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MOTION FOR JUDGMENT 

COMES THIS DAY the Plaintiff, JOHN MARK CONSTRUCTION, INC., A Maryland 

Corporation, duly qualified to do business in the Commonwealth of Virginia, by 
,.. . 

counsel, and moves this Honorable Court for the entry of a judgment _-·against 
. . . r 

the Defendants, A.D.C. FAIRWAYS CORPORATION, A Maryland Corporation; THOMAS 

DILLON; THOMAS F. DALY; MARA B. ERNESTSONS; and RICHARD J. KISCHE, ~.pintly and 

severally, in the amount of ONE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED 

TWELVE and No/100 Dollars ($123,412.00) in. compensatory damages; ONE MILLION 

FIVE HUNDRED THOUSAND and No/100 Dollars ($1,500,000.00) in civil damages; and 

TWO MILLION and No/100 Dollars ($2,000,000.00) in punitive damages, together 

with interest from the date of judgment, reasonable attorney fees as provided 

in Count Two, and the costs of this proceeding, for the following wrongs, 

to-wit: 

RECITATION OF FACTS, TO ALL COUNTS: 

1. That at all times mentioned hereinafter your Plaintiff, JOHN MARK 

CONSTRUCTION, INC., was a Maryland Corporation, duly qualified to do business 

fn the Commonwealth of Virginia, and, in fact, doing business within the 

Commonwealth of Virginia. 

2. That at all times mentioned hereinafter the Defendant, A.D.C. 

FAIRWAYS CORPORATION, was a Maryland Corporation doing business in the 

Commonwealth of Virginia. 

3. That on or about September 20, 1979, the Plaintiff and the 

Defendant, A.D.C. FAIRWAYS CORPORATION, entered into a contract for the reha­

bilitation of TWO HUNDRED ELEVEN {211) living units at Heritage Woods, 

Annandale, Virginia. 



4. That at the time of the September 20, 1979, contract, A.D.C • . 
1 AIRWAYS CORPORATION was doing business as SPARTA BROOK HOMES OF VIRGINIA. 

5. That having completed the work under the Heritage Woods contract, 

our Plaintiff·was further requested to repair fire damages to units of 

eritage Woods under similar terms. 

6. That having then completed the repair of the fire damage to the 
1 

• nits of Heritage Woods a statement for SIXTEEN THOUSAND ONE HUNDRED ELEVEN 

I nd 48/100 Dollars ($16,111.48) was presented to the Defendant, A.D.C. 

AIRWAYS CORPORATION, but was dishonored with a remaining balance of ONE 

(!HOUSAND THREE HUNDRED THIRTY-ONE and 48/100 Dollars ($1,331.48), said 

: emaining balance unpaid to date. 
1: 

7. That on March 12, 1980, your Plaintiff and the Defendant, A.D.C. 

AIRWAYS CORPORATION, entered into a new contract for the construction with 

eference to Ivy Mount, Fairfax County, Virginia. A copy of said contract is 

ereby attached and incorporated in this Motion for Judgment as Exhibit 

8. That ONE HUNDRED SEVENTY-ONE (171) units at Ivy Mount were affected 

~· a contract price of FOUR HUNDRED FIFTY-ONE THOUSAND and No/100 Dollars 
I I 

I
( 451,000.00) which would have resulted in a profit to JOHN MARK CONSTRUCTION, 
I I . 
tl C., of SIXTY-SEVEN THOUSAND SIX HUNDRED FIFTY and No/100 Dollars 

( 67,650.00). 

9.. That thereafter your Plaintiff-began performing under said contract. 

the Defendants then embarked upon the following course of conduct: 

A. The Defendants, A.D.C. FAIRWAYS CORPORATION, THOMAS DILLON, 

OMAS F. DALY, MARA B. ERNESTSONS, and RICHARD J. KISCHE, or their agents, 

s rvants, or employees would insist upon changing the lighting fixtures, 

l\t:ldings, appliances, etc., after they we.re installed or ordered, and refused 
1 I 
I 

t pay extra for the change or approve the units unti 1 the changes had been 

2 



B. The Defendants, through their agents, servants, or employees, 

instructed employees "to find something wrong with the units" even if there 

was nothing wrong, and thereby to avoid or delay paying the Plain~iff. 

c. The Defendants embarked, through their agents, servants, or 

employees, upon a concerted effort to put the Plaintiff out of business by 

arbitrarily refusing to accept units; delaY.ing payments; making changes; and 

altering approval procedures. 

D. The Defendants·, further, delayed payment on the Heritage Woods 

project based upon alleged p~oblems in the Ivy Mount project, thereby ~ing up 

even more of Plaintiff's time and capital. 

E. The Defendants, further, delayed payment on the Ivy Mount 

project based upon alleged problems in the Heritage Woods project, thereby 

tying up even more of Plaintiff 1 s time and capital. Please see Exhibit 

Number 2, attached hereto and incorporated. 

F. That while tying up funds to be paid to the Plaintiff, 

Defendants and their agents, servants, or employees, went to Plaintiff•s 

suppliers and subcontractors, and advised these persons or companies that JOHN 

MARK CONSTRUCTION, INC., had been paid in full and was either refusing to pay· 

the suppliers and subcontractors, or the principals in JOHN MARK CONSTRUCTION, 

INC., had absconded with the.funds. Please see Exhibit.Number 3, attached 

hereto and incorporated. 

10. That on July 3, 1980, an authorized agent, servant, or employee of 

A.D.C. FAIRWAYS CORPORATION informed the Plaintiff that JOHN MARK 

CONSTRUCTION, INC., was to be put off the job, and further, that JOHN MARK 

CONSTRUCTION, INC., was not to be paid even for the fire damage work which had 

been completed at Heritage Woods. 

11. That thereafter the reason stated for A.D.C. FAIRWAYS CORPORATION 1 s 

actions on July 3, 1980, was the failure of the Plaintiff to deliver units at 

the rate of SEVEN (7) per week. However, by Affidavits to the Defendant, it 

3 



1 

I was shown that this failure was due to a·shortage of materials, and under the 
I 
I 

I ' contract terms, did not represent therefore a breach. 
I 
I 

I i 

12. That the Plaintiff returned to the job on July 9, 1980, but on 

July 24, 1980, the attached Exhibit Number 4 and Exhibit Number 5 terminated 

the contract. Said Exhibits are hereby incorporated as if set out in their 

: · entirety. 

13. That the losses involving loss of profits from the Ivy Mount 

\contract; inventory, purchase orders, and remaining balance on the Heritage 

'\Woods contract and· fire damage work consisted of ONE HUNDRED TWENTY-THREE 

[

HOUSAND FOUR HUNDRED TWELVE and No/100 Dollars ($123,412.00). 

14. That as a direct result of Defendants• -actions the Plaintiff lost 

rts credit lin~ and was put entirely out of business, a stated objective of 

I the Defendants. 

I 

15. That the loss of credit, reputation, and business has created an 

dditional loss to JOHN MARK CONSTRUCTION, INC., of FIVE HUNDRED THOUSAND and 

I o/100 Dollars ($500,000.00). 

COUNT ONE: 

16. That the allegations and statements contained within Paragraph 1 

hrough Paragraph 15 are hereby incorporated as if set out in full. 
t I 17. That the Defendant, A.D.C. FAIRWAYS CORPORATION, is in breach of its 

ontracts with the Plaintiff, JOHN MARK CONSTRUCTION, INC., resulting in a 

, oss of profits, inventory, purchase orders, and remaining balance· on the 

. vy Mount contract and fire damage work on the Heritage Woods contract in the 

. mount of ONE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED TWELVE and No/100 

; ·~ ollars ($123,412.00). 

18. That demand for said sum has been made, to no avail. 

WHEREFORE, your Plaintiff doth pray for the entry of a judgment against 
I , 
! ,:he Defendants, jointly and severally, under this, Count One, in the amount of 
·: I 
I' lE HUNDRED TWENTY-THREE THOUSAND FOUR .HUNDRED TWELVE and No/100 Dollars 

1 

~r123,412.00). togetl\l!r with interest from date of judgment and the costs of 

I his proceeding. ~ 
II II 



COUNT TWO: 

19. That the allegations and statements contained within Paragraph 1 

through Paragraph 18 are hereby incorporated as if set out in full. 

20. That the Defendants and their agents, servants, and/or employees, 

did combine, associate, agree and mutually undertake to wilfully and 

maliciously injure your Plaintiff in its business by informing Plaintiff's 

suppliers and subcontractors that the principals in your Plaintiff had 

absconded with funds meant to pay the suppliers and subcontractors; and, 

further, that by wilfully and maliciously delaying payment or refusing to pay 

the Plaintiff for work performed there was a resulting loss in the Plaintiff's 

credit lines. 

21. That the actions of the Defendants and their agents, servants, 

and/or employees was in direct violation of Section 18.2-499, et sequence, 

-Code of Virginia, and resulted in damages_.~ Plaintiff in the .amount of FIVE 

HUNDRED THOUSAND and No/100 Dollars ($500,000.00). 

22. That Section 18.2-500, Code of Virginia, requires treble damages and 

awarding of attorney fees an~ costs for said violation as civil damages. 

WHEREFORE, your Plaintiff doth pray that it be granted a judgment under 

this, Count Two, against the Defendants, jointly and severally, in the amount 

of ONE MILLION FIVE HUNDRED THOUSAND and No/100 Dollars ($1,500,000.00), 

together with reasonable attorney fees, interest from date of judgment, and 

the costs of this proceeding. 

COUNT THREE: 

23. That the allegations and statements contained within Paragraph 1 

through Paragraph 22 are hereby incorporated as if set out in full. 

24. That the Defendant, A.D.C. FAIRWAYS CORPORATION, fraudulently 

induced the Plaintiff to enter into contracts for the renovation and 

rehabilitation of the interiors of various apartment projects with no intent 

5 



I 

I 

to ever honor those contracts. In light of Defendant A.D.C. FAIRWAY 

CORPORATION's conduct with previous and subsequent contractors and 

subcontractors and its conduct in regard to the contracts which are the 

subject matter of this action, Defendant A.o.c. FAIRWAYS CORPORATION had no 

intention of honoring the original contract rate. 

25. The Defendant executed the contract with the Plaintiff, waited until 

the Plaintiff had substantially performed according to its terms and committed 

itself to its employees and to increased overhead, and then refused to perform 

under its obligations to the Plaintiff, unless the Plaintiff agreed to accept 

a reduced price on its service and equipment. 
1 I 

I 

' i 
26. As a result of Defendant A.D.C. FAIRWAYS CORPORATION's failure to 

I 
meet its obligations under the contract, Plaintiff could not meet commitments 

! : to its suppliers and employees for the projects. Plaintiff's business 

reputation has been damaged, and Plaintiff has lost its ability to establish 

l' lines of credit with its suppliers. Plaintiff has been unable to continue its 

business, and has suffered damages in the amount of FIVE HUNDRED THOUSAND and 
I 

] No/100 Dollars {$500,000.00). 
I 
t· 27. The ac~ions of Defendant, A. D.C. FAIRWAYS CORPORATION, ita 

fraudulently entering into contracts were intentionally coercive and 

: oppressive amou"nting to actual malice, thereby entitling Plaintiff to punitive 

: damages in the amount of TWO MILLION and No/100 Dollars ($2,000,000.00). 

: I WHEREFORE, you~ Plaintiff, JOHN MARK CONSTRUCTION, INC., doth pray that 
I I 

I 

l II 

I 

I it be granted a judgment under this, Count Three, against the Defendants, 
! 

jointly and severally, in the amount of TWO MILLION and No/100 Dollars 

($2,000,000.00), together with reasonable attorney fees, interest from date of 

judgment, and the costs of this proceeding. 

JOHN MARK CONSTRUCTION, INC. 
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I 

I . AMENDED ANSWER and GROUNDS OF DEFENSE 

COMES NOW the Defendants, by counsel, and in 

answering Plaintiff's Motion For Judgment filed herein against 

them, state as follows: 

1. The Defendants admit Plaintiff was a Maryland 

., Corporation but deny all other allegations contained in 

I 

.I 
I 

paragraph 1 of the Recitation of Facts. 

2. Defendant ADC FAIRWAYS CORPORATION admits the 

allegations contained in paragraphs 2, 3 and 4 of the Recitation 

of Facts. 

3. Defendant ADC FAIRWAYS CORPORATION admits that the 

Plaintiff repaired fire damage to_~nits .of Heritage Woods but 

denies all ~ther allegations of paragraph 5 of the Recitation 

of Facts. 

4. Defendant ADC FAIRWAYS CORPORATION denies the 

allegations ·contained in paragraph 6 of the Recitation of Facts. 

5. Defendant ADC FAIRWAYS CORPORATION admits the 

allegations contained in paragraph 7 of the Recitation of Facts. 

6. Defendant ADC FAIRWAYS CORPORATION. den~es the 

allegations contained in pa~agraph 8 of the Recitation of F~cts • 
. A..,., 

7. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny that the 

Plaintiff performed under said contract and specifically deny 

each and every allegation contained in paragraphs 9 A, B, C, D, 

I 
1 E and F. 

li I 

II 
II 

!i 
8. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

l! 1 THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny the 
i' 
1: 
!) allegations contained in paragraph 10 of the Recitation of Facts 
ii I ,, 
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I 
.I 

9. Defendant ADC FAIRWAYS CORPORATION denies the 

allegation contained in paragraph 11 of the Recitation of Facts. 

10. Defendant ADC ~AiaWAYS CORPORATION denies the 

allegations contained in paragraph 12 of the Recitation of Facts 

11. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny the 

allegations contained in paragraphs 13, 14 and 15 of the 

Recitation of Facts. 

COUNT ONE 

First Defense 

1. Responses to paragraphs 1 through 15 of the 

Recitation of Facts are hereby incorporated as if fully set out 

as responses to paragraphs 1 through 15 of Count One of the 

Motion Ror Judgment. 

2. Defendant ADC FAIRWAYS CORPORATION denies the 

allegations contained in paragraph 17 of the Motion For 

Judgment. 

3. Defendant ADC FAIRWAYS CORPORATION denies the 

allegations contained in paragraph 18. 

4. As an affirmative defense, Defendant ADC FAIRWAYS 

CORPORATION further states that the Plaintiff failed to perform 

under the terms of the contracts as modified with ADC FAIRWAYS 

CORPORATION thereby breaching said contracts as modified by 

Plaintiff's failure to perform and pursuant to letter 

communication of July 24, 1980. 

5. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny· that the 

Plaintiff was damaged in the manner and to ~he extent alleged 

and call for strict proof of each and every item of damages 

complained of. ..... 

9' 



6. Defendants ADC FAIRWAYS-CORPORATION, THOMAS DALY, 

· THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny they are 
l, indebted to Plaintiff in any amount or any event. 

Second Defense 

7. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous 

I , responses to the Recitation of Facts and Count One of the Motion 
I 

I 
I 

For Judgment are incorporated herein by reference as if fully 

set forth. 

8. On or about June 18, 1980 the Plaintiff and 

Defendant ADC FAIRWAYS CORPORATION freely and voluntarily 

entered into a written Modification Agreement of the September 

20, 1979 Heritage Woods contract and the March 12, 1980 Ivymount 

contract. 

9. That Plaintiff's act of entering into the 

Modification Agreement, and the terms and conditions contained i 

the Modification Agreement, constitute a waiver by Plaintiff of 

any and all claims~ disputes, actions and or causes of action 

that Plaintiff had or may have had-against Defendant ADC 

FAIRWAYS CORPORATION prior to June 18, 1980. 

Third Defense 

10. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous 

responses to the Recitation of Facts and Count One of the 

Motion For Judgment are incorporated herein by reference as if 

J , fully set forth. 

fl 11. As a material inducement to Defendant ADC 
ill 
11 FAIRWAYS CORPORATION to enter into the aforesaid Modification I, 

i! 
:i Agreement, the Plaintiff was to provide Defendant ADC FAIRWAYS 

I~: . 



,. 

CORPORATION a list or schedule of major suppliers and sub-

I contractors owed in excess of $1,000.00 as of May 10, 1980. 
I' Said list or_ schedule was attached, incorporated and made a part 
11 

l
·,l of the Modification Agreement and became known as "Schedule C". 

12. Plaintiff warranted to Defendant ADC FAIRWAYS 
I 
j 

I 

I 
I 
i 

i 

CORPORATION the accuracy of "Schedule C" and further warranted 

that no other suppliers or subcontractors were owed in excess of 

$1,000.00 as of May 10, 1980. 

13. Defendant ADC FAIRWAYS CORPORATION relied upon the . -
accuracy of the aforesaid "Schedule C" and deposited $61,889.32 

11 with Real Title Company as escrow agent. 

I 
Real Title disbursed 

said funds pursuant to "Schedule C" and in accordance with 

the terms of the Modification Agreement directly to the suppliers 

and or subcontractors and the balance of $19,384.86 directly to 

the Plaintiff. 

14. "Schedule C" was not, in fact, accurate. Plaintiff 

omitted at least five suppliers or subcontractors who Plaintiff 
~ 

owed in excess of $1,000.00 as of May 10, 1980 on account of 

work at either the Heritage Woods North or Ivymount Condominiums 

in Annandale, Fairfax County, Virginia. 

15. Plaintiff's failure to list in "Schedule C" all 

subcontractors or suppliers owed in excess of $1,000.00 as of 

May 10, 1980 constituted a false and fraudulent act by the 

Plaintiff inducing Defendant ADC FAIRWAYS CORPORATION to enter 

into the Modification Agreement. 

Fourth Defense 

16. All of Defendants ADC FAIRWAYS CORPORATION, 

THOMAS DALY, THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' 

previous responses to the Recitation of Facts and Count One of 



:I 
I 

the Motion For Judgment are incorporated herein by _reference as 

if fully set forth. 

17. As a result of Plaintiff's breach of the Heritage 

Woods North and Ivymount contracts as modified, Defendant ADC 

FAIRWAYS CORPORATION incurred certain additional costs to 

complete the work which it claims as offset to monies, if any, 
,I 

1

;1 .. · that are owed Plaintiff. 

WHEREFORE, having fully answered, the Defendants ADC 
1: 
f ,, 
p 
I' 
I 

:i 
:1 
I· 

FAIRWAYS CORPORATION, THOMAS DALY, THOMAS DILLON, RICHARD KISCHE 

and MARA ERNESTSONS, by counsel, move this Honorable Court to 
!! ' ,. ·dismiss Count One of the Motion For Judgment filed herein 
II 
!! 

I. 
I, 

i j 

against them and for their costs in this behalf expended. 

COUNT TWO 

i I 1. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 
t' L THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous 
I 

I responses to the Recitation of Facts and paragraphs 1 - 18 of 

1: the Motion For Judgment and all Defenses to Count One are 
I ! 

I incorporated herein by reference as if fully set forth. 

2. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

' THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny the 

1 allegations of paragraphs 20 and 21 of Count Two of the Motion 
~ I 

I. 
For Judgment. 

3. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 
I: 

., 1 LHOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny that the 

f 1 i laintiff was damaged .in the mannep and ·to the extent alleged 
. I 
I I 

I i 

I I 

! 
I 

I 
I 
I 
I 

! I 
I ' 

I 

call for strict proof thereof. 

WHEREFORE, having fully answered, the Defendants ADC 

, AIRWAYS CORPORATION, THOMAS DALY, THOMAS DILLON, RICHARD KISCHE 

lnd MARA ERNESTSONS, by counsel, move this Honorable Court to 



I 
i 
I 
I 
! 

i 

II .. 

dismiss Count Two of the Motion For Judgment filed herein 

against them and for their costs in this behalf expended. 

COUNT THREE 

1. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY, 

THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous 

responses to the Recitation of Facts and paragraphs 1 - 22 of 

the Motion For Judgment and all Defenses to Counts One and Two 

are incorporated herein by reference as if fully set forth. 

2. Defendant ADC FAIRWAYS CORPORATION denies the 

allegations in paragraphs 23, 24, 25, 26 and 27 of Count Three 

of the Motion For Judgment. 

3. Defendant ADC FAIRWAYS CORPORATION denies that 

the Plaintiff was damaged in the manner and to the extent 

alleged and calls for strict proof of each and every item of 

damage complained of. 

WHEREFORE, having fully answered, the Defendants ADC 

FAIRWAYS CORPORATION, THOMAS DALY, THOMAS DILLON, RICHARD KISCHE 

and MARA ERNESTSONS, by counsel, move this Honorable Court to 

dismiss Count Three of the Motion For Judgment filed herein 

against them and for their costs in this behalf expended. 

WEINER & WEINER, P.C. 
Lee Highway, Suite 411 

, Virginia 22 0 

Counsel for Defendant 

ADC FAIRWAYS CORPORATION 
THOMAS DALY 
THOMAS DILLON 
RICHARD KISCHE 
MARA ERNESTSONS 
By Counsel 
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Civil I 

On 

~ in Common Law Ord•~ 
I ak :!o. /<fd Fnge :No. 9«-11 

-(..:J , 19.d!..J-

PRE-TRIAL ORDER 

CAME THIS DAY the Plaintiff, by counsel, and the Defendants, by counsel, 

pon Pre-Trial and, it appearing to this Honorable Court that Count One of 

laintiff's Motion for Judgment should be severed for trial from Counts Two and 

hree, said trial to be non-jury and to take place on February 23, 1982, with 

no prejudice to the Plaintiff for a jury trial as to Counts Two and Three; and, 

it further appearing that Defendants should supply in good form to Plaintiff's 

, counsel by close of business February 16, 1982, thereby giving Plaintiff's 

counsel adequate notice, an itemized statement reflecting the following: 

(a) All charges for completion by unit, ~) o 11 b a :l.cltazge ::hJ qrMJ:; (c) itlli 

by Defendants to have been incomplete per unit, along with statements of costs 

for a-d; no amendment of said itemized statement will be allowed after close 

of business February 16, 1982,· it is, accordingly, 

ORDERED that Count One of Plaintiff's Motion for Judgment is hereby sever-

ed from Counts Two and Three for trial without a jury on February 23, 1982, and 

it is further 

ORDERED that Defendants will, by close of business February 16, 1982, sup-

ply the above itemized statements to Plaintiff's counsel subject to no amend-

ment thereafter as noted, and, 

THIS CADSE IS CO~-FOR TRIAL TO FEBRUARY 23, 1982. 

ENTERED this~ ay of y4,, 1982. 

u~-~ JUD(;E 

14 
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ftooorde4 1n Coamon Law Or4•• 
Civil Book No. 1?3 Page No. J11 

On 01-tht e/ I '7 • 19b- JUDGMENT ORDER 

CAME THIS DAY the Plaintiff, JOHN MARK CONSTRUCTION, INC. , by counsel, 

and the Defendant, ADC lAIRWAYS CORPORATION, a Maryland corporation, 

d/b/a Sparta Brook Homes of Virginia, by coun~el, and upon the Motion for 

Judgment (Count One) filed in this cause, Answer of Defendant, Pre-Trial 

Order bifurcating Count One from the remaining Counts of the Motion for 

Judgment, and Amended Answer of the Defendants, trial was begun whereupon 

the Plaintiff presented its case in chief subject to cross-examination by 

the Defendant's counsel; 

WHEREUPON the Defendant presented its case in chief subject to cross-

examination by Plaintiff's counsel, and thereafter the Defense rested, 

WHEREUPON Plaintiff's counsel moved to strike Defendant's.cla~ for 

attorney's fees and loan interest, 

WHEREUPON the Court granted Plaintiff's Motion to Strike as it per~ained 

to the claim for attorney's fees, but denied the Motion as it pertained to a 

claim of loan interest, 

WHEREUPON Plaintiff presented its Case in Rebuttal subject to cross-

examination by Defendant's counsel; 

WHEREUPON Plaintiff rested its Case in Rebuttal and renewed its Motion 

to Strike Defendant's claim for loan interest, 

WHEREUPON said Renewed Motion being denied, closing arguments on behalf 

of the Plaintiff and Defendant were presented, 

WHEREUPON after considering the evidence presented by the Plaintiff and 

Defendant and the argument of counsel it was the opinion of the Court that 

Plaintiff's claim under Count One of the Motion for Judgment should be 

granted in the amount of ONE HUNDRED 'lWENTY-TBREE THOUSAND FOUR m.JNDRED 

TWELVE DOLLARS ($123,412.00), free of any off-sets, together with interest 

from the date of. this Order at ten percent (10%) per annum and the costs of 

this proceeding; it is, accordingly, 

1;5 



ORDERED, ADJUDGED and DECREED that judgment is hereby granted the 

Plaintiff, JOHN MARK CONSTRUCTION, INC., against the Defendant, ADC FAIRWAYS 

CORPORATION, in the amount of ONE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED 

TWELVE DOLLARS ($123,412.00) together with interest from the date of this 

Order at ten percent (10%) per annum and the costs of this proceeding, and, it 

is further 

ORDERED that the transcript of this proceeding is hereby made a part of 

the record, and, it is further 

ORDERED that should an appeal not be taken from this Judgment, the Clerk 

shall return all.transcripts and depositions to the parties forthwith, and 

it is further, 
. 

ORDERED that the Clerk shall forward certified copies of the Judgment 

Order to all counsel of record, ~ 

THIS ORDER IS FINAL~~ / 

/f.-clay of ~ · 
I 

ENTERED this ' 1982. 

~~~~~ 



-ASSIGNMENTS OF ERROR 

ADC assigns the following rulings of the trial court as 

error: 

(1) The trial court's finding that Johnmark p~operly 

performed under the contract between ADC and Johnmark1 

(2) The trial court's award of lost profits to 

Johnmark in the amount of $47,781.13, plus lost profits included 

in the amount awarded to Johnmark for partially completed units; 

(3) The trial court's failure to award an offset for 

increased interest costs incurred by ADC due to delays in 

completion of work under the contract. 

1?. 
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THE COURT: To save me looking through 200 pages,. 

was the Motion for Judgment ever amended? 

MR. REESE: No, Your Honor. 

THE COURT: All right. 

(Pause)~ · 

THE COURT: No~, this is the case that severed 

Counts Two and Three. 

MR. REESE: Your Hono~, I believe an order has -· ... 

·been submitted with refe~ence to-the pretrial. 

THE COURT: Ye~, there were seyeral last minute 

papers presented. Let's turn the pages and see what we 

find. Some are subpoenas. 

Here is a notice to today of an Order which does 

sever, and does other things. 

Now, I've got to separate the notice from the 

attached Order because you're going to enter those that's 

in· the book; another time, put it to a copy, then the copy 

stays in the file. 

Mr. Weine~, it's not endorsed. Do you object to 
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it? 

MR. MAYS: Your Hono~, we don't object to the 

severance, but there." .. is another matter addressed in the 

Order that's the subject of a Motion this morning whic~, I 

assum~, Mr. Reese wants to take up initially. 

THE COURT: I saw tha~, but first let's get a 

correct record of what was ordered .:t,a be ... done. 

Do·~ you disagre·e with Items A through D? 

MR. MAYS: Your Hono~,.as I recall what Your Honor 

asked for was a statement-by unit of the individual items 

that were not completed by the contracto~, which we have. 

prepared. 

THE COURT: Wel~, we knew we'd be here for a week 

or two if somebody didn't make a list that would simplify 

the issues so that you could say I'm talking about conver-

-sion._uni t 602 and I •m talking about cove molding which is 

Item Four on the sheet. s~, that was my goal. 

MR. MAYS: That's what we di~, Your Honor. 

~HE COURT: s~, I wanted -- wel~, let's see. The 

Plaintiff did the work for Fairways. 

0~, ~ven before all this. I take it that both of 

22 these companies have Virginia Contractor's License~, so we 

23 don't have that issue raise~, because that would just cut it 

19 
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1j r to complete the work per contract. Is that what .you're 
I I 

2: MR. WEINER: What it did cos~,. Your Honor. 

Si 
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141 
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171 
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191 
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20: 
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THE COURT: I see. All right. That's what I 

wanted and that is sufficien~, s~, I think you strike out 

well, you have charges per completion by unit. Back charge~ 

I don't even remember talking about. Strike that out. All 

work claimed to_have been don~, strike that out because it's 

indirectly covered under all tho~e claims that would have 

been incomplet§!.,. . .:·s9,. A= and D remai~. in. 

That's what I'm after. We can look at this and 

say here are the_trial issues~. No~, .I .assume the date 

February 16th is something that I qave.you all? 

M~. REESE: That's correc~, _Your Honor. 

THE COURT: All right. The Order is entered. 

Mr. Wein~r, endorse on the first page. And when 

you get a signature, secretaries do this; they're requiring 

the C!lerk to put whole 'nether p·aqe .. ~in:::·an::O.rdel: boolt and you 

kno~, they --

MR. WEINER: I will sign on the 

THE COURT: And I guess next is Mr. Reese's Motion 

to Exclude Evidence. 

MR. WEINER: Wel~, .Your Honor, with regard to this 
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going to stipulate; isn't. that right? 

MR. KLEIN: That's. correct. 

THE COURT: We'll get the stipulation on first 

because I've seen these things break do~, Mr. Klein. We'll 

let you know in a few minutes. 

MR. KLEIN: All· right. Thank you, Your Honor·. ·I 

will go to the Witness Room. · 

THE COURT: Yes. ~es·. 

All right. Opening? 

MR. REESE: Good morning, Your Honor. .. 

(Discussion off the record; r ' 

MR •. REESE: If ~our Honor pleas~, I represent 

JohnMark Construction Company, .the Plainti·ff in this ca·se. 

The Defendant.in this case is a company by the name of ADC 

Fairways. No~, ADC Fairways is the -- was the owner and the 

developer of two apartment complexes that were being con-

verted from apartments into condominium units. No~, these 

particular developments that we will be dealing with today 

are known as -- and I will put up here ADC Fairway~, which 

is the Defendant and it's the.owner and it's the developer oj 

Heritage Woods. An~, it's actually Heritage Woods Nort~, 

but for brevit¥ sak~, I will simply say Heritage Woods. And 

Ivy Mount. 

21. 
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No~, both of these apartment,·.:complexes, and these 

are basically four and five story. apartment complexes, both 

of them were in Fairfax County around Annandale. Now, these 

are 16-17 year old apartments that were being converted'into 

condominium units for sale as real estate to individuals. 

THE COURT: What makes the suit here? Just the 

new vending laws? 

MR. REESE: .Wel~, in this particular cas~, I-think 

the· registered agent was in this area, if Your Honor pleas~, 

or served in this area. 

·THE COURT: I see.· . All right. 

MR. -REESE:.- No~, _the situation wa~, of cours~, 

that ADC Fairways as the owner and developer needed someon~ 

to rehabilitat~, and we are going to hear the word rehab a 

15 lot, to rehabilitate these particular units. And I think 
I I 

16! 

17 
I 

I I 
18: 

, I 

19· I' I I 

211 
I 

22! 

I 
23j 

Your.Honor will find that basically what was asked for them 
-

-- was asked by ADC was a cosmetic jo~, just to make the 

units look clean and-bright so that they could be sold. 

Now, for this purpc;)s~, ADC Fairways contracted 

with JohnMark .whic~,. of. cours~~ :.~s the Plaintiff in this 

case. · No~; JohnMark was a small business, certainly by no 

means General Mo~ors. It was a small business whose ~ob 

principally was.the conversion of apa~tment units into 
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ADC Fairways as the owner and the developer contracted with 

JahnMark who became then a subcontractor of ADC Fairways for 

the rehab of these particular units. 

No~, at aeritage Wood~, _yqu are looking at approxi~ 

mately 211·units; attHeritage Woods. At Ivy Mauri~, you are 

looking at 171 units. No~, .the numbers should not give us 

that much fea~, because in the . ·en<:I, Mr. Weiner and I have 

narrowed down these units to a· miniscule number inl;compari-

son of what we might have started out with. · 

The evidence will be that JohnMark entered into· a· 

contract with ADC for the rehab of Heritage Wood~, and 

towards the end of completing that particular job, t~ey 

contracted with ADC Fairways for the rehabilitation of Ivy 

Mount. Now, this contrac~, :the Ivy Mount contract, was 

entered into in March of 198~, at which time there were not 

tha~ many units really left in Heritage Woods to be done. 

18 They entered upon the job at Ivy Mount and the evidence will 

19 be by late May of 1980 they had at least 207 of th~ 211 •• -. 1 • • 
~,. . .. ' . . 

20 units at Heri~age Woods finished and accepted and they had 

21 fourteen units at Ivy Mount finished and accepted; and this 

22 is actually by .way of the Defendant's own records that these 

23 particular figures are -- can be spoken of at this point. 
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Unfortunately, the evi~ence will show that ADC 

Fairways had not paid for all 207 of the 211 units and had 

not paid one penny for the Ivy .Mount units, the 14 Ivy Mount 

units that had been completed, had been accepted by them, 

and needless to say, this led to·~ dispute; a dispute betweei 

JohnMark and ADC with reference to why haven't you paid me. 

Well,:on June-18, an expression used by Mr. Weiner 

in one depositio~, the parties kissed and made up, as it werE 

and they entered into a Modification Agreement. No~, by 

this Modification Agreemen~, it was ackno~ledged on behalf 

11 of ADC.Fairways that·the anits at Heritage Woods were in a 
! I 

I 

12! high state of completion and that 19 units at Ivy Mount now 

13; had been presented. It was also stipulated in that Modifi-
i 

14 cat±on Agreemen~, which Your Honor will ha~e before him, .as 
I 

15! I to amounts that had been paid by ADC Fairways towards 
I 

16: 

17' 
I 
I , 

18. 

.19 I I 

' I 

I , 

20 

21 

22 

23 

Heritage Woods and also it had been stipulated within the 

Modification Agreement as to the billings by JahnMark at 

that time with reference to Heritage Woods and Ivy Mount and 

they arrived at a figure for some $6~,000 that had not in 

fact been paid by ADC at that particular date. And by the 

Modification Agreement, ADC was to pay to JohnMark ~hrough 

Real Titl~, whose testimony Mr. Kle.in will-be stipulating or 

we will be stipulating on behalf of h~, they paid to Real 
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Title a snm of $5~~000 to be disbursed in accordance ~ith 

the Modification Agreement. · 

No~, Your Honor will hear a couple of other things 

today. You'll hear about a fire job at Heri~age Woods. 

There were two units that had.lleen::..af.~~ic1;ed by: :a f.~re·-.and t~.e 

Plaintiff _had contracted with. ADC for the repair of these 

units. An~, in fact, on June· 2~, .i98~, the fire:'job units 

were presented and accepted by ADC F_airways and invoiced. 

Unfortunately, ADC Fairways saw fit not to·pay the entire 
. . 

invoic~, and will admit by stipulations today, that they 

still owed;;.~~,-~31 and I bel~eve it is 48 cents; but if. there•-~s: 

some change at that point we'll certainly -~ 

THE COURT: You admit they owed.that to your cliem? 

MR. REESE: They admitted that they owed that. 

THE COURT: Oh, they admitted. 

MR. REESE: That • s correct, yes •. They.~.'Ye admitted 

through records and they will admit it here, I'm sur~, _today 

All right. Also, on June 2~, 1989, the 19 units 

that had peen.~reviously accepted by ADC but which had been 

a subject of the Modification Agreement were re-presented to 

ADC and accepted. So, we have the 19 units here at Ivy 

Mpunt. No~, the contract provided the Modification 

Agreement provided that on.July 3rd of 198~, seven units at 

25. 
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Ivy ._Mouri~, an additional seven units above the 19 that had 

already been accepte~, an additional seven units would be 

presented for approval. Now, there had been a dispute in 

the back with reference to two what you and .I: .m~ght consider 

trivial items, but they didn•·t turn out. to be trivial to the 

parties. Coye molding and a:'.k±chen~~.lign.t·;·· Until the 

Modification Agreement on Jurie 18, 1980, remembering that . . .. 

the contract was entered into in March·of 198~, ADC had no~, 

had not instructed JohnMark as to the color or t~pe or width 

of coye molding to be put around the apartmen~s; and one of 

their complaint~ with the _apartments was that the coye mold- · 

ing had not been· ·completely installed. 

THE COURT: Is ~his the ceiling cov~ or the floor 

tile cove or cove where? 

MR. REESE: I believe it's a floor cove molding 

that we're talking about. 

THE COURT: You mean like a vinyl baseboard cove? 

MR. REESE: I don't believe it was a vinyl base-

board cove -- it was vinyl baseboard cove, my client tells 

me. 

THE COURT: All right. I wanted to know what kind 

of cove you • re t~lki~g about.·· 

MR. REESE: All right. No~, there was another 
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item that may seem trivia~, .and that was the kitchen light. 

On the original contrac~, _ADC had stipulated a~:particular 
•. 

model and manufacturer. As it turned ou~, that model was 

quite obsolete and totally unavailable. And until June 1~, 

1989, ADC had refused to·tell my client what kind of·a 

kitchen light that t;heywould approve~·· 

But on .Juri~ 1~, 1989, _contain·ed within the .~ .. 

Modification Agreement there was a stipulation as to there 

will be an .a~ond c~ve molding and it will be a kitchen 

light of a particular model number. My client then ordered 

thes~, but. unfortunately,_-·by June. 3r~, ·they were not avail-

able. I'm sorry. On July 3rd •. 

On Ju'ly 3r~, units were present~~' they were 

by walked, a representative of ADC would go . . . 

throughout the unit to s~~ if it was all right. It was 

walked by Mr. Dille~, a representative of ADC. He came back 

and informed, the evidence will b~, my client that the units 

had some work still to be done by way of punch-list items. 

It needed the cove molding and needed the kitchen ligh~, but 

that he would go speak with Mr. Daly. And Mr. Daly is ADC. 

THE COURT: What do you mean he is? 

MR. REESE: He's the owner. He's the president 

of ADC. 
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I 
THE COURT: Wel~, it's a corporatio~, is it not? 

21·1 I 
I 

MR. REESE: It's a corporation, ·but nothing flies .. .:.: ..... -. ~::. ·. 

3: II I I 

and nothing walks --

4' I THE COURT: And he is sued as an individual.;: isn • t 

s: II he? And the man, I guess it's the same Dillon that you 
. .. . 

6· I referred to that: sued as an individual? 
I 

I 

7' MR. REESE:· Daly.· That's correc~, yes • . . .. 

8· I Mr. Daly was the president of ADC Fa±:l:way·s. 
I 

91 
I 

Mr. Daly .was the presi~ent of ADC Fa:i:n~ays, and as 
I 

I 

• 10: I sai~, nothing walked or nothing flew but for Mr. Daly, and 
. 

11 ~ the· evidence will be very abundant as to that; Mr. •.. Daly'~ 

12i, approval. Mr. Dillon was the underling to Mr. Daly • 
. I 
I 

13 1 Mr. Dillon said he was going to go back and tele-

14 : phone Mr.. Daly. He went back and telephoned Mr. Daly alid he 

15 came back and said to my client Mr. Daly wants you off the. 
I 

I 

16' job. My client saic:I, are we going to be paid for the fire 

17;
1 

I job?. That was put in the invoice of June 26th. He said, :.:.n9, 

18; no way are you going to be paid. My client then left the 
I 

19 job. 
I 

I 

I 

20i No~, if Your Honor will bear with me for a minute. ~.~;}/.:::~ 
·.": ·. 

1-> -

21 
i 

Punch-list item~, this is a phrase that we·~·re going to hear 
I 

22 1 a considerable amount about during this particular trial. I ~.?.:·:·~.:· 

~~; .... 23i believe the evidence will be that punch-list items are those 
·~ . ... 
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1 items which are put on a. list by a representative of the 
•· .. ··. 

2 9wner that can be taken care of momentarily. A unit is not 

3 turned down for punch-list item~, rathe~, it is accepte4 

4 contingent to the completion of those punch-list ite~s. 

5 THE COURT: Sc;>; :Uhat • s different from other punch-. 

6 lists. 

.7 MR. REESE: Yes. And we•11 certainly get into 

8 that for Your Honor. 

9 All .right. S9, on 7-3-8~, _JohnMark was thrown::off 

10 the job. But they did come.back on the job.· They came back 

11 on the job on or about 7-8-198~, and on 7-9, July 9, 1980., 

12 they presented to ADC for acceptance-inspection, this t~me, 

13 11 units. These 11 unit$ were walked by ~ lady. by the name 

14 of Mara Ernestons. No~, Miss Ernestons was:directly under . . 
15 Mr. Dillon. So, if we look at it, we have Daly, we have 

16 Dillo~, and we have Erneston~, .and she was the one that 

17 Dillon had delegated to walk the units. She walked the 

18 units on July St~, these 11 unit~, on July ~' 198~, and gave 

19 a punch-list which included cove molding, kitchen lights. On 

20 July 9 -- strike that. This was on ~uly 9, I'~ sorry~ 

21 On July 10, 198~, _the cove molding had come in. 

22 It was installed. Miss Ernestons rewalked the unit~, 

23 rewalked the units, advised my client that they were fine, 
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said she was going to go down and tell Mr. Dillon; once . -
agai~, we have Daly, Dillo~, and Ernestons, and she left. 

Now, the Modification Agreement provided that ADC in this · ··_,- -·, 

particular instance had until close of business on that ::~. ~:-··· 
. ·: .- ... 

.. 
Friday, July 1~, to approve or r~ject the units. And if ~· ~:-~ ~~~-

-
they didn't do e~ther one of _thos~, _they were considered to -.· ·.··:·· 

have been accepted and· would be paid for the next Friday. 

Wel~, my clien~, ·of. cours~, sto.od around all afternoon as it 

were and into the night waiting for wo~d from ADC. ~o word 

cam~, so they were confident that the units.had in fact been 

accepted. · They come back to work ·the next w.e~k and they . . ~~~~;~;::.· 

start on the lower units, the basement units, what are known il·~? 
to be A-5 th!tlough 10 and B-1 through 4 units. And then ! ... ••·••• 

about the middle of that week, around the 15th or 16th of 

July, they receive· ·.a:.'.letter~from Mr. Dillon saying that the 

units have. "been rejected.· One can imagine the consternation 

that took place at that particular point. Everything else ~.>· .. ~:--·. 

then is pretty much downhill, until July 24, and on July· 2~, 

·both sides default each other, as it were. Fairways defaults 

·2'4 ; Mr; Saue~',·· ;who was: ·a~ co-::owner· of :-J ohhMar~:; ·.walked.'. the~ .. ·-~ 

partial~ un:its to.cfihd ··out -what· ~work·~had ·been done·-~anQtalso 

a:-:Mr:····PU.J;dy; .. and.!·Mr. :-Purdy _was· ·.a-":foreman of:· JohnMiu:k. ·:· .. :He::.::. 
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1 walked the partial units to make sure they knew what had 

2 been done and they compiled a list an<;}, of cours~, Your 

3 · Honor will be seeing that list. 

4 On July 26t~, an inventory was done of all the 

5 goods that my blient had within the stor~rooms. ~·.And that 

6 inventory will be offered to Your Honor. Approximateiy .a 

7 week late~, my clients while visiting ·the site noticed that 

8 the lock to the storeroom' had been ·open~d and that ADC 

9 employees were emptying the storeroom out. Approximately 

10 two weeks after tha~, a repres~ntative of ADC Fairways did 

11 an inventory and came up with a somewhat different figure on 

12 the· inventory than our figure which was derived on July 26th 

13 And that 

14 THE COURT: Inventory of what? 

15 MR. REESE: Of all of the goods of JohnMar~, such 

16 as the cove molding, the kitchen light~, the locks. These 

17 things that woula.~~ be ·used in the units were put into a 

18 storeroom until such time as they were used. 

19 THE COURT: Why were they taking separate inven-

20 ·tor£i;es? 

21 MR. REESE: I'm sorry? 

22 THE COURT: Why were they taking separate inventor·~ 

23 ies if Mark is back on the job and it's.··to·-.s~ppl~r'the .. ~. · .. :-::·-.:· .. · .. 

.31. 
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mat~rial~, why is ADC concerning itself with whether Mark 

has more than the job needs or less? 

MR. REESE: N~, _what happened was on July 24 both 

sides defaulted each other. JqhnMark --

THE COURT: Claim they default_.··. 

MR. REESE: Right. Is off the job. 

THE COURT: 0~-, off again.·· 

MR. REESE: . Fi;nally •. : 

THE COURT: I didn't_ catch that. 

(Discussion off _the record.) 
I 

11 MR. REESE: · No~, ~s of July 24th then one way _or 
i 

12~· anothe~,·JohnMark is off the job. On July 26t~, and remem-

13 1 b~ring on the 24th they then went throughout the partial 

14 units. The units had not been invoiced as complet~, but 

15: where a lot of work had been don~, and determined what had 

16 1 : been done. On July 26th···~-

17 THE COURT: No~, that's one side that did that. 
i 

18 1: I • • There wasn t a J01nt 

:~~. 

. -

a
0
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0
o 

_, ... . 
_ .... . 

. .. 
·.~~.:~·=·~· ·;··.· 

!-" : : ... -..· 

19 
I i 

20 

21 ;:: 
of their s:~::::~:th 

1
:h::s ~

0

:n:::::~n:~s done by JohnMarl }~;t'~f;;. 
22!: 

·'I 

': ~: -~· ··< .. ..; ~ ~----..:.~ ...... 

THE COURT: "You say·.~,these are supplies -#l~~ /< .. · · ·:;:;:{:f~>~{~:~5ti.~J: 
23 Johnmark had paid for? · / '· .. :·-i~·:::·:'::.::~:,~-f-0 
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MR.· REESE: That's correct. 

THE COURT: And they left them on the job even 

though they had been ordered off? 

MR. REESE: That's cor~ect. They're under lock 

and key. 

THE COURT: All right:: 
MR. REESE:: No~,-they came ~ac~ a little less than 

a week later to find· that the_· locks· ha~f been picked and that 

employees of ADC Fairways were pirating· away, as it wer~, 

their inven:tory. Approxi~ately two wee~s ,a~ter tha~, after 

that date and inventory was completed byADC Fairwq.y~_.and 

needless say, _it re~lected a som~what different figure at 

that particular· point. 

And, if Your Honor pleas~, that is the whole flow 

of this transaction. And what we're dealing with here today 

really comes down to this: We say that roughly $87,000 is 

owed for completed units, completed invoiced units, for 

partial unit~, partially completed unit~, for the inventory, 

for the purchase orders; and I think we'll probab1r have a 

stipulation with·reference to the purchase orders. For the 

fire job of $~ 1 331.48, for lost_profits, and also for mon~~s 

that had not been paid with reference to electrical and 

pillmbing permits. s~, $87,000 

33. 
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THE COURT:· What is the genesis of the lost pro-

21 fits? 

41 profits i~, if Your Honor will not~, we started out with 
I , 
. I 

si J 171, under· the contract, 171 units. Only 30 of which were 

6· completed prior to ou~ allegation of default, but prior to 
I : 

7! !; July 24, 1989·~ which left' then 141 units remaining on which 

s: 

9: II 

wha1:<::is .computed at 15 perC?ent profit to my client. So, if 

Your Honor finds that ADC breached the contract then we 

10: would be entitle~, I would allege to the Court --

THE COURT: You're claiming· a loss of profits by 

failure -to complete by X date with a rental figure used to 

compute the profits lost? Is that your approach to this? 

MR. REESE:· ·N<?, if Your Honor please. Under the 

........ 

. ·~~:,~:=:: .. 
·. 

... 

.... :.:.i:: 

" .... 

15: 1 contract, there was a per unit price given and that per unit ·/~ ... 
I I 

16!: price included 15 percent profit. What occurred was -­
i 

17; THE COURT: I see. I see. All right. You're 
i 

18j· · talking ,about a contract determined profit to the contractor 

19j MR. REESE: That's righ~, yes. 

20i. THE COURT: And by bei~g put off the jo}?, they 

couldn't make that profit. 

221 MR. REESE: Exactly. And that's approximately 

2aJ 1 $49,000. The exact f.igure will b~, of cours~, given to Your 
; 
T 
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Honor. And you come up with approximately that sum. I 

believe we've asked for 12~, which would be the sum beyond 

which we could not go. 

Flip the coin over on the other side. ADC . 

Fairways,· on the other. hand, .s~ys that they .owe us $5~ ,o_oo. 

Now, they aren't adding~~' of .course, any loss· of profit. at 

that point. s~~ 'the major. ~rgument excep~ for the question 

of who actually breache4 the ._contract . comes down to the 

difference betwe~n 87 and. SS,QOO at that particular poin~. . . . . 

The ev.idence will be· th~t we received no payments 
-

since the payment on June 1St~, 198~, ·except-for an invoic~ 

on the fire job which didn't pay us $~,3_31.48 which. we were 

du~, and accord"ing to the tota~, as indic~ted t.o~·:¥our Honor. 

As I say, we ~av~~ I believ~, narrowed the issues down then 

t~, as Mr. Mays has indicate~, the 11 units that were 

invoiced after June 18, 1980 with reference to Ivy. Mount. 

And there is some contingency with reference to that and we 

have narrowed the issue down to what work was or was not 

completed ~n ·the partial units. And I think both sides are 

probably _prepared to give testimony with reference to that. 

THE COURT: All right. We'll recess so I can take· 

the crimina.! case up. 

(A short recess was taken.) 
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THE COURT: ·All right. We'll resume. Let me hear 

the defense opening. 

a: 
J 

MR. MAYS: May it please the Court. Your Hone~, 

41 we represent the developer ADC Fairways Corporation in this 

5 matter. Your Hone~, defense evidence·will be that the 
. . . . 

6 Defendan~, ADC Fairways Corporation purchased the Heritage 

7i . I Woods Nor:th and Ivy .·Motint propertY.:1intending to convert said 

8 properties to condominiums for. sale to ~he public. ·And as 
I 

.9: Mr. Reese sa~~, JohnMark Construction Co~poration was hired 

10 to do the conversion work.· Defendant's evidence will be· 
I 

11i that in September of 1979 JohnMark entered into the contract 
. - . . . t .. 

12 for the Heritage Woods pr-operty, that· JohnMark commenced 
I 

. 13i ·work under this contract ~o the fall months and into the 

14 I first part of 1980; and that on or about March 1~,· JohnMark 

15: signed a second contract for the conversion of the Ivy Mount 

18 

20 

21 

property. 

For awhil~, there was some overlap with reference 

to the two contracts. uohnMark was finishing work at 

Heritage Woods North and was beginning its work on the Iyy 

Mount contract. Defendant's evidence will be that a dispute· 

had developed'in Heritage Woods North as to whether certain 

22 ' units there were complete. The Plaintiff will probably 

23 introduce evidence that a representative of· the developer 

I' 
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.. ;L:~: 1 did accept some units there. Howeve~, our evidence will be -:---·~ ·:· 

t' 

c·-·:-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

that JohnMark Construction agreed both by letter and in 

written amendment to the contract to go back and complete· 

certain units in Heritage Woods North. At the same tim~, 
• 0 

they were attempting-to w~rk in the Ivy Mount project. 

Defense evidence··wili. show' that· in reference to 

Ivy Mount the JohnMa~~ _Construction was .one week .late in 

delivering the first group of tinits •. There was a delivery 

schedule which became part ·of a contract whereby JohnMark 

was to del~ver approximately seven units per wee~ in Ivy 

·Mount. And. our evidence will show ~hat fJ:;om the v_ery 

beginning they were at least one week.la~e.~n delivering 
··--·~ 

units and continued to be one·week late and sometimes two 

and three wee~s late in delivering units in Ivy Mount. 

Notwithstanding their lateness in delivering units 

our evidence will show that we advanced them monies periodi-

cally through the months of Marc~, April and May to assist 

them. Our evidence will show that on or about May 2nd, 1980 

19 by letter, ADC Fairways informed JohnMark that Tom Daly, who 

20 was the president·of ADC Fairway~, would be the only individ·~ 

21 ual who could· accept units in Ivy Mount. Our evidence will 

22 continue.to show that Jo?nMark had difficulty in meeting its 

23 delivery schedule. Our evidence will show that units were 
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1 not.complet~, that there were numerous problem~, that 

I 
2! JohnMark was a poorly managed company, that there was a lack 

3 of coordination with their work; and that in the month of 

4 j May, 198~, the pa~ties having disagreed on ce~tain money 

5 

I 
6 

7! 

9 

I 

10 ! 

11 

12 

matter~, et ceter~, started negotiating an amendment to the 

contract. 

On or about June 1~, l98~, Your Hono~, both the 

Heritage Woods and ~vy Mount contracts were amended and the 

t •. ~document is called. the Mo.dif~cation Agreement. As a mate~··· 

rial inducement:~.to get tne developer to enter into this-

modificatio~,·the de~elope~, ADC Fairways, .r~quired JohnMa~~ 

to produce a ~ist of its suppliers and subcontractors it 

13 owed more than $~,000 to· as of May 1~, 1980. The developer,: 

14 the representative of our client will testify that this was 

15 a material element of this modification becaus~ --
1 

16 THE COURT: You. mean, it was preceding the signing 

17 of the Modification? 

18 : MR. MAYS: Yes. 

19 THE COURT: All right. 

20 . MR. MAYS: Ye~, it was preceding. It was par: 

21 the it was require~, the developer required this 

22 contractor. 

23 The reason for this was because ADC 
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,.:·-, 
l 

2 ~ursuant to its construction loa~, the develpper was 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

required to keep the proje~t free and clear of all mechanics 

liens and other encumbrances; therefore, it was material to 

the developer to keep the project ~-.. to·*eep . ..:t~e··project:..;:fraL 
.. 

and clear of liens. Henc~, it became a part of the Modifi-

cation that monies were to be disbursed directly to the 

suppliers and subs that Johru~ark provided us and it was 

arranged.that monies would be paid into Real Title Company. 

And the witness from Real Titl~, Mr. Klein, is here and 

there will be a stipulation after opening statements that 

ADC Fairways deposited some $61,000 upo~ the execution of 

directly to t~e suppliers and subcontractors provided-by 

Johru1ark; and that there was a balance of some $1~, 000 that 

was· disbursed directly to JohnMark~ 

Defendant's evidence will show that the list of 

~uppliers and subcontrac~ors was inaccurate, that JohnMark 

omitted at least three suppliers that we can prove that it 
. . 

owed more than $~,000 to as of May 19, 1980. This resulted 

in at least one mechanic's lien being filed on the property. 

It ~urther resulted in these particular suppliers calling 

and writing letters to the developer as to why they hadn't--
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... -r--+1ft----------------------------=3::..:7~_,_----t .. i 
~~ 1, THE COURT: This is some'$~,000 plus where they 

2! had reported the total was $6~,000 is that it? 
I 

3j I 

! I 

MR. MAYS: No~ 

4! THE COURT: What is the dollar figure they did 

5/ 
I 

report? You say they didn't report three that were a little 

61 over a ~htnisanc;t:_apiece. Do you know how many they did 
I , 

81 

9j 
I 
I 

to: 

I 

11: 1

' 

I 

13' 
r: 

14: I! 

16 

i I 

21 · I 

I 

22 
I 

23 

report? 

MR. MAYS: Ye~, Your Honor. I can tell you now or 

THE COURT: Wel~, give me an approximation. I 

won't hold you.;to· it·.- I'm trY.ing to 'figure out whether it's 

. a net or whether they reported 2,000 was ~wing and there 
. :· 

rea~ly was six or did they report -- miss ~,000 out of 

200,000. I just want to get the ball park. 

MR. MAYS: The ball park looks to be about 3?,009, 

Your Honor. 

THE: :COURT: · All. right. 

MR. MAYS: And I have a letter that will be the 

subject of the stipulation which has the figures owed that 

were supplied •. 

THE COURT: All right. Thank you. 

MR. MAYS: Defendant's evidence will be that this 

was a material breach of the Modification Plaintiff 

40 
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conuai tted · fraud ·:in inducing the developer to enter into this 
-· 

Agreemen~, that the developer relied upon this list which 

became known as Schedule C which was attached to and made a 

part of this Agreement; that in relying upon that Agreemen~, 

the developer--deposited more than $6~,000 with Real Title 

and Real Title did disburse that money _directly to s.uppliers 

and subcontractors ·and a balance of.~ome $1~,000 was paid to 
.. 

JohnMark Construction·.·~-·.· ~ :' ..... · 

· Qur evidence will be that this resulted in numer-

ous suppliers and subcontractors being not paid and having 

,., ' . 

~ ·-·: ·. ·: . 

: .. . -: .... 

.:·:·~r:· ... 
• • ~ 0 ' .. 

... ···:·,. . ..• 
't .~ :' ~ , 

-~:_:.:·:-: ·,· 

' 
/·::,;-~ . . _.::_, 

. ·' 
11 · lieli claims against the Property. we Will show that this · ;,:;·~'..~' 

12 . was a breach of the underlying Ivy Mount.'·. 'contract. Not;with-
. . . 

13 standing thi~, JohnMark· ·attempted to deliver ·units. Under ..... ·~ \. 

14· the Modification·Agreemen~, the first seven units were due 
... ·. 

15 July 3rd. our evidence will show these units were not com- ·. · .. ;:.: 
· .. :. ~ . 

16 plete, Your Honor. The wOrk was: .not workmanlike and further, ,,1:/i:~· 

17 a kitchen light and cove molding was not there and as±de fran 

18 those two items, our evidence will be that they were never-

19 theless incomplete. 

20 No~, Your Hono~, the focus of: this case is going 
.... ,·.~· ·, .. 

: ·~-.. ::~: ~ . 
':.·· 0. 

21 to be Buil~ing 4355, Ivy Mount. Our evidence will show that ~.::.::·.~::-' 

22 there are 30 units in this building which the contractor 

23 claims were completed. Our evidence wili show tha-t pu~suane ··=· 

41 
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39 
I 

11 to. the monies placed with Real Title under the Modification 
! • 

2: Agreemen~, that 19 of those became paid in ful~, and I~ll 

3; 
I 
I 

4; 
I 

61 

7: 
! 

8 

list the 19. (Pause). These 19 unit~, Your Hono~, were 

paid in full and the monies deposited with Real Title 

disbursed. 

And then on. July· 3r~, another group of units were 

du~, which we will ·show were·not·complete and those are the 

11 that are.really in issue to~ay· _and those units are these·~ 

9 (Pau·se) • 
. 

10 THE COURTi. For tha~, can't you late~ just pull 

11"i out the pages here? . 

MR. MAYS: Ye~, Your Honor. 

THE COURT: It's all right to put them up. 

14 MR •. MAYS: Th~ Defendant will show that there was 

151- a heavy demand by purchasers for units during the contract 
I: 
I 

16 ~ period, that under the· developers construction loan, he was 

17' paying interest at the rate of .two points. over prime; that .· .. 

18 I 

19 I 

I 

it paramount for the developer to complete units to have 

them ready to purchase --

~ . . ,. . 

:?~{_.' 

~:~:.~::~:.·· 
> 
··~·-··,;: ·-
.:~~ .• !·~· 
~ :.· .... .. 
. :·;·· ... .. 
·•.· .. 
\::;.:~;:·· 

:, r~. ·.,,.,.-. 

20 THE COURT: When you say develope~, you're talking ~{:? ~:-;_ 

21, I 

22 1 
I 

-:~·:·:. 
23; 

i..l 

i 
I 
i II 
I 

!I 
I 

I 

i 

about --

MR. MAYS: ADC Fairways. 

THE COURT: ADC? All right. 
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MR. MAYS: That it was paramount to ADC Fairways 

to have the units in a very completed condition because afte~ 

units were completed and paid fo~, or even in some cases 

before they )~ere paid fo;-, _these units would be walked with 

pro~pective purchasers and·p~rchasers would pick out certain 

things that they didn't like. And when this happene~, the 

developer would.have to bring "in·a punch-out crew or other 

workers to. correct these punch-~ut l~sts. Therefor~, it was ~::~·W~~:~ 
extremely important t<;> ADC Fa±:rway~ Co~poration to have ·:.::.~,.:;s ~ 

these units nearly 100 percent complete. And our evidence 

will show that JohnMark ju~t could not"do this for ·one 

reason or another and this. caused ADC .Fairwa~s~ N~er On~, 

to hire other contractors~::to do their wor~, _it caused a .·_: .. .:: 

delay in having units ready for. sale, it caused increased 

interest costs on the construction:;.loan; anc:i, Your Honor, 

it~s our position that the Plaintiff committed fraud in the 

inducement with regard to the Modification Agreement. There·· 

fore, we intend to back up and rely on the Plaintiff's 

breach of the contract prior to this dat~, but we will also 

show that even under the Mofifidation Agreement, they could 

not have units and did not have units completed which caused 

the devloper to incur expenses. 

And s~, our positi~n is to whatever the Plaintiff 

. ~: ~~·:;~;.~: 
.. .,_,.... ........ ... 

:- ..... . .. · .. ··:· 

.,::~)1::~ 
.. · .. 

....... ., . . · .. -~ ·.· · .. 

.. · ... ~~:· . 

. \. · ..... ~ 
1

.:. : .... ,·· 
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2 
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i 
a: 

I 

4 

s· 
I 

6 

set that amount by the costs that we had to incur to completE 

the contract. 

THE COURT: All right. · What is· the stipulation? 

MR. REESE: There probably are a coupl~, if .. Your 

Honor please. Number One --

i 
1:: .:·:\ 

f;.\~i;;: . 

7 · THE COURT: · Let' s take Mr. · Klel:n 1 s ·and get 1 em out · •:,~~~~~)~·~·-·. 

8 i of here. t~·~. ~:~-~~> 

I 

9! MR. REESE: I will stipulate this ... particular _lette: · 

10 of December 3, 1981 reflecting the amounts paid to Real 

11 I Title Company in the amounts disbursed ·and to where these' 
i 

12! amounts were sent, which I believ~t is all Mr. Klein's 

13 
1 

1 

testimony. 
i I 

I I 

14; And.l~ 1 750 additional for the fire job. 

15 MR. WEINER: For the fire job. Okay. 

16 THE COURT: · ·I didn't listen to the colloquy. The 

17 paper speaks for itself. 

181 MR. REESE: The paper speaks for itself, and in 
I 

19J addition to this particular piece of paper, there was an 
I 

20 additional check forthcoming from Real Title Company for 

21· $14,750 which represented a part-payment of the fire job. 

THE COURT: Real Title wrote the check to whom? 

MR. REESE: To JohnMark. And I believe that's the 

44 
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c; . . .... . 23 
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THE COURT: To say what the balance was? I assume 

that's an issue. 

MR. REESE: There is no stipulation.with reference 

' to the balance.· 

THE COURT: All _right. 

MR. WEINER~ ~our Hono~, .thfs represents the list-

ing of _suppliers an~·:;s:uJl~ontractors t?at the contracto1; 
I 

supplied pursuant.to the Modification Agreement. 

THE COURT: · As well as who got how much. 
·. 

···· MR. WEINER: Correct. 

MR. REESE: Ke~, I told you about that stipulation 

I don't think Mr. Klein was party to that Agreemen~ 

THE COURT: Do you stipulate to that? Do you 

stipulat~, Mr. Reese? That it also is a list supplied by 

JohnMark? 

MR. REESE: Yes, I believe it is. 

THE COURT: All right. May I also have the two 

contracts and Modification? You can agree on those surely. 

MR. REESE: I have those,_ Your Hono~, I believe. 

THE COURT: Mr. Lewi~, tell witness Klein that he 

may leave now. 

MR. REESE: The Court's. indulgenc~,· I'd like the 

45 
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··-+----~-------------------------------------------------------4~3~4---~l 
11 Construction Agreemen~, the Modification Agreement to be 

2 marked as --
I 

I 

a: 
I 

THE COURT: On~, Tw~, and Three. 
! 

4i 
I 

MR. REESE: Wel~, actUally .One and Two. 
I 
I 

5· Is that Number On~, then? 

s! : 

THE COURT:·· No, I haven't marked anything y~t. 

7 
I 

MR. REESE: Okay. Wel~, here:~is the Modification 

s• Agreement and the Construction Agreem~nt --

91 THE COURT: No~, let's see. Which one is which? 
I 

10 MR. REESE: I believe it recites i~, if Your Honor 
! 
: 

11' please· •.. · 

12 I 
.. , THE COURT: But you have ·two contract~,· _though. 

13 MR. REESE: On Heritage? 

14 ) I THE COURT: Oh, this is March. What happened to 

15 ' the Septembe~, '79 contract? 
1:11 

16: 'I MR. REESE: That's the Heritage Woods contract. 

17 : : THE COURT: Yes. 

18 MR. REESE: I did not plan to put that into evi~ 

19 i denc~, but --

20 THE COURT: Wel~, did you? 
I 

21 ~· MR. W$INER: Your .Hono~, we don't intend to put it 
I 

22 11 into evidence. 

23 ~HE COURT: All right, then it's just not going to 
1! 

II ,, 
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to be offered. Then the second contract really becom~s 

Exhibit -- let's see. This is Plaintiff's One. 

Agreement. 

(The document referred·:.to was 

marked as Plaintiff's Exhibit 

No. 1,. ·for identification and 

was received into·::·eV.idence. ) 

THE COURT: Plainti"ff!s Two is the Modification 

.. 
·' 

. •. 

(The document referred to was 

marked as Plaintiff's Exhibit 

No. ~' for identification and· 

was received into evidence.) 

MR. WEINER: · Your Bono~ 1 :the Court's indulgence. 

I dqn't dvubt Mr. Reese's word that these are true 

copies, I just want to(_:check the a tt.achments, Your Honor. 

THE COURT: Sure. Thre~, is the Real Title letter 

part of what was stipulated. 

(The document referred to was 

marked as Plainti~~·s Exhibit 

No. ~, for identification and 

was received into evidence •. ) 

MR. REESE: We have Number One being the 

Construction Agreement? . 
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1 ~HE COU~T: On~, is the March 1~, Agreement, Two 

I 

2 i: is the Modification Agreemen~, Three is the stipulated= .. 
• I 

3 letter. 
I 

4i 
i 

51 

I 
I 

71 

8 

10 

11 
I 

12: 

13 
I 
I 

14 I 
I 

15 

1s I 

I 

17 

1a 1 

I 

I 

19: 

20' 
I 

I 

21 ! 

MR. REESE: Three is the Real Title letter? 

THE COURT: Yes. 

MR. REESE: · Okay.. Very good. 

THE COURT: Any othe:r· particular stipulations? 

MR. REESE: Yes. I believe, if Your Honor pleas~, 

the Defendant has indicated to me that they stipulate to 

owing us on the fire. job the amount of $1,331.48. 

THE COURT:'. Wel~, they're_not listening so you 

better get their attention and let them put it on the record · 

MR. REESE: Can I get your attention? 

MR. WEINER: Yes. 

MR. REESE: I've indicated the stipulation of 

~,331.48 for ·the fire job·. 

MR. MAYS: Yes. 

MR. WEINER: That's correct. 

THE COURT: 1,3311 

MR. REESE: $~ 1 331.48 •. 

THE COURT: With what·now? 

22 · MR. REESE: That represents the balance due on the 
1: 

23 1 fix:'e j o)?, the two units • 
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THE COURT: To Mark? 

MR. REESE: To JohnMar~, yes. 

THE COURT: Yes. Well --

MR. REESE: And also --

THE COURT: . I haven't really been told in the 

openings what the issues are on those fire job~, but --

MR. MAYS: There are no issues no~, Your Honor. 

MR. REESE: That takes care of the issue 

MR. WE:CNE~: That was.:.;;actually:;:a·._:separate contract~ 

THE COURT: Wel~, then there's no issue. All 

right. 

MR. REESE: No issue on that. 

THE COURT: See,. I:~need to·:<loiow·· .:i;:n·.:.:terriis:;:·of7.r~al::hy 

on::.relevance. :what ·.the~ issues :.are. 

MR. REESE: Sure. There is an agreement as to the 

amount d~e and owing JohnMark_on purchase orders fqr Ivy 

Mount, amount due and owing JohnMark for purchase orders at 

Ivy Mount of $~ 1 293 --

THE COURT: No~, wait a minute. 

MR. REESE: I'm sorry. 

THE COURT: Due JohnMark on purchase orders at 

Ivy Mount, because something says they'_re supposed to_ be 

paid for their materials and not·just have a flat contract 

49 
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"'7j----~j·~-----------------------------------------------------4~1L·-+--~· 
,-L. 1 price? 

21 

3 

4, 
i 

5: 
I 

I 

MR. REESE: That's correct. That's correct. 

THE COURT: What is i~, costs plus? 

MR. WEINER: No. 

MR •. REESE: N~, :.these would be special items above 

6 and beyond the standard contract·which·would be ordered by 
I 

7, 

8 

10 ' 

11 l 
! 

12_ [ 

13 

14 

15 

16 I 

I 

-17 

18 I 

! 
i 

19 

20 ;, 
I 

I 
21 

I 

I 

; 

I 

··' ... 

THE COURT: All~riqht~ And what is that amount? 
--

.MR. RE;~SE: -~~ 1 293.~5. 

THE COURT: All right. 

MR •. REESE~~- These are in accordance with \.X:::-·:;:..:~~-;_:.:. 

Defendant's Answers or supplemental Answers to our. Interroga-

tories. 

THE COURT: There seems to be a bunch of payments· 

listed on these four or five pages pasted on the back of the 

blackboard. Are those- sums of _money and the dates the 

amounts and dates in dispute? 

MR. REESE: Actually, _you'll. find them incorpora-

ted within the Modification Agreemen~, if Your Honor please. 

THE COURT: I see. 

MR. REESE: S~, when the Modification Agreement is 

22 ~ put in -­
:; 

23 '1 THE COURT: Have you looked them over and you say 
l ' ~ 
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23 

MR. REESE: I have not compared that. We have, 

however, an agreement with reference to the Modification 

Agreement stipulations. S~, I cannot stipulate to any of 

the flow charts. 

THE COURT:.· I se~,-

MR. WEINER: Your Hono~, in reviewing the document 

Mr. Reese tende~s to the Court as representing-the Modifica-

tion Agreemen~, the attached Schedule ~' that does not con-

form with the Schedule B that we have. 

THE COURT: Have you discussed it2~ Let's. straight 

en this out. Do that first. 

Off the record. 

(Di~cussion off the record.) 

THE COURT: May I ask you all to retire to the 

hall with those papers and I'll start getting my people set 

up for this verdict. 

And when you come bac~, Mr. Reese, I want you to 

tell me why you sue these individual~, unless it•s.over in 

Count Two. 

MR. REESE: It i~, Your Honor. 

MR. MAYS: It is. 

THE COURT: I see. I'll quit worrying about that. 

i .... 
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.(A short recess was taken.) 

THE COURT: All right·. Did you resolve the pro-

3 , blem in the Exhibit? 

4: MR. REESEt Actually, .if Your Honor pleas~, I 
I 

5: 1 think we have agreed to disagr~~, .but by .way of agreement to 

·. 6 disagre~~ Plaintiff.'.s Number. On~~ the Construction Agreement 

7 

8 
I 

I 
I 

9; 

10 
: 

11 i 

12 
! 

13 I 
! 

14 

15 I 

16 I 

17 

I! 
.181 

19 

li 

20 1· 
I 
I 

21 

22 

23 

would come ln. ~ :P'iai.ntiff's NUmber· Tw~·~ .the Modi.fication 

Agreemen~, would com~ in with .the attachment of what . 
,., .. 

Defendant says Schedule B.is as opposed to what our Schedule 

B is; and it ha·s been so marked and isolated and we would · 
.. 

simply ~ffer a~:· I que,s~, .. a. joint. Exhibit both of these. ·· · 
...... 

THE COUR~: . Then that will be Two A. 

MR. REESE·: Two A·. 

Is that correct? 

MR. WEINER: Yeah. 

THE COURT: That's subject to proof. 

Is that this new page? 

MR. WEINER:· ·Your Hono~, that is the Schedule B·! 

that we have that·we claim is.the correct one. 

.... THE COURT: ·!·thought you were saying oJ;l, it's 

·~,not D? 

MR. WEINER: ~' as in boy. 

THE COURT: All right. That will be Plaintiff's 
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Two A for ID. 

(The document referred to was 

marked as Plaintiff 1 s Exhibit 

No. 2-A, for identification.) 

THE COURT:-· All. right. Anything else you stipu-

late in the Exhibits? 

MR. REESE: I don•t.believe s~, at this tim~, Your 

Honor. 

THE COURT: All right. First witness. 
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P R 0 C E E D I N G S 
----------~--

* 

* 

* 
THE COURT: All right. First witness. 

MR. REESE: I would call Mr. McCarty. 

Mr. l'1cCarty, .would you take the stan~, sir? 

Whereupo~, 

RICHARD EUGENE McCARTY, 

a witness herein, was called as a witness by counsel for 

the Plaintif~, an~, having been duly sworn, .was examined 

and testified as follows: 

DIRECT E~1INATION 

BY MR. REESE: 

Mr. f.icCarty, if you would simply address your 

answers to His Honor. 

Mr. McCarty, what is your full name, sir? 

~ Richard Eugene McCarty. 

~ All right, sir. And with reference to 

JohnMark··· Construction, the Plaintiff in this case, what 

relationship do you have? 

A I am President and majority stockholder. 

C All right, sir. Were you President and majo~ity 

54. 
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_,.-·----U----------------------------r--1 
1 :-7·.:.·· :: ... ,;_ stockholder of JohnMark~ Construction Company when it 

2 entered into the contracts with ADC for work at Heritage 

3 Woods North and the Ivy· Mount project? 

4 

5 What kind of work did J01lnMark .: do? 

6 A. Principally, it was rehabilitation of 

7 apartments into condominiums: and this is the inside work 

8 that we were doing. The cosmetic inside work within the 

9 walls. 

• 10 
~ All right. Now, where was Heritage Woods or 

11 the Heritage Woods project and. the Ivy.Mount project? 

~-'J:. 
.... ..:.. 

12 A. They are located on Little River Turnpike, 

13 just inside the. Beltway in Annandale, I believe. 

14 ~ Now, how many units did you all work on at 

15 Heritage Woods? 

16 A. At Heritage Woods, there were 212, I believe. 

17 All right, sir. And at Ivy Mount? 

18 A. At Ivy Mount, there were --·did we work on or 

19 '\iere we 

20 How many did you contract to do at Ivy Mount? 

21 One hundred and seventy-one. 

22 All right, sir. Now, let me ask you if you·are 

, ·:· 23 familiar with the following names and·persons, and if you 
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would indicate to His Honor who ,these individuals are 

so that we can· get something like a program of names that 

will be mentioned in this particular case. 

A. Certainly. 

~ All right. John Sauer. 

A. Joh:a Sauer was Vice President of JohnMark ... 

Corporation and operating -- chief operating officer on 

site. 

0. Wait a minute for His Honor to comp_lete --

A. · Yes, sir. 

(Discussion off the record.) 

THE COURT: All right. You ~re asking him to 

list the people whose names are going to come up,· is that 

it? 

MR. REESE: I'm asking him to -- I'm giving him 

161 : som~. na~es of the people who were involved in this 

It 
I particular case, _so as to give Your Honor 

181 I 

I 
I 

19! 
! 

I 
20 I 

2~ 

2~ 

I· 
2~ 

I 

r 

Q. 

A. 

THE COURT: Sower, S-0-W-E-R? 

THE WITNESS: S-A-U-E-R, Your Honor. 

THE COURT: S-A-U-E-R. 

BY MR. REESE : 

A Gary Sturgill, S-T-U-R-G-I-L-L. 

Gary Sturgill was a subcontractor to JofinMark" 
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1 for plumbing. 

2 The plumbing subcontractor? 

3 A. The plumbing subcontractor. 

4 A Ray Purdy, P-U-R-D-Y. 

5 
A. Ray Purdy was a -- we brought him along as a 

6 supervisor later on in the IVy Mount project. 

7 
~ Would that have been after the modification 

8 agreement? 

9 
A. That would have been just after'the modification 

10 
agreemen~, ye~, sir. 

11 A Barry Mates,· M-A-T-E-S. 

12 A. Barry Mates is an officer and owner, I think, 

13 of B.T. Electrical, which was our electrical subcontractor. 

14 
All.right. A Jean Sumney, S-U-M-N-E-Y; is 

15 that correct? 

16 
A. Summey. 

17. 
~ Summey. 

18 
A. S-U-M-M-E-Y. 

19 
All'right. 

20 
THE COURT: What is his first name? 

21 
THE WITNESS: Jean. J-E-A-N, Your Honor. 

22 
THE COURT: A man? 

( 
' 

23 
THE WITNESS: No, woman, Your Honor. 
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1 
THE COURT: 0~, woman~ g-E-A-N, sure. 

THE WITNESS: She was with us before as 

3 secretary, then later on in the Heritage Woods project 

4. she assumed the duty of on-site supervisor. And then 

5! I over to the Ivy Mount section, she was the on-site 
I 

a: 
I supervisor to start with until we brought Ray Purdy in, 

7; and then we made her the office manager. 

s: BY ~_R. REESE: 

gi A Carrol~, C-A-R-R-0-L-L, a man, Macabee, 

10; M-A-C-A-B-E-E. 

11! 
I A ·carroll Macabee was our painting subcontractor. 
I 

.:-r! 12! Painting and drywall. 

13 I 
~ Okay. A Walter Quatmanq Q-0-A-T-M-A-N-N. 

14 A Walter Quatmann was the ADC representative on 
I 

15! 
.[ 
'I the Heritage Woods the last part of Heritage Woods 

16 
I I 

and the first part of the Ivy Mount project. 

17 ~ 
I 

I! ~ A Carroll, C-A-R-R-0-L-L, Cunningham, 

18 C-0-N-N-I-N-G-H-A-M. 

19 i 
Carroll Cunningham was, agai~, an employee of 

20 ADC and was a project manager later on in the Ivy Mount 
2li 

projec~. 

22! A Tom Dillon? 

.• 231: I ... 
! 

I A. Tom Dillon 

I 

ii 
I 

! 
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c··· 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Just a minute. ·No, stop. I don't 

understand. Cunningham was an ADC employee, but you 

said a project manager? 

THE WITNESS: Yes. 

THE COURT: For what project? 

THE WITNESS: I'm not sure of the titles, 

Your Honor, but he was on the -- late in the IVy Mount 

project. 

THE COURT: Go back to Quatmann. What did he 

do with ADC? 

THE WIT~mss: He was a project· manager, also. 

MR. MAYS: Your Hono~, .for the recor~, we would 

object to this witness's conclusions as to the titles 

of these ADC Fairways employees. 

THE COURT: He said he doesn't know the titles. 

He's describing what they do. 

MR. ~AYS: Well, he's calling them project 

managers and construction coordinator~, and those names 

may have significance and this could only be his opinion 

as to what their job was. 

THE COURT: I'm listening to them as descriptive 

words, not as job titles. That's what he says they just 

did for them. That's all. 

59 
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8 

4 
I 

5 
I 

6. 

1~ 
I 

lE 

10 

Okay. Any more?. 

BY MR. REESE: 

A Tom Dillon; he's present here today • 
.. 

A. Tom Dillon, as far as I'm -- in our capacity, 

he was Mr. Dillon's direct --

Mr. Daly? 

Pardon? 

Mr. Dillon's or Mr. Daly's? 

A. Mr. Dillon was Mr. Daly's direct employee. In 

other words, Mr. Dillon worked and reported directly to 

l~. Daly and he was overseer of all the projects. 

~ And who was Mr. Daly?· Tom Daly. 

A. Tom Daly, as far as I. kno~, _was owner and 

President of Sparta Brooke Home~, ADC Fairways, residential 

resources group --

~ You name it? 

A. You name it. 

~ Okay. Mara Ernestson~, E-R-N-E-S-T-S-0-N-S. 

A. I don't know her job title or her description 

or anything. All I know is that she came up and walked 

units at the Ivy Mount project and a few at Heritage Woods. 

~ And who did she report to? 

A. As far as I kno~, she reported to Tom Dillon. 
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11 

That was every indication I had. 

THE COURT: S~, she worked for ADC? 

THE WITNESS: She worked for AD~, ye~, Your 

Honor. 

BY MR. REESE: 

And finally, a Mr. Kisch~, .K-I~s-c-H-E? 

A. Mr. Kische at the start was over all -- directly 

over the Heritage lr'7oods projec~, and that meant sates 

and construction and. so forth. Arid agai~, right on site, 

direct supervisor. 

He then went over to Ivy Mourit project as the 

same. I assume the same --

~ He was an employee of ADC? 

A. An employee of ADC. 

All righ~, sir. Very· good. 

No~, on March 12, .198~, did JohnMark: enter 

into a contract for the rehabilitation of Ivy Mount? 

Ye~, we did. 

0. And is that Plaintiff's Exhibit Number Ope, 

the construction agreement that has already been entered 

into evidence? 

Did you take a look at that? 

A. I didn't take a look at it. 

G1 

~- -·~-;:_~ .... 

"!·· .. ·- • ... -:: -. ·._ ~ . 

•. , .. 
i-> ~-;.: ~· 
f-· ·, 

:r .. ·.:._.' 

1

·.· ··-.·.·.· .. :· ··:: .· .. 

1
·.··. · ... - .. 
, ... ~ . 

l ~ ·: 1··: ·, . 
, . " . .. 
I 

~ . ..: . . . 
~- ...... -· 

. ~- ~ . 

;. 

i:· .· · .. · ... ~ ·• ....... 

.·~.- ·:. 



i 
; I 

2 i 

3 

I 
4 I 

5 

6 

.. 8 
j 1 

g: 
I 

I 

10 I 

11 I 

i ,I 

12 ~I' 
13 ; i 

14 

15 

16 i 
I 

17 

! 
18 I 

I 

19 I 

20·I 

I 

21: ;! 
,j 

I I 
I 

22!. 1 

I II 
231 
. i l 

( I 

' I 

: ! 

12 

THE COURT: That's. wh~t you offered. 

BY MR. REESE: 

Q. All right. No~, was that based upon a scope 

of work that JohnMark: ·had been supplied by ADC? 

A." It was simila~, but not the same. 

0. All rlgh~, .sir. Let me show you ·this document 

and ask you 'if you·recbgtiize it. 

A. · Ye~, .I :recogn·ize ·it. · 

0. All rlght. Would. you ·explain to His Honor 

what that document appears to be? 

~ :. A.· . .-:··'Thi·s· is the· scope of work ·in which we were· given 

to bid the job wi~,: and this is actually the instrument 

we negotiated the contract price with. 

0. All right. No~, I note some hand scribbling or 

handwriting at the top. 

A." Yes. 

Of this particular document. 

Whose handwriting is that? 

A. That's Mr. Daly's handwriting. 

0. Did he write this in· yqur presence? 

A. Yes, he did. 

All righ~, sir. 

M..~. WEINER: Your Honor, if this is the same . 
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1 writing that is part of the contract, it speaks for 

2 itself. I don't kriow what this is being identified for. 
~.:-. ·• ~-· . ~. . 

3 It appears to be a --
. · ... ~ 

4 THE COURT: It hasn't been offered yet. 

5 MR. REESE: If Your Honor pleas~, we would 

6 offer it as the scope of work that was provided my client 

7 which was the basis of the construction agreement. 

8 THE COURT: You mean he bid the job before he 

9 knew what the contract was· going to be? 
...... :.. 

10 MR.· REESE: He bid it on the basis of the (.;+~~~:~. 

11 scope o·f wor~, if Your Honor please. That was proffered 
_ ... , :.. ,-·. 

··-:-~"'-.:--~ 

..... -
12 by r.. . . --- ·--

1 

13 THE COURT: That's not part of the contract? ·, .. 

14 MR •. WEINER: But, _Your Honor, he entered into 
. . ...... 

15 THE COURT: You mean he bid on one paper and 

16 then· you get a contract that's entirely different; is 

17 that what they did? 
.. .:..· 

; ' ""~-~-·. 

18 
l~. REESE: If Your Honor pleas~, I will be more •• 0 ~- ~ • 

19 than willing to go into --
.. . ·-: .. '• 

~ :; : :' . 

20 THE COURT: No. Is that what they did? ~: . ..f.".' 
..... 

21 MR. REESE: That's what ADC did. 

22 THE COURT: All right. . ·_,_-·::· 

( 
23 MR. REESE: They g~ve him the scope of the work 

63 
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and·he agreed to that, and then they came in and said 
• 

sign this contract. · 

MR. WEINER: Wel~, Your Hono~, I, would object 

to that, because, there is a signed contrac~, and it 

makes no difference what the negotiations were prior to 

that execution of the contract. He reads the English 

language; I think he does. He. signed hi's name to it. 

THE COURT: It will be marked for identification. 

Let me have it to mark it. 

THE WITNESS: He has i~, Your Honor. 

MR. REESE: I think Mr. Weiner has it. 

THE COURT: Plaintiff's Exhibit Number Four 

for I.D. 

(The document referred to 

was marked as Plaintiff's 

Exhibit No. 4 for 

identification.) 

THE COURT: At this time, I sustain the 

objection. 

MR. REESE: I'm sorry, Your Honor? 
-

THE COURT: At this tim~, I sustain the 

objection because the contract would speak for the 

relationship between the parties. 

I 
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_, ..... 23 
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MR. REESE: All right. 

THE COURT: But sometimes those papers become 

admissible. If the contract is silent or ambiguous, then 

the surrounding 1facts of the situations of the parties 

may become relevant. 

BY MR. REESE: 

All righ~, sir. No~, .si~, after entering into 

the contract at Ivy Moun~, did. you then start work over 

at the Ivy Mount project? 

~ Ye~, we did. 

0. ·And by the end of May 198~, how many units 

had been accep~ed by ADC at -- wel~, let's start off with 

Heritage Woods. 

Heritage Woods was 207 of 211. 

All right. 

MR. WEINER: Your Hone~, apparently the witness 

has documents in front of hi~, and I'd like to know what 

he is reading from. 

MR. REESE: You can certainly examine the 

notes. 

THE COURT: You may -- what are the notes? 

MR. WEINER: What are the notes? 

THE WITNESS: Just my notes. 
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1! 

2 

3 
I 

: 

~ 

5 

1 
~ 

i 

s 
~: 
! 

1q 

lL 
-·. I " ... ~ 

1~ ~.:;~~~ 
~. 

13i 

14: 

I 

1a 

I 

1~ 

17! 

18 

19; 

20 

21J 

22 

23) 
I 
I' 

11 ,. 

MR. WEINER: Wel~, .I QOn_'t think he's 

permitted 

THE COURT! The instruction is that witnesses 

are not allowed ~o use notes. 

THE WITNESS: Oh. 

THE COURT: Unless they can't remember an 

answe~, then the use of the notes depends what happens 

after that. s~, do what you can from memory first. 

THE WITNESS: Okay. 

. BY MR. REESE: 

·o. You ·say 207 ·units were· accepted at Heritage 
; ... 

. ' 
Woods? 

A. That's correct. 

Out of 211 by the end of May? 

A. Correct. 

All right. 

THE COURT: Is this in dispute? 

MR. REESE: I don't know if it's in dispute or 

not, Your Honor. 

MR. MAYS:· Your Honor, _I think we can agree 

well, Your Honor, our position is that all Heritage Woods 

units were paid for and therefore what happened in 

Heritage ~ioods is really not an issue, as far as we're. 
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1 concerned. 

2 THE COURT: All right. Go ahead. 

3 BY MR. REESE: 

4 No~, at Ivy Moun~, by the end of May 198~, how 

5 many units had been accepted? · 

6 A. According to my recollectio~, 14. 

7 
.. 

All righ~, sir. · No~, do those figures that you 

8 have just given us concur with this note dated May 28t~, 

9 -
198~, which was obtained from the Defendant in accordance 

. 10 with our Motion to· Produce. · And· let me just show you 
'· . : 11 this··document. 

12 MR. MAYS: Your Bono~,. we object to that 

13 document. 

14 THE COUR.T: liel~,- I don't know what it is and 

15 it hasn't been offere~, so just sit tlght. 

16 THE WITNESS: Ye~, sir. 

17 
BY MR. REESE: 

18 And how was this document obtained? 

19 
A. It was offered to us as -- their lawyer's 

20 
office as things that we could look over and make copies 

21 of. 

22 
THE COURT: l~at is the paper? 

23 
THE WITNESS: The paper is a letter from 

6'7. 
t 

........... 
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Sparta Brooke Home~, which is one ~£ the names, Your 

Honor, of ADC Fairway~, and so forth. 

THE COURT: A letter from them to whom? 

THE WITNESS: To their lawye~, Sandy Weissbard 

5! : at the time. 

THE COURT: All r'ight. And you offer it for 

7i what.purpose? 

MR. REESE: If Your Honor please, I offer it 

9 
as, number on~, it was the subject of a Motion to Produc~, 

10; 
II and this document was produced by the Defendant out of 

11' its own records. 

12: 
I Number two, I offer it as corroborating evidence 

13 of the units that had been accepted at Heritage Woods 
I, 

14
1 

I and had been accepted at Ivy Mount as of the date of that 
I 

15 note. 
I 

16 ~ 

17' 

18 

19 
i 

20 

21 l 
I 

22' 

23 I 

It's showing as a· stateme_l;l,t;. agai.ns.t· i-~t~r~st·~ 

at this particular point that the Defendant admitted to 

have accepted 207 out of 211, and 14 units-- that's at 

Heritage,Woods; and 14 units at Ivy Mount as of the date 

of that not~, May 28, 1980, coming directly from the 

Defendant's own files and records. 

MR. WEINER: Your Honor, the fact that something 

may be discoverable does not in and of itself make it 

. ~. .. ' ' 
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1 admission. It could have be·en the handiwork of someone . ~-

2 who had no right to admit. 

3 MR. REESE: But if Your Honor please --

4 THE COURT: Now, what was the production demand? 

5 How was that couched as regards to this document? 

6 MR. REESE: It was couched in terms of all 

7 documents reflecting amounts of monies that are owed to 

8 my client and amounts that have been paid by their client. 

9 THE COURT: At this pain~, the objection is 

.10 sustained. It's marked Five for I.D. 

11 MR. REESE: Thank you. 

12 .· (The documen~, Letter dated 

13 5/28/89, was marked-as 

14 ·Plaintiff's Exhibit No. 5 for 

15 identification.) 

16 BY MR. REESE: 

17 
Coming forward, si~, by June 18, 1980, how 

18 many units had been accepted by ADC at Ivy Mount? 

19 A." I believe at that time there were about 19. 

20 Ninet.een units? 

21 
A. 

.. 

(Nodding head, indicating in the affirmative.) 

22 
Q. 

-
On June 1 ~, 198 0, did JohnMark · ·. and Ivy Mount 

23 enter into a modification agreement? 
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A. Yes, we did. -

And that's the one that has been introduced 

into evidence here today? 

A. · I didn't see i~, but --

Well, it's been so stipulated. 

Let me draw your attention to a couple of 

proyisions in that particular agreement that may .need 

some explanation. 

Let me show you 'the agreement, sir. 

A. Uh-huh. 

~ And ask you to turn to the filing provisions. 

No~, ~he agreement on the first page cites that it deals 

with 40 units at Heritage Woods. North. How is that 

particular figure -· you ·have ·indicated that there were 

a lot more than 40 units that had been completed at 

Heritage Woods. How was that figure arrived at? 

A. Well, it was very ·difficult for us because 
-

MR.· ~1EINER: Your Honor, I think this document 

speaks for itself. I mea~, it says 40 units at Heritag~ 

Woods, and now he's asking how is it derived. 

THE COURT: I don't know enough about the 

document to get the feel for it. 

MR. REESE: It doesn'~, if.Your Honor please. 

f;O 
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1 

2 

THE COURT: Do you remember? 

THE WITNESS: I think·-- I don't. know how it 

3 is in this context here. 

4 You're talking about the f~rst page here? 

5 ~1R. REESE: Yes. 

6 THE WITNESS: .· "(Pause. ) . 

7 . BY ?A..R. REES.E: 

8 0. Wel~, perhaps it.•s. page tw~, _paragraph five. 

9 Reconciliation of prior billings and advance.s. ·I'm sorry. 

A. 0~, okay.. ·. Okay.. · Like I say,_ . it was I 

11 - -
started to say, .Your Honor, .it was. very _dif~icult for us 

12 to find out what uriits were paid for and what units 

13 were no'!:, becau'se --

14 THE.COURT: N~, that isn't the question. The :. 

15 question is how did the number 40 get to go into that 

16 paragraph? . .. ~. . ~ .. . 
· ... ·· .... . 

17 THE WITNESS: These are the number of uriits ~--: ·/.:.·. 
; . 

18 we calculated were -- had not been paid for at the time. 
;: . : 

19 BY MR. REESE: 

20 All right. Now, I. note that there is no 

21 reference to the number of Ivy .Mount units within that 

22 statement. . ·'· 

r' 
23 A. Correct. 

I 

. ~1 
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No~, how many units at Ivy Mount had been . -
completed but unpaid for as of that date? 

A. As I state~, .approximately .19. 

All right. And they _had been accepted by whom? 
I 

i5 A. By ~..r. ·ouatmann and Mr. Kische. 

~ Okay. No~, I note that there is also --
-

THE COURT: No~,_just a minute. The 40 units 

were in what project? 

THE WITNESS: Heritage Wood~, Your Honor. 

JO Heritage Woods North. 

THE COURT: Ninetee~, is Ivy Mount? . 

12, THE l'1ITNESS: Yes. 

BY MR. REESE: 

~ I not~, I believe it's on the next page where 

it has deals with material. selections. Drawing your 

attention to the paragraph having to do with material 

selections. 

A. I'm sorry? 

MR. MAYS: vlliat material? 

MR. REESE: I'm sorry. It's page on~, 

paragraph two. Material selections. 

THE WITNESS: 0~, yes. 
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BY MR. REESE: I. 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Si~, now that refers to a schedul~, does it 

not? 

A. Ye~, it doe.s. 

All right. r1ould. you turn over to that 

schedule. 

Yes. I have ··it. 

~ No~, on that schedule. there are references to 

cove moldings and kitchen lights~ is that correct? 

A. That is correc_t. · 

MR. WEINER: ·Your Hono~, this is the. schedule 

B that we have diff~rences about. There are two schedule 

Bs that have been submitted. 

MR •. REESE: Sure. 

THE COURT: Well, schedule ~, I don't think is 

even in front 

MR.· REESE: I don't think really that Mr. Weiner 

will have any difficulty with my questions along this line. 

THE COURT: Wel~, _continue with yqur question. 

~1R. REESE: Thank yqu. 

BY MR. REESE: 

Now, with reference to the cove molding -- wel~, 

let's just take them bot~, the cove molding and the kitchen 

I 
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lights. Why was that made a subject of a modification 

agreement that was entered into some three months after 

the original contract? 

A. Because the original llghts and so forth were 

not available, so we had to· get other lights. They asked 

us to bring in different llghts and they insisted we put 

them up so that they could take a look at them to see 

whether they liked them or not. · We did this. We would 

bring certain lights i~, we would put them up. Some of 

them -- some of the peopl~, Mr. Kisch~, would like i~, but 

Mr. Adashek·. would not . . 

MR. WEINER: Your Honor --

THE COURT: He's given you an answer, because 

the originals weren't available. 

All right. Next question. 

BY l'~. REESE: 

All right. Now, on the cove molding, '"'11y "Vtas 

that on this material. selection situation? 

A. Because they told us to put in white cove 

molding and then later changed to beige cove molding. 

All right, sir. P-ad you ha~, prior to June 18, 

1989, any statement from ADC reflecting an agreement qn 

kitchen lights and agreement on cove molding? 

p 
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~- .-. -----l-1----------------------------------+---.... -:. 
~;::,:' 1 i;·: .. 

A. No. 

2 
~ Now, I also note a reference in the agreement 

3 to back charges for Heritage Woods. I believe that's 

4 on page two of the agreemen~, paragraph _fou~, if. you will 

5 turn to that. 

6 A. Fou~, okay. 

7 
~ All righ~, sir. No~, .Prior to -- now, that 

8 particular paragraph. say~ that they are to provide you 

9 the figures of back cha~ges based on invoices or other 

10 reasonable evidence of· pay~ent. That's what this language 

11 is, isn't it?·. 

12 A." Correct. 

13 0. All right. Prior to January of.this yea~, 

14 January of 198~, _had ADC given you any such invoices or 

15 other evidence of payment? 

16 A. None whatsoever. 

17 
All righ~, sir. No~, let-'s go, if we ca~, 

18 back to that paragraph on prior billings. Have you· got 

19 
that? The reconciliation of prior billings? 

20 A. ·(Pause.) 

21 
~ I believe it's on page two in the middle of the 

22 
agreement. Page two, paragraph five. 

,4'' 0 23 A. Okay. 
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1 r~ De~ember of 1980. 

2 
I 
I 

3 I 

i 
4 

I 

5 
I 

I 

I 
i 
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I I 

7 I II 
II 
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8 I 

I li 
9: 1 

I 

10 i li 
I I! 

I 
I 

11 I 

II 
: 

1! 

12 I I! 

13 
II : 

14 I 

I 

I I' 15 I 

I I 
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THE COURT: . Yeah. Yeah. 

MR. MAYS: And there's been no amendment, and 

we are not on notice •• 

THE COURTs Yeah. I sustain the objection. 

The objection is sustained. 

Q 

MR. llEESEs Note our exception, Your Honor. 

THE COURTs Ye•• 

(Discussion off the record) 

THE COURTs All right. We resume. 

BY MR. REESE: 

Mr. MCCarty, directing your attention once 

again to the Modification Agreement. Now,-that MOdification 

Agreement refers to a Schedule c. 
Now, sir, were you the one who prepared 

I Schedule Cf 
16 . I' 

I 1:11 

17 . i! 

19 
! 

20 

21 I 

I 

22 
I 

I 

A Yes, I was. 

Q All right, sir. 

Now, do you have the Modification Agreement 

before you right nowf 

A No. The judge has it. 

Q Would you be kind enough to find that Schedule C 

23 1 in here and point it out to the Court. 
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A 

Q 

A 

Q 

This is Schedule c, Your Honor. 

Now, is that your handwriting, sir? 

Yes, it is. 

39 

Was that reduced to typewriting, then •• it was 

just in your handwriting? 

A 

Q Okay, sir. 

8 How, sir, you were asked under Schedule C to 

9 prepare a list of all creditors over $1,000 that existed 

10 as of May 10, 1980; la that correct? 

11 

12 

13 

14 

A That' s correct. 

Q All right. . · 

It has been alleged.ln the defendant'• Pleadings 

that you did not list Sears with reference to being owed 

15 more than $1,000. 

16 All right. Was Sears owed as of May 10, 1980, 

17 more than $1,000? 

18 A Yes, they were. 

19 Q All right. 

20 And they did not appe~r on that list; is that 

21 correct? 

22 A Not on this list, no. 

23 Q All right, si~. 

.rn 
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1 1 
I Now, when you received monies froa Real Title, 

I ! 

2 , what did you do with reference· to the Sears debt? 

3 

4 

5' 
I 
I 

6. 

7. 

81 

9 
I 

•! 
10 : 

11 I 

12 ' 
i 

13 

14 

15 

16 

17 : 
I 
I 

18 : 

19 

20: 

21 

22 I 

23 i 
I 

A I ~diately got a cashier's cheCk of Which 

I have a copy with me. 

Q 

A 

.. Q .-

Have you brought the check 'l 

I made a copy of the cashier's cheCk. 

And· how muc.h was that check for'l · 

THE COUllTa Are you s~ying you paidt. 

THE. WITNESSs Yes, Your Honor; uh-huh. 

'rBE COURT: _Okay. 

BY MR.~~ ~ . .. 

All ~ight, sir. 

Now, si~, it has been alleged _that you.owed, on 

May 10, 1980, a sum in excess of .$1,000 to a Carroll 

Macabee. Now, you've indicated he was you1: painting 

contractor; is that eorrectt 

A That's correct. 

Q 

Macabee'l 

A 

Q 

All right. 

When did you ~eeeive a bill from Carroll 

On the ~3rd of May. 

All right, sir. . 

Now1 it has also been alleged that you owed in 

:f7~;::_, 
~~~ ~~.,~;~~ 
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exc~ss of $l,OOO·to a Saint Claire Appliances. 

A 

Q 

. .. 
Correct. 

THE· COURT: To whomf 

MR. REESE& Saint Claire Appliances. = 

BY MR. REESEa 

Now, as of May 10, 1980, were there any cheeks 

outstanding to. Saint Claire Appliancest · 

A Yes. _There was a $9800 check outstanding to 

Saint Claire. 

Q All :right. 

And would that have ~ped the account out ~ 

far a. .Saint Claire wa. ooncexnedf 

A 

Q 

over. 

Q 

Ye•, it would have •. 

And if you bad been paid by ADC --

MR. lmlNERa I object, Your Honoza. 

THE COURTs Okay. Let me hear the question. 

Don't answer until I rule • sir. 

MI. REESEa I was about to say lf --

'lHK COURTs Start over. Start the question 

BY MR. lEESE& 

And if you had been pa.id by ADC, would that 

cheek have been good% 

0:·.· · .. 
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HI. IEBSBa That wu ·my question, Your Boaor. 

THE COURT: I lost the first. part of the 

3 I question. 
I 

4 

5 
: 
I 

6 

i 
7 I 

: 

8 I 

I 

9 I 

•i 

10 

11 I 

I 

12 
II 

13 

14 

15 

1.6 
I 
I 

17 I 

18 t 

19 

MR. lEESE: That was all the question •. 

The firat put of the queetien was, Was · the~e · 

a check -· 

THE COUR'J:c _If he had been paid by AJ;)_C, would -­

MR. BEESE: Yea. ·Would the cheek to ·- He said 

that they had a eheek outstanding for $9,000 to Saint 

Claire Appliances. And the next question ia, If they bad 

been paid~ "they" meaning JohDMark had been paid. by .ADC 
. . . . 

the monies owed thea, would that c.heek have been good. 

'lBB ·COURT& Oh.. He had a ~d ~hec.k outstanding; 

is .that what ~u're saying? 

MR. UESB1 Yea.\ 

THB COURT1 I didn't catch that. 

MR. REESE& Yea.· .. · . 

THE COURTs And therefore if the plaintiff -­

MR. BEESE: W..ether or not there was a cheek 

20 1 

outstanding to Saint Claire Appliances, he's already •aid 

21 I there was. 

I II 
22 ! 'jl 

I I, 
23 ! ;t1 

!. l 

THE COURTs Well, "out•tanding .. just mean~ -­

MR. WEINER: And cleared. 
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THE COURT& -- yeu delivered it to somebody 

and they haven't cashed it yet. But it doesn't auggest 

that it is a bad clleck. 

Mil. lEESE a I understand that.· 

43 

THE COURTs So wbat you're trying te develop 

is he gave tbem a bad check, he did list them, but if he 

had been paid, be wouldn't have had to list them becau~e­

then be would have made the check good. Is tha~ itt 

MR. lEESE: You've got it. 

MR. MAYSa,. Ne •. They weren't: listed. · Th~y were 

not listed, Your Hon•r. · . · .. 

'rBE COURT:~ I understand that. That ian • t 

what he'a developing. 

MR. WEINBRa Well, ;,a object to what he'• 

developing. \ . 

· THE COURT a Well, he c.an develop apples -- you 

can complain· ef oranges ancS he can develop apples if he 

18 wants to. That's all right. · · 

19 

20 

21 

22 

23 

MR. WEINER: But, Your Honor :•• 

THE COUllTJ It's. his case. 

Next question. 

MJl. WEINEB.: Are you allowing the •• 

THE COURT& The answer' • in. 
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1 MR. WEINER: But the check bounced. 

2 I THE CCUllTa Tile man said if somebody paid me · 

3 , some money, then I weuld have been able to pay Saint Claire· 
I 

4 Appliances; but Saint Claire Appliances was not paicl. He 

5 ·agrees with you, implicitly, and you'n complaining. · 

6 . Ne~t question. Come on.~~ We've got to-get this· 

7 1~ case over ln twe days. 

8 
I' 
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11 I: 
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20 
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21 I i 

I 

Q 

BY MR. IEESBa 

All right. 

Now, it has also been alleged, sir, that you 

owed-- was it D. c. Supply? 

A District Supply. p • ! .. ' 

.Q District Supply, over $1,000 o~ May 10, 1980. 

A Y~s, sir. 

Q All right. 

De your invoices reveal that on that date, you 

did in fact owe over $1,000 . 

A No. My inv6ices reflect that as of that date, 

we owed kim $890.29. 

Q All right. 

Now, sir, did you later ascertain, after May 10, 

1980, that there were one, perhaps two, creditors tha1; you 

23 I i did in fact owe more than $]J)OO to? I 
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A Yea. 

Q _All right. 

And Which creditors would those have been? 

A J believe it was General Electric and Laurel 

Buildina Supply. 

Q And thoae are the only two'l 

A That I can •• 

THE CooaTa · What is the significance of this 

over a thousand dollars 'l 

MI. QESEs I really don't know, Your Honor. 

MR. MAYSa It's in 1;he Modi~lcation Agreement. 

MR •. WBINERa · Your Honor, t:be -Modification 

Agreement states that the contractor, JohliMark, is to list 

in a Schedule C any and all suppliers or subcontractors 

owed in excess of $1,000. 

THE COURT: All right. The contr~t sets the 

standard. All right. 

MR. REESE& Why that was significant, I don't 

know; but that was the standard9 yes. 

BY MI. REESE: 

Q All right. 

Now, let's turn, if we can, then, sir, to _the 

delivery s~hedule. Do you have the Modification Agreement 

·· ... -·. 
I. 
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1 before you! 

2 ' A No, I don't. 

3 THE COU:trra I have it• Do you want to look at 

4 i' itt 

5 I 

6 
' 

7 

I 
I 

I 

8 

9 
I' 
I 

_to·_,, 1 

11 
I I 

12 I 

! . 

13 

i 
I 

14 

15 

16 I 

17 
. 

18 

MB.. BEESE: Your Honor, I can simply just give 

him a copy ad Ye1tt ~no,: can usa the origi~ . up there 

to go ove~ with. 

THE COURT: All right. 

I find ge1:1erally trying cases, it's easier to 

comprehend-· evidence if you don • t defend against an att~k 

untll the other _party has .actually made· it. 

MR. REESE& I unders.tand. -

THE· COURT a · It's a matter 6tf 11\¥iability to absorb 

the evidence •. Or inability, sometimes. 

MR. WEINER: Thank you, Your Honor. 

MR. REESE: I understand. 

BY MR. REESEa 

Q Okay. Now,_ let's turn, if we can, to the 

19 · • delivery schedule. 

20 

21 

22 A 

(Pause) 

Have you turned to that? 

The delivery sclledule'l 
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BY MR. REESE: 
. 

Q The delivery schedule. That would be Item 7 

on Page 3. 

A Okay •. 

Q All right, sir. 

How, the delivery ~chedule recites that -- the 

contract r•fbts that. you were to deliver two fire job units 

at Heritage Woods and also· 19 1mits at IV, Mount that were 

to be redone, partially. 

A 

Q 

A 

Q 

A 

Q 

of ADC? 

A 

Q 

A 

Q 

A 

Correct. 

When did you turn over to ADC the fire job units• 

I believe it .was the 26th .of June. 

Of June. All right. 

19807 

1980. 

All right. 

And were those units walked by representatives 

Yes, they were. 

And who would that representative have been? 

I believe it was Carol CUnningham at the time. 

And was ADC invoiced for the total bill on that7 

Yes, they were. 
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I I 

1, I Q And to this date, does ADC still owe $13319 and 
! 

I 

21 some odd cents? By stipulation, really, they do. 

31 ; 

A (Affirmative·gesture) 

4 Q All right. 

I 
I 51 Let's turn to the 19 units, then, at Ivy Mount 

s! 
i 

that were te be somewhat redone. 
I 

1· A Correct. 
I 

!I 

8 I 

Q When were those units tumed over to ADC7 

g; A I believe the 26th of June, also. 

·I 
10: 

I 

Q All right. 

11 And to which representative of ADC were they 
I I 

I 

12 : turned over'l · .. • .. 

13: 
I A Mara EmestsoDa walked them. 

I 

14 I 
Q All right, sir. 

I 

15 I 
I 

A Mr. Kisehe -- or, no, I'm sorry. Those were 
I 

16 i 
I walk.ed by Walter Quatmann and --

17' 
; 

Q No. I'm dealing with on the 26th of June now, 

18' not -- the previous walks that were done, you have indicated 
I 

19: him. 

201 A Okay. 
I 

21 Q On June 26, 1980 ·-

22 I A Uh·huh. 

231 Q All ·right. 
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THE COURT: Who accepted them? 

BY MR. REESE: 

Q ~ accepted the'units? 

A Mara Emestaas. 

Q All right. 

And did you have a conversation with Tom Dillon 

about those 1mits7 

A· 

Q 

A 

Yes. 

Q 

A 

Those on the 26th of June? 

Yes. 

Did I have a conversation with.htm at the t~e? 

All right, sir.-· 

And did it concern those particular 19 units? 

These 19 units that we're talking about, I 

think we're talking about the call-backs on them, are we 

not? Is that what you're referring to, Mr. Reese? 

THE COURT: How much money do you claim you're 

18 owed in connection with these 19 units? 

19 THE WITNESS: I claim !::87,700 and some dollars, 

20 Your Honor. 

21 THE COURT: And why? Isn • t that really what 

22 we • re coming to 7 

23 MR. BEESE: Well, perhaps, Your Honor. I think 
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··.·· . 
: ~f·._ .. :· ,": .... :. 

·. :.: ... --. ~. 

-;-: .. ~· .. 

t .. -:· 
·-f.

.. . ... 

·.:. 

'+-- _:.. .• 



~r::· 

50 

11 you may be jumping ahead just slightly. 

2 
I I 

~ I 

3 
: I· 

4 

5 

6! I 

I 

7 
' I 

I 

8· I 
I I 

9· 

II 
i 

10 .·I 
I 
I 

11! 
i 

I 

12 1 

13' 
I 
: 

14: 
I 

15 

I 

161 

18: 

20i 

21, 
I 
i I 

i 

i 
23! 

I 

-r r 

• I 

I 

i I 

THE COURTc All right. Go ahead, then. 

BY HR. REESE: 

Q These 19 units at Ivy }bunt that were to be 

redone, were they a subject of the MOdification Agreement% 

A Yes,. they were. 

Q. And the monies paid under the Modification 

Agreement were paid-in part for those 19 units% 

A Cor:ect. 

Q All right. 

Now, you then turned these units over again to 

ADC on June 26 1 19807 

A Correct. 

Q And were they aecepted7 

A Mr. Dillen said yeah, they're fine. They're 

okay. 

Q Okay. All right, sir. 

THE COURTJ Who is Mr. Hillon7 

THE WITNESS: Mr. Dillon is •• 

THE COURT: Oht Dillon. 

THE WITNESS: Dillon. uh-huh. 

THE COURT: Accepted the tmits on when1 

THE WITNESS: The 26th of June. 
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THE COURT' That's three days before EJ:DQtsons ~'·· 

walked.them;·is that correct% 

THE WITNESS: Well, I'm a little confused right 

here, because the 19 units were eall·backs and they were 

ac.cepted before. 

THE COURTs You mean by call•back, there was a 

complaint? The work wasn't properly done% 

THE WITNESS: Yes, Your Honor. 

THE COUllT: All right. 

MR. BEESEa The units had, in fact, been acceptec 

before. . ' 

THE COURT: . Let's go back to my ·question. · You 

say Mr. Dillon accepted them on the 26th; but it was th8 

29th when they were "1falked" by Mara ErnestSGDSt 

TBE WITNESS: I believe on the 26th in both 

cases, was it nott 

MR. REESE& You're the witness, sir. 

THE WITNESS: To the best of my recollection, 

Your Honer •... , 

Q 

THE COURT& All right. 

BY MR. BEESE: 

All right. 

Now, turning your attention, if we can, to 
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~----~------------------------------------------------------~~---1 .. I 

Unit 4355 -- that's the building number; 4355 is. a bu~lding 

number, is it nat? 

·~· 

f.! 

.:~~r 

1 

I 

2 i 
I 

3 
I 
I 

4 

5 I 

6 i 

7 

8 
i 
I 

9 I 
I 

10 

11 

12 
'. 

13 i I 

14 

I 

15 i I 

16 
! 

17 

I 
18 / 

19 I 
I 
I 

20 . 
i 
I 

21 I 

22 I 

A Yes. 

Q But Unit No. 33, was that also presented on 

June 267 

A Yes, it was. 

Q All right. 

was it accepted by a representative of ADC on 

that date? 

A It waa accepted by one represent~tive. It wasn'1~ . 

accepted by another. 

Q 

A 

Q 

Okay. 

And·Who didn't accept it? 

Hr. Dillon. . 
And did he indicate to you Why? 

A Yes; because it didn't have cove molding~~and 

kitehen lights. 

Q All right, sir. 

All right. 

THE COUlT: You said he aceepted or re~ected7 

THE WITNESS: Rejected, Your Honor. 

THE COURT: Rejected. Okay. For cove·~and light. 
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wher~1 . -
THE WITNESS: We're talking about the kitchen 

light, Your Honor, which is in the kitchen by the stove 

and sink. 

THE COURT: A ceiling light? 

THE WITNESS: Yes, Your Honor. Florescent 

fixture. 

BY MR. REESE 1 

Q All right, s:l.r. 

Now, the _cove molding that you're talkinc about 

and the kitchen light_ that you're talkina abo~t -- . 

THE COURT; .. -. Let me ask this: Agai~, _l don't 

want you to defend eleven. units before ~ey have made their 

complaint. 

MR. REESE: I understand. 

THE COURT: All right. Because it sotmds like 

that's ex~tly_ What you started into. 

All right. 

BY MI. RQSE: 

Q . All ~ight. 

The cove molding and the kitchen light, was 

that the subject ef the Modification Agreement, alset? 

A That was the subject -- a subject of the 

~------~------------------------------------------------------+----
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!. ! 

1 i l1 Modification Agreement, yes •. 
I I 

2 Q And bad you ordered the kitehen l~ghts? 

3: A We ordered them after they ~re approved on 
! 

4: the MOdification Agreement. 

5 Q Sure. 

6, All right,. sir. Now let's come forw~d, if we 
I 
I 

7 ! can, to July 3, 1980. 

8 

11 

13 ' 
I 

I I 

14 ' 

15 1 

I 

I 

I 

16: ; 
I 

17 

18 
I 
I 

19 I 
I 

20 

21 ' 
I 
I 

22 I 
I 

A Yes, .sir. 

Q Now. UDder the Modification Agreement, you were· 

to present seven units on that .date7 

A Correct. 

Q All right9 ·s1r. 

Did· you in fact present any un.its on that day% · 

A No. 

Q All right;. 

And would you give us the reason why. 

A Well. the reason was that early in the moming 

there were a~ lot of people from ADC around· the project• 

Mara Emestsea. Mr. Dick Adashek, ·and Mr. Dillon were all 

up inspecting the project, wanting to know how the project 

was coming. ~ Someone ·- One of them or all of them decided 

that we were :•not going to have them finished by noon, _which 

23 i was the time you formally present them according to the 
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MOdification Agreement. . ~· 

Therefore, Mr. Dillon called me and said, "I 

don't think you're going to have.them ready." 

· I said, "Listen, they're almost ready and· I 

s would like you to come up and inspec.t them and walk them · .· 

s with .me and I'll a how you that ·they're almost ready,".· and 

7 he agreed. 

s Be came up. · We walked them, ·and he looked·· 

9 around and he said., . ·~ell, they're almost complete. It 

10 will only take yOU a couple botsrs to do the punchout items 

11 that are left to be done." 

12 

13 

14 

15 

16 

17 

18 

-
Aad I aaid·~ "~at • • correct." 

Be said, "Well, I will go and call Mr. Daly 

and tell him as · much. " ' · 

He came baCk·out of tha office from presumably -

tal kina to Mr. Daly --

MR. WEINER1 Object to that, Your Honor. 

MR. BEESE& I would ask that that be stru.ek, 

19 Your Honor.· 

20 THE COURT& All right. 

21 BY MR. REESE1 

22 Q Did he leave your office and then come back to 

··~, 23 your office! 
..... 
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1 A Yeah. I actually went down to his office ·with· 
i 
I ! 

2; him. I went dowa to his office with him and he weut·into 
I' 

a: 

4; 

5: 
I 

s .I 
7 

s· 

the other offi~e. 

He C8Dl8 bac.k out and said that because the units -. 

were not 100 percent; complete except for: the ceve .1118ldiag · .· · · 

and the lights, that KJ:. Daly wanted us off the job.-

Q · All right. 
.., 

And did you then, on .. that ,:;instruction, leave 

9 , ·I the job7 

11 

I 

12 : 

13 

14 

15 • 

16 

17 

18 : 

19 I 
I 

A· On that instNction, we left the job. · · · · · 

We ac.tually didn't leave; we were still··thera1 

but we had discontinued wrk. 0 • • 

here. 

q Sure •. 

Mow let's deal, if we can, with a definition 

You said a punchlist. ~uld you tell His Honox what 

a punchlist is. 

A A punehlist is a list of small toucbup items 

like a little touchup paint here, a little touchup paint 

there, small items that can be corrected almost as you walk 

20 1 the unit. A little dirt on the window that you have to 

21 wash the window; a·little dirt on the bathtub)OU clean 

22 ; off. Just little items that can be corrected very ea~ily. 
I 

23 ! Q Sure. All right. 

' ·~a•': 

0 0 0 

0 0 

·.": 

• !~ •••• 

. , .... ;':':. 

;-:: .. ~_·:·. 

: .. 
1··:.:. 
I •. 

f· 0 -~.;· : 

l; ·.·.:· 

!:. 0 .~ ·:.' 

! : 0 0 

!. 
'· j.· 
! 
i 

i·=· 
I . 
i 

I 
~~--~_1·~----------------------------------------------------~r---, 

I. 

I 
I 
j 



.. 
....... -

~1 

:. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

57. 

· Now, did you then ask of Mr. Dillon whether or 
• 

not you all were going to be paid for the fire job! 

A Yes, I did. 

Q And what was kis reply! 

A . Well, first of all, I said, "Well,· that' 8 fine; · · 

we • re off the job."· .~ said, "Fine. ·Are we going to get 

paid~~~ 

Aud he said,; .. "No way." 
~ .. 

I asked him about the fire job; they accepted 

that •.. ··And he said no. we were ·not --. 

Q... .. All rigat, :,_ir. 

A -- going tG ·s•t _.;. and .l eamaot use the words. 

Q ·. · I understand. 

Now, air, did. there come a time thereafter when. 

you obtaiued certain do~uments frDm.Brothers and Justice 

and Branch_. Elect~ical Supply Company! 

A Yes,. I did. At that time, I felt it ~perative 

18 that I gat the affidavit stating that we had o~dered ~ese 

19 supplies and that they were not yet available to. us •.. 

20 Q ~Now. Mr. McCarty,· I show you these documents 

21 purporting to be statements by Marjorie Brothers and a 

22 lobert Winsteaci and ask you if you obtained those statements. 

23 A Yes, I did. 
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Q All right,·sir. 

MR. REESE1 If Your Honor please, I would 

move this into evidence. 

THE COURT: Plaintiff's 6. 

·MR.· lEESE a TbaDk you• 

THE COURTs Three ~ges attached. 

58 

MR. REESB1 Actual~y, the first page can be 

ripped off. ~ It is simply for the identity of the exhibit 

numbe~. 

THE COURT1 All right. Two pages, then,. dated: 

-~· .... :· ·: 
,.· 

-:·-· . . :. •. 

.. : ... ~ ·- ·. 

July 7, 1980,, addressed To Whom. it May _Concem from Brothers ·_.~::{/i: 

and Justice, '·Inc. 

All-right. 

BY MR. REESE: 

Q All right, air. 

,··· 
• I ' 

(Doc\UIJ81\t refeued to was 
marked Plaintiff's Exhibit 
No. 6 for Identification 
and received fn evidence) 

Now, sir, did there come a t·~ when you 

returned to the job at Ivy Mount7 

A Yes. 

Q All right. 

And about When was that? 

I 
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18 

19 

A 

Q 

A 

Q 

That was approximately the 8th of June. 

All right, sir. 

Now, on July 9 --

8th of July. I'm sorry, 8th of July. 

All right. 

59. 

On July 9, 1980, did you present units to. Mara , . 

Ernestsons for her inspection and approval!-

A We ·presented units and Mara walked them, yes, 

sir.· 

Q All right. 

And would that ·be the 11 units which are the 

subject matter· of this:. p~tic~a~ suit7 

A 

Q 

A 

Q 

'· 

Eleven units, correct. 

All right, sir. 

Weze you present when Mara walked the units 7 

Yea. 

Give us what transpired during that walk. 

THE COURT: Now, what units are these? 

Mll. llEESE: Most certainly. 

20 'rHE COURT:·. This is not the 197 This 1• another 

21 group that you're talking about now? 

22 THE WITNESS: That is correct, Your Honor.. It 

23 is the following eleven. 
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THE COURT& Eleven out of·the-40; is that· itt 

THE WITNESS: Making 30 in all, Your Honor . •• - -· · · 

BY MR. BEESE: 

Q Would :l.t be these on the board, 21, 22, 23,. ·· 

24, 25, 26, 27, 28, 32, 33, and 38? 

A Correct. 

Q All right, air •. 

Now, when she walked _those units with you, what· 

transpired? 

A She ~s ~ry picky with the units and was 

actually looking for v~ry small items to put on her walk 

sheet. Even though we had our crew ~thus correcting 

things as we went~ she would still write them down on the 

sheet. 

Q All right, sir. 

And did she give you a punchlist7 

17! A Yes, she gave me-- that, in effect, was a 
I 

18 ~ ptmchlist. Uh-huh. 

19 Q Surely. 
I 

20! 
I 

And what occurred after that particular walk? 

A After that walk -- Let me get it straight here 

22, and I'll --
I I 

23: 
I 

Q Now, she's given you a punchlist of things that 
I 

I 

I 

I 

I 
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61. 0 ··~ 

"··~··.: 1 she '.s found to be incorrect in the unit-s 7 

2 A Right. Right. 

3 Q What d·id you all do then'l 

4 A After that, we went through and corrected· the .. -... . · .. : 

5 items. 

6 Q Okay. ~····· .... 

7 Now, with reference to the cove molding, ·were .: .. : ··.· 

8 you able to install that? 

9 A We picked up the cove molding -- it was·' either· 

.·,, 10 dtl the lOth or the 11th -- and we immediately installed it 

11 the same day. 

12 All right, ·sir. - !··.·· ... ;· 

13 And did you then re-present those units on 

14 July 10 to MS. Ernestsons for her approval? 

15 A Yes, we did. ·: 0 • •• ' .~ 

16 Q And, once again dealing with 21 through 28, 

17 plus 32, 33, ·and 38, what did she indicate to you? .... -~ ·.· 

18 A She okayed them. She said they were fine. 

19 Q All right. 
;" .·. 

20 And did you ask her to sign off on them? I'· ••• • 

21 A I asked her to sign off on them and she said 

22 she couldn't; that she had to take them to Mr. ~illon, 

23 Mr. Dillon was the only one who c.ould sign off on them. 
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i I 62. 
: IJ ··--+---~: ,lll-i ___________________________ __,1---1 

11 ~~ Q All right, sir. 

"'•~ : ... 

I I 

And did you hear from Mr. Dillon on that day, 

a: then? 

4 A No, not at all. 

5, I Q Now, I note under the Modification Agreement · · 

6 that units were to ~ presented and then they had until . · ,, ·· · · 

7: the close of work on the Friday to advise you as to 

Si 
I 

9i 

1oi· 
I 

I 
It 

I 

12! 
i 

I 

I 

whether or not those units were to be accepted; is ·that· 

co~ectt 

A Correct. 

Q And if they did not advise you, they were 

deemed to be accepted 7 : 

A Under. the Modification Agreement, they were 

14 ; I accepted and could be paid for the following Friday. . 
15! Q All right, sir. 

16l 
I 

And you didn't hear anything from them, then --

A I did not. , 

lSi Q -- that Friday? 

19! A I did not. 

20, Q All J:ight. 

2~ And what did you assume at that point, then? 

2~ I A I assumed that they were fine; that they ~uld 

2d 
~,. 

be signed off; they would be sending us a copy back; and 
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63. 

1 that. everything was fine; we would be paid the following -. -
2 Friday. 

3 

4 

5 

6 

7 

8 

Q All right, sir. 

Now, did you in fact -- you and your crew·-­

come back on the job then the next Monday and start work 

again? 

A We ware back on the job. 

Q And did there come a time, oh, about the 

9 middle of that week, when you received a letter from 

10 Mr. Dillon% 

11 A About in the middle of the week,· we received· 
. . . 

12 a letter backdated to the 11th, that all of these units 

13 were rejected. 

14 Q All right. · 

15 Now I show you this letter dated July 11, 1980, 

16 but received by you, as you_indicated, in the middle of the 

17 next week, and ask you if that is the letter that you 

18 received signed by Mr. Dillon. 

19 A Yes, it is. 

20 MR. WEIHER1 (Pause) No objection. 

21 MR. BEBSEs tf Your Honor please, move that 

22 into evidence. 

23 THE COURT: All right. Plaintiff's 7; letter, 
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July 11, 1980, Dillon to McCarty. 

Q 

Let's pause while I read it. 

(Pause) 

All right. 

BY MR. BEE.SEa 

(Document referred to waa 
marked Plaintiff's EXhibit 
No. 7 fo~ Identification 
and received in evidence) 

Now, Mr. McCarty, I note in that letter Jt says· .... 

that you and Mara agreed that the units were not ready. 

Is that truer 

A No, that is not true. 

Q Now, sir, did you then.reeeive a l~tter there• 

after from Mr. Dillon authorizing a certain type of cove 

molding7 

A 

Q 

Yes. 

I show you this letter dated July 16, 1980, 

and ask you if you received that letter. 

A Yes, I did. 

MR, REESE: All right, sir. 

If Your Honor please, move that into .evidence. 

THE COURT: Plaintiff's 8; letter, Dillon to 

JohnMark Construction, July 16, 1980. 
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certain of the· units! 

A 

Q 

A 

Q 

Yes, I did. 

And did you yourself walk some of the unitsf 

Some of them, yes, sir. 

All ~ight, sir. 

And base..d upon your own obser\'ationa and basecl 

upon what Mr •. ~dy came back and told you, did you compile 

a list of the ·partially completed units and what had been 

done in those units as well as under the cOi'ltract, the pro-

rating of the amount that you would be due! 

. . A Yea, ·I did. 

Q All right. 

Now1 if I can ·-

BY MR. BEESE: First, if Yow: Honor please, for 

identification purposes, I would like to have this list 

marked, if Your Honor please, for identification purposes 

17 only. 

18 

19 

20 

21 

22 

for I.D. 

(Document referred to was 
marked Plaintiff's Exhibit 
No. 10 .for Identification) 

THE COURT: Now,. what do you say this is; 10 

THE WITNESS: Oh, those are the partially. 

23 completed units. They were not --
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THE COURT: You drew the list7 . ~-

THE WITNESS& Yes. Yes, I do, Your Honor. 

THE WITNESS& I did the list; my handwriting. 

THE COURT: All right. Then it's plaintiff's 

list of uui~s· part~ally done, claim made; and- it' a No. 231. 

MR. KEESEe All right. 

BY Mit. REESE 1 . 

r···.· 
I 

........ 

; . 
Q ·.· Now I show you these lists of partially completec. ::·:.;._· 

units whe1:ein there bad been a list of what work allegedly ·:_._=·:·~·-·. 

had been complete4 along with the dollar amount. ··· , .. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yea. 

Do you recopize these lists7 

Yes, i do. 

All z-ight. 

Who compiled these lists_'l 

I did. 

And who put the dollar figures! 

I dicl. -· . 

And was that based upon a pro-rating of the 

: .•. .<· 

.:.:· ;:::· ... 
~, :.· . 

?--~·: ' 
·· .. 

• .. • ·'' 

21 . I contract? I· ,_ .... 
I ·- .•. 

j-··.-·· 

Tbat was based upon the pro-rating of the . 
; I 

22 I I A 
I . 
I 

I.··'·. . -

I . 

23 [ i contract. I · • 
--~--~~~~-----------------------------------------------------r----1 

I , I. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT& What is the difference between that 

list and this one, No. 107 

THE WITNESS: This is an itemized list, Your 

Honor, of evez:ything that was done in those units and their 

dollar value. ' . . : 

THE COURT: In the same ones as lOt. 

THE WITNESS& ~Of the same units, yes, ~nly it's 

an expansf.oa of that. That's exactly·what waa done, what 

we say was clone, aDd the dollar value of what we s_ay was 

done. 

Mll. lEESE: All 1:ight, sir.··· 
. . 

If Your Honor please, ·if we could take these 

as a whole, it might be a little. easier, l .think. If you 

co~d mark ~t for identification purposes at this time. 

THE COURT: Where did these come from? Are 

these the ones that he just finished talking about! 

Q 

MR. BEESE: That is correct. 

THE COURT: All right. Then !:~'s 11 for I.D •. 

MR. BEESE: Yes, sir. 

BY MR. REESE1 

(Documents·referred to were 
marked Plaintiff's Exhibit 
No. 11 for Identification) 

Now, sir, if I could draw your attention to 

105 
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thes.e for the time being, I note, sir, that we have in 

several instances for the following tmita: B-1 -- Well, 

first, your B-l.and A•l units, where were they located? 

A They we~e on the level just below the floor, 

5 I' the level as you walked in on the ground level from the 

6 ' 

7 I 

8 

9 I 

10 

I 

11 i i 

12 

I 

13 I. 
! 

14 
i i 

15 I 

16 

I 

17 I. 

18 
I I 

li! 

19 

20 
II. 

21 
II: 
I. 

: 
22 

i I 

23 I' 
! : 

front. 

Q All right, air. 

And what building did these so tof 

A these were Building 4355. 

Q All right. 

Now, all these other UDits :we've been talking 

about over here are also 4355 'l 

A Yes. 

Q Is that correct! 

So these were the basement level units; is that 

conect7 · 

A Yes. Yes. 

Q All right, sir. 

Now, I also note in here, in addition to the 

B-1 through 4 and A·S through 10, that we have a unit 31. 

A Yes. 

Q Now, was that also in building 4355! 

A Yes, it was. 

.. ".... .· . 

.. 
I • ... 

: ... ~- . 

,· 

t,·:·.··:. 
i··': .... -. 
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I .'. I .. 
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Q All right. 

ADd I then uote that we have a cii~ferent 

building 02: different buildings at 4345 and 4360 for work 

that had been done in these partieula%' bail dings; is that 

correct! 

A That is correct. 

Q All right. 

I also note tbat you ba~ put a dollar amount 

for eaeh and every oue of these servic~s performed in those 

units, also. 

A That is correct. 
'l t • 

. ' Q Is that cerrectf 
< • 

A Uh-hu.h. 

Q All right, sir.· 

Now, the total of. the _partiallwork indicated on 

these sheets is how much, sir% 

A May I refer% • J 

Q Have you totaled itt 

A Huh7 

' . 
Q Have you totaled 1 t 1 

A Yes, I have. I have a summary sheet •. 

Q All right. What is that total, then, sir% 

A The total is $26,022.99. 

· ... :· .. 

r~ ... .. :. 
! .. 
. ·. ·• 
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•.:;- .... - -

I 

i . 

I :_'--
i ·::··.·. 
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1 ~ 

2 : 

3 

4 

5 I 

6 

7 

8 

9 

1o I 

11 I 

12 

13 

Q 

A 

Q 

All right, sir. 

And that's represented by these units7 

Partially completed, yes. 

All 1:ight. 

81 

Now, the 1mits that.you have noted in there, 

other than·A:.and B units, the building units; all right, 

sir, the work that you ~ve refleeted on those particular 

units, was that work done of· ·you1: own kaowledge1 

A .· ·.~.Yes, sir. 

Q .All right, sir. 

·It's only in the. A and B units that you received 

some reports~. back from Mr.· Purdy; is that correct7 

A .Yea, correct. 

14 I MR. BEESE: All right, sir. 
I I 

15 .Your· Honor, please, for the purposes at this 

16 1, time of the building units, and I believe they've already 
I 

17 admitted in their Interrogatories as to those units, as 

18 I I to the building units themselves, we would ask that the 

19 I 

II 

20 I 
I 

I I 

21 
I 

I I 

I 

22 ; I 
I: 
I 

23 : 

i' 
'I 
; I 

I 

'i 

document be admitted, .. that portion of the document be 

admitted into evidence. 

With reference to the A aud B units Which are 

the basement·units of 4355, we will not move the admission 

at this tilae but we will wait until Mr. Purdy testifies. 

108. 
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THE COURT: I'1D confused. This man did the 

work, he walked the job. Can't he tell me what he did all 

at onee and just say, "I did it and I claim so-much, 

whether they agree w1 th me or not"! 

MR. KEESEe All 1:ight, sir. 

THE COt.JllTa- I have the impression you only 

want to introduce those thincs that your opponents agree to. 

done? 

MR. llEESEs No, Your Honor •. _ 

THE COURTs At this stage. 

Everything on these sheets totals to the 26,0007 

THE WITNESS: Yes, Your Hcmor. 

THE COURT a. And you claim that amount of money! 

THE· WITNESS:_ Yea, Your Honor. 

THE COURT: And you say the work was properly 

THE WITNESS: Yes, Your Honor. 

THE COURT: Then why not wait for your opponent 

now to tear it down! 

MR. REESE: Well, then, I will move it into 

evidence, if. Your Honor please-. 

THE COURT: All right. That • s his detail of his 

testimony, really. Rather than have him say every li~tle 

23 thing, aildgivef· every little dollar figure, it's just a 

109. 

' 
:... .. ::. ·~· 

~. ': . . 
:~ ... ·.- ... ·.: 

.. 
;~: :~.::~· · .. 

-: • ... "1 

~ . ~·: · .. 

~-- ~· ~·~=­
··~ ·~:·~-

1:" . 
p _' : .•.. ;·_ 

.··. 

I 
.. · .. 

;--"< '. 

r 
. ' 

:.·· .. · .. 

1.· 
I· . 
I ··: 

. r - -.-
!-. · .. -

!··: .. i ...... 
r .. 
t 



I 

I 
i 

! 

1 
I 

I 
I 

2 : 

3 J 

4 

5 I 

6 

7 I, 

8 

I' 9 

10 1 

83 

fo~ of testimony. So I will do that. 

MR. REESE: All right. 

MR. MAYS: Your Honor, please note our objection 

to the units which Mr. Purdy walked and not Mr. McCarty 

and the information that was reported to Mr. McCarty from 

another. 

THE COURT: But Purdy worked for the other side 

so it wouldn't.make any difference. -

MB.. MAYS: No, he works for JolmMark. 

THE COURTs He says he did the lQOrk and· be 

'I 1 
11 '· ooked it over and he •• Well, I was given this, tbat Purdy. 

12 was supervisor of I.M. after the Modification. That's for 
'; 

:I 
13 I ADC •. 

14 1 

THE WITNESS: No. 

15 ··THE COURT: Well then you've thrown me. 

16 MR. REESEa He works for us, if Your Honor 

17 please. Mr. Purdy works fo~ us. 

18 THE COURT& Well then we better change it.-
I . 

19 He's a supervisor for •• 

20 MR. REESE: JolmMark. 
I 

21 THE WITNESS 1 JolmMark. 
I 

I 

22 I i THE COURTa -- JM. That didn • t come out. 
I 

i 23 0 I 

I 
Are you saying you did not know the truth of 

I 

I 

1.10. 
I I 
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part of this exhibit t Is that what you.-re reaD..y saying? 

THE WITNESS: Well, t•m saying t~t I asked my 

supervisor to walk 8Dci report to • what JI&S done. 

THE COURT: Did he do that in the ~se of . 

business! .. .. 

· .. ·:THE WITNESS 1 He . did this in .. •• this is iD the 

course -· •·. . 

'tHE COURT: Are these figures his figures or 

yours, as to . the person who put them ou the piece of paper! 

THE WI~SS: I.-.. did, si2:. 

THE Cotnrra · You put them ·all dow? 

· . TBB WITNESS: Yes. 

~ .. THE C~&Ts Where· did you get the papers that 

he reported to7 

THE· ~ESS: _Well, we have a walk list. 

THE COURT: ·From ~s walk .list, thent 
I 

THE WITNESS:· Yes •. · 

·THE COURT: All right. 

DOn':t they came 1D under ·the :shop book rule? . . . . . . 

MR.· BEESE: If Y~ur Honor please --

T~ COURT: The .boss says, "Employee~ work it 

2 up for me," and then the boss .. says,· "Here's the ·gran~ total; 

:a some I note myself, the other I note from employees Who are 

:.: ;· .. ~ ·.• .. 
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11 
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13 I 

14 'I 

15 

16 
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I 

17 i 

19 

8S 

und~r my dir•ction and control who make the records in the 

ordinary cOurse of basiness." 

MR. WEINER: Correct --

MR. BEESE: It may go to the weight of the 

situation, really, more than anything else. 

MR. WEINER:·. But, Your Honor, he is unable to 

provide the sheets that Mr. Purdy supposedly g~ve him. . 

MR. REESEs No, that's· incorrect, if Your Houor· 

please. Mr. Purdy •• 

THE COURr:! ~11, that comes tn cross •. I 

receive it in toto. 

Honor. 

Q 

MR. BEESE a Thank ]DU1 Your Honor. 

MR. WEINER: . Please- note our objection, Your 

THE COURT: Okay. 

BY MR. IEESEa 

(Document pr~viously identifie(. 
as Plaintiff's EXhibit No. 11 
was received in evidence) 

All right, sir. Following this particular 

20 list, did you then also •• did you and Mr. Sauer then make 
I. 

21 I an inventory of your storeroom? 
I 

22 ! 
I 

A ·Yes, we did. 
I 
I 

23 I i 
I: I. 

Now, explain to His Honor what was in that Q 
j. 
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storeroom, in general terms. We '11 get to specif.ics in a 

moment •. 

Oh. the2:e were light~, dining room lights, 

hall lights, ~handaliers, kitchen.lights; locks, all 

different kiuds of locks •. Tbere~.waa lumber for building 

headers. There wa. metal. There was a crosscut saw. 

Q And to whom did all of this material belong! 

A 

Q 

A 

It all belGnged to Jo~rk Cons~ractioil. 

And where was the storerooa located7 

lD building 43SS tD two -- three different 

apartment units which were set aside fo.r our use as storage 

rooms and offices. ,. 

Q 

A 

And .. did these storerooms have locks on them7 

Yes; they had double locks. 

Q All right. 

And ·who had the keys to these locks 1 .· 

A We had the keys. 

Q All right. •ir. 

Now, en July 26, two days after that letter, 

did you and Mr. Sauer go into your storeroom and make an 

invetttoryf 

A Yes, we did. 

Q All right. 

11.3-
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I . 

1 I I show you this document which puxporta to 

2 i 1 be an inventory aad ask you if you can identify that 
I 
I 

3 ! document. : 

4 I 

I ! 

5 ' I 
I 
: I 

6 
j 

i 
I 

7 ! 

8 

9 

10 

11 I 
I 

I 

12 I 

I 
I 

13 

I 

14 : 
I 

15 
I 

16 

17 
i 

18 
I 

I 

19 I 

! 
I 

20 
I 

21 
i 

22 

23 I 

: 
I 

I 

I 

I , 

A Yes,. I. can. ... 
Q Is it in yow: writing, in your band7 

A 

Q All right. 

And the figures that appear on here, appear 

as··an item, a quantity, a unit price, and a total price. 

Did you put: all those. figures down! 

Yes, I did. 

Q 

From what did you obtain the quantity of the 

itemst 

A Quantity, ~. Sauer would count them; I would 

write the number down, and· that • s how we obtained the 

quan~ity. ~ 

Q You all were working hand in glove at that 

point2 ~ ·· 

· A·· · ·Yes. He would count them and I was writing 

them down. 

Q All right. 

With reference to the unit pri~e -· 

H4 
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A Yes. ... 

Q -· how dld you obtain that7 

A I went back as·far as possible to the· suppliers 

and found out how 111\JC.h the suppliers charged us foZ' that 

particular itea. . .. 

Q All.right •. And then you multiplied it to get 

the--

·A Mal~iplie4 it_ by the numbs~ of quantity and .. 

came out with the total price. 

Q And ls thie wluat you ~ound in your storenoma 

on the 26th day of Julyi 

A Yes, .it was. 

(Pause) ·. 

MR. WEINER: Your Honor, I DOte for the record 

that this penciled fow:-page document is undated, unsigned 

by either Mr. McCarty or- Mr. Sauer, the indivi~s who 

allegedly had taken the inveutory, and we obje~t to .. its 

admission into evidence. 

MR. REESEs Your Honor, he bas stated for the 

20 record Who did it. 

21 THE COURT& Overruled. It is received as 

22 Plaintiff's 12 in evidence. 

23 MR. REESEs Thank you, Your Honor. 
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THE COURTc Are these totals just by the page, 

THE WITNESS a Ye•, Your Honor, I believe they· 

5 i THE COURT& No; it's the recapitulation of the 

6 total of the four pages. 

7 : THE WI'rNESSa There should be the total of 

8 $16,000. It should be the ·tcat:al of all of th.-, if that 
I 

9 1 appears oa thaze. 

10 THE COURT: Is this figure be~ore you ·record 

11 tax! 

12 ' THE WI'rNBSS1 Yes, that is the total of all 

13 figures. 

14 THE COURT& It :l.s the total of these subtotals 7 

15 THE WITNESS: Yes, Your Honor. 

16 · THE COUR'rl All right. 

17 · So·yyou're saying you claim, then, $16,021.30 

18 for supplies; is that ltt 

19 i 
I 

20 

21 I~ 

22 ; 

THE WITNESS: Yes, Your· Honor. · 

(Document referred to was 
marked Plaintiff's Exhibit 
No. 12 fo~ Identification 
and received in evidence) 

:.~:: ..... 

t;~:- . 
. ·::· 

·.·.··.=· 
0 •• ~ •• •• 

. '·. ~ 

.::.·· .. 

' ;. 
!" -~· ... . 

l ... . ,:·: •.. ·.· 
l 
' ····· 
~~::~_.~ .. ~~- .. 

t 
! .. 
1 .. · .. 

2a I' I 
l t ~--++111--------------t--

1 

I , ....... .. 
I 

11.6 



90 

-~------~------------------------------------------------------~---1 
1 

2 

3 

4 

5 

6 
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. ' 11 

12 

13 

14 
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16 
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19 

20 

21 

22 

Q 

BY MR. BEESE&· 

All right. 

Now, sir. you have indicated the partial units; 

you.have indicated the supplies, that have been cla~ed. 

Let's tum our attention 1£ we can to these 11 units at 

the bottom. 

Now, these are all in 4355 building nuaber; is 

that correct t . \ 

That's cornet. 

Q All rlsht. . ~ , 

·· .···. Let's start out with No. 21. Now, did you 

issue an luvaice to ADC with reference to that unit! 

A Yes, we did. 

Q I show you this invoic.e dated July 10, 1980, 

and ask you if. you can identify that document. 

A Yes, I can. 

Q All right. 

Is that the invoice that was issued -· 

THE COURT: Are you going to have to go through 

this eleven t~es? 

MR. REESE: That's up to them, if Yow: Honor 

please. 
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1 pac~ of sheets and say, "Do all these," and then if they 
I. 

2: 

3 I. 
I 

4 

5! 

6 

7, 

8 
I 

I 

9: 

10 

11 

'12 ! 

13 

14 I 
! 

15 

16 ! 

. -
want the details, they certainly can cross on it; but this 

is no more than a case in chief. It' a like a suit on a 

debt. · I loaned the debtor $10,000 and then the debtor says, 

But I paid back this and I paid back that. ·· 

. Can you step up, and you're .going to matc.h what 

he says with these pages, aren't you'l. · · 

MR, MAYS c No, Your Honor. This il just 1 really • ~ · 

TBB COURT: It's the same building. 

MR. MAYS a •• to. :aid the Court when our 

witnesses testify that these things. weren't done. 

THE COUllTc But it's for this building. 

MI. MAYS: Yes. 

THE COURTa And·you're not going to give me all 

27 or 30 or Whatever there are pages hera; you're only 

going to use the same eleven, 21, 22, and so on that he 

17 ! uses. 
'I ·. 

18 · HB.. MAYS: Yes. 

19 THE COURTa Well, let's pull them out because 

20: you're only going,to -- in other wrds, I've got a lot of 

21 1 surplus. in here; right'l 

22 MR. MAYS 1 Well, Your Honor, these sh••ts I 
I 
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~~~? 1 . Q All right, sir. mtat do those invoices • 
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13 

14 

15 
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17 

18 

19 

20 

21 

represent2 

A. Those invoices represent the price -- the price 

of the standard contract plus the add-ons plus extras for 

a total price per unit for these units. 

Q All right, air. 

Now, I have attached ·to the invoice the list­

of extras for each one of the units; is that correct% 

A That's .correct. 

Q . All right •.. . = 
0 

~ authorized those extras? 

A.· :: Mr. Dillon. 

.Q All right, sir. 

Now, the total then --

A Excuse me. 

Q Yes, sir7, 

A June Dum\ did sOIDe of them. I'm sorry; I should 

have looked. 

Q Al~ right. Who is Ms. Dtmn7 

A Ms. ~ was a -· well, again, you'd call 

titles; they called her project manager for Ivy MOunt When 

22 we first started Ivy Mount, sir. 

23 Q All right. 

·us. 
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If I could have those again. • • 

A She was in charge of the Ivy Mount. These 

others back here (indicating) are signed by Mr. Dillon. 

Q If I could have those exhibits and show them 

to other counsel •• ·· 

these are the invoices for Units 21, 22, 23, 

24, 25, 26, 27, 28, 32, 33, ·and 381 

A I didn't look through all of them, but if you ·-

say they are all there. 

Q I believe they are • 

While ··he is examining these- invoices, hav~ you 

computed what the total of these invoices is, m far as the 

standard contract and the extras 2 · .. ·. 

A Y~s, sir. 

Q All right. 

Do you have that figure with you? 

A I do not. 

THE COURT: Step down and get it. 

MR. BEESE: Yes, why don't you step down and 

20 get it. 

21 I THE COURT: Do you have it on the table there 

22 I somewhere? 

23 : THE WITNESS: I think I have it in my notes, 

1.20. 
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if ~ may refer to my notes. 
• 

THE COURT: All right. 

THE WITNESSs Yes. · .· 

BY MB.. · REESE: 

Q All right.· What is the total, then, sir7 

·A $29.659.15. 

Q Does t.hat include the. extras 'l ·· 

A. That ·is the invoic.e price which are the standard 

and the. extras. :.- : 

MR. ·BEESE a Very good, sir. ThaDk you. 

If Your Honor please, I would move these into 

evidence. 

THE COURT: This represents what he claims? 

MR. BEESE1 'J.'hat's correct. 

THE COURT: All right. That's a· group of -­

What are we up to? 13, Plaintiff's 13. 

Q 

, . 

BY MR. REESE: 

(Documents referred:.~ta were 
marked Plaintiff's Exhibit 
No. 13 for Identification 
and received in evidence) 

Now, sir, directing your attention to the 

construction agreement --

If I might have the original, if Your Honor 

1.21 
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please. 

Q 

- ' . ~· .. 

I think you may·be looking at it. 

(Diaeussion.off the.record) 

BY MR. lEESE 1 _ · 

Now, sir, directing your attention to the .. 

97 

original construc~lon agreement which bad been placed:tDto 

evidence, and·thls is noted as an attac~e~t to the eontract 

which carries your signatu~e and signature for ADC Fairways, 

It.says the completed and accep~ed unit p~ice 

of $2562.50 -~ was that the. unit price .. that. you all 

contracted fort .. .. ,., • '· ... ~- • .• ., ~J ~ I .... 

A Yes, sir. 

Q All.rlght, sir. ··~ ' . 

And your computations as you bid this particular . 
job, what did you compute per unit as the profit? 

. A Approximately 15 percent • 

Q Fifteen percent of that figure of $2,562.50; 

is that correct? 

A Correc.t. 

Q Now, you were able to complete only 30 units 

at Ivy Mount. r 

A Correct. ; 

Q And there were a total of 171 units? 

···'. :· 
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A That • s right. 

Q All right. 

So profit 1110uld have been computed on that 

particular ratio thent 

A . Yes. 

Q All right.· ~ I 

98 

THE COURTs Where·. does this figure come from 

8 in the agreement! What page'l Do you ~w? 

9 

10 

11 

-12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~ . THE WITNESS a It's not in the agreement,· Your 

Honor. It's·w.hen:we bid the job, we figured in.the profit. 

THE COURTs You mean the-~agreement doesn't give 

a standard unit price'l . . :.• 

, ·. MB.. iEESEa Yes, it does. Your Honor. 

THE WITNESS: ·Yes. I'm so~. 

MR. REESEc. It's identical to this page 

(indicating). ··. 

·THE WITNESSa It's an addendum. 

THE COURT: Is JolmMark one word or tw! 

THE WITNESS& One word, Your Hoaor. 

THE COURTs -It's not-a person's name, then'l 

THE WITNESSt Yes. It's John and Mark who 

22 originally formed the company. 

23 THE COUB.T: Oh, I aee. But they've made it a 

jZJ. 
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1 j single word. 

2 I 

3 I 

4 I 

I 

THE WITNESS: Yes • Your Honor. 

THE COUB.Ta · Now, let me look for this figure. 

Well, under Paymeut Schedule, Completed ancl 
I 

5 1 Accepted Units, that' a ·2562, not 68, 50. 
I 

6 I 
How, Counsel, you have indicated at an earlier 

I 

7 i time that ···well, let me step and mark this exhibit. 

8 
I 
I 

Does the coatract c~rry this 15 percent profit 

9 ~ provision in it aomewha1:e!. · ···· .. I' ., 

. 
10 

11 

12 

I 

i 

I 

I 

I 

·HR. REESBt · Oh, 1\0, I don't •• no, i~ does not • 

It doesn't make _any provision for guarantee, Your Honor. 

THE-COURTa .'That's what your client testified 

13 I he antic.lpated.he would make; is·-that ltf ... . ·! 

14 I 

I 
MR. REESE: That' a right. Under the contraet, 

I 
I 
I 

15 that was his computed·profit of 15 percent. 
I 

16 I 
. THE COURTs Not under the contract, but for this 

I 

17 I work, you mean. 
i 

i 

18 ! MR. REBSEs I understand. That• s correct. 
I 

19 THE COURT a Yeah. All right. I think that' s 
I 

20 I where we got off the track before. 
I 

21 BY MR. REESE: 

22 Q All right, sir. 

23 I Now, a couple of days after you took that 
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inventory, which has peen placed into evidence, did you and 
. 

Mr. Sauer return to the job site% 

A 

Q 

A 

Q 

A· 

Yes, we did. 

.An<l did you go over to your storeroom% 

Yes, we did. 

What Aiel you find at that time 7 ·. 

We found ·-

THE COURT: Walt a minute. ·. 

Before )'G\1 leave. all of that, are yeu going to 

have· him compu~e the amount he claims for lost profit! 

Mit. lEESE: ·Your Bono~,· I e• give you. t~e. 

figure. we·have 'it·computed he~e. •· .. ··.· 

· . . THE COURT& Well, dicl; you compute· lS pereent 

of 2562.50 times 171% ·. ·. 

·. . 

THE WITNESS 1 My c:.ounsel did. · 

THE COUJlT_a. All right. So you did not? 

Well, we'll get to the math later •. I'm just 

18 ,.aiting for the shoe to drop, how ·111Ueh do you claim. 

19 

20 

21 

22 

MR. BEESE; That_ figure ha8 been •upplied -· 

that figure has been supplied to opposing counsel and it 

comes out t. $47,605.47. The math has already ~en •upplied 

to them as ·well as the breakdown as to how that figure was 

.··.·;. 
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MR. MAYS: Yeut:. Honor, let me state an objection 

to this evidence• if that is what it is. 

: .. ··· -.• ..... 

' ... .. ·: ...... · .. :-, 

As the Court knows, evidence regarding profits .->:~·:· :: 

must be clear and convincing, or something close. to that. ;:{)L:· . .--

I don't believe that Mr. MCCarty is in. a. position to know 

what hia prefit wuld; be per UDit unless he can tell us 

what his expenses were. and we •• 

THI COORT• Well, .that~s.what you are going to 

go into ou cnss. You are going to say, "How do you know 

it waa.lS pazeent7~ Bightf 

MR. MAYSa Well, we know that as ef June 16 

when he signed the Modification Agreement, he didn't know 

~at all .hia bills were. He's already tol_d us that. 

I think that just based on his own admission 

so far, the Court can make a ruling that .he d~dn't .know 

what his profit was going to be. 

THE COURTs OVerruled. 

MR. REESEa Okay. Thank you, Youx- Honor. 

BY MR. REESE: 

Q Now, with reference to the inventory, you said 

you went back a couple of days after you took the inventory 

and you went back to your storeroom. 

A Yes. 

1.26 
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What did you find 1 

We found our storeroom. all of our storerooms, 

opened, all the .apartments opened. We found a gentleman, 

Dennis Wolfe, who was an employee by ADC Fairways, using. 

our handtzuck loaded full of supplies going out the door 

with our hand truck and ow: supplies. . 

Q All t-ight, sir. · 

.. ; And did you talk with him, Mr. Wolfe, the. 

employee! . . . .. 
• I 

:A .. · Yes. we ciid •. , · .. 

Mlle HAYS:, Your ~DOr, we object to thi•. This 

was afte~ tae date of his notice of default 8DCi it vu 

after the date that he took his inventory and I objec~ to 

the relevan~y of it. · 

THE COURTa Well, I assume somebody' s going te 

say after aWhile I cla~ so-many dollars for inveutory that 

I bought and they took. 

,. ~ . 

, .MR. MAYS 1 He's already put· in his figure for. _ 

inventory. 

MR. BEESEa They took it all. You see, the· 

22 problem is, Your Honor, that •• 

23 THE COURT a Let 1 s see. Did I get an inventory 
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10 ~ 

11 

figuref 

MR. BEESE: Yes. It's in evidence. It is a 

document, if Your Honor please •. 

THE COURT: $16,ooo·, plus. Yeah, I ctld get 

that figure. 

What' a the purpose of showinc ·:this now :if·~· 

claims evexything that was on hia list7 Why clo 1 have to 

hear that somebody taok them out? 

MR. BEESE: ·You would ba quite right in the 

theory that I am anticipating. : 

THE COURTs Yeah •. Sustained. I doD't want 

12 1 i you to anticipate. I cannot follow the value of th.a .. 

13 . evidenea. · 
I 

14 ; 
! I 

MR. REESE: I understand. I understand. 

15 BY MI. REESE: 

16 Q Did you receive _any additional payment• from 
I' 

11! ADC after June 18, 1980? 

18; A 

I 
19 fire job.-

20 Q 

21 A 

22 Q 

23 

l received $14,780 as partial payment for the 

Other than that, no additional payments'l 

Other than that, nothing. 

All right, sir. 

And the amount that you have been claiming here 

12.8 
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tod~y, the amount that you have specified to the Court 

' 
~th reference to the partial units, with reference to 

the completed units, with reference to the inventory, with 

reference to the pur~base ol:ders which were stipulated in 

at the very beginning of this case, and with reference to 

the fi~e job, all are outstanding bills to ADC; is that 

correct, sirf 

A Yea, sir. 

Q All right. sir. 

And ara you claiming loss of ~rofits by their 

breach of the contractt. 

A Yes, I aa. 

Q Aa indicated. · 

I don't thiDk I have any.further questions at 

this time, Yeur Honor. 

MR. WEINER& Your Honor, at this time, could 

we ask the ... :Court to give us about five minutes? 
. . 

THE COURTs Yeah. Recess, five minutes. 

MR. WIINEB.s . Maybe I should have asked for ten. 

THE COURTs No •. Five is long enough. ·We've 

got to finish the. case. 

(Discussiou off the record) 

(Recess) 
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16 

. (A prospective witness, Marjorie. Brothers, 

was duly sworn and agreed to return the following day) 

. THE COUB.Ta All right. · · 

Now, _do all of the lawyers agree that the 

witnesses now standing up hera can be excused until 

toiDOrrow morning!, 

morning --

You're uot going to reach them any. so~ner •. · 

All ~ight. You are excused Un.til tomorrow 

lOS 

MR. MAYSa No, .Your Honor, I'm uot •• I can't 

say that. We might. need Mr. Sauer . today •.... 

THE COORTa Today! You won • t get to your case 

today. 

MR. MAYSa I don't know when you're going to 

finish. 

MR. REESEa Well, I've indicated that I will 

17 · call two additional witnesses and then Mr. Sturgill, then 

18 : Mr. Sauer, theu Ms. SUIIlllley·, and Mr. Macabee •• 
I 

19 THE COURT: But you say that the present· witness 

20 and two more~will fill the day7 

21 MR. REESE: I think so. 

22 : 
I 

THE COURT: We can rely on that7 

23 : MR. REESEs Yes. They're all my people. 
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THE COURT& Okay. So I would just direct you 

to come back tomorrow morning at 10:00. 

waiting here until 5&30. 

There's no· use 

Okay2 

Somebody must have -- I had a big stack of 

exhibits sequentially numbered. They seem to have 

disappeared; 7, 8, 9, 10, and so on. I was keeping them 

right here. Is it me.or is it perhaps an·attorney7 

Oh, it's me. It's me. 

(Pause) · 

THE COURT1 All J:ight. Does that finish your 

direct? 

MR. llEESE1 Yes, it does, Your Honor •. 

THE COURT: You may have the witness. 

MR. MAYS& Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. MAYS: 

Q Mr. McCarty, in September of 1979, you entered 

into the Heritage ibods North contract; is that correct? 

A That's correct. · 

Q And under that contract, isn • t it true that you 

expected to make little or no profit? 

A On the basic contract, that's true. 

1.31 
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1 Q And the only profit you expected to make, if 

any, was on the extras; is that correct? 

A Correct •. 

4 Q And youoworked under the Heritage Woods contract 

5 
from September up through March of 19802 °o 

0 

°. 

A Yes, hut there was a modification. 

7. Q there was a modification ofotha Heritage Woods 

8 contract! 

9 A Yes, sir. 

10 Qo All right. · 

March 12, you entered into 0 the Ivy Mount 

contract? 

13 '' 
A· 1980, correct. i 

I 

I. 

14 : Q 1980? 

15 A (Affirmative gesture) 

16: Q You were still working in Heritage Woods North 

17 [ I at that time% . 

18 A Finishing up, yes. 

19 Q And JohnMark Construc:.tion, Inc., as a 

20 1 corporation was -- in other words, you were still incurring 

21 debts in reference to Heritage ~ods When you entered into 

221 the Ivy MOunt contract; is that correct? 

23! 
I 
I 

L-

A Yes. Correct. 
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Q . And isn't it a fact .. that JobnMark did not keep 

accurate and up-to-date books and records in reference to 

the two contractst 

A No, not correct. 

Q Do you recall testifying at a deposition in 

our office? 

A Yea, I do. 

Q And lsn' t it a fact that you told us in your 

deposition that JohDMark dicl not. keep up•to•date and .. 

accurate books of ita receipts and disbursements! 

A I clid not enter it daily, and that· was -- I 

~\·i; . 12 thought the question you asked was --.I did not enter daily, 

13 

14 

15 

16 

17 

every day, tlw receipts and disbursements, no. So· I guess, 

therefore, you would say .it was not up to date. 

Q In fact, in June of 1980 when you s'-gned the 

ModificatioD Agreem8nt, you didn't know what all your debts 

ware to suppliers and subcontractors at that t~e; isn't 

18 that true? 

19 A I knew approximately. I did not know as of 

20 that day exac.tly what I owed everyone. 

21 Q Because your books and records were not up to 

22 date and accurate? 

23 A I said .... told you that I did not enter daily. 
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1 · , I am not an accountant. I did not ente% my receipts and 

21 

I 

disbursements daily. uo; so, therefore, I guess you would 

say they were uot up to date. 

· Q Before signing the Ivy Mount contract, did you 

5 I ! make a list of what· your· estimated expenses would be? 

6 A Yes, ·we did. 
I I 

7 Q Per· unit!· · 

8, A Yes,- we did. 

9 Q And what ware youe expenses going · to be per 

•i 
10; unit% 

11 THE COUlt.Ts Now, ~· you· talking· a~ut the 

,'•. 

. . ~··. : 

~t:~.~r~ ;,·! .... . ·.::. ... 
: ..... ·-- .... ;,•; 

.. -... . 

12 contract of September '79 or the o~e in issue of Mareb 1980? ··::·:·.._;· 

13 I 

14 

15 

16 : 
I 

17 
I 

18 I 

Q 

A 

MR.· MAYSe The March contract,. Your Bouor. 

T~ COURT: All right. 

THE WITNESS c I can't recall right now •. 

BY MR. MAYS: 

So you den' t know? 

I can't- recall. 

19 I I •• Q You have· no records or documents to indicate 

what your expenses would be per unit in Ivy Mauntf 

A No. 

Q Mr. Mccarty, in November of 1979, isn't it true 

that JohnMark;~ Construction borrowed $15,000 from Kennedy 

i· 

.. . -. 

. ~t~~:.·· .. :· 
I. 
; : ;fl#• 

;1, ..... ::·: 0 

j:···_:: .. ,··. 

k~-: ... · 
~ .. 
! 
! . .-.·- .· 

l: .· 
~~----------------------~-~ 
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1 ~7 

2 A No, that's correct -· That's incorrect. 

3 ·Q Well, when did you borrow the money from 

4 Kennedy Bauk? 

5 A I borrowed personally, on·my signature, 

6 $15,000 which was deposited in JolmMark' s account. 

7 

8 

9 

Q 

A 

Q 

That was· in Octobel: ef 19797 

Al'o1llld thAt. time, yes. 

Mr. McCarty, isn't it a fact that -- Well, 

10 ·strike that.· . ! 

1~ 

12 

13 

14 

15 

16 

17 

18 

19 

· · When did you purchase the stock· of Jo~rk 

COnstruction, ' Inc. 7 · ,. .. 
A ~ :.. In Apz-11 ~of '79. l · .· 

Q Isn•t it true that on that date, you did not 

have full knowledge of JobDMark·Construction's financial 

condition? 

A I did not have full knowledge of the taxes· owed. 

Mil. REESE: If Your Honor please, I'm afraid I 

don't know the relevance .. of this line of questioning. 

20 ·· · • · THE COURT: Proffer! 

21 MR. MAYS: The relevance is, Your Honor, this 

22 is going to tie luto the profits which JobDMark is claiaing 

23 on this Ivy Mount contract. I'm trying to develop the point 
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and I think I have been successful --

THE COURT a Well, how is anything about a '79 

contract relevant to the profit on a 1980 contract! 

· They're different buildings, different work. 

HI. MAYSa Because, as I've ·developed initially, 

Your Honor, wo%k -· .there was an overlap of wozk •. 

THE COURTs In peint of time. 

MR. MAYSa In point of time. 

- tHI 60URT1 .Okay •. ' . " . 

~ · · , HR. MAYS 1 And the same corporation doing twa 

jobs that were right next to· each other, almGst, la F~lrfax 

County. So that hia·receipts and disbursements, his debts 

that he was incurring in ·Heritage Woods ~· a definite · 

bearing on his ability to make a profit in Ivy Motmt. · . 
MR. BEESE1 Hot as par the contract, if Your 

Honor please. 

THE COURT& No. You can have· a loser on one job 

and a winner on the uext or a break-even. 

I sustain the objection to qQestions that relate 

to September '79, p~fit or loss. 

BY Mll. MAYS: 

Q Well, let me ask you this, Mr. McCarty: ~1d you 

23 j segregate between the new job as to your receipts and 
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disQursements'l 

A No. 

Q You didn't% 

A. 

MR. MAYSe So then it is relevant, Your Honor. 

THE COURT1 Well, how did you break it out to 

know what a profit would be at Ivy Mount! 

THE·· WITNESS: ·A. I said, Your Honor, we · 

calc:.ulatecl the profits· going into the job. We built that 

into the price that we bid the job ·at. 

THE COURTs In March of .. 19807 

THE WITNESS1 · In both contrac.ts, Your Houor. 

THE COURTs Well, I thought you said on the 

14 first one of Septembe~ '79, you had uo proflt.margiu planned 

15 THE WITNESS: Well, it turned out -- It turned 

16 out that way, Your Honor •. 

17 THE COURT: · Well, you planned a profit but had 

18 none; is that it? 

19 

20 

21 

THE WITNESS& Yes, Your Honor. 

THE COURTs Well, _then that becomes relevant. 

What· did you plan as the profit in the 

22 September '79 contrac.t7 

23 THE WITNESS: In the September. '79, we planned 

137. 

.... 
' t 

I 

-. . .. 

~-· .·. : 

. . 

. . . . 
'··.:.· .. · 

~ .. 

i- ··. 



. ·~ 

I I 

I I 

I 

21 

3 

5 I 

6 

71 

8 

9 

11 I 

12 I 

13 

14 

15 I 

16 

17 

18 

19 'i 

113 

about seven•and-a•half percent. 

THE COURTs All · right. 

Go ahead, Counsel. I withdraw my ruling than. 

MR. MAYS1 I forgot where I was. Could you read 

back my last question? 

(Tbe following portion of ~e record was 

read by the Court Reporters .~ 

·~Questions ·. Isn't it t1:U8. that on that. date 

you did not hav• full knowledge of JolmMark 

Construction's fiDaDCial condition?") · 

.. MB.. HAYSI . Yes. I x-emeuiber I was, Your Honor, 

since the J:eportal: H. read it back. 

BY MR. MAYS 1 . 

Q I. was asking you about wh~n you purchased tha 

stock of JohDMark, and I believe you saicl it was April '79. 

The question wast Isn't it true that on that date, you 

did not have full knowledge of JolmMark' s financial c.oncli· 

tion'l 

MB.. REESE 1 . If Your Honor please, by his 

20 testimony; I can see how it might be relevant, the profit 

21 1 that was computed on Heritage Woods and Ivy Mount, but for 

22 i I the life of me I can't see how going back to April of_. 
! ; 

23 I 1979 when no contracts were in being when he purchased 

l . r : ..... 
I. .. 
t •·:·· •• 
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I don't see bow it could help.me decide this·. .. 
case as to what the profit was on a March contract. 

MR. MAYS: Well, proffer, Your Hoaor ·-

THE COURT: By further questions, you convinced 

me to change a- ruling earlier, but it will take further 

questions to convince me on this one. 

MR. MAYS& Yes, Yow: Honor. 

BY MR. MAYS 1 

Q Mr. McCarty, in September of '79• isn't it true 

that you did not have full knowledge, of all the assets and 

liabilities of JobnMarkf 

A No. That is not correct. 

Q What was the net 11110rth of JohDMark in September 

of '797 

THE COURT& No. Again, that's getting away 

from profit on. a given.contract •. Ford may be runntng 

behind, but if they make $10 on a given, selling a. given 

18 car, then that's the profit. on... that. contract. See? 

19 So I don't want to get dlg~essed toto the net 

20 worth. 

21 MR. MAYSa But Your Honor ·-

22 MR. REESE: The question is \Ulfair, if. Your 

23 Honor please. That's like asking --
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BY MR. MAYS1 . 

.Q In reference to the Ivy Mount contract, 

Mr. McCarty, 

documents to 

I believe you testified that you hav~~no 

indicate What e~nses you est~ted_you would 

incur per unit. • 

A I do not· have the document •.. We did ·it, but I 
. . . ' 

don' t have the documents. . . They were scrat~hed -- the 

documents Which have been misplaced or destroyed. 

Q Did you re~h the March 12 I,Jy. Mount contract 

before you signed itf : :~ :: ... : ... 

A :.·~Yes. ; 

Q Did you sign it voluntarllyt 

A Yes. .. .. 

Q ·Now, it's true, isn't it, Mr. McCarty, that 

white cove molding is nowhere mentioned in the scope of 

work in the Ivy Motmt contract~ 

MR. iEESE1 If Your Honor please, that scope 

of work -- Are we talking about the construction agreement 

or the scope? . ·~ 

THE COUB.T1 He just wants to know·:.ts it 

mentioned in the Ivy Mount agreement. 

MR. MAYS: It's part of the construction ~gree-

23 : ment. 
!. I 
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THE COURT& Do you know,- sir7 
. 

THE WITNESS: Yes, Your Honor. 

THE COURT& Is the color mentioned in the --

THE WITNESS& In the basic c.ontrac.t, Your Honor2 

THE COURT& lD Exhibit P•l7 

THE WITNESS 1 . No. No. It was approved by ~the 

project manager at-the time. .. . . . 

. ~ · THE COURT: All right. 

. MR. MAYS 1 Your Honor, . may I refer to the 

construction agzeement that's been admitted into evidence? 

THE COURT& Yeah. : 

Here's the page that says "almo\ld," if that's 

what · you want. 

·. BY MR. MAYS 1 · 

Q Mr. McCarty, I refer you to the construction 

agreement Which bas. been admitted as Plaintiff~& EXhibit 

No. 1. Is that the Ivy Mount contract! 

A Yes, it is. 

Q Does it not have a scope of work. attached to 

the.eontractt 

A .. ·Yes, it does. 

THE COURTs Now, Schedule B is not what you've 

handed me. 
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I 
I .. 
! 
I . ~ . ' 
1.• 

-;----~----------~~~~~~--~~------~~--~--~~~~----~~! . 
MR. MAYSa No. I'm not asking about Schedule B, w:=t~'·· 1 i 

I 

2 
I I 

I 

3 I ! 

4' 

I 

s: 

6 
I 

I 

71 

8 
I 

! 
9i 

10 

11 . 

. ·~ .. 12 i 

13 

14 I 

15 

16 I 

17 

I 

18 I 

19 

20 

21 

22 

23 

\1 
I 

• I 

Your Honor. 

THE COURT& That was Plaintiff's 2-A for 

Identification, ·because that --··It's labeled Scope of Work 

and it, too, has a description of colo~. ~ 

MR. MAYSa Right. This Schedule· B was attached 

to the Modification, Your Honor, and I '• asking him about 

the original •- . .. ' 

THE COURT: Ob, I see. · 

,. ·I MR. MAYS: -- March 12 contract. 

BY MR. MAYS: . · : . 

Q White is not mentioned in there, is it, 

Mr. McCarty! 

A I don't believe so. 

Q You don't see it in there, do you'l 

A I don•t see it in here. I don't know.· .I do not 

see it in here, no. 

Q All right. 

Now, in reference to the cove molding which you 

have testified to earlier, you knew that in April of 1980 

the developer wanted almond cove molding; isn't that true? 

A April. No. 

Q It is not true? 

1.42. 
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A No. . -
Q Didn't. you tell us ... in your deposition that you 

knew m April that the developer wanted almond cove molding7 
. 

A I c:lou't.believe so, no.· 

THE COURT: Counsel, it's moot if the agreement 

calls for almond, md I called yow: attention to the page, 

construction agreement. . . .. 

MR. MAYS: Your Honor, he just testified •• 

THE COURT: Part of What's stapled to it, 

Attachmeut 4 •. It says-- that's April 1, 1980,·provides 

the original agreement, the appliance color will b~ almond. 

So ·-

MR. BEESE: He's· talking about cove molding, 

not appliances, Your Honor. 

THE COURT: Oh, wait a minute. 

MR. MAYSt I'm referring to cove molding at this 

17 point, Your Honor. 

18 

19 

20 

MR. REESE: I think the problem is that the 

.agreement doesn't address cove .molding. 

. THE COURT: Then do you both agree it's not in 

21 this multipage deeument% . 

22 MR. HAYSI I haven't found it. 

23 MR. REESE: I haven't found it, either, sitting 

143. 
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Q 

THE COURT a All right. Continue yow:· questions. 

BY MR, MAYS 1 

Mr. ·McCarty, you knew in April of 1980 that:! 

the developer's choice was almond for the cove molding, 

didn't yout · "· · · 

A· I don't believe so, no. 

Q 

A 

a moment. · 

Didn't you tell us ·that in your deposition? 

I don't believe so, na. 

MR. MAYS: If Your Honor would indulge me for· 

THE COURT: Yes. ~ . I 

Mil.· MAYS: I'm referring to P~ge 116. 

THE COUirra ~ -- one six --

MR. MAYS: 116, Your Honor. 

THE COURT: All right. 

MR. MAYS: In Mr. McCarty's deposition. 

MR. REESE: Okay.· . 

THE COURT: All right. ·. 

MR. MAYS: Well, it actually starts on Page 115. 

at the. bottom of the page. 

BY·MR.• MAYS1 · 

Q I asked you: "Mr. McCarty, you mentioned a 

1.44· 
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prob~em of cove molding and kitchen lights." Exactly. 

And then on Page 116; about in the middle of 

the page, you told usa "Then we were told that Mr. Daly 

bad seen it: and didn't like it. He liked the beige. Then 

and only thea did wa know that the· beige is what he wanted." 

And I asked you1 · "Do you recal~ the month that 

happened.7" ... . . .... •. .I 

And at ·-the ba_ttom of the page, ·you said& "To­

the best of Tll1 recollection, we: started, I think, in March. 

This· would be in April. To the best of my recollection, it 

1f0uld be in April." ... . :. "· : 

. . . . :· .. ·Didn't you testify to that tD your deposition% 

A If .it's 1a the •• yes.· . . . : 

Q So you knew in April that almond was what the 

developer wanted; isn't that true% 

16 A I said to the_best of my recollection it adght 

17 be in April. I believe it states that in my deposition. 

18 

19 

20 

21 

22 

23 

Q And you concede, don't you, that almond was the 

designated coler in the MOdification Agreement Which came 

along tD June of 19807 

A Yes.· · 

Q How, in·reference to the kitchen.lights, isn't 

it tzue that you called a supplier to make sure that the 

145. 
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kitehen light requested was available before you signed the 

MOdification Agreement% 

one. 

A No. He bad not ·- Mr. Daly had not picked out 

In fact, to my reeollec.tion, he picked out the model 

number out of a book after -· at th6 same time. or just 

6 
! I after we signed the Modification Agreement. We had to take 
I 

7' 

9. 

10 

11 : 
i 
I 

12 : 

13 

the progress books- and Starlight, the catalogs, to him and 

let him look through and·.pick.one.tbat he liked. And he, 

at that time picked a model number and only at that t~ 

did we know what he wanted. • •• ! :· -- . 0 

Q. : Did you eve~ request. or dld you ever make 

application to ADC Fairways Corporation for a writfng 

· prior to July 16, 1980, to confim what materials were. 

1 required? 
14 ' 

15 

16 

17 
I 

18 

19 I 

20 

21 

22 > 

A Did I ask for it in writing? 

Q Yes •. 

A we had a p~oject manager with us at the~time 

who was to make day-to-day decisions for us that had to be 

made all the time. 

THE COURTs Just answer yes or no. 

THE WITNESS: Oh, I'm sorry. 

THE COURT: Did you ask them to put it in 

23 writing? 
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THE WITNESS: No, Your Honor. 
. -

BY MR. MAYS: 

Q And isn't: it I:J:Ue that you never made a request-

in writing for.an e~teusion of. time to complete units% 

A No, w never eli d. 

Q The first g~up of Ivy Mount uui'ts was due 

April 18; ia11't that t=e, *• McCarty! 

I. .A .. · . I. do· not recall 'the date •. If you have it there, 

you can %efresh·rq meDIOJ:Y• 

Q I ebow you what is labeled Construction Assign-

ment Gro,sp and ask if you can identify ~hat •. 
. . . .... . . 

A· · Yes, sir. .. .. ·'· 

MR.. WEINERa Would Your Honor like me to move 

this? (Indicatinc) 

THE COURT& That' a all right. 

BY MR. MAYS1 ·. 

Q And was that not the construction schedule that 

was provided to you by ADC Fairways Corporation? 

A Yes, it was. 

Q And under that schedule, the first group of 

Ivy Mount was due April 18?. . : 

A. Accorcf:ing to this schedule, yes. 

Q And your own invoices show that you did not 
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present those, that first group, until· April 25. 

A That is co~rect. 

Q So you were a ·week late with the first group 

4 . of units and you remained at least a week lata ·on delivering 

5 units until you walked off the job.· Isu't that true? 

6 : A CGrrect. 
I 

7 q Betweea March 12, 1980, and June 18, 1980, 
I 

8 ! ADC Fairways paid· you approx~tely $liO,OOO; is that 

correet? 

A:· I dou' t know the exact figure, but if you have 

11 them--

Q I refer you to the diagram on the board. 

13 MR.· BEESE: If You Honor ple~e• that diagr811l 

14 1 
1 is not in evidence. 

15 THE COORTa But he c.an still ask questions from 

16 1 it as a way to give dates and figures. 
i 

. 

17 

18 I 

19 

2Q I 

21 . 

22.!; 
I 

BY MR. MAYS1 

Q For example ·-

MR. BEESE: If he has the invoices and the 

checks • I would think that would be the proper way to do ·it. 

THE COURT: I 'tet you phrase your questious and 

I'm·:going to let him phrase his. 
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23 MR. BEESE: All right. 
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BY MR •. MAYS: 
. -· . 

this chart indicates that JobnMark received a 

payment March 24, 1980, for $37,272.15. 

THE WITNESS& Your Honor, may I refer to my 

book? 

THE COURT1 I think the questi~n is d14 you 

get that. 

MR. MAYS1 Yes, that is the qUestion. 

THE COURT:. And now. I am asked may he :refer to 

his . book, aud that answer is yes. 

Do you have a calculator with you, Mr. McCarty7 

THE .WITNESS& No, I don't, Yo~ Honor. 

. MR. WEINEB.: I have one with a tape,. Your Honor. 

THE COURTc Mr. McCarty, the question is going 

to be -- How 111.1ch was he paid in total?~ Is that right'l 

~ . . ... MR. MAYS 1 Well •• 

THE COURTa · Well, what are you ultimately aettin 

at? 

MR. MAYS: Ultimately, .yes. 

THE COURT: All -right. Then you•re. talking 

about under the March 12 agreement as modifie_d. 

MR. MA.YSa Well, .Your Honor, I'm also off~ring-. 

this to show a schedule of payments as well. 

149. 
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1 I doll~r damages because of that, so I'm not going to have 

2 to decide an issue on that. 

3 MR~ MAYS: All right. All right. 

4 I'll leave this for aWhile. 

5 I 
THE COURT: So we will leave that out, yes. 

6 BY MR. MAYS: 

7 Q Mr. McCarty, in reference to the June 18 

8 ; Modification Agreement, isn't it true that when ADC paid tbe 

9 monies into Real Title, that that brought us up to da~e with 

10 you, based on your own records as of that date% 

11 A Based on my own records as ~f that date, yes. 

~,., 
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-~----1t"-------------1--1 
So, the only money you are claiming today . 

2 would be for work perf~rmed subsequent to the modification 

3 agreement? 

4 THE COURT: Well, as counsel indicated, that 

5 -
through the bookkeeping applications of money, there was 

6 a claim of-- I forget now, a cou~le.thousand dollars 

7 back into the first contract. 

8 
~m. MAYS: Wel~, now 

9. MR. P~:ESE: Your Honor has struck that. 

10" THE COURT: That•s· right. I di~, because it 

11 wasn't shown. : 

c.) 
"' .... _ ..... 

12 MR. REESE: So, the answer to. that has already 

13 been made. 

14 ~~ •. MAYS: Well, I think the point is that we 

15 were up to date. 

16 THE COURT: He just said that. Yeah. 

17 MR. MAYS: He said that, all right. 

18 THE COURT: All right. 

19 

20 And you have admitted in direct examination 

21 that St. Claire Appliances was owed more than a thousand 

22 and they were omitted from schedule C. 

23 
A. Yes. 
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2! owed more than $1,000 and they were omitted from schedule 
I 

3 

5 

6j 

7 

9' 

.10 ~ 

11 ' 

12 I 

13 : 

14 
I 

I' I 

15 

16 

18 

19 

20 

21 I I 

22 I i 

c. 

A. Yes. 

Do you reca:l the amount owing to Laurel 

Building Supply as of that date? 

A. As of the lOth of May? 

0. Yes, sir. 

THE WITNESS: May I refer to my book, Your 

Honor? 

THE COURT: Ye~, si~, if you need to refer to 

your own records •. 

THE WITNESS: According to· my records, at that 

time they were owed $6,836.70. 

BY MR. MAYS: 

0. And you admitted that you owed General Electric 

more than $1,000? 

A. Yes. 

And do your records indicate how much you owed 

General Electric as of May 10, 1980? 
. .. 

A. Yes. As of May lOth, $3,265.48. 

0. How much did you owe St. Claire Appliances as of 

231:. that date? 
I' I 
1. 

'i 
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, .. ~ -----++---------....... ------------------------ll---
.. ~ .. -··.;"' 1 
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.r.·· 
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3 

THE COURT: No~, the· $800 check outstandingJ 

THE WITNES·s: Correct. 

THE COURT: Was that the same amount you owed 

them? 

THE WITNESS: The same amount we owed? 

THE COURT: Was the check for the amourit of 

your bil~, or was it different? 

THE WITNESS: It was the amount of .the bil~,· 

Your Honor. 

THE COURT: Okay. 

BY MR. MAYS: 

. 0. The check -- you •·re testifying you ·had a check 

outstanding to St. Claire? 

A. Corz:ect. 

0. And that check ·bounce~, didn't it?· 

A. Ye~, it did. 

0. Do you have that cancelled check with you? 

A. Pardon? 

0. Oh, not cancelled; do you have a copy of that 

check? The check that bounced? 
1 

A. No. -It has not been paid for and St. Claire 

still has it, I believe. · 

0. Do you have any record or document to indicate 

153 

,. 

15:;·[.;. 

;.;· .... 4 -

f' ••• 

~ ... 

!. 

;·. 
I 

I 
!.· 

. :. -: ~ : 

I 

L 

I· .. 
i 
!· ! .. 

r··-···· .. ·· 



;:.' 1 

2 

3 

4 

5 

6. 

8 

9~ 

.10 

11. 

12 

13 I' 

14 : 
I 

I 

15: 

16 I 

17 

18 

19 

20 

21, 

22 
! 

23 I 

J: 

133 

the. amount of that check? A bank statement? 

THE WITNESS: I have my bank statement with me, 

Your Hone~, if you want me to take the time to look it 
.. 

up. 

THE COURT: If counsel wishes. 

MR. MAYS: Yes, we want to know tha~, Your Honor. 

THE WITNESS: Let me find out what date it is 

and I'll go to my cancelled checks. 

(Pause.) 

I have it entered in my book as April 18. 

BY MR. MAYS: 

As the date of the check? 

As the date of the check. Would you like me to 

~ When were you notified that the check did not 

clear or was --

A. I don't recall.· 

~ Do you ·have any records or documents to refresh 

your recollection? 

A. You may ask Mr. -- someone from St. Claire 

Appliances. I think they called and notified us that it 

bounced and I don't recall the date. Maybe you can get 

that from them. 

~ Wel~, you owed Carroll McAbee more than a thousand 

··-···· ., ..... _ .... ···- ··: ....................... ····· .... . . . 
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5 

and you testified that you did not receive his bill . 

until May 23rd. 

A. Oh, I don't kriow that I owed him more than a 

thousand. I don't think ·r testified that I did. 

~ Well, do you know how much you "did owe him? 

A. I didn't owe him anything until he submitted a 
" 

bill, and then I owed him $~, 100 and some dollar~, .. 

according to the bill. 

~ And what· was the date of :that bill? 

A. 23 May 1980. 

~ . No~, when did Mr. McAbee begin working for you 

as a subcontractor? · 

A. He worked for us in 1978 when we were on another 

project, and ~hrough this project. 

Wel~, when did you receive a bill prior to 

this bill? 

A. I don't know. I would have to look in his fil~, 

which I don't have complete files on. 

MR. REESE: How come? 

THE WITNESS: I don't have a complete file 

because while they were copying the~, they never returned 

it, Mr. McAbee's files to me. 
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BY MR. MAYS: 

Q. So, you are not able to say what you owed 

Mr. McAbee as of May 19, 1980? 

A. If you will let me look at his file or return 

my file~, I shall probably be able to tell you. 

It's material to this case. Would you please 

look at your records? 

(Pause.) 

(Discussion off the recoid.} 

BY MR. MAYS: 

S~, Mr. McCarty, if au~ records show that your 
-

painter owed his ·supplier over $~, 000 as of May lOth, 

you wouldn't have any knowledge of that; is that what 

you are saying? 

A. I'm sorry. I didn't hear you. 

I'm saying if our records indicate that 

Mr. McAbee owed his supplier more than $1,000 to 

McCormick PaintStore as of May 10, 198~, you don't know 

about that? 

A. That's none of my responsibility • 
.. 

0. Mr. l':icCarty, directing your attention to on or 

about May 2nd, 198~, did you receive a notice from ADC 

Fairways that as of that.date, Tom Daly was the only 
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~· 1 
individual who could accept units? 

2 A Yes, .sir. 

3 
~ You do recall receiying that notice? 

4 A Yes, sir. 

5 

6 left the job; isn't that true? · 

7 
A. There was no other notice. 

8 
There was no other notice·. 

9 
So, what Mara Erne'stsons had.to say about the 

10 . :· 

units still didn't matte~, did it? 
1~·- .. 

A. ; I qave·no idea. 

12 
Q. Mr. McCarty, I'd like to show you a letter 

13 
dated May 2n~, 1980, and ask you if you can identify that. 

14 
A. (Pause.) : Ye~, sir. 

15 
tihat is it? 

16 
A. It is a letter to Mr. Daly from Mr. Sauer. 

17 
THE. COURT: From who? 

18 
THE WITNESS: From Mr. Sauer, John c. Sauer. 

19 
My partner. 

20 
THE COURT: Who is he? 

21 
THE WITNESS: My partner in . J()hnMark .• Vice 

22 
President of ~o~~~~~ 

23 
THE COURT: He's Vice President. 

7 
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BY MR. MAYS: 

Q. And is that a writing which acknowledges that I. 

Mr. Daly is the only person who can accept units from 

May 2nd, 1980 on? 
' i . 

A. Ye~, ·sir. . I 

Do you ·recall when you first saw the letter? 

Was it shortly after· May _2nd? 

I• ....... 
A. Shortly after that, yes. 

I " ' 

~ ... . . ;• ·. · .. 
i MR. MAYS: Your Hono~, .I'd like this marked 
I • •• 

and I would offer it as Defendants' Exhibit whatever. :-:·:~. ~· 

number we are on. Number One. 

THE COURT: It would be the first. I :_;. ·. 
MR. MAYS: .Nurriber One •. 

MR. REESE: No objection. 

THE COURT: Receive~, Defendants' One. 
~. . 

(The document, Letter dated · . ·. . 

5/2/8p, was marked as 

Defendants' Exhibit No. 1 for 

identification and was 
r· 

received into evidence.) 
·.·· .... 

THE COURT: A ·letter with an attachment, 

May 2, 1980; Sauer to Daly. 

158 
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'BY MR. MAYS: 

Mr. McCarty, did yq~, at any tim~, make any 

effort to revoke or repudiate this letter? The letter 

I just showed you. 

A. No. 

Did there come a time during the contract 

period· when ;Jo~~;.'J(: Construction borrowed approximately 

. . 
Wel~., let me ask you this. Die J.oP.:~~+~~~ ~ 

' 
J Construction borrow monies from any bank durinq this 

1 co~tx:act· period~. 

,. 
-- A. Duri:r;tq 

3 ~ Either contract. 

MR. REESE: If Your Honor please, I'm not quite 

5 sure I know the relevance behind that question. We are 

6 dealing with a contract case here. The fact is that my 

7 -
client, because these people didn't pay hin_l , . had to qo 

. 8 out and borrow money • 

.9 THE COURT: What do you wish to sho~, Mr. Mays? 
.. 

20 MR. MAYS: Again, this relates to the company's 

ll financial condition, Your Hone~, and its ability to make 

22 a profit. Through discovery, we learned of numerous loans, 

23 not only that Mr. l·1cCarty made persol}ally, but • J~f,!!l~;-!c· ·. 
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and why loans were made, in that sense. You may inqu~re 

and present evidence on -- it would help me believe your 

theory that they .would not have made a profit and therefore 

have no damage, .in that category •. 

Go ahead. 

BY MR. MAYS: 

0. Mr. McCarty, isn' t it true that J..of.ln.~k.·_ ~ 

Construction, Inc. borrowed approximat~ly $3~,000 from 

the Bank of Bra~dywine on or about May 15th, 1980? 

THE COURT: All right. What is the question? 

.MR. MAYS: The question i~, is that a true 

statement? 

THE COURT: 0~, ok·ay'!· 

THE.WITNESS: May I explai~, Your Honor? 

THE COURT: Yeah, but just yes or no. 

THE WITNESS: 0~, fine. 

THE COURT: Did Jobn!ia.~~ ... borrow so much money 

from this bank? 

THE WITNESS: No. 

THE COURT: Did you borrow it and put it in? 

THE WITNESS: No, .Your Honor. 

THE COURT: All right. Next question. 
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1 BY MR. 'MAYS: 

2 :John~1ark. did borrow monies ~~om the. Bank of 

3 Brandywine? 

4 A. Ye~, .. sir. 

5 And explain well, how much? 

6 .THE COURT: After June 1St~, 1980. 

· MR.· REESE: . Listen. to the Judge. After June 18th. 

8 MR. WEINER: Wel~, .Your Honor -~ 

9 THE WITNESS: Uh-huJ;i, .. Y~~' .I understood. 

10 THE COURT: All right •. Go ahead. 

; 11 THE WITNESS: · And I believe,· to the best .of my 

12 knowledge, Your Ho~or, .it's around $10,000.00. 

13 THE COURT: All right. Next· question. 

14 BY MR. MAYS: 

15 JohnMark had borrowed· monies from the Bank of 

16 Brandywine prior to Jurie 18, 1980; isn't that true?. 

17 A. Yes. 

18 g. And wel~, do you recall the date of the loan? 

19 A. Not offhand, no. 
-

20 g. Wel~, it was in 19 8 9 , . wa sn ' t it? 

21 A. I would have to refer to my records. 

22 g. All right. Didn't JohnMark~ · refinance or attempt 

~ . ' 
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I'm referring to the Bank of Brandy~ine situation. 

I 

A Correct. 
: 

I 

I 

0. And the total amount got up to somewhere 
.. .. 

aro~tnd $3~, $37" 000· . . I . I isn't that true? 

A. Correct. 
-

Q. And during the contract period, .-Jcshn~1ark · 

I 

Construction paid the Bank·of Brandywin~, made loan 

repayments out of its general fund; isn't that true? 

A. The Bank ·of _Brandywine? · 

Q. Yes. 

A ~To repayments were made that I ··can recall --
0. None at all? 

/ 

A. -- on the Bank of Brandywine· loan. 
.. 

Q. All right. No~, let· me ask you thi~, 
. 

Mr. McCarty. You ·yqurself· lent money to J"oh;o.Mar~--· 

,construction, 
I • 

Inc. during the contract period?. 

A Correct. 
-

Q. And during the Ivy Mount contract period, you 
-

made repayments to yourself; isn't that true? 

A Correct. 
. 

I 

I 
Q. And instead of paying yourself directly, you 

.. 

rade payments to·some of your other companies; isn't that 

a fact? 
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.~-· ·-----++---------------------------------+--
~: . .. 

... 
I • . 1 A. (No response. ) 

2 Like Spectra System~, doesn't that ring a bell? 

3 A. Correct. 
:.·· ... 

4 ~ And repayments to yourself into your other r.. .. 
; .. _..;, :. 

5 companies would have been somewhere in the neighborhood 
I •. 

I 

j· 

-
6 of about $2~,000; isn't that true?. 

. .. 
7 MR. REESE: If Your Honor pleas~, I must be (.·.-.. ~ .... _::.. 

8 totally blind at this point. I just don't see the relevance ' .. · .. · .. 

9 ·of th1s i{~ :,~:t:;:·. 
.···.· 

10 THE COURT: He wants to show that the company 
' 

11 was so"broke they never would have made a profit. ~-- ·. ~ . 

::..:,< 
.:.:...: .. · 12 MR. REESE: But, you don't show that in that 

13 particular manner. That would be irrelevant 

14 THE COURT: Well, it's one of many indicia. 

15 

16 

MR. REESE: Well, if Your Honor please, I think 

that would be irrelevant to show if the company was so ..... ·.· 

j·:. ·.';·.·. 

! .. 
17 broke it wouldn't have made a profit. The question is, 

18 

. 19 

as far as I can determin~, was the contract structured 

in such a fashion as to bring ·a profit. I. . .: 
. . 

20 THE COURT: That's the ultimate question. 
I·., .. 

21 That's true. But you have to prove it by whatever field 

22 is available. Overruled. 

/~· : 23 
\ 0 • 
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BY MR. MAYS: 

Mr. McCarty, isn't it a fact that repayments 

to yourself and to your other companies during the Ivy 

Mount contract would have been. somewhere in the 

neighborhood of $2~,000? 

A. I don't have thc·se figures with me. 

0.. Does that sound like an accurate estimate? 

A. I can't tell without the figures. 

0. tlell, you ·recall testifying· about this at your 

depositio~, don't you? 

A. Ye~, I do. 

0. And you don't deny that substantial payme.nts 

were taken from the ADC Fairways monies and paid back 

to- yourself and your other companies? 

A. Correct. 

You dcn't deny that? 

A. No. 

~ Anc this was done frequently when you had bills 

outstanding to suppl~ers and subcontractors? 

A. Yes. 

~x. McCarty, from monies ·JobpM~r~· received 

from ADC Fairways on the Ivy Mount -- Heritage Woods and 

Ivy Mount contracts, did :JohnMa~~ withhold money for 

f: ::_,··:~' 
i ~·· -

:_~ _,·· 

: .:· 
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withholding taxes? Income taxes? 

A. Yes. 

0. But ·Joh:IiMa·r-R:~·:· never paid any _taxing authority 

any _money? 

A. Ye~, _we did. 

0. When did you ·make those payments? 

A. I'd have to refer to my records. 

0. Didn't you. tell us in· yqur deposition that 

John Mark paid no taxes for 1 7~, .. '7~, and .. '80 .of any 

kind? 

A. . I. don't reca'll tha~, .but· if ·I di~, I was wrong, 

because I did pay some.· 

0. Well, co·J.ld' you tell me how much yqu paid and 

when? Beca~se our informatjon is you paid no taxes. 

A.' I would have to· go. to my records. 

0. Well, _would you please? 

An~, Your Bono~, .there is a provision in the 

contract about paying taxes. s~, .it is relevant. 

A You are talking about what pericd? . 

THE COURT: You want to. show he didn't pay 

taxes and he says he di~; is that right? 

MR. ~.AYS: I-'m ask i".ng him when he paid 

THE COURT: S~, if he di~, it doesn't go anywhere. 
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I 

1 
I ' 
I ' 

Bu~, all right. Look ·at the records. 
! . 

2 MR. WEINER: Your Hono~ 1 paragraph 20 of the 

3 -
agreement -- construction aqreemen~, relates to the 

4 taxes that Mr. Mays is referring to. 

5 THE WITNESS: My records indicate that on 
•.: 
:;-.;· 

6 .. 
April the 14th, 1980, I paid IRS $? 1 000. .. 

L?. 

7 
BY f\1R. MAYS: 

I : 

I ,g 
Do you have the cancelled check or a copy of 

9 the check? 
: I ~0 i A." Yes. 

[1 Could we see it? 
i 12 A. Yes, sir. 

~3 THE COURT: Do you expect to have a series of 

~4 these question~, Mr. Mays? 

15 MR. MAYS: Not too many, Your Honor. 

'16 THE COURT: Let me suggest that you just 

17 
present them informally to the witness so he can look 

18 
up those answer~, and we'll take about a ten to fifteen-

19 
minute recess. 

20 
MR. MAYS: Yes, Your Honor. 

21 
(Discussion off the record.) 

22 
(Brief recess.) 

23 
MR. REESE: Your Honor, I think we are at a 

17 

166 
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1 

2 

point of inquiry as to the payments made to the Internal . .. 

Revenue, and my client was asked to retrieve checks 

L. -· 
r 

~: ... ·,_< ... .. 

3 representing payments. 
·~ ... · -

4 THE COURT: Yeah. For $?~000.00. 
,. - --_. 
: .... -· :. -
... . . - ~· 

5 BY MR. MAYS: 
...... ,.:. . 

6 Mr. McCarty,_ am I· correct, the~, that you say 

7 that you ·paid $?,000 to the-·IRS? 

8 A. Yes. I ... 

9 Q. And for what purpose? ~:-,>_:"> 

10 
A. For withholding. taxes. 

11 
Q. All right. · It • s tru~, .isn't ··i~, that that is 

12 the only payment· you ·made to the IRS during the contract 

13 period, for either contract? · :'. ·~ .. 
:···· 

14 A. I made anc:;.ther paymen~, sent another check in 

15 for another $5,000 which bounced because we were not paid. 

16 -MR. MAYS: Object to the last statem~n~, Your : ~--: =---. .... 

17 Honor. :~.:. .. ·· .. - .... · 
i . 

I 

18 THE CQ:jRT: Your question developed i~, _though·. 
I • 

f· > 
I . 

19 All right. 
i· .. ····_ .... . . ..... ·· 
! .. ' · .. ~. :_ 

20 

21 

MR. REESE: If Your Honor please, for the recor~, 

since the recess was ·for my client to obtain these 

! . 
1- .,· r . . . . 

22 
evidences, I'd like the record to reflect that. he has- the 

23 evidences there and they _have been exhibited to the otper 

18 

167 



148 

~----M---------------------------------t---~~·-
1 

2 

I 

31 
I 

II 4· 
I 

5, 

6 

T 

s: 
I 

9i 

10~ 

11 

..-.~4 

12, i ... 

13' 

14 

I 

151 
I 

I 

16: 

17' 

lSi 

19/ 
I 

2011 
I 

21! 

22l 
i 

23: 
I 

I 
lQ' 

I 

I I 

I 

side. 

THE COURT: That,. to m~, ~·as obviously ·why he 

didn't say show me. · 

MR. REESE: Yes. 

THE COURT: All right. ·Go ahead. Let's move 

right along, no~,· ge·n·tlemen. · We.•·ve got· a lot of facts 

to hear. 

BY MR. MAYS: 

0. · Mr. McCarty, that $?~QOO ·check payable to· IRS, 

you don't. know what that's for exactly, do you? 

A.' Ye~,· it's fqr withholding taxes. 

0. But you do not have any .tax. return or other 

dccument that , .... auld ind:icate. that it was for withholding 

taxes? 

A. Not with me. I do not have my .tax files with 

me now. 

~ And it's tru~, is it not, that notwithstanding 

these payment~, that just during the contract period you 

owed approximately $62,000 in withholding taxes? 

A. I don't have the figures with me. 

Wel~, didn't· you tell us that at your deposition? 

A. That should be a rourid tota~, not the contrac~ 

period. 
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-----&----------------------------------------------------------------~----. 
1 ·I refer you to page 82 of your depositio~, and 

2· the question was -- we were asking you .about your 

3 bankruptcy petition. The question, "Arid you personally 

4 have stated in your bankruptcy _that you are owing money by 

5 way of withholding taxes?" 

6 Answer:· "Ye~, sir." 

7 Question: "And the ·flgure is· $62,00~, correct?" 

8 Answer: "At that time, it wa~, approximately. 

9 I think it's gone ·up with penalties and all tha~, and I 

-
.10 think that it's about $8S,QO~, .. _somethinq like tha~, now.n 

11 , I~·. that what you_· to.ld· me?. 

12 ·A. ··. Yes·. 

13 MR~ REESE: If Your Honor plea·se ,· tha:t' s what he 

14 said. Be said it wasn't during the contract perio~, but 

15 it was the ·total. 

16 You're· cross-examining on something he just 

17 said in the record that was correct. 

18 I think he'd be ·more accurate to the question 

19 to ask him ·if during -- between March and Jun~, how much 

20 did you owe on wi~hholding. If you're asking --

21 THE COURT: This would be.so much quicker 

22 if you wait until redirect and just say wasn't that figure. 

23 outside the contract time, and then I'd get it in a flash. 

20 
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But, you know·--

MR.· REESE: I just don't want to leave any 

false impressions. 

THE COURT: I know. But that's the quickest 

way to correct it. And it's just by .a ri~htful question 

on redirect. · It's not inadmissible. · It's just of lesser 

value. .. 
I 

All right. Next question. 

BY l.ffi. MAYS: 

~ Mr. McCarty, let•s· get this straight. The 
-

$62,00~, was that during the contract period or not? 

A. Whic~, the Ivy Mourit contract? 

Q. Both contracts. 

A. It was for the total that JQ:tlnM~-z~:. owed. 

0. From what date? 

A. From the beginning it started until present. 

~ Okay. And the $s,·ooo is the only payment made 

by ·JohnMazk: during.the ADC Fairways Corporation contracts? 

A. Except the other payment which was made that 

bounced because we weren't paid in time. 

~ All right. During the two ADC Fairways contracts, 

did you withhold monies from your employees --

A. Yes. 

I. 
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~ --------ff---------------------------------------------------------------~-----
·· •• -! 

-...~ 1 payroll checks? 

2 A. Yes. 
.. 

.3 . And. you only .Paid. $?,QOO .of .that money~ 

4 A. Correct. · 

5 And isn ··t ·it. true that· yqu have not filed your 

6 personal or corporate income. tax returns. since 1979? 

7 A. No.·· 

8 THE COURT: Corporat~, I'll hear the answer. 

9 BY MR. MAYS: 

10 0.. · When was:.the last time you. filed a.Jbl\nMark:-·: 

11 income- tax return?· 

~' 
:::.::~~~ 12 A. ~JOhnMau·. income taxes are at the moment current. 

13 No~, didn't yqu tell us at yqur deposition that 

14 you hadn't. filed one. since 1979?. 

-
15 A. I was in error, .if I did. 

16 But can you ·tell· me when it was filed? 

17 A. A lot of them were filed just recently .when I --

18 I'm· trying to work things out with Internal Revenue Service 

19 now. 

20 And taxes are owed?.· 

21 ·. 
A.' Yes. 

22 And taxes were owed during the two contract~? 

,.·: .. 23 A. Yes. 
"· 
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No~,·Mr. McCarty, earlier I had asked you some 

general question~ about loans that· you had made to 
- -

:JohnMark Constructio~, _Inc~,· _and: yqu ·tolq me a few things 

in general. 

I now ask ·you ·speclf~cally about a payment made 

May 1~, 1980 in the amourit of-.$~,~00. to Solar Conditioning 

drawn on a ,·JohnM~rk Construction check. 

Was such a payment made? 

A. Yes. 

And who was Solar Conditioning? 

A. Solar Conditioning ·is another corporation that 

I was President of. 

And at the time this payment was mad~, John-

Mark ·had outstanding bills to its suppliers and sub-

contractor~,. correct? . 

A.· In May~ Yes. 

And I ask ·you ·about a JohnMar]t·· Construction 
- -

check dated April 10 1 _1989 1 also payable to Solar 

-
Conditioning in the amount of $~, QOO. Was such a'· 

payment made? 

A. Yes, sir. 

Q. And from JohnMark· funds? 

A. Ye~, sir. 
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~~---------~--------------------------------------------------------------~r----
'.: '· 1. Q. . From monies received from ADC Fairways 

' .-· 
2. Corporation? 

3 A .•. Yes. 

4 0. No~, Mr. McCarty, isn't it·a fact that during 

5 the Heritage Woods and Ivy Mount. contracts, that's the 

6 only work that :JohnMa:rk· ·construction had ·at that time? 

7 A. Yes. 

8 Q. Now, I ask you abouf a check dated April 11, 

9 1980. A ~·J"Qhl'\~rR:: ':onstruction check, in the amount of . 

10 $1,009! payable to Richard E. McCarty. 

11 Do you have that chec~,· sir? · 
.-· :-- . ~: 
~ . . . 12 Yes· .• A. . .. ' 
'-· 

I 

13 And that check represents paymen:t. of J9llnMark:: .. 

14 funds in the amount of $1,000 to· Richard McCarty? 

15 A. No. 

16 It's made payable to Richard E. McCarty, is it 
I 

17 not? 

18 A. 

19 Drawn on :. ·JonnMai;lt. ·construction, Inc. 's bank 

20 account? 

21 'A. 
.. 

Yes. For $2,000. 

22 Q. All right. What is the date of the check? . 

1,:·. 

(· .. ·. 
23 A. 11 April •so. 

~ .. . 
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Q. In the amourit of $2, 000.? 

A. Correct. · 
I 

!HE COURT: If it wasn't for the payee, what 

was it for? 

THE WITNESS: It was for cash for payro~~, 

Your Honor. · 

THE COURT: All right. Next question. 

BY MR. MAYS: 

And one more chec~, Mr. McCarty, dated 

April 1~, 1980? 

A. Yes. 

That was· a check-also in the amount of $?,000? 

A. $11 000·. 

One. thousand. Made ·payable to Richard E. McCarty? 

A. Yes. 

Q. From :JohnMarx:. funds? 

A. Ye~, sir. 

~ · And this was not -- this was not part of your 

salary, was it? 

A. No .. 

Q. No~, in June of 198~, you-borrowed $25~000 

22 : i to purchase a sailboat; is that correct? 

A •. Correct. 
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'.;: .:' 1 MR. REESE: Objectio~, Your Honor. That's 

2 personal f~nancing and has nothing to do with this 

3 particular -case. 

4 THE COURT: Response? . 

5 MR. MAYS: Wel~, _Your Hono;-, _he's already 

6 testified that he.' s repaying himself money from the. John -

7 Mark Construction accoun~, so his personal finances 

8 have come into it. 

9 THE COURT: Maybe. he advanced the money. Maybe 

10 he' s got to eat. · Maybe it' s a. salary. Maybe it.' s a loan. 

11 It' s a transaction that involves :that company'. s checking 

12 accourit or bank accoun~, _but it doesn'~,. _without· mor~," 

13 tell me that they failed to· make. a prof~t or could not have 

14 made a profit on the contract and·modification. 

15 MR. MAYS: Very wel~, Your Honor. 

16 BY MR. MAYS: 

17 Mr. 'McCarty, in connection with the modification 

18 agreemen~, Real Title disbursed monies to the suppliers 

19 in schedule C and shortly thereafter JohnMa-r~·:· Construction 

20 received $1~,384.8~; is ~hat correct? 

21 Correct. 

22 An~ you cannot accourit for that money? 

. 23 • A. I just accounted for part of it today. 
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What part was that? · 
-

A. $?,600 for Sears. · 

Is that the only ·part you can account for? 

A.' At the present moment. · Working out a cash 

flow now. 

No~, in f~c~,· _you· yourself kept some of ·that 

money; isn't that true? 

A.' I don't kriow until I work out finish working 

it out. 

-
You received $191384 in June of 1980; is that . . .. 

correct? . 

A. Ye~_, sir. 

And other. than the one payment. to Sear~, you· 

still, as of this dat~, cannot account for the ·rest of the 

money? . 

A. Correct. 

Under the modificatio~, the first seven units 

were due July 3r~, 1980;. is that right? 

A.' Correct. 
. 
~ And you kriew that almond cove molding was 

required; is that true? 

A. · Yes. 
. ' I 

~ In fac~, it was in the rnodificati9n agreementi 
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--------~--------------------------------------------------------------~~---~ 
I· 1 was· it not? 

2 Yes. 

3 And on July .3 when ·the units were du~, ."Jrih.nMark::;-

4 did not have the cove· molding and. the kitchen light 

5 installed?· 

6 A. Correct. 

No~, .isn't it· a fact that ;J6hnMa~.~ did not 

8 even place an order for the cove·molding until June 30th? 

9 A. I believe that was·. the "date.-

10 ~ If that is what the ·af~idavit say~,· you. would 

11 agree ~ith. that? . 

12 A. Yes. 

13 And I am corr~ct that· yo~ delegated the . 

14 responsibility _of oqtainihg ·the cove ~olding to Jean Summey, 

15 one of .Y.our employees? . 

16 A. I delegated the. responsibility .of checking around 

17 to finding where we could get it. 

18 ~ To one of _your employees? . 

19 A.' To one of my employ~es. 

20 Q. 
-

And it's tru~,· .is it no~, that on July ~' 1989, 

21 the date· the first seven units were du~, you did not 

22 have the affidavits at that time; ·is that correct? 

23 A. Correct. 
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You did not obt~in those until July 7, 1980? 

A. Correct. 

a: Q. ~~. McCa~ty, .I'm going to show you what has been 

41 
i 

marked as· Plaintif~'s Exhibit Number --whatever it is. 
I 

It is your compilation ·of _the work 'done on the partial 

units. 

Your Hono~,· .may ~I refer to the Exhibit that's 

been admitted? 

THE COURT: : Uh~huh. · Here ·are all of .them. · I 

think. they ·are all of :them. 

1l MR. MAYS: . Okay.· Ye~, I. have it right here. 

12 BY MR. MAYS: 

1:3; Q. Mr. McCarty'· let me refer you ·to the originals 

141 which have. be~n admitted into evidence. 

15 No~, those are what you claim was the work that 

16 John Mark did in the partial units; is that right? 

17 A. Ye~, sir. 

18 Q. No~, I am going to show you another document 

1~ which has not been offered. into evidence but it's titled 

2(i) "Partially .completed Unit~,·~ and I ask you if. you can 

2l identify .. it. Is that not your handwriting? 
I 

2~ A. Ye~, it is. 

,.._ ... And you prepared that document, didn't you? 

I r 
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1 A. r· guess. 

2 And does not that document· also purport to 

3 claim ·a dollar value as to what.work ·was done on the 

4 partial .units? 

5 A. · Correct. 

6 ~ And now, .would yqu ·compare that with the 

7 document tha~'s. been admitted into evidence? 
. 

8 My question to· yqu ·i~,. isn't it true that the 

9 amourits are different? 

10 A. · · (No response~).· 

11 
. . 

Let· me ref~r yqu 'to a. specific unit. 

12 Ref~r to uriit B~.l.· 

13 THE COURT: ·Are· ·you. ·crossing on this typed 

14 document or --

15 MR. MAYS: It's. his list on the partial units. 

16 THE. COURT: . o~, .. no. .: I. see. The y~llow one • 

17 All right. 

18 BY MR. MAYS: 

19 Can you find that· urii~, .. B-1? 

20 A.' Yes. 

21 No~, what is the. f'igure. that· you claim f.or work 

22 done under the standard contract in that unit? 

(' 23 A. $1,899.47. 
' 
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· And what is the amount that shows on· yqur 

other list? 

A. . $~1943.31. 

~ No~, just the standard contract work ·on this 

sheet. 
.. 

A. $~,560~81.· 

~ And that amourit is· less than what· you're now· claim·~ 

ing'? 

A. · Yes. 

~ s~, !-1r. McCarty I _basically I. you ··re just' guessing 

as to what work was done· on those ·urii ts 1;. -·aren't· yqu? 

A. No. · 
.. 

~ Wel~,· how do you· ·accourit for the difference'? 

Thi~ was the worksheet that I started wit~, 

and these are what I come up with. 

Okay. The worksheet was prepared earlier in 

tim~; is that correct'? 

A. I would assume so, _y~s. Uh-huh. 

And the other sheet. was prepared after Y9U hired 

Mr. Reese; is that r'ight'? 

A. No. 

The yellow sheet'? 

A.' No. 
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. Q. And how many .of these uriits do you claim you 

personally.walked?. 

A. o~, four or five.· 

. Four or five? . 

A. Yes. 

Of all the ·parti~ls? .. 

A. Of all the partials •. · 

0. . An:d. s~, the inf·ormation is what· you obtained 

from others? . 

. A. . That.' s correct. _. 

0. no· you ·have any. ~note·s. or docUments that 

Mr. Purdy· made as _to· what work:was done? 

A. He. reported to· me. ·and I·. wrote it doW!l •. · 

0. He ·reported it to yqu. ·.verbally~ 

A. Yes. 

Q. When did this take place? . 

A. The day we were· leaving the job. 24th of 

July •. 

0. S~, it's yqur testimony _that on that dat~, 

Mr.· Purdy came to you ·with no. notes and told. you .. what 

was done in the partial .units? 

A. Wel~, .. he had walk. sheets with him. He made his 

notes. He made his notes on his pad, came to me and told 

~... . . 
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11 me thes~, and I wrote them down on worksheets that you 

3: 
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22J 

see. 

0. You don't have his notes? 

A. No. 

0. Do you kriow whether he has. them? 

A. · You must· ask· ·Mr. Purdy.: ·· ' 

0. we ·will. 

· Prior to purchasing. the stock ·of J'olinMark:> · 

Constructio~, .did. you have any experience in the · 

construction ·field?· 

A. No. 

0. And during the month of say Apri~, May, Jun~, 

you were not.present on the job site every day, were you? 

A. Ye~, .I was; a,lmost every ·day. 

THE COURT: No~,· go back. You say this was a 

brand new company ·and a new experience for you· in· going 

into the renovation field? 

THE WITNESS: Your Hono~, the company started 

in March of. '79. 

THE COURT: Yes. 

THE WITNESS: ~' with two contracting people. 

THE COURT: s~, the company_was new? 

THE WITNESS: Ye~, sir. 
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1 
THE COURT: Was the work-new to yo~, also? 

2 
THE WITNESS: It was new to m~, but not to my 

3 
partne~, Your Honor. 

4 
THE COURT: Right. Okay. 

5 
THE WITNESS: He is a construction ma~, for 

6 years. I'm a businessman. 

7 
THE COURT: Uh-huh. 

8 
BY MR. MAYS: 

9 
Q. Mr. McCarty,· didn • t you ·tell. us at your 

-10 
deposition --

11 
THE COURT: You ·what? Excuse me.· I didn't hear 

12 his answer. 

13 
THE WITNESS: 0~, I'm sorry. 

14 
THE COURT: You s~i~, . "I am" what? 

15 
THE WITNESS: A busine.ssman. 

16 
THE COURT: All. rlght. Go ahead. 

17 
BY MR. MAYS: 

18 
Q. Didn't you tell us at your deposition ~hat you 

19 
were only present at the job about 20 hours a week? 

20 
A. Approximately, yes. 

21 
Q. Mr. McCarty, on March 12th, 1980, when you 

22 
entered into the Ivy Mount contract, did you obtain 

,~ .. 23 
contracts from your -- the subcontractors that you use.-

34 
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i A When we· got into the pr~ject,· _y~s. Before they ~~:f.:::Z 
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14 
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-
did any wor~, .we hired them, .contract company, _yes. 

0. You ·had \~itten ·contracts? · 

A.' Yes. 

0. And did' yqu ·show yqur. suocontractors the Ivy 

Mount construction agreement? : 

A.· Showed them their portion that they ·had to d~, 

yes. 
·. 

0. Did you h~ve· any _agreement, or was there. a 

provision in ·these contracts that the prices they were· 

charging would not increase during the contract pe~iod? 
. -

A · We had no provisio~, ·.but it was understood~ . 

0. Wel~, .in fac~, .the· ·prices· your subcontractors 

charged did increase. during the· contract period? 

A. Not that I know of. 

Didn 1t you tell us that· at your deposition? 

A. Not that I know of. 

0. The cost of materials increased during the 

contract perio4, didn't they? 

A. · 0~, yes. 

0. And you had no control over tha~, did: you? 

So, if you computed a 15 percent profit on 

March 12 and the price of your materials increased, then 

f.B4 

!)·~,:/.~ .. 
it· .. :·.··: 

... 
· .. ·. 



;~::_ .. r-·· .. \ .. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

36. 

165 

your profit· margin decreased du~ing the contract period; 
~- .· .. 
r • 
! . 

i· 

isn't that true? 
I .;:· .• · .. 

i ..... 

~ There were certain contractor~, like Sear~, 
~~~~-. ~.---: 
.. · 

which would. give us a six-month contract at no increase in 

price. Other contractors would no~, _and we had no 
..:~·!: .. 

·:· ... 

control over that. 
!£·~ .. 

;· 

... 
~~, other than Sear~, _how many other· suppliers ~.::.··.: : 

, ........ :. 
,·.·.· ... 

agreed to hold their· -prices· ~n- line? 

~ · . None that I kriow of.· · 

0. no· you 'kriow what percentage of increase you had 

in materials? Cost of materials? . 

N~, _I don • t ~ 

And Mr. McCarty, ,· ·~ohnMa;rk Constructio~l, Inc. , 

enter~d into .. the ·modif~cation agreement dated June 1~, 

1989, freely_and voluntarily, is that correct? 

~ Correct. 

And you felt that that would resolve the 

d~fferences JohnMar~~- had with ADC Fairways? 

~- Correct. · .· .. ·. 

Up to that point? 

A. (Nodding hea~, indicating in the affirmative.) 

Mr. McCarty, I believe you testified thatMr. Dillon 
... -- .. 

- .. ·was· "the. person .. that-· ordered: &Joh~Ma.rk off the job; is. that 

l. •.•. ._ 
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:! wante: us =~ ::l::b~old me Mr. Daly had said that he . ~~:.~·.: 
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THE COURT: Was that both times or just -- .. ' 

THE WITNESS: Both. time~, ,yes, Your Honor. 

-
~x. Daly is the only one who had the authority. 

BY MR. MAYS: 

~ But at that poin~, you did not have knowledge 

of what Mr. Di~lon's ~uthority was to make. such a sta~ement,. 

'did you? 

. A.. No~ 

MR. MAYS: Your Hono~, .I th.ink I'm almost 

finishe~, if you would just indulge me for a moment. 

THE· COURT: All rlght. 

(Pause •. ) :·.·· .. · .. 

BY !-1R. MAYS : 

~ Mr. McCarty, with regard to the partial unit~, 

isn't it a fact that ADC Fairways requested that you 
- . 

provide invoice~, vouchers, receipts, or other 

documentation to establish the extent of work in the 

partial units? 
'. 

[:Y:··-:. No. 

So, if your former attorney says that, then 

0 186 
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.··· ___ --ti __________________ __;_ _________ _J. __ 

·~~~;.~· 1 that's not true? 

2 That's right. 

3 You're saying that ADC never· requested that of 

1 _you? 

5 A. No. 

6 Other than your·handwritten notes as to what you 

. 7 claim was done, you don't have any receipts, vouchers, 

8 invoice~, or anything of that nature to establish the 

9 extent of the partial work? 

10 MR. REESE: If·Your Honor pleas~, that invades· 
· . ... 

: li my proper time. I have to. have Mr. Mate~, _the· electrician~ 

~:-~) :::., 
··~;;.:_:, 

12 ~~. Sturgill; the --
.. 

.. 13 THE COURT: The question was other thai). invoice~, 

14 you don't have anything to what? 

15 ~iR. MAYS: No. Other than the written notes 

16 he has on his sheet 

17 THE COURT: Yeah. 

18 ~~. MAYS: The question is 

19 THE COURT: Does he have what? 

20 MR. MAYS: Does he have any receipts, lik~, for 

21 example, he told you.he paid 

22 THE COURT: No, just repeat the question. 

.... , 23 MR. MAYS: Receipt~, vouchers, invoices • 
.. 
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THE COURT: Wel~, that • s a proper question •. 

Do you have any, .other than yo~r tally?. 

THE WITNESS: I have invoice~, my subcontractor~, 

which charged me fqr the wor~,· .that I put in here •. I have 

the invoices from the suppliers where I ordered the 

equipment that went in here. I have payroll from the 
. -

workers who worked on the uriit~, .Your Honor. 

~~. REESE: ·I might indicate for the recor~, 

I have tne subcontractors that are present in our cas~, 
. . . 

will put them on with ref~rence to the work that they did. 

I don't know what more we can add. 

THE COURT: I get a feelin9,· Mr •. May~, that 

you are· going to want to examine all of these papers. 

Am. I right'?· 

MR. ~AYS: Ye~, Your Honor. 

THE COURT: lihy don't you all spew them out 

here now and sit and look ·them over for an hour or so in 

my absenc~, because you may not have any ques_tions about 

the~, and then you may have a lot. But I have the 

impression you are talking about dozens and dozens of 

papers. 

~~. REESE: If Your Honor pleas~, we have 

produced them for them before. They have examined every one 

0 . 188 

1· .. 
:-: .. 

..... ~. : 

{i;::~:': ... :_·~. 
l,co -:, l: . : . 

~;f\~::.' 
I: 

[~:. :~: .. i(:" .. 

-~r 
: , .. 

.. - .. ;_ . ~.. ·-

~ · ... - . 

t.lf:~~:· .. 
i . . : 

~ . ,• 

' I. 



•. :: ..... 1 P R 0 C E E D I N G S 
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'2 THE COURT: Mr. McCarty was on the stand. 

3 MR. WEINER: Your Honor, I believe there are 

4 witnesses in the courtroom. 

5 THE COURT: The witne~ses are again excluded. 

6 Go back to the Witness Room. 

7 All right. Resume the questions. 

, 8 . CROS.S EXA.'-!INATION 

-9· BY MR. MAYS: 

10 Q . Your Honor, I need to refer to an exhibit. 

.11. Mr. McCarty, 'I refer you to what has been marked 

12 Plaintiff's Exhibit No. 2 it looks like. That is your 

13 list of partial work. 

14 THE COURT: That's the wrong number. . ' Two ~s 

15 the contract. 

16 MR. MAYS: Eleven, then. 

17 BY MR. MAYS: 

18 Q That's your list of partial work? 

19 
A Yes, sir. 

20 Q Is that correct? 

21 
A Yes, sir. 

22 
Q Mr. McCarty, yesterday you testified that you 

'-· 23 computed a 15 percent profit per unit at Ivymo~nt? · 
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THE COURT: He did. 

BY MR. MAYS: 

Q Now, your list of. partials which were introduced 

into evidence yesterday indicates a 20 percent markup on 

each unit; is that correct? 

A That's correct. 

Q ·- Did you just forget. about that? Or were you 

trying to mislead the Court? 

A I didn't understand the question. Will.you say 

it again, please. 

Q You told us yesterday you computed a· 15 percent 

profit on a unit price. 

A Yes, ·sir.· 

0 ····--·-····- 0 ·-, 
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1
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,··· .. 

Q Now, you have a 20 percent markup on each of these 

partial units? 

A Yes. 

Q And I'm asking you --

THE COURT: Why the difference? 

BY MR. MAYS: 

Q why the difference? 

A When we went into the contract, as I said, we 

find out how much it's going to cost us to do the job. 

Then we add our 15 percent profit, and that is the price 
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5 ... -- -----+1----------------------------------t---
1 we.bid to do the job. I do not know why I put 20 percent 

2 on.here, but there is 20 percent added here. 

3 Q So, that's incorrect?. 

4 A Yes. It should be 15 percent_. 

5 Q So, from the figure you testified to yesterday 

6 as y9ur total figure on partials which was $26,022.99 shoulc 

7 be reduced by 5 percent. 

8 MR. REESE: I don't believe that is the case,_ 

9 Your Honor. Those figures also include tax, ·and I don't 

' J 
10 think ·you would be reducing the tax. 

11 THE COURT: That's a matter-of mathematics to 

12 argue later to decide the:dffference between markups, 

13 markdowns,. percentages of profits. What he said yesterday 

14 was that he computed the job on a 15 percent profit. He 

15 didn't say added cost plus 15 percent, but I'll leave that 

16 to the questioners to develop further. 

17 BY MR. MAYS: 

18 Q To make this clear, Mr. McCarty, it was 15 percent 

19 markup of the unit price; is that correct? 

20 A Fifteen percent markup. I have 20 percent markup 

21 of_ the unit price. 

22 Q· But you told us 

23 THE COURT: How did you co~pute the 15 percent? 
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THE WITNESS: To compute the 15 percent, Your 

Honor, I -- we added up what it would cost us to do the 

3. job; ·the cost of appliances; the cost of materials and ·.·.:·-·. 

4 labor and so.forth, and then took 15 percent of that and ·· ... 

• 1.~ .... 

s: added it to that price. 
, ••• ,o 

I 

6! THE COURT: So, it's 15 percent added for profit: 
I 

7' THE WITNESS: For profit. Yes, Your Honor~ 

81 THE.COURT: All _right. And there was a 
... J •• 

standard price on those apartments? -.. :·/ :··· 
~:~:~ .. 

I ~ ~··.· o 

10!" THE WITNESS: There was a negotiated price on :::..·.·wl. 

those apartments. Yes, Your Honor. 

12i THE COURT: Which became a standard price for each 

131 unit and the 15 percent you described c~me to how many -· 
I. 

14 dollars? 

15' THE WITNESS: We figured about twenty-two hundred. 

16 
I THE COURT: Not about. ! . f .•. 

I'· 

17; THE WITNESS: Pardon? 
•. 

THE COURT: How much was the 15 percent? 

19 THE WITNESS: About $300. 

20 THE COURT: I won't hear an about. Can't you do 

2] the math? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You're suing for the money. 

192 
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THE WITNESS; Y~s, Your Honor. 

THE COURT: You're not suing for about money. 

You're suing for what you sued for. How much would you 

ciaim'? 

THE WITNESS: I would have to figure it out, 

Your Honor. 

THE COURT: You may. 

{Pause.) 

THE WITNESS: $330, Your Honor, per unit. 

THE COURT: All right • 

BY MR. MAYS: 

Q Mr. McCarty, I'4 like to ·direct your attention 

to what was marked as Plaintiff's No.1, the'construction 

agreement and the attachment thereto. I'll find it for 

you. 

Specifically, I'd like to.direct your attention 

to Attachment· 1 --

THE COURT: What's the question'? 

BY MR~· MAYS:· 

Q .. which is attached and made a part of the 

construction agreement. Now, the particul~r items listed 

in Paragraph 3 and. the cost.of those items, those figures 

~ . . . 

! i ·.·. 
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are included in the unit price. I 
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20 

You were making a statement. Just ask a question. 

BY MR. MAYS: 

Q Are the figures listed in Paragraph 3 included in 

the unit price? 

A Are the figures included in the unit price? 

Q Yes. 

A All material including appliances are included 

in the unit price. 

THE COURT: Repeat the last question and.answer. 

I'm sorry. 

MR. MAYS: The question, Your Honor, was were 

the ma·terial prices listed in Attachment 1 included in the 

unit price, ~he standard unit price. He said they were. 

He said cost of all materials were included in the standard 

unit price. 

THE COURT: All right. 

BY MR. MAYS: 

Q So, when you were paid the unit price, _you had 

to reimburse or pay for the materials first on a dollar for 

dollar basis; is .that ·correct? 

A Most of the time we paid for our own and then 

'. r· , .. . :. , 
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1 Q So, any profits that you could make on a unit 

2 would. have to be -- you would have to deduct the price of 

3 your materials first; isn't that true? 

4 A Correct. 

5 Q So, then, your 15 percent per unit would not be 

6 the unit price stated in the. contract. It would be that 

7 price .les~ the cost.of your materials? 

8 MR. REESE: Your Honor, please, that's not the 

9 ·Way he testified. 

10 THE COURT: Sustained. He said he computed the 

11 cost and then added 15 percent for profit. The costs are 

12 labor and materials. 

13 MR. MAYS: Your Honor, I thought he said he' just · 

14 took the uni.t price and added 15 percent. 

15 THE COURT: But what is the unit price made up 

16 of? What is it made up of? 

17 THE WITNESS: Material, labor, plus 15 percent 

18 profit. 

19 THE COURT: Okay. 

20 BY MR.· MAYS: 

21 Q All right. Mr. McCarty, in Attachment 1, 

22 Paragraph 3 then why is it spelled out that the contr-actor 

23 shall furnish the cost of the specific items listed there? 
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10 
A Would you-- did you say we would furnish it at· .. 

.......... ·:.: .. 

cost? 
.... · .. : 

Q No. 1 1 m asking you why was that put in the 

contract, then? What's the significance of that? 

·' A- I don't know because it was all changed. 

Q Would you read Paragraph 3 for the record. 

MR. REESE: The document 

-
-~. . 

~~";\::·~·::· THE COURT: It's all in evidence. .If there • s 

something you want me to look at, I' 11 do that; ·but the 

whole contract's in evidence. There is no need to. put it ··.· .. 
t~~u.· ': 

in a second time. 

MR. MAYS: Your Honor, I 'm not asking that·. I thin ~ ! · ·. 

there's a point to be made here •. 

THE COURT: If there's a point, then you argue 

it to me that the contract provides and you point out. i·· .. 
i······ 
I 

MR. MAYS: Very well, Your Honor. 

Mr. McCarty, with regard to the partial units ... 
i 

those would be one through ten and Unit 31? 

THE COURT: Excuse me. The witnesses are 

excluded to wait in the Witness Room down the corridor. 

Sorry. 

BY MR. MAYS: I. 
I 

Q Yesterday afernoon after the Court adjourned, 

:196 
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we. looked at invoices from·certain subcontractors. 

2 A Correct. 

3 Q And isn't it true that you did not have most of 

4 those invoices available to you when you computed your 

5 figures for your partial work? 

6 A May I answer that? 

7 THE COURT: That's the question. 

8 THE WITNESS: Yes. As I explained ~- you said it 

9 was after Court. As I explained, my records were made 

. l 
10 available to you to copy, and you copied them all, and 

11 my records are not complete anymore. 

12 THE COURT: But the question is did you have 

13 all of your cost figures and papers when you made up your 

14 claim? 

15 THE WITNEss·: Yes, Your Honor. 

16 BY MR. MAYS: 

17 
Q Not the claim. Those yellow sheets. Did you 

18 have them wh~n you made those sheets? 

19 A That's when I made up the claim, Your Honor. 

20 
Q Didn't we -- didn't you see bills, invoices 

21 
yesterday that you hadn't seen before? 

22 A No. 

23 Q 
.. 

How about Mr. Sturgill's bill? 
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A What about it? 

Q Did you have his complete billings when you made 

I 
3J up 

A Yes. There's a copy in Mr. Sturgill•s fi~e.· 

51 Mr. McCarty, I'd like to ask you a couple questions 

I 
61 

i 

about tne eleven units in Ivymount •·rhich Johnmark: 

claims·are complete, specifically 21 through 28 and 32, 

33, and 38. · 

Now, those units include the first seven that 

were due on July 3rd under the modification agreement; is 

11 that correct? 

1~ .A Not these units, no. On July 3rd the model 

13! units, I believe, which~were eleven and t~elve. 

Q Now, all of our records show that·the models . 
15 were part of the 19 and .Schedule 1, Mr. McCarty. Does 

16. that refresh your recollection? 

A You're correct. 

Q Now, isn't it a fact that of the first seven 

19, units due on July 3rd that those units did not have the 

20' cove ·rnold.ing-· or the kitchen lights required by the 

2l contract? 

2~ A That is correct. 

2~. Q There's no question about it? 
' I 

! 
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1 A No question. 

2 Q And you did not on that date have·affidavits 

3 to show the developer that the material was not available? 

4 A No. 
.. 

5 Q And isn't it also true that as of that date 

6 those units had.not passed final Fairfax county inspections? 

7 A · - I do not h~ve the records with me. If I m~y 

8 refer to my rec·ords. 

9 Q Do you have well, yo1:1 don 1 t know; is that 

-·' 
lo what you're saying? 

. 11 A I don't know. 
,,. ., 

~;~· 12 Q Directing your attention to.Paragraph 10 in 

13 the construction agreement, isn't it true that a unit 

14 is not completed until it's passed all Fairfax County 

15 inspections? 

16 A Paragraph 10? . 

17 Q The last sentence in Paragraph 10. 

18 THE COURT: Counsel, just read it to me and go on 

19 with your question whatever it relates to cause it's in 

evidence. You don't have to ask the witness if he 

21 agrees. 

22 MR. MAYS: The last sentence I'm referring to 

( .. 
23 says, "No work shall be deemed complete until final 

... 
. ~· . : . . 

j .. :. :.: .· 

... ;·:. 
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:· , .. . : " . ~ 
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inspection is made and approval is received from ev~ry 

governmental a~thority whose approval is required." 

THE COURT.: All right. Now, what's your 

·question? 

MR. MAYS: Well, the question is under that 

paragraph the unit was not deemed complete 

THE COURT: What do you want to ask him? You can 

make those argument~ to me in c~osing arguments. 

MR. MAYS: Yes, Your Honor. 

No further questions, Your Honor. 

REDIRECT EXAMINATION 

BY MR. REESE: 

Q Redirect, if Your Honor please •. 

Mr. McCarty, there have been some instances wherei1~ . 
·in April and May of 1980 some checks were made out to you 

and/or corporations in which you had interest in from 

Johnmark~. What do those checks represent? 

A They represented repayment of loans. 

Q Had you -- · 

A That myself and my other company had made to 

the 

Q Checks tha~ were alluded to earlier. in cross 

examination, that's what they consisted of? 
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A Yes, they did. 

Q As a total figure, how much money had you 

personally loaned to·3obnmark? 

A Approximately $75,000. 

Q All righ.t, sir. 

Now, sir, you were questioned concerning that 
-

Mr. Daly after a May date was the only one who could 

approv~ u~its. How many units did Mr. Daly walk to your 
' 

knowl~dge? 

A None that I know of. Nor did he approve any. :.· ·. 

Q How many times a week was Mr. Daly even in this 

area? 

A He normally came in around mid-morning. on 

Tuesday and stayed the rest of the day. 

Q All right, sir. 

Now, ~t has also been questioned of you that you 

didn't order the cove molding for these eleven units, 

which ~ to be the major question in this particular 

case -- these are the eleven units that were presented on 

or about July,_I guess, July 10, 1980 --and it's been 

indicated that .you did not order those cove moldings until 

June 30, 1980. Would you explain to the Court why that 

order wasn't placed until then? 
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A We could not_ get anyone to approve exactly what 

kind of molding they wanted. Mr. Sauer, I believe it was, 

had to get all kinds of samples, bring them back f9r .I 

th~ to dOOose one that would pe proper. 

Q ·was that finally done by them on the 30th of 

June? 
. . 

A - Approximately that date. Yes, sir. 

Q Who was the one who finally said go ahead and 

order this particular kind of molding? 

A It was done by Mr. Kische, I believe, but you 

must ask ~~. Sauer because he was there. 

G Now, it has also been stated that you were 

a week behind in the delivery of units at: Ivymount ·--

under the original contract, and I believe the question 

put to you was that the first units that you delivered 

were on April 25, 1980, rather than on the 18th of April. 

A Correct. 

Q I see. Would you explain to the Court the 

conditions that led to such a delay, a one week delay as 

it ended up? 

A There were several, but the most important was 

that almost immediately after signing the contract they 

I., 

. .. -·-~ ... 
.... ~:.-· ~-· 
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f, .';: _' 
kf:;;;_ .. ~: 
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~8 decided they wanted to buy the cabinets. They wanted to j : 
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1 buy them from a vendor that they knew. 

2 THE COURT: They being A.D.C.? 

3 THE WITNESS: Yes. Mr. Daly, Mr. Dillon., and 

4 especially Mr. BarJ;y, Mates who actually signed our contract. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

It was a friend of Mr. Mates. 

THE COURT: Continue, then. 

THE WITNESS: Okay. And if you'll notice on 

the scope of work Mr.· Daly had written up there that the 

seven units completed -- to be completed by that first 

schedule date was continued upon the delivery of·the 

cabinets which had to be ordered after the contract 

was signed. 

BY MR. REESE: 

Q All right •. Were there other matters that led to 

15 that delay? 

16 A There were other things like broken pipes, 

17 flooded apartments. 

18 Q Why would you have broken pipes in the apartment 

19 complex? 

20 A It was 17 year old buildings, and pipes would 

21 break and freeze at that time because no heat, because 

22 the power was tu·rned ·off. 
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23 Q Who turned the power off? I 
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203 



I I 

J I 

al I 

4, I 

I 

5 

s: I 

7: 1 

8 

I 

9 
I 

~· I 

1o: 

11 i ,i 

14 I 

16 
I 

17 

18 

20 

21' 

221 
I 
I 

I 

18 

A Well, they were fixing the air conditioning units 

and heating units. · 

THE COURT: The question is who. 

BY MR. REESE: 

Q Who turned the .power off? 

A A.o.c. Fairways or their other contractors. 

Q You certainly didn't? 

A Oh, no, we didn't. 

Q But be that as it may on April 25, 1980, you 

did deliver some units: didn't you? 

A' Yes, we did~ 

Q Would it be fair to say that you delivered 

units eleven, two, thirteen, fourteen, 15, 16, 17, 44, 

47, and 48 on that date? 

A I don't have the r~cords in front of me, but that 

sounds correct. · 

Q Let's take a look at these invoices if we can. 

Are these the invoices that you all· delivered on April 25? 

(Handing documents to the witness.) 

A Yes, they are. 

Q All right, sir. Who accepted those units? 

A Mr. Quatmann. 
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supervisor for A.D.C.? 

A Correct. 

Q He's here today; isn't he? 

A Yes, he is. 

Q He accepted the units on April 25? 

A Yes, he did. 

Q All right. When were you paid for those units? 

A· According to A.D.C. records, which I don't agree 

. with, I was· paid· for them on 18 June·, 1980. 

Q June 18, two months 

A Yes, sir.. 

.. 0 --· elapsed? 

MR. REESE: Your Honor, please, I'd like to have 

these introduced into evidence after counsel's had a 

chance to look at them. 

(Handing documents to counsel. ) 

MR. REESE: Your Honor, I believe this might be 

our fourteen. 

THE COURT: Correct. 

MR. REESE: Is that correct? No. 14? 

THE COURT: Plaintiff's 14, series of invoices. 

Are there seven in number, counsel? You rattled them off 

here. 
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MR. REESE: There are ten in that number if 

Your Honor please. There were ten units 

THE COURT: Let's go back and inquire of the 

witness, then, because you've accepted that seven were 

delivered but now you say ten were approved, and that 

confuses me. 

MR. REESE: If ~our Honor please, under the 

.mXU£ication agreement which was June 18, seven units were 

9i going to be prese~ted beginning with the third day of 

1or · July. This comes be~o;re_ that. 

11' THE COURT: That's right, and you asked the 

12i witness -- you're just going to have to clear it up. You 
I' 

13.·' said weren't you ·due to deliver seven units a week before 

14 April 25th, ~hat is the 18th. Yes. You didn't deliver 
I' 

151 
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them until the 25th. Right. But now·you seem to show 

that he delivered more than that. He delivered ten; is 

that it? 

MR. REESE:·Mr. McCarty, on April 25, 1980, did 

you all deliver units eleven,two, thirteen, fourt~en, 

15, 16, 17, 18 --

THE COURT: I can't write them that fast. How 

many units are you talking about? 

MR. REESE: ·There are ten units. There are ten 
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..... 1 invoices, ten units • 

2 THE COURT: Who is the person you said accepted. 

3 these ten? 

4 THE WITNESS: Mr. Quatmann, Your Hono+. · Nel:lter 

5 Quatmann, Q-u-a-t-m-a-n-n. 

6 THE COURT:· Quatmann. 

7 THE WITNESS: Double "n", Your Honor. 

8 THE COURT: All right. I'll hook these together. 

9 (Whereupon, Plaintiff's Exhibit No. 14 was 

.·, 10 received into evidence.) 

11 BY MR.:REESE: 

12 Q Now. sir, on.May 9, 1980, did you all deliver 

13 ·· unit···4355-41? I show you the invoice ·of that. ·· · · · · 

14 (Handing document to the witness.) 

15 A Yes, we did.· 

16 Q All right, sir. ·.Was that unit walked by 

17 Mr. Kische on May 16, 1980? And I show you this walk 

18 sheet. 

19 (Handing document to the witness.) 

20 A Yes, it was. 

Q And he indicated there that the unit was fine 
21 

22 

' 0 •• . .. 
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I except for cove molding and kitchen light? 

A And scribe molds. ~- I 
l ! 
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Q And scribe molds. We're back to the same 

2i problem that we had before? 
I 

I 

3i 

4: 
I 

A 

THE COURT: Now, stop and sp~l~ this man's 

5: name. Kische. 

MR. REESE: K-i-s-c~h-e, I believe is the 

correct spelling. 

22 

THE COURT: You say he approved what unit.number? 

10~ 

j I 

11 

12 11 

• I ,I 

13 i 
1: 

II II 14 ,, I 

THE WITNESS: 'Forty-three 55-41, !·believe, 

Your Honor. 

THE COURT: But you say he didn't really 

approve because he noted it wasn't complete; is that . 

right? 

THE WITNESS: Yes, Your Honor. 

THE COURT: So, then, it was partially approved? 

THE WITNESS: Correct, Yo~r Honor. 

17 THE COURT: All right. 

18 MR. REESE: If Your Honor please, No. 15, I 
I 

19 . believe. 

20. (!'Vhereupon, Plaintiff's Exhibit No. ·ls was 
! ;, 

21 • received into evidence.) 

22 ~ BY MR. REESE: 

23 i Q When were you finally paid for that unit? 
J i 

I' 
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1 A Again, there is a question. However, A.D.C. has 

• 
2 noted· that I was paid for it on the 18th of June. 

3 Q All right, sir. Now, on May 16 did you then 

4 Units 42, 43, 45, and 46? 

5 MR~ WEINER: Your Honor, I just -- I 

6 fact that the work that was done to 

7 tion agreement., his openin 

8 there was a.·.x:· ssing and making up of differ and there 

9 other as of 

10 June 18th. 

_11 MR. REESE: might 

12 ~espond to-that. 

13. THE eOURT: I why I'm' hearing 

14 

15 

16 MR. Your 

17 THE So, it's like know the 

18 this one so we don't 

19 take that r I just don't. want to hear it. 

20 REESE: I'm prepared to respond if 

21 Yesterday's cross examination by Mr. 

22 85 percent of that examination had to do with 

23 inancial situation that Johnmark.. found itself in 
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25 
-BY MR. REESE: 

Q Rather than introduce the rest of the invoices, 

you indicated on May 26th, 1980, you presented Units 42, 

43, 45, and 46? 

A Correct.· 

Q All right. And when were_ you paid for those 

units? ·-

A 18 June. 

Q All right, sir. And on May 28 did you present . 

Units 34, 35, 36, and 37? 

A Yes, we did. 

Q When were you paid for those units? 

A Again, I'd have to say there is a question, 

but according to A.D.C. records 18 June. 

MR. MAYS: Your Honor, we object to that 

because that's just an opinion of the witness as to when 

he thinks he was paid. 

THE COURT: Save that for cross. 

BY MR. REESE: 

Q • Now, sir, what did this delay -- the first 

units you presented April 25 you weren't paid for until 

June 18. What did that delay do to Johnmark· · during 

that period of time? 
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1 A It had destroyed our credit. We had to p~y for 

2 all our material. · 

3 MR. WEINER: Your Honor, that's totally 

4 the scope of anything on direct on our ·: .··~ ~ ... ·. ·•. 

5 his redirect. 

6 THE COURT: The cross, as I 

7 to show 

·8 contractor 1 or did not the first '. ~ ... ~· .. 
.. ,''-".··· 

9 contract, he -- he percent on the 
.. :"'. 

10" second onei and I understood .'·.)·.· •• 0 

11 it, was to show e·money on it, and ....... ·.··.· . 

12 he was broke. 
·~ .• . 

13 Now,· the is if I was broke, it 

14· was your fa_ult. 

15 MR. REESE: 

16 

17 all 

18 Thank you, Your Hono 

li.. :.~ .. -
... ·. 

r: 
I . 

19 WEINER: Your Honor, that is a 

20 Counts 2 and 3 that have been 

21 MR. REESE: You made it a subject matter 

22 terday, Mr. Weiner. I didn't bring it in my direct. 

23 You're quite correct, -but you brought it in on cro.ss. 
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27 

I had held it 

Q What else happened to Johnmark· You said that 
. . 

it destroyed your c·redit. 

A Destroyed our credit. Our workers were very 

-
disgruntled. They didn't want to work •. They didn't know 

whether they were going to get paid or not. We had to pay 

them in cash. They wouldn't take our checks anymore. We 

could~'t get any more appliances to put in. It just 

comple:tely destroyed it. · 

Q Now, turning to this chart that has·been prepared 

by defense, I do note, however, that during this _period 

of time that late April and May you were being paid some 

moneys by A.D.C. 

A' Correct. 

Q Is that correct? All right. 

But you also had the Heritage Woods contract 

going at the same time; didn't you? 

A Correct, and. all the payments were from Heritage 

Woods. 

Q Were for Heritage N:::xxls projects but nothing from 

23 
I Ivymount. · d · th t · d? :: ur~ng a per~o . 

I I 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A None. 

THE COURT: You mean these last two exhibits 

were for·Heritage· Woods units and not for Ivymount? ·.:· 

THE. WITNESS: No. Those are !\ty..:&tount 1 s .· . 

MR. REESE: Those are Ivymount' s·. I was 

referring to the ch~rt where he received some moneys, but 

it was for th~!Heritage Woods project he received moneys; 

not for the Ivymount project. 

THE COURT: But weren't you saying that these 

Ivymount· ·. moneys were received late? 

THE WITNESS: Yes, Your.Honor. 

THE COURT: What is it -- well, we will resume 

in a minute. 

{Pa~se.) 

BY MR. REESE.: 

Q Mr. McCarty, you indicated that on April 25 ten 

units had been p~esented and accepted by A.D.c. on the 

Ivymount ·. project; is that correct? 

A Correct. 

Q But you weren't paid for those units until ... 

June 18, 1980; is that correct? 

A Correct. 

Q All right. As a matter of fact, you weren't paid 
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1 !'. for . any of these Ivymount;: units until June 18, 1980? 

• 
2 A Again, I say there's a question, but according· 

3: to A.D.C. records, correct. 
I, 

! : 

4 

5 

s '.I . I 
I, 
I 

7! 

·s 

11 

121 

13 

14 I 

15 I 
I 

17 

18.! 

20 

21 

I 
I 

'Q All right, sir. 

Now, according to A.D.C. records, however, they 

did make· you certain payments in April and May; is that 

correct? -

A Corr~ct. 

Q .All right. Dur·ing that period of time, did 

you also have the Heritage Woods project being wound up 

·and c_ompleted"? 

A Yes. Uh-huh. 

Q And these moneys here did they allocate them? 

Did A.o.c. when they sent you the checks say these moneys 

wer.e applicable to ·Ivymourtt ·. and these moneys were~ 

app~icable to Heritage Woods? 

A No. They called it charity. 

Q charity? 

A ·yes, sir. 

Q I see. 

THE COURT: Were the checks labeled? Or did a 

22 letter accompany them saying apply this money to "x" 

23\ 1 debt? 
t 
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,., .. ----:-tt-------~------------------..lJ.L-"--1--
~ -..... .. • 1 THE WITNEss: They would not, Your Honor. They 

2 wouldn't. 

3 THE COURT·:· All right. Then the rule of law is 

4 the creditor-may apply them ~o any debt he chooses. 

5 BY MR. REESE: 

6 Q As a matter of fact,~ you applied them to the 

7 Heritage-woods project? 

8 A Correct. 

9 Q All right, sir. 

10" MR. REESE: I think that -~ I don't 

11 questions. 

(-· .. 
...... ,; 

12 You may step down • 
... 

13· MR. Your Honor, may 

14. oppori;:unity? 

15 THE COURT:. a cross. 

16 MR. WEINER: a· recross. 

17 THE COURT: you have something 

18 special forever. 

19 .MR. Your Honor, I 

20 ° Next. 

21 (Witness excused.) 

22 MR. BOYKIN: Raymond Purdy. 

( . 23 
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11 I 

I 

Wh~reupon, ·-· . .... ... .. . - ... .-... ~. 

I 
.. 

I 

2 MELVIN RAYMOND PURDY, I 

I 
3 was called as a witness by and on behalf o~ the Plaintiff, 

4, having been previously duly sworn, was examined and 
! 

51 
• : I 

testi!ied as follows: 

6 DIRECT" 'EXAMINATION 

7 II . BY- MR. BOYKIN: 
. I 

s: Q State your name for the record, Mr. Purdy. 
... 
~ .... : :-: .. 

91 A Melvin Raymond Purdy. 

10 I Q wlia't Is. your address, Mr. Purdy? . 
I . 

11: 
I A 3311 Melwopd Road, Upper Marlboro, Maryland. 
I 

12: Q How are you employed? 
... 

13 
I 

14: 1 

1s: I 

A At the present time? 

Q Y~s, sir. 

A I'm employed by a construction firm. 

·..; ... 

It::-·· 
I 
~~- . . 

. 
16. Construction. 

I 
17 ,, 

18! 
I 

Q Did there come a time when you were employed by 

Johnmark· Construction? 
1

,:_·: ... ........ · 

1
·, .. .. 

I 

19' A Yes, sir. 
,. 

20i Q When was that? 

21 1

1 ' 
I' A 

i 
That was in June of '80. 

! .. 
22! 

I Q 
I 

i 
-· 23j '· A 

j 

,. 
I was a foreman. 1 

-----~-~----------+--1 

What ~as your position with them at that time? 

I 

I I . 
. . 21(j i . 
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32 

Q What is yo~r relationship to Johnmark now? 

A None whatsoever. 

Q Were you involved in building 4355 at the Ivy• 

Mount· project? 

A Yes, sir, I was. 

0 What units were you involved with there? 

A ~11 units within the building, all levels.· 

0 You worked on all the units in that particular 

building: is that correct? 

-
A Ye~, sir. 

Q What were the conditions of the original 19 

units ir. ··Ivymount·: when. they were delivered on June 26th, 

1980? 

A Well, the units were just about complete. There 

was a slight punch list on them, and there was an item 

there were two items that were missing. Cove molding and 

kitchen lighting. 

Q Other than that what was the condition of the uriits~ 

A They wer~ in good condition. 

0 What about the conditipn of the second and third 

floor units that were delivered on July the 3rd, 1980? 

A Well, they were also in good condition. 

• Q How long have you been in the rehabilitation 
bus~ness? 

217. 
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! 
1 A I've been in the construction field for twelve 

I 

2: years. 

31 Q Would you explain what a punch list is? 

4: 
i A Punch li?t --
I 

I 

5i 
I 

Q As you understood. it·_:for ·that ·particular project. 

al A A princh __ list. i_s after you finish the majority 
·, 

t of the work in the unit, and it's .. walked, and such items 

8; are picked up like someon~ puts a mark on the wall after 

9' it's been painted and you have to touch up the paint, or 

10! ·perhaps the cleaners missed windows something to clean 

11i that they ~idn't thoroughly .clean well·, or some small item. 

........ I 

~-~j 121 

I 
Nothing 'major. 

13! Q In your experience, are units turned down because 

14! of a punch list item? 

15. A No, not normally. 

16: Q What ~s the normal practice? 

17· A Well, a punch list is given on what items are in 

18 need of correction, and you, in turn, go back into the 

1~ unit and correct these small items within a small amount 

2Q of time usually --

211 Your· Honor, we .. ~ : .. 

I 

2~ of 

23 doesn' t help 
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.... 1 

3 foreman, 

4 BOYKIN: 

5 Q Your Honor, going back to the situation of the 

6 kitchen lights and the cove molding, what.-- who ~ad 

-7 knowledge that these things :wer·e not available on July 

8 the 3rd? 

9 A All parties involved in·the job knew that the 
. 

10 light~ and the mQlding were not available for installation • 

11 . ·Q ·: D.iq they ·know that it had been ordered? 

12 A ·yes. They knew they were on order for instal-

13 lation. 

14. Q Okay. On July 9th did Mara Ernestsons walk the 

15 eleven units in question? 

16 A Yes, she did. 

17 Q What was the result of that walk thro~gh? 

18 A What is --

19 MR. WEINER: Your Honor, I don't think he's laid 

20 the foundation work whetb.er or not he was with her. He's 

21 asking results of a: walk.··· I think he has to find out --

22 MR. BOYKIN: I withdraw the question. 

23 

,~ .. --------~-----------------------------------------------------------------+----
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I 

li 
I BY MR. BOYKIN: 

2' Q Did you personally walk units on July the 9th, 

I 

3i 1980? 

4, 
I 

A Yes, sir. I was p~esent. 

5, Q Who was the representative from A.D.c. that 

6i 
I accompanied you? 
i 

A - Mara. 

8 Q Is that Mara Ernestsons? 

9; A Yes, sir. 

10~ Q Who else was present in that walk thro~gh? 

11, A Mr. McCarty •. 

12 Q Just the three of you? 

A Yes,· sir. 

14 Q What were the results of that walk through? 

A. Well, the results of the walk through ,were ·.that 

16 , the~e was a minor punch list made of all the apartments 

17 that we viewed that day, and that was the results. We 

had a minor punch list to go back and correct some minor 

things within the units. 

Q What happened, then?· 

A Well, we corrected the minor problems. 

Q When was that done? 

23 A That was done on the following morning. 

:·.t;· .. : . : ~·· 

.-~ ~~:~ ~--·· :: 
i 

1-
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1 Q· What about the cove molding? When was that put 

2 in? 

3 A Well, after walking the units with Mara and 

4 Mr. McCarty, the following qay we received a call saying 

5 that the molding was in; that they had received it. So, 

6 we picked the molding up_ that particular day and installed 

7 it in the units. 

8 Q Okay. 

9 THE COURT: Installed it when? 

10 . THE WITNESS: The next day, Your Honor. 

11 THE COURT: ·same day? 

12 fHE .. ~ITNESS: No, sir. The following day. 

13 BY : MR.· BOYKIN: 

14. Q Would that have~ been July the lOth, 1980? 

15 A Yes. That would be July lOth. 

16 Q Isn't that the day after the first walk through 

17 you had with her? 

18 A Yes, sir, it is. 

19 THE COURT: So, then, what's left is the kitchen 

20 light fix~ur.e. 

21 THE WITNESS: Your Honor, we had received some 

22 kitchen lighting. So, we had put some lighting also, but 

.-· .. :·. 23 we had a back order for some additional fixtures and they 

221 
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I 

J 
8: 

9! I 

I 

I 
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10~ 

I 

11i II 

I II 

I 
I 
I 

' 12' I 

~~:-

13; 

14 :· 

15: 

16! 
1T 

lSi 
I 

19i 

20: 

I 

21' 

29! ... ! 
I 

231: I 

I I 

L 

had~'t came in. So, ·we had put som~ lighting plus spme 

c9ve molding into the units, but we didn't have alt the 

.~ixtures that we ne~ded because they weren't available. 

0 Did you, again, walk the units with ~ .· _: 

Miss Ernestsons? 

A Yes •. we walked the units on the next day after 

-
we walked them. We walked them on the lOth, the next day 

after; and when we got· to the last ·unit, Mara indicated 

t.hat the units were okay; they were acceptable. And· 

Mr. McCarty asked her to sign the approval sheets. 

THE COURT: :what day was that? 

THE WITNESS: Pardon me? 

THE COURT: vfuat day was that?. 

TH~ WITNESS: That was the lOth, Your Honor. 

The following day. In other words, we walked the units 

twice. We walked them on the 9th. Then we in turn 

walked them, again, on the lOth. 

BY MR. BOYKIN: 

Q You had done all the work on the lOth? 

A Yes, sir. 

Q So, the same day that you did the worksheet 

you walked back through; is that correct? 

A Yes, sir. The very day we did the work on it; the 

222. 
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44 

day.w~ performed .t~e- punch-out list. 

Q Did she sign off on the units? 

A No. She refused to s~gn off on the units. She 

said that· they· ·were· ·acceptable·. That she couldn't sign them. 

She would have to return to the office and tell Mr. D~ly. 

Q What happened then? 

= . A·· Upon that, me and Mr. McCarty went back to our 

office, which was on the premises, and we waited for some-

thing from Mr. Dillon stating that the units were 
. -

satisfactory; and he was going to accept them all.· 

Q Did you get any word? 

A · No, we didn't: 

Q Did you hear anything from Mr. Dillon?. 

A No, we didn't. 

Q Hear anything from anybody else at A.D.C.? 

A No,· sir. 

Q Oka·y~ What did that mean to you? 

A Well, it meant to me that the units were 

satisfactory, and they had no rejections since we had alread~ 

been' through two walks, and we went through the punch 

list, did the items they indicated they weren't satisfied 

with. It meant to me the units were satisfactory under their 

23 standards. 
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Q When did you think you'd get paid? 

MR. WEINER: Objection, Your Honor. 

MR. BOYKIN: Your Honor, he can answer that. 

THE COURT: And when . did what? 

MR. BOYKIN: You expect to be paid •. 

MR. WEINER: He's not -- he's just the foreman. 

THE COURT: · Sustained. 

MR. BOYKIN: Why can't he talk about when he's 

suppos·ed to be paid on the job? 

THE COURT: If -you talk about his salary, you 

may answer that; but ·as foreman he is not management in 

the sense of payment of bills~ If he had a special 

relationship, you can show.that; but prima face it's not --

BY MR. BOYKIN: 

Q Were you familiar with the walk through procedure 

at that point in time under the modification agreement? 

A Yes. I was familiar with the procedure because 

I understood what the contract was requiring me to perform 

19J in order to receive payment for units. So, therefore, I 

201 

21 

221 
I 
I 

23J 

i: 
I, 

was under the -- I knew the knowledge and had the knowledge 

of the modification agreement to know that I had to turn 

the units. They had to be accepted in order for us to get 

payment on the following Friday. 
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1 THE COURT: Did you receive the checks? 

2 THE WITNESS: No, sir, Your Honor, I didn't. 

3 THE COURT: Your boss got them? 

4' THE WITNESS: Yes, sir. Mr. McCarty. 

5 THE COURT: Your job was simply get the units to 

6 satisfy A.D.C. ~hat they were --

7 - THE WITNEss·: Acceptable. 

8 THE COURT: Per contract? 

9 THE WITNESS: Yes, sir. Were per.contract 

lO acceptable units. 

11 BY MR. BOYKIN: 

12 Q After you ~aited on· that Friday and received 

13 on the lOth and received no word from anyone at A.n.c., 

14 what happened after that? 

15 A After that I returned to the job on Monday morn-

16 ing as a regular ~o~tine, and we started working on units 

17 on B and A level. 

18 THE COURT: Let me interrupt and ask 

19 hearing I 

20 thought the and we 

21 want money for entitled to be 

22 paid it's irrelevant. did 

23 is it worth. 
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says they agreed we did it; but .. '': : . ..... 

2 produce them. to 

3 say well we I'm going 

4 I to simply hear went on, but 

5, tha-t isn't the for which 

6 payment 
·, . ~: , 

7' BY MR. BOYKIN: 

I 

81' 

9 

Q The follow.irig. week did you, in fact, do work bn 

the basement apartments? 

~_:;~·~?=::;}: 

f!:~:;;~:{ 
10 A Yes, we did. 

11 : 
I 

Q Which apartments did you work on? ----··:. 

I 
I .... 

12 i. MR. WEINER: What week are we speakinq about, Your ·· ;-·-:: · 

13 . Honor? 

14 THE COURT: Following week from July lO~h, and 
I 
I 

15 I 
i 

I guess that's 1980. That would be July 17. Now-- all 

16 I right. 

17 BY MR. BOYKIN: 

lSi Q Did you, during the week that began somewhere, 
I 

19 I believe, that would be about July 12th or 13th, do work ........... 

20 on the basement apartments? 
, .. -·•." -·· 
r :.· ~ . . 
..... -... !•. ;. ··:~ 

-· "~ .· 
-. . . 

21 'I 
II 
II 

A Yes, sir, I did. 
: ~:- .. 

22: 1 

I 
Q Is that 1980? .• .. - .· ... 

.::-·::--: . .,.·· 

23 i A Yes, sir. 

226 
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1 Q What work -- what apartments did you work on? 

2 A I worked on B level and A level. 

3 Q What kind of work did you do during that period? 

4 A The actual work in the units, you know. 

5 Q Which included what? 

6 A Well, their rehabili.tation of them. The rehab 

7 of them. 

8 THE COURT: Did· you finish them? 

9 THE WITNESS: No, Your Honor. 

THE COURT: Is ther.e a schedule of what you 

11 did do and , the·:- percentage of work don~ and not done? 

12 THE .WITNESS: Yes, sir. There is a schedule. 

13 THE ·coURT: ·All right. Can you direct me to 

14 sometli.ing ·.that I should oe able to look at that tells me . . 
15 where you claim how many dollars for some basement units? 

"16 MR. BOYKIN: Yes, Your Honor • 

. 17 THE COURT: I can't put it in on context right 

18 now. 

19 MR. BOYKIN: I'm trying to get to that ~oint, 

20 Your Honor. It's Exhibit 11 in the list of partials that 

21 were completed on each and every one of.the units in 

22 question. 

23 THE ~OURT: Where would I look? This is about 
\ 
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.:"-. 20 pages. Where would I look for those? 

2 MR. BOYKIN: Those are all the.units, Your 

a' 
I 

Honor; and they are listed individually from Page 1 on. 
I 

It's.' Bl through B4, and then AS through 10. 

s: THE COURT: Now, he just said B level. Now, 

what do.es that mean compared to Bl and 2? 

7 - THE WITNESS: There are so many apartments on 

8 ~ the floo~, Your Honor.; and I worked on both floors which 

9
1 

was A level so many apartments, and B level so many 

10. I apartments. 
I I 

I 

11 • THE · COURT: Wh.a t is unit Bl, .then? 

12 
'I 
I 

13 ;1 

! 

14! 

15, I 

; I 
il I 

16! 

18 

19' 

20 

23 i 
I 

r 

THE WITNESS: Tha~'s Apartment Bl.· 

THE COURT: That's one-apartment? 

THE WITNESS: Yes, sir. 

THE COURT: I see. All right. 

BY MR. BOYKIN: . 

Q Did there come a time when you understood that 

you would be leaving the job? That ,Johnmar~·- would.be 

leaving the job? 

A Yes, sir, there was. · 

Q Do you remember when that was? 

A That was in a week or so. 

Q Would that have been July 24th, 1980? 
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\.:· · 1 A Yes. Approximately. ·' ! . .-

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

( 
23 

Q What·happened after that in regard -- now relate 

to the judge's question-- in regard to these particular 

units. 

A Well, the units we were working on that time 

Mr. McCarty asked me to go back through the units since 

we wereri.'t fully completed, ·and take. the checklist I have 

on each unit, indivi~ual unit and indicate the items that 

were complete, only complete on each unit: and I did this. 

Q You did. What did you do after you had 

completed those ~hecklists? 

A I returned them to Mr. McCarty. 

Q Do you know what Mr. McCarty did with them? 

A No •. I don't have any idea. 

Q But you did walk each unit and the level of 

completion was noted on your checklist; is that correct? 

A That's correct. 

MR. BOYKIN: Your Honor, may I see Exhibit 11. 

Now,·this is a ·document that has been marked 

Plaintiff's Exhibit 11, and I'd like you to look over 

the sheets there and --

MR. WEINER: Your Honor --

THE COURT: Let him finish his question. 
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1 MR. BOYKIN: -- and I ask you to determine whether 

2 or not these are the units that you walked for which you 

a;~ provided information to Mr. McCarty· regarding their degree 
I 

41 of completeness. 
i 

5! 

6 

7 

8 

11' I 

12 

13 

14. 

I 

16! 

I 

17! 

181 

191 
I 

201 

I 
I 

211 
1 

I 
221 

I 
I 

2~ 
J 

MR. WEINER: Your Honor, that's improper, now. 

If we just go back and hear what -- Mr. Purdy just testified 

that he· wen~ back to certain units upon Mr. McCarty's 

direction. He compiled a list, and tendered that list to 

Mr. McCarty from which Mr. McCarty testified he compiled 

this list· (indicating). 

THE COURT: So, he's now asking if this list is 

correct. 

MR. ~iEINER: Well, he can't testify as to this 

list. He can only testify as to the list that he prepared. 

THE COURT: If he remembers they did the 

toothbrush holder in Apartment Bll in~ Building 4455 or 

whatever, he may say so. It may have less weight to him 

than what you suggest, but it's a proper method. 

MR. BOYKIN: Go ahead, Mr. Purdy. 

(Pause.) ·, 

BY MR. BOYKIN: 

Q Mr. Purdy, in terms of that list some of the t~ings 

on there you had nothing to do with; is that correct? . 
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~,·· 1 A That's correct~ !.:··.~· -~ ~-
,_. 

2 Q But there are other items --
~-... ~ .. ; .: .. -

3 A As best I can tell from this list, it's what I 

4 would say was complete, as best I can tell. 

5 MR. WEINER: Your Honor, he said --

6 MR. BOYKIN: I show you another document which 

7 -
has been labeled --

8 MR. WEINER: Your Honor, he j·ust testified that 

9 he does not have full knowledge of everything there. Then 

he testifie$ that the best. he can tell it's correct. Now, 
... 

11 that's not -- ~·?-::.;,~:-
~ .. : 

.!····'"·· 
·:.-... "? 
"-·:-.-

12 MR. BOYKIN: What's the objection? 

13 MR. WEINER: We're not exactly compatible. . ·-:~·· .. 

14 THE. COURT: That's for cross examination. ;·· >". 
~- . 
I 

15 BY MR. BOYKIN: 

16 Q Let me show you an item that's been labeled as 

17 4 ••••• 

t:·~: <· Plaintiff's Exhibit 10. 

18 j" .. 
I ..•. 

:~· _; .. (Handing document to the witness.) 

19 r.·. · ... · 
t·· .·. 

I 

Now, is this the information -- also contain the 
: :· 

20 information that you took back to Mr.· McCarty? L 

r-· 
! 
I . I ... 
I . 

21 A Yes. 

I , .. · . 
22 

Q And this was from your walk through and 
! 

23 inspection of the apartments; is that correct? il 

~~---------~-----------------------------------------------------------------r----
1 
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~~--------~----------~1 

1 A Yes. That's right. l :_: .·. 
!._-: .... 

[:.::" 
2 I 

3 

Q And ·Exhibit 11 was prepared in part based on 

Exhibit 10, or the initial list; is that correct? 
1' .. 

4 
I I 

t 
A · That is correct. 

5 THE COURT: Who prepared ten? -.~·· :~ " 

6 MR. BOYKIN: Answer the question. 

7 - T~E WITNESS: I did. 
.. 

8 THE COURT: That's _your handwriting? Is .that the ;1?ft:·.·. 

9 list you say you gave. to Mr. McCarty? 

10 
-THE WITNESS: Yes, sir. 

11 THE COURT: I see~ Let me look at it. 
.. 

~ ...... 12 0 ., 
(Pause.) ' .: .. 

-·....:-::.: .. -: 
... ". ~·· - ·- -

~ 

13 TBE COURT: Then your list is of things ·not done, 

14 and the other list is the things that have been done; is 

15 that the real difference between ten and eleven? 

16 THE WITNESS: I indicated things that were done 

17 ' in the apartments. 

18 : THE COURT: All but cleaning means the cleaning .... ·' 

19 I 
I 

was not done. 
I 

20 1 

THE WITNESS: Right. 

21 THE COURT: All right. 

22: THE WITNESS: But that's the list ~·ve prepared; 

23: 
! 

but I prep~red another list indicating items that were done 

I I 

I 

232. 
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1 and gave Mr. McCarty that list. 

2 THE COURT: Was it as long and detailed as 

3 No. 11? 

4 THE WITNESS: It wasn't ~eally written down in 

5 that form, Your Honor. It was a check sheet. We had 

6 sheets that we went through the units that alre~dy ·had 

7 the toilet paper hanger or mirror installed. You know, 

8 it had workout sheets on each unit,· and you just checked 

9 it; and I went-through and checked the sheets that 
. 

indicated -- just put checks _by them, indicated that these 

11 things, these_ items were installed in the apartment. Then 

12 I, in turn, gave Mr. McCarty a list stating things that 

13 wasn't done in· the apartment. 

14 THE COURT: All right. 

I. 

15 BY MR. BOYKIN: 

16 Q After July 4th, 1980, did you have any further 

17 contact with A.D.C.~ Mr·. Daly, or Mr. Dillon? 

18 A After July 4th? 

19 Q July 24th. 

~0 A I'm sorry. 

21 Q After you left the job, afte:r Johnmark 'left-.· 

22 A Yes. I spoke to Mr. Dillon· sometime after that. 

23 Q Will you tell us what happened. 

233. 
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--~--~~------------------------------------------------------------------~----! I I 
1 I 

2 

3 

4 

5 

6 I 

7 

8 

9 

10 

11. 

~ :_ 

12 I .. 
~-· ,·.-~ 

I ·:>-
I 

13 I 
I 

I' 

14! 
1: 
I 

I 

I 

15 I 

I 

161 
i 

I I 

17: 

1s: 

19' 

20 

21 

221 
I 

I 

23i: 
I 

!: ' 

,. 

A Well, I was 

MR. WEINER: Your Honor, I object to that •. It 

has no basis. We're off the job. 

MR. BOYKIN: Your Honor, he has a right to 

THE COURT: What is the proffer? What are you 

going to show the conversation· produced that is relevant? 

MR. BOYKIN: I intend to show that Mr. Dillon 

discussed the fact that he wanted Mr. Purdy to bid on 

additional work, and that he discussed the Johnmark· 

project, and he discussed the quality of work tha-t had been 

done by :,Johnmark during the period of time that they were 

on the job • 

THE COURT: What evidence will come ou~ that will 

help me decide an issue? 

MR. BOYKIN: Well, Your Honor,· if one of the 

defenses -- and I believe it is -- is that they did not 

perform in a·workmen-like manner. This is evidence from 
\ 

a foreman and an admission against interest by A.D.C. 

THE COURT: You were defending a defense th~t 

hasn't been presented, yet. Is that it? -I don't want to 

hear it, now. Let him go back later. All judges have 

this trouble. If la~ers just try cases once, you'll see 

what the problem is. We don't know how to put a defense in 

234 
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:-.... 1 I. ........ !-
context, a defense to a defense, because the origina~ 1 

,...r( .• 

-·-~ .. ,/.! 
,··:"'" .... 

2 

3 

4 

5 

6 

7 

8 

9 

10" 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

defense hasn't been presented. 

MR. BOYKIN: Your Honor, it is the plaintiff's 

position that they performed in a workmen-like manner, and 

that's the evidence r"•m tryi~g to put in. 

THE COURT: All they have to do is s~y it once. 

Did you do it in a workmen~like -- yes. Then lie back and 

wait for the other side if it comes _in· and says it wasn 1 t 
. . 

and how. Then bring this witness on and say now, didn't 

Mr. Dillon· tell you everything you worked on was first 

class. You're·sogood·I 1 d.like to hire you. Don't want 

Johnmark; but I·~nt you. That's the way to sell a·· 

judge on what the case is about. 

But to me I'll say well, I don't care whether he 

talked to Dillon or not. It's irrelevant at this stage. 

Now, it's true all lawyers do a little bit of 

anticipating, but plea.se don 1 t put the entire defense 

on to somethinq that hasn't been presented, yet. If you 

want to say Dillon said your work was generally great, 

that's fine. I'll hear that, now. 

BY MR. BOYKIN: 

Q Did he say that you had performed -- ~ohnmark 

had performed in a workmen-like manner? 

l·~ ..... 
,·=··.- ·· .. 
i. 

t~ :: ....... 
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A Yes, he did. 

MR. BOYKIN: I have nothing further, Your Honor. 

CROSS EXAMINATION 

BY MR. WEINER: 

Q Mr. Purdy, you said that you have about tweleve 

years of experience in construction? 

·A Yes, sir. 

Q What type of construction? 

A All types of construction. 

-
Q Okay. Had you, prior to coming to work with John-

mark in June of 1980, had you ever done a rehab before? 

A Quite a few rehabs on ho'rnes and everything. -Yes •. 

Q Had you done a rehab in an apartment? A 

situation similar to the Johnmark· job? 

A Certainly. 

Q Where? 

A Well, in aspects to that, I used to work for 

rental properties in fixing up apartments after people 

would move out which there was extensive damage in, a 

great deal more damage than you would consider a 

rehabilitation to an apartment such as A.D.C. Fairways. 

Q I'm asking you if you had rehabed apartments 

into condos specifically • 
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1 Specifically? Directly? No. 

2 Q Now, you said·you.were presently working in the 

3 construction field; is that right? 

4 A Yes, I am. 
5 Q Who are you working for? 

6 A Rosslyn ·construction Company. 

7 Q What are you doing for them? 

8 A Rough form carpentry work. 

9 Q Are you a: foreman? 

-
10" A No, I'm not a foreman. 

11 Q Prior to ··Johnmark, ·working· for Johnmark·, ·had· 

12 you ever been a foreman? 

13 A Yes. I've been a foreman before. 

14 Q When? 

15 A Well, prior to Johnmark I was a contractor 

16 myself for ·a little bit and did some contract work myself. 

17 Q Were you a licensed contractor? 

18 A No. I didn't need to be licensed because I 

19 worked under someone else. Someone else. 

20 Q Now, you said you came to work for Johnmark· 

21 June, 1980. Do yo'u re~ember the date? 

22 A No. I can't recall the date exactly. 

23 Q Was it early part of. June? Late part of June? 

·. 

1·: :·:·'. 

I . 
I: .. 
I .· 
r: : .... ; 

I · .. 
I 

i 
~--------~~------------------------------------------------------------.----! 
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I 

[· 1 A I would seem to think.it was early part of June, 

2 best I can remember. 
I 

3 

4 

Q Do you remember if it was before June 18th? 

A . I can't recall to tell you the truth. l
i. ;, . :· .. 

i. ~ · ... - • 

5 Q When you came to work for Johnmark, what were ·. 

6 your duties? -: .. :-.. .. ..... ;. 

7 A - My duties at that point were to take the units ... :.;_ 

sl and oversee them and work, and I also worked with my own -~·- ~-~··'. 

9 tools, also, in the units; was just not strictly supervisior r.-.;;:~-:·· .. 

10 over every~ne. I did supervise everyone, but I also 

11 ' ·worked myself. 

·~J 12 I Q So, you used to supervise the plumber? 

13 A Yes. I was-- if I needed him for a certain time, 

14 I was to tell him to go in and put in the items that they I ••. 

j·:·::: 
I" . ' 

15 I 
I 

16: 

needed to do. 

Q Were you to supervise the electrician? 

! .. 

li . . 
.. 

17 A Well, if I needed him. When I needed him, yes, 

18' 
I 

I could call for him. .· ... - . 

I 

19; Q Who else were you supposed to supervise? I
f_· ••. 

~ .: 0 • -.. 
1.· 

20 A The men that were involved in the rehabilitation · 

21 of the units, the ·rehabihg of the units. 

22 Q Who was --

23 THE COURT: Were you .the foreman for the entire 

238. 
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1 

2 

3 

4 

5 

·6 

7 

8 

9 

10" 

11" 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

job? For Johnmark· or just one of several foremen, team 

foremen? 

THE WITNESS: No,.sir. There was only actually 

one foreman. That was me, and in the sense of getting 

the units approved and making sure the items were done 

and th~ units. 

THE COURT: Was there a job superintendent for 

Johrunark 

THE WITNESS: No, sir • 
. 

THE COURT: at that time? 

BY MR. WEINER: 

Q So, it would be fair ~o say that you would be in 

one unit doing· some work. You said you ~ere doing work, 

with your own tools. 

A Not every day. On occasions I will choose to 

work with my tools because I knew we were at a point that 

I could work with my tools, and things were under hand. 

I didn't actually work with my tools every day, no. 

Q On the day that you worked in a certain unit, 

you had the duty of supervisi~g work that was going on 

in other units; is that correct? 

A Well, under the conditions we were all on the 

same floor because all you had to do was go out one door 

239. 
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9. 

10 

11 

.... 12 .. v 

13 

14 I 

15 1 

I 

16 1 

17: 

18: 

19. 

20: 

2L 

22) 

231 
I 

I 

I I 
I 

II 
i ~ 

and go in the other doors. They are all on the same floor. 

Q When you came on board, did you read the 

construction contract? 

A What construction contract? Th~ demanding. 

Q I'm just asking you if you read a document called 

the constru~tion contract. 

A - The P.rovisions of the contract, yes. I was 

aware of 

Q Did you read them? 

Ye~. I knew that we had a certain amount --

Q No. Mr. Purdy, I'm asking you if you read them. 

A Yes • 

Q You read that document? 

A Not that exact document. I don't know -- · 

Q What ~xact document? 

A I haven't seen it. So, I don't know. I can only 

see it from a distance. 

(Handing document to the witness~) 

A I didn't read the whole contract as it's presented 

here. 

Q What did you read? 

A I read the scope of work. What is intentions 

of -- well, what we were supposed to do in the scope of 

240 
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(:::.:· 1 work. 

2 Q Did you read a document called .the Modification 

3 Agreement? 

4 MR. BOYKIN: Your Honor, I'm going to object. It 

5 just seems to me that we're getting beyond the scope of 

6 direct, and we're really getti~g outside the scope of 

7 relevance~ here. 

8 MR. WEINER: Your Honor,. I think it's extremely 

9 relevant. This man supposedly went back, looked at units, 

10" made out a list that has disappeared, presented that. list 

11 to Mr. McCarty: and Mr. McCarty offered those handwritten 
. . 

12 notes based on in·formation received from his foreman who 

13 was supposed to be familiar with. the job. ·· 

14 MR •. BOYKIN: The answers to the question if he 

15 says yes I read the Mod~fication Agreement, how would that 

16 help me reach a conclusion? 

17 MR. WEINER: They're claiming that certain work 

18 was done. If he doesn't know what was supposed to be 

19 done, obviously the reliability --

20 THE COURT: You say his failure to read the 

21 Modification Agreement would show he didn't know --

22 MR. WEINER: I say it may. It's one thing I'm 

23 presenting for your :consideration. 

241. 
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THE COURT:· You may answer. Objection's 

overruled. Did you read that document? 

THE WITNESS: No, Your Honor. This is the 

Modification Agreement. 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes, Your ·Honor, I read the 

contents of this Modification Agreement because 

,THE COURT: Did y~u read ·all of it or just part 

. of it? · 

THE WITNESS: This is what I read, Your Honor. 

This one. 

THE COURT·: · The whole thing? 

THE WITNESS: This one here, the original 

contract; and this-is the modification. When I came aboard, 

there was a mass confusion when I came aboard because 

they were trying to come to some kind of agreement on what 

was to be provided by Johnmark· Construction Company. 

T~E COURT: You've answered the question. Next. 

THE WITNESS: So, I have --

THE COURT: Wait for another~ question. You've 

answered well. 

BY MR. WEINER: 

Q _ You say when you came on board there was mass 

.... _,. 
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confusion. What did you mean by that? 

A Things were disrupted. When I came on board, 

Johnmark had there was confusion due to, you know 

I don't know what at that time it was, but I later 

understood there was a problem with the contract. 

so 

Q - Now, you made the statement that there were 

problems, of course, getting certain supplies. 

A Yes, sir. 

Q And in particular we are talki~g about that 

cove molding and the light fixture. 

A Yes, sir. 

Q Did you personally try to obtain any of this 

material? 

A Did I personally try to? 

Q I mean did you make a call to .some supplier and 

say he, do you have some cove molding? This almond 

molding? 

A Yes, I did. 

Q You did? 

A Yes, sir. 

Q Who did you call? Do you remember? How many 
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22! 

people did you call? 

A Not too many because basically my.job was--

Mr. McCarty was aware of it. So, it was 'basically in his 

hands and his secretary's hands that was there every day 

because she sat near the phone. 

Q Okay. Now, that·. kind of cove molding, is that 

-some type of special order type.mater~al? Is it unique? 

A Well, that type of molding, I believe, the color 

was the problem (indicating) in that molding~ It's a 

basic molding, but the co·lor wasn't available. 

Q But this type of molding is-generally carried by 

most supplier~ in .the field; isn't that true; 

A Cove base is a general type of molding, yes .• 

Q Were you aware that the cove molding, base cove 

molding could have been -- was in stock by -- was 

available from Cherokee Suppliers in Al~xandria? 

A No, sir, I wasn't. 

Q You said that the molding was installed on 

June July the 11th? Tenth, 11th? 

A Tenth. 

Q Okay. Now, aside from putting in the cove moldin~, 

wouldn't that necessitate another clean job, cleaning up 
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r --------~----------------------------------------------------------------~----1 ..... , . 1 A Yes. We also did that, I recall • 

2 Q That would be -- in other words, you had to go 

3 in. so, ·you had ·to go in and do another· cleaning after 

4 some more work was done? 

5 A Yes, we did. And that -- very light, though. 

6 0 Very light. Now, the ·type of work that had to 

7 be done to rehabilitate these units, we're talking about 

8 basic cosmetic type of rehabilitation; is that right? 

9 What was required? 

-
THE COURT: Is there a list in the contract of 

11 what shall be done over? Can't _somebody point to a list, 

12 please? 

13 MR. WEINER: Yes. 

14 THE COURT: What page is it on{ 

15 THE WITNESS: Would you like me to answer the 

16 question? 

17 THE COURT: No. 

18 MR. WEINER: Your Honor --

19 THE COURT: Pl? 

20 MR. WEINER: Attachments 1 through 4 .. 

21 THE COURT: To Pl? 

22 MR. WEINER: Yes, sir. 

i 
23 THE COURT: Pl is that where we're starting? 

\ .. 
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MR. WEINER: Yes. 

• 
THE COURT: Now, it just begins with the word 

kitchen cabinets. Is there something else· that said you 

should do t~ings according to the attachment? 

MR. MAYS.: Attachments are made part of the 

contract,. Your Honor._:, 

- THE COURT: By some reference? 

MR. WEINER: Yes. 

THE COURT: It says in accordance-with the 

drawing and/or specifications for the project. They have 

not been i~entified, yet. Drawings a~d specifications. 

MR. WEINER: Well, Your Honor, it says there 

is a provision in the contract that the --

THE COURT: Contrary to that it says the scope of 

the work shall be attached to and made a part of this 

agreement as Attachment 2, and there is an Attachment 2. 

MR •. WEINER: Yes. 

THE COURT: What does the GSI receptacle do in 

the bathroom? 

MR. BOYKIN: It's ·ground, if Your Honor please. 

THE COURT: Ground fold. I know what you were 

talking about. I get the feel for it. 
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BY MR. WEINER: 

Q Basically we're talking about really cosmetic 

type of work to. the .apartments or the units: is that 

correct? 

A Yes, sir. I would say it was cosm~tic. 

0 And a l~rge. ~art o·f· it had to do with cleaning 

work, actually cleaning windows? 

THE COURT: I've read what it says. They've got 

to replace the refrigerator, _range, dishwasher, kitchen. 

.countertops, cabinets, hardward; light fixtures~. 

BY MR. WEINER: 

Q Now, you looked at that list, Plaintiff's 

13 Exhibit 11, and you said that this was ~asically accurate 

14 with regard to the information you relayed to Mr. McCarty. 

15'· A Yes, sir. 

16 0 Then, I believe, that Judge Brown a~ked you 

17 if this -- if Pl~intiff's Exhibit No. 10 was a list that 

18 

19 

20 

21 

22 

23 

you supplied. 

THE COURT: That's one of the things he gave 

McCarty. He also' gave M~~arty· a very detailed list that 

he put checkmar~s on. 

THE WITNESS: ~ight. This is something else. 

The des and the don'ts, in other words, yes, it is done: 

24?. 
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and no it's not done. I supplied him the two lists. 

BY MR.· WEINER: 

Q But, did.you write this? ·Is this your 

writing? 

A No. That's not my handwriting in the sense 

THE COURT: Whose handwriting is it on ten? 

If you know. 

THE WITNESS: .. I'm not sure, Your Honor, whose 

handwriting it is. I know I supplied him two lists. 

BY MR. WEINER: 

Q Did you just hand .Mr. McCarty thi·s list, or 

two lists -t~at you· gave him? Did you just hand it to 

h . ? J.Ill. Or did you read it out to him? 

A I just gave Mr. 'McCarty the list, and we went 

over some things on the list. I mean, he's asking me 

these 

were these items done, and these not done; and I told him 

so much of the major things such as cleaning is not done. 

We had everything installed or -- about everying installed 

in the units, and I checked off what I had installed, and 

I told him the cleaning!s not done in that unit. 

Q Okay. Now, let me ask you this. Would you please 

. ~-._ ... 
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.. : . 22! refer to what's titled in Plaintiff's Exhibit No. 11 to k ::· 
231 unit A6; Now, you stated before to be perfectly honest you 1-·: 
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11 1 

-----+----------------------------------------~--1 . 
,-· 

1 didn't walk all the units. 

2 MR. BOYKIN: I object. I don't .believe he said 

3 that at all. He's putting words in his mouth. 

4 THE COURT: Sustained. He ·didn't use the phrase 

5 11to be perfectly honest .• 11 

6 MR. WEINER:·· I'm sorry, Your Honor. .. 
•. . ~ ..... : ; . 

7 - THE COURT: He also said he did not go through ....... ...... 
. ... , .. 

8 every unit. That's what he did say. He did not go through 

9 every unit. 

10" BY MR. WEINER: ·~~~·. J .- ~· ... : 

11 Q Did you go through A6? 

12 A I went thro~gh 'every unit ~n the building, okay. : ·.-... ·:· ·. 

13 I'm sorry if I'·ve confused myself in word. 

14 Q Upon his direction? , ... · 

15 

16 

A Upon Mr. McCarty's direction he asked me to walk 

the units, and I walked them. 

I· I .. 
I ..... 

17 Q So, you did go through A6? i 

18 A Yes, sir, I did. f 
i 
I 
i. 

19 Q Now, was not A6 used as a storage unit? 
I 

... 
: 

20 A There was a storage unit in the building. Yes, I ·-· 
21 it was. Correct. ! ,. .. 

22 Q Now, when you went into A6, was it -- still a 

23 storage unit; right? 
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A Well, we were just about finished with it. Yes, 

there was still some ·th~~gs stored in~ there. 

Q Now, not withstanding the things that were 

stored in ~here, you were able to list these items as 

being complete? 

A ·well, there was not that much left in there 

because of the ·building, you know, we were on the last 

phases. So, there wasn't that much material in it. So, 

certain items such a.s -- that you could put up in the 

bathrooms -- we didn't have anything stored in the 

bathrooms, you know, there was a certa·in amount of work to 

be done. 

Q Well, was it painted? 

A Yes. It had been painted once. I recall it 

had been painted. 

Q The entire unit had been painted? 

A Well, there was a lot of problems with the 

painting on that, as I recall, because of electrical work 

being done in the unit; and they came in and busted holes 

through the ceilings to run wires, and there was some units 

involved in that, and so, they had to be·repainted. 

Q So, there was still holes in the wall? 

A Well, they had been patched -- to the best qf my 
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lte:.· •• = 1 knowledge, they had been patched at that point, but they 

2 had holes in the walls because of electrical ·wir~ng 

3 problems to the furnace units, and they had to rewire the .. 
~· .. >",a ~ ~ 

4 units and run the wires through the ceilings. 

5 Q So, if we go through this list on A6 -- look 

6 at A. 

7 A - Yes, sir. 

8 Q This is an accurate list? 

9 A Well, _the walls '!'lere patched and what not, and 

the units w~re repainted because of the electrical 

11 problems and what. not; but to the best.of my knowledge,. 

.... 
:~·&·.:..: .. 12 this is correct as to what work was done in the units. 
..t_::.:1 

13 Q Now, ·is there a certain procedure that John-
, .. 

14 mark Construction company would use a flow -- a schedule .. ·. 
I. 

~. 

15 

16 

how things were to be done? An order? A procedure~ 

A Yes. You have to have procedure. 

! 

I .... 

~ 
: 

17 Q Would you mind telling us what, in your mind, 

18 was the Johnmark's. procedure in rehabing the unit. What .·· .. 

19 was the flow? What was the schedule? What was the 

20 procedure? Who goes first? What goes first? 

21 A Well, the stripping of the unit is first to 

22 remove items that, you know, you were going to replace. 

23 Q Were you involved -- when you came on the job, 
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were you involved in any of ~e stripping? .. 
. ··.7-:·· .• 

A No. I would say that the units were stripped. 
•• :. ·~ • ~ ·:·. 0 

A lo~ of them. The job was in different phases when I came 

ori the job. 

Q What's the next phase after the stripping? 

A Well, you repair the walls and paint the unit. 

Q So, A6 would. have been painted? 

A What I tried to indicate to the Court here, and 

to you, sir, is these units were painted; but on numerous 

-
occasions we had to come back into them because long after· 

. these units were turned. over for our . acceptance . there. were 

electrical problems, and they had to knock the wall out 

and run. new wiring into the furnaces. 
.· 

Q I'm saying to you in A6 was one of the first 

things that was done was painting: is that right? 

A Not the first thing, no.. I told you the 

stripping of it was the first thing. 

Q Then the drywall, the painting you said. 

Q So, the ehird thing that would be done would 

be the painting? 

A Yes, sir. Normally. 
_,. •. 

Q Then, what comes after the painting? 

252 
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;·--------~--------------------------------------------------------------~~--r-----

1 A Usually after the"painting you might put your 

2 cleaners in there a little, but not for the final clean, 

3 but to clean up some of the excess paint and whatever and 

4 clean up; and you start installing your new products. 

5 Q Then what? When does the plumber come in? 

6 A Well, there's phases in there. You'll need 

7 the plumbing once you remove your cabinets and everything 

8 and the kitchen and everything, the plumber has to come 

9 in and run new traps and whatnot for the· set ups_. Your 
-

kitchen cabinets and sink hookups and stuff, and your 

11 dishwasher. 

'..,,.-: 

c::~'· 12 Q, Nhat about the electrician? 

13 A The·electrician had GSI to run the switch. 

14 Q So, that's all taken care of, is that what 

15 you're saying, before the painting? 

16 A Well, the plumber ~ould come in and run his work, 

17 and then you \-lould have your drywall man if there l-lere apy 

18 holes in the wall, take care of the plumber and the 

19 electrician, and then you basically paint the place. 

20 Q Then what? 

21 A Once ·you ~ere at that point, you were at the 

22 point where you could put your fixtures in. Your light 

c··. 23 fixtures and minor things, you know, things that you 
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1 . I 
• I WO\lldn't just --

Tell me what the minor things are. Everybody's 

a~ 
, I 

talking about minor pun~h out, minor things. What are 

4 minor things? Tell me. List them. What are. the minor 

5 things? 

. A. A toothbrush holder, a soap dish, a doorknob, 

a door lock assembly were minor things. 

8! Q What's a major thing? 
I 

9! A Well, major thing is kitchen cabinets which 

10) 
... 

was probably one of the items that was -- one of the 

111 

I major items. 

.121 i 

; i' 

13! 

· Q What else was ·a major item?· 

A Well, your plumbing to make sure it's.right 

for your hookup for- your cabinets, your traps. 

15) Q Now, i~ a unit like -- you still have A6 there. 

1~ How are you able to tell that the plumbing and electrical · 

17] was done in that unit? 

1~ A You can see it's done when·you walk in and you 

19 see the GSI switches in, and certain fixtures are in that 

20 were to be put iri, you know that the items were done. 

21! The electrical was done. 

Q Did you test it? See if it worked? 

A In reference to what? Test what? 
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r·-.----tt----------------------------------1---1 
'-: :<'" 1 Q Did you hit a light switch or put a light bulb 

2 A Certainly. You turn the light on. 

3 Q I'm asking you if you did it. 

4 A Yes, I checked it. 

5 Q Did you flush the toilet? 

6 A Yes, I've flushed toilets in units. 

7 Q No. I'm tal~ing about A6. 

8 A Well, to tell. you the truth 

9 MR. BOYKIN: Your Honor -~· 

-
10" THE WITNESS: I can't answer. 

THE COURT: 'Let me hear the-objection. 

12 MR. BOYKIN: The objection is that counsel 

13 has not put it in context in the framework. If he's 

14 talking about when he inspected the partials on July lOth, 

15 let him say that so the witness --

16 MR. WEINER: I'm referring to that list, Your 

17 Honor, and that was the list that he --

18 THE COURT: When you prepared your information 

19 for Mr. McCarty after his .firm had been put off the job, 

20 on that trip around did you flush every toilet is the 

21 question. Or the· one in A6? 

22 BY MR. WEINER: 

( 
.. 

. 23 Q In A6, and you started saying to be perfectly 
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hol)est. 

A Well,· I can't tell you that I actually went in 

A6. I can't remember w~ether. I did. I went by the punch 

list that,·· was on the units, and I went by and checked 

everything on them. But to recall whether I flushed the 

toilet in ~6, no,·I can't testify to that. 

Q - Okay, sir. How did you did you check the 

plumbing? What method did you use? I mean did you just 

walk in the door and look and say 

A If you let me interrupt for a minute.' 

Q Please. 

A None of.·this material that I.have befo:re:me I 

have-- when you do. a unit, you have a list on it,· and it 

indicates kitchen, bedroom, broke-down list. Faucets, 

everything. 

Q It's a form you're talking about? 

A It's a format, and all you have to do is go 

through and check each one, and it has the building number, 

and the apartment indicated on it; and if it's not there; 

you go down a punch list -- not punch list, but it's a 

format on each apartment. ..I went down this list and 

22 I checked those i terns which '-rere done and which were not and 
I 

23 i presented those lists, okay? 
' I 
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(···.-----H------------------------------------1~--1 
~- 1 THE COURT: Now. the lawyer's asking you did you 

2 check the operational quality in the unit --

3 THE WITNESS: Yes, I checked the operation of 

4 things. 

5 THE COURT: You are ·not listening to the question. 

6 By turning on the water, by flushing every toilet, by 

7 -
turning on every electrical switch, and by turning on the 

8 refrigerator to see if it would run, by turning on the 

9 stove to make sure it was hooked up. Did you go to that 

10" much detail? 

11. THE WITNESS: Yes, sir, I did. 

12 THE COURT: Last walk through? 

13 THE WITNESS: Yes, sir, on the walk ~hrough I 

14 did. I chec~ed the items. 

15 THE COURT: For operation as well as installation~ 

16 THE WITNESS: Operation as well as installation. 

17 BY MR. WEINER: 

18 Q Then, the form that you used for this apartment, 

19 A6 -- I'm just using this as an example -- you got there, 

20 was the form a blank form when you started your walk? Or 

21 was this a form that had been used on the unit as it 

22 progressed? 

(_ · ... 23 A This was a form that was used for final 
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--~~~~. ~~----------------------------------------------------------------~-----

1 inspection upon me. I always use .this form. f:. 1 

2 

3 

4 

5 

6 

7 

8' 

9 

10 I 

11 I 
i 

··-
12 1

,: ·~ 

13 i 
I 

14 ' 

15 

16 

17 

18 

19 

20 

21 

22; 

23! 
I 

Q But had other -- had there been ~iting on this 

form previous to your walk? ·· 

A No. It was a blank form. 

Q It was a blank form, and you filled out. or 

checked various items on it; right? 

-· A I checked various items on it. It had a 

~uildi~g number, and apartment at the top of it; and I 

checked the items. 

0 Then you gave it to Mr. ·McCarty? 

A Yes, sir. 

Q Did you sign it? 

A No, sir. I didn't see any reason to ~ign it. 

Q Did you date· it? 

···A··· .. · .No.. I didn't see any reason to date it at that 

time. 

Q Now, still with your A6 unit, ~sn't it so that 

the work that is listed to have been done on this could 

not have been done, and then a full paint job take place? 

A There wasn't a full job that took place on any 

of the units in question. What happened was it was in the 

living room area. So, therefo~e, the bedrooms and the 

the bedrooms and bathrooms are not involved, and the 
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~:: .. 1 damages usually it was just the immediate living room area 

2· that they had to run the wires through. So, it was never 

3 a full paint job on the units that had electrical work or 

4 electrical problems. They had to ·rewire them. 

5 Q You never did a full paint jo~ and 

6 A Maybe.I'm confusing you. We did a full paint 

7 job on tiie !Jnits, but after they had problems with wiring 

8 the furnaces, we had to go back and do a partial paint 

9 job after they touched up -- plastered the walls and 

··-
corrected the dr~~all pro~lems~ 

11 Q Now, let me ask. you this. You went ~- you 

12 ended.your employment wi~h Johhmark· on-- would it have 

13 been the 24th of July? 

14 A Ap~roximateiy there, yes. Sometime in that time 

15 period. 

16 Q . So, you worked for them for about a little more 

17 than 30 days? 

18 A About a month-and-a-half. 

19 Q Month-and-a-half. Were you paid in cash-or 

20 check? Your salary. 

21 A Well, I was supposed to be paid by check, but 

22 things·were --
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THE COURT: Or both .• 

BY MR. WEINER: 

Q Or both •. 

A Well, at times I was paid with a little cash, and 

at times I was paid with a check. 

Q Now·, were you paid a -- I mean on hourly basis? 

A - I was on an ~ourly basis. 

Q Were withholding taxes taken out of your sal~ry? 

' A Yes, sir, as·far as I know. 

Q Did you receive a W-2 form regarding your salary 

for 1980 from Johnma:rk?·· 

A I can't recall. I'd have to che.ck my tax 

records. I don't remember. 

Q Did you get back the money withheld from your 

wages? Did you get -- was there a problem with that? 

A Well, the problem was I was never paid.period. 

To a certain degree. 

Q You never got any money from aonnmark?· 

A I received a little money, but the problem · · · 

was -- my understanding that there was, they were 

operating, and I chose to help him work, and, you know, 

there was no money available. 

Q And you worked on how long, then, without getting 
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1 paid. 

2 A Three or four weeks. Three weeks,-approximately. 

3 Q So, does he owe you money? 

4 A Yes, he does. 

5 Q How ·rrtUGh: money does he qwe· you? 

6 A Well, I've never sat down to actually compute 

7 ·it at tnis point. 

8 Q Do you go around worki~g for nothing? 

9 A No. I would say around $1,100 or $2,000, 

10" $1,SOQ; something like that. 
I 

1f . Q i-1ait a second. Eleven hundred, ·2,000, 1!500 • 

. 12 Do you know what it is? 

13 A Appr,oximatel·y $1,500 in salary. 

14 Q Did you work for him because you were his 

15 friend? 

16 A No. I went over there·with the intentions of 

17 working with him on an hourly basis to make an income. 

18 Q And you conti~ued working without getting paid? 

19· A Yes, I did. 

20 Q Did you, for 1980, file an income tax return? 

21 A Did I file a return? 

22 Q Yes. 
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Q Oid you get money back? 

A I don't recall 1980. I don't think I received 

any money back. I'm not sure. 

THE COURT: He's talking about getting money 

back last spring or early summer cause you filed your '80 

return in '81. So, the question is did you get any tax 

refund in the spring of last year? 

THE WITNESS: No. I don't believe I received a 

refund. 

BY MR. WEIN:ER: 

Q ··Just one final question. lihile you were on the 

job as a foreman is that what your title was? 

A Yes. 

Q -- do you recall any injuries on the job? Any bod~ 

getting hurt? 

A Not to my knowledge. 

Q Well, if somebody did get hurt, they would 

probably report to you; is that correct? 

A Yes,. sir. They would have. I think they would 

have. 

Q In conclusion, if you had a problem during the 

month or· so you were on the job, who would you go to? 

A With a problem about the job? 
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1 Q Yes, sir. 

2 A Mr. McCarty. He was on the job. 

3 Q But what was he? He was the man to ask the 

4 question? 

5 A He was the man to go with if there was a 

6 problem on the job. Yes. 

7 Q - What about Mr. Sauer? 

8 A Mr. Sauer I c;lidn • .t answer to. Mr. Sauer, he 

9 wasn't on the job at the time~ Mr. McCarty was on the 

10· job. I jusf' reported to him ... 

11 Q He was there eyery day? 

;. ::::~·· 
12 A Yes, sir. 

13 Q Did you go to Mr. McCarty with problems or 

14 questions? 

15 A Yes. I went to him with some questions about . 

16 certain things that were done or, you know, procedures 

17 of the job. You know, there's things you have to talk 

18 over. 

19 Q Sure. But you \\Ohld not go to Mr. Sauer? 

20 A No, sir. 

21 MR. WEINER: I have no other qu-estions of this 

22 witness. 

•.. 23 MR. BOYKIN: Nothing further, Your Honor. 
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Q No. Just as ~riefly as possible. 

THE COURT: Give an overview of it. 

THE WITNESS: We were there to rebuild· certain 

plumbing devices inside the space, and we were also there 

to install new kitchen appliances and a kitchen center. 
.-.··· 

BY MR. BOYKIN: 

Q· Did you agree ori a per unit price with John-
. : 

mark?- . 
. .• ..... 
,. ~ ,;. 

A Yes, I did. 
-.·~ ·.:~ 

0 · What was that amount? t:zt~~~ .. 
A That· amount was $178. 

Q Were there provisions in your agreement with ~.:. :_ . . 

Johnmark·· for ·extra items? I,. 
A Y~s, there were. There was a supplemental 

.. . . ~ 

worksheet that covered other possibilit~es of repairs on 

the job. Our contract with them was for at that list 
· ... "; 

-~ · ..... 

price less 25 percent. In other words, if there was a 

water closet for instance that needed to be replaced, . ~ ... 

we would-take the list price that was agreed upon by 
1
· .. · . 

. . 
A. o. c. Fairways and Johnmark·,· and I would charge 75 •:::": . 

·: · ..... ~ 

percent. 

Q Do you recall how many units you completed 

between April and June of 1980? 
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1 A Roughly 30. 

Q Well, let me take you back. That would be the 

3 entire job; wouldn't it? Thirty units. 

4 A I'm sorry. I must have misunderstood your date. 

5 Q Between April and June. 

6 A Between April and June. First of June? . ·: ... 

7 Q Yes. 
-

8 A Probably something in the line of 20 units or .~:::~':;:/. 

9 so. 

10 Q Could it have been 19? 

11 A Very possibly. 

12 Q Did you complete or in those units were.those 

13 units, the 19 units that you completed, were they 

14 approved? 

15 A ·By whom? 

16 Q Were they approved by Johnmark? .· · 

17 A They were approved by Johnmark and by Fairfax 

18 County. 

19 Q You did receive county approval, also --

20 A That's right. 

21 Q -- on all the work you had done on those 19 ;· 

22 is that correct? 

23 A That's correct. 
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Q Were they approved by A.o.c. Fairways? 

A Not -to the best of my knowledge. 

Q Those 19 were never approved? 

l.ffi. WEINER: . Your Honor, I think that's a 

confusing question. Now·, are they talking about his work 

or the units being approved_? The·re' s two different things. 

MR. BOYKIN: I asked him whether or not his 

work on the units had been approved by A.o.c. Fairways, 

Your Honor. 

THE COUR~: When you say, "were· they", "they" 

sounds like complete units, but make ·your question a 

little more clear, sir. 

BY MR. BOYKIN: 

Q 01) the t"irst 19 units,·did a time come when 

those units, the plumbing work had been finally approved 

by A.D.C. Fairways? 

A On those 19 units, to the best of my 

recollection of it, I'm not sure that those 19 were 

actually ever approved. That's a very confusing thing. 

Those units were approved at one point in time, but then 

they were disapproved afterwards. 

Q Disapproved by whom? 

A As I recall 
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.~- --------~--------------------------------------------------------------~---1 
1 Q All right. I'm goi~g to show you an exhibit 

2 that's been admitted into evidence •.. It's Exhibit 11, and 

3 this is a list which relates to the partial units that 

4 were done in the basement. 

s. MR. WEINER: Your Honor, I. am not sure that the 

6 witness my note-- did he say he·got paid on the 19 

7 ~nits, ahd there are other-units? 

8 THE COURT: No. The question was related· to the 

9 19 units. He says were you paid? He says I'm owed, and 

I have a lien on it.· 

11 MR. WEINER: On the "19? 

,.-· .. 
~: .- . :-~: 12 THE COURT: Wait for cross. 
'-:~· ·' 

13 MR. -BOYKIN: Let's go back. 

14 MR. WEINER: I'm sor~y, Your Honor. 

15 THE COURT: You can be correct, but that's what 

16 he said. 

17 BY l-1R. BOYKIN: 

18 Q You worked on and completed approximately how 

19 many units? Completed units from your standpoint. 

.. 20 A Completed units they would be approximately, I 

21 guess, 30 units off the top of my head. Thirty-one units 

22 in that building which were complete. There were a matter 

23 of eleven units. As I recall, there were 42 units in that 

·2G7. 
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building, and I can be wrong about that. 

Q 'Now, of the 30 --on the 30 units you completed 

.some of those prior to May or ~une of 1980, and some 

afterwards; is that correct? 

A ·That's' correcit. That's correct. 

Q When you say you haven't been paid, are you 

talking- about the total package of 30? 

THE COURT: What haven't you been paid for? You 

tell us. 

-
THE WITNESS: On the job in question, we were 

owed moneys for work that we performed on the project. We 

were paid·some moneys. Now--

THE COURT: For how many units weren't you paid? 

. Or does it go a different way? 

THE WITNESS: There~s two ways to look at that. 

We did work in two buildi~g~. We placed a lien on the 

first buildi~g,·and ·that's the one that involves these 

units. ·When you say -- when we are talking about whether 

I've been paid for specific units, as a company we don't 

; .. ~ . ~ ·_ .. 

.. ·.; .. " 
~ .· 

... •. ··:-. 

... 
. . ,. 

r -
I • ' 

recognize that as specific units. ~ve look at it as P«:tyment·l~ ..... 
. 

toward the amount owed. Payments toward the indebtedness. 

I'm not really trying to mislead anybody, but that's how 

we perceive it. 
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.,,. 1 BY MR. BOYKIN: 

2 Q So, there are still moneys owing you? 

3 A That' .s correct. 

4 Q How long have you been in the plumbing business? 

5 A I've· been in the plumbing business about 17 

6 years. I've had my ~Wn company, now., for about five. 

7 Q Did you perform your work·in this building in a 
I 

8 workman-like manner? 

9 A That's· correct. 

Q 'ln accordance with industry standards? 

11 A In acco~dance with industry standards, and also 

...... ; 

• .. 
12 Fairfax County and the state plumbing code. 

13 Q It's your testimony, then, tha~ all of these 

14 30 units that you completed were approved by Fairfax 

15 County? 

16 A That's correct. 

17 Q Now, going back to Exhibit 11 which relates to 

18 other units. These would be partially completed units. 

19 No~, do you recall doing work on Units Bl, 2, 3, and 4, 

20 and Units AS·, 6, 7, 8, 9, and 10? 

21 A That's correct. 

22 Q Where were they located in Building 4355? 

23 A They were in the two lower levels, basement 
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1 
(1: 30 ,p.m.) 
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2; 
I 

AFTERNOON-SESSION 

3 Whereupon, 
·-~: _. ___ .. .,.· 
.: ... - ;~- ·· .. 

.. : -

4· 
I 
I 

GAR.Y ~. STURGILL, 
:~-· .. -·~:· :: .. 

5: having been previously duly sworn, was examined and ~;~.¥:· J j;. # 

6 testified further as follows: 

71 DIRECT EXAMINATION (Resumed) 
.. 

t(:~?.~. 
g, BY MR~ BOYKIN: 

I• 

9i II 
I~ 
' 

Q Mr·. Sturgill, during the break, did you have an 
I 

1or I opportunity to review the figures on the partial units 

.. 11: 
' 

completed· that are reflected by Exhibit Number1 11? 
-; .. I 
,..~ ... 12 1 

~-:~' A Yes, sir. I believe so. 

13 
I 

Q Now, ·will you go over those units for the judge 
r 14 I 

I st~rting wit~ Bl and tell him whether or not those figures 

15 are accurate that are .listed on there, and if they're not, 

161 tell him what the difference is. 

17 THE COURT: As r~gards your area of work. 

18! BY MR. BOYKIN: · ..... 

... ·._. ···. 

19: . Q As regards plumbing work. Thank you • 

20: 
! 

A On Unit Bl, the amount that's on this exhibit 
~ .. . .... . . 

2( differs from our billing amount by the amount of $30. _ ......... . 

22; There was additional work there concerning· some broken 

23/' 
I 

j_ 

pipes in the common area that was performed, and it is not 

2~0 
! • 
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.:.....· 1 reflected in this statement. So, the amount should be $30 

2 more than what's shown. 

3 Q What's the total amount there that should be on 

4 this figure? 

5 A Two nine six nine three. 

6 Q What about B2? 

7 A The amount that· ·we have on our billing agrees 

8 at $241.59. 

9 Q What about Unit B3? 

• J 
10 A B3 we have two four one five nine, and that agrees 

11 with the exhibi't. 

12 THE COURT: I suggest you only develop testimony 

13 of what is different. If it agrees, don't bother with all 

14 the figures. Just say "the same." 

15 BY MR. BOYKIN: 

16 Q Unit B4. 

17 
A We -- our amount on Unit B4 is two five four two 

18 six. 

19 
Q And is that $10 more than -is listed here? 

20 A That is. 

21 
THE COURT: You say they have billed $10 less 

22 
than they should for that work, therefore, you were saying 

.,. ... -. 23 
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THE WITNESS: Yes, Your Honor. 

THE COURT: Use that terminology from now on 

because you've got 30 some more. Add $10. 

BY MR. BOYKIN: 

Q AS •. 

A On AS 

Q - Would that be add $10? 

A That would be add $10 on AS. 

Q And A6 is the same; isn't it? 

A Yes, sir. A7 is the same. 

Q AS? 

A AS we have 

THE ·COURT: Add or subtract how much? 

THE WITNESS: Roughly $2. 

THE COURT: We won't stop to fine tune that 

figure. 

BY MR. BOYKIN:. 

Q A9? 

A It's a correct -- it's the ~arne. 

Q AlO. 

A The amount should be -- $10 should be added to 

the amount. 
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1 Unit 31. 

2 Q Unit 31. 

3 ·A That was 

4 Q That was an ag~eement? 

5 ·A That's right. 

6 Q Thank you. Now, Mr. Stargill -- Sturgill, I'm 

7 sorry, again we are·talking about partially completed units. 

8 The figures you just gave us are partially complete: is 

9 that correct?-

-10 A That's correct. 

11 Q Now, the billings on the 30 ·units that you did 

12 complete, have you been paid for those? 

13 A This is that thing we were discussing. 

14 THE COURT: How is that relevant? 

15 MR. BOYKIN: Your Honor, eleven of the units 

16 we're claiming have not been paid for. 

17 THE COURT: If the contract -- the issue is 

18 should the. contractor be paid. Not his subs. 

19 MR. BOYKIN: I'll withdraw the question. 

20 BY MR. BOYKIN: 

21 Q Did you 'do any work on Building 4345? 

22 A Yes, sir, I did. 
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amount of work that you did on partials in that building? i ; ,. · 
A Yes, sir. 1<t<· 

Q What amount of wo·rk did you do, or what is the 

amount that's due to you on those buildings? 

A The total amount that's due to me? 

Q Ye·s, sir~ 

A $5', 363.21. 

THE COURT: I didn't hear your figure. 

MR. BOYKIN: Say the money again. 

THE WITNESS: $5,363.21. 

MR. BOYKIN: That's on Building 4345? 

MR. MAYS: Your Honor, note our objection to this 

testimony on the grounds that the inform~tion provided us 

up to this point shows no plumbing work in that building 
. . 

that Johnmark's ~aking a claim for. 

MR. BOYKIN: It's cross examination, Your Honor. 

MR. MAYS.: In his own exhibit there is no 

plumbing work in reference to that building that I can see 

on here. 

MR. BOYKIN: Still cross examination, Your 

Honor. I'm trying to elicit whether or not he did any 

plumbing, and they can cross examine. 
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i ( .. -----H-------_.;..---------------------------t~--1 
'- 1 MR. BOYKIN: Yes, sir. J · 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

( .· 23 

THE COURT: What do you mean 

MR. BOYKIN: His objection relates to cross 

ex~ination not to any technical difficulty. 

THE COURT: ·. Is it true that you want to show 

what a sub bills a contractor on a billing where the 

contractor • s not claiming· -any money? 

MR. BOYKIN: I'm trying to find· out, Your Honor, 

whether or not he did any plumbing work on Building-4345. 

. THE COURT: He says he-did, then you ask him was 

his bill.paid~ 

MR. BO.YKIN: I asked him how much was the 

bill. 

THE COURT: But your opponents say that's not an 

issue in the case. Tell me how it is an issue in the 

case. 

MR. BOYKIN: Well, Your Honor, in regards to thesE 

partial lists, Exhibit 11 that.was listed in essence for 

Building 4345, there were some partial figures that were 

done. 

Now, what I'm trying to determine is the same 

thing that we determined on all the other units whether 

or not plumbing work was done, and whether or not this 
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exhibit accurately refl_ects what his work was on those 

buildings. And that's certainly relevant, Your Honor. 

THE COURT: I'm not concerned with h~s bill or 

the a~curacy ·of your first witness's. list. 

MR. BOYKIN: Yes, Your Honor. That's what I am 

trying to determin~. Thank you for helping me out with 

that. 

MR. MAYS.: Your Honor, we still object because 

on the first set of partials at least, plumbing wasn't an 

item listed. 

THE COURT: On the first set of what? 

MR. MAYS: One through ten, the partial units 

that we're talking about, now, in Buildi~g 43 --

THE COURT: ·one through ten of what?· You see, 

I don't have any one paper I can refer to to find out 

what the plaintiff claims other than the ~otion for 

Judgment. 

MR. MAYS: Plaintiff's exhibits on the yellow 

sheets reflecting the partial work. I'm sorry I don't --

THE COURT: I have Exhibit 11 in my hand. They 

make a claim for Building 4345. 

MR. MAYS: Right. But they do not specify any 

. ~:--. ~ .... 
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23 i plumbing work, and through the discovery process, Your ;. · 

! ' ~-+----~' ~------------------------------------------------------------------r----1' :i 
I 'I 
I 

276 



II 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12. 

13 

14 . 

15 

16 

17 

18 

19 

20 

21 

22 

104 

Honor, they have never once indicated that they are making 

a claim for any plumbing work in that building. 

MR. REESE: If Your Honor please, during the 

recess.with ~rr. Sturgill, myself, and Mr. Weiner, it was 

determined ·that the yellow sheets that were introduced into 

evidence through M~. McCarty were inqccurate in one area, 

and they-were inaccurate in that Johnmark had been billed 

by Mr. Sturgill for pl~bing work that·had been done in 
--

4345 that does not appear on the yellow sheets. 

THE COURT: Is that a long way to say we want 

to add to our claim? 

MR. _REESE: Exacl ty. 

THE COURT.: Do the ~leadings permit you the 

way they are drawn? 

MR. REESE: The Pleadings are drawn in the 

general so that we're asking for $123,000 for par~ial work 

at Ivymc;>unt. 

THE COURT: All right. So, it's an add-on. Go 

ahead. 

MR. REESE: Thank you. 

BY MR. BOYKIN: 

Q Did you do plumbing work on Building 4345 prior 

··I. 
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A Yes •. 

Q Do you know the amount of work that you did on 

· 4345 alone? 

A Yes, I do. 

Q Will you please tell the Court what the amount 

of plumbing on that build~ng was that you·billed to 

Johnmark'"? 

A $2,251.92. 

THE COURT: What was the· $5,·300? 

THE WITNESS: That is the total amount that I'm 

under 

THE COURT: You mean work you did not only for 

Johnmark but directly for someone. else? 

THE WITNESS: No, sir. It involves .the 

contractor -- it involves several buildings. We performed 

work i~ two of the buildings there. This ends up being 

the amount.of money that we're owed on the project. 

THE COURT: So, then, when the lawyer asked you 

how mu9h were you owed for Building 4345, you were not 

correct when you said 5,300 and some dollars for that one 

building? 

THE WITNESS: I thought he had asked me how much 

23 was I owed. 
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1 MR. BOYKIN: No. On 4345. The Judge is perfectly 

2 corre.ct on that. 

3 THE COURT: So, would you take back that bit of 

4 testimony? 

5 THE WITNESS: Yes. I guess I do. 

6 THE COURT: So, what is your answer, now, as 

7 to plumbing, heating, and air conditioning work that you 

8 did before July 24 on Building 4345? 

9 THE WITNESS: $2,251.92. 

-10 MR. BOYKIN: We· ·hav.e · nothing further~ Your Honor 

11 CROSS EXAMINATION 

12 BY MR • .MAYS: 

13 Q Mr. Sturgill, when was the first date that you 

14 inspected the units in Building 43 -- well, any building 

15 in Ivymount? 

16 A Probably on or. around the 1st of April, 1980. 

17 Q Did you enter into a contract a written 

18 contract with Johnmark Construction for the plumbing work? 

19 A Yes. 

20 Q :Do you have that with you? 

21 A Yes. 

22 Q May I see it, please? 

23 (Handing document to the attorney.) 
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1 isn't that what you said? 

2 No. 

3 not what you're saying? 

4 A what I said. the 
~' ··: ., ~: . . ·.;.. 

5 everything 

6 completed other than e job of connecting 
.. -

7 the range and think that's what I said. . -··:.-

8 THE COURT: him from the 

9 case? ~~~~lt~:~.--. 
~: .... ··. . 

• • • ·.··~~ 0 • - .. 

10 MR. Yes, Your Honor. ;~~~~~~:··: 

11 You may leave, s'ir • 
•.. 

~_:'·1 12 I (Witness excused.) 

13 I MR. REESE: Call Barry· ~1ates. 

14 
I 

15 : BARRY_T. ~4ATES, 

16 

17 

..... 

f?": 
~:..:·)~.;. 
t.. .• 

was called as a witness by and on behalf of the plaintiff, 

having been first duly sworn, was examined and testified ... 
18 

19 
II 

20 If I 

t ·'·. · ... . t ... . r··< .. 

~~c 
as follows: 

DIRECT EXM1INATION-

BY MR. REESE: 
I • •. 

21 I Q Mr. Mates, what is your full name, sir? ~. :~·::.· .. :. 
I 

22 I 

23 

·:.:- .. · .. 
i· . 

!·.~ .. ~~- .. 
r 
I 

A B~rry T. Mates. 

THE COURT: M-a-t-e-s? I;· · .. :· 
--+---~1----------------------------+---., 

280. 
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1 THE WITNESS: Yes, sir. 

2 BY MR •. REESE: 

3 Q How are you employed, sir? 

4 A I'm the president of BT Electrical Enterprises 

5 Incorporated, state licensed contractor. 

6 Q How long have you been a state licensed 

7 contractor in the electrical field? 

8 A March 13, 1978. 

9 Q All right, sir. You were so licensed in 1979, 

to· 1980; is that correct? 

11 A Uh-huh. 

12 Q Did there come a time when you performed 

13 work under a subcontract with Johnmark ~t a project known 

14 as Ivymount? 

15 A Yes, sir. 

16 Q All right, sir. Let me take you back, if I 

17 can, to Building 4355 at Ivymount. Does that building 

18 ring a bell with you? 

.19 A Yes, it does. 

20 Q All right, sir. Let me show you, if I can, 

21 Plaintiff•s Exhibit 11 which is the partial list, again, 

22 to be much used today. Have you had an opportunity to 

23 examine the figures recited on this list with reference 
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117 
to the electrical work done in the units identified? 

A Yes, I have. 

Q All right, sir. Comparing your records with 

these records, do they differ in any way with reference 

to Units Bl, B2, B3, B4, AS, 6, 7~ 8, 9, and 10? 

A To my knowledge~·they're all consistent. 

Q - T~ey're all consistent to that point. All right, 

sir. 

Now, let'·s go, if we can, to the following units. 

Those would oe units once again in Building 4355, Units 21, 

22, 23, 24 ~-

THE COURT: Stop. If you have consecutive-numbers, 

say 21 through somethi~g. Don't make the clients pay for 

reading single numbers •. 

BY MR. RE.ESE: 

Q Units 21 through 28 and 32, 33, and 38. Have 

you compared your records with reference to the work that 

you performed in these units? 

A Yes, I have. 

Q Do your records reflect these units al~ were 

finalized by you? 

A Yes, they were. Did you mention 31? Did you 

23 exclude it? 
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('·.-. ----H-----------------------------~~--1 
\..;·::· 1 Q I. did. 

2 THE COURT: He excluded· tha·t. 

3 BY MR. REESE: 

.4 Q · Thirty-two, 33, 38, the 30 numbers. These were 

5 all finalized by yo~? 

6 A Yes, s~r. 

7 Q That was under the contract with Johnmark; is 

8 that correct? 

9 A Yes, .it was. 

Q As part of the work that you were doing, did 

11 you run what is known as an electrical test within each 

12 and every··one· of those units? 

13 A Yes. My function was under my.contract to make 

14 sure that a ~ight switch functioned, that a receptacle had 

15 power to it. 

16 THE COURT: Are you saying, then, you did all of 

17 the contract work? 

18 THE WITNESS: As per my contract. 

19 THE COURT: Wasn't sure about the finalized. 

20 MR. REESE: Not only were these units finalized 

21 but --

22 THE COURT: Don't use that .term. I don't think 

~· ·. 
\~ . 

23 it's a term applied in the building world. Did you do the 
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; ... ··.,· 

1: 

2 

3 

9' 

10 

11 

12: 
I 

13 

15, 

16. 

18! 

191 
I 

201 
I 

I I 

21: 

22i 
! 

23i 

work? 

BY MR. REESE: 

Q Having completed all the work, were these units 

approved ~y Fairfax County? 

A Yes., they were. 

Q were you ·pres·ent when they were approved? 

A Yes, I was. 

Q You walked them, also? 

A (Witness nodding in the ·affirmative.) 
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~~--------;r-----------------------------------------------------------+---~ 
~~:: ·1 THE COURT: What about 21 through 28? . ! : ... :: 
1 

['~·-... 
(~·.: .. : 

' 

(, 

2 TBB WITNESS: Yes, they· were --

3 THE COURT:· Did ·you do ~11 of that 'Work? 

4 THE WITHESS: They were finalized. 

5 TRB COUR'r: Was it ever approved? 

6 TBB WITMESS: Yes, they were. ·Can I insert some-

7 thinq? . . ~· .... · .. 

TBB COOltT: If it • s :c~rrect ~·t:eatimony or make your 

9 
.: ;~ :' ~· . , ': ... testimony more accaza~· ; .' ' . :;..:, 

. . 
10 THE WITNESS:· Upon txyi~q to ge~ ·.-th-e·. actual dates 

11·· on some of the· fina~s, the -- my office- called Pairfax 

12 

13 

14 

County trying to_ get the speci~ic dates that the Defendants 

needed on the finals for the. 2o··· series~ and as of right· now, . 

it's -- Pairf•x County i• like a year behind in their filing 

15 system. So, they're trying to locate it.with the new 

16 inspector •. So, it's possible it. will be there at a later 

17 date. 

18 BY MR • RBBSE: 

19 Q ·Now·, sir,· all the wQrk· that-yo~e·rforaed·on. thesr~.- ~· 

20 11 completed· units -- that woulti· be the 20::se~ies plus ·the .. · 

21 3 in the 30 series ~4 work completec.\ .. on ~· p~rtial units ,.._ 

22 was that done iD a workman .. like fashion?. · 

23 A I would like to think so. 
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I 

1 ' Q All r~ght-: 

2 u. BEESE: No further _questions··.· 

3 THE COURT: .. Allk him aboui: Onit ~1 since that' • in 

4 issue. 

5 Ma. BEESB:. If Your Honor please, I don't believe 

6 any electrical work - ... 

7 -TSB. COURT& Di4 you do--~-

a· -mB Wl:TRBSS: . I don ' t · thiDk so • 'l'ha unit on my 

9 l racoJ:ds wa8 notified ~- 1 JMUlD it vas Doted as· b~~CJ occu-

10 

12 

I 
1a· I 

14 

15 i i 

16 

17 

18 

19 

20 I 

i ' 

21 

22 
i• 

I 

I 

23 i 
I 
I 

i,: 

r 

pied. ·· 
. . 

DB coua'l .. Then rou:.~~~- ilot do. any work? 

··• WiftB~S: I. don't believe· so· •. :.. 

=im.:·'""BBBSB~ ·aoae is- ·c:!i,it!'med,· if Jour .BoQor· please. 

YoUr witness,. gentlemen. . . 

CROSS EXAIIIRA'liON 

Q Mr-. Mates, you teatifted that in reference· to 

BuilGincJ 4355, Units 21 through 28, 32, 33, and 38, that 

those ·at sda point·pasaed Pair~ax· County inspections? 

A Yes., X did. 

Q Now, is ·it. not-·trua· tftat:· for. most of those. units 
IJ,o~ ...... 

it: •as after July lrCI, 1980? . · · 

A ~e laat: ·"day ·I bad recorded on rtl':f checkout sheet 
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( .. -----HI-----------------:-~~.~i'i-1.:;'!""":, ~=-· ------------......... ---i 

~.......;- 1 ~as .7/30, and 'that ta why •• · can• t find a. specific date. · · ·I:·· ·· .. 
I . 2 

3 

4 

5 

. 6 

7 

a· 
9 

i· . 
... 
!. . f.· .. 
:··· 
: ... ~ 
'L·..;· .; .•• • 

1... ',· 

': 

But they were finaled after that~ date 1 yes. l .finaled · them 

when the other contractor· vas 1n . thet-e ·functioni~g·~·. · ·· 'fhe · · 

~urity called ·me up an~.· said we ha~ · tQ. have · these fiaa·ls .- .... t;> 
. . f~ '':: ' 

So, I went ··.in on ·ray .::own.· an4 ·-got.:·my· portiOD of it finaled. · .. · 

'fBB COURT:·. 1lbea you:,;·say. finaled, that's not good . · ·t'·:·,:~ 
. Zn~lishr but do you JaelUl·-yoli did the wort you were Qupposed . ·-- ·r.:::.·:.:~:· 

t:o do? xs··tha.t what. yo·u .mean?··.··· · · . -~: .... 

'rBB · WlmBSS: · It was: ~pprov~d by ·the inspe~~C?.A 
. 

10.. autho%ity o·f~ th~t- araa. . ..... ~ ·~~ ... ~:· :~ 
. \• ... . ~. 

,.. ·.· . . . .. <~·}·.··· 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. · . '1'BB. COUR'r 1 They aay··haye .. appzoo.,ecl· it, ·but.~i~ you 

do' what yt,i were ·supposed. to ·-'do~· .::If you do !ialte·, tbey.: can . 
_; 

still approve that house. · ;: .. 

1'BB Jfi'.rNESS·s tthen ··asrone situati~hes:e"-~Y~·"':· 

a light· fixture wasn't available"bec:ause·it wasn't on the . : . 

job. So,.it·was finaled with .l~e a blan~_plate installed 

on the outlet so it would-~ass• 

BY MR. ·MAYS:· ,. 

Q So, you ware talkin~-:·~out a unit where the.' actual·. 

fi·xture was no~ installed? 

A Y~~·~- got the fixture I mean you • ve got ~· 

list. · Just t~~l me wh·at you need, and I '11 s~y yes or no.· 

Q I was just tJ:ylng to understand your p~e_vious. 
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~----~r---------~----------------~------------------------------~---!. ·:·:~· 

4 

~(:? 
~-· 

1 

2 

. statement that you would just pu~ a plate over· something-.-··-···· 'j'··· ·. 
A In order to ·final. it,· to ·get a :final inspection ;_: .... :~ 

3 I !I on it, on a unit, if a Unit ~·~~;t have a liqht fixture,. 
i ~ .. ' 

i . ~. 

1/?:·.; 
4 . it's goin:g:to b·e ·projected for~~~ ;eek later or two weeks<! 

I 

I 

51 

.!. . .. .. . 

.. ~ .. ... . "' 
. . . .. ... r,;:}' 

61 
I 

7 

later. ·I-::dma't want t~ hold up· ay end of· it• · SQ1··.~ have. 

Diy end chec$e4· out •. : and ·it .. c~~tie<~caught. · iJi the tail end·;· 
...... 

come baCk at a later date when' it's readily available to 

~ ··~ .: .. 
• ~~:~.:/._ .. ~ ':· J ·: 

r:···. 
t,~f·;.:,· 
~~--,:.:,, 

8 · install it.~ 

9 

10 
i 

11 

12 

13 

14 

15 I 

16 
I 

17 I 

18 

19 

20 I 

i 

21 

22 I 

I 

I 

I 

23 I 

i 
!~ 
I 

· Q · · .. r just wanted. to be .. c:le~r. but .your ·xecorda. indi-

-
theix- ac~~- hspe~~n&- had :tof~ve .. ~eeD after Julr· 30th?. 

. . ~ .... :1, .t~. ~J 

· OD. some of. the .. ·uni:tit•r·~·~· . . ... .. A 

21 throug~ ·281 32. 33, and 3·8?. · .... 
r;. 

A Well, my stuff is in .there. .we·. went over 1:hat: 

earlier. I. think the 21.unit:~-was finalad the lrd day of· 
... 

July, and tJie rest of them, as you looked· at them previously, 

they showed .they were ready on· '7/17; but it: didn't show the 

inspectio~:ciate which we're trying to find·out right. now• 

The problem beinq is, when· a _?,e~t was issued, the peridt . 

was issue4 ::,for the building as :.one; whole unit, ~d the 

individua1··.~artments are an intrical part of th8 whole 

-.--t· .·· -· .. -"":.•'• .... 

~ ... : ~ · .... ; : 

...... ' .. . 
:: .. . 

I . 

pack•ge. So, they are not individual permits for each unit. ~ .: 

I 
I 
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:· .. :;.' ; :.-
,.,... ·------~~---------------~~-------------~---~~ .. 

(..::;;::· 1 · Q Mr. Mates,_ vas it partf:of your contract with ~--

5 

..... 

(. .. 

. ,. I 

Johnm~hrlcx tp h~g ·the ligh~ · f~~~~s?. :.~-~: ·.·'. 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A Yes, it was .• They ~era to furnish them, and I was 

to install :them. '· . i 

Q ·All right. Am I correct that iD Units· 21 through 

2 8; 32 1 ll 1 . and . 38 in those units ·some of the fixtures were 

not huaq?. . : 1 • 
-.. • •••• ~ 0 ' 

l .. 

· A It's ·possible. ·I'll have to look at my, sheets--~ .. 
.. ·. ·. 

and find out which ones they were;. .• .. ·. . . . i-· 

Q 

-
MR •. REBSE: I have ·tha-:sheet:s. 

liY MR. MAYS: ·· 

Would you please --·this was part of· the cont~ac~ •. 
. ~- ·. -: 

A !h8se ·sheets .you t~~~~up here are for the 

lower levels .... They only inc~~d~d·'·.21 through 400 series 

15 which I have in the othe~ room. 

16 TBB COURT: I'm. not ~f~posed to stop the case 

17 aqain to have the witness prep~~e~hi•·testimony. 

18 'l'BB WI'!NBSS: Let's put it this way: if there 

19 weren • t one or two or three or.- fqur, to me, that's not. a: 

20 -biq deal. -·That's a. trivial iteJI ... · ID other words, if· you 

21 . want credit, I'll give you credit for it. If,. in fact, it 

22 wasn't there, then I couldn't perfor.m my function.· It's. 

23 as simple as that, and I'm not disputing the fact that they 
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1 mig~t not have been there. 
I 
I 

2: 

I 

a: 

BY MR. MAYS: 

Q Mr. Mates_, after beinq employed by Q'ohnma~k},. 

4 I did you read JohllllU1%k1s~' construction ~greement with ADC 

5 Fairways? 
>I 

·i 
II 61 

i 
A Not to my ~aw~e4ge. No, I haven't. 

I 

71 · <t Were you ·aware that the unit was. not complete. fo·r 

8 ac:cept.ance until it passed all:-Fairfax County inspe~t~~~~? 

9 A-.. ~Ro. As. far as; I was concerned, when I finished 

10 
I 

I 

my unit, I. sent an ~4ividual -bill to their representative 
' :, .. ~ ' ; ·"~ 

I 

ll. i 
I 

! 

I 

12' 
! 

who signed: it; and l forwarded it on .to· their o~fic• for 

payment. -'rhei£. inte.rna-1 functions were none of *J business. 
I ·'·· ...... 

13 Q All ~i~t:. Mr.. Mates, -aqain, Building 4355 in 

14 reference to B-1 through 4 and A-5 through A-10, and Onit llf. 
I 

I 

15 
I 

do your records ahow . whether or .. .- not ·you h~d·1mnt~ all -the 
I• 

16 fixtures in those units? 
• •• 4 •• 

17 A Okay. You want a specific unit? 

18 Q Yes. 
I 

19: 
I 

A Okay. Want to start with A-10? 

20 . a All rigbt • 

21 
A I think the bathroom fixture was not installed 

22, from what it looks like here. Tile bathroom fixture wasn't 

installed, and there was no final on the unit. 
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1 Q 

2 THE COtJR'r: What do_ you. mean by no final? 

a 'tJm lfiTNESS: In other words, the county inspectio 

4 was not p~rformed on this unit; ·· ·. · · 

5 TBE cotm-r: No inspection? 

6 I TBB WX!rHESS: Right. :. ··. 

7 MR. UYS: · We have no:.;; further questions, Your·· 
. • • f- ·. ?... ' • 

8 Honor. 

9 REDIRECT EXAMINATION 

10 BY MR. REESE: 

11 ," Q Mr. Mates, just one. ~Is the units that you were 
~~ 

~ -· ;.· 

~:~ ·: ·12 discussing~ the very last,.those were the.partial unitsJ 
•• ~ •• ~ •• .: • • • 0 

13 is that correct? · 

14 A · tes:,, ·they were-. 

15 Q And you had billed them accordingly; is that 

16 correct? 

17. A I billed what I felt was my unit pricing for the 

18 work that was performed in that unit. 

19 REESE: No further questions. 

20 the 

21 
case? 

22 agreeable. 

..... 23 COURT: Can the witness 
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I I 

i 
I 
I 

1 I 

I 

2 As far as--we• re 

: 
I 

I 

3 MR. 

4 leave. 
: i 

5 i 

6 
I Carroll-.Jt!cAvee,. Your 
I 

7 I ·- .. - \ .': ., . 

. 
8 I CARROLL ~--MaAY.E&- . 

'i 

9 was called. as a witness ·.by .co\iDseli. fbJ:.~41:ha!:2laintiff,. having. 
l 

10 I 

I been previously_duly·swor.n, was examiaad and testified as 

11 follows a 
-.i'll I • 

.• ; ..... -.r 

12 .. DlRBCT EXAMINATION 

13 BY MR. "BOYKIN: 
I 

14 Q Would you state your full name and address for the 

15 record. 
I 

16 ' A My full nama is carroU. Jasper McAvee; 2506 Larry 

17 : Avenue, For~· Washington, Marylan.d. 

18 

19 : 

20 

21 ! 

22 

Q Bow are you employed? 

A ·I'll a painter~·- ·,. · 

Q What~s your relations~ip -- what was your relation-

ship to.Joh~Ek~~Construotion in J~e of 1980? 

A I was the -- I did paint and dry wall repair for 
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~ ·------~~------------~----------~--------------------------------~---
Are you familiar with the Ivymount · Project? ~::, . : 1 

2 

4 

5 

6 .. 

7 

8 

9 

11· 

(._. -· -.. 
(· -·. =-:. 
..,_ .. ~ 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

Yes, air. t:·· .. : 
Did you do tha· -paintinq ·and dry wall . for · that :.-~(->:: 

A 

Q 

project? .·,; 

A Yes, air. 

Q And· as a subcontractoJ: t.o John~ark,. is .that c:o~rect? .·.· 

A Yes, sir. 

Q · You're not their employee? 

A No, sir. . 
: ..... -.r.· 

-
Q 11bat's ·your relationsblp .with- the~, now? With 

Johnmark. 

A None whatsoever. 

Q . On the units your contract with Jolmmark and 

Ivymount, how ~uch.were you t9-~~ paid per unit? 

A I _was to be paid $220 per unit. That covered the 

paintinq and limited amount of dry wall repair. 

·a Were there any extras that were added to that? 

A Yes, .sir. 
.. ""-... ';' ... 

Q Bow did they come about? 

A Wel.~, SOJ;lle places walls .had to be replaced. One 

unit we had was a flooded out unit, and we had to. replace.,:· .. 

I'd say roughly, a little over 500 feet of dry wall in that 

one unit. 
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Q ·· .~o you remember the·unit number on that one? 

A Basement flooded. It would be B-1 • 

Q All ~ight. Haw many units did you complete at 

IvymountJ do you recall? 

A Yes, sir. I completed the. complete bUilding. 

Q .Mhile_yQu.were work~g for Johamark? 

A Yes, sir. With the exception to one unit that· was 

a storage type. :It was an apartment, but it was used aa a 

stC?J:aqa type •. 

Q Did you perfor.m.your work in a workman-lfke·aanner~ 

A Yes, sir. 

Q .~n accordance ~ith industry standards? 

A Yea, sir. 

Q Any complaints about the way you did your work? 

A· No, sir. 

Q ~·m going to draw yo~.~ttention, on~e again, to 

famo~ Exhibit 11, and ask. you to·. Uke a look at this. 

exhibit.which relates to partially completed units, B-1 

thro~gh 4 J ~ anci A-5 thro!iCJh 10. 

No¥, have you !:'ad a ~~ce to look at that 

document before? :<: .... ~· -

A No, sir. 

Q Do you recall -- aqaia, taka a look at that. 
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1 Have you observed _. 

11 2 A Yes, sir~ · I was· shOWD this document. Yes, sir. 

3 Q And diu· you--

4 A It's --

5 Q Did you review.the cha~ges th4t.ara co~talned on 

6 this docwaen~ for paintiDCJ and. dry wall per unit? 

7 A ·Yes, sir. , .... \ ... , ..... 

8 Q ADd you've gone ovex- each and every UDit; is that 

9 corrac~? 
.. -.. ~- ...... 

10 Yea,. air •.. .. . : 

11 Q Are those cbarqea accurate insofar· ··as ·they reflect 

12 your billings· ~o Johnmark? 

13 A Y•s, they do. 

14 MR •. BOYI(Ilf: I have il.othift g fuxther, Your Honor. 

15 CROSS EXAMINATION 

16 BY MR. MAYS: · ,. • t-: ... 

17 
Q Mi.· MdAvee; did you ever run into the aitua~ion 

18 where you had painted a unit in .Buildinq 4355 and then other 

19 Joluuaark worke·rs or subs· came in. and did work and messe4 · up ·. 

20 · soma of the painting which cau~ed you to go back into a Unit 

21 
Did that· ever happen? 

22 
A · Did 1 ever do a unit and bill ·--

23 "THE COURT: Because otper people had messed up 
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1 : your. vork. · ... 

I 

2' I 

I 

aj 

4' 
I 

5 A 

6 Q 

A 

8 Q 

A 

. . 
'lBE WIDESS: Yes, sir.·· 

·BY Mll.t 'MAYS: ..... -..... 
. . :. •. -~ 

Othe&- · Jolmmark people?' · 

No sir · .·. • • • 

. ... 

That.. ha4.: aevex happened? 

Hot· with_ their emp~o~~s, no, sir:.·-
-. ·-":!' 

Bow. about theic· subc:.on~rac'tora? .- .. · 
. . 

Well, ~ouJ: BoliO I',. I ~ad .· one _occas£-on i and . I- don~ t .. 
- . 

10 i know if ··that was·=t;hau people,- .v~iCh I· don.l..t: be.l1eve ... ·$..t:· was •. 

11 

13 

17 

19; 

I 

20; 

~11' 
I : 
I I 

22j I 

i 

I 

'fHB · ~RT: · -Have yo\l_ ~yer had· tha electrical· -~ ... 

... 'lBB 11I'fRBSS: · Yes·, ai~··· ··. · 
~ 

1-BE cotm-r: Did you .eve~ have .... ~ dM.,ge tha~ 

ocqur~ed afterwards? After you'd done the painting?. Or was 

that only· before?. · · 4 

••• 0 . ·~· 

· TBB ·WITHBSS: ! cam•t ~call if I had wa~~ damage. 

after the vott was dooe 1· b~-z had like -· 

·THE COUB:Ts Have you ever had damaqe· •·causa·--they .·· .... 
t "!. t.·· 

. •.tol:ed mateJ:ials' in. the ·apar~~t livinCJ· .. room; and then .. when~·;. 

they took the mat:erials out, ·the walls were damaged? 

'fBE WITNESS: No, sir. Not that •. 

j ·. 

1;~;}: 
t;·~f: ·.~·~~· 

. :.~. . 

i . 

231 I · .. ! ':BE COUR~: Co ahead, Mr. Mays. , ..... 

~---H, ~----------------------------------------~-1 
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BY MR •. HAYS: 
•• 0 • 

. ~ 

Q But you do. a~Uiit .havi~g·: to go bade. and repaint 

o I. 

A Yes, · Si.J:'. ·. · · ·: : ', . .~ ·~ .· . . . 

....... .,., 

Q · i~wbat stage ia the progress o~ the work did you 

do yow: painti~g?_ ... · , . . .. -· 

A 

Q 

ill··~·~· ••• 
. . ·-~ 

At what st~ge?. · · .,. ·--':"' . · 
. . 

.Yeah •. Per UDit •. · w.- the paint~~g the firs~ thin9 

9 that.happened? '.rha· last? ..... ;, : ... ·: 

10 A· 
. . .. ': . ':"; . . 

No. ~ey !lad a crew which ·they would· call the ·.: .·· 

.. 
:.)~?):;,, 

·.· 
·fY.:/. 

11 • ..a.the strippers mora.or: less~~~ .. ;:They··woulci.go in-and take··'.';' .. ;.·: .. ~-~- .. ~_::~·=· 
. ~- ~. . : .. ::·:; ~-

12 out -~ el~an ·Out; t:he apartaents-~. -~·-!'tfrash ·them··ou~ ... ·Get.·· all:. . ·. .. . ' ... ~ 

T
· ... · ... · . .;. 

. : ., :·. 

13 the trash ou~ of theau . leftovers from·· the· people ·JilOving- .out, 

14 would cleat .al~ that stuff o\lt .. of ···the places. 'they would 

15 take out like, if doors were going to be replaced, c&biDe~s . 

16 were goi~g t~ be replaced, they would tear.all that stu~f 

17 outr get. all~ that stuff out of-·1:hera •.. 

18 Then I would send my · dry wall craw in, and that 

19 would do what was necessary· in dry ·wall line, and I had an: . . : 

20 -employ~e who did nothing bui: go' through the units ed more;·_ .. 

21 or less what yoq call spacklincj:!and prep work .to get it. 

22 ready for paintinq. 'thaD we would go in and paint the units. 

23 Q So, the painti~g occurred before t.he cabinets 

297. 

: . :' 

... 

. .. . .1·.~~~·- ·: 

• :. ~. ~:1" 

. . 
·•· .. · 

.· .. ···. 

,· .... 
!: 

l. 
t' 



:=.. 
.:;1 
~-~ 
r.-

I I 
I • 

1 

2 

3 

4 
I 

I 

5 
I 

6 I 

7 

·a 1 

I 

I 

9, 

10 

11 
I 
I 12 I 

13 

14 

15 ! 

16 

17 

I 

18 ! 

.·.• 

133 

~ . ~ .. 

were. put up, kitchen·, cabinats1·· 4!. ~~:;. 

A No, sir ... ItitcheD cabinets were put in •. 

Q You . dian • t say that before. 'the painting occurred . 

before the kitchea .. ·aedicine .cabinet was put- up? . 

A · -There • a no ki t.chen iaiiiiaine •abinet:. 

Q ~ '• sorry. Bathrooa. · · ~·. 

A 

·Q 

At the· tiae·: the me~icine cabinets were t:here.­

'fhey.· .-were. already· up?::· :···~; 

. .. 
ftey were. · ThGy- vere·:·up-1· --~~·· ; .·. 
'· .. .... . . .. . .. 

Q . Bcw, ... IJ:aa UDit you: salc.t~~•as a stora9e room, X· 

...... !'~ .• ..... 

····\.-''. 

A ~o. Hot: B-1. B-1 was .. the, basement UDit ·that was .. 

entiJ:ely g;itt.ed out: froa. floc»diilg. 

Q . Was there not a. uni~--~D-~.Buildinq 4355 that 

JohDmark used for storing·matirials in? 

A Yes, sir. 

Q Do you· know which unit that was? 

A lt was -- qo, I'm Rc;»t:·.s~re what n~er it was. 

19 :I It was downstairs. It was cabinets and thi~gs. 

If aomacme ·said six, would that sound riqht? 

TBB COOR'ft· Reqardless, go ahead with the question. 

:' .. · . .. 
I 

I .. 

; . . . . -

.;.· .... 
.. 

~::.:'.-:.:·--~-· 

E.···.·· 

1
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~::' 1 BY MR. MA~S: · > .. 7 r>J:/~.'.· 

.5 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

•14 

15 

16 

17 

18 

19 

20 

21 

22 

I·····- 23 

'· 

Q Po y~u recall seeing< any work done in that unit? 

A· O .. h yes si• & tc; ,, ':'.:•: ~ • , , .... . -

Q Despite.tbe fact ~a~·C&binets·were stored? 
. . .. , ~ ~:- . ~. 

A Yea, ·sir.· 

Q Did. you .. paint that. un;l.t.? · 

A ·' No, I didn't pain-t it·• .-. ·· I hcid my dry wali people 

do their wox-k and eYerythiDg. · ... · ~.:: 

Q I want ·to just clarify ·one· thinq. · Ai-e you testi-

fying tha~- the kitchen cabinets· were.· Up1 :the bat:hroom·· medi­

cine cabinet was up, all the ~i~tQrea war~ ·up before yo\i. 

painted? 

. A Ho~ ail the fixtures , nc;- • 

Q I sa~. But all the kitcnen cabinets and the 

bathroom medicine cabinets? 
:·• • i •. 'fi 

~ . , ' 
~ . . .. ,. . 
- C. 

A· . Yes, sir. They wer~ ~~when I went· in· and painted. 

We had to be specifically careful of damages. 

Q ·~at· dat.e did you begin working at the Ivymo~t· 

Project? 

A I believe it was in February. 

Q Do you recall what Johnmark owed you as of May lOth, 

1980?. 

MR. BOYKIN: Your Honor, I'm qoing ~o object. 

299· 

!>.:.···~/: 

l:t·f·: 
... 

:~:·x<: 

~~;::::,-
·: .. : . 
. . . . · 

t;~~;c~ 

. t1 :,,. 
v·. ~-~ ·;.:~ 
I . 

t"· · .. ;·:.· 

t~.;'.' ·.~· ,:: 
.. t. : ..... : .. ~. 

I: .~, ... 
. . ,. 

... ·. 
i 

I .•·• • .J"~ ·~· 
t··.·· .. ·. 
I 

. i . . r. -f; ·· .... :: 
·.c 

i . 

~: ·~ 

! ~ ~ .. 



1 

2 

3 

4 

51 
I 
I 
I 

6: 

7 

·a 
I 

. gl 

10: 

12 

13 

l I 

I ·1 
I . 

··' 

135 
- £. \, • 

You've already made ruli~qs as to testimony regardi~g what's 

owed subcontractors;-. · 

TBB COURT: I suggest. it'~ irrelevant except that 

if a witness is still owed by somebody who's claiming money, 

then that's impeacbment. 

-.MR. MAYS: Your Honor, this is part of the schedulE· . 

C of the modification where the. ~on tractor· had to. ~upp~y . 

tha developer a list of ail s1JQ·c:;ontractcrs ·it owed. · 

TBB COUR'f: I see. over· a certain amount. Por 

that pm:poa·e, you may answer. 

BY MR. MAYS: : ... 

Q Do you know --
·~·.~- ,. ... ~ ... 

. ·--··· ....... - . 
' ·:-~··' 

A fta question? 

Q Do you know what Johnmark owed you for your work 

at Ivymount as of May lOth, 1980~ 

'mE- COUR't: Why ·do y~~~_pick May 10 when the .. .,. ... 
17; modifica,tion· aqreement was aicjiled --

I 

181 
I 

I 

19i 
I 

20 . I 

I 

22 

2~ 
I 

MR. MAYS: ~at was the day specified in the modi-

fication. , -·· 

THE COORT: · It was?. ··-~1 right • 
. ~ .. . 

THE WITNESS: I don•t-know what you .mean, but any-

way, my bills weJ:e turned in the 23rd. They owed me nothing 

on the lOth. 

l· -
~. -

,_ 

. -: ·=:· ... 
·:{_: .. : .. : 
.... :· .· 

... . . . 

....... ·· 
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;,_·:·· .. 
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1 BY MR. MAYS:·: .. . . . ~ 

2 Q You're quite sure of th.t? 

3 A Positive. 
, 

4 Q Bow much did you .Owe?Metd~~~lta:i:ilur:sta~e;•~u- ia:§th l 

.. ·. f .~ 

5 :.iOtll, 1980? ;·, 4·~4 .... 

6 Be said . he turned h~s bills over ~~ 

7 23rd. ~ey: owed him nothing until ~e ~Jrd. I doli • t knew 

8 hew much more . explicit .. he can be~~ .. 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

.. 
1 .--: 

It. • s cross~ ·-- You •Y n~t · acce~t AA~: .. 

answer fully. .. .. : :..· ... ;; ~::···· 

BY MR •. MAYS: 

Q Isn•t. it true you owe4:McCor.mick Paint Store· over 
~.. ... . 

$1,000 a.s Of .May lOth, .. 19 80? '· ~-~ ~ b ~. 

A It'~ possible, sure. McCor.mick got paid cash 

money or, you know -- most of the time I would qo up to the 

store to pick up paint, and. I w~u~d pay them. I've got 

receipts and dates on the recei~ts, you know, when I made 

my payments. 

Q But you can't tell me right now that as of May lOth, 

20 . l9 80 you did not owe McCormick ~a;nt Store --

21 A Well, you said $1,000~ .I probably owed McCormick 

22 $1,000 on that particular date. 

23 Q And if we qot a letter from them sayinq that you 
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1: ! did, you wouldn't disaqree with· thatJ would you? 

3 

4 

5 

6 

7 

8' 

9 

i 

10' 

11 

13 

14 I 
: I 

15 

16 

17 

18: 

19'. 
. II 

20 I 

21 

22 

23 

A . No, I wouldn't. • But-· 

MR. REESE: . That's al~ riqht. · ~here's no question 

pendinq. ,~' ..... . ~ ~ . . ~· ... .. ............ 

'rBE COURT: Be wanted·~it for another reason. 

MR. MAYS-: · No further questions. 

. · REDIRBC'.f EXAMINATION 

BY MR. BOYKXN:· · . 

Q · _Jus~ ·briefly. on the·:_Bxhibit 11. Again, on Unit B-l, 

what is the a"arge··- I'm sorry~ on Unit ~-6, which was the 

storage room -- • , ••• •' ft 

A !hat is·the storage. ~- ~ 

Q 

A 

Q 

A 

Q 

A 

-- what.is.the aharg~~f9r pain~ing and dry wall? 

For painti~9 that? Without ··-~ 

·What's the charge here for paintinq and dry wall? 

$36.00. 

so, you didn •t really~.~o very muc:h in that? 

No. Like I said, no~ 

Q You sai4 you had to. qo back on some .o.f these units 

and redo s6me work, soll\8 holes . that had been put in by .. .., 
l =·"!~ c 

• t· 

electriciaq.a? 

A 

Q Who employed those electricians? Were ~ey 
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Johnmark? · 

A No, sir .• 

Q 

A 

Q. 

Did they. belong to ADC? 

Yes, sir. 
;_• • I,·~ • 

-. '.rhank you. 

MR. BOYKIN:. Nothing £urther. 

MR. WEINER: Your Honor, just one· brief question •. 

Did you read the Johnmark contract with ADC? 

MR. BOYKXN: Your HOnor~ it's .beyond. the scope. 

· THE COURT: YoQ askad.:him if the ADC people ~d it. 

· MR. WEINER: You asked about who did· it.- ·· . 

TBB COURt: Other testimony was B.J •. was in there. 
f • 

13 I'll permit· another question.·:.:: .... '·-

14 RECROSS EXAMINATION 

15 BY MR. WEINER: 

16 Q Did you read·the Johnmark contract with ADC 

17 Fairways, and the modificatio~ -·~qreement? · 

18 A Pertaining to electricians and stuff? 

19 
Q 

·.• 
Pertaining to the job·· to be performed at .zvy.mowst. 

_go The Ivymount Construction --

21 THE COURT: Did your· employers ever· show you their 

22 contract with ADC? 

23 
MR. WEINER: 'l'hes·e doc;uments, have you ever read --

303 

I 
l 
t· r· 
; . 
~, ,. . .. . . 

!"'··::"'. 
I 

!·:::!:~·. ~:. ·. 

I· .. 
:~:. ~·.~~-:..... . 

,.; : ; ... 

r~ ~ \~ 
, .. 
•·· 
~ ....... ~ ·.·~.~-·:" 
;·.'" ..... . 
: .... -:.:.·. 
r: .. :-::~:·· ,... . 

I .... 
f\' ~·:·.: 
j. 
I .• 

i. ... ... 

f 

i ... 



.. 

i I 

I 

I ! 
•' 

., 
I 

., 
I 

139 

1 ;: been shOWQ "'and read those documents? 
... 

2 'l'BB COUR'l': You can· thumb through them if you want. 

3 ':BE WI'fNESS: Only th~g :t believe I have seen 

4 on 'these is work --. what work was, you know, what was required · 

5 for me to-do. . :. 
6 BY· -MR. WBINB!ts ... :.· ........ . 

~ .. . 

7 Q Do you se~ what work. ~~;,~required ·fro• you in the rei .. 
8 -A Por ma? 

9 
..... 

Q Yeah. .. · . -. 

10 A f'a.;:saying I· don't know. I haven't even looked ... 

11, through them·tt . i'hat 1 8 the ODly. thing .. I have seen is what 

12' 

13! 

14 

151 

16: 

17, 

18i 

19 

20' 
-I 

I 
I 

21: 
I 

I 

22) 
i 

23i I 

I I 

I 
' I 

I 

I , 

;: il 

I'm saying;·· .. - : : ... ... .,.. . . . . 

MR.· WEINER: Just tUrll'"iind see if there's some-

thing in · there. 

TBB COUR'!: find it for him. Just ~urn~ to. the . .. -~ 

There's a page under there that's an attachment. I think - , ..... " 

•!:-
it's attaChment Ro~ II, star~s-~ith "install cabinets.• 

·a· 

A 

Q 

A 

. ~· 

BY MR• WBIHBR: · 

·save you ·ever seen this? 

No, sir~ I don't th~k·I've se~D that. Not air. 

Bow do you know what you ware supposed to do? 

How do X know what I •m ·supposed to do?·· 

TBB COURT: Ware you shown a writing or just told? 
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1 THE WI~SSs z had a writinq, what my contract. 

2 voula require me to-do. · 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

..20 

21 

22 

23 

TBB cou~T: .Just by chance, do._you have it with 

you today? .. ~ ·~- ': ·:- . • '!. • , ... 

11:. 

Q 

Q 

A 

Q 

A 

-'!'BE WI':MBSS: I probably do. 

MR. 11BZMER: ·could you qa_t it? .... 

TBB COUll!': - Tak• a stretch or break while lle qets 

~- .. . .. . . . 

·(A ~rief·recess vas· taken.) 

BY HR. WEINER:· 

Is ~is yo~·contraat? 

Yes, sir.· This ia what I aqreed to do. on the anita •. 

(Pause). 

Now,. this is .. dated April 4th, 1980; is that"correct? 

Yes, sir. 4/4/80, I think it says. 

Di4 you start right away? 

1 believe so. 

Q But you never saw those documents that we looked 

for before? T.hat you· looked through? 

A Not to my knowledge I. haven't seen. them. No, sir. 

Q okay. 

MR. BOYICIN: What documents are you· referring to?. 

MR. WBINElt: I'• referring to Plaintiff's EXhibits 
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-+----~r-------------------------------~--------------------------~----1 
1

1 ~ and 2. · .... 

; .... 
MR~ BOYKIN: Thank you.-

I 

i 
3: TBB COOK~: How, on ~e paint.bill, was tha~ all 

.... 
; ··~ . 

4i for paint ased on ~olmma:dt • a jobs? .·.: 

5 

6 

7 (No J:esponae) · · · · . · ·--~ ~ ·. 

8 I 'rBB coua-r: May he bi( •xcuaed frolll the::case?. 
-· 

9 , One la~er· .. pex- aide on a · given:··witaess·. · ·once- a: lawyer.· 

10 examia•4~ that:·.'·same lawye~ i$ the only one who may exaa!Da 

11 laur. • • • , • 0 ~ • • ' • . .. \~i~7~~~ .. 
. . ~· ...... 

~.· ·} ..• 12: · MR. BOYltiH: Your· BoQor,. unfortwuataly wa: may: .: :. 

13 l J Deed Hr. Hc:Avee·4 ·for rebu.'ttal ·of:~ some of .. their· w!:tnesses• · .. ·.• . . .. ~ .......... .. 
I·:· ·-. -::·. : 
r ·-

14 I· I As much as we'd like· to let hia. go, we'd haYe ·to ask him. to 

15 coma luack. 

16 'lBB COUR't: You aay. g~~ off the stand. 
' . 

i 

17 ' MR. WBINBR:· Your Honor, he saJ.4. -- he just .sai~·· · ~ 

18: something when you· asked hila, 'tfaa your bill. just for --

19 : 'rBB COUI.'ls -:hat• s right •. At the bench.: he said, . 

~o Ja~qe, there's something that just didn 1.t ~oma out right.· 
• ...., •• -'!' 

21 TBB ·WITRBSS: You didn't say~ was my paint. bill 

'I 

22 ~· just for Jobn•ark. ~~·~ .: . ·.· .... 

I···. 
------+---~--------+--]: 

23 1· MR. BOYKIH: 'fhis is for McCormick's Paint Store. 

1 
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1 TBB .WI'l'NBSS: Right.··: Y~u: were talki~g about. 
.1 ...... I i., 

23 2 McCormick's Paint store. 1 deal:~with McCormict•a Paint ed 

3 other paint ·companies~ 

4 ftB ~OURT: · . Di4 you have oth•r ~jobs go~cj. ~t the 

5 time? . • :: . . • ,;. t: -~ 
- • • :r- :·· (,~· .. 

6 mB WiftiSS~ ; Yes, .8~ .• : . 

7 TBB COUR~:~ .. Do you have other employees wodtillg at 

8 different locations? .. ~ ... ' :. -.~ ...... ,, .... _, 

9 'fBB WI'ftfESS: .Yea, air~ ·· 

10·" MR. WBIHEa: 1Je ha~·~no·"quea·tiona. ·· · .. 
·~ • • •• #'' 

11 Mll. BOYXI!I: Hoth~CJ · further. . · · 
.. -.. 

~i~) 12 COO~: YolS· ·may step down-.::···. 

13 Gene SUmmey •.. 

14 Gene ~y. 

15 In regards I don't think 

16 we'll need.him until to release 

18 THE COUl\'1': I miqht have a· 

19 night session.· docket ·is for 

20 

21 e occurriDq. ~ 

22 

(~··· 
23 

307 

t 

-t:;_~:<. 
I . 
~. ·: ... 

~:/>~:. 

. ..:" · ... 

. ·... ~ ;:. ... 

:. : . 

j ...... 
if#'· .. -

·~-.; .. 

~::;: 
;:: 

i 

i .. ·:· ·. 
, 

' ~- .. 
I 



-
~-..;,. 

~7· 

I 

1 I 

I 

2r 
I 

3 

4 

5 

6 

I 

7 I 

-a I 

I 

9 

10 

11 ! 

I 

12 1 

.. 
i 

13 I 
I 
I 

14 I 
I 

I 

15 
! 

16 

I 

17. 

18. 

19 

~0 

21 

22 
: 

23 
I 

' 
I' 

143 

Wher~upon, 
' • 

PRANCES 6lBAII"' SOMMBY 

was called as a witness hy counsel for ·the· Pla1ntiff, haYing .. · ... 
;. .. 

beea previoitsly' duiy· swom; ;fa• :'examined and testified as . : ... •· .. 

follovss 

.. 
' 

Q 

Q 

A 

-a-

- . · . .. 

... • • •• • 0. ~·. 

.. 

,. 

..!· 

DIBBC'l'.:~~IOll 

:: ~~ .. MR~· RBBSBt ·· ~: 

Mil. SW111118y, what is yo~ full name, please. 

Prances· Jean Smlmey·~ ;::<. · .. 

~~· ~WIIIB&Y, whe;e · ~9.-.JOQ reside,. now? 
... ... . • • •• ,:-•• ,#•: ·~· • 

..JohDmark? - .... 

A 

Q 

1980? 

A 

Q 

A 

Q 

No, ~'a DOt.· 

Were you employed ~7 · .lohnmark in. June 1 JQly of 

Yes, sir. 

Bow ve;e · you· so employed? 

X vas mo~e OJ: less like a- foreman·, run ·the office• 

~id theJ:a ·CQme a time -- · first 1 do you recall 
:t-

there being· soma discussion about • modification agreement 

between Johilmark &lld ADC P•U:wa.ya?. 

A Yes. 
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Q Did there come a. time. -~fter that modificati.oD:.. . .. 

agreement was supposedly· ente~~d. into~ tha~ ·you.· wet'~ ·r~ueatee 

. by Mr. McCarty·.to make ·soma calls to soma supplier~? 

A . Yes, ~.~1: •. · · . .... =· ... ~ •. 

Q _was that·.with re:ferencf!' ·to the co~ mcntldi~'1 and 

kitchen lights? . 

A ··Yes, s1r. 

· Q What vas t:he pu~:pose. for .making .. those. calls? 
--

A- What wu_.th~t again, •ir?. 

Q What was· the.purpose foJ:-milki~g -those cails?· .. 

A. Td txy to locate the. cove_and the lights that they 

wanted •.. . ~- :. 

Q Did you, in fact, ~e.a-number of calla? 

A Indeed 1 did. . ·.. . 

Q What did you· find ou~? 

A '!'hey were hard to -~et. ~ey ha~ to order what we 

needed. 

Q Did you,- in fact, then make O% place an or~er for 

cove moulding and also the kitchen l~ghts? 

Yes, sir. 

Q For the kitchen lights, was that through Branch 

Electric? 

A Yes, sir. 
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1 

. . 
2! ' A .kothes:s.• .. J.ustice.·.and .Brothers .Store. ..... -··~ =-.~~ ..... -~ •' 

: I 

3 I i Q .were you able to aseertaip that. those particular · · 
i 

41 it_.. ware readily ·available a.t. the time you were making the 
,. . t ,: • 

5: calls? 

s; 

7; 
I 

8 
I 

I 

9 I 

! 
10 I 

I 

11 : 

12 

13 

14 
I 

15 I 

I 
16 

17 

19 ' 
I, 

20 

21 

22 

I I 

' ' 

. 

·A They. were .. not. .readily avai.]able,:.no-... •· ·- ,., .I • '••OJ• r, 

MR. REESE:· No further question•· of this wi~ess. 

. CROSS .. BXAMINATION 

·BY MR. WBINBR:· : ·· · ·' 

. 
Q · Ms. SUJDB18y ---i-s it · sumaey or S\UIDley? 

A· Summey •. · .: ·;. 

a=-- Sl.1JIUDaY, excuse •· Ms. ·s~y,. ·prior to work~q 

for Jobnmas:ka.,. .. ,. .. ~:'·:type of work did· you. do? 

.A I was a credit man~g~r., Odds and end jobs I had 

done. 

Q .. YoU. . .ware. a credit JDaDaqer? 

A · Years back~ yeah. 

Q Bow many· years back? 

A Oh, a ·few· years back. I've done ·a little bit. of 

everything. 

Q Did ·you h~ve. ·a voaation where you ·-- before coming. 

to Johnmark;..;; did you consider yotlrself a se~retary, a. 

I .I 

.. · 
r . .... ·.' ,} .. -. ·-~ • .. : ~ . . . 
; .. 

' 
. L;,·:.::::·: ..... .-

.L._ . .. i== .. : 

. , .. >· 

~-· : • • : 0 • 
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} . ·: 
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11 
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20 
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22 
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A ·No. 

Q Prior to working wi~ Johnmark, ha~ you· ~o~e --· 

had any relatiaJ!l&hip ·or an~ :employment by any construction 

company? 

A -'No, sir. · ,j · 

Q Mr. McCarty described. you·.· as be~q Ilia project 

manager for JoJmmark; is that. coJ:rect?. 

Yes, ~ir. , ..... 
i• A 

--
~. RBESB: Youzo B~no~ pl_ease, that~s fa~ beyond 

the scope of examination. I have s.imp~y ·ane~cller.· about .. 

~e phone calls she: made wi~ refere.nce. to 1:he cove moulding 

and kitchen liqhts. 

MR. WEINER: He asked.her what she did for ··. '• 

Jobnmark. 

THE COURT: He asked her.. She said she was like 

-
a foreman,.running the offi~~· ;. . . ~ 

BY MR.. WEINER: 

Q Bow:, when Mr. McCarty described you as his project 

manager, would you agree with that? 

A Yes.· 

Q T.hey said that_your job as pr~ject manager you wer 

taken off that sometime in June when Mr. Purdy came in? 

A 
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Q Be took.over your responsibilities? 

A Riq~t. 

Q. So, up until June 18th or June· say, you were --

your job was the same tltinq that Mr. Purdy was doing- in 

5 i 1 June and thereem; i.s that correct? 

6' 

i 

71 
I 

8' 
i 

•9' 

I 
10! 

I 

11 I I 

I ~~ 

12 

i 

-A Yes, sir.· 
Q What were you doinq. prior to June, frOJil March 

to.June? 

X walked the units •. 

Q Excuae me? 

Before JUDe? 

Yeah.·. From March· 12th ·to·Juna, what were you 

13 j doing for Jobnmark with reg~d· to the Ivymount Project? 
I 

14 I 

15 

16 i 

17 ! I 
i 

18 
I 
I 

19 ! 

_?0 i' 
I 

21 
I 

22 I 

I 
23 

A I did the office work. ·I walked the units with 

the other project managers of Fairways. 

Q You walked the units? 

A Yes. · Walked them to tum them over. I made sure 

that they were ready. 

Q ~ow did you make sura-they were ready? 

A I have the list they had walked when they tur.ned 

them over .to us, and I made sure that the crew had done 

their work that had to be done in there. 

Q Prior to March 12, you had never really done any 
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, ... -----tt-------------------------------1---
1 

29 2 

3 

4 

5 

6 

7 

·8 

9 

11 

, ... ·. 
12 ...... 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.,. .. 23 
l. 

construction workr had you? · .. 

'A Yes. I had been· with them before on another job. 
~ 

Q What did y~u do on·the other.job? .. 

·-· 
A I run· in the·· office; · did their orderinq. 

Q -But you~ job. as far as knowinq whetb:er a job --
a construction ~sk has been completed, what expertise do 

you have in that, I'm asking? -~. _. ·.; 

·A ··None. %didn't have .. ~Y:-~til-I started·with them. ,.. .. · ... 

Q Now, -- . ~ .. - . 

MR. WEINER-:. .. ·Your Honor, there • s a letter. that • s . 
i ':: ~ . ~ 

been marked fo!! identification ..... ~ ~etter of July .11th.· 

Do you recall receiving a·letter --a hand delivere~ 

letter in this form? 

THE ~OORTt You mean a .copy of it?· You say hand 

delivered in this form. I don~.t ~now what you mean iD this 

form. 

MR. WEINER: Your Honor~;- ~this will I believe 

the witness.will be able to testify that she received an 

original with a cop~-.stapled to it.· On the copy, ~he typed 

fo in -- or was typed in that she received it such and such a 

time and siq.ned her nama. 

TBB COURT: What do you mean in this form? You 

mean a copy of it or something else? 
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MR. WEINER: She received the original, and this 
!. '·· • 

copy was attached to the original.·· 

THE COURT: You have to ask her did you getthe 

attachmen~. T.hat's·all. 

-MR. WEINER: She didn't get the attachment. She 

only got the original. She signed the attachment as a 

-rec:eipt. 
: ., .. , -..... ~ 

TBB COURT: I don•t understand the use .of that 

phrase •1n ·this forra~.· so just:. reask your question. 

Did I ~ceept this letter? 

BY MR. ·WEINER: ·.- -

. --Yea. 

A Not.to my knowledge. 

Q Caa you identify this, pleaae? 

A It's my signatu~e. 

Q Can you read what-yo~ s~gned to? What the 

statement is? 

A Yes. 

Q ·Would you please read it? 

A •Pear xr·. Mc:Carty --.• 

Q Not the letter. Read where you signed in your 

nama. 

A •T.be oriqinal Qf the attached received at 11~30 

314. 
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on July 11th, 1980.• 

Q Now,.does·that refresh·your recollection as to youx 

receipt of -- · 

A Yes, it. reminded me th~t I signed. 

-THE COURT: r You did what?· 

TUB WI'fNBSS: ~igned~~at.. I received. 

BY. MR.· WB%NER: · . . : . -. ~ -~~ : : ~i·. . ~ 

. Q 

A- ·Yes. 
·::·· 

Q '!'he original? 

-TBB COURTJ .. ·Received. the .s:e_cond _page? .or_ the 
0 • 

tirst ~page you were ;talking· ab-?~t? . I guess I better .look 

at the pieces of paper,. • cause one of . them. is not even an 

exhibit. 

'fBB :~TNESS: It • s the same as that. It.' s a copy 

of it. . . . . . 

THE COURT: .w.hat•s -•· 

MR. WEINER: Your Honor I on direct exawi11'Zltiou 

Mr. McCarty·--· Mr. Reese: said ·that July 11th letter-waa~~ 

dated July 11th •. ·Mr. McCarty made the point very well that 

he hadn't received it for several· days thereafter, and he 

alluded to the· .. fact. that it was probably backdated. 

MR. REESE: What 1 time is it? 

<."/:~~/·· 
.. .: 

.~ ;•. . ~ 

.......... •·. 

~· -· .l': . 

. . :· ... 

i 

!.: . . 0 

I • ... 

-~ .. ; . • .. .:. . . 

I ,. 
---------#------------------------------------------------------------~---! I 

I 
! 
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11 MR. MAYS: 11:30 • 

21 
I I 

TBB COtnl'rcr· Your. que~tion is of t:he witness in 

3 I· ·regard to P-7 1 do you know wl_\ethe2: you got it?· 

4
; I 
I I 

I 

5! II 
I 
I 
! 

6 P-7? 

7! i 

MR. WEINER&' Yes. · : . :· .... ·. 

-'!BE .. C01Jlt~-:: .... All right. · Do you know when you got 

. __ ... ·: .. . ':. 

TBB· WI!RESS: ·I· cu•~ remember the ·date~· no. Bet; 

. I 

.. · ..... 
t. ! •• 

t' . 
'. 
: .. · 

r::·_·.:-

j .... 
l. . :~.' . ·.. . . ~ ·- .. 

8 i I did sigc··the McCarty no~ice ·.wltbiD i:he ·office. · 'fhey7:.c!id~:nc~ . . ··: .. ·-:·., 
I 

g: 
i 
I 
I 

10! 
I. 

-
11! 

I 
I 

12' 

13: 

14 1 

I 

15 

16: 
! 

17 i 
I 
I 

18 
I 
I 

19 I 

I 

_20 / f-

stay at the office.· 

TBE COURT: Wha1: does that got. ·.to do with this · 

unmarked piece of paper when you say Grigina~ ·reca~ved? 

What's the connection?·· ... -~ .. . . . 

~is means· 'dia~ l: received t:his.· 
.. ··~:-

1'BB C:OUR'f s Are these the· same lettaz:s?.. . 
'·t• .. 
~ . ..,. .. 

MR. WBlN':BR: ·· Yee. They're exactly thct' same. . :- . 

· · 'fBE COUR~: 'riley don't look the same •... ,;. · 

MB.. WBZNEit: One is a copy. 

'lBB COURT: I see. ¥l::.riqht.. • • t ~ 

• '1. 

Ma. ·RBBSBa · May I t~a a··.:look at- it? 

'.rilE COtJB.T1· All· right. It: • s as simple as·· ~aying · 

21 . 
you don • t relll8Jiber ~· original 1 but didn't you ·sign on , this 

I! 

22 ! I ~~ ' 

i ,I copy you got. it on a eertain data? 
to· 

· ..... 

~: ... :" .-· 

..... 
;: · ..... 

:. ..... ·_. 

,.,,:\'·· 
!

:. ·~.· ,· ': .. 
I : 

!·:';:· :_· '; __ _ 

I : .·. 
I . 

r<: 
1 ... 

23 1 l _··-'~--~;~----------MR __ ._·_NB __ IH __ E_R_: ___ ~_h_ank ___ Y_o_a_. __________________________ -+ ____ 

1 

. 

I 
j ............... .. 
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L 1 

33 2 

3 

4 

5 

6 

7 

8. 

9 

10. 

11 

.. -.. 
12 

13 

14 

15 

16 

17 

18 

19 

20 . 

21 

22 

23 

TBB COOR~z ·I was· t.ry~g ___ to make moJ:e of it. I 

shouldn't do that. · ... _. .:: . . ~ .... :· . 

MR. WEIHER: -I -.woulc! .;lak the Court to -- I'd like 

to have this identified. 
.. :\-. · .. I l ·, 

-~Hi COURT: .You are .offering this next paper? 

MR. WEDtBa: Yes. 
~ •. 

' 
TBB coua~: -~efeadant~a ~rae. Any objection? . 

It. • s a copy of the . lettezo· :of ·July 11th . show~ wh~- this. 

lady aa14 she received it .. .... ·. , . 
' 

·~· 
. "' .. ·.,. 

. ~ .... -~ b·!""".::·.·.~.'~~: .. .." · ...... -~ pw:poses. 

' . 
T.II:B COOM.:. Ho. ·Itt'a:hei~CJ oftered in •...... : 

u. BBBSBa 1: 1:h1Dk he said for ic!eDtific;•tion.. . . . .... 

TBB COUR.'f: They alrea4y- pu1: someth~g. ela• in. 

so, that kills -a Motion t:o Str~e.· It's _ia. 

BY MR. WBDER: 

('l'lle dc;)cument .Uked Defendant·• s 

Exhibit. Ho. 3 was receiv~d 

in~o.evidence.) 

...... ·. 
• . ; r::..·: 

• ::.<~~ •... :\ .. ·.. ~ 
.. :,.· .. 

Q Ms. S~y, you were :at the .job every day from 

March. -- every working day from March 12~? 

A Yes~ .sir. 

j._.· 
!·: 
!·· 
I" 

f~--- ~ .. 

r·- -
ri:::_' 

... 
-~ 

. ..... . , 

~ ... -· : ·.:.: 

j: 
r·­
I 
I. 
I-, •· , . 
: .. -. 
' .. 
I. 
j.::·. 

Q And your job as the ~roject man~qa~ and then as I~ 
~··------~-----------------------------------------------4----il 
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1 offioe manager you ware cha~ged: with knowing who was at .the. 

2i job aDd what work was bei~g done a~ certain. times?. 

a: 
I 

4! 

91 

101 
I 

13 ~ 

141 : 
I 

I 

151 

18!' 

22J 
i j 

I 

A Yes. sir. : : 

• lo· • 

Q C~uld .you~please tel.l 11s··wbat days- of the week 
; . ~ 

Mr. Mcearty·was,.at the·job? 

, Mll·. UESZ:·. When "I . :: .. -~·.,.;~ 

· - Q was he ~e·re ·every day. in.. the months of March, 

April; May, · -~aile? · . . ,. ~ .. 
D1d he have a toutine that be be there. in ~e· 

mornings? ID the aftemoons?: J~i:-a- co\ll)le·· hours. a~ clay? .... · 

: ... 
.. . -- ftB COO~:. How at~ch· waa ·he OD the. job? 

-rJIE WITNESS: . Be· was there ·qqite ·a bit~·-·.hut: .. w~n'·t 

constant all the· ume. · Some d~ys.:.:he· was tied· .. up.,· but ·.he. . 

was there the aext day,. stayed·-- went over thinq~. · 

, 'flU: coua~.:· was ·he. there more ·days than not?. 

Was he· there four days: out. o! five?. Was he thpre three 

_,rnings a 'week? llow long was ht! ··~ere? 

ftB Wl'l'RESS: I would· say. he was th~_re thre~-. or 
'!·.~~~~"'~·-: 

.. four days a.·-week. . · . ... . . 
·~ . 

·BY· HR. EXHBR: 

Q What about Mr. Sauar? 

I' 

r ~·. 

I. : ... 
I -~ I .• 

...... 
-:-· ... : .. 

.. f. : 

.. 
r .. . j· · .. . 

l 
... . 

.. . ··· . 
I. 

I' • • 

~·· 0 • • • 

t : 

k; ··. , ....... · ;;· I· .... . 
:·. 
;. :.· 
}:)· : ..... .. 
i -~ .. :·. 
I : · .. 
. ._ ... . ·:. 
I· .. · 

! . - ·• 

;...:....--;---23,Hl.l. tt---------· --------------'"--!. ··: A Every day •. 
. . 

r . 1 · 
i I 
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35 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(·~· ...... 
-· - . 12 

13 

14 

15 

16 

17 

18 

19 

_20 

21 

22 

( 
23 

office, did. you h&ft'.tha duty Of~wrlting payroll? k .•>. 

A Yes, sir.·. 

Q 11heii · ycnaA~ _;. % •m not· talking about subcontractors, 

I' • talking .. · about. employees. ""' .... · .. 

·A ~ . ,. 

. Q 'l'bare woul4. be times·: ... that; you would pay employee•···· 
. . 

by cash or ·by chect · or somet:imeil ··:a. ~abination of both? 

A 

Q 

. ·Bight.· .:. . . 

were you vithhold~q -~axes:.and social ~acurlty? 

MB. RBBSBc· · Yoar · Bon6r~~~:.. --

THB WI'fHBSS l Yes.,·· ·~~~ . : . -

MR. UBSBa· ..- this is so far beyond• 

MR •. WBINBR: fila1: was he~ job. 

THE oooaT: ·I'll agrae·it.'s ·all far bafond. 

UnfortUDately, the doox- is opened. You both put thin9s iD 

on the subject, and I•a not sure how it.'• going to help me 

decide the·case. 

MR. REBSB: I'm no1: either. I certainly didn't 

open doors~ ... 

THE COURT: The door' s opened. Both sides asked 

questions about it. 

MR. REESE: .~ven though ·-- are you rulipg that 

319. 
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~~--------------------------------~------------------------~----1 ' 

I I 
I 

I 
I 

II 

! 

l I 

she's his wi~ess ~t this point? Because I·certainly didn't r_.:} ... -. 

I 

I 

. . . ·: . ·• -. .,. . 
go into this area in ~ di~ect. ··If. he wants ~ make. her 

"· ·• 
'!"'· • 

his witDesa, that is his job. 

MR.. EINElt: If you aon't want to: go in it now, 
I 

: I'l1 just reser'Ve.her for my case •. 

-ifBB COU~:--- 'rha Objection is sustained. - Woulc! 

MJt •, REESE: . . . .. . . ~ .. 

In !:hat. ... case, Your Honor·, would. the. 
"'"~··· -·· .... ~·~··· 

Court allow me 1:o call Mrs. -S~r·. as ·our witness wb~ .w~ 

put on ouzt case?· · She • s not ~~r· our subpoena •. _·, . 

·· ··· 'l!B COURT: · Aft.7Body :yo~: :w~sh. ·. ~- ·· ; . ·~ · 

Ma. WBJ:NBR: ~en I ask that ·she not. be -released, 

I and I have no further question&~-·of·.her at this time. 

REDIRECT EXAMlliA~IOR 

BY HR. REESE: 

0 Ms. SUIIIIDey. I do ·you remember ··this letter? . 

A You waat .me t:o ·be tr\lthful? •. ~ . 

a Of coarse. .. ··• 

·-A No, I do not. Because like I said, it: was --
what went on papers .and -~ but I do not remember, no. 

Q . I understand. Do you :remember specifically this 

document? Specifically that: docmaent?· 

r·· . . 
; ... · ' ... ·:· ... :.. -
~ '; ... . : . . . 
,. 
~- ~ i~_: ·,_· ~ ~- .· ' ... 
; . 

i 
k_?._.'.:· .... ::>; 
' . : •• '*. ', 

~ • 4 • .,.• • 

; .. · ._ .... 

: '-·· 

f.:-.'- .::. 
!.· .. 

• j•_··:. :-:·: 
i 

L.. 
~M-------------------------------------------------------------~----1 
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'. 

----~--------------~~------------------------~~~1-
r=·.·~- :·_·': .. . 

-1 

r:-···:, 
.·= ....... 

·,,,. 

1 A No •. 

2 Q All ·that. you reMmber .. is ·that. one ~~ you .s_igned 

3 soma docUJIIel\ts that -- because_ HJ:.- HaCarty vas~ 1 1: there? 

4 A 

5 Q -ADd you .don't knov-·vhet.hei: it was i:his document 

a or whatever . .doc:ument it. was?~ ·:. :, -~- ·. 

7 A No. ~cause I told hla·; '·should ;t sign --

8 Q sure. · 

9 A- -~ and I did. 

I understand. 

. 11 No f1Js:thei:~ questions. ·. · 

12 room 

13 and wait. 

14 

15 Call Ms. ~to~ers. 

16 

17 MARGORIB BROTHERS: 

18 was called·aa.a witnesa by Counsel for the Plaintiff, havinq 

19 been previously duly sworD, was examined and testified as 

~o follows: 

21 DIRECT EXAMINATIOH 

22 BY MR. BEESE: 

I . . 
1: ,, ; '. 

~-:.~." ./}~· .. 
'···· . 

:.~·~ . .: -: 

~~:.t;!-
!· .. 
~· . .. ·• .. 
r·:· :-:-:·= 
: . 
~ ·.·.-: :: 

j· 
t·. 

! .. ·. 

-· 
·.' 

·· .. · .. -. 

.; · ... · 

I ·_ 
I·· -~--

i 
i 

-j:·:·:.,:: 
l ........ 
I '• 

., 
!· .. 

( ____ 2_3--+t~--a ___ M_s_. _s_ro_th_e_r_s_,_w_h_a_t_i_s_y_o_ur __ f_u_l_l_n_ame __ ? ______ ---+-__ 1 . 

i 
I 
! 
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22 
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~ Marjorie.Brothers. 
. -

Q Bow are you employed? 

A·. Brothers and Justice, Incorporate_d. 

Q What is that? 

A. - It's a floo.rinq: company. 

··Q What? 
. :' .. 

·~ ~rtoaring- .company. 

·All riqh~. Were you so employed on or about. 

July 7, 1980? 

A Yes, •ir. 

Q How, I show you this "doc.nt which has been 

admitted 
• - : __ • ! 

into evidence as .. Plaintiff's-No.· 7, and ask you if 
,. .. "":. 

you have seen this document before?' 

·A Yes, sir. 

Q Does it carry you~ signature? .. . ~-. 

A Cor~ect. 

Q Does the ·infor.mation.eited vithin that document, 

is that accurate information? 

A Yes, sir. 

Q Hciw,. was an order plac~d··~or this almond cove 

base by~~~-

A Jolmmark Constructio~, yes. By telephone. 

Q Yes. At the time that. that order was placed by 

322 
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;. 

telephone, did you have you :_didn't. have it in si:ock; 

did you? 

A (Witness responded in ·the .. ·negative) 

Q No?·· 

A - Ho, sir.· 

· C:o your knowledge, did ~yone have it in stock 

.... 

A Not to.my knowledge. 
1 :· :~ :- • ~~ ' .• . 

Q ·Okay •. You ordered .i~.thrclugh.a Cherok~e··--· .. 
A 

Q cherokee· Wholesalers. And· they didn't have i·t. 

until--- until ·i~. came. time for y~ur order; is· that correct? 

A Correct. It was a back. order. 

Q It ~as a back order. ·· And this had to do with 
I 

the almond cove base;· is that correct? 

A Yes. · 

Q Why :did you have to place an order fo.r it, then? 

Is it odd shape, or color, or size? 

A We don't stock anything- but the black and the 

~ brown because those are standard colors to use in most all 

of our work. We really aren't completely retail. We do 

f· . 

. L._·:. , ........... 

~-~ .. 

... · .. 
i .•• ',.\ ~.· 

l ~ . : . 
I ,. 

.· .... 

! 
l . 

.. ~ 0 I o :"''':' •• 

t" •. r . 
f· .. - .... 

I .. 

i 
: 

,.... · 1 1 I ( we use. However, we can order it and sell t retai • 1 
23 

our own work, our own installation. 'l'hose are the two items 

~~----------------------~-_, 
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Q Is that · almond shade, 1$ .. ..i.t_a standard shade 

to ba used? Or is it •omewhat different? 

A ~ell, they~re all standard colors that are designed· 

to go with-the-colors of floorinq and appliances at a par-

ticular time. However, they're not always in stock. 

· Q Those were not in stock?~ ~ · · -~·.· 

A ''fhos• were not. 

Q ADd they wera...not . .iD:~st.oek. .. at ~erokee, either, 

at· the tiaa·· the order was p~a:c:ec!? 

COrrect. ·. ·. .. . -... ., . -: .. ~ 
' .. -.-··· A 

Mit·. BEESB:· No· further· questions of this ·witness. 

CROSS BXAMIHA'l'IO!f 

BY MR. WBIR!:R: 

Q Ms. Brothers, had you, prior to July 7th -- well, · 

June ~Oth, -had you done business with Johnmark? 

A I- know that we did business for.an organization. 

I •m not sure whether Johnmarks name was changed, but we were 

18; 
1 doing·the selling ~and orde~~nq fo~ two i~dividuala and 

-
19

1 , Johmaark.~just picked .. up on tha~. s_ame· P=-ject, .. or whateve%-.. · · 

2ol - ' ·it was.· l: ·really .. am not involved i~ tha~ part of 11:. 

Q How --· 

22 
A There had b•en p~a~ioua orders. i'll put it-~at 

I 

23i way. 

I 

324 
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,, .. ·---~1-------·..:.:..·' _________ .....;.._ _____________ -+--·.· 
1 Q You said in this statement .that you signed that 

41 . you certified·on~30 June :1,80, an order was placed-- yoQ 

a . didn-'t say by:telephotte,.but you.said just now-- and were 

4 you .. ab!e -- you.:acrceptad the- order by .pbone1 is that correct~ 

5 .A - Corre~t~ ..... G; 

6 .Q How, a~ .. th~t tima when. you· got. the. order, _ ,er_e you 

7 able to tall . the party that. called 1ou ·when· you would be 
( 

8 able to -- or when you thouqht you woul~ be able to deliver 

9· this material?~· ; . . ' 

10 ~ ' A We. didn't. know. We . placed- t:be . order, and then we 
1 -~ . · ... -~ . 

11 wait until it goes .. to whoever ~e s~ipping CQilPany ·is, and 
.. ·.• . . ··; 

l 
....... . 
-::-··! ..•. 12 

. .; i· .• , 

then we· fi!ld out when .,.,e get. tha materiaL •. 

13 Q What I'm asking you is this 

14 A We assume --. ; 

15 Q Wh~·the· order is placed to you on the phone, 

16 you said, I ·imaqine, we don•_t have it in stock. 

17 A But we assume it's. availabla. 

18 Q But we can get. it for you? 

19 A We assume at the tiJDe we taker~.~ order that it's 

20 available. 
21' 

Q Did you get back by pho~~· or letter to 3ohnmark 

22 subsequent to June lOth?· 

j• 
\ 

23 A .. I personally can•t ahswer that because there are 

325. 
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I 
l 

1 : othe~ people_in our office. Sb, I can•t --
I . -· 

l2 2: Q OD June 30th wheD the order·was:·placed. or you 

3 took the order, . did you coiiiDUDicate to Johmaark or·· --

4' I Jobmaark • • representative when you thought: delivery could 
I 

5~ be made?- ·• - .... 
-

I 

I 

a: A Prqbably not· J•e 30t:h.- I~ might have ~een· a week. · · 

7 fram then due to the fact that we: get called bac:k on any· 

8 . '· order. I;""( • ...... 

.. 9: 
I 

Q- so, V!)llld it .be. fair to s'-y that on June 30th 

, . 
10 ! 

I 

the part.y that: placed the orc!8~. would have no idea when they 

11 coUld expect dalivexy~.-~ ~· 

I 

12 i Not Wll•s• we_ gaw tl'i~J!l a _de-finite date that ve. 
i ... 

13 got from our .diauibut.Or. .-
i 

14 I 

i 
0 · ~~u just told me on June 30th. you didn • t know~ 

15 : 
I So, ~u couldD • t COIIIIIUI\icate --

16 A :fte don't-know un~l we qet a response from·the 
I 

17 ! person that we o~der ·. froa. 

18 . Q . So you -~ . 
i 

- 19 i I A 'there .are·. three people ~nvolveci in ordering. 
i 

20 
I 

Q . But you ~d not -- on June 30th ~ou c~u~d not have 

21 I 

I told Johnma~k --
I 

I 

22 I 

A We could as·SUBle that it's available until. we ~et 
I 

; 

23 a ca~l back from who we order fro~1 ·and it's qoing to be 

.I 
I 
! 
i 
I 

I 
j· 

.• -

. •, 

·. 

t ~ ~·- . 

I 
. ... ~. : - -

; : .. ............. . 
.. . :. : .. 

... 
• . .-.. :·!·""~. i·· .. 

r~;:··:?·~ .. 
t 

;,_~·: .. ~ :·· .- ··-.. 

F- . -

· .. ·.: 

I . . .. 

1··· .•. ':-. 

[ 

~- . . 

r.: .. 
!.· . 

I 
• 
' ' 

t/·:, ... 

1'~--.· , .. -~ .... 

~ 
~ 
i 

' j 
l 
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delivered. i··.: •. 

0 Wbea·. did. you get the. call; do you Jtnov? 
·! . . •. . .,_ . .. <".:.·_.-.}..,.'i. 

Let sna ·check •.... Let: .. sea· if· we v~ote·- that clOVD·· 
· ..• 1•0' J.... . .:: -~. • ; 

MR. WEIHER: The call from he~ ·:-supplie~. 

.' 

l, .·, . r· .. ·. -~: .. _, . 
1- . 
t·.:~ •. :.,. :. 

. 'liiB wi'ftfBSS: . ·Cheroke~.,,Wholesalers~.- · 

Firat ticket I have ·is· June.-.-30th. ·'fflat.•a: vilea we·-:. · 
r::::· :-- ~- ·. 

we~ asked .. ·to order. the ._base a~:~cl-~oruera, ~ot:. jusi: b~J- · ....... . • - . -·· • . . .. • , . . ·.r :. ,..: .• 

~4, ~- ·I dbn_'t hav..t ~tthiDg w~itteD. c!owD · OD ~-' ~·t I:,. ··.·: 
~-. ~~ & c~11 ~ JohD~rk_-sayiJlg ~~t: ~ lll&tarial Coal~ ,not · ' ' r.:n.t 
bi(gOt~ Within ~week or a&~~~y·~-- I ·~·t have liD!'~ .· 

- . . - . . :I . ~~. . . . -~ ·. . . . . 
'• .. ... / ... .. 
'····elate· _marked· ·dOWll OD the· 'ticket. . .. .· _ · . · ... 

. ·.· .. "": ·; 
· ':hen ·.on -- .i~ was suppc;s~,d to be_ to-~ ~~-:the 

2nd of July~ : •• 0 .... o,;. 

Q_ 

A 

ticket. 

shop. 

BY MR. WEIRBR: 
.. 

How do you know . tha~? ' 
=t..:~~ .. ;~:; . 

. : \. f, . 

se_cause. that~ s the waj . it. 8 pro~sed 01'1 . Cherokee.• s 

They say -that the- promiaed dat~~is· July 2nd to ow:· · 
. . . 

It-did not·co ... · so, we obviously·called. to· find out 
• • • • • ~.. • :· •1 • ! . 

why doe·sn•.t: .i.t .. c:oae... Then we~.---iilfox-med· that it.•s a,·b~c:k .· 
• : 0 '!' 0 ~. • •• ~ ~ :#. : 

order. Then we have to infora Jobmlark that it's a back ···:::·. 

..... , .. 

. . .. ~ ... : ~ . 

.· .. · .. ·. 
I • • .. 

! :. ::.·.=-~ :: I -· . 
I 
I 
!· 
I 

.· .. I 

i· 
' .. -j 

!···· 

22 order. 

23 Q That's what I wanted to. know. 'Di-4 you? 
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15. 
I 

I 
16! 

I 

17. 
I. 

18 i 
I 

19 1 

I 

_20 

Yes. 
• 

Q Do you have a ~otat~oit. that· J~mark. was notified? .. 

A I don •t know·~-· Ro, not in :·writinq I do not. 
. ..; 

Q ·1?~~- you. notify ~-. 

A - Ho~. personaily·beca~se .. ·x•m not the .one t-hat. does 

th~· orderi~g. :···~; 

Q ' So, .. -~D, July- 3rd<Jo~r~~ .. dic1 DOi: know,. ~CCc;»rding· 

to your reQo~d•; ~at you:..hava·T·;n·~ f~on~ of you, ~o .. the...¥. 

could -have ._gotten that. .materialJ. is~th•t co~;rect? ..... ·, .. . . . 
• • ' 0 ~ • • • • • 0 • • •f'. •• • } - .•• : ., • • 

. . ~ 

A . I "~o~.~t know. becausa-::.J·~·don 't Jcnow wheth.~.-:~~~;1, .. ·. · 

called ~. or we· ca11e4 them~.'= . t·: have DO· records_·_whai:Soeve.r· .. 
. ..-·,. . ! ·~- ·-:. .. .. :_:· ~ ' . 0 • • ~ : ~. • ., • • 

.·. 
answer yes .. o~'··~~· 

·' .... 

Q ~. QJi -7Ulr 7th Jtbi:e%· ~~ .80118one asked yoa to g-i.~ 

~is writ~a .s~-~Jaeftt, ~~ on~ tbat•·s iD.-·-.. somacme .. asked 
~ .. . . . . 

you to. type_~,.-:~ .. did you type ,..that: 1lp?· . . . .. . . . •.• ~ . . . ·- . :... ' . .. 

A ;· .I··.t:yp~c1 i~- beca~e ·I coJ&l~ •t get the matexia.l·.·· 

.Q - That was- at: someone • s request; ia that r~ght2. 
• - f • • 

A . ltight •. ~ 

·a Did yoa-- waa'this request dona·by telephon~_or 

21 
! · in person? 

22 TBB COUR'l: It's P-6? The request is P-6? 

23 MR. WEIHER: Yes. 

' ,.· .. 

i: 
r .. 

. :.:·:. .. .. . . . 
:; . ·-~ .. 

'. 

:~.?(: 
i 
I ~ o .' 

. ::: .. 
............ : .. 

:-· .. 

~- ~·:~ .· I ... 

r~x~-~: 
.. ·. i ..•. ?·:. :.·.·. 
t· : ·.· ~ . . ' , ....•. 
l 
I• 
! -~ ·. ;.: 
~ . . . ..... 
!. . 

: !· ·. 
~~--~~.!~----------------------------------------------------------~----1 i .. 

! 
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••• J • 

THE WI~SS: I believe that I was told aad asked 

if he. could co1111 ove1: and .type. 1IP the state..nt~..a&!'~oCJ"I 

couldD't.4&t· ·!:he material,. aad -then he oame. ~~-~~son. 

MR. WBIHER:.· ,you, of: course.--

· ·- '.rBB COURT: ':bat took ·you over to· Marylmd and 

h•ve you swear. to i't baf~r~ .. a_Notaxy? 

TBB ~'mESS: No •.. ~.~ l!~gned thi8 at my o~tice. 

Mit. WEIImlt: ~at'•·· what I was ·gettinq to, Yo\U: 

Honor.-

BY MR.· WEIRBR: ,..~ .. !t ~~ .. • .. • , 

_Q· How, wh~n you typed this -a~ou office, ·did you 

tYP. ln the ·bottom section, here? -

A !1(;, sir. 

Q lD othex·words --. 
TBB COtJR-:: You meua this person said you swore to 

it before them, and that's not true? 

THE WITNESS: I typed"'· thi~, and Z signed it and 

gave .it to Mr. Stllllilley, I suppos• .: ~as the person that w~s in 

there·. I r~ally didn • t --

-20 f- TBE COURT: ~ Did you ever qo to Maryland :iD .-con-

21 •.· 
nectio~ with this paper? 

22 'lBE WITNESS: No. 

23 THE COORT: Did any person or woman ask you to come 
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~----~~-------------------------------------------------------l_:~_~s-~4-____ : 
1: 

1 j I over. to Virginia and talk about. taki~g an oath? 
i 

TBB WXmESS: No. 

3' • > . THB COUR~: Ali righ;t. . .. . . 

4 BY MR. -WEI!IBR: 

I 

5! 
I 

Q .- So, this swom cmd -subscribed section you did not 
I '· 

6 1 

• type oi;t· there? 0: • ,-. 

7: 

8 
I 

sl 
I 
I 

I 

10 I 

11 

12 i 

I 
13 I 

14! 
I 

15 

16 

17 

19 
i 

201 
-· I 

21: 
i 
I 
I 

22! 

23 1 

' 1' 

l I 

I 
I 

' ' 

I 

I I 
-- -- ·- .. -. . 'I . 

A 

. . . 

Maryland ~~- ~~~~r to this.;~. ~~~t-:of Haney -~ 

A ~o •.. - = :· ·'· 

Or ~YQ9fiY;., el:se·: at any· one time •. -~ I 
• 0 ····- ••• ~ 0 

understand_~·~: .. ~-. . ........ ~ .. ~ ..... · . 
. • 

_, . MR •. WEINER: 
0 0 • • ~ .. 

Nothing else of this witness • 
't . • 0 • ':o.- ~4t:. ~. • • 

~-. REBSB: One .. q~!t~~D, Your Honor. 

But the information.-.contained --
••• 0 • • • •• 0- • .... • __ : ~· • 

. . ~BB .. COt;JR'l': 

to it two weeks~later. ·' .... 

- REDIRBC't:-.BXAMDIATIOH 
t • , ... ' .. _ ~ • 0~ 

BY Ml\.·. REESE: ~, 
·-: •. ··~-:-··=". . 

.. . ·a But ·the information~~tainea w~thin that.4oaument 
•·• 7 •.. *• l. ... ' • .... • ... 

wast,. in ,fact,_ t~e~ was. it ·~ot~ ~- .; 
~ ·. . .i •. . . . 

A To ·the ·date. 'Bveey day that's marked in that 
•••• ; : ... 0 • •• ;",. 

le~ter is fact. I have Cherokee proof, my proof, and my 

aao· 
. .. ~ .... -·. __ ..... ooo••····· "'11 ····-· ..... , ......... ···- -··- - .............. 0 ....................... ___ .. _ •••• 0 

j'··. 

! 

.. /:· .. ~ ~~ ~ . . ·. 

...... . .. 
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~· .. . . . 

t .·. 

~ : .. : ~ .. . 
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1· ·· .. c·~ .. · 1 

2 
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5 

6 I 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

__ 20 

21 

22 

( 
23 

ledger proof. 

Q ADd :l.f you. had ... been asked . to ·~ear to that state-

meQt, you would have done it. with no· questions?. 

A . I'd sign it with no quest~~na asked. :tt was fact •. · 

Q - ADd wben you. ~~gned it., you, yourself, were makinq 
! 

representation it vas true? 

A 

Q 

Exhibit 1. 

Sauer • 
......... 

.. 
marked as 

Absolutely. •... ." . 

Sure. 

Hll. REESE: · No further· questions. 

TBB COUR'r: All right. Finished7 May she leave, 
··..;; 

MR. REESE: . Yes. · She may be- excused. 

(Wi tDess excused) 

John Sauer. 

Honor please, may 

. ~~re' s 2,. is it • 

TBE COUB.T; Daly from 

Mit. REESE: 2nd, 1980 but it's 

Do you have 

Defendant's 1 is • Daly 

Sauer. I have no number 2. 
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18 

· .. . ~ 

1 

2 

3 I 
! 

4 

5 

TBE COURT: Do you have a D-2? 

THE CLERK: No, sir, I·do not• 

THE COURT: All right. ·There's no D-2._ 

Whereupon, · 

JOHN C. SAUER 

6 was called as a witness by_oounsel for the Plainti~~, 
i 
I ••. 

1.6.7: 

7 ~ having been".previously duly sworn, _:was examined and testi-

8 fied as follows: · -
I I 

g! 
I 

·DIRECT EXAMINATION 
I ' 

10 l ~ 

: I~ 
BY MRe · 1\EESE: · · · .. 

I I 

11 : Q Mr.- Sauer,.-what is your fllll-name, sir? 

12 

13 ; I 

··John c. Sauer, Calvin·• ·. 

·Q · Mr. Sauer, taking you back to·· April 1 May, June of . 

14 1980, you had a relationsh'ip at that time with Johnmark~~ 

151 Construction-Company? 

16 I 

17 I, 
! I 

I 

18! 
I 

19. 

20 
-- I I I 

21 l! 

22 

23 

A Yes, sir, I di.d. 

Q ··What was your position with them?·· 

A Vice Presid&nt: .... and Sl!Pex_visor •. ., . 

Q ~d you were also minority stockholder in the 

company, is that correct? 

A Yes, sir. 
" . ~ . 

Q And today you are·still a minority stockholder in 

the company? 
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Yes, sir. 

•i...,; .... 

,. .. 

1 A 

2 Q Row, le~ me ·bring you foxwara to. a time -- well, 

3 Johnmark entered· into. a contract with IvymountJ is that 

4 correct? 

5 A Yes, sir. 

6 Q Did there .COJD& ·a time when there was a questiOD 

7 with reference to. cove m~uldi~g and kitchen .liqht situa~ion? 

8 A Yes,. sir. ••• "": ..... _.~ .. ~ 0. •. J': • 

9 Q WOuld you explain to His Honor h9W that question 

came about and when it came ~out? 

11 A· I· don't remember the date,.· but .the cove 

12 moulding -we was putti~q in there they -eh~ged· a couple 

13 times,_ and then·they f~nally·coma down·to.~olor which.we ·-

14 

15 

16 

17 

18 

19 

__ 20 

21 

couldn't get ~t the time, o~dere4 .it, have it. on ca~l, 

couldn't-- ve·didn't receive it at the time. 

Q It has been said ~at you all _produc~d your _first 

~it at Ivymount on the 25th day_ of April,. and that that 

was one week late.- would you tell Bis Honor wh•t, .if &Dythi q, 

create4 such a de~ay? 

A Well, we had -- the' county had -~~med off the 

power, electricity, and bursted water p~pes. That was it 

22 mostly. . . 
23 Q What was the reason why the county-had turned off 

333 

r· . i .. 

'· , .. 

... 
'·t". 

... 
(~:- ;:· :_.-. 
.: . -

! • 
·~ . ' ; .. · .. . ~.. . .. ' 

.r=.. ·: , 
I 

I· 
I'· 
: 
i. 
I :·· 

,. 
. , .. 

I 
F: :. 

·.· ' . 



! 

I 

I 

1! 

2l 
! 

3i 

4 

5 

6 'I 

I 
71 

81 
I 
i 

9.' 
! 

10 
I 

111 
I 

I 

~ :· 
12 I 

I 

I 
13! 

I 

14 I 

15 i 
I 

16 I 

17 i 
I 

18! 

19 -

20: 
- I 

21 

22 I 

23 

I~ j 

I 

! 
i 

I 
J 

the ~lectricity? 

A Wel~, they -- some of the people had moved out,and 

they hadn't. changed it. back over, and then I heard -- I 

wasn' t. 11ure --

MR. WEINER:. ~bjectioD to aDY of this. 

MR. REESZ: Just: t.ell us what: you know of your 

TBB COURT: You,mean personal knowladge-Qf why 

they £urned it off? 

THE WI'fNESS: .· so .. of them, the people move out 

and they didn't -- hadn't turned it' back on. 

'. .. ... .. 

Q How, sir, did there .come .a time when there were-

19 units at Ivymount that had been ~ompleted? 

A 

·Q And you were the supervisor on the job at that 

point: is that correct?· 

A ·· Yes, sir. 

Q Was this before that modification· agreement was 

entered into? 

A Yes, sir. 

Q You presented them, and they were accepted as per 

invoices that we've already put in? 

334 

f• .• 

!· .•. ', 

' 
:1\:::::::: .. ; . 

·, 
t .... • 

I .. 

;· ·r ~~- ~ .. ~ ~ -

:)xf..· .. 
.,.· . 

.: ·:I; • 

r.\.;::~~f\=:· 
... _; :·.-.· .· 

i·'i·k;l:< 

f.: .. , ·::•: 
. ~ 

I~. . ... 
; 

... 
. . . 

.... ·. 

~· ... 



··--~i·· 1 A Yes. 

2 Q Now, ware you pre~ent when the modification agree-

3 ment· was entered into? 
·· .. 

4· A Yea.·· 

5 Q Now, there was a question with~ referen~· to those 

6 19 uni:ts within that modification agreement; is that correct'2 

7 If you recall~ · · : .. : . 

8 · • · A · · · · · I· really don't remalllber, ~o ·tell you the truth •. 

9 Q ·As of··the date of ·tha··modification ·agreeDlen1:S,-w~·at· 

10" · condi tion~:!were those 19 .. uni ta ~ in? · Tlie fix-st through nineteeJJ •. 

11 A · ·Th:e··l9 was finished:. · ... ; . 

12 · 'fhey were finished? .~ ... 

13 A Yes,·· sir. · .. 

14 
;"'. 

Q Now,. let's come fo111ard if we can·~- le-t's stop in 
,· .. ,\ 

15 ; . 
;· :. :; ... 
~ . . 

May of 1980. Did you send such a letter to Mr. Daly? This 

16 ··: .. • . 
r• .. , • . ' . is Defendant's 1. 

17 1HaDdinq ·docUment ·td the witness) I· ~-- ..... f - .. 

18 I· •· ,_. A - Yes. "' 

19 

20 

1
·. .. 

. t.:~· .. _. 
~-->- ..••. r· . 
,: .• 4. ~-.-~-
~··· : .•' . I .. 

Q You did. ·All right, sir~ Now~ ·would yo1:1· ~11-· · · 

.us the circumstances that brought. about this latter7 

21 A .Well, the biq thing is they wo.~dn't turn the i· 
22 I 

!--: .-.··. units •cause we needed money7 weren't being. paid •. 

(_·. 23 
Q All right, sir. Now, that letter comes from youJ 

335. 
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. 11: 1: 

-t----Ht----------------1--
is that correct? 

• .•. 

A Yes, sir. 

Q who dictatea the terms of that letter, h'oweve~? 

A ADC Pairways. 

Q They tol.d you what to put in that letter? . 
A Yes •. ·-- · .. 

I 
I 

Q Wheii you . gave thea that letter, did they .. give yoa 

Bi I soma money2 

91 

10; 

I 

I 
I 

14 1 

I I 

15j 

... -
A.-. I ~i• partic;ala~-·-lett~r~ yes, I. thiAk so.·. ·· 

0 Ai·l J:i9ht~ · · Did they llaka sw:a that if you 

didn ~'t · •ign· that. ietter - ..... 

.Mit. WB~R: ;· Objection, Your- Honor• 

Ka. MAYS: It's a leading~·question, .. Your Hoaor. 

Ma. BOYX%!1: Your Honor, could we please have one 

lawyer per.witness·rathar ~an--

TBB COUR~: ·The objection may come· froa either, 

18! 1 but when they examiAe, it's jus~.o~e. 
I 

19) 

2~ 
I 

22 
I 

MR •. REB:;!::·.· would you .. tell as· in .your own words. 

the transactions -~ the discus~i9ns;~etween you and repre-· 

sent:ativas of· ADC.; and plaue .. i&Jntify. those representatives 

if you c~ recall, that> ·led to t.his· letter beinq issued by· 

23 ~ you. You•va already indicated the ter.ms were dictated by 
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13 
~·· ------ti~----~--------------------------+---

1 ADC---

2 MR. -WEIHER.:·· ·Jour ·Honor, ·I ·think Mr. ·Reese, ~ow-, 

3 ia g~izlg iDto a .situati~ that• a, really objaction~le.·-·.'fhe.· · 
.. . : 

4 letter.basically speaka for itself.· He's identified his 

5 . signature on the letter. 

6 TBB COUR'f: . It • • aot .. • contraci:. Paiole ·evideD.ce 

7 

8 

• 9 ce~tain obll9at.ian•. ~at. are coni:ained .ia there- :thai: .are as··. 

10 ·. an officer of the corPoration_ he. ·is tepresent:ing. that .. b~ is -: · 
. . .. .. ·: :. ·· .. 

-· 
11 . ; ~B··::~QUR~: .... Be aay say I. ~-~d a gan to ray· ~ead.;o ... : 

~. :.... . 12 when,-- I don't know what he~a :going~ say ... -I'll hear.-.;.,.;_. 

13 MR. RBESE: All right_,. si~. ~ 

14 'lBE COURT: Mho told yo~ what· to write? 

15 'fH!! WI'mESS: Tom· Dillon.-

16 'lBB COUUz ~Oil who? -.·. 

17 TBB WITNESS: Dillon. 

18 BY MR. BEESE: 

19 Q 11ha-t di-d he tell you ~oJll«a happen · if. you didn • t . . . . 
20 write that?·. 

21 A· · -wa11-,·-they- more er less held a check in one hand 

22 and a letter in the other. 

c 23 Q Sign it or you don't qet it? 
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THE COUR'l: --x.et··me see the l~ttar so I know what 

you ali are talking about. 

MR-. REESBz ~·.1faJ:e~~all 'of the iteJU in that letter 

correct as far as· you were ·concer.ned? .. 

Wellr we'll wait for yo~ .. to get the letter.back. 

l understand. 

'niB COUR'l: What.•• you last question, now? 

BY MJt. RBBSB: ··· . ,. • 

·a -: . Were. the items set forth in-- tha't. ~attar, and. z ·. . . 
re..·: .... ,... 

believe we have numbered ~&ragrapha --- vera those items t~a 

as feu: as ·you· YeJ:'e.~conce·mad?. · · .. · · .. _ · · ..... , 

A-· Well, the 23 units in Jt~r~tage Woods· was accepted 

but n~t paid for • 

.Q All riqht,.slr. 

A· I'm not sura about this tail units, now: but I WQuld 

assume that·wa•·the first. ten. 

not paid ·for·., yes. 

l:~ess they was· done and 

-· 'l'BB COOR'f: So, you're sayinq it's not all true? 

THE WIBBSS: . Ytta , it 1 a i:rue • 

=·BY MR. RBBSB: .. :"" ..... 

Q What: .. is trua,·.~aiJ;-1' 1~~.saya.here paraqr4ph.~~.~, 
.- .. . : 

is that true? 'l~y were unac~apted? 23. units. 

A X 1m sorry. 'nley was accepted, but not paid for. 
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---1-7.4 

1 Q Par~graph one? 

2 A Yes, sir. 

3 Q 011 .paragraph ·two, it said that you aqreed that they 

4 were still cons~dered unaccepted and not due ·for p~yment? 

5 A No, sir. -~ey were ."accepted. 

6 Q so, . that w~ not true?-~·- · · ·. · . . .•. 

7 A 'l'hat was not. true . .-

8 Q 

9 Row, I note down her~ . ·~e have been ·advanced tlle . 

1o· amount of $20,000 for.completion.of the units of Items l·and~ 

11 2 above.• ·Is that how you .tho~g~t. the.money·really ~~ ._ 

12 personally how you thought the .money should be trecated? 
• 0. ·•••-.'\.•··• ~.,... I 

13 A ·No.· 

14 Q All ~ight. ·Mr._ s,aue~, ,this wasn't the first ·such' 

15 instance where they --

16 MR..·. WEINER: Obj ec.t_io1;1.~ Your Honor. · 
'.· ... I 

17 MR. MAYS: It•s·a leadinq question, Your Honor, 

18 and I object to the characterization•· 

19 MR. REESE:· .:t·don•t·know how else you can character-

20 ize it from·the testimony. 

21 MR.·WEINER: You arenot testifyinq, Mr. Reese. 

22 
I just don't --

23 THE COURTc I will solemnly instruct myself not to 

··i 
!· 

k> -: . 
I' 
I 

:: -··· 

. ..~· . ..... . ··: .. · 
... 

~ :·--, :-: 

r .·. ·. ;---~ 

1-. .. .. 

1 

.. 
:: :~ .... 
. . 
:.-. ; ... -

. 11·. ·. . ·- .. 

. ,~~ :.· _:·· .. 

L -.. 
1

·:··. : : .. 

I. 
r . 
I• 

I-
I 
I 
I 
I 

!"-· 

I 
--------~------------------------------------------------------------+----

339-



--

~~ .. 

l.lS. 
r· 

1 1 cons~der the adjective of the question. 

3 

4 
I 

I 

51 

Q 

A 

Q 

BY MR. BEES&~· 

Your answer, sir? 

Would you repee.t it a~ain~ · 

This vas --- - tt:-_1 •• -:~ • :. ,.· ; 

TB ·COURT: Bad this happened before?. ~he letter 

7 · for a che~?· . . ., ·. 

81 'lBB :tfl:TNESSI We had one other one.· I forget 1:he 

9 I data· on it, Whether ·it was .before 0~ after. I-t musi:.have 
'I: 

. ~· ... : .: ... ! 
·---:. 

10! II bee a -- there was. one other letter.· I j~t c~'t remember 
I 

I 
I 

11! 1 what the date was •. 
; I •• 

12i i 

I 

13 

14! I 

I 

lSi I 

16! 
I 

171 
! 
; 

lSi 
I 

191 

20! 

21; 

221 
l 

23! 
I 
1 
! 

BY MR. RBBSB: 

Q ·. Same circumstances? 

A Yes. 

Q I- see •. ~1-riqht; sir. 

Now, let•s co.a f~rwar~, now, as I was about to ~o 

to July 3, 19 80. Do you rememb_~r· 'tJ?.at particular date as the 

·da~e when you and 'lam Dillon arid. Mr~ McCarty were discaesing 

the presentation of some units?. 

A Yes. We_ had a meetinq, yes. 

Q Would you tell Bis Honor what happened at that 

meeting? . 

A Well, I quesa it really boiled down to qet off the 

340. 
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~-. 1 job.· 

2 Q Who· told you to get o~f the jab? 

3 A Mr. Dillon. 

4 Q Had.yo~ walked ·some units· that day? ... · 

5 A· Yes. 

6 Q · 11hat had he. indic:ated.-to .. you about the units? 

7 A That it was aot· done; wasD' t goiDq to turn· them 

8 over. 

9 ·a - Did he then --.did he_ place a call to so~one? 

1o· A 'l'ha t I c:an • t remembe~. 

11 a. But he then ordered you off· .. the job? · · · 

12 Yes, sir.·· 

13 Q I ·understand. Now, there :came a. time when. you -

14 all came back ~D the job.. I understand that, but ~et•s 

15 come .forward, then, to July 24th. On or about July .24th, 

16 did you walk the partial un~ts, units that had been partially 

17 completed? · · 

18 A · Yes, sir~ 

19 Let me show you a -- what is qoinq to be~ome, soon~ 

20 I'm sure, a doq-eared document, and this is Plaintiff's 

21 
Exhibit No. 11; and ask you if you have had a chance to 

22 examine this document -- first, if you had a chance to 

c- 23 examine it1 
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j t11! 

11 Yes. This is the-- yes,. actually me and 

J 
2; 

I 
Mr. M~Carty . had walked it: one time •. 

I 

a: Q All right, sir. Now, does that sheet accurately 

4! 
I 

I 

depict, in your memory, at least, the condition of the units 
.I 

I 

i 

I 

s: 
I 

in the )lasement of 4355? 
I 

: 
,, 

6/ i; A Yes, sir. . ' 

I 

7: Q · You physically walked ~ose: units? 

s! 
I 

A ·Yes, si~. · 
i 

9i 
I 

Q- Is that correct? 
i 
: 

10) A Yes, sir •. 

lli 
I 

All right, sir. Now,.· did .·there come a time on or . -..... , .... 
I 

..... 

....... _ 12! ..... about-July· 26th, 1980 when you and Mr. McCarty did an 

13l i~.ven~ry? .. 

14; A Yes, sir. 

1S 
; Q Please, I think, that's ~Plaintiff's Exhibit 12. 

........ 

16, Let me show you this document which has been admitted into 

l7: evidence as Plaintiff's Exhibit 12, and ask you if you can 

1~. identify that document. 

19 . A Yes, sir. This is tli~:tli'le me and Mr. McCarty z:aade 

20 up. 

2] 
Q All right. Did· you have a storeroom at ·the ~i~ 

2~; At the job rite? 

22 1 

I A Yes, sir. 
~r----+~------------------------------------------------------------~---
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,i.i§ 

~~--~- 1 Q Did that storeroom ~ave a lock on it? 

2 A Yes, sir. : ~- . ,: 

3 .Q Who h•d the keys to that lock? 

4 A Well, we had one set,. ~d·.-- w~ll, we had ·the· keys 

5 to the storaqe room. 

6 Q Now, when you did th~ ·: i1,1ven tory· on July 26th, was 
.. . . .. -

7· all that material there in the.storeroom? 

8 A Yes. What we put. down, yes·.-. 

9 Q- All right, sir. And both you .an~ Mr. McCarty 

did the inventory .tC?ge~er; is ··t~at; c~rrect? 

11 A Correct.·. .... 

12 
. . '·j 

Q- lf~,. did· .there come a time thereafter when you., an4. 

13 Mr. McCarty· went back to .the stor•rooa and saw some ADC 

14 employees? 

15 A Yes, sir. They got a locksmith, two occasions 

16 that I know·of that I ac:tual_ly se~n them, to open th~ door. 

17 . Q What did you -- approximately how much after 

18 July 26th was this- that you came back? 

- 19 . A lt was a few days, I think. • week, so~thinq like 

20 that. 

21 Q What-~ now, you said that your&oreroom was 

22 locked. was it locked or unlocked when you came back? 

23 A It was unlocked when we Qame.back. 
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51 
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6 

7 
; 

8: 

9. 

10 I 
I : 

11 

13 

14! 

15 

16l 
I 

17: 
I 

lSi 
. 

- 19f 

20! 

I 

21! 
I 

i 

22l 
! 

I 

I 

.. 
23j. 

l 
r , 
' I I 

·~ 

l.Y-9 
·!" .. 

,Q What did you see? 
• -

.A Well, their people was· taking stuff out of the 

storage room. ' 

Q Their people meaning ADC's people? 

A Yes, sir. 

Q Did·you tell-them anything? 

A I .. toid the boys that was wheeling the cart to 

infor.m Mr •. Kische:if I caught either one·of them in there 

I undarstaDd. 

nA'~. ---..--, No fu~t!u~r .. quest-;--- __ '1:11~~ witness 

at this +-<~-.-.... ·-- BODOX'. 

·.=. ~; '. ~ 

·CROSS EXAMINATIOM 

BY MR. ·MAYS: 

Q Mr. Sa~er, dian •t an ADC ·Fairwa,ys representative 

request that you remove yo~ inventory from the units that 

it was in? 

A ·- I really don • t remell\be~:·~ 

... 

Q What data did you say __ y~u· took your inventory·? 

·A -It was riqht after we closed down which was the 

·24th, within a day or two or three.·· Dates I· don't recall. 

Q Mr. Sauer, what procedure did you use to take 

. 
: 
i 
! 
; 

I 

I ... :.· .. 
i 
I 

f.':' .· ·. 
. . 

I 

~·~· ;.: .. =:> . ! 

. . ~ -· 

! ·. :. 
'\• . 
n··:· ... · .. : ,r:~ ,• 

. ' .. ... 
-~·:· ... . 

... 
~ ' .... . .· 
! . ·. 

.• : ~~ .· .: . 
I· 

this inventory? Did you count the items? Or how did that-- :·-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

11 
,.._, 

.·-:· 12 .. '-• 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A We went through the storage area. I done the 

counting and the different itcams·, ·and Mr. McCarty jotted it · 

down on paper. .. .,.~ .. ,. 

·0 Now, is that the original·paper that Mr. McCarty 

was writing on? Or was that document prepared later on 

down the road? •. 

A I don't think this was ~riginal. I think we 

copied it·baCk.down again.· 

Q - Do you know where the .. original -- do you have any 

i~ea·where·tbe original pape~ is? 

A No,. I don't know. : ~-·~.:sayinq I'a not sure,. whether 

this is the original or not. It:··.-·could be, but I don't think 

so, but it might be. I don't Jtnow.-

Q · Mi--. Sauer, .in. reference to the May 2nd letter which 

you looked at, now, the Ivymount units listed there, do you 

have the letter? . Plaintiff'_s ~9~::~1? Hera it is.· 

'rhe Ivyll;lOunt units l~~t~d: on the .second page, had 

you personally inspected those.units on May ·2nd, 1980? 
I 

A May 2mlr ~tes, ··sir. · · ·~;. ; ;.: 

Q Did.you inspect thea on that date? 

A Yes •. 

Q Was there not .a punch list prepared in reference 

to those items? 
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·, l!Hll. 

A They all had.punch lists.· Yes, sir. 

2 Q Do you know whether or not those units had passed 

3 1 al.l required Fairfax county inspections. as of that date? 

4 D~~ you know that, Mr. Sauer? 

5 

11 

12 

13 

14 

15l ' 
161 

j' 

17l 
I : 

1sj.! 
I i 

191 ! 

! 

20l I 

I t 

A · . I 'a trying to think whethe~ ·they -- all_ of them 

I'm not tOQ··sure ~out the· pa~ts· ~t ·that -date •. 

Q . . Isn't it true --
. . 

A . Th~ pl\JJIIbinq .and .. eleect~ical. 

· Isn ·~ it a fact that thoaa units. 4icl not have: the .·.. . . . . '". .. 

cove mould~DCJ and kitc~en l~ght installed in . the~?.... : . . ·. . 

A 'fhem ··units, -yes. · ·:~ey':·h~d lights and cove- ·mouldi-ng: --

a-. You·think they did? ~ 

A ·Teah. ·The wronq kind I might.add. 

Q · --~id you ever w~lk units with. Richard Xisc~e? . 

A Yes. I'll te·ll you __ .. ~an ~ go baCk on there? 

'l'BB COUlt'.r_: . If it 1_s to·· correct somethinq.. . .. . . .. 

~~ WI'l'NESS: Yes •. · 'rhat;.tea you .asked me .if I 

for sure •. Pozo .tu.rn them ovar. ;. ··! have walked -· · ·. , 
• 0 • 

~BB COUR;: Be's asking you -- not this lawyer, 
i 

211 ! : ~I but the othe.J: o%ae's askiDCJ you if". you walked. thea on July 24 

22
j i when you were put off the job to record the completeness. 
I 

231 'lHB Kii'HBSS: 
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18'2 . . . :.. -~ '· :-------;r----------~------------------~-~,.~.~~,~------------------------+---~ 
·~·-· 1 l~·:: 

2 

3 

4 

5 

6 

7 

8 

9 

.··.: 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

l 
23 

THE COUlt'l': Do you s~i~ _to that? 1· ·. · · 

., 

~BE WITNESS: Yes,· sir.· 

HR. RBBSB: Y~ur Bonc;»r 1 p~ease ~ those are· · 

diff~rent ~its·. clho~ are··pa~: Wlits •.. 

·nB COUR'f: That's w~at·. you asked hila _ilbout: .• 

~ght. 
.... 

... 
M!f.. MAYS: I'm a.ski~g hat about· the unit• listed 

in the letter. 

Mi~ BIBSB: ~-- ~ich is~ ent~r~ly. diffe~ent ~its~. 

TBB COURif: tllat are listed in t:he letter? 
.. . . . . . ,. . .' . ' • "!:::·~ ·-- ·.~~ ~ . . . .. : ~-

· .. JUt;-.-.~JIUs:. .. l'm only asking -aboQt IvymoUDt .units. 
. -~ . : ~-~~~ -~ i.~. , . .· 

. . - ... . .. - . - ~- .. 
tfhe 11-12 series • · 

ftE · coua'l: I· don •t know whether th~ one•· ·tte · 
•• • •1. 

partially completed or not. Y~u all know, but no one • s 

told-. .• 

. . ... .... 

that begins·at 11, 12, 13 those were ~e units that were . ... ~ 

produced for Mr. Quatmann on AJ-r11 . 25. . . . 
.• 

MR. MAYS: ·no~ ·wer~ sUbst~tially completed, 

.. ·: .... 
Your Ro~o~ ~. ;~. · ~ 

··. ..· 
r.-k.t ·!,·i;·.: 

'rHB COUB.'l& .· This& wou~d. be back in Nay too. ·so, · 
··= ··. 

what • s the questicm noV?· 

MR. HAYS: The quesi:ion 
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141 
: 
I 

1~ 
I 

16 

1~ 

1~ 

.. 1~ 

2<) 

21 
I 

2~ 
2~. 

I 

.. 
·' 

...... -:: ., 

:t9l·· 

.'fBZ...COURt': .This is What :.:.I wanted in an opening 

statement that X hawn•t CJOtten•·· I did qet.a great help 

on who the paople waxe, where the projeot·was,. but the·. 
! 

. . , ':.=:~~:::::..-~· 

proof to laok for anc! the things ~to· look.· fo~ tn. ·the evi~ence; .. ?.'::··~;. · 
• I : •· •• 

I •m having a terrible time. It • s coming:, but ver:y slowly. 

!tepa at you questioD .•. 
-..... : -~ 

. BY MR. ·Mll~.. o- •• • 

Q' · Mr• -.sa~e~9 · t-asked· you before ·whether you walked· 

thos.- I"YyJDOUnt units on Hay·. 2Dd •. Now, are. you say~g. you 

didn't? 

not sura about that data,· and l 'm aot: -tsure it. was ·for the . 
. . •· ·~-

idea of t.11rliing them over. % mean, ~I· doD i.t. -- wi tb. the 

Q ADd I also asked you ·whether. you can-s:a+:e.-·tbose· 

•. -

. .. ··::-~·: ---~.;. 

.. ~ . -~ . 
h~:'}{: 

.. · 

units bad ·the cove mo\llding. and· the kitch~n- light-. installed.· ... _': 

I believe your ·answer was yes, they"did. ~s that •till your ... · .. 

testimohy? 

No. I •a goinq to take- that hack a bit·,. ~oo, 'causE 

I'm not too sure about those·pa~ticular units •. 

Q In fact, those were the units that were missing 

the cove and the kitchen l~ght: isn't that a fact? 

A 

I~ 
t I,. 
I 
I 

! I just can't remember. 
~··-r----~~----------------------------------------------------------~----: 
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. •' 

,_ .. _,~ 
~ : ~-... ; 

'.: ... : 

-

,, .. 
j • 

\ 

1 Q : Jast can 1 t :remember~ ·. ; -· 

2 A We had pat the ·lights ~~- th~ cove ·moulding· "in 

3 some of thea, and· some of them was iD when they started . 

4 1:a].Jtinq about. changing-. There 1 s confusion about which· ones 

5 'at this tU. and date, which ones did, and which ones didn't. ~::~··.:~~r· 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Mr. sauer, didn't Mr. Daly tell you that if you 
......... 

ever hac!- a problem. with_ gettiDCJ units complet~ or if you.. . . 

ever --.if there :was ever a probl •. in AJ)C .accepting units,. 

to .come talk to him ~about i~? ·.n£cm-1 t he tell. you that one 

time?· . : .. - .. 

. . . 
A · . I believe he: did- say something ·about. that• . ·.-.: · · · 

. '... -_ . '• 

(f" You never did come back -and ~lk to him about 

that; _did you? 

A It never really qot to· that point. What I mean 

by -- the money situation and the changing eveey other day, 

each .person that· would come-in , wou~~ chanqe · someth~q. else, 

and they really got to us before'."we-: could qet to them. 
. : ..... 

Q - All riglit. Row, do you -• I believe ydUr testimon1 

was. you don't-l:l!c~l~ whan .. you walke~ those. Ivymount units 

listed on the letter. ··' 

A No, I don't.· 

Q So, in fact, they may not have been _complete when 

you siqned that letter, correct? -
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.:-· 

I. 
I 
I 

1: 
I 

2 

3 

Yes. 

A I~ I signed ·them co~~e~e, .they was complete. 

a· You don '1: know ·whether you sicjne.d them complete 

4 · 1 or aot. Ar~ you··sayinq they. were .. not complete by· ·signing 
,· 

5 i this letter? 

·A Ro. Anything I· aignf!il. we. walked. What:-·we ·said 

7! . was comple~. ·at· the tilae: ·was-cOiivl~·· · .: ·ADJ'i:.~fte·" :t sai~··was· · 

si ! coaple·te, was couiplete, and ·I'm just. not sure whethe~ these 
I 

gj partieular.- numbers at· this time,~. the units• 

i 

12) 

I 
131 

I 
I 

14 1 

I 

1511 
I 
I 

16i 
i 
I 

1t I 
I 

1~ 

2Q 

2] 

i 

2~ 
I 

Q Now, you're not telling us,. are you,·that ADC 

~ouldD't give you money unless yoa signed that· letter? Is 

that:.w~at you were sayinq? 

A That's more or less it.: .. , Yeah. 

Q Did .they say that to. you .in words? 

A Well, when you hold a piece of paper in one, and 

a check in the otheJ:, I don!.t think you qot to say too much. 

Q S9, nothing was said? 

A - No. Hot to ~·knowledge~ .. : . 

Q Mr. Sauer, the months of May, June, July~ 1980 

how were you at the. Ivymount job every ·day? . 

A I was there every day up to middle of June. 

Q T.ban what happened? 

A I had other jobs to take· care of other than that, 
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... ; .. 1 and Mr. McCarty start~d ·qoing oli ·,e~ry· day~ 

2 Q ·These were not Johnmark's'c:onstruction jobs: were 

3 they? 

4 A No. We had another corporation working. 

5 o· So, about the ~ddle .;Qf.:: JlUle you sort of dis-

6 ·appeared fz:om .the ... Ivymount projec:t.? ... 

7 A No •. I didn't disappear.·. ·z just wasn't there 

8 every day.· · 

9 a-:-. How- often were you there?.,: . ; 

,. : ·, ~ ...... . .... 

10 A Whenever it warranted it. Whenever I had time to 
.. 

11 get over t:hera. .. - '-

.......... 
·-~:6·~1;{ 
-: . .,."';~.· 

12 Once a week?· ~ice a·week? 

13 A Two, three times a we~~., twice a week1 ·some.times 

14 once. 

15 Q Isn't it true that you were drinking pretty 

16 heavily about: that time?· 

17 A I was drinking, yes •... Neve: on the job. 
~ 6.. ;.: . 

18 Q But you ~drank durinq lunch: didn•t you,. John? 

19 A Very seldom. I very seldom had lunch. 

20 Q ·no·. you recall how lotig_·th~ power was off in· 
~ . . . 

21 . .. . - r· ' 

Ivymount which you claim ~caused""'you·· to be .delayed?. 

22 A The power was off maybe half a dozen-· differe.nt 

~ .' . . -
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1 Q Z see. So, there was··never an entire buildinq 

2 where the power was off? · . ,_,, ····- ... 

3: A Oh, yes. Coroplete units, complete· buildings·. 

4: Q Which? Do you ~ecall whiCh buildings? 

5 A Well,_ 55 was one-, was off. I~ do remember that 

6 because the .firs~ huil~g.wa got into. -I know it was off 

7: a good week., maybe .ma.re ....... __ . , · ... 

si 
I ' 

Q Isn.•t .it a fact· that ... you did not request:...ADC ... _. 

9! FaiiWciys for. an extension of . tJ,me; to complet:e' units? 

11 

12: 

13 1 

I 
I 

14' 

Is,_' I 

16 

lSi 

.. 19: 
I 

20i 

21: 
I 

22i 
I 

A We did ask fot" an exi;ension, and we asked them to 

qet the power-back··on· so -we -eo~ld do our· job• 

Do· you. have·· any writinq or document? ·A letter 

reque.tinq any such extension?· 

A No •. Rot that I know .of •. ·:we didn't think we'd 
: ... 

need anythinq. 

Q · Di~'t think you'd need ~ything-.· 

Mr. Sauer., . d.o:~ you r~call being over at our office 

about a month ago,- in Fairfax? · · · 

A Lawyer's office? 

Q· Yes. 

A Yes. 

Q Didn't you tell us, then, that there was a 

I 
I . 

. . 
l 

~~:_:: :; :. ~·. 
i .. 

~-·'·; •..... ' 
I .. 
!:~·:~ ·_. 

. _..· ·-~ . 

:~ ~: . 

i·. . •. ::. · .. : ....... ...... 
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1·-···: .. 1--.: . 
L , ..... 
I - .:-
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1:. 
i 
! 

I : 
23! 

l· problem in Reritaqe North, and you did aqree to qo back and r 
~---rH.~--------------------------------------~~-
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1.88 

1 complete units? · 

2 A I'm sorry~ Say again? 

3 Q Didn't you tell us that ygu agreed to go back into 

4 Heritage Woods North and complete units that had been 

5 previously accepted? t . 

6 Yes.- ,, 

7 Q And.aren•t those.the units listed·in this letter? 

8 A Again, ·x just don • t reme.~er the unit. numbers~ • .:i;. 

9 There is quite a few units there, a~d to remember the numbers, 
. . . 

.. ~ 10 I just can't• ':hat was a:-·a.i:ali4Ud thiDg-·from the day. we · -: ·-

11 started worlt'inq foJ: ·them. · ·ADyth4\q that wasn-'-t· done-,-~we 

12 woulago back in in·gooa faith:and do it, regardless of who 

13 missed it. 

14 MR. MAYS:. I·have no further questions,· Your Honor. 

15 MR. BEESE: No redir~ct··~ ·.if Your BoDor ·please, but 

16 the witness, · I • m afraid, will have .to. be · -- · · ..... · · · · 

17 'l'BB COURT: Turn· ·to Exhibit 11. -That's the long 

18 yellow list. 

19 How, your knowledge of ~~s list is limited to 

20 the partially completed. units 1 i~.: that riqht? 

21 TBB WITNESS: I think this is,· yes. This is the 

22 partial. ~iniahed units, partially finished •. 

c 23 THE COURT: Everythinq iD here is only parti~lly 
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!3§1 I --
~ ....... ~. ~-~lJ~-d-o_n_e_J_i_s_tha ___ t:_i_t_?--------------.. -.: _---·-~------=:~-+---~~,,,· : 

a ~BB WI'lNESS: No, sir. All that was done.. It!.s 1 :~:~·:.:~, i. 

~ just soma of the things, a few· thlngs in the units was not 1~ -:·.:~-~--

8 
j 

1$ 

1$ 

2~ 

2l 

2~ 

2~ 
I. 
r· 
! 

complete. ; . 

'l'BB COtflt'h·:"" Do· you have· ki\owledge· of the th~g~ 

that are on •very- paqe in: this .eKhi:Jait? . -: · · · < .· ... · .. :< 

TBB WITNESS: . I did a~-:; the time, -Your BOll or.· Now 1 

I don't·. At. the ·ume. we walked theJil •. 

THE COOR'!: · All right:~ so, your knowledge about 
.... • .... • 

this document is· total knowle4ge, not some ·of the pages_? 
' ';. -~- ·: ~ 

'l'BB WI'rNEss·~ At the ~time, ·yes, sir. 

TBB· COURT:· All riqht. 

MR. REESE: , No f1.1rther .. questicms.•· 

MR •. MAYS:. Nothing· further. 

MR. REESE: We' 11 have t.o reserve him·_ for rebutul. 

':BE COUR'l'; All right. ·If you'll return to the 

witness room •. 

MR. REESE: Call Mr. Quatmann. 

'l'RB·COURT: Let's take the afternoon recess. 

(Whereupon, the hearing· adjourned at 3:35 o'clock 

p.m. for the afternoon·recess and reconvened at 3:51 o'clock 

p.m.) 
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5 

6 

7 

8 

9 

10 

MR. REESE:. I'd like to·cal1 Mr. Quatmann. 

THE COUR'l': All riqht •. 

Whereupon,·· 

WALTER HOWARD QUA'lMANN 

19·0 

was called as a witness by couns~l. ~or the Plaintiff, 

havinq .beaD l)revious.ly d~ly swom; was exami!le<l and. testi-

fied as follows 1 • ... 

DIRBC'r EXAMINATION 

BY MR •. REBSB:,·.,. .. . •• 7 

Q .. Good afternoon, Mr •. Quatmann,- what is your full -

11 .. name, six-? : ,. · 

12 A. Pardon?· . . .· 

13 Q_ What is your full name?. 
• ~ ••• 1:, 

14 A Walter Howard Quatmami;=~ 

15 Q ·ar. Quat.maDn, art~ you emp~oyed by Johnmark, today? 

16 A No, ·sir, z•a not.;·-

17 
Q Have you ever beeft employed by Johnmar);.? 

18 A 
.. . 

· No, sir,- i have not. ;~-: " ~ 

19 
Q Have .you. . .been employed. by ·:ADC Pairways? 

20 .. A Yes, air.·· ·. 

21 
Q Were you so employed on ·the Ivyaount Pxoject in 

22 Marah and April of 1980? 

23 A Yes, sir, I was. 
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51 
I 

6i 
7jl 

8
11 

1 l 

I ! 

9
l II 

. ! I 

I II 

1(~.: 
I 

11 1 

12j 1 

! 

1aj 
I 

·l9l 

Q Wli•t was .. your job deacriptioD lfith ADC Fairways, 

the DefendaJlt in this ·case; at·:IVymount:?. 

A Basically, construction coordinator. It .was my 

job to produce unitS, ::to· gat the work completed on them 

reat\y for settlement. 

Q Wi~ reference to th~iacaeptiDq-of·units; who woulc 

be the one··during. ~·~ period·qf. ti~ -who would.h~~accepting 

uni t:s for. ADC traixways7 · . ,·., -· : . : 

A - 1 would be accepting ~~·. for ADC Fairways • 

Q Was that .part of yo~r. j.ob: description?. .. ~ ·- . 

~- Yes, .si~, it was •. 

<t 11hat. • s your bac:kgro~d in construction and .~ehabill~ 

tation of apar~t ··UDit.s? Bow l~q have you been involved 

.in this? 

- A In the construction business for 20 years •... 

Q ~e you pretty familiar with the. c:ustoms an4 terms 

and usaqea in the·. trade? 

A Yes, sir, I am. 
.• i! 

Q ~t. me. take .you back, if I can, to oa or ·about 

April 25, ~980 and ask you if you would be kiftd enough to· 

taka a look at·Plaintiff's Exhibi~ Ho. 14, a series of 

invoices. 

'!BE COUR~c Give me your title, again, for ADC. 

f· :·.·· .. 
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i 
!92. 1 

1 

2 

3· 

4 

5 

6 

7 

'fHE WITNESS: I b•lieve! I# was referred to as the - . . 
construction ·coordinator. 

A 

Q 

'l'BB COURT:. · . ~1 right.· 

BY MR. ImESB :· 

-.va···you aver seen those invoices befo~e? 
;l-~ . . ·: . > • • 

Yes, •ir·.· .... · ... ·· · 

All righ1: .. · Would you--indicate fo~ the record what: 
... ·~· ...... 

. . 
B units at IYymount. those iDvoicea:·were. for.-!· 

9 
. ·., 

A ---iJDits"".~3S5~l;1i 43SS-i2 ;·,. 4l55-13,. 4355-14,· 4355~15, . . . ' . 

10 16, 435~ .. 17·; 4355~44, -:4355.-47; and 4355-78. .Basically· th~-
. . . 

11 modal units· and sma11 units·. . .::·:·:.f· - ·~ . ' . 

12 Q Row, . those· invoices. were··· presented to you by 

13 . Jo~rkJ is that correct? 
_. 

• :!' 

14 A That. s correct. 

15 Q Por what purpose? 

16 A To w~·the·unlts-to ~ a~c:epted as _being completed 

17 and approve t:he bi~l for payment. 

18 Q· ·· All riglit~ · Did you1 ~n· .f~ct, then, walk those 

19 units on behalf of· ADC Fairways? 

20 
A Yes, sir, I did .. 

21 
Q Now, I' note there is a· red pen oD eacb and evexy 

22 one of those invoices. Is that pen in·your handwritiDCJ 

23 

I , .. 
I. 
I 

!-. 

I . 
!:'.,_:. :_.· . . 

._, . 
!·'::· ·.·-. 

'L/:·':·.·.~> 
t•.l 1 :··. 

i:~f~~--~·::.:~~:·.~ 

1

1·"·:··.> .. >. ... 
'·. 

~ ~· . 

I 

I 
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i 

t bearing your signature? 
--------~----------------------------------------------------------4----' . ~ 
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1~ 
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2~ 
I 

2i 
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2~ 
I I 

I 

2.:, 

I 

i 

A ·Yes, -sir, ·it· is.· ... .... ,.· ~· . 

Q What does that sipJ,fy?; 
. • t 

A It signifies I ~ave written the acceptance •. My 
: .... 
; · .. 

ladicates that I had; a~cepted· the ·unit. 
-- . . 

Q So, ou b~half of AqC · P-airfia~s you ·accepted ea~ 

and everj o~e of those uni ~a on April ·25 ,- · 19 80? .. '•' ... . . ..... ~ ·:·· 

A '.rbat•a correct ·· sir -· ·~ .. ' ; __ . . . . . , .. . . .. ·-~>~ :: ... ,. :r:~. 

; . 

Q Now, you say. you walke4 the units? 

'rBB ·couRT: What was .. tbe ... data thai: you did this?-

mB-wrrtmss: April 25~,~1980, ·sir·. . . ..... :· ... :· 

~B· COURT: All right·~·· 

BY·MR~ REESE: . ~ 

Q ' Wou~d you describe ·. fc;)r .. , t:~~ court the condition of 
' I 

those unit •. 'c;>n the date that you accepted theJa • 
. . . . , ... 

A ,rell, the condition was• that the units -- I walked 

the units first the morning of ~·tlia·· 2sth. Some UDits at. that 

t:iJae were perfectly acceptabla.~·tO ..me... Other units were not 

because of minor things that ha~ to -be· done that I. thouqh~. · 

of those ~ings noting", when these: items are completec!;; f. I'll: 

be back this afternoon. I~. th~se items are. completed, .-I'll 

accept those units1 if not, I'll have to turn them down. 

f:'·~ ~· '. 
I ' 
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, .. ·- "· 

._ ..... 

1 The 1mits were ~solutelr acceptable at that time 

2 to what.was acc~ptable •. I mean no problem with them. 

3 Q Ivymoun1!. It's a former'.apartment complex; isn't 

4 .it? 

5 A Yes, sir, tt.is. 

6 

7 

8 

9 

10 

11 

·a 

A 

Do you know how old ~ apartment ·complex ~at vas?· 

About ·14 or · 15. years · oid:~-~~- if . I recall correctly~-- · · 

· Q · ·. · So, ve •re dealinq with; 14~ or 15 year .old. units? 

A- Yes, air. They're quite. abused. 

Q Yes, air. I understand .... 

How, do you believe ~-~~--·~e job that you ·accepted 

12 there was dona in a workma.n-like·"'·~~shion~ 

13 A Yea, sir. 

14 Q Now, sir, do· you kn~ a gentleman by the name of 

15 Tom Daly? · · 

16 A ·Yes, sir,· I do. 

17 Q You've indicated that you're no longe~ employed 

18 with ADC·, but when· did you terminate. your employment with· 

19 ADC? .. ·· ; ...... 

20 • I 

I baliew I l:'esigned .. on·:. April 25th, 19 80 •· · · · A ..... . .... ; 
21 

Q All right, sir. N~, prio~.to your resiq.n•tion, · 

22 had you had any discussions with him concerning what he was 

23 goinq to be doing with Johnmark? 

•·. 
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l A Yea, sir. I was in the discussions. k-.: ... 

"""';· .. 
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~ 
I 

i 

~ 

·~ 
I 

i 
. 1l 

j 

1~ 

1~ 

1~ 

1? 
I 

Q Did these discussions concern the manner· ~ which 

he was going to pay Jobnmar~? · 

A Well, the manner of paying Johnmark was the same ., 

manner of paying any· .oth.- subcontractor. .. You--wouldn • t pay 

them.unleas they wer~ far enouqh behind; -you paid when the 

pressure was . on e~o~gh to . pay, otherwise we .held the money ~-

-o-

A -1' ·. 

Q . 4fbis was .the.:.:pali~ that Mr.- Daly enunciat~d for 

you? 
.· 

A Yes, sir, it was. 

Q And.it was ~o be applied to Johnmark? 

A TQ Jolmmark and to all the. other subcontractors. 

Q To all other s~cQDtractors. Did he t~l~ you why 

he was not .. goinq to pay them until they really put on the 

1~ pressure? 

19 
I 

i 

20 
i' 

i 

2~ 
I 

I , 

2r·~ 
I 

A The reason I resigned . f~om the company, I told 

my employer when I resigned was I didn't like the way he 

managed the· company, and the idea that you could break 

someone, you're goinq to have someone do what you're goinq 

i ' . 
r.;: ... 
L . . .. 
I 

I' 
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20 
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22 

23 

1.96 

like to work by.· 

Q Was that the kin~ of philosophy Daly enunciated 

with reference to Johnmark? 

A Ytts, sir. 

Q Did he e~r indicate that you wantad·to break 

Johnmark? 

TBB COURT: · Sustained. '!'hat's another count. .. 

BY Ml\. REBSB : 

Q I.•m sorry, Your Honor. With reference tc;» payment, 

however, did he ever indicate to you that he was going .to 

pay thea up current? 

A Never, sir.· 

Q_ Did he indicate the contrary? 

Yes, ·sir. Continually. 

COURT: continue what? 

continually~ ., 

this witness 

at this time. 

CROSS EXAMINATION 

BY MR. MAYS: 

Q Mr. Quatmann, do you recall when you had that 

conversation with Mr. Daly you referred to? 

A Which conversation,. sir? 

361. 
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··' 1; 1 Q file CODversation regarding his philosophy 0~ r.~·/·.· · .. 
2i 

9 

11i 
i 
I 

1~ 
I , 

131 
I 

I 
14! 

15 

11 
I 

i 
I 

1~ 
I 

I 
19 

I 
I 

20' 
I 

paying Johnmark• 

A Shortly after the time I resiqned from the company. 

Q Where did the conversation take place? 

A Dowtt in ADC's offices which were riqht there in 

the Ivymount complex. 

Q DG you recall what time· of day or night? 
I. 

A It was in the aftamoon. 

Q Was ~yone else present? 

A Yes, sir. ~ere was• 

Q Could you identify the other person pres~nt?: 

A Mr. 'lom Daly was present; Mr. Adashek.was .. presentJ 

Mr. Rische was present, and a gentleman from a project, 

I believe, in Bichmond, Virginia was present7 and a book­

~eeper by the ·name of Tony was present. 

Q Now,-on that date-do you know how much money had 

~een advanced to Johnmark? 

A Advanced, sir? 

Q Paid. · 

. ... 
~~~·~.; ';·:~ .. ~: ~ ., .. · .. ·.;· _ .. 
·-· . : . .;• 

• !"_ ~· •,: 

t:·~~-~ -~>' -~ 
~~ :: :·::·:·~4 
:_;_:~::-,:.'. 

r'··· 

. :·.'~: . 

I. ·. 

L 

[~~:-:_; 
t,·· : 

2{ Q And you left the employment of ADC Fairways on I: .. ,·.· . 
~ .. 

2t April 25th, 1980? L' 

A No, sir.· 

i : 

23 l . l A On or about tha~ date. That's correct. 1 . 

~~-~~~r--------------------------------------------------------~----1 
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2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

.Q And you had no.idea what took place after that; 

is that correct?. 

A I heard rumors 1 bqt I ·had· no facts. 

Q I note ·-that you accepted certain units on the same 

day that you resigned. 

A Yes, sir,·I did. 

Q Was there any aignifican~e to that? . 

A No,·sir,-there wasn't •. I mean the units were 

ready-for inspection.· ·I inspected them; I approved them, 

and at the time I acce.pted them I informed Johnmark · · ._ · · 

Construction Company_. is goinq t~: ~~, . you know -- this is 

geing· to be questioned because it's . an obvious thing, but. 

13 this is ay job·. This is 1 t•·-

14 'l'HE COURT;. Hadn't you resigned? Had you told youz 

15 boss you were resiqning before yoq;_marked acceptance? 

16 'l'BB WITNESS: No,-sir, I did not. 

17 
~BE COUR~: That conversation came after the 

18 acceptance? 

19 
THE · WITNESS: Yes 1 sir .•. 

20 BY MR. MAYS: 

21 
Q Do you know whether or not the units that you 

22 accepted on April 25th had passed Fairfax County inspections 

23 . as of that date? 
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199 

1! 
I 

I 

'i A All Fairfa~ County inspections? 
i 

2' Q · Yes. 

3: A ·~at wasn't absolutely necessary~ r.:./_·:. 
,. . 
.. 

4; Q Ob, it wasn't. i~ .:.· .. : 

5! 
I 
I 

61 
I 
I 

! ! 

'lBE COURT: Qt,~estion was not was it necessary. 

Bad.it passed--

. I·· .. 
k~-~ ··· ... · 
I ·. 
l·,··· .. ·• r, 

7: 
I TBB WITNESS:. Ho, sir ..... I .. do not know. 
I 
I 

si BY MR. MAYS: . 
I 

91 
I Q You Clo not know? 

1oj· A No, sir, I do not.·· 

11; Q Prior to April %5th, ~9~q !,lad· you ~ead·.the coil-
... 
-=- ~ 12) ... struction aqreement between JohDmark and ADC F~irways? 

·~··' 

13! A No, sir, I had not •. 

14' 
I 
I 

151 

tsl 
I' 

I 

. Q You )lad not? 

A No, sir. 

Q So, would it be-correct, then, that you did not·· 

t·: '. ·. 
l. r:· -~' .... 
t
'•.• . 
: ~ .. r ....... . ,.: •· ' 

[.<·::"·: ~::·-· 
17; 

! 

181 
! 

know what the scope of work w~s that was required? 

A I knew the scope of work on which I had been 

~:.: .· . :· .. : I,.: . 
I 
I .• · 

!· .. · ... 
19j 

operating, yes~ sir. . ~··~·.·. '. 

·· .. ··.: 

20( Q Bad you ever read any documents which outlined 
I 
~:. . . 
t:·:_.: . , ... 

21: 
the scope of work? 

I 

t ... 
1-: :_. . r- . 

22) 
A we had made several documents·as to what the scope 

23! 
I 

I of work was for all the contractors. 
r ! I 

i I 

364 



.;. 

~-. 

~ ... 

200 

1 Q : Did-anyone-- did you discuss the Fairfax County 

2 inspections with aayone at ADC as· to what was in a contract 

3 

4 

5 

6' 

.7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

-20 

21 

22 

23 

or what was required? . ~at was your knowledge of what was 

'required of the'contractor when you were-accepting units? 

A · · -.rile unit had to be acceptable to me: ·had to be 

completed and ready ·for transfer to a purchaser ready for 

a settlement.. , . . . . . ~~ . 

Q. Your Bon~r, may· I refer ~o Plaintif·f's No~ 1? 

·Mr.· Qtta~, ·I ask you··to: read· par~graph ten, 

the last sentence of par~graph ten·.· 

TBB COURT:· To himself. ·_:'~,If_ it's for me, you 

read i.t. · ·· ; I -· • · .:' • ·: • 
I ·. _: 

'rBB WX'l'NBSS: Do you ~ani: .me to read it. out loud?. 

TQ COURT:· Just read it to. yourself1 ~d then 

he'll ask you questions· something- abf?ut the contract. 

. TBB WI'fNBSS: . Okay, air.· 

BY MR. MAYS: 
-t". .. •. 

Q ADd you were not aware. of that paraqraph 

A No, air·~·· .. -~ · · ·.-

·a 

MR. MAYS: Your Honor; I ... will read it for your 

benefit, the paragraph I am referring· to. ··It s·ays, •so 

work shall be deemed complete UDtil final inspection i• made 

365 
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1~ 

13 
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14 

1~ 

16 
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11 

18 

19 

20 

2~ 
I 

2~ 
I 
I 

2$ 
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BY MR. MAYS: 

Q Mow, Hr. Quatmann, if you had been aware of this 

para~raph·, .would yo~ .~aye accepted the unit~. you referred. to 

-on April 25th, 198~?.: _ _-:· ... ~: .. · ~· ~ 

A If ,I had be.en instructed to obey that sentence·,· 
• ! • 

yes, sir, I would Q01: hav~ a~cepted the~·· PrevioUS--UDit:s 

I had.accepted, .~d .previous units.·which.had gone· to set:tle-=· 

JJtent, tor ~c Fai~ays had- not passe~ all govemu,~~ --

'fBB COU~: You· had not··wbat?-·~ 
. -

'lBB Ja'fNESSt Had not .. passad·.a.ll governmental 

inspections·,· and in fact, were, inspected a~ter occupied. 
. . . 

·BY MR. MAYS: 

.. Q was .that at Xvymount? 

A No, sir. That was_ in Heritage. 

Q 'W~re the•e the only imits· you apparent;ly··accep~ 

iD Ivymount? 

A To the best of my memory, yes; sir. No, I had 

accepted ptevio• units .. iD. aaother .buildinq:._t:hat had been 

done by anot:her contractor, JaCk Jones. 

Q I~m referring to the Johnmark contract building, 

4355. 

'. 
I 

rz:~ 
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·. ~ :.· .. . .. .... .. 

t. ·. f.·. 
f .. 
F: .. 
t:• :' . 
I 

~- . . 
i< ::· 
1 .: .. 
1" .• t ·. : 
I·.· 

L 
t : •. 
r ... 

. li ___ .. :.: .: . 
:_.; ~- . . : 

I . 
i'. 
F·~ ·. 
I-·._· .. 
j·· .··;· 
I 
l. ·.: .· 
: .. · 
i 

i . 
! 

~~--~~----------------------------------------------------------~~---j i 
I 

! I 

366. 
I . ·-· r ·-. ·- ................... ··~···· .......... - ... -- .. . 



; . 

1 A 'l'o the best of my recollection, these are the only 

2 ones. Yes, sir~ 

3 Q . Are the only ones? 

4 A las, sir. 

5 MR. MAYS: ...... ~~thing further, Your Honor. 

6 ·. · : · RBDiaBC~ EXAMINATIOB - • · 

7 

8 Q. Just a· few. Mr. Quablann, from whom did you 

9 receive your iastructioaa ·conce~ing --. . . • =- •• -&-· 

10 A . Most of· my instructions ·.came directly· fro• .. :. · 

. 11 Mr. ~ache· •.. · .; .. . . . . . -.. -;.. . . 

-. 
::~. 12 Q Mr. Kiache? ~-::.~·/.1 
.;;..,.-·· 

13 A Yes, sir. 
•. 

:- .• !., 

14 Q Row, when it came --.nqw,you indicated you work~d 
.. -·····' 

15 at·Beritage WOods, also? 

16 A Tha-t's correct,· •:L~ .•. 

17 ··a Por how long a period of ttme <iid·you work there? 

18 A. About .three months·,. si~. 

19 Q · . In a similar role? 

20 A Yea. Exactly the same role. 4 

21 
Q Did you accept· units· there? . \ 

22 A Yes, sir. 

•,, ... _ 23 Q When they transferred you to Ivymount, did th~y. giVE .·- :··~-

367-

... :: . 
I . 

i. _, 
I .· 
t. . 
!· .. , .. .. :· 
1 

I • • 

.. 
:...-·-~.-.. : .. ..... 

.. 
. . ... . 
~. ~ 

i ... ·. 
~.- ,# •• ' 

t .: 
I· 

-r ·. --~-
~ .. . ,. · .. . 
t 

. ... 



i ' 

2.G3 

1: you any additional instructions other than· the instructions 

21 

a! 

51 
I 

I 
I 

6i 
I 
I 

71 
I 

~ 
9 

1~ 

1~ 

14 
I 

I 

1~ 
I 

I 
1~ 

1J 
I 
I I 

1$ 

2~ 

2l 

yoa had received at Ber~t~ge? .- .· 
A. ·No, .air.. .Bothing dianged. 

Q Nothing changed? : 

A No, sir. 

Q . ~· ·You lo&ked for. the same··things,·,,.and operated in 

the. same manner, ·is that ... correct? · 

A Y~s, =-sir.·.~ .. 

·Q ~ere',s been ·a ·~~d~.~!-t;.'~ b~en used, 'Ul~~:.Il·~~nk. 

ia your -~ :· ~-' the cross Y9U~·-"''-e~;..r~ferri~9. to· the :~ama . . -· 

kind of· situat.~on, pW\~ list. · Are ~ou· faaili~r -with that? 

A Yes, sir,. I am· •... ·: ... 

Q fihat is a punch lis~:~ ;the texms of the trade·:-:· 

tha~ you know?: . 

A A punch list is just • list of. items that: ~re, 
., 

agreed to be corrected that-are usually insignificant items .. 
. . . . 

-that really doJ1'~-amount to a whole lot, and in my case, 

the subcont~actor ·would be, you know, you correct these 

little things, and that • s it. Depending,. it could :be major 

i tams. You would. put on a. punch;' list, then they would. have 

to be corrected before you accepted them. If it was .. a minor 

,_ ... 
' ?··:···.·:· .. 

~ 

i~~- =~·:;: . 
! -·... ,: . 

ll;:~· ·>. . 

. ~!. ~. ~ .'_:.: ··. 
·ja·-· .. · - .. 
...... · -. 

1

'.: ; .. ·:·. 

'-~ ··: . .. 

·I\ __ :~··· 
::; 1:: --~-; -~. ... . 

~ 

2f item, it would be just -- be noted and look, you qot to go r 

2' I ~----+'-~_b_a_ck ___ an __ d_f_in __ i_s_h __ th_i_s_. ____________________________________ ~--~ 
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-------;r-~--------------------------------------------------------4---~l 
1 The same thing with the punch list made by a --

2 a purchas~r of a unit and I would walk it. With one of the 

3 purchasers, I'd tu.ke a· punch l~.at. If it was somethinq 

4 major, then I would taka care 'of it, and they woul~ reinspect 

5 before they· wut to. s~ttlement. If it was something minor, 

6 then they h-d my wor~. ·1 1; was .taken care of. 

7 'fBB COURT: On this job~ were anl' punch lists made 

8 up before the contractor said.they are ready for your 

9 inspection?. ,-You knav,.·.on some·~j~bs yoa..ha4 .progres8;.:P!lY.~·· 
. ' . . ... .. ' 

10 ments, when you. we.re ten percent dona,· you go through 1md 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

nat a punch ·1ist · · · . · ·· , ·. ·· ~ · · ":: .... · . ·. ·.:. · .. :._ . .... ·. ·:· ... 
-. 

'lBB WITNESS: . No,· •ir, not in· that aspect. No,-

sir. 

TBB COURT: . You mean . there were times when you' d. 

go through and a punch list would be created .even though 

Jolmmark didn't pretend. that.- they.were ready to be accepted? 

·'l'BE WITNESSz Yes, sir. There were times. . 

- ·TBB COURT:·. What.woUld bring about creating a 

punch list if they didQ ~~ say they were ready for deiivery? 

TBB WITHBSS: 1 had a ~h ~4 deli.v.ar.·.a. ·large 

amount: of units; and I found.tbat·it·&aY.!'d my time· if I were 

to walk through t:he unit~, n~te thinqs that ware wronq, not.e 

things that ""eren • t correct I and inform the subcontractor, 
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41 

6j 
I 

7! 
i 

look, fix these· thinqs before I. make my inspection·. - It 

would make it easier ~or me. 

speak? 

. TBB WITNESS: Yes , air.! .. 

MR. RBBSB: Mothing further.··.··-

'!BB COURT: Give me. the. chain of commancl in·tbat 

8 ]1~ ADC company. Daly·is the president, the top boss? 
I 

9
11 
I I 

10\' I 

~ I 

11; I 

i I 

12: 
I , 
I 
I 

13' 
i 
i 

14. 
I I 

18: 

I 

19 j 

I 
20 i 

21 I 
I 

22 ;,I 

23 i' 

! 

DB WITNESS: He was ·the top. man. 

·THE-COURT: Who's next? 

TBB WITNESS: Mr. Adaal!ek ·was··next •. 

'l'BB COURT t Adashek? ··r· ~ · ~ 

. TBB WITNESS: Adashek·. · 

TBE .COUR'r: Was he on.this jo~? 

TBB ttiTNESS: Be was ··on all of them. · 

THE COURT: What was· his title?. 

THE· WITNESS:· I believe he was the vice president, 

or executive vice ·presideu.t, something like that. 

·· TH~OURT: · Who was. ~~xt? 

TBE WITH~-. ~fter. that· w~s when it qot cloudy, 

sir. It could be Mr. Dillon. 

THE COURT: What was his title? 

THE WITNESS: I honestly don't know, sir. 
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THE COOR'l': · Did he boss you? Or you boss him? 

Or neither? · 

'l'BB WITNESS: Neither~·" sir. 

TBB COORT:' -~.Ali~. right. Who else above you -that.-:· 

you took orders fram?· 

THE WI'lNESS:. Well~· Mr• ··KJ.sche.-

'l'BB COURT: What was ··his. title? 
. . ' '"" 

THE ~TNBSS: I believe it was project manaqer. 

'TiiB COURT·: ADybody else above you 111 . t.be . 

deseending oraer of --

THE WITNESS: No, sir., -~ot that·. I can· thi'D~:=:or• · · 
. ' . . 

'fBE COUR't: Who was under you? . ·Next person· down? 

'1'BB WimBSS: ·Subcontractors.- · · 

'l'BB COORT: ·.I see.· Did any of these other ·people 

undertake approvinq ~its,· acc~p~~ng them for·payment until. 
.... 

the time when soma letter went out and said, .tr.om .. now on;. 

Daly will have·to approve .them all? Were you it, or did 

other people do'it? '!'bat's all. 

THE WI'rNESS: Well, I have to answer ·the question 
. . .. :· ... . . 

honestly. That depended on· the mood and depended upon the 

amount· of -money available, and depended ·who was going to get 

paid. 

THE COURT: What other· people who approved ~its 

II:.·-•.· 
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6j 
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8i 

g: 
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121 
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13! 

-14: 
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15! 
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•I 

16 

18: 
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19 
I 

I 

20! 
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211 
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221 

I 
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20'7 

besides you? 

'l'HE WI'l'NESS: Sometimes Mr. Kische would, then 

sometimes Mr. Dillon would, and at one point Mr. Daly said 
\ 

he was qoinq to be the only .one .that would approve.; but 

that depended on the circumstances of the day, I guess. · 

'lBE COOR~: Were your -- was your power to approve 
> ~ • 

ever limited before the letter-::th·at said from now on Dillon .. 

does it? .. 

· 'lBB WI'rNBSS: ·I neve~· seen ~y letter that . ~ 

Mr. Dillon was conce;ned.- As ~aras being limited--

- 'tBB COURT: Put it thi•. way: · do you ... know of · 

personal knowle~ge if anybody at Johnmark· was told, well,_ -

you c::~•t count·on Quatmann.'s ~p~roval anpl()re, it's qot -­

he can give a~reliminary approval. but it's ~otto go up 

the line before it's really. approved?. Was Y?ur authority 

ever limited to --
~ ' . 

THE WITNESS: No, sir •. 

THE COURT: That they_!e~e told that~ All right. 

'!'hank. you •.. · 

Purther ques_t.ions at this time? Since· I .. stirred 

them up, I figure you're entitled to a cross. 
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1 . RECROSS EXAMINATION . 

2 BY MR. WEINER: .. 

3 

4 

5 

Q Mr. Quatmann, could I ask you to· look at the 

Exhibit No. ··1, Plaintiff's··Exhibit· No. 1; ia that what you 

have in front of you? ~ 
... :·'· 

..... ~~ . 

;: ... ·.: ·:~ .. 

i 
6 A Yes, ·sir~· 

I..: . 
[ .. ; 

7 Q Could you. please tum· to· what's known .as ·· 

8 Attachment 1? 

9 .A Yes, sir·. . ·~·. .. f. : 

10 'Q· Would you please •- last ·paragraph··where it says·, · 

11 . ,· 

12. . A. Yes, sir • 

13 Q. Would you read tb·at • 
I 
t- ~ ' • 

14 : ... 
1··.=· ·:: •: A '"Billing to be once:· a week .upon COJ!lPletion of the 

15 aforementioned work~ ·All. i·nvoices ·must contain unit iden-

16 tification and be approved by the project manager.• 

17 
Q Is ·that you? Or was that you? 

18 A No, sir: ·That wasn't my title. 

19 
· Q · . Who was the project manager? 

20 THE COURT' Be said Kische was. . . . 

21 , 

'rBB ·wiTNESS:· Mr. Kiscbe was,·sir. 

22 BY .MR. WEINERs 

(
,, ..... .. 

23 Q So, would that mean that your approval was o~ly 

3173. 
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1 : I conditional approval? .In· othe~ words --

A Number one~ I'm not an·· attorney. 

31 Q I'a just asking -~ 

4 TBB COU:RT: Sustained. "Cause you're asking him 

5 to.constJ:'ue. it. 

6 'rBB WITNESS: . This .is·--not what -took place if that' I 

7 what you • ra asking ~. 

8 ~KB COURT:. You may ask him further:questio~s 

. 9j ,1 about, ·did he turn his papers ova~. to Kische. Be has said 
i : 

10:" 
1 on previo~a approvals· nobooy· e~~e-.approve~ them for the 

11i company,_ but· there might have been -~.or you can dig up 

12: !: somethinq else tliat I haven'~ ~eard ye~. 

13 

14: 
I 

161 
I 

17i 

i 
18! 

2~ 

I 
2~ I 

I . 

I . 
I • 

: I 

.·. - BY MR~· NBINBlt: 

Q I'm.as~ing yo~, thenl qn~e you approved-- are 
~-

those documents that you saw before with your· initials on 

them with. 4/25? 

A Yes, sir. 

Q There • s -a· -- on the Xerox copy, there' s another 

notationJ isn•t that ~o? 

A Yes, sir. There is. 

Q Do you have any -- well·, you were on the· job, 

then' right.? 

A Yes, sir. 
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20 

21 

22 

Where would that invoice go, then? 

A ~en I turned the invoice- in? 

Q Yeah~· Who-did you tum it in to?·· 

A I turned it in to tha main office to ~ony. 

Then ·what h~ppened? ·. 
•'' . 

Q •' . 

A I~donrt know what happened· with it after I turned 

it in; not this invoice· 1 don't • ... -

Q ~: Well, those were the~o~;Y: ones you we~e involved 

in in Ivymount1 is that· correct?- :~ ~. .~ ...• 

A Yes, siJ:. · ·.'l'haf: • s co~~ect: • . : l'' . · .. 
·· Q ·Now,. every one of these that.;._ the ones wi~- the. 

red ~rkings. on it·--. is ·foll~e~ .. !;Jy a Xerox. of· uo1:her' .' -· ~ · · 
. ' "" ~ . 

document with additional writinqJ isn't that correct?·.· ·· 

A Yes, sir. 

Q And you have no' idea whai: that -- those addi ti~nal 

writings. ara about? . . 
... ., ;-.- . . · .. · 

A Okay. Let's take thea. one at a time. You want 

. me to identify eaCh· one of: these?· 

Q 'i'aah.. ,Tell ma what UDit. 

A . 4355, .number 11,· it' h~ my ·approval. ·to_ it,-· -and it 

says subject to·-- what X intetpreted in my writing as·--· 

... - . 

L. ·. . 
r .. -~ ... 

... - .· .. · 

.·• 

..... 

. . .: ~. -· ..... 
.. · _· .. :· 

.. 

[. 
( Q Nhat date? 1· 
~'--------~--------------------------------------------------------~~---1 

23 

punch check. Next to it. I have written okat. 

3'15. 

I 
I 
i 
: 
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l --~--~r---------------------------------------------------------~----1 . 
1' 

l 
I A I 
I 

Same data, 4/25/80. 
I 

I 

2 ·' ;Q (Indicating to·the witness) •• !. ..... , 

3 A No, sir. What. yo.u pointed to is n~t my writi~g. · 

4 Q·. - -Dlat•s what l: tho~ght you were talking ~out. 

5 A You asked me· what I wrote on·thara, and that's what· 
. ._,···\· ..... !' ••• 

, .~e~: 
7

1 

I subject.to tha··plinch.list checkJ-and X have·next tO-,-it. okay,. 
I ... ,:.... . . . . :· . 

8 I II which means I . reinapactad-11he iu:Ope~:tr, . and. 1 t was· ot~Y •... 
I 

9 · 435$, nwaber il, .. I have ay name subject to· pQDc:h ...... 

10 ~ .. list check~ X have-writ;ten okay to .. it·. 4355•14, same thing, 
I 

11 • subject to pUDch. check:.- I. c1o· -~oi.·_:llave writt.e.Jl·· okay next to· 

12
! the punc::h check. Same .thing· applies to-. 4355-151 4355-16;---· -

13 : 435$-17. Okay;. they were. .±he ones that I had the punch 

14 :! checks on. . . ; I . 

15· Q 
.· 

so, then, is it your;;:testimony that you ware. 
: 1: 

16. I i i 1 acc•pt ng tm ts that.. were llot. comp eta? 

17 ~ 
I 

1si I 
• I 

191 
I 

201 

21; 
i 
I 
I 

221 
I 

23jl 
I 
Ji., 

A Ho, sir, ·it is not:. . . ... 

Q Well, you say that there are some in there that 

you say ok.ay.·a~ta~·punch check,_:~d: some that are silent as 

t~ punch check • 

A If it says subject to punch check, it ·meant that 

I reinspected subject to tha~ punch list. · 

Q But. --

3,6 . 

I : : :, ~. 
I .... • 
i. 

. ! . ·. 
L:-~·;. ·-. 
i·._. · .. 
! . 
: .... : ... ~ . 

.... ··~ 

·. ·· ... 
••.: • I • 

·.· -·:··· 
........ 

~=- ..... -·. 
!" 0 

.·:.:/;: ... 
.. , .. · .. 

:;:··· .. 

r·: : 
.1 .. · 
,. 
I 

. I . ··.. ~ 1 ..... 

i 
i 

I 
I· 
I 



..... :~0 
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... -.· 0 

" . 

1 

2 

a. 

4 

5 

6 

7 

8 

0. ~: • 

A .It did. not ~-mean that: the· unit was not fully· 

accept@le. I ·mean·, ·-we had a pr~blem there with light. 

fixtures· with thea making a decision about. : ·We ·had a 

problem there with·--.· .. 

Q In April? 
.. 

212 

A . ·Yea, .. sir• ~~ ApJ;>il. :J'!'!;;.~~d a. problem there with -· 

at one pout saying. some· anCJer.arosa··an4 Mr. Kischa aaid·.- ·= 

that he wanted al•l' 'the carpe't changed. These were thittgs 

9 · that were beyond· ray control. · .. - .. . . · · ~· . 

10 Q That.• a not a·.-punch 11•'!. ~tea, carpet ~aaqa; is·-it4 
•• • r,~~~r.:: w-o• 

11 A ·pardoa?··· . · -:· . 

12. Q . 'fhat•s not. a punch aha~.. '!'hat£' s not t:be Johnmark-

13 aJ:'ea·, · carpet.inCJ; ·is it? ;, .. 

14 A ~o, sir •. I was tzyinq .. to give you an·exemPle ..... 
. . -~ . 
oO. •••••• ,. 

15 Okay?· !hese things that were beyond my control had not yet 

16 been decided. ·.% had -- that: was .for ·.thea to .decide further ... 

17 down the road. All other work· was completed to my sa tis-

18 faction. 

19 -· Q : You told ·us OD ~irect:~ elCUination about:. panch 

20 checks ~ · we-1.1-, pUDch · lists · ~t these. were minor things 

21 that ··when .a :unit was accepted by you., it was ready for· a 

22 purchaser· to go into. Those were your words from that 

23 witness stand.· 

am· 

I 

I 
I 
I 

1_· .. 
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I 

~---11"""'-------.--------------------------+--1: 
1 ! '1'BB COUll'l: · What is yOW:' question? ·t··. 
2' 

I 

a: 
I 

4i 

51 
I 

6; 
i 

7! 

8 

9! i 

I. I 

101 

11 : 

121: 

15] 
I 

16! 

I 

171 
I 
I 

18j 
I 

19j 
' ' 

2Q 

2~ 

2_~ 
I 

Hll~ 1fBIHER: My ques~~C?~ ~eing now is: if ·you- had j·:·· : · -

I· 
subject to plDlch . check oJ: . pUDch lis~, .. ·it: means approval · t :.-. · i: ~ 

subject toJ and you never-okayed it on soae of those; is. 

that correct? 

. '.Mll. RSBSB: · If Your Sonot- plea8e 1 the- problem. I "ve: .. 

got is that yoQ ·have two. JSet;s Qf:docmaents. One is- a ·Xerox -~ 

_TBB CQO·R'l:.- Yoa may coma :back on re, · aqain. \ 

Mit~· IBESE: X realize that --· :;. . • ,*' 

THB'COUR~: B•· can ask-. his own questions• · · 

MR. REESE: He's· got. two sets' of invoices. One--
·~ " ·~ . . . 

TBB COUR'l: I QJJ.deiat~d,/that· •. · · You- each- .ask·. your 
,. J • : ·-, 

fr· • I ! :~ 

own questions. ·I·may have a few mrself on. it. 

THE .WITNESS: Could I ask· for the questi~n to be 
.. 

repeated, please? ..... 

BY -MR. ·tmiNBR-: -

Q You said that a punch -list -- a· unit -- for you 

to accept the unit: it ha4 to ba completed so that a purchasez 

could wal~· into ~t the next day right away. Now, t$ome of 

these invoices you gave a conditional approval to, ·o~ a 

conditional acceptance. 

A T.hat•s correct, sir. 

Q And then further, there is a qroup that have a 

• .. :•· .. :--,: 

.. ": . 

t. ;_ ~· : .. . 

f~.~.-·' .-
! 
!·· .. 

! . 
'. 

.· . 
f

.::· 

I 
I 

I.: 
~:. 

' 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

conditional··acceptance that you.· latex· o~ayed. 

. A Yes, sir • 

Q !hen there· are those with the conditional acceptance 

that apparently·you never late~ Qk~yed. 

A Y~s, sir. 

Q That is the ··qroup tc?. whipli I'm ··addressing myself. 

'A ·Okay. · 

.Q And I ask yolt, ud :t~:.a~k .you aqain, does· that mean 
• ·!"'· 

A· Not to my interpretation of· it. •o; sir. 

MR. WBINBR: . X have DO· other questions.-
.;. ,, .... 

'rBB COOl\'!:·· On previous: approvals, ·were. there eveJ: 

times wheJl you had an appr~val: subject to a punch: lis~, and 

you learned that the company qot paid anyhow? 

THE ·WITNESS: . No, ·si~~· ·: : 

'rBB COURT: May I -see these papers? 

(Witness handed documents to the Judqe) 

'l'BE COORT: What .the lawyers have referred to as 

carbons. have different writinqs-on them froa the yellow 

copy; do you aqree? The red· ink.: ·on: the yellow copy ·is 

different. T.bat looks like --. 
,_ ...... ~ 

'.rBE 1tt'lNESS ~ No,. sir. 'lhis is my wri tinq. 

!'BB:~:COUll'l': You say that • s an actual carbon? 

3179 

~-·· 

:·. 
I 

I I ... _.>. 
r· 
I 

i . . ~.:~~-
1 
I· ·. 
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1 : 
i 

'1'BE WITHESS: No, I would not. say that's a carbon, 

2 sir. 

! 
4. 

I 

s! 
I 
! 

6 

7 

8 

10 ~ 

.11: I 

THE COUR'l': .The lawyers ca:Ll it a carboll, but it's 
t:,, . 

not. 

Mll• WEINER: I think we called it a copy. 

,-HB WI'fNESS: .· · z can't say which ones are a ~hoto-

stat or what ·or where.·. ~ . . ·' 
n .'(. - . 

TBB COURT: Do you agree· .that the red ink ·on the 
. . 

yellow page:..,J.s different. frORl the .black ink oa the obvious 

photocopy page?· 

THE WITNESS: Yes , ali: •. :. ·. 

12' .TJIE COQRT: :so, then, _it's not a car~on of what 

13 1

1 

you put on · i:he yellow page? ·. 

14: 

151 

16! 

18! 
I 

19i : 

20! 
! 

211 

THB.WITNESS: No, sir. 

'.rHE coua-r·; It may be· your wri.ting, but it • a not 

a carbon. 

THE WI'fNESS.:..· -~~-s correct; Yo~· Honor. 

THE COURT: When .would you put writing ·on this. 

paper that.all·I've got is a p~~~~~opy? When .aul~ you 

put the writing on this photocopy of the oriqiual7 what 

they call 

2~ 
1 

I THE WITNESS: This writing here, Your Bono~, this 

23jl WOuld be one that I would turn over tO' the company. 

380. 
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8 I 
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10 

11 

.rer· .. 

81 12 

13 

14 

15 

16 

17 

18 

19 
...... 

20 

21 

22 

r.. 23 
~- -

THE ·coURT: I see. The yellow sheet· you would 

give tO Johnmark?··. 

'rBE WITNESS: Right. I would give to Johrimark, 

and if I had a question -- · 

2t6.-

'l'BE COURT:. That was. the only one of its particu• 

lar type that went to theta?. ·· · ·.:- .,_.;. · · 

THE-WITNESS: Yes. I would give them one copy 

alonq with :the punch-list~. .·f,. ·~·. :. • " •• • • !! • ' , • ....... 

·. · ·'rilE COUB.~: · You· would .. write over. · You· didn • t . 
:·: .. ' . 

use carbon· paper,· .but ·you wou~d. repeat, that informati·on -- · 

THE WITHI$SS: This notifies the office that it.~s 

suhject.to·a punch. list check,· and then I okayed.it•~ 

... ·; . . · · TBB COUR'l'z Now, ;what __ w~s--the reason yo~~·put it ·on 

your boss' ~opy but not on Johnma~k~~·copy? SUbject to. 

: : '!'.BE WITNESS:· .. Johnmark' s ·copy. ~ad the punch list 

attached to it. It·was jus~ an understanding to the 

punch list. 

THE COURT: I· see. ':he yellow sheet had some-

thinq else that I.don•t have? 

THE WITNESS: Yes;-"sir. 

THE COURT: All right. 

TBE ~TNESS: But this was the one that went to 

the comp_any~ and it did not ·have a copy of the punch. list 

381 . 
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I I .. 
I • 

- _: · ._;. 2I7 ~: : . ·. 
--r---~~------------------------------------------------------------~--~1.. . 

1 i to it. So, ~ would put it on there $0 it would not slip 

. · 

. . 
2 into the compa11y _as being approved without. ~Y -- i~ i_t ~ha~ 

3 a punch list, there was a.note •.. If this goes in and it 

4: doesn't have any okay to it, it•s:not approve<t. 

I 
51 

6 

I 

7i 

s· 
I 

I 

9i 

I I 

do 

TBE COUR':a All right ..... · ; .: .. 

~DIBECT EXAMINATION 

BY ... MR~ ,.REESE: . 
.. 

.·. ·: .. 

Q .. ~Taking a ~ook at these.p~rticul~ Wlits, however, 

you have any ~~ your recollection aa to whether or not 
--: . . . : . .. . 

all of these uni~s.wer~,.in fact, f~nishe~ on~~ afternoon 
'• 

I fl 

11 I of April 25 i.-.. 19.80?: · .. 
. I 

121 I A X would have .to honestly-say to you Unit No. 4355, 

13 1 1 number 13, somethinq re~ined tC! ~be .done. _I don' tt know what 

14 i I it was. Some~ing remained to be done; it had to be minor. 

15. I don't know. what it was. I can't honestly say ~hat it was. 

On Oni t 4 355-14, the same eondi tion existed: 
' 

4355-15, the same condition existed·: 4355-16, the same 
i 

18l 
I condition existedJ 4355-17, the same condition ·existed. 

191 No, sir, th~t•s not my signature. 

20j Q All righ~, sir. But as far as the others are 

concerned, no such condition?' 

A No such condition. 
I 

I. . 

r-.-~ ... ::~ .... ~. 
!· • 

. .. 
.·. 

.:.- ":. . •. 

v-:,.':~.~~ ... :. : 
I 

r~:·:.- .. ~. 

: .·. 

. r.~:.-~:~. :· . 
t ::-.:. ·:: 
i :.: • • . • I~' 

l ...... . 

1

:> ••. •.'· ... ·: . . . 
-- ~ • • 1 

r .. 
~ 0 ~ ~:. •• • • : 

9 Q Those were punch list items; were they not? 1·. 
-~----~~--------------------------------~--------------------------4-----' I' 

382· 
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1 A They were all minor items. 

2 •Q All minor. All right~ So·, 70u were accepting 

3 these subject to the punch lis.t items indicated on· those? 

4 ·: · A Th•y were accepted wheth~r -- if the pun~ list 

5 wasn't.completed tha~ day, it. could he completed next week. 

6 Q .I.undarstand. . , ~~ .. :' . ~:: ·:· . .. . . . 

7 Was that pJ;etty much the standard of the trade as 

8 
. . 

·far as how these ·items would be a~cepted? 

9 TBB COURT: .: standard on this job. 

10 MR. RB•sz: Standa~d on ·this job~ 

11 ·':rBB WI'l'HESS: . Yes,· sir. '\·· .. ·.··. ... . 
•.. 0 • • •• , , •• ... . .. 

12 :.• .· .. BY MR.·. RBBSBs . · 
• ; ~ ·.;. • 0 

13 Q was· it .. office· staftdar~ OJ\· Heritage Woods? 

14 .. :·A Yes; sir, it was.·· 

15 Q T.hat was ~- those are two projects that you were 

16 

17 
A Yes, ~sir• · 

18 
!Ql. RBESBs No further questiomr• · 

19 
RECROSS EXAMXRATION 

20 BY MR. WEIHBR:, .: .. 

21 Q Jlr. Quatmann, are you aware of the Heritage Woods 

22 contJ:act:? 

,.· 
:. ~ .. 23 A What contract? Hbich contract? 

·.· .. 
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J. ·. 
I 

2 
! . .. li9 \ ." 

--~---~,~~----------------------------------------~--------------~~._ __ __ 
1 1 Q Construction contract for: B~ritage Woods. Is it -- r ·.~~~: · 

... 
--··.; 

·. ·. 
2 : . are you aware of. it? Have you seen ·one? · ·. · 

3 i ~ TBB CODR'l': You mean as it existed, or has he . . . ,,.. 

4 i read it,· o~: wh:at?' -.... .. .. . •' .... ·.· 
i 

5i 

11: 
I 

12l 

13i 

15! 
I 
I 

1& 

17! 
; 

I 

1~ 
I 

I 

1~ 
i 
I 

2q 

2' 
2~ 

2J ll 
L I 

l . 

! 

. · BY MR •. WEINBl\: -. . ' . 
Q 

' '" ·~. ·~·..-. . ._ '.~ .. .. .. .. .:: .. · ... :, .· • .. _·~: ~-

A Yes,. sir. ......... 

Q Bava you· .ever .. seen it? 

A Yea,· sir. I ~·lleve I 414 c;»nce· see it. 

Q ~.you know· if it.'s a sbililar· 4ocument to -this··- .. 
: 4, 

for the one you~"Ve ·seen? .~a Pliliitiff's Exhibit. Ro. 1. 

1 couldn't. honest.ly answer that.. No, ;I could no1: 

identify i~ AS! being .the· .same aont:ract. Ho, sir, I could 

not:. . 

Q Well, the .~~ritage Woeds··· situation you a~ceptad· 

units there. ~at were not. complete, right?.: , 

A You woul~ have_ to 4efine what. is not completed. 

Yea, sir .. 

Q W~ll, \Ulits. with doorJS.adssing. 

A Pardon? 

Q Doors missing. 

A Oh, that• s not a completed unit. · Not a· door missir. g. 

3B4 

I.'. 

,;. ... • 

~:;s<· 
. t~~~~:i~~i} .. 
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I 
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f·:· .·~·:.< 
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"'.,:.• 1 

2 

3 

4 

5 

6 

7 

8 

9 

:-. 10 

11 
.... ,.. ... 
~~~: '•A's" . 

. - 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

f· ... _··.;, 23 
\~.:·: 

Q Did you ever accept the unit with a door .Ussinq 

in Baritage WOods? Closet door2 That's a.mtnor item._ 

A 

~DB COUR'tt . Why bother to--aa~k so~th-~' accepted 

as to a unit if they .-~uldn~t. get paid beca~e .. the.~a .was. 
,. • • ·.. • ! •c. · • · . , 

more. work to be:- dofte!; __ Wl\y go thrQugh: ·the prC)cess? . 

TI!B WITNESS:.- Your Honor,_ ~·I-.c:Ouldn't· ansyer·· that · ·· 
. . .;·.... . . . ·" 

question for yoa.· ; ~~~~ize ·what you ~re asking·, but I 

clicm~t control the funds •. - .... . : ·. 
~. ~ ...... 

- . 
TBB COUR'f:.:_.-'Okay.- , · .::.:.-', :·· .i 

. . 
· _ . BY ·-Mll.~. WEIJ.tBA:._ ;.~: .. .;.. . · = · ... .-.~: ·: ·: . •. • • .. ·.. ,: ... 

·Q • .:~ · .so,- 1.- it .correct.; then,·~·that that group of 

11 aad 13 throuqb 17 -~ ·. .. . • 
. .. 

A · May. I say something?· ~.. 

Q Not unl.eas --

A 'ro the Judge• s questi~n. -- . · 

I 
j. 

I 

i 

l,<! ... • ... • •. 

l~- ~·-:- : 
-· 

~-~:~~·::t :· 
. · ... 

.:~:.: ~-~:.:;~; . 

~; ;~ .. ~7~:~~ 

-. 
·-:-~· ·:-:-: --:; 

· ... ·· ... ,;:. . 
. .. 

·:~· .• • ~'r. .. 

: .. :. · ... ·. ~-

. · !'BB COtm'rz Why? Did· you not answer me correctly? ·- , . 

TBB WITR!SS:. No, :t just. remambered somathinq. 

~COURT: .All righ~. .,. .. ~ ··. "'• .. 

TBB WI1'BESS: P•rt of-. the . reason I accepted them. 

was because I had to fill out a.production report that.went 

out to the bank. 

I 
I 
I··-·· ..•. 
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21 

3 

5: 
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I 
61 1. 

91 

10( 

1~ 
I ' 
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1~ 
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1~ 

I 

2~ 
I. 
!' 

BY·MR. wBINBR: . f.".·:. 
~.. • •• •• 0 

Q Which guy?·· 

A PardOn? ---, ··: . ' .. 

Q Who? · •.. 

A Went to t.he bank. 
... 

'· · .. ,. . 

Q Who ·did?··· _: ·'. ;. .~ I .•· .. 

:··- TSB COURT:· Be tlanta· __ the ·naae of .. the bank. ,. 

'fiB WITNESS: ~- 1 don ~·t: ·know. - . :· ··· · 

BY MR •. WBDIBI\:· 
·"': ;-... f :' .... · 

Q NOi who had to fill out sometbinq? . 

A · Il·had to fill out a production r~p~~~ as to. what:· 
.: 

I had acce~ted so .when .. the ·inspe.ct;ors. would -come: down,. I had. 

·, 

I 
I 

aceepted ce.rtairi UDits,- Md theseiwe·re the- UDits the inspecto;r -- -- :--~:\·;: 
: - .-~:-~ ... 

was. goinq to g~ to• · ... 

Q Now, we.• re talkinCJ abou~ -- you were queetioned 

about approximately ten units, I·believa; 11, 13-17, and 

44, 47 and 48. so, of those ten units -- is that correct? 

Those are the oQes we·• re talking·· about? 

A Yes, we ·;are.-

Q So, of those. ten unite that you .have -indicated 
.. 

you accepted, at least·five were conditional acceptances' ··.·.: .. ~. 

is that not so? 

A Conditionally accepted to minor things1 ye•, air. 

386 



. : .. /;.'~ 1 Q Now, yoQ're stati119 minor~thillgs • 

2 A Yes, sir .. . ~ . t"~ ;. ~ '-. 0 

3 Q But when asked what ~ose thinqs were, you said .•• ···. ··=·.··-

4 a moment ago that you cannot remember what they were. 

5 . A 1 don't. recall: specif*cally what they were.. I . . 

6 . know what ·~ standards are, ud'·I~knw what: I s~and ar.isas 

. 7 as beinq ···:mnor thing and .maj~r t;hing.. . . ·.; k'~- ."::.:: 
f .. ,". 
I . 
I 

8. 0. ·. Haw many ~n~r.thinqs~add_up to a major tbinq? 

9 A I don • t CJO ~into. that ... .. . . 

10 Q Humber 13, ·you·said subject to punch list ~tem1 

11 ,z· ..... : ·.:. :: ... ~.,. 

.! ..... 

12 . · · A· · :·.That.· was twQ. years.-·ago, .-sir.: .. I dol\ •t recall.·. .: :.~~~. ~ ..... 

. 13 ev8r.ything. · .. : 

14 ·Q ·But yet you're able ta. qualify it by sayincj·· it • s .... ··: . 

. . 

15 · a minor thing? 

16 · A . . I .do the same thiDg. today. . I've done it: for 20 

17 years.. : · ~-

18 Q· ··But you.•.~e on. the st~~-~---~ow -- · 

19 TBB COUR't:· . Can't.. remind hita you're under oath. 

20 MR. WBlNERs I didD't!=-s~y ~that, Your Honor. ·· :.- ···. 
•,· .· .... : .. 

21 TBB C~U~i You say-you are on the stand. That's 

22 the same thinq. 
' 
1··:.. . 

1''-~;.· • . ·-\:; ~ 

23 , .. 

i 
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: •. : •. 1: .. ~ 

I 
I 
!. 

~aj . 
··~----~[~-~----------~.~---------------------------------------------~~~--~:. 
£·.'· 1 BY. Mll. WEIRBR-: " . · ... · · ~~- · 

2 Q: Well, you• re here .. today;·· and you understand --

and yo~ cannot· tell us why therii-:·walf a conditional accep-

41 tance? . 
; 

5: 
I 

sj 
7' 

I 

I 

BJ I 
g: 

I I 

12i 
l 

1ai I 

14: 
I i 
I 'I 

151 

161 
i 

I 

17l ! 

18 
i 
! 

1~ 

20 
I 

l'i 

i 

A The reaso~ .it. ·Was a e~ndi~ional· a~~~p1;.~~, -there 

.remained something -'minor ·to be. completed. 
' 

Q • one thing iainor·, ·· twQ· · thiilqs-1· ~or ftve ~ings? 

A 

,. Q .... op ... to •i x: things? .. ·-··. -. , ... 

A 

Q • How,· I· want to show- you 9n thia Ivymount·-atta~nt 

two, scope of work., vhat. 1 s a minor . th~g? I'm sorry.. . That 1 
• 

.. .. -· 

not your exhibit.- Use your exhibit• 

You ,tell me wbat' s a minor thing. 

THE COURT: I·don•t.think I really care to qat 

into this anymore. I've .heard en<?~~· No matter what he 

answers, it isn't goinq to help me.decide the case one way 

or the other. You're both entitled to start into it. You 

covered this field two, three. times. 

MR. WEINER: Your Honor, I have learned to --

THE COURT: We all know .. _the lawyer solemnly draw 

contracts, and the two parties go out and do what they please,. 

and they come back to Court and lawyers construe the contractJ 

...... 
-~1-: 

!" 

. ·~~ ·~ ~ ;: ~:-
., .. ··· ... 
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. /~· -~;. 

. .... :.::· :·· 
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. -.-. 

224. 
le ~. ~ 

..... 1· and ~ey tell people what they ~<J..·;. That's all construction 

2 cases are. · ,. J: knew that before wa started. 

3 MR. WBINE&: To construe· construction •. 

4 TBB COUR'.r: What. they said, and wpat th~l". did,. 

5 are normally ~verq~nt positions.~·.-·-

6. MR. WBINElt:.···.Mr •.. Quatmarin, .just you ·say_ that.. 

7 you- resigli~d ·.on April 25t.h? 
.......... 

·HE COURT: Be·· :did. .. . . ~ 

• ·.;.: .:.:: •••• 4 9 .. 
.. · ... :. .:· ' .. : ·.- ~~ .. · _'l'BE· WinfBSS: If that:_:.,ere a F~iday·,_ that is the 

. . ' .. . , . 
~· . .. ; .. 

_·1o. day I resignedr·and_l:don't·hava a calendar on me. That's 
' • • • o o· • ~ .. • • o o I\ • ' : : • •' o ~ 0 I o o 

. . 
·.,. . ·.11 why I say on or· about •. :~,_~.:_·~·.··:.~--::,~ .. :/_...~:·::·~-'.-··~:- ... · ·· .. ~ ·. ... . .. _;.·_, . ~ ~ 

1 •••••• . . 
ca.. - 12 BY- MR. tmiNER:~-~-.' · .. ·~.:· .. . ... • " 

13 Q And thi;s was before -~~ ·cir:~this was actu~ly after 

14 a conversation you say you had ~i th Mr. Daly? 

15 A Oh, yea. T.bis was after. 
I 

16 Q. Haw far after tha~ conversation? 

17 THE COURt!: Was it dur~q···tt, or was there a time 

18 break? 

19 MR. REESE: . Which conversation? 

20 MB.. WEINER.::. The conversation where --· 

21 - . '!BE WITNESS:. It was· approximately two weeks after 

22 
my last_ conversation with ~. Daly_. 

.•.· 

i·· I·. 

! 

· .. 

·· .. ··. 
' .. , .. 
I 

i. . 
t ... ,_ .. 

t~·>·· .. 

~.~.:-:-?.· 
.. _ ... 

'·. 

r-~~-.. .: 
·-·· ... ·· 

I 

'~. . 

l .· 

i . -... . .· I .... 
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I 
I 

111 . 
I 

121 

I 

13l 

14. 

1~ 

16. 
i 
I . 

171 

I 

2~ 
I i 

-- . .. ... f 

: ~ ...... 

BY MR. WEINER: · ~ 

Q That was the conversation·where you heard about· 

his fealings·or hia alleqed·feelings toward Johnmark? 

A · No, air. I heard that before. That was the last 

conversation. · !... . ~ .. :. . •. • • 

Q ~e last t~me. :And that was the conversation you 

made up, in your mdndt that.you we~entt going to.work for 
,· 

... '?: • ·~ 

... . 
A No, sir,·. th~t: was .not. th~ sole factor. 

,· . ' . 
Q • Was there ~~m~t:h~q that occurred ~etween that last 

conversation and ~pur approvals· on April: .. 2Sth that determined 

that you. were going to leave the; company? 

A Yes, sir, there was. l ;_ ~ -~· '· . '"'• 'I • 

.Q What. was that? . \ 

A I· had subcontractors that I had secured for the 

company to complete work at Berit~ga. Woods on a rush.basisl 

work that had to be completed, and these men were promised 
~ . 

payment. A week before the pay.Ze~t~ were due on the 25th 

of the month, . I was told that they w~re not going to be paid, 

and I askad,·and I, y~u know, D~lY.~~aid, well, so and so has 

to approve itJ this one has to approve itJ and· I can recog-

nize a game once it starts, and I didn't want any·part of 

I 

it~;F~~:· 

~~i~~: 
~~~j:;. 

1-:":'" :-:;,,/ 7:. 

~ .~.:::: ''. ·~·-

! · .. · 

2$ 
--t--rl :~Ht--i_t_. --------------------------1---1<. 
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1 ·Q But did_ you see what was goinq ·on? Did you ~ee wh 
_:.._ ., 

' 
2 they wereJ\'i_t goinq to be paid?' .~wa, .there .a reason. that' was 

3 
!'• given to .you? ·. ·,;··. . \ ., ' . . 

. : .... 

4 A- ~ Spe~ific.reason?· 
.. .; 

5 Q .Yeah.· I ·."' 

6 1 Yes~· ~ don~t. _feel like payi~g .. them. 0 •• , 

7 Q. .'fhat was the .. rea·son?, . ·· ... 
. . 

8 ~ Yes, sir •. ~·: .·. -~~: ,,·. , · ... -:~·"'; ·.: . 

9 MR. WBDtER·i···::_ ·.x· .have no .other questions···.: 
: I 

10 THE ~COURT:·· ... You may step· down. · ... :. . . 

£!~ ... 

.~·if: 
~ .... 

11. 

12 

. . . . ~ ·: .. ; ;.·. ~ ·:·. 

·• .... ·~-; .-· ·. Q. ·Uzs•l ·YoW: Bonor,-I'd.like· .. to .know 

you~:;;,:::·.~:· :~. L~·tt~·~;:_-· ; ·,_ .:: ... ·. :, · .... · . ··,: ; 
13 

;, J. • • ,' ; ::~ • ..;:'"- •• I •. •. '• 

· ·. ' ~~ < Bu~ '~u' ri f;ey~q case, counse • 

14 evidence in 

15 this case riqh~ ngw. the record, and I 

16 Daly 
. ·. 

~17-· too~. to this particular c the way he paid his 

18 · subs. ... 

_. If they said we work 

20 but we did _so.. ercent, we~w~~·6i;<;J be paid 

. . 21. then et it •.. If somebody else says I hate h them 
..... 

22 ,_but they did SO percent, I'll·pay SO percent. 

23 much work was done, and what•a·.:the dollar value. 

I 
!: 
I 
I: 
!:·. ·. 
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1~ 

1$ 
I 

HJ; 

2() 
I 

I 

21 

2~ 

2 1 

._..· .. 
j/ 

cases. 

WBINBJt.: I understand, Your Honor. 

X have 

won't 

.~ ·coUB.'f: 

eveey day, · &ut I do: cases 

•lonq. • ' :. 0 ' 

. . . . 

WEIHE~: Cal~ Mr. Dillon. 
: !' 

I '• • ... 
THOMAS EDWARD DILLOH 

was called as a wit:nesa by Counsel fo.r the DefeDdant, h&viDCJ 

been~·previously duly ·sworn, was exuained· arid testified a~· · 

followss 

DIBEC~ BXAMXNA~IOH 

• • 0 •. 

BY Mll. WBIRER1 

.. 
Q Would you please state your full name. 

A' ~omas Edward Dillon. 

Q Mr. Dillon, where do you presently resid•? 
... . ' 

A 

Q Who are ... you presently employed by? 

A Residential Resource Group. 

Q Is· Residential ~source Group the successor to 

392. 
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1 ADC ~airliays? 

2 A · ..Yes., __ it is •. 

3 Q · ~o you .~c;»ld any· c;eorpqz;ate· office with ·R.Il-.G.-; 

4 ~as_ida~_~al.Resource ·Group or· ADC? 

5 A Ho, I do no~. . . . : - ·-
'r.' ~ -~ ... , ~ • 

6 . ·_.a .. ... ... • ... · ....... . 

7 .. A · No, I have not.. · ... J : 

8 Q . Mr. Dillon, how .. lonq have you. \»een igvolved: in 
·,, 

9 the copstruction field? .. ~. . .· 

', 10 A Pro•· 1963 •.. · .. · 

11 Q ~~-·the present? ... _- . •·. ·. i :.. •• • - • • .:·. • ~ 0 ••• ~· • ~ :.. 0 

: ~ 

12 A . :To the prea4mt time •.. _ .f.~.. ~ . • ~ • . ~ • • . 

13 Q Has. that heel\ in.-~ in what areas of the constrU.c-
..• 

14 tion field is that? 

15 A X started in Hew. York City in heavy construction 

16 involving building s~ools, o~fi~e buildinqs-, coJDJBercial 

17 buildi~gs • . And in 19 

18 ~BB COUR'l': Wha~ did you do with regard to those 

19 items?. ; . ~ .· .... .; .. . . ' . . .... . .... ·.. :. '· .. 

20 1'SB WI~SS: : Beat:iD9 ·and air conditioni.JuJ• 

21 'rBB· COURT: 11bat did you do with reqards to heatin~? 

22 Were you a contracto~? Were· you a wo~kman? 

23 TBB WITHBSS 1 I was a workman. 
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1 ~BE COURlf:. What did you do a wo~laia.Ja. All 

2 right. 

3 · Mlt. 11EI!lERa · Then --

4 'lBB COURTs !rhen a~vanced to what1.··: .-. 

51 TBB WITNSSSa · Ill 1975 ·:x went. with ·a reu estate.. . . 

6; company that had 3,000 _.... · 3o ,ooo· reni!al· units.,. an~· I. was---·~ · 
I 

I 

7! held the position. of_ regional engineer which: took. 1~.:.;-~:: · .. · .... 
... . : . ' . . _. ... 

8 rebuilding o~· apartment houses·, fire jobs that occurred to 

9 apartments~ · 

u: I 

. I 

12j ' 

i 
13; 

14; 

15l 

16! 
I 
I ~ 

17! 
I 
I 

1~ 
i 

19: 
I 

2Q 

I 

2~ 

I 
2~1 

BY MR. WEIRBRt • l 

•. 

Did you say rebuilding? --You talking about. similar . 

type-situations as Ivymo~t? or·returbishinq? Or -· 

A ·very similar, yes .... 

Q Wher.e was this? 

A This· was in the Washington area. 

Q Bow long ago was this? 

1975. 

Q And you were· involved, did you say, 30,000 units? 

A My respon~ibility was about 30,000 renta~ units 

around the Washington, Baltimore ·and Delaware az:ea. 

THB COURT: What company did you work for there? 

THE WITNESS: Arlen Realty. 
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2i3~ •... ,., 

1 BY MR. WEINER: 

. -· 
2 ... Q Did there -- wh~ did you C!lme to work for ADC 

3. Fairways? ·•. 

4 A I believe it was JUDe of 1979. ....... 

5 Q What capacity. did you come to work for. them? -~ . . . ~. 

6 As a construction· coordinator •. 

7 Q. Is that the same title that Mr. Quatmann just 

8 testified? . :: 

9 -A Jea. .. •. :· 

: ....... : 

10 . Q .. What we~ ·your duties_ as. a construction coordinato~ 

11 when you c~- to ~or~ .fpr ADC? ·, ,.:·· :~ . . .: J.: .•. •· · ... 

. ...... .. . .... . . 

,&"_-:. 

8/ 12 A · . Basic~lly to coordina.te the ·gener~ contractor· 

13 that was performing the rehab of ·the. ~it,· atld also .the 

14 common-area& Vhich.are outside the unit coordinating the ; .... ~ . .. . 

15 fact that they get done.in a right mannor. 

16 Q What was y~ur first job -- was ~at -- when you 

17 came with ADC? ... .. 
• - •• , ... 0 l- . . : 

I·· . 
18 A· My.first.job wa~ ~e~~t~ge Woods S~uth. 

19 Q Okay. . Did there come a point in time when you :. · ........ . 

20 became involved._:wit:h the IvymoUI_'t condominium conv~rsion? 

21 A· Jes. l became .involved in Ivymount, .I believe, 
. ··c.. : •• l 

22 around March or Ap~il of .•so. 

•' 

~-· 
23 Q T.hat would~- would it have·been at the time--

395. 
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.. 
.. 

I 
I . 
.. 

--r---~iH---------------------------------------------~--~~--------~---
1 ; were you invol.ved in the negotiation of the -- what • s ·'been 

2 II labeled PlaiDtiff'.s Exhibit Ro. 1, the. contract? 

a: A ·. Yes. I was consulted_ on in making up the scope of 
i . . . ~ '\ 

I 

- 4 i work --

5 How -~-Q v' . . . 
~. ; .. :..· 

6 A -- tha~ wa!J. involved in this• 

7 ~ould you:.~ll His Honor -- we·•v~ ·heard that this 

8 is a rehab unit, but w~en we -- under the scope- of work, 

9 we've' heard about cosmetic tre~tment, at c:ete~~· Wbat would 

10 ! you describe -- what is your concept, your description with 
I 

11 regard to the scope of ~ork, and· what was supposed to be 

12 

13 

14 

15 

18 

19 

20! 
I 

211 

22/ 
i 

I 

23. II I 

II 
'' 

I 

l 

i 
I 

I 

! 

I 

I 

-
done within a ·rehab unit at Ivymount? 

THE COUR'r: It's well stated in tha contract. 

MR •. WEINER: . You yourself, Your Honor, from the· 

~ench, has- said what the contract says and what's done. 

THB COURT: But you're aski~9 him to tell me what • ~ 

in the contract. 

MR. WEINER: No. 

THE COURT: And I have read th.at. 

MR. WEINER: I understand :that. I'm askiDtJ-: ~~ 

okay, strike that. Le·t me aome at it a different way. 

THE COURT: Oriqinally, I couldn't ~ell what.was 

going on until somebody said the nature of the work to be 

396. 
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234 .. -----tr--------------____;_ _______ _:____j_ _ _J 

--., 

1 done. isn't in the contract, it's in an attachment. It's just 

2 the way they do thinCJS, sort of like Hew Y~rk City. Get 

· 3 down in the cotmtry, you know, and they just say, I agree · 

4· to do the ·fallowi~g things· for so many dollars.· •x• will 

5 ·approve·, and you pay.~me so .. much. in the following·.stages and 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

·22 

23 

sign it •. Wa'll·qet.there.···· I waa just a· little. I)Jl~w on 

this, but· I have read the ·scOpe· of the work.· 

BY MR. WEINER: 

a· Now,. thes.e ·units were selling for hoW much? can 
:. .... w-.., ...... 

,i .... 

. · I "ould say between 40 and $60,000 ~ -

-
Q With reqard to the general condition of the unit 

as existed before the rehab, was it·poor conditio~, qood 
.. 

condition? 

A 1ial.l.", the project had, I belie.ve,. beea:r=.vacant, or 

· somewhat partially vacant· for -about t.wo years. Some of the 

~partments were in worse shape than others, but I guess the 
. ~ 

majority of th~m were somewhat in a rental stag~. 

· ... Row,: Mr •. Dillon, .. wheD tJob'Dma·rk .comes on a job,. 

comes on this" job pursu~t to··~is contract, .and we•re qoinq .. · 

to go into ~e' '4l55 building, can you tell us ~lease what 

the pr~cedure' is ~or ADC F~irvays an.d Johnmark to decide 
. . . 

what is to be done in unit·--- let me give you a unit. I'll 
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. . .. . .. . . . : ··--. ~ - . . 

· 2-3·S~ 
..... , .. J 

1 give you 11. • # . 

I 

2: I THE COURT: You aay·the contract describes tha 
I 

3' work·. Are you sayinq what was actually done? · 

MR •. WEINBR1 No. · J:iDa saying they go .in an~ decide. 

5; There is a procedure that .takes place. It 's.~-a. wa].lt· •.. . . 

i 
6! THB COURT: Is .that: in the contract? . . . . 

... .. · .· .. 
.. ~:r ~-:-.. <·-~;:' . . : ::, . ~ .~: ..• 

':.· .. .. . 
7: MR. WEINEa:-~ No. ~ 'they. do a. walk in the beginninq, 

~ I 
I I 
i I 9. 

Your Honor, because ... of cer~ain extra thinqs.,.tllat h'-ve to be 
~ . ~ . . - . .• .• 

done. - . ~ .. 

1Q- THE COURT:. You're. ·sayinq was· there .a practice 
! 

1~ of lookinq over ea~.unit in advance? 

1~ 
! 

MR. WEIN~R: ·Yes. Excactly.- .. 
~~~2:~?-. 
-

I 

1~ THE COUR,T:. All. right. Tell me about that. 
:· .. '!.:: • • 

~--· ;. .. · 
.;; ':•· <-

14i '1'HB WI'tNESS:, When the contract and scope for the .. 
•• :.:.:-.-.:. 0 

i 

1~: property is decided. upon, each unit is. not identi.cal. · 
~ .. --·· 

16 

l'l' 
I 

TBB COORT: What was done, here, then? 

THE WITNESS: Excuse. me? 

.. 
··•. ~.·~·:· 

··~. ·~<< . 
. :~ ·.: .. : 

IS THE COURT: What was done, here? Johnmark is 
: .• ~ .... 

1~ 
I 

already employed. You•re there, they're on the job the · .. 
. >I·' .. : . 

2Q first day, what did you do? 

2l THB WXTN~SS: My first step is to -- a representa-
I 

22 
l. 

2.1. 

tive of Johnmark and myself walk a unit -- walk all units 

before any work is performed to decide what work -- extra 
. ' 

j 
I 

398· 



1 work is needed in the unit to make them all typical •. 
. 

2 'l'HE COURT: All right •. 

3 . BY MR. WEINER:· 

4 Q. Now, there is -- the Judqe. has said,. and w~ all 

5 understand, there is the·basic scope of work. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

··A 

Q 

Uii~ts? 

A. 

Q 

·Yea. 
J. t 

'that ia und~t'stood to .take place i~ all.· the 

.Exactly. · · · ·, ~ · 
·~ ... - . . .. ' 

.. . . 

Okay. . ~en there is -what's known as the walk 

for extras, riqht? .. · . · 

A Well,·· ·walk f~r extras, .yes •. -..: ·. 
. . . 

What does that. mean?·· · · 

A That is whex. I go with a representative of the 

contractor, Johnmark, and walk each unit and mark down if 

a window is broken, if a door i~ missing, or walls are 

knocked in •. We measure, mark down a walk for extra sheet. 

Q Now, these things· could be such -"!" as great as 

several hundred feet of dry wall, as Mr. Mc:Avea said, in a 

particular unit· that would be a typical-~ One unit requires 

extensive dry. wall work where that would not be so in anotheJ: 

uait. 

A No, the bottom --
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THE COURT: What is the question? You've made a-' 

four sentence statement, but what is the question?· 

Mll. WEINElt"~ .The. point I'ta trying -- the question 

is, there ia particularity with reqard to the extras that 
t··.·~--·· . to;, 

have to j)e put into units, is. that --

~ · THB COU-R'f-::-- ~e sai(l. that. 

·- ·. ''I' ·TBB WITH.ESS: . Yeah. ·-

TBB· COURT:· Instead of arguing after tbe work's . : 

· .... _ ..... -· -

done, they agree···on -~~-:·~~ advance •. 

Q 

MR. 1!EDER::· ~Hopefully.·_ 

BY MR. WEINER: 

! . • • .. .. 

..... 

Now, are. there costs that are .. given to-· yo~ for 

13 I this extra work? . •. ·. . ... 

. . 

... A Cos~ for extras is. sub!IP.tted with. the. contract 14 I 

15 1 pr~or to the walking of the·extras. It's submitted along 

with the contract. 

THE COUR~:· You-know what extras you were going 

to pay for them. It's just a question of whether you agree 

it was an extra .and authorize what you are doing?- :· 

20! 
! 

- · THE WITNESS: Exactly. 

BY MR. WEINER~-

22! I Q Is there ever a time that a particular extra's 

2~1·! not covered·:in the contract? What do you do? 

i 
i I 
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r.;"t:'4_ 

~~~~:~~ 
~ 

1 A I can only t~ll you. the procedure of the company, 
. 

2 and that is where as you decid~ on a contract.the.scope of 

3 work· and the contractor is re~ponsible for the unit after 

4 him and I walk the- ·-unit.· · 

5 

6 

7 

8 

9 

10 

11· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q . -. ··okay·. You and a representative f~qm_ !J~h~mark ·' -

walk a unitJ_ you~~,_·cj~n~·.-·through-the .extras,,..:~A1:~~~at point:-. 

in time., ~a~'s the .position of,- ADC-with .reg~rd to getting -. 
that· work dona? : ~ ~.. • - :.. "'r; 

A . . Just basi~a;1~ perform· ~e · extras that· are oa 

the sheet, ·and. also ~e ·scope_· of work that applies to each 

UDi~. 

Q 

. ·. . ~ ·~. ; .. - ~· .• ... :· ,. .. · .. :· .. ~. -:-... : 
- ~ . 

.. . . . 
...... : 

Wbat happens. ·if· soma~inq unforeseen occurs and 

there is a toile~ :that· becoaas broken .:after' your walk?, 

A Well, unless it•s brouqht to th~ attention of the 

project manager, the cause being vandalisa.or.somethi~q 

happened, then it~s the contractor•.s responsibility. _ 

Q once you have . gone through that initial -- -. 

A Walk for extras, yes •. 

Q How, 1:o·.your knowledge, was there ever·· a -- during 

· the course of the IVymount contr•ct: ~- anything -~rought to -

your attention that·there ·was a n~d for additional time to 

have work cotapleted? ·-. 

A Ho. I don't recall. 
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Q But for the July 3rd sit\lation with cove mouldtng 

and the , Ught? 

A Yes •... , . 

. ·,. 

Q ·J Was there any other situation that- was~ b-ro~CJht to 
'!. 

you~ attention where there waa.a request for additiona1-time2 
.. - . 

" 
A Bo, the~ vas not •.. .. •"· 

Q That vas nev.l~. eitller· oral or ~ri1:ten? ;·~ i 

·A ---~o, not to me. ·~ 

Q. Now, ~eD-: doas -- at ~ha.t. point in t.ille is a· 
. ·-

A ...... At the .signing .o.f .. the. contra~~-·--"--~ ~an, when the 

12 i , contract .. -is agreed upon •· •. ... :· 

15l 

16/ I 

171 
I 

i 

'lSi 
i 
I 

19j 
i 

20 
i 

21; 

2~ 
I ' 
; I 

TBB COURT: Let me ask you '- question. Does the 

contract p~~y~de dollar penalties ~or late performance? 

MR·. WEINER·: 'lhere•s· a -- there are several 

clauses- that address. that• 

'fBB COURT: You. talk about it, but ia there a 

mone7 label ~n it? 

· Mlt. WEINER.:. No. 

THE COU!r.r:. Assume they're late, it isn't going 

to affect the verdict; is it? Assume they're early, it 
. 

isn't going to affect the .ardict; is it? 

' 

\:·;._ .. 

. ·. ~: . 

.. ::!" .. 

. - . 

~~;~~:~,:::. 
:.~:._-

.. ;;~r~; ~ 

~~f?{~~;-.: 

-;~~\~~~~~~'-: 

.. · ... · 
•• 0 •• •• 

t-·. 
r.-.-::.:. 
t·.· 0 : 

2~ 1 MR. 1fEINER: Late could. 
-~~~~"r-------------------------------~-1 ! 

I 
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.... ·· .. · 

1 

2 Your Honor. I dcm..'.t k~ow what. number ·Defendant's. 

3 

4 

5 

s. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

'rBE ·coURT: Defenaant • s 4·. or 5. · Tbis will· be 

Defendant's 4, marked .for identifi~tion. 

: (~e doc~nt p,~~~~o~~ly xeferre~ 

'!' ;;.~: •• ~~:,-~·-·····~.-~·tot•aa marked ~fen~t's Exhibit 

. No. ' fOr ·identifica~~!=»D·) 

Mll. WEtHER: . 'lhat's going to· be -- that's a 

delivery schedule;'· Yom:· Honor •. . \. 

. TBB COURT:~- . It' a a gr~up · of papers •· Tlley a11· 

dated March? ·The~ mein()randwa.frostt 3ohmaark· Construction.--..... ~-.-

...... 

qi ving · some · completion dates·· . · ~~- · 

BY MR. WEll4ER: . · 

Q How, Mi ... Dillon, can you ~lease-~ could you 

identify the group of papers that I've given you? 

A · Yes~ It • s a construction schedule made up by · the 

project manaqer for delivery of units, and it's made .for 

the purpose' of 'contracts that the proje"ct manaqer has taken· 

of the sale.: That • s haflt they decide · the aons1:ruction 

schedule. ... 
Q So, ther~ is a method ·to the construction ·schedule. 

is 1:hat --· 
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I. 

181 

19: 
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·' 

2~1~: ... '. 

A Yes, it•s·to coordinate with the sale a of the 
.... 

Wlit.s. : . .... .. 

.. Q Now, the first.group of units ·consist ot·_'sevenJ 

is that correct? .. ": · . ·. . . . .· .. 
• ... ::: 0 ' 

Yes.·· ·' • · ~ 

·I 

4355 ... · . . : ·'~ · .. . . _· :: . , ;. 

1ihat ·seven are they'i :·: · · . ~· ,. . 

11 through .17.· · ~ .. . ' ·.: !. : • ' 0 • ~ .. : 

Wba t. ~ is :· tlie deli very date? 

. Ap~l: 18th, 19$0. ·: 
. ... . • . . . .. . 

I· 

Those are -- those ·pieces 'of paper show delivery 

dates from April 18th through-what-date? 

·A Octo~er lOth, 1980. 

Q Okay. .. Now, ~ccording to the contract -- do you 

still ·have that in front· of you? ·. 

A No. I'm sorry.· Yow: Honor, I have ··another 

THE COURT: Who is June Dunn, by the way? 

TBB ~TNESS: She was a previous·project manager. 

THE COURT: All ·righ~. Better state _these things. 

MR~ HEINER:' I'd like to move those in at this 

22j. 1: t.i 
! me. I move those ·into evidence, Your Honor. 

231 

: 
. THE COURT: All riqht. Do you wish to Voir Dire 

1 
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TBB COURT: Bow? 

. -
MR. WEINER: 'l'ime of th~ essence contract. 

NWIIber one. 

TBB COURT: = That • s iD the contract? : · 

IG •.• IRBR: . Oh,~'· yes. . 
C. • r" ·- . 

Mit. MAYS:. AbSol~tely •. · .. ,. . . 

. MR.· ~INBR:··:~ Several places~ 

MR. MAYS-: .. ADd. the DtOdification also. 
. . 

:r •. ·?. ......... 

.· .. : TBB COOll'r.: J:l~ is -~~.raised. by. :~ ple•dings? 
. . ' 

MR. WEINER: our answer. . .... 

.. TBB ~01.1'; ·. 'l'h~Y. ~·~ yo~ br~ached by pdt~~g off·· 
.·· .. . ··. 

the job·.· . Yo~ say.-thay· bt-aaChed, · th.,_1. ~ :P.~~: .. o~ :your 
~ 

claia is they bJ:eachecl,be~use. they. were not ~ly;. i~J that 

it? 

HR. WBDIER: Yes. 

'l'BB COURT~ · ~d it'a time is of the essenc~ · 

contract, then. '.ro that extent, :I certainly do hear. evidenCE. 

Ul right •.. 

MR. WBDIBlli You '11. bear the evidence what:~ 

• •• I TBZ COUR'l': t I· admit the· evideDce •. 

· , ..... M1l. WEINER: · l:'aJ:agraph number 35, time is of the 

·'tHE COURT:. All right~(·:Go ahead. 
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__ : .. 

on them? 

MR. REESE: Just a moment's worth,_ if Your Honor 

please. ,• ... 
: . ~ 

VOIR DIRE EXAMINATION 
I 

BY MR. REESE: .... 

0 We~e these attached to the c~ntract? 
•• t 

A Yes, I ~~lieve they wexe. 

Q At the time. the contract; was entered into, they 
~ •. 

were attached t.o that contract? ·. .. . . ~ .. 

·\ ;~. 

.. THE C()ORT: . . They' ra dated .Ha.cch 13th, 19 80. 
• . - '! . .. 

,) 

MR. ltEBSE: .O~ay. 
~.-·. ~ '1 ,· ~· -: .. 

' . 

THB. COUR'l.:. Contract is dated Mal:ch 12th. 

-
MR. REESE: ~sw~r is they wer~n.~ t attached. to the 

con.tract, then? 

.THE COURT: Doesn't necessarily mean that either. 

BY MR. -REESE: 

Q .·were you present when the contract was ·signed? 

A No. I .eon • t believe I was. 

Q so, you don't know what was attached to the con-

tract when it was signed? 

A No. Not on March 12th, n:o. 

Q So, your answer is: was it attached to the con-

tract at the time, and your answer is, I don't know? 

406 

.··=-·. 

:: ... .. 

... ~ .. -.· .. ·· 

i .. ~·.-•.... ···~ 

.. ·. ·:. 

... _ ·,. .. 

>?? 
~:;~:-~.: .. 
:.~:-: .... .. ·· . 

~~~\.·. 
...3._:· .· 

-~- .· .. 

,·· 
--,;-. 

A 

····· . ··: ....... 
:.· 

:· .. 



1 

2 

3 

4 

5 

.. 6 

8 

9 

10 

. . ...... ····:· 11 
, .. · ... 

.•. , 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

t:·· 23 
I.. 

A Yeah. That•s·. true. 

Q All right, .sir. You don't know if that was hand 

~elivered at another time? 

A ~o, I do not. 

Q You don't.' know how it got to Johnmarlt1 .. \ 

A· No·~. ·I can~ only assume. the pr~jeot· manager --

:·MR. RBBSZ:~~:· .. If:Your·Bonor please,·~ .. ·t have. to objec~ •. 

It· taay .coma in for•identification· ·purp~.~·•· .... · · ·. :· ·· ·· 
. . .• 

· ... ~ ~URT: ··Let's s~op for a minute. Pirst, 
' . 

counsel, ·tel·l· ... ·on~-w~at .. -pa~~-~e-re·'s th~ -~usiness about . 

having· seven linits_. ~:eady·by .. April ·18 or wha~ever ~twas. 

MR. REESE: There's a schedule, I believe. . · 

TBECCOtJR'r: Is that.· an attachment in the contract 

MR. REESE: On that· attachment I, effective date 

d~ at the middle of the· page, the first seven units shall 

be completed no later them. April 18, 19 80 ~· · · 

MR. WEINEl\: Then it 99es the first seven units 

Tim COURT: Can you all wait·· until I turn the page' 

Tha~ you. It's under effective dates which teallY-:·1• com-· .... 
pletion dates; right? 
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MR. RBESE: That's the only place I can find it. 

TBE COURT: · Now, I wanted to read that, before I 

rule on whether. it • s admi~si~le, and what • a :·.your ·response, .. 
' .. .. .. 

now, counsel? 

MR. WEINER: The -- · · I -. C.• '•,.. .. .•• 

THE COURT: ·Most of. i:he•e pages seem to have 
• ~ a 

;~ · .... 
seven ·units on.th~m. . .... 

MR. diNER: Your Bonor, I think there is -- I've 

read in ~ere. that a ~.chedule would be ·provi~d, and I'm 

submitting that. that's the scheduler and then Mr. ~ese puts 

out the effectiv~. dates. I.· would·, ·if .. the· .. Court wants to qive 

me a· few minutes,. I caza;:pul:l·.:·out .. the -~. .. . '·- .. 

THE COUR'r: I'm· qoing to let it .. in. 

(The document marked Defendant's 

Exhibit No. 4 was received into 

evidence.) 

MR. REESE: My exception noted. 

THE COURT: Whether it varies or not, it's what 
I 

was delivered, and obviously the owner could tell the con-

tractor which unit to do next. 

MR. REESE: The difficulty, of course, if he 

doesn't say that he made up the list, or that he delivered 

them. 
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MR. WEINER: I •m just askinq if that was the 
I • 

list that he beW ~t •. .. ~. . 

'mB COURT: That •s all right.. 

.· ~ MR •. REESE: a All right.. 

THE COURT_:-·· we•re at a good point to end for the 

night..· . . . - . . . ; •. 

MR. MAYS: Your Honor please,. w~at number are we 

~P to ·with this exhibit.? 

. '!BE COUB1'.:--~ ·:'!his· is. Defendant • s 4 , . recalling 
·: .~ 

there's no ~fenaant!s 2..:~ ~ .. ... ~-·· ... 
• .• . • ! 

. ~ ~ 

· (WbereupoD·;·· the .. hear~g iD the aboV.-entitled 
. ' . . . . . ·.: . ~ ,. : . . . ·. . .. 

JDatter WaS c0DC:i~d~cl at· 5·~30. 0 1 ClOcJc. P••• 1 tO. r8CODVene 
. . . .. . 

: :-.. .. .. .• . 
at. 10:00 o'clock a.m. on ·Thursday, February. ,.25, 1982.) 
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