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MOTION FOR JUDGMENT

COMES THIS DAY the Plaintiff, JOHN MARK CONSTRUCTION, INC., A Maryland
Corporation, duly qualified to do business in the Commonwealth of Virginia, by
counsel, and moves this Honorable Court for the entry of a judgmenefagainét
the Defendants, A.D.C. FAIRWAYS CORPORATION, A Maryland'Corporationg THOMAS
DILLON; THOMAS F. DALY; MARA E. ERNESTSONS; and RICHARD J. KISCHE, iyintly and
severally, in the amount of ONE HUNDRED THENTY;THREE THOUSAND FOUR ﬁUNDRED
TWELVE and No/100 Doi1ars ($123,412.00) in compensatory damages; ONE MILLION

FIVE HUNDRED THOUSAND and No/100 Dollars ($1,500,000.00) in civil damages; and

TWO MILLION and No/100 Dollars ($2,000,000.00) in punitive damages, together
with interest from the date of judgment, reasonable attorney fees as provided
in Count Two, and the costs of this proceeding, for the following wrongs,

to-wit:
RECITATION OF FACTS, TO ALL COUNTS:

1. That at all times mentioned hereinafter your Plaintiff, JOHN MARK
CONSTRUCTION, INC., was a Maryland Corporation, duly qualified to do business
in the Commonwealth of Virginia, and, in fact, doing business within the
Commonwealth of Virginia.

2. That at all times mentioned hereinafter the Defendant, A.D.C.
FAIRWAYS CORPORATION, was a Maryland Corporation doing business in the
Commonwealth of Virginia.

3. That on or about September 20,'1979, the Plaintiff and the
Defendant, A.D.C. FAIRWAYS CORPORATION, entered into a contract for the reha-
bilitation of TWO HUNDRED ELEVEN (211) living units at Heritage Woods,

-

Annandale, Virginia. 1




|
i 4. That at the time of the September 20, 1979, contract, A.D.C.
"AIRNAYS CORPORATION was doing business as SPARTA BROOK HOMES OF VIRGINIA.

5. That having completed the work under the Heritage Woods contract,
' tour Plaintiff was further requested to repair fire damages to units of
ieritage Woods under similar terms.

! 6. That having then completed the repair of the fire damage to the
?#nits of Heritage Woods a statement for SIXTEEN THOUSAND ONE HUNDRED ELEVEN

Ilnd 48/100 Dollars ($16,111.48) was presented to the Defendant, A.D.C.
AIRWAYS CORPORATION, but was dishonored with a remaining balance of ONE

E7HOUSAND THREE HUNDRED THIRTY-ONE and 48/100 Dollars ($1,331.48), said

imemaining balance unpaid to date.
|;‘
7. That on March 12, 1980, your Plaintiff and the Defendant, A.D.C.

| AIRWAYS CORPORATION, entered into a new contract for the construction with

eference to Ivy Mount, Fairfax County, Virginia. A copy of said contract is

}ereby attached and incorporated in this Motion for Judgment as Exhibit
h umber 1.

| . . .

E 8. That ONE HUNDRED SEVENTY-ONE (171) units at Ivy Mount were affected

F: a contract price of FOUR HUNDRED FIFTY-ONE THOUSAND and No/100 Dollars
F5451,000.00) which would have resulted in a profit to JOHN MARK CONSTRUCTION,

INC., of SIXTY-SEVEN THOUSAND SIX HUNDRED FIFTY and No/100 Dollars
L657,650.00).

} 9. That thereafter your Plaintiff began performing under said contract.
h#wever, the Defendants then embarked upon the following course of conduct:

A. The Defendants, A.D.C. FAIRWAYS CORPORATION, THOMAS DILLON,

TWOMAS F. DALY, MARA B. ERNESTSONS, and RICHARD J. KISCHE, or their agents,

rvants, or employees would insist upon changing the lighting fixtures,




B. The Defendants, through their agents, servants, or employees,
instructed employees "to find something wrong with the units® even if there
was nothing wrong, and thereby to avoid or delay paying the Plaintiff.

C. The Defendants embarked, through their agents, servants, or
empioyees, upon a concerted effort to put the Plaintiff out of business by
arbitrarily refusing to accept units; delaying payments; making cﬁ%nges; and
altering approval procedures.

D. The Defendants, further, delayed payment on the Heritage Woods
project based upon alleged problems in the Ivy Mount project, thereby tying up
even more of Plaintiff's time and capital.

E. The Defendants, further, delayed payment on the Ivy Mount
project based upon alleged problems in the Heritage Woods project, thereby
tying up even more of Plaintiff's time and capital. Please see Exhibit
Number 2, attached hereto and incorporated. |

F. That while tying up funds to be paid to the Plaintiff,
Defendants and their agents, servants, or employees, went to Plaintiff's
suppliers and subcontractors, and advised these persons or companiés fhat JOHN
MARK CONSTRUCTION, INC., had been paid in full and was either réfusing to pay-
the suppliers and subcontractors, or the principals in JOHN MARK CONSTRUCTION,
INC., had absconded with the.funds. Please see Exhibit Number 3, attached

hereto and incorporated.

10. That on Ju]y 3,.1980, an authorized agent, servant, or employee of
A.D.C. FAIRWAYS CORPORATION informed the Plaintiff that JOHN MARK
CONSTRUCTION, INC., was to be put off the job, and further, that JOHN MARK
CONSTRUCTION, INC., was not to be paid even for the fire damage work which had
been completed at Heritage Woods.

11. That thereafter the reason stated for A.D.C. FAIRwAYé CORPORATION's
actions on July 3, 1980, was the failure of the Plaintiff to deliver units at
the rate of SEVEN (7) per week. However, by Affidavits to the Defendant, it




was shown that this failure was due to a shortage of materials, and under the
| contract terms, did not represent therefore a breach.
12. That the Plaintiff returned to the job on July 9, 1980, but on

July 24, 1980, the attached Exhibit Number 4 and Exhibit Number 5 terminated
‘the contract. Said Exhibits are hereby incorporated as if set out in their
{entirety.
13. That the losses involving loss of profits from the Ivy Mount
contract; inventory, purchaée orders, and remaining balance on the Heritage
|Woods contract and fire damage work consisted.of ONE HUNDRED TWENTY-THREE
THOUSAND FOUR HUNDRED TWELVE and No/100 Dollars ($123,412.00). .
14. That as a direct result of Defendants' actions the P1aiﬁ;iff Tost
its credit line and was put entirely out of business, a stated objective of
. [the Defendants.
15. That the loss of credit, reputation, and business has created an

PdditionaI loss to JOHN MARK CONSTRUCTION, INC., of FIVE HUNDRED THOUSAND and
éNo/lOO Dollars ($500,000.00).

COUNT ONE:

16. That the allegations and statements contained within Paragraph 1

through Paragraph 15 are hereby incorporated as if set out in full.

17. That the Defendant, A.D.C. FAIRWAYS CORPORATION, is in breach of its
| gontracts with the Plaintiff, JOHN MARK CONSTRUCTION, INC., résu]ting in a
' Joss of profits, inventory, purchase orders, and remaining balance on the

Ivy Mount contract and fire damage work on the Heritage Woods contract in the

amount of ONE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED TWELVE and No/100
lol1ars ($123,412.00).

18. Tﬁat demand for said sum has been made, to no avail.

WHEREFORE, your Plaintiff doth pray for the entry of a judgment against

fihe Defendants, jointly and severally, under this, Count One, in the amount of

"rE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED TWELVE and No/100 Dollars

$123,412.00), together with interest from date of judgment and the costs of
'this proceeding. ‘ 4 ’




COUNT TWO:
- 19. That the allegations and statements contained within Paragrabh 1
through Paragraph 18 are hereby incorporated as if set out in full.

20. That the Defendants and their agents, servants, and/or employees,
did combine, associate, agree and mutually undertake to wilfully and
maliciously injufe your Plaintiff in its business by informing Plaintiff's
suppliers and subcontractors that the principals in your Plaintiff had
absconded with funds meant to pay the suppliers and subcontractors; and,
further, that by wilfully and maliciously delaying payment or refusing to pay
the Plaintiff for work performed there was a resulting loss in the Plaintiff's
credit lines.

21. That the actions of the Defendants and their agents, servants,
and/or employees was in direct violation of Section 18.2-499, et sequence,
Code of Virginia, and resulted in damages to Plaintiff in the amodﬁt of FIVE
HUNDRED THOUSAND and No/100 Dollars ($500,000.00).

22. That Section 18.2-500, Code of Virginia, requires treble damages and
awarding of attorney fees and costs for said violation as civil damages.

WHEREFORE, your Plaintiff doth pray that it be granted a judgment under
this, Count Two, against the Defendants, jointly and severally, in the amount
of ONE MILLION FIVE HUNDRED THOUSAND and No/100 Dollars ($1,500,000.00),
together with reasonable attorney fees, interest from date of judgment, and
the costs of this proceeding. |

COUNT THREE:

23. That the allegations and statements contained within Paragraph 1
through Paragraph 22 are hereby incorporated as if set out in fu11; | '
24. That the Defendant, A.D.C. FAIRWAYS CORPORATION, frau&u]ently

induced the Plaintiff to enter into contracts for the renovation and

rehabilitation of the interiors of various apartment projects with no intent

5




to ever honor those contracts. In light of Defendant A.D.C. FAIRWAY
CORPORATION's conduct with previous and subsequent contfactors and
subcontractors and its conduct in regard to the contracts which are the
subject matter of this action, Defendant A.D.C. FAIRWAYS CORPORATION had no
intention of honoring the original contract rate.

25. The Defendant executed the contract with the Plaintiff, waited until
the Plaintiff had substantially performed according to its terms and committed
'itself to its employees and to increased overhead, and then refused to perform
' under its obligations to the Plaintiff, unless the Plaintiff agreed to accept
a reduced price on its service and equipment.

26. As a result of Defendant A.D.C. FAIRWAYS CORPORATION's failure to
meet its obligations under the contract, Plaintiff could not meet commitments
to its suppliers and employees for the projects. Plaintiff's business
reputation has been damaged, and Plaintiff has lost its ability to establish
1ines of credit with its suppliers. Plaintiff has been unable to continue its
business, and has suffered damages in the amount of FIVE HUNDRED THOUSAND and
No/100 Dollars ($500,000.00).

27. The actions of Defendant, A.D.C. FAIRWAYS CORPORATION, in
fraudulently entering into contracts were-ihtentibna11y coercive and
| oppressive amounting to actual malice, thereby entitling Plaintiff to punitive
-j damages in the amount of TWO MILLION and No/100 Dollars ($2,000,000.00).
WHEREFORE, your Plaintiff, JOHN MARK CONSTRUCTION, INC., doth pray that

it be granted a judgment under this, Count Three, against the Defendants,
| jointly and severally, in the amount of TWO MILLION and No/100 Dollars
($2,000,000.00), together with reasonable attorney fees, interest from date of

Jjudgment, and the costs of this proceeding.

JOHN MARK CONSTRUCTION, INC.

By: 2 A;f =

b
. . 'Mc resigent
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AMENDED ANSWER and GROUNDS OF DEFENSE

COMES NOW the Defendants, by counsel, and in
answering Plaintiff's Motion For Judgment filed herein against
them, state as follows: h

1. The Defendants admit Plaintiff was a Maryland
Corporation but deny all other allegations contained in
paragraph 1 of the Recitation of Facts.

2. Defendant ADC FAIRWAYS CORPORATION admits the
allegations contained in paragraphs 2, 3 and 4 of the Recitation
of Facts. |

3. Defendant ADC FAIRWAYS CORPORATION admits that the
Plaintiff repaired fire damage to units .of Heritage Woods but

denies all other allegations of paragraph 5 of the Recitation

| of Facts.

4. Defendant ADC FAIRWAYS CORPORATION denies the
allegations contained in paragraph 6 of the Recitation of Facts.
5. Defendant ADC FAIRWAYS CORPORATION admits the
allegations contained in paragraph 7 of the Recitation of Facts.
6. Defendant ADC FAIRWAYS CORPORATION. denies the
allegations contained in pg{igraph 8 of the Recitation of Facts.
7. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny that the
Plaintiff performed under said contract and specifically deny

each and every allegation contained in paragraphs 9 A, B, C, D,

E and F.

8. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny the

allegations contained in paragraph 10 of the Recitation of Facts.

8



9. Defendant ADC FAIRWAYS CORPORATION denies the
allegation contained in paragraph 11 of the Recitation of Facts.

10. Defendant ADC FAIRWAYS CORPORATION denies the
allégations contained in paragraph 12 of the Recitation of Facts.

11. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny the
allegations contained in paragraphs 13, 14 and 15 of the
Recitation of Facts.

COUNT ONE

First Defense

1. Responses to paragraphs 1 through 15 of the
Recitation of Facts are hereby incorporated as if fully set out
as responses to paragraphs 1 through 15 of Count One of the
Motion For Judgment. |

2. Defendant ADC FAIRWAYS CORPORATION denies the
allegations contained in paragraph 17 of the Mdtion For
Judgment. -

3. Defendant ADC FAIRWAYS CORPORATION denies the
allegations contained in paragraph 18.

4. As an affirmative defense, Defendant ADC FAIRWAYS
CORPORATION further states that the Plaintiff failed to perform
under the terms of the contracts as modified with ADC FAIRWAYS
CORPORATION thereby breaching said contracts as modified by
Plaintiff's failure to perform and pursuant to letter
communication of July 24, 1980.

5. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICﬁARD KISCHE and MARA ERNESTSONS deny' that the
Plaintiff was damaged in the manner and to the extent alleged
and call for strict proof of each and every item of damages

complained of. .

9




.Modification Agreement, and the terms and conditions contained ir

| fully set forth.

6. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny they are

indebted to Plaintiff in any amount or any event.

Second Defense

7. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' brevious
responses to the Recitation of Facts and Count One of the Motion
For Judgment are incorporated herein by reference as if fully
set forth.

8. On or about June 18, 1980 ihe Plaintiff and
Defendant ADC FAIRWAYS CORPORATION freely and voluntarily
entered into a written Modification Agreement of the September
20, 1979 Heritage Woods contract and the March 12, 1980 Ivymount
contract.

9. That Plaintiff's act of entering into the

the Modification Agreement, constitute a waiver by Plaintiff of
any and all claims, disputes, actions and or causes of action
that Plaintiff had or may have had-against Defendant ADC
FAIRWAYS CORPORATION prior to June 18, 1980.

Third Defense

10. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous
responses to the Recitation of Facts and Count One of the

Motion For Judgment are incorporated herein by reference as if.

11. As a material inducement to Defendant ADC
FAIRWAYS CORPORATION to enter into the aforesaid Modification

Agreement, the Plaintiff was to provide Defendant ADC FAIRWAYS




CORPORATION a list or schedule of major suppliers and sub-
contractors owed in excess of $1,000.00 as of May 10, 1980.

Said list or schedule was attached, incorporated and made a part

of the Modification Agreement and became known as ''Schedule C".

12. Plaintiff warranted to Defendant ADC FAIRWAYS
CORPORATION the accuracy of "Schedule C" and further warranted
that no other suppliers or subcontractors were owed in excess of
$1,000.00 as of May 10, 1980.

13. Defendant ADC FAIRWAYS CORPORATION relied upon the
accufacy of the aforesaid '"Schedule C" and deposited $61,889.32
with Real Title Company as escrow agent. Real Title disbursed
said funds pursuant to "Schedule C" and in accordance with
the terms of the Modification Agreement directly to the suppliers
and or subcontractors and the balance of $19,384.86 directly to
the Plaintiff.

14. "Schedule C" was not, in fact, accurate. Plaintif
omitted at least five suppliers or subcontractors who Plaintiff
owed in excess of $1,000.00 as og May 10, 1980 on account of
work at either the Heritage Woods North or Ivymount Condominiums
in Annandale, Fairfax County, Virginia.

15. Plaintiff's failure to list in "Schedule C" all
subcontractors.or suppliers owed in excess of $1,000.00 as of
May 10, 1980 constituted a false and fraudulent act by the
Plaintiff inducing Defendant ADC FAIRWAYS CORPORATION to enter

into the Modification Agreement.

Fourth Defense

16. All of Defendants ADC FAIRWAYS CORPORATION,

THOMAS DALY, THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS'

brevious responses to the Recitation of Facts and Count One of

1 kg



Ithat are owed Plaintiff.

ldismiss Count One of the Motion For Judgment filed herein

‘incorporated herein by reference as if fully set forth.

|allegations of paragraphs 20 and 21 of Count Two of the Motion

/Plaintiff was‘damaged.in the manner and to the ektent alleged

[FAIRWAYS CORPORATION, THOMAS DALY, THOMAS DILLON, RICHARD KISCHE

land MARA ERNESTSONS, by counsel, move this Honorable Court to

the Motion For Judgment are incorporated herein by reference as
if fully set forth.

17. As a result of Plaintiff's breach of the Heritage
Woods North and Ivymount contracts as modified, Defendént ADC
FAIRWAYS CORPORATION incurred certain additional coéts to

domplete the work which it claims as offset to monies, if any,

WﬂEREFORE, having fully answered, the Defendants ADC
FAIRWAYS CORPORATION, THOMAS DALY, THOMAS DILLON, RICHARD KISCHE

and MARA ERNESTSONS, by counsel, move this Honorable Court to

against them and for their costs in this behalf expended.

COUNT TWO
1. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous
responses to the Recitation of Facts and paragraphs 1 - 18 of

the Motion For Judgment and all Defenses to Count One are

2. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny the

For Judgment.

3. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS deny that the

and call for strict proof thereof.

WHEREFORE, having fully answered, the Defendants ADC

12




dismiss Count Two of the Motion For Judgment filed herein

against them and for their costs in this behalf expended.

COUNT THREE

1. Defendants ADC FAIRWAYS CORPORATION, THOMAS DALY,
THOMAS DILLON, RICHARD KISCHE and MARA ERNESTSONS' previous
responses to the Recitation of Facts and paragraphs 1 - 22 of
the Motion For Judgment and all Defenses to Counts One and Two
are incorporated herein by reference as if fully set forth.

2. Defendant ADC FAIRWAYS CORPORATION denies the
allegations in paragraphs 23, 24, 25, 26 and 27 of Count Three
of the Motion For Judgment.

3. Defendant ADC FAIRWAYS CORPORATION denies that
the Plaintiff was damaged in the manner and to the extent
alleged and calls for strict qrogf of each and every item of
damdge complained of.

WHEREFORE, having fully answered; the Defendants ADC
FAIRWAYS CORPORATION, THOMAS DALY, THOMAS DILLON, RICHARD KISCHE
and MARA ERNESTSONS, by counsel, move this Honorable Court to
dismiss Count Three of the Motion For Judgment filed herein
against them and for their costs in this behalf expended.

ADC FAIRWAYS CORPORATION
THOMAS DALY
THOMAS DILLON

RICHARD KISCHE
MARA ERNESTSONS

) By Counsel
WEINER, WEINER & WEINER, P.C.

Michael A. Mays

.43

Counsel for Defendant
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I ' PRE-TRIAL ORDER

CAME THIS DAY the Plaintiff, by counsel, and the Defendants, by counsel,
upon Pre—Tria; and, it appearing to this Honorable Court that Count One of
[Plaintiff's Motion for Judgment should be severed for trial from Counts Two and
Three, said trial to be non-jury and to take place on February 23, 1982, with
no prejudice to the Plaintiff for a jury trial as to Counts Two and Three;.and,
it further appearing that Defendants should supply in good form to Plaintiff's
counsel by close of business February 16, 1982, thereby giving Plaintiff's
counsel adequate notice, an itemized statement reflecting the following:

(a) All charges for completion by unit, %

= Da e STICTTS et T g P ATy

e AR T

by Defendants to have been incomplete per unit, along with statements of costs
for a-d; no amendment of said itemized statement will be allowed after close

of business February 16, 1982, it is, accordingly,

ORDERED that Count One of Plaintiff's Motion for Judgment is hereby sever-
ed from Counts Two and Three for trial without a jury on February 23, 1982, and
it is further

ORDERED that Defendants will, by close of business February 16, 1982, sup-
ply the above itemized statements to Plaintiff's counsel subject to no amend-
ment thereafter as noted, and,

THIS CAUSE IS CONTINUEE FOR TRIAL TO FEBRUARY 23, 1982.

ENTERED this ay of - , 1982, )
/4 ” JUDGE




Recorded in Common Law Order»

Civil Book No._/LIF  rage No.. 7/
Ptaned 19 0.2 JUDGMENT ORDER

Oni

CAME THIS DAY the Plaintiff, JOHN MARK CONSTRUCTION, INC., by counsel,
and the Defendant, ADC FAIRWAYS CORPORATION, a Maryland corporationm,

d/b/a Sparta Brook Homes of Virginia, by counsel, and upon the Motion for
Judgment (Count One) filed in this cause, Answer of Defendant, Pre-Trial
Order bifurcating Count One from the remaining Counts of the Motion for
Judgnment, gnd Amended Answer of the Defendants, trial was begun whereupon
the Plaintiff presented its case in chief subject to cross—examination by
the Defendant's counsel;

WHEREUPON the Defendant presented its case in chief subject to cross—
examination by Plaintiff's counsel, and thereafter the Defense rested,

WHEREUPON Plaintiff's counsel moved to strike Defendant's claim for
attorney's fees and loan interest,

WHEREUPON the Court granted Plaintiff's Motion to Strike as it pertained
to the claim for attorney's fees, but denied the Motion as it pertained to a
claim of loan interest,

WHEREUPON Plaintiff presented its Case in Rebuttal subject to cross-
examination by Defendant's counsel;

WHEREUPON Plaintiff rested its Case in Rebuttal and renmewed its Motion
to Strike Defendant's claim for loan interest,

WHEREUPON said Renewed Motion being denied, closing arguments on behalf
of the Plaintiff and Defendant were presented,

WHEREUPON after considering the evidence presented by the Plaintiff and
Defendant and the argument of counsel it was the opinion of the Court that
Plaintiff's claim under Count One of the Motion for Judgment should be
granted in the amount of ONE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED
TWELVE DOLLARS ($123,412.00), free of any off-sets, together with interest
from the date of this Order at tenm percent (10%) per annum and the costs of

this proceeding; it is, accordingly,

15




!

il 18 further

TEEN JECTED TO AND EX Twn

. founsel for Defendant

ORDERED, ADJUDGED and DECREED that judgment is hereby granted the
Plaintiff, jOHN MARK CONSTRUCTION, INC., against the Defendant, ADC FAIRWAYS
CORPORATION, in the amount of ONE HUNDRED TWENTY-THREE THOUSAND FOUR HUNDRED
TWELVE DOLLARS ($123,412.00) together with interest from the date of this

Order at ten percent (10Z) per annum and the costs of this proceeding, and, it

ORDERED that the transcript of this proceeding is hereby made a part of

| the record, and, it is further

ORDERED that should an appeal not be taken from this Judgment, the Clerk

shall return all transcripts and depositions to the parties forthwith, and

it is further,

ORDERED that the Clerk shall forward certified copies of the Judgment

Order to all counsel of record, and,

THIS ORDER IS Hmdﬂ; Z Weeed ;
ENTERED this {2/' day of ;/W : , 1982.

adir ax, Virginia 22032

TH R. WEINER, SQUIRE

51 014 Lee Highway
airfax, Virginia 22030

16




-ASSIGNMENTS OF ERROR

ADC assigns the following rulings of the trial court as

error:

(1) The trial court's finding that Johnmark properly
performed under the contract between ADC and Johnmark;

(2) The trial court's award of lost profits to 4
Johnmark in the amount of $47,781.13, plus lost profits included
in the amount awarded to Johnmark for partially completed units;

(3) The trial court's failure to award an offset for

increased interest costs incurred by ADC due to delays in

completion of work under the contract.

17 .
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PROCEEDINGS

*

THE COURT: To save me looking through 200 pages,.
was’the Motion for Judgment ever amended?

MR. REESE: No, Your Honor.

THE COURT: All right.

(Pause);

THE COURT: Now, this is the case that severed

Counts Two and Three.

MR. REESE: Your Honor, I believe an order has ... .|

been submitted with reference to the pretrial.

THE COURT: Yes, there were several last minute
papers presented. Let's turn the pages and see what we
find. Some are subpoenas.

Here is a notice to today of an Order which doesA
sever, and does other things.

Now, I've got to separate the notice from the
attached Order because you're going to enter those that's
in the book; another time,'put it to a copy, then the copy
stays in the file.

Mr. Weiner, it's not endorsed. Do you object to

)
- e —— 20
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10°

11
12
13
14
15
16
17
18
19

20

21

23

. that were not completed by the contractor, which we have.

sion.unit 602 and I'm talking about cove molding which is

it?
| MR. MAYS: Your Honor, we don't object to the
severance, but there..is another matter addressed in the
Order that's the subject 6f a Motion this morning which, I
assume, Mr. Reese wants to take up initially.

THE COURT: I saw tha#, but first let's get a
correct record of what was ordered to be.done.

Do_you disagree with Items A through D?

MR. MAYS: Your Honor, as I recall whap Your Honor

asked for was a statement by unit of the individual items

prepared.
- THE COURT: Well, we knew we'd be here for a week
or two if somebody didn'ﬁ make a list that would simplify

the issues so that you could say I'm talking about conver-

Item Four on the sheet. So, that was my goal.
MR, MAYS: That's what we did, Your Honor.
THE COURT: So, I wanted -- well, let's see. The
Plaintiff did the work for Fairways. |
‘ Oh; even before all this. I take it that both of
these coméanies have Virginia Contractor's Licenses; so we

don't have that issue raised, because that would just cut it
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to complete the work per contract. Is that what you're --

MR. WEINER: What it did cost, Your Honor.

THE COURT: I see. All right. That's what I
wanted and that is sufficient; sp; I think you strike out --
well, you have charges per compietion by unit. Back charges,
I don't even remember talking about. Strike that out. All
work claimed to have been done, strike that out because it's
indirectly covered under all those claims that would have
been incbmpletg.u:SQ,_A:and D remain in.

That's;what:I'm after. We can look at this and
say here are the trial issues. Now, I assume the date
February l6th is something that I gﬁ%e_you aliz

MR. REESE: 'fhat's'correct,.You; Honor.

THE COURT: All right. The Order is entered.

Mr. Weiner, endofse on the first page. And when
you get a signature, secretar;es do this; they're requiring
the Clerk to put whole 'ndther page;in:én:Order book and you
know, they --

MR. WEINER: I will sign on the --

THE COURT: And I guess next is Mr. Reesé‘s Motion
to Exclude Evidence.

MR. WEINER: Well, Your Honor, with regard to this

Order, Mr. Reese's Motions is reflected within this Order

20
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going to stipulate; isn't that right?

MR. KLEIN: That's correct.

THE COURT: We'll get the stipulation on first
because I've seen these things break down; Mr. Kleih. We'll
let you know in a few minutes.

| MR. KLEIN: All-right. Thank you, You? Honor. 'I
will go to the Witness Room. -

THE COURT: Yes. Yes.

All right. Opening?

MR. REESE: Good morning, Your ﬁonér.

(Discussion off the récord;f‘

MR.  REESE: If Your Honor please, I represent
JohnMark Construction Company, the Plaintiff in this c&se.
The Defendant .in this case is a company by the name of ADC
Fairwa?s. Now, ADC Fairways is the -- was the owner and the
developer of two apartment complexes that were being con-
verted from apartments into condominium units. Now, these
particular developments that we will be dealing with today

are known as -- and I will put up here ADC Fairways; which

is the Defendant and it's the owner and it's the developer oﬂ;

Heritage Woods. And, it's actually Heritage Woods North,
but for brevity sake, I will simply say Heritage Woods. A2And

Ivy Mount.

<1




20

,,,,,

Now, both of these apartment::icomplexes, and these
are baSically four and five story apartment complexes, both
of them were in Fairfax County around Annandale. Now} these
are 16-17 year old apartments that were being converted 'into
éondominium units for sale as real estate to individuals.

THE COURT: What makes the suit here? Just the
new vending laws?

MR. REESE: .Wel;; in this particular case, I .think
the registered agent was in this afea, if Your Honor please,
or ser&ed in this area.

" THE COURT: I see. All right.

MR.»REESE:; Now, the situation was}rof course,
that'AbC Fairways as the owner and deveioper»needed someone
to rehabilitate, and we are going to hear the word rehab a
lot, to rehabilitate these particular units. And I think
Your Honor will find that basically what was asked for them
-- was asked by ADC was a cosmetic job; just to make the
units look clean and bright so that they could #e sold.

Now, for this purﬁqée,.ADC Fairways contracted
with JohnMark.which,_éf_coursg;;is the Plaintiff in this
case., ' qu; JohnMark was a small business, certainly'by no
means General'Motbrs. It was a small business whose job

principally was -the conversion of apartment units into

.
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condominiums, the rehab job. So, by the way of definition,

ADC Fairwa&s as the owner and ﬁhe developer contracted with

JahnMark who became then a subcontractor of ADC Fairways for
the rehab of these particﬁlar ﬁnits.

Now; at Heritage Wbods,,you are 1ookin§'at approxi
matély 211 units; atiHeritage Woods. At Ivy Mount; you are
looking at 171 units. Now;:£he numbers.should not give us
that much fear, because in theiend; Mr. Weiner and I have
narrowed down these units to a miniscule number in.compari-

son of what we might have started out with.

The evidence will be that JohnMark entered into a |

contract with ADC for the rehab of Heritage Woods; and

towards the end of completinglthat particular job, they
contracted with ADC Fairways for the rehabilitation of Ivy
Mount. Now, this contract, .the Ivy Mount contract, was
entered into in March of 1980, at which time there were not
that many uﬁits really left in Heritage Woods to be done.

They entered upoh the job at Ivy Mount and the evidence will

be by late May of 1980 they had at least 207 of the 211 w:-..|:

uﬁits at Heritage Woods finished and accepted and they had
fourteen units at Ivy Mount finished and accepted; and this
is actually by way of the Defendant's own records that these

particular figures are -- can be spoken of at this point.
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- in one'deposition, the parties kissed and made up, as it were

Unfortunately, the evidence will show that ADC
Fairways had not paid for all 207 of the 211 units and had
not paid one penny for the Ivy Mount units, the 14 Ivy Mount
units that had been completed, had been accepted by then,
and needless to say, this led to a dispute; a dispute betweern

JohnMark and ADC with referehee to why haven't you paid me. -

Well;;on June'ls; an ekpression_used by Mr. Weiner

and they entered into a Modification Agreement. Now, by
this Modification Agreement, it was acknowledged on behalf
of ADC Fairways that the units at Herltage Woods were in a
hlgh state of completlon and that 19 unlts at Ivy Mount now
had been presented. Tt was also stipulated in that Modifi-
cation Agreement; which Your Honor will have before him, .as
to amounts that had been paid by ADC Fairways towards
Heritage Woods and also it had been stipulated within the
Modification Agreement as to the billings by JohnMark at
that time with refereqce to Heritage Woods and Ivy Mount and
they arrived at a figure for some $61,000 that hed not in
fact been paid by ADC at that particular date. And by the
Modification Agreement, ADC was to pay to JohnMark through
Real Title, whose testimony Mr. Klein will -be stipulating or

we will be stipuiating on behalf of him; they paid to Real
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g 1 Title a sum of $51,000 to be disbursed in accordance with
2 || the Modification Agreement.
3 Now; Your Honor will hear a'couple of other things =

4 today. You'll hear about a fire job at Herikage Woods.

5 || There were two units that had beéen_afflicted by a fire-and the

6 Plaintifflhad coﬂtracted with ADC for thé iepair of these
7 || units. and, in éaét; on Juﬂe-26;‘1980;'the fire job units
8 were présented and accepted by ADC Fairways and invoicea..
9 'Unfortunately, ADC Fairways séw fit not to~pay,thé entire
. 10° invoicg; and will adﬁit b§ stipulations today; that they

11 still owed:$),331 and I believe it is 48 cents; but if there's;

12 some'change at that point we'll certainly --

13 | ' THE COURT: You admit they owed .that to your client? :
14 MR. REESE: They admitted that they oved that.

15 THE COURT: Oh, £héy admitted.

16 .MR; REESE: That's correct, yes.. They've admitted

17 through records and they will admit it here, I'm sure, today
18 All right. Also, on June 26, 1980, the 19 units
19 || that had peenréreyiously accepfed by ADC but which had been
20 a subjéct of the Modification Agreement were re-presented to
21 || ADC and accepted. So, we have the 19 units herelat vy

22 || Mount. Néw; the contract provided -- the Modification | lf#f

o 23 Agreement provided that on. July 3rd of 1980; seven units at

2S5
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Ivy Mount, an additional seven units above the 19 that had
already been accepted, an additional seven units would be
presented for approval. Now, there had been a dispute in

the back with reference to two what you and .I .might consider

trivial items, but they didn't turn out. to be trivial to the

'l parties. Cove'mblding and aikiéhenaliéﬁﬁ;“ﬁntil the

. Modification Agreement on June 18; 1989;.remembering that

the contract was entered into in March-of 1980, ADC had not,

|| had not instructed JohnMark as to the color or type or width

of cove moiding to be put around the apartments; and one of

their complaints with the apartments was that the cove mold-|

i ing had not been completely installed.

THE COURT: Is this the ceiling cove or the floor
tile cove or co&e whére? ,

MR. REESE: I beiieve it's a floor cove molding
thét we're talking about.

THE COURT: You mean like a vinyl baseboard cove?

MR. REESE: I don't believe it was a vihyl base-
board cove -- it was vinyl baseboard éove, my client tells
me.

THE COURT: All righ£. I wanted to know what kind
of cove you're talking ahout.;

MR. REESE: All right. Now, there was another

2Z6
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item that méy seem trivial,,and that was the kitchen }ight.
On the original contract;AADC had stipulated a-particular
model and manufécturer. As it turned out; that model was
quite obsolete and totaily unavailable. And ﬁntil June 18,
1980; ADC had refused to tell my client what kind of a
kitchen light that they‘WOula approve§'~

But oh-June.lﬁ; 1980, contained wi£hin the -
Modification Agreement there waé a stipuiation as to there
will be an almond cove molding and it will be a kitchen
light éf a particular model number. My cliént then ordered

these}‘butfunfortunately,jby June.3r¢,‘théy were not avail-

© able. I'm sorry. On July 3rd.

On July 3rd, units were presentéd, they were
walked by -- by walked, a representative of ADC would go

throughout the unit to see if it was all right. It was

walked by Mr. Dillon, a representative of ADC. He came back|

and informed, the evidence will be, my client that the units
had some work still to be done by way of punch-list items.
It needed the cové molding and needed the kitchen 1ight; but
that he would éo spegk with Mr. Daly. And Mr. Daly is ADC.
THE COURT: What do you mean he is?
MR. REESE: He's the owner. He's the president

of ADC.

ER R
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THE COURT: Well, it's a corporation, is it not?

MR. REESE: 1It's a corporatioﬁ,-but nothing flies
and nothing walks --

THE COURT: And he is sued as an individualj; isn't
he? And the man, I guess it's the same Dillon that you
referred to that sued as an individual?

MR. REESE: Daly. That's correct, yes.

| Mr, Dal§ was the president of ADC Fairways.

Mr. Daly was the president of ADC Fairwéys, and as
I said, nothing walked or nothing flew but for Mr. Daly, and|
the evidence will be very abundant as to that; Mf. Daly's
approvai. Mr. Dillon was the underling to Mr. Daly.

Mr. Dillon said he was going to go back and tele-
phone Mr. Daiy; Hé went back and telephoned Mr. Daly arnd he
came back and said to my client Mr. Daly wants you off the-
job. My client said, are we going to be paid for the fire
job? . That was put in the invoice of June 26th. He said}nng,
no way are you going ﬁo be paid. My client then left the
job.

Now, if Your Honoﬁ will bear with me for a minute..
Punch-list items, this is a phrase that we're going to hear
a considerable amount about during this'particular trial. I

believe the evidence will be that punch-list items are those

<8
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items which are put on a list by a representative of Fhe
;ﬁger that can be téken care of momentarily. A unit is not
turned down for punch-list items; rather, it is accepted
contingent to the completion of those punch-list items.

THE COURT: So, that's different from other punch-
lists.

MR. REESE:"YQS, .And_we'll certainly get into
that for Your.Hono:.

All,rigﬁt. So, on 7-3-80;AJohnMark waé thrownfﬁff
the job. But they did come back on the job. ' They came back
on the job on or about 7-8-1980, and bn 7-9, July‘9; 1980,

they presented to ADC for acceptance-inspection, this tﬁme;

11 units. These 11 units were walked by a lady by the name

of Mara Erneé?ons. Now, Miss Ernestons was :directly under
Mr. Dillon. So, if we look at it, we have Daly, we have
Dillon, and we have Ernestons, and she was the one that
Dillon had delegated to walk the units. She walked the
units on July 8th, these 1l units, on July 8, 1980, and gave
a punch-list which included cove moiding, kitchen lights. On
July 9 -- strike ;hat. This was on July 9, I'ﬁ sorry.

On July 10, 1980, the cove molding had come in.
It was installed. Miss Ernestons rewalked the units;

rewalked the units, advised my client that they were fine,

,:,f
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' both sides default each other, as it were. Fairways defaultg

said she was going to go down and tell Mr. Dillon; once
again,‘we have Daly, Dillon, and Ernestons, and she left.
Now, the Modification Aéreement provided that ADC in this
particularliﬁstance had until close of business on that
Friday, Julyilo; to appréve or reject the units. And if
they didn't do either one Of,fhdsg; they were considered to
have been accepté¢ and would be paidﬁf9t the next Friday.
Well, my client;'of.course;,stOOd around all afterhoon as it
were and into thé night waiting fdt word from ADC. No word
came; so they were confident that the uhits"had in fac£ been
accepted. -They come back ﬁo work the next week and they
staré oﬁ the lower‘units, £hé 5asement units, what aré known
to be A-5 throﬁgh 10 and B-1 through 4 units. And then ;‘Ju
about the}middle of that week; around the 15th or 1lé6th of
July, they receiveua;létter:from Mr. Dillon saying that the
units have been rejected.: One can imagine the consternation

that took place at that particular point. Everything else

then is pretty much downhill, until July 24, and on July 24,

my client dnd-my"cliernt defanlts ADClon’'July’ 24. ::On. July.
24, Mr: Sauer, who was’'a co-owner of -JohnMark:;, walked'the'.~
partial:units to.find out whdt work had been done.and:also

a:-Mri--Pdrdy;. and ’Mr. -Purdy was @ :foreman of’ JohnMark.: Heé:'l
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And that --

walked the partial units to make sure they knew what ?ad
been done and they compiled a list and; of course, Your
Honor will be seeing that list. |

On July 26th, an inventory was done of all the
goods that my client had within the stﬁrerboms. ~And that
invernitory will be offéred_to Ydu;'Honof. Approximately a
week later, my cliénts.while visiting‘tﬁé site noticed that
the lock to the'store£60¢=had‘been'opengd and that ADC
employeés were emptying the storeroom oﬁt. Apprbximately
two weeks after that; a represgntéti?e of ADC Fairﬁays did
gn inventory ;nd came ﬁp with a somewhat»different figure on

the~inéentory than our figure which was derived on Julj 26th.w

THE COURT: Inventbry of what?

MR. REESE: Of all of the goods of JohnMark, such
as the cove molding, the kitchen lights, the locks.‘ These
things that would: be used in the units were put into a
storeroom until such time as they were used.

THE COURT: Why were they taking separate inven-
tories?

MR. REESE: I'm sorry?

THE COURT: Why were they taking separate inventorst

ies if Mark is back on the job and it's-to—supply’ the~ - .-l
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materials, why is ADC concerning itself with whether Mark
has more than the job needs or iés;?

MR. REESE: Np;,what happened‘was on July 24 both
sides defaulted each other. JohnMark --

THE COURT: Claim they default. -

MR. REESE: Right. 1Is off the job.

THE COURT: Oh, off again. -

- MR. REESE: Finally.:

THE COUkT:, I'didn't.catch that.

(Discuss}on off the record.)

’MR, REESE: - Now, as of Juiy 24th then one way or
anothe;;'JohnMa;k is off the job. On Juiy 26th, and remem-
bering on the 24th they then went throughout the partial
units. The units had not been invoiced as complete, but
where a lot of work had been done, and determined what had
been dqne. On July 26th---

THE COURT: Now, that's one side that did that.
There wasn't‘a joiﬁt -

MR. REESE: It was not joint, no.

On July 26th then an inventory was done by JohnMar‘J

of their &toreroom.
THE COURT: You say:these are supplies-#haé'

Johnmark had paid for?

EX
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MR.'REESE:A That's correct5

THE COURT: And they left them on the job even
though they had been ordered off?

MR. REESE: That's éorrect. They're under lock
and key.’ | o -

- ?THE'COURT{ a1l iiéﬁEl

MR. REESE:’ Now;‘tﬁéy‘éame backia little less than

a week later to £ind‘thét the locks had been picked and that

employees of ADC Fairways were pirating'away, as it were,

their inventory. Approximately two weeks after that, after

' that date and inventory was completed by ADC Fairways .and

neédless say, it reflected a somewhat different figure at
that particular point. |

And, if Your Honor please; that is the whole flow
of this transaction. And what we're dealing with here today
really comes down to this: We say that roughly $87,000 is
owed for completed units, completed invoiced units, for
partial units;,partially completed.units, for the inventory,
for the purchase orders; and I think we'll probably have a
stipulation with reference to the purchase orders. For the
fire job of $1,331.48, for lost_pr&fits; and also for mondes
that had not been paid with referencé to eléctrical and'

plumbing permits. So, $87,000 --
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THE COURT: What is the genesis of the lost pro-
fits? | ‘

MR. REESE: All right. Ndw,j:'thé':gem'asis"‘.r:'oﬁ}f':th'e‘.:lbst-.
prdfits is, if Your Honor will nofe, we started out with |
171, under the contract, 171 units. Only 30'of which were
completgd prior to out allegation of default, but prior to
July 24; 1980; thch left’theh 141 units reﬁaining,on which
whattis.compﬁted at 15 percent profit to my client. So;:if
Your Honor finds that ADC breached the coﬁtrac£ then we
would be entitled, I would allege to the Court --

THE couﬁ&: Yoﬁ'fe claiming a loss of profits by
failuré-to complete by X aate with a rental figure used to
compute the profits lost? Is that your approach to this?

MR. REESE: ‘'No, if,four'Honor please. Under the
contract, there was a per unit price given gnd that per unit
price included 15 percent profit. What occurred waé -

THE COURT: I see. I see. All right. You're
talking about a contract determined profit to the contracto;

MR. REESE: That's right, yes.

THE COURT: And by being put off the job, they
couldn't make that profit. |

MR. REESE: Exactly. And that's approximately

$40;000. The exact figure will be, of course, given to Your

34
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Honor. And you come up with approximately that sum. I
believe we've asked for 123, which would be the sum beyond
which we could not go. |

Flip the coin over on the other side. ADC.
Fairways, on the 6ther'ﬁénd,,§éYS Ehéﬁ»they.owé us $58,000.
Now; they aren;ﬁ.adding in;ioftcpurse, any IOSS‘Of profit at
that poiht. 55;‘the méjor”hrgument except for the question
of Wwho actually breacheé ﬁhe,cbhtract.cbmes down to the
differende between ai and‘58;Q00_a£_tha£ particular point;

The evidenée will be that we received no payments
since the paymept on June‘18th;119892‘exce§t;for_an invoice
on the fire job'which didn't pay ﬁs $1,331.48 which we were
due; and according to the tbtal, as indicated tor¥qur Honor.
As I say, we have, I believe, narrowed the issues down then
to, as Mr. Mays has indicated, the 11 units that were
invoiced after June 18, 1980 with reference to Ivy ﬁount.
And there is some contingencylwith reference to that and we
have narrowed the issue down to what work was or was not
completed in the partial units. And I think both sides are
probably_pfepared to give testimony with reference to that.

THE COURT: All right. We'll recess so I can take |
the criminal cése up.

(A short recess was taken.)
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THE COURT: - All right. We'll resume. Let me hear

.

the defense opening.

3i MR. MAYS: May it please the Court. Your Honor,
4: we represent the developer ADC Fairwayé Cprporation in this
5‘ matter. YourvHono:,.defenée evidence will be that the

6 Deféndant; ADC Fairways Cofpération purcﬁa;ed the Héritage
.7i Woods North and Ivnyoﬁﬁt.propgrtygintendiné to convert said
8 properties to condominiums for sale to the public. -And as
>.9E Mr. Reesé said, JohnMark Construction Corporation was hired
10 to do the conversion work. - Defendaht's»evidence will be

11! that in Septembér oﬁ 1979.$ohhMark entered into the ?ont:act
12. for the Heritage Woods pnbperty, that JohnMark commenced

13% 'Qorkﬂunder this coﬁt;act to the fall months aﬁd into the'

14 first pért of 1980; and that on or about March 12, JohnMark
15‘1 signed a secoﬁd contract for the conversion of the Ivy Mount
16‘ property.

17 For awhile, there was some overlap with reference
1.8I to the two contracts. {ohnMark was finishing work at

19; Heritage Woods North and was beginning its work on the Ivy
20;‘ Mount contract.. Defendant's evidence will be that a dispute

! had developed 'in Heritage Woods North as to whether certain

22ii units there were complete. The Plaintiff will probably

23’} introduce evidence that a representative of the developef

“ | N 36
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12

did accept some units there. However, our evidence will be
that JohnMark Construction agreed both by letter and in
written amendment to the contract to go back and complete
certain units in Heritage Woods North. " At the same time,
they were attempting to work in the Ivy Mount pro:ect.
Defense ev1dence w1ll show that in reference to .
Ivy Mount the JohnMark Construction was .one week late in
delivering the first group of units.. There was a delivery
schedule which became part of a contract Whereb§ JohnMark
was to deldiver approxlmately seven unlts per week in Ivy
Mount. And our evidence w111 show that from the very
beQinnlnq they were at least one week .late in dellverlng Tala:
units and continued to be one week late and sometimes.two
and three weeks late in delivering units in Ivy Mount.
Notwithstanding their lateness in delivering unitsj
our evidence will show that we advanced them moniesvperiodi-
cally through the months of Mérch, April and May to assist
them., Our evidence will show that on or about May 2nd, 1980
by letter, ADC Fairways informed JohnMark that Tom Daly, who
was the president of ADC Fairways; would be the only individyt
ual who could accept units in Ivy Mount. Our evidence will
continue. to show that JohnMark had difficulty in meetlng its

delivery schedule. Our evidence will show that units were
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not.completg;,that there were numerous problems; that
Johnﬁark was a poorly managed'cémp;ny, that there waé a lack
of coordination with their work; and that in the month of
May; 1980, the parties having disagreed on ce:tain.money
matters} et cetera;,started negotiatingvan amendment to the
confract. |

On or about June 18, 1980, Your Homor, both the
Heritage Woods and Ivy Mount contracts were amehdéd and the
.:document is calléd:the Modification Agreement. As a matex=-
rial inducementito get the aeveloper to enter into this~
ﬁodification,-the deyeiope;; ADC Fairways,.required.JéhnMa;k
to prodice a iist ofvits:éuppliers and gubcontractors it.
owed more éhan $1;000 t;‘as éf'May 10; 1980. Thg develdper,g
the representative of our client will testify that this was
a material element of this modification because --

| THE COURT: Yéu.mean, it waé preceding the signing|

Qf‘the Modification?

MR. MAYS: Yes.

THE COURT: All right.

MR._MAYS: Yes, it was preceding. It was par:
the -- it was required, the developer required this oF
contractor. ‘ N

>

Nov
The reason for this was because ADC FairWay




36

2
i

10

11

12

13

14

15

16

17

18

19

20

21

22

23

- And the witness from Real Title, Mr. Klein, is here and

construction loan with Continental Bank of some $12,000,000.
Pursuant to its construction loan; the developer was
required to keep the project free and clear of all mechanids

liens and other encumbrances; therefore, it was material to

the developer to keep the project 1vfteekeep:the~projedt;ﬁre&

and clear of liens. . Hence; it became a part of the Modifi-
cation that monies were to be disbursed directly to the
suppliers and subs that JohnMark provided us and it was

arranged that monies would be paid into Real Title Company.

there will be a stipulation after opening statements that
ADC Fairways deposited some $61,000 upo@ the execution of
this Agreement “ith. Reall.Titlesand”Real'Title"disburséd
directly to fhe suppliers and subcontractors provided by
JohnMark; and that there was a balance of some $19,000 that
was disbursed directly to JohnMark. |

| Defendant's evidence will show that the list of
suppliers and subcontractors was inaccurate, that JohnMark
omitted at least three suppliers that we can prove‘that it
owed more than $1,000 to as of May lo; 1980. This resuléed
in at least one meéhanic's lien being filed on the property.
It further resulted in these particular suppliers calling

and writing letters to the develbper as to why they hadn't--

I e
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THE COURT: This is some $3,000 plus where they

had réported the total was $61,000 is that it?
' MR. MAYS: No.

THE COURT: What is the dollar figure they did
report? You say they didn't réport three that were a little
over a thousaﬁdiapieéé. .bo you know how many they did
report? .

MR. MAYS: Yes, Your Honor. I can tell you now or

THE COURT: Well, give me an approximation. I

won't hold yoﬁ”tO‘it; 'I'm trying to figure out whether it's

|- a net or whether they reported 2;000 was owing and there

really was six or did they report -- miss 3,000 out of
200;000.’ I just waht to ge£ the ball park.

| MR. MAYS: .The ball park looks to be about 35,000,
Your Honor.

THE: :COURT: - All right.

MR. MAYS: And I have a letter that will be the
subject of the stipulation which has the figures owed that
were supplied.

| THE COURT: All right. Thank you.
'MR. MAYS: Defendant's evidénce will be that this

was a material breach of the Modification Plaintiff

40
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'ligh claims against the property. We will show that this -

‘was a breach of the underlying vy Mount ‘contract. Notwith-

committed f£raudiin inducihg'the ?ngloper to enter into this
Agreemént, that the developer relied upon this list which
became known as Schedule C which was attached to and made a
part of this Agreemeht; that in relying upon that Agreement;
the developer deposited more than $61;0001with Real Title
and ReallTitle dia.disbugséiﬁhat mohéy:difectly to Suppliers-
and subcontractd?s'and'a Baléhcelof‘éome $19,000 was paid to
JohnMark Construction. ™ - |
" Qur evidence will be‘that this resulted in numer-

ous sﬁppliers and subcontractors beihg not paid and having

standing tﬁis} JoﬁnMark”étﬁémpted to deliver units. Under
the Modificatidn~Agreemént, the first seven units were due
July 3rd. Our evidence wi1; show these units were not com-
plete, Your Honor. The work was: not workmanlike and further,
a kitchen light and cove molding was not there and aside fron
those two items, our eyidence will bé that they were never-
theless'incomplete.

Now, Your Honor, the focus of this case is going
to be Bﬁilding 4355, Ivy Mount. Our evidence will show that
there are 30 units in this building ithich the contractor

claims were completed. Our evidence will show that pugsuan€

3
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to the monies placed with Real Title under the Modification
Agreement, that.19 of those became paid in full, and I'll
list the 19. (Pauée). These 19 units} Your Hono;; were
paid in full and the monies deposited with Real Title
disbursed. | |

Andvfhén.oQ,JuiY‘3fd}xano£her group of units were
due; which we will spéﬁ Qéte:notlcomplete and those are the
ll.that are,really.in issue today and'those units are these:
(Pause). | | |

THE COURT:. For that;,can't you later just pull
out the pages here? . |

MR. MAYS: Yes, Your Honor.

THE COURT: 1It's all right to put them up.

MR. MAYS: The Defendant will show that there was
a heavy aemand.by purchasers for units during the contract

period, that under the developer's construction loan, he was

paying interest at the rate of two points. over prime; that -

it paramount for the developer to complete units to ﬁave
them ready to purchase --

THE COURT: When you say developer, you're talking
about --

MR. MAYS: ADC Fairways.

THE COURT: ADC? All right.

bivas -
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‘will show that JohnMark just could not ‘do this for one

reason or another and'thié’éaused ADC.Fairwags; Number One,

MR. MAYS: That it was paramount to ADC Fairways

to have the units in a very completed condition because aftef

units were completed and paid fo;; or even in some cases
before they were paid fo:;'these units wquld be walked with
prospective puréhasers andléuréhasers would pick out certain
things that they didn't liké.'»And wheh this happened, the
deﬁeloper would have to bring ih”é punch-out crew or other

workers to,correét these punch—qut lists. Thetefore, it was

extremely important'tq ADC'Féi:ways Corporation to have uli:zf

these units nearly 100 percent complete. And our evidence

i

to hire other qontréctorsﬁto do their work}_it cauéed a i
delay in having units ready for.sale; it caused increased
interest costs on the construction:loan; and, Your Honor,
it's our position that the Plaintiff committed fraud in the
inducement with regard‘to the Modificétion Agreement. Thereq
fore, we intend to back up and rely on the Plaintiff's
breach of the contraq? prior to this date, but we will also
show that even under'tﬁe Mofification Agreement, they could
not have units and did not have units completed which caused
the devloper to incur e#penses.

And sg; our position is to whatever the Plaintiff

13-
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can show it's entitled to then we would be entitled to off- R

set that amount by the costs that we had to incur to complet?

the contract.
THE COURT: All right.  What is the stipulation? f*fi'
MR. REESE: Thefg probably are a couplg; if Your
Honor please. Numbef.One‘;-. -
THE COURT: Let's take Mr. Klain's -and get 'em out

of here.

MR. REESE: I will stipulate this ‘particular lettey-
of December 3, 1981 reflecting the amonnts paid to Real
Title Company in the amounts disbursed and to where these'

amounts were sent; which I believe, is all Mr. Klein's

testimony.

And 14,750 additional for the fire job.

MR. WEINER: For the fire job. Okay.

THE COURT: I didn't listen to the colloguy. The ;a§5=
paper speaks for itsélf. |

MR. RﬁESE: The paper speaks for itself, and in

addition to this particular piece of paper; there was an

additional check forthcoming from Real Title Company for %}iv
$14,750 which represented a part-payment of the fire job.
THE COURT: Real Title wrote the check to whom?

MR. REESE: To JohnMark. And I believe that's the

14
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stipulation with reference to Mr. Klein's testimony.

. -

THE COURT: To say what the balance was? I assume

that's an issue.

MR. REESE: There is no stipulation. with reference|

to the balance.

THE COURT: Allifight._

MR. WEINER: Your Hépb:; ;his reﬁresents the list-
ing of.supplieré andqubqontractors that the contractor
supplied pursuant to ;hé Mbdification Agreemént.

THE COﬁRT: - As well as who got how much.

S MR.‘WEINER: Correct. 1 .

MR;‘REESE: Keﬁ, I told you.abéut that stipulation.
I don't tﬁink.Mr.'Klein was party to that Agreement --

THE COURT: Do you stipulate to that? Do you
stipulate, Mr. Reese? That it also is a list supplied by
JohnMark?

MR. kEESE: Yes, I believe it is.

THE COURT: All right. May I also have the two
contracts and Modification? You can agree on those surely.

MR. REESE: I have those, Your Honor, I believe.

THE COURT: Mr. Lewis, tell witness Klein that he
may leave now. |

MR. REESE: The Court's. indulgence, I'd like the

B e R v S
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Construction Agreement, the Modification Agreement to be

marked as --
THE COURT: One, Two, and Three.
MR. REESE: Well; actually One ana Two.
Is that Number.One) then?

THE COURT: N6, I haven't marked anything yet.

MR. REESE: Okay. Well, here.is the Modification

Agreement and the Construction Agreement --

THE COURT: Now, let's see. Which one is which?

MR. REESE: I believe it recites it, if Your Honor

please. -

= .~ THE COURT: But you have two contracts,  though

MR. REESE: On Heritage?

THE COURT: Oh, this is March. What happened to

£he Septembe;, '*79 contract?
MR. REESE: That's the Heritage Woods contract

THE COURT: Yes.A

MR. REESE: I did not plan to put that into evi~

dencg; but --

THE COURT: Well, did you?

MR. WEINER: Your Honor, we don't intend to put it

into evidence.

THE COURT: All right, then it's just not going to

46
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to be offered. Then the second contraét really becomes
Exhibit -- let's see. This is Plaintiff's One.
(The document referr;dtto was
marked as Plaintiff's Exhibit
ﬁd; 1, for identification and
' was received inte-évidence.)
THE COURT:  P1ain#ifffs.Two i the Modification
Agreement. I
| (The ddcuﬁentzrefe:red to was
marked as Plaintiff's Exhibit
No. 2, for identification and'
was received into évidence,)
MR. WEINER: Your Honor, the Court's indulgence.
I den't doubt’Mr. Reese's word that these are true
copies, I just want toccheck the attachments; Your Honor.
THﬁ COURT: Sure. Three, is the Real Title letter,
part of what was stipulated.
(The document referred to was
marked as Plaintiff's_Ekhibit
No. 3, for identification and
was received into evidence.)
MR; REESE: We have Number One being the

Construction Agreement?

q7
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THE COURT: One, is the March 12, Agreement, Two

-

is the Modification Agreement;,Three is the stipulated.

letter.
MR. REESE: Three is the Real Title letter?
THE COURT: Yes.
MR. REESE: Okay. Very good. -
THE COURT:-'Any'qthépfparticular stipulations?

8 " ' '~ MR. REESE: Yes. . I believe, if Your Honor please,
| . ) . . .
9|l the Defendant has indicated to me that they stipulate to

. 10 " owing us on the fire job the amount of $1,331.48.

11 . " THE COURT:'. Wel;; they're not listening so you

12;“ better get their atteéntion and let them put it on the record|-

13 - " MR. REESE: Can I get your attention?

MR. WEINER: Yes.

15 ‘ : MR. REESE: I've indicated the stipulation of
16 1ff 1,331.48 for ‘the fire job.

N . .
17 r . MR. MAYS: Yes. : ‘ -

181 . MR. WEINER: That's correct.
|

19 | THE COURT: 11,3317

20 . MR. REESE: $1,331.48.

21

( THE COURT: With what now?
22 - MR. REESE: That represents the balance due on the

23‘“ fire job, the two units. e

Poeessiotimimar s
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THE COURT: To Mark?

MR. REESE: To JohnMark, yes.

THE COURT: Yes. Well --

MR. REESE: And also ;- |

‘THE COURT: I haven't really peen told in the
opehings what the issues are on those‘fire jobs,‘but -

MR. MAYS: There are no issues now, Your Honor.

MR. REESE: That takes care of the issue --

MR. WEINER: That waSgactuallyfazsepafate cqntfact

THE COURT: Wel;;_then there's no issue. All
right. |

MR. REESE: No issue on that.

THE COURT: Seellxﬁeedftorkﬁow?in;termsroflieably
onlrelevanceuyhatxthe;iséuesaare. | |

| MR, REESE: Sure. There is an agreement as to the

amount due and owing JohnMark on purchase orders for Ivy
Mount, amount due and owing JohnMark for purchase orders at
Ivy Mount of $4,293 --

THE COURT: Now; wait a minute.

MR. REESE: 1I'm sorry.

THE COURT: Due JohnMark on purchase orders at .
Ivy Mount, because something says they're supposed to be

paid for their materials and not- just have a flat contract

49
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‘'l price?

. -

MR. REESE: That's correct. That's correct.

THE COURT: What is it, costs plus? .
MR. WEINER: No.
MR..REESE: .Nq,;these'would be special items above
| and-beYOnd the standard'céﬁtract‘which'WOuld be ordered by
THE COURT: "-Anirighf‘:._ ' And what is that amount?
'MR. REESE: §$4,293.95. |
THE COURT: All right.'

MR..REESEg . These are in accordance with &i:vu:uin,

2y

| Defendant's Answers or suppleméntal Answers to our Interroga-+
tories.

THE COURT: There seems to be a bunch of payments-

listed on these four or five pages pasted on the back of the

blackboard. Are those sums of money and the dates the §;§3

' amounts and dates in dispute?
MR. REESE: Actually, you'll find them incorpora-
ted within the Modification Agreement; if Your Honor please.

THE COURT: I see.

MR. REESE: SQ; when the Modification Agreement is SO

put in --.

THE COURT: Have you looked them over and you say
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yeah; we agree to that?

MR. REESE: I have not compared that. .We have,
however, an agreement with reference to the Modification
Agreement stipulations. So, I cannot stipqlate to'aﬂy of
the flow charts.

THE COURT: I see,

MR. WEINER: Your Honor, in reviewing the documentL

Mr. Reese tenders to the Court as representing the Modifica-
tion Agreement, the attached Schedule B; that does not con-
form with the Schedule B that we have.

THE COURT: Have you discussed it2s Let's.étraight-
en this out. Do that first.

bff the record.

(Discussion off the record.)

THE COURT: May I ask you all to retire to the
hall with those papers and 1'll start getting my people set
up for this verdict. |

And when you come back, Mr. Reese, I want you to
tell me why you sue these individuals, unless it's;over in
Count Two. |

MR. REESE: It is, Your Honor.

MR. MAYS: 1£ is.

THE COURT: I see. I'll quit worrying about that.

. 51
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12, A?“J_,THE COURT.

1 (A short recess was te}eq.)

‘fzi - THE COURT: All righr. Did you resolve the pro-
3 || blem in the Exhibit?
4:i MR. REESE¥ Actually, if Your Honor please, I

5 || think we have agreed to disagrée, but by Way of agreement to

.6 | dlsagree, Plalntlff's Number One, the Constructlon Agreement

7'l would come in. Plalntlff's Number Two, ‘the Modification
8 Agreemeht, would cpme'ln with the attachment of what

9. Defehdant‘eays Schedule B.is as opposed to what our Schedule

10 B ls, and it has been so marked and isolated and we would

11 '51mply offer as, I guess, a jOlnt Exhibit both of these. o

i Then that Wlll be Two A.
'15i . ’f7.4”~ MR. REESE: Two A.
14‘ Is that correct?
15‘ MR. WEINER: ‘Yeah.
16 ' THE COURT: That's subject to proof.
17 Is that this new page?
13M MR. WEINER: Your Honor, that is the Schedule B:
19 || that we have that we claim is the correct one.
20 | THE éOURT: ;f“thouéht'you were saying -- oh, it's
2t |l B, notfb?. .
22 MR. WEINER: B, as in boy.

That will be Plalntlff'

. THE COURT: All right.

93
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T™wo A for ID.

THE COURT:.

(The document referred to was
marked as Plaintiff's Exhibit
No. 2-A, for identification.)

All. right. Anything else you stipu-

late in the Exhibits?

MR. REESE:
Honor.

THE GOURT:

I don't.bglieve so, at this time; Your|.

All right. First witness.

*

* .
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THE COURT: All right: First witness;

MR. REESE: I would call Mr. McCarty.

Mr. McCarty;‘would you take the stand; sir?
Yhereupon,

RICHARD EUGENE McCARTY,
a witness herein, was called as a witness by counsel for
the Plaintiff, and; haﬁihg been duly sworn, was examined
and testified as follows:
DIRECT EXAMINATIOM

BY MR; REESE:

o Mr. McCarty; if you would simply address your
answers to His Honor.

Mr. McCarty, what is your full name;_sir?

A Richard Eugene McCarty.

Q All right; sir; And with reference to
JohnMark - Construction; the Plaintiff in this case; what
relationship do you have?

A I am President and majority stockholder.

Q All right; sir. Were you President and majority

24 .
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stockholder of John Mark: Construction Company when it
entered into the contracts with ADC for work at Heritage
Woods North and the Ivy Mount project?

A Yes; I was;

Q What kind of work did JohnMark : do?

A Principally, it was rehabilitation of

apartments into condominiums; and this is the inside work

that we were doing. The cosmetic inside work within the

walls.

Q All right. Now; where was Heritage Woods or
the Heritage Woods project and the Ivy Mount project?

A They are located on Little River Turnpike,
just inside the Beltway in Annandale, I believe.

Q Now, how many units aid you all work on at
Heritage Woods?

A At Heritage Woods; there were 212, I believe.

0 All right, sir. And at Ivy Mount?

A At Ivy Mount, there were -- did we work on or
were we --

Q How many did you contract to do at Ivy Mount?

A One hundred and seventy-one.

Q All right, sir. Now, let me ask you if you are

familiar with the following names and ‘persons, and if you

35
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would indicate to His Honér who these individuals are

2 so thaf we can get something like a program of names that
3;' will be mentioned in this particular case.

4f‘ A Certainly;

5% e All right. John Sauer.

6; A John Sauer was Vice Président of JohnMark

ﬁ. Corporation and operating -- chief operating officer on
#‘ site. -

9w§ 0 Wait a minute for'His Honor to complete --
10 | A Yes, sir.
11|‘ (Discussion off,the record. )
12"{ THE COURT: All right. You are asking him to
13!‘ list the people whose names are going to come up;'is that
14 I it?
1% MR. REESE: I'm asking him to -- I'm’giving him
16% some. names of the people who were involved in this

o
lﬁ'i particular case;Aso as to give Your Honor --
18 i THE COURT: Sower, S—O-W-E-R?

| .
19 THE WITNESS: S-A-U-E-R, Your Honor.
]

L THE COURT: S-A-U-E-R.
21‘ ‘ BY MR. REESE:
2%

i o A Gary Sturgill, S-T-U-R-G-I-L-L.
2ﬁ A Gary Sturgill was a subcontractor to JohnMark”
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for plumbing.
Q The plumbing subcontractor?
A The plumbing subcontractor.
[0} A Ray Purdy, P-U-R-D-Y.
A Ray Purdy was a == we brought him along as a

supervisor later on in the Ivy Mount éroject.

o Would that have been after the modification
agreement?
A That would have been just after the modification

agreement, yes, sir.
Q A Barry Mates, M-A-T-E-S.
A Barry Mates is an officer and owner} I think,
of B.T. Electriéal; which was our electrical subcontractor.

Q@  All.right. A Jean Sumney, S-U-M-N-E-Y; is

that correct?

A Summey.

Q Summey.

A S-U-M-M-E-Y.
Q. All right.

THE COURT: What is his first name?
THE WITNESS: Jean. J-E-A-N, Your Honor.
THE COURT: A man?

THE WITNESS: No, woman, Your Honor.

S7




1; THE COURT: Oh; woman., J-E-A-N, sure.
2% | THE WITNESS: She was with us before as
3; secretary; then later on in the Heritage Woods project
4 she assumed the duty of on-site supervisor. And then ’
5; over to the Ivy Mount section; she was the on-site
6; supervisor to start with until we brought Ray Purdy in, o
7; and then we made her the office manager.
85 BY MR. REESE:
913 Q A Carroll; C-A-R-R-0-L-L, a man, Macabee,

M-A-C-A-B-E-E.

A Carroll Macabee was our painfing subcontractor.

Painting and drywall.

0 Okay. A Walter Quatmam Q-U-A-T-M-A-N-N.

A Walter Quatmann was the ADC representative on
the Heritage Woods -- the last part of Heritage Woods

and the first part of the Ivy Mount project.

¢ A Carroll, C-A-R-R-O-L-L, Cunningham,
| C-U-N-N-I-N-G-E-2a-M.
A Carroll Cunningham was, again, an employee of o

- || ADC and was a project manager later on in the Ivy Mount

0 A Tom Dillon?

A Tom Dillon -~ . i
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THE COURT: Just a minute. No, stop. I don't
understand. Cunningham was an ADC employee, but you
said a project manager?

THE WITNESS: Yes.

THE COURT: For what project?

THE WITNESS: I'm not sure of the titles,

Your Honor, but he was on the -- late in the IVy Mount
project. |

THE QOURT: Go back to Quatmann. What did he
do with ADC?

THE WITNESS: He was a projeét'manager, also.

MR. MAYS: Your Hono:;,for the record, we would
obﬁect to this'witness's conclusions as to6 the titles
of these ADC Fairways employees. '

THE COURT: He said he doesn't know the titles.
He's describing what they do.

. MR. MAYS: Well; he's calling them project
managers and construction coordinators, and those names
may have significance and this could only be his opinion
as to what their job was.

fHE COURT: I'm listening to them as descriptive
words, not as job titles. That's what he says they just

did for them. That's all.
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Okay. Any more? .
BY MR. REESE:

Q A Tom Dillon; he's present here today.

A Tom Dillon; as far as I'm -- in our capacity,
he was Mr. Dillon's direct --

- Q Mr. Daly?

A Pardon?

Q Mr. Dillon's or Mr; Daly's?

A | Mr. Dillon was Mr. Daly's direct employee. 1In
other words; Mr; Dillon worked and reported directly to
Mr. Daly and he was overseer of all the projects.

h ) And who was Mr. Daly?- Tom Daly.

A Tom Daly; as far as I.know;,was owner and

President of Sparta Brooke Homes; ADC Fairways; residential

resources group --

Q You name it?

A You name it.

Q@  Okay. Mara Ernestsons, E-R-N-E-S-T-S-O-N-S.
A I don't know her job title or her description

or anything. All I know is that she came up and walked
units at the Ivy Mount project and a few at Heritage Woods.
o And who did she report to?

A As far as I know; she reported to Tom Dillon.
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That was every indication I had.
THE COURT: SQ; she worked for ADC?

THE WITNESS: She worked for ADC, yes, Your

Honor.
BY MR. REESE:
Q And finally; a Mr: Kische, K-I-S-C-H-E?
A Mr. Kische at the start was over all - directly

over the Heritage Woods project, and that meant sales
and construction and so forth. And again; right on site;
direct supervisor.

Hevthén went over to Ivy Mount project as the
same. I assume the same --

Q. He was an employee of ADC?

A An employee of ADC.

0. All right; sir. Very good.

Now, on March 12, 1980, did JohnMark = enter
into a contract for the rehabilitation of Ivy Mount?

A Yes; we did.

0 And is that Plaintiff's Exhibit Number Oﬁe,
the construction agreement that has already been entered
into evidence?

Did you take a look at that?

A. I didn't take a look at it.

61
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11‘ THE COURT: That's what you offered. .
2| BY MR. REESE: '
3 0. All right. Now;Awas that based upon a scope Ywm
4 | of work that JohnMark 'had been supplied by ADC?
5 A It was similar; but not the same. i
6 Q all riéﬁt;_sir. - Let me show you this document %ffﬁ
T and ask you if you recognize it:‘ 5
” Sf, AL Yes, I recognize it. e
9 o All right. Would you explain to His Honor
) 10; what that document appears to be?
11; e A ~”*Thié'is the scope of work in which we were given
12?' to bid the jobwwith,fénd this is actually the instrument
13;i we negotiated the contract price with.
14 0 All right. Now, I note some hand scribbling or
15; handwriting at the tOp:
16; A Yes.
17 [} Of this particular document. ;f
| .
18; Whose handwriting is that? éﬁ
19, A That's Mr. Daly's handwriting. i&
20+ 0 Did he write this in your presence? ' 
21 . A Yes, he did. - 25
22, 0 All right, sir. ?{
23! MR. WEINER: Your Honor;,if this is the same . !JJA
. ? g
| 62 . g
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writing that is part of the contract, it speaks for
itself. I don't know what this is being identified for.
It appears to be a --

THE COURT: It hasn't been offered yet.

MR. REESE: If Your Honor please; we would
offer it as the scope of work that was provided my client
which was the basis of the construction agreement.

THE COURT: You mean he bid the job before he
knew what the contract was going to be?

MR. REESE: He bid it on the basis of the

scope of work; if Your Honor please. That was proffered

by ==

THE COURT: That's not part of the contract?

MR. .WEINER: But, Your Honor, he entered into —--

THE COURT: You mean he bid on one paper and
then you get a contract that's entirely different; is
that what they did?

MR. REESE: If Your Honor please, I will be more
than willing to go into --

THE COURT: No. Is that what they did?

MR. REESE: That's what ADC did.

THE COURT: All right.

MR. REESE: They gave him the scope of the work
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and he agreed to that;‘and then.thgy came in and said
sign tﬁis contract. - |

MR. WEINER: Well, Your Honor, I would object
to that; because there is a signed contract;_and it
makes no difference what the negotiations were prior to
tha£ execution of the contract. He reads the English
language; I think he does. He signed his name to it.

THE COURT: It will be marked for identification.

Let me have it to mark it.

THE WITNESS: He has it, Your Honor.

MR; REESE: I think Mr. ﬁeinér has it.

THE COURT: Plaintiff's Exhibit Number Four

for I.b.

(The document referred to
was marked as Plaintiff's
Exhibit No. 4 for
identification.)
THE COURT: At this time, I sustain the
objection.

MR. REESE: I'm sorry; Your Honor?
THE COURT: At this time, I sustain the
objection because the contract would speak for the

relationship between the parties.
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MR. REESE: All right.

THE COURT: But sometimes those papers become
admissible. If the contract is silent or ambiguous; then
the surrounding,facté of the situations of the parties
may become relevant.

BY MR. REESE:

Q All right, sir. Now;.si;, after entering into
the contract at Iﬁy Mounﬁ, did you then start Qork over
at the Ivy Mount project?

. A Yes; we did.

(1} " And by the end of May 19891 how many units

had been accepted by ADC at -- well; let's start off with

Heritage.Wbods;'
A Heritage Woods was 207 of 211.
o All right. |
MR. WEINER: Your Hono;; apparently the witness
has documents in front of him; and I'd like to know what
he is reading from.
MR; REESE: You can certainly examine the
notes.
THE COURT: You may =-- what are the notes?
MR. WEINER: What are the notes?

THE WITMESS: Just my notes.
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MR. WEINER: Well, I don't think he's

permifted -

THE COURT: The instruction is that witnesses
are not allowed to use notes.

THE WITNESS: Oh.

THE COURT: Unless they can't remember an
answe;; then the use of the notes depends what happens
after that; SQ;.QO what you can from memory first.

THE WITNESS: Okay.

'BY MR. REESE:

”;g' .th’say 207 units were“accepfed at Heritage
Woods?
A That's correct.
o} Out of 211 by the end of May?
A Correct. -
o} All right.

THE COURT: 1Is this in dispute?

MR. REESE: I don't know if it's in dispute or
not, Your ﬁonor.

MR. MAYS: Your Honor, I think we can agree —--
well, Your Honor, our position is that all Heritage Woods
units were paid for and therefore what happened in

Heritage Woods is really not an issue, as far as we're.
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concerned.
THE COURT: All right. Go ahead.
BY MR. REESE:

Q Now; at Ivy Mount;,by the end of May 1980; how
many units had been accepted?

A According to my recollection; 14,

Q All right, sir. - Now; do those figures that you
have just giﬁen us concur with this note dated May 28th,
1980; which was obtained from the Defendant in accordance
with our Motion to Produce. " And let me just show you
fhis"doéument.'

MR. MAYS: Your Hono:;.we object to that
document.

THE COURT: Well; I don't know what it is and
it hasn't been offered; so just sit tight.

THE WITNESS: Yes, sir.

BY MR. REESE:

1} And how was this document obtained?

A It was offered to us as -- their lawyer's
office as things that we could look over and make copies
of.

THE COURT: What is the paper?

THE WITNESS: The paper is a letter from
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Sparta Brooke Homes; which is one of the names; Your
Honor,'of ADC Fairways; and so forth.

THE COURT: A letter froﬁ them to whom?

THE WITNESS: To their lawyer, Sandy Weissbard

at fhe time.

THE COURT: All right. And you offer it for

'@‘what.purpose?

MR. REESE: If Your Honor please, I offer it
as, number one; it was the subject of a Motion to Produce)

and this aocument was produced by the Defendant out of

its own records.

Number two;,I offer it as corroborating evidence

of the units that had been accepted at Heritage Woods
;  and had been accepted at Ivy Mount as of the date of that

note.

It's showing as a statement against interest.

|l at this particular point that the Defendant admitted to
| | have accepted 207 out of 211, and 14 units -- that's at

||| Hexritage Woods; and 14 units at Ivy Mount as of the date

| of that note;‘May 28, 1980, coming directly from the

| Defendant's own files and recérds.

MR. WEINER: Your Honor; the fact that something

| may be discoverable does not in and of itself make it

m.
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admission. It could have been the handiwork of someone
who héd no right to admit. -

MR. REESE: But if Your Honor please --

THE COURT: Now; what was the production demand?
How was that couched as regards to this document?

MR. REESE: It was couched in terms of all
documents reflecting a@ounts of monies that are owed to
my client and.amounts that have been paid by their client.

THE COURT: At this point, the objection is
sustained. It's marked Five for I.D.

mz) REESE: Thank you.

- (The document, Letter dated
5/28/80; was marked as

'Plaintiff's Exhibit No. 5 for
identification.)

BY MR. REESE:

¢ Coming forward, sir, by June 18, 1980, how

many units had been accepted by ADC at Ivy Mount?

A I believe at that time there were about 19.
Q. Nineteen units?
A (Nodding head; indicating in the affirmative.)

Q. On June 18, 1980; did JohnMark': and Ivy Mount

enter into a modification agreement?
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A Yes, we did. -

o And that's the one that has been introduced
into evidence here today?

A I didn't see it; but -~

Q Well, it's been so stipulated.

Let me d¥aw‘your attention to a couple of
provisions in that particular agreement that may need
some explanation.

Let me show you the agreement, sir.

A Uh-huh. -

Q And ask you to turn to the filing pioﬁisioné.
Now, the agreement on the first page cites that it deals
wiﬁh 40 units at Herifage Woods. North. How is that
particular figure -- you'ha?e’indicated that there were
a lot more than 40 units that had been completed at
Heritage Woods. How was that figure arrived at?

A Well, it was very difficult for us because ~-

MR. WEINER: Your Honor, I think this document
speaks for itself. I méan; it says 40 units at Heritage
Woods, and now he's asking how is it derived.

THE COURT: I don't know enough about the
document to get the feel for it.

MR. REESE: It doesn't, if Your Honor please.

0
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THE COURT: Do you remember?

THE WITNESS: I think =-- I don't know how it
is in this context here. .

You're talking about.the first page here?

MR. REESE: Yes.

THE WITNESS: . (Pause.)

. BY MR. REESE:

0} Well, perhaps itﬁs,paée twp;.paragraph fiVe.

Reconciliation of prior billings and ad&ances. I'm sorry.

A Oh, okay. ' Okay. " Like I say;_it was -- I

started to say;_Your Hono:;_it was.ﬁery.difficult for us

to find out what units were paid for and what units

were not;,becauée.--

THE,COURT: No, that isn't the question. The
question is how did the number 40 get to go into that
paragraph?

THE WITNESS: These are the number of units
we calculated were -- had not been paid for at the time:

BY MR. REESE:

Q All right. ©MNow, I note that there is no
reference to the number of Ivy Mount units within that
sta#ement. |

A Correct.

il
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Q Now; how many units at Ivy Mogn;_had been
completed but.unpaid for as of that date?

A As I stated, approximately 19.

o All right. And they had been accepted by whom?

A By Mr. Quatmann and Mr. Kische.

Q. Okay. Now; I note that there is also --

THE COURT: Now, just a minute. The 40 units
were in what project?

THE WITNESS: Heritage.Woods,.Your Honor.
Heritage Woods Morth.

THE COURT: Nineteen, is Ivy Mount?

THE WITNESS: Yes.

BY MR. REESE:

Q I notg; I believe it's on the next page where
it has deals with material. selections. Drawing your
attention to the paragraph having to do with material
selections.

A I'm sorry?

MR. MAYS: VWhat material?

# MR; REESE: I'm sorry. It's page one;
21 _

T paragraph two. Material selections.

Eﬁ THE WITNESS: Oh, ves.

| 3
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BY MR. REESE:
Q Sir; now that refers to a schedule;'does it
not?
A Yes;_it does.
Q All right; Would you turn over to that
schedule.
A Yes. I have it.
Q Now; on that schedule there are refefences to
cove moldings and kitchen lights; is that correct?
A That is.correct:'
MR. WEINER: Your Honor, this is the schedule
B that we ﬁave differences about. There are two schedule
Bs that have been submitted: |
MR..REESE: Sure.
THE COURT: Well, schedule B, I don't think is
even in front --
MR.  REESE: I don't think really that Mr; Weiner
will have any difficulty with my questions along this line.
THE COURT: Well, continue with your question.
MR. REESE: Thank you. '
BY MR. REESE:
o Now; with reference to the cove molding -- wel;;

let's just take them both; the cove molding and the kitchen

3
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|
'I lights. Why was that made a subject of a modification
: L *

the original contract?
A Because the original lights and so forth were
I{ not available;vso we had to get other lights. They asked
us to bring in different lights and they insisted we put
them up so that they could take a look at them to see
| whether they liked them or not. ' We did this. We would
bring certain lights in, we would put them up. Some of
them -- some of the people, Mr. Kische; would like it, but
Mr. Adashek. would not --
MR. WEINER: Your Honor --
THE COURT: He's given you an answer, because
the originals weren't available.
All right. Next question.
BY MR. REESE:
Q All right. MNow, on the cove molding; why was
that on this material selection situation?
A Because they told us to put in white cove
molding and then later changed to beige cove molding.
0 | All right; sir. Had you had, prior to June 18,
1980} any statement from ADC reflecting an agreement on

kitchen lights and agreement on cove molding?

4

-
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1 A. No. -
2 Q Now; I also note a reference in the agreement :
3 to back charges for Heritage Woods. I believe that's _ ?
-
4 e

on page two of the agreement, paragraph_fou:; if you will

o turn to that.

6 A Foux; okay.
7 Q All right; sir. Now, prior to -- now; that
8 particular paragraph says that they are to pro&ide fou
9 the figures of back charges based on invoices or other
o 10 reasonable evidence of payment. That's what this language e
\ 11 1 is, isn't it?: .
12 ' A Correct;"
13 Q All fight; Prior to January of this year, ;
14 January of 1981;,had ADC given you any such invoices or ?
i
15 other evidence of payment? . ;
16 A None whatsoever.
- 0 All right; sir., MNow, let's go; if we can;
18 back to that paragraph on prior billings. Have you got ‘
19 that? The reconciliation of prior billings?
20 A (Pause.)
21 0 I believe it's on page two in the middle of the
22 agreement. Page two; paragraph five.
23

A, Okay.

S
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December of 1980,

THE COURT: Yeah., Yeah,

MR, MAYS: And there's been no amendment, and

we are not on notice =

THE COURT: Yeah., I sustain the objection.,

. The objection is sustained,

MR, REESE: Note our exception, Your Honor.

THE COURTs Yes,

(Discussion off the record)

THE COURT: All right.

BY MR, REESE:

We resume,

Q Mr, McCarty, directing your attention once

|| Agreement refers to a Schedule C.

| again to the Modification Agreement,

Now, - that Modification

Now, sir, were you the one who prepared

Schedule C?
A Yes, I was.

Q All right, sir.

Now, do you have the Modification Agreement

| before you right now?

A No. The judge has it.

Q Would you be kind enough to find that Schedule C

in here and point it out to the Court.
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A This is Schedule C, Your Honor.

Q Now, is that your haﬁdﬁfiting, six?

A Yes, it is,

Q Was that reduced to typewriting, then <= it was

just in your handwriting?
A Yes, sir.
Q Okay, sir,

Now, sir, you were asked under Schedule C to
prepare a list of all creditors over $§1,000 that existed
as ofluay 10, 1980; is that correct?

A That's correct.
Q All right.:‘ | N

Itlhns been all;ged.in.the defendant's Pleadings
that yﬁu did not list Sears with reference to being owed
more than $1,000,

All right., Was Sears owed as of May 10,v1980.
more than $1,000?

A Yes, they were,
Q All right,

And they did not appegr on that list; is that
correct?

A Not on this list, no.

Q  All right, sir,
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A

Now, when you received monies fm Real Title,

. what did you do with reference to the Sears debt?

I immediately got a cashier's check of which

I have a copy with me.

Have you brought the check?

I made a copy of the cashier's check,

And how much was that check for? -

THE COURT: Are you Asgying you péi.d?.

THE WITNESS: Yes, Your Homr; uh-lﬁh.

THE COURT: Okay.

BY MR, REBSE3

All right, s-ir. .

Now, sir, it Ihaa been alleged that you.owed, on

May 10, 1980, a sum in excess of $1,000 to a Carroll

Macabee,

Now, you've indicated he was your painting

contractor; is that correct?

A
Q

Macabee?
A

Q

That's correct.

All right,

" When did you receive a bill from Carroll

On the 23rd of May.
All right, sir.

Now, it has also been alleged that you owed in

.....
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excess of $1,000 to a Saint Claire Appliances.

A

Q

Correct.

THE. COURT: To whom?

MR. REESE; Saint ciaire Appliances, :

BY MR, REESEs

Now, as of May 10, 1980, were there any checks

outstanding to Saint Claire Appliances? -

A

Yes, There was a $9800 check outstanding to

Saint Cl.aire.

Q

A1l right.

And would that have wiped the account out as

far as Saint Claire was pqpcerhed_?

A
- Q

‘over.

Q

Yes, it would have.

And if you had been paid by ADC ==

MR, WEINER: I object, Your Homnor,

THE COURT:s 6kay. Let me hear the question.
Don't answer until I rule, sir.

MR, RBES#: I was about to say if --

THE COURTs Start over, Start the question

BY MR, REESE:
And if you had been paid by ADC, would that

check have been good?
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MR. REESE: That was my question, Your Homor,
THE COURT: I lost the first part of the

question. A

MR. REESE: That was all the question.

The first part of the question was, Was there
a check ==

THE COURT: If he had been paid by ADC, would --

MR. REESE: Yes. 'Would the check to -- He said
that they had a check outstanding for $9,000 to Saint
Claire Appliances. And the next question ia; If they had
been paid, "they”" meaning JohnMark had been paid by ADC
the monies ewed'll:hem. would that cl;eck t;gve beet; g&od;

THE COURT: Oh. He had a bad check outstanding;
is that what pu're saying?

MR, REESE: Yes. "

THE COURTs I didn't catch that,

MR, REESE: Yes.

19

THE COURT: And therefore if the plaintiff --
MR, REESE: Whether or not there was a check
outstanding to Sai;at Claire Appliances, he's already said
' there was,

THE COURT: Well, "outstanding" just means --

‘ MR, WEINER: And cleared.

all _ 80
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THE COURTs =-- you delivered iﬁ to somebody
and they haven't cashed it yet. But it doesn't suggest
that it is a bad check.

MR, REESE: I understand that.

THE COURT: Sa what you're trying te develep
is he gave them a bad check, he did list them, but if he
had been paid, he wouldn't have had to list them because.
then he would have made the check good, Is that it?

| MR, REESE: You've got it. |

HB. MAYSL_ No. They weren't listed. : They were
not listed, Yeur Honmor, |

THE COURT: I ﬁﬁdefa;:_and that. That isn't:. |
what he's developing, |

MR. WEINER: Well, we object to what he's
developing, * .

THE COURT: Well, he can develop apples == you
can complain of oranges and he can develop apples if he
wants to. That's all right,

H& WEINER: But, Your Honor .=~

THE COURT: It's his case.

Next question,

MR, WEINER: Are you allowing the «=

THE COURT: The answer's in,

&1
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MR, WEINER: But the check bounced,
THE COURT: The man said if somebody paid me
some money, then I would have been able to pay Saint Claire-

Appliances; but Saint Claire Appliances was not paid. He

‘agrees with you, implicitly, and you're complaining,

Next question. Come on: We've got to- get this
case over in two days, |
BY MR, REESE:
Q All right, ‘
Now. it has also been alieged. sir, that you

| owed == was it D. C. Supply?

A District Supply. A
Q District Supply, ovei $1,000 on May 10, 1980,
A Yes, sir. .
Q All right,
De your invoices reveal that on that daté, you
did in fact owe over $1,000

A No. My invéices reflect that as of that date,

1| we owed him $890,29.

Q All ﬁghto

Now, sir, did you later ascertain, after May 10,

| 1980, that there were one, perhaps two, creditors that you
3 [l did in fact owe more than $1000 to?
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A Yes.
Q _All right, S
And which creditors would those have been?
A I believe it was General Electric and Laurel
Building Supply. o
Q And those are the only two?
A . That I cen == |
THE COURT: What is the significance of this
over a thousand dollars? | | |
MR. REESE: .I really don't know, Your Honor.
MR, MAYS: It's in the Modification Agreement.
MR. WEINER: Your anor; the~ubdification
Agreement states that the contractor, JohnMark, i# to list
in a Schedule C any and‘all suppliers or subcontractors
owed in excess of $1,000.
THE COURT: All right. The contract sets the
standard, All right.
MR, REESE: Why that was significant, I den't
know; but that was the standard, yes.
BY MR, REESE:
Q All right,
Now, let's turn, if we can, then, sir, to the

delivery schedule. Do you have the Modification Agreement

83
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before you?
A No, I don't.
THE COURT: I have it. Do you want to look at
ic? -
| MR, BEESE: Your Honor, I can éimply Just give
him a copy and Your Honor ean use the o:igin_al up there
to g§ over with, . |
THE COURT: All right.
I find generally trying cases, it's easier to

comprehend. evidence if you don't defend against am attack

| unt:il the other party has actually made it.

MR, BEESE: I tmdersﬁaﬁd. : o

THE COURT: It's_.al matter Gffmyiability to absorb
the evidence, _ Or inability, someﬁimes.

MR, WEINER: Thank you, Your Homor.

MR, REESE: I understand,

BY MR. REESEs

Q Okay, Now, let's turn, if we can, to the

Il delivery schedule,

(Pause)
Have you turned to that?
A The delivery schedule?
THE COURT: Page 3. Item 7.
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on Page 3.

A
Q

contract recitias that you were to deliver two fire job units
at Heritage Woods and also 19 umits at Ivy Mount that were
to be redone,Apaxtially.

A

Q
A
Q

>

of ADC?

> o P Lo

BY MR, REESE:
The delivery schedulé._'That would be Item 7

Okay.
All right, sir,
Now, the delivery schedule rgcites that == the

Correct.
When did you turn over to ADC the fire job units]
1 be;ieve it was the_26th_uf June, .
Of June. All right,

19802

1980,

All right,

And were those units walked by representatives

Yes, they were,

And who would that representativé have been?

I believe it was Carol Cunningham at the time,
And was ADC invoiced for the total bill on that?

Yes, they were.

&
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Q And to this date, does ADC still owe $1331, and
some odd cents? By stipulation, really, they do. |
A (Affirmative gesture)
Q All right,
Let's turn to the 19 units, then, at Ivy Mount
tbat were to be somewhat redone. |
A Correct,
Q When were those units turned over to ADC?
A I believe the 26th of June, also. |
Q All right, o
And to which representative of ADC were they
turned over?
A Mara Ernestsens walked 'them.
Q A]:1 right, sir,
A Mr, Kische == or, no, I'm sorry. Those were
walked by Walter Quatmann and =--
Q No. 1I'm dealing with on the 26th of June now,

not -- the previous walks that were done, you have indicated

| him,

Okay.
On June 26, 1980 ==
Uh"hu-ho

Fo R O A

All right.
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about those
A
Q

Yes.

A

think we're

THE COURT: Who accepted them?

BY MR. REESE: o

Who accepted the units?

Mara Ernestsouns,

All right,

And did you have a conversation with Tom Dillon
units?

Those on the 26th of June?

. Yes,

Did I have a conversation with him at the time?

All right, sir.. |
And did it concern those particular 19 units?
These 19 units that we're talking about, I

talking about the call-backs on them, are we

not? Is that what you're referring to, Mr. Reese?

THE COURT: How much money do you claim you're

owed in commection with these 19 units?

Your Honor.

THE WITNESS: I claim 87,700 and some dollars,

THE COURT: And why? Isn't that really what

we're coming to?

MR, REESE: Well, perhaps, Your Honor. 1 think

87
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you may be jumping ahead just slightly.
THE COURT: All right. Go ahead, then.
BY MR, REESE:
Q These 19 units at Ivy Mount that were to be
redone, were they a subject of the bfodification Agreement?
A Yes, they were,
Q And the monies paid under the Modification
Agreement were pgid~in part for those 19 units?
A Correct. |
Q All right,

Now, you then turned these units over again to

|| ADG on June 26, 19802

A Correct,
Q Aqd were they accepted?
Mr, Dillon said yeah, they're fine., They're
okay.
Q Okay. All right, sir.
THE COURT: Who is Mr, Hillon?
THE WITNESS: Mr. Dillon i3 ==
THE COURT: Oh, Dillon.
THE WITNESS: Dillon, uh-huh,
THE COURT: Accepted the units on when?
THE WITNESS: The 26th of June,
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THE COURT: That's three days before Etnnatsons;;

o

walked them; is that correct?

THE WITNESS: Well, I'm a little confused right
here, because the 19 units were call-backs and they were
accepted before.

THE COURT: You mean by call-back, ﬁhere vas a
complaint? The work wasn't properly done?

THE WITNESS: Yes, Your Honor.

THE COURT: All right.

MR, REESE: The units had, in fact, been accepted
before, .

THE COURT: Let's go_back to my'queétion.' You
say Mr, Dillon accepted them on the 26th; but it ﬁas the
29th when they were ?éhlked" by Mara Ernesteons?

THE WITNESS: I believe on the 26th in both
cases, was it not?

MR, REESE: You're the witness, sir.

THE WITNESS: To the best of my recollection,
Your Honex, .-

THE COURT: All right.

BY MR, REESE:

Q  All right,

Now, turning your attention, if we can, to

89
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Unit 4355 -- that's the building number; 4355 is a building
number, is it not?

A Yes.

Q - But Unit Neo, 33, was thgt also presented on
June 267 | |

A Yes, it was,

Q All right,

Was it accepted by a representative of ADC on

that date? |

A It was accepted by one representative, It wasn't

accepted by another,
Q Okay, |
And who didn't accept it?
A Mr, Dillon. |
Q And did he indicate to you why?
A Yes; because it didn't have cov'e molding;?and
kitchen lights,
Q All right, sir,
THE COURT: You said he accepted or rejected?
THE WITNESS: Rejected, Your Honor.
THE COURT: Rejected., Okay. For coveiand light,
All right, .
What kind of a light are you talking about, and

R T~ v ;
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where?

THE WITNESS: We're talking about the kitchen
light, Your Homor, which is in the kitchen by the stove
and sink,

THE COURT: A ceiling light?

THE WITNESS: Yes, Your Homor. Florescent
fixture,

BY MR. REESE:

Q All right, sir. ,

Now, the cove molding that you're talking about
and the kitchen light that you're talking sbout =-

\ THE COURT: - Let me ask thiss‘ Agaﬁ;, I don't
want you to defend elevén‘ m;its before they have méde their
complaint,

MR, REESE: I understand,

THE COURT: All right.. Because it sounds like
that's exactly what you started into.

All right,

BY MR. REESE:

Q - All xight,

The cove molding and the kitchen light, was

that the subject ef the Modification Agreément. also? .

A That was the subject -- a subject of the |

.
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| Modification Agreement, yes..

Q And had you ordered the kitchen lights?
A We ordered them after they were approved on -
the Modification Agreement.
Q Sure,
All right, sir, Now let's come forward, if we
can, to July 3, 1980, |
A Yes, sirx, :
Q Now, under the mdification Agreement, you were
to present seven units on that date?
A Correct.
Q All right, sir.
Did you in fact present any units on that day2 .
A Nq. |
Q All right,
And would you give us the reason why.

A Well, the reason was that early in the morning

| there were a:lot of people from ADC around  the project.

Mara Ernestsems, Mr. Dick Adashek, ‘and Mr. Dillon were all
up inspecting the project, wanting to know how the project -
was coming., ‘Someone «- One of them or all of them decided
that we were not going to have them finished by noon, which

was the time you formally present them according to the
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Modification Agreement.

Therefore, Mr. Dillo;z c;é.lled me and said, "’I
don't think yeu're going to have them ready." .

I said, "Listen, they’re.almst feady and I

‘would 1ike you to cot;;e up and inspect them and walk them

with me and I'1l show you that they're almost re‘ady,"jand
he agreed. | |

He came up, We walked them, and he looked
around and he said, "Well, they're almost complete., It
will only take you a couple hours to do the punchout items
that are left to be done."

*  And 1 said, ""é}:aﬁ’ﬁ correct.™
He said, "Well, I will go and call Mr. Daly

and tell him as-much."

He came béck'out of the office from presumably -

talking to Mr, Daly ==
MR, WEINER: Object to that, Your Honor,
MR, REESE: I would ask that that be struck,
Your Honor,
THE COURT: All right.
BY MR, REESE
Q Did he leave your office and then come back to

your office?
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A Yeah., I actually went down to his office with -
him. T went down to his office with him and he went into
the other office, |

He came back out and said that because the units |-

were not 100 percent complete except for the ceve molding - |

and the lights, that Mr. Daly wanted us off the job.:
Q All right,
And did you then, on that winstruction, leave

' the job?

A - On that mstfuction, ve left the job.
We actually didn't leave; we were still there, |
but we had discentinued work, |
Q Sure, _
qu let's deal, if we can, with a definition
here. You said a punchlist. Would you tell His Honor what
a punchlist is, |
A A punchlist is a list of small touchup items
like a little touchup paint here, a little touchup paint
there, small items that can be corrected almost as you walk
the unit, A little dirt on the window that you have to
wash the window; a little dirt on the bathtubyou clean
off. Just little items that can be corrected very easily.

Q Sure, All right.

9
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‘Now, did you then ask of Mr., Dillen vhether or -
not you all were going to be pai;l f;)r the fire job?

A Yes, I did. |

Q And what was his reply?

A WVell, first of all, I said, "Well, that's fine;
we're off the job." I said, "Fine. Are we going to get
paid?®:
| . :  And he said,. "No way."

I asked him about the fire job; they accepted
that, "And he said no, we were not «-

Q.- | All_righ;. _gj.r.

A e going ta fgei -~ and I cannot use thé words.

Q- I mderstaﬁﬁ; | '-

Now, sir, did thgre come a time thereafter when |
you obtained certain documents from Brothers and Justice
and B;ranch_Electrical Supply Company?

A Yes, I did., At thai: ti.mé, I felt it imperative
that I get the affidavit stating that we had ordered these
supplies and that they were not yet available to us.

Q 'Now, Mr, MeCartf,' I show you these documents
purporting to be statements by Marjorie Brothers and a
Robert Winstead and ask you if you obtained those statements.

A Yes, I did.
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Q All right, - sir,

MR, REESE: If Your Honor please, 1 wonld. -
move this into evidence.

THE COURT: Plaintiff's 6,

‘MR, REESE: Thank you.

THE COURT: Three pages attached.

MR, REESE: Actually, the first page can be
ripped off. . It is simply for the identity of the exhibit .
number,

THE COURT: All right., Two pages, then, dated.

|| July 7, 1980, addressed To Whom it May Concern from Brothers

|| and Justice, :‘Inc,

All . right.

(Document referred to was
marked Plaintiff's Exhibit
No. 6 for Identification
and received in evidence)
BY MR, REESE:
Q  All right, air.
Now, sir, did there come a t::!me when you
returned to l:he job at Ivy Mount?
A Y@So
Q ALl right.

And about when was that?

o 5 EETIEETTT
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That was approximately t:he 8th of June.
All right, sir.
Now, on July 9 =-

‘8th of July., I'm sorry. 8th of July.

All right.

On July 9, 1980, did you present units to Mara - |-

Emestsons for her inspection and approval?.

A

sir,’

Q

We presented units and Mara walked t:hem, yes,

All right, -
~ And would that ‘be the 11 units which are the

subject matter of this particular suit?

A
Q

Eleven units, correct.

All right, sir.

Were you present when Mara walked the units?
Yes, |

Give us what transpired during that walk.
THE COURT: Now, what units are these?

MR, REESE: Most certainly. |

THE COURT:  This is not the 19? This is another

group that you're talking about now?

THE WITNESS: That 1is correct, Your Homor, It

is the following eleven.
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THE COURT:s Eleven out of ‘the 40; is that it?

THE WITNESS: Making 30 in all, Your Homor =- - |

BY MR. REESE:
Q Would it be these on the board, 21, 22, 23, - -
24, 25, 26, 27, 28, 32, 33, and 382 |
A Correct.

Q All I‘.’ight, sir, .

Now, when she walked those units with you, what | -

transpired? |

A She wa.s'v.ery picky with the units and was
actually looking for very small items to put on her walk
‘sheet. Even thougi\ we had 'our crew with us correcting

‘things as we went, she would still write them down on the

I sheet.

Q All right, sir.,
And did she give you a punchlist?
A Yes, she gave me -~ that, in effect, was a
punchlist. Uh-huh,
Q Surely.
And what occurred after that particular;' walk?

A After that walk -- Let me get it straight here
and I'1l -- .
Q Now, she's given you a punchlist of things that
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she's fom:;d to be incorrect in the units?
A Right, Right, o |
Q What did you all do then?
A After that, we went through and corrected the
items.
Q Okay,
Now, with reference to the cove molding, were

you able to install that?

A We picked up the cove molding -- it was either-

dn the 10th or the llth -- and we immediately installed it
the same day.,
| ."Q All right, «sirf "
And did you then re-i:resent those units on
July 10 to Ms. Ernestsons for her approval?
A Yes, we did.
Q And, once again dealing with 21 through 28,
plus 32, 33, 'and 38, what did she indicate to you?
A She okayed them, She said they were fine.
Q All right,
And did you ask her to sign off on them?
A I asked her to sign off on them and she said
she couldn't; that she had to take them to Mr. Dillon,
Mr. Dillon was the only one who could sign off on them.
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Q All right, sir. ‘

And did you hear from Mr. Dillon on that day,
then?

A Ne, not at all,

Q Now, I note under the Modification Agreement - -
that units were to be presented and then they had until
the close of work on the Friday to advise you as to
whether or not those units were to be accepted; is that-
correct?

A Correct. _

Q And if they did not advise you, they were
deemed to be accepted?. |

A Under the Modi.‘fi.c.ation& Agreement, they were
accepted and c.ould be paid for the following 4Friday.

Q All right, sir,

And you didn't hear enything from them, then ==
I did not,

== that Friday?

I did not.

o > O »

All right,
And what did you assume at that point, then?
A I assumed that they were fine; that they wouid

be signed off; they would be sending us a copy back; and

CIIe
=Ly
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that everything was fine; we would be paid the following

-

Friday.
Q All right, sir,

Now, did you in fact =- you and your crew: ==
come back on the job then the next Monday and start work
again? | |

A We were back on the job,

Q And did there come a time, oh, about the
middle of that week, when you received a letter from
Mr. Dillon?

A About in the middle of the week, we recei)ved-- -
a letter backdated to the lith. that all of‘ these units
were rejected. | - |

Q All right. -

| Now I show you this letter dated July 11, 1980,
but received by you, as you indicated, in the middle of the
next week, and ask you if that is the letter that you
received signed by Mr. Dillon.

A Yes, it is,

MR, WEINER: (Pause) No objection.

MR, REESE: If Your Honor please, move that
into evidence,

THE COURT: All right. Plaintiff's 7; letter,
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July 11, 1980, Dillon to McCarty.
Let's pause while I read it.

(Pause)
All right.
' (Document referred to was
marked Plaintiff's Exhibit
No. 7 for Identification
and received in ev;dencc) -
BY MR, REESE;

Q Now, Mr. McCarty, I note in that letter i says: - -
that you and Mara agreed that the units were not ready.
Is that true?

A ﬁo, that is not true,

Q Now, sir,} did you then receive a lle‘tt:er there=
after from Mr. i)il.lon authorizing a certain type of cove
molding?

A Yes,

Q I show you thig letter dated July 16, 1980,
and ask you if you received that letter,

A Yes, I did.

MR, REESE: All right, sir.

If Your Honor please, move that into evidence.

THE COURT: Plaintiff's 8; letter, Dillon to
JohnMark Constructiom, July 16, 1980,
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certain of the umits?

A Yes, I did,
And did you yourself walk some of the units?
Some of them, yes, sir, '

ol O

All right, sir,
And based upon your own observations and based
upon what Mr, -Purdy came back and told you, did you cempile
a 1ist of the partially completed units and what had been
done in those units as well as under the countract, the pro-
rating of the amount that you would be due?
A Yes, I did. |
Q All right,

Now, 1if I can -

B¥ Mﬁ. REESE: First, if Ybur‘Honér please, for
identification purposes, I would like to have this list

marked, if Ybu: Honor please, for identification purposes

only.
(Document referred to was
marked Plaintiff's Exhibit
No. 10 for Identifigation)
THE COURT: Now, what do you say this is; 10
for I.D.

THE WITNESS: Oh, those are the partially

completed units., They were not --
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THE COURT: You drew the 1list?

THE WITNESS: Yes. Yes, I do, Your Honor.
THE COURT: You did? |

THE WITNESS: I did the list; my hendwriting.
THE COURT: All right, Then it's plaintiff's

list of umits partially done, claim made; and it's No. 231,

. Q -

MR, REESE: All right. -
BY MR. REESE: .

Now I shaw you these lists of partially completeg

units wherein there had been a list of what work allegedly

had been completed along with the dollar amoumt.

A

Lo > O

o > O »

contract?

A

contract,

Yes.

Do you recognize thaée 11sts?

Yes, I do. |

All right,

Who compiled these lists? .

I did. |

And who put the dollar figures?

Idid, |

And was that based upon a pro-rating of the :

That was based upon the pro-rating of the

104
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THE COURT: What is the difference betweep that
1ist and this one, No. 107 |

THE WITNESS: This is an itemized list, Your
Honor, of everything that was done in those units and their
dollar value,

THE COURT: In the same ones as 102

THE WITNESS: ‘' Of the same units, yés. only it's
an expansion of that., That's exactly what was done, what -
we say vwas done, and the dollar value of what we say was
done, |

MR, REESE: All right, sir, - -

If Your Honor pleqse,'if we could take these

‘as a whole, it might be a little easier, I think. If you

could mark that for identification purposés at this time,

THE COURT: Where did these come from? Are

these the ones that he just finished talking about?

MR. REESE: That is correct. |

THE COURT: All right. Then it's 11 for I.D.

MR, REESE: Yes, sir,
(Documents referred to were
marked Plaintiff's Exhibit
No. 11 for Identification)

BY MR. REESE:

Q Now, sir, if I could draw your attention to
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these for the time being, I note, sir, that we have in
several instances for the follow.ing_ units: Bel == Well,
first, your B-l and A-l units, where were they located?

A They were on the level just below the floof,
the level as you walked in on the ground level from the
front, |

Q All right, sir, .

And what building did these go to? °

A These were Building 4355, |

Q All right, |
| Now, all these other units we've been talking
|| about over here are also 43552
A Yes, ..

Q Is that correct?

So these were the basement level units; is that
16 |l correct?

17 ‘ A Yes, Yes,

18 ‘ Q All right, sir.

19 Now, I also note in here, in addition to the

il B=1 through & and A=5 through 10, that we have a unit 31,
A Yes,

Q Now, was that also in building 43552

A Yes, it was,
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Q All right.

And I then note that we have a different ‘
building or different buildings at 4345 and k36b for work -
that had been done in these particular buildings; is that
correct?

A That is correct.
Q All right, , :

I also note that you had put a dollar amount
for each and every ome of these services performed in those
units, also,

That is correct.
Is that coxrect?
Uh-huh, |
All right, sir.

o o »

Now, the total of the partialiwork indicated on
these sheets is how much, sir?
May I refer? . :,,
Have you totaled it?
Huh?
Have you totaled it?
Yes, I have, I have a summary sheet,

All right, What is that total, then, sir?

AN = I - B Y -

The total is $26,022,99.
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Q All right, sir,
And that's repres'ent.ed ’by these units?
A ' Partially completed, yes.
Q- AlL right. |
Now, the umnits that you have noted in there,
other than Aland B units, the building units; all right,
sir, the work that you have reflected on those particular
units, was that work done of your own knowledge?
A - :Yes, sir., .
Q . .All right, sir,
'It's only in the A and B umits that you received|.
some reports'back from Mr.: Purﬁy; is that: correct?
A -Yes, correct. | |
MR. REESE: All right, sir,
.Ybur' Honor, please, for the purposes at this
|| time of the building units, ;and I believe they've already
admitted in their Interrogatories as to those umits, as
to the building units themselves, we would ask that the
|| document be admitted,  that portion of the document be
| admitted into evidence.
With reference to the A and B units which are
the basement units of 4355, we will not move the admission

|| at this time but we will wait until Mr, Purdy testifies.
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THE COURT: I'm confused. This man did the

work, he walked the job. Cen't he tell me what he did all

at once and just say, "I did it and I claim so-much,

whether they agree with me or not"?

MR, REESE: All right, sir.
THE COURT: I have the impression you only

want to introduce those things that your opponents agree to,

done?

MR, REESE: No, Your Homor, .

THE COURT: At this stage,

Everything on these sheets totals to the 26,0002
THE WITNESS: Yes, Youx Homor,

- THE COURT:. And you claixn that amount of money?

THE WITNESS: Yes, Your Honorx,

THE COURT: And you say the work was properly

THE WITNESS: Yes, Your Honor.

THE COURT: Then why not wait for your opponent

now to tear it down?

MR, REESE: Well, then, I will move it into

evidence, if Your Honor please,

THE COURT: All right, That's his detail of his

testimony, really. Rather than have him say every little

thing, and gives every little dollar figure, it's just a

109 .
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form of testimony. So I will do that,

MR, REESE: All right.

MR, MAYS: Your Honor, please note our objection
to the units which Mr, Purdy walked and not Mr. McCarty
and the information that was reported to Mr, McCarty fz;om
another, . |

THE COURT: But Purdy worked for the other side
so it wouldn't make any difference, - |

MR, MAYS: No, he works for JohnMark, ‘

THE COURTs He says he did the work and'he
looked it over and he -- Well, I was given this, that Purdy
was superﬁsor of I.M, after the Mo;dification.‘ That's for |
ADC.. L : _

THE WITNESS: No.

“THE COURT: Well then you've thrown me.

MR, REESE: He works for us, if Your Honor
please, Mr. Purdy works for us.

THE COURT: Well then we bette; change {it.-

He's a supervisor for ==

MR, REESE: JohnMark,

THE WIINESS: JohnMark.

THE COURT: =~ JM. That didn't come out,

Are you saying you did not know the truth t.:u‘.~
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part of this exhibit? Ls that what you're really saying?
THE WITNESS: Well, I'm saying that I asked my

supervisor to walk and repdrt to me what was done.

THE COURT: Did he do that in the course of
business? L. | ‘

. THE WITNESS: He did this in -- this is in the
course == |

THE COURT: Are t';hese fi.gures his figures or
yours, as to. the person who put them on the piece of paper:?
'.I.‘HE WITNESS: I did, sir,
THE COURT: © You put them all down?
. THE WITNESS: Yes.

_ THE COURT: Where did you get the papers that
he reported to? | - | |
- THE WITNESS: Well, we have a walk list.

THE COURT: From his walk list, then?
| THE WITNESS: Yes, - N
'THE COURT: All right.
Don t t:hey come in under ‘the : shcp book rule?
MR, REESE: If Your Honor please ca

_ THE COURT: The bess says, "Employee, work it

up fof mé." and then the. boss says, "Here s r.he grand total;

some I note myself, the other I note from employees who are

=TT T
* L e, .
Coa e
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under my direction and control who make the records in the
ordinary course of business.”
MR, WEINER: Correct ==
MR, REESE: It may go to the weight of the
situation, really, more than anything else.
MR, WEINER: - But, Your Honor, he is .unable_ to
provide the sheets that Mr. Purdy supposedly gave him,
MR, REESE; No, that's 1ncorréct, if Your Homor
please, Mr, Purdy == - | |
“ THE COURT: Well, that comes in cress. I
receive it in toto.
MR, REESE: Thank ypu, Your Homor.,
MR. WEINER: Please note our objection, Your
Honor, |
THE COURT: Okay.
(Document previously identifieg
as Plaintiff's Exhibit No, 11
was received in evidence)

BY MR, REESE:
Q All right, sir, Following this particular

|| 11st, did you then also == did you and Mr. Sauer then make

an inventory of your storeroom?
A Yes, we did.
Q Now, explain to His Honor what was in that
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storeroom, in general terms, We'll get to specifics in a
moment, - | .

. A Ch, there were lights, dining room lights,
hall lights, chandeliers, kitchen lights; locks, all
different kinds of locks. There was lumber for building
headers. There was metal. There was a crosscut saw,

- Q And to whom did all of this material belong? -

A It all belonged to JohnMark Construction, |

Q . And vhere was the storeroom located?

A . In buildi.ng 4355 in two == three different
apartment units which were set aside for our use as storage
rooms and offices, . |

Q And. did these storerooms have .locks on them?

A Yes; they had double locks., |

Q A]Zl right,

And who had the keys to these locks? .

A We had the keys, |

Q All right, sir,

Now, en July 26, two days aftef that letter,
did you and Mr. Sauer go into your storeroom and mgke an
inventory?

A Yes, we did.

Q All right.
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| items?

I show you this document which purports to
be an inventory and aék you if y;m »can identify that
document.

A Yes, I can,
Q Is it in your writing, in your hand?
A Yes, it is, |
Q All right,

And the figures that appear on here, appear
as-an item, & quantity, a unit price, and a total price.
Did you put all those figures down?

A+ Yes, I did, - |
| Q All right,
From ﬁat did you obtain the quantity of the

A Quantity, Mr. Sauer would count them; I would
write the number down, and that's how we obtained the
quantity.

Q You all were working hand in glave at that

| point?

A - Yes. He would count them and I was writing

them down.

Q All right.

With reference to the unit price --
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A Yes.

Q == how did you obtain that?

A I went back as far as poss:l.ble to the suppliers
and found out how much the suppliers charged us for that
particular item. . e

Q All right,. And then you multiplied it to get
the =-

A Maltiplied it by the number of quantity and ..
came out with the total price.

Q And‘ is this vhat you found in your storerooms
on the 26th day of July?

A Yes, it was,

(Pause)

MR. WEINER: Your Honor, I note for the record
that this penciled four-page document is undated, unsigned
by either Mr, McCarty or Mr. Sauer, the individuals who
allegedly had taken thé in#entory, and we object to.its
admission into evidence, |

MR, RE_ESE: Your Honor, he has stated §or the
record who did it, |

THE COURT: .Overmxled. It i# received as
Plaintiff's 12 in evidence, |

MR, REESE: Thank you, Your Honor.
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'! sir?

THE COURT: Are these totals just by the page,

THE WIINESS: Yes, Your Honor, I believe they:

are, -
THE COURT: No; it's the recapitulation of the
total of the four pages. |
THE WITNESS: There should be the total of
$16,000, It should be the total of all of them, if that
appears on thare, |
THE COURT: Is this figure before you record
tax?
THE WITNESS: Yes, that is the total of all
figures.
THE COURT: It is the total of these subtotals?
THE WITNESS: Yes, Your Honoxrx, l
THE COURT: All right.
Soryou're saying you claim, then, $16,021,.30
for supplies; is that it?
THE WITNESS: Yes, Your Homor. -
(Document referred to was
marked Plaintiff's Exhibit

No. 12 for Identification
and received in evidence)

L
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BY MR. REESE:.
Q All right,

Now, sir, you have indicated the partial units;
you have indicated the supplies. that have been cla.tned.
Let's turn our attention if we can to these ll units at
the bottom, .

Now, these are all in 4355 building number; is
that correct?

A That's correct.
Q All right, - ‘. Sy

Let's start out with No, 21, Now, did you
issue an inveice to ADC with reference to that unit? |

A Yes, we did., . ‘ |
Q I‘show you this invoice dated July 10, 1980,
and ask you if you can identify that document,
. A Yes, I can,
Q All right,

Is that the invoice that was issued =-

THE COURT: Arxe you going to have to go through
this eleven times? |

MR, REESE: That's up to them, if Your Honor
please,

THE COURT: Well, why don't you hand him the
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pack of sheets and say, "Do all these,” and then if they
want the details, they certainly' can cfoss on it; but this
is no more than a ¢ase in chief. It's like a suit on a
debt, I loaned the debtor $10,000 and then the debtor says,
But I paid back this and I paid back that, -

.Can you step up, and you're going to match what

he says with these pages, aren't you?.

THE COURT: It's the same building.
MR, MAYS: == to aid the Court when our
witnesses testify that these things weren't done.

THE CQURT: But it's for this building.

12

sl MR, MAYS; Yes. |

14 | H 5 : THE COURT: And you're ﬁoc going to give me all
15 | ‘i 27 or 30 or whatever there are pages here; you're only
16 ‘ going to use t:he same eleven, 21, 22, and 30 on that he
17 )  uses,

18 f - MR, MAYS: Yes.

19 THE COURT: Well, let's pull them out because
920 H you're only going.to == in other words, I've got a lot of
21 || surplus. in here; right?

22 :' MR, MAYS: Well, Your Homor, these sheets I
23 || prepared to aid the Court to understand the d:fendants'’

MR, MAYS: No, Your Homor. Thisis just, really -}

LI
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Q All right, sir, What do those invoices
represent? o
A . Those invoices represent the price -- the price
of the standard contract plus the add-ons plus extras for
a total price per unit for these units,
Q All right, sir,
Now, I have attached.to the invoice the list.
of extras for each one of the units; is that correct?
A . That's correct. |
Q All right,. :.
Who authorized those extras? -
A Me, Dlem. - - - ..
Q | All right, sir,
Now, the total then ==
A Excuse me,
Q Yes, sir?:
A June Dumn did some of them. I'm sorry; I should
have looked,
Q All right, Who is Ms, Dunn?
A Ms, Dunn was a -« well, again, you'd call
titles; they called her project manager for Ivy Mount when
we first started Ivy Moumt, sir,

Q All right,

R
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If I could have those again., . . .
A She was in charge of the Ivy Mount. These
others back here (indicating) are signed by Mr. Dillon,
Q  If I could have those exhibits and show them

~ to other counsel e«

These are the invoices for Units 21,- 22, 23,

24, 25, 26, 27, 28, 32, 33, and 382

A I didn't look through all of them, but if you"
say they are all there,
Q I believe they are,

_ While -he is examining these invoices, have you
computed what the total of these invoices is, & far as the |
‘standard contract and the extras?

A Yes, sir,
Q All right,
Do you have that figure with you?
A I do not.
THE COURT: Step down and get it.
MR, REESE: Yes, why don't you step dom; aﬁd
get it. '
mé COURT: Do youv have it on the table there
somewhere?

THE WITNESS: I think I have it in my notes,
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if I may refer to my notes,

THE COURT: All right,

THE WITNESSs Yes. -

BY MB. REESE:

All right.: What is the total, then, sir?
$29,659.15, - - '

Does that include the extras? -

A That i3 the invoice price which are the standard

and the. extras, ::
' MR, -REESE: véry good, sir, Thank you, ‘
If Your anorkplgase, I would move these into
evidence, N | AVA
THE COURT: This represents what he claims?
MR, REESE: That's correct, |
THE COURT: All right, That's a group of -=-
What are we up to? 13, Plaintiff's 13,
(Documents veferred to were
marked Plaintiff's Exhibit
No. 13 for Identification
and received in evidence)
BY MR. REESE: | |
Q No;, sir,“difeéﬁiﬁg your atﬁention to the

construction agreement --

If I might have the original, if Your Honor

- eyt ey eer Ly

121




97

1 please. '

2 i I think you may be looking at it.

3| (Discussion off the. record)

4; BY MR. REESE: .

5 Q Now, sir, directing your attention to the ..

¢ || original construction agreement which had been placed into
; || evidence, and this is noted as an attachment to the contract
8 | whi.tr;h carries your signature and signature for ADC Fairways.
9 f It says the completed and accepted unit price
10" ||l Of $2562,50 == was that the unit price that you all .

1 Il contracted for? L v e ey

12 ‘I : A . Yes, sir,

3 |l Q All. right, sir, -~ ~ . .

u Ar.ad your computations as you bid this particular
15 ’ job, what did you compute per unir; as the profit?

16 l A . Approximately 15 percent.

1 I Q Fifteen percent of that figure of $2,562.50;

18 ‘ is that correct?

19 A Correct.

20 Q Now, you were able to complete only 30‘uni.ts

21 j at Ivy Mount.

22 i: l\ A Correct. |

23 | Q And there were a total of 171 units?
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A That's right.
Q  All right,
So profit would have been computed on that
particular ratio then? |
A . Yes.
Q Al right.: - - .
THE COURTs Where does this figure come from
in the agreement? What page? Do you know?
v THE WITNESS: It's not in the agreement, Your
Honor., It's when:we bid the job, we figured in the profit,
| THE COURT: You mean the agreement doesn't give
a standard uhit price? . : , |
- MRe REESE:' Yes, it does, Your Honor.
THE WITNESS: ' Yes. I'm sorry. |
MR, REESE;. It's identical to this page
(indicating). .
THE WITNESS: It's an addendum.
THE COURT: Is JohnMark one wozrd or two?
THE WITNESS: One word, Your Honor,
THE COURT: -It's not a person's name, then?
THE WITNESS: Yes. It's John and Mark who
originally formed the company. _
THE COURT: Oh, I see. But they've made it a

123




99

10

11

12

13

14

16

17

18

19

20

21

22

23

single word,
THE WITNESS: Yes, Your Honor.
THE COURT: ' Now, let me look for this figure. .
Well, under Payment Sche;iule, Completed and
Accepted Units, that's 2562, not 68, 50,

Now, Counsel, you have indicated at an earlier .
time that -- well, let me atop and mark this exhibit,

Does the contract carry this 15 percent profit
provision in it somewhaere?.. :: BRI : ‘

MR, REESE:- Oh, no, I don't == mo, it does mot.
It doesn't make any provision for guarantee, Your Honor,

THE - COURTs - That's what your client testified
he anticipated.he would make; isthat it? -

MR, REESE: That's right. Under the contract,
that was his computed profit of 15 percent.

-THE COURT: Not under the contract, but for this
work, you mean,

MR, REESE: I umderstand. That's correct.

THE COURT: Yeah, All right, I think‘that's
where we got off the track before,

BY MR, REESE:

Q All right, sir, y

Now, a couple of days after you took that
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inventory, which has been placed into evidence, did you and
Mr. Sauer return to the job site?

A Yes, we did;

.And did yoﬁ go aver to your storeroom?
Yes, we did, -

What did you find at that time?

> O > O

We found «-

THE COURT: Wait a minute, -

Before you leave all of that, are you going to
have him compute the amount he claims for lost profit?

MR REESE: - Your Honor, I can give you the
figure., Ve have 1t computed here.

‘.. THE COURT: Well, did you compute:-15 percent
of 2562.50 times 1717 - |

THE WITNESS: My counsel did. -

THE COURTs. All right. So you did not?

Well, we'll get to the math later, I'in just
waiting for the shoe to drop, how much do you claim.

MR, REESE: That figure has been supplied =--
that figure has been supplied to opposing counsel and it
comes out to $47,605.47. The math has already been supplied
to them as well as the breakdown as to how that:. figurg was

arrived at,
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MR, MAYS: Your. Hoﬁor, let me state an objection
to this evidence, {f that j.s what it {s, .

As the Court knows, evidence regarding profits
must be clear and convincing, or something close to that,
I don't believe that Mr, McCarty is in a position to know
what his prefit would be per unit unless he can tell us

what bhi.s expenses were, and we «=

THE COURTs Well, that's what you are going to
go into on cross. You are going to say, "How do you know
it was .15 percent?”" Right? | | o

MR, MAYS: Well, we know that as of June 16
when he signed the Modification Agreement, he didn' t‘ kﬁow
‘vhat all his bills were, He's already told us that,

. . I .t.hink that just based on his own admission
so far, the Court can make a ruling that he didn't know
what his profit was going to be. .

THE COURT: Overruled.
MR, REESE: Okay. Thank you, Your Honor.
BY MR, REESE:

Q Now, with reference to the inventory, you said
you went back a couple of days after you took the inventory
and you went back to your storeroom.

A Yes.
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Q What did youfind?

A We found our storero;m.’ all of our storerooms,
opened, all the apartments opened. We found a gentleman, .
Dennis Wolfe, who was an employee by ADC Fairways, using.
our handtruck loaded full of supplies going out the door
with our handtruck and our supplies,

Q All right, sir,

»  And did you talk with him, Mr. Wolfe, the.
employee? |
-A Yes, we did. - -

MR, MAYS: Your Homor, we object to this. This
was after the date of his notice of default and it was
after the date that he took his inventory and I object to
the relevancy of it. -

THE COURT: Well, I assume somebody'’s going to
say after awhile I claim so-many dollars for inventory that
I bought and they took,

MR, REESE: It's all =«

. MR. MAYS: He's already put in his figure for..
inventory. .

HR; REESEs Th&y took it all., You see, the-

problem ié, Your Honor, that =« ‘

THE COURT: Let's see. Did I get an inventory

e mimema ot = gme i s e e s men e
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figure? )

MR, REESE; Yes, It's in evidence. It is a
document, if Your Honor please.

THE COURT: $16.d00, plus, Yeah, I did get
that figure,

What's the purpose of showing :this now if “he
claims everything that was on his list? Why do I have to
hear that someBody took them out? |

MR, REESE: -You would ba quite right in the
theory that I am anticipating. : :

THE COURT: Yeah, Sustained. I don't want

you to anticipate, I cannot follow the value of the .

'evidence.-

MR, BEESE: I understand. I understand.
BY MR, REESE:;
Q ° Did you receive any additional payments from
ADC after June 18, 19807
A I received $14,780 as partial payment for the
fire job. | )
Q Other than that, no additional payments?
A Other than that, nothing, |
Q All right, sir,

And the amount that you have been claiming here
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today, the amount that you have specified to the Court

with reference to the partial unité, with reference to -

the completed units, with reference to the inventory, with

reference to the purchase oxrders which were stipulated in
at the very beginning of this case, and with reference to
the fire job, all are outstanding bills to ADC; is that
correct, sir? ;
A Yes, sir,
Qv All right, sir,
And are you claiming loss of profits by their
breach of the contract?.
A Yes, 1 am.'
Q As indicated.
I don't think I have any further queétions at
this time, Yeur Henor.
MR. WEINER: Your Honor, at this time, couid
we ask the 'Court to give us about five minutes?

THE COURT: Yeah. Recess, five minﬁtes.

MR, WEINER: = Maybe I should have asked for ten.

THE COURT: No. Five is long enough. We've
got to finish the case.
(Discussion off the record)

(Recess)
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(A prospective witness, Marjorie Brothers,
wag duly sworn and agreed to return the following day)
‘THE COURT: All right. - - = - o

Now, do all of the lawyers agree that the

witnesses now standing up here can be excused until

' I tomorrovw morning? -

You're not going to reach them any. soconer,-
8 e All fi.ght. You are excused until tomorrow
9 “ morning -

" MR, MAYS: Ne, Your Homor, I'm mot =~ I can't

11 . } say that. We might need Mr. Sauer today. .-

12 | THE COURT: Today? You won't get to your case

o || Bodere a
e “ MR, MAYS: I don't know when you're going to '
ls;w £inish, o

6 | MR, REESE: Well, I've indicated that I will

17 ‘ call two additional witnesses and then Mr, Sturgill, then '
18 || Mr. Sauer, then Ms, Summey, and Mr, Macabee =~
19 : THE COURT: But you say that the present witness r
20 || and two more:will £ill the day?

21 MR, REESE: I think so.
22 THE COURT: We can rely on that? |

i |
23 . MR, REESE: Yes, They're all my people. i
i
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THE COURT: Okay. So I would just direct you
to come back tomorrow morning a:'lé;oo. There's no use
waiting here until 5:30.

Okay?

Somebody must have == I had a big stack of
exhibits sequentially numbered. They seem to have
disappeared; 7, 8, 9, 10, and so on. I was keeping them
right here. 1Is it me or is it perhaps an attorney?

Oh, it's me. It's me, |

(Pause) -

THE COURT: All right., Does that finish your
direct? |

MR, REESE: Yes, it does, Your Honor..

THE COURT: You may have the witness.

MR, MAYS: Thank you, Your Honor.

CROSS=EXAMINATION

BY MR, MAYS:

Q Mr. McCarty, in September of 1979, you entered
into the Heritage Woods North contract; is that correct?

A That's correct.

Q And under that comtract, isn't it true that you
expected to make little or no profitf |

A On the basic contract, that's true.
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Q

And the only profit you expected to make, if .

any, was on the extras; is that correct?

A
Q

Correct. .

And you worked under the Heritage Woods contract

from September up through March of 19802 -

A
Q

contract?
A
q

contract?

Yes, but there was a modificatiom.

There was a modification of the Heritage Woods

YGB, Siro
All right.
March 12, you entered into the Ivy Mount

1980, correct,
19807
(Affirmative gesture)

You were still working in Heritage Woods North

at that time? .

A
Q

Finishing up, yes.
And JohnMark Construction, Inc., as a

corporation was -~ in other words, you were still incurring

debts in reference to Heritage Woods when you entered into

the Ivy Mount contract; is that correct?

A

Yes, Correct.

S
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Q - And isn't it a fact that JohnMark did not keep
accurate and up-to-date books and éécords in reference to
the two contracts?

A No, not correct.

Q - Do you recall testifying at a deposition in
our office?

A Yes, I do.

Q And isn't it a fact that you told us in your
deposition that JohnMark did not keep up-to-dgté anq'.
accurate books of its receipts and disbursements?

A I did not enter it daily, and that-wﬁs - I
thought the question you asked was -- I did not enter daily,
every day, the receipts and disbursements, no. Sp~I guess,
therefore, you would say it was not up to date,

Q In fact, in June of 1980 when you signed the
Modification Agreement, you didn't know what all your debts
were to Suppliers and subcontractors at that time; isn't
that true?

A I knew approximately., I did not know as of
that day exactly what I owed everyonme.

Q Because your books and records were not up to
date and accurate?

A 1 said ~= told you that I did not enter daily,

133




109

I am not an accountant. I did not enter my receipts and

disbursements daily, noj; so, therefore, I guess you would
say they were not up to date.

. - Q Before signing the .Ivy Mount contract, did you
| make a list of what your estimated expenses would be?
A Yes, we did, | . '
Q Per unit? -
A Yes, we did,
Q

And what were youe expenses going to be per

unit? ‘ _ :
| THE COURT: Now, are you talkin‘gl' 'abo'm: the s * '.

contract of September '79 or the one in issue of March 19802
13 ,”' ' @.‘ MAYS: The March coﬁtract:,_ Your Honeor. | L
14 L THE COURT: All right. o C ey
15 | ‘ THE WITNESS: I can't recall right now. .
16 | ' BY MR, MAYS: EANEN
17 | -Q So you don't know? ' . : - L
18 ; A I can't recall, ;
19 Ir . Q You have no records or documents to indicate FL-
20 || what your expenses would be per unit in Ivy Mount?
21 ‘n A No. . | e

Q Mr., McCarty, in November of 1979, isn't it true e
that JohnMark'- Construction borrowed $15,000 from Kemnedy o
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Bank?
A No, that's correct - 'I:hat's incorrect.
Q Well, when did you borrow the money from
Kennedy Bank? - = - S

A I borrowed personally, on my signature,
$15,000 which was deposited in JohnMark's account.

Q That was in October of 19792

A Avound that time, yes.

Q Mr. McCarty, isn't it a fact that -- Well,

‘strike that,’

- When did you purchase the stock of JohnMark
Construction, ‘I'nc..'? ' |
A - In April:of '79,
qQ Isn't it true that on that date, you did not
have full knowledge of JohnMark -Construction's financial
condition?
A I did not have full knowledge of the taxes owed,
MR, REESE: If Your Honor please, I'm afraid I
don't know the relevance of this line of questioning,
THE COURT: Proffer?
MR. MAYS: The relevence is, Your Honor, this
is going to tie into the profits which JohnMark is claiming

on this Ivy Mount contract. I'm trying to develop the point
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and I think I have been successful -- ‘

THE COURT: Well, how is anything about a '79
contract relevant to the profit on a 1980 contract?

- They're different buildings, different work,

MR, MAYS: Because, as I've developed initially,
Your Honor, werk -« there was an overlap of wo:k‘.'

THE COURT: In point of time,

MR, MAYS: In point of time,

-+ - THBE GQURTs .Okay, - - o

MR, MAYS: And the fqame corporation doing two

jobs that were right next teo each other, almosﬁ, in Fairfax

County. So that his receipts and disbursements, his debts

‘that he was incurring in Heritage Woods has a definite:

bearing on hig ability to make a profit in Ivy Moumt, -

MR, BEESE: Not as per the contract, if Your
Honor please, A

THE COURT: No. You can have a loser on one job
and a winner on the next or a break-even,

I sustain the objection to questions t.l_iat relate
to September '79, profit or loss.

BY MR, MAYS:

Q Well, let me ask you this, Mr. McCarty: Did you

segregate between the new job as to your receipts and
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disbursements?

A No.
Q You didn't?
A. Ne.

MR, MAYS: So then it is relevant, Your Hemnor,

THE COURT: Well, how did you break it out to
know what a profiﬁ would ba at Ivy Mount?

THE WITNESS: -As I said, Your Honor, we -
calculated the profits gaoing into the job. We built that
into the price that we bid the job at.

THE COURT: In March of. 19802

THE WITNESS: In both contracts, Your Honor,

THE COURT: Well, I thought you said on the

first one of September '79, you had no profit.margin planned;

THE WIINESS: Well, it turned out =~ It turned
out that vay, Your Honorx,.

THE COURT: ' Well, you plamned a profit but had
none;'is that it?

THE WITNESS: Yes, Your Honor.

THE COURT: Well, then that becomes relevant,

What. did you plan as the profit in the
September '79 contract?

THE WITNESS: In the September.'79, we planmed
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about geven-and-a-half percent.
THE COURT: All right.
Go ahead, Counsel, I withdraw my ruling then.

MR, MAYS: I forgot where I was, Could you read

back my last question?
(The following portiom of the record was
read by the Coﬁrt Reporters
“Question: . Isn't it true that on that date
.. you did not havae full knowledge of JehnMark
Construction's financial condition?") -
- MR, MAYS: ,Yes.- I remember lf.was, Your Honor,
since the reporter has read it back,

BY MR, MAYS: .

Q I was asking you about when you purchased the
st:ock of JohnMark. and I believe you said it was April '79,
The question was, Isn't it true that on that date, you
did not have full knowledge of JohnMark's financial condi-
tion?

MR, REESE: . If Your Honor please, by his
testimony, I can see how it might be relevant, the 'profit:
that was computed on Heritage Woods and Ivy Mount, but for
the 1ife of me I can't see how going back to April of

| 1979 when no contracts were in being when he purchased

R T e
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I don't see how it could help me decide this -
case as to what the profit was on a March contract, \

MR. MAYS: Well, proffer, Your Honor =- .

THE COURT: By further questions, you convinced
me to change a ruling earlier, but it will take further
questions to convince me on thia one, '

MR, MAYS: Yes, Your Honorx.

BY MR, MAYS: .

Q Mr. McCarty, in September of '79, isn't it true
that you did not have full knowledge of all the agsets and
liabilities of JohnMark?

A . Ne. That ié not correct.

Q What was the net worth of JohnMark in Septembér
of '79?

| TﬁE COURT: No. Again, that's getting away
from profit on. a giien.contract. . Ford may be rumming
behind, but if they make $10 on a given, selling a given
car, then that's the profit.onhthat.céntract. See?

So I don't want to get digressed into the met
worth, | |

MR, MAYS: But Your Honor =~

MR, REESE: The question is unfair, if.qur

Honor please, That's like asking -~

139
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BY MR, MAYS: .
Q In reference to the Ivy Mount contract,
Mr, McCarty, I believe you testified that you have: no - ,

documents to indicate what expenses you' estimated you would .
incur per umit. - ) | |
A I do not have the document, -We did it, but I
don't have the documents, -They were scratched -- the
documents which have been misplaced or destroyed.

Q Did you reach the March 12 Ivy Mount contract

before you signed it?

vy
-X@8 e

Did you sign it voluntarily?

> Lo >

Yes,

Q ~No.w, it's true, isn't it, Mr., McCarty, that
1l white cove molding is nowhere mentioned in the scope of
work in the Ivy Mount contract? : . r

MR, REESE: If Your Honor please, that scope g
of work == Are we talking about the construction agreement

or the scope?

THE COURT: He just wants to know:is it
21 || mentioned in the Ivy Mount agreement.

22 | MR, MAYS: 1It's part of the construction agree-

23 - || ment,
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THE COURT:s Do you know, sir?

THE WITNESS: Yes, Yo;xr ’Honor.

THE COURT: Is the color mentioned in the -

THE WITNESS: In the basic contract, Your Honoxr?

THE COURT: In Exhibit P-1? |

THE WITNESS: No., No. It was approved by :the
project manager at the time,

. THE COURTs All right.

‘MR, MAYS: Your Honor, may I refer to the
construction agreement that's been admitted into evidence?

THE CQURT:s Yeah, .:. , |

Here's _the page 4th£at says "almond," if that's
what - you want, | | |

BY MR, MAYSs -

Q Mr, McCarty, I refer you to the construction
agreement which has been admitted as Plaintiff's Exhibit
No. 1. Is that the Ivy Mount contract? |

A Yes, it is,

Q Does it not have a scope of work attached to
the. contract?

A ,-Yes. it does.

THE COURT: Now, Schedule B is not what you've

handed me,
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MR, MAYS: No. I'm not asking about Schedule B,

Your Honor. i '

1 THE COURT: That was Plaintiff's 2-A for

Identification, because that == It's labeled Scope of Work

and it, too, has a description of color,

MR, MAYS: Right, This Schedule B was attached

7u to the Mbdification, Your Honor, and I'm asking him about

8
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l the original ==

5+ MR, MAYS: =« March 12 contract.

1 R - BY MR. MAYS:

S Q White is not mentioned in there, is it,
‘Mr. McCarty?

A I.don't believe so.
I Q You don't see it in there, do you?
A I don't see it in here., I don't know, I do not
" see it in here, no,
Q All right.

Now, in reference to the cove molding which you
L have testified to earlier, you knew that in April of 1980
the developer wanted almond cove molding; isn't that true?

A April. No.

Q It is not true?
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A No.
Q Didn't. you tell'us?,_ in your deposition that you
knew in April that the developer wanted almond cove molding?
A I dt;n't'balieve 80, N0, |
THE COURT: Coﬁnsel, it's moot if the agreement
calls for almond, and I called your attention to the page,
construction agreement. .
MR, MAYS: Your Honor, he just éestiﬁ.ed ~e
] THE COURT: Part of what's stapled to it,
Attachmeﬁt 4, It says == that's April 1‘. 1980, provides
the grig;lnal agreement, the appliance color will be almond.
So ~- | |
MR, REESE: He'b-talking about cove mollding,
not appliances, Your Honor. |
THE COURT: Oh, wait a minute,
MR, MAYS: I'm referring to cove molding at this
point, Your Homor.,

MR, REESE; I think the problem is that the

agreement doesn't address cove molding.

- THE COURT: Then do you both agree it's not in
this multipage decument?
MR, MAYS: I haven't found it,

MR, REESE: I haven't found it, either, sitting
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THE COURT: Ail. right, Continue your questions.
BY MR, MAYSs
Q  Mr, McCarty, you knew in April of 1980 that"

the developer's choice was ‘almond. for the cove molding,

| didn't you? - '

A I don't believe so, no,

o] Didn‘*t you tell us that in your depositiom?
I don't believe 80, no. | | ‘

MR, MAYS: If Your Honor would indulge me for

THE COURT: Yes.

MR, MAYS: I'm referring to Page 116.
THE COURT: One -= one six =-

MR, MAYS: 116, Your Homeor,

" THE COURT: All right.

MR, MAYS: In Mr. McCarty's deposition,

MR. REESE: Okay, °

THE COURT: All right, _

MR, MAYS: Well, it actually starts on Page 115,
at the bottom of the page,

BY MR, MAYSz.‘

Q I asked you: "Mr. McCarty, you mentioned a
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problem of cove molding and kitchen lights." Exactly.

And then on Page 116, about in the middle of
the page, you told ust "Then we were told that Mr. Daly
had seen it and didn't like it. | He liked the beige. Then

and only then did we know that the beige is what he wanted.”

And I asked yous - "Do you recall the month that
happened?" e | A
 And at-the bottom of the page, you said: "To
the best of my recollection, we started, I think, in M.ﬁtch.
This would be in April, To the best of my recollection, it
would be in April," | | o
’Di.dn't.you testify to that in your deposition?
A - If it's in the -~ yes, |
Q So you knew in April that almond was what the
developer wanted; iasn't that true?
A I said to the best of my recollection it might
be in April, 1I believe it states that in my depositiom.
Q@ And you concede, don't you, that almond was the
designated color in the Modification Agreement which came
along in June of 19807
A Yes, - | |
Q Now, in reference to the kitchen lights, isn't

it true that you called a supplier to make sure that the

e S T
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kitchen light requested was avallable before you signed the
Modification Agreement? L '

A No, He had not e=- Mr, Daly had not picked out
one, In fact, to my recollection, he picked out the model
number out of a book after -~ at the same time or just

after we signed the Modification Agreement, We had to take

|| the progress books and Starlight, the catalogs, to him and

let him look through and pick one that he liked. And he.
at that time picked a model mumber and only at that time
did we know what he wented. |

Q : Did you ever request or did you ever make |
application to ADC Fairways Corporation for a writing

"prior to July 16, 1980, to confirm what materials were.

required? -

A D:l:d I ask for it in writing?

Q Yes., .

A We had a project manager with us at the. time
who was to make day-to-day decisions for us that had to be
made all the time,

THE COURT: Just answer yes or no, .
THE WITNESS: Oh, I'm sorry.
THE COURT: Did you ask them to put it in

writing?

B
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THE WITINESS: No, Your Honor,
BY MR. MAYS: C
Q And isn't it true that you never made a request-
in writing for.an.extension of tj.mé to complete units?
. A No, we never did. |
Q The first group of Ivy Mount units was due
Aprﬂ 18; isn't that true, Mr. McCarty?
‘- A . I do not recall the date. -.If you have it there,|
you can refresh my Wemory. -
Q I show you what is labeled Construction Assign-
ment Gronp and ask if you can identify thgl;. -
A  Yes, sir, : v; e oy
| MR, WEINER: Would Your Homor like me to move
this? (Indicating) |
| THE COURT: That's all right, -
BY MR. MAYS: .
Q And was that not the construction schedule that
wag provided to you by ADC Fairways Corporation?
A Yes, it was,
Q | And under that _échedule, the first group of
Ivy Mount was due April 187 .
. A, According to this schedule, yes.

Q . And your own invoices show that you did not
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present those, that first group, until April 25,
A That is correct,
- Q So you were a week late with the first greup
of units and you remained at least a week late on delivering
units until you walked off the job. Isn't that true?
A Correct. DU ’ ' |
Q Between March 12, 1980, and June 18, 1980,
ADC Fairways paid you approximately $160,000; is that
correct? e ~ R
A T don't know the exact figure, but if jrou have
them -~ .
Q . I refer you to the diagram on the board.
MR, REESE: If Your Honor please, that diagram
is not in evidence,
THE COURT: But he can still ask questions from
it as a way to give dates and figures.
BY MR. MAYSs
Q For example ==
MR. REESE: If he has the invoices and. the
checks, I would think that would be the proper way to do it.
THE COURT: I let you phrase your questions and
I'mgoing to let him phrase his.
MR, REESE: All right.
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BY MR, MAYS:
Q _  This chart indicates that JohnMark received a | ;

payment March 24, 1980, for $37,272.15.

THE WITNESS: Your Honor, may I refer to my
book?

THE COURT: I think the question is did you
get that,

_ MR, MAYS: Yes, that is the question.

£

10

11

12

13

14

15

16

17

18

19

20

21

22

23

his book, and that answer is yes.

to be -~ How much was he paid in total?. Is that right?

at?

about under the March 12 agreement as modified.

this to show a schedule of payments as well,

.MR., WEINER: I have one with a tape, Your Honor.

THE COURT: And now I am asked may he refer to

Do you have a calculator with you, Mr. McCarty?
THE..WITNESS: No, I don't, Your Honor. |

THE COURT: Mr, McCarty, the question is going

MR, MAYS: Well ==
THE COURT:  Well, what are you ultimately getting

MR. MAYS: Ultimately, yes.
THE COURT: All right. Then you're talking

MR, MAYS: Well, Your Honor, I'm also offering.
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1 [l dollar damages because of that, so I'm not going to have

g [l to decide an issue on that, S

3 | MR, MAYS: All right. All right. |

4 I'11 leave this for awhile, - : -
5 THE COURT: So we will leave that out, yes, | N_
. BY MR, MAYS: | S .

Q Mr., McCarty, in reference to the June 18

Modification Agreement, isn't it true that when ADC paid the
Il monies into Real Title, that that brought us up to date with

you, based on your own records as of that date?

A Based on my own records as of that rdate, yes.
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” ! 0} So, the only money you are claiming today
2 would be for work performed subsequent to the modification
8 agreement? |
4 THE COURT; Well; asAcounsel indicated; that
5 through the bookkeepiné applications of mo@ey; there was
6 a claim of -- I foréet now: a'couéle.thousand dollars
7 back ;nto the first cbntract. .
8 MR. MAYS: Well, now --
9. MR. REESE: Your Honor has.struck that.

. 10 THE COURT: That's right. I did; because it

) 11 wasn't shown. |

A 12 ' | . .

NI MR. REESE: So, thg‘ansyer to. that has already
13 been made.
14 MR.. MAYS: Well, I think the point is that we
15 were up to date.
16 THE COURT: He just said that. Yeah.
17 MR. MAYS: He said that, all right.
18 THE COURT: All right.
19 BY MR. MAYS:
20 Q. And you have admitted in direct examination
21 that St. Claire Appliances was owed more than a thousand
22 and they were omitted from schedule C.
23

A, Yes.
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Q All right. " And Laurel Buiiding Supplies was
owed more than $1,000 and they Qer;'omitted from schedule
C. |
A Yes.
Q Do you reca;l the amount owing to Laurel
Building Supply as of that date?
A As of the 10th of'MaY?
0 Yes, sir,
THE WITNESS: May I refer to my book, Your
Honor?
THE COURT: Yes, sir, if you need to refer to
your own records.
THE WITNESS: According to my records; at that
time they were owed $6;836.70. |
BY MR. MAYS:
o Anﬁ you admitted that you owed General Electric
more than $1;000?
A Yes.
0 And do your records indicate how much you owed
General Electric as of May 10, 1980?
A Yes. As of May 10th, $3,265.48.
Q How much did you owe St. Claire Appliances as of

that date?
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1 THE COURT: Now, the $800 check outstanding?
2 THE WITNESS: Correct.
3 ' THE COURT: Was that the same amount you owed
4 I them?
5 THE WITNESS: The same amount we owed?
6 THE COUﬁT: Was the check for the amount of
7 || your bill; or was it different?
8 THE WITNESS: It was the amount 6f,thé bill,
9 four Honor.
10 THE COURT: Okay.
) 1 BY MR. MAYS:
i?? .12 Q The check -- you're testifying you had a check
I3 || outstanding to St. Claire?
4 A Correct.
15 Q And that check'bounced; didn't it? -
16 A Yes, it did.
17 0 Do you have that cancelled check with you?
18 A Pardon?
19 Q Oh; not cancelled; do you have a copy of that
20. check? The check that bounced?
21 i No. It has not been paid for and St. Claire
22 |l s£ill has it; I believe.
- 23 Q Do you have any record or document to indicate
3
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the. amount of that check? A bank statement?

2 THE WITNESS: I have my bank statement with me,
| .
3 Your Honor; if you want me to take the time to look it
4 up. B
5 THE COURT: If counsel wishes.
6? MR. MAYS: Yes; we want to know that, Your Honor.
7] THE WITNESS: Let me find out what date it is
8: and I'll go to my cancelled checks.
9 (Pause.)
10 I have it entered in my book as April 18.
11 'BY MR. MAYS:
% 12 Q As the date of the check?
131, A As the date of the check. Would yoﬁ like me to --
14} o When were you notified that the check did not
15 | clear or was --
165 A I don't recall.
17; Q Do you have any records or documents to refresh
18 your recollection?
19 A You may ask Mr. -- someone from St. Claire
20 Appliances. I think they called and notified us that it
215 bounced and I don't recall the date. Maybe you can get
22; that from them.
23|“ 0. Well; you owed Carroll McAbee more than a thqusand
4 |
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and you testified that you did not receive his bill

2 until May 23rd;'

3 A Oh, I don't know that I owed him more than a

4 || thousand. I don't think I testified that I did.

5 Q Well, do you know how much you did owe him?

6 A I didn't owe him anything until he submitted a
7 bill, and then I owed him’$3;100 and some dollars;.

8 according to the bill.

9 0 And what was the'date of ‘that bill?

100 A 23 May 1980.

11 Q- - Now, when d4id Mr. McAbee begin working for you
12 | as a subcontractor? '

13 A He worked for us in 1978 when we were on another
14 || project, and through this project.

15 0. Well, when did you receive a bill prior to

16 || this bill?

17 A I don't know. I would have to look in his file:.
18 )| which I don't have complete files on.

19 MR. REESE: How come?

20 THE WITNESS: I don't have a complete file

21 because while they were copying them; they never returned
22 it; Mr. McAbee's files to me.

23

5
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[44]

BY MR. MAYS:

Q So; you are not able to say what you owed
Mr. McAbee as of May 10; 19802

A If you will let me look at his file or return
my files; I shall probably be able to tell you.

0 It's material to this case; Would you pleasé
look at your records?

(Pause.)
(Discussion’off the record.)
BY MR. MAYS:

Q Sp; Mr. McCarty;‘if our records show.thaf your
painter owed hisISupplier over $1;000 as of May 10th;
you wouldn't have any knowledge of that; is that what
you are saying?

A I'm sorry. I didn't hear you.

Q I'm saying if our records indicate that
Mr. McAbee owed his supplier more than $1;000 to
McCormick PaintStore as of May 10; 1980; you don't kné@
about that?

A That's none of my responsibility.

Q Mr. McCarty; directing your attention to oﬁ or
about May 2nd, 1980; did you receive a notice from ADC

Fairways that as of that‘date; Tom Daly was the only
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1 individual who could accept units?
2 ’ 1]
A Yes, sir.

8 [} You do recall receiving that notice?

4 A Yes; sir.

5 Q And that remained the situation untllJbbnMark

6 left the JOb' 1sn t that true?

7 A There was no other notice.

8 Q There was no other notice. '

9 So, what Mara Ernestsons had. to say about the
10 units still dldn t matter, dld 1t°
;;~ A'ff I have‘no idea.

12, Q Mr. McCarty, I'd like to show you a letter
1? dated Mav 2nd, 1980, and ask you if you can 1dent1fy that.
14 .
_ A (Pause.): Yes, sir.

15 0 What is it?

16 A It is a letter to Mr. Daly from Mr. Sauer.

1 THE COURT: From who?

18 THE WITNESS: From Mr. Sauer, John C. Sauer.
19

My partner.

20 .

. THE COURT: Who is he?

21 ‘

THE WITNESS: My partner in .JjehnMark .. Vice
22
President of JohnMarxk ,

23 THE COURT: He's Vice President.

7
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;
L BY MR. MAYS: )
2| 0. And is that a writing which acknowledges that
3 i

% Mr. Daly is the only person who can accept units from
4 May Zna, 1980 on?

5 | A Yes;-sir.'

%! 0 . Do you recall when you first saw the letter?

7 Was it shortly after May 2nd?

|

| R )

ﬁ A Shortly after that, yes. -

9 MR. MAYS: Your Honor;VI'd like this marked
10,

and I would offer it as Defendants' Exhibit -- whate#er.

11l number we are on. Number One.

'1% B ' THE COURT: It would be the first.

13: . MR. MAYS: Number One.

14? © MR. REESE: No objection.

15, THE COURT: 'Received, Defendants' One.
16

(The document, Letter dated
17

5/2/80; was markéd as
18 | Defendants' Exhibit No. 1 for
19 | identification and was
20

received into evidence.)

THE COURT: A'Ietter with an attachment;

May 2, 1980; Sauer to Daly.
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'BY MR. MAYS:

Q Mr. McCarty; did yqu;,at any time; make any

effort to revoke or repudiate this letter? The letter

I just showed you;

A No.‘

o Did there come a time during the contract
period when :JohnMark: Construction bérrowed approximately
$3Q;000? I'm asking you did ‘JohnMark: borrow --

Well, let me ask you this. Did :J,O_l.l,RMaIk:.';
Cénstfﬁctionnbérrow monies from ahy bank‘during this
COhtnact'periodz

A 'During -

0 ‘ Either contract.

MR; REESE: 1f Yéur Honor please; I'm not quite
sure I know the relevance behind that question; We are
dealiﬁg with a contract case here. The fact is that my
client, because these people didn't pay him; .had to go
out and borrow money.

THE COURT:. What do you wish to sﬁow; Mr., Mays?

MR. MAYS: Again; this relates to the company's
financial condition; Your Hono:; and its ability to make
a profit. Through discovery; we learned of numerous loans, -

not only that Mr. McCarty made personally; but ,JohnMark-.
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lji and why loans were made; in that sense. You may inquire
Z’j and present evidence on -- it would help me believe your
3 t

theory that they would not have made a pidfit and therefore

4 ﬂ have no damage, in that category.

5? ‘ Go ahead.
G-H BY MR. MAYS:
Tl © @ Mr. McCarty, isn't it true that JohnMark.
A Sfé Construction, Inc. borrowed approximately $36;000 from
9’: the Bank of Brandywine on or about May 15th,.i§80?
, ,.:1m" ~ THE COURT: All right.A What is the question?

-MR. MAYS: The question is; is that a true

12 statement?

13 THE COURT: Oh, okay-

14 . THE WITNESS: May I explain, Your Honor?

15% THE COURT: Yeah, but just yes or no.

16! THE WITNESS: Oh, fine.

17 THE COURT: Did JohnMark : borrow so much money
18§ from this bank?

19 THE WITNESS: No.

20/ THE COURT: Did you borrow it and put it in?
21; THE WITNESS: No, Your Honor.

22§ THE COURT: All right. Next question.

23] P
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1 BY MR. ‘MAYS: o
2 Q. ’JahnMafk. did borroﬁ ﬁonieslfrom the. Bank of
3 _Brandywihe?
4 A Yes;,sir.
5 Q And explain -- well;,how ﬁuch?
6 THE COURT: After June 18th, 1980.
'7 .~MR.-REESE: - Listen to the Judge. After June 18th.
8 MR. WEINER: Well, Your Honor --
9 THE WITNESS: Uh-huh, yes, I understood.
10 THE COURT: All right. Go ahead.
“;1} - THE WITNESS: ‘Ana I believe; to the'best,of my
12 knowle&ge,vaur Honor;,it's around $10,000.00.
13 THE COURT: All right. Next’questioﬁ.'
14 BY MR. .MAYS:
15 Q. JohnMark had borrowed monies from the Bank of
16 Brandywine prior‘to June 18, 1980; isn't that true? .
17 A Yes.
18 Q And -- well; do you recall the date of the loan?
19 A Not offhand; no.
20 0 Well; it was in 1980;.wasn'£ it?
21 A I would have to refer to my records.
22 Q All right. Didn't JohnMark™ refinance or attémpt
23 || to borrow more money and the initial loan amount increased?
12
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1 i I'm refe;ring to the Bank of Brandywine situation.

2 } A Correct.

3 j o And the total amount got up to somewhere

4 | laround $36, $37,000; isn't that true?

5 E A Correct. |

6 i- Q And during the contract period;-ﬂbhnMark-

7 'EConstruction paid the’Bank'of Brandywine; made lqan

8 i repaymenfs out of.its'génera; fund; isn't that true?
A | A~ The Bank'of_Brand&wine?'«

10 , 0 Yes.

11 A No repayments were made that I can recall —f'
12 [} None at all? | |

13 ? A -- on the Bank of Brandywihe'loan;
14 Q All right. = Now, let'@e ask you this,

15 Mr. McCarty. You yourself lent money to JohpMark -

18 || lconstruction, Inc. during the contract period? .

17 A Correct.

18 Q And during the Ivy Mount contract period; you
19 made repayments to yourself} isn't that true?

20 A Correct.

21 Q And instead of paying yourself directly; you
22 made payments to-soﬁe of your other companies} isn't that
23 E fact?

13
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A (No response.) .

2 Q Like Spectro Systeﬁs; doesn't that ring a bell?

3 A Correct.

4 1} And repéyments to yourself into your other

5 companies would have been somewhere in tﬁe neighbecrhcod

6 || of about $20,000; isn't that true?

7 MR. REESE: If Your Honor please, I must be

8 :totally blind at this point. I jusﬁ don't see the relevance

9 [ of this . --

10 THE COURT: He wants to show that the company

11 | was so broke they never would have made a profit.

12 MR. REESE: But; yoﬁ don't show that in that

13 particular manner. That wculd be irrelevant -- |

14 THE COURT: Well, it's one of many indicia.

15 MR. REESE: Well, if Your Honor please, I think

16 || that would be irrelevant to show if the company was so. .-

17 broke it wouldn't have made a profit. The question is,

18 as far as I can determine; was the contract structured
19 in such a fashion as to bring a profit.

20 THE COURT: That's the ultimate question.

21 That's true. But you have to prove it by whatever field

22 is available. Overruled.

23

14
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BY MR. MAYS:
o Mr. McCarty; isn't it a fact that repayments
to yourself and to your other companies during the Ivy

Mount contract would have been somewhere in the

neighberhood of $20,0002

A i don't have thcse figures with me.

o 'Does that sound liké an accurate estimate?

A I can't tell without the figures..

0} We11; you‘recali ﬁestifying'about this at your
deposition, don't you?

AL - Yes, I do.

1} And yoﬁ don't deny that substantial payments
weré taken from the ADC.Fairways moniés and paid back
to yourself and your other companies?

A Correct.

Q You den't deny that?

A No.

Q Ané this was done frequently when you had bills
outstanding to supp;iers and subcontractors?

A.  Yes.

0. ﬁr. McCarty; from monies 'JOhDMark'received
from ADC F;irways on the Ivy Mount -- Heritage Woods and

Ivy Mount contracts; did ‘JohnMark withhold money for
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withholding taxes?

A

Income taxes?

-

2 Yes.
3 Q But-jdhnmargk never paid any taxing authoritﬁ
4 any money?
"5 A Yes;}we did;'
6 Q When did you make those payments?
7 A I'd have to refer to my.records;
8 Q Didn't you,tell us in your deposition that
9 John Mark paid no taxes for '78,,'79;'and”'80.of any
10 kind?
11 A.. I don't recall that;,but'if;i did, I was wrong,
12 because I did pay some.
13 Q Well, could you tell me how much ycu paid and
14 when? Because ovr information is you paid no taxes.
15 A I would have to go toc my records:
16 Q Well;,would you please?
17 And; Your Hono:;,there is a provision in the
18 contract about paying taxes. Sq;.it is relevant;‘
19 A You are talking about what pericd? .
20 THE COURT: You want to. show he didn't pay
21 taxes and he says he did} is that right?
22 MR. MAYS: I'm asking him when‘he péid --
23 THE COURT: SQ; if he did; it doesn't go anywhere.
16
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Il But; ali right. ﬁook'at the records.
2 MR. WEINER: Yéur Hono:; paragraph 20 of the
|8 aéreement -- constructioﬁ agreement; relates to the
; 4 taxes that Mr. Mays is referring to.
| 5 THE WITNESS: My records indicate that on
|| april the 14th, 1980, I paid IRS $5,000.
7 BY MR. MAYS:
8 Q Do you have the cancelled check or a copy of
9' the check?
\10‘ . A Yes.
1 o Could we see it?
2 ‘A Yes; sir.
13 THE COURT: Do you expect to have a series of
™ || these questions, Mr. Mays?
15 MR. MAYS: Not too many; Your Honor.
|18 THE COURT: Let me suggest that you just
17 present them informally to the witness so he can look
18 up those answers, and we'll take about a ten to fifteen-
19 minute recess; -
: 20 MR. MAYS: Yes, Your Honor.
|2 (Discuésipn off the record.)
f;zz (Brief recess.)
! 23 MR. REESE: Your Honor, I think we are at a
!‘17

© 166

R T R SR T 2



147

.yt

,
~ 1 :point of inquiry as to the payments made to the Internal
2 Revenué; and my client was asked to retrieve checks
8 repreSenting payments.
¢l THE COURT: Yeah. For $5,000.00.
5 BY MR. MAYS:
6 | Q Mr. McCarty; am I~correct; then; that you say
7 that you paid $5;000 to the IRS?
8 A Yes.
9 - Q And for what purpose?
, 10 A For withholding taxes.
11 ¢ All right. It's true, isn't it, that that is
1% the only péyment‘fou'made to the IRS during the contract
13 period; for éithef contract?’
14 A I made éncther payment; sent another check in
15 for another $5;000 which‘bOunced because we were not paid.
16 ‘MR, MAYS: Object to £he last statement, Your
17 Honor. -
18 THE COUﬁT: Your question developed it, though.
19 All right.
20 MR. REESE: If Your Honor please; for the record;
21 since the recess was for my client to obtain these
22 evidences; I'd like the record to reflect that he has-thg
; 23 evidences there and they have been exhibited to the other
18
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.
1 d side.
2‘| fHE COURT: That;,to me;_was obviously why he
35; didn't s%y show me. -
47tl| MR. REESE: Yes.
5f} THE COURT: All right; 'Go ahead. Let's move
6§| right along; now;'gentlemen.‘ We've got a lot of facts
T to hear.
85 | BY MR. MAYS:
9% Q0 Mr. McCarty; that $5;OOO'Check payable to IRS,
ld you dcn't. know what that's for exactly; do you?
11 L Yes, it's for»withh01ding‘ta2es.'
12 1} But you do nct haﬁe anﬁ_tax,return or other
13 dccument that would indicate that it was for withhélding
141 taxes? .
1# A Not with me. I do not have my tax files with
16 || me now.
17 0 And it's true;.is it not; that notwithstanding
18, these paymentg;_that just during the contract period you
19i <>weda§proximately $62;000 in withholding taxes?
2ﬂ' A I don't havé the figures with me.
2“ o} Well; didn't you tell us that at your deposition?
2% A. That should be a round total, not the contract
2% period.
19”
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1 e I refer you to page 82 of your deposition, and

2" l| the question'was -- we were asking you .about your

3 bankruptcy petition. The question; "And you personally

4 have stated in your bankruptcy that you are owing money by

5 way of withholding taxes?"

6 'Answer:‘ "Yes; sir."

7 Question: "And the figure is'$62;000,,correct?“

8 Answer: "At that time; it was; approximately.

9 I think it's gone up with penalties and all that; and I

10 || think that it's about $85,000, something like that, now."
u o 1s ;.thaé what you told me? .

12 ‘A “'Yés;

13 MR. REESE: If Your Honor please, that's what he
14 said. He said it wasn't during the contract period; but
15 it was the total.

16 You're cross-examining on something he just

17 said in the record that was correct.

18 I think he'd be more accurate to the guestion

19 || to ask him if during -- between March and June, how much
20 || did you owe on withholding. If you're asking —

21 THE COURT: This would be so much quicker

22 if you wait until redirect and just say wasn't that fiéure,
23 || outside the contract time; and then I'd get it in a flash.
20
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But, you know --

ﬁR.‘REESE: I just don't want to leave ény
false impressions. -

THE COURT: I know. But that's the quickesg
way to correct it; ~And it's jﬁst by a rightful éuestioh
on redirect. It's not inadmissibie.' It's just of'lessef
value. . ‘ B

All right. Next question.

BY AR. MAYS:

Q  Mr. McCarty, let's get this straight. The

11 | $62,000; was that during the contract ﬁériod.of not?

12 ? A Which, the Ivy Mouﬁt contract?

13§j 0 Both contracts. |

14}’ A It was for the total that JohnMark: owed.

15 Q From what date?

16: A From the beginning it started.until present.

17 0 Okay. And the SS;OOO is the only payment made

18, by -JohnMark: during the ADC Fairways Corporation contracts?
19% A Except the other payment which was made that

20, bounéed because we weren't paid in time.

21 0 All rigﬁt. During the two ADC Fairways contracts,
22% did you withhold monies from your employees --

. A Yes.

21
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o 1 - Q -~ payroll checks?
2 A Yes.‘ o |
3 '@ And you only paid $5,000 of that money?
4 A Correét,' | -
.5 [0} And isn't it true that you have not filed your
6 || personal or corporate income tax returns. since 19797
7 A No.
8 ' THE COURT: Corporate, I'll hear the answer.
9 BY MR. MAYS:
. 10 Q.  When waé;the last time you.filed a.JoﬁnMarkf:
_ 11 income- tax returﬂ?' | ‘~;
E% 12 A :JOhnMank;inﬁome taxes are at the moment current.
13 ‘ Q Now; didn't you tell us at your deposition'that
14 || you hadn't filed one since 19792
15 A I was in error;‘if I did.
16 Q | But can you tell me when it was filed?
17 A A lot of them were filed just recently when I --
18 I'm trying to work things out with Internal Revenue Service
19 now.
20 0 And taxes'are owed?
21 A Yes.
22 0 And taxés Qere owed during the two contracts§
23 A Yes. |
22
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- li R I Néw;'Mr; McCarty, earlier I had asked you some
% - general questioﬁs about loans that you had made to
% :JohnMark CQnstruction;AInc,;jandfyqu'told me a few things
4 fl in general;
,51, I now ask'you'specifically’abbut a payment made
.& May 14, 1980 in the amount szsl;jooAtd Solar Conditioning‘

7 drawn on a (JohnMark Construction check. =

8| Was such a payment made?
8 L Yes.
. 10 | 0 And who was.Solar Conditioning?
) 1# ’ A Solar Conditionihg'is another corporation that

12/ Il T was President of.

13fi Q And at the time this éayment was made, John-

14;? Mark had outstanding bills to its suppliers and sub- v

15 ? contractors, correct? . £

16 | A In May? Yes. ::"3-&';’"?"
17 Q And I ask you about a JOhnMarg' Construction )
1& check dated April 10;_1980; also payable to Solar

19 | Conditioning in the amouﬁt of $2;000. Was such a- . o
20 |l payment made? | . ?fﬁ“
2L A Yes, sir. ?
22 0 And from JohnMark funds? éf

2i A “Yes; sir. .
23%;
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1. Q. - From monies received from ADC Fairways

2. Corpofation?.

3 A Yes.

4 Q. Now, Mr. McCarty, isn't it-a fact that during

5 || the Heritage Woods and Ivy Mount contracts, that's the

6 onl§ work that -JohnMark Construction had at that time?

. A Yes.

8 VQ Now, I ask fqu about a check dated April 11,
-9 1980. A ‘FghnMark: “onstruction check, in the amount of .
10 .$1;000, payable to Richard E. McCarty.

11 Do you haVe that check, sirﬁ;

12 A ves. . -l

13 (1} And that éheck fépresents payment. of JohnMark: .
14 funds in the amount of $1;000.t6'Richard McCarty?

15 A No. |
16 QJ It's made payable to Richard E. McCarty,,is'it
17 || not? ; |
18 A ées}.

19 0 Drawn on ?JOhnMark'éonsfruction, Inc.'s bank
20 || account? |
21 ‘A Yes. For $2,000.

22 0. All right. What is the date of the check?
23 A 11 aApril 'so.
24 |
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In the amount of $2,000?
Correct. '

THE COURT: If it wasn't for the payee; what

was it for?

THE WITNESS: It was for cash for payroll,‘

. THE COURT: All right. Next question.

BY MR. MAYS:

And one more check;,Mr. McCarty} dated -

19802

Yes.

That was a check ‘also in the amount of $2;000?
$1,000.

One, thousand. Made payable to Richard E. McCarty?
Yes.

From -JohnMarK funds?

Yes; sir.

And this was not -- this was not part of your

salary, was it?

N°r

Now, in June of 1980; you - borrowed $25;OOO

to purchase a sailboat; is that correct?

Correct.

5 |

6/ i Your Honor.

7

8 |
9 o
10, | aprii 14,
11 A
12; 'g.
13 | A
14f‘ 0
15, A
i6i' o

17 A

18 | 0
1%

20:' A

21 0
22,

23i -
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1 MR. REESE: Objection, Your Honor. That's

2 personél finanéing and has nothing to do with this

3 pafticularAcase.

4 THE coﬁRTz Response? .

5 MR. MAYS: WelleYourAHonor;.he’s already

6 testified that he's repaying himself money from the John -

7 Mark Construction account;.so his personal finances

8 have come into it.

9 | THE CbURT: Maybe he advanced the money. Maybe
10 he'; got to eat. " Maybe it's a salary. Maybe it!; a loan.
li It's a transactiop fhat invplves tﬁag company's checking
12 accounp or bank éccount;,but it doesn'ﬁﬁ_without‘more;

- 13 tell me thét they failed tO'méke.a profit or could not have
14 made a‘profit on the contract and modification.
15 MR. MAYS: Very well; Your Honor.
16 BY MR. MAYS: -

17 Q Mr.’McCartf; in connection with the modification
18 agreement, Real Title disbursed monies to the suppliers
19 ]| in schedule C and shortly thereaftér JohnMark® Construction
20 received $19;384.86;,is tha£ 6orrect?

21 A Correct.

22 Q And you cannot account for that money?
123 A I just accounted for part of iﬁ t?day.
26
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b 0 . What part was that?’
2 A $7,600 for Sears.
3i 1} Is that the only part you can account for?
4 A, At the present moment. ' Working out a cash
5% flow now. | | | ‘
Gi Q Now, in fact;[you'ypufself képf some of ‘that
7 Il money; isn't that true? -
_@ A~ I don't know until I work out -- finish working
% it out.
1@ I 0} You received $19;384.in June of 1980; is that
11, | correctz |
12 A Yes, sir.
1¥‘§ 0 And.dfher.than the one payment.to Sears, you
14: still, as of this date;,cannot account for the rest of the
15 | money?
16 A Correet.'
17 0 - Under the modification, the first seven units
18 |l were due July 3rd, 1980; is that right?
19 A: Correct. -
20 d And you kﬁew'that almond cove molding was
2% required; is that true?
2% A Yes.
2% Q In fact; it ﬁhs‘ih the modification agreement;
27
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1 was it not? .
2 A. Yes.
3 QN And on July 3 when the units were due}-ﬁdhnMérkb
4 did no£ have the cove molding and the kitchen light
5 | installea? - |
6 A Correct.
7 Q@  Now, isn't it a fact thaf.iJéhnMéxk; did not
8 || even place an order for the cove molding until June 30th?
9 A I believe that was-the date.
10 Q If £hat is.What the affidévit says, you would
1 agree ﬁith.that?A | - |
f§§ 12 ‘A Yes.
13 Q And I am correct that you delegated the
14 responsibility_of obtaining the cove molding to Jean Summey,
15 || one of your employees?
16 A I delegated the responsibility of checking around
17 to finding where we could get it.
18 Q To one of your employees? .
19 A To one of my employees.
20 Q. And it's true;cis it not;‘that on Juiy 3; 1980,
21 the date the first seven units were due,byou did not
22 || have the affidavits at that time; ‘is ;hat correct?
& 23 A Correct. ,
§ 28
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P 158

. @  You did not obtain those until July 7, 19802
25 A Correct.
3; Q - Mr. McCarty, I'm going to show you what has been
4; marked és‘Plaintiff's Exhibit Number -- whatever it is.
A%‘ It is youf compilation of the work done on the partial
n .
?j units.
7 Your Honor, may I refer to the Exhibit that's
8 || been admitted?
9  THE COURT: ' Uh-huh. ' Here are all of them. I
ld think.tﬂey‘are all of them.
) Alﬂ MR. MAYS: fOkay; 'Yes;‘I‘havé it right here.
g BY MR. MAYS:
13 o Mr. McCarty, let me refer you to the originals
lg which have been admitted into evidence.
15 Now; those are what you claim was the.work that
16 ||| John Mark did in the partial units; is that right?
1? A Yes;_sir.
18 o Now; I am going to show you another document
19 which has not bgen offered into evidence but it's titled
20 "Partially Completed Units," and I ask you if you can
21 ideﬁtifyuit. Is that not your handwriting?
2? A Yes; it is.
- 2? 0. And you prepared that document, didn't you?
. 178
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p
N 1 A. I guess. .
2 Q And does not that document also purport to
3 claim a dollar value as to what work was done on the
4 partial units?
5 A Correct.
6 Q And now, would you compare that Qith the
7 || document that's been admitted into evidence?
8 My question to'yQu'is;,ish’t'it true that the
9 amounts are different?
s, 10 A - (No responSei)“
11 Ql Let me refer you to a specific unit.
6?% 12 Refer to unit B-1. .
13 THE COURT: ' Are you crossing on this typed
14 document or --
15 MR. MAYS: 1It's his list on the partial units;
16 THE COURT: .Oh;_no; ;ilsee; The yellow one;'
17 All right.
18 BY MR. MAfS:
19 0  Can you find that'uni;;,B-l?
20 A Yes. '
21 ) Now;,what is the. figure that you claim for work
22 || done under the standard contract in that unit?
Ik 23 | A $1,899.47.
30
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o li Q. " And what is the amount that shows on your
2? other list?
3 A §1,943.31.
4. 0 Now, just the standard contract work on this
5% sheet. |
6 & $1)560.81.
f Q And that amount is less than whét’You're'now'claim"
8 ing?
9 A Yes.
, 1@ o Sp; Mr;‘McCarty,Abasically;'you're just guessing
) 11, as to what work was done on those units, aren't you?
: 12: A vNo. : ‘
13‘ Q | Well;'how do you ‘account for the difference?
14 A Thig was the worksheet that I started with;
15 and these are what I come up with;
16/ Q Okay. The worksheet was prepared earlier in
1ﬁ‘ time; is that correct?
18| A I would assume so;,yes. Uh-huh.
li Q. And the other sheet. was prepared after you hired
20 || Mr. Reese; is ihat right?
21; A No.
22] 0 The yellow sheet?
- 23 A No. |
31
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o 1 0 And how many of these units do you claim you

2 personally walked? .

3 A Oh;,four or fiGe;‘

4 0 . Four or fiﬁe?.’

5 'A Yes.

6 Q Of all the partials?.

7 A Of all the partials;‘

8 o .And,sp; the information is what you obtained
9 from others? .

e 10 ‘A" That's correct. f
S|l Q. Do you have any;noteQ‘Or doéﬁméhts that .;
12 Mr. Purdy made as to what work was déné? é

13 A HeAreported to me and I wrote it down. L

14 Q He reported it to you. verbally? g

15 A Yes; %

16 o When did this take place? . hﬁ%}
17 A, The day we were leaving the job. 24th of R
18 July. |

19 [0} S§; it's your testimony that on that date;

20 Mr. Purdy came to you with no notes and told you what

21 was done in the partial units? - g@?ﬁ

t

22 A Well, he had walk sheets with him. He made his e
s 23 notes. He made his notes on his pad, came to me and told
32

0 181




162

me these;_gnd I wrote tﬁém down on worksheets that you
ﬁ see. |
3 Q You don't have his notes?
' 4{‘ L No.
5 i Q Do you know‘whefher he has them?
Gf; A You must ask Mr. Purayg.’;‘
7 ;‘ 0 - We will, "
8J "Prior to purchasihcj. the stock of JohnMark - :
9 | Constructibn;,did'yOu have any experiéﬂcé'in the -
ld;! construction field? "
11{‘ A No. *
12?. Q And dﬁring the month of say April, May, June,
13“ you were not present on the job site every day; were you?
14'i A. Yes, I was; almost every'day;
15 THE COURT: Now, go back. You say this was a
ls‘i brand new company and a new experience for you in going
17;; into the renovation field?
18? THE WITNESS: Your Honor, the company started
19% in March of.'79;
20{ THE COURT: Yes.
-21; THE WITNESS: I, with two contracting people.
22?‘ THE COURT: So, the company was new?.
23% THE WITNESS: Yes, sir.
33]
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N 1 THE COURT: Was the work-new to you, also? . . gi
2 THE WITNESS: It was new to me; but not to my {;
3 | partner, Your Honor. | éf
4 THE COURT: Right. Okay ,‘ :
5 THE.WITNESS: He is a construction man; for ) ?
6 Years. I'm a businessman.
7 THE COURT: Uh-huh.
8 BY MR. MAYS:
) 9 Q Mr. McCarty; didn't you tell us at yoﬁr
. 10 Y| deposition -- |
1 THE COURT: You 'vjhét? Excuse me. I didn 't hear -
12 his answer. | |
13 THE WITNESS: Oh, I'm sorry.
14 THE COURT: You said, "I am" what? i
15 THE WITNESS: A businessman. :
16 THE COURT: All.right. Go ahead.
17 BY MR. MAYS:
18 Q Didn't you tell us at your deposition that you
19 were only present at the job about 20 hours a week? A‘ : i?;f
20 A Approximately; yes. i
21 0 Mr. McCarty, on March 12th, 1980; when you ;
22 entered into the Ivy Mount contract, did you obtain j
o 23 contracts from your -- the subcontractors that you use. 5
34
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A When we got into the project, yes. Before they
did any work;,we hired them;,contract company;jyes. a

Q You had written contracts?

A Yes.

Q And did you show yqur.subcdhtracﬁqrs the Ivy
Mount construction agreement?

A~ Showed them their portion that they had to dg;
yes.

Q Did you have‘ahy?hgreement; or was there a
pro%ision in these contracts that the prices they weré'
charging would not increase during the contract pe;iAd?‘j

A We had no provision, but it was uﬁderstbeL.

d Well, in fact, the prices your subconﬁracﬁors‘
charged did increase. during the contract period?

A Not that I know of. -

Q Didn't you tell us that at your deposition?

A Not that I know of.

0  The cost Pf materials increased during the
contract perioq; didn't they?

A Oh, yes.

o} And you had no control over that, did: yau?

So; if you computed a 15 percent profif on

March 12 and the price of your materials increased, then
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1 your profit’margin decreased during the contract period;
2 isn't‘that true?
3 A There were certain contractors, like Sears,
4 which'would'give us a six-month contract at no increase in
5 price. Other contractors would not;_and we had no
6 confrol over that.
7 Q SQ; othe: than Sears;,how many other suppliers
8 || agreed to hold their prices in line?
9 A . None that I know of. -
10 0 Do'&oq'kﬁow what percentage of increase you had
11 || in materials? Cost of materials? . |
12 A No, I dén'ﬁ; |
1 0 And Mr. McCarty, /JohnMark Construction, Inc.,
14 enﬁerea into -the modification agreement dated June 18,
15 1980; freely and voluntarily; is that correct?
16 A Correct.
17 Q And you felt that that would resolve the
18 || differences JohnMark™ had with ADC Fairways?
19 A Correct. -
20 Q Up to that point?
21 A (Nodding head, indicating in the affirmative.f
22 0 Mr. McCarty; I believe you testified that Mr. Dillon
23 - ‘was the.pérson. that’ ordered:JohnMark off the job; is-that
36
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]

%
1

ll correct?

| ‘
2, A Mr. Dillon told me Mr. Daly had said that he
3 || wanted us off the job.
4 THE COURT: Was that both times or just -- .
el ' THE WITNESS: Both.times;<yes, Your Honor.

8 [ Mr. Daly is the only one who had the authority.

i S o '

7 . BY MR. MAYS:

8 Q But at that point;‘you did not havé knowledge

j , , S 1.
& of what Mr. Dillon's authority was to make such a statement,

‘ 100l g3q you?

loml A N
12| E ;MR; MAYS: Your Honor;AI think i'm almost
18 i finished; if ydﬁ would just indulge me for a moment.
14, THE COURT: All right.
15 | (Pause.)
16 | BY MR. MAYS:
1

0 Mr. McCarty; with regard to the partial units;

18 isn't it a fact that ADC Fairways requested that you

19 provide invoices; vouchers} receipts, or other
20 documentation to establish the extent of work in the
21 . .
partial units?
22 5 b
; A. No. ) . L o
2? Q So, if your former attorney says that, then
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10

12

13

14

15

16

17

18

19

20

21

22

23

that'

you?

s not true?'
A. . That's right.

0 You're saying that ADC never requested that of

A No.

Q Other than your handwritten notes as to what you

claim was done, you don't have any receipts, vouchers,

invoices; or anything of that nature to establish the

extent of the partial work?

Mr, Sturgill} the --

MR. REESE: If Your Honor please, that invades

‘my propér time. I have to.have Mr. Mates;,the'electrician;'

»

THE COURT: The question was other than invoices;

you don't have anything to what?

MR. MAYS: No. Other than the written notes

he has on his sheet =--

THE COURT: Yeah.
MR. MAYS: The question is --
THE COURT: Does he have what?

MR. MAYS: Does he have any receipts; like, for

example, he told you.he paid --

THE COURT: No; just reoeat the question.

MR. MAYS: Receipts; vouchers, invoices.

. 187
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THE COURT: Well, that's a proper question..
Do you have any;_other than your tally?
THE WITNESS: I have inVoices, my subcontractors,

which charged me for the work;,that I put in here. I have

" the invoices from the suppliers where I ordered the

equipment that went in here. I have payroil.from'the
workers who worked on the units;,Your Honér.

MR. REESE: I might indicate for the record,
I have tﬁe subgpntractors that are'presept in our case,
will'puf thea'oﬁ with reference to the work that théy did.
I dop't know what more‘we can add.

| THE COURT: I get a feeling, Mr. Mays, that
you are going to want to examine all of these papers.
Am. I right?- . |

MR. MAYS: Yes;‘Your Honor.

THE COURT: Wh} don't you all spew them out
here now and sit and look them over for an hour or so in
my absénce,vbecause you may not have any questions about
them, and then you may have a lot; But I have the
impression you are talking about dozens and dozens of
papers.

MR. REESE: If Your Honor please; we have

produced them for them before. They have examined every one

« . 188
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THE COURT: Mr. McCarty was on the stand.

MR. WEINER: Your Honor; I believe there are
witnesses in the courtroom.

THE COURT: The witnesses are again excluded.
Go.back to the wifness Room.

All right. Resume the questions.

CkOSS EXAMINATION
BY MR. MAYS: |
Q. Yoﬁr_Hﬁnor, I need to refer to an.exhibit.

Mr. McCarty, I refer you to what has been marked

Plaintiff's Exhibit No. 2 it looks like. That is your

. list of partial work.

THE COURT: That's the wrong number. Two is
the.céntéact.

MR. MAYS: Eleven, then.

BY MR. MAYS: |

Q That's your list of partial work?

A Yes, sir.
Q Is that correct?
A ' Yes, sir.

Q Mr. McCarty, yesterday you testified that you

computed a 15 percent profit per unit at Ivymount?

189
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THE COURT: He did.
BY MR. MAYS:

Q Now, your list of partials which were introduced
into evidence yesterday indicates a 20 percent markup on
each unit; is thét correct?

A That's correct.

Q ‘“Did.you just forget about that? Or were you
trying to mislead thg Court?

A I didn't understand the question. Will you say
it again, pléase.\

Q You told us yesterday you computed a 15 percent

profit on a unit price.

ar

A Yes,-si?;
Q Now? you have a 20 percent markup on each of these
partial units? |
A Yes.
Q And I'm asking you --
THE COURT: Why the difference?
BY MR. MAYS:
Q - wh& the difference?
A When we went into the contract, as I said, we
find out how much it's going to cost us to do the job.

Then we add our 15 percent profit, and that is the price
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we.bid to do the job. I do not know why I put 20 percent
on. here, but there is 20 perce;t ;dded here.

0 So, that's incorrect?

A Yes. It should be 15 percent.

Q So, from the figure you testified to yesterday
as your total figure on partials which was $26,022.99 shoulq
be reduced by 5 percent.

MR. REESE: I don't believe that is the case,
Your Honor. Those figures also include tax, and I don't
think you would be reducing the tax.

THE COURT: That's a matter of mathematics to
férgué later to deécide the‘'difference between markupé,
markdowns,. percenfages of profits. What he said yesterday
was that he computed the job on a 15 percent profit. He
didn't say added cost plus 15 percent, but I'll leave that

to the questioners to develop further.

BY MR. MAYS:

Q To make this clear, Mr. McCarty, it was 15 percenft

markup of the unit price; is that correct?

A . Fifteen percent markup. I have 20 percent markup
of the unit priéé.

Q- But you told us --

THE COURT: How did you compute the 15 percent?
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- job; the cost of appliances; the cost of materials and

THE WITNESS: To compute the 15 percent, Your

Honor, I -- we added up what it would cost us to do the

labor and so forth, and then took 15 percent of that and
added it to that price.

THE COURT: So, it's 15 percent added for profit3

 THE WITNESS; For profit. Yes, Your Honor.

THE COURT: All right. And there was a
standard priceron those apartments?

THE WITNESS: There was a negotiated price on
those apartments. Yes, Your Honor. |

THE COURT: Which became a standard price for each

unit and the 15 percent you described came to how many

dollars? )

THE WITNESS: We figured about twenty-two hundred.

' THE COURT: Not about.

THE WITNESS: Pardon?

THE COURT: How much was the 15 percent?

THE WITNESS: About $300.

THE COURT: I won't hear an about. ban't you do
the matﬁ?

THE WITNESS: Yes, Your Honor.

THE COURT: You're suing for the money.
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THE WITNESS; Yes, Your Honor.

THE COURT: Xou're'not suing for about money.
You'fe suing for what you sued for. How much would you
claim?

THE WITNESS: I would have to figure it but,
Your Honor. |

THE COURT: You may.

(Pause.)

THE WITNESS: $330, Your Honor, per unit.

THE COURT: All right.

BY MR. MAYS:

Q Mr. McCarty, I'd iike to direct your attention

to Qhat was marked as Plaintiff's No. 1, the "construction

agreement and the attachment thereto. 1I'll find it for
- b ]

you.

Specifically, I'd like to- direct your attention
to Attachﬁent‘l -
THE COURT: What's the question?
BY MR. MAYS: -
'é" -~ which is attached and made a paré of the
coﬁstruction agreement. Now, the particular items listed
in Paiagraph 3 and.the.cost,df those items, those figures

are included in the unit price.
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THE COURT: Phrase it as a question, sir. b s
You were Qaking a statementf Justlask a question. Ef%
BY MR. MAYS:
4 Q Are the figures listed in Paragraph 3 included in 3%
5 the unit price? | : ' ». ?%%”
65 A Are the figures included in the unit.price?
7} | Q  Yes.
Q A All material including appliances are included
9 in the unit price.
L lq' ’ THE COURT: Repeat the last question and. answer.
) 11 jil I'm sorry. o ﬁéf
1z ' MR. MAYS: The question, Your Honor, was were
li | the material prices listed:in Attachment 1 included in the i
14. unit price, the standard unit price. He said they were. L
1§ He said cost of all materials were included in the standard !
1@‘ unit price. |
17 THE COURT: All right.
18 '~ BY MR. MAYS:
19 Q | So, when you were paid the unit price, you had 'j?@f
2@\ to reimburse 6f pay for the materials first_on.a dollar for
215 dollar basis; is that correct? ;
2# a Most of the time we paid for our own and then ‘%i
2% wére reimbursed when we would pay. L'
_ : ‘
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9
1 Q So, any profits that you could make on a unit
9 would have to be -- you would ﬁ;v; to dedu¢t the price of
3 your materials first; isn't that true?
4 A Correct.
5 0 So, then, your 15 percent per unit would not be
6 the ﬁnit price stated in the contract. It would be that
7 price,leés the cost of your materials?
8 MR. REESE: Your Honor, please, that's not the
9 -way he testifiéd.
10 THé COURT: Sustained. He said he coﬁputed the
11 cost and then added 15 percent for profit. The costs are
12 lab&r and materials.
13 MR. MAYS: Your Honor, I thought he said he just
14 took the unit price and added 15 percent.
15 THE COURT: But what is the unit price made up
16 of? What is it made up of?
17 THE WITNESS: Material, labor, plus 15 percent
i8 profit.
19 THE COURT: Okay.
20 BY MR. MAYS:
21 Q All right. Mr. McCarty, in Attachment 1,
22 Paragraph 3 then why is it spelled out that the contractor
23

shall furnish the cost of the specific items listed there?
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A Would you -- did you say we would furnish it at-

Q No. I'm asking ydu why was.that put in the
contract, then? What's the significance of that?

A I don't know because it was all changed.
Q Would you read Paragraph 3 for the record.

MR. REESE: The document --

THE COURT: It's all in evidence. If there's
sometﬁing you wéntime to look &t, I'll do that; but the
whole contract's in evidence.( There is no need to. put it
in a second time.

MR. MAYS: Your Honor, I'm not asking that. I thin]
there's a point to be made here..

THE COURT: If there's a point, then you argue
it to me that the contract provides and you point ou;.

MR. MAYS; Very well, Your Honor.

Mr. McCarty, with regard to the partial units
those would be one through ten and Unit 31?2

THE COURT: Excuse me. The witnesses are
excluded to wait in the Witness Room down the corfidor.
Sorry.

BY MR. MAYS:

Q Yesterday afernoon after the Court adjourned,
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we looked at invoices from certain subcontractors.

. -

a Correct.
(o] And isn't it true that you did not have most of

those invoices available to you when you cpmputed your
figures for your partial work?
A May I answer that?

THE COURT: That's the question.

THE WITNESS: Yes. As I explained -- you said it
was after Court. As I explained, my récords Qere made
available té you to cop&, and you‘copied them éll, and
my records are not complete anymore.

THE COURT: But the questioh is did you have
all of your cost figufes and papefs when you made up your
claim?

THE WITNESS: Yes, Your Honor.

BY MR. MAYS:

Q Not the claim. Those yellow sheets. Did you
have them when you made those Sheets?

A That's when I made up the claim, Your Honor.

Q Didn't we -- didn't you see bills, invoices
yesterday that’you hadn't seen before?

A No.

0 How about Mr. Sturgill's bill?
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ﬂ' A What about it?
ﬁ o] Did you have his complete billings when you made
3 || uwp --
4. A Yes. There's a copy in Mr. Sturgill's file.’
5 | Q Mr. McCarty, I'd like to ask you a couplé:questions
é ’about the eleven units in Ivymount ° which Johnmark
7 claims:afe complete, specifically 21 through 28 and 32,
8 33, and 38.
 3 Now,.those units include the first éeven‘that
10~ were due Qn July 3rd under the modification agreement; is
11 that correct? -
12 A Not these units, no. On July 3rd the model
13 units, I believe, which were eleven and twelve.
14 0 Noq, all of our records show that the models
15 were part of the 19 and .Schedule 1, Mr. McCarty. Does
16 that refresh your recollection?
17 A You're correct.
18 Q Now, isn't it a fact that of the first seven’
19 units due on July 3rd that those units did not have the
20 ||l cove molding- or the kitchen lights required by the
21 contract?
22 A That is correct.
23 Q There's no question about it?
| 198
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A No question.

Q And you did not on th;t‘Aate have-affidavits
to show the'developer that the material was not available?

A No.

'.Q And i;n't it also true that as of that date

those units had.not pggseé final Fairfax County inspectiogs?

A " I do not have the fecords with me. If I may
refer to my‘records;,

Q. Do you have -- well; you don't know; is that
what you're éayingé

A I don't know.

0 Directing your attention to . Paragraph 10 in
the construction agreement, isn't it true that a unit
is not completed until it's passed all Fairfax County
inspections?

A Paragraph 10?

.Q The last sentehce in Paragraph 10.

THE COURT: Counsel, just read it to me and go on
with your question whatever it relates to cause it's in
evidence. You don't have to ask the &itness if he
agrees.

MR. MAYS: The last sentencé I'm referring to

says, "No work shall be deemed complete until final
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inspection is made and approval is received from every
governmental authority whose approval is required."

THE COURT: All right. Now, what's your
‘question? |

MR. MAYS: Well, the question is under that
paragraph the unit was not deemed complete --

- THE COURT: WﬁatAdo you want to ask ﬁim?' You can
make those arguménts to me in closing arguments.

MR. MAYS: Yes, Your Honor.

No further questioné, Your Honor.

REDIRECT EXAMINATION

BY MR. REESE:

Q Redirect, if Your Honor please. .

Mr. McCarty, there have been some instances wherein
in April and May of 1980 some checks were made out to you
and/or corporations in which you had interest in from
thﬁmark;. What do those checké represent?

A They represented repayment of loans.

Q ' Had you --

A That myself and my other company had made to
the --

Q Checks that were alluded to.earlieriin cross

examination, that's what they consisted of?
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A Yes, they did.
Q As a total figure, how much money had you
personally loaned to -Johnmark?

A - Approximately $75,000.

Q All right, sir.
Now, sir, you were questioned concerning that

Mr. Dalyﬁafter a May date was the only one who could

_ approve units. How many units did Mr. Daly walk, to your

. knowledge?

A Noﬁe that I know of. Nor did he approve any. --

Q  How many times a week was Mr. Daly even in this
area?

A He normally céme in around mid-morning on
Tuesday and stayed the rest of the day.

Q  All right, sir.

Now, it has also been questioned of you that you
didn't order the éove molding for these eleven units,
which seems to bevthe major question in this particular
case -- these are the eleven units that were presented on
or about July, I guess, July 10, 1980 - and it's been
indicated that .you did not order those cove moldings until
June 30, 1980. Would you explain to fhe Court why that

order wasn't placed until then?
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A We could not get anyone to approve exactly what
kind of moldingbfhey wanted. Mr. Sauer, I believe it was,
had to get all kinds'of.samples, bring them back for - .-
them to choose one thét .Would be proper. |

Q "Was that finally done by them on the 30th of
June?

. A '.Approximately that date. Yes, sir.

Q Who was the one who finally said go>ahéad and
order this particular kind of‘mo;diﬁg?

A It was done by Mr. Kische, I believe, but you
must ask Mr. éauer because he was there.

Q Now, it has also been stated that you.were
a week behind in the delivery of units at Ivymount -
upder the original contract, and I believe the gquestion
put to you was that the first units that you delivered
were on April 25, 1980, rather than on the 18th of April.

A  Correct.

0 I see. Would you explain to the Court the
conditions that led to such a delay, a one week delay as
it ended up? |

y:\ There were several, but the'most important was
that almost immediately after signing'the contract they

decided they wanted to buy the cabinets. They wanted to

<02
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buy them from a vendor that they knew.

THE COURT: They beigé ;.D.C.?

THE WITNESS: ers. Mr. Daly, Mr. Dillon, and
especially Mr. Barry Mates who actually signed our contract.
It was é friend of Mr. Mates.

THE COURT: Continue, then.

" THE WITNESS: Okay. And if you'll notice on

- the scope of work Mr. Daly had written up there that the

sevén units completed -- to be completed by that fi;st
schedﬁ}e date was continued upon the delivery of: the
cabinet; which had»to be ordered after the éontract
was signed.
BY MR. REESE:’ L

.Q All right. Were there other matters that led to
that delay?

A There were other things like broken pipes,
flooded apartments.

Q Why would you have broken pipes in the apartment
complex?

A It was 17 year old buildings, and pipes would
break and ffeeze at that time because no heat, because
the power was turneé'off.

Q Who turned the power off?
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1 A Well, they were fixing the air conditioning units

and heatiné'units.'

THE COURT: The question is who.

BY MR. REESE:

QT - Who turned the power off?

A A.D.C. Fairwayé or their other contractors.
Q You certainly didn't?

A - Oh, no, we didn't.

Q But be that as it may on Apfil 25, 1980, you

did deliver some units; didn't you?

: A=§ Yes, we.did;

Q Would it be fair to say that you delivered

units eleven, two, thirteen, fourteen, 15, 16, 17, 44,

1 {
‘4” 47, and 48 on that date?
15, A I don't have the records in front of me, but that
I}
16 ] K

'{l sounds correct. -

0 Let's take a look at these invoices if we can.
Are these the invoices that you all delivered on April 257
(Handing documents to the witness.) . f3?~

A Yes, they are.

Q All right, sir. Who accepted those units?

A Mr. Quatmann.

Q Mr. Quatmann you identified as the on-site
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supervisor for A.D.C.?

A Correqt.

0 He's here today; isn't he?

A Yes, he is.

YQ He accepted the units on April 257

A Yes, he did.

Q  All right. When were you paid for those units?

A~ According to A.D.C. records, which I don't agree

-with, I was paid for them on 18 June, 1980.

Q Juhe 18, two months =--
A | Yes, sir. : AN
Q- -- elapsed? )
MR. REESE: Your Honor, please, I'd like to have
these introduced into evidence after counsel's had a
chance to look at them.
(Handing documents to counsel.).
MR. REESE: Your Honor, I believe this might be
our fourteen.
THE COURT: Correct.
MR. REESE: Is that correct? No. 142
THE COURT: Plaintiff's 14, series of invoices.

Are there seven in number, counsel? You rattled them off

here,
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MR. REESE: There are ten in that number if
Your-Honor piease. There were ten units --

THE COURT: Let's go bagk gnd inquire of the
witness, then, because you've accepted that seven were
delivered but now you say ten were approved, and that
confuses me.

" MR. REESE: If Your Honor please, under the

-modification agreement which was June 18, seven units were

going to be presented beginning with the third day of

" July. This comes befdre,that.

THE COURT; _fhat's right, and you asked the
witness -- you're just‘going to have to.clear it up. You
said weren't ybu'due-éo delivefAseven ﬁnits a week before
April 25th, that is the 18th. Yes. You didn't deliver
them until the 25th. Right. But now you seem to show
that he delivered more than that. He delivered ten; is
that it?

MR. REESE:-Mr. McCarty, on April 25, 1980, did
you all deliver units eleven,two, thirteen, fourteen,

15, 16, 17, 18 --

THE COURT: I can't write them that fast. How

many units are you talking about?

MR. REESE: There are ten units. There afe ten
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.~ 1 invoices, ten units.
2 ' THE COURT: Who is the person you said accepted
3 these ten?
4 THE WITNESS: Mr. Quatmann, Your Homor. Walter | = I
5 Quatmann, Q-u-a-t-m-a-n-n. |
6 . THE. COURT: Quatmann.
7 . " THE WITNESS: Double "n", Your Honor.
8 - THE COURT: All right. I'll hook these together.
9 (Whereupon, Plaintiff's Exhibit No. 14 was 'Q{g
-, 10 received intb evidence.) | ;éff
nf By MR‘..‘;REEES'E{ . L o e
12 Q  Now. sir, on May 9, 1980, did you all deliver

13| ynit- 4355-41? I show you the invoice of that, " -

14 (Handing document to the witness.) §~
15 a Yes, we did.- 2
16 o) All right, sir. .Was that unit walked b§ P
R Mr. Kische on Méy 16, 1980? And I show you this walk 5;
18 sheet. ig
19 (Hahding document to the witness.) %;;
20 A Yes, it was. f'
21 Q And he indicated there that the unit was fine
22 ‘except for cove molding and kitchen light?

f 23 A | And scribe molds.
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1; ' Q And scribe molds. We're back to the same
2 problem that we had before?
ﬁ A  Yes.
45 ' THE COURT: ©Now, stop and spell this man's
; name. Kische.
65% MR. REESE: . K-i-s-c-h-e, I believe is the
7 correct spelling.
8% THE COURT: You say he approved what unit number?
Q;L' THE WITNESS: 'Forty-three 55-41, I believe,
1of‘ Your Honor.
i

THE COURT: But you say he didn't really

approve because he noted it wasn't complete; is that

(Whereupon, Plaintiff's Exhibit No. 15 was
|l received into evidence.)
22} | BY MR. REESE:

Q When were you finally paid for that unit?

right?
TH? WITNESS: Yes, Your Honor.
THE COURT: So, then, it was partially approved?
THE WITNESS: éorrect, Your Honor.
THE COURT: All right.
MR. REESE: .If Your Honor please, No. 15, I
believe. |

; 208




P IR N
L

23

10

11

12

13"

14

15

16

17

18

19

20

21

22

23

A Again, there is a question. However, A.D.C. has

noted that I was paid for it on the 18th of June.

o} All right, sir. Now, on May 16 d4id you then
iver Units 42, 43, 45, and 462

MR. WEINER: Your Honor, I just -- I have Yo
object Yo the fact that the work that was done prfor to
the modifidation agreement, ‘a5 Mr. Reese 'said An his openinl
there was ank'ssiﬂg and making up of differghces, and there
was full paymeht and everybédy loved eagh other as of
June 18th.

MR. REESE: Xf Your Honoy/ please, I might
resppnd to -that.

‘IHEAcbﬁRT; I don"yunderstand why I'm hearing
evidence of wﬁq approved gfme ul\its théf were paid for
because this is a suit/for things\that weren't paid for.

MR. RﬁESE: Exactly, Your H¥por.

THE COUKT: So, it's like sayi you kﬁow thé
two.roads, you/know this one goes down her so we don't
take that rg@ad. I just don't want to hear abdat it.

MR. REESE: I'm prepared to respond if ur
Honor fplease. VYesterday's cross examination by Mr. ys,
fully 85 percent of‘that examination had to do with the

inancial situation that Johnmark- foﬁnd itself in in late

209




25

13

14 -

16

17[

18

19

20

21

22

23

‘BY MR. REESE:
[o) Rather than introduc; tie rest of the invoices,
you indicated on May éGth, 1980, you presented Units 42,
43, 45, and 462

A Correct. '’

Q All right. And when were you paid for those

A 18 June.

0 Ail right,lsir. And on May 28 did you présent
Units 34, 35, 36, and 372 |

A Yes, wg'did.,

0 When were you paid for those units?

A Again, I'd have to say there is a question,
but according to A.D.C. records 18 June.

MR. MAYS: Your Honor, we object to that
because that's just.an opinion of the witness as to when
he thinks he was paid.

THE COURT: Save that for cross.

BY MR. REESE:

Q ' Now, sir, what did this delay -- the first
units you presented April 25 you weren't paid for until
June 18. What did that delay do to Johnmark™ during

that period of time?

210

e




o

o

26

10°

11

12

13

14 -

15

16

17

18

19

20

21

22

23

A It had destroyed our credit. We had to pay for

all our material. ’

MR. WEINER: Your Honor, that's totally without
tside the scope of anything on direct -- on our crosg/
Thid is his redirect.

THE COURT: The cros#, as I understood ALhe
proffer yeeterday, was '~ to show that while £he
contractor 1dgt, or did not make any money /n the firsﬁ
contract, he mad¢ -- he claimed he made Z5 pércent on the
second onei-and the\ cross examinationf as I understood
it, was to show that ¢ couldn't mA é'money on it, and
he was broke;. :

Now, the rebuttal Woday is if I was brb#e, it
was your fau}t.

'MR. REESE: Jhat's the ¢ason why --
| THE COURTY To put it blunt y, that makes it
all relevant for fedirect.

MR. REESE: Thank you, Your Honox\

R. WEINER: Your Honor, that is a & bject
matter gf Counts 2 and 3 that have been severed.

MR. REESE: You made it a subject matter

yefterday, Mr. Weiner. I didn't bring it in my direct.

ou're quite correct, but you brought it in on cross.

<11
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COURT: I had held it admissiblo.-=fd the

preseﬁce of it is admis y rea Anything else?

BY MR. REESE:

Q What else happened to Johnmark You said that

| it dest:oyed your credit.

,‘ A Destroyed our credit. Our workers were very
A disgruntléd. They didn't want to wofk..They didn't know

( whether they ‘were“going to get paid or not. We had to pay

them in cash. They wouldn't take our checks aﬁymore. We
couldn't get any more appliances to put in. - It just

_completely destroyed it. -

N 0 Now, turning to this chart that has been prepared

by deéense, I do note, however, that during this_period
of time that late April énd May you were being paid some
i moneys by A.D.C.
A Correct.
Q Is that correct? All right.
But you also had the Heritage Woods contract
going at the same time; didn't you?
A ~Correct, and_all the péyments were from Heritage
Woods.
1 Q Were for Heritage Woods projects but nothing from

Ivymount " :during that period?

21
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A None.

THE COURT: You mean thesg last two exhibits
weré for'Her;tage'Woods ﬁnits and not for Ivyﬁbﬁhtyt?

THE WITNESS: No. Those are Ivy&bunt's;-.

MR. REESE: Those are Ivymount's, I was
referring to the chart where he received some moneys, but
it was for the:Heritage Woods project he received moneys;
not for the I@xﬁount' project.

THE COURT: But weren't you saying that these
Ivymount'“ m&heys wereAreceived late?

THE WITNESS: Yes, Your Honor.

THE COURT: What is it ~-- well, we will resume
in a minute.

(Pause.)

BY MR. REESE:

Q Mr. McCarty, you indicatéd that on April 25 ten
units had been presented and accepted by A.D.C. on the
Ivymount - prqjeci; is that correct?

A Correct.

Q But you weren't paid for those units until .
June 18, 1980; is that correct?

A Correct.

Q All right. As a matter of fact, you weren't paid
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for any of these Ivymount units until June 18, 19802

A  Again, I say there's é qﬁestion, but according -

ﬁo'A.D.C;.recqrds, correct.
" Q All right, sir.

| Now, accofding~to A.D.C. records, however, they
did make'you certain payments in April and May; is that
correct? -

A .'QOrrécta.

Q All fight. During that period of time, did
you also have the Heritage Woods project being wound up
‘and cpﬁpleted? |

A Yes. Uﬁ-huh.

Q And these moneys here did they allocate #hgm?
Did A.D.C. when they sent you the éhecks say theée moneys
were applicable tO'Ivaount'  and these monéys were-

applicable to Heritage Woods?

A No. They called it charity.

Q Charity?

: A ‘Yes, sir.

Q. ‘I see.

THE COURT: Were the checks labeled? Or did a
letter accompany them saying apply this money to "x" |

debt?
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THE ﬁITpEsse They would not, Your Honor. They
wouldn't.

THE COURT: All right. Then the rule of law is
the creditor~may:ap§ly them ﬁo:any debt he chooses.
‘ ‘BY MR. REESE: i
o] As a ﬁatter of fact, you applied them to the
Heritége'Wbods pfojecté

A Correct.

Q All right, sir.
MR. REESE: I think that -- I don't think IAave
any furSher questions. )
COUﬁT: You may step down.
ﬁR. WBRINER: Your Hoﬁdi, may w ave an
opportunity?‘
THE COURT: W1, you gf€d a cross.
MR. WEINER: Well Mhe did a  recross.
THE COURT: If You pe ieve you have something
special or unusual, t it doesn't on forever.
.MR. WEZNER: Your Honor, I ju --
T COUﬁT: Next.

- (Witness excused.)

MR. BOYKIN: Raymond Purdy.
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Whereupoﬁ, el e

MELVIN RAYMOND PURDY,
was éalléd as a witnéss by and on behalf of the Plaintiff,
having been preQiously'duly sworn, was examined and
téséified as follows:

DIRECT EXAMINATION

BY MR. BOYKIN:

Q State your name for the record, Mr. Pufdy. }
A . Melvﬁn Raymond Purdy. N
, Q What's: your address, Mr. Purdy? .
A 3311 Mélwopd Road, Upper Marlboro, Maryland.
Q ° How are you empléyed?
13- A At the present time? ' e
14 o] Yes, sir.
15 A I'm employed by a construction firm. h
16vi Consﬁfhction. E?:
17 “ | Q Did there come a time when you were employed by
18!‘ Johnmark .COnstruction?
19 A Yes, éir.
201 Q When was that?
21;; A That was in June of '80. %;
: . . ;
22% o] What was your position with them at that time? A
235' A I.was a fofeman.
‘i;
} L -k
; :




32

10°
11

12

13

14 -

15

16

17

18

19

20

21

22

23

Q What is your relationship to Johnmark  now?

A  None whatsoever. .

Q Were you involved in building 4355 at the Ivy-
Mount project? | :

A Yes, sir, I was.

Q What units were you involved with there?

A RAll units within the building, all levels."

Q You worked on all the units in that particular
building; is that correct? ' |

A. Yes, sir.

Q Whét were the conditions of the original 19

units ir ‘Ivymount' when.they were delivered on June 26th,

19807

A. Wel%, the units were just about complete. Ihere
was a slight punch list on them, and there was an item --
there were two items that were missing. Cove molding apd
kitchen lighting.

Q O;her than that what was the condition of the units

A They were in good condition.

Q .What about the condition of the second énd third

floor units that were delivered on July the 3rd, 19802

A Well, they were also in good condition.
. Q How long have you been in the rehabilitation ,
business?

Y
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A I've been in the conﬁtruction field for twelve
years;
Q  Would ybu explain what a punch list is?

A Punch ligt -
Q As you understood,it?for'that particular project.

A A punch list is after you finish the majority

of the work in the unit, and it's walked, and such items

are picked up like someone puts a mark on the wall after

it's been painted and you have to touch up the paint, or

‘perhaps the cleaners missed -- windows something to clean

that they didn't thoroughly clean well, or some small item.
Nothing major.
Q In your experience, are units turned down because

of a punch list item?

A - No, not normally.
Q What is the normal practice?
A Well, a punch list is given on what items are in

need of correction, and you, in turn, go back into the
unit and correct'these small items within a small amount

of time uéually -

. MAYS: Your Honor, we object to evance
of this because what may pened in other contracts

in dif SIltuations doesn't help the Courts is

<18
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outst his province.
THE COURT® ustained. shown to be a
foreman, but not 0 handles illings.

BY MR. BOYKIN:

Q ' Your Honor, going back to tﬁe situation of the
kiﬁchen lights and the cove molding, what . -- who had
knowledgé that these things were not available on July
the 3rd?

A | All parties ihv&lved in- the job knéw. that the
light$ andvéhe“moldiﬁg were not available for installation.

Q- Did theyjknow ghat it had been ordered?

A 'Yes. They knew they were on order for instal-
iétionﬂ |

Q Okay. On.July 9th did Mara Ernestsons walk the
eleven units in question?

A Yes, she did. -

Q What was the result of that~walk thropgh?

A What is --

MR. WEINER: Your Honor, I don't think he's laid
the foundation work whether or not he was with her. He's
asking results'of a walk.' I think he has to find out --

MR. BOYKIN: I withdraw the question.

<19
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BY MR. BOYKIN:

Q Did you personally walk units on July the 9th,
19807?
| A Yes, sir. I was present.

.Q Who was the representative from A.D.C. that

accompanied you?

A Mara.

Q Is that Mara Ernestsons?

A . Yes, sir.

Q Who else was présent in that walk through?

A Mr. McCarty.

Q Juét the three of you?

A Yes,-éir.

Q Wh?t were the results of that walk through?

A.  Well, the results of the walk through were that

there was a minor punch list made of all the apartments
that we viewed that day, and that was the results. We
had a minor punch list to go back and correct some minor
things within the units.

Q What happened, then?:

A Well, we corrected the minor problems.
Q When was that done?
A That was done on the following morning.

220 .
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1 S Q What about the cove molding? When was that put
2 in? t
3 A Well, after walking the units with Mara and
4 Mr. McCarty, the following day we received a call saying
5 that the molding was.in; that they had received it. So,
8 we picked the moldingAup,that particular day and installed
7 it in the units.
8 Q Okay.
9 THE COURT: Installed it when?
g 10 . | RV THE WITNESS: The next day, Your Honor.
1 vrkiﬁ | THE COURT: Same day? | |
12 - :‘“i . ?Hﬁ;WITNESS:: No, sir. The following day.‘
13 || . ... BY'MR. BOYKIN: | |
14 | Q  Would that hdve: been Jul.y the 10th, 19802
15 ' A Yes. That would be July 10th.
16 Q Isn'tbthat the day after thé first walk through
17 you had with her?
18 A Yes, sir, it is.
19 , THE COURT: So, then, what's left is the kitchen
20 light fixture;
21 . THE WITNESS: Your Honor, we had received some
22 kitchen lighting. So, we had put‘some lighting also, but
23 we had a back order for some additional fixtures and éhey‘
<21
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hadn't came in. So,-we'had put some lighting plus some
cove molding into the units, but we didn't have all the
_fixtures that we needed because they weren't available.

0 Did you, again, walk thé units with =
Miss Ernestsons?.

A Yes. We walked the units on the next day after
we walked them. We walked.them‘on the 10th, ﬁhe next day
Aafter; and wheh we got to the last unit, Mara indicated
that the'units were okay; they we?e acceptabie. And
Mr. McCarty asked her to sign the approval sheets.

L - THE COURT: What day was that?

THE WITNESS: Pardon me?

THE COURT:‘ Vhat day was that?.

THE WITNESS: That was the 10th, Your Honor.
The following day. 1In other words, we walked the units
.twice. We walked them on the 9th. Then we in turn
walked them, again, on the 10th.

BY MR. BOYKIN:

Q You had done all the work on the 10th?

A Yes, sir.

Q So, the same day that you did the worksheet
you walked back through; is that correct?

A Yes, sir. The very day we did the work on it; the

R
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day.we performed.the.punch-out list.

0 Did she éigh off on tﬂe ;nits?

A No. She refused to sign off on the units. She
said that-they“were~acceptable; That she couldn't sign them.
She would have to return to the office and tell Mr. Daly.

Q What happened then?

A"~ " Upon that, me and Mr. McCarty went back to our
office, which was on the premises, and we waited for some-
thing from Mr.-pillon stating that the units were |
satisfactbry; and he was going to accept them all.

o] Did you get any word?

. A ' No, we didn':_t.:.‘

| Q Did you hear anything frqm Mr. Dillon? =
A No; we didn't. |
Q Heér‘anything from anybody else at A.D.C.?
A No, sir.

0 Okay. What did that mean to you?

A Well, it meant to me that the units were
satisfactory, and they had no rejections since we had already
been'through two walks, and we went through the punch
list, did the items they indicated they wereﬁ;t satisfied

with. It meant to me the units were satisfactory under their

standards.

223
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0 When did you think you'd get paid?

MR. WEINER: ’Objection, Your Honor.

MR. BOYKIN: Your Honor, he can answer that.
THE COURT;: And when . did what?

‘MR. BOYKIN; You expéct to be paid.

MR. WﬁINER: He's not -- he's just the foréman.
THE COURT: - Sustained.

MR. BOYKIN: Why can't he talk about when he's
supposed to be paid on the job?

THﬁ COURT: If you talk about his salary, you

may answer that; but ‘as foreman he is not management in

the sense of payment of bills. If he had a special
relationship, you can show that; but prima face it's not --
BY ‘MR. BOYKIN:

0 Were you familiar with the walk through procedure
at that point in time under the modification agreement?

A Yes. I was familiar with the procedure because
I understood what the contract was requiring me to perform
in order to receive payment for units. So, therefore, I
was under the -- I knew the knowledge and had the knowledge
of the modification agreement to know that I had to turn
the units. They had to be accepted in order for us to ggt

payment on the following Friday.

22q -
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THE COURT: Did you receive the checks?

THE WITNESS: No, sir; éﬁur Honor, I didn't.
THE COURT: Your boss got them?

THE WITNESS: Yes, sir. Mr. McCarty.

THE COURT: Your job was simply get the units to

sétisfy A.D.C. that they were --

h TﬁE WITNESS: Acceptable.
THE COURT: Per contract?
THE ﬁITNESS; Yes, sir. Were per,Contracfv
acceptable units.
BY MR. BOYKIN:
Q Aféer you waited on that Friday and received --
on the 10th and received no word from anyone at A.D.C.,
what happened after that?
A After that I returned to the job on Monday morn-
ing aé a regular routine, and we started working on units

on B and A level.

THE COURT: Let me interrupt and ask -- I'

hearing evY e of how the parties fought, ut I
thought the suit. was we digd © much work and we
want money for it. Np hether were entitled to be
paid earlier not, it's irrelevant. It°' w much did

yo 0, and how much is it worth.

R3S




48

8

10

11

12

13

mam Says they agreed we did it; but the rejections are st
irrelevantwgtil they produce them. They migh ant to

say well we rejec hem because --. _®therwise, I'm going
to simply hear a &aily chrop»®Qgy of what went on, but
that isn't the issyg fefére me, is wad™york done for which

payment wa O be made. All.right, continue.

" BY MR. BOYKIN:

Q The following week did you, in fact, do work on
the basement aéartments? |
A Yeé, we did. |
Q Which apartments did you work on?
MR. WEINER: What week are we speaking about, Your
Honor?
THE COURT: Following week from July 10th, and
I guess that's 1980. That would be July 17. Now -- all
right.
‘3Y MR. BOYKIN:
Q Did you, during the week that began somewhere,
I believe, that would be about July 12th or 13th, do work
on the basement apartments?
A Yes, sir, I did.
Q Is that 19802

A Yes, sir.
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Q What work -- what apartments did you work on?
A I worked onlB level and A level.
Q | What kind of work did you do during that period?
A The ac£ual work in.the units, you know.
Q Which included what?
A Well,Atheir rehabilitation of'them. The rehab
of them.
THE COURT: Did you £finish them?
THE }'WITNESS: No, Your Honor.
Tﬁﬁ COURT: Is there a schedule of what you
did do and ‘- the- pércentage of work done and not done?
THE WITNESS: Yes, sir. There is a schedule.
THE COURT: All right. Can you direct mé to
sométhihg:thgt I should be able to look at that tells me
where you claim how many dollars for some basgment units?
MR. BOYKIN: Yes, Your Honor.
THE COURT: I can't put it in on context right
now.
MR. BOYKIN: I'm trying to get to that point,
Your Honor. It's Exhibit 11 in the list of partials that
were completed on each and every one of.the units in
question.

THE COURT: Where would I look? This is about
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20 pages. Where would I look for those?

MR. BOYKIN: Those aré éil the'uniﬁs, Your
Honof; and they are listed individually from Page 1 on.
It's'Bl through B4, and then A5 through 10.

THE COURT: Now, he just said B level. Now,
what does that mean compared to Bl and 2?

-~ THE WITNESS: There are so many apartments on
the floor, Your Honor; and I worked on both floors which
was A level SO‘many apartments, and B level so many
apartments.

i  THE COURT: What is unit Bl, then?
fHE WITNESS: That;s Apartment Bl.-
THE COURT: That's oﬂe-épartment?
THE WITNESS: Yes, sir.
THE CQURT: I see. All right.
BY MR. BOYKIN:
Q Did there come a time when you understood tﬂat

you would be 1eavihg the job? That Johnmark - would be

leaving the job?

A Yes, sir, there was. -
Q Do you remember when that was?
A That was in a week or so.

Q Would that have been July 24th, 19802

228
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A Yes. Approximately.

Q What happened after that in regard -- now relate

to the judge's question -- in regard to these particular
units.
A Well, the units we were working on that time

Mr. McCarty asked me to go back through the units since
we wenmfé'fully compléted,'and take the checklist I have .

on each unit, individual unit and indicate the items that

" were complete, only complete on each unit; and I did this.

Q Yoﬁ did. What did you do after you had
completed those checklists?
A *© I returned them to Mr. McCarty.
Q Do you know what Mr. McCarty did with them?
A No. I don't have any idea.
Q But you did walk each unit and the level of
completipn was noted on your checklist; is that correct?
A That's correct.
MR. BOYKIN: Your Honor, may I see Exhibit 11.
Now, "this is a~documént that has been marked
Plaintiff's Exhibit 11, and I'd like you to look over
the sheets there and --
MR. WEINER: Your Honor --

THE COURT: Let him finish his question.
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MR. BOYKIN: -- and I ask you to determine whether
or. not these are the units that you walked for which you
provided information to Mr. McCarty regarding their degree

of completeness.

MR. WEINER: Your Honor, that's improper, now.
If we just go back and hear what -- Mr. Purdy just testified
that he'Q;nt back to ce?tain units upon Mr-. McCarty's
direction. He_compiled'a list, and tendered that list to
Mr. McCarty from which Mr. McCarty testified ﬁe compiled
this 1ist~(indic$ting). |

THE COURT: So, he's now asking if this list is
correct.

MR. WEINER: Well, he can't testify as to this
list. He can only testify as to the list that he prepared.

| THE COURT: If he remembers they did the

toothbrush holder in Apartment Bll in” Building 4455 or
whatever, he may say so. It may have less weight to him
than what you suggest, but it's a proper method.

MR. BOYKIN: Go ahead, Mr. Purdy.

(Pause.s' h
BY MR. BOYKIN:

0 Mr. Purdy, in terms of that list some of the things

on there YOu had nothing to do with; is that correct?.

[\
N

<30




53

a That's correct. , " igé:
2 Q But there are other items --  1’ ?f*
8 A As best I can tell froﬁ this liét, it's what I ;fff
4 would say was compiete, as best I can tell. :
5 MR. WEINER: Your Honor, he said --
6 | MR. BOYKIN: I show you another document which

7 has been labeled --
8 2 MR. WEINER: Your Honor, he just testified that

9 he does not have full knowledge of everything'there. Then

. 10° | he testifiés. that the best he can tell it's correct. Now,

) 1 that's not --
12 MR. BOYKIN: What's the objection? | ?iﬁ?
13 || MR. WEINER: We're not exactly compatible. ;
14 THE, COURT: That's for cross examination. i;*
s || BY MR. BOYKIN:
16 | Q Let me show you an item that's been labeled as b
17 | plaintiff's Exhibit 10. N [
18 (Handing document to the witness.) 2}3
19 Now, is this the information -- also contain the
20 infbrmation that you took back to Mr.'McCarty?;
21 A Yes. |
22 Q And this was from your walk through and

: 23 inspection of the apartments; is that correct?
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A Yes. That's right.
[o] And Exhibit 11 was ére;ared in part based on
Exhibit 10, or the initial list; is that correct?
A - That is correct.
THE CQURT: Who prepared ten?
MR. BOYKIN: Answer.the question.
° THE WITNESS: I did.
THE COURT: That's your handwriting? Is that the
list you saynyou gave to Mr. McCarty?
THE WITNEés: Yes, sir.
THE COURT: I see; Let me look at it.

(Pause.)

THE COURT: Then your list is of things not done,

and the other list is the things that have been done; is

that the real difference between ten and‘eleven?
THE WITNESS: I indicated things that were done
in the apartments.
THE COURT: All but cleaning means the cleaning
was not done.
THE WITNESS: Right.
. THE COURT: All right.

THE WITNESS: But that's the list I've prepared;

but I prepared another list indicating items that were done

<32 -
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and gave Mr. McCarty that list.
THE COURT: Was it as long and detailed as
No. 112
THE WITNESS: It wasn't really written down in
that form, Your Honor. It was a check sheet. We had
sheets that we went through the units that.airéady-had
the toilet paper hanger or mirror installed. You know,
it had workout sheets on each unit, and you just checked
it; andAi went through and checked the sheets that
indicated ---just put checks by them, indicated that these
things, these,itéms were installed in the apartment. Then
I, in turn, gave Mr. McCarty a list stating things that
wagn't done in' the apartment. : '
THQ COURT: All right.
BY MR. BOYKIN:
Q After July 4th, 1980, did you have any fgrther
contact with A.D.C., Mr. Daly, or Mr. Dillon?
A After July 4th?
Q | July 24th.
A I'm sorry.
Q After you left the job, after Johnmark lefty
A Yes. I spoke to Mr. Dillon sometime after that.

Q Will you tell us what happened.

233
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A Well, I was --

MR. WEINER: Your Honor, I object to that. . It

has no basis. We're off the job.

MR. BOYKIN: Your Honor, he has a right to --

THE COURT: What is the proffer? What are you

going to show the conversation produced that is relevant?

"~ MR. BOYKIN: I intend to show that Mr. Dillon
discussed the fact that he wanted Mr. Purdy to bid on
additional woék, and that he discuséed the Johnmark"
project, and he discussed the quality of work that had been
done'by ~Johnmark during the period of time that they were
on the job.

THE COURT: What evidence will come out that will
help me decide an issue?

MR. BOYKIN: Well, Your Honor, if one of the
defenses -- and I believe it is -- isithét they did not
perform in a workmen-like manner. This is evidence from
a foréman and an ad&ission against interest by A.D.C.

THE COURT: You were defending a defense that
hasn't been presented, yet. 1Is that it? I don't want to
hear it, now. Let him go back later. all judges have

this trouble. If lawvers just try cases once, you'll see

what the problem is. We don't know how to put a defense in
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contéxt, a defense to a defense, because the origina;
defense hasﬁit been presented.

MR. B0¥KIN: Your Honor, it is the plaintiff's
position that they performed in a workmen-like manner, and
that's the evidgnce I'm trying to put in. |

THE COURT: All they have to do is say it once.
Did.you db it in a workmen-like -- yes. Then lie back and
wait for the other side if it comes in and says it wasn't
and how. Then bring this witness on and éay‘now, didn't

Mr. Dillon tell you everything you worked on was first

class. You're sogood-I'd like to hire you. Don't want

_ Johnmgrk; but I want YOu. That's the way to sell a °

judge én what the case is about.

But to me I'll say Qell, I don't care whether he
talked to Dillon or not. 1It's irrelevant at this stage.

Now, it's true all lawyers do a little bit of
anticipating, but pleése don't put the entire defense
on to something that hésn't been presented, yet. If you
want to say Dillon said your work was generally great,
that's fine. 1I'll hear that, now.

BY MR. BOYKIN:

0 Did he say that you had performed -- Johnmark

had performed in a workmen-like manner?

<3S -
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A Yes, he did.
MR. BOYKIN: I have Aot;ing further, Your Honor.
CROSS EXAMINATION
BY MR. WEINER:
Q Mr. Purdy, you said that you have about tweleve
years of experiencé in constructioné |
‘A Yes, sir.
Q What type of construction?
A ALl'types of construction.
Q Oﬁay.. Had you, prior to coming to work with Johm

mark in June of 1980, had you ever done a rehab before?

A Quite a few rehabs on homes and everything. Yes.|

Q Had you done a rehab in an apartment? A
situation similar to the Johnmark job?

A Certainly.

Q Where?

A Well, in aspects to that, I used to work for
rental properties in fixing up apartments after people'
would move out which there was extensive damage in, a
gregt deal more damage than you would consider a
rehabilitation to an apartment such as A.D.C. Fairways.

Q I'm asking you if you had rehabed apartments

into condos specifically.
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A Specifically? Directly? No.
0 Now, you said you were presently working in the

construction field; is that right?

A Yes, I am.

0 Who are you working for?

A Rosslyn Construction Company.

Q ~ What are you doing for them?

A Rough form carpentry work.

Q Are-you a: foreman?

A No, I'm not a foreman.

0 | Prior to ‘Johnmark,'working~for thnmark; "had

you ever been a foreman?

A Yes:. I've been a foreman before.
Q  When?
A Well, prior to Johnmark T was a contractor

myself for a little bit and did some contract work myself.

Q. ﬁere you a licensed contractor?

A No; I didn't need fo be licensed because I
worked under someone else. Someone else.

Q Now, you said you came to work for Johnmark
June, 1980. Do you remember the date?

A No. I can'£ recall the date exactly.

Q Was it early part of June? Late part of June?
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A I would seem to think it was early part of June,
best I can remember; S

Q Do you remember if it was before June 18th?

A .I can't recall to tell you the truth.

Q When you came to work for Johnmark, what were
your duties?

A ~ My duties at that point were to take the units
and oversee ﬁhem and work, and I also worked with my own

tools, also, in the units; was just not strictly supervision

over everyone. I did supervise everyone, but I also

‘worked myself.

Q So, youn used to supervise the plumber?

A Yes. I was -— if I needed him for & certain timg,

I was to tell him to go in and put in the items that they
néeded to do.

Q Were you to supervise the electrician?

A Well, if I needed him. When I needed him, yes,
I could call for him. |

Q Who élse were you supposed to supervise?

A The men that were involved in the rehabilitation
of the units, the ‘rehdbing of the units.

Q Who was =--

THE COURT: Were you -the foreman for the entire

<38 .
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job? For Johnmark or just one of several foremen, team

. foremen?

THE WITNESS: No,.sir. There was only actually
one foreman. That was me, and in the sense of getting
the units approved and making sure the items were done
and the units.

THE COURT: Was there a job superintendent for
Johnmark --

THE”WITNESS: No, sir.

THE COURT: -- at that time?

BY MR. WEINER:

Q So, it would be fair to say that you would be in
one unit dqing-some work. You said you were doing Qork‘
with your own tools.

A Not every day. On occasions I will choose to
work with my tools because I knew we were at a point that
I could work with my tools, and things were under hand.

I didn't actual;y work with my tools every day, no.

o] On the day ‘that you worked in a certain unit,
you had the duty of supervising work that was going on
in other units; is that correct?

A Well, under the conditions we were all on the

same floor because all you had to do was go out one door
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and go in the other doors. They are all on the same floor.

. -

0 When you came on board, did you read the
construction contract?
A What construction contract? The demanding --

Q I'm just asking you if you read a document called

the construction contract.

A~ The provisions of the contract, yes. I was
aware of --

o] Did you read them?

A Yeé. I knew that we had a certain amount --

Q No. Mr. Purdy, I'm asking you if you read Fhem.
A Yes.

o You read that document?

A Not that exact document. I don't know -- -

Q What exact document?‘

A I haven't seen it. So, I don't know. I can only

see it from a distance.

(Handing document to the witness.)
A I didn't read the whole contract as it's presented
here.
Q What did yoﬁ read?
A I read the scope of work. What is intentions

of -- well, what we were supposed to do in the scope of
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work.
Q Did you read a document called the Modification
Agreement?

MR. BOYKIN: Your Honor, I'm going to object. It
just seems to me that we're getting beyond the scope of
direct, and we're really getting outside the scope of -
relevance, here. |

.

MR. WEINER: Your Honor, I think it's extremely

relevant. This man supposedly went back, looked at units,

made out a list that has disappeared, presented that list

to Mr. McCarty; and Mr. McCarty offered those handwritten
notes based on information received from his foreman who
was supposed to be familiar ﬁith the job. - |

MR.. BOYKIN: The'answefs to the question if he
says yes I read the Modification Agreement, how would that
hélp mé reach a conclusion?

MR. WEINER: They're claiming that certain work
was done. If‘he doesn't know what was supposed to be
done, obviously the reliability -;

. THE COURT: ‘You say his failure to read the
Modification Agreeﬁent would show he didn't know --
MR. WEINER: I say it may. It's one thing I'm

presenting for your consideration.
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THE COURT:  You may answer. Objection's
overruled. Did you read that document?

THE WITNESS: No; Your Honor. This is the
Modification Agreement.

THE COURT: Jugt answer yes oOr no.

THE WITNESS: Yes, Your : Honor, I read the
contents of this Modification Agreement because --

,THﬁ.COURT: Did you read all of it or just part
of it?

THE WITNEéS: This is what I read, Your Honor.
This one.

THE COURT: The whole thing?

THE WITNESS: This one here, the original
contfaCt; and this is the mgdification. When I came aboard,
there was a mass confusion when I came aboard because
they were trying to come to some kind of agreement on what
was to be provided by Johnmark’ Construction Company.

THE COURT: You've answered the question. Next.

THE WITNESS: So, I have --

THE COURT: Wait for another' question. You've
answered well.

BY MR. WEINER:

Q  You say when you came on board there was mass

<q2
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confusion. What did you mean by that?

A Things were disrupted; When I came on board,
Johnmark had -- there was confusion due to, you know =--
I don't know what at that time it was, but I later
understood there was a probleﬁ with the contract.

SO -~

Q ~ Now, you made the statement that there were

problems, of course, getting certain supplies.
" A Yes,.sir.

Q And in particular we are talking about that
cove molding and the light fixture.

A Yes, sir. |

Q Did yoa personally try to obtaip any of this
material? |

A Did I personally try to?

Q I mean did you make a call to some supplier and
say he, do you have some cove molding? This almond
molding?

A Yes, I did.

Q You did?

A Yes, sir.

Q Who did you call? Do you remember? How many
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people did you call?

A Not too many because ga;ically my job was --
Mr. McCartv was aware of it. So, it was basically in his
hands and his secretary's hands that was there every day

bedausé she sat near the phone.

Q Okay. Now, thatfkind of cove molding, is that

.some type of special order type material? 1Is it unique?

A Well, that type of molding, I believe, the color
was the problém (indicating) in that molding. 1It's a
basic moldiﬁé, but the color wasn't avéilable.

Q But this t&pe of molding is generally carried by
most suppliers in the field; isn't that true?

A  Cove base is a general type of moldipg, yes.

0 .Wére.you aware that the cove molding, base cove
molding could have been -- was in stock by -- was
available from'Cheéokee Suppliers in Alexandria?

a No, sir, I wasn't.

Q You said that thg molding was installed on

June -- July the 1l1th? Tenth, 1llth?

A Tenth.

Q Okay. Now, aside from putting in the cove molding,

wouldn't that necessitate another clean job, cleaning up

the apartment?
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A .Yes. We also did that, I recall.

Q That would be -- in other words, you had to go

in. So, you had to go in and do another cleaning after

some more work was done?
A Yes, we did. And that -- very light, though.
0 Very light. Now, the type of ;é;k that had to
be done to rehabilitate thése units, we're talking about
basiq cosmetic type of rehabilitation; is that right?
What Qas requifed?

THE COURT: Is there a list in the contract of

what shall be done over? Can't somebody point to a list,

please?

MR. WEINER: Yes.

THE‘COURT: What page is it on?

THE WITNESS: Would you like me to answer the
guestion? |

_THE COURT: No.

MR. WEINER: Your Honor --

THE COURT: DPI1?

MR. WEINER: Attachments 1 through 4..
THE COURT: To P1?

MR. WEINER: Yes, sir.

THE COURT: Pl is that where we're starting?
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MR. WEINER: Yes.

THE COURT: Now, it just begins with the word

2

3 kitchen cabinets. 1Is there something else that said you
4‘5 should do things according to the attachment?

5; MR. MAYS: Attachments are made part of the

6“ gontrch,.Xour ﬁogor}a

7. - THE COURT; .By some refgrence?

8% MR. WEINER: Yes.

93 THE'COURT:. It saysvin accérdance~with the

10 drawing and/or specificatiohs.for the project. They have
11 not been iQentified, yet. Drawings and specifications.
12 | MR. WEINER: Well, Your Honmor, it says there
13 | is a provision in the contract that the --

14 THE COURT: Contrary to that it says the scope of
15} the work shall be attached to and made a part of this

1& agreement as‘Attachment 2, and there is an Attachment 2.
17% MR. WEINER: Yes.

18% THE COURT: ‘What does the GSI receptacle do in
19; the bathroom? ‘
20 MR. BOYKIN: It's ground, if Your Honor please.
21 | THE COURT: Ground fold. I know what you were
2% talking about. I get the feel for it.
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BY MR. WEINER:

o} Basically we're talking aboﬁt really cosmetic
type of work to the apartments of the units; is that
correct?

a Yes, sir. I would say it was cosmetic.

Q And a large part of it had to do with cleaning
work, actually cleaning windows?

| THE COURT: 1I've read what it says. They've got

to replace the refrigerator, range, dishwasher, kitchen

~countertops, cabinets, hardward, light fixtures..

BY MR. WEINER: . .- -
Q Now, you looked at that list, Plaintiff's
Exhibit 11, and you said that this was basically accurate

with regafd to the information you relayed to Mr. McCarty.

A Yes, sir.
0] Then, I believe, that Judge Brown asked you
if this -- if Plaintiff's Exhibit No. 10 was a list that

you supp;ied.

THE CbURT: That's one of the things he gave
McCarty. He also' gave McCarty a very detailed list that
he put checkmarks on.

THE WITNESS: Right. This is something else.

The dos and the don'ts, in other words, yes, it is done;
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and no it's not done. I'supplied him the two lists.
BY I.VIR.' WEIN'ER: ‘
Q But, did you write this? 'Is this your
writing?
A “ No. That's not my handwriting in the sense --
THE COURT: Whose handwriting is it on ten?

If you know.

THE WITNESS: I'm not sure, Your Honor, whose
handwriting ig is. I know I supplied him two lists.
BY MR. WEINER:

Q Did you just hand Mr. ﬂcCarty this list, or thesq
two lists .that you gave him? Did you just hand it to
him? Or did you read it out to him?

A I just gave‘Mr.'McCarty the list, and we went
over some things on the list. I mean, he's asking me
were these items done, and these not done; and I told ﬁim
so much of the major thipgs'such as cleaning is not done.
We had everything installed or -- about everying installed
in the units, and I checked off what I had installed; and
I told him thecﬂeaningésnot done in that unit.

Q Okay. Now, let me ask you this. Would you please

refer to what's titled in Plaintiff's Exhibit No. 11 to

Unit A6. Now, you stated before to be perfectly honest you
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didn't walk all the units.
MR. BOYKIﬁ: I object. I don't .beiieve he said
that at all. He's putting words in his mouth..
. THE COURT: Sustained. He didn't use the phrase
"to be perfectly honesta |
MR. WEINER:  I'm sorry, Your Honor.
~ THE COURT: He also said he 4id not go through
every unit. That's what he did say. He did not go through
every unit. .
| BY MR. WEINER:
Q Did you go through A6?
A I went through every unit in thevbuilding, okay.
I'm sorfy if I've confused myself in wbrd,
0 Upop his direction?
A Upon Mr. McCarty's direction he asked me to walk
the units, and I walked then.

Q So, you did go through 246?

A Yes, sir, I did.
Q Now, was not A6 used as a storage unit?
A There was a storage unit in the building. Yes,

it was. Correct.
o] Now, when you went into A6, was it -- still a

storage unit; right?
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A Well, we were just about finished with it. Yes,

there was still some things stored in there.

Q .Now, not withstanding the things that were
stored in there, you were able to list these items as
being complete?

A Well, there was not that much left in there
because gf the'building, you know, we were on the last
phases..So, there wasn't that much material in it. So,
certain items such as -- that you could put u§ in the
bathrooms --‘we didn't have anythihg stored in the
bathrooms, you know, there was a certain amount of work to
be done.

0 Well, was it painted?

A Yes. It had been painted once. I recall ' it
had been painted.

Q The entire unitAhad been painted?

" A Well, there was a lot of problems with the

painting on that, as I recall, because of electrical work

being done in the unit; and they came in and busted holes

through the ceilings to run wires, and there was some units

involved in that, and so, they had to be repainted.
Q So, there was still holes in the wall?

A Well, they had been patched -~ to the best of my
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knowledge, they had been patched at that point, but they
had ho;es in the wails because of electrical Wiring
problems to the furnace units, and they had to rewire the
units and run the wires 'through the ceilings. |

Q So, if we go tﬁrough this 1is£ on A6 -- look
at A.

A " Yes, sir.

Q This is an ;écurate liét?

A - Well;.the walls were patched and what not, and
the units were repaipted becaﬁse of the electrical
problems énd what not; but to thevbest.of my knowledgé,_
this is correct as to what wofk wés done in the units.

Q Now, -is there a certain érocedu;e that John-
mark Construqtion compgny would use.a flow -- a schedule
how things were to be done? An order? A procedure?

A Yes. You have to have procedure.

Q Would you mind telling us what, in your mind,
was the Johnmark's - procedure in rehabing the unit. What
was the flow? .What was the schedule? What was the
procedure? Who goes first? What goes first? |

A Well, the stripping of the unit is first to
remove itemé that, you know, you were going to replace.

0 Were you involved -~ when you came on the job,
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were you involved in any of the stripping?
A No. I would say that the unit; wére stripped.
A lot of them. The job was in different phases when I came
on the job.
Q What's the next phasé after the stripping?
A Well, yoﬁ repair the walls and paint the unit.
’ Q So, A6 ﬁould.have been painted?
A  What I tried to indicate to the Court here, and

to you, sir, is these units were painted; but on numerous

occasions we had to come back into them because long after’

‘these units were turned over for our acceptance there were

electrical problems, and they.had'to knock the wall out
and run new wiring into the furnaces.

Q I'm saying to you in A6 was one of the first

" things that was done waé painting; is that right?

A Not the first thing, no. I told you the
stripping of it was the first thing.

Q Then the drywall, the painting you said.

A ‘Yes, sir.

Q So, the third thing that would be done would
be the painting?

A Yes, sir. Normally.

o] Then, what comes after the painting?

B
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o 1 A - Usually after the ‘painting you might put your
2 cleaners in there a little} but not for the final clean, f?;
3 but to clean up some of the excess paipt and whateyer and
4 clean up; and you start installing your new broduéts.
5 ' o} ‘ Then what? When does the plumber come in? 'éfi
6 ‘ A Well, there's phases in there. You'll need | | 5?%1
7 the pluﬁbing once you remove your cabinets and e&erything : f%i
8 and the kitchen and everything, the plumber has to come i?
9 in and run né& traps and whatnot for the set'ups, Your }
) 10° kitchén cabinets and sink hookups and stuff, and your :é
: 11 dishwasﬁef. : z S , S
12 Q,' What about the electrician?
13 || A ' The'electrician ﬁad'GSI to run the switch.
14 | Q So, that's all taken care of, is that what
15 you're saying, befére the painting?
16 " A Well, the plumber would come in and run his work,
17 and then you would have your drywall mén if there weré any
18 holes in the wall, take care of the plumber and the
19 4 electrician, and then you basically paint the place.
20 Q0 Then what?
21 A Once you were at that point, you were at the
22 point where you could put your fixtures in. Your 1igh§ a
- 23 fixtures and minor things, you know, things that you ?:

2&5&3 . : i .........
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wouldn't just =--

Q Tell me what the minor things are. Everybody's

talking about minor punch out, minor things. What are

minor things? Tell mé. pist themm. What are the minor
things?

.A A toothbrush holder, a soap dish, a doorknob,
a door lock assembly were minor things.

Q‘ What's a major thing?

A Weli, major thing is kitchen cabinets which
was probabl§ one of the items that was -- one of the
ﬁajor items.

' Q What else.was'a‘major item? -

A ' Well, youf.plumbing to make sure it's right

for your hookup for your pabinets, your traps.

Q Now, in a unit like -- you still have A6 there.

How are you able to tell that the plumbing and electrical -

was done in that unit?

A You can see it's done when you walk in and you
see the GSI switches in, and certain fixtures are in that
were to be put in, you know that the items were done.
The electrical was done.

0 Did you test it? See if it worked?

A In reference to what? Test what?
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Q Did you hit a light switch or put a light bulb --

A Certainly. You turn the light on.

Q0 I'm asking you if you did it.

A‘ Yes, I checked it.

Q Did you flush the toilet?

A Yes, I've flushedvtoilets in units.
Q = No. I'm talking about A6.

A Well, to ;éil'you ﬁhe truth --

MR.“ﬁOYKIN: Your Honor -?;

THE WITNESS: I can't answer.

THE COURT: Let me hear the .objection.

MR. BOYKIN: The objection is that counsel
has not put i; in context in the framework. 1If he's
talking abopt when he inspected the partials on July 10th,
let himAsay that so the witness --

MR. WEINER: 1I'm referring to that list, Your
Honor,‘and that was the list that he --

THE COURT: When you prepared your information
for Mr. McCarty after his firm had been put off‘the job,
on that trip around did you flush‘every toilet is the
question. Or the one in 267

BY MR. WEINER:

Q In A6, and you started saying to be perfectly
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_honest.-

A Well,:I can't tell yéu that I actually went in
A6. I can't rgmember whe£her.I did. I went by the punch
list that,  was on the units, and I went by and checked
everything on them. But to recall whether I flushed thé
toilet in A6, no, I can't testify to that.

Q -~ Okay, sir. How did you -- did you check the
plumbing? Wﬁat method did you use? I mean did you just

walk in the door and look and say --

A  If you let me interrupt for a minute.
Q Please.
A - None'of?this material‘that I have before'me I

have -- when you do a unit, you have a list on it, and it

indicates kitchen, bedroom, broke-down list. Faucets,

everything.
Q It's a form you're talking about?

A It's a format, and all you have to do is go
through and check each one, and it ha; the building number,
and the apartment indicated on it; and if it's not there;
you go down a punch list -- not punch list, but it's a
format on each apartment. .I Went down this list and
checked those items whichveﬁe done and which were not and

presented those lists, okay?

236 -
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THE COURT: Now. the lawyer's asking you did you
check the operational quality in the unit -- |

THE WITNESS: .Yes, I éhecked the operation of
things.

THE COURT: You are not listening to the question,
By.turning on the water, by flushing every toilet, by
turning on every electrical switch, andvby turning on the
refrigerator to see if it would run, by turning on the
stove to makeusure it was hooked up. Did you go to that
much detailé

THE WITNESS: Yes, sir, I did.

- THE COURT: Last walk through?

THE'WITNEng Yes, sir, on the walk through I
did. I checked the items. |

THE COURT: For operation as well as installation?

THE WITNESS: Operation as weli as installation.

BY MR. WEINER:

Q Then, the form that you used for this apartment,
A6 -- I'm just using this as an éxample -~ you gqt there,
was the form a blank form when you started your walk? Or
was this a form that had been used on thé unit as it
progressed?

y:\ This was a form that was used for final
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. -

Q But had other -- had there beéﬁ Wri£ing on this
form previous to your walk?

A No. It was a blank form.

o] It was a blank fbrm, and you filled out or
checked various items on it; right?

A I checked various items on it. It hada
building number, and apaitment at the top of it; and I
cheéked the iﬁems. |

Q Th;n you gave it to Mr. McCarty?

A ~Yeé,'sir.

£ Q Did you sign it?
A No, sir. I didn't see any reason to sign it.

Q Did you date it?

“A” . . No. I didn't see any reason to date it at that

time.

Q Now, still with your A6 unit, isn't it so that
the work that is listed to have been done on this could
not have been done, and then a full paint job take place?

A There wasn't a full job that took place on any

of the units in guestion. What happened was it was in the

living room area. So, therefore, the bedrooms and the --

the bedrooms and bathrooms are not involved, and the

238
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damages usually it was just the'immediate living room area
that they had to run the wires through. So, it was never
a full paint job on the units that had electrical work or
electrical problems. They had to rewire them.
Q You never did a full paint jab and -
A Maybe I'm confusing you. We did a full paint
job on the ppits, but after they had proﬁlems with wiring

the furnaces, we had to go back and do a partial paint

. job after they touched up -- plastered the walls and

corrected the drywall problems.
Q Now, let me ask you this. You went -- you

ended your employment with Johnhmark on -- would it have

.Abeen the 24th of July?

A Approximately there, yes. Sometime in that time
period.
Q . So, yoﬁ worked for them for about a little more

than 30 days?

A About a month-and-a-half.

Q Month-and-a-half. Were you paid in cash. or
check? Your salary.

A Well, I wés supposed to be paid by check, but
things were --

Q Did you get -- just check or cash?
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THE COURT: Or both.
BY MR. WEINER:
(o] Or both,.
A Well, at times I was paid with a little cash, and
at times I was paid with a check.

o] Now, were you paid a -- I mean on hourly basis?

3

I was on an hourly basis.
- Q Weré withholding taxes taken out of your salary?
A Yes: sir, aS'fér as I know.

Q Did you receive a W-2 form regarding your salary
for 1980 from Johnmark?’

A I can't recall. 1I'd have to check my‘tax-'
records. ; don't remember. ,

Q  Did you get back the money withheld from your
wages? Did you get -- was there a problem with that?

A Well, the problem was I was never paid period.
To a certain degree.

Q You never got any money from Johnmark?

A I received a liﬁtle money, but the problem ° ::.
was -- my understanding that there was, they were
operating, and I chose to help him work, and, you know,

there was no money available.

Q And you worked on how long, then, without getting
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2 A Three.or four weeks. Three wéeks;»approximately.
3 Q So, does he owe you money? -
4 A Yes, he does.
5’ Q - How much’ money does he owe you?
' 6 A Well, I've never sat down to actually compute
7 ‘it at this~point.
8 | o} Do you go around working for nothing?
9 | A, No.; I would say aroupd $l;100 or $2,000,
10° $1,sqq; something like that. |
~ w Q@ Wait a second. Eleven hundred, 2,000, 1,500.
- 12 Do you know what it is?
13 ' A Appréximately $1,500 in sal;ryTA
14 Q Did you work;for him because you were his &it
15 friend?
16 A .No. I went over there with the intentions of
17 working with him on an hourly basis to make an income.
18 Q And you con;i#ued working w;thout getting paid?
19: A Yes, I did; | .?;
20 Q Did you, for 1980, file an income tax return? i'ﬂ
21 A Did I file a return? ‘ﬁ;
22 Q Yes. é,l
- 23 A Yes. I filed returns for every vear. |
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Q Did YOu get money back?
A I don't recall 1980. I don't think I received
any money back. I'm not sure.

_ THE COURT: He's talking about getting money

back last spring or early summer cause you filed your '80

‘'return in '8l1. So, the questidn is did you get any tax

‘refund in the spring of last year?

THE WITNESS: No. I don't believe I received a
refund.
BY MR. WEINER:

Q ‘Just one final question. While you were on the

job as a foreman -- is that what your title was?

A Yes.

Q -- do you recall any injuries on the job? Anybodj

getting hurt?

A. Not to my knowledge.

Q Well, if somebody did get hurt, they would
probably report to you; is that correct?

A Yes, sir. They would have. I think they would
have.

Q In conclusion, if you had a problem during the
montp or- so you were on ﬁhe job, who would you go to?

A With a problem about the job?
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Q Yes, sir.

A Mr. McCarty. He was on the job.

Q But what was he? He was the man to ask the
question?
A He was the man to go with if there was a

problem on the job. VYes.

Q - What about Mr. Sauer?

A Mr. Sauer I didn't answer to. Mr. Sauer, he
wasn't on the~jqb at the time. Mr. McCarty was on the
job. I just repor£ed to him.- | |

Q He was there every day?

A Yes, sir.

Q Did you go to Mr. McCarty with problems or

guestions?

A Yes. I went to him with some questions about
certain things that were done or, you know, procedures

of the job. You know, there's things you have to talk

over.
o] Sure. But you would not go to Mr. Sauer?
A No, sir.
MR. WEINER: I have no other questions of this
witness. |

MR. BOYKIN: Nothing further, Your Honor.
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Q Né. Just as briefly as possible.

THE COURT: Give an overview of it.

THE WITNESS: We were there to rebuild certain
plumbing devices inside the space, and we were also there
to install new kitchen appliances and a kitchén center.

| BY MR. BOYKIN:

Q Did you agree on a per unit price with John-

A AYes..,- I did.

0 - What was that amount?

A That amount was $178.

Q - vWere there provisions in your agreement with
Johnmark” for extra iteﬁs?

A Yes, there were. There was a supplemental
worksheet that covered other possibilities of repairs on
the job. Our contract with them was for af that list
price less 25 percent. In other Words, if there was a
water closet for instanée that needed to be replaced,
we would take the list price that was agreed upon by
A.D.C. Fairways and Johnmark, and I would charge 75
percent.

Q Do you recall how many units you completed

between April and June of 19807
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o 1 .0 A Roughly 30.
-2 ' Q Well, let me uﬂaeyou.b;;k. That would be the ' ;
3 | entire job; wouldn't it? Thirty units.
4 A I'm sorry. I must have misunderstood your date.
5 ' 0 . Between April and June.
6 A Betweeﬁ April and June. First of June?
7 Q - Yes. R
8 ' A Probably something in the line of 20 units or .
9 sSo.
) 10 _ é ' .Céuld it have been 192
11 ~ A Very possibly.
12 . Q Did you complete or -- in those units were those
13 ' unité, the 19 units that you completed, were they
14 approved?
15 . A ‘By whom? ;
16 - Q Were they approved by Johnmark?
17 A They were approved by Johnmark and by Fairfax
18 County.
.19 o) You did receivg county approval, also --
20 A That's right.
21 0 -- on all the work you had done on those 19;
22 is that correct?
. 23 A That's‘correct.
265 i
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15‘ Q Were they approved by A.D.C. Fairways?

2i A Not to the best of my knowledge.

3% Q Those 19 were never apprbved?

4 MR. WEINER:. Your Honor, I think that's a

Si confusing question. Néw} are they talking about his work

6 or the units being approved? There's two differgnt thinés.

7 "~ MR. BOYKIN: I asked him whether or not his

8{5 work‘on the units had been approved by'A.D.C. Fairways,

9§' Your Honor.

10: TﬁE COURT: ﬁhen you say, "were~£h§y", "they"
.lli' sounds like complete uﬁits, but make'you; guestion a

12 little more élear, sir.

13‘ BY MR. BOYKIN:

14E Q On the first 19 units, did a time come when

15i thbse units, the plumbing work had been finally approved

lﬁ by A.D.C. Fairways?. |

lﬁ A On those 19 units, to the best of my

lg | recollection of it, I'm not sure that'those 19 were

lm? actually ever approved. That's a very confusing thing.

20 j Those units were approved at one point in time, but then

they were disapproved afterwards.
Q Disapproved by whom?

A As I recall --
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Q All right. 1I'm going to show you an exhibit

~ that's been admitted‘into evidence. It's Exhibit 11, and

this is a list which felates to the partial units that
were done in the basement.
MR. WEINER: Your Honor, I am not sure that the
witness -- my note -- did he say he got paid on the 19
units, and thgre are pther-units?
| THE COURT: No. The question was related to the
19 units. He-says were you paid? He says I'm owed, and
I have a lien on it. |
MR. WEINER: On the '19‘;> '
THE COURT: Wait for cross.
MR. -BOYKIN: Let'é go back.
MR. WEINER: I'm sorry, Your Honor.
THE COURT: You can be correct, but that's what
he said.
BY MR. BOYKIN:
o] You worked on and completed approximately how
many units? Completed units from your standpoint.
A Completed units they would be appr0ximétely, I
guess, 30 units off the top of my head. Thirty-one units
in that buildiné which were complete. There were a matter

of eleven units. As I recall, there were 42 units in that
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building, and I can be wrong about that.

Q "Now, of the 30 -- on'tﬂ; 30 units you completed
some of those prior to May or June of 1980, and some
afterwards; is that correct?

A 'That's‘correét. That's correct.

Q When you say you haven't been paid, are you
taiking' about the total package of 30?

THE COURT: What haven't you been paid for? You
téll us. )

THE WITNESS: On the job in question, we were

owed moneys for work that we performed on the project. We

were paid some moneys. Now --
THE COURT: For how many units weren't you paid?
Or does it go a different way?

THE WITNESS: There's two ways to look at that.

We did work in two buildings. We placed a lien on the

first building,'and ‘that's the one that involves these
units. When you say -- when we are talking about whether

I've been paid for specific units, as a company we don't

. recognize that as specific units. We look at it as pgymentT

toward the amount owed. Payments toward the indebtedness.
I'm not really trying to mislead anybody, but that's how

we perceive it.
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BY MR. BOYKIN:

0 So, there are still moneys owing you?

A That's correct.
Q How long have you been in the plumbing business?
A I've been in the plumbing business about 17

years. I've had my QWn company, now, for about five.
Q ~ Dpid you perform your work ‘in this building in a

workman-like manner?

A That's correct.
Q 'Iﬁ accordance with industry standards?
A In accordance with industry standards, and also

Fairfax County and the state blumbing code.

o} It's your testimény, then, that all of these
30 units tha; you completed were approved by Fairfax
County?

A That's correct.

Q Now, going back to Exhibit 11 which relates to
othér uniés. Theée would be parfially completed units.
Now, do you recal; doing work on Units Bl, 2, 3, and 4,
and Units A5, 6, 7, 8, 9, aﬁd 102

A That's correct.

Q Where were they located in Building 43552

A They were in the two lower levels, basement

<69

......



97

16!
17
18!

19:

|

(1:30 . p.m.)

AFTERNOON -SESSION

Whereupon,
GARY A. éTURGILL,
having been previously duly sworn, was examined and
testifiéd further as follows:
| } DIRECT EXAMINATION (Resumed)
BY MR. BOYKiN:

Q Mr;.éturgill, during the break, did’you have an
opportunity éo review the figures on the partial units
completed that are reflected by Exhibit. Number: =~ 117?

A Yes, sir. I believe so.

Q Now, 'will you go over those units for the judge
starting with Bl and tell him whether or not those figures
are accurate that are listed on there, and if they're not,
tell him what the difference is.

THE COURT: As regards your area of work.
BY MR. BOYKIN:
-Q As regards plumbing work. Thank you.

A On Unit Bl, the amount that's on this exhibit
differs from our billing amount by the amount of $30.

There was additional work there concerning some broken

pipes in the common area that was performed, and it is not
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reflected in this statement. So, the amount should be $30

>

more than what's shown.

Q

What's the total amount there that should be on

this figure?

A

Q

A

Two nine six nine three.

What about B2?

The amount that we have on our billing agrees

at $241.59.

Q
A

with the

What about Unit B3?
B3 we have two four one five nine, and that agrees
exhibit.

THE COURT: I suggest you only develop testimony

of what is different. If it agrees, don't bother with all

the figures. Just say "the same."

- six.

BY MR. BOYKIN:
Unit B4.

We ~~- our amount on Unit B4 is two five four two

And is that $10 more than is listed here?
That is.

THE COURT: You say they have billed $10 less

than they should for that work, therefore, you were saying

add $10?

e
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THE WITNESS: Yes, Your Honor.

THE COURT: Use that terminology from now on

l‘l because you've got 30 some more. Add $10.

BY MR. BOYKIN:

AS.

On A5 --

Would fhat be add $10?

That would be add $10 on AS.
AndmAG is the same; isn't it?
Yes, sir. A7 is the same.

A8?

A8 we have --

THE COURT: Add or subtract how much?
THE WITNESS: Roughly $2.

THE COURT: We won't stop to fine tune that

BY MR. BOYKIN:.

A9?

It's a correct -- it's the same.
AlO.

The amount should be -- $10 should be added to

the amount.

Is that all?
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Q
A

Q

sorry, é&ain‘we are talking about partially completed units.

Unit 31.

Unit 3}.

That was --

That was an agreement?
That's right. -

Thank you. Now, Mr. Stargill -- Sturgill, I'm

The figures you just gave us'are partially complete; is

that correct? '

A

Q
complete,

A

Tﬁét's correct.

Now, the billings on the 30 -units that you did

have you been paid for those?
This is that thing we were discussing.
THE COURT: How is that relevant?

MR. BOYKIN: Your Honor, eleven of the units

we're claiming have not been paid for.

THE COURT: If the contract -- the issue is

should the contractor be paid. Not his subs.

MR. BOYKIN: 1I'll withdraw the question.
BY MR. BOYKIN:

Did ybu'do any work on Building 4345?
Yes, sir, I did.

Do you have any records that would indicate the

<lé3
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lgf amount of work that you did on partials in that bui{ding? I
2. A  Yes, sir.' =
Sf Q What amount of work did you do, or whét is the g%
4, amount that's due to you on those buildings?
5; ' A ., The tbtéi amount that's due to me?
6?* 0 Yes, sir,
7 | A ~ $5,363.21.
35 - THE COURT: I didn't hear your figure.
9i MR;-BOYKIN: Say the money again.
10° THE WITNESS: $5,363.21.
11, MR. BOYKIN: That's on Building 43452
12; MR. MAYS: Your Honor, note our objection to this
13§ | testimony on the grounds that the information provided us ‘ ;;,
14 | up to this Qpint shows no plumbing work in that building |
15: that Johnmark's making a claim for.
16 MR. BOYKIN: It's cross examination, Youf Honor.
17i‘ | ~ MR. MAYS: 1In his own exhibit there is no
13; plumbing work in reference to that building that I can see 54
19;‘ on here. | E
20? MR. BOYKIN: Still cross examination, Your 3
21/ Honor. I'm trying to elicit whether or not he did any ?;;
222‘ plumbing, and they can cross examine. i
23§ THE COURT: We're still on your case. ?
] %
' 27q 5
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MR. BOYKIN: ‘Yes, sir.

THE COURT: What do you mean —--

MR. BOYKIN: His objection relates to cross
examination not to gny technical difficulty.

THE COURT: - Is'it true that you want to show
what a sub bills a coﬁtraqtof on a billing where the
contractor's not claiming any money?

MR. BOYKIN: I'm trying to find out, Your Honor,
whether or no; he did any plumbing work on Building 4345.

| ' THE COURT: He says he did, then you ask him was
his bill paid.

MR. BOYKIN: I asked him how much was the
bill. |

THE COURT: But your opponents say that's not an

issue in the case. Tell me how it is an issue in the

case.

“MR. BOYKIN: Well, Your Honor, in regards to these

partial lists, Exhibit 11 that was listed in essence for
Building 4345, there were some partial figures that were
done.

Now, what I'm trying to determine is the same

- thing that we determined on all the other units whether

or not plumbiﬁg work was done, and whether or not this

<léS
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exhibit accurately reflects what his work was on those
buildings. And that's certainly relevant, Your Honor.

THﬁ COURT: I'm not concerned with his bill or
fhé agéuracy'of your first witness's list.

Mk; BOYKIN: Yes, Your Honor. That's what I am
trying to determine.lThank you fo; heiping me out with
that.

MR. MAYS: Your Honor, we.still object because
on the first ;et of partials.at least, plumbing wasn't an
itgm iisted..

THE COURT: On the first set of what?

MR. MAYS: One through ten, the partial units
that we're talking about, néw, in Building 43 --

THF COURT: One thrdugh ten of what? ' You see, -
I don't have any one paper I can refer to to find out |
what the plaintiff claims other than the Motion for
Judgment. |

MR. MAZS: Plaintiff's exhibits on the yellow
sheets reflecting the partial work. I'm sor?y I dqn't -

THE CQURT: I have Exhibit 11 in my hand. They
make a claim for Building 4345.

MR. MAYS: Right. But they do not specify any

plumbing work, and through the discovery process, Your

<6
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Honor, they have never once indicated that they are making
a claim for any plumbing work in that building.
MR. REESE: If Your Honor please, during the

recess .with Mr. Sturgill, myself, and Mr. Weiner, it was

determined that the Yellow sheets that were introduced into

" evidence through Mr. McCarty were inaccurate in one area,

and they were inaccurate in that Johnmark had been billed
by Mr. Sturgill for plumbing work that had been done in
4345 that‘doe; not appear on the ygli&w sheets.

THE COURT: 1Is that a long way to say we want
to add to our claim? -

MR. REESE: Exaclty.

THE COURT: Do the Pleadings permit you the
way they are drawn? |

MR. REESE: The Pleadings are drawn in the
general so that we're asking for $123,000 fér partial work
at Iv&mount.

THE COURT: All right. So, it's an add-on. Go
ahead.

AMR. REESE: Thank you.

BY MR. BOYKIN:

Q Did you.do plumbing work on Building 4345 ﬁrior

to July 24th, 198072
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A Yes.

Q- Do you know the amount of work that you did on
4345 aléne?

A Yeé, I do.

Q Will you please tell the Court what the amount
of plumbing on that building was that you-billed to
Johnmark?

é $2,251.92.

THE COURT: What was the $5,300?

THE WITNESS: That is the total amount that I'm
under --

THE COURT: You mean work you did not only for
Johnmark but directly for someone, else?

THE WITNESS: No, sir. It involves the
cont#actor -~ it involves several buildings. We performed
work in two of the buildings there. This ends up being
the amount. of money that we're owed on the project.

THE COURT: So, then, when the lawyer asked you
how much were you owed for Building 4345, you were not

correct when you said 5,300 and some dollars for that one

. building?

THE WITNESS: I thought he had asked me how much

was I owed.

<8 -
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MR. BOYKIN: No. On 4345. The Judge is perfectly
correct on that. S

THE COURT: So, would you take back that bit of
testiﬁony?

THE WITNESS: Yes. I guess I do.

THE COURT: So, what is your answer, now, as
to plumbing, heating, and air conditioning work that you
did before July 24 on Building.4345?

| THE WITNESS: $2,251.92.
MR. BOYKIN: We 'have ' nothing further, Your Honor .
CROSS EXAMINATION |

BY MR. MAYS;

Q Mr. Sturgill, when was the first datevthat you
inspgcted the units in Building 43 -- well, any building
in Ivymount?

A Probably on or around the lst of April, 1980.

Q Did you enter into a contract -- a written
contract with Johnmark Construction for the plumbing work?

A Yes.

Q Do you have that with you?

A Yes.

Q May I see it, please?

(Handing document to the attorney.)

<lé9 -
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4th; isn't that what you said?
No.
Q That's not what you're saying?
A No N\ That's not what I said. I 1d that the
only thing we ha o0 do there was we h everything
completed other than fifteen-mi e job of connecting

the rangé and the dishwash®g. think that's what I said.

THE COURT: All/figh Excuse him from the

case?
MR: REBSE: Yes, Your Honor.
T COURT: You may leave, sir.
(Witness excused.)
MR. REESE: Call Barry Mates.
hereupon,

BARRY _T. MATES,
was called as a witness by and on behalf of the plaintiff,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
BY MR. REESE:
Q Mr. Mates, what is your full name, sir?
A Barry T. Mates.

THE COURT: M-a-t-e=-S?
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THE WITNESS: Ves, sir.
BY MR. REESE:

0 How are you employed, sir?

A I'm the president of BT Electrical ﬁnterprises
Incérporated, state licensed contractor.

Q How long haye you been a state licensed
contractor in the electrical field?

A March 13, 1978.

o) ALl right, sir. You were so licensed in 1979,
1980; is that correét?

A Uh-huh.

Q Did there come a time when you performéd
work under a subcontract with Johnmark at a project known
as Ivymount?

A Yes, sir.

0 All right, sir. Let me take you back, if I
can, to Buildiﬁg 4355 at Ivymount. Does that building
riné a bell with you?

A Yes, it does.

0 All right, sir. Let me show you, if I can,
Plaintiff's Exhibit 11 which is the partial list, again,
to be much used today. Have you had an opportunity to

examine the figures recited on this list with reference

<81




117

1? to the electrical work done in the units identified? ?ﬂ

. : - P
9 | A Yes, I have. . ?*
3 Q A}l right, sir. Comparing your records with i
a |l these rec6rds, do they differ iniany way withgrefereﬁce .
5|l to units Bl, B2, B3, B4, A5, 6, 7, 8, 9, and 102 ';%;
6;?. A Tomy knowledge, they're all consistent. '%%;;
75 ? Q -~ They're all consistent to that point. All right, &ég
8 sir. | |
9; Now,“let's go, if we can, to the following units.

Those would Be units once again in Building 4355, Units 21,

22, 23, 24 =-

THE COURT: Stop. If you have consecutive numbers,

séy 21 through something. Don't make the clients pay for }f;
reading single numbers..

BY MR. REESE:

Q Units 21 through 28 and 32, 33, and 38. Have

you compared your records with reference to the work that
you performed in these units?
A Yes, I héve. fé{f
Q Do your records reflect these units all were
finalized by you?

A Yes, they were. Did you mention 31? Did you

exclude it?
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Q I did.

THE COURT:. He excluded that.
BY MR. REESE:

Q - Thirty-two, 33, 38, the 30 numbers. These were
all finalized by you?.

A Yes, sir.

Q  That was under the contract with Johnmark; is
that correct?.

A Yes,.it was.

Q Ag.part of the work that you were doing, did
you run what is known as an electrical test within éach
and every one- of those units?

A Yes.” My function was under my .contract to make
sure that a light switch fﬁnctiOned, that a receptacle had
power to it.

THE COURT: Are you saying, then, you di& all of
the contract work?

THE WITNESS: As per my contract.

THE COURT: Wasn't sure about the finalized.

MR. REESE: Not only were these units finalized
but --

THE COURT: Don't use that term. I don't think

it's a term applied in the building world. Did you do the

<83
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work? L
BY MR. REESE:
0 Having completed all the work, were these units
approved by Fairfax County?
A Yes, they were.
Q Were yoﬁ'preSent when they were approvéd?

A Yes, I was.

Q You waiked them, also?
A .

(Witness nodding in the affirmative.)
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Countjltrying to get the specific dates that’the Defendants

THE COURT: What about 21 throug@ 28?2

THE WITNESS: Yes, they were --

THE COURT: Did you do all of that work?

THE ﬁITNESS: They were finalized. '

THE COURT: Was it efaf’approvad?

THE WITﬁBss: Yes, they were. ‘Can I iﬁsert some-
thing? -.”' . | :

'Tn; cbunm; I: it's;cprrect,testimohy or make your
testiﬁony ﬁore-;ccﬁxateg': ' n

| ¢nz ﬁITNESS:' Upon trying to get»tﬁeiactuai dagéa‘.

on soﬁb of the finals, the —-.My office called Fairfax

needed on the finals féf the 20 series, and.as,of right~nbw,.
it's -~ Fairfax County is like a year behind in their £iling
system. So, thaey're trying to locate it with the new
inspector. So, itfs‘possible it . will be there at a later

date.
BY MR, REESE:

Q  Now, sir, all the work that-you-performed on these-: -

11 completéd units -- that would be the 20:-series plus the .-
3 in the 30 series and work completed on the partial units ~-
was that done in a workman-like fashion? -

A I would like to think so.

]
.. .
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Q  All right.
MR, REESE: No furthériqu;stions;-
THE COURT: . Ask him about Unit 31 since that's in
issue.
MR. REESE: If Your Honor please, I don't believe
any electrical work —-
. ‘THE. COURT: Did you do. ==
THE WITNESS: I don't think so. The unit on ny
racords was noﬁified --7! mean it was noe;d as'bqigq occu-
pled. | |
| fnﬁ_coun:i..Then you;gidihot do. any work?
»~&ax-wxmukss: I.don’t)pélievp~30a+.
7l~<,fﬁa;*azxsné ‘ﬂoﬁe*isfciﬁfmed; if Xbur.honor'pleaSe.
Your witneds,,gehtleﬁsn.
cross EXAMINATION
- BY MR. ‘MAYS: T

Q Mr. Mates, you testifiéﬁ that in reference to

||l Building 4355, Units 21 through 28, 32, 33, and 38, that

those at ésne point passed Paiffax-County inspections?
A _YQS." I dido

Q@  Now, is it not true that for most of those units

Il it was after July 3rd, 19802 . -

a The last day I had recorded on my checkout sheet
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-fixture was not installed?

was 7/30; and that is why we canft find a specific date.
But they were finaled after that date, yes. I finaled them
when the other contractor was in.the:e'functicnipgzr7rhe' a
coﬁdty called me up dnafsaid we have to have these finals.
So, I went 'in bn-mﬁ;owniandigoﬁfﬁy~po:tion of it finaled.

Tnk COURT:" ﬂhen'yotfsifxfinaled,'that'slnog-good A

English; but do-yoa.meanvyoﬁ:did the work you were supposed

to do? 1Is- that what.you mean? - S ~-'_ ~ B Soe
THE wxruxss:- It was’ approved by - ehe 1nspection _

E )

authority'd£3thgt.area. L e el

" THE. COUR@- They may have: apptoved it, but”did you | . oafis

do what you were - snpposed o+ do? If you do halE, they can .

still approve that house.

THE WITNESS: There wasone situaticnﬁwhere"mhype;~~fv~f:¥ﬁ

a light fixture wasn't availablé"bgcause'it wasn't on the

job. So, it was finaled with like a blank plate installed

on the ontlgt so it would-pass. C R '.sghﬁ
BY MR, MAYS: R - Cno

Q | sd, you were talkingfabqnt a unit where thefactua;°_
A You've got the fixture -- I mean you've got the
list.  Just tell me what you need, and I'll say yes or no.

Q I was just trying to understand your previous
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.statement that you would just put a plate over something—

|l onm 4it, on a unit, if a unit doesn't have a light fixture, -

come back at a lateridéte when it's readily available to

-

A . In order to final xt, to ‘get a final inspection

it's goinq to be projected for: a week later or two weeks

later. 1dnn't want to hold up ny end of: it.- So, - have.

my end checked-out,;and-1t~cqg7bgjcaughtrinnthe'tail end; .|

install it:

Q@ ' I just wanted to be clear, but your records indi-

cate, and you've~looked;atfyour»:eeords, bnt'rairfax.COuﬁty, S

their actual taspeetions had to have been after July 30th?

A O some of the- nnxt8.9° ;m

' Q - §gw?apout‘the uniﬁgﬁlﬁlust asked you ébgggg‘tw*
21 through-28; 32, 33, and 382 |

A Well, my stuff is in there. .¥We went ovar't§§t;v
earlier. I think the Zl,ﬁnigg‘wgs finaled the 3rd'd$§-of‘
July, aﬁd the rest of thenm, a;‘you looked‘at.then previously.
they showed they were ready on 7/17; but it didn't show the
inspection ‘date which we're trying to find out right now.
The problem being is, when a permit was issued, the permxt. -
was 1ssued ‘for the building as ‘oneé whole unit, and the

individual-apartments are an intrical part of the whole

package. So, they are not individual permits for each unit.
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(; 1 -Q' gr. Mates, was it pigéééf your contract wit§ ’

5 o || Johnmdskx £o hang the u_ghi;’-fii;ﬁ;es?_
3 A Yes, it wﬁs, They'yefq to furnish them, and I was
4 || to install ‘them. |
5 Q@  A1n right;:VAm b 4 coiiéct that in Units~il.through
6 || 28; 32, 33, and 38 in those units some of the_ti#tures were
7 || not hung2 . .. e ..h-i .
s || - a Ib's'ﬁossible. 111 have to look at my sheets..-
9 || and £ind out which ones they were. - R Ab EEE
10° B, REESE: 1 have - the: sheats. '

) 11 BY MR. MAYS: - L

6?% 12 . Q  Would you please -; thiis was part of ‘the contract.
13 A . These ‘sheets you tnrned up here are for the
14 || lower levels.  They only included 2l through 400 series
15 which I have in the other room. }
16 THE COURT: I'm not disposed to stop the case .
17 || again to have the witness prépg%e*his-testimony.
18 THE WITNESS: Let's put it this way: if there'
19 || weren't one or two or three or fqur, to me, that's not
20 || big deal., 'That'’s a trivial itgy.; In other words, if you
2l ‘|| want credit, I'll give you credit'for it. If, in fact, it
22 || wasn't there, then I couldn't perform my function. It's

(" 23 || as simple as that, and I'm not disputing the fact that they

TEETTTRETT

T s v
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might not have been there. 5zl
BY MR. MAYS:
Q Mr. Mates, after being employed by Johnmiwki,.

did you rgad~Johnmarklsu construction agreement with ADC

 Fairways?
a Not to my knowledge. No, I haven't. -
:Q Were you aware that the unit was. not complete for

acceptance ua:ii it passed all:-Fairfax County inspections?
A No. As far as I was concérned, whenil finished
my unit, I.sgﬁt.an individual bill to their reptesehtative

|| who signed:it{ and I forwarded it on .to their oﬁficq.for .

| payment. ‘Their internal functions were none of m&‘bngingss. -

Q All right. Mr. Mates, again, Building 4355 in

reference to B-1l through 4 and@ A-5 through A-10, and Unit 31,

do your records show whether or not you hqd~ﬁung'all.the

fixtu:es in those units?

A Okay. You want a specific unit?

Q Yes.

A Okay. Want to start with A-10?

.Q _All right. -

A I think the bathroom fixture was not installed

{ from what it looks like here. The bathroom fixture wasn't

<30
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Q

And your bill ==

THE COURT: What do you mean by no final?

PHE WITNESS: In other words, the county inspection

was not performed on this unit: "

THE COURT: - No inspection?

' THE WITNESS: Right. . = -

Honor.

Q

MR. MAYS: We have pgéférther questions, Yogr*
REDIRECT EXAMINATION
BY MR. REESE:

Mr. Mates, just one. iIs the units that you were

discussing, the very last, those verehthé;parﬁial units;

is that correct?

'-ﬁesh they were.

A
Q And you had billed them accordingly; is that
correct? |
A I billed what I felt was my unit pricing for the
work that was performed in that unit.
MR. REESE: No further questions.
THE : Can the witness Se aed from thg‘
case?

‘MR, = It's agreeable.

THE COURT: Can the witness be excused £ro e
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1 | Rg?
| L

2; ' Re REESE: As far as-we're concerned

3%' -MR. MAYSIN\Jt's agreeable.

4 | 'THE COURT: You'rSSegtfused. fon may leave.
3 .

5;! (Witness exetfsed)

8 | : . MB«”"BOYKIN: Carroll McAvee,. Your HO r..

7?f Wheretpon, - . LT AT

8 [pers CARROLL McAVEE.. ... . .

|
i

10@’ been previousix~du1y'SWOrn, was examined and testified as
|

11 ]\followsx DR L T

12 ]| DIRECT MINATION Ll

13 ‘ . my MR, ‘BOYKIN:

14;‘ Q Would you state your full name and address for the
15[[\record.

16 | A My full name is Carrall. Jasper McAvee; 2506 Larry
17?IAvenua, Fort Washington, Maryland.

18 Q  How are you employed?

19; A I'm a painter.. - -

20, Q Whatis your réi;tionship -- what was your relation-
21; ship to .Johnmazk’= Construction in June of 1980?

22} a I was the -- I did paint and dry wall repair for
23 | Sohnmanky..

9 |l was caiied'as a witnessiby.coﬁnsalafbrlfhaf?laintiff, having | _.

B T
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i
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T
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11

12
13
14

15

16

17
18
19
20
21
22

23

Q Are fou familiar with the Ivymount Project?

A Yes, sir. o .

Q Did you do theVpainﬁing~and dry w;ll-for‘that
project? .

A Yes, air. '

Q aAnd as a subcontrictér to Johnmark; is that co:recﬁ

A Yes, sir. |

Q -an'ré not their employee?

Q whaé's-you:.relationship,with-thep, now? iWith
Johnmark . |

A None whatsoever.

Q. On the units your contract with Johnmark and

Ivymount, how much were you to be paid per unit?
A I was to be paid $220 per unit. That covered the

painting and limited amount of dry wall repair.

Q . Were there any extras that were added to that?
A Yes, sir. ‘

Q How did they come about?

A Well, some places walls had to be :eplaced.' One

unit we had was a flooded out unit, and we had to replace,: .
I'd say roughly, a little over 500 feet of dry wall in that

one unit.
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Q - Do you remember the~uni£ number on that one?
A Basément flooded. It ;oﬁid be B-1.
Q All right. How many units did you complete at
| Ivymount; do you recall?
A Yes, sir. I compleﬁed the. complete building.
Q . .While you were working for Johnmark?
A Yes, sig, With the exception to one unit that was
a storages type. Iﬁ was an apargment. but it was used as a

storage type.

Q .nid-you perform your work in a workman-like manner3
A Yes, sir. ~

Q In accordance with industry standards?

a - Yes, sir.' o |

Q Any complaints about the way you did your work?

A No, sir.

Q " I'm going to draw your attention, once again, to

famous Exhibit 11, and ask. you to take a look at this
exhibit which relates to partially completed units, B-1
through 4; "and A-5 through 10.

NQw, have you had a chggce to look at that
document before? R

A No, sir.

Q Do you recall — again, take a look at that.
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A Yes, sixé.' . e |

Q And yj'ou've. Qone over :each and every unit; is that
~corract? Co PR i '

A Yes;~ sir. .. e

Q Are those ch;arges" accurate insofar ‘as they reflact

your billings to Johnmark? ,L iy

"some of the painting which caused you to go back into a u'niti* :

Have you observed -
Yes, sir. I was shown this document. Yés, sir.

R

A
Q And did you -~
A It's -

Q Did you review. the charges that are contained on

this document for painting and dry wall per unit?

A Yes, they do, .
ﬁR. BOYKIN: I have 'nOtﬁing further, Yonr Boz.:o:.
CROSS EXAMINATION -
BY MR, MAYS: " T
Q Mr. McAvea, did you ever run into the situation
where you had painted a umit in Building 4355 and then other |

Johnmark workers or subs came in and did work and messed up - |:..

Did that ever happen?
A Did I ever do a unit and bill --

THE COURT: Because other people had messed up
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WLBF

: | your. work. . . S

. -

THE WITNESS: Yes, sir.-
BY ME. MAYS: Rt
cheraohximark people? -
No, sir. ,
‘l'hathad n_eve‘r happeﬁ;&‘?
Mot with their employééé;, no, sir.. .

b.

"~ How about their snbcontracto:s?

» 0 P L P O

' ﬁen, Your Homor, I had one occasjon; and I don't.

know if that {vasf:h.eir,peopla,“.vhiéh I-don‘-t believe it was.. | -

' ‘rax'coan: -~ Have you:"ei‘_vér had'ﬁhe electrical- -~

: guys 'pnnch-;-holes in the 