IN TBE SU PREt·JE COURT OF VIRGINIA
AT RICHr10ND

uo .

850938

BENDERSON DEVELOPt1ENT COt1PANY , INC .; BEST PRODUCTS CO ., I NC .;
CIRCUIT CITY STORES, INC . ; HECHHlG ER CGr1PANY ; K HART
CORPORATION ; ROSE 1 S STORES , INC .; and ZAYRE CORP .,
Appe l la n ts ,

v.
PAUL A. SC I ORTINO , as Comrnonwea l th 1 s Attorney,

.-

Appe ll ee .

On Appeal from the Ci~cuit Cou r t of the
City of Virginia Beach

JOINT APPEtJD I X

~I a

ry Sue Terry
Attorney General of Virginia

E u gene 11'Ll rp h y

Assistant Attorney General
Supreme Court Building
10 1 Nor t h Eighth Street
Ri chmond , Vi rginia 232 1 9
( 804)

786 - 46 24

3ecky A. Powhatan
lh l lcex & Savage , P . C.
Sovran Center
N orfol~ , Virginia 23510
( 804) 6 28 - 5500

I . ~Iichael Greenberger
Scott R. Mcintosh
Shea & Gardner
1800 ~1assachusetts Ave ., rJ.Il .
\lash.ington , D. C. 20036
( 202) 828 - 2000

Counsel for Appellee

'~

liZ'!_ .

Co~nsel

for Appellants

TABLE OF CONTENTS
Page
Hot ion fur Declaratory Judgment, served
February 25, 1985 ••••••••••••••••••••••••••••••••••••

Al

Demurrer and Grounds of Defense, served
r1arch 15, 1985 •••••••••••••••••••••••••••••••••••••••

B1

Letter Opinion of the Circuit Court for the City
of Virginia Beach, the Hon. Edward w. Hanson, Jr.,
entered August 16, 1986 ••••••••••••••••••••••••••••••

Cl

Order granting Defendant's Demurrer and Denying
Plaintiffs' Uotion for Summary Judgment, entered
September 12, 1986 •••••••••••••••••••••••••••••••••••

Dl

Notice of Appeal, served October 4, 1986 •••••••••••••••

El

Assignments of Error, served November 22, 1985 •••••••••

Fl

Certificate of Service

COMMONWEALTH OF VIRGINIA
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3500 Pennsy Drive
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At Law No.

K MART CORPORATION,

3100 West Big Beaver Road
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MOTION FOR DECLARATORY JUDGMENT

S. L. NUSBAUM & COMPANY, INC.,
P. 0. Drawer 2491
Norfolk, Virginia 23501,
ROSE'S STORES, INC.,
P. 0. Drawer 947
Henderson, North Carolina
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275~6,

ZAYRE CORP. ,

Framingham, Massachusetts 01701,
Plaintiffs,
v.
PAUL A. SCIORTINO, as COMMONWEALTH'S
ATTORNEY,
City of Virginia Beach
Municipal Center
Virginia Beach, Virginia 23456
Defendant.

Al
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MOTION FOR DECLARATORY JUDGMENT
Plaintiffs Benderson Development Company, Inc., Best Products
Co., Inc., Circuit City Stores, Inc., Hechinger Company, K mart
Corporation, S. L. Nusbaum & Company, Inc., Rose's Stores, Inc., and Zayre
Corp., for their motion for declaratory judgment, aver and allege as
follows on the basis of their knowledge, information, and belief:
1.

This is a motion to declare invalid and to enjoin enforcement

against plaintiffs of Virginia Code §§ 18.2-341 to -343, entitled "Sunday
Offenses" [hereinafter cited by section number only or as the "Sunday
closing law"].

In

addi~ion

to the provisions of the Sunday closing law and

related provisions of the Virginia Code, this motion arises under the due
process guarantee of the Constitution of Virginia, art. I, § 11; the
special laws provision of the Constitution of Virginia, art. IV, §§ 14, 15;
the Commerce Clause of the Constitution of the United States, art. I, § 8,
clause 3; and the Fourteenth Amendment of the Constitution of the United
States.
2.

Plaintiffs herein are industries and businesses doing. business

in the City of Virginia Beach that are prohibited by the Sunday closing law
from "engag[ ing] in work, labor or business or employ[ing] others .to engage
in work, labor or business" on Sundays, § 18.2-34l(a), and businesses
having commercial tenants that are similarly affected by the Sunday closing
law.
3.

Plaintiff Benderson Development Company, Inc., is a New York

corporation having its principal executive offices in Buffalo, New York.

•

- 3 -

Benderson develops, owns, and operates commercial and industrial
properties, including the Great American Outlet Mall in the City of
Virginia Beach at 3750 Virginia Beach Boulevard, which Benderson controls
and operates as long-term lessee.

The Great American Outlet Mall has

approximately thirty-seven commercial tenants, which are

sp~cialty

stores

selling commodities including apparel, footwear, housewares, gifts, food,
and other items.
4.

Plaintiff Best Products Co., Inc., is a Virginia corporation

having its principal executive offices in Richmond, Virginia.

Best

Products owns and operates approximately seventeen retail catalog showrooms
and three retail jewelry stores throughout Virginia, including one catalog
showroom in the City of Virginia Beach at 217 South Independence
Boulevard.

Best Products' catalog showrooms are department stores selling

a variety of hardlines merchandise.

Best Products employs approximately

eighty persons in the City of Virginia Beach.
5.

Plaintiff Circuit City Stores, Inc., is a Virginia corporation

having its principal executive offices in Richmond, Virginia.

Circuit City

owns and operates approximately eleven retail stores throughout Virginia,
including one store in the City of Virginia Beach at 110 South Independence
Boulevard.

Circuit City's stores are consumer electronics stores selling a

variety of audio and video equipment and major appliances.

Circuit City

employs approximately sixty-six persons in the City of Virginia Beach.
6.

Plaintiff Hechinger Company is a District of Columbia

corporation having its principal executive offices in Landover, Maryland.
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Hechinger owns and operates approximately fifteen retail stores throughout
Virginia, including one store in the City of Virginia Beach at 4485
Virginia Beach Boulevard.

Hechinger's stores are hardware, and home and

garden supply stores selling a variety of commodities.

Hechinger employs

approximately 76 persons in the City of Virginia Beach.
7.

Plaintiff K mart Corporation is a Michigan corporation having

its principal executive offices in Troy, Michigan.

K mart owns and

operates approximately forty-five retail stores throughout Virginia,
including two stores in the City of Virginia Beach at 550 First Colonial
Road and 801 Chimney Hill Shopping Center.
stores selling a variety of commodities.

K mart's stores are department
K mart employs approximately 258

persons in the City of Virginia Beach.
8.

Plaintiff

s.

L. Nusbaum & Company, Inc. has its principal

executive offices in Norfolk, Virginia.

S. L. Nusbaum develops, owns, and

operates commercial and industrial properties.
9.

Plaintiff Rose's Stores, Inc., is a Delaware corporation

having its principal executive offices in Henderson, North Carolina.
Rose's owns and operates approximately thirty-seven retail stores
throughout Virginia, including five stores in the City of Virginia Beach at
Princess Anne Plaza Shopping Center, 3333 Virginia Beach Boulevard; Haygood
Shopping Center, 1069 Independence Boulevard; Arrowhead Plaza Shopping
Center, 5612 Princess Anne Road; 748 Hilltop North Shopping Center; and
6529 College Park Square.

Rose's stores are department stores selling a
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variety of commodities.

Rose's employs approximately 325 persons in the

City of Virginia Beach.
10.

Plaintiff Zayre Corp. is a Delaware corporation having its

principal executive offices in Framingham, Massachusetts.
operates approximately eleven

Z~yre

Zayre owns and

stores throughout Virginia, including

one store in the City of Virginia Beach at 501 Hilltop Plaza.
are department stores selling a variety of commodities.

Zayre stores

Plaintiff Zayre

Corp. also owns and operates approximately seven T.J. Maxx stores, selling
·adult, child, and infant apparel and accessories, and sixteen Hit or Miss
stores, selling women's apparel and accessories, throughout Virginia.
Plaintiff Zayre Corp. employs approximately 181 persons in the City of
Virginia Beach.
11.

Defendant Paul A. Sciortino is the Commonwealth's Attorney

for the City of Virginia Beach.

As Commonwealth's Attorney, defendant has

authority to enforce the Sunday closing law in the City of Virginia Beach.
12.

The present Sunday closing law is the last of three Sunday

statutes enacted by the Virginia General Assembly since 1779.

The purpose

of each of these Sunday statutes, including the present law, is "to provide
a day of rest for persons and to prevent physical and moral debasement from
uninterrupted labor."

See Bonnie BeLo Enterprises, Inc. v. Commonwealth,

225 s.E.2d 395, 397 (Va. 1976).

13.

The first Sunday statute, enacted in 1779, embodied a simple

prohib;i.tion against "labor or other business, except

-..o~ork

of necessity or
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charity" on Sundays.

See Va. Code

§

18-329 (1950) (repealed 1960).

The

1779 statute remained substantially unchanged until 1960.
14.

The second Sunday statute was enacted by the General

Assembly in 1960.

1960 Va. Acts c. 267 (codified at Va. Code

-358.2 (1960) (repealed 1974)).

§

18.1-358 to

The 1960 statute retained a general

prohibition against "work, labor or business except in household or other
work of necessity or charity" on Sundays, and further declared that the
"exemption for works of necessity or charity

***

shall not be deemed to

include" the sale of approximately thirty specified commodities.

Id.

The

1960 statute also included limited exceptions from the Sunday prohibition,
all of which related to works of "necessity" or to traditional recreational
activities, as follows:

•

"This section shall not apply to furnaces, kilns,
plants, wholesale food warehouses, ship
chandleries, and other business of like kind that
may be necessary to be conducted on Sunday, nor
to the publication, distribution and sale of
newspapers or magazines, nor to the sale of motor
fuels or oils, repair parts or accessories ·for
immediate necessary use in connection with motor
vehicles, boats or aircraft, nor to the operation
of motion picture theatres, nor to sports,
athletic events, scenic, historic and
recreational and amusement facilities." Id •

While the General Assembly subsequently enacted certain limited amendments
to the 1960 statute, these amendments also related to works of "necessity"
or to traditional recreational activities.
Va. Acts c. 427.

See 1964 Va. Acts c. 394; 1973

Accordingly, the 1960 statute, like the 1779 statute, was
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closely related to its purpose of providing a day of rest and preventing
uninterrupted labor.
15.

In 1974, the General Assembly repealed the 1960 statute and

enacted the present Sunday closing law, which deleted all reference to
"work of necessity or charity" and to specific commodity exceptions.

1974

Va. Acts c. 330 (codified as amended at Va. Code §§ 15.1-29.5, 18.2-341 to
-343, 40.1-28.1 to -28.5).

Instead, the 1974 statute exempted nineteen

"industries and businesses" from the general prohibition against "work,
labor or business" on Sundays, including manufacturing'· processing and
p~ant

operations of all types; agriculture; mining; food and drug stores;

janitorial and custodial services; and the sale or leasing of noncommercial
property and mobile homes.

These sweeping exemptions on their face were

unrelated to the purpose of the Sunday closing law to provide a day of rest
and to prevent uninterrupted labor.

The specific exemptions in the 1974

statute were as follows:
"(1) Transportation by whatever means and
supporting facilities;
(2) Public services and utilities, manufacturing, processing and plant operation of all
types;
(3) Publishing, including the distribution of
magazines and newspapers;
(4) Servicing, fueling and emergency repair of
motor vehicles, boats and aircraft;
(5) Operation of motion picture theatres and
the production of radio and television programs;
(6) Medical services and other professional
services on an emergency basis;
(7) Sports, athletic events and the operation
of historic, entertainment and recreational
facilities, and the sale or rental of boats, and
swimming, fishing and boating equipment;
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(8) Agriculture, including the operation of
nurseries;
(9) Preparation and sale of prescription and
nonprescription drugs and the sale of medical and
hygienic supplies and baby supplies;
(10) Wholesale food warehouses and ship
chandleries;
(11) Restaurants and delicatessens;
(12) Janitorial, custodial and like services;
(13) Operation of hotels and motels and funeral
homes;
(14) Mining and supporting facilites;
(15) Sale of food;
(16) Sale of tobacco and related products;
(17) A drug store, a majority of the sales
receipts of which consist of prescription and
nonprescription· drugs, health and beauty aids;
(18) Sale of novelties, cameras, photographic
supplies (including film and flash bulbs),
antiques, pictures, paintings, art supplies and
souvenirs;
(19) Sale or leasing of noncommercial property
and mobile homes." (Codified as amended at
§ 18.2-341(a)).
The violation of the Sunday closing law by any person is a misdemeanor.
§

18.2-341(b).
16.

Since 1974, the General Assembly has enacted at least seven

additional industry and business exemptions from the Sunday closing law.
17.

In 1975, the General Assembly amended subsections (a)(3),

(6), (13), and (15) to provide, int;r

~'

for the distribution and sale

of all types of publications, the operation of cemeteries, and the sale of
ice and beverages on

Su~1day,

and enacted a new subsection (a)(20) to

provide for .. any service, product or other thing by means of a mechanical
device not requiring the labor of any person."

1975 Va. Acts c. 498.

- 9 -

18.

In 1976, the General Assembly amended subsection (a)(4) to

provide for the selling of parts and supplies for "emergency repairs" of
motor vehicles, boats, and aircraft, and amended subsection (a)(18) to
provide for the sale of "animals as pets, including tropical fish, and pet
supplies."

1976 Va. Acts c. 569.
19.

In 1978, the General Assembly again amended subsection

(a)(4), to provide for non-emergency repairs of motor vehicles, boats, and
aircraft, and for non-emergency sales of parts and supplies for them.
Va. Acts c. 639.

1978

Subsection (a)(4) apparently was amended in response to

the conviction of an automotive parts dealer for selling motor oil on a
Sunday.

See Malibu Auto Parts·, Inc. v. Commonwealth, 237 S.E.2d 782 (Va.

1977).
20.

In 1979, the General Assembly amended subsection (a)(8) to

provide for the operation of "florist establishments" on Sundays, and added
a new subsection (a)(21) providing as follows:
"(21) Sale of any item, provided such sale
takes place on property owned by a county, city
or town and the property on which the sale takes
place has been designated by the governing body
of such county, city or town, on a case-by-case
basis, as the site of a festival, trade show,
• convention or other type of public celebration or
gathering." 1979 Va. Acts c. 400.
21.

In 1982, the General Assembly amended subsection (a)(l9) to

provide for the sale of "residential modular, panelized or other prefabricated houses" on Sundays.

1982 Va. Acts c. 268.
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22.

In 1984, the General Assembly amended subsection (a)(21),

which had been enacted in 1979, to provide as follows:
"(21) Sale of any item, provided such sale
takes place on publicly owned property or
property designated by the governing body of any
county, city or town, on a case-by-case basis, as
the site of a festival, trade show, convention,
festival market place or other type of public
celebration or gathering. The governing body of
a county, city or town may extend such a
designation to nonpublicly owned property only
when more than fifty percent of the area in which
sales are made is used for otherwise exempt
activities." 1984 Va. Acts c. 369.
Subsection (a)(21) apparently was amended to cover a retail redevelopment
area in downtown Richmond prior to the time that the City of Richmond opted
out of the Sunday closing law, see paragraph 28 below.
23.

The industries and businesses that are exempt from the

coverage of the Sunday closing law ("exempt industries and businesses ••) are
permitted, "incidental to the operation of [their] business on Sunday," to
sell all commodities and items "as are sold in the ordinary and normal
course of [their] business."

Bonnie BeLo Enterprises, Inc. v.

Commonwealth, 225 S.E.2d 395, 398 (Va. 1976).

That is, the exempt

industries and businesses are not constrained on Sundays to sell only the
commodities and items enumerated in the statute, even though they are
exempt only because they sell or deal in the enumerated commodities and
items.
~

Food stores, for example, may sell non-food items on Sundays.

Accordingly, any commodity may be sold in Virginia on Sundays as long

as it is sold by one of the exempt industries and businesses.

But all
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other industries and businesses ("covered industries and businesses") are
not permitted to sell any commodities or items on Sundays, including the
commodities and items enumerated in the Sunday closing law.
24.

Notwithstanding that plaintiffs are covered businesses and

are not permitted to operate on Sundays, plaintiffs sell many of the
commodities and items enumerated in the _Sunday closing law in the ordinary
and normal course of their businesses.
(a)

Plaintiff Best Products Co. sells in the

ordinary and normal course of its business at least the
following commodities and items enumerated in the Sunday
closing law:

books; parts and supplies for motor

vehicles and boats; swimming, fishing, and boating
equipment; baby supplies; food; and novelties, cameras,
photographic supplies, pictures, paintings, and art
supplies.
(b)

Plaintiff Circuit City sells in the ordinary

and normal course of its business at least the following
commodities and items enumerated in the Sunday closing
law:

published materials; parts and supplies for motor

vehic'ies; and cameras and photographic supplies.
(c)

Plaintiff Hechinger sells in the ordinary

and normal course of its business at least the following
commodities and items enumerated in the Sunday closing
law:

books, magazines, and other published materials;
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parts and supplies for motor vehicles and boats;
swimming, fishing, and boating equipment; plants and
flowers; tobacco related products; and novelties,
pictures, art supplies, souvenirs, and pet supplies.
(d)

Plaintiff K mart sells in the ordinary and

normal course of its business at least the following
commodities and items enumerated in the Sunday closing
law:

books; parts and supplies for motor vehicles;

swimmdng, fishing, and boating equipment; plants and
flowers; prescription and nonprescription drugs, hygienic
supplies and baby supplies; food and beverages; tobacco
and related products; and novelties, cameras, photographic supplies, pictures, and pet supplies.
(e)

Plaintiff Rose's sells in the ordinary and

normal course of its business at least the following
commodities and items enumerated in the Sunday closing
law:

books, magazines, and, at some stores, newspapers;

parts and supplies for motor vehicles and boats; plants
and flowers; no~prescription drugs, medical and hygienic
supplies, and baby supplies; food, ice at some stores,
and beverages; tobacco and related products; and
novelties, cameras, photographic supplies, pictures, art
supplies, souvenirs, and pet supplies.
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(f)

Plaintiff Zayre Corp. sells .in the ordinary

and normal course of its business at least the following
commodities and items enumerated in the Sunday closing
law:

bo~ks;

service, parts, and supplies for motor

vehicles; swimming and sporting equipment; nonprescription drugs, health supplies, and baby

supplie~;

food and

beverages; and novelties, cameras, photographic supplies,
pictures, art supplies, pets and pet supplies.
(g)

Plaintiff Benderson's tenants sell in the

ordinary and normal course of their businesses at least
the following commodities and items enumerated in the
Sunday closing law:

books and magazines; nonprescription

drugs and baby supplies; food and restaurant service;
health and beauty aids; and novelties, pictures, and
souvenirs.
25.

By contrast, plaintiffs' competitors that are exempt

industries and businesses, including food stores, drug stores, automotive
stores, and nursery and florist establishments, as more fully set out in
paragraph 35 below, sell in the ordinary.and normal course of their
businesses numerous commodities and items that are not enumerated in the
Sunday law (and the sale of which disqualifies plaintiffs from operating on
Sunday), including at least the following commodities and items:

clothing

and wearing apparel; stationery, gift wrap, and greeting cards; footwear;
glassware and dinnerware; hardware; kitchenware; watches and jewelry; small
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appliances; housewares; floor coverings; toys and games; sewing notions and
accessories; piecegoods; home electronic equipment; home and garden tools
and equipment; barbecue grills and accessories; cleaning products; lawn and
beach furniture; and paints and painting equipment.

For example, the Farm

Fresh Garden Shop located on Lynnhaven Parkway in the City of Virginia
Beach is a competitor at least of plaintiff Hechinger.

While the Farm

Fresh Garden Shop is open on Sundays, apparently as an exempt nursery or
florist establishment, a substantial part of its inventory is in hardware
and plumbing materials.
26.

As.described in paragraphs 20 and 22 above, subsection

(a)(21) of the Sunday closing law exempts businesses on publicly owned
property or property designated "on a case-by-case basis, as the site of a
festival

***

requirement.

or other type of public celebration" from the Sunday closing

The Attorney General of Virginia has interpreted this

exemption broadly to determine that the Waterside Mall development in the
City of Norfolk is generally exempt from the Sunday closing requirement,
even though the development is privately owned, the exemption was not
granted on a case-by-case basis, and the development does not constitute a
festival or public celebration.

1982-83 Rep. Atty. Gen. 491 (finding The

Waterside Mall exempt since City of Norfolk originally participated in
development and in past had determined on case-by-case basis that festivals
could be held on property).
27.

Stores in the Waterside Mall are competitors of plaintiff

Benderson's tenants in the Great American Outlet Mall.
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28.

Since 1974 the Sunday closing law has expressly permitted

each county and city in Virginia to determine for itself through a countyor city-wide referendum that the Sunday closing law is "not necessary" in
such county or city.

Va. Code

.§

15.1-29.5.

cities have exercised this local option:

The following counties and

Albemarle, Arlington, Buchanan,

.Chesterfield, Culpeper, Fairfax, Fauquier, Frederick, Gloucester, Grayson,
Henrico, James City, King George, Loudoun, Mecklenburg, Orange, Page,
Prince George, Prince William, Pulaski, Smyth, Spotsylvania, Stafford,
Tazewell, Warren, York, Alexandria City, Bristol City, Charlottesville
City, Falls Church City, Fredericksburg City, Hopewell City, Petersburg
City, Radford City, Richmond City, Waynesboro City, Williamsburg City, and
Winchester City.

Accordingly, the Sunday closing law has "no force or

effect" in these counties and cities (the "opted-out jurisdictions").
29.

Also as part of the Sunday closing law enacted in 1974, the

General Assembly provided that every employer shall allow each employee ''at
least twenty-four consecutive hours of rest in each calendar week."
Code

§

40.1-28.1.

Va.

Moreover, the following sections 40.1-28.2 and -28.3

together provide that every nonmanagerial employee "shall, as a matter of
right, be entitled to choose Sunday as a day of rest," or, if ne or she
"conscientiously believes that the seventh day of the week ought to be
observed as a Sabbath,
day of rest."
misdemeanor.

** *

to choose the seventh day of the week as his

The violation of these provisions by any employer is a
Va. Code

§

40.1-28.4.

,•
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30.

These provisions of the Sunday closing law, §§ 40.1-28.1 to

28.4, which purport to entitle every employee to one day of

res~

each week

and to choose Saturday or Sunday as that day, however, do not apply to
"persons engaged in any of the industries or businesses enumerated in
[subsections (a)(1) through (19) of the Sunday closing law] except (15),"
Va. Code § 40.1-28.5.

Accordingly, by the very terms of the Sunday closing

law, employees in almost all of the exempt industries and businesses are
not entitled to any day of rest, either Sunday, Saturday, or some other
day.

By the same token, almost all of the employees who are entitled by

the Sunday closing law to choose Sunday as a day of rest are employed in
the covered industries and businesses, which are not permitted to operate
on Sundays in any event.
31.

Industries and businesses in the City of Virginia Beach and

throughout Virginia can afford their nonmanagerial employees at least
twenty-four consecutive hours of rest in each calendar week without regard
to the Sunday closing law, even assuming that every such employee is
entitled to choose Sunday as that twenty-four hour period of rest.
Plaintiffs, if permitted by law to operate on Sundays throughout Virginia,
would be able to comply with Va. Code §§ 40.1-28.1 to 28.3, described in
paragraph 29 above, so as to afford each employee at least one day of rest
in each calendar week and to permit each employee to choose Sunday as that
d~.

32.

Notwithstanding its purpose "to provide a day of rest for

persons and to prevent physical and moral debasement from uninterrupted
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labor," the Sunday closing law does not assure a day of rest for at least
80 percent of employees in the Commonwealth of Virginia, as shown more
fully below.

To determine the number of employees affected by the Sunday

closing law, plaintiffs have used data published by the United States
Bureau of the Census relating to Virginia, which include numbers of
employees and detailed industrial classifications for each county and
city.

u.s.

Dep't of Commerce, Bureau of the Census, Pub. No. CBP-82-48,

County Business Patterns 1982:
Business Patterns"].

Virginia (1984) [hereinafter "County

These data are for the week including March 12, 1982,

the latest period for which detailed data are available, and are exclusive
of government employees, railroad employees, and self-employed persons.
that week:
(a)

The total number of employees in Virginia

was 1,589,468.
(b)

County Business Patterns at Table lA.

The number of employees employed in the

exempt industries and businesses throughout Virginia
(including .employees employed in the opted-out
jurisdictions) was at least 916,017, or at least
approximately 56.7 percent of all employees.
Business Patterns at Table lB.

County

Accordingly, the result

of the exemptions enumerated in subsections (a)(1)
through (21) of the Sunday closing law, standing alone,
is that the statute assures a day of rest for less than
one half of Virginia employees.

In
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(c)

The number of employees employed in the

opted-out jurisdictions was at least 791,996, or at least
approximately 49.8 percent of all employees.
Business Patterns at Table 1E.

County

Accordingly, the result

of the local option provision of the Sunday closing law,
standing alone, is that the statute assures a day of rest
for only one half of Virginia employees.
(d)

The number of employees employed either in

the exempt industries and businesses or in the opted-out
jurisdictions was at least 1,272,475 to 1,302,621, or at
least approximately 80.1 to 81.9 percent of all
employees.

County Business Patterns

a~

Table 2.

Accordingly, the result of the Sunday closing law as a
whole is that the statute assures a day of rest for less
than 20 percent of Virginia employees.
(e)

The total number of employees in the City of

Virginia Beach was 56,904.

The number of employees

_employed in the exempt industries and businesses was at
least 25,313 to 25,462, or at least approximately 44.5 to
44.7 percent of all employees in the City of Virginia
Beach.

Since these data are for the week including March

12, 1982, they do not include seasonal employees in such
exempt industries and businesses as the operation of
entertainment and recreational facilities, the sale or
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rental of boats, and swimming, fishing, and boating
equipment; restaurants and delicatessens; and the
operations of hotels and motels.
33.

The classification made by the Sunday closing law between

exempt industries and businesses and covered industries and businesses,
which does not assure a day of rest for more than one half of Virginia
employees, does have a substantial, adverse impact on the covered
industries and businesses.
34.

Based on their experience in the opted-out jurisdictions and

on other available information, plaintiffs incur substantial losses of
potential sales as a result of the .Sunday closing law.
(a)

Plaintiff Best Products Co. operates twelve

stores throughout Virginia that are open on Sundays
because those stores are located in opted-out
jurisdictions.

Sunday sales in these thirteen stores

account for approximately 8 to 9 percent of total sales
in stores in predominantly rural areas and approximately
11 percent of total sales in stores in predominantly
urban areas.

Sunday opening of these thirteen stores has

increased total sales by approximately 1 to 3 percent in
predominantly rural areas and approximately 5 percent in
predominantly urban areas.
(b)

Plaintiff Circuit City operates five stores

throughout Virginia that are open on Sundays because
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those stores are located in opted-out jurisdictions.
Sunday sales in these five stores account for
approximately twelve percent of total sales in these
stores.

Sunday opening of these five stores has not

decreased total sales from Monday through Saturday, but
instead has increased total sales by approximately
5 percent.
(c)

Plaintiff Hechinger operates twelve stores

throughout Virginia that are open on Sundays because
those stores are located in opted-out jurisdictions.
Sunday sales in these twelve stores account for approximately 18 percent of total sales in these stores.
Sunday opening of these twelve stores has not decreased
total sales from Monday through Saturday -- and, indeed,
in one case increased total sales from Monday through
Saturday by approximately 6 percent -- but instead has
increased total sales by as much as approximately
29 percent.

At Hechinger's store located in the City of

Richmond, the customer count increased 30.9 percent in
the first year of Sunday operation (compared to a
6.3 percent increase in customers throughout the
Hechinger chain in that same year).
(d)

Plaintiff K mart operates twenty-six stores

throughout Virginia that are open on Sundays because
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those stores are located in the opted-out jurisdictions.
Sunday sales in these twenty-six stores account for
approximately 16 percent of total sales, and Sunday
opening of these twenty-six stores has not decreased
total sales from Monday through Saturday, but instead has
increased total sales by approximately 23 percent.
(e)

Plaintiff Rose's operates fifteen stores

throughout Virginia that are open on Sundays because
those stores are located in the opted-out jurisdictions.
Sunday opening of these fifteen stores has not decreased
total sales from Monday through Saturday, but instead has
increased total sales by approximately 20 percent.
(f)

Plaintiff Zayre Corp. operates seven Zayre

stores throughout Virginia that are open on Sundays
because

~hose

stores are located in the opted-out

jurisdictions. Sunday sales in these seven stores account
for at least 20 percent of total sales, and Sunday
opening is estimated to have increased total sales by at
least 6 percent.
35.

Plaintiffs also incur substantial losses of actual sales to

their competitors that are exempt industries and businesses, as a result of
the Sunday closing law.
{a)

Plaintiff Benderson and Benderson's tenants

in the City of Virginia Beach compete with at least all
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food stores, drug stores, and souvenir shops in the City
of Virginia Beach; with certain stores in The Waterside
Mall in the City of Norfolk; and with The Pottery and the
Lightfoot Outlet Mall in the City of Williamsburg, all of
which are exempt industries and businesses or are located
in an opted-out jurisdiction.

These food stores, drug

stores, and souvenir shops, and tenants of these malls
sell many of the same and similar commodities as are sold
by Benderson's tenants in the ordinary course of their
businesses.
(b)

Plaintiff Hechinger's store in the City of

Virginia Beach competes with at least the following
companies that are exempt from the Sunday closing law:
Food Lion, Farm Fresh, Farm Fresh Garden Shop, Safeway,
A&P, Giant, People's Drug, Revco, Drug Fair, Fairmount
Pharmacy, Medco, Rite Aid, True Value Hardware (Garden
Center), Bug House, Tidewater Auto Parts, Charlie's Auto
and Truck Parts, Lafayette Auto Supply, and North Granby
Auto Supply.

These companies sell many of the same and

similar commodities and items as are sold by Hechinger in
the ordinary course of its business.

Hechinger's store

in the City of Virginia Beach incurs annual losses of
sales of approximately $1.4 million because of the
operation of the Sunday closing law.
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(c)

Plaintiff K mart's stores in the City of

Virginia Beach compete with at least the following
companies that are exempt from the Sunday closing law:
Food Lion, BE-LO, Safeway, Star Food, London Bridge
Garden Center, Peoples Drugstore, True Value Hardware
(Garden Center), Farm Fresh, Giant, A&P, Drug Emporium,
Great Big Green House, and the Craft Shop.

These

companies sell many of the same and similar commodities
and items as are sold by K mart in the ordinary course of
its business.

Each of K mart's stores in the City of

Virginia Beach incurs losses of sales to these exempt
businesses of approximately $50,000 on each Sunday
because of the operation of the Sunday closing law.
(d)

Plaintiff Rose's stores in the City of

Virginia Beach compete with at least all food stores and
all drug stores in the City of Virginia Beach, which are
exempt industries and businesses.

These food stores and

drug stores sell many of the same and similar commodities
and items as are sold by Rose's in the ordinary course of
its business.

Each of Rose's stores in the City of

Virginia Beach incurs annual losses of sales to these
exempt businesses of approximately $500,000 beeause of
the operation of the Sunday closing law.
(e)

Plaintiff Zayre Corp.'s stores in the City
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of Virginia Beach compete with at least all food stores
and all drug stores in the City of Virginia Beach, which
are exempt industries and businesses.

These food stores

and drug stores sell many of the same and similar
commodities as are sold by Zayre Corp. in the ordinary
course of its businesses.

Zayre Corp.'s stores in the

City of Virginia Beach incur annual estimated losses of
10 percent of total sales to these exempt businesses
because of the operation of the Sunday closing law.
36.

Plaintiffs incur certain operating expenses on Sunday even

though they are not permitted to open for business on Sundays, including
charges for utilities, rent, equipment rental, security personnel, taxes
and insurance, and other fixed costs.
\

At some locations, for example,

'

plaintiff Rose's incurs expenses for maintenance in common areas shared
with food stores and drug stores that are permitted by the Sunday closing
law to open on Sundays.

In addition, plaintiffs' operating costs as a

percentage of total sales are higher in the City of Virginia Beach and in
other jurisdictions where the Sunday closing law is in effect than in the
opted-out jurisdictions.
37.

Defendant Commonwealth's Attorney for the City of Virginia

Beach enforces the Sunday closing law only upon private complaint.
38.

On one occasion in 1975, a private complaint was lodged

against plaintiff Best Products Co. while an inventory count was being
conducted on a Sunday.

Best Products Co. personnel were threatened with
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arrest unless the inventory count was stopped.

Again in 1976, the showroom

manager was threatened with arrest when certain store renovations were
being made on a Sunday and carpet was being cut in the store's parking
lot.

On

both of these occasions, work was ceased by Best Products Co.

prior to any arrests and no further legal action was taken.
39.

This motion constitutes an actual case in controversy,

involving the antagonistic assertion and denial of legal rights, which
should be resolved by this Court.

Plaintiffs desire to and would open all

of their Virginia stores on Sundays if permitted to do so.
Count I
(Unconstitutional Special Legislation)
40.

Paragraphs 1-39 of this Motion for Declaratory Judgment are

repeated and realleged as if fully set forth herein.
41.

The Sunday closing law as enacted and as amended is a

special law in violation of art. IV,

§§

14, 15 of the Constitution of

Virginia in that the Sunday closing law does not bear a real, substantial
relation to its purpose "to provide a day of rest for persons and to
prevent physical and moral debasement from uninterrupted labor," Bonnie
BeLo Enterprises, Inc. v. Commonwealth, 225 S.E.2d 395, 397 (Va. 1976), for
at least the following reasons:
(a)

The industries and businesses that are

exempt from the requirements of the Sunday closing law
pursuant to Va. Code

§

18.2-341(a) employ more than 56

percent of all Virginia employees.

Almost all employees
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employed by the exempt industries and businesses may be
required by Virginia statute to work on Sundays pursuant
to Va. Code § 40.1-28.5.
(b)

One half of all Virginia employees are

employed in counties and cities in which the provisions
of the Sunday closing law have "no force or effect ••
pursuant to Va. Code § 15.1-29.5,

~,

in the opted-out

jurisdictions.
(c)

Taken as a whole, the provisions of the

Sunday closing law assure a day of rest for less than
20 percent of all Virginia employees; at least 80 to 82
percent of all Virginia employees are employed either in
the exempt industries and businesses or in otherwise
covered industries and businesses in the opted-out
jurisdictions.
(d)

The Sunday closing law is not necessary for

employers to afford their non-managerial employees at
least one day of rest in each calendar week and to permit
them to choose Sunday as that day.

Plaintiffs herein

regularly afford such benefits to their employees in the
opted-out jurisdictions.
42.

The Sunday closing law as enacted and as amended is a

special law in violation of art. IV, §§ 14, 15 of the Constitution of
Virginia in that the Sunday closing law draws an arbitrary and unreasonable
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classification between the exempt industries and businesses and the covered
industries and businesses, and constitutes an unreasonable, unnecessary,
and arbitrary interference with the rights of plaintiffs, for at least the
following reasons:
{a)

The exempt industries and businesses are not

limited to industries and businesses providing necessities or traditional recreational services and items to
Virginia residents, nor to industries and businesses that
specially promote the health, safety, and welfare of
Virginia residents.
includes such

~

Instead, the Sunday closing law

hoc exemptions as those for all

manufacturing, processing, and plant operations, Va. Code
§

18.2-341(a)(2); non-emergency sales of parts and

supplies for motor
beauty

aids,~

vehicles,~

at (a)(4); sales of

at (a)(17); sales of

pets,~

at

(a)(l8); sales of mobile homes and prefabricated housing,
id. at (a) ( 19); and any sale that takes .place on property
generally designated as a festival market place or public
celebration,~

at (a)(21), even including privately

funded retail redevelopment areas.
(b)

The exempt industries and businesses are

permitted to sell any commodity or item on Sundays, not
just the commodities and items enumerated in the Sunday
closing law.

The covered industries and businesses,
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however, are not permitted to sell any commodity or item
on Sundays, even the commodities and items enumerated in
the Sunday closing law.

Accordingly, any commodity or

item may be sold in Virginia on Sundays as long as it is
sold by one of the exempt industries and businesses.
(c)

Plaintiffs herein, which are not permitted

to operate on Sundays, sell many commodities and items
enumerated in the Sunday closing law, as well as numerous
other commodities and items that their competitors that
are exempt businesses are permitted to sell on Sundays.
(d)

With respect to exempt businesses that are

competitors of covered businesses, such as food stores
and drug stores that are competitors of plaintiffs
herein, the only factor that permits the exempt
businesses to operate their entire businesses on Sundays,
while covered businesses must remain closed, is the
product mix in their ordinary and normal inventories.
That factor is wholly unrelated to the objective of

•
providing a day of rest and preventing
uninterrupted
labor.
(e)

The exempt industries and businesses employ

a majority of Virginia employees, as more fully described
in paragraph 40 above.
(f)

The local option provision of the Sunday
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closing law, Va. Code § 15.1-29.5, has operated to ensure
that large portions of Virginia are exempt from the
Sunday closing law.

One half of all Virginia employees

are employed in the opted-out jurisdictions.
Count II
(Denial of Due Process)
43.

Paragraphs 1-42 of this Motion for Declaratory Judgment are

repeated and realleged as if fully set forth herein.
44.

The Sunday closing law as enacted and as amended deprives

plaintiffs of property without due process of law, in violation of art. I,
§

11 of the Constitution of Virginia and of the Fourteenth Amendment of the

Constitution of the United States, in that plaintiffs incur substantial
losses of actual and potential sales to their competitors that are exempt
industries and businesses entirely as a consequence of the arbitrary
classification made between the exempt businesses and the covered
businesses.
Count III
(Denial of Equal Protection)
45.

Paragraphs 1-44 of this Motion for Declaratory Judgment are

repeated and realleged as if fully set forth herein.
46.

The classification drawn by the Sunday closing law between

industries and businesses that are permitted to operate on Sundays and
industries and businesses that must close on Sundays is arbitrary and
irrational and based on grounds wholly irrelevant to the objectives of
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providing a common day of rest and preventing uninterrupted labor, in
violation of the Fourteenth Amendment of the Constitution of the United
States for at least the reasons set out in paragraphs 40-42 above.
Moreover, defendant intentionally and purposefully discriminates against
plaintiffs by his policy of enforcing the Sunday closing law only upon
private complaint.
Count IV
(Burden on Interstate Commerce)
47.

Paragraphs 1-46 of this Motion for Declaratory Judgment are

repeated and realleged as if fully set forth herein.
48.

The Sunday closing law as enacted and as amended interferes

• with and impermissibly burdens interstate commerce, in violation of art. I,
§

8, clause 3 of the Constitution of the United States, in that the

putative local benefits of providing a day of rest for a small minority of
Virginia employees are outweighed by the interstate burdens, and less
restrictive means are available to ensure a day of rest for Virginia
employees.
WHEREFORE, plaintiffs pray for judgment declaring that the Sunday
closing law is invalid and unenforceable and restraining defendant from
enforcing the Sunday closing law against plaintiffs, and awarding
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plaintiffs the costs of this proceeding, including reasonable attorneys'
fees, and such other relief as may be just and proper.

BENDERSON DEVELOPMENT COMPANY, INC.,
BEST PRODUCTS CO., INC., CIRCUIT CITY STORES,
INC. , HECHINGER COMPANY, K MART CORPORATION,
S. L. NUSBAUM & COMPANY, INC., ROSE'S STORES,
INC., ZAYRE CORP.

By:~~w~
Of Counsel
I. Michael Greenberger
Suzanne E. Meeker
Scott R. Mcintosh
Shea & Gardner
1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036
(202) 828-2000

Of Counsel
Becky A. Powhatan

Albert H. Poole
Kaufman & Canoles
Sovran Center
P. 0. Box 3037
Norfolk, Virginia 23514
(804) 624-3000
Dated:

February 25, 1985

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
DENDER~ON

DEVELOP~~NT

COMPANY, INC.,

BEST PRODUCTS CO., INC.,
CIRCUIT CITY STORES, INC.,
HECHINGER COMPANY,
K MART CORPORATION,

AT LAW NO.: LA-2152
DEMURRER AND GROUNDS
OF DEFENSE

S. L. NUSBAUM & COMPANY, INC.,
ROSE'S STORES, INC.,
ZAYRE CORP.,
Plaintiffs,

v.
PAUL A. SCIORTINO, as COMMONWEALTH'S
ATTORNEY,
Defendant.
DEMURRER
Comes now the defendant, Paul A. Sciortino, Commonwealth's
Attorney for the City of Virginia Beach, by counsel, and demurrs
to the Motion for Declaratory Judgment filed herein and says that
it is not sufficient in law and ought not to be prosecuted on the
following grounds:
1.

The Motion for Declaratory Judgment fails to state

facts upon which the relief requested can be
2.

granted.~

The statute attacked, Code of Virginia

§§

18.2-341 to

18.2-343 (Sunday closing law) has been upheld against attack on
numerous occasions and is not violative of any provision of the
Virginia or the United States Constitutions.
- 1 Bl

3.

The Sunday Closing Law is not special legislation but

rather is a general act applicable to all jurisdictions within
the Commonwealth of Virginia.

It is, therefore, not violative of

Article IV, §§ 14 and 15 of the Constitution of Virginia.
4.
§

The Sunday Closing Law is not violative of Article I,

11 of the Constitution of Virginia or of the Fourteenth

Amendment of the United States Constitution.

The classification

within that provision is rational and reasonably related to the
purpose of the legislation.
5.

The Sunday Closing Law is not violative of Article I,

Section 11 of the Constitution of Virginia or of the Fourteenth
Admendment to the United States Constitution.

It does not

deprive plaintiffs of property without due process of law.
6.

The Sunday Closing Law does not deny equal protection

to the plaintiffs.

The classification within that provision is

rational and reasonably related to the end of the legislation.
7.

The Sunday Closing Law does not impermissibly burden

interstate commerce in violation of Article I,
the United States Constitution.

§

8 clause 3 of

It constitutes an even-handed

regulation to effectuate legitimate local public interests and
its effects on interstate commerce
8.

are~nly

incidential.

This Motion for Declaratory Judgment cannot properly be

heard because of the absence of necessary and essential parties
not presently joined as defendants.
9.

The competitors of plaintiffs and other businesses

presently operating on Sunday in Virginia Beach will be directly
and adversely affected by successful prosecution of plaintiffs'
- 2 -

suit and should be joined as defendants.

GROUNDS OF DEFENSE

Comes now the defendant, Paul A. Sciortino, Commonwealth's
Attorney for the City of Virginia Beach, by counsel, and for his
grounds of defense to the Motion for Declaratory Judgment filed
herein states as follows:
1.

Defendant admits that.paragraph 1 appears to properly

characterize plaintiff's law suit.
2.

Defendant admits the allegations contained in paragraph

3.

With respect to paragraphs 3 through 10, defendant

2.

states that he has no knowledge concerning the allegations
contained therein except that he admits that plaintiffs Best
Products Company, Inc. and Circuit City Stores, Inc. are Virginia
corporations, that plaintiff Hechinger Company is a District of
Columbia Corporation, that plaintiff K Mart Corporation is a
Michigan corporation and that plaintiffs Roses Store, Inc. and
Zayre corp. are Delaware corporations.

Moreover, he admits that

plaintiff's Best Products Company, Inc., Circuit City Stores,
Inc., Hechinger Company, K Mart Corporation, Roses Stores, Inc.,
and Zayre Corp. operate stores in the City of Virginia Beach.
4.

Defendant admits paragraph 11 of the Motion for

Judgment.
5.

Defendant admits the allegation in paragraph 12 that

the present Sunday closing law is the third statute on the
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subject enacted by the Virginia General Assembly.

He alleges

that the additional statements of this paragraph consist mainly
of conclusions of law not requiring an answer.
6.

With respect to paragraphs 13 through 22, defendant

alleges that these paragraphs set forth conclusions of law or
text of statutes and amendments and do not require an answer of
the defendant.
7.

Defendant alleges that paragraph 23 consists entirely

of conclusions of law and, therefore, does not require an answer.
B.

Defendant avers that he has no knowledge with respect

to the allegations contained in paragraphs 24 and 25 and,
therefore, denies them.
9.

Defendant alleges that he is not required to answer

paragraph 26, because it consists entirely of conclusions of law.
10.

Defendant states that he has no knowledge concerning

the allegations contained in paragraph 27 and, therefore, denies
them.
11.

Defendant admits the allegations contained in paragraph

12.

Defendant alleges that he is not required to answer

28.

paragraph 29, because it consists entirely of conclusions of law
or statements of the text of statutes.
13.

Defendant alleges that he is not required to answer

paragraph 30, because it contains solely conclusions of law and
statements of the text of statutes.
14.

Defendant avers that he has no knowledge concerning the

allegations contained in paragraph 31 and, therefore, denies
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them.
15.

Defendant denies the allegations set forth in the first

sentence of paragraph 32.
16.

With respect to the subparagraph (a) of paragraph 32,

defendant admits that the publication cited by the plaintiffs
indicates that the total number of employees in Virginia for the
week including March 12, 1982 was 1,589,468, excluding government
and railroad employees.
17.

With respect to

subpa~agraph

(b) of paragraph 32,

defendant admits that the publication cited by plaintiffs
indicates that for the week including March 12, 1982 at least
916,017 employees were engaged in industries and businesses
presently exempt under the Sunday Closing Law and

that this

figure constitutes at least 56.7% of the total number of persons
listed as employed by that publication for that week, excluding
government and railroad employees.

Defendant denies all other

allegations in this subparagraph.
18.

Defendant admits that as set forth in subparagraph (c)

of paragraph 32 the publication cited indicates that during the
week including March 12, 1982 at least 791,996 employees were
working within the jurisdictions which have presently opted out
of the Sunday Closing Laws.

Defendant denies all other

allegations contained in this subparagraph.
19.

With respect to subparagraph {d) of paragraph 32, the

defendant admits that the publication cited by the plaintiffs
indicates that for the week including March 12, 1982 at least
1,265,200 employees were working in jurisdictions presently opted

-
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out of the Sunday Closing Law or in exempt industries in other
jurisdictions.

Defendant admits further that this figure

constitutes at least 79% of the total number of persons

employ~d

in the state listed for that week in that publication excluding
government and railroad employees.

Defendant denies all other

allegations in this subparagraph.
20.

With respect to subparagraph (e) of paragraph 32,

defendant admits that the publication cited by the plaintiffs
indicates that for the week including March 12, 1982 56,904
persons were employed in Virginia Beach.

Defendant further

admits that that publication indicates that for that week at
least 25,255 persons were employed in industries or businesses
exempt under the sunday Closing Law and that this figure
constituted at least 44.3% of all employees, excluding government
and railroad employees listed for the City of Virginia Beach for
that week.

Defendant denies all other allegations in this

subparagraph.
21.

Defendant denies the allegations in paragraph 33.

22.

Defendant avers that he has no knowledge concerning the

allegations of paragraphs 34, 35 and 36 and, therefore, denies
those allegations.
23.

Defendant admits the allegations set forth in paragraph

24.

Defendant avers that he has insufficient knowledge with

37.

respect to the allegations set forth in paragraph 38 and,
therefore, denies those allegations.
25.

Defendant alleges that he is not required to answer the
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first sentence of paragraph 39, because it consist entirely of
conclusions of law.

Defendant avers that he has no knowledge

with respect to the allegations in the second sentence of
paragraph 39 and, therefore, denies them.
26.

Defendant denies the allegations in 40 through 48.

AFFIR~~TIVE

27.

DEFENSES

The Sunday Closing Law. is not special legislation but

rather is a general act applicable to all jurisdictions within
the Commonwealth of Virginia.
Article IV,
28.
§

§§

It is, therefore, not violative of

14 and 15 of the Constitution of Virginia.

The Sunday Closing Law is not violative of Article I,

11 of the Constitution of Virginia or of the Fourteenth

Amendment of the United States Constitution.

The classification

within that provision is rational and reasonably related to the
purpose of the legislation.
29.

The Sunday Closing Law is not violative of Article I,

section II of the Constitution of Virginia or of the Fourteenth
Amendment to the United States Constitution.

It does not deprive

plaintiffs of property without due process of law.
30.

The Sunday Closing Law does not deny equal protection

to the plaintiffs.

The classification within that provision is

rational and reasonably related to the end of the legislation.
31.

The Sunday Closing Law does not impermissibly burden

interstate commerce in violation of Article I,
the United States Constitution.

§

8 clause 3 of

It constitutes an even-handed
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regulation to effectuate legitimate local public interests and
its effectsoon interstate commerce are only incidential.
WHEREFORE, defendant prays that this action be dismissed and
that he recover of the plaintiffs his costs in this behalf
expended.
PAUL A. SCIORTINO,
COMMONWEALTH'S ATTORNEY FOR THE
CITY OF VIRGINIA BEACH

~~~~-~~~--/\~-~------------

By______
~erald L. Baliles
Attorney General

Eugene Murphy
Assistant Attorney General
Thomas c. Daniel
Assistant Attorney General
Supreme Court Building
101 North Eighth Street
Richmond, Virginia 23219
CERTIFICATE OF SERVICE
I hereby certify that on the

Is-

day of March, 1985 a true

copy of the foregoing Demurrer and Grounds of Defense was mailed
to I. Michael Greenberger, 1800 Massachusetts Avenue, N.W.,
washington, D.C. 20036 and to Becky A. Powhatan, P.

o.

Box 3037,

Norfolk, Virginia 23514.

Assist~Orney

Eugene
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Murphy~

General

N.

PHILIP L. Russo
AUSTIN E. OWEN
HENRY L. LAM

RESIDENT JUDGE

<.:IRCUIT COURTS

KENNETH N. WHITEHURST, JR.
H. CALVIN SPAIN
EDWARD W. HANSON, .JR.
..JOHN

K.

WESCOTT JACOB

ACCOMACK COUNTY
NORTHAMPTON COUNTY

SECOND ~UDJCIAL CIRCUIT

ONANCOCK, VIRGINIA 23417

MOORE

RESIDENT JUDGES

August 16, 1985

CIRCUIT COURT
CITY OF VIRGINIA BEACH
PRINCESS ANNE
fiRGINIA BEACH, VIRGINIA 23456-9002

I. Michael Greenberger. Esquire
Shea & Gardner
·
1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036
Becky A. Powhatan, Esquire
Willcox & Savage, P.C.
Sovran Center
Norfolk, VA 23510
Eugene Murphy, Esquire
Assistant Attorney General
Supreme Court Building
101 North Eighth Street
Richmond, VA 23219
David F. Peters, Esquire
Hunton & Williams
Post Office Box 1535
Richmond, VA 23212
Re:

Benderson Development Co., et al
(At Law 2512)
Paul A. Sciortino

v.

Dear Ms. Powhatan and Gentlemen:
The matter comes on the motion of the plaintiff for
summary judgment and the demurrer filed by the defendant.
In summary, the plaintiffs seek to enjoin the defendant from
the enforcement of Section 18.2-341 of the Code of Virginia,
the so-called "Sunday closing law." The plaintiffs aver
that the law is unconstitutional, primarily on the grounds
that it violates the equal protection clause of the United
States Constitution of Virginia.
Any attack upon the constitutionality of Section
18.2-341 must be considered in light of the most recent

Cl

I. Michael Greenberger, Esquire
Becky A. Powhatan, Esquire
Eugene Murphy, Esquire
David F. Peters, Esquire
August 16, 1985
Page Two
opinion of the Supreme Court of Virginia, as expressed in
Malibu Auto Parts v. Commonwealth, 218 Va.· 467, which
affirmed the decision of a sitting judge of this circuit on
October 7, 1977.
In Malibu, the Court considered plaintiff's claim that
the Sunday closing law, enacted into law in 1974 and amended
in 1976, was unconstitutionally discriminatory. The Court
rejected that claim pointing out that similar complaints of
discrimination ware rejected by it in Mandell v. Haddon, 202
Va, 979, 121 SE 2d 516 (1961), and by the United States
Supreme Court in McGowan v. Maryland, 366 U.S. 420 (1961)
and in Gallagher v. Crown Kosher Market, 366 u.s. 617 (1961)
dealing with Sunday closing laws in Maryland and
Massachusetts, respectively.
Malibu also answered the arguments of unlawful
discrimination in the enforcement of the law, stating that
"the Equal Protection Clause relates to equality between
persons as such, rather than between areas and ••• territorial
uniformity is not a constitutional prerequisite", citing
McGowan at page 427. The Court having also stated that
"Malibu will not be heard to complain that the authorities
in other jurisdictions may have failed to enforce a law
which Virginia Beach officials have enforced against
Malibu"; this Court will not consider the complaint that the
Commonwealth Attorney may only enforce the law following
private complaint.
After considering the other arguments of plaintiff
advanced for their position, this Court will address only
that claim that the provision of Section 18.2-3~2,
subjecting the law to "local option" renders the law
discriminatory. The Court in Mandel declined to address this
issue, but this Court feels an obligation to comment. In
Section 4-45 of the Code of Virginia, the voters of any
county, city or town with a population of 900 or more
inhabitants are given the option of deciding by referendum
whether or not alcoholic beverages will be sold in the
jurisdiction. In Section 4-96.3, a similar statute provides
for a referendum on Sunday beer and wine sales. Local
option on matters of importance has been an integral part of
the decision-making process in this Commonwealth and in the
absence of law.to the contrary will be presumed to be
constitutional.

(
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I. Michael Greenberger, Esquire
Becky A. Powhatan, Esquire
Eugene Murphy, Esquire
David F. Peters, Esquire
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In Mandell v. Haddon, supra, dealing with the Sunday
law which preceded the present statute, the Court states
"the evidence shows that the amended st.atute was unanimously
passed by the General As·sembly after careful study and
research, and it seeks to promote and strengthen the
established policy of Virginia in favor of a common day of
rest, relaxation and recreation for as many persons as
possible who are not engaged in 'works of necessity or
charity.•n The succeeding amendments and changes to the
Sunday Closing Law, regardless of form, have all attempted
to maintain and promote those concepts of rest, relaxation,
recreation, necessity and charity. The Sunday closing law
has been enacted by the legislature, upheld by the Supreme
Court of Virginia, and continued in effect by the citizens
of this city by their choice. For this Court to substitute
its will for the expressed will of the legislature, the
Court, and the people would be presumptuous.
The plaintiff's motion for summary judgment is denied.
The defendant's demurrer is sustained. Mr. Murphy is
requested to prepare the order, submit to counsel for their
endorsement, and forward it to the court for entry.
Very truly yours,

&!k~LI/ ~
Edward
Judge
EWH/ed

w.

Hanson, Jr.

,.--..\

J

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
BENDERSON DEVELOPMENT
COMPANY, INC. , .!!:!:_ al. ,
Plaintiffs,

v.
PAUL A. SCIORTINO, as
CO~R40NWEALTH'S ATTORNEY,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

AT LAW NO.

LA-2152

ORDER
THIS MATTER having been commenced by the filing of a motion
for declaratory judgment of the invalidity of the Virginia Sunday
closing law, Virginia Code §§ 18.2-341 to 343 and related
sections, on February 25, 1985, and defendant having filed a
demurrer on March 18, 1985, and the matter having been brought
before the Court on plaintiffs' motion to strike defendant's
demurrer and on plaintiffs' further motion for Stlmmary judgment
both filed on April 4, 1985, and oral argument on these motions
having been heard on June 21, 1985.
WHEREUPON, after due consideration of all the papers and
pleadings previously filed herein, including all memoranda of law
and letter memoranda, and arguments made by couns·el for
plaintiffs, defendant and amici curiae, The Retail Merchants
Association of Tidewater Virginia, Inc., it is hereby
ADJUDGED, ORDERED and DECREED that the plaintiffs' motion
for summary judgment be, and the same hereby is denied, and the

0

,.

defendant ··s demurrer be, and the same hereby is, sustained, for
the reasons set forth in the letter opinion of this Court dated
August 16, 1985, which is made a part hereof.

The oral argument

will be transcribed, and it and all letter memoranda of counsel
to the court are .made part of the record.

The court further

ADJUDGES, ORDERS and DECREES that this cause be, and the same
hereby is, dismissed.
To all the actions of the court, the plaintiffs, by counsel,
duly objected and excepted.
Enter this

ll.,

day of September, 1985.

Judge
WE ASK FOR THIS:·

SEEN AND OBJECTED TO:

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
BENDERSON DEVELOPMENT
COMPANY, INC., ~ al.,

)
)

)

Plaintiffs,

)
)

v.

At Law No. LA-2152

)
)

PAUL A. SCIORTINO, as
Commonwealth's Attorney,

)
)
)
)

Defendant.

NOTICE OF APPEAL
COME NOW the plaintiffs, Benderson Development Company,
Inc., Best Products Co., Circuit City Stores, Inc., Hechinger
Company, K mart Corporation, Rose's Stores, Inc., and Zayre
Corp., by counsel, and give Notice of Appeal from the rulings
entered by this Court on August 16, 1985, and the final judgment
order entered by this Court on September 12, 1985.

Upon completion by the court reporter, a transcript of
the proceedings in this matter will be tendered to the Clerk
for inclusion in the Record to be prepared pursuant to Rule
5:9(a) of the Rules of the Supreme Court of Virginia.

BENDERSON DEVELOPMENT COMPANY, INC.,
et al.

--

El

Becky A. Powhatan
Willcox & Savage, P.C.
1800 Sovran Center
Norfolk, VA 23510
I. Michael Greenberger
Shea & Gardner
1800 Massachusetts Avenue, N.W.
Washington, DC 20036

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice
of Appeal was mailed, first class postage prepaid, to all counsel
of record this

7'

'tA- day of October, 1985.

ASSIGN~1ENTS

I.

OF ERROR

The Circuit Court erred in sustaining the appellee's

demurrer to the appellants' motion for declaratory judgment on
state constitutional grounds.
II.

The Circuit Court erred in sustaining the appellee's

demurrer to the appellants' motion for declaratory judgment on
federal constitutional grounds.

Fl

CERTIFICATE OF SERVICE
I hereby certify in accordance with Rule 5:26(d) of the
Rules of this Court that I

the foregoing Joint

Appendix on the appellee this 12th day of August, 1986, by mailing
three copies first-class postage prepaid to Eugene Murphy,
Esquire, Assistant Attorney General, Supreme Court Building, 101
North Eighth Street, Richmond, Virginia 23219.

I further certify

that I have mailed copies of the foregoing Joint Appendix on the
same date to David F. Peters, Esquire, Hunton & Williams, P.O. Box
535, Richmond, Virginia 23212, counsel for the Retail Merchants
Association of Tidewater Virginia, Inc., and to John R. Keys, Jr.,
Esquire, Winston & Strawn, 2250 M Street, N.W., Suite 500,
Washington, D.

c.

Shopping Centers.

20037, counsel for the International Council of

