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AT RICHMOND..

EARL GREEN, AN INFANT SUING BY M, E. GREEN, ·
. HlS NEXT FRIEND,

SAM P, SMITH.
f ••. }

-:Z.
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To the Honorable Judgf3s of th6
of Virgi~a;

.•

--

Stt:pnnn~

Court of Appeals

Your petitioner, Earl Green, an. infant suing by M. E.
Green, his next friend, respectfully represents to your Honors
that he is aggrieved by a. judgntent of the Circuit Court of
Pittsylvania County, entered March 27, 1928, in an action at
law brought by him ap;ainst Sam P. Smith, for the amount of
Ten Thousand ($10,000,00) Dollars. A transcript of the record is filed herewith, from which will appear the following
fact~;

FACTS.
The plaintiff, Ea,rl Grean, a little boy four years old, lived.
with his parents on College Avep.ue, Schoolfield, a suburb
of the City of Danville. Down the Street, u.bout a quarter
of a mile from hi~ home, is the Danville Military Institute,
a prepal;"atory school for boys, The defend~nt, Sam P. Smith,
lives about two miles aw~y from school. His family consists
of hhnself and one son, J ame~ Smith, a young man nineteen
yeara of a.ge,
· James Smith was a cadet at the Danville Military Institute,
being sent there by his father, and was what is known as a :five
day boarder, that is, he boarded and roomed at the school
front Mond~y aJter:noon to Saturday afternoon, and spent the
week ends at hoJPe with hi~ fathey. · Mondays are the weekly
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school holidays. On September 19, 1927, the first Monday of
the school ·year, James Smith was on his way to school, at
the direction and instruction of his father, the defendant.
He had taken the defendant's Buick automobile and a load
of his clothing and personal effects for use in his room at
the school, along in the car, and was going down College
. .~venue, the most direct route from his home, to school, with
his baggage and personal effects. It was a straight, hard sur:faced road, and he 'vas driving at a speed estimated by the
witnesses at forty to forty-five miles per hour, and was going
·so fast that the unusual noise attracted the attention of witnesses nearby. As he approached the Green home, there was
an ice wagon delivering ice on the opposite side of the road
from the Green home, and little Earl Green was in the act
of going from his yard to the street, when the car driven by
young Smith struck him. It knocked him approximately 57
feet, giving him serious head, body and leg injuries. The
upper part of the leg was broken, and since it has been set,.
one leg is considerably shorter than the other, his foot is
twisted, and he shows a tendency toward curvature of the
spine. After the car struck him, it went 117 feet before the
driver could stop it, and then it did not stop until it had hit
a telephone post and almost broken the post.
ASSIGNMENTS OF ERROR.
First: Your .petitioner submits that the trial court erred in
the defendant's motion to strike out all the evidence of the plaintiff.
It will be seen from the record that at the conclusion of
the evidence of the plaintiff, the defendant, without putting
on any evidence of his own, made a motion to strike out the
evidence of the plaintiff, upon the grounds that there was no
evidence of any relationship of principal and agept; ~hat
there was shown merely that the owner's son was driving,
and that the "family use'' doctrine is not law in Virginia.
There was no question as to the primary negligence or
the driver of the car. There was ample evidence from which
the jury could properly drawn an inference that the driver
was guilty of negligence in the manner in ·which he operated
t,he car, and that his neg1ligence was the proximate cause of
the injury.
It is urged by the plaintiff that the father, who in this case·
is the defendant, is clearly liable for the act of his son, without invoking the ''family use'' doctrine, because the son was
at the time engaged in doi:q.g something that his father ha.d
~ustaining-
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sent him to do and required him to do. His father required
him to go to school, and to board at the school five days in the
week, and on this particular occasion, his fath~r had told him
to take some of his personal effects in the car and carry them
to school, and he was so engaged when he unfortunately
struck the plaintiff. The testimony of the defendant himself on this point follows:
'' Q. So you required him to go out there. As your son, and
as his father, you required him to go to school~
A. Yes, sir.
Q. And you required him to board out there.?
A. Well, my wife died and.it was better for him to be out
there, and Col. advised me that it was better, he would be in
the study hall every night, and that it was best for him.
Q. So you required him to board out there t
A. Yes.
Q. And incidentally you required him to take such things
along as he needed?
A. Yes.
Q. And he was doing this at the time he unfortunately hit
this boy?
A. Yes.
Q. All that was according to your general wishes for his
education!
A. Yes, sir.''
It is submitted that this state of facts rendered the de·
fendant liable upon everv fundamental principle of agency
and domestic relations. The father's dutv was to educate his
son. The boy was required to go to school by his father. He
was required to board there five days a week. This being the
case, it was necessary that he have some clothes and personal
effects; it was necessary that he have transportation to get
them there; and_his father told him to take the car and take
his things to schoo'l. The boy was doing what his father instructed him and required him to d'o.
The trial court took away from the jury the question· as
to whether the father was liable in this case.
Counsel for defendant and the trial court seemed to take
the position that under the Virginia doctrine, as announced
in Cohen v. Meador, 119 Va. 429, and Blair v. Broadwater,
121 Va. 301, the defendant could not be held liable. We
submit that a child driving a car for his own entertainment
and pleasure, as was the case in these cases, is quite different from driving his father's car en route to boarding school,
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transporting his baggage in obedience to his father's in,..
struction, and we submit ·that 1egally speaking, the boy in this
case is clearly .the agent of the father.
There are numerous cases upholding this doctrine. In fact,.
Cohen v. 111eador, and Bla.ir v. Broadwter, above cited, inferentially set up the doctrine that the father is liable for the
negligent driving by a son, of an automobile, when the son
is performing an errand at the direction of his father. These
cases clearly make the inference that where a parent loans
a car to a child, the parent is liable, unless the child is driving
solely for his -own pleasure. We do venture the suggestion,
however, that the overwhelming' modern trend of decisions is
toward the recognition of the ''family use'' doctrine.
In other sta.tes, the, doctrine for which we contend, is supported by numerous cases. A recent case very much in point
is the case of Mebas v. W erkmister (Mo.), 299 S. W. 601', decided November 8, 1927. In this case, a boy seventeen years
old was driving his father's Ford car back from school, when
he struck and injured the plaintiff. The question involved
was whether the boy was the agent of the father, or engaged
in his father's business. The opinion is well reasoned~ and
we quote a part of it that is pertinent:

"In the instant case, it certainly cannot be said that. the
travel to and from school is free from the business of the father. On the contrary, it was directly in the 'business' of the
father. It was one deemed necessary by the father, and being
under the express, or certainly implied, dema.nd of the father
for him to continue his education. It was one which the father was 1.1nder duty to provide, and in this case it was actually provided, though it was not compulsory for the father
under the sta.tute to do so.
So we are constr&ined to hold, after mature reflection, that
the evidence is sufficient in this regard to submit the question
of the father's liability; that is to say, whether the son was
acting tlnder the direction of the father, within the scope of
the father's business, a..t the time this unfortunate a.ccident
happened~ In other words, we think the court in the first instance correctly submitted to the jury tl1e question as to
whether or UQt the son was the agent of the father and acted
in the scope of that agency. We have not lost sight of the
fact that in Hays v. Ho,qan, supra, the 'family purpose doctrine'. is, hnplied'ly, at least, disapproved, yef the facts here
do not com~ within that case, and are not· controlled by the
principle there announced.~'
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This decision has added prestige and significance, when we
consider. the fact that Missouri, like Virginia, does ont
recognize the family use doctrine, but considered the father
liable in this case, not on the family use doctrine, but as a
question of ageney.
The case of Kichefsky v. Wiatrzykowski _(Wis.), 210 N. W.
679, is not a case where the boy driving his father's automobile was on his way to school, but the principle involved is
exactly the same thing. The boy was on his way to buy a
hat, which his father had tdld him to do, and we should like
to point out that in Wisconsin, also, the family purpose doctrine is not recognized. The Court holds the father responsible for the negligent driving of his son in this case, upon
the grounds of agency, and we quote briefly a pertinent part
of the opinion:
.
·
"This court has recently held that the father is liable for
injuries caused by members of the family when driving the
father's automobile; only upon the principle of agency, and
the question here under consideration is .whether or not,
upon the statement of facts, the boy Joseph was the agent.
of the father in going to purchase the hat. The facts being
undisputed, it became a question of law. It being the duty
of the father, under the circumstances, to provide Joseph
with clothing, and the father having directed the son to perform that duty and take the car for the purpose, Joseph became the agent of his father in making the purchase. Joseph
'vas simply doing- for the father what it was the duty of the
father to do for himself. The father might have personally
purchased the hat, or he might have selected an agent to do
that for him. This he did. He chose Joseph as his agent to
purchase the hat.. Joseph, in performance of his agency, with
the kno,vledge a.nd consent of the father, took the Ford truck
to go to the place of purchase, and while on the trip, ran the
plaintiff down and injured him.. and the father is liable for
the tort of the son in the course of the agency."
It occurs to us that there is Quite an analogy between the
reasoning in the for~~oing paragraph and the facts of the
petitioner's case. · Suppose Sam P. Smith had employed
someone else to drive his boy to school that day, and take his
ba~~age. W ou1d not this driver have been the agent of Sam
P. Smith, and when James Smith himself is doing the drivin~, is.he not ~ust as much his. father's agent, as was Joseph
W1atrzykowski the agent of h1s father?

·
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The. case of Duncam v. Overton (N. C.), 108 S. E. 387, is
also in point. In this case, it was held that a father, having
placed his son in charge of an automobile to carry him to a
college, and then to a. garage is responsible for injuries accruing from the negligence of the son while in charge of the
automobile, and is not released therefrom by an incidental
divergence in discharging the duty entrusted to the son before
reaching the g~,trage.
We beg to incidentally call the Court's attention to .A.nno·tation on the Family Purpose Docb·ine, contained in 50 A. L.
R. 1513. We trus't that we have already made it clear that
've do no"t base our contention for a reversal in this case upon
the Family Purpose Doctrine. We do, however, beg leave to
suggest that the Family ·Purpose Doctrine is becoming more
and more recognized all over the country, and that the Virginia cases which adjudicated it are old cases, that is, old in
the automobile la,v, that at the time they they were decidedr
automobiles were not in such universal use as at present, and
that the Family Purpose Doctrine as laid down in this Annotation and in countless other decisions stands upon a sound principle. It is a well recognized fact that there are a great many
men, somewhat advanced in years, 'vho have grown children
or children almost grown; that the parent has not much interest in driving- the automobile himself, but has it for the
use of his family, and that his children drive it much more
than he does; that to turn a boy of no financial responsibility
loose with an automobile where he can injure people with
jmpunity and then say that no one is responsible for it, is a
serious injustice to the public, and is against public policy and
certainly against the modern trend of automobile decisions.

SECOND ASSIGNMENT OF ERROR.
The plaintiff submits that the trial Court erred in the instruction that it verbally pronounced to the jury, thereby
practically directing a verdict forth; defendant. The plaintiff thinks that the trial Court erred against the well established practice in this State in directing a verdict, but will
make no complaint as to the manner in which this was done.
The plaintiff, however, does complain of this instruction itself, upon the ground that it stated the la'v incorrectly. The·
argument and authorities supporting this assignment of error would be identical with that in the foregoing assignmentr
and are merely referred to and not repeated.
Your petitioner submits further that this is a proper
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case for the Court to reverse the judgment of the trial court
.and remand it for re-trial upon the quantum· of damages
alone, with liability against the defendant fixed. The Court's
:attention is .called to the fact that the defendant declined to
put on any evidence of its own, and that the. jury was notallowed to assess damages. If this had been done, and then
the trial court chose to set aside the verdict and render judgment for the defendant, then this Court would be in a position
to render final judgment and terminate this litigation, but
inasmuch as this cannot now be done, this Court can do the
next best thing, namely, remand the case to the trial Court
with directions to determine. the damages and with the defendant's liability fixed.
·Your petitioner therefore prays that to the judgment
aforesaid, a writ of error and supersedeas may be awarded,
with such bond the Court deems proper; that said judgment may be reviewed, reversed and annulled; that the.
cause be remanded for trial on the question of damages
·alone, with liability of the defendant fixed, in favor of your
petitioner, and that he may have such further relief as is
proper.
Respectfully submitted,

.

EARL GREEN,

an infant suing by M. E. Green, his next friend,
By AII{EN, BENTON & BUSTARD,
Attorneys.
I, A. M. Aiken, an attorney practicing in the Supreme
Court of Appeals of Virginia do hereby certify that in my
'Opinion the judgment complained of in the foregoing petition is erroneous, a-p.d should be reviewed and reversed, and
that the relief prayed for in the petition should .be granted
to your petitioner.
Given under my hand July. 5, 1928.

A.M. AIKEN.
Received July 4, 1928.

J. F. W.
Writ of error allowed and s~ttpersedeas awarded.
JESSE F. WEST..
Sep. 12, 1928.
Red' c Sept. 24/28.
H. S. J ..

~npreme
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Pleas before the Judge of the Circuit Court for the
County of Pittsylvania, at the Courthouse thereof on
.Thursday the 27th day of March, 1928.
Be it remembered that heretofore to-wit:
Virginia: In the Clerk's Office of the Circuit Court for the
County of Pittsylvania at the Courthouse thereof on the
· . 12th day of November, 1927.
This day came Earl Green Jr., an infant under twenty years
of age, s11ing through M. E. Green his next friend and filed
his notice against Sam P. Smith, which said is in these
words:
·

vf/"To Sam P. Smith:
.

NOTICE.

Please take notice that L. Earl Green, Jr., an infant under
the age of twenty one years, suing through M. E. Green,-my
next friend, shall on November 28, 1927, at ten A. 1\L or as
soon thereafter as counsel may be heard, move the Circuit
Court. of Pittsylvania County, Virginia, for .a judgment
against yon for the amount of Ten Thousand ($10,000) Dollars.
The following facts constitute the basis of my motion
against you :
kit.(

I am a boy four years of age. I live with my parents on
College Avenue, Pittsylvania County, n~ar the city of Danville. On or about the morning of September 19, 1927, I was
standing at or near the hard surfaced road in front of my
parent's home, when a Buick automobile owned by you, and
used by the members of your family, by your consent for their
convenience, entertainment and nleasure, and at the particular moment driven and onera.ted by your son, James Smith,
under tw:enty one years of age, with yo~~ consent and as your
agent and member of your family, and on. an errand, tl1e
execuH on o_f which it was your duty· and obligation to furnish
him with transportation, approached going toward D. M. I.,
a~ a rate of speed reckless, .careless and dangerous in the extreme, to-wit: forty five or fifty miles an hour, with a clear
road in front of the _driver of said car, so there was nothing .
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to prevent the driver from .seeing me, struck me a terrific
blow with said car, knocking me a. distance of about
page 2 ~ :fifty seven feet. You and the driver of this car
owed me the duty to operate this car in a careful
and prudent manner. You and the driver of this car .violated this duty, in that said car was not under proper and
reasonable control, and being driven at an excessive rate of
speed, especially in view of the fact that this community is
thickly settled, and constitutes the. built-up portion of a vii- ·
lage.
As the direct and necessary and proximate consequence
of the negligence aforesaid, I ·was struck by your said car and
sustained serious and permanent injuries. I had my right
leg fractured near the hip, necessitating a serious and painful operation in the hospital, leaving my leg swollen and
somewhat shorter than the other, and its looks and usefulness
impaired ; my head was seriously injured, giving me concussion of the brain, and I was bruised ana battered in other
places on my body. I suffered great mental and physical
pain and nervousness, which will be permanent to a. certain extent, and· am maimed and disfigured for life.
Therefore, I will move the .said Court for a judgment
against you for Ten Thou·sand ($10,000.00) Dollars.
EARL GREEN, Jr.,
an infant under twenty one years of age, suing
through M. E. Green, his next friend
By AIKEN, BENTON & BUSTAR:p, . ~/
Counsel.\/
Executed November 12th, 1927, by delivering a copy of the
within Notice to Sam P. Smith, in person, within :rpy County.
J. A. HODNETT,
Sheriff of Pittsylvania County Virginia.
And now at this day to-wit:
Virginia: At a Circuit Court continued and held for the
County of Pittsylvania, at the Courthouse thereof, on Tuesday, the 27th day of March, 1928, being the same day and
year first herein mentioned.
·
(a) Said defendant by his attorney comes and says that
the plaintiff ought not to be permitted further to maintain
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said action against this defendant, because this defendant
avers that 'vhile the Bui~k automobile referred to
page 3 ~ in the notice of motion was owned by this defendant, said automobile was not being operated, and
was not under the control of said defendant at the time and
place mentioned in said notice; that at the time and place mentioned said automobile was being operated by, and was wholly
under the control of defendant's son, James Smith; that said
James Smith, in the operation of said ca.r, was not acting
as agent or servant of this defendant but was using said automobile for his own purposes and pleasure; that in per. mitting or consenting expressly or impliedly to the use and
operation of said automobile by James Smith at the time and
place mentioned, this defendant exercised due and reasonable
care inasmuch as the said James Smith was a careful and
experienced driver of automobiles.
And of this the said defendant puts himself upon the country.
SAM P. S~IITH, Defendant.
State of Virginia,
City of Danville, to-wit:
This day personally appeared before me, the undersigned
Notary Puhlic in and for the ·city and state aforesaid, Sam
P. Smith, the above named defendant, who being first duly
sworn, made oath tha.t the matters and things stated in the
foregoing plea are true to the best of his knowledge and
belief. This 28th day of January, 1928.
EVA W. SNEAD,
Notary Public.
(b) The following is a copy of the grounds of defense
filed in this case:
Said defendant as his grounds of defense to this action
states the following, and in addition relies upon the defense
made in the special plea filed herewith:
Defendant denies that his son, James Smith, was driving
the automobile negligently as alleged in the declaration.
Defendant denies that said automobile was not under
proper and reasonable control or that it was driven at an

Earl Green, an iniant, etc., v. Sam P. Smith.

11

excessive rate of speed, but claims that said automobile was
being driven at .a reasonable speed under the circumstances
.and traffic conditions obtaining at the time.
page 4 ~

Defendant further denies that the plaintiff was
injured as the proximate cause of any negligent
act of defendant or his son.

Defendant denies that the plaintiff was injured as· alleged,
but defendant claims that the injuries sustained by plaintiff,
if any, 'vere the result of a pure accident for which defendant is not responsible in law; that plaintiff ran across the
road from behind an ice wagon immediately in front of defendant's automobile, and that his injury was unavoidable
under the circumstances and was not due in any way
any act of negligence for which defendant is responsible.

SAM P. SMITH,
By Counsel.
HARRIS, HARVEY & BROWN.
(c) This day came as well the plaintiff by his attorneys,
as the defendant by his attorneys, and the said defendant
for the plea said that he is not guilty as charged in the said
notice and of tl1is he puts himself upon the country and the
plaintiff likewise. And thereupon came a jury, to-wit: J.
C. Keesee, H. L. Brumfield, Jacob Berger, J. A. Davis, J. R.
Simpson, J. H. Pritchett and J. H. Davis, who being formed
according to law and sw:orn well and truly to try the issue
joined, who proceeded to hear the evidence, argument of
counsel and instructions of the court, upon their oath do say,
"We, the .Jury find for the Defendant". Whereupon, the
plaintiff moved the court to set aside the verdict of the jury
and grant him a new trial on the grounds that the verdict was
contrary to the law and the evidence, and because of erroneous instructions given the jury which motion the court overruled, to which the plaintiff excepts. Therefore it is considered by the court t11at the plaintiff take nothing by his bill,
but for his false ·clamour be in mercy &c. and that the said
defendant go thereof without day and recover against the
plaintiff his costs by him about his defense in this behalf expended.
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(d) The following are copies of papers· filed in:
this cause, on the 23rd day o-~ May, 1928.

To Sam P. Smith
Please take notice that on May 22nd', 1928, at 3 P.M., at the!
Judge's Office in the Coutt Hous·e· at Chatham, I shall tender to Judge J. Turner Clement certificates of exception in
the case of Earl Green, by, etc., v. Sam P. Smith.
EARL GREEN,
By M. E. GREEN,
his next Friend,
By AIKEN, BENTON & BUSTA~D,.
Attorneys ..

:

.

Legal service of thi"s notice accepted May 22-1928.
SAM P. SMITH,
By HARRIS,. HARVEY & BRONW,
his attys·.
INSTRUCTION.
page 6 ~ ''The evidence in this ·case is insuffi-cient to support a verdict for the plaintiff, and while under the
letter of the law of Virginia a court cannot direct a verdict,. ··
I wili frankly tell you tha.t should you bring in a verdict for
the plaintiff, I would feel compelled to set it aside. With
these i;nstructions, if you e.are to go to your room and find
a verdict you can do so; otherwise, you may write up a verdict at the bar. Do you desire to go to your room and write
a verdict, or do you desire to remain seated and sign a ver~ct written by counsel for defe~dant ~ ''
To which the jury replied: "We desire to remain seated
and sign a verdict written here.''
Counsel for plaintiff objected to this question by the Court,
which objection was overruled, and plaintiff excepted.
The foregoing instruction was given by the Court of its
own motion, and the plaintiff excepted.
Teste: This 22d day of May, 1928.
J.

'r. CLEMENT, Judge."
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INSTRUCTION.
"The following instruction, given by the court of its own
motion, is all the instructions given at the trial of this case:
''The evidence in this case is insufficient to support a verdict for the plaintiff, and while under the letter of the law
of Virginia .a eourt cannot direct a verdict; I will frankly tell
you that should you bring- a. verdict for the plaintiff, I would
feel compelled to set it aside. With these instruction if you
care to go to your room and find a verdict you can do so :
otherwise, you may write up a verdict at.the bar. Do you
desire to go to your room and write a verdict, or do you
desire to remain seated and sign a verdic.t written by counsel
for defendant~"
Thereupon the following verdict was signed by the foreman and then read to the jury, to-wit: "We the jury find
for the defendant." Whereupon plaintiff moved that the
jury be pooled and each juror was then asked the
page 7 ~ following question:
''Is that your verdict Y''
"Yes".

To which each juror replied

Whereupon the verdict was accepted by the court.
Teste: May 22d 1928.
J. T. CLEM·ENT, Judge."

INSTRUCTION.
''After all of the evidence in this cause was introduced, the
defP.ndant made a motion to strike out the evidence of the
plaintiff on the ground that the question of agency has been
specifically put in issue, and there being no presumption of
agency in this case, plaintiff having introduced no evidence
.as to the fact of agency, there is no evidence on which to support a verdict for the plaintiff.
Whereupon the court sustained the motion of the defendant to strike out the plaintiff's evidence, and ordered it
stricken out, and the plaintiff exce·pted.
Teste : This 22d day of May 1928.
I

J. T. CLEMENT, Judge.''
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''After the verdict of the jury for the defendant, the plain:
tiff moved the Court to set aside the verdict, and award the
plaintiff a new trial on the ground that the verdict was
eontrary to the law and the evidence, and without evidence
. to support it, and upon the further ground that the Court
''{as in error in its instruction to the jury, which motion the
Court overruled, and the pl~intiff excepted.
Teste : May 22d 1928.
J. T. CLEMENT, Judge.''
Th,, following evidence on behalf of the plaintiff as hereinafter denoted is all of the evidence that was introduced on
the trial of this cause.

Teste: This 22d day of May 1928.J. T. CLEMENT, Judge.H
page 8
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In the Circuit Court of Pittsylvania County,
. Virginia:
Earl Green, Jr., by etc.,

v.

Sam P. Smith.

TESTIMONY.
Before Hon. J. T. Clement, Judge of the Circuit Court of
Pittsylvania County, March 27, 1928.
Present: A. M·. Aiken and J. W. Benton of Aiken, Benton
·and Bustard, Counsel for Plaintiff; E. Walton Brown .of
Harris, Harvey & Brown and John May of Sinnott, May &
Leman, Counsel for defendant.
Reported by Walker Sneed, Danville, Virginia.
page 10

~

The first witness,

DR. H. J. LANGSTON,
being duly sworn, testified as follows :
DIRECT EXAMINATION.
Mr. Aiken:
Q. Doctor, I believe you are Dr. H. J. Langston of Dan-

Earl Green, an infant, ·etc., v. 'Sam P. Smith. ,

15

ville, and have been a practicing physician in Danville for
:several years?
A. Yes, about 51;2 years.
Q. Is your practice a general practice f
A. General practice and surgery.
Q. Did you have occasion on or about the 19th of last September to attend this little boy, Earl Green Y
A. I did.
Q. r..rell the circumstances of your visit to him and in what
condition you found him.
A. I walked into the back of the Memorial Hospital at Danville, Virginia, about 10 or 15 minutes after 10 o'clock on the
morning of September 19· and found in a room there .Mrs.
Green and some of her friends and this boy who was covered
with red mud, clothes badly torn, scalp injured, bruises on
the right eye, right ear injured and general bruises about the
body, a verv marked deformity of the right leg about onethird thf! distance from the knee joint to the hip joint, dei'oTmed The child was in shock and in a semi-conscious cond~tion, was cold and clammy, pulse was rapid, and immediately discovering this condition the treatment for it was
to get the child in a bed to get it warm. to give it something
to relieve its pa.in, and make it generally comfortable. The
femur of tl1e ri~ht leg was broken in two and there was an
overlspping of about two inches. I have an x-ray
page 11} picture here which will show that (Here the witness exhibited to the jury the x-ray picture above
referred to and testified as follows :)
Yon can see those bones overlapping. That picture was
made that day and then the child was put to bed. The child's
leg eas put np as best we could on that occasion, and after
it was put up that was the position (indicating the picture).
This was made the 2oth. I then called in Dr. Julian Robinson as a consultant and we put the leg up under anesthetic,
and that was the position (indi~ating) and it is still overlappin-that was made on the 29th of September. Now, this
picture after we put it up a second· time (exhibiting x-ray
nicture) and this picture was made on the 2nd day of October-that position was still a little better, not as much overlapping, not as much displacem~nt as in the other picture.
Now, we put it up again, Dr. Julian Robinson assisting me.
each time. (Witness shows the jury another x-ray picture)This shows the ends of those bones practically in their position, and this being- a cl1ild, after we got them in that position
we were reasonable certain that there would only be a little
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shortening of the leg. We agreed that this was· the best posi~
tion we ·could get them in. They are kn,it together thoroly and
well, but there is a shortening of one-half an inch on that leg.
Q. The leg is half an inch shorter than the other 1
A. Yes, sir.
Q. How about his head injury?
.
A. He had concussion of the brain, but there was no evidence of a fracture of the skull, so at that time we didn't feel
justified to go to the expense of making an x-ray. It was
just a concussion and the child was in more or less semiconscious condition for three days.
page 12 } Q. Is it probable that he will have any troubl~
from his head injury later on his life 1
·
A. It is possible. Probably "possible" would pe a better
way for me to answer the question.
Q. By that do you mean you cannot tell now whether it is
so or notT
A. We can't tell.
Q. What is the possibility?
A. The condition of the child at the present time would indicate that likely he 'vould not have any trouble, tho he has
had some trouble with his right ear in hearing; in fact, that
rig-ht ear drum was injured· at that time, but the child seems
to hear very well out of the right ear now, and it is probable
he will get over that, but I would not like to be in the posi- ·
tion of a'l7tSwerein_q that positive.
Q. What do yon say about the po-ssibility of mental trouble f
A. We have had· cases in the past that developed trouble
later in life, but it is very likely that would be very remote
in this cnse.
Q. How long did he stay in the hospital Y
A. From the 19th of September to the 5th of October.
Q. Did he appear to suffer much?
A. Suffered a great deal.
CROSS EXAMINATION.
Judge Brown:
Q. As I understand, Doctor, you and Dr. Julian Robinson
rendered such, and the best medical· service that you could
so far as the case was concerned, and tried to remedy the
difficulty· with his leg1
·
A. I wasn't willing with the position of the
page 13 } bones as they were to assume the responsibility,
so I called in Dr. Robinson. I told his father that
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I wanted to do this, because somebody might ask me the ques·
tion why I didn't have help.
Q. · The only point in the question was tha:t you all g~t.ve
him the best treatment you could.
A. We gave him the best that could be given.
Q. As I wnderstnad you, you tell the jury that so far as the
lick on the head was concerned and his suffering any injury
be reason of that lick, to the best of your knowledge and belief that that is very remote in this case?
A. Rather remote. It would be a very difficult thing to
take a positive stand either way.
Q. As to the leg, as I understand you to say, the bones are
knitted!
A. Well healed.
Q. They do that in the case of a child better than an old
person7
A. Usually.
(J. And the only difference is that there is a shortage of
about one.-half inch 7
A. Shortage .of one half an inch. I measured it.
Q. With reference to the child's future functional use of
his foot and leg-what is yott j-u.dge1nent about that!
A. Compensation will take place there in the course of five
to eight years and it will be very difficult to discern any short9ning of this right leg. Of course there is some deformity
in the position of the bones. The bones of the right femur
are not as straight at the present time as the left. There is
some deformity out, but I think medically speaking that bone
is probably as strong as the other bone, but we have got a
d€'formity there and the deformity will remain unless it is
changed. The opinion of the best men in the
page 14 ~ country would allow that to remain as it is unless
it gives trouble, because the child has got function
and the shortening will eventually adjust itself in the course
of for or five or six or eight years at the most and there
will be no difficulty there in the way of movement or function.
The witness,
DR. J. A. HAWKINS,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Mr. Aiken:
. Q. Dr. Hawkins, I believe you are a practicing physician

in Danville, are you not?
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A. Yes, sir.
Q. Did you have occasion to examine little Earl Green, the
little boy that sits here in his father's arms~
A. Yes, sir, twice.
Q. I bele,ive you operate an x-ray 'meachine do yon not?
A. Yes, sir.
Q. Did you have occasion to take any x-ray pictures of this
little boy's legs since he was injured?
· A. Yes, sir, twice.
Q. They are those that you yourself. (Referring to x-ray
pictures in the sitness 's hand.)
A. One of them is I know-Yes, sir.
Q. When did you take them, Doctor~
A. The first one was taken some two or three months ago,
and this one w.as taken, on March 20, just a. week. ago.
Q. Will you show the jury please that one that you have
in your hands that was taken a month or so ago?
A. That was taken somewhere around Chirstpage 15 ~ mas or the first of the year.
Q. Will you take the photograph over here and
show it to the court and these gentlemen of the jury and
point out where it shows the result of that break?
A. The witness exhibited the picture to the jury and testified as follows :
This is this child's right leg here, this is here this bone
fractured here. It should be exactly like this one, perfectly straight. The upper fragment is misplaced and overIn ps this other fragment and makes the head of this bone go·
jnto the hip joint instead of going into it like this one does.
Q. You say that was taken around Christmas?
A. Somewhere about three months ago.
Q. Now the other one, Doctor.
A. The other once shows that the leg is in just about the
same position.
Q. When was that taken 1
A. March 20, a week ago today.
Q. Taken by you?
A. Yes, sir.
Q. Tell us please what that means in a layman's language.
What does it mean that the trouble 'vith that boy is now?
A. You can very readily see that this fracture is healed,
it has healed perfectly strong, but it is not in good positionr
The bone ought to be straight, but sometimes it is impossible
to get these things straight and you have to let them hea1
np that way.
·
~vas
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Q. Has the child a crooked leg?
A. Yes, he has got a crooked leg, a short leg.
Q. Does the boy limp 7
page 16 } A. Yes, sir.
Q. Is his foot twisted or not?
A. His foot is twisted a little bit¥
Q. Would you say that the boy's leg is permanently injured~

A. Yes, sir, permanently deformed.

CROSS EXAMINATION.
Judge Brown:
Q. As I understand, you tell the jury from this last photograph that the fracture is healed 7
A. Yes, sir.
Q. You also tell them a they ea.n see, that the bone in that
leg is not shaped exactly like the one in the other leg, and to
that extent-that condition in other words is more or less per·manentY
A. It is, unless you go in the cartilage and chisel that off
and make it straight.
Q. It will stay just like it unless something else is done to

it?

A. Yes, sir, the head of that bone does not inset into the
hip joint like it ought ot.
Q. I understand the relative position of the two show here?
A. Yes, sir.
Q. So far as his functional use of this limb and so far as
the strength of the limb is concerned, what do you say to that?
A. His function is permanently impaired.
Q. In other words, his use of this limb is permanently impaired?
A. Yes, sir..
Q. You don't agree with Dr. Langstown ~
A. I don't kno'v what Dr. Langston said.
Q. Dr. Langston said that it was not permapage 17 } nently impaired.
Objection to question by counsel for plaintiff.
Objection sustained.
Q. What do you mean by your statement?
A. He has got to· compensate womewhere, either in tilting
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his pelvis and making the right leg as h>ng as the other, or
he can keep his pelvis straight and curve his spine.
Q. And yon don't think that Nature will assist that any .
at allY
A. I know it won't.
The next witness,
,
MRS. M. E. GREEN,
being duly sworn, testified as follows:

DIRECT EXAMINATION.
Mr. Benton:
Q. What is your name f
A. Mrs. M. E. Green.
Q. Are you the mother of this child tT ack Green f
A. Yes, sir.
.
Q. Was your child hurt sometime last September?
.A. Yes, sir, on 1\'Ionda.y morning the 19th of September.
Q. Where do you live, Mrs. Green f
A. On College Avenue.
Q. Is College Avenue more or less parallel to the Southern
Railroad~

·'

A. Yes, sir.
Q. College Avenue runs up by the Danville Military Institute?
.A. Yes, sir.
Q. How old is this childY
A. He is 4 years old.
Q. Did yon see the accident happen f
page 18 ~ A. No, sir, I didn't see it happen, but I saw him
right after the accident.
Q. Will you tell the court and the gentlemen of the jury
what happened just before the child was hit and what happened just after itT
A. Up until the present time?
Q. Just .after the accident.
A. Well, I was out in the back yard that morning .about
lO o'clock and the little boy came around there and told me
to put his overa.lls on and that he was gong out to· play, and
he and another little boy went out the back of the house to
play, and I heard the ice wagon and· I went to the front db or
to tell the man how much ice I wanted, and the little boy was
standing in the driveway gate inside the yard~ and I told
the man how muc ice I wanted and turned and walked the
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length of my room to get the money to pay for the ice, and
the car hit the post and I ran back to the door then and some
of the neighbors were hollering so I ran out to the street and
the boy was coming into the road with him in his arms, unconscious, bleeding, leg broke and I went out to him to see if
he was dead, and I went up to him and I asked him if he
were dead, and he turned and walked away from me an walked
down the str~et a few steps and stopped ·a, laundry truck and
got on that and carried him to the hospital.
Q. When you told the man how much ice you wanted you
say you sa:w your child at that time f
A. Yes, sir.
·
Q. Where was the child~
A. He was standing. inside of the. driveway gate.
Q. Do you have a fence around your property Y
A. Yes, sir.
Q. And he was inside of the lot 7
page 19 ~ A. Inside of the lot.
Q. Where did Y<?U have to go.t to get the money
for the ice¥
A. In the kitchen cabinet, just inside of the door right out
of the bedroom.
Q. Approximately the length of one roomY
A. Yes, sir.
Q. Is your little boy in the habit of playing out in the front
yardT
A. He never goes outside of the gate, he always plays inside, most of the time at the back
Q. When was the next time you saw your child Y
A. When the boy had him in his arms.
Q. I understood you to say he took him in the truck
and went to the. hospital Y
A. Taken. him to the hospital and I-when I saw him again
he was on the operating table at the hospital.
Q. How long did he stay in the hospital~
A. 17 days.
Q. Did he appear to suffer very much 7
A. He suffered right much, he was unconscious for nearly
a week, had a special nurse day and night for four days.
He was unconscious for four days.
Q. Where was he injured that you could see Y
A. Well, he had a place here on this side of his head and
one over here and this car, and he was bleeding there on
both sides of his head, this side of his face all scarred up and
the blood running out of his mouth and this eye closed to ..
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getber and his lid swollen (indicating right eye.) His eye
was black ~nd blue and his leg was broken.
Q. Which legY
A. Right.
page 20 ~ Q. Where was it broken Y
A. Up near the hip.
Q. Has he recovered from all those injuries f
A. No, sir.
Q. What is the trouble with him?
,
A. He doesn't hear good out of the ear that he got hurt on,
and one leg is longer than the other.
Q. Let us get at it from the standpoint of the. injury. · Is
the leg that was hurt longer or shorter than the otherf
A. It is shorter.
Q. Does it affect his walking7
A. Yes, sir, it did until 've had the heel put in his shoe.
0. I mean walking in his bare. feet, would it affect his
walking?
·
A. Yes, sir, right much.
Q. How?
A. He limps.
Q. How long did you stay at the house after the accident Y
A. I didn't stay any longer than I could go to the house
and get my hat.
0. Did you see the automobile?
A. Yes, sir.
Q. Where was the automobile with reference to the streetf
A. The automobile 'vas sitting down against the telephone
post.
Q. Was the telephone post a.t. the street~
A. No, sir.
Q. Where was it with reference to the street?
A. It was a 12:ood ways from the street, I couldn't
page. 21 ~ say just how f~r.
Q. A good ways from the street?
A. A good ways from the street.
0. What was the condition of the telephone poleY
A. It was broken off.
Q. Did you happen to see the automobile?
A. I saw the car sitting against ~he post.
Q. Were you very close to. it?
A. Yes, sir, I went to it.
Q. What was the condition of the automobile?
A. It seemed to be torn up right much in front.
Q. As I understand it, you live on the side of the road on
w-hich the D. M. I. is~
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A. Yes, sir.
Q. That ice wagon was going in which direction7
A. It was going towards Schoolfield.
Q. Was it on the side nearest your house or away from
your houset
':
· ! l : ·.
·
· A. It was ·on the other side of the street in front of my
house.
Q. It was across the street Y
A. Across the street.
CROSS EXAMINATION.

J'udge Brown:
Q. How many rooms in your house 7
A. Four.
Q. How are they located, have you got a hallway?
A. Just a hall thru it.
Q. How many rooms on either side of the hall 7
A. Two on each 'Side.
page 22 } Q. Mr. Benton· asked you whether or not your
lot was enclosed and I didn't catch what you
told him.
A. It is.
Q. There is a driveway into your lot and that is not closed¥
A. No, it has a gate, of course the gate was open.
Q. Where did the man deliver the ice!
A. He usually carried it around to the back door.
Q. He come around the alley and takes it to the back door¥
A. ·Yes, sir.
Q. And you were going to give him the money at the back
door?
A. No, I went to my cabinet to get the money, but I never
did get it.
Q. That was your purpose, to go back to the door and
give him the money for the ice 7
A. I was to pay him when he brought the ice.
Q. He brings it in the alley?
A. Yes, sir.
RE-DIRECT EXAMINATION.

Mr. Benton:
Q. Did you buy the ice Y
A. I called for it, but I never did pay for it. The. accident happened and I went to take the money up, but I never
did.
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The witness,

. M. E. GREEN,
being duly sworn, testified as follows:
DIRECT EXAMINATION.
Q. Is your name M. E. Green?
A. Yes, sir.
Q. You are the father of this little boy heref
page 23 ~ A. Yes, sir.
Q. Where do you live Y
A. I live on C'ollege Avenue, Route 4, Danville..
Q. Is that just outside of Danville 7
A. Somewhere like a quarter of a mile outside of the
limits.
Q. Where were yon living on the 19th of last Sept~mber,
there?
A. Yes, sir.
Q. Tell us something about that street there along in front
of where you live-is it paved with a hard surface pavement Y
A. Yes, it is, lB foot road.
. Q. Is it straight or curving?
A. It is straight except on the east end. Judge Brown
was talking about it running north and south, but the sun
rises at one end .and sets at the other, an'd the street runs east
and west, and the east end of it there is a grade, but the other
is a perfectly straight sketch.
Q. Along where you live, is it fairly level or not~
A. ·Yes, sir, the stretch is 7/10 of a mile and I live just
about middle way.
Q. You live on the south side of the street?
A. On the south side.
Q. Is that section of College Avenue along there built up
with houses and stores?
·
A. Pretty well as congested as it could be, there is not but
one lot beyond me, on the west, the way this car was coming,
but there could be a house built on.
Q. Could you tell us whether from a distance .of 100 yards
from where you live going either way, about 3/4 of the frontage on the street is built up with dwelling houses or stores?
A. I should think so without a doubt.
·
page 24 ~ Q. Is there any store there anywhere near you f
A. The store is the fourth door from me.
Q. Whose store is itt
A. J. M. Eller's.
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Q. Have you got any photographs that you took yourself of
the street there?
A. Yes, sir, I have.
Q. Will you show that to the jury and tell them what that
is~

A. Gentlemen, I taken these photographs here, I was standing here, I was standing facting west at my driveway and
taking it back up the street, the way the car came from.
I put an X where the car's right rear wheel and front wheel"
left the hard surface.
. This photograph was introduced as Exhibit Green "A".
Q. What is that Mr. GreenY (Indicating picture in witness's hand.)
A. I taken this here one standing looking east from that
place, down east of there.
Q. Was that the way the car was headed Y
A. The car was headed in that direction. I put a cross
where the car left the hard surface.
This photograph was introduced as Exhibit Green "B "Mr.. Aiken stated that he wanted to offer a diagram drawn
by the witness as. showing the measurements and points at
the scene of this injury.
To which Judge Brown objected.
The Judge stated tha.t it could go for what it was worth.
To which ruling, of the court, defendant by counsel excepted.
Q. Mr. Green, look at .that please-did you draw that?
A. Yes, sir.
·
Q. Come up here in front of the jury. I ask you to show us
on here where College Avenue is and where your
page 25 } residence is?
A. Those two lines there.
Q. Where is your homeY
A. My home sits here. I have a walkway thru the fence
and a. driveway thru the fence to the hard surface.
Q. This is your house and this College Avenue right in
front of your house 7
A. Yes, sir.
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Q. Show us where the ice wagon was.
Judge Brown objected because the witness wasn't there
when the accident happened and therefore is not· competent
to say where the ice wagon was standing.
·
The witness stated that he saw the water there that dripped
from the wagon.
The court stated that the witness could testify where the
water was and then the jury could determine where the ice
'vagon was.
A. The information I got was the wagon was here and
there was a wet place where the wagon stood some time .

.

CROSS EXAMINATION.
Judge Brown:
Q. Where is that~ (Indicating point on picture.)
A. That is across the road up to the level on the street
side going west. In other words, it wasn't directly in the
driveway, it was going west.

RE-DIRECT EXAMINATION.
l\Ir. Aiken:
Q. What is this point heref
A. Here was the mark wl1ere the brakes were applied.
vVhere the brakes were applied was here at this point,-we
st.~pped the measurement off 'vith hvo offic.ers, and the post
'vas 39 steps and then the post was twisted over. This was
measured from the drhreway. The track of the car went into
the post and the car was left end around and was
page 26 } turned sideways up on sorpe big boulders. Around
there was a big tree near the back end of the ear
and right there was a biood spot where one of the ladies
said she saw them hit, which measured to the hard surface
'vas 24 feet and from the center of my driveway was 57 feet.
Q. How many feet from the place where he locked his
wheel to the telephone postY
A. 117 feet.
J ud~e Brown objected to this question and answer because
·there is no evidence on the point that Judge Aiken makes
as to the locked wheel.
.
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Q. How far from the place where you saw the markings
on the road, such markings as are ordinarily made by wheels
locking, to this post V
A. It was 39 steps, 117 feet.
Q. Did you make these measurements yourself Y
A. Yes, sir, and Chief. Cole verified them.
This diagram was offered in evidence as Exhibit Green

c' C".

Judge Brown stated that he wanted to save the objection.

Q. Mr. Green, what is your business'
A. JYiy business is automobile salesman for Tompkins
Chevrolet.
Q. How long have you been in the automobile husinessV
A. 'Since 1914.
Q. What have you done in respect to automobiles during
that time?
A. I was a mechanic up until two years ago, I run a place
of business of my own. I was master mecnanic for the Buick
people there for two years, and was a mechanic until two
years ago. I was with the Owens Credit Corporation 12
months, and then went to the Tompkins people.
Q. You were head mechanic for the Buick people?
A. I was with the Buick people as shop foreman during
1920 and 1921.
Q. Are you familiar with Buick cars'
page 27 } A. Yes, sir.
Q. Are you familiar with .the 1926 model of the
Buick carY
A. Yes, sir, right much.
Q. What sort of brake does it have?
A. It has a four wheel- mechanical brake.
Q. Can you tell us in how much diStance a 1'926 Buick with a
-4 wheel mechancial brake can be stopped with the brakes in
good copdition, on level, g{)ing about 25 miles an hour? ·
Counsel for defendant objected to the testimony as to giving the estimate of the factory.
The court stated that the objection would be sustained as

to his testifying as to the factory, but stated that he thought
he had sufficiently qualified himself to say as to 'vhat distance a Buick car could be stopped.
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Mr. May of counsel for defendant stated that .he understood
'
he was familiar only with the 1922 model.
Mr. Aiken _said that the witness had testified he was familiar with the 1926 model.
Q. Tell us what you know about the 1926 inodel.
A. I have drove the 1926 Buick and-1927 and most everything that runs around the country, and if the brakes were
good, it_ ought to stop inside of 20 feet going at the rate of
25 miles an hour.
Q. Now, Mr. Green, tell us what is the first you learned
about your little boy's being hit.
A. On this particular morning, I went squirrel hunting,
and I was a little late and l went down to the office and made
a report and started out into my territory which runs into
North Carolina, and as I was going out South Main near
the railroad right at the car barn, I noticed a lady
page 28 ~ eoming in another car was flagging me down and
I stopp~d and turned back and I didn't know who
it was until then and I found it was my wife and she come
and got in my car and said what had happened. I taken her
in my car and we run to the hospital as quick as possible and·
got· in there and they had just laid the little fellow on the
operating table, with his mouth full of red dirt. Nobody was
doing anything for him, the nurse was standing there· waiting to find out who was to stand responsible for the bill.
I told her that I would be responsible and to get Dr. Langston or Dr. Pritchett, that the bill would be looked after by
muself.
The Judge stopped the witness as this point, saying that
the evidence had no probative value.
Q. Tell us how long the little boy stayed in the hospital.
· A. He stayed there 17 days.

Q. Do you know how long he was unconscious or semiconscious?
A. It was somewhere around four or five days.
Q. How long- was he laid up a.t home~
A. It was about 4% weeks to my best recollection.
Q. Dr. Langston attended him all that time?
A. Yes, sir.
Q. How much expense was incurred in hospital and doctor
,
bills Y

---------.
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Counsel f-or defendant objected to this because it is not a
matter that is before the court; in other words, this proceeding here would not, if the jury should return a verdict for
the plaintiff in this case, bar any other claim ~s to the hospial bill and medical. expenses. This is further objected to
because. they are not claiming this in this proceeding and this
is a suit by the child for his injuries, and for that reason it
is not thought proper.
page. 29

~

By J\!Ir. Aiken: Under the laws of Virginia., so
far as I am informed an infant is responsible for
necessary expense he incurs. If the little boy recovers averdict here and the money is paid to a guardian for him it is
my understanding that the doctor and the hospital could
apply to the court and the court would order that paid as a
necessary expense. It was held by the Virginia Supreme
Court that it is not necessary to specifically claim medical expenses, that if you allege a certain kind of injury that from
the nature of the case it is sufficient to put the other part upon
notice that medical expenses were naturally incurred and that
is all that is necessary. This is an expense that was absoluteliy necessary and that the infant, although he be disabled,
is still responsible for necessary expense if he has any money.
Of course, his father is responsible, but they are both respon. sible for necessarv medical attention to the child.
The objection to +.his question was overruled.
· To which ruling the defendant excepts and saves the
point.

Q. Answer the question.
.
A. It is approximately $500.00 cash it has cost me so far,
not including time or other hardships, and then I have inves- ·
tigated about having this boy's leg straightened, which would
cost me approximately $1,500.00 if I ever did it and then run
the chance of lo~ing his leg or life in getting it straight.
Counsel for defendant made a motion that the answer be
stricken out because it is wholly unresponsibe and is not
material and relevant· and is purely speculative.
The objection is sustained as to the investigation to have
the boy's leg straightened.
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Q. Mr. Green, when you got to the hospital that morning,
who was there?
A. I didn't pay strict attention, but this Smith boy was
standing ~here and I think one of the other boys was there
with him, and I asked the question who hit him and Smith
says "I did". I asked him who he was, .and he told me, and
he says: ''Mr. Green-''
Objection by defendant unless l\{r. Aiken asks the question.
as to what Mr. Smith said.
page 30

~

Q. What did ;Mr. Smith say to you at that time
about the accident f
A. Abaut the boy or the accident?
Q. Either one.
A. It was th~ boy we was talking about. He says: "Mr.
Green, don't stand .back on expense'', and I told him I wasn't
ii1tending to stand back on that, that wasn't the question.
Young Smith was very courteous about it, came back for four
or five days until he seen the child was out of danger and naturally his visits dropped off until approximately a month
after and just before the trial was set for hearing in the
magistrate's court, I met Smith and I said: "Smith, I
f11ought you were going to help me about bearing expense",

Ohjection by defendant as to this latter evidence.
Sustained.
Q. At the Hme you sa'v young Mr. Smith, did he say anything about where he was going when this aacdent happened?
A. He told me, says, "I c.ouldn't help it'', says, "I was going to school". and says "your little boy ran across the
Rtreet from behind the ice wagon with a· piece of ice in his
hand''. The chief told me he would go up and lock him up if
I wanted him to.
Q. Don't go into that. Yon say he told you he was going
to school?
A. Yes, sir.

RE-CROSS EXAMINATION.
~Ir.

Brown:
Q. About the location of your property: As I understand
your honse-l seem to have gotten confused-! was not try-

.i
!
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ing to call it east or west or north or south. You are on the
'SOuth side of the road, and if it runs wast and west and you
:are on the east side of the road if it runs north and south.
That is correct, isn't itT
A. Yes.
page Rl } Q. How much lot have you Y
A. I don't remember exactly, the property is
not mine individually.
Q. How mnch of your lot is enclosed?
.A. It is enclosed 60 or 65 feet.
Q. That is the amount that is enclosed with a fenceY Does
that include all of your side yard too 7
.A. No. the way tha.t lot is cut there, before my people
bought the property the other people had the whole thing
wired in. There should be a street there cut off about 20 ·feet
·oof the lower edge of that.
Q. How much lot is enclosed with the fence?
A. All told I would say about 80 feet in there..
Q. There is a mail box there, isn't it Y
A. Yes, sir.
Q. vVhere is the mail box located?
A. :Mighty near directly in front of the door.
Q. Directly in front of the walk that leads from your door
to the paved street¥
A. Yes, sir.
Q. Ho'v far toward the school does the entrance that goes
into your back yard come from the mail box?
A.· :Niy best recollection there is that it is about 22 feet from
the center of the walkway to the driveway.
·
· Q. ·You didn't attempt to dra'v this scale; that is, to show
the measurement of the paved part of the street and the distance between that and your house according to any scale?
.A. No, I stepped it off.
Q. How far would you say it i·s from the front
page 32 } fence to the paved part of the road?
A. In front of the ·house it measures I think
about 24 feet. but the road and fence goes off in a diagonal
-shape at the lo,ver edge.
Q. When you measured there a point on the street on
which you say there were some marks to the telephone post,
you started at what point on the road·!
A. Just before I got to the walkway where the marks
started, then up on to the mail box.
·
Q. You measured from approximately the mail boxY
A. Just before you get to the mail box, going east.
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Q. A little west of the mail box?
ll. 1res, sir.
.
Q. And you measured from that point to the· telephone
postY
A. Yes.
.
Q. How many vacant lots are there east of your property
on the same side of the street 1
A. ·There are two between me and the next house.
Q. Two or three f
A. Two. ·
Q. That is about 150 feet f
A. Something like that.
Q. I understood Mt. Green that from where yon noticed the
water had dripped from the ice wagon, that was two feet
west· of where the driveway goes into your yard?
A. Yes, sir, approximately.
page· 33
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The wi.tness,

,J. M. ELLER,
being duly sworn, testified as follows:
DIRECT EXAMINATION.
Mr. Aiken:
Q. Your name is J. M. Eller?
A. Yes, sir.
Q. Where do you live?
A. Live on College Avenue.
Q. That is just outside of Danville in Pittsylvania County!
A. Yes, sir.
Q. On the same street that the D·. M. I. i·s on Y
A. Yes, sir.
·
.
Q. Do you have a place of business there?
A. Yes, sir, a grocery store.
Q. How far is your store. from where Mr. M. E .. Green
.lives?
A. Something like 50 yards, I think.
Q. On the same street?
A. Yes, sir, same side of the street.
Q. Do you remember the time last September when Mr.
Green's little boy was injured by an automobile striking him Y·
A. Yes, sir.
·
Q. Did you see the automobile just before it hit him?
A. Yes, sir, I saw that car pass, I was standing on the.
porch.
·
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Q. Pass your store ~
A. Yes, sir.
Q. Who was in the carY
A. Well, I couldn't say for sure, there was a Cowan boy
on it and a ·Smith boy and another, I didn't pay very much
attention.
·
Q. Were they D. M. I. boys ~
page 34 ~ A. Yes, sir.
Q. What kind of car was itY
A. I couldn't say for sure, looked like a Buick.
Q. Did you notice· anything about the speed?
A. N·o, I didn't pay much attention ot it, seemed to be
running pretty peart.
Q. When you first noticed the car, where was it Y
A. Right even with my store door.
Q. You say that is about 50 yards from the Green house?
A. Yes, sir.
Q. What caused you to notice the ~ar ~
A. I was standing with -my face towards it, seemed to me
·there was one boy on the running board in a position like
he was going to get in the car.
Q. About how fast did that car look like it was going when
·
you saw it?

Mr. May, of cou~sel for ~efendant stated that some cases
have held that the evidence of the speed of a car at a block
intersection is not proper evidence as to the rate of speed
at the. end of that same block. The witness's testimony so
far as I know is that the nearest place he saw the car to the
child was 50 yards. On the support of those. cases, we will
have to object.
Objection overruled.
To which defendant excepted.
Q. Please answer the question. How fast did it look like
.
.it was going when you saw it?
A. -I couldn't say positively, couldn't test that without a
stop watch. I guess it was going 40 or 45 miles an hour.

page 35
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Mr. May ,asked that the witness be . qualified

Q. You live on a hard surface road Y
A. Yes, sir.
Q. Drive an automobile yourself?
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A. Yes, sir.
Q. See them every day?
A. I should think so.
Q. How far ·belo'v your store did you continue to watch it 1
A. I wouldn't have noticed the .car any more, but just as
it passed in front of the store and ·went on I heard a lumbering noise and I turned around to see that the lumbering was
and saw the car and the dust flying and the car just reared
up and hit the post a.nd the telephone 'vire was falling and
I thought those boys had killed themselves and I ran over
and called the police and told them there was an accident
below my house and I thought they ought to attend to it.
Q. What did you do then~
A. I came back out to the porch and stood there until the
policeman came on down the road and I went on down there.
Q. Did you see the little Green boy?
A. No, sir.
Q. What was the condition of that Buick?
A. It hit that telephone post and reared up and turned
around, looked like the radiator was back on the engine.
Q. Was the telephone post on the other side of Mr. Green's
house from your store'
A. Yes, sir, it was beyond Mr. Green's house.

CROSS EXAMINATION.
tT udge Brown:
Q. Will you point out in this picture where. your store is f

(Indicating exhibit marked ''West").
The witness pointed out on the picture the point asked.
You say that is 50 yards from where this happened f
Something like that. From the place where Mr. Green
I guess it is 75 ya.rds to the telephone post.
You didn't go to the scene of the accident immediately?
No, sir, I never saw the child at all.
Q. You merely sa.w the car when it passed your store~
A. Saw it and then sa'v it when I heard the lumberment.
Q. You say you didn't go down there yourselff
A. Not until the officers came.
0. How long after the accident do you suppose it was 1
A. Five to ten minutes, because I didn't have anyone in
the store that I could leave with it and I didn't go down there
until the officers came.
Q.
A.
lives
Q.
A.
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Q. You have been in court before haven't you?
A. Yes, sir.
Q. You. know you are supposed to answer questions that

are asked yoli Y
A. Yes, sir.
Q. Did you go up to the magistrate's court when this case
was heard?
Objected by' plaintiff.
Overruled.
·Q. Were you a witness in the magistrate's court?
A. No, sir, I was not.

page 37 }

1VI:R8. N. L. BRINEGAL,
being duly sworn, testified as follows:
DIRECT EXAMINATION.

Mr. Benton:
Q. Where do you live~
A. Just above Mr. Green, second door.
Q. Do you mean between Mr. Green and Schoolfield Y
A. Yes, sir.
Q. Do you live between Mr. Green and Mr. Seller's store?
A. ·Yes, sir.
Q. Do you remember the morning this accident happened
and this child was hit?
A. ·Yes, sir.
Q. Where were you?
A. I was at the window when the car ran by.
Q. Window in your home?
A. ·Yes, sir.
·Q. Did you see. the car 7
A. Yes, sir.
Q. Did you see the accident'
A. No, sir, but I heard it and ran out in the street.
Q. Did you hear the car before you saw it Y
A. ·Yes, sir.
•Q. Did you have an opportunity to see how fast the car
was going?
.
A. No, sir, but I just sa:w it as it dashed by the. window
and I heard him slam the brakes on.
Q. Was he going fast or slow!
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A. He was going pretty fast.
Q. Have you ridden in cars any Y
page 38 ~ A. Yes, sir.
Q. Do your people own one t
A. My hu~and used to.
Q. And you rode in thatf
A. :Yes, sir.
Q. Have you got some idea as to the speed of cars ~
A. Yes, sir.
Q. You live on that road out there?
A. Yes, sir.
Q. Is that road hard surface?
A. Yes, sir, been living there 12 years.
Q. What is your idea about how fast that car was going!
A. It was going 40 miles all right, 40 miles an hour.
CROSS EXAMINATION.

Judge Brown:
Q. You were sitting at your windo,v·f
A. Yes, sir.
Q. What were you doing?
A. I was talking to the lady that lives next door as the
car passed by. She was out there looking up her little boy,
he was playing with Mr. Green's boy.
Q. Where was her boy playing with Mr. Green's little .boy?
A. Down that alley inside of the gate, I reckon.
Q. Did ·you see them?
·
A. ~o, sir.
.
Q. You don't know whether they were there or where they
were, do you Y
A. No, sir.
page 39 ~ Q. You just assumed they were down there?
.
A. Yes, sir.
Q. From where you were sitting you merely saw the automobile pass?
A. I saw it dash by.
Q. Do automobiles dash by there frequently?
A. Yes, sir.
Q. That automobile was travelling like they usually travel f
A. Yes, sir, I think it was in a way, but he was making more
speed. was making more fuss and tliatis why I noticed it.
Q. What sort of fuss did it ·make?
,
A. It just dashed right on by.
Q. You are a friend of Mrs. Green ~
A. Yes, I guess. I am.

'-..

I
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Q. And you are a neighbor f

A. I reckon we were in a way.
Q. You were very much distressed when the child was
hurtY
A. I didn't think anyone was hurt, I thought they had run
into the 1ce wagon from the fuss it made.
Q. Weren't you distressed when the child was hurt f
A. I was scared when he was. hurt, I was just frightened,
I don't remember seeing him pick him up because I was
frightened.
page 40
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The witness,
MRS~ R. L. NASH,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
Mr. Benton:
Q. Dia you see this accident we are discussing?
A. I didn't exactly see the accident, just saw him· when
they picked him up.
Q. Will you please tell us what you did see Y
A. I ca,me out to get my ice and went to get the money and
I heard the brakes go on and ran back and when I ran back
to get the money I heard the noise and I saw him standing
over him to pick him up and Mr. Green, he stepped it off, I
saw him step it off, which was 24 feet to the hard surface,
and that is all I saw.
Q. The 24 feet to the hard surface that you are speaking
of, I want the jury to understand exactly wha.t that distance
is. If this desk is the roadway where is that 24 feet; is it an
angle or straight out from the roadway?
A. Straight out.
Q. In other words, the neB:rest point from where the child
was picked up to the roadway is 24 feet~
A. Yes, sir.
Q. Mrs. Nash, was· that on the opposite side of the road-.
way from where the ice wagon was standing or the same side~
A. It was not on the same side the ice wagon was standing.
Q. It was on the opposite side of the roadway!
A. Yes, sir.
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CROSS ExAMINATION.
Judge Brown:
Q. I didn't understand where you lived f
A. I live across the street in front of Mr. Green.
Q. .And you say you came you?
A. When I heard the noise of the car.
page 41 ~ Q. .And you saw what?
A. I saw the men pick .him up just as I came out,
he had done hit the post and I heard another crash and I
stepped out in front of the ice wagon and I saw him standing over the little bov and pick him up.
Q. I didn't understand about the measuring.
.A. The steps were 24 feet.
Q. Whose steps?
.A. Mr. Green stepped it.
Q. When?
A. Directly after the accident occurred.
Q. You don't mean that morning?
A. No, sir.
Q. Did you see the young man driving the car pick up the
child?
·
A. Yes, sir, I saw him pick 'him up, there were three of
them.
Q. You didn't see where Y
A. I saw where he picked him up there.
Q. You ·say that was where 1
A. It was down there under the tree.
Q. Picked the child up under the treef
A. It 'vas there where the automobile was.
Q. Where. the automobile was Y
A. Yes, sir, pretty close to where the automobile was.
0. And you say that point at which the boy picked up the
child was 24 feet measured straight to the hard surface road?
A. Yes, sir.
page 42
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RE-DIRECT EXAMINATION.

Mr. Benton:
Q. Was there anything on the ground to identify the place
'vhere the child was picked up?
A. Yes, sir, there was blood on the ground.

j.

·
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RE-CROSS EXAMINATION.
Mr. Brown:
Q. You didn't need anything to identify the. spot if you
saw the young man pick the child up there did you Y
A. Yes, sir, there was a rock there and also some roots of
the trees was there.
The witness,

MRS. L. V. FLENNOR,
being duly sworn, testified as folloWlS:
DIRECT EXAMINATION.
Mr. Aiken:
Q. Tell us where you live?
A. College Avenue.
. Q. Do you live anywhere near Mr. Green Y
A. Just on the. other side of the road from Mr. Green.
Q. Do· you remember the day his little boy was hurt by an
automobile driven by young Mr. SmithY
A. Yes, sir.
Q. Where were you 7
A. I ·was in the back yard when I heard the car coming.
Q. In the back yard of your house ~
A. Yes, sir.
Q. What first attracted your attention to the carY
A. I heard the car coming.
Q. Did you look at itY
A. I heard the car coming down the road and I looked to
see the car and I saw it dash by the ice wagon
page 43 } that set in front of Mrs. Nash's door.
Q. About how fast was it goingY
A. It was going at a pretty fast rate.
Q. About how. many miles an hour 7
A. I suppose 40 or 50 miles an hour.
Q. What happened after you saw the carY
A. I heard somebody scream and I saw the top of the telephone post go over and I run out there and t~ boy was· stand~
ing- in the road with the little boy in his arms.
Q. Did you hear any crash Y
A. Yes, sir.
Q. Did it make much noise ~
A. ·Yes, sir, it made right smart noise.
Q. You say you saw somebody with a little boy in his arms 7
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. A. Yes, sir, when I got out there a boy was standing with
the child in his arms.
Q. What boyY
A. They told me it was a Smith boy.
CROSS EXAMINATION.

Mr. Brown:
Q. Do you live directly across the street from Mr. Green Y
A. No, sir, I live right on the other side.
Q. Towards Schoolfield 7
A. No, back down the other way.
Q. Sorta down towards the school Y
A. Yes, sir.
Q. Where was the ice wagon with reference to your house Y
A. It was setting right in front of Mrs. Nash's house.
Q. Had you gotten your ice ~
·A. No, sir.
..
. .
page 44 ~ Q. Did anything impress your mind as to where
the ice wagon stopped Y
A. Nothing more than I saw the car dash by the ice wagon.
Q. The jury has never seen the place and I want them to
get your idea about where the ice. wagon was sitting. Do
you know where it was 7 Where was it with reference to her
alley?
A. The alley went down between my house and Mrs.
Nash's, and the ice wagon was sitting right at Mrs. Nash's - ·
door.
Q. Where was it with reference to Mrs. Green's house.?
A. Mrs. Green's house is on the other side of the street.
Q. Where wa.s it with reference to Mrs. Green's alley?
A. The alley went straight across between my house and
Mrs. Nash's, and Mrs. Green's house and Mrs. Nash's hous.e
sit on the other side of the street.
Q. You live on one side of the street and Mrs. Green on the
other and Mrs. Green has an alley that goes around her house.
that they drive on into tl1e yard?
A. That they drive in the yard.
_Q. Can you tell the jury where the ice wagon was sitting
With reference to Mrs. Green's alley!
.
A. It was sitting on up above.
Q. What do you mean Y
A. Done passed the alley, on up the street, the ice wagon
had cro·ssed the alley and was on up the street.
'
Q. Had crossed the alley and headed up the streetY
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A. Yes, sir.
Q. Just as soon as you got up there you saw this young fel-

low pick up· the child Y
A. No, sir, I didn't see him pick it up, he had it in his arms.
·
Q. Where was he then Y
page 45 ~ A. He was standing right in front of my house.
Q. How far do you suppose it was from the ice
wagon~

· A. I couldn't tell you exactly.
Q. Give us your best idea Y
A. It was farther than from here back to the door yonder.
Q. And he was standing there in the street with the child f
A. With the child in his arms.
·
Q. What did he do Y
·
A. After so long a time a truck came up and the truck.
turned and went to the hospital with it.
Q. And he went to the hospital 1
A. Yes, sir.
Q. Do you own an automO'bilef
A. Yes, sir.
.
Q. What sort of automobile~
A. Just a Ford.
Q. How long did you see this automobile Y
A .. Commencing at Mr. Eller's store on down in front of
my house.
.
Q. Of course, you didn't see the automobile when it was
in front of Mr. Eller's storeY
"
A. It was coming from that way.
Q. How long did you see it Y
A. I couldn't tell you.
Q. You only saw it after it passed the ice wagon Y
A. Yes, sir, I saw it when it passed the ice wagon.
page 46

~

The witness,

L. R. WYATT,
being duly sworn, testified as follows:.
DIRECT EXAMINA7'ION.
~Ir.

Aiken:

·· Q. I believe you a.re managing officer of the Payne-Wyatt

Sales Corporation of Danville. Is that correct 7
A. Yes, sir.
Q. Does your company handle the Buick agency~
A. Yes, sir.
·
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Q.
att?
A.
Q.
A.

How long have you handled the Buick agency, Mr. Wy-

About 4 years.
Did you sell Mr. Sam P. Smith his Buick?_
Sold him one. yes, sir, the one he has now. ·
Q. What model is that!

A. 1926.
Q. Is that car equipped with four wheel brake?

A. Yes, sir.
Q. What kind of brake is· itY
A. Mechanical.
Q. You are of course familiar with Buick automobiles in
every respect ~
A. In some respects.
Q. Pretty good automobile, isn't itY
A. Yes, I think so.
Q. Can you tell us, assuming that the brake is in good order, how much distance it takes to stop a '26 model Buick
equipped with four wheel brakes, running on level at a speed
of say 25 miles an hour?
A. Approximately 20 feet. Of course it varies.
Q. Suppose it was running 35 miles an hour?
page 47 ~ A. It would possibly taken 25% more, that would
be approximately 25 feet.
Q. How about 40 miles an hour?
A. It would probably take 35 feet. They have a scale.
Q. Suppose it was going 60.
A. I don't drive that fast, I don't know.
Q. I don't mean from personal experience, but from your
information as a Buick salesman¥
A. That would be had to say, there are so many different
kinds of roads.
Q. I mean on a level asphalt road that is dry.
A. I wouldn't like to say.
Q. Could you stop in less than 100 feet?
A. I should think roo feet would be reasonable to expect.
Q. Did you place of business send out and get Mr.
Smith's car last September~
A. We had it for a repair _job.
Q. Was it last September?
A. It 'vas some time ago, I couldn't say just when.
Q. Do you know what was the matter with it?
A. The front end had come in contact with a post from its
appearance.
Q. Do you know where you sent to get it?
A. No, sir, I didn't go, my shop man is here, he knows.
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Q. Wat it smashed up much?
·
A. As I recall it, the bumper and radiator hit the post and
pushed it back into the motor.
Q. Did you repair it!
page 48 } A. ·Yes, sir.
Q. Who paid the bill 7
A. Mr. Smith.
Q. Mr. Sam Smith i
A. Yes, sir.

CROSS EXAMINATION.
Mr. Brown:
Q. How much was the ·bill?
A. I don't remember.
Q. These charts that are made by automobile manufacturers showing the distance in which automobiles . can be
stopped going at certain ra.tes of speed are the results of
tests that are supposed to have been made by the manufacturers?
A. With the brakes in perfect condition, yes sir.
Q. You know that you are to apply them at a certain point
and the car is supposed to run so far after you have applied
the brakes?
·
A. Yes, sir.
Q. What is the width of this model Buick over allf
A. I don't know the exact width over all, but it would be
-approximately 5% feet; that is, 56 inches from center to center of wheel.
Q. Approximately 5Ih feet over allY
A. Yes, sir.
RE-DIREOT EXAMINATION.
1\fr. Aiken:
Q. Is the '26 Buick equipped with balloo:t:t tires?
A. Yes, sir.
page 49
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The witness,
TED THOMPSON,
being duly sworn, testified as follows:
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DIRECT EXAMINATION.
Mr. Benton:
Q. What do you do, 1\rir. Thompson~
A. Shop foreman, Payne-Wyatt.
Q. Were you shop foreman last September?
A. Yes, sir.
Q. Did it come within your duty to haul in the automobile
of Mr: Sam Smith?
A. Yes, sir.
Q. Did you bring it in yourself?
A. Yes, sir.
Q. Did you examine the brakes on the carf
A. I drove the car in.
Q. Did yon use the. brake coming in?
A. Yes, sir.
.
Q. What condition were they in?
A. 'l'he brakes were very good on it.
Q. How long have you been in the automobile repair business~

A. About 15 years.
.
Q. Mr. Thompson, a;re you in a position to tell us whether
a 1926 Buick should it be equipped ·with high pressure tires
would stop as quick or quicker than the same automobile
equipped with the same brakes and baJloon tires Y
. A. Personally I think the balloon tires would stop ·the
quickest with the same brakes.
No Cross Examination.
page 50
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The witness,

COL. W. M. KEMPER,
being duly sworn, testified as follows :
DIRECT EXAMINATION.
Mr. Aiken: ·
Q. I believe yon are superintendent of the D. :M. I. Y
A. I am, sir.
Q. How long have you been in that position?
A. 51h: years.
Q. Will you tell us about what day your present school
session began?
.
A. We begin on the Wednesday nearest the middle of September, which I think was about the 15th or 16th this year..
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Q. Do you know ~Ir. James Smith 7
A. Yea, sir.
Q. Is he a student or cadet at the D. M. I. Y
A. Yes, sir.
Q. How long has he been going to school there '
A. I think this is the fourth year, possibly :fifth.
Q. This is either his fourth or his fifth year?
A. Yes, sir.
Q. Was he a student or cadet there from the beginning of
.this present session 7
A. I am not certain that he entered on the first day, but he
has been a regular student this year.
Q. Do you lmow his father?
·
A. I do, sir.
Q. Who is his father f
A. Sam P. Smith.
Q. Does he pay his tuition Y
page 51 ~ A. He does.
Q. Is he a day scholar or boarding student?
A. He. is what we call a five day student.. He stays at the
barracks 5 days a week and spends the week ends at home.
Q. Has been all along~
A. Yes, sir.

CROSS EXAMINATION.
Mr. Brown:
Q. Which :five days does he board at the school Y
A. From Monday afternoon at 6 o'clock to 4 P. M. on Saturday.
Q. He stays at school from Monday afternoon at 6 o'clock
to 4 P. M. on Saturday 7
A. Yes, sir.
·
Q. Between 4. P. M. on Saturday and 6 P. M. on Monday
I understand yon say he goes home as far as you know?
A. Yes, sir.
Q. What is the day for the holiday .at school Y
A. Monday is the weekly holiday, we have school on Saturdny.

RE-DIRECT EXAMINATION.

Mr. Aiken:·
Q. Does he occupy a room out there at school f
A. The. 5 days he is there 7
Q. Yes.
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A. Yes, sir.
Q. Has his things in
A. Yes, sir.

page 52
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The witness,
.
J AME· SMITH,
being duly sworn, testified as follows:
DIRECT EXAMINATION.

1\'[r. Aiken :
Q. You are Mr. James Smith are you nott
A. Yes, ·sir.
Q. Is Mr. Sam P. Smith your fatherf
A. Yes, .sir.
Q. How old are you, Mr. SmithY
A. 17 years old.
Q. How long have you been going to the D. M. I.?
A. I don't remember, but it is four or five years 7
Q. Yo~ don't remember just which f
A. I don't remember just which.
Q. Were you driving your father's car about 10 o'clock on
the morning of September 19 last year i
A. Yes, sir.
·
Q. What were you doing with the car 7.
A. T had borrowed the car to carry ,some clothes to be
cleaned and pressed, and to carry some clothes to the school
where I board except on· week ends.
Q. Were you driving at the time. you hit the little Green
bov?
A. Yes, sir.
Q. Did you tell your father what you wanted with the car 1
A. Yes, sir.
Q. Did he give you permission to take it Y
A. Yes, sir.
Q. Your father sends you to school doesn't he f
A. Yes, sir.
page
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CROSS EXAMINATION..

tTudge Brown:
Q. When will you be 18 years oldY
A. July 21.
Q. This year ~
. A.. Yes, sir.
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Q. How tall are you 7
A. 6 feet 3.
Q. How much do you weigh Y
A. Between 175 and 180.
Q. Where did you get the key from when you borrowed
your father's automobile?
A. My father was at the pump house where he is employed
.and I got the key from him at the pump house.
Q. Did you father keep the keyY
A. Yes, sir.
Q. A and he did keep the car at homeY
A. Yes, sir. _
Q. On this particular day on which this happened, was
this or not a school holiday f
A. Yes, sir, we have holiday on Monday.
Q. Yon spent Sunday night at home~
A. :Yes, -sir.
Q. A.s I under-stand, you tell Judge Aiken that yon borrowed the car so you could take some clothes that you wanted
·to get pressed to the pressing c.Iub and to take a package to
school Y
A. Yes, sir.
Q. When you left home where did you go f
·g f14 ~
A. I went by Mr. Perkinson's house and carried
him with me.
Q. Where does Mr. Perkinson liveY
A. On the street that connects College A venue and Virginia
A venue, called Carolina Avenue.
Q. It is in Danville f
A. Yes, sir.
Q. You stopped by and got your friend, Mr. Perkinson f
A. Yes, sir, he rooms with me.
Q. Where was he goingf
A. He was going to the school also.
Q. When you allgot to the school did you go into the school
or where~
A. He agreed to go with me to Mr. Roberts' pressing club,
R. B. Roberts.
Q. Why were you going to Mr. Robertsf
A. To carry my clothes.
Q. And this happened when you were on your way back
from Mr. Roberts f
A. Yes, ·sir.
Q. When did you expect to go back home f
A. I expected to stay over at the school a while and I was.
going back before 12 o'clock that day.
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Q. Before 12 o'clock to get dinnert
A. Yes, sir.

RE-DIRECT EXAMINATION.
Mr. Aiken:
Q. I believe y~ur father's ·ho~e is down near the. pump
housef
A .• ·Yes, sir.
.
Q. About how far is it from the pump house to D. M. I. f
A. I really don't know the distance,-a mile and
page ~5 ~ a half or two miles.
Mr. Aiken asked that the jury be allowed to see the little
boy's feet with his shoes off.
Permission was granted and the jury viewed .the child.
The ·witness,

.
SAM P. SMITH,
being duly sworn, testified as follows:
DIRECT EXAMINATION.
Mr. Aiken:
· Q. Mr. Smith, I belie.ve you are the father of Mr. James
Smith~

A. Yes, sir.
Q. Of whom does your family consist.
.A. Now?
0. Yes.
A. Me a.nd him.
Q. You live down there just above the city of Danville
down near the pump house Y
A. Just albove the pump house.
Q. Have you been sending your bou to the D. M. I. several
yearsY
·
A. Yes, sir, ever since Col. Kemper has been there. .
Q. What is your plan about his going to school, does he
go out there as a sort of a boarder Y
A. Yes, I board him out there from Monday night to Sat_.
urday evening.
Q. He has a room out there Y
A.. Yes, he has a room out there.

)
f
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Q. Keeps his clothes and personal effects out there so
as to make himself at home for the. greater part of the week?
A. Yes, sir. .
.
·
Q. Every summer I -suppose he brings his things home~
A .. Yes.
Q. Takes them back at the beginning of the session Y
A. Yes, sir.
page 56 ~ Q. ·Yon require hiin to go to school Y
A. I hope so.
Q. On the 19th of last September was it according to your
orders that he took your car and took his things out to the
Rchool Y
A. Yes, sir.
Q. Taking such things along as he would need for his use
out there as a boarder Y
A. Yes1 sir.
CROSS EXAJ.\1INATION.
~fr.

Brown:
Q. Where do you keep your automobile?
A. I have got a garage at the. house.
Q.. Yon keep your car at your home?
.A.. Yes, sir.
Q. Judge Aiken asked you whether or not it was according
to your orders. I wish you would tell the court and jury how
he eame to get the car that day.
A. He wanted to go over there and carry some .clothes to
Robert and some other things over there to the school-you
know they do the washing over there, and his clothes were
washed there, and he wanted to go over there to have them
pr~ssed and washed.
Q. How did he happen to get the carY
A. I gave him the ·key.
Q. Did he ask you to give your permission so that he could
·
use the car to go over there for that purpose 1
A. Yes.
·
Q. And when you tell Judge Aiken .it was according to
your orders you mean by that that you consented to his using
the car and loaned it to him Y
page 57 ~ A. Yes.
Q. What time did you tell him to come back!
A. He would be back at 12 o'clock, dinner time.
Q. You had the key in your possession at the time he asked
for the car?
A. Yes, sir.
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RE-DIRECT EXAMINATION.
:Nir. Aiken :
Q. When I said your orders I did not mean you ordered
hiin to do anything like an office in the army orders soldiers.
What I meant to ask you was whether or not you required
your son to go to school out there~
A. Well, I tell you, he got to be a mighty big boy and I
didn't think Miss Rosa Brimmer could handle him like she
ought to.
Q. So yqou required him to go out there. As· you son and
as his father you required him to go to school~
A. Yes, sir.
·
Q. And you required him to board out there.
l\.. Well, my wife died and it was better for him to be
out there, and Col. advised me that it was better, he would
in the study hall every night and that it was best for him.
Q. So you required him to board out there?
.A. Yes.
Q. And incidentally you required him to take such things
aloug as he needed?
A. Yes.
Q. And he was doinci this at the time that he unfortunately hit this boyY
A. Yes.
Q. All that was according to your general wishes for his
education?
A. Yes~ sir.
page 58}

RE-CROSS EXAMINATION.

Judge Brown:
Q. Did it make any difference to you personally so far as
~'"on were concerned whether the boy walked over there and
took his clothes or whether he rode Y
A. Not a bit in the world.
Q. He simply asked your permission to use the carY
A. Yes.
By Mr. May of counsel for defendant:
"We want to make a motion to strike out the evidence of
the plaintiff on the ground that the question of agency has
been specifically put in issue, and there being no presumption of agency in this case, and plaintiff having introduced
no evidence as to the fact of agency, the motion should for
these reasons meet with favor of the court.''
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The court thereupon sustained the motion of defendant to
strike out the evidence and instructed the jury as follows :
'' The evidence in this case is insufficient to support a verdict for the plaintiff, and while under the letter of the law
of Virginia a Court cannot direct a verdict, I will frnnkly
tell you tha.t should you bring in a verdict for the plaintiff
I would feel compelled to set it aside. With those instructions if you care to go to your room and find a verdict you
can do so; otherwise, you may write up a verdict at the bar.
Do you desir~ to go to your room and write a verdict or do
you desire to remain seated and sign a verdict written by
counsed for defendant?"
To which the jury replied: "We desire to remain seated
and sign a verdict written here.''
Counsel for plaintiff objected to this question by the Court,
which objection was overntled, and plaintiff excepted.
The following verdict was read to the jury:
''We the jury find for the defendant."
page 59 }-

Each juror was then asked the following question:

"Is that your verdictY''
To which each replied "Yes".
Whereupon plaintiff moved to set aside the. verdict and
-award the plaintiff a new trial, upon the grounds that the
verdict is contrary to the law and evidence and without evidence to support it, and upon the ground that the court was
in error in its instruction to the jury.
Which motion the court overruled.
To which
page 59 }-
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of the court plaintiff excepted.

The following is .a copy of the notice to copy
the ;record. Filed 24 May 1928.

5·2

Supreme Court of Appeals of Virginia..

NOTIOE TO COPY RECORD.
''To Sam P. Smith
Please take· notice that on May 25th~ 1928, the undersigned
will apply to the Clerk of the Circuit Court of Pittsylvania
County, Virginia for a transcript of the record in the ca~e
of Earl Green, an infant under twenty one years of age by
M. E. Green, his next friend, against Sam P. Smith, for the
purpose of presenting said transcript to the Supreme Court
of Appeals of Virginia, along 'vith a petition for writ of error to the judgment of the said Circuit Court of Pittsylvania
County, rendered in said cause at the March 1928 term of ..
the said Court.
EARL GREEN,
an infant, who sues by M. E. Green,
his next friend.
By AIKEN, BENTON & BUSTARD,
·
Attorneys. ·
May 231 1928.
Legal· service of this .notice accepted May 23-1928.
SAM P. SMITH,
By HARRIS, HARVEY & BROWN,
his attorneys.''
page 60 ~ State of Virginia,
County of Pittsylva.nia., To-wit:
I, S. S. Hurt, Clerk of the Circuit ·Court for the County
of .Pittsylvania., .in the State of Virginia, the same being a
Court of record, do hereby certify that the foregoing is a
copy of the record in the cause of Earl Green by &c. against
Sam P. Smith lately pending in the Circuit Court of the
County of Pittsylvania, Virginia., and I further certify that
Notice was given to Harris, Harvey and Brown, Attorneys
for Sam P. Smith as required by section 6339 of the. Code
·
of Virginia.
In testimony whereof I hereunto set my hand at Chatham,
Virginia, this 25 day of May, 1928.
S. S. HURT,
Clerk of the Circuit Court, County of
Pittsylvania., Virginia.
~'ee for copy record $21.00.
A Copy-Teste :
H. STE"\VART JONES, C. 0.
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