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IN THE

Supreme Court of Appeals of Virginia·
AT RICHMOND.

FREEMAN STONE & GRAVEL COMPANY, INCORPORATED, Plaintiff in Error,

v.
WIGHT & COMfANY, INCORPORATED, Defendant 1n
Error..

To the Honorable Justices of the Su,p·re·me Cou·rt of Apr1eals
of Virginia:
-

Petitioner, Freeman ~tone & Gravel Company, Incorporated, hereinafter often called plaintiff, respectfully represents that it is aggrieved by a :final judgment of the Circuit Court of the City of Norfolk, entered on the 12th day
of January, 1929 (R., 8), setting aside a verdic.t in favor of
plaintiff for One Thousand Four Hundred Seventy-nine Dollars and ninety-six eents ($1,479.96), and rendering fu1al
judgment for Wight & Company, Incorporated, hereinafter
often called defendant, on the ground that the verdict was
contrary to the evidence and without evidence to support
il
.
THE ERROR ASSIGNED IS: That the Court erred in
setting aside the verdict and rendering judgment for de- .
·fendant, as the verdict was pursuant to and supported by
ample evidence and law.
THE FACTS shown by the record, a transcript of which
is herewith :filed, stated pursuant to the rule applying after
verdict for the plaintiff, are (R., 12):
In 1927 defendant expected to ship large amounts of slag
by the Chesapeake & Ohio Railway Company, as initial car-
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rier from Longdale, Virginia, to Ocean Park and Inlet in
Princess Ann~ County, Virginia, through Norfolk Southern
Railroad Company, as delivery carrier, the shipments moving
over these two railroads only. The fteight rate was $1.81 per
ton of 2,000 pounds. The mileage from Longdale, to Inlet
and Ocean Park, which are situated on the North route of
the Norfolk .Southern Railroad Company, is the same as the
mileage from Long·dale to Lynnhaven, a point on the South
route of the Norfolk Southern Railroad Company, to 'vhich
the rate was only $1.65. It was therefore obvious that justice required a rate of $1.65 to Inlet and Ocean Park. Early
in August, 1927, defendant agreed with plaintiff, that if plaintiff -\vould arrange to have the ·rate from Longdale to Inlet
a.nd Ocean Park reduced below $1.81, to $1.65 if possible, defendant would pay plaintiff one-half of the amount of the
reduction, which would be one-l1alf of sixteen cents, to-wit,
eight cents, per ton, if the rate was reduced to $1.65.
Accordingly, plaintiff diligently went to work on having
the rate reduced, and it actually procured· the reduction by
agreement of the Chesapeake & Ohio Railway Company and
Norfolk Southern Railroad Company to $1:65,. ·and defendant
shipped a gTeat deal of slag ·from Longdale to Inlet and
Ocean Park on the $1.65 rate, one-half of the difference, between $1.65 and $1.81, being $1,479.96, the amount claimed
by plaintiff up to the time this action 'vas brought, and the
amount for which the verdict was rendered.
ARGUMENT.
The case depended completely on the question of fact as to
whether or not plaintiff was the procuring cause of the rate
being reduced, which question was submitted to the j.ury.
So simple and clear was the law that only two ins.truct.ions were granted, both without any ·objection, number 1, at
request of plaintiff, and number 2, at request of defendant
(R., 89), reading as follows:

1.
''The Court instructs the jury that if they believe from
flle evidence that the plaintiff was the procuring cause- of fixing the rate at $1.65 per ton, it is the duty o.f the jury to
find for the plaintiff, even if they further belie-ve from the
evidence that other persons aided in having the rate so fixed."
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2.
''The Court instructs the ju.ry that the plaintiff has stated
in his declaration that he procured the lowering of the freight
rates through his own efforts. It is necessary,. in order for
t.he plaintiff to recover in this case, that he prove by the preponderance of the evidence that he did procure the lowering
of the freight rate; and if you believe it is just as probable
that he did not procure the lowering as that he did procure
the lowering of the freight rate, then you must find for the
defendant.''
The clear-cut question thus is: whether t.here is sufficient
evidence to support a verdict by showing that plaintiff was
tl1e procuring cause of the rate being reduced. This question
can best be answered by showing the court the distinct evidence in the record supporting the verdict.
W. H. Freeman, general manager and vice-president of,
plaintiff, testified fully on the subject (R., 12). This witness
after testifying to the preliminary situation in detail and as
to defendant's agreement to pay for the rate being reduced,
te11s how immediately after 1\Ir. Wight. had made this ag!eemont, ·witness the very next day went diligently to work, saying (R., 14):

''I went down to ~Ir. Wilson's office, the C. & 0. agent. I
related the circumstances to him concerning the freight rate
wJ1ich was then in effect a.nd discussed with him the possibilities of adding a supplement taking it to Inlet and Ocean
Park. This last order had to !50 to Inlet ~nd Ocean Parle·
1\fr. Wilson phoned the Norfolk Southern Railroad while I
was in his office and they said they sa'v no reason why, the .
distance beh1g the same to Princess Anne points, London
Bridge, etc., which was then in effect, being the same as Inlet
or a. little shorter he saw no reason whv the rates should
not he published. I asked him to take i( up with Mr. Fitz- .
~era.ld and he did, and here is :Mir. Wilson's letter enclosing
Mr. Fitzgerald's letter stating theNorfolk Southern Railroad
ltad concurred in it and the rate would be p1mbiished.
Q. The slag had to move from Longdale, Virginia, down
to Inlet and Ocean Park, Virginia, did it not?
A. Yes, sir.
Q. That is it had to come over the C. & 0. Railroad that it
started on and the last part of the trip would be over the
Norf0lk Southern from· Norfolk down to destination?·
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A. Y~' the electric division.

Mr. Ve:Q.able: We do not dispute that he took; it up witb
him...
By Mr. Martin:
·Q. Mr. Wilson was the general agent of the C. & 0. at
Norfolk?
.
A. Yes, sir.
Q.. And where was the railroad that had the origin of the
stuff' It started on what railroad'
A. Started on the C. & 0.
Q. So, they were the people you had to deal withY
~. 1Ces, sir. ·
Mr. Martin: I put in evidence the two letters on the C.
& 0. Railway's heading, as Exhibits 1 and 2,. reading:.

EXHIBIT 1.
"THE CHESAPEAKE AND OHIO RAIIJW.A.Y COMPANY.
Norfolk, Virginia, August 10, 1927.
·:_· ,.

r

FileD 15 C.

Slag and Crushed Stone from C. & 0. Producing Points to
Norfolk Southern ·Stations in Virginia.
~fr.

W. ·H. Freeman,
Va.-Carolina Bldg.,.
Norfolk, _Virginia.

Dear Sir:
I am attaching hereto copy of letter from 1\fr. W m. Fi tz. gerald, under date of August 8th, file 608-320-T, addressed to·
Mr. J. F. Dalton, GFA, Norfolk Soutl1ern Railroad, which
is letter is furnished for your information.
Yours very truly,
F. H. WILSON,
General Agent.
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EXHI·BIT 2.
"THE CHESAPEAiill AND OHIO RAILWAY COMPANY.
August 8th, 1927.
608-320-T.
:-Slag and Crushed .Stone from C. & 0. Producing Points .
to Norfolk Southern Stations in Virginia:
.
1\{r. J. F. Dalton,
General Freight Agent,
Norfolk Southern Railroad,
Norfolk, Va.
Dear Sir:
Referring to 'phone conversation with our General Agent's
Office at Norfolk, in regard to request from ~fr. W. H. Freeman for the establishment of a rate of $1.65 per ton on slag,
carload, from Longdale, Va., to Inlet and Ocean Park, Va.
The distance from Norfolk to these points is the same as to
Lynnhaven, Va., to whi.ch point a rate of $1.65 has recently
been established on slag from Longdale and on crushed stone
from Rocky Point, Indian Rock and Eagle Mountain. We
are, therefore, preparing a proposal suggesting the establishment of the same rate to Inlet and Ocean Park. I have been
advised by our General Agent's office that you are agreeable
to this, with the understanding that Lynnhaven divisions will
apply.
Yours very truly,
WM .. FITZGERALD, GFA."

By Mr. Martin :
Q. Regarding the slag then that was shipped down to Inlet and Ocean Park, for the bridge project, have you a statement of how much "ras shipped and a book on the subject?
A. Yes, I have a record ·of every car.
~Ir. Martin:
shipped 7

Is there any dispute about the amount
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By Mr. Martin:
Q. You handled it all, did you not?
A. Yes, and saw the cars went through ·Park A venue and
were delivered promptly down to Inlet.
Q. As agent for the qefendant ¥
A. Yes, sir.
Q. Did you get any compensation for that?
A. Not a cent.
Q. Were you to get any compensation except the one oneltalf of this freight-saving Y
A. No, sir.
Q. And that was your whole compensation in the matLerY
A. That "ras my compensation.
!fr. l\fartin: If it is no dispute about that, Mr. Venable,
.f will not introduce it. We have it all. 1\Ir. Venable, here
is the book with every item in it."
··
(R., 22):

"Q. When you went to see the C. & 0. Officer at Norfolk;
.1\.fr. Wilson, I believe, what was the discussion you had with
llim and what argument did you use to get him to get the
ra.te7
A. That we had a rate then in effect to points of equal distance and I asked him· to get a supplement put thro:ugh to
Ocean Park and Inlet.''
(R., 36}:
''I went to Mr. Wilson and afterwards talked to ~Ir. Fitzgerald about it in Richmond, personally." (J\!Ir. Fitzgerald
was an official of the C. & 0. Railway in Richmond to whom
~{r. Freeman went.)
·
This witness further testified that he took the matter up
first with ·a railroad official at Norfolk,. and then at Richmond (R., 412), and was told in Richmond, "There was no
question but that the rate would go through" (R., 42), and
the rate actually was reduced on the original application of
Freeman after a slight delay.
·
F. H. Wilson, general agent of C. & 0. Railway Company
at Norfolk, testified (R., 42, etc.) that Freeman did apply
to him in proper mode for the reduction in the rate and wit-
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ness took the matter up with Richmond and the rate was
reduced.
H. B. Davies, Clerk of C. & 0. Railway Company at Nor:
folk, also testified (R., 47, etc.) that he personally handled
this matter 'vith Richmond officials at the request of Mr. Freeman, and 'phoned Richmond on several occasions (R., 48)
talking to the proper person in Richmond and comparing the
mileage, and explaining the situation (R., 48-9). And a
proper supplement granting the desired reduction was gotten
(R., 50-1-2).
Defendant claimed that the reduction in the rate was procured by the efforts of l\1r. Shirley, of the Highway Commission, who at the request of Mr. Wight spoke to a C. & 0.
official at Richmond on the subject. But the reduction. was
undoubtedly granted on the request of Freeman filed asking
the reduction, and any aid. by Mr. Shirley would not have
lessened plaintiff's rights, and all the questions of this sort
were clearly left to the jury by the two instructions granted·.
Defendant also made the defence that the C. & 0. had :filed
claim against it for payment on the old high rate for some
ears it shipped on the new low rate before the actual publication of the supplement to the tariff putting into force
the reduced rate. This point need not be discussed in this
petition, as even if this were a legal defence, it would go only
to a part of the plaintiff's claim; and would merely be good
for 'reducing the verdict, and not for setting it aside and entering final judgment for defendant. It may be added, how~
ever, that this defence seemed trivial (R., 83-4-5).
It is submitted that the matter of whether the plaintiff
was the "procuring cause" of the rate being reduced was
an ideal jury question, and that the verdict should stand.
Petitioner prays that a writ of error and supersedeas may
be awarded, said judgment reviewed and reversed, said
error corrected, final judgment entered for petitioner pursuant to the verdict, and such other relief granted as may be
adapted to the nature of the case.
FREE~1AN STONE & GRAVEL CO~IP ANY,

INCORPORATED,

By JAS. R. MACHEN,
JAS. G. 1\fARTIN,
Counsel
J nne 25, 1929.
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The undersigned, counsel practicing in the Supreme Court .
of Appeals of Virginia, certify that in my opinion sufficient
matter of error appears in the decision and record accompanying the foregoing petition to make· it proper for the
same to· be review.ed by this court.

JAS. G. MARTIN..
Writ of error allowed and supersedeas awarded. Bond,
$200.00.
HENRY W. HOLT...
Re~ived

June 26, 1929.

J. M. l{:&"'LLY, Clerk.
· Received July 6, 1929..

H. S. J.
VIRGINIA:
Pleas before the Circuit Court of the Cit.y of Norfolk.
at the Courthouse thereof, on Saturday, the 9th day of
March, in the year of our Lord, nineteen hundred and
twenty-nine.
BE IT REMEMBERED that heretofore to-wit: at the
rules holden for said Court on the third Monday in April9
1928, came the plaintiff,_ Freeman Stone & Gravel Company,
Incorporated, and filed its Declaration and Bill of Particulars
against the defendant Wight & Company, Incorporated, in
the following words and figures:
· Freeman Stone & Gravel Company, lncorporated, a corporation1 plaintiff, complains of Wright & Company, Incorporated, defendant of a plea of trespass on the case in ass~tmpsi~, for this, to-wit:
That heretofore, to-wit, on the 30th day of ~{arch, 1928,
defendant was indebted to plaintiff in the sum of $1,479.96
for the work and labor, care and diligence done and performed by plaintiff for defendant at its special instance and
request, and being so indebted, in consideration thereof, defendant undertook and promised to pay said sum to plaintiff
whenever requested, but although often requested, defendant
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has failed and refused to pay the same or any part thereof
to plaintiff.
·.
.
And for this also, to-wit: That heretofore, topage 2 ~ wit, on the 5th day of August, 1927, defendant
· agreed and contracted with plaintiff that if plaintiff would get the freight rates on certain freight, to-wit,
slag, on the points of Ocean Park and Inlet, Virginia, reduced,
there would be a saving to defendant on shipments it was
about to make of sixteen cents per ton and that defendant
would pay plaintiff one-half thereof, to-,vit, eight cents, per
ton. And plaintiff did procure such reduction in said. rates
and defendant thereby saved $2,959.92 freight on its said shipments, and owes plaintiff one-half thereof, to-wit, $1,479.96,
pursuant to said contract, but defendant has broken said
contract and failed and refused to pay plaintiff anything.
(There will be $200.00 more due in future to plaintit'f.) .
To the damage of plaintiff $1,500.00.
JAB. R. MACHEN,
JAS. G. MARTIN, p. q.
BILL OF PARTICULARS.
Defendant owes plaintiff $1,479.96, ·being one-half of
freight defendant saved on shipments of slag in 1927 and
1928 to Inlet and Ocean Park, Virginia, moving over the C.
& 0. and N. S. Railroad. Interest is due from time of each
shipment.
page 3 ~ And· thereupon the said defendant having been
duly summoned having failed to appear, plead, answer or demur a conditional judgment was entered against
the said defendant, at said Rules holden for said Court on
the third ~{onday in April, 1928.
·
And at another day,. to-wit: In the Clerk's Office aforesaid
at the Rules holden for said Court on the first Monday in
May, 1928, the said defendant having still failed to appear,
plead, answer or demur the conditional judgment heretofore
awarded the said plaintiff was confirmed and a writ of enquiry awarded· the said plaintiff.
And at another day, to-wit: In the Clerk's Office aforesaid on the 9th day of May, 1928, at the request of the said
defendant a summons was issued directing the said plaintiff
to file answers to the following interrogatories:
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To Freeman Stone & Gravel Company, Incorporated:
You are hereby requested, pursuant to law, to make answer
to the following interrogatories :
1. As to the contr~ct. mentioned in your declaration, please
state the specific language used in the contract 7
2. With what individual was the alleged contract entered
into?
3. Within what time was the alleged contract ·to be performed?
page 4 ~ 4. If' contract was in writing, please file copy of
.
contract, and copy of any letter from the defendant
bearing upon the contract.
5. State the name and date of any agent or employee of
the Chesapeake & Ohio Railroad with whom you discussed the
matter of your alleged contract, giving the names of the
agents and the time of your consultation with them.
6. If you made an application for the reduction of freight
rate, what was the action of the Atlanta committee on your
application T

7. State what influence, if any, you had with any employee
of the Chesapeake & Ohio· Railroad, and what influence, if
any, you brought to bear upon any employee of the Chesapeake & Ohio Railroad. ·
8. Did you ever take the matter of freight rate reduction
np with ].{r. Gilbert of the Chesapeake & Ohio- Railroad?
If so, when and 'vhere, and with wha~ result t
9. What conversation or correspondence, if any, did you
have with ~Ir. Patrick Fitzgerald of the Chesapeake & Ohio
R.ailroad?
10. What conversation or correspondence, if any, did you
lw.ve with Mr. Tierney of the Chesapeake & Ohio Railraod Y
11. What influence to you no'v claim that you had, or did

--~
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bring to bear :upon any agent or employee of the Chesapeake
& Ohio Railroad to have the rate reduced!
Respectfully,
WIGHT & COlVIP.ANY, INCORPORATED,
By Counsel.

VENABLE, lVIILLER, PILCHER & PARSONS,
Counsel for Defendant.
page 5 }

And at another day, to-,vit: In the Circuit Court
aforesaid, on the 14th day of May, 1928.

This day came the plaintiff, by its attorney,. and upon its
motion the said defendant is required to appear and plead
its defense, if any, herein within ten days, and th~ further
l1earing is continued.
And at another day, to-wit: In the Circuit Court afore;..
said, on the 17th day of 1\Iay, 1928.
This day came again the plaintiff, by its attorneys, James
G. lVIa.rtin and James R. Machen, and also came the defendant, by its attorneys, Venable, Miller, Pilcher and Parsons,
and thereupon on the motion of the said defendant, by its
attorneys, which pleaded non assu,mpsit, to which the plain. tiff replied generally, it is ordered that the judgment heretofore entered at the rules be and the same is hereby set
aside, and issue is joined; and thereupon on the further
motion of the said defendant, by its attorneys, leave is given
it to file special pleas herein; and the further hearing is continued.
And at another day, to-wit: In the Circuit Court aforesaid, on the 21st day of 1\{ay, 1928.
This day came again the parties, by counsel, and thereupon the said plaintiff filed herein written ans'\vers
page 6 ~ to the interrogatories heretofore propounded by
the defendant, and the further hearing is continued.
The following are the plaintiff's answers to the defendant's
interrogatories, filed by leave of the foregoing order:
For answer to the interrogatories filed in this cause, the

-
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plaintiff·makes answer according to the numbers of the ques.:
tions as follows, to-wit:
1. ·The contract was an oral contract, altho'leght it was
later· recognized by letter.

2. The contract was made through R. C. Wight, President
of defendant.
3. There was no specific time for the performanc-e of the
contract.
4. The contract was oral.
5. The matter was discussed with the following representatives of the Chesapeake & Ohio Raihvay in July and the
early part of August, 1927, to-wit, F. H. Wilson, General
.A.gent, 'Villiam Fitzgerald, General Freight Agent, and
Tierney.

6. Plaintiff made no application with the Atlanta Committee.
7. The influence plaintiff brought to bear was diligent ancl
reasonable argument. and hard work and experience.
8. Plaintiff ~d not take the matter np 'vith ~fr. Gilbert.
9. Plaintiff had general conversation and argument with

Mr. Fitzgerald, whose· first name plaintiff thinks is
"Williams", not "P·atrick", and a letter from ~t[r.
William Fitzgerald dated August 8th, 1927, copy of
which is filed herewith.

page 7

~

1~. Plaintiff had conversation and argument with Mr. Tierney, but no letter.

11. The influence plaintiff brought to bear 'vas diligent
argument ·and reasoning.

FREEMAN STONE & GRAVEL
INCORPORATED,

By M. W.

CO~IPANY,

FREE~fAN,

President.
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And. at another day, to-wit: In the Circuit Court aforesaid on the 16th day of November, 1928.
This day came again as well the. plaintiff, by its attorneys,
,Tames G. Mac.hen and James R. Machen, as the defendant,
by its attorneys, Venable, ]\ililler, Pilcher and Parsons, and
thereupon on the motion of the said plaintiff this notice of
motion for judgment was amended so as the name of the·defendant should read Wight and Co., Inc., a corp. instead as
Wright and Co., Inc., a corp. And thereupon came a Jury,
to-wit: E. R. Peele, \V. L. Prieur, R. B. Proctor, W. H. Hopkins, E. A. Oden 'hal, R. A. Old and R. 0. Odom, who were
s'vorn to well and truly try the issue joined and having fully
heard the evidence and argument of counsel retired to their
chamber to consider of their verdict and after some time returned their verdict in the following· 'vords and figures, ''We,
the Jury, find for the plaintiff in the sum of Fourpage 8 ~ teen hundred seventy nine ($1,479.96) Dollars".
And thereupon the said defendant moved the Court
to set aside the verdict of the Jury and grant it a new trial
on the ground that the same was contrary to the law and the
evidence, the further hearing of which said motion is continued.
And at another day, to-wit, In the Circuit Court aforesaid
on the 12th day of J ~nuary, 1929:
This day came again as well the plaintiff, by its attorneys,
J as. G. l\fartin and J as. R. 1\fachen, as the defendant, by its
attorneys, Venable, ]\Hiler, Pilcher and Parsons, and thereupon the Court having fully heard and maturely considered
the defendants motion to set aside the verdict of jury, doth
sustain the same and set aside said verdict. Whereupon the
Court proceeding to enter such judgment as to it seems right
and proper, it is considered by the Court that the said plaintiff take nothing by its suit, and for its false clamor in m~r~.y
be, etc., and tl1at the said defendant go hence without day and
recover its costs about its defense il~ this its behalf expended.
To which action of the Court in setting aside said verdict and
in entering said judgment, the said plaintiff, by its attorneys, duly excepted.
And thereupon the said plaintiff having signified its in~
tention of applying to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas to the judgment
herein it is ordered that execution upon said judgpa.ge 9 ~ ment be suspended for a period of sixty days from
the end of this term of Court upon the said plain-
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tiff, or someone for it, entering into and acknowledging a
proper suspending· bond before the Clerk of this Court in
the penalty of one hundred dollars, conditioned according
to la,v, with surety to be approved by said Clerk.
And now at this day, to-wit: In the Circuit Court aforesaid, on the 9th day of 1\farch, 1929, the day and year first
hereinabove written.
This day came again the parties by their atton1eys and
i:he plaintiff presented its bill of exceptions No. 1, which was
signed and made a part of the record, after it duly appeared
in writing that the defendant had been given proper notice
of the time and place of presenting this bill of exceptions.
The following is the Bill of Exception No. 1, filed and made
a part of the record by the foregoing order:
page 11
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Virginia :

In the Circuit Court of the City of Norfolk.
Freeman Stone & 'Gravel Company, Incorporated,

v.
e

\Vight & Company, Incorporated.
BILL OF EXCEPTIONS NO. 1.
Be it remembered tl1at upon the trial the following evidence was introduced as hereinafter shown, wl1ich is all the
evidence which was introduced, to-wit:
page 12
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W. H. FREEMAN,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:
Examined by J\!Ir. Martin:
Q. 1\{r. Freeman, tell the jury, -please, your name, age and
residence?
. A. ""\V. H. Freeman; sixty years old; 409 R-aleigh Avenue.
Q. What is your connection ·with the plaintiff company,
Freeman Stone & Gravel Company?
A. I am vice president and general manager.
Q. Please tell the jury from the beginning the arrangement between the plaintiff company and Wight & Company,
the defendant in this suit?

Freema.n S. & G. Co., Inc., v. Wight & Co., Inc.

15

A. On May 1,1927 I was in ~Ir. Wight's office in Richmond.
There were numerous contracts coming up in Princess Anne
County for road construction. At that time the Virginian
Railroad had put in a rate from Ripplemead to Princess Anne
points of $1.65 a net ton on stone. I told lvir. Wight about
that rate being in effect and he stated to me that if I could
get a rate in effect to Princess Anne County of $1.65, equal- .
ing the rate then in effect on the Virg·inian Railroad from
Ripplemead to Princess Anne that he would give me the
agency for his slag in Princess Anne County. So, I got busy
on that proposition. He sent me a price list on which I sold
a lot of slag in Princess Anne County on some of these other
projects. I made application through J\ir. Fitzgerald's office
in Richmond and they put this rate in effect. Mr.
page 13 ~ Wight,· in the meantime, had the Richmond office
phone their commercial agency in Norfolk to come.
to see me. You have a letter there in \vhich he verifies it,
concerning this matter, and giving all the data that was necessary. I went to the Virginian Railway and found this rate
that I had found out was put in effect reducing the rate
from $1.81 to $1.65 to Princess Anne points, was in effect.
So we took it up with the C. & 0. and on October 26, 1927
the rate was published from Ripplemead to Princess Anne
points on slag, under five days' notice by the C. & 0. road
o:f $1.65 a net ton of 2,000 pounds. Later on, as we shipped
some slag, as I say, to Princess Anne points, it seemed right
to me for there was no trouble about that, but .later on Mr.
Wight, about August 10, was in Norfolk and he and I went
to Princess Anne County. There was some dispute about
the quality of the slag, the engineers \vere not satisfied with
it, although the State Highway Commission had approved
it. Down in Princess Anne we saw :llir. Hines, so, finally
there was not very much of the slag· used in Princess A.nnc
County. \Ve finally got back and Mr. Wight was in my office
and I said to him ''If you are bidding on this fill down here
nt the Inlet and Ocean Park". I said "'Vhere do I get off
on that Y". lie said ''\Veil, I had to bid very low on that in
order to get it''. vV ell, I said ''I supposed I was going to
represent you on these Princess Anne projects". He said
''Yes, but I had to bid very low to get that and there is not
very much in it". Now, I said ''1Ir. Wight, we
page 14 } have a rate in effect to London Bridge and Oceana
on the south route of the electric division of the
Norfolk Southern Railroad of $1.65 a net ton. Suppose we
can get a supplement and add this rate to the rate that was
then in effect, which was put in effect as I said on October
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26th, would you be willing to divide with me the savings,.
which would be a difference between $1.81 and $1.65, 16
cents". I would get eight and he would retain eight for himself. He said certainly he would and next day after 1v[r.
Wight left my office that evening, it was rather late, he had
to catch the Norfolk & 'Vestern. I went down to ~Ir. Wilson's office, the C. & 0. agent. I related the circumstances
to him concen1ing the freight rate 'vhich was then in effect
and discussed with him the possibilities of adding a supplement taking in to Inlet and Ocean Park. This last order
had to go to Inlet and Ocean Par}{. Mr. Wilson phoned th(}
Norfolk Southern Railroad while I was in his· office and
tbey said they saw no reason why, the distance being the
same. to Princess Anne points, London Bridge, etc., which
was then in effect, being· the same as Inlet or a little short01.·
l1e saw no reason why the rates should not be published. I
asked him to take it up with J\iir. Fitzgerald and he did, a1id
here is Mr. Wilson's letter enclosing J\iir. Fitzgerald's letter
stating the Norfolk Southern Railroad had concurred in it
and the rate would be published ..
Q. The slag had to move from Longdale, Virginia, down
to Inlet and Ocean Park, Virginia, did it not~
page 15 ~ A. Yes, sir.
Q. That is it had to come over the C. ~ 0. Railroad tha.t it started on and the last part of the trip would
be over the Norfolk Southern from Norfolk down to desti·
nation!
A. Yes, the electric division.
Mr. Venable: We do not dispute that he took it up with
him.
By Mr. Martin:
· Q. Mr. Wilson was the general agent of the C. & 0. at Norfolk?
A. Yes, sir.
Q. And where was the railroad that had the origin of tlH!
stuffY It started on what railroad~
.
.
A. Started on the C. & 0.
Q. So, they were the people you had to deal with 1
A. Yes, sir.
J\fr.

~fartin:

I put in evidence the two letters on the C.

& 0. ~ail way's heading, as Exhibits 1 an~ 2, reading:
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EXHIBIT 1.
"THE CHESAPEAKE AND OHIO R·AILWAY COM.
PANY.
Norfolk, Virginia, August 10, 1927.
File D 15 C.
Slag and Crushed Stone from C. & 0. Producing Points to
Norfolk Southern Stations in Virginia.

W. H. Freeman,
Va-Carolina Bldg.
Norfolk, Virginia

~fr.

Dear Sir: .
I am attaching hereto copy of letter from ~fr. Wm. Fitzgerald, under date of August 8th, fi]e 608-320-T,
page 16 ~ addressed to Mr. J. F. Dalton, GFA, Norfo1k.
Southern Railroad; which is letter is furnished for
your information.
Yours very truly,
F. H. WILSON,
General Agent."

EXHIBIT 2.
"TI-IE CHESAPEAI\:E AND OHIO RAILWAY COM-·
PANY.
August 8th, 1927
608-320-T
f.o

·:-Slag and Crushed Stone from C. & 0. Producing Points
~orfolk Southern Stations in. Virginia-:

1\fr. J. F. Dalton,
General Freight AgentNorfolk Southern Railroad,
Norfolk, Va..
Dear Sir:
Referring to 'phone conversation with our General Agent's
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Office 'at Norfolk, in regard to request from ~Ir. W. H. Freeman for the establishment of a rate of $1.65 per ton on slag,
carload, from Longdale, V a., to Inlet and Ocean Park, Va.
The distance from Norfolk to these points is the same as
1.o Lynnhaven, Va., to which point a rate of $1.65 has recently
been established on slag from Longdale and on crushed stone
from Rocky Point, Indian Rock and Eagle }\fountain. We
are, therefore, preparing a proposal suggesting the establishment of the same rate to Inlet and Ocean Park. I have
been advised by our General Agent's office that
page 17 ~ you are agreeable to this, with the understanding
that Lynnhaven divisions will apply.
Yours very truly,
WJYI. FITZGERALD GFA''
p.it-emt

By 1\fr. Martin:
·Q. Regarding the slag then tlu1t was shipped down to Inlet
and Ocean Park, for the bridge project, have yon a statement
of how much was shipped m1d a. book on the subject?
A. Y cs, I have a record of every car.
Mr. Martin:
shipped f ·

Is there any dispute about tlte amount

By Mr. Martin:
Q. Yon handled it all, did you not?

·A.
·were
Q.
A.

Yes, and saw the cars went through Park Avenue and
delivered promptly down to Inlet.
As agent for the defendant?
Yes, sir.
Q. Did you get any compensation for that?
A.. Not a cent.
Q. Were you to get any compensation except the one onehalf of this freight saving?
·
A. No, sir.
.
.
Q. And that was your whole compensation in the matterY
A. That was my compensation.

Mr. 1\fartin: If .it is no dispute abou.t that, Jv[r. Venable,
I will not introduce it .. We have it all. Mr. Venable, here
is the book with every item in it.

-··-,
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page 18 ~ By Mr. ~fartin:
Q. Show us from wh~re it starts to where it
ends after this suit started even 7
A. Why, October lOth is the :first shipment.
By Mr. Venable:
Q. You have the shipments started here October lOth 1
A. Yes, sir.
Q. And you have added up a certain number of cars that
went down there~
A. Yes, sir.
By 1\fr. Martin :
Q. You have the weights, dates and all if they want to see
t11em, page by page, haven't you Y
A. Yes, sir.
.
Q. And, up to the time this suit was brought, at eight
cents a ton that would figure $1,479.96, would it not T
A. Yes, sir.
Q. Since that time there have been some more cars shipped,
amounting to-

Mr. Venable: (Interposing) If your Honor please, we
l1ave no interest in that in this suit.
1\{r. 1\{artin: There will be a few hundred dollars more
due to the plaintiff in the future. I do not ask to recover
that in this suit.
Bv 1\fr. 1\fartin:
·Q. Some of tl1e pages at the end of this would not be included in the present suit Y
page 19 ~ A. No, sir. They are on the last shipments.
1\fr. 1'Iartin: We need not go into them, because that is
understood. We put the book in evidence as Exhibit 3.
By 1\fr. Martin:
Q. What did your services consist of with reference to those
cars'
A. Why, when the cars would come in there to Newport
News or Norfolk, the State High,vay would call me up at In]et, that is the officials would, and ·ask me to hurry the cars
frequently, and get them through, get them down to them.
And, on one occasion, 1\tir. Wight wrote me a letter and told
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me to go down there. I think you have that letter there,
to look after it.
.
Q. Did or did not the defendant ""\Vight & Company get the
advantage on all of these ship~ents of the reduced rate we
l1ave been speaking ofT
A. Mr. Wight, prior to this rate being effective, that is this
supplement being added to the other rate, he prepaid all the
freight at $1.65 per net ton, which was the same rate here,
and there is no record of his ever having filed a reparation
or paid any difference.
·
Q. So that he got the benefit on the ·whole business?
A. Yes, sir.
Q. About what period of time did you serve Wight & Company on this contract 1
A. Until it was finished.
page 20

~

J\tir. Martin : Here is a lot of correspondence,
Mr. Venable. If you will look it .over we will
put it in in bulk and not have to stop with each letter to
identify it.
.
Mr. Venable: ·Is it contended any,vhere in here that 1\ir.
Freeman had .an exclusive agency, because that is the question. He paid hini on any contract he got for him, but ~Ir.
Gallaway 'vas here and another man was here too and I
don't know whether these letters claim he 'vas exclusive
agent.
Mr. J\IIartin: You had better look them over. If they are
genuine letters, -sir, you might as well read them.
Mr. Venable: There is a whole lot about Princess Anne
stuff that is not in this suit. Any letters that you have got
in here affecting the Lynnhaven matter are all right.
Mr. 1\fartin: Will you look them over and see if you object to any of them?
Mr. Venable: I object to all of them because they do not
have any reference to the agreement made that the sixteen
eents saving on th freight rate to Lynnhaven 'vould be
divided.
Mr. Martin: I will take them one at a time, then, your
lionor. It will take a lot of time.
J\tir. Venable: Here is a letter of ~iay 6th we object to
because it has no reference at all to the shipments
page 21 ~ to Lynnhaven. We object to this letter of July
23rd because it relates to an entirely different matter, different shipments.
Mr. Martin: I reckon I had better take them one at a
time then and introduce them. I do not object to taking them

-~----

----------------
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one at a time, but I thought vle would save time by putting
them in ii1 a batch.
~fr. Venable: I don't object to a.nything relating to this
transaction here but they have had correspondence about.
other contracts in Princess Anne for which he says he was
paid his commissions. Mr. Freeman could pic.k out in a
minute, I reckon, any letters that refer to this transaction,
and cut the record down to that extent.
1vfr. Martin: ·I will have to take them one at a time .. F(ern
is the first one I will offer·, lvir. Venable.
Mr. Venable: I object to this letter, if your I-Ionor please,
of 1\tfay 16th because it has nothing to do with anything at
Lynnhaven but refers to matters ·on other jobs in Princess
Aune County. It can have no reference to this.
1\{r. 1\fartin: 1\!Iay it please your Honor, this letter is datecl
1\{ay 16th. I don't know whether I ought to read w·hat 'it says
in the presence of the jury.
The Court: The jury will step aside.
Note:

The jury then retired from the court room.

1\fr. Venable: 1Ve did not get the contract here until the
first of August and they do not claim any compage 22 ~ mission on anything that 'vent to other places, so
letters back here in April in reference to other
transactions can have no bearing on this snit.
1\{r. 1\IIartin: May it please the court, the plaintiff in this
case was instrumental in having rates fixed to various points
in Princess Anne County and then a supplemental tariff
issued to the particular points of Ocean Park and Inlet. Tho .
letter of April 16th, 1927, to Mr. Freeman from Nfr. vVight
reads (reading letter of April' 16th). That merely is preliminary to show that the matter of the rate was given or
turned over to 1\tfr. Freeman to arrange. fie did arrange
rates to various places, including the places in question.
1\fr. Venable: 1\fr. Freeman has testified that he was i.nstrumental in getting some rates put in similar to the Virginian rates and that l\1r. Wight gave him a commission 011
the sale of the slag as a. consideration for his doing that work
and he did that work and 'vas paid for it. He has already
testified to that and this is all in _reference to that. Certainly there is no reference to shipments to Lynnhaven until
the first of Aug·ust when he had a conference with l\Ir. 'Vigl1t.
The Court: Can't you ~eparate the letters bearing· on tl1is.
-account?
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1\'Ir. 1fartin: You can't very well separate the
rates because one is supplemental to the other.
This is merely preliminary but ought to go in as a part of
the record to show the whole transaction.
'fhe Court: I will let it in for that purpose.
1\fr. Venable: It is simply put in to confuse the jury. It
can have no other effect. It is entirely different shipments.
1\fr. l\Iartin: The rates in this whole section were largely
in the hands of Mr. Freeman and .this is preliminary to the
particular rates he got then.
The Court: I don't think you ought to have rates as to
this whole section.
1\fr. 1\tiartin: '\Ve "rill eliminate this letter and save the
point on it.
By

~fr.

Martin:

Q. That 'vas the other places and did not include Inlet 7
A. No, we did not include Inlet ln1t we included the orjg-

inal rate. That was the original rate to which this rate was
a supplement. If you will read that letter of the C. & 0. it
will give you the relationship between the two rates.
1\fr. I\:Iartin: I understand, your Honor, holds you are not
interested in the other rate¥
The Court: Yes, sir.
JVIr. 1\fartin: '\Ve save the point on the letter.
The Court: Yon all can look over the letters and sec
which applies to it.
page 24 ~
Mr. Venable: Any letters after August 8th thnt
apply to this liyllnhaven project, I have no objection to.
B v l\fr. l\fa rtin :
·Q. Mr. Freeman, when was the first conversation between
,von and 1'Ir. Wight regarding the getting of the rate to
Oeean Park and Inlet?
A. That was August 10, 1927 or a little prior to that. It
tnay hav~ been a day or two prior to that. ~fr. Wilson's
letter 'vill verifv that.
Q. The letter from ~fr. Wilson to ::Mr. Fitzgerald was dated
August lOth f
. A. Then it was a little prior, August 8th.

1\{r. Venable: August 5 is the time you set in yohr notice.
Mr. 1\fartin: May it please the court then, in order to
take it up as briefly as possible and get it ruled on, we have

---
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a number of letters written prior to the first of August. Here
is one of July 23rd. You eliminate all letters up to August
5th?
The Court: All except those relating to this project.
Mr. :rvrartin: vVe save the point on that. Your Honor,
~f.r. ·venable and I have agreed on a batch of letters that do
refer to this transaction.
The Court: Bring the jury in.

Note : The jury then returned to the jury box.
By ].ir. M:artin:
Q. :Nir. Freeman, I hand you for brevity and convenience a
bunch of letters clipped together so we will not
page 25 } have to identify every separate one. That is the
correspondence, is it not, between you on behalf
of the plaintiff, and the defendant relative to this affair, start. ing with the letter in this file of August 20th, 1927?
A. Yes, sir.
Q. Being originals and carbon copies?
A. Yes, sir.
Mr. ].iartin: I put them in evidence as Exhibit 4, and will
read them to the jury :
EXHIBIT 4.
""\VIGHT & COl\iPANY INCORPOR. A.TED
Aug 20th 27
WHF
Attached papers for your information. Suppose J{ay understood ·you that we have nothing to do with frt. and that
our check should be for $80.38 as stated.
Sorry not to have heard from you on slag. We are still
assured business at Lynnhaven by II,vay Comm & Switch is
ready but cannot get shipping instructions.
Write us the news.

w & co.

WLW"
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"WIGHT & COMPANY, INC.
RICHMOND, VIRGINIA.

Aug. 23rd 24

W H Freeman,
:Norfolk, V a.
Dear Mr. Freeman:
Immediately on receipt of this will you please go directly
to Lynnhaven get all the information you can on fill for
State Highway and advise us. \Ve have been positively
promised the business but are not satisfied with long delay.
Prompt and full attention ·will be appreciated.
Very truly,
WIGI-IT & CO.,

W. I..J.

WIGIPl~.

Is Switch in and ready for business 11
"WIGHT &

CO~IP ANY,

RICH~fOND,

INC.

Virginia.
October 22nd, 1927.

Freeman Stone and Gravel Company, Inc'·
Norfolk, Virginia.
Dear Mr. Freeman:
I have your letter of the 21st, You are still mistal{en about
tl1ose rates. As told you before the Jones lT. S. 1 does not
apply on Slag. It is only on stone. We. have fought this
out many times with the Railroads and they have always
positively refused to let Slag in on that 30 .cent
. page 27 r reduction. I 'vas fortunate in getting close to the
_
highest in Authority here and have things coming
all right so do not do anything about it at that. end. The
1.65 and 1.75 rates were positively refused by the Atlanta
Committee.
Yours very truly,
WIGHT AND

CO~fp ANY

INC' ''
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(In pencil the following) "Rate of 165 effective Oct 26th
27. ,,
''WlGHT & COMPANY, INC.
RICH~£0ND,

VIRGINIA.
October 19th, 1927.

Freeman Stone & Gravel
Norfolk, Va.
Dear

~Ir.

Comp~ny,

Freeman :

I wish very much that you were correct in your staten1e11t
t.hat the Tariff Association had approved a rate of $1.75 to
J11let. but it is far from. They have wTitten their Agent at
Longdale that they will not allow that rate or the &1.80
named some time back, and they are hilling us with rate of
two dollars on all which lws been shipped. A.s usual they
say the law does not hold them responsible for mistakes of
their own men and we will ha.ve to pay it. I still hope for
a reparation. as we will lose heavily.
·
"\Ve.are very busy shipping the State and C & 0 railway.
We entered bids on eighty thousand tons for the State yesterday and hope to get some of it.
:

j__·-~----- -·- -

Yours very truly,
'VIGHT AND COMPANY INC'"

page 28

~

"FREEl\iAN STONE & GRAVEL CO., INC.
Norfolk, Va.,

Novemb~r

7th, 1927.

\Veight & Co
1\Iutual Bldg
Richmond Va.
Dear Sirs:
Referring to Your Letter of October 22nd regarding 1lw
I•,reigllt· on Slag to Inlet & Ocean Park will say ·you could
not be well informed.
You stated that the rate of $1.65 was refused by the South-
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ern Tariff Association. The Va R. R. Co objected to this but
the rate was put in effect October 26th.
It will be nesary for you to make repreation for any l\foney
you have paid in advance of $1.65 A net ton.
Respectfully
FREEMAN STONE & GRAVEL CO INC.
By W. If. FREEl\IAN."
(In pencil appears the following) :

"W H F
So T A turned clown flat but we got C & 0 to put in rate
J .65. .

WLW
\Vhat 's the news Can't you co11ect .from I{ay 1''
page 29

~

"N"ovember 9th, 1927:

'Voight & Company,
l\futual Building,
Richmond, Virginia.
Dear Sirs:
Replying to your poscceipt on my letter to you on November 7th, I am glad to know that you have straighten tho matter out on rate on slag from Long Dale to Ocean Park and
Inlet. My understanding "~ith your l\fr. Weight was that
if we could get tho rate on. slag reduced that I 'vould get
lwlf of the reduction between $1.65 and $1.81 which would
be a saving of 16c per ton, Sc for your truly and Sc for yourse1f.
·
B. F. IC. Portsmouth promised to pay his bill in full not
1nter than :.Monday, November 14th,
Very respectfully yours,
FREEl\iAN STONE AND GR.A.VEL CO.
By

"

Freeman S. & G. Co., Inc., v. Wight & Co., Inc.
"WIGIIT &

CO~iP ANY,

27

INC.

RICI-Il\IOND, VIRGINIA.
November lOth, 1927.

1\fr. "\V. H. Freeman,
Norfolk, Virginia.

Dear Mr. Freeman:
Your letter of tl1e 9th has just reached us and before going
into a discussion of Commissions due yon and T
page 30 ~ l1ad better correct a seeming mistaken impression
on your part as to certain promise made you.
"\Vhen you told me that you could certainly get that freigl1t
rate adopted down there I said well if you secure the rate
we would divide the saving with you. As I wrote yon before your efforts on that rate completely failed. It was absolutely turned down by the Atlanta Committee, and nothing
more could be clone about it by either you or us. Fortunately
I got lVIr. Shirley to go to see 1\fr. Gilbert \Vllo finally gave
ns the relief. So all of the credit is due my friend SJ1irley
for the a rate. I am not even claiming it myself. You may
he snre we will be glad to send you any commissions whicl1
could possibly be due.
Yours very truly,
WIGI-IT AND COl\iPA.NY INC.
.•

R. C. "'. ,.,
"Nqvemher 11 tl1, 1927.

\Veight & Co.
1\futual Bldg
Richmond, Va.
Dear Sirs:
Your letter lOth received in reply wi11 say wi10 got Ute
r·a1c.estab1ished of $1.65c established from Lonednle to Hosemount London Bridge and Oceanna and who told yon tlm t
the sa~e rate was applicable to Ocean Park and Inlet. You
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state that the Rate was turned down by the Southern Tariff Association. And nothing more could be
done. You are Absolutely Wrong in this. the
State Corporation would have forced the 0 & 0 to accept
the Rat~ of $1.65c if both C & 0 and Norfolk Southern Had
turned the rate down flat on the compareative ~filcage to
other destinations where mileage 'vas equell and rate the same
as rate aplyed for. if Mr. Sherly assisted you in this it was
Predicated on the Rate then in effect 'vhich i had put in and
which you are the Banafisuary. It is not a matter of yon
paying me commishion on 'vhat may be due but it is a matter of your paying me mi 'vhat is due as per our agreement
Please Reply

page 31

~

FREEl\iAN STONE & GitAVEL CO
By

"

By 1\1r. :iviartin:
Q. They refer to this as Lynnhaven all tlw way througlr,
do they not?
A. That is it, Lynnhaven Inlet.
Q. Something was said about this Southern Tariff Asso- .
ciation, I believe. Has that Association any official power
or is it just a railroad meetingT
A. Not a bit in the world except it is a crowd of railroad
men which forms an association.
Mr. Venable: If your Honor please, I don't know 'vhnt
authority 1\tir. Freeman has to make a statement about their
power unless he can bring some regulations showing their
au'thority.
.
·
1\f.r. 1\iartin : Vv e 'viii let them prove their
page 32 ~ powers. Mr. ·venable can prove them if they have
any.

By 1\£r. Martin:
Q. When you 'vent to see tho C. & 0. official at Norfolk, 1\'fr.
Wilson, I believe, what was the discussion you had with him
and what argument did you use to get him to get the rate1
A. That we had a rate then i11 effect to points of equal
distance and I asked him to get a supplement put through
to .Ocean Park and Inlet.
·
Q. Something was said by 1\fr. Venable in his opening state . .
ment, which I did not quite understand, about some slag.being
of an inferior quality and they having to get a better quality,
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some of ~t was dusty and might "Tash away with the stream.
Did you understand that'
A. No, sir, I never understood that. Some of the s!ag that
came down in the beginning was practically notlnng but
screenings, you would not call it slag, nothing but dust, screenings. Of course a little later on it picked up and was a little
lteavier.
Q. Was the first stuff that came down condemned by the
engineers, or what?
· .A. I never heard anything about it. It was used.
Q. It was used?
A. Yes, sir.
1\fr.

M~artin:

page 33 ~

The 'vitness is with you.
CROSS EXAlVIINATION.

By 1\fr. V e~able :
· Q. Mr. Freeman, I understand that you transacted some
busiiiess for 1\tlr. Wight on sales in Princess Anne County
;n1d that your commissions for all of .tl1ose have been
straightened out and paid 1
.
A ...All except there is a little balance due, some thirty~
two dollars on Galloway and Hudgins' account.
Q. That was a bad account?
A. No. Galloway and I-Iudgins went info the hands of a
·
receiver.
· Q. I understood yon to say in your direct examination that
you did not claim that you had any exclusive agency that
·\Vight & Company could not deal "rith the Highway Comlnjssion for stuff going to Princess Anne County~
A. Jvly agreement with ~Lr. Wight was in his office when he
g-ave me that card that he would give me tl1is territory down
here.
Q. You never have made any claim for· any commission on
~tuff which l\fr. \Vight sold dealing with the State Highway
Commission all over the State, you never made any claim for
nny stuff sold the I-Iighway Commission 1
A. Not other than this. I don't think there was anything
sold them but this around here.
Q. You say a conversation took place between yon and 1\Ir.
Wight. \Vasn 't that conversation in the hack of
page 34 ~ an automobile while you 'vere going to Princess
Anne to see about one of these coniracf?
A. You mean the conversation r<·Iative to my handling
this rate?
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Q. Yes .
...L\... That was in my office after we got back from Princess
Anne.
Q. Did you not at that time say to :.Mr. \Vight that you
could make the C. & 0. put in a $1.65 rate on this bid whicl1
he had put in for slag clown at Lynnhnven 1
A. I said that we could, we could get that supplement added
to that rate, yes, sir.
Q. You kne'v that Mr. vVight at that time had put in a bid
for 17,600 tons of stuff, didn't yon '1
.A. IIe told me so. I knew it, yes, sir.
Q. And that was run of bank stuff?
A. I don't know anything about run of bank.
Q. You don't know anything about run of hank~
A. Yes, sir, I do, hut the first stuff that was shipped WH!:;
not run of bank, it was screenings.
Q. I understand that when lVfr. \Vight was talking to you
lJC told you he had to make his bid very low1
.A. Yes, sir, he did.
Q. A.nd the $2.48 bid, he told you what he bid?
A. I don't remember the amount.
.
Q. Yon knew the. $1.81 rate ]eft him 67 cents n
page 35 ~ ton, dicln 't it, and you knew the sereenecl stuff lw
was selling down the county and other places was
ahout one dollar?
. .~. Some of it was ninety cents.
Q. The screened stuff was being sold for about ninety
cents?
A. Yes, sir.
Q. And that this bid he was making to the 1-Ii.glnvay Comlnission was for the run of hank stuff and would only give
l1im 67 cents. You knew that?
A. I didn't know what price he gave the State lTighwa.Y
Commission.
Q. l-Ie told you f
A. I don't know whether he said $2.48 or wl1at price lw
~mid. I had no interest in the price. The only interest I
had was wl1at I got out of the rate.
Q. Let. 's see. Your conversation with ::Mr. "\Vight and your
l10pe in what. you thought yon might do would be to save ~Ir.
'Vight some money on the bid which he had put in~
A.. Yes, sir, and get half of it.
Q. Now, if his bid was $2.48, which you say you do not renwmber accurately, but assume that 'vas it, you were going
to save him sixteen cents a ton on that bid which he made
to t·.he I-Iighway Commission and you were going to get a part
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of the benefit and he was going to get a pa1~t, divided in half?
A. Yes, sir.
Q. That was the only thing you all were discussing. Yon
were not expecting t9 get somet11ing from Mr.
page 36 ~ "'Yight or have 1\Ir. Wight pay you something that

1\Ir. Wight did not get. I-Ie was going to .make the
saving?
A. That was the idea, sir.
· Q. You went to the local agent l1ere. What is his name?
A. ~Ir. Wilson.
Q. And 1\Ir. Wight went to 1\!Ir. Tierney in Richmond, so far
as you know'
A. I don't know 1\!Ir. "\Vight went. He said he 'vent there.
Q. That is what I mean. I-Ie took your word that you went
to Mr. Wilson 1
A. I went to 1\ir. "'Vilson and I afterwards talked to Mr.
li,itzgerald about H in Richmond, personally.
Q. No"r, isn't it a fact that they told you that they would
refer this matter to the Atlanta committee, as you call it,
the Rate Committee 1
A. I never heard anything about the Atlanta Committee.
'l'l1c first tariff was in under five davs' notiee from the C. & 0.
The next one could have been clone"' the same way, could have
been put in under fiye days' notice.
Q. But this was way back yonder in August and here September and Aug·ust and October had passed and they had not
put it in nuder five days' notice·~
A. If they filed it through the Tariff Association they let.
it stay there.
Q. The efforts you made did not take?
A. They went direct to Jvir. Fitzgerald and came
page 37 ~ back.
·
Q. Here is a letter from l\i£r. Fitzgerald telling
von this matter had been tun1ed down by the Southern Tariff·
Association 1
A. No. There is not letter there to that effect.
Q. One of the letters that 1\'Ir. 1\Iartin read here in evidence
n few moments ago stated that, did it not 1
A. That is a letter from lvlr. Fitzgerald.
Note: 1\fr. Martin hands a letter to

~Ir.

\lenable.

1\'Ir. Venable: A letter of August 8th from 1\fr. Fitzgerald
to 1\Ir. Dalton. He just sends you a copy of a letter which
he as agent of one road has sent to the agent of the other
road showing you that the application which you made for a
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rate had been a matter of negotiation between the two. Isn't
that correct Y
A. Read the letter.

Tbe letter will tell you what it is.

By Mr. Venable:
Q. I ask you if that is the substance¥
A. I don't know if that is the substance.
Q. I ask you to read the letter Y
A. (The ·witness then read Exhibit 2.)
Q. The letter you have read is not a letter addressed to
you at allY
A. It is addressed to ~fr. Dalton.
Q. The C. & 0. agent addressed a letter of August 8th to
t.he Norfolk-Southern agent discussing the question of putting in a rate, lJut it certainly had not been rcpage 38 ~ ferred August 8th to the Southern Tariff Association Y
A. I don't kilow whether they referred it to the Association.
Q. Do you tell the jury you know it was not referred to
them'
A. No. That is the way it ended, right there. I did uot
go to the Norfolk-Southern.
Q. And this is the end of your negotiaOon right here with
this letter Y
A. No. It is not the end of it. I follo,vecl it up with
personal interview 'vith Fitzgerald in R.ichmond.
Q. This. follows the personal interview you had with Fitzgerald in Richmond?
.
A. No, that is a telephone conversation, you will find if you
read it again from llir. '\Tilson to llir. Fitzgerald.
Q. Mr. Wilson, the local man, sends you a copy of a letter
which Mr. Fitzgerald of the C. & 0. in Richmond has written to Mr. Dalton of the Norfolk-Southern~
A. Yes, sir.
Q. Don't you know it is a fact that this whole matter of
this rate w·as left to the Southern rrarifi A.ssociation?
A. Mr. Wright said it was refer.red to them and the Southern Tariff Association turned it down.
Q. What did·you sayT
A. Mr. Wight said it was referred to the Southern Tariff
Association and turned down by them, as I told you, but here
is a rate put in on five days publication.
page 39 ~ Q. That is the one of October 28th?
A. Yes, sir.

a
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Q. Here we are talking- about something in August 1
A. vVell.
Q. Will you turn to that jury and say to them that you did
not know a1 the time, between the time it was first taken U!J,
that tMs matter had been referred to the Southern Tariff
.A.s-at1ciation and that Association bad turned down first the
proposition for $1.65 and later a proposition for $1.75? Were
you informed of that and didn't you kno·w it was
A. Not until 1Ir.. ,Vight wrote me.
Q. You knew nothing about that¥
A. No, sir .
. Q. Then you were not following up this matter very
closely, were you?
A. I followed it ·up with the initial road.
Q. You followed it with the C. & 0.?
A. Yes, sir.
Q. Do you say to this jury now that you knew nothing
auout all the controversy they had before the Southern rrariff
Association at Atlanta and they held it up until they finally
turned it down completely in October, you didn't know what
was going on, did you 1
A. I said they probably held it up if it was referred to
them.
Q. But you knew nothing about what was being
page 40 ~ clone, you rested upon the letter you wrote to 1\lr.
'Vilson?
A. :Nfr. Venable, there are only two corporations that are
authorized to establish rates, that is the State Corporation
Commission of this state on the intra-state movement and
t.he Interstate Commerce Commission on interestate movement. There is no other commission I know of.
Q. Isn't it entirely and always a question of going to ilw
roads themselves first before that final step is taken?
A. I went to the roads. I went to the C. & 0.
Q. You did not go to any corporation commission, <.lill
you?
A. No.
Q. rrhat is what I thought. Nobody went to the Corporal.ion Commission~
A. 1\Ir. Gilbert went to t.hein, I guess.
. Q. vVhen you read in this letter from 1\Ir. Fitzgerald to 1\[r.
Dalton, "\Ve are therefore preparing a proposal suggesting
f.hc establishment of the same rate", do you mean you di~l
not understand from that, that that proposal went from tlw
C. & 0. to the Southern Tariff Association?
A. _It went from the C. & 0.-it could not go from the C.
0
/
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& 0. to the Southern Tariff Associntion.

It ·would have to
'
go from the C. & 0. to the Norfolk-Soutl1ern.
Q. I understand, but this is a letter from the Norfolk·
Southern1
A. That is true.
Q. The Norfolk-Southern never did agree on this
page 41 ~ rate, did they1
A. I don't know what the Norfolk-Southern did.
Q. Yon don't?
A. No.
Q. You don't know anythii1g the Norfolk-Southern did, yon
don't know anything that took place with the Southern Tariff
Associatipn and you don't know anything except you did
take it up with Mr. Fitzgerald and take it up with the local
agent here, J\'Ir. Wilson 1
A. Yes, sir, several times, a good many times.
RE-DIRECT EXAMINATION.
~1:r. ~1:artin :
Q. How many years' experience have you had in getting
rates on slag, stone, and things of that sort?
A. About ten years.
Q. \Vhen you try to get a rate, where is the proper point
lo npply to get the rate?
·
A. The initial point of shipment.
Q. The initial carrier in this case is the C. & 0. R-ailway
Company? ·
A. Yes, sir.
Q. You say after you received this letter from ~ir. Wil~on
enclosing a letter written by ::1\-Ir. \Villiam Fitzgerald of tlw
C. & 0., you afferwarcls saw ~Ir. Fitzgerald 1
A. Yes, sir.
Q. "\Vhere \vas that conference~
pnge 42 ~ A. In R.ichmond.
Q. vVhat was tlw conversation behvecn you and
l1 im relative to that proposition f

13 y

1\fr. Venable: It 'vas a conversation between ~f r. Freeman
und the man in R.ichmond.
~rho Court: It was the man who had clwrge of the rnteR.
Over-ruled.
By ~fr. l\fartin:
·Q. \Vhnt was the conversation with lvlr. Fitzgerald 1
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A. Regarding the establishment of that rate, or adding
the supplement to the other rate.
Q. The adding of the supplement was the change of the
rate in question'
A. Yes, sir.
Q. "\Vhat was the conversation with him¥
A. l\iaking that rate effective as early as he possibly coulu.
Q. What did he say about it~
A. He said there was no question but what the rate would
go througl1, that he would get it through in a few days, when
I talked to him last.
Q. Did you talk
him about the mileage haul being the
same as the other points 1
A. Absolutely, discussed it with him, the comparative mileage haul being equal from point of shipment to the
page 43 ~ destinations in question.
Q. Did you have the data on that subject as to
mileag-e to show him~
A. Yes, sir.

to

Bv 1\tfr. Venallle:
·Q. This conversation, I understand you speak of, took
}Jlace a day or two after that letter of August 8th?
A. A day or two after that.

F. H. Wil.JSON,
wi h1ess on behalf of the plaintiff, being first duly sworn,
testified as follows:
n

Exmnined bv 1\Ir. 1\Iartin:
· Q. 1Vrr. Wilson, tell the jury please, your name, age and
occupation~

A. F. I-I. Wilson; age thirty-nine; general agent C. & 0.
Railroad.
Q. Wlwre are you stationed?
A. At Norfolk.
Q. How long have you been with the C. & 0. Railroad 1
A. Sixteen years.
Q. Do you i·ccollcct }.Ir. Freeman coming to see you the
early part of August, 1927, shortly before this letter was
written to him from vour office which enclosed a letter from
~Ir. Fitzgerald~
··
·
A. ~fr. Freeman was in my office around about
page 44 ~ this time, yes, sir.
Q. And, as well as you recollect, what was the
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discussion between you and him and what did you do. to
try to serve him~
A. He brought up the question of reduction of rates to
various· p&ints on the Norfolk-Southern and we referred the
matter to. our Richmond office.
Q.. Was that the customary and proper way to do, or not 1
A. Yes, that was the regular routine-.
Q. Then, did you receive from tl1e Richmond office some
data that you enclosed him as shown by that letter?·
A. Yes, sir.
Q. Sending him a ~opy of a letter frqm 1\fr. Fitzgerald 'f

A. Yes.
Q. 'Vhat person in your office handled the particular correspondence, can you tell by any marks on it f
. A. ':J.lhis was handled by 1\Ir. H. V. Davies, the rate clerk.
Q. He signed your name to it under your supervision, but
l\1r. Davies was the particular individual that handled it 1
A. Yes, sir.
Q. Where is he?
A. lie is in the room here.
Q. He has come in in the last few minutesT
A. Yes, sir.
1\fr~ 1\fartin: Mr. Venable, here is a letter of Jmnrary 27,
1.928.
Mr.. Venable: I don 1t see wbat it has to do with it.
~Ir. Martin: He can testify without the Iett.er,
puge 45 ~ I guess.

By Mr. 1\fartin:
•
Q. This rate then "ras reduced by supplement, was it nqt.,
to $1.65 a ton?
·
A. The rate was afterwards reduced, yes.
Q. And Mr. Freeman was the first one who saw you ahd
took tl1e matter up with you on that snbjectf
A. He was, yes, sir.
]Jfr. 1\J:artin :. He is "ri th you.
CROSS

EXA~IINATION.

By Mr. Venable:
Q.
you,
A.
Q.

1\fr. Wilson, after 1fr. Freeman took this rate up witl1
did you refer that matter to Richmond~
To ~fr. Fitzgerald, general freight agent.
.And then you sent ~Ir. Freeman a copy of the letter
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from Mr. Fitzgerald to 1\fr. Dalton of. the Norfolk-Southern T
.A. I believe that is a matter of record. I did not handle
it myself.
Q. Your office did it. Was this matter referred to the
Southern Tariff Association 1
A. Not by me.
Q. Did you do anything more about it one way or the
other ~x·cept to refer the matter to Mr. Fitzgerald 1
A. No.
Q. .All you know about the whole case then is that 1\tir. Freeman came into you making the application for tl1e
page 46 ~ lower to Lynnhaven and you referred the matter
to Mr. Fitzgerald?
A. That is it.
.
Q. .And you never had anything to do with ·it froi:n that
time on or kne'v nothing about it until the rate was afterwards put in 1
A. No. The matter would be handled to a conclusion by
tl1e general freight agent's office in Richmond after it was
referred to him by us.
Q. The substance of your testimony is that Mr. Freeman
did come to see you about this matter and you made a reference?·
A .. That he did come to see me.
Q. And after that you did not have anything further to do
·with it?
A. Yes, sir.
RE-DIRECT EXAJ\fiNATION:

By Mr. Martin:
Q. You immediately got a prompt and satisfactory reply
from Richmond, did you not, which you forwarded to !'Ir.
Freeman with your letter of August lOth·~ .
.lL I cannot tell about the prompt and favorable. This
Jetter in my files here shows that it refers to a sworn conversation but it does not give any date. This l~tter was
dated August 8th and was referred by my office to Mr. Freeman on August lOth. I don't recall the date that 1\:Ir·. Freeman actually came to see me.
page 47 ~ Q. Did you or your office phone up to Richmond?
A. That I cannot say. I did not personally
that I recall.
Q. You did not do it personally but whether or not that
was done by the rate clerk, you don't know?
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A. I assume it was for that is our practice in order to
expedite anything that is requested.

H. B. DAVIES,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
Examined by Mr. Martin:
Q. ~lease tell the jury your name and occupation?
.A. II. B. Davies; chief rate clerk C. & 0. llailway.
Q. Mr. Davies, when 1\fr. Freeman came into your o~ce
early· in August 1927, did you have anything to do in perHOB 'vith handling this matter with Richmond that we have
been discussing?
A. I handled several rate cases for Mr. Freeman and
especially on the electric line of the Norfolk-Southern Railroad that I handled personally and I understand this is tlie
one going to Inlet, Virginia.
Q. Inlet, Virginia, yes, sir.
A. I handled that, yes, sir.
Q. There has been a letter put in evidence signed
page 48 ~ in the name of 1\tfr. 'Vilson hut with some marks
on the side, '' D-S' '. Can you tell who actually
lwndled that in person 1
.
A. I did. I dictated the letter.
Q. Tl1at "D" stands for Davies, does it, your name?
A. Yes, sir.
Q. And the other letter is the stenographer, I suppose,
wh tv-ned it~
A. 'Yes, sir.
0. Did you or not phone to Richmond after 1\'Ir. Freeman
took the matter up ·with yon to try to get a rate?
A. Several occasions, yes, sir.
Q. And who did you talk to in Richmond and along what
lines?
A.. I talked to 1\fr. Fitzgerald's office. If I rememberI don't rememher the exact clerk that handled it-but I believe it 'vas 1\fr. Tierney I talked to on several occasions
about it.
·
Q. Is 1\fr. Tierney one of the regular official clerks in that
office?
A. Yes, sir.
Q. The proper one to go in these matters?
A. Yes, sir.
Q. Did you or not go over with him the fact of the mileage
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being practically the same as the other points, etc., and explain the situation 1
A. I believe at that time we were comparing- the mileage
with the south route of the Norfolk-Southern between Norfolk
and Virginia Beach. We were trying to get a rate
page 49 r in to Seatack on the south route of the NorfolkSouthern.
Q. And did you therefore explain to him that the Inlet
should have no higher ratef
A. I did, yes, sir.
CROSS EXAI\IINATION.
By 1\{r. Venable :
Q. When any question comes in about rates to any .place
in your office, "While you are under 1\{r. Wilson, you, as one
of the clerk's attend to such details as you can about itT
A. Yes, sir.
Q. You talked to another clerk in Richmond, who was in
whose office~
A. Mr. Fitzgerald's office.
Q. Following up the inquiry which had been made to you
about the rate?
A.. Yes, sir.
Q. And this was over another road. Did you have anything to do with the Norfolk-Southern~
A. No, sir.
Q. Then the spbstance of 'vl1at you tell the jury here is that
after this matter was turned over to you by J\fr. Wilson or it
came over your desk in the usual way, that you wrote a let·
tet and you talked over the phone to another clerk in Richmond about the matter~
page 50 r A. That is right.
Q. ·who put the rate in or how it was put in, you
don't know anything about, do you Y
A.. No, I don't.
R.E-DIREOT ·EXAlviiNATION.
By 1\fr. Martin:
·Q. Is tl1is rate matter a matter that Tom, Dick and Joe
could handle, or is it an expert matter that takes years of
training to handle?
A. I should say it takes an expert clerk to handle, training.
Q. Have you had much experience in that line?
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A. About 'eight years.
Mr. Martin: Here is the actual supplement itself that put
t.h e rate in effect.
:1\fr. Venable: The rate 'vas put in. We are going to prove
by ~Ir. Gilbert who put the rate in.·
Mr. Martin: I offer that supplement in evidence as Exhibit 3, showing the $1.65 rate, issued October 22, 1927:
page 51

~

EXHIBIT 3

Supplement No. 28 to
Freight Tariff No. 967-C
Supplements Nos. 25, 27 and 28 contain all changes from the original tariff
that are effective on the date hereof.

: Supplement No. 28 to
V. C. C. No. 51
Supplements Nos. 25, 27 and 28 contain all changes from the original ta.iff
that are effective on the date hereof.

THE CHESAPEAJ{E AND OHIO RAILWAY COMPANY
Freight Traffic Department.
In connection with participating carriers shown on page 2 of tariff.
Joint Freight Tariff
of
COMMODITY RATES
From
The Chesapeake and Ohio Railway Company Stations in Virginia
(Indexed on Page 3 of Tariff as Amended.)
To
Stations in Virginia on Railroads Shown in Tariff
(Indexed on Page 4 of Tariff as Amended.)
.
Via.
Routes Specified 'in Tariff as AJl1ended.
SUBJECT ~0 THE RULES AND REGULATIONS OF THE TARIFF,
UNLESS OTHERWISE PROVIDED.
Issued Richmond, Va., October 22, 1927. Effective October 26, 1927.
Issued by
K. Weisiger,
Act. Asst. Gen. Frt. Agt.,.
Richmond, Va.

"'N.

(File Tai---967)
(D. B. -No. 639-B)
(J. W. N.)
Received by Agent .................. 1927

700
Posted .................. 1927
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page 52}

Item
No.

From
Articles
Index
No.

Stations
(Note 1)

Index
No.

Stations

Rates
in
cents
per
100
pounds
except
as
otherwise
shown

- - -------- 53

Slag, carload
Minimum weight
100,000 pounds
(Bee Note 3)', in
cents per ton of
2,000 pounds.
(608-320)

143
301
302
313

Lorgdale, Va.
Rocky Point, Va.
Indian Rock, Va.
Eagle Mountain
Va.

-54

Stor.c, crushed
carloads. minimum
·weight 100,000
pounds (~ee note
3) in cents per
ton of 2,000.
pounds
(608-320)

143
301
302
313

Lor. gdale, Va.
Rocky Point, Va:
Indian Rock, Va.
Eagle Mountain
Va.

Norfolk
Southern
R. R.
(Via Norfolk, Va.)
Inlet, Va.
Ocean Park
Va.

Inlet, Va.
Ocean Park
Va.

R
165

(R)
165

(R)-Reduction
Note 3-When 90% of marked capacity of car is less than 100,000 pounds, such
90% of marked capacity will apply as minimum, except when c8.r8 are loaded to their
visible capacity, the actual- weight will govern.
For capaeity of cars see Official Railway Equipment Register, issued by G. P.
Conard, Agent, V. C. C. No. 179 (The Chesapeake and Ohio Railway Company
Frt. Tariff No. 43 D. P.) an'd reissues thereof.
. For explanation of other Notes, see Tariff Page 5."

page

53~

RE-CROSS JpXAMINATION.

By Mr. Venable:
Q. There is a reference in there to a proposal in the letter
written to lVIr. Dalton did you understand that that was going .
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to be referred to the Southern Tariff Association 111 the
usual way? Do you kno'v whether it was?
A. I don't know whether it was but I imagine it would be
on account of the classification being in that association.
Q. You don't lmow enough about what happened afterwards to know whether it was referred there or not?
A. I don't know what transpired between the general
freight agent's office of the C. & 0. and the general freight
agent's office of the Norfolk-Southern.
Q. And they were the two that had to get together in
order to fix the rate?
A. Yes, sir.
Q. And you know nothing about the negotiations between
them?
A. No, sir.
J\1:r. lVIartin : We rest.
54~

R. C. WIGHT,
a ·witness on behalf of the defendant, being first
duly sworn testified as follo,vs:
page

Examined by Mr. Venable:
Q. You are 1\ir. R. C. Wight of Wight & Company, slag
people, are you not?
A. Yes, sir.
Q. The defendant in this suit~
A. Yos, sir.
Q. lVIr. Wight, you have heard Mr. Freeman's testimony
in the case here this morning about his claim to the eight
cents a ton on slag which you sold and shipped to the Highway Commission at Lynnhaven Inlet. vVill you tell the jury
what was your connection with 1vir. Freeman and how the
question came up and all about it and 'vl1at did take place
nnd what it resulted in?
A. Early in August, the first week in August, 1927, I came
down to Norfolk to straighten out some tangles down in
Princess An11e County, sales that lVIr .. Freeman claimed to
have made. W11ile driving down there I remarked to him
that I had bid on furnishing a certain amount of slag for
the fill at ·Lynnhaven Inlet for the State Highway department and that, owing to the rate that was on, I had to make
a very low price, almost 'vithout profit, but there 'ltas a small
margin.
Q. What was the margin?
A. Oh, it was something under ten cents, not over ten
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cents a ton. And he asked what the rate was and
page 55 }- I said $1.81 and he asked me why I didn't make
them put in the same rate there that they had
to the south side, $1..65. I told him I had been working on.
that for a long time, I didn't know how long, and had been
unable to get them to do it and $1.81 'vas as low a rate as I
had been able to get. He said "Well, I can make them put
it in". He said "What will you give me if I make them
put that rate in". And I laughed and said "Why, if you
make t~em put it in I will divide with you"·
Q. What followed that?
A. I came back to Norfolk and went to Richmond that
night. I went to tlw C. & 0. office there very soon after, maybe the next day-I am not sure whether it was the next day
or one or two days afterwards-and I was referred to Mr.
Tierney about this rate. I explained to him 'vhat we wanted,
that we had this opportunity to make rather large shipments to the State I-:Iigh,vay Department.
Q. \Vhat was the size of that shipment'
A. 13,600 tons.
Q. And what was the material you were to sliip?
A.. You mean I was bidding on¥
Q. Yes.
A.. It was bank run slag, dipped up with a steam shovel
Jtncl not run over a screen, just as it comes from the bank,
nll sizes. I saw ~~Ir. Tierney and told him what I was after
on that, and he said he would put in application for that rate
through the regular channels, Southern Tariff Bupage 56 }- reau. I don't recall any other conversation 'vith
1\ir. Tierney at the time. Some days after that
_I called him up to know whether he had heard anything
nhout it. l-Ie said he had not had a reply from them then
and that 1\Ir. Wilson, their agent in Norfolk, had also written him about getting that rate and the matter had been referred to Atlanta hut he had not heard. A fe'v days after
that, he called me up and said_ he rate had been i·efused,
that they would not allow the rate. Then, he asked me 'if
he could ask for a rate of $1.75 instead of $1.65, if that would
he agreeable. I sa_id "If you cannot get the $1.65 I will take
whatever "re can get. Whatever we can get will effect a saving, so see if they will permit a rate of $1.75". That hung
fire for several days. I phoned him repeatedly about it. He
had not had any news thereafter. He explained that they
met only once a month, I believe. Some time after the middle of October he called me up and said he had heard from
them and that they had positively refused to allow the rate
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of $1.75, the second request he had made. I said "What
else can you do to get that rate?" He said "I am at the
end of my row, I cannot do anything else, the rate cannot
be gotten''.
Q. Who was Mr. Tierneyf
.
.A. ltlr. Tierney was rate clerk or rate official there in the
·c. & 0. office to whom I was referred when I went back to
Mr. Fitzgerald.
Q. Then, you went to 1\fr. Fitzgerald in Ricll··
·
page 57 ~ mond ¥
A. Yes, sir.
Q. And he turned you over to ~Ir. Tierney¥
A. I don't know whether he personally did or his offic~
did; turned me over to Mr. Tierney as the proper one to
handle it.
Q. What was Mr. Freeman doing about the matter, so far
as you kno,vf You saw lVIr. Freeman during that time, ·
didn't you?
A. I can't recall anything he did during that time.
Q. Did you see 1\Ir. Wilson in Norfolk or did 1\fr. Freeman
see him?
A. No, sir, I never saw Mr. Wilson at all.
Q. You learned from 1\fr. Tierney in Richmond of the C. &
· 0. that he had had a communication from Mr. Wilson's
otHce in Norfolk upon the same subject t
A. Yes, sir.
Q. Did the Highway Commission accept your proposal for
Uw 13,600 tons of run of bank slag?
·
A. They were in the air tentatively, said they probably
could not handle it. In the meantime there came· up a complaint of the owners of the sand banks down there that the
dumping of that hank run slag in there would wash over their
sand banks and damage it and they had a very strenuous complaint with the High'lray Department. I went to see ~{r.
Shirley as soon as ~fr. Tierney notified me that the rate had
definitely been turned down and could not be gotten; and we
discussed the matter of the bank run. He said "Well, we
can't handle that. We don't want that in there.
page 58 ~ It win not he of large enough material". I said
""'\Veil, on this rate that is i.n here I cannot furnish you screened material at that price I bid on the bank
run material. I cannot furnish that at the prevailing rate".
He said ''Can't you get a lo\ver rate f'' I said no, we have
failed utterly. We have been ·trying for a long time to get
it and have just been notified by Mr. Tierney o·fficially that
it could not be gotten ". I said '' 1\:Iaybe you, with your posi-
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tion here with the State High,vay Department, can have some
influence around there to get them to put it in". He said
"Well, I will call.Mr. Gilbert 'vho is the head official around
at the C. & 0." He said "l\ir. Gilbert is the general freight
agent''. I think he said he knew him. He called him up
and had a talk with him and explained the situation to him.
I saw Mr. GilbertQ. (Interposing) He bought a different kind of slag. He
said he had to turn down your bid?
A. Yes, said he did not want it.
Q. He turned do~vn your bid, the one you were talking to
Mr. Freeman about'
A. Yes, sir, he did not want that.
Q. Now, the kind of material that he would be willing to
take, you say was what kindY
A. Large lumps, no fine material in it at all, no dust.
Q. Did you make a new contract with him for tl1e
page 59 ~ new material if he could get the rate?
A. I told 1\:fr. Shirley if he could get the rate
I could get a margin on that at $1.65 rate. vVhile the margin
was small, I would be ,vining to fill the order at that, but I
could not do it on that rate.
Q. On this 11ew order, what is the differenee between this
order and the order you were talking to 1\ir. Freeman about 1
A. What do you rri.ean by difference?
Q. I mean in cost. "\Vhat does it mean when you say yon
are going to screen the stuff?
A. Oh, the cost is certainly fifteen per cent more.
Q. In your handling of it, you mean¥
A. Yes.
Q. ·what percentage of it do you lose when you screen it,
by going to waste 1
A. That varies from ten to twenty per cent.
Q. Then the cost to handle. What does that add to it?
A. The increased cost to handle is not only a few cents a
f.on, not over five cents, if that much. The main loss is in
the waste material I was not allowed to include in it.
Q. The waste material and the a~lded cost of handling it,
did that take up the whole 16 cents in the rate he was going
to get you¥
.A. I didn't get that exactly.
.
Q. If l\{r. Shirley could get you the 16 cents reduction on·
the rate and you were to ship in under this new
page 60 ~ contract the big material, would it· be as good a
contract for you as if you had shipped the run
of bank without the reduction 7
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A. No, it would not.
Q. Explain that to the jury.
A. No, it would not. I figured I could produce that run of
. bank at a little over 55 cents; 55 to 58 cents a ton. The
screened material I could not produce for less than 75 cents a
ton.
Q. So then, you made a new contract. \Vhen did Mr. FreeInan :first make any claim to you for this?
A. I liaven't got the date in my head. I could not give you
that date. I think his letter there will show it.
Q. It was after the rate was put in, wasn't it?
A. After the rate 'vas put in, yes.
Q. Did Mr. Freeman get this rate for you or not?
A. He did not.
Q. Were yon able to get it yourself 7
A. I 'vas not.
Q. Was the contract or bid which you had put in ever carried out?
A.. It was not.
Q. 1Yfr. Freeman said that the whole idea of his conversation with you and your conversation with l1im was that
yon were going to sa~re some money on a 1Jid that you had
put in to the llighway Commission?
A. He said he could make them put in that rate,
page 61 ~ which if he did, you know, would give me a margin
of sixteen cents a ton more than the other rate.
wl1ich I told him I would divide with him if we filled tlH~
order that we bid on.
Q. But, by the Commission not accepting that bid, how did
that change your situation? Explain that to the jury.
·
A. Well, I had no orde1· for slag run at all after they said
they could not use it, I had no order. Then I took the matter
up with ~tfr. Shirley at his request as to furnishing this lump
rnaterial, what I could furnish that for.
Q. That is the same material you got .practically ninety
eents for down here, that ~ir. Freeman sold in the county?
A. I told him I did allow him name price of ninety cents
on some other. Our regular price is $1.05.
Q. The difference between 67 cents and 90 cents was the
difference in the rate in the two different kinds of materials?
A. Ordinarily, yes, sir.
Q. Did you ever appoint ~ir. Freeman exclusive agent,
give him any exclusive agency here?
A. I did not.
Q. Did he ever make any claim on account of any stuff
you sold the I-Iighway Commission?
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A. Not except on this, on account of this rate, not on any
sale at all because he had not seen the IIighway Commission
so far as I kno,v. About tho time we 'vere figuring on furnishing that Lynnhaven Inlet material, J\IIr. Freeman came
in the office. lvlr. Frank Galloway had already been
page 62 }- up there 'vith a vie'v to making this sale and I
made him a price on it, which if he sold it to the
contractor on the Princess Anne work would leave him a
margin. I made practically the same thing with Mr. Freeman. Then, when I was down here, J\IIr. Freeman volunteered,
you know, to keep in touch with that Lynnhaven Inlet work
and see how soon they· would need the material.
Q. There is a letter which he produced. here saying you
wrote to him asking him to go down there and see when they
would commence to ship?
A. He volunteered; he said he was here in town and he
would find out how soon they could use the material.
Q. Is there anything I have not asked you about this, Mr.
'Vight1
A. I don't know anything material about it. That is the
way I remember the case.
Q. If yon had gotten the contract and the rate had been
put in for this run of bank slag, instead of making a margin
of about ten cents a ton, you would have made a margin of
ten plus eight, wouldn't you 1
A. I would ha.ve made more than that.
Q. That would have given Mr. Freeman his eight cents

too1
A.
Q.
A..
Q.

I would have made 26 and I would have given him eight.
That you say never did go through?
No, it did not.
'''hen you made the new contract, the difference in price
of the stuff, more than absorbed the 16 cents 1
page 63 ~ A. Oh, yes.
6

1\:fr. Venable: All right, Mr. Martin, he is with you.

CROSS EXAMINATION.
B v lV[r. 1VIartin :
··Q. I believe you stated when the ma.tter was broached the
early part of August regarding this rate, Mr. Freeman said
to you that he could make them put in a rate of $1.65?
A. Yes, sir.
Q. And you told him there was no hope of that, you had
been trying to do that for a long, long time Y
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A. I did not say it was no hope. I said I had been trying
for a long time to get them to do it.
Q. You had been trying unsuccessfully for a long time?
J.l. Yes, sir.
,
Q. You knew ~Ir. Freeman was an expert in rates on heavy
.
stuff, stone and slag ai1d things of that sort t
A. I don't know 'vhat you think about that. 1\'Ir. Freeman
and myself had gone over to the C. & 0. together 'vhen we
were trying to get these rates down to Princess Anne County.
I didn't know how much knowledge he had about the rate
business.
Q. He had gone with you previously to the railroad in the
matter of other r~t~s, as you have just. stated Y
A. Yes, sir.
Q. Then he told you he would take it up right
page 64 ~ away to see what he could do?
A. I don't recall his saying that.
Q. When you went to the Richmond office of Mr. Fitzgeralcl,you did not see 1\fr. Fitzgerald, did you T
A. I did not. I may have seen Mr. Fitzgerald. I don't
know whether he referred me to Tierney or somebody in
his office referred me to him..
Q. However, you were referred to him and he told you
they already had the matter up from Mr. "\Vilson 's office in
Norfolkt
A.. No, not that day. It 'vas some days afterwards.
Q. When did you go to Mr. Fitzgerald's c;§ce?
A. Either the next day or very soon aftbl'Wards.
Q. You were trying to help yourself in getting the rate
reduced?
A. Yes, sir.
Q. The rate was finally reduced, and you got the whole
benefit of it, didn't you 7
J.l. No, sir.
Q. Did you pay more than $1.65 on any of the tonnage you
shipped to Inlet?
A. I did not, but the C. & 0. has a claim against me, claiming their agent billed it erroneously before the rate went
· into effect at $1.65. They have a $1,100 claim against me
now. The shipments were made previous to the time the rate
went into effect. I don't know whether they can enforce
their claim or not.
.
Q. It was prepaid shipments you made and they
page 65 ~·accepted $1.65 on that, didn't they¥
A. Yes, sir.
Q. Now, the C. & 0. has made a claim for eleven hundred
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and some dollars which they claim you owed them prior to
the time this rate went into effect 1
A. They said the correct rate was two dollars.
Q. You won't have to pay themt
A. I Cion 't know. The court will decide that.
Q. They have not brought any suit on· it?
A. No, sir. You understand if the rate clerk gives an
erroneous rate,.the railroad company is not responsible, but
the law forces them to adjust it.
Q. Isn't it a fact that ~ir. Freeman told you he knew he
could make them put in the $1.65 rate because it was no longer
mileage than some other places that already carried $1.65
and therefore the commission, corporation commission, would·.
make them put it in effect?
A. I don't know what he based his claim on.
Q. Didn't he tell you that f
A. You mean the distance?
Q. Didn't he tell you it was no longer haul than other places
that carried $1.65?
A. I don't recall his saying that.
Q. You discovered that in some way you knew that?
A. You mean the longer haul¥
page 66 ~ Q. Yes.
A. Yes, I knew it was no longer haul.
Q. Didn't he also tell you that even if you paid $1.81 that
you could file a reparation against the railroad to make them
return it and make it the same as the short haul~
A. I don't remember that.
Q. You did not talk to him about that at all?
A. We were just talking about the rate.
Q. But did not talk about the fact of it being the same
distance that did carry $1.65 and the la'v 'vould make them
reduce the Inlet rate to that amount too?
A. I don 't recall that.
Q.. You said something about changing the contract from an
inferior kind of slag to a superior kind of slag. Did yon
ever write l\ir. Freeman a word about that 1
A. Not that I know of.
_Q. You never told him that until this morning, did you 1
D1d he ever hear of that until :arr. Venable started speaking?
A. I don't know.
Q. You know you never told him, don't you?
A. I never told him about changing that. lie knew, you
la1ow, there was an objection to shipping the bank run material down there because 1Ir. Cobb, one of the owners of it,
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·had already stated that he did not want that slag down there
that would form a debris that would damage his sand bank.
Q. Was not your sole defense to ~Ir. Freeman's claim until
·
this morning or until this suit was broughtt that he
page 67 ~ had not showed the reduction of the rate, and didn't
you 'vrite him to that effect 1
A. Yes, I wrote him that he had not gotten the rate.
Q. Isn't that the only claim you made against him Y
A. I don't recall any other claim I have made against him.
Q. That is all.
RE-DIRECT EXAMINATION.
By l\fr. Venable :
Q. Mr. Wight, :!vir. l\fartin has asked you about being the
same haul and whether you talked that with J\!Ir. Freeman Y
A. I didn't get that. ·
Q. You didn't have to ask 1\fr. Freeman anything about it
being the same distance to Lynnhaven Inlet as it was to
Oceana?
A. No. I had already figured that out. I knew all the time
what the distance was.
Q. You kne'v about that and it 'vas no need for him to
tell you a1iything about that, was it?
A. No, sir.
Q. And Mr. 1\:Iartin has asked you about getting back money
when the clerk has made a mistake in billing you for the
stuff. They have still got a claim for about $1,100 .against
you on these shipments down there, haven't they?
A. Yes, sir.
Q. That has not been settled in any way, has it?
A. It has not. I knew all the time if the rate
page 68 ~ clerk gave you an erroneous rate, if they charged
you too little, they had a right to come back to
you for it, and if they charged you too much you had a claim
on them for it.
Q. You l1ave had experience, a good deal of it, in rates
y-ourself, haven't. you?
A. A great deal of it.
Q. You have been shipping slag for ho'v many years?
A. Ten years.
Q. There was not any information that !vir. Freeman could
give you about these rates down here, that you did not already
have, 'vas there, as to distances and places?
.A. I don't know a thing. I had always studied those rates
and distances and locations.
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Q: Then in the conversation you had with Mr. Freemau
when you told him about this proposed bid you had made
to the Highway Commission, when Mr. Freeman said he
could put it in, 'vhat was your reaction to t~atY
Mr. J\IIartin: I object to his reaction.

By Mr. Venable:
Q. What d~d you say to ~Ir. Freeman about that?
A. I really thought it was a joke and I laughingly said if
l1e got them put in I would divide with him.
Q. You did not have any thought he could make them
putitinT
A. I did not.
Q. Yon did not have any belief he could do it Y
page 69 ~ A. Not a very strong one. I never say a man
cannot do a thing, you know, if he claims he can
do a thing. Give him a chance.
Q. And you know he did not do it, did not make them put
it in?
A. I do.
Q. And you do kno,,r that he wrote a letter or went to see
the Norfolk agent. lie told you he did that, didn't he?
A. I don't recall 1\fr. Freeman claiming he ever did until
I saw the letters this morning. l\Ir. Tierney told me he had
already heard from ~fr. Wilson at Norfolk, that ~1:r. Freemnn had been to see him.
Q. And it turned out that the letter had come from one
of Mr. Wilson's clerks, who testified here today?
A. Yes.
Q. Now, 1fr. Freeman seems to take the position here before the jury that he had taken up something brand new with
you and was going to get ·you something that was brand
new and that you didn't know anything about. Is there any
correctness in that position?
A. I don't know what 1\fr. Freeman knows. I don't know
what he has in his head, you know. I could not say if he had
nny knowledge that I have not got._ I don't kno'v what he
knows.
Q. He could not tell you anything about an argument to
make a good freight rate down here, could he?
A. He did not.
page 70 } Q. Everything he said to you was what you had
been using a.nd arguing on ,before, about equal
distances and all that thing?
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A. He did not t~ll me how he could get it. He only said
he could make them put it in.
Q. But, since he has explained today what he meant, there
is nothing new i_n the argument about that f
A. No, sir.

A. P. GILBERT,
a witness on behalf of the defendant, being first duly sworn,
testified as follo,vs :
Examined by 1\fr. Venable:
Q. Please state your name, residence?
A. A. P. Gilbert; Richmond, Virgini~.
Q. Your official position with the Chesapeake & Ohio Railroad?
A. Freight traffic manager.
Q. We have heard several of your people mentioned this
morning; Mr. Tierney, 1\fr. Fitzgerald, 1\fr. "'Vilson. Do their
offices come under your office 1
.A. Yes, sir.
Q. Did you ever see 1\fr. Freeman in reference to a rate to
Lynnhaven Inlet f
A. I don't recall any conference with 1\fr. Freepage 71 ~ man.
Q. Tell the jury how this matter came to your
attention and what your record shows had been done before
and what you did about it, and· at whose instance?
A. I cannot recall definitely when 1\fr. Shirley, of the Highway Commission, came in to see me. ·
Q. What is Mr. Shirley's position with the Highw·ay Commission Y
A. He is the head of it.
Q. You mean the Virginia High"ray Commission?
.A. The Highway Commission of Virginia, yes, sir. lie
came in to see me and made certain repreE;entations about
the troubles he was having in getting his slag dow·n here to
the Inlet. I think it was Inlet, Virginia, on the Norfolk
Southern Railroad. He represented the situation as very
serious and I called for the papers, the matter being one
that had been handled in ordinary course by the men w·ho
are assigned to that particular work. I looked over the 1)apers
and concludedQ. (Interposing) What did you find had been done up to
that time? Had the application been acc~pted or rejected'
A. I found in the regular course a proposal had been sub-
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mitted to the Southern Freight Association, asking approval
of the adoption of a rate of $1.65.
Q. What had been their ruling?
A. There had been objection to that and it was not approved. The record, as I recall it, also showed
page 72 ~ that that proposition was subsequently amended to
$1.75 and that had likewise been refused. I went
carefully through the papers and probably conferred with
~{r. Tierney. I don't remember the details particularly.
After going over the matter I concluded that the proper rate
to be adopted in there was $1.65 and, in accordance with
the regular procedure, I prepared a letter and conferred with
our vice president, who is my superior, and c.oncluded to exercise the option which we always reserve of independent action,
and with the concurrence of the Norfolk Southern, I instructed the tariff be put in of $1.65.
Q. Did 1v[r. Wight, or Mr. Freeman, or any of these people
have anything to do with it at all1
A. As I recall they had no conference with me. I have
no recollection. What stands out in my mind is this conference with l\fr. Shirley which caused me for the first time
.
to go into the matter personally.
Q. You and your vice president had authority to over-rule
the Southern Tariff Association? .
A. I would not put it that way. vVe always reserve the
right of independent action.
Q. Then, this was an independent action on a special rate
brought about by the head of the Hig·hway Commission having
called it to your attention~
A. Called it to my personal attention and I went into the
matter personally for the first time then.
Q. Have you the letter by which you put this
page 74 ~ into effect f
A. I think my file has. Yes, sir, I have the letter before me.
Q. Will you please read that into the record?
A. (Reading) October 20, 1927. ~fr. Charles Barham,
Chairman of Southern Freight Association, .A.tlanta, Georgia.
Affective April 28, 1927, per supplement 24 to Chesapeake &
Ohio Railway's Virginia State Tariff No. 967-C, the Chesapeake & Ohio R.ailway Company established by independent
action, for reasons set forth in our telegram to you of Ju]y
16, 1927, repeated per your joint letter A-8558 of July 18th,
the rate of $1.65 per net ton on slag from Longdale, Virginia and on crushed stone from Rocky Point, Indian Rock,

54

Supt·emc Court of Appeals of Virginia.

and Eagle Mountain, to N. S. Ry. stations on their southern
route, to Virginia Beach group from Lynnhaven, ·virginia to
Pungo, Virginia. On .A.ugust 9th, 1927,_ the Chesapeake &
Ohio Railway filed its proposal 1110, your supplemental No.
38618 to establish the same rate, $1.65 per net ton to Inlet
and Ocean Park, Virginia, stations on the north bran~h of
the ~ orfolk Southern Railway, to Virginia Beach, this branch
paralleling the Southern Branch to the same point, upon
which Lynnhaven, etc., is located. Addresses have been offered to the proposal simply, I understand, because the $1.65
rate to the other stations had not committee authorization.
We cannot justify higher rates to points on the Norfolk
Southern North .Davision to Virginia Beach than effective
to similar stations on tlw south route and ~e are being pressed
by interested shippers to determine the matter
pag-e 74 ~ without further delay, with the alternative of complaint before the Virginia State Commission. We
do not believe in the circumstances recited above that we
could justify combination rates to Inlet and 0Gean Park, Virginia, while contemporaneously maintaining the rate of $1.65
to the other points mentioned. In conformity with Article 8
of the articles of association, please accept this as our notice
of our purpose to estal)lish the rates submitted in our proposal 1110, to ·which we have co11currence of the Norfolk
Southern Railroad, effective on satisfactory notice."
Q. Then, that rate was put in, as you say by you, in accordance with that letter on that date on tl1e request of the
head of the State Highway Commission, 1.fr. Shirley?
A. Yes, sir, it was made effective by supplement 28 to Virginia State Tariff 967-C effective October 26, 1927.
CROSS EXAMINATION.
Bv J\ir. 1\{artin:
"(~. J\tir. Gilbert, that correspondence you have just read
states that this was pursuant to an application of August 9,
1927, which I notice is the day following the letter of Aug·nst
8, 1927 written by your :Mr. William Fitzgerald to the Norfolk Southern. Is that application in your file, or a copy
thereof~

A. Yes, there was such an application filed on that day.
Tl1at is the one I referred to in mv letter.
page 75 ~ Q. And, pursuant to that application, you and
the Norfolk Southern, as you had the right to do,
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fixed the rate, no matter what ·the Southern Association
wanted to do¥
·
A. We ahvays reserve the right of independent action.
Q. And, if you had not done it, you would be threatened
with proceedings before the State Corporation Commission
to make you do it? ·
A. I would not say we 'vere threatened, but I thought
perhaps it would land up there and I did not want it to get
there.
Q. And you felt the justice of the request was such on
t.he mileage basis that the Corporation Commission would
make you do it if you did not do it'
A. I 'vould not admit so, manifestly.
Q. That is 90 per cent true?
· A. I found we had the rate on this opposite line of the
Norfolk-Southern and I felt we should put in the same rate
Hll the North route. That is what governed me.
Q. Didn't you also know tl1a.t if you collected a higher rate
to Inlet that the shipper could bring reparation proceedings
and make you return it because it was higher than similar
points on the same route?
A. Frankly, I did not go into that. I thought the rate
ought to be put in because it was what I thought was the
proper rate.
Q. Can you refer to that application of August 9th that
you referred to; and if you run across at the same
page 76 ~ time there may be some letter from ~ir. Fitzgerald
accompanying it~
A. I have got my papers here. I will see if. I can find it.
I do not see the original of our petition here, but I have uefore me a copy of that petition as it was promulgated by
the chairman of the Southern Freight Association.
Q. And that was the request that it be reduced to $1.65,
was it not?
A. Yes, sir.
Q. And that was :finally carried out?
A. Carried out by the independent action of the Chesapeake & Ohio and tl1e Norfolk-Southern RailwayP..
Q. Have you any correspondence about this before from
:Mr. Fitzgerald? Of course we have not l1ad a rhance to see
your files. Is there anything there 1
· A. Not to my knowledge, no. In the ordinary course,- the
petition, of which this is· a copy, was submitted to the Southern Freight Association and we received notice of rejeetion.
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Q. Mr. Fitzgerald's office is right up in the same building in
Richmond with yours, I presume~
A. Right on the same floor.
Q. And therefore it is not necessary to correspond so murh,
you can go. in or telephone or confer 1
A. Ye~, sir.
Q. May I look at this file?
A. There are some things in here I don't care to
1}age 77 ~ show.
Mr. Venable: 1\Ir. Fitzgerald did make the application to
the Southern Freight Association in ordinary course. That
is not Mr. Freeman.
1\fr. Martin: I would like to have anything from 1\rir. Fitzgerald.
·
By 1\'Ir. Venable:
Q. There is nothing in connection with this that you don't
want him to look at~
A. No, there is nothing in connection ·with this, but this
is a general file and there are some other matters in there
I don't care to show him. I will run over this. ·I want you
to have everything in here that refers to this subject. Here
·is a letter from Fitzgerald dated August lOth to Barham,
submitting the proposal, '' \V e are enclosing our proposallllO
and are sending the usual supply to you under another
cover''.

By Mr. Martin:
Q. And that is the proposal we are speaking off
A . .r:rhat is the proposal we are speaking of.
Q. Did you find there a letter, or a copy of a letter sent
to Mr. Dalton of the Norfolk-Southern, or giving the NorfolkSouthern concurrence¥
A. Here is a letter sent over the name of ~.fr. Fitzgerald,
but actually written by the man who has charge .of this
business, that is 1\Ir. Tierney, the Assistant General Freight
Agent.
Q. What is the date of that f
page 78 ~ A. This letter is dated A.ugust 8th.
Q. That is a carbon copy of the original letter
already in evidence. I-Iave you anything from Mr. Dalton 'Y
Didn't the Norfolk-Southern readily concur and say it was
perfectly just'
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J\tfr. Venable: What time are you talking about, Mr. ]\fartin?
~Ir. Martin: I should say the first half of August.
J\fr. Venable: It would not have been referred to the Association unless both roads concurred.
A. I have before me a letter from Mr. J. F. Dalton, General
Freight Agent of the Norfolk-Southern Railway, under date
of August 1.1, addressed to Mr. Fitzgerald, General l?reight
Agent, "We have no objection to the establishment of rates
on crushed stone from Rocky Point, Indian Rock and Eagle
1\tfountain, and on slag from Longdale, Va. to Inlet and Ocean
Park, Va., the s~me as at present in effect to Lynnhaven,
Va. And to accomplish tl1is publication, however, it is necessary that we handle in the usual manner through the Southern Freig·ht Association, and 've note in this connection, you
are preparing a proposal accordingly''.

By Nir. ~Iartin:
Q. So, you had the concurrence of your railroad and the
Norfolk-Southern both before you sent it down to Atlanta ·1
A. Oh, yes. The through route had decided this was a· fair
rate, but that did not conclude the matter under regular procedure, it had to go before the Southern Freight
page 79 ~ Association.
Q. The Southern Freight Association you speak
of has not a particle of real power, it is just the railroads
for their own convenience; it is no State or Federal commission~

A. No, it is an organization of the railroads with the
tacit approval of the Interstate Commerce Commission. Its
object is, very often a railroad will, in order to get business,
in advisedly suggest a cetam rate that might be very discriminative against the rate from some other point on an-·
other railroad. This is a sort of a pendulum, and, as a rule,
what is concluded there is final, but there are cases where
the railroad feels, and in this case I concluded when I went
over it, that this 'vas a case for the exercise of our always
reserved independent action.
Q. Could you detach and let us see the letter you .read of
August 11th 7
A. Yes, sir.
J\fr. J\:fartin: I introduce this letter of August 11th in
evidence as Exhibit 5.
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EXHIBIT 5.
"NORFOLIC SOUTHERN RAILROAD COJ\IPANY.
Norfolk, Va., August 11th, 1927.
IN REPLY, PLEASE QUOTE FILE NO. 10325-C.
RATE ADJUSTl\fmNT: Crushed Stone and Slag front
Longdale and Rocky Point, Va.,
to Norfolk Southern Railroad
Stations.
1\Ir: Wm; Fitzgerald, G. F. A.,
Chesapeake & .Ohio Railway,
Richmond, Va.
page 80

~

Dear Sir :

We have no object to the establishment of rates on crushed
ston-e from Rocky Point, Indian Rock and Eagle Mountain,
and on slag from Longdale, Va. to Inlet and Ocean Park,
Va., the sa1:9e as at present in effect to Lynnhaven, Va., and
to accomplish this publication, however, it is necessary that
w·e handle in the usual manner through the Southern Freight
Association, and we note, in this connection, you are preparing a proposal accordingly.
Yours truly,
J. F. DALTON,
General Freight Agent.
c.y: Mr .. 0. W. Cox, G. F. A., N. & W. Railway, Roanoke, Va.

lvir. W. S. Saunders, G. F. A., Virginian Railway, Norfolk, Va.''
(SrrAl\tiP)

''C. & 0. Ry. Co.
RECEIVED
AUG. 15, 1927
OFFICE OF
GENERAL FREIGHT
AGENT
RICHMOND, VA.''

ly.[r. Venable: That is our case.
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page 81 ~

H. B. DAVIES,
a witness on behalf of the plaintiff, being recalled,
further testified as follows:
Examined by Mr. Martin:
Q. I believe you stated that you had had long experience
in rate matters. You heard Mr. Wight.testify a moment ago
something about a claim of $1,100 for some shipments to these
same points that were made before this amended tariff went
act.ually into effect?
A. Yes, sir.
Q. Is it or is it not true that he could get reparation for
that~fr. Venable:
(Interposing) I don't know whether Mr.
'Vight is going to be able to get this reparation or not, but
certainly a clerk in a. railroad office cannot tell what the president or treasurer, or attorney of a railroad company is going
to insist 9r how far they are going to sue for the claim.
The Court: He says he knows the procedure.
Mr. ~fartin: I understand that is what he does kno,v.
The Court: He cannot tell what the policy of the road
is going to be.
}fr. 1\fartin: .I want to show by him as an expert that there
can be no recoverv on that kind of claim.
. ~fr. Venable: This man certainly could not know.
Mr. }'fartin: I want to sho·w that is a mere
page 82 ~ frivolous claim.
The Court: I don't think he can tell that.

A. It would be governed by the Interstate Commerce Commission.
The Court: I sustain the objection.
1\fr. Martin: I offer to prove by this witness that any
claim of the C. & 0. for eleven hundred and odd dollars
or any amount on shipments to these same points just before
this amended tariff went into effect, would be purely frivolous, tl1at the mileage being the same, the lower rate would
apply on reparation proceedings, and Wight. 'vould not be
bound in any way. And I offer to prove the same thing ·
by Mr. Gilbert.

W. H. FREEMAN,
a witness on behalf of the plaintiff, being recalled, further
testified as follows:
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By Mr. Martin: Q. Mr. Freeman, something was said by :1\:fr. Wight about
some change in the contract from inferior to superior slag.
Did you ever know anything about that at alU
A. I never heard of it.
Q. Did he ever make any such claim as that to you before 1
A. I never heard of it.
Q. He also said the C. & 0. had filed some kind of claim
against him for this shipment of eleven hundred and some
dollars. \Viii you please tell the jury from your
page 83 ~ book here or from the memorandum which you
have made up and put in, 'vhat total amount was
shipped before this amended supplement actually went into
effect, in tons and dollars and cents?
A. 6,800 tons.
Q. And figured at eight cents a tonMr. Venable: I don't understand what the object of this
testimony is.
1\fr. Martin: The object is they claim some kind of reparation claim for eleven hundred dollars that the C. & 0. is
making for under-charge and I want to show by this witness
that even if there were any claim it could not possibly be
more than $549 because there was not more than that shipped
until after the tariff 'vas put in effect.·
Mr. Venable: $549 instead of $1,100?
1\{r. Martin: That would be the total, if anything.
By Mr. Martin:
Q. Are you dividing that from the whole contract and
separating it up to a certain date?
A. $549, that is, my brokerage 'vould have been $549 up to
the time that the freight rate was effective.
Q. So, that is the only difference it could be even if the
railroad had some claim beforeBy

~Ir.

Venable:

Q. (Interposing) Did you multiply that by eight cents?
A. Yes, sir.
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Q. Multiply it by 16 it would be doublet
A. Yes, sir.

By Mr. Martin:
Q. It would be $1,100 it· you double it?
A. Ye~, sir.
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Q. And yours \vould be half of it?
A. Yes, sir.
1\fr. Martin: We rest.
·A. P. GILBERT,
a witness ·on behalf of the defendant, being recalled, further
testified as follows:

Examined by 1\fr. Venable:
Q. On the shipment of some of this slag which went down
there before the rate was legally put into effect by you at
the request of ~Ir. Shirley, lVIr. Wight said that he had had a
bill sent to him by the C. & 0. for about $1,100, he didn't
have the bill here. Mr. lVIartin attempted to prove by a wit··
ness from the C. & 0. that that is merely a frivolous matter.
Will you state to the jury whether it is or not?
A. I don't know much about the final amount of it, but I.
do understand there were quite a number of shipments billed
out by the agent at Longdale at the $1.65 rate before it became lawfully effective. If that be true, there il3
page 85 ~ nothing for the railroad to do but to collect the
published tariff rate in effect at the time the shipment moved.
Q. And the published tariff rate at that time was $2.00?
A. Yes, sir.
Q. Is that considered by the -railroad a frivolous matter
or a matter they have to insist upon~
·
A. No, sir, there is nothing frivolous about that from my
standpoint.

CROSS EXAMINATION.
By Mr. l\tfartin:
Q. Isn't it also a fact that you would have to pay the
money right back on a reparation?
A. That may be. That would not estop them from making
a claim of reparation.
Q. That is they pay it and get it back1
A. The reparation and effort to get it back would not be
up to tl1e railroad. That would be up to the commission.
q. l-Ias your railroad the faintest idea of pressing that
cla1m?
A. We have not collected it so far, but my office has told
'\Tight & Company it must be paid.
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Q. You told them it must be paid, so you could say you
told them that?
A. To-carry out the obligation.forced by law.
Q. You told them that, but you do not expect
·
page 86 ~ to press it?
A. ·I don.'t know. If it is ·not paid ~ will t'urn
it over to our legal department.
RE-DIRECT EXAl\IIINATION.
By Mr. Venable:
Q. Reparation is not within your power?
A. Absolutely not. It is up t<? the Commission.
Q. And if it 'vould be granted, you don't know f
A. Of course I cannot anticipate that.
W. H. FREEMAN,
u witness on behalf of the plaintiff, being recalled, further
testified as follo,vs:

-!

B y M. r. M arttn:
Q. I thought it was admitted, but there seems to be some
rloubt about it now as to what the published rate was before
this amendment. Was it $2 or $1.81?
.
A. The rate effective at that time was $1.81.

Mr. Venable: Mr. Gilbert has stated $2. If Mr. Freeman
knows something differentTne Court: I understand both of you gentlemen to adrnit that it was $1.81.
By :rvrr. Martin:
Q. What was it before it was reduced to $1.65?
A. $1.81.
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CROSS EXAl\IIINATION.

By :rvrr. Venable :
Q. When was the $1.81 put in?
A. That was in effect at that time, tl1e rate to Norfolk and
added to the rate in effect on the electric division which mad~
$1.81.
R.C.~GHT,
.
a witness on behalf of the defendant, being recalled, further
testified as follows :
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Examined by ~{r. Venable:
Q. Mr. Wight, ~ir. Gilbert testified a while ago that before this change was made at the request of the Highway
Commission, that the rate was $2. What did you :find out
about that?
A. At the time I put in the bid I was under the ·impression that it was $1.81. I don't ln1o'v where I got the information. I don't remember seeing the tariff, but that was my
impression at the time. But, we were notified by the C~ & '0.
that the correct p1iblished rate was $2. Therefore, they filed
a claim for 35 cents, their local agent at Longdale having
billed it out at $1.65 which they said 'vas an error.
Q. Have you ever been able to get any settlement on that?
A. No, sir.
Q. Have they ever sued you?
A. They. have not sued; they have demanded it.
Q. Demanded it, but have not sued 1
1mge 88 r A. Yes, sir.

..

CROSS EXAMINATION.
By Mr. Martin:
Q. ·So that the rate was really $2, and instead of its being
reduced only sixteen cents, it :was reduced thirty-five cents,
wasn't it, more than twice as big a reduction as you thought
you would get¥
·
A. No. I bid on it on the impression it was $1.81.
Q. You bid on that impression and you actually paid $1.65?
A. Yes, sir.
Q. And if the true rate was· $2 you save 35 cents by what
you paid?
A. Oh, if they had not come back with this claim on me ~
don't kno'v what would have been the development then.

page 89
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The following are the only instructions which
were granted, the first thereof being granted on
the motion of the plaintiff, and the second on the motion of
1.he defendant, to-wit:
·

1.
The Court instructs the jury that if they believe from the evidence that the plaintiff was the procuring cause of fixing
the rate at $1.65 per ton, it is the duty of the jury to find
for the plaintiff, even if they further believe from the evi-:dence that other persons aided in having the rate so fixed.
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2.
The Court instructs the jury that the plaintiff has state(1
in his declaration that he procured the lo,vering of the freigl1t
rates through his own efforts. It is necessary, in order for
the plaintiff to recover in this case, that he prove by the
preponderance of the evidence that he did procure the lowering of the freight rate; and if you believe it is just as probable that he did not procure the lowering as that he did procure the lowering of the freight rate, then ·you must find for
the defendant.
page 90 ~ And the -jury havhig heard the foregoing evi.
dence and instructions and the argument of coun~
sel returned a verdict in favor of the plaintiff and assessed
the damages at $1,479.96, which the defendant moved to set
aside and moved the court to enter judgment for the defendant on the ground that the verdict was contrary to the
ia'v and the evidence and without evidence to support it,
and the. court thereafter sustained this motion and set aside
the verdict and entered judgment for the defendant, to which
action of the court in setting aside the v~rdict and in entering judgment f.or the defendant, the plaintiff duly excepted on
the ground tl1at there was ample evidence to support the
verdict and that it 'vas not coi1trary to the law nor the evidence, and prays that this its bill of exceptions No. 1 may
be signed and made part of the record in this case, which is
accordingly done in due time this 9th day of ~larch, 1929,
after it duly appeared in writing that defendant had had
proper notice of the time and place of presenting this bill
of exceptions.

ALLAN R. I-IANCKEL,
Judge of said Court.
A Copy-Teste:
l.·

ALLAN R. HANCKEL,
Judge of said Court.
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Virginia :

In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 20th day of 1\Iarch, 1929.
I, Cecil M. Robertson, Clerk of the aforesaid do hereby
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Examined by Mr. Venable:
Q. }tfr. Wight, Mr. Gilbert testified a while ago that before this change \vas made at the request of the Highway
Commission, that the rate was $2. \\That did you find out"
about that?
A. At the time I put in the bid I was under the ·impression that it was $1.81. I don't know where I got the information. I don't remember seeing the tariff, but that was my
impression at the time. But, we were notified by the C. & 0.
that the correct published rate was $2. Therefore, they filed
a claim for 35 cents, their local agent at Longdale having
billed it out at $1.65 which they said was an error.
Q. Have you ever been able to get any settlement on that t
A. N'o, sir.
Q. Have they ever sued you?
A. They. have not sued; they have demanded it.
Q. Demanded it, but have not sued 7
page 88 } A. Yes, sir.

..

CROSS EXAMINATION.
By Mr. Martin:
Q. So tl1at the rate was really $2, and instead of its being
reduced only sixteen cents, it was reduced thirty-five cents,
\Vasn 't it, more than twice as big a reduction as you thought
you would get?
·
A. No. I bid on it on the impression it was $1.81.
Q. Yon bid on that impression and you actually paid $1.65 1
A. Yes, sir.
Q. And if the true rate was· $2 yon save 35 cents by what
you paid?
A. Oh, if they had not come back with this claim on me T
don't kno\v what "rould have been the development then. ·
page 89
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The following are the only instructions which
were granted, the first thereof being granted on
1.he motion of the plaintiff, and the second on the motion of
the defendant, to-wit:
·.

1.
The Court instructs the jury that if they believe from the ·
evidence that the plaintiff was the procuring cause of' fixing
the rate at $1.65 per ton, it is the duty of the jury to find
for the pla~ntiff, even if they further believe from the evi._..
dence that other persons aided in having the rate so fixed.
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2.
The Court instructs the jury that the plaintiff has state<.l
in his declaration that he procured the lo,vering of the freight
rates through his own efforts. It is necessary, in order for
the plaintiff to recover in this case, that he prove by the
preponderance of the evidence that he did procure the lowering of the freight rate; and if you believe it is just as probable that he did not procure the lowering as that he did procure the lowering of the freight rate, then ·you ~ust find for
the defendant.
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And the jury havi1ig heard the foregoing· evidence and instructions and the argument of counsel returned a verdict in favor of the plaintiff and assessed
the damages at $1,479.96, which the defendant moved to set
aside and moved the court to enter judgment for the defendant on the ground that tl1e verdict was contrary to t11~
iaw and the evidence and without evidence to support it,
and the.court thereafter sustained this motion and set aside
the verdict and entered judgment for the defendant, to which
action of the court in setting aside the v~rdict and in enteringjudgment for the defendant, the plaintiff duly excepted on
the ground that there was ample evidence to support the
verdict and that it 'vas not contrary to the law nor the evidence, and prays that this its bill of exceptions No. 1 may
be signed and made part of the record in this case, 'vhich is
accordingly done in due time this 9th day of ~larch, 1929,
after it duly appeared in writing· that defendant had had
proper notice of the time and place of presenting this bill
of exceptions.

ALLAN R. IIANCKEL,
Judge of said Court.
A Copy-Teste:
L·

ALLAN R. HANCIUJL,
Judge of said Court.
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Virginia :

In the Clerk's Office of the Circuit Court of the Citv of
Norfolk, on the 20th day of ~!arch, 1929.
·
~
I, Cecil M. Robertson, Clerk of the aforesaid do hereby
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certify that the foregoing transcript, includes the papers filed,
and the proceedings bad thereon, and attached hereto is a
typewirtten copy .of the Bill of Exceptions certified by the
,Jndge of this Court and presented to the Clerk as a part
of the transcript of the record, in the snit of Freeman Stone
& Gravel Company, Incorporated, vs. Wight & Company, Incorporated, lately pending in said Court.
I further certify that the same was not made up and completed and delivered, until the defendant had received due
notice thereof, and of the intention of the plaintiff to apply
to the Supreme Court of Appeals· of Virginia for a writ of
error and supersedeas to the judgment therein.
Teste:
CECIL M.· ROBERTSON, Clerk.
By EDW. L. BREEDEN, Jn., D. C.
Fee for transcript, $14.50.
A Copy-Teste:
H. STEWART JONES, C.
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