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\

Supreme Court of Appeals of Virginia
AT RICHJ\!I.OND.

A. S. J. WHEELER AND AETNA CASUALTY & SURETY
COMPANY OF HARTFORD, CONN., Plaintiffs
in Error,

v.
CITY SAVINGS & LOAN CORPORATION, Defendant in
Error.

PETITION FOR 'VRIT OF ER.ROR AND SUPERSEDEAS.
To the Honorable Judge of Supreme CO'llrt of Appeals of
Virginia:
·

Your petitioners A. S. J. Wheeler, Sergeant of the City
of Hopewell, 'Tirginia, and Aetna Casualty & Surety Company of I-Iartford, Conn., surety on Sergeant Wheeler's official bond, respectfully represent that they are aggrieved by a
judgment for $306.00, plus 10% attorney's fee, together with .
interest thereon 'from the 11th day of July, 1928, until paid,
rendered against them in the Corporation Court of the City
of Hopewell, on the 17th day of December 1928, in an action
brought by the City Savings & Loan Corporation against
your petitioners to recover damages for an alleged breach
of Sergeant Wheeler's official bond and consequent alleged
injuries to said City ~avings & Loan Corporation.
A transcript of the record in this case is· herewith presented.
The parties will be referred to as plaintiff and defendants
in accordance with their respective positions in the Lower
Court.
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On the 30th day of September, 1927, W. A. Pendleton, a
resident of Hopewell, Virginia, came to the City Savings &
Loan Corporation of Petersburg, Virginia, and requested
them to take over the lien of the Credit Small Loan Service,
Inc., of Richmond, Virginia, in the amount of $300.00, secured by a lien on a Chrysler Coupe.
At that time J.\lfr. Pendleton signed a note evidencing the
loan and contract for repurchase of the car from 1\L P.
Peebles, Jr., local auto·mobile dealer, and the check was drawn
to the order of M. P. Peebles, Jr., or W. A. Pendleton. This
note was for $306.00 plus 10% attorney's fee. On the 8th
day of October, 1927, this vendor's lien contract on said
Chrysler car was duly docketed in the Corporation Court of
the City of :Hopewell, Virginia, where said Pendleton resided
and said car was kept.
On the 30th day of September, 1927, Mr. Gray. M. Smith,
Assistm1t Cashier of the City Saving's & Loan Corporation,
went ,.,tith Mr. Pendleton to Richmond and gave to the Credit
Small Loan Service, Inc., the check above referred to, and
tlw same was deposited to the credit of the Credit Small
Loan Service, Inc., as shown by the endorsement on said
check, which said check and endorsement are one of the exhibits introcluced at the trial of this case. "tvfr. Gray M.
Smitl1 took from the Credit Small I.Joan Service, Inc .• a· Certificate of Title to tl1e Chrvsler Coune, said Certificate of,
Title sl1owing the $300.00 Hen on said automobile in favor
of tJ1e said Credit Small Loan Service, Inc .. 1\fr. Smith SlHtp:ested to the Credit Small Loan Service. Inc., tl1at he did
not desire tlw lien to be marked "PAID", bi1t, nevertheless,
the snid Credit Small Loan Service, Inc., stamped the word
"PAID" across the face of the lien as sho'''ln by said Cer..
tificate of Title.
1\fr. Smith luld ~fr. Pendleton then and thQre si~·n tl1e Certificaa.te of Tit.le, and then they both returned to Petersburg,
wl1ere said CerHfieate of Title was acknowledg-ed in blank
before 1\fary Gresham, a Notary wl1o was emnloyed by the
hank. Tl1en There 'vas an assignment of the said automobile
to the City Savings & Loan Corporation by mistake, as shown
hy the Certificate of Title itself (w·hich Certificate of Title is
one of tl1e exhibits introduced at the trial of this case). but
ink eradicator was used to delete said assignment and ·then
the name of M. P. Peebles, Jr., ·was inserted in lieu of the
name of tl1e former assignee, "rhich name, as has been stated,
had been deleted. ·
On October 12th, 1927, the late Emmett Farmer, 'vho was
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then Deputy Constable of the City of Richmond, Virginj.a, delivered unto A. S. J. Wheeler, Sergeant of the City of Hopewell, Virginia, an execution issued out of the Civil Justice
Court of tl1e City of Richmond, Virginia, in favor of W. B.
Nelson against W. A. Pendleton for the sum of $903.29, with
interest thereon from June 22nd, 1925, until paid, which said
judgment was given on account of the deficiency in the notes
secured by a deed of trust held by said W. B. Nelson.
A. S. J. Wheeler, hereafter referred to as Sergeant
Wheeler, accompanied by the late Emmett Farmer and Nathaniel Stuart N~lson, attorney-at-law for W. B. Nelso:Q.,
judgment creditor, proceeded to the Grand Central Hotel,
and 'vent upstairs, where they found W. A. Pendleton sick.
He, W. A. Pendleton, informed Sergeant Wheeler that the
City Savings & Loan Corporation held a lien on the automobile in question to the extent of $306.00. Then Sergeant
Wheeler came out of the hotel and proceded to levy on and
take possession of the Chrysler Coupe bearing the 1927
I.Jicense No. 18747, and having the engine No. 37448-A, said
nutomobile being the same automobile previously referred to
herein, and which automobile was standing in front of the
Grnnd Central Hotel in Hope,vell, Virginia.
On the same clay, the late Emmett Fa.rmor and Nathaniel
Stuart Nelson, both hereinbefore referred to, came by the City
Ravings & Loan Corporation, in the City of Petersburg, and
Nathaniel Stuart Nelson advised the City Savings & Loan
Corporation that he had had execution levied on the Pendleton Chrysler Coupe, and tha.t he would have his client put
np an indemnifying bond to protect the City Savings & Loan
Corporation.
•
On October 12th, 1927, the records in the office of the Motor
Vehicle Commissioner disclosed the following- state of f&cts
in reference to the abo·ve mentioned automobile: That said
nuto was at that time titled in the riamc of Vv. A. Pendleton
nnd that. the Credit Small Loan Service, Inc., of Richmond,
Virginia, had a lien on said automobile for $300.00.
On or before October 15th, 1927, Serg·eant Wheeler investigated the records in I-Iopewell and found the lien in the
name of M. P. Peebles, Jr., and sent notice to the City Savings & Loan Corporation of the impending ·sale of said automobile, stating that said sale was to be held on the 27th day
of October, 1927.
On Octoher 19th, 1927, the President of the City Savings
& Loan Corporation wrote the following letter to A. S. J.
Wheeler, City Sergeant of Hopewell, Virginia:
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''Dear Sir:
Your notice of the sale of the Chrysler Sedan (should
be Coupe) Motor No. 37 448-A, on account of execution from
the Civil Justice Court of the City of Richmond, has been
• handed to me by the City Savings & Loan Corporation. We
have a lien on the car, duly docketed in the City of Hopewell
in Memorandum Docket Book 12, at Page 116, showing a
lien of ·$306.00. We also have in our possession the assigned
title to this automobile. \Vhile I presume the car will bring
more than the amount of our loan, we are unwilling for it
to be sold unless there is paid to us the full amount of our
lien. We will not be responsible for any cost of the sale.
If there is any difficulty about the position we take in the
matter, I will be glad if you 'vill advise me in the selfaddressed stamped envelope so that we can have our representative present at the sale. I understand that' the plaintiff in this case has given bond for our protection.
With kindest regards, I am,
Very truly yours,''
On October 14th, 1927, a lawful and properly executed indemnifying bond was mailed to Sergeant Wheeler by the
attorney-at-law for the judgment creditor, and said indemnifying bond was received by Sergeant Wheeler and the
proper return thereon made by him. (Said indemnifying bond
is one of the exhibits introduced at the trial of this case.)
On October 27th, 1927, the said automobile was .sold at
public auction by Sergeant Wheeler, or by his deputy, in front
of the Municipal Building, in Hopewell, Virginia, and at
that sale said automobile was knocked ont to W. B. Nelson •
at the price of $375.00, that being the highest bid offered at
said sale. A representative of the City Savings & Loan Corporation was present at the sale and notified Sergeant
Wheeler of the lien of the City Savings & Loan Corporation,
and insisted upon Sergeant Wheeler collecting the purchase
price of $375.00 before turning over said automobile to the
purchaser. This Sergeant Wheele·r refused to do, and pro~
ceeded, upon payment of costs and his commissions, to turn
said automobile· over to the purchaser.
On October 28th, 1927, Harry L. Snead, attorney-at-la'v
for, and President of the City Savings & Loan Corporation,
and Nathaniel Stuart Nelson, heretofore m~ntioned, met with
James 1\f. Hayes, Jr., Motor Vehicle Commissioner of the
Commonwealth of Virginia, in the latter's office. Mr. Snead
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exhibited to the Motor Vehicle Commissioner a title certificate to said automobile, which certificate showed the assignment from W. A. Pendleto~ to M. P. Peebles, Jr., and Mr.
Snead requested the Commissioner to issue title to said automobile in the name of the said M.P. Peebles, Jr. However,
as was remarked by the. Motor Vehicle Commissioner, ink
eradicator had been used on the place· where the assignment
was written, and the Motor Vehicle Commissioner refused
to issue title in the name of 1\L P. Peebles, Jr. Nathaniel
Stuart Nelson tried to obtain title to said automobile in the
name of W. B. Nelson, purchaser at the Sergeant's sale,
but the Motor Vehicle Commissioner stated that $375.00, the
purchase price of said automobile, should have been paid
to the Sergeant at the sale, and that he, the ~Iotor Vehicle
Commissioner, would not issue title to said automobile in
the name of W. B. Nelson until the said $375.00 had been so
paid to Sergeant Wheeler. Mr. Snead agreed to this provided the money was paid to Sergeant Wheeler, so that the
fight could ·be for the money instead of the car.
Therefore, on that very day, October 28th, 1927, the check
of W. B. Nelson, payable to Sergeant Wheeler, in the sum
of $375.00 was sent to Sergeant Wheeler. This check was
cashed by Sergeant '¥heeler, who then returned to W. B.
Nelson, the execution creditor, his, Sergeant Wheeler's, check
for $375.00; and Sergeant Wheeler also sent toW. B. Nelson,
as purchaser a.t the Sergeant's sale, a receipt showing the
payment of $375.00 purchase money, thereby permitting the
car to be ti tied.
·
The City Savings & Loan Corporation, through its attorney, .wrote several letters to Sergeant Wheeler requesting
him to hold the money so that interpleader proceedings could
be filed, but this he refused to do.
Sergeant Wheeler, when questioned on the stand, stated
that he did not lrno'v anything about the priorities of the
liens and that by paying the money to Vv. B. Nelson he did
not intend to give him a priority over the City Savings &
Loan Corporation, but he considered that he, Sergeant
Wheeler, was being protected by the indemnifying bond hereinbefore mentioned.
·
The case was presented to the jury under four instructions,
Nos. I to IV, inclusive (which appear in the record, pages
20 and 21), ·subject to the Court's ruling on the defendant's
demurrer (Record, pages 7 to 10, inclusive). These instructions presented to the jury two grounds upon either ofwhich
they should find for the plaintiff:

6

Supreme Court of Appeals of .Virgiuiu

First, that if the lien of the plaintiff against the Chrysler
car of Pendleton was docketed in the City of Hopewell, where
Pendleton lived, prior to the levy under judgment of Nelson, then the jury should find for the plaintiff subject to
the demurrer to the declaration; and ·
Second, that if the City Savings & Loan Corporation paid
the lien of the Small Loan Company of Richmond, for $300.00,
then they were subrogated to the rig·hts of the said Loan
Company for $300.00 and should recover that amount.
To the action of the court in giving instructions Nos. III
and IV, asked for by the plaintiff, over the objection of the
defendants, the defendants excepted and stated their grounds
of objection as set forth in the Record, page 22. The defend. ants offered instructions, identified as A, B, C, D and E, which
appear in tl1e Record, pages 24 to 26, inclusive. To the action
of the Court in refusing to give instructions identified as A,
B, C, D and E, the defendants excepted and stated their
g-rounds of objection a·s set forth in the Record, pages 26 and
27.
On the evidence and instructions as given the jury found
n verdict for $306.00 plus 10% attorney's fee, subject to the
Court's ruling on the demurrer to the notice of motion for
judgment. Whereupon, the defendants moved the Court to
set aside the verdict and to grant a ne'\V trial on the ground
that the verdict was contrary to the law and evidence, and
because of misdirection of the jury by the Court in giving
said instructions. Nos. Ill and IV, and because of the Court's
refusal to grant the instructions asked for by the defendants,
snid instructions bein2' identified as A, B, C, D and E. The
Court l1o,vever, as will appear from order entered on the
17th da.v of December, 1928 (Record, pages 10 and 11) overruled tl1e demurrer of t.lw defendants (Record, page 7g-rounds of demurrer, page 9), refused to set aside the verdict, and entered judgment on the verdict for $306.00 plus
10% attorney's fee. together with interest thereon from the
11th day of July, 1928, to whic.h action of the Court the defendants excepted.
ASSIGN~'IENT!S

OF ERROR.

Your petitioners assign as error:
First: The action of the Court in oYerruling the defendants' demurrer to the notice of motion for judgment.
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Second: The action of the Court in refusing to set aside
the verdict and grant a new trial.
Third: The action of the Court in giving instructions III
and IV, asked for by the plaintiff, over the objection of the
defendants, and refusing to give instructions A, B, C, D and
E, asked for by the defendants.
ARGUMENT.
In presenting this petition we will consider all three as-.
signments of error together, inasmuch as the arguments in
support of the first assignment of error will also have to be
presented in support of the second and third assignments
of error; and, furthermore, inasmuch as the second assignment of error is predicated upon the action of the Court in
granting certain instructions, asked for by the plaintiff, over
the objection of the defendants, and in refusing to grant
certain instn1etions asked for by the defendants. This forms
tl1e third assignment of error.

1.
We will first consider the action of the Court in granting,
nt the request of the plaintiff, instruction No. IIT (see Record,
page 21).
The ground on which the defendants objected to the giving
of instruction No. Til are two in number (Record, page 22),
~nd we will take them up under sub-heads (a) and (b) as set
forth in the record. These grounds are:
(a) That the Court submitted to the jury questions the answers to which were apparent on the face of the record and
wl1ic11, therefore, should l1ave been passed on by the court
m1Cl sl1ould not. have been submitted to the jury at all, and
(b) That the Court directed the jury to find for the plain~
tiff. in short, that the instruction is a direction to the jury
to bring in a verdict for the plaintiff.
(a) The insh·uc~ions as given by the Court left to the jury
tl10 determination of the questions of when the lien of the
plaintiff was docketed in IIopewell, and of ·when the levy
llnder the judgment of Nelson 'vas made, and of which of these
nets occurred first.

8

Supreme Court of Appeals of iVirginia

The pleadings and the lien book in tbe Clerk's Office both
show when the lien claimed by the plaintiff was docketed in
the City of Hopewell, and the pleadings and Sergeant
Wheeler's return on the execution show when the levy on the
auto was made by him. Therefore, the determination of the
questions as to when the lien of the City -Savings & Loan
Corporation was docketed in the Clerk's Office of the Corporation Court of H~pewell, and of when the levy under the
judgment of Nelson was made on the auto, and of whether
the docketing of the lien preceded the levy under the judgment of Nelson, was a matter for the Court itself and such
determination was not a matter which came 'vithin the
province of the jury at all, and therefore the determination of
these questions sho~ld not have been submitted 'to the jury,
but should have been passed on b;Y the Court.
·

Fields-Watkins Co., et al. v. Hensley, et al., 117 Va. 661,
86 S. E. 113 ~
Syllabus: ''Where, in proceedings by a claimant to settle title to property taken under execution against another,
the time of giving the suspending bond was shown by the
bond, and the date of the beginning of the proceedings to
settle title appeared on the face of the record, it was error
to submit to the jury the question as to when the suspending bond was given and when the proceeding was instituted,
but the court itself must determine the questions.''
(b) Inasmuch as the questions submitted to the jury by
this instruction should not have been submitted to them, the
only part of the instruction· which is left is: ''then they
must find for the plaintiff subject to the demurrer to the
declaration. ''
This is clearly a direction by the Court to the jury that the
latter find for the plaintiff. It is a direction to the jury to
bring in a verdict for the plaintiff.
Code of Virginia 1919 (~Iichie 's 1924 Ed.) :
Section 6003. Trial Judge not to direct verdicts.-In no

~ction tried before a jury shall the Trial Judge give. to the

JUry a peremptory instruction directing w·hat verdict the jury
shall render. (1912, p. 52.)
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Sm. all v. Virginia R., etc., Co., 125 Va. 416, 99 S. E. 525 :
"Under this section even in a case where no other verdict could have been properly rendered, and the error might
therefore have been regarded as harmless, yet a peremptory
instruction directing the verdict must be regarded as prejudicial and reversible error, notwithstanding Section 6104, requiring the Court at every stage. of the proceedings to disregard any error or defect in the proceedings which does
not affect the substantial rights of the parties.''
Hence, because the Court submitted to the determination
of the jury questions which were not within the latter's
province, and because the Court directed the jury to find a
verdict for the plaintiff, it is submitted that the Court erred
in grantjng, over the objection of the defendants, instruction No. III asked for by the plaintiff.

2.
We shall next consider the action of the Court in granting,
at the request of the plaintiff, instruction No. IV (Record,
page 21), and discussion of the Court's action in this regard
will be grouped under sub-heads (a), (b) and (c), they being
the heads under 'vhich the groups of the defendants' objection to the giving of this instruction are grouped (Record,
page 22}.
In this connection we sl1all also consider the action of the
Court in overruling the defendants' demurrer to the notice
of motion for judgment as set forth under grounds of demurrer Nos. 3 and 4 (Record, page 10). We shall also consider the action of the Court in refusing to grant instructions B, D and E (Record, pages 24, 25 and 26), asked for
by the defendants.
.
,I

INSTRUCTION IV. .
. The Court further instructs the jury that if the City SavIngs & Loan Corporation ·paid the lien of the Small Loan
Company of Richmond for $300.00, then they are subrogated
to the rights of said Loan Company for $300.00 and are
entitled to recover that amount.
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The grounds on which the defendants objected to·the giving
of this instruction are:
(a) That the instruction overlooks completely the law requiring assignments of title of automobiles to be registered
at the office of the Motor Vehicle Commissioner, and requiring a new Certificate of Title to be issued from that office.
(b) That the instruction overlooks completely the law requiring liens on automobiles to be shown on the face of the
Certificate of Title to said automobile.
(c) That the instruction does not state that the City Savings & Loan Corporation is entitled to recover from the defendants in this case, and if such intention and purport can be
inferred from said instruction, then, the instruction overlooks completely the giving of the indemnifying bond to
Sergeant Wheeler.
Grounds of demurrer 3 and 4 are:
3. The notice of motion for judgment does not allege that
the lien claimed by the plaintiff was ever filed with the office
of the Motor Vehicle Commissioner, as is required by law.
4. That the plaintiff's notice of motion for judgment does
not allege that the lien claimed by the plaintiff is or was ever
shown on said Certificate of Title, as is required by law.
Instructi.ons B, D and E, asked for by the defendants, and
1·cfused by the Court, are:
B. The Court instructs the jury, that if Sergeant Wheeler
was required to levy a jie1·i facias or execution on the Chrysler C,oupe, Engine No. 37448-A, and that Sergeant Wheeler
took an indemnifying bond, with good security, payable to
himself in a penalty equal to double the value of the property, with condition to indemnify him against all damage
which he may sustain in consequence of the seizure or sale
of said property and to pay any claimant of said property
all damage which he may sustain in consequence of such
seizure or sale, and also to warrant and defend to any purc.haser of the property such estate or interest therein as
should be sold, then Sergeant Wheeler acted within the scope
of his authority, and the jury must find for the defendants,
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regardless of who was the owner of the car at the time of
levy or sale.-Section 6154, Code of Va., 1919.
D. The Court instructs the jury, that if they believe from
the evidence that the lien claimed by the plaintiff was never
filed with the office of the Motor Vehicle Commissioner, they
must find for the defendants.
E. The Court instructs the jury, that if they believe from
the evidence that the lien claimed by the plaintiff was never
shown on the Certificate of Title to said automobile, they
must find for the defendants.
As to objections (a) and (b) to the giving of instruction
No. IV, as to grounds of demurrer 3 and 4, and as to the refusal of the Court to give instructions D and E, we have
the following to present:
The Code of Virginia, Section 2154 (39) L. Sub-section (b),
which section and sub-section were enacted in 1926, reads
in part as follows:
''(b) Liens or encumbrances placed on motor vehicles after
the original issue of title to the owner }..fUST be shown on
such certificates of title. In such cases, the owner shall file
application with the motor vehicle commissioner, on a blank
furnished for that purpose, setting forth the said lien or
liens and such information in connection therewith as the
said commissioner may deem necessary, and the commissioner,
if satisfied that it is proper that the same be recorded, and
upon surrender of title covering said motor vehicle, shall
thereupon issue a new certificate of title showing said liens
or encumbrances IN THE ORDER OF THEIR PRIORITY,
SAID PRIORITY BEING ACCOR.DING TO THE DATE
OF FILING OF SAID APPLICATION FOR SAME."
(N. B. The capitals are ours, being used for emphasis,
said phrases being in small letters in the Code, just as is
the rest of the act.)
Attention of the Court is called to the fact that the Act in
reference to the registration of motor vehicles and the
issuance of Certificates of Title thereto is an entirely new
departure in the la,v, and that the intention of the Legislature in regard thereto was to place motor vehicles in a
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class by themselves, and that registration of title to and liens
on motor vehicles were to be governed solely by the provisions of this Act. The Legislature created a new department, a new administrative officer to take charge of that
department, which officer has the title of Motor Vehicle Commissioner, and the Legislature placed practically everything
having to do with. motor ve4icles under th~ control of that
department. It was evidently the intention of the Legislature
to· place motor vehicles "s·ui generis ", anq they enacted the
present motor vehicle registration act to govern the registration of motor vehicles and of liens on said motor vehicles,
with the intention that this act should supersede all previous
enactments in regard to these questions.
This Act says that "liens or encumbrances placed on·motor
. vehicles after the original issue of title to the owner MUST
be shown on said certificate of title". The Legislature could
not possibly have used language more strong, more compelling, nor more mandatory than they did. The word
''must'' is capable of but one construction, and that con-.
struction is certainly mandatory in its nature.
.There is no allegation in the plaintiff's notice- of motion
for judgment that the lien claimed by the plaintiff in this
action was ever shown on the Certillcate of Title to said automobile. As a matter of fact said alleged lien was never shown
on said Certificate of Title.
For this reason the lien claimed by the plaintiff was not
evidenced as required by law, and, therefore, the plaintiff
cannot sustain his contention that said alleged lien is prior
to and of superior dignity to the lien created by the levy
at the instance of the judgment creditor of W. A. Pendleton.
The same section of the Code provides as follo,vs:
"The charge for each .original certifiea.te of title so issued
and registration of such motor vehicle shall be One Dollar
and the liens shown u.pon such certificate shall have priority
over any other liens agatinst such vehicles, however created
and recorded.''

!.

· The Legislature evidently intended that in order to obtain
priority and be valid as to third persons such liens MUST
be shown upon such Certificate of Title.
T~ere is no allegation in the plaintiff's notice of motion
for JU~gment that the lien claimed by the plaintiff 'vas ever ·
filed With the office of the :M:otor Vehicle Commissioner. As
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already shown, the terms used by the Legislature say that the
owner ''shall file application with the Motor Vehicle Commissioner, etc.'' The Legislature did not say that the owner may
file application, but the Legislature said the owner "shall
file". Again the Legislature used mandatory language to
show their intention.
Thesame section of the Code, but in sub-section (f) thereof, says:
"Every certificate of title issued hereunder shall be valid
for the life of the vehicle so,Iong as the pwner to whom same
is issued shall retain legal title or right of possession of or
to such vehicle, and such certificates need not be renew~d annually or at any other time except upon a transfer of title
or interest of the owner (1926, pp. 266, 267)."
Here the Leg·islature says in plain language that when the
title to a car changes hands,. the old Certificate of Title must
be returned to the office of the Motor Vehicle Commissioner
and a new Certificate of Title, showing title in the new owner,
shall be issued. This procedure "ras not follo·wed in the
instant case.
When title to the automobile changed hands and an attempt
was made to create a ne\v lien on said automobile, the old
Certificate of Title should have been sent to the office of the
Motor Vehicle Commissioner along with an application for
a new Certificate of Title setting forth the lien \vhich the
new owner wished to create. This would have been the
proper procedure according to law. But this was not done,
and, as a result; th~ plaintiff cannot sustain his contention
that his alleged lien ha.s priority over the levy lien of the
judgment creditor of '\V. A. Pendleton.
As to objection (c) to the giving of instruction IV, and
as to the refusal of the Court to grant instruction B, asked
for by the defendants, we wish to present the following:
There can be no action properly maintained against Sergeant Wheeler and his sureties on the official bond, for the .
reason that Sergeant V\Theeler breached no official duty. When
a proper indemnifying bond had been given Sergeant Wheeler
by the execution creditor, no suspending bond having been.
given by the plaintiff or its agent, the Sergeant's duty was
to sell the auto and pay the proceeds in satisfaction (in so
far as they would go) of the ~execution debt.
The plaintiff's only -i·ight of action-if he had any, which
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defendants deny-was against the makers and sureties on the
indemnifying bond and not against Sergeant Wheeler and
his sureties on the official bond.

35 Cyc. 1765:
"Under some statutes tl1e effect of a bond of indemnity
given to the Sheriff is to impute to the obligors of the bond
the entire responsibility: which rested at the common law on
the Sheriff for an illegal levy on personal property, and
the bond is in substitution and bar of a suit against the Sheriff
of all legal responsibility, and the remedy of the injured
person being a suit upon the bond, "rhich may be brought
as soon as the injury is inflicted unless the obligors are or
become insolvent, or the bond is for some reason invalid or
insufficient at the time when it is taken.''
Our own Virginia statute is of this nature:
Section 6155-'' Effect of such bond.-The claimant or purchaser of such property shall, after such bond is so returned,
be barred of any action against the officer levying thereon,
provided the security tl1erein be good at the time of taking

it.''
See the following cases:
Stevens v. Bransford, 6 Leigh (33 Va.) 246, 250:
~'If the claimant should prove his action against .the Sergeant, it will. not lJe sufficient for l1im to sl1ow that he has
established his claim to the property in the action on the
indemnifying· bond: He must go furtl1er, and show that the
Sergeant failed in his officiai duty, in not taking a solvent
bond, or in taking one in wl1ich the obligors have since become insolvent."

Stone v. Pointer, 5

~Iunf.

(19 Va.) 287:

In this case the execution creditor sued out a ft. fa. against
one, Nathaniel Jones, and put it into the hands of Stone,
Sheriff of Halifax, 'vho, by direction of the execution creditor,
levied it on three slaves. The sale was forbidden, and Stone
demanded an indemnifying bond, which was given accordingly, and returned to the Clerk's office ;..whereupon the Sheriff
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sold the property to Pointer. The Sheriff immediately paid
over the proceeds of the sale to the execution creditor. An
action of detinue was brought against Pointer for the slaves
so purchaser by him; and they ·were recovered from him.
Pointer then bought suit against the Sheriff.
The Trial Court gave judgment in favor of the plaintiff,
but on appeal this judgment was reversed and judgment entered by the Supreme Court of Appeals for the defendant.
In this case the Court had the following to say:
"The Court is clearly of the opinion that . . . the,Sheriff
having received the bond of indemnity, was bound to sell the
slaves in question. Unless he was so bound, the giving of the
bond by the creditor would be a vain ceremony. He is not
only so bO'ltnd but he is sheltered from. any action by the party
claiming the negroes, ~tnless the o_bligors in the bond prove
insolvent, by the express provision of the 3d Section. This
Act was made for the ease and relief of the Sheriff, and
exonerated him from his common law liability in case of
illegal seizure and from the measures previously necessary
to be resorted to to ascertain the property of the goods seized;
we mean, in all cases in 'vhich the sale is forbidden, and the
bond contemplated by the Act is given. It does not, however, injure the rights of the claimants of the property; for
it interposes throughout sufficient defendants, to satisfy their
claim, and holds the Sheriff himself also liable in the event
of proving insolvent.''
nnd later the Court further says :
''And the Appellant (Sheriff) has only done what he was
hound to do; he has broken no faith with the Appellee; he
has duly paid over to the creditor the money he received from
the Appellee (Purchaser at the sale), and has, certainly,
neither contracted at la'v or equity to refund it. Whatever
redress tlw Appellee, therefore, may be entitled to, it is not
against tlw Appellant. We are, therefore, unanimously, of
the opinion tl1at tl1e judgment is to be reversed, and entered
for tl10 Appellant."
As to Sergeant V\.,.heeler 's duty to pay over the proceeds
of the sale to the execution creditor in satisfaction (in so
far as possible) of the execution debt, see:
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Sayre v. Koost, 83 W.Va. 456, 98 S. E. 559, in which case
the Court says :
''It was the duty of the officer to exercise. the power to convert the property into liquidated assets and discharge the debt
represented by the judgment, regardless of the alleged hostile
title.''
See also 24 R. C. L. 963, as follows:

''A' Sheriff or Constable is liable on his official bond for
his failure to pay over to the person entitled the money received by him on valid process, or \\rhich he was by law required to receive.''
The defendants a.re unable to find any authorities, nor
has the plaintiff produced any such, to the effect that, when
no· suspending bond bas been given by the adverse claimant
or lien holder, .but an indemnifying bond has be~n given by
the execution creditor, it shall be the duty of the levying
officer either to withhold sale or pay the proceeds thereof
into Court, or to do anytl1ing with said pro<"eeds except to
apply them in satisfaction of the execution debt.
Because Sergeant Wheeler took a· proper indemnifying
bond before levy and sale of the auto in question, and before
paying over the proceeds to the execution creditor, he absolved himself and his sureties from all liability to the plaintiff in this action. The plaintiff's construction of the law
would certainly render the giving of the indemnifying bond
an act of vanity, and would make Sections 6154 and 6155 of
the Code of Virginia a futile conglomeration of words without intent, purpose or meaning.
For the reasons set forth it is submitted that the Court
erred in overruling the defendants' demurrer to the notice of
motion for judgment, that the Court erred in granting instruction No. IV asked for by the plaintiff, and that the
Court erred in refusing to grant instructions B, D a.nd E,
requested by the defendants.

3.
We shall next consider the action of the Court in overruling the defendants' demurrer to the notice of motion for
judgment as set out in ground 2 under grounds of demurrer
(Record, page 10); and we shall at the same time consider
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the action of the Court in refusing to give instruction A, requested by tlie defendants.
Ground of demurrer No. 2 is :
That the plaintiff alleges that the Certificate of Title of
said motor vehicle No. 438315 was properly assigned by the
said W. A. Pendleton to the said M. P. Peebles, Jr., whereas
an examination of said title certificate discloses the fact that
there had been an alteration of some· previous assignment of
said Certificate of Title, thereby rendering said assignment
invalid on its face. (N. B. Oyer was craved of said Certificate
of Title, in order that it might be properly demurred to.)
Instruction A, requested by the defendants, is :
The Court instructs the jury, that if they believe from the
evidence that the Certificate of Title No. 438315 was in any
way altered, or that the assignment on the reverse side of
the said Certificate of Title was in any way altered, or that
ink eradicator had been used on said Certificate of Title, regardless of the purpose for 'vhich they may believe such alteration to have been made or said ink eradicator to have been
used, they must find for the defendants.
In this particular, the Court's attention is called to that section of the Code of Virginia, ·which section was enacted in
1926, and which is numbered Section ·2154 (39) Z, and which
reads as follows:
''Altering or Forging Certificates of Title a Felony.-Any
person who shall alter with fraudulent intent any certificate
of title or registration card issued by the department, or
forge or counterfeit any certificate of title or registration card
purporting to l1ave been issued by the department under the
provisions of this Act, or who shall alter or falsify with
fraudulent intent or forge any assignment thereof, or who ·
shall hold or use a.ny such certificate, .registration card or
assignment, knowing the same to have been altered, forged,
or falsified, shall be guilty of a felony and upon conviction
thereof shall be punished as provided in Section 38 of this
~t.

(1926, p. 272.) ''

. .

It is respectfully submitted that when the Legislature used
the following language:
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''or who shall hold or use any such certificate, registration
card or assignment, knowing the same to have ·been altered,
forged, or falsified, shall be guilty of a felony and upon conYiction thereof shall be punished as proYided, etc.'',
they did not intend that a party could use such an altered
assignment, knowing the same to be altered, to prove, in a
ciYil suit, a transfer of title to the automobile mentioned
in the Certificate of Title.
If the Legislature iittended, as it undoubtedly did, to punish
as felonious the mere holding or using of any such altered
assignment by any person who had knowledge that it was so
altered, they certainly did not intend that such a person,
haYing knowledge that such assignment was altered, could
use such altered assignment as the ground on which to sustain an action at law in a civil suit.
It is therefore submitted that the Court erred in overruling defendants' demurrer to th~ notice of motion for judgment and in refusing to grant defendants' instruction designated A.

4.
We shall now consider the action of the Court in overruling defendants' demurrer, and shall in this connection consider ground of demurrer No. 5 (Record, page 10); and we
shall also consider the action of the Court in refusing to give
:instruction C (Record, page 25), asked for by the defendants.
It is needless to argue the point that had the plaintiff in
this action claimed ownership of the automobile in question
instead of claiming merely a lien on said auto, then, undoubtedly, it would have been the duty of said plaintiff to
have ·complied with the proYisions of Section 6156, Code of
Virginia, 1919; to have given a. suspending bond, in compliance with that section, ~nd to have proceeded within 30
daY.s thereafter 'vith the institution of such action as is provided for by said statute to settle the title to the property
levied on. And it is also perfectly clear, by reason of said
section and cases decided thereunder, that the property levied
on, had the claimant of title thereto failed to give the proper
suspending bond and to institute such procedings, would have
~een concl.usively presumed to be the property of the party
In possession.
Our contention in this particular is that the plaintiff in
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this action falls within the purview of said statute. The
plaintiff claimed a lien on the automobile which had been
levied on, and if said plaintiff does not come within the purview of this statute, then said plaintiff, claiming a lien on
the property levied on, is in a. higher position and has greater
equitable rights than a party (had any such there been) who
might have been claiming title to the property levied on.
It does not seem to us that such an effect was intended by
the Legislature when this statute was enacted. Surely, the
greater includes the lesser, and since a claimant of title is
necessarily in a higher position than a lien claimant, if this
statute applies to a claimant of title (which fact we think
is admitted) then it must of necessity apply to a lien claimant.
For the reasons hereinbefore set forth, it is submitted that
the Lower Court erred in overruling the demurrer of the de.fendants, in granting instructions III and IV, over the objections of the defendants, and in refusing to grant instructions A, B, C, D and E asked for by the defendants. For
the errors assigned, your petitioners pray that a writ of
error and supersedeas to said judgment may be awarded
them, and that said judgment ma.y be reviewed ·and reversed
nnd final judgment entered for them.

NATHANIEL STUART NELSON,
Counsel.
I, Nathaniel Stuart Nelson, as counsel practicing in the
Supreme Court of Appeals of Virginia, hereby certify that
in my opinion the decision and judgment complained of in
tl1e foregoing petition is erroneous and should be reviewed
and reversed and final judgment entered by the Supreme
Court of Appeals.
NATifANIEL STUART NELSON.
Received May 4th, 1929, within the time prescribed by law.
Writ of error allowed and

s~tpersedeas

awarded.

Bond,

$500.00.

R. H. L. CHICHESTER.
Nov. 8, 1929.
Received Nov. 8, 1929.

H. S.J.
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VIRGINIA:
Pleas before the Corporation Court of the City of Hopew.ell.
Be it remembered, that heretofore, to-wit: on the 29th day
of March, 1928, the City Savings & Loan Corporation filed
notice of Motion for judgment in the case of City Savings &
Loan Corporation against A. S. J. Wheeler and the Aetna
Casualty & Surety Co. of Hartford, Conn., in the following
words, to-wit:
·

NOTICE OF

~IOTION

FOR JUDGMENT.

Virginia:
In the Corporation Court of the City of HopewelL
City Savings & Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler and Aetna Casualty & Surety Company of
Hartford, Connecticut, Defendants.
To A. S. J. Wheeler and the Aetna Casualty & Surety Company of Hartford, Conn.:
You and each of you are hereby notified that on the 7th
day of May, 1928, at ten o'clock A. M., or as soon thereafter
as counsel may be heard in our behalf, the undersigned will
move the Judge of the Corporation Court of the City of !{opewell, Virginia,. at the Courtho~se thereof, for a judgment
and an award of execution against yon jointly and severally
for the sum of Five Hundred Dollars ($500.00), with interest thereon from the date hereof until paid, together with
the cost incident to this proceedings, all of which is justly
due from you to the undersigned, City Savings & Loan Corporation, for this, to-wit:
page 2

~

Whereas a bond was executed by you jointly and
severally, payable to the Commonwealth of Virginia,
on the 9th day of ~ovember, 1925, in the penalty of Five
Thousand Dollars ($5,000.00), upon the condition that the
said A. S. J. Wheeler should faithfully discharge the duties
· of his office post or trust as the City Sergeant· of the City of ·
Hopewell ; and,

•
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Whereas, said A. S. J. Wheeler ~as failed and neglected
to faithfully discharge said duties, by which the said City
Savings & Loan Corporation has been damaged and aggrieved, for this, to-wit:
That on the 30th day of September, 1927, the said palintijJ
did make a loan to one M.P. Peebles, Jr., and have assigned
to it as security therefor a note of one W. A. Pendleton in
the sum of Three Hundred and Six Dollars ($306.00), and did
then and there take and have assigned to it a conditional
vendor's lien from the said M. P. Peebles, Jr., vendor on a
certain Chrysler Coupe, Engine #37448-A, and did on said
day pay to the Credit Small Loan Service, Incorporated, of
Richmond, Virginia, a lien on said automobile for the sum
of Three Hundred Dollars ($300.00), which said lien was set
forth on a certificate of title of said Motor Vehicle #438315,
dated on the 27th day of June, 1927, and did then and there
have said Certificate of Title properly assigned by the said
W. A. Pendleton and duly acknowledged and said Company
did on the 8th day of October, 1927, have a memorandum
of said vendor's lien docketed in Lien Book 12, at page 116,
of the Corporation Court of the City of Hopewell where said
car was to be kept and where said Pendleton resided.
That on the 12th day of October, 1927, the said A. S. J.
Wheeler, City Sergeant, acting under an execution issued out
of the Civil Justice Court of the City of Richmond, did levy
on said Automobile, and did on the 27th day of October, 1927,
proceed to sell said automobile at public auction, at which
sale Nathaniel Stuart Nelson, Attorney of Richmond, Virginia, became the purchaser for the consideration of Three
Hundred and Seventy-five Dollars ($375.00). That before
said sale the said A. S. J. Wheeler, Sergeant, was duly notified by letter and personally of the lien of said plaintiff, and
personally sa\v the same duly docketed on the records of
said Clerk's Office. But notwithstanding said lien and notice,
the said Wheeler proceeded to deliver possession of said
automobile to said Nathaniel Stuart Nelson as Attorney for
said judgment creditor, \vithout the payment of said purchase
price, although warned not to do so by the plaintiff. That
to prevent the titling of said car in the new purchaser's hands,
there was an agreement made with the Motor Vehicle Commi.ssioner that the said Nelson would pay said purchase
price of Three Hundred and Seventy-five Dollars ($375.00)
to the said Wheeler and the said Nelson did pay same to said
. Wheeler, but the said Wheeler returned said purchase price

0

22

Supreme Court of Appeals of .Virginia

to said Nelson, along with a receipt sho,ving its payment so
as to exhibit to said }\lfotor Vehicle Commissioner and thereby enable the said Nelson to title and license said car in
the name of the ne'v purchaser. That the effect of said action
of said Wheeler was to prejudice the rights of said Plaintiff and to adjudicate the leim. of said judgment to be prior
to said vendor's lien belonging to said Plaintiff, although
said Wheeler was warned and urged not to do such a foolish
thing but to hold said money and deposit the same with the
Court who should determine the priorities between the claimants thereof, but said "\Vheeler utterly neglected and
page 4 ~ refused so to do.
That the lien of the Plaintiff is manifestly
superior to that of said judgment creditor and represents a
part of the purchase price of said automobile and that the
Rame should have been paid out of said purchase price of Said
'Vheeler.
WHEREFORE said bond has been breached and forfeited
and said plaintiff has been damaged in the sum of Five Hundred Dollars ($500.00).
.
Given under our hands this 23rd day of March, 1928.
Respectfully,
CITY SAVINGS AND LOAN CORPORATION,
By: HAR.R.Y L. SNEAD,
Counsel.
State of Virginia,
City of Petersburg, to-wit:·
This day personally appeared before me, 1\{ary Bishop, a
Notary Public, in and for the City and State aforesaid, I. B.
Davenport, Cashier, of the City Savings & Loan Corporation. who made oath before me that the facts and allegations
in the foregoing notice of mJoion are true to the best of his
knowledge, information and belief.
I. B. DAVENPORT,
Cashier.
Subscribed and sworn to before me this 23rd day of March,
1928.
I wa~ ~0~.missioned under the name of Mary Beck.
MARY BISHOP,
Notary Public.
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And on the back thereof are the following words and
figures, to-wit:
page 5 }

''I hereby acknowledge and accept service of within notice of Motion this date, March 29th, 1928.

A. S. J. WHEELER, Sgt.''
Executed in the City of Richmond, Va. March 27, 1928 by
delivering in duplicate a copy of within notice of Motion with
affidavit M. A. Hutchinson the Secretary of the Commonwealth of Virginia and ,as such Secretary of the Commonwealth the Statutory Agent of Aetna Casualty & Surety Co.
of }Iartford, Conn. ~
Place of residence a.nd place of business of said Hutchinson being in the City of Richmond, Va. Fee of $2.50 paid the
Secretary at time of service.

J. HERBERT MERCER,
Sheriff of the City of Richmond, Va.
W. M. LUCK,
Deputy_ Sheriff.
Sheriff Fee, $2.00 paid.
Filed in Clerk's Office 29th day of 1\Iarch, 1928.

G. C.

A:I.~DERSONJ

Clerk."

ORDER.
Virginia:
Corporation Court of the City of Hopeweil, on Monday the
14th da.y of May, in the year of our Lord, nineteen hundred

nnd twenty-eight.
MOTION.
City Savings & Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler, ct al., Defendants.

No. 1114.
On motion of the defendant, the Court doth allow him until
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'
June 5th, to file his grounds of defense in this case,
page 6 ~ and the trial of the said case is continued generally
until the J nne term 1928, of thi~ Court.
·
(Signed)

THOS. B. ROBERTSON, Judge.

Virginia:
In the Corporation Court of the City of Hopewe11.
City Savings & Loan Corporation, Plaintiff,

vs.

.

A. S. J. Wheeler and Aetna Casualty & Surety Company of
. Hartford, Conn., Defendants.

'

GROUNDS OF DEFENSE.

1. The General Issue.
· 2. The lien claimed by the plaintiff was never properly filed
or docketed in the office of the ~Iotor Vehicle Commissioner
of .Virgini~, -as is required by law.
3. There was never any proper assignment of title ·of the
automobile in question to the said M. P. Peebles, Jr.

4. M.P. Peebles, Jr., was never at any time the legal owner
and title holder of the automobile in question.

5. That the lien of the plaintiff is not. and never was superior to that of the said judgment creditor.
6. That the said A. S. J. Wheeler has in no way failed to
or neglected to faithfully discharge his duties a.s City Sergeant of the City of Hopewell.

7. That tl1e said A. S. J. Wheeler acted within the scope
of his authority and faithfully discharged the duties
page 7 ~ of his office by reason of the fact that an indemnifying bond as required by law was taken by him, the
said A. S. J. Wheeler.

8. The said A. S. J. Wheeler is not responsible to the plaintiff, inasmuch as he took a proper indemnifying bond as required by law.
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9. The said bond of the said. A. S. J. Wheeler has been in
no way breached or forfeited inasmuch as he faithfully discharged the duties of his office.

10. That the plaintiff has not been damaged in the sum
of $500.00.

11. That the plaintiff has not been damaged at all.
12. That the allegation contained in the plaintiff's notice
of motion for judgment to the effect that at the public auction
sale on October 27th, 1927, Nathaniel Stuart Nelson became
the purchaser of the automobile in question is untrue.
The defendant reserves the right to amend his grounds of
defense at any time.
NATHANIEL STUART NELSON, p. d.
Filed in Clerk's Office 4th day of June, 1928.
G. C. ALDERSON, Clerk.
DEMURRER.
Virginia:

'

'

In the Corporation Court of the City of Hopewell.
City Savirigs & Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler and Aetna Casualty & Surety Co. of Hart. ford, Conn., Defendants.
page 8 ~

The said A. S. J. Wheeler and Aetna Casualty
& Surety Company of Hartford, Connecticut, de-

fendants, say that the notice of motion in this action is not
sufficient in law.
(Signed)

NATHANIEL STUART NELSON, p. d.

Filed in Clerk's Office 4th day of June, 1928.
G. C. ALDERSON, Clerk.
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Virginia:
Corporation Court of the City of Hopewell, on Wednesthe 11th day of July, in the year of our Lord, nineteen
hundred and twenty-eight.

~ay

MOTION

~,OR

JUDGMENT.

City Savings and Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler and the Aetna Casualty· & Surety Co. of
Hartford, Conn., Defendants.
No. 1114.
This df).y came again the parties, by their attorneys; whereupon the plaintiffs, by counsel, moved the court to require
the defendants to furnish it with grounds of their demurrer,
'vhich motion, is granted, and the defendants, by counsel,
by counsel, stated their ~rounds of demurrer orally, and
are required to file the said grounds of demurrer, in writing,
· by the 15th day of July, 1928. And the said demurrer having
been fully argued, and the court not being advised as to its
action in the premises, doth take time to consider thereof,
and this case came on this day to be tried by a jury, subject to the ruling on the demurrer by the Court; a.nd thereupon came a jury, to-wit: A. B. Connelly, W. B.
page 9 ~ Cooner, Chas. Akers, T. R. Buren, Frank L. Burt,
E. E. Booth and G. C. Pritchard, who when sworn
to well and truly try the issue joined, and having heard the
evidence, instructions of the court, retired to their room to
consider of their verdict, and. after some time returned into
court and reported a. verdict in the following words and
figures, to-wit: (the Court having instructed the jury to return said verdict subject to its ruling· on the demurrer aforesaid): "We, the jury, find for the plaintiff and award a
verdict of $306.00 plus 10% attorney's fee, subject to the
Court's ruling on the demurrer to the notice of motion for
judgment (signed) Chas. Akers, Foreman.'' Whereupon the
defendants, by counsel, moved the court to set aside the verdict of the jury, and grant them a new trial, on the ground
that the said verdict is contrary to the law and evidence, which
motion is continued.
(Signed)

TI-IOS. B. ROBERTSON, Jridge.

----------·------------------~--.....,
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Virginia:
· In the Corporation Court of the City of Hopewell.
City Savings & Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler and Aetna Casualty & Surety Company of
Hartford, Conn., Defendants.
GROUNDS OF DEJ\IIURRER.
1. That the plaintiff is suing for $500.00 when the said
plaintiff cannot possibly have been damaged to a greater extent than $306.00 and interest thereon, all of which is shown
by the plaintiff's notice of motion for judgment and by the
lien docketed in Lien Book 12, at page 116 of the
page 10 } Corporation Court of the City of Hopewell, which
said lien is referred to in and made a part of the
said notice of motion for judgment.
2. That the plaintiff alleges that the Certificate of Title
of said 1\fotor Vehicle No. 438315 was properly assigned by
the said W. A. Pendleton to the said M.P. Peebles, Jr., whereas, an examination of said Title Certificate disclosed the fact
that there had been an aleration of some previous assignment
of said certificate of Title, thereby rendering said assignment
invalid on its face. (N. B. Oyer was craved of said Certificate
of Title, in order that it might be property demurred to.)
3. The notice of motion for judgment does not allege that
the lien ·claimed by the plaintiff was ever filed with the office
of the Motor Vehicle Commissioner, as is required by law.

4. That the plaintiff's notice of motion for judgment does
not allege that the lien claimed by the plaintiff is or was ever
shown on said Certificate of Title, as is required by law.
5. The plaintiff's notice of motion for judgment does not
nllege that any suspending bond was given, as is required by
law in cases of this kind-Section 6156, Code of Virginia,
1919.

Virginia.:
Corporation Court of the City of Hopewell, on 1\{onday the

~~---

------

--

-------

-
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17tl;t day of December, in the year of our Lord, nineteen
hundred and twenty-eight.
MOTION FOR JUDGMENT.
City Savings & Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler and the Aetna Casualty & Surety Co. of
Hartford, Conn., Defendants.
No. 1114.
This day came again the parties, by their attorneys, and the demurrer of the defendants having
been fully argued and maturely considered by the court, the
court doth overrule said demurrer, to which action of the
court in overruling said demurrer the defendants; by counsel, excepted. Whereupon the defendants, by counsel, moved
the court as follows: (1) Motion to set aside the verdict
as contrary to law and evidence; (2) Motion for a new trial,
and (3) Motion in arrest of judgment. And the court having
heard argument on the several motions, and having maturely
considered the same, doth overrule the said motions of the defendants to which action of the Court the defendants, by counsel, excepted. Whereupon it is considered by the Court that
the plaintiff recover of the defendant the sum of $306.00, plus
10% attorneys fee, together with interest thereon from the
11th day of July, 1928, until paid and its costs in this behalf
·
expended.

page 11 }

(Signed)
'

THOS. B. ROBERTSON, Judge.

7

irgi.nia :

Corporation Court of the City of Hopewell, on Tuesday
the l 5th day of January in the year of our Lord, nineteen
Jntndred and twenty-nine.
~lOTION

FOR J:UDGMENT.

City Savings and Loan Corporation, Plaintiff,

v.

A. S. J. Wheeler, et als., Defendants.
This day came again the defendants, by their attorneys;
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and the said defendants having signified their intention to apply to the Supreme Court of Appeals
for a writ of error and So/-persedeas to the judg- . .
ment entered against the said defendants on the 17th day of
December, 1928, it is ordered that execution of said judgment be suspended for the period of sixty days from the
date of said judgment, provided that the defendants, or some
one for them, shall give bond in t~e penalty.of $500.00 before
the Clerk of this Court, with security to be approved by
the Clerk aforesaid, and with condition reciting such judg...
ment and the intention of the defendants to present a petition for a writ of error and supersedeas aforesaid, and providing for the payment of all such damages as may accrue to
any person by reason of the said suspension in case a supersedeas should not be allowed and be effective within the said
period of sixty days.
page 12

~

(Signed)' THOS. B. ROBERTSON, Judge.
Virginia:
In the Corporation Court of the City of Hopewell.
·City Savings & Loan Corporation, Plaintiff,
vs.
A. S. ,J. Wheeler and Aetna Casualty & Surety Company
of Hartford, Conn., Defendants.

DEFENDANT'S BII.JL OF EXCEPTIONS NOS. l.
Be it remembered, that after tl{e jury was s'vorn to try
the jssue in this case, the follo,ving facts, as agreed upon by
the plaintiff and defendants, were proved at the trial of this
casB, which are all the facts which were proved on the trial
of this case, and the following exhibits, which were
page 13 ~ introduced by the plaintiff and defendants, are all
of the exhibits which were introduced at the trial
of this case :
On the 30th day of September, 1927, W. A.. Pendleton a
resident of Hopewell, Virginia, came to the City Saving~ &
Loan Corporation of Petersburg, Virginia, and requested
them to take over the lien of the Credit Small Loan Service
Inc., of .Richmond, Virginia, in the amount of $500.00, se~
cured by a lien on a Chrysler Coupe.

.---

--

~--

---
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At that time Mr. Pendleton signed a note evidencing the
loan and contract for repurchase of the ·car from M. P.
Peebles, Jr., local automobile dealer, and the check was drawn
to the order of 1\L P. Peebles, Jr., or W. A. Pendleton. This •
note was for $306.00 plus 10% attorney's fee. On the 8th
day of October, 1927, this vendor's lien contract on said
Chrysler car was duly docketed in the Corporation Court
of the City of Hopewell, Virginia, where said Pendleton
resided and said car was kept.
On the 30th day of September, 1927, Mr. Gray M. Smith,
.Assistant Cashier of the City Savings & Loan Corporation,
went with Mr. Pendleton to Richmond and gave to the Credit
Small Loan Service, Inc., the check above referred to, and
the same was deposited to the credit of the Credit Small
!Joan Service, Inc., as shown by the endorsement on ·said
check, which said check and endorsement are one of the
exl1ibits introduced at the trial of this case. Mr. Gray M.
Smith took from the Credit Small Loan Service, Inc., a certificate of. Title to the Chrysler Coupe, said Certificate of
Title showing the $300.00 lien on said automobile in favor
of the said Credit Small Loan Service, Inc. lvir.
page 14 ~ Smith suggeRted to the Credit Small Loan Service,
Inc. that he did not desire the lien to be marked
''PAID'', but, nevertheless, the said Credit Small Loan
Service, Inc., stamped the word ''PAID'' across the face of
the lien as shown by the said Certificate of Title.
Mr. Smith had Mr. Pendleton then and there sign the Certificnte of Title, and then they both returned to Petersburg,
where said certificate of Title was acknowledged in blank before Mary Gresham, a Notary who was employed by the
bank. Then there was an assignment of the said automobile
to the City Savings & Loan Corporation by mistake, as shown
l>y the Certificate of Title itself (which Certificate of Title
h; one of the exllibits introduced at the trial of this case),
hut ink eradicator was used to delete said assignment and
then the name of J\L P. Peebles, Jr., was inserted in lieu
of the name of the former assignee, which name, as has been
.
·
stated, had been deleted.
On October 12th, 1927, Emmett Farmer, Deputy Constable
of the City of Richmond, Virginia, delivered unto A. S. J.
Wheeler, Sergeant of the City of Hopewell, ·virginia, an
execution issued out of the Civil .Justice Court of the City
of Richmond, Virginia, in favor of W. B. Nelson against
W. A. Pendleton for the sum of $903.29, with interest thereon from ,June 22nd, 1925, until paid, which said judgment was
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given on account of the deficiency in the notes secured by a
deed of trust held by said W. B. Nelson.
A. S. J. Wheeler, hereafter referred to as Sergeant Wheeler
accompanied by Emmett Farmer and Nathaniel Stuart N elson, attorney-at-law for W. B. Nelson, judgment creditor,
proceeded to the Grant Central Hotel, and went
page 15 ~ upstairs, where they found W. A. Pendleton sick.
He, W. A. Pendleton, informed Sergeant Wheeler
that the City Savings & Loan Corporation held a lien on
the automobile in question to the .extent of $306.00. Then
Sergeant Wheeler came out of the hotel and proceeded to
levy on and take possession of the Chrysler Coupe bearing
the 1927 State License No. 18747, and having the engine No.
37448-A, said automobile being the same automobile previously referred to herein, and which automobile was standing in front of the Grand Central Hotel in Hopewell, Virginia.
On the same day, Emmett Farmer and Nathaniel Stuart
Nelson, both hereinbefore referred to, came by the City Savhlgs & Loan Corporation, in the City of Petersburg, and
Nathaniel Stuart Nelson advised the City Savings & Loan
Corporation that he had had execution levied on the Pendleton Chysler Coupe, and that he would have his client put up
an indemnifying bond to protect the City Savings & Loan
Corporation. ·
On October 12th, 1927, the records in the office of the ~{otor
Veldcle Commissioner disclosed the followin.g- state of facts
in reference to the above mentioned automobile : That said
nuto was at that time titled in the name of W . .A. Pendleton
nnd thnt the Credit Small Loan Service, Inc., of Richmond,
Virginia, had a lien on said automobile for $300.00.
On or before October 15th, 1927, Sergeant Wheeler investigated the records in Hopewell and found the lien in the
name of 1\f. P. Peebles, Jr., and sent notice to the City Savings & Loan. Corporation of the impending sale of said automobile, stating that said sale was to be held on the 27th
dny of October, 1927.
On October 19th, 1927, the President of the City Savings
& Loan Corporation wrote the following letter to
page 16 ~ .A. S. J. Wheeler, City Sergeant of Hopewell, Virginia:
''Dear Sir:

1

a.

1

I

1'

t

---,

Your notice of the sale of the Chrysler Sedan (should be .

.----·-·

-
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Coup~) Motor No. 37448-A, on account of execution from the
Ch-i.J & Police Justice Court of the City of Richmo~d, has
been handed to me by the City Savings & Loan Corporation.
We have a lien on this c'ar, duly docketed in the City of Hopewell in Memorandum Docket Book 12, at page 116, showing
a lien of $306.00. We also have in our possession the assigned
title to this a ntomobile. vVhile I presume the car will bring
more than the amount of our loan, 've are unwilling for it ·
to be sold unless there is paid t0 us the full amount of our
lien. We will not be responsible for any costs of the sale.
If there is any difficulty about the position we take in the
matter, I will be glad if you ·will advise me in the selfaddressed stamped envelope so that we can have our representative present at the sale. I understand that the plaintiff
~n this case has given bond for our protection.
With kindest regards, I am,

Very truly yours.' r
On October 14th, 1927, a lawful and properly executed indemnifying bond was mailed to Sergeant Wheeler by the attorney·at-law for the judgment creditor, and the said indemnifying bond was received by Sergeant Wheeler and the
proper return thereon made by ·him. (Said indemnifying
bond is one of the exhibits introduced at the trial of this
ease.)
On October 27th, 1927, the said automobile was
page 17 ~ sold at public auction by Sergeant Wheeler, or by
his deputy, in front of the Municipal Building, in
Hopewell, Virginia, and at that sale said automobile was
knocked out to W. B. Nelson at the price of $375.00, that
being the highest bid offered at said sale. A representative
of the City Savings & Loan Corporation was present at the
sale and notified Sergeant Wheeler of the lien of thA Oity .Savings & Loan Corporation, and insisted upon Sergeant Wheeler
collecting the purcha-se price of $375.00 before turning over
said automobile to the purchaser. This Sergeant Wheeler
refused to do, and proceeded, upon payment of costs and his
commissions, to turn said automobile over to the purchaser.
On October 28th, 1927, Harry L. Snead, attorney-at-law, for
and President of the City Savings & Loan Corporation, and
Nathaniel .Stuart Nelson, heretofore mentioned, met with
James M. Hayes, Jr., Motor Vehicle Commissioner of the
Commonwealth of Virginia, in the latter's office. ~fr. Snead
exhibited to the Motor Vehicle. Commissioner a title certifi-
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cate to said automobile, which certificate showed the .assignment from W. A. Pendleton to lL P. Peebles, Jr., and Mr.
Snead requested the Commissioner to issue title to said automobile in the name of the said }fl. P. Peebles, Jr. However
as was remarked by the Motor Vehicle Commissioner, ink
eradicator had been used on the place were the assignment
was written, and the Motor Vehicle- Commissioner refused to
issue title in the name of M.P. Peebles, .Jr. Nathaniel Stuart
Nelson tried to obtain title to said automobile in the name
of W. B. Nelson, pprchaser at the Sergeant's Sale, but the
Motor Vehicle Commissioner stated that $375.00, the pur-·
chase price of said automobile, shQuld h11ve been
page 18 ~ paid to the Sergeant at the sale, and that he, the
Motor Vehicle Commissioner, would not issue title
to said automobile, in the name of W. B. Nelson until the
said $375.00 had been so paid to Sergeant Wheeler. J\!Ir.
Snead agreed to this provided the money was paid to Sergeant Wheeler, so that the fight could be for the ·money instead of the car.
·
THEl~E:B,ORE, on that very day, October 28th, 1927, the
check of W. B.. Nelson, payable to Sergeant Wheeler, in the
sn1n of $375.00 was sent to Sergeant Wheeler. This check
'vas cashed by Sergeant Wheeler, who then returned to W.
B. Nelson, the execution creditor, his Sergeant vVheeler's
, check for $375.00; and Sergeant vVheeler also sent to W. B.
Nelson, as purchaser at 'the Sergeant's sale, a receipt showing the payment of $375.00 purchase money, thereby permitting the car to be titled.
'l'he City Savings & Loan Corporation, through its attorney,
wrote several letters to Sergeant Wheeler requesting him
to l1old the money so that interpleader proceedings could
be filed, but this he refused to do.
Sergeant Wheeler, when questioned on the stand, stated
that he did not know anything about the priorities of the
liens and that by paying the money to W. B. Nelson he did
not intend to give him a priority over the City Savings &
Loan Corporation, but he considered that· he, Sergeant
·\Vheeler, was being protected by the indemnifying bond hereinbefore mentioned.

END OF THE FACTS.
':Phe exhibits attached hereto and marked "EXHIBITS"
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and identified by the signature of the Judge prepage 19 ~ siding at the trial of this case, are made a part
of this Bill of Exceptions No. 1, and the Court
certifies that they are all of the exhibits introduced in the
trial of this case.
And after the Court had given instructions ·to the jury,
which instructions are set out in the Bill of Exceptions No.
2, to which Bill of Exceptions reference is hereby expressly
made, and the same is made a part hereof, and after argument by Counsel the jury retired and considered of their
' verdict, and returned and rendered a verdict in the words
and figures following:
"vVe, the jury, find for the plaintiff and award a verdict of $306.00 plus 10 per cent attorney's fee, subjec.t to
the Court's' ruling on the demurrer to the notice of motion
for judgment.
(Signed)

CHAS. AKERS, Foreman.''

.A.nd thereupon the defendants moved the Court to set aside
t.l1e verdict and grant a ne·w trial on the grounds that the

said verdict is contrary to the law and evidence herein; for
error on the part of the Court in giving said instructions
Nos. 3 and 4 as set out in the defendant's bill of Exceptions
No. 2; and in refusin~ to give instructions lettered A,. B,
0, D and E asked for by the defendants, as set out in the defendant's Bill of Exceptions No. 3, to which Bill of Exceptions Nos. 2 and 3 reference is hereby expressly made.
~rhe Court overruled defendants' demurrer and refused
to set aside the verdict and proceeded to enter up judgment
against tl1e defendants in the amount of $306.00
page 20 ~ -plus ten per cent attorney's fee, with interest from
the date of verdict, to which .action of the Court in
r0fnsing to set aside the verdict and in overruling defendants' motion for a new trial, and in overruling defendants'
demurrer, the defendants. by their Counsel, except and pray
that this, their Bill of Exceptions No. 1, may be signed,
sealed, enro11ed and made a part of the record in tllis case,
which is accordingly done on this the 4th day of February,
1929, within the time prescribed by law.
(Signed)

THOS._ B. ROBERTSON, Judge.

(Seal)

---~~

----~

~--

A. S. J. Wheeler, et als., v. City Savings & Loan Corp.

35

In the Corporation Court of the City of Hopewell.
City Savings &. Loan Corporation, Plaintiff,
VB.

A. S. J. Wheeler and Aetna Casualty & Surety Company of

Hartford, Conn., Defendants.
DEFENDANTS' BILL OF EXCEPTIONS NO.2.
Be it remembered, that after the jury was sworn to try the
issue in this case and after all the facts, as agreed upon by
1.he plaintiff and the defendants, had been proved, all of
which is set out in defendants' Bill of Exceptions No. 1, to
which reference is hereby made and the same is made a part ·
hereof, the Court gave the jury four instructions, Nos. 1 to 4,
inclusive, as follows:

I.

I

'

·The Court instructs the jury that the burden of proving its
case is upon the City Savings & Loan Corporapage 21 ~ tion, the plaintiff, and that the said plaintiff must.
prove its case by a preponderance of the evidence
in order to entitle it to recover.

II.
The Court instructs the jury that if they find for the plaintiff they are limited in the amount for which they so find to
$R06.00 plus 10% attorney's fee.

m.
The Court instructs the jury that if the lien of the City
Savh1gs & Loan Corporation against the Chrysler car of
Pendleton's was docketed in the City of Hopewell, where
Pendleton lived, prior to the levy under the judgment of
Nelson, then they must find for the plaintiff subject to the
demurrer to the declaration.

IV.
The Court further instructs the jury that if the City Sav-
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ings & Loan Corporation paid the lien of the Small Loan
Co., of Richmond, for $300.00, then they are subrogated to
·the rights of said Loan. Co. for $300.00 and are entitled to
recover that amount.
Of the instructions those numbered 3 and 4 were instructions asked for by the plaintiff; and that numbered 1 was
an instruction asked for by the defendants; and instruction
No.2, was asked for by the defendants with the exception of
the part reading "plus 10% attorney's fee", which latter
part was asked for by the plaintiff.
To the giving of instructions 3 and 4, as aslred for by the
plaintiff, the defendants, by their Counsel, objected and excepted and at the time of objecting to said instrucpage 22 ~ tions stated their grounds of objection to be as
follows:
1. To the giving of instruction No. 3, defendants, by counsel, objected on the following grounds:
' (a) That the Court submitted to the jury questions the
answers to which were appar®t on the face of the record
and which therefore, should have been passed on by the Court
and should not have been submitted to the jury at a.~l.
(b) That the Court directed the jury to find for the plaintiff,
in short, that the instruction is a direction to the jury to
bring in a verdict for the plaintiff.
2. To the giving of instruction No. 4, defendants objected
on the following grounds :
(a) That the instructions overlooks completely the law
requiring assignments of title of automobiles to be registered
at the office of the Motor Vehicle Commissioner, and requiring a new certificate of Title to be issued from that office.
(b) That the instruction overlooks completely the law requiring all liens on automobiles to be shown on the face of
the Certificate of Title to said automobile.
(c) That the instn1ction does not state that the Citv Savings & Loan Corporation is entitled to recover from the defendants in this case, and if such intention and purport can be
inferred from said instruction, then the instruction overlooks completely the giving of the indemnifying bond to Sergeant Wheeler.
·
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Which objections the Court overruled and the defendants,
by counsel, duly excepted.
W.HEREFORE, the said defendants tender this, their Bills
of Exceptions No. 2, and pray that the same may
page 23 ~ be signed, sealed, enrolled and made a part of the
record in this case, which is accordingly done on
thi~ the 4th day of Feb'y, 1929, within the time prescribed
by law.
- This Bill of Exce1Jtions is intended to cover all rulings
of this Court in reference to the above instructions, which
were objected to for· the reasons hereinbefore set forth by
the defendants, the same as if several Bills of Exceptions had
been tendered and signed by this Court in connection with its
several rulings on each and all of the said instructions.
And it is· so ordered.
(Signed)

THOS. B. ROBERTSON, Judge,

(Seal)

Virginia :
In the Corporation Oourt of the City of Hopewell.
City Savings & Loan Corporation, Plaintiff,
vs.
A. S. J. Wheeler a.nd Aetna Casualty & Surety Company
of Hartford, Conn., Defendants.
DEFENDANTS' BILL OF EXCEPTIONS NO.3.
Be it remembered, that after the jury was sworn to try the
issue in this case, and after all the facts, as agreed upon by
the plaintiff and defendants, had been proved, all-of which
is s.et out in the defendailts' Bill of Exceptions No. 1, to which
reference is hereby made and same is made a part hereof,
defendants, by their Counsel, asked the court to
page 24 ~ give instructions to the jury, identified as A, B,
C, D and E, as follows:

A.
The Court instructs the jury, that if they believe from the
evidence that the Certificate of Title No. 438315 was in any
way alter-ed, or that the assignment on the reverse side of
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the said Certificate of Title was in any way altered, or that
ink eradic.ator had been used on said Certificate of Title
or on the assignment on the reverse side of the said Certificate of Title, regardless of the purpose for which they ma:y
believe such alterations to have been made ot· said ink eradicator to have been used, they must find for the defendants ..
Refused.
T.B.R.

B.
The Court instructs the jury, that if Sergeant Wheeler
was required to levy a fieri facias or execution on the Chrysler Coupe, Engine No. 37448·A, and that Sergeant Wheeler
took an indemnifying bond, with good security, payable to
himself in a penalty equal to double the value of the property, with condition to indemnify him against all damage
which he may sustain in consequence of the seizure or sale
of said property and to pay to any claimant of said: property
all damage which he may sustain in consequence of suc.h
seizure or sale, and also to warrant and defend to any purehaser of the property such estate or interest therein as
should l1e sold, then Sergeant Wheeler aeted within the scope
of his authority, and· the jury must find for the defendants,
regardless of who was the o"\\--ner of the car at the time of
levy or sale. Section 6154, Code of Va., 1919.
Refused.

T. B. R.
page 25

~

c.

The Court instructs the jury, that if they believe from
the evidenc.e that A. S. J. Wheeler, Sergeant of the City of
Hopewell, Virginia, and acting in that capacity, proceeding
under a proper execution issued out of tl1e Civil tTustice Court
of the City of Richmond, Virginia, did levy on the automobile in question in this case, and, if they further believe,
that at the time said levy ·was made that said automobile
was in the possession of W. A. Pendleton, and that W. A.
Pendleton was at that time the owner of the said automobile,
and, if they' further believe that the said A. S. J. Wheeler
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proceeded to sell at public auction and deliver to the purchaser the said automobile, and that the City Savings &
Loan Corporation, or any on its behaff, did not, after notice
to it or its agents, give a suspending bond,. with good security, in a penalty equal to double the value of the said
automobile, payp.ble to said Sergeant Wheeler, with. condition to pay to all persons 'Yho may be injured by suspend·
ing the sale thereof, until the claim thereto can be adjusted,
such damage as they may sustain by J!Uch suspension, then
they must find for the defendants, regardless of whether
any indemnifying bond were taken by Sergeant Wheeler or
not.·-Section 6156, Code of Virginia, 1919.
Refused.

T. B. R.

D.
'rhe Court instructs the jury, that if they believe from the
evidence that the lien claimed by the plaintiff was never filed
with the office of the Motor Vehicle Commissioner, they must
find for the defendants.
Refused.

-----.

..

~.--~ -~

·--.

T. B. R.
page 26

~

E.

The Court instructs the jury, that if they believe from the
evidence t.hat the lien claimed by the plain.tiff was never
shown on the Certificate of Title to said automobile, they
mnst find for the defendants.
Refused.

T. B. R.
Of the foregoing instructions-· those lettered A, B, C, D
nnd E were instructions asked· for by the defendants, but
the Court declined to give the same.
The Court refused to give said instructions lettered A, B,
C, D and E and. to the action of the Court in refusing to give

•

.--~---

-·

40

-

Supreme Court of Appeals of ;virginia

instructions lettered A, B, C, D and E ·asked for by the defendants, defendants, by their counsel, duly excepted and
stated their grounds of objection to the refusal of the Court
to give said instructions as follows:

1. Grounds of objection to refusal of Court to give instruction lettered ''A'':
That the law makes it a felony for anyone to hold or to
use any certificate, registration card or· assignment, knowing
the same to have been altered, forged or falsified, and that
therefore plaintiff could not possibly recover when claiming
title through an altered assignment.
2. Grounds of objection to refusal of Court to give in·struction lettered '' B '' :
That Sergeant. Wheeler in taking a proper indemnifying
bond exempt himself from an action brought
page 27 ~ against him, and that any right of action which
plaintiff may have had-which defendants denywas against the obligors on the i~demnifying bond and not
against the defendants. That otherwise the giving of the indemnifying bond would be a vain act.
3. Grounds of objection to refusal of Court to give instruction lettered '' C '' :
That a party claiming a lien cannot possibly be in a higher
position than a claimant of title, and that undoubtedly this
instruction would have been given had the plaintiff been
claiming title to the automobile instead of a lien thereon.
4. Ground of objection to refusal of Court to give instruc.
tion lettered "D": ·
That the la-w required all liens on automobiles to be, filed
with the office of the 1fotor Vehicle Commissioner, and that
the law states that priority of liens shall be according~ t~ the
date of the filing of application for same in the office of the
Motor Vehicle Commissioner.
5. Grounds of objection to refusal of Court to give instruction lettered "E ":
That the law required all liens on motor vehicles to be
shown on the certificate of Title to the vehicle in qnestion.
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That the law says that the liens shown upon such certificate shall have priority over -any other liens against such
vehicle, however created and recorded.
Wherefore defendants pray that this, their Bill
page 28 ~ of Exceptions No. 3, may be signed, sealed, en.
rolled and made a part of the record in this case,
which is accordingly done on this the 4th day of Feby., 1929,
within the time prescribed by law.
(Signed) . THOS. B. ROBERTSON, Judge,

(Seal)

EXHIBIT T. B. R. (CHECK.)
I

J

No. 12643

'

"CITY SAVINGS AND LOAN CORPORATION,
29 W. Washingt9n Street,
The Bank ihat pays 6
·va., Sept. 30, 1927.

p~r

cent on

Sa.v~ngs,

Petersburg,

Pay to the order of ~I. P. Peebles, Jr. or W. A. Pendleton,
Dollars
$271.00. The sum ·of $271 and 00 cts.
Part Loan No. 6844
(PAID)
TO Union Trust & ~Iortgage Co.
Petersburg, Va.
I. B. DAVENPORT,
Cashier.
Countersigned:
HARRY L. SNEAD, Pres.
Endorsed: V/. A. Pendleton-For deposit Credit Small
Loan Service, Inc. ''
EXHIBIT T. B. R. (NOTE.)
#6844.
CITY SAVINGS AND LOAN CORPORATION.
Petersburg, Va. Sept. 30, 1927.
$306.00

10 Mos. after date, for value received, we, the undersigned,
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jointly and severally promise to pay to the order of the City:
·savings and Loan Corporation, at its office in the City of
Petersburg, Virginia, the sum of Three Hundred Six No/100
Dollars in gold coin of the United States, having deposited
herewith as collateral security Instalment (Class
page 29 ~ C) Invenstment Certificate of said Corporation, No.
6844, and Bill of Sale on Sale on Chrysler Coupe,
1\fotor No. 37448-A.
And the makers further promise whenever required by
the said corporation, to increase the amount of security for
this obligation until satisfactory tq the Corporation; and
should this security be not increased when so required, or
should default be made in the payment of any instalment due
to the said Corporation on the certificate herewith hypothecated, or in the event of tl1e default of the observance of any
other regulation of said corporation, then this obligation, at
the option of the Corporation, shall become due and payable, whether due according to its face or not.
AND for the purpose of enforcing the payment of thh~
ohligation, the said CorporatiOii shall have full po,ver and
authority to sell, assign, collect. compromise, transfer and deliver the said collateral, whether original or additional, or
so much thereof as may be requisite. Such sale may be
made where-ver the said Corporation may direct, and may be
public or private, with or without advertisement, and with
or without notice to or demand on the makers or any of
them, and said Corporation may become the purchaser of
nny or all of said collateral at any such sale.
If, before the obligation is paid and the collateral herewith
l1ypothecated is released, the makers, or any of them, shall
become liable to the said Corporation or any other obligations,
then the collateral herewith hypothecated, or the proceeds
f:11ereof to the extent that they are not required in paying this
obligation, shall be held by the said Corporation as collateral
security and applied by it upon the termsl1erein set forth
on such other obligations of the makers as the Corporation
may elect; and tl1e makers and each of them, do
page 30 ~ l1erehy appoint the President or the Attorney of
this Corporation their true and lawful attorney in
fact to assign or transfer any or all of the abo-ve mentioned
securities or substitutes, therefor.
If at the maturity of this note all instalments payments
and fines, if any, for the period sha1} have heen paid on the
Instalment (Class C) Investment Certificate hypothecated
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herewith, then the maker hereof who hypothecated the same
may surrender to the Corporation the said certificate and
with the cash receive therefrom discharge the obligation,
provided notice of such intention be given to the Corporation
within ten days before the maturity of this note.
It is understood and agreed, however, that the Corporation shall not be compelled to resort first to the collateral
hypothecated for the security of this obligation, but may
at its election require said obligation to be paid by any maker
or makers or endorser or endorsers hereon, and to this agreement said maker or makers hereby ~pecifically give their
assnet and upon the payment of this obligation by the said
makers, or any of them this note, together with the collateral
aforesaid, shall be transferred to the maker or makers who
pay this ~ote, without recourse against the Corporation.
And each of us, whether principal, surety, guarantee, or
endorser or other party hereto, hereby make constitute and
appoint Harry L. Snead our true and lawful attorney in fact
to confess judgment against us, or any one or ·more of us,
in the event of default in the payment of this note at maturity,
before and in the office of the Clerk of the H ustpage 31 ~ ings Court or the Circuit Court of the City of
Petersburg, Virginia, in favor of the legal holder
hereof for the amount then due and unpaid upon this note,
with legal interest from its maturity, hereby severally waives
any or all lJenefit or relief from any exemption laws of any
State now in force or hereafter to be passed as against
this debt or any renewal thereof, and agrees to pay all expenses incurred in collecting the same, including an attorney's fee equal to the minimum rate on any amount remaining unpaid at such time as this obligation shall become. due
and payable, prescribed by the Bar Association of the city
of Petersburg, Virginia ; and each further waives demand,
protest and notice of demand, protest and non-payment.
Witness our hands and seals:
Signatures

W. A. PENDLETON,

Addresses
Grand Central Hotel

$306.00 City of Petersburg, State of Virginia, Sept. 30, 1927.
For value received, at the time or times stated in the
scqedule of payments hereon, I, we jointly promise to pay

,------------
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M.P. Peebles, Jr., or order at office City Savings and Loan
·Corporation of Petersburg, Va., Three Hundred Six Dollars.
The undersigned hereby waives presentme~t, protest and
notice of protest and all benefit of exemption laws. All
payments on this note then unpaid becomes immediately due
and payable in the event of non-pa~ent at matu~ity of any
payment scheduled hereon. If this note or any 1nstallment
is not paid at maturity and is collected by suit or attorney
the makers and endorsers hereof agree to pay, in addition
to the amount of this note, tell per cent. collection fees and
$5.00 attorney's fee.
·
page 32

~

\V. A. PENDLETON,

(Seal)

Witness:

......................
Schedule of Payments.
$30._60 1 mo. after date.
$30.60 2 mos. after date.
$30.60 3 mos. after date.
$30.60 4 mos. after date.

·$30.60 5 mos. a.fter date.
$30.60 6 mos. after dat~.
$30.60 7 mos. after date.
$30.60 8 mos. after date .. $30.60 9 mos. after date.
$30.60 10 mos. after date.
(On the back thereof) For Value Received Pay to the Order
of City Savings and Loan Corporation.
The ·undersigned hereon jointly and severally gu~rantee
payment of principal and interest after maturity, collection
expense, costs and attorney's fees of the within note, as and
'vhen the same shall become due, and of any extension or
renewal thereon in whole or in part, authorizing the maker
without notice to us or to any of us, to obtain, and the holder
thereof to grant any extensions or renewals in whole or in
p_art, hereby waiving all demand, protest and presentment
for payment, and notice of non-payment and protest; it being
agreed by us and eac.h of us tluit acceptance of any renewal
hereof shall not operate as a payment of the amount due
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hereunder or release our obligation as Guarantors; it is also
agreed that in case of ]).On-payment of principal or intbrest
after maturity when due, suit may be brought by the holder
hereof against any one or more of all of us, at the option
of said holder, whether or not such suit has been commenced
against the maker, and that in every such suit the maker
may be joined with one or more of all of us, at the option
of the holder. It is hereby agreed that the within
page 33 ~ note becomes immediately due and payable in the
event of non-payment at maturity of any payment
scheduled on the reverse side hereof.
(Seal)
By: ..................... .
Without Recourse for Value Received pay to the Order of
· CITY SAVINGS AND LOAN CORP., Petersburg, Virginia.
(Signed)

1\L P. PEEBLES, JR., (Seal)
Dealer.

Number 6844, Amount $306.00, Date September 30, 1927,
Name W. A. Pendleton.
Address Grand Central Hotel, IIopew.ell, Va. BILL OF
SALE ON CHRYSLER COUPE, No. 57448-A.
EXHIBIT T. B. R.
CONDITIONAL SALE AGREE1YIENT.
(Original.)
~

THIS AGREE~IENT, in Duplicate, made this 30th day
.of Sept. 1927, between l\L P. Peebles, Jr. of Petersburg, first
party, his or its successors or assigns (hereinafter calleu
''Seller''), and W. A. Pendleton of Hopewell, Va. second
party hereinafter called the ''Buyer'').
WITNESSETH: That the seller in consideration of the
payments, agreements and conditions contained herein which
on the part of the buyer are to be made, d'one and performed
has this day delivered and agreed to sell ancl the Buyer
has this clay agreed to buy from the Seller, but upon the conditions hereinafter recited to the Buyer the following Pas-
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serlger or. Cdmmercial Car or Tractdr (hereinafter calletl
the "C~r"):

Serial ~or Cash, Sellii).g
Type bf :Boay· 1\fotbr No. PHc~, Inbhiding
Chrysler Cbripe
Inc1udi.Iig s~fvice

i3744s=A

charkes fof the grOss sliin bi .. .

THe Bhery has this day paid td Seller: .. : : .... .

And the Buyer agrees to pay td the Seller df •
order .................................... .

$6bo.bo
635:bd
329.00
306.00

balance payable in 10 monthly instalments of $30.60 each,
to be evidenced by a promissory note ·(not as payment, but
ris e-yide#ce of tlie amounts to oecbine due lieretiiider) ih#.q.e
by the Buyth· to the order of the Seller; bearing eveh date .
h.ereof, and maturing on the due dates of said respective instalments. Any extensions or assignriiei1ts of this Agreement
or said hote shall not waive any condition herein contained.
Title to the C,ar and extra equipment s,hall not pass by
delivbr~ to the Bitter Hrtt sHall reiiuHii ve~ted iri aiid be the
property of the ~eller or Assigns until the purchase prihe
lias been fhlly paid. ~dyer agrees to operate and control said
Car in conformity with Laws ~uid Ordiiuttices and to iritlem-.
nify and save harmless the ~elle~ from any and all loss or
damage to persons or property caused by said Car or by the
use and ope;ration thereof to which the Seller Might possibly
he subjected.
Buyer agree~ and acknowledged that the within contract
rovers all conditions and agreements between the parties,
that the loss, injury or destruction of said. Car shall not release said Buyei· from payment, as prd"\rided lieteHL Bt(v~er .
hereby acknowledges i·eceit>t of and accepts the Car, having
first examined aiid tested tlie same find foiintl same in sound
nnd first-Class cOiidition and agrees to l{eep the Cat insHr~ti
against loss hy fire ancl theft iritl1 insurai1ce compri:Hies ac- ·
ceptable to the Seller for ~1ot le~s than then the
pngc 35 ~ amotirtt owing, and until 'nlly paid, payable to and
.
protect the intet~est of the Seller, riiid the S9.11er
or legal holder of sa'.id note, may place, continued and ren~w
~nid insurance for the lhiyet at tlie Bri)rei·'s expense if the
Seller or holder so elehts.
Buyer agrees tti pay all taxes, licenses fees oi· charges
against said Car and to keep same in good condition, and
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tha_~ ~~:y. eq~i~#ient .tepai~s..~.r ~ces1~or~~~ p!ac~.a :u~o~ ~a~,4
Car sl;tall H~ at. Buyer >s .experlse ,ana .~ec.o:q1e a co~p~~ent

t>nft th~reoi alia inclueled in flie tertri.s of .this Agr~enieiit..
Buyer fhtther agr~~s iibt ttl thfe tlf p~Hfiit said Car to be used
for piissefiger hire.
.
.. . . . . . . ... · .
Btiyef further agrees that he will not use or. ca,use or pefrliit to. be used; Hie Car liereiii.~entioried for .the transportation of liijii~r, wines of any other beverage, ~~r .pei"sorial_
coirim~reial uses; :prohibited by a.riy Fedeta1 9;f State s.tatute
to be thtnspofted;, and it is hereby agreed that should the
Car Hereinbefore describe<:! b~ used for such purpose or
other unlawful prlrpose,. it ~matt be. co~siaer~d
a default
ririder the agreement, wh~ther .or not there. ahall be a defaUlt
urider any other H~hhs or conditi()rls thereof, which shall entitle the holder hereof to immediate a.rtd cdnfintied possession
of the c~r herein described.
Should the Buyer fail to keep arid perform ariy or all his
agreements herein contained, and to pro~ptly pa.y at inaturity
any and all sums hereunder, or if said Car is removed or attempted to be removed from the State in which the Buyer
now resitles, or fo be otherwise disposed of, or if Buyer
shall lend~ sell or encumber, or shall attempt to sell or encumber said Car or in case of misuse or abuse thereof, or
whenever tiie Seller or his assigns sl1al1 deem the best insecure, said Seller may without any demand nor
page 36 ~ notice take possession of said Car and e<:riiijimeht,
wherever found and without process of la,v, and
nll rights of tl1e Buyer hereunder shall cease and terminate·
thereupon absolutely. Buyer does hereby expressly wave any
right of action against the Seller g-rowing b.i1t df the re:i:iioval,
repossession or retention of said Car or otherwise, and herehv consents that upon any default (or in· the event. that the
Buyer, fdr ai1y reason gives up or loses possession of the
Cnr), all unpaid balance of said purchase price and note
renresenting the same shall forthwith become due and payable.
Seller may. by Buit or otherwise, enforee payment of said
note, and no legal proeeedings with respect thereto shall be
deemed any waiver of said right of Seller to _take possession
on default or breach as aforesaid. Upon the Seller so taking
possession of the Car, Seller may sell t.he Car at public or
private sale at any time thereafter 'vithout any notice to
Buyer, and said Seller nia.y necome the pi.1rchaser thereof,
and if the proceeds thereof are insufficient to pay all sums
remaining unpaid hereunder and at the expense caused by

or

as

any

.--~~----.--
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such rep()ssession, removal, reparation, storage, liens and
sale, including a reasonable attorney's fee, incurred in taking
possession of said Car, or in or about the sale thereof, or in
collection in any manner any. sums which may be due and
owing hereunder, Buyer agrees to pay any deficieney as damages for use of said property. The waiver or indulgence of
any default shall not operate as a waiver of subsequent defaults. Time is of the very essence of this agreement.
This agreement shall. apply to and bind the heirs, execu- tors, administrators and assigns of the Buyers, and shall
inure to the benefit of the Seller, Seller's heirs, executors·,
administrators, su~essors and assigns.
page 37 ~ .This agreement contains the entire agreement
between the parties hereto, their agents or employees, either verbal or writte~
. _XN WITNESS WHEREOF, the parties hereto have set
their hands and affixed their seals to this Agreement the day
and year. first above written.

W. A. PENDLETON,

(Seal)
Buyer Sign here.
M. P. PEEBLES, .JR.,
Dealer Sign liere..

Witness:
MARY GRESHAM.
Witness:
MARY GRESHAM.

I

I

(DealeJ; Must sign Assignment on Reverse ·side.)
(reverse)
Witness: Mary Gresham
Witness: Mary Gresham

W. A. Pendleton (Seal)
Buyer Sign here.

M. P. Peebles, Jr.
Dcu1rr Sign Here.

(Dealer J\1ust sign Assignment on Reverse Side)
(reverse)

BUYER 1S STATEMENT.
To·------·---;------------·-···-----··i--··---(Dealer) and City Savings And Loan
Corporation, Petersburg, Va.

For the purpose of securing credit
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on my (our) obligation set out in the reverse side hereof given
per statement herein for a New.............. (Passenger or Commercial
Car or Tractor), delivery and receipt of which is hereby acknowledged I (we) ·make the following representations:
My present Business, Profession or Position is........................ I have
been so employed............................years. Name of Present Em_,
ployer......................................Address......................................I have
been in present position....................................years, Age_________________ _
Married................................Will car be used for pleasure, Business
or Passenger hire?..................................................................................
Number dependants.................... My (our) combined salary and
net income last year was over $................................Bank account
with ........................................Address.................................................... .
HAVE BOUGHT ON CREDIT FROM, OR OTHER.
BUSINESS REFERENCE:
N ame ............................ N ame ............................ Name............................
page 38~
Address:________________________ Address·-······--·······-------Address........................
Description, location and value of Realty Estate or Personal
property owned in my (our) own name:
Description........................................ Location... ·---------------······-------------Cash Value $..................................Owing on sanie $................ ---"······-Buyer sign here:
•
(Signed) W. A. Pendleton (Seal)
Home Address ........................Phone...................... Town......................
Business Address....................Town........................State............. ··--------STATEMENT OF ITEMS COVERING BUYER'S OBLIGATION GIVEN FOR NEW PASSENGER OR COMMERCIAL CAR OR TRACTOR.
List Price of Car.................... $................... .if Truck; body, cab, etc.
--------------------· ...........Extra Equi pment-I ternize......... _________ ................
Approved lock, N ame ........................ Freight and War Tax. ___________ _
Cash Selling or Renting Price $600.00
See rate Sheet for
Services, insurance and interest 35.00
Total Cost of Buyer on Time, $635.00 Cash Payment.----------Less Allowance, if any, Trade-in $329.00
Balance 10 Equal Monthly payments of $30.60
$306.00

so
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(Pencil Notation) Inc. ·3.00 c. 115 345
cgs.
2855

306.00
32.00
274.00
3.00

c. s. & L. R .

271.00 ch.

. THIS ASSIGNMENT MUST BE SIGNED BY DEALER
FOR VALUE RECEIVED, the Agreement (on the reverse side
hereof) and the note therein mentioned between the Buyer mentioned herein and the undersigned, and the property herein described and all the right, title and interest therein of the undersigned are hereby sold, assigned and transferred to City
page 39 r Savings & Loan Corporation, Petersburg, Virginia, its
successors or assigns.
_Dated this. 30th day of Sept. 1927.
Signed: M.P. Peebles, Jr.
Dealer

(Seal)

At Petersburg, State of Virginia.
By:... -------·-··----------.----------------------····
Officer, :Firm mP.mber or Owner.
Oct. 8, 1927.
MEMORANDUM DOCiillTED BOOI{ 12, PAGE 116
CORPORATION COURT OF THE CITY OF
HOPEWELL, VIRGINIA.
G. C. Alderson, Clerk.
By: Bessie M. Dolin, D. C.
Exhibit T. B. R.
All Questions must. be Answered.
COMMONWEALTH OF VIRGINIA.
Fee $1.00
(Read both sides
Do not send currency Department of
carefully)
Finance.
Division of Motor Vehicles
.
Title Department-Richmond.
Application for a certificate of Title for Motor Vehicle
I, M.P. Peebles, Jr., the Owner or Owners of the following described motor vehicle hereby make application for a certificate
of title for the said vehicle and for that purpose state under oath
the following facts:

--~~--------

---------------

-~--------~~-
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Name: M.P. Peebles, Jr.
Home Address: Petersburg, Va.
Business Address=-----------------·-····-······--·-·---····-·······--··-----·---·--····--··---------Number
Street
City
County
State
Occupation: Automobile Dealer
Description of Motor Vehicle
Make or trade name Chrysler. Style of Body Coupe. Engine No. 37448-A, year built 1927. Model & ..................num ..
her of Cylinders.................... Horse Power 21. Color of Body
Green. Color of Wheels Green. Kind of Wheels Wood.
Kind of Tires, Pneumatic. Carrying capacity 2.
page 40t Kind of Motive Power Gas. Give full account of
any private number or marks thereon or perculiar
~hara~terjstics of b.ody design, etc., which may assist in identifY,Ing said motor vehicle.......... ------------·-··---------------················---·······--------With what headlight or non-glare device is motor vehicle equipped
SOURCE OF OV\TNERSI-IIP, IF MOTOR VEHICLE WAS
PURCI-IASED NEW
(Note: Where motor vehicle has been purchased second hand,
use form on other side)
.
Date of Purchase._ .........................Form ...... ----------------·-----------------~------Nnme of Denier

Address of Dealer.......................... Method of payment......................
Liens, or indebtedness or unpaid balances, if any, at present time:
Amount $............ How secured.................... Date of Lien___________________ _
In whose favor or to whom due ........... Address ......... ,.
IMPORTANT:-Penalty for false statement on this application:
a fine from $100 to $5,000 or imprisonment from 1 year
to 5 years or both.
.
WITH LIEN
Signature of Applicant=------------------------········---By=---------------------------On this ....................day of---------- ··------------------·-192 ......, before me,
the subscriber, a Notary Public of the State of..................................
pr~siding at ............................ personally appeared the above named
applicant, residing at ............................ and being personally known
to me (or satisfactorily identified to me by----------------·--------------------·-residing at ________________________________ ) makes oath in due form of law that
the matters and things set forth in the aforegoing statement are
within his personal knowledge and are true as therein set forth.
Witness my hand
. .
.
Notary Public or Inspector
My cominiSsion exprres :........................................

~--
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page 41 ~

CERTIFICATE OF DEALER.

I hereby certify that. I have read the above application, that
the facts above are within my personal knowledge and are true
as therein stated.
Date____________________________________ _.______ Signature..·-----·-·-·-···------------------------·
Name of individual.

Trading as ______________________ ---·------··------__ .. _____ position.·--·-·---·--___ -----------------Name of corporation or partnership.

,

Title of offce of authority to certify

To be filled in only in Office of Director Division of Motor
Vehicles, Richmond, Virginia.
Examined and passed.·-----------··--·--·--·····-··------------------------------------------Be sure that you are buying an honest cor. .
·
(On reverse Side)
SOURCE OF OWNERSHIP, IF MOTOR VEHICLE WAS
PURCHASED SECOND HAND.
Date of Purchase 30 Sept. 1927
From W. A. Pendleton
Address Grand Central Hotel, Hopewell, Virginia.
Occupation of former owner Real Estate Business
Place of business or employment: Hopewell, Va.
How was motor vehicle paid for Bill of Sale
-Li~n~, jndebtedness or unpaid balance, if any, at present time:
Amount $ ____________________ How secured B of S. Date of Lien 306.00
In. whose favor or to whom due City Savings & Loan Corporation.
Address Petersburg, Virginia. Has Engine No. been altered or
obligerated? No. If so, how? ............ :... ------··········-···-··---------··-·-·--·Former successive owners (trace title to original dealer, if possible.
Not required where assignment of certificate of title accompanies
·application).
page.42r

Name

Address

If purchased from outside of the State of Virginia:
Last year registered in State .from which purchased _________________________ _
In whose name was motor vehicle registered at that time _______________ _
Out of State license number at time of Purchase..... ----·--····-···---------(signature of Applicant (Signed) M.P. Peebles, Jr.
On this 1st day of Oct. 1927, before me, the subscriber, a
Notary Public of the State of Va. residing at Petersburg, Virginia,
personally appeared the above named applicant, residing at
Petersburg, and being personally known to me (or satisfactorily
indentified to me bY----------····--··-----····-residing at ____________________________ )
makes oath in due form of law that the matters and things set
forth in the aforegoing statement are within his personal knowledge and are true as therein set forth.
Mary A. Gresham
Witness my hand
Notary Public.
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CERTIFICATE OF VENDOR
(Not required where assignment of certificate of title
accompanies application)
I hereby certify that I have read the foregoing application
that I sold the motor vehicle therein described to the- applicant
and that the facts stated in said application are true to the be~ t
of my knowledge and belief.
Date.................................. Signature of Vender....................................
Name of person selling motor \'chicle.

CERTIFICATE OF DEALER.
(Not required where assignment of certificate of· title accomly above is obtained.)
page 43 ~ I hereby certify that the motor vehicle described
hereon, when new, was originally sold by me and that
it has been resold to the applicant for this certificate of title by a
person entitled to dispose lawfully of it, and I believe a clear title
·
of ownership should be grapted.
Date ____________________________________ Signature......................................................
Tranding as.................. --------------·········---------·-············-----------------------------Name of corporation or partnership"

INSTRUCTION.
On cars purchased outside of State it is necessary that a
certificate of title and Bill of sale be attached.
Use typewriter or ink in filling out this blank.
Great care should be taken in stating correct Engine and
Serial Numbers on this application as all cars are identified
only by these numbers. Serial number usually found on foot
board or dash and on frame. Engine number found on
plate or stamped (cut in) on motor. Do not confuse engine
number with casting dates and part numbers which are raised
:figures.
If in doubt as to your engine and serial numbers have
car examined at a reputable garage or communicate with
the manufacturer. Penalties: Anyone operating a machine
in this State after July 1, 1924, without first proctiring a certificate of title, as herein provided, shall be guilty of a misdemeanor, and upon conviction shall be fined not less than
$25.00 nor more than $10,000.00.
Anyone selling a motor vehicle after June 30, 1924, without first procuring certificate of title . shall be guilty of a
felony, and upon conviction fined not less than $50.00 nor
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more than $1,000 or by imprisonment for not less
than 90 days nor more than five years, or by both
such fine and imprisonment.
Anyone making a false statement in his application for
the certificate of title, or in any assignment thereof, shall
be deemed guilty of a felony and upon conviction punished
by a :fine ·of not less than 100.00 nor more than $5,000.00,
or by imprisonment for not less than one year nor more
than :five years, or both such fine and imprisonment.
Penalty for alteration of certificate of title or forgery of
same-Fine of not less than $100.00 nor more than $5,000.00,
or impri~onment for not less than one year nor more than five
years or both such fine and imprisonment.
The Certificate of Title need not be carried in the motor
vehicle. It should be kept in a secure place when issued to
and received by you. Bear in mind that it should be kept in
a secure place as are other valuable documents, since after
once issued its possession will be necessary to prove title,
and its presentation necessary to sell a motor vehicle.
page 44

~

EXHIBIT T. B. R.
Title Number
438315

J\fOTOR VEffi'CLE

COl\:I~IISSIONER

·commonwealth of Virginia.
CERTIFIC.ATE OF TITLE OF A MOTOR VEHICLE.
I, Jas. ~I. Hayes, ,Jr., Motor Vehicle Commissioner of the
Commonwealth of Virginia, do hereby certify that pursuant
to the provisions of Chapter 149 of the Acts of the General
Assembly of Virginia passed at the session of 1926, that an
application has been made to me as by said act
page 45 ~ prescribed for a. certificate of title of a motor
vehicle as follows :
Make

Body

Chrysler
438315

Coupe

.

Engine No. H. P. Weight
Date
or ton
37448-A
21
June 27, 1927
Year 27 V\Teight 2230

A. S. J. Wheeler, et als., v. City Savings & Loan Corp.

55

W. A. Pendleto~,
10 W. Main Street,
Richmond, Va.
And that the applicant has stated under oath that said
Motor Vehicle is subject to the following liens:
Amount
$300.00

Kind
D/T

Date
6-16-27

Favor of
Credit Small Loan Service
209 E. Grace St. Richmond

I do further certify that I have used reasonable diligence
in ascertaining whether or not the facts stated in said application for a certificate of title are true, and that I am satisfied that the applicant is the lawful owner of the abovedescribed 1Iotor Vehicle, or is otherwise entitled to have the
same registered in his name.
·
Wherefore, I do hereby certify that the above named applicant has been duly registered in my office as the lawful
owner of the above described motor vehicle, or as otherwise entitled to have the same registered in his name, and that
it appears upon the o:ffieial records of my office that at the
date of the issuance of this certificate, said ~fotor Vehicle
is subject to the liens hereinbefore enmumerated, if any, and
none other.
At witness, my hand and seal of my office the day and
year set opposite the name of the applicant in
page 46 ~ the aforegoing certificate.
JAS. M. HAYES, JR.,
Vehicle Commissioner.

~fotor

(Seal of Commissioner.)
Note: To transfer ownership the assignment of title on
the back hereof must be properly filled and acknowledged
before a Notary Public or other officer authorized to administer an oath.
(reverse side)
(Read carefully before buying or selling.)

-----------
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INFORMATION.
For your own protection, do not bny a nsed car coming
from outside of this State unless the party selling same has
registered car in Virginia.
See that Motor number on certificate of title corresponds
with number on Motor, and that Motor number has not been
changed nor altered.
The Certificate is transferable only 'vhen recorded and
filed at the office of the Motor Vehicle Commissioner, and
is valid only 'vhen the car described above is owned by the
individual, firm or corporation named herein.
·
The certificate of title need not be carried in the car. It
should be kept in a secure place, as are other valuable papers.
Its possession by the applicant may become necessary to
prove title in the event of question as to the ownership of
the car.
Anyon~ operating a machine in this state after July l,
1924 without first procuring ·a certificate of title, as herein
provided shall be guilty of a misdemeanor, and upon conviction thereof, shall be punished by a fine of not less than
$25.00 nor more than $1,000.00.
.
page 47 } Anyone selling a motor vehicle after June 30th,
1924, without first procuring certificate of title
shall be guilty of a felony, and, upon conviction thereof,
shall be punished by a fine of not less than $50.00 nor more
than $1,000.00, or by imprisonment for not less than 90 days
nor more than :five years, or by both such fine and imprisonment.
Anyone making a false statement in his application for
the certificate of title, or in any assignment thereof, shall
be deemed guilty of a. felony, and, upon conviction, shall be
punished by a fine of not less than $100.00 nor more than
$5,000, or by imprisonment for not less than one year nor
more than five years, or both such fine and imprisonment.
Anyperson who shall alter or forge, or cause to be altered
or forged, any certificate of title issued by the '1\fotor Vehicle
Commissioner, or any assignment tl1ereof, or who sh'all hold
or use any such certificate of assignment Imowing the same
to h_ave been altered or forged shall be deemed guilty of a
felony, and, npon conviction thereof, sl1all be liable to a fine
of not less than $100.00 nor more than $5,000.00, or to imprisonment for a period of 11ot less than one year nor more
tlwn five years, or both.

A. S. J. Wheeler, et als., v. City Savings & Loan Corp.

57

ASSIGNMENT OF TITLE.
When properly filled out and acknowledged must be presented to the Motor Vehicle Commissioner accompanied by
a properly filled and acknowledged application for registration.
we
For value received I hereby sell, assign or transfer unto
M. R. Peebles, Jr. Address Petersburg, Va.
The motor vehicle described on the reversed side of this
I
certificate, and we hereby warrant the title to the
page 48 ~ said Motor Vehicle, and certify that at the time
.
of delivery the same is subject to the following
liens or encumbrances and none other.

Signature of Assignor.
By: W. A. PENDLETON.
On the 30th day of Sept. 1927, before me, the subscriber, -a
Notary Public of the State of Va. residing at Petersburg,
personally appeared the above named assignor, residing at
Hopewell, Va.. and being personally known to me (or satisfactorily identified to me by ........... : . .............. .
Residing at ...................... ) makes oath in due form
of law that the matters and things set forth in the foregoing
statement are within his personal knowledge and are true as
therein set forth.
Witness my 11and.
MARY A. GRESHAM,
Notary Public.
My commission expires Setp. 10, 1930.

EXHIBIT T. B. R. (COPY.)
l{NOW ALL MEN BY THESE PRESENTS,- That woW. B. Nelson and Nathaniel Stuart Nelson, are held firmly
bound unto A. S. J. Wheeler Sergeant of the City of Hope-
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well, Virginia, the just and full sum of $625.00 Six Hundred
and Twenty-five dollars and 00/100, to the payment whereof,
well and truly to be made to the said Sergeant as aforesaid,
his executors, administrators, or assigns, we bind ourself,
our heirs, executors and administrators, jointly and severally
firmly by these presents. Sealed with our seal, and dated this
14th day of October, 1927.
The condition of the above obligation is such,
page 49 ~ that whereas, W. B. Nelson, has sued out of the
Civil Justice Court of the City of Richmond, Virginia, a writ of fieri fac·ias against the goods and chattles
of W. A. Pendleton, upon a judgment obtained in the said
court, which writ, "rith the legal costs attending the same,
amounts to the sum of One Thousand Sixty-One and 66/100
Dollars; and whereas A. S. J. Wheeler, Sergeant of the City
of Hopewell, Virginia, by virtue of the said writ to the said
Sergeant directed, hath levied the same on the following
property found in the possession of the said W. A. Pendleton,
to-wit: One Chrysler Coupe-State License No. 18747 and a
doubt arising whether the said property is liable to said
levy or not the said Ser~eant hath required of the said W. B.
Nelson bond, with Good security, to indemnify him the said
Sergeant as aforesaid, pursuant to the Act of Assembly. in
that case made and provided.
Now, if the above bound W. B. Nelson and Na.thaniel
Rtuart.Nelson shall indemnify the said Sergeant against all
damages which he may sustain in consequence of the seizure
or sale of the property on which the said execution has been
levied; and moreover shall pay and satisfy to any. person
or persons claiming title to the said property and all damages which such person or persons may sustain in conseouence of such seizure or sale, and shall also warrant and defend to the purchaser or purchasers of the said property,
snch interest and estate therein as shall be sold under the
said execution then the above obligation be void, otherwise
to remain in full force, and 've hereby 'vaive the homestead
exemption in this case.
(Signed)
page 50

~

W. B. NELSON,

(L. S.)

State of Virginia,
City of Richmond, to-wit:

Before me, a J ust.ice of the Peace of said City this day
personally appeared W. B. Nelson and Nathaniel Stuart
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Nelson and severally aclmowledged that they had signed
and executed the within bond; and the said Nathaniel Stuart
Nelson made oath that his real estate is worth the sum
of $625.00, Six Hundred and Twenty-five and 00/100 Dollars
and this, after the deduction. of all debts and liabilities and
all legal exemptions.
Given under my hand this 14th day of October, 1927.
G. R. CROWDER, J. P.
W. B. Nelson vs. Indem. Bond ft. fa.
page 51

~

W. A. Pendleton.

Virginia :

In the Clerk's Office of the Corporation Court of the City
of Hopewell.
I, G. C. Alderson, Clerk of the Corporation Court of the
_ City of Hopewell, do certify that the foregoing is a true
tramscript of the record in the case of City Savings & Loan
Corporation, plaintiff against A. S. J. Wheeler and The Aetna
Casualty & Surety Company of Hartford, Connecticut, Defendants, lately pending in the said Court.
I further certify that the said record was not made up
and completed until notice had been given to the attorneys
. for the appellees.
Given undQ.r my hand this 22nd day of February, 1929.
(Signed)

G. C. ALDERSON, Clerk.

Fee for transcript: $32.50.
I, G. C. Alderson, Clerk of the Corporation Court of the
City of IIopewell, Virginia, do certify that the foregoing is
a true and correct copy of the record in the case of City Savings and Loan Corporation against A. S. J. \Vheeler, et al.,
as prepared and delivered to Mr. Nathaniel Stuart Nelson
on February 22, 1929.
Given under my hand this the 4th day of November, 1929.
G. C. ALDERSON, Clerk.
Fee for copy of transcript, $32.50.
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Virginia:

In the Clerk's Office of the Corporation Court of the City
of Hopewell.
I, G. C. Alderson, Clerk of the Corporation Court of the
City of Hopewell, do hereby certify that in making a certified
copy of the record in the case of City Savings & Loan ·Corporation vs. A. S. J. Wheeler, et al., that the following was
inadvertently omitted at the bottom of page 49 of said record:
"(.signed) Nathaniel-Stuart Nelson, (L. S.)." This omission
was made due to the fact that the copy of the record dated
November 4th, 1929, was mad~ from the carbon of the original
record made on :F,ebruary 22, 1929, which said .original record
was lost, and the carbon copy did not show "Nathaniel
Stuart Nelson'' on account of lack of margin at the bottom
of the sheet. The original indemnifying bond filed in this
office was signed as follows:
W. B. NELSON,
NATHANIEL STUART NELSON,

(L. S.)
(L. S.)

Given under my hand this the 6th day of November, 1929.
•
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: ~:

G. C. ALDERSON, Clerk.
A Copy-Teste :
H. STEWART JONES, C. C.
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