IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

BEULAH SHANK

Appellant

V.

J. F. CRAUN AND OTHERS

Appellees

To the Honorable Judges of the Supreme Court of Appeals of
Virginia:
Your petitioner, Beulah Shank, respectfully represents:

That she is aggrieved by a decree of the Circuit Court of Rockingham County, Virginia, entered on February 7, 1934, in the chancery
cause then pending in said Court, in which J. F. Craun and W. J.
Kaylor were complainants and Lago & Stickley and J. V. Lago were
petitioners and Beulah Shank and E. M. Shank were defendants, the
object of the suit being to set aside as voluntary and fraudulent, so
far as their respective liens were concerned, a deed from E. M, Shank
to Beulah Shank dated Septeml^ier 24, 1932. This is the decree ap
pealed from (R. 176).
A transcript of the record of said cause accompanies this petition.
A STATEMENT OF THE FACTS IN THIS CASE

That Beulah Shank, the appellant, is the wife of one E. M.
Shank. At the time of the execution of the deed now under attack,

the said E. M. Shank and Beulah Shank were the joint owners of a
59-acre farm situate in Rockingham County, Virginia. That the

purchase price of the farm in question on March 1, 1926, was
$9,500.00, which farm is now estimated to be worth from $3,500.00
to $5,000.00. That the chattel property covered by the deed under
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attack was worth about $350.00 (R. 56). Beulah Shank bought and
paid for household and kitchen furniture (R. 56).
That the complainants and the petitioners in the above entitled
cause are judgment creditors of E. M. Shank, the husband of Beulah
Shank. All of their judgments were obtained from six weeks to
several months after the execution and delivery of said deed from
E. M, Shank to Beulah Shank, which deed is alleged to be fraudulent
and void.

That Beulah Shank is a woman of indefatigable energy, of ex
ceptional business judgment, and a most capable and efficient worker,
whether it be in the field or in the home or with poultry, and that,
from the time of her marriage with E. M. Shank in 1909, she was
desirous of purchasing and owning her own property upon which she
could live and make her home.

That her husband, E. M. Shank, upon the contrary, is shown to
be lazy and indifferent and apparently incapable of efficiently manag
ing a farm or of accumulating funds, and seemed to have no desire to
aid his wife in the acquisition of a home. This is evidenced by the
fact that of the $2,350.00 which he paid upon the purchase price,
torwit, $9,500.00, of the farm now under consideration, he inherited
$2,300.00, and paid only $50.00 from his earnings.
That during the period from 1909 to 1915 the Shanks successively
rented several farms, and Beulah Shank not only gave attention to
her household duties, but raised fowls and aided in the farm work.

The money made by her from her fowls during this period she used
in part for home purposes, and the balance she gave to her husband,

E. M. Shank (R. 40-1; 89-90).

'

That, by the year 1915, she realized that no headway was being
made in accumulation of any funds with which to acquire a home;
that E. M. Shank would not co-operate with her (R. 101); and she
then opened a separate account in which she kept the money she made
from her poultry business (R. 41). E. M. Shank, her husband, had
the benefit of the profits derived from the balance of the farm, and
they have ever since conducted their farming operations upon this
basis, except that probably from about the year 1929 the said Beulah
Shank kept a small flock of sheep and a few hogs, in addition to her
poultry. All her fowls and stock, while allowed, of course, to run
upon the farms which they occupied from time to time, were fed
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primarily with grains and feeds purchased by the said Beulah Shank
out of funds accumulated by her from her poultry business, only a
very small portion of the grain raised upon the farm by E. M. Shank
being used for these purposes (R. 41-2; 45).
That the said E. M. Shank, from the time that the said Beulah

Shank opened an account of her own, in 1915, recognized that all of
the poultry belonged to the said Beulah Shank individually and was
separate and distinct from his property, and he never made any claim
at any time to any part of the proceeds derived by her from the sale
of said property (R. 46).
That Beulah Shank made most of her money, during the war

period when prices were very high (R. 44-45).
That the said Beulah Shank, in addition to paying for the feed
for her fowls and stock, also paid for the maintenance and support,
education, clothing, and doctor's bills for their children, and for her
own support, clothing, doctor's and nurses' bills and hospital expenses,
and the said E. M. Shank did not contribute in any substantial way to
her or the children. He only furnished one suit and one pair of

gloves, the latter costing ten cents, for the older boy, and some small
amountof groceries of inconsequential value for the home (R. 46-54).
That the said Beulah Shank also found time to remodel their

home, to dig reservoirs, lay pipes, plaster, paint, paper, etc. The house
hold and kitchen furniture described in the deed now under attack and

the fowls and the sheep therein referred to were purchasd by the said
Beulah Shank with her own funds, with the exception of several

pieces of old furniture which were inherited by E. M. Shank, and
these articles were included in said deed to her because all of the

property upon the farm was assessed in the name of E. M. Shank
(R. 54-56).
That, from the year 1915 to March, 1926, when the farm now
under consideration was purchased by the said E. M. and Beulah
Shank, the said Beulah Shank had been so successful in her manage

ment of her poultry business that she had accumulated and had in bank
and on loans, in addition to the monies which she had paid out for the
purposes aforesaid, the sum of $5,050.00, to-wit:
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Cash in Bank
Amount of Painter loan

Amount of
Amount of
Amount of
Amount of

O. I. Berry loan
O. D. Flory loan
Mary J. Saufley loan
Frank Riddleberger loan...

$1,700.00
1,350.00

700.00
500.00
400.00
400.00
$5,050.00

(R. 191).
That the said Beulah Shank only paid on the purchase price of
said farm from the proceeds of her produce on the farm now under
dispute the sum of $1,210.75.
That the Court's attention is here called to the several bank

books and statements of account filed as exhibits in this cause, which
show in detail how the said Beulah Shank made her accumulations

(R. 178-194).
That the only funds received by Beulah Shank from E. M. Shank
are found among the deposits made on March 1, 1926, in her savings
account in The National Bank of Harrisonburg, Virginia, as to which
she testifies that in order to get the funds ready with which to make
the down payment upon the land in question the said E. M. Shank
turned over to her certain funds, as he did not keep any bank account,
and further that the one item marked discount was money at that
time borrowed (R. 80 and 95). Said E. M. Shank has been given

credit for all of the money which he at that time deposited or at any
other time paid upon said property. The other large deposits which
appear on her bank books were due to collections of interest and loans.
That the manner in which said purchase price of $9,500.00 has
been, in part, paid, and the balance due thereon is fully set forth in
the answer of Beulah Shank, and special reference is made to said
answer for the details thereof (R. 10-17). A brief statement of said
payments and by whom the same were made and the relative amounts
paid by E. M. Shank and Beulah Shank, respectively, is as follows:
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The consideration for said farm in 1926 was...

The cash payment was

5
$9,500.00

$4,000.00

MEMO.: Of the cash payment E. M.
Shank paid $2,300.00, and Beulah
Shank $1,700.00.

The deferred payments were evidenced by five
bonds made by E. M. Shank and Beulah
Shank in the sum of $1,100.00 each, pay
able on or before March 1, 1927, 1928,
1929, 1930, and 1931, respectively, all se
cured by a vendor's lien on said property,
the total of which is
$5,500.00

$9,500.00

$9,500.00

That, upon inquiry by Beulah Shank, she found that this loan
could be re-financed at five per cent, instead of six per cent., which
the above bonds called for, and, on May 2, 1927, the balance unpaid as

of that date, namely $3,300.00, was re-financed, as shown by the deed
of trust dated May 2, 1927, from E. M. Shank and Beulah Shank to
Ward Swank, Trustee, securing J. F. Craun in the sum of $3,400.00.
That the cash consideration and the deferred payments under the

original purchase and under the re-financing, as above referred to, the
said Beulah Shank paid$6,260.75, and E. M. Shank paid only the sum
of $2,350.00, and in the deed now under attack the said Beulah Shank
assumed the payment of the principal sum of $1,700.00, which was
evidenced by the joint obligations of E. M. Shank and Beulah Shank,
and the interest thereon.

It thus appears that the amount that has been actually paid upon
the purchase price of said property is $8,610.75, of which Beulah
Shank paid $6,260.75, and E. M. Shank $2,350.00. Beulah Shank's
half of the entire purchase price thus paid is $4,305.37, but, as she has
paid $6,260.75, she has overpaid the amount due by her to the extent
of $1,954.38. E. M. Shank's one-half of the unpaid purchase money,
with interest thereon to the date of the deed now under attack, is

$971.97, which amount, when added to the $1,954.38 which Beulah
Shank has over-paid on the purchase price of said property, shows
that the consideration for the half interest in said property at the time
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of the purchase by the said Beulah Shank from E. M. Shank was

$2,926.35, and the evidence in this case shows that this is an adequate
consideration not only for a one-half undivided interest in said real
estate but also for that portion of the personal property which be

longed to E. M. Shank and was transferred under said deed, or, to put
this proposition in a different way, under the facts aforesaid E. M.
Shank was not entitled to receive anything from the purchase price of
said farm until he had paid to Beulah Shank a sufficient sum to
equalize their investments in said property, and therefore, when she
assumed the balance of the deferred payments on said property she
was paying more than her part of the purchase price and more than
the property was worth at the time of the purchase. At this point,
special reference is made to the granting clause of the deed now under
attack, which is: "the said party of the first part doth grant and
convey, bargain and sell, with general warranty of title, unto the
said party of the second part, all of his right, title and estate in and to
the following real and personal property,". This is nothing more than
a quit claim deed. Now, what was the interest that the grantor had in
the property at the time of the conveyance? It was simply an un
divided one-half interest in said property, which, however, was subject
to (1) an unpaid deed of trust lien, the one-half of which lien
amounted to $971.97, and (2) to said sum of $1,954.38, which was the
amount that Beulah Shank was entitled to by virtue of her over-pay
ments on the purchase money bonds as above shown. In other words,

when Beulah Shank assumed the payment of these two obligations
totaling the said sum of $2,926.35, she had assumed more than his

one-half undivided interest in said farm and personal property was
worth.

The evidence in this case absolutely refutes any idea of a gift
from Beulah Shank to E. M. Shank of any money paid by her on the
purchase price of the property.

Beulah Shank is relying on her right to subrogation for her pro
tection in this matter to the extent of $1,954.38.
It is submitted that the creditors of E. M. Shank cannot recover

more than his share in the property is worth, and in a creditors' suit
Beulah Shank will be subrogated to the rights of the lien creditors of
Beulah Shank and E. M. Shank to the extent of her over-payments on
E. M. Shank's interest in said property.
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ASSIGNMENT OF ERRORS

(1) The Court erred in holding in its decree entered in this
cause on February 7, 1934, that the deed from E. M. Shank to
Beulah Shank, dated September 24, 1932, was voluntary and fraudu
lent as to the claims asserted in said cause by the complainant and
petitioners.

(2) The Court further erred in that its said decision is directly
in the teeth of the evidence in this cause.

ARGUMENT AND AUTHORITIES

The doctrine of subrogation and the principles upon which it is
founded are so well known and recognized that it is considered a

(matter of supererogation to attempt to explain the doctrine. Suffice it
to say that subrogation is not founded upon a contract between the
parties, nor upon their intention, but it is a creature of Equity, and is
called forth to protect one who has paid more than her share of a
joint obligation secured by a lien. No assignment of the bonds or
other evidences of debt is necessary, and, where the bonds have been
released of record, the release will be set aside by a Court of Equity as
invalid, if ncessary to work out the subrogation.
See 9 Michie's Digest, Pages 337, 338, and 339.

Equally clear is the proposition that husband and wife, as to their
property rights during coverture, are strangers.

A correct statement of the law in regard to this matter is believed
to be:

Under Section 5134 of the Code and under the decisions herein

after cited, a husband today, in Virginia, is only entitled to the serv
ices of his wife about domestic affairs and to her society. He is not

entitled to any compensation or monies which his wife may make from
any undertaking that she may enter into.
Your Honor's attention is called to Section 5134, which provides,

among other things, that "A married woman shall have the right to
acquire, hold, use, control, and dispose of property, as if she were
unmarried,
A married woman may contract and be con
tracted with, sue, and be sued, in the same manner and with the same

consequences as if she were unmarried,

notwith-
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standing the husband may be entitled to the benefit of her services
about domestic affairs"

In the case of Moreland vs. Moreland, 108 Va. 93, 60 S. E., at

P. 734, our Court of Appeals has held that our Act in regard to the
rights of married women, now Section 5134, is as liberal as that
enacted by any other State.

It is well recognized by the authorities that woman may be a sole
trader, and it was held by the West Virginia Court in the case of
Mains v. The Parkersburg &c R. R. Co., 84 S. E. 923, that "The

earnings of a married woman are her separate estate, and, although
she is living with her husband, she may sue alone for personal injury,
and is entitled to recover for loss of time and money expended in
effecting a cure, if she avers and proves that her time, or a material
part of it, was spent in earning money for herself."
In the case of Humphreys vs. Strong, 141 Va. 146, 126 S. E., at
P. 195, Judge Burks, in commenting upon the above Section of the
Code, said:

"As to her property rights during the coverture, they
are as strangers."

In the case of Layne vs. Tobacco Growers Association, 147 Va.
878, 133 S. E., at P. 359, Justice McLemore held that, under Section

5134, there was nothing to prevent the wife from engaging in any
lawful business that her circumstances might suggest as desirable.
In the case of Kinnear's Admr. vs. Woodson, 94 Va. 711, 27
S. E. 457, the syllabus states the law of the case as follows:

"In an action to satisfy a judgment against a husband,
out of land which is in the wife's name, on the ground that
property was purchased by funds furnished by the husband,
when it is shown that he could not have furnished them, and
the proof is that she was engaged in a business from which
resources might reasonably be expected with which to make
the purchase, the presumption that the husband furnished
the money has been repelled."

The Court's attention is called to this case because the old case of
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Seitz vs. Mitchell, 94 U. S., 580, and the case of Yates vs. Law, 86

Va. 120, are referred to, and their holdings are explained, and those
cases are distinguished from the one under consideration, the Court
holding that when the wife shows that the property was purchased
with means "other than her husband's" that the cases referred to are

satisfied and the presamiption of fraud is repelled. Also see in this
connection the case of First National Bank &c v. House, 145 Va. 149,
133 S. E. 664.

The case of Harris vs. Carver, 139 Va. 676, 124 S. E. 206,
would seem to be conclusive of the case now under consideration.

The facts, briefly stated, are: that Mr. and Mrs. Harris and their
children resided upon a farm which she contracted to purchase, and
she and the children made the purchase money during the high prices
incident to the war from the raising of tobacco; that Harris, the
husband, had no means of his own, but did cultivate a small tract of

land, and used what he made therefrom for the benefit of the family.

Judge Holt held that the property belonged to Mrs. Harris, and could
not be subjected for the debts of Mr. Harris, because the same was
paid for with funds other than those of the husband, and, in this
connection, stated that Harris did do some woiMc on the farm, yet he
made no direct contribution to the purchase price, and that his indirect
contribution to the support of the family was negligible. In this

opinion. Judge Holt distinguishes the case of Yates vs. Lazv, above
cited, and also the case of Johnson vs. Abies, 119 Va. 593, 89 S. E.
908.

Where no actual fraud is alleged or shown, then the
wife is entitled to be repaid the purchase money lien paid
off by her even if the deed for other reasons be set aside.
It will be noted that there is no allegation of actual fraud in con
nection with the alleged fraudulent transfer from E. M. Shank to
Beulah Shank, but that the allegations made were that the transfer
was for a consideration not deemed valuable in law.

In the case of

Dickenson vs. Patton, 110 Va. 5, 65 S. E., at P. 531, the Court says:
"Whilst the conveyance to Mrs. Patton must be set
aside as in fraud of the rights of her husband's creditors, it
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does not appear that she was guilty of actual fraud in the
transaction, and she will be entitled to be repaid the pur

chase money lien paid off by her out of the proceeds of the
sale of the property, and to have that lien treated as in
force for her protection."
When the wife shows that she paid a valuable consideration for
the property purchased from her husband, then the burden shifts to
the creditors to show that the consideration was not adequate, and

the disparity between the real value of the property conveyed and the
consideration paid therefor must be so glaring as to satisfy the Court
that the conveyance was not made in good faith. See 5 Va. and W.
Va. Dig., P. 112, Section 30, and P. 118, Sect. 43; also the case of
Cohn vs. Ward (W. Va.) 9 S. E., P. 41.
The appellant, for the reasons heretofore assigned and others to
be assigned at the hearing, respectfully submits that the decree of
February 7, 1934, adjudicating the principles of said cause, is erron
eous, and the appellant prays that an appeal therefrom be allowed and
a supersedeas thereto be awarded, and that said decree be reviewed,
reversed, and set aside, and such decree entered in the premises as

will do justice to the appellant. The appellant adopts this, her petition,
as her brief in this cause, and prays that it may be so read.
The undersigned counsel for appellant desires to state orally the
reasons for reviewing the decision above complained of, and asks, if it
be in accord with the practice of the Court, that the time for the
hearing in this matter be at least five days after the time for filing of
rei)ly briefs by opposing counsel, in order that counsel for appellant
may have time to consider the arguments of opposing counsel.
It is hereby certified that there was mailed, on March 31, 1934, to
Ward Swank, attorney for the complainants, and to H. W. Wyant,
attorney for the petitioners, carbon copies of the foregoing petition,
the said attorneys being the only opposing counsel appearing in the
trial court in this cause.

BEULAH SHANK.

By Counsel.
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GEO. S. HARNSBERGER, Counsel.

I, Geo. S. Hamsberger, an attorney practicing in the Supreme
Court of Appeals of Virginia, do certify that in my opinion there is
error in the decree complained of in the foregoing petition, for the
reasons therein set forth, and that said decree should be reviewed,
reversed, and set aside.

Given under my hand this 31st day of March, 1934.
GEO. S. HARNSBERGER,

Attorney.

Received April 2, 1934.
M. D. WATTS, Clerk.
VIRGINIA:

In the Supreme Court of Appeals held at the Lbirary Building in
the City of Richmond on Wednesday, the 11th day of April, 1934.
Upon the petition of Beulah Shank an appeal and supersedeas is
awarded her from a decree entered by the Circuit Court of Rockingham County on the 7th day of February, 1934, in a certain chancery
cause then therein depending wherein J. F. Craun and W. J. Kaylor
were complainants and the said petitioner and E. M. Shank were de
fendants, upon the petitioner, or some one for her, entering into bond
with sufficient security before the clerk of the said circuit court in the
penalty of three hundred dollars, with condition as the law directs.
A Copy, Teste: M. D. WATTS, Clerk.
Certified to lower court April 13, 1934.
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1*

*In the Office of the Clerk of the Circuit Court of Rock-

ingham County, March 31, 1934.

J. F. CRAUN AND W. J. KAYLOR
V.

Complainants

In Chancery

BEULAH SHANK and E. M. SHANK, her husband. .Defendants
BE IT REMEMBERED that heretofore, to-wit, at First Jan
uary Rules, 1933, came the complainants by their attorney and filed
in the Clerk's Office of the said Court their bill in chnacery in the
words and figures following, to-wit:
2*

*BILL OF COMPLAINT

To the Honorable H. W. Bertram, Judge of the Circuit Court of
Rockingham County, Virginia:
The bill of complaint of W. J. Kaylor and J. F. Crawn respect
fully represents:
That on the 24th day of September, 1932, and now, one E. M.
Shank was, and is, justly indebted to your orator, W. J. Kaylor, in

the sum of $180.00, together with interest from the 15th day of
December, 1931, ten per cent attorney's fee thereon, and $3.75 costs;
on which debt judgment was on the first day of November, 1932,
recovered before J. W. Keiter, J. P.; and which judgment is duly of
record in the Clerk's Office of Rockingham County, in Judgment Lien
Docket Number 15, at page 196, and a transcript whereof, marked
"Exhibit A," is filed herewith and is asked to be read as part hereof.
That on the said 24th day of September, 1932, and now, said
E. M. Shank was, and is, justly indebted to your orator, J. F. Crawn,
in the sum of $757.11, with interest on $218.18, a part thereof, from

December 24, 1929; on $298.93, another part thereof, from January
4, 1930; and on $177.00, the residue thereof, from May 4,
3*
1931; and $7.50 costs; on which that judgment was in *this
Honorable Court and on the 3rd day of November, 1932, re
covered ; and which judgment is duly of record in the Clerk's Office of

Rockingham County in Judgment Lien Docket Number 16, at page 1,
and a transcript whereof, marked "Exhibit B," is filed herewith and is

asked to be read as part hereof.
That all of the aforesaid indebtedness remains due and unpaid,
and that the Homestead Exemption has been by the said E. M. Shank
waived with respect to the same.
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That your orators further aver that the said E. M. Shank on the
said 24th day of September, 1932, executed to Beulah Shank, his wife,
a deed whereby he conveyed to said Beulah Shank the following real
and personal property, to-wit:
Real Estate: All interest, the same being a one-half interest, or
more, owned by said E. M. Shank in a valuable tract of land, with
improvements thereon, containing 53 acres and 17 poles, situate south
east of Mount Crawford in Ashby District, in Rockingham County,
and being the same real estate conveyed to the said E. M. Shank and
Beulah Shank, his wife, by Irma Shaver and others, by deed dated
March 1, 1926, and recorded in said Clerk's Office in Deed Book 137,

at page 46.
Personal Property: The following personal property owned by
said E. M. Shank, to-wit:

2 mules; 1 mare; 1 Jersey cow; 1 Holstein Jersey cow; 4 yearling
heifers; 2 brood sows; 2 shoats; 10 Poland-China shoats; 1 John
Deere two-horse wagon; Milwaukee binder; McCormick mower;
McCormick-Deering manure spreader; Superior grain drill; "Plows
harrows and other farm implements," 2 sets work harness;
4*
*DeLavell cream separator; 24 ewes and 1 buck; "all fowls and
all household and kitchen furniture."
That said deed was admitted to record in the Clerk's Office of

Rockingham County on the 24th day of September, 1932, and is now
of record in said office in Deed Book 153, at page 182; and an office
copy whereof, marked "Exhibit C," is filed herewith, and is asked to
be read as part hereof.
That your orators here aver and charge that the said deed was
not upon a consideration deemed valuable in law, or upon an adequate
consideration, but was executed with intent to hinder, delay, and de
fraud the creditors of the said E. M. Shank, and especially your
orators.

That your orators here further aver and charge that the said
Beulah Shank, grantee in said deed, and wife of the said grantor,
E. M. Shank, had at the time of execution of said deed full knowl

edge of the said fraudulent intent and purposes of the said E. M,
Shank in executing said deed, and of the financial condition of said
E. M. Shank, and of the existence of the relief as in the premises
may be just and right may be granted.
Wherefore your orators pray that the said E. M. Shank and
Beulah Shank may be made parties defendant to this bill and re
quired to answer the same, but not under oath, the oath being hereby
waived; that the said deed of date September 24, 1932, from E. M.
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Shank to Beulah Shank, recorded in the Clerk's Office of Rockingham County in Deed Book 153, at page 182, may be wholly avoided
and set aside; that accounts may be taken; that the said real estate
and personal property conveyed and transferred by said deed,
5*
or so much thereof as may be necessary to satisfy the "'obliga
tions of your orators may be sold, should the rents and profits
thereof not pay your orators' said judgments in five years; or other
wise that the land be rented out, and in either event, that your orators'
and such other debts as may be binding upon said property, may be
paid; that a reasonable and proper attorney's fee may be allowed to the
attorney instituting and conducting this suit; and that all such other,
further and general relief as in the premises may be just and right
may be granted. And your orators will ever pray, etc.
W. J. KAYLOR,
J. F. CRAWN,
By Counsel.
WARD SWANK, Of Counsel.
"EXHIBIT A"

VIRGINIA:

In the Clerk's Office of the Circuit Court of Rockingham County,
January 2, 1933

W. J. KAYLOR

..Plaintiff

vs.

E. M. SHANK

Defendant

Judg<?ment in favor of plaintiff for $180.00, with interest thereon
at the rate of six per centum per annum from the 15th day of Decem
ber, 1931, until paid, and $3.75 costs, together with an attorney's fee
of ten per cent; subject, however, to the following credits:
6*
*This judgment was obtained before J. W. Keiter, J. P.,
on Nov. 1, 1932, and was duly docketed in the Clerk's Office of
the Circuit Court of Rockingham County, Virginia, on Nov. 2, 1932,
in Judgment Lien Docket No. 15, page 196.
Teste: J. ROBERT SWITZER.
By W. E. SIPE, D. C.
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"EXHIBIT B"

VIRGINIA:

In the Clerk's Office of the Circuit Court of Rockingham County,
January 2, 1933
J. F. CRAUN

Plaintiff

vs.

E. M. SHANK

Defendant

Judgment in favor of plaintiff for $757.11, with interest on
$281.18, part thereof from Dec. 24, 1929, on $298.93 part thereof
from Jany. 4, 1930, and on $177.00 the remainder thereon at the rate
of six per centum per annum from the 4th day of May, 1931, until
paid, and $7.50 costs, together with an attorney's fee of
,
subject, however, to the following credits;
The judgment was obtained before Circuit Court of Rockingham
County, on Nov. 3, 1932, and was duly docketed in the Clerk's Office
of the Circuit Court of Rockingham County, Virginia, on Nov.
'•'29, 1932, in Judgment Lien Docket No. 16, page 1. A Fieri
7*
Facias was issued from Clerk's Office of the Circuit Court of

Rockingham County on the 9th day of December, 1932, returnable to
1st March Rules, directed to the sheriff of the County of Rockingham,
who made the following return thereon, towit:
Teste: J. ROBERT SWITZER, Clerk.
By W. E. SIPE, Deputy Clerk.
"EXHIBIT C"

Deed Book 153, Page 182.
THIS DEED, made and entered into this 24th day of September,
1932, by and between E. M. Shank, party of the first part, and
Beulah Shank, party of the second
and in consideration of the sum of
the party of the second part to the
whereof is hereby acknowledged,

part, WITNESSETH: That, for
One Dollar, cash in hand paid by
party of the first part, the receipt
and in the further consideration
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of the assumption by the party of the second part of the payment of
two homestead waiver bonds, dated May 2, 1927, made by E. M.
Shank and Beulah Shank, one in the sum of $800.00, payable on or
before May 2, 1930, to J. F. Craun, and the other in the sum of
Nine Hundred Dollars ($900.00), payable on or before May 2, 1931,
to J. F. Craun, with interest from May 2, 1932, both of which bonds

are secured by a deed of trust on a tract of 53 acres and 17
8*
poles of land, which land is situate nea# Mount Crawford *Depot, in Ashby District, Rockingham County, Virginia, which
deed of trust was executed by E. M. Shank and Beulah Shank, dated
May 2, 1927, and duly of record in the Clerk's Office of Rockingham
County, Virginia, in D. B. 138, P. 46, wherein said land was conveyed
to Ward Swank, Trustee, for the purpose aforesaid, he, the said party
of the first part, doth grant and convey, bargain and sell, with general
warranty of title, unto the said party of the second part, all of his
right, title, and estate in and to the following real and personal prop
erty, all situate near Mount Crawford Depot, about one mile east of
the Town of Mt. Crawford, in Ashby District, Rockingham County,
Virginia, namely: A tract of 53 acres and 17 poles of land conveyed to
E. M. Shank and Beulah Shank by Irma Shaver and others by deed
dated March 1, 1926, which deed is duly of record in said Clerk's
Office in D. B. 137, P. 46, to which deed special reference is hereby
made for a more particular description of said land. The following
stock and chattel property, located upon the aforesaid farm, namely:
Two mules, one three years old, weighing about 1,000 pounds, named
Bill; the other, about four years old, weighing about 1,000 pounds,
named Jack; one old mare, weighing about 1,400 pounds; two cows,
one a Jersey about three years old, named Jers; the other, a Holstein
and Guernsey about three years old, named Spot; four yearling
heifers of mixed breeds; two brood sows, weighing about 250 pounds
each, spotted Poland China; two shoats, one white and one black,
weighing about 150 pounds each; ten Poland China shoats, weighing
about 75 pounds each; one John Deere two-horse wagon; one Mil
waukee binder; one McCormick mower; one McCormick Deer-

9*

ing manure spreader; one Superior drill; plows, harrows, *and
other farming implements; three sets of work harness; a
DeLaval Cream Separator; 24 ewes and one buck; all fowls, and all
household and kitchen furniture. Witness the following signature and
seal.

$2.50 in stamps.

E. M..SHANK (Seal)
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STATE OF VIRGINIA,
CITY OF HARRISONBURG, to-wit:

I, F. Flavia Converse, a Notary Public in and for the City afore
said, in the State of Virginia, do certify that E. M. Shank, whose
name is signed to the writing above, bearing date the 24th day of
September, 1932, has acknowledged the same before me in my City
aforesaid. My term of office expires the 11th day of September, 1936.
Given under my hand this 24th day of September, 1932.
F. FLAVIA CONVERSE, N. P.
VIRGINIA:

In the Clerk's Office of the Circuit Court of Rockingham County
The foregoing deed of BARGAIN & SALE was this day pre
sented in the office aforesaid and is together with the certificate of
acknowledgment annexed, admitted to record this 24th day of Sep
tember, 1932, 5 p. m.
Teste: J. ROBERT SWITZER, Clerk.

A Copy, Atteste: J. ROBERT SWITZER, Clerk.
10*

*PROCESS

The Commomvealth of Virginia,
To the Sheriff of Rockingham County—Greeting:
You are hereby commanded to summon Beulah Shank and E. M.
Shank, her husband, to appear at the Clerk's Office of the Circuit
Court of Rockingham County, at the Court House, on the first
Monday in January, 1933, to answer a Bill in Chancery exhibited
against them by J. F. Craun and W. J. Kaylor..
And you are hereby required to notify the said defendants that
unless they shall answer the said Bill within the time prescribed by
law, the Court will take the same for confessed, and decree accord

ingly. And this they shall in no wise omit under the penalty of LIOO.
And have then and there this Writ.
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Witness, J. Robert Svvitzer, Clerk of our said Court, at the Court
House, the 31st day of December, 1932, and in the 157th year of the
Commonwealth,

J. ROBERT SWITZER, Clerk.

By MARGIE BOWERS, D. C.
RETURN ON PROCESS

Executed Dec. 31, 1932, by delivering a true Copy of the within
Summons to Beulah Shank and E. M. Shank each in person.
S. F. NEWMAN,

Deputy for C. R. FAWLEY, S. R. C.

ANSWER OF BEULAH SHANK TO BILL OF COMPLAINT

The answer of Beulah Shank to the bill of complaint
*filed against her and others in the above entitled cause.
For answer to said bill of complaint, or to so much there
of as your respondent is advised it is material for her to answer, your
respondent answers and says:
Your respondent knows nothing as to the judgments alleged to
have been recovered by the complainants against E. M. Shank, and
calls for strict proof thereof.
That it is true that E. M. Shank, on September 24, 1932, some
six weeks prior to said alleged judgments in favor of said complain
ants conveyed to your respondent all of his right, title, and estate in
and to the real estate and personal property described in said deed.

11*

That it is not true that said deed was without a consideration

deemed valuable in law, or was for an inadequate consideration, or
was executed with an intent to hinder, delay, or defraud the creditors
of the said E. M. Shank, but, upon the contrary, the facts are:

That, by deed dated March 1, 1926, Irma Shaver and others con
veyed to E. M. Shank and your respondent the land which is the
subject of this suit, for the sum of $9,500.00 paid and secured in said
deed as follows, to-wit: $4,000.00, cash, paid on March 1, 1926, and
the balance of $5,500.00 was evidenced by five homestead waiver
bonds of even date with said deed, made by E. M. Shank and Beulah
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Shank, your respondent, in the sum of $1,100.00 each, payable to
William M. Funkhouser, attorney in fact, on or before March 1, 1927,
1928, 1929, 1930, and 1931, respectively, with interest from
12*
*date, interest payable annually, which bonds were secured by
a vendor's lien retained in said deed.

That of the said $4,000.00 cash the said E. M. Shank paid
$2,300.00, and your respondent paid $1,700.00.
That the $1,100.00 bond payable on or before March 1, 1927,
was paid by your respondent, and at the same time your respondent
paid the interest on said five bonds of $1,100.00 each for the year
ending March 1, 1927, which interest aggregated the sum of $330.00.
That the $1,100.00 bond, due on or before March 1, 1928, was

paid by your respondent on May 2, 1927, and at the same time your
respondent paid the interest on the four bonds of $1,100.00 each from
March 1, 1927, to May 2, 1927, which interest aggregated the sum of
$44.00.

That as of that date, to-wit, May 2, 1927, the aforesaid lien in
debtedness was at the instance and suggestion of your respondent re
financed at five per cent, instead of six per cent, by the execution of
deed of trust by E .M. Shank and your respondent to Ward Swank,
Trustee, conveying the said 53 acres and 17 poles of land to secure
J. F. Craun in the sum of $3,300.00, this amount representing the
principal of the remaining three bonds of $1,100.00 each due and pay
able on or before March 1, 1929, 1930, and 1931, respectively, which
$3,300.00 was evidenced by four bonds, three in the sum of $800.00
each, due and payable on or before May 2, 1928, 1929, and 1930,
respectively, and one in the sum of $900,00, due and payable
13*
on or before May 2, 1931, with *interest at the rate of five
per cent., interest payable semi-anually.
That the said bond in the sum of $800.00, payable on or
before May 2, 1928, was paid in part by the check of your respondent,
dated May 1, 1928, which check was payable to J. F. Craun and was
in the sum of $530.00, of which amount the sum of $365.00 was

applied on the principal of said bond, and the balance of $165.00 was
used to pay the interest at five per cent, on $3,300.00 for the year
ending May 2, 1928. Included in said sum of $530.00 was $50.00
given to your respondent by E. M. Shank to be paid on said bond and
interest; thus of the $530.00 paid as aforesaid, your respondent paid
$480.00, and E. M. Shank the sum of $50.00.
That said $50.00 paid as of May 1, 1928, was the last payment

made on the purchase price for said property by the said E. M. Shank,
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and was the only payment made by him except the $2,300.00 paid by
him at the time of the cash payment as aforesaid, which $2,300.00 he
inherited.

That on May 2, 1929, your respondent paid to J. F. Craun the
sum of $581.75, of which the sum of $435.00 was applied to pay the
balance of the principal of the said $800.00 due May 2, 1928, and the
sum of $146.75 was used to pay interest on the said $435.00 and the
balance of the bonds due to the said J. F. Craun, that is, five per cent,
on $2,935.00.

That, on May 2, 1930, your respondent paid to J. F. Craun the
sum of $925.00, of which the sum of $800.00 was applied to the
payment of the principal of the $800.00 bond, due May 2, 1929,
14*
*and the balance of $125.00 was used to pay the interest on the
said $800.00 and the interest on the balance of said obligations
due to the said J. F. Craun, that is, five per cent, on the $2,500.00.
That the said bond of $800.00 due May 2, 1930, and the said
bond of $900.00 due May 2, 1931, with interest from May 2, 1930,
remains due and unpaid.
That IS thus appears that your respondent has paid on said prop
erty the aggregate sum of $6,260.75, and that the said E. M. Shank
has only paid the sum of $2,350.00. That the total amount thus paid
to date is the sum of these two items, or $8,610.75.
That your respondent's one-half of said $8,610.75 is $4,305.37
which, deducted from the total amount heretofore paid by your re
spondent, to-wit, $6,260.75, leaves a balance of $1,954.38 paid by your
respondent over and above the amount paid by the said E. M. Shank.
That the said deed to your respondent and E. M. Shank, dated
March 1, 1926, and the said deed of trust from your respondent and
E. M. Shank are herewith filed, marked "Ex. Shaver Deed" and "Ex.

Shank Deed of Trust," respectively, and the same are prayed to be
read as a part hereof.
That your respondent is entitled to the following estates in said
land independent of the deed now under attack, namely;
To a one-half undivided interest in said land, which is subject to
one-half of the impaid balance due thereon, namely, $850.00, with
interest from May 2, 1930, and the right to be subrogated to the

extent of $1,945.38 against the one-half interest of E. M. Shank in
said land, which interest is also subject to a prior lien of
*$850.00, with interest from May 2, 1930.
That the above statement shows the financial status existing be
tween your respondent and the said E. M. Shank at the date of the
deed now under attack, to-wit, on September 24, 1932.

15*
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That the consideration for said conveyance was:

(1) The assumption by your respondent of the sum of $850.00,
with interest from May 2, 1930, or the sum of $971.97, the same being
one-half of the balance due and unpaid on said farm; and
(2) The sum of $1,954.38 paid by your respondent on said
property over and above her half of the purchase price for same, and
to which amount your respondent is entitled to be subrogated against
the one-half interest of E. M. Shank; tiius the total amount of the

purchase price of the said E. M. Shank interest in said farm and his
interest in the personal property described in said deed was $2,926.35.
That the said purchase price of $2,926.35 for the half interest of
the said E. M. Shank in said real estate and for the personal property
described in said deed is an adequate, full, and fair price for both of
said properties as of the date of said purchase and more than said
property would have brought if sold publicly.
That the buildings on sdd premises with the exception of the
residence are badly in need of repair, the barn roof being in such bad
shape that a new roof must be supplied. That there are no fences on
the property except certain new portions of fence near the buildings
which were built by your respondent in order to enable her to handle
her fowls.

16*

*That the chattel property covered by said deed to which
the said E. M. Shank has any title was the farm machinery,
the livestock, with the exception of the sheep, the latter being the
property of your respondent, and several old pieces of furniture. That
all of the fowls, the sheep, and the household and kitchen furniture,

with the exception of several pieces claimed by him as aforesaid, are
the separate property of your respondent. These articles and the
chattel property were referred to in said deed now under attack, so
that there would be record evidence of their ownership in your re
spondent, and to avoid further question as to who held .the title to
same.

That the chattel property belonging to E. M. Shank is of small
value, the farm machinery being old and of nominal value.
That the debts on which the alleged judgments are based were
created by the said E. M. Shank without the knowledge or consent of
your respondent and without any benefit accruing to her or their
children therefrom.

• That the funds used by your respondent in making the payments
aforesaid were in part accumulated by her prior to the purchase of
said farm and in part after the purchase of said farm from the
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handling of fowls, sheep, etc., all of which were recognized by the said
E. M. Shank as the separate property of your respondent.
That the said E. M. Shank did not in any direct or substantial way
provide for the maintenance, care, or support of your respond17*

ent or their children, and such indirect contributions as *he

may have made were negligible.
That the said E. M. Shank had full control of the crops and the
livestock, with the exception of the sheep, on the entire farm, both
his share of the farm and that of your respondent, and disposed of the
same at his pleasure, and used the proceeds therefrom as he saw fit.
That no part of the proceeds of said farm was turned over to your
respondent, nor used for the care, maintenance, support, and comfort
of your respondent, nor for that of their children, nor for the educa
tion of their children.

That the said E. M. Shank is not only a bad and indifferent
manager, but failed and refused, without cause, to co-operate with
your respondent in paying for said property, or in the supporting of
his family, and has only paid $50.00 from proceeds of farm on its
purchase price.
That your respondent, in addition to making the payments afore
said on said property, made such repairs to said property as were ab
solutely necessary, paid her own doctor's bills and hospital bills, and
the doctor's bills of their children, supported herself, clothed herself,
and clothed and educated their children, without any direct or sub
stantial aid of any kind from the said E. M. Shank, he having only
contributed one suit for one of the boys.
Your respondent is advised and avers that under the facts above
recited she is entitled to be subrogated to the lien securing the
purchase money for said farm to the amount of $1,954.38,
18* *which amount she paid over and above her share on said
farm, against the share of said E. M. Shank in said farm.
That your respondent is advised and avers that the purchase
price agreed to be paid by your respondent for E. M. Shank's half
interest in said farm and share in the personal property is a just and
full payment therefor, and hence the deed now under attack is neither
voluntary nor fraudulent, as alleged in said bill of complaint.
And now, having fully answered, your respondent prays to be
hence dismissed, with her costs in this behalf expended.
BEULAH SHANK.

By Counsel.
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GEO. S. HARNSBERGER, Counsel.
"EX. SHAVER DEED FILED WITH ANSWER".

WHEREAS, Margaret J. Whitesel died, intestate, siesed and
possessed of a certain tract or real estate hereinafter conveyed and left
surviving her as her heirs at law A. B. Snell, Elmer R. Snell and
Walstein M. Snell, the heirs at law of Sallie Funkhouser Snell, de
ceased, the said Sallie Funkhouser Snell, deceased, being a sister

of Margaret J. Whitesel; Irma Shaver, the sole heir at law of J. H.
Funkhouser, deceased, he being a brother of Margaret J. Whitesel;
C. H. Funkhouse, Wm. M. Funkhouser; and W. D. Funk-

19*

*houser, the surviving brothers of Margaret J. Whitesel, the
foregoing being all the heirs at law of Margaret J. Whitesel,

deceased, and WHERSAS, the said heirs at law executed a power of
attorney of date May 24, 1924, to Wm. M. Funkhouser authorizing
and empowering him to sell and convey said real estate, which power
of attorney is duly recorded in the Clerk's Office of Rockingham
County, Virginia, in Deed Book 129, page 329; and WHEREAS, the
said attorney in fact on the 12th day of October, 1925, sold the un
divided interest in the real estate hereinafter conveyed of A. B. Snell,
Elmer R. Snell and Walstein M. Snell, the heirs at law of Sallie Funk

houser Snell, deceased, to Flora R. Funkhouser, which deed is duly

recorded in the Clerk's Office of Rockingham County, Virginia, in
Deed Book 133 page 257, and WHEREAS, the said Wm. M. Funk
houser in his own right and as attorney in fact and Flora R. Funk
houser in her own right and as the wife of Wm. M. Funkhouser, have
sold the tract or parcel of land hereinafter described to the grantee
hereinafter named, on the terms hereinafter stated, NOW THERE
FORE, THIS DEED, made this 1st day of March, 1926, between

Irma Shaver and J. F. Shaver, her husband, C. H. Funkhouser and
Willie Funkhouser, his wife, and W. D. Funkhouser, by Wm. M.

Funkhouser, their attorney in fact, Flora R. Funkhouser in her own
right and as the wife of Wm. M. Funkhouser, Wm. M. Funkhouser in
his own right and as the husband of Flora R. Funkhouser, parties of
the first part, and E. M. Shank and Beulah Shank, parties of the sec
ond part, WITNESSETH: That for and in consideration of the sum
of Nine Thousand Five Hundred Dollars ($9,500.00) paid and to be
paid as follows: FOUR THOUSAND DOLLARS ($4,000.00) cash
upon delivery of deed on the 1st day of March, 1926, the receipt of
which is hereby acknowledged by the parties of the first part.
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One Thousand *and One Hundred Dollars ($1,100.00) on or
before March 1, 1927, One Thousand One Hundred Dollars

($1,100.00) On or before March 1, 1928, One Thousand One Hun
dred Dollars ($1,100.00) on or before March 1, 1929, One Thousand
One Hundred Dollars ($1,100.00) on or before March 1, 1930, and

One Thousand One Hundred Dollars ($1,100.00) on or before
March 1, 1930, all deferred payments to bear interest at six per cent,
payable annually, from March 1, 1926, and to be evidenced by the
bonds of E. M. Shank and Beulah Shank, of even date herewith,
payable to Wm. M. Funkhouser, attorney in fact, which said deferred
payments are hereby secured by vendor's lien retained in this deed,

the said parties of the first part do hereby grant and convey, the said
Wm. M. Funkhouser, in his own right and as husband of Flora R.
Funkhouser and Flora R. Funkhouser in her own right and as the wife
of Wm. M. Funkhouser, with general warranty of title and the said
Wm. M. Funkhouser, attorney in fact, with special warranty of title,
unto the said parties of the second part all that certain tract or parcel
of land situate near the village of Mt. Crawford in the County of
Rockingham, Virginia, on the Valley Road leading from Mt. Craw

ford to Mt. Crawford Station, adjoining the lands of W. J. Kaylor
and others, and bounded as follows: Beginning at a rock in J. B.
Roller's line, corner to lot sold to M. C. Pugh, and running thence S.

56 E. 92.1 poles to a walnut; thence S. 2\Y^ E 22^ poles to three
locusts, thence S. 723^ E. 7 poles to a large willow, thence S. 18^ E.
11.7 poles to a post in Bush's line, thence S. 27% E. 3j^ poles
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*to a cedar, corner to Davis Bush, thence S. 51E. 14.2
poles to a rock, in W. H. Wine's line, and corner to D. Bush,
thence S. 44% W. 68.5 poles to a rock, corner to W. H. Wine, thence

N. 6% W. 6 poles to a rock, thence S. 38% W. 1 pole to a rock on the

bar^k of the run, corner to said Wine, thence N. 56% W. 64.2 poles to
a rock, corner to Pugh and Whitmore, thence N. 61% W. 8.19 poles
to a rock, corner to M. C. Pugh's 20 acres, and thence N. 24>4 E. 99

poles to the beginning, containing 53 acres and 17 poles, and being the
same tract or parcel of land conveyed to Samuel W. Whitesel by deed
from John T. Harris, Special Commissioner, to M. M. Roller and E.

Callendar Roller, her husband, by deed dated January 1, 1901, and
duly of record in the Clerk's Office of Rockingham County, Virginia,
in Deed Book 65, page 70, and being the same tract devised to Mar
garet J. Whitesel by will of Samuel W. Whitesel duly probated in the
Clerk's Office of Rockingham County, in Will Book 8, page 297, to
which deed and will reference is here made for a more particular
description of the land hereinbefore conveyed.
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Witness the following signatures and seals.
IRMA SHAVER,
J. F SHAVER,
C. H. FUNKHOUSER,
WILLIE FUNKHOUSER,
W. D. FUNKHOUSER,

By WM. M. FUNKHOUSER (Seal)
Attorney in Fact.
WM. FUNKHOUSER,
In his own right and as husband

22*

of Flora R. Funkhouser (Seal)
*FLORA R. FUNKHOUSER,
In her own right and as wife

of Wm. M. Funkhouser (Seal)
STATE OF VIRGINIA,

COUNTY OF ROCKINGHAM, to-wit:

I, H. W. Wyant, a Commissioner in Chancery in and for the
Circuit Court of Rockingham County, Virginia, do certify that Wm.
M. Funkhouser, attorney in fact for Irma Shaver and J. F. Shaver,
her husband, C. H. Funkhouser and Willie Funkwouser, his wife, and
W. D. Funkhouser, and Wm. M. Funkhouser in his own right and as
husband of Flora R. Funkhouser, and Flora R. Funkhouser in her

own right and as wife of Wm. M. Funkhouser this day personally
appeared before me and acknowledged the same in my said County.
Given under my hand as Commissioner in Chancery this 1st day of
March, 1926.

H. W. WYANT,

Commissioner in Chancery for the Circuit
Court of Rockingham County, Virginia.
VIRGINIA:

In the Clerk's OfTice of the Circuit Court of Rockingham County.
The foregoing deed of BARGAIN & SALE was this day presented in
the office aforesaid, and is, together with the certificate of acknowledg
ment annexed, admitted to record this 24th day of December, 1926,
1:30 p. m.
Teste: J. F. BLACKBURN, Clerk.
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^MARGINAL RELEASE: The five bonds secured here

in having all been fully paid to us, one to C. H. Funkhouser,
two to W. D. Funkhouser, and two to W. M. Funkhouser, who

originally held same or were assigned to them, we hereby release the
lien securing their payment this 2nd of May, 1927.
W. D. FUNKHOUSER,
W. M. FUNKHOUSER,
C H. FUNKHOUSER.

Teste: J. R. SWITZER, D. C.
The five bonds secured herein and now released above were pro

duced before me and I certify that the same were duly cancelled.
Teste: J. R. SWITZER, D. C.

A Copy, Atteste: J. ROBERT SWITZER, Clerk.
"EX. SHANK DEED OF TRUST FILED WITH ANSWER"

THIS DEED made this 2d day of May, 1927, between E. M.
Shank and Beulah Shank, his wife, parties of the first part, and Ward

Swank, Trustee, party of the second part, WITNESSETH: That the
said parties of the first part do hereby grant and convey, with Cov
enant of General Warranty, unto said party of the second part, all that
certain lot or parcel of land, with buildings and other improvements
thereon, containing 53 acres and 17 poles, more or less, situate
24* near the village of Mount Crawford, Rockingham *County,
Va., and being the same land which was conveyed to these
grantors by Erma Shaver and others by the deed dated March 1, 1926,
and recorded in the County Clerk's Office of Rockingham County in
Deed Book 137, at page 46,

IN TRUST: To secure the payment of four bonds aggregating
in

the

sum

of

THIRTY-THREE

HUNDRED

DOLLARS

($3300.00) of even date herewith, made by the grantors herein, pay
able to J. F. Crazun, bearing interest, payable annually, at five per
cent per annum from date, and of which said four bonds, three thereof
are in the sum of EIGHT HUNDRED DOLLARS ($800.00) each,

and are due and payable on or before the 2nd day of May, 1928, 1929,
and 1930, respectively, and the remaining bond is in the sumof NINE
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HUNDRED DOLLARS ($900.00) and is due and payable on or
before the 2nd day of May, 1931; subject to all upon default. And
all of which said bonds are of equal rank and dignity under this deed
of trust. If there shall be default in the payment of said debt, or in
the performance of any other covenant binding upon said grantors by
virtue hereof, then the Trustee herein named shall, upon the requisi
tion of the beneficiary herein, endorce this trust in accordance with
Section 5167 of the Code of Virginia and Acts amendatory thereto;
it being mutually understood and agreed that the rights and duties of
the parties to, and of the beneficiaries under, this deed of trust shall be
as fixed by the aforesaid law, except as herein otherwise provided. In
event of default, the trustee may, but shall not be required to, take
possession of said property prior to sale.
Witness the following signatures and seals.
E. M. SHANK
(Seal)
BEULAH SHANK (Seal)
25*

*STATE OF VIRGINIA,
CITY OF HARRISONBURG, to-wit:

I, Ethel Irwin, a notary public in and for the city and state afore
said, whose term of office expires on the 13th day of July, 1929, hereby
certify that E. M. Shank and Beulah Shank, his wife, whose names

are signed to the foregoing deed and bearing date on the 2nd day of
May, 1927, have personally appeared before me im my said city and
acknowledged the same.
Given under my hand this 2nd day of May, 1927.
ETHEL IRWIN, N. P.
VIRGINIA:

In the Clerk's office of the Circuit Court of Rockingham County.
The foregoing deed of trust was this day presented in the office afore
said, and is, together, with the certificate of acknowledgment an
nexed, admitted to record this 2d day of May, 1927, 3 :50 p. m.
Teste: J. F. BLACKBURN, Clerk.

Copy; Teste: J. ROBERT SWITZER, Clerk.
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"ORDER FILING PETITION OF LAGO & STICKLEY AND

J. V. LAGO, ENTERED APRIL 17, 1933"
On the motion of F. H. Lago and Sam S. Sticklcy, partners, ^trading under the firm name and style of Lago &
Stickley, and J. W Lago, by counsel, leave is given them to file
their petition in the above entitled cause and the same is this day
accordingly filed; and the Court doth adjudge and order that proper
process, returnable to the first May Rules, 1933, be issued and served
as to all parties named as defendants in the said petition.

26*

PETITION OF LAGO & STICKLEY AND J. V. LAGO
"IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY,
VIRGINIA"

J. F. CRAUN, ETC.
vs.

In Chancery

BEULAH SHANK, ETC.

To the Honorable H. W. Bertram, Judge of the Circuit Court of
Rockingham County, Virginia:

Your petitioners, F. H. Lago and Sam S .Stickley, trading under
the firm name and style of Lago & Stickley, and J. V. Lago, respect
fully represent:
First: That on the 24th day of September, 1932, and now, one
E. M. Shank was and is justly indebted to your petitioner, Lago &
Stickley, in the sum of One Hundred Seventy-Five Dollars SeventyTwo Cents ($175.72), together with interest from the 1st day of
July, 1932, thereon, and $4.00 costs, on which debt judgment was, on
the 3rd day of November, 1932, recovered in the Circuit Court of
Rockingham County, Virginia; and which judgment is duly of record
in the Clerk's Office of Rockingham County in Judgment Lien
27*
Docket No. 15, at page 197, and a transcript whereof, *marked
"Exhibit One" is filed herewith and is asked to be read as a

part hereof;
Second: That on the said 24th day of September, 1932, and now.
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said E. M. Shank was and is justly indebted to your petitioner J. V.
Lago, in the sum of One Hundred Fifty Dollars ($150.00) together
with interest from the 31st day of December, 1931, thereon, and

$3.75 costs; on which debt judgment was, on the 24th day of Febru
ary, 1933, recovered before J. W. Keiter, Justice of the Peace, and
which judgment is duly of record in the Clerk's Office of Rockingham

County, in Judgment Lien Docket No. 16, at page 32; a transcript
whereof, marked "Exhibit Two" is filed herewith and is asked to be

read as a part hereof;

Third: That said judgments are and remain due and wholly
unpaid to your petitioners;
Fourth: That all the aforesaid indebtedness remains due and

unpaid and that the Homestead Exemption has been by the said E. M.
Shank, waived with respect to the same;

Fifth: That before, at and after the foregoing debts were con
tracted, the said E. M. Shank had a fee simple title to an undivided

interest in certain valuable tract of land, with improvements thereon,
containing 53 acres and 17 poles, situate southeast of Mt. Crawford,

in Ashby District, Rockingham County, Virginia, which tract was by
deed bearing date on the 1st day of March, 1926; of record in the

Clerk's Office aforesaid in Deed Book No. 137, at page 46; conveyed
to him and Beulah Shank, his wife, by Irma Shaver and others
28*
(a copy of which deed, marked "Exhibit Shaver *Deed" is
filed in the Chancery suit of J. F. Craun and others vs. Beulah
Shank and others);
Sixth: That prior to, at and after the time of the above men
tioned transactions of your petitioners with said E. M. Shank, the said
E. M. Shank was possessed of valuable personal property;
Seventh: That in the above described dealings of your petition
ers with the said E. M. Shank, your petitioners relied upon the above
described property, real and personal, as the basis of credit extended
to said E. M. Shank by your petitioners;

Eighth: That by deed beraing date on or about the 24th day of
September, 1932, of record in said Clerk's Office in Deed Book No.

153, at page 182 (a copy of which deed, marked "Exhibit C" is filed in

the Chancery suit aforesaid and prayed to be read as a part of this
petition), the said E. M. Shank conveyed to Beulah Shank (the wife
of grantor) for the recited consideration of $1.00 cash and the further

consideration of the assumption by said Beulah Shank of the payment
of two homestead waiver bonds dated May 2, 1927, made by E. M.
Shank (grantor) and Beulah Shank (his wife, grantee) one in the
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sum of $800.00 payable on of before May 2, 1930, to J. F. Craun;
and the other in the sum of $900.00, payable on or before May 2,
1931, to J. F. Craun; with interest from May 2, 1932; both of which
bonds are secured by deed of trust on the above described tract of 53
acres and 17 poles;
Ninth: And by the same deed, conveyed to the said Beulah Shank
(his wife) the following personal property, to-wit: 2 mules, 1 mare,
1 Jersey cow; 1 Holstein Jersey cow; 4 yearling heifers;
29*

*2 brood sows; 2 shoats; 10 Poland-China shoats; 1 John
Deere two-horse wagon; Milwaukee binder; McCormick
mower; McCormick-Deering manure spreader; Superior grain drill;

"plows, harrows, and other farm implements"; 2 sets work harness;
DeLavell cream separator; 24 ewes and 1 buck; "all fowls and all
household and kitchen furniture"; which foregoing personal property
is all the personal property owned by said E. M. Shank;

Tenth: That your complainants are advised, belive, aver and
charge that in addition to the above named liabilities of said E. M.
Shank, to your petitioners, the same E. M. Shank was and is very
heavily indebted to other persons;
Eleventh: That your complainants are advised, believe, aver and
charge that the conveyance of real and personal property made as
hereinbefore stated by the said E. M. Shank was entirely without
consideration deemed valuable in law, as against his creditors, and
that the same was made and done with the deliberate purpose and
intent on the part of him, the said E. M. Shank, to hinder, delay or
defraud your petitioners as creditors of said E. M. Shank; and that
the said Beulah Shank (the wife of E. M. Shank), with full knowl
edge of the situation, actively participated in the fraud so attempted
to be perpetrated;
Wherefore, being otherwise remediless, your petitioners pray that
they may be permitted to file this, their petition, in the cause of J. F.
Craun, etc., vs. Beulah Shank, etc., pending in this Court; that the
said E. M .Shank and Beulah Shank may be made parties de30*
fendant hereto; that proper process may issue; *that the above
described conveyance of real and personal property made as
hereinbefore shown, by the said E, M. Shank, be declared to be with
out consideration, fraudulent and void as to your petitioners and
other creditors of said E. M. Shank; that said conveyance and sale be

set aside; that all the property attempted as above shown to be dis
posed of by the said E. M. Shank, may under proper decree of this
Court be subjected to sale to satisfy the just demands of your pe-

Beidah Shank vs. J. F. Craun, et al

31

titioners and other creditors, in lawful order or priority; that all
proper orders and decrees may be made and accounts taken; that all

such other, further and general relief may be granted as to Equity
may seem meet and the situation may require; that your petitioners
may be hence dismissed with their proper costs and your petitioners
will ever pray, etc.
F. H. LAGO AND SAM S. STICKLEY,
partners, trading under the firm name and
style of Lago & Stickley
AND

J. V. LAGO,
By Counsel.
HERBERT W. WYANT, Counsel.
31*

^"EXHIBIT ONE"

VIRGINIA:

In the Clerk's Office of the Circuit Court of Rockingham County,
April 8, 1933

LAGO & STICKLEY

Plaintiff

vs.

E. M. SHANK

Defendant

Judgment in favor of plaintiff for $175.72, with interest thereon

at the rate of six per centum per annum from the 1st day of July,
1932, until paid, and $4.00 costs, together with an attorney's fee of
; subject, however, to the following credits:
This judgment was obtained before the Circuit Court of Rock

ingham County on November 3, 1932, and was duly docketed in the
Clerk's office of the Circuit Court of Rockingham County, Virginia,
on November 3, 1932, in Judgment Lien Docket Docket No. 15,
page 197.

A Fieri Facias was issued from said Clerk's Office on the 9th day
of December, 1932, returnable to 1st Mar. Rules, 1933, directed to the

Sheriff of the County of Rockingham, who made the following return
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thereon, to-wit: No property found to satisfy this execution this the
1st day of March, 1933. S. F. Newman, Deputy for C. R. Fawley,
S. R. C.

Teste: MARGARET BRANUM, Deputy Clerk.
32*

^"EXHIBIT TWO"

VIRGINIA:

In the Clerk's Office of the Circuit Court of Rockingham County,
April 8, 1933

J. V. LAGO

Plaintijf

vs.

E. M. SHANK

Defendant

Judgment in favor of plaintiff for $150.00, with interest thereon
at the rate of six per centum per annum from the 31st day of Decem
ber, 1931, until paid, and $3.75 costs, together with an attorney's fee
of
; subject, however, to the following credits:
This judgment was obtained before J. W. Keiter, J. P., on Feb
ruary 24, 1933, and was duly docketed in the Clerk's Office of the
Circuit Court of Rockingham County, Virginia, on February 25,
1933, in Judgment Lien Docket No. 16, page 32.
Teste: MARGARET BRANUM, Deputy Clerk.
33*

*PROCESS ISSUED ON PETITION OF LAGO &

STICKLEY V. J. V. LAGO

The Commonwealth of Virginia,
To the Sheriff of Rockingham County—Greeting:
You are commanded to summon E. M. Shank and Beulah Shank

to appear at the Clerk's Office of the Circuit Court of Rockingham
County, at the Court House, on the first Monday in May, 1933, to
answer the petition of F. H. Lago and Sam S. Stickley, partners,
trading under the firm name and style of Lago & Stickley, and J. V.
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Lago filed in the chancery cause of J. F. Craun, etc., v. Beulah Shank,
etc., in which petition the said E. M. Shank and Beulah Shank are
defendants.

And you are hereby required to notify the said defendants that
unless they shall answer the said petition within the time prescribed
by law, the Court will take the same for confessed, and decree accord

ingly. And this they shall in no wise omit under the penalty of £100.
And have then and there this Writ.

Witness, J. ROBERT SWITZER, Clerk of our said Court, at
the Court House, the 18th day of April, 1933, and in the 157th year
of the Commonwealth.

J. ROBERT SWITZER, Clerk.
By MARGIE BOWERS, D. C.
34*

^"RETURN ON PROCESS"

Executed April 21-1933 by delivering a true Copy of the within
Summons to E. M. Shank & Beulah Shank, each in person.
C. R. FAWLEY, S. R. C.
"ORDER OF COURT ENTERED MAY 18, 1933, FILING
ANSWER OF BEULAH SHANK TO PETITION OF
LAGO & STICKLEY &C'

On motion of Beulah Shank, by counsel, leave is given her to file
her answer to the petition filed against her in the parent cause of J. F.
Craun, &c. v. Beulah Shank, &c., which answer is hereby accordingly
filed this 18 day of May, 1933.
"THE ANSWER OF BEULAH SHANK"

The answer of Beulah Shank to the petition filed in this cause

against her and others by F. H. Lago and Sam S. Stickley, trading
under the firm name and style of Lago and Stickley, and J. V. Lago.
For answer to said petition or to so much thereof as your

respondent is advised is necessary for her to answer, answers and
35*

says;

*That vour respondent knows nothing as to the time or
manner of the creation of the alleged indebtedness or judg-
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ments alleged to have been recovered by the complainants against E.
M. Shank, and calls for strict proof thereof.
That it is true that E. M. Shank on Sept. 24, 1932, some six
weeks prior to the alleged Lago and Stickley judgment, and some five
months before the recovery of the alleged J. V. Lago judgment, con
veyed to your respondent all of his right, title, and estate in and to
the real estate and personal property described in said deed.
That is is not true that said deed was without a consideratim^

deemed valuable in law, or was for an inadequate consideration, or
was executed with an intent to hinder, delay or defraud the creditors
of the said E. M. Shank, but, upon the contrary, the facts are:
Your respondent here asks that that portion of her answer filed
on March 14, 1933, to the said bill of complaint in the parent suit of

J. F. Craun &c v. Beulah Shank, &c, beginning with the last paragraph
on page one of said answer and going to the end thereof be read as a
part of this answer as if actually set out herein.

And now having fully answered your respondent prays to be
hence dismissed with her costs in this behalf expended.
BEULAH SHANK.

By Counsel.
GEO. S. HARNSBERGER, Counsel.
36*

*"DEPOSITIONS ON BEHALF OF
DEFENDANTS"

Depositions taken by consent of parties the 7th day of August,
1933, before the undersigned Notary Public at her office in The First
National Bank Building, Harrisonburg, Virginia, to be read as evi
dence in the above entitled cause on behalf of Beulah Shank.

PRESENT: Ward Swank, attorney for complainants, J.
F. Craun and W. J. Kaylor.
PRESENT: Geo. S. Harnsberger, attorney for Beulah
Shank.

PRESENT: H. W. Wyant, Attorney for Lago and Stickley and J. F. Lago, Petitioners.
Statement by Geo. S. Harnsberger, counsel for Beulah
Shank, in regard to the J. F. Craun judgment upon which
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suit is brought; From the abstract of the judgment of J. F.
Craun against E. M. Shank; marked Ex. B and filed with
the bill of complaint in this cause, it appears that the total
amount of the judgment is $757.11, made up of several
items as set forth in the abstract of judgment. One of the
items set forth in said abstract is $177.00. If I am correctly
advised, that $177.00 represents two years' interest on the
two unpaid bonds, plus interest on the unpaid interest, for
which a note was given to Mr. Craun by E. M. Shank. The
37*

credits on each of the *unpaid bonds are as follows: Interest

paid for 1927, interest paid for 1928, interest paid for 1929,
interest paid by note, 1930. It thus appears that for the
year 1930 the interest has not, as a matter of fact, been
actually paid, the note for the interest having not been paid,
and therefore that the interest on the debt assumed by Mrs.
Shank would run from May 2, 1929, instead of 1930, as I
state in her bill of complaint. The $177.00 item in this
judgment evidently represents the interest for the years
1930 and 1931, plus interest on interest. Of course, if Mrs.
Shank is obligated under her assumption of said obligations
for said interest, it could not be recovered on this judgment,
and would decrease the amount of the Craun judgment by
$177.00.

MR. SWANK: If I understand you correctly, Mr.
Harnsberger, it is your conclusion that $177.00 of the in
debtedness evidenced by the notes in fact represents interest
on the original deed of trust bonds. Is that correct?
MR. HARNSBERGER: $170.00 of it, for 1930 and
1931, does. The $7.77 seems to be interest on interest.
MR. SWANK: In the deed from Mr. Shank to Mrs.

Shank, which we are endeavoring to set aside in this pro
ceeding, Mrs. Shank assumed, did she not, payment of the
original deed of trust debt ?
MR. HARNSBERGER: Exactly.
MR. SWANK: Then, is it not a fact that under her

agreement of assumption, there, she would be responsible
for the $170.00 that you are now mentioning?
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MR. HARNSBERGER: Exactly what I am talking
38*

about, *yes, sir.

MR. SWANK: Shall we proceed in this proceeding,
then, on the theory that Mrs. Shank liability on the Craun
judgments of about $750.00, or whatever they are, to the
extent of $170.00?

MR. HARNSBERGER: No, no. I say that Mrs.
Shank owes that by virtue of her deed of trust, but we are
not a party to this judgment, and that Shank can't recover
on the judgment and on the deed of trust both. That is the
point I am trying to make.

MR. SWANK: Is not this a fact, as a legal proposi
tion, that Mrs. Shank owes that $170.00 and Mr. Craun has
two liens for it, one the lien of the deed of trust and the

other the lien of the judgment, that he has the right to
enforce either lien that he wishes for the collection of that
amount ?

MR. HARNSBERGER: Unquestionably true, but I

don't want him to collect twice. If he collects it on his judg
ment, I don't want him to collect it of¥ of us, and if we have
got to pay by virtue of our deed of trust, which I admit we

have, then I don't want it an outstanding obligation there.
MR. SWANK: Of course, it is not our purpose to try
to collect the same debt twice, and I have not talked to Mr.

Craun about the interest on the note; have not had a chance

to talk with him since my talk with you now. I don't know

39*

what his position would be in regard to the notes in *question. We will proceed, however, on the theory that Mrs.
Shank, under her assumption agreement, is responsible for
that judgment to the extent that that judgment represents
interest on the deed of trust debt which she has assumed to

pay. Is that correct ?

MR. HARNSBERGER: She is responsible for the
amount, but not under the judgment. She is not respon
sible under the judgment. The judgment is not against her.
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MR. SWANK: All right, I think we understand each
other. It is Mrs. Shank's contention that $170.00 of the

debt for which judgment was taken is a debt which she is
obligated to pay by virtue of her assumption agreement of
payment of the deed of trust debt?
MR. HARNSBERGER: Exactly so. That is exactly

right. It is the interest for 1930 and 1931 which has not
been paid.
MR. SWANK: It is not your contention is it, that,

even though as between Mr. and Mrs. Shank, Mrs. Shank
is responsible for this $170.00, that Mr. Craun on that ac
count would not have the right to collect the judgment
against Mr. Shank for the same thing, if he so desired?
MR. HARNSBERGER: If he did it before he col

lected this amount off of Mrs. Shank and gave her credit
for it.

40*

MR. SWANK: To make my question more clear, it is
this: Mr. Craun holds this judgment for approximately
$750.00 against E. M. Shank. According to your conten
tion, about $170.00 of that judgment is a debt which, as
between Mr. and *Mrs. Shank, Mrs. Shank is obligated to
pay? Yet that agreement between the Shanks would not
deprive Craun of his right to enforce the whole judgment
against Mr. Shank, if he so desired, would it?
MR. HARNSBERGER: I have just answered that.
It wouldn't, of course, provided he did that before collect
ing this debt off of Mrs. Shank.
MR. SWANK:

It is admitted, is it not, that no

part of the debt has been collected from Mr. or Mrs. Shank?
MR. HARNSBERGER: The deed of trust debt has

not been paid, or any part of it. I know nothing about the
judgment.

MR. SWANK: The bill alleges that the judgment has
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not been collected, and that allegation is not denied by the
answer, as I recall.

MR. HARNSBERGER: No, we allege we don't
know anything about it.
MRS. BEULAH SHANK,

a witness on her own behalf, being first duly sworn, deposed.

The direct examination was conducted by MR. GEORGE S.
HARNSBERGER;

Q

You are Mrs. Beulah Shank?

A

Yes, sir.

Q

You are the wife of Elvin M. Shank?

A

Yes.

Q When were you married, Mrs. Shank? What year?
A

1909.

Q Did either you or your husband own any property of value
at the time of your marriage ?
A

No, sir.

Q Where did you first live after your marriage?
A As tenants on D. Long's place—farm.
41*
*Q How large a farm is that?
A Around 180 or 200, I guess.
Q How long were you there ?
A Part of three years.
Q State whether or not, while you were there, you did any
work looking to an accumulation of an estate by you and your hus
band, and, if so, what you did.
A Well, I raised chickens, taken in sewing, taken in washing,
trapped rabbits, I boarded hands.

Q

Where next did you live ?

A

Mr. Shank's home.

!

Q
A
Q

How long were you there?
Part of one year.
Then where did you go?

I

A To the Robert Mason farm near Bridgewater.
Q How long were you there ?
A

Part of three years.
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Q What did you do there looking to an accumulation ?
A I raised turkeys and chickens and cooked for hands.

Q What did you do with the funds that were accumulated by
you during that period of years, six or seven years?
A The first years I used what was necessary for the home and
family use, and what I had over and above I gave it to Mr. Shank.
Q You didn't, then, try to keep a separate account?
A

No.

Q Then where did you go ?
A To the Whitmore farm, about a mile from North River,
Mount Crawford Station.

Q

How many acres in that ?

A

About 150 acres or more.

Q How long were you there?
A

42*

About ten years.

*Q Were you there up to the time you made the pur
chase of the land in dispute?
A

Yes.

Q How long were you on this Whitmore property ?
A

About ten or eleven years.

Q You bought—the record shows that you purchased the prop
erty in dispute in 1926, so that you were on the Whitmore property
from about 1915?

A

Yes, something like that.

Q This period from 1915 to 1926 was the war period, what we
call the war period and high price period? When did you first begin
to keep a separate account of your money, Mrs. Shank, and why ?
A

If we moved there in 1915, it was about that time. The

reason I kept it I seen he wasn't saving money, and I was anxious for
a home, and I decided I would put my money in the bank and take
care of it myself, instead of giving it to him.

Q State whether or not you could get any co-operation from

him in accumulating funds looking to the purchase of property?
A

No indeed.

Q State what part of the farm proceeds he has always taken
and used to suit himself.

A He taken all the grain with the exception of a little. I fed a
little of it, wheat, when he first threshed, until he sold the wheat. And
the corn, I used a little of that. And he had all the livestock with the
exception of a hog I raised now and then and sold that.
Q

What about the cows ?
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He had all the cows and the proceeds of the milk.
*Q State whether or not he would dispose of as he saw
fit and used as he saw fit the proceeds of all of the crops and

43*

of all of the livestock.

A

Absolutely, he did.

Q State whether or not he ever turned over to you the proceeds
of any of those crops?
A

No indeed, he didn't, not one dollar.

MR. SWANK: What period is that?
MR. HRANSBERGER:

From about 1914 or 1915

up to the present time.

MR. SWANK: She has said that during a certain
period the husband got all the crops and livestock and
everything. But as I understand it they did not own any
land until 1926.

MR. HARNSBERGER: Yes, but they were tenants
on this farm, and they had stuff all the time. That is the
way I understand it.

Q In order to avoid confusion, Mrs. Shank, let's separate our
dates into two parts, first from 1914 or '15 to 1926. Now, during that
period state whether or not Mr. Shank had control of and disposed of
all of the livestock and grain and crops and hay just as he saw fit and
kept the money?
A

He did.

Q During that period, did you have any livestock of your own
except that one hog?
A Just poultry—turkeys, chickens, guineas.

Q Now, from 1926 to 1932, when the deed was made to you
for all of the property on the premises, state whether or not
*Mr. Shank during that period had control and used and dis
posed of, at his pleasure, all of the crops.

44*
A

He did.

Q Now, as to the livestock, did you have any livestock during
that period?

A Just as I said a while ago, I had a hog now and then, and I
bought sheep then.
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Q

When did you buy the first sheep?

A

I think maybe it was in 1928; 1927 or 1928. I just can't

remember.

Q
A
Q

And those sheep were yours individually ?
Absolutely. I bought them and paid for them.
But the balance of the livestock and the crops Mr. Shank

handled to suit himself ?

A

Absolutely.

Q I wish you would tell us just very briefly something of what
Mr. Shank would raise on the farm.

A

On the rented property ?

MR. HARNSBERGER: Both. Begin at the begin
ning, from 1915 to 1926.
A

During the period on the farm of 150 acres or more, he

would raise from 800 to 1,500 or 1,600 bushels of wheat. One year,
he had 1,600 bushels.

Q

What about hay?

A It was that way with hay, anywhere from say twenty to
sixty tons of hay.
Q Did he have livestock during that period ?
A Yes, sir, cows, horses, hogs.
Q

Would he sell them from time to time?

A

Yes, sir.

Q

45*

From 1926, since you have been on the farm under

dispute, *tell us something about the crops there.

A Anywhere, I reckon, from 400 bushels of wheat—last
year, it was 155.
Q He raised corn ?

A Raised corn and hay; I don't know, I reckon around eight to
twelve ton of hay.

I don't know whether it was that much.

He

attended to all those things, sold it. I just can't tell positively, some
thing like that.

Q So the only livestock, as far as I understand, that you claim
the benefit of was the hog and some pigs and some sheep?
A

Yes, sir.

Q

Now, while you were on the rented farm, from 1915 to 1926,

please tell us how you made money.
A Raising chickens and turkeys, there, was the way I made
most of my money, during high prices. That is the way I made my
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money, I raised big bunches of turkeys, and I would get anywhere
from forty to eighty cents a pound for the turkeys. I sold one case of
eggs at seventy-five cents. Thirty dozen in a case. I couldn't tell the
number of cases that I sold at sixty cents, and dozens of cases, I know,
at forty cents.

Q

Whom did you sell the great bulk of those to?
A The greater part of it I sold to Mr. Minor Heatwole. He
came in with a produce truck. I sold to different trucks. There were
different trucks that came in. Wherever I could get the best price. He
got the most of it.

Q

About how many chickens would you keep on hand, at an

average—old chickens?

A Anywhere from three to five hundred.
*Q Did you raise young chickens for sale, broilers ?

46*

A

Yes, sir.

Q Just estimate as best you can how many of those you would
sell from time to time?

A Just can't remember about that. I know at one time I sold
two hundred at eighty cents a pound. You remember things were
awfully high there for a while. I raised every year a bunch of young
chickens, but I don't know how many.

Q
thing?

Now, did you keep any guineas or ducks or geese or any

A Yes, I kept guineas all along. One year I sold one hundred
and forty dollars' worth of guineas.

Q

Now, as to the feed for these fowls. Who furnished that

feed?

A

I bought the greater part of it. I used some little off of the

farm, like I say, wheat, until he sold his wheat, and some corn. It

looked like he would always be out of corn. I would feed a while, and
then I would buy my corn. I bought all kinds of feed, laying mach,
scratch feed, mill feed, all kinds of chicken feed. Wheat and corn, I

have bought lots of that all along, too.

Q

What did Mr. Shank do with the money he got from the

farm?

A I don't know. He did pay the taxes part of the time. Outside
of that, I don't know anything about it.
Q Would he consult or advise with you as to what he would do
with his money?
A No indeed, that is why I started my own bank account.
Q Did you pay for the bulk of this feed in cash or by checks?
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A Up until about '28, I paid most, practically all, with cash. I
had money in the saving department, and I tried to keep out enough
from the produce to pay my feed, and lots of times the produce
47*
man *would bring it and take off of the check to pay for the
feed.

Q State whether or not E. M. Shank, from the time that you
began to keep your separate accounts and to take care of and to pur
chase feed for the fowls and for your sheep and your hog, as you
have stated, recognized the poultry and the several items of stock as
being your property, individually, separate and distinct from him.
A

Yes, indeed.

Q Did he ever claim any of the proceeds from the fowls and
sheep and hogs?
A No, sir, he said they were mine.
Q Mrs. Shank, I am handing you a batch of ninety-eight

checks, aggregating $485.55, some of which are in the year 1928, and
the others in the years 1929, 1930, 1931, and 1932. Please look them
over and state whether or not the memorandum showing for what they
were given is correct.
A They certainly are.
Q As I glance at them here, the great bulk seems to be for feed.
A

Q
mony?

That is correct.

Will you please file these checks as Ex. A with your testi

A

Yes.

Q

State whether or not that feed was used by you for your

poultry and stock.
A Yes. In the last few years, I don't know which, '30 or '31, I

don't know which, with the hogs, I had a mother hog and some pigs,
and I kept those pigs that year and fed. It was more than one or so.
I think I had six, and I fed those that year. With the exception of
that, I never had more than just one at a time, something like that. I
fed them until they weighed about 250 pounds, as near as I can re
member them, and I sold them on the market.
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*Q Who paid for the education, clothing, and doctor's
bills of you and your children?
A I paid.
Q Did Mr. Shank contribute to that in any substantial way?
A

No, indeed.

Q

Do you recall just what in clothes he has furnished the chil

dren ?
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A That is not hard to say. One suit, with the exception of a
pair of cloves, ten cents, or something like that. He bought one suit
for my oldest boy.

Q I am handing you a batch of eleven checks aggregating the
sum of $259.33, and will ask you to please look them over, and state
for what they were given.

A They were for myself, hospital bills, nurse bills, doctor's bills,
and clothing for myself, and glasses. I had my glasses changed. One
check in here is where I paid for glasses.
Q Will you please file these checks as Ex. B with your testi
mony?
A

Yes.

Q Mrs. Shank, I am handing you a batch of 34 checks aggre
gating $1179.12, some of which have memoranda on them, and others
have not. State whether or not the checks which have the memoran

dum on them correctly show for what they were given.
A

Yes, sir.

Q Will you please take these checks and tell us what the checks
that do not have any memorandum on them were given for ?
A

Here's one I remember, Evans check, there are two of

them here. Chase Evans, that I paid for my oldest boy going
49*
*back and forth to Harrisonburg for his work. I paid that.
The check to W. M. Bass for $5.00 represents a business trans
action. As well as I can remember, this check to William H. Byrd,
Cashier of First National Bank, for $9.00,1 borrowed some money the

time I was at the hospital, and I think this is a payment on that, as
well as I can remember. Here's one to O. D. Flory, $6.35, I don't
know; I would send for feed, and would send for things down at the
house, I was fixing up my home. I don't know what that was for.
Q Here's one to the Rockingham Motor Company, when I
bought my car.
MR. SWANK: How much is that check?

WITNESS: $759.75. Do you want to see it? The

check dated January 21, 1921, to Geo. B. Keezell, for
$17.50, is for automobile license for 1931. The same is
true of the check to Geo. B. Keezell for $12.25, due January
13, 1931.

Q

(Mr. Harnsberger resuming his examination) ; Will you file

those with your testimony as Ex. C ?
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Yes, sir.

Q I am handing you another batch of 94 checks aggregating
$511.73, some of which have memoranda and some of which have not,
coverwing the same years, I think, 1928 to 1932. Will you please look
those over and tell us for what the checks are given that have no
memorandum on them ?

A The Charles Store, $2.00. That was for dry goods. The
Rockingham Motor Company, $1.33, for repairs or gasoline, I
don't know.. Miss Willie Cullen, $3.10, that was subscrip50* *tion for the paper. I remember that M. E. Burgess, $1.32,
that was for gasoline, things like that. I suppose that was what
that was for. T. T. Groves, for medicine, $2.00. A. D. Long, some
extracts, $1.25.

A

It was supplies for the home ?
A Yes, sir. Rockingham Motor Company, $1.00. I don't know.
It must have been for gas. Mabel Layman, $12.42. It was for a mail
order, but I don't know what I had ordered. Something about the
house. Bridgewater Plow Company, $2.93, that was for lumber, I sup
pose. That was about the time I was using my lumber. M. E. Burgess,
$1.10, put it gas. I reckon it was. Riddle Lumber Company, $8.77. I
know that was for lumber. T. J. Burgess, $1.53, that was for a mail
order of some kind. He was Post Master. The Rockingham Farm
Bureau, $2.30, I don't know whether it was for feed or paint. I
bought different things there. O. D. Flory, $1.75, I don't know what
that was for, feed or—I don't know what it was. $2.50 to the Farm
Bureau again. I suppose it was feed. I don't know. Tutwiler Service

Station, $4.45, that was for tire. W. J. Kaylor, that was for freight
on furniture or—I ordered doors, and I ordered my washing machine,
and I ordered linoleum. The Farm Bureau again, $2.10. I just can't
tell you. I bought paint, particularly; oh, I bought fruit jars there.
But I didn't think about its being necessary to keep this. Ward Gilkerson, a dollar, for groceries. Sam Ford, a dollar, for medicine, Indian
herd tablets, I remember that mighty well.
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Here's $2.13 to the Farm Bureau again. *I don't know
what to say it was. M. E. Burgess, $6.00, gasoline and car
repairs. George Simmers, $1.00. That was for watermelons. I re
member that mighty well. M. E. Burgess, $18.00, gasoline. I bought
my gasoline there, and if the car needed fixing—I tried to get it paid
every month. R. W. Reynolds, $1.00, for Raleigh products. Murphy's
Cut Rate Store, that was the drug store, $1.00. I got medicine there.
Joseph Ney & Sons, $5.00. That was for clothing. That was for the
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boys. M. E. Burgess, $15.00. I don't know what else to say, gas and
car repairs. O. D. Flory, $3.10, I don't know what it was for. Feed,
paint, and things like that. It wasn't feed every time, I know, because
he bought lumber sometimes, just things like that. M. E. Burgess,
$11,07. I didn't buy anything there except gas, and things like that.
W. J. Kaylor, $1.00, that was for groceries, I remember that. M. M.
Sayre, $1.00. That was an automobile wheel. I remember that. W.
R. Johnson, $23.73, that was for gasoline and car repairs, and things
like that.

Q

Will you please file these last checks with your testimony

as Ex. D ?
A

Yes.

Q I am handing you another batch of 23 checks aggregating
$104.52, some of which have memoranda on, showing for what they

were given. Will you please look at them and see if the memoranda
are correct, and state for what the other checks were given ?

A The first one is Roy F. Shank, $1.00. He needed money for
school, and I didn't happen to have it loose, so I gave him a check.
The Dean Studio, $1.50. That was for his picture, for the Annual.

Roy F. Shank, $1.00, for school. He needed the money, and I
didn't have it. Margaret M. Suter, $11.00. That was for
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tuition. ^Nicholas Book Store, $1.80. That was for books,

The Aurora, $2.00, for the school annual. $2.00 to Hoskins
Landis, That was to the boy riding to school with him. $2.00 again,
same thing. $2.00 again. They were all three for riding to school.
Q The checks that have the memorandum on, the memorandum
correctly states what they were given for?
A

It certainly does.

Q Will you please file these checks and mark them Ex. E with
your testimony ?
A

Yes.

Q So that we may better understand these particular checks,
the Shanks referred to herein are your boys?
A My boys.

Q

How many boys have you ?

A

I have two children, both boys.
MR. SWANK: Give their names.

WITNESS: Roy F. and Harry W. Shank.
MR. SWANK: What are their ages?
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WITNESS: The oldest was nineteen the 27th of last

December, Roy F. Shank. And this one, Harry, was sixteen
the 19th day of October. He will be seventeen this coming
October.

Q (Mr. Hamsberger again) : I am handing you another batch
of 57 checks aggregating $434.32, a good many of which have mem
oranda showing for what they were given, and a number do not.
First state whether the memorandum on these checks correctly states
for what they were given.
A

They are.

Q

I notice a number of these checks are to mail order houses,

like Sears, Roebuck, & Company, and Montgomery Ward, and places
like that.

A Clothing, furniture, I ordered paper when I was fix-
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ing my *house, doors for the house, a stove, carpets, linoleums,
as well as I can remember.

Q

Will you please state what the checks that I have no mem
orandum on them were given for?

A Here's one to Jos. Ney & Sons, $2.95. That was a pair of
pants for one of my boys. Joe Ney & Sons, $3.95, That was for

clothing. I just don't know what it was. Montgomery and Ward,
$6.95, that was for clothing, I reckon. I don't know. Montgomery,
$5.55, I guess that was for clothing. T. J. Burgess, $17.54, that was
for a mail order of some kind. He was Post Master. I don't recall

just what it was. Sears, Roebuck, $2.43, dry goods, I guess. Joe Ney
and Sons, $2.00. That was for a sweater. Sears and Roebuck, $3.93,
for necessities in the home. I just don't know, Joe Ney and Sons,

,$15.00. That was for a suit, a suit of clothes for one of the boys.
Montgomery Ward, $5.16, that was for things in the home. Joe Ney,
^15.00. That was a suit for one of the boys. Montgomery Ward and
Company, $1.00, necessities in the home. B. Ney & Sons, $4.95. That
was for a pair of shoes. I remember now. Joe Ney & Sons, $4.95. I
don't remember that one. Shoes or clothing. Joe Ney & Sons, $1.15.
That was for a suit. B. Ney & Sons, $1.00. That was for a pair of
over-shoes. Joe Ney, $1.50, I don't know what that was for. Cloth

ing. Sears, Roebuck & Company, $3.88, for necessities in the home, I
reckon. I just can't recall all of these. $7.48 Montgomery and Ward.
I sort of think that was paint. I bought some paint to paint the
garage, I think. Joe Ney and Sons, $3.95. For clothes.
Q Mrs. Shank, will you please file these 57 checks as Ex. F.
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with your testimony? I am handing you a batch of seven
checks ag*gregating $280.50. They do not seem to have any
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memorandum on them showing for what they were given.

Will you please state for what they were given?
A Mrs. Mary J. Saufley, $10.00. I loaned her that money.
O. D. Flory, $98.00. I loaned him that money O. D. Flory, $150.00.
I loaned that to him. Dr. C. E .Conrad, $1.50 I paid a doctor bill, jusJ

loaned it, for my sister-in-law. $5.00, I loaned that to O. I. Beery.
Mrs. I. S. Berry, $1.00, that was for rooms. Mary J. Saufley, $15.00.
I loaned her that.

Q Will you please file these seven checks as Ex. G. with your
testimony?
A I certainly will.

'

Q State whether or not, in addition to these various checks that
have been introduced by you showing payment for doctor's bills and
feed and tuition and clothes and supplies for the home, you paid, dur

ing the period represented by these checks and back to 1915, consid
erably more money for the same purposes in cash?
A Yes, indeed. I used cash altogether up until the last time I
started a checking account, practically all.
Q State whether or not E. M. Shank paid anything on account
of the education or doctor's bills of your children.
A

No, indeed.

Q State whether or not he paid anything on your doctor's bills
or clothes ?

A

No, sir.

Q Mrs. Shank, in addition to raising this poultry and some
livestock to which you have testified, state whether or not you did any
work, and, if so, what sort of work on the farm from 1915 to 1932,
when you got the deed for the property.
A I did any kind of work that was to be done on the
55* farm. I *helped him. I run the mower. I helped him to cut
corn. I shocked wheat, anything that was to be done.
Q Who kept the house and did the work?

A I kept the house and did the work with the exception of very
little help, and I paid the help that I had.
Q Have you made any substantial improvements on the prop
erty in dispute since it was purchased ?
A

Yes, sir.

A Just in a general way, what improvements have been made,
and who made them?
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A Me and the boys made them. I paid the bills, and the boys
helped me. We changed things in the house, dug reservoir, laid pipes.
We plastered, painted, papered, even did carpenter work, hung doors,
changed the roosm. We tore partitions and closed doors.
Q Remodeled the house?
A Yes, just remodeled the house.
Q Who did that work?
A Myself and my boys. Papered. We did lots of papering and
painting.
Q Supplies necessary to be used in the remodeling, who paid
for them?

A
Q

I paid for them.
Who furnished the general supplies for the family use?

A

Well, I did.

Q Did E. M. Shank furnish any substantial amount of supplies?
A No, indeed. Could I put it in this way? He would bring in
some things along with him, if he felt like it; if not, I would have to
go and get it myself.
Q What was the nature of those things ?
56*
A Flour. He never *did bring in anything except some
flour and coal.

Q What about groceries ?
A Well, I will tell you it was precious little groceries; some
times sugar.
Q Did you ever have to go to the hospital ?
A Yes, indeed; thank goodness, it was only once.
Q Who paid that bill?
A I paid it.
Q Who bought and paid for the household and kitchen fur
niture which was covered by the deed made by you to E. M. Shank ?
A I bought and paid for all with the exception of a few pieces,
old pieces of furniture.
Q Why then did you have it included in the deed ?
A It was assessed in his name. I did that to keep down an
argument.

Q You mean, although you had bought the property and paid
for it, it was just assessed in his name along with the other personal
property ?
A

Yes, sir.

Q Mrs. Shank, what is the present condition of the farm, so
far as repairs, improvements, fences, and the like?
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A

I am ashamed to say what I really think. It is in awfully bad

condition. The barn has no roof. If you leave the wheat in there any

time, it begins to sprout just like it was out doors. The same way with
the corn crib. There are no fences. Practically nowhere. Just what

me and my boys built. We put up the yard fence to keep the chickens
and stock out of the yard.
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*Q As I understand you then, the only property that is
in any respectable repair is the house?
A

Yes, sir, and that is only inside.

Q Now, the chicken houses that you have there. Who built
them?

A

Well, there was some of them there when we went there, and

the other me and my boys put up. Me and my oldest boy built that.
Q What was the value, at the date of the deed from E. M.
Shank to you and now under dispute, of the chattel property and live
stock, as near as you can estimate?
A Well, I reckon around $300.00, $350.00 maybe. That is
high, though.

Q Just in a general way, tell the articles that he had and their
condition.

A Well, he had four heifers. They were just young. They
were worth, I reckon, about $12.00 each. He had two mules, I don't

hardly know, $125.00 for the two, I reckon, maybe $130.00.
Q Were they young?
A Yes, quite young.
Q What about his machinery ?
A Well, he had a manure spreader. Some of them said it might
bring thirty of thirty-five dollars. And outside of that, well, a wagon,
but indeed I don't know. That wasn't much good. I don't know what
It would be worth. And he has a binder there, it is not very
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good. He has a mower, that was in very good shape. *It is old.
He has used it a good long while. A hay rake and other articles

were racked to pieces.
Q Did you ever loan John A. Painter some money?
A

Yes, sir.

Q

How much was it?

A

It was $1,200.00.

MR. HARNSBERGER (to counsel) : The reason I
am introducing copy of this note is because the original has
been sued on, and is on file in the Clerk's Office.
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Q I am handing you a copy of this note, the reason for which I
have explained to counsel, or what purports to be a copy of this note,
and will ask you if that shows the proper date and correct amount.
A

Yes, it does.

Q

Will you please file that with your deposition, marked Ex,

John A. Painter note?
A

Yes.

MR. SWANK: What is the date of that ?

MR. HARNSBERGER: July 5, 1921.
Q

State whether or not you ever collected the full amount of

that note?

A

Counting the interest, I collected more than the full amount.

Q

You mean, more than the face?

A

Yes, sir.

Q

As I understand it, you have never collected the whole

amount?
A

No.

Q Have you a statement showing the amounts that were
*actually paid you on the note and the debts?

59*
A

I have.

Q

Is that the statement?

A

That is the statement, the correct statement. That is correct.

Q It appears from this statement that you have collected
$1,065.98 on the principal of the note and $288.00 interest, or a total
of $1,353.98. I will ask you to file that statement with your testimony
and mark it Payments on John A. Painter Note. Will you please
state whether or not you had a savings account with The First
National Bank of Harrisonburg, beginning December 23, 1918? I
want to say to counsel I could bring those people up here, but Mrs.
Shank didn't have her book for this, so I had this made off and

certified by the Clerk, and I thought it would save us time.

MR. SWANK: We object to the introduction of this
statement at this point, because the best evidence of the
account would be the pass book which Mrs. Shank had.
Until there is some explanation of the present whereabouts
of that pass book, we object to the introduction of this
statement.
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Q Mrs. Shank, have you a pass book for this savings account,
beginning in 1918 and running through 1921 ?
A

Well, I had one, but I don't know what has become of it. I

wish I did have it.

MEMO.: An unanswered question of Mr. Harnsberger's read to witness as follows: Will you please state
whether or not you had a savings account with The First
National Bank of Harrisonburg, beginning December 23,
1918?
60*

*A

Yes.

MR. SWANK: We object to the introduction of this
statement on the ground that the explanation made of the
non-production of the pass book is not satisfactory.

Q (By Mr. Harnsberger) : Is this a correct statement of your
savings account between the dates I have referred to ?
A I guess it is. I know I had an account there, and I had a
book. I suppose it is right, if they gave you a list of it. They know
more about it thaf I do.

I know I had an account there. I can't re

member all those things. I didn't think it was necessary, that I would
ever have to go over this again.
Q Will you please file this statement with your deposition,
marked Ex. Saving account No. 5160?
A

Yes, sir.

Q Mrs. Shank, prior to 1921, and from 1921 to May, 1923,
state whether or not you had a checking account at The First National
Bank of Harrisonburg.
A

Yes.

Q

Could you tell us about how long you had an account there

before 1921 ?

A Well, there should be a record. I begun a bank account there
before 1918, I don't know what year.
Q State whether or not you have your pass books and checks
for those accounts?

A

No, they wouldn't let me have my checks in the savings

account.

Q

I am not talking about that.
A

Oh, no, I don't have those. I wish I did have.
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*Q You don't have the pass book either ?
A No, they were old, and I didn't think I would ever

have to use them. I didn't take the care of them that I should.
didn't think I would ever need them.

I

Q I have a certified copy here of your checking account, begin
ning with an item of July 5, 1921, which item shows a credit to your
account at that time of $1,200.26, and is called on their books balance

of old account. I will ask you to state whether or not that is a correct
statement as far as you know.
A

As far as I know.

MR. SWANK: We want to enter our objection to
the introduction of this statement and the introduction of

the account of which this statement is a copy. The ground
of the objection is that the best evidence of the account
would, of course, be the checks themselves, and the pass
books. The checks themselves in this particular transaction
would, no doubt, throw considerable light on where these
expenditures shown by the account went to and where the
money came from. It is our contention that in the absence
of any information of that kind the account itself is im
proper as evidence.

MR. HARNSBERGER: All that I can say in reply to
counsel is that the witness has stated that they were de
stroyed or lost, and this is the best she can do.
MR. SWANK: It is our contention that she would be

required, in order to establish those expenditures satisfac
torily, to produce the checks themselves, and also to explain
the sources from which the funds that passed through that
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account *came.
MR. HARNSBERGER:

I think the Court will be

pleased that the counsel have behaved themselves so well
this morning in making objections and exceptions, and I
don't want to break the rule here except to say that I think
counsel are entirely too technical and severe. We are pro
ducing everything that we have. We certainly can't do any
more, and the law does not require us to do any more.
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MR. SWANK: It is not a question of producing
everything that you have, but of not producing everything
that you ought to have to sustain your contentions in this
proceeding.

MR. HARNSBERGER: Without prolonging this
statement, I will just say this, that I notice counsel say the
checks would show the sources of this income. I don't see

how that would be possible, and further the witness has tes
tified very positively that every dollar that she handled she
earned, and that her husband did not contribute to her

finances, and she has also explained fully why she began to
keep a separate account, and, in view of the fact that we
cannot produce those particular checks or bank book, I
must say that I think we have fully complied with the law.
Q Will you please file this checking account and mark it Ex.
Checking Account from July 5, 1921, to May 3, 1922?
A

Yes.

Q Did you, later, beginning with December, 1927, have a check
ing account in The First National Bank of Harrisonburg, which con
tinued to March 18, 1932?
A Yes, sir.

Q I will ask you whether or not the book that I am presenting
you now is your pass book beginning with that date ?
A

Yes, sir.

Q

Will you please file this pass book as Ex. Bank Book No. 1 ?
A
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Yes, sir.

*Q Mrs. Shank, will you please state whether or not all
of the items of deposit as shown in the bank book which you

have just filed were earned by you separate and apart from any gifts
or any money, whether gift, or not, furnished you by your husband, E.
M. Shank?

A Absolutely so.
Q Mrs. Shank, I am handing you a pass book No. A. 1411 of
The National Bank of Harrisonburg, the same being a savings account
in that bank, which started on April 15, 1922, the last item of which
seems to be April 29, 1927, and I will ask you if that is your pass
book of your savings account with The National Bank, and I will ask
you to file the same as Ex. Savings Account at The National Bank.
A

Yes sir.
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Q Mrs. Shank, I observe under date of March 1, 1926, there
are four items, one for $175.00, another for $840.00, another for

$382.00, another for $248.75, the latter being marked discount. Will
you please state where those sums came from?
A Why, it was money that I had earned before, I had earned
and had it loaned out.

It came in, I got it in.

Q What does the discount, $248.75 represent?
A As well as I can remember that, the day that I taken up those
bonds there didn't as much come in as I expected in, and I had to
borrow that much that day to pay this certain amount. As well as I
can remember, that is what that was.

Q I notice on the withdrawal side under date of January 2,
1926, there is William Funkhouser, $500.00. What was that? Whose
money was that?
A It was mine. That was the first parment, to bind the

contract. The payment when we bought the farm. They
*suggested that, and I did as I was told.
Q Then I notice on March 3, 1926, there is a check to

64*

W. M. Funkhouser of $2,500.00. Whose money was that?

A I don't know. Elvin got some money himself, and that is
the day he paid some, too. He paid some on the payment, too.

Q Then, under the date of May 2, 1927, E. M. Shank, $546.06.
Whose money was that?

A That was mine. That was paid on the place. It was paid in
his name, that time, and I checked that money out to him. And I

paid some in cash, but I don't know how that was. I thought it was
paid, and I didn't think anything about keeping a record of it. My
aim was to get the home paid for.

Q I have another pass book here, on The First National Bank,
beginning March 18, 1932, with a balance of $63.20, and will ask you
whether or not the items of deposit shown on this account to Septem
ber 24, 1932, were deposits made by you out of your own funds.
A

Yes, sir.

Q Will you please file this book and mark it Ex. Bank Book
No. 2?
A

Yes.

Q Mrs. Shank, have you deposited and filed here as exhibits all
of your checks that you now have, as covered by any or all of these
bank books up to the date the deed was made to you in September,
1932?

A

I reckon.

I just don't know.
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Q Mr. Swank: Do you have any vouchers at home or else
where besides those which you have brought here and which have
been filed here this morning with your deposition?
A
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I may have some late checks, but

I

don't

know

whether they *are before the date of the deed to me in Sep
tember, 1932, or not.

Q (Mr. Harnsberger continuing): Will you please look when
you go home and bring in any checks that you have, prior to the date
of the deed?

A I certainly will.
Q Mrs. Shank, it appears from the record in this case that on
March 1, 1926, you and your husband purchased of Irma Shaver and
others the farm that is now in dispute, for the purchase price of
$9,500.00, of which $4,000.00 was paid cash on March 1, 1926. The
balance of $5,500.00 was evidenced by five homestead waiver bonds
made by you and your husband in the sum of $1,100.00 each, pay
able to William M. Funkhouser, attorney in fact, on or before March
1, 1927, 1928, 1929, 1930, and 1931, respectively. Will you please
state how much of that cash payment of $4,000.00 was paid by you,
and how much by your husband, E. M. Shank?
A
Q
A
Q

He paid $2,300.00.
And you paid the balance?
I paid the balance.
That would be $1,700.00 you paid?

A

Yes sir.

Q

State who paid the first bond of $1,100.00, payable on March

1, 1927, and the interest on the bonds as of that date.

A I paid it.
Q Out of your own funds?
A Out of my own funds.
Q Who paid the $1,100.00 bond due on or before March 1,
1928? Together with the interest due on the bonds as of that date?
A I paid it, but it was paid May 1, wasn't it?
MR. HARNESBERGER:

A

66*

That
Q
change
A

Yes.

is what I thought. I paid it.
Who instigated,—suggested,—and had perfected, the
*in the security as~of May 2, 1927?
Well, I did. I not only suggested, but pleaded and

begged, before I could get him to take any interest and have that
changed.
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You mean your husband?

A Yes. We were paying six per cent, interest, and we had a
chance to get it for five per cent., and I wanted to cut that off as
much as I could.

Q So that the last three bonds aggregating $3,300.00, were
taken up in this new deal with J. F. Craun, as represented and set
forth in the deed of trust of May 2, 1927, from you and your hus
band to Ward Swank, Trustee, in which you executed four bonds
to J. F. Craun, three in the sum of $800.00 each, payable May 2, 1928,

1929, and 1930, respectively, and one in the sum of $900.00, payable
May 2, 1931? Is that correct?
A

Yes, that is correct.

Q In what manner,—I mean by that, by check or cash, or how,
were the two bonds of $1,100.00 to William M. Funkhouser, due
March 1, 1927, and March 1, 1928, paid?
A Well, it was cash and checks, and I borrowed some money

at the Bank and took up the bond, and then my earnings paid that
back to the Bank. You know there were two so close together. Some
of my money came in, and I borrowed some at the Bank, and then I
paid later, after taking up the bonds.

Q I mean, in what manner were these two bonds paid to Mr,
Funkhouser? Did you give Mr. Funkhouser a check?
A Well, I paid with savings department and cash. Those were

the bonds that I borrowed some, too. And of course then I paid that
back with earings as I made it. That is the time, in one of
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those, *maybe both. But it was paid, one of those was paid
Q

through Elvin's name, Mr. Shank's name.
That would account for this check here that I asked about ?

A Yes, but I can't recall just how it was. I wasn't bothered. I

was aiming to get the home paid for. And I felt if it was paid, it
didn't make any difference.

Q Then these other three bonds made by you and your husband,
dated March 1, 1926, in the sum of $1,100.00 each, one payable
March 1, 1929, and two payable March 1, 1930, to William M. Funk

houser, were paid off with the funds you got from Mr. Craun in the
new deal.
A
Yes.

Q I am herewith filing these five bonds made by you and your
husband and payable to William M. Funkhouser, attorney in fact, as
part of the testimony, marking them Ex. Funkhouser Bond No. 1,
Ex. Funkhouser Bond No. 2, Ex. Funkhouser Bond No. 3, and Ex.
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Fulikhouser Bond No. 4, and Ex. Funkhouser Bond JSTo. 5, respect
ively.

Adjournment until 1:45 in the afternoon.
After lunch recess, Mr. Harnsberger resumed his direct
examination of witness.

Q Mrs. Shank, who has had possession of these five Funkhouser
bonds that were filed in this suit just before recess?
A

I did.

Q Did you take possession of them when they were taken up?
A Yes, I took care of them. Mr. Shank even suggested they

were no good, there wasn't no use in keeping them, but I just felt like
I would like to keep them. I am just so sorry I didn't keep a strict
record of everything.
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*Q I am handing you a check made by you, dated May
1, 1928, payable to J. F. Craun, in the sum of $530.00, marked

on it for bond. On what bond was that check applied?

A That was on bond 1928, wasn't it? Payment on the bond
and interest on the other three bonds up to that time. I will tell you
how that was. It covered the interest on the four bonds that Mr.

Craun was holding, and what was over and above that I was given
credit for the principal of the bond of 1928.

Q I will ask you to file this check as Ex. Craun No. 1. I am
handing you another check made by you, dated May 2, 1929, payable
to J. F. Craun, in the sum of $581.75. Its application is not stated
on the check.

What was that check for ?

A That was for interest on the four bonds and the remainder

of the principal of the bond of the year of '28.

Q I am marking that check Ex. Craun No. 2, and will ask you

to file it with your deposition.

Q I am handing you the bond of E. M. Shank and Beulah

Shank, dated May 2, 1927, payable to J. F. Craun May 2, 1928, which
bond is endorsed on the back Interest paid 1927, $40.00, paid on with

bond $365.00. Then under that, it says, This bond paid May 2, 1928,
and signed by J. F. Craun. Is that the bond you refer to?
A

Yes, sir.

Q I am marking this check Ex. Craun check No. 3, and asking
that it be read as an exhibit with your deposition. I am handing you

a check made by you, dated May 2, 1930, in the sum of $925.00, pay-
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able to J, F. Craun, and it has on it a memorandum for bond.
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you please state on what bond that was applied?
A
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It was the interest on the three bonds and the full

amount *of 1929, the bond. Paid the interest on the other
two up until that time, and took up the bond of '29.

Q I am marking this check Ex. Craun check No. 3, and asking
you to file it as an exhibit with your testimony. I am handing you
the bond made by you and E. M. Shank in the sum of $800.00, dated
May 2, 1927, payable May 2, 1929, to J. F. Craun, on the back of

which is endorsed Interest paid January, 1927, $40.00, interest paid
for 1928, received payment May 2, 1930, and signffd by J. F. Craun.
Is that the bond you have just Ijeen testifying about?
A
Q

That's right.
I am marking this bond Ex. Craun Bond No. 2, and ask that

it be read as a part of your testimony. That leaves, then, what bonds
vet unpaid?
A

'30 and '31.

Q

What is the amount of the '30 bond?

A

$800.00.

Q

And the'31?

A
Q

$900.00.
From what time does interest run on those bonds?

A

From May 2, 1930.

Q Those are the bonds that you assumed in the deed that your
husband, E. M. Shank, made?
A

Yes.

Q It appears from the testimony you have hereinbefore given
that you have overpaid your half of the purchase price of said farm,
not including the two last mentioned bonds.
MR. SWANK: Question objected to as calling for a
legal conclusion on the part of this witness.
MR. HARNSBERGER: Let me finish the question,
first.
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*Q

(continued) To the extent of $1,954.38, and

the

deed shows that you have assumed E. M. Shank's one half of
the $1,700.00, or $850.00, with interest from May 2, 1930, making the
total amount assumed by you $971.97, which over-payment and as
sumption by you totals $2,926,35. Please state whether or not that is
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a fair, adequate, full, complete consideration of the half interest in
the real estate or farm conveyed to you by E. M. Shank, now under
attack, and also for the personal property which was conveyed in
said deed.

MR. SWANK: This question is objected to, first, on

the ground that it is leading; secondly, on the ground that it
calls for a legal conclusion on the part of the witness; third
ly, on the ground that it is argumentative and containing a
recitation by counsel of a number of facts; and fourthly,
becaus^the question is hypothetical, and includes, embraces,
a number of points of fact as to which the witness has not
be interrogated.
MR. HARNSBERGER : The witness has undoubted

ly set forth who paid what we have been calling here the
William M. Funkhouser bonds, the interest thereon,

and

also who paid what we have just termed the Craun bonds,
both principal and interest, and it is a pure matter of cal
culation, which would be difficult for the witness to make
off-handed or to remember the items of, to show just howmuch over the half of the farm had been paid for, by her,
• but the facts arc set forth in the evidence. It is perfectly

clear as to the $1,700.00 assumed, as that is set forth in'
the deed itself, and of course the witness assumed only half
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of it, together with the interest on the half; the other part
was hers *to pay. Now, the aggregate of these two prin
cipal items, the over-payment and the amount that she as
sumed, is a pure matter of addition.

Memo.: The two parts of Mr. Harnsberger's unan
swered question were readto witness as follows: It appears
from the testimony you have hereinbefore given that you
have overpaid your half of the purchase price of said farm,
not including the last mentioned bonds,—to the extent of
$1,954.38, and the deed shows that you have assumed E. M.
Shank's one-half of the $1,700.00 or $850.00, with interest

from May 2, 1930, making the total amount assumed by
you $971.97, which over-payment and assumption by you
totals $2,926.35. Please state whether or not that is a fair,
adequate, full, complete consideration of the half interest in
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the real estate or farm conveyed to you by E. M. Shank,
now under attack, and also for the personal property which
was conveyed in said deed.

A You have asked whether that will cover the half, you mean
of the full amount of the 53 acres ?

Mr. Harnsberger: Yes.
A Would that cover it? It would way over cover it, under the
circumstances of today.
Q Under the circumstances of the date of the deed to you?
A Oh, mercy, yes. I couldn't have begun to get over $3,500.00

of $4,000.00 at that time, I mean for the place, to put the place up
and sold it.

Q
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As I understand you, then you consider this amount

*that you have assumed and the amount you have overpaid
on the property a fair and complete payment for the property

and for the personal property?
A Absolutely so, and then some.
Q What is the fair market value of the farm of the day it was
conveyed to you, September 24, 1932?
A Just as I said a while ago, $3,500.00 or $4,000.00.
Q State whether or not would be easy to get a purchaser for
the farm in its present condition, in the condition in which it was on
September 24, 1932.

Mr. SWANK: Question objected to.

A No, I wouldn't think so. Can I tell this? Well, I inquired
around for information, and I was trying to settle things satisfactorily.
1 went to a man to try to borrow the money to take this up, and he
said no indeed he wouldn't begin to loan me that much money on
that place. I wanted to take up the deed of trust and put them all
together, the judgments. I was going to try to take care of it. He
said no indeed, he wouldn't begin to do that. It was too much on a
little place like that in the shape it was in, and all.
Q In other words, as I understand you, although you weren't
on these notes that judgment had been taken on, yet, if it were possible
for you to handle it on time, you were going to pay them off?
A
Q

Yes sir, but I couldn't raise the money.
State whether or not, to your knowledge, you ever got any
benefit at all for any of the consideration of any of the
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*consicleration of any of the judgments against E. M. Shank.
A

No, indeed, didn't even know he had it borrowed.

Q Did he ever tell you he had these obligations outstanding?
A

No sir, and I didn't see any reason why he should have any

any need of that, himself, because he was taking the money off of
the place, and I don't know where that came from, and that is the
reason it was such a shock to me.

The first I knew was when they

called me to give bonds on the place.

Q State whether or not in any of these last three checks men
tioned, which have just been filed, Mr. Shank contributed any part of
the money represented by them?
A He handed me $50.00 in the bond of 1928, well, it was the

$530.00. He gave me $50.00. He had happened to sell a few shoats.
Q Did you get any other money from him in connection with
your payments on the farm?
A

No indeed.

Q You testified that he had paid $2,300.00 on the cash payment
on the farm? Where did he get that?
A His father gave it to him.

Q Do you know how that $2,300.00 was actually paid over to
Mr. Funkhouser? Was it entered through your account?
A Part of it was. I don't know exactly how that was.

Q You do know that all that he paid on the property was the
$2,300.00?

A

$2,350.00.

Q That is the $2,300.00 that wentin as a part of the cash
^payment and the $50.00 that you have just testified to?
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A

Yes sir.

Q And you haven't been able to recollect just how that
$2,300.00 was paid?
A

No, I can't.

Q You testified that the items under March 1, 1926, except the
item of discount which you explained was part of a loan, were income
from your investments. State whether or not it might be that a part
of that money came from E. M. Shank.
MR. SWANK: This question is objected to, as pure

ly speculative, leading, suggestive, and immaterial.
Mr. Harnsberger: I have not spoken to Mrs. Shank
about this item since she testified today, and I may not be

BeulaJi Shank vs. J. F. Craun, et al

63

correct in the information which I have in regard to it, but
I was under the impression that some of that money prob
ably came from E. M. Shank to make up his cash payment,
and I was just now trying to get Mrs. Shank's mind cen
tered on that so that there would not be any discrepancy or
inaccuracy in her testimony.

MR. SWANK: I see no inaccuracy in Mrs. Shank's
testimony.

She has testified, as I understand

it,

that

$2,300.00 of the $4,000.00 original cash payment on the
purchase price was Mr. Shank's money; that, later on, Mr.
Shank made a $50.00 payment on one of the later pay
ments; that this $2,300.00 and $50.00 is, according to her
statement, all of Mr. Shank's money that has gone into the
payment.

MR. HARNSBERGER: We agree to that. She said
this morning that these several items on March 1, 1926,
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aggregating something *like $1,400.00, were from her in
vestments. I am not certain about that, and I was simply
trying to clarify it.

MEMO.: The unanswered question was read to wit
ness as follows:

You testified that the items under March

1, 1926, except the item of discount which you explained
was part of a loan, were income from your investments.
State whether or not it might be that a part of that money
came from E. M. Shank.

WITNESS: Oh, it was part of it. But I can't just
exactly clear up how much it was.
MR. HARJSfSBERGER:

I believe that is all I want

to ask her.

Cross-examination of witness zvas conducted by Mr. Swank
XQ Mrs. Shank, what property did you have on the 1st of
March, 1926, when the Funkhouser land was deeded to you and your
husband? How much money did you have at that time?
A I don't just know. It is just like I say. I didn't keep a real
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record of it, but I paid around $1,700.00 or $2,000.00, I don't just
know. To explain it as best I can, he paid $2,350.00, and as well as
I remember, he paid that in the first payment, or else he paid part of
it in the second payment. I can't remember that. I believe, however,
—I don't know, I didn't keep any record of it, and I just don't know.

XQ You mean that you were unable to say now how much
money you had on March 1, 1926, when you bought this Funkhouser
property? You said, this morning, as I recall, Mrs. Shank, that of
the $4,000.00 cash payment you paid $1,700.00, and your hus76* band paid *$2,300.00 of that original $4,000.00 cash payment.
Now, are you certain that you paid $1,700.00 at that time?
A Yes, I did, and I remember since you recall that, I know Mr.
Shank said to me just quite lately, he said, "Now, remember, I put
$2,350.00 in the place," and I believe he said that he put it in that day.
But it has been like I say a good while, and I don't know just how it
was. I had my money out, and those that I could get the money in
I used, and when I couldn't I had to wait until it suited them to get
it for me.

XQ Well, was that $1,700.00 all of the money that you had
at that time?
A
No indeed.

XQ I mean money, not in bonds.
A Oh, well, I guess so. I guess it was.

XQ Did you have any notes or bonds owed to you at this time
by other people?
A

Yes sir.

XQ Who owed you, and what amounts did they owe you?
A

My brother had $700.00.

XQ And your brother's name was?
A O. I. Beery. As well as I remember, it was $700.00. Put it

down. He will probably remember. I think it was $700.00. It might
have been a little more. I don't know.

XQ Did anybody else owe you at that time?
A

Yes sir.

XQ Who else?
Mrs. Mary J. Sauffey.
XQ How much did she owe ?

A Well, I can't tell positively. When she paid me back,—I
held the note against her, and I returned the note when she
77*

*paid the cash.

XQ Did anybody else owe you anything at that time?

Beulah Shank vs. J. F. Craun, et al

65

A My brother, Isaac Beery, owed me a hundred dollars. Frank
- Riddleberger had borrowed a hundred.
XQ Did you have his note for a hundred at that time?
A

Yes.

XQ Did you have any other notes or bonds?
A I just don't know. I had loaned about $500.00 to Mr. Flory,
and he paid that back. I didn't hold a note against him.
XQ You don't know whether Mr. Flory owed you on March
1, 1926?
A

Yes.

XQ He owed you at that time? How much did he owe you?
A I don't just know.
XQ You didn't have his note?
A

No.

XQ Did anybody else owe you at that time?
A Well, I just can't remember. I don't know.
XQ You can't think of anybody else that owed you any money
at that time, can you?
A

XQ

Well, I can't think.

The $1,700.00 that you had in money at that time, in which

bank was that?
A

XQ
A

In which bank?

Where did you have that money?
I had it in The National Bank.

XQ When you paid that $1,700.00 on the farm, how was it
paid? Was a check given for it?
A Part of it was a check, and part of it was cash.
78*
*XQ For what part was a check given at that time?
A $2,500.00, I think, if I am not mistaken, but you see
part of that was Mr. Shank's, like I said.
XQ Well, $4,000.00 was paid to Mr. Funkhouser at that time
as a cash payment?
A

Yes.

XQ Well, my question is this: what checks were given to Mr.
Funkhouser, or how was it paid to him?
A $500.00 I paid by check a short time before that.
XQ You gave Mr. Funkhouser your check for $500.00?
A I think I paid that by check.
XQ That would have left $3,500.00 of the cash payment?
How was that paid to Mr. Funkhouser?
XQ You mean the $3,500.00?
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$3,500.00.

A That was paid $2,500.00 by check, and a thousand dollars of
it was paid with the cash, but, as well as I can remember, that thous
and dollars was a few days after this payment because the money
didn't come in that we was expecting to come in, as well as I can
remember.

XQ You think you paid a thousand dollars in money to Mr.
Funkhouser? Where were you when you paid him the thousand
dollars ?

A

We went to an office here in Harrisonburg.

Who is the

Trustee in those bonds?

MR. HARNSBERGER: Mr. Wyant.

XQ BY MR. SWANK; It is your recollection that you went
to some office of a lawyer in Harrisonburg and paid a thousand
79*

*dollars in money?

A Well, just like I say, I don't know. I can't remember.

XQ Do you remember whether it was paid at the time the deed
was delivered to you?

A It was just a day or two later. Now, I am getting straight.
It is just like I say, I wasn't trying to keep a record of it. We made
the cash payment. We went to the bank and borrowed this money,
I think, and paid that with checks. I believe maybe Mr. Shank paid
part of that. He borrowed the money in his name, because the place
was in his name.

XQ What checks, if any, have you, Mrs. Shank, showing pay
ments by you on account of that $4,000.00 original cash payment?
Have you any checks which you gave, your own checks, payable to
Funkhouser, on account of that cash payment, $4,000.00?

A I don't have them in my possession. I have them in the
savings account, but they wouldn't give them to me. They said they
didn't return checks from the savings department. I asked for a copy,
and they said they didn't have them.

XQ Well now, in this pass book here, here on January 2, 1926,
is an entry showing a check of $500.00 payable to William Funk
houser.

A

That is the first payment. That was one to bind the contract,

as well as T can remember.

XQ On March 3 is another entry of a payment to W. M. Funk
houser of $2,500.00. Now, that makes $3,000.00. Now, it is
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your idea, *is it, that the remaining thousand dollars was raised
by Mr. Shank borrowing from the bank a thousand dollars to
make up the cash payment of $4,000.00?
A

As well as I can remember, because I know that we were

disappointed. We had to borrow in order to take this up, and then
we put this back in just a short while when the money come in.
XQ Did that include the $2,300.00 of your husband's money
that you said he put in at that time?
A It didn't include the $2,300.00. It includes part of what he
put in there.

The thousand dollars, if it was a thousand dollars that

we borrowed, he paid part of it back, and I paid part of it back.
XQ You said that you put $1,700.00 into the original cash
payment of $4,000.00. What part of that $1,700.00 of the cash pay
ment of $4,000.00, and which $1,700.00 was your money, which
part of that was paid out of this account at that time?
A I don't understand it exactly right, I reckon.
XQ This book shows that $3,000.00 of the $4,000.00 cash pay
ment was paid out of this account, doesn't it? Now, you have said
that you contributed only $1,700.00, of the $4,000.00, to the cash
payment. If the money in this account, National* Bank savings ac
count, is your money, why did you pay $3,000.00 out of this account
if you were putting up only $1,700.00?
A Mr. Shank put in some and paid it in my name.
XQ How much money did Mr. Shank put into this ac81*
count at this *time in order to make the $4,000.00 payment?
A That is what I said I wished I could get straightened
out.

XQ Well, Mrs. Shank, how do you know or arrive at the
$1,700.00 amount as being the amount that you put up? How do you
know that it was $1,700.00 of your money, and that there was
$2,300.00 that was Mr. Shank's money?
A Well, I have heard him say it many a time, and I knew at
the time, I guess.
XQ You have no way of proving that fact, by checks, or other
wise, though, have you?
A I don't right at this time. I might gather up something that
would prove it. I can't get straightened out on that.
XQ Well, are you certain now about the transaction in which
you borrowed a thousand dollars from the bank? Are you certain
that that is right?
A

I am not certain it was that amount.

and I know we had a check.

I know we borrowed,
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XQ

That money that was borrowed, Mr. Shank gave his check

for that amount at the bank?

A

Yes, and I endorsed.

XQ

Was that money put into this account?
A You mean my account? No sir. That didn't go in there;
You see, we borrowed that, and we just went and took up the note.
And I didn't get no credit.

XQ

You said your husband had inherited the money which he

put into the place?
A

Yes.
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*XQ About when did he inherit that money?
A Well, he got it a few years before we bought.
I
couldn't tell just the year.
XQ What was your father-in-law's name?
A Perry Shank.
XQ Where was the money which your husband inherited from
his father at the time you bought this Funkhouser place?
A He was holding notes for it. He had it loaned out.
XQ Do you know whose notes your husband held at that time ?
A

I can find out.

XQ

I don't know.

How much money did he collect and put into this cash

payment ?

A $2,300.00, as well as I can remember. Like I say, I can't
get straightened out on that.
XQ You have mentioned the money that you had on March
1, 1926. You have mentioned the notes that you hold against other
people. Did you have any property other than these notes ? Did you
own any property at that time?
A Land, you mean?
XQ
A

You didn't have any land?
No.

XQ Now, did you have any kind of property except what we
have mentioned,—your money, your notes, and your bonds?
A

I had household and kitchen furniture.

XQ Household and kitchen furniture? And that was all that
you had?
A Oh, I had poultry, a whole lot of that, chickens and turkeys
I had,

83*

XQ Well, that, then, was all your property at that time, the
*money, the notes, and bonds, and household property, and the
poultry that you had on hand? That was your entire estate

at that time?
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A Well, I just can't get it together.
XQ Well, you had no other property?
A No, no property. But it seems to me I had some more money
loaned out, if I could just recall.
XQ What property did your husband own at the time you
bought the Funkhouser place?
A Well, he owned a couple horses, I think he owned three
horses.

XQ Any farm implements?
A Yes, he had a wagon and a binder.
XQ Any livestock, any cows or cattle ?
A Well, it is just like I said. He attended to his business.

I

can't remember what he had.

XQ
A

How much did your husband inherit from his father?
$2,300.00.

XQ And he had gotten all of that before you moved to the
Funkhouser place in 1926?
A

Yes.

XQ Your husband has lived on the farm there and worked it
ever since that time? You all live together?
A

Sort of.

XQ Well, he has not done any work any place else?
A Well, he does right smart work by the day and things like
that.

XQ

Well, he was supposed to be in charge of the farming op

erations on the place there?
A

84*

Yes sir.

*XQ Well, these notes that you mentioned, that you
said you had on March 1, 1926, have all of those notes since

been paid ?

A

XQ

Yes, all those have been paid that I mentioned.

Do you hold any at the present time? Does anybody owe

you anything ?
A Not to amount to anything.

XQ

What did you do with that money when it was paid to

you?

A I put it in those bonds.
XQ You say that on the first of March, 1926, you had
$1,700.00 of money and your brother's note of $700.00 and Mrs.
Saufley's,—the amount you don't know,—Isaac Beery's note of
$100.00 and Riddleberger's note of $100.00, and how much was it
that Flory owed you at that time, for which you had no note?
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A Well, I don't just know.
XQ That would have made $2,600.00 that you had at that time,
besides the Flory loan. As I understand you, you had accumulated
or saved all of that money from the sale of poultry and dairyproducts ?

A I didn't get any of the products of the dairy. The poultry,
the chickens, and guineas, and I didn't have any sheep at that time.
XQ How long had you been accumulating that $2,600.00?
A There was more than that if I could just get it together.
MR.

HAl^SBERGER:

speaks for itself.

I

think

this statement

The witness has just forgotten this item

of the Painter bond.

The amount collected for it that time

was over a thousand dollars.

WITNESS:
XQ

That's right.

(Mr. Swank continuing):

The Painter note was—what

was it?

85*

*A $1,200.00.
XQ Did you have the John A. Painter note of $1,200.00

on March 1, 1926?
A

Yes.

XQ That would have made you have around $3,700.00 or
$3,800.00. You had $2,600.00 before, and then you had this
$1^200.00 Painter note.

A I had more money than that.
XQ Now going to the personal property covered by this deed

of September 24. That is the deed by which your husband conveyed
his interest in the real estate and certain personal property to you?
Why was that deed executed, Mrs. Shank?
A Why was the transfer made over to me ? Because I told him

that I didn't know anything about these payments being back and that
I had worked so hard to try to get my payments made, that I wouldn't
pay another cent with it i^' his name, that if he would transfer it to

me I would try and get it paid for.
XQ It conveyed all the property that he owned at that time of
every description, didn't it?
A

The deed ?

Mr. Swank: Yes. Did you know at that time of his owing
anybody else anything?
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No indeed.

XQ You didn't know that he owed Mr. Craun anything?
A

No indeed, I didn't know that he owed anybody.

XQ If, as you thought, he didn't owe anybody except you, why
was it necessary for him to transfer all of his property over to you
so that the result of it was that his creditors could reach none of his
property ?

A My aim was to pay for the home. And I couldn't afford to
pay everything. And the worst of it was borrowing money,
86*

other *people's money.

XQ You knew that he had borrowed money?
A Not a bit of it except Mr. John Rhodes, I endorsed for that
hundred dollars.
thing.

Outside of that, I didn't know that he owed any

XQ You didn't know anything about these notes to Mr. Craun?
A

No sir, didn't know a thing about it.

XQ These two mules, they were Mr. Shank's mules, weren't
they ?
A

Yes sir.

XQ From whom had he bought them?
A

XQ

He raised them.

Then it says one mare.

A Just an old horse; she is dead now.

XQ A Jersey cow. Where did he get that from?
A

Well, he raised some cows. I just don't know.

XQ A Holstein Jersey cow. Where did he get that? What
was the Jersey cow worth?
A
At that time?
Mr. Swank: Yes.

A

About twenty, I reckon.

XQ And the Holstein Jersey cow, what was that worth?
A

About thirty dollars.

XQ And the four heifers you said this morning were worth
about twelve dollars apiece? Two brood sows. What were they
worth ?

A They wasn't considered worth anything.
XQ Why did you put them in here?
A

I don't know.

Because they were there.

XQ And ten Poland China shoats. What were they worth?
A I got in debt on them.
XQ Did you sell them ?
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*A I bought feed and sold them,
XQ How much did they bring, and who bought them.
When did you sell them?
A I was just studying. I think I sold them to Yates here in
Harrisonburg, if I am not mistaken.
XQ Do you remember what you got for them, or when you

sold them ?

I was just studying. I sold them the first of the year, I think,
'33. I know I said if it would not be for the looks of it I would drive

them into the creek, because I couldn't buy the feed, I think they
brought me three dollars apiece.
XQ Do you still have the broow sows ?
A

XQ
A

We butchered them.

Do you still have the two Jersey cows?
Yes.

XQ And you still have the mules?
A Yes, they are there.

XQ
A

XQ
A

XQ
A

Is the John Deer two-horse wagon still there?
Yes.

From whom and when had Mr. Shank bought that?
I don't know.

Do you still have the Milwaukee binder?
Yes.

XQ From whom and when had Mr. Shank bought that?
A

I don't know that.

XQ What was it worth when you took this property over?
A I don't know whether it would have brought $15.00, or not.
I don't know.

XQ
A

McCormick mower, is that still there?
Yes, sir.

XQ What is that worth ?
A Fifteen dollars, maybe.
XQ The McCormick manure spreader, do vou still have that?
A

Yes.

XQ From whom had your husband bought that?
A

I don't know that.

XQ When had he bought it.
A

88*

I don't know that.

*XQ The Superior grain drill, do you still have that?
A

What is left of it.

XQ The cream separator, do you still have that?
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Yes.

XQ
A I
XQ
furniture.

What is that worth ?
just don't know what that would be worth.
The deed covers all fowls and all household and kitchen
What would be a fair value of all the fowls and all the

household and kitchen furniture?

A Well, I don't know. I never valued it up.
XQ About how many chickens and turkeys did you have at that
time?

A Well, I had around a hundred turkeys at that time, or a few
more. I don't know.

XQ

How many chickens?

A About six hundred, maybe seven hundred, I don't just know.
XQ
A

How many rooms in the house?
Ten.

XQ Are all of the rooms furnished?
A With the exception of one small room.
XQ They were all furnished at the time of this transfer?
A

Yes, at that time.

XQ Prior to the time of this transfer in 1932, was any of this
property ever reported by you for taxation? Did you ever pay any
taxes on any of the property covered by this deed ?
A Well, I would pay all the taxes sometimes.

XQ Was any of the property listed in your name?
A

XQ

A

89*

No.

Why?

I thought he was supposed to be the head of the house.

*MR. WYANT: Were any of these bonds and notes
that you claimed reported in your name ?
WITNESS: Let me see. I kind of believe some of

them were. I ran over a slip just the other day.
XQ (Mr. Swank continuing) : These twenty-five sheep, where
did thew come from? Did you buy those?
A

Yes. There were more than that.

XQ Twenty-four females, and one male sheep, reported in here.
A Most of them were mine. No, those were mine. I bought
them.

XQ From whom did you buy these twenty-five sheep?
A

I bought some of them from Mr. Whisselman.
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XQ How many of them did you buy from him?

A I bought ten from him the first time, in the year of '27 or '28.
It is like I said. I was working to get my home paid for, to do all I
could, I wasn't trying to keep a record of all these things.
XQ You I)ought sheep from him two or more times.
A

Yes, sir.

XQ Do you have any checks showing the payments?
A Part of them I did. Those that I got from Mr. Long. I got
rid of some of the others.

XQ Let us try to keep to the twenty-five you had when this deed
was made last year.

A

Part of them was from Whisselman, and part of them from

Mr. Long.

XQ How many did you buy from Mr. Long?
90*

*A Let me see. I paid Mr. Long with check, I am sure.
MR. HARNSBERGER: There are checks here if she
wants to produce them.

XQ Have you sold any lambs this year from these sheep ?
A

XQ

Yes.

How much did you realize?

A I just sold them altogether. All of it together brought me
eighty-three dollars. The part that I got off of his sheep and the sheep
that were there.

XQ From time to time, as you made advancements on account

of the support of the family and expenses of the farm, as evidenced
by these checks here, did you take any note from your husband or
charge him with any of those things?
A No, indeed; I never did make a debt against him.

XQ I mean, did you take any note, so that you could collect
those again from your husband?
A

I didn't take any note.

XQ At any time, was there a writing from your husband saying
that you had made payments? Did you take any written promise to
repay you, from your husband?
A

No.

XQ As a matter of fact, you didn't expect to be repaid by him
for these advancements, did yoCi, when you made them?
MR. HARNSBERGER:
about?

Which are you talking
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MR. SWANK: Any of the debts evidenced by the
checks introduced here.

XQ

91*

(Mr. Swank continuing) ; Did you expect your

husband to *repay you any debt which you paid which is evi
denced by any check introduced here?

A Well, I expected to get the home. I expected to get the
home paid for.

XQ Did you expect your husband to repay any of these checks ?
A No, I wasn't expecting him to pay back. But I thought if I
paid for the place, it was mine.

XQ There was no written agreement between you and your
husband as to what share he was to have, or what share you were to
have?
A

No.

MR. HARNSBERGER: These several questions as to
any agreement in writing between Mr, and Mrs. Shank as
to the re-payment of any checks which have been introduced
by her today are immaterial and irrelevant, as the case

under consideration is not based on any such agreement, nor
is such an agreement necessary for Mrs. Shank to set up in
this case the amounts which she paid as part of the purchase
price of the property.
XQ (Mr. Swank continuing) : It is your contention, at least the
contention of your counsel, that you have advanced more than onehalf of what has been paid, part of the purchase of this farm. In
making any of those payments which you have made, did you take

from your husband at any time any promise in writing to reimburse
you for those payments which you were making?
92*

*MR. HARNSBERGER: Same objection.
A

XQ

No, but I felt like it was due me.

You did not expect to be repaid by your husband, did you?
MR. HARNSBERGER: That question is immaterial
and irrelevant to this issue, for the reasons above given, but
the witness, of course, can answer it.
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MR. SWANK: To which it is replied that it cer

tainly seems to me that the question of debtor and creditor
as between Mr. and Mrs. Shank is very important here, be

cause it is the very basis of the theory, as I understand it,
upon which this deed of September, 1932, was executed. It
was executed on the theory of an indebtedness due from
Mr. Shank to Mrs. Shank. Now, if Mrs. Shank made ad
vancements to her husband and took no evidence, no prom

ise in writing of repayment, I think the law would presume
that it was a gift from Mrs. Shank to her husband, and that
Mrs. Shank could not later take the position that her hus
band was indebted to her for those advancements which she
made.

MR. HARNSBERGER: I can't agree with the state
ment of counsel, but will state my argument to the Court.
MEMO.: Mr. Swank's unanswered question was read
to the witness, as follows: You did not expect to be repaid
by your husband, did you ?

A

Hq admitted himself that he owed it to me because he didn't

co-operate with me and didn't do his part. He admitted that it be
longed to me.

93*

*XQ At the time you made the advancements, you did
not expect it to be repaid to you in money?
MR. HARNSBERGER: Same objection.

A I was expecting the home myself.
XQ You did not charge any of these payments against him,
these payments which you made which were evidenced by these
checks ?

MR. HARNSBERGER: Same objection.

A

Only in mind.
XQ Mrs. Shank, in your pass book at The First National Bank
which is marked Ex. Bank Book No. 1, and the first entry in which
book is December 19, 1927,1 notice an entry of $141.00 as of August
20, 1928. Can you tell me what that item represents ?
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No, my goodness, no. I sold chickens and turkeys more than

once and collected more than one check for two hundred or two hun

dred and fifty dollars at a time, and deposited it.
XQ I notice in this book an entry of August 10, 1929, of
$340.21. Can you say what that entry represents?
A No, I thought it was my money, and I didn't try to account
for it. I sold poultry, and I sold eggs every week.
XQ Are you certain, Mrs. Shank, that the two items to which
I have called your attention did not represent the wheat crop ?
A Absolutely, yes, siree. I can stick to that till doomsday. I
never collected any of the money when he sold wheat, corn, mules,
cows, or anything.
XQ I notice an entry in this book for $530.00 as of
94* February *19, 1930. Can you tell me what that represents?
A No, sir. I made my money, and I tried to be honest,
and I would take it to the bank, and they banked it, and I don't know.
XQ This book, which I have in my hands, being Ex. Bank Book
No. 1 begins December 19, 1927, and runs to February 20, 1932.
During that entire period of course you were living on the Funkhouser farm, weren't you ?
A

Yes, sir.

XQ Do I understand, Mrs. Shank, that all of the money which
you put into this account during that time arose from the sale of
chickens and eggs and poultry products on that farm and from pay
ments of notes to you of people who owed you and paid their notes
during that time ?
A No, not that book, no. I never got any payments back in
that book. There are no payments deposited in that book.
XQ Then do I understand that the entire fund which was de
posited in this account by The First National Bank by you during that
period represents money which was paid to you for chickens and eggs
and poultry products produced on your home farm during that time ?
That is correct, is it ?
A

Yes. Yes.

MR. WYANT: Mrs. Shank, I notice in the vouchers

that you have introduced in evidence here the first one was

in March, 1928. Are these all of the vouchers that you have
since that date ?

WITNESS: I just gathered up all that I could find.
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MR. WYANT: All of the checks that you have given
since March, 1928, are here, are they?

WITNESS: Just like I said a while ago. There may
be a *few at home; as far as I know, they are.

95*

MR. WYANT: If you find any others, will you pro
duce them?

WITNESS: Yes siree, I will.

XQ (Mr. Swank continuing): At one time or other, you
seem to have had a savings account at The National Bank, as shown
by this book here, which is marked savings account. The National
Bank. The last entry in that book seems to be April 29, 1927. Have
you had a savings account at any bank since this savings account was
closed ?
A

No.

XQ And the only bank account which you have had was the
checking account at The First National Bank, the pass book of which
is marked Ex. Pass Book No. 1, up to the period of February 16,

1932, at which time you got a new pass book at The First National
Bank, and which pass book last mentioned is filed herewith marked
Ex. Bank Book No. 2. This is the last pass book which you have had?
A

Yes.

XQ Did your husband, E. M. Shank, run a bank account in his
name during this period from March 1, 1926, down to the present
time?

A If he did, I didn't know anything about it.
XQ As far as you know, he had no bank account ?
A

From what time?

I don't know that he ever had a bank

account, though, as far as that goes.
XQ I mean the time that you lived on the Funkhouser place.
Has your husband run a bank account during that time ?
A
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No that I know of.

*XQ

Who bought the 1932 wheat crop on the land,

Mrs. Shank?

A I don't know. Let's see. 1932, Nobody bought that. It was
150 bushels. I sold a little at the Mount Crawford mill. Just traded
it for flour.

XQ

That wheat crop was included in the deed ?
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It was on the place ?
Yes.

MR. HARNSBERGER: That was not included in the
deed.

A

I didn't think it was in the deed.

XQ You used it and got the benefit of it?
A The family. The family got as much benefit as I did. It was
used on the family, keeping things going there. And it is hard to keep
things even on the farm, now, I can tell you.
XQ Why wasn't it put into the deed? Why did you leave that
out?

A I couldn't say positive it wasn't in the deed, myself.
XQ Did you sell any of that wheat crop ?
A I didn't sell any of it. I taken some of it to the mill and
traded it for flour and feed.

XQ
A

Did you feed any of it to your chickens ?
Yes, sir, I fed some of it to the chickens.

XQ This check for $759.75, dated September 24, 1929, to the
Rockingham Motor Company, that was for an automobile, was it?
A

Yes, sir.

XQ
A

What kind?
A Ford sedan,

XQ
A

In whose name was the title taken ?
In mine.

XQ

You still have the car, do you ?
A

97*

Yes, sir.

*XQ Why were you introducing this check here? For

what purpose was it introduced here ?

XQ

It was just what I found, is all I know. It just happened

to be among the other, is all I know.
XQ I don't know whether I asked you this, or not. I will ask it

now. You said you had certain notes due to you when you bought the
Funkhouser farm in 1926. Have all those notes been paid to you ? Do
you hold any notes at this time ?
A

No.

XQ Have you borrowed any money and given your notes to
anybody ?
XQ Do you owe any money at this time ?
A

Me? No indeed.
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XQ

What did you do with the money when these people paid

their notes to you?

A

I took up two bonds, '27 and '28, I think. I put it into land

bonds.

XQ

That is where you got the money that went to Mr. Craun ?

Is that the idea?

A

Will you ask it again?

WITNESS (after question was read) : Mr. Funkhouser. All of the first set of bonds were payable to Funkhouser, and were for $1,100.00 each. One or two, I do not

recall which, of these bonds were paid to Funkhouser before
the loan was refinanced and money borrowed from Mr.
Craun to pay off the Funkhouser bonds.

XQ This is a fact, is it not, Mrs. Shank, that all of the money
which you spent and which is evidenced by these checks
98*
*which you have introduced and which are dated since March
1, 1926, all of the money represented by these checks was pro
duced, made or produced, on this farm by you or your husband or
your family during the time that you have lived on it excepting the
money that you had at the time you bought the farm and which was
represented by the notes which you have mentioned?
A Not since 1926. I thought I had explained that.
XQ The two bonds of 1927 and '28 to Funkhouser were paid
by money which, on March 1, 1926, at the time of the Funkhouser
purchase, was in notes, which, as you say, belonged to you at that
time, and which you later collected and used the money to pay on the
two Funkhouser bonds ? Is that correct ?
A
Yes.

MR. HARNSBERGER: The question which Mr.
Swank asked is objected to thus far, that he puts into the
mouth of the witness a statement that she has been denying
here all day, namely, that a part of this fund was made on
the farm by her husband. She doubtless did not recognize
that in answering the question, and she has testified against
it several times today. I merely make this statement to avoid
any confusion.

MR. SWANK: I did not mean to emphasize who
made this money on the farm. I merely wished to show that
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the money which was spent by Mrs. Shank and as is evi
denced by these numerous checks, represented the products
which were produced on this farm during that period, not
necessarily all of the products, but they do represent prod99*

ucts of the amount shown *by these checks.

XQ (Mr. Swank continuing) : If there is anything you want
to change about it.
A He absolutely worked against me.

XQ Excepting the notes and bonds which you had and which
you have mentioned as having had on March 1, 1926, excepting the
collection from those bonds, all of the rest of the money which you

have spent since that time and which is shown by the checks which
you have filed, all of that money was gotten by you from the produc
tion and sale of products grown or produced on this farm during that
time?
A

Yes.

Cross Examination of Witness
BY MR. WYANT:

XQ You state that you were married in 1909, and that you first
lived on the D. Long farm for a period of about two years, you and
your husband? Just how did you farm?
A

XQ

He was just hired.

And then you and your husband lived one year on the

Perry Shank farm?
A Part of a year.
XQ How did your husband farm for him?
A He wasn't there long enough. I don't know. They gave me
the privilege to raise chickens and turkeys.
XQ You had to buy the feed for them?
A

XQ

Yes, sir.

Then you stated that you lived three years on the Robert

Mason farm.

A

XQ

Part of three years.

Were you crop tenants there?
A

100*

He rented that farm.

*XQ

For money rent?
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A Crop rent.
XQ Did your husband furnish the farm implements and the
horse power ?
A

Yes.

XQ Do you recall what part he received?
A The half, I suppose.
XQ How many acres in that farm ?
A About eighty or eighty-three, something like that.
XQ And then you lived for approximately ten years on the
Whitmore farm? How did you farm that?
A On crop shares.
XQ What was the size of that farm ?
A 150, or 200, or 180, I don't just know. It is where Paul
Myers now lives.
XQ You say you farmed for crop rent there?
A

XQ
A

XQ

Yes.

Did you all furnish the implements and the horse power ?
He did.

The turkeys and chickens—^you had to raise the feed for

them?

A

It was raised on the place. What I fed, I bought the most

of it.

XQ Mrs. Shank, during this period of about seventeen years,
please state to the Court whether or not you know that your husband
had a bank account ?

A I do not. I never did know any of his affairs, except what I
could learn by seeing and hearing, not through him.
XQ As far as you know, he didn't have one ?
A

As far as I know, he didn't have, and, as far as I know, he

could have had. I don't know.

101*

*MR. HARNSBERGER: Following Mr. Wyant's
last question, if I recall correctly, you have testified here
several times today that there was no spirit of co-operation
at all between you and Mr. Shank in regard to his business
affairs ?

A

No.

MR. HARNSBERGER: And in reply to one of Mr.
Swank's questions, you said you were living on the place
together, but in a mighty poor way?
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Yes, sir, I am sorry to say.
Signature waived.

STATE OF VIRGINIA,
CITY OF HARRISONBURG, to-wit:

I, F. Flavia Converse, a Notary Public in and for the City afore
said, in the State of Virginia, do certify that the foregoing depositions
were taken before me at the time and place and for the purpose men
tioned in the caption.
Given under my hand this 9th day of August, 1933.
F. FLAVIA, CONVERSE,

Notary Public.
Fee of F. F. Converse, as Notary Public and Stenographer,
for original, $27.30.
Paid August 24,1933. F. F. CONVERSE.
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*DEFENDANT'S DEPOSITIONS

Depositions taken by consent the 24th day of August,
1933—as a continuation of depositions taken in this matter

August 7, 1933, the same parties being present—^before the
undersigned Notary Public at her office in The First Na
tional Bank Building, Harrisonburg, Virginia, to be read
as evidence in the above entitled cause on behalf of Beulah
Shank.

MR. M. L. HEATWOLE,

a witness introduced on said behalf, being first duly sworn, deposed.
Direct examination zvas conducted by MR. GEO. S. HARNSBERGER:

Q You are Mr. M. L. Heatwole?
A

Yes, sir.

Q

Where do you live ?
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A
Q
A
Q
A
Q

In Dayton,
What is your occupation ?
Buying produce and selling merchandise, feeds.
How long have you been engaged in this business ?
Eighteen years.
Do you know Mrs. Beulah Shank, the wife of E. M. Shank?

A

I do.

Q
A

How long have you known her ?
I have known her for longer than that, but have dealt with

her for the entire time that she has lived there.

Q
A
Q

What would you buy of her ?
Chickens, turkeys, ducks, geese, eggs.
How often would you visit her property ?
A

103*

Once and sometimes twice a week.

*Q . Taking the period of say 1915 to 1920, how would
the prices run on the kind of produce that you bought from

her?

A Well, at that time, eggs run from thirty to eighty cents a
dozen and old chickens from ten to thirty cents a pound, and young
chickens, fifteen to forty cents.
Q How about turkeys ?
A From twenty to forty-five.

Q Now, as to the quantity that you would get, say, in the good
seasons when chickens and turkeys were selling well? How would
the quantity run?
MR. SWANK: This question is objected to until it is
shown whether or not Mr. Heatwole has any records that
he kept of his transactions with Mrs. Shank regarding
poultry and eggs at that time.
MR. HARNSBERGER: Witness himself dealt with

Mrs. Shank; the only necessary record that he need have is

his memory, but I have no objection at all to asking him
whether or not he has any records that would show his
dealings with her, and I will do that.

Q Mr. Heatwole, have you any records that show your dealings
with Mrs. Shank?

A

I have some records, yes, sir.
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MR. SWANK: Have you examined those records to
prepare yourself for the statements which you are now

about to make regarding these transactions? Have you
looked at your records—^before you came here about these
matters—recently ?
WITNESS: Not all of them, no sir.

104*

*MR. SWANK: Do you have a book of accounts,
showing the amount of the produce that you bought from
Mrs. Shank during any particular year ?

WITNESS: In buying this produce, there was always
a duplicate copy made. I kept one, and gave the customer
one.

MR. HARNSBERGER: If you want those, I will be
glad to have the witness put them in.

MR. SWANK: Mr. Heatwole, do you feel that you
can give an accurate statement now as to how much you
paid to Mrs. Shank we will say during the year 1918 for
eggs?
A

I couldn't off-hand, no, sir.

MR. SWANK: That is true of any other year that
Mr. Harnsberger has asked you about, isn't it?
WITNESS: Yes, sir.

MR. SWANK: And it is true of any of the other

products that you bought from her ?
MR. SWANK: What applies to eggs applies to poul
try, etc. ?

WITNESS: Certainly.

MR. SWANK: We object to the further interrogation
of this witness along this line, on the ground that the infor-
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mation which he has is, as he says, imcertian, and we do
not think it is sufficiently reliable.

MR. HARNSBERGER: As we are not trying here,
or in this suit, to recover for any particular produce sold,

but are merely trying to substantiate Mrs. Shank's testi
mony that she made money off of her produce, I do not con
sider the books of the witness as a necessary element in his
evidence, but since *that question has been raised, and to

105*

avoid any question about it or quibbling over it in court I
will ask the witness, if he can do it, to make off a statement

from his tickets that he says were given, as far as he has
them, showing the amounts that he paid Mrs. Shank from
time to time for produce, and will ask him here whether
that is feasible.

A
Q

I could not for the entire time. -I could for some of the years.
Will you do it for whatever period you can, and file it as an

exhibit ?
A
Yes.

The unanswered question of Mr. Harnsberger's read to
the witness, namely: Now, as to the quantity that you
would get say in the good seasons when chickens and
turkeys were selling well ? How would the quantity run ?
A

That would be covered by the report I would make,

wouldn't it?

MR. HARNSBERGER: It really would be. yes.
State whether or not you would buy at any particular time
turkeys from her?

A
Q

I did, yes, sir.
Can you recall at any time about how much you paid for

them?

A

I paid $150.00 to $200.00, up to $250.00 at some times.
MR. SWANK: I want that same objection to that
question. The same objection shall run to all this line of
questions.
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MR. HARNSBERGER: I agree to that.

Q

Did you ever buy any young guineas from her ?
A

Yes, sir.

106*

*Q What would you give for them?
A Well, they ranged in price from fifteen to seventy
cents a pound, for the different years.
Q Can you give us an idea of how many old chickens Mrs.
Shank would keep on hand ?
A

Fron three to four hundred hens.

Q Now, what about feed, Mr. Heatwole? Did you furnish
Mrs. Shank any feed?
A Quite a lot of it, yes, sir.
Q How would she pay you for it?
A In poultry and eggs.
Q Did you furnish her any groceries ?
A
Q

I did, yes, sir.
Any considerable amount?

A

Quite a lot. Often a barrel of sugar at a time, and other

groceries.

Q Does your answer to those questions about feed and groceries
run throughout the whole period you were dealing with her ?
A

Yes, sir.

Q

She would pay for them in produce primarily ?

A

Yes, sir.

Q What did you observe as you were going there from time to
time about Mrs. Shank as to the fixing up of her home and improve
ments generally around the house ?
A Well, I observed that she did quite a lot of it herself, put

down walks, papered the house herself, remodeled it, also helped to
build some outside buildings.

Q

What would you say, from your observation and dealing
with Mrs. Shank, as to her business ability ?
*A I consider her very capable as a business woman.

107*

Q

From your observation of the premises, during your

visits there, state how the condition of the out-buildings compare at

this time to what they were when the property was bought.
A Not in near as good a condition as they were at that time.
Q Does that apply to the general fences, too?
A

Yes, sir.

Q What would you say was the fair market value of the Shank
farm in September, 1932.
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MR. SWANK: This question is objected to unless
Mr. Heatwole shows or states that he has some information

as to real estate values at the present time.
MR. HARNSBERGER: I take it that any man who

^ has been in the produce business for eighteen years and
traveled all over the country, buying and selling, would un
questionably have a knowledge of the sale-price of property.
A I would consider around forty-five hundred dollars a fair
price at that time.
Q Do you know whether Mrs, Shank purchased feed from any
one else besides yourself ?
A She did, yes, sir.
Q From whom, do you know ?
A

Some from Mr. Rhodes at Mount Crawfokl, and some from

the Rockingham Mill. The amounts I couldn't give.
Cross Examination of zuitness zvas conducted by MR. SWANK:

XQ As I understand, your dealings with Mrs. Shank have
continued down to the present time ?
A Until the first of June.
108*
*XQ Until the first of June, 1933? And how often did
you go to visit the Shank home ?
A Weekly trips, and sometimes twice a week.
XQ Covering the whole period that the Shanks lived on this
farm? They moved there in 1926, I believe . That is correct, isn't it?
A

Yes, sir.

XQ Who did the work on the farm during that time?
A I saw Mr. Shank doing some of the farm work.
XQ Do you know who was supposed to manage the farming
operations ?
A I guess he was.

XQ As far as you know, he was not employed anywhere else
during that time? Whenever he did work, he worked on the farm,
there, did he?

A

I couldn't say. I noticed him at farm work there sometimes

when I was there.

XQ
A

You are well acquainted with Mr. Shank?
Yes, sir.

XQ You have never heard of his being employed of¥ of the
farm during that time, have you ?
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Not for any length of time.

XQ Did you ever pay Mr. Shank for any of the produce that
you bought, eggs and chickens, etc. ?

A I couldn't tell you without going to the records.
XQ Your dealings with Mrs. Shank were on a cash basis, I
suppose ?
A Yes, sir.

XQ You did not run any charge account? Mrs. Shank raised
only one crop of turkeys each year, I imagine.
A

That was all that I know of.

XQ I understood you to say that she would raise turkeys to the
amount of $100.00 or $150.00 or $200.00. You were estimating it
yearly ?

A

109*

Yes, but they were not all salable at one time.

*XQ But you mean that was the value of her annual
turkey crop?

A I am not saying it was that annually. Some years, the turkey
crop would exceed one year.
XQ What would you say was the annual value of Mrs. Shank's
turkey crop for the year 1926?
A I couldn't say as to that.
XQ '27, could you say?
A

No, sir.

XQ Your estimate then of one hundred, one hundred and fifty,
or two hundred is not based on any particular year?
A No, sir, it is not. It varies different years.
XQ And you couldn't say how many turkeys Mrs. Shank raised
for the year 1926 or in any year since that time?
A I couldn't say definitely.
XQ Or for any year before that time ?
A

No, sir.

MR. HARNSBERGER: Your dealings were with
Mrs. Shank, entirely?
A

Almost altogether, unless she was away.
MR. HARNSBERGER: When she was sick in the

hospital, or away on various occasions, you may have dealt
with Mr. Shank ?
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Yes, sir.

XQ (Mr. Swank continuing): The nature of your business is
such that it is not at all unusual for the most of your dealings to be
with the woman of the house rather than with the man of the house?
Isn't that a fact?

A

Some places it is; some places it isn't.

XQ The fact that you had these business dealings with Mrs.
Shank does not indicate that Mr. Shank didn't have anything
*to do with the farming operations ?

110*

A She handled the poultry part of it. I couldn't tell you
about the farm. I wasn't buying farm produce other than poultry
and eggs.

Q

(Mr. Harnsberger resuming his examination) : Mr. Heat-

wole, state whether or not Mrs. Shank handled a good many of what
you call broilers ?

A Yes, sir, some years quite a lot.
Q How would your prices run on those?
A It varied. It ran from twelve up to as high as forty-five
cents a pound.

Q Do you recall any time when you paid her much more than
that—during the war period ?

A

Yes, sir, one time I paid her fifty cents a pound for broilers,

during the war period.

XQ (Mr. Swank resuming his cross-examination) : Where did
the Shanks live before they bought this Funkhouser farm ?
A

On what is known as the Whitmore farm.

XQ

Who owned that ?

A It belonged to a widow lady in Bridgewater, Mrs. Whitmore.
XQ Do you know about how long they lived there?
A I would say eight or ten years, something like that.
XQ During that time, Mr. Shank was employed as a farm
hand?

A

Yes, sir.

XQ
A

He was the manager or foreman ?
As far as I know.

XQ And managed the farming operations on that farm ? That
is true, is it ?

,

Ill*

A

I think so.

*XQ Do you happen to know what wages he got?
A

No, sir.
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miles. Signature waived.

MR. O. D. FLORY,

another witness introduced on the same behalf, being first duly sworn,
deposed.
MR. HARNSBERGER conducted the Direct Examination.

Q State your age, residence and occupation.
A My age is forty-nine years old; residence, Mount Crawford;
farming.
Q How long have you known Mrs. Beulah Shank?
A Well, fifteen years, about.
Q How close is the farm on which she lives to the farm that
you own ?

A Well, I can throw a rock from one corner of my farm to one
corner of hers. The buildings are maybe half a mile apart, a strong
half a mile.

Q State whether or not Mrs. Shank has, since you have known
her, kept fowls of various kinds and sold them on the market ?
A

Yes, sir.

Q Do you know that as a fact, prior to the time that they
bought the property that she now lives on ?
A

Yes, sir.

Q Since she has been living on the property now under con
sideration, will you please tell us something of her activities in hand
ling fowls ?
A Well, she is in the poultry business in a big way for a small
place; turkeys, chickens, ducks, guineas.
112*
Q About how many old fowls, I mean chickens, would
she keep during the year?
A Well, I suppose it would run anywhere from two hundred to
three hundred, in my estimation. I couldn't say as to that.
Q
A
Q

Would she raise a number of broilers?
Oh yes.
Who attended to these fowls?

A

She attended to them herself; the boys helped her

some

with it.

Q
A

State whether or not she ever purchased any feed from you.
Oh yes, quite a little. Bought as high as one hundred or one
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hundred and thirty bushels of wheat at one time; one year, she bought
one hundred and thirty bushels, I think, when I threshed.
Q Who paid you for that wheat?
A

She did.

Q Do you know of her purchasing feed from other people ?
A

Oh yes.

Q
A

Could you name some of them?
I used to have an old Ford truck running around. I bought

lots of feed from Rockingham Mill and other places. I have sold her
a good deal of feed, myself, in the way of corn, I suppose she owes
me for thirty or thirty-five barrels of corn right now.
Q State whether or not Mrs. Shank is a good business woman.

A Well, yes. I don't think I ever saw a woman who could
work like she did. She has put in cement walks, put water in her
house, in basement, in her chicken-houses. She has raised the kitchen
three or four feet, plastered it up,—she didn't do the plastering,—
put brick pillars under it, laid the brick herself, cut doors out
113*

*of the house on the inside of an old log house.
Q Did she put in the fencing?

A Everything like that, herself. And painted it up. Matched
that paint up, mixed it and matched it, herself. There wasn't a car
penter on the job. Built the turkey house, put the galvanized roof on.
Of course I showed them how to do that. New yard fence all around.

Big yard, too. Painted it all up. Car shed. Painted that up, and in
side the house, too. No hired help, no carpenters, or painters.

Q State whether or not, in addition to all of this manual labor,
management, you have referred to, she did any work out in the field
or around the barn.

A Yes, a good deal of work. I have seen her drive the corn
planter, i have seen her cut corn day in and day out.
Q Did you ever see her mowing hay?
A

No.

Q Ever see her working around the stables?
A Yes sir, cleaning out stables and bedding them up, making
peijs for sheep, and stuff like that,

Q State whether or not she also attended to her domestic duties
around the house, such as cooking and cleaning up the house?
A

Yes sir.

Q So, in addition to that, as I understand you, she was general
manager of this poultry business around the farm, and also did this
manual labor to which you have referred?
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A Yes sir. I would think the work she put on the inside of

that house and on the outside in the way of fences, hog lots and
114* *and buildings, etc., would figure around eighteen hundred or
two thousand dollars since she has been there.

Q Mr. Flory, what is the condition of the out-buildings, such
as the barn and other sheds on the property, at this time?
A Very bad. I always help him haul in wheat and stuff. The
barn floor was growed up four inches high, and the wheat in the mows
matted together and growed together from leaking through the roof.

The hog house and corn crib, wagon shed, the same; in bad shape.
Q

What about the fences?

A Well, you can see there are practically no fences outside of
what her and the boys put up.
Q How about the fence around the barn-yard?
A That is a regular calamity.
Q You mean it is a kind of patched affair?
A Yes sir. Enough lumber if it was sawed up to run an ordi
nary family a year, and yet it won't turn anything.
Q Considering the need of repairs on the farm, state what you
would consider was the fair market value of that farm in September,
1932.

A Well, it is a right hard matter to get at. Of course, the only
way a man could get at that would be to take the value of the farms

sold in that neighborhood at that time. Mr. Turner Craun's place,
within two miles, was sold last fall; the buildings would compare
favorable with these buildings. Of course the farm is not sit-

115* uate quite as favorably. The first time it was sold, *it brought
about twenty-eight hundred, a fraction over. For some reason,

they didn't confirm the sale, and it was put up again. That time, it
brought thirty-five or thirty-six hundred, and somewhere from 111 to
116 acres, as well as I remember.

Then the Painter farm of 121

acres, the Farm Loan had that up, it couldn't be sold. Couldn't get
any satisfactory bid on it at all. And I judge this 52 or 53 acres

would have a fair market value at that time of $3,500.00, according
to the way other places were selling.
MR. SWANK: Counsel for complainants objects to
the testimony given by this witness with respect to the
Turner Craun farm and with respect to the Painter farm
because the Turner Craun farm was sold in a bankruptcy
proceeding, under an order of the bankruptcy court, and the
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Painter farm was sold in a foreclosure suit under an order
of the state court. Both of these sales were foreclosure pro

ceedings. It is well established that prices obtained at fore
closure sales do not establish market value of real estate.

MR. HARNSBERGER: It is unquestionably true
that while such testimony as the witness has given may not

be exactly fix the price that should be paid for the property
under consideration, yet it is one of the best indications that
we can have as to the salability and value of the property

in the community, and it is perfectly relevant testimony
showing the indication of value.
A

That is the reason I mentioned that. The people were there,

and they had a right to make it bring more money. The Painter farm
adjoined the farm.

MR. SWAJSIK: The only possible relevancy this tes
timony could have would be to indicate, to some extent,
possibly, the price which this Shank farm would bring if
foreclosed under conditions surrounding the foreclosure of
116*

the Painter farm and *the Craun farm. The question
here is not the value of this Shank farm under any fore

closure proceeding, but the question is what was its fair
market value, that is, what would it probably bring when

offered for sale by one who is not compelled to sell and pur
chased by one who is not compelled to buy. That is the
standard for fixing the fair market value of real estate.
MR. HARNSBERGER:

I think any further reply

would be useless.

MR. SWANK: Counsel admits the correctness of the
conclusion of defendant's counsel.

Q I understood you to say a few moments ago, Mr. Flory, that
you and Mr. Shank would exchange work, he helping you, and you
helping him.
A We have for the last eleven years except last year.

I had

my place rented. This year,—we worked together again this year.
Of course, my man planted corn for him last year.
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Q Who would get the proceeds from the ordinary farm pro
ducts on the Shank farm, such as hay, wheat, corn, stock, except Mrs.
Shank's individual stock?

MR. SWANK: Question objected to until it is shown

than the witness has the information to answer that ques
tion.

A Of course, I could not tell you right to the cent, but I have
helped him thresh, even three or four years before he moved here.

He generally sold his wheat from the machine, not always, but gen
erally. Some times the Shaver Mill bought wheat, Strickler bought
it a couple years ago, Mr. Craun has got his wheat, and also the mill
at Mt. Crawford.

117*

*Q He sold it, did he?
A

Yes sir.

Q Now, when it comes to hay and other things?
A The same way. Some of it was Whitmore's part. Some of
it was his.

Q State what was Mr. Shank's ability as a manager, e.i-pecially
in connection with the feeding and handling of his stock and things of
that sort.

A Well, he was an awful good feeder, but he was pretty waste
ful with his feed.

Q

Can you give any instances ?

A Well, yes. He has two small mules there right now, and two
cows, I think, that he is milking. I know they made four loads or
four loads and a half of alfalfa hay. The next time, he made a load
and a half. He fed that all up. I wouldn't think there was half a

ton of that left when he made the other hay. It was right under the
cows' and mules' feet. The other hay he has made since then, he is

feeding that. You will find hay in there wasting.
Q

Did you ever see where he fed calves corn ?

A Yes sir, I saw them cleaning out the stable, Mrs. Shank and
the boys; I suppose there was enough shelled corn in there to fatten
five or six hogs,

MR. SWANK: This line of testimony is objected to,
because it is wholly immaterial as far as any issue in this
case is concerned.

96

Beulah Shank vs. J. F. Craun, et al

Q From your association with the Shank family, can you state
whether or not Mr. Shank ever contributed any of the money that Mrs.
Shank used in paying off the bonds on the property we are now
118*

^considering?

MR. SWANK: Question objected to until the witness
is shown to be qualified to answer this question.
MR. HARNSBERGER: Of course I understand Mr.

Swank's objection, but it does seem like to me it is rather
captious in a way, because naturally if the witness does not
know it he can't answer it. He has already testified as to

the poultry business and as to Mr. Shank getting the pro
ceeds of the other part of the farm, and I am merely now

asking whether or not he knows that Mr. Shank contributed
any funds to Mrs. Shank to enable her to pay anything for
the property. If he don't know it, of course he can't
answer it.

A Well, I can't say that he did contribute anything.
MR. SWANK: The question is whether you know
what amounts Mr. Shank gave to Mrs. Shank for the pur

poses named by Mr. Harnsberger. Do you have that in
formation?

Do you know that?

WITNESS:

Well, no.

Q (Mr. Harnsberger continuing): Mr. Flory, in the deed to
Mrs. Shank, there were included certain items of personal or chattel

property, the mules, some heifers, some farm machinery, and the like.
You are acquainted with those articles that were on the Shank prop
erty in September, 1932, are you not?
A

Yes sir.

Q Will you please give us an estimate of the value of those
articles ?

A Take them separate, or lump the whole?
MR. HARNSBERGER: If you can recall them, I
would rather you would itemize them.
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There were two mules there at that time, a three

year old, and a two year old one. I would say the fair market
value would be for the three year old mule $75.00; for the two year
old at that time would have been around $50.00.

I sold two four

year olds in January, after the market had picked up,»for $206.00
for the pair. The heifers,—I suppose a fair market value for them
$15.00 a piece; there were four of them. Then there were two cows,
I think. Cows at that time were very low. Unless you have an extra

^ood one,—I suppose fifty to fifty-five dollars would have been a
fair price for the cows. No calf with them, I suppose fifty dollars
would be a fair price for the two.
Q What about the machinery?
A The machinery is pretty bad. He has a good wagon. I sup
pose it would be around thirty dollars. The manure spreader would
run about thirty dollars. He has a fair mower, fifteen or eighteen
dollars, maybe. There isn't much left of some harrows and shovel
plows; thirty dollars would catch it.
Q Mr. Flory, do you know who clothed and educated the two
boys at Mrs. Shank's?
A

Yes sir, I know that.

Q

Who did that?

A

Mrs. Shank.

Q

Do you know whether or not she provided the main essen

tials for the household?
A

Yes sir.

Q

Who did it,—Mrs. Shank ?

A

Mrs. Shank.

Q
120*

State whether or not Mr. Shank at any time told you how
much he had paid on the farm that we are now considering,
and, *if so, what that amount was.

A

Yes sir, he .told me.
MR. SWANK; The question is objected to.

MR. HARNSBERGER: What's wrong with that?
(To witness) : Go ahead and answer it.

A I couldn't give it right to the dollar. It has been a good
while ago that the deed was made. I don't know but that Mr. Wyant
made the deed. I was with them that day. Mr. Shank paid either
twenty-one hundred or twenty-two hundred, somewhere around there.
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Q Do you know whether he has paid anything on the bond since
that time ?

A I heard him say one time that he had paid fifty dollars on a
bond, something like that.

Q Did^you ever hear him say whether he had paid his part of
the deferred payments on the farm?

MR. SWANK: Question objected to as leading, and
irrelevant.
A-

I don't know.

Q

Mr. Flory, did you ever borrow any money from Mrs.

Shank ?

A

Oh yes, different times.

Q Did you borrow any prior to the time that she purchased this
property in 1926?
A

About $500.00 before that.

Q Did you pay that back to her before, or after, she purchased
this property?

A After. She said, when she made the payments, the way
they had the contracts draived up, she got some more money and
didn't need this, and I kept it until the next year.
MR. SWANK: Answer objected to, because not re
sponsive to the inquiry.

121* *Cross examination of ivitness was conducted by MR.
SWANK:

XQ
A

This Shank farm has about 52 acres in it?
Yes sir, as well as I remember. .

XQ Where is it located?
A Between Mount Crawford and North River Depot, on the
left hand side of the road. The farm adjoins the road.

XQ
A

XQ
A

Is all of the land cleared land?
Practically.

Is it all farm land that can be cultivated?
There are a few acres of bluff.

XQ With the exception of those few acres, all of the land can
be cultivated?
A
Yes.
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XQ What is the character of the land? Is it good farm land?
A

Naturally good land.

XQ How does it compare in character with the quality of your
land in your farm,—which is near, as I understand.
A Well, about the same quality of land.
XQ What kind of dwelling-house is on the Shank farm? How
many rooms in the house?
A As well as I can remember, nine of them.

XQ

It is a frame house?

A- Yes sir.

XQ
A

What kind of roof?
A metal roof.

XQ What is the general condition of the house?
A Well, the house needs paint bad, on the outside. The inside
is in good condition, but the outside needs paint.
XQ
A

Now, what kind of barn? Is it a bank barn?
Yes sir.

XQ What size?
A 36 by 56, I think.
XQ What kind of roof is on the barn?

A

There was a shingle roof at one time. There isn't much
left.

122*

*XQ Is it an old barn, or a new barn?
A This barn has not been built so awful long, but there

is old material used in the frame.

XQ What is the condition of the other part?
A It is in bad shape. The floor is rotted out.
XQ What other buildings are on the farm ?
A The hoghouse, corn crib, and wagon shed. Them three are
in bad condition. But the hen-house, car-shed, turkey-house and
brooder-house are in good condition. She has put them there since
she went there.

XQ What size is the hen-house ?
A 18 by 30 or 36, I think.

XQ There is another poultry-house?
A She built a turkey-house two years ago, 20 by 30, I think.
XQ Now, the brooder, house?
A That is 12 by 14.

XQ

The place is then well equipped for handling poultry, is it

not?

A

Yes.
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XQ I believe you said you would estimate that the improve
ments which Mrs. Shank had put on there, on this property, would
amount to eighteen hundred or two thousand dollars?
A Yes, I say it would cost that in dollars and cents to put it
there.

XQ Is this what you mean? That the improvements which
have been placed on that farm since it was bought in 1926 would cost
eighteen hundred dollars or two thousand dollars to make those im
provements ?

A

123*

Yes, if you hired it done, yes sir.

*XQ Do you know who paid for the paint and other
material used in making those improvements?

A She paid for it herself. I hauled most of the cement. And
they had my team'hauling most of the sand and cement.
XQ Where did she get the paint?
A Some of it from Montgomery and Ward. I don't know
where she got the rest of it.

XQ Then if you don't know from whom the paint was bought,
you don't know who paid for it, do you?
A Yes sir, I do. She wanted to paint the house, buildings and
all, but she said she wasn't able to. Mr. Shank had a man come in
there to make the estimate. She said, "I have no objection at all. If

you have got the money to pay for the paint, go ahead and get the
paint and pay for it, but if you expect me to pay for it, at this time I
don't have the money to pay for it."

XQ I am talking about the paint that they did use. You say
Mrs. Shank got some of that from Montgomery and Ward. You
don't know where she got the rest of it. Now, my question is, you
don't know who paid for it if you don't know where it was bought.
A I will tell you why I know she paid for the car-shed. She
was fixing to paint her other buildings. She bought the paint from
Montgomery and Ward and put it on the car-shed, and was going to
get the paint for the other buildings if this paint held up.
XQ Now, what was Mr. Shank doing while Mrs. Shank was
making all these improvements, painting the house and digging the
cistern and making these other improvements?
A Well, sometimes he was working around with other works,
and a good deal of the time he was fishing.
124*
*XQ You mean to say that Mr. Shank did not con
tribute any of his labor to making these improvements?

A Mr. Shank helped to jack the kitchen up; I helped to do that,
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myself. And he helped on the car-shed, and outside of that I never
saw him contribute anything in any way.

XQ Where did they get the lumber for those new buildings
that they put there? From whom did they get the lumber?
A

For the hen-house, also for the car-shed, it come from the

plow factory at Bridgewater. I believe they did get the weatherboarding for the car-shed from John Huffman.
XQ Who bought that lumber from those people?
A

Mr, Shank.

XQ Who paid for it?
A She did. Often, I would go for it myself, and I would pay
for it, and she paid me.

XQ You can state it as a fact that Mr. Shank didn't pay for
any of the lumber that went into those buildings?
A

Absolutely not.

XQ
A

And he didn't buy any of it?
No, sir.

XQ And he didn't contribute his labor?
A He did on the car-shed, and helped to jack the kitchen up.

XQ Mr. Shank was living there at that time, wasn't he?
A

Yes sir.

XQ Well, what was he doing while Mrs. Shank was doing all
these things ?
A That was in the spring of the year. I suppose he was fishing
most of that time.

XQ Do you know it to be a fact that Mr. Shank was fishing
125* *all of the time that Mrs. Shank was performing the manual
labor ?

A

Oh no, he wasn't fishing all the time.

XQ Are you certain that he was fishing any time that she was
doing that?
A Yes sir, yes sir.

XQ You spoke of Mrs. Shank cutting corn and doing other
manual labor. What was Mr. Shank doing while Mrs. Shank was
cutting corn?
A He was cutting corn, too.

XQ And he was usually working along with Mrs. Shank in
those farming operations?
A Usually.

XQ He is a man of reasonably good health, isn't he?
A

Yes sir.
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XQ And he has not been employed off of this farm to amount
to anything, has he?
A No, sir, not that I know of. Of course he does lots of
butchering off of the place.

XQ He has charge of the farming operations, and Mrs. Shank
of poultry business?
A

Yes sir.

XQ What would you estimate to be the net annual proceeds of
the poultry business conducted by Mrs. Shank during the time that
they lived on the Funkhouser farm from 1926?

A

Well, you have a question that I didn't pay any attention to

that part.

XQ You couldn't give us an estimate of the net sale of the
poultry products during those years?
A

No sir.

XQ Could you give us an estimate of the gross proceeds of
sale of poultry products from this farm during any of the years since
1926?

126*

*A No sir, I couldn't come close enough to do that.
XQ Could you give us an estimate of the gross annual
sales arising from the sale of farm products raised on this farm for
any year since 1926?

A No sir, I don't know that I could. I never kept any account.
I know this, I know for some years there he always kept good cows.
Some years he sold cows at $150.00 apiece. He was a kind of a
cow man.

XQ So far as doing the farm work was concerned, Mr. Shank
was the foreman, the leading man to do that work?
A

Yes sir.

XQ And he did act in that capacity?
A

Yes.

XQ How many acres in your farm which is near the Shank
farm, Mr. Flory?
A 85 and a fraction, or 86 and a fraction, in one, and 66 or 67
in the other. Both together, adjoin one another; about 146 or 147
acres, altogether.

XQ What buildings do you"have on your farm? What kind of
house ?

A

Twelve room brick house.

XQ How does your house compare with the Shank house?
Which is the better house?
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A Well, it might be possible that their house is a little better,
but in other ways mine is better, as it is a brick house, and does not
need repairs.

XQ You would say approximately the two dwellings are about
the same value?
A
About the same.

127*

*XQ How does your barn compare with the Shank's
barn?

A

Well, my barn is a new one.

XQ Do you have any poultry houses?
A

Yes, one.

XQ How do your buildings compare with the poultry buildings
on the Shank farm?

A Well, I don't have anything but the one hen-house. They
are better equipped than I am.

XQ Do you have any out-buildings that they don't have?
A

No sir.

XQ What is the fair market value of your farm at the present
time, Mr. Flory?

A Well, the fair market value, I suppose from the way other

property sells, would be around seventy to seventy-five dollars an
acre.

XQ You have 146 acres at $75.00?
A I was just thinking that the first place was 80 acres. I gave
it as 85 or 86. The correct acreage is 146 acres and a fraction. It is
80 and a fraction on the first one.

XQ You think a fair market value would be $75.00 an acre?
A' I would think seventy to seventy-five dollars an acre.

XQ Do you have any waste land on your farm? You meant
to include the buildings?
A

Yes sir.

XQ What do you think the Shank land is worth per acre? You
said $3,500.00, I believe.

A As I said before, it is about the same quality land. I think
it would run about the same. Of course, mine runs for nearly a mile
on the State highway.
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*XQ Your farm would be $10,950.00? You think that
. is a fair market value for that? According to my figures, the

Shank land, at $75.00 per acre, would make $3900.00. What is your

figure now ? Do you want to raise it, or to leave it at $3,500.00 ?
A

Leave it at $3,500,00.
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XQ Did you buy your farm recently, or did you inherit it ?
A I bought it i^ 1914; one of them in 1914, and the other one

off of Mr. Craun. That has been about seven years, I guess, some
where along there.

XQ Now, there were some sheep included in this transfer from
Mr. Shank to Mrs. Shank. Did you take those into consideration in
your estimate of the value of the property?
A No, sir, for the simple fact that part of them sheep did not
belong to her at all. Part of them were on shares. Some of them was
Mr. Whissen's.

XQ This was a deed from Mr. Shank to Mrs. Shank. If they
belonged to Mrs. Shank already, why were they put into this deed ?
A I don't know why. They were absolutely her sheep. She
bought some off of Will Long out here at Dayton.
XQ How many sheep were on the Shank farm at the time this
deed was made ?

A I don't know. I believe there were twenty-three.
XQ What were those twenty-three sheep worth? What was the
fair market value?

A Some of them she had just bought from Will Long at Day
ton, at five and a half apiece, I think. She has some there

129* *that she would be glad to get rid of at seventy-five cents
apiece.

XQ

How many did she buy ?

A Five or six; maybe ten. She had five from Will Long, seven
from Mr. Whissen's.

XQ Mr. Flory, this deed includes twenty-four, twenty-five
shee[D—twenty-four females and a male. What is a fair estimate of the

value of those twenty-five sheep per head at the time this deed was
made in September, '32 ?

A You want the value of the Whissen sheep, too?
A I want the value of those twenty-four sheep, twenty-five
sheep, described in this deed.

A I would say from eighty to eighty-five dollars.^
XQ
A

For the flock ?
Yes.

XQ About how many chickens were on the place at that time—
on the Shank farm?
A I can't answer that.

XQ Well, I understood you a while ago that you had informa
tion about the poultry business being conducted there.

Beulah Shank vs. J. F. Craun, et al

105

A Well, sir, I have, but sometimes she had 150 or 200, and I

have known her to sell, up on the other place, as high as four hundred
dollars' worth at one time.

MR. SWANK: The answer is objected to as not re
sponsive to the question.

XQ (Mr. Swank, still) : How many turkeys did Mrs. Shank

have at the time this deed was made, September 24, '32 ? How many
turkeys were on the Shank farm at that time ?

A I couldn't answer that question. Last year was a bad
turkey year. She wasn't near up to the average, I suppose.
130* *I couldn't say.
XQ Can you give us an estimate of all of the fowls that
were on the Shank farm September 24, 1932?
A No, sir, I couldn't do that. I ain't in the chicken business.

XQ Is there any date between 1926 and the date of this deed,
September 24, 1932, as to which date you can give us an estimate of
the value of the fowls, the poultry which were on the Shank farm at
that time?

A

No, sir, couldn't do it.

XQ

What is the value of all the household and kitchen furni

ture which was located in the Shank dwelling-house at the time this
deed was made ?

MR. HARNSBERGER: Theoretically, I have no ob
jection to the witness answering the questions if he knows,
but, practically, it makes no difference in this case for the

simple reason that Mrs. Shank has explained this entire
matter herself, as to the ownership of property, and why it
was put in the deed now being questioned about, and the
questions asked in regard to this household and kitchen
furniture are irrelevant and immaterial.

MR. SWANK: To which it is replied that even if the
question were otherwise inadmissible, it would have been
made admissible by the fact that counsel for defendant has
interrogated this witness himself as to the value of the

• personal property passing under this deed. I am simply
cross-examining the witness on the same subject that coun131*

sel for defendant *himself examined him.
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MR. HARNSBERGER: Mr. Swank is simply in error

about me asking any question about the household or
kitchen property, or sheep, or poultry. I did ask the witness
to testify in regard to what might be termed the general
farm equipment and stock that admittedly belonged to Mr.
Shank.

XQ Now, Mr. Flory, what is your estimate as to the fair
market value of all of the household and kitchen furniture which was

in the Shank dwelling-house on this farm at the time this deed was
made?

A I couldn't come anywhere near that. Never bought a piece
of furniture in my life. My wife attends to that.
XQ You have been in this house many times?
A

Yes, sir.

XQ Is the whole house furnished ?
A I have never been all through the house. As far as I have
been, it is furnished like what you would call an average country

home. It is nothing fine. Call it an average country home, as far as I
have been in it.

XQ As far as you know, it is furnished throughout?
A Yes, sir, it is furnished as an average country home. I know
this. There is one thing I can state here. She asked me this question
in regard to the bond that is back of Mr. Craun's. She said, "While
my boys is here with me, I believeJ ought to fix up this property, this
house, on the inside, put down the walks, etc., and then when I get
them through school they can help me pay the other bonds back." She
has done some work on the house, and I venture to say if she
hadn't done this *work that the seventeen hundred dollars back

132*

on the property would have been paid.
MR. WYANT: You live in Mount Crawford, don't

you?
A

At this time.

XQ (Mr. Swank continuing): Did I understand that Mr.
Shank, or Mrs. Shank, made the statement you have given above?
A

Mrs. Shank.

MR. SWANK: The answer is objected to and moved
to be stricken out, on the ground that it is not called for by
any question, and is entirely irrelevant.
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Re-Direct Examination

BY MR. HARNSBERGER;

Q In comparing your property with the Shank property a few
moments ago, I do not know that I understood you as to the condition

of the improvements on your property as compared with the improve
ments on the Shank property and as to the fences.
A Every fence on my property has been made new in the last

fifteen years; in fact, one place in the last seven years,
Q And then your buildings?
A The barn is a good deal better than their barn. My house is
a whole lot older, but I think a lot of my house. It has not a crack or
anything in it.

Q So that your property is ready for any one to move in and go
on with it ?

A

Yes.

Q And it would cost approximately what to put the Shank
property in good conditions ?
A You could spend a thousand or fifteen hundred dol-

133* lars *there very handily and not have it in apple pie order then.
Q Isn't it a fact that when property is in the condition
the Shank property is, it affects very materially the value of the
property ?

A Oh, yes, that is why I always buy run down property, because
I can get it cheap and do the work myself.

Q State whether or not you ever bought any paint for Mrs.
Shank at the Farm Bureau and she repaid you for it? Do you recall?
A I couldn't answer that question. It could be possible, but as I
don't know I am not going to say.
Cross Examination

CONTINUED BY MR. SWANK:

XQ

How many acres of corn are now growing on. the Shank

farm?

A

Five acres and a half, I think.

XQ How many acres of wheat were harvested during this year,
1933?

A

Twenty-two or three, I guess, twenty-two or three.
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XQ
A

How many tons of hay were made?
Alfalfa and all, eleven acres.

XQ Were any other crops raised on the place during the year?
A

No, sir.

XQ The farming operations in connection with the cultivation
and harvesting of those crops which you have mentioned were carried
on by Mr. Shank?

A Yes, sir, outside of the threshing and cutting wheat and
making hay. The boys helped there.

XQ Has this year's wheat crop been threshed?
A

134*

Yes, sir.

*XQ How much wheat did they make?
A I couldn't say exactly. Somewhere from 310 to 330

bushels. I have forgot.
Witness dismissed.

Attendance claimed, eight miles. Signature waived.
MR. TRACY SHOWALTER,

another witness introduced on the same behalf, being first duly sworn,
deposed.

Dircct Examination was conducted by MR. HARNSBERGER.

Q Where do you live, Mr. Showalter?
A

Near Cross Keys.

Q What is your occupation?
A

Farming.

Q Are you acquainted with Mrs. Beulah Shank?
A

Yes, sir.

Q How long have you known her ?
A

Known her all her life.

Q Have you visited at her present home?
A

Yes, sir.

Q Are you familiar with the conditions of the farm on which
she now lives ?

A

I think so, yes, sir.

Q In connection with that, you are familiar with the present
state of repair of buildings and fences?
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Yes, sir.

Q State whether or not you have had experience in the handling
of properties, or know the general market value of properties in that
community ?
A In the community of this farm ?
MR. HARNSBERGER: Yes, sir.

A Well, I can't say that I have had any experience with the
handling of properties right in that particular community.
Q In what community have you had experience with the
135* values *of properties?
A Well, recently, I would say in my home community
more than away from there; however, some years back, I had experi
ence all over the county.
Q How far do you live from Mrs. Shank's property?
A

About five miles.

Q What experience have you had?
A Writing deeds and contracts, and general observation of land
deals in my community.
Q What would you say was the fair market value of this farm
in September, 1932?
A I would say from thirty-five hundred to four thousand.

However, to be definite, I would say four thousand would be a good,
fair, market value at this time. That would be a little better than

seventy-five dollars per acre.
Q State whether or not you had, at any time—and, if so, when
and where, as near as you can fix it—a conversation with Mr. Shank
in regard to purchasing any other property, and what he said in con
nection with it.

A

I couldn't give you the exact dates, but when I was in the real

estate business I tried on several occasions to sell him property, one in
particular in my home community, and he looked at the property one
day and then told me I would have to see Mrs. Shank ,that she had the
money to buy it with.
Q Could you give us an approximate date on that ? I mean the
year. I am not bothered about the month.
A I would say that was ten years ago.
Q Did he ever, on any occasion, tell you who made the
136* most *money on this particular farm?
A On this particular farm? No, sir.
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Q Well, did he tell you at any time who was really
making the money ?
A Yes, sir, when they lived on the Whitmore farm. I drove in
there one day, and was talking to Elvin about a matter of business,
and I said, "Elvin, things look mighty prosperous around here; you
ought to be making some money," and he said, "Well, we are making
some money," and I said, "We?" And he said, "Beulah makes a lot
more money that I do." I said, "How does she do it? My woman
doesn't make any money." He said, "She makes a lot more off her
poultry than I dare make off the farm."
Q Knowing Mrs. Shank as you do, what would you say about
her as a business woman, about her business capacity?
A I would call her very good.
Q State whether or not Mr. Shank has any business ability ?
A I would think so. From my experience with him, I would say
he was the average business man. I never had much dealing with him.
Q Going back just for a minute, about the repair of the build
ings, did you make an observation of the property this morning?
A Partially so. I was not in the buildings this morning.
Q What is the general condition of the out-buildings ?
A The barn—the roof is in a bad condition, and the general
condition of the barn is not good.
Q And the other out-buildings ?
A The corn crib and the wagon shed and hog pen are bad. The
car-shed and poultry-houses are good. The house is in good
137* repair. *It needs paint, but other than that it is in good repair.
Q What about the fences ?
A

Not much.

Q On your trips or visits to the Shank property, state whether
or not you observed Mrs. Shank at work, and, if so, what?
A

Well, now, I have been there when I would see her out about

her poultry, though I haven't visited the Shank home but very little,
but when I did I would usually see her around at something, usually
about her poultry.

Cross Examination of witness was conducted by MR. SWANK.
XQ The Shanks bought this farm, I believe, in 1926. Since that
time, certain new buildings have been placed on the property, and at
the same time some of the other buildings have gone down in repair,
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and the fences have gone down. How does the value of the improve
ments, fences and all buildings on the place in September, 1932—how
did the value of those improvements and fences compare with the value
of the improvements and fences in 1926 when the place was bought?
A Well, taking the fences and everything into consideration, I
believe it has gone down a little more than it has been improved.
XQ Not very much difference?
A I wouldn't say so.

XQ Mr. Showalter, what position did you have in connection
with the re-assessment of land a few years ago ?
A I was on the Equalization Board. We didn't re-assess any
property, but we equalized the assessments.
XQ What year was that?
A

1930.

XQ Do you know what the assessed value of this Shank farm is
for taxation purposes ?
A

No, sir, I do not

XQ

138*

The assessment values which were fixed at that time,

1930, *and which were approved by your Board, are still car

ried on now, aren't they, the same values ?
A Yes, sir, but we did not have anything to do with the assessed
value of the Shank farm. The only property we had anything to do
with was property that would be called to our attention.

XQ

But no complaint was made to you as to the correctness of

their assessment ?

A Not that I recall now, and I don't think they did.
XQ

What was the basis of the tax assessment of real estate

with respect to the then market value of property?
A

You mean what did our Board use as a basis?
MR. SWANK: Yes.

A

We really had no basis. If a complaint had been made to us

about the Shank farm, they would have taken other places in the same
community of like value to work on.

XQ

Do you know what present basis the assessors that did

place the values used ?
A

I do not.
Witness dismissed.

Attendance claimed, ten miles. Signature waived.
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MRS. MARY SAUFLEY,

another witness introduced on the same behalf, being first duly sworn,
testified.

Direct Examination of untncss ivas conducted by MR. HARNSBERGER.

Q

You are Mrs. Mary Saufley?

A

Yes, sir.

Q
A

Where do you live ?
About three-quarters of a mile from Mount Crawford
Station.
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*Q

How close to the property where Mrs. Beulah

Shank lives ?

A
Q
A
Q

I suppose the way I go, it is about three-quarters of a mile.
How long have you known Mrs. Shank ?
About sixteen years.
State whether or not your relationship with Mrs. Shank has

been intimate?

A

Yes, sir.

Q Have you visited frequently in her home?
A Yes, sir, quite frequently.
Q State whether or you have observed Mrs. Shank about her
work, and, if so, what you observed her doing?
A Oh, yes, I always find her about her work, unless it is on
Sunday. And she is either tending her chickens or turkeys; of course,
I have been there when she has been out working in the field. I have
seen her out mowing hay with the mower.
Q State if you can, approximately, how many fowls, Mrs.
Shank would keep ?
A

Well, I would think about 350 or 400.

Q

You are speaking of the chickens?

A

Yes.

Q
A
Q
A

What about the turkeys ?
Well, I expect she has about three hundred turkeys.
Does she have geese and guineas?
She has guineas and ducks. I don't remember about the

geese.

Q

State whether or not you ever saw her making any improve
ments about the house?
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*A Yes, sir, I saw her remodeling a room, taking her
door out, I have seen her making cement walks and raising her
kitchen and papering and painting through the house.
Q State whether or not you know who purchased and paid for
the feed that was fed the chickens and other fowls?

A Well, I have been there time and again when she bought feed
from Mr. Heatwole, and I saw her pay for it. She showed me her
check—what she had—and she said her feed had come out of that
and she had that left.

Q State whether or not her husband, E. M. Shank, gave her
any help in connection with her poultry business ?
A Not that I know of. I would often go there, and she would
be cleaning out her poultry house, and I would ask her where Mr.
Shank was, and she would say, "I don't know." Of course, he might
have been in the fields.

Q Does he often engage in fishing?
A Oh, yes, and then he is right smart of a loafer—that is, at
the stores.

Q Have you ever borrowed any money from Mrs. Shank?
A Yes, sir, I suppose it would be up in the hundreds; possibly
three or four hundred.

Q Did you borrow any substantial amount before she bought
this property ?

A Yes. She said she would need this money, and I paid her
back, but I didn't pay her in check. I just paid her the money.
Q Do you know of any other loan she had out ?
A I don't know of any but the one that she loaned to Mr.
Painter.

141*

*Q
A

That was Mr. John Painter?
Yes, sir.

Q Do you know who educated and supported the children?
A Mrs. Shank. She educated the children and supported them.
Mr. Shank was at our house, and he said it wasn't necessary for the

children to have any more than a free school education, and that he
didn't see any vise in giving it to them. He said those words to me,
that he wouldn't, that he wouldn't educate them.

Q What would you say as to Mrs. Shank's business ability?
A Well, I think Mrs. Shank is a very business woman, a very
business woman, she understands how to make money and how to use
it after she gets it.

Q What do you think of Mr. Shank's business ability?
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Well, from what I know about it, I think Mr. Shank doesn't

have very much business about him. He doesn't have any business at
all, I don't think,

Q Are you acquainted with land values in your community
there ? Do you know what properties have been selling for ?
A Yes, sir, I have bought, and I have sold, that is, for myself,
and then of course I know of those other properties that Mr. Flory
was speaking about, but I would think more of my own, of what I
bought and sold, myself.
Q What would you say the Shank farm was worth in Septem
ber, 1932?

A

Well, I think thirty-eight hundred or four thousand would

catch it.

Q

I believe you own property where you live now?
A

Yes, sir.

142*

*Q You say you have sold other properties and
bought it ?
A Yes, sir, I bought a lot out here at the south end of town, and
I sold that. It was just a lot; not any buildings on it. It was a lot.
Cross Examination of M'^itness zvas conducted by MR. SWANK.

XC Mrs. Saufley, you state that Mrs. Shank had about 350
chickens and about 300 turkeys and some other fowls. Were you
stating that with respect to any particular time?
A Well, she has the turkeys now. And the other fowls, I sup
pose quite frequently she has them.
XQ About what time do you suppose she had that number ? In
September, 1932, when this deed was made ?
A She didn't have that many turkeys then.

I don't know as

to the chickens.

XQ How many turkeys did she have then?
A Well, I don't know. I suppose I have heard, but I couldn't
say.

XQ Do you have any particular time in mind when Mrs. Shank
had that many fowls?
A She didn't have that many turkeys, then. She had that many
chickens, if not more.

XQ What do you think would be a fair value of all of her
poultry that she had on hand at the time this deed was made, in Sep
tember, 1932?
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A Well, I just don't know hardly what to say. You know
things wasn't worth much. I don't believe I would know what to
estimate them at.

143*

*XQ Could you state the value of the poultry that she
had on hand at any particular time from 1926 oh down to

1932?

A

XQ

No, I couldn't.

Do you owe Mrs. Shank,—you have paid Mrs. Shank what

you owe her?
A I owe her some now, but I don't know exactly how much
until we straighten out.

XQ Do you know how much the Shanks were to pay for this
farm when they bought it in 1926?
A

It was nine thousand, five hundred dollars.

XQ In your opinion, was that a fair market price for the prop
erty at the time they bought?
A Well, it was a plenty for the place at the time.
XQ But it was not an unreasonable price ?
A

No, I don't feel like it was.

XQ Is it your idea that real estate values have decreased ap
proximately a half between 1926 and 1932 ?
A Well, it is not in as good a condition as it was then. The
outside isn't, but the house, inside, I think is in a better condition.

XQ
A

XQ

They have put some new poultry-houses on there ?
Yes sir.

Do you think ,the improvements they have put on would
buildings and

offset the amount of depreciation in the repair of
fences?

A

Well, of course it wouldn't amount to that much.

I think

thirty-eight hundred or four thousand would be what it would bring,
and what I think about it,—if it was put up and sold, that
144* *is all it would bring, but, probably, if you wanted to buy it
and I wanted to sell it, it would probably bring more.
XQ What do you think that property would have brought in
September, 1932, if it were sold by some one that didn't have to sell
it and was bought by some one who wanted that property but still
wasn't compelled to buy it ? What do you think that property would
have brought then? >
A

Well, I don't know.

Witness luas then cross-examined by Mr. Wyant
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XQ

Who lived in this property before Mr. and Mrs. Shank

. purchased it?

A

A Whitesel, a widow lady, and she lived there with

her

brother and sister,—Mr. Funkhouser.

XQ
A

Her brother was Mr. Dug. Funkhouser, an old bachelor?
Yes sir.

XQ
death ?
A

How long had she been living there after her husband's
I don't know.

We have lived over here about

seventeen

years. He was living when we moved over there.
*XQ Mrs. Shank was very sick for some period of time, about
a year or a year and a half ago, and in the hospital, wasn't she?
A

Yes sir.
;

Witness dismissed.

Attendance claimed, nine miles.

Signature waived.

MR. O. I. BEERY,

another witness introduced on the same behalf, being first duly sworn,
testified.

Direct examination zvas conducted by Mr. Harnsberger

145*

*Q
A

Q

You are a brother of Mrs. Beulah Shank?
Yes sir.

Mr. Beery, did you ever borrow any money

from

Mrs.

Shank?

. A

I did.

Q

Did you borrow it before she purchased this farm in 1926?

A

I did.

Q
A
Q
A
Q
A
Q

Can you tell us about how much it was?
It was around five hundred and ninety dollars.
That was the principal of it?
That was the principal of it.
Can you give us some idea when you paid that back?
Paid that back two years ago, if I am not mistaken.
Somewhere in 1931?

A

No, it was about '29.

Q

You have visited your sister from time to time at her pres

ent home?
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I have.

Q Did you ever spend any considerable portion of the time
there ?

A Not in the last few years, but years back I practically made
my home there. Since they bought this property, I haven't spent any
length of time, maybe spent a week end, from Saturday night to
Sunday evening, something like that.

Q State in a brief way what Mrs. Shank has done there since
she has had this property?

A Well, she has improved the house inside considerably, has
made quite a few changes.
Q Who did that work?

A
146*

She and her boys. And she has also made improve-

ments on the *outside, such as cement walks.

Q What about the chicken-house, brooder-house, etc.?
A
houses,
Q
A
Q
A

Well, she built a nice chicken-house, and built
and a turkey-house, too.
Who did this work?
Her and her boys.
Did Mr. Shank help her with it?

brooder-

Not that I know of.

Q You say you did spend some time with her before they
bought this property? Was that the last property before they
bought this?

A Yes; well, I stayed there a while. That was while her hus
band had the fever.

Q

Did she have many fowls?

A Yes, she had quite a nice bunch of fowls, chickens, ducks,
and turkeys.

Q State whether or not Mr. Shank recognized that these fowls
belonged to her?

A
Q

He recognized them as being her fowls.
What would you say as to the business ability of

Mrs.

Shank ?

A Well, I would judge she is called a good business woman.
Q

What about Mr. Shank?

A Well, Mr. Shank has very poor business about him in ways.
He has no foresight in anything much, in business.

Q State whether or not from your observation and knowledge
of the home, there, that Mr. Shank contributed any funds to Mrs.
Shank in her payments that she has made on the farm.
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147*

*A He has not to my knowledge.

Q . Did Mr. Shank ever tell you how much he had paid
on the property?

A

Not that I can recall that he ever mentioned to me just what

he paid.

Q
time in
A
used to

State whether or not Mr. Shank spent a good deal of his
fishing and loafing.
That used to be great sport when I worked for him. We
go fishing quite often.
MR. WYANT: You say "we" did?
WITNESS: Yes sir, when I worked for him.

When

I used to visit there, it was always, "Do you want to go
fishing?"
Cross-examination of witness wa^ conducted by
Mr. Swank

XQ
A

Where do you live at the present time?
At Grottoes.

: XQ

About how far is that from the Shank farm?

A Well, I don't just know.
XQ Six or eight miles?
A

Yes sir; nine or ten miles.

XQ You have been living there all the time that the Shanks
have lived on this place, here, have you?
A No sir, just moved there this past November.
XQ Where did you live before you moved to Grottoes and
after 1926?

A

Just south of town, near Stone Spring, and I have lived in
Pennsylvania.

148*

*XQ

How closely associated have you been with the

Shanks ?

A The last two years I have been more busy, and haven't vis
ited there quite as often as I used to.
Witness dismissed.

Attendance claimed, nineteen miles.

Signature waived.
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MRS. BEULAH SHANK

recalled, for further examination

Direct Examination was conducted by Mr. Harttsberger

Q Mrs. Shank, since your testimony recently taken in this case
has been transcribed, I observe on Pages 32, 33, and 38, that you tes

tify that the items of March 1, 1926, as shown on your savings ac
count book in The National Bank of Harrisonburg, with the exception
of the last item of borrowed money, represented collections made by

you from loans. State whether or not you were correct in that state
ment ?

A No, I wasn't. Since I have thought over it, I was wrong, I
think. The $175.00 was my deposit. As well as I remember, eight
hundred and some and the three hundred dollar deposit was made by

Mr. Shank, and given to me on the $2,300.00 that he paid on the
place.

Q There was one other item of two hundred and forty-eight
dollars and a fraction of borrowed money; what was that?
A That was borrowed, on the part that he borrowed, on
$2,300.00.

Q I do not have that book with me just now, but I recall there
is an item on the same page, I think it is under date of Feb-

149* ruary 8, 1926, of two hundred and odd dollars. Can you *tell
us where that money came from?

A Yes, I can now, that is what I collected from Mr. Painter,
the loan that he had.

Q Is that item shown on the exhibit that you file here, the col
lection of the Painter debt?
A

Yes.

Q Mrs. Shank, I further notice that in your testimony, on Page
32, that you say there that the first that you knew of the Craun and
Lago notes on which judgments were taken against E. M. Shank and
which are the subject of this suit, was when you were asked to se

cure their payment. That is correct, is it?
A

That is correct.

Q And then, later, on Page 42 of your testimony, you say that
you did not know of the existence of these debts at the time the deed
was made in September, 1932.
A

I misunderstood Mr. Swank.

Q You then did know that these notes were in existence when
the deed was made to you?
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A Just a short while; as I said before, when they asked me to
secure the notes.

That was the first I knew of them.

Q I believe you testified that you had loaned Mr. Isaac Beery,
another of your brothers, a hundred dollars. Explain whether you
were right in that.
A No, I was mistaken. He come to me to borrow a hundred
dollars, and I told him I would let him have it. And when we went

to the Bank, they suggested that I just endorse for it. I got to study
ing when he had paid it back, and then it come to me.
*Q He gave you his note to secure the endorsement?
A To secure my endorsement.
Q I believe you also testified that Frank Riddleberger had bor
rowed some money from you, a hundred dollars?

150*

A

Yes, but I was mistaken in that.

It was close to four hun

dred instead.

Q Have you refreshed your mind and satisfied yourself that
you are right on these propositions?

A Yes, I know I am right now. I talked to Mr. Riddleberger
about that. That is how I got straightened out on that. There is one

thing. I said I had butchered those two hogs, but I didn't. They are
there. It was two other hogs instead. On the way home, I said,
"That isn't right."
Q You did butcher two hogs?
A Butchered two hogs, and I had it in my mind it was those

two, but when I got to studying about it, I knew it was not right. I
am trying to think whether there is anything else I said that was
wrong. I can't think of anything else just now.
Cross-examination of zvitness zvas conducted by Mr. Swank

XQ Mrs. Shank, what is your present understanding, after you
refreshed your memory, as to how the cash payment of four thous
and dollars was made on the Funkhouser property? It is my recol
lection that you were to pay $9,500.00 altogether; that you paid four
thousand dollars at the time you got the deed. Four thousand dol
lars was paid as a cash payment? That is correct, is it?
A

151*

Yes.

*XQ And bonds were given by you and Mr. Shank for

the balance. Now, how much of that four thousand dollars,
cash payment, was your money, and how much was Mr. Shank's ?
A $2,300.00 was Mr. Shank's. $1,700.00 was mine.
XQ Now, where did you have that seventeen hundred dollars at
the time you made this payment?
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In bank.

XQ
A

In which Bank?
The National Bank.

XQ Had you had any part of that money lent out and col
lected it in for this purpose?
A JMot that payment, no.

XQ Now, what further money have you paid on account of
the purchase of the farm,—of your money?
MR. HARNSBERGER: I have no special objection
to this being gone over again, if Mr. Swank desires to do

it, but the witness has testified in full in regard to that, and
I see no reason for going over it any further.
MR. SWANK: Well, after reflection, she made some

correction about the cash payment. And I simply want to
know what her present understanding is of the amount that
she has actually paid in, on the place. She says $1,700.00
of the $4,000.00 was her money. Now, my next question
is how much more have you paid on account of the pur
chase ?

WITNESS: Well, I have paid—I have taken up two
of the bonds while Mr. Funkhouser held them.

XQ

152*

Paid those.

How much were those bonds for?
A They were $1,100.00 each, one the 1st of

March,

1927, and *the other May 2, I think, 1927, about the first of

May. That was of the same year.
XQ Now, have you paid anything further on account of the
purchase ?
A

Paid Mr. Craun.

XQ How much did you pay him?
A I paid him, on the first payment I paid him—I took up the
two bonds, I reckon, the bond of 1928 and '29. Bond of '28, $381.00,
I think, one time. $330.00 I believe it was. Three hundred and some.
Was all that I had at that time.

The first one is the one that Mr.

Shank gave me $50.00. It was three hundred and some dollars.
MR. HARNSBERGER:
your checks if you wish to.

You have a right to see
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WITNESS:

I can't get it in mind e'xactly, but the

next one was $581.00, I think. That was to take up the
bond of '28, and the interest on the others that Mr. Craun
held up to that time.

XQ (Mr. Swank continuing) : In making these payments and
taking up the bonds that you mention, in making the payments to
Craun, did you use any of the money that you had made from your
poultry operations on the farm ?
A

Yes sir.

XQ About how much of this money that you paid on the farm
came from that source, and how much came from your collection of
bonds that belonged to you?

A I don't hardly know. I could count it up, I reckon, if I had
time enough.

XQ I wish that you would try to figure that out, Mrs. Shank,
and put a statement in here to be filed with your deposition, showing
how much of the money that you paid on this farm came from
153* money *that you made by your poultry operations, and how
much came from money that you had loaned to people,—^that
had been paid off.

A

You want to know as to the poultry on this farm that we

now live on?

MR. HARNSBERGER:

This line of testimony is

objected to, because it is immaterial and irrelevant. It does
not make any difference where the witness got her money
from just so long as it was not money given to her by Mr.
Shank.

It makes no difference whether it was earned by

her on the present farm or at some prior time.
XQ
A

Have you ever inherited any money from any source?
No.

XQ All of the money which you now have or which you have
had in the past and which you have used in making payments of this
farm was money which had been made by you since you were mar
ried, in connection with your poultry operations on the farms where
you lived?

A Yes sir. And if I could get prices for poultry like I did
at one time I could pay for another farm. Just now, the way things
are, a body can't make nothing, will do well if they keep even.
XQ I believe the personal property which is involved in this
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proceeding, which is described in the deed of trust, was listed in Mr.

Shank's name for the year 1932?

You may not know that, Mrs.

Shank ?

A I suppose it was.
XQ J^one of the personal property in your home or on the
Shank farm has ever been listed in your name for taxation?
A

No.

XQ You have never paid any taxes except your capitation tax,
or head tax, have you ?
A Yes, sir, yes sir, I have paid taxes a couple times.
154*
*XQ Do you remember what you paid the taxes on?
A

I don't know what year it was, but I paid them all,

just took a check and paid it all.
XQ Do you know whether the property was listed in

your

name ?

A No, I know it wasn't. He didn't pay them and didn't pay
them, so I just went and paid it, because I knew they were due. And
I just took it on myself, and went and paid them.
XQ But the property was reported in Mr. Shank's name?
A Yes, because I paid it in his name.

MR. WYANT: With the exception of the time when
Mr. Shank had fever, his health has been good, has it not ?
WITNESS:

Yes. '

Re-direct examination by Mr. Harnsherger

Q

Those first bonds that Mr. Funkhouser held,—you kept up

the interest?

A

Yes sir, in full.

Q And the bonds that were held by Cr. Craun, you paid on
those bonds what is represented by the three checks that were intro
duced here the other day ? And that brings the interest up on the last
two bonds to May 2, 1930, or whatever you testified to, the other
day, in regard to it?
A Maybe it is. I just forget. I can find out. It is paid in
full as far as the checks show.

I know that.

But I can't just say

at this minute.

Witness dismissed.

Signature waived.
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155* *State of Virginia,
City of Harrisonburg, to-wit:
I, F. Flavia Converse, a Notary Public in and for the City afore
said, in the State of Virginia, do certify that the foregoing depositions
were taken before me at the time and place and for the purpose men
tioned in the caption.
Given under my hand this 31st day of August, 1933.
F. FLAVIA CONVERSE, Notary Public.

Fee Notary Public and Stenographer,—
for original $22.00.
156*

*DEPOSITIONS ON BEHALF OF COMPLALNANT

Depositions taken the 1st day of September, 1933, to be read as
evidence on behalf of complainants,—by consent, as far as notice is
concerned,—^before the undersigned Notary Public at her office in
The First National Bank Building, in Harrisonburg, Virginia.
PRESENT: Ward Swank, Attorney for complainants, J. F.
Craun and W. J. Kaylor,
PRESENT: H. W. Wyant, Attorney for Lago and Stickley
and J. F. Lago, Petitioners.
PRESENT: Geo. S. Harnsberger, Attorney for Beulah Shank.
MR. SWANK;

It is conceded that interest for one

year on the two bonds aggregating $1,700.00, dated May 2,
1927, secured by a deed of trust, and which bonds are held
by J. F. Craun, and which interest for one year at five per
cent, amounts to $85.00, is included in the note for $177.00,
dated May 4, 1931, upon which note judgment was recov

ered by Mr. Craun on November 3, 1932; that is to say,
$85.00 of the $177.00 represented by the note of May 4,
1931, is interest on the two deed of trust bonds.

MR. HARNSBERGER:

Mrs. Shank here produces

a statement showing the amount of funds which she had
either in cash or out on interest at the time of the purchase

of the Funkhouser property and also showing the amount
that she paid on the Funkhouser property out of the pro
ceeds of the farm after she purchased it, which state-
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*ment is marked "Beulah Shank payments," and filed with
her deposition.
MR. C. H. LEAVEL

a witness introduced on behalf of complainants, being first duly sworn,
deposed.

Direct examination of ivitness ivas conducted by Mr. Sivank
Q
A
Q

Please state your age, residence, and occupation.
I am fifty-eight.
Where do you live?
My farm adjoins Mount Crawford.
Your occupation?

A
Q
A

A Farmer.

Q

Are you acquainted with the E. M. Shank farm of about 53

acres, located some distance east of Mount Crawford?
A

Yes sir.

Q How long have you known it?
A Practically all my life.
Q How far do you live from it?
A It is only about a quarter of a mile-distance from the two
ftirms, I reckon,—but the buildings, I guess, are about a mile.
Q What is the general character of the land on this Funkhouser
farm?

A It is good.
Q Without going into detail, give us briefly the kind of build
ings that are on the property?
A Well, I consider they have good buildings. The barn is
practically new. Mr. Whitesel built the barn, I couldn't tell just
when. The barn is, I guess, in good shape yet, from the outward ap
pearance.

Q Do you have a general knowledge of real estate values at
the present time?
A At the present time, now?
MR. SWAJ^K: Yes, market values of real estate. Do

158*

you keep up *reasonably well with the sale prices?
A
Q

Yes, I have been keeping up pretty good.
What, in your judgment, was the fair market value of that
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Funkhouser farm, which is the E. M. Shank farm, in

September,

1932? By fair market value, I mean not the value of this farm under
a foreclosure proceeding, but what, in your opinion, would that farm
probably bring if sold by one who was not forced to make the sale,
and bought by one who was not forced to make the purchase, who
wanted the property? What, in your opinion, would the property
bring?

A Well, the farm lays in a mighty good section, in a good
neighborhood, on a good road. Of course, it is worth more than some
farms that lay back. I bought land practically adjoining it some
years ago, when land wasn't any more valuable then than it is now,
and I paid $122.00 an acre for my farm. And the buildings on the
farm, I guess, are as good as mine, and a small farm generally brings
more money, and so I would think it would be worth that much
today.

Q What then would be the value for approximately 53 acres,—
the land and the buildings?
A It would be about $6,466.00, at $122.00 an acre. I would
think that was a fair value for a farm like that, because it is a lovely
home, and good location.
Q What kind of water?

A

Spring water running through it, a creek like; I think

a

spring, too, maybe.

Q

Are you acquainted with Mr. E. M. Shank ?
A

Yes sir.

159*

*Q Have you had an opportunity to observe his work
ing habits?
A Well, I see him doing the work when I drive by. Of course,
I don't pass there so often. I had him over to thresh for me this
week, and consider him as good a hand as I ever had.
Q How long have you been acquainted with Mr. Shank, ap
proximately ?
A Thirty years.

Q

What is his reputation there in the community as a working

man?

A Well, I guess it is all right. He seems to do all the work.
I don't mean that he don't have help, but I pass by and see him
working.
Q He is apparently the manager and foreman of that Funk
houser farm?

A Well, I should think so. I don't know just who would be
the manager, but I supposed he would be.
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Q You would say he has done the principal part of the work
on this farm since they have lived there?
A

Out on the farm, I think he did.

Cross-examination of zvifness ivas conducted by MR. HARNSBERGER:

XQ Mr. Leavel, when were you on this farm?
A I was over there, let's see, I believe it was last Monday of
this week, yes, Monday of this week, because I went in to tell him

when the machine would be at my place.
XQ Did you examine the buildings?
A

160*

No, I didn't leave my car.

*CQ Have you been in the barn recently?
A I was in the barn several years ago to get a turkey

that I was buying from Mrs. Shank.

That is the first time I have

been in the barn for some time.

XQ
A

You bought that turkey from Mrs. Shank?
Yes.

XQ Isn't it generally known that the poultry belongs to Mrs.
Shank, and that Mr. Shank doesn't have anything to do with it?
A I expect she does. I halve bought several turkeys there, and
have always bought them from Mrs. Shank.

XQ Did you ever see Mr. Shank feeding the turkeys or helping
with them?

A I, have never been there at feeding time.
XQ Don't you know, as a matter of fact, that the barn roof
there is all full of holes and leaks?
A

No.

XQ
A

You don't know that?
No.

XQ You don't know that it isn't so?
A No, I don't know a thing about the roof.
XQ Did you notice the condition of the other out-buildings?
A The other out-buildings seem to be in good shape. I did
notice they have a new garage built th^re. I noticed one door looked
like it might be off its hinges, but that is all I noticed.
XQ What about the corn-crib?
A The last time I seen it, it was in good shape.
XQ Was the roof in good shape?
A

I never examined the roof.

Of course, for me to ex-

161* amine *the roof,—I didn't know anything about it, or I would
have looked it over.
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XQ

When you drove in the other day, did you notice the barn

yard fence?
A
No.

XQ How about the fences on the farm generally?
A I can't tell you except along the road. There isn't such a
good fence along the highway. I never examined the other fences.
Didn't notice them.

XQ

You really, Mr. Leavel, are not familiar enough with that

property to put a price on it, are you?
A

Yes sir.

XQ You don't know anything about the fences, about the barn
yard fences, about the roofs On the buildings. How are you going to
form an opinion?

A Well, by the location and the quality of the land and the
neighborhood and where it lies and the size of the farm.
XQ You don't mean to say that you would have given one
hundred and twenty-five dollars an acre last fall for that farm, if the
buildings were all in need of repair?
A Yes, and I would give it today.
XQ With the buildings all run down?
A They are a good set of buildings. If the roofs were all off,
they couldn't live there.
XQ But you haven't examined them?
A I never examined the roofs, but to outward appearance they
are good.

XQ Do you know any other land in that community that has
brought any such price as $122.00?
162*
*A Hasn't been any sold in that community, lately.
XQ What about the John Painter farm, what did that
-bring ?

XQ

Didn't Mr. Stickley just recently buy a farm for

Ward?

A

XQ
A

XQ
A

I think so.

What was the price?
I don't know.

What did he give for that?
I don't know.

XQ What did the Turner Craun property bring?
A I don't know what it brought. Was it sold?
MR. HARNSBERGER:

I understand it was.

Mrs.
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A I won't answer that question. I knowed they had the farm
up, but they taken it down. Mr. Craun is still living there. Maybe
it was sold in between the families.

XQ
A

You don't know what it brought, if it was sold?
No, I don't know what it brought.

Witness dismissed.

Attendance claimed, seven miles.

Signature waived.

MR. M. S. BATEMAN,

another witness introduced on the same behalf, being first duly sworn,
deposed.

Direct examination of ivitness was condiicted by MR. SWANK;

Q State your age, residence, and occupation .
A I am sixty-nine; North River, Virginia; miller by trade.
Q You work for Mr. J. F. Craun, do you?
A

Yes.

Q

You run his mill?

A

Yes sir, Craun Brothers'.

Q How long have you been running the mill?
A

163*

Twenty years.

*Q Are you acquainted with the E. M. Shank farm of
A

53 acres?
Yes sir.

Q How long have you known it ?
A Ever since I have been living in that neighborhood, about
twenty years.

Q Do you have a general knowledge of real estate values in
that community, about September of last year?
A Well, in fact, I don't know of any sold in that community
since that time.

Q What, in your opinion, is a fair market value for this farm
in September of last year?

A Well, land of that quality lying in that community ought to
be at leas^ five thousand dollars. I believe it would bring more money
than that.

Q Do you consider this a desirable piece of property?
A

I surdy do.

Q

Why?
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A

It is a good quality of land in a good community, and is

well watered wiith a stream and spring. There was a fine spring on
it, and I suppose it is still there.
Q Have you had any occasion to notice the buildings on the
property recently?
A

No, I have not.

Q Do you know whether the Shanks have put any new buildings
on the property since they bought it?
A Well, they have put a garage there. I see that, there.
Q How long have you been acquainted with E. M. Shank?
A It has been several years, ever since he has been in that
neighborhood.
164*
*Q What is E. M. Shank's reputation in that community
as a working man, industrious man ?
A I think it is very good.
Q Who has done the principal part of the labor on this Shank
farm since they have had it?
A Mr. Shank, as far as I know. I see him putting the crops
in and working on the land.
Q How far do you live from this Shank land?
A I suppose about a quarter of a mile.
Q You have had an opportunity to observe the work that is
being done on this farm?

A

Yes sir, passing there.

Cross-examination of zvitness zvas conducted by MR. HARNSBERGER:

XQ

You are not familiar with the present condition of the

Shank buildings, the barn and all?

A No sir. The buildings look good on the outside.
XQ If these buildings are badly in need of repair, and are
leaking, especially the roofs, isn't it a fact that any purchaser would
take that into consideration and make a reduction?

A

I don't know whether they need repair, or not.

MR. HARNSBERGER: Well, I am going on the
theory that they do. Suppose they need new roofs on the
barn and on the corn crib and on the wagon shed and on
the hog pen, wouldn't that naturally make a difference in
the value that you would place on the land?
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A Not so much I don't think, because you can do that
165* kind of *work right cheap at the present time.
XQ As a matter of fact, land is right cheap at the pres
ent time, isn't it?

A Some land is, but you take a piece of property like that, and
it don't get very cheap in a good community on a public road.
XQ Are you familiar with the fences ?
A No sir, the fence along the road seems to be about like it

was when he bought it. I don't think there is any charge in that. But
the other 'fences I don't know about.

XQ
A

Are you familiar with the barn-yard fence?
No, I haven't been near the barn for twelve months; I don't

know.

XQ
A

Do you know what the Painter farm sold for?
I don't think it has been sold.
MR. HARNSBERGER:

A
Q

It was sold.

I thought it was still in the hands of the Farm Bank.
They may have bought it in, but it was sold. Isn't it. a fact

that Mrs. Shank /as been recognized as the owner and the manager
of the poultry business on this farm?
A She may have been, of the poultry business, I couldn't tell
you.

XQ I believe you said in answer to Mr. Swank, that you did not
know of any place that had been sold recently in that community ?
A Not within the last year.
XQ Within the last three or four years, do you know of any ?
A I can't call to mind any. You say the Painter place has been
sold. And I don't know about the Turner Craun place. He is still
on the place and farming it.
166* "^Re-direct examination of zvitness by MR. SWANK:
Q Mr. Bateman, did either E. M. Shank of Mrs. Shank
run an account at the Craun Mill at which you work?
A

Q
A
Q
A
charged
Q
A

Mr. Shank did.

What did he buy at the mill from time to time?
Well, he would buy feed; he would get flour.
To whom were those things charged?
All charged to Mr. Shank. Everything that I sold him was
to Mr. Shank.
Did they buy very much stufT there?
Well, they bought a good deal of feed from time to time.
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Q Was that for any particular kind of stock or poultry?
A Well, I can't say about that. I suppose it was for the general
use of the place.

Q

Did Mrs. Shank ever buy anything there?

A

Yes, I have sold Mrs. Shank feed.

Q

Did she pay for that in cash?

A My recollection is that she paid for what she bought. She
may have had some charged, I don't remember.

Q

Did Mrs. Shank buy much feed from you?

A

Her?

Mr. Swank:
A

Yes.

Not so much.

Witness dismissed.

Attendance claimed, nine miles.

Signature waived. .

MR. C. H. FUNKHOUSER,

another witness introduced on the same behalf, being first duly sworn,
deposed.

Direct examination of witness zvas conducted by MR. SWANK:

167*

*Q Mr. Funkhouser, state your age, residence, and oc
cupation.

A Seventy-eight years the last of this month.
Q You were Commissioner of the Revenue for a number of
years, in Ashby District?
A For sixteen years,

Q How long have you been acquainted with this farm?
A I have been acquainted with it since a brother-in-law of
mine bought it, in 1910, I believe, Mr. Sam Whitesel.
Q Have you had occasion to be on this property from time to
time since that time?

A

Yes sir, I go often.

Q
A

What is the character of the land?
Good, We used to call it the garden spot of the country, I

don't know.

Q

Was that before your relatives bought it?

A

No, since.

Q
A

Is it regarded as a valuable piece of property?
Yes, sir, it lays there on a hard surface road, close to school

and church.
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What kind of buildings are on the place?

A The buildings are very good, I think. I haven't been on the
place that I know of since the sale, I reckon.
Q
A

What sale?
My sister's sale.

Q Was that when the Shanks bought it?
A

After that time.

I have been there once or twice since then.

Q You have had occasion to notice the general appearance of
the buildings?

A They look about as good as usual, maybe a little better. I
don't see any depreciation. Of course, I haven't been in them.
Q The Shanks have put some new buildings on there?
168*
*A I think they have made some improvements, yes sir.
Q In your opinion, how would the general condition of
the buildings and fences in September of last year compare with the

general condition of the buildings and fences at the time they got it ?
A I think the house is in better shape. I don't know whether
they have done any repairing on the barn, or not.

Q Is the barn painted? Has it ever been painted?
A

I don't know.

Q
value of
A
Q
A

I couldn't tell you.

What, in your opinion, would you regard the fair market
that farm, with the buildings on it, in September, 1932?
My judgment would be about $6,500.00.
How long have you been acquainted with E. M. Shank?
I have known Mr. Shank—I don't know that I knew him

much before they moved over there. I have known him ever since.
Q What is the reputation he has in the community there as a
working man, as a laborer ?

A Well, it is very good, as far as I know.
Q Is he regarded as an industrious man in the community?
A Well, I think so. He is like I am. He fishes right smart.
Q Well, you regard yourself as an industrious man?
A

Yes sir.

Q The fact that he fishes a good deal wouldn't stamp him as
a lazy man, would it?
*A No sir, it takes a smart man to fish.

169*

Q And you have occasion to pass the farm and notice
the fields from time to time?

A I usually go in an automobile. You don't have much time
to look at the farms.

Q Have you noticed who does the work on the Funkhouser
farm?
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A
Q

When I have noticed, Mr. Shank was there by himself.
You think Mr. Shank does the principal part of the farm

work ?

A

In my judgment; I don't know for sure.

Cross-examination of zvitness zvas conducted by MR. HARNSBERGER:

XQ Mr. Funkhouser, the valuation that you put on this prop
erty of sixty-five hundred dollars would be about $124.00 an acre,
$123.00 or $124.00 an acre?
A

About $123.00 an acre.

XQ

Have you any idea that, under the present conditions, that
a farm, with the buildings in bad repair like they have been shown by
other witnesses to be, with the fences in bad repair, would bring any
thing like that today?
A It would depend on who wanted it. Right close to the church
and mill and school and stores.

XQ Don't you know, as a matter of fact, that in Rockingham
County, there are I should say hundreds of farms all over the County
for sale at a much less price than that?
A That may be. But they may not be as good as that.
170* Fine *water. No matter how dry it is, you have water there
all the time.

XQ That talk of yours about the garden spot, that's a familiar
phrase that we all use about our own land, isn't it?
A

Sure.

XQ Do you know of any property that has sold, anywhere in
the last five years, for anything like that?
A

I am not in the real estate business.

I don't know.

I don't

even read the things in the paper when they have farms for sale.
XQ I believe you said that Mr. Shank did fish a good deal ?
A

Yes, I don't know.

XQ
A

He fishes when the river is up some.

He fishes a good deal when the river isn't up, doesn't he ?
I don't know about that.

XQ Isn't it a fact that he loafs a lot around the store?
A' He don't loaf much in the day-time, I don't think.
XQ The work that you saw him doing was the ordinary farm
work?

A The ordinary farm work. I have seen him out there work
ing. Of course, I don't have much time to look.
XQ Isn't it a fact that Mrs. Shank was the head of the poultry
business ?
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From what I can learn, yes sir.

Direct examination resumed by MR. SWANK;

Q Mr. Funkhouser, it appears from the papers in this case that
the Shanks bought this land in March, 1926, I believe, and that they
were to pay for it at that time $9,500.00. Do you regard
171* *that as an excessive price for the property at that time,—as
A

of that date?
No sir.

Q You now state that in your opinion the market value of the
property, in September, 1932, was around $6,500.00. The difference

between $6,500.00 and $9,500.00 is, of course, $3,000.00, or approxi
mately a third in value of that property. Do you think that real estate
values in Rockingham County have depreciated more than a third
from March, 1926, to September, 1932?
A Possibly they have, and more. They may have. I am not
keeping up with real estate.

I don't know.

I would think it would

be that much, and possibly more. They have depreciated more.
Witness dismissed.

Attendance claimed, seven miles and a half.

Signature waived.

MR. J. F. CRAUN,

another witness, being first duly sworn, deposed.
Direct examination zvas conducted by MR. SWANK:
Q
A
Q

What is your age?
Eighty.
You live at Mount Crawford?

A

Yes sir.

Q And you are one of the plaintiffs in this suit against E. M.
Shank and Beulah Shank? Mr. Craun, it appears that on November
3, 1932, a judgment in your favor was obtained in the Circuit Court
of Rockingham County for $757.11. That judgment was en172*

tered on three notes, one of which was for $281.18, *another
for $298.93, and the other for $177.00. Now, this $177.00

note, what part of that note was represented by interest that the
Shanks owed you on your $1,700.00 land bonds ?
A Amount of interest for one year on each one of those notes.
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Q
A
Q

The interest was at five per cent?
Yes, five per cent.
So that the interest on the two notes, one for $800.00, and

the other for $900.00, the two amounting to $1,700.00, the interest
on that amount at five per cent, for one year would amount to $85.00,
so that is the portion of the $177.00 that is represented by interest,
isn't it?
A
Yes.

Q What was the other part of the $177.00 note given for?
What did the Shanks owe you?
A

Most of it was for mill feed and flour.

I loaned them a little

money; a little money in there.
Q As I understand you then, in substance, the only part of this

$757.00 judgment, the only part of that debt which was interest was
the one year's interest on the two land bonds, and which interest
amounted to $85.00?
A

That's true?

Yes.

Witness dismissed.
MR. SWANK:

Signature waived.
It is conceded that the assessed value

of the 53 acres and 17 pole tract of land for taxation pur
poses for the year 1933, as it appears in the land book for
that year, is: land, $2,660.00; buildings, $1,100.00; making
the total assessment of land and buildings, $3,760.00.
173*

*MR. M. L. HEATWOLE,

a witness introduced on behalf of Mrs. Shank, one of the defendants,
was recalled.

Direct Examination of witness was conducted by MR. HARNSBERGER:

Q Mr. Heatwole, the other day when we were taking testi
mony here, you were asked to produce a statement showing, as nearly
as you could, what poultry and produce you have purchased from
Mrs. Shank. Have you made up that statement?
A

I have.

Q Will you tell us the result of it?
A Well, I don't have a complete record of it.
what I have of it, part of several different years.

I can give you
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Well, what is that?

A

Want the total of it?
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Mr. Harnsberger: Yes sir,
A What record I have now amounts to $3,503.97, from the
year '22 up until '32.
Mr. Swank:

Witness;

How much?

$3,503.97.

Mr. Swank: Over a ten year period?
Witness:

Yes.

(Mr. Harnsberger continuing): You do not have all the items
for that period?
A No, sir, only a part of it.
Q State whether or not during that period Mrs. Shank sold
poultry supplies to others.
A She did, yes sir,

Q

You do not have any items prior to 1922?

A

I do not.

Q I believe you stated the other day that you had been deal
ing with her since 1918?
A

174*

Yes sir.

*Q Isn't it a fact that poultry prices were higher during
the period from 1918 to 1922 than thereafter?

A

Yes.

Q What shape have you that report in, Mr. Heatwole ?
A I have the regular sale slips; a copy of them was kept at
the time, purchase slips, rather, when the purchase was made.
Q Have you those slips with you?
A

I do.

A During this period that you have referred to, have you made
a statement showing what feed and supplies you have sold Mrs.
Shank?
A

Yes sir.

Q

Just what do they represent?

'a Represents feed and some groceries.
Q

What does that total?

A

$43.15.

Cross-examination of witness was conducted by MR. SWANK;
XQ Over this ten year period, the amounts that you got each
year during that period, are they about the same throughout the per
iod?
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A

No, they are not the same.

XQ Well, take the period from 1922 to 1926, as compared with
the period from 1926 to '32, which annual amount would be higher,
that for the first period, or for the second period?
A Well, I don't know. I just didn't add that together.
could be added in a very short time.

It

MR. SWANK: It is not necessary to add it. If you

bought approximately thirty-six hundred dollars' worth of
stuflf during that ten year period, that would be approxi
mately $360.00 a year.

A There was much more bought, but I don't have a record of
it.

175*

*XQ
A

This is all you can show?

Yes sir.

XQ From all you can show, then, your purchases ran about
$360.00 a year through that period.
A

As far as I can show.

Witness dismissed.

Signature waived.

State of Virginia, City of Harrisonburg, to-wit:
I, F. Flavia Converse, a Notary Public in and for the City afore
said, in the State of Virginia, do certify that the foregoing deposi
tions were taken before me at the time and place and for the purpose
mentioned in the caption.

Given under my hand this 1st day of September, 1933.
F. FLAVIA CONVERSE, Notary Public.

Fee as Notary Public, and
Stenographer, $8.00.
176*

*ORDER OF COURT ENTERED FEBRUARY 7, 1934

This cause came on this 7th day of February, 1934, to be heard
upon the bill of complaint and its exhibits; upon the answer of
Beulah Shank, a defendant, thereto, with general replication thereto;

upon the joint petition of Lago and Stickley, and J. V. Lago, filed by
leave of Court first obtained; upon the answer of Beulah Shank, a
defendant, to said petition, with general replication thereto; upon the
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depositions on behalf of the plaintiffs, petitioners, and the defendants,

duly taken and filed in this cause; and the cause was argued by
counsel.

Upon consideration whereof, and it appearing to the satisfaction
of the Court from the papers and evidence in this cause that the deed

from said E. M. Shank to the defendant, Beulah Shank, bearing date
on the 24th day of September, 1932, and recorded in the Clerk's

Office of Rockingham County, in Deed Book 153, at page 182, con
veying the real estate and personal property therein described to said

Beulah Shank, was voluntary, and was made to hinder, delay and
defraud the creditors of said E. M. Shank, and especially the said
plaintiffs and petitioners in respect to their aforesaid debts and de
mands, and that said Beulah Shank had knowledge of the said fraudu
lent, intent and purpose of the said E. M. Shank, in the execution of
said deed, it is hereby adjudged, ordered and decreed that the afore
said deed, bearing date as aforesaid, be, and the same is hereby, set
aside, and held for naught, but so far only as the said debts and de
mands of said plaintiffs and petitioners are concerned.
And it is further adjudged, ordered and decreed that this
177* *cause be, and the same is hereby, referred to one of the Mas
ter Commissioners in Chancery of this Court, with direction to
take, state and settle an account showing:
(1) The real estate owned by the defendant, E. M. Shank, and
subject to the claims of his creditors, its fee simple and annual rental
value.

(2) The liens, includingtaxes, binding upon the said real estate,
their several amounts and respective priorities.
(3) Whether the rents and profits from the real estate of the
defendants, E. M. Shank, will in five years pay the lien debts thereon.
(4) Any other matter deemed pertinent to this cause or re
quired to be stated by any party in interest.
And the said Master Commissioner shall convene the lien credit

ors of the said E. M. Shank giving notice of the time and place for
the execution of this order by a publication thereof once a week for
two successive weeks in the Daily News-Record, a newspaper pub
lished in the City of Harrisonburg, which publication shall be equiva
lent to personal notice to all parties in interest.
The defendant, Beulah Shank, having indicated an intention to
appeal from this decree, the execution thereof is hereby suspended for
the period of sixty days from the date of entry hereof; upon her exe
cuting before the Clerk of this Court an appeal bond, in the penalty
of $500.00 with surety, conditioned according to law, within 15 days
from this date.
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♦EXTRACT FROM BANK BOOK OF MRS. BEULAH
SHANK MARKED "EX. BANK BOOK NO. 1"

FIRST NATIONAL BANK, HARRISONBURG, VA.
IN ACCT WITH MRS. BEULAH SHANK,
NORTH RIVER, VA.

DR.

1927
Dec. 19
"
31
1928

Jan.

11
14

Mar.

17
24
31

Apr.
May
Aug.

14
2
17

Nov.

20
10
15

Nov.
Dec.
"

To

Dep.

ti

Do.

a

Do.

it

155.31
32.02
34.41
26.18
263.77
30.00
12.49
19.13
9.00
18.00
141.00
40.15
60.00

Do.

a

Do.
Do.
Do.

Dep.
Dep.
Dep.
Dep.
Do.

Dep.

Do.

841.46
50.00
80.00
12.57
12.57

Do.

91.00

Do.

30.68
44.09
32.10
32.10
34.72

Dep.

24
11
28
29
29

Do.

Do.

1929

Jan.

12

Do.

17
179*

*Feb.
Mar.

April

2
9
9
18
23

1

To Dep.
((

<

ti

23.00
18.89
31.68

if

((

<

tt

1,332.18

4/12/29 By Chcks. paid per enclosed list 964.14
4/12/29 By Balance

358.04

1,332.18
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(Vouchers returned)
1929

April

May
June

12

To Balance

18

Dep.

22

Do.

30

Do.
Do.
Do.

6
4

10

July

1
6

Aug.

5
10

May
Aug.

18
6
12

358.04
118.33
56.00
50.00
20.00
60.00

Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

17.10
55.53
10.18
6.08
340.24
50.00
50.00
65.45

1,256.75
1,256.75

*To Dept. Fwd.

180*

50.00
581.75
25.00
4.95
100.00
65.45

1929

Aug.

17

By Balance

17
9

To Balance

21

Do.

429.60

1,256.75

1929

Aug.
Sept.

Dep.

1

Do.

15

Do.

Dec.

3

Do.

Dec.
1930

10

Do.

Nov.

Jan.

6

Do.

11

Do.

15
25
29

Do.
Do.
Do.

31

Do.

429.60
30.00
314.00
16.00
10.50
18.40
141.07
37.23
112.40
19.82

8.00
5.00
18.17
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17
18

Do.

Feb.

19

Mar.

6
22

To Do.
To Do.
To Do.

*Mar. 29

To Do.

Feb.

20.00
5.00

Do.

1,185.19

181*

April

12

" Do.

9

" Do.

530.00
34.96
5.00
20.00
62.60
6.58

1,844.33
1930

April

9

Checks paid as per list
enclosed

9

By Balance

975.25
868.81

1,844.33

(Vouchers returned)
1930

Apr.
April

9

Balance

12

To Dep.

19

To Do.
To Do.

26

May

July

Aug.

10
17
31
7
14
1
4

868.81
22.00
88.87
8.00
25.94
6.00
73.50
53.05
12.00

To Do.
To Do.
To Do.
To Do.

To Do.

4.45
7.62

To Do.
To Do.

1,170.24

Checks paid as per list
enclosed

Aug.

7

Balance

7

Balance

1100.69
69.55

1,170.24

1930

Aug.

16

Sept.
182*

8

Dep.
Do.

69.55
30.00
30.00

*1930

Sept.
Oct.

20
25

To Dep.
To Do.

12.00
10.60
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Nov.
a

Dec.

10
15

To Dep.

3

To Dep.
To Dep.
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6.90
19.00
9.87
148.94
13.18
11.29

To Do.
22 To Do.
17 To Do.
20 To Do.
27 To Do.

1931

Jan.

13
21
Feb.

11

34.85
16.00
5.00
4.00

To Do.
To Do.

421.18
1930

Aug.

20

To Disc.

147.00

568.18

Checks paid as per list
enclosed
Balance

560.75
7.42

568.18

(Vouchers returned)
1931
Feb.

12

Balance

Feb.
Mar.

18
2

To Dep.

5
12

1931
Mar.
1931
Mar.
1931
Mar.
1931
Mar.

Apr.

"
it

"

Do.
n

Do.

7.42
4.50
12.25
10.00
23.59

14

" Deposit

5.00

14

" Deposit

5.00

21

" Deposit

3.90

28
4

183*

" Deposit
" Deposit

^Amount Forwarded

20.00
14.05

105.71
105.71

1931

Apr.

22

Deposit

25.17
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Apr. 28 Deposit

40.00

1931

May

7 Deposit

12.00

o May 16 Deposit

2.50

1931
1931

May 19 Deposit

8.00

1931

May 28 Deposit

9.00

1931

May 29 Deposit

9.30

1931

June

1 Deposit

4.80

June 10 Deposit

14.00

1931

1931

June 13 Deposit

6.10

1931

June

17 Deposit

12.00

20 Deposit

8.75

1 Deposit

34.00

8 Deposit

62.00

1931

Jul.
1931

Aug.
1931

Aug.

Amount Forward

353.33

1931

^ Aug. 17 Deposit
Aug. 29 Deposit
. Sep. 8 Deposit
Sep. 19 Deposit
(Vouchers returned)
Checks paid as per enclosed 331.73
Balance
98.77 o

14.74
38.78
8.00
15.65

430.50
430.50

(Vouchers returned)
1931

Sept. 19 Balance

98.77

1931

Oct.

6 Deposit

3.40
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Oct.
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17
1931
Oct.
29
*1931
Nov.
7
1931

Deposit

8.25

Deposit

5.00

Deposit

36.54

21

Deposit

105.55

2

Deposit

16.30

7

Deposit

19.73

12

Deposit

16.00

19

Deposit

99.00

4

Deposit

30.00

2

Deposit

14.80

16

Deposit

5.17

30

Deposit

12.15

6
20

Deposit
Deposit

10.00

Nov.

1931
Dec.
1931
Dec.
1931
Dec.
1931
Dec.

1932

Jan.
1932

Jan.
1932

Jan.
1932

Jan.
1932
Feb.

Feb.

lo.r

491.55

1932
Mar.

18

Checks paid as per list
enclosed

428.35

1932
Mar.

18

Balance

63.20

491.55
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(Vouchers returned)

185*

^EXTRACT

FROM

BANK

BOOK

OF

MRS.

BEULAH SHANK MARKED "EX.
BANK BOOK NO. 2"
1932
Mar.
Mar.

1932
Mar.
1932
Mar.
1932

18
21

Balance

63.20

Deposit

9.00

22

Deposit

7.54

31

Deposit

16.00

Apr.

2

Deposit

38.00

1932

Apr.

23

Deposit

30.86

14

Deposit

43.57

4

Deposit

102.90

14

Deposit

5.10

23

Deposit

18.00

8

Deposit

15.00

1932

May
1932

June
1932

June
1932

Jul.
1932

Aug.

349.17

Checks paid as per list
enclosed
Balance

192.04
157.13

349.17

(Vouchers returned)
1932

Aug.

9

Balance

157.13

13

Deposit

79.58

8

Deposit

9.00

10

Deposit

5.00

1932

Aug.
1932

Sept.
1932

Sept.
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1932

Sept.

21

Deposit

3.40

1

Deposit

6.66

6

Deposit

10.00

27

Deposit

7.67

12

Deposit

32.00

16

Deposit

22.09

21

Deposit

40.12

1932

186*

Oct.
1932
Oct.
1932
Oct.
1932
Nov.
*1932
Nov.
1932
Nov.

372.65

Checks paid as per list
enclosed
Balance

276.86
95.79

372.65

1932
21

Balance

95.79

Dec.
1932

5

Deposit

61.05

Dec.

30
14

Deposit
Deposit

9.67
20.00

17

Deposit

8.52

Jan.

21

Deposit

15.00

1933
Feb.
1933

25

Deposit

24.18

Mar.

20

Deposit

15.24

27

Deposit

18.00

1

Deposit

2.31

1

Deposit

8.00

Nov.

1932

Jan.
1933

Jan.
1933

1933
Mar.

1933

Apr.
1933

Apr.
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1933

Apr.

8

Deposit

9.00

22

Deposit

14.00

29

Deposit

10.20

5

Deposit

4.00

13

Deposit

8.08

8

Deposit

32.35
4.00

1933

Apr.
1933

Apr.
1933

May
1933

May
1933

June
3/1/33

Do.

359.39

Checks paid as per list
enclosed
Balance

307.71
51.68

359.39

1933

June
187*

8

Balance

51.68

1

Deposit

5.60

8

Deposit

85.00

*1933

Jill.
1933

Jul.

188* *EXTRACT FROM BANK BOOK OF MRS. ELVIN
SHANK MARKED "EX. SAVINGS ACCOUNT
AT THE NATIONAL BANK"
Dr.
1922

Apr. 15 Dept.
Aug. 25 "
Oct.
Dec.

3
15
16

"
"
"

June 30 Int.

50.00
72.00
40.00
41.33
211.00

-31

1922

Dec.

16

Balance

414.64

June 28 Int.

6.24

Dec.

2.08

31

"
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1932

Aug.

14

Dep.

Dec.

6

t(

Dec.

8
21

it

n

Do.

72.00
40.00
15.00
35.00
584.96

1923
Int.

Dec.

.76

1924
Feb.

7

6
May
June 30
8
Aug.
it

23

Dep.
Do.
Int.

Dep.
Do.

Sept.

8

Dep.

Nov.

3

Do.

110.00
50.00
3.57
120.00
72.00
20.00
100.00

1925
Int.

Dec.

Feb.

189*

5

4
Apl.
*Apl. 11
May 18
June 30

ti

Int.
ti

Int.

Oct.

12

Dep.

Nov.

18

Do.

6.56
100.30
35.00
178.63
110.41
10.37
65.00
72.00

1,639.56
1925
Dec.

21

Dept.

31

Int.

85.46
14.50

1926
Feb.
Mar.

9
1

Dep.
it

ti

a

ti

<<

it

tt

it

a

S(

20

Apr.

28

Nov.

29

Dec.

18

Disct

Dep.
ti

tt

tt

237.50
175.00
840.00
382.00
248.75
53.95
36.00
82.00
100.00
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1927

Mar.

1

"
(Dr. erroneously entered as Cr.)
Mch. 31 Dep.
Apl.

6

35.40

144.88
50.00

Do.
•7

—

1927

Apr.
1926
Mar.

June
Dec.
1927

Apl.

11

Dpt.

44.00

1

Int.

4.27

30
31

Int.

.57
1.47

29

tt

2.70

4,178.01
1927

May
190*

2

Balance

None

*Cr.

1923

July
Nov.

2
10

Rock. Motor Co.

D. V. W.ebster
Forfeit

368.00
61.00
.45
429.45

1925
Feb.

11

Sept.

13

Cash
Cash

17

Mary J. Sandy

100.00
10.00

1924

Apl.

50.00

1926

Jany.
Jany.

2

Wm. Funkhouser

2

Forfeit

March
1927

3

Wm. Funkhouser

May

2

E. M. Shank

500.00
7.50

2,500.00
546.06

4,178.01

4,178.01
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*"EX. BEULAH SHANK PAYMENTS"

Statement of Mrs. Beulah Shank showing how much money she
paid on the bonds on the Funkhouser property, and how much of it
was paid out of funds she had on hand or had invested prior to the
purchase.

To amount of the payments on the Funkhouser
farm
$6,060.00
By Cash in Bank
$1,700.00
By amt received from Painter
$1,350.00
My amt. of O. I. Berry loan
700.00
By amt. of O. D. Flory loan
500.00
By amt. of Mary J. Saufley loan
400.00

By amt. of Frank Riddleberger loan

400.00
$5,050.00

By amt. paid from proceeds of poultry, &c from
Funkhouser farm

192*

1,010.00

$6,060.00

6,060.00

$6,060.00

*"EX. CHECKING ACCOUNT FROM JULY 5,
1921, TO MAY 3, 1922"

Mrs. Elvin M. Shank's Checking Account at the First National Bank
of Harrisonbiu-g, Va.
1921

July
July
July
Sept.
Sept.

Sept.

5 Balance of old account
6 By Check
6 By Check

$1,200.26
$1,200.00
-26

3 To Deposit
3 To Deposit
3 To Deposit

Sept. 3 By Check
Dec. 29 By Check

1,187.89
24.49
8.89
1,212.38
8.89

1922

April 11 To Deposit
April 14 By Check

234.79
234.79

1923

April 30 To Deposit
May 3 By Check

42.52
42.52
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The above statement is a true copy from the Books of The First
National Bank of Harrisonburg, Virginia.
W. ED GARDNER,

Savings Teller.

193* *Mrs. Elvin M. Shank's Savings Account No. 5160
Credits. At the First National Bank of Harrisonburg.
1918
Dec.

1920
23

22.00

1919

Jan.
March

April
April
May
Oct.
Dec.

Aprl
May
July
Sept.
Oct.
Nov.
Dec.

15

23
1
15

40.00
72.19
.37
65.44
50.00
3.32
100.00

24
1
17
19
20
30
23
18

137.50
5.37
124.11
60.00
8.98
50.00
60.00
138.98

27.
24.

155.00
30.00
35.00

4

1
10

1921

Jan.
Jan.
Feb.

194*

100.00

March 31
April
1
1921
April 28
June 11
Sept. 17
Sept. 30
Dec.
3
Dec.
3
Dec.
17
20
Dec.

15.10
102.50

1921

1920
Feb.

2

Oct.

$

45.00
20.00
35.00
21.18
.92
25.00
160.00
8.89

$1,689.85
1922
Mar.

31
11
Withdrawals
1921
Sept.
3
Nov.
19
Dec.
28
1922
April 11

3.39
.21

Apr.

$

24.49
225.00

1,211.17
234.79

*The above statement is a true copy from the books of
The First National Bank of Harrisonburg, Virginia.
W. ED GARDNER,

Savings Teller.
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*"EX. FUNKHOUSER BOND NO. 1"

$1,100.00.

On or before the 1st day of March, 1929, we promise to pay to
Wm. M. Funkhouser, Atty. in fact
or Order,
One Thousand One Hundred

Dollars

($1,100.00) with interest from March 1, 1926, payable annually, it
being the 3rd deferred payment on land this day conveyed by Wm. M.
Funkhouser, etc., to the undersigned by deed of even date herewith in
which a vendor's lien is retained to secure the payment of this bond,
and we hereby waive the benefit of the Homestead Exemption as to
this obligation.
Witness our hands and seals this 1st day of March, 1926.
(Seal)
E. M. SHANK
BjEULAH SHANK (Seal)

(PAID IN FULL)
(See assignments on back of bond)
Assigned to
W. M. Funkhouser, without recourse,
W. M. Funkhouser

Atty-in-fact.

Assigned to
W. D. Funkhouser
for value received.
W. M. Funkhouser

July 29/26
By interest in full from Mar 1/1926 to Mar 1/1927
196*

*EX. FUNKHOUSER BOND NO. 2"

$1,100.00.

On or before the 1st day of March, 1930, we promise to pay to

Wm. M. Funkhouser, Atty in Fact
One Thousand One Hundred

or Order,
Dollars,

($1,100.00), with interest from March 1, 1926, payable annually, it
being the 4hh deferred payment on land this day conveyed by Wm.
M. Funkhouser, etc., to the undersigned by deed of even date herewith
in which a vendor's lien is retained to secure the payment of this bond,

and we hereby waive the benefit of the Homestead Exemption as to
this oblization.
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Witness our hands and seals this 1st day of March, 1926.
Witness our hands and seals this 1st day o fMarch, 1926.
E. M. SHANK
(Seal)
BEULAH SHANK (Seal)
(PAID IN FULL)

(See assignment on back of bond)
Assigned to
C. H. Funkhouser

without recourse,
W. M. Funkhouser,
Atty-in-fact.
By interest in full from Mar. 1/1926 to Mar. 1/1927.

Assigned to W. D. Funkhouser without recourse.
W. M. Funkhouser

Atty-in-Fact
By interest in full from Mar 1/1926 to Mar. 1/1927
197*

*"EX. FUNKHOUSER BOND NO. 3"

$1,100.00.

On or before the 1st day of March, 1930, we promise to pay to
Wm. M. Funkhouser, Atty in Fact
or Order,
One Thousand One Hundred

Dollars,

($1,100.00) with interest from March 1, 1926, payable annually, it
being the 5th deferred payment on land this day conveyed to Wm. M.
Funkhouser, etc., to the undersigned by deed of even date herewith in
which a vendor's lien is retained to secure the payment on this bond,
and we. hereby waive the benefit of the Homestead Exemption as to
this obligation.
Witness our hands and seals this 1st day of March, 1926.
E. M. SHANK
(Seal)
BEULAH SHANK (Seal)
(PAID IN FULL)
(See assignment on back of bond).
Assigned to
C. H. Funkhouser

without recourse,

W. M. Funkhouser,

^

Atty-in-fact.
By interest in full from Mar. 1/1926 to Mar. 1/1927.
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*"EX. FUNKHOUSER BOND NO. 4"

$1,100.00.

On or before the 1st day of March, 1927, we promise to pay to
Wm. Funkhouser, Atty in Fact
One Thousand One Hundred

or Order,
Dollars,

($1,100.00) with interest from March 1, 1926, payable annually, it
being the 1st deferred payment on land this day conveyed by Wm. M.
Funkhouser, etc., to the undersigned by deed of even date herewith in
which a vendor's lien is retained to secure the payment of this bond,
and we hereby waive the benefit of the Homestead Exemption as to
this obligation.
Witness our hands and seals this 1st day of March, 1926.

(Seal)
E. M. SHANK
BEULAH SHANK (Seal)
(PAID)
(See assignments on back of note).

Assigned to Erma Shaver, wife of Joseph F. Shaver, without recourse.
W. M. Funkhouser, Atty in Fact.
Assigned to W. M. Funkhouser without recourse.
Irma C. Shaver.

199*

*"EX. FUNKHOUSER BOND NO. 5"

$1,100.00.

On or before the 1st day of March, 1928, we promise to pay to
Wm. M. Funkhouser, Atty in fact
or Order,
One Thousand One Hundred

Dollars,

($1,100.00) with interest from March 1, 1926, payable annually, it
being the 2nd deferred payment on land this day conveyed by Wm. M.
Funkhouser, etc., to the undersigned by deed of even date herewith
in which a vendor's lien is retained to secure the payment of this bond,

and we hereby waive the benefit of the Homestead Exemption as to
this obligation.
Witness our hands and seals this 1st day of March, 1926.
E. M. SHANK
(Seal)
BEULAH SHANK (Seal)
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(PAID IN FULL)

(See assignment on back of bond).
Assigned to W. M. Funkhouser without recourse.
W. M. Funkhouser, Atty-in-Fact.

By interest in full from Mar. 1/1926 to Mar. 1/1927.
200*

*"EX. CRAUN BOND NO. 1"
NO. 1

$800.00.

On or before the 2nd day of May, 1928, for value received, I
hereby promise and bind myself, my heirs, personal representatives
and assigns, to pay to

J. F. CRAVVN
or Order,
the just and full sum of EIGHT HUNDRED DOLLARS ($800.00),
with interest thereon, payable semi-annually, at 5 per cent per annum
from the 2nd day of May, 1927, until paid.
If default be made in the payment of any installment of interest
on this bond, then, at the election of the holder hereof, without

presentment or demand, the principal sum hereof, all accrued interest
thereon, shall become due and payable at once.

The makers and endorsers of this bond hereby expressly waive

presentation, protest, notice of dishonor, and benefit of all exemptions.
Homestead or otherwise, under the laws of this State, and agree to
pay same without any offset whatsoever.

This bond is secured by a deed of trust of even date,herewith
from the undersigned to Ward Swank, Trustee.

Witness my signature and seal this 2nd day of May, 1927.
E. M. SHANK
(Seal)
BEULAH SHANK (Seal)

(See payments on back of bond).
Interest Paid 1927—$40.00.
Paid on with bond

$365.00 Three Hundred Sixty Five Dollars
This bond Paid May 2, 1928.
J. F. Craun.
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*"EX. CRAUN BOND NO. 2"
NO. 2

$800.00.

On or before the 2nd day of May, 1929, for vahte received, I
hereby promise and bind myself, my heirs, personal representatives
and assigns, to pay to J. F. CRAWN
or Order,

the just and full sum of EIGHT HUNDRED DOLLARS ($800.00),
with interest thereon, payable semi-annually, at 5 per cent per annum
from the 2nd day of May, 1927, until paid.
If default be made in the payment of any installment of interest
on this bond, then, at the election of the holder hereof, without pre

sentment or demand, the principal sum hereof, and all accrued interest
thereon, shall become due and payable at once.
The makers and endorsers of this bond hereby expressly waive
presentation, protest, notice of dishonor, and benefit of all exemptions.
Homestead or otherwise, under the laws of this State, and agree to
pay same without any offset whatsoever.
This bond is secured by a deed of trust of even date herewith
from the undersigned to Ward Swank, Trustee.

Witness my signature and seal this 2nd day of May, 1927.
E. M. SHANK
(Seal)
BEULAH SHANK (Seal)

( See payments on back on bond).
Inenters Paid 1927 $40.00.
Int. Paid for 1928.

Reed, payment

May 2/1930
of J. F. Crawn.
202*

*"EX. CRAUN NO. 1"

Harrisonburg, Va., May 1, 1928

No

THE FIRST NATIONAL BANK
OF HARRISONBURG

Pay to the order of J. F. CRAUN
FIVE HUNDRED & THIRTY
For Bond.

$530.00
DOLLARS
BEULAH SHANK.
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(See endorsement on back of check).

J. F. Craun
.Craun Bros.
"EX. CRAUN NO. 2"

Harrisonburg, Va., May 2, 1929

No

THE FIRST NATIONAL BANK
OF HARRISONBURG

Pay to the Order of J. F. CRAUN

^... .$581.75/100

FIVE HUNDRED EIGHTY ONE
For

75/100 DOLLARS
BEULAH SHANK.

(See endorsement on back of check).
J. F. Craun
Craun Bros,
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*"EX. CRAUN CHECK NO. 3"

Harrisonburg, Va., May 2, 1930

No

THE FIRST NATIONAL BANK
OF HARRISONBURG

Pay to the order of J. F. CRAUN

$925.00

NINE HUNDRED TWENTY FIVE X/100
For Bond.

(See endorsement on back of check).
J. F. Cra«m
Cra2c;n Bros.

DOLLARS

BEULAH SHANK.
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204* '^JOHN A. PAINTER
In account with Beulah Shank
Received

Disbursed

1925

Apr.

7 By Check John T. Harris, Trustee.. .$ 198.48
7 To pd. Beulah Shank
$178.63
7

"

"self,com

19.85

1926

Feb.

5 By pd. John T. Harris, Trustee
"
"

250.00

To pd. Beulah Shank
" " self, com

237.50
12.50

1927

Mar. 5 By check of J. C. Wise
"
26 To pd. Beulah Shank
"
26
" " self, com
26 By cash, J. A. Painter
"

26

72.50
68.88
3.62

80.00

To Beulah Shank

76.00

"
26
" pd. self, com
May 2 By check J. A. Painter
June 30 To pd. Beulah Shank
"
30
" pd. self, com

4.00
25.00
23.75
1.25

1928

Aug.

"
Sep.
Dec.
205*

18 By check J. A. Painter
18 To pd. Beulah Shank
18 " pd. self, com
26 By check J. A. Painter
29 To pd. Beulah Shank
Dec. 29 To pd. self, com

150.00
141.00
9.00

100.00
91.00
91.00

;...

*1929

Sep. 28

By J. A. Painter

190.00

Oct.

5

To Beulah Shank

171.00

Oct.

5

" pd. self, com

19.00
$1,165.98

Interest

288.00

$1,353.98

206*

*Harrisonburg, Va., July 5, 1921
Due... .No
One year days after date I promise to pay to the order of

MRS. ELVIN M. SHANK

negotiable and payable at

$1,200.00
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THE FIRST NATIONAL BANK OF HARRISONBURG

At Harrisonbiirg, Va.
TWELVE HUNDRED & 00/100
DOLLARS
without offset for value received. The maker and endorsers of this

note waive demand, notice and protest. The maker of this note hereby
waives the benefit of the Homestead Exemption as to the obligation,
thereof, and the endorsers hereby waive the benefit of the said Exemp

tion as to the obligation of said note and as to the obligation of
endorsement of the same.

(Signed) JOHN A. PAINTER,
North River R. 2

14c stamps.

(See endorsement on back of note).
Minnie E. Painter

Interest paid July 5, 1922.
Interest paid July 5, 1923.
Action dismissed.

Apr. Term, 1927.
207*

*STATE OF VIRGINIA,

COUNTY OF ROCKINGHAM, To-wit:

I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham
County, Virginia, do hereby certify that the foregoing is a true tran

script of the record in the case of J. F. Craun, et als, v. Beulah Shank,
et als; and I further certify that written notice required in case of
appeal was duly given by counsel for the defendant, Beulah Shank, to
the attorneys for the. plaintiffs.

Given under my hand this 31st day of March, 1934.
J. ROBERT SWITZER, Clerk.
Transcript fee, $53.25.
A Copy, Teste:
H. H. WAYT, Clerk.
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