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Record No.

1518

In the
Supreme Court of Appeals of Virginia
at Richmond

ANDREW YANAGO,
Plaintiff in Error,
v.

AETNA LIFE INSURANCE COMPANY,
Defendant in Error.

FROM THE CIRCUIT COURT OF THE COUNTY OF NORFOLK

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
,
The foregoing is printed in small pica type for the information of counsel.
M. B. WATTS, Clerk.

IN rrHE

Supreme Court of Appeals of Virginia
AT RICHl\iOND.

Record No. 1518
ANDRE"'\V YANAGO, Plaintiff in Error,
verstts

AETNA LIFE INSURANCE COl\1:PANY, Defendant in
Error.

PETITION FOR WRIT OF ERROR.
To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, ..t\ndrew Y an ago, respectfully shows unto
the Court that he is aggrieved by :final judgment of the Cir. cuit Court of Norfolk County, Virginia, entered in the above
styled cas·e against the plaintiff in error, on the 12th day
of December, 1933. A transcript of the record and the judgment compla.ined.of are herewith presented as a part of this
petition.
FOREWORD.

J. J. 1\lfc~Iannaway and Fred Mcl\1:annaway, trading as
MclVIannaway Brothers, were engaged in the business of hauling stone in Norfolk County, Virginia, and in addition to
the-ir own trucks, used hired trucks. On January 3rd, 1932,
a truck owned by Peyton ·Campbell, but operated by K. A.
1\icMannaway, a · brother and employee of 1\IcManna,vay
Brothers, while in the discharge of his duties as such ep1-
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ployee, negligently drove his truck upon and against .Andrew
Yanago, causing him to suffer serious and permanent injuries and sustain a broken leg, resulting in a considerable
shortening. Action by notice of motion was instituted in the
Circuit Court of Norfolk County, Virginia., against the operator, K. A. McMannaway, and the owner, Peyton Campbell,
who was on the truck, and process having been served only
on I{. A. JYicManna,vay, the Clerk's deposit and writ tax was
not paid and another notice of motion sent out which was
serv-ed on both defendants, returnable on the 6th day of
June, 1932. This ca.se was tried on the 21st day of June,.
1932, and a verdict was returned against both defendants,
in favor of the plaintiff, Andrew Yanago, for the sum of
Five Thousand ($5,000) Dollars. 1\IIr. Leigh D. Williams,
Counsel for the defendant, A-etna Life Insurance Company,
at the r-equest of this company, was present in the Court
room during the course of the entire trial. An execution
issued on this judgment, and the defendants, IC A. McMannaway and Peyton Campbell, being insolvent, the Sheriff made
his return "no e·ffects".
FACTS.
~Ic~fannaway Brothers carried a liability insurance policy
with the Aetna Life Insurance Company, dated October 26th,.
1931, for a period of four months, insuring their trucks and
hired trucks to be principally used in Norfolk County, Virginia. This action was brought against the Aetna Life Insurance Company under Acts of General Assembly approved
March 20th, 1924, Acts of 1924, page 504. The defendant,
Aetna Life Insuranc~ Company, defended on the ground that
the assured failed to give immediate notice to th-e· defendant
company of the happening of the accident in compliance with
the policy. There 'vas a trial by jury 'vhich resulted in a
verdict for Andrew Yanago against the Aetna Life Insurance
Company for Five Thousand ($5,000) Dollars and interest
from the 21st day of June,.1932. The Court, on motion of the
defendant company, set aside this verdict and entered final
judgment for the d-efendant company.

ASSIGmfENT OF ERROR.
First : The Court erred in not entering final judgment for
the plaintiff, Andrew Y anago, on the jury's verdict.
Second : The Court erred in setting aside the verdict of
th~ jury and entering the .final judgment for the defendant.

Andrew Y~ago \7· :Aetna Life ::fus.
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ARGUMENT.
After the case was set for tr!ai, Aetna Life Insurance Company served notice on the plaintiff that the depm~itions of J. J.McJ\{annaway, Fred McMannaway and J{. A. McMannaway,
w·ould be taken on the 24th day of June, 1933, in Ro:anoke,
Virginia. J. J. 1\ticMannaway,. a witness for Aetna Life_ Insurance Company testifi·ed that two iffieans of notifying the
defendant company of the accident were used by the assured,
first, by letter written on the 3rd day of January, 1932, which
\Vas the day of the accident, addressed and mailed to Scott
and Bond, at Bedford, ;virginia, who were the Agents who
wrote the policy of insurance, and again on the 1st day of
March, 1932, pe-rsonally when the notice of motion for judglnent was delivered to S'cott and Bond at Bedford, Virginia.

J. J. 1\ticMannawa.y, witnes·s for the defendant, testified:
By Mr. Williams:
Q. Do you recall ho\V soon after the accident it was reported to you by your brother1
A. I was there myself in probably ten minutes after it happened-maybe five minutes. ·
Q. Did you or not personally ever report that -accident to
the Aetna Life Insurance Companyt
·
A. We r·eported it personally and wrote a letter to Scott
and Bond.
Q. When was that done?
A. You n1ean the report or the letter?
Q. The report?
A. The report \Vas made the first of March.
Q. When was the letter written?
A. Sunday nig·ht-the night it happen~d-mailed to them.
Q. Do you kno\v who wrote that l-etter Y
A. Yes, sir ; I wrote it.
Q. And where \Va.s Scott and Bond located Y
A. Bedford, Virginia.

R., p. 14:
CROSS EXl\MINATION.

By 1\tfr. Bangel:
Q. You are a me-mber of the firm of McManna\vay Brothers,
I believe?
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A. Yes, sir.
Q. You did not see the accident personally, I believe, did
vouY
.. A. No, sir.
.
Q. You appeared on the scene, I believe, a few minutes
after it occurred Y
·
A .. Just a few minutes.
Q. The truck at that time was being sent for the purpose
of getting an employee to report t
·A. Yes, sir.
Q. You say that you wrote a letter to Scott and Bond t
A. Yes, sir.
·
Q. Are they the representatives of the Aetna Life Insurance Company Y
A. Yes, sir.
Q. Are they the representatives or agents from whom you
obtained the insurance Y
A. Yes, sir.
Q. And they are located where, please Y
A. Bedford .

•
· R., p. 15:
Q. .A.fter suit was brought, was that the time that you say
you personally, 'vith your brother, reported it again?
A. Yes, sir.
Q. Was this the second time the report was made f
A. The second time by me, yes, sir.
Q. This was in· Jl€rson-the second time f
A. Yes, sir.
Q. Did you deliver at that time the notice of suitf
A. Yes, sir.
Q. VV as~ the truck involved in this accident one of the
trucks insured under the policy? Was the policy issued by
the Aetna Life Insurance Companyf
A. It covered a fleet.
R., p. 16:
Q. Was this a truck used in that fleet?
A. Yes, sir.
Q. State 'vhether or not the truck involved in this accident
was one of the. trucks being used by Mcl\fannaway Brothers
at Deep Cree·k Y
A. Yes, sir.

---------~
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Q. The truck at that time was being operated by K. A.
McMannawa.y, a brother of yours t
A. Yes, sir, a brother to both of us.
Q. He is not a member of the firm~
A. No, sir.
.
Q. The truck at that time 'vas used for the business and on
behalf of the business, was it~~
A. Y-es, sir.
·
Q. Did the accident occur while the policy was in full forcewas the policy in force at that time·?
A. Yes, sir, sure; we had the policy.

RE-DIRECT EXAMINATION.
By 1\{r. Williams :

•

•

Q. Are you sure you did not write that letter to Mr. Me-~
1\tlannaway, your brother?
·
A. No, sir, I did not write to him. I wrote to Scott and
Bond, Bedford, Virginia.

Fred 1\tlclVIaunaway, a witness for the defendant company,
testified:

R., p. 19:

CROSS EXAMJNATION.
Q. This truck involved in this accident was one of the
trucks used, and at that time was engaged in work for the
company, 'vas it?
A. Yes, sir; it had lJeen for two months prior to that.
Q. And continued for a. short w·hile after that 7
A. Until the job 'vas completed about the first of the month
of February.
Q. This policy that Scott and Bond sold you was Fleet
Insurance·, was it?
A. Yes, sir.
Q. Was it paid forT
A. Yes, sir.
Q. Was this one of the trucks paid for under the Fleet
Insurance rate?

~up~eme
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. A.. Yes·, sir.
K. A.. McMannaway, a witness for the defendant company,
testified:
tDIRECT EXAlVfiNATION.

By Mr. Williams:
R., p. 21:
Q. You were driving this automobile· at the time of this
accident, January 3rd, were you f
A. Yes·, sir.·
Q. And the truck in question belonged to ~1:r. Campbell,
didn't it¥
A. Yes, sir.
Q. I hand you, Mr. Mc~1:anna,vay, a statement which you
gave, or which purports to have been given by you on March
3rd, to- Mr·. Fadey, Adjuster for the Aetna Life Insurance
. Company at Norfolk, Virginia. (llands same to witne·ss.)
With special reference to the second page there-the other
was about how the acci(!.ent happened-and I ask you did
you report this accident to your brother Y
A. Yes, sir, I reported it to him. lie was on the scene
a little after it happened.
Q. Did you ·ever, yourself, make a report to the Aetna
Life Insurance Company¥
A. No, sir. I 'vas not supposed to.
Q. And you did not Y
A. No, sir.
Q. Do you know anything about your brother 'vriting a letter?
A. He said he wrote the letter. fie told me· that he wrote
the letter to Scott and Bond in Bedfo-rd.

G. W. Bond, a witness for the defendant company, testified that he had never rooeived letter referred to. (R., p. 46.)
That Scott and Bond is the firm name and that he issued the
policy for the company and is the authorized agent to receive notices of accidents; that he kne'v the trucks 'vere to
be used at Deep Creek, Virginia, which is more than two
hundred miles away, and that it was contemplated that in the
event of accident, the notice 'vould be mailed (R., p. 48). That
he personally kne'v K. A. ~1:cManna,vay and J. J. McMannaway for more than twelve years, and that their reputation
fo·r truth and veracity was good and if J. J. McMannaway

Andi:ew Yanago Y·. Aetna Life Ins. Co.
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said he had sent. a le~ter, he would believe him. (R., p. 56.)
~Iiss Dennis, a witness for the defendant company, testified
that she worked for Scott and: Bond at Bedford, Virginia,
and had not received the letter sent by J. J. 1'IcMannaway,
and that in March, 1932, when IVIr. Bond called Norfolk noti--:
fying them of suit against McMannaway, she looked in her
files for the letter which J. J. McMannaway testified he had
mailed (R., p. 58).
·
The only other witnesses for the defendant insurance comp·any were A. A. Steele, E. G. Farley and Miss, Kay Johnson,
·who testified only as to· the signed statements' ·which had
been object-ed to when first offered as being inadmissible because of atte-mpting to contradict their O'\Vll witnesses and
be·ca.use they were inadmissible unde·r Section 6215 of ·the
Code of Virginia, which objections the C'Ourt had overruled
and exceptions noted, it being stipulated between the Court
and Counsel that the, objections and ·exceptions were being
noted for reasons stated each time of their introduction,
but '\Vhich objections and .exceptions now become harmless
to this plaintiff, because of the· jury's verdict for the plain'
tiff.
The plaintiff, Andre·w Yanago, obtained a judgment for
Five ($5,000) .Thousand Dollars against IC. A. McMannaway
and Peyton Campbell for the neg·lig.ent operation .of the
truck (R., p. 35), which was at the time of operation and
injury covered with liability insurance carried by the Aetna
Life Insurance Company under Fleet Insurance Policy. (R.,
pp. 16, 18, 19, 20 and Exhibit 2.)
·
K. A. J\.fc~Iannaw·ay and Peyton Campbell, being wholly
insolvent (R., pp. 33 and 34), execution having issued and
returned "no effects" (R., p. 38), immediate notice of the
accident having been given, the defendant insurance company by letter mailed on the evening of the date of the
accident, and personal notice on JVIarch 1st, 1932, at the
tim·e of delivering the notice of motion (R., pp. 11, 13, 14, 15
and 16), the premiums having been paid, and all the terms
and conditions being complied with, the plaintiff '\Vas entitled
to a verdict against the defendant, Aetna Life Insurance
Co-mpany. The def.endant's defense of failure to· give immediate notice of the accident is not supported by the· evidence, and if any conflict exists in the evidence, then it is
one for the jury and their findings are conclusive.
It is respectfully submitted that the plaintiff in order torecover need not prove that the mailed letter was actually received, by the company; but that the presumption arising
from the mailing of the letter that the letter. was received

8

Supreme Court of Appeals of Virginia.

when the addressee denies its receipt, is properly a question for the jury.
_
A presumption arises that the mailing of a notice was
received, and where the addressee denies its receipt, it is
properly a question for the jury.

- ·Burba-ge vs. Jefferson Standard Life Insurance Co., 136
S. _E. -230 ( S. C~) ; Sherrod vs. F arrners 1lfutua.l Fire Insurance
Co., 51 S. E. 910 (N. C.); Fanners National Bank of Clays~
ville vs. Howard, 76 S. E. 122 (W. Va.); Louis Frieden vs.
Cluett, Peabody~ Co., 142 Va. 738.
The following cases hold that it is pri1na facie evidence
that the mailing of a letter was received by the person, and
'vhen the receipt is denied, is a question for the jury alone.

Cardon vs. Sons .& Daughters of Liberty, 102 S. E. 610;
Pennypacker vs. Capital insurance Co., 45· N. W. 408; Plath
vs. Minn. Fa1·mers lJf~ttual Fire bMurance Co., 23 Am. Rep.
697.
The Supreme Court of Virginia has gone- e-ven farther
in holding a presumption arises that it was received or that
it is prima facie evidence of its receipt, and has said that the
denial of its receipt should be received with great caution
by the Court and jury.

lJilyers vs. Bibee Grocery Co., ~38 S. E. 571, page 573, decided June 16th, 1927, Judge W-est said:
The defendant denied that he ever reeeived the letter of
July 28,- 1924, but it was for the jury to decide whether his
testimony, under the circumstances of the case, was sufficient
to overcome the presumption of delivery of letter to him.
Testimony of the addressee that the letter was not received
should be recovered 'vith caution-with the greatest amount
of caution-where non-receipt, if proved, would relieve him
of burden.· The jury alone have the right to decide whether
the inference tha.t the letters were received, is overcome by
the other evidence.
It is respectfully submitted that the signed statements off.ered by the defendant company were inadmissible as they
could not undertake to impeach their own witnesses ; and

---~
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for the further reason that Section 6215 of the Code of Virginia ·prohibits their use. ·Objection :was made to their introduction and it was stipulated with the Court and Counsel
that the exceptions as taken applied each time they were
offered. This exception no'v becomes harmless be-cause the
jury has found that the testimony of J. J. McMannaway,
Fred McMannaway and I{. A. McMannawa:y that they were
asked to sign a number of papers, that they understood the
company was looking after and when their attention 'vas
called to the statement about the time of notice, believed
it had reference to the .personal notice and not the letter.
It is, therefore, respectfully submitted that the verdict of
the jury was founded on evidence and correct, and that the
Trial Court erred in setting it aside and entering a judgment for the defendant.
This petition is adopted as the opening brief, a copy hereof was delivered to counsel for defendant on February 26th,
1934, and oral argument on this petition is requested.
Your petitioner, therefore, prays that the :final judgment
entered in this case on the 12th day of December, 1933, be
reviewed and reversed, and to that end a writ of error and
supersedeas to the judgment complained of be awarded your
petitioner; and he will ever pray.

ANDREW YANAGO,
By A. A. BANGEL,
1\UJOR 1L HILLARD,
Counsel.
The undersigned Counsel practicing in the Supreme Court
of Appeals of Virginia, hereby certifies that in his judgment,
there is error in the judgment complained of and in the foregoing petition, and that the same should be reviewed.

A. A. BANGEL.
Received .Feby. 27, 1934.
M. B. WATTS, Clerk.
March 29, 1934. ·Writ of error and supersedeas a'varded
by the Court. Bond, $300.

M. B. W.
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RECORD
VIRGINIA:
Pleas before the Circuit Court of Norfolk County, a.t the
Courthouse of said County, on the 6th day of January,
1934.
B.E IT REMEMBERED, tha.t heretofore, to-wit: On the
6th day of March, 1933, came the plaintiff Andre'v Y anago
and filed his Notice of Motion against The Aetna Life Insurance Company, a Corporation, in the· words and :figures following, to-wit:
Virginia:
In the Circuit Court of Norfolk County.
NOTICE OF MOTION FOR

JUDGMENT~

Andre'v Yanago, Plaintiff,
'VS.

The Aetna Life Insurance· Company, a Corporation.
To-:.A.etna Life Insurance Company, a Corporation:
You are hereby notified that I shall on the 6th day of March,
1933, at 10 :00 o'clock A. ~L, or as soon thereafter as I may be
heard, move the Circuit Court of Norfolk County, Virginia,
at the Chourt House thereof, for a judgment and award of
execution against you for the sum of Six Thousand ($6,000.00)
Dollars, which sum of money is due to me from you for
this, to-wit:
·

•

•

That heretofore, to-wit, on the· 26th da.y of October, 1931,
the Aetna Life Insurance Company, a corporation, of Hartford, Connecticut, did, for a valuable consideration,
page 2 r issue a ce·rtain policy of insurance· agreeing to indemnify certain persons the·rein ·referred to against
liability which might be imposed upon them by reason ()f
the operation of certain automobile· trucks, said policy to have
full force and effect from the 26th day of Octt>ber, 1931, to
the 26th day of February, 1932, said policy being numbered
#JA3615501.

----
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That on the 3rd day of January, 1932, the assured in the
above named policy of insurance did operate the automobile
truck described and mentioned in the said policy of insurance, and while so operating said automobile~ did negligently
run down a.nd injur-e the said Andre'v Y anago, by reason of
'vhich, the said Andrew Yanago did, on the 21st day of June,
1932, obtain a judgment against the said K. A . .lVIc:M:am1away
and Peyton Campbell iri the Circuit Court of Norfolk County,
Virginia, in the sum of Five Thousand ($5,000.00) Dollars,
with interest from the 21st day of June, 1.932, until paid,
and costs for Fourteen Dollars ($14.50) and 50/100, which
said judgment is now final.
That upon said final judgment in favor of the said Andre·w Ya.nago against 1{. A. MclVIanna.way and Peyton Canlpbell, an execution was issued whieh 'vas returned by the
Sheriff of Norfolk County, ~irginia, marked "No Effects";
by reason of the insolvency of the said K. A. Mepage 3 ~ Mann away a.nd Peyton Campbell, that the said 1{. A.
~Ic:J\iannaway and Peyton Campbell have been,
since the 21st day of June, 1932, and are no,v, insolvent,
and have- no effect upon which the judgment obtained against
them by the· said Andrew Yanago can be satisfied.
· Tha:t at the time of the injury to Andrew Yanago, The
Aetna Life Insurance Company, of Hartford, Connecticut,
a corporation, had outstanding its liability insurance contract with 1(. A. ~Ic:&Iannaway and Peyton Campbell, by which
it was obligated to pay any judgment not exceeding Five
Thousand ($5,000.00) Dollars- recovered against K. A. Mc~Ia.nna,va.y and Peyton Campbell by any person injured by
reason of the use of the automobile truck by K. A. ~IcMann
away and/or Peyton Campbell; that by reason of the provisions of said policy of insurance, and by reason of the Acts
of General Assembly approved 1-Iarch 20th, 1924, contained
in the Acts of 1924, at pag-e 504, the plaintiff is entitled to
recover of the defendant the said sum of Five Thousand
($5,000.00) Dollars, 'vith interest from the 21st day of June,
1932, until paid, and costs of Fourteen ($14.50) Dollars and
fifty cents, and the costs of this action.
ANDREW YANAGO,
By ANDREWYANAGO and
A. A. BANGEL and
MAJOR 1\L IDLLARD, p. q.
page 4

r

And the return of the Serg-eant of the City of
Richmond on the foregoing Notice of 1\:fotion is in
the words and fi.g·ures following, to-wit:

Supreme Court of
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Executed ·in the City of Richmond, Va. Dec. 29, 1932, by
delivering in duplicate a copy of within Notice to Peter Saunders, the Secretary of the Commonwealth of Virginia and
as such Secretary of the· Commonwealth the Statutory Agent
for A~na Life Insurance Company, a corporation.
Place· of residence and pl.aoo of business of said Peter
Saunders being in the City of Richmond, Va. Fee of $2.50
paid the Secretary a.t time of service.
Sergeant's Fee, $.50.

JOHN G. SAUNDERS,
Sergeant of Richmond, Va.
By R. C. DUKE,
Deputy Sergeant.
And at another day, to-wit: On the 6th da.y of
the following order was entered:

~{arch,

1933,

This day came the plaintiff by his Attorney, and on his
motion it is ordered that this case be docketed and continued.
page 5 ~

And at another·day, to-wi-t: On the 27th day of
June, 1933, the following order was entered :

This day came the parties by their Attorneys, and a Jury,
to-wit: J. W. Taylor, W. F. Po,vell, 1\L B. Payne, J. D. Carey,
V. G. Jones, S.amuel Stewart and C. F. Ewell, who were duly
sworn the truth to speak upon the issued joined, and after
having fully heard the evidence and argument of Counsel,
retired to their room to consult of a verdict, and after some
time returned into Court, having found the following verdict: "We, the jury, find verdict for the plaintiff $5,000.00
with interest from June 21, 1932, until paid, and costs of
previous suit amounting to $14.50."
Thereupon the defel1daut moved the Court to set aside
the verdict of the Jury in this case and grant it a new trial, ·
upon the ground ·that the same is contrary to the la'v and
the· ·evidence, the hearing of which motion is continued.
And a.t another day, to-,vit: On the 14th day of October,
1933, the following order was entered:
This day came aga.in the parties l;ly their Attorneys, and
the Court having fully heard the motion of the defendant
to set aside the verdict of the Jury in this case and grant it
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a new trial, doth take time to consider of its judgment, and this case is continued.

And at another day, to-wit: On the 12th day of December,
1933, the following order was entered:
This day came again the parties by their Attorneys, and
the Court having fully heard and considered the motion of
the defendant to set aside the verdict of the Jury in this case
and enter judgment for the defendant, doth sustain the same.
Thereupon the Court being of the opinion that there is
sufficient evidence before it upon which judgment can be entered, it is considered by the Court "that the plaintiff take
nothing by his suit, but for his false clamor, be in mercy,
etc., and that the defendant recover against the said plaintiff, its costs by it in this behalf expended; to which action
of the Court in sustaining said motion and entering judgment for the defendant, the plaintiff by Counsel, excepted;
and the said plaintifi signifying a desire to ·appeal this case
to the Supreme Court of Appeals of Virginia, it is ordered
that execution on this judt,rment be suspended for the period
of sixty ( 60) days from this date, up·on the plaintiff or some
one for him ·entering into and acknowledging a bond in the
sum of Two I-Iundred Dollars, conditioned according to law.
page 7

~

And at a:nother day, to-,vit: On the 6th day of
January, 1934, the following order was entered:

This day came again the parties by Counsel, and the· Plaintiff, Andrew Y an ago, tendered a true and correct copy or
report of all the testimony and othe·r incidents of the trial
of this case, together with the original exhibits introduced
in evidence, and it appearing to the Court that the said
defendant has had reasona1>le notice in writing of the time
and place application would be made for the signing of the
same, it is duly signed, sealed and made a part of the record
of this case within sixty ( 60) days from the date on which
final judgment herein was entered.
BILL OF EXCEPTION NO. 1.
page 2 }-

BE IT R.E:NIE·J\!IBERED that the following is a
complete and true st(}nogra.phic report of all the
testimony and evidence and other incidents of the trial of
the case· of Andre'v Yanago vs. Aetna Life Insurance Com:pany in the Circuit Court of the County of Norfolk, Virginia,
before Hon. C. W. Coleman, Judge, and .a jury, together with
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the motions and objections on the part of the respective
parties, the action .of the court in respect thereto, and the exceptions of the respective parties a~ hereinafter co"ntained:
page 3

r

Note : Before the jury was sworn the following
proceedings took place in Chambers, out of the
hearing of the jury.
Mr. Ba.ngel: These 'l.re depositions taken on behalf of the
defendant, by consent of the parties, in Roanoke, Virginia,
on the· 24th of June, 19.33. The first witness put on in behalf of the defendants, was J. J. 1Yicl\tiannaway. lie undertook to testify on direct examination, being examined by
l\tir. Williams, and the following is an extract from the depositions:
'' Q. I hand you a paper and ask you if that is your signature (hands to witness).

Mr. Bange!: We object to the introduction of that paper.
Mr. Williams: I have not introduced it yet. I just asked
the witness if that was his signature.
· Mr. Bang·el: We object to the question as being one asking
his own witness about a paper 'vhich is not admissible and
could not be put in evidence.
By Mr, Williams:
Q. Look a.t the paper; is that your signature (indicating) Y
A. Yes, sir.
Q. And is the statement contained there, over your signature, correct Y
By Mr. Ba.ng·el: We object to the question, because this
is your ow11 witness, and the statement itself being
page 4 r inadmissible, he cannot 'be interrogated in reference
to a paper writing that is inadmissible, and we
object for the further re·ason tha.t the statute expressly prohibits papers of that kind."
That, if your Honor please, is a paper 'vhich is subsequently
annexed and introduced over our objection and which is
1narked Exhibit 1. In order to clear the objections that we
made to this paper, Mr. Williams, in order to support his
defense that immediate written notic.e 'vas not given to the
defendant company, put on 1\tir. J. J. Mcl\tlannaway. ·Mr. McMannaway was his witness and ~fr. l\{cl\fannaway on being
interrogated by Mr. Williams as attorney for the defendant,
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proceeded to testify to certain notices which h~ had given
to the defendant compm1y. After he had developed all that
evidence, he then handed to the witn-ess a paper, which paper
purports to say that l1e had given them personal notice of this
accident on March 1st. N o,v, that paper which w·as obtained
from this man is the paper that he then offers his own witness for .the purpose of ascertaining 'vhether the statements
contained in the paper which he had were trne or false. It
was his 'vitness that was testifying to facts. Now, he is trying to contradict his own witness, if your Honor please, by a
statement, and that is the statement that I was objecting to,
which is another way of saying~ to this 'vitness ''I want you to
testify in my own behalf.
page 5 } The Court : My idea is that the purpose of a
court trial is to get at the real truth. The real question you have now is whether or not these people gave proper
notice. All that is a question for the jury. That is the way
I feel in a general way.
1\tir. Bangel: We take exception to your Honor's ruling allowing in evidence the previous statement.
vVe also, if your Honor please, insist on our objection to
the question asked 1\{r. l{. A. 1\llcl\Ianna,vay, as follows:
'' Q. You did state, however, to Mr. Farley under your signature, as follo,vs, under date of March 3rd, 1932: (Reading)
'I told my brothers about the accident and told them· to report it to the company, at the time, but due to :an oversight on their part, they failed· to report same to the com~
pany until March 1st, 1932, when they received suit papers
from the clainant.'
1\Ir. Bang-el: We object to that as improper and also it
is an improper method to pursue on direct examination, as
it is his own 'vitness, ·and the statute expressly prohibits
the use of statements for the purpose of contradicting a witness.''

The Court : I think that throws the whole thing open
to investigation.
l\Ir. Bangel: We except for the reasons stated.
page 6 ~ It is in evidence. It was filed with the clerk to be
read as evidence in this case.
The Court: I think either side has the right to offer the
depositions if they want to.
Mr. Bangel: The same objections as made run through
that examination and we are relying on our objections.
1\{r. Williams: Either side can read them if they want
to but they are not evidence until read.

Supteme Court of Appeals of Virginia.

16

Mr. Bangel: ~Iy position is that they are evidence when
filed with the clerk.
page 7 ~

Thereupon the jury 'vas duly ·sworn to try the
issues in the case.

Mr. Hillard: We mov.e to exclude the witnesses.
The Cqurt : The motion is granted.
Note: Thereupon opening statements were made by counsel for plaintiff and defendant.
Mr. Bange!: We ask the clerk to give us the depositions
that were taken at Roanoke, Virginia, on the 24th daiof June,
1933, on behalf of the defendant.
Note: The Clerk hands the depositions to Mr. Bangel.
J\.fr. Hillard: If your Honor please, I will read these depositions to the jury.
1\IIr. "\Villiams: I object to reading the depositions until
they are offe·red.
Mr. Bangel: Our position is that they were taken by the
defendant for the purpos·e of being read to the jury. They
are witnesses of the defendant company which were taken for
the sole purpose of being read in this case to the jury.
The Court: Mr. Williams can summon witnesses and you
can offer them. The same way about the deposition. .
Mr. Bangel : We are not offering them. We are asking
leave to read them, which are depositions taken on behalf of
the defendant to· be read in evidence in this case to this
jury, their witnesses and their examination.
just cross
examined them.
The Court : You certainly have the right to read
p·age 8 ~ the depositions if the depositions are offered by you~
~Ir. Bangel: I want to make clear my position,
namely, that they are already evidence and so far as we are
concerned they are evidence tbat should be read to this jury.
. The Court: Either side can determine what evidence they
will read. Yon have the right to use these depositions.
Mr. Bangel: We are using tbese depositions by reading
them to the jury.
The Court: You have a perfect rig·ht to read the depositions. There could be no question about that, but you are
offering them.
. .
Mr. Ba:ngel: We except to your llonor's holding that we

We
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are offering them because our position is that they are already
in evidence.
·
The Court: So far as the jury is concerned, the~ are going
by the depositions, no matter who offers them.
Mr. Williams: ~1:y understanding is the depositions are
taken and sent to the clerk and they do not become evidence
until they are offered in evidence by somebody.
. The Court : If ~{r. Bangel calls for the depositions and
reads them, Mr. Bangel offers the depositions.
Mr. Bangel: To your Honor's ruling that we are offering
them, we except.
page 9 ~ The Court: I think it is- entirely the same case
as if Mr. Williams summoned a witness and did- not
examine him, you could examine him.
~fr. Hillard: I will read the· depositions of J. J. ~1:cMann
away, Fred l\1eMannaway, 1{. A. McJ.\IIannaway and Peyton
Campbell, as follows:

J. J. }\!fcMANNAWAY,
a witness of lawful age, being first duly .sworn, testified as
follows:
_
DIRECT EXAMINATION.
By

~fr.

Williams :

Q. Please state your name7

A .•J. J. 1\fcMannawa.y.
Q. Where do you live¥
A. Thaxton.
Q. Are you a member of the firm of McMannaway Brothers~
A. Yes, sir.
Q. Who else is a member, or was a member, of that firm
on January 3rd, 19321
A. My brother, Fred 1\{cl\IIanna-\vay, and myself.
Q. Was an accident report.ed by your brother as having
occurred on or about March 3rd, in Norfolk County, :Vir·
giniaY
A. On January 3rd.
Q. Was an accident reported to you by your brother¥
A.. Yes, sir.
page 10 ~ Q. Do you recall how soon after the· accident
it was reported to you by your brother?
A. I was there myself in probably ten minutes after it happened-maybe five minutes. .
·
Q. Did you or not personally ever re·port that accident to
the Aetna Life Insurance Company?
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A. We reported it personally and wrote a letter to Scott
and Bond.
Q. When 'vas that done Y
A. You mean the report or the letter f
Q. The report Y
A. The report 'vas made the first of March.
Q. When 'vas the letter 'vritten?
A. Sunday night-the night it happened-mailed to them.
Q. Do you know who 'vrote that lettert
A. Yes, sir; I wrote it.
Q. And 'vhere was Scott and Bond located¥
A. Bedfqrd, Virginia.
Q. I hand you a paper and a.sk you if that is your signature.
(Hands paper to witness.) Look at the paper; is that your
signature (indicating) 7
A. Yes, sir.
Q. And is the statement contained there, over your signature, correct?
A. Yes, sir, it is mine.
page 11 ~ Q. Is the statement contained over your signature correct f
A. That was the first time it was reported in p~rson.
Q. Who reported it in person 7
A. We came here and reported it to 1\{r. Steele here in person.
Q. Who is "we"?
A. Me and my brother, Fred.
Q. That 'vas on the 1st of 1\farch, was it?
A. It was the first of ::March "rhen we come to Mr. Steele
about it, yes, sir.
Q. That was after the suit papers were brought, was it 1
A. Yes, sir, that 'vas after notice of suit.
Q. And you delivered to 1\fr. Steele then theA. (Interrupting )-brought the papers and everything to
him.
Q. Is K. A. 1\fcMa.nnaway a member of the firm of McManna,va:y Brothers f
A. No, sir.
Q. Is 1\fr. Peyton Campbell a member?
A. No, sir. ·
Q. Mr. Mcl\fannaway, have you ever told anybody about
writing this letter before nowf
A. Yes, sir, I told my brothers; it was reported through
the mail.
Q. Mr. IC A. McManna,va:yf
.A. I wrote it about 8 o'clock at night..
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Q. Have you a copy of it 7
A. No, sir.
.
Q. Which one. of your brothers did you tell that

to?
A. 1{. A. J\ticMa.nnaway.

.
Q. We offer this in evidence as Exhibit No. 1.

Note: Said pape·r so filed as Exhibit No. 1 is in the fol·
lowing words and figures, to-wi~, and is attached he·reto:
r

''McMannaway B.ros. vs~ Andrew Yanago.
.
''We understand and agree that by the Aetna Companies
investigating- this .clai!I! that there is no admission of liability
on their pa.rt and that they a.re entitled. to their full r~er
vation of rights and hold themselves liable in no way on
account of investigati'l't .the above styled accident which occurred near Deep Crook, on January 3rd, 1932, about 3:30
P. M., and which was first reported to the Aet~a Compa~ies
on 1\'Iarch 1st, 1932.
1{. A. McMANNA.WAY,
J. J. MoM.ANNAWAY."

Q. Look at that statement from ~{. A. McMannaway (indi·
eating). Did you·loo~ at it?
A. Yes, sir.
.
Q. He states in that statement, J\tir. McJYiannaway, thf!,t it
was not reported, due to oversight. How do you reconcile
that statement with the statement yqu have made
page 13 to the effect that you wrote a letter to Scott and
Bond and so advised h-Ir. K. A. ~IcMannaway? An·
swer that the best you can.
A. I wrote the letter. When he signed that thing, I don't
know whether or not he remembers me saying anything about
it, or not-I don't know. I wrote the le.tter and put it in the
box at Deep Creek-J\ti. D. Wright's box-in 'Norfolk County.
That is the man's box it 'vas put in, on Monday morning
after it was wrote.
Q. And you took no further action at all until after the
suit?
A. Until after the suit; I thought the insurance company
was looking after it. It was not for us to look after it.
We had the truck insured.
Q. This written statement, that you and your brother have
both signed, was given some time after March 1st, was it not f
A. On the .4th.
Q. O.n the 4th of March?

t
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.A.. Some time about the 1st of March.
Q. And that was after the suit was· brought, and you gave
that starement to a representative of the Aetna Life Insurance Company Y
A. Yes, sir.
Mr. Williams : If I have not already done so, I now offer
this-statement in evidence. I believe it has already been offered in evidence. (Said exhibit numbered Exhibit
.
pa.ge 14 ~ No. 1 will be found on page 12 of this record, and
is also ·attached hereto.) · .
CROSS EXAMINATION.
By :Mr. Bange! :
Q. You are a member of the :firm of McMannaway Brothers,
I believe!
A. Yes, sir.
Q. You did not see the accident personally,· I believe, did
you!
·
.
A. No, sir.
Q. You appeared on the scene, I believe, a few minutes after
it occurredf
· A. Just a few minutes.
·· Q. The truck at that tin1e was being sent for the purpose
of getting an employee to report f
A. Yes, sir.
Q. You say that yon wrote a letter to Scott and Bondf ·
A. Yes, sir.
Q. A.re they the representativ~s of the Aetna Life Insur. ance Company Y
A. Yes, sir.
Q. Are they the repres·entatives or agents from 'vhom you
obtained the insurance?
A. Yes, sir.
Q. And they are located where, please¥
A. Bedford.
.
Q. And that is the letter which you gave them
page 15 ~ the-which you gave them of the information obtained a.t the scene of the accident that you had
in your possession?
A. Yes, sir.
.
Q. Did the insurance eompa.ny have an inv-estigator on the
soone after the accident, for the purpose of investigating this
accidentY
A. Not that I know of.
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Q. You did not go with him and did not know .anything
about him!
A. Not at that time.
Q. You learned of his being there after that, did you 7
A. He was there after the suit was entered.
- Q. After suit was brought, was that the time that you say
you personally, with your brother, reporter it again?
A. Yes, sir.
Q. Was this the second time the report was made 7
A. The- second time by me, yes, sir.
Q. This was in person-the second time Y
A. Yes, sir.
Q. Did you deliver at that time· the notice of suit Y
A. Yes, sir.
Q. V.l as the truck involved in this accident one of the trucks
insured under the policy? Was the policy issued by the Aetna
Life Insurance Company?
A. It covered a fleet.
page 16 ~ Q. vVas this a truck used in that fleet!
A. Yes, sir.
Q. State whether or not the truck involved in this accident
\Vas one of the trucks being used by McMannaway Brothers
at Deep Creek Y
A. Yes, sir.
Q. The truck at tha.t time was being operated by K. A.
1\!Ic:l\{a.nnaway, a brother of yours Y
A. Yes, sir, a brother to both of us.
Q. He is not a member of the firm Y
A. No, sir.·
Q. The truck at that time was used for the business and
on behalf of the· business, was it?
A. Yes, sir.
Q. Did the accident occur while the policy was in full force
--was the policy in force at that time?
A. Yes, sir, sure; \Ve had the policy.
RE-DIR.EOT EXA.!IINATION.

'By Mr. Williams :
Q. Did you r~ceive any reply to the letter that you wrote
to Seott and Bond?
A. No, sir.
Q. Are you sure you did not write that letter to 1\{r. 1\tfcl\Ia.nna:wa.y, your brother Y
A. No, sir, I did not write to him. I wrote to Scott and
Bond, Bedford, Virginia.
Q. I believe that is all.
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page 17

r

And further 'this de·ponent saith not.

Witness stands aside. Signature waived.
FRED McMA.NNAvVAY,
another witness of lawful age, being first duly sworn, testified as follows:
DIRECT EXAJ\'llNATION.
By Mr. Williams:
Q. What is your name 7
A. Fred MclVIa.nnaway.
Q. Are you a member of the firm of McMannaway Brothers f
A. Yes, sir.
Q. When was the first time that you knew of any accident
occurring on January 3rd, 1932 f ·
A. In March when they brought judgment-notice up here
the first of March.
Q. What did you do upon receipt of that notice of motion t .
A. I brought it up here and gave· it to Mr. Steele.
Q. Do you remember what da.y that wast
A. The first day of 1\farch.
Q. So far as you know, that 'vas the first notice that the
Aetna Life Insurance Company ever received; is that correct, Mr. McMannaway?
A. So far as I know, it was. I was not at Norfolk; 1 was
in Roanoke and the othe·r boys 'vere in Norfolk.
page 18 r My brother was handling matters in Norfolk and
I worked for the Norfolk and Weste·rn Railway
Company at Roanoke.
GROSS EXAMINATION.
By Mr. Bangel:
Q. Mr. Mcl\fannaway, I hand you policy issued by the Aet.na
Life· Insurance Company, and I ask you to state whethe·r or
-not this policy was the one that was issued to you to cover
Liability and Property Damage r-esulting from the operation
of trucks described in this policy? (Indicating,. and hands
same to witness.)
·
A. It was.
Q. That policy was obtained from 'vhat agent of the company?
A. Scott and Bond, Bedford, Virginia ..
Q. Were the premiums paid on it!
A. Yes, sir.

-------,
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Q. This policy is what is kno.wil as a Fleet Insurance Policy,
was it?
A. Yes, sir.
Q. And it covered the automobile trucks which were used
by J\fcMann~.way Brothers, did it 7
: A .. Yes, sir.
Q. And was this a truck used by lVIel\fannaway Brothers
involved in this accident?
· A. Yes, sir.
.
Q. You say you kne'v nothing at all about the accident
until the notice of motion was delivered to yout
A. That is right.
. Q. That ·is; when suit was brought against you t
.A.. Yes, sir.
page 19 r Q. upon receipt of the· notice of :motion, which
was a suit, did you immediately deliver that to the
representative ·of the insurance company?
A. The day I got it, it was delivered.
Q. Was anything said to you about not having had any
notic~ of this at the time-was anything sa!d by anybody,
or did they take your notice and state that they would take
care of itt
A. They said they would take care of it. Mr. Steele called
the Adjuster or somebody at Richmond-one of the officials
of the company and they sent two representatives to Norfolk
to go out where the accident occurred and inspect the scene
<>f the accident and interview such witnesses as was on hand
at the time.
Q. Did your brother go with him to the scene of the accident?
A. Yes, sir, they went to Norfolk the next day and met
Mr. Farley at Norfolk or Deep Creek and went to the scene
of the accident and investigated it. .
Q. Which brothers was that Y ·
A. J. J. J\oicMannaway and 1{. A. MeMannaway-both of
them.
Q. Did you believe then at that time that the company
was protecting you and looking after your interests Y
A. I thought they 'vere, they seemed to be.
1\tir. Bangel: We offer this policy in evidence.
Note : Said policy so offe-red in evidence is marked Exhibit
No. 2, and is attached hereto.

By 1\{r. Bangel :
Q. This truck involved in this accident was on~ of the trucks
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page 20

~

used, and at that time was engaged in work for the
company, was itY
.
A. Yes, sir ; it had been for two months prior

to that.
Q. And continued for a short while after that Y
A. Until the job was completed about the .first of the month
of February.
·
Q. This policy that Scott and Bond sold you was Fleet
· Insurance, was it f
A. Yes, sir.
Q. Was it paid forf
A. Yes, sir.
Q. Was this one of the trucks paid for under .the Fleet
Insurance rate Y
A. Yes, sir.
RE-DIRECT EXAMIN4TION.
By Mr. Williams :
Q. You knew that your firm, by J. J. McMannaway, had
signed an agreement to the effect that the Aetna .Life In- ·
surance Compa~y could investigat~ the claim, without any
admission of liability on their part or any liability under
their policy, did you not f
A. The first I knew of it was this morning when you handed
it to me.
Q. That is your brother's signature, is it notY (Hands
paper to witness.)
A. It looks like it; it looks like both of their
page 21 ~ signatures to me.
And further this derronent saith not.
Witness stands aside. Signature waived •
. K. A. Mc]tiANNAWAY,
another witness of lawful age, being first duly S'\vorn, testified as follows:
DIRECT EXAMINATION.
Examined by Mr. Williams=
Q. You were driving this automobile at the time of this
accident, January 3rd, 'vere you Y·
A. Yes, sir.
·
Q. And the truck in question belonged to ~{r. Campbell,
didn't itY
A. Yes, sir.
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Q. I hand you, Mr. ~IcMa.nnaway, a statement which you
gave, or which purports to have been given by you on March
3rd, to Mr. Farley, Adjuster for the Aetna Life Insurance
Company at Norfolk, Virginia. (Hands same to witness.)
With special reference to the second page there-the other
was about how the accident happened-and I ask you did
you report this accident to your brother?"
:
A. Yes, sir, I reported it to him. He was on the scene
a little after it happened.
Q. Did you ever, yourself, make a report t(} the Aetna Life
Insurance Company?
page 22 ~ A. No, sir. I 'vas not supposed to.
Q. And you did not Y
A. No, sir.
Q. Do you kno'v anything about your brother writing a:
letter?
A. Ife said he wrote the letter. He told me that he wrote
the letter to Scott and Bond in Bedford.
Q. You did state, however, to lVIr. Farley, under your signature, as follows, under date of March 3rd, 1932: (Reading) : ''I told my brothers about the accident and told them
to report it to the company at the time, but due to an oversight on their part they failed t(} report same to the company until March 1st, 1932, when they received suit papers
from the claimant.'' Is that correct Y
A. That is what they have there (indicating), but I told
1ny brother to report it, and he said he did.
Q. And yet you gave a statementA. (Interrupting) He· said he wrote a letter, but whether
or not they got it. I don't know.
Q. That is your signature there (indicating), is it?
A. Yes, sir.
Q. And you can read, can you 1
A. Yes, sir.
Q. And you signed that, did ·you (indicating) Y
A. Yes, sir, I signed that paper (indicating).
Q. And that is correct, so far as you know, isn't
page 23 ~ it?
A. As to 'vhether they have the report, I don't
kno,v. He said he reported it, but I don't know whether
you all got it or not.
Q. Isn't that a correct statement that you have made over
your own signature? Is tha.t correct?
. A .. ·Well, what he said-he reported it-he reported it to
Scott and Bond, he said that, but w•hether he did or not, I
don't know.
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Q. I am not asking you that. I am asking you if ·you did
not state to !'Ir. Farley, on March 3rd, exactly what- .
A. (Interrupting) No, sir. He ·wrote that and I signed it.
H-e· asked me to sign it and I signed it.
Q. Did you read it?
A. No, sir, I did not read it; I signed it and gave it back to
him.
Q. Do you sign papers without reading them 1
A. I signed that one, yes, sir.

1\{r. Williams: I wish to offer this in evidence.
Note: Said paper so introduced in evidence is marked Exhibit No. 3, and is in the following words and figures, towit:
''STATE~£ENT

OF I{. A. !fcMANNAWAY.

"I, K. A. McJ\-fannaway, twenty-two years of age·, of Thaxton, Va., was at !'Ir. Johnston's house in Deep Creek, with
P·eyton Campbell, on J anua1~ 3rd, 1932, about 3 :15
page 24 ~ P. 1\t Campbell had his truck and my brother,
Julian MeManna\vay, part owner of our concern,
said that a conveyor was broken down and told Campbell
and me to go ov-er on the Gilme-rton Road to get a colored
man that ,\ras there and bring him back to fix the conveyor.
Campbell and I started out and Campbell told me to drive his
truck which I did. Campbell 'vas in the seat with me. .
''Campbell, on that particular day was paid $1.00 an hour
for his services and his truck. This is different, though,.
from what they usually do because my brother usually allow
Campbell so much time to haul a load in, which is $1.00 a
load and the time allo·wed constitutes an hour.
"CampbelPs truck is a one and one-half ton Ford and
this is the one that was involved in the accident. We had
gone north on the George Washington Highway, which is
Va. Route 17, and had just turned east into the Gilmerton
Road, which is a side road about ten feet wide and of macadam
construction and semi-oval in shape. The road was dry
and the weather clear on the day in question. We w-ere proceeding about twenty-five miles a.n hour. About sixty feet
in front of us was a Ford roadster operated by IIersey Camp- .
bell of Route 3, Staunton, Va. He also 'vas proceeding about
twenty-five miles an hour. The claimant, Mr. Anpage 25 ~ drew Yanago, who lives near Deep Creek, was
standing about two feet on. the south side of the
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road on the macada~ talking. to three unknown negroes. Mr.
Yanago was drunk. The Ford in front of me successfully
passed by :Mr. Yauago 'vhich Ford was being driven by Mr.
Campbell. Just as this car passed him he started backwards.
towards the center of the road and I was close on him at
the time. I did the only thing I could and that 'vas ~o cut
out to the left, or north side of the road and blow my horn.
One of the· negroes tried to pull ~Ir. Y anago ~ack but was
unable to do so. ~Ir. Yanago backed into the right rear dual
wheel of my truck as I passed him. .About the time I was
passing ;wrr. Yanago, an unknown car was proceeding west ou
this road and I pulled over so far on his side of the road to'
avoid the claimant that it forced this unknown car off the
road entirely on the uorth sid-e. Mr. Yanago was knocked
do'vn 'vhen he struck my wheel but the truck did not run
ove·r him. I 'vent on up the road a very short distance and
turned around and came back to assist the man, if I could.
We put him in J\!Ir. Hersey Campbell's car and took him to
King's Daughters' Hospital in Portsmouth, Va. I am posi.
tive the man was drunk and Mr. Bill .Almond of
page 26 } Deep Creek, Hersey Campbell and Julian McMannaway, my brother, all helped to pick him up and
all of them thought he was drunk and all smelled \vhiskey on
him.
"I have not any driver's license for the year 1932 but I
did hav·e one for 1931 but I do not know the number.
"I told my brothers about the accident and told them to
report it to the Company at the time, but due to an oversight
on their part they failed to r·eport same to the Company
until 1\tfarch 1st, 1932, when they received suit papers from
the claimant.
"Signed: K. A. McMANNAWAY."
''Witness:
''~{arch

3rd, 1932. ''
CROSS EXAMINATION.

By }.fr. Bangel :
Q. At that time you thought you were signing a paper of
how the accident occurred, did you?
A. No, sir. I didn't pay much attention to the paper. He
just handed it to me and I didn,t read it and I signed it and
hande it back to him.
Q. Was this truck being use at that time in the course of
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, business for Mcl\tiannaway Brothers 7
A. Yes, sir.
Q. And it was one of the trucks used by McMann.away _Brothers, was it!
A. Yes, sir.
· Q. You were at that time employed by M·cl\iannaway
Brothers, were you Y
A. Yes, sir.
Q. You are not a member of the firm Y
A. No, sir..
Q·. Merely an employee Y
A. Just an employee.
Q. Did the representative of the Company ask yon to go.
with them to investigate this accident Y
A. Yes, sir.
Q. Did you go with them¥
A. Yes, sir.
Q. Did you render all possible aid T
A. Yes, sir.
Q. Was anything said to yon about their not being responsible for the accident or liable under their policy?
A·. Nothing, no, sir. Nothing was said to me.
Q. Did you do everything that the representative of the
~ompany asked you to do to aid him in the defense of this
suit!
A. Yes, sir.
page 27

+

By Mr. Williams~
·
Q. This is your signature, isn't itY (Handing
paper to witness.)
A. Yes, sir, tha.t is my signature.
Q. You signed it, didn't you Y
A. Yes, sir, I guess I did; if that is my signature, I did.
Q. There is no question about that, is there?
A. No, sir.
Q. You knew they were investigating with full reservation
of all of their rig·hts, didn't you Y
A. They didn't say nothing to me ; they asked me to sign
the papers. They had a whole lot of papers there. They had
a whole lot there. I didn't read half of them.
Q. You didn't sign but these two papers¥
A. They had a whole lot. of papers there.
Q. How many did you sign Y
A. There .is two (indicating). I don't know ho'v many
more.
Q. You didn't read any of them Y .
A. No, sir.

page 28
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Q. You didn't read either of them Y
A. No, sir.

And further this deponent saith not.
Witness stands aside. Signature waived.
page 29

~

J. J. lVIcMANNAWAY,
_
recalled by the defendant, further testified as fol-

lows:
Examined by Mr. Williams :
Q. On March 16th you received the original of that copy
didn't you (hands papers to witness) Y
A. No, sir.
.
Q. Isn't that your sig'llature (indicating) Y
A. It is my signature, but I never· received a letter like
that.
Q. What letter did you receive with this?
A. If I ever received a letter like that, I don't remember
getting it.
Q. You signed that receipt for. a registered letter, did you
not¥
A. Yes, sir. It looks like my writing, but if I ever got a
letter like that I don't know it. If I ever got a letter like
that, I don't remember it. It is my signature on that thing
(indicating), but I don't rem·ember getting it. I don't think
I ever received that letter. If I got it, I gave it to my brother.
I don't remember ever getting it. Do you remember it (addr·essing party in th~ room) Y
A. I may have gotten it, but if I did I have forgotten about
it.
.
.
Q. The return receipt for a. registered Jetter, you did receive and sign for it, didn't you?
.
A. I signed for the registered letter all right. I may have
gotten it and forgot about it; I don't remember it.
page 30 ~ Q. You never replied to that letter, did you!'
A. I don't remember. getting it.
Q. You never got but one registered letter from the company, did you Y
A. I don't even remember getting that one.
Q. You were bound to have got it, because you signed for
it.
~o

M·r. Wiiliams: We ask leave of the Court to .be allow-ed
-cross examine this witness on the gro·und of surprise.

-------------,
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A. I ma.y have gotten the letter but I have forgotten. if I
did. That is my signature. (indicating).
J\IIr. Williams : I offer the letter and the return receipt
and the receipt in evidence.
Note: Said papers so filed in evidence are marked Exhibit No. 4, and are attached hereto and are in the following
wo!ds and figures, to-·wit:
''Mar. 16, 1932.

''In re: 58-.AV-42659, McMannaway Bros. vs. Andrews
Yanago.
''A-Ir. J. J. Mcl\{annaway,
Thaxton, Virginia.
''Dear Sir:''This is to advise you that after our careful consideration
of this: case, we have reached the conclusion that your failure
to r-eport this accident to us promptly, which our policy contract calls for, has been the means of prejudicing
page 31 r our rights in this case and we are, therefore, forced
to advise you that we shall have to decline to accept this case for handling as we are denying under our
policy contract to you.
"It will be our suggestion that you make prompt arrangements with an attorney to defend yourself in this action
against you.
"I merely mention this fact in a helpful and constructive
way only.
''I am returning herewith notice of motion you turn-ed
over to our Roanoke office.
"I regret our inability to handle this claim for you but I
am sure you will agree that our rights have been prejudiced
and consequ-ently there is no other course open to us ..
"Yours very truly. 1 '
~' fjkj.,

''Receipt for Registered Article No. 26786. Registere·q
at the post office indicated in P·ostmark.
''Postmark: Norfolir, V a., Mar. 16, 1932. Registered.
''Fee paid 15 cents. Class postage 1.. Return re-ceipt fe~

3. ,,.
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{Balance o£ re~ding matter may be seen from receipt itself, ~attache{!.. hereto.)
page 32

~

"POST OFFICE DEPARTMENT.

"Penalty for Private Use to avoid payment of postage
$300.00.
''Official Business.
''Registered Article.
"No. 26786. ..
''Insured Parcel.
"Postmark of Delivering· offic~: Thaxton, Va., Mar. 17,
1932, 12 M. And date of delivery.
,
'' Ret1;1rn to Aetna Life Ins. Co.,· 9~~ Royster Bldg, Norfolk, Virginia."

(ON OPPOSITE SIDE)
''RETURN RECEIPT.''
· ''Received from the Postmaster the Registered or Insured
Article, the original ~umber of which· appears on the face of
this card.
·

J. J. McMANNAWAY.
''Date of

Deliv~ry:

3-17, 1932.''

Witness stands aside. Signature waived.
page 33· }

I{.. A. 1\1cMANNAWAY,
recalled by plaintiff, further testified as follows:

Examined by Mr. BangeI:
Q. Are you solvent; do you own any property t
A. No, sir.
Q. Have you any estate of any kind, real or personal prop·
ertyY
·
A. No, sir.
Q. Have you had any real or personal property or assets
of any kind since January 3rd, 1932?
·
.A. No,· sir.
Q. Then you are insolvent and have been since January,
1932?
.
A. Yes, sir; all my life.
Witn-ess stands aside. Signature waived.
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.
FRED JY.(cMANNAWAY,
recaijed by defendant, further testified

as

follows:

Examined by. Mr. Williams:
Q. "'\Vhat is your recollection of ever having seen the original
of that ~arbon copy of letter .(showing Exhibit 4 to witness) t
A: I believe I have seen it; I could not swear that I have
seen it.
Witness stands aside. Signature waived.
PEYTON CAMPBELL,
another witness of lawful age, being :first duly
sworn, .testified as follo,vs on .behalf of the plaintiff.

page 34 }

Examined by ~Ir. Bangel:
Q. Have you any real .or personal propert.y of any kind
at allY
·
.A. No, sir.
Q. Are you insolvent-can yon pay a. judgment f
A. No; sir.
.
Q. Could you pay a judgment at any time since 19321
A. No, sir.
Q. Then you have nothing out of which a judgment can be.
madeY
A. No, sir.
Witness stands aside.

Signature 'vaiv.ed.

V. ·G. RANDALL,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:

page' 35 }

Examined by Mr. Bangel:
Q. Your name is V. · C. Randall f
A. Yes, sir.
~". Q: Yon are Deputy Clerk of the Circuit Court of NorfoTic
County, Virginia f
A. Yes, sir.
Q. Yon have been such for how long, Mr. R.andall T
A·. Almost ten years.
Q. State 'vhether or not there was a suit br.ought by Andrew
Yanago against K. A. Mc~fannawa.y and Peyton Campbell
in the Circuit Court of Norfolk Couniy?
A. Yes, sir.
Q. Have you the papers in.your hand?
A. Yes, sir.
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Q. Will you please state \Vhen the notice of motion in that
suit was served on the d~fendants 7
A. The Sheriff's return shows that it was served on the
13th day of May, 1932, on Peyton Campbell in person. There.
is another service by the sheriff of B·edford ·Oounty on the
defendant K. A.. 1\!IcMannawa.y on May 19, 1932.
·
Q. In that case, what was the result of that trial?
· A. The record shows thet jury returned a verdict for the
plaintiff -for $5,000.
Q. Was that judgment final 1
A. Yes,. That \vas on June 21, 1932.

page 36

~

Mr. Bangel : We offer that notice of motion,
sho,ving the returns of the two sheriffs and the
verdict of the jury, in evidence as Exhibit No. 5.
Note: Said paper so filed as Exhibit No. 5 is in the following words and fig-ures, to-wit, and is attached hereto.
EXHIBIT NO. 5.
'~ Yirginia:

In the Circuit Court of Norfolk County.

''Andrew Yanago, Plaintiff,
vs.
Peyton Can1pbell and I(. A. J\!IcMannaway, Defendants.
NOTICE OF lVIOTION FOR JUDGMENT.
~ro Peyton Campbell, Deep Creek,
~fannaway, Bedford, Virg·inia:

Virginia, and K. A. Mc-

"You are hereby notified that I shall on the 6th day of
June, 1932, at 10 o'clock A. ~I., ,or as soon thereafter as I can
be heard, move the Judge of the Circuit Court of Norfolk
County, Virginia, at the Court House thereof, for a judgment
and .award of execution against you for th-e sum of Ten Thousand ($10,000.00) Dollars, for this, to-wit:
·
"That heretofore, to-wit, on the 3rd day of January, 1932,
you owned, operated and controlled an automobile truck which
you were driving on the public road between Gilmerton and
Deep Creek in Norfolk County, Virginia, and that by reason
of your negligence you caused the said truck and a
page 37 ~ pi-ece of metal and wood \Vhich extended from said
truck to· come into violent contact with this plaintiff, causing the plaintiff to suffer serious and permanent in·
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juries in and about his head, right leg and body, and causing
him to expend a large sum of money in endeavoring to be
cured of said serious and permanent injuries, and will cause
plaintiff in future to expend a large sum of money in endeaving to be cured of said injuries; and caused the plaintiff to
lose a large sum of money on account of being unable to follow his usual occupation by reason of said injuries ; and will
in future cause plaintiff to lose a large sum of money on account of being unable to pursue his usual occupation.
ANDRE·"\V YANAGO,
By A. A. BANGEL, Counsel.''
1\{. 1\L HILLARD,

A. A. BANGEL, p. q.
''Executed in the City of Portsn1outh, Virginia this the 13th
day of l\Iay 1932, by serving a Copy of the within Notice o.f
Motion for Judgment on Peyton Catnpbell. In Person.
''A. A. WENDEL,
Sheriff of Norfolk County Virginia.
''By S. W. GARDNER,
Deputy Sheriff.''
''Executed the within notice this the 19th day of May 1932
within the county of Bedford on Ir. A. 1\'IcMannaway, he not
being found at his usual place of above by delivering a true
copy to Fannie E. McMannaway, and Explaining
page 38 } the purport thereof she being a member of the
family and over the age of 16 years and she being
found at his usual place of abode at the time of service.

J.P. MARSHALL,
Sheriff of Bedford Co.'"
By llfr. Bangel:
Q. Now, Mr. Randall, state whether an execution issued
upon that judgment Y
A. Execution was issued on Octo her 17, 1932~
Q. Was there a return on that execution?
A. Returned by the sheriff ''No effects'' on Octoher 18",
1932..

Mr. Hangel: We offer the execution with the sheriff's re.
turn, as Exhibit No. 6.
·
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Note: Said paper so filed as Exhibit No. 6 is in the following words- and figures .. to-wit, and is attached hereto;
.
EXHIBIT NO. 6.
"The Common,vealth of of Virginia,
''To the Sheriff of

Norfollr

County, Greeting:

"WE COMMAND YOU, that of the Goods and Chattels
o£ Peyton Campbell and K. A. Mcl\tiannaway defendants, late
in your bailiwick, you cause .to be made the sum· of Five
thousand dollars and no cents ($5,000.00) .with inte_rest
thereon, to be computed after te rate of six per centum per
annum from the 21st day of June 1932, till payment
page. 39 } 'vhich Andrew Y ana:go flaintiff lately of our Circuit Oourt of Norfolk County, has recovered
against the said Defendants for dept. Also $14.50 which to
said Plaintiff in the same court were adjudged for his costs
in that behalf expended whereof the said D~fendants are convict as appears to us of record; and how you shall have executed this writ, make known at the Clerk's office of ou:r said
Circuit Court of Norfolk County, at Rules to be }!olden fo~ the
said Court, on the third Monday in December, 1932, and have
·
then and there this writ.
· ''Witness, A. B. CARNEY, Clerk of our said Court, at
his office. the 17th day of October 1932, in the 157 years of.
the Commonwealth.
A. B. Cl\RNEY, Clerk,
By V. C. RANDALL, D. C.
''Cost:
Clerk. . . . . ..........·$
Writ Tax............ .
Attorney............. .
Sheriff. . . . .......... .
$

"

CROSS EXAMINATION.

By Mr. Williams:
Q. When was that case tried?
A. On June 21, 1932.
Q. Was there any appearance by the defendants?
A. The records that I have do not show any appearance
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for the defendants. I don't know.
Q. If there had been appearance, your records
would so show it, wouldn't itt
A. It should show it on here, yes, sir.
.
Q. You remember the case perfectly,. don't you,. Mr. Randall!
A. I remember something about it.
Q. ·Cai:t you say then from your records that there was no
appearance and no defense made to the case¥
A. I cannot say what the records show in the Clerk's Office.
Q. I wish you would look it up!
A. Yes, sir..
page 40

~

By Mr. BangeI:
Q. Was :&fr. Leigh D. Williams, Attorney for the Aetna
Life Insurance C'ompany in court that day!
· A. I could not tell you ..
By Mr. ·Williams:
Q. Find out about your records in the Clerk's Office, will
you!·
A. Yes, sir.

¥. D. WRIGHT,
a witness on behalf of the plaintiff, being first duly
sworn testified as follows~

paye 41 ~

Examined by lrir. Hillard :
Q. Your name is M. D. Wrightt
. A.. Yes, sir.
·
Q. You live at Deep C1·eek Y
A. Yes, sir.
Q. Mr. Wright, do you know Peyton Campbell; K. A. McMannaway and· .J. J. I\ic1IannawayY
A. Yes, sir.
Q. Did either o~e of these men live· at your· house while
they were a.t Deep Creek¥
·
· A. They boarded at my house all the time they were working there.
Q. Mr. Wright, do you own a United States mail box at
Deep Creek?
A. Yes, sir.
Q. Do you kno'v o£ your own knowledge. 'vhether or not
J. J. McMannaway on the 4th day of ,January, 19'32, mailed a
letter to the Aetna Life Insurance Company with regard to
an accident at Deep Creek Y

---~----,
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A. I don't know on that date exactly, but after thi~ accident
happened I asked him was the truck insured. He said yes and
I asked him and he reported it, and he said yes.
Mr. Willia1ns: If your Honor please, I don't think that is
admissible. It is clearly hearsay evidence in the first place
and in the second place there is no d-efinite date
page 42 }- given. It might have been way after March sometime.
The Court: You object because it is hearsay testimony.?
Mr. Williams: Yes, sir.

By the Court:
Q. ·who was the man that told you?

A. J. J. McMannaway, Julian Mc~Iannaway. Th-ey boarded
ai our house and as soon as the. accident happened they got
me to haul them around to see the witnesses and all, and, of
-course, I \Vas just talking with them, you see, they was right
in my house at night. I didn't have anything to do with the
case at all, but I just happened to ask him was the truck
insured.
Q. Asked who?
A. Julian l\1:cMannaway and I{._ A.. McMannaway.
Q. Which one did you ask 1
A. I asked Julian, and of course they were all present and
they all said yes.
Q. Which one said yes f
A. Julian.
Q. What was the question you asked him?
A. I asked him was the truck insured against accident and
Julian said yes they wer-e insured.
Q. And what else1
page 43 } A. "\V ell, I ask-ed him had he reported it.
Q. Asked whot
·
A. Asked Julian had he reported it, and he told me yes.
Q. When?
.A.. Well, it was, I guess, three or four days. I don't know
exactly, Judg-e, because I was not interested and didn't know
I would have to come up here about it.

The Court: 1\rir. Williams objects to that on account of
being hearsay testimony. I believe that is a little different
from the usual hearsay testimony. Of course hearsay testimony is not admissible.
Witness: They boarded at my house.
~Ir. Bangel: If your Honor please, we do not press it. We

Supreme Court of Appeals of Virginia.

38

will connect it up another way. Your Honor may sustain
it at this time.
The Court: You mean you withdraw the question?
Mr. Bangel : Yes, sir.
By 1\Ir. Hillard:
·Q. Mr. Wright, do you recall whether or not Mr. Farley,
a representative of the insurance c01npany, came to Deep
Creek to investigate this accident f
A. Yes. Mr. Farley was introduced to me by Julian McMannaway a·s a representative of the insurance Company.
Q. And did he.
~Ir.

Williams (Interposing): Ask him what he did.

page 44

~

page 45

~

By Mr. Hillard:
Q. What was he there for, what was his purpose of being at Deep Creek Y
A. He asked me abont this Yanago, was he drunk. I told
him no, I had never seen him drunk. He might have been
drunk but I had never seen Andy Yana go drunk. And he
asked m·e-I don't know-two or three questions and he told
me that ·was all.
Q. Do you know whether or not he interviewed any other
witness in regard to it?
A. There was some colored boys that saw the accident. He
was asking· me their names.
Q. Asked you their names Y
A. Yes, but I could not give hint the information.
Q. How long after the accident was that, ~Ir. "\Vright?
A. I don't remember exactly. I would not like to say.
Q. ~Ir. Wright, the box which you referred to at Deep
Creek, is that a R F D mail boxY
A. Yes, sir.
Q. Is it used for the purpose of transportation of mail
through the United States mails?
A. Yes, sir..
Q. Is it or is it not the customary method of mailing letters on these rural delivery routes to place the letters in the
box for the mail carrier?
A. Yes. sir.

Mr. Williams : No questions.

Mr. Bangel: Plaintiff rests.. ·
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G. W. BOND,
a witness on behalf of the defendant, being first· duly sworn
testified as follows :
Examined bv !Yir. Williams:
Q. lVIr. Bond, please tell the jury your name?
A. G. W. Bond.
Q. And what is your business f
A. Insurance and real estate, general insurance.
Q. And where is your place located Y
A. In Bedford, Virginia.
Q. What is the style of your firm?
A. Scott & Bond.
Q. Who is .in the firm Y
.
A. I operate as Scott & Bond, as an individual. ·Scott &
Bond is the firm name of my company. I handle thA business.
·
Q. Is there any such person as Scott there Y
A. Yes, sir, Mr. Scott, but he is not in the business any
longer.
Q. In February of 1932, who was in your office
page 46 ~ to r-eceive and did receive mail Y
A. Well, nobody but the young lady and myself
at all, the stenographer.
Q. And what is the young lady's name
A. 1\fiss Ellen Dennis.
Q. I believe you issued the policy of insuranc-e· that has
heretofore been introduced here in evidence as Exhibit No ..
2, of the Aetna Insurance Company, did you not (handing witness Exhibit No. 2) 1
A. Yes, sir.
Q. Did you or not in February, 1932 receive any letter .from
K . .A. l\{cMananway notifying· you of an accident which occurred do'vn here near Norfolk on January 3, 1932?
A.. No, sir, I did not. I have never received one.
Q. In the usual course of business would that letter have
come to you 1
·
A. Yes, sir, to the office, and I would have been the man to
handle it.
Q. And you say there were not but two people in there that
could receiv-e it, and they were you and Miss Dennis f
A. Yes, sir.
·
Q. V\tl1en was the first time you had any knowledge of this
accident which occurred down here at Deep Creek on January 3, 1932 1
A. It was around ].{arch sometim-e that Mr. McMannaway
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come in the office and told me about it. I don't
remember just the exact date, around about the
first, I think.
Q. What, if anything, did you say to him at that time or
he say to you Y
A. ·well, he told me of the accident and that notice had
been served on him, and I immediately sent him to Mr. Steele.
Q. Answer l\Ir. Bangel 's questions Y
A. Ye.s, sir.
page· ·47.

~

CROSS EXAMINATION.
By J\IIr.. Bange! :
Q. ~Ir. Bond, yo11 issued this policy, did you not 1
A. Yes, sir.
·
Q. As agent for the Aetna Life Insurance Company!
A. Yes, sir..
Q. The premiums were paid¥
.A. Yes, sir ..
Q. And this is kno\vn as a fleet insurance policyt
A. It is a contract liability, I think it is.
Q. F'or fleet insurance, isn't it¥
A. Yes, sir, trucks.
Q. More than one car¥
A. I think it covers more than one car.
Q. And this was issued to Mcl\iannaway Brothers t
A. Yes, sir.
Q. You are the authorized agent for the Aetna Life Insurance company to receive notices of claims~
page 48 ~ . A. Yes, sir.
Q.. You get them daily, don't youY
A. No, not daily.
Q. But you get them frequentlyT
A. We don't have so many of them.
Q. And some of them come through the mails f
A. In my experience I have never had one yet through the
mail. They could do that, I ·suppose ..
r
Q. .And if any were mailed to you, you have never been able
to get any through the mail?
A. No, sir, I have never gotten one through the mail.
Q. And you knew that this policy which was issued in Bedford, Virginia was covering· trucks that were used at Deep
Creek, Norfolk County, Virginia Y
· · A. Yes, sir..
·Q. How many miles is Norfolk County from Bedford f
· .. A; I ·don't know just exactly how many miles it is to Dee1)
Creek; around two hundred and some.
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Q. ·You would expect him, in the event of an accident, to
mail notice of that to ·you, wouldn't you 7 You would not expect him to get on the train and come up there to you, would
you?
A. It is possible that they 'vould mail it, yes, sir.
Q. You have automobiles insured, that are traveling all
over the co1mtry, haven't you?
A. Yes, sir.
page 49} Q. With the same companyY
A. Yes, sir.
Q. If a letter had been delivered to your office by the postman which had been mailed by an assured, it would not of
necessity cmne to you' It may come to others- in the office.
lsn 't tliat riQ."ht?
.
A. It com~s to the box. I get my mail frqm the box.
Q. Do you always go after it 1
A. Yes, sir.
Q. Do you never send anybody else for it?
A. Nobody but myself. Miss Dennis goes at times when
I am not there.
Q. You don't mean you every time go yourself 7
A.. No.
Q. You send Miss Dennis 1
A. Yes.
Q. And you get mail somethn-es in large volume, don't you t
A. Well, quite a fe,v letters at times.
Q. Haven't you had letters that people mailed to you
that vou have lost?
A.· .Possiblv so. I don't recall.
· Q. And that loss would take place from the time it got out
of tl~e box to the time you arrived at your office?
·
A. It is possible but I don't recall· ever losing one.
Q. You do not stop at the post office and open
page 50 } each piece of mail you get and see what it contains 1
A. No, sir.
Q. What do you 'vith the mail you get out of the post office, put it in your pocket, or do you have a pouchY
A. Well, it is a very short distance. I usually carry it in
my han(J..
Q. When you have considerable of it you put it in your
pocket¥
A. It it not so plentiful that I put it in my pocket. I usually carry it in my hand.
Q. You have carried some of it in your pocket, haven't you 1
A. It is possible. I don't remember. It is not customary
with me.

42

Supreme Court of Appeals of Virginia.

Q. You don't mean to tell this jury that a letter which was
mailed by Mr. Mc~fannaway to your office could not have been
misplaced or lost Y
A. No, sir, I am not going to tell the jury that.
Q. And you don't mean to tell this jury that could not
l1ave happened even after delivery~
A. No, I don't mean to ten the jury that ~Ir. McManna~
way reported the case to me in person.
Q. I am not spe~king about the time he reported in person, I am speaking about the mai11
_ A. I say I did not get the letter.
Q. ·You say you have no recollection of getting
page 51 ~ itY.
A. I mean I did not get the letter.
Q. You mean the letter did not come to the lirm ~
A. I don't think so.
Q. I am not asking you whether you think soY
A. It is impossible for me to tell you that. There has been
United States mail lost.
Q. When he reported this to you, did you say anything to
Mr. J\IIc1Yiannaway that you were not protecting his interests 1
A. No, sir. I immediately turned him over to the adjuster. In a case of claim, and in this case he should have
con1e to the adjuster down here. He was instructed to that
effect.
Q. Instructed by whom 1
A. By me. My policy holders, I tell them in case of accident to see Aetna adjusters 'vherever they may be.
Q. Is there any such firm here as Aetna adjusters 1
A. I think Mr. Farley is known as Aetna adjuster in Norfolk.
Q. J(nown to whom?
A. To the public.
Q. Do you mean to say you can take the telephone book
and find the Aetna adjuster?
A. I have quite a number of them to do it and come and tell
n1e so afterwards.
Q. Look at the front of your policy. What is
page 52 ~ on the front of that policy capitalized in big, bold
letters Y
A. Aetna Casualty Automobile Policies, J. A. Form. Aetna
Life Insurance Company and Aetna Casualty and Surety
Company.
Q. And the Aetna Life Insurance Company is small letters 7
A. The two combined there.
Q. Take the name of the company on the face of the pollcy.
What is the name of the company as capitalized thereY
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A. Aetna Casualty and Surety Company.
. Q. Loqk at the. h«?ttom of the first page.

Is there anything on there to indicate that it is Aetna Life Insu~anc~
Compa~y?

A. I don 'f know. I have not read it. I don't think you can
see it right off the bat. ·
· ·Q. yvllat coll!p_any is pro~inent to your eyes when you look
at the policy?
A. Aetna Casualty and Surety Company.
Q. Turn the policy ove~ and look on the reverse side of the
~rst page. What is the name of the company written there
in bold type~
. A. Well, I see Aet~a Casualty and Surety Company, Aetna
Life Insurance Company.
Q. vVhere. is the Aetna Life that you found Y
A. Well, it is right across there.
Q. That is in small type¥
A. In little larger type than the other.
Q. Which is the larger type 1
page 53 ~ A. Aetna Life.
Q. Larger than the other f
A. Than Aetna Casualty and Surety Company, yes, sir.
Q. Do you mean to tell this jury that that name there Aetna
Casualty and Surety Company is more prominent than the
name Aetna Life. Insurance Company in that policy?
....11,... I don't kno,v. You might let the jury see it.
Q. Isn't it true that the first place the Aetna Life Insurance Company appears is on the last page, almost concealed
from observation Y Look at your policy?
. .'l. That is the same type all the 'vay through there.
Q. When a policy holder has that policy, you don't tell
hirri that you have got this in two companies, or do you just.
tell hirn here is your policy Y
A. I give him the policy.
. Q. Now, look in this telephone book, if· you will of Portsmouth and Norfolk and find in that the Casualty Automobile
AssoCiation or claim agents, or anything like?
A. I don't know that you can find the Aetna Casualty and
Surety in the book. I don't know who the general agent here
is. You see Mr. Farley's office in the Royster Building.
In my company, the adjuster in Roanoke is listed as Adjuster. I don't see l\1:r. Farley listed that way.
·
Q. Mr. Farley is not listed that wayY
A. I don't see it there, at least on that page.
Q. You don't see Mr. Farley: listed?
pag·e 54 ~ A. Yes, sir, ~lr. Farley is listed. Whether he is
listed as Adjuster. I don't know.
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Q. What is he listed asY
· A. Office Royster Building, the one I come in contact
with.
Q. Do you see in there Aetna Casualty Company Y
; A.. ·No, sir. I don't, not on that page.

· RE-DIRECT EXAMINATION.

Bv 1\Ir. \Villiams :
·Q.~ ~iF-· Bond. on the first page of the telephone book is
listed·:-: :Aetna and Affiliated Companies; Royster Building,
Norfolk. Underneath that Aetna L~fe Insurance Company
Royster Building.. Underneath that Aetna Life Insurance
Company, Claim Department, Royster Building.
A. I didn't kno'v in your book, but I do know in our territory our Adjuster is listed that way.
Q. Do you not igive a service card with these policies~
A. A service card conies with the policies as a rule.
Q. Do you know ·whether or not you· gave these people one
of those service cards!
A. No, sir, I cannot say that I did. It is customary. They
come to me in the policy and I give them to them. 1
Q. In other words, when you get a policy to deliver a service card or instruction card is in the policy?
A. Enclosed, yes, sir.
·
page 55 ~ Q. And you cannot say positively or definitely
that in this particular case you actually did give
him one of those cards t
A. No, sir. I don't recall 'vhether that was in there. I
1nake it a practice to tell all my pol~cyholders to call the Aetna
Adjuster whenever there is an accident. That is what I do
because 've advertise that coast to coast service and I tell them
in case of accident always call the Aetna agent wherever you
are. That is a rule that 1 make in delivering policies.
- Q. Do you know l\{r. K. A. ~Icl\Iannaway and Mr. J. J.
1\IcMannaway?
_ A. Yes, sir.
Q. How long l1ave you known them?
A. For several years; probably ten or twelve .years.
Q. What type of.man is l\{r. J. J. Mc~IannawayY
A. I have always found him a first rate :sort. of boy, business man.
Q. I an1 spealdng 'vith respect to his education. Does he
run a business? Is he a business man?
A. I have known hiin operating on several jobs ·contracting
for hauling and thing·s of that kind, he and his brother. I
consider him a business man. He has been giving business to
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me· for years at the bank. He carried a bank account when I
was with the bank and I knew him.
Q. Is he an intelligent chap Y
page 56 }A.. Yes, sir.

RE-CROSS EXAl\IIINA.TION.
'By 1\Ir. Bangel :
Q. 1\{r. Bond, you know his reputation in the community
for truth and veracity, do you not!
A. Yes, sir.·
Q. What is that, please7
A. I think it is good. I have never known him misrepresenting things..
· Q. You say his reputation for truth and veracity is good t
· A. I think so. I think he looked after the operation down
lwre at the time whei1 his brother was there in Roanoake.
Q. ·If he stated that l1e had s·ent out a letter, without knowing to 'vhom it was sent, would you believe him Y
· A. If he 'vould state to me that he had sent a letter I would
heliev.e him, yes, sir, hut he has never stated that to me.

R-E-RE-DIRECT EXAMINATION.
By 1\!Ir. Williams:
Q. vVhat did he state to you 7
A. He came to me and reported ,the accident.
Q. When was that 1
A. In ~larch.
·
Q. Did he say anytl1ing about hav~ng reported it
})age 57 ~ before, or anything of that character!
A. No, sir.
Q. Did he say ·why he had not reported it before 7
A.. He did not think it was any liability.. It occurred on
Sunday, and he didn't know.
(~. l-Ie said it occurred on Sunday Y
· A. Th.e accident occurred on Sunday.
Q. What did he say to you about not reporting it?
· A. He said he did not think it would amount to anything
and he had not reported it.
MISS

EI.~LEN

DENNIS,

·a witness on behalf of the defendant, being first duly sworil

testified as follows :
}]xamined bv 1\Ir. Williams:
Q. ·Will you please teli the jury your name?
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A. Ellen Dennis.
Q. Tell them please, where you live f
A. Bedford, Virginia.
Q. And for whom do you work~
A. l\Ir. Bond, G. W. Bond.
Q. Did you or not 'vork ther-e in January of 1932?
A. I did.
Q. Who else is in the office besides you and :Mr. Bond, if
any one?
A. No one.
page 58 } Q. And who, as the usual thing, gets the mail Y
A. Mr. Bond.
Q. Do you sometimes get itY
A. In his absence.
Q. Did you or not receive in the mail a letter from Mr•
.J. J. J\IIc:i\!Iannaway with respect to an accident in or near· Norfolk on or about January 3, 1932 7
.
A. I did not, and not to my knowledge did l\fr. Bond.
Q. Do you know whether an examination of your records
has been made to ascertain whether there was any such letter¥
A. Yes.
Q. And was there or not such a. letterf
A. No, sir.

CROSS EXAlVIINATION..
By Mr. Bangel:
Q. '\Vhen 'vas the examination of your records made?
A. Back when the first this case was· known of, back in
1\farch sometime, I don't recalL
Q. You made an examination of your records to ascertain
whether you received a letter, the first of 1\iarch, 1932!
.A.. Yes, sir.
Q. Was that search made before or after Mr. McMannaway
came there in person
A. It was made when l\Ir. Bond called Norfolk.
Q. The examination was not made in March,
page 59 } 1932 t
A. It was made when they asked for-when this
case was brought up-for anything pertaining to McMannaway or his case we got it out of our files.
Q. When did you make the search in your files to determine
whether you had received a letter from 1\tir. ~cMannaway,
the ~rst time
A. I could not just tell you the date.
Q. Was it this year or last year? .
A. I don't know. The first we knew of the- case befug
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brought up, 've made a search of our files for all correspondence pertaining to that.
·
Q. Was that this year or was it last year
A. I think it was last year.
Q. "\Vas it in lVIarch of last yearf
A. I could not say.
Q. Was it at the time that a. notice was brought there by
~Ir. lVIcl\1:annaway advising the company that he had just reA. I don't know.
ceived a notice from the sheriff that he was being sued Y
A. I don't know·.
.
Q. Was this before he called there to make delivery of the
notice of suit or after, that you made the search of the notice of suit or after, that you made the search of your records!
A. After, I imag·ine. I would not like to say.
Q. vVell, could you tell us about how long after Y
A. No.
Q. Was it the same month?
page 60 ~ A. The same month f
Q. Yes.
A. I don't recall. J\lr. Mcl\lannaway did all of his talking
with lVIr. Bond, and when I knew of the case he ask.ed me to
get the correspondence together.
.
Q. Why were you looking for a letter mailed by Mr. McMannaway?
A. We were not looking· for a letter mailed by him but we
were getting· out all correspondence in connection with it
and there 'vas no such letter as that in the file.
Q. Then you have never looked for the letter which was
mailed by J\fr. McJ\.Ia.nnaway?
.. · A. Oh, yes, after we heard there was one.
Q. When was that examination made?
A. We just got out the bunch that was previously gotten
out.
Q. Well, when was that examination made?
A. To tell you the truth I didn't get that out. Mr. Bond
got that out.
Q. You know nothing about itt
· A. No, sir.
Q. Who is in the office now?
A. No one right now.
Q. Is the office closed Y
A. Yes.
Q. No one in the office at all?
pa-ge 61 ~ A. No.
Q. When do you take your vacation Y
A. I have no had one for the last year or two.
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· . Q. You did not have one last year at allY
A. No.
Q. If a letter had been mailed, would it first reach you or
would it .:first reach J\1:r. Bond~
·
A. Mr. Bond usually, unless he is absent when I go for the
mail.
~: Q. "When he is absent you go after the mail t
· A. Y~s ..
RE-DIRECT EXAMINATION.
Bv Mr. "\Villiams :
"Q. I\Hss Dennis, you said something about making that
search. When this case first came up was Mr. Bond getting
ready to come to Norfolk at that time Y
The first time, yes.

A:

page 62

~

ANDRE\V A. STEELE,
.
a witness on behalf of the defendant, being first
duly sworn testified as follows:

Examined by Mr. Williams :
Q. 1\Ir. Steel, tell the jury please, your namef
A. Andre'v A. Steele.
· Q. And who do you work for Y
A. The Aetna Life Inurance Company and Affiliated Companies.
·
Q. And whereabouts are you located t
A. Roanoi{e, Virginia.
Q. And what is your position with them!
A. Insurance adjuster.
Q. When was the first time yon had any notice of an accident which occurred on January 3, 1932 to a truck which was
covered by a policy to McMannaway Brothers!
A. March 1st.
Q. Nineteen whatt
A. 1932.
Q. And from whom and where did you get that notice f
.A. From 1\fr. F'red McManna,vay in my office.
Q. At your office~
A. Yes,. sir.
.
Q. What did he at that time give you or say to yon, if you
recall T
.
A. 1\fr. Fred l\£clVIannaway when he cam~ into the office,
introduced himself and his brother. I believe I
page 6.3 ~ had met l\fr. Fred J\IIcMannaway before.· And 'he
handed a notice of motion, stating he had some·
thing for me.
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Mr. Williams: )\tir. Bangel, you have a suit here on a notice
of motion served in 1\tiay on the McMannaways. You stated
you had son1e notice in ~{arch and apparently you did not get
service on but one of them and started afresh.
By Mr. Williams:
Q. Is that paper the character of paper which was handed.
to you by Mr. ~1:cl\fannaway'
A. Do you mean was it just one sheet like this?
· Q. Yes, if you recall1
A. No, sir, I don't recall.
Q. You cannot recall~
A. I don't recall it being one sheet.
. Q. Now, Mr. Steele, tell us please at that time the paper
which h-e handed you, 'vas it a notice of motion for a pending
suitl
A. Yes, sir.
Q. That had been served on one of the Mr. McMannaways Y
A. I presume it had been s-erved· on him.
Q. N o,v,. tell the court and jury, pleas-e, what you had to
say to him with respect to that and what he had to say to youY
A. When he first handed me the notice of motion I, of
course, read it to see what it was. I then asked hini
page 64 ~ if he had reported the accident, as I noted it was
in this county and in this territory and another
adjuster. He stated that he had not.
l\Ir. Bangel: If your Honor please, I want to object on the
ground that this witness is undertaking to contradict a witness
for the defendant. In other words, Mr. McMannaway has
testified on behalf of the defendant company, as one of their
·witnesses he n1ade the statement that he notified them in two
'vays. This witnC'ss now being brought by the defendant ~s ·
put on for no other purpose except for the purpose of contradicting his ·o,vn witness.
The Court: The nwtion is overruled.
Mr. Bangel: To which we except for reasons stated.

By ~Ir. "VVilliams :
· Q. Go on and tell 'vha t took place?
· A. He stated he had not rep'orted it. I asked him why he
had not reported it. lie said he did not think they were at
fault for the accident and did not think anything would come
of it. I then told hin1 he would have to see Mr. Farley here
at Norfolk as the case was returnable in the next few days
and W"as out of my territory, that I would, however, call Mr.
Duff, 'vho was my superior in Richmond and would also get
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in touch with the adjuster here, and to come to Mr. Farley's

page 65

~

office in the Royster Building and show him that
notice. I called 1\1r. Duff and ~Ir. F'arley was
advi,sed by ~Ir. Dnff-

J\.fr. Bangel: I move to strike out the last part because that
at best is hearsay, that Mr. Duff advised Mr. Farley. That
is hearsay as far as this man is concerned.
By Mr. Bangel:
Q. Did you hear him advise him?
A. No, sir. I received a letter that he had advised him.
Mr. Williams : I don't make any particular point of that.
I understand the witness testified he called up Mr. Duff and
reported the facts to him in Richmond.
lY.[r. Bange!: I said the last part where Mr. Duff notified
Mr. Farley. He doesn't know that.
The Court : Go ahead.

By lVIr. Williams :
Q. 1\fr. Steele, with respect to denying liability under a
policy contract for any breach of a condition, do you or not
have authority to either accept a risk under the policy contract or reject a risk under the policy contract?
Mr. Bange!: I submit that is improper. The contract
spealrs for itself. It is not this man's opinion as to 'vhat the
contract is when it is plain and unambiguous.
Mr. Williams: I don't know whether Mr. Bangel
page 66 ~ is taking the position that there has been a waiver
or anything of that kind, and it is a question of
whether or not this man had the authority to waive anything.
Mr. Bangel: I an1 objecting to the question because I think
it is improper, and the contract speaks for itself.
~fr. Williams: The contract does not say anything about it.
Mr. Bangel : The question 'vas whether he has any rig·ht to
waive any of the provisions of the ·contract.
·
The Court: There is no question that the contract speaks
for itself, but it is a question of the authority of this particular agent.
Mr. Williams : l\1y question is to show by this gentleman
that he did or did not have authority to accept or reject therisk under the policy or to waive any rig-hts "rhich the company had under the? poliey. In other words, here is the agent
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in Roanoke with a restricted territory. The comp~;o.y is not
going to give that man authority to waive thei~J\ifr. Bange! (Interposing): You are testifying _now?. _
J\fr. Williams : No, I am not testifying. I am putting forth
my contentious about the matter.
.
· -~rr. Bangel: H~.can testify what his position is and what
l1is duties are but I think the policy will take .care
page 67 ~ of the rest of it.
The Court: What the company has the right to
do is one thing. I don't think it is a proper question. I
sustain the objection as to whether he· has the right to re·
ject. That is a question for the court to pass on, on the policy.
You can bring out what his position is and what he does.
·
Mr. Willia1ns : I wish· to note an exception on the groundc;
heretofore stated.
By 1\{r. Williams :
Q. I believe you stated you were the adjuster?
.A. Yes, sir.
Q. "\Vhat does your territory embracef
A. From Appomattox on the east to Wytheville on the. west·
Danvill-e and ~Iartinsville on the south; and the city limits of
Staunton on the no'rth.
Q. What jurisdiction, if any, did you have at Deep Oreek·f
A. None whatsoever.
.
Q. ":Po whom do you report wl1en facts of some irregul~rity
with respect to conditions in the policy come to your attention?
A. Direct to 1\ir. C. H. Duff in Richmond.
Q. And do you know to whom he reports f
A. Direct to the home office.
lVIr. Williams: No\v, may it please the court, may I ask
him ask him who passes on the denial or acceptpage 68 } ance of risks where there is a failure to give notice?
~fr. Bangel: I submit, if your Honor please, that is a policy
provision and not this man's province to say. It would be
hearsay as far as he is concerned.
·
The Uourt : I think whether there is a waiver or anything
of that kind is a question of liability decided by the policy.
I don't think it is a question of who has the right to do it.
~{r. Williams: I think that is very true. I want to let this
witness get away from here and I am in the dark as to the
position Mr. Bangel will take on the waiver. He did not make
any statement as to what he claims is a waiver. I think I
. have the right to ask the witness what his authority is.
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The Court": I think you have the right to ask these people
what they do, but whether that was a waiver or not is a
question of liability decided by the policy.

By Mr. Williams:
Q~· Now, then, Mr. Steele, I believe you said that after this
coversation you called 1\{r. Duff over the telephone in Richmond, and what is his jurisdiction¥
A. He is the adjuster in charge of the State of Virginia.
Q. And, as soon as that occurred, ·what was the next thing,
if anything, that you heard about this alleged aepage 69 ~ cident!
A. 'Vhat was the next thing I heard of itt
. Q. Yes.
A. Nothing further except that after reporting it to Mr.
Duff it was out of n1y hands. I had nothing further to do
with it.
The Court: I 'vill say that I think you have a perfect right
·to ask Mr. Steele what are the functions and duties of an adjuster.
Mr. Williams: That might be true wtt~ respect to one company and different with respect to another company.
The Courf: I will say that I think you have a perfact right
Steele about "this company.
By Mr. Williams:
Q. What are your functions as an adjuster, with respect to
this company, with regard to denying or accepting a risk
where there is failure to give prompt notice Y
A. I refer those cases to l\1r. Duff of the Richmond office.
Q. Did you or not ever have handed over to you or ever
receive this notice of motion which is returnable to June 6th
and which seems to have been served on McMannaway around
the 13th day of May, 1932!
A. No, sir. The only one I received was on March 1st,
that they handed· me on March 1st.
·
page 70 ~ Q. Did you kno'v of any other suit other than the
l\1arch 1st one¥
A. No, sir.
CROSS

EXA~IINATION.

By Mr. Bangel:
Q. Mr. Steele, I understood you to ~ay that l\Ir. McMannaway or McMannaway Brothers came to your office after leav-
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ing the office of J\ifr. Bond who trades under the style or firm
name of Scott & Bond of Bedford'
· A. They came to my office on the -evening of March 1st.
Q. Well, didn't you know where they came from¥
A. I didn't kno'v whether they had been to Scott & Bond or

ool

·

·

Q. Did you ask them f
A. I asked them had they reported it.
Q. Did you ask them whether they had just come from the
office of Scott & Bond?
A. No, I" did not ask them because I did not know they
were coming up there.
Q. Did you know· they had been directed by Mr. Bond, who
trades as Scott & Bond, general agents of the Aetna Life
Insurance Company, to come to your office?
A. I have heard so.
Q. Didn't you kno'v it then1
A. No, sir.
page 71 } Q. Your office is located where?
A. 414 Liberty Building, Roanoke.
Q. J\Ir. Bond, 'vho trades as Scott & Bond, g~neral agents
of this company, is located where'
A.. Bedf,ord, Virg·inia.

Br. Williams: I object. Mr. Bond has never t-estified he
'vas g·eneral agent.
By ~Ir. Bangel:
Q. Let us see if he is not. Isn't Mr. Bond general agent of
this company?
A. No, sir, he is agent..
Q. vVhat is the difference between agent and general agent'f
A.
e don't have general agents in our company.
Q. Ifas he the right to issue policies?:
A. Yes, sir.
Q. Has he the right to receive proof of loss'
A. He has the right to receive it and report.
Q. It then bec01nes his duty to report it to you?
A. Yes, sir.
.
Q. As a matter of fac.t, that is the way it is done, the man
reports it to the person from whom he booght the poli-cy Y
A. Not necessarily.
·
Q. Is that usually done l
A. To the nearest agent where he got the policy.
Q. Isn't that the usual thing 7
pag·e 72 ~ A. If it is in the same city.
Q. And through the mail?

"'T
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A. If he is in trouble he is going· to notify the Aetna agent
in that city.
·
Q. I am not talking about being assisted. I am speaking
about if he had an accident isn't the usual thing to do to send
a report to the agent who you know is the man who sold you
.
the policy and who you paid the premium to 1
A. Usually, if it is a v:ery small accident, but as a usual
thing they call the agent of the company in the town where
the accident happened.
Q. Do you mean call the agent over long distance?
A. Yes.
Q. Would that be the agent from whom you bought the
policy1
A. It may be.
·
Q. Mr. Steele, didn't you know Mr. ~1:cMannaway left Bedford to come to Roanoke to see you at the request of 1\{r.
Bond?
A. I did not know it at the time.
Q. Did they tell you that Y
A. No, sir.
.
Q. Did you know ~fr. J. J. l\ic~fannaway at that timeY
A. Did I know him 1
Q. Did you kno'v him then Y
page 73 ~ A. No.
Q. Did he kno'v you Y
A. No.
Q. Well, how do you suppose he came from Bedford to
Roanoke?
.
A. I said I had met Mr. Fred ~Icl\fannawav sometime be·
fore and I knew him.
Q. You knew Mr. Fred Y
A. I had met him, yes.
Q. Do you mean just a casual meeting?
A. Yes.
Q. You had never had any business dealings with him of
any kind?
A. No, sir.
Q. You mean by that he 'vas given an introduction to you
and that is how he happened to know you!
A. Yes, .sir.
Q. You then notified ~Ir. Duff at Richmond?
A. Yes, sir.
•
Q. Did you know that ~fr. Farley had gone to Portsmouth
or Deep Creek to investigate this accident?
A. Not at that time that I called l\fr. Duff. I didn't know
anything regarding the case after I reported it to Mr. Duff.
Q. Did you know at that time that ~Ir~ Fa:rley had already

Alid~~w
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investigated the accident!
.
. A. When he: reported it to me on ~Iarch lstf
Q. Yes.
· A. I had no knowledge that Mr. Farley knew anything
about it.
·
.
Q. Did you know that when this case was tried Mr. Williams, attorney for your company, was sitting right. in this .
court roomY
A. I have no knowledge of that.
Q. You don't kno'v of your own knowledge, speaking of
your own knowledge, that the company had been prejudiced
by any delay if there had been any delay, you yourself, ·you
don't know of any?
.
A. Let's hear that question?
·
Q. Of your own knowledge, do you know of any prejudice
that has resulted to the company 'for failure to notify them,
if there was no notice mailed. to them at allY
A. We are always prejudiced in any case where we do .not
receive proper notice.·
·
· .
Q. I am asking you if you know any in this case of your
own knowledge. That is plain. Do you kno\v of any of your
own knowledge, or any .prejudce resulting to the company
in this case, assuming that they. failed to get the notice that
was mailed to them by J. J. McMannaway?
A. I did not make an investigation of the case and know
nothing about the case except what I have heard. ·
Q. I a.m not asking you what you heard. I am
page 75 ~ asking of your own knowledge Y
·
A. I say we were prejudiced, yes.
·
.Q. You say that of your eown knowledge without knowing
anything about the case at all? ·
A. Just from the facts as they appear here now.
Q. What do you mean by "as they appear here now"Y
A. There has been a delay. We received notice two months
after it happened. It speaks for itself that we were prejudiced.
Q. You mean that even though the c.ompany knew of the
pending suit, had a representative of the company ·go out
and investigate it, employed counsel, counsel was sitting in
court watching the case being tried, that you were preju"'
diced?
page 74

~

Mr. Williams: You are putting a whole lot of things in
there that there is absolutely no proof of.
The Court: I just want to say to the jury that you will
try this case according to the testimony of witnesses, and
that statements made by counsel directly or indirectly are
not evidence and you canno.t be governed by them.
.
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By Mr. Bangel:
.
_
Q. Well, tell us of th~ personal knowledge you haye of any
prejudice¥
A. I have no personal knowledge. I said I did not make
any investigation.
page: 76 }
V. C. RANDALL,
·
· .being recalled as a witness in behalf of the defendant, further testified as follows:
Examined by Mr. Williams:
Q:· I hand you herewith notice of motion signed by Mr..
A. A. Bangel, returnable to the 15th day .of March, and ask
you· to look at that and see if that was returned by the sheriff
to the Clerk's Office?
A. It is a notice of motion returnable on the 25th day of
~Iarch and it was returned to the Clerk's Office on ltiarch
6th.
Q. What. is the service on the back 1
· A. Served by the sheriff of Bedford County on the 1st day
of March, 1932.
Q. And is this paper that I now hand you a copy of that!
A. It is not a carbon copy.. It mig·ht be a copy of it.
Mr. Williams: It is understood between Mr. ·Bangel and I
that this is an -exact copy.

:By Mr. Williams.=
Q. Now· for some reason, that notice of motion was never
docketed?
•
A. It was not docketed. I don't Irnow 'vhy it "ras not
docketed, but there were two defendants and this notice of
motion was served only on one.
·Q. S'o, it was not docketed, and a subsequent suit was
·
brought by Mr. Bangel, which has been introduced
pag·e 77 ~ in evidence, r~turnable to June 6th, which had the
service on hoth defendants on it, didn't itf
A. Yes, sir.
: Q. And the second notice of motion returnable on June
6tP,, was the notice of motion on which the judgment was
renderedf
A. Yes, sir.
·
· Q.. I' believe I asked you whether you \Vould look at your
records and state 'vhether or not at the time the case of Yanago against Campbell and McMannaway \Vas tried, the.re was
any appearance or any defense interposed for the defendants
in the case?
A. The records do not show it.

-------·~----,
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Mr. William: I wish to offer a notice of motion of Andrew
Y anago against Peyton Campbell and I{. A. McMannaway,
returnable to the .25th day of 1\iarch, 1932, together with a
copy, as Exhibit No. 7.
Note: Said papers so filed in evidence are marked Exhibit
No.7, and are attached hereto and are in the following words
and figures, to-wit :
EXHIBIT NO. 7.
''Virginia :
In the Circuit Court of Norfolk County.
.Andrew Yanago, Plaintiff,
vs.
Peyton Campbell and 1{. .A.
NOTICE OF

Mc~Iannaway,

~IOTION

Def·endants.

FOR JUDGMENT.

''To Peyton Campbell Deep Creek, Virgnia, and K . .A. MclVIannaway, Bedford, Virginia:
page 78

~

''You are hereby notified that I shall on the 25th
day of 1\farch, 1932, at 10 o'clock .A. M., or as soon
thereafter as I can be heard, move the Judge of the ·Circuit
Court of Norfolk County, Virginia, at the Courthouse thereof, for a judgment and award of execution against you for
the sum of Ten Thousand ($10,000.00) Dollars, for this, towit:
''That heretofore, to-wit on the 3rd day of ,January, 1932,
you owned, operated and controlled an automobile truck which
you were driving on the public road between Gilmerton and
Deep Creek in Norfolk County, Virginia, and that by reason
of your negligence you caused the said truck and a piec~ of
metal and wood which extended from said truck to come into
violent contact ·with this plaintiff, causing the plaintiff' to
suffer serious and permanent injuries in and about his head,
right leg and body, and causing him to expend a large sum
of money in endeavoring to be cured of said serious and permanent injuries, and will cause plaintiff in future to expend a
large sum of money in endeavoring to be cured of said injuries; and caused the plaintiff to lose .a large sum of money
on account of being unable to follow his usual occupation by
reason of said injuries; and will in future cause plaintiff to
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lose a large sum of money on account of being unable to pursue his usual occupation.

ANDREW YANIGO,
By A. A. BANGEL, Counsel."
1.\rf. M. HILLARD,
A. A. BANGEL,

P. q.
page 79

~

''Executed the within notice this the 1st day of
March, 1932, within the county of Bedford on K. A.
McMannaway He not being found at his usual place of abode
by delivering a true copy to Julius 1\tic~fannaway and explaining the purport thereof he being a member of the family and
over the age of 16 years and he being found at his usual place
of abode at the time of service.

J. P. 1\fARSHALL,
Sheriff, of Bedford, Co.''

.
E. G. FARLEY,
a witness on behalf of the defendant, being first duly sworn,
testified as. follows:
Examined by 1\fr. Williams :
Q. Mr. Farley, tell the jury please your name?
A. E. G. F'arley.
Q. And what is your position with the Aetna. and affiliated
companies?
A. Adjuster in charge of the Norfolk office.
Q. When was the first time that you had any knowledge
of the accident of January 3rd, 1932, about which we are concerned in this suit?
A. On March 2nd, 1932.
Q. And where did you receive that knowledge from f
A. Mr. Duff in Richmond called me.
·
Q. And what, if any, instructions did he give
page 80 ~ you?
A. He advised me on accountMr. Bangel: I submit that would be self-serving.
Mr. Williams: It is the information on which he acted.
Mr. Bangel: I submit he can say he got information on
which he acted. •He cannot testify to any conversation he had
with any other member of the :firm. It wo-uld be hearsay and
self-serving at best..
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The Court: I think he can· tell what orders he got, he can
say what he was requested to do.
·
Mr. Bange!: I save the· point.
By Mr. Williams:
.
Q. All right 1
A. I was advised to investigate the case under full r.eservation of rights.
Q. Were you given any reason why you should i~vestigate
under full reservation of rights T
A. Absolutely; on account of delay.
1\fr. Bange!: Your Honor will consider.my objection going
to that whole line of examination.
By l\Ir. Williams:
. Q. Upon receipt of that information from Mr. Duff, what
was the next thing that occurred?
.
A. I understood that K. A. McJ\tianna way ·was to come to
my office on the afternoon of March 2nd. I waited around,
but he did nof come, but they did come on the mornpage 81 ~ ing of March 3rd shortly after nine o'clock.
Q. You say ''they''· Who came?
A. K. A. McManna,vay, the driv~r of the truck, and Peyton
Campbell, the owner of the truck.
·
Q. All right.
A. Before I did anything I explained to 1\ticl\fannaway about
reservation of rig·hts and then took a statement from him as
to the accident, in the presence of my stenographer, and after
taking it ver.bally from him, I started to dictate to. my stenographer, and he was right beside me and while I was taking this statement I nodde(l to him several times to make
sure that nothing was wrong about the dictation, which he
concurred in throughout. Then she wrote it up and I, in his
presence and Miss Johnson my stenographer's, read it back
to him and he thoroughly understood· it and said he did, and
signed the statement and also the waiver of rights, and that
'\vas thoroughly explained to him.
Q. Now. 1\fr. Farley, I hand you a paper which purports to
be signed by J{. A. Mcl\tiannaway and J. J. ~fcMannaway and
ask you if that paper was signed in your presence by those
two gentlemen?
A. It was, by both of them.
Q. Where was that paper prepared?
A. The paper was prepared in my office on the morning of
March 3rd in the presence of my stenographer.
.
Q. Who else 'vas there 7
·
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page 82

~

A. Peyton Campbell and I{. A. McMannaway.
Q. Then, after taking that statement, what was
the next thing· you did T
A. I then took a statement from K. A. McMannaway as to
the facts of the accident.
Q. I :p.ow hand you statement which purports to be signed
by K. A. :M:cMannaway, and ask. you if that was signed in your
presence?
A. It was.
By ~fr. Bangel:
Q. What is the date of thatf
A. March 3, 1932.
·
~ir. Bangel : If your Honor please, in order to keep from
waiving my objection, I want to renew my objection to the
introduction of that purported statement and move to strike
it out
The Court: You waived it before, didn't you?
:h'Ir. Bangel: No. I waived it as to the reservation but I
did not as to the other.

By

Mr. Williams:

Q. Which one of these papers was taken first Y

A. The waiver was taken first.
Q. How long after that was the statement taken Y
A. Just as quick as he signed the waiver, immedately after.
Q. After those papers were signed there by K. A.
page 83 ~ Mc~lannaway, what did you and Mr. 1{. A. 1\{c. Mannaway then do?_
· A. Incidentally I might say there were four of these that
he signed, that is the statement.
.
Q. Four of them?
·A. Yes, sir.
Q. Why did he sign so many?
A. Well, I had to s·end one to Richmond and one to Hartford and I thought I was making enough, probably for you.
Q. vVere they carbon copies?
A. All except the origj.nal, of course, 'vere.
Q. All right. Now, what did you do after you got those
papers signed Y
A. I then went with Mr. 1{. A. ~fc~i~nna,vay and ~ir. Campbell to Deep Creek where Mr. J. J. McMannaway was in a
house right near the bridge at Deep Creek.
Q. And who was Mr. J. J. ~fc~fannaway?
A. 1\{r. J. J. Mei\fannaway was one of the brothers in 1\fcMannaway Brothers whom we had insured.

-----,
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Q. And who was in charge of their activities in this locality?
.
A. J. J. ~IcMannaway, I understand.
.
Q. And what took place between you and Mr. J. J. McMannawayT
A. I explained to ::Mr. J. J. MeMannawa.y that I liad received orders from the company not to investigate this case
without getting a full reservation of rights from
page 84} him, and explained to him that that meant that by
.
us investigating the case we did not admit liability
in way, and I told him that in the presence of K ..A. McMan-·
naway and P·eyton Campbell. He sig-ned the same and then
I took a statement fro1n him as to all the facts he knew about
the accident, and I have that 'vhich 'vas sig-ned, and subsequently to that a few minutes afterwards I took a signed
sta:teltlent from Peyton Campbell the owner of the truck.
Q. Do you know whether or not ~Ir. J. J. McNlannaway read
that paper?
·
A. · He certainly did in my presence and in the presence of
those other two gentlen1en that I have mentioned.
Q. Did you discuss with him about the late notice!
A. I am sure I did. Exactlv what I told him I don't recall, but in substance I told him that he should have rElported
it immediately after the accident had occurred, and he at
that time said that they did not think.it was going to amount
to anything, they did not think any more about it, and also
l{. A. Mc.]tfannawa.y said that to me, and Peyton Campbell
did also.
.
Q. Now, l\Ir. Farley, after that occurred, after you got that
waiver, you proceeded to take these signed statements Y
A. Yes.
Q. Did you or not then after getting that waiver look into
tho case?
A. I did.
page 85 ~ . Q. And did you or not accept this risk or d~d
you reject it?
A.. I did not accept it and I did no.t reject it.
Q. Why?
.
1.\. For the simple reason that I had to get the waiver first
and then h1vestigate the case for the company's home office
to pass on same. I had no authority to reject or accept it.
Q..A.t a later date, what action did the company take?
Mr. Bangel = I object to that, if your Honor please. He
can't testify toII that.

•

A. I got a letter from them.
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The Court: He can tell what he knows they did.
Mr. Bangel: I submit it would be self-serving.
The Court: He can certainly testify to what the company
did.
Mr. Bangel: He can only testify that by hearsay of what
thev told him afterwards.
lVIr. Williams: Your Honor, I will withdraw the question.
Bv Mr. Williams:
"'Q.. I will ask you this, ~Ir. Farley. I hand you wh~t purports to be a copy of a letter to J. J. 1vlc~Iannaway, dated
March 16, 1932, and ask you who wrote that letter¥ ·
A. I dictated it to my stenographer, Miss Johnson.
Q. After dictating that letter, did you or not
page 86 ~ sign it?
.
A. I did.
.
Q. And what, if anything, did you do with it after signing
it?
A. I personally carried it to the Norfolk postoffice and
mailed it, and registered it, return receipt requested.
Q. And did you or not get a return receipt for the letter f
A. I did.
Q. I band you now what purports to be a return receipt
from the post office for that registered letter, No. 26786, and
ask you if that is the 1·eceipt which you received f
A. It is the receipt which I received from the postoffice
upnn delivery of the letter there, and the orange form is the
receipt the postman brought me back after the regist.ered letter was delivered.
Q. A.nd who is that orange form signed by~
A. J. J. 1\Jd\tfannaway.
Mr. \Villiams: I wish to introduce the copy of the letter
of March 16th, together with the postoffice receipt on white
paper and the return reee~pt signed by J. J. }.{c~Iannaway on
the orange Rlip, tho~c three papers, as Exhibit No. 4.
Note: Said papers so filed in evidence are marked Exhibit
No. 4, and are attached hereto and are copied in the deposition of J. J. ~IcManna,vay beginning on page 30 of this
record.
page 87

~

By

~Ir.

Williams·:

Q. Now, Mr. Farley, here is a notice of motion
returnable to the 25th day of ~'[arch, 1932 (marked .Exhibit
No. 7) and I ask you if that is the paper whidh you re~eived
in connection with this investigation which you made!
A .. Yes, sir.
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Q. When was it that you received that paper?
A. On ~larch 2, 1932-either Mareh 2nd o~ 3rd, I don't "remember.
Q. And you had that paper in your possession at the time
you took this waiver?
A. Yes, sir, I did.
~Ir. Williams: That is the notice of motion whieh has already been introduced as Exhibit No: 7.
~Ir. Williams :
Q. F'rom whom did you receive that T
A. Either MeMannaway or Mr. Steel, I don't recall which.

By

Mr. Williams: The original of that paper has also been
introduced as Exhibit No. 7.

Ry Mr. Williams:
Q. Now, 1\.ir. Farley, with the exception of the suit whieh
was returnable on March 25, did you ever receive any notice
or know anything about any other suit?
A. Not to my knowledge. I am positive I did not.
Q. Did you ever see the suit papers or the notice of motion
·
of Andrew· Yanago ag·ainst Peyton Campbell and
page 88 ~ K. A. MclVIannaway which 'vas returnable to the
6th day of June!
A. Not to my knowledge.
Q. Under whose orders did you send the letter of March
]6, 1932?
A. Mr. C. H. Duff's orders.
CROSS EXAMINATION.

Rv Mr. Hillard :
·Q. Mr. Farley, you are the adjuster for the Aetna. Life In- .
snrance Company in this district Y
A. That is right.
Q. And were the papers of the suit returnable in ~larch
turned over to you f
A. Yes, that was the first.
.
Q. And, upon investig·ation by the company you were notifled to inform Mr. ~IcMannaway or the McMannaway Brothers that you were not going to defend the suit Y
A. At what time 7
Q. I am asking you at what time?
.
A. I am asking you at what time¥
Q. Well, here is the letter. What is the date of the letterf
A. March 16th. That was subseq~ent to my investigation.
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Q. What is the date of the final suit brought T
. A. I don't know.
.
,Q. When is this suit made returnable¥ 'Vhat is
page 89 ~ the date of the return of this notice of motion f
A. June 6, 1932.
.
Q. "'\Vhat .is the date on· which it wa~ served on the Mcl.fannaway Brothers?
. · A. One ·of them here on Peyton Campbell May 13th.
Q. What is the other one?
A. The 19th day of May, 1932.
Q. Then you notified the Mc~Ianna,v.ay Brothers under
specific instructions of your company that you 'vere not going· to defend the suit and that you were denying any liability
under it before this notice of motion 'vas served upon thtml,
did .YOU not f
.
A. Yes.
Q. And yet you complain, do you not, that they did not
notify the company and turn this notice of 1nohon over to
~hem Y Is that your complaint Y
A. I don't understand you.
Q. Has the company been prejudiced by failure to turn over
tl1is last suit when you notified them that you were not going to defend Y
A. I never had any knowledge of the last one nor kuew anything about it.
Q. You notified them on the 16th of ~farch that yon were
not going to defend any action, didn't you 1
· A. That was the first one.
Q. J\fr. Farley, who instn1cted you to get this
page 90 ~ waiver, I believe tl1ey call it a reservation of rights 1
A. I have already stated ~fr. C. I-I. Duff, Richlnond, Virginia.
Q. And if the 1\fcJ\fannaway Brothers, J. J. Mc1Iannaway
and his brother had failed to sign this waiver?
.. A. I would not have investigated it.
· Q.. You would not have investigated it 1
A. No, sir.
· Q. Then, in order to l1ave your company investigate the
accident it was necessary for them to sign this paper, wasn't
it?
.
.. · A. That is right.
.
_ Q. Yon said, I believe, that yon llad four different copies
of tl1e papers signed Y
,
·
A. Of the same one of K. A. l\tfannaway.
Q. And there 'vere two pa.pers, were there not!
A. Yes.
Q. There was a waiver of rights paper~ ·'

---------
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A. Not four copies of the waiver of rights. I am talking
about four copies of I{. A. McJ\!Iannaway's signed statement.
· Q. So, as soon as you received the waiv·er of rights stating
that the company was not making itself liable by investigating the accident, you then proceeded to. take a statement to
· protect the rompany if it should become necessary,
page 91 ~ didn't you?
A. That is right-not to protect the company but
to get the statement of facts as to how the accident happened
so they could not ~han.~e it.
Q. Your position then was to mal{e assurance doubly sure,
wasn't it¥
•
A. Sure.
Q. S'o that the company under no conditions would be liable
for this accident¥
A. I don't know about under no condition but to get the
facts as they were reported to me at the time that they were.
Q. You got this statement for the protection of the company, did you not 7
A. Sure; it is my employer.
,
Q. As soon as you had g·ot the statement for the protection of the company, then you proceeded to Deep Creek to
examine witnesses for the further protection of the company?
A. After I got there the first thing was to get the waiver
signed by another mem-ber of the firm, J. J. Mcl\:fannaway.
Then I interviewed the witnesses.
Q. Who signed the waiver in the office over there?
A. lC A. Mcl\:fannawav.
Q. He is not a member of the firm?
A. I understand he is not, but he was operating the car.
Q. You took the statement of K. A. McMannaway before
any member of the finn had signed the waiver of
page 92 ~ rights. Isn't that rig·hti
A. That is rig·ht, which I was entitled to do.
Q. Then you did start. your investigation of the accident
before you had any waiver of rights paper, did you not? ·
A. The company would not have kno,vn anything about the
accident whatsoever if I had not talked to some one. I had
to do that to :find out anything.
Q. Let's get my question clear?
A. You are right.
Q. You had I{. A. ~ic Mnnnawny-A. (Interposing.) I took the statement fron1 .K. .J.\.. :J\IcMannaway before I got the waiver fro1u J. J. :h.<IcMannawav.
Q. Let's get it straight. You got the waiver of rights signed
l1y ·K. A. 1\icl\{annaway in your office?
A. That is right.

--~
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Q. He is not a member of the firm?

A. I understand he is not.

Q. Then you proceeded to take the statement of K. A. 1\trcMannaway as to how the accident happened, in your office'!
A. That is right.
Q. And you got him to sign it in your office~
A. That is right.
Q. And then you went to Deep Creek and got a me1nbe:r of
the firm to sign the waiver of rights?
A. That is right. And at that time I didn't know who was
or who was not a member of the firm.
Q. When you went to Deep Creek you saw the
11page 93 ~
parties who had seen the accident, did you not,
some parties who had seen the accident Y
A. Well, I don't believe I saw that day any one who had
actually seen the accident when it occurred, except Peyton
Campbell and K. A. 1\fcMannaway.
Q. But you did investigate it that dayY
A. Oh, yes.
Q. Did you make any further investigation after that day Y
A: Yes.
Q. You knew that Andrew Yanag·o was in the hospital, did
you not'
A. I didn't know he was in the hospital at that time. 1
understood he had been in the hospital.
·
Q. Did you go to see Andre'v Yanago?
A. I did not. Notice of motion l1ad already been served.
Not being a lawyer, I tried to· respect that fact.
Q. lVIr. Farley, you said you knew nothing of the snit which
was brought and which was tried in this court ret11rnable to
.Tune 6th f
A. I said I knew nothing· about the notice of motion.
Q. Did you kno·w that case was tried that day1
A. I understood it was.
Q. You knew the day it was being tried, didn't you?
A. I don't say I kne·w the day. I knew it was
page 94 ~ being tried.
Q. Let's see. Didn't you communicate with 1.\ir..
Williams in regard to the matter 1
A. I think I did. I talked ,vith him.
Q. Were not you present in the court room the dav the
case was tried f
~
A. I certainly was not.
Q. You were not?
A. No.
Q. Do you know whether or not 1\{r. "\Villiams was here r.
A. I think he was.
Q. He was here at your request f
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The file had been turned ove~ to Mr. Williams an4 he
his own initiative on it..
That is Mr. L. D. Williamsi
Yes~ sir.
·
.
And he represents the Aetna Life Insurance Company,
he not?
That is right..

RE-DIRECT EXAMINATION.
By Mr. Williams:
Q. Mr. Farley, were you able, in investigating this case,
to find all of the witnesses that you had been advised by the
assured were present y
A. I was not.
- Q. Were you able to see 1\ir. Y anago, and if not,
page 95 } why not?
·
·
.
A. The reason I did not see Mr. Yanago was
that I knew nothing about the accident -,vhatsoever for practically sixty days after it occurred. Notice of motion had
been served, he had an attorney, and we do not call on claimants where they have an attorney.
Q. Were there any markings or any physical objects still
left there at the time you were able to make your investigation?
A. None whatsoever, and, incidentally, the versions of the
accident are entirely different too, 'vhich would have been
quite a salient point had \ve had pictures taken at the scene
of the accident.

RE-CROSS EXAMINATION.
By J\fr. Hillard:
Q. What markings would you expect to find on the road
when an automobile or truck strikes a pedestrian?
A. My reason for stating that 'vas this, Mr. Hillard: I
understand your V·ersion of the accident was that the truck
cut over· to the right and swerved and knocked this plaintiff
over, which would most likely have indicated some marks.
Our version of the accident from McMannaway and Campbell
was that no such thing as that occurred, that they were going
down and he moved towards the left.
Q. You did find witnesses who saw the accident, did you
not?
page 96 ~ A. Yes, I found some of them there. Entirely
different versions, they were, though, from what it
was purported to have been.
·
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Q.. Why didn't you hav:e those witnesses summoned into
court and defend the action then Y
A. I have already stated the· whole purpose of that and
my instructions from the company. I did not want to go
o-ver their heads.
Note: Thereupon a recess 'vas taken for lunch.

AFTERNOON SESSION.
~fet

at the Glose of recess.

· Present: The same parties as .heretofore noted.

MISS J{ATHERINE JOHNSTON,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
Examined by Mr. Williams=
Q. Miss Johnston, tell the jury please your ·name 7
A. Katherine Johnston.
Q. And where do you live Y
A. 710 Westover A venue, Norfolk, Virginia.
Q. And who do you work for Y
page 97 ~ A. Aetna Life Insurance Company.
Q. What position do you have with that companyf
A. Stenographer.
Q. And in whose office are yon f
A. In the Aetna Claim office.
Q. Who is in· charge of thatf
.A. Mr. E. G. Farley, Adjuster.
. Q.. Do you recall a man named I(. A.- I\fcl\fannaway coming
to that office and giving some state~ent and signing some
waiver?
A.. Yes, I do.
Mr. Bangel: Can we stipulate tl1e same objections and
exceptions I have been making as to other witnesses apply
to this witness?
Mr. Williams: Yes.
By Mr. Williams:
Q. I hand you n paper wl1ich has- already been introduced
in evidence marked Exhibit No. 1, and ask you who wrote that
paperY
A. This paper was dictated to me by I\{r. E. G. Farley and
written by me.
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Q. And who was present at the time that paper was dictated to you 1
. A. ~Ir. ~Ic~fannaway and another young man named Mr.
Campbell was in the office.
Q. How close were they to Mr. Farley at the time it was
dictated?
page 98} A. Sitting right opposite his desk.
Q. Did or not ~Ir. Farley tell them what it was
and why he wanted it, and so forth?
A. Yes, he made it very plain to :hfr. ~{cMannaway why
he was taking this statement. He said before any investigation would be accepted or made of this oocident he would
have to have a waiver stating the company was not bound at
all.
Q. Do you recall whether or not that was signed in your
presence?
A. Yes, it was signed in my presence.
Q. By Mr. McJ\fannaway?
A .. By 1\{r. l(. A. 1\{c~Ianna.way.
Q. N o,v, Miss Johnston, I hand you another paper which
appears to be signed by ~Ir. l{. A. McMannaway, and whjch
has already been introduced in evidence as Exhibit No. 3,
·and ask you if you wrote that paper?
A. Yes, I did. It bears my initial on the bottom of the
paper.
.
Q. When was that written with respect to the waiver?
A. The statement was dictated and written by me after
this waiver was.
Q. The same day or the same week, or when?
A. The same day.
Q. And was ~{r. I{. A. Mcl\f.annaway near enough to hear
·
what Mr. Farley dictated in reference to that state- ·
page 99 ~ mentf
.
A. He was sitting right opposite his desk and I
am sure it was quite plain to him what he was signi~g.

·CROSS
By

Mr.

EXA~IINATION.

Bangel:

Q. Did the entire conversation take place in your pre::s-

ence, 1\fiss ~T ohnston?
A. Yes, it did.
Q. Did 1\fr. Farley tell :h{r. l\IciVfannaway that
not investigate, 'vould not pay any judgment
against him or have an attorney appear for your
l1e did not sign this paper?
A. Say that again, please?
.
Q. Did 1\Ir. Farley tell 1\{r. 1\.fcl\{annaway that

they would
that went
company if
they would
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not investigate, defend and pay any judgment that went
against him if he did not sign that paper?
1\{r. Williams: May it please the court, I think counsel
ought to ask one question at a time.
The Court: I think you better separate the questions.
By Mr. Bangel:
Q. All right. 1\fiss Johnston, did 1\fr. Farley tell lVfr. McMannaway that if he did not sign this paper the company
would not have an attorney appear in court and defend him?
A. I don't know whether he did or not. He told him he
would not accept it for an investigation unless that first paper
was signed, that waiver, and I don't know what Mr.
page 100 } Farley told him.
Q. ·He told him he would not investigate the
case or do anything unless he would sign tliat paperY
A. Yes, it 'vould not be accepted for investigation.
Q. It would not be accepted for investigation?
A. Yes.
Q. And how many papers did he sign?
A. He signed hvo papers. ·
Q. Were more than two papers signed by I{. A. Mc1\1:annaway?
A. Not in my presence.
Q. Then, you know of but two papers that he signed, and
are these the two papers that were shown to you today?
A. Yes, they are the two.
Q. Were there any other papers signed hy him?
A. Not ·in my presence.
Q. Was he required to sign his name more than twice f.
A. I don't know.
Q. Did he sign it more than twice in your presence t
A. No.

RE-DIRE.CT EXAMINATION.

By Mr. Williams :
~ Q. Do you know whether or not any carbons of this long
statement were made f
- A. Yes, they were.
Q. Do you know whether they were signed or
page 101 ~ notf
A. I don't kno,v.
Mr. Williams: That is the defendant's case, your Honor..
Mr. Bangel: That is the plaintiffrs case.
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End of testimony.
page 102

~

Thereupon the following proceedings took place
out of the hearing of the jury:

:1\{r. Williams: The defendant objects and excepts to each
and every instruction granted for the plaintiff and moves
to strike out all the evidence on the· follo'\\ri.ng grounds: T-hat,
under the undisputed evidence in this case the accident occurred on January 3rd, 1932, and no notice was ever received
by the defendant company or· its agent until Mareh 1, 1932,
and the policy requires immediate written notice to be given;
that thereafter the defendant company investigated the· case
under a waiver of rights and denying liability under the terms
of the policy by written agreement; on the further ground
that the mere sending of a letter "rhich is not received is not
the notice contemplated by the policy; the sender having selected the mails as its agent, if the mails lose the letter then
the notice is not given. The uncontradicted testimony 'of a
witness whose testimony is in no way discredited or· impeached is that the notice "ras not received, and the mere
fact that there is a presumption that upon the ·mailing of a
letter it reaches its· destination, is not sufficient to overcome
this positive testimony; tha.t the only testimony in this record
that the letter was mailed is a statement of J. J. 1\{cMannaway whos·e positive written statement given and admittedly
given on the 3rd day of March contradicts his own statement
with respect to the letter, no protest was made or
page 103 ~ nothing· said by him at any time during the negotiations after March 1st that he. had sent any letter; on the further grpund that there was no protest and
nothing said at the tin1e the registered letter was received
denying· liability on the failure to give notice; that the whole
action and conduct and his written statement a.re inconsistent with his state·ment that notice was mailed on January
3rc1; on the further gTound that, irrespective of whether notice was or 'vas not given the undisputed evidence is that
under the terms of the policy the assured is obligated to deliver or forward to the insurance carrier every suit, process;
notice or demand made on it by anyone; that the suit on
which this judgment in favor of Y anago was rendered, was
brought long after 1\!Iarch 1st, to-wit, sometime in 1\fay and
returnable in June; of this suit the company, under the un:..
disputed evidence, had no notice, did not kno'v that such a
suit was brought and the process, or notice, of motion was not
delivered or forwarded to them, and the only notice was notice
given on ]\{arch 1, 1932, of the suit which was returnable to
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l\farch 25 and which was never docketed, hence under the
undisputed evidence there has been a failure to comply with
clause 7 of the policy contract requiring every demand, summons, notice, or other process to be delivered or turned over
to the company.
The motion was overruled and defendant excepted.
Thereupon the plaintiff offered his Instruction No. 1 as
follows:
page 104 ~

Plaintiff's Instntction No.

1.

''The court instructs the jury that if they believe from the
evidence that notice of the accident 'vas sent to the defendant insurance company through the United States mails on
the day following the happening of the accident, this is sufficient compliance 'vith the policy requiring immediate written
notice even though the said notice may have been lost in transmission and so never came into t.he hands of the defendant
insurance company.''
Not"e: Which said Instruction No.1 offered by tl1e plaintiff
was refused by the court, to which action of the court in refusing to grant said Instruction No. 1 the plaintiff excepted
for the reason that this instruction correctly states the law in
that the sending of notice tbroug·h the United States mail is
sufficient compliance with the statute, even though the notice
mav have ·been lost in transmission and so never came to the
hands of the defendant company, and that tlris instruction
is ·supported by various recent decisions.
Thereupon the plaintiff offered I1is Instruction No. 2 as

follows~

Plaintiff''s Instruction No. 2.
"The court instructs the jury that immediate written notice of the accident may be given through the United States
mail.''
page 105 ~

Note: Wbieh said Instruction No. 2 was
granted by the court, to which action of the court
·in granting said Instruction No. 2 as requested by the plaintiff the defendant excepts on the ground tha.t there is no
authority in the policy autl1orizing immediate written notice
to be given,. through. the United States mail. The instruction,
if granted at all should be modified by inser.ting after "may be
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given through the United States mail", the ·words "if received"· There is no creditable evidence in this case that
any written notice was given throug;h the United States mail.
Thereupon the plaintiff offered his Instruction No.3 as follows:

· Plaintiff's Instruction No. 3.
"The court instructs the jury that if· they believe from the
evidence that Andre'v Yanago obtained a judgment in the Circuit Court of the County of Norfolk, Virginia, against Peyton Campbell and K. A. 1\IIcMannawa.y, for the sum of $5,000
with interest thereon from the 21st da.y of June, 1932, and:
costs amounting to $14.50, resulting from the negligence in
the operation of a truck in Norfolk County, Virginia, that
execution issued upon the said judgment and the r-eturn of the
sheriff ''No effects'' and that the judgment debtors are both
insolvent and have no estate of which judgment or any part
·
thereof can be realized, and that the Aetna_ Life
page 106 ~ Insurance Company had issued a policy of in.:
surance· agreeing to pay any judgment w·hich
may .be obtained resulting from the negligent operation of
said truck and that said policy was in full force at the time
of the happening of the accident, and that all the terms, conditions and stipulations in said policy of insurance have been
fully complied with by the assured, the judgment debtors
or their agents, you should find a verdict for the plaintiff for
the sum of $5,000 with interest thereon from the 21st day of
June, 1932, and costs of said suit amounting. to $14.50."
Note : Which said In.struction No. 3 was granted by the
court, to which action of the court in granting said Instruction
No. 3 as requested by the plaintiff the defendant excepts on
the ground that there is no evidence in this case that the terms
and conditions of the policy, especially clause numher 7 of
the conditions, have been complied with; in fact, the undisputed evidence is that no notice of the suit on which the
judgment in favor of Yanago against Campbell and :M~cMann
a,vay was rendered, was ever given to the company; and on
the further ground that clause 7 .to the effect that immediate
written notice should be given was not complied with; and
ou the further ground tha.t there should be no instructions
given for the plaintiff since the questions involved in this
case are quest.ic;n1s of.lnw for the court.
page 107 }

Thereupon· tl1e plaintiff offered his Instruction
No. 5 as follows :

•
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Plaintiff's Instruction No. 5.
''The court instructs the jury that if they believe from
the evidence that notice of the accident w·as sent to the defendant insurance company through the lTnited States mails.
on the day following the· happening. of the accident, then
the presumption is that such notice 'vas delivered, which,
however, may be rebutted.''
Note: Which said Instruction No. 5 'vas granted by the
court, to whic~ action of the court in granting said Instruc:tion No. 5 as requested by the plaintiff, the def-endant excepts on the ground that the undisputed ·evidence is that the
notice was not received, and this rebuts· a.ny presumption
which may have arisen, and on the further ground that there
is no creditable legal evidence that the letter was ever mailed.
Thereupon the defendant offered its Instruction A as follows:

Defendant's Instntction A.
''The court instructs the jury that one of the provisions
of the policy sued on is· that in the event or an accident involving personal injury and/or death, the assured shall give
immediate written notice thereof, with the fullest information obtainable at the time to tho company or its duly authorized agent, and although you may believe from the· evidence tha.t the policy sued upon was in effect at the time of
the alleged accident, yet if you further believe
page 108 ~ from the evidence that the accident occurred on
th-e 3rd day of January, 1932, and that notice was
uot given to the company until March 1, 1932, or its duly
authorized agent, you shall find for the defendant.''·
Note : vVhich said Instruction No. A was granted by the
court, to which action of the court in granting said Instruction A as requested by the defendant the plaintiff excepts
for the reason tha.t the court states that as a matter of law
an accident happening on the 3rd day of January, 1932, a.nd _
with notice thereof not given until Mareh lst, 1932, would
bar the right to recover on the. policy under anv and all
ci'rcumstances; and for the further reason .that under the
evidence in this case where the policy 'vas issued in Bedford,
;virginia, and the c.ompa:ny with its agents knew that the
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said truck 'vas to be used in Norfolk County, which was more
than two hundred miles from the place where the policy was
issued, that March 1, 1932, was not as a matter of law an unreasonable length of time- in which to give the defendant company notice and under the circumstances was a question to
be left to the jury; and for the further reason that under
the evidence in this case- there can be but one verdict, which
is for the- plaintiff..
page 109

r

Thereupon the defendant offered its Instruction
B as follows:

Defendant's Instntotion B.
''The court instructs the jury that one of the provisions
of the- policy sued on is that in the event of an accdent involving personal injury andjor death, the assured shall give
immediate written notice thereof, 'vith the fullest information obtainable at the time to the company or its duly authorized agent, and although you may believe from the evidence that the policy sued upon was in effect at the time of
the alleged accident, yet if you furthe·r believe from the
evidence that the accident .occurred on the 3rd day of Jan-,
nary, 1932, and that notice was not received by the company
or its authorized agent, you shall find for _the defendant.''
Note: Which s-aid Instruction B was refused by the court,
to which action of the court in refusing to grand said In~truc
tion B as requested by the defendant, the defendant excepts on
the ground that _unless notioo 'vas received, the mere fact
that it may hav been mailed is not sufficient.
Thereupon the defendant offered its Instruction C as follows:
·

Defendant's Instruction C.
''The court instructs the jury that if you believe :from
the evidence that the policy provides that the assured shall
forward to the company every demand, summons,
page 110 } notice or other process, and if the assured or his
agent failed to forward the notice of motion returnable June 6, 1932, to the company, or notify them of
the notice of motion returnable June 6, you shall find for
the defendant."
·
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· Note: Which said defendant's Instruction 0 was refused
by the court, to which action of the court in refusing to grant
said Instruction 0 requested by the defendant, the defendant
exoop~~ on the ground that the policy provides th&.t unless
demand, summons, or other process be forwarded to the company, there shall be no liability, and in this mise the undisputed evidence is that the notice of motion under which
the judgment was rendered in favor of Ya.nago against Campbell and McM~nna,vay wa~ neve_r .forwarded to the company. .
Thereupon the defendant offered its Instruction D as follows:

Defendant's Instruction D.
"The court instructs the jury that unless you believe from
the evidence that the. alleged letter of January 3, 1932, was.
sent, you shall find for the defendant."'
Note : Which said Instruction D \Vas granted by the court,-·
to which action of the court in granting sa.id Instruction n·
as requested by the defendant, the plaintiff excepts for the·
reasons assigned against the granting of Instrucpage 111 ~ tion A.
Thereupon the defendant offered its Instruction E as follows:

Defendant's Instruction E.
"The court instructs the jury that if you believe from the
that the letter claimed by :Nicl\fa.nnaway to be ~ent
on 'Januacy 3, 1932, ·was not received by the firm of Scott &
Bond, you shall find for the defendant.''
~idence

Note: Which said Instruction E was refused by the court,
which ·action of the co1.1rt in refusing to grant said Instruction E as requested by the defendant, the defendant
excepts on the ground that even though there may be a. presumption that a letter was mailed and. even though there be
sufficient proof that the letter ·was mailed, nevertheless this
is a rebuttable presumption and if the jury believe that the
lett.er was not receiv~d, the mere mailing of the letter is not
notice.

to
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EXHIBIT NO. 1.
McMannawa.y Bros. vs. Andrew Y anago9
We unde-rstand and agree that by the. Aetna Companies
investigating this claim that there is no admis·sion·of liability
on their part and that they are entitled to their full reservation of rights and hold themselves. liable in no way on
account of investiga tin the. above styled accident which· occurred nea.r Deep Creek, on January 3rd, 1932, about 3:30
P.M., and which was first reported to the Aetna Companies
on Marc:tl 1st, 1932.
Mc~IANA.W A.Y,
J. J. Mo1\1:ANA.WA.Y.

K. A..

Andrew Yanago
vs.
Aetna Life Ins. Co.

Jan. 6th, 1934.

c. ·w. c.

Ex.l V. H. F.
EXHIBIT #2.
(Endorsed on Back)
AETNA CASUALTY
AUTOl\fOBILE. POLICIES
J. A. FORM..
Issued to
McMannaway Bros.
Premiums:
Aetna Life Insurance Co.
The
Aetna. Casualty & Surety Co.
Total
Expires February 26th,

1932~

$ ............. ·.. .
$ ...

0

••••

0

•

0

•••

0

•

$79o00 .......... .

~up~eme

78

Court of Appeals of

PLEAS~ ~AD

Virginia~

YOUR POLICIES

And Notify One of the Companies or its Agent of all Accidents ·
Inimediately
FOR INSURANCE TIIAT INS'URES
The
Aetna

Be Protected
.By

AETNA FIRE UNDERWRITERS DEP.A.RTMENT
SCOTT AND BOND
Real Estate and Insurance
110lj2 N. Bridge· Stroot

Bedford, Va.

Telephone 345

Printed in U. S. A. · ·
Andrew Yanago
vs. .
Aetna Life Ins. Co.
J any. 6th, 1934.

c. w. c.

Ex. 2 V. H. F .
EXHIBIT NO. 2.
THE AETNA
CASUALTY A:N"D SURETY
COMPANY.
Policy No. J. A. 3615501.
IN CO·NSIDERATION OF THE DECLARATIONS in
the application, copy of 'vhich is attached and made a part
hereof, AND OF THE PREMIU~£ provided in said application THE AETNA CASUALTY AND SURETY COl\f:P.ANY, ·hEri'einafwr called the Company, DOES HEREBY

INSURE

.

The Assured named herein subject to the terms and conditions herein .and endorsed hereon, while the automobile
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described. is within the United States (exclusive of" Alaska,
the Hawaiian, Philippine and Virgin Islands and Porto Rico)
and Canada, against the following risks :
-

'

.

CLAUSE THREE-COLLISION OR UPSET.
(This cl_ause cancelled.)

CLAUSE FOUR-LIABILITY FOR PROPERTY
. DAMAGE.

. LOSS

AND/OR

EXPENSE

RESULTING

FROM

CLAIMS for damages upon the Assured on account of damage to or destruction of property including Loss of Use resulting therefrom (excluding, however, property of the Assured or property in custody of the Assured or which is rented
or leased by the Assured or property carried in or upon
any automobile of the Assure~), caused, or alleged to have
been caus·ed accidentally by reason of o\vnership, or operation
of the automobile- described, provided: The limit of the
Company's liability on account of each accident. shall be
the sum stated in Clause Four of Paragraph A of said application.
··
While any automobile, the ownership, maintenance or operation of which is covered hereby, is within any state· by whose
laws insurance against the risks covered hereby is then re::..
quired as proof of financial responsibility prerequisite to
the granting or continuance of authority to operate an automobile upon the highways of such state, this policy shall
be construed to provide such insurance, with respect to that
a_utomobile, in -the form and to the· extent defined in the law
requiring such proof. Such construction, so far as it is inconsistent with any of the terms of this policy, shall apply
only to the extent of coverage and the amount thereof so
defined, and in no case shall it operate to increase the amount
of the Company's liability a.s limited hereunder. The Company shall provide any certificate of compliance required
under such la'v unless it elects to cancel the policy. This
paragraph ·shall not he construed to· avoid any of the terms
of the policy as between the Assured and the Company and
if the Company shall be obliged to pay and shall pay a loss
which it would not have been obliged to pay except for the
terms of this paragraph, then the Assured shall reimburse
the Company to the extent of such payment.
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-CLAUSE SIX-FIXED GLASS COVERAGE.
(This clause cancelled.)

SPECIAL CONDITIONS.
COST OF DEFENSE AND INTEREST.
A. In addition to the limits of liability on account of claims
for damage to the property of others, the Company shall
also pay the expense of litigation. and a.U costs taxed against
the Assured in any legal proce-edng defended by the Company together with all interest accruing after -entry of judgment up to the date of the payment by the Company of its
share of the judgment.

EXCLUSIONS.
B. The Company shall not be liable for loss or damage to
robes, wearing apparel, personal effects or extra bodies
owned by the Assured.

LIMITATION OF LIABILITY AND APPRAIS'AL.
C. The Liability of the Company under each clause of the
policy shall be limited to the amount of insurance applicable
to such cl:;tuse, but unless otherwise provided by agreement
in writing the Company shall in no event be liable hereunder
in excess of the actual cash value at the· time such loss or
damage occurs, and same shall be· a.scertained or estimated
accordingly, with proper deduction for de-preciation however
caused, and in no event shall exceed what it would then cost
to. repair or replace the property or such parts thereof as
may be damaged with other of like kind and qu~lity. In the
·event of loss or damage to the automobile described herein,
whether such loss or damage is covered by this policy or not,
the liability of this Company shall be reduced by the amount
Jrot:m 11157
!

of s·uch loss or damage until repairs have been completed,
but shall then attach as originally written without additional
-premium. In case. the Assured and the C'ompany shall fail
to agree as to the amount of loss or damage to the prop~rty
insured hereunder, ea.ch shall, on the written demand of either,
·select a competent a.nd disinterested appraiser. The a.p-'
praisers shall first select a competent and disinterested umpire; and failing for fifteen (15) days to agree upon such
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umpire, then on request of the Assured or the Company,
such umpire shall be selected by a judge of a court of recor<;l
in the County and State in which the appraisal is pending
unless otherwis·e provided for by law. The appraisers shall
then appraise the loss and damage stating separately sound
value and loss or damage to each item; and failing to agree
shall submit their differences only to the umpire. An. award
in writing, so itemized .of any two when filed with the Company, shall determine the amount of sound value and loss
or damage. ·Each app·raiser shall be paid ~by the party
selecting him and the expenses of appraisal and umpire shall
be paid by the parties equally.
ABANDONMENT.
D. It shall be ·optional with the Company to take all or
any part of the property insured hereunder at the ap-praised
value where appraisal is had, but there shall be no abandonment to the Company.
OWNERSHIP.
E. Unless otherwise provided in writing the Company shall
not be liable for damage to property insured hereunder; (a.)
if the· interest of the Assured in the subject of this insurance
be other than such unconditional and sole ownership that he
may convey title and right of possession in same good against
all claims of all persons; or in case of tr.ansfer or termina.tion
of the· interest of the Assured other than by death of the
Assured or in case of an'Y change in the nature of the· in. .
surable interest of the Assured in the property described
in said policy, either by sale or otherwise; or (b) if thi,s
policy or any part thereof shall be .assigned before loss; (e)
while encumbered by any lien or mortgage.
PROTECTION OF SALVAGE.
F. In the eYent of loss or damage to property insured
hereunder, the Assured shall protect the property from further loss or damage- and any loss or damage occurring directly
or indirectly from failure to protect shall not be recovera.ble
under this policy. Any such act of the Assured or the Company or its agents in reeoYering, saving and preserving the
property described herein, shall be considered as done for
the benefit of all coneerned arid without prejudice· to the rights
of either party, and all reasonable expenses thus incurred
shall. constitute a cla.im under this policy.
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NOTICE AND PROOF OF LOSS.
· G. In event of loss or damage to property insured hereunder, the Assured shall forth,vith give notice thereof in writing to the Company and within si..xty (60) days after such
loss, unless such time is extended in writing by the Company,
render a statement to the Oompany sign-ed and s'vorn to by
him stating the place, time and cause of the loss or damage,
the interest of the Assured and of all others in the property,
the sound value thereof and the amount of loss or damage,
all encumbrances thereon, and all other i~surance whether
valid or not covering said property; and as often as required, shall exhibit to any person d-esignated by the Company all that remains of the property insured and submit
to examination under oath by any pe·rson named by the Company and subscribe the same ; and as often as required, shall
produce for examination all books of account, bills, invoices,
and other vouchers, or certified copies thereof if originals be
lost at such reasonable place as may be designated by the
Company or its representatives and shall permit extracts
and' copies thereof to be made.

SUIT AGAINST COMPANY.
H. No suit or action on the policy with respect to loss
or damage to the property insured hereunder or for the
t·ecovery of any claim on account of such loss or damage
shall be sustainable in any court of law or equity unless
the Assured shall have fully complied 'vith all the require·ments hereof, nor unless commenced within hvelve (12.)
months next after the happening of the loss; provided that
where such limitation of time is prohibited by the laws of
the State \Vherein this policy is issued, then in that event
no suit or action under this policy shall be sustainable unless commenced 'vi thin the shortest limitation permitted under
the laws of such State.
TilVIE OF LOSS OR DAl'vfAGE.

I. The Company is liable for only loss or damage caused
during· the policy period.

CONCURRENT POLICY IN AETNA LIFE INSURANCE
COl'viPANY.
J. This· policy is attael1ed to and issued concurrently with
a policy bearing the same number issued by the- AETNA
f.~IFE INSURANCE COl\fPANY of Hartford, Connecticut,
· to cover other risks on the same subject of insurance. T11e
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declarations of the Assured, which are in part the consideration of that policy, are hereby referred to and made a part
of this policy and any notice or proof of loss required by the
~erms of the policy and served upon the AETNA LIFE- INSURANCE COl\:I:PANY shall be s~cient service upon thisCompany.
IN WITNESS WHEREOF, the Aetna Casualty and Surety
Company has caused this policy to be signed by its President and a Secretary and countersigned by a duly authorized
agent of the Company.
JOHN M. BRAINARD,
President.
NQR.MAN C.- STEVENS,
Se·cretary.
Countersigned

Form 11157

SCOTT & BOND, Agents,
G. W. BOND,
General Agent-Manager.
No .. .' ... ·.....

HIRED AUTOMOBILE ENDORSEMENT.
In consideration of the premium determined as hereinafter provided, it is ·agte·ed that Clauses Four and Fiv~
(Liability for Personal Injury and Liability for Property
Damage) of this policy shall cover the Assured named in
the policy and motor vehicle drivers employed by the Assured, on account of the operation of all automobiles andjor
trailers hired by the Assured and used for the purpose stated
in the policy 'vithout a specific description of, and a specific
premium charge for, each such automobile and/or trailer,
~xcluding, however, the operation in the Assured's business
of cars owned by employees 'vho are paid a specific operating
allowance ( ope·rating allowance meaning rate per mile, gas,
oil, tire, upkeep or other kind of allowance where the salary,
commission, or other terms of employment require or contemplate the use of an automobile or motorcycle in the Assured's business). The insurance granted by this endorsement shall not inure to the benefit of any person other than
the Assured named in the policy and said drivers employed
by him, notwithstanding General Condition captioned '' Additional Interests", which conditions shall have no applieation
to the insurance provided by this endorsement, nor shall any
provision in the policy with respect to the use of the policy
.as proof of financial responsibility have any a.pplication thereto.
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The Assured shall upon delive.ry of the policy pay to the
.Company an advance premium computed on the basis of the
amount ~stimated by the Assured to be incurred during the
policy term for the hire of automobiles and trailers applied
to the -rates stated herein.
The actual ·earned premium for the coverage· under this
endorsement shall be adjusted at the expiration thereof and
shall be computed on the basis of the amount actually incurred (whether paid or not) by the Assured for the hire
of automobiles andjor trailers at the rates indicated herein.
If the premium so determined is greater than the advance
premium, the Assured shall immedia.tely pay the difference
to the Company; if less, the Company shall return the unearned portion to the Assured, but the Company shall in any
event retain the annual premium for one automobile of the
type to be insured as the minimum premium for this coverage
except th~t the minimum annual premium which shall be
charged for hired automobiles endorsed on or included in
the policy covering owned automobiles of the Assured shall
not be less than $5.00 for Public Liability and $3.00 for Prope'rty Damage.
It is agreed, both for the purposes of arriving at the advance premium and also of eomputhtg the actual earned
premium that the amount incun·ed by the Assured during
the policy period for the hire of automobiles and/or trailers
shall include the wages of the Assured's ehauff.eurs employed in operating the hired automobiles, provided such
automobiles are hired without chauffeurs in attendance and
shall exclude any specific operating allowance paid to employees for the use of their own automobiles in the Assured's
business.
It is also agreed. that the Assured shall keep a record a.t
each locatio~ of the number of automobiles operated, kind
of automobiles operated, dates when automobiles a.ndjor
trailers are hired, the amount incurred for such hire, and
the na.mes of the parties from \Vhom such automobiles andjor
trailers were hired. · The Company, or any of its representatives, shall be permitted at any time during the term of
this insurance, or 'vithin hvo years thereafter, to examine
and audit any and all of the Assured's records for the purpose· of dete·rmining the premium for this covera.ge.
It is further agreed that if the named Assured is covered
under a policy taken out by the owner or operator of any
automobile andjor trailer insured under this endorsement,
the coverage under this endorsement shall be excess coverage
over and above the valid and collectible insurance under the
policy taken out by the owner or operator of such _automobiles.

~
~

~
LOCATIONS

USES

EST. AM'TS. TO BE
EXPENDED FOR HIRED
AUTOS.-BY LOCATIONS

MANUAl., RATES
BY LOCATIONS

EST. ADVANCE
PREMIUM

IJiability

Prop. D.

Liability

·Prop. D.

.70

.50

14.00

10.00

~

§

~
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Norfolk County, Virgiriia

Commercial

2000.
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c+

I:S

~
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~
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0
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Issued by Aetna Casualty & Surety Co., Aetna Life Insurance Co. of Hartford, Conn.,
For attachment to Policy No. J .A.-3615501. Dated October
26th, 1931.
Assured

~IclVIANN AWAY

BROS.,

Signed SCOTT & BOND, Agents,
G. W. BOND, Authorized Agent.
Not valid unless signed by a duly authorized Agent of the
Company.
Form 10572-C
A. Application is made for Combined Automobile insurance
to be issued severally by the Aetna Lif.e Insurance Company
and The Aetna Casualty and Surety Company against the
following risks as the same are [stated] in said Companies'
policies, subject to the General Conditions imprinted upon
the reverse hereof and to all Special Conditions contained
in or endorsed upon said policies, and to amount not exceeding
the amounts of insurance herein specified as fo1lows.:

LIMITS OF
LIABILITY

Clause

·Company

Net
Rate

Term
Mos.

Clauses
Expire

Premium

~~
~

~

(3) COLLISION OR UPSET
Actual value in
Damage to Insured Automobile excess of $..·-···············
(Deductible)
Liability for
in excess of
(4) PROPERTY DAMAGE
S ........ Limit $ 5000.
Liability for
{Limit one person S 5000.
(5) PERSONAL INJURY
Limit one accident $10000.
(6) FIXED GLASS DAMAGE
Premium for endorsement affecting clause .......

"

u

.

u

Cl

u

Aetna
C.&S.
Aetna
C.&S.
Aetna
Life
Aetna
C.&S.

§
·Not ordered
............................

···········---------

4
Months
4
Months

Not ordered

----------·-···--------2-26-32
u

$................

s

~

~
~

22.00

$ 33.00

-------··········-----·-

$ ................

---------·-----····· ········------------ -----··············· ---------------·········

$ ................

.......

~

e~

~

~

~

!'ll
Total premiums for these policies $ 55. 00

a

P

"
00

~
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B. Each policy shall be effective on the 26th day of October,
1931, at noon, standard tim:e at the location of the risk.
C. The following declarations, numbe~ J. to 10 inclusive,
are hereby made a part of each insurance contract and are
acknowledged and declared by the .Assured to be true :
DECLARATIONS: I. The name and residence address
of the .Assur.ed is lVIcManna.way Bros., of Roanok~, Roanoke,
Virginia.
2. The business or occupation of" the .Assrif·ed is Hauling
Stone.
3. Employer's name and business· address is ........·... .
4. The following is a correct description of the automobile
insured:

I

i

.·

~

-

Year

1930
1930

__.._-""-~

Typl' ot Body
(If truck, state tonnage)
...

Ford
Ford

Truck
Truck

Trade Name·

..

.

-

-

-

Serial
Number
. ...

Motor :
Number

List
Price

Description
of Model

--·

- --

~

--- .

- -- ..

4

4

- -

Purchased by _the Assured

.

.. ..

Actual Cost to Assurad
Including Equipm~t

Gas
Gns

·-~--.

~

~

§

~
~

--

·--....

5. The facts with respetlt to the purohase and ownership of the automobile :destirib~d are lis follows:
-·- -

Power
Gas-Electric
--'="

AA-2929671
AA-2899987
...

Number
of Cyls.

~

~

. ... .. .

The Automobile d~cribed is exclusively owned by th~ Assured
named in Declaratiotl On~, except as follows:

u
~

<b

Mo.

Year

New or Second liand

lt
rn

0.

p

~
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6. The automobile described :will be ·used' only for the
purposes defined in Part B. of the subjoined Schedule.

SCHEDULE OF USES: (a) Pleasure and B·usiness; (b)
Commercialr--Tra;nsportation of materials. and merchandise
incident to the Assured's business or occupation, as defined
herein including loading and unloading thereof; (c) Private
Livery:-(1) Rented with chauffeur in ·attendance, to private
parties, by the ho~tr or day, fro1n garage 011tly, for social functions, shopping trips, touring (}J1~td similar use not equipped
with taximeter and not for hire at stands, stations, hotels, or
public highways or at ~blic res·orts and not used for short
haul work-( 2) Funeral work only; (d) P1tblic LiveryRented with chauffeur in attendance subject to call from
garage, stand, station or other public resart, by tlie hour, dO!JJ,.
trip or mile, but not as a Taxicab, Jitney or Bus and not
equipped with a taxi~meter; (e) Rented or used as a Taxicab;
(f) Rented or used as a Jitney or B·us; (g) Used as a Hotel
Omnib~es; (h) Used for other purposes described as follows:

7. The automobile described is usually kept in . . . garage
located at Norfolk County, Virginia.
8. The automobile described is· principally used in Norfolk
County, Virginia and vicinity.
9. The Assured is Co-partnership.
10. No automobile insurance of any kind has been declined
or cancelled' for or on oehalf of the .Assured by any company during the past three years, except as follows: No·
exceptions.

D. With reference to Declaration One, Loss, if any, under
Clauses Three and Six of this policy shall be payable to ....
. . . . . . . . . . . . . . . . .. . . . . . . :·as their interest may appear.

E. The signature to this application is acce·pted by the Assured as his signature.
Copy of signature to application McMannawa.y Bros.
Per ...................·..•

I .

Form 10960-1-E .
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CONDITIONS~

The following general conditions are applicable to attached
policies issued severally by the Aetna Life Insurance Company and The. Aetna Casualty & Surety Company: I. EXCLUSIONS. The Company shall not be liable for loss
or damage caused directly or indirectly by invasion, Insurrection, riot, civil 'var or commotion, military, naval or
usurped po,ver, or by order of any civil authority.
II. OTHER INSUR.A.l~CE. The insurance hereunder shall
not cover any loss or damage separately valued in and specifically covered by the policy of any other insurer, nor shall the
Assured recover hereunder a larger proportion of any. loss
or damage (not so valued and specifically covered), than the
amount hereby insured bears to the total amount of valid
and collectible insurance applicable thereto.
III.· CANCELLATION. This policy shall be cancelled
at any time at the request of the Assured, in which case the
Company shall, upon demand and surrender of this policy,
refund the excess of paid premium above the customary short
rate premium for the expired term. This policy may be
cancelled at any time by the Company by giving to the As- ·
sured five· (5) days' ·written notice of cancellation with or
- 'vithout tender of the excess of paid premium above the prorata premium for the expired term, with excess, if not tendered, shall be refunded on demand. Notice of cancellation
shall state that said excess· premium, if not tendered, wil~
be refunded on demand. ·Notice of cancellation mailed to
the address of the Assured stated in this· policy shall be a
sufficient notic-e. Where a special provision for cancellation
and notice of such cancellation is required by f?tatutory enactm·ent in the State where this policy is issued, the conditions
of this Cancellation Clause are amended to conform thereto.
IV. ADDITIONAL INTERESTS. While any automobile
covered hereby is being used with the consent of the Assured
or an adult member of the Assured's household, 'vho is not a
chauffeur or domestic servant, the provisions of this policy
with respect to claims on account of damage to property of
others or injury to the person and/or death of others shall
:inure to the benefit of any person legally operating or riding
in, and to any person, firm or corporation responsible for
the operation of said automobile; provided, that no person
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other than the Assured shall be entitled to recover hereif there be any other ·insurance_ which would cover the
loss of such other person if this insurance had not been
eff-ected, but this policy shall no_t cover the liability of any·
proprietor, owner, agent or ·employee of any· garage, repair
shop, s_ervic~· shttion, parking station ·or sales agency while
engag_ed in the duties of or _incident to his business, and, further, il~>' person to whom an automobile covered hereby has
been soli!, transferred or assigned by the Assured shall be·
entitled to· recover hereunder unless the written consent ·o'f
the Company to such sale, transfer or assignment is endorsed
hereon. This additional interest clause shall not apply to
automobiles used, rented or leased for carrying passengers·
for hire, or automobiles kept for that purpose, except those
owned by a funeral director and involved in the conduct of
his funeral business.
V. :MISREPRESENTATION AND FRAUD. The entire
policy shall be void if the Assured has concealed or misre·pref?ented any ~aterial fact or circumstance concerning this insurance or tlH~ subject thereof; or in case of any frand, attempted fraud, or false s'vea.ring by the Assured touching
any matter relating to this insurance or the subject thereof,
whether 'before or after a loss.

und~r

;vi; LIMITATION O·F USE. 1. The Company shall not
be liable under any clause of this policy for any loss or
damage occurring 'vhile the automobile described herein is
(a.) being operated in any race or competitive speed contest; or (b) rented under contract or leased, unless it is indicated in the application of the Assured that it is to be so
used and a premium paid therefor, or (c) used for carrying
passengers for hire, unless it is indicated in the application
of the Assured that it is to be so used and a premium paid
therefor.
.
2. The Company shall not be liable on account of any claim
against the Assured if at the time of the accident giving rise
to the claim the automobile herein described is (a) ~~ng
operated by any person in violation of law as to age or under
the age of fourteen years in· any event, this exclusion shall
also apply to Claus.e 3, or (b) being used for towing ·or
propelling any trailer or other vehicle used as a tailer unless
'it is indica.ted in the application of the Assured that it is
to be so used and a premium paid therefor_ (c) Nor shall the
Company be liable to passengers while any comntercial typeautomobile described in said application .as used to transport
materials or merchandise only is used for passenger carrying
purposes.
·
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VII. CLAI1\1:S AND SUITS.AGAINST ASSURED. Upon
the occurrence of an accident covered hereby and involving
personal injury and/or death or damage to property of
others, or both, the Assured shall give immediate written
notice thereof, 'with the fullest information obtainable at
the time, to the Company or its duly authorized agent. N otioo
given by or on behalf of the insured to any authorized agent
of the insurer witliin the State, with particulars sufficient to
identify the insured, shall be deemed to be notice to the insurer.. Failure to give any notice required to be given by
this policy witllin the time specified therein shall not invalidate any claim made by the insured if it shall be shown not
to have been reasonably possible to give such notice within
the prescribed time and that notice was given as soon as was
reasonably possible. If claim for damages is made· or suit
at law is brought the·Assured shall forward- to the Company
t~very Demand, Summons, Notice or other process as soon as
the sam·e shall l1ave been received by or served on him, and
the Company will, at its own cost, adjust such claim or defend such suit in the name and on behalf of the Assured or
other person entitled to benefit hereunder. The Assured shall
co-operate with the Company a.t all times in facilitating the
investigation and disposition of claims and suits but the 1\..s~ured shall not voluntarily assume any liability nor inGur
any expense nor settle any claim except at his own cost wit:bout the written consent of the Company previously given exeept that, in case of injury to the person of another, the Assured may provide at the Company's expense such immediate
surgical relief as is imperative at the time of the accident. ·
VIII. WAIVER. The Company shall not be held to have
waived any. provision or condition of this policy or any
forfeiture thereof by any requirement, act, or proceeding on
its pa.rt relating to the determination or adjustment of Joss
as herein provided for.
'
;I'

IX. SUBROGATION. The Company may require from
the .Assure~ an assignment of or power of attorney to prosecute at its expense but in the name of the Assured any right
of recovery against any party for loss or dama.ge, pa.yment
on account of 'vhich is mad-e. by the Company, and the ComPB:.UY shall pay to the Assured the net amount of any recovery
l~ss any payments it h~s made to the Assured under the policy.
· . X .. BANI<R.UPTCY AND INSOLVENCY. It is understood and agreed that the Insolvency or Bankruptcy of the
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Assured or other persons entitled to benefit hereunder shall
not release the Company from the paYJnent o,f damages for
injuries or loss occasioned during the life of the policy. In
case execution against the Assured or such other defendants
is returned unsatisfied in an action brought by the injured (or
if dea.th results from the accident by such ·other parties in
whom the right of action vests) because of such insolvency
or bankruptcy an action may be maintained by the injured
person (or such other parties in .whom the right of action
vests) against the Company for the amount of the judgment
of said action not exceeding the amount of the policy.
Form 10960-1-E
AETNA LIFE INSURANCE COMPANY
ACCIDENT AND LIABIIsiTY DEPARTlVIENT
I-IARTFORD·, CONNECTICUT
Policy No. J. A. 3615501.
IN CONSIDERATION OF THE DECLARATIONS in the
application, copy of which is attached and ma<je a part hereof, AN·D· OF THE PR.EMIUJ\{ provided in said application
the AETNA LIFE INSUR.ANCE COMPANY, hereinafter
called the Company, DOES HE·R.EBY INSURE
The Assured named herein subjec.t to the terms and conditions herein and endorsed hereon, while the automobile described is within the United States (exclusive of Alaska, the
Hawaiian, Philippine and Virgin Islands and Porto Rico}
and Canada, against the following risks:
CLAUS'E FIVE-LIABILITY FOR PERSONAL
INJUR·Y.
LOSS AND/OR EXPENSE RESULTING FROM
CLAIMS for damages upon tlw Assured on account of bodily
injuries and/or death accidentally suffered or alleged to have
heen suffered by any person (except employees of the AaAured while engaged in operating or caring for an automobile,
or injured in the course of employment in the business. of the
Assured or entitled to benefits under any 1l{orkmen 's Compensation law) by reason of ownership or operation of the
. described automobil~, provided the Company's liability for
loss on account of an accident resulting in bodily injuries
a.ndjor death to one person is limited to the sum stated in
Clause Five of Paragraph A pf said application aud, sub-
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to the same limit for ·each person, the total liability for
loss on account of any one accident is limited to the sum
stated in Clause Five of said Paragraph .A.
While any automobile, the owne~ship, maintenance or operation of which is c9vered .here.by, is within any state by
·whose laws insurance against th~ risks covered hereby is
then required as proof of financial responsibility prerequisite
to the granting or continuance of· authority to operate an
automobile upon the highways of such state, this policy shall
be construed to provide such insuranc~, with respect .to that
automobile, in the form and to the extent defined in the law
requiring· such proof~ Suc4 :construction, so far as· it is inconsistent with any of the terms. of th~s policy, shall apply
only to the extent of coverage, and the amount thereof so
defined, and in no case shall it operate to increase the amount
of .the Company's liability as limited hereunder. The -Company shall provide any certificate of compliance required
under such law unless it elects to cancel the policy. This
paragraph shall not be construed to avoid any of the terms
of the policy as between the Assured and the Company and if
the Company shall be obliged to pay and shall.pay a loss
which it would not have been obliged to pay except for the
terms of this paragraph, then the Assured shall reimburse
the C,ompany to the .extent of. such payment.
SPECIAL CONDITIONS.

COST OF DEFENSE AND INTEREST.
A. In addition to the limits of liability on account of claims
for injuries to persons th~ Company shall also pay the expense of litigation and all costs taxed against the Assured in
any' legal proceeding defended by the Company together with
nil interest accruing after entry of judgment up to the date
nf the payment by the Company of its share of the judgment.

TIME OF LOSS OR DAMAGE.
B. The Company is liable for only loss or damage caused
during the policy· period.
CONCURRENT .POI.JICY IN THE AETNA CASUALTY
.A.ND SURETY COMPANY.
C. This policy is attached to and issued concurrently with
a policy bearing the same number issued by THE AETNA
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CASUALTY AND SURETY COMP.ANY, of Hartford, Connecticut, to~ cover other risks on the same subject of insurance. The declarations of the Assured, which are in part the
consideration of that policy, ,are hereby referred to and made
a part of this policy, and any notice or proof of loss required
by the terms of the policy and served upon THE AETNA
CASUALTY AND SURET.Y COMPANY shall be sufficient
ser..vioo upon this Company.
IN WIT.NESS Wff.EREOF, The Aetna Life Insurance
Company has caused this policy. to be signed by its President
a.nd a Secretary a.nd countersigned by a duly authorized
n:gent of the Company.
JOHN B ... BRAINARD,
President.

E. C. HIGGINS,
Secreta.ry..
S'ecretary, Accident and Liability Department.
Countersigned~

SCOTT & BOND, Agents~
G. W. BOND,
General Agent-Manager.
Form 11157

EXHIBIT NO. 3.
STATEMENT OF K. A. McMANNAWAY.
'·-

· .I, K.~.A.. McMa.nnaway, twenty two years of age, of Thaxton,
Va., was at ~rr. Johnston's house, in Deep Creek, with Peyton
Campbell, on January 3rd, 1932, about 3 :15 P. ~L. Campbell
had his truck and my brother, Julian McMannawa.y, part
o:wner of' our conc.ern, said tl1at a conveyor 'vas broken down
a.nd told Campbell and me to go over on the- Gilmerton Road
to get a colored ma.n that. was there, and bring him back to fi:X!
the conveyor. Campbell and .I started out and Campbell
'told me to drive his truck which I did. Campbell was in the
seat with me.
Campbell, on that particular day wa.s paid $1.00 an hour
for his services and his truck. This is different; though,
from what they usually do because my brother· usually allow
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Campbell so much time to haul a load in, which is usually
$1.00 a load and the time allowed constitutes an hour.
Campbell's truck is a one and one-half ton ford and this is
the one that "ras involved in the accident. We had gone north
on the George Washington Highway, which is Va. Route 17,
and had just turned east into the Gilmerton Road, which is
a side road about ten feet wide and of macadam construction and semi-oval in shape. The road was dry and the
weather clear on the day in question. We were proceeding
about twenty-five miles an hour. About sixty feet in front of
us was a ford Roadster operated by I-Iersey Campbell, of
Route 3, Staunton, Va. He, also, was proceeding about
twenty-five miles au hour. The claimant, Mr. Andrew Yanago,
who lives near Deep Creek, was standing· about hvo feet on
the south side of the .road on the macadam, talking to three
unknown negroes. Mr. Yanago was drunk. The ford in
front of me successfully passed by Mr. Yanago which ford
was being driven by Mr. Campbell. Just as this car passed
him he started baclnvards towards the center of the road
and I w-as close on him at the time. I did. the only thing I
could and that was to cut out to the left, or north side of
the road and blo'v my horn. One of the negroes tried to pull
Mr. Yanago back but was unable to do so. }.{r. Ya.nago backed
into the right rear dual 'vheel of my truck as I passed him.
About the- time I was passing Mr. Yanago, an unknown car
·was proceeding west on this road and I pulled over so far
on his side of the road to avoid the claimant that it forced
this unkn-own car off the road entirely on the north side. Mr.
Y anago was knocked down when he sb~ck my wheel but the
truck did not run over him. I went on up the road a ve_ry
short distance and turned around and came back to assist
the man, if I could. Yve put him in Mr. Hersey Campbell's
car and took him to J(ing's Daughters' Hospital, in Portsmouth, Va. I. am positive the man was drunk and Mr. Bill
Almond, of Deep Creek, Hersey Campbell and. Julian ~fc1\fanna,vay, my brother, all helped to pick him up and all
of them thought he was drunk and.smelled whiskey on him.
I have not any driver's lice-nse f<?r th~ ye~r 1932 but I
did have one for 1931 but I do not know the number.
·I told my ·brothers ·about the accid~ht and told tl)em .to
report it to the company, at the time, but due to an oversight
on their part, they failed to report same to the company
until March 1st, 1932, wh~n they received suit pa.pers from
the claimant.
Signed K. A. Mc}JIANAWAY.
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Witness:
March 3rd, 1932.
kj

Andrew Yanago

vs.

Aetna Life Ins. Co.

J any. 6th, 1934.

c. w. c.
EXHIBIT NO. 4.
Andrew Y anago

vs.

Aetna Life Ins. Co.
Jany. 6th, 1934.

c. w. c.
Mar. 16, 1932.
Receipt for Registered Article No. 26786.
Registered at the Post Office indicated in Postmark ..
(Postmark of)
Norfolk, Va., 1\tiar. 16, 1932. Registered.
Fee paid 15 cents. Class postage 1.
Return Receipt fee 3. Spl. Del'y fee ..... .
Delivery restricted to addressee :
in person .............. , or order ........... .
Accepting employee will place his initials in space indicating restricted delivery.
POSTMASTER, per ....... J ......... (~Iailing Office)
The sender should write the name of the addressee on back
hereof as an identification. Preserve· and submit this receipt
in case of inquiry or application for indemnity.
Registry Fees and Indemnity.-Domestic registry fees
range from 15 cents for indemnity not exceeding $50 up to $1
for indemnity not exceeding $1,000. The fee on domestie
registered matter without intrinsic value and ~or which indemnity is not paid is 15 cents. Consult postmaster as to tlie
specific domestic registry fees and as, to the registry fees·
chargeable on registered parcel-post packages for· foreign

And~ew

Y~ago v .. Aetna Life Ins. Co.

, 9~

countries.. Fe·es on d9mestic registered C. 0. D.. mail rang-e
from 25 oo-nts to $1.20. Indemnity claims must be filed within one year (C. _0. D~ six months) from date of mailing. ·
Form 3806 (Rev. 7-1-29)
U. S. Goye_~ment Printing Office: 1929.

c5-6852.

Ex. 4 V. H. F.
(See MS. for original return receipt)
Andrew Y anago

vs.
Aetna Life Ins. Co...
.

,Jan. 6th, 1934.

, I

c. w. c.
RETURN RECEIPT.
Received from the Postmaster the Registered or Insured
Article, the original number of wh!eh appears on the face of

.

fu~~~

J. J.

Mo~IANA.WAY.

{Signature or name of addressee)
{Signature of addressee's agent)
Date

or delivery 3-17, 1932.

Form 3811
U.. S. Government Printing Office, 1930.
In re: 58-AV-42U59; McMannaway Bros vs. Andrews
ago.

Y~..

l\fr. J. J. ]yfc¥annaway,
Thaxton, Virginia.
Dear Sir:
This is to advis·e you that after ou~ careful consideration
of this case, we have reached the conclusion that your failure
to report this accident to· us promptly, which our policy contract calls for, has been the means of prejudicing our rights
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iD. this case and we are, therefore, foreed to advise you that we
shaJl have to decline to accept this case· for handling as we
are denying unde·r our· policy contract to you.
It will be our suggestion that you make prompt arrangements with an attorney to defend yourself in this action
against you.
I merely mention this fact in- a helpful and constructive
way, only.
.
I am returning herewith- notice- of motion you turned over
to our Roanoke Office.
I regret our inability to handle this claim for you but I am
sure you will agr•ee that our rights have been prejudiced
and consequently there is no ather course open to us.
. Yours very truly, _
fJkj
Ex. #4 V. H. F. ·
EXHIBIT NO. 5.
Virginia:
In the Circuit Court of Norfolk County..
.
.
Andrew Yanago, Plaintiff~ ·

vs.
Peyton Campbell and 1{. A. McMannaway, Defendants..

NOTICE :oF MOTION FOR JUDGMENT.
Andrew Yanago
4

•

•

•

•

•

0

•

•

•

~

•

•

•

•

vs.
Aetna Life Ins. Co.
Jan. 6th, 1934.

c. w. c.

Virginia:
. . _
In the Circuit Court of Norfolk County.

· '·
NOTICE OF MOTION FOR JUDG~1:ENT.'
Andre'v Yanago, Plaintiff,
'08.

Peyton Campbell and K. A. McMannaway~ Defendants.
To Peyton Campbell, Deep Creek, Virginia, and K. A. Me, .Mannaway, Bedford, Virginia:
You are hereby notified that I shall on the 6th day of June,
1932, at 10 o'clock A. M., or as soon thereafter as I ca.n be
heard, move the ·Judge of the Circuit Court of Norfolk .
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County, Virginia, at the Court House, thereof, for a judgment
and award of execution against you for the sum of Ten Thous"'"
and ($10,000.00) Dollars, for this, to-wit:
.That heretofore, to-wit, on the 3rd day of January, 1932, you
owned, operated and controlled an automobile truck which
you were driving on the public road between Gilmerton and
Deep Creek in Norfolk County, Virginia, and that by reason
of your negligence you caused the said truck and a piece of
metal and wood which extended from said truck to come into
violent contact with this plaintiff, causing the plaintiff to
suffer serious and permanent injuries in and a.bout his head,
right leg and body, and causing him to expend a large sum
of money in endeavoring to be cured of said serious and permanent injuries, and will cause plaintiff in future to expend
a large sum of money in .endeavoring to be cured of said
injuries; and caused the plaintiff to lose a large sum of
money. on account of being unable· to follow his usual <:lCCU-:pation hy reason of said injuries ; and will· in future cause
plaintiff to· lose a large· sum of ·money on account of being
unable to pursue his usual occupation.
.ANDREW YANAGO,
By A. A. BANGEI.,,
Counsel.
~I. J\II. I-IILLARD,
A. A. BANGEL, ·p. q.

Executed the within notice this the 19th day of May, 1932,
within the county of Bedford on 1(. A. McMaunaway, he not
being found at his usual place of abode by delivering a true
copy to Fannie E. 1\fcl\fanna.way, and e·xplaining the purport
thereof, she being a m·ember of the family and over the
age of 16 year, and she being found at his usual place of
abode at the time of service·.
J. P. MARSHALL,
Sheriff of Bedford Co. '
Executed in the City of Portsmouth, Virginia, this the 13th
day of M~.y, 1932, by serving a copy of the within Notice of
Motion for Judgment on Peyton Campbell, in person.

A. A. WENDEL,
Sheriff of Norfolk County, .Virginia.
By S. W. GARDNER,
Deputy Sheriff.
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We, the Jury, find for the plaintiff and assess the damages
at $5,000.00.
J. S. ROPER, Foreman.
EXIDBIT NO. 6.
16/24
Andrew Yanago
vs.
Peyton Campbell et al.

Fi. Fa.

To 2d Dec. Rules, 1932.
;

A. A. BANGEL, p. q.
To hand this . . . . . . . . . . . . . . . . . day of . . . . . . . . . . . . A. D.
193 .. , a.t . . . . . . . . M.
No effects.
A. A. WENDEL,
Sheriff..

10/18/32
Circuit Gourt of Norfolk County.

A. B. CARNEY, Clerk..
The Commonwealth of Virginia,
To the Sheriff of Norfolk County, Greeting:

WE COMMAND YOU, that of the Goods and Chattels of
Peyton Campbell and K. A. McMannaway, Defendants, late
in your bailiwick, you cause to be made the sum of Five
thousand dollars and No cents ($5,000.00) with interest thereon, to be computed after the rate of six per centum per
annum from the 21st day of June, 1932, till payment ...... .

. . . . . . . . ............................................. .

which Andrew Yanago, Plaintiff, lately of our Circuit Court
of Norfolk County, has recovered against the said Defendants for debt. Also $14.50, which to said Plaintiff in the same
court were adjudged for his costs in that behalf expended
whereof the said Defendants ate convict as· appears to us of
record; and how you shall have executed this writ, make
known at the Clerk's office of our said Circuit Court of Norfolk

Andrew· Yanago.·v.
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County, at Rules to be holden for the said Court, on the third
Monday in D·ecember, 1932, and have then and there this writ.
William, A. B. CARNEY, Clerk of our said Court, at his
office, the 17th day of October, 1932, in the 157 year of the
Commonwealth.
. ..
.

A. B. CARNEY, Clerk.
By V. C. RANDALL, D. C.
Costs:
Clerk ................ $
Writ Tax ........... .
Attorney .......... .
Sheriff .............•
$

Andrew Yanago
vs.
Aetna Life Ins. Co.

J any. 6th, 1934.

c. w. c.
EXHIBIT NO. 7..
In the Circuit Court of Norfolk County, Virginia.
NOTICE OF MOTION FOR

JUDG~IENT .

...t\.ndre'v Yanigo, Plaintiff,
vs. .
'
Peyton Campbell and I\::. A. Mc.Mannaway, Defendants.
Retd. Mar. 8th, 1932.
Virginia:
In the Circuit Court of Norfolk ·County.
NOTICE OF MOTION FOR JUDGMENT.

Andrew Yanago, Plaintiff,
vs.
.
Peyton Campbell and K. A. McMannaway, Defendants.

R..
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To Peyton Campbell, Deep Creek, iVirginia, and K. A. Me. Mannaway, Bedford, Virginia:

. -you are

,hereby notified th~t l shall on the 25th day of
March, 1932, at 10 o'clock A. M., or as soon thereafter as
I can be heard, moye the Judge of the Circuit Court of Norfolk County, Virginia, at the Court House thereof, for a judgment and award .of ~ecution against you for the sum of
Ten Thousand ($10,000.00) Dollars, for this, to-·wit:
That heretofore, to-wit, on the 3rd day of January, 1932,
you owned, operated and controlled an a:ut9mobile.truck which
you were driving on the public road betw~en. Gilmerton and
Deep Creek in Norfolk ·County, Virginia, a~d that by. reason
of your negligence you caused the said_ trtJck a..nd. ~ piece of
metal and wood which extended from said truck to come into
violent contact With this plaintiff, c.ausing the plaintiff to
suffer serious and permanent injuries in and about his head,
right leg and body, and causing him to expend a large sum
of money in endeavoring to be cured of said serious and permanent injuries, and 'vill cuase plaintiff i.n future to expend
a large sum of money in endeavoring to be cured of said injuries; and caused the plaintiff to -lose a large sum of. money
on account of being unable to follow his usual occupation by
reason of said injuries; and will in future cause plaintiff to
lose a large sum of money on account of being unable to pur;..
sue his usual occupation.

ANDREW YANAGO,
By .l\.. A. BANGEI.,,
CounseL
M. M. HILLARD,
A. A. BANGEL, p. q.
Exe·cuted the within Notice this the 1st day of March,
1932, within the county of Bedford oil K. A. McMannaway.
He' not being found at his usual place of abode by delivering
a. true copy to Julius McMannaway and explaining the purport thereof, he being a member of the family and· over the
age of 16 years, and he being found at his usual place of
abode at the time of service.

J.P. :M;ARSHALL,
Sheriff of Bedford Co. .

,. . ._
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Virginia:
In the Circuit Court of Norfolk County.
NOTICE OF MOTION FOR JUDGl\fENT.
Andrew Y anago, Plaintiff,

vs.
Peyton Campbell and I{. A. MeMannaway, Defendants.
To-Peyton Campbell, Deep Creek, Virginia, and l{. A. McMannawy, Bedford, ·virg·inia:
You are hereby notified that I shall on the 25th day of March,
1932, at 10 o'clock A. M., or as soon thereafter as I can be ,
heard, move the Judge of the Circuit Court of Norfolk County,
Virginia, at the Court House thereof, for a judgment and
award of execution against you for the sum of T·en Thousand ($10,000.00) Dollars, for this, to-wit:
That heretofore, to-wit on the 3rd da.y of January, 1932, you
owned, operated and controlled an automobile truck whic.h
you were driving on the public road between Gilmerton and
Deep Creek in Norfolk County, Virginia, and that by reason
of your negligence you caused the said truck and a piece of
metal and wood which extended from said truck to come into
violent contact with this plaintiff, causing the plaintiff to
suffer s·erious and permanent injuries in and about his head,
right leg and body, an,d cuasing him to expend a large sum
of money in endeavoring to be cured of said serious and permanent injuries, and will cause plaintiff in future to expend
a large sum of money in endeavoring to be cured of said injuries ; and caused the plaintiff to lose a large sum of money
on account of being unable to follow his usual occupation
by reason of said injuries; and will in future case plaintiff
to lose a large sum of money on. account of being unable to
pursue his usual occupation.
ANDREW Y.ANIGO,
By A. A. BANGEL,
Counsel.
M. M. IDLLARD,
A. A. BANGEL, P. q.
Andrew Y anago

vs.
Aetna Life Ins. Co.
Jan. 6th, 1934.

c. w. c.
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page 112 ~

Supreme Court of Appeal~ of Virbrini~.
JUDGE'S CERTIFICATE.

I, C. W. Coleman, Judge of theCircuit Court of the County
of Norfolk, Virginia, who presided over the foregoing trial of
Andrew Yanago, Plaintiff, against Aetna Life Insurance Company, defendant, do ce-rtify that the foregoing, together with·
the exhibits therein referred to, is a. true and correct copy and
report of the evidence and all of the ·evidence, the testimony,
all of the instructions granted and refused by the court, and
other incidents of the said trial of the said case, with the
motions, objections and exceptions of the respective parties
as therein set forth.
·
As to the· original exhibits introduced in evidence, as shown
by the foregoing report, to-wit:
Exhibit No. 1, waiver agreement.
Exhibit No. 2, insurance policy.
Exhibit No. 3, statement of IC A. McMannaway.
Exhibit No. 4, letter of March 16, 1932, receipt for registered letter, and return receipt for registered letter.
Exhibit No. 5, notice of motion returnable to the 6th day
of June.
Exhibit No. 6, levy on judgment.
Exhibit No. 7,. notice of motion returnable to the 25th day
of March which have been initialed by me for
page 113 ~ the purpose of identi:ficatign, it is agreed by the
plaintiff and the defendant that they shall be
transmitted to the Supreme Court of Appeals as part of the
record in this case, in lieu of certifying to said court copies
of said exhibits. ·
And I do further certify that the a.ttorney for the defendant
had reasonable notice, in writing, given by the Plaintiff,
of the time and place when the foregoing· re-port of the testimony, exhibits, instructions, motions, exceptions and other
incidents of the trial 'vould be tendered and presented to the
undersigned for signature and authentication.
Given under my hand this 6th da.y of Jannary, 1934, within
sixty days after the entry of the final judgment in said cause.
C. W. COLEMAN, {Seal)
Judge of the Circuit Court of Norfolk
County, ~Virginia.

--
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CLERK'S CE-RTIFICATE.

I, A. B. Carney, Clerk of the Circuit Court of the County
of Norfolk, Virginia, do certify that the foregoing report
of the testimony, exhibits, instructions, motions, exceptions
and other incidents of the trial in the case of Andrew Y anago,
Plaintiff, against Aetna Life Insurance Company, Defendant,
together with the original exhibits therein referred to, all
of which have been· duly authenticated by the Judge of the
said court, were lodged and filed with me as Clerk of the said
COI;Irt on the _6th day of January, 1934.
A. B. CARNEY,
Clerk of the Circuit Court of the County of
Norfolk, Virginia.
.
By V. C. RANDALL, D. C.
A Copy-Teste :
M. B. WATTS, ·C. C.
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