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'PETITION FOR WRIT OF· ERROR.
'

·To th~ Hon_o;~ble--Justices··of the Supreme. Court .of .4Ppe.at$
ofVirgit~ia:

.\'

1 '·.·,.

.\-

Your Petitioner, Lloyd S. Dralrc.~, respectfully represents
unto Your Honors that he__is aggri~ved by .a j~dgment o~ the
Court of Law and Chancery of the City of .NQrfolk, :Vi~ginia,
entere.d on the 17th day of.1Fe~rnary, 1936, ~hereby your peti-:tioner·was·adjudg.ed in contempt of s·aid Court and an attaeh· _
ment was ordered issued against him to attach and take in
cust.oqy:his.person and holq ancL~Qn;fine 4im i.n the jail o~ the
City oT· Norfol)r u~~iJ certain 'moneys cqllected by your petitioner .w.ere. paid~J>y your petitioner to one W: ~· Parker, al"l~ged t~fhave l;>een'IFReceiyer.
·
.
.
·· A trJinsptipt·of..tlie t€ico~d of'-the. proceeding~ in wh~~h. said
order w,8.s1 •entered~ is' :file'd herewith. ·
·
·
·.- "; • . - . •-....., • ~ J :·., .. : . r
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•
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Supr~e

Court of Appeals of Virginia.

BRIEF STATEMENT· O:Jr FACTS.

&;

On the 31st day of Janfti.:
i~a6. National Bank of Commerce of Norfolk filed in the Court. of Law anj Chancery of the
Citr of N.odolt what it .desigilAted as •~ APPLIOA.'liTON FQR
1

APPODtT:.MENT OF A BECEIVElR .PtmStJANT TO SE!C-

TION 3812 OF THE CODE OF.VIRGINIA". That application appears on pages 1 attd ·a of the Transcript of the Record.
It alleged that Marine Equipment Company, Incorporated,
was a corporation duly chartered ttnder the laws ·of the State
of Virginia on February 9, 1927; that National Bank of Com!llerce. was a creditor ~~aid e~~poratio~-:~ an amount exc~~d
Ing F1ve Thousand Dollars ($5,000.00) In excess of secunbes
held by it for said indehtedil~ss; that, on May 31st, 1932, the
charter of" said Marine Equipment Company, Incorporated,
was annulled because ·of· its failure to ~ay Registration Fees
and Fran·chise Taxes tor the two· prec~ding years, and that
thereby said corporation was dissolved; that the principal
office of said corporation was in the City of Norfolk, Virginia.
mhe·
\.
. .prayer-. of said application was in the following ·words-:
.
'

~

''WHEREFORE, yottr petitioner makes application to this
Honorable Court for the appointment of a Receiver or Re·
ceivers of and for such corporation, to take charge of the estate or effects thereof, and to collect the debts and property
due and be~Qtiging Jo ·A!lid. corporation1 ."With all of the powers
and authority proVIded by law.;'
It 'Will be noted that no person 'or corporati01~ was named as
p_arty f!,efendant. to said_ petitiqn and that n~ proces$_ ag~i~~
(l,ny;·tJiJrson or fJtJrpor(J,tiofl as defendO/h,t was pt'fll!J6d. for or
'requested.
·
On the same day the said application was filed the following order was ·entered in said cause:
·

. ''Upon appliaation of National Sank ~~ Oommer~e of Nor·
folk· this dar _filed upon notic~ ,accept~d by Henry B<Jw~en,
E!·sqit·eou~Efel for _the lorm«l~ ofticers an<! 4ir~ors ot amd Ma.a.
rme Equipment Oompany,Incorporated, it is

· ''ADJUDGED OltDEiiED .A.N-ll D:ElOltEED that William
L. ~ark(!r b~ a~d he _is hereby ~ppointed Receive~ o~ a;nd fo:C

Martne Equi}~ment Co~pa;ny, ~cor~orated, -~ Ytrgt~a cor•
poration;- havmg· ita pr1nc1p~l office 1n the Olty of Norfolk,
Virginia, to take charge ot !he estate or e«oots ol said Ma~
rine Equipment Company, Incorporated, and to collect the

Llotd

s. Drake "-f- Nat, :bk~ of Oommaroo, etc.

·a

p~Operty due and belonging to it, with power to
prosecute and defend, in the name of the Corporati~n or other•
wis~, ,all such suits as may be nQCessary or proper for the purpose aforesaid, and to appoint as agant or agents under him;
and to do all other acts which might be do11e by sueh dOl'~
poration, if in being; that may be necessary far the finill ~·SfJt.
tlenten~ of the unfini.shed buain~ss ot the eorporatian; and it
is further ordered ·that said Receiver. (3Utet :into bond in
the am~nt of $51000 with se<mrity to be approved by the Clerk
of tlps Court and that said Rooeiver shall deposit all mon(JfS
co~g into his hand_s in the Soaboard Citizens Natiotlal Bank
of .N~rfolk~ ·va,, and it is , · · . . ··
.

delits and

.

.

''FURTHER ORDERED that Hugh W. Davis b" and hei~
he~eby appointed counsel f~r the Receiver herein; and it is
o

•

~

.,.. •

0

I

··· ·''FURTHlDB OllDEklDD that tba farmer oitioors and di·
rootors ~~said 4orpCJration; aoooun~ fot and deliver to said Be•
~eiver all assets of said corporation which· hav~ come into their
pos~ae~sion, ; '
·
-

.

· · .lt t~lll be noted that that order was ·entered ttpon the (1,1J'!Jl~
c4ti6n of National Bank of CommerctJ of Norfolk and 1 'Upon
taotioe.acceptetl by Henry Bowden, Elig.; tJoureseZ for thtJ forA
mer officers anil directors of llaid Marine Equipment ·Oomr

pany, Incorporated;,.
~
. '
· lt will b'IJ /1trther noted that nowhere d~d i~. appeM w~o
were ·tJM former ~ffioera fMI,fl directo·rN of said lJIMine Jj}qwi1Ja

mtJnt 0ofnpant1J.1nco'l'poratea, tor whom aaid Henry Bowden

1.oas counsel, · .

·

, Sttb$equent to the entry of the ordet last mentiooU:td~ to..w:tt,
on the 5th day of February, 19361 an order 'Was entered by _

the Court o~. Law and Ohan~e:ry ordering your petitioner to
appear before the Judge of said Ooutt on the 13tli day of February, 1936, and. account for all the assets of Marine EquipniGht O~panyf Incorporated, ·coming. into hia hands or under
his ~on~~C)l and ~o. show cauae1 if any he ~ottld; why he should
not be adjudged in colltempt for ~ig failure to obey t~e or·
der he'feinabove s~ forth entered on the Slat day of January,

1986.
· On the 18th day of Fabruary, 1936, the return day of the

Rule last meD:tioned, your petitioner appeared and made a
Motion in 'Writing to quash and dismiss said Rnle and Order
?n· the following grounds:
: · '.' {1). %e Oott~ ha~ and has no jurisdiction in this pro-

Supreme· Court. ·of Appeals ·of Virginia.

cee~s to e~ter. such order, and the same is .void and of ·no
because of. the want of such jurisdiction:
·· -·
.. ''(~)It i~ -nowhere alleged and does·not in any wise appear
that tl!~- said Lloyd S. Drake had at the time of the. appoint~
inent of-the Receiver herein pr_has now. in his possession any
assets, _propei:tY or money, which. belonged to or was o:w.ned
by Marine. ~.quipinent. Company, .Incorporated, at the time
j.ts cha~te.r was· annulled: on 1\Iay 31, 1932, and when .it; ·was
~ssolved as ~ll~ged in the.p~ragraph No.3 of the application
and pe~ition: ·of.. the. plaintiff or petitioner; it being .impossiJ>Ie. for_ sajd·.¥arine -Equipment. -Company, Incorporated, :to
ha~e acquired after the day of its. dissolution.aforesaid/~ni}'i
assets or property by continuing the business for which it
was esta:blished or. cliarter~d.."::
-..
effe.~t

aia

The Cou~t overr~ed ~etition~:~ 's motion. to quash.
ills~
miss said--Rul~.and Order:·and.tha plaintiff'~ex~pted 'as shown
by._his Bill o.f Exception ·Number .l, pages ·18 and 19· of the
Transcript pf the ·Re¢or.d~ . · .. · ·
·. 1~
• •
•
·:
After the Court had overruled petitioner's motion fo ·quas~
_ and dismiss said Rule, petitioner, without waiving his motion thus overruled; :filed···his answer· to s·aid ~cause; ahd ~evi
dence being introduced by . him and the· National ~Bank · of
Coin1llerce···before it,. the Court entered an order ~-adjudging
your petitioner. in ·contempt,: from which yolir.~petitioner now
.· · -t_::n·•':-·..
seeks ·a Writ of Error.
.. ··mhis is .a· sufficient statement of facts· to bring before: Y.our
Honors petitioner's ~first Assignment· of,, Error."'· An~ elabo. .
ration of .Jhese. facts . ;·and ·a statement ..of Jurther faQts· .will
precede petitioner's second Assignment of Error.~~.··· .... ,
. ··The refusal ~f- the' Court to· qua~h:,and~dismiss·thefRule
~gainst your petitioner constit:utes:;·his": ·
·
>· . ~

FIRST' ASSIGNMENT. OF ·ERROR•.
.

.1·

'

;

•.

_;

.

. .

· It :will be noted -·from the preceding .-statement that the
petition filed . by the National· Bank ·.of .Commerce ~is 'alleged
to: ,be a petition undef Section 3812· of the Code of Virginia,
but. this is manifestly· a clerical error. The· petition. was re;.
ally intended to be :filed under Sections 3810-3813 of the Code
of ·Virginia, which alon~ proyide for a Receivership in such
cases as this.
. . . '.
r
'
.
· Section.-3818; :so.·far a$ pertinent here provides as-follows;·
.

.

\

"When any corporation organized under the laws· of this
State .shall be: dissol:'\ted in Jlny~ m~@~!\ what~v:~t;· tll:e ,~j~cuit
court of the county, or the circuit, ~orporation,, or other court

•
Llpyd·~.
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having. equitable jurisdiction in the city where its principal
office is located, on application of any creditor or stockholder
of such corporation, at any time, may either· continue such
directors, trustees, as aforesaid, or appoint one or more persons to be receiver or receivers of and for such corporation,
to· take charge of the estate or effects thereof, and to collect
the debts and property due and belonging to the company,
with power to prosecute and. defend, in the name of the corporation or otherwise, all such suits as may be necessary or
prdper for the purpose aforesaid, and to appoint an agent
or agents under him or them, and to do all other acts which
might be done by such corporation, if in being, ·that may be
necessary for the final settlement of the unfinished business
of the corporation·; and the powers of such trustees or receivers may be continued as long as the· court shall think
necessary for the purpose aforesaid. The court shall have
jurisdiction of said application and of all questions arising
in the proceedings thereon, and may make such orders and
decrees and issue suc.h injunctions as justice and equity shall
require.''
.
.
.
.
'

.

: This Section accomplished two purposes and was only intended to accomplish two purposes, as follows: (1), It conferred on certain courts of equity jurisdiction, not theretofore
possessed by equity courts, to appoint receivers in the cases
specified in said Statute. And, (2), it designated the courts
having equitable jurisdiction in the city whe~e the principal office of the dissolved corporation was located. as courts·
where such reeeivers should be appointed.
The Legislature did not intend that such a receiver should
be appointed by the courts d~signated on the mere ex- parte
application or petition of an individual or corporation. Had
the Legislature so intended, the statute authorizing the appointment would have been unconstitutional and void.
, In 12 Corpus Juris, page 1228, Section 1006, is to be found
all that can be said on this subject:
"Notice to a part)7 whose· rig·hts are to be a:ffecte<.l by judicial proceedings is an:' essential element of due process.
In the exercise of legislative functions ~otice is not essen;..:
tial, as where one is affected by the exercise of the police
power~ But judicial proceedings, although authorized pursuant to the police power, must conform to the requirement
of due process which necessitates notice to the person affected.
Where boards or commissioners act in a judicial or quasi
judicial capacity, notice is necessary to render· their orders.
due process. The law authorizing the proceedings must re-

6
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quire notice or it will be unconstitutional. It is not enough
that a person may by chance have notice, or that he may, as a
matter of favor or co~rtesy, have a hearing. But a statute
will not be held unconstitutional for failure expressly to provide for notice, if the.requirement of notice may be fairly implied from a consideration of all its provisions, and according tn so1ne authorities a requirement of notice is to be implied from the very fact that it is a constitutional requirement, irrespective of particular provisions in, the statute 'ttn·
der which the proceeding is had. Under this view the statute i~ not unconstitutional unless it undertakes to dispense
with not·ice."
·
It is not thought that the statute here is unconstitutional,
but it is thought that the requirement of notice is implied
from the very fact that it is a constitutional requirement as
set forth Un.der the italicized lines in the quotation just
made.
The proceedings contemplated by the statute is the usual
proceedings in a court of equity and the application should
be made in and by a regular suit in equity for that purpose.
Many other states have statutes similar to Section 3813
of our Code, and in none of them so far as we have been
able to discover has it ever been attempted to appoint areceiver upon a mere ex parte application and upon a petition
to which there was no party defendant and without the issuance of any process whatsoever bringing any defendant
into court.
It will not do to say that the proceedings under the statute
is a proceedings in rem., because even in in retn proceedings
there must always be some notice, constructive or otherwise,
before the ·court can take any action. This is too clear .for·
argument, and is exemplified every day by publications, in
attachment proceedings, in libel in rem proceedings, in eminent domain proceedings, in divorce proceedings and in every
other proceedings in rem that ever occurs in any court.
In 14a Corpus Juris, page 1183, Section 3856, in speaking
of proceedings for the appointment of a receiver for· the
assets of a dissolved corporation under statutes sueh as these,it is said: ·

''An order appointing a receiver cannot properly be made,
except in a proceeding to which the corporation or its successor or substitute is a party. And so the statutory trustees .
must be made parties respondent where the assets are in
their hands.''

Lloyd S. Drake v. Nat. Bk. of .Commerce, etc.
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· In 14a Corpus Juris, page 965, Section 3188, it is· said:
''A proceeding to appoint a receiver is essentially a pro~
ceeding against the corporation; and the appointment .of a
receiver cannot be made unless the corporation is a party to
th~ proceeding.''

In Smith, v. Ely, etc., Dry Goods Co. (Miss.), 30 Sou. 65Q,
it is held:

''An ex parte·· proceeding by a bill or petition, with no defendant, brought by stockholders for the ·appointment of a
receiver of a corporation, is absolutely void.''
Our Corporation Act is modeled on the New Jersey Corporation Act. By the New Jersey Corporation Act it is provided, in language almost similar to Section 3813 of . our
Code, that:
''When any corporation shall be dissolved in any man-·
ner whatever, the court of chancery, on application of any
creditor or stockholder at any time, may either continue the
directors trustees as aforesaid, or appoint one or more persons to be receivers of ·such corporation, to take charge of
the estate and effects thereof and to collect the debts and
property due and belonging to the corporation, with power
to prosecute and defend, in the name of the corporation or
otherwise, all suits necessary or proper for the purpose&
aforesaid, and to appoint an agent or agents under them, and
to do all other acts which might be done by said corporation, if in being, that may be necessary for the final settlement of its unfinished business; and the powers of such trus-tees or receivers may continue as long as the court may think
necessary for such purpose.

•

•

''The court of chancery shall have jurisdiction of said
application, ·and of all que~tions arising in the proceedings
thereon, and he may make such orders. and decrees therein
as justice and equity shall require.''
_It should be carefully remembered that the Court of Chan-

c~ry· in Ne~ Jersey is a distinct court by that title, just as
~our Circuit Court and the Court of Law and Chancery are
~stinct courts by their respective titles, and that our stat-

ute, Section 3813 of the Code, refers to the Circuit Court

8
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or ; other court having equitable jurisdiction, just _as the
New Jersey Act refers to the Court of Chancery. All the
proceedings that have taken place in New Jersey under this
~tatute, so far as we have been able to discover the same, have
p~en proceedings in the nature of suits_ in equity br9ught
by creditors or stockholders against the corporation and i'Q.
which the corporation was named defendant. ·
·

Newfoundland R. ,.R. Construction Co·. v.···scliack, 40 N. J.
Eq. 222-229;
. American Surety Co. v. Great White Spirit·-.·Co., 58 N. J.
Eq. 526;
· .
. .
.
·. ·
.Friendship Tel. Co. v. Newm·k Tel. Co .. -(N. J.), 103 Atl.
256.

. ):t will be noted also from the eas~s ·cited that. the New
;Jersey court holds that the mere fact that a. corporation has
been dissolved does not ipso facto entitle a creditor or stockholder to the appointment of a receiver under such a statute
as ours and that dis~retion in the appointment of a receiver
should be exercised upon proof of breaches of trust, or misconduct, or incapacity evincing unfitness of the directors to
properly discharge the duties of winding up such dissolved
corporation. And if this is the construction of our statute
also, it becomes even plainer that this must be made to appear in an· inter partes suit in chancery where all parties
can be heard.
·
.·,
·
Indeed, it would seem that in ·New Jersey if the statute
had been construed as authorizing· an appointment · in an
ex parte proceedings and without notice, that it would have
been entirely unconstitutional. See Shaw v. Standard Piano
Co. (N. :,J.), 100 Atl. 167, aud Morse v. Metropolitan 8. 8~
Co~, 102 AtL 524. ·
_
.
.
In Delaware, Section 43 of the General" Corporation Law
provides as follows:
''When any corporation organized under this act shall be
in ·any manner whatever, the court of chancery on
application of any creditor or stockholder of said corporation
at any time, may either· continue said directors, trustees as
aforesaid, or appoint one or more persons to be receivers of
and for such corporation, to take charge of the estate and
~ffects ·thereof, and to collect the debts and property duly
belonging to the company, with power to prosecute and defend,· in the name of the corporation or otherwise, all such
S:llits as may be necessary or proper for the purpose afore~
said, and· to appoint an ·agent or agents under ~h~m~ a"Q.(f.
~ssolved

Lloyd S. Drake v. Nat. Bk. of Commerce, etc.
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to do all other acts which might be done by said corporation,
if in being, or that may be necessary for the final settlement
of the unfinished business of the corporation, and the powers
of such trustees or receivers may be continued as long as
the chancellor shall think necessary for the purposes aforesaid.''
And Section 44 of the same law provides that:
''The court of chancery shall have jurisdiction of said application mentioned in Section 43, and of all questions arising in the proceedings thereon,. and may make such orders
and decrees and issue such injunctions· therein, as justice and
equity shall require.''
- The almost exact similarity of these sections with Section
3813 of the Code of Virginia will be apparent.
In Harned v. Beacon Hill Real Estate Co. (Del.), 84 Atl.
229; 234, the court, in construing these sections, says :
I

''Section 43 very properly provides a remedy for the creditors and stockholders of the dissolved corporation which may
be invoked for their protection at any time if the company
refuses, fails or neglects to settle and close its business.
''What then does Section 43 mean when reasonably construed!
"1. That the Court of ·Chancery shall have power to appoint a receiver for any dissolved corporation if in the judgment of the court it is necessary or proper to do so.
'' 2. That such power may be ,exercised at any time after
the dissolution.
·
'' 3. No other procedure being prescribed by the statute,
such procedure and practice shall be adopted as is approved
and follow-ad in the Court of Chancery in cases of like character.
''The procedure that is not only usually,· but invariably,
followed in such court is.the one that was adopted in the present case. A bill of complaint was filed, and necessatily there
had to be a defendant in the action. Who should be named as
defendant T Manifestly there could be none other than the
Beacon Hill Real Estate Company, the dissolved corporation.
If such corporation could not be made party defendant, then
there could be no defendant named, and the decree would
have been based upon the ex parte application of the com-

~10
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plainant, for the court unquestionably had the power to ap~
point a receiver in one way or the other.
",lire are very clear in ottr opinion t'hat the Legislature did
not intend that a receiver should be appointed, even for a dis~
solved corpo'ration, in an ex parte proceeding, if there were
any of its officers in existence who cou,ld be served 'With process, and, therefore, they must have intended that the corporation sho·uld be rnade party defendant.''
In .Connecticut th~re 'vas an act that provided that upon
the dissolution of any partnership the Superior Court might
'thereaft~r appoint a receiver to take possession of, hold and
dispose of all the estate of the partnership, in case such court
should deem the same just and reasonable. The act did. not
provide for notice.
In Bostwick v. Isbell, 41 Conn.· 305, the court, in constru~
ing said statute, held that notice must be given the partners,
saying:
"It is true that the statute does not;in terms, require no-:tice to be given, but when we look at the powers granted to
the receiver, 'to receive, hold, and dispose of, all the estate
of such co-partnership, real and personal', we cannot sup.;.
pose that the legislature intended that such powers should be
exercised without notice, without the knowledge, even, of those
most interested. Surely the legislature have not intended that
the members of a co-partnership, possessed of a large and valuable estate, real and personal, should find themselves suddenly divested of their title, and the whole sold out of their
hands and possession, on the mere application of one who
had, ·perhaps, only an infinitesimal interest in the property,
and possibly no interest at all; a partner, simply on the
strength of having an interest in the profits of the business.
''Can such things be without setting at naught that princiJlle of our constitution, as old as Magna Charta, declaring that 'no man shall be deprived of life, liberty, or property, but by due course of law?' What is more repulsive· to
the plainest principles of common right and natural justice?
·
'' We must hold this law to be a nullity if it authorizes
such proceedings. We prefer, certainly, rather to give· it
such a construction as to require notice to parties interested,
that every man may have his day in court before being
stripped of his property by a summary order."
·
In In R'J Frowenfeld (Cal.), 40 Pac. (2d) 552, in construing
a statute for the appointment of receivers in the case of a
dissolved corporation, the court says:

Lloyd S.· Drake -v. Nat. Bk. of Commerce, ete.
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~'Appellant .contends that the petition was instituted under
the provisions of section 400 of the Civil Code as it then existed. But this section does not undertake to provide the
procedure whereby the court may obtain jurisdiction to appoint receivers. The stockholders of the defunct corporation and the other trustees, if any, or their successors, if any,
·were entitled to their day in court. It is true that the superior
court under its general equitable powers is authorized to
appoint trustees; but we have had no authority cited to
which holds that the superior court 1nay appoint a trustee
without due process of law; and the judgment roll herein not
only is devoid of any recital of service, but also shows on
its face that there was not sufficient time to obtain due service and that it was signed upon reading and filing it.''

us

And so in this case, the order of appointment of the receiver was signed upon the day the application was filed.
In connection with this suit attention is called to the case
of Selden v. Kennedy, 104 Va. 1826, where the court held
that the statute authorizing the appointment of the administrator of the estate of one presumed to be dead because of
absence was void because it did not provide for any notice
as a prerequisite to the proceedings for the administration
of the estate of an al;>sentee. This defect was cured by Section 5362 of the present Code by which notice by publication
was provided.
It is true that it is recited in the order appointing. the
receiver in this cause that the application for a receiver was
"filed upon notice accepted by Henry Bowden, Esq., counsel
for the former officers and directors of said Marine Equipment Company, Incorporated". But this did not make the
proceedings an inter partes proceedings, and this we shall
attempt to demonstrate.
In the first place, it is not clear that the notice accepted
by Mr. Bowden (and it was not a written notice) was notice
of anything more than that the National Bank of Commerce
would apply for the appointment of a receiver. Such a notice would not have the effect of making the parties on wh_ose
behalf Mr. Bowden acted, if he had authority to act at all, parties to this suit. (See Section 6062 (a) of the ·Code of Virginia.) Such a notice would not operate as an appearance
by those parties in the suit as parties thereto.
But further than· and beyond this, it is perfectly clear that
by said recital nobody was made a defendant to the petition
of the National Bank of Commerce, and it still remained as
it is now, a mere ex parte proceedings on petition..
As we have seen, no person or entity is named in the peti-

Supreme Court of Appeals of Virginia. _
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tion as a defendant thereto, and no process is prayed against
or entity as a defendant thereto.
.
Iil 47 Corpus Juris, page 14, it is said:

_ariy ·person

"The term 'party' means the person whose name is expressly mentioned in the record as plaintiff or defendant,
and refers only to those who are parties named in the record.
One who is not named is not a party although he may be interested.''
In Story's Equity Pleading, Section 44, it is said:
''The ninth part of the Bill is a Prayer of Process, to
the defendant to appear and answer the Bill and abide
the determination of the Court on the Bill. Care must be
taken in this part of the Bill to insert the names of all per.sons who are intended to be made parties; for it is a general
rule, that none are parties, _although tt.amed in the bill, against
whom process is not prayed.''
co~pel

· In 21 Corpus Juris, page 321, Section 310, it is said:
''There can be no suit without parties and it is essential
.that the bill should point out with certainty who are the
plaintiffs and defendants. Uncertainty· as to the parties is a
fatal defect. Who are parties must be determined solely by
the record. Those only are deemed parties who are named
as· such in the bill.''
·

In El1nendorf v. Delancey (N. Y~) Hopk. 555-556, it is said:
"In this case the persons intended to be made defendants~
are not designated as such, either by a prayer of process
~gainst them, or by any statement that they are the defendants
who are impleaded as such in the suit. This is a defect not
of form but of substance; it is fatal and the dem:urrer is allowed.''

In Mosely v. Cocke, 7 Leigh 224, the following headnote
correctly states the decision of the court through Tucker,
president:
·
"Upon a bill in chancery against several defendants, process issues against one not made a party defendant in the
bill, and against whom there is no ·allegation therein, and no
relief prayed, and the decree is made against him by default,
and against the defendants by some. of whom an appeal iR
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taken to the Court of Appeals, where the decree is reversed
as to the appellants, and in all things else affirmed; Held,
the decree is a mere nullity as to the party who was not named
in the bill and against whom the bill contained no allegation
and prayed no relief.''
In J. E. Poling & Co. v. Moore (W.Va.), 52 S. E. 99, where
there is a declaration at law in which no one was named defendant, although process had been served on Moore, the
alleged defendant, the court, after observing that it does not
appear from the declaration who the defendant is, proceeds:
''The defendant is nowhere designated. The parties to the
action must be set out in the declaration with certainty and
accuracy. However, after once stating them it is sufficient
to designate them as plaintiff and defendant. Unless this
is so the declaration will be so defective that no judgment
can be given upon it. Our statute provides that no action
shall abate for want of form when the declaration sets forth
sufficient matter of substance for the court to proceed upon
t)le merits of the case. (Section 9(c) 125, Code 1899.) But
this provision does not help this case because judgment according to the very right of the case cannot be given unless
there is a defendant against whom such judgment can be
rendered. There must be someone complaining, and, likewise, someone ag·ainst whom complaint is made. Therefore
no judgment could have b~en given upon this declaration
in favor of the plaintiffs against Moore, he being nowhere
na:med in the declaration, and not named defendant by the
declaration.''
In Washington Railroad v. Bradley, 10 Wall. 299, it is
held:
''A petition by way of cross-bill which makes nobody defendant, which prays for no process, and under which no process is issued is a nullity. A decree on such a bill, praying .
the reverse of what the original bill prayed, is fatally erroneous. Nor will the fact that the petition is new matter cure
a combination of errors so large and so gross as above indicated.''
There is another and additional reason why the notice accepted by Mr. Bowden was insufficient to make anybody a
party to his ex parte proceedings on the part of the National
Bank of Commerce.
It will be remembered that the application was filed ''upon
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notice accepted by Henry Bo,vden, Esq., counsel for the fo·r~
·mer officers and directors of said Marine Equipment Com-·
pany, Incorporated''.
We pause here to note that it is exceedingly doubtful whether
an attorney could accept such notice for his clients without
special authority and the necessity of such special authority
being shown. · But however this may be, it is clear that the
acceptance of notice by :rvir. Bowden ''for the former officers
and directors of said Marine Equipment Company; Incorporated", did not operate to make anybody whatsoever a
party to this suit.
In 14 Corpus Juris, page 172, it is said:
"Unless otherwise permitted by statute, parties must be
designated by name not by a mere description. Hence, it is
ordinarily insufficient to designate a married woman by her
husband's name, describing her, in effect, as his wife. It is
not sufficient to style parties as 'owners', or heirs'. Nor is it
suffic·ient to describe defendants by a class name without reference to their· nu·mber or condition."
In Story's Equity Jurisprudence, Section 26, it is said:
"The object in· each case of giving the names and descriptions of the parties is to enable the court and the other parties
in interest to know where and to whom they may resort
to compel obedience to any order or process of the Court,
and especially to the order for the payment of costs, as well as
to furnish distinct mean& of decision, in all future controversies, in regard to the subject matter and the identity of the
parties.'~

In Wilsnn's Heirs v. Life and Fire In.C~. Co., 12 Pet. 140,
it was held that a writ of error or an appeal could not be
amended if it descr~bed either party only as "the heirs''
of a person named.
In lJeneale V.· Archers, 8 Pet. 526, the same was held as to
a writ of error by the name of one person ''and others''.
.And in Mussina v. Cnlvazos, 6 Wall. 355, the same was held
as to a writ of appeal in the name of a person "and Co."
In Challice v. ·Cla·rk, 163 Va. 98, the petition for· appeal
was in behalf of Nettie 0. Challice, "et als. ", and this court
held that the petition was wholly insufficient as a petition for
an appeal by any other person than Nettie 0. Challice.
In Enc. Pleading and Practice, Vol. 15, p. 478, it is said
that, "Parties to an action must be designated by name and
not by mere descriptio-n".

!Jloyd S. ·Drake. v. Nat. Bk. ·or Commerce, etc.
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It nowhere appears exactly for what "former officers and
directors of·said l\larine Equipment Company, Incorporated'-',
1\ir. Bowden accepted notice, and it did not appear at the-time
the order appointing· the r.eceiver was made upon such notice.
We think we have established in this case, beyond the peradventure of a do"Q.bt, that the proceedings taken by the National Bank of Commerce in this case was a merely ex parte
proceedings; that there were no parties. made, either technically or otherwise, to said proceedings, and that the accept:.
ance of notice by Mr. Bowden on behalf of the "former officers and directors'' did not make any person or entity a party
to said proceedings. We think we have fully shown that the
receiver to be appointed under Section 3813 of the Code must
be a receiver appointed in a suit or inter partes proceedings
for that purpos.e and that if there was no such proceedings the
order appointing the receiver was absolutely void and of no
effect.
.
'
..
The order appointing the receiver being absolutely null
and void, it follows that every other order entered in the proceediiJ.gs was alsq null and void. If, therefore, it be contended
that this is a collateral attack, which it is submitted it is not,
still every order entered in this ex parte proceedings was beyond the jurisdiction of the court, was null a_nd void and .was
subject to collateral attack.
''Where there is no law authorizing the appointment (of
receiver) the order of _appointment is absolutely void_and
may be collaterally attacked.''
~

Vandalia v. St. Louis etc. R. Co. (Ill.), 70 N. E. 662.
People v. Weigley (TIL), 40 N. E. 300.

''Disobedience of a void order appointing a receiver is not
a contempt of court and cannot be the foundation for contempt
proceedings.''
·· ·
People v. We,igley, supra.
State v. Second Judicial Dist. Ct. (Mont.), 69 Am. St.
645.

R.

''A sheriff who has lawfully come into the possession of
attached property may refuse possession of it to a receiver
whose appointment is null and void, although the attachment
has been dissolved.''
.
"' ,
, . .
0

•

State v. Washoe County, .Sec. Jud. Dist. Ct. (Nev.), 43 A-.'

L. R. 1331.
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Petitioner submits that his ~First Assignment of Error is
well taken and that the· order of the court below should be
reversed and dismissed.
FURTHER STATEMENT OF F A.CTS.

if it can be supposed-and we do not think it can-that petitioner is wrong in the contention made under his First Assignment of Error, it becomes nec:;essary to state additional
facts to those already stated in order to bring· before the
Court properly petitioner's Second Assignment of Error.
On the hearing on the rule to show cause against your petitioner mentioned above and his answer thereto, testimony was
taken before the Court of Law and Chancery of the City of
Norfolk which disclosed the following state of facts, about
which there was no conflict of testimony whatsoever:
In 1928 C. S. Phillips determined to put the sum of $8,-·
000 into the business of the Marine Equipment Company, Incorporated, of which your petitioner was an officer. At ·that
time Mr. Phillips consulted with lfr. Wharton, an officer of
the National Bank of Commerce of Norfolk, who advised him
not to put the $8,000 then in his possession directly in said
business, but to buy with it certain stocks and bonds which he,
Wharton, would recommend, and let the corporation .borrow from the National Bank of Commerce the $8,000, using
the stocks. and bonds so purchased as collateral security.
Mr. Phillips .was a little chary about this, but was finally
persuaded by ~{r. Wharton that this was the thing to do and
that he, Wharton, would buy with the $8,000 stocks and bonds
well worth the amount invested therein~ This was done. The
note of the Marine Equipment Company, Incorporated, was
executed for this amount with the stocks and bonds purchased
by Mr. Wharton p~aced as collateral therefor, and the note
was endorsed also by .C. S. Phillips and Lloyd -S. Drake personally.
In the ~oursc of time and before the fire hereinafter mentioned, these stocks and bonds so purchased by Mr. Wharton
of the National Bank of Commerce went ''sour'' and became
of little or no value. On or a:bout September 24, 1935, the
stock and tangible assets of the Marine Equipment Company,
Incorporated, were destroyed by fire. The property burned
was insured and after some delay the loss was adjusted,
and under the adjustment there became due from various insurance companies to the Marine Equipment Company, Incorporated, some twenty-odd thousand dollars. Mr. Phillips
and Mr. Drake did not think that they or the Marine Equip-
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ment Company., Incorporated, should bear the entire loss oc.casione.d by the .stocks and bonds held by the National Bank
of Commerce as collateral for the note aforesaid becoming
valueless, and felt that the National Bank of Oo:nunerce should
absorb at least a part of this loss, and they determined that
they would approach the National Bank of Commerce with a
proposition of that ·sort. They further felt that if the drafts
to· be received from the insurance companies were deposited
in the National Bank of Commerce the bank would not en..
tertain any such proposition as they intended to make but
would immediately apply the deposit to the indebtedness evidenced by said note. 'ro obviate this, your petitioner and
Mr. Phillips determined that your -petitioner should go to
New York and have said checks cashed there and bring the
proceeds thereof back to Norfolk in aetual currency, to be kept
in that state, out of reach of the bank, until they had negotiated 'vith the National Bank of Commerce for settlement as
above outlined.
Accordingly, when the first two or three drafts from one or
more of the insurance com·panies arrived, your petitioner
went to New ·York taking these drafts with him and cashing
them. He remained in New York until all the drafts from all
the insurance companies had arrived in Norfolk, from which
place they were forwarded to him, and he there in New York
cashed all the said drafts, the net amount realized in cash for
said drafts being $20,575.00. Of the amount of cash so re . .
ceived by your petitioner in ·New York $1'9,500 was in bills
of the denomination of $500, and $1,075 was in smaller bills
and in a separate parcel.
. On Friday night, the 17th day of J anuacy, 1936, your petitioner boarded the train in New York 'vith the money which
had been collected by him, less certain expenses which he had
incurred, in his possession. At the suggestion of a friend
in New York who had aided him in cashing said drafts and
who knew he had the proceeds thereof in currency, he engag·ed and occupied a stateroom on the Pullman. When the
train left New York a Mr. Welton from Portsmouth, Virginia,
had boarded it and was returning to Portsmouth thereon.
There was a mix-up about the.berth purchased by J\1:r. Weltuu
and the latter found himself, when. the train started, without a berth~ 1\{r. ·welton was well known to your petitioner,
and, seeing his dile-mma, your petitioner informed him tba.t
he could share the stateroom with him, which offer Mr. Welton accepted. On that trip your petitioner informed Mr. Welton that the reason for his, petitioner's, having a stateroom
was that ~e had a considerable amount of money on his person..
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· Petitioner reached Norfolk on Saturday, the 18th day of
January, 1936, at ten o'clock a. m. He went directly to his
.office and telephoned to Mr. Phillips at the latter's place of
business, and the latter being absent therefrom, left word for
him that he should come directly to petitioner's office. Mr.
Phillips arrived at petitioner's office at one-thirty p. m. on
that day, and ·when he arrived petitioner told him that he had
the currency but that it was too late to see the bank on that
day, it being after banking hours, and they would have to
wait until Monday morning to see the bank. At the same
time petitioner asked Phillips what he thought petitioner
should do with the money in his possession. Phillips did not
seem to have any idea what should be done, and finally petitioner said to him. "I brought it from New York and I will
take it and keep it with me until Monday morning''. This
seemed to be agreeable to Phillips and so they parted with
the understanding that they 'vould meet ~1:onday morning and
call on the National Bank of Commerce for the purpose of
negotiating with it. From the money in his possession, however, on Saturday evening and on the Monday following petitioner paid certain bills and accounts due by the Marine Equipment Company, Incorporated. But as there is no dispute
about this, it is useless to go into the details thereof. Suffice
it to say that it left in petitioner's possession $18,000 in money
in bills of the denomination of $500. In other words, petitioner
had thirty-six bills in his pocket of $500 each, making a very
small package, and with a rubber band around it.
On Monday morning Phillips and your petitioner met for
the purpose of calling upon and negotiating with the bank,
petitioner having 'in his possession the said small package containing $18,000. Unfortunately, however, they learned that
the bank was not open on that day, being closed because of
the J.Jee-Jackson birthday. ~Ir. Phillips therefore left your
petitioner with the understanding that they would meet again
the next, Tuesday, morning, and call on the bank at that time.
During all of this time petitioner had the money in this small
package in his pocket, he having slept with it under his pillow each night.
Sometime on Monday morning, before Mr. Phillips had
gone, a Mr ....~nthony Reibaldi, an acquaintance and friend of
petitioner with whom petitioner was in the habit of bird
hunting and fishing, called up your petitioner and proposed
that they should go bird hunting. Mr. Reibaldi owns a shoe
repairing business· in Portsmouth and owns not only his business but the building in which it is conducted, and is a man of
character and standing in his cmnmunity; indeed, his character
is attested bv
various witnesses and
is not questioned. The re~
"
.
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'suit of this conversation was that at about two o'clock p. m.
on Monday petitioner, dressed in khaki pants and jacket for
hunting purposes, and with the $18,000 folded into a small
package held by a rubber band in his breeches pocket,· and
with his gun, ammunition and two dogs, went in an automobile
to Mr. Reibaldi 's place of business. There Mr. Reibaldi,
also dressed in hunting clothes, joined him.
They then drove down towards the Deep Creek section
of Norfolk County six or eight miles outside the City of
Portsmouth: On the way there your petitioner pulled out of
his pocket and showed to Mr. Reibaldi the package of money
amounting to $18,000. Mr. Reibaldi took the package in his
hands and flirted the ends of the bills as you would a deck
of cards and saw that the bills were in the denomination of
$500. He was somc,vhat surprised at seeing the amount petitioner had, and so expressed himself. It seems that when
Reibaldi sometime before started in the shoe repair business
he had saved up some $3,000 or more in a building and loan
association and had collected the amounts in bills and had
shown the roll containing the same to your petitioner, and
your petitioner had said to Reibaldi when he showed him the
$18,000 in n1oney, "You showed me your roll sometime ago
and I want you to see mine", or words to that effect. The
desire to "flash a roll" seems to be innate in human nature
and is a trait not confined entirely to the sporting fraternity.
Petitioner and Reibaldi had frequently hunted in that section of Norfolk County to which they went on this occasion
and had particularly hunted on the farm of a colored man
by the name of Elijah Rountree containing fifty-five or six
acres of land. They passed Elijah Rountree's house and
stopped their car just off the side of a road and opposite a
store-abont fifty yards on beyond the store. They there proceeded to hunt.
It would und~ly prolong this statement of facts if the details of this hunting were set forth, but the same may be
found on page 42 and following and on page 78 and following of the Transcript of the Record. During the progress
of this hunt, ho,vever, petitioner and his companion went to
their car and moved it from the place where it was :first
parked .to the front yard of Elijah Rountree,. to remain
there while they hunted certain fields in the rear of Rountree's house. They hunted those fields and as the evening
was drawing to a close were returning therefrom to their car
which was then parked in Rountree's yard. While thus returning petitioner missed from his pocket the package of
money heretofore mentioned and he informed Reibaldi that
he had lost the same. Reibaldi at first thought he was joking
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and so declared, hut noticing the countenance of petitioner
and his pallor, he realized the seriousness of the si tuatiou
and himself searched the person and clothing of your petitioner in the hope of finding the money1 but without success.
;Reibaldi then suggested that' the money might have fallen
out of petitioner's pocket while in the car7 and.they proceeded
at once to the car and searched it and ~11 around it, but without avai~. Elijah Rountree was there E,tt that time and he noticed the pallor and appearance of petitioner's countenance
and, thinking that he had been accidentally shot) inquired as
to the caus~ of it and was informed by petitioner that peti..
tion,er had lost a lot of JUoney while hunting but was not
.told the amount. After s~arching the autoinobile Reibaldi
said to petitioner that the loss of that money made him, ·Rei)Jaldi, feel very peculiar and that he wanted petitioner to sat. .
isfy himself that he, Reibaldi, had not gotten hold of that
money by any n1eans and he therefore demanded that your
petitioner search him, although they had not been out of sight
of each other or more than a few yard& ap&rt during the entire hunting trip. Petitioner demurred to this, but Reibaldi
was so insistent that petitioner did search him, but of course
found nothing·. Petitioner and Reibaldi then went back to
where they had first parked the automobile and made a dili ..
gent search there, but without avail. It had by that time become dark, and, having no flashlights or lanterns, petitioner
and Reibaldi returned to Portsmouth with the understanding
that at daybreak the next morning they would return together and further search for said money. This further
search throughout the course of two days was carried on with
the assistance of Rountree and his sons, without any result.
Petitioner took other means in his endeavor to find said
money, such as notifying stores in the neighborhood to be
on the lookout ·for $500 bills, and advertisements in the newspapers, etc.
The testimony showing these facts was uncontradicted and
unimpeached and there is no evidence in the record to the
contrary; and, beyond all this, petitioner's good character
was established by a number of witnesses.
Despite all this, the Court of Law and Chancery determined
that your petitioner still had the $18,000 in his possession
and that he· was guilty of contempt in not delivering it to the
receiver appo_inted by it.
. And in making such detf'··mination your petitioner sub. .
mits that the Court of Law &tnd Chancery erred, and ~ssigns
such error as nrrs:
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SECOND ASSIGNMENT OF ERROR.
_ It must be remempered here that the proceedings a:gainst
your petitioner is in the nature of a criminal proceeding and
that the rules of evidence applicable in criminal cases prevail, and more especially should it be remembered that the
guilt of your petitioner must be proved beyond a reasonable
doubt and not by a mere preponderance of the eviden~e, and
that your petitioner cannot be convicted on a mere lack of
evidence.
In Kidiv. Commonwealth, 113 Va. 612, Judge Whittle says
of such proceedings and in a case quite similar to this:
· '' 'rhe object of this· proceeding is to punif~h the appella:nts
for an alleged contempt, and it is criminal ·or quasi criminal
in its nature,· and the rules of evidence applicable in crim. .
i.nal cases prevail. Mere preponderance of evidence is not
sufficient to COIJ~Vict, but the offense must be proved beyond
a reasonable doubt." (Italics supplied.)
.. In 6 R. C. L., page 530, Section 43, is the following:
, ''Proceedings for contempt are commonly treated as crim-inal in their nature even when arising in civil actions. On
this theory the proce~dings should conform as nearly as
possible to proceeding·s in criminal·cases, the evidence must
be sufficient to establish guilt beyond· a reasonable doubt,and the accused should be bodily present in court at the time
9f sentence.'' (Italics supplidd.)
_ In Michaelson v. United States, 266 U. S. 42, the court
says:
''In criminal contempts, as in crirr.iinal cases, the presumption of innocence obtains. Proof of guilt must be beyond
reasonable doubt, and the defendant may not be compelled to
be a witness against himself.''
In Stat~ v. Fredlock (W. Va.), 94 Am. St. R. 932, we :find
the following:
"It is very well established that a contempt. of court is
in the nature of a criminal offense, that its punishment is
criminal in its-character, and that the evidence must be sufficient to establish guilt beyond a reason.able doubt in order tn convict.''
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In State, etc., v. Bittner (W.Va.), 49 A. L. R. 968, we have
the foil owing:
.
.
"Whatever may be the rule in other states, we are committed to the rule that the evidence in trials for contempt
for violating an injunction must be sufficient to establish
guilt beyond a reasonable doubt. (State v. Davis, 50 W.Va.
100.) And in State v. Ralphsnydet·, 34 W. Va. 352, we held.
that, in a proceeding for criminal contempt the same principles of evidence applied as in other criminal cases, and the
guilt of the respondent must be proved beyond reasonable;
donbt.''
Considering this case as criminal or quasi criminal in its
nature and applying the rules of criminal law and criminal
evidence to it, we find also in Virginia that t)le burden of
proving guilt beyond a reasonable doubt is .not only on the
proseeution, but that it never shifts. The leading case on this
subject is Potts v. Commonwealth, 113 Va. 732, wherein the·
headnote Number 2 truly reflects the opinion, as follows: '
''A ·person charged with the commission of a crime· is presumed to be innocent and that presumption follows him
throughout every stage of the prosecution. Moreover, the.
plea of not guilty denies every essential allegation of the
indictment, and lays upon the prosecution the burden of proving the guilt of the defendant beyond a reasonable doubt.
There is no shifting of this burden of proof. It remains upon
the State throughout the trial. The evidence may shift from·
one side to the other, and the State may establish such a
state of facts as must result in a conviction, unless the presumption they raise be met by evidence; but when the evidence is all in, if, upon a consideration of it as a whole~ the·.
jury entertain a reasonable doubt as to the guilt. of the accused, they must find him not guilty, as· the State has not
sustained the burden of establishing his guilt beyond a reasonable doubt. The accused is not required to prove his
innocence. The rule that the burden of proof is upon the
Commonwealth is not affected by the modification th~t, in
cases of homicide, where the defense of self-defe~se is interposed, it is incumbent upon the defendant to s·et it up by
affirmative proof, unless the fact appears from the Commonwealth's own evidence."
·
This case has been reaffirmed on this point in the following·
cases:
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· ·Garnett's and' Cosby's Case, 117 -Va. 902.
·Canter ·v. Oom1nonwealth, 123 Va. 794.
Neal v. C om1nonwea.lth, 124 Va. 842 ;· 846, 7, 8.
Sims v .. Commofl;Wea.lth, 134 Va. 736, 754.
Covingto1t v~ Commonwealth, 136 Va. 665.
~arnb _v. C~m'JJ~onwealth, 141 Va. 481.

In Hurd v. Common-wealth, 159 Va. 892, the court, in approving 'this· case, uses the following language:
"While the Commonwealth by its evidence may establisp
such facts as to justify an inference of guilt if not rebutted
by the aooused, still, if upon consideration of all ihe evidence
there is reasonable doubt of guilt, he should be acquitted.
Pot·ts v. Commo.nwealth, 113 Va. 733, 73 -S. E. 470; State v.
Wingo, 66 ·Mo. 181, 27 Am. Rep. 329.
'' 'The evidence introduced by the Commonwealth to convict the accused, considered collectively, as it must be when
circumstantial evidence is relied upon, is just as consistent
with his innocence as with his guilt, and when this is true that
interpretation which acquits the accused must be aooepted.
"For it is fundamental thatif there be a reasonable doubt of
his guilt there can be no conviction.'' C01nter v. Common-_
wealth, 123 Va. 794, 96 S. E. 284, 287. It is true that after
the jury have returned their verdict and the court is called
upon to set it aside as contrary to the evidence, the motion
is heard practically as on a demurrer to the evidence, and it
is the duty of the court to consider whether or not the evidence is sufficient to sustain the verdict. But the rule does
'IWt leave the jury at liberty to g~tess, and where a fact is
eq'l.t,ally susceptible of two interpretations, one of which is
consistent UJith the innocence of the a.ccused, they cOIYI!not a.rhitrarily adopt that interpretation which incriminates him.' ''
There is another principle as well settled as the foregoing, and that is that where the guilt of a party depends upon·
circumstantial evidence and inferences from circumstances,
he cannot be found guilty upon mere conjecture, surmise or
supposition..
In the closing sentence in the quotation just made from
H 'U.rd v. Commonwealth is to be found the general rule upon
this subject, but the rule was never better s_tated than by
Judge Keith in McBride's case, 95 ·va. 818, where he says
that a prisoner
''Rests secure in the presumption of innocence until proof
is adduced which establishes his guilt beyond a reasonable
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doubt, and whether the proof be direct or circumstantial, it
must be such as excludes any rational hy-pothesis of innocence of the prisoner.''
'· ·
The conclusion from these authorities is as follows:
(1) That this is a criminal or· quasi criminal charge against
Drake ~nd is to· be gover!le4 by the pr!n~ipl~s. and is to ·be
determined under the prmCiples of crliil;lna~ .J~"\V: and procedure.
·
·(2) That under criminal law and procedure, Drake; in this
case, is pre·sumed to be innocent until his guilt is .e.stablished
·
-. . , ,:
beyond a reasonable doubt.
(3) That the burden is on the prosecution to show the guil~
of Drake beyond all reasonable doubt.
· (4) That this burden never shifts but remains on the .prose.'
cntion throughout the entire case.
· ·
· · ·
· (5) That in determining the g·uilt of the prisoner, the cou~-t
~s not at liberty to indulge in surmise, supposition_ or. co~
Jecture and should .not guess as to what are the facts when
it comes to passing upon the liberty of a man. ·
·
· Applying the principles of criminal law and evidence tq_
this case and giving to the judgment of the lower ~ourt even
the weight of a verdict of a jury, yet it must be remembered
that a jury cannot even disregard the uncontradicted testimony of witnesses and arbitrarily decide a case unless such
testiniony is inherently incredible.
·
· In Epperson v. DeJarnette, 164 Va. 482, 485-6, Justice Holt
says:
_ ''While the jury is the judg·e of the weight of testimony:
·and the credib~ity of witnesses, it cannot arbitrarily. disre;:
gard the uncontradicted evidence of u1~i·mpeached witnesses
which is not inherently incredible and not inconsistent ~oith.
other facts and circumstances appearing in the record, even
tltough such witnesses are interested in the results of the litiga#on.. " (Italics supplied.)
. It being thus an established rule in Virginia that no tril;>unal passing upon the facts of a case, civil or criminal,. be£pre it, is at liberty to disregard or disbelieve the unco~tra
dicted and _uncontroverted testimony of even inferested ~vit-.
il.esses, unless such testimony is "inherently incr.edible" or,
as some opinions phrase it, "inherently improbable", it only
rem~ins to determine whether the testimony introduc.ed in
l;)~half .of. petitio~er is ~o be placed ·in that bategory.
·
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In determining what is "inherently incredible" or "inherently improbable'', a tribunal has no right to view such
testimony only in the light of its own limited individual experience or observation. This Court might well take judi·
cial notice of the fact that judges and lawyers seldom have
in their individual possession large sums of money or currency, and that there is infrequently, if ever, occasion for
such individual possession on their part. On the other hand,
it is well known that there is a "sporting class'' among our
citizens who carry large s'Qms of money on their persona
either for "sporting" purposes or to avoid taxation or for
some other ulterior purposes. And yet further there is a-nother class who,. from vanity, egotism, or a desire to impress
their fellowmen, delight to ''flash their rolls'' in public and
frequently have in their pockets large sums of money for
display and advertising purposes, incomprehensible almost
to judges and lawye1's of standing and sensibility. The last
two classes, from their own experiences in life, would see
nothing "incredible" or "improbable'' in a person's having
a large sum in currency in his pocket, while to the cloistered
judge or poverty-stricken lawyer it would appeat' prepos~
terous.
In Vol. 1 Best on the Law of Evidence (1st Amer. from 6th
London Ed.}, par. 25-a book of great authority by a famous
English author-the following is said on this subject:
''As the knowledge, observation and experience of men
vary in every imaginable deg·ree, their notions of possibi1ity
and probability might naturally be expected to differ; and
we continually find that not only are the most opposite judgments formed as to the credence due to alleged facts, bnt
that a fact which one man considers both possible and probable another holds to be physically impossible. With respect to this kind of impossibility, our notions will be more
or less accurate according to our acquaintance with the laws
of nature; for many phenomena in apparent violation of her
laws have been found, on examination, to be the regular consequences of others previously unknown. The story of the
king of Siam has often been quoted, who believed everything
the Dutch ambassador told him about Europe, until he mentioned that the water there in winter became so hard that men,
horses, and even an elephant could walk on it, which that
monarch at once pronounced a palpable falsehood. About
three centuries and half ago, when Columbus declared his
conviction that the East Indies could be reached by sailing
westward, and offered to make the trial, the learned world
was prepared to demonstrate its physical impossibilitll;'
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.while similar language has in our own day, been applied. to
the project for effecting the passage of the Atlantic Ocean
.by steam. So the assertion that England could be crossed in
a carriage traveling at the rate of sixty miles an hour; or
that a message could, with the speed of lightning, be transmitted through many miles of sea, at the depth of twenty or
thirty fathoms, would, for many ages past, by the great bulk
of mankind at least, have been pronounced a lie too gross to
require confutation; and the bare suggestion that a message
might be transmitted in like manner from one shore of the
Atlantic to the other, would either have consigned a man to
confinement as a hopeless lunatic, or sent him to the stake a~
an emissary of the powers of darkness. And, lastly, diff~r
ent persons may consider the same thing possible, or even
probable, for very opposite reasons. In the infancy of aerostatior,, when its attempts were watched with anxiety by
the learned and ridiculed by the ignorant, some Japanese, on
seeing a balloon ascend at St. Petersburg, expressed no surprise whatever; and being asked the cause of their unconcern,
said it was nothing but magic, and in Japan they had practitioners in magic in abundance.''
If the author had been writing as of the present date, when
radio, telephone, television, movin~ and speaking pictures,
and ''aerostation'' in the shape of a1r planes, electricity, relativity, et cetera, are of the commonplaces of daily life, he could
have multiplied to an unlimited extent his illustrations of the
impossible becoming the possible and of the improbable becoming the probable. There are more things probable in·
this world than are even dreamed of in the philosophy of the
most learned judges.
In a note to the text just quoted reference is made to 3
Bentham's .Judicial Ev.. 315, and the chapter on Improbability
and Impossibility-bk. 5, ch. 16-which the author says ''will
repay perusal", but it is inaccessible to petitioner's counsel.
See also on this same subject and to the same effect:
Vol. 1, Greenleaf on Evidence (16th Ed.), Sec.; Wills on
Circumstantial Evidence, side page 11,
In the textbook last quoted-at side page 6-the author
calls attention to the difference in the meaning of "probability'' as used here and as used in a mathematical sense in
the following- language:
"The terms CERTAINTY and PROBABILITY are however essentially different in meaning as applied to moral
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evidence, from what they import in a mathematical sense;
inasmuch as the elements of moral probability; notwithstanding the ingenio11s arguments which have been urged to the
contrary, appear to ·be incapable of numerical expressiop.,
and because it is not possible to assign all the chances for or
against the occurrence of any particular event.''
In Balchert v. Reinig (Wis.), 115 N. W. 132, 134, the court
says:

''To declare sworn testimony of a fact incredible we must .
be convinced that it is so in conflict with the uniform course
of nature or with fully established physical facts that no reasonably intelligent man . could give it credence.''
Coming now to examine the testimony of the witnesses for
your petitioner in the light of these principles, we find these
facts established:
(1) Petitioner went to New York for the purpose of getting
the currency on the insurance drafts. The motive for -his
doing this was the desire of himself and his associate Phillips to have the cash or proceeds of these drafts in a situation, location and form .not readilv accessible to the Na tiona!
Bank of Commerce, by legal process or otherwise, so that
they might better negotiate with that bank for the settlement
of the indebtedness due it. Phillips, an unfriendly witness,
placed on the stand by the bank, corroborates petitione.r ou
this point of the motive, but claims that petitioner was not
to get cash, hut cashier's checks for the proceeds-a claim in~onsistent with Phillips' attitude when petitioner came back
from New York with the money and stated to Phillips that
he had it and showed it to him and discussed with him as
to what should· be done with the money until the negotiation
with the bank could be had, during which time Phillips said
nothing about any understanding that petitioner was to have
gotten cashier's ~hecks and not currency and made no protest
on that ground. Phillips' claim is also inconsistent with his
attitude at the meeting with petitioner, Mr. Bowden and Mr.
Whitehurst, an officer of the bank, when the loss of the money
by petitioner was disclosed and discussed by them; he made
no protest at that time that petitioner was only authorized
to obtain cashier's checks for the proceeds of the drafts, and
asserts no such claim. It is to be noted that at the last mentioned meeting of petitioner, Mr. Bowden, Mr. Phillips and
}.IIr. Whitehurst, which occurred a day or two after the loss
of the money which was disclosed to Mr. Whitehurst at that
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time, the reason and motive for cashing the insurance drafts
in New York was fully disclosed and no attempt was made to
conceal such motive.
Now this motive may not have been a high one; it may
be even designated as disingenuous or disgraceful; it may
b~ even designated as a step in an attempt to defraud the
bank. But all this would not have made it "inherently i'll-cred~ble'' or inherently improbable". Debtors are not infrequently actuated by such a motive, as many cases in our
own State Report~ attest, and the fact that an honored judge
or.. respected lawyer would have no such motive does not ·ren. der such a motive so preposterous that a judicial mind should
regard it as ''inherently incredible'' or ''inherently i'lnprobable".
_
We assert as an indisputable fact the existence of such a
·
motive in this case.
(~) Petitioner, actuated by the motive and purpose above
stated, went to New York and cashed said drafts. That he
was there is shown by the fact that many of the drafts were
indorsed here by Phillips and sent to petitioner in N~w
York, where petitioner remained for about a week in receiv..
ing them and getting them cashed. The drafts themselvP.s
introduced in evidence in the shape of photostatic copies oi~
both the face and the back of them incontestably demonstrate
that they were cashed in New York. To dispute this would
·
be futile.
That they were cashed in New York cannot therefore be
regarded as inherently incredible" or "·inherently impt·olJable''. Human and documentary evidence shows the drRfts
w·ere cashed there.
~- (3) The proceeds of these drafts in currency were brou~l1t
to Norfolk by petitioner who left New York on the night of
.January 17, 1936, and arrived in Norfolk at about 9:30 a~ m;
on J anuarv 18, 1936.
· When vie consider that the purpose of petitioner's going
to New York was to cash these drafts and bring the proce(;\rls·
back .to Norfolk in some form not readily accessible to the
National Bank of Commerce so as to facilitate some equitabla
settlement with the bank of the indebtedness to it, and when
we consider that he cashed the drafts for currency, can it,
in any fairness or in any reasonable view of the circumstances, be said that his bringing the currency back on his
person was ''inherently incredible" or "·inherently improb(lble"Y The· precaution he took in respect thereto corroho~
rates this faet: At the suggestion of the friend with whose
aid petitioner had cashed the drafts, petitioner surrendered
his ticket for a lower berth in a· Pullman and procured n,
l(
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stateroom iu which he could lock himself and be free from
any contact with other passengers. Before the train ]eft
New York, however, a Mr. Welton, a highly respected and
wealthy citizen of Portsmouth and who was returning to:
that city, boarded the Pullman. It developed· that the railroad company had sold Mr: Welton a ticket fo_r .a herth for
which a lady passenger already had a .ticket. No other berfh
was procurahle and Mr. Welton was in a dilemma. Petitioner
knew Mr. vVelton and in order to relieve the situation for
him suggested- that Mr. Welton share the stateroom with
him. To this Mr. Welton gladly acceded. Petitioner felt that~
he ought to explain to Mr. Welton why he, petitioner, had a
state room, a very natural feeling under the circumstances,
and he told Mr. Welton that the reason was -because he had
a considerable amourit of money on his person \vhich he was
bringing to Norfolk. ~ir. W.elton does business in Norfolk;
he is well known and respected there; if petitioner's statement was untrue he could easily have been contradicted by
Mr. Welton. Again it must be remembered that the Bank
of Commerce had possession 'of the cancelled drafts long- before the hearing of this ca:se, and it could have sought information· jn New York and ascertained from petitioner's
friend whether petitioner left New York ~th the money or
\Vhether he left the money there. If such information was
obtained, it \vas not divulged at the trial. .
We have dwelt on this matter because it was suggested in·
trhe argument on the hearing that petitioner left the money in
New York and· never brought it to Norfolk-a suggestion
based on the merest conjecture and not borne out. by a sdntilla of evidence or by any circu~stance or set of circum·
stances in the case. ·.
As further evidence of the fact that petitioner brought the
money to Norfolk,· we shall hereinafter show that he had it
after his arrival in Norfolk. ·
· Is there anything "inherently incredible'' or "inherently
·improbable" in his then·under the circumstances bringing the
money to Norfolk Y ·He went to. N~w York to get it and
bring 'it back. And because he says he did so, is he to be
deemed a witness whose testimony is "inherently inc'fedible"
or "inherently in~probable"Y We think. not.
(4) Petitjoner had the money in Norfolk on Saturday,_ January 18th, 1936. On that date petitioner telephoned to Phil-.
lips' place of· business and, he being advised that Phillips was
not in, left word for him to come to petitioner's of:fi.ce. Phillips did go to petitioner's office on that date. At what hp1..1r~
he reached there the testimony of Phillips and of petition~r ·
somewhat conflict, but the witness .Callam corroborates ··pe~
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1.itioner's evidence that it was about 1:30 p.m. At any rate,
it is not disputed that petitioner then informed Phillips that
he, the petitioner, had the money and there was an agre(lment that they would meet again on Monday and go to the
National Bank of Commerce and endeavor to effect a settloment with it. At this time there was some discussion as to
what disposition should be made of the money in· the mean~
time, which resulted in its being left entirely in petition~r'R
possession. What was more natural than all this? Petitioner comn1nnicates with his associate immediately upon hir-;
arrival in Norfolk, informs him of his safe return and that
he has the money on his person and makes arrangements to
meet him }'fonday morning to negotiate a settlement with the
bank to be discharged out of that very identical money. Is:
there anything '~inherently incredible" or "inherently improbable" in this' It was the natural, reasonable course to
pursue. JYiost men similarly situated would have actEld in
the same way.
(5) Petitioner had the money in Norfolk on Monday, .January 20th, 1936. Pursuant to the agreement made, Phillips
and petitioner met in Norfolk on the morning of that day.
Unknown tc either of them until that time, that day was a
legal holiday and the bank was closed. It was the Lee-.Jackson Holiday. This necessitated a postponement of any negotiation until the next day which was fixed for that pur-·
pose. Before they met, however, petitioner had reccivPd n
communication from his friend, Anthony Reibaldi, relative to
a hunting trip for that evening or day. (This will be noted
more fully in the next numbered paragraph.) When they
ascertained that· the bank was closed that day soine discussion 'vas had between Phillips and petitioner, during whicb.
petitioner showed Phillips the roll of money. Phillips saw
it but did not count it, and, in fact, cautioned petitioner against
showing it in a restaurant where they were at the time taking
a meal. In the course of this conversation petitioner stated
that he was going on a hunting trip near Portsmouth tbr.t
evening and evinced the determination to take the money
along on his person. According to Phillips, he protested·
against this vigorously, but without avail, and petitioner ail-·
hered to his determination in this respect. Is there anything·
''inherently incredible'' or ''inherently improbable'' in ~II
this? It must ·be remembered that we are not to determine•
in this case the wisdom or lack of wisdom of petitioner in all
these circumstances.· The simple issue is whether he lost or
did not lose this money, and as bearing on that whether his·
testimony as to the loss of it is "inherently incredible" 01·;
'' inhet·ently improbable''.
. . ·
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It should be noted, too, at this point, that from the money
he had procured in New York petitioner on Saturday and
1\fonday had paid certain debts of Marine Equipment Company>· Incorporated, and certain costs, reducing the amount in
his possession to $18,000 in thirty-six bills of $500 each. .The
payment of these bills and costs is additional evidence that
petitioner had the money in Norfolk on Saturday and Monday.
.
(6) Petitioner had the money on his person in the automobile on the journey to the hunting .fields. He showed it
to Reibaldi, his companion on that trip, and Reibaldi took
it in his hands, and although he did not count it, he flicked
or flipped the edges of the money as one would a deck cf
cards or the pages of a book-or as no doubt judges sometimes in utter weariness or boredom are tempted to treat
a long and tedious record-and he saw in that action that the
bills were all $500 bills. . The occasion of this showing of
tl1e bills to Heibaldi was that sometime previously Reibaldi,
who had saved some $3,000 or more in a building and loan
association, had shown the roll of that money to petitionf'r
and petitio~er, referring to that incident, showed the roll in
question to Reibaldi. The latter expressed wonder at petitioner's carrying that amount of money on his person while
hunting, which petitioner answered with the explanation that
if he had left it at home it might be destroyed by fire and
that he felt safer with it on his person. No stop was made
on the way to the place of hunting and there was no alighting
from the automobile by either party until the car was parked
just off the main road across from a store and in the field.
where the hunting began. Reibaldi is shown by the testimony
to be a man of character and credit, possessed of some means,.
and there is no impeachment of his testimony or imputation
on his character. The fact, as testified by Phillips, an unfriendly witness placed on the stand by the bank, that potitioner had avowed and evinced that morning a determination to take the money with him and on his person on this
very hunting expedition is strongly corroborative of this
testimony of petitioner and Reibaldi that petitioner had the
money with him on this hunting expedition; all this is Pmphasized by Phillips' testimony that he protested strongly
against the d~termination of petitfoner to take the money. on
this trip, at the time the determination was avowed.
Now is there in this testimony any mark, indication or
sign that would justify a court in saying that it is "inherently
incredible'' or "inherootlly improbable" within the legal
meaning of those words?
The court must, in order to find that petitioner did not
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have the money with him on the hunting trip, stamp p~ti
tioner, Reibaldi and Phillips as liars, although there is no
contradiction, imputation or impeachment of their testimony
in this respect except by applying to jt the epithets, '' inherently incredible" and "inherently i1nprobable "-and that
too when su.ch epithets are as inapplicable as that of the
small boy who, in the hope of escaping a pelting with SD:OWballs at the hands of numerous other lads, announced in a
loud voice that the "boy who hits me with a snowball is a
d.:- liar ' '.
.
(7) Step by step and by irrefutable testimony this montjy
has now been traced in petitioner's pocket to the hunting
fields. The details and incidents of the hunting, the 'Suecess which attended it, the face, nature and contour of the
fields hunted all appear in the testimony at 'length-in fact,
too long to be set out in this petition already, we fear, too
extensive. It is to be noted that at no time during the hunting trip were petitioner and Reibaldi separated by more than
fifteen or twenty feet and that each was always in the sig·htof the other. The hunting was about over and they were
returning to the automobile then parked in Elijah Rountrer. 's.
yard, when about a quarter of a mile from thecar petitionrr
discovered tl1e money had disappeared from his pocket and
person and that he had lost it; he stopped to make a thorough:
search of his person and told Reibaldi of his inability to lo..:
cate it. Reibaldi testifies that at first he thollght petitioner
was joking, but when he looked and saw the pallor of petitioner's countenance he knew to the contrary. Reibaldi aided
petitioner in searching hims·elf; he, ·as well as petitioner, felt
meticulously all over petitioner's clothes and person, ev~n
removing all the dead birds from petitioner's hunting coat.
The search was futile and Reibaldi suggested that the money
might have slipped from petitioner's pocket in the automobile and that they ought to proceed to the car and search it.
This suggestion was adopted. When they arrived in Elijah
Rountree's yard he was there, and he testified he at once
noted the coun~enance of petitioner, whom he had known fol"
a number of years, and judged therefrom that petitioner had
been shot; he inquired as to this of petitioner and asked pe-·
titioner what was wrong; petitioner told him he had lost a
large amount of money, but did not tell him how much. · At
this time Reibaldi observed to petitioner that the loss· of the
money placed him, Reibaldi, in a very peculiar and awkward
situation and he wished petitioner to search him for the pln~
pose of knowing that he, Reibaldi, had not tak~n and did not
have possession of the money; petitioner protested and demurred but Reibaldi persisted and a ·search of .Reibaldi 's
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person at once absolved him of any suspicion that might possibly· have been directed at him. Search was then made of
the automobile, but nothing developed. They then went to
where the automobile had been first parked and searched
the ground there diligently, but without avail. By this time
it was dark, and, having no lanterns, petitioner and Reibaldi
returned to Portsmouth, having agreed to resume the search
the next morning at daybreak, an agreement which was faithfully kept. It is useless to recite all the efforts ~nd time
consumed in the search for the money; it suffices to say those
efforts were futile and the money has never been found.
The fact that petitioner had the money on his person on
this hunting trip-a fact established beyond· all reasonable
doubt-and the fact equally well established that he missed
it before starting home from the trip and that a thorough
search of his person there made disclosed he did not then lutve
it, inevitablv compel the conclusion that he lost it while on
the trip. "
Is this unbelievable 7 Is it beyond the comprehension o~
the human mind or of the judicial mind 7 Is it impossible to
place credence in it under all the circumstances of the case 7
The answer to these questions cannot reasonably be in tho
affirmative. And yet that must be the case before a court
can say that it is "inherently incredible'' or "inherently improbable" within the legal meaning of those terms.
It was suggested in the court below that those thirtysix bills could not drop or disappear out of a man's pocket
without his at once real~zing it and stopping imme4iately
and recovering them. The validity of this suggestion is denied, and certainly it is highly debatable when asserted as
a fact. In the first place, thirty-six bills of new money, in
one packa~e with a rubber band around them, makes a very
small package; it would hardly be large·r than the spectacle
case of the kind used by the writer, ~n<;l which he has frequently lost effectively. Again, a man hunting-and the record discloses hunting succ·essfully-with his attention on dogs,
birds, gun and on t:he ground over which he has to progress,
an~ engaged in· frequently loading and unloading his gun,
would be less apt to note the disappearance of a small package from his pocket than one quietly walking along a smooth
city street, or taking a stroll to refresh _himself from judicial
labors. Hunting birds, especially when birds are found and
the shooting with good results is frequent, is a concentrating
occupation and demands attention, alertness and quick coordination in action. When one is hunting, that is rea1ly
shooting at birds, he is conscious of little else. At any rate
this suggestion is plain, unadulterated surmise and not worthy
of any weight whatever.
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. It was further suggested that petitioner cached the money
somewhere in the hunting fields where he could find it and
never really lost it. This is conjecture pure and simpleimagination run 'vild. It seems credible under this suggestion for a man to have done most anything; and yet anything
more incredible than this suggestion can hardly be imagined~
The testimony for petitioner in this case having been examined and discussed and its credibility, viz., the fact that
it is comprehensible. and capable of belief, having be,en established, it only remains to say that there was not an iota of
evidence tending to impeach it in any way. No evidence was
9r could be produced that petitioner was in possession of
funds of any sort at any time after the disappearance· of said
money or that he had been living otherwise than one who
has only a bare sustenance, or that petitioner had been speculating or had sustained losses which he had liquidated. Nothing of those usual concomitants of a fraud of the kind
charged against petitioner appear in the case.
On the other hand, petitioner's testimony is corroborated
in every point, and if human testimony is credible at all petitioner estf).blished his defense in this case beyond a reasonable
doubt-and assuredly established sufficient to raise a reasonable doubt as to his guilt.
It is impossible under the circumstances of this case for the
court to say that petitioner is guilty. His acts may have been
foolhardy, they may have been reckless, they may not have
been in accordance with what reasonable men in ordinary
transactions do, but this does not establish beyond a reasonable doubt that his statement of the facts is not true. He
is corroborated by witnesses along the whole train of action
from New York to the time when he went hunting on 1.1:onday
evening, the 20th of January, 1936. He had the money when
he boarded the Pennsylvania train in New York City, traveling in a drawing room which he had invited Mr. Frank Welton to share, explaining at the time to Mr. Welton that he
had considerable money on his person as the reason why he
was traveling in a drawing room. He had it on Saturday
evenin,q when he talked to Mr. Phillips, and told him so, at
th~ office of the corporation; he ha,d it on 1J1onday morning
when he met Phillips again and showed him the money; indeed, he paid some bills o:f the company from the money on
both Saturday and Monday. He had it when he started on
1.he hunting trip with Reibaldi and showed it to Reibaldi. He
did not have it whe~ after engaging in hunting he returned
to the parked automobile for the purpose of coming back to
Portsmouth. The inevitable inference is that the money was
lo.st some time between the time he showed it to Reibaldi in
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the automobile and the time when he returned to the· automobile for the purpose of .coming back to Portsmouth, and there
is no suggestion .that petitioner has had either this money or
any other money of any substantial amount since that time.
The court ·must be satisfied beyond all reasonable doubt
that the petitioner has the money now in his possession and
under his control or it will not punish him for failure to do
what he is unable to do.
In the case i1~ re Davison, 143 Fed. 673, the court held that
it would not punish as for contempt for the failure of a bankrupt to comply with an order to turn oyer property or money
where the court is in doubt as to her ability .to do so.
It is ·submitted that not only is the court here bound to
feel that doubt, but the court should feel from the evidence
an assurance that petitioner lost this money and is unable
to comply with the court's order.
THIRD ASSIGNMENT OF ERROR.
0

\I
I

It will appoear from the record that all the proceedings in
this cause after and including. the rule against your peti-"
tioner and including the order and judgme:pt finding your
petitioner guiltr of contempt were in chancery, and the last
mentioned· order itself was entered in the chancery order
book, instead of the law order book. Petitioner assigns· this
as his third assignment of error.
In State v. Irwin (W.Va.), 4 S. E. 413, 422, when that court
was composed of five as able judges as ever graced the bench
(Johnson; Green, Snyder and Woods being present) this
question was examined and the court held such a course erroneous. In its opinion it approves Railro~d Co. v. Wheeling1
13 Gratt. 40, and itself says on this subject (p. 422) :
''We think the proceeding was regular in this case, except
that the proceeding was in chancery, an(l the order was entered in the chancery order book, instead of the law order
book. This was irregular, and, if it was right in itself, w~
would reverse it, because the case was tried in the wrong
court," and the order placed on the wrong record, and showed
it was a proceeding in chancery, and not at law, which only
has jurisdiction of it after the return of the rule, and the
separation of the proceeding from the chancery suit.''
°

PRAYER.

For the reasons assigned hereinabove your petitioner
prays that he may be granted a writ of error and supersedeas
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to the order and judgment herein complained of adjudging
him guilty of contempt and directing his imprisonment in
~~e.~o~folk .City Jail; that said order and judgment may be
reVIewed, reversed and annulled, and that he may be allowed
to give bail pending these proceedings in this Court for his
appearance before the Court of. Law· and Chancery of the
City- of Norfolk at such future time as said last mentioned
court shall designate subsequent to the final judgment of
this Court herein.
·

1

CONCLUSION. .:
..

•,

~

(f) Petitioner adopts this petition.as;.his brief in this case.
. (2) Petitioner has on the date of: filing this record with
Justice John W. Eggleston, at Norfolk,- Virginia, delivered
counsel for the National Bank of,Commerce and W. L. Parker,
Receiver, a copy of this petition, so that said counsel may
file with said Justice within the time :fixed by law any reply
thereto counsel may be advised.
: '(3) The opposing parties to this petition are National Bank
.of Commerce of Norfolk, Virginia, and W. L. Parker, Receiver, who are defendants in error.
(4) Counsel has transmitted to the Clerk of the Supreme
Court of Appeals at Richmond $1.40, the filing fee in this
case.
(5) Counsel for petitioner desire to argue this petition
orally on its consideration by Justice Eggleston.
~

. .

;

.

;

LLOYD S. DRAKE,
By Counsel.

HENRY BOWDEN,
NATHL. T. GREEN,
p. p ..
. - We, ·Henry Bowden and Nathaniel T. Green, attorneys
practicing in the Supreme Court of Appeals of Virginia, do
hereby certify that in our opinion the order and judgment
complained of in the foregoing petition should be reviewed,
reversed and annulled.
Given under
·our hands this 13th
day of April, 1936.
.
.
.

HENRY BOWDEN.
NATHL. T. GREEN.
Received Apr. 13, 1936.

J. W. E.

\
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Writ of error and supersedeas awarded, said supersedeas,
however, not to operate to discharge the prisoner from custody if in custody or to relase his bond if out on bail.
Apr. 25, 1936.
JNO. W. EGGLESTON.
Received April 27, 1936.

M. B. W.
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RECORD
VIRGINIA:
· Pleas before the Court of Law and Chancery of the City
of Norfolk, at the Courthouse of said City, on Thursday,
the 5th day of March, ·1936..
· Be It Remembered, that heretofore, to-wit: On the 31st
day of January, 1936, came National :Bank of Commerce of
Norfolk, by counsel, and filed its application for appointment
of a Receiver, pursuant to section 3812 of the Code of Virginia, in the matter of Marine Equipment Company, Incor·
porated, in the words and figures following:
APPLICATION FOR APPOINTMENT OF A RECEIVER.
In the Court of Law and Chancery of the City of Norfolk,
Virginia.
In the matter of
Marine Equipment Company, Incorporated.
In Equity.
APPLICATION FOR APPOINTMENT OF A RECEIVER
PURSUANT '1'0 SECTION 3812 OF THE
CODE O·F VIRGINIA.
To the Honorable Richard B. Mcilwaine, Judge of the said
Court:
Your petitioner, National. Bank of Commerce of Norfolk,
respectfully represents :
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1. That Marine Equipment Company, Incorporated, is a corporation duly chartered under the
laws of the State of Virginia, February 9, 1927.
2. That your petitioner is a creditor of said corporation in
an amount exceeding $5,000.00 in excess of .securities held
by your petitioner.
3. That the charter of said corporation was annulled on
May 31, 1932, because of its failure to pay Registration Fees
and Franchise Taxes for two preceding years, and that said
corporation was thereby dissolved in the manner required
by law.
4. That the principal office of said corporation was in the
City of Norfolk, Virginia.
WHEREFORE, your petitioner makes application to this
Honorable Court for the appointment of a Receiver or Receivers of and for such corporation, to take charge of the
estate or effects thereof, and to collect the debts and property
due and belonging to said corporation, With all of the pow·
ers and authority provided by law.
And your petitioner will ever pray, etc.
NATIONAL BANK OF COMMERCE
OF NORFOLK,
By Counsel.·
HUGH W. DAVIS,
HUGH W. DAVIS,
Counsel.
State of Virginia,
City of Norfolk, to-wit:

I

:·

C. S. Whitehurst, being first duly sworn, deposes and says
that he is a Vice-President and Agent of National
page 3 ~ Bank of Commerce of Norfolk, duly authorized to
make this proof, and that he has read the foregoing
petition, and that the matters and things therein stated are
true.
C.. S. WHITEHURST.
C. S.. WHITEHURST.
Subscribed and sworn to before me this 25th day of
January, 1936..
S.C. DAVIS,
· S. C. DAVIS,
Notary Public~·
My commission expires June 29, 1937.
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. WESTERN UNION TELEGRAM.
Received at Norfolk, Vir.
19~6 Jan 25 AM 10 49
RDB179 56 Collect-·Richmond Vir 25 1041A
Hugh W. Davis
Bank of Commerce Bldg. Norfolk, Vir.
Marine Equipment Company Incorporated principal office
Norfolk was Incorporated February ninth Nineteen Twenty
Seven with S. Lloyd Drake President stop Allowed its Charter to be revoked and annulled last day of May nineteen thirty
two because of failure to pay registration fee and franchise
tax for two preceding years and is not now in existence.
STATE CORPORATION COMMISSION.
The following order was entered on the 31st day of J ariuary~
pursuant to said application:.
·

193~,

page 4} ORDER APPOINTING RECEIVER AND COUN~
.
. · · . SEL FOR RECEIVER.
Upon applicati~n of National Bank of Commerce of Nor- /
folk this· day filed upon notice accepted by ?=fenry Bowde!l, .
Esq., counsel for the former officers and directors of said
::M;arine Equipm~nt C~mpany, Incorporated, it· is
ADJUDGED, ORDERED AND DECREED that William
L. Parker be and he is hereby appointed Receiver. of and for
1\t[arine Equipment Company, Incorporated, a Virginia corporation having its principal .office in the City of Norfolk,
Virginia; to take charge of the estate· or effects of said Marine Equipment Company, Incorporated, and to collect the
debts and property due and belonging to it, with power to
prosecute and defend, in the name of the Corporation or
otherwise, all such suits as may be necessary or proper for
the purpose aforesaid, and to appoint as agent or agents un~
der him, and to do all other acts which might be done by such
corporation, if in being, that may be necessary for the, final
settlement of the unfinished business of the corporation; and
it is further ordered that said Receiver enter into bond in
the amount of $5,000 with se~urity to be approved by the
Clerk of this Court and that said Receiver shall deposit. all
moneys coming into his hands in the Seaboard Citizens Na·
tional Banko:( Norfolk, Va., and it is·

,/. .
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FURTHER ORDERED that Hugh W. Davis be and he
is hereby appointed counsel for the Receiver herein; and it is
FURTHER ORDERED that the former officers
page 5 ~ and directors of said corporation, account for and
deliver to said Receiver all assets of said corporation which have come into their possession.
And afterwards : In said Court, on the 5th day of February, 1936.
ORDER.
Upon consideration of the Report Nun1ber 1 of William L.
Parker, Receiver herein, it is
ADJUDGED, ORDERED AND DECREED that Lloyd S.
Drake do appe~r before the Judge of this Court at 10 A. ~L
on the 13th day of February, 1936, and account to the Court
for all assets of Marine Equipment Company, Incorporated,
coming into his hands or under his control, and to show cause,
if any he can, why he should not be adjudged in contempt of
this Court for his failure to obey the order thereof entered
in this cause on the 31st day of January, 1936;
FURTHER ORDERED that a copy hereof be duly served
upon the said Lloyd S. Drake.
The following is Receiver's Report No. 1, referred to in
the foregofug order:
R;EC:miVER'S REPORT NUMBER 1.
To the Honorable Richard B. Mcllwaine, Judge of the Court
. aforesaid:
. The undersigned, William L. Parker, who was appointed
·
Receiver in this matter on the 31st day of January,.
page 6 ~ 1936, by an order entered on said date by this Court,
.
respectfully reports to the Court as follows :
1. That immediately upon his appointment he duly qualified by giving the bond required, with surety approved by
the Clerk.
2. Immediately thereafter he visited the premises of the
Marine Equipment Company, Incorporated, at Number 7
Roanoke Dock, in the City of Norfolk, Virginia, and took pos~
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session and charge thereof on the following day, namely,
February 1, 1936.
3. Your Receiver reports that as a result of the recent fire
in said premises the same are in very bad condition, in that
there is no roof to the building. In addition, windows were
broken and there was no method of locking the premises.
4. Subject to the approval of the Court, your Receiver has
retained the services of H. A. Ward as a watchman to remain on the premises from 6 :00 P. M. to 7 :00 A. M., at a
compensation of $25.00 per week. In addition to his services
as watchman, the said H. A. Ward is engaged in boarding up
the broken windows and has provided a lock for the door.
In addition he is taking an inventory of the property in the
premises with most of which he is familiar by reason of the
fact that his former occupation was that of a Chief Petty
Officer in the Navy in charge of stores. Your Receiver recommends that his action in employing the said H. A. Ward be
·
approved .by the Court and that his employment be
page 7 } continued until some disposition can be made of ·
the property in question.
5. On the 1st day of February, 1936, your Receiver delivered to Lloyd S. Drake, formerly President and Treasurer
of the Company, a letter, of which the attached Exhibit A is
a copy. Accompanying this letter was a certified copy of
the order of the order appointing your Receiver, which copy
of order was delivered to the said Llovd S. Drake at the same
time. No comment ~as made by the· said Lloyd S. Drake at
the time, but your Receiver subsequently received a letter
from Henry Bowden, Esquire, counsel for the said Lloyd S.
Drake, which is hereto attached as Exhibit B. It ·will be observed that the receipt by the said Lloyd S. Drake of the proceeds of fire insurance was not denied nor has he stated any
acceptable reason why the same has not been delivered to your
Receiver in accordance with the terms of said order of appointment. .
6. Your Receiver is advised that the exact amount of insurance so collected is $22,334.00, included in which is a draft
for $1,740.00 which was delivered to your Receiver by said
Lloyd S. Drake, 'vho stated at the time of delivery that the
policy of insurance of which said draft is the proceeds, had
been assigned to J. M. Clark and Company, owners of the
building in which the business was conducted, in payment
of past due rent amounting to $1,690.00. Said J. J\II. Clark
and Company, by its attorney, John W.·Oast, Jr., Esquire, has
made demand upon your Receiver for said draft to the extent
of their claim therein, namely, $1,690.00.
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7. Your Receiver has made demand upon the
former corporate officers of Marine Equipment
Company, Incorporated, for the corporate minute
book, but the same has not been produced. On the contrary,
your Receiver is informed that for a considerable period no
meetings of Directors or Stockholders of said corporation
have been held, nor has there been any election of officers
or directors since the Certificate of Incorporation was lodged.
The officers and directors shown are as follows: Lloyd S.
Drake, President and Treasurer and .a Director; Julius
Schlain, Secretary and a Director; the third Director being
Henry Bowden. These officers and directors, under the laws
of the State of Virginia, were .continued in office as trustees for the corporate assets for a period of three years from
May 30, 1932, and thereafter, your Receiver is advised, such
of said officers and directors who· continued in control of
the corporate assets are Trustees ex male ficio. The only
one of the officers and directors who so cpntinued in the control of the corporate assets, so far as your Receiver is advised, is Lloyd S. Drake, formerly the President and Treasurer and a Director of the corporation.
Your Receiver recommends that a rule be issued against
the said Lloyd S. Drake requiring him to appear before this
Court on a day to be fixed by the Court, to account for all
property and assets of Marine Equipment Company, Incorporated, and further requiring him to show cause, if any he
can, why he should not be adjudged to be in contempt of this
Court for his refusal to deliver to your Receiver the assets of
said Marine Equipment Company, Incorporated, as directed
in the said order appointing your Receiver.
page 8

~

page 9 ~

Respectfully submitted,
WILLIAM L. PARKER,
WILLIAM L. PARKER,
Receiver.

Febrnary 5, 1936.
January 31, 1936.
Mr. S. Lloyd Drake,
Norfolk, Virginia.
Dear Sir:
Attached hereto is a certified copy of an order of the Court
of Law and Chancery of the City of Norfolk entered January
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31, 1936, in the matter of Marine Equipment Company, Ineorporated, appointing me R.eceiver of said corporation, and
directing· me to take charge of the estate and effects of Sltid
corporation and' to collect all debts and property due and
belonging to it.
. .
I am advised that you haye collected the proceeds of certain fire insurance policies, amounting to approximately $22,000.00 which, according to the provisions of said order, should
be paid to me. Demand is therefore made upon you to pay
me the funds so collected by you on or before February 3,
1936, a11:d to turn.over and deliver to me any other property
and effects of said corporation in your possession or under
your control.
Upon your failure promptly to comply with this demand
your refusal will be reported by me to the Judge of the Court
of Law and Chancery in order that he may take. such steps to
enforce obedience to said order as he may deem advisable.
page 10}
Enc.

Very truly you.rs,
WILLIAM L. PARKER,
Receiver.
EXHIBIT A.

February 1st, 1936.
William L. Parker, Esq., Receiver,
Marine Equipment . Company, Inc.
Bank of Commerce Bldg.,
Norfolk, Virginia.

'

I

•

Dear Sir:
·Your letter · of January 21st. addressed to Mr. S. Lloyd
Drake, together with a copy of the order appointing you· as
Receiver, has been referred to me by him.
In view of the fact that the charter of this corporation was
revoked May 31, 1932, and the business has since been conducted by individuals, as the Bank of Commerce has known
for some time, some question has arisen as to just what assets, if any, you as Receiver for Marine Equipment Company, Incorporated, are entitled to receive and administer.
Since Mr. Drake will, I assume, await my advice in this connection, I doubt if he will be prepared to go into the matter
with you on or before February 3, 1936, as demanded by you,
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and his failure, if any, to comply on that date with the demands made in your letter will not, of course,_ :necessarily be
a refusal.
I am investigating this phase of the matter with all convenient dispatch and will be glad to discuss it with
page 11 } you or your counsel at your convenience. I believe
we are entitled under the circumstances to a rea·sonable time to investigate and determine his individual rights
and responsibilities in the premises.
Yours very truly,
Ha:K

HENRY BOWDEN,
HENRY BOWDEN.
EXHIBIT B.

The following 1s the· answer of the said Lloyd S. Drake,
:filed herein on February 13, 1936:
ANSWER OF LLOYD S. DRAKE TO RULE ISSUED
AGAINST HIM IN THIS PROCEEDING.
IJ!oyd S. Drake against whom an order to account and
show cause was entered in this proceeding on February 5th,
1936, without waiving his motion to quash said rule and his
exception to the action of said Court in overruling said motion, in answer to said rule, says :
·
{1) That as alleged in the petition: and application in this
cause, Marine Equipment Company, Incorporation, was dissolved on May 31st, 1932, by an order of the State Corporation Commission which revoked its charter. Said Corporation· th~refore ceased to do any business on said day and in
law- this respondent is advised the assets of said corporation
became the property of its stockholders in said
page 12 ~ corporation subject to whatever debts said cor.
poration at that time owed. Since that date all
the business has been conducted therefore, in the contemplation of law, ·as a partnership. Said respondent further
says that he did not have in his hands on the date of the appointment of the Receiver in this cause, any property or assets: of said corporation or the proceeds of any such prop..:
erty or assets of said corporation which belonged to or which
it owned on the 6th day of May, 1932.
-
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(2) Respondent further says that the time the Receiver
was appointed in this cause he, the Respondent, did not have
and has not since had in his possession or under his control
any assets belonging to the said corporation or any such
property belonging to said corporation either at the time
of its dissolution or subsequent thereto, or any property or
assets which belonged to the successor in business of said
corporation after May 6th, 1932.
(3) There had preVious to said receivership come into the
hands of this Respondent certain moneys under the following
circumstances :
· The successors in business, Lloyd S. Drake and C. S. Phillips, of the corporation above mentioned, suffered a fire loss
in said business on account of which certain insurance companies paid to them a net amount of $20,575.00, said payments
. .
being in the form of drafts..
· It was agreed between your Respondent and the said Phillips that he should ·collect the proceeds of said drafts in actual
cash and hold the same without deposit, to be dispage 13 ~ posed of after-Wards in liquidating the debts of said
concern. When the greater portion of said drafts
arrived, your Respondent ~as in New York City and he while
in said City, in compliance with his understanding with C. S.
Phillips, collected· said drafts in cash and took physical possession of said cash and kept the same on his person; $19,500.00 of said cash was in denominations of five hundred dollar bills, and $1,075.00 of said cash was in smaller bills of
varying denominations. · The $1,075.00 was kept in a separate parcel from the $19~500.00 which itself was in a parcel
held together by a ·rubber band. On Saturday, the 18th day
of January, 1936, Respondent returned to Norfolk, reaching
here ·about 10:00 o'clock on that d~y. He went to his office
and at once notified Phillips that he had returned and requested him to come to the office. At about 1:30 o'clock
P. 1fi. on that day; Phillips came to the office and was informed by this Respondent that he had the cash deriyed from
said drafts, on his person and made an engagement with him,
it being· then after banking hours, to meet him there Mond~y
morning and go with him to the bank of the National Bank
of Commerc·e of Nor£olk, Virginia, for the purpose of adjusting and settling their indebtedness to said ban1r. On Monday morning, the 2oth of January, 1936, Mr. Phillips met
your Respondent at said office and to his surprise Respondent learned for the first time that the banks were closed that·
day· on account _of some legal holiday. The visit to the bank'
was therefore postponed to take place the next day. On the

•'
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morning of that day, Monday, Respondent paid from the proceeds in his hands the following debts due by the business:
ToW. J. ·Callan, $500.00; to J. L. Spence, $500.00;
to Thos. A. Bryan & Company, $475.00; to J. D.
Apperson, $250.00; to the telephone company, $35.00, and to
Gulf Refining Company, $15.00; to Henry Bowden, $100.00.
In addition to that Respondent had paid out in expenses for
various trips for the concern $200.00 which he deducted from
said money of the Respondent. Thinking and believing that
after the liquidation of the debts of the concern there wouJd
be coming to him at least $500.00, Respondent deducted that
much more from the moneys in his possession and devoted
it to the payment of his personal bills and the bills of his
family. This left in your Respondent's possession, $18,000.00
in one roll held together by a rubber band.
On the afternoon of Monday, the 20th day of January, 1936,
Respondent, accompanied by a friend, Anthony Reibaldi, of
Portsmouth, Virginia, who had suggested the trip, went bird
hunting in N orfojJ{ County some few miles from Portsmouth,
the said.Respondent having at the time in his possession and
on his person for safe keeping the $18,000.00 in bills of five
hundred denominations hereinabove last mentioned, at the
tim'e. At about dusk on that evening when Respondent and
his companion ·were concluding their hunting and were returning to Respondent's automobile, Respondent missed from
his pocket the $18,000.00 above mentioned and discovered
that the same had disappeared. Respondent and his companion searched as best they could for said money that evening and returned the next morning at sunrise and devoted
ihe rest of that day also to searching for said money as well as
a part of Wednesday, the 22nd of January, 1936,
page 15 } the following day, having also enlisted the aid of
other trustworthy persons in the neighborhood in
said search. .Said search, however, proved unavailing and
your Respondent does not know what became of said money
bevond the fact that the same was lost.
Your Respondent also adopted other means in attempting·
to recover said money as will more fully appear from the·
evidence.
·
On Wednesday Respondent notified his associate, Mr. S. C.
Phillips, of the loss of said money and on Thursday notified
the National Bank of Commerce.
Respondent therefore says that he has not under his control or in his possession any money or property whatsoever
belonging to any party to this litigation and he does not know
the whereabouts of any assets of said corporation except those
page 14}
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now in the hands of the Receiver; and the Respondent further
says that he does not have under his control and does not
know of any assets or property belonging to himself and
C. S. Phillips as successors to the abov.e corporation.
LLOYD S. DRAKE.

H:B1NRY BOWDEN,
NAT'L T. GREEN,
Attorneys for Lloyd S. Drake.
In the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk, to-wit:
·
This day personally appeared before m~, Lloyd S. Drake,
whose name is subscribed to the foregoing answer
page 16 ~ and made oath that the matters and facts therein
stated are true.
Given under my hand this 13th day of February, 1936.
H. L. BULLOCK,
Deputy Clerk.
And afterwards: In said Court on the 17th day of February, 1936.
ORDER ADJUDICATING LLOYD S. DRAKE IN
CONTEMPT.
Upon consideration of the order heretofore entered upon
application of W. L. Parker, Receiver, the answer of the
~aid Lloyd S. Drake, and the testimony of witnesses:
It is adjudged, ordered and decreed that said Lloyd S.
Drake is in contempt of this Court and that the Clerk of this
Court is directed and ordered to issue an attachment directed to the Sergeant of the City of Norfolk, Va., requiring
him to attach and take in custody the person of the said Lloyd
S. Drake and hold and confine him in the jail of the City of
Norfolk, Va., until the sums of money collected by said I.Jloyd
S. Drake set out in his said answer, be paid by said Lloyd S.
Drake to said W. L. Parker, Receiver, herein unless sooner
released by order of this Court or the Judge thereof; and
the said Lloyd S. Dra.ke declaring his intention of appealing
from this order it is ordered, upon his application, that the
same be suspended until Monday the 27th April, 1936, upon
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his giving bail in the penalty of $5,000 for his appearance before this Court on said last mentioned date.
page 17 ~
,. -..

And now, in said Court on the 5th day of March,
1936.

~

This'·day came Lloyd S. Drake by his attorney, after reasonable ·notice in writing to the counsel for the National
Bank of 'Commerce and for W. L. Parker, Receiver, of the
time and place when and where the hereinafter mentioned
bills of exceptions would be tendered to the Judge of this
Court and within 60 days since the entry of the order herein
on the 17th day of February, 19·36, and tendered his two
bills of exceptions numbered respectively No. 1 and No. 2
and prayed that the same might be signed,· sealed and made
a part of the record in this cause, and the same having been
accordingly done said Bills of Exceptions are hereby directed
to be and are accordingly made a part of the record in this
··
cause.
The following are the two Bills of Exception referred to in
the foregoing order :
page 18

~

BE IT REMEMBERED that ·on the 13th day
of February, 1936, the return day of the rule and
order to show cause issued herein on the 5th day of February, 1936, against Lloyd S. Drake, the said Lloyd S. Drake
appeared ·and· made his motion in writing to quash and dismiss said rule and order which said motion was in the following words, to-wit:
"Lloyd S. Drake, against whom an order to account and.
to show cause was entered in this proceeding on the 5th day·
of February, 1936, moves the Court to quash and dismiss
said order and absolve him from answering the same on the
following grounds :
·
.. (1) The Court had and has no jurisdiction in t~is pro- ·
ceeding to enter such order, and the same is void and of no
\ effect because of the want of such jurisdiction.
· (2) It is nowher~ alleged and does not in any wise appear
~hat the said Lloyd S. Drake had at the time of the appointment of the Receiver herein or has now in his possession any
assets, property or money, which belonged to or was owned
by ·Marine Equipment Company, Incorporated, at the time
its charter was ·annulled on May 31, 1932, and when it was
dissolved a~ ·alleged in the paragraph No.3 of the application
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and petition of the plaintiff or petitioner; it being impossible
for said Marine Equipment Company, Incorporated, to have
acquired after the date of its dissolution aforesaid any assets
or property by continuing the business for which it was established or chartered.''
page 19

~

But the Court overruled said motion to quash
and dismiss on the part of Lloyd S. Drake to which
said action of the Court the said Lloyd S. Drake excepted and
prays said Court to sign and seal and make a part of the
record in this case this his bill of exception number 1 : and
the same is accordingly done.
Given under my hand and seal this 5th day of March, 1936.
RICHARD MciLWAINE
(Seal)
Judge of the Court of Law and Chancery
of the City of Norfolk.
page 20 } Virginia :
In the Court of Law and Chancery of the City of Norfolk.
In the Matter of
Mar4Ie Equipment Company, Incorporated.
In Equity.
Before: The Hon. Richard Mciiwain~, Jr.
Norfolk, Virginia, February 13th, 1936.
Present·: Messrs. Hugh W. Davis, W. L. Parker, representing the National Bank of Commerce. Messrs. Henry Bowden
and Nathaniel T. Green, representing Lloyd S. Drake.
J. M. Knight,
Shorthand Reporter,
Norfolk, Virginia.
page 21}

BILL OF EXCEPTION #2.

BE IT REMEMBERED that on the hearing of the rule
to show cause issued in this proceeding against Lloyd S.
Drake on the 5th day of February, 1936, and after the said
Lloyd S. Drake had filed his answer to said rule and the
Court had heard all the evidence introduced in behalf of the
Raid Lloyd S. Drake and in behalf of the petitioner herein,
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the Court on the 17th of February, 1936, entered in its Chancery Order Book the order shown by the record herein, to
which said order and the entry thereof the said Lloyd S.
Drake duly objected and excepted and prays the Court to sign
and seal this his bill of exception Number 2 which is accordingly done.
.
And the Couit doth certify that the following is the evidence and all the evidence introduced on the said
page 22 ~ hearing, save and except the exhibits referred to
iD: said evidence, which counsel herein have stipulated shall be certified by this ·Court or the clerk thereof to
the Supreme Court of Appeals of Virginia at Richmond;
the witnesses Lloyd S. Drake, Anthony Reibaldi, Elijah Rountree, F. K. Carlon, A. J. Hall, D. P. Lascara, Sol J{aplan, W.
M. Paxton, Robert T. Hasler, W. J. Callan, and Henry Bowden being introduced· on behalf of Lloyd S. Drake and the
witnesses W. L. Wynn, C. S. Whitehurst, and C. S. Phillips
being introduced on behalf of the petitioner:
page 23

~

LLOYD S. DRAKE,
being first duly sworn, testified in his own behalf
as follows:
Mr. Davis: I move that all witnesses be excluded, if your
Honor pleases.
·
Note: Witnesses

wer~

thereupon excluded.

1\{r. Green: If your Honor pleases, Mr. Drake is a little
deaf.
Bv Mr. Green:
..Q. What is your nameY
A. Lloyd Drake.
I
Q. Where do you live, Mr. Drake t
A. I live at 105 Mount Vernon Avenue, Portsmouth.
Q. Where have you been doing business?
A. No. 7 Roanoke Dock, Norfolk.
Q. How long have you been in business in Norfolk Y
A. Since October, 1917.
Q. Mr. Drake, were you associated with the Marine Equipment Company, Incorporated 7
·
A. Yes.
'
Q. In what capacity!
A. I was president and. treasurer.
Q. Who else was associated with you in that business Y
A. Mr. C. S. Phillips.
I

Lloyd S. Drake v. Nat. Bk.:of Commerce, etc.

·51

Q. It is alleged in the petition in this case that the charter
for that corporation was revoked in May, 1932, on the 6th
day of May. Is that true 7
page 24 } A. Yes.
·
Q. At that time what did you do Y Did you stop
business?
A. No, sir, we continued on as a company.

The Court: Revoked because of non-payment of fees.
Mr. Green : Franchise tax.
By Mr. Green:
Q. You continued on in the business Y
A. Yes.
Q. Were there any other stockholders in that business except Mr. Phillips and yourself 7
A! No, sir.
Q. In the course of the continuation of that business, what
happened finally?
A. I didn't quite catch it.
Q·. I say in the course of the continuation of that business,
what happened finally?
A. We had a fire. The place was burned.
Q. When was it burned Y
A. On September-! think it was September 24th.
Q. What year?
A. 1935.

Q. Did yon have any insurance on the property?
I
A. Yes.
Q. Did you collect any from it Y
A. Yes.
page 25 } Q'. How much did you collect Y
A. We collected $22,334.00.
Q. Did yon have, among that, a draft for seventeen hundred and odd dollars?
A. Yes, sir.
Q. What did you do with that draftt
A. Assigned it to the Clark Estate.
Q. What finally became of that draftY
A. Turned over to th~ receivers appointed by the court.
Q. What became . of the other drafts that the insurance
company gave you?
.
A. When the first drafts arrived there was, I think, two
or three and I carried those drafts to New York and cashed
them, and when the balance came they were sent to Mr. Callan, or to the store, and I told Mr. Callan to forward those
to me at New York, Hotel Astor. ·
.
•

I
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Q'. Did you collect those drafts in cash, or not Y
A. Yes.
-- Q. Whereabouts Y
A. At the National City Bank in New York.
Q. How much did you get in cash there Y
A. I cashed $20,575.00.
Q. Did you have to pay some costs for collection 7
A. That was net amount collected.
Q. That was the net amount collected Y
A. Yes, sir, the net amount collected.
page 26 } Q. Why did you go to New York to cash those
checks, Mr. Drake Y
A. Mr. Phillips and I were conversing before leaving as
to where we should have those drafts cashed. The reason
for that was Mr. Phillips had some bonds at the Bank of
Commerce ·that had been purchased and used as collateral.
Those bonds had since, some of them, gone bad. $4,000.00
of those bonds were practically no good at all and the other
$5,000.00 were of the Definite Contract Building & Loan Association and they had depreciated in value to some extent,
were right much down.
Q. Now, when were those bonds deposited as collateral
first?
A. I think it was around 1928, 1927 or 1928.
Mr. Davis: I object to this line of examination. It has
nothing in the world to do with what Mr. Drake has done
with this money.
The Court : Let counsel examine the witness.
Mr. Green: I 'vant to show the motive for cashing those
checks.
By Mr. Green:
Q. How did Mr. Phillips acquire those bonds and stockY
A. What!
Q. How did Mr. Phillips acquire those bonds and stockY
A. We went to the Bank of Commerce and asked them about
·
my purchasing a stock of merchandise in Norfolk.
Q. Who did you go to in the Bank of Compage 27 } merce Y
A. Mr. Wharton.
Q. And you were advising with him about the purchase of
~~y

.

A. I didn't quite catch it.
Q. Yon were advising with him about the purchase of what Y
A. Those bonds-about the purchase of this stock.
Q. Whose stock was itY
A. Of E. F. White·& Company.
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- The Court: .Aren't yo-u going a little bit too far back 7 From
what I gather, they didn't want to cash these drafts in the
Bank of Commerce because they owed them a gTeat deal of
monev.
Mr: Green: I want to show the motive, why they didn't
want to do that.
By Mr. Green:
.
Q. When you came to buy this stock, what did Mr. Wharton think about this stock?
A. He thought it was a good buy; advised us to buy it.
Q. Did he suggest any way to proceed to buy it 7
A. He said he thought it would be a good idea, instead of
putting up money, instead of. a cash· purchase, to purchase
bonds and borrow the money from the bank and use the bonds
as collateral, which we did.
Q. Who did you purchase the bonds from Y .
· A. Mr. Beaman. He was at that time selling bonds; not
connected with the B·ank of Commerce.
· Q. Did you buy those bonds and the building and loan stock
on the advice of Mr. Wharton?
page 28 ~ A. Yes, sir.- ·
·
Q. And put them,- up
as collateral Y
-··A. Yes.
Q. They were still there when you collected these drafts Y
A. Yes, sir.
Q. 'When you went to New York to get cash for those drafts,
what was the idea of getting. caf?h?
A. In order that we might go to the bank and try to recover as much as pos~ible of these bonds that we had as collateral that had not gone bad. Mr. J;>hillips said he thought
it was the correct thing to do .to go to the bank and ask them
to relieve-accept some of the loss th~t had been sustained
in the 'loss on those bonds,. and if we were to deposit these
drafts in the bank th~t imm~diately the account would · be
charged up against it and we would have no argument at
all and that would be the end of it. We thought the proper
thing to do was to cash them and we would go there with
the cash with the und_erstandi~g we would try to get them to
accept some of the loss. .
Q. ·That is the reason you cashed the drafts?
A. Yes, sir.
.
Q.' What tiin'e did you get back from New York?
A. I got back on Saturday morning around 10 :00 o'clock.
Q. How much money did you have in your pocket at that
time, do you suppose Y ·
,,

.S~preme
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A. I had practically the full amount. Some expenses had been deducted, but practically the full
amount.
Q. You say in your answer about $200.00. Is that about
right?
A. I beg your pardon Y
Q. You say in your answer about $200.00. Is that right Y
A. Yes, sir, approximately.
Q. Was that your expenses to New York?
A. To New York.
Q. How long were you in New York Y ·
A. Eight days.
. Q. Ho~ were those drafts payable Y
·
A. They were payable to the Marine Equipment Company,
Incorporated, and/or Lloyd S. Drake, and/or C. S. Phillips,
and/or Thomas B. Bryan & Company, Incorporated.
Q. When those drafts reached you, were they endorsed?
_ A. Yes, sir. _When they reached me they were endorsed,
yes.
- Q. When you got back here with that money, what time of
day was it!
A. Approximately 10 :00 o'clock in the morning, between
9 :30 and 10 :00 o'clock.
Q. On what day did you say!
A. That I got to Norfolk Y
Q. Yes.
A. On Saturday morning.
Q. What day of the month 7 Do yon know that Y
page ·30 ~ A. It was on the 18th.
Q. What did you do when you got to Norfolk?
A. I first went home and came back to the store and called
Mr.. Phillips .on the 'phone.
· Q. Where was Mr. Phillips then Y
A. He was with Noland & Company; and I called him and
asked him to come to the store, that I was at the store and I
had this money, and to come down, that I wanted to talk to
him about it.
Q. Did he come to the storeY
A. He came to the store around 1 :30. I had to leave a
message for him. I didn't talk with him personally. I had
to leave a message at the place for him when he came in.
Q. What was the message f
A. To ask him to come to the store and tell him-I didn't
leave a message that I had the money, but that I was in town.
He knew I had the money.
Q. That 'vas by telephone Y
A. Yes..
__. __

,
page 2·9

~

!Jloy(l ~·~ Dr~e ·v.- ~~t~ Blt.. of Commer~e; etc.
Q. When he got to the store what happened Y

~~
.

A. I told him I had the money and what did he think-·
...
that it was too late for that day,· and what disposition sho~d
we make of· it until Monday when the banks opened on Monday, and he said, "I don't know.
That is a tremenqous
amount of nwney to carry around in your pocket''. He said,
"I would say I don't know hardly what to do". He said,
•' \Vhat do you think about putting it in the safe Y''
page 31 } and I said, ''About six or eight people know the
combination of the safe and I think the correct
thing to do is for either one to take this money and k-eep it
in cash", and he said, "I would hate mighty bad to have all
of that on me", and I said, "I brought it from New York
and I will take it and keep it with me until Monday morning".
Q. Did you keep it with you Y
A. Yes.
Q. What denominations was this money in f
A. $19,500.00 in five hundred dollar bills and the balance
in smaller denominations.
Q. $19,500.00 in five hundred dollar bills 7
A. Yes, sir.
Q. Was that in one par~el t
A. I beg your pardon 7
Q. Was that in one roll f
A. Yes, sir.
.
Q. All of it?
A. Folded over, new money folded over, with rubber bands.
Q. The fiv:e hundred dollar bills were together in one roll
or separate rolls Y
A. .Separated. The other was folded over with a rubber
band around the edge of it.
Q'. The roll of five hundred dollar bills was in one parcel Y
A. Yes.
Q. And the other was in the other parcel Y
·
page 32} A. Yes.
Q. Did you meet Mr. Phillips at the office on·
~Iondayt

A. I beg your pardon Y
Q. Did 'you meet Mr. Phillips at the office on Monday
morning¥
A. Yes, sir; Mr. Phillips came to the office on Monday
morning. When he arrived we found this out~ that the banks
were closed due to some legal holiday. I didn't know it was
a legal holiday.
Q. What did you do then Y
A. Well, we had some ~ounts to be paid.

56

·.:.·supreme ·court

of Appeals of Virginia.

-

Q.. Before .you get to ·that, did you make· any agreement
.
·
with him then as to what you would doY
; A. I told Mr. Phillips we had these accounts to b~ paid,
and "The best thing to do-we will have to wait until tomorrow to get to the bank and I will continue on and keep
this and I am going out and pay some of these accounts. We
have all of them and I am going out and take· care of some
of these accounts now''.
Q. Did you make any arrangements as tQ what .time. you
would go· to the bank Y
A. The next morning.
Q. Diq you go out and pay those accounts Y ·
A. I went out to attempt to. I went to F. K. Carlon &
Company that we owed an account, and I werit in and told
him I didn't have any s:r;nall~r amount of money
page 33 ~ than a five hundred dollar bill to pay it and I offered. to pay him, and fina~ly he said, ''We need
the moneY. but I can't' change that amount of money'', and I
suggested that I go to the Wood Towing Company and try
to cash it there so that I might pay it, and I went there and
Captain Wood didn't have that amount of cash in the safe.
Q. Who did yon pay that day?
.·
A. That was on Monday. I didn't ·pay anybody that day.
Q. Didn't pay anybody on Monday?
A. No, sir. On Saturday I pa1d money out. I came in
on Saturday morning. On Saturday morning I paid. out
some money.
.
Q: Who did yon pay?
A. I beg your pardon?
Q. Who did yon pay it toT
A. Mr. W. J. Callan.
By the Court:
Q. How much?
.A.• $500.00 for back salary.
.By Mr. Green:
Q. Was that back salary for him Y
A. 1res, sir.
.
.
·
Q. Who else did yon pay f
A. Paid him with a five hundred dollar bill.
Q~ Who else T
.
.
A. ~r.. Apperson, Mr. ,Johnny Apperson, Mr.
page 34 ~ J. B. Appers·on.
By the Court : . .
Q. How much was that f .

'·' '·
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A. $250.00.
Q. For what?

A. I beg your pardon?
By Mr. Green:
Q. For services, back salary t
A. Services at the store.
Q·. Did you pay anybody else on Monday?
A. That day I paid the Gulf Refining Company $11.00 and
a telephone bill of $35.00. Mr. Callan paid the telephone bill.
I wired him money from New York due to the fact that the
'phone was about to be cut off, and I think he paid that on
Thursday or Friday.
.
Q. Did you pay anybody else out of the money t
A. Mr. Spence. I paid him on Monday.
Q. How much?
A. $500.00 for services rendered in the adjustment of the
fire.
·
Q. That was ·adjustment fees 7
A. J. L. Spence.
Q. Did you pay anybody else?
·
A. W. J. Bryan-Thomas B. Bryan & Company of Greensboro, North Carolina.
Q. How much did you pay him 7
A. $475.00.
page 35 } Q. How did you pay it Y
A. With a five hundred dollar bill. I left the
money with J\tir. Callan who paid the bill himself. I left him
a five hundred dollar .bill and J\tir. Bryan gaye him $25.00 in
change in return.
Q. Did you get that back afterwards!
A. Yes, sir.
Q. Did you pay anybody else Y
A. Only myself. I took some money out myself, for my own
use.
Q. Did you pay Mr. Bowden any money?
A. Paid him $100.00 on Monday morning. I had forgotten
that.
Q. For what?
·
A. For services in connection with the :fire, getting an appraiser appointed .for the company.
Q. An appraiser or umpire was appointed?
.
.A. Yes, sir, and it was for services for appearing before
.Judge Sargeant. He appeared there several times.
Q. You say in your answer you deducted $200.00 for expenses?
A. I beg your pardon Y
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Q. You say in your answer that you deducted $200.00 for
expenses?
A. Yes, sir.
Q. Did your expenses amount to that muchY
A. No, sir. I came back, but spent about $115.00
page 36 } or $120.00 of that amount of money.
Q. And you had the other in your pocket Y
A. Yes, sir.
Q. Had you made a previous trip to Greensboro for this
company?
A. I beg your pardon Y
Q. Had you 1nade a previous trip to Greensboro for this
company? .
A. Yes, sir.
Q. Did you take out your expenses there also Y
A. Yes, sir.
Q .And that was included in the $115.00 Y
A. Yes ; all was included in that lot.
Q. Included in the $200.00 or the $115.00? .
A. That was included in the $115.00. I had approximately
$75.00 or $80.00 left out of the $200.00.
Q. You say you deducted then $500.00Y
A. Yes.
Q. What did you do with that $500.00¥
A. Paid my rent.
Q. How much was that?
A. It was approximately $200.00, I think $198.00, something like that; approximately that.
Q. What else did you do Y
A. I gave my wife money to pay the gTocery bill. She went
out and paid the grocery bill which was approxipage 37 ~ mately $200.00 there. It was a little over $200.00.
I gave her the money to pay that and gave her the
balance to take care of some obligations we had taken on
around Christmas, and bought a suit of clothes, etc.
Q. On that Monday after you finished paying these things,
what happened on that day after thatY
A. I was called by a friend on the telephone and asked
what I 'vas doing that afternoon and I said, ''Practically
nothing. The banks are closed and I have nothing to do particularly," and he said, "How about you and I going bird
shooting Y'' I said, ''All right. I have nothing to do, but will
be a little late getting away". It was then rather late.
Q. Who was that friend?
A. Mr. Reibaldi.
Q. What business is he in?
A. Shoe repairing business in Portsmouth.
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Q. How long have you known him Y
A. About four or five years.
Q. What has been your relation with him Y
A. We have been very friendly hunting together mostly.
I have known him just as a friend.
Q. Did you go hunting that evening 7
A. I beg your pardon 7
Q. Did you go hunting that afternoon 7
A. Yes.
Q. Where did you meet Mr. Reibaldi t
page 38 ~ A. Went past his shoe repair shop on Fourth
Street in Portsmouth and I met him there around
2:30.
Q. How were you traveling?
A. In an automobile, in my automobile.
Q. Who had the dogs Y
A. I beg your pardon?
Q. Was it quail hunting you were doing?
A. Yes, quail shooting.
Q. Did you have dogsY
A. Yes, two dogs.
Q. Who had the dogs Y
A. They were my dogs.
Q. Were you traveling on foot or by automobile?
A. We were traveling by automobile, yes, sir.
Q. Did he meet you there Y
A I met him at his place of business, yes, sir. He changed
his clothes, which he had already, and came and got in the
car and we started to Deep Creek.
Q. Did you change your clothes to go hunting Y
A. I changed my clothes at home. I was already dressed
for hunting· when I got there.
Q. What did you put on Y
A. Regular hunting clothes, khaki pants, a hunting coat
and hunting boots.
Q. Did you have boots on?
A. Sir?
page 39 } Q. Did you have boots on Y
A. Hunting boots, yes, sir.
Q. Was there any snow on the ground that day?
A. No, the snow had just been washed away by a big rain
on Sunday.
Q. IIad it rained Sunday?
A. Yes, very heavily.
Q. Whereabouts in Norfolk County did you go huntingY
A. Went up near Lindsay's farm, very close to Lindsay's
farm, in the Deep Creek section.
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Q. Did you hunt on Lindsay's farm Y
A. No, sir.
Q. Whose farm did you hunt on?
A. We hunted on Elijah Rountree's tract, hunted on his
farm.
__
Q. Had you been in the habit of hunting on that farm Y
A. Yes, sir.
.
Q. How many years Y
A. Been hunting there for 20 years, approximately that.
Q. Did you know Rountree Y
A. Yes, sir.
Q. How far was that from the City of Portsmouth 7
A. I beg your pardon T
·
Q. How far was that from the City of Portsmouth Y
A. It is about 11 miles.
Q. On the way out to this hunting place what happened, if
anything?
,
page 40 } A. Going out there, of course, I was thinking
about this amount of money I had with me. I
carried this money with me. I never left it anywhere all the>
time I had it. I thought that was the safest place to keep
it, by myself.
By the Court :
Q. vVhere did yon put it in your clothes 7
A. Had it in my left-hand pants pocket. I had this money
with this rubber band, fiye hundred dollar bills, folded over
with a rubber band around the outer edge of it and had it in
my left-hand pocket.
.By Mr. Green:
Q. It amounted then to $18,000.00, did it not Y
A. Yes.
Q. What happened on the way out~
A. On the way out-of course, I remembered that at one
· time this party I was hunting with. Q·. Who was the party?
.
A.. Had drawn quite a consid~rable amount of money out
of the building and loan, or had been paid, and he had shown
me the cash money. That was several years before, and at
that time I told him, "Tony, you have shown me your roll
one time and I will show you some real money", and I pulled .
it out and showed it to him in the car while we were driving
along. He said, ''My goodness, what· is that, counterfeit
money?" and I said, "No, perfectly good money", and he
took it and looked at it. He said, "I can't see
page 41 } why in the world you would carry that much cash
money with you'', and I said, "I guess it is just
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about as safe with me as anywhere it could be'', and I carried it on my person. He said, ''I think, if I had that much
money, I would stay home, and would not go out of the
house". I said, "I never lost any before and certainly one
time like this it doesn't look like I would", and he said,
"That is a considerable amount of money". He took it and
looked at it and handed it back and I took it and put it in
my left-hand pocket.
Q. When you got out of the automobile where did you stop
.first 7
.A. Right near the road opposite a big ditch where we have
always found birds. That was just after we passed Elijah's
house, Elijah Rountree. We passed his house, and there is
a marsh between Elijah's farm and this place where we
stopped, and a big ditch, and we stopped on t4e other side
and found these birds in the field.
Q. Was there any store near· there?
A. I beg your pardon Y
Q. Was there any store near there?
A. A store just across the street from it.
Q. You mean across the road 1
A. We stopped about 50 yards the other side of the store
off the road.
Q. Did you park your car on the road or drive out in the
field?
A. Yes, just off the road to lreep out of traffic.
Q. When you got out what happened f
page 42 ~ A. We had not gone over about 50 yards when
we found both dogs were pointing game, being
birds in the field opposite this big ditch, and I said, ''Tony,
come on. The dogs are pointing and these birds are there''.
The birds got up and one bird went to the right and Reibaldi killed him, and the main covey come across the ditch
and I killed the first bird and he fell on the edge of the ditch ·
and the other bird out in the field. on the other side of the
ditch.
Q. What happened then f How did you get the bird?
A. I got a running start and jumped this ditch, about
fivP. or six feet wide. I jumped over this ditch, and the
bird that had fall~n down near the ditch, the dog brought
me that one, and I went out in the field where the bird had
fallen. It was a rather long shot on the second bird, and I
went out and the bird was on the ground fluttering, and the
dog came and picked it up. I jumped back on the other side
of the ditch towards Reibaldi because some birds went to
the right.
Q. Where you jumped to, is that where Reibaldi was Y
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A. I left Reibaldi when I jumped the ditch to get the two
birds.
Q. And when you jumped backA. When I jumped back it was on the side Reibaldi was
on.
Q What happened then?
A. I went on to look for these single birds.
Q. How large is the ditch?
.
A. It runs from the road, it is about 200 yards
page 43 ~ from the road to a small river. It is not a river,
but like a canal. It is a bout 100 feet, and runs in·
back of Lindsay's farm .
. · Q.. How big is that ditch? What are the dimensions of
it?
A. Five or six feet wide and in some places it is considerably wider than that and you have to look for a narrow place
to get a start to jump over.
Q. How deep is .it?
A. On this particular day this water was anywhere from
two to four feet deep because there had been a very heavy
rain and it drained oil the snow and water from the big farm
that runs through to the left.
Q. How deep was the ditch, that is, the 'vater in the ditch Y
A. Anywhere from two to four feet deep.
Q. You say you jumped back over and went to get the
single birds. Did you get any?
A. None we were looking for, but got about 150 yards
and much to our surprise the dogs pointed. I thought it was
another single bird but when we got there another covey
came up and we got into that. Reibaldi didn't get a shot
there. I killed two more there.
· · Q. You killed two more birds there Y
A. Yes, sir.
Q. Where did you go from there Y
A. Crossed the ditch again. The other birds went to the
left, went down in a marsh, and we jumped this ditch, both
of us, and went after the single birds.
Q. What succe.ss did you meet with down there
page 44 ~ with the single birds?
A. I beg your pardon Y
Q. What success did you meet with with the single birds?
A. We didn't find them. Thev had crossed the marsh and
went over on Elijah Rountree's place, across the :field over
on his farm then.
Q. What did you do then?
A. Went back across the diteh again and went to the car
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and got in the car and went around to Elijah's yard and left
my car parked in his yard.
Q. Did you see him then Y

A. No. He wasn't there when we got there.
Q. What did you do then after you parked your carT
A. Elijah permits us to hunt there and we didn't have to
get any permission. His wife. was there. We left his yard
and went out to back of the farm, and went down loo~ing
for single birds, and on the way we found another covey of
birds over on a place posted next to Elijah's farm, and our
dogs were pointing them. Reibaldi said, "Let's run them
up anyhow''. I said, ''This fellow will arrest you if he
catches you hunting on his farm"', and about that time the
dogs went into them and the birds flushed and went into a
pine thicket on Elijah's place. When we got in there it was
a very thick place and three birds got up on our way over,
and it was difficult to shoot, but I got those three and I came
out of there with those. Reibaldi shot once or
page 45 } twice but didn't get any.
Q. What did you do after that!
A. Continued on around back of Elijah's farm. We found
another covey down back of his house. We didn't get a shot
at those birds there. They were on the right of us, and we
followed them through the woods and two birds got up and
I killed one and Reibaldi the other. It was g·etting rather
late, and we went out through the back of the field, through
to the left, and found another covey. Those birds flushed
wild and they went in the woods and we followed those, and
I didn't. get any of them but I think Reibaldi killed one in
there. It was then so late that we could not see very well
and we started back to the house.
Q. Where were you when you first missed this moneyY
A. I was then about a quarter of a mile of Elijah's house.
I started to feel for this money and missed it out of my
pocket.
Q. What did you do?
A. I told Reibaldi, why-.''My gosh, I have lost this money.
Good gracious''. He said, ''You are fooling, you haven't
lost it. You are trying to fool me". I said, "I am telling
you the truth; I have". I reached in my pocket for it and
didn't find it. I said, "Maybe I put it in another pocket'',
and when he found out I was real serious he said, ''Perhaps
it may have worked out of your pocket in the car. Let's
hurry up and get back there".
page 46 } Q. Did he search· you then, or not?
A. Not until we got to the car. We went back
:
to the car and looked around. ~ said, ''Listen, my gosh, this
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money may be somewhere here'', and I took my gunning
coat off and took the birds out and laid them on the runningboard-it was eight in the coat-and searched all through my
coat, and he did, too, and looked, and I turned my pockets out
and I kriew I didn't have it immediately because money of
~hat ·size-it was not a very large roll but all in new denominations, and not a ver)r large roll but I knew that it was
·so large and if it had been on my person I would have known
it immediately.
· Q. Did you do anything else after you found it was gone f
A. When we got to the car we g·ot in the carQ. Did you see anybody else there?
~ A. Saw Elijah Rountree. He came out and I told him about
it.
.
Q. Did you tell him how much you had lost?
A. No, I didn't tell him how much, but a considerable
amount of money. I said, "Elijah, something terrible has
happened", and he wanted to know if somebody was shot, and
I said, ''No. I have lost a considerable amount of money'', ·
and I said, "You look for it". I. said, "Have you seen it
around the carY" and he said, "No, I haven't seen it, }fr.
Drake, anything around here", and we searched through the
car good. We then got in the car and drove back
page 47 ~ to where we parked opposite the field by the side
of the ditch. By that time it was dark.
·. Q. You mean you drove back to where you first parked the
carY
: .A. Yes, sir. I thought perhaps it had worked out of my
pocket there or fallen out on the running-board, or next to
it,· and I g·ot there and we looked for it there as best we could,
and so then we left-after we looked there as well as we could
we· started back and went to Reibaldi 's house, and he said,
''Come in and have something to eat. We have got. to figure
out some way of looking for this, going back". We figured on
going back and I said, "The correct thing· to do is for you:
to meet me tomorrow morning before day and we will go back
at daybreak and look for it''. . .
Q. Was anything said by Reibaldi about your searching
him for this money?
.. A. I beg your pardon?
Q. Was anything said by Reibaldi about your searching him
f_or this money 7
A. Yes, sir. He said, ''I feel ·pretty terrible about this
thing, your having lost such a considerable amount of money
.and I being with you. I feel terrible and I really insist that
y:o1;1 s_earch me'', and he turned out all of his pockets. · ·He
said, "I don't want you to think that perhaps it might have
.I
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worked out of your pocket in the car, and I insist that you
look through my pockets and see I haven't got it". I said,
''The idea. I would trust you. I would not think
page 48 ~ of such a thing·", but he turned his pockets out.
Q. Did he have it7
A. No, sir.
Q. When you got back to his house did he say anything
n1ore about searching his clothes'
A. He said he would-we decided to go back in the morning.
Q. I ask you, when you got back to his house did he say
anything· more about your searching him again, his clothes Y
A. He asked me to. He took off his clothes. He changed
his clothes at the shop before we went home. He went in the
shop and took his clothes off and said, ''I want you to look
through them good and see I haven't got it''. He changed
to street clothes.
Q. Did you find· anything when you searched him Y
A. No, I didn't.
.
Q. The next morning what did you do 7
A. I was at his house the next ·morning before daybreak
and got him up. He put on his hunting clothes. We went
to his shop and he put on his hunting clothes there after
've left his house. That 'vas still before day. He put on
·his hunting clothes. I had mine on, and my boots, because
you could not hunt through that country without them. We
left the dogs and guns, of ·course, and everything at home
and went back. We went back there and got there just about
daybreak and we searched all around at this place where
we would most likely have stood around this ditch,
page 49 ~ where we thought was the most likely place. I
jumped this ditch and I thoug~t most likely I had
dropped it there. We searched around the ditch and went back
to Elijah's house and told him what we had done and asked
him to come on and help us look for it. We spent all that day.
We looked for that money going over all of this. territory
that we had hunted. I knew just about every foot I had hunted
·and could pretty well go over each step because I had lain
awake the night before and I had impr~ssed it on my mind,
everything we did, and we went over practically all of this
territory and came home at 12 :00 and had lunch and went
back and hunted for it all that day without any success of
finding it. I went hack to Elijah's ·and g·ot him to get a rake
and use it. We thought perhaps it had dropped in this ditch.
The water had gone down considerably from the day before.
The day before it was from two to four feet deep. On this
day it was not, I should say, over 12 to 18 inches because the
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water had drained off and it was not so deep, and we took
this rake and went back and dragged in this ditch. Elijah
Rountree and I went back there and raked all through this
ditch trying to find it that way the best 've could, and the
next day I went back and hunted again until about noon.
Q. That was on ·wednesday?
A. Yes, sir.
Q. The next day 1
A. Yes. The second day was on Wednesday.
page 50~ Q. The second day was Wednesday that you
hunted until about noon 1
A. Yes, sir.
Q. Did you see anything of it Y
A. No, sir~
Q.. Did you have a net Y
A. The second day I had a shrimp net, similar to a crab
net, only smaller, and.I went there and dipped through the
ditch from one end to the other, dipped down in there, thinking perhaps it might have been there.
Q. What other means did you take to find the money?
A. I beg your pardon Y
Q. What other means did you take to find the money!
A. I advertised in the papers.
Q. What?
A. I advertised in the newspapers and also went to the
stores around through that section and told them that if anybody came in and tried to cash a five hundred dollar bill to
please notify me, and left my name and address there with the
stores.
Q. Did you notify Mr. Phillips of the lossY
A. I notified Mr. Phillips, I think, Wednesday afternoon.
Q. Did you ever notify ~Ir. Whitehurst of the bank of itY
A. I think I notified Mr. Whitehurst, I think, on Wednesday or Thursday. I think it was Wednesday I notified 1\tir.
Whitehurst at the bank.
Q. Did you meet Mr. Whitehurst on Thursday?
page 51 ~ A. I beg your pardon f
Q. Did you meet Mr. Whitehurst on Thursday?
A. Yes, I am quite sure. I think it was Thursday I met
Mr. Whitehurst at the store.
Q. I want you to tell the court if you have got that money,
Mr. Drakef
A. I beg your pardon Y
Q. Have you got that moneyf
A. No, sir.
Q. Do you know where it is Y
A. No, sir.
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Q. Have you hidden it from anybody?

A. No, sir.
Q. Have you given a true account of what happened to that
, money?
A. SirY
Q. Have you given a true account of what happened to that

money?
A. Yes, absolutely.
Q. JYir. Drake, do you know whether Mr. Whitehurst at
the bank knew that this Marine Equipment Corporation char-·
ter had been revoked and could not do business Y
A. Yes, he knew it.
Q. How long had he known it before this time f
A. I beg your pardon Y
Q. How long had he known it before this time?
page 52 ~ A. I don't know how long he had known it; for
a couple of years or so because I came in the bank
one day and he said, ''I think we ought to change this account. I think we should change the account because it is
now operating as a company and it was a corporation, and
we should change it on our firm's books as a company instead of a corporation'', but it never was done. It was carried along in the same account.
CROSS EXAMINATION.
Bv Mr. Davis:
"'Q. Mr. Drake, did you arrange to have your attorney, Mr.
Bowden, join you at the Marine Equipment Corporation's
office before you requested Mr. Whitehurst to meet you for
the purpose of telling this story Y
A. Yes, sir.
.
Q. It appears that you have referred to certain bonds of
the Definite Contract Building & Loan Association, and others, which you claim were deposited, or were purchased from
Robert P. Beaman & Company on the advice of Mr. Wharton. Those bonds were used as collateral for a note at the
National Bank of Commerce; is that correct!
A. That is correct.
Q·. That transaction occurred about 1928, did it Y
A. As best I can remember, yes, sir.
·Q. That note amounted to approximately $8,000.00, did it
not?
A. $8,000.00 exactly.
page 53} Q. And that note has been renewed from time
to time?
A. Yes, sir.
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Q. Up to this date 7
A. That is right.
- Q.. And is now represented, together with certain other
advances to your company, by a note dated December 22nd,
1935, for $4,000.00 7
· .
A.· That is right.
Q. Against which these are 321h shares of stock of a savings and loan association Y
.A. Yes, sir.
. Q. Those shares were received by your company and the
bank in exchange for the old bonds of the Definite Contract;
is that right!
A. That is correct.
Q. Pursuant to a recent reorganization; is that right T
A: Yes, sir.
·
Q. That original·indebtedness, plus additional adyances, is
also evidenced by another note, dated December 19th, 1935,
for $6,0QO.OOA. That is right.
. Q. Is that right 7
. A. That is right.
Q. And another note dated December 31st, 1935, for $5,250.00'
A. That is right.
Q. Is that right Y
page 54 ~ A. That is correct.
Q. And the remainder of your indebtedness to
_the National Bank of Commerce is represented by a note
dated December 19th, 1935, for $300.00?
A. That is right.
Q. And that sum of money was borrowed by you Y
A. Yes.
·
Q. While you were undertaking to work out an adjustment
.of your insurance losses?
A. That is true.
Q·. Is that right!
· A. Yes.
Q. It appears that each of these notes is signed Marine
Equipment Company, Incorporated, Lloyd Drake, President
and Treasurer. Is that correct?
A. Yes, sjr.
Q. It also appears that each of these notes is endorsed individually by C. S. Phillips and Lloyd Drake. Is that correct?
A. Yes, sir.
Q. Do you deny individual liability on those notes Y
A. Do IY
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Q. Yes.
A. No, sir.
Q. It seems we are both mistaken, and there is another
small note for $148.25.
page 55 r .A. yes, sir.
Q. Dated November 12th, 1935.
A. Yes.
Q. Signed and endorsed the same. way, and purporting to
be secured by sundry accounts receivable. Is that correctY
A. Yes, sir.
Q. These notes, evidencing the present indebtedness of the
l\farine Equipment Company and yourself and Phillips as
endorsersA. To the Bank of Commerce, yes, sir.
Q. Represent notes which have been made and renewed
from time to time over 'a perio.d from 1928 to. this date, do
they not?
A. Yes, sir.
Q. It has been a continuing indebtedness 7
A. Yes~
·
Q. Or at least $8,000.00, through that period Y
A. Yes, sir.
Q. You were named in. the charter of the Marine Equipment Company, which was issued about 1927, as President
and Director of that company?
A. That is right.
Q. You have continued to function as president and treasurer and as director of that ~ompany from its incorporation
to this date, have you not'
A. As long as it was a corporation. As far as
page 56~ I know, it was a corporationQ. Since that time you have represented it to be
a corporation Y
A. Yes.
Q. And signed as president of it; is that correct?
A. That was in' keeping with what Mr. Whitehurst had
said. He said I would h~ve to sig·n the same way I had always .until we changed.
.
·
Q. When this corporation was dissolved or its charter revoked in May, 1932, you were at that time president and director of that corporation, were you not Y
A. Yes, sir.
. Q. Also you were treasurer of that corporation 7
A. Yes.
Q. And since that time;! take it, you have traded a11d con·
··
ducted its business?
A. With the assistance of Mr. Phillips.

70

Supreme Court of Appeals of Virginia.

Q. You have functioned as chief officer and as financial
advisor, and representative of that organization Y
A. With the assistance of Mr. Phillips. He and I were
very close together and worked together on it.
Q·. Is it not true that some months ago Mr. Phillips withdrew from that corporation Y
A. He left the corporation due to the fact he said he could ·
lighten the burden on our being able to take care of our obligations with the bank when we could not hardly
page 57 ~ pay our interest. It had been a tremendous burden to carry interest on approximately $15,000.00
indebtedness, and Mr. Phillips said, ''For the good of the
company I will get a job.''
Q. I didn't ask you why, but if he leftY
A. Yes.
Q. When did he leave Y
A. I don't know exactly, but he went with Noland Company.
Q. How long ago Y
A. I should say approximately in the spring of last year.
Q. Spring of last year?
A. Yes.
Q. When did this fire occur, from whichA. September 24th.
Q. September 24th Y
A. Yes, sir.
Q. What yearY
A. 1935.
Q. Did any of your obligation to the National Bank of

Commerce mature after the date of that fire?
A. Yes, they did.
Q. Did you pay them or renew them Y
A. We renewed them.
Q. Was there any request made of you to assign the policies or proceeds from the policies as security for those loans Y
A. The only request for assigilment was made
page 58 ~ by the Clark estate. I reported that to Mr. Whitehurst at that time.
Q. You don't recall Mr. Whitehurst requesting you to assign these policies f
A.. Mr. Whitehurst never requested that these policies be
assigned to the bank.
Q. Did he ever request that the proceeds from these policies he assigned to the bank?
A The proceeds from these policies Y
Q. Yes.
A. No, sir.
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Q. Did any other officer of the National Bank of Commerce
make that request of you Y
A. That .they be assigned Y
Q. Yes.
A. No, they didn't.
.
Q. How long a period elapsed between the time of the fire
and the time the adjustment was finally made with the insurance companies T
A. From September 24th until January-sometime in Jannary. I don't remember when final adjustment was made.
Q. Early in January?
A. Early in January.
Q. Was any objection raised, Mr. Drake, by the insurance
companies to the payment of this loss, or any question raised
as to the validity of it?
A. They raised the question and said-the
page 59 ~ amount they offered for the settlement of the fire
was not what w-e thought it should have been and
it had to go to an appraiser. It went to a draw.
Q. Arbitration; is that correct?
A. Yes, sir.
Q. In which you were represented by my distinguished
friend, Mr. Bowden 7
A. Yes, sir.

Mr. Bowden: No, indeed. He had appraisers.
The Witness: I was represented by Mr. Bowden, but not
just at that time. According to the policies, each party, the
insured and the insurance company, had to appoint an appraiser. This was done. I appointed a man and they did,
and those two were supposed to get together and appoint the
third man as umpire. I appointed my man and they appointed theirs, but after 15 days of trying to get together
they would not accept anybody as the third man, and after
15 days, according to the policy, it had to go to court to have
an umpire appointed. That is when I called Mr. Bowden, to
see that it was done correctly in court.
By Mr. Davis:
Q. The first draft paid you as a rec:1ult of that adjustmentA. I beg your pardon T
Q. The first draft which you received as a result of that
adjustment, a part of this $22,000.00. A. Yes, sir.
Q. Was received by you on Jannary 11th, 1936,
page 60 } is that correct?
· A. I think it was, approximately that date.
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· Q.. And you ~ay that up to that time or during that time
no demand or request was made of you by any representative
of the National Bank of Commerce that these policies be assigned to them 1
A. None whatever.
.Q. was there any representation made by you that immediately upon receiving the proceeds of this fire loss you would
pay these luans Y
A. I told Mr. Whitehurst that as soon as the proceeds were
received-Mr. Phillips and I had discussed it and had said
to ~ir. Whitehurst this, "Mr. Whitehurst, as soon as we get
this adju~trnent complet.ed we will come to the bank, Mr. Pbillipf:? and I, and we will sit down and we will go over this whole
thing together and 've will. take care of our obligations as they
should. be t~ken ca~e of''. I said, '' There may be some way
we will 'vork it around, but we will come to the bank and
adjust this loss with you". I said, "When we get the pro~
ceeds 6f this fire we will come to the bank and sit down and
go over the-whole situa.tion with you".
·
Q. Did you, Mr. Drake,~during· that period at any time say
to ¥r. vVhitehurst or any representative of this bank that
·voti claimed som'e reduction on this debt because of the loss or
depreciation which you had suffered with respect to- the collateral pledged in 1928?
page 61 ~ A ..Not after the fire but before the fire I had
discussed it with ~Ir. Whitehurst several times.
Mr. Phillips had before that time, before we made adjustment.
Q. He had declined to do it, had he not Y
A. I beg your pardon Y
Q. He had declined to do it 1
A. Yes.
Q. Then between the period of the fire in September and
the time you collected the moneyA. That is right.
Q. You never talked to hin1 and never raised that question
again?
·.A. No, sir.
Q. Didn't you, as a matter of fact, request Mr. Whitehurst
not to insist o.n an assig'l1lllent of those funds on the grou~ds
that it would add to your difficulties in getting an adjustment
:with the insurance companies Y
,
.
·
..
A. I discussed:with Mr.. - he called me on the 'phone and
said, "Come to the bank. I want to talk to yo,u ". I weut
and. he said, ''I understand you are assig-ning these policies'~.
I said, "That is a fact", and told him about it very freely.
Mr .. Oast, of the Clark estate, told me .I would have to assign
one· of these policies or he was going to ·close in on us and
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that he was not going to wait for us to get adjustment. I
knew that would hurt 'Q.S in the adjustment of the fire. That
was before settlement had .been made, and right
page 62 } .immediately after the fire, and I knew it would hurt
us, hurt our company, very badly in the· adjustment
unless I did assign a policy. I knew there would have been
nothing left to have taken care of our obligations unless I assigned the policy to the Clark estate. I went to Mr. Oast's
office and taken up several policies at first, and I told him I
would not give him but one policy. That was in the amount of
$2,000.00. I assigned the policy to the Clark estate and Mr.
Oast dre'v the paper and that 'vas carried out and the final adjustment amounted to $1,7 40.00, which we owed back rent,
$1,690.00, and then paid interest, and when I went to the bank
I told J\IIr. Whitehurst, "That is what has been done, and it
is going to really hurt us and hurt us considerably, and so
far as my ability, Mr. Whitehurst-it is going to hurt us and
I am sorry, but I could not help it". I said, "We will have
enough left to take care of all of our oblig·ations and I haven't
sacrificed anything more than the collection of the $2,000.00
policy". I said, "I am sorry. It is going to hurt us because
the insurance companies will know we really need money
and they are going to be as hard as they can and delay it as
long as possible for settlement", which they did.
Q. You insist upon your statement that no request was
made of you?
A. No request.
Q. To assign the policies?
A. No.
Q. And no representation was made by you to
page 63 r Nir. Whitehurst that if you acceded to that request
that it 'vould render the adjustment difficultY You
insist upon that statement?
A. I didn't get the question.
Q. No representation was made by you to Mr. Whitehurst
that if you acceded to that request that it would render your
adjustment difficultY
A. Not to Mr. "\Vhitehurst. I explained it to Mr. Oast. That
was my representation.
· Q. Do you insist upon your previous statement? Your
credibility is involved in this transaction because of the fabulous story that relates to the 'bird ·hunting expedition. Do
you insist on your statement that you didn'tA .. Mr. Whitehurst didn't request any assig'lllllent.
Q. Do you insist on your story that Mr. Whitehurst didn't
.request a·n· assignment of these policies as security for this
loan7
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A. Absolutely.
Q. You insist also that you did not, therefore, object to
making an assignment?
A. If Mr. Whitehurst had requested it I would have given
it to him. I would have had to do it. There is nothing else
I could have done.
Q. Do you repeat your previous statement that during the
period from September to January, when you collected this
money, you made no suggestion to Mr. Whitehurst concerning
.
an adjustment of those loans because of the depage 64 ~ preciation in those securities Y
A. That is true.
Q. That idea was born in January after you got the money f
A. I didn't understand you.
Q. I say that idea was born when you got the money?
A. No, it was not.
Q. But you had had it in your mind all the time Y
A. Mr. Phillips and I had discussed it, that it was the correct thing to do, to cash those drafts when they came in.
Q. You have said that it was because you then decided you
could make a better trade with the bank?
A. Yes.
Q. That was your purpose?
A. Yes.
Q. If I understood your testimony correctly, you stated
that you cashed $22,500.00 of drafts and only received $20,575.00 in money; is that right?
A. I didn't cash that amount. One draft of $1,740.00 was
assigned and not cashed.
Q. $1,740.00 comes offY
A. Yes, sir.
Q. That represents the check that wasA. The one that was assigned.
Q. That represents the check that 'vas delivered to the receiver?
A. Yes, sir.
page 65 ~ Q. So the real amount that you received was $20,.560.00, approximately?
A. Approximately that. It is $20,575.00, to be exact.
Q. You made an assignment to secure Mr. Oast's client!
A. Yes, sir.
Q. And that was rent claimed, was it Y
A. Yes.
Q. Did you make any other assignments?
A. No, sir.
Q. No other creditors demanded an assignmentf
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A. I beg your pardon Y There was no other assignment
made.
Q. That was allY
A. Thomas B. Bryan in Greensboro, North Carolina-we
had an agreement that he was to act as our adviser. I discussed it with Mr. Whitehurst, my employing him, inasmuch
as the insurance companies would not adjust, and he advised
me that he was the best man to take care of our end. Mr.
Bryan's agreement was signed by myself and it was an assignment· for the amount of his fee which was 2% of the loss,
the amount collected, and that was copied and photostatic
copies of that was sent off to those companies, and that is why
his name appeared to these drafts, to take care of his interest.
Q. That related to all of the creditors Y
A. Yes, sir.
Q. What o¢her creditors demanded an assignment?
A. No others.
page 66 ~ Q. No other creditors made a demand on you, and
you didn't refuse any other creditors 7
A. Refuse an assignment Y
Q. Yes.
A. The Atlantic Electric Company came down. They made
a request for this, but we paid them in cash. We paid their
claim and no assignment was made.
Q. Now, Mr. Drake, with regard to these payments to Mr.Callan, how many weeks salary did you owe Mr.- Callan!
A. I don't recall exactly how many weeks it was. It was
not for entire back salary, but was paid to him for other
things he did, and he had not been paid regularly by any
means. I don't mow exactly, and can't recall, unless I went
back over the books, but he· had given considerable attention to this fire and different things that had to be done, and
this was paid to him in consideration of his services. .
Q. And the same thing was true with respect to JohnnieA. Apperson.
Q. That is $250.007
::
A. Yes, sir.
Q. How much back salary djd you pay him t
A. He had practically that much coming to him.
Q. Did you have a fixed salary with the company?
A. No. I had a drawing account.
Q. That is, you as president drew from yourself as treasurer, what you thought you neede~?
page 67 } A. As little as I could get by With.
Q. Did I understand you to testify that you ar_rived in Norfolk on Saturday morning?
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. A. Saturday morning, yes.
Q. You testified that you had some $18,000.00 in bills with
youY
A. I had more than that. I had more than that.
Q. You had more than that Y
A. Considerably more than that because I paid Mr. Callan.
.All pf that money I paid out was after that time.
. Q. You had $18,000.00 left the following Tuesday when you
went hunting Y
A. On 1\1:onday afternoon I had it.
·
Q. :Nionday afternoon when you went hunting?
A. Yes.
.
Q. Having arrived here at 10:00 o'clock on Saturday morning·, you paid Mr. C~llan in cash and paid ~1:r. Johnnie in
cash, and took $200.00 for your own expenses; is that right?
A. That is correct.
Q.. You put that in you left pocket, and took $500.00 for
your own compensation and went around to pay all of your
family bills; is that right Y
A. $500.00 was taken out on Saturday morning. I gave it
to my wife and we paid- that Saturday morning.
Q. Gave her $500.007
A. Not the entire amount. The rent man· was
page 68 ~ around there, ~Ir. ·Smith, the rental agent. He
came in and I paid him.
Q. Paid up all of your personal bills that day f
A. Yes, .saturday and Monday.
Q. Saturday and Monday?
A. My wife took care of her obligations on Monday, the
grocery bill and some other small bills she had charged downtown in Portsmouth.
·
·
Q. You put your house· in order so that there would be no
difficulty?
·
A. I was taking care of my obligations as soon as I could.
I had to pay the people off as soon as I possibly could, and
tha only way I had to take care of it was out of myQ. Yon didn't go to the bank on Saturday 7
A. I beg your pardon?
Q. You didn't go to the bank on Saturday?
A. No.
Q. The bank was the largest creditor, was it Y
A. Yes.
Q. The bank was open on Saturday, was it7
A. Yes, sir.
Q. And yon carried this money on Saturday, didn't you Y
A. That is right.
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Q. And paid all of the other small bills you could locate
of the companyt ..
A. Yes.
Q. How much money does the company owe
page 69 ~ other than the claim of the bank at the present
timei
A. I could not say right now unless I saw the statements.
I don't know just what it is.
Q. Approximately; you must know Y
A. I would say approximately $4,000.00.
Q. It is approximately $4,000.00?
A. Yes, sir.
Q. Does that include the out of to,vn creditors 7
A. That is about $1,000.00. I would not like to say unless I looked over the books.
Q. You ran the local creditors down and paid them Saturday and Monday 7
A. I attempted to pay the ones I could get in touch with.
I could not get in touch with all, but all but a few.
. Q. I understand you .testify that on January 11th the first
one of those drafts was received f
A. Yes, that is right.
.
Q. And the remainder was received between January 11th
and January 14th1
A. Yes, sir.
Q. Either here in Norfolk or by mail to you in New YorkY
A. They were mailed to me in Ne'v York except the first
ones. I carried those with 1ne.
Q. In no sense as a reflection on you, but in view of the
possibility of illusions or delusions and to test the accuracy
of your memory, I am going to try to trace your
page 70 ~movements from January· 11th on. Where were
you when the first draft was received?
.A.. I think I received the first one in Mr. Ballou's office.
Q. How much money was involved?
A. I could not recall just how many drafts· it was.
Q. What day of the week was it. It was January 11th.
.A. I don't recall the day of the week. I would not like
to say because I don't recall.
1\Ir. Green: Jaliuary 20th was ](Ionday.
· ·Mr.. Davis: January 11th was Saturday.
The Witness: Perhaps ,January 11th. I would not take
oath that was the day the first draft was delivered. I would
not say exactly. It don't seem that it was Saturday to me
now that I received the first draft.
·
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By Mr. Davis:
Q. When did you go to New York, afterMr. Davis: Withdraw that.
Mr. Green: Maybe I can help you.
Mr. Davis: I think I can stumble along in my own small
way.
By Mr. Davis:
Q. Ho'v soon after receiving this first draft did you go
to New York?
A. This first draft was made payable to Thomas B. Bryan
& Company also who had an interest. I called him on the
'phone and asked him what 'vas the reason why he
pag·e 71 ~ had included his name in there and he said, ''That
is the way I always collect my accounts''. He said,
''It is the usual procedure'', and I said, ''The best thing I ·
can do is to take the drafts and bring them down to you''.
He was out of town at that time. He said, "I will be in
Greensboro-! am home every night". I went to Greensboro.
Q. What day did you go to Greensboro, what day of the
weekY
A. I think it was on Wednesday, I think it was.
Q. On Wednesday?
A. I think it was Wednesday. I won't say exactly.
Q. That was Wednesday after January 11th Y
A. I 'vould not say it was January 11th. I haven't those
dates before me.
Q. You took the draft with you Y
A. I took the drafts with me to Greensboro.
Q. You had some other drafts at that timet
.A. Yes, sir, amounting to .about $6,000.00.
Q. vVho went with you to Greensboro Y
A. Mr. Apperson.
Q. Apperson Y
.
A. Yes, sir.
Q. He is a mechanic in your shop Y
A. Yes.
Q. How did you goY
A. Drove in an automobile.
Q. How long did you stay there f
page 72 } A. Stayed overnight. We arrived in Greensboro about 6 :30.
Q. Anyone else with you Y
A. No.
Q. 'Vhat hotel did you stop in t
A. The Hotel King-
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Q. Hotel. Kingf
A. No. I think it was-! can't recall the name of the ho·
tel. It was the only time I was ever there.
Q. Had the drafts been endorsed by you, Mr. Phillips,
and in the name of the Marine Equipment Company before
you took them to Greensborof
A. The first ones had, yes, sir, the first $6,000.00.
Q. And you obtained the Bryan endorsements f
A. Yes, sir.
Q. That completed all of the endorsements Y
A. No. It completed all of the endorsements except the
last drafts that came in for the balance over $6,000.00.
Q. But as to those drafts which you carried with you, when
Bryan Company endorsed them that was all the endorsement
that was required Y
A. That was all the endorsement that was required on those
particular drafts.
Q. That is what I asked you.
A. That is true.
page 73 }

The Court : How many drafts were there in

allY

1\{r. Davis: About seven, I think.
The Witness : I think there were nine.

Bv the Court:
"'Q. How many were mailed to you in New ·Yorkf
A. Five or six.
By Mr. Davis:
Q. There were nine altoge_ther f
A. There were nine altogether.
By the Court:
Q. How many did you take to New York with you f
.
A. I think there were either three or ·four, I think four.
Q. They were all of the drafts that had been presented
up to the time you went to New York f
A. Yes, that was all that had been presented up to that
time. The balance had not arrived.
Q. How were the Bryan endorsements gotten on the drafts
you didn't take to New York with you, but were mailed to
youT
A. They were turned over to Mr. Callan. Mr. Bryan said
it would not be necessary for us to send the drafts down to
Greensboro, and in fact, he made an agreement with :Mr.
Callan-that Mr. Callan could act as his assistant, could en-
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dorse those for hi~ for the consideration that his account
·would be guaranteed by Mr. Callan, which was done, and Mr.

Callan endorsed.

By. Mr.. Davis:
Q. So as to the additional drafts, Mr. Callan enpage 74 ~ .dorsed Bryan & Company as agent!
. A. Yes, sir.
Q. Phillips endorsed individually, you endorsed individually, and you also endorsed on behalf of the Marine Equipment OompanyY
A. Yes.
By -the Court:
Q. They were mailed to New York f
A. Yes, sir.
Q. At what stage did Bryan get his moneyf
A. He was paid out of the collections of the drafts.

Mr. Green: He testified he paid Bryan after the collection.
By the Court:
Q. When was Bryan paid?
.A. On Monday. On Monday I arrived-! arrived in Nor. folk on Saturday and Mr. Bryan was paid the following Monday.
Q. How did you ·pay Bryan Y
A. How did I pay him Y
Q. Yes.
A. In cash. I gave $500.00 to Mr. Callan, my assistant at
the store, and ~Ir. Callan paid Mr. Bryan with a five hundred dollar bill. The amount claimed was $475.00 and he
gave him $25.00 back.
By Mr. Davis:
.
Q. You left Greensboro, you think, Wednesday
page 75 ~ afternoon?
A. I am not quite sure it wa~ Wednesday.
Q. And came back. Was Johnnie with you?
A. I left Greensboro, I think it was, on Thursday morning.
.
Q. You left Green~boro on Thursday morning?
. A. And got back in Norfolk on Thursday night. No. I
can't recall exactly. I got to New York Saturday morning..
. Q. You are in Greensboro now. Wh~n did you · leave
Greensboro Y
.
- A.- I left Greensbo~o on Friday morning.
\
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Q. Left Greensboro on Friday morning Y
A. Yes.
Q. So yon didn't stay just one night there, yon stayed two
nights there f

A. I didn't say I stayed there Wednesday night. I told
yon I was not there but one day. I think it was Thursday I
went.
Q. Yon came back Friday morning 7
A. Left Greensboro on Friday morning.
Q. Then you came back to Norfolk on Friday 7
A. Yes.
Q. And spent the day in Norfolk!
A. It took me all day to get from Greensboro to Norfolk
on account of the roads being in a terrible condition.
Q. Yon were motoring 7
A. Yes.
Q. What time did you get to Norfolk?
page 76 ~ A. I should say about 5 :00 o'clock.
Q. Where did yon go then Y
A. Mr. Phillips was there and we discussed about going
to New York then.
Q. Mr. Phillips was where?
.A. At the Marine Equipment Company's office.
Q. Yon went to the office 7
A. Yes.
Q. Then where did you goY
A. I left that night on the Pennsylvania and went to New
· York.
Q. Where did you go between 5 :00 o'clock and 8 :00 o'clock,
when yon went to New York f
A. I went home and changed my clothes, dressed, and came
back to the store.
Q. Are you rnarri~d f
A. Yes.
Q. Is your wife living with you Y
A. Yes.
Q. Sha was at home when you got there 7
A. Yes, sir.
Q. Where did you go from homeY
A. I came back to the store.
Q. Who did you meet there Y
A. Met Johnnie and Mr. Callan.
Q. Then what did you doY
page 77 } A. Sit around until about-I would say just
about time to catch the train. I had dinner and
went on.
Q. Going to New York Y
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A. Yes, sir.
Q. Going alone Y
A. Yes.
Q. What accommodations did you have? Did you have a
room on the ferry f
A. No.
Q. What accommodations on the train did yon haveY
A. A sleeper; that is all.
Q. A lower berth 7
A. Yes.
Q. Where did you go when you got to New York the next
morning?
A. I went to the Hotel Astor.
Q. You registered there. Did you take a room that morning?
A. ·Yes.
Q. How did you register 7
.A. Lloyd Drake, Norfolk, Virginia.
Q. Where did you go from there 7
A. I went to a friend of mine by the name of J.D. Massoletti.
Q. What is hia nameY
A. Joe, Joseph, I imagine, Joe or Joseph.
Q. What is his occupation?
A. Mr. Massoletti has a chain of restaurants in
page 78 ~ New York.
Q. What is his principal restaurant, what addressY
A. It is the Massoletti Tower Resturant. He is in this new
Tower Building on Pearl Street.
Q. How long have you known him!
.A. Perhaps ten years.
Q. Where does he live?
A. He lives at New Greenwich, Connecticut, outside of New
York.
Q. Does he have a residence in New York?
A. Yes, he has a residence in the Hotel- St. George.
Q. That is in Brooklyn, isn't it?
·
A.- That is right.
Q. You went to see Mr. Massoletti. Where did you go to
see him?
A. At his place of business.
, Q. What did you go to see him about f
A. To identify me at the bank to cash these drafts. I
needed someone to identify me, so I asked him to identify me.
Q. He ag·reed to do thatf
A. Yes, sir..
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Q. Did you tell hi:J;n any of your plans about making 'arrangements about the stock or making some compromise or
adjustment with the Bank of Commerce Y
A. No, sir.
Q. Never discussed that with him at allY
·-pa-ge 79 ~ A. I just told him I had those drafts and wanted
to have them cashed and he carried me over to the
National City Bank, Mr. Massoletti, to identify me. He said,
'·'Why, this is rather unusual, why you are hav.ing all of these
drafts cashed''. Mr. Massoletti said to Mr. McGrath, who
·
handled the transactionQ. Mr. who?
A. Mr. }!cGrath.
Q. An officer of the National City Bank?
A. Yes, an officer of the bank.
Q. How do you spell his name Y
A. M-c-G-r-a-t-h, I think.
Q. Go ahead and finish.
A. He said it was rather unusual to cash those drafts and
why didn't I d~posit them in a Norfolk Bank. I said, "For
reasons of my own that I would not care to disclose at the present time", and he said he could not do this-Mr. Massoletti
spoke up and said, ''Mr. Drake is a friend of mine and I
know this is perfectly all right. I identify him. If he says
those drafts are all right I am sure they are''. He said,
''I know they are all right and I would not like to have them
questioned". So he said, "Well, Mr. Massoletti, if you say
it is perfectly all right, if you say this is all right, these drafts
are all right, I will cash therp.". He stands very well with
the bank.

·page 80

~

By the Court:
Q. Did Massoletti put his name on the bac}t of
·

themY
A. SirY
Q. Did Massoletti put his name on the back of them?
A. l think he did on one. I don't know whether he did on
the others, or not. I think he did. I think he· endorsed those
drafts. The bank said there was some question, and he said,
"If it is not all right I will".
By Mr. Davis
Q. Is it not a fact that all of those drafts were not cashed
but some of them were put to 1\Ir. Massoletti 's account?
A. They were put to his-I believe he left them there until
-put this money to his account and turned it over. to me at
one time. Whether he put it in his account, or not, I don't
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know exactly. . I told the bank, ''If you question them you
.c.an deposit them through Mr. Massoletti's account and it is
all-right with me.".
·
Q. So they were put through his account 1
A. I think 1\ir. Massoletti cashed the checks.
. Q. ·Th.at was on ~aturday morning, wasn't it, the morning
you arnved in New York!
· A.· Yes, sir, when th~y were turned over to Mr. McGrath at
the bank.
·
· Q. Did the money go to ·Mr. Massoletti's account or did you
get cash rig·ht then and there f
A. No. Mr. l\{assoletti turned all the money over to me at
one time.
vag·e 81 ~ Q. Wbat ~ay did he do that y
A. On Friday evening, on the following Friday
evening, and the drafts had been turned into the bank or to
his order, to his credit. I don't know how that was handled.
Q·. So between Monday and .SaturdayA. I was there a week.
Q. Between SaturdayA. All of these drafts were not deposited at one time. They
were turned over to Mr. Massoletti. He carried them to the
bank himself.
,
Q. Between Saturday, the day you al·rived there, which was
the 1HthA. On Saturday!
Q. Yes.
A. That is right.
Q. And the following Friday, which was the 24thA. The following Friday night.
Q. Is that right?
A. Arrived in New York on Saturday and left there the
.following·Q. I beg your pardon. It is the 11th. From Saturday, the
11th, until Friday, the 17th, the entire proceeds from this cash
you had on deposit in the account of Mr. J. D. Massoletti; is
thatrightY
· · A. I don't know whether it was to his credit. I didn't know
that; As I understood it, the money was to be
page 82 r cashed and turned over to Mr. Massoletti, and I
said, ''You can put it in your safe deposit box
and it is all right''.
·
Q. It was in his possession?
A. Yes.
Q. And not yours Y
'·A. No .
... . Q. When did yon leave· New York?

i'(
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. A. On Friday evening.
Q. Did you see anything of Mr. Massoletti while you were
theref
·
A. Yes, quite a lot.
Q. Where did you see him 7
A. At his place of business. We went out to dinner on sev- ·
eral oooasions. He entertained quite a little during the week.
I dined with him from time to time.
Q. Did you dine with him the night you left for Norfolk!
A. Yes.
_Q. Where?
A. At the Hotel Astor.
Q. Who was in the party 1
A. Mr. Massoletti, a friend of his and myself.
Q. Who was the friend?
A. I don't know her name. I have for gotten. It was Mrs.
- I have forgotten the name entirely.
Q. A woman7
· ··
A. Lady, yes, sir.
page 83 ~ Q. Lady 1
A. That is right.
Q. You took the train on that Friday night for Norfolk!
A. Yes.
Q. What train 7 ·
·A. Pennsylvania. ·
Q. Who was with you Y
A. By myself. .
Q. What accommodations did you havet
A. I say I ·,vas by myself. I was by myself until I got on
the train. I met a party on the train after I got there. I had
a drawing room. I came down and I had my ticket all ready
to come back, had bought a return trip ticket. Joe suggested,
''If I were you I would· go· back in a drawing room due to
the fact that you have such a considerable amount of n1oney",
and I said, ''Yes, I think it is a pretty good idea''. After getting on the train I had to purcha'se another ticket to get the
drawing room. As I went in I met this party, Frank Welton
of Smith & Vielton's. ,Frank said, ''I am in a devil of a mess.
I haven't got a berth". He ·said, "I purchased a ticket and
had a berth but there is a lady in it''. I said, ''That looks
bad".
· · ·
·
. Q. She didn't' .tun him out, did. she?
A. He said, ''I have got a ticket and she has one". I said,
"It just happens that I have a drawing room", and had
bought two tickets, and knowing him as I do, !mowpage 84 } ing the type of man 'he is, I said, ·"It' will be perfectly all right and you can come in- and share this
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drawing room with me". He said, "I will be glad to reimburse you of this". He said, "I can get a refund on this
ticket and the berth and I will be glad to turn it all over tb

·
Q. You arrived here Saturday morningY
A. Yes, I arrived here Saturday morning.
Q. Where did you go when you arrived Saturday morning,
Mr. DrakeY
A. I went home and came back to the store.
Q. Was your wife home f
.A. Yes~
Q. She remained there over Sunday and Monday Y
A. Yes.
·
Q. Your wife Y
A. Yes.
Q. She was there when you went home Monday afternoon Y
A. Yes.
Q. And changed your clothes Y
A. Yes.
Q. Was shef
A. Yes.
Q. Did you talk to her Y
A. Yes, sir.
Q. Let's see what you did Saturday. After you got back
you just went around and paid your small debts,
page 85 ~ personal debts?
A. Yes.
Q. 'Vbere did you go Saturday night Y
A. Let's see-! don't recall. I am quite sure I stayed home
Saturday night.
Q. Stayed homeY
A. I think so.
Q. You are sure about that, are you Y
A. I beg your pardon Y
. Q. You are sure about thatY
A. I am not positive, but quite sure I did. I don't recall
exactly.
· Q. What did you do Sunday Y
A. Stayed home praetically all day. I think Sunday afternoon I went out driving.
Q. Where did you go when you went driving f
A. I think I went arou:&d to Reibaldi 's for awhile and talked
to him.
Q. vVhere does he live y
A. In Portsmouth.
Q. What is his first name!
A. Anthony.

you'~
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Q. Who are the members of his family Y Is he married Y
A. No, he is a single man.

Q. Who does he live withY
A. He lives with his mother and his brothers and sisters.
Q. What are their names Y
page 86 }- A. I don't know all of their names Mr. Davis.
I could not call their names. I don't know all of
their names. I think that there is one named-his name is
Anthony. They call him Tony. They are Italian people. I
can't remember all of their names.
Q. Is that the only name of the members of the family you
knowY
A. _No. I don't know his father's name, but his brother's
nameQ. Name the members you know!
A. There is one called Teresa, a girl.
Q. A girlf
A. And a brother, and I think his name is Victor. That is
all the names of the family I know.
Q. When you left there where did you go f
A. And there is another sister by the name of Philome.
nia.
Q. When you left there where did you go f
A. Went h01ne.
.
Q. Did you spend the night at home Sunday night!
A. Yes, sir.
Q. Was your wife theret
A. Yes.
Q. On Monday morning you came back to Norfolk 7
A. Very true.
Q. On Monday afternoon--you returned home and changed
· your clothes t
page 87 } A. Yes.
Q. And put the money, $18,000.00, in your pants
pocketT
A. That is right.
Q. And went bird shooting!
A. I be~ your pardon f
Q. And went bird shooting?
A. Yes.
Q. You were accompanied byA. Mr. R.eibaldi.
Q. Mr. Reibaldi. I have difficulty in pronouncing those
names. While you were in New York, Mr. Drake, did you remain at the Hotel Astor all the time you were there?
A. Yes.
Q. You remained registered there Y
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A. Yes. .
.
Q. You didn't register at any other hotel Y
A. No.
·
Q. ~allowing your movements, Mr. Drake, .and continuing,
h~ve you been inNorfolk since this alleged loss of this money!
A. Yes.
·
Q. Yon haven't been to New York since then Y
A. No.
Q. You haven't been out of Norfolk since then?
A. Not out of Norfolk-P'ortsmouth and vicinity.
Q. Not out of this vicinity Y
page 88 ~ _ A. No.
·
· - Q. Made no further trips Y
A. No, sir.
Q. Have you seen Mr. Massoletti?
A. No.
Q. Have you heard from him Y
·A. 'No,. sir.:·
·
··
Q. Have you written to him Y_
A. No, sir. ·
.
·. ·Q. You got this money from him, you s·ay- ·
A. Friday afternoon.
Q. What form-did yon get it in, in money!
A. Yes.Q. He handed you the money Y
A. ·Yes.
Q. Where?
A. In his office.
Q. What address f
A. 70 Pine Street.
. ._ . .
'Q.'Where did he get it fromY
· · .
A. He want over to the bank. I was under .the impression
~e got it fro~ a safe deposit box.
· ·
~ -~ ··
,
· · Q~ You went to see him and asked for the money and he
went to the bank and returned and gave it to you? ·.
A. Yes.
· ·
·
Q. In what denominations Y
..
p~ge 89 ~
A. Practically all in five hundred dollar bills.
Q. You have referred to some conversati~n with
Mr. Phillips Y
A. Yes.
.
Q. In w-hich he said that you and he should go to New Yorlr
'and get currej1ey for those drafts Y
· , ·
· A. No, _that I should go, not that he ·.and· I should go,
but I. He was going to stay in Norfolk.. He could not· get
away from his work.
Q. A.nd he was to endorse the drafts~ '
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A. He. agreed to endorse them and send them to me.
Q. He wanted you to get currency and bring it back'
A. Yes.
Q. You also said that when you arrived back here on Saturday morning you saw him?
A. Yes, sir.
Q. That morning 7
A. That afternoon.
Q. That afternoon?
A. Yes.
Q. Saturday afternoon t
A. Yes.
Q. Whe.re did you see him 7
.A. At the store.
Q. At the store?
A. Yes.
page 90}

RE-DIRECT EXAMINATION.

By Mr. Green:·
Q. Did you have . written out a statement as to the exact
amount of those drafts Y
A. Yes, sir.
Q. You had it written out 7
A. Yes.
·
Q. Look at this and see if this is the statement 7
A. Yes, sir.
Q. ·Tell the court what the whole amount of the drafts was
that came to you.
A. The amount of all the drafts that came to me-you mean
in New York?
·
Q. Yes .
.A.. $20,594.00.
Q. What was the total amount of the drafts that came to
you anywhere Y
A. $22,334.00.
Q. What became of the difference between that and what

came to you in New York 7 ·
A. $1,740.00 was turned over to the receiver.
Q. $1,740.00 was turned over to the receiver, and that left
$20,594.00?

A. Yes, sir.
Q·. What became of the difference between $20,594.00 and
$20,575.00, the amount which you said you repage 91 ~ ceived Y
A. That was cost of collections.
Q. The cost of collection was $19.00, was itY
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A. Yes, sir.
Q. How long were you in New York City 1

A. I beg your pardon?
Q. How long were you in New York City 7
A. I went on Friday and arrived there Saturday morning,
and arrived the following Saturday morning back here, eight

~~-

.

Q. You left here on Friday and left there on the following

Fridav?

A. Yes.
Q. And were in New York all that timef

A. Yes.
Q. When you left here, I understood you to say you had
some three or four drafts that you carried with you Y•
A. Yes.
Q. Some you had taken down to Greensboro previously and
had endorsed by Mr. Bryant
A. Yes.
Q. And the others were sent to you in New York Y
A. Yes, sir.
. Q. For what purpose were they sentY
A. I beg your pardon Y
Q. For what purpose were they sent 7
. A. To be cashed.
Q. You have testified that you intended going
page 92 ~ up to the bank and trying to adjust this indebtedness, get some allowance for your lossY
A. Yes.
Q. Suppose you had not been able to get any allowance,
what did you intend to do with the money?
A. We would have had to pay our indebtedness to the bank.
Q. Would have had to pay your indebtedness!
A. Yes. We thought we would be in better position to talk
to them if we had the money, and if we had deposited it we
would not have been able to say anything. They would have
immediately charged it up.
Q. You thought, with the cash in your pocket, you would
be in better position to talk to them than with cash in the
'hankY
A. Yes.
By Mr. Davis:
·
Q. Did you have any personal interest in that collateral f
A. No.
Q. All Mr. Phillips'!
A. No, none whatever.

Lloyd S. Drake v. Nat. Bk. of Commerce, etc..
page 93 }
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ANTHONY REIBALDI,
being first dUly sworn, testified as follows:

Examined by Mr. Green:
Q. What is. your name, Mr. ReibaldiY
A. Anthony Reibaldi.
Q. Where do you live Y
A. I live at 314 South Street.
Q. Whereabouts f
A. Portsmouth.
Q. Are you in business over there Y
A. Yes, sir.
Q·. What business are you in Y
A. I am in the shoe repair business at 521 Fourth Street.
Q. Do you own the building that you conduct the business
in?
.
A. Yes, sir, and have been for the last six years.
Q. What business were you in prior to going into the shoe
business?
A. Well, I was with my father in Portsmouth 331 High
Street. He had a shoe store under the name of the Ideal
Shoe Store, and I clerked there for approximately 12 years,
up until1921, and after that I went to work with Hofheimer 's,
the Hofheimer Brothers in Norfolk, and worked for them
about six years.
Q. Worked for the Hofheimer Brothers six years Y
A. Yes.
Q. Do you know Mr. Lloyd S. Drake Y
A. Yes, sir. I have been knowing Mr. Drake a
page 94 } very long time~ I have seen him a long time ago
in Portsmouth, I will say approximately 12 or 13
years ago, but I never have been friendly with him up until
late years, the last four or five years.
Q. yvhat has been the connection between you for the last
four or five years?
A. Well, we used to go out gunning a:nd fishing together
every season, you know, and in the past three or four years,
why I started getting license myself. I never bought hunting license before, but after I found out Mr. Drake knew a
Jot about hunting and like that, I got my license, too. .He
used to take me along three- or four days a week in the season.
Q. Did you see him on Monday, the 20th day of January!
A. Yes, sir.
Q. How did you get in touch with him that dayY
A. This particular morning I called up Mr. Drake at his
office and asked him to go for a hunting trip, a short trip.
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He said, ''No, I don't think I can make it''. He was kind
of busy. I said, "Well, if you are tied up, no way to leave·
your office, we will call it off until another day perhaps",
and he turned around and said, "If I do make it it will be
kind of late". He said, "It will be kind of late". I figured
then he would be over sometime during the day. I stayed
around the shop, and it was way after lunch, I imagine about
2 :00 o'clock. I saw a car drive up in front of the shop, and
it was him and he had his dogs in there, and he
page 95 } had his hunting clothes on and everything, and
I figured that we was going out for this hunting
trip, and so I went in ·back of my shop. I ·keep my gu"II:ning
clothes at the shop and the gun also, and I went back and
changed clothes, put on my boots, got my gun and got in
the car with him and we started out towards Deep Creek.
Q. What happened on the way to Deep Creek?
.
.A.. We was approximately half way to our hunting grounds
and Lloyd-J\ir. Drake said, ".Are you doing anything7". and
I said, "It is kind of slow. This weather has knocked our
business, but we had a pretty good business in gooq weather.
It has been very ·bad, and my getting away on Monday, I
don't think I will lose much out of the shop. I have got a
boy there that will look out for it'', and it kind of passed
off and we drove on a little ways. He said, ''Look here,
boy,'' just like that; he said, ''You showed ~e a bank roll one
time, didn't you T'' I said, ''Yes, I showed you a bank roll'',
a·nd he says, "Well, you just take a peep at this". He reached
down in his pocket and gives me a wad of money folded together with a rubber band around it. I looked at the top
bill and there was a five hundred dollar bill on it, and it was
a big surprise, and I taken it and kind of ruffled it like that
(indicating), like you would a deck of cards. I said, " Good
God; what in the WOJ;ld are you doing with this money in
your pocket Y''
· Q. When you ruffled it, what did it disclose; what did you
see?
page 96 } A. Nothing but five hundred dollar bills I saw.
Every one was a five hundred dollar bill. I ruffled
.
them two or three times. I said, ''That is a lot of money to
be taking around on your person. Anything is liable to hap_pen to· you. You ought to put it in bank''. He said he was
going down to put it but the banks was closed up, and he
·reminded me that it was a holiday of some kind, and I said,
'"Here, put it away. It is entirely too much money for me
to handle·.. It is more money than I have ever seen in a roll
in my life". I gave him his money back. While we was
still driving on he said, ''Tony, it is getting kind of late", and
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I si:lid; "Yes, it is getting kind of late". I said, ''What we
ought to do, we ought to hunt this territory backwards, and
instead of going through this fellow's, Rountree's, farm and
then going on the other side of Deep Creek, we ought to go
on the other side first and the birds will get up and we will
just get another shot at them".
Q. Had you been to this place previously?
A. Yes, sir. We go there, I would say-well, three or
four times a mouth anyhow in the season, so we knew just
how those birds were located in this vicinity there. So he
says, "It is a good idea. We will go back and hunt back
of Lindsay's farm". It is not exactly back of it, but another piece of lap.d back of Lindsay's farm. There is a big
ditch back there where Lindsay's farm stops, I understand,
and back there is where we get up lots of birds.
page 97 ~ We drove to this particular openingQ. Are there any buildings around there 7
A. Yes, a little store across the road from it. We taken
and parked the car, driven the car up to this farm land like.
Q. And parked it on the road or in the field?
A. In the field. There was not anything in there but grass,
you know, old dead grass, and we turned the car around in
this field about 10 or 15 yards or so, and we got out of the
car and let the dogs out, and we didn't hardly get out when
the dogs started pointing birds_ and he says, .''Get ready now
to shoot". I said, "I am ready. I have go~ my gun all
loaded''. I had no more 'than said that when the birds
started flying up and I shot one barrel to his right. He was
standing on my left and I was standing to his right, and I
shot o·ne barrel right straight ahead of me, and he. blazed
away a barrel also. I go over and get my bird and the dog
goes over and gets his bird that was knocked down on this
side of the ditch, and he got two birds and I said, "Where is
the other bird?'' and he said, ''It fell on the edge of that
ditch''. This ditch,· it is· pretty large, and it leads to that
woodland, and it was really flooded with ·water, not of extreme depth, but plenty of water in .there and was a very
hard ditch to g·et across unless you take a running jump, and
so I was standing there and he started to leap ove~ thi~
ditch. He gets a running· start' and gets over this ditch. He
·
had gotten over a:nd the dog w~s there, too, ·and
page 98 ·~ he gets over this ditch. He had gotten over and
·
the dog was there, too, and he gets the bird~ I
waited on this side of the ditch until he· come back. He
jumped the ditch back again. I said to him, "They went
down here, and I think we will get up these single birds'',
so .we walked, I will say, a;_bout 125 yards, thinking we were
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going to get the single birds up, and before ·we realized it
the dogs was pointing again, and another covey of birds
got up. They got up on the other side of this ditch and so
I jumped over the ditch with him. I had a very hard time
getting over. If I remember correctly, there was a cut-off
tree at the edge of the ditch, and so I got over there and
got on top of this tree and just swung myself on the other
side of it, and we went on the other side and hunted back
through the marsh land, and we got across this little marsh
and got on top of a hill, and we had to come back across the
ditch again. We figured if we had gone back to Elijah's
farm then we would get more birds.
Q. Elijah's farm Y
A. Yes, sir.
Q. That is Elijah Rountree Y
A. Yes, sir.
Q·. All right.
A. We got back to this farm and hunted.
Q. Where was your· car?
A. The car was still there, you see. We g·o back to the car
and get in the car and get all of the birds and come
page 99 ~ back in the car and made it for Elijah's farm. We
were going back of his farm.
Q. Where did you park the car when you got to Elijah's
farmY
A. Right in his yard opposite his house. We got back ()f
the farm and went on hunting through that piece of land,
and we got up a covey of birds back there and I knocked
down another bird and he knocked down one. Anyhow we
kept looking for single. birds through this land. In going
through the land we didn't get up any sing·le birds, so we
kept on looking and looking and went back further in the
woods. We went a good half mile anyhow, and we got up another bird which was kind of lost off the course, and we come
back out and made sort of a complete circle like, and this is
when the thing happened. He discovered he had lost his money~
Q. Where was he when he discovered that?
A. We was coming in this circle. We were making this
circle when I saw him kind of look in his pocket like that (indicating). I said, "What is the matter, Mr. Drake?" He
said, "Son1ething has happened. I have lost that money'',
and he put his gun down. I said, ''Don't kid me. Come on
and get your gnn and don't kid me with that stuff. You
haven't lost any money''. He kept on looking and I said,
"Lloyd, you don't mean you have lost that money sure enough,
· do you Y'' I looked at his face and he was as pale as he could
be, very pale. So I was-went up right by him and started
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feeling all through his pockets, grabbed his back
pockets, and started-he started grabbing his coat
off ~d thought maybe he had misplaced it, and
I pulled out the birds, pulled every one in there out, and
didn't see any money. I said, ''Gee, it is mighty bad. Probably you think I have got it. I want you to look me over.
This is a terrible predicament you have put me in, my being
along with you, and probably you think I have got the money".
So he was still searching through his clothes, and I said,
"Don't give up like that. Probably you have dropped it in
the car sitting down in the automobile". He said, "Well, it
could be; probably it is there". We went back to the car
and looked in there, all under the front seat.
Q. Where was the car then T
A. In Elijah's yard.
Q. All right.
A. We looked in the front seat, which was a little folding
seat in his car, thinking it might be that it worked in there,
and we looked under the seats and didn't see a sign of any
money. All was in there was mud we had carried in and out,
and I wondered if we went back to the first spotQ. When you got there first did you see anbody at Elijah's
house?
A. It seems to me like-there was nobody in the yard right
then.
Q. When you got back did you see anybody out there T
A. Saw Elijah out there.
page 101 r Q. Did you have any conversation with Elijah?
A. Well, Elijah-he goes up and tells Elijah
something terrible had happened, and Elijah looked at him
right away, and he thought maybe he had shot me or something. He said, "You have done and shot the boyf" something
like that, and he said, "No, it ain't nothing like that. It .is
financial trouble. I have done and lost a lot of money", and
Elijah told me he wished to God he had known it, that he·
would not have let him go off in the woods with it, that he
would have kept it in his house until he got back. That is
what Elijah told me; so I suggested that we go back to this
place where we parked the car back of Lindsay's farm, that
he had probably lost it there. We went back. It was getting
kind of dusk. We had a flashlight in the car, and got it, but
the battery was kind of weak, very weak, but anyway we got
it and looked the best we could. We could see where the
wheels had stopped by the grass being flat and where we
had backed out, and we looked all around there thoroughly
and didn't see any money. We could not find a thing, and
so he said to me, he says, ''Well, we have looked for it up
~
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until now and it is getting so dark we can't find anything
and we will come out at sunrise in the morning''.
Q. You said something about your asking him to search
you?··
A. Yes, sir.
Q. Did he search you Y
A. Yes, sir. I will get to this a little later.
page 102 ~ After we got back in the car we both go to our
shop, to my shop, and that is where I changed my
clothes, right in the back of my shop. I changed my clothes
and left my gun there, and everything, and he was right
there when I undressed and I showed him all through my
person, that there was not any money on me. I wanted him
to make positively sure, and I pulled out my pockets and he
looked me over. He said, "I am not saying you got it".
I said, "Yes, but I want you to make sure you kno'v I haven't
got it". I put on my clothes and went home. We got a little
bite to eat. He would not hardly eat anything because he
was worried about the thing. He was-anyhow he set
around there until about 8 :00 o'clock and left me saying he
would be around the first thing in the morning to go back
over this land again. I said, ''I will go with you and I will
do all I can to find it'' and the next morning I was still asleep
when he come around there and rung the bell and my mother
got up and got me out of bed and we went out the next morning. I put on a big· pair of boots so I could wade through
the ditch to see if there was any chance of his dropping· it
when he leaped backwards and forwards. We hunted nearly
up to noon and then went to Elijah's farm and got a rake.
We got the rake, and there was lots ·of places there where the .
water had flown and hung up and seemed to clog like with
·sticks. I personally did this myself, pulled out all of this
.
trash out of the ditch and examined it thorong·hly
page 103 ~ to see if the money was there. We didn't see
·
any sign of it, so we went back to where he had
shot this bird, the double shot he had made. I said, "This
is exactly where you shot the bird. There is some feathers
·on the ground now where the bird was lying at'·'. He said,
"That is right", and after that we jumped over the ditch.
I got on the stump and jumped back to get across. That
was the only way I could get across; so we hunted all that
day, which was Tuesday. All day Tuesday. We come home
and get a bite to eat around-no, ·that was the second day.
We went home one day and got a bite to eat. I don't recall
whether it was the second day, but we hunted all day Tuesday, and W edncsday-that -is what it was. Wednesday I
:Only hunted a half day with him. I had a lot of work to do
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around the shop, or something, I don't know just what it was,
and I could not hunt all day. He said he would go back and
hunt himself, and so the third day we hunted all day again.
By the Court:
Q. For birds or for this money!
A. The money. I had on my hunting clothes and rubber
boots. We didn't have any dogs or any guns or anything
that we carry when we hunt for birds. We were just hunting for the money this day and all the rest of the days the
rest of the week. I hunted up until Thursday with him and
on Fridav I told him, "Lloyd, I can't make it tomorrow. I
have got to be around the shop on Friday and Saturday. That
is- the main days I do business and if I am not
page 104 ~ there I will be that. much out''. He· said, "Well,
I will take it over. I will hunt it all over again",
and one day we went out, I think on Thursday, he notified
·some stores around the neighborhood that in case any bills
of that sort come in to be changed to notify him. I didn't
go to the store with him. I was in the automobile then but
saw him go there myself. He went there and notified the
stores. That is practically all I know to say.
By ·Mr. Green:
· Q. You say yon had the money when you went out there!
A. Yes, sir, I had it in my hands and rippled it like a deck
of cards.
Q. Did he have it when you came away?
A. No, sir. I wished he did.
Q. You didn't get any of that money, did you, Mr. Reibaldi Y
A. No, sirree.
Q. In the course of hunting, was he any great distance
from yon at all'
· A. No, we never get apart when we are hunting. We always try to be so 've can always have an eye on each other
to see where we are shooting. Probably if we get astray
from each other we might get shot, and always stuck to each
other. Sometimes we would be the width of this room from
each other probably.
Q. Was he in your sight all this time on this expedition 7
A. Yes, sir.
page 105 ~
CROSS EXAMINATION.
By Mr. Davis:
Q. You have referred to an instance in this hunting expedition where ].{r. Drake crossed the ditch after some birds,
and you remained on the other side 7

. '98

Supreme Court of Appeals of Virginia.

A. The first time, yes, sir, I remained on the other side.
Q. That was in the woods, was it Y
A. No, sir, across the ditch. There was no woods there.
It was sort of two open places with a big ditch running between them.
Q. How far did he go across on the other side of the
ditch?
A. He didn't get on the other side of the ditch-it ·was
right on the edge of the ditch where he picked this bird up.
The ditch was approximately five or six f-eet wide, and he
got on the other side of the ditch and picked the bird up
.there, back on the other side of the ditch.
· Q. The bird was on the ground?
· A. Yes, sir.
. Q. A dead .bird Y
A. Yes.
Q. Then he walked on further and shot again T
A. No, sir, he come back.
Q. He came back Y
A. Yes, sir.
Q. Were you standing there watching himf
page 106 } A. Yes, sir.
Q. Did you see the money fall in the creek 7
A. Sir?
Q. Did you see the money fall in the creek?
A. No, sir;
Q. But you were looking at him all the time Y
A. Yes, sir.
Q. When you got back, you came all the way back to the
automobile, and you went through his hunting coat, took the
birds out of his gunning coat pockets, did youf
A. That was at the end of the day, yes, sir.
Q. That was at the end of the day?
A. Yes, sir; I felt around there. I was worried. I said,
"Probably it is in your coat''.
Q. Yon didn't put your hands in his pockets, did you?
A. Grabbed his pockets like that then and turned them inside out.
Q. Then he turned them inside out. Yon offered then to let
him search yon f
A. Yes. I wanted him to make sure I didn't have it.
Q. And he wanted you to make sure you would say he
didn't have itY
A. No. He was worried to death. I was trying to help him
find it. I said, "Probably it is in your back pocket'', and I
felt· around there.
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Q. Are you testifying that you went bird shootpage 107 } ing at 2:00 o'clock in the afternoon and got back
at darkY
·
A. Yes, sir.
Q. And Mr. Drake was not out of your sight; is that your
testimony¥
A. Yes, sir.
Q. In that time Y
A. Yes, sir.
Q. You had your eye on him all the time Y
A. Yes, sir. I didn't hav:e my eye particularly on him
when we were hunting like we generally go through the woods.
There is Mr. Drake and here is me (indicating). I don't
know whether he is smoking a cigarette or whether he is
doing this, that or the other, but I am looking at him, and Mr.
Drake sees me.
Q. Mr. Drake is an intimate friend. of your family, isn't
heY
A. Yes, sir, the folks like him pretty well.
Q. He comes to your house constantly?
A. He comes around there two or three times a week, say.
Q. And spends the evening with you?
A. I would return the same thing to him. I will go there
and spend an evening with him sometimes.
Q. Are you the only member of your family that is an intimate friend of Mr. DrakeY
A. What~

Q. Are you the only member of your family that is an intimate friend of Mr. Drake?
page 108 ~ A. I have a brother named Victor. He seems
.
to like us equally as well. Sometimes he goes
around there for a visit. We have taken him along on hunting trips, but that was before he opened up his shop and he
attends to it by himself and don't have any chance to get out
anv more.
Q. Are either of your two sisters close friends of Mr.
Drake?
A. The whole family would be, is the way I would put it
there. My father is just as equally as myself.
Q. Do your sisters ever go out on parties with him Y
A. That I don't know.
Q. Where were you on Sunday night following the loss of
this money?
A. Sunday night following the loss of this money I was
out in Waterview.
Q. In Waterview!
A. Yes.
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Q·. When did you go to Waterview Y
A. I went to Waterview about three o'clock and visited
some friends of mine out there.
Q. When did you return Y ·
A. I returned-this friend brought me back to the car line.
It was between ten minutes to 11 :00 and ten minutes past
11:00.
By the Court :
Q. What kind of trousers did Mr. Drake have
on that dayY
A. He had on khaki breeches.
Q. How were the pockets?
A. I think it was a pocket like this I have in my pants, sort
.of a straight pocket like.

page 109

~

By Mr. Davis:
· ·
Q. You mean that the entrance to the pocket was just below the belt and was not on the side; is that correct?
A. On the side like that. I have a pair that laces down
here, but this was long, if I am not mistaken. I think he had
on a long pair. My pockets kind of run in a slant and his
was kind of straight.
By Mr. Green:
Q. Just like those you have got onY
A. Yes, sir.
By Mr. Davis:
Q. Mr. Reibaldi, where were you on the Sunday night preceding the loss of this money, this hunting trip rather Y .
A~ I don't know. I didn't keep any tab on that. I really
can't say where I was.
Q. You don't know Y
A. No. The weather was bad, and if I am not mistaken I
may have been at home:
page 110

~

ELIJAH ROUNTREE (Col.),
being first duly sworn, testified as follows :

Examined by Mr. Green:
Q. Rountree, where do you live Y
A. Deep Creek.
Q. How old are you Y
A. 65 my next birthday.
Q. Do you own any property at Deep Creek Y
A. Yes, sir.
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· Q.
. A.
Q.
A.

How many acres?
56. ..
Are you ·a married man?
Yes, sir.
Q. With family?
A. Yes, sir.
Q. How many in the family?
A. Nine head.of children, my wife and myself.
Q. How long have you lived out there?
A. Been living out there all of my life.
Q. How old are you¥
A. I am 65 years old.
Q. Do you know Mr. Lloyd S. Drake?.
A. Been knowing Mr. Drake about 20 years.
Q. How did you get acquainted with him, Elijah Y
A. I got acquainted with him by Mr. Nick Boypage 111 ~ ett coming to hunt.
Q. Where did they hunt?
A. Hunted on my place·. ·
Q. How long has he been hunting on that place 7
A. Ho'v long has l\1r. Nick?
Q. No, Mr. Drake?
A. About 20 years.
Q. Do you know Mr. Reibaldi f
.A. This gentleman?
Q: Who jus't left the stand 7
A. Yes, sir, I have been knowing him about two years. He
has been coming out about hvo years with Mr. Dra](e.
. Q. Do you remember Mr. Drake ad Mr. Reibaldi being at
your place on a Monday in this month 7
The Court : Last month.
A. Yes, sir; they were out there on ~onday.
By· Mr. Green: ·
.
Q'. What time did they_ get there?
A. I don't remember ·:exa·ctly what time he came up there.
I was not home when he came up and parked his car, but I
know I was there when· they came in.
Q. From hunting Y
·
A. Yes, sir.
· Q.· What time was that?
A. Just about sunset, dusk.·
Q. Just ·about sunset?
A. Yes; sir.
page 112 } Q. Was there anything about this Monday that
caused yon to remember itt
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A. When he came in he called my attention. I was out on
the yard ~ing to feed up my stock, and he called my attention and said, ''I have had a very bad accident", and I walked
over and he looked so pale I said "What is the matterY Have
you got shot?" and he said, ''No. I have lost some money",
and I said, ''The idea, you losing money", and he said, "Yes,
I have lost some money. I don't know what on earth I am
going to do'', and I said, ''I tell you what I will do; if you
have lost it come back tomorrow morning as soon as you can
and we will take a hunt for it". I said, "We will find it if
we can", and so he did, he came back between half-past seven
and eight o'clock on Tuesday morning.
Q. Did they leave you in the car from there Y
A. I didn't understand it.
Q. Did they leave in the car from your house that night Y
A. Left the carY
Q. In the car?
A. Yes, sir, left my yard.
Q. Did he look in the car that night Y
A. Yes, sir, he looked in the car when he come up to the
car from hunting, all in there.
Q. Was anyone else there Y
A. Anyone else on my place Y
Q. Yes.
page 113 ~ li. No one else on my place.
Q. Do you know whether that Monday was a
holiday, or not?
A. Sir,i
Q. Do you know whether that Monday 'vas on a holiday,
or not?
A. I think it was a holiday because there was no school.
Q. No school that day Y
A. No, sir.
Q. Did he come out the next day looking for the money?
A. He did, early next morning. We hunted practically all
day.
Q. Did he come any time after that f
A. Yes, sir.
Q. How many times did he come Y
A. He came the next day.
Q. Did you help him?
A.. I had been hunting every day I could except when this
snow blanketed the ground so he could not get there.
Q. You have been hunting every day since then :
A. Yes, sir, just looking around for it.
Q. How did he look when he came out and said he had
met with an accident!
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A. He looked like something had happened to him, looked
pale, like he had got shot. I said, ''What on earth has happened, have you got shotY" and he said, "No. I have lost
some mo'lley' '. The man looked bad.
Q. Did he tell you how much money it was Y
page 114 }· A. No, sir, he didn't tell me how much it was.
Mr. Green: That is all.
Mr. Davis: No questions.
F. K. CARLON,
being first duly sworn, testified as follows:

Examined by Mr. Green:
Q. State your nameY
A. Sir?
Q. What are your initials Y
A. F. K. Carlon.
Q. What business are you in t
A. Marine supplies.
Q. How long have you been in the marine supply business!
A. For myself about 18 years, and altogether about 35
vears.
"' Q'. All in the City of Norfolk?
A. All in the City of Norfolk.
Q. Do you know Mr. Lloyd S. Drake?
A. Yes, sir.
Q. How long have you known him Y
A. About 25 years.
Q. Do you know his reputation for truth and
page 115 } veracity?
A. Yes, sir.
Q. What is it?
A. Very good, never had cause to find anything different.
Q. He has been a competitor of yours during that time,
has he notY
A. Yes, sir.
Mr. Green: That is all I care to ask him.
Mr. Davis: Stand aside.
Mr. Green: I don't know whether it is competent, or not,
but I would like to ask him his reputation for honesty.
The Court: You can ask him if you want to.
Bv Mr. Green:
·Q. Do you know his reputation for honesty!
A. Never heard anything against his reputation for honeijty.
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A. J. HALL,
being first duly sworn, testified as follows :
Examined by Mr. Green:
Q. ·What are your initials, Mr. HallY

A. A. J.
Q. What business are you in, Mr. Hall f
A. Brass and copper business.
Q. What?
A. Brass and copper.
Q. In business for yourself?
A. Yes, sir.
Q. Do you know Mr. Lloyd S. Drake f
A. Yes, sir.
.
·
Q. How long have you known him?
A. About 15 or 18 years.
Q. Do you know· his reputation for truth and veracity f
A. What?
Q. Do you know his reputation for truth and veracity Y
A. Well, I have been having business dealings with him
off and on during that time and always found him all right.
Q. Do you know his ·reputation then Y
A. I don't know him in any other way except a :business
way. ·
Q. What is his reputation in a business way?
A. Always. square with me, sir.
·
D.P.LASCARA,
.
being first duly sworn, testified as follows:

A.
Q.
A.
Q.
A.

Q·.

A.
Q.
A.
Q.
A.

~

Examined by Mr. Green:
Q Mr. Lascara, what business -are you in 1
I am in the leather and shoe findings business.
Do you know Mr. Anthony Reibaldi Y
Yes, sir.
Who does business in Portsmouth Y
Yes, sir.
How long have you known him?
Practically all of his life.
Do you· know his· reputation for truth and veracity 1
Always found him to be truthful.
What is his reputation among the people over there Y
Very good in this community.

page 116
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SOL CAPLAN,
being first duly sworn, testified as follows :
Examined by Mr. Green:
Q. Mr. Caplan, what business are you inY
...t\.. Wholesale leather business.
Q. Under what firm?
A. J. Goldman & Company.
Q. You do business in Norfolk 1
A. Yes, sir.
page 117} Q. How long have you been in that business7
·
A. 25 years.
Q. Do you know Mr. Anthony Reibaldi Y
A. Yes, sir.
Q. Who lives in Portsmouth 7
A. Yes, sir.
Q. How long have you been knowing him?
A. Oh, I have been knowing him since about 15 or 20 years.
Q. 15 or 20 years. Do you know his reputation for truth
and veracity?
A. Always found him honest and correct.
\V. M. PAXTON,
being first duly sworn, testified as follows :

Examined by Mr. Green:
Q. What business are you in Y
A. 1\farine hardware.
Q. How long have you been in that business Y
A. About 16 years.
Q. Do you know 1\ir. Lloyd S. Drake here?
A. Yes, sir.
.
Q. How lo11g have you known him?
A. About 16 or 18 years, I should say.
page 118 } Q. Do you know his reputation for truth and
veracity?
A. Yes, sir.
Q. How is it?
A. All right as far as I know.
Q. Do you know his reputation for honesty?
A. As far as I know, it is all right. ·
Mr. Green: We have one other witness from a steamship
company. We have telephoned him and he said he would come
Tight over here· from the Board of Trade Building, and with
that I think it is about all. He said he would be here in a
minute.
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.The Court : Just a character witness Y.
Mr. Green: Yes, sir.
The Court: You can put him on when he comes. ·
page 119

~

.; J.

ROBERT T. HASLER,
being· first duly sworn, testified as follows :

Examined by Mr. Green:
.
Q. Mr. Hasler, what business are you inY
A. Steamship.
Q. Steamship agents in Norfolk?
A. Yes.
Q. How long have you been in that business Y
A. About 24 years.
Q. Do you know Mr. Lloyd S. Drake hereT
A. Yes, sir.
Q. How long have you known him?
A. Oh, I imagine about 20 years.
Q. Do you know his reputation for truth and veracity?
A. I have never known him to be otherwise.
Q. Is he a man of good -reputation for truth and veracity?
A. As far as I know.
Q. Do you know his reputation for honesty?
A. Always found him to be honest in his dealings with
me.
Q. Never heard anything dishonest about him, have yon Y
A. No, sir.
Mr. Green: That closes our case. Are these the photostatic copies of the drafts 7
page 120 ~ Mr. Davis: Yes, sir.
Mr. Green: Do these include the ·draft turned
over to ·you?
Mr. Parker: The Clark draft is not in that.
Mr. Green: Just put your photostatic copies in evidence
then.
Mr. Davis: If your Honor pleases, I want to introduce in
evidence the nine drafts which have been delivered in response to a subpoena duces tecum. We would like to file
·with the record photostatic copies and withdraw the originals, with your permission.
The Court : All right. Give them to the reporter and let
him mark them.
Note: PhotoRtatic copies of drafts in question were thereupon marked "E~xhibit 1", to "Exhibit 9", both inclusive.

Lloyd S. Drake v. Nat. Bk. of Commerce, etc.
page 121 ~

107

W. L. WYNN,
.
sworn on behalf of the petitioner' .. testified as

follows:
Examined by Mr. Davis:
Q. State your name, age and occupation, Mr. Wynn.
A. W. L. Wynn, 43, nurseryman.
Q. Do you know Mr. Lloyd Drake?
A. Yes, sir.
Q. How long ]?.ave you known him, some time Y
A. About 15 years.
·
Q. Do you know him well and by sight Y
A. Yes.
Q. Were you at the Pine Tree Inn on the Virginia Beach
Road on Sunday night, January 19th Y
A. I was.
Q. Did you see Mr. Drake at that Pine Tree Inn on that
night!
A. Yes, sir.
Q. Was he alone!
A. No.
Q. Was he in a party!
A. Yes, sir ; there was a lady and two men with him.
Q. Did you recognize any of the other people f
A. No, sir.
Q. By sight!
A. No, sir.
page 122}

CROSS EXAMINATION.

By Mr. Green:
Q. Why do you recollect you were down there at that time Y
A. It was a very rainy .evening and we had to stop several times on the boulevard coming home, and I remember
distinctly I spoke about it on starting back.
Q. What sort of looking people were those Y
A. A lady and two men. They came in the door and we
were at the lower end of the hall. I should say the two men
were younger than Mr. Drake. I didn't pay any special attention to the lady.
Q. Was the complexion of them light or dark?
A. I could not say.
Q. Was the complexion of the lady light or dark? Did she
have light hair or dark hair?
A. I would not say.
Q. Yon didn't ·notice anybody but Mr. Drake T
A. No, not especially. He was t~e only one I knew.
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Q. How did Mr. Davis know you .knew thisf
A. I beg your pardon Y
·
Q. How did Mr. Davis know you knew this?
A. I was talking to Mr. Davis about it and I said I happened to be at the Pine Tree Inn last Sunday and saw him.
.Q. When were you talking to Mr. Davis~
A. Saturday after that.
Q. One week afterwards 7
A. Yes.
page 123 ~ Q. You were talking to him on the 25th of J anuary?
A. Saturday after Sunday, whatever date it was.
Mr. Green: That would be the 26th-no, the 25th.

C. S. WHITEHURST,
sworn on behalf of the petitioner, testified as follows:
Examined by Mr. Davis:
Q. What is your age, name and occupation¥
A. C. S. Whitehurst, age 47, vice-president of the National
Bank of Commerce of Norfolk, Virginia.
Q. Have you handled the account of the Marine Equipment
Companyf
A. Yes.
Q. As bank officer during the past six months 1
A. Yes.
·
Q. Do you recall their having a fire loss sometime in the
month of September, last t
A. Yes.
Q. Do you recall having a conversation with Mr. Lloyd
S. Drake with respect to the collection and application of the
proceeds of that fire loss, that insurance!
page 124 ~ A. Yes.
Q. Did yon make demand or request of ~Ir.
Lloyd Drake to give you an assignment of the proceeds of
that insurance to protect you f
A. I asked for it, yes.
Mr. Green: I don't object to some leading, but that is goi.ng too far.

By Mr. Davis:
Q'. What response did Mr. Drake give you in response to
your request or demand for an assignment of the proceeds
of that insurance?
A. He said he didn't care to do it.
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Q. What reason did he give¥
A. He said he was having difficulty in establishing his loss
or making an adjustn;tent, and had he given the bank this
assignment on the policies it would haye militated against
him in adjusting his fire loss.
Q. What representation, if any, did he make to you during that period of adjustment with respect to applying the
proceeds of that insurance to the payment of your indebtedness¥
A. He told me as soon as he received the checks he would
bring them up to the bank and settle with us.
Q. Did he indicate in any way whether or not he expected
to make a compromise settlement?
A. No.
Q. Or to pay in full?
page 125 } ·A. No, no indication of any compromise settlement.
·
Q. Did he suggest to you at any time any claim of offset
against your debt¥
A. He did ask me on one or two occasions to take over
some bonds we held as security for part of his obligations.
Q. Was that prior to the fire loss or subsequent thereto?
A. I know on one or two occasions. it was prior. Whether
he made a similar request subsequent, I could not say.
Q. What was our i"esponse to that¥
A. I told him we were not at all interested in taking over
the bonds we held as security.
Q.. For what reason?
·
· A. Well, it is not customary that we do that. In other
words we wanted the notes paid. We didn't need the security.
We didn't want to buy the security we held.

CROSS EXAJ\1:INATION.

By 1\fr. Green:
Q. The real reason· was· the securities had gone sour t
A. "VVhat
Q. I say the real reason was that the .securities had gone
sour, .they were no good?
A. Some of the securities are still good.
Q. Most' of them are not good, are they?
A. There are some bonds there that have depreciated considerably in value.
'
page 126 } Q. There is no market value for them, is there?
A. As far as I kno·w, there may be a little market, but these particular bonds have depreciated right much
in value.
0
/

.
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(J. You wanted your money, and if yo_u could have taken
the bonds over and they had had a market and you could have
got that much, you would have take:t;l them Y
.A. I· beg your pardon?
Q. You wanted your money; is that right¥
.A. We did.
Q. If those bonds had had a market value you would have
been willing to take them over a·nd sell them Y
A. If they had been sufficient to cover our debt we would
have insisted that they be sold.
Q. You "rould have been 'villing to take them and credit
themY
.A.. No, we sell securities and apply the proceeds to the indebtedness.
Q. You sell securities and apply the proceeds. You would
have been willing to take them and sell them and apply it
if they had b~en worth anything¥
A. Sir?
Q. You would have been willing· to take them and sell them
if they had been worth anything Y
·
A. If the collateral had been sufficient to cover the entire
debt on them, yes.
Q. You would not have applied them as credit on the debt?
A. I beg your pardon Y
page 127 ~ Q. You would not have applied them as credit
on the debt?
A. Maybe, if the company and bank thought it advisable
to dispose of the securities to advantage.
Q. You didn't take over the securities, didn't want to handle
them because they had no market value; is that itY
A. I would not say that.
Q. You were trying to collect this debt Y
A. Yes.
Q. And trying to get all you could on itY
A. Naturally.
Q. If they had had marketable securities and they w~re in
~rour hands, would you have been willing to do it with the
consent of the maker of the note Y
A. It depends upon what we thought of the value of the
securities.
Q. I asked you if they were marketable securities.
A. We have at times insisted upon sales of them, and at
other times we would not. We had reason to think that the
market price at that time was very low and would not have
sold it at that time.
Q. Did you know that this corporation's charter had been
revoked¥
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A. I . knew that about August-some where between the
15th of July and August.
Q. What year!
A. 1935.
Q. You knew that the directors and officers of
page 128 t that corporation could not, after three years,
continue winding up its business, didn't you 7
A. That information was brought to my attention and I
called J\iir. Drake's attention to it. We had heen furnished
with a resolution in the early part of 1935 in connection with
change of signature. They were signing the name· of the corporation by the two officers of that corporation.
Q. You knew it had been dissolved?
.
A. I learned it from a mercantile· report I saw about August, 1935.
By Mr. Davis:
Q. Mr. Whitehurst, is this a copy, certified, of the resolution that the Board of Directors furnished you Y
A. Yes, sir.
Q. In the summer of 19357
A. Yes, sir.
Mr. Davis: I would like to introduce this in evidence as
"Exhibit 10".
The Court : Read it.
Note: The paper was thereupon read.
page 129 }

C. S. PHILLIPS,
sworn on behalf of the petitioner, testified as fol-

lows:
Examined by Mr. Davis:
Q. :Wir. Phillips, were you formerly secretary of the Marine Equipment Corporation?
A. Yes.
Q. When did you resign?
A. I really left all active participation there on the 1st
of February of last year.
Q. Do you recall whether or not a fire loss occurred to that
company in September, 1935?
A. I didn't understand it.
Q. Do you recall whether or not a fire loss occurred to that
company in September, 1935?
A. Yes.
Q. Do you recall having any conversation with Mr. Lloyd
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was against $9,000.00 of collateral purchased by Mr. Wharton.

By Mr. Green:
Q..F·or yon?
A. Yes. The collateral was mine, in other words.
Q. He purchased that for you Y
l\1:r. Da,ris: I .am examining the witness now.
A. That apparently was all right until some three years
afterwards when the securities in question-the concern that
issued a part of them, $4,000.00, I believe, went bankrupt, and
the surety company failed very shortly which more or less
wiped out the .collateral. Later on the other collateral, which
was Definite Contract bonds, was scaled down to a certain
deg-ree, and I felt that some compromise due to that fact was
only fair.
·

By Mr. Davis:
Q. At that point, before you get into the next step in your
narrative, I want to see if I understand clearly your picture.
You started out to buy stock in the Marine Equipment ·Company, and to ma1Ie them a loan later on; is that
page 132 } correct?
A. No. I bought some stock which was actually not issued.
Q. Was that represented by this $9,000.007
·A. No.
Q. That was in addition Y
A. Yes.
Q. This $9,000.00 was a loan to the Marine Equipment Company?
A. $8,000.00.
0. $8,000.00 originally¥
A. Yes.
Q. You decided that, on Mr. Wharton's advice, if the bank
would loan Marine Equipment Company $8,000.00·
A. Yes .
. Q. Yon would loan the l\1:arine ~quipmeut Company $8,000.00 in· bonds; is 'that right Y
A. It was supposed "to be collateral, I think, that it would
always be considered as- a loan. I don't know whether that
is right technically.
Q. You loaned those bonds to them to use as collateral?
A. Yes.
Q. And they borrowed money from the bank Y
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A. Yes.
Q. Instead of from you; is that right Y
A. Yes.
Q. Now, go on with your story. I am questioning you as to
your conversations with Mr. Dr.ake concerning the handling
of these drafts.· As I understand it, you have
page 133 ~ testified that you authorized Mr. Drake when you
endorsed them to convert them into cashiers'
checks; is that right?
.A. Certified checks or cashiers' checks.
Q. Did you also a-uthorize him to convert them into currency¥
A. Well, in fact, I don't think that point 'vas discussed.
Q. ·Now, 1Yir. Drake has testified 'vith respect to cashing
those drafts in New York and returning from New York and
meeting with you. On what date did you meet him after
he returned from New York Y
A. On Monday.
Q. On Monday Y
A. On 1\{onday. I think it was January 20th.
Q. Was it on a holiday?
A. Yes.
Q. Did you see him on the preceding Saturday Y
A. No, sir.
·
Q. What time on Monday did you see him Y
A. I think it was about a quarter of 12 :00.
Q. At what place?
A. I believe I met him at the Marine Equipment Company
and we went around to a little restaurant operated by a man
named Parker on Commercial Place, for lunch.
Q. Can you tell us what conversation you had and what
happened between you, jn general terms Y
A. We sat down to have lunch and Drake then mentioned
that he had this money in currency, and it worried
page 134 ~ me, any idea of an amount of money of that kind,
and anything might happen, and I cautioned him
to be extremely careful and mentioned the question of a safe
deposit box. The answer came back that the banks were closed
and I said, ''What can we do? You had better give it to me
to take care of. I won't lose it". I said, "I won't feel satisfied until this thing is handled properly". Then I said,
''What are you going to do this afternoon Y" and he said,
''I am going hunting''. I said, ''Why don't yon do something,
at least give me part of that money to take care of and I will
find some place to put it where it will be safeY" but he ·would
not agree to that, and then as far as seeing the money, I really
saw just the edge of the bills. I could not tell you whether
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there were several or several hundred, but just about as
one would take it up like that (indicating), that being
possibly true because sitting· by the window in this restaurant
and anybody could have seen us inside, so then I cautioned
him to be extremely careful and he was very confident, and
I made an appointment with him the following Monday-the
following day; not Monday, Tuesday, at his house at 9:00
o'clock. I had been going to Portsmouth on Tuesday for .this.
company I was with, and I would meet him and we would get
things straightened out, we would go over to the bank about
eleven and get everything straight. He left then to go on
this hunting trip and was in very much of a hurry to get away.
The next thing that developed, I went over, acpage 135 ~ cording to the plan, to meet him about 9:00, and
his wife came to the door and told me that he had
-was very much excited and had left. She said she thought
he had lost some money, she didn't know how much or anything of the details, didn't know anything about it, but he
had gone out to look for it. I asked when he would be back
and she said she didn't kno,v, but probably at lunch. So 1
left at that time, and I either called up or went there about
half-past ten, I don't remember which, and he still had not
returned, and about half-past twelve I called from downtown
in Portsmouth, a little restaurant there, and Mrs. Drake said
he was there shaving. I told her to tell him to wait until 1
got there, and I hurried there as quick as I could, and when
I got there I found he had-she said he was in so much of a
hurry that he could not wait and he would get in touch with
me. I called him several times during the afternoon or evening and wasn't able to reach him until I finally reached him
the next morning and made an appointment to meet him at
the Marine Equipment Company store. I have forgotten what
hour it was. hut 9 :00 or 9 :30. something like that, and wher•
I got there he told me about his loss.
Q. Who was with him at that time?
A. At the store?
Q. Yes.
A. I don't think there was anybody there.
Q. Did you receive any telephone call or other message
from Mr. Drake on the Saturday preceding this
page 136 ~ bank holiday Y
.
A. No, sir. The first I heard from Drake was
·
'vhen I called him on Monday morning, the 20th.
0. Did he consult you with regard to disposing of money
to Callan?
A. No, sir.
Q. Or making any payments to himselfY

116

Supreme Court of Appeals of Virginia.

A. No, sir.
Q.- ~ you were a co-endorser with him also on those notes,
were yo;u not Y ·
A. Yes.
·. Q. Did Mr. Drake make any request of you with respect to
taking up with the bank, or officers of the bank, the matter of
th~ .alleged loss of this money 7
: .&~ I asked him then in this conversation, when he told me,
''What are you going to do?'' ''What can we tell people about
such a thing as this Y'' and he said, ''I don't know''. I said,
"How about the bank; ho·w about 1\tir. Whitehurst?'' and he
said, "Well, the best thing we can do is to get in touch with
them". I said, "All right; we will get in touch with him
then", and so then he asked me to be there at that meeting
which I believe was for the following day or lt,riday, I am
.quite sure which it was, for about noon, if I remember cor·
rectly, this meeting.
Q. W.ho attended that meeting?
A. The attorney, Mr. Bowden, Mr. Drake, myself and Mr~
Whitehurst.
page 137 ~ Q. Do you recall Mr. Drake, after telling the
story to Mr. Bowden, asking him if he believed
itt
A. Yes, I do.
Q. Do you recall Mr. Bowden's response Y
A. ''Don't ask me to believe it.''
CROSS EXMIINATION.
Bv Mr. Green:
"'Q. Mr. Phillips, you knew Mr. Drake had gone to New York
for the purpose of cashing these drafts, didn't you f
A. The first I knew about that, Mr. Drake,-those checks
came through 'vith endorsements made-the original policies were made to Drake and myself and also they were made
with the insurance adjuster's name on them. Drake called me
and I went down and he explained .that he would have to Ree
this insurance adjuster to get his endorsement before anything could be done with these checks, and in the meantime
asked me to endorse. I can't remember whether there were
one or two of these checks that he had there at that time, and
two or three days later I was called from the Marine Eq11ipment Company and asked to come down, and told that Mr.
Drake had gone to New York for the purpose of cashing these
checks, and that I was to endorse them. That was what he
wanted done and that was what was done.
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Q. ·You endorsed them ·and they were sent to him in New
York?
page 138 ~ A. Yes.
Q. I understood you to say you telephoned down
there on Monday morning, the 20th, and then went down to
see Mr.A. No, I didn't telephone to the Marine Equipment. I
called him at his house.
Q. How did you know he had gotten back?
A. I had heard he had gotten back Saturday.
Q. Ho'v did you know it?
A. I think they told me down at the store.
Q. He testified he left a message at the store for you to
come down there Saturday?
A. I didn't get it.
Q. Who was at the store that told you that Y
A. I don't know. There 'vere two men down there, Mr.
Callan and the mechanic, Apperson.
Q. Both were down there Saturday?
A. I saw one or both, I don't remember which one. They
said, ' 'Drake is in town''.
Q. They told you when 7
A. I believe Saturday.
Q. You must have been down there if one or both told you
that?
A. I went down there. Surely, I went down there.
Q. What time of day did you go down to the storeY
A. I judge it was-I c2-n 't remember exactly, but sometime
in the morning.
Q. Was it about half-past one?
page 139 ~ A. I beg your pardon Y
Q. Wasn't it about half-past one 7
A. I don't remember the exact hour.
Q. So you did go down ther~ on Saturday?
A. I went down there, yes.
Q. And didn't see Mr. Drake?
A. No, I didn't.
Q. Did you ask for him t
A. Yes.
Q. Didn't see· him until the next morning at 9:00 o'clock1
A. That was Saturday. Monday I saw him.
Q. Where did you get in touch with him Y
A. At his house.
Q. ·What time did you call?
A. I guess probably around 8 :00 o'clock in the morning or
thereabout, because I generally leave my house about a quar·
ter past.
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Q. You called him Monday morning yourself t
A. Yes.
Q. I want to know about what it was Mr.. Bowden said.
I don't think it is admissible, but you say Mr. Drake asked
Mr. Bowden if he believed he lost the money Y
A. Yes, that is what I understood from him.
Q. "\Vhat did 1\'Ir. Bowden say¥
A. Answered, "Don,t ask me to believe it,.
Q. Who else was there Y
page 140 ~ ...-\... I don't think anybody else was there.
Q. When was that?
A·. It seems to me that was that week, either Wednesday
or this day that the meeting was held, I don't know which.
Q. Was it on Thursday?
A. I don't remember whether we met Mr. Whitehurst on
Thursday or Friday.
·
Q. Was Mr. Whitehurst there~
A. No.
Q. Was it before Mr. Whitehurst got there7
A. No, after he had left.
Q. After he had left. So it was at the meeting Mr. Whitehurst was attending, but he had left 7
A. I don't remember whether it was that day, as I told you
before, or what specific day, but one of those two.
RE-DIRECT EXAMINATION.
By Mr. Davis:
Q. J\1:r. Phillips, Mr. Green has asked you a question which
he phrased in such a way I think you misunderstood him. As
I understand it, you have testified definitely that you authorized Drake to convert these checks into cashiers' checks
in New York j is that right, convert these drafts Y
A. Well, not exactly an a11:thorization. In other words, I
went down-I didn't know he was going to New York.
Q. Did you authorize him to convert them into
page 141 ~ currencyY
A. No, cashiers' checks or certified checks.
RE-CROSS EXAMINATION.
Bv Mr. Green:
·Q. You had no more right to authorize him than he had to
nuthorizc himself?
A. .A:s long as he handled the transaction so farQ: He was president of the concern f
A. Yes, and treasurer.
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Q. Do you know when the charter was forfeited f

A. I don't know that it actually was forfeited.
Q. Do you know that today Y
A. No.

Thereupon, at 1:30 P.M., a recess was taken to 2:30P.M.
page 142

~

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore noted.
Mr. Davis: We have no further witnesses.
LLOYD S. DRAKE,
recalled in his own behalf, testified as follows:
Examined by ~{r. Green:
Q. Mr. Drake, you heard Mr. Phillips' testimony that it was
agreed between you that you should get cashiers' checks for
those drafts. Was any such agreement as that made 7
A. Not particularly mentioned whether cashiers' checks or
anything except to cash the drafts, and it wa8 supposed to be
left to my discretion, and it was my understanding to get
-cash.
Q. Mr. Phillips said further he was not at the place of business of this 1\tiarine Equipment Corporation on Saturday
afternoonpage 143 }

Mr. Davis: I beg your pardon.
Mr. Green: My recollection was he said he was
not there at half-past one and didn't see Mr. Drake.
Mr. Davis: He said he didn't see Mr. Drake.
Mr. Green: He said he went there and learned he was in
town from parties in the office.
A. He was there Saturday afternoon, yes, sir.
By Mr. Green:
Q. Did you see him f
A. Yes.
.
Q. At that time did you tell him you had the currencyf
A. Whatf
Q. At that time did you tell him you had the currencyf
A. Yes.
Q. Now, Mr. Drake, Mr. Phillips testified that in a conver-
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sation in which he was present you said to Mr. Bowden or
asked him, "Do you believe this tale about the loss of the
money?'' and 1\tir. Bowden answ~red by saying ''Don't ask me
to believe it".
A. Never made any such statement as that ; no such state-ment was ever made.
Q. When you were talking in the presence of Mr. Bowden,
did you outline the arrangements that had been made between
you and Mr. Phillips?
A. I can't hear you.
Q. v\r~en you and Mr. Phillips and Mr. Bowden
page 144 }- were together, did you outline to ·Mr. Bowden your
arrangements about cashing the checks 1
A. Yes.
Q. Did you tell what you had done f
A. Yes.
Q. Did Mr. Phillips say anything then about cashiers'
checks?
A. No, sir.
Q. Mr. Wynn testified here that he was at the Pine Tree Inn
on Sunday, the 19th day of JanuaryThe Court: Sunday Y
Mr. Green: The 19th day of January.
A. I am quite sure he was correct. It had slipped my memory slightly.

By ·Mr. Green:
Q. Who were you withY
A. ~Ir. Reibaldi, his sister, and Mr. Simone. I don't know
his other name.
Q. Was it this 1\tlr. Reibaldi or another one 1
A. His brother.
Q. What did you do there that night?
A. Went there for dinner.
Q. You went there for dinner?
A. Yes, sir.
Q. Had you been to l\{r. Reibaldi 's house before you went
down there?
page 145 }- A. ·Yes. That is where I met him.
CROSS EXAMINATION..
By Mr. Davis:
Q. What was the name of Mr. Reibaldi 's sister who met
you at the Pine Tree Inn Y

I
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A. Teresa.
Q. Teresa?
A. Yes.
Q. When and where did you meet :h{r. Massoletti Y
A. I met 1\{r. Massolettiin New York about ten years ago.
Q. Is he in any way related to the Reibaldis Y
A. Not to my knowledg·e.
Q. Not to your lmowledgeY
A. No; in fact, I know he isn't acquainted with them, never
met them.
(~. Did I understand you to testify that you slept in the
·
drawing room with :h{r. Welton coming back!
A. Yes.
Q. Frank Welton?
.A.• Yes.
Q. Did you tell him you had this money Y
A. I told him the reason I had a drawing room was because
I had considerable cash, and that was the reason I was taking a drawing room alone.
Q. In this conference with Mr. Phillips, and
page 146 ~ Mr. Bowden, when you first disclosed the fact
• of the loss of this money, that conference was at
the Marine Equipm(lnt Company office?
A. Yes.
Q. Were you sitting· at your deskY
A. \Vas I sitting· at the desk?
Q. At your desk?
A. I don't recall exactly; I may have been.
Q. How elose was Mr. Bowden sitting to you at that conferenceY
A. :h{r. Bowden and ~Ir. Whitehurst-~Ir. Whitehurst wa&
there.
Q. I mean the first one, not the one in which Mr. Whitehurst was present, but the one before that. He was not present at but one.
·A. What?
Q. You had a discussion about this matter with Mr. Bowden and Mr. Phillips!
A. That is right.
Q. Before you notified or invited Mr. Whitehurst to join
you; is that correct, the same day? You had a conference
there and then asked Mr. Whitehurst to join you.
A. I don't recall the discussion whatever. It don't seem
that we were all there together.
Q. You had not disclosedA. I talked to Mr. Bowden on Wednesday. I talked to him
on Wednesday.
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Q. You talked to Mr. Bowden on Wednesday
and to ~~r. Phillips on Wednesday, didn't you 1
A. That is right.
Q. How far from you was Mr. Bowden sitting at that
conf·erence on "\Vednesday Y
·
A. vVe were very close together, I should say 'vithin seven
or eight feet.
Q. Seven or eight feet Y
A. Yes.
·
Q. If he talked in an ordinary conversational tone, could
you have heard him Y
·
A. If he spoke very low I would not have been able to have
heard.
page 147

~

RE-DIRECT EXAMINATION.
By 1\I_r. Green:
Q. Did you have a conference on Wednesday at" all at which
~fr. Phillips and Mr. Bowden were together!.
Mr. Parker: He just said he had.
Mr. Green: Wait a minute.
A. ·I don't recall. I can't get that clear in my mind, whether
it was Mr. Bowden-it seems Mr. Whitehurst was there at
the first conference we had.
By Mr. Green:
Q. Did yon ever have a conference with Mr. Phillips and
~fr. Bowden alone?
A. I don't think so. I am quite sure I didn't.
page 148 ~ It seems to me that I associated Mr. Whitehurst
in the conversation. · I don't ever recall having
that conversation alone with Mr. Bowden and Mr. Phillips.

RE-CROSS EXAMINATION.
By Mr. Davis:
Q. Under "rhat circumstances did Mr. Whitehurst come
there? Did you telephone for himT
A. We called for him, Mr. Bowden.
Q. Was Mr. Phillips there at that time, before Mr. Whitehurst got there?
A. No, he wasn't there at that time.
.
0. 'Vas 1\Ir. Phillips there when Mr. Whitehurst got there?
A. Yes.
Q. Who got there first, Phillips or Whitehurst Y
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A. Phillips came in first.
Q. Then you and 1\tir. Bowden and Mr. Phillips were to 7
gt-ther prior to the time Mr. Whitehurst got there; is .that
right¥
·
A. Mr. vVhitehurst was there, the best I remember. Mr.
Whitehurst and Mr. Bowden came in just about the same time.
Q. Who got there first? You just testified five minutes ago
that Mr. Phillips got there before Mr. Whitehurst got there7
A. Mr. Phillips was there before Mr. Whitehurst was.
Q. Then you stick to your first statement. That you and
Mr. Bowden and 1\ir. Phillips were together in
page 149 ~ the sanlC room and discussed· this matter prior to
the time Mr. Whitehurst came· into the room; is
that correct?
,
A. I can't recall that accurately. I seem to have Mr. Whitehurst there all ·the time. I can't recall. There is so much
that has passed in between that I seem to be confused. It
seems to me they were all th~re and had the conversation,
discussing it at the same time.
Q. You were not confused this morning when you told the
story about your march through the woods?
A. That was a very important matter and it was very indelibly impressed on my mind about what happened, but when
you come to a time days after, after all I have been through
with, and looking for this money, I don't remember exactly.
Q. "\Vasn 't it a very important occasion when you broke
the news to Mr. Whitehurst that you 4ad taken this $18,000.00 and made it impossible to pay your debt to the hankY
A. I knew it was going to cause lots of trouble, I knew
it was bound to. I just called Mr. Bowden in and explained
the situation and told him .what happened. and asked his advice.
Q. Is your original testimony that you and Mr. Phillips
and Mr. Bowden met together prior to the time Mr. Whitehurst came into the pictut·e correct?
.
A. I still can't recall that, Mr. Davis. It is not. clear in
my mind. It seems to me that Mr. Whitehurst was there.
1t seems to me that was the first conference we were together.
page 150 }

W. J. CALLAN,
being first duly sworn, testified as follows:

Examined bv Mr. Green:
Q. Did you ~ver work with the· Marine Equipment Company?
A. Yes.
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Q. You sent the drafts to ~Ir. Drake in New York, didn't
youY
. ~. Yes, sir.
Q. Do you remember the nwrning when Iv1r. Drake .arrived
back from New York, Saturday morning 7
~. Yes, I remember that.
Q. Did you see Mr. Phillips at that place of business on
Saturday?
~. Not in the morning. It was after lunch.
Q. After lunch. What happened about it?
A. What do you mean"l
Q. You say you saw him there. vVere you leaving there1
Tell what you know about it .
.4. It was after lunch, around about 1 :00 o'clock, somewhere
around about that time, and Mr. Apperson, the motor nlechanic, and I were there together. 1\'Ir. Drake had sent ~Ir.
Apperson out for some pipe fittings and asked him to leave
them on his desk, and when Apperson came back Apperson
said, ''I don't guess there will be anything else doing today", and I told him it would be all right to go ahead, and
he said, ''If you are quitting we will go to a movie", like
we had on Saturday afternoons, and I told him
page 151 ~ no, that I had some matters of my own I was going to straig·hten up, my brother's affairs. He had
died. I said, "I am going to stay here awhile and straighten
up some personal matters", and after Mr. Apperson left
Mr. Drake came back, and I put my personal affairs away
and I stood in the front door anrl talked awhile. Mr. Drake
had called Phillips that morning trying to get him down
there but I guess he could not leave the other place, and while
we were standing in the door I saw Mr. Phillips coming down
Roanoke Dock.

By the Court:
. Q. M:r. Phillips or Mr. DrakeY
· A. Mr. Phillips. Mr. Drake had come back and he and I
were talking. When I saw him coming· down towards the
Marine Equipment I said, ''I guess you want to talk among
yourselves and I 'viii shove off'', and he said, ''Go ahead''.

Bv Mr. Green:
..Q. About 1 :00 o'clock you saw him coming down there f
A. Yes.
Q. And Drake was there to meet him 1

A. Yes.
Q. Did you see him ·go in the place Y

/
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A. I didn't turn back and look, but I passed him between
Water Street and the Marine Equipment Company.
Q. He was in an automobile 1
A. Yes.
Q. You left there because you knew he and Mr.
page 152 t Drake wanted to talk some matters over?
A. We don't do any business Saturday afternoon to amount to anything and I generally knock off for
a half day.
CROSS EXAMINATION.
By Mr. Davis:
Q. You say you saw Mr. Phillips go in the place that afternoon or pass by Y
A. He parked his automobile, as near as I can recall, in
the usual place, along near where all these commission merchants are, and was walking when I saw him.
Q. Walking towards the store?
A. Yes.
Q. You got $500.00 of this money, didn't you Y
A. Yes, sir.
LLOYD S. DRAI{E,
recalled, testified as follows :
Examined bv Mr. Davis:
Q. I dislike to ask this question, but just reading this
record, it will not appear that you are deaf. You are quite
deaf, are you 1
A. Not so very deaf. I can hear pretty well.
page 153

~

Mr. Green: '\Ve have found it necessary to put
Mr. Bowden on the stand, if your Honor thinks
we can ask him the question, and you may rule on it.

HENRY BOWDEN,
being first duly sworn, testified as follows :
Examined bv Mr. Green:
Q. Mr. Bowden, something has been said here about a
meeting between yqu, Mr. Whitehurst, Mr. Phillips and Mr.
Drake. Did you arrange that meeting Y
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A. I had an appointment with 1\Ir. Whitehurst, I think made
on the 'phone. Mr. Drake had told me, but I don't think in
the presence of lVIr. Phillips, about this misfortune he had
in losing his money, and I told him we ought to go there and
tell l\1:r. vVhitehurst of it, and I made an appointment with
Mr. \Vhitehurst on the telephone, an<;} then about the time
I started around to the bank I thought it would be better, on
account of 1\1r. Whitehurst sitting there in public and Mr.
Drake being· hard of hearing that a conference of that kind
rr:ig·ht better be more private, and I sugg·ested that we meet
in Mr. Drake's office and have Mr. Whitehurst come down
there. We got there about the same time. I think I got
there a minute or two before Mr. Whitehurst.
Q. Was Mr. Phillips at that conference?
A. Yes.
page 154 ~ Q. How long had he been there?
A. I don't know. He was there when I got
there.
Q. How long after you got there was it that Mr. Whitehurst got there?
A. I would not like to say positively, but I don't think but
a very short time, two or three minutes, five minutes, or may
have been a little over.
Q. During the course of that conversation did 1\lr. Drake
outline to them what the agreement 'vas between Mr. Phillips and himself about cashing those checks?
A. He made just about the same statement that he made
here, explaining to Mr. Whitehurst why he got that money
in cash. I would not say the same thing, but substantially
the same. There was not any mention whatever of any casiers' checka by Mr. Phillips or anybody else.
Q. Did 1\fr. Phillips say anything about any cashiers'
checks at that time?
A. No.
Q. J\1:r. Phillips also said that Mr. Drake asked you with
reference to this matter whether you believed his tale, or
not, or words to that effect, and you said, "Don't ask me to
believe it". Did anv such conversation as that occur?
A. Nothing like that occurred at all. Mr. Phillips is en-·
ti rely mistaken. Nothing was said along that line which
he could have misunderstood or gotten that impression of.
Drake never asked me any such question and I
pag·e 155 ~ never made any such remark, not only in that
conference, but nothing like that was ever said.
. l\1r. Green: That is our case, if your Honor pleases.

·~
I
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Given under my hand and seal this 5th day of March,
1936.
RICHARD MciLWAINE, (Seal)
Judge of the Court of Law and Chancery of
the City of Norfolk.
A copy, teste:

~far.

RICHARD MciLWAINE,
Judge of the Court of Law and Chancery of
· the City of Norfolk.
8/36..
~

The following is the· stipulation of counsel
about the exhibits introduced in evidence herein
and referred to in the Bill of Exception No. 2.

page 156

page 157 ~ Virginia : In the. Court of Law a:p.d Chancery of
. the City of Norfolk.
In the Matter of
Marine Equipment Company,
Incorporated.
In Equity.
It is hereby agreed that the original exhibits filed with
the evidence taken in this cause, instead of being copied
into the record, may be certified by this Court or the Clerk
thereof, to the Supreme Court of Appeals of Virginia, at
. Richmond, and may be used at the hearing of said cause on
appeal with the same effect as in this Court.
LLOYD S. DRAKE,
By HE·NRY BOWDEN,
NAT'L T. GREEN,

His Attorneys.
NATIONAL BANK OF COMMERCE,
By HUGH W. DAVIS, &
WILLIAM L. PARKER,
Its .Attorneys.
W. L. PARKER, Receiver,
By W. L. PARKER.
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page 158 } Virginia:
In the Clerk's Office of the Court of Law and Chancery
of the City of Norfolk.

I, W. L. Prieur, Jr., Clerk of the Court of La'v and Chancery of the City of Norfolk, do hereby certify that the foregoing and annexed is a true transcript in the matter of Ya-·
rine Equipment Company, Incorporated, lately pending in
said Court.
I further certify that the said copy was not made up and
completed until the National Bank of Commerce of Norfolk
and W. L. Parker, Receiver had had due notice of the making of the same and the intention of Lloyd S. Drake to take
and appeal therein.
Given under my hand this 7th day of March, 1936.
W. L. PRIEUR, JR., Clerk.
Fee for this record, $22.50.
A Copy-Teste :
M. B. WATTS. C. C.

INDEX
Page
Petition for Writ of E·rror. . . . . . . . . . . . . . . . . . . . . . . . . . . 1
· R-ecord. . . . . ......... ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3·7
Application for Appointment of Receiver....... ~ ........ 37
Order Appointing- Receiver and Counsel for Receiver. . . . 39
Order Requiring· Lloyd S. Drake to Show Cause, etc.... 40
Receiver's Report No. 1............................. 40
Exhibit A-Letter of Henry Bowden................... 43
Exhibit B-Answer of Lloyd_ S. Drake ...........· ....... 44
Order, February 17, 1936-Adjudicating- Lloyd S. Drake in
Contempt...................................... 47
Bills of Exception. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48
Evidence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50
Lloyd S. Drake. . . . ....................... 50, 119, 125
Anthony Reibaldi. ................................ 91
Elijah Rountree. . ................................ 100
F. 1{. Carlon..................................... 103
A. J. Hall. . . . . : ................................. 104
D. P. Lascara. . . ................................. 104
Sol Caplan. . . . ................................... 105
W. M. Paxton..................................... 105
Robert T. Hasler .................................. 106
W. L·. "\Vynn. . . . ................................. 107
C. S. Whitehllrst............ : . .................... 108
C. S. Phillips.................................... 111
W. J. Callan. . .................................. 12iJ
Henry Bowden. . . . ........· ....................... 125
Stipulation of Counsel................................ 127
Clerk's Certificate..................................... 128

---

~

!

;I
.

i

I

'

;

'I

...

-

.

.

:

I
I

