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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4266
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals.Building in the City of Richmond on Thursday the
21st day of January, 1954.
.JOSEPH E. BANOVITCH,

Plaintiff in Error,

a,.rJa,inst
COMMONWEALTH OF VIRGINIA, Defendant m Error.

· From the Circuit Court of Luncubul'g' County.

Upon the petition of Joseph E. Banovitch a writ of error
and ,c;upersedeas is awarded him to a judgment rendered by
the Circuit Court of Lunenburg County on the 4th day of Aug·ust, 1953, in a prosecution by the Commonwealth against the
~aid .Joseph E. Banovitch for a felony; but said sitpersedeas,
however, is not to operate to disclrnrg·e the petitioner from
custody, if in 7:~1:stody, or -t~ relea~e his bond if out on bail.
~ ~ ~-:;-::

. ~: . ·. · · tr;~
.,1;1~: ~'

.. _·,
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Supreme Court of .Appeals of Virginia

RECORD

•
The grand jurors of the Commonwealth of Virgini~, in and
for the body of the County of Lunenburg, and now attending
the said court at its April Term, 1953, upon their oaths present that Joseph E. Banovitch during the month of July, 1952,
in said -County in and upon one Lucy L. Hazlewood, unlawfully did make an assault, and her, the said Lucy L. Hazlewood, unlawfully did, by the use of certain salves and medicines, cause bodily injury with the intent, her, the said Lucy
L. Hazlewood, then and there to maim and disfigure, against
the peace and dignity of the Commonwealth of Virginia.
Founded upon the evidence of R. P. Rainey, Jr., Investigator, Virginia State Police, & Dr. K. S. Freeman, witness called
in open court and sworn this 6th day of April, 1953.
. R. P. Rainey, Jr.
Dr. K. S. Freeman

J. L. Blackburn
Foreman

page 13 ~ · At a Circuit Court of the County of Lunenburg·,
at the Courthouse of said Court, in said County, on
Tuesday, the 4th. day ·of Auu;ust, in the year of our Lord one
thousand nine Jnmdred and fifty-three, and in the one hundred
seventy-eighth year of the Commonwealth.
·

TJ1i s day came again the Attorney for the Commonwealth
and the accused, ,Joseph E. Banovitch, again personally appeared in open Conrt in obedience to his recognizance, and
there also came Vv. E. Neblett and Lynwood H. ·wilson, attorneys for the said Joseph E. Banovitch.
Thereupon, the said .Joseph E. Banovitch, by counsel, renewed his motion of June 9, 1953, to set aside the verdict of
the ju 1·y rendered on that day, finding him the said .Toscph E.
Banovitc]1, "Guilty of unlawful wounding", and fixing his
punishment at 5 years in the Penitentiary, and was argued by
counsel.
And the Court having heard all of the arguments to be
offered by counsel on hehalf of the accused, and being fully
nclvised, is of the opinion that the verdict of the jury should
be sustained,, and cloth so decide.
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It then being demanded of the said Joseph E. Banovitch, if
anything for. himself he knew or had to say why the Court
should not now proceed to judgment and execution against him
of and upon the premises, in accordance with the verdict of the
jury heretofore rendered against him and nothing further
being offered or alleged in delay thereof, it is adjudged and
ordered by the Court that the said Joseph E. Banovitch be
confined in the Penitentiary of this Commonwealth
page 14 ~ for a pei-iod of five (5) years, the punishment by
the jury in its verdict ascertained. It is further
ordered that the Superintendent of the said Penitentiary' do
furnish transportation to convey the said Joseph E. Banovitch
from the Jail of this Countv to the Sta.te Penitentiary in the
. City of Richmond, Virginia, there to be imprisoned, .. treated
and kept, as the law directs, for a period of five ( 5) years.
And the said Joseph E. Banovitch, by counsel, having signified his intention of applying to the Supreme Court of Appeals
of Virginia for a writ of error and superseadeas from the
judgment of this Court, it is adjudged and ordered that the
operation of the foregoing sentence be suspended for a period
of sixty (60) days from the date of this order upon the said
Joseph E. Banovitch giving a good and valid suspending
bond, before the Clerk of this Court, in the penalty of Five
thousand ($5,000.00) Dollars, conditioned and payable according to law, with surety approved by the Clerk of this Court;
which was accordingly done, and the said Joseph E. Bauovitch
is released under the conditions as set forth in said bond.
G. E. MITCHELL, JR., Judge.

page 17}

*
NOTICE OF APPEAL AND ASSIGN:MENTS OF ERROR.
,Toseph E. Banovitch, the petitioner by Counsel, hereby
gives 110tice of his appeal from the judgment entered in the
above captioned criminal proceeding on the 4th day of August
1953, and lists the following:
ASSIGNMENTS OF ERROR
1. The action of the Court in the admission of evidence that
the defendant was not a licensed physician.
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2. The action of the Court in the admission of photographs,
marked Exhibits Nos. 5, 6, and 7 of Miss Lucy L. Hazlewood,
deceased.
3. The action of the Court in the admission of testimony as
to certain statements made by Miss Lucy L. Hazlewood prior
to her death on May 19, 1953.
·
4. The action. of the Court in the admission of the testimony of E. C. Irby about a certain check in the sum of $3384.36
as immaterial, irrelevant and prejudicial to the rights of the
defendant.
5. The action of the Court, at the conclusion of the Com-'
. monwealth 's evidence, in refusing to direct a verdict of not
guilty on motion of the defendant.
6. The action of the Court in not declaring a mistrial for
improper and inflammatory remarks made by the Commonwealth's Attorney in his argument to the jury.
7. The action of the Court in allowing the Commonwealth's
Attorney to comment in his argument to the jury on the failure
of the defendant to testify.
8. That the verdict and sentence of the Court is contrary
to the law and the evidence and ·wholly without evidence to
support it.
9. The action of the Court in the admission of
page 18 ~ evidence which was irrelevant, immaterial and prejudicial to the defendant.
JOSEPH E. BANOVITCH
By W. E. NEBLETT
LYNWOOD H. WILSON
Counsel for the Defendant

•

•

•

Filed in the Clerk's Office Sept. 29, 1953.

J. T. "WADDILL, JR., Clerk.
page 19 ~

•

•

Transcript of all of the evidence and other incidents of the
above as heard on June 8 and 9, 1953, before Honorable G.
E. Mitchell, and a. jnry.
Appearances Mr. Samuel H. Allen, counsel for the Commonwealth;

Joseph E. Banovitch v. Commonwealth of Virginia.
Mr. Lynwood H. "Wilson and Mr.
the defendant.
·

5

·w. E. N eblctt, counsel for
·•

page 21 } _ Note: At this point counsel and .the Court retire
to Chambers, where the following motion is fiJed
with the reporter, the same having· been presented to· the
Court, and discussed :
In Chambers
A motion was made by counsel for the defendant no Monday
June 1, 1953, requesting the Commonwealth's Attorney to
elect on which count in the indictment he wished to first go to
trial upon. The Commonwealth's Attorney elected Count No.
1 in Indictment No. 1 which alleged that the offense was committed in the month of July, 195~.
Counsel for the defendant requested that the Commonwealh's Attornev furnish counsel for the defendant with the
photographs which were taken of Miss Lucy L. Hazelwood
after her death which occurred on May 19, 1952. The Attorney for the Commonwealth presented the photographs as
requested.
Counsel for the defendant also requested of the Attorney for
the Commonwealth that be be furnished with a copy of a statement taken from the accused at Oxford, North Carolina, where
Miss Lucy L. Hazelwood was confined temporarily
page 22 ~ in a hospital.
The ...i\.ttornev for the Commonwealth refused to
furnish counsel for the clefendant with a copy of this statement
and the Court ruled that the Attomev for 1he Commonwealth
was in his rights in such refuse}, to " hich ruling counsel for .
the defendant duly excepted for the reason that it was a written statement and tl1e accused who had sig·ned it was entitled
to a cop~T in order to prepare his defense to the charge in the
Jll(lictment.
Counsel for the defendant also requested that the Attorney
. for the Commonwealth advise him of the specific cla te in July
when the offense occurred and the Attorne,,. for tlrn Common,vealth stated as near as he could fix the· dr1te would be between the 1st clay of.July, 1952, and the 15th day of said montl1.
Counsel for the defendant excepted to the failure to more
specifically aUe~;e the time of such offense.
Note: At this point court and couns()l l'()tire to the Courtroom, and the jury is selected free of exception.
1

page 23

~

Jury Selected.

6

Supreme Court of Appeals of Virginia

In The Box.
The Court: All right, g<mtlcmen. Yon may make ·your
opening statements.
Mr. Allen: Gentlemen of the jury, the case for your consiqeration today is one of the most unusual types of its kind
on record. You have beard the charge as it is read, as it has
been read by the Clerk to you.
The accused Joseph E. Banovitch is charged with maiming
and disfiguring Miss Lucy L. Hazelwood, formerly of Kenbridge, Virginia.
We expect the evidence to show tlmt this man, the accused,
Joseph E. Banovitch, claiming himself to be a doctor and
holding himself out to the public as being a cancer specialist,
went to the home of Miss Luey Hazelwood in Kenbridge, Virginia, during the month of July, 1952. vVe do not know the
exact date, but the evidence will disclose that it was around
tT uly 4, 1'952, and that this man who claimed to be a doctor,
who is actually not a doctor, who has never had any medical
experience, applied certain chemicals to the face and nose ofMr. Neblett: Just one moment, if Your Honor,
page 24 ~ please. I would like to say that the purpose of an
opening statement here is to advise the jmy of
what he e~pects to prove by the evidence offered in this case
on behalf of the Commonwealth, but the question of whether
the man held himself out as a doctor is absolutely immaterial.
The Court: Would not that be an element in the presentation of the Commonwealth's case¥
Mr. Neblett: No, sir.
The Court: Mr. Allen, do not go into that in detail.
Mr. Neblett: Exception, sir.
.
Mr. Allen : He went to the home of Miss Hazelwood and
there applied strong chemicals-The chemist will tell you what
they were. Zinc chloride, a eaustic, a corrosive-one of the
most powerful caustics and corrosivr-s that is known ·to medical science; that he applied it to her face and nose; that this
man applied that chemical to this lady's face without ever
determining whether or not ·she had anything at all wrong
with her; that he did this willfully and deliberately; that he
kept this chemical on her face for a long period of time; that
this lady was required to suffer untold agonies, that her sufferings were to such an extent that the neighbors around were
unable to sleep while this was going on.
page 25 ~ Mr. Neblett: If Your Honor, please, that is not
proper here.
Mr. Allen: ( Continued) ·T11at this man kept this chemical
on this lady's face until such time as it bad removed her entire
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nose and that it permanently maimed her and disfigured her.
We expect to show you that this man knew what he was doing,
that he knew that this chemic.al was of :meh a nature that it
would destroy human flesh and that he put that chemical on
lier face for the sole and express purpose of destroying her
nose and removing that nose from her face.
\Ve expect that when all of the evidence is in the Court will
instruct you that if you believe from this evidence that has
been produced here today that this man Joseph E. Banovitch
applied this chemical to this lady's face for the purpose of
disfiguring her, then you shall find him guilty.
We expect the court also to instruct you that it was of no
moment whether this man had a license to practice medicine
or whether he was a doctor, or whether he had any medical
experience or not-Mr. Neblett: "\Ve object to that, Your Honor.
The Court: Yes. I ruled on that before.
Mr. Neblett:
except.
page 26 } Mr. Allen: ( Continued) If you believe that he
willfully and wantonly applied this chemical to
Miss Hazelwood's face with the intention of destroying that
flesh and that tissue, then you should find him guilty of unlawful maiming as charged in the indictment and fix his punishment as vou see fit.
I thank you.
Mr. Neblett: I sl1ould like to make a statement to the Court.
The Court: Yes, :M:r. Neblett.
Mr. Neblett: We would like to call the attention of the
Court to the fact that the indictment does not charge malicious
wounding. I should like the Court to in$truct the jury as to
that.
.
The Court: Yes. I instructed the jury a while ago about
that. He is charged with only unlawful maiming here.
:M:r. Neblett: The argument is at variance with the indictment.
The Court: Qf course we all understand be was telling the
jury what he expected to prove when his evidence is put on ..
Mr. Neblett: As to that we save the point, if Your Honor,
please.
The Court: Yes.

,,re

page 27

r

Note: In the interest of brevity the reporter
does not here incorporate opening statement made
on behalf of the defendant.
Following all preliminary matters the taking of evidence is
here begun before the jury, as follows:
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page -9.8 rl

DR. W. H. CHAPMAN, JR.
a witness called by Mr. Allen, first duly sworn,
iestifj.ed as follows:
DIRECT EXAMINATION.
Bv Mr. Allen:
·Q. Please state your name, residence and occupation f
A. Dr. W. ·Holmes Chapman, Jr., a resident of Suffolk, Virginia; occupation, physician.
Q. Dr. Chapman, are you a member of the Board of Medical
Examiners for the Commonwealth of Virginia f
A. Yes, sir.
Q. As such do you pass upon the application, or are you a
member of the Board tbat passes upon the application of persons to practice medicine in the Commonwealth of Virginia f
A. I do.
Q. Is the accused, Joseph E. Banovitch, of Crewe, Virginia,
a licensed doctor of the Commonwealth of Virginia¥
Mr. ·wilson: We object to an interrogation of the witneRs
as to whether or not the accused is a lieensed physician or not.
The_ Court : Answer that question.
A. He is not.
Q. Has the accused ever made application to th~
page 29 ~ Board of Medical Examiners of the Commonwealth
of Virgfoia for a license to practice medicine?
A. There is no record of it.
Mr . .Allen: ,vitness wi.tb you.

CROSS EXAMINATION.
By Mr. "Wilson:
Q. Doctor, did I understand you to say that you had no
knowledge of this man, Joseph Banovitch, having applied
for a license to practice medicine?
A. rrhat is right.
Q. It is possible that he might have made such an application without you having knowledge of it?
A. That is possible, yes, sir.
:Mr. Wilson: That is all.
Witness stood aside.

Joseph E. Banovitch v. Commonwealt.h of Virginia.
page 30 ~
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J. H. REVERE,

A witness called in behalf of the Commonwealth,
first being duly sworn, testified as follows :
DIRECT EXAl\IINATION.
By Mr. Allen:
Q. Will you please state your name, residence and occupation?
A . .J. H. Revere, Kenbridge, Virginia, teacher.
Q. Mr. Revere, are you related by blood or marriage to Miss
Lucy L. Hazlewood, formerly of Kenbridge, Virginia 1
A. By marriage.
Q. Were you the brot}1er-in-law of :Miss Lucy L. Hazlewood
during the mouth of July, 19521
A. Yes, sir.
Q. Is your home situated near the home of, or near the place
·where Miss Hazlewood made her home 1
A. Next door.
Q. During- the month of July, 1952?
A. Next door.
Q. vVere you and Miss Hazlewood on friendly terms at that
time?
A. On friendly terms?
Q. Yes.
A. I would think so.
page 31 ~
Q. Did you have occasion to see her daily, or
several times a day, during· the early part of July,

19521
A. I wouldn't say it was several times a da~r, no, sir. I
went over there several times a week to i11quire about her, a~k
about 11er, while she was sick.
Q. Before she was·sick, did you see her several times duriu~
the day, clid you see her in your daily occupation and your
daily walk of life?
A. You mean before she was sick?
Q. Yes.
A. Yes, sir, I used to see her quite frequently w·hile she wa~
nt the store, passing· by the store and Romet.imes when she
came in from work.
· Q. Did you·-rould you tell tlie j111·~, whether or not tl1ere
was anything wrong or appeared to be wrong with l\Iiss Hazlcw·ood 's 110:-;e or face during- tlie latter part of .June, 1952?
A. Anything wrong with it?
Q. Yes, sir.
A. I never noticed anything.

10
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Q. Were there any blemis4es or marks of any type on her
nose at that time?
A. As weli as I recall, I don't think she had any blemishes
on her nose or face. I mean not any what you would call moles
or spots, no.
page 32 ~ Q. Do you know. the accused, Joseph E. Banovitch t
A. Yes, sir, I met him.
Q. ·when did you first meet him 1
.
A. It was either before Christmas or after Christmas, about
a year ago. I meau, a year from this last Christmas would
be '51, wouldn't it 1 I mean Christmas of '51. I don't know
wlwther it was 1Jeforc that or shortly after Christmas that I
met him.
·
Q. ,vhere and under what circumstances did you meet the
accused i
A. I met him at his home.
Q. ·what were the circumstances¥
A. I drove Mrs. Gee's car over there, carried Mrs. Gee and
Miss Hazlewood.
·
. Q. ·what was the nature of your visit-Let's put it this way,
strike that. Do you know what Miss G,ee and Miss Hazlewood
went to Dr. Banovitch 's home for?
A. I haven't the slightest idea. I stayed in the car the entire time. She had a new ear, asked me if I wanted to drive it,
or asked me if I would drive it.
Q. Did you conver$e with the aeeused on that occasion?
A. He came out to the car and I met him. I didn't-proba bly passed just a few words, that is all.
· Q. Did you see him in the home-of l\fr. W. W.
page 33 ~ Hazlewood in Kenbridge, Virginia, during the
early part of July, 1952?
A. Yes, sir.
Q. Did Miss Lucy Hazlewood make J1er home ,Yith her father
and mother, Mr. and Mrs. ·,v. "\V. Hazlewood 1
A. Yes, sir.
Q. Do you .know what the purpose of Mr. Banovitch was
to the home of Mr. Vl. W. Hazlewood, at that occasion?
Mr. "\Vilson: Not opinion.
A. I coukln 't tell ~,ou, sir.
Q. Oou]d you tell u~ how Jong, or whether or not the accused
staved in the home of I\fr. ·w: W .. Hazlewood at that time?
A. I would say between four and six weeks. ·

Joseph E. Banovitch v. Commonwealth of Virginia.
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J. H. Revere.
Q.
A.
Q.
.A..
Q.
A.
Q.
A.
Q.
A.

Do you know what be was doing there!
Do I know what he was-what?
The reason he was there .
Well, he started treatment on her nose.
On whose nose 1
Miss Hazlewood's.
Miss Lu~y Hazlewood t
Yes, sir.
Do you know what that treatment was forY
Only by what she said.

Mr. Wilson: Wen~ we object to anything she
page 34 } said.
Mr. Allen: I think it is part of the re.s gestaP.,
Your Honor, please.
The Court: Best evidence..
Mr. Allen: Best evidence, that is what I was going to say,
best evidence under the circumstances.
Mr. Neblett! We object and except.

A. I understood it was treatment of cancer.
Is that what you want or. 'r\'1 ''\''.Xf

I mean''''"· . ,

1...,~\,\
Mr. Neblett: We also object to that, because he said he
didn't know. He said he understood it.
The Court: Yes, but he statedMr. Allen: From what she said.
• 1'\ .,

Q. ·when did Miss Hazlewood make this statement to you
Mr. Reveref
A. Sam, I really don't know.
Q. Was it at the time the treatment was going on or before
or nfter the treatment?
A. It was just before the treatment started, said he was
going to treat her nose.
.
Q. Do you know who caused Miss Hazlewood to think she
had any cancer of the nose?
]\fr. Neblett: We object to that question, Your Honor.

Tl1e Court: I sustain the objection to that.

Q. Did Miss Hazlewood tell you?
page 35}

Mr. Neblett. vVe object to that, Your Honor.

12
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J. H. Revere.
Q. Did Miss Hazlewood tell you who had diagnosed, who
made the diagnosis that she had cancer of the nose 1
Mr. Neblett: vVe object to that.

Q. Did she tell you, Mr. Revere!
the answer, sir.
Q. Ye8.
A. Said Dr. Banovitch.
Q. The accused was claiming to be a doctor at that time!

A: You want

Mr. Neblett: We object to these leading question, Your
Honor.
.
The Court: He didn't have a conversation with him, I don't
suppose.
Mr. Allen: All right, strike that question.

Q. Did the accused-Was the accused accepted in the home
of vV. W. Hazlewood as a doctor, or not¥
Mr. Neblett: "\Ve object to that, Your Honor, for the reasonMr. Allen: Are you going to allow him to answer that
lo st question f
The Court: Let's hear the question.

Note: At this time the question is read by the reporter.
By the Court :
Q. Go ahead and answer the question.
page 36 ~ A. So far as I know, he w·a.s.
Q. Do you kuowY
A. Sir?
Q. Do you know actually whether he was called in as a
physician?
.
A. ·whether I1e w·as called m Y
Q. Yes.
.
A. You mean into the home?
Q. Yes, as a physician, do you know that actually?
A. ·when he started treatment on l1er.
Q. As a physician?
A. "'l{ ell, as a doctor.
Rv Mr. Allen: (Continued)
·Q. Do you know whether or not at the time the accused came
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to tbe home of Miss Lucy Hazelwood in July 1952 he held himHelf out to the Hazelwoods as being a doctor of medicine?
A. He said he was a doctor. At least, that is what I understood, that he was a doctor.
(J. Did you have any conversation with the accused while
he was at the home of Mr. and Mrs. Hazelwood during the
month of July, 19521
A. Very little.
(J. Did the accused make any statement to you as to his
qualification as a doctor 1
page 37 ~
A. Only thing I recall, said he studied in
Germany.
Q. Did he tell you whetl1er or not he studied medicine ii~
Germany?
A. Said he studied for a doctor.
Q. Did he tell you whether or not he had passed any Boards
or been in medical practice anywhere in the United States or
in Germany or anywhere in the woi-l<l 1
A. No, sir, I didn't ask him that.
Q. How long did this alleged treatment of. Miss Hazelwood's nose go on, Mr. Revere 1
Mr. Neblett: Now Your Honor, you recall the charge here
is roi:;trictetl to the dates between July 1 aud ,July 15, 1952, and
I think the ..Attorney for the Commonwealth should be held
to that.
Mr. Allen: Let's strike that question.

Q. ·when did the treatment begin 011 lier nose, if you can
tell us 1
A. It was the first ,veek in Julv. I am not sure of the date.
I think it was on a \Veclnesday. ·1 am not positive about that,
except I remember they closed the store that nooi1.
Q. First week in July of 1952 f
A. I don't know wl1ether it was the first week; I don't know
whether it was tbe second, third or fourth. Somewhere in
that time.
page 88 r Q. Do you know the nature of the treatment that
the aceused performed upon :Miss Hazehyood·t
A. ~ o, sir. No more than-I mcnn he had salv<?. I reck011
you wonld call it a salve that he used.
Q. ,v1iat kind of salve was that, ~fr. Hevere?
A. I couldn't tell you. I didn't see it while it was going on.
Q. "V\T ere you in the home, in the room of Miss Hazelwood ·
at any time while she was being treated 7
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A. Not on the first application.
_
.
Q. Do you know whether or· uot any member of her family
was allowed in her room while this treatment was going on?
A. I can't answer tbat. I don't know.
Q. How long did the accused stay at the home of Mr. and
Mrs. Hazelwood on that occasion Y
A. I think I previously stated before six weeks, I think.
Q. Was the accused there at irregular intervals on that
occasion, or during that period of time or noU
A. I think for the first week-I mean he was there in her
room all the time.
Q. I see.
. A. Yes, sir.
Q. Then after the first week, about how often did he stay
there?
page 39 ~ A. Well, I think he went home several days a
week.
Q. Did he stay at the home of Mr. and Mrs. Hazelwood at
night or noU
A. I think that he was there at night.
Q. I didn't hear you.
A. During her treatment he was there at night.
Q. I am sorry I didn't hear you.
The Court: During· her treatment, he was there at night.
Q. And was he there at night after the first week?
A. As well as I remember lie stayed there several weeks,
I think, at night during the :first treatment.
Q. You say tl1at your home is next door to that of Mr. and
J\:[rs. Hazelwood?
A. That is right.
Q. About how far apart are those homes, Mr. Revere?
A. I would say the two buildings-between-just 30 to 40
feet.
Q. ·would you tell the jury where the room in which Miss
Hazelwood was being freated was located, wl1ether or not it
was on the side of the house next door to your house or not?
A. It was on the side next to my house, on the west side.
Q. Could you tell the jury whether or not these
page 40 ~ treatments of :Miss Hazelwood were painful or not¥
A. The way she acted, they were painful, yes,
Sll'.

Q. Would you tell the jury how she acted while these treatments were going on f
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A. Well, it was just-I mean groaning, she wasn't hollering out or anything like that. It was just a groan.
Q. Do you know whether or not the accused applied any
anesthesia?
A. No, sir, I do not.

Mr. Allen: Your Honor, I have some pictures here that I
would-I wanted to prove the photographs before I asked the
questions of the witness, however, the photographer has gone
and won't be back until about one o'clock and I know Mr.
Revere is busy, too, and I want to release him as soon as possible.
.
I would like at this time to offer the photographsMr. Neblett: ·we would like to be heard, Your Honor, and
I think it is proper.
Note: At this point there is some discussion between Court
and counsel.
Mr. Allen: At this time we will discontinue our examination of the witness with permission of the Court to call him
and question him about these photographs later.
page 41}

Q. What was the effect of this treatment on the
nose of Miss Hazelwood, ::M:r. Revere?

Mr. Neblett: ·we object to that, Your Honor.
leading question.
The Court: He can state what he saw.
Mr. Neblett: Yes, I agree with the Court.

That is a

A. You mean after the treatment was over?
Q. Yes.
A: It was a place on her nose, up here (indicating).
Q. On both sides7
A. In fact, I think it was a little piece off this side, too.
Q. Did she appca r to be permanently disfigured or not?
A. I would think it was permanent, except for plastic
surgery.

CROSS EXAMINATION.
By Mr. Neblett:
·Q. Mr. Revere, I believe you testified your first contact
with 1\Ir. Banovitch was around Christmas 1951.
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A. Just before Christmas.
Q. Just before Christmas.
A. Either just before Christmas or after.
Q. Yes. And that was at his home in Nottoway County,
Virginia?
page 42 ~ A. Yes.
Q. And I believ·e you took l\Ii8s T...,ucy Hazelwood
over thereA. And Mrs. Gee, her sister.
CJ. Did you know what 1liss Ltrny HazelwoCJd would want to
see Mr. Banovitch about at that time?
A. No, sir.
Q. Did you know at that time whether or not he was a
doctor?
A. Except for what they told me.
Q. "\V ell, as a matter of fact you didn't know¥
A. I have no proof of that except from what they said, that
he was a doctor.
Q. And then I believe you stated that the first contact, the
next contact ,vas you saw him in the home of Miss Lucy Hazelwood, didn't you f In July of 1952.
A. That is right.·
Q. Yon didn't sec him apply any of this salve, did you f
A. No, sir.
Q. You don't kno\\· of your knowledge whether he applied
any imeh salve or whether she applied it, i~ that correct?
A. So far as my knowledge is.
page 43 ~
Q. So far as your knowledge. Do you know-I
believe you stated further that Mr. Banovitch
staved in the home of Mr. and Mrs. vV. ·w. Hazelwood four
ancl six weeks, after July, 1952.
A. Just as long as the treatment was going on.
Q. Do yon know whether or not that :Miss Lucy Hazelwood
was engaged to marry the accused?
A. I dicln 't hear her say so. She was wearing a ring.
Q. ·wearing a ring?
A. Yes, sir. I menn she never did tell me that she was
actually eng·aged to him, I mean she was wearing his ring.
Q. You assumed that that ring came from the accused here?
A. Yes, sir.
Q. How long did she wear this rhig, :Mr. Revere!
A. The ring was I think taken off her finger in Oxford
Hospital and hanclecl to her mother.
Q. That was several months later?
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A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Do you know ::Miss Hazelwood 's age 1
Say do I know her age 7
Yes.
·
She was 50 years old the 8th day of March.
She was a very stylish, educated lady1
A. Yes, sir.
page 44 ~ Q. I believe she was a graduate of a college here
in Virginia and also a graduate of Duke University?
A. Yes, sir. And one year of graduate wo1;k beyond her
:Master's at Chapel Hill.
·
Q. As a matter of fact, she could have gotten her doctor's
degree, is that correct¥
A. One more year.
Q. One more year¥
·A. l~pproximately.
Q. As a matter of fact, ::Miss Hazelwood taught school for
some years, didn't she f
A. Yes, sir.
Q. Do you recall how many years she taught school?
A. No, sir, she taught in North Carolina several years.
First place in North Carolina was Thomasville, then I think
the last place was Raleigh. I think that is right.
Q. The accused continued to visit. Miss HazlewoodA. Sir?
Q. I say, the accused, Mr. Banovitch here, continued to visit
Miss Hazlewood for some time after her return from the
hospital at Oxford 1
A. To visit her 1
Q. Yes.
A. I think ho came back bore, yes, si1·. Came back several
times. I clon 't know how many or anything about that.
Q. They were, as far as you know, on very
page 45 ~ friendly terms?
A. I don't know anything about that. I presume
so.
Q. And you don't know the nature of this salve that was
used?
A. No, sir.
Q. Do you recall when Miss Hazlewood returned from the
hospital after-when she retumed from Oxford, about when?
A. It was in March, 1953.
Q. 1953¥
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A. Yes, sir.
Q. Mr. Banovitch and Miss Hazlewood were apparently on
good terms a.s fa.r as you kuew, during all that time.
A. I think he stayed at the hospital in Oxford the time that
she was there.
Q. And as a matter of fact, that relationship existed up
until about the time of he1' death, isn't that true1
A. I would say so, yes, sir.
Mr. Neblett: Thank you very much.
RE-DIRECT EXAMINATION.

Bv Mr. Allen:
·Q. l\:Ir. Revere, do you know under what circumstances and
in what condition Miss Hazlewood was when slie accepted a
ring from the accused 1
pag·e 46

~

Mr. Neblett: We object to that, Your Honor.

Bv the Court:
·Q. Do you know when she first got the ring?
A. It was either in July or August, I eouldn 't tell you the
exact time.
By Mr. Allen: (Continued)
Q. Do you know why she took the ring from him and the
condition of her health at that time, whether she was undergoing treatment by this man at that 'time, or not Y
A. I think the treatment was, I reckon, practically complete,
as well as I recall.
Q. Do you know· whether Miss Hazlewood had refused a
ring from this man prior to that occasion or noU
A. I do not.
Q. What was Miss Hazlewooil. doing in the hospital in Ox·
ford, ·February of this year Y
Mr. Neblett: We object to that, Your Hono~.

Q. Mr. Revere, do you know what the name of the salve, or
what chemical the accused was applying to Miss Hazlewood 's
faceY
Mr. Wilson: If it please the Court, this witness has testi-
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fled he didn't know who applied the salve. We object to that
question..
.
The Court: He testified he didn't know what was in that
salve.
page 47 } Mr. Wilson: He hasn't testified that the accused
applied the salve.

Q. Do you know the name of itf
A. I understood it ,vas Black Devil, was tho name that was
given to it.
Mr. Allen : That is all, thank you.
By the Court:
Q. You don't know that as a fact?
A. No, sir, I don't know that as a fact, except I meanwhether you want to bring that in-was from her say so.
The Court: That's all. Thank you very much.
.8

•

·witness stood aside.

R. P. RAINEY, JR.,
a witness called in behalf of the Commonwealth, first being

duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Allen:
Q. Please state your name, address, occupation.
A. R. P. Rainey, Jr., Investigator for the Department of
State Police.
page 48 } Q. How long have you been engaged in this occupation?
A.. About eight years, sir.
Q. Were you called upon to make an investigation of the
offense with which the accused is charged or not Y
A. Yes, sir.
·
Q. Tell the jury on what date you were called in to .investigate this offense Y
A. On March 9th.
Q. March 9, what year Y
A. 1953.
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Q. vYho advised you of the possibility that an offense had
been committed f
A. I think:M:r. Neblett: Judge, I don't think that is right in here.
Mr. Allen: I will scratch that now.

Q. Yon say you began your investigation on March 9, 1953 f
A. Yes, sir.
Q. ·where did you begin the investigation f
A. It first originated at Clarksville, when I met two Officers
from North Carolina, and it started tl1ere and then it continued on and on March 12, 1953, Agent F. G. Satterfield, Jr.,
State Bureau of Investigation, Durham, North Carolina, and I
contacted and interrogated the defendant at the
page 49 ~ Granville Hospital, at Oxford, North Carolina.
Q. At the time you contacted the accused, did
you tell him who you wercf
A. Yes, sir, I advised him of my name, title and the department with which I am connected.
Q. Did you advise him that he was being accused of committing a felony f
A. No, sir, I did not advise him of that, but I did advise
him of his right and that any statement that he made to me
could be used in Court either for him or against him.
Q. \Vhat did you tell him his rights were at that time?
A. I told him that he dicln 'i ha.ve to nrnke anv statc!.m~nt
whatsoever concerning the questions that I asked· him and as
a citizen he had a right to contact a lawyer before making any
statement, that I was not promising him anything and he was
not mu.lcr any duress, not threatening him in any manner, and
that anything that he told me I wanted to be of his own
free will and accord.
Q. Did you tell him whether or not this statement could be
used for or against him in a Con rt pl'oceeding t
A. I did.
Q. Did you attempt to use any force or duress upon tbe
accused in obtaining a statement from him Y
A. No, sir, I did not.
Q. Did the accused make any statement to you at
page 50 ~ that time 1
A. Yes, he did.
Q. Did he tell you what his 0ccupation was?
.A.. Yes, he stated he was a doctor.
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Q. Did he tell you what type of doctor he was?
A. He said he was a medical doctor.
Q. Did be have any .means of identifying himself as a
member of the medical profession at that time?
A. He showed me a card and this card stated that be was
a member of the Nati011al Medical Society, Incorporated,
Washing-ton, D. C., and that this-that his membership was
valid until June 7, 1953.
Q. Did he tell you whether or not he was licensed to practice
medicine in the State of Virginia?
A. At this time and on this date, I did not ask him.
Q. You mentioned that he exhibited a card to you at that
time : I hand you this card and ask you if this is the card
to which you ref er f ·
A. No, sir, this is not the card. This is his personal card.
He handed me a card that had the National Medical Society,
Incorporated, on it, signed by Bruce Miller, MD.
Q. Do you have that card with you?
A. No, sir, I gave it back to him.
Q. Diel he at that time give you a personal card.
A. No, sir, he did not.
page 51 t Q. Did he at any other time, while you were conversing with him on other occasions, give you a
card, a personal card f
A. No, sir, he did not. I obtained this card from a man at
Appomattox, Virginia, this card that you have here.

,v

i\Ir. Allen:
e would like to offer that card as evid~nee,
if Your Honor please. Exhibit 1.
i\Ir. Neblett: vVe would like to object to this line of questioning. The question of whether or not the man was a doctor
is entirely immaterial to. the prosecution here. The only purpose of introducing that is simply to prejudice the jury.
Mr. Wilson: If it please the Court, I would like to say that
I have seen this card and I think it is prejudicial to the interests of the accused in that it has not been shown that the
aceused eirculatcd any such card or wns using any such carcl.
It has merely been testified to by Mr. Rainey that he obtained
the card from some man in Appomattox. Now before introducing that card I think more foundation would be required, .
1mder what circumstances, or what circulation the card was
w;;ed, things of that kind.

Q. From whom did you obtain this card¥
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Mr. Neblett: As I understand it, the Court
has ovei ruled us on both of our objections and we
save the point.
The qourt: With the understanding that he is going to
connect 1t up.
.

page 52

~

Q. From whom did you obtain this card Y
A. I obtained this card from a man at Appomattox that is
a printer and he stated that he printedMr. ·wnson: We object to anything the man says.
The Court: He said he was a printer.

Q. Do you know ·whether or not the printer printed this
card?
A: Yes, sir, he did.
Q. Do you know how many cards he printed, more than one?
A. Yes, sir.
Q. How many cards did he pdnt?
A. 1,000.
Q. Do you know what he did with those cards?
Mr. "\Vilson: We object to that, Your Honor. The printer
is available as a witness. I don't think this man should come
in here and testify to what the printer said.
The Court: I will sustain the objection to that.
~

Q. Do you know whether or not the accused has
been circulating these cards?
A. No, sir, I do not.
Q. You say you didn't obtain the card the accused showed
vou in Oxford¥
"' A. I just looked at it and gave it back to the defendant.
Q. Will you tell the jury what was on the card?
page 53

A. vVellMr. Neblett: We object to that, Your Honor. We object
to tbe admission of that cardMr. Allen: He doesn't have the card, he can't -admit it.
He has already told the jury was w·as on it.
Mr. Neblett: We simply ask that the Court restrict the
testimony to what he told the jury was on the card, for the
reason it is purely hearsay evidence.
The Court: Since the accused- presented it to him, I think
it is all right.
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Mr. Neblett: We save the point.
Q. Did the accused at that time, after being· informed. of
all his rights make any statement to you with reference to.
the treatment of one Miss Lucy L. Hazlewood, of Kenbridge,
Virginia?
A. He did.
page 54} Q. Who was present at thaftime?
A. Agent F. G. Satterfield, Jr. of the State
Bureau of Investigation, Durham, North Carolina, and myself.
Q. Will you tell the jury what the accused told you at that
time Y
:Mr. Neblett: vVe object, Your Honor, at this point to what
the accused told him. This is restricted to the first count.
The Court: The jury will take that into considerati_on.

Q. Go al1ead.
_
·
A. The defendant stated to me that :Miss Lucy L. Hazlewood of Kenbridge, Virginia, came to see him first at his home
in 1951 or early in 1952. He advised ·that he lived at Route 2,
Crewe, Virginia. He said that Miss Hazlewood first c:;ime to
him with her sister, Mrs. Gee, who was already a patient. He
said that she first told him that she had arthritis and he gave
her some medicine which he had made for which he charged
$2.00 per bottle. He said she came back for more treatment
and about February or March of 1952, he said he found that
:Miss Hazlewood had cancer first in the womb or at least she
told him she had cancer of the womb and he gave her some
medicine which he had made for this. He stated that she then
had cancer of the rectum and he gave her all th11ee
pag·e 55 ~ types of bis salve for this. He called these salves
Black Devil No. 1, No. 2 Green, and No. 3 Brown.
He said that in June or July of 1952 Miss Hazlewood had
cancer of the nose and they came for him and he went to her
home in Kenbridge, Virginia., and treated her for the cancer
of the nose. He stated that he put the Black Devil, that is the
Black Devil salve on first and kept that 011 l\ifigs Hazlewood 's
nose for 8 hours. Then be said he ·put the gTeen salve on and
,vhen the cancer came out he put the brown salve on.
When it healed he said that part of her nose was missing·.
He stated that about three or four weeks before the time of
this interview, February of 1953-
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l\fr. Wilson: If it please Your Honor, if he is going into
something that happened subsequent to July of '52, we object
to 'it. He is going into something that happened in Februa1;y
following tliat.
The Court: Just limit your testimony to the offense, what
he told you about the offense that was committed in July of
1952.

Q. Did the accused tell you how he determined that lfi~s
Hazlewood liad cancer?
A. He didn't tell me how he- determined Miss Hazlewood
had cancer, but he said that genera11y he put Black Devil salve
on the skin to determine whether or not cancer was present
and if the salve caused an itching·, cancer is prespage 56 ~ ent, but if it does 11ot itch, there is no cancer.
Q. Did you at that time get a sample of the Black
Devil 1
A. I ai:;ked the defendant if he bad a sample of the salve~
there and, he said he did not, but that if I would come to his
home when he returned he would be gfad to give me a sample
of tlie salve.
Q. Diel you later obtain a sample of the salve f
A. Yes, sir. On :March 19th, 1953 accompanied by Trooper
Da rncll, I went to the defendant's home and asked him for
samples of the three salves and he very willingly said he would
g;ive me the three samples of the three salves and he along with
his son went into another room and made this salve up and
Trooper Darnell watched them while they made it up. I did
not see tliat operation. He then returned to the room and
gave me the three ~jars of salve and I asked him if these were
the same kind of salves that he nR0d on :Miss HazlPwood nnd
he· said that they were. It was not the same salve, but it was
the same kind of salve and he lmd them numbered one, two
and three. I took the three jars of salve and on the same
clay1\fr. Neblett: w· e don't approve of this matter of interruption, but the witness is testifying- about a salve that is not the
salve tl1at ·was nscd on Miss Hazlewood. vVe conpage 57 ~ ~end that is immaterial and not relevant to the
ISSUCS.

The Conrt: Said it was the same type of salve.
Mr. Neblett: We save the point.
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A. ( Continued) These are the three types of salve.
l\fr. Allen: vVe would like to introduce these.

Note: These three boxes of salves are marked 1, 2 and 3,
and are introduced as exhibits.

Q. ·what did you do with the salve that the accused made
up for you?
A. The same clay, )\farch 19, 1958, I carried the salve to
Richmond to Dr. Mann, the Chief Medical Examiner and gave
tl1em to Dr. Mann and Dr. Sidney Kay at the Chief Medical
Examiner's Office in Richmond, Virginia.
Q. Do you know whether they analyzed the contents of those
salves 1·
A. Yes, they did.
Q. While you were at Mr. Banovitch 's home in Crewe, Virginia, did you obtain any literature or letterheads f
A.. Yes, I askecllvir. Neblett: ·we again object to the introduction of any
literature or letterheads, because it is absolutely immaterial
to the issues involved, and the purpose of such introduction is
to prejudice the jnry.
Mr. Allen: Your Honor, we have to show in
page 58 ~ order to explain this case that this man was hold.
ing- himself out to the public that he was a doctor,
tbat he was· a caucer specialist and that heMr. Neblett: If Mr. Allen is going· to argue this, we ask
that the jury retire.
The Court: I think it is all rig·ht to intrnchwe those letterheads, if they were used generally.
1'Ir. Allen: "Well, we want to prove thnt they arc used generally, sir, that is the point. .
The Court: All right.
By Mr. Allen: ( Continnecl)
Q. ,vbere did you obtain these-

1\fr. ,vilson: Yon lmve two separate things here. How
about-there is no testimony they were both obtained at the
game time.

Q. W11ere did you obtain this letterl1eacl f
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A. The letterhead there was obtained at Appomattox, the
same time the card was obtained.
Q. Do you know whether the accused had been using these
letterheads f
A. I do not know.
Q. You have an advertisement here '' Banovitch 's Preparation for Cancer". Where did you obtain this? .
A. I obtained that from the defendant on the day I visited·
bis home on March 19. I asked him if he would
page 59 ~ mind giving me one of his pa:i:nphlets which he used
. . to advertise his cancer cure and he said he would
be gfad to and be gave me the one that you have and the one
that I have in my hand.
Mr. Allen: We would like to offer these.
Note: This paper writing is _marked and filed as Exhibit
No. 4. ·
Mr. Nebletf: We object to the introduction of these exhibits
as testified to by l\f r. Rainey, the reason being the proper
foundation has not been laid.
The Court: All rig;ht.
l\f r. Neblett: We 1~eserve the point.
Q. Did you question tl1e accused in reg·ard to his background, education, place of birth and so forth?
A. I didMr. Neblett: We again object, Your Honor. The reason,
that his background, place of birth, has no material bearing
011

it.

The Court: Go ahead and answer the questior..
Mr.. Wilson: We reserve the point.
A. (Continued) I questioned him about his background on
:March 12, 1953, while at the hospital and he stated, the defendant advised that be was born Joseph Ernest Frank. Was
horn on February 15, 1878 at Zillendorf, Germany, and later
he advised that this was in Bavaria, Germany. He said he
.
was graduated from High School at the age of 12
page 60 ~ and was p:raduated from a colleg·e in Berlin, Germany, whose name he did not remember but said
the English translation of its name means F'atherland. From
here he said he went to .the University of Vienna at Austria,
and was graduated in 1900. He said he was in the German
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Army in 1900 which he deserted and changed his last name

to Banovitch and came to the United States. When he arrived in the United States he said he went to Milwaukee, Wisconsin and visited his brother for two or three weeks.
From there he said he went to Philippi, West Virginia,
where be remained until 1910. At this time he moved to Cartersville, Cumbe1·land County, Virginia, he stated and from
there to Belle~ West Virginia., in 1914. He said he moved from
Belle to Powhatan, Virginia, in 1940. He advised that he went
then from Powhatan, Virginia, in 1950 to Marshall Creek,
Pennsylvania, where he remained for three weeks.
Then he said he moved to his present address at Route Two,
Crewe, Virginia, in October of 1950.
Q. Did he tell you whether or not he was a naturalized citizen of the United States f
Mr. Neblett: We object to whether he was naturalized or
not. Consider that that is immaterial.
The Court: I reckon we better sustain that, because there
is no way for him to know that.
Mr. Allen: ,vitness with you.
page 61}

CROSS EXAl\UNATION.

By Mr. Neblett:
Q. As I recall, Mr. Rainey, your first contact with Mr. Banovitch was at the hospital in North Carolina.
A. That is correct, sir.
Q. That is where h~ made this statement to you?
A. The statement that I gave you concerning March 12, that
was made at the hospital and what he told me on March 19,
was made in his home.
Q. So what you testified to there in chief was principally
made on March 9, 1953?
A. No, sir, not the 9th.
q. Then March 12.
A. Yes, sir.
Q. In the presence of Agent Satterfield?
A. Yes, sir.
Q. Miss Hazlewood was in a hospital at that timeT
A. Yes. ~ir.
Q. Mr. Banovitch: Was he upset, mentally upset at that
time as a result of the condition of Miss Hazlewood?
A. He didn't appear-To me he appeared to be normal.
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Didn't seem to be upset. He .was very friendly. He was very
pleasant. and he cooperated very fully and most frie~dly.
Q. Well, your principal interest at that time was to get evidence on which to base the prosecution, isn't that
pag·e 62 ~ true?
·
A. The purpose of my interview with him was
to get all the information that I could from liim pertaining to
this. particular case.
Q. And use it ag·ainst l1im lwre in Court¥
A. For wh~tever purpose that it might be served.
Q. That ~as your real purpose, to, be frank about it.
A. I didn't even know why he was going to Court at that
time. We get a lot of evidence that we never use in Court,
never goes fo Court. I was instructed to investigate.
Q. And you say that his mental condition was perfectly
normal?
·
A. As far as I know. That is the first time I had ever seen
him.
Q. As a matter of fact, that question never did bother you,
did it f As to his mental condition at that time?
A Would vouI am not asking it to argue with you, I am just asking
the question, do you understand the question?
A. I don't understand the question. I would like you to
repeat it, please.
·
Q. I just simply said this, Mr. Rainey: That your primary
interest was to get evidence in this case and furthermore that
you dicln 't take into consideration a man's mental condition
at the time, this occasion there at the hospitaH
A. As I said before, he appeared to me to be in
page 63 ~ normal condition.
Q. Normal condition?
A.. Yes, sir.
Q. Did he tell you what his ag·e was?
A. Yes, sir. He said he was 75 years old.
Q. Did he tell you how long· he bad been in this country?
A. He said he came here in 1900.
Q. Did he tell you whether or not he bad two sons that were
killed in the scryicc of this country t
A. Yes, sir, he said be lrnd two sons killed in the service and
]1e had been married several times and be had a total of 10
children.
Q. Answer my question.

Q:
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Note: At this point there is considerable laughter in the
Courtroom.

Q. Did he tell you whether or not he had been going with
l\Iiss Hazlewood f
A. Yes, sir, he said ]1e was going with her and that he was
planning on marrying her the follow·ing month.
Q. Therefore he was ·eng·aged to marry Miss Lucy Hazlewood¥
.
A. He said he was planning on marrying her the next month,
yes.
Q. And then later you went to his home in Nottopage 64 ~ way Countv!
A. On March 19th, yes, Rir.
Q. He was perfectly cooperative with you there?
A. Yes, sir. Everything I asked him for he gave it to me
very willing·ly and very pleasant.
Q. I believe vou testified that he stated that Miss Hazlewood
went to his home there around Christmas or about that, in
1951? Is that correct?
A. Here's what I testified to. I said that he said that Miss
Hazlewood first came to him with her sister, Ivf rs. Gee, who
was already a patient. He dicln 't say at that time-He said
it was at his home in 1951 or early in 1952.
Q. '59j)
A. Yes, sir. He didn't ~ay what date.
Q. And he treated her for certain troubles, or sold lier the
medicine for' certain troubles there in :Nottoway County at
his home?
A. An<l said that she told him she bad artllritis and he sold
her some of his medicine wllich lie made for $2.00 per bottle.
Q. l\fr. Banovitch 11cvcr did tell you on any occasion except
that lie Rold her the medicine for these ailments that Mrs. Gee
contended that she bad, is that righU
A. Would you repeat that, I didn't understand it.
Q. I said that Mr. Ba1wvitch didn't tell you at
page 65 ~ any time that the only thing he did was that he sold
her this medicine for tl1e treatment of the ailment
or the troubles which she had?
A. He told me lie put tlli8 salve on her.
Q. Is tllat in Nottoway County or .Lunenlmrg County?
A. At her home in Kenbridge, Virginia, wlJich is in Lunenburg County.
Q. ·what date was that f
.A. He said that in June or July, 1952. Miss Hazlewood had
~
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cancer of the nose and they came for him and he went to her
home in Kenbridge, Vi rgii1ia and treated her for the cancer
of the nose. He stated that he put the Black Devil, black salve
that is, on first and went on in the details of it.
Q. Did he tell you who was home on that occasion Y
A. He said that her father came for him and he thought that
her sister came, he wasn't sure, but he said that he didn't go
over there, they came after him, and that it. was her father
and he thought probably her sister, he didn't know. He
couldn't remember at that time.
Mr. Neblett: That is all. Thank you very much.
RE-DIRECT EXA:MINATION.
Bv Mr. Allen:
·Q. Diel t]1e accused appear to be very friendly toward Miss Hazlewood when you first contacted him
on March 12, 1953 Y
A. ,vould you mind repeating· that, please?
Q. Did I undersfand you to say that the accused appeared
to feel very friendly toward :Miss Lucy Hazlewood at the time
you contacted the accu~ed on March 12, 1953?
A. I said he was very friendly toward me, however, he was
very friendly about her, too, speaking about her, but I spoke
at that time that he was friendly to me.
Q. I see.
A. And the conversation tl1at he had with me.
Q. I understood you to say he appeared to be normal at that
time1
A. He appeared to be normal as far as I know. That was
the first time I had ever seen him.
Q. Did he express any concern about the condition of Miss
Hazlewood at that time?
A. No. At different intervals lie would laugh about different things. He would joke. He clidn 't seem to be worried.
Q. Did be appear to be friendly toward the family of Miss
Hazlewoodf
A. At that time, 11e didn't make any remarks about any
member of the family that was disrespectful and he seemed to
be-everything· to be ha1·mony at that time.
page 67 }- Q. Did that condition exist when you interviewed
I1im on March 19, 1953?
A. No, sir.

page 66 ~
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Mr. Wilson: Your Honor, we have gone far afield here several times, but I can't see that that would be material in this.
Mr. Allen: If Your Honor please, I would like to make a
statement to the Court in the absence of the jury.
The Court: Gentlemen, you retire to your -room.
Note: At this point the jury: retire from the Courtroom.
.Jury Out.

Mr. Allen: If Your Honor please: As Your Honor knows
in all crime a motive, althoug·h not essential, is necessary. We
expect to show by this evidence tliat the accused was attempting to obtain money from Miss Hazlewood, the deceased. We
expect to show that he told this Officer that he had entered
into a contract to purchase a piece of real estate in Lunenburg
County for some· $45,000.00. That he made a down payment
of $11,000.00, or approximately $11,000.00 on it and
page 68 } that he expected to borrow the balance of that
money, some $33,000.00 from the deceased, Miss
Hazlewood. We expect to show that be said that Miss Hazlewood's father would not agree to her loaning him that large
. sum of money and that he then felt very bitter toward the
family of Miss Hazlewood.
Ou~ tbeory of this case is this, Your Honor: This man knowing that he did not have a right to practice medicine, went to
the home of this woman with the express intent and purpose
of disfigurimr this woman. He was going to get into her confidence and then he thought that he was going to be able .to
control her money.
We expect to show that this woman was above average
wealth and he thought tlmt when he bought this property that
l1e was going to get that money from Miss Hazlewood and use
her money to buv this property and there is your motive right
there. He was treating this woman for the sole and express
purpose of gettin~: her out of her money.
Mr. Ncblett: The relation between the time there, the way
I feel about it is this:M:r. Allen: What has that got to do with it?
l\fr. Neblett: Show the relation of time as to the
page 69 ~ time the act was committed.
Mr. Allen: We will show and ought to be able
to argue to the jury that this was the purpose of this man goinir down there and treating this woman was to get money out
of her.
j
Ir
I
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The Court: The question you asked was the feeling of the
defendant after March some time.
Mr. Allen:
e admit they were friendly. He was very
friendly and that was the early part of. this procedure. Then
later his attitude toward the family changed because the deceased 's father refused to let his daughter loan him this
money.
.
Mr. N cblett: He bad already committed the offense.
Mr. Allen: We expect to show to the jury that that was
the purpose, thougI1, Judge. He went down there to get the
money out of her. That was his motive.
The Court: I believe that is too far-fetched. The Court
will have to sustain the objection to that. He has s11own that
they were on friencllv terms at the time it was committed, they
were all on friendlv terms.
Mr. Allen: I except to tlie Court's ruling.
page 70 ~
The Court: Now, is there anything else you
want to ask tlie Trooped
Mr. Allen: No, sir.
The Court: Bring the jury back.

,v

Note: At this point the jury return to the Courtroom.
Jury In.
l\Ir. Wilson: May I ask the witness one or two questions,
please sir?
The Court: All right.
RE-CROSS EXAMINATION.

By 1\1 r. ,vnson :
Q. This printed document that you submitted here, l\fr.
Rainey, that you call pamphlet, actually that is a label fromA. I don't know whether he used it for a label or a pamphlet. It wouldn't go very good on tl1ose tliree jars of salve
there. Vv oulcln 't fit on them at all, and I asked him for a pampl1let and this is what he gave me;
Q. But it do~s have mucilage on the back, doesn't it?
A. Yes, sir, Tmt if you will notice it won't fit on
page 71 ~ those jars.
Q. Well, those jars that lie gave you are not
necessarily the same form of container that he was selling
this in?
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A. I couldn't answer that, I don ~t know.
Q. That so-called pamphlet there does lmve directions for
the use of medicine printed ou it, doesn't it'?
A. Has the directions, yes, sir.
· Q. It has the name ,Joseph E. Banovitch printed on it?
A. No, sir, it has Joseph Banovitch. It doesn't have an E
on it.·
Q. It doesn't use the word "doctoi·" on it or anything?
A. No, sir.
Q. I see.
A. Has Route 2, Crewe, Virginia. Manufactured only by
Joseph Banovitch.
Q. Did your investigation, Mr. Rainey, disclose that Mr.
Banovitch had a Federal Trade mark to correspond with that
labelf
A. Yes, sir, be does.
Mr. "\Vilson: I believe that is·all.
Witness stood aside.
page 72

~

Note: At this point, it being- five minutes after
12, recess is l1ad for lunch, after the Court gave the
usual admonition to the jury.

:Mr. Neblett: I would like to have the jury excluded.
The Court: Gentlemen of the jury, retire to your room,
please.
Note: On motion from Mr. Neblett, the jury retire from
the Courtroom, where the following ensues :
Jury Out.

Mr. Neblett: If it please Your Honor, we wish to make an
objection to the photograpl1s whic11 were taken very shortly
after she had passed away. We object to tlw introduction of
that evidence on the ~;round it is prejudicial to the right of the
accused.
Note: J\f r. Neblett was referring to photogranl1s that were
to be introduced as Pxhihits hv tl1e Commomvealt11.
J\fr. Allen: Your Honor, will you hear some
page 73 ~·argument on that T
The Court: I expect we better put it in.
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Mr. Allen: Your Honor please, there is ample authority
for the admission of photographs in evidence in a criminal
case.
In the first place, these are the best evidence, these pictn res
here arc the best evidmwe obtainable as to the condition of the
deceased 's face, l\fiss Lucy L. Hazel wood's face after the accused had maimed and disfigured her.
This Supreme Court of thisl State, in the case of Matson v.
Commonwealth, Southeastern 2nd, 43; Newberry v. Commonwealth, 191 Virginia, 445 61, Southeastern 2nd, 318; and also
20 American Jmisp urlenee, Section 728, Pages 908, nre anthority for the admission of pictures in evidence in a criminal
case.
I quote from .American J uriRnrrnlence. • 'Phot.ogra phs a 1·e
admissible to come in, are admissible in e-vidence in criminal
cases upon the same rules and principles governing their admission in civil cases.''
I do not ha-ve with me the two Virginia cases to
page 74 ~ w]1ieh I ,inst referred, hut h1 both of tho~e case$ the
Supreme Court sustained the law as laid down, not
in the exact words, but by language similar to this, sustn.i11ecl
the principal that I have just recited from American Jurisprudence.
.
We also ha-ve authority for the admission of those photographs in Barton on Criminal Evidence, and says this is the
hest evidence that we can possibly produce to the jury as to
the condition of the maiming and we respectfully request
Your Honor to admit it.
Mr. Neblett: I would like to tell Your Honor that we do
not deny the general idea that photographs can be admitted
in criminal cases. The most recent case on that point is
Staples -v..... 19 S:BJ 2nd, 69, for that very recent case, a certain part quoted in that case is: "Photoyraphs are admitted in
evidence if the condition of the object is relevant and material
to the issue, such condition may be established either by verbal
or photographic description or by both.''
I would like to say right here now that those photographs
taken very soon after this young lady died-she was a very
attractive, Je·arned young woman and the only purpage 75 ~ pose that I see that they can be for is to create a
prejudice in the bosom of the jury as to this crime.
They can introduce e-vidence of the nature and extent of the
injury. However, under the present circumstances to let it
go to the jury we consider it most prejudicial. I think so far
as the law is concerned there is no question about the admis-
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sion of photographic evidence, hut the nature of the photographs that are pre~euted to the Jury. I have had this question
,~ome up time and time again. Some years ap:o in a criminal
case where a man killed tl1e .Police Offi~er in the County an<l
this identical question '\Vas presented. The ,Jnd:1:e in that case
held that they could be admitted, but yon liad to take into
consideration that the photograpl1 the Commonwealth presented was showing that the m~m was dead, and that was
eliminated.
J\fr. Allen: That was the case-it wasn't any ques_tion about
the Police Officer being killed, and the photograph showed
some hideous condition, a situation not necessary to have been
brought about by the defendant.
page 76
·

~

Note : There is some further discussion on this
motion at this point betw·een Court and counsel,
after which time Mr. Wilson states as follows:

Mr. ·wnson: I would like to say before the Court finally
rules on that, that apparently we have been looking at the
same law that Mr. Allen has, and when 11e quoted from Am.
~Tur there, right in the same pa rugTapl1 you find this principal
that I am sure the Court is familiar with:
'' Photographs that are calculated to arouse sympathy or
prejudice with the jury are properly excluded, particularly
if they are not substantially necessary or instructive to show
material facts or conditions.''
Well, now in this case, it is no issue but what this lady's
nose had been mutilated. That lrns been testified to and there
is no issue there and I respectfully submit that the use of
these photographs from the very nature of them is bound to
excite the prejudices and passions of the jury. which will be
more lrnrmful to the defendant than any-it is not necessary
to the prosecution of the case to do that.
Another thing I would like to call to the attention of the
Conrt, the condition of this lady'!=: face at, the time
page 77 } she died· and the time these photographs were
taken is not the same condition which existed
shortly after July, 1952, concerning the count which we are
trying here today. The further treatment clone to he_r face,
the further mutilation clone to her face between July, 1952 and
February of 1953, when she went to the hospitalThe Court: That brings in the other count in there-
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l\f r. ·wilson: It not only brings in the other count, but you
got photographs here of a condition that didn't exist. That
condition of her face did not exist following this treatment of
July, 1952, which I submit can also be very prejudicial to the
jm·y.
The Court: It does inject into it that other element, and
you can have oral testimony from doctors who saw her after
it, and as to what the condition was after this particular
offense that we are trying. Would that suffice in this case Y
Mr. Allen: No, sir, Judge. If this lady were alive, we
would have the right to bring her into this Courtroom and
produce her as a witness in behalf of the Commonwealth.
The fact that she is not alive now of course elimipage 78 ~ nates that possibility, therefore the best evidence
that we have at our disposal are photographs.
l\fr. Neblett: Except by verbal description.
,
Mr. Allen: And the best evidence is photographs and the
Supreme Court has laid down that rule time and at?;ain and
they have also said that the mere fact that the introduction of
these pictures in evidence may be prejudicial to the accused
does not justify refusing the admission in evidence.
Now· the counsel for the defendant were notified that these
pictures were going to be taken. They were called on the
telephone and I was advised by counselThe Court: They are not raising any question about that.
Mr. Allen: If they had wanted to be present, Judge and to
put a patch across this lady's face or something to eliminate
the second injury to her face, they could have been there. They
had an opportunity to be there, if they wanted to be present,
but the Court should inf-truet the .iury and I think p1·ohablY
should do so, that the evidence in this, the charge in this case
should be confined only to the d:1mage, th<? rnutilnpage 79 ~ tion and disfiguration of this lady's nose. The disfigurntion of he1· fa~e mul mouth is not in question
at this time, and I l,elieve that under the law that I haYe heen
ab]e to find, that is nroper evidence and i:,honld be admitted.
The Court : All l'ight, I rule with the Commonwealth, of
course you all save the point on that.
Mr. Wilson: Yes, sir.
.
The Court: Do yon want nnv particular instrnrtion in 1·cgarcl to that as far as the jury is concerned, or just let them
see the photograpI1s? .
Mr. Neblett: Now this offense is alleged to have occurred
on-first 15 days of July and that may involve the other count.
was it both sides or one side, which Y
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The Court: I understood that it was the whole of the nose
that was affected.
Mr. Allen: That was my understanding of it and we will
_ offer evidence to prove that, that it was the whole of the nose
that was removed in July. The mutilation of the face and
mouth occurred at a later date.
page 80 ~ Mr. ·wnson: Our position is, if it please the
_ Court, that letting the jury see tliese photographs
will cause certain damage that would be pretty hard for any
instruction to overcome what the eyes were looking at and to
put in this extraneous matter, extraneous damage to the face
.of this lady as shown on these photographs which had no
connection with the alleged offense in July· of last year would
cause irreparable damage to the rights of the defendant and
we just don't think it ought to be introduced at all.
The Court: It would be your view that the Court shouldn't
instruct them to disregm·d the other disfi~ ;nl'ement, other than
the nose?
Mr. \Vilson: We are not going to move the Court to do that,
hut if the Court ,vants toTJ1e Court: But that is your feeling in r.egard to it, that
you are in a better position if the Court doesn't do that.
1\fr. ·wnson: We think that the damage would be so great
that the instruction wouldn't remedy it.
The Court: The Court couldn't correct it, so you don't
ask it be done?
1\Ir. \Vil son : Yes.
page 81 ~
The Court : All right, I think we understand
.
each other. You are not waiving your right, but at
the same timeMr. Allen: . The Comonwealth asks that it be done, Your
Honor. That the Comt instruct the jury as to the fact we
are trying the accused for the damage to this lady's nose and
that they are not to take into consideration the other damage
to her face.
Tho Court: I think comment on the picture might impress
it on the jun, nnd us long m; you insist thf.lt the pietures g·o
to the jurv, I doubt if it wonld l~c wi~e fo-.· the Conrt to comment on it in the evidence and I think they are within their
right to stand on that particular point.
1

Bring the jury back.

Note: At this point the jury return to the Courtroom.
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R~ 1VYCHE WILLIAMS,
a witness calle.d in behalf of the Commonwealth,

first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Allen:
Q. Will you please state your name, place of residence an<l
occupation T
A. Robert Wyche "Williams, Victoria, Virginia, hardware
business.
Q. Are you also a photographer, Mr. Williams?
. A. As a hobby, yes, sir.
Q. Did you take some photographs of the body of Miss·
Lucy L. Hazlewood, during the month of May, 1953?
A. Yes, sir.
Q. 1N ould you tell the jury on what date you took these
pictures?
A. I believe it was on a Tuesday morning·, as ,Yell as I remember, Mr. Allen. I don't remember the correct da.te.
Q. "'\Vhere were the pictures taken?
_A. Tliey were. taken at the funeral home of Mr. Clark in
Kenbridge, Virginia.
Q. I hand you three photographs and ask that you examine
them.
page 83 } A. I took these three photographs thnt bear my
signature in the. right-hand corner.
Note: These photographs are now shown to the jury.
Mr. Allen: 1Ve ask that those pictures be introduced and
marked as exhibits in behalf of the Commonwealth.
Note: These exhibits are marked and filed as 5, 6 and 7.
Q. Is that a true and accurate picture of the face of Miss
Lucy L. Hazlewood?
A. As nearly as possible as the camera can record, they are
unretouched.

Mr. Allen: That is all, thank you, sir.
Witness stood aside.
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page 84 }

MRS. J. H. REVERE,
a witness called in behalf of the Commonwealth,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Allen:
Q. You are Mrs. J. H. Revere of Kenbridge, are you not 7
A. lam.
Q. It has been testified that you are the sister of the late
Miss Lucy L. Hazlewood, is that right 7
A. That's rig·ht. .
Q. Where do you make your home with reference to the
house in which Miss Hazlewood was living prior to the date of
he1· death?
'
A. Where do I make my home?
Q. Yes.
A. Next door, I live next door ..
Q. Could you tell the jury, please ma 'am~ the date of birth
of Miss Lucy L. Hazlewood t
.A:. :tviarch 8, 1902.
Q. She was 51 years of age?
A. My father said she was 50, I was trying to figure back.
Q~ She was 50 years of age at the time of her death Y
A. That is right.
page 85 } Q. Mrs. Revere, do you know when your sister,
Miss Lucy Hazlewood met the accused, Joseph E.
Banovitch1
A. I believe it was in the fall of 1951.
Q. Do you know the circumstances-Do you know where
she met him?
A. I think at his house.
Q. Is that his home in Crewe, Virginia?
A. I think so.
Q. Do you know the conditions and circumstances under
which she met him f
A. I do not.
Q. Did she tell you how she happened to meet him?
Mr. Neblett: We object to that, Your Honor. That would
be purely hearsay.
The Court: That is hearsay.

Q. Do you know whether or not your sister was of the
opinion that the accused was a doctor?
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Mr. Neblett: "\Ve object to that.
The Court : If she knows.

A. I am sure my sister considered him a doctor.
Q. Do you know whether or not your sister, Mis_s Lucy
Hazelwood consulted the accused under the belief that he was
a doctor!

A. I am sure she consulted him as a doctor.
Q. Do you know when your sister, the date and
time, when your sister first consulted the accused f
A. No, I do not.
·
Q. Do you know for what disease he was treating her?
A. My impression was that he was treating her for arthritis
in the beginning.
Q. "\Vhen was that f
A. That was during that late fall and early of '52.
Q. Late fall of '52? .
A. Well, '51 and early spring of '52. Late fall of '51. and
early spring of '52.
Q. Where were those treatments given¥
A. It was ·medicine.
Q. I mean where were they given! Vv ere they given at he-i· .
home i..n Kenbridge or were they given at some other place-?
A. It was just medicine that he gave her to take.
pag·e 86
.

~

Mr. _\Vilson: If it please the Court, we don ;t like to kP-ep
on interrupting, but the objection that I have is th~ Commonwealth's Attorney continuously askR questions involving when
were these treatments given. There hasn't been any testimony that the accused gave her any treatments. That is what
I am objecting to.
The Court: Except what she has testified to.
Mr. Wilson: She hasn't testified that the acpage 87 r cuscd gave her the treatments.
The Court: Said for arthritis, gave her medicine
Mr. Wilson: As to this case there is a lot of difference
between the accused selling medicine and g·iving treatments.
The Court: The jury can remember that distinction, I am
sure.

Q. You say he fitst practiced on your sister for arthritis.
Did he later treat her for any other diseaseY
A. For cancer.
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Q. Who diagnosed your sister as having cancer!
A. I cannot say; I suppose that he did.
Q. Did she makeThe Court: She said she didn't know.
A. I couldn't possibly know.
Q. Did your sister ever tell you who diagnosed her condition as being cancer?
A. Yes, she did.
Mr. Neblett: "\Ve object to that again, Your Honor.
'rhe Court: I reckon you better save the point on that.
Q. ·vvould you answer the question now¥
A. Would you repeat your question, please?
page 88

~

Note: At this point the question is read back to
the witness.

Q. ·where were you when your sister made this statement
A. At my home.
Q. At your home, in Kenbridge.
A. She came into my home.
Q. ·what time of day or night was that¥
A. It was around in the evening Rome ti me around 7 or 8, I
don't know exactly. After the evening meal.
Q. Did your sister appear to be upset at that time, or noU
A. --:Very much.
Q. Would you relate to the jury, as near as .possible, the
conversation you had ,vith your sister regarding theThe Court: I believe you are going too far. She has already testified it was diagnosed as cancer. I don't think
you ought to go into detail on that.
Q. When did this conversation take place, Mrs. Revere,
what day, about what time of year7
A. It was in the spring of '52, because it was in July 2nd
that he began the nose treatment. That treatment was begun
on July 2nd, so it was sometime previous to that and sometime in the spring, I don't know when.
Q. Had the accused treated your sister for cancer
page 89 ~ of any other part of the body prior to this 7
A. Yes, he had.
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M.r.s. J. [!. Re_v~_r,e.
.

Q. Tell t~e. j~~y w4.at p,a~·\
cancer before or .

Q~

.

~h.e. 1J9,dy l;i,e 1=i~d. ~i:e.~t~d ror

· Mr. "Wilson: Your Honor, we object to all lhat questioning
about the defendant treating-:-tl;t~s. w~tness. c~uldµ:'~ p,os.s_il;>ly
have any knowledge of that.
The Court: You don't want t<? g(? top fa_r.
~r. 1\llen: We will withd,i;-aw ~he question.

Q. You say it was in the spring of 195~ tlla_t ·Y.~~i; sist_er
came to your home and told you that the accused had diagnosed her. ~ondUio1:1 as be_ing cancer?
Mr. Neblett: Your Honor, we object to that statement. It
is purely leading.
Note: ·witness answered by nodding head.

Q. And at that time she appeared to be upset.
~~r. N cblett:
Honor.

That's another of· th_ese questions, Your

Q. Did the accused later begin treatment o.f your sister
for cancer of the nose f
·
A. On July 2nd.
Q. Mrs. Revere, did you s~e xo_ur sister immecUately priqr
to th,e tiJ.ne. tha~ the accusod beg~,:i;t woi;k;ing on her face?
A. You mean within a few minutes?
·
page 90 ~ Q~ Within a day or ~o?
~i\. Yes, I had seen· niy sister within a day 01· so,
yes.
Q._ Djd you notice anything. -q.nus.11al, any marks or discoloration or disfig.uratio11 1 abo:ut her face and nose at th~t time?
A. Not any.'
Q. vVere there any warts or moles or pimples or anything
of that nature on her £a.ce or nose?
·
·
A. Not
Q. v~ as there anything about you:.; sister's nose ~nil :face
at tbat tinie. to cause you to b~lieve t4at there was anything
wrqpg with her.?
A. No.
Q. :Now you said that the accused l}egan treatment of your
sister's ~ose on the 2nd of J-qly '?

any.. ·

.. .

.
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Mr.s.. J. H. Rev,e-K-e•
.A,.
Q.
A.
Q.

That is: right.

vV.he.re dicl this treatment begin t

In her home.
In Kenbridge?
A._ 'rhat is :r;ight.
Q. Could you tell the jury how the accused treated this
w.itnesi;;, wha.t tbe tl'eatment co:n.sisted oU
A. I could not all of it, because I did not see it. Q. Tell them what part you saw.
A. l saw the. baudages that were prepared with some salve
on them.
page 91 ~ Q. What was the naw.e 0£ this salv:e?
.A,. l do not know.
.Q. Did the accused have any name for iU
A. Not that I know of.
Q. Tell the jury what he. did:, please ma'am.
A. l did not see. the first a.pplica.tion, but I did see applications afterwards·
Q. Did you go into your sister's room after the first application had been made to her facet
A. Well, some time after, possibJy the next day. But it was
sometime after.
·
Q. When was this first application made, in the davtime or
at nighU
A. Ji think it was in the afternoon, possibly late_ afternoon.
Q. Did the accused give your sister any anesthetic before
he applied this salve to her face?
A. Not that I know of.
Q. Did he give her anything to deaden the pain or e1tse
the. pain?
A. Whiskey and beer.
Q. Were those beverages mixed together?
A. Yes, they were.
Q. Would you tell the jury how much whiskey
page 92 } and beer the accused gave your sister Y
¥

Mr. "\Vil son: lf it please the Court, I understood this lady
to say that she didn't know anything about the first day.

By the Court :
.
Q. Do you know about that? Do you know anything about
the mixing of the beer? Did you see it done?
A. It was approximately an inch or an inch and a lialf of
whisk~y and t:he rest beer in a glas~, in a te~ gla~s.
Q. And he gave it to her. Now when was that Y
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· A. That was after this, after he had started treating h"'r..
Q. You don't know what took place before, do you?
A. No. J do not.
The Court: All she can testify to is what she actually
knows.
Mr. Allen: Read the testimony back, Mr. Edwards, about
that point. Note: At this point the ~estimony is read back..
By Mr. Allen: (Continued)
Q. ,vere you in the room at the time the treatment was
begun?
A. No, I was not.
Q. Did I ask you, did the accused give your sister anything
to deaden the pain? Didn't I ask you and your answer was
whiskey and beer?
A. That is right,
page 93 ~ Q. ·were you present at that time!
A. Yes,. sir.
Q. How long did your sisted undergo this treatment for
which the accused diagnosed as cancer of the nose¥
A. Approximately five or six weeks.
Q. Were you present in and out of her room the majority of
~he timef
A. I was.
Q. "\Vas there a nurse present "l
A. No, there was not.
Q. "\Vhere was the accused while this treatment was going
on?
A. Part the time in the sick room, part of the time out.
Q. Did he stay at your sister's home the majority of tl1e
time, or not f
A. A good portion of the· time.
Q. Did the treatment seem to be painful to her?
A. Very painful.
Q. And you said your sister considered the accused a medical doctor?
A. Absolutely.
Mr. Neblett: We object, Your Honor, to the Commonwealth's Attorney putting words in the mouth of
page 94 ~ the witness.
·
Mr. Allen: All right. I will ask this question.
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Q. Did the accused make any statement to you with regard
to his medical experience and medical training?
A. She thought that he had had quite a bit.
Q. I mean did he tell you anything?
A. No, he did not, but she was under the impres~.ion that he
had a tremendous amount·
Mr. Neblett: He asked you did the accused make any statement to you.

Q. Did Mr. Banovitch tell you a11ything about himself,
11is medical experience or his medical education Y
A. Not that I recall.
Q. Did he tell you whether or not he had ever been connected w·ith any l1ospital?
A. He spoke of a hospital in connection with himself, yes.
Q. Did he tell you w·here this hospital was located? ·
A. Somewhere i11 Pennsylvania, but I would not know
where.
·Q. Mrs. Revere, after the accused completed the treatment
of your sister in July of 1952, were there any mutilations or
disfi.gurations of her face?
A. I-Ier nose was practically gone.
Q. I hand youMr. Neblett: We object to that, and I beg tl1e
Court to take judicial knowledge of that, that is
not proper.
.
The Court: Of course you all have already objected to that.
Mr. Neblett:
e object to this most strenuously, Your
Honor.
Mr. Allen: Can she poini this out to the jury, if Your
Honor please, to showQ. Mrs. Revere, would you examine those pictures and ten
us whetl1er or not they correctly reflect the condition of your
sister's fa<>c.~ after the-with reference to the nose onlyafter the first treatment t
page 95

~

,v

Note: Witness noels head affirmatively.

Q. Diel :vonr sister pav i\fr. Banovitch for any services
1·enclere<l durirn~: the montl1 of Julyt

A. I did not know.
Q. You did not know at that timei Can you tell us at-this

~1wrnm~ p~µr~ ?f 4-~p~ai~ Rf Yif~~
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Mr. Neblett: vVe object t9 t4at, Yqµr lionor.
The Cqurt; That is not nece·ssary.......·. - · .
]\fr~ Allen·: I ·am·g:oing to ask'4·~~ if she knew.
The Court: How would she lmow·t ·she·· said she didn't

lq10w.

Mr. Allen: I expect to show that she illter founq
out the deceased paid the accused a vei·y 'large smii
9f mo:µ~y.
The Couf~ : ·· I expect the jury better r~tir~.

page 96

~

Not~: At thi~ point the jµry rctt~e fro:µi tpe Courtropm,
where· the following takes place.
··
·
· ·
Jury Out
By Mr. Allen:
Q. You said you did not know any money had been paid at
the time it w·~s paid 1
.
A. No, I did not. .
Q. Diel you later disc~ver whether or n9t_ she had paid the
accused any money f
A. I have been told that she did.
Q. Do you know of your own knowl~dge that she gave him a
.
check or money or.A.· I
told that it was a check.
Q. ·who told you that, Mrs. Revere 1 Did your sister tell
you that¥
A. No, she did not. My father or my_ mother one, I clo11-'t
recall which, and they said they didn't know it either until
later.
·

was

Mr. Allen: Bring the jury back.
Let Ille ask her one more question.
~

vVait just a minute.

Q. Your father and mother . have been sum- .
moused to appear here in t4is case, have they noU
Are they in any condition to be subjected to this?
A. No, they ~re not .. I am trying to do for th~m.

page 97

Mr. Allen: That is all.
The Court: Bring th~ jury back.
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• ~ ! • '•

~qt~:
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~t P¥~ :pgii1t t~o jpry rctum~4 tq the CourtrQQJT}.

Jµry Ip

~y }Ir. .f\H~:r:=
.
Q. Do you lm~nv how much beor or whiskey the accused
aclpi!ni1?tered tq y~u~ ~ist~r during th~ tiµi~ he was treating
l1er m eTulyf
·
'A. :N"o, I do n~t..
Q. }~rs.
yqu tesfrij~cl t4ts morning that your sister
w.~s· eng~ged to the ~ccus~d at one time. Is that correct?
.A. I tl1ink th~t is rig4t.
·
Q. Do ypµ know whore the engagt=:rp~nt took place f
A. No, I do nqt.
·
· ·Q. :pq y911 iq1ow the condition of your sister .at
Ptlge 98 } tp~ time sh~ beGa111~ ~ngag~cl to the accused f
A. I can't say th~t I do. Do ypu mean the timQ
that she g·~t tl~e ring?
'
· ·
Q. Yes~
.A. I think it wa~ abo~t tlm~e -weeks during th~ five or six
weeks that she was so sick.
Q. During.the time that spe was.A. During the time that sµe was being treated.
Q. Do you ~llQW whether or n~t the ~ccused had offered her
a rtng prtor t~ that 1
.A. yes, he had.
Q. Diq. your sister accept it at that time 1
.A. She did not.
Q. Do yon know why she accepted the ring on this occasion T
.A. I was told, she tqid me that she aGcepted it in exGhijnge
for her life.
·

Reyere,

l\fr. Ne hlett : vV e objcct to the question and tb e answer,
Your Honor. It would prejudice the minds pf the jury.
~he Court: Gentleµi~n, r~tire to your room, please.

Note: At this point the jury retire to the jury room.
page 99 ~ Jury Out
l\fr.
de11r.c
which
doing

A11en: If Your Honor nlease, the purpose' of this eviis to show to the jurv the· plan, the design, the motive
thiR accused had fo1· this woman. To show what he was
and why he was doin? this type of thing·. Why he was
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mutilating this deceased in such manner as he did. He was
trying to ,infatuate this poor young lady and again control
of her finances. ']~hat was the whole and sole pmpose of it and
we· expect to show that before this case is over.
He knew he had no cure for cancer. He knew that this lady
didn't have cancer. But regardless of that it was willfo.ll and
wanton uisregard· of this lady's life and of her welfare that
he went down there to this woman's home and got into this
lady's confidenee and smeared this salve all over her face
nnd disfigured her beyond human recognition for the purpose
of getting. control of this lady's :finances and the witness has ·
testified when the accused first tried to give her a ring she refused it Then after she was under treatment for what she
thought was a horrible disease, that while she was in this state
of. being treated, while she was weak and suffering from this
torture and torment, suffering that she had been
_page 100 ~ put throught that he came there and said now if
you marry me I will save your life. If you don't
marry me I won't save your life. I '11 let you die. And I think
such a thing as that is proper evidence to go to the jury.
::Mr. Neblett: Here is something she said that was maybe
15 days after the treatment begun, after the nose had begun to
be mntilated that this ring was actually given to her and of
course at that time she was surrounded bv her friends and if
she was afraid of him for any reason, did11 't want to continue
the treatments, she had all the chance in the world she wanted.
I don't see how accepting tlie 1·ing would have anything to do
with it to save my life.
Q. ·would you explain this statement, Mrs. Revere¥
A. vVell~ she was under the impression that if the treatments were stopped that she would die.
Q. From what cause f
A. From cancer.
Q. ·were you and your family, her father and mother
admitted to tlie sick room?.
A. Yes, we were.
Q. Anytime you wanted to go in there?
page 101 ~ A. That is right.
Q. Were you admitted there while the treatment was going on!
A. Not the first time, but the last part, not the first part.

Mr. Allen: Here is a man holding himself out to be a doctor
and using as a lever the dread disease, we all are afraid of
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C'ancer, and he comes and tells this lady 'You got cancer', and
naturally frightened her, would frig·hten anybody, and it puts
her in such a state that she allows him, without any diagnosis
at all, to treat her in this brutal manner. Then while she was
-we don't know wbether the deceased was under the influence
of this beer and whiskey or not at that time, it hasn't come out
in the evidence yet-but the evidence is that he g.ave her beer
and wbiskev and the witness has said that the deceased was
suffering fi·om this cancer, that she was being· treated for
cancer, she was in mild state of shock at that time, and this
is when this proposition was made. You marry me or I will
Jet you die.
The Court: The motive was to marry her, is
lJage 102 ~ that right?
Mr. Allen: The motive was to gain control of
her money in any way that he could. vVas to get all the money
he could out of her if possible marry her and then get the
entire control over her savings.
Mr. ,vilson: I would like to point out just one thing that
seems to dispose of the possibility of this man's reasoning:
This lady kept the engagement ring and remained the defendant's fiancee following these trcatme11ts in July until U'ehrnar~T or March of the fo1lowing year, nearly seven months, that
if she was coerced or acceptecl·the rhrn: or became engaged in
any condition of shock or anything of that kind she eertainly
had more tlmn ample time to remedy that situation before
seven months was out.
.
·we believe that this line of evidence coming in here would
be very prejudicial to tlw ri~·hts of the clefendsnt.
l\fr. Neblett: Read the indictment, it doec;; not charp:eThe Court: Re sti11 has to prove intent, that is it. And
that intent has to he of some willful clesi~)·n. That i!;; w]iat he
is unclerstaking· to show. The on]y trouh]e is the
page 103 ~ type of eviclenre he uses to ~110,v it. I don't know
how much fnrther evideiire l1 e has or how far he
can rro. I don't know if he has :mv other evidence to s1J bstnntia te it or not. ·
·
·
Mr. Allen:
e have the accusNl own ~tatf\ment tha.t Im
endeavored to borrow or g'et control of $:33,000.00 of the deceased'~ money. tl1e patient's mone?.
The Court: Thirbr-three lnmdred dollars?
1\f r. Allen: $8H,OOO.OO, Judg:e.
The Court: This 1·imr was delivered to lier sometime in
,J nly and she kept it until March.

,v
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M:r. Allen: $33,H75.00 was what he was trying to get from
her. That is bis own statement.
The Court: That intent has tu go in. Not willful intent,
it has to be an evil intent. I think that maybe at the present
tjme, the jury has already heard the statement in Court, we
Letter let it go in evidence. Of course you all save the point on
that.
Mr. "Wilson: W c would like to know just how far the witnesses will be permitted to go in testifying to what somebody
said andpage 104 ~
The Court: Just what the deceased told her is
the only thing we will allow, at the time or after
thisMr. ·wi.lson: Is there any time limit on that, related to the
date of theThe Court: During the period of this treatment, I think it
ought to be limited pretty close to the end of that time, started
on the 2nd or 3rd of July and statements she mad~ within a
reasonahle time after that will be admissible but further or
more remote statements, I don't believe would be proper. I
believe this particular statement was made along maybe a
week or such after the treatment had begun, maybe she was
under the treatment at that" time, I think that would be proper
eYidence there.
· ·
Mr. "Wilson: ·what is the theory of law and evidence that
you permit this to go to the jury. ·
The Court: The lady herself is not able to testifv and the
act, if any, was committed against her and I think· the only
thing that we could do, the only outlet that we can give, that
could possibly show, that the Commonwealth could introduce
is statements that were made by the deceased
page 105 ~ herself. I nnderst.and it is gofog· 1night far. I
understand this is a criminal case and it is a
~erious case, but it iR a question of whether the Commonwealth can make a case or whether they can't. Of course that
is always the question. .
I think at this time we might allow that statement.
Bring· the jury in.
Mr. N E!blett: We ·reserve the point for the reason that the
evidence bein~ elicited or attempted to be elicited is purely
hearsay m1d is not admitted in any of the rules of evidence on
a criminal case.
·
Note: At this point the jury retur~ to the Courtroom.
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Jury In
Mr. Allen: I asked her why, did she know why her sister
accepted the ring·.
The Court: Repeat your answer.

A. I said she accepted the ring she thought in exchange for
her life.
Q. Will you explain to the jury what you mean
bv that statement?
A. That she thought that if she did not, he said that he
would quit the treatment and if he stopped treating her she
thought that she would die of cancer.
Q. That is what your sister told you?
A. That is what I understood from her.

· page 10(3 ~

Mr. Wilson: If it please Your Honor, may we restrict the
·witness even uncler this theory, to relate specifically what·her
sister told her.
The Court: Yes, of course, that is what we want.
Mr. "Wilson:
en, tlmt is not the form of the testimony.
The Court: Let her state exactly what her. sister told her.

,v

Q. Please tell the jury exactly what your sister told you,
with reference to her accepting the ring and why she accepted

it.
A.
Q.
A.
then

You mean in her own words?
As near as you recall.
As near as I can. She said, '' If I do not accPpt the ring,
I will die of cancer. He will not continue to treat me.''
Q. ,vhen was that statement made to you 7
page 107 ~ A. The latter part of Jnly, possibly August,
after all she was ill for six weeks.
·
lVIr. .Allen: Witness with you.
CROSS EXAMINATION.

By Mr...Wilson :
Q. Mrs. Revere, I would like for you to know that I have no
desire whatever to add to your difficulties here today, but you
realize of course that we arc here on a verv serious occasion
and it is necessary for
to ask you questions and I know that
you-will he glad to help us arrive at a conclusion in this matter.

me
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Can you tell us when you first became acqu_ainted with
Joseph Banovitch 1
A. It was several weeks possibly after she knew him, I
don't recall exactly, sometime approximately the same time.
Q. "\Vas that along about the latter part of the year 195U
A. That is right.
Q...Well, can you tell ns the occasion upon which you happened to meet him the first time t
A. I don't recall except that I think I rode. with her or with
my other sister over there when she went for some medicine .
.Q. vVell, your older sister Lillian and your
page 108 ~ sister Lucy, they went over to Dr. Banovitch 's
home quite often, di<ln 't they 1
A. Fairly, yes, they did.
Q. How many times do. you suppose you ever went over
~herej
A. I couldn't possibly remember right now, but not very
often.
Q. As a matter of fact, you bought some of the medicine
yourself, didn't you¥
A. I bought some vitamins.
Mr. Allen: Qhjection to that. It is· immaterial to the case.
The Court: Go ahead, answer the question.

A. I bought some vitamins.
Q. At the time that you bought any medicine from Joseph
Banovitch, didn't he tell you that he was not permitted to
make any charge as a doctor that he only had the right to
sell you the medicine?
·
A. Yes, I was under that impression.
Q. Well, that seems to get away from the idea of people
thinking he was a duly licensed doctor, didn't it?
A. The fact that be was permitted to sell medicine seemed
to give you permission to buy the medicine.
Q. He told you himself the only thing he had a right to do
was to sell medicine, is that right?
page 109 ~
A. Possibly, I don't absolutely recall.
Q. I belie-ve you testified that was the impresf.ion that vou had?
A. That wwas .the impression that I 1iad, yes.
Q. The earlier troubles that you sister Lucy ]iacl before
the treatment on her nose, there has been some testimonv here
this morning-I don't think you were in the Courtroomconcerning some alleged cancers on other parts of her body.
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Did you know anything about that, have any knowledge of
thatt
A. Yes, there ,vere supposed to be some others.
Q. In the treatment of those earlier cancers, is it not a fact
that she purchased medicine from Dr. Banovitch and treated
herself1
A. Not that I know of.
Q. Well, what is your knowledge concerning those earlier
matters"?
A. I don't recall her purchasing any cancer medicine, or
anything to take to treat the cancer with, to take it out or off.
Q. You didn't hear anything about that at alU
A. There could have been something in regard to taking
some medicine, but nothing· to actually put on to take it off
that I recall.
.
Q. \Vell, you do recall some theory, or some understanding
or something that she did have some other canpr1ge 110 ~ cers t
A. Yes.
Q. \V P.11, as far as you know were they ever treated in any
,vav?
A. Some were, some weren't.
Q. ·well, what I am trying to get at is what was the manner
of treatment tl1ere f Did she just bny the medicine from Mr.
Banovifoh 1 He didn't actually treat her himself, did he,
nctually apply the medicine or anything of that kind on these
former occasions 1
Mr. Allen: I think counsel should direct his interrogation
·
The Court: Most of this happened in a short period of
time. You don't know the definite date, do you?
l\Ir. "\Vilson: No, sir, I am trying toThe Court: ·within a ranp:e, could you give us that.
Mr. \Vilson: ·wen, it is within the range of the latter part
of '51 up until the-July of '52.
The Court: All right.

fo a pariicular date, rather than a general question.

Q. Did your husband, Mrs. Revere, also buy medicine from
Mr. Banovitch?
A. I don't reran anv.
p'lge 111 ~ Q. Did your older sister, i\Irs. Gee, did she buy
medicine from him?
A. Yes, she din.
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Q. Did you ever know whether she used any cancer medicine
or not?
A. I cannot sav.
Q. Do you know, Mrs. Revere, whether your sister ever had
any trouble with her nose some years ago 1
Mr. Allen: We object, Your Honor. I don't think that is
material to this issue at all.
The Court: He asked her if it was any deformity or anything of that kind.
Mr. .Allen: That is right. And she did say there was nothing apparent to the human eye.
Assuming for the sake of argument that she had had trouble
with her nose prior to this, how is that material to this issue.
The Com.t: I don't know that is has very much materiality
except to show her state of mind, that's what you are trying to.
do, at the time she accepted the ring.
Mr ..Wilson: The point that I had in mind does have
wateriality.
The Court: Go ahead.
.

.

Q. Do you know, Mrs. Revere, whether Miss
page 112 ~ Hazlewood ever had an operation on her nose
before?
A. Yes, she had.
Q. .Approximately how long ago was that f
A. It had been approximately 15 years, from 12 to 15 years,
when she had a sinus operation.
Q. .Aud do you know whether any part of the bones in her
nose were removed at that time?
. A. I do not know whether they were or not. There was
nothing apparent to the eye. I think it was .about 15 years
because she was teaching in Raleigh, North Carolina, at the
time and I think she had been in business with my father about
] 2 years when she died and it was several years before that,
f..O I approximate it was 15; but I wouldn't be positive about
it.
Q. Now as I said, Mrs. Revere, I am not asking you these
questions for any purpose but what I think is absolutely necessary, but after your sister's death was a note found that she
left?
A. Yes, it was.
Q. Can you tell us where that note is now?
A. I do not have it.
Q. Can you tell us where it is?
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Mrs. J. H. Revere.
A.. I could.

Q.

)V ell,

would you do that, please?

.
J\fr. Allen: We object, Your Honor. It is not
pnge 113} material to this.
The Court: Does it have any bearing on this
~RElef

Mr. "Wilson: If it please the Court, the Commonwealth has
been allowed to bring in statements made by the deceased, it
certainly would appear that if she left any ·note in her own
writing relating to this matter, it would certainly be admissible.
The Court: Gentlemen, retire to your room.

Note : At this point the jury retire from the Courtroom,
where the following takes place:
Jury Out
The Court: ·what bearing iR it going to have on the case
other than the embarrassment it mig·ht cause somebodv.
Mr. Wilson: )Ve haven't seen the note, Your Honor, but
we have reason to believe that the note in the hand,vriting- of
thP. deceased stating that she did not blame the accused for
tinything· that had lrnppened to her and we think that would be
Yery material. We don't know what is in the note, but I think
it would, we would be entitled to have tliat presented.
Mr. Allen : If Your Honor please, even assumpag·e 114 } ing for the sake of argument that there is such
a note, which I am not familiar with, it would
not be admissible in my humble opinion because the deceased
could not consent to the a~cused committin.!! a. felony npon
her. and even assuming that she did consent to it, it is no bar
to the prosecution, and the ref ore if there is such a note, which
I do not know about, then it should not be admitted to the
jury as evidence of any consent on her part.
1\fr. Neblett: In light of the evidence that you- have introduced by this lady as to the ring, why she kept it, you see you
created an impression on the jury that she kept it to save her
life, to keep these treatments from stopping. Then by a note
at her death, sometime later, she exonerated the accused, why
that does away with the view that the Commonwealth has as
to that ring. as to the ac~epta.nce of the rin~. ·I think that
should be allowed in fairness to the accused in view of the
other evidence before the jury.
L
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J. H. Revere.

Mr. Allen: vVell, in the first place I do not know of any
such note.
Mr. Neblett: Well, now I don't know either. I was just
assuming it was.
page 115 ~ Mr. Allen: But assuming that it was, we do
not know the condition of the deceased at the time
she wrote the note. I would assume that any person taking
their own life is mentally deranged at that time, and if that
is so, and she wrote that note at that time, and if there is
. such note present, then I do not thi11k it is proper evidence to
go to the jury to excuse this aecused of any offense that he.
has committed.
The Court: · The only thing is that other evidence we have
in there. I think they are entitled to counteract that.
Mr. Allen: There is no question of her mental condition
at that time.
The Court : The time she accepted the ring f
Mr. Allen: Yes, sir.
The Court : Of course your theory was that she was doped
withMr. Allen: Our theory was that she was under duress or
undue influence.
The Court: She was surrounded by her friends at th~t
time. Your theory was that she was under the influence of
beer and whiskey.
Now later on if she left a note exonerating the
page 116 ~ accused, in the light of that other evidence that
has already gone to the jury, they are certainly
entitled to it.
Mr. Allen: I think they should prove when the note was
written and the condition of the deceased at the time the note
was written.
The Court: I know but you have the presumption there, all
the way through.
Let's see what develops there before the jury comes back.
By Mr. Wilson:
Q. I understood, :MrR. Revere, that yon te~tified you knew.
where the note was?
· A. May I quote the note in substance. It was written May
9th and it says, '' I do not believe, I am thoroughly convinced
now that I never had canrer and with my fare as it is, I cannot face it. It is too much for me to bear. Signed Lucy Hazlewood.''
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Sidney I(ay.
Q. According to your recollection did she mention anything
about thisA. She did not. She did not.
Mr. ·wilson: We will not insist that the note be produced.
page 117

~

Note: At this point the jury return to the
Courtroom.

Jury in.
Mr. ·wnson: No further cross examination.
Mr. Allen: ·we would like to have the witness testify as to
the contents of this note.
The Court: Mr. Allen, as far as the note is concerned, it is
excluded.
Mr. Allen: You are not going to let it go to the witness, I
mean to the jury?
The Court: No, sir.
l\Ir. Allen: That is all, Mrs. Revere, for the time being.
Witness stood aside.

page 118

r

SIDNEY KAY,
a witness called in behalf of the Commonwealtl1,

first being duly sworn, testified as follows :
DIRECT EXAl\HN...i\.TION.
By Mr. Allen:
..Q.
ould you please state your name, address and. occupation 7
A. Sidney Kay-, Richmond, Virginia, Toxicologist in the
Office of the Chief l\Ieclical Examiner.
Q. Are you a medical doctor?
A. No, sir.
Q. ·what did you say!
A. Toxicologist.
Q. Toxicologist. How long have you been engaged in this
profession?
·
A. Approximately 17 years.
Q. ·wm you please state to the jury where you went to
school and the qualifications that you have at this time for
your occupation T

,v
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Sid~ey Kay.
A. Washington-vVashington Square College, New York
University Graduate School, Washington University School
of Medicine, Medical College of Virginia.
As for qualification: At pres~nt Associate Professor of ·
Legal Medicine and Toxicology at the Medical
page 119 ~ College of Virginia; Instructor of Legal Medicine
at the University of Virginia; Consultant Toxicologist, Veterans Administration Hospital, Richmond, Vir.:.
ginia; 'Fellow of the American Society of Clinical Pathology;
Fellow of the American Institute. of Chemists; Senior Member of the American Chemical Society; Fellow of the Royal
Society of Tropical :Medicine; Diplomat of the Board of Clinical Chemists.
Q. Do you have any publications on chemicals, preparations?
A. Yes, sir. 32 publications and author of a book on toxicology.
.
Q. It was testified here this morning that Investigator
Rainey of the State Police delivered to your office in Richmond, Virginia, certain ointment or salve, listed as Black
Devil No. 1, 2 and 3, which he obtained from the accused
Joseph E. Banovitch. Is that correct!
A. Yes, sir.
Q. Did you make an analysis of the contents of theRe
salves Y
A. Yes, sir.
Q. What did you find the Black Devil No. 1 to contain Y
A. That was positive for large amounts of zinc chloride.
Q. Would you tell the jury what zinc chloride is Y
A. Zinc chloride is a corrosive chemical. Quite strong.
Q. What do you mean by a corrosive, Dr. KayY
page 120 ~ A. A corrosive is a chemical that would eat
tissue, flesh or even metal.
Q. What is the common use of zinc chloride?
A. Zinc chloride, the common use is as a metal flux to clean
a metal area prior to soldering.
Q. You say it cleans me_taU
A. Yes, sir, prior to soldering. They clean the surface off.
Q. ·wm it dissolve metal y
A. Yes, sir, in part of the cleaning process it will dissolve
the outer film.
·
.
Q. Did you find any other acids in this Black Devil No. 1?
A. No, sir. Just zinc chloride.
Q. Did you find any other acids in either the Black Devil
No. 2 or Black Devil No. 3 Y
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SiMtey Kay.

A. Yes, sir..
Mr. ·w'ilson: Your Honor, I don't think anything has been
described as Black Devil, except No. 1. · The others were green
or brown or something.
The Court: No.. 1, 2 and 3 is the way they are labeled ther~.

Q.. Did' you find any acids in Exhibit No. 2 which is designated as No. 2 salve which the Investigator depage 121 } Ii vered to you f
·
A.. No, sir.
Q. What was the analysis of that, or do you have iU
A. No. 2. Animal fat and wa..1e.
Q. Were there any acids in Exhibit No. 3 or the salve No.
3 that you had delivered to you by Mr. Rainey?
A. Yes, sir, there ,,Tas carbolic acid or otherwise kno" n as
phenol in No. 3.
Q. Would you tell the jury what carbolic acid is f
A. Carbolic acid is otherwise known as phenol or has various compositions, may be sometimes called Lysol or derivatives, a corrosive substance in pure form .
. Q. What is the ordinary use of carbolic acid 7
A. In varied dilutions it is used as a disinfectant, but very
.diluted.
Q. How strong is that t
A. Well-it is a strong corrosive, sir, and inQ. Will this carbolic acid eat metal?
A. No, sir.
.
Q. Will it destroy human tissue, human flesh?
A. In high co~centration and:Mr. "'Wilson: If it please the Court, I would like to make
this statement. As I recall the witness did not testify what
percentage or proportion this salve was made up of the carbolic acid. I think we ought to have this informapage 122} tion and I think we ought to have his testimony
confined to what tlu1t particular solution would do.
The Court: If that is possible and I am sure he knows the
percentage involved.

Q. Which of .these three ointments or salyes that were delivered to you is the most powerful corrosive T
A. Zinc chloride, sir. •
.
Q. What effect will zinc chloride have upon human fleshf
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Sidney Kay.
The Court: In the percentage in that salve.
Mr. "Wilson : There again, he hasn't testifiedMr. Allen: I withdraw that.

Q. What affect will this Exhibit No. 1, Black Devil Salve,
have applied to human flesh!
A. It would irritate and produce a rash and have general
caustic affect.
.
Q. If this Black Devil No. 1 is a pplied to the human flesh
for any length of time, will it destroy the tissue Y
A. Yes, sir. .
·
Q. What test did you run on this Black Devil No. 1 t
A. Chemical procedures, using Colorimetry, Gravimetric
and Volumetric Procedures and Biologic tcehuique.
Q. How did you perform your biological technique Y
A. Applied some of the salve to human skin.
page 123

~

CROSS ELXAl\HNATION.

By Mr. Neblett:
.
Q. Do you know, Mr. Kay, whether or not zinc chloride is
sometimes used in the treatment of cancer¥
A. Personally, I don't know, sir, but I have heard that it
has been.
RE-DIRECT EXAMINATION.
By Mr. Allen:
Q. Dr. Kay, just a moment. You said you applied some of
this Black Devil No. 1 to human tissue?
A. Yes, sir.
Q. To whose flesh did you apply that¥
A.. To my arm, sir.
·Q. ,V-hat reaction did it have on your arm f
A. Produced a whelp, stingfog, itching and red irritation
within a short period of time.

a

Mr. Neblett: Is that proper, Your Honor?
The Court : He is testifying as a professioual man.

Q. How long did you leave thatMr. Wilson: "\Ve will save the .Point on the foundation,
whether that is proper.
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Dr. Geoffrey T. Mann.
page 124

~

Q. How long did you leave that on?
A. Less than a minute, sir.
Q. Did you apply that Black Devil to anybody

else?
A. No, sir.
Q. Did you apply any of the other salves on anyone else, No.
2 or 3?
·
A. No, sir.
].\fr. Allen: That is all.

·witness stood aside.
Note : At this point a recess is had, after which the jury
return to the box and are polled by the Clerk.
DR. GEOFFREY T. MANN,
a witness introduced in behalf of the Commonwealth, first
being duly sworn, testiiied as follows:

DIRECT EXAl\IINATION.

By Mr. Allen:
Q. vVould you please state your name, address and occupation?
page 125 ~ A. Geoffrey T. Mann, Richmond, Virginia,
Chief Medical Examiner of the State of Virginia.
Q. How long have you been engaged in this particular occupation, Dr. Mann f
A. Five years.
Q. ·would you tell the jury your qualifications for this
office f
A. I am a graduate of Bachelor of Arts, Bachelor
Law,
Medical Doctor and special training in allied subjects extending over three years, pr~ctical experience for five years. I
am the Associate Professor and Head of the Department of
Legal Medicine at the :Medical College of Virginia. Assistant
Professor of Pathology at the Medical College of Virginia;
Lecturer in Legal Medicine at the University of Virginia; I
am a Fellow of the Royal S9ciety of Tropical Medicine and
Hygiene; Fellow of the Royal Medical Legal Society; MembP.r
of the American-Canadian Medical Association; of the Virginia lV[edical Association, Richmond Academy. I am a member of the Virginia Society of Pathologists and I am Section

of
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R. P. Rainey, Jr.
Chairman of the Division of Pathology of the American
Academy of Scientists.
Q. Do you have any papers that you have published?
A. Yes.
Q. How many papers have you published?
A. Five.
page 126 ~- Q. It has been testified here today, Dr. Mann,
that some tissue from the face of :Miss Lucy Hazlewood was delivered to your office by Investigator Rainey in the
spring of 1953. Could you tell us the date.
Mr. Neblett: We object to this, Your Honor. I don't thfok
there is any testimony to that effect.
The Court: Did Mr. Rainey say thaU
Mr. Allen: I understood he did, Judge, but if he didn't I
will call him back to the stand and produce that evidence.
The Court: He hasn't testified to that.
Mr. Neblett: He certainly hasn't, as far as we. know.
Mr. Allen: ·wm you please stand aside just a minute, Dr.
Mann?
Note: At this point tl1e witness temporarily stands aside.
Witness stood aside.
page 127

~

MR. R. P. RAINEY, JR.,
being recalled by the Commonwealth, testified
further as follows:
DIRECT EXAMINATION.
By Mr. Allen:
·Q. Mr. RaineyNote: At this point on motion of Mr. Neblett, the jury are
excluded and are now out of the Co~rtroom.
Jury out.

I
I

Mr. Wilson: We think we have a right to know what the
substance of this testimony will be and what the purpose of it
is.
Mr. Allen: We expect to show Y01lir Honor please, that Investigator Rainey deliverc•d tissue from the nose of the deI

·
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Dr. H. B. 81UJwalJ;er.

cased, Miss Lueh Hazlewood, to the Office of the Medical Examiner on March 31, 1953, the tissue which was removed from
her nose during the month of ,July, 1952.
The Court: How was it kept, where did he get it7
Mr. Allen: We expect to show that he obtained from the
father of the deceased. It was kept in alcohol at
page 128 } her home.
The Court: ·wouldn't you have to prove that
by whoever removed it, or at least who· kept it.
Mr. Allen: That is the best evidence we have. The fath~r
was summoned, but did not appear.
The Court: All that Mr. Rainey can testify to is that it was
given to him by the father or some person and he took it to
the Medical Examiner.
The "\Vitness: The defendant told me it was there and I
could g·o there and pick it up. He told me it was there. That
was the reason I went there. He told me that if I would go
there I could get it. It was preserved there in a jar and if
I would go there I could get it.
Q. The defendant told you that 7
A. Yes, sir.
The Court: The rules are mighty strick in that regard. It
is supposed to be connected up by some person that removed
it, the person who delivered it to the Medical Examiner aud
so forth. It is a criminal case and I believe I should sustain
the objection to it.
Witness stood aside.
page 129

~

Note: At this point the jury return to the
Courtroom.

Jury in.

DR. H. B. SHOWALTER,
witness called in behalf of the Commonwealth, :6.rst being
duly sworn, testified as follows :
a

DIRECT EXAMINATION.
Bv Mr. Allen:
·q. You are Dr. H. B. Showalter?
A. ):es, sir.
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Dr. Geoffrey T. Mann.

Q. You are the Official Coroner for the County f
A. Yes, sir.
Q. Dr. Showalter, how long have you been practieing
medicine!
A. Since 1934.
Note : It is agreed that Dr. Showalter is qualified.

t
i

Q. D1·. Showalter, did you remove tissne from the body of
Miss Lucy Hazlewood on or about the 9th of May, 1952?
A. Yes, sir.
.
Q. From what part of her body did on remove it f
A. Well, I removed one piece from her nose,
page 130 ~ mostly. But I removed orte piece from over 01r
one side, normal skin and t~en some off the mucous
membranes and on the other side, did the same thing.
Q. ,vhat was your purpose of removing this f
A. vV ell, to find out if she had any/malignant condition of
her nose.
·
Q. After removing the tissue what , id you do with it f
A. I sent it to Dr. Mann.
Q. The gentleman that was just on TI
A. Yes, sir.
(~. How did you send it f
A. I preserved it in 10 per cent formaldehyd and sent it
through the mail.
Q. Sent it be registered mail f
A. No, sir. I sealed it up and sent it directly to Dr. Mann.
Q. That was on the 19th of May f
A. Yes, sir.
1

!

'I

Note: At tl1is point the ,·vitness te;mporarily stands aside
and Dr. Mann resumes the witness stand.
,vitness stood aside.
page 131 ~
follows:

I

DR. GEOFFREY T. :MANN,
resuming the witness sta~1d, testified further as
·
I

DIRECT EXAMINATION.

By l\f r. Allen:

j

Q. Dr. :Mann, you have heard the I testimony of Dr. Showalter that he mailed certain tissues which l1e removed to
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Dr. Geoffrey T. Mann.
you, that were removed from the body of the late Miss Lucy L.
Hazelwood on the 19th of May. Did you receive those?
A. Yes.
Q. How did you receive them¥
A. They came in the mail.
Q. Did you examine the tissue to determine whether it was
malignant or not?
·
A. Yes, sir, we handled it in the routine way.
l\fr. '\\Tilson: May it please the Court, before Dr. Mann
testifies about this. I understand the testimony of Dr.
Showalter-he removed this tissue from the nose of the deceased. vVell, there is no inference or evidence of any kind
that the tissue that remained on the nose would be of the
same nature as the tissue that was gone from the nose?
The Court: The jury will understand that.
page 132 ~ Mr. '\Vilson: vVell, it seems to me that any
testimony here as to the nature of the tissues 1·ernaining is completely irrevelant andThe Court: It may be but I think if the doctor testifies to
what he found at that time-Of course the jury will understand that part of the tissue had already been removed and
he made no examination of that.
l\i[ r. '\\Tilson:- .Well, we respectfully submit that that has
nothing in the world to do with the case and we object to the
introduction of that evidence.
The Court: All right, you save the point on that.
Mr. Neblett: "\\Te save the point on that.
The Court: TlJe .jury will understand that. this \n1s tissue
afterwards.
·

Q. Did you make an examination of the tissue?
A. Yes, sir. ,Ve prepared it in the routine manner and examined it carefully for malignancy, that is for cancer.
Q. Tell the jury how you made this exam inn tion t
A. These tissues were prepared in a special way and cut
into very thin sections, 400/lOOOOths of an inch. They are
appropriately stained so we can examine them under the
microscope and fully inspect tl1ern.
page 133 ~
Q. I see.
A. We made a thorough examination.
Q. ·was there any evidence whatsoever of any malignancy1
A. No.
Q. Sir?
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Dr. Geoffrey T. lJllann.

A. No."
CROSS EXAMINATION.

Bv Mr. Neblett:
"Q. When did you receive this?
A. I think we received it about the: 20th or 21st of May.
Q. 21st of May? .
~
A. Something like that.
Q. And your examination was mad when?
A. They were immediately started, ut it takes two or three
days to process that material.
Q. This was after this young lady 'J· death?
A. That is my understanding.
Q. It is possible that the cancer .ells had been removed
before you receired that culture, isn 't that correct f
1
A. In that area?
Q. Yes.
A. No, sir. Not from the area I examined.
Q. I said from the area you examined f
pag·e 134 ~ A. No.
Q. But you can't say from the area that you
did examine that the area that was r~moved was not cancerous?
I
A. Oh, no.
·
Q. I see.
I

1

I

Mr. Neblett: That is all. Thank you very much, Doctor.
RE-DIRECT EXAMINATION.
By Mr. Allen:
Q. Doctor, will you tell us the usual manner and means of ·
·
diagnosis of cancer?
Mr. Neblett: We object to anything further along that
line. The Doctor just testified he couldn't tell from his examination whether or not the part removed was cancerous.
1\fr. Allen.: He has just testified to the approvd method to
determine whether cancer actually exists or not.
The Court: That might have ·some bearing on it. I think
you better save the point on that.
A. Well, there is only· one method of diagnosing cancer and
that is wl1at we call a biopsy, that is by cutting a small piece
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Dr. Geoffrey T. Mann.
of tissue and preparing it in the manner ! described and exami11ing it under the microscope.
That is the only way you can ever be sure, that is
for cancer.. There is no other way..
page 135

~

RE-CROSS EXAMINATION..
Bv Mr. Neblett:
Q. What is the usual method of removing skin cancerf
A. Usual method?
Q. Yes.
A. Well, there are two widely used methods, one of surgery
and the other is the use of X-ray.
Q. Use of what?
A. X-ray.
Q. ·wen, when skin cancer is removed it usually leaves a
scar, doesn't it?
A. Well, of course that depends on the extent of the cancer
ancl on the skill of the operator. If the lesion is not too large,
the regular therapy in the bands of a good man will leave little
or no scar, surgery of course always leaves an incision scar,
ves.·
.. ·Q. But that depends very much on the area which is affected, isn't that true¥
A. Not the area, the size of the lesion.
Q. The size?
A. Yes.
page 136 } Q. And as a matter of fact some of those cancers
leave a considerable size, isn't that true Y
A. Depending on the extent of the lesion.
Q. Yes. And that is especially true of the nose, isn't iU
A. No, I woulcln 't think so. Most cancers that develop on
the face are· so obvious that surgery can be performed without leaving too much of a defect. It is true of course that if
a person has a cancer of the skin on the face and doesn't do
anything about it for 20 years, it naturally will damage a portion of the face, but that is an unusual situation because it is
so very apparent that not only do they notice it themselves,
but in traveling· around somebody would recognize it.
You know, I should point out that there are different types
of cancer, and you have to know what type you are dealing
. with in order to treat them.
, Q. There are often cancerous moles on otl1er parts of the
body that are not noticeable to the observer, isn't that true?
0
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Dr. Geoffrey T ...Mann .
. A. Sorry..
Q. I say there are cancers which cannot be obse1·ved from
just simply looking at a person?
A. Unfortunately that is true. That is why we do these
tests. VV e dou 't see them.
page 137 ~

.Mr. Neblett: Thank you very much.

RE-RE-DIRECT E.t'\:AMINATION.
By Mr. Allen:
·
Q. Do you know of treatment of cancer by the application
of this Black Devil salve 1
Mr. N" eblett: We object to that question ..
Mr. Allen: He· was talking about method. I reckon that is
taken care of.
Note: At this point there is a discussion between Court and
counsel after which the Court states as follows:
The Court: Better prove first what-if he knows what is jn
those salves. May be able to do that.

Q. Are you familiar with t11e contents of this Exl1ibit No.
1, Black Devil salvef
A. Yes, the analysis was clone in my laboratory.
Q. You are the doctor in charg·e of that whole office, are you
not?
A. That is right.

l\fr. Allen: Now may we get an answer to that question?
The Court : All right.
Q. Tl1e diagnosis of cancer by the applicn tion
page 138 ~ of the chemicals contained in this Black Devil
salve, is that accepted by t be 1\fedical Society of
the State of Virginia, or of the United States of America, and
approved by them?

l\fr. Neblett: "\Ye ol1jcct to tllat.
The Court: Save tlie point.
l\fr. Neblett: "\Ve save the point on tlrnt question for tliereason it is not perti11ent to the inquiry being made here.
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8. W. ·wilkinson;

A. I say the diagnosis of any cancer by the use of this salve
is absolutely impossible. I make that as a statement of fact.
·Q. Is the treatment of cancer by tbe application of this salve
accepted and approved by the Medical Society of the United
Statesf
A. I know, of 110 record that peopleQ. Sirf
A. I know of 110 record that people luwe used this.
l\fr. Allen: That is all.
Mr. Neblett: I save the point.

·witness stood aside.

,v

l\fr. ,vilson:
e haven't objected to this before. We had
to make so many objections, hut it appears to me
page 139 ~ the Commonwealth could exhaust the evidence in
chief of these witnesses before we cross examine
them, and not p;o into some entirely new question after we
cross examine. The testimony then Hhonld be restricted to
redirect, to matters that have ·already been testified to.
Mr. Allen:
e try to do that as much as we can.
Mr. Wilson: That is about the third witness that something
entirely new would pop up everytime we cross examine.
Seems like to me it ought to -be develo11ed on the direct testimony.
M 1·. Allen: Now with reference to the counsel for the defendant's statement, they draw out on their cross examination the treatment for cancer. and I felt it was the Commonwealth's right and duty to show what the witness knew nuder
redirect.
Mr. Neblett: Your Honor, we would like to get this straight,
so fnr as bringing· out anything with reference to cancer treatment. Mr. Allen brought it out as I helieve the record will
show and we objected to it.
The Court: The Court has allo{ved it to go in.

,v

page 140

~

S. Vv. "WILKINSON,
a witness called in belrnlf of the Commonwealth,

first being· duly sworn, testified as follows :
DIRECT EXAMINATION.
Bv l\Ir. Allen:
•'Q. :Mr. Wilkinson, where do you live 1
A. In Kenbridg·e, sir.

70

Supreme Court of Appeals of Virginia

S. W. Wilkinson.
Q. What is your occupation?
A. Drug-g·ist, chemist.
Q. ·where is your home in regard to the home of Mr. W. vY.
Hazlewood and the late :Miss Lucy L. Hazlewood?
.
A. Right next door, sir.
Q. Do you live in the home of Mr. J. H. Revere?
A. I do.
Q. Do you have an apartment there f
A. Yes, sir.
Q. Were you occupying that place of residence during the
month of July of 1952?
A. We were.
Q. Do you know the accused, Joseph E. Banovitch c:.
A. Not personally, no. .
Q. Can you tell the Court whether or not you were occupying your home during the time that the accused
page 141 ~ was treating 1\Iiss Lucy L. Hazlewood which was
about the first of July 1
A. YesQ. Between the 1st and 15th of July, 1952?
A. Yes, sir.
Q. Could you tell the Court whether or not you heard any
sounds coming from the room of the late Miss Lucy L. Hazlewood during, the time the treatment was going on Y
A. Yes, I did.
Q. "\Vould you tell the jury what you heard?
A. It seemed to me as though it was a long series of groans
and moans, that she couldn't control herself whatsoever.
Q. Did they appear to be from a person suffering from extensive pain or not Y
A. Yes, sir.
Q. How long did that condition exist, Mr. ,vilkinson?
A. I couldn't say exactly. . It extended almost during· the
month of July, during the hot nights when I laid awake in bed
myself.
•
Q. Did that treatment prevent you from getting your usual
rest?
A. It did.
CROSS EXAMINATION.
pap,·c 142 ~

noises?

By Mr. Wilson:
Q. Do you know of your own knowledge, Mr.
Wilkinsou, who was making this noise, these
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A. I couldn't swear to it, sir, but as long as I have known
the deceasedQ. I ask you to restrict your answer to the question, please.

Mr. Allen: Let him answer the question, Your Honor.
The Court: He answered he couldn't swear to it.
Mr. Allen: I think he is entitled to explain his answer.
The Court: He would have to know what he is testifying
to, as- a matter of knowledge. Let them finish e~amining him.

Q. Do you know of your own knowledge, Mr. Wilkinson,
what was causing the discomfort of the person that was making these sounds 1
A. No, I do not.
'l\Ir. Wilson: That is all.
RE-DIRECT EXAMINATION.
By Mr. Allen:
Q. "\Vhat did you start to say a moment age when Mr. Wilson
stopped you, couldn't swear to it but what?
page 143 r A. I have known the deceased, Miss Hazlewood,
ever since I came to Kenbridge six years ago and
I don't think I could have mistaken it whatsoever.
Mr. Allen: That is all.
"\Vitness stood aside.
EDWARD C. IRBY,
a witness called in behalf of the Commonwealth, first being
duly sworn, testified as follows :

DIRECT EXAMINATION.
Bv ]\,fr. Allen:
0

Q. Will you please state your name, residence and occupation?
A. Edward C. .Irby, Assistant Cashier, Bank of Lunenburg,
..
Kenbridge.
Q. Do· you know, or did you know the deceased, Miss Lucy
L. Hazlewood?
A. Yes, sir.
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Edward O. Irby.
Q. Did Miss Hazlewood have an account m the Bank of
Lunenburg during the month of July, 1952 i
A. Yes, sir.

page 144

~

Mr. Neblett: I think we have raised this point
before, Your Honor.
The Court: Gentlemen of the jury, retire.

Note: At this point the jury retire from the Courtroom.
Jury Out.

Mr. Allen: ,Ve expect to prove by this witness, if Your
Honor please, that sometime in the fall of 1952, the accused
delivered to the witness at the Bank of Lunenburg a check
drawn by the deceased, Miss Lucy L. Hazlewood, on the Bank
of Lunenburg-, payable to the order of the accused in the
amount of $3,300 and some odd dollars, that this check drew
out all the money that Miss Hazlewood had on her checking
account as of that date that it was presented and that the
money was paid by the witness to the accused.
The Court: That was three thousand and what,
Mr. Allen: Three thousand three hundred and some dollars.
Mr. Neblett: The best evidence is the check itself.
The Court: You don't have the check t
Mr. Allen: ,Ve have been unable to locate it.
The Court: He- has the bank statements I suppage 145 ~ pose.
:Mr. Allen: He has the bank record.
The Court: Do you have a photostatic copy of that, sir f
The Witness: No, sir, we don't have a photostatic copy of
the check. vV e ha Ye a ledger and that shows the amount.

Q. "\¥hat does that ledge1, show f
A. It shows t]1e amount and the date and I recall the transaction very plain.
By the Court:
Q. You have to rely on your memory. Y:ou don't have a.
written record of iU
A: vVe have record on the ledger as to tl1e amount and
the date, but notQ. Not to who it ,vas paid t

a
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A. Not to whom it was pnid, no, sir.
Q. You do have who drew the checld
.A. Yes, sir, and that it was posted to her ledger.
Q. And that is all the record. that you have, as far as that
is concemed.
.A. Yes, sir.
Q. .And you have tried to locate the check and1\Ir. Allen: \Ve will offer evidence to tJie effect
that Mrs. Reve1·e and the family of the deceased
never could locate the check among· her affairs,
papers.
ere unable to do so.
The Court: That would be the best evidence, but if it can't
be located, then1\fr. Wilson: If it please Your Honor, as I understand this,
this happened sometime in the fall of 1952 and the offense was
alleged in July. The testim~ny here is that the defendant and
l\fiss Hazlewood remained engaged to be married from July
until the following February or :March and the kind of evidence that we have hero as to any such financial transaction
taking place between them during that period, ,ve respectfully
submit has nothing in the world to do with this case, in that
the evidence brought out here is not in proper form.
The Court: Of course it has got to lJe connected up, I mean
to show more than just the payment, but that is evidence to
go to the jury.
page 146

~

wr

0

N'ote: There is further cli!;icussion between Court and counsel along this line and the following is stated:
page 147

~

The Court: I think this is evidence to go to the
jury.
l\fr. ·wilson: ·what is it evidence of, Your

Honod
'rhe Court: That the $3,300.00 or whatever it was paid to
the accused, the lady paid it by check. That is all that it is.
Of course ho has to connect tl1at up.
M:r. ·wnson: What does that have to do with what happened
in Julv?
Th~ Court: I don't know that it has anything to do with
it, it is up to the Commonwealth to connect it un ·nnd to show
if it does have any bearing·, but we have to let-the Commonwealth piece his case together. He bas got to show the intent,
the criminal intent. After tl1e evidence is in it might possibly
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have some bearing·, that is a question possibly for the jury to
determine.
Mr. "Wilson: We feel like some foundation ought to be laid
for tlle introduction of something that appears to us to be
utterlv irrelevant to the issue.
Tbe Court: I think it is a point that I will allow to go to
the jury. You all save the point.
Mr. Neblett: We save the point and would say further that
the only purpose that it can be used here is to
page 148 ~ prejudice the jury and raise the question of speculation and that it is irrelevant entirely with the
issues here today.
N otc : At this point the jury return to the Courtroom.
Jury In.
By Mr. Allen: (Continued)
Q. Mr. Irby, did the accused present to you a check drawn
by tl1e deceased, Lucy L. Hazlewood, on her account at the
Bank of Lunenburg during the fall of 1952 Y
A. Yes, sir.
Q. Woulcl you tell the""jury the date that check was presented
to you 1
A. November 13, 1952.
Q. ·what was the amount of the check?
A. $3,384.36.
Q. To whom was the check payablei
A. J. E. Banovitch.
Q. Did the accused casl1 that check at your bank?
A. Yes, sir.
Q. I believe you said that you handledA. I lrnndled: th·e check myself, yes, sir.
Q. Did you exhibit the check to the President of
page 149 ~ the Bank before you cashed iU
A. I did.
Q. Did the accused deposit the check in your bank or did he
withdraw the cash?
A. I gave him cash on the check ..
Mr. Allen : That is all.

T
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Edward C. Irby.
CROSS EXAMINATION.
By Mr. ·wnson :
Q. Mr. Irby, didMr. Allen: Excuse me, just one more question.
By Mr. Allen:
Q. Would you tell the jury how much that left in the account
of Miss Lucy Hazlewood after you had paid this check of Mr.Banovitch?
A. That check closed Miss Hazlewood 's account, checking
account at that time.
Q. To the penny f
A. To the penny.
Mr. Allen : All right.

By Mr. W"ilson: (Continued)
Q. Did you happen to know at this time that Miss Hazlewood and Mr. Banovitch were engaged to be married Y
A. Yes, sir.
Q. Do you have any knowledge of the purpose
page 150 } of the drawing of this check, why it was drawn?
A. Well, I am not sure of tbisQ. I am talking about personal knowledge. Do you know
of your °'vn knowledge f
Mr. Allen: Do you have a recollection?
A. I have a recollection that there might have been "for
services rendered'' written on tbe face of the check.
Q. I asked you, Mr. Irby, not to testify to anything that you
remember, unless you are positive?
A. Well, I am not positive about it.
Q. Do you recall anything about Mr. Banovitch having purchased a larg·e piece of property or dealing with a large piece
of property in Lunenburg County?
A. Yes, sir, I knew lie had bid on a piece of property. I
don't recall that date, but I was present at the time that he
did it.
Q. This was sometime after he and Miss Hazlewood became
eng·aged, wasn't it?
A. Yes, sir. ·
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Dr. Roy Noblin.
Mr. ·wnson: I believe that is alL
RE-DIRECT EXAMINATION~
By Mr. Allen:·
·Q. When was this prope11y bought by the accused, Mr..
Irby?
pag·e 151 ~ A. I don't recall that date.
Q. Was it before or after the check was presented!
A. I don't know, sir.
.
Q. Did you know that the accused had endeavored to have
the deceased assist him in the financing of this purchas~ of
this piece of property 1
A. No, sir.·
Mr. Allen: That is all.
Witness stood aside.
Note: At this point, 3 :30 P. M., a. short recess is had, same
being· asked for by the Commonwealth Attorney.
page 152

~

DR. ROY NOBLIN,
a witness called in bel1alf of the Commonwealt11,

first being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Allen:
·Q. "Till you please state your name, address and occupation 1
A. Dr. Roy Noblin, Oxford, North Carolina. Physician.
Q. How long· have you been engaged in the practice of medicine, Dr. Noblin f
A. Since '26.
Q. Are you a general practitioner or a surgeon or both?
A. I do both.
Q. Are you connected with any hospital, doctor¥
A. Yes, sir.
Q. ·what is the name of that hospital 1
A. Oxford.
Q. At Oxford Y
A. Granville Hospital.
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Dr. Roy Noblin.

Q. Do you know the accused, Joseph E. Banovitch?
A. Ido.
Q·. Wl1en did you first make his acquaintance?
A. On the 9th of February, '53.
page 153 ~ Q. ·where and under what circumstances Y
A. At Granville Hospital, where we admitted a
patient.
Q. Whose patient did you admit¥
A. His patient.
Q. Who was tl1e patient?
A. Miss Lucy Hazlewood.
Q. Do you have her homo address?
A. Kenbridge, Virginia.
Q. Did the accused make any statement to you ns to who
the family physician of Miss Lucy I-Iazlewo.od might bet
A. He did.
Q. Who did he say was the familyl\Ir. Neblett: Your Honor, just one moment, plcnse. As I
understand bis ·testimony he stated that lw knew the accused
on February 9th, '53, a11d is therefore remote from the time
the alleged offense occurred between the 1st and l 5th of July,
of tbe last year and the testimony would not be material to the
issue in this case.
The Court: I rule in favor of tllat. Yon save the point.

Q. ,vho did he say was the family physician of J\Iiss Hazlewood?
A. He himself, Dr. ,Joseph Banovitch.
Q. Did he tell you how long he had been the atpage l 54 ~ tending pl1ysician, or the family physician of Miss
Hazlewood f
·
A. He told me he had been treating her since ,July, I believe
of '52.
·
Q. Did he advise yon of the nature of the treatment that he
bad been performing on Miss Hazlewood?
A. He did.
Q. vVbat did he tell you ·1
A. Raid he applied a salve to her face to remove a cancer.
Q. Did lie tell you where that application of this salve to
the face of :Miss Hazlewood was made?
A. I don't recall, if be did. I think he said something-. I
am not sure whether he did or 11ot. Said it was a salve he had
himself. As to the making· of it, manufacturing of it, I don't
know.

Supreme Court of Appeals of Virginia

78

Dr. Roy Noblin.

Q. Did he tell you how he diagnosed this d_isease of cancer?
A. Yes, sir.
Q. "\Vhat did he tell you, Dr. Noblin 1
A. By a burning sensation.
Q. Did you ask him how he made his diag110sis of Miss
Hazlewood?
A. Yes, sir.
Q. ·what did he tell you?
A. That was the answer, burning sensation.
Q. Burning sensation f
page 155 ~ A. Yes.
Q. Did he enlarge upon that, explain what he
meant bv thaU
A. No·. he did not.
Q. Di<l you take a history of Miss Lucy Hazlewood?
A. I did.
Q. ·who was present when the history was taken°{
A. Dr. Banovitch and two nurses.
.
Q. "\Vlio answered the questions that you propounded to
}liss Hazlewood with reference to her history t
A. '\Vell, the both of them answered them. . He and she
hotl1.
Q. Diel lrn tell you anything about his education and medical
practice'?
A. Yes, sir.
Q. "\Vlwre did he tell you he was educated 1
A. Germany.
Q. Did he tell you what school he was educated at 7
A. I think he did, but I don't remember.
Q. Did he tell you where he had practiced in Germany, if
anv J.
Some hospital, I believe. I am not clear on that.
Q. Did he tell you whether or not he did a biopsy on Miss
Hazlewood, on the area he considered cancerpage 156 ~ ous?
A. Said he did not.
Q. Diel he tell you why he didn't f
A. Said he could tell it was cancer by the .burning sensation.
Q. Dr. Noblin, are you familiar with the approved method
o{ diag·nosing- cancerous conditions in people 1
A. I am.
Q. Wlmt is the approved method of the nfodical Profession
of the lTnited States?
0

A:
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1\.. To do a biopsy and make sections and study them under
a microscope.

Q. Is there any other method of diagnosing cancer that
i::i apprpved by the Medical Profession of the United States?
A. Not to my knowledge.
<J. Will you tell the jury what are the approved methods of
treating cancer or cancerous conditions 1
A. Approved method isQ. I mean approved by the Medical Profession.
A. -is to reniove the portion, the portion affected by cancer-I won't go into detail about that-then this is studied
under a microscope by a pathologist, this section, and malignancy or non-malig~rnncy there, what ,ve call the non 01.i
malignant growth are determined hy the types of cells thait
you find in that slide.
·
Q. Then if the tissue is determined to be
1mge 157 } malig·nant, what is the approved treatment of it 7
A. That would depend on its location and what
t,vpe of cancer you have.
Q. To get down to the crux of the issue: Does the Medical
Profession approve treatment of cancer by the application of
what we have here as Exhibit No. 1, the Black Devi] salve, that
has been testified to contain zinc chloride among other substances?
A. Not to my knowledge.
Q. And you said that the defendant told you that he applied
this salve to the face and nose of Miss Lucy Hazlewood and
tliat was 'tTulv of 1952 J
A. Yes. "'
CROSS EXAMINATION.

Bv Mr. Neblett:
·Q. Where did he apply that salve, was it m Lunenburg
County or Nottoway County?
A. l\Iy understanding was at her home. He was in her
l10me.
Q. That was your understandingf
A. Yes.
Q. As a matter of fact, you can't tell the Court where that
applicntion was made, can you?
A. No, I wasn't there.
Q. Yon wasn't there?
pr;ge 158 ~
A. No.
"
Q. All you know is what he told you Y
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A. That is right.
Q. I believe Mr. Sidney Kay, Toxicologist, testified here
tLat zinc chloride is used in the treatment of cancer, do you
know anything about that, Doctor?
-t\.. No,. sir. Not any recent, modern treatment.
Q. Not so far as you know 'l
A. No, sir.
Q. Do you recall Miss Hazlewood's appearance, in reference
to her face?
A. Disfigurement?
Q. Yes, sir.
A. I do recall that..
Q. I understood you to say just now that you did t ·where
abouts was that on the faee, as you reeall 1
A. Nose and lip.
Q. What treatment would you .use, generally known 1
A. Only in doing biopsy and the surgery part of it and the
other is referred to as radiology.
Q. As a matter of fact, removing cancer from the nose
01· any other part of the body does leave a scad
A. Removing it docsn 't leave any scar 1
(~. It does leave a scar.
A. Any cut will leave a sc~r.
page 159

~

Mr. N ehlett: That is all, thank you very much.

RE-DIRECT EXAMINATION.
Bv Mr. Allen:
·Q. In youi· experienre ns a person and a doctor, have you
ever seen such a sear left from the removal of a cancer of the
nose as was left on this lady's face?
Mr. Neblett: We object to that, Your Honor. The reason
is the question is leading·.
The Court: I think the jury can understand the situation
by the wav it lms been testified to.
· Mr. Alien: All right; sir.

,vitness stood aside.
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FH.ANK P. S.ATrrERijiTELD, JR.,
a witness called in behalf of the Commonwealth, first being
duly sworn, testified as follows:

DIRECT EXAMINATION.
By l\fr. Allen:
Q. State your name, place of residence and occupation.
A. My name is Frank P. Satterfield, ,Jr.,
page 160 ~ Special Agent with the State Burea.u of Investigation, North Carolina, I reside in Durham, North
Carolina.
Q. How long have you b~en connected with the Bureau of
Investigation of the State of North Carolina 1
.A.. Since February 15, 1952.
.
Q. It has been testified here today that on or about March
9th, 1953. tliat you were requested to. make an investigation
in regard to tl1e accused Joseph E. Banovitch, is that correctf
A. Yes, sir.
Q. In the course of your investig·ation, did you interrogate
the accused 1
A. Yes, sir, I assisted Mr. Rainey of the Virginia State
Police.
I I I
Q. Did the accused make any statement or admit to you
and l\fr. Hainey anythingf
A. Yes, sir, he did.
Q. When did you first contact the accused?
A. It was on March 12, 1953, at the G,ranville Hospital, at
Oxford, North Carolina.
Q. Did you at that time after the-Did you ask the accused
whether or not he had been treating this lady, Miss Lucy L.
Hazlewood of Kenbridge f
A. Mr. Rainev asked him and I was there to
pr.tse H:il ~ witneRs his stateinent.
.
Q. Did the accused ten you whether or not lie
had applied any salve or ointment, namely Black Devil salve,
to the face and nose of Miss Lucy Hazlewood?
.A.. WellQ. During· the month of July, 195:21
A. I don't recall wliether it was the ex ant month or not, but
he said that lie had applied it during 1953.
Mr. N,~blett: We object, if 11e doesn't know the date .
.Mr. A.Hen: We do have testimony as to the time.
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Q. Do you have any notes that might refresh your memory
fl~

to thaU

A. Ycs, sir, I have. l\Iay I be allo,ved to read them, sir .
.Mr. ·wilson:

He said 1953.

A. ·would you repeat that question, please sir1
Q. :My question was: Did the accused tell you whether or
not he had applied any salve or ointment, namely Black Devil
srJve, to the face or nose of Miss Lucy Hazlewood at her home
in Kenbridge, Virginia, during the month of .July~ 1952 f
A. Let me refresh my memory here by resorting to these
notes. It was either in June or July of 1952.
Q. vVhat did he tell you about tlle treatment t
A. He said that Miss Hazlewood came to him
page 162 ~- and said she hail cancer of the nose and he went to
her home in Kenbridge, Virginia and treated hfH'·
for cancer of the nose and at that time he applied his Black
Devil treaitment.
·
Dr. Banovitch stated that Black Devil No. 1 was a salve, a
Hack salve, which he applied to the infected area for a period
of about 8 days and i:-aid that if itching resulted it was cancer.
If there was no itcl1ing it was not cancer and after that 8 day
period he applied what he termed a green salve which was
still part of the Black Devil treatment. The purpose of this
green snlve, explained Dr. Banovitch, was to separate the
,:·0od ti~~:ue from the diseased ·tissue. That after that he
~ pplied the brown salve which served as a healing· compound.
Q. Did he tell you what affect this salve that he applied to
the nose of Miss Hazlewood had on her nose 1
A. He said that the diseased part would come off. The
di.seased tissues and skin would fall off the ailing part, then
he appli0d the brown salve to heal it.
t~. Did he tell you whether or not the Black Devil salve remcved pa rt of the nose of Miss Hazlewood?
A.· Yes, sir.
Q. "TJrnt did he say?
A. He said that she had cancer of the nose and part of the
nose had come off bec>ause it was diseased.
Q. Did ]1e tell you where tlmt part of the nose
page 163 ~ was, tlmt he had removed, w11ere that flesh was?
A. Yon mean where the removed flesh was,
Q. Yes.
A. T den 't recall his making a statement about that.
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Dr. H. B. Showalter.
Mr. Allen: That's alL
·witness stood aside.

DR. H. B. SHOWALTER,
a witness called in behalf of the Commonwealth~ first being

duly s,yorn, testified as follows :

DIRECT EXAMINATION.
By Mr....t\..llen:
Q. Dr. ShowalterMr...A.llen: I believe the qualifications of Dr. Showalter
have bce11 admitted?
The Court: He has gone in today, yes, sir.

Q. Dr. Showalter, did you make any examination of the
body of I\fiss Lucy L. Hazlewood on May 19tl1, 1953 Y
A. Yes, sir.
Q. What was the purpose of your examination,
page 164 } what oxatpination did you make?·
A. Well, to determine the cause of death.
Q. "\\That was the cause of death?

.Mr...Wilson: ,JudgeThe Court: Y cs, that is apart from the issue here.
Q. Diel you make an examination of her body for any other
purpose1
A. Yes, sh.
Q. What purpo8e did you make that examination?
A. To find out if she had any cancer of the breast or of the
skin anywhere.
Q. Did you find any condition of the body of the deceased
which would cause you to believe the fact that she might have
a cancer?
A. No, sir, I did not.
· Q. vVhat is the usual prescribed method of diagnosing cancerous condition of the human bodv?
A. To take a biopsy and send· it to a trained pathologist
and have it mounted and studied under a microscope.
Q. Does the Medical Profession approve diagnosis for the
condition of cancer by applying a salve containing zinc
chloride?
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A. No, sir, as far as I know, I don't know anypage 165 ~ thing about it.
·
Q. Does the l\Iedical Profession approve the
treatment of cancer of the skin or any other part of the body,
by the application of ointment, to wit Black Devil salve, containing zinc chloride Y
A. No, sir.
Q. Dr. Showalter, would you examine these exhibits, 5,
6, and 7, and tell the jury whether 01· not that is a true picture,
reflected true picture of the condition of the nose of Miss
Hazlewood at the time we examined her on May 19th f Just
of the nose.
A. Yes, sir.
Mr. Allen:

That's all.
CROSS EXAMINATION.

Bv Mr. Wilson·:
·Q. vVere you present, Dr. Showalter, when these photographs were taken¥
A. Yes, sir.
Q. I suppose the tissue that you removed was done after'
the photographs were made t
A. No, sir, they were not. I removed the tissue first, but
the amount of tissue was so small it ·would not show in the
photograph.
Q. But you did remove some tissue from the
page 166 ~ nose before the photographs were taken?
A. Yes, sir, I did.
Q. Did you make a thorough examination of the body, Miss
Hazlewood 's body f
A. Yes, sir, I did.
Q. Did y011 see any evidence of any treatment or any caustic
or corrosives, corrosive action around her genital organs Y
A. ·well, I didn't examine them. No, sir, I do not.
Mr. ,\Tilson: That is all.
RE-DIRECT EXAMINATION.
By Mr. Allen:
.
Q. Who was·present when you made this examination 1
A. Dr. K. F. Freeman.
Witness stood aside.
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DR. K. F. FREEMAN,
a witness called in behalf of the Commonwealth,

first being duly sworn, testified as follows:
DI~ECT .EXAMINATIO~.
By Mr. Allen:
Q. ·wm you please state your name, address and occupation?
A. I am Dr. K. F. Freeman, Kenbridge, Virginia. I am a
physician.
Q. Are you engaged in the general practice of medicine in
Kenbridge Y
A. I am.
Q. How long have you been practicing medicine arou,.. _,_
Kenbridge Y
A. Since Pecember, 1930.
Q. It has been testitied-"\Vhere is your home in Kenbridg·e
located in regard to the home of the deceased, former home
of the deceased, Miss Lucy L. Hazlewood?
A. I live next door to the deceased.
Q. ·wm you tell the jury who has been the family doctor of
the deceased over a period ·of years that you have lived at your
present address t
_ .
A. They have had very little illness. I doubt
page 168 ~ that I have ever treated anyone except Mr. Hazlewood. I may have consulted-they may have
come to t]Je office for consultation but I have never treated
anyone else, and I considered myself the family physician np
.until the time of the Banovitch episode.
·
Q. How far is your home from the home of Mr. Hazlewood,
Miss Hazlewood 's father?
A. Ahout 50 feet diYides us.
Q. Have you seen the accused, ,Joseph Banovitch, before
toclav1
I saw him at the Bricklaud sale.
Q. Where1
A. At tho Rrickland sale. That was the plantation that was
sold sometimeQ. ,vhat was the date of that saie, if you recall?
A. I do not recall. I have seen him g;o in and out back of
the Hazlewood drive, many, many times, but never close
enoug·h to recognize him. The only time I recognized him was
at the Bricklancl sale and I was sfanclin~: next to llim when
someone introduced me to him as Dr. Banovitcb, who was
going to bny Brickland.

A:
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Q. Did l1e deny to you at that time that he was a doctor"/
A. No, sir.
Q. Did you see Mr. Banovitch in or about the
page 169 ~ home of the I-Iazlewoods during the month of J·uly,
1952?
A. I saw what was supposed to have been him. He was
usually in and out the back way and all the neighbors knew
more about it than I did. They said it was he.
Mr. Neblett: We object to what the neighbors said.
The Court: He doesn't know positively.

Q. Where did the accused park his car when he came to the
Hazlewood home to see :Miss Hazlewood 7
A. On several occasions he parked it in front of the house.
nfost of the time it wns in the back vard. But I don't think it
was any question, it was Banovitch. · I didn't get close enough
to him to get a complete mental picture of him, but I expect it
,·~ms Banovitch.
Q. It bas been testified that you assisted Dr. Showalter, the
Coroner, in the examination of the body of :Miss Lucy Har.lewood on May 19th, 1953, is that correct?
A. Yes, sir.
Q. Did you at that time make examination of the body for
the presence of any evidence of cancer?
A. Yes.
Q. Tell the jury the nature of your examination, please sir.
A. First, we examined the facial tissue andQ. Just one moment, please sir, look at these
page 170 ~ photographs and tell the :jury wlrnther or not that
is-these pictures reflect a true, undistorted
picture of the face and nose of the accused, I mean of the deceased, when you examined her on the 19th?
A. They do.
Q. All right, now tell the jury what examination you made
of the hodv of the deceased.
A. Dr. Showalter made most of the examination and I was
observing him. I helped him get the tissues, tinyr pieces of
tissue from the nose, but there wasn't any evidence of any
cancer that we could determine at that time.
Q. Dr. Freeman, are you familiar with the approved
m0thods of diag-nosing cancerous tissue?
A. Yes.
Q. Now w·hen I refer to anproYed method I mean the method
npproved by the Medical Profession of the United States.
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Dr. K. F. Freeman.
A. Yes, sir, I am.
Q. "\Vhat is the approved method of diagnosing cancer?
Mr. Wilson: If it please the Court, as I recall we have had
the same question and answer to that seven or eight times.
I don't see any purpose in reiterating that.
The Court: You have been through that a number of times.
There is no denial of that.
Mr. Allen: ·wm the Court permit him to anJ)age 171 } swer that f
·
The Court: I don't believe· it is necessary.
Mr. Allen: All right.

Q. What is the approved method of the Medical Profession
in the treatment of skin cancer, Dr. Freeman?
]\fr. ·wnson: We made the same objection to that as we did
to the previous question.
The Court: Unless lie has something to add to it.
CROSS EXAMINATION.
Bv 1\fr. Wilson:
.,Q. Just one point there, Doctor, that I want to get straight
in my own mind: You said that you and Dr. Showalter did
not discover any sig'lls of cancer on Miss Hazlewood?
A. That is right.
Q. Did you make any pathological examination of these
tissues, or anything· of that kind Y
A. I did not. Dr. Showalter took the tissues and had the
pathological examination done. There would be no necessity
of taking apparently normal tissue and having them examined
for cancer. The tissue was taken from around the area which
tlle damage was done to.
Q. Well, we have one of the expert witnessess that testified
today that the only way to determine that would
page 172 } be by a pathological examination, but I was just
wondering if you were testifying here whether
vou made such an examination.
· A. If you have a tumor or growth or h]ernish, that is somethiug unusual, you would do a biopsy if it were avaifa.hle. I
mean, of course, if :you have a tumor of the lJowel you ]iave to
go in there, but we arc conremecl today with facial tumors.
But you wouldn't take a normal breast and-

gg.
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Charles T. Darueu.
Q. I just wanted to know if you made
amination or not Y
A. Of the whole body 1
Q. That is all I wanted.
A. No.

~

pathological ex-

RE-DIRECT EXAMINATION.
By Mr . .Allen:
Q. vVhy didn't you take tissue from all over the body and
send it in for a pathological examination 1
A. It would have been ridiculous and I doubt whether the
pathologist would have consi~ered examining it.
Q. In other words, you do not send tissue in to the _pathologist for examination unless there is some evidence-

1\1:r. Wilson: Are you testifying, M~·. Allen f
Mr. Allen: I am asking a question.
Mr. "\Vilson: Beg· your pardon, sounded like you were testL
fying.
~

Q. (Continued)-unless there is some evidence
of some disorder, is that right?
A. That is right.

page 173

Mr. Allen: That is alI.
Mr. Wilson : That is all..
·witness stood aside.
Note: At this time, ten minutes after four P. M., a short
recess is dec1ared.
After the recess the jury is polled and t11e hearing continues
as follows:
CHARLES T. DARNELL,
a witness call in behalf of the Commonwealth, first l,eing duly
sworn, testified as follows :

DIRECT EXAMINATION.
Bv Mr. Allen:
·q. State your name, please.
A. Charles T. Dinnell, Trooper, Department of Stat 0
Police, stationed at Burkeville.
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.Anna E. Flesher.

·
page 174

Q. Trooper Darnell, it has been testified here
that on March 19th, 1953, you accompanied Investigator Rainey of the State Police to the home
of the accused Joseph E. Banovitch in Nottoway County. Is
that correct?
A. Yes, sir.
Q. There have been offered in evidence exhibit 1, 2 and 3,
purporting to be certain salves or ointment. vVould you examine these exhibits and tell the jury whether or not yoµ have
seen them before f
A. Yes, sir, these were the salves that were given to Investigator Rainey by Dr. Banovitcb.
_
.
Q. "\\T ould you tell ·the jury whether or not these concoctions
were prepared in your presence?
A. I w~s present at the time they were prepared. It was a
small entrance to, it is more like a small hallway in his home
an<l I was standing at the doorway approximately five feet
from Dr. Banovitch and bis son. I believe his name is Emmett.
Q. ·who prepared these mixtures that you hav-e here, Exhibits 1, 2 and 3 t
.
A. Dr~ BanoYitch and his son, both together, in the small .
hallway there, a place where he keeps the medicine. Dr. Banoyitch ha:pded part of the medicine down to his son and it was
mixed b3r both of them while I was watching and Investigator
Rainey was not there at the time that it was made, I mean
standing where I was.
Q. I -believe you testified that this was delivered
page 175 ~ to Investigator Rainey by Dr. Banoyitch Y
A. Yes, sir. He placed it in small, I believe a
hrown paper sack and gave it to him, before we left tliere.
l\Ir. Allen: That is all, thank you.
~

,vit11ess stood aside.
MRS. ANN. A E. FLESHER,
a witness called in behalf of the Commonwealtl1, first being
duly sworn,. testified as follows:

DIRECT EXAMIN.A.TlON.
Bv Mr. Allen:
· Q. ·wm you please state your name, resid.ence and occupation?
A. Anna E. Flesher. I get my mail, 277 Garrison Avenue,
Charleston, West Virginia.
·
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Anna E. Flesher.
Mr. Neblett: We would like to know, Your Honor, the purpose of this examination.
Note: At this point the .jury retire from the Courtroom.
page 176

~

Jury out.

1\fr. Neblett: "re would just like to know the purpose of
this examination, Your Honor.
vVe have reason to believe he is trying to introduce into the
record here some other similar. opinion and we want to kno,v
if that is relevant to this issue here.
Mr. Allen: I'll say that is exactlv what we shall endeavor
to do at this time. We will endeavor to produce evidence that
the accused knew when he applied this salve, ointment or
whatever it might be to the face of Miss Lucy L. Hazlewood
in July 1952 that it ,:vould destroy the human flesh and that
it would eat the tissue avmy.
We have tl1e evidence here of this l\frs. Flesher who the accused had operated upon and removed part of her face, part
· of her body. vVe have the evidence of other people which
this man bas endeavored to treat on who he has used that and
we expect to show that he knew, that he had knowledge of
what this salve would do to human flesh, by proving the other
offenses, the other acts that he has committed upon othel'
persons.
The Court: I believe that would have to be
page 177 ~ shown, that he had knowledge of it.
l\fr. Neblett: Has to he shown by the prosecution so far as this young lady in this case is concerned.
The Court: ·well, you are uot willing to admit that the
doctor knew that this salve would destroy the flesh, eat a hole
in the flesh.
Mr. Allen: That is not the only purpose, Your Honor.
The Court: Let's get over that one first. It looks like to
me it is necessary for him to show that the doctor knew what
the results of this salve would be. This is the only way I
know that he could show he knew.
Mr. Allen: There is one other aspect, if Your Honor please
ancl that is not only to prove knowledge but the motive and we
expect to show by this number of witnesses that we have
here that this man had a plan or design, that his purpose in
applying this chemical to these people's faces was to get
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Anna E. Flesher.
money out of them and that was the sole and whole purpose.
The Court: That is what vou sell the medicine for.
1\fr. Allen: He not only sold the medicine, but
page 178 r he put it on these people's faces and charged an
exorbitant sum of uwney for it.
·
The Court: I don't think those other offenses, if they are
offenses, would have any bearing on this case, but I think you
are entitled to show that he lmew the consequences of the
use of the salve. You will Lave to show that.
M:r. Wilson: If yon look at the thing this way, Your Honor,
if the prosecution can bring a number of people in here that
have used this man's salve or have been treated with this salve
in years gone ·by, who for some reason might be dissatisfied,
it certainly appears that we would be entitled to others who
would testify positively he is the best doctor in the wodd.
yoi1 see it shows how far we are g·etting away from the real
issue.
If we would be permitted to do that, why weThe Court: The only thing I see in it, is they are entitled
to show he knew the results of the use of the salve.
:Mr. ··wnson: vVe would have to admit that he knew the
salve would eat away diseased flesh.
The Court: ·would eat away good flesh. It
page 179 ~ would eat a.way flesh if it was put on it. Of course,
I understand that your theory is. he put it on
diiseased flesh, but it would cat away any flesh. He knew that,
didn't he1
Mr. Wilson: The statement that was introduced by Mr.
Rainey this morning I think bad some evidence on that point.
He said it would take away the diseased flesh and not harm
the healthy flesh. "\Ve are prepared to admit that he knew
that it would do that.·
The Court: And that it wouldn't hurt sound flesh 1
Mr. Wilson: That's right.
The Court: Wouldn't deteriorate sound flesh 7
Mr. Wilson: Yes, sir.
The Court : Are you prepared to prove by these witnesses
it would eat sound flesh f
· ·
Mr. Allen: Yes, sir, Dr. Kay testified this morning that
Black Devil salve would destrov anvThe Court: I am not talking about what the doctors have
testified to. I am talking ahout the knowledge of the aecused,
umv, as to ''-:hether he knew.
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Anna E. Flesher.
Mr. Allen : The only thing we can prove is by
the witnesses we have here as to what the doctor
tol<l them.
The Court: What he told them.
Mr. Allen: -what he told these other witnesses and the
expert witnesses we have produced here.
The Court : It is going to be his contention that it wa::;
diseased tissue that it was applied on in these cases.
M.r. ·wilson: That is the very point that we want to make,
is that unfortunately some of these people have been disfigured
and to parade-if a parade of them must get in front of this
jury, it ·is bound to be very prejudicial to the defendant. ·
The Court: The only thing, I don't want to destroy any
of the Commonwealth's rights to prove the knowledge that it
would have that kind of result.
page 180

~

Note: At this point Mr. Allen offers further argument·on
this point and completes his statement with the following:
Mr. Allen: -Now if he will admit that he was doing wrong
or he was doing an unlawful act when he applied the Black
Devil preparation to these people's faces, then we will not
·offer any further evidence at this time.
page 181 } Or if he admits that he knew he was committing
an unlawful act, wrongful act, when he applied the
Black Devil salve to the face of M.iss Lucy L. Hazlewood, then
we will not offer this evidence.
·
The Court: As far as the unlawful act is concerned, if be
was practicing medicine without a license it was an unlawful
act, V{&sn 't iU
Mr. Allen: That is right.
Note: At this point Mr. Neblett makes further statement
on this same point, during which an ass~ult and battery case
is cited. After <liscussion between Court and counsel the
Court states as follows:
The Court: I don't see that it would unduly prejudice you
to admit that J1e knew that it would destroy tissue, because all
the doctors haYe testified it would and he applied it in times
past and it destroyed tissue. Of course, as to whether this
was good tissue or not, that matter is still in isime, hnt he
knew it ·would destroy tissue, whether it was good or cancerous.
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Mr.. ·wnson: That is not the c011te~~tion of the d~fendant, ·
Your Honor, his contention is if it was not cancer·
page 182 ~ ous or. malignant {hat i~ would have no 'harmful
.
effect.
.
As I said if the Commonwealth is entitled to bring in this
type of testimony; it would se~m we ·would he allmn~d to bring
in witnesses who would testify that they had cancer and thfs
defendant had cured them and thev were tiP,kled to death with
what he did for them.
~
The Court: Yes; but there wouldn't he much end to theMr. ·wilson: That is just what we are get_ting at.
Note : After some further discussion, Mr. Allen states as
fotlows:

Mr. Allen: At this time we will withdraw this witness and
ask the Court's permission to reserve the right to permit her
evidence at a later date.
·
The Court: Now do you have any other witnesses that·
.
you wanted to examine.
--~Ir. Al}en: We. will rest as. of.this time, Your Honor.
The Court: Except for this- .
Mr. Allen: Yes, except for this particular evidence.
_. The Court: ,vell, if that is your case, I guess
page 183 ~ we might as well adj9uq1 until tomorrow mo'rning.
:
. Call the jury b~ck, please. ·
·
·
,vitness stood aside.
Note: At this point the jury retum to the Courtroom.
Jury in.
The Court: Gentlemen of the jury, we are going to take
a recess until tomorrow morning, it is now nearly five o'clock.
You have the case in charge, don't talk to anybody about it,
don't let them talk to yon about it, don't di8cnss it among-your-selves, and stay away from people as much as you can that
might as!{ questions. If they should ;u,k ciuestions just don't
discuss it with them, don't talk to them nl'ont the case at all.
Oome bacJ{ tomorrow morning at 10 o'clock.
pr.cgP 184 J

June 9, 1953, lO o'clock .A.. l\I.

'

.In Chambers.
_Mr. ,Wilson: l\Iay it please the Court, the defense at this
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· time would like to make a motion that the Court discharge the
jury and declare a mistrial in this case on the g1!ounds that
the Court admitted highly inflammable photographs of the
face of the deceased, Miss Hazlewood, for the reasons previously stated when the photographs were admitted, and for the
further reason that the positive testimony of Dr. Showalter,
the Coroner, showed that between the time of the death of
:Miss Hazlewood and the time that the photographs were made
that the Coroner cut and removed tissue of the flesh on both
sides of the nose of the deceased, which affirmatively shows
that the condition of the nose could not have been the same
at the time the photographs were taken as such condition was
at the time of death of the deceased.
Adding this fact to the argument previously made concerning the admis~ion of this testimony, or this expage 185 ~ hibit, the defendant feels that the rights he has
have been prejudiced to the extent that the jury
would not give an unbiased opinion in thiR case.
The Court: It was such a small part of tissue removed
from the nose I do not think it made any appreciable difference in the appearance as fa.r as the photographs \\:ere coneerned.
The photographs were small, and the witness snicl he just
took a small segment of the tissue from the nose to make tllat
analysis.
I do not believe it makes any real difference as far as the
appearance of the lady is concerned. Of course the pictures
do portray the portion of the in<lichnent under which he iR
being· tried as well as the portion that is now pending against
him, and that maybe gives the jury a broader picture than it
should have. But I <lo not see it is prejudicial to him at this
stage.
I do think the Court was correct in allowing those photographs to go to the jury. Of course I will overrule your
motion, and you may save the point.
Mr. Wilson: ·we do except.
page 186 ~ The Court : Very well.
Mr. vVilson: The defense moves the .Court to
strike the evidence in this case on the grounds th~t a prima
facie case has not been established, and that no sufficient
intent has been shown in this case to sustain a conviction of
the charges alleged; that no overt ar.t~ on the part of the defendant have been established; that there is not suffi__.cietif
evidence before the Court at this stage to establish the guilt
of the accused in this case, and for the foregoing reasons the
e-ddence of· the Commonwealth should be struck at this time.
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Further, that the -corpus delicti has not been proven.
The Court : I overrule the motion to strike.
Mr. ·wilson: Of course, we save the point. VIe duly except
for the reasons above stated.
Note: At this point Court and counsel return to the Courtroom and the jury, being· in the Courtroom, is polled.
Jury in.
page 187 }

Mr. Neblett: We wish to advise the Court we
have no evidence to offer.
The Court: Gentlemen of the jury, the Court is going to
retire for a few moments to consider the instructions. You
have the case in charge, don't talk to anybody about it, don't
let them talk to you almut it, and don't discuss it among
yourselves. Yon can remain h1 the Courtroom or if you
w·ant to you can go across t.he Rtreet and get yon a C.oca-Cola.
Just come back when the bell is rung, but don't talk to any. body about the ease and don't let them talk to you about it.
Note: At this point Conrt and counsel retire to Clmmhers,
where motion is made, as follows:
\

In Chambers.

.

\
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.
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Mr. Wilson: May it please the Court, the defense feels that
the presence in the Courtroom of a number of witnesses who
have been summonsed by the Commonwealth and whose testimonv bas not been given. and the fact that in most instances
.,
the faces of these witnesses have been disfigured
page 188 r to a noticeable degree, and that the sight of these
witnesses of necessity have been brought to the
attention of the jury is highly prejudicial to the rights of the
defendant, and we would like to ask the Court to indicate or
suhstantiate for the record the facts as stated.
The Court: How many of those witnesses is there? You
might state that in the record. I did see a number of them.
I didn't count them, however.
:Mr. Allen: I do not know of my own knowledge how many
such witnesses were present. Eight witnesses were summonsed bv the Commonwealth who have been formerlv
rnu1!-11ed a~d disfigured by the accused with the preparatio11
of the Black Devil.
:M:r. Wilson : If Your Honor please, I don it think that is
proper-
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Mr.· Allen =· For the purpose of proving that the accused ·· 1
knew or should have kno\\in the results· of the application .of.
the Black Devil ointment to human tissue. -~
.
The Court: . It is tlie opinion of- the Court that these .witnesses were legit\mately snm1.non~ed and brought to Court by
.~
_. .. the_Qomnio'mvealfh, arid that the purpose for which .
page 189 ~ he intended· to offer their evidence, and which
.
w~s ex_clude·d by the Court, had some justification,
and possibly_ the Court should hav~ admitted them· to testify.
But due to the fact that.the Coud weighed the influence that
their appearance_ -~~ght h~ve on )the j_nry, in. exe1:cising its
sound discr~tio_n felt that ·these witnesses should not be per.:.
mitted to testify _although their eviaence :rhay have been
proper to hav_e shown the accused knew· the results- of this
ointment when appl~ed · to flesh, an~ · pqssibly ·would have
shown a. patt~rn followed by the accused. ·
_
It was for the_ ·reason· of the prejudice that the .Court .excluded the evidence. · However; these ,vitnesses when :called
appeared· before the Clerk of oou:rs~ in the presenc·e ·of the
jury, and wei~e . sworn, and during recess and· at.-other times
came into the Courtroom iii' th~ presenc,e of the ~ury, all of .·
which the Court could not avoid or;help: ·
~The Court does not fee] that the a.cct~sed lms'heen prejudiced
by the appearance of thes·e witnesses.
i\1:r. Allen: - There is no evidence before the -jury that any ·
.'. of the disfigured _persons· in the Courtroom so
; .
page 190 ~ SlJm~oijsed a& wit~1esses· for the-· Commonwealth 1
· ·
-. knew or have ·eve1;. in any way been treated by the
accused.
.
.
Mr. Neblett: vVe except to the 'action of the Cont·t for:the ·
reasons above stated:
·
. Mr. ·w·ilsori: At this time the defendant rentnvs its motion:
for the Court to strike the evidence of the Commonwealth for·
the reasons previously assigned;
.·
· · The Ooill't: ,vhich motion is overruled, and you may save,
the point.
.
.
¥r. vVil~on: Yes, we do save the point.
1

Note: A recess is tak~n for lunch arid at 1 :15 P. l\L; wi_th
the jury in th~ jury box, the_ case i~ Teady to .be argued to tho
jury, after the jury has been instructed by the Court.
page 191 ~

Mr. Allen: Gentlemen . of the Jury, you ~ - been extremely patient with us in tJ1is hot we-ather
arl.4 .we. appreciate your courtesy and your kind attention.
Tho case is drawing tq a close now in just a shor.t while
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and it will be submitted to vou for vou to determine from the
evidence that has been pre;ented t~ you, whether or not the
accused is guilty of an offense as charged in the indictment
or wheth~r you should find him not guilty.
All of the evidence in this case is the evidence that has been
presented by the Uommonwealth. 'rhe ac:?used will argue to
you through his attorneys that the Commomvealth has not
produced sufficient evidence for you to convict him upon. We
expect you of course to disregard that contention and that
you are going to bring in a verdict of guilty on the evidence
that has been presented to you.
Now i_t is my purpose at this time to refresh your memory
to some extent of the evid<.mc~e thnt has been presented to
you. You will recall that the accusell is indicted. He is
charged with unlawfully maiming this Miss Lucy Hazlewood
during the month of January-month of ,July; 1952. He has
been arraigned upon that indictment and has pled not guilty
to the. charge. The evidence for your consideration is first
the testimony of Mr. Revere. ]\fr. Revere is a
page 192 ~ resident of Kenbridge, Virginia. He is the principal of the high school there in Kenbridge and is
the next door 11eig·hbor of Miss Lucy Hazlewood.
Mr. Revere testified that <luring the spring of 1952, he, at
the request of Mrs. Gee, bis sister-in-law took Mrs. Gee and
Miss Hazlewood to the accused home in Nottoway County.
That sometime after that the accused came to the home of tho
deceased, :Miss Lucy L. Hazlewood, in Kenbridge, Virginia,
and there he began to treat her, that he did not see the accused
apply any salve or ointment or anything else to the body or
the face of the deceased, but that the accused remained in
the home of the Hazlcwoods there in Kenbridge for soml!
five oi· six weeks; that sometime during the first week in July
of 1952, the accused began a treatment of the deceased, Miss
Hazlewood That while that treatment was going on that the
deceased suffered such untold pains and agonies that he heard
her moans and groans some 50 yards away, at his borne next
door. He said that the family of tbe deceased and the deceased all thought that this man was a reputable doctor, that
he held h:mself out to them as a doctor and that he was accepted in the home of the deceased as a l'eputable doctor.
Mr. Neblett: If Your Honor, please, that type
page 193 ~ of argument to the Jury is improper, and I object
to it. The question of whether or not this man is
a doctor doesn't enter into the trial of this case.
The Court: I think the J urv understands.
~Ir. Neblett: Of course w·e ·note our exception.
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Mr. Allen: ·where he came to these people, imposed upon
their confidence and good faith, and that he disfigured this
deceased in a mani1er ·which you have seen by these photographs here. 'J:hat we luwe tho host eviclenre of the Investigator Rainey of the Virginia State Police. Mr. Rainey testified thnt be was called into this case on March 9, 1953, that
on March 12 he accompauied by ":\fr. Satterfield of the Sfatc
Bureau of Investigation of North Carolina, ·went to the hospital and there, went to Oxford, North Carolina, and there
at the Granville Hospital in Oxford, North Carolina they
took a statement from the accused.
The accused admitted at that time to these officers after
being warned of all his constitutional rights and that he had
a right to consult an attorney, that he did rrot have to make
any statement to them unless he so desired, freely and voluntarily admitted to these ofricers that he had applied this Blnck
Devil Salve to the face of Lucy Hazlewood. in July, 1952 at
her home.
page 194 ~
After the salve had remained upon her nose
for a period of some 8 hours, or more, that it took
off part of her nose.
This mad man here, this accused, said that he didn't apply
any tests to Miss Hazlewood, because he didn't think .it was
necessary. He knew by looking at this lady that she had a
cancer, and the evidence of her brother-in-law and sister was
that there was absolutely no marks, no discoloration, no disfigurement, no warts, nothing appa.rent to the human eye that
wa_s wrong with this accused, with this deceased.
There was nothing in the ·world wrong with her face, yet
this man goes down there and puts this Black Devil stuff on
her face and eats her nose away. This treatment was very
painful, so painful that he gave her beer, I mean whiskey
mixed with beer, and kept her intoxicated in order to <leaden
the pain that she was undergoing, and this type of thing went
on some four to six weeks there in the home in the town of
Kenbridge. Now why did this woman allow this, why did she
do it 1 Her sister said that this accused told the deceased
Miss Hazlewood that she had cancer, and that when she was
advised of that fact by the accused it frightened her almost to
death, and if you or I or anybody else knows that
page 195 r they have a cancer it is going to frighten thorn. It
is going to scare them, because we know that can- .
cer is one of the most dreaded diseases that inflicts the human.body of this day and time.
He kept that stuff on this woman from four to six weeks,
and then she got up. But while she was undergoing this

Joseph E. Banovitch v. Commonwealth of Virginia.

99

treatment what did he dot He had offered her, he had made
her an offer, he wanted her to become engaged to him before
this treatment began, and she said "No." I can't blame her,
I would have said ''No'' too. She said, ''No, I am not going to
have anything to do with you, I am not going to marry you.''
But while she was suffering this untold torture he came in
again and said, '' Here is this ring, if you don't accept my
ring, I am going to discontinue this treatment, and you are
going to die, you are going· to die with this caiicer."
And she under this duress and coercion accepted this ring.
Later on the deceased contacted this woman, '' Give me some
money, I have done this for you, now you give me some
money.''
]\fr. ,vnson: vY e object to that statement. There is no evidence in the case whatever to that.
The Court: There was some mention about that.
l\fr. Wilson: There was no evidence in the case
page 196 } about that.
Mr. Neblett: "\Ve note our exception.
Mr. Allen: I think it only reasonable to infer from the testL
mony that has been introduced here that this accused demanded this amount of money from this deceased.
Mr. Neblett: That is improper.
The Court: It is up to the jury to make the proper determination.
:M:r. Allen: In any event, the accused g·ot every cent, some
$3,348 and some cents, I believe-every cent of money that the
deceased had in the bank on a checking account at that timeevery cent to the penny.
And they are going to say that this man had no evil intenthe didn't intend to kill her, but he intended to help her. He
intended to help her so much, he felt so sorry for her, that he
said "You give me all that you have got, every cent of the
money you have in the bank-you give it to me. I feel sorry
for ,you, but I fell sorrier fqr myself. I need that money, you
give it to me.'' He took every cent of money that she had in
her checking account in her bank.
Now Mrs. Revere testified that these people, her family and
her sisters, all accepted this accused in her home
page- 197 ~ as a doctor. It has not been disputed that they
thought beyond any question ·whatsoever that he
was, and had a perfect right and legal right to come into their
home and help Miss Hazlewood, and that is what they thought
he was doing·.
But the accused put this Black Devil Salve right here containing zinc chloride, and what did Dr. Kay say about that?
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You heard Dr. Kay, one of the authorities, toxicologist in the
Office of the Chief Medical Examiner of the Commonwealth of
Virginia. · He said this stuff is a powerful corrosive, that it
will eat up metal, if applied to it, the accused is contending
that this zinc chloride would only destroy diseased fiesh.
What did Dr. Kay say about that 1 He said he applied it
to his hands, normal tissue, normal flesh, let it stay there less
than a minute and when he took it off it was a red whelp there
and it had a burning sensation. He said if he had left it tllere
for any length of time it would have destroyed that flesh, it
would have eaten it up.
~inc chloride will eat up metal, eat up human flesh, eat up
normal tissue, eat up anything you put it on. That is what
that man put on this womai1 's face. You see what it did to
her. It ate her face up. Such a horrible sight l
page 198 ~ have never beheld. Ate her nose all to pieces on
both sides.
You heard Dr. ]\faun, Dr. Showalter, Dr. Freeman, and the
other <loctor, all qualified doctors. Dr. Mann, the Chief
:Medical Examiner of the Commonwealth of Virginia, lecturer
at the l\Iedical College of Virginia, lecturer at the University
Medical College there at Richmond, Virginia, all testified that
there was no such approved method of treating cancer, recognized by the Medical Department of the United States of
America.
This man utterly, wilfully, wantonly disregarded the rights
of the deceased, l\Iiss Hazlewood, went do,vn there and put
this stuff all over her face and kept it applied to her face for
sonie six weeks, and took her nose off.
Intent f What intent did he have, gentlemen T That is the
question here, what. intent did he have when he <lid this 1 Do
you think from the evidence bere that he intended to help this
woman? Do you think for one minute that he really did intend to disfigure this woman when he applied that stuff¥ Did
he do it with the sole and expressed intention of disfiguring
this woman and getting· her money from hed ,vas there any
other logical and reasonable intention that he
page l 99 ~ could have had in mind at the time that he applied
this stuff? Zinc chloride, a highly corrosive and
caustic chemical here, applied that to her face. No ·other
intention in the world from this evidence in his mind at that
time. The Court has instrncted you that under this indictment
in this case you may find the accused g·uilty of unlawful wound-·
ing or you may find him guilty of assault and battery. ~ ,
Court in Instruction No. 1 has told you wliat unlawful wounding is. Unlawful wounding is committed when one person
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wounds another unlawfully, wilfully and feloniously, but not
maliciously, intending thereby to either main, disfigure, dis·
able or kill such person.
1Vhen he unlawfully wounds another-this man did not have
a license. to p_ractice medicine in the State of Virginia, and
when he practiced medicine in the State of Virginia without a
license lle was committing an unlawful act. He knew that .l.te
d1dn 't have any right to practice medicine. He knew that he
didn't ha.ve any right to go down there to this lady's home in
Kenbridge, Virginia and spread this chemical all over her face
and disfigure her as be did. He knew it just as good as you
and I know it at this time. He knew exactly what that stuff
was going to do to her face when he put it on there. He knew
thait it was going· to eat that face up, and gentlepage 200 ~ men of the jury, that is exactly what he intended
for it to do. He intended for it to eat her face up,
and that is what it did.
The Court tells you if you believe that from the evidence
that you can send him to the penitentiary for as much as 5
years, Gentlemen of the Jury, 1 am fully eonfident of the faet
that that is what you are going to do. This man has been here
imposing upon society, he has broken the rules a.nd regulations
of society, he has broken the laws hy whi ~h we are governed,
he has marred and disfigured this lady's fac~e in such a manner
that it would be almost beyond human re· og-nition. Ile wilfully, knowing·ly and intentionally doing- this, and he deserves
every bit of the punishment that he can gd. He deserves the
entire 5 years in the penitentiary of the State of Virginia.
It is your duty, gentlemen of this Jury, to not only punish
the accused for the crime that he has committed, but it is your
duty also to impose such a penalty as it will deter other people.
It is your duty to punish and your duty to protect. I feel that
you are going to impose such a punishment in this case that it
will deter other people from coming into Lunenburg County
and disfiguring· our citizens.
.
I believe that you are goillg to protect the
pag·e 201 } people of this County.
In Instruction No. 2 the Court tells vou the fact
that Lucy Hazlewood consented to this treatment"' of her own
will, the application of this black devil stuff to her face, is no
defense, if you believe that he had an evil infont, if youbelieve
he went down there for the wle and express purpo~e of disfiguring and obtaining exorbitant smus of money from her.
The only way we can goYern intent 01· judg-e intent of whn.t a
person does or what he has in his mind is hy what he does.
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That is the only ·way that you can formulate intent, you can't
open a person and h;ok into their mi11d. You have to decide
what their intention waR by what they did. He went down
there and applied t11is salve to this wo:rnan 's face,. and then
after she had gotten out of bed he said," Now, give me money,
all the money you've g-ot. '' That's it. ~['here is the intent,
there is the intent, llkney, the root of the whole thing. If he
thought that she had some disease, woul<ln 't he have called in
some other doctor? Would he have ea1led in a <loctod If he
had had the best interest of this woman at heart, would he
have treated her as he did'! rr11ere is onlv one answr.r to ti.mt
gentlemen, there is only one answer to that proposition that I
can think of, he did this net merely for the pnrpage 202 ~ pose of disfiguring her, saying to her'' I have done
something for you, now you must do something
for me."
.M:r. Neblett: There is no evidence in the record on that.
That is inflammatory and I object to it.
The Court: Yes, don't go into that.
Mr. Neblett: Exception.
Mr. Allen: "I have done something for you, gentlemen, I
have saved your life. Now here comes the motive, the intention, give me your money. Don't give me part of your money,
all of your money, every penny you have got in the bank, every
red copper penny right down to the last cent.
Gentlemen, I am not going· to take any more of your time at
this point. I know that these lawyers for the defendant are
going to get up here and they are going to say, what is the intention 1 This man intended to do good. The Court instructs
you if you believe from this evidence that has been introduced
here in this case that he intended to do good, then you will
acquit him. But if you believe, and I am confident gentlemen
that you do believe, if you believe this man had an evil and
corrupt intent, at the time that he applied the salve to her
face, then you will find him guilty. I say to you gentlemen
when you find him guilty put everything· that you
page 203 ~ can on him, because that is entirely too good for
him. And I sav tho t witb the utmost sinccritv in
my heart. Utmost sincerity.
..
Note: At this point Mr. Allen having completed his opening
arg·umen1 to the jury, argument is now made to tbe jury by
l\Iessrs. Wilson and Neblett, follow'ing by closing argu~
of Mr. A11en, which is as follows:
Mr. Allen: I am not going· to take but a very few minutes
here to reply to what counsel for tlle d<?i'enrlnnt have said.
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My friend, Mr. N€blett, rambled all around here, talked
about everything except the facts in this case. The reason he
did that, he is an excellent attorney, the reason he did that was
because he bas no facts in the case upon which he can argue
to you. He has nothing that he cau say to you gentlemen to
justify asking you to acquit this man.
He said there are no cases like it; I am fully aware of that
fact. As far as I can determine there is not another case 011
record in the United States or either in Europe that has ever
been reported with the identical facts to this.
But g·entlemen, is that any reason this man should not be
tried, prosecuted and convicted for the offense
page 204 ~ that he has committed here? Is that any reason,
because no one else has done it before"? A child
is born, it has got to take its first step before it can take the
second step. Anything· it might do it is going to be the first
time, and then it will be the second time and then the third
time.
You gentlemen here are going to establish a precedent in
the whole world by the verdict you bring in her today. And I
say that because I am confident that from the evidence in this
case you are going to bring in a verdict of guilty. ·
Now, they said the attitude of the defendant the attitude of
the defendant, being cooperative, l1elpful. Did you notice the
attitude of the accused when Mr. Revere was testifying on
the stand yesterday?
Mr. Neblett: We object to that going into the trial and
ask for a mistrial, Your Honor.
The Court: I don't think you are entitled to a mistrial on
that. I instruct the jury to cli~regard that.
l\Ir. Neblett: I think it is a prejudicial error, and I ask the
court to declare a mis-trial.
l\fr. Allen: I have no intention in the world to make any
statement to you g·entlemen of the Jnry tl1at would inflame you
in your opinion and in the trial of this case.
page 205 } They have commented on the fact that Mr. and
Mrs. Revere, the aged father and mother of the
deceased, were not present. 1\frR. Revere, the sister of the
dee.eased, told yon gcmtlemen yestcrdny that she was coming
in lrnre representing the family and trying to save her ag·ed
mother and father.
l\Ir. Neblett: If your Honor, please, we object to that. It
certainlv isn't proper in this ca.Re.
. Tite Court: I think that is all rig·ht.
1\Ir. Allen: Thev also commented on the fact tlrnt zinc
cl1loride, as contained in this preparation right here i~ not
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harmful. Go down to the drug store, purchase iodine, any
other drug down there. It wilJ have poison, acid, anything
in there that you buy, but it is put up in such an amount in
that preparation that it will not harm the human person.
The accused here with the reckless disregard -of the people
has put such a concentration of zinc chloride in his preparation that it will destroy human flesh. He applies this to human
flesh, and it destroys human flesh. It destroys human flesh in
the manner as you see here. No intent¥ All of the intent,
gentlemen, all of the intent that you could possibly ask for,
and all of the ·evidence and all of the reasonable inferences
to be dra,vn from the evidence that you can ask
page 206 } for. No evil intent 1 Thus a man engaged to a
woman, the woman of his choice, that he is going
to agree to love and cherish the rest of his life, does he put
something on her face and see her lie there and writhe in pain,
and suffer to such an extent that the neighbors are bothered,
and are unable to sleep, as Mr. ·Wilkinson said yesterday he
couldn't sleep for a week while this was going on. Some
5u yards away, and he couldn't sleep. Now is that the intent,
is that the kind of love and affection which the average reasonable person has for his fiancee ·? I sa.y to you gentlemen that
yon know the answer, no it is not. Does the average reasonable person with the proper intent go to his loved one, the one
that he wants to marry, and say now you are here in a helpless position,"you are sick, I am the only person that can cure
you. I am the only person that can keep you from suffering
death from the most horrible disease known to human mankind at this time. Either you marry mo or I will let you die.
is that evidence of intenU Isn ~t that evidence of the most
wilful, wanton, cruel, malicious intent that you could possibly
haver Now then the third fact of intent, this woman he was
engaged to be married to, this man with all of the good intent
in the word-I am being sarcastic g,entlemen-this man said
I love you, give me. all of the money you got. I
page 207 } love you so much give me all of the money you
have. Does that show vou what kind of intent
he hast
·
Mr. "'Wilson: If your Honor, please, I object to that.
Mr. Allen: All of the evidence in the world you could
possibly want. The only thing we don't have is the man's
statement l1imself. "'\Ve couldn't go into his mind, and get the
picture of his intent.
Mr." "Wilson: Please the Court we object to the statemeu!,.-0:f___
counsel, that we don't have the man's statement.
The Court: I will sustain the objection to that. What he
said about going into the man's mind.
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Mr. ·wnson: We feel that such kind of inflammatory remarks would justify us asking for a mis-trial.
The Court: I will overrule that.
Mr. Wilson: Exception.
Me. Allen: The only way we can possibly bring you here
and show you what this man's intent was, and I say to you
gentlemen there is all of the evidence that you could possibly
need to settle that point.
Statement has been made about the fact that Miss Hazlewood was an intelligent person, and that such an intelligent
person shouldn't make a mistake like this.
You-show me a man, a woman or a child who doesn't inake
mistakes and I '11 show you a person who does
page 208 ~ nothing. The only person in the world who
doesn't make mistakes are people who sit idly by .
with their hands folded and doesn't attempt to do anything.
You made mistakes, I made mistakes, l\Iiss Hazlewood made
a mistake, people all throµgh the centuries have made mistakes, and we will continue to make mistakes as long as there
is this human element involved.
Because she made a mistake in dealing with this person does
not excuse this accused for the crime that he has committed.
Not only the crime that he has committed against her, ladies
and gentlemen, but the crime that he has committed against
the society of the Commonwealth of Virginia.
This is not the case of the Hazlewoods or the case of Miss
Lucy Hazlewood against 1\fr. Banovitch here. This is the
ease of the Commonwealth of Virginia against Mr. Ban_ovitch.
He is being prosecuted for committing an offense which is a
breach of the law of the Commonwealth of Virginia. .
I could stay here and talk to yon gentlemen all afternoon
about this case. I have never been engaged in a case in which
I felt any keener than I do about this, and I am exercising all
the controlMr. Neblett: If your Honor please we object. ·we don't
see any difference in this case and any other case.
page 209 ~ The Court: The jury will try it impartially.
Mr. Allen: I am exercising all of the control
at my disposal. I don't want to inflame }1 ou_ against this accused. I don't think tlmt I am capable of such oratorv that
would inflame you. I am not tryin£ to do tlrnt. If I have done
it I hope you will pardon me. But T want you gentlemen to
e-o back there and trv this case on the law and the evidence
tl"! '.1t has been produc·ed to you, before you, and I say to you
gentlemen that all of the evidence before you is the evidence
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of the Commonwealth. That is all you have to consider in this
case.
Mr. Neblett: We object to that statement, Your Honor,
because the evidence presented here is both for the Commonwealth and the defendant, and we say that it is a reversable
error.
The Court : The jury must make their verdict on the w bole
of the evidence.
Mr. Allen: All of the evidence is that that has been produced by the Commonwealth and the Court has instructed you
as to the law and, gentlemen, I know. deep down in my heart
that you are going back there and bring in the proper verdict,
and I tell you with all the sincerity of my heart that you are
going to find this man guilty and that you are
· page 210 ~ going to send him to the penitentiary for as long
a period of time as the law will let you.
I thank you for your kind and proper attention here.
Mr. Neblett: If Your Honor, please, we wish to object to
that last statement made by the Commonwealth's Attorney.
It is purely in.flamatory. The Commonwealth's Attorney, as
I understand the law, can state the opinion of the evidence,
but not his personal opinion.
The Court: The jury is going to try the case and it is not
going to reflect upon them at all.
Mr. Neblett: We except to the Court's ruling for the reasons stated.
page 211 ~

Note: At this point the jury retire to the jury
room to consider their verdict, and after being out
approximately 45 minutes, the jm·y knocks and are brought
into the Courtroom, as follows:
.. The Clerk: Gentlemen of the jury, have you agreed on a
verdictf
The Jury: We have.
The Clerk: ''We, .the jury, find the accused, Joseph. E.
Banovitch, guilty of unlawful wounding, and fix his punishment at five years in the penitentiary. It is signed F. M.
Blankenship, Foreman."
Gentlemen of the jury, listen to your verdict as now corrected by the Court.
..--,·.

page 212

~

Note: At this point the Court has just previously put the verdict in proper form.
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The verdict in corrected form was read to the jury, and
they said it was their verdict.
~I.1he Court: Would you like to have the jury polled in<lividually i
Mr. Wilson: No, sir, we will waive the poll.
The Court: Any motion before the jury is discharged f
Mr. Neblett: No, sir, we have no motion to make at this
time. vV e would like to make a motion to set the verdict aside
as being contrary to the law and the evidence, without evidence
to support it, and for errors apparent upon the face of the
record.
I would like for the order to show that. "\Ve would be very
glad to argue this motion at the Court's convenience at some
future convenient time.
Note: At this point the jury files out of the Courtroom.
The Court: All right, sir, of course, you are entitled to be
heard on it. Court will be delighted to hear you. . It is a
unique case. I suppose it does take some time to
pag·e 213 }- prepare yourself on that.
Mr. Allen: I request that counsel for the defense furnish the attomey for the Commonwealth a list of
errors that he expects to argue were committed in order that
he may be properly prepared to argue the matter at that
particular time.
The Court: That seems a little bit out of order.
Mr. Neblett: We took so many exceptions I don't know
whether we could do that or not.
The Court: It might save the Court right much work if you
could do that. Then the Commonwealth would have the
authorities before him.
Mr. Neblett: We have a Court Reporter here, and he has
taken dO"wn the record, and that can be referred to.
The Court: That would be a very expensive way to get that,
unless you are going to have the record written up anyway.
I didn't want to put you to that expens.e unless you were going·
to have the record prepared.
Note: At this point the Court set the matter down to be
argued at a future date.
Hearing concluded.
page 214

~

The foregoing is hereby approved for the Commonwealth and for the defendant, Joseph E.
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Banovitch, as a true transcript of all the evidence offered on
behalf of the Commonwealth and on behalf of the defendant,
together with the other incidents of the trial.
. Given this 22 day of September, 1953.
SAMUEL H. ALLEN
Commonwealth's Attorney,
Lunenburg County.
LYN"\VOOD II. WILSON
W. E. NEBLETT
Attorneys for the Defendant, Joseph E. Banovitch.
The foregoing is a true and correct transcript of all the
evidencse adduced and the other incidents of the trial of
,Joseph E. Banovitch in the Circuit Court of Lunenburg
County, 3:nd was signed by couni:;el for all parties when presented to me on the 24th day of September, 1953; and I hereby
affix my signature and certify the same to be a true transcript
of the said oral testimony and other incidents of the trial;
hereby making said transcript a part of the record in said
case.
Given under my hand this 24 day of September, 1953.

G. E. MITCHELL, JR.,
Judge of the Circuit
Court of Lunenburg
County, Virginia.
Filed in the Clerk's Office, Sept. 24th, 1953.

•T. T. WADDILL, JR, Clerk
By VA. P ASIMORE, D. C.
A Copy-Teste :·

H. G. TURNER, C. C.
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