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. 
IN THE CIRCUIT COURT OF THE CITY OF RICHMONI;> ,. . . 

DIVISION II 
:-

J. McADAMS, INCORPORATED, 

Plaintiff 

I 

. ! 

• 
IN CHANCERY 
NO • .. . . .. - ! 

Z; 

:~ COMMONt-IEALTH OF VIRGINIA, 
!~WILLIAM H. FORST, 

- : .. - . ; 

:: THE STATE CORPORATION C01'1MISSION 
~~ -
i 

~~and 
. .. !: 

:1 • 

:1 THOMAS P. HAR~-100 D, JR. , 
!: JUNIE L. BRADSHAW and 
~~ PRESTON C. SHANNON, 
!1 . .. 
:i 
~. 

;I 
ii .. 
" ,. 

Defendants. 

MOTION 

~~ ., Plaintiff, B. J. McAdams, Inc., by counsel, moves 

.• 

·! .. -; the Court for a .temporary injunction enjoining Defendants Williao 
'i .. 
~!Forst and the State Department of Taxation from continuing their ,. 
:j 
~;notice to the Defendant 'State Corporation Commission. that B. J. 
il 
!! HcAdams h"as failed to file income tax returns with or pay income 
:I 

I 

. ' i 
1 
i 

i 
·I 
·j 
.I 

.:: 
~.tax to the.Department of Taxation or the Commonwealth of Virginia. 
ii ., 
:j 
!• 

In support of its motion, plaintiff relies upon the 

:·bill of complaint and ·exhibits attached thereto filed with the 
~= 
-~Court and the attached memorandum in support of its motion. 
'· 
•: 

Respectfully submitted, 

B. J .~AMS, ~ INCOI)PJRATE!p 

... By: Ld:b..~(l )~.~ 
v Counsel 
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·;r: ... 

.; Alexander Wellford 
:·Donn G. Kessler 

Christian, Barton, Epps, Brent 
and Chappell 

1200 Mutual Building 
909 ·East Main Street 
Richmond, Virginia 23219 

804/644-7851 

Of Counsel 
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IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, 
DIVISION II 

~: .. . 
'! B. 
! 
!. ,, 

I ·• 
:i 
!. ,, 
i~ v. 
il 
;I 
ii 
•• 

J. McADM1S, INCORPORATED, 

Plaintiff 

;i 
i! .COMMONtvEALTH OF VIRGINIA, 
it WILLIAM H. FORST, 
i! THE STATE CORPORATION COMMISSION, 
;I 

ll and 
=i . 
ij THOMAS P.. HARt.JOOD, JR. , 
:1 JUNIE L. BRADSHAW and 
;I PRESTON c. SHANNON, 

~I 
it 
ii 
:! 
:: :, 
II 
·j 

~! 
li 
·!TO: 
~ i 
I 

~! 
·£ ,, 

Defendants. 

NOTICE OF HEARING 

J. Marshall Coleman 
Attorney General 
Commonwealth of Virginia 

William H. Forst 
State Tax Commissioner 

Thomas P. Harwood, Jr., 
Junie L. Bradshaw, 
Preston C. Shannon 
Chairman and Commissioners 
for the State Corporation Commission 

IN CHANCERY 
NO. 

PLEASE TAKE NOTICE that a hearing on Plaintiff's Motion 

for a Temporary Injunction in the above entitled matter will be 

held on Tuesday, January 29, 1980, at 2:00 p.m. before the 
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- -.~ -

· Honorable William Spain, Judge of the Circuit Court for the 

City of Richmond, Division II, 10th and Hull Street, ·Richmond, 

.. 
' 

Virginia. ' .• . 
. . 

A copy of the motion and memorandum in suppor~ thereof 

is attached hereto. 

Alexander Wellford 
Donn G. Kessler 

B. J. McADAMS, INCORPORATED 

BY: aht~ 
Counsel 

Christian, Barton, Epps, Brent 
and Chappell 

1200 Mutual Building· 
909 East Main Street 
Richmond, virginia 23219 

804/644-7851 

Of Counsel 
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: VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHt10ND, 
DIVISION II 

.. B. J. McADAMS, INCORPORATED, 
:~Route 6, Box 15, 
'i North Little Rock, Arkansas, 
:; an Arkansas Corporation, 

·; 
:: 
:i 
.j ,, 
·: v. 
I 

.I 
I' ·I :, 
l~ COMMONtiEALTH OF VIRGINIA 
ij 
!; and 
•: 
,I 

Plaintiff 

.i WILLIAM H. FORST, in his 
:! capacity as the State Tax Commissioner 
;: for the Commonwealth of Virginia, 
!! 
l! and the 
:i 

~~STATE 
!! 
lj 

CORPORATION COMMISSION 

1i and .. 
'! 

;~ THOMAS P. HARWOOD, Jr., 
·! JUNIE L. BRADSHAW and . 
·1 PRESTON C. SHANNON, in 
!i their capacities as Chairman 
:! and Commissioners of the State 
;~ Corporation Commission for 
;j the Commonwealth of Virginia, 
•• 

. , . 
Defendants • 

IN CHANCERY 
NO. 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF A TEMPORARY INJUNCTION 

I. INTRODUCTION 

.On January 28, 1980, Plaintiff B. J. McAdams Inc. (here­

inafter "HcAdams") filed a bill of complaint for a declaratory 
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... 
~.. . 

..... 
.. ·· 

.::.~:~;· ... : ... :.~.~~··:. . .·. ~:: .·· 
· · ~~-· · . ·;~\- judgment and for injunctive relief with this Court. In such 
J,ec;·· .. ·:.;~ r~~· .• . •. ~ . . _ . .....,., .. ,._ 

) ·. ; .. ::.· · bill, ·McAdams prayed. this Court to issue a declaratory judgment 
. -L~:· .... ~~ -~ ~. . . I 

. . :: that it was not required to file corporate income tax returns 
.. :; ..... 

·_with, or pay corporate income tax to the Commonwealth of Vir-
·~ 
~i ginia or the State Department of Taxation (hereinafter "Depart-

'ment11) and to'temporarily enjoin the State Tax Commissioner and 
'i 

~the Department-from continuing their notice to the State_Corp?ra­
n 

.: tion Commission that McAdams had not filed such returns or paid 

~: ~uch tax. McAdams now submits this memorandum of points and 
·! 
;;authorities in support of such a temporary injunction. 
.j 
:! . 

II. FACTS 

·' II 
As shown by the verified bill of complaint, McAdams 

·= 

=1 is an Arkansas corpor.ation whose only contact with Virginia is 
:I 
~i its travel over highways in Virginia to transport commodities 
I• ;; 

:i in interstate commerce. ·rt does not transport any commodities 
! ~ 

~; in Virginia intrastate, does not own any property in Virginia, 
:I 

}; does not have any offices or salesmen in Virginia, does not 
l 

:! execute any contracts in Virginia nor store any property in 
•I 

Virginia. McAdams engages in interstate commerce over highways 

in Virginia under authority from the Interstate Commerce Com-

mission. 
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' 

. I 
~ \ In order to lawfully travel over highways in Virginia 
,: 

;! in interstate commerce, McAdams must have stamps from the State 
•I 

!! Corporation Commission. See Sections 56-304 through 56-304.14 

;\of the Code of Virginia (1950), as amended. At all times perti-
• 

.· nent hereto, McAdams has applied for and received such stamps 

from the Corporation Commission. Its present stamps, for 313 

vehicles used in interstate commerce, expire on February 1, · 

1980. See Section 56-304.7 of the Code of Virginia. 

On December 26, 1979, McAdams applied to the Corpora­

tion Commission for the renewal of its stamps and submitted the 

appropriate fees for such stamps. See Exhibit J attached to 

the bill of complaint. On January 3, 1980, the Corporation 

Commission returned such application and fees indicating that 

solely because McAdams had not filed corporate income tax re­

turns with the State Department of Taxation, the Commission 

could not issue to McAdams the 313 stamps needed by McAdams to 

lawsully operate its vehicles in interstate commerce over high­

ways in Virginia. The inability of the Corporation Commission 

to renew such stamps apparently resulted from notice from the 

State Tax Commissioner to the Corporation Commission that McAdams 

had not filed income tax returns or paid corporate income tax. 

See Section 56-304.5 of the Code of Virginia. 

In order to have such stamps issued while the legal 

issue of whether McAdams had to file such returns was under 

consideration by this Court, McAdams contacted the Department 



-· _ ..... --:.-: 

of Taxation asking it to withdraw its notice to the Corporation 

Commission while this Court was considering·a petition for a 

declaratory judgment· in this matter. This request was refused 

by the Department of Taxation. (See paragraphs 23 and 24 of the 

bill of complaint.) Such refusal by the· Department of Taxation 

forced McAdams to request this Court for a temporary injunction 

to enjoin the Department and the State Tax Commissioner from 

. continuing the notice to the Corporation Commission so that the 

Commission could issue the stamps to McAdams and preserve the 

s·tatus quo of HcAdams lawfully using the highways in Virginia 

in interstate commerce. 

III. DISCUSSION 

The proper procedure for an individual to challenge 

the constitut~onality of a tax is to file a request for a 

; declaratory judgment. See Perkins v. Albemarle County, 214 Va • 
.. 

416, 419 (1973). No request here.has been made for a refund or 

·. abatement of an unlawfully imposed tax for which other statutory 

. remedies exist. Id. 

It is clear that McAdams does not have to file any 

·; corporate income tax return or report with Virginia unless it 

; has "income from Virginia sources". See Sections 58-151.03(c) 

· and 58-151.078 of the Code of Virginia. "Income from Virginia 
I 

sources" is defined by the Code of Virginia as: 

s 



i 
(g) "Income and deductions from Virginia sources".~ 

shall include: : ~ 

'• 

'! 

.• 

ii 

(1) Items of income, gain, loss and deduction 
attributable to: . 

(i) The ownership of any interest in real 
or tangible personal property in this State; or 

(ii) A business, trade, profession or occu­
pation carried on in this State. 

(2) Income from intangible personal property, 
including annuities, dividends, interest, royalties 
and gains from the disposition of intangible personal 
property to the extent that such income is from pro­
perty employed by the taxpayer in a business,· trade, 
profession, or occupation carried on in this State. 

·Section 58-151.02(g). 

McAdams does not have any "income from Virginia sources". 

It has no property in Virginia, is not a Virginia corporation, 

·and has no offices or salesmen in Virginia. Thus, it does not 

fall into Section 58-151.02(g)(1)(i). McAdams's only contact 

with Virginia is th~t it travels over highways in Virginia to 

transport goods in interstate commerce. Such contact with Vir­

ginia is insubstantial in its essence and is inseparable from 

'interstate commerce. See Commonwealth v. Imperial Coal Co., 

' 
161 Va. 718, 723-4 (1933), reversed on other grounds, Virginia 

.:v. Imperial Coal Co., 293 U.S. 15 (1934), and Commonwealth v. 
·Imperial Coal Co., 166 Va. 27 (1936); Dalton Adding Mach. Co. 

v. Commonwealth, 118 Va. 563 at 574 (1916), affirmed, 246 U.S. 

498 (1918). Thus, McAdams also does not fall within Sections 

58-151.03(g)(1)(ii) or .58-151.03(g)(2) and has no "income from 

· Virginia sources". 

- __ -..;.,... . .....,_ -- - --' 
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.· 
:I . Even if the above sections of the Code of Virginia 

.: could be construed to give McAdams "income from Virginia sources", 
·I 

·: any income tax imposed upon McAdams solely because of its use of .. 
;: highways in Virginia in interstate transportation would be a .. 
:l substantial and undue burden of interstate commerce prohibited 
;t 

:;by Article I, Section 8 of the United States Constitution. See 

::Hiller Bros. Co. v. Maryland, 347 U.S. 340 (1954). 
: ~ 

.. 
The above cases clearly show that there is a substan-

·: tial likelihood that McAdams is not required to file corporate 
! . 
i' • ·· ~ncome tax returns with Virginia. Such a question must await a 
I 

:full trial on the merits. Pending such trial, McAdams must 

; obtain the new stamps from the Corporation Commission in order 

:, to lawfully transport commodities over highways in Virginia in 
:i 

i. interstate commerce. Without such stamps, which presently ex­

pire on February 1, 1980, licAdams will be forced to default on 

. its obligations under the authority granted to it by the Inter-

state Commerce Commission or to operate its vehicles in Virginia 

illegally. See Section 56-304.11 of the Code of Virginia. If 

it cannot operate its vehicles in Virginia to transport commodi­

ties in interstate commerce, the public in Virginia and else­

where will be irreparably harmed as it will be deprived of such 

interstate transportatiqn of commodities. 

By issuing a temporary injunction to prohibit the 

Department of Taxation and the State Tax Commissioner from con-

tinuing its notice to the Corporation Commission, this Court will 

10 



'-be preserving the status quo - the transportation of commodities 

· in interstate commerce - while it can resolve the substantive 

. ~ssues presented by the bill of complaint. Without a temporary 
·' 
: injunction, the present situation will be altered as of February 

1, 1980, and McAdams and the public will be·substantially and 

;1 irreparably harmed. 

IV. CONCLUSION 

Based upon the facts and law stated above, McAdams 
:; 
·I 
;: requests this Court to issue a temporary injunction prohibiting 

' l 
:! the State Tax Commissioner and the Department of Taxation from j 

. i 
'; 
:1 continuing their notice to the Corporation Commission that McAdams 

~~ has not filed income tax returns with or paid income taxes to 

!i the Department and/or the Commonwealth of Virginia. 
i ~ 

.. . , .. 
:• 

I ., 

:! 
,I 

! 

~ i 
:~-Alexander ~.J'ellford 
-· Donn G. Kessler 

B. J. McADAMS, INCORPORATED 

By: .aVl~ h,_ ;c ~-( 
··· Counsel 

•! " Christian, Barton, Epps, Brent 
. and Chappell 

:; 1200 Mutual Building 
909 East Main Street 
Richmond, Virginia 23219 

804/644-7851 
/), 

I >;0-;1 _;~ 
Of Counsel 

1~1 
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• .. ' II I. 

I hereby certify that a copy of the foregoing motion, 

memorandum and notice of hearing were hand-delivered on the 28th 

·.day of January, 1980, to J. Marshall Coleman, Esqu~re, Attorney 

~ General for the Commonwealth of .Virginia~ 1101 Ea.st Broad Street, 

Richmond, Virginia, 23219, William H. Forst, 2200 West Broad 

Street, Richmond, Virginia, and Thomas P. Harwood, Jr., Junie 

~· L. Bradshaw and Preston c. Shannon, 13th Floor, Blanton Building, 
·:. 
•' 

'; Richmond, Virginia. 
'· 

;. 

I 

! .. 
:i . :: 

'r 

. 
•' 

Lf2~J~~ Jt~ 
Donn G. Kessler 
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VIRGINIA: 

IN THE CIRCUIT COURT OF 
THE CITY OF RICHMOND, DIVISION II 

B. J. MCADAMS, INC., 

Plaintiff, 
February 1st, 1980 

v. IN CHANCERY 
NO. -/ 3s-7-

COMMONWEALTH OF VIRGINIA, 
WILLIAM H. FORST, STATE 
CORPORA~ION COMMISSION, THOMAS P. 
HARWOOD, JR. , JUNIE L. BRADSHAW 
and PRESTON C. SHA1~NON, 

Defendants. 

DECREE 

This cause came to be heard upon the prayer for a 

temporary injunction contained in plaintiff's bill of complaint 

in the above-entitled matter and the affidavit of B. J. McAdams 

in support t~ereof, and was argued by counse~ on January 29, 1980. 

UPON CONSIDERATION WHEREO~, it appearing to the Court 

that plaintiff is entitled to the relief of a temporary injunctio~ 

prayed for, it is hereby 

ORDERED, ADJUDGED and DECREED that Defendant William H. 

Forst be and he is hereby restrained and enjoined from continuing 

his notice to Defendant State Corporation Commission which 

prevents the Commission from issuing to plaintiff the necessary 

documents for plaintiff ~o lawfully. operate its equipment in 

Virginia in interstate commerce. 

13 
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This injunction shall be effective for ninety (90) days . 

from the date of this order, at which time it shali stand 

dissolved unless prior thereto .it shall have been enlarged or 

a further injunction shall have been granted by further order of 

this Court. Plaintiff shall enter into bond before the Clerk of 

this Court in the sum of $2500.00 conditioned a~cording to law. 

During the period this injunction is in effect, plain­

tiff shall file with this Court, under seal, Virginia corporate 

income tax returns for the years 1973 through 1976, such returns 

to be opened only upon the order of this Court. 

Counsel for the defendants objects and excepts to the 

foregoing action of the Court. 

Service of this order shall not be required but copies 

of the order shall be mailed by plaintiff to each party and to 

counsel of record. 

A Copy,. 

~este Jt~n[':f 
by: /tA'v~t 

R. PURDY, Clerk 

Deputy Clerk 

:14 



VIRGINIA: 

.IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, 
DIVISION II 

B. J. McADM1S, INCORPORATED, 
Route 6, Box 15, 
North Little Rock, Arkansas, 
an Arkansas Corporation, 

Plaintiff 

v. 

COMMONWEALTH OF VIRGINIA 

Serve: 

J. Marshall Coleman, Esquire 
Attorney General 
Commonwealth of Virginia 
Supreme Court Building 
1101 East Broad Street 
Richmond, Vir~inia 23219 

and 

WILLIAM H. FORST, ~n his 
capacity as the State Tax Commissioner 
for the Common1W'leal th of Virginia, 
2220 West Broad Street, 
Richmond, Virginia, 

and the IN CHANCERY 
NO. /J- I ."3 't<:;" 7- G 

STATE CORPORATION COMHISSION 

and 

THO HAS P. HARWOOD, JR. , 
JUNIE L. BRADSHAW and 
PRESTON C. SHANNON, in 
their capacities a~ Chairman 
and Commissioners of the State 
Corporation Commission for 
the Commonwealth of Virginia, 
13th Floor, Blanton Building 
Bank Street, Richmond, .Virginia 23219 

Defendants. 

15 



"· 

BILL OF CO:t-'IPLAINT FOR INJUNCTION 
AND FOR DECLARATORY JUDGl1ENT 

Comes now your plaintiff, by Counsel, and for its 

complaint for injunction and for declaratory judgment, says 

as follows: 

1. Plaintiff, B •. J. McAdams,.· Incorp~rated, (herein-

after "McAdams") is a private corporation incorporated in the 

State of Arkansas and conducts its business at Route 6, Box 15, 

North Little Rock, Arkansas. 

2. Defendant Commonwealth of Virginia is a sovereign 

state. 

3. Defendant William H. Forst is the State Tax Com-

missioner for the Commonwealth of Virginia,. and as such is the 

chief executive officer of the State Department of Taxation 

who is empowered by Sections 58-2, 58-28, 58-33 and 56-304.5 

of the Code of Virginia (1950), as amended, to supervise and 

enforce the administration of the assessment and tax laws of 

Virginia, and to notify the State Corporation Commission of the 

failure of any person to file a state income tax return or to pay 

in full any state income tax required of him in order to prohibi= 

s~ch person from obtaining necessary docu~ents and stamps to 

operate vehicles for compensation on highways in Virginia. 

16 



4. Defendants Thomas P. Harwood, Junie L. Bradshaw, 

and Preston c. Shannon are respectively the Chairman and Com­

missioners of the State Corporation Commission for the Com­

.monwealth of.Virginia (hereinafter the "Corporation Commission"), 

and as such are empowered by Sections 56-304 through 56-304.7 of 

the Code of Virginia (1950), as amended, to issue registration 

.cards, stamps, and identification markers to allow persons to 

operate vehicles for compensation on highways in Virginia. 

5. At all times pertinent hereto, McAdams has held 

various certificates of Public Convenience and Necessity under 

Docket No. MC-134922 and various subnumbers thereto from the 

Interstate Commerce Commission authorizing it to operate as a 

irregular route motor common carrier transporting for compensa­

tion commodities in foreign and/or interstate commerce. Copies 

of such certificates authorizing McAdams to engage in interstate 

transportation into, out of, and through Virginia are attached 

hereto and incorporated ~erein as Exhibit A. 

6. At all times pertinent hereto and pursuant to the 

authority vested in it by the Interstate Commerce Commission, 

McAdams has transported commodities in interstate commerce from 

consignors located outside of Virginia to cqnsignees located 

inside of Virginia and from consignors located inside of Virginia 

to consignees located outside of Virginia using highways in 

Virginia for such interstate transportation. Such activity is 

not substantial and is .inseparable from HcAdams's transportation 

of commodities in interstate commerce. 

17 



7. At all times pertinent hereto and pursuant to the 

authority vested in it by the Interstate Commerce Commission, 

McAdams has transported commodities in interstate commerce through 

Virginia from consignors located outside of Virginia to consignee~ 

located outside of Virginia using highways in Virginia for such 

interstate transportation. Such activity is not substantial and 

is inseparable from McAqams's transportation of commodities in 

interstate commerce. 

8. At no times pertinent hereto, has !w!cAdams trans-

ported commodities in intrastate transportation from any consignor 
I 

located in Virginia to any consignee located in Virginia, nor has 

it owned any property in Virginia, stored any property in Virginia, . 

executed any contracts in Virginia, nor had any salesmen or 

offices in Virginia. 

9. At all times pertinent hereto, McAdams's only 

contact with Virginia, be~ides being registered with the State 

Corporation Commission, is to use the roads of Virginia in its 

transportation of commodities in interstate commerce. 

10. On September 17, 1976, in response to a request 

·for information from the State Department of Taxation (herein­

after the "Department"), McAdams informed the Department that 

McAdams was a motor carrier of specific commodities over irre­

gular routes in interstate commerce, did not have facilities in 

Virginia and had as its-only nexus with Virginia the use of 

18 



highways in Virginia for interstate commerce. McAdams further 

informed the Department of several of the reasons for its posi­

tion that the use of highways in Virginia for interstate com-

merce was an insufficient nexus with the State for Virginia to 

impose Virginia's corporate income tax on McAdams. A copy of 

this letter is attached hereto and incorporated herein as 

Exhibit B. 

11. On October 6, 1976, the Department wrote to 

HcAdams and indicated that, while it did not question the facts 

enumerated in Exhibit B, the simple use of highways in Virginia 

subjected McAdams to the Virginia corporate income tax. A 

copy of this letter is attached hereto and incorporated herein 

as Exhibit c. 

12. On November 4, 1976, McAdams responded to Exhibi: 

C again outlining several of the reasons fo~ its position that as 

a foreign corporate interstate carrier who did not have any 

facilities, property, or salesmen in the State and had no con­

tacts with Virginia other than interstate transportation of 

commodities, it was not subject to the State's corporate income 

tax. A copy of this letter is attached hereto and incorporated 

herein as Exhibit D. 

13. On November 16, 1976, the Commonwealth of Vir-

ginia, through an assistant attorney general, responded to 

Exhibit D, noting that it was the position of the Department 

. ·-- ..._.,_ · ....... _._......-.. .. ~-·- --------- . ... -

19 



\ ·~. 

·~ .. 

that "the conduct of the business of moving persons or freight 

.over Virginia highways [is] ••• sufficient local activity to 

_establish nexus for [income] taxation" and indicating that 

there appeared to be an "irreconcilable difference of opinion" 

between McAdams and the Department~ A copy of this letter is 

attached hereto and incorporated herein as Exhibit E. 

14. Eight months later, on June 28~ 1977, the Depart­

ment again informed McAdams that McAdams's use of highways in 

Virginia for transporting property in interstate commerce sub­

jected McAdams to Virginia•s income tax, and insisted that 

McAdams file the necessary returns within fifteen days to sub-· 

ject McAdams to such tax. A copy of this letter is attached 

hereto and ~ncorporated herein as Exhibit F. 

15. Six months later, on January 6, 1978, the Depart­

ment again wrote to McAd~ms and insisted that McAdams was subject 

to the Virginia corporate income .tax and that McAdams file the 

necessary returns within ten days to subject itself to such tax. 

A copy of this letter is attached hereto and incorporated herein 

as Exhibit G. 

16. Between January 6, 1978 and October, 1979, McAdams 

was not informed by the Department that any further action was 

20 



going to be taken or had been taken by Defendants to require the 

filing of such returns and was therefore led to believe that the 

Department had acquiesced in McAdams's position, and that it did 

not expect McAdams to file any such returns. 

17. At all times pertinent hereto, prior to October, 

1979, McAdams had applied for and had been issued by the Corpora­

tion Commission the stamps necessary for it to operate lawfully 

on Virginia highways in interstate commerce pursuant to Article 8 

.of Chapter 12 of Title 56 of the Code of Virginia. The issuance 

of such stamps by the Corporation Commission constituted an 

admission by the Commission that McAdams used Virginia highways 

solely in interstate transportation as indicated by Section 56-

304 of the Code of Virginia. 

18. Prior to October 26, 1979, McAdams applied to the 

Corporation Commission to supplement the stamps it had received 

for 1979 to place on the .pieces of_equipment it owns or leases 

for operation over highways in Virginia in interstate commerce. 

In filing such check, McAdams fulfilled every requirement of 

Article 8 of Chapter 12 of Title 56 of the Code of Virginia in 

order to obtain such stamps, including, but not limited to, 

paying the road taxes required of it, filing the proper applica­

tion and tendering the appropriate fees. A copy of the check for 

the stamps is attached hereto and incorporated herein as Exhibit 

H. 
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19. On information and belief, McAdams avers that 

prior to October 26, 1979, Forst, or someone ~cting for Forst, 

notified the Corporation Commission pursuant to Section 56-304.5 

of the Code of Virginia (which is more particularly alleged 

hereafter in paragraph 34) that McAdams had not filed corporate 

income tax returns with the Department for the years 1973 through 

1976. 

20. On October 26, 1979, the Corporation Commission 

notified McAdams that, solely because McAdams had not filed cor­

porate income tax returns with the Department for the years 1973 

through 1976, the Commiss~on could not issue to McAdams the 
. 

supplemental stamps necessary for McAdams to lawfully operate 

trucks in interstate commerce on Virginia highways, and returned 

to McAdams the check for such stamps. A copy of ~uch notice is 

attached hereto and incorporated herein as Exhibit I. 

21. On December 26, 1979, McAdams applied to the 

Corporation Commission to renew for 1980 the stamps for the 313 

pieces of equipment owned and/or leased _by McAdams to travel on 

highways in Virginia in interstate commerce. In applying for 

such stamps, Mcadams had fulfilled every requirement of Article 

8 of Chapter 12 of Title 56 of the Code of Virginia in order to 

22 



------- -- ---

~ -·-··--- .... ___ _ 

rene~·l such stamps. Copies of the application and check for the 

fee required for such stamps are attached hereto and incorporated 

herein as Exhibit J. 

22. On January 3, 1980, the Corporation Commission 

notified McAdams that the Commission could not issue or renew 

the stamps necessary for McAdams to use highways in Virginia in 

interstate commerce until McAdams filed Virginia co~porate income 

tax returns with the Department for the years 1973 through 1976. 

A copy of such notice is attached hereto and incorporated herein 

as Exhibit K. 

23. On or about January 24·, 1980, McAdams, through its 

counsel, contacted the Department through the Office of the 

Attorney General for the CommontV'eal th of Virginia. In such 

conversation, McAdams reiterated its position that it could not 

be made subject to the Virginia corporate income tax solely 
- --- ---·----

because it used highways in Virginia in interstate commerce, and 

did not believe it should file Virginia corporate income tax 

returns 't'lith the Department and thus arguably acknowledge that 

it was possibly subject to such tax. McAdams offered to the 

Department, through its counsel, that if the Department main­

tained the position that }lcAdams v1as subject to such tax, McAdams 

would file a suit for declaratory judgment in a Virginia court to 

resolve such controversy. McAdams proposed that pending a final 

ruling, the Department withdraw its notice to the Corporation 
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Commission which prevents the Commission from issuing to McAdams 

the stamps and/or other documents required for it to lawfully 

operate its vehicles in interstate commerce over highways in 

Virginia. 

24. On or about October 24, 1980, Forst, through his 

counsel, refused to withdraw such notice to the Corporation 

Commission. 

25. Pursuant to Section 56-304.5 of the Code of 

Virginia and the notice from Forst to the Corporation Commis­

sion that McAdams had not filed corporate income tax returns with 

the Department for the years 1973 through 1976, the Corporation 

Commission has not been able to and has not issued or renewed 'the 

stamps necessary for McAdams to lawfully operate its pieces of 

equipment over highways in Virginia in interstate commerce after 

February 1, 1980. 

26. Pursuant to Sections 56-304, 56-304.7 and 56-

304.11 of the Code of Virginia, McAdams's stamps to lawfully 

operate its equipment over highways in Virginia in interstate com­

merce will expire on February 1, 1980, a~d McAdams will be sub­

ject to criminal prosecution if it fulfills its obligations 

under its Interstate Commerce Commission authority and operates 

its equipment over highways in Virginia after February 1, 1980 

without such stamps. 
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27. Section 58-151.078 of the Code of Virginia re-
.. 

quires that only corporations organized in the Commonwealth of 

Virginia or "having income from Virginia·· sources" shall make a 

report to the Department containing such information as will 

enable the Department to enforce the Virginia income tax 

statutes. 

28. Section 58-151.03(c) of the Code of Virginia 

imposes an income tax on foreign corporations having "income 

from Virginia sources". 

29. Section 58-151.02(g) of the Code of Virginia 

.. defines in pertinent part, "income from Virginia sources" to ."be: 

(1) items of income or gain attributable to the ownership· of any 

interest in real or tangible personal property in Virginia or to 

a business, trade, profession or occupation carried on in Vir-

ginia; and (2) income from intangible personal property to the 

extent that such income is from property employed by the taxpayer 

in a business, trade, profession or occupation carried on in 

Virginia. 

30. McAdams does not own any interest in any real or 

tangible personal property in Virginia, and for purposes of 

Sections 58-151.02(g), 58-151.03(c) and 58-151.078 of the Code of 

Virginia, does not conduct any business, trade, profession or 

occupation in Virginia. McAdams's only activity in Virginia is 

the transportation of commodities in interstate commerce over 

highways in Virginia. 

25 
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31. McAdams does not have any income from Virginia 

sources, as defined by Section 58-151.02(g) of the Code of 

,;Virginia, and thus is not. required by Sections 58-151.078, 
;: 
:;s8-151.03(c) or any other section of the Code of Virginia or any 

: rule or regulation of the Department to file any corporate income 

: tax return with or pay any corporate income tax to the Department 

:or to the Commonwealth of Virginia. 

32. McAdams's sole use of highways in Virginia over 

which it carries commodities in interstate commerce is an insuf-

;; ficient nexus with Virginia for Virginia to impose any incom~ tax. 
·: I 

' .:on McAdams under Article I, Section 8 of the United States Consti- 1 
' I 

:, 
'; tution and Section 1 of the Fourteenth Amendment to the United 

: States Constitution. 

! 

I 
I 

:! 
33. 'If Sections 58-151.078, 58-151.03(c) and 58-151.02(g) 

~; of the Code of Virginia require McAdams· to file any income tax 
i ~ 

;!return or report with, or pay any income tax to the Department or 

:: the Common~vealth solely because of McAdams • s use of highways in 
•' 
j 

;virginia in interstate commerce, such statutes are unconsti-.. 

:: tutional because they impose a substantial and undue burden on 

.i interstate commerce and on an instrumentality of interstate 

·commerce, prohibited by Article I, Section 8 of the United States 

.. Constitution, and because they deprive HcAdams of liberty and 
I 

. property without due process of law in violation of Section 1 of 

the Fourteenth Amendment to the Un.ited States Constitution. 
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34. Section 56-304.5 of the Code of Virginia provides 

that no stamps permitting motor common carriers to operate ~n 

interstate commerce on highways in Virginia shall be issued by 

the Corporation Commission if the State Tax Commissioner notifies 

the Corporation Commission that such carrier has failed to file 
-

income tax returns or pay any income tax required of such~carrier 

by Chapter 4 of Title 58 (Sections 58-151.01 et seq.) of the Code 

of Virginia. 

35. Forst's use of Section 56-304.5 of the Code of 

Virginia to require McAdams to file any income tax return with 

to the Department or to the Commonwealth of Virginia converts the 

stamps and fees required of McAdams by Article 8 of Chapter 12 of 

Title 56 of the Code of Virginia and the corporate income tax of 

foreign corporations into a privilege tax ori McAdams's right to 

engage in interstate commerce over the highways in Virginia, and 

such a tax is unconstitutional as an undue and substantial burden 

on interstate commerce prohibited .by Article I, Section 8 of the 

United States Constitution and Section 1 of the Fourteenth 

Amendment to the United States Constitution. 

36. If because of·Forst's actions, McAdams is not 

issued the stamps required by Article 8 of Chapter 12 of Title 56 

of the Code of Virginia to operate its trucks in interstate 

commerce over highways in Virginia before February 1, 1980, 

substantial and irreparable harm will be suffered by it and the 

general public in that: 
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"-': .. 

(a) McAdams will not be permitted to transport 

commodities in interstate commerce over the highways in 

Virginia after February 1, 1980, when its present stamps 

expire; 

(b) McAdams will lose substantial amounts of 

business and a substantial number of customers; 

(c) HcAdams \-lill lose an unknown percentage 

of its annual gross revenues of $40,000,000; 

(d) McAdams t-1ill not be able to be compensated 

for such losses by an increase in fees unless it can obtain 

an approval f~om the Interstate Commerce Commission for such 

increase; and 

(e) The public served by McA9ams will be deprived 

of this service in obtaining receipt or shipment of goods in 

interstate commerce along routes primarily or exclusively 

served by McAdams. 

37. An actual controversy exists between plaintiff and 

i· defendants. 

WHEREFORE, plaintiff respectfully prays that this 

· Court: 
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1 • Issue a temporary injunction before February 1 ~ 
i· 

.;1980, enjoining D~fe~dant Forst from continuing his notice to 

::the State Corporation Commission of any failure of plaintiff to 

::file income tax returns or reports with the Department or the 

~·Commonwealth of Virginia. Such notice prevents the Defendant 

:;State Corporation Commission from accepting the fees and appli­

.:cation of plaintiff for the stamps and other documents requir~d 

:by McAdams to lawfully operate its equipment on Virginia high-

:ways for compensation and an injunction will preserve the status 

:
1
quo until this controversy is resolved. 

2. Enter a declaratory judgment declaring that 

McAdams is not required to file corporate income tax returns or 

reports with or pay any corporate income tax to the Department 

and/or the Commonwealth of Virginia; 

3. Enjoin Defendants Forst and the Commonwealth from 

requiring plaintiff to file any co~porate income tax return or 
-

report with the Department·or the Commonwealth based upon its use 

of highways in Virginia in interstate commerce. 

4. Grant to plaintiff such other relief as may be 

just and as this Court may deem necessary and proper to enforce 

the rights established by this Court's declaratory judgment and 

injunctions. 

29 
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Alexander Wellford 
Donn G. Kessler 

By: 
(_> Counsel ' -

Christian, Barton, Epps, Brent 
and Chappell 

1200 Mutual Building 
909 East Main Street 
Richmond, Virginia 23219 

.120 644-7851 . . 

.1 £I. 
Y¥"1 .)~ ~-~/~' 

L - Of Counsel 
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STATE OF ARKANSAS ) 
) ss 

COUNTY OF PULASKI ) 

AFFIDAVIT 

Before the undersigned, Notary Public, duly qualified 

and acting in and and for said county and state, appeared 

Bob McAdams, President of B. J. McAdams, Inc., to me well 

known, to be the affiant herein, who stated that he his read 

the above and foregoing statements and that they are true 

and. correct to the best of his knowledge and belief. 

IN WITNESS WHEREOF, I hereunto set my hand this L 5/f, 

day of January, 1980. 

B. J. McAda~s, Inc. 

Subscribed and sworn to· before me this 25ff, day of 

January; 1980 • 

. · ' .. 
.. -
: .. ; ,# 

. : ... ·- (SEAL) 

My Commission Expires: 
December 31, 1982 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF THE CITY 
OF RICHMOND, DIVISION II 

B. J. McADAJ1S, INCORPORATED, 

Plaintiff, 

v. 

CO~lONlVEAL~H OF VIRGINIA 
and 
WILLIAM H. FORST, State Tax Commissioner, 
and the 
STATE CORPORATION COMMISSION 
and 
THOl-1A.S p • HARWOOD I JR. I 

JUNIE L. BRADSHAW, and 
PRESTON C. SHANNON, 
Commissioners of the State 

IN CHANCERY 
NO. A-1357-C 

Corporation Commission, 

Defendants. 

ANSt·lER TO BILL OF CONPLAINT 
FOR DECLARATORY JUDGHENT 

Come now the defendants, by the Attorney General, to answer 

the Bill of Complaint for Declaratory Judgment and say as follows: 

1. That the allegations of paragraphs 2 ,· 3, 4, 5, 19, 20, 

22, 26, 27, 28, 29, 34 and 37 of the Bill of Complaint are 

admitted. 

2. That the allegations of paragraphs 18, 30, 31, 32, 

33, 35 and 36 of the Bill of Complaint are denied. 

3. That the defendants are \vi thout kno-v1ledge of the allega-

tions of paragraphs 1, 8 and 9 of the Bill of Complaint and 

can neither admit nor deny same, and call for strict proof 

thereof. 
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4. To the extent that paragraph 6 of the Bill of complaint 

alleges pick-ups and deliveries within the geographical confines 

of the Commonwealth, it is admitted. 

All remaining allegations of said paragraph 6 are denied. 

5. To the extent that paragraph 7 of the Bill of Complaint 

alleges that plaintiff travels through Virginia, using highways 

in Virginia, in the transportation of commodities from consignors 

located outside of Virginia to consignees located outside Virginia, 

it is admitted. 

All remaining allegations of said paragraph 7 are denied. 

6. To the extent that paragraph 10 of the Bill of Complaint 

summarizes the contents of the September 17, 1976 letter, it is 

admitted. 

All remaining allegations of said paragraph 10 are denied. 

7. That the allegations of paragraph 11 of the Bill of 

Complaint are admitted, without admitting that the plaintiff's 

characterization of the contents of said October 6, 1976 letter 

is sufficient. 

8. To the extent that paragraph 12 of the Bill of Complain~ 

summarizes the contents of the November 4, 1976 letter, it is 

admitted. 

All remaining allegations of said paragraph 12 are denied. 

9. That the allegations of paragraph 13 of the Bill of 

Complaint are admitted, without admitting that the plaintiff's 



characterization of the contents of said October 6, 1976 letter 

is sufficient. 

10. That the allegations of paragraph 14 of the Bill of 

Complaint are admitted, except that any inference that the filing 

of returns is a prerequisite to being subject to Virginia income 

tax is denied. 

11. That the allegations of paragraph 15 of the Bill of 

Complaint are admitted, except that any inference that the filing 

of returns is a prerequisite to being subject to Virginia income 

tax is denied. 

12. To the extent that paragraph 16 of the Bill of Comp~aint 

states that the Department was not in further contact with the 

plaintiff after the Department's January 6, 1978 "final notice" 

letter, it is admitted. All remaining allegations of said para­

graph 16 are denied. 

By way of further answer, the January 6., 1978 letter specifi­

cally referred plaintiff to § 56-304.5 of the Code of Virginia 

(1950), as amended. It is inconceivable how such a response by 

the Department could be considered an acquiescence. 

13. That the first sentence of paragraph 17 of the Bill 

of Complaint is admitted. The second sentence of said paragraph 

17 is denied. 

14. To the extent that paragraph 18 of the Bill of Complain~ 

discusses plaintiff's application for stamps and tendering of a 



check, it is admitted. 

All remaining allegations of said paragraph 18 are denied. 

15. To the extent that paragraph 21 of the Bill of Complain-t 

discusses plaintiff's application for stamps and tendering of a 

check, it is admitted. 

All remaining allegations of said paragraph 21 are denied. 

16. That the allegations of paragraph 23 of the Bill of 

Complaint are admitted to the extent it summarizes the telephone 

conversation discussed. The correctness of the legal position 

stated, although requiring no response, is denied. 

17. That the allegations of paragraph 24 of the Bill of 
. 

Complaint are admitted, assuming that said paragraph 24 refers 

to January 24, 1980. 

18. That the allegations of paragraph 25 of the Bill of 

Complaint were correct ,.,hen said complaint was filed; ho\·lever, 

pursuant to this Court's decree of February 1, 1980, the State 

Corporation Commission has now issued said stamps .. 

AND NOW, having fully answer~d, the defendants pray as 

follows: 

1. That the temporary injunction issued, if still in effec~, 

be dissolved. 

2. That a declaratory judgment declaring that plaintiff is 

subject to the Virginia corporate income tax and required to file 

corporate income tax returns in .Virginia be entered. 
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3. That the sealed returns filed by the plaintiff with the 

court be transmitted to the Department of Taxation for review and 

audit and that any liability disclosed by said returns or subse-

quent audit be forthwith paid by the plaintiff. 

4. That other justifiable relief as may be proper to en-

force the Conmonwealth's rights be granted. 

By: 

Marshall Coleman 
Attorney General of Virgini~ 

John G. MacConnell 
Kenneth W. Thorson 
Norman K. Marshall 
Assistant Attorneys General 
P. 0. Box 6-L 
Richmond, Virginia 23282 
(804) 257-8090 

Respectfully submitted, 

C0t.U40NWEALTH OF VIRGINIA, 
WILLIAM H. FORST, State Tax 

Commissioner, 
STATE CORPORATION COr~iiSSION, 
THOHAS P • HARWOOD , JR. , 
JUNIE L. B~~sa~W, 
and 
PRESTON C. SH.n..NNON, Commissioners 

of the State Corporation Co~~issio~ 

U Counsel 



CERTIFICATE 

I hereby certify that a copy of the foregoing Answer to 

Bill of Complaint for Declaratory Judgment was mailed, postage 

prepaid, to Donn G. Kessler, Esquire, Christian, Barton, Epps, 

Brent & Chappell, 12 0 0 !-1utual Building, Richmond, Virginia 

23219, this the 2..'-P.Jday of February, 1980. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION II 
March 13, 1980 

B. J. McAD&~S, INCORPORATED, 

Plaintiff, 

v. 

COMMO~niEALTH OF VIRGINIA, et al., 

Defendants. 

ORDER 

In Chancery 
No. A-1357-C 

This cause carne to be heard upon the Motion to Dismiss 

filed by the State Corporation Commission and Thomas P. 

Harwood, Jr., Junie L. Bradshaw, and Preston C. Shannon, in· 

their capacities as Commissioners of the State Corporation 

Commission. 

AND IT APPEARING TO THE COURT that the State Corporation 

Commission and its Commissioners are no longer necessary 

parties defendant in this proceedi~g becau~e said defendants 

have caused to issue the.stamps necessary for B. J. McAdams, 

Incorporated, to operate la~fully on Virginia highways 

pursuant to Article 8 of Chapter 12 of ~itle ~6 of the Code 

of Virginia, and that such stamps shall be and are valid 

through February 1, 1981; and 

IT FURTHER APPEARI~G TO THE COURT that full, ample, and 

complete relief may be granted to the plaintiff if the 

Co~~onwealth of Virginia, through the State Tax Commissioner, 

is the sole party defendant in this action; 
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the 

said defendants, the State Corporation Commission and its 

Commissioners, are dif ~nissed as parties defendant. The 

clerk ~hall mail certified copies of this Order to counsel 

for the parties. 

I ASK F'OR THIS: 

. Cl....Q._ 1J . ~ ~( ~·-
John GlrJMacConnell 
Assistant Attorney Ger~·~ral 
P. 0. B'?X 6-L 
Richmonc1, Virginia 2:: ·~a2 
804-257· 8090 
CounseJ. for Defendant£ 

SEEN AN1J AGREED: 
B. J. McAdams, Incorpc~ated 

By 

A Copy, 

Teste : , e 

Christian, Barton, Epps, Brent & Chappell 
1200 r-1utual Bui~di •Jg 
Ric~~ond, Virginia 23219 
804-644-7851 
Counsel for Plain~~ff 
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IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION II 

B. J. McADAMS, INCORPORATED, 
an Arkansas Corporation, 

Plaintiff, 

v. IN CHANCERY 
NO. A-1357-C 

COMMONWEALTH OF VIRGINIA, et al., 

Defendants. 

STIPULATION OF FACTS 

Comes now the Plaintiff, B. J. McAdams, Inc. 

("McAdams") , 
I 
i 

by counsel, and Defendants Commonwealth of Virginia: 

and William H. Forst, State Tax Commissioner ("Commissioner"), .by 

the Attorney General, and agree and stipulate for the purposes of 

the declaratory judgment and injunctive relief prayed for in the 

above-entitled matter as follows: 

1. McAdams is a private corporation incorporated in 

the State of Arkansas with its principal place of business 

located at Route 6, Box 15, North Little Rock, Arkansas. 

2. Defendant Commonwealth of Virginia is a sovereign 

state. 

3 • Defendant William H. Forst is the State Tax 

Commissioner for the Commonwealth of Virginia, and as such is the 

chief executive officer of the State Department of Taxation who 

is empowered by Sections 58-2, 58-28, 58-33 and 56-304.5 of the 
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Code of Virginia (1950), as amended ("Code"), to supervise and 

enforce the administration of the assessment and tax laws of 

Virginia and to notify the State Corporation Commission· of the 
! failure of any person to file a state income tax return or report! 

or to pay state income tax when required to do so in order to 

prohibit such person from obtaining necessary documents and 

stamps to operate vehicles for compensation on highways in 

Virginia. 

4. Thomas P. Harwood, Junie L. Bradshaw and Preston C.' 
i 

Shannon are respectively the· Chairman and Commissioners of the I 
State Corporation Commission for the Commonwealth of Virginia I 
("Corporation Commission") and as such are empowered by Section I 

I 
56-304 through 56-304.7, inclusive of the Code to issue registra-~ 

• • 
tion cards, stamps, and identification markers to allow persons 

to operate vehicles for compensation on highways in Virginia. 

i 

• 

; 
! 

. I 

S. At all times pertinent hereto, including but not 1 , 
limited to 1973 through 1979, inclusive, McAdams has held all i 
necessary certificates and authority from the Interstate Commerce 

i Commission to operate as an irregular route motor common carrier ~ . 
transporting commodities in foreign and/or interstate commerce 

for compensation. 

6. At all times pertinent hereto, including but not 

limited to 1973 through 1979, inclusive, and pursuant to the 

authority vested in it by the Interstate Commerce Commission, 

McAdams has transported commodities in interstate commerce from 

consignors located outside of Virginia to consignees located 

inside Virginia and from consignors located inside Virginia to ~ 

consignees located outside of Virginia using highways in Virginia! 
i 

:::..::....~ "'~:\Sr·.,_,:~.-k.,~..:~-""~~~- ... ~=--~:~~~-J;_~~"'---=~~-- ... -A.,_'".::.., ..... ._.. ... ,·~_ ........... : -- --.,.,. ·---- 41: 
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for such interstate transportation. Such activity was the first 

or last step in the intersta_te transportation of commodities by 

~1cAdams and was not a substantial part of McAdams business as 

shown by paragraphs 37 through 46 inclusive of these stipulated 

facts. 

7. At all times pertinent hereto, including but not. 

limited to 1973 through 1979, inclusive, and pursuant to the 

authority vested in it by the Interstate Commerce Commission, 

McAdams has transported commodities in interstate commerce 

through Virginia from consignors located outside of Virginia to 

1-

l 
I 

consignees located outside of Virginia using highways in Virginia! 
J 

for such interstate transportation. 

8 •. At all times pertinent hereto, including but not 

limited to 1973 through 1979, inclusive, McAdams has been 

registered with the Corporation Commission to travel over high-

I 
I ., 
i 

I 
1 

ways in Virginia to transport commodities in interstate commerce.! 
. I 

During such time and presently, McAdams has never been registered! 

or sought to be registered with the Corporation Commission to use I 
highways in Virginia to transport commodities in intrastate com- 1 

merce nor has it transpo~ted commodities in intrastate commerce I 

in Virginia. At all times pertinent hereto, McAdams' only nexus i 
with Virginia was the registration stated in this paragraph and I 

I 
its use of highways located in Virginia to transport commodities 

1

, 

in interstate commerce as detailed in these stipulations. 

I 
I 

9. On September 17, 1976, in response to a request for
1 

I 
information from the State Department of Taxation ("Department"),: 

McAdams informed the Department that McAdams was a motor carrier 

of specific commodities over irregular routes in interstate com-

merce, did not have any income, gains, losses or deductions 

- -~~~~;.~ ~:~; ... --...~~ r £1 ~~-~4'•%AI ~------ ---------
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attributable to the ownership of any interest in real or tangible; 

property .:_'~n Virginia, did not carry on any business, trade, pro­

fession or occupation in Virginia nor has had any income from 

intangible personal property employed by McAdams in a business, 

trade, or profession carried on in Virginia. Said letter also 

. informed the Department that McAdams had as its only nexus with 

Virginia the above-stated registration with the Corporation 

Commission and its use of highways in Virginia for interstate 

commerce and that McAdams' position was that McAdams lacked a 

sufficient nexus with Virginia for the Department to impose 

Virginia • s corporate· income tax on McAdams. Such ·letter was 

received by the Department. A copy of such letter is attached 

hereto and incorporated herein as Exhibit A. 

10. On .October 6, 1~76, the Department ,wrote to McAdaosl 

and indicated that while· it did not question the facts enumera.ted 1 

in Exhibit A, it believed that solely the use of highways in. I 
:: I 

Virginia for the transportation of commodities in interstate com-· 

.. 
'• 

merce subjected McAdams to the Virginia corporate income tax. 

Such letter was received by McAdams. A copy of this letter is 

attached hereto and incorporated herein as Exhibit B. 

11. On November 4, 1976, McAdams responded to Exhibit B 

again outlining ~everal of the reasons for its position that as a 

foreign corporate interstate carrier with the facts stated in 

paragraph 9 above, McAdams was not subject to the State's cor-

!i porate income tax. Such letter was received by the Department. 
,. 
!
1 

A copy of this letter is attached hereto and incorporated herein 
.. ,I 

.I 
'I 
., 
ii 
;I 

.; 

:~ 

as Exhibit C. 1 
I 

12. On November 16, 1 976, the Commonwealth of Virginia, I 

43 
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noting that it was the posit ion of the Department that .. the con-

duct of the business of moving persons or freight over Virginia 

13. Eight months later, on June 28, 1977, the 

Department informed McAdams it believed that McAdams• use of 

highways in Virginia solely for transporting commodities in 

interstate commerce subjected McAdams to Virginia•s income tax, 

and insisted that McAdams file the necessary returns within fif­

teen days. Such letter was received by.l1cAdams. A copy of thi's 

letter is attached hereto and incorporated herein as Exhibit E. 

14. Six months later, on January 6, 1978, the 

Department wrote to McAdams and stated that it believed McAdams i 
i 

was subject to the Virginia corporate income tax and that McAdams: 

should file the necessary returns within ten days .• Such letter 

1

1 

A copy of this letter is attached was received by McAdams. 
I 
! hereto and incorporated herein as Exhibit F. 

15. Between January 7, 1978 and October, 1979, the 

Department did not inform McAdams and McAdams did not receive any; 
I 

I 
indication from the Department that any further action was going ! 

I 
to be taken or had been taken by Defendants to require the filing 

of such returns or reports. Due to the leng~h of time between 

its receipt of Exhibit F and October, 1979, McAdams believed that 

) ·the Department had acquiesced in McAdams' position and believed 
I• 

that the Department did not expect McAdams to file any such 

44 i 
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returns or reports. The Defendants contend that such a belief on: 

the part of McAdams was unreasonable. 

In order to use highways in Virginia for the above-! . i 
described interstate transportation of commodities, McAdams must , 

16. 

t 
II .apply for and obtain stamps and other documents from the 

!I 

I 
I 

Corporation Commission pursuant to Article 8, Chapter 12 of Title! 

!I 
!I 
'• II 
!I 
i! 
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/ i 
56 of the Code. 

17. At all times pertinent hereto, prior to October, ,. 
1979, and ~ncluding but not limited to 1973.through 1978, inclu- i 

i 
I sive, McAdams had applied for and had been issued by the 

I 
I 
I - I 

Corporation Commission the stamps and documents necessary for it 

to operate lawfully on Virginia hig~ways in interstate commerce 

·[ 
J 

I 
pursuant to Article 8 of Chapter 12 of Title 56 of the Code and 

consistent with its authority to conduct such interstate I 
i 
r 

transportation as granted by the Interstate Commerce Commission. 

1! During such period, McAdams never transported commodities in 
•: 
1! 

lj intrastate commerce in Virginia and no stamps or documents were 

'i 
.j 
t: .. 

I 

;t 
'I 
'I 

;o 

i 

•• 

sought by HcAdams for use of Virginia highways in the intrastate 

transportation of commodities in Virginia. 

18. Prior to October 26, 1979, McAdams applied to the 

Corporation Commission to supplement the stamps and documents it 

had received for 1979 to place on the pieces of equipment it 

and/or leases for operation over highways in Virginia in 

interstate commerce. In filing such application and check, 

owns· 

McAdams fulfilled every requirement of Article 8 of Chapter 12 of 

Title 56 of the Code of Virginia in order to obtain such stamps 

and documents, including, but not limited to the paying of the 

road taxes required of it, filing the proper application and ten-

I 

I 
i 
I 
i 
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dering the appropriate fees. It is contended by defendants that 1 

an additional requirement to obtain such stamps and documents 

which was not met by McAdams was the filing of state co.rporate 

income tax returns or reports with the Department and the payment! 
I 

of such income taxes. It was then and presently is contended by I 

McAdams that McAdams is not required by the Code to file such 

returns or reports and/or to pay such taxes and therefore, such 

filings and/or payments were not and are not required of McAdams I 
to obtain such stamps and documents. A copy of the check for the I· 

supplemental stamps and documents is attached hereto and incor-· 

porated herein as Exhibit G. 
I 
• 

1 9 • Prior to October 26, 1979, Defendant Forst notifiedi 

I 

the Corporation Commission pursuant to Section 56-304.5 of t~e 

Code that McAdams had not filed corporate income tax returns or 
I 
j 

reports with and had not paid state corporate income taxes to the' 

Department for 1973 through 1976 and that no stamps or documents 

should be issued to McAdams until such returns or reports were 

filed and such taxes paid. A copy of such notice is attached 

hereto and incorporated herein as Exhibit H • 

20. On October 26, 1979, the Corporation Commission 

notified McAdams that, solely because McAdams had not filed cor-

porate income tax returns or reports with and had not paid state 
1 

corporate income taxes to the Department for 1973 through 1976, I 
l 

the Commission could not issue to McAdams the supplemental stamps: 
! 

and documents necessary for McAdams to lawfully operate pieces of, 

equipment in interstate commerce on highways in Virginia and 

returned to McAdams th~ check for.such stamps and documents. A 
I 

l 

copy of such notice is attached hereto and incorporated herein as' 

Exhibit I. 

!i · .... ~. .. .... ... -,. .......... ... 
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21. On December 26, 1979, McAdams applied to the 

Corporation Commission to renew for 1980 the stamps and documents 

for 313 pieces of equipment owned and/or leased by McAdams to 

travel on highways in Virginia in interstate commerce. In 

applying for such stamps and documents, McAdams fulfilled every 
!I 
It . requirement of Article 8 of Chapter 12 of Title 56 of the Code in 
!I 
li 
!I 
II 

!i ,. 

·i 

i' :! 
!i 
II , . .. 

:I . 
I 

order to renew such stamps and documents. It is contended by 

defendants that an additional requirement to obtain such stamps 

and documents which was not met by McAdams was the filing of 

state corporate income tax returns or reports and the payment of 

such income taxes to the Department. It was then and presently 

is contended by McAdams that McAdams is not subject to file such 

returns or reports and/or to pay such taxes and therefore such 

filings and/or payments were not and are not required of McAdams . i 
to obtain such stamps and documents. Copies of the application I 
and check for the fee required for such stamps and documents are ! 

attached hereto and incorporated herein as Exhibit J. 

22. On January 3, 1980, the Corporation Commission 

i 
I 

I 
I 

notified McAdams that the Commission could .not issue or renew the; 

!1. stamps and documents neces~ary for McAdams to use highways in 
~ i 

.i 
•I . 

·, 
;• 

~: 

; 

:: 
:• 
:, 

I 

Virginia in interstate commerce until McAdams filed Virginia cor-

porate income tax returns or reports with the Department for the ! 
years 1973 through 1976. A copy of such notice is attached 

hereto and incorporated herein as Exhibit K • 

23. On or about January 24, 1980, McAdams, through its 

counsel, contacted the Department through the Office of the 

Attorney General for the Commonwealth of Virginia. In such con-

versation, McAdams reiterated its position that it was and could 

not be subject to the Virginia corporate income tax solely 

·! 47 I 
L_ 



il 
I 

I. 
II 
! 

.. .. 

ii 
II 
;i 
:I 
II 
~; 

'! 
I ., 

I• 
!' 

li 
!! 

jl 

I 

'I 

; 
'! 

I 
:I 
'I 
'j 

' j' 

,, 

and 
i 
I 

because it used highways in Virginia in interstate commerce 

did not believe it should file. Virginia corporate income tax 

returns with the Department and thus arguably acknowledge that iti 
l 

was possibly subject to such tax. NcAdams offered to the 

ruling, the Department withdraw its notice to the Corporation 

the stamps and/or other documents required for it to lawfully 

operate its vehicles in interstate commerce over highways in 

Virginia. 

24. On or about January 24, 1980. Defendant Forst, 

through his counsel, refused to withdraw such notice to the 

Corporation Commission. 

25. Pursuant to Section 56-304.5 of the Code and the 

previously described notice from Defendant Forst to the 

Corporation Commission that McAdams had not filed corporate 

income tax returns or reports with and/or had not paid state cor-: 
1 

porate income taxes to the Department for 1973 through 1976, the 

Corporation Commission was not able to issue or renew the stamps 

and documents necessary for McAdams to lawfully operate its 

pieces of equipment over highways in Virginia in interstate com- 1 

merce after January 31, 1980. 

26. Solely because of the decree of this Court, dated 

February 1. 1980, a copy of which is attached hereto and incor­

porated herein as Exhibit L, Defendant Forst withdrew his notice 
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to the Corporation Commission and the Corporation Commission 

issued to McAdams the stamps necessary for McAdams to lawfully 

operate its pieces of equipment over highways in Virginia in 

interstate commerce from February 1, 1980 to January 31, 1981. 

Pursuant to the agreement of counsel, no such notice has been 

sent to the Corporation Commission in 1981 and new stamps and 

documents were issued to McAdams by the Corporation Commission 

which will expire on January 31, 1982 unless such stamps and 

documents are renewed by the Corporation Commission. If such 
I 
1-

stamps and documents are not renewed by the Corporation I 
Commission, McAdams will be subject to criminal prosecution if it: 

I 

fulfills its obligations under its Interstate Commerce Commission! 
1,· authority and operates its pieces of equipment solely in the 
i 

i 

I 

~nterstate transportation of commodities over highways in 

Virginia after January 31, 1982. 

27. It is the intent of Defendant Forst, pursuant to 

his interpretation of Section 56-304.5 of the Code to inform, and: 

unless otherwise ordered by this Court, he will inform the 

Corporation Commission prior to January 31, 1982, that McAdams 

has not filed state corporate income tax returns or reports with 

and/or ?aid state corporate income taxes to the Department or thei 
I 

Commonwealth for 1973 through 1979, inclusive, or for any one or . 
; 

more of those years, unless McAdams files such returns or reports~ 
i 

and pays such taxes for such years. It is the intent of 

Defendant Forst in so notifying the Corporation Commission to 

have the Corporation Commission refuse to issue such stamps 

and/or documents to McAdams unless such returns or reports are 

filed and such taxes are paid by McAdams for such years. 

28. Section 56-304.5 of the Code of Virginia provides 

that no stamps or documents permitting motor common carriers to 

. 
i 

! 
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operate in interstate commerce on highways in Virginia shall be 

issued by the Corporation Commission if the State Tax 

Commissioner notifies the Corporation Commission that s'uch 

carrier has failed .to file income tax returns or pay any income 

tax required of such carrier by Chapter 4 of Title 58 (Sections 

58-151.01 et seq.) of the Code of Virginia. 

29. The Virginia corporate income tax is not, nor does l 

I-

it purport to be, compensatory for the use of Virginia highways, 

but does purport to tax income from Virginia sources of foreign 

:i ·corporations as such term is defined by the Code. 
i! 
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Section 58-151.078 of the Code of Virginia requires; 
I 

30. 

that only corporations organized in the Commonwealth of Virginia i 
or "having income from Virginia sources" shall make a report to 

the Department containing such information as will enable the 

Department to enforce the Virginia income tax statutes. 

31. Section 58-151 .03(c) of the Code of Virginia impo-

ses an income tax on foreign corporations having "income.from 

Virginia sources". 

32. Section 58-151 .02(g) of the Code of Virginia de-

fines in pertinent part, "income from Virginia sources" to be: 

(1) items of income or gain attributable to the ownership of any 

interest in real or tangible personal property in Virginia or to 

a business, trade, profession or occupation carried on in 

! 
I 

I 
t 
t 

Virginia; and (2) income from intangible personal property to the 
I 

extent that such income is from property employed by the taxpayer. 

in a business, trade, profession or occupation carried on in 

Virginia. No rule or regulation of the Department of Taxation 

further defines the term "income from ,Virginia sources". 
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33. At all times pertinent hereto, including but not 

limited to 1973 through 1979, inclusive, McAdams has not had any 

income, gains, .losses or deductions attributable to the· ownership 
i 

I of any interest in real or tangible property in Virginia, has not: 
. I 

j1 , carried on any business, trade, profess ion or occupation in 
II . 
11· Virginia and has not had any income from intangible personal pro-

.~· perty employed by it in a business, trade or profession carried 
.,, 

. I .. 
'; 

=· I~ 

~j 
•I 

on in Virginia, with the following proviso;·McAdams has 

transported commodities in interstate commerce over highways in 
,_ 

H 
i! Virginia which Defendants assert and Plaintiff denies is income, i 
,: 

'j 
,I 
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j; 
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gains, losses or deductions attributable to the ownership of·any 

interest in real or tangible property in Virginia, the carrying 

~n of a business, trade, profession, or occupation in Virginia 

and/or is income from intangible personal property employed by 

Plaintiff in a business, trade, or profession carried on in 

Virginia for purposes of Title 58 of the Code. For the period 

designated in this paragraph, McAdams did not have any income 

from intangible personal property located in Virginia, did not 

transport commodities intrastate in Virginia, did not own or 

store any property in Virginia, ~id not execute any contracts in 

Virginia, nor did it have any salesmen or officers in Virginia. 

For the period designated and the reasons indicated in this 

paragraph, McAdams did not file any Virginia income tax return or 

report or pay any Virginia income tax to defendants. For the 

same period of time, McAdams has been subject to and has paid all 

~i Arkansas taxes required of it. 
'I 

.. 
lj 

r; 
I 

.: .. 

.. 

34. At all t~mes pertinent hereto, including but not 

limited to 1973 through 1979, inclusive, McAdams paid all motor 

fuel road taxes required of it to the Commonwealth of Virginia 
51 
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for its use of highways in Virginia in the interstate transpor-

tation of commodities. At all times pertinent hereto, no such 

taxes were required to be paid or were paid by McAdams for the 

intrastate transportation.Jof commodities in Virginia as McAdams 

did not and does not presently transport commodities intrastate 

j 
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I 
i 
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. t 

i 
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! 
in Virginia. Neither the payment or subjecting of McAdams to the: 

i 
motor fuel road tax determines whether McAdams is subject to any ! 
Virginia corporate income tax • 

35. If McAdams does not have to file state corporate 

I 
i 

L 
j 

ii ·income tax returns or reports to Defendants and/or is not subject~ 
j. . 
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to the Virginia state corporate income tax, the Code of Virginia 

would not permit Defendant Forst to notify the Corporation 

Commission of McAdams' failure to file such returns or reports 

and/or to pay such tax for 1973 through 1979, inclusive, or any 

one or more of these years, and would not permit the Corporation 

Commission to refuse to issue all necessary documents to McAdams 

to use highways in Virginia for the interstate transportation of 

commodi t.ies. 

36. If Defendant Forst notifies the Corporation 

Commission that McAdams has not filed Virginia state corporate 

income tax returns or reports and/or paid Virginia state cor-

porate income taxes for 1973 through 1979, inclusive, or any one 

or more of such years, substantial and irreparable harm will be 

suffered by McAdams and by the general public in that: 

(a) McAdams will not be permitted to lawfully 

transport commodities in interstate commerce over highways in 

Virginia after January 31, 1982, when its present stamps expire; 
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(b) McAdams will lose substantial amounts of busi- I 

ness and a substantial number of customers; 

(c) McAdams will lose approximately $618,131.54 in 

annual gross revenues; 

(d) McAdams will not be able to be compensated for 

such losses by an increase in fees unless it can obtain an appro­

val from the Interstate Commerce Commission for such an increase; I 
and r 

(e) The public served by McAdams will be depr~ved ! 

of McAdams' service in obtaining receipt or shipment of goods in 

interstate commerce along routes primarily or exclusively served 

by McAdams. . 

37. For the years 1973 through 1977, inclusive, 
. I 

McAdams: 

carried an average of 35 (thirty-five) shipments per year to 

designations inside Virginia from points of origin outside of 

Virginia and carried an average of 7 (seven) shipments per year 

to designations outside of Virginia from points of origin inside 

I 
I 
I 

Virginia. 

the number 

inclusive. 

Such average number of shipments are representative ofl 

of such shipments in each year from 1973 through 1977, I 

38. In 1978, McAdams carried 40 (forty) shipments to 

designations inside Virginia from points of origin outside of 

Virginia and carried 9 (nine) shipments to designations outside 

Virginia from points of origin inside Virginia. 

39. In 1979, 'McAdams carried 51 (fifty-one) shipments 

:; to designations inside Virginia from points of origin outside 
It 
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Virginia and carried one shipment to a designation outside 

Virginia from a point of origin inside Virginia. 

40. In each of McAdams' trips to designations inside of 

Virginia from points of origin outside of Virginia during the 

years of 1973 through 1979, inclusive, the designation in I' II 

i.! .. ·virginia was not the ultimate destination for such vehicle or . 

;i McAdams left Virginia without a shipment of property on bo~rd. 
I• 
ji 

I' 
41 • At all times pertinent hereto, including but not 

ij 
.. limited to 1973 through 1979, inclusive, approximately 95% of the 
ll -
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miles traveled by McAdams in Virginia in the interstate transpor-

tation of commodities were "bridge milesn, as such term is 

hereinafter defined. The remaining five percent of such miles 

were traveled to deliver commodities from consignors located. out-~ 

side of Virginia to consignees located inside Virginia or from I 
consignors located inside Virginia to consignees located outside l 

of Virginia. 

42. At all times pertinent hereto, including but not 

limited to 1973 through 1979, inclusive, approximately 60% of 

miles traveled by McAdams in the interstate transportation of 

commodities in the United States ·were bridge miles. The 

remainder of such miles traveled were traveled in any one or morei 

of the 50 states to deliver commodities from consignors located I 
outside of that state to consignees located inside that state or I 

I 
I 
I from consignors located inside that state to consignees located 

outside of that state. 

43. In the interstate transportation of commodities, 

McAdams' pieces of equipment traveled the following miles for 

1974 through 1979, inclusive: 
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Year Total Intercity Intercity Mileage II 

II 
Mileage Traveled Traveled in Virginia 

II 1974 9,096,058 249,22.~ 

1975 8,673,136 138,727 
I 

I 
1976 13,408,102 259,657 

II 1977 20,660,618 253,716 

I 1978 27,126,050 435,328 I 

1979 35,182,928 1,103,670 

l! The miles indicated in this paragraph reflect all highway miles 
h 

ii 
~I 
j. 
,; 

;I t 
I• 
:• 
ij 
i; 

traveled, including miles on toll roads. The mileage indicated· 

as traveled in Virginia includes "bridge miles" as well as miles 

traveled from consignors located outside of Virginia to con-

:! s ignees located in Virginia and from consignors located ins ide 
•I 
1: 
!I 

., Virginia to consignees located outside of Virginia. 

, . .. 
"I 

44. In the interstate transportation of commodities,· 

~~ McAdams' pieces of equipment traveled the following percentage of 

! 

I 
i 
~ 

' l 

I 
1-

miles on highways in Virginia as compared to total miles traveled. 
I~ 

.. 
:: 

~ i 
I ~ 
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for 1974 through 1979, inclusive: 

Percent of Total 
Miles Traveled 

Year in Virginia 

1974 2.74% 

1975 1.60% 

1976 1.94% 

1977 1.23% 

1978 1.60% 

1979 3.14% 

The percentage of mile~ indicated· in this paragraph is based upon 

all miles traveled on highways in the interstate transportation 

of commodities in 1973, including toll roads. 
·s3 
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45. The miles and percentages reported in paragraphs 42: 

and 43 are representative of the miles and percentage of such 

miles traveled by McAdams in the interstate transportat.ion of 

commodities in 1973. 

46. At all times pertinent hereto, including but not 

limited to 1973 through 1979, inclusive, the roads in Virginia 

primarily used by McAdams in the interstate transportation of 

commodities were Interstate Highway Nos. 81, 83, 95, 64, 70, 66 

and 77 and U.S. Highway Nos. 15, 33, 58 and 460. 

47. ·The term .. bridge miles" wherever used herein refers• 

to miles traveled through Virginia or through any single state 

from a point of origin outside of that state to a designation 

outside of that state without any pick-ups or deliveries of com- .

1 

. 

modities in that state. The Defendants do not stipulate that 
I 

such term is synonymous with the term "vehicle miles" as defined ~ 

by §58-151.050 of the Code. I 
I 

48. The term "pieces of equipment" wherever used herein: 

refers to motorized power sources used to pull trailers in j 

interstate commerce over roadways • 

49. The term "tax reports" wherever used herein refers 

to Virginia State tax returns with all attachments thereto. 

so • The facts contained in paragraphs 42, 43, and 44 

. : are stipulated to by Defendants for purposes of this litigation 

,r 
only. 

,. 

I 

51. McAdams' only source of revenue is generated by its: 
! 

transportation of commodities in interstate commerce • 
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modites 

52. McAdams charges its customers for transporting com-

in interstate commerce· by the weight of such commodites I 
and by the mile traveled. Such charges vary by the commodity to 

be transported and by the distance to be traveled. Thus, if a 

non-exempt commodity· is to be transported 1,000 miles, the charge 

I 
~! may be One Dollar ($1 .00) per hundred weight; but if the same ,; 
II commodity is to be transported 3, 000 miles, the charge may be 
I. 
;: more than One Dollar ($1 .00) per hundred weight. 
;! 

.i .. 
II 

53. Nost of McAdams' trucks are not owned by HcAdams 

but are owner-operated. HcAdams charges its customers a fuel 

surcharge for the miles traveled by such owner-operated vehicles. 

The money collected from such surcharge is passed directly on to 

the owner-operators. 

54. The above stipulated facts are all of the evidence 

which is to be presented to the Court in the above-entitled 

matter. 

B. J 1cADAMS, INC. 

By~)~}\,){~ 
~-~ · Counsel 

l.JILLIAM H. FORST 

State Tax Commissioner 

By ~ fJ· t)H.:{~ C-:x.~ 
v Assistant Attorney General 
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September 17, 1976 

Mr. Frc:!nk ..T. Mirke -~ 
.....-...-------~·--------- .......... -..... ~. -corporate Income Tax Division 

Department of TaKntion 
P.O. Box 6-L 
Richmond, Virgi.nia 23282 

R~: B.J. McAdams, Inc. 
Tax No. 0776390 - Virginia File B-44180 

Dear Mr. Hirkle: 

This letter is in respon.se to your request for 
information made on September 2, 1976, in regard to 
above-referenced motor carrier. This office is in 
receipt of a copy of a letter from Edward A. Dore, 
Director of Income Tax Division, Department of 
Taxation, in regard to the above-referenced matter. 
This letter and attachment indicate the Department's 
position as to non-resident motor carriers. 

! 

the 

At first reading the Dare letter would seem to 
indicate that the staterof Virginia is attempting to. 
change the law in regard to state taxation of interstate 
conunerce. However, upon more closely examining the 
situation, as indicated by~you, the state of Virginia 
is si~ply attempting to identify motor carriers whose 
operations in Virginia arc such that they should pay 
Virginia income tax. B.J. McAdams, Inc. is not one 
of these carriers. 

B.J. McAdams, Inc. presently docs not have 
authority _IQ originate any traffic in the state of 
Virginia. I B.J. NcAJams, Inc., hereinafter referred .... 

l/ 
In Intcrst:1te Commerce C()mmission Docket HC-13l•922, 

Sub 26, B.J. HcAdams Jid origi11atc traffic in Virginia, 
However, this authority was sold in 1975. 
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Mr. Frank J. Mirkle 
September 17, 1976 
Page 2 
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to as McAdams, does not· participate in joint-line or 
interline traffic out of the state of Virginia. McAdams 
maintains no facilities in the state of Virginia. 
~fcAdams is a motor carrier of specific commodities over 
irregular routes in interstate commerce. B.J. McAdams 
is engaged exclusively in interstate commerce when it 
is within the state of Virginia. McAdams does have 
authority under Docket MC-134922, Subs 14, 29, 55, 70 and 
93 to transport specific commodities into the state of 
Virginia. However, McAdams has not been transporting 
loads on these subs for a considerable length of time~ 
The great majority of all McAdams trucks moving through 
the state o.f Virginia are hauling exempt commodities. 
These trucks travel primarily Interstate 81 and U.S. 
Highway 50. The trucks make stops for fuel only. The 
main stops for these trucks are located at Bristol, 
Roanoke, Raphine and Winchester, Virginia. The pro rata 
rate of total miles for the state of Virginia to total 
McAdams m~leage is 1.60%. 

-·-·---~----
The main issue here seems to be whether the use _of 

Virginia highways is a sufficient nexus to subject such 
users to Virginia income tax. It is well established 

· that labels are not controlling in determining the 
constitutionality of a tax. The courts .will detennine I 
for themselves the practical operation of such a tax. ~ 
The Code of Virginia, §56-304-5 states that no·warrants, 
exemption cards, registration cards or stamps shall be 
issued until applicants foT. such have filed returns or 
paid in full taxes required under Title 58 of the Virginia 
Code. Title 58 of the Virginia Code, §151-050, subjects 
motor carriers of property or passengers to income tax 
on a pro rata basis. Tltis section together with §56-304.5 
effectively prevents mota~ carriers from transporting 
commodities into, through or. out of the state of 
Virgini .. ;. unless they hilVC fi!ec a:ld/c'!:" pai:! this income 
tax. The l.!nforccmcnt of such provisions would amount .. to 

.... 

2/ 
- See: R;tilwnv Express Agency," Inc. v. Vir[Jini«, 347 
u . s . 3 s 9 n~--s ?. ) . 
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a privilege tax and an undue burden on interstate commerce 
if the motor carrier is engaged exclusively in interstate 
commerce. l/ -

The federal courts have struck do~1 under the Commerce 
"Clause. state taxes upon business that was exclusively 
interstate in character. As stated previously, the state 
of Virginia is of the opinion that the mere use of 
highways is a sufficient nexus. This very contention 
was discussed in Uiller Bros. Company v. State of 
~1aryland. 34 7 U. S-:--340tf954). Mr. Justice Jackson 
stated as follows: 

"The course of decisions does reflect 
at least consistent adherence to the 
one time honored concept; that due 
process requires some definite link, 
some minimum connection between a 
state and the person, property or 
transaction it seeks to tax. Thus 

r 

the court has frequently held that 
domicile or residence more substantial 
than mere presence in transit or 
sojourn, is an adequate basis for 
taxat~o11, including income, property, 
and death taxes." (344-345, emphasis added) 

'}_/ 

• ~· 

A case in point wi.th the instant situation is ~E_ector 
Hotor Service, Inc. v. Dennis P. O'Connor, Tax 
~o!!!I_nfSsfot!_~~ •. 'fli1ru-:-s-.-o02 (19!>1); ~n ~pector -the state 
of Connecticut attempted to collect a tax upon the 
frf" .. tltCl·,is~ of .:orpvration for the f~ ... :l .. vilc~c of Carrying 
on or doinlj business in that state. The Supreme' Court 
found that the petitioner wag cugaecd only in interstate 
transportation. That it was authorized by the Interstate 
Commerce Coamnission to do certain interstate trucking 
and by the. Connecticut Public Utility Commission to do" 
part of such inters t;J tc true kine in Connecticut. The 
Court stated that the all-important "operating incident" 
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... 

.. ·· ... ... .. 

... :• ,.. ' . ·. ~ . ~ . .., ...... ·7 -,.'.:!·· . ~-·- ........ 
It would appear from the above-quote that the mere 
presence or sojourn through a state is insufficient nexus. 4/ 

In September, 1959, the U.S. Congress enacted Publi~ 
Law 86-272. ~/ Public Law 86-272 has been construed to 
limit the ability of states to classify certain activities 
as minimt~ contacts. Section 382 of this law prohibits 
states, or any political subdivision thereof, from 
assessing or imposing any net income tax on any person 
on income received from interstate commerce. Although 
this law has dealt mostly with interstate purchase and 
sales activity, it may be construjd to cover motor carriers 
engaged in interstate commerce. 6 

. 31 
of the tax did not exist because there were no intrastate 

commerce activiti~s by the petitioner. The Court concluded 
that although the taxing potvex· is inherent in sovereign 
states, these states delegated to the federal government 
of the United States the exclusive power to tax those 
privileged to engage in interstate commerce. See: U.S. 
Constitution, Article I, §8, Clause 3. 

4/ . 
- The case law on this point would substantiate the 
statement by Justice Jackson.. Sec: McGuire v. Trefry,· 
353 U.S. 12 (1919); Lawrence v. State Tax Cc~nission, 
286 U.S. 276 (1931); G~arcnj_t_ee Trust Co. v. Virginia, 
304 U.S. 19 (1938) as examples. 

1! 78 Stat. 555, U.S.C.S. §381 et. seq. 

§_I 
For recent cases invol vine thi.s lclW sec: Ey....£_~_Y.· 

Frar~!;_!.~,. ,juu<.:n_ .• '•09 U.S. 91 (1972); ~llc~.bl!!g C?L.ton Co. 
v;_ P1~.£!!~· 419 U.S. 20 (197'•): Rnndwa_y_ .Express, lnc. v. 
U1.rcctor, Division of Tax. 50 N ... 1. 471 (S. Ct. N.J. , 196 7); 
'C"Ii'ii-rEr0nc. v ._)<J ii·~SI.ej, 109 N.J. 22, 262 A 2d 213 
T'S. Ct. N.J., 1.'970). 'These case~ substantiLatc the point 
of the necessity of minim1m1 contact. The public law 
86-272 has been interpreted to be a limited prohibition 
based on the legislative approach being negative rather 
than positive in inference. See: U.S. Code Congressional 
Admini~trativc News, 86 Cong., First Scss., (1959). pp. 2548, 2551. 
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In conclusion, it is the op1n1on of this office, based 
on the facts provided, that B.J. McAdams, Inc. should not 
be held liable for the Virginia income tax. We would 
appreciate disposition of this matter as expeditiously 
as possible. If we may be of any further assistance 

.please do not hesitate to contact this office. 

Sin(.;erely your::., 

~~a; 
Copy: B.J. McAdams 

... 
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OctobBr 6, 1976 

Mr. Euaone D. Anderson 
910 17th Stroot. li.U. 
Uuhinston, D. c. 20006 

Dear Mr. ·Aadorcon: 

llor B. J. ~\data.~, Inc. 
tax t~. 0776390 -
VU'ginia fUo B-44180 

Your lottar of Sopt~er 17, 1976, to Hr. lr&nk J. Markel baa been 
forvard~ to ~Q for roeponoeo I hopo I vill ba able to clarify for you 
tha rationAl~ upon which th.a ~n1m&lth of Vir;ini.A foals that it b.a:t..e 
juriediction to tax cote~ eQrrtara who darivo iQcoma throuah u.o of 
V1ra1n14 hiahvcye. Vbile th~ Dcpar~t of Te~ation dooo not ~ucation 
~ny of th• otat~nto yoq ~Ava ~o rez~rdinc MeAA~' activity in 
V1~sin1A. it nGvortboleae ~intaina thQt McAdam• 1a eubjoet to th~ 
vtr,ini& inc~ t~ ~ cotor ccrriare baeed en ita milOG&e tTcvolcd in 
VirginiA. -

4 

leu bl.lv«a &u{iJCUtt'-d that: ths maill iacsue ia whothott u~e of VirginiA hi~h-

I 

. 1 

. ~ayu providsa aufficioGt ne~uo to aubjsct zotor carriftra to VirJini4 
!ncOZ)G tax. '111ia teat waa ditu~uo&$d. in tho CAM ot )lorthvaet~rn Statu 
Pcrtl.und Ca.~nt. v • .§.!:ete of llinn!!~Ot?\ rwd T. V. \!!!113m•_ v. ~~khea­
Vf?.lVGfl Emd F:f.tti&.lf.S!.&- !nc o:..• l53 u.s. 450 (1959). n~!1 Dcpartr.tent -e:aint4ine 
t~wat on tho b:tni" tJf tbo ra tiotVlla and lt\u1f'.t.sgn :ln that docimL>-a thAt 
tb.e Vir3inia inc~~ tex on ~tor c~rr13ra io v:al:ldly i.:poeed. Und."r th~ 
duo proCQ80 clcu=~, & OtAtG hao vOV2r tC ~p~so tax~e U~OD 1n4tr~nt&­
l.it!.oo of intorcte.tc car.:morc:G ..,'"hen tbA tm: in pra&cticlll Of.JOrntiou ~~" 
rmlotion to oppportuniti~~. boueltto or protacti£u cont~rred or afforded 
loy th-8 tAXinS ateto. Drmnift l...tt·vi'.y!J, In~. v. U~hrAt;lt~t Stata 1\o.-:.rd, etc. 
347 u.s • .590 (19!J•\). A z:otor Ul""T:!Ar \.--b:lch e&rno ita in.ca.:&a r:~t·ryics 
troi~ht or pee~en.s~rc ovsr b1&hwaya ill cloarly contat~o~plat.3d by th!a 
lc.ngu.e.e". V1re;1nio provides oany Del:Vicao ~1;\ich cmAbla N~otr..t" earriera 
to opnrcta $lf1c1~ntl7 and protitAbly in tha ~~nt of fraiaht or 
pasmGngere throu:h tba otat~. 

Exhibit B 
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D. Anderson 
1976 

You al~:~o contend thAt §§ 58-151.050 and 56-304.5 ot tho Codo of Virginia 
(1950), as _4mended, oparato in ouch a way an to convort the income tax 
to a prohibitod privilege or liconaa tax. Section 56-J04.S is a regula­
tory proviaion, intended to aid tho StatQ Corpor~tion Coaoiosion in tho 
r£:~gul£tiou of 1:1otor carriers which usi! the h1ghvayo of Virginia. It 
prov1d~$ that no ron1stration card vill be iseuad until the eppl1cant 
baa paid certain attlto toxea. Additionally, no registration cl!rd is to 
ba isoucd to a motor carrier, in tbs avant thG Tax Commiaeioner notifies 
tho State Corporation Cou-=i.tJsion that tha motor c.a.rrior h.na not paid ita 
incoeta taxes. In Snector Hotor Sorvi.ce v. O'Connor, 3lt0 U.S. 602, 
71 S.Ct. 506 (1951), the Suprema Court dcclarod 1:bat vb~ro thCl 1ncid=ca 
o! a tax 'tl4B o&t the pr!vilogo of coL'Uiuctins an iuterZltate bueinc.ao, tho 
ta~ va:s unconstitutional. Uorc, the incidence oj! tha!l inc~ tax 1a on 
net· income, not on the priv~lo.gG of conducti113 an intsratAta buainoaa. 

Section 36-304.5 po~ita the Tax Comaicsioner to authorizo the State 
Corporation Co~iosion to withhold a rogistraticu certificate tor failu:e 
.to pay the inc~a tax. 'fhe Commiasioner ia not requir~d to pama on thi• 
1nform.atiOJl\ and it 1~ conttliilplatod thAt this ~euedy will be invo):.ad 
only as 4 laat rc~ort, after normal inc~e tax collectioc procedurea 
bavB fnilQd. Aa it applicm. to thQ incogo t~, t 36-304.5 11 merely a 
oupplc.\ll!ental aid iu tho collection t\Achinory And cannot ba considered to 
b4vo convorted the in~ tax into A t&:c on th.o pr1.v1lescs of duinr, 
buaineDa in Virginia. 

thG CQ.Ot.a ot Millar Brothera r~ v. M!lrylond 3-47 u.s. 340 (19!14) haa no 
ap,lication in dstarcining the validity of 4n.inco~A tAX on motor earrtora. _ 
nuat CQCIO i.nV()lVed l1 CSf.tu~tion vhoro the 8 t4tO of Maryland tried to 
co~cl ~ o~t-ot-mt4ta reteil aarchAnt to collect ita ua~ t~. The 
Sup;:~ Court ruled th4t MarylAnd did not b4va ju~i.odiction to requira 
on out-of-otato retailor to be ita collsction 4gent. As you havG noted, 
tho Court etctod thllt ''rMlre prettJonco 1u trAnait or oojourn" io not 
autficicut to provid~ A basio for tcxation. In trnval1na over Virginia'a 
higlNaye a ~tor cnrrier 1o conductinz its buaine2a activity and earning 
a profit. ConKcqucntly, A motor cArrier ostabliehftn a much ~re cubatan­
tial praaenca in Virsinia th£n that r~gardcad au inadoqU4te by tho Court 
in Millet' Broa. 

Public I.au 86-272 ale~o hntJ no baa ring on thio casa. Aa you have rocog­
nizad, that lnw 1~ A limited prohibition vhich prohtbitD e otll.t~ tram 
tc~in~ en ontity who~o only ectivity in VirKinia io th• 8ol1citat1on of 
AQleo. A ~otor corrior does not avon eng~go in aal~s oct1~1ty, 4nd in 
tdJ.Y c'\·cnt. i·ta prot' it-ae1rnin3 nc:t1\f'1ty in Virgini4 clo~rly cmcccd:a tha 
jur~dictioo~l toat not to~th in P.L. 86-272. 

.. ·. 
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Hr. liul~ttn~ D. Auderaon 
Octob~r 6, 1976 
Pa.cc 3 

I hope.thAt thio letter hns clearly eat forth the po11ition of tbn 
Dcpart~nt of Tcxation in thim cattor. If I csn ba of any furthar 
corvice to you, plBaoe foal fr~e to writG. 

Sincorely, 

Willinm J. lleo t • Su,>erviaor 
Corporation Tax Section 
IucomG Tax Division 

WJW:aha 

.c 
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Mr. William J. West, 
Supervisor 

November 4, 1976 

Corporate Tax Section 
Income Tax Division 
Department of Taxation 
Corrunon\vealth of Virginia 
Richmond, Virginia 23282 

Re: B. J. ~1cAdams, Inc. 
Tax No. 0776390 
Virginia File No. B-44180 

Dear Mr. West: 

202 296-2660 

. This letter is in response to your letter of October 
6, 1976, re above. Perhaps a conference is in order. The 
reason I suggest this is because B. J. McAdams, Inc. ~as 
no objection to paying those taxes it owes Virginia (it 
has already paid $6,489.23 to Virginia for the first nine 
months of this year just for the privilege of using 
Virginia's hif?ways), but, under the cases you cite in 
your letter, = B.J. McAdams, Inc. is not liable for a 
tax ~n its income. 

:The cited cases concern a tax on net income from 
interstate operations of multi-state corporations e~gaged 
in "local activities." The cases require a minimum of 
employees stationed within the taxing state and real 
estate, ov..rned or leased. B.J. HcAdaMs, Inc.has neither. 
Furthermore, a review of the background and legal basis 
for the Supreme Court holdings reveal a consistent position 
in regard to the amount of activity necessary to subject a 
corporation to jurisdiction of a state for income tax purposes. 

1/ 
Nortln-.:_t_:_~~-"=.rl~~.E_t_ 1 <~~~d C~:l_l~~~~--ComE;H~I_~·- "HinnP.:~_otn and 

T.V. H:i.lliams v. Stockh;Jm Valves anti Fitt:~ng_s, Inc., 358 
U.S. 4)0(T~59) ; Braniff Airways, Inc. ·.'. i~ebraska State 
~oard I 31~ 7 u.s. s~r(J~I9"54) . 

Exhibit C 
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The jacts relied upon in the cited cases may be summarized 
as follotvs: 

(1) regular and ·systematic solicitation of orders 

(2) maintenance of sales offices and equipment 

(3) employment of personnel on a local basis 

(4) personnel conducted substantial solicitation 
order receipt and forwarding of transactions 
to the corporate headquarters 

(5) orders and sales were made on a delivered 
customer location basis 

(6) the involved corporations maintain regular 
contact with custcmers within the particular 

• state attempting to impose the tax 

Just.ice Clark sununarized the holding of the Supreme Court 
in the Northwestern Portland Cement case by stating: 

"He conclude that net income from the interstate 
operations of a foreign corporation may be 
subjected to state taxation provided the levy is 
not discriminatory and is properly apportioned 

~ to local a~tivitics within the taxing state 
; forming sufficient nexus to support the same." 

(at page 452, emphasis added) · 

The Court noted that the above-listed activities "form 
a sufficient nexus between such a tax ~nd transact~qns 
within a state for which the tax is an exaction."_/ 

The Court further states that corporations must be 
involved in local events to forge "some definite link, 
some minimum connection" sufficient to satisfy due process 

2/ 
Nortlnvcstern Portland Cement Company v. Hinnesota, 

supra at 464. 

-------·----' * 

,·. 
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requirements. 31 In summary, the cases cited by .the Virginia 
Department of Taxation presuppose sufficient local activities . 
to establish the nexus. Further, all parties involved in 
the cases cited were conducting extensive local activities 
within the taxing state. The Virginia Department of Taxation 
concedes that the activity of McAdams in Virginia is limited 
to use of Virginia highways. 

The Virginia Department of Taxation cites Braniff 
Airwavs, Inc. v. Nebraska State Board, 347 U.S. 590 (1954) 
as additional precedent for the 1mposition of the involved 
income tax. Therein the Supreme Court stated: 

"The basis of the jurisdiction is the habitual 
employment of the property within the state . 
... this leaves it in the position of other 
carriers such as rails, boats and motors that 
pay for the use of local facilities so as to have 
the opportunity to exploit the commerce, traffic 
~and trade that originates in or reaches Nebraska. 
·Nebraska certainly affords protection during such 
~stops and these regular

4
}andings are clearly a 

benefit to appellant."_ 

Such language is the rationale and basis for state road use 
taxation. 

3/ 
N~rthwcstern Portland Cement Companv v. Minnesota, supra 

at 465; H!ller Bros. Companv v. Maryland, 347 U.S. 340, 
344-345 (1954) wherein the Court articulated the limits· of 
state jurisdiction for tax purposes~ The Court stated: 
••rhe course of decisions docs reflect at least consistent 
adherence to the one time honored concept; that due process 
requires some definite link, some minimum connection 
between a state and the person, property or tr~nsaction it 
seeks to tax. Thus, the court has frequently held that 
domicile or residence more substan~ial than mere presence 
in transit or s~ourn, ~s an r1dcC}ll~lte basis for taxation, 
inc lua~ng incorn·c, property, and death taxes... ( cmphas is added) 

'•I Braniff Airw~s v. Nebraska State Board, supra at 601. 
Further cit~ng Johnson Oi1 ~£~n1nl C~p~nv v. Oklahoma, 
290 U.S. 158, 162 (1933) ada1tiona · c1tat1ons omittea. 
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t~-:. w (" 

. As I stated, perhaps a conference is in order. I 
suggest this in order to clarify this matter for good 
beciuse it seems so clear that McAdams is not subject 
to Virginia income tax. 

Sincerely, 

~~~pa::-!?@~u'k 
~,(/ 
Euge·ne D. Anderson 
Attorney for 
B. J. McADAHS, INC. 

::: 

j . 
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November 16, 1976 

Eugene D. Anderson, Esquire 
910 17th Street, N.W. 
W~shington, D. c. 20006 

. \' . Re: 
lax l'lumber 07 G!9o 

·virginia File No. B.- 44180 

Dear ~1r·:- Anderson: 
t 
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This letter is 1n response to your letter of November 4, 
to Hr. William J. West concerning the incume tax liability 
of B. J. McAdmns, Inc. You have indicated that you wish to 
have a conference concerning this rnntter, and of course we 
would be willing to have you come to Richmond and express 
your views to us personally. In connection with such a 
conference, it may'bc desirable for you to submit an a~pli­
ca tion ;f. or administ.ra tive revie\v pursuant to Section 58-1118 
of the Coc.le of Virginia (1950), as amended. 

'. ·.· ... . 
.. ~ . .. ~:..: ... 
· ... t •. 

. . -· . · .... ~. :: 
I have reviewed the correspondence between Mr. West and 

your!ielf 1 and it appeu:r:s that there· is d.ic.,1grccrnent as to 
the applicntion and meaning of languagf! in certnin c«ses, as 
such language bears on the nbi lity or the Common~.Jcal th of 
Virginia to tax intcrr>tnte motor C(lrri.crz. For example 1 on 
pag~ 2 of your letter you cite litn~ruagc from the ~Jor.tl~· . .;estcrn 
J>ortli\nd Ccmr:~nt case. You hilvc tnkcn the pc!>ition tht\t 
~J\.1 !;;·t.rcc c r:;-t' k I G s nnun. \ r y 0 r: l he ho 1. c] i 1\(} 0 ( l he .Sup ("(.~tl\Q CO\l r t 
in that Cc:\~0. pr.'f.!Cl\\d0.S the l'.cJX~l:i(ln o[ rnotot· GilrriCr!i $UCh 
as n. "'T. tlcl\d ~~~n~, I J, c. , by l h(~ CornmornvPi'\ll. h o ( Vi rC) in i i'l • The 
DC'pilr.tmcnt of Taxation i~ o( the opinion Lhat the langu;tgc 
cnablc5 the ncporttuent to '':.scss the· til:<. It )!; clc~r. that 
the tax is not dj~ct·imin:1Lory, !or it i~ irnpo~:~d upon all 
motor carrier!;. J:'urthc-r, it i ~ prop·.:'r .. r oppnr.t i on0.d, 
a c co r cJ i. n g to t h C! m i 1 c l"HJ e [ c..n1 n u 1 ,., , t o l o c .-·tl C:l r. t i v i t y i n 
vi r ~d. n i ~l • '1' h c D c r" r. L m (! n L con r; .i d c r ! ; t hr. c.: on <1 u c t o C t h c 
bu~inc~~ o[ movin9 per!;on:, .or frci(_1ht ovr~r ViJ"<Jiniu hitjh'wotuy~ 
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/· i.(..~J 

/' (5-':U. (~ 
j~gcnc D. Andcr!jOrt, E~quire 

/November 16, 197G 
./ Page 2 

.>/: 
·'~····· 

.)" as sufficient locnl activity to establish nexus fo.r taxation. 
'l'he Department of 'I~axation is of the opinion that the cases 
cited do support the imposition of the t~x, while you feel 
that such activity is insufficient to allo\v the Common\oJealth 
to impose its income tax. 

As I indicated above, you are most \·Jelcome to appear 
before us in person and explain your position more fully. 
HO\Jever, it appears that there is an irreconcilable dif­
ference of opinion concerning the interpretation of certain 
language in Supreme Court cases. You have interpreted the 
language to bar taxation of the income of interstate motor 
carriers, while the same language is relied upon by the 
Department of Taxation as a basis to support such taxation. 

.. 
" : . 
... . .. . 

2-iost sincerely, 

!;6,-::t / /d~jl-:,.e_ 
Glenn R. ~1oore 
Assistant Attorney General 

'· 

·. 

I • l 
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DEPARTMENT OF TAXATION 

W.r. Euacna D. Altd{\r~~ 
At ton:oy-at-La~ 
r,1o 17th e~~cot. m1 
t!a::Jbinstoo, D. C. 2000~ 

~ I n • .J o I4e..>\dc=a 0 IclC. 

RICHMOND 23:!62 

Vi~31c1-" It:.c:~a T~~ rotul;'C:;, 
1073, 197 .. \, t1'0d 1973 . 

· Th!&t 1o in lrO?lY co pQ3t aor=ocv«~dec~Q c~t.:arnina th.o 11l1a~r. n~ Vi~oiuia 
1~cfT"J.O t~t: rc,tus::no fo-.r th.a eb-o,,a "r•.letQ ned Ur. Clarro 5!. J•fooTo co lottvlt 
l'.n ~~P~7 to y~ct- lQttcr of !loV\'a~i>.ir 4, 1976 • 

• 
~o aa~a1u. poio~ out tl\.!~t tha Co~...omr;~ltth rJf Vit."ninil& h!!o tor~n tl!a p-o~ition 
'th~t tb~ t-..cei,.Jity of t:raao!~rtina pr.•l9rJOQtSQ:"a or prot'arty thr:n1ah tl-~ Gtcta 
of V!:o~iaLl t:;i•.;"Qc 1·i~s to Vircinf..a ~c.src:a income f{Jl~ tsOtO't' Cm'ltriGro o.nd 
ta~t cuch !U:Ucauo 1u V:l1r3UtiA conotitutoa a ·~~uua" ~frif!i{:.·,:;t; for tho 
i~:il'~'-'1tian of tC:l. X ... hit1 poait1C'l1 ia G~:r Qult:1.UQ.t1t;m ill l~tally COt!nd and 
doiencibla. 

:;: 
"\ShonGJVcr Qln-:,' t=.::p:lyax lit-lblo u.~d:)r thG l4v to fil12 c S tata 
tau roturn trl.Ch tha DGp$rtta.ant: of 'i'c.x.~t1061 ~hall fail or: 
rofuaQ co d~ud to ftl~ a corr~~t arA prop3r r~turn, tha 
Dopart:cen~ .-::y c:.arun en eat~~$ of tb~ ·amount ot tQ%ell 

dura tha U~llt.a by ouch t 3J:Plt)"Qr, £'i:'c-::n cny inforcust1on in 
ito potlCQ!:lGJ1~, a!:ld &oc."va tho taxr.ta, p0nalti~u 4nd 

!.nt;,l:'oot de~ th..a 8t.ato by aucb tr~pay11r. '' And Setet1on 
~6-30~.5, C~do of Vlr~inlaz 

"No u.1.rrnnt. ("'J.:C.!ilptioa cord, rc3lotration c.11rd or et~v.p 
gl~ll ba icouad ualeoa ch~ np~l!cant cert1~1~Q that ho h~a 
r.-.A:.t!o all roud t"Qport.~ ag.d pft1rt nll .-oad t!lXD" dun iL·on h1:l 
und~r hrt1.cV!a 11 (!;~ct1on 5fl-627 nt aaq.) nnd ll (Section 
3U~3l1 clt r.c~.) of Chaptflt" ll of ·r1tla ~U of th·'l Cod" 
ot V1.&7stini~, nor ohall .:ny a~uch warrant. axct\.-.ption c:&rd, 
r;,ato:Jtrt;t.i-.Hl ca1·d or attltnp ha 1acued it thfl Statfl T.:t~ 

Co;.:'l!ooicr:.cr cluall hova not1t1-'ld th11 Cu~::"""_atnnioaar that tha 
cpplicicnt b~o f~iled tn flln ~ny r~turn or p~y 1n tull 
~&ny taJt raqu!.rttd o! hl:;1". tJndAr Cha~tor 4 (Scc:t1on 58-1}1.01 
et ue>q;) of Titla .5u o! tha Codca of Vtr~1nl4. 
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. ·~ ( .;a..... . 
... ~· 

Hr. EugQ1a D. .\ndarcon 
1'030 2 
Juna 28, 1977 

(fj . 
(~ 

· In vi~ of outr p.ocition ond. r.andor tha Tm:t Codg of Virginia~ t:o ar0 
o~~tn r~q~eor.ing full cGa?lianc~ vith th~ Vi~giniG Inc~a tc~ lawn 
and ont:icipGto tha vroviouoly ~oqtA·nnte.d c2alinquont ra~ums will be 
cc~latt:cd 4lnc.i fort:"ord~d to thio Dapnrea:nt vithio tho n~ntt: fire~cn 
daya. If th~ DQy~r~nt of T~=at1ca h~o not rocoi~od tha 3bov~ re~uQstad 
rotumu uithi:t thio %)e1'1.Gd, t~ will prcx:o~.l to &!C!&eooa tha dGlf.nqutmlt 
y~ro ~oad on eho 1nforre::rt!~ n~.J pro~antly avalllAhlo t~D th:2 D~.,_~r~mt 
u.od~1r &action 50-40, Code~ of V1r~in!.A. 

noatioa 5~304.3. t.la nctcd in t:hfa ~bova parG:armph, panaita tho Btate Tc.x 
~Goiocor. to mutboriuo th~ St•to Co~~o~atio~ C~iooionG~ to ~~thhold 
c r~niatroti~ c~rtifi~~to fo? fcilu~a ~o p~y tho in~ozo t~oc duo. It 
io cer~teott'lotcd cl:.at thiQ r~~y v1ll bo i!lV'Cl'ksd oftor ecn:.al collection 
pl!'oecdure" bOlVO failed. 

Sf.ncari=ly, 

c. v. ~ 
Cor~oro 

I~c~r-" · 
(l304) 

·····-·--- -·. -· --- ... 
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Jsnuary 6, 1978 

B. J. McAdA=s, Inc. 
c/o Eugene D. Anderson 
Attorney for B. J. McAdam., 
910 17th Stre~t, N.~. 
~aabington, D.C. 20006 

Gentlemen: 

(
. . 

... 

Inc. 

-·~ . ':. 

--·.·~ 

-~~ ~­
;·;~i: 

I~. 
·i ~ 

:· .. : :·~ .. 
. ~- :, : .. · ~N ::i~"'t .. ~ 
. ' I· " 1 ~ • -,to~""';~~~!· J :'1! t.1 : 

.. :.).;::;~~t~.:.::, : · :::' : 'ft:r.Wi\i· 

_- -~}:,:-:, . ~·-;;r!~t~t::{lf~rt. 
.... i :tp! . .-.•h"!J'h·:~ .. -=:.;.i·il•:'t 

.· :. • . • •• . . '•ll -~·: 

.. , :· .... t~; t~~j; iKi:~1g~f;i!Yti~}~ 
••. " •• :P .• tt .•••.. ;~ •.. : .. ·,i(·· .. ·,l/, • .,;;.., • <1'. • •• ., .. • .. •,.•;J,:{/;:_;••,..,···~:1 ·1• '.\'• ·of'~•._; .,•J•'' 

:. • , ~-'. • ..... , •• , .,.., •• • • r .,.',:.,AJ'·\ •-'; -~·· ',... '!:~ .... . • .... : ··~· •. :· ....... ~ ~:·· ~~; ~ ; .. r.:-::!~"-*--
Tbia ~cs to give you final notice of the Vi-rginia income tax requir~nta :·:~i~in~~{ff.J{~~~ 
A atatcmenc: o! the pertinent atatutes and positioue of the Depa~~-nt ~':' ~;J4I.J~~::~~~~-
enclosed • • :. • : .;;· : : ; :·~:: :fi.:f~tff;}t~ 
On several occaoions in the pnat, thio matter was brought to your attention~·-:...-:;;.;:;..k: 
llo ....... vcr ··- l1""ve no record o• havin~ r""c .... i-ed th ... required return• or ;.;:!r:t~ ~i\~:':"..~·:~:~,::. 

wv 1 w.:. n 1. o u"" .. "U • • ~~\:: ,'!~:!L.:r.~t1 •,':~~V.£:.\ 1 ~ 
any sat1Dfnctory explanation. · ·. ~-t:. ~- .' ~-~~~~.~ •:}~;}~.:i~~;;d~ 

· ' • · • 'o( • ~ '-! 1 ·i • ·, t ·• ,.~ • · 
K!t ~~\{·l: :r.~:;• 

If ve.. do not hoar from you vithin ten dBya from the dftt~ of this letter, ·l :~-~~·:~;t·-~1~, 
actiO-n v1ll bo tnlc.cn under Section 56-301~.5 of the Code of Virginia. :··. ~:·::·~~).~.~ 

Sinceraly, 

WilliAm J. Weat. Supervioor 
Corporation Tax Section 
Income Tax DiviAion 

WJll/pv 
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· .. li[tr B. J. MeA 

COAST·TO·COAST TRUCK SERVICE 
Route J:G Box 1 S 

North Little Rock, Arkansas 72118 

PAY TO THE 
ORDER oF Virr:inia Cornoration Comr.tis3ion 

. :··.·: .. ·.:,.,: .. ":;.:.:: . ., :;··:.~.·~-.... ~· .. -~: .. . ·· . ·.· . ; :.~·.t· .. • .• 

7 f)') 53 
81·11 

DATE October 4, 19~ 820 

s -=-=55~·_00_. __ 

8 f M ~· rJ n •1 f11' ,., f.'... J'"' .til'' dll'''1 
------------------=oa~•!!J.;,;wii~u~iU&n•_•+-,·'.:~·''':..l'r~,..·"' ... '".JJ lll1

1

w.lll w.l!!llu!!!;;::.~·..~ t'= ... ~..:.'>_.lor .. _',;·l!,.) __ l·:_'.•....;:..;.·l· __ ·:_..:Lo.ll..ll:d'j_J.:.awij··dc.li_.:..(.:..,'.:..:".::.:.:..~·-------------- DOLLARS 

T7!i!!fr UNIOJV NATIONAL BANK 
~ L/1TLE ROCK, ARKANSAS 

n• 0 7 (; 0 S :ln• 1: 0 B 2 0 0 0 J. J. 21: 
rb 

· .. 
. .. .. .. ·. :. 

· ..... 

. · ... :.,.··::: ....... · ... . . ... 
· ....... 

.. ·. 

......... ~···~-· .... ..._. ~·· ·.: ... .. . . . ,;·~·\::(: ?:~;~ ·~~--:~~_:? ·<~ ·:· ...... ~:~:=·· ..... . 
··· .. : 

·.·: -:· ..... 
. ·~ .. 

. .... 
.... 

!:xhibit G 

B.J. McADAMS 
AMOUNTS IN E~:ESS ~F 3,000.00 MU~~ ~OU~TE~SI~NEO 

IS:.) l '..L.:o,_,A. 0 . ~ A C '' 1· 

. , 
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75 



.• 

.· 
(-· ·~ 

.... ;.• ( 

C·:OMM·ON\IVEALT~I of VlR~GINIA 

August 23, 1979 

Dcpartnzent of Taxation 
Riclznzond 23282 

Mr. R. Polk Gordon, Jr., Director 
Transportation Division 
State Corporation Cornoission 
P. 0. Box 1158 
Richmond, Virginia 23209 

Re: Failure to file State Corporation Tax Returns for 1973 through 1976 

Dear Mr. Gordon: 

Pursuant to Section 56-304.5 of the Cede of Virginia, you are hereby 
notified that the motor carriers on the attached list have failed to 
file returns required under Chapter 4 of Title 58 of the Code of Vir­
ginia. 

Sincerely, 

W. R. Forst 
State Tax Commissioner 
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B J McAdams Inc 
Rt 6 Box 16 

!-rotor Carriers 

North Little Rock Ar 72118 

August LJ, l'JI~ 

77 



IIA YWOOD L. MOORr. 

DIRitCTOR 

f04-1U-IUII 

D. L, a...rnsRSON 

DllUTY DIRI:CTO& 

IOf-1&&-U ll 

B. J. HcAdams, Inc. 
Route 6, Box 15 

STATE CORPORATION COMMISSION 

MOTOR CARRIER OPERATIONS DIVISION 

(REGISTRATIONS) P. 0. DOX 11!8 

(ROAD TAXES) P, 0. BOX 1159 

~ICHMONO, VIRGINIA 23209 

October 26, 1979 

North Little Rock, Arkansas 72118 

Gentlemen: 

i II• .... 
• .1. I 

.. ·j· •.. ; 

... 
;,· ... 

WILLIAM I, ruLCHI:& • ~ .• " -

UA.HAGI:R-ROAD T.OCU ·;;.:. !'.:. 
ao~n.-no' · . ·i" . . .' 
JC. D. UR-'LI:Y : •. ~~:; ~ ( 

MA.HAGI:R-1\KGISTl\AnOHI i: :: ••. :~ 
104-'Ut-1111 J. . :·!"~ .•;· •. 

..... ; ... :rlt:r. 
:~ ·'' lJ:: {.i- 4 .• : 

. ·,:~1fi!·~J 
.. :·:: ... :·:- :··; 
.. ~ . . . ' .. . . : 

. '. :)~~.:,·~1~' 

.. _, ... ~:·i ;/i~;~~~:-.-
• ' • ~~ .... t .• '-:t. ; ~·"" . : • : ·: : ~·.rT·~~D~ ?i: 

& : -~ jt.·~·; .. _:, 
:·~ 'f,•;. ~ ·:::,· .. ·I 

., .. . . ... . 
0 : • • '. 

This is l'l1ith reference to our letter of: October 11, 1979 in which 
we advised that we would be unable to issue you additional operating 
authorii..)' until you have filed State Corporation Tax Returns for 1973 
throug~ 1976. 

~ .. :: ~: 
. ·:; ~~ :~ . ...... , ;. -·· . ·. , .... : .... 

Pursuant to our letter we have received from you photostat 
copies of your motor fuel road tax reports for those years. Please be 
advised that the State Corporation Tax Returns are not the same as your 
motor fuel road tax reports. It is requested that you contact Mr. C. Vk 
~innnrd, Telephone ~86-5'1'~ with the Department of Taxation concerning 
these ;eturns. 8tl-/ ..,. :<s 1- 8 o o D 

.. ".1 

.. 
HJ>P 
ci 
enclosure 
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B. J. Me~~ " .. MS 

COAST·TO·COAST TRUCK SERVICE 
Route.::& Box 15 

North Llttlo Rock, Arkansas 72•18 

~ 
~ 

'AY TO THE 
ORDER OF VirGinia Corporation Comoicsion 

11'' 1 111t'-.. •I 1'1 '1''1 ........ , ..... , ....... ,. a •• •·• , , .... •· • •,I I _., ,1, t • 
--------------...wtfHIU .'.','C. 111111111• ", .. :.J ··~· 

T7~rUJVIOJV JVATIOJVAL ~ANK 
..1..!!!!§!1 LITTLE ROCK, ARKANSAS 

y 

(~. 78297· 
(11·11 

DATE ___ n_c~cc_m~hc~r---2~6~,------19_22__ 820 

s _ ..... 9 ...... 1 .... 9_... __ 0 __ 0 __ _ 

II, .. 1"'1 I J!lj I ..• T :· DOLLARS .... . .. ~~'----------------
B.J. McADAMS 

AMOUNTS IN EXCESS OF 3,000.00-f'UST BE COUNTERSIGNED 

\L0 ( {....__, ., (. { ·1/Ll" '= ( 

ease Detach Before Depositing B. J. McADAMS When Detached and Paid, The Above Ch'!Ck 
Becomes A Rcceept In Full P.1yment Of Tne 

Following Account. 
NORTH LITTLE ROCK, ARKANSAS 

PERIOD HOURS AMOUNT TAX DEDUCTIONS OTHER DEDUCTIONS Total AMOUNT~· 
ENDING WORKED 

RATE 
EARNED Deductions OF CHECK . State Tax F.I.C.A. With. Tax 

AlG I -
O.T. 

DISCOUNT OTHER DEDUCTIONS NET I DATE 1141 DESCRIPTION AMOUNT AMOUNT 
% AMOUNT FOR AMOUNT 

12/26/79 VA Stamp Renet·ral 
294 Cont. & Comp. Stamps 

19 nash. Trk. Co., Inc. {Trip lease) 
,\ J1J @ $).00 ea.= $939.00 939.00 939.00 

~~ ,. , 

·-.. 

~ 

·: . ..... . .......... ~ .· .. ·:~ : 

;·.'::.:: .. .-L.>: .. : .. · .· ... ..: · .... -~~··· .... :-~·:. : :·: .. ~ .; :~: .. ~~·.·.-: ~- ... ..... : .... : 0~.. . ..•• 

. ... ·:.· .. ·. -.. ··. 
·"" ·:,-~.- .. ... 0 • • 0. • o' .. • .... .' 0 ·~ .. 

• • ... 0 ..... 

. .. . . . 
· .. · · ... . ..... -. ·•. . ..... 

.. ... · ... 
. ···· .. ' 

. . . .. : ~ . . . . . ...... 

. . • .... -·:o·· ..... •••...• ·.. • . ... .. .. 
"•!".,:J·.· .. ···~,.·.\.,. ·.: .. · ,_. " .. :· ·o··.·:.!· · .. ..;--·~-:~·: ............... · ........ . . . ;·~~.:>··~ ... ~.... ·.·. :: . : .... · . 
... ... .. ..· .... 

····.· 
. -.:· · .. · . 
. . · 
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1rm MC:1·C 

APPLICATION ~~q REGISTRATIO~J OF OPER(·TJf~G AUTHORITY 
AI\ID IDENTIFICATION OF VEHitLES 

(ICC REGULATED CARRIERS OF PROPERTY AND PASSENGERS) 

Ar~~JUAL FILING REQUIRED 
~ 03199 

0: STATE CORPORATION COMMISSION 
MOTOR CARRIER OPERATIONS DIVISION 
P. 0. BOX 1158 
RICHMOND, VIRGINIA 23209 

B ~ ,..CA(J~MS ll'tC 
"t' R T 6 dO X 15 

NORTH LITTLE ~OCK Ah 72!1A 

1 IF THE NAME OR ADDRESS OF THE APPLICANT HAS BEEN 
_j CHANGED PLEASE CHECK BOX. . 

' . .. 
ll ~ l \.._. ·l ; 't· r 1 , ': .. "(c, 1 

?'/~.! .-3) 79 

THIS IS YOUR FILE NUMBER; 
{J USE IT WHEN WRITING OR 

CALLING THIS OFFICE. 

F-71U'3o2<J7ct-4 

(3 
4 ~l i~·-1--=2/_2_6.;_/_79 __ _ 

THE ABOVE APPLICANT HEREBY APPLIES FOR THE ISSUANCE OF IDENTIFICATION STAMP(S) FOR THE 
REGISTRATION AND IDENTIFICATION OF THE VEHICLES WHICH THE APPLICANT INTENDS TO OPERATE OR DRIVE­
AWAY OPERATIONS WHICH IT INTENDS TO CONDUCT IN INTERSTATE COMMERCE OVER THE HIGHWAYS OF 
VIRGINIA. EACH IDENTIFICATION STAMP ISSUED BY THE COMMISSION ON OR AFTER NOVEMBER FIRST, SHALL BE 
VALID FROM DATE OF ISSUANCE AND SHALL BEAR AN EXPIRATION DATE OF THE FIRST DAY OF FEBRUARY OF 
THE SUCCEEDING CALENDAR YEAR. 

- -~ 13 ---=-=-=-=-=--~ NG. -· STAMPS 
__ REQUESTED 

$1.00 IDENTIFICATION STAhiiP(S) PASSENGER. 
S3.0!1 ln~NTIFICATION STAMP(S) FREIGHT. 
S __ 31J __ FEE ENCLOSED. 

MAKE CHECK PAYABLE TO TREASURER OF VIRGINIA 
THE VEHICLES TO BE OPERATED ARE TO BE DESCRIBED BELOW ON THE VEHICLE IDENTIFICATION LIST. 

LIST DNLY BUSES, TRACTORS, AND TRUCKS. DO NOT LIST VIRGINIA LICENSED VEHICLES THAT WILL BE OPERATED 

IN INTRASTATE COMMERCE IN VIRGINIA. VEHICLE IDENTIFICATION LIST* 

C). 

r...:·· 
w1 
U1 

MAKE TYPE SERIAL STATE LICENSED CO. NO. LEAVE BLANK 

KE~T T.rac 246985J CA 21 

WHT Trac 124594 CA 27 

'\o1HT Trac 124597 CA 33 

~lHT Trac: !• 124600 CA J9 

KEN Trac 25J254J CA 71 

KEN Trac 25J255J CA 73 

KEN Trac 253256J CA 75 

KEN Trac 253257J CA 77 

• IF ADDITIONAL SPACE IS NEEDED, ATTACH SEPARATE SHEET. ANY CARRIER LIST CONTAINING THE SAME INFOR· 
MATlON WILL BE ACCEPTABLE. 

)TAL NUMBER OF VEHICLES LISTED:_ 313 ._TOTAL STAMPS FOR UNLISTED VEHICLES __ _ 

LIST OF VEHICLES IS NOT REQUIRED TO BE LISTED FOR DRIVEAWAY OPERATIONS. 

(APPLICATION TO BE COMPLETED AND SIGNED ON REVERSE SIDE) 

(OVER) 

Q_ 
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APPLICATION FOR REGISTRATION OF OPERATING AUTHORITY 
.. 

~PPLICANT B • .J'...!-T·1cAd_C!ffi.~._I_1J.C. '\Q1 ?$ 0222 
FULLNAM~OFCARRIEAHOLO~IN~G~A~U~T~H~O~R~IT~Y~F~R~O~M~IC~C~~~~~~~~~A~A~E~- ~ON~E~N~U~M~BE~R~~~~ 

:TREET Route 6, Box 15 
P.O. BOX __ ~------~-------

:lTV -----&Nllolo~r~tlL..Lit,.tJ.c__ll.ock ____ STATE _ ___,~h~r_..,k ... n..un..;;:)c;,a..;;)..~---------~~-ZIP_-j7~2;..1J.....L-1Q8-----~ 

:c OPERATING AUTHORITY NO: MC _1,_3,~..~1!"""9.-2--------------TYPE ROUTE:O REGULAR . 
[)CERTIFICATE 0 PERMIT 0 TEMPORARY AUTHORITY ~IRREGULAR 

'YPE OF CARRIER: 

0 PROPERTY D PASSENGER (i}xCOMMON 0 CONTRACT D DRIVEAWAY D CHARTER 

~DDRESS OF PRINCIPAL OFFICE: 

iTREET Rt. 6, Box 343 CITY North IJ. t=...;t=l:.:e;__:,.:,R.=..oc;;;;.;;k~--~-STATE Arkansas ZIP 72118 

F CORPORATION, GIVE STATE IN WHICH INCORPORATED Arkan.s..a_s _____ DATE OF INCORPORATION 8/Jt/64 

~AME OF PRESIDENT Bob HcAdaJns"'-l!~~~~~~-SECRETARY OF CORPORATION_~I&.ae;:o.s;e;;;........J,;M....,c.G,Ad ..... ag.~m.u..;;s:a.--~--

,F PARTNERSHIP, GIVE NAMES AND ADDRESSES OF ALL PARTNERS: 

:NTER soc. SEC.# OR FED. EMPLOYER I I 
.D.# (INCLUDE ALL HYPHENS} L.z1:_0J629Z9 ___ __,. 

~PPLICANT APPOINTS THE SECRETARY OF THE COMMONWEALTH OF VIRGINIA, OR THE PERSON LIVING IN VIRGINIA 
NAMED BELOW, AS AGENT FOR SERVICE OF PROCESS AND ORDERS: 

-
NAME C. Hobson Goddin 

~DDRESS 200 l·l. Grace St., Rechmonds DY 23220 

APPLICANT CERTIFIES THAT INSURANCE, SURETY BONO OR EVIDENCE OF SELF-INSURANCE COVERING APPLICANT 
FOR BODILY INJURY AND PROPERTY DAMAGE LIABILITY IN THE AMOUNTS REQUIRED BY THE INTERSTATE COM­
MERCE COMMISSION HAS BEEN FILED WITH THAT COMMISSION AND THAT THE INSURANCE, SURETY BOND OR EVI· 
DENCE OF SELF-INSURANCE IN EFFECT IS VALID IN THE COMMONWEALTH OF VIRGINIA. 

APPLICANT FURTHER CERTIFIES THAT ALL TAXES DUE THE COMMONWEALTH OF VIRGINIA ARE PAID AND ALL ROAD 
TAX REPORTS REQUIRED HAVE BEEN FILED. 

I, THE UNDERSIGNED, DO CERTIFY THAT I AM AUTHORIZED TO EXECUTE THIS DOCUMENT ON BEHALF OF THE AP· 
PLICANT; THAT ALL INFORMATION FURNISHED IS TRUE AND CORRECT. 

ATTACH LIST OF TERMINALS IN 
VIRGINIA AND WHERE LOCATED. 

SIGNATURE ··~\:.\::\"'\ C\_.v-·"~- \.,\~~~~"'-.w.K~·~------

APPLICANT SHALL NOT KNOWINGLY PERMIT ANY UNAUTHORIZED USE OF IDENTIFICATIO STAMP(S} ISSUED PUR: 
SUANT TO THIS APPLICATION. . 
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HA'I'WOOP L. MOORE 

DIRECTOR 

UC-111-IUI 

D. L. ~tcPII!RSON 

DEPUTY OIRitCTOA. 

aoc-nc.--3411 

STATE CORI'ORATION C0~1MISSION 
MOTOR CARRIER OPERATIONS DIVISION 

(REGISTRATIONS) P. 0. BOX 1151 

(ROAD TAXES) P, 0. BOX 1159 

RICHMOND, VIRGINIA 23209 

,January 3, 1980 

B-44180 

B. J. McAdams, Inc. 
Route 6, Box 15 
North Little Rock, Arkansas 72118 

Gentlemen: 

WILLIAM I. FULCHER 

MANAGER-ROAD TAXU 

ao.-nc.-noc 

.W. D. PARSLEY 

MIJfAGI:R-RECISTRAnOHI 

IOf-711-1121 

.•. 

I . 

. ·~r· 

. . ~ 

We have received your MC-1-C application with a $55 
check to cover the issuance of stamps; however, as of this 
date, we have been advised that you still have not filed 
S.tate Corporation Tax Returns for 1973 through 1976. · ... : ·~~\ · .. i .\ 

We will be unable to issue the requested authority · .·. • ){-~ .. ·-~:·· 
until these tax returns have been filed. As we advised you 
in our letter of October 26, 1979, you should contact 
Mr. C. V. Kinnard of the Department of Taxation, Telephone 
Number (804) 257-8000. concerning this matter. 

BTT 
mm 
enc. 

we· are returning your fee at this time. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF 
THE CITY OF RICHMOND, DIVISION II 

B. J. MCADAMS, INC., 

Plaintiff, 
February 1st, 1980 

v. IN CHANCERY 

COMNON\-lEALTH OF VIRGINIA, 
WILLIAM H. FORST, STATE 
CORPORATION COMMISSION, THOMAS P. 
HARWOOD, JR., JUNIE L. BRADSHAW 
and PRESTON C. SHAl.~NON, 

NO. -/ 3S 7-

Defendants. 

DECREE 

This cause came to be heard upon the prayer for a 

temporary injunction contained in plaintiff's bill of complaint 

in the above-entitled matter and the affidavit of B. J. McAdams 

in support thereof, and was argued by counsel on January 29, 1980. 

UPOH CONSIDERATION \VHEREOF, it appearing to the Court 

that plaintiff is entitled to the relief of a temporary injunctio 

prayed for, it is hereby 

ORDERED, ADJUDGED and DECREED that Defendant William H. 

Forst be and he is hereby restrained and enjoined from continuing 

his notice to Defendant State Corporation Commission which 

prevents the Commission from issuing to plaintiff the necessary 

documents for plaintiff to lawfully operate its equipment in 

Virginia in interstate commerce. 

9G 
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J 

This injunction shall be effective for ninety (90) days 

from the date of this order, at which time it shall stand 

dissolved unless prior thereto it shall have been enlarged or . 

a further injunction shall have been granted by further order of 

this Court. Plaintiff shall enter into bond before the Clerk of 

this Court in the sum of $2500.00 conditioned according to law .. 

During the period this injunction is in effect, plain­

tiff shall file with this Court, under seal, Virginia corporate 

income tax returns for the years 1973 through 1976, such returns·. 

to be opened only upon the order of this Court. 

Counsel for the defendants objects and excepts to the 

foregoing action of the Court. 

Service of this order shall not be required but copies 

of the order shall be mailed by plaintiff to each party and to 

counsel of record. 

: ... -~ .... -

A Copy, 

Teste/jj;y
1
JRA 

by: /'(/I "V~ 
R. PURDY, Clerk 

Deputy Clerk 



V I R G I N I A: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, .DIVISION II 

B. J. McADAMS, INC., 

Plaintiff, 

In Chancery 
. No. A-1357-C 

FINAL DECREE 

This cause came on June 25, 198l,.to be again heard upon 
i, 
t 
,, the papers formerly read; upon the answer of the defendants; 

jj upon the stipulation of facts, all facts. having been stipulated; 
li 
•: :: upon the· memoranda filed by the parties;·· and was argued by 
F 
!· counsel. 

Upon consideration whereof, and under the particular facts 

E appearing in this case which.show that plaintiff's activities 

.. in Virginia are insubstantial in their essence, inseparable from 
I 

its interstate· activities and de minimis, and without reaching 

the constitutional issues, the Court is of the opinion that 

·· under such facts and under the authority of Comrnont-1ealth of 

Virginia v. Imperial Coal Sales Co., Inc., 16l·Va. 718 (1934), 

plaintiff is entitled to the relief prayed for and does not have 

income from Virginia sources as defined by the Code of Virginia 

(1950), as amended. 
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WHEREFORE, it is ADJUDGED, ORDERED AND DECREED that B. J. 

·McAdams, Inc., is not required by State law to file any income 

· tax returns or to pay any corporate income tax to the Commonwealtc 
! ~ 

of Virginia for the years 1973 through 1979, inclusive; and it is 

FURTHER ADJUDGED, ORDERED AND DECREED that since B. J. 

McAdams! Inc., is not subject to fil~ng any such return or 

paying any such tax, defendant Forst does not have authority to 

!notify the State Corporation Commission that plaintiff has 

failed to file any .such return or· to pay any such tax 'for the 

years 1973 through 1979, inclusive; and it is 

FURTHER ADJUDGED, ORDERED AND DECREED that plaintiff shall 

I continue to lodge State corporate income tax returns under seal 

,, with thi~ Court until further order of the Court; and it is 
I• 
ll 

FURTHER ADJUDGED, ORDERED AND DECREED that, pursuant to the li . 
II oral representation. made to this Court by defendants, through 

i! counsel, on June 25, 1981, that defendants would not attempt to 
i: 
jj ·require plaintiff to file any income tax return or to pay any 
i• 

:~ income tax to defendants nor would they seek to notify the State 
i ~ . !. . 

!; Corporation Commission of any failure by plaintiff to file such 
•I 
I• r return or pay such tax ~nless and until defendants are successful 
l . 

. on an appeal from this decree, there is no cause to issue an in-

.. junction against defendants. 

The bond entered with the Clerk of this Court in this 

cause is hereby released. 
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The defendants' objections to the Court's findings and 

holdings are hereby noted. 

.... _, I -• ·• • • •• 

- ... 

' ';::_.:·_~--·.> 

The Clerk of the Court shall mail certified copies of this 

Final Decree to respective counsel for the parties at the 

addresses noted below. 

ENTER: 'J /1-:$ J S" ( 

4tJa~~~ 
We ask for this: Ent. Chy. O.B. f' ~~ pg. 

~c }}~Ji.J_ ~ Alexander Wellford, Esquire 
Donn G. Kessler, Esquire 

e I,:- )2; Christian, Barton, Epps, Brent & Chappell 
1200 Nutual Building 
Richmond, Virginia 23219 
Counsel for B. J. HcAdams, Inc. 

Il
l 

Seen and objected to: 
tl 

I 
\ c.JL_ ~,. /f'L:u..~::!~' . 

Johr1-'G. l1acConnell, Esqu~re 
Assistant Attorney General 

· Commonwealth of V.irginia 
i p 0 Box 6-L 
j! Rich~ond, Virginia 23282 
ii . 

t: • t i; Counse 1 for De.Lenoan s 
!; 
.; 

------- - --~----· 

1.00 

I 

I 

I 
I 
I 

I 
j 

I 



v I R G I N I A: 
~ ; ,, 

IN THE CIRCUIT COURT OF THE CITY OF RICF-l·lOND, DIVIS ION II 
1: 
I; 

II 
I: 
j: 
;·B. J. HcADAHS, INC., 
j; 

!! Plain tiff, n 
I 

li 
I' 
ljV. 
I• p 
llCOl-ll·10NWE.ll.LTH OF VIRGINIA, et al., 

In Chancery 
No. A-1357-C 

:! 
!! 
I! Defendants. 
jl 
.I 
! 
! I NOTICE OF APPEAL 
I 

i 
Pursuant to Rule 5:6 of the Rules of the Supreme Court of 

jVirginia, the defendant, Co:rnmont·lealth of Virginia, Department of 

!
!Taxation, hereby gives notice that it 1.·1ill apply to the Suprene 

.!court of Virginia for a writ of error from the final order ente:::eC 

lih . . 13 1 81 I! ere ~n on '!). ugus t: , 9 . 
il 
jl No transcript or statement of facts, testimony or other 
I! 
!:incidents of the case will hereafter be filed as the original 
!i 
llpapers and e:xhibi ts (including various stipulations of facts and 
I! 
!;certain exhibits) lodged in the cle'rk' s office of the trial couz:-t 
1: 
p 
i:automatically constitute the record on appeal, pursuant to Rule j: 
!j 5 : 8 (a) of the Rules of the Supreme Court of Virginia. 
!; 
ii 
ll 
li 
t: 
I 

Dated this day of September, 1981. 

CO.t-h"tONt'lEJl~TH OF VIRGINIA 
DEPART!IENT OF TA.t"'(.Z\TION 

,....., --\ l :.,... f"l·, :"'"",. .. t'; 

O'_:l : ~-----r:-- ... ' . I I.·~ _,. __ .... J_..._.;x.__ 

Counsel 



·Marshall Coleman 
·Attorney General of Virginia 

John G. ~!acConnell 
Kenneth W. Thorson 
Assistant Attorneys General 
P. 0. Box 6-L 
Richmond, Virginia 23282 
(804) 257-8090 

CERTIFICATE 

·· I hereby certify that a true copy of the foregoing Notice of 
ll 
l!Aooeal was mailed to Donn G. Kessler, Esquire, Christian, Barton, i: £..-

,: 
i:Epps, Brent & Chappell, 1200 Hutual Building, Richmond, Virginia 
I ~ 
j! 23219, pursuant to Rule 1:12 of the Rules of the Supreme Court of 
il 
livirginia, this 
I! 
I! 
p 

il 
II 
H 

I' ,I 
II 

II 
1: 
j; 

i· 
li 

•• 
I ~ 
'I .. 
ji 
.. 
ii r 
r 
\• .. 
t: 
j' 

i; 

I• 

:• ,. 
:• 

j; 
•' 
I' 

day of September, 1981. 

Assistant Attorney General 
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ASSIGNMENTS OF ERROR -

Pursuant to Rule 5:21 of the Rules of the Supreme Court 

of Virginia, counsel for the appellant, the Commonwealth of 

Virginia, Department of Taxation, assigns and relies upon the 

following assignments of error on its petition for appeal 

from the decision of the Circuit Court of the City of 

Richmond, Division II: · 

1. The trial court erred in relying upon the authority 

of Commonwealth of Virginia v. Imperial Coal Sales Co., Inc., 

161 Va. 718 (1933), and ruling that McAdams did not have 

income from Virginia sources as defined by the Code of 

Virginia. 

2. The trial court erred in according continuing 

vitality or validity to the. decision rendered in Commonwealth 

of Virginia v. Imperial Coal Sales Co., Inc., 161 Va. 718 

(1933). 

.. --· ~~--- .·· ._ . .., - .. .,;_....___ .... 
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