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: VIRGINIA:

s , IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,.
; DIVISION II
4 B. 3. MCADAMS INCORPORATED,

! -
I o : : Plaintiff

fv.e . | ‘ IN CHANCERY - -
e ’ : t ) NO. . "'.“-- p
%COMMONWEALTH OF VIRGINIA,
. WILLIAM H. FORST, ~ | : |
i THE STATE CORPORATION COMMISSION =~ ° -

- ‘*and

T:movas P. HARWOOD, JR.,
JUNIE L. BRADSHAW and
!PRESTON C. SHANNON,

-
"l

i . e Defendants.

H
*
H
§
H
8

- MOTION

?1aintiff, B. J. McAdams, Inc., by counsel, moves

the Court for a temporary injunction enjoining Defendants Willizo

Forst and the State Department of Taxation from contlnulno their
notlce to the Defendant State Corporatlon Commission that B. J.
! McAdams Has falled to file income tax returns with or pay income

tax to the.Department of Taxation or the Commonwealth of Virginia.

v eavi o 4 s smm .. .
RIS AR AL X L TR S TI N, T3 S8 3

In support of its motion, plaintiff relies upon the

ibill of complaint and exhibits attached thereto filed with the

Court and the attached memorandum in support of its motion.
Respectfully submitted,

B. J. // AMS INCi%EiE:Zi?L4
. By: | | 0 J\a

Counsel
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! VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,
DIVISION II ‘

i B. J. McADAMS, INCORPORATED,

Plaintiff

i Ve IN CHANCERY
NO- _ -

i COMMONWEALTH OF VIRGINIA,
¢ WILLIAM H. FORST,
i THE STATE CORPORATION COMMISSION,

'? and ,
| THOMAS P. HARWOOD, JR.,

4 JUNIE L. BRADSHAW and
iy PRESTON C. SHANNON,

i " Defendants.

NOTICE OF HEARING

)

;

i

i TO: J. Marshall Coleman

i Attorney General

! Commonwealth of Virginia
i
!
|
|

William H. Forst
State Tax Commissioner

Thomas P. Harwood, Jr.,

Junie L. Bradshaw,

i Preston C. Shannon

4 Chairman and Commissioners

i for the State Corporation Commission

PLEASE TAKE NOTICE that a hearing on Plaintiff's Motion

for a Temporary Injunction in the above entitled matter will be

" held on Tuesday, January 29, 1980, at 2:00 p.m. before the




City of Richmond, Division II,

- Virginia.

iis attached hereto.

i | B. J.

BY:

10th and Hull Street,

McADAMS, INCORPORATED

Mwm

- Honorable William Spain, Judge of the Circuit Court for the

: Alexander Wellford

: Donn G. Kessler

, Christian, Barton, Epps, Brent
i and Chappell

'%1200 Mutual Building-

« 909 East Main Street

i Richmond, virginia 23219

804/644-7851

eeeiam s e uagan s e e

0f Counsel

Counsel

'Richmond,

A copy of the motion and memorandum in support thereof
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. VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,
DIVISION II

. B. J. McADAMS, INCORPORATED
= Route 6, Box 15

-North thtle Rock, Arkansas,
., an Arkansas Corporation, '

i Plaintiff
i

g

E'V.

i

: COMMONWEALTH OF VIRGINIA
!and
WILLIAM H. FORST, in his
-capac1ty as the State Tax Commissioner
! for the Commonwealth of Virginia,
i and the v IN CHANCERY
i
i!STATE CORPORATION COMMISSION
;;and
' THOMAS P. HARWOOD, Jr.,
fJUNIE L. BRADSHAW and
+ PRESTON C. SHANNON, in

i their capacities as Chairman
* and Commissioners of the State

'-Corporatlon Commission for
the Commonwealth of Virginia,

,§ ‘ Defendants.
I

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF A TEMPORARY INJUNCTION

I. INTRODUCTION

.On January 28, 1980, Plaintiff B. J. McAdams Inc. (here-

inafter "McAdams") filed a bill of complaint for a declaratory

—— w

S



—

judé;ent and for injunctive relief with thi§ Court. In such

ibill,'McAdamE prayéd.tﬁis Court to issue a declaratory judgment

- that it was not required to file corporate income tax returns

"with, or pay corporate income tax to the Commonwealth of Vir-

ﬁfginia or the State Department of Taxation (hereinafter '"Depart-

‘ment") and to temporarily enjoin the State Tax Commissioner and

: the Department- from continuing their notice to the State Corpora-

~tion Commission that McAdams had not filed such returns or paid

.ﬁfsuch tax. McAdams now submits this memorandum of points and

authorities in support of such a temporary injunction.

IXI. FACTS

As shown by the verified bill of complaint, McAdams
is an Arkansas corporation whose only contact with Virginia is
its travel over highways in Virginia to transport commodities

;in interstate commerce. It does not transport any commodities

i in Virginia intrastate, does not own any property in Virginia,

¢ does not have any offices or salesmen in Virginia, does not

i execute any contracts in Virginia nor store any property in
f;Virginia. McAdams engages in interstate commerce over highways
Eiin Virginia under authority from the Interstate Commerce Com-
fimission.

i

N
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; In order to lawfully travel over highways in Virginia

;;ln interstate commerce, McAdams must have stamps from the State

ZiCorporatlon Commission. See Sections 56-304 through 56-304.14
E%of the Code of Virginia (1950), as amended. At all times perti-
iznent hereto, McAdams has applied for and received such stamps

~~~~~ from the Corporation Commission. Its present stamps, for 313

vehicles used in interstate commerce, expire on February 1,

1980. See Section 56-304.7 of the Code of Virginia.

On December 26, 1979, McAdams applied to the Corpora-
 tion Commission for the renewal of its stamps and submitted the
appropriate fees for such stamps. See Exhibit J attached to
the bill of complaint. On January 3, 1980, the Corporation
Commission returned such application and fees indicating that
solely because McAdams had not filed corporate income tax re-
turns with the State Departmént of Taxation, the Commission
could not issue to McAdams the 313 stamps needed by McAdams to
lawsully operate its vehicles in interstate commerce over high-
ways in Virginia. The inability 6f the Corporation Commission
' to renew such stamps apparently resulted from notice from the
State Tax Commissioner to the Corporation Commission that McAdams
had not filed income tax returns or paid corporate income tax.

See Section 56-304.5 of the Code of Virginia.

In order to have such stamps issued while the legal
issue of whether McAdams had to file such returns was under

consideration by this Court, McAdams contacted the Department

-~



- of Taxation asking it to withdraw its notice to the Corporation

Commission while this Court was considering a petition for a
declaratory judgment in this matter. This request was refused
by the Department of Taxation. (éee paragraéhs 23 and 24 of the
bill of complaint.) Such refusal by the Department of Taxation
forced McAdams to request this Court for a temporary injunction

to enjoin the Department and the State Tax Commissioner from

_continuing the notice to the Corporation Commission so that the

Commission could issue the stamps to McAdams and preserve the
status quo of McAdams lawfully using the highways in Virginia

in interstate commerce.

ITII. DISCUSSION

The proper procedure for an individual to challenge

~the constitutionality of a tax is to file a request for a

‘declaratory judgment. See Perkins v. Albemarle County, 214 Va.

’:416, 419 (1973). No request here has been made for a refund or
. abatement of an unlawfully imposed tax for which other statutory

_remedies exist. Id.

It is clear that McAdams does not have to file any

iééorporate income tax return or report with Virginia unless it
- has "income from Virginia sources'. See Sections 58-151.03(c)
-~ and 58-151.078 of the Code of Virginia. "Income from Virginia

" sources'" is defined by the Code of Virginia as:



shall include:

(1) Items of income, gain, loss and deductlon
attributable to:

(i) The ownership of any interest in real
or tangible personal property in this State; or

(ii) A business, trade, profession or occu-
pation carried on in this State.

(2) 1Income from intangible personal property,

g including annuities, dividends, interest, royalties
and gains from the disposition of intangible personal
property to the extent that such income is from pro-
perty employed by the taxpayer in a business, trade,
profession, or occupation carried on in this State.

- Section 58-151.02(g).

(g) '"Income and deductions from Virginia sources™

e e et b,

PO

McAdams does not have any "income from Virginia sources'.

It has no property in Virginia, is not a Virginia corporation,
~and has no offices or salesmen in Virginia. Thus, it does not
fall into Section 58-151.02(g)(1)(i). McAdams's only contact
with Virginia is that it travels over highways in Virginia to

transport goods in interstate commerce. Such contact with Vir-

glnla is insubstantial in its essence and is 1nseparable from

lnterstate commerce. See Commonwealth v. Imperial Coal Co.,

161 Va. 718, 723-4 (1933), reversed on other grounds, Virginia
tfv. Imperial Coal Co., 293 U.S. 15 (1934), and Commonwealth v.

;Imperial Coal Co., 166 Va. 27 (1936); Dalton Adding Mach. Co.

'v. Commonwealth, 118 Va. 563 at 574 (1916), affirmed, 246 U.S.
498 (1918). Thus, McAdams also does not fall within Sections
58-151.03(g) (1) (i) or 58-151.03(g)(2) and has no "income from

-Virginia sources'.



i: Even if the above sections of the Code of Virginia

. could be construed to give McAdams "income from Virginia sources',
o i
© any income tax imposed upon McAdams solely because of its use of

g3highways in Virginia in interstate transportation would be a
igsubstantial and undue burden of interstate commerce prohibited
f:by Article I, Section 8 of the United States Constitution. See

:jMiller Bros. Co. v. Maryland, 347 U.S. 340 (1954).

The above cases cléarly show that there ié a substan-
f:tial likelihood that McAdams is not required to file corporate
EEincome tax returns with Virginia. Such a question must await a
ifull trial on the merits. Pending such trial, McAdams must

; obtain the new stamps from the Corporation Commission in order

, to lawfully transport commodities over highways in Virginia in

-interstate commerce. Without such stamps, which presently ex-
_Pire on Febrﬁary 1,'1980, McAdams will be forced to default on
.its obligations under the authority granted to it by the Inter-
state Commerce Commission or to operate its vehicles in Virginia
. illegally. See Section 56-304.11 of the Code of Virginia. If
it cannot operate its vehicles in Virginia to transport commodi-
ties in interstate commerce, the public in Virginia and else-
where will be irreparably harmed as it will be deprived of such

interstate transportation of commodities.

By issuing a temporary injunction to prohibit the
Department of Taxation and the State Tax Commissioner from con-

tinuing its notice to the Corporation Commission, this Court will

10
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" be preserving the status quo - the transportation of commodities

" in interstate commerce - while it can resolve the substantive

,'issues presented by the bill of complaint. Without a temporary

Einjunction, the present situation will be altered as of February

vl, 1980, and McAdams and the public will be substantially and

irreparably harmed.

IV. CONCLUSION

Based upon the facts and law stated above, McAdams

" requests this Court to issue a temporary injunction prohibiting
, the State Tax Commissioner and the Department of Taxation from

continuing their notice to the Corporation Commission that McAdams

has not filed income tax returns with or paid income taxes to

the Department and/or the Commonwealth of Virginia.

B. J. McADAMS, INCORPORATED

By: ﬁgﬂ'ﬂ /Lé /LJ//w-s’QQ«

~  Counsel

i.Alexander Wellford
“ Donn G. Kessler

+ Christian, Barton, Epps, Brent

and Chappell
1200 Mutual Building
909 East Main Street
Richmond, Virginia 23219

' 804/644-7851

i
/ /""’VI’” '(’) /l/'bré‘g

. 0Of Counsel
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CERTIFICATE

I hereby certify that a copy of the foregoing motion,

" memorandum and notice of hearing were hand-delivered on the 28th
~;day of January, 1980, to J. Marshall Coleman, Esqﬁire, Attorney

. General for the Commonwealth of,Virginia; 1101 East Broad Street,
;Richmond, Virginia, 23219, William H. Forst, 2200 West Broad
:aStreet, Richmond, Virginia, and Thomas P. Harwood, Jr., Junig
éiL. Bradshaw and Preston C. Shannon, 13th Floor, Blanton Building,

:;Richmond, Virginia.

. Y,
L/.‘,?"*'ﬂ’“ I’LDJ /Cé‘/n/éﬁ«

Donn G. Kessler
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VIRGINIA:

IN THE CIRCUIT COURT OF
THE CITY OF RICHMOND, DIVISION II

B. J. MCADAMS, INC.,
: February lst, 1980
Plaintiff, :

V. IN CHANCERY
" NO. A-7/357-C

COMMONWEALTH OF VIRGINIA,
WILLIAM H. FORST, STATE
CORPORATION COMMISSION, THOMAS P.
HARWOOD, JR., JUNIE L. BRADSHAW
and PRESTON C. SHANNON,

Defendants.

DECREE
This cause came to be heard upon the prayer for a
temporarj injunction contained in plaintiff's bill of complaint
in the above-entitled matter and the affidavit of B. J. McAdams

in support thereof, and was argued by counsel on January 29, 1980.

UPON CONSIDERATION WHEREOF, it appearing to the Court
;hat plaintiff is entitled to the relief of a temporary injunction

prayed for, it is hereby

ORDERED, ADJUDGED and DECREED that Defendant William H.
Forst be and he is hereby restrained and enjoined from continuing
his notice to Defendant State Corporation Commission which
prevents the Commission from issuing to plaintiff the necessary
documents for plaintiff to lawfully operate its equipment in

Virginia in interstate commerce.

13




€ ¢

This injunction shall be effective for ninety (90) days .
from the date of this order, at which time it shall stand
dissolved unless prior thereto it shall.have been enlarged or
a further injunction shall have been granted by fﬁrther order of
this Court. Plaintiff shall enter into bond before the Clerk of

this Court in the sum of $2500.00 conditioned according to law.

During the period this injunction is in effect, plain-
tiff shall file with this Court, under seal, Virginia corporate
income tax returns for the years 1973 through 1976; such returns

to be opened only upon the order of this Court.

Counsel for the defendants objects and excepts to the

foregoing action of the Court.

Service of this order shall not be required but copies
of the order shall be mailed by plaintiff to each party and to

counsel of record.

A Copy,.

. Tesi;/%&yizr R. PURDY, Clerk
. -
! Deputy Clerk

ia




VIRGINIA:

.IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,
DIVISION II -

B. J. McADAMS, INCORPORATED,
Route 6, Box 15,

North Little Rock, Arkansas,
an Arkansas Corporation,

Plaintiff

COMMOMNWEALTH OF VIRGINIA
Serve:

J. Marshall Coleman, Esquire
Attorney General
Commonwealth of Virginia
Supreme Court Building

1101 East Broad Street
Richmond, Virginia 23219

and

WILLIAM H. FORST, in his

capacity as the State Tax Commissioner
for the Commonwealth of Virginia,

2220 West Broad Street,

Richmond, Virginia,

and the IN CHANCERY

NOo ZE"/-Beg7—G

- STATE CORPORATION COMMISSION
and

THOMAS P. HARWOOD, JR.,

JUNIE L. BRADSHAW and

PRESTON C. SHANNON, in

their capacities as Chairman

and Commissioners of the State
Corporation Commission for

the Commonwealth of Virginia,

13th Floor, Blanton Building

Bank Street, Richmond, Virginia 23219

Defendants.

i5



BILL OF COMPLAINT FOR INJUNCTION
AND FOR DECLARATORY JUDGMENT

Comes now your plaintiff, by Counsel, and for its
complaint for injunction and for declaratory judgment, says

as follows:

1.  Plaintiff, B. J. McAdams, Incorporated, (herein-
after "McAdams") is é private corporation incorporated in the
State of Arkansas and conducts its business at Route 6, Box 15,

North Little Rock, Arkansas.

2. Defendant Commonwealth of Virginia is a sovereign

state.

3. Defendant William H. Forst is the State Tax Com-
missioner for the Commonwealth of Virginia,. and as such is the
chief executive officer of the State Department of Taxation
who is empowered by Sections 58~2, 58-28, 58-33 and 56-304.5
" of the Code of Virginia (1950), as amended, to supervise and
enforce the administration of the assessment and tax laws of
Virginia, and to notify the State Corporation Commission of the
failure of any person to file a state income tax return or to par
in full any state income tax required of him in order to prohibic
such person from obtaining necessary documents and stamps to

operate vehicles for compensation on highways in Virginia.

16



4. Defendants Thomas P. Harwood, Junie L. Bradshaw,
and Preston C. Shannon are respectively the Chairman and Com-
missioners of the State Corporation Commission for the Com-
'monwealth of Virginia (hereinafter the "Corporation Commission'),
and as such are empowered by Sections 56-304 through 56-304.7 of
the Code of Virginia (1950), as amended, to issue registration
.cards, stamps, and identification markers to allow persons to

operate vehicles for compensation on highways in Virginia.

5. At all times pertinent hereto, McAdams has held
various certificates of Public Convenience and Necessity under
Docket No. MC-134922 and various subnumbers thereto from the
Interstate Cbmmerce Commission authorizing it to operate as a
irregular route motor common carrier transporting for compensa;
tion commodities in foreign and/or interstate commerce. Copies
of such certificates authorizing McAdams to engage in interstate
transportation into, out of, and through Virginia are attached

hereto and incorporated herein as Exhibit A.

6. At all times pertinent hereto and pursuant to the
- authority vested in it by the Interstate Commerce Commission,
McAdams has transported commodities in interstate commerce from
consignors located outside of Virginia to consignees located
inside of Virginia and from consignors located inside of Virginia
to consignees located outside of Virginia using highways in
Virginia for such interstate transportation. Such activity is
not substantial and is .inseparable from licAdams's transportation

of commodities in interstate commerce.

17
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7. At all times pertinent hereto and pursuant to the
authority vested in it by the Interstate Commerce Commission,
McAdams has transpo;ted commodities in intefstate commerce through
Virginia from cdnsignors located outside of Virginia to consignees
located outside of Virginia using highways in Virginia for such
interstate transportation. Such activity is not substantial and
is inseparable from McAdams's transportation of commodities in

interstate commerce.

8. At no times pertinent hereto, has McAdams trans-
ported commodltles in intrastate transportation from any consignor
located in Vlrglnla to any consignee located in Vlrglnla nor has
it owned any property in Virginia, stored any property in Virginis,
executed any contracts in Virginia, nor had any salesmen or

offices in Virginia.

9. At all times pertinent hereto, McAdams's only
contact with Virginia, besides being registefed with the State
Corporation Commission, is to use the roads of Virginia in its

transportation of commodities in interstate commerce.

10. On September 17, 1976, in response to a request
for information from the State Department of Taxation (herein-
after the "Department'), McAdams informed the Department that
McAdams was a motor carrier of specific commodities over irre-
gular routes in interstate commerce, did not have facilities in

Virginia and had as its-only nexus with Virginia the use of

i8



highways in Virginia for interstate commerce. McAdams further

informed the Department of several of the reasons for its posi-

tion that the use of highways in Virginia for interstate com-

merce was an insufficient nexus with the State for Virginia to
impose Virginia's corporate income tax on McAdams. A copy of
this letter is attached hereto and incorporated herein as

Exhibit B.

11. On October 6, 1976, the Department wrote to
McAdams and indicated that, while it did not question the facts
enumerated in Exhibit B, the simple use of highways in Virginia
subjected McAdams to the Virginia corporate income tax. A ‘
copy of this letter is attached hereto and incorporated herein.

as Exhibit C.

12. On November 4, 1976, McAdams responded to Exhibit
C again outlining several of the reasons for its position that as

a foreign corporate interstate carrier who did not have an

—_— ———— . --

facilities, property, or salesmen in the State and had no con-

tacts with Virginia other than interstate transportation of

commodities, it was not subject to the State's corporate income
tax. A copy of this letter is attached hereto and incorporated

herein as Exhibit D.

13. On November 16, 1976, the Commonwealth of Vir-
ginia, through an assistant attorney general, responded to

Exhibit D, noting that it was the position of the Department

19



that '"the conduct of the business of moving persons or freight
_over Virginia highways [is] . . . sufficient local activity to
~establish nexus for [income] taxation" and indicating that
there appeared to be an "irreconcilable difference of opinion"
between McAdams and the Department. A copy of this letter is

attached hereto and incorporated herein as Exhibit E.

14. Eight months later, on June 28, 1977, the Depart-
ment again informed McAdams that McAdams's use of highways in
Virginia for transporting ﬁroperty in interstate commerce sub-
jected McAdams to Virginia's income tax, and insisted‘that
McAdams file the necessary returns within fifteen days to sub--
ject McAdams to such tax. A copy of this letter is attached

hereto and incorporated herein as Exhibit F.

15. Six months later, on January 6, 1978, the Depart-
ment again wrote to McAdams and insisted that McAdams was subject
to the Virginia corporate income tax and that McAdams file the
- necessary returns within ten days to subject itself to such tax.
A copy of this letter is attached hereto and incorporated herein

as Exhibit G.

16. Between January 6, 1978 and October, 1979, McAdams

was not informed by the Department that any further action was



going to be taken or had been taken by Defendants to require the
filing of such returns and was therefore led to believe that the
Department had acquiesced in McAdams's position, and that it did

not expect McAdams to file any such returns.

17. At all times pertinent hereto, prior to October,
1979, McAdams had applied for and had been issued by the Corpora-
tion Commission the stamps necessary for it to operate lawfully

on Virginia highways in interstate commerce pursuant to Article 8

of Chapter 12 of Title 56 of the Code of Virginia. The issuance

of such stamps by the Corporation Commission constituted an
admission by the Commission that McAdams used Virginia highways
solely in interstate transportation as indicated by Section 56-

304 of the Code of Virginia.

18. Prior to October 26, 1979, McAdams applied to the
Corporation Commission to supplement the stamps it had received
for 1979 to place on the'pieces of equipment it owns or leases

for operation over highways in Virginia in interstate commerce.

" In filing such check, McAdams fulfilled every requirement of

Article 8 of Chapter 12 of Title 56 of the Code of Virginia in
order to obtain such stamps, including, but not limited to,
paying the road taxes required of it, filing the proper applica-
tion and tendering the appropriate fees. A copy of the check for

the stamps is attached hereto and incorporated herein as Exhibit

H.



19. On information and belief, McAdams avers that
prior to October 26, 1979, Forst, or someone acting for Forst,
notified the Corporation Commission pursuant to Section 56-304.5
of the Code of Virginia (which is more particularly alleged
hereafter in paragrabh 34) that McAdams had not filed corporate
.income tax returns with the Department for the years 1973 through

1976.

20. On October 26, 1979, the Corporation Commission
notified McAdams thét, solely because McAdams had not filed cor-
porate income tax returns with the Department for the years 1973
through 1976, the Coﬁmissibn could not issue to McAdams the
supplemental stamps neceésary for McAdams to lawfully operate
trucks in interstate commerce on Virginia highways, and returned
to McAdams the check for such stamps. A copy of such notice is

attached hereto and incorporated herein as Exhibit I.

21. On December 26, 1979, McAdams applied to the
Corporation Commission to renew for 1980 the stamps for the 313
pieces of equipment owned and/or leased by McAdams to travel on
highways in Virginia in interstate commerce. In applying for
such stamps, Mcadams had fulfilled every requirement of Article

8 of Chapter 12 of Title 56 of the Code of Virginia in order to

22



renew such stamps. Copies of the application and check for the
fee required for such stamps are attached hereto and incorporated

herein as Exhibit J.

22. On January 3, 1980, the Corporation Commission
notified McAdams that the Commission could not issue or renew
the stamps neceésary for McAdams to use highwafs in Virginia in
interstate commerce until McAdams filed Virginia corpofaté iﬁcome
tax returns with the Department for the years 1973 through 1976.
A copy of such notice is attached hereto and incorporated herein

as Exhibit K.

23. On or about January 24, 1980, McAdams, through its
counsel, contacted the Department through the Office of the
Attorney General for the Commonwealth of Virginia. In such
conversation, McAdams reiterated its position that it could not
be made subject to the Virginia corporate income tax solely

—— T el oL

because it used hlghways in Vlrglnla in interstate commerce, and

did not believe it should file Virginia corporate income tax

returns with the Department and thus arguably acknowledge that

it was possibly subject to such tax. McAdams offered to the
Department, through its counsel, that if the Department main-
tained the position that McAdams was subject to such tax, McAdams
would file a suit for declaratory judgment in a Virginia court'to
resolve such controversy. McAdams proposed that pending a final

ruling, the Department withdraw its notice to the Corporation

23



‘Commission which prevents the Commission from issuing to McAdams
the stamps and/or other documents required for it to lawfully
~operate its vehicles in interstate commerce over highways in

Virginia.

24. On or about October 24, 1980, Forst, through his
counsel, refused to withdraw such notice to the Corporation

Commission.

25. Pursuant to Section 56-304.5 of the Code of
Virginia and the notice from Forst to the Corporation Commis-
sion that McAdams had not filed corporate income tax returns with
the Department for the years 1973 through 1976, the Corporaﬁion
Commission has not been able to and has not issued or reﬁewed'the
stamps necessary for McAdams to lawfully operate its pieces of
equipment over highways in Virginia in interstate commerce after

February 1, 1980. . .

26. Pursuant to Sections 56-304, 56-304.7 and 56-
304.11 of the Code of Virginia, McAdams's stamps to lawfully
operate its equipment over highways in Virginia in interstate com-
merce will expire on February 1, 1980, and McAdams will be sub-

ject to criminal prosecution if it fulfills its obligations

e —————
o ——

under its Interstate Commerce Commission authority and operates

its equipment over highways in Virginia after February 1, 1980

without such stamps.



27. Section 58-151.078 of the Code of Virginia re-
quires that only corporations organized in the CShmonwealth of
Virginia or "having income from Virginia sources" shall make a
report to the Depaftment dontaining such information as will
enable the Department to enforce the Virginia income tax

statutes.

28. Section 58-151.03(c) of the Code of Virginia
imposes an income tax on foreign corporations having ''income .

from Virginia sources".

29. Section 58-151.02(g) of the Code of Virginia

. defines in pertinent part, "income from Virginia sources'" to-be:
(1) items of income or gain attributable to the ownership of any
interest in real or tangible personal property in Virginia or to
a business, trade, profession or occupation carried on in Vir-
ginia; and (2) income from intangible personal property to the
extent that such income is from property employed by the taxpayer
in a business, trade, profession or occupation carried on in

Virginia.

30. McAdams does not own any interest in any real or
tangible personal property in Virginia, and for purposes of
Sections 58-151.02(g), 58-151.03(c) and 58-151.073 of the Code of
Virginia, does not conduct any business, trade, profession or
occupation in Virginia. McAdams's only activity in Virginia is
the transportation of commodities in interstate commerce over

highways in Virginia.



31. McAdams does not have any income from Virginia

:sources, as defined by Section 58-151.02(g) of the Code of

EVirginia, and thus is not required by Sections 58-151.078,

:58-151.03(c) or any other section of the Code of Virginia or any

. rule or regulation of the Department to file any corporate income

itax return with or pay any corporate income tax to the Department

‘or to the Commonwealth of Virginia.

32. McAdams's sole use of highways in Virginia over

.gwhich it carries commodities in interstate commerce is an insuf-

. on McAdams under Article I, Section 8 of the United States Conspi-
: tution and Section 1 of the Fourteenth Amendment to the United

" States Constitution.

33. 'If Sections 58-151.078, 58-151.03(c) and 58-151.02(

" of the Code of Virginia require McAdams to file any income tax

return or report with, or pay any income tax to the Department or

* the Commonwealth solely because of McAdams's use of highways in

Virginia in interstate commerce, such statutes are unconsti-

! tutional because they impose a substantial and undue burden on

interstate commerce and on an instrumentality of interstate

" commerce, prohibited by Article I, Section 8 of the United States

,:Constitution, and because they deprive McAdams of liberty and

. property without due process of law in violation of Section 1 of

the Fourteenth Amendment to the United States Constitution.

“ ficient nexus with Virginia for Virginia to impose any income tax .

.
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34. Section 56-304.5 of the Code of Virginia provides
_that no stamps permitting motor common carriers to operate in
~interstate commerce on highways in Virzinia shall be issued by
the Corporation Commission if the State Tax Commissioner notifies

.~ the Corporation Commission that such carrier has failed to file

inqome'tax returns or pay any income tax requiredlbf such;carriei
By Chapter 4 of Title 58 (Sections 58-151.01 et seq.) of the Code

of Virginia.

35. Forst's use of Section 56-304.5 of the Code of
Virginia to require McAdams to file any income tax return with
to the Department or to the Commonwealth of Virginia converts the
stamps and fees required of McAdams by Article 8 of Chapter 12 5f
Title 56 of the Code of Virginia and the corporate income tax of
foreign corporations into a privilege tax on McAdams's right to
engage in interstate commerce over the highways in Virginia, and
such a tax is unconstitutional as an undue and substantial burden
on interstate commerce prohibited by Article I, Section 8 of the
United States Constitution and Section 1 of ﬁhe Fourteenth

Amendment to the United States Constitution.

36. If because of Forst's actions, McAdams is not
issued the stamps required by Article 8 of Chapter 12 of Title 56
of the Code of Virginia to operate its trucks in interstate
commerce over highways in Virginia before February 1, 1980,
substantial and irreparable harm will be suffered by it and the

general public in that:



(a) McAdams will not be permitted to transport
commodities in interstate commerce over the highways in
Virginia after February 1, 1980, when its present stamps

- expire;

(b) McAdams will lose substantial amounts of

business and a substantial number of customers;

(c) McAdams will lose an unknown percentage

of its annual gross revenues of $40,000,000;

(d) McAdams will not be able to be compensated
for such losses by an increase in fees unless it can obtain

an approval from the Interstate Commerce Commission for such

increase; and

(e) The public served by McAdams will be deprived
of this service in obtaining receipﬁ or shipment of goods in

interstate commerce along routes primarily or exclusively

served by McAdams.

37. An actual controversy exists between plaintiff and

Bdefendants.

WHEREFORE, plaintiff respectfully prays that this

" Court:

<S



' 1. Issue a temporary injunction before February 1,
11980, enjoining Dgfendant Forst from continuing his notice to
ithe State Corporation Commission of any failure of plaintiff to
:file income tax returns or reports with the Department or the
}Commonwealth of Virginia. Such notice prevents the Defendant
éState Corporation Commission from accepting the fees and appli-
;cation of plaintiff for the stamps and other documents required
;by McAdams to lawfully operate its equipment on Virginia high-
}ways for compensation and an injunction will preserve the status

.quo until this controversy is resolved.

2. Enter a declaratory judgment declaring that
McAdams is not required to file corporate income tax returns or
reports with or pay any corporate income tax to the Department

and/or the Commonwealth of Virginia;

3. Enjoin Defendants Forst and the Commonwealth from

requiring plaintiff to file any corporate income tax return or

. report with the Department’ or the Commonwealth based upon its use

of highways in Virginia in interstate commerce.

4. Grant to plaintiff such other relief as may be
just and as this Court may deem necessary and proper to enforce

the rights established by this Court's declaratory judgment and

injunctions.
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B. J. McADAMS, INCORPORATED,

By: QM"" /La ' AZ/«JM

h Counsel

Alexander Wellford

Donn G. Kessler

Christian, Barton, Epps, Brent
and Chappell

1200 Mutual Building

" 909 East Main Street

L

Richmond, Virginia 23219
804/644~-7851

Medld /'er /6//22/&<

Of Counsel
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AFFIDAVIT

STATE OF ARKANSAS )
COUNTY OF PULASKI ; S8

Befqre the undersigned, Notary Public, duly qualified
and acting in and and for said county and state, appeared
Bob McAdams, President of B. J. McAdams, Inc., to ﬁe well
known, to be the affiant herein, who stated that he his read
the above and foregoing statehents and that they are true
and correct to the best of his knowledgé aﬁd belief.

IN WITNESS WHEREOF, I hereunto set my hand this 74/

day of January, 1980.

B McAdams’, President
B. J. McaAdams, Inc.

Subscribed and sworn to before me this Z:ﬁ”\day of

January, 1980.

<~

il

. . . Notary Publ

ic

My Commission Expires:
December 31, 1982




VIRGIN I A:
IN THE CIRCUIT COURT OF THE CITY
OF RICHMOND, DIVISION II
B. J. McADAMS, INCORPORATED,
Plaintiff,
v.

COMMONWEALTH OF VIRGINIA

and

WILLIAM H. FORST, State Tax Commissioner,

and the

STATE CORPORATION COMMISSION

and IN CHANCERY
THOMAS P. HARWOOD, JR., NO. A-1357-C

JUNIE L. BRADSHAW, and

PRESTON C. SHANNON,

Commissioners of the State
Corporation Commission,

Defendants.

ANSWER TO BILL OF COMPLAINT
FOR DECLARATORY JUDGMENT

Come now the defendants, by the Attorney General, to answer
the Bill of Complaint for Declaratory Judgment and say as follows:

1. That the allegatiﬁns of paragraphs 2, 3, 4, 5, 19, 20,
22, 26, 27, 28, 29, 34 and 37 of thé Bill of Complaint are
aémitted.

2. That the allegations of paragraphs 18, 30, 31, 32,
33, 35 and 36 of the Bill of Complaint are denied.

3. That the defendants are without knowledge of the allega-
tions of paragraphs 1, 8 and 9 of the Bill of Complaint and
can neither admit nor deny same, and call for strict proof

thereof.



4. To the extent that paragraph 6 of the Bill of Complaint
alleges pick-ups and deliveries within the geographical confines
of the Commonwealth, it is admitted.

All remaining allegations of said paragraph 6 are denied.

5. To the extent that paragraph 7 of the Bill of Complaint
alleges that plaintiff travels through Virginia, using highways
in Virginia, in the transportation of commodities from consignors
located outside of Virginia to consignees located outside Virginia,
it is admitted.

All remaining allegations of said paragraph 7 are denied.

6. To the extent that paragraph 10 of the Bill of Complaint
summarizes the contents of the September 17, 1976 letter, it is
admitted.

All remaining allegations of said paragraph 10 are denied.

7. That the allegations of paragraph 11 of the Bill of
Complaint are admitted, without admitting that the plaintiff's
characterization of the confents of said October 6, 1976 letter
is sufficient.

8. To the extent that paragraph 12 of the Bill of Complaint
summarizes the contents of the November 4, 1976 letter, it is
admitted.

All remaining allegations of said paragraph 12 are denied.

9. That the allegations of paragraph 13 of the Bill of

Complaint are admitted, without admitting that the plaintiff's



characterization of the contents df said October 6, 1976 letter
is sufficient.

10. That the allegations of paragraph 14 of the Bill of
Complaint are admitted, except that any inference that the filing
of returns is a prerequisite to being subject to Virginia income
tax is denied.

11. That the allegations of paragraph 15 of the Bill of
Complaint are admitted, except that any inference that the filing
of returns is a prerequisite to being subject to Virginia income

tax is denied.

12. To the extent that paragraph 16 of the Bill of Complaint
states that the Department was not in further contact with the
plaintiff after the Department's January 6, 1978 "final notice"
letter, it is admitted. All remaining allegations of said para-
graph 16 are denied.

By way of further answer, the January 6, 1978 letter specifi-
cally referred plaintiff to § 56-304.5 of the Code of Virginia
(1950), as amended. It is inconcei&able how such a response by
the Department could be considered an acguiescence.

13. That the first sentence of paragraph 17 of the Bill
of Complaint is admitted. The second sentence of said paragraph

17 is denied.

14. To the extent that paragraph 18 of the Bill of Complaint

discusses plaintiff's application for stamps and tendering of a
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check, it is admitted.

All remaining allegations of said paragraph 18 are denied.

15. To the extent that paragraph 21 of the Bill of Complaint
discusses plaintiff's application for stamps and tendering of a
check, it is admitted.

A1l remaining allegations of said paragraph 21 are denied.

16. That the allegations of paragraph 23 of the Bill of
Complaint are admitted to the extent it summarizes the telephone
conversation discussed. The correctness of the legal position
stated, although reguiring no response, is denied.

17. That the allegations of paragraph 24 of the Bill of
Complaint are admitted, assuming that said paragraph 24 referé
to January 24, 1980.

18. That the allegations of paragraph 25 of the Bill of
Complaint were correct when said complaint was filed; however,
pursuant to this Court's decree of February 1, 1980, the State
Corporation Commission has now issued said stamps. -

AND NOW, having fully answered, the defendants pray as

follows:

1. That the temporary injunction issued, if still in effect,
be dissolved.

2. That a declaratory judament declaring that plaintiff is
subject to the virginia corporate income tax and required to file

corporate income tax returns in Virginia be entered.



3. That the sealed returns filed by the plaintiff with the

court be transmitted to the Department of Taxation for review and

audit and that any liability disclosed by said returns or subse-

guent audit be forthwith paid by the plaintiff.

4. That other justifiable relief as may be proper to en-

force the Commonwealth's rights be granted.

By:

Marshall Coleman
Attorney General of Virginia

John G. MacConnell

Kenneth W. Thorson

Norman K. Marshall
Assistant Attorneys General
P. 0. Box 6-L

Richmond, Virginia 23282
(804) 257-8090

Respectfully submitted,

COMMONWEALTH OF VIRGINIA,

WILLIAM H. FORST, State Tax
Commissioner,

STATE CORPORATION COMMISSION,

THOMAS P. HARWOOD, JR.,

JUNIE L. BRADSHAW,

and

PRESTON C. SHANNON, Commissioners
of the State Corporation Commissicn

Ode B MaCnedt

v Counsel



CERTIFICATE

I hereby certify that a copy of the foregoing Answer to
Bill of Complaint for Declaratory Judgment was mailed, postage
prepaid, to Donn G. Kessler, Esquire, Christian, Barton, Epps,
Brent & Chappell, 1200 Mutual Building, Richmond, Virginia

23219, this the 2?.“*"‘ day of February, 1980.

R, 3. Mad, 10



VIRGINTIA: -

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION II
March 13, 1980

B. J. McADAMS, INCORPORATED,
Plaintiff,

v. In Chancery
No. a-1357-C

COMMONWEALTH OF VIRGINIA, et al.,
Defendants.

ORDER

This cause came to be heard upon the Motion to Dismiss
filed by the State Corpération Commission and Thomas P.
Harwood, Jr., Junie L. ﬁzadshaw, and Preston C. Shannoﬁ, in-
their capacities as Commissioners of the Sfaté Corporation
Commission.

AND IT APPEARING Tb THE COURT that the State Corxporation
Commission and its Commissioners are no longer necessary
parties defendant in this proceeding because said defendants
have caused to issue the stamps necessary for B. J. McAdaﬁs,
Incorporated, to opérate.lawfully on Virginia highways
pursuant to Article 8 of Chapter 12 of Title 56 of the Code
of Virginia, and that such stamps shall be and are valid
through February 1, 1981; and

IT FURTHER APPEARING TO THE COURT that full, ample, and
complete relief may be granted to the plaintiff if the
Commonwealth of Virginia, through the State Tax Commissioner,

is the sole party defendant in this action;




IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the
said defendants, the State Corporation Commission and its

Commissioners, are diraissed as parties defendant. The ;
clerk shall mail certified copies of this Order to counsel

for thc parties.

XMXXXXNKXSXXKXEXKXXHXXXX

I ASK FOR THIS: A Copy,

- Teste : ;:é1==;§2322£¢€;;, €lerk]

Qe B My Cral ) -
John GY MacConnell
Assistant Attorney Gereral
P. 0. B2~x 6-L
Richmoné¢, Virginia 22:82
804-257 8090
Counsel. for Defendants

SEEN ANU AGREED: .
B. J. McAdams, Incorpc-.ate

-

By

Christian, Barton, Epps, Brent & Chappell
1200 Mutual Buildiag

Richmond, Virginia 23219

804-644-7851

Counsel for Plaint:iff

X




VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION II

B. J. McADAMS, INCORPORATED,
an Arkansas Corporation,
' Plaintiff,

V. IN CHANCERY
NO. A-1357-C

COMMONWEALTH OF VIRGINIA, et al.,

Defendants.

STIPULATION OF FACTS

Comes now the Plaintiff, B. J. McAdams, Inc.

(""McAdams"), by counsel, and Defendants Commonwealth of Virginia

[]
L]
N
|
'
i

and William H. Forst, State Tax Commissioner ("Commissioner"),.by:

the Attorney General, and agree and stipulate for the purposes of
the declaratory judgment and injunctive relief prayed for in the

above-entitled matter as follows:

1. McAdams is a private corporation incorporated in
the State of Arkansas with its principal place of business

located at Route 6, Box 15, North Little Rock, Arkansas.

2. Defendant Commonwealth of Virginia is a sovereign

state.

3. Defendant William H. Forst is the State Tax
Commissioner for the Commonwealth of Virginia, and as such is the
chief executive officer of the State Department of Taxation who

is empowered by Sections 58-2, 58-28, 58-33 and 56-304.5 of the
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Code of Virginia (1950), as amended ("Code"), to supervise and
enforce the administration of the assessment and tax laws of
Virginia and to notify the State Corporation Commission of the
failure of any person to file a state income tax return or report
or to pay state income tax when required to do so in order to
prohibit such person from obtaining necessary documents and
stamps to operate vehicles for compensation on highways in

Virginia.

4. Thomas P. Harwood, Junie L. Bradshaw and Preston C.:
Shannon are respectively the Chairman and Commissioners of the
State Corporation Commission for the Commonwealth of Virginia

("Corporation Commission") and as such are empowered by Section

56-304 through 56-304.7, inclusive of the Code to issue registra-
tion cards, stamps, and identification markers to allow persons

to operate vehicles for compensation on highways in Virginia.

5. At all times pertinent hereto, including but not
limited to 1973 througﬁ 1979, inclusive, McAdams has held all

necessary certificates and authority from the Interstate Commerce

e Am— SRSB4 8 ot rarhn W S EIME b ot Clen Semrre §1 ww aa

Commission to operate as an irregular route motor common carrier
transporting commodities in foreign and/or interstate commerce

for compensation.

6. At all times pertinent hereto, including but not

limited to 1973 through 1979, inclusive, and pursuant to the

o n des Bl s s W e Samaa e & o

authority vested in it by the Interstate Commerce Commission,

McAdams has transported commodities in interstate commerce from

consignors located outside of Virginia to consignees located

inside Virginia and from consignors located inside Virginia to i
consignees located outside of Virginia using highways in Virginia

By c T~ -
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in Virginia. At all times pertinent hereto, McAdams' only nexus |

il

for such interstate transportation. Such activity was the first
or last step in the interstate transportation of commodities by
McAdams and was not a substantial part of McAdams business as

shown by paragraphs 37 through 46 inclusive of these stipulated

facts.

7. At all times pertiﬁent hereto, including but not
limited to 1973 through 1979, inclusive, and pursuant to the
authority vested in it by the Interstate Commerce Commission,
McAdams has transported commodities in interstate commerce
through Virginia from consignors located outside of Virginia to‘
consignees located oﬁtside of Virginia using highways in Virginia

for such interstate transportation.

8. At all times pertinent hereto, including but not
limited to 1973 through 1979, inclusive, McAdams has been ‘
registered with the Corporation Commission to travel over high;
ways in Virginia to transport commodit}es in interstate commerce.
During such time and presently, McAdams has never been registered!
or sought to be registered with the Corporation Commission to use
highways in Virginia to transport commodities in intrastate com-

merce nor has it transported commodities in intrastate commerce

with Virginia was the registration stated in this paragraph and
its use of highways located in Virginia to transport commodities

in interstate commerce as detailed in these stipulations.

I
9. On September 17, 1976, in response to a request for

information from the State Department of Taxation ("Department"), :

McAdams informed the Department that McAdams was a motor carrier

of specific commodities over irregular routes in interstate com-

merce, did not have any income, gains, losses or deductions

2 T T L YA
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attributable to the ownership of any interest in real or tangible;
propertyiﬁh Virginia, did not carry on any business, trade, pro-
fession Bf occupation in Virginia nor has had ény income from.
intangible persdnal property employed by McAdams in a business,

trade, or profession carried on in Virginia. Said letter also

.informed the Department that McAdams had as its only nexus with

Virginia the above-stated registration with the Corporation
Commission and its use of highways in.Virginia for interstate
commerce and that McAdams' position was that McAdams lacked a
sufficient nexus with Virginia for the Department to impose
Virginia's corpofate-income tax on McAdams. Such -letter was
received by the Department. A copy of such letter is attached

hereto and incorporated herein as Exhibit A.

10. On October 6, 1976, thg Department wrote to McAdams
and indicated thét while it did noﬁ question the‘facts enumerated
in Exhibit A, it believed that solely the use of highways in
Virginia for the transportation of commodities in interstate com-
merce subjected McAdams to the Virginia corporate income tax.
Such letter was received by McAdams. A copy of this letter is

attached hereto and incorporated herein as Exhibit B.

11. On November 4, 1976, McAdams responded to Exhibit B
again outlining several of the reasons for its position that as a
foreign corporate interstate carrier with the facts stated in
paragraph 9 above, McAdams was not subject to the State's cor-
porate income tax. Such letter was received by the Department.
A copy of this letter is attached hereto and incorporated herein

as Exhibit C.

12. On November 16, 1976, the Commonwealth of Virginia, :

through an assistant attorney general, responded to Exhibit C,
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noting that it was the position of the Department that "the con-
duct of the business of moving persons or freight over Virginia
highways [is] . . . sufficient local activity to establish nexus
for [income] taxation" and indicating that there appeared to be
an "irreconcilable difference of opinion” between McAdams and the
Department. Such letter was received by McAdams. A copy of this

letter is attached hereto and incorporated herein as Exhibit D.

13. Eight months later, on June 28, 1977, the
Department informed McAdams it believed that McAdams' use of
highways in Virginia solely for transporting commodities in
interstate commerce éubjected McAdams to Virginia's income tax,
and insisted that McAdams file the necessary returns within fif-
teen days. 'Such letter was received by McAdams. A copy of this ;i .

letter is attached hereto and incorporated herein as Exhibit E.

14. Six months later, on January 6, 1978, the
Department wrote to McAdams and stated that it believed McAdams
was subject to the Virginia corporate income tax and that McAdams,
should file the necessary returns within ten days. Such letter
was received by McAdams.' A copy of this letter is attached

hereto and incorporated herein as Exhibit F.

15. Between January 7, 1978 and October, 1979, the

Department did not inform McAdams and McAdams did not receive any;
indication from the Department that any further action was going :
to be taken or had been taken by Defendants to require the filing
of such returns or reports. Due to the length of time between ;
its receipt of Exhibit‘F and October, 1979, McAdams believed thac'
| -the Department had acquiesced in McAdams' position and believed ‘
that the Department did not expect McAdams to file any such



.apply for and obtain stamps and other documents from the

returns or reports. The Defendants contend that such a belief on.

the part of McAdams was unreasonable.

16. In order to use highways in Virginia for the aboveix

described interstate transportation of commodities, McAdams must

Corporation Commission pursuant to Article 8, Chapter 12 of Title:

56 of the Code.

17. At all times pertinent hereto, prior to October,
1979, and gncludiﬁg but not limited to 1973 through 1978, inclu-
sive, McAdams had applied for and had been issued by the |
Corporation Commission the stamps and documents necessary for it
to operate lawfully on Virginia highways in interstate commerce
pursuant to Article 8 of Chapter 12 of Title 56 of the Code and

consistent with its authority to conduct such interstate

transportation as granted by the Interstate Commerce Commission.

During such period, McAdams never transported commodities in

sessmaas B

intrastate commerce in Virginia and no stamps or documents were
sought by McAdams for use of Virginia highways in the intrastate

transportation of commodities in Virginia. i

18. Prior to October 26, 1979, McAdams applied to the

Corporation Commission to supplement the stamps and documents it

had received for 1979 to place on the pieces of equipment it owns-

and/or leases for operation over highways in Virginia in

interstate commerce. In filing such application and check,

McAdams fulfilled every requirement of Article 8 of Chapter 12 of
Title 56 of the Code of Virginia in order to obtain such stamps
and documents, including, but not limited to the paying of the |

road taxes required of it, filing the proper application and ten-ﬁ
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of such income taxes. It was then and presently is contended by

i
i
oo
:

dering the appropriate fees. It is contended by defendants that
an additional requirement to obtain such stamps and documents
which was not met by McAdams was the filing of state corporate

income tax returns or reports with the Department and the payment

McAdams that McAdams is not required by the Code to file such

returns or reports and/or to pay such taxes and therefore, suéh
filings and/or payments were not and are not required of McAdams
to obtain such stamps and documents. A copy of the check for the:
supplemental stamps and documents is attached hereto and incor--

porated herein as Exhibit G.

19. Prior to October 26, 1979, Defendant Forst notified
the Corporation Commission pursuant to Section 56-304.5 of the

Code that McAdams had not filed corporate income tax returns or

reports with and had not paid state corporate income taxes to the.

H
i

Department for 1973 through 1976 and that no stamps or documents
|

i

should be issued to McAdams until such returns or reports were
filed and such taxes paid. A copy of such notice is attached

hereto and incorporated herein as Exhibit H.

20. On October 26, 1979, the Corpération Commission
notified McAdams that, solely because McAdams had not filed cor-
porate income tax returns or reports with and had not paid state i
corporate income taxes to the Department for 1973 through 1976,

the Commission could not issue to McAdams the supplemental stamps:
|

and documents necessary for McAdams to lawfully operate pieces of.
1
l

equipment in interstate commerce on highways in Virginia and

returned to McAdams the check for such stamps and documents. A

!
copy of such notice is attached hereto and incorporated herein as

Exhibit I. 36 i

|



_requirement of Article 8 of Chapter 12 of Title 56 of the Code in

state corporate income tax returns or reports and the payment of

21. On December 26, 1979, McAdams applied to the
Corporation Commission to renew for 1980 the stamps and documents
for 313 pieces of eéuipment owned and/or 1eased by McAdams to
travel on highways in Virginia in interstate commerce. In

applying for such stamps and documents, McAdams fulfilled every

order to renew such stamps and documents. It is contended by
defendants that an additional requirement to obtain such stamps

and documents which was not met by McAdams was the filing of

such income taxes to the Department. It was then and presently
is contended by McAdams that McAdams is not subject to file such
returns or reports and/or to pay such taxes and thergfore such
filings and/or payments were not and are not required of McAdamsl
to obtain such stamps and documents. Copies of the application
and check for the fee required for such stamps and documents ake E

attached hereto and incofporated herein as Exhibit J.

22, On January'3, 1980, the Corporation Commission
notified McAdams that the Commission could not issue or renew the
stamps and documents necessary for McAdams to use highways in
Virginia in interstate commerce until McAdams filed Virginia cor-
porate income tax returns or reports with the Department for the
years 1973 through 1976. A copy of such notice is attached

hereto and incorporated herein as Exhibit K.

23. On or about January 24, 1980, McAdams, through its |

counsel, contacted the Department through the Office of the

Attorney General for the Commonwealth of Virginia. In such con- !
versation, McAdams reiterated its‘position that it was and could
not be subject to the Virginia corporate income tax solely ;
37 |
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because it used highways in Virginia in interstate commerée and
did not believe it should file Virginia corporate income tax
returns with the Department and thus arguably aéknowléage that it
was poséibly subject to such tax. McAdams offered to the

Department, through its counsel, that if the Department main-

‘tained the position that McAdams was subject to such tax, McAdams

would file a suit for declaratory judgment in a Virginia court to
resolve such controversy. McAdams proposed that pending a final
ruling, the Department withdraw its notice to the Corporation

Commission which prevented the Commission from issuing to McAdams

the stamps and/or other documents required for it to lawfully

operate its vehicles in interstate commerce over highways in

Virginia.

24, On or about January 24, 1980, Defendant Forst,
through his counsel, refused to withdraw such notice to the

Corporation Commission.

25. Pursuant to Section 56-304.5 of the Code and the
previously described notice from Defendant Forst to the

Corporation Commission that McAdams had not filed corporate

T A Yot 3 Ty
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income tax returns or reports with and/or had not paid state cor-:

porate income taxes to the Department for 1973 through 1976, the
Corporation Commission was not able to issue or renew the stamps
and documents necessary for McAdams to lawfully operate its

pieces of equipment over highways in Virginia in interstate com-

merce after January 31, 1980.

26. Solely because of the decree of this Court, dated
February 1, 1980, a copy of which is attached hereto and incor-

porated herein as Exhibit L, Defendant Forst withdrew his notice
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documents were issued to McAdams by the Corporation Commission

to the Corporation Commission and the Corporation Commission
issued to McAdams the stamps necessary for McAdams to lawfully
operate its pieces of equipment over highways in Virgihia in
interstate commerce from February 1, 1980 to January 31, 1981.
Pursuant to the agreement of counsel, no such notice has been

sent to the Corporation Commission in 1981 and new stamps and

which will expire on January 31, 1982 unless such stamps and
documents are renewed by the Corporation Commission. If such
stamps and documents are not renewed by the Corporation
Commission, McAdams will be subject to criminal prosecution if it
fulfills its obligations under its Interstate Commerce Commission:
authority and operates its pieces of equipment solely in the
interstate transportation of commodities over highways in

Virginia after January 31, 1982.

i

27. It is the intent of Defendant Forst, pursuant to !

his interpretation of Section 56-304.5 of the Code to inform, andz
unless otherwise ordered by this Court, he will inform the

Corporation Commission prior to January 31, 1982, that McAdams

has not filed state corporate income tax returns or reports with
and/or paid state corporate income taxes to the Department or chei
Commonwealth for 1973 through 1979, inclusive, or for any one or :
more of those years, unless McAdams files such returns or reportsf
and pays such taxes for such years. It is the intent of
Defendant Forst in so notifying the Corporation Commission to
have the Corporation Commission refuse to issue such stamps

and/or documents to McAdams unless such returns or reports are

filed and such taxes are paid by McAdams for such years.

28. Section 56-304.5 of the Code of Virginia provides

that no stamps or documents permitting motor common carriers to

s
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-corporations as such term is defined by the Code.

operate in interstate commerce on highways in Virginia shall be
issued by the Corporation Comﬁission if the State Tax
Commissioner notifies the Corporation Commission that such
carrier has failed .to file income tax returns or pay any income
tax required of such carrier by Chapter 4 of Title 58 (Sections

58-151.01 et seq.) of the Code of Virginia.

29. The Virginia corporate income tax is not, nor does
it purport to be, compensatory for the use of Virginia highways,

but does purport to tax income from Virginia sources of foreign

30. Section 58-151.078 of the Code of Virginia requires

that only corporations organized in the Commonwealth of Virginia

or "having income from Virginia sources” shall make a report to
the Department containing such information as will enable the

Department to enforce the Virginia income tax statutes.

31. Section 58-151.03(c) of the Code of Virginia impo- :
ses an income tax on foreign corporations having "income. from
Virginia sources".

32. Section 58-151.02(g) of the Code of Virginia de-
fines in pertinent part, "income from Virginia sources" to be:

(1) items of income or gain attributable to the ownership of any

interest in real or tangible personal property in Virginia or to

a business, trade, profession or occupation carried on in

Virginia; and (2) income from intangible personal property to the

f
extent that such income is from property employed by the taxpayer
in a business, trade, profession or occupation carried on in

Virginia. No rule or regulation of the Department of Taxation i

furcther defines the term "income from Virginia sources".

S0
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‘limited to 1973 through 1979, inclusive, McAdams has not had any

of any interest in real or tangible property in Virginia, has not;

~carried on any business, trade, profession or occupation in

'perty employed by it in a business, trade or profession carried

33. At all times pertinent hereto, including but not

income, gains, losses or deductions attributable to the ownership

Virginia and has not had any income from intangible personal pro-

on in Virginia, with the following proviso;-McAdams has

transported commodities in interstate commerce over highways in

Virginia which Defendants assert and ?1aintiff denies is income;
gains, losses or deductions attributable to the oﬁnership of'any
interest in real or tangible property in Virginia, the carrying
on of a business, trade, profession, or occupation in Virginia
and/or is income from intangible personal property employed by

Plaintiff in a business, trade, or profession carried on in

Virginia for purposes of Title 58 of the Code. For the period
designated in this paragraph, McAdams did not have any income
from intangible personal property located in Virginia, did not

transport commodities intrastate in Virginia, did not own or
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store any property in Virginia, did not execute any contracts in
Virginia, nor did it have any salesmen or officers in Virginia.
For the period designated-and the reasons indicated in this
paragraph, McAdams did not file any Virginia income tax return or
report or pay any Virginia income tax to defendants. For the
same period of time, McAdams has been subject to and has paid all

Arkansas taxes required of it.

34. At all times pertinent hereto, including but not

limited to 1973 through 1979, inclusive, McAdams paid all motor

fuel road taxes required of it to the Commonwealth of Virginia

ol
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for its use of highways in Virginia in the interstate transpor-
tation of commodities. At ali times pertinent hereto, no such
taxes were required to be paid or were paid by McAdams for the
intrastate transportation ,0f commodities in Virginia as McAdams

did not and does not presently transport commodities intrastate

.in Virginia. Neither the payment or subjecting of McAdams to the

motor fuel road tax determines whether McAdams is subject to any

Virginia corporate income tax.

35. If McAdams does not have to file state corporate

income tax returns or reports to Defendants and/or is not subject

to the Virginia state corﬁorate income tax, the Code of Virginia
would not permit Defendant Forst to notify the Corporation
Commission qf McAdams' failure to file such returns or reports
and/or to pay such tax for 1973 through 1979, inclusive, or Any
one or more of these years, and would not permit the Corporatién
Commission to refuse to issue all necessary documents to McAdams

to use highways in Virginia for the interstate transportation of

commodities.

36. 1If Defendant Forst notifies the Corporation
Commission that McAdams has not filed Virginia state corporate
income tax returns or reports and/or paid Virginia state cor-
porate income taxes for 1973 through 1979, inclusive, or any one
or more of such years, substantial and irreparable harm will be

suffered by McAdams and by the general public in that:

(a) McAdams will not be permitted to lawfully
transport commodities in interstate commerce over highways in

Virginia after January 31, 1982, when its present stamps expire;

o<
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(b) McAdams will lose substantial amounts of busi-

ness and a substantial number of customers;

(¢) McAdams will lose approximately $618,131.54 in

annual gross revenues;

(d) McAdams will not be able to be compensated for
such losses by an increase in fees unless it can obtain an appro-
val from the Interstate Commerce Commission for such an increase;

and

(e) The public served by McAdams will be deprived
of McAdams' service in obtaining receipt or shipment of goods in
interstate commerce along routes primarily or exclusively served

by McAdams.

37. For the years 1973 through 1977,.inclusive, McAdams
carried an average of 35 (thirty-five) shipments per year to
designations inside Virginia from points of origin outside of
Virginia and carried an avérage of 7 (seven) shipments per year
to designations outside of Virginia from points of origin inside
Virginia. Such average ﬁumber of‘shipments are representative of
the number of such shipments in each year frbm 1973 through 1977,

inclusive.

38. In 1978, McAdams carried 40 (forty) shipments to
designations inside Virginia from points of origin outside of
Virginia and carried 9 (nine) shipments to designations outside

Virginia from points of origin inside Virginia.

39. In 1979, McAdams carried 51 (fifty-one) shipments

to designations inside Virginia from points of origin outside
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Virginia and carried one shipment to a designation outside

Virginia from a point of origin inside Virginia.

40. In each of McAdams' trips to designations inside of
Virginia from points of origin outside of Virginia during the

years of 1973 through 1979, inclusive, the designation in

‘'Virginia was not the ultimate destination for such vehicle or

McAdams left Virginia without a shipment of property on board.

41. At all times pertinent hereto, including but not
limited to 1973 through 1979, inclusive, apﬁroximately 95% of the
ﬁiles traveled by McAdams in Virginia in the interstate transpof-
tation of commodities were "bridge miles", as such term is
hereinafter defined. The remaining five percent of such miles
were traveled to deliver commodities from consignors located out-
side of Virginia to consignees located inside Virginia or from
consignors located inside Virginia to consignees located outside

of Virginia.

42. At all times pertinent hereto, including but not
limited to 1973 through 1979, inclusive, approximately 60% of all
miles traveled by McAdams in the interstate tranéportation of
commodities in the United States were bridge miles. The
remainder of such miles traveled were traveled in any one or more;
of the 50 states to deliver commodities from consignors located
outside of that state to consignees located inside that state or
from consignors located inside that state to consignees located

outside of that state.

43, In the interstate transportation of commodities,
McAdams' pieces of equipment traveled the following miles for
1974 through 1979, inclusive:
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Year Total Intercity Intercity Mileage

Mileage Traveled Traveled in Virginia
1974 9,096,058 . 249,224
1975 8,673,136 138,727
1976 13,408,102 259,657
1977 20,660,618 253,716
1978 27,126,050 435,328
1979 35,182,928 1,103,670

The miles indicated in this paragraph reflect all highway miles
traveled, including miles on toll roads. The mileage indicated-
as traveled in Virginia includes "bridge miles" as well as mileé
traveled from consignors located outside of Virginia to con- .
signees located in Virginia and from consignors located inside

Virginia to consignees located outside of Virginia.

44, In the interstate transportation of commodities,’
McAdams' pieces of equipment traveled the folldwing percentage of
miles on highways in Virginia as compared to total miles traveled
for 1974 through 1979, inclusive:

Percent of Total
Miles Traveled

Year © __in Virginia
1974 2.74%
1975 1.60%
1976 1.94%
1977 1.237%
1978 1.60%
1979 3.14%

The percentage of miles indicated in this paragraph is based upon
all miles traveled on highways in the interstate transportation

of commodities in 1973, including toll roads.
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45. The miles and percentages reported in paragraphs 42
and 43 are representative of ﬁhe miles and percentage of such
miles traveled by McAdams in the interstate transportation of

commodities in 1973.

46. At all times pertinent hereto, including but not
limited to 1973 through 1979, inclusive, the roads in Virginia
primarily used by McAdams in the interstate transportation of
commoaities were Interstate Highway Nos. 81; 83, 95, 64, 70, 66

and 77 and U.S. Highway Nos. 15, 33, 58 and 460.

47. -The term "bridge miles" wherever used herein refefs
to miles traveled through Virginia or through any single étate
from a point of origin outside of that state to a designation
outside of that state without any pick-ups or deliveries of com- -
modities in that state. The Defendants do not stipulate that |
such term is synonymous with the term "vehicle miles" as defined

by §58-151.050 of the Code.

48. The term "pieces of equipment" wherever used herein,

refers to motorized power sources used to pull trailers in

interstate commerce over roadways.

49. The term "tax reports" wherever used herein refers

to Virginia State tax returns with all attachments thereto.

50. The facts contained in paragraphs 42, 43, and 44
are stipulated to by Defendants for purposes of this litigation

only.

51. McAdams' only source of revenue is generated by its

transportation of commodities in interstate commerce.
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52. McAdams charges its customers for transporting com-
modites in interstate commerce'by the weight of such commodites
and by the mile traveled. S