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VIRGINTIA: . _ ‘

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY ELA - W

THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES, INC.
P.O. Box 945990

Maitland, Florida 32794

Plaintiff

e At Law No. /E5/26&

TINA MARIE CARR
HCRO1l Box 540
Jeffersontown, Virginia 22427

e e M e M S e N e S e N A S s

Defendant

MOTION FOR JUDGMENT

COMES NOW, the Plaintiff, The Home Insurance Company as
Subrogee for its insured, Green Thumb Enterprises (hereafter
"Home") and moves this Court for judgment against the Defendant,
Tina M. Carr (hereinafter "Carr") on the grounds and in the
amount set forth below:

1) At all times relevant, Plaintiff, Home is a
corporation authorized to conduct business in the Commonwealth of
Virginia;

2) On or about December 4, 1991, Plaintiff's insured,
Green Thumb Enterprises' employee was operating a motor vehicle,
traveling northbound on 01d Ox Read, Route 506 in Loudoun County,
Virginia;

3) At the aforementioned time and place, Defendant,
Carr, was operating a vehicle which was owned by her husband in a

southbound direction on 0ld Ox Road, Route 606.
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it

4) At that time and place, it was the duty of
Defendant, Carr, to operate her automobile with reasonable care
and due regard for the safety of others using the road;

5) Notwithstanding his duties, Defendant, Carr
operated her automobile in such a careless, reckless and
negligent manner in that he allowed his vehicle to cross a double
yellow line, thus striking Plaintiff's insured's vehicle with
great force and causing personal injury to Plaintiff's insured
driver and property damage to their vehicle.

6) Defendant, Carr, was negligent in that she:

(a) Falled to keep a proper lookout;

(b) Failed to maintain proper control of her
automobile;

(c) Operated her automobile at an unlawful and
unsafe speed.

(d) Failed to stay on her side of the road,

7) As a direct and proximate result of Defendant's
negligence, Plaintiff's insured has sustained extensive property
damage to their vehicle;

8) As a direct and proximate result cof Defendant's
negligence, Plaintiff in February and May of 1992 has reimbursed
its insured, driver, Marios G. Brooks for property damage and
personal injuries he sustained from said collision.

9) Plaintiff accordingly has an action against the
Defendant for contribution for the amount paid by them on behalf

of their insured as a result of the Defendant's negligence. -
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WHEREFORE, Plaintiff demands judgment against
Defendants in the amount of Thirty Three Thousand Eight Hundred
and 00/100 Dollars ($33,800.00) together with interest,

attorney's fees and costs expended on their behalf.

THE HOME INSURANCE COMPANY

BY Counsel: 7 _
/////’ e V7 /»

- ..}C&y s ‘: P J’__\\___,_.

K Jonathan S. Rochkind

ter A Attorney for Plaintiff
PROTAS & SPIVOK, CHARTERED
2060 N. l4th Street, Suite 306
Arlington, Virginia 22201
(703) 525-4766
VA Bar No. 30341
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NOTICE

TO THE DEFENDANTS: If you believe that Plaintiff has
filed this suit in a city or county other than in a city or
county in which this suit may be filed by law, you may file a
written request to have the case tried in Circuit Court in a city
or county in which the case may be filed by law. To do so, you
must:

1) Prepare a written request which contains: (a) the
court's name; (b) the case number, (c) Plaintiff's name and
Defendant's name, (d) "I move to object to venue to this Court
because" (state reason for objection and also state in which city
or county the case should be tried), and (e) your signature and
mailing address.

2) File the written request in the Clerk's Office
before the trial date (use the mail at your own risk) or give it
to the Judge when your case is called on the return date.

3) If mailed to the Court, you will be notified only

if your request is granted.
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VIRGINTIA::

IN THE CIRCUIT COURT OF LOUDOUN counlfmqlg CEIVE i
RS ;
Haes

JAN - T 1994

1

THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES,
INC.,

4e B8 we e e

Plaintiff,

AT LAW NO. 15126

a8 AR BE 48 as e

Defendant.

[

DEFENDANT ‘S ANSWER AND GROUNDS OF DEFENSE

COMES NOW, the Defendant, Tina Marie Carr, by counsel, and
files this her Answer and Grounds of Defense to the Motion for
Judgment previously filed herein, and in support thereof states as
follows:

i 19 The allegations contained in paragraphs, 1, 2, 3, and 4
of the Motion for Judgment are hereby admitted.

2. The allegations contained in paragraphs 5, 6, 7 and 9 of
the Motion for Judgment are hereby denied.

3. This Defendant is without sufficient knowledge or belief
as to the allegations contained in paragraph 8 of the Motion for
Judgment and demands strict proof thereof.

AFFIRMATIVE DEFENSES

4. This Defendant will rely on the affirmative defenses of
the expiration of the statute of limitations, contributory

negligence, non joinder of an indispensable party plaintiff,
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intervening cause, and such other defenses that are developed
during the course of discovery.
WHEREFORE, having fully answered the Motion for Judgment filed

herein, the Defendant prays that the same be dismissed with an

award of costs.

Cd(/lut Mﬁ}w Q.A/\J

Tina Marie Carr

STATE OF VIRGINIA )
) To-Wits
COUNTY OF FAIRFAX )

Personally appeared before me this ~¥fAZ day of January,
1994, the undersigned, a Notary Public in and for the State and
County aforesaid, TINA MARIE CARR, known to me (or satisfactorily
proven) to be the person whose name is subscribed to the within
instrument and acknowledged that he executed the same for the
purposes therein contained.

7

[ SEAL] At dosd | (/X‘”ﬂ‘%

Notary Public

My Commission Expires:_ February 28, 1995

CERTIFICATE OF SERVICE

I hereby certify that on this day of January, 1994, a
true copy of the Defendant’s Answer and Grounds of Defense was
mailed first class, postage prepaid to Jonathan S. Rochkind, Esq.
of PROTAS & SPIVAK, CHARTERED, at 2060 N. 14th Street, Suite 306,
Arlington, Virginia 22201, counsel for Plaintiff.

Tina Marie Carr
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VIRGINTIA:

IN THE CIRCUIT COURT OF LOUDOUN COUNTY

THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES,
INC.,

Plaintiff,
AT LAW NO. 15126

V.

TINA MARIE CARR,

L L L L I L e L L D L LI Y B T I Y )

Defendant.

PLEA TN BAR

COMES NOW, the Defendant, Tina Marie Carr and files this her
Plea In Bar/Motion to Dismiss, and in support thereof states the

following:

L. The applicable statute of limitations [Va. Code § 8.01-
243 (A)] expired prior to the filing of this action, and subrogee
Home Insurance Co. steps into the shoes of and can have no greater
rights than the original plaintiff in this action and is therefore

also barred from bringing this action.

WHEREFORE, the Defendant prays that this cause be dismissed

with an award of cost and attorneys fees to the Defendant.

TINA MARIE CARR
By Counsel
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HALL, MARKLE, SICKELS & FUDALA, P. C.

(Yt )t

Charles W. Sickels, Esquire
V.S.B. #13954

4010 University Drive

Suite 200

Fairfax, Virginia 22030
Telephone: (703) 591-8600
Counsel for Defendant

CERTIFICATE OF SERVICE

The undersigned does hereby certify that on this zzsié“ day of
March, 1994, a true copy of the foregoing was mailed first class,
postage prepaid, to Jonathan S. Rochkind, Esqg. of PROTAS & SPIVAK,
CHARTERED, at 2060 N. 14th Street, Suite 306, Arlington, Virginia

22201, counsel for Plaintiff.
_S://ﬂ

Charles W. Sickels
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VIRGINTIA

IN THE CIRCUIT COURT OF LOUDOUN COUNTY

THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES,
INC.,

Plaintift¥,
AT LAW NO. 15126

V.

TINA MARIE CARR,

04 ¥ 04 B0 40 B8 w8 88 08 @R e @0

Defendant.

MEMORANDUM IN SUPPORT OF DEFENDANT’S PLEA IN BAR

Defendant Tina Marie Carr files this Memorandum in support of
her Plea in Bar.

Arqument

I. PLAINTIFF‘S ACTION IS TIME BARRED BECAUSE IT WAS FILED AFTER
THE APPLICABLE STATUTE OF LIMITATIONS HAD EXPIRED AND THIS
LIMITATION APPLIES TO THE SUBROGEE HOME INSURANCE CO.

A. This Action is Barred by the Statute of limitations

Va. Code § 8.01-243(A) states: "every action for personal
injuries, whatever the theory of recovery, and every action for
damages resulting from fraud, shall be brought within two years
after the cause of action accrues." Plaintiff alleges injuries and
damages arising from the automobile accident of December 4, 1991.
See Plaintiff’s Motion for Judgment at 1. Plaintiff is alleging
that the injuries complained of are the result of Defendant’s
alleged wrongful acts. Under the limitation set by § 8.01-243(A)

an action accrues on the date of injury. This statutory
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requirement was explained in Scarpa v. Melzig, 237 Va. 509, 379
S.E.2d 307 (1989), where it was held:

Accrual of the cause of action is governed by Code
§ 8.01-230, which provides, as pertinent, that a ‘cause
of action shall be deemed to accrue and the prescribed
limitation period shall begin to run from the date the
injury is sustained in the case of injury to the
person... and not when the resulting damage 1is
discovered....’ We construe the word ‘injury,‘ as used in
§ 8.01-230, ‘to mean positive, physical or mental hurt to
the claimant.’ Locke v. Johns-Manville Corp., 221 Va.
951, 957; 275 S.E.2d 900, 904 (1981).

Moreover, when any injury, though slight, 1is
sustained as the consequence of an alleged wrong, the
right of action for a personal injury accrues and the
statute of limitations begins to run at once. See
Richmond Redevelopment and Housing Authority v. Laburnum
Construction Corp., 195 Va. 827, 838-39, 80 S.E.2d 574,
581 (1954). It is immaterial that all the damages
resulting from the wrong may not have been sustained at
the time of the negligent act; the running of the statute
of limitations is not postponed by the fact that
substantial damages do not occur until a later date.

Scarpa, 237 Va. at 512.

See also Brown v. RABC, 704 F.2d 1296 (4th Cir. 1983); Granahan v.

Pearson, 782 F.2d 30 (4th Cir. 1985).

This present action would have to have been filed within two
yvears from the date the action accrued, the date of the auto
accident and alleged injury - December 4, 1993. The file date
stamped on Plaintiff’s Motion for Judgment, however, is December
1@ 1993; This action was filed six days past the applicable
statute of limitations and is therefore time barred, and the case

must therefore be dismissed.
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B. This Limitation of Action Applies Equally to Plaintiff Green
Thumb and its Subrogee, Home Insurance Co.

Subrogation, according to Virginia courts, has been defined

as:

“[tlhe substitution of one person in the place of
another with reference to a lawful claim, demand or right
... so that he who is substituted succeeds to rights of
the other in relation to the debt or claim, and its
rights, remedies, or securities." (emphasis supplied).
Black’s Law Dictionary 1595 (rev. 4th ed. 1968).

It has also been defined as "the substitution of one
for another as a creditor so that the new creditor
succeeds to the former‘’s rights in law and equity."
(emphasis supplied). Webster’s Third New International
Dictionary 2278 (1969). Thus, substitution of both
rights and remedies is a crucial characteristic of
subrogation.
Reynolds Metals v. Smith, 218 va. 881, 883-884, 241 S.E.2d 794
(1978).

This rule was announced early on by Virginia courts as

evidenced by the holding in Brighthope Railway v. Rogers, 76 Va.
443 (1881): "the insurer, by the payment of the loss, becomes
subrogated to the rights of the assured to the extent of the sum
paid under the policy, and may bring an action in the name of the
assured to recover the amount so paid." Brighthope, 76 Va. at 446.

A clause providing for subrogation in an insurance contract
places the insurer, with regard to the right of subrogation,
opposite the alleged tort-feasor in the shoes of the insured. If
the insured is time barred from filing an action, then the insurer
cannot file the action either. The subrogee has the same rights,

and no greater rights, than the primary plaintiff. See State Farm

Mut. Auto Ins. Co. v. De Wees, 143 W.Va. 75, 101 S.E.2d 273 (1957).

Since the primary plaintiff here was time barred from filing this
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suit, so is Plaintiff\Subrogee Home Insurance Co., and this action

must be dismissed as untimely.

Conclusion

For all the foregoing reasons, Defendant Tina Marie Carr prays

that this Honorable Court sustain her plea in bar and dismiss this

matter. Defendant further prays that this court award her costs

and attorneys’ fees expended in this behalf.

HALL, MARKLE, SICKELS & FUDALA, P.C.

LIS s

TINA MARIE CARR
By Counsel

Charles W. Sickels, Esqg.
VA Bar #13954

4010 University Drive
Suite 200

Fairfax, VA 22030

(703) 591-8600

Counsel for Defendant
Tina Marie Carr
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CERTIFICATE OF SERVICE

I hereby certify that on this 25== day of March, 1994, a
true copy of the Memorandum in Support of Defendant’s Plea in Bar

was mailed first class, postage prepaid to Jonathan S. Rochkind,
Esq. of PROTAS & SPIVAK, CHARTERED, at 2060 N. 14th Street, Suite
306, Arlington, Virginia 22201, counsel for Plaintiff.

(YLl

Charles W. Sickels
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VIRGINTIA:

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

= A\
THE HOME INSURANCE COMPANY ) EOE s W =
as Subrogee for its Insured, ) et I
GREEN THUMB ENTERPRISES, INC. ) jiif, ':v?]-ﬁ
) il L
Plaintiff ) ‘
v. ) At Law No.: 15126
)
TINA MARIE CARR )
)
Defendant )

Upon consideration of Plaintiff's Consent Motion for leave
to file an Amended Motion for Judgment, it is, by the Court, this

20th gay of May , 1994

ORDERED, that Plaintiff's Motion be GRANTED; and it is
further

ORDERED, that Plaintiff's Amended Motion for Judgment be
deemed filed as of the date of this Order.

BY THE COURT:

Thomas D. Horne
JUDGE

A Gop\;-Teste
. Kn’k'fc‘lerk -
Richard b,
f.“}zc’/f,ob/ gy

B .
T Deputy Ot 000014
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mNE ASK FOR THIS

qohn J/ Be;ns, Esqulre
PROTAS/ & SRIVOK, CHARTERED
6707 ngocracy Blvd., #400
Bethesda MD 20817

Ba No. 35345

%«/J At

CHarles W. Sickels, Esquire

HATI,, MAR¥ILE, SICKELS & FUDALA, P.C.A
4010 University Drive, Suite 200
Fairfax, Virginia 22030

Bar No.: 13954
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VIRGINTIA:

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES, INC.

)
)
)
. )
Plaintiff )
)
-v- ) At Law No. 15126

)
TINA MARIE CARR )
)
Defendant )

AMENDED MOTION FOR JUDGMENT $

COMES NOW, the Plaintiff, The Home Insurance Company as
Subrogee for its insured, Green Thumb Enterprises (hereafter
"Home") and moves this Court for judgment against the Defendant,
Tina M. Carr (hereinafter "Carr") on the grounds and in the
amount set forth below:

1) At all times relevant, Plaintiff, Home is a
corporaticn authorized to conduct business in the Commonwealth of
Virginia;

2) On or about December 4, 1991, Plaintiff's insured,
Green Thumb Enterprises' employee was operating a motor vehicle,
traveling northbound on 0ld Ox Road, Route 606 in Loudoun County,
Virginia:

3) At the aforementioned time and place, Defendant,
Carr, was operating a vehicle which was owned by her husband in a
southbound direction on 01ld Ox Road, Route 606.

4) At that time and place, it was the duty of
Defendant, Carr, to operate her automobile with reasonable care

and due regard for the safety of others using the road;
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5) Notwithstanding his duties, Defendant, Carr
operated her automobile in such a careless, reckless and
negligent manner in that he allowed his vehicle to cross a double
yellow line, thus striking Plaintiff's insured's vehicle with
great force and causing personal injury to Plaintiff's insured
driver and property damage to their vehicle.

6) Defendant, Carr, was negligent in that she:

(a) Failed to keep a proper lookout:

(b) Failed to maintain proper control of her,
automobile;

(c) Operated her automobile at an unlawful and
unsafe speed.

(d) Failed to stay on her side of the road,

7) As a direct and proximate result of Defendant's
negligence, Plaintiff's insured has sustained extensive property
damage to their vehicle;

8) As a direct and proximate result of Defendant's
negligence, Plaintiff in February and May of 1992 has reimbursed
its insured, driver, Marios G. Brooks for property damage and
personal injuries he sustained from said collision.

9) Plaintiff accordingly has an action against the
Defendant for contribution and/or implied or equitable
indemnification.

WHEREFORE, Plaintiff demands judgment against
Defendants in the amount of Thirty Three Thousand Eight Hundred

and 00/100 Dollars ($33,800.00) together with interest, _
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attorney's fees and costs expended on their behalf.

Respectfully submitted,

John J. Beins, Esquire

PROTAS & SPIVOK, CHARTERED
Counsel for Plaintiff

2060 N. 14th Street, Suite 306
Arlington, VA 22201

(703) 525-4766

Bar No.: 35345
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VIRGINTIA:

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY
THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES, INC.
Plaintiff
At Law No. 15126

--V—

TINA MARIE CARR

e St Mt e Mt N S S S i Yt

Defendant

PLAINTIFF'S OPPOSITION TO DEFENDANT'S
PLEA IN BAR

Plaintiff, The Home Insurance Company, by and through
counsel, John J. Beins and Protas & Spivok, Chartered, and in
Opposition to Defendant's Plea in Bar, states as follows:

7 Plaintiff has asserted a timely cause of action for
implied and/or equitable indemnification since the Motion for
Judgment was filed within two years of the date of payment.
Virginia Code Section 8.01-249.5.

Za Plaintiff submits the attached Memorandum of Points and
Authorities in Opposition to Defendant's Plea in Bar.

WHEREFORE, Plaintiff, The Home Insurance Company, requests
that this Court deny Defendant's Plea in Bar.

| Respect fullly <ubmitted,

1

e vl P v N
John .J. ins,! Esquire
/PROTAS SPLEVOK, CHARTERED
‘Counsel \for Plaintiff
2060 N. %4th| Street, Suite 306

ArlipgtonN VA 22201
(703) 525-4766 5

Bar No.: 35345
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Plaintiff's
Opposition to Defendant's Plea in Bar, Memorandum of Poin and
Authorities and Order was mailed, postage prepaid, this day
of June, 1994 to: ’

Charles W. Sickels, Esquire

Brian M. McCormick, Esquire

HALL, MARKLE, SICKELS & FUDALA, P.C.
4010 University Drive, Suite 200
Fairfax, Virginia 22030

'\3\ s A
A e -

&

Jgﬁan. eins, 'Esquire
RROTAS & SPIVOK, CHARTERED
Counsel for\Plaintiff

X ¥ |
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VIRGINTIA:

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

THE HOME INSURANCE COMPANY
As Subrogee for its Insured,
GREEN THUMB ENTERPRISES, INC.
Plaintiff
—\= At Law No. 15126

TINA MARIE CARR

et Nt N et S N s M N N N

Defendant

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PLAINTIFF'S OPPOSITION TO
DEFENDANT'S PLEA IN BAR

Plaintiff, The Home Insurance Company, submits this
Memorandum of Points and Authorities in Support of its Opposition
to Defendant, Tina Marie Carr's Plea in Bar.

i FACTUAL BACKGROUND

This action arises out of an automobile accident which
occurred on December 4, 1991. At that time, two employees of
Green Thumb Enterprises, Inc. ("Green Thumb"), Gary Blue and
Marcus C. Brooks, were traveling south in a company vehicle on
Virginia Route 606 in Loudoun County. Suddenly, Defendant, Tina
Marie Carr, traveling north on Virginia Route 606 drifted across
the double solid line and struck the Green Thumb vehicle, causing
property damage to the vehicle and personal injuries to Messrs.
Blue and Brooks. A copy of the police report is attached hereto
as Plaintiff's Exhibit 1.

Following the accident, Ms. Carr informed the police officer

that her insurance company was Allstate. However, on December

27, 1991, Allstate's claim adjuster informed Green Thumb that the

L
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Defendant's policy was not in effect at the time of the accident.
A copy of the letter denying coverage is attached hereto as
Plaintiff's Exhibit 2.

Accordingly, Green Thumb and its employees, Messrs. Blue and
Brooks, filed an uninsured motorist claim with Green Thumb's
insurance carrier, The Home Insurance Company. Thereafter, on
February 19 and 25, 1992, The Home Insurance Company paid Green
Thumb the total amount of $4,210 for property damage and towing
charges. A copy of the checks are attached hereto as Plaintiff's
Exhibit 3.

On May 21 and 28, 1992, The Home Insurance Company paid
Messrs. Blue and Brooks the total amount of $29,500 in full and
final settlement of their personal injury claims. A copy of the
checks are attached hereto as Plaintiff's Exhibit 4.

On August 19, 1992, The Home Insurance Company notified
Defendant, Tina Marie Carr, of its intention to seek
reimbursement of the amount of $33,710 due to Defendant's
responsibility for the automobile accident.' A copy of the
notification letter is attached hereto as Plaintiff's Exhibit 5

When Defendant failed to make arrangements to pay her debt,
Plaintiff filed this on December 10, 1993 action seeking
"contribution" for the amounts paid to Green Thumb and its

employees.

On March 25, 1994, Defendant filed a Plea in Bar asserting

i Plaintiff's claim also includes Green. Thumb's $100-
deductible; therefore, the actual amount claimed is $33,810.

2
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that Plaintiff's Motion for Judgment was filed after the
expiration of the Statute of Limitations. Thereafter, on May 18,
1994, Plaintiff filed a Consent Motion to Amend the Motion for
Judgment asserting a separate cause of action for implied and/or
equitable indemnification. That Motion was granted on May 20,
1994, by Judge Horne. On June 3, 1994, the parties appeared
before Judge Penn on Defendant's Plea in Bar. Following oral
argument by both sides, the Court requested a brief more fully
setting forth Plaintiff's position.

IT. LEGAL ARGUMENT

In its Plea in Bar, Defendant's argues that Plaintiff's
Motion for Judgment is time barred under Virginia Code Section
8.01-243(A) due to the expiration of the applicable Statute of
Limitations. However, Defendant's assertion lacks merit for two
reasons. First, $4,310 of Plaintiff's claim is for property
damage (including Green Thumb's $100 deductible), not personal
injuries. Therefore, the applicable period of limitations is
five (5) years under Virginia Code Section 8.07-243(B).
Accordingly, Plaintiff's claim for property damage filed two
years and six (6) days after the accident in December, 1991, and
one year and ten (10) months after payment, in February, 1992, is
timely filed.

With respect to Plaintiff's remaining claim for contribution
and/or indemnification from Defendant for personal injury
payments made to Messrs. Blue and Brooks, Plaintiff's Motion for

Judgment is timely filed because it is filed within two years of
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the date of payment, in accordance with Section 8.01-249.5°
which states:

When cause of action shall be
deemed to accrue in certain
personal actions. The cause of
action and the actions herein
listed shall be deemed to accrue as
follows:

%* %k %
5 In actions for contribution or
for indemnification, when the
contributee or the indemnitee has
paid or discharged the obligation.
A third party claim permitted by
subsection A of Section 8.01-281
and the Rules of Court may be
asserted before such cause of
action is deemed to accrue
hereunder;

Since Plaintiff settled the personal injury claim on May 21
and 28, 1992, it had until May 21 and 28, 1994 in which to file
its claim. Therefore, the Motion for Judgment filed on December
10, 1993, almost six (6) months prior to the expiration of the
Statute of Limitations, is timely filed.

In her Plea in Bar, Defendant relies heavily on United

Services Automobile Assoc. v. Nationwide Mutual Ins. Co., 241

S.E. 2d 784, 218 Va. 861 (Va. 1978). However, that reliance is
misplaced. First, that opinion was rendered in March, 1978,
eight (8) years before the Virginia Legislature amended Section

8.01-249 to include paragraph 5 specifically addressing actions

2 At the June 3, 1994 hearing, defense counsel asserted
that Virginia Code Section 8.01-249 refers to actions sounding
only in contract, not tort. However, a quick review of Section
8.01-249.1-7 reflects a number of actions lying in tort as well
as contract, such as fraud, malicious prosecution, asbestos
litigation, sexual abuse, products liability and contribution _
and/or indemnification.
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for contribution or for indemnification.

The revisors notes, following Section 8.01-249, explains the
Legislature's intention with regard to the seven (7) exceptions
set forth in that revision. It explains that:

Section 8.01-249 provides that
certain causes of action should not
accrue for the purposes of applying
statutes of limitations until the
damage or injuries are discoverable
by the plaintiff. While this
represents an exception to the
general rule embodied in Section
8.01-230 that a cause of action
shall be deemed to accrue when the
wrong occurs or when the technical
breach of contract duty occurs,
Section 8.01-249 follows Virginia
law.

Therefore, even if Plaintiff's cause of action were barred

by United Services, supra, that decision would be superseded by
Virginia Code Section 8.01-249.5 which was passed eight (8) years

later. Moreover, a careful reading of United Services suggests

that Plaintiff's cause of action may be timely filed even before

Section 8.01-249.5. 1In that case, United Services, an uninsured

motorist carrier, settled with its insured for personal injury
and property damage received in an automobile accident and then
brought a direct action against the tortfeasors' insurance

company seeking contribution. Defendant's demur was sustained on

the grounds that the insured's action was barred by the Statute
of Limitations. The Supreme Court of Virginia affirmed holding
that (1) Plaintiff could not maintain a direct action against the
tortfeasors insurance carrier without first reducing its claim to

a judgment against the tort feasor; and (2) Plaintiff's cause of

5

00002¢

3



action was barred by the expiration of the two year Statute of
Limitations for asserting personal injury action.
United Services is distinguishable from the present case.

In that case, Plaintiff's Motion for Judgment was procedurally
defective due to its failure to reduce its claim against the
tortfeasor to a judgment prior to proceeding against the tort-
feasor's liability carrier. Moreover, the Plaintiff in that
action failed to assert a cause of action for indemnification.
In making a veiled reference to that shortcoming, the Court
stated:

We do not hold that subrogation was

the exclusive remedy available to

United Services. We merely

observed that the admitted Motion

for Judgment filed herein specified

that subrogation is the vehicle by

which relief is sought.

Id. at 868.

Although it is not entirely clear to what the Supreme Court

was referring, it is clear that United Services failed to assert
a cause of action for indemnity, unlike The Home Insurance

Company in the present action. Moreover, the United Services

opinion concluded with an admonition to the Virginia Legislature

that:

If the right of subrogation in the
uninsured motorist law is to be
further expanded to encourage the
settlement of claims out of court,
it is appropriate that this be done
by legislative action rather than
by judicial determination.
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Eight (8) years later, in 1986, the Virginia Legislature

heeded the Supreme Court of Virginia's advice and passed Virginia
Code Section 8.01-249.5. This action placed Virginia law
squarely in the mainstream of the law of indemnification and is
consistent with the law in surrounding jurisdictions, See Indiana

Lumberman Mut. Ins. Co. v. State Farm Mut. Ins. Co., 511 S.W.2d

713 (Tenn.App. 1982); TSZ Kim Zim v. Home Indemnity Co., 95 FRD

349 (D.DC. 1982); Hager v. Brewer Equipment Co., 17 N.C.App. 489,

195 S.E.2d 54 (N.C. 1960); Chesapeake Utilities Corp. v.

Chesapeake & Potomac Telephone Co., 401 A.2d 101 (Del. 1979);

Koonce v. Quaker Safety Prod. & Manuf. Co., 798 F.2d 700 (5th

Cir. 1986) (applying Texas law) (defendant seeking indemnity or

contribution from a third party tortfeasor is not barred from
relief simply because the plaintiff's direct cause of action
against a third party is barred by a general statute of
limitations); as well as the opinions expressed in Wingo V.

Norfolk & W.Ry., 638 F.Supp. 107 (W.D. Va 1986) (a cause of

action for indemnity does not accrue until the indemnitee has
been "injured." The date og injury is better linked to the time
in which the indemnitee makes payment, not the time in which the
original Plaintiff was injured).

The only remaining issue before the Court 1is whether
Plaintiff has properly asserted a cause of action for
indemnification. It is generally held that a person who, without

fault on his own part, has been compelled to pay damages is

entitled to recover indemnity where, as between the parties to
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the indemnity action, the Defendant is primarily liable where the

Plaintiff is only secondarily liable. U.S. v. Savage Truck Line,
Inc., 209 F.2d 442, cert. denied 347 U.S. 952, 98 L.Ed. 1098, 74
Sup.Ct. 677 (4th Cir. 1954) (applying Virginia law). Indemnity
may arise either in contract or in tort; by an express or implied
contract to indemnify or by equitable concepts based on the tort
theory of indemnity. General Electric Co. v. Cuban American
Nickel Co., 396 F.2d 89 (5th ¢ir. 1965)-

The basis underlying equitable or implied indemnity is set

forth succinctly in Corpus Juris Secundum, Indemnity at 42 CJS

122:

[Implied or equitable] indemnity is
based on the principle that
everyone is responsible for his own
wrongdoing, and if another person
has been compelled to pay the
damages which ought to have been
paid by the wrongdoer than the
entire loss should be shifted to
the party who should bear the loss
so as to prevent an unjust result
at the expense of a party who was
either free from fault or negligent
to a lesser degree.

See also Builder Supply Co..v. McCabe, 366 Pa. 322, 77 A.2d 368

(Pa. 1973) (indemnity is a right which inures to a person who,
without active fault, has been compelled by reason of some legal
obligation to pay damages occasioned by the initial negligence of
another, and for which he himself is only secondarily liable);

Larson v. Minn., 262 Mn.142, 114 N.W.2d 68 (Mn. 1961) (indemnity

is essentially an equitable doctrine, its application being

particularly appropriate in cases where it is invoked to protect
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one who is legally liable but morally innocent, against one whose
wrongful conduct or omission has caused liability to be imposed
ﬁpon him).

Insofar as Plaintiff was legally liable but morally innocent
for Green Thumb and its employees' claims for property damage and
personal injuries, it is entitled to seek indemnity and/or
contribution from the party who is primarily liable, Defendant,
Tina Marie Carr. Therefore, Plaintiff has properly asserted a
cause of action for indemnification and/or contribution.

III. CONCIUSTON

In this action, The Home Insurance Company asserts a cause
of action for indemnification or in the alternative, contribution
seeking reimbursement of personal injury and property damages
paid to its insureds due to the sole negligence of Defendant,
Tina Marie Carr. As such, Plaintiff's cause of action is
governed by Virginia Code Section 8.01-249.5 which states that
Plaintiff's cause of action for indemnification and/or
contribution did not commence until payment. Therefore,
Plaintiff's Motion for Judéﬁent filed one and one-half (1 1/2)
years after payment is timely filed.

For the reasons asserted above and at the June 3, 1994
hearing, Plaintiff requests that this Court deny Defendant's Plea

in Bar.

Respectfully submitted,
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ALLSTATE INSURANCE COMP.,
MARKET CLAIM OFFICE ok

PO BOX 10805
CHANTILLY VA 22021
703-631-7600

December 27, 1991

Green Thumb

Attn: Beth Helki
2305 014 Ox Rd.
Ste. A" 3= G
Sterling, VA 22170

POLICYHOLDER: David & Tina Carr
CLAIM NUMBER: 4951158253H34
DOL 2 12/4/91

Dear Ms. Helki:

We have carefully examined the circumstances surrounding your
loss and believe that we have sufficient information at this
time to make a proper decision regarding your claim.

Please understand that our obligation as an insurer 1is not to
pay all claims, but to pav only those claims for which our in-
sured is legally liable.

OQur investigation reveals that Mr. & Mrs. Carr's policy was
not in. effect at the time of this accident. Therefore, we
must respectfully deny making any payment for your damages.

Sincerely,

Laura L. Jackson
Claim Department
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in payment of TOWING CHARGES 12/04/91
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