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V I R G I N I A: 

IN THE CIRCUIT 

STATE FARM FIRE AND 
CASUALTY COMPANY, 

Complainant, 

v. 

THE OHIO CASUALTY INSURANCE 
COMPANY 

SERVE : 
Registered Agent 
James W. Morris , III 
801 E. Main Street 
Richmond, VA 23219 

and 

DAVID N. TALTON 
SERVE AT : 
9819 Courthouse Road 
Vienna, VA 22181 

and 

AMY E. TALTON 
SERVE AT : 
9819 Courthouse Road 
Vienna , VA 22181 

and 

TALTON BROTHERS CONSTRUCTION 
COMPANY, INC . 

SERVE : 
Registered Agent 
Jerry 0 . Talton, II 
9819 Courthouse Road 
Vienna, VA 22181 

Defendants . 

Chancery No~~~~~ 

BILL OF COMPLAINT FOR DE CLARA TORY JUDGMENT 

COMES NOW Complainant State Farm Fire and Casualty Company, 

by counsel, and pursuant to Section 8 . 01 - 184 of the Code of 

Virginia (1950) , as amended, moves t his honorable court for a 
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declaratory judgment based upon the following grounds and 

reasons : 

1. At all relevant times hereto State Farm Fire and 

Casualty Company (State Farm) was, and is now, an insurance company 

organized and existing under the laws of the state of Illinois and 

authori zed and licensed in the Commonwealth of Virginia to write 

and deliver homeowner ' s insurance in the Commonwealth; 

2 . At all relevant times hereto defendant The Ohio Casualty 

Insurance Company (Ohio Casualty) \vas, and is now, an insurance 

company organized and existing under the laws of the State of Ohio 

and authorized and licensed in the Commonwealth of Virginia to 

write and deliver insurance contracts including commercial policies 

of insurance ; 

3. At all relevant times herein, defendants David and Amy 

Tal ton were residents of Fairfax County, Virginia, and also con-

ducted business in the county; 

4 . At all relevant times herein, defendant Talton Brothers 

Construction Company, Inc . was authorized and licensed to do 

business in the Commonwealth of Virginia to include, but not 

limited to, the construction of single- family dwellings; 

5 . On or about November 25 , 1991, Jerome and Gai l Kozak 

contracted with defendants David and Amy Talton for the purchase/ 

sale of a piece of property, including the construction of a dwell-

ing thereon, located at or near 9844 Palace Green Way in Vienna 

(Fairfax County), Virginia; 
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6. On or about May 14, 1992 , Stephen and Mary Kitchen con­

tracted with defendants David and Amy Talton for the purchase/sal~ 

of a piece of property, incl uding the construction of a dwelling 

thereon, located at or near 9846 Palace Green Way in Vienna 

(Fairfax County) , Virginia; 

7 . Upon information and belief defendants David and Amy 

Talton entered into a contract or other arrangement with defendant 

Tal ton Brot hers Construction to construct the dwellings for the 

Kozaks and Kitchens to be located at or near 9844 and 9846 Palace 

Green Way in Vienna (Fairfax County), Virginia; 

8 . On or about June 17, 1993, a fire broke out at the 

dwelling located at 9844 Palace Green ljiJay causing significant 

property damage to the dwelling at that location and to the 

dwelling located at 9846 Palace Green Way, both of which were under 

construction at t he time; 

9. On or about June 17, 1993, a fire broke out at 984 6 

Palace Green Way causing signific ant property damage t o the 

dwellings located at both 9846 and 9844 Palace Green Way, both of 

which were under construction at the time ; 

10 . State Farm had issued homeowner ' s insurance policies to 

both the Kitchens and Kozaks that , technically, covered the dwell-

ings located at 9844 and 9846 Palace Green Way on June 17, 1993; 

11. At all relevant t imes herein (and specifically, although 

not limited to June 17, 1993) defendant Talton Brothers Construe-

tion was covered under a commercial po l icy of insurance issued by 
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defendant Ohio Casualty covering, among other things, the dwellings 

located at 9844 and 9846 Palace Green Way; 

12. The Kozaks and Kitchens made a claim with State Farm for 

the property damage caused by the fire(s) of June 17, 1993; 

13. As a result of the aforementioned claims by the Kozaks 

and Kitchens with State Farm, State Farm paid those claims and is 

now by contract and by co~mon law subrogated to the rights of the 

Kozaks and Kitchens; 

14. Ohio Casualty has been requested to pay under its insur-

ance with Tal ton Brothers Construction the damage caused by the 

afore- mentioned fire(s) but has refused to make any payment. 

WHEREFORE, Complainant respectfully requests this honorable 

Court to adjudicate and determine the rights and duties of the 

parties named in this action as to defendant Ohio Casualty's 

insurance policy with Tal ton Brothers Construction to include, 

but not limited to, the following: 

a. To declare that Ohio Casualty has an obligation t o 

provide insurance coverage for the losses that occurred as a 

result of the aforementioned fire (s) at 9844 and 9846 Palace 

Green Way; 

b. To declare that defendant Ohio Casualty's insur-

ance coverage for the aforementioned damages is primary and 

should be paid in full; 

c. For such other and further relief as thi s Court 

may deem just and proper under t he circumstances. 

4 
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STATE FARM FIRE AND CASUALTY 
COMPANY 

By Counsel 

BRAULT, PALMER, GROVE , ZIMMERMAN, 
WHITE AND MIMS 

TEINHILBER, III, ESQUIRE 
10533 Mai Street , P .O. Box 1010 
Fairfax , VA 22030 
Counsel for Complainant 
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VIRGINIA FILED 
IN THE CIRCUIT COURT OF FAIRFAX ~~\6 PMI2:48 

STATE FARM FIRE & CASUALTY CO. 

Complainant 

\ v. 

THE OHI~ CASUALTY INSURANCE COMPANY 
'~nd 

DAVID TALTON 
a'nd 

AMY E. TA~TON 
and 

TALTON BROTHERS CONSTRUCTION 
COMPANY, INC. 

Defendants 

~--INT. F~lf{ .. 
dLEifK..(IRUJ.. . .. OUR\" 

fAIRFAX. VI\. 

Chancery No. 149960 

ANSWER AND GROUNDS OF DEFENSE 
OF OHIO CASUALTY INSURANCE COMPANY TO 

BILL OF COMPLAINT FOR DECLARATORY JUDGMENT 

The defendant, Ohio Casualty Insurance Company, through 

counsel, O'Connell & O'Connell, in Answer to the Bill of 

Complaint for Declaratory Judgment filed herein, states as 

follows: 

FIRST DEFENSE 

The Bill of Complaint for Declaratory Judgment fails to 

state a cause of action upon which relief can be granted. 

SECOND DEFENSE 

Defe ndant Ohio Casualty Insurance Company denies all 

allegations of contractual, legal or other obligation alleged 

against it in the Bill of Complaint for Declaratory Judgment 

and is without knowle dge or information sufficient to form a 

be lief as to the remaining allegations, and therefore denies 

the same and demands strict proof thereof. 
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Responding to the specific allegations contained in the 

Bill of Complaint for Declaratory Judgment, defendant states as 

follows: 

1. Defendant is without knowledge or information 

sufficient to form a belief as to the allegations contained in 

paragraph 1 of the Bill of Complaint for Declaratory Judgment, 

and therefore denies the same and demands strict proof thereof. 

2. Defendant admits the allegations contained in 

paragraph 2 of the Bill of Complaint for Declaratory Judgment. 

3-10. Defendant is without knowledge or information 

sufficient to form a belief as to the allegations contained in 

paragraphs 3 through 10 of the Bill of Complaint for 

Declaratory Judgment, and therefore denies the same and demands 

strict proof thereof. 

11. Defendant admits the existence of a policy of 

insurance issued to Talton Brothers but asserts that the 

remaining allegations of paragraph 11 assert legal conclusions 

and other allegations,all of which are denied. 

12-13. Defendant is without knowledge or information 

sufficient to form a belief as to the allegations contained in 

paragraphs 12 and 13 of the Bill of Complaint for Declaratory 

Judgment, and therefore denies the same and demands strict 

proof thereof. 

14. Defendant admits the allegations contained in 

paragraph 14 of the Bill of Complaint for Declaratory Judgment. 

2 
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All allegations not specifically admitted are hereby 

specifically denied. 

THIRD DEFENSE 

Complainant is not entitled to the relief sought. 

FOURTH DEFENSE 

The Complainant's claim is barred by the statute of 

limitations. 

GENERAL DENIAL 

Defendant is not indebted as alleged, as there is no 

factual or legal basis on which liability or contractual 

responsibility of any defendant can be founded. 

WHEREFORE, having fully answered, defendant Ohio 

Casualty Insurance Company requests that the Bill of Complaint 

for Declaratory Judgment against it be dismissed with costs. 

~J. O'Connell #32366 
O'Connell & O'Connell 
Suite 204 
401 East Jefferson Street 
Rockville, Maryland 20850 
301-424-2300 

8 

Ohio Casualty Insurance Company 
By counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Answer of 
Ohio Casualty Insurance Company to the Bill of Complaint for 
Declaratory Judgment was mailed, postage prepaid, on July 15, 
1997 to 

August W. Steinhilber, III, Esquire 
Brault, Palmer, Grove, Zimmerman, White 
10533 Main Street, P.O. Box 1010 
Fairfax, VA 22030 
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VIRGINIA 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

STATE FARM FIRE & CASUALTY CO. 

Complainant 

v. 

THE OHIO CASUALTY INSURANCE COMPANY 
and 

DAVID TALTON 
and 

AMY E. TALTON 
and 

TALTON BROTHERS CONSTRUCTION 
COM.PANY, INC. 

Defendants 

AGREED ORDER 

Chancery No. 149960 

CAME THIS DAY the parties, upon the request of Kevin J. 

O'Connell of the law firm of O'Connell & O'Connell, counsel for 

defendant Ohio Casualty Insurance Company 1 to present for entry 

o f an Order to extend the time to July 18, 1997 for this 

defendant to file and serve its Answer and Grounds of Defense 

to the Bill of Complaint for Declaratory Judgment. 

IT APPEARING that complainant's counsel consents to 

this request, as evidenced by his signature hereon, it is 

hereby 

ORDERED, that the time within which defendant Ohio 

Casualty Insurance may file and serve its Answer and Grounds of 

Defense to the Bill of Complaint for Declaratory Judgment is 

e xtended up to and including July 18, 1997. 

10 



.. ~~.,.. 
ENTERED this ~ day of --)3~.,~,~--- , 1997. 

~IAJ~'4 
FOR THIS: 

Kevin J. O'Connell VSB# 32366 
O'Connell & O'Connell 
Suite 204 
401 East Jefferson Street 
Rockville, Maryland 20850 
301-424-2300 . 

SEEN AND AGREED TO: 

. Steinhilber, III, Esquire 
Braul , Palmer, Grove, Zimmerman, White 
105 3 Main Street, P.O. Box 1010 
Fairfax, VA 22030 

I •'' 
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VIRGINIA: 

IN THE CIRCUIT COURT OFF AIRF AX COUNTY 

STATE FARM FIRE AND 
CASUALTY COMPANY, 

Complamant, 

I \' -:; 
1\ J '/ 

v. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Chancety No. 149960 

THE OHIO CASUALTY INSURANCE 
CO:MPANY, et al. , 

Defendants. 

STIPULATIONS 

COME NOW the parties and stipulate to the following facts: 

1. At all relevant times herein, State Farm Fire & Casualty Company (State 

Fann) is an insurance company authorized and licensed in the Commonwealth of Virginia 

to write and deliver homeowners insurance in the Commonwealth. 

2. At all relevant times herein, the Ohio Casualty Insurance Company (Ohio 

Casualty) is an insurance company authorized and licensed in the Commonwealth of 

Virginia to write and deliver insurance contracts including commercial policies of 

insurance such as builders risk and general Jiability policies. 

3. At all relevant times herein, David and Amy Talton were residents of 

Fairlax County, Virginia and conducted business in the County including the sale of real 

estate, sale of single-family homes, and real estate development. 

4. At all relevant times herein, Talton Brothers Construction Company, Inc. 

(Talton Brothers) was authorized and licensed to do business in the Commonwealth of 

Virginia including the constmction and sale of single family dwellings. 

12 



5. On or about November 25, 1991, Jerome and Gail Kozak conb:acted with 

David and Amy Talton for the purchase/sale of a piece of property, including the 

construction of a dwelling thereon, located at or near 9844 Palace Green Way in Vienna 

(Fairfax County), Virginia. (See attached copies of contract and addendum.) 

6. On or about May 14, 1992, Stephen and Mary Kitchen contracted with 

David and Amy Talton for the purchase/sale of a piece of property, including the 

constmction of a dwelling thereon, located at or near 9846 Palace Green Way in Vienna 

(Fai.tfax County), Virginia. (See attached copies of contract and addendum.) 

7. David and Amy Talton entered into a contract or other arrangement with 

Talton Brothers Construction to construct the dwellings for the Kitchens and Kozaks to 

be located at or near 9844 and 9846 Palace Green Way. 

8. On or about June 17, 1993, a fire broke out at one of the aforementioned 

dwellings causing significant property damage to both dwellings. 

9. State Farm had issued a homeowners insurance policy to the Kitchens 

(effective March 19, 1993) and Kozaks (effective April 27, 1993) that covered the 

damage to both dwellings that occurred on June 17, 1993 . 

10. Ohio Casualty issued one or more commercial policies of insmance 

(including builders risk) to Talton Brothers Construction on January 1, 1993, covering the 

dwellings and property located at or near 9844 and 9846 Palace Green Way. (Ohio 

Casualty denies the dwellings in question were still covered on June 17, 1~3.) 

11. The attached are copies of the State Farm homeowners ,phio Casualty 

builders risk insurance policies, respectively. 

12. Intentionally left blank. 

2 
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13. On or about October 30, 1992, ownership of 9846 Palace Green Way was 

transferred from David and Amy Talton to the Kitchens. 

14. On or about November 4, 1992, ownership of 9844 Palace Green Way was 

transferred from David and Amy Talton to the Kozaks. 

15. As of October 30, 1992 and March 19, 1993, the constmction of the 

dwelling at 9846 Palace Green Way was not complete. 

16. As of November 4, 1992 and April 27, 1993, the construction of the 

dwelling at 9844 Palace Green Way was not complete. 

17. On June 17, 1993, construction of the dwe111ng at 9844 Palace Green Way 
\ Y\ ~"\-

was not complete1 ~Talton Brothers Construction was still performing punch list items. A 

residential use permit had not yet been approved or issued. (See attached copy of 

Residential Use Permit). 

18. On June, 17i . 1993, the constmction of the dwelling at 9846 Palace Green 
t't\ t\'\c.._~ 

Way was not complete, ~orne interior finishing work was being performed by Talton 

Brothers Construction. A residential use pennit had not yet been approved or issued. (See 

copy of Residential Use Pennit.) 

19. hltentionally left blank. 

20. hltentionally left blank. 

21 . The Kitchens had moved some furniture and/or other personal belongings 

into the dwelling at 9846 Palace Green Way before June 17, 1993. 

22. Intentionally left blank. 

23. Intentionally left blank. 

24. The Kitchens and Kozaks made a claim with State Farm for the property 

damage caused by the aforementioned fires on June 17, 1993. 

3 
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25 . State Fann paid the claim of the Kitchens and Kozaks and is now 

subrogated to their rights pursuant to the te1ms of the homeowners policy and common 

law. 

25a. State Farm paid the claim of the Kitchens with the following amounts: 

$563,638.62 for damage to the dwelling/building located at 9846 Palace Green Way; 

$5,421.14 for damage to personal property; and $3,690.00 for rent and storage. (See 

attached breakdown, building estimate and sworn statement and proof of loss.) 

25b. State Farm paid the claim of the Kozaks in an amount of $86,081.00 for 

damage to the dwelling/building located at 9844 Palace Green Way. (See attached 

Schedule of Repairs.) 

26. Ohio Casualty has been requested by State Farm to pay under Ohio 

Casualty's contract of insurance with Talton Brothers Construction for the damage caused 

by the aforementioned fire but has refused to make any payment. 

27. In a letter dated January 14, 1997, Ohio Casualty denied State Farm's 

request that Ohio Casualty pay for the damage to both properties caused by the 

aforementioned fire. 

28. Intentionally left blank. 

29. Intentionally left blank. 

30. The fue marshal of Fairfax County investigated and was unable to 

determine the cause of the fire which occuned on June 17, 1993. 

31. One bedroom and bathroom were fully completed in the Kitchen dwelling, 

and Mr. and Mrs. Kitchen (but not their children) spent part or all of one night there 

before June 17, 1993. The Kitchens (including the children) had not moved into the 

dwelling on or before June 17, 1993, except as to the extent of Stipulation No. 21. 

4 
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SEEN AND AGREED: 
BRAULT, PALMER, GROVE, ZIMMERMAN, 

WHITE AND STEINHILBER 

J_j_ )7} _____ ... _ ... -··· _ _,:.,.....~ 
-·- ,' 

f . -.......... 
/ ,' \._....../ 

:· I~. 

AUGUSI . STEINHILBER, III, ESQUIRE 
BarNo 4368 
P.O. Box 1010, 10533 Main Street 
Fairfax, VA 22030 
(703) 273-6400 
Counsel for Plaintiff 

SEEN AND AGREED: 

O'CONNELL & O'CONNELL 

SEEN AND AGREED: 

L Y, GRIMALDI & GALLAGHER 
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VIRGINIA: 

IN THE CIRCUIT COURT bJi.'~RF. · -~' 0~TY 

STATE FARM FIRE AND /:-~Ph i'-: "i: Fi \:. I 

CASUALTY COMPANY CLy.li!~· · -YI;.:UIT CJU;::;r 
' 1 • IRr..,v II\ / r\ , \) r,,, , YA 

Complainant, 

v. 

THE OHIO CASUALTY INSURANCE 
COMPANY, et al., 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 

Chancety No. 149960 

COMPLAINANT'S INITIAL BRIEF 

COMES NOW State Farm, by counsel, and for its initial btief addressing the 

issues raised at the trial of this matter, states as follows: 

A. REVIEW OF UNDERLYING FACTS 

Defendant Talton Brothers was constructing a residential dwelling for the Kozaks 

located at 9844 Palace Green Way in Vienna; Talton Brothers was constructing a 

residential dwelling for the Kitchens at 9846 Palace Green Way. A flre of undetermined 

origin broke out on June 17, 1993 at one of the dwellings causing damage to both 

dwellings. The damage to the Kozak dwelling totaled $86,081; the damage to the 

Kitchen dwelling totaled $563,638.62. 

At the time of the fire both the Kozaks and Kitchens had homeowner's insurance 

with State Farm, and Talton Brothers had builder's risk insurance with Ohio Casualty. 

Both the Kozaks and Kitchens placed a claim with State Farm for the damage caused by 

the ftre. State Farm paid both claims in the above amounts relating to the respective 

dwellings. 

LAwomc~ Ohio Casualty has refused to pay for any damages caused by the fire. State Farm 
Brault Palmer Grove 
Zimmennan White filed this suit for Ohio Casualty to reimburse it for the amounts it paid for the damage to 
& Steinhilber LLP 

FAIIU'Nl VIRGINIA 

MIINMSAS. ';1RGINIA 

WASHINGTON, D. C. 
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u.wornm 
Brault Palmer Grove 
Zimmerman White 
& Steinhilber LLP 

FAIRFAX. \111'-CIN!A 

W.NASSAS. \1RCINIA 

WASHINGTON. 0. C 

the dwellings. A set of stipulations and exhibits was previously presented to the Court on 

the trial date of this matter- February 8, 2000. 

B. ARGUMENT 

1. Ohio Casualty's insurance covers the damage to the buildings caused by the 
fire. 

Ohio Casualty is an insurance company authmized and licensed in the 

Commonwealth of Virginia to write and deliver insmance contracts including buildei·'s 

tisk policies (see Stipulation No. 2). Ohio Casualty issued a builder's risk inslirance 

policy to Talton Brothers on Janmuy 1, 1993, coveting the dwellings and property located 

at 9844 and 9846 Palace Green Way (see Stipulation No. 10). The Ohio Casualty 

insurance policy was in effect from January 1, 1993 until January 1, 1994. (See policy 

declarations and declarations of builder's risk coverage - first and fifth pages of Exhibit 

3.) The Ohio Casualty builder's tisk policy pays for a loss to covered property, which is 

defined as property that will become a permanent part of the buildings or structures that 

are shown in the declarations including the property of its insured or the property of 

others. (See builder's coverage form - 21st page of Exhibit 3.) The Kozak residence is 

Lot 6 of what is identified in the declarations of the builder's risk coverage as 9819 

Courthouse Road; the Kitchen residence is Lot 7 as shown on the same declarations. 

Therefore, they are both covered properties. 

Ohio Casualty made two arguments at trial against its builder's risk policy being in 

effect at the time of the fire. The first was that Talton Brothers no longer had an 

insurable interest because it stated that Talton Brothers no longer had a financial interest. 

The second was that once title transferred from the Taltons to the Kozaks and Kitchens, 

respectively, the insurance ceased. Neither argument is supported by the facts or the 

Ohio Casualty policy. 

2 
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The initial argument that Talton Brothers no longer had an insurable interest in 

either the Kozak or Kitchen property is simply not accurate. Section 38.2-303(B) of the 

Virginia Code defmes insurable interest as "a lawful and substantial economic interest in 

the safety or preservation of the subject of insurance free from loss, destruction or 

pecuniary damage." Talton Brothers' interest in the construction and completion of the 

project was the same on the date of the flre as it was when it began construction on each 

lot. The only "difference" is that title to the land had been transferred from the Taltons to 

the Kozaks and Kitchens before the fire. While Talton Brothers may not have owned the 

land any more, it still had an interest in the property and its obligations there. The 

dwellings were not complete, construction was ongoing, and residential use permits had 

not been approved or issued to either dwelling. Talton Brothers certainly still had an 

economic interest in completing both projects and, in fact, would not have been paid until 

it completed the constmction of each dwelling. 

If Ohio Casualty is attempting to argue that paragraph A.3.b. (21st page of Exhibit 

3) applies to end the coverage to the dwellings in question (when Talton Brothers' interest 

ceases), then it is not giving the words of the insurance policy their usual and ordinary 

meaning as should be the case. It is a well settled doctrine in Virginia law that provisions 

of a contract should be given their usual and ordinary meaning. See Beny v. Klinger, 

225 Va. 201, 208 (1983). 

As set forth above, Talton Brothers still had a fmancial/economic interest in both 

properties. It also had a contractual interest in both properties, and it continued to work 

on both properties after title transferred. All of this shows Talton Brothers to still have an 

interest in both properties at the time of the fire. Therefore, paragraph A.3.b. of the 

Builder's Risk Coverage F01m does not apply (to end the coverage to the locations in 

question). 

3 
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Likewise, the Builder's Risk Coverage Fmm does not contain a provision that once 

title to land has been transfened there is no longer applicable inslllance. The Ohio 

Casualty builder's risk policy (Exhibit 3) is replete with references to covered property 

not only as property of its insured (Talton Brothers in this instance) but also the property 

of others. For instance, paragraph A.l. (21st page of Exhibit 3) of the Builder's Risk 

Coverage Form (previously quoted) includes covered property to be the property of its 

insured or the property of others. Additional references to covered properties of others 

can be found in other places of the policy but, most significantly, in the Commercial 

Inland Marine Conditions (begimung on the lOth page of Exhibit 3) where it refers (in 

paragraph H. on the 11th page of Exhibit 3) to what it will do in the event of a loss 

involving the property of others. Therefore, the transfer of title is not an event that ends 

coverage of the Ohio Casualty builder's risk policy. 

Overall, there are no facts in evidence constituting the basis for the Ohio Casualty 

builder's risk coverage to end on either of the properties in question in this litigation. 

Therefore, the policy was in effect on June 17, 1993 for both dwellings. 

2. The Ohio Casualty insurance policy is primary. 

Both construction contracts (Exhibits 1 and 2) make the Taltons (identified as the 

"sellers") responsible for the protection of persons and property on the premises. The 

amendment to the Kozak Sale and Construction Contract makes the seller responsible for 

promptly remedying damage and loss. The same contract requires the seller to maintain 

such insmance for damage because of property damage tl1at may arise from and dllling 

operations under the constmction. Likewise, the Kitchen Sale and Construction Contract 

requires the seller to take all reasonable precautions to protect the person and property of 

others on or adjacent to the site. Thus, the documents executed by the Taltons and 

Kozaks!Kitchens, without explicitly addressing this precise issue, place primary 

4 
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responsibility for items of care, custody and control of the properties with the Taltons. 

Thus, their insurer (Ohio Casualty) should also be primary. 

It also makes reasonable sense for the insurer of the entity performing the 

construction at a job site to have primary coverage for any loss that occurs. In this 

instance it was Talton Brothers who was perfonning the constmction on two dwellings, 

neither of which was complete. No residential use pe1mits had been issued to eith~r 

dwelling and while the Kjtchens had moved some personal belongings into the dwelling 

and had spent one night there, it was Talton Brothers who was perfonni.ng the work there 

and had yet to complete and deliver possession of the dwellings. This point is further 

borne out by examining the sale and construction contracts of both the Kozaks and the 

Kitchens. Both contracts distinguish between a time of "closing and settlement on the 

lot" (which had taken place before the frre) and the time of "completion and delivery of 

possession" (which had not taken place before the flre). 

Finally, the Court was inquiring from each side whether there was an event that 

would trigger which insurer had primary coverage. In response to that inquiry, there are 

two times (or "events") until which a builder's risk insurance policy should be primary 

under circumstances the same or similar to those present in this lawsuit. The fu·st "event" 

would be completion of the project; the second "event" would be the issuance of a 

residential use penni.t. 

Until a construction project is complete, and particularly under the circumstances 

in this case, the builder is the one that is primarily on the premises and continuing to 

work on the premises. It may have independent or subcontractors perfonni.ng work for it, 

but until the construction is complete it is responsible for primary care, custody and 

control of the premises. Therefore, its insurer should have primruy coverage wttil those 

circumstances change. 
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To the extent it is different from completion of the project, another "eventn that 

makes sense to end the primary coverage of a builder's risk insurance policy is upon the 

issuance of a residential use pennit.1 Since a dwelling cannot be occupied or resided in 

until such a permit is issued, it makes logical sense that a builder's risk insurer would be 

primarily responsible for a loss occurring before such a permit was issued. 

C. CONCLUSION 

For the foregoing reasons State Fann respectfully requests this Court to enter an 

Order declaring that Ohio Casualty has an obligation to provide insurance coverage for 

the dwelling losses that occurred on June 17, 1993, at 9844 and 9846 Palace Green Way; 

to declare that Ohio Casualty's insurance coverage for the aforementioned damage is 

primary; and to declare that Ohio Casualty should pay in full State Farm the amounts of 

the damage to each property ($86,081 for the Kozak dwelling and $563,638.62 for the 

Kitchen dwelling) plus interest from the date of State Farm's payments. 

STATE FARM FIRE AND CASUALTY 
COMPANY 

By Counsel 

BRAULT, PALMER, GROVE, ZIMMERMAN, 

WH)Jf AND ,~.T~IN~·~·~BER 

£-L ~· 0-.._ 
AUGUST . STEINHILBER, III, ESQUIRE 
BarNo. 368 
P.O. B 1010, 10533 Main Street 
Fairfax, VA 22030 
(703) 273-6400 
Counsel for Complainant 

1 Fairfax County Zoning Ordinance 18-701 states that "No occupancy or use shall be made of any 
structure hereinafter erected or of any premises hereinafter improved, and no change in use shall 
be permitted, unless and until a Residential or Non-Residential Use Permit has been approved in 
accordance with the provisions of this Part. A Residential o·r Non-Residential Use Permit shall be 
deemed to authorize and is required for both the initial and continued occupancy and use ofthe 
building or land to which it applies. 11 
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VIRGINIA: 

' ..... ,. 

IN THE CIRCUIT COURT OFF AIRF AX COUNTY 

STATE FARM FIRE AND 
CASUALTY COMPANY, 

Complainant, 
.:=. 

v. 

THE OHIO CASUALTY INSURANCE 
COMPANY, et al., 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Chancery No. 149960 

COMPLAINANT'S INITIAL BRIEF 

i I. 
l 
I 

i 
I 
I 

I 
I 

COMES NOW State Farm, by counsel, and for its initial brief addressing the 1 

issues raised at the trial of this matter, states as follows: 

A. REVIEW OF UNDERLYING FACTS 

Defendant Talton Brothers was constructing a residential dwelling for the Kozaks 

located at 9844 Palace Green Way in Vienna; Talton J?rothers was constructing a 

residential dwelling for the Kitchens at 9846 Palace Green Way. A fire of undetermined 

origin broke out on June 17, 1993 at one of the dwellings causing damage to both 

dwellings. The damage to the Kozak dwelling totaled $86,081; the damage to the 

Kitchen dwelling totaled $563,638.62. 

At the time of the fire both the Kozaks and Kitchens had homeowner's insurance 

with State Farm, and Talton Brothers had builder's risk insurance with Ohio Casualty. 

Both the Kozaks and Kitchens placed a claim with State Fann for the damage caused by 

the fire. State Farm paid both claims in the above amounts relating to the respective 

dwellings. 

u.woma.s Ohio Casualty has refused to pay for any damages caused by the fu·e. State Farm 
Brault Palmer Grove 
Zimmennan White filed this suit for Ohio Casualty to reimbmse it for the amounts it paid for the damage to 
& Steinhilber LLP 

FAIRFAX. VIII.CINIA 

MANASSAS. \111.CINIA 

WASHINGTON. D. C. 
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the dwellings. A set of stipulations and exhibits was previously presented to the Court on 

the trial date of this matter- February 8, 2000. 

B. ARGUMENT 

1. Ohio Casualty's instrrance covers the damage to the buildings caused by the 
fire. 

::Ohio Casualty IS an msurance company authorized and licensed in the 

Commonwealth · of Virginia to write and deliver insurance contracts including builder's 

risk policies (see Stipulation No. 2). Ohio Casualty issued a builder's risk insurance 

policy to Talton Brothers on January 1, 1993, covering the dwellings and property located 

at 9844 and 9846 Palace Green Way (see Stipulation No. 10). The Ohio Casualty 

insurance policy was in effect from January 1, 1993 until January 1, 1994. (See policy 
I 

declarations and declarations of builder's risk coverage - first and fifth pages of Exhibit j 
I 
I 
I 

3.) The Ohio Casualty builder's risk policy pays for a loss to covered property, which is ! 
defined as property that will become a permanent part of the buildings or structures that I 
are shown in the declarations including the property of its insmed or the property of I 

I I 
11 others. (See builder's coverage form- 21st page of Exhibit 3.) The Kozak residence is j 

I I 
11 Lot 6 of what is identified in the declarations of the builder's risk coverage as 9819 i 
I I 

' I • 

Courthouse Road~ the Kitchen residence is Lot 7 as shown on the same declarations. 

Therefore, they are both covered properties. 

Ohio Casualty made two argwnents at trial against its builder's risk policy being in 

effect at the time of the fire. The first was that Talton Brothers no longer had an 

insurable interest because it stated that Talton Brothers no longer had a financial interest. 

The second was that once title transferred from the Taltons to the Kozaks and Kitchens, 

respectively, the insurance ceased. Neither argwnent is supported by the facts or the 

Ohio Casualty policy. · 

2 
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I 

I 

The initial argument that Talton Brothers no longer had an insurable interest in 

either the Kozak or Kitchen property is simply not accurate. Section 38.2-303(B) of the 

Virginia Code defmes insurable interest as "a lawful and substantial economic interest in 

the safety or preservation of the subject of insurance free from loss, destruction or 

pecwuary damage." Talton Brothers' interest in the construction and completion of the 
·' 

project was the same on the date of the fire as it was when it began construction on each . . 

lot. The only "difference" is that title to the land had been transferred from the Taltons to 

the Kozaks and Kitchens before the fire. While Talton Brothers may not have owned the 

land any more, it still had an interest in the property and its obligations there. The 

dwellings were not complete, construction was ongoing, and residential use pennits had 

J not been approved or issued to either dwelling. Talton Brothers certainly still had an 

economic interest in completing both projects and, in fact, would not have been paid until , 

it completed the construction of each dwelling. 

If Ohio Casualty is attempting to argue that paragraph A.3.b. (21st page of Exhibit 
• 

I 3) applies to end the coverage to the dwellings in question (when Talton Brothers' interest 

ceases), then it is not giving the words of the insurance policy their usual and ordinary 

meaning as should be the case. It is a well settled doctrine in Virginia law that provisions 

of a contract should be given their usual and ordinary meaning. See Beny v. Klinger, 

225 Va. 201, 208 (1983). 

As set forth above, Talton Brothers still had a fmanciaVeconomic interest in both 

properties. It also had a contractual interest in both properties, and it continued to work 

on both properties after title transferred. All of this shows Talton Brothers to still have an 

interest in both properties at the time of the fire. Therefore, paragraph A.3.b. of the 

Builder's Risk Coverage Fonn does not apply (to end the coverage to the locations in 

question). 

3 
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Likewise,_!h_e Builder's Risk Coverag~ F9nn ~O~$_ not contain a provision that once .....___ ----··-- ·-- ---· · - . . .. - . .. 

~tle ~? Ian~, has been tr_ansferred there is no longer ~pplicabl~ .insurance. The Ohio 

Casualty builder's risk policy (Exhibit 3) is replete with references to covered property 

not only as property of its insured (Talton Brothers in this instance) but also the property 

of oth~rs . For instance, paragraph A.l. (21st page of Exhibit 3) of the Builder's Risk 

Cover~ge Form ~reviously quoted) includes covered property to be the property of its 

insured or the property of others. Additional references to covered properties of pthers 

can be found in other places of the policy but, most significantly, in the Commercial 

Inland Marine Conditions (beginning on the 1Oth page of Exhibit 3) where it refers (in 

paragraph H. on the 11th page of Exhibit 3) to what it will do in the event of a loss 

I involving the property of others. Therefore, the transfer of title is not an event that ends 

coverage of the Ohio Casualty builder's risk policy. 

Overall, there are no facts in evidence constituting the basis for the Ohio Casualty 

builder's risk coverage to end on either of the properties in question in this litigation . 
• 

Therefore, the policy was in effect on June 17, 1993 for both dwellings. 

,I 2. The Ohio Casualty insurance policy is primary. 

Both construction contracts (Exhibits 1 and 2) make the Taltons (identified as the 

"sellers") responsible for the protection of persons and property on the premises. The 

amendment to the Kozak Sale and Construction Contract makes the seller responsible for 

promptly remedying damage and loss. The same contract requires the seller to maintain 

such insurance for damage because of property damage that may arise from and during 

operations under the construction. Likewise, the Kitchen Sale and Construction Contract 

requires the seller to take all reasonable precautions to protect the person and property of 

others on or adjacent to the site. Thus, the documents executed by the Taltons and 

Kozaks/Kitchens, without explicitly addressing this precise issue, place primary 
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responsibility for items of care, custody and control of the properties with the Taltons. 

Thus, their insurer (Ohio Casualty) should also be primary. 

It also makes reasonable sense for the insurer of the entity perfonning the 

construction at a job site to have primary coverage for any loss that occurs. In this 

instance _it was Talton Brothers who was performing the construction on two dwellings, 
.• . 

( neithe{bf which was complete. ~~~4e!'.~al ~se Jle~ts __ h~d. ~een issued to _either 

1 dwelling and while the Kitchens had m~Y.~~ some personal belongings into the dwelling 
' . . . . .... . -

and had spent one night there, it was Talton Brothers who ~as performing th~ .wor}<. there 

and had yet to complete and deliver _possession of the dwellings. This point is further 
... .. ------------ ---····--- --~--.. ~·--· ·- --····-· . ..... . . . .. - . - -· ···-

borne out by examining the sale and construction contracts of both the Kozaks and the 

Kitchens. Both contracts distinguish between a time of "closing and settlement on the 

lot" (which had taken place before the fire) and the time of "completion and delivery of j 

possession" (which had not taken place before the fire). 

Finally, the Court was inquiring from each side whether there was an event that 
• 

would trigger which insurer had primary coverage. In response to that inquiry, there are 

two times (or "events") until which a builder's risk insurance policy should be primaty 

under circumstances the same or similar to those present in this lawsuit. The first "event" 

would be_c_o~letion __Q_Lih~-- -ProjeGt; _the second "eve11t" ~oul.d . be the issuance of a 

residential us~.P~~t ----------·-- -· .... .. 

Until a construction project is complete, and particularly under the circwnstances 

in this case, the builder is the one that is primarily on the premises and continuing to 

work on the premises. It may have independent or subcontractors performing work for it, 

but until the construction is complete it is responsible for primruy care, custody and 

control of the premises. Therefore, its insurer should have primary coverage until those 

circumstances change. 
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To the extent it is different from completion of the project, another "event" that 

makes sense to end the primary coverage of a builder's risk insurance policy is upon the 

issuance of a residential use pennit. 1 Since a dwelling cannot be occupied or resided in 

until such a permit is issued, it makes logical sense that a builder's risk insurer would be 

primW.Iy responsible for a loss occuning before such a permit was issued. 

C. CONCLUSION 

For the foregoing reasons State Fann respectfully requests this Cowt to enter an 

Order declaring that Ohio Casualty has an obligation to provide insurance coverage for 

the dwelling losses that occurred on June 17, 1993, at 9844 and 9846 Palace Green Way; 

to declare that Ohio Casualty's insurance coverage for the aforementioned damage is 

primary; and to declare that Ohio Casualty should pay in full State Farm the amounts of 

the damage to each property ($86,081 for the Kozak dwelling and $563,638.62 for the 

Kitchen dwelling) plus interest from the date of State Fann's payments. 

STATE FARM FIRE AND CASUALTY 
CO:rviPANY 

By Counsel 

BRAULT, PALMER, GROVE, ZIMMERMAN, 
WHI AND STEINHILBER 

fy/~ 
AUGUST . STEINHILBER, III, ESQUIRE 
BarNo. 368 
P.O. B 1010, 10533 Main Street 
Faiifax, VA 22030 
(703) 273-6400 
Counsel for Complainant 

1 Fairfax County Zoning Ordinance 18-70 I states that "No occupancy or use shall be made of any 
structure hereinafter erected or of any premises hereinafter improved, and no change in use shall 
be permitted, unless and until a Residential or Non-Residential Use Permit has been approved in 
accordance with the provisions of this Part. A Residential or Non-Residential Use Permit shall be 
deemed to authorize and is required for both the initial and continued occupancy and use of the 
building or land to which it applies." 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF Wl~.t\flt~ 

STATE FARM FIRE AND 
CASUALTY COMPANY 

JOH · T. fliFY 
CLERK. IRCUIT c·OURT 

' IRFAX; VA I 

Complainant, 

v. Chancery No. 149960 

THE OHIO CASUALTY 
INSURANCE COMPANY, eta/. 

Defendants. 

"'-PEFENDANT OHIO CASUALTY INSURANCE COMPANY'S 
"-QPPOSITION TO COMPLAINANT'S INITIAL BRIEF AND 

\BRIEF IN SUPPORT OF DEFENDANT'S POSITION 

COMES NOW, Ohio Casualty Insurance Company (hereinafter rcferTed to as "Ohio 

Casualty"), by and through its counsel, O'Connell & O'Connell, and files this Opposition to State 

Farm's Initial Brief and Brief in Support of Defendant's Position, and states as follows: 

I. Introduction 

This action comes before the court following a fire which occurred on June 17, 1993, which 

damaged 9844 Palace Green Way and 9846 Palace Green Way in Vienna, Virginia. Before the time 

of the fire, the Kozak family had purchased and insured the home located at 9844 Palace Green 

Way. Before the time of the fire, the Kitchen family had purchased and insured the home located 

at 9846 Palace Green Way. 

Both the Kozaks and the Kitchens maintained homeowners' insurance through State Farm 

Fire and Casualty Company (hereinafter referred to as "State Farm") on their respective properties. 

The Kozak State Farm policy went into effect April27, 1993, which coincided with the closing and 

settlement date on the property. The Kitchen State Farm policy went into effect on March 19, 1993 
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which also coincided with the closing and settlement date on the property. The Kozaks and the 

Kitchens appropriately placed their claim for damages with State Farm, and State Farm paid both 

claims as it was legally obligated to do. 

State Farm by this action attempts to shift to an unrelated entity, Ohio Casualty, a third party 

with which it has no privity, the payment that it was legally obligated to make to its insureds, the 

Kozaks and Kitchens. Among the several reasons which exist for denial of this request is that Ohio 

Casualty neither had nor has any direct or indirect obligation to State Farm and/or its insureds for 

any of the damages which occurred on the properties in question. Notwithstanding this point, State 

Farm asserts what it calls "a subrogation action" against Ohio Casualty. 

This Honorable Court correctly pointed out that State Farm has the burden of establishing 

not only insurance coverage on the part of Ohio Casualty, but a factual event which legally triggers 

a shifting of the admitted coverage of State Farm and a substitution of Ohio Casualty which would 

somehow obligate Ohio Casualty as the primary insurer in this case. This is an impossible burden 

in the facts of this case and State Farm has fail ed to carry its legal burden in its initial brief. Even 

a cursory review of that brief reveals no legal basis or legal authority for its argument, and a 

continuing and necessary avoidance of the court's question with regard to identifying the triggering 

event which would shift coverage in this case from the party with admitted coverage to a party 

against whom no claim has been made by its insured. 

This briefwill address and refute the arguments set forth in State Farm's initial brief, and 

will then point out the legal and factual support for the following conclusions: 1) that State Farm 

has no standing to bring this case; 2) that there is no coverage owed under the Ohio Casualty's 

policy to its insured, Talton Brothers, or to any third party; 3) that there is no event or legal theory 

which shifts the admitted coverage from State Farm to Ohio Casualty, or which makes Ohio 

-2-
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Casualty's policy primary; and 4) any damages which could be asserted against the Ohio Casualty 

policy are limited by the terms of the Ohio Casualty policy itself. These four conclusions are 

supported by legal precedent as well as the facts contained in the stipulation between the parties, 

which distinguishes Ohio Casualty's position from that of State Farm. The arguments being asserted 

by Ohio Casualty in support of its position are not technically necessary, as State Farm has not met 

its initial burden in proving its case. Ohio Casualty provides the Court with these additional reasons 

to further demonstrate that the position asserted by State Farm in this case has no basis in the facts 

or the law, and that the relief sought should be denied. 

II. Opposition to State Farm's Initial Brief. 

A. Clarification of State Farm's statement of underlying facts. 

Section A ofState Farm's brief, titled "Review of Underlying Facts", sets forth a synopsis 

of the alleged facts in this case. State Farm asserts that at the time of the fire the Kozaks and the 

Kitchens had homeowners' insurance with State Farm and that Talton Brothers had builder's risk 

insurance with Ohio Casualty. The implication that the Ohio Casualty policy was in effect at the 

time of the fire and covered the properlies in question is incorrect and is not supported by evidence. 

Stipulation Number l 0 clearly reflects that Ohio Casualty denies that the dwellings in question were 

still covered on the date of the fire. In addition, State Farm states that Talton Brothers "was 

constructing a residential dwelling" for the Kozaks and Kitchens at the time of the fire. In contrast, 

Stipulation Numbers 17 and 18 reflect that although construction was not complete at the time of 

the fire, Talton Brothers was only completing punch list items for the Kozak home and had only 

some interior finishing work remaining on the Kitchen home. Ohio Casualty disputes the two 

inferences made by State Farm in its Review ofUnderlying Facts, and asserts that the stipulations 

and attached exhibits speak for themselves. 

-3-

35 



B. Items which refute State Farm's Argument. 

The court correctly noted during the trial of this matter that the burden of establishing a shift 

and substitution of coverage is on State Farm. In the case of Aetna Casual tv Insuritv Company v. 

Goldman, et al., 217 Va. 419, 229 S.E. 2d. 863 (1976), the Virginia Supreme Court held that an 

insured has the burden of establishing coverage in an action against an insurance policy. The 

Virginia Supreme Court held that "it is fundamental that the insured, in an action on an insurance 

policy, bas the burden of proving that the loss occurred while the policy was in force and effect. 

Couch on Insurance 2d. § 79:435; 45C.J.S. Insurance§ 886." Aetna v. Goldman, et al., 217 Va. 

419,420,229 S.E. 2d. 863, __ (1976). 1 The law is clear with regard to State Farm's burden. 

State Farm has failed to meet its burden based on the stipulations filed with the trial court as well 

as the legal argument set forth in State Farm's initial brief. As a result, this Honorable Court does 

not need to proceed further in its review and analysis of this case, and it is respectfully submitted 

that judgment in favor of Ohio Casualty can be and should be entered on that basis alone. 

State Farm argues that the Ohio Casualty policy covers both properties in question. This 

argument is based, as it must be, on selective portions of the Ohio Casualty policy which also 

contain omitted language contrary to State Farm's position. State Farm refers to the definition of 

a "covered property" as provided in the Ohio Casualty builder's risk policy. In its brief, State Farm 

does not provide the full definition which is as follows: 

Property that will become the permanent part of buildings or 
structures that are shown in the declarations. This may be your 
property or the property of others for which you are leeally 
liable. (emphasis added.) 

10hio Casualty additionally points out the obvious fact that State Farm is not an insured, and 
the issue of standing is addressed below. 

-4-
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As it must to support its position, State Farm has omitted the last portion of the definition 

in addressing the issue of coverage. There is absolutely no evidence of legal liability on the part of 

Talton Brothers in this case, and therefore the "property of others" inclusion does not apply. 

Covered property under the Ohio Casualty builder's risk policy is propetty that "will become a 

pennanent part of buildings or structures that are shown in the declarations." The property which 

was destroyed as a result of the fire was property that was already a permanent part of the buildings 

and structures and not property as defined under the "covered property" clause of the Ohio Casualty 

policy. As a result, State Farm's assertion that coverage existed under the Ohio Casualty builder's 

risk policy is defeated based on either of two independent factors. First, that the terms of the 

provisions cited by State Farm itself reflect that there was no coverage, as the putative "covered 

property" was already a permanent part of a building or structure. Second, State Farm has failed to 

establish, or even mention, how Talton Brothers could possibly be "legally liable" for the property 

of others in this case. State Farm has the initial burden in this case pursuant to the Goldman case 

and it has failed to meet that burden. 

State Farm does attempt to rebut some of the arguments made by Ohio Casualty at trial. 

State Farm resists Ohio Casualty's assertions that Tal ton Brothers no longer had an insurable interest 

in the property and that the transfer of ownership from the Taltons to the Kozaks and Kitchens 

ceased coverage. The arguments presented by State Farm fail to carry its burden of proof to show 

that coverage exists under the Ohio Casualty policy. State Farm must establish, and it has not, that 

Talton Brothers was somehow "legally liable" for the property of others. The rebuttal arguments 

asserted in Section 1 of State Farm's brief do not establish that Ohio Casualty was somehow legally 

liable for the property owned by the Kozaks and Kitchens. 

State Farm brushes up against this issue in paragraph 2 of its initial brief(The Ohio Casualty 

,s, 
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Insurance Policy is Primary.). State Farm argues that the sales contracts (Exhibits l and 2) make 

the Tal tons responsible for the protection of persons and property on the premises. Significantly, 

State Farm fails to cite to the specific portion of the contracts, which were attached to the 

stipulations in this case. A close review of those contracts reflects that the Taltons agreed to 

indemnify and hold harmless the purchaser "from any and all claims, losses, suit, damages, 

judgments, expenses, costs and charges by reason of injuries or death suffered by any person or 

damage to property caused by seller or its contractors in the performance of the work." (emphasis 

added). In fact, Talton Brothers maintained a commercial general liability policy with Ohio 

Casualty for the sole purpose of indemnification for any injuries or damages caused by the 

negligence ofTalton Brothers and/or its subcontractors. 

There is no suggestion, much less evidence, that Talton Brothers were legally liable for the 

fire which caused the damage to the two homes in question. As a result, State Farm is not pursuing 

a true "subrogation action". State Farm fails to cite to any specific language in the contracts which 

would substantiate the incorrect inference it seeks that Talton Brothers agreed to protect property 

owned by the Kozaks and Kitchens from damage caused by an unknown source. If the damage was 

caused by Talton Brothers or its subcontractors, this matter would be in a completely different 

posture and would be a true subrogation action. Due to the fact that the cause of the fire is unknown, 

the Kozaks and the Kitchens appropriately filed their claim with their homeowners insurance, State 

Farm, which ultimately paid the claim that it was legally obligated to pay. 

Because it cannot answer in a manner to support its position, State Farm sidesteps the 

question posed by the court, i.e., to identify which event would trigger a shifting of coverage from 

the State Farm policy to the Ohio Casualty policy. State Farm instead rephrases and restates the 

question when it states "whether there was an event that would trigger which insurer had primary 
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coverage." The stipulated fact is that State Farm did have coverage for the Kozak and Kitchen 

claims. The stipulated fact is that Ohio Casualty disputes that it had any coverage for the Kozak and 

Kitchen claims. The court properly inquired, based on State Farm's burden and the stipulated facts, 

what event or legal basis State Farm has for shifting coverage, to which it has admitted, to Ohio 

Casualty, who has denied that very same coverage. State Fam1 sta1is from the incorrect assumption 

that Ohio Casualty somehow had the underlying coverage and there were no events which triggered 

or shifted the coverage back to State Farm. As a result, State Farm has improperly reversed the 

nature and posture of this case attempting to force Ohio Casualty to disprove something that State 

Farm has the burden of proving. State Farm's need to revise the court's query reveals that the 

answer to the proper question goes contra1y to the result desired by State Farm. 

III. Ohio Casualty's Art:uments for Dismissal of this Action or Judgment in its Favor. 

A. State Farm does not have the standing or legal basis to assert a claim for coverage against 
Ohio Casualty. 

State Farm has taken the position that this declaratory judgment action is tantamount to a 

"subrogation action." State Fam1 demanded that the parties stipulate to Stipulation Number 25 

which states that State Farm paid the Kozaks' and Kitchens' claims and is now subrogated to their 

rights pursuant to the insurance contract and common law. Under the terms of its homeowners 

policy and pursuant to common law, State Fam1 admittedly has the standing and the legal right to 

assert a cause of action against a third party who caused the damage to its insureds. That is, 

however, not the subject of this suit. Neither the homeowners policy nor common law give State 

Farm the standing or legal right to pursue a cause of action against Ohio Casualty for damages that 

State Farm paid to its own insureds. Neither State Farm nor its insureds, the Kozaks and Kitchens, 

have any privity of contract with Ohio Casualty. Furthermore, State Farm has not alleged any 
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factual or legal basis upon which it may have to bring a claim for damages directly against Ohio 

Casualty. State Farm does not have the proper standing nor the legal right to bring this cause of 

action and therefore it must be dismissed. 

Distilled to its essentials, State Farm is seeking payment from Ohio Casualty for damages 

that State Farm paid to its insureds, under the builder's risk coverage provided by Ohio Casualty to 

Talton Brothers. Not surprisingly, the tortured route this request takes does not withstand scrutiny 

and does not yield the result requested by State Farm. The builder's risk coverage form which is 

attached as an exhibit to the stipulations states that "throughout this policy, the words 'you' and 

'your' refer to the name insured shown in the declarations. The words 'we', 'us', and ' our' refer to 

the company providing this insurance." Talton Brothe~s is the only named insured in the 

declarations. The loss payable provisions of the Ohio Casualty policy set forth descriptions of 

properties that were initially covered by the Ohio Casualty builder's risk policy. Under the loss 

payable provisions, the policy states the following: 

For covered property in which both you and a loss payee shown 
below have an insurable interest, we will: 1. adjust losses with 
you; and 2. pay any claim for 'loss' for damage jointly to you 
and the loss payee, as interests may appear. 

The loss payee in the policy provision above was identified as Virginia First Savings, the 

lender to Talton Brothers. Based on the loss payable provisions contained in the Ohio Casualty 

policy, the only possible payees for losses under the builder's risk insurance policy are Talton 

Brothers and/or Virginia First Savings. There are no provisions contained in the Ohio Casualty 

builder's risk policy which authorize payment or indemnity to any third parties. As a result, State 

Farm docs not have any contractual right to assert this cause of action against Ohio Casualty. 

State Farm may argue that since it has subrogation rights from its insureds, the Kozaks and 
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the Kitchens, it can assert some action by standing in the shoes of the Kozaks and Kitchens. Even 

if this were true, it does nothing to further State Farm's cause, because based on the contractual 

language quoted above, the Kozaks and the Kitchens do not have a legal right to assert this action 

against Ohio Casualty. 2 The language ofthe contract expressly states that the only possible payees 

under the terms of the policy can be Talton Brothers and/or Virginia First Savings. Neither Talton 

Brothers nor Virginia First Savings have asserted a claim against Ohio Casualty for this loss, and 

one must question why or how they could or would. Neither Talton Brothers nor Virginia First 

Savings have assigned their right to assert a claim for this Joss to State Farm and/or the Kozaks and 

Kitchens. As a result, there is no contractual basis or legal right upon which any third party could 

assert a claim for loss as a result of the fire which occurred June 17, 1993 against the Ohio Casualty 

builder's risk policy. 

State Farm has confused the present situation with one in which a third party has a right to 

assert a claim for damages against an insurance carrier when that insurer's insured is legally liable 

for damages. In this case, it is stipulated that the fire began as a result of an undetermined cause. 

State Farm and the Kozaks and Kitchens would have standing and the legal right to assert a claim 

for damages against Ohio Casualty under the commercial general liability policy if they were able 

to establish that Talton Brothers were legally liable for the fire. That same analysis cannot be 

applied when an insurer of a third party, not the builder, is asserting a claim against the builder's risk 

policy. 

State Farm in its initial brief requested that the court examine the Ohio Casualty policy by 

2This point should be moot, as the Kozaks and the Kitchens are not a party to this case, which 
is an additional basis for the dismissal of this suit. See Erie Insurance Group v. Hughes, 240 Va. 
I 65, 393 S.E. 2d. 210 ( 1990). 
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giving the provisions of the policy their usual and ordinary meaning. Ohio Casualty urges the same, 

asking that the court give the usual and ordinary meaning to the provisions of its policy beginning 

with the title of the policy, "Builder's Risk". The intent of the policy is to protect Talton Brothers 

its lenders who have a legal interest in the property before it is sold and their risk is extinguished. 

A "builder's risk" policy is not intended to cover property in which Talton Brothers no longer has 

a legal interest, i.e., property owned by someone else. State Farm incorrectly asserts on Page 3 of 

its brief that Talton Brothers had a "financial/economic interest in both properties.". The correct 

statement is that Talton Brothers had an "interest" in completing the construction. Talton Brothers 

no longer had any legal interest in the property itself, as title had transferred from Talton Brothers 

to the Kozaks and Kitchens respectively and the Kozaks and Kitchens appropriately obtained 

homeowners insurance through State Farm in order to protect their legal and insurable interests. The 

court must carefully examine State Farm's use of the word interest in its brief. 

State Farm asserts that Talton Brothers did have an interest in completing the property, but 

that is greatly distinguishable from the bald assertion that Talton Brothers had "a financial/economic 

interest". The bottom line is that the Kozaks and the Kitchens were the legal owners of their 

respective properties at the time that the fire occurred. The Kozaks and the Kitchens had every right 

to enforce any and all laws available to them with regard to their property including having Talton 

Brothers and/or its subcontractors removed from the property and enforcing trespass laws against 

them. Talton Brothers and its subcontractors were completing punch list items and interior finishing 

work for the respective properties with the permission of the Kozaks and Kitchens and for the 

benefit of the Kozaks and the Kitchens. The notion asserted by State Fam1 begs the question, if 

Kozaks and Kitchens had sold their property, how much would Talton Brothers have received for 

their "interest in the property." 
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The fact that Talton Brothers no longer had a legal interest further supports the point that 

there is no legal basis or standing on the part of State farm to assert this action. Detailed legal 

research has revealed no case law which would provide State Farm with the authority to assert this 

action. It is obvious from the analysis provided above that the Ohio Casualty policy does not 

provide State Farm with the legal or contractual authority to bring this action. A review of the State 

Farm policy simply reflects that State Farm has subrogation rights against a liable party after paying 

out a claim to its insured. As a result, State Farm does not have the contractual 'right nor the 

common law right to assert this claim for damages against Ohio Casualty. 

B. There is no coverage for the Kozaks' and Kitchens' loss under the Ohio Casualty Policy. 

As stated above, Ohio Casualty maintains that State Farm does not have the legal standing 

to bring this cause of action against Ohio Casualty. Notwithstanding Ohio Casualty's position in 

that regard, Ohio Casualty asserts that there is no coverage available to any party under the builder's 

risk policy for the properties owned by the Kozaks and Kitchens as a result of the June 17, 1993 fire. 

The Ohio Casualty builder's risk policy, expressly states the terms of coverage under the policy. 

NUMBER 3. WHEN COVERAGE BEGINS AND ENDS 

We cover from the time that the property is at your risk starting 
on or after the time that this coverage begins, but we will not 
cover: 

a. After the owner or buyer accepts the property; 
b. When your interest ceases; 
c. Beyond 30 days after completion of the project; 
d. When each building or structure is: 
(1) Occupied in whole or in part; or 
(2) Put to its intended use; 
e. When the property is leased or rented to others; 
f. When you abandon the construction site with no 
intention to complete it; or when this policy expires or is 
canceled; 
whichever occurs first. (Builder's Risk Coverage Form 
Page 1 of3.) 
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Ohio Casualty asserts that at least three of the seven conditions which end coverage occurred 

prior to June 17, 1993. As a result, coverage is not available to any party under the Ohio Casualty 

builder's risk policy. 

Ohio Casualty will not provide coverage under the builder's risk policy "after the owner or 

buyer accepts the property." The owners or buyers in this case are the Kozaks and the Kitchens. 

The parties stipulated that on or about November 25, 1991 the Kozaks entered into a contract for the 

purchase of9844 Palace Green Way. (See stipulation Number 5.) The parties also stipulated that 

on or about May 14, 1992 the Kitchens entered into a contract for the purchase of9846 Palace Green 

Way. (See Stipulation Number 6.) Both contracts of sale have been incorporated by reference in 

the stipulations. The parties also stipulated that the Kitchens took title to 9846 Palace Green Way 

on October 30, 1992 which is reflected by the Deed and Bargain of Sale filed with the Land Records 

for l'airfax County. The parties also stipulated that the Kozaks took title to 9844 Palace Green Way 

on November 4, 1992 which is reflected in the Deed and Bargain of Sale fil ed with the Land 

Records in Fairfax County. It is undisputed that the Kozaks and Kitchens (owners) took title of 

their respective properties prior to June 17, 1993. Based on that fact alone, provision 3.A of Ohio 

Casualty's builder's risk policy applies, and therefore there is no coverage under that policy for the 

Kozak and Kitchen homes. 

In addition, the original contract signed by the Kozaks and Kitchens for the purchase of their 

respective homes contains the following clause: 

6.6 POSSESSION 

SeHer shall grant purchaser possession of the property 
immediately following settlement. (See original Agreement of Sale 
between the Taltons and Kitchens Page 6 of 14 and original 
Agreement of Sale between the Taltons and Kozaks Page 6 of 12.) 

44 



It is abundantly clear from the language quoted above that the owners (i.e., Kozaks and 

Kitchens) accepted their respective properties upon settlement. Settlement occurred prior to the 

June 17, 1993 fire and as a result, both the Kozaks and Kitchens legally and contractually accepted 

their respective properties thus ending any potential coverage under Ohio Casualty's builder's risk 

policy. 

Ohio Casualty also asserts that Section "3.b. When your interest ceases" also applies to end 

any potential coverage on the part of Ohio Casualty. As stated above, "you or your" refers to the 

named insured in this case, who is Talton Brothers. It is clear from the sales contracts and the 

recorded deeds that the Taltons no longer had an interest in the property. State Farm attempts to 

transmogrify the work "interest" in its brief, arguing that Talton Brothers had an interest in 

completing the construction. The word "interest" in the context of an insurance policy contract must 

mean a legal or ownership interest. See Hall, Inc. v. Empire Fire and Marine Ins., 248 Va. 307,448 

S.E. 2d. 633 ( 1994). Based on the stipulated facts as well as the exhibits, there is no question that 

Talton Brothers' legal interest in the properties in question had ceased before June 17, 1993. 

Additional support for this motion is contained in the statement proof ofloss claim filed by 

the Kitchens, which is also attached as an exhibit pursuant to the stipulations. The Kitchens, in 

identifying their property on Palace Green Way, described "the interest of the insured in the 

described property" as "owner." The Kitchens, through their swom statement in proof of loss, 

formalize and affirm the common sense conclusion that they had the ownership interest in the 

property which was damaged, and that the damages were sustained or incurred by them and their 

mortgagee. There is no mention of any damages sustained by Talton Brothers or any claim asserted 

on behalf of Talton Brothers in the sworn proof statement of loss. This last point simply solidifies 

Ohio Casualty's assertion that the Kozaks and the Kitchens unequivocally maintained an ownership 
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interest in their respective properties, and as a result, any damages that occurred to their respective 

homes, were directly sustained by them and thus were recoverable by them under their State Farm 

homeowners insurance policies. 

The last exclusion provision which arises from the facts of this case is "3.c. When each 

building or structure is: ( 1) occupied in whole or in part." Stipulation Number 31 states "one 

bedroom and bathroom were fully completed in the Kitchen dwelling, and Mr. and Mrs. Kitchen 

(but not their children) spent part or all of one night there before June 17, 1993. The Kitchens 

(including the children) had not moved into the dwelling on or before June 17, 1993 accept as to the 

extent of Stipulation Number 21." It is undisputed based on the stipulation quoted above as well 

as Stipulation Number 21 that the Kitchens had in part occupied their dwelling. Based on the 

application of the Ohio Casualty provision quoted above 3.c.(l), any potential coverage under the 

builder's risk policy ceased, beginning at the time of occupation. State Farm may attempt to argue 

that the Kitchens did not formally or completely occupy their dwelling, but that argument must fail 

when applying the ordinary and usual meaning of the clause "occupied in whole or in part". 

Stipulation Number 31 clearly reflects that the Kitchens occupied their dwelling in part. As a result, 

there is no coverage under the Ohio Casualty builder's risk policy for the dwelling owned by the 

Kitchens. 

As repeatedly demonstrated it is not necessary for the court to reach the analysis set forth 

above with regard to potential coverage under the Ohio Casualty policy, but ifthe court reaches this 

point, it is clear that there was no coverage available to its insureds, Talton Brothers, or the named 

payee Virginia First Savings for the properties owned by the Kozaks and Kitchens. 

C. There is no basis either factually or legally which would make Ohio Casualty's Builder's 
Risk policy primary to the Kozaks' and Kitchens' State Farm homeowners policies for the 
losses that the Kozaks' and Kitchens' sustained as a result of the June 17, 1993 fire. 
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Once again, State Farm has failed to provide any legal or factual basis which would sh ift 

coverage from State Farm to Ohio Casualty for a loss sustained by State Fam1's insureds. State 

Farm wishes to turn the tables with regard to this issue and require Ohio Casualty prove that it was 

not the primary carrier. First, this turns the burden of proof on its head, and second, it is plain from 

the language of both policies that this is not the case. 

Stipulation Number 9 states "State Farm had issued a homeowners insurance policy to the 

Kitchens (effective March 19, 1993) and Kozaks (effective April27, 1993) that covered the damage 

to both dwellings that occun·ed on June 17, 1993." State Farm admits that it owes coverage for 

damages sustained by its insureds, the Kozaks and Kitchens. Ohio Casualty denies that it owes 

coverage to State Farm and the Kozaks and Kitchens, who are third parties with whom Ohio 

Casualty has no privity of contract. (See parenthetical to Stipulation Number 1 0.) As a result, State 

Farm has the burden to establish that there is some type of coverage under Ohio Casualty's builder's 

risk policy available to the properties in question on the date that the loss occurred and that that 

coverage is somehow primary to the coverage admitted by State Farm. State Farm has failed to meet 

its burden, and should not be permitted a second opportunity to address this issue in its reply brief. 

A review ofthe Ohio Casualty policy reveals that the commercial inland marine conditions 

portion ofthe policy addresses the issue when there is other insurance covering a loss which is also 

covered under the Ohio Casualty policy. 

F. OTHERINSURANCE 

If you have other insurance covering the same 'loss' as a 
insurance under this coverage part, we will pay only the excess 
over what you should have received from the other insurance. 
We will pay the excess whether you can collect on the other 
insurance or not. 

Section F of the commercial inland marine conditions portion of the Ohio Casualty policy 
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clearly addresses the issue of other potential insurers for losses that may also be covered under the 

Ohio Casualty policy. Applying the provision quoted above to the facts of this case reflects that the 

Kozaks' and Kitchens' losses were fully covered by the State Farm policies, and therefore any 

coverage that might have been available under the Ohio Casualty policy was not necessary and 

never arose. 3 

A review of the State Farm policy reflects that there is no similar excess insurance clause. 

Once again, Ohio Casualty requests that this court view the Ohio Casualty policy provision quoted 

above within its usual and ordinary meaning. In doing so, the court must find that ifthere were any 

coverage under the Ohio Casualty policy, that coverage would be excess to the coverage provided 

by State Farm in this case. 

D. If the court finds that State Farm has standing, and if the court finds that there is coverage 
under the Ohio Casualty policy, and if the court finds that the coverage owed by Ohio 
Casualty is primary, then any coverage available is limited to $300,000.00. 

The Ohio Casualty builder's risk policy expressly states the amount of coverage which is 

available to its insured the Talton Brothers: 

C. LIMITS OF INSURANCE 

1. The most we will pay for ' loss' in any one occurrence is the 
applicable limits of insurance shown in the declarations. 

The total amount of insurance coverage for any one loss or disaster pursuant to the 

declaration page is $300,000.00. Neither State Farm, nor Ohio Casualty's own insureds can alter 

the amount of coverage available pursuant to the Ohio Casualty insurance contract. As a result, any 

coverage that may possibly be available in this case must be limited to $300,000.00 pursuant to the 

3 Again, Ohio Casualty does not concede that State Farm has established coverage, and 
simply provides this additional argument in defending this case. 
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expressed terms of Ohio Casualty's builder's risk policy. 

IV. CONCLUSION 

Judgment in this case must be entered on behalf of Ohio Casualty and State Farm's claims 

should be dismissed with prejudice. State Farm has failed to meet its burden to establish that: 1) 

State Farm has standing to bring this action against Ohio Casualty; 2) that there is any coverage 

available under the Ohio Casualty builder's risk policy to its insureds Talton Brothers and/or any 

unrelated third party; and 3) that even if there is coverage available under the Ohio Casualty 

builder's risk policy, that the Ohio Casualty policy somehow is primary or coverage has shifted from 

State Farm to Ohio Casualty. Ohio Casualty requests that this Honorable Court dismiss this cause 

of action based on the fi rst argument that State Farm does not have the standing or legal authority 

to bring this action. If the court deems that State Farm has the right to pursue this action, Ohio 

Casualty requests that this Honorable Court dismiss State Farm's claims based on its fa ilure to meet 

its burden of proof as required by this Honorable Court and as set forth in the Goldman case. In 

addition, State Farm has not addressed, nor can it, the court's salient question as to what event or 

legal basis State Farm has for shifting its admitted coverage to Ohio Casualty in this case. 

State Farm paid the claims of its insureds, the Kozaks and Kitchens, as it was legally 

obligated to do. Ohio Casualty has denied State Farm's demand for payment in this case, because 

Ohio Casualty does not have a legal obligation to either State Farm or State Farm's insureds, the 

Kozaks and Kitchens. State Farm has failed to provide this court with any legal or factual basis 

which would rebut the two statements made above. As a result, Ohio Casualty respectfully requests 

that this Honorable Court enter judgment in its favor, and dismiss State Farm's claims with 

prejudice. 
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STATE FARM FIRE AND 
CASUALTY COMPANY 

CLEiH\. CIRCU1l COUP. T 
FAIRFAX. VA ' 

Complainant, 

v. Chancery No. 149960 

THE OHIO CASUALTY 
INSURANCE COMPANY, et al. 

Defendants. 

DEFENDANT OHIO CASUALTY INSURANCE COMPANY'S 
OPPOSITION TO COMPLAINANT'S INITIAL BRIEF AND 

BRIEF IN SUPPORT OF DEFENDANT'S POSITION 

COMES NOW, Ohio Casualty Insurance Company (hereinafter referred to as "Ohio 

Casualty"), by and through its counsel, O'Connell & O'Connell, and files this Opposition to State 

Farm's Initial Brief and Brief in Support of Defendant's Position, and states as follows: 

I. Introduction 

This action comes before the court following a fire which occurred on June 17, 1993, which 

damaged 9844 Palace Green Way and 9846 Palace Green Way in Vienna, Virginia. Before the time 

of the fire, the Kozak family had purchased and insured the home located at 9844 Palace Green 

Way. Before the time of the fire, the Kitchen family had purchased and insured the home located 

at 9846 Palace Green Way. 

Both the Kozaks and the Kitchens maintained homeowners' insurance through State Farm 

Fire and Casualty Company (hereinafter referred to as "State Farm") on their respective properties. 

The Kozak State Farm policy went into effect April27, 1993, which coincided with the closing and 

settlement date on the property. The Kitchen State Farm policy went into effect on March 19, 1993 
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which also coincided with the closing and settlement date on the property. The Kozaks and the 

Kitchens appropriately placed thei r claim for damages wi th State Farm, and State Farm paid both 

claims as it was legally obligated to do. 

State Farm by this action attempts to shift to an unrelated entity, Ohio Casualty, a third party 

wi th which it has no privity, the payment that it was legally obligated to make to its insureds, the 

Kozaks and Kitchens. Among the several reasons which exist for denial ofthis request is that Ohio 

Casualty neither had nor has any direct or indirect obligation to State Farm and/or its insureds for 

any of the damages which occurred on the properties in question. Notwithstanding this point, State 

Farm asserts what it calls "a subrogation action" against Ohio Casualty. 

This Honorable Court correctly pointed out that State Farm has the burden of establishing 

not only insurance coverage on the part of Ohio Casualty, but a fac tual event which legally triggers 

a shifting of the admitted coverage of State Farm and a substitution of Ohio Casualty which would 

somehow obligate Ohio Casualty as the primary insurer in this case. This is an impossible burden 

in the facts of this case and State Farm has fai led to carry its legal burden in its initial brief. Even 

a cursory review of that brief reveals no legal basis or legal authority for its argument, and a 

continuing and necessary avoidance of the court's question with regard to identifying the triggering 

event which would shift coverage in this case from the party with admitted coverage to a party 

against whom no claim has been made by its insured. 

This brief will address and refute the arguments set forth in State Farm's initial brief, and 

will then point out the legal and factual support for the following conclusions: l) that State Farm 

has no standing to bring this case; 2) that there is no coverage owed under the Ohio Casualty's 

policy to its insured, Talton Brothers, or to any third party; 3) that there is no event or legal .theory 

which shifts the admitted coverage from State Farm to Ohio Casualty, or which makes Ohio 

-2-

53 



Casualty's policy primary; and 4) any damages which could be asserted against the Ohio Casualty 

policy are limited by the terms of the Ohio Casualty policy itself. These four conclusions are 

supported by legal precedent as well as the facts contained in the stipulation between the parties, 

which distinguishes Ohio Casualty's position from that of State Farm. The arguments being asserted 

by Ohio Casualty in support of its position are not technically necessary, as State Farm has not met 

its initial burden in proving its case. Ohio Casualty provides the Court with these additional reasons 

to further demonstrate that the position asserted by State Farm in this case has no basis in the facts 

or the law, and that the relief sought should be denied. 

II. Opposition to State Farm's Initial Brief. 

A. Clarification of State Farm's statement of underlying facts. 

Section A of State Farm's brief, titled "Review of Underlying Facts", sets forth a synopsis 

of the alleged facts in this case. State Farm asserts that at the time of the fire the Kozaks and the 

Kitchens had homeowners' insurance with State Farm and that Talton Brothers had builder's risk 

insurance with Ohio Casualty. The implication that the Ohio Casualty policy was in effect at the 

time of the fire and covered the properties in question is incorrect and is not supported by evidence. 

Stipulation Number 10 clearly reflects that Ohio Casualty denies that the dwellings in question were 

still covered on the date of the fire. In addition, State Farm states that Talton Brothers "was 

constructing a residential dwelling" for the Kozaks and Kitchens at the time ofthe fire. In contrast, 

Stipulation Numbers 17 and 18 reflect that although construction was not complete at the time of 

the fire, Talton Brothers was only completing punch list items for the Kozak home and had only 

some interior finishing work remaining on the Kitchen home. Ohio Casualty disputes the two 

inferences made by State Farm in its Review of Underlying Facts, and asserts that the stipulations 

and attached exhibits speak for themselves. 
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B. Items which refute State Farm's Argument. 

The court correctly noted during the trial of this matter that the burden of establishing a shift 

and substitution of coverage is on State Farm. In the case of Aetna Casualty Insurity Company v. 

Goldman, et al., 217 Va. 419, 229 S.E. 2d. 863 (1976), the Virginia Supreme Court held that an 

insured has the burden of establishing coverage in an action against an insurance policy. The 

Virginia Supreme Court held that "it is fundamental that the insured, in an action on an insurance 

policy, has the burden of proving that the loss occurred while the policy was in force and effect. 

Couch on Insurance 2d. § 79:435; 45C.J.S. Insurance§ 886." Aetna v. Goldman, et al., 217 Va. 

419, 420, 229 S.E. 2d. 863, __ ( 1976). 1 The law is clear with regard to State Farm's burden. 

State Farm has failed to meet its burden based on the stipulations filed with the trial court as well 

as the legal argument set forth in State Farm's initial brief. As a result, this Honorable Court does 

not need to proceed further in its review and analysis of this case, and it is respectfully submitted 

that judgment in favor of Ohio Casualty can be and should be entered on that basis alone. 

State Farm argues that the Ohio Casualty policy covers both properties in question. This 

argument is based, as it must be, on selective portions of the Ohio Casualty policy which also 

contain omitted language contrary to State Farm's position. State Farm refers to the definition of 

a "covered property" as provided in the Ohio Casualty builder's risk policy. In its brief, State Farm 

does not provide the full definition which is as follows: 

Property that will become the permanent part of buildings or 
structures that are shown in the declarations. This may be your 
property or the property of others for which vou are Ie2ally 
liable. (emphasis added.) 

10hio Casualty additionally points out the obvious fact that State Farm is not an insured, and 
the issue of standing is addressed below. 
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As it must to support its position, State Farm has omitted the last portion of the definition 

in addressing the issue of coverage. There is absolutely no evidence of legal liability on the part of 

Talton Brothers in this case, and therefore the "property of others'' inclusion does not apply. 

Covered property under the Ohio Casualty builder's risk policy is property that "will become a 

permanent part of buildings or structures that are shown in the declarations." The property which 

was destroyed as a result of the fire was property that was already a permanent part of the buildings 

and structures and not property as defined under the "covered property" clause of the Ohio Casualty 

policy. As a result, State Farm's assertion that coverage existed under the Ohio Casualty builder's 

risk policy is defeated based on either of two independent factors. First, that the terms of the 

provisions cited by State Farm itself reflect that there was no coverage, as the putative "covered 

property" was already a permanent part of a building or structure. Second, State Farm has failed to 

establish, or even mention, how Talton Brothers could possibly be "legally liable" for the property 

of others in this case. State Farm has the initial burden in this case pursuant to the Goldman case 

and it has failed to meet that burden. 

State Farm does attempt to rebut some of the arguments made by Ohio Casualty at trial. 

State Farm resists Ohio Casualty's assertions that Talton Brothers no longer had an insurable interest 

in the property and that the transfer of ownership from the Taltons to the Kozaks and Kitchens 

ceased coverage. The arguments presented by State Farm fail to carry its burden of proof to show 

that coverage exists under the Ohio Casualty policy. State Farm must establish, and it has not, that 

Talton Brothers was somehow "legally liable" for the property of others. The rebuttal arguments 

asserted in Section I of State Farm's brief do not establish that Ohio Casualty was somehow legally 

liable for the property owned by the Kozaks and Kitchens. 

State Farm brushes up against this issue in paragraph 2 of its initial brief(The Ohio Casualty 
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Insurance Policy is Primary.). State Farm argues that the sales contracts (Exhibits I and 2) make 

the Tal tons responsible for the protection of persons and property on the premises. Significantly, 

State Farm fails to cite to the specific portion of the contracts, which were attached to the 

stipulations in this case. A close review of those contracts reflects that the Taltons agreed to 

indemnify and hold harmless the purchaser "from any and all claims, losses, suit, damages, 

judgments, expenses, costs and charges by reason of injuries or death suffered by any person or 

damage to property caused by seller or its contractors in the performance of the work." (emphasis 

added). In fact, Talton Brothers maintained a commercial general liability policy with Ohio 

Casualty for the sole purpose of indemnification for any injuries or damages caused by the 

negligence ofTalton Brothers and/or its subcontractors. 

There is no suggestion, much less evidence, that Talton Brothers were legally liable for the 

fire which caused the damage to the two homes in question. As a result, State Farm is not pursuing 

a tme "subrogation action". State Farm fails to cite to any specific language in the contracts which 

would substantiate the incorrect inference it seeks that Talton Brothers agreed to protect property 

owned by the Kozaks and Kitchens from damage caused by an unknown source. If the damage was 

caused by Talton Brothers or its subcontractors, this matter would be in a completely different 

posture and would be a true subrogation action. Due to the fact that the cause of the fire is unknown, 

the Kozaks and the Kitchens appropriately filed their claim with their homeowners insurance, State 

Farm, which ultimately paid the claim that it was legally obligated to pay. 

Because it cannot answer in a manner to support its position, State Farm sidesteps the 

question posed by the court, i.e., to identify which event would trigger a shifting of coverage from 

the State Farm policy to the Ohio Casualty policy. State Farm instead rephrases and restates the 

question when it states "whether there was an event that would trigger which insurer had primary 

-6-

57 



coverage." The stipulated fact is that State Fam1 did have coverage for the Kozak and Kitchen 

claims. The stipulated fact is that Ohio Casualty disputes that it had any coverage for the Kozak and 

Kitchen claims. The court properly inquired, based on State Fa1m 's burden and the stipulated facts, 

what event or legal basis State Farm has for shifting coverage, to which it has admitted, to Ohio 

Casualty, who has denied that very same coverage. State Farm starts from the incorrect assumption 

that Ohio Casualty somehow had the underlying coverage and there were no events which triggered 

or shifted the coverage back to State Farm. As a result, State Farm has improperly reversed the 

nature and posture of this case attempting to force Ohio Casualty to disprove something that State 

Farm has the burden of proving. State Farm's need to revise the court's query reveals that the 

answer to the proper question goes contrary to the result desired by State Farm. 

III. Ohio Casualty's Ar2uments for Dismissal of this Action or Jud2ment in its Favor. 

A. State Farm does not have the standing or legal basis to assert a claim for coverage against 
Ohio Casualty. 

State Farm has taken the position that this declaratory judgment action is tantamount to a 

"subrogation action." State Farm demanded that the parties stipulate to Stipulation Number 25 

which states that State Farm paid the Kozaks' and Kitchens' claims and is now subrogated to their 

rights pursuant to the insurance contract and common law. Under the tenns of its homeowners 

policy and pursuant to common law, State Farm admittedly has the standing and the legal right to 

assert a cause of action against a third party who caused the damage to its insureds. That is, 

however, not the subject of this suit. Neither the homeowners policy nor common law give State 

Farm the standing or legal right to pursue a cause of action against Ohio Casualty for damages that 

State Farm paid to its own insureds. Neither State Fam1 nor its insureds, the Kozaks and Kitchens, 

have any privity of contract with Ohio Casualty. Furthermore, State Farm has not alleged any 
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factual or legal basis upon which it may have to bring a claim for damages directly against Ohio 

Casualty. State Farm does not have the proper standing nor the legal right to bring this cause of 

action and therefore it must be dismissed. 

Distilled to its essentials, State Farm is seeking payment from Ohio Casualty for damages 

that State Farm paid to its insureds, under the builder's risk coverage provided by Ohio Casualty to 

Talton Brothers. Not surprisingly, the tortured route this request takes does not withstand scrutiny 

and does not yield the result requested by State Farm. The builder' s risk coverage form which is 

attached as an exhibit to the stipulations states that "throughout this policy, the words 'you' and 

'your' refer to the name insured shown in the declarations. The words 'we', ' us', and 'our' refer to 

the company providing this insurance." Talton Brothe~s is the only named insured in the 

declarations. The loss payable provisions of the Ohio Casualty policy set forth descriptions of 

properties that were initially covered by the Ohio Casualty builder's risk policy. Under the loss 

payable provisions, the policy states the following: 

For covered property in which both you and a loss payee shown 
below have an insurable interest, we will: I. adjust losses with 
you; and 2. pay any claim for 'loss' for damage jointly to you 
and the loss payee, as interests may appear. 

The loss payee in the policy provision above was identified as Virginia First Savings, the 

lender to Talton Brothers. Based on the loss payable provisions contained in the Ohio Casualty 

policy, the only possible payees for losses under the builder's risk .insurance policy are Talton 

Brothers and/or Virginia First Savings. There are no provisions contained in the Ohio Casualty 

builder's risk policy which authorize payment or indemnity to any third parties. As a result, State 

Farm does not have any contractual right to assert this cause of action against Ohio Casualty. 

State Farm may argue that since it has subrogation rights from its insureds, the Kozaks and 
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the Kitchens, it can assert some action by standing in the shoes of the Kozaks and Kitchens. Even 

if this were true, it does nothing to further State Farm's cause, because based on the contractual 

language quoted above, the Kozaks and the Kitchens do not have a legal right to assert this action 

against Ohio Casualty. 2 The language of the contract expressly states that the only possible payees 

under the terms of the policy can be Talton Brothers and/or Virginia First Savings. Neither Talton 

Brothers nor Virginia First Savings have asserted a claim against Ohio Casualty for this loss, and 

one must question why or how they could or would. Neither Talton Brothers nor Virginia First 

Savings have assigned their right to assert a claim for this loss to State Farm and/or the Kozaks and 

Kitchens. As a result, there is no contractual basis or legal right upon which any third party could 

assert a claim for loss as a result of the fire which occurred June 17, 1993 against the Ohio Casualty 

builder's risk policy. 

State Farm has confused the present situation with one in which a third party has a right to 

assert a claim for damages against an insurance carrier when that insurer's insured is legally liable 

for damages. In this case, it is stipulated that the fire began as a result of an undetermined cause. 

State Farm and the Kozaks and Kitchens would have standing and the legal right to assert a claim 

for damages against Ohio Casualty under the commercial general liability policy if they were able 

to establish that Talton Brothers were legally liable for the .fire. That same analysis cannot be 

applied when an insurer of a third party, not the builder, is asserting a claim against the builder's risk 

policy. 

State Farm in its initial brief requested that the court examine the Ohio Casualty policy by 

2This point should be moot, as the Kozaks and the Kitchens are not a party to this case, which 
is an additional basis for the dismissal of this suit. See Erie Insurance Group v. Hughes, 240 Va. 
165,393 S.E. 2d. 210 (1990). 
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giving the provisions of the policy their usual and ordinary meaning. Ohio Casualty urges the same, 

asking that the court give the usual and ordinary meaning to the provisions of its policy beginning 

with the title of the policy, "Builder's Risk". The intent of the policy is to protect Talton Brothers 

its lenders who have a legal interest in the property before it is sold and their risk is extinguished. 

A "builder's risk" policy is not intended to cover property in which Talton Brothers no longer has 

a legal interest, i.e., property owned by someone else. State Farm incorrectly asserts on Page 3 of 

its brief that Talton Brothers had a "financial/economic interest in both properties.". The correct 

statement is that Talton Brothers had an "interest" in completing the construction. Talton Brothers 

no longer had any legal interest in the property itself, as title had transferred from Talton Brothers 

to the Kozaks and Kitchens respectively and the Kozaks and Kitchens appropriately obtained 

homeowners insurance through State Farm in order to protect their legal and insurable interests. The 

court must carefully examine State Farm's use of the word interest in its brief. 

State Farm asserts that Talton Brothers did have an interest in completing the property, but 

that is greatly distinguishable from the bald assertion that Talton Brothers had "a financial/economic 

interest". The bottom line is that the Kozaks and the Kitchens were the legal owners of their 

respective properties at the time that the fire occurred. The Kozaks and the Kitchens had every right 

to enfo.rce any and all laws available to them with regard to their property including having Talton 

Brothers and/or its subcontractors removed from the property and enforcing trespass laws against 

them. Talton Brothers and its subcontractors were completing punch list items and interior finishing 

work for the respective properties with the permission of the Kozaks and Kitchens and for the 

benefit of the Kozaks and the Kitchens. The notion asserted by State Farm begs the question, if 

Kozaks and Kitchens had sold their property, how much would Talton Brothers have received for 

their "interest in the property." 
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The fact that Talton Brothers no longer had a legal interest further supports the point that 

there is no legal basis or standing on the part of State Fann to assert this action. Detailed legal 

research has revealed no case law which would provide State Fann with the authority to assert thi s 

action. It is obvious from the analysis provided above that the Ohio Casualty policy does not 

provide State Fann with the legal or contractual authority to bring this action. A review of the State 

Fann policy simply reflects that State Farm has subrogation rights against a liable party after paying 

out a claim to its insured. As a result, State Fann does not have the contractual right nor the 

common law right to assert this claim for damages against Ohio Casualty. 

B. There is no coverage for the Kozaks' and Kitchens' loss under the Ohio Casualty Policy. 

As stated above, Ohio Casualty maintains that State Farm does not have the legal standing 

to bring this cause of action against Ohio Casualty. Notwithstanding Ohio Casualty's position in 

that regard, Ohio Casualty asserts that there is no coverage available to any party under the builder' s 

risk policy for the properties owned by the Kozaks and Kitchens as a rcsultofthe June 17, 1993 fire. 

The Ohio Casualty builder's risk policy, expressly states the tenns of coverage under the policy. 

NUMBER 3. \VHEN COVERAGE BEGINS AND ENDS 

We cover from the time that the property is at your risk starting 
on or after the time that this coverage begins, but we will not 
cover; 

a. After the owner or buyer accepts the property; 
b. When your interest ceases; 
c. Beyond 30 days after completion of the project; 
d. When each building or structure is: 
(1) Occupied in whole or in part; or 
(2) Put to its intended use; 
e. When the property is leased or rented to others; 
f. When you abandon the construction site with no 
intention to complete it; or when this policy expires or is 
canceled; 
whichever occurs first. (Builder's Risk Coverage Fonn 
Page 1 of3.) 
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Ohio Casualty asserts that at least three of the seven conditions which end coverage occurred 

prior to June 17, 1993. As a result, coverage is not available to any party under the Ohio Casualty 

builder's risk policy. 

Ohio Casualty will not provide coverage under the builder's risk policy "after the owner or 

buyer accepts the property." The owners or buyers in this case are the Kozaks and the Kitchens. 

The parties stipulated that on or about November 25, 1991 the Kozaks entered into a contract for the 

purchase of9844 Palace Green Way. (See stipulation Number 5.) The parties also stipulated that 

on or about May 14, 1992 the Kitchens entered into a contract for the purchase of9846 Palace Green 

Way. (See Stipulation Number 6.) Both contracts of sale have been incorporated by reference in 

the stipulations. The parties also stipulated that the Kitchens took title to 9846 Palace Green Way 

on October30, 1992 which is reflected by the Deed and Bargain of Sale filed with the Land Records 

for Fairfax County. The parties also stipulated that the Kozaks took title to 9844 Palace Green Way 

on November 4, 1992 which is reflected in the Deed and Bargain of Sale filed with the Land 

Records in Fairfax County. It is undisputed that the Kozaks and Kitchens (owners) took title of 

their respective properties prior to June 17, 1993. Based on that fact alone, provision 3 .A of Ohio 

Casualty's builder's risk policy applies, and therefore there is no coverage under that policy for the 

Kozak and Kitchen homes. 

In addition, the original contract signed by the Kozaks and Kitchens for the purchase of their 

respective homes contains the following clause: 

6.6 POSSESSION 

Seller shall grant purchaser possession of the property 
immediately following settlement. (See original Agreement of Sale 
between the Taltons and Kitchens Page 6 of 14 and original 
Agreement of Sale between the Taltons and Kozaks Page 6 of 12.) 
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It is abundantly clear from the language quoted above that the owners (i.e., Kozaks and 

Kitchens) accepted their respective properties upon settlement. Settlement occurred prior to the 

June 17, 1993 fire and as a result, both the Kozaks and Kitchens legally and contractually accepted 

their respective properties thus ending any potential coverage under Ohio Casualty's builder's risk 

policy. 

Ohio Casualty also asserts that Section "J.b. When your interest ceases" also applies to end 

any potential coverage on the part of Ohio Casualty. As stated above, "you or your" refers to the 

named insured in this case, who is Talton Brothers. It is clear from the sales contracts and the 

recorded deeds that the Taltons no longer had an interest in the property. State Farm attempts to 

transmogrify the work "interest" in its brief, arguing that Talton Brothers had an interest in 

completing the construction. The word "interest" in the context of an insurance policy contract must 

mean a legal or ownership interest. See Hall, Inc. v. Empire Fire and Marine Ins., 248 Va. 307, 448 

S.E. 2d. 633 ( 1994 ). Based on the stipulated facts as well as the exhibits, there is no question that 

Talton Brothers' legal interest in the properties in question had ceased before June 17, 1993. 

Additional support for this motion is contained in the statement proof of loss claim filed by 

the l(jtchens, which is also attached as an exhibit pursuant to the stipulations. The Kitchens, in 

identifying their property on Palace Green Way, described "the interest of the insured in the 

described property" as "owner." The Kitchens, through their sworn statement in proof of loss, 

formalize and affirm the common sense conclusion that they had the ownership interest in the 

property which was damaged, and that the damages were sustained or incurred by them and their 

mortgagee. There is no mention of any damages sustained by Talton Brothers or any claim asserted 

on behalf of Talton Brothers in the sworn proof statement of loss. This last point simply solidifies 

Ohio Casualty's assertion that the Kozaks and the Kitchens unequivocally maintained an ownership 
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interest in their respective properties, and as a result, any damages that occurred to their respective 

homes, were directly sustained by them and thus were recoverable by them under their State Farm 

homeowners insurance policies. 

The last exclusion provision which arises from the facts of this case is "3.c. When each 

building or structure is: ( l ) occupied in whole or in part." Stipulation Number 31 states "one 

bedroom and bathroom were fully completed in the Kitchen dwelling, and Mr. and Mrs. Kitchen 

(but not their children) spent part or all of one night there before June 17, 1993. The Kitchens 

(including the children) had not moved into the dwelling on or before June 17, 1993 accept as to the 

extent of Stipulation Number 21." It is undisputed based on the stipulation quoted above as well 

as Stipulation Number 21 that the Kitchens had in part occupied their dwelling. Based on the 
.'...: . 

application of the Ohio Casualty provision quoted above 3 .c.( 1 ), any potential coverage under the 

builder's risk policy ceased, beginning at the time of occupation. State Farm may attempt to argue 

that the Kitchens did not formally or completely occupy their dwelling, but that argument must fail 

when applying the ordinary and usual meaning of the clause "occupied in whole or in part". 

Stipulation Number 31 clearly reflects that the Kitchens occupied their dwelling in part. As a result, 

there is no coverage under the Ohio Casualty builder's risk policy for the dwelling owned by the 

Kitchens. 

As repeatedly demonstrated it is not necessary for the court to reach the analysis set forth 

above with regard to potential coverage under the Ohio Casualty policy, but if the court reaches this 

point, it is clear that there was no coverage available to its insureds, Talton Brothers, or the named 

payee Virginia First Savings for the properties owned by the Kozaks and Kitchens. 

C. There is no basis either factually or legally which would make Ohio Casualty's Builder's 
Risk policy primary to the Kozaks' and Kitchens' State Farm homeowners policies for the 
losses that the Kozaks' and Kitchens' sustained as a result of the June 17, 1993 fire. 
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Once again, State Farm has failed to provide any legal or factual basis which would shift 

coverage from State Farm to Ohio Casualty for a loss sustained by State Farm's insureds. State 

Farm wishes to tum the tables with regard to this issue and require Ohio Casualty prove that it was 

not the primary carrier. First, this turns the burden of proof on its head, and second, it is plain from 

the language of both policies that this is not the case. 

Stipulation Number 9 states "State Farm had issued a homeowners insurance policy to the 

Kitchens (effective March 19, 1993) and Kozaks (effective April27, 1993) that covered the damage 

to both dwellings that occurred on June 17, 1993." State Farm admits that it owes coverage for 

damages sustained by its insureds, the Kozaks and Kitchens. Ohio Casualty denies that it owes 

coverage to State Farm and the Kozaks and Kitchens, who are third parties with whom Ohio 

Casualty has no privity of contract. (See parenthetical to Stipulation Number l 0.) As a result, State 

Farm has the burden to establish that there is some type of coverage under Ohio Casualty's bui lder's 

risk po licy avai lable to the properties in question on the date that the loss occurred and that that 

coverage is somehow primary to the coverage admitted by State Farm. State Farm has fai led to meet 

its burden, and should not be permitted a second opportunity to address this issue in its reply brief. 

A review of the Ohio Casualty policy reveals that the commercial inland marine conditions 

portion of the policy addresses the issue when there is other insurance covering a loss which is also 

covered under the Ohio Casualty policy. 

F. OTHERINSURANCE 

If you have other insurance covering the same 'loss' as a 
insurance under this coverage part, we will pay only the excess 
over what you should have received from the other insurance. 
We will pay the excess whether you can collect on the other 
insurance or not. 

Section F of the commercial inland marine conditions portion of the Ohio Casualty policy 
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clearly addresses the issue of other potential insurers for losses that may also be covered under the 

Ohio Casualty policy. Applying the provision quoted above to the facts of this case reflects that the 

Kozaks' and Kitchens' losses were fully covered by the State Farm policies, and therefore any 

coverage that might have been available under the Ohio Casualty policy was not necessary and 

never arose. 3 

A review of the State Farm policy reflects that there is no similar excess insurance clause. 

Once again, Ohio Casualty requests that this court view the Ohio Casualty policy provision quoted 

above within its usual and ordinary meaning. In doing so, the court must find that ifthere were any 

coverage under the Ohio Casualty policy, that coverage would be excess to the coverage provided 

by State Farm in this case. 

D. If the court finds that State Farm has standing, and if the court finds that there is coverage 
under the Ohio Casualty policy, and if the court finds that the coverage owed by Ohio 
Casualty is primary, then any coverage available is limited to $300,000.00. 

The Ohio Casualty builder's risk policy expressly states the amount of coverage which is 

available to its insured the TaltOIJ. Brothers: 

C. LIMITS OF INSURANCE 

1. The most we will pay for 'loss' in any one occurrence is the 
applicable limits of insurance shown in the declarations. 

The total amount of insurance coverage for any one loss or disaster pursuant to the 

declaration page is $300,000.00. Neither State Farm, nor Ohio Casualty's own insureds can alter 

the amount of coverage available pursuant to the Ohio Casualty insurance contract. As a result, any 

coverage that may possibly be available in this case must be limited to $300,000.00 pursuant to the 

3 Again, Ohio Casualty does not concede that State Farm has established coverage, and 
simply provides this additional argument in defending this case. 
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expressed terms of Ohio Casualty's builder's risk policy. 

IV. CONCLUSION 

Judgment in this case must be entered on behalf of Ohio Casualty and State Farm's claims 

should be dismissed with prejudice. State Farm has failed to meet its burden to establish that: l) 

State Farm has standing to bring this action against Ohio Casualty; 2) that there is any coverage 

available under the Ohio Casualty builder's risk policy to its insureds Talton Brothers and/or any 

unrelated third party; and 3) that even if there is coverage available under the Ohio Casualty 

builder's risk policy, that the Ohio Casualty policy somehow is primary or coverage has shifted from 

State Farm to Ohio Casualty. Ohio Casualty requests that this Honorable Court dismiss this cause 

of action based on the first argument that State Farm does not have the standing or legal authori ty 

to bring this action. If the court deems that State Farm has the right to pursue this action, Ohio 

Casualty requests that this Honorable Court dismiss State Farm's claims based on its fai lure to meet 

its burden of proof as required by this Honorable Court and as set forth in the Goldman case. In 

addition, State Farm has not addressed, nor can it, the court's salient question as to what event or 

legal basis State Farm has for shifting its admitted coverage to Ohio Casualty in this case. 

State Farm paid the claims of its insureds, the Kozaks and Kitchens, as it was legally 

obligated to do. Ohio Casualty has denied State Farm's demand for payment in this case, because 

Ohio Casualty does not have a legal obligation to either State Farm or State Farm's insureds, the 

Kozaks and Kitchens. State Farm bas fai led to provide this court with any legal or factual basis 

which would rebut the two statements made above. As a result, Ohio Casualty respectfully requests 

that this Honorable Court enter judgment in its favor, and dismiss State Farm's claims with 

prejudice. 
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r/JRI/\X, VA 
STATEFARMFIREAND I 

CASUALTYCON.WANY, I 

Complainant, 

v. 

THE OIDO CASUALTY INSURANCE 
CON.W A1\lY, et ill., 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Chancery No. 149960 

COMPLAINANT'S REPLY BRTEF 

COMES NOW State Farm, by counsel, and for its Reply Brief addressing the issues raised 

both at the trial of this matter and in Defendant Ohio Casualty Insurance Company's Opposition 

To Complainant's Initial Brief and Briefln Support OfDefendant's Position, states as follows: 

A BACKGROUND 

After reviewing Ohio Casualty's brief, it appears appropriate to review the background of 

this case to put the issues in this matter in their proper prospective. This is a declaratory 

judgment action filed pursuant to Section 8.01-184 ofthe Code of Virginia (1950), as amended. 

The purpose of a declaratory judgment action is to adjudicate and determine the rights and duties 

of parties relating to a specific matter which, in this case, is the Ohio Casualty builder's risk 

insurance policy. Any attempt by Ohio Casualty to characterize this action as something else 

shows either a lack of understanding of a declaratory judgment action or is an attempt to make 

arguments and/or analogies that are not on point. 

Next, it appears necessary to review the burdens in this case. While there appeared to be 

an understanding between the Court and the parties as to the burdens when issues were initially 

argued at trial, defendant Ohio Casualty's brief shows significant diversions that are not accurate. 
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Ohio Casualty appears to confuse the burden of proof with the burden of going forward 

with the evidence and their respective underlying concepts. A party claiming application or 

coverage of an insurance contract has the burden of proving that the insurance contract applies to 

the specific facts at issue. State Farm has met its burden of proof in showing that the Ohio 

Casualty builder's risk insurance policy covers the losses to the Kozak and Kitchen properties at 

issue for the reasons set forth in this Brief and those set forth previously (at trial, in the 

stipulation, in the exhibits, and in its Initial Brief). 

The burden of going forward· with the evidence is different. Once a party has put forth 

enough evidence for a prima facie case against another, it is then incumbent upon the other party 

to go forward and present evidence to the contrary. In this matter, State Farm initially went 

forward with the evidence in its Initial Brief to show that the Ohio Casualty policy was in effect 

and covered both the Kozak and Kitchen dwellings. The stipulations and exhibits show the Ohio 

Casualty insurance policy to be in effect from January 1, 1993 until January 1, 1994. They also 

show coverage for Lots 6 and 7 (the Kozak and Kitchen properties, respectively). The loss to 

both properties took place on or about June 17, 1993, a date within the effective dates of Ohio 

Casualty's policy. Having made its prima facie showing that the Ohio Casualty policy was in 

effect and covers these losses, the burden of going forward with the evidence shifts to Ohio 

Casualty to show, if it can, why its policy was not in effect as to the Kitchen and Kozak properties 

on June 17, 1993 . Ohio Casualty fails to meet this burden. 

B. UNDERLYING FACTS 

The underlying facts have not changed. State Farm incorporates from its initial brief the 

underlying facts in this matter as they need not be restated herein. 

C. RESPONSE TO OHIO CASUALTY'S FOUR ARGUMENTS 

1. State Farm does have standing to assert a claim against Ohio Casualty in this 
declaratory judgment action. 

2 
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Contrary to Ohio Casualty's assertions, this action is a declaratory judgment action. Some 

fundamental principles of the concept of subrogation may apply, but it does not change the nature 

of this cause of action. It is still a cause of action to determine the rights and responsibilities of 

the parties in connection with the Ohio Casualty builder's risk insurance policy in question. 

Ohio Casualty appears to argue that neither the State Farm homeowner's insurance policy 

nor common Jaw gives State Farm the legal standing or right to pursue a cause of action agairist 

Ohio Casualty for damages that State Farm paid to the Kitchens and Kozaks because it argues 

that neither State Farm nor its insureds have privity of contract with Ohio Casualty. Privity, 

however, is not required by the underlying authority to bring a declaratory judgment action nor is 

it required by the doctrine of subrogation. See, Section 8. 01-184 of the Virginia Code and 

Federal Land Bank of Baltimore v. Joynes, 179 Va. 394 (1942). The Federal Land Bank case 

specifically states that the doctrine of subrogation is not dependent upon contract nor upon privity 

between the parties, but rather is a creature of equity and is founded upon the principles of natural 

justice. See, Federal Land Bank at 401. 

State Farm has the right to assert a claim for damages against Ohio Casualty in this matter. 

Ohio Casualty issued the builder's risk insurance policy to Talton Brothers covering the dwellings 

and property of the Kitchens and Kozaks. At the time of the fire, these dwellings were not 

complete, construction was ongoing, and residential use permits had not been approved or issued 

to either. Talton Brothers had an insurable interest in the property (as previously set forth in 

Section 38.2-303(B) of the Virginia Code because Talton Brothers had "a lawful and substantial 

economic interest in the safety or preservation of the subject of insurance free from loss, 

destruction or pecuniary damage") at least until construction was complete and residential use 

permits were issued. 
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The sale and construction contracts of both the Kozaks and Kitchens with the Taltons 

show the intent of the parties was for the Taltons to have continuing responsibility for the 

protection of the properties. As previously stated, both contracts distinguish between a time of 

"closing and settlement on the lot" (which had taken place before the fire) and the time of 

"completion and delivery of possession" (which had not taken place before the fire) [see 

paragraphs l{g) and l(h) of the Kozak amended sales contract - page 4 of Exhibit lB; ~nd 

paragraphs l(e) and l (f) of the Kitchen amended sales contract- pages 2 and 3 of Exhibit 2B]. 

Both amended sales contracts contain other references showing the Taltons to be 

responsible for the properties until they are complete (with completion by definition in the 

contracts requiring the issuance of a residential use permit). The Taltons are responsible for 

paying interest on the properties until residential use permits are issued; the Taltons had additional 

financial responsibilities on the properties until residential use permits were issued; the Taltons 

were responsible for the protection of the work (defined in the contract as "completing the 

improvements"); the Taltons were responsible to remedy any damage to property at the site; the 

Taltons h~d responsibility to maintain insurance (not just worker's compensation or liability 

insurance, but also insurance from "claims for damages because of property damage"); the Taltons 

were responsible for all of the construction going on at the properties; and, perhaps most 

significant, the Taltons' responsibilities/obligations "shall survive the initial closing and the 

permanent loan closing and final settlement" (see amended sales contracts generally (Exhibits lB 

and 2B) and page 2 of the Second Amended Sales Contract with the Kitchens (part of Exhibit 

2B)). Thus, Talton Brothers was legally liable for the protection of the property until 

construction was complete and was responsible for the primary care, custody and control of the 

premises. On the date of the fire construction was not complete at either dwelling as Talton 

Brothers was still performing at least some interior finishing work. Although the origin of this fire 

is unknown, it is believed to be related to a floor finish chemical (see Exhibit No. 9). Since Talton 
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Brothers' interests and responsibilities for the properties/premises in question easily constitutes an 

insurable interest in those properties and State Farm also had an insurable interest in the 

properties, then State Farm has the legal right to assert the application of the Ohio Casualty 

builder's risk insurance policy of Talton Brothers as both insurance policies covered the same 

prenuses. 

State Farm's standing to bring this matter can also be illustrated by looking at this situati.on 

from a different perspective. Ohio Casualty does not dispute that its buiider's risk policy covered 

the properties in question beginning January 1, 1993. It is also undisputed that State Farm did not 

issue its homeowner's policy to the Kitchens until March 19, 1993 and to the Kozaks until April 

27, 1993 (see Stipulation 9). Therefore, there is not a dispute that between January 1, 1993 and 

March 19, 1993 (for the Kitchens) and the time between January 1, 1993 and April27, 1993 (for 

the Kozaks) that Ohio Casualty would have been responsible for covering this type of loss during 

those periods. 

The only difference between this type of loss occurring after January 1, 1993 and before 

State Farm issued its respective homeowner's policies to the Kitchens and Kozaks, is that the 

Kitchens and Kozaks purchased their homeowner's policies from State Farm on the 

aforementioned dates. No other event occurred between January 1, 1993 and June 17, 1993 that 

could even arguably affect the applicability of Ohio Casualty's policy. The issuance of another 

insurance policy to someone other than an insured of Ohio Casualty is not an event that ends Ohio 

Casualty's coverage of these properties. 

Had State FaJm decided not to pay the claims of the Kitchens and Kozaks that they 

initially paid but, instead, decided to file this declaratory judgment action at that time, there would 

have been no argument that State Farm lacked standing to make such a claim. The issues that 

would have been argued are whether the State Farm policies applied, whether the Ohio Casualty 

builder's risk policy applied, and the amount that each insurance company should pay. THESE 
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ARE THE PRECISE ISSUES RAISED IN TillS LITIGATION. IT DOES NOT MATTER 

THAT STATE FARM CHOSE TO PAY ITS CLAIMS BEFORE LITIGATING THE 

UNDERLYING INSURANCE ISSUES. 

Any argument that Ohio Casualty makes relying on the transfer of ownership of the 

property to the Kitchens and Kozaks is misplaced. Ownership of the Kitchen property was 

transferred to the Kitchens on or about October 30, 1992 while o·wnership of the Kozak prope~y 

was transferred to the Kozaks on or about November 4, 1992. (See Stipulations 13 and 14.) 

Therefore, ownership of the land has absolutely nothing to do not only with ending Ohio 

Casualty's builder's risk policy, but also in arguing that State Farm does not have standing to file 

this action. 

Yet another way to look at this issue is to examine it in reverse. Ohio Casualty and State 

Farm are insuring the same things - the properties at 9844 and 9846 Palace Green Way. State 

Farm is affected by Ohio Casualty's actions as they pertain to the coverage on the properties 

relating to the June 17, 1993 loss because any amount paid by Ohio Casualty to Talton Brothers 

would reduce the amount of the loss suffered by the Kitchens and Kozaks. Obviously State Farm 

has an interest in the amount of any claim placed against it on a homeowner's policy. Equally as 

obvious is State Farm's standing to litigate that issue as it relates to any potentially interested 

party (which would include Ohio Casualty in this situation). This is exactly what State Farm is 

doing in this declaratory judgment action. 

For the foregoing reasons, State Farm has standing to bring this declaratory judgment 

action. 

2. The Ohio Casualty Builder's Risk policy covers the properties in question. 

In its brief, Ohio Casualty argues that three of the seven conditions listed to end coverage 

occurred prior to June 17, 1993. They are: 
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( 1) "After the owner or buyer accepts the property''~ 

(2) ''when your interest ceases"~ and 

(3) "when each building or structure is: (1) occupied in whole or in part." Contrary to 

Ohio Casualty's arguments, however, none of the three conditions occurred. 

Neither the Kitchens nor the Kozaks accepted the property. Ohio Casualty' s first 

argument on this is based upon the fact that the Kozaks and Kitchens took title to their respecti'{e 

properties before June 17, 1993. This argument is not accurate for at least two reasons. First, it 

is stipulated that Ohio Casualty issued one or more commercial policies of insurance (including 

builder's risk) to Talton Brothers Construction on January I, 1993, covering the dwellings and 

properties located at or near 9844 and 9846 Palace Green Way (the Kozak and Kitchen 

properties, respectively). While Ohio Casualty denies the dwellings in question were still covered 

on June 17, 1993, it is stipulated that they were covered on January I, 1993. Thus the fact that 

the title to the land belonged to the Kitchens and Kozaks is an irrelevant fact furthermore, taking 

title to the land is not the same as accepting the property. There was still work to be done on 

both premises. 

Second, Ohio Casualty argues paragraph 6.6 (possession) of the original contract between 

the Taltons and the Kitchens and Kozaks. In this instance, Ohio Casualty overlooks the fact that 

the original contracts signed by the Taltons, Kozaks and Kitchens were modified by the 

amendment. The amendment distinguished between: (1) a time of completion and (2) a time of 

closing and settlement on the lot. See paragraph 1 (g) of the Kozak amended contract and 

paragraph l(f) of the Kitchen amended sales contract. In fact, the amended contracts showed just 

the opposite of what Ohio Casualty argues. Both state that delivery of possession is to take place 

at the time of the completion (and not the time of closing and settlement on the Jot). Completion 

is defined in both contracts (paragraph 3 ofboth amended sales contracts) to include the issuance 

of residential use of permits. Since it is stipulated that residential use permits were not issued to 
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either property, it was the intent of the parties that possession not be taken by the purchasers 

(Kozaks and Kitchens) until after the issuance of a residential use permit and completion of each 1 

respective property. Therefore, neither the Kitchens nor the Kozaks accepted their respective 

properties before June 17, 1993. 

Talton Brothers' interest in the properties had not ceased by or before June 17, 1993. 

Taltons Brothers still had a financial/economic interest in both properties as explained in Sta~e 

Farm's initial brief 

The fact that title to the properties was in the name of the Kozaks and Kitchens bears no 

relation to Talton Brothers' interest in the properties . There is a fact that highlights Ohio 

Casualty's misplaced arguments on this issue. Ohio Casualty argues this point as though Talton 

Brothers owned the property and then transferred title of the property to the Kozaks and 

Kitchens. In fact, TAL TON BROTHERS NEVER OWNED EITHER PROPERTY. 

Stipulations 5 and 6 in the sales contracts between the Taltons and Kitchens and Kozaks show 

that the sale of property was between the Kozaks and Kitchens (identified as purchasers) and 

David and Amy Talton (identified as sellers). Therefore, the fact that Talton Brothers did not 

own the property on June 17, 1993, is an irrelevant fact. Talton Brothers had the same interest in 

both properties while the land was owned by the Kozaks and Kitchens as it did while the land was 

owned by David and Amy Talton. 

Then, Ohio Casualty mis-quotes Hall. Inc. v. Empire Fire and Marine Ins., 248 Va. 307 

(1994) . Ohio Casualty argues that the word "interest" in the context of and insurance contract 

must mean legal or ownership interest and cites Hall for that proposition. That is not what the 

Supreme Court ruled. 

In Hall an automobile dealership brought an action against an insurer to recover under its 

garage dealers insurance policy for the loss of an automobile due to fire. The insurer denied the 

loss was covered under the policy because the insured did not have legal title to the automobile at 

8 

77 



tAw oma.s 
Brault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

f,O.IR.fi\X. VIRGINIA 

MI\NMSAS. \1RGINI,O. 

WASHINGTON. D. C. 

the time ofloss. The provision of the insurance policy in question stated that coverage applied to 

"owned private passenger autos only. Only the private passenger autos Hall owns." 

The Supreme Court went onto rule that the controlling language in the policy that the 

coverage extended only to private passenger automobiles Hall "owns" was clear and 

unambiguous. Since Hall was not the owner of the automobile in question, the coverage did not 

apply. 

Therefore, the Hall case does not stand for the proposition argued by Ohio Casualty. If 

the Ohio Casualty policy ended coverage "when your ownership ceases" then the Hall case might 

have some relevance in this matter. Since the Ohio Casualty policy uses the word "interest" 

instead, there is no question that Ohio Casualty still had an interest in the property. As previously 

pointed out, its interest was the same when the Kozaks and Kitchens owned the property as it was 

when David and Amy Talton owned the property. Additionally, it still had an insurable interest in 

the property as defined by 38.2-303 (B) ofthe Virginia Code. 

Also, other courts have held that a builders risk policy is not terminated by a substantial 

completion. In Cherokee Ins. Co. v. United States Fire lns. Co., 559 S.W.2nd 337 (1977) (Tenn. 

App.), a builders risk insurer sought to avoid the liability for damages resulting from a fire in an 

insured building by asserting that the building had been substantially completed and that such 

substantial completion terminated the builders risk coverage. The court disagreed, however, 

holding that the building was not completed and that the issue of completion or substantial 

completion was immaterial under the terms of the policy. 

Then in Commercial Standard Ins. Co. v. Rhode Island Ins. Co., 193 F.2"d 375 (1952) the 

court held that a builder's risk insurer was liable for the loss and not the insurer under a 

permanent fire policy which had been written to supersede the builder's risk policy. The court 

ruled that the builder's risk policy was effective while the building was in the course of 

construction and until fully completed and occupied. 
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The situation at bar is analogous to the Cherokee Insurance and Commercial Standard 

cases. The Kozak and Kitchen dwellings were not complete, construction was ongoing, 

residential use permits had not been issued, the dwellings could not been put to use for which they 

were intended, and delivery of possession had not taken place. Therefore, Talton Brothers' 

interest in the properties had not yet ceased nor did the Kitchens or Kozaks accept the properties. 

Ohio Casualty also argues that the building or structured was occupied in whole or in part. 

Its reliance on that argument is that one bedroom and bathroom were fully completed in the 

Kitchen dwelling and Mr. and Mrs. Kitchen (but not their children) spent all or part of one night 

there before June 17, 1993. Stopping by the premises periodically or even spending part or all of 

one night on a premises does not constitute occupying a property. Black' s Law Dictionary 

defines occupation as "to take or enter upon possession of; to hold possession of; to take or hold 

possession". As has already been discussed, neither the Kitchens nor the Kozaks took possession 

of their respective property. 

Additionally, some courts have addressed this issue. In American and Foreign Ins. Co. v. 

Allied Plumbing and Heating Co., 36 Mich. App. 561 , 194 N.W. 2"d 158 (1971) a builders risk 

insurer appealed the trial court's determination that the builder's risk policy was still in effect even 

though several of the apartments in an apartment building were occupied at the time of a fire. The 

insurer contended that since their was occupation of some of the building that the building was 

"completed, within the meaning of the policy. The court held that a partial occupancy of the 

building was not substantial occupancy as to amount to «completion" as a matter oflaw. 

Courts have also ruled that a mere transient or trivial use of a building is not sufficient to 

show it as being occupied. See Cuthrell v. Milwaukee Mechanics Tns. Co., 234 N.C. 137, 66 

S.E.2"d 649 (195 1). Similarly in Reliance lns. Co. v. Jones, 296 F.2"d 71 (1961), the Court of 

Appeals agreed with the trial court's finding that the placing of a small amount of grain in a 

storage building as a temporary expedient did not constitute "occupancy" for the purposes of 
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terminating liability under the builder's risk policy. The court went onto state that since the 

building was never put to anything more than a mere transient or trivial use that it was not 

occupied. It added that a building is occupied when it is put to a "practical and substantial use for 

the purpose which it was designed" (emphasis added). 

Here, although the Kitchens had moved some furniture and/or other personal belongings 

into the dwelling and spent part or all of one night there, such trivial and incidental or transi~nt 

use does not constitute occupying the dwelling. 

3. Ohio Casualty's Builder's Risk policy should be the primary insurance 
covering the losses in question. 

Ohio Casualty's only argument against this matter is that because State Farm admitted that 

it owed coverage for the damages sustained by the Kozaks and Kitchens in this loss and because 

Ohio Casualty denied that it owed coverage that somehow this results in the State Farm policies 

being primary to the Ohio Casualty policy. This argument further illustrates Ohio Casualty's 

intentions throughout its handling of this matter. It has refused to extend coverage to these losses 

despite numerous requests. Then, as part of its argument, it says that because State Farm has paid 

the claims while it has refused, that those actions provide a legal basis for applying and 

categorizing the coverages. 

There is a strong public policy reason for this court to not accept Ohio Casualty's 

reasoning. If Ohio Casualty is rewarded for refusing these claims, that will set a precedent for 

insurance companies across the state to be encouraged to deny claim and force matters into 

litigation. Not only is it a bad policy to promote additional litigation, but it also creates bad policy 

because it would penalize innocent insureds (such as the Kitchens, Kozaks and Talton Brothers in 

this case) who would otherwise be able to go about their business wllile the real parties in interest 

litigate the legal dispute between themselves (the insurers) as opposed to involving the innocent 

parties. 

11 

80 



lJ\W orna.s 
Brault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

FAIRFAX. VIRCINIA 

MANASSAS. 'v1RCJNIA 

WASHINGTON. D. C. 

Ohio Casualty also argues that there is a "other insurance" clause in the Ohio Casualty 

policy. That clause states in relevant parts that "if you have other insurance covering the same 

loss as an insurance under this coverage part, we will pay only the excess over what you should 

have received from the other insurance." The "you" in the Ohio Casualty insurance refers to an 

insured which is Talton Brothers in this instance. There are no indications that Talton Brothers 

has any other insurance covering this loss. The fact are that the Kozaks and Kitchens h~d 

insurance covering a loss . Therefore there is no other insurance as defined by Ohio Casualty's 

own policy and the "other insurance" clause is not applicable. 

4. Ohio Casualty's builder's risk has at least $575,000.00 of available insurance 
coverage to the Kitchen property and at least $275,000.00 of available 
coverage to the Kozak property. 

Ohio Casualty quotes the "limits of insurance" section of its insurance policy to stand for 

the proposition that the maximum coverage available in this matter is limited to $300,000.00. It 

refers to a paragraph that states the applicable limits of insurance are shown in the declarations. It 

then quotes the middle of the page without looking below to examine the "schedule of locations". 

The schedule of locations shows Lot 6 "the Kozak property" to have at least $275,000.00 

of available insurance. Then, toward the bottom of the page the declaration shows Lot 7 (the 

Kitchen property) to have $575,000.00 of insurance with that number being crossed and raised to 

$650,000.00. There is then a stamp that says "see endorsement". The endorsement is contained 

in the back pages ofExhibit 3. The third ·to the last page contains an endorsement to add Lot 7 in 

an amount of $575,000.00. The second to the last page contains an endorsement increasing the 

amount of insurance for Lot 7 to $650,000.00 (and even goes so far as to formally identify the· 

Kitchens as being additional insureds). 
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Therefore, by the terms of Ohio Casualty's builder's risk policy, the amount of coverage 

available for the Kitchen loss is at least $575,000.00 and the amount of coverage available for the 

Kozak loss is at least $275,000.00. 

D . OHIO CASUALTY'S ARGUMENTS ARE CONTRARY TO THE ENDORSEMENTS 
IN ITS BUJLDERS RISK INSURANCE POLICY 

Ohio Casualty argues in this matter that the properties in question (those of the Kitchens 

and Kozaks) were not still covered by its builders risk insurance policy on June 17, 1993. In 

addition to all of the other reasons previously set forth why these arguments are inaccurate, .Ohio 

Casualty has ignored its own insurance contract in making its arguments. 

When an insurance contract is set up for a schedule of properties or schedule of locations 

(as was the case with the Ohio Casualty policy) different events can occur to affect one or more 

of the scheduled locations without affecting all ofthem. Changes to any of the scheduled 

locations are normally done by endorsements. The Ohio Casualty builder's risk insurance policy 

has several change endorsements that affect Lot 7 (the Kitchen lot) and Lot 6 (the Kozak lot) . 

The fourth to the last page ofExhibit 3 contains a change endorsement for Lot 7 (the 

Kitchen's lot). The endorsement shows that Lot 7 is to be deleted from the builder's risk 

coverage form and shows an effective date of that change to be June 18, 1993. It should be noted 

(and it is not coincidental) that the effective date ofthis change is the day after the losses in 

question. Notwithstanding the argument of its counsel to the contrary in this action, the only 

evidence of a policy change deleting the Kitchen property from coverage under the builder' s risk 

form is the change order that went into effect after this loss. 

There is a similar endorsement relating to the Kozak property. The last page of Exhibit 3 

shows a change endorsement to delete from Ohio Casualty' s builder' s risk coverage form Lot 6 

(the Kozak's lot). That policy change is effective August 20, 1993. Again, this is after the losses 

at issue in this litigation. 
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Therefore, the only evidence of any property being deleted from Ohio Casualty's builder' s 

risk coverage form are two endorsements, both of which delete coverage effective after these 

losses that occurred on June 17, 1993. Thus it is clear that Ohio Casualty intended to cover the 

properties in question and was receiving premium payments for covering both properties until 

they were deleted on the aforementioned dates. There is no evidence that there were any 

deletions of either property before June 17, 1993 and Ohio Casualty should be estopped from 

arguing that its builder's risk insurance policy did not cover the Kozak and Kitchen properti~s on 

June 17, 1993. 

The above argument can be taken one stop further by examining two other endorsements. 

The third to the last page of Exhibit 3 contains a change endorsement adding to the builder's risk 

coverage form Lot 7 on August 1, 1993. If all of the arguments made by Ohio Casualty in this 

matter were applicable, why would Ohio Casualty add the Kitchen's property back to its 

insurance after it knew all of the aforementioned facts? This further serves as a reason for Ohio 

Casualty to be estopped from arguing that its policy did not cover the Kitchen property on June 

17, 1993 . 

Next there is a change endorsement on the second to the last page of Exhibit 3. It 

increases the insurance on the Kitchen lot (Lot 7) and even adds the Kitchens as a loss 

payee/additional insured. Once again, not only is it clear that the Ohio Casualty policy was in 

effect on June 17, 1993, but it is reaffirmed by the change endorsements which explicitly add the 

same conditions which Ohio Casualty argues should end coverage in this action. 

E. CONCLUSION 

Based upon the foregoing reasons and based upon the evidence presented in this matter 

(including the stipulations and exhibits and reasonable inferences that can be drawn from them) 

the following have been proven: 
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1. Ohio Casualty's builder's risk insurance covers the damage to the buildings caused 

by the fire in question. The policy was in effect from January 1, 1993, until January 1, 1994 and 

no event took place to end the policy before June 17, 1993. Neither the Kitchens nor the Kozaks 

accepted their property on or before June 17, 1993; Talton Brother's interest did not cease on or 

before June 17, 1993; and neither building or structure was occupied in whole or part before June 

17, 1993 . Furthermore, Talton Brothers had an insurable interest in both properties on June 17, . 

1993 and, perhaps most importantly, the Ohio Casualty policy itself, through its endorsements, 

shows that the policy as it relates to the Kitchen property was not deleted until June 18, 1993 

(after which it was added again on August 1, 1993) and the Kozak property was not deleted from 

the coverage until August 20, 1993. 

2. State Farm has standing to bring this to bring this declaratory judgment action. 

The interest it insured was the same as the interest insured by Ohio Casualty; more than one 

insurance company can insure the same property; and the underlying legal principles behind the 

authority for a declaratory judgment action and a subrogation matter are not dependent upon a 

contract or privity, but rather a creature of equity and founded upon principles of natural justice. 

3. The Ohio Casualty policy is primary. The sale and construction contracts makes 

the Taltons (and not the Kozaks or Kitchens) responsible for the protection of the property on the 

premises; many other provisions of the contracts show the Taltons to have the responsibility for 

the primary care, custody and maintenance of the premises; Talton Brothers was still performing 

construction at both properties; neither of which was complete; no residential use permits had 

been issued to either dwelling; and Talton Brothers had yet to complete and deliver possession of 

the dwellings. It therefore follows that the insurer of Talton Brothers (Ohio Casualty), through its 

builder's risk policy, should be primary, much the same as the Ohio Casualty policy of Talton 

Brothers would have been primary before the transfer of ownership from Amy and David Talton 

to the Kozaks and Kitchens. 

15 

84 



LAW OFfiCES 

Brault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

fAIRfAX. VIRGINIA 

W.NI-55AS. \1RCINIA 

W 1\SHINGTON. D. C. 

4 . The Ohio Casualty builder's risk insurance policy contains at least Five Hundred 

Seventy-Five Thousand Dollars ($575,000.00) of insurance to the Kitchen property and at least 

Two Hundred Seventy-Five Thousand Dollars ($275,000.00) of insurance coverage to the Kozak 

property. The scheduled locations in the declaration page of the insurance policy shows these 

amounts. 

WHEREFORE, for the foregoing reasons State Farm respectfully requests this Court to . 

enter an Order declaring that Ohio Casualty has an obligation to provide insurance coverage for 

the dwelling losses that occurred on June 17, 1993, at 9844 and 9846 Palace Green Way~ to 

declare that Ohio Casualty's insurance coverage for the aforementioned damage is primary; and to 

declare that Ohio Casualty should pay in full State Farm the amounts of the damage to each 

property ($86,081.00 for the Kozak dwelling and $563,638.62 for the Kitchen dwelling) plus 

interest from either June 17, 1993 (the date of the loss) or July 16, 1993 (the date of State Farm's 

payment) in addition to State Farm's costs expended herein . 

STATE FARMFrRE AND CASUALTY CO. 
By Counsel 

BRAULT, PALMER, GROVE, ZIM:MERMAN, 
WHITE & STEJNHll_BER 

August W. t inhilber, Ill, Esquire, VSB #24368 
10533 in Street 
P.o.- ox 1010 
Fairfax, Virginia 22030-1010 
Counsel for Complainant 
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I hereby certify that a true copy of the foregoing Complainant's Reply Brief was mailed, 
postage prepaid, on the 24th day of March, 2000 to exander Francuzenko, Esquire, O 'Connell & 
O'Connell, 401 East Jefferson Street, Suite 204, Roc lie, MD 20850, Counsel for Plaintiff 

17 

86 



r'"·- . 

LAW OFFICES 

Brault Palmer Grove Zimmerman 
White & Steinhilber LLP 

10533 MAIN STREET 

P. 0 . BOX 1010 

FAIRFAX, VIRGINIA 22030-1010 

( 703) 273- 6400 
FAX (703) 273-3514 

The Honorable Henry E. Hudson 
Judges Chambers 
Faixfax County Circuit Court 
4110 Chain Bridge Road 
Fairfax, VA 22030 

March 24, 2000 

Re: State Farm v. Ohio Casualty, e t al 
Chancery No.: 149960 

Dear Judge Hudson: 

ADELARD L. RR.AULT 
EMERITUS 

THOMA.S C . PALMER, JR. 
EDWARD H. GROVE, Ill 
M ICH.AEL L. ZIMMERM.AN 
BRUCE 0 . WHI TE • 
.AUGUST W. STEINH ILBER, Ill • 
JACK .A. ROBBINS, JR. 

C. MARK WHITTINGTON • 
BOBBY PURl 
M ICHAEL P. FREIJE 
R ITA K. JANECEK 

• ALSO ADMITTED IN DC 

Attached is a courtesy copy of State Farm's Reply Brie£. 1bis concludes the 
briefing scheduled by the Court to take place in this matter. As previously 
n1entioned, Mr. Francuzenko and I are willing to appear before you again to 
conclude om oral arguments, if you find that to be necessary. 

Please let me know if you need anything further from my office. 

AWSfrcy 
En c. 
cc: AJexanderFrancuzenko,Esquire 

PRINCE WILLIAM COUNTY OFFICE 
6567·0 SUDLEY R.OAD 

MANASSAS, VIRGINIA 20110 

(703) 369·7500 
(METRO 631·9727) 
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VIRGINIA: 

IN THE CIRCillT COURT OFF AIRF AX COUNTY 

STATE FARM FIRE AND 
CASUALTY COMPANY, 

Complainant, 

v. 

THE OHIO CASUALTY INSURANCE 
COJviPANY, et ill., 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Chancery No. 149960 

COMPLAINANT'S REPLY BRIEF 

COMES NOW State Farm, by counsel, and for its Reply Brief addressing the issues raised 

both at the trial of this matter and in Defendant Ohio Casualty Insurance Company's Opposition 

To Complainant's Initial Brief and Briefln Support Of Defendant's Position, states as follows: 

A. BACKGROUND 

After reviewing Ohio Casualty's brief, it appears appropriate to review the background of 

this case to put the issues in this matter in their proper prospective. This is a declaratory 

judgment action filed pursuant to Section 8.01 -1 84 of the Code of Virginia (1950), as amended. 

The purpose of a declaratory judgment action is to adjudicate and determine the rights and duties 

of parties relating to a specific matter which, in this case, is the Ohio Casualty builder's risk 

insurance policy. Any attempt by Ohio Casualty to characterize this action as something else 

shows either a lack of understanding of a declaratory judgment action or is an attempt to make 

arguments and/or analogies that are not on point. 

Next, it appears necessary to review the burdens in this case. While there appeared to be 

an understanding between the Court and the parties as to the burdens when issues were initially 

LAwomru argued at trial, defendant Ohio Casualty's brief shows significant diversions that are not accurate. 
>rault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 
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Ohio Casualty appears to confuse the burden of proof With the burden of going forward 

\vith the evidence and their respective underlying concepts. A party claiming application or 

coverage of an insurance contract has the burden of proving that the insurance contract applies to 

the specific facts at issue. State Farm has met its .burden of proof in showing that the Ohio 

Casualty builder's risk insurance policy covers the losses to the Kozak and Kitchen properties at 

issue for the reasons set forth in this Brief and those set forth previously (at trial, in the 

stipulation, in the exhibits, and in its Initial Brief). 

The burden of going forward · with the evidence is different. Once a party has put forth 

enough evidence for a prima facie case against another, it is then incumbent upon the other party 

to go forward and present evidence to the contrary. In this matter, State Farm initially went 

forward with the evidence in its Initial Brief to show that the Ohio Casualty policy was in effect 

1 
and covered both the Kozak and Kitchen dwellings. The stipulations and exhibits show the Ohio 

Casualty insurance policy to be in effect from January 1, 1993 until January l, 1994. They also 

show coverage for Lots 6 and 7 (the Kozak and Kitchen properties, respectively). The loss to 

1 both properties took place on or about June 17, 1993, a date within the effective dates of Ohio 

Casualtis policy. Having made its prima facie showing that the Ohio Casualty policy was in 

effect and covers these losses, the burden of going forward with the evidence shifts to Ohio 

Casualty to show, if it can, why its policy was not in effect as to the Kitchen and Kozak properties 

on June 17, 1993. Ohio Casualty fails to meet this burden. 

B.' UNDERLYING FACTS 

The underlying facts have not changed. State Farm incorporates from its irutial brief the 

underlying facts in this matter as they need not be restated herein. 

C. RESPONSE TO OIDO CASUALTY'S FOUR ARGUMENTS 

1. State Farm does have standing to assert a claim against Ohio Casualty in this 
declaratory judgment action. 

2 
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Contrary to Ohio Casualty's assertions, this action is a declaratory judgment action. Some 

fundamental principles of the concept of subrogation may apply, but it does not change the nature 

of this cause of action. It is still a cause of action to determine the rights and responsibilities of 

the parties in connection with the Ohio Casualty builder's risk insurance policy in question. 

Ohio Casualty appears to argue that neither the State Farm homeowner's insurance policy 

nor common Jaw gives State Farm the legal standing or right to pursue a cause of action against 

Ohio Casualty for damages that State Farm paid to the Kitchens and Kozaks because it argues 

that neither St~te Farm nor its insureds have privity of contract with Ohio Casualty. Privity, 

however, is not required by the underlying authority to bring a declaratory judgment action nor is 

it required by the doctrine of subrogation. See, Section 8.01-184 of the Virginia Code and 

Federal Land Bank of Baltimore v. Joynes, 179 Va. 3 94 (1942). The Federal Land Bank case 

specifically states that the doctrine of subrogation is not dependent upon contract nor upon privity 

between the parties, but rather is a creature of equity and is founded upon the principles of natural 

justice. See, Federal Land Bank at 401. 

State Farm has the right to assert a claim for damages against Ohio Casualty in this matter. 

Ohio Casualty issued the builder's risk insurance policy to Talton Brothers covering the dwellings 

and property of the Kitchens and Kozaks. At the time of the fire, these dwellings were not 

complete, construction was ongoing, and residential use permits had not been approved or issued 

to either. Talton Brothers had an insurable interest in the property (as previously set forth in 

Section 38.2-303(B) ofthe Vi~ginia Code because Talton Brothers had "a lawful and substantial 

economic interest in the safety or preservation of the subject of insurance free from loss, 

destruction or pecuniary damage") at least until construction was complete and residential use 

permits were issued. 

3 

90 



LAW OFFlas 

.rault Palmer Grove 
~immerman White 
" Steinhilber LLP 

FN/\FII.X. VIRCINIII 

M.A.N...SS"-5. \IRCINIA 

WAlHINGTON. 0. C. 

The sale and construction contracts of both the Kozaks and Kitchens with the Taltons 

show the intent of the parties was for the Taltons to have continuing responsibility for the 

protection of the properties. As previously stated, both contracts distinguish between a time of 

"closing and settlement on the lot" (which had taken place before the fire) and the time of 

"completion and delivery of possession11 (which had not taken place before the fire) [sec 

paragraphs l(g) and l(h) of the Kozak amended sales contract - page 4 of Exhibit lB; and 

paragraphs l(e) and l(f) of the Kitchen amended sales contract - pages 2 and 3 ofExhibit 2B). 

Both amended sales contracts contain other references showing the Taltons to be 

responsible for the properties until they are complete (with completion by definition in the 

contracts requiring the issuance of a residential use pennit). The Taltons are responsible for 

paying interest on the properties until residential use permits are issued; the Taltons had additional 

financial responsibilities on the properties until residential use permits were issued; the Taltons 

were responsible for the protection of the work (defined in the contract as 11Completing the 

, improvements"); the Taltons were responsible to remedy any damage to property at the site; the 

! Taltons had responsibility to maintain insurance (not just ~orker's compensation or liability 
I 

insurance, but also insurance from "claims for damages because of property damage11
) ; the Taltons 

· were responsible for all of the construction going on at the properties; and, perhaps most 

significant, the Taltons' responsibilities/obligations "shall survive the initial closing and the 

permanent ~oan closing and final settlement" (see amended sales contracts generally (Exhibits .lB 

and 2B) and page 2 of the Second Amended Sales Contract with the Kitchens (part of Exhibit 

2B)). Thus, Talton Brothers was legally liable for the protection of the property until 

construction was complete and was responsible for the primary care, custody and control of the 

premises. On the date of the fire construction was not complete at either dwelling as Talton 

Brothers was still performing at least some interior finishing work. Although the origin of this frre 

is unknown, it is believed to be related to a floor finish chemical (see Exhibit No. 9). Since Talton 
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Brothers' interests and responsibilities for the properties/premises in question easily constitutes an 

insurable interest in those properties and State Fann also had an insurable interest in the 

properties, then State Farm has the legal right to assert the application of the Ohio Casualty 

builder's risk insurance policy of Talton Brothers as both insurance policies covered the same 

prenuses. 

State Fann's standing to bring this matter can also be illustrated by loolcing at this situation 

from a different perspective. Ohio Casualty does not dispute that its builder's risk policy covered 

the properties in question beginning January 1, 1993 . It is also undisputed that State F ann did not 

issue its homeowner's policy to the Kitchens until March 19, 1993 and to the Kozaks until April 

27, 1993 (see Stipulation 9).· Therefore, there is not a dispute that between January I, 19.93 and 

March 19, 1993 (for the Kitchens) and the time between January 1, 1993 and April27, 1993 (for 

! the Kozaks) that Ohio Casualty would have been responsible for covering this type of loss during 
I 

\ those periods. 
' 

1
1 The only difference between this type of loss occurring after January 1, 1993 and before 

' l State Fann issued its respective homeowner's policies to the Kitchens and Kozaks, is that the 
' 

I Kitchens and Kozaks purchased their homeowner's policies from State Fann on the 

I aforementioned dates. No other event occurred between January 1, 1993 and June 17, 1993 that 

I could even arguably affect the applicability of Ohio Casualty's policy. The issuance of another 
! 

~ insurance policy to someone other than an insured of Ohio Casualty is not an event that ends Ohi_Q. 

Casualty's coverage of these properties. 

Had State Fann decided not to pay the claims of the Kitchens and Kozaks that they 

initially paid but, instead, decided to file this declaratory judgment action at that time, there would . 

have been no argument that State Farm lacked standing to make such a claim. The issues that 

would have been argued are whether the State Farm policies applied, whether the Ohio Casualty 

builder's risk policy applied, and 1he amount that each insurance company should pay. TIIESE 
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ARE THE PRECISE ISSUES RAISED IN TillS LITIGATION. IT DOES NOT MATIER 

THAT STATE FARM CHOSE TO PAY ITS CLAIMS BEFORE LITIGATING THE 

UNDERLYING INSURANCE ISSUES. 

Any argument that Ohio Casualty makes relying on the transfer of ownership of the 

property to the Kitchens and Kozaks is misplaced. · Ownership of the Kitchen property was 

transferred to the Kitchens on or about October 30, 1992 while ownership of the Kozak property 

was transferred to the Kozaks on or about November 4, 1992. (See Stipulations 13 and 14.) 

Therefore, ownership of the land has absolutely nothing to do not only with ending Ohio 

Casualty's builder's risk policy, but also in arguing that State Farm does not have standing to file 

this action. 

Yet another way to look at this issue is to examine it in reverse. Ohio Casualty and State 

Farm are insuring the same things - the properties at 9844 and 9846 Palace Green Way. State 

Farm is affected by Ohio Casualty's actions as they pertain to the coverage on the properties 

relating to the June 17, 1993 loss because any amount paid by Ohio Casualty to Talton Brothers 

would reduce the amount of the loss suffered by the Kitchens and Kozaks. Obviously State Farm 

has an interest in the amount of any claim placed against it on a homeowner's policy. Equally as 

obvious is State Farm's standing to litigate that issue as it relates to any potentially interested • 

party (which would include Ohio Casualty in this situation). This is exactly what State Farm is 

doing in this declaratory judgment action. 

For the foregoing reasons, State Farm has standing to bring this declaratory judgment 1 

action. 

2. The Ohio Casualty Builder' s Risk policy covers the properties in question. 

In its brief, Ohio Casualty argues that three of the seven conditions listed to end coverage 

occurred prior to June 17, 1993. They are: 
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(1) "After the owner or buyer accepts the property"; 

(2) "when your interest ceases"; and 

(3) '~hen each building or structure is: (1) occupied in whole or in part." Contrary to 

Ohio Casualty's arguments, however, none ofthe three conditions occurred. 

Neither the Kitchens nor the Kozaks accepted the property. Ohio Casualty's first 

argument on this is based upon the fact that the Kozaks and Kitchens took title to their respective 

properties before June 17, 1993. This argument is not accurate for at least two reasons. First, it 

is stipulated that Ohio Casualty issued one or more commercial policies of insurance (including 

builder's risk) to Talton Brothers Construction on January 1, 1993, covering the dwellings and 

properties located at or near 9844 and 9846 Palace Green Way (the Kozak and Kitchen 

properties, respectively). While Ohio Casualty denies the dwellings in question were still covered 

on June 17, 1993, it is stipulated that they were covered on January 1, 1993. Thus the fact that 

the title to the land belonged to the Kitchens and Kozaks is an irrelevant fact furthermore, taking 
---, 

/ title to the land is not the same as accepting the property. There was still work to be done on ------ . . ·· ····•·· · .. .. - . . .. . --· ... . - .. .... ---· 

both premises. 

Second, Ohio Casualty argues paragraph 6.6 (possession) ofthe original contract between 

the Taltons and the Kitchens and Kozaks. In th.is instance, Oh.io Casualty overlooks the fact that 

the original contracts signed by the Taltons, Kozaks and Kitchens were modified by the 

amendment. The amendment distinguished between: (1) a time of completion and (2) a time_of 

closing and settlement on the lot. See paragraph 1 (g) of the · Kozak amended contract and 

paragraph I (f) of the Kitchen amended sales contract. In fact, the amended contracts showed just 

the opposite of what Ohio Casualty argues. Both state that delivery_Q[P-.QS.S_es~i.q~-~~ to tak.:._p!ace ·--
/ at the time of the completion (and not'the time of closing and settlement on the lot). Completion -------
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is defined in both contracts (paragraph 3 of both amended sales contracts)' to include the issuance 

of residential use of permits. Since it is stipulated that residential use permits were not issued to 
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either property, it was the intent of the parties that possession not be taken by the purchasers 

(Kozaks and Kitchens) until after the issuance of a residential use pennit and completion of each 

respective property. Therefore, neither the Kitchens nor the Kozaks accepted their respective 

properties before June 17, 1993. 

Talton Brothers' interest in the properties had not ceased by or before June 17, 1993. 

Taltons Brothers still had a financial/economic interest in both properties as explained in State 

Farm's initial brief. 

The fact that title to the properties was in the name of the Kozaks and Kitchens bears no 

relation to Talton Brothers' interest in the properties. There is a fact that highlights Ohio 

Casualty's misplaced arguments on this issue. Ohio Casualty argues this point as though Talton 

1 Brothers owned the property and then transferred title of the property to the Kozaks and 

I Kitchens. In fact, TALTON BROTHERS NEVER OWNED EITHER PROPERTY. 
I 

Stipulations 5 and 6 in the sales contracts between the Taltons and Kitchens and Kozaks show 

that the sale of property was between the Kozaks and Kitchens (identified as purchasers) and 

David and Amy Talton (identified as sellers). Therefore, the fact that Talton Brothers did not 

own the property on June 17, 1993, is an irrelevant fact. Talton Brothers had the same interest in 
i ! both properties while the land was owned by the Kozaks and Kitchens as it did while the land was ' 

; owned by David and Amy Talton. 

Then, Ohio Casualty mis-quotes Hall, Inc. v. Empire Fire and Marine Ins., 248 Va. 301 

(1994 ). Ohio Casualty argues that the word "interest" in the context of anrf insurance contract 

must mean legal or ownership interest and cites Hall for that proposition. That is not what the 

Supreme Court ruled. 

In Hall an automobile dealership brought an action against an insurer to recover under its 

garage dealers insurance policy for the loss of an automobile due to fire. The insurer denied the 

loss was covered under the policy because the insured did not have legal title to. the automobile at 
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the time of loss. The provision of the insurance policy in question stated that coverage applied to 

"owned private passenger autos only. Only the private passenger autos Hall owns." 

The Supreme Court went onto rule that the controlling language in the policy that the 

coverage extended only to private passenger automobiles Hall "owns" was clear and 

unambiguous. Since Hall was not the owner of the automobile in question, the coverage did not 

apply. 

Therefore, the Hall case does not stand for the proposition argued by Ohio Casualty. If 

the Ohio Casualty policy ended coverage '~hen your ownership ceases" then the Hall case might 

have some relevance in this matter. Since the Ohio Casualty policy uses the word "interest" 

instead, there is no question that Ohio Casualty still had an interest in the property. As previously 

pointed out, its interest was the same when the Kozaks and Kitchens owned the property as it was 

when David and Amy Talton owned the property. Additionally, it still had an insurable interest in 

the property as defined by 38.2-303 (B) ofthe Virginia Code. 

Also, other courts have held that a builders risk policy is not terminated by a substantial 

completion. In Cherokee Ins. Co. v. United States Fire Ins. Co., 559 S.W.2nd 337 (1977) (Tenn. 

App.), a builders risk insurer sought to avoid the liability for damages resulting from a fire in an 

insured building by asserting that the building had been substantially completed and that such 

·substantial completion terminated the builders risk coverage. The court disagreed, however, 

holding that the building was not completed and that the issue of completion or substantial 

completion was immaterial under the terms of the policy. 

Then in Commercial Standard Ins. Co. v. Rhode Island Ins. Co., 193 F.2"d 375 (1952) the 

court held that a builder's risk insurer was liable for the loss and not the insurer under a 

permanent fire policy which had been written to supersede the builder's risk policy. The court 

ruled that the builder's risk policy was effective while the building was in the course of 

construction and until fully compieted and occupied. 
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The situation at bar is analogous to the Cherokee Insurance and Commercial Standard ' 

cases. The Kozak and Kitchen dwellings were not complete, construction was ongoing, 

residential use permits had not been issued, the dwellings could not been put to use for which they 

were intended, and delivery of possession had not taken place. Therefore, Talton Brothers' 

interest in the properties had not yet ceased nor did the Kitchens or Kozaks accept the properties. 

Ohio Casualty also argues that the building or structure1 was occupied in whole or in part. 

Its reliance on that argument is that one bedroom and bathr~orn were fully completed in the 

Kitchen dwelling and Mr. and Mrs. Kitchen (but not their children) spent all or part of one night 

there before June 17, 1993. Stopping by the premises periodically or even spending part or all of 

one night on ·a premises does not constitute occupying a property. Black's Law Dictionary 

defines occupation as "to take or enter upon possession of; to hold possession of; to take or hold 

possession". As has already been discussed, neither the Kitchens nor the Kozaks took possession 

of their respective property. 

Additionally, some courts have addressed this issue. ln American and Foreign Ins. Co. v. 

Nlied Plumbing and Heating Co., 36 Mich. App. 56 1, 194 N.W. 2nd 158 (1971) a builders risk ' 

building was not substantial occupancy as to amount to "completion" as a matter oflaw. 

Courts have also ruled that a mere transient or trivial use of a building is not sufficient to 

show it as being occupied. See Cuthrell v. Milwaukee Mechanics Ins. Co., 234 N.C. 137, 66 

S.E.2nd 649 (1951). Similarly in Reliance Ins. Co. v. Jones, 296 F.2nd 71 (1961), the Court of 

Appeals agreed with the trial court's finding that the placing of a small amount of grain in a 

:mit Palmer Grove storage building as a temporary expedient did not constitute "occupancy" for the purposes of 
immennan White 
. Steinhilber LLP 
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terminating liability under the builder's risk policy. The court went onto state that since the 

building was never put to anything more than a mere transient or trivial use that it was not 

occupied. It added that a building is occupied when it is put to a "practical and substantial use for 

the purpose which it was designed" (emphasis added). 

Here, although the Kitchens had moved some furniture and/or other personal belongings 

into the dwelling and spent part or all of one night there, such trivial and incidental or transient 

use does not constitute occupying the dwelling. 

3. Ohio Casualty's Builder's Risk policy should be the primary insurance 
covering the losses in question. 

Ohio Casualty's only argument against this matter is that because State Farm admitted that 

it owed coverage for the damages sustained by the Kozaks and Kitchens in this loss and because 

I Ohio Casualty denied that it owed coverage that somehow this results in the State Farm policies 

being primary to the Ohio Casualty policy. This argument further illustrates Ohio Casualty's 

intentions throughout its handling of this matter. It has refused to extend coverage to these losses 

despite numerous requests. Then, as part of its argument, it says that because State Farm has paid 

! the claims while it has refused, that those actions provide a legal basis for applying and 
I 
I categorizing the coverages. 

There is a strong public policy reason for this court to not accept Ohio Casualty's 

reasoning. If Ohio Casualty is rewarded for refusing these claims, that will set a precedent for 
. ---

insurance companies across the state to be encouraged to deny claim and force matters into 

litigation. Not only is it a bad policy to promote additional litigation, but it also creates bad policy 

because it would penalize innocent insureds (such as the Kitchens, Kozaks and Talton Brothers in 

this case) who would otherwise be able to go about their business while the real parties in interest 

litigate the legal dispute between themselves (the insurers) as opposed to involving the innocent 

parties. 
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Ohio Casualty also argues that there is a "other insurance" clause in the Ohio Casualty 

policy. That clause states in relevant parts that "if you have other insurance covering the same 

loss as an insurance under this coverage part, we will pay only the excess over what you should 

have received from the other insurance." The ''you" in the Ohio Casualty insurance refers to an 

insured which is Talton Brothers in this instance. There are no indications that Talton Brothers 

has any other insurance covering this loss. The fact are that the Kozaks and Kitchens ha~ 

insurance covering a loss . Therefore there is no other insurance as defined by Ohio Casualty's 

own policy and the "other insurance" clause is not applicable. 

4. Ohio Casualty's builder's risk has at least $575,000.00 of available insurance 
coverage to the Kitchen property and at least $275,000.00 of available 
coverage to the Kozak property. 

Ohio Casualty quotes the "limits of insurance" section of its insurance policy to stand for 

the proposition that the maximum coverage available in this matter is limited to $300,000.00. It 

refers to a paragraph that states the applicable limits of insurance are shown in the declarations. It 

l·then quotes the middle of the page without looking below to examine the "schedule oflocations". 

! The schedule of locations shows Lot 6 "the Kozak property" to have at least $275,000.00 
I . 

! of available insurance. Then, toward the bottom of the page the declaration shows Lot 7 (the 
I 

I Kitchen property) to have $575,000.00 of insurance with that number being crossed and raised to 
I 

$650,000.00. There is then a stamp that says "see endorsement". The endorsement is contained 

in the back pages of Exhibit 3. The third to the last page contains an endorsement to add Lot 7 m 

an amount of $575,000.00. The second to the last page contains an endorsement increasing the 

amount of insurance for Lot 7 to $650,000.00 (and even goes so far as to formally identify the 

Kitchens as being additional insureds). 

12 
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Therefore, by the terms of Ohio Casualty's builder's risk policy, the amount of coverage 

available for the Kitchen loss is at least $575,000.00 and the amount of coverage available for the 

Kozak loss is at least $275,000.00. 

D. OIDO CASUALTY'S ARGUNIENTS ARE CONTRARY TO THE ENDORSEMENTS 
IN ITS BUliDERS RlSK INSURANCE POLICY 

Ohio Casualty argues in this matter that the properties in question (those of the Kitchens 

and Kozaks) were not still covered by its builders risk insurance policy on June 17, 1993. In 

addition to all of the other reasons previously set forth why these arguments are inaccurate, Ohio-

Casualty has ignored its own insurance contract in making its arguments. 

When an insurance contract is set up for a schedule of properties or schedule of locations 

(as was the case with the Ohio Casualty policy) different events can occur to affect one or more 

1 of the scheduled locations without affecting all of them. Changes to any of the scheduled 

I
~ locations are normally done by endorsements. The Ohio Casualty builder's risk insurance policy 

has several change endorsements that affect Lot 7 (the Kitchen Jot) and Lot 6 (the Kozak lot). 
I 
1 The fourth to the last page ofExhibit 3 contains a change endorsement for Lot 7 (the 

l
l Kitchen's lot). The endorsement shows that Lot 7 is to be deleted from the builder's risk 

II coverage form an~ - ~;10~~--~n - ~ff~~~ive date of that change to be Ju~e 18,--1993. It should be noted 

(and it is not coincidental) that the effective date of this change is the day after the losses in 

question. Notwithstanding the argument of its counsel to the contrary in this action, the only 

evidence of a policy change deleting the Kitchen ·property from coverage under the builder's risk 

form is the change order that went into effect after this loss . . 

There is a similar endorsement relating to the Kozak property. The last page of Exhibit 3 

shows a change endorsement to delete from Ohio Casualty's builder's risk coverage form Lot 6 

(the Kozak's lot). That policy change is effective August 20, 1993. Again, this is after the losses 
'----..:.. ---- ----- ·-·-··-----

v.wotr1w at issue in this litigation. 
rault Palmer Grove 
:immerman White 
: Steinhilber LLP 

FAIRJ'il.'<. VillC!NV. 

IMNIISSAS. '.111-CINIA 

W ASH!NCTON. D. C. 
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Therefore, the only evidence of any property being deleted from Ohio Casualty's builder's 

risk coverage fonn are two endorsements, both of which delete coverage effective after these 

losses that occurred on June 17, 1993. Thus it is clear that Ohio Casualty intended to cover the 
··------ ... . -... ~ .. --.- ....... . 

they were deleted on the aforementioned dates. There is no evidence that there were any 
/ -- -~-----··· · ·- ·- .............. ~ .. -·- ··- -···---------
deletions of either property before June 17, 1993 and Ohio Casualty should be estopped from 

arguing that its builder's risk insurance policy did not cover the Kozak and Kitchen properties on 

June 17, 1993. 

The above argument can be taken one stop further by examining two other endorsements. 

I The third to the last page ofExhibit 3 contains a change endorsement adding to the builder's risk 

coverage form Lot 7 on August 1, 1993. If all of the arguments made by Ohio Casualty in this 

matter were applicable, why would Ohio Casualty add the Kitchen's property back to its 

insurance after it knew all of the aforementioned facts? This further serves as a reason for Ohio 

il Casualty to be estopped from arguing that its policy did not cover the Kitchen property on June 

j l7, 1993. 

;j Next there is a change endorsement on the second to the last page ofExhibit 3. It 
I 

; increases the insurance on the Kitchen Jot (Lot 7) and even adds the Kitchens as a loss 

I payee/additional insured. Once again, not only is it clear that the Ohio Cas~alty policy was in 

effect on June 17, 1993, but it is reaffirmed by the change endorsements which explicitly add the_ 

same conditions which Ohio Casualty argues should end coverage in this action. 

I 
! ., 

E. CONCLUSION 

Based upon the foregoing reasons and based upon the evidence presented in this matter 

(including the stipulations and exhibits and reasonable inferences that can be drawn from them) 

the following have been proven: 
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1. Ohio Casualty's builder's risk insurance covers the damage to the buildings caused 

by the fire in question. The policy was in effect from January 1, 1993, until January 1, 1994 and 

no event took place to end the policy before June 17, 1993. Neither the J(jtchens nor the Kozaks 

accepted their property on or before June 17, 1993; Talton Brother's interest did not cease on or 

before June 17, 1993; and neither building or structure was occupied in whole or part before June 

17, 1993. Furthermore, Talton Brothers had an insurable interest in both properties on June 17, 

1993 and, perhaps most importantly, the Ohio Casualty policy itself, through its endorsements, 

shows that the policy as it relates to the Kitchen property was not deleted until June 18, 1993 

(after which it was added again on August 1, 1993) and the Kozak property was not deleted from 

the coverage until August 20, 1993 . 

2. State Farm has standing to bring this to bring this declaratory judgment action. 

The interest it insured was the same as the interest insured by Ohio Casualty; more than one 

insurance company can insure the same property; and the underlying legal principles behind the 

authority for a declaratory judgment action and a subrogation matter are not dependent upon a 

contract or privity, but rather a creature of equity and founded upon principles of natural justice. 

3. The Ohio Casualty policy is primary. The sale and construction contracts makes 

the Taltons (and not the Kozaks or J(jtchens) responsible for the protection of the property on the 

l premises; many other provisions of the contracts show the Tal tons to have the responsibility for 

the primary care, custody and maintenance of the premises; Talton Brothers was still performing __ 

construction at both properties; neither of which was complete; no residential use permits had 

been issued to either dwelling; and Talton Brothers had yet to complete and deliver possession of 

the dwellings. It therefore follows that the insurer of Talton Brothers (Ohio Casualty), through its 

builder's risk policy, should be pri_"?ary, much the same as the Ohio Casualty policy ofTalton 

Brothers would have been primary before the transfer of ownership from Amy and David Talton 

.ult Palmer Grove to the Kozaks and Kitchens. 
nmcrman White 
Steinhilber LLP 
!'AIPJN(. VIR.CINIA 

AN~AI. "'RCINIA 

~ 1&1/NCTON. D. C. 
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4. The Ohio Casualty builder's risk insurance policy contains at least Five Hundred 

Seventy-Five Thousand Dollars ($575,000.00) of insurance to the J(jtchen property and at least 
i . 
I 

Two Hundred Seventy-Five Thousand Dollars ($275,000.00) of insurance coverage to the Kozak j 

property. The scheduled locations in the declaration page of the insurance policy shows these I 
amounts. 

WHEREFORE, for the foregoing reasons State Farm respectfully requests this Court to 

enter an Order declaring that Ohio Casualty has an obligation to provide insurance coverage for 

the dwelling losses that occurred on June 17, 1993, at 9844 and 9846 Palace Green Way~ to 

declare that Ohio Casualty's insurance coverage for the aforementioned damage is primary; and to 

declare that Ohio Casualty should pay in full State Farm the amounts of the damage to each 

1 property ($86,081.00 for the Kozak dwelling and $563,638.62 for the IGtchen dwelling) plus 

! interest from either June 1 7, 1993 (the date of the loss) or July 16, 1993 (the date of State Farm's 

payment) in addition to State Farm's costs expended herein. 

I 

!, 
l! 

STATE FARMFffi.E AND CASUALTY CO. 
By Counsel 

II BRAULT, pALMER, GROVE, ZIMMERMAN, 
i WHITE & STEINHILBER 
I 

i 

August W. t inhilber, III, Esquire, VSB #24368 
10533 in Street 
P. o.- ox 1010 
Fairfax, Virginia 22030-1010 
Counsel for Complainant 
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VIRGIN1A: 
IN Tiffi CIRCUIT COURT OFF AIRF AX COUNTY 

STATE FARM FIRE AND CASUALTY 
COMPANY, 

COMPLAINANT 

v. 

THE OIDO CASUALTY INSURANCE 
COMPANY, et al. 

DEFENDANT 

CHANCERYN0.149960 

MEMORANDUM OPIN10N 

This is a coverage dispute between two insurance carriers, arising from the 
destruction of two adjacent structures by fire. The complainant seeks a declaratory 
judgment establishing that the defendant carrier has primary coverage and should 
reimburse the complainant for claims previously paid to the homeowners. The parties 
have stipulated to the operative facts. Both sides submitted supporting exhibits at trial. 
The Court previously heard oral argument and has reviewed memoranda oflaw filed by 
counsel. 

The facts are not in dispute. Two couples, the Kozaks and the Kitchens, 
contracted separately with Talton Brothers, licensed builders, to construct residential 
dwellings at 9844 and 9846 Palace Green Way, Vienna, Virginia, respectively. The 
Kozaks signed their contract on November 25, 1991~ the Kitchens signed theirs on May 
14,1992. Prior to completion of construction, both couples executed amended contracts. 
Under these amended agreements, both agreed to settle on their properties before the 
residential structures were fully completed. The builder was obligated to continue 
construction. Both agreements, which contained almost identical language, defined 
completion as the point at which the county issued a residential use permit. 

Pursuant to the amended contracts, both purchasers proceeded to settlement. 
Ownership of9844 Palace Green Way was transferred to the Kozaks on November 4, 
1992. The Kitchens took title to 9846 Palace Green Way on October 30,1992. Each 
obtained a homeowners' insurance policy from the Complainant, State Farm. The 
Kitchens' policy was effective on March 19,1993. The Kozaks policy took effect on 
April 27,1993. Both homes were damaged by fire on June 17,1993. There is no dispute 
that the homeowners' policies covered the resulting fire damage. 

The builder, Talton Brothers, acquired a builder's risk policy from the Defendant, 
Ohio Casualty, on January 1, 1993, covering both structures and properties. The 
language ofthe policy provided coverage for fire damage. However, Ohio Casualty 
denies that the policy was in effect on the day ofthe fire. Ohio Casualty contends that 
each purchaser had "accepted" the property and that under the terms ofthe builder's risk 
policy, coverage ceased at that point. 

105 



Although the origin of the June 17, 1993 fire remains undetermined, State Farm 
paid the claims filed by each purchaser under their homeowners ' policy. The Kitchens 
received $563,638.62 for structural damage, $5,421.14 for damage to personal property 
and $3,690.00 for rent and storage. The Kozaks were paid $86,081.00 for structural 
damage. Arguing that it is now subrogated by contract and common law to the rights of 
its policyholders, State Farm seeks repayment from Ohio Casualty on the ground that 
primary coverage resides with the builders risk policy in thls case. In the alternative, 
State Farm urges the Court to award proportionate contribution. 

Initially, Ohio Casualty maintains that State Farm lacks standing to pursue 
reimbursement, due to absence of privity of contract. Ohio Casualty misconstrues the 
genesis of the concept oflegal subrogation. The doctrine is a creature of equity, which 
arises by operation of law. It is not dependent upon contract or privity between the 
parties. Federal Land Bank v. Joynes, 179 Va. 394,401 (1942). State Farms' payment 
of a debt allegedly owed by Ohio Casualty provides the necessary subrogation right to 
prosecute this declaratory judgment action. 

Furthermore, contrary to Ohio Casualty's next ground of defense, Talton Brothers 
clearly had an insurable interest in the damaged structures on June 17,1993. Both 
dwellings were still under construction and were not complete as that tenn is defined in 
the amended sales agreements. Until construction was completed, Talton Brothers had "a 
lawful and substantial economic interest in the safety or preservation of the subject of 
insurance free from loss, destruction or pecuniary damage." see §38.2-303 (B), Code of 
Virginia, 1950, as amended. 

As the party seeking to prove primary coverage, the burden rests on State Fann to 
establish that the builder's risk policy issued by Ohio Casualty was in force and effect on 
June 17, 1993. Aetna Casualty and Surety Company v. Goldman, 217 Va. 419, 420 
(1976). In arguing primary coverage by Ohio Casualty, State Farm relies on the language 
of the builders risk policy, particularly the endorsements. With respect to the Kitchens' 
property, the policy endorsement reflects deletion of coverage effective June 18, 1993. A 
similar endorsement on the builder's risk policy indicates that the Kozak property was 
deleted from coverage on August 20, 1993. Both deletions of coverage occurred after the 
June 17, 1993 fire. 

Ohio Casualty directs the Court's attention to language in paragraph 3(a) of the 
Builder's Risk Coverage Form, which states that coverage shall cease, "(a)fter the owner 
or buyer accepts the property." Ohio Casualty argues that the Kozaks and the Kitchens 
"accepted" their property on the date of settlement. This event, according to Ohio 
Casualty, shifted primary coverage to the homeowners' policies issued by State Farm. 
The Court disagrees. 

Pursuant to the amended sales agreements, both purchasers took title to the 
property prior to completion of the structure. However, the purchasers did not take 
possession or formally occupy their prospective dwellings prior to completion. As 
mentioned above, both the original and the amended sales contracts define "completion" 
as the point in time at which a residential use permit is issued by the county. The fact 
that one purchaser spent one night in the structure prior to the fire, and the other stored 
some property on their premises does not change the Court's analysis. In the Court's 
view, the full completion of the structures was the bright line event that would relieve 
Ohio Casualty of coverage responsibility under the builder's risk policy. This had not 
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occurred on the date of the fire. The builder's risk policy therefore covered the fire 
damage to the Kozak and Kitchen properties. The Court turns now to the issue of 
pnmary coverage. 

A thorough review of the language of both the homeowners' and builder's risk 
policies in this case revealed no pertinent excess or secondary coverage clauses. Both 
policies appear to provide primary coverage. Therefore, both carriers in this case share a 
common obligation. At this stage of the analysis, Virginia appellate decisions provide 
minimal guidance with respect to policies of this type. The Court will therefore draw 
upon fundamental principles of equity and insurance law. 

Given the existence of a common obligation, State Farm is not entitled to total 
indemnification. State Farm may recover contribution, however, for having paid Ohio 
Casualty's share. 

The right of contribution is derived from basic tenets of equity. " . .. where two or 
more persons are subject to a common burden it shall be borne equally, since the law 
implies a contract between them to contribute ratably towards the discharge of the 
obligation." Midwest Mutual Insurance Co. v. The Aetna Casualty and Surety Co., 216 
Va. 926,928 (1976). In the insurance context, when two or more carriers are liable to pay 
a claim and " . .. one or more of them pays the whole of it, or more than his or her share, 
the one so paying may generally recover from the others the ratable proportion of the 
claim that each ought to pay." !d. Contribution is a remedy frequently utilized in cases 
involving concurrent common obligations between primary insurance carriers. Sec 
generally Virginia Farm Bureau Insurance v. The Travelers Indemnity Co., 242 Va. 203 
(1991). 

Unless dictated by statute, a party seeking contribution need not reduce their 
claim to judgment. Payment of the amount due on the coexisting obligation is sufficient 
to trigger entitlement to contribution. Nationwide Mutual Insurance Co. v. Jewel Tea 
Co., 202 Va. 527,531 (1961). In other insurance cases involving concurrent coverage, 
courts have ordered a pro rata distribution of the insurance burden. Aetna Casualty & 
Surety Co. v. National Union Fire Insurance Co., eta/., 233 Va. 49,54 (1987). This 
distribution formula is also utilized in contribution cases. Wiley N. Jackson Co. v. City of 
Norfolk, 197 Va. 62,66 (1955). 

A survey of reported cases in Virginia provides minimal assistance in applying a 
pro rata distribution formula, particularly in identifying the determinative factors. Citing 
authority from other jurisdictions, the Supreme Court of Virginia noted in dicta in 
GEICO v. Universal Undenvriters Ins. Co., 232 Va. 326,330 (1986) that some courts 
have found "that liability should be prorated according to the policy limits in the 
respective policies." Although this appears to be the general rule, other courts have 
construed the term to mean "apportionment by equal shares or apportionment in 
proportion to the ratio between the premiums paid to a particular insurer and the total 
premiums paid to all insurers covering the occurrence." Continental Insurance Co. v. 
McKain, 821 F.Supp.l084 (E.D.Pa.,1993.) 

In the immediate case, there is no significant difference in policy limits. The 
Court rejects Ohio Casualty's argument that the builder's risk policy limits its liability to 
$300,000. Although the exact limits of coverage are difficult to discern from the 
handwritten notations on the policy endorsement, the ceiling clearly exceeds the amount 
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here in controversy. The Court therefore believes that payment should be apportioned 
equally between the carriers. 

In the final analysis, the Court is of the opinion that State Farm's Motion for 
Summary Judgment should be granted, and a similar motion filed by Ohio Casualty 
denied. The Court finds that both carriers share a concurrent insurance obligation for the 
damage occasioned by the fire of June 17,1993. State Farm paid its insured 's claim for 
damages and is entitled to equitable pro rata contribution from Ohio Casualty in the 
amount of one-half the claim, or $329,415.38. Judgment is therefore awarded to the 
Complainant in the amount of$329,415.38. 

Entered this 17~ day of April 2000._j_k,_!! __ ~---~--=·-, 
Henry E . Hudson, Judge 
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VIRGINIA: 

IN THE CIRCUIT COURT OFF AIRF AX COUNTY 

STATE FARM FIRE AND 
CASUALTY COMPANY, 

Complainant, 

v. 

THE OHIO CASUALTY INSURANCE 
COMPANY, et al. , 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

MOTION TO AMEND FINAL ORDER 

COMES NOW Complainant, by counsel, and for its Motion to Amend the Final 

Order entered in this matter on April 17, 2000, to include a mling on Complainant's 

request for interest, states as follows: 

l. Section 8.01-382 ofthe Code of Virginia (as amended) authorizes the Court 

to provide for interest on any amount awarded and to fix the period at which the interest 

shall conunence; 

2. The Final Order entered in tllis matter on Aptil 17, 2000 does not address 

the issue of interest claimed by the Complainant; 

3. The CoUit entered judgment in favor of the Complainant in the amount of 

$329,415.38 based upon payments made by the Complainant on July 16, 1993; 

4. The date ofloss in tlus matter is Jwte 17, 1993 ; 

5. This is not the type of cause of action where the damages have been 

accming over time - the amount paid was a liquidated amount; 

6. Section 6.1-330.54 of the Virginia Code sets the legal rate of interest at 9% 

annually. 
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7. The dispute in tlus matter was between two insurance comparues that 

regularly invest large amounts of money and receive rates of return on that money greatly 

exceeding 9% per year; 

8. Complainant State Farm is entitled to an award of interest on the amount of 

the judgment at a rate of at least 9% (the legal rate) and beginning at least from July 16, 

1993 (the date of payment). 

WHEREFORE, Complainant State Fann respectfully requests this Court to amend 

its Final Order to include an award of interest at at least 9% per annum beginning at least 

on July 16, 1993. 
STATE FARM FIRE AND CASUALTY 
COMPANY 

By Counsel 

, PALMER, GROVE, ZIMMERMAN, 
AND STEINIDLBER 

. STEINHlLBER, ill, ESQUIRE 

CERTIFICATE OF M.All.JNG 

l HEREBY CERTIFY that a tme and conect copy of the foregoing pleading was 
mailed, postage prepaid, to Alexander Francuzenko, Esquire, O'Connell & O'Connell, 401 
East Jefferson Street, Suite 204, Rockville, MD 50, Coilllsel for Plaintiff, this 24th day of 
April, 2000. _... 1 
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ersus 
'lliE OHIO CASUALTY INSURANCE CC1-1PANY, et al. 

gr '; •- ' ! ,- '- ·-' t: 'v' 
\.. ; II ~i I. I I \ '- I 

Chah~.SN£lnljllf! SfJi49.6o 
h ·\ ,nlfll"' x. 'In--------

Defendant 

RESPONSE TO MOTION 

Moving party: State Farm Fire and Casualty Company 

R d. arty The Ohio Casualty Insurance Canfa!ly 
espon mg p : ------------------------------

Title of Motion to which the Response is filed: Motion to Amend Final Order 

Date to be heard (Friday): May 5 . 2000 

RESPONSE filed by: 

Alexander Francuzenko .. {301) 424- 2300 
Attorney Name Daytime Phone Number 

401 E. Jefferson Street, Suite 204 
36510 

'11 208 .Address Rockv~ e , MD !::>0 
VSB Number 

REPRESENTATION OF COUNSEL OF RECORD 

I certify that: _ Prior to filing this Response I made a good faith effort to resolve this matter with Counsel of Record for the 
opposing party; or 

_ Prior to filing this Response I attempted without success to contact opposing counsel to attempt to resolve this 
matter. 

CERTIFICATE OF SERVICE 

I certify that I have filed this Response to Motion along with my Memorandum In Opposition in the Clerk's office no later than 4:00 
pm on the Friday preceding the bearing date, and that I have served a copy of this Response To Motion and Memorandum upon all 
Counsel of Record in a manner intended to ensure receipt by opposing counsel of record no later than 4:00 pm on the Friday 
preceding the scheduled bearing date, pursuant to 1: 12 of the Rules of the Supreme Court of Virginia this _28:.<-th....._ ____ _ 
day of April . 2000 , ~-

CCR-208 (April, 1994) 
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IN THE CIRCUIT COURT OF THE COUNTY OF FAIRF~ APi? , 

STATE FARM FIRE AND 
CASUALTY COMPANY 

Complainant, 

v. Chancery No. 149960 

THE OHIO CASUALTY 
INSURANCE COMPANY, et al. 

Defendants. 

OHIO CASUALTY INSURANCE COMPANY'S OPPOSITION 
TO COMPLAINANT'S MOTION TO AMEND FINAL ORDER 

COMES NOW, the Defendant, The Ohio Casualty Insurance Company(hereinafter referred 

to as "Ohio Casualty"), by and through its counsel, O'Connell & O'Connell, and files this 

Opposition to State Fam1 Fire and Casualty Company's (hereinafter referred to as "State Farm") 

Motion to Amend the Final Order, and in support thereof states the following: 

1. State Farm in its Motion for Judgment failed to request pre-judgment interest as a 

form of relief. As a result, State Farm should be barred from requesting pre-judgment interest at this 

point in the litigation. 

2. An award of pre-judgment interest is discretionary, which makes it distinguishable 

from post-judgment interest which is awarded as a matter ofthe law. Ragsdale v. Ragsdale, 30 Va. 

App. 283, 516 S.E.2d. 698 (1999). 

3. Ohio Casualty had no duty or obligation to pay State Farm liquidated damages1 or 

any other damages until the Judgment was entered April 17, 2000. This point is emphasized by the 

10hio Casualty contests that the damages awarded in this case are liquidated damages as a 
matter oflaw. 
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fact that there was no contract between State Farm and Ohio Casualty and the basis for State Farm's 

recovery in this case were the equity principles of subrogation and contribution. 

4. There is no case law which allows a party to receive an award of pre-judgment 

interest, when the basis of a judgment is contribution. The case of Reid v. Ayscue, et al., 246 Va. 

454, 435 S.E. 2d. 439 (1 993) held that it was not an abuse of discretion to refuse to award pre­

judgment interest in a case of contribution when a "legitimate controversy existed". 

5. Damages in this case were not liquidated damages. The best evidence for this is the 

fact that claimant sought Judgment in the amount of $86,081.00 for the Kozak dwelling and 

$563,638.68 for the Kitchen dwelling, and the Court's award in this case was for only $329,415.38. 

6. An award of pre-judgment interest would be punitive based on the Plaintiffs delay 

in prosecuting this matter. 

7. State Farm filed the Bi ll ofComplaint for Declaratory Judgment in this case in June 

of 1997, nearly four years after the June 17, 1993 fire. 

8. State Farm fi led a Praecipe to place this case on term date in order to receive a trial 

date in August of 1999. Trial was then scheduled for February 8, 2000. Ohio Casualty has in no 

way delayed the adjudication of this matter. 

9. Awarding pre-judgment interest in this case would penalize Ohio Casualty for State 

Farm's delay in prosecuting this case. 

10. There is an abundant amount of case law in Virginia which stands for the proposition 

that pre-judgment interest should not be awarded when the delay in adjudication is not caused by the 

Defendant. Advance Marine Enterprises. et al. v. PRC, Inc., 256 Va. 106, 127, 501 S.E.2d. 

148, (1998); Reid v. Ayscue, et al., 246 Va. 454, 459, 436 S.E.2d. 439, (1993). 

2 
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11. If in fact this court awards pre-judgment interest, it must be limited to the amount of 

coverage. Dairyland Insurance Company v. Douthat, 248 Va. 627,449 S.E. 2d. 799 (1994). Ohio 

Casualty asserts that its limits of insurance coverage for "any one loss or disaster" is $300,000.00. 

12. The Court dismissed Ohio Casualty's position with regard to its limits, but did not 

define the limits of Ohio Casualty's coverage in its Memorandum Opinion. 

13. Pursuant to Dairyland, State Farm cannot be awarded pre-judgment interest above 

the coverage limits of the Ohio Casualty policy as the Court does not have the authority to rewrite 

Ohio Casualty's insurance contract. Dairyland Insurance Company v. Douthat, 248 Va. 627, 449 

S.E. 2d. 799 (1994). 

WHEREFORE, based on the aforegoing arguments it is respectfully requested that State 

Farm's Motion to Amend the Final Order to include pre-judgment interest be denied or, in the 

altemative, be limited as required by law. 

Respectfully submitted, 

Alexander Francuzenko 
Suite 204 
401 East Jefferson Street 
Rockville, Maryland 20850 
(301) 424-2300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Ohio Casualty Insurance Company's 

Opposition to Complainant's Motion to Amend Final Order was sent via Facsimile and U.S. Mail 

postage prepaid this 281
h day of April 2000 to: 

. August W. Steinhilber, III, Esquire 
10533 Main Street 
P.O. Box 1010 
Fairfax, VA 22030-1010 

William J. Virgulak, Jr., Esquire 
Martell, Donnelly, Grimaldi & Gallagher, P.C. 
10201 Lee Highway, Suite 490 
Fairfax, VA 22030-2222 

Alexander Francuzenko 
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VIRGINIA: 

STATE FARM FIRE MTD 
CASUALTY COMPANY 

Complainant, 

v. 

THE OHIO CASUALTY 
INSURANCE COMPANY, et al. 

Defendants. 

:··IL.t_D 

10 

Chancery No.: 149960 

DEFENDANT OHIO CASUALTY INSURANCE COMPANY'S 
MOTION FOR RECONSIDERATION AND TO AMEND THE FINAL ORDER 

COMES NOW, the Defendant, The Ohio Casualty Insurance Company (hereinafter refen·cd 

to as "Ohio Casualty"), by and through its counsel, O'Cmmell & O'Connell, and files this Motion 

for Reconsideration and to Amend the Final Order and in support thereof states the following: 

1. Ohio Casualty maintains that State Farm does not have the proper standing to assert 

this action and obtain a judgment against Ohio Casualty. The court has in essence placed State Farm 

in the shoes of Talton Brothers by pe1mitting this action to go forward and entering a judgment 

against Ohio Casualty. The court asserts that the equity concept of legal subrogation allows State 

Fa1m to prosecute a Declaratory Judgment Action against Ohio Casualty for State Farm's payment 

of a "debt allegedly owed by Ohio Casualty". The only debt which Ohio Casualty could possibly 

owe under its builder's risk policy is to Talton Brothers, its insured. Talton Brothers has never made 

a claim under the Ohio Casualty builder's risk policy and State Farm does not have the authority nor 

the common law right to step in Talton Brothers' shoes in order to prosecute this claim. There is 

absolutely no legal authority upon which State Farm can prosecute this action against Ohio Casualty 

and obtain an award for damages. Therefore, it is respectfully requested that this Honorable Court 
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reconsider its decision on the issue of standing and enter a judgment in favor of Ohio Casualty 

dismissing State Farm's claims of prejudice. 

2. The court rej ects Ohio Casualty's argument that no coverage exists under the 

builder's risk policy pursuant to "Number 3, When Coverage Begins And Ends" clause in the Ohio 

Casualty policy based on the inference or finding of fact that construction was not complete. The 

stipulations filed with this court admit that constmction ofboth dwellings was not complete with a 

few minor exceptions. This fact or inference as well as the court's interpretation of the sales contract 

and the implication of the residential use permit in this case, has no bearing on the contractual 

language contained in the Ohio Casualty policy which conclusively ends coverage based on the 

undisputed facts. There is no language contained in either the original sales contract or the amended 

sales agreement between the Taltons and the Kitchens and Kozaks respectively which defines 

acceptance of the property as being the point when construction is "completed". The only definition 

of "possession" in any of the agreements between the Taltons and the Kitchens and Kozaks is in 

paragraph 6.6 of the original agreement which grants possession to the purchaser immediately 

following settlement. In addition, the Kitchens and Kozaks legally accepted the properties in 

question when title was transferred to them. As a result, the facts in this case and the law require the 

court to apply the unambiguous contractual language in the Ohio Casualty builder's risk policy 

which ends coverage based on the two factors set forth above. It is important to note that Ohio 

Casualty is not denying coverage under paragraph 3.C which ends coverage "beyond thirty(30) days 

after completion of the project". 

3. In addition, it is requested that the court reconsider the application of paragraph 3 .D 

which ends coverage when each building or stmcture is: "(1) occupied in whole or in part." 

(Emphasis added) It is undeniable that the Kitchens occupied their dwelling in part pursuant to 

-2-
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Stipulation Number 31. As a result, any potential coverage under the Ohio Casualty policy ended 

at that time. The Ohio Casualty policy does not limit the level of occupation and simply says "in 

part". Based on the arguments set forth above, there is no coverage for the dwellings in question 

under the Ohio Casualty builder's risk policy and it is respectfully requested that this Honorable 

Court reconsider its Opinion and Order and enter judgment in favor of Ohio Casualty dismissing 

State Farm's claims with prejudice. 

4. The court states on page 3 of its Opinion that "A thorough review of the language of 

both the homeowners' and builder's risk policies in this case revealed no pertinent excesses or 

secondary coverage clauses." Ohio Casualty respectfully disagrees with the court. The Ohio 

Casualty policy does contain a "other insurance provision" which clearly states that the Ohio 

Casualty policy is excess to any other insurance policy which covers the same loss. This provision 

is unambiguous and enforceable in this case. Therefore, it is· respectfully requested that this 

Honorable Court reconsider its decision with regard to the issue of primary coverage and enter 

judgment in favor of Ohio Casualty dismissing State Farm's claims with prejudice. 

5. Lastly, the court held that Ohio Casualty maintains that any loss caused by one 

disaster is limited to $300,000.00 as set forth in its declaration page. Notwithstanding said position, 

the limits for coverage for the Kitchen home as of June 17, 1993 is at most $275,000.00 pursuant 

to the declaration page. State Farm asserts that the insurance amount should be at least $575,000.00 

or $650,000.00. A close look at the hand writing and the endorsements contained in the Ohio . 

Casualty builder's risk policy reflect that any potential increase in insurance coverage took place 

subsequent to the fires thus not in effect at the time that State Farm alleges coverage existed. As a 

result, the insurance coverage limits for the Kitchen home at the time of the fire, June 17, 1993 is 

$275,000.00 at most. Ohio Casualty, asserts that the court should then look at the total amount of 

-3-
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coverage on the declaration page for any one loss or disaster which clearly is $300,000.00 for any 

one disaster thus limiting Ohio Casualty's exposure to that amount. 

Wherefore, based on all the arguments set forth above, it is respectfully requested that this 

Honorable Court reconsider its Memorandum and Opinion and its Final Order and deny State Farm's 

claim for relief and enter judgment on behalf of Ohio Casualty dismissing State Farm's claims with 

prejudice. 
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Respectfully submitted, 

Alexander Francuzenko 
O'Connell & O'Connell 
401 E. Jefferson Street 
Suite 204 
Rockville, MD 20850 
301-424-2300 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Defendant Ohio Casualty Insurance 

Company's Motion for Reconsideration and to Amend the Final Order was sent via Facsimile and 

U.S. Mail, postage prepaid this 281
h day of April 2000 to: 

August W. Steinhilber, III, Esquire 
10533 Main Street 
PO Box 1010 
Fairfax, VA 22030-1010 

William J. Virgulak, Jr., Esquire 
Martell, D01melly, Grimaldi & Gallagher, P.C. 
10201 Lee Highway, Suite 490 
Fairfax, VA 22030-23222 
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LOUFn (~~=· ,.:; , t(·.,_s 
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IN 1BE Cffi.CUIT COURT OF FAIRFAX COUNTY DONny _ .. . . "'"· 
H 3: 47 

VIRGINIA: 

STATE FARM FJRE AND CASUALTY CO. 
PLAINTIFF 

versus 

THE OHlO CASUALTY INSURANCE CO. 
DEFENDANT 

RESPONSE TO MOTION 

Moving party: _____ -=D~e~fe~n~dan~t~O~lu~·o!....:C~a~s~ual~ty ________________ _ 

Responding party: ____ C~o~m=pJ:!..!l~ain~an~t ____________________ _ 

Title of Motion to which Response is filed: Defendant's Motion for Reconsideration and to Amend the Final Order 

Date to be heard (Friday): ___ =5/=5/'-"<.0~0 ____ _.lH'-'-'(!!::.-J}\'-+--

Filed by: , 

August W. Steinhilber, ill, Esquire 
Name 
10533 Main Street, Fairfax, VA 22030 
Address 
24368 (703) 273-6400 

State Bar # Daytime Phone Number 

(5) REPRESENTATION OF COUNSEL OF RECORD AND CERTIFICATE OF SERVICE 

I represent that I have served a copy ofthis PRAECIPE/NOTICE on all Counsel ofRecord pursuant to 1:15 
of the Rules of the Supreme Court of Virginia this 3rd day of , 2000. 
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LAW OfflCE.S 

Brault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

FAII\fAX. VIRGINIA 

MANASSAS. , RGINIA 

W AIHINCTON. D. C. 

VIRGINIA: 

IN THE CIRCUIT COURT OF ~~C~ 1 :fl¥7 

STATE FARM FIRE AND 
CASUALTY COMPANY, 

Complainant, 

v. 

THE OHIO CASUALTY INSURANCE 
COMPANY, et al., 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 

Chancery No. 149960 

COI\IIPLAINANT'S RESPONSE TO 
DEFENDANT OHIO CASUALTY'S MOTION TO RECONSIDER 

COMES NOW complainant State' Frum, by cow1sel, and for its Memorandum 

opposing defendant Ohio Casualty's Motion for Reconsideration, states as follows·: 

While defendant Ohio Casualty has titled its motion as one of reconsideration and 

to amend the fmal order, in essence, it is a simple motion for reconsideration. In that 

motion, Ohio Casualty restates the same arguments it made upon which this Court has 

already ruled. The Court has already taken the time to review the stipulations of the 

parties, the exhibits submitted by the parties, the initial arguments of counsel, and the 

subsequent briefs of counsel. Thereafter, the Court issued a four-page memorandum 

opinion and a corresponding final order. The Court's opinion addressed all of the issues 

either raised or argued by Ohio Casualty. Therefore, Ohio Casualty's motion for 

reconsideration should be summarily denied. 
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L'iWOffiC£5 

Brault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

FAIRFAX. VIRGINIA 

MANASSAS. IJlRGINIA 

WASHINGTON. D. C 

BRAULT, PALMER, GROVE, ZIMMERMAN, 
WIDTE AND STEINIDLBER 

BER, lll, ESQUIRE 

CERTIFICATE OF MAlLING 

I HEREBY CERTIFY that a tme and con·ect copy of the foregoing pleading was sent 
by facsimile to Alexander Francuzenko, Es uve, O'Cormell & O'Cormell, 401 East 
Jefferson Street, Suite 204, Rockville, MD 2085 , <;counsel for PI~· tiff, this 3rd day of May, 
2000. / ~-· ·- / 

/ ( v I 

~ v i - ----
. Steinhilber, ill 
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\ VIRGINIA: 

IN THE CIRCUIT COURT OFF AIRF AX COUNTY 

----H-1..1-.J.-' TE FARM FIRE AND 
CASUALTY COMPANY, 

Complainant, 

v. 

THE OHIO CASUALTY INSURANCE 
COMPANY, et al., 

Defendants. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

FINAL ORDER 

Chance1y No. 149960 

This Declaratmy Judgment case is before the Court on cross motions for summruy 

-f1 judgment. For the reasons stated in the Comi's Memorandum Opinion of April 17, 2000, 

the Complainant's Motion for Summaty Judgment is granted and the Defendant's Motion 

for Summary Judgment is denied. 

/ The Court further fmds that the Complainant is entitled to a pro rata contribution 
'\\.A ~I:f7 0/·IID CS\Sullc.:r )' 11\!Sv,~ .q,.JCt CO, 

~~ }. from ilk Defendru~for one-half of the claim paid by the Complainant to the Kozaks and .-
Kitchens. This amounts to $329,415 .38. 

The Court therefore awards judgment in this case to the Complainant, State Fann 6 
t.... 1!61}111/ ~T DC:FlrJ Dft,.;i OHio C ~\ Ulh1Y /...I SU RArJc...E C.o ~11rH N(; ;iir! 

[}Fire & Casualty Companyi'\in the amount of $329,415.38~terest ;N~ . 
oun h.~~~1:a o~ ... r-b~ L~ 5 F"'s § 

-) 
~ 
.) 

) 

) 

Uo.W OfFICES 

3rault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

FAIRFAX. VIRGINIA 

MANASSAS. "lRCINIA 

WASHINGTON. D. C. 

7 l}tvb Tit£' c(;v\~Flsr1bsc·s n/E ~i""lu.v,,vz.~4"'Y. 
) ENTERED tllis _,.. day of 1YJ a} , 2000. 

-i~Y4! --
HENRY E. HUDSON, JUDGE 

--:b +J a' ~ ~ 9c .. r'. ..«. A~ ~ o.../ 
-::tl Cr.J!·~ ~ Y. ~ lr,_l.~ :._ ~. 
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IJ\W OFFICES 

3rault Palmer Grove 
Zimmennan White 
& Steinhilber LLP 

FAIRfAX. VIRGINIA 

MANASSAS. \1RCINIA 

WA.SHINCTON. 0. C. 

.......... 

I ASK FOR THIS: 

BRAULT, PALMER, GROVE, ZIMMERMAN, 
WHITE AND STEINHILBER 

AUGUST . STEINHILBER, III, ESQUIRE 
BarNo 4368 
P.O. ox 1010, 10533 Main Street 
Fairlax, VA 22030 
(703) 273-6400 
Counsel for Complainant 

SEEN ow0 o h j <!. ~ t-._ J. .J-o : 
O'CONNELL & O'CONNELL 

ALEXANDERFRANCUZENKO,ES 
401 East Jefferson Street, Suite 204 
Rockville, MD 20850 
Counsel for Defendant Ohio Casualty 
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VIRGINIA: 

STATE FARM FIRE AND 
CASUALTY COMPANY 

Complainant, 

v. 

... •·-~ 

THE OHIO CASUALTY 
INSURANCE COMPANY, et al. 

Defendants. 

FILED 
,..., I .~ CIT' srR·· \n ,-.. .. . •\ 

. . . I I r_. I • . ' · 

.. !U i·1i'·1 T. -· r<c_ Y 
... LEf( K. CIRC.UlT COURT 

FAIRFA'X. VA 

Chancery No. 149960 

NOTICE OF APPEAL 

Will the Clerk of the Circuit Court of Fairfax County and opposing counsel please take 

notice that the Defendant, The Ohio Casualty Insurance Company, hereby asserts an appeal in the 

above captioned action to the Supreme Court ofVirginia from the Memorandum Opinion and Order 

entered April 17, 2000 by the Circuit Court of Fairfax County, Virginia. 

It is requested that the Stipulations and Exhibits attached thereto be filed. A transcript of the 

hearing of this matter will be filed. A transcript has been ordered from the court reporter who 

reported the case. 

Respectfully submitted, 

O'CONNELL & O'CONNELL 

Alexan er Francuzenko 
401 E. Jefferson Street 
Suite 204 
Rockville, MD 20850 
301-424-2300 
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CERTIFICATE OF SERVICE ~ 

I HEREBY CERTIFY that a copy of the foregoing Notice of Appeal was mailed this __5_ 
day of May 2000 postage pre-paid to: 

August W. Steinhilber, III, Esquire 
10533 Main Street 
PO Box 1010 
Fairfax, VA 22030-1010 

William J. Virgulak, Jr., Esquire 
Martell, Donnelly, Grimaldi & Gallagher, P.C. 
10201 Lee Highway, Suite 490 
Fairfax, VA 22030-2222 
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10:29 DATE RECEIPTED: 65 05/2§00 DATE FILED: 05 / 05/ 2000 
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STATE FARM FIRE & ETC VS HIO CA UALTY 

REVENUE REVENUE REVENUE 
_ .. DESCRIPTION CODE AMO~T 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

STATE FARM FIRE AND 
CASUALTY COMPANY 

Complainant, 

v. 

THE OHlO CASUALTY 
INSURANCE COMPANY, et al. 

Defendants. 

Chancery No. 149960 

NOTICE OF APPEAL 

Will the Clerk of the Circuit Court ofFairfax County, Virginia and opposing counsel please 

take notice that the Defendant, Ohio Casualty Insurance Company hereby asserts an Appeal in the 

above captioned action to the Supreme Cout1 of Virginia from the Final Order entered May 5, 2000 

by the Circuit Court of Fairfax County, Virginia. 

It is requested that the Stipulations and Exhibits attached thereto be filed. A transcript of the 

hearing of this matter will be filed. A transcript has been ordered from the court reporter who 

reported the case. 
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Respectfully submitted, 

O'CONNELL 

Alexa der Francuzenko 
401 E. Jefferson Street 
Suite 204 
Rockville, MD 20850 
301-424-2300 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Notice of Appeal was mailed this 15'h 
day of May 2000 postage pre-paid to: 

August W. Steinhilber, III, Esquire 
10533 Main Street 
PO Box 1010 
Fairfax, VA 22030-1010 

William J. Virgulak, Jr., Esquire 
Martell, Donnelly, Grimaldi & Gallagher, P.C. 
10201 Lee Highway, Suite 490 
Fairfax, VA 22030-2222 

G:IO & 0\Atex\Tollon Bros\Notice or Appeot 2.wpd 
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CIRCUIT COURT OF FAIRFAX COUNTY 
COMMONWEALTH OF VIRGINIA 

RECEIPT NBR PS-2000405112 ***** COP6 A ***** PAGE: l 
TIME 11:01 DATE RECEIPTED: f5 17/2800 DATE FILED: 05/17/2000 

RECEIPT FOR CHY CASE APPEALED-SUPREr'lE C URT F APPEALS 
IDENTIFICATION NAME STATE FARM VS OHIO CASUAL Y 

REVENUE REVE~~E REVENUE 
···~ . ..,.,; ... -DESCRIPTION CODE AMOY¥T 
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ASSIGNMENT OF ERROR 

Taking a position that is contrary to reported cases on the same issue, the trial 

court erred in holding that State Fann was entitled to contribution from Ohio Casualty in 

a situation where the two policies at issue insured different risks for different insureds 

and the Ohio Casualty policy contained a clause deeming its coverage to be excess in the 

pre~ence of other insurance. 
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ASSIGNMENTS OF CROSS ERROR 

First, the trial court erred in denying State Fann's request that Ohlo Casualty fully 

reimburse it. Second, the trial court erred in denying State Fann's request for 

prejudgment interest. 
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.. ..,._..,.._ ~J,...._,_."" .... l-""• J..c.::. ......... c.u-....:c: ..1..:> ;.uv~ vct.K. J..,t:uge \...O u.l.: t., v~t 

Virginia 22181 tele.phone numbers (h) ( 703) 938-5283, an< 
~ q:J~-f'O?Sf2. 

A. Seller is the owner of approximately 9.50471 acrE 
land located along Courthouse Road in the Providence Distric 
Fairfax County , Virginia which is currently being developed 
approximately 38 proposed dwelling units and related uses k 
as Williamsburg commons ("Williamsbur g Commons"); 

B. Purchaser desires to purchase and Seller desire 
sell to Purchaser proposed Lot 6, Williamsburg Comm. 
containing approximately 4,930 square feet of land as descr : 
on Exhibit A attached hereto , together with improvements theJ 
to be erected in substantial conformance with the building p : 
prepared by Nicholas Diffenbaugh dated July 5, 1 9 90 as modii 
by the parties hereto containing approximately 3 ,650 square f 
of first and second floor areas excluding garage and basen 
areas ("Building Plans") known as the George Reid (modi£ 
Nicholson, and with such additional items as shall be expres 
described on (1) Exhibit B attached hereto as being inclu 
within the Base Price of t he Property, and ( 2 ) Exhibit C a ttac 
hereto as being Extra items which are not included within 
Base Price of the Property but instead are improvements wh 
cost is in addition to the Base Price of the Prope 
(collectively all of the land and improvements described in t : 
Paragraph B are referred to in this Agreement of Sale as · 
"Property" ) ; )l ~ Th.U,. h ov~ To 1\ cA.J.,__ A~ uCM.Jtft<D .:!>"tn.~ A 
~Y>"-f M...H>J.e. tT) ~ e'l iGft-4 C:V!IJ. lr'i ~ tVf!;.ol:>tlll o,; ~ L./- (. ¥r~ "} ~ 

c . Seller intends to develop Williamsburg Commons a : 
JJ ; residential community and in connection therewith to sub1 

name Williamsburg Commons Homeowners Association which ur 
formation will become a nonstock, not-for-profit organizat j 
("Homeowners Association"); and 

D. Seller intends to provide Purchaser wi t h certe 
information pertaining to the Property and the Homeowne 
Association, including but not limited to a Declaration 
covenants, conditions and restrictions, pursuant to which t 
Property is to be submitted to the Homeowners Association 
which the Purchaser and other residents of Williamsburg Commo 
will be members ("Declaration 11

); ·the Bylaws ( 11 Bylaws"), t 
Information Brochur e ("Information Brochure"), any Rules a 
Regulations and other documents pertaining to the Homeowne 
Association, (collectively, as the same may be amended from ti~ 
to time, the 11 Homeowners Association Documents"). 

NOW, THEREFORE, in consideration of the mutual covenan· 
herein contained and other good and valuable consideration , t : 
receipt and sufficiency of which are hereby acknowledged, t l 
parties, intending to be legally bound hereby agree as follows: 

1. AGREEI1ENT TO SELL AND PURCHASE. 

Seller agrees to sell and Purchaser 
the Property upon the terms a nd sub ject 
contained herein. 

1 of 12 
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···--... ··- -· ............ _______ ,.. .... .... ...; ...... -l""~I>."":J .... ~ , ,....., , 

'substantiaiiy completed within two (2) years after the date o j 
this Agreement, then notwithstanding any provisions of thi! 
Agreement to the contrary, either Purchaser or Seller shall have 
the option to terminate this Agreement by written notice to the 
other party, in which event the Deposit shall be returned tc 
Purchaser, whereupon this Agreement shall be of no further force 
and effect and neither party shall have any further obligation or 
liability unto the other on accoun·t of this Agreement. . If Seller 
or Purchaser exercises such option, Seller s hall not be liable to 
Purchaser for delays in the completion of the construction of the 
Property. 

4.4 INSPECTION. Seller shall notify Purchaser in 
advance of Settlement that the Property is ready for inspection. 
Upon receipt of said notice, Purchaser shall promptly arrange for 
an appointment with a representative of Seller at the Property 
for the purpose of making a walk-through inspection of the 
Property. At the time of such inspection, Seller's form of 
Property Acceptance Form shall be completed and executed by 
Purchaser and the representative of Seller. Purchaser agrees to 
attend such inspection of the Property and participate in 
completing the Property Acceptance Form prior to Settlement. At 
Settlement the Property shall be in substantially the same 
physical condition as it is on the date of -inspection. Failure 
of Purchaser to contact Seller for an appointment to inspect the 
Property, or failure of Purchaser to attend inspection of the 
Property on the date and time agreed upon with Seller, will 
constitute full acceptance of the Property by Purchaser in its 
"as is" condition, and settlement will proceed on that basis. 

4.5 MODEL AND DISPLAY ITEMS. Purchaser acknowledges 
and agrees that any decorations, furniture, furnishings, personal 
property, wallpaper, built- in features, appliances, lighting 
fixtures, additional plantings or landscapi ng and the like 
contained in any model unit of Williamsburg Commons are for 
demonstrative purposes only, and are not included in the Property 
which is the subject of this Agreement. I dentification of said 
items may be obtained from Seller's sales representatives. 

4.6 PLANS. Purchaser hereby acknowledges and agrees 
that any fl~or plans , renderings, drawings , site plans , and the 
like furnished by Seller to Purchaser - or otherwise obtained by 
Purchaser which purport to depict the Property, or any portion 
t hereof, are merely approximations, and do not necessarily 
reflect the actual as-built condition of the same. 

4 .7 WARRANTIES. PURCHASER HEREBY WAIVES ANY AND ALL 
WARRANTY RIGHTS PROVIDED BY SECTION 55-70 . 1 OF THE CODE OF 
VIRGINIA OR AT COMMON L~W. ALL WARRANTIES, OTHER THAN THOSE 
WHICH THE SELLER EXPRESSLY PROVIDES TO PURCHASER I N THE "BUILDERS 
LIMITED WARRANTED" TO BE PROVIDED BY SELLER TO PURCHASER AT TIME 
OF SETTLEMENT HEREUNDER ARE HEREBY FOREVER EXCLUDED . NOT IN 
DEROGATION OF THE FOREGOING, THE SELLER AGREES, WITHOUT 
RECOURSE, TO ASSIGN ALL GUARANTEES AND W~TIES FROM 
CONTRACTORS, SUBCONTRACTORS OR SUPPLIERS OF MATERIALS RUNNING IN 
FAVOR OF SELLER, AND TO ASSIGN TO THE PURCHASEn ANY 
MANUFACTURERS'S WARRANTIES COVERING THE EQUIPMENT INSTALLED IN 
THE PROPERTY WHICH ARE ASSIGNABLE . 

5. SETTLEMENT ON PURCHASE AND SALE, 

S;l SETTLEMENT DATE. Settlement shall be held on or 
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anticipates that the Property will not be substantially complete 
by the Settlement Date, Seller may, by giving Purchaser at lea~ 
five (5) days prior written notice thereof, extend the date s E 

,for Settlement for up to~e h~ndred eighty (180) additional day 
to a date no later than~ ~ year_..s' following the date of fu l 
execution of this Agreement. Seller shall not be liable for qn 
delay in the prosecution or completion of the work caused by (a 
the act or neglect or default of the Purchaser, or (b 
unavailability of public utilities or electricity to th• 
Condominium Project or the Unit, or (c) damage by fire 
earthquake, weather or other casualty for which Seller is not 
responsible, or (d) the act, failure to act, or other delays b) 
Fairfax County or any other governmental body with respect to the 
issuance of any required governmental permits including thE 
Residential Use Permit or the Site Plan or the Subdivision Plat, 
or (e) strikes, walkouts or any other acts of employees or 
suppliers of labor or materials over which Seller has no control, 
(f) weather conditions, or (g) any factor beyond Seller's 
control. In any such event, Seller has the option to extend the 
time fixed for the substantial completion of work for a period 
equivalent to the time loss by reason of any of the above causes. 

5.3 EXTENSION OF SETTLEMENT DATE FOR CASUALTY AND 
CONDEMNATION. Should the Property be substantially damaged or 
destroyed by fire or other casualty or cause to such an extent 
that Seller shall be unable to repair or restore t he Property 
prior to the Outside Settlement Date discussed below in Section 
5.4, or should any portion thereof be taken or affected by any 
condemnation (or conveyance in lieu thereof) prior to Settlement, 
then either party may terminate this Agreement upon written 
notice to the other, provided, however, that Purchaser shall have 
no right to terminate this Agreement in the event that such 
casualty or condemnation (or conveyance in lieu thereof) affects 
only the common area of the Homeowners Association and does not 
or will not materially affect Purchaser's use and en j oyment of 
the Property. In the event of such termination, Seller shall 
refund the Deposit to Purchaser and thereupon ne ither party shall 
have any rights or liabilities unto the other on account of this 
Agreement. If either party elects not to terminate this 
Agreement, then the last date set for Settlement shall be 
extended, subject to the provisions of Section 5.4 hereof, for 
such period as shall be reasonably ·required to complete the 
Property in accordance with the provisions of this Agreement. 

~ 
5.4 OUTSIDE SETTLEMENT DATE. Notwithstanding any 

t
~l other provision of this Agreement to the contrary, in no event 
\II shall Seller have any right to ext~nd the Settlement Date to a 
~ date which is more than~ _;,n year£ after the date of execution 
~of this Agreement. "~ J 

~ 6. SETTLEMENT. 

6.1 CONVEYANCE OF TITLE . The consummation of the 
purchase and sale of the Property contemplated under this 
Agreement is referred to throughout this Agreement as 
"Settlement". At Settlement, Seller s hall convey the Property to 
Purchaser by a general warranty deed, free and clear of all 
encumbrances except (a) the provisions of the Homeowners 
Association Documents and all rights, easements, and assessments 
created thereby, (b) current ad valorem taxes not yet due and 
payable, (c) restrictions, conditions, reservations, limita t ions, 
covenants, easements, permitted encroachments onto public space, 
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material adverse affect on the development and contemplated u 
of the Property, (e) easements affecting the Property 
Williamsburg Commons which are contained in right-of-way deeds c 

in condemnation suits, including rights-of-way which Seller sha: 
have the right to convey and dedicate to public or private u ~ 
both before and after the Settlement Date, provided such right~ 
of-way do not have a material adverse affect on the developmer 
and contemplated use of the Property, (f) zoning and subdivisic 
laws and ordinances (g) any matters which are disclosed by t r. 
Site Plan, the Subdivision Plats, or which would be disclosed b 
a visual inspection or survey of williamsburg Commons, (h) th 
deed of trust, if any, utilized by Purchaser to finance th 
purchase of the Property, (i) the standard printed for1 
exceptions contained in an owner's policy of title insurance i 1 
the -form customarily issued in the commonwealth of Virginia, an< 
(j) any other encumbrances affecting the Property or Williamsbur~ 
Commons which are waived or accepted by Purchaser as provided ir 
Section 6.2 hereof. The reservation of Seller's rights to conve~ 
and dedicate easements and rights-of-way referred to in this 
Section 6.1 shall be included as a provisions in the Homeowners 
Association Documents and/or other recordable documents, 
including the aforesaid general warranty deed. 

6.2 TITLE DEFECTS. If Seller is unable to convey 
title to the Property as provided in section 6 . 1 above, then 
Seller, though not obligated to cure any objections or defects in 
title , shall be afforded a reasonable time (not less than thirty 
(30) nor more than one hundred eighty (180) days) within which to 
cure any objections or defects in title of which Purchaser 
advises Seller, with the settlement Date to be extended, if 
necessary and subject to the limitation set forth in Section 6.4 
hereto, to afford such time. If Seller does not cure such 
objections and defects , then Purchaser may either (a) accept 
title to the Property subject to such objections or defects and 
close the transaction , without any decrease in the purchase price 
or any claim against Seller , or (b) terminate this Agreement and 
thereupon receive a refund of the Deposit paid pursuant to 
Section 3 of t his Agreement. Upon the return of the Deposit by 
the Seller to Purchaser, Seller shall be released and relieved of 
any liability to Purchaser and this Agreement shall thereupon be 
null and void. 

6.3 SETTLEMENT; SETTLEMENT COSTS. Settlement is to be 
made at the law office of Fox & Proffitt, P.C. 9401 Lee Highway, 
Suite 402, Fairfax, Virginia 22031. Purchaser shall have the 
right to have counsel of its own choice attend Settlement at its 
expense on its behalf. Seller shall pay the Virginia grantor's 

\ =h~r~~;~ c;o~~t~Aifj~f\.~l~~~~~~~!tl~1~~~ gig+Ji~if ~}2~(i~t{~~B~" 
~ut not limited to examination of t itle, settlement attorney's 

fee, all loan · fees, mortgage title insurance, notary's fee, 
survey, and all -city, county and state transfer taxes, state 
stamp and recording charges for the deed and purchase money deed 
of trust, if any. In addition, all costs incurred in connection 
with obtaining Purchaser's purchase money financing for the 
acquisition of the Property, if any, shall be paid by Purchaser, 
including, but not limited to, any mortgage lender' s loan 
origination fee ( if applicable) , plus any other fees, prepaid 
expenses or escrows required by any mortgage lender of Purchaser 
at time of loan application of Settlement shall be at the cost of 
Purchaser. All optional or elective services or charges, 
including but not limited to owner' s title insurance , shall be at 
the cost of Purchaser. 
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not be deemed to be, and shall not be, an advance payment of an 
regular or special Assessments thereafter due and payable wit: 
respect to the Property. In addition, Purchaser shall, a : 
Settlement, pay to the Association and the regular Assessment fo; 
the Unit which will be levied for the· calendar month followin< 
the Settlement Date, plus payment to the Association (oi 
reimbursement to Seller if previously paid by Seller to thE 
Association) of a prorated portion of such regular monthl~,: 
Assessment for the calendar month of settlement, such proratio~ 
to be based upon the number of days r emaining in the month of 
Settle~ent, including the date of Settlement. 

6.5 TAXES. Estimated real property taxes and any 
assessments on the Property shall be prorated as of the date of 
Settlement. Seller and Purchaser agree to make an appropriate 
adjustment between themselves when the actual charges are 
ascertained. Any supplemental tax bill that may be issued based 
upon completion of the Unit shall be paid by Purchaser. 
Purchaser shall assume, at the time of Settlement, whatever 
annual benefit charges for water and sewer services as may be 
assessed or levied against or applicable to the Property by the 
ultimate authority, public or private, which will bring water and 
sewerage facilities to the Property. Deferred connection benefit 
charges applicable to the Unit, if any, shall be prorated as of 
the date of Settlement and assumed thereafter by Purchaser. 

6.6 POSSESSION. Seller shall grant Purchaser 
possession of the Property immediately following Settlement. 

6.7 DOCUMENTS . At Settlement, Seller and Purchaser 
shall execute such documents and instruments as shall be 
necessary or appropriate to carry out the terms of this 
Agreement . 

6.8 SELLER'S PERFO~~CE. Purchaser's acceptance of 
Seller's general warranty deed to the Property· and the settlement 
of this transaction shall constitute an agreement by Purchaser 
that Seller has fully performed all of its agreements, 
obligations, and responsibilities under this Agreement, and no 
performance of any agreement, obligation , or representation of 
Seller shall· survive Settlement, except the warranties of title 
contained in the Deed. 

7. THE HOMEOWNERS ASSOCIATION AND RELATED 'HOMEOWNERS 
ASSOCIATION DOCUMENTS. 

8 . 1 SELLER'S DELIVERIES. Prior to Settlement under 
this Agreement, Seller shall deliver to Purchaser copies of, and 
Purchaser will execute a receipt for, the following materials: 

· (a) The proposed Declaration by which the 
Homeowners Association will be established; 

(b) The proposed By-Laws 
Association; 

of the Homeowners 

(c) The proposed Rules and Regulations of the 
Homeowners Association; 

(d) The Information Brochure summarizing in 
narrative form some of the characteristics of the 
Homeowners Association and its operation; and 
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8.2 THE HOMEOWNERS ASSOCIATION. Purchase 
acknowledges and understands that the Property will be part of a 
Homeowners Association bearing the name of Williamsburg Common t 
be constructed upon the land shown in the Site Plan. Purchase 
further acknowledges and understands that · the Property consist 
only of the real property that is legally and particularl: 
described in this Agreement and that the remaining propert : 
within Williamsburg commons shall be divided among othe: 
residential building lots and common areas, all as shown on th< 
Site Plan and as provided in the Declaration which Seller has, OJ 
will have, recorded in the Land Records of Fairfax County , 
Virginia, prior to Settlement . Purchaser understands that , 
subject to the reservation by Seller herein of certain right~ 
including the right to use the Swimming Pool and Pool House for 
the period of time set forth in the Homeowners Associatior. 
Documents, as well as rights-of-way and utility easements, the 
rights of use and easements with respect to the common areas will 
be governed by the Declaration, the By-Laws of the Homeowners 
Association, and the Rules and Regulations as are promulgated by 
the Homeowners Association. Purchaser further understands that 
the Homeowners Association, which will be composed of Seller and 
all other owners of the residential bui lding lots within 
Williamsburg Commons, will be responsible for the maintenance and 
operations of the common elements of the Homeowners ·Association 
and the grounds maintenance of all exterior common areas and all 
lots, including the Property, located in Williamsburg Commons. 
Purchaser acknowledges that the owner of each residential 
building lots in Williamsburg Commons will be required to be a 
member of the Association, to abide by its By-Laws and Rules and 
Regulations, and to pay periodic assessments for the mai ntenance 
and operation of the Homeowners Association, all as provided in 
the Declaration. The annual budget for the Homeowners 
Association, set forth in the materials to be furnished to 
Purchaser, which reflects estimated assessments to be paid by 
Purchaser is believed by Seller to be reasonably accurate, but it 
is only an estimate and may be adjusted by appropriate action of 
the Association from time-to-time pursuant to the By-Laws of 
Williamsburg Commons. Purchaser further understands and 
acknowledges that the Homeowners Association shall have sole and 
exclusive authority to regulate all landscaping and landscaping 
features upon the Property, and the Purchaser shall not have any 
authority or right to install, construct, alter, or remove any 
landscaping or landscaping features located on the Property. 
PURCHASER ACKNOWLEDGES AND AGREES THAT THE PROPERTY SHALL BE 
PURCHASED SUBJECT TO THE DECLARATION, THE BYLAWS, AND THE RULES 
AND REGULATIONS OF THE HOMEOWNERS ASSOCIATION, AND PURCHASER 
AGREES TO SUBSCRIBE TO AND ABIDE BY THE DECLARATION, THE BY-LAWS, 
AND THE RULES AND REGULATIONS OF THE HOMEOWNERS ASSOCIATION. THE 
DECLARATION, THE BY-LAWS, AND THE RULES AND REGULATIONS OF THE 
HOMEOWNERS ASSOCIATION ALONE WILL GOVERN THE HOMEOWNERS 
ASSOCIATION. 

8.3 CHANGES OR AMENDMENTS IN THE HOMEOWNERS 
ASSOCIATION DOCUMENTS. Seller may at any time, without the 
approval of Purchaser, make such changes or amendments in the 
Declaration which do not materially and adversely affect the 
rights of Purchaser or the value of the Property, and such 
changes or amendments shall not affect the rights and liabilities 
of the parties under this Agreement or be a cause or a reason for 
termination or revision of this Agreement. 
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NULL AND VOID AND OF NO FORCE OR EFFECT AND SHALL BE DEE!IIED TO B 
A DEFAULT ON THE PART OF PURCHASER HEREUNDER. 

9 . 2 SUBORDINATION. This Agreement and all rights o . 
Purc haser hereunder are subject and subordinate to any deed o. 
trust or mortgage now or hereafter encumbering Williamsbur< 
Commons or the Property. Unless this Agreement is expressl~ 
adopt ed and ratified by the holder of such deed of trust Ol 
mortgage (or by any purchaser therefrom) by written notice t< 
Purchaser within t hirty (30) days of such holder's or purchaser'~ 
acquiring fee title to the Property by foreclosure or deed 01 

other conveyance in lieu of foreclosure, such holder or 
purchaser, as the case may be, shall have no liability or 
obligations under this Agreement whatsoever, and this Agreement 
shall be terminated and shall be of no further force and effect. 

9.3 NOTICES. Any notice or other communication 
required or permitted under this Agreement must be in writing and 
delivered in person or sent by certified mail, postage prepaid, 
return receipt requested, to the address set forth on the Fact 
Sheet for the party to whom it is intended. 

9.4 
Agreement . 

TIME OF ESSENCE. Time is of the essence of this 

9.5 NO WAIVER. No failure of Seller's to exercise any 
power given such party hereunder or to insist upon strict 
compliance by the other party with its obligations hereunder, and 
no custom or practice of the parties at variance with the terms 
hereof, shall constitute a waiver of a Seller's right to demand 
exact compliance with the terms hereof. 

9. 6 SOLE AGREEMENT; l<10DIFICATIONS . THIS AGREEMENT 
SUPERSEDES ALL OTHER UNDERSTANDINGS AND AGREENENTS BETWEEN THE 
PARTIES AND CONSTITUTES THE SOLE AND ENTIRE AGREEMENT BETWEEN 
SELLER AND PURCHASER. ORAL REPRESENTATIONS NOT SET FORTH HEREIN 
CANNOT BE RELIED UPON AND ARE NOT BINDING ON EITHER SELLER OR 
PURCHASER. PURCHASER REPRESENTS THAT PURCHASER HAS NOT AND IS 
NOT RELYING UPON ANY WARRANTIES , PROMISES, GUARANTIES OR 
REPRESENTATIONS MADE BY ANYONE, INCLUDING SELLER OR ANYONE ACTING 
OR CLAIMING' TO ACT ON BEHALF OF SELLER , EXCEPT FOR THOSE 
EXPRESSLY INCLUDED IN THIS AGREEMENT \ · 

9 .7 BINDING EFFECT. The word "Purchaser" , as used 
herein , refers to the masculine, feminine, neuter , singular; or 
plural, as the indemnity of Purchaser or situation requires . 
This Agreement shall be binding upon Purchaser and the heirs, 
personal representatives, successors, and assigns of Purchaser, 
subject , however, to the restrictions on the right to assign set 
forth in§ 9.1 .hereinabove. 

9 . 8 DEFAULT. In the event Purchaser fails to cure any 
default under this Agreement within fifteen (15) days after 
written notice from Seller, then, at the option of Seller, Seller 
may ( i) terminate this Agreement and retain Purchaser's Deposit 
as full liquidated damages for such default, and if Seller so 
elects ·and so notifies Purchaser in writing, then Purchaser shall 
thereafter have no further rights or obligations under this 
Agreement, or (ii) seek such other remedies as are available in 
law or equity. Notwithstanding the foregoing, the failure of 
Purchaser to settle on the purchase of the Property when and as 
required herein shall be considered a defaul t for which Purchaser 
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cancel this Agreement, in which event Seller shall prompt] 
refund the Deposit to Purchaser and shall pay Purchaser the su 
of One Hundred Dollars ($100.00) as l iquidated damages for th 
damages Purchaser shall have suffered, whereupon no furthe 
rights, obligations, or duties shall exist between the partie 
hereto pursuant to the terms of this Agreement, or (iil see. 
specific performance of the Agreement but not damages . 

9.9 BROKERS. Each party hereby represents and warrant! 
to the other that Shannon & Luchs is the Listing Compan~ 
("Listing Company") and no other broker has been involved ir 
connection with this Agreement of Sale . The Seller and the 
Purchaser each confirm that disclosure of the agency 
relationships described below has been made in writing. Under 
the National Association of Realtors Code of Ethics, agents who 
are Realtors are obligated to treat fairly all parties to the 
transaction. 

The Seller and the Purchaser confirm that in 
connection with . the transaction described by this Agreement, the 
Listing Company, and their salespersons are acting on behalf of 
the Seller as the Seller's agent. 

9.10 AGENT'S FEE. The Seller shall pay the Listing 
Company compensation ("Agent's Fee") in an amount equal to Three 
Percent of the Base Purchase Price set forth on the Fact Sheet 
attached hereto as previously agreed upon between the Seller and 
the Listing Company . The Seller instructs the Settlement agent 
to disburse the Agent 's Fee to the Selling Company a t time of 
settlement hereunder; provided, however, that the Listing Company 
hereby acknowledges and agrees that in the event that Settlement 
hereunder does not occur for any reason whatsoever, the Listing 
Company shall not be entitled to any compensation in connection 
with this Agreement. 

9.11 SELLER STATUS. It is understood that Purchaser is 
purchasing a substantially completed Property and that Seller is 
not acting as a contractor for Purchaser in the construction of 
the Property. Purchaser acquires hereby no right, title or 
interest in or to the land, buildings or Property except the 
right and obligation to purchase the Property in accordance with 
the terms her~of upon the completion of the Property . 

9 ." 12 GOVERNING LAW. This 
relationships between the parties hereto 
interpreted in accordance with the laws 
Virginia . 

Agreement and all the 
shall be construed and 
of the Commonwealth o f 

9 .13 SEVERABILITY . The prov~s~ons of. this Agreement 
are intended to be independent, and in the event any provision 
hereof shall be declared by a court of competent jurisdiction to 
be invalid, illegal, or unenforceable for any reason whatsoever, 
such illegality, unenforceability, or invalidity shall not affect 
the remainder of the Agreement. 

9.14 UNSOLD LOTS; RESERVATION OF RIGHTS BY SELLER . 
Until such time as all of the lots in Williamsburg Commons are 
sold, Seller reserves the right to make any use whatsoever of 
unsold lots, the co~non elements, the streets, and the main 
entrance of Williamsburg Commons , that may be legally permitted, 
including leasing of said lots and all activities necessary for 
or related to its sales and construction program. Purchaser 
recognizes and acknowledges his understanding that in order to 
accomplish Seller's ·construction program, trucks , construction 
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possession to the Purchaser hereunder. Any violation of thi. 
provision may, at the election of Seller, be considered , 
material breach of this Agreement. In addition, Purchaser shal: 
indemnify and hold Seller harmless from and against any and al: 
costs, expenses, claims and liabilities, including without 
limitation litigation costs and attorneys' fees, incurred hj 
Seller as a result of · the entry to the Property or thE 
construction site prior to Settlement by Purchaser, its 
employees, agents, subcontractors, licensees or invitees. 

9.16 AUTHORITY TO CONTRACT ; TERMINATION. Purchaser 
represents and warrants to Seller that it has the requisite 
authority to enter into this Agreement and perform its 
obligations hereunder without the consent or joinder of any other 
person or entity. The person executing this Agreement on 
Purchaser's behalf has the authority to bind Purchaser hereto 
with his signature. This Agreement shall terminate automatically 
if the Purchaser (or anyone of them if the Purchaser is more than 
one person) files for . or is adjudicated a bankrupt, makes an 
assignment or other similar arrangement for the benefit of 
creditors, or dies (if a natural . persan), unless Seller shall at 
its sole discretion elect in writing that this Agreement shall 

termi ate on account of any of the foregoing. 

IN WITNESS WHEREOF, and intending to be legally bound, 
the undersigned parties have caused this Agreement to be duly 
executed under seal as thei r free act and deed for the uses and 
purposes herein contained on the dates indicated below benea th 
the~r respective signatures. L 1 •' 1 " ·+I- [;lAJ~ 1 
Thi$ <!..-tHJ1'rl\c;f' j~ .$ttb'le-4-TQ ?.vrv<J.,~_, 4frFOIIA~ Wtt#JIN . 
~ 1 L " c!. • '1'\-1,...-lf c!J. (Mod' f='i~ ~c.. ra.o C.O/Jfiri(A-Tt pi() . 
~- ·1 t>f Yl~ \<. I'URCHASER: 

SELLER: 
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Date: pjtf.,jqr 
I I 
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Property Address: 
Lot 6, Williamsburg Commons 
Fairfax County, Virginia 

$ 175.000.00 Lot price 
$ 46G.899:ft0 Base Price for House with Standard Unit 

j 4?~,D'Vll .,.o Finishes (See Addenda a t tached to this 
Fact Sheet). 

$ ___________ Unit Extras and Finish Work for Above-

j Standard Unit Finishes{See Addenda 
!o50, OTtO attached to this Fact Sheet). 

s,y?-M'o. 00 Total Price 

of Sales Price: 

('Njjj}!f !rl ptfl 

Completion 

Sellers· 

$ 40 . 000 00 Deposit Paid at Contract Signing 

$ ~~---=~~Additional Deposit to be Paid {if any) 
lD} 0-'?P 0'0 

$__.5~.00 Cash f rom Purchaser at Settlement 

and Closing: 

Anticipated Completion Date of Unit:: July 1. J992 

Settlement Date: .Inly 12. 1992 - Av1v; 

Purchaser Name : Jerome and Gail Kozak 
Address: 2602 Oak Ledge Ct., Vienna, Va . 

Phone: {Home) {703) 938-5283 {Office) {_) 

Signature' ~·f:WL 
u~~oza . 

Signature: ~ 
7Gail Koz~ 

" 

David N. Talton 
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AMEND:MENT 
TO 

AGREEMENT OF SALE 
AND 

CONSTRUCTION CONTRACT 
WILLIAMSBURG COMMONS 

VIENNA, VIRGINIA 

THIS AMENDMENT TO AGREEMENT OF SALE AND CONSTRUCTION 
CONTRACT is made and entered into this fit/. day of .4/1/./a-}uy , 1992 by 
and between DAVID N. TALTON and AMY ELAINE TALTON, husband and 
wife (collectively the "Seller"); and JERO:ME KOZAK and GAIL KOZAK, 
husband and wife (collectively the 11Purchaser"). 

RECITALS: 

R-1. Purchaser has previously entered into an Agreement of Sale dated 
November 25, 1991, as modified by Amendment to Agreement of Sale of even 
date herewith, (collectively the "Purchase Agreement"), for the purchase of Lot 6, 
Williamsburg Commons (the "Lot") and the construction of a dwelling and related 
improvements thereon known as the George Reid House (modified Nicolson) (the 
"Improvements"), for the Purchase Price and upon the terms and conditions set 
forth in the Purchase Agreement 

R-2. Seller desires and Purchaser has agreed to modify the Agreement of Sale to 
provide for the Purchaser to close and settle on the Lot upon the terms and 
conditions set forth in the Purchase Agreement as modified hereby, and to further 
proVide for the completion of construction of the Improvements thereafter, also 
upon the terms and conditions of the Purchase Agreement as modified hereby. 

148 

PLAINTIFF'S 
EXHIBIT 

16 ~ 



·· ,/ 

NOW, THEREFORE, in consideration of the sum of ONE DOLLAR 
($1.00) cash in hand paid, and other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, the parites hereto agree as 
follows: 

1. PURCHASE AGREEMENT MODIFICATION. The Seller and 
Purchaser hereby modify and amend the Purchase Agreement as follows: 

(a) Purchaser shall close and settle on Lot 6 within five (5) days 
of notification thereof by the Seller to the Purchaser at the offices of John F. 
McManus, Esq. of the law finn of Blankingship & Keith, 4020 University Drive, 
Suite 312, Fairfax, Virginia 22030. 

(b) The Lot shall be conveyed in the then current stage of 
construction of the Improvements. 

(c) The Lot shall be conveyed free and clear of liens. Title to the 
Lot shall be good, marketable and insurable by a licensed title company. Seller 
warrants that Purchaser shall be able to obtain an owners title insurance policy 
which, upon completion of construction of the Improvements, shall provide 
affirmative coverage against mechanics' and/or materialmen's liens. Seller further 
warrants that the title insurance company shall make available affirmative 
coverage insuring the Lender against mechanics' and materialmen's liens. 

(d) The Purchase Price of the Lot shall be deemed for all 
purposes to be ONE HUNDRED SEVENTY-FIVE THOUSAND AND N0/ 100 
DOLLARS ($175,000.00). 

(e) The total Base Purchase Price for the Improvements: 
exclusive of additions thereto for Unit Extras and Finish Work for Above-Standard 
Unit Finishes, is FOUR HUNDRED SEVENTY-F1VE THOUSAND AND 
N0/100 DOLLARS ($475,000.00), computed as the difference between the 
$650,000.00 total Base Purchase Price set forth in the Purchase Agreement less the 
$17 5, 000.00 purchase price for the Lot. 

(f) Purchaser agrees to close on a loan ("Loan") from Southern 
Atlantic Mortgage, a division of Virginia First Savings Bank, F.S.B., 1308 Devil's 
Reach Road, Woodbridge, Virginia 22194 ("Lender") in the principal amount of 
FIVE HUNDRED TWENTY THOUSAND AND N0/ 100 DOLLARS 
($520,000.00) simultaneously with the closing and settlement on the Lot. The 
Loan shall be made pursuant to the terms and conditions set forth in that certain 
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Loan Commitment Letter dated October 9, 1992, incorporated herein by this 
reference ("Loan Commitment"). 

The Loan shall provide that $45,000.00 of the $520,000.00 Loan amount 
shall be made available at the initial closing to be applied toward the $175,000.00 
Purchase Price of the Lot, with the $130,000.00 balance of the PUrchase Price of 
the Lot, less the $40,000.00 Deposit previously paid by the Purchaser to the Seller, · 
to be paid by Purchaser at the initial closing in cash or current funds. 

The $475,000.00 balance of the $520,000.00 total Loan Amount, shall be 
available to pay Seller for the $475,000.00 total Base Purchase Price of the 
Improvements in accordance with the dn!.w schedule attached to and made a part · 
of the Loan Commitment. Amounts drawn down on the Loan and disbursed to or 
for the benefit of Seller, shall be applied toward and reduce the unpaid balance of 
the Purchase Price. · 

Notwithstanding anything else contained hereinto the contrary, it is 
understood and agreed that Purchaser may, at his sole option, take a permanent 
loan from some institutional lender other than the Lender, or Purchaser may, 
subject to the terms and conditions set forth in the Loan Commitment, at his sole 
option, convert the Loan into a pennanent loan from Lender. 

Seller and Purchaser agree that each shall bear the costs of closing and 
settlement on the Lot and the Loan in accordance with the pro-fonna "HUD-1" 
Settlement Statement attached hereto and made a part hereof. Each party 
acknowledges and agrees that the numbers reflected on the Settlement Statement 
attached hereto are an estimate and may be subject to change of the actual 
amounts. 

Purchaser and Seller agree to .cooperate with the Lender and the title 
insurance company insuring the Loan, including providing infonnation as 
requested, the execution of a promissory note and deed of trust seeming the 
Lender, the execution of standard title insurance company indemnity a."'ld affida.,.'it, 
requests for _construction loan draws, the prompt payment to the Seller of any 
construction loan proceeds received by the Purchaser from the Lender, and all any 
other documents related thereto. Seller shall pay the cost of any title bringdowns, 
and inspection fees, required by Lender during construction, and Seller shall 
provide at Seller's sole cost and expense any legal opinions that may be required 
by Lender. Seller shall. also be obligated to pay all interest accruing on the Loan 
until a Residential Use Permit bas been issued by Fairfax County, at which time 
and thereafter, the Purchaser shall bear all interest accruing on the Loan or any 
other loan that the Purchaser may place on the Lot and Improvements. Upon the 
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date that a Residential Use Permit has been issued by Fairfax County for the Lot 
and Improvements, Seller shall immediately give Purchaser notice thereof. 

(g) At time of completion and delivery of possession of the 
Improvements. pursuant to ·the terms and conditions of the Original Agreement as 
modified, Seller shall reimburse Purchaser the following amounts in the manner 
hereinafter provided: (i) the sum of Four Thotisand and No/100 Dollars 
($4,000.00) for rent and related expenses incurred by Purchaser, computed at the 
rate of $1,000.00 per month for the period starting August 15, 1992 and ending 
December 14, 1992; plus (ii) the sum of Three Thousand Seven Hundred Ninety 
and No/100 Dollars ($3,790.00) computed as one half of the $7,580.00 credit 
referred to in Paragraph 6.3 of the Original Agreement; plus (iii) the sum of Seven 
Thousand Five Hundred and No/100 Dollars ($7,500.00) computed as one-half of 
the $15,000.00 credit which Seller has agreed to give to Purchaser for settlement 
and related costs. The foregoing credits shall be paid by a disbursement directly 
from the Lender to Purchaser at the time of the last draw set forth on the Draw 
Schedule, which disbursement to the Purchaser shall be reduced by the amount of 
Unit Extras and Finish Work for Above-Standard Unit Finishes (collectively 
"Extras") reflected on the attachment hereto plus such. other Extras as Seller and 
Purchaser may also agree. The Seller shall join in with Purchaser at time of the 
intitial closing on the Lot and Loan in signing a written directive to Lender to 
make the disbursement to Purchaser in accordance with this paragraph and that all 
other disbursements are to be made directly to David N. Talton. It is further 
agreed that the amount to be disbursed to Purchaser by the Lender shall be 
credited toward and reduce the remaining unpaid balance of the Purchase Price. 

(h) At the time of closing and settlement on the Lot, Seller shall 
reimburse Purchaser the sum of Eleven Thousand Two Hundred Ninety and 
No/100 Dollars ($11,290.00), which amount is made up of the following: (i) the 
sum of Three Thousand Seven Hundred Ninety and No/100 Dollars ($3,790.00), 
computed as one half of the $7,580.00 credit referred to in Paragraph 6.3 of the 
Original Agreement; plus (ii) the sum of Seven Thousand Five Hundred and 
No/100 Dollars ($7,500.00) computed as one half of the $15,000.00 credit which 
Seller has agreed to give to Purchaser for closin~ and related costs. 

(i) Seller shall also reimburse Purchaser the sum of $4,000.00 as 
the credit set forth in Paragraph l(b) of the Amendment of even date herewith, 
which reimbursement shall be paid at the same time as provided in said Paragraph 
l(b) of the Amendment. 
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G) All adjustments for real estate taxes related to the Lot and 
Improvements shall be made as of the date of recordation of title to the Lot in the 
name of the Purchaser. 

(k) All deposits paid and to be paid by the Purchaser under the 
terms of the Purchase Agreement shall be applied toward the cost of the 
Improvements in accordance with the Purchase Agreement as modified hereby. 

(I) At time of completion and delivery of possession to Purchaser 
of the Improvements in accordance with the terms and conditions set forth in the 
Purchase Agreement, Purchaser agrees to immediately thereupon convert the Loan 
into a permanent loan, whereupon Seller shall be released from liability in . 
connection with the Loan. · 

2. CONTRACT WORK. Seller agrees to construct the 
Improvements described in the Purchase Agreement, which Purchase Agreement is 
incorporated herein by this reference. The work to be performed by Seller in 
completing the Improvements is called the "Work" in this Construction Contract. 
Purchaser acknowledges and agrees that Seller shall have the right at their sole 
discretion to enter into a contract with Talton Brothers Construction Co., Inc. 
("TBCC") a Virginia corporation, for the construction of the Improvements, 
provided, however, that Seller shall not be relieved in any way of their obligations 
pursuant to the Purchase Agreement as modified hereby, and further provided that 
Purchaser shall have no rights or obligations with. respect to TBCC, contractual or 
otherwise, on account of any contract between Seller and TBCC. 

3. PERFORMANCE STANDARD. The Work is to be performed and 
completed in accordance with the terms and conditions set forth in the Purchase 
Agreement and in accordance with all requirements of law. "Completion" includes 
obtaining all certi:ficates of occupancy from appropriate authorities of Fairfax 
Cmmty, Virginia. Seller in performing this Construction Contract will pro.vide all 
labor, tools, scaffolding, equipment, and supplies for the performance of the Work. 

4. CONTRACT COST. For Seller's complete performance of the 
Work, exclusive of the $175,000.00 Purchase Price for the Lot and exclusive of 
any Extra Items and Finish Work for Above-Standard Unit Finishes, Purchaser 
shall pay Seller the sum of FOUR HUNDRED SEVENTY-FIVE THOUSAND 
AND N0/100 DOLLARS ($475,000.00). 

5. TTh1E PERIOD. Seller agrees to complete the Work at the times 
specified in the Purchase Agreement. To enable the Work to be prosecuted in an 
orderly and expeditious manner, Purchaser agrees not to cause any other work to 
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be done to the Lot or to any of the Improvements, or which would in any way 
interfere with the progress or completion of the Work, without the express prior 
agreement of Seller. 

6. TOOLS, MACHINERY EQUIPMENT. Purchaser assumes no 
liability or responsibility for the care, safety, or preservation of any tools, 
machinery, equipment, material, or supplies and all risks thereof are assumed by 
Seller. 

7. PROTECTION OF PERSONS AND PROPERTY. Seller shall 
be responsible for initiating, maintaining, and supervising all safety precautions 
and programs in connection with the performance of the Contract. 

The Seller shall take reasonable precautions for safety of, and shall provide· 
reasonable protection to prevent damage, injury or loss to: 

a. Seller's employees and other persons who may be affected 
thereby; 

b. the Work and materials and equipment to be incorporated 
therein; and 

c. other property at the site or adjacent thereto. 

The Seller shall give notices and comply with applicable laws, ordinances, 
rules, regulations and lawful orders of public authorities bearing on safety of 
persons and property and their protection from damage, injury or loss. 

The Seller shall promptly remedy damage and loss (other than damage or 
loss insured under property insmance p.aid for by the Seller during construction of 
the Improvements, whether such policies are in the name of the Seller, the 
Purchaser or in both names), to property at the site caused in whole or in part by 
the Seller, a contractor, a subcontractor, a sub~subcontractor, or anyone directly or 
indirectly employed by any of them, or by anyone for whose acts they may be 
liable and for which the Seller is responsible pursuant to this Paragraph 7, except 
for damage or loss attributable to acts or omissions of the Purchaser or anyone 
directly or indirectly employed by Purchaser, or by anyone for whose acts 
Purchaser may be liable, and not attributable to the fault or negligence of the 
Seller. 

8. INDE.tvfNITY. Seller agrees to indemnify and hold harmless 
Purchaser, its respective agents, servants, and employees of and from any and all 
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claims, losses, suits, damages, judgments, expenses, costs, and charges by reason 
of injuries or death suffered by any person or damage to property caused by Seller 
or its contractors in the performance of the Work. 

9. INSURANCE. Seller shall maintain such insurance as will 
protec't him from claims under workers' compensation acts and from claims for 
damages because of property damage or bodily injury, including death, that may 
arise from and dming operations under this Contract, whether such operations be 
by himself or by · any subcontractor or anyone directly or indirectly employed by 
either of them. A copy of the insurance certificate evidencing such coverage is 
attached hereto. 

.' 

10. CHANGE ORDERS. Upon the mutual consent of Seller and 
Purchaser, Seller and Purchaser may modify or change the Work so as to require 
the performance of extra Work for an additional Purchase Price upon such 
additional terms as the Seller and Purchaser may agree; provided that, if requested 
by the Seller, Purchaser shall sign a written Change Order for such performance of 
extra Work setting forth the additional Purchase Price for such extra Work 
together with the schedule for payment to Seller of the additional Purchase Price 
for the extra Work. In the event that Purchaser does not execute a Change Order, 
if requested by the Seller, then Seller shall not be obligated in any way to do the 
extra Work In the event that Purchaser does not execute a Change Order, whether 
requested to do so by Seller or not, Seller may elect at his sole and absolute 
discretion to complete all or any part of the extra W ark, and in the event that he 
elects to do all or any part of the extra W ark, the Purchaser shall be obligated to 
immecliately pay · to Seller upon demand therefore, the adclitional Purchase Price 
for the extra Work as it is completed. 

II. SELLER'S RESPONSIBILITIES. The Seller shall supervise and 
direct the Work, using the Seller's best skill and attention. The Seller shall be 
solely responsible for and have control over construction means, methods, 
techniques, sequences and procedures and for coordinating all portions of the 
Work under this Contract, unless the Purchase Agreement gives other specific 
instructions concerning these matters. 

Unless otherwise provided in the Purchase Agreement, the Seller shall 
provide and pay for labor, materials, equipment, tools, construction equipment and 
machinery, water, heat, utilities., transportation, and other facilities and services 
necessary for the proper execution . and completion of the Work, whether 
temporary or pennanent and whether or not incorporated or to be incorporated in 
the Work. 
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The Seller shall enforce strict discipline and good order among the Seller's 
employees and other persons carrying out work under the Purchase Agreement. 
The Seller shall not permit employment of unfit persons or persons not skilled in 
tasks assigned to them. 

Unless otherwise provided in the Purchase Agreement, the Seller shall pay 
sales, consumer, use, and other similar taxes which are legally enacted when bids 
are received or negotiations concluded, whether or not yet effective or merely 
scheduled to go into effect, and shall secure and pay for the building permit and 
other permits and governmental fees, licenses and inspections necessary for proper 
execution and completion of the Work . . 

The Seller shall comply with and give notices required by laws, ordinances, 
rules, regulations, and lawful orders of public authorities bearing on performance 
of the Work. · · 

The Seller shall be responsible to the Purcha.Ser for the acts and omissions 
of the Seller's employees, subcontractors and their agents and employees, and 
other persons performing portions of the Work under a contract with the Seller. 

The Seller shall keep the premises and surrounding area free from 
accumulation of waste materials or rubbish caused by operations under this 
Contract. At completion of the Work, the Seller shall remove from and about the 
Lot waste materials, rubbish, the Seller's tools, construction equipment, machinery 
and surplus materials. 

The Seller shall pay all royalties and license fees; shall defend suits or 
claims for infringement of patent rights and shall hold the Purchaser harmless from 
loss on account thereof, · but shall not be responsible for such defense or loss when 
a particular design, process or product of a particular maufacturer or manufacturers 
is required by thePurchase Agreement unless the Seller has reason to believe that 
there is an infringement of patent. 

The Seller shall maintain in a safe place _at the site one record copy of the 
Purchase Agreement, Addenda thereto and any Change Orders. Upon completion 
of the Work, copies of these documents Will be delivered to Purchaser. 
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12. NOTICES. All notices by either party to the other, to have any 
validity, must be in writing, addressed to them at the following addresses: 

Mr. and Mrs. Talton 
1Bre ("cu.yZ .. TI4o u.se ~­
y,e~~t\ , -Jt~G.J~1A • .z.:z.l~\ 

All notices are to be sent either by hand-dleivery, or by first class mail via the 
United States Postal Service. The notice shall be deemed given on the date the 
letter is delivered received if hand-delivered, or the date it is delivered by the US. 
Postal Service. 

Except as modified herein, the terms and conditions of the Purchase 
Agreement remain unchanged and in full force and effect. 

WITNESS the following signatures and seals: 

PURCHASERS: 

lb__,j , ~ J (SEAL) 
·l(}AJLKOZ 

SELLER: 

M~ d~~ :SEAL) 
DAVIDN. TALTON 

~~~·(sEAL)' 
LAINE TAL TON 
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ADDENDUM 

THIS ADDENDUM, made this ;(~ day of November, 1992 to that 
certain Agreement of Sale and Construction Contract dated November 
21, 1991 by and . between David N. Talton and Amy Elaine Talton, 
husband and wife, ("Seller") and Jerome Kozak and Gail Kozak, 
husband and wife, (~Purchaser~) 

W I T N E S S E T H 

THAT, for and in consideration of the sum of One Dollar 
($1.00) and other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, the parties hereto 
agree as follows: 

1. That should L(;!nder require an updated survey at ·the 
completion of the construction of Improvements, said survey 
eh~ll be at the eole expense of Seller. 

2. During the construction of the improvements, Seller shall 
render such performance to the Purchaser and/or Lender as may 
be required of the Purchaser by the terms of the loan 
documents betw~en Purchaser and Lender. 

EXCEPT as modified herein, all terms and conditions remain 
unchanged ~nd in full force ~nd effect. 

WITNESS the following signatureo: 

D~ 
iail Kozak 

keb\clients\koz~k.add 
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J21.greetnent of .Sa[e I 

TiiiS AGREEMENT OF SALE ("Agreement") is made this 14, day of May, 
1992, by and between DAVJD N. TALTON AND AMY ELAINE TALTON (collectively the 
"Seller"); and STEPHEN E. KITCHEN AND MARY SUE lOTCI-IEN (collectively 
the"Purchaser"), whose principal residence is 20 Portland Road, London, United Kingdom 
Wl14LA, telephone numbers (h) (011) 44-71-792-8211, and (w) (011) 44·71-412-4660 

A. Seller is the owner of approximately 9.50471 acres of land located along 
Courthouse Road in the Providence District of Fairfax County, Virginia which is currently being 
developed into approximately 38 proposed dwelling units and relawd uses known as 
Williamsburg Commons ("Williamsburg Commons"); 

B. Purchaser desires to purchase and Seller desires to sell to Purchaser 
proposed Lot 7, Williamsburg Commons as described on Exhibit A attached hereto, together 
with improvements thereon to be erected in substantial conformance with the building plans 
prepared by Nicholas Diffenbaugh as may be modified in writing from time-to-time by the 
parties hereto ("Building Plans") known as the modified Nicolson House, and with such 
additional items ns shall be expressly described on (1) Exhibit B attached hereto as being 
included within the Base Price of the Property, and (2) Exhibit C attached hereto as being Extra 
items which are not included within the Base Price of the Property but instead are improvements 
whose cost is in addition to the Base Price of the Property (collectively all of the land and 
improvements described in this Paragraph D are referred to in this Agreement of Sale as the 
"Property"); 

C. Seller intends to develop Williamsburg Common:; as a residential 
community and in connection therewith to submit Williamsburg Commons to a homeowners 
association regime under the name Williamsburg Commons Homeowners Association which 
upon forma tion will become a nonstock, not-for-profit organization ("Homeowners 
Association"); and · 

D. Seller intends to provide Purchaser with cenain infom1ation pertaining to 
the Property and the Homeowners Association, including but not limited to a Declaration of 
covenants, conditions and restrictions, pursuant to which the Property is to be submitted to the 
Homeowners Association in which the Purchaser and other residents of Williamsburg Commons 
will be members ("Declaration"), the Bylaws ("Bylaws"), the Information Brochure 
("lnfonnation Brochure"), any Rules and Regulations and other documents penaining to the 
Homeowners Association, (collectively, as the same may be amended from time to time, the 
"Homeowners Association Documents"). 

NOW, TIIEREFORE, in consideration of the mutual covenants herein contained 
and other good and valuable consideration, the. receipt' and sufficiency of which are hereby 
acknowledged, the parties, intending to be legally bound hereby agree as follows: 

1. AGREEMENT TO SELL AND PURCHASE. 

Seller agrees to sell and Purchaser agrees to purchase the Property upon the terms 
· and subject to the conditions contained herein. 

2. PURCHASE PRICE AND METIIOD OF PAYMENT. 

The total Purchase Price for the Propeny is SIX HUNDRED SIXTY FIVE 
THOUSAND DOLLARS, ($665,000), as further specified on the Fact Sheet attached hereto as 
Exhibit D and made a part hereof (the "Fact Sheet") and shall be paid as specified on the Fact 
Sheet. The amounts specified on the Fact Sheet as Cash from Purchaser and Cash from 
Mortgage Proceeds shall be paid to Seller at Settlement in Cash, by wire transfer, or by bank 
certified or cashier's check drawn on a bank doing business in the metropolitan Washington, 
D.C. area, or as may be approved by the Seller. Purchaser agrees that in the event Seller elects 
by giving written notice thereof to Purchaser, Purchaser shall immediately apply for financing 
from a lender selected by Seller for the purchase of the Lot and construction thereafter by the 
Seller of the improvements described in this Agreement ("Construction/Perm. Loan"), all at the 
same Purchase Price described in this paragraph 2. and on the Fact She<:t attached hereto, 
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. provided that Seller shall pay all costs and expenses incurred by Purchaser which exceed the 

c0sts and expenses which the purchaser would have incurred to finance the purchase of the 
Propeny without the Construction/Perm. Loan. If Seller elects to require Purchaser to obtain a 
Construction/Perm. Loan, Purchaser agrees to cooperate in promptly obtaining same and settling 
on the purchase of the Lot within five (5) days of issuance of a Construction/Perm Loan 
commitment. TI1erenfter, Seller will receive from Purchaser periodk payments not Jess often 
than once a month as the improvements are completed. All other terms and conditions of this 
Agreement shall remain unchanged. 

3. DEPOSIT. 

TI1e Deposit to be paid to Seller by Purchaser upon the execution of this 
Agreement, together with any other deposi ts to be paid by Purchaser in connection with the 
transaction contemplated by this Agreement, shall be received and applied by Seller toward the 
costs and expenses incurred by Seller in constructing the improvements to be conveyed to 
Purchaser at time of Settlement hereunder. The Deposit shall be credited to Purchaser at 
Settlement. If Settlement is not made under this Agreement, the Seller shall be responsible for 
delivering the Deposit to the party entitled to receive the Deposit pursuant to the terms of this 
Agreement. 

4. CONSTRUCTION: SELECTION: AND INSPECTION. 

4. I CONSTRUCTION AND SELECTION. 

Prior to Settlement, Seller shall substantially complete the construction of the 
Property pursuant to Seller's building schedule substantially in accordance with the Fairfax 
County approved site plan for Williamsburg Commons (the "Site Plan") and the Building Plans. 
Purchaser agrees to make complete selection of standards offered by Seller and also to make 
complete selection of the Extra items set forth on Exhibit C attached hereto, by August 14, I992 
days of Purchaser signing this Agreement. If Purchaser fails to sign and deliver the selection 
sheet to Seller within the aforesaid time period, then Purchaser shall be deemed to have waived 
the right to make selections and the selections made by Seller shall be deemed conclusively 
binding upon and acceptable to Purchaser. Seller shall have the right to substitute materials of 
comparable value with respect to pattern, design, color, utility and quality. Seller may make 
such changes or modifications to or deviations from the Site Plan and the Building Plans as may 
be required by any governmental authority or by any construction or pennanent lender or which, 
in the opinion of Seller, are required by site and job cqnditions and do not materially and 
adversely alter the size, quality, or value of the Propeny. 

4.2 COMPLETION. 

Seller shall endeavor to complete the construction of the Property on or before the 
Completion Date set forth on the Fact Sheet; provided, however, that if Seller shall be delayed at 
any time in the progress of construction by acts of God, labor disputes, Seller's inability to obtain 
materials and/or labor, inclement weather, and/or any other causes beyond the reasonable or 
practical control of Seller, then the Completion Date shall be extended for a number of days 
equal to the period of any such delay. For purposes of this Agreement, the Property will be 

'considered completed upon the issuance .of a Residential Use. Permit by the appropriate 
governmental authorities for the Propeny. Minor incomplete items shall not entitle Purchaser to 
delay Settlement, but shall be listed in a walk-through report prepared by Seller and Purchaser 
prior to Settlement. No portion of the Purchase Price may be withheld from Seller or deposited 
in escrow on account of incomplete work upon the Property at the time of Settlement; Seller 
agrees to complete all such' work within a reasonable period of time after Settlement, subject to 
weather conditions. For the purpose of complying with the Interstate Land Sales Full Disclosure 
Act, Seller, subject to the provisions of paragraph 4.3, undertakes and agrees to complete 
construction of the Propeny within a period of one {I) year after the date of this Agreement 
notwithstanding any longer period which may otherwise be provided for under this Agreement. 

4.3 FAILURE OF COMPLETION. 

·If the.Propeny is not substantially completed within one (I) year ·arier the date of 
this Agreement, then notwithstanding any provisions of this Agreement to the contrary, either 
.Purchaser or Seller shall have the option to terminate this Agreement by written notice to the 
,other pany, in which event the Deposit shall be returned promptly to Purchaser, whereupon this 
Agreement shall be of no further force and effect and neither party shall have any further 
obligation or liability unto th1 · 1t of this Agreement. If Seller or Purchaser 
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exercise; such option, ~efi~r shall not be liable to Purchaser fo, d~iays in the completion of the 
r:onstruction of the Property. 

4.4 INSPECTION. 

Seller shall notify Purchaser in advance of Settlement ·that tile Property is ready 
for inspection. Upon receipt of said notice, Purchaser shall promptly arrange for an appointment 
with a representative of Seller at the Property for the purpose of making a walk-through 
inspection of the Property. At the time of such inspection, Seller's form of Property Acceptance 
Form shall be completed and executed by Purchaser and the representative of Seller. Purchaser 
agrees to anend such inspection of the Property and participate in completing the Property 
Acceptance Form prior to Settlement. At Settlement the Property shall be in substantially the 
same physical condition as it is on the date of inspection. Failure of Purchaser to contact Seller 
for an appointment to inspect the Property, or failure of Purchaser to auend inspection of the 
Property on the date and time agreed upon with Seller, will constitute full acceptance of the 
Property by Purchaser in its "as is" condition, and Settlement will proceed on that basis. 

4.5 MODEL AND DISPLAY ITEMS. 

Purchaser acknowledges and agrees that any decorations, fumiture, furnishings, 
personal property, wallpaper, built-in features, appliances, lighting fixtures, additional plantings 
or landscaping and the like contained in any model unit of Williamsburg Commons are for 
demonstrative purposes only, and are not included in the Property which is the subject of this 
Agreement. Identification of said items may be obtained from Seller's sales representatives. 

4.6 £I...ANS.. 

Purchaser hereby acknowledges and agrees that any floor plans, renderings, 
drawings, site plans, and the like furnished by Seller to Purchaser. or otherwise obtained by 
Purchaser which purport to depict the Property, or any portion thereof, are merely 
approximations, and do not necessarily reflect the actual as-built condition of the same. 

4.7 WARRANTIES. 

PURCHASER HEREBY WAIVES ANY AND ALL WARRANTY RIGHTS 
PROVIDED BY SECTION 55-70.1 OF THE CODE OF VIRGINIA OR AT COMMON LAW. 
ALL WARRANTIES, OTHER TIIAN TilOSE WHICH THE SELLER EXPRESSLY 
PROVIDES TO PURCHASER IN TilE "BUll..DERS "LIMITED WARRANIED" TO BE 
PROVIDED BY SELLER TO PURCHASER AT TIME OF SETILEMEl'IT HEREUNDER 
ARE HEREBY FOREVER EXCLUDED. NOT IN DEROGATION OF TilE FOREGOING, 
THE SELLER AGREES, WITIIOUT RECOURSE, TO ASSIGN ALL GUARANTEES AND 
WARRANTIES FROM CONTRACTORS, SUBCONTRACTORS OR SUPPLIERS OF 
MATERIALS RUNNING IN FAVOR OF SELLER, AND TO ASSIGN TO TilE 
PURCHASER ANY MANlJFACTURER'S WARRANTIES COVERING HIE EQUIPMENT 
INSTALLED IN TIIE PROPERTY WHICH ARE ASSIGNABLE. The house is warranted 
'against defects in material and workmanship for one year. The manufacturc~r's warranty shall 
apply to all appliances. The structure is warranted against defects in material and workmanship 
for ten years, including defects that cause. wet basement conditions as defined herein. Wet 
basement conditions for purpose of this paragraph 4.7 exist when water trickles or flows in a 
basement outside of any drainage system, and does not exist when condensation appears on walls 
or floors. 

5. SEITLEMENT ON PURCHASE AND SALE. 

5.1 SETILEMENT PATE. 

Settlement shall be held on or before the Settlement Date spedfied on the Fact 
Sheet, provided the Property has been substantially completed by the Settlement Date. Seller 
shall notify Purchaser in advance of the time and date; settlement shall be held at the law offices 
of Fox & Proffitt, P.C. 9401 Lee Highway, Suite 402, Fairfax, Virginia 22031. 
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5.2 SELLEI{'S·l;x rENSJON OF SEULEMENT DArE. 

If Seller anticipates that the Property will not be substantially completed by the 
Settlement Date, Seller may, by giving Purchaser at least five (5) days prior written notice 
thereof, extend the date set for Settlement for up to one hundred eighty (180) additional days to 
a date no later than twelve (12) months following the date of full execution of this Agreement. 
Seller shall not be liable for any delay in the prosecution or completion of the work caused by 
(a) the act or neglect or default of the Purchaser, or (b) unavailabili ty of public utilities or 
electricity to the Project or the Unit, or (c) damage by fire, earthquake, weather or other casualty 
for which Seller is not responsible, or (d) the act, fa ilure to act, or other delays by Fairfax 
County or any other governmental body with respect to the issuance of any required 
governmental pennits including the Residential Use Pem1it or the Site Plan or the Subdivision 
Plat, or {e) strikes, walkouts or any other acts of employees or suppliers of labor or materials 
over which Seller has no control, (f) weather conditions, or (g) any factor beyond Seller's 
control. In any such event, Seller has the option to extend the time fixed for the substantial 
completion of work for a period equivalent to the time loss by reason of any of the above causes. 

5.3 EXTENSION OF SEITLEMENT DATE FOR CASIJALIY AND 
CONDEMNATION. 

Should the Property be substantially damaged or destroyed by fire or other 
casualty or cause to such an extent that Seller shall be unable to repair or restore the Property 
prior to the Outside Settlement Date discussed below in Section 5.4, or should any portion 
thereof be taken or affected by any condemnation (or conveyance in lieu thereof) prior to 
Settlement, then eitl1er party may tenninate this Agreement upon written notice to the other, 
provided, however, that Purchaser shall have no right to tenninate this Agreement in the event 
that such casualty or condemnation (or conveyance in lieu thereof) affects only the common area 
of the Homeowners Association and does not or will not materially affect Purchaser's use and 
enjoyment of the Property. In the event of such termination, Seller shall refund the Deposit to 
Purchaser and thereupon neither party shall have any rights or liabilities unto the ot11er on 
account of this Agreement. If either party elects not to tenninate this Agreement, then the last 
date set for Settlement shall be extended, subject to the provisions of Section 5.4 hereof, for such 
period as shall be reasonably required to complete the Property in accordance with the 
provisions of this Agreement. 

5.4 OUTSlDE SETILEMENT DATE. 

Notwithstanding any other provision of this Agreement to the contrary, in no 
event shall Seller have any right to extend the Settlement Date to a date which is more than 
twelve (12) months after the date of execution of this Agreement. 

6. SEULEMENT. 

6.1 CONVEYANCE OF TITI..E. 

The consummation of the purchase and sale of the Property contemplated under 
this Agreement is referred to throughout this Agreement as "Settlement". At Settlement, Seller 
shall convey the Property to Purchaser by a general warranty deed, free and clear of all 
encumbrances except (a) the provisions of the Homeowners Association Documents and all 
rights, easements, and assessments created thereby, (b) current ad valorem taxes not yet due and 
payable, (c) restrictions, condi tions, reservations, limitations, covenants, easements, permitted 
encroachments onto public space, and other matters of record, provided the same do not prohibit 
or materially interfere with the usc of tl1e Property for the purposes intended, (d) utility 
easements serving or affecting the Property or Williamsburg Commons (and any obligations 
with respect thereto), including utility casements which Seller shall have the right to convey and 
dedicate both before and after the Settlement Date, provided such utility easements do not have a 
material adverse affect on the development and contemplated use of the Property, (e) easements 
affecting the Property or Williamsburg Commons which are contained in right-of-way deeds or 
in condemnation suits, including rights-of-way which Seller shall have the right to convey and 
dedicate to public or private usc both before and after the Settlement Date, provided such rights­
of-way do not have a material adverse affect on the development and contemplated use of the 
Property, (f) zoning and subdivision laws and ordinances (g) any matters which are disclosed by 
the Site Plan, the Subdivision Plats, or which would be disclosed by a visual inspection or 
survey of Williamsburg Commons, (h) the deed of trust, if any, utilized by Purchaser to finance 
the purchase of the Property, (i) the standard printed fonn exceptions contained in an owner's 
policy of title insurance in the fom\ customarilv issued in the Commonwealth of Virginia, and (j) 
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any other encumbrances aticcting the Property or Williamsburg commons which arc waived or 
accepted by Purchaser as provided in Section 6.2 hereof. The reservation of Seller's rights to 
convey and dedicate easements and rights-of-way referred to in this Section 6.1 shall be included 
as a provisions in the Homeowners Association Documents and/or other recordable documents, 
including the aforesaid general warranty deed. 

6.2 TITLE DEFECTS. 

If Seller is unable to convey title to the Property as provided in Section 6.1 above, 
then Seller, though not obligated to cure any objections or defects in title, shall be afforded a 
reasonable time (not less than thirty (30) nor more than one hundred eighty (180) days) within 
which to cure any objections or defects in title of which Purchaser advises Seller, with the 
Settlement Date to be extended, if necessary and subject to the limitation set fonh in Section 5.4 
hercio, to afford such time. If Seller docs not cure such objections and defects, then Purchaser 
may either (o.) accept title to the Property subject to such objections or defects and close the 
transaction, without nny decrease in the purchase price or any claim against Seller, or (b) 
terminate this Agreement and thereupon receive a refund of the Deposit paid pursuant to Section 
3 of this AgreemenL Upon the return of the Deposit by the Seller to Purehasc:r, Seller shall be 
released and relieved of any liability to Purchaser and this Agreement shall thereupon be null 
and void. 

6.3 SEffiEMENT: SEffiEMENI COSTS. 

Seulement is to be made at the law office of Fox & Proffitt, P.C. 9401 Lee 
Highway, Suite 402, Fairfax, Virginia 22031. Purchaser shall have the right 10 have counsel of 
its own choice attend Settlement at its expense on its behalf. Seller shall pay the Virginia 
grantor's tax, the cost for the preparation of the deed and the fees of its attorney. Purchaser shall 
pay all other closing costs, including but not limited to examination of title, Purchaser's 
settlement attorney's fee, all loan fees (subject to the obligations of Seller to pay for additional 
costs and expenses which may be incurred by Purchaser in connection with a Construction/Penn. 
Loan as fur ther set forth in paragraph 2. hereinabove), mortgage title insurance, notary's fee, 
survey, and all city, county and state transfer taxes, state stamp and recording charges for the 
deed and purchase money deed of trust, if any. In addition, all costs incurred in connection with 
obtaining Purchaser's purchase money financing for the acquisition of the Property, if any, shall 
be paid by Purchaser, including, but not limited to, any mortgage lender's loan origination fee (if 
applicable), plus any other ·fees, prepaid expenses or escrows required by any mongage lender of 
Purchaser at time of loan application of Settlement shall be !II the cost of Purchaser. All optional 
or elective services or charges, including but not limited to owner's title insurance, shall be at the 
cost of Purchaser. 

6.4 HOMEOWNERS ASSOCIATION ASSESSMENTS: INJIJAL.. 
WORKING CAPITAL FOR HOMEOWNERS ASSOCIATION. 

At Sottlement, Purchaser shall pay to the Association a sum t:qual to two (2) 
months of the regular Assessments which, pursuant to the Declaration, are levied with respect to 
the Property. Such payment of two (2) months' assessments shall be used to fund a working 
capital reserve for the Homeowners Association and shall not be deemed to be, and shall not be, 
an advance payment of any regular or special Assessments thereafter due and payable with 
respect to the Property. In addition, Purchaser shall, at Settlement, pay to the Association the 
regular Assessment for the Unit which will be levied for the calendar month following the 
Settlement Date, .121m payment to the Association (or reimbursement to Seller if previously paid 
by Seller to the Association) of a prorated portion of such regular monthly Assessment for the 
calendar month of Settlement,' such proration to be based upon the number of days remaining in 
the month of Settlement, including the date of Settlement. 

6.5 TAXES. 

Estimated real property taxes and any assessments on the Property shall be 
prorated as of the date of Settlement. Seller and Purchaser agree to maim an appropriate 
adjustment between themselves when the actual charges are ascertained. Any supplemental tax 
bill that may be issued based upon completion of the Unit shall be paid by Purchaser. Purchaser 
shall assume, at the time of Settlement, whatever annual benefit charges for water and sewer 
services as may be assessed or levied against or applicable to the Property by the ultimate 
authori ty, publ ic or private, which will bring water and sewerage facilities to the Property. 
Deferred connection benefit charges applicable to the Unit, if any, shall be prorated as of the 
date of Seulement and assumed the ~ · ;er. 
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6.6 POSSESSION. 

, Seller shall grant Purchaser possession of the Property immediately following 
· Setl.lement. 

6. 7 DOCUMENTS. 

At Settlement, Seller and Purchaser shall execute such documents and instruments 
as shall be necessary or appropriate to carry out the terms of this Agreement. 

6.8 SELLER'S PERfORMANCE. 

Purchaser's acceptance of Seller's general warranty deed to the Property and the 
settlement ·of this transaction shall constitute an agreement by Purchaser that Seller has fully 
performed all of its agreements, obligations, and responsibilities under this Agreement, and no 
performance of any agreement, obligation, or representation of Seller shall survive Settlement, 
except the warranties of title contained in the Deed. 

7. TilE HOMEOWNERS ASSOCIATION AND RELATED 
HOMEOWNERS ASSOCIATION DOCUMENTS. 

8.1 SELLER'S DELIVERIES. 

Prior to Settlement under this Agreement, Seller shall deliver to Purchaser copies 
of, and Purchaser will execute a receipt for, the following materials: 

(a) 1l1e proposed Declaration by which the Homeowners Association will be 
established; 

(b) The proposed By-Laws of the Homeowners Association; 
(c) 1l1e proposed Rules and Regulations of the Homeowners Association; 
(d) The Information Brochure summarizing in narrative form some of the 

characteristics of the Homeowners Association and its operation; and 
(e) The proposed initial operating budget for the Homeowners Association. 

ln the event that this Agreement shall be terminated for any reason, Purchaser agrees to 
promptly return to Seller all Homeowners Association Documents delivered by Seller to 
Purchaser pursuant to the terms of this Agreement. 

8.2 THE HOMEOWNERS ASSOCIAJ]ON. 

Purchaser acknowledges and understands that the Property will be part of an 
Homeowners Association bearing the name of Williamsburg Commons to be constructed upon 
the land shown in the Site Plan. Purchaser further acknowledges and understands that the 
Property consists oply of the real property that is legally and particularly described in this 
Agreement and that the remaining property within WilliamsblJrg Commons shall be divided 
among other residential building lots and common areas, all as shown on the Site Plan and as 
provided in the Declaration which Seller has, or will have, recorded in .the Land Records of 
Fairfax County, Virginia, prior to Settlement. Purchaser understands that the Swimming Pool 
and Pool House will not be available to the Purchasers until all improvements have been made to 
comply with Fairfax County and other governmental codes. The projected availability date of 
the Swimming Pool and Pool House shall be no sooner than Summer 1993, but no later than 
Summer 1994. Purchaser unders tands that, subject to the reservation by Seller herein of certain 
rights including the right to u'se the Swimming Pool and Pool House for the period of time set 
forth in the Homeowners Association Documents, as well as rights-of-way and utility easements, 
the rights of use and easements with respect to the common areas will be governed by the 
Declaration, the By-Laws of the Homeowners Association, and the Rules and Regulations as are 
promulgated by the Homeowners Association. Purchaser further understands that the 
Homeowners Association, which will be composed of Seller and all other owners of the 
residential building lots within Williamsburg Commons, will be responsible for the maintenance 
and operations of the common elements of the Homeowners Association and the grounds 
maintenance of all exterior common areas and all lots, jncludjng the Property, located in 
Williamsburg Commons. Purchaser acknowledges that the owner of each residential building 
lots in Williamsburg Commons will be required to be a member of the Association, to abide by 
its By-Laws and Rules and Regulations, and to pay periodic assessments for the maintenance and 
operation of the Homeowners Association, all as provided in the Declaration. The annual budget 
for the Homeowners Association, Sf'~--'-'-·'-- --·erials to be furnished to Purchaser, which 
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reflects estimated assessments to be paid by Purchaser is believed by Seller to be reasonably 
accurate, but it is only an estimate and may be adjusted by appropriate action of the Association 
from time-to-time pursuant to the By-Laws of Williamsburg Commons. Purchaser further 
understands and acknowledges that the Homeowners Association shall have sole and exclusive 
authority to regulate all landscaping and landscaping features upon the Property, and the 
Purchaser shall not have any authority or right to install, construct, alter, or remove any 
landscaping or landscaping features located on the Property. PURCHASER 
ACKNOWLEDGES AND AGREES THAT TilE PROPERTY SHALL BE PURCHASED 
SUBJECT TO TilE DECLARATION, TilE BYLAWS, AND Tim RULES AND 
REGULATIONS OF TilE HOMEOWNERS ASSOCIATION, AND PURCHASER AGREES 
TO SUBSCRIBE TO AND ABIDE BY THE DECLARATION, TilE BY-LAWS, AND TiiE 
RULES AND REGULATIONS OF TilE· HOMEOWNERS ASSOCIATION. TiiE 
DECLARATION, TilE BY-LAWS, AND THE RULES AND REGULATIONS OF TilE 
HOMEOWNERS ASSOCIATION ALONE WILL GOVERN THE HOMEOWNERS 
ASSOCIATION. 

8.3 CHANGES OR AMENDMENTS IN THE HOMEOWNliliS... 
ASSOCIATION DOCUMENTS. 

Seller may at any time, without the approval of Purchaser, make such changes or 
amendments in the Declaration which do not materially and adversely affect the rights of 
Purchaser or the value of the Property, and such changes or amendments shall not affect the 
rights and liabilities of the parties under this Agreement or be a cause or a reason for tennination 
or revision of this Agreement. 

9. GENERAL PROVISIONS. 

9.1 NO ASSIGNMENT BY PURCHASER. 

PURCHASER SHALL NOT ASSIGN, MORTGAGE, PLEDGE, OR IN ANY 
WAY ENCUMBER OR TRANSFER THIS AGREEMENT, IN WHOLE OR IN PART, OR 
DELEO ATE ANY OF TilE DUTIES OR COVENANTS OF PURCHASER SET FORTI! 
HEREIN, BY OPERATION OF LAW OR OTI!ERWISE, TO ANY PERSON OR ENTITY; 
AND ANY SUCH ATTEMPTED ASSIGNMENT, MORTGAGE, PLEDGE, TRANSFER, OR 
DELEGATION SHALL BE NULL AND VOID AND OF NO FORCE·OR EFFECI' AND 
SHALL BE DEEMED TO BE A DEFAULT ON TilE PART OF PURCHASER 
HEREUNDER. ANY ASSIGNMENT OF TIIIS AGREEtyi.ENT MUST BE APPROVED BY 
TilE SELLERS. . 

9.2 SUBORDINATION. 

This Agreement and all rights of Purchaser hereunder are subject and subordinate 
to any deed of trust or mortgage now or hereafter (up to the date of settlement on the property 
hereunder) encumbering Williamsburg Commons or the Property. Unless this Agreement is 
expressly adopted and ratified by the holder of such deed of trust or mortgage (or by any 
purchaser therefrom) by written notice to Purchaser within thirty (30) days of such holder's or 
purchaser's acquiring fee title to the Property by foreclosure or deed or other conveyance in lieu 
of foreclosure, such holder or purchaser, as the case may be, shall have no liability or obligations 
under this Agreement whatsoever, and this Agreement shall be tenninated and shall be of no 
further force and effect and the deposit shall be promptly returned .. 

9.3 NOTICES. 

Any notice or other communication required or pcnnittcd under this Agreement 
must be in writing and delivered in person or sent by certified mail, postage prepaid, return 
receipt requested, to the address set forth on the Fact Sheet for the party to whom it is intended. 

9.4 TIME OF ESSENCE. 

Time is of the essence of this Agreement. 
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9.5 NO WAIYtd. 

No failure of Seller or Purchaser, respectively, to exercise any power given such 
party hereunder or to insist upon strict compliance by the other party with its obligations 
hereunder, and no custom or practice of the parties at variance with the terms hereof, shall 
constitute a waiver of a Seller's or Purchaser's right, respectively, to demand exact compliance 
with the terms hereof. 

9.6 SOLE AGREEMENT: MODIFICATIONS. 

TiiiS AGREEMENT SUPERSEDES ALL OrnER UNDERSTANDINGS AND 
AGREEMENTS BE1WEEN TilE PARTIES AND CONSTITUTES TiiE SOLE AND 
ENTIRE AGREEMENT BE'JWEEN SELLER AND PURCHASER. ORAL 
REPRESENT A TJONS NOT SET FORTH HEREIN CANNOT BE RELIED UPON AND ARE 
NOT BINDING ON EITHER SELLER OR PURCHASER. PURCHASER REPRESENTS 
THAT PURCHASER HAS NOT AND IS NOT RELYING UPON ANY WARRANTIES, 
PROMISES, GUARANTIES OR REPRESENTATIONS MADE DY ANYONE, I:N"CLUDING 
SELLER OR ANYONE ACTING OR CLAIMING TO ACT ON BEHALF OF SELLER, 
EXCEPT FOR THOSE EXPRESSLY INCLUDED IN TiiiS AGREEMENT. 

9.7 BINDING EFFECT. 

The word "Purchaser", as used herein, refers to the masculine, feminine, neuter, 
singular, or plural, as the indemnity of Purchaser or situation requires. This Agreement shall be 
binding upon Purchaser and the heirs, personal representatives, successors, and assigns of 
Purchaser, subject, however, to the restrictions on the right to assign set forth in 9.1 
hereinabove. 

9.8 DEFAULT. 

In the event Purchaser fails to cure any default under this Agreement within fony 
five (45) days after written notice from Seller, then, at the option of Seller, Seller may terminate 
this Agreement and retain Purchaser's Deposit as full liquidated damages for such default, and if 
Seller so elects and so notifies Purchaser in writing, then Purchaser shall thereafter have no 
further rights or obligations under this Agreement. Notwithstanding the foregoing, the failure of 
Purchaser to seule on the purchase of the Property when and as required herein shall be 
considered a default for which Purchaser is entitled neither _10 notice nor the opportunity to cure. 
In the event Seller fails to cure any default under this Agreement within forty five (45) days after 
wriuen notice from Purchaser, including, without limitation, the failure to complete the 
improvements to the Property by the last date permiued for the Settlement under Sections 5.1, 
5.2, 5.3, and 5.4 hereof, then Purchaser may: (i) by wriuen notice to Seller, rescind and cancel 
this Agreement, in which event Seller shall promptly refund the Deposit to Purchaser and shall 
pay Purchaser the sum of One Hundred Dollars ($100.00) as liquidated damages for the damages 
Purchaser shall ha\IC suffered, whereupon no further rights, obligations, or duties shall exist 
between the parties hereto pursuant to the terms of this. Agreement, or (ii) seek specific 
performance of the Agreement but not damages. 

9.9 BROKERS. 

Each party hereby represents and warrants to the other that Shannon and Luchs is 
the only Broker ("Broker") that has been involved in connection with this Agreement of Sale. 
The Seller and the Purchaser .each confirm that disclosure of the agency relationships described 
below has been made in writing. Under the National Association of Realtors Code of Ethics, 
agents who are Realtors are obligated to rreat fairly all parties to the ttansaction. The Seller and 
Purchaser confirm that in connection with the ttansaction described by this Agreement, the 
Broke.r, and their salespersons are acting on behalf of the Seller as the Seller's agent. 

9.10 AGENTS FEE. 

The Seller shall pay the Broker compensation ("Agent's Fee") in an amount equal 
to Four Percent of the Base Purchase Price set forth on the Fact Sheet attached hereto as 
previously agreed upon between the Seller and the Broker. The Seller instructs the Settlement 
agent to disburse the Agent' Fee to the Selling Company at the time of settlement hereunder; 
provided, however, that the Broker hereby acknowledges and agrees that in the event that 
Settlement hereunder does not occur for any reason whatsoever, the Broker shall not be entitled 
to any compensation in connectio nent. 
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9.11 SELLER STATilS. 

It is understood that Purchaser is purchasing a substantially completed Property . 
and that Seller is not ncting as a contractor for Purchaser in the construction of the Property. 
Purchaser acquires hereby no right, ti tle or interest in or to the land, buildings or Property except 
tl1e right and obligation to purchase the Property in accordance whh the terms hereof upon the 
completion of the Property. 

9.12 GOVERNING LAW. 

This Agreement and all the relationships between the parties hereto shall be 
· construed and interpreted in accordance with the Jaws of the Commonwealth of Virginia. 

9.13 SEVERABILITY. 

The provisions of this Agreement are intended to be independent, and in the event 
any provision hereof shall be declared by a court of competent jurisdiction to bt: invalid, illegal, 
or unenforceable for any reason whatsoever, such illegality, unenforceability, or invalidity shall 
not affect the remainder of the Agreement. 

9.14 UNSOLD LOIS: RESERVATION OF RIGHTS BY SELLER. 

Until such time as all of the lots in Williamsburg Commons are sold, Seller 
reserves the right to make any use whatsoever of unsold Jots, the common elements, the streets, 
and the main entrance of Williamsburg Commons, that may be legally permitted, including 
leasing of said lots and all activities necessary for or related to its sales and construction 
program. Purchaser recognizes and acknowledges his understanding that in order to accomplish 
Seller's construction program, trucks, construction equipment and personnel, and noise and other 
inconveniences attendant thereto may be present. Purchaser agrees not to obstruct or impede any 
such construction or sales activities. 

9.15 ACCESS. 
. . . .. ,. , _, . . 

Purchaser may not have access or entry ·(unless by prearranged appointment) to 
the Property or the construction site prior to Settlement, nor may he store any of his possessions 
in or about the Property or the construction site prior to Settlement and delivery of possession to 
the PUI'chaser hereunder. Any violation of this provision may, at the election of Seller, be 
considered a material breach of this Agreement. In addition, Purchaser shall indt~mnify and hold 
Seller harmless from and against any and all costs, expenses, claims and liabilities, including 
without limitation litigation costs and attorneys' fees, incurred by Seller as a result of the entry to 
the Property or the construction site prior to Settlement by Purchaser, its employees, agents, 
subcontractors, licensees or invitees. 

9.16 AUTiiORITY TO CONTRACT: JERMINATION. 

Purchaser represents and warrants to Seller that they have the requisite authority to 
enter into this Agreement and perform its obligations hereunder without the consent or joinder of 
any other person or entity. This Agreement shall terminate automatically if the Purchaser (or 
any one of them if the Purchaser is more than one person) files for or is adjudicated a banlcrupt, 
makes an assignment or other similar arrangement for the benefit of creditors, or dies (if a 
natural person), unless Seller shall at their sole discretion elect in writing that this Agreement 
shall not terminate on account of any of the foregoing. Seller agrees that in the event that both 
Purchasers die prior to the date that Seller commences to excavate the basement, this Agreement 
shall automatically terminate, whereupon the Seller shall deduct from the deposit the amount of 
costs .and expenses incurred in connection with this Agreement of Sale and any balance of the 
deposit remaining shall be promptly returned to the Purchaser's estates jointly, and thereafter 
neither party shall have any further liability or obligation unto the other. 
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IN WITNESS WHEREOF, and intending to be legally bound, !he undersigned 
parties have caused this Agreement to be duly executed under seal as their free act and deed for 
the uses and purposes herein contained on the dates indicated below beneath their respective 
signatures. 

PURCHASERS: 

·~ (SEAL) 

Date: H;t 1(/;J /? 9..1 

....!-J...l>C:::-t+Q_;:__:::.;:~:::._.c:~::::l-...=;.::::::::::.L(SEAL) 

SELLERS: 

~~ (SEAL) 
DAVID N. TALTON 

Date: _s-+,"6...:...t.:-+o~-/_Cf_:z.._· __ _ 

\~~~M1>) 
Date: 5',/1'1(97-
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Exhibit "A" 

Plat for lot 7, Williamsburg Commons. 
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Exhibit "B" 

Items included within the base price not reflected on the drawings are as follows: 

1.) Additional large window in basement library and two windows in sitting room (studio) gable. 

2.) The basement shall be divided into a bathroom, washer/dryer/utility room,library room, den, 
recreation room, and s torage. 

3.) Additional electric outlet and telephone line in library. 

4.) Three bedrooms on the second floor. 
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Exhibit "C" 

Optional items: 

1.) Additional dormers. 

2.) Library cabinetry. 

3.) Plywood flooring, window, and access to area over master bedroom closet and bath. 

4.) Additional windows in living room, (if architecturally acceptable). 

5.) Walk in donner on North side of sitting room (studio), (if architecturally acceptable). 
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Exhibit "D" 

WilLIAMSBURG COMMONS 

AGREEMENT OF SALE 

FACT SHEET 

Propeny Address: Lot 7, Williamsburg Commons 
Fairfax County, Virginia 

Sales Price: 
$ 175.000 

$490.000 

Lot price (paid at closing on the lot if a Construction/Perm. Loan 
is obtained) 
Base Price for House with Standard Unit Finishes (to be paid 
monthly as construction is completed if a Construction/Penn. Loan 
is obtained) (See Addenda attached to this Fact Sheet). 

$ ____ Unit Extras and Finish Work for Above-Standard Unit Finishes 
(See Addenda attached to this Fact Sheet). 

$665.000 Total Price 

Payment of Sales Price: 

$ 133,000 Deposit Paid at Contract Signing 

$ ____ Additional Deposit to be Paid (if any) 

$532,000 Cash from Purchaser at Settlement 

Completion and Closjn~: 

Anticipated Completion Date of Unit:: December 31.1992 

Anticipated Settlement Date: January 10, 1923 

Purcbaser(s): 

Purchaser Name: Stephen E. & Mary Sue Kitchen 
Address: 20 Ponland Road. London. United Kin2dom Wll 4LA 

Phone: (Home) (011)44-71-792-8211 (Office) CG?!(it(t )7/-f'l:<- ~Go 

David N. Talton 
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AMENDMENT 
TO 

AGREEMENT OF SALE 
AND 

CONSTRUCTION CONTRACT 
W1LLTAMSBURG COMMONS 

VIENNA, VIRGINIA 

THIS AMENDMENT TO AGREEMENT OF SALE ANQ. Cpr;.ISTRUCTION 
CONTRACT is made and entered inro this 30~ day of ~r, 1992 by 
and between DAVID N. TALTON and AMY ELAINE TALTON, husband and 
wife (collectively the "Seller"); and STEPHEN E. KITCHEN and MARY S. 
KITCHEN, husband and wife (collectively the "Purchaser"). 

RECITALS: 

R-1 . Purchaser has previously entered into an Agreement of Sale dated May 14, 
1992 (the "Purchase Agreement"), for the purchase of L<>t 7, Williamsburg 
Commons (the "Lot") and the construction of a dwelling and related improvements 
thereon known as the Modified Nicolson House (the "Improvements"), for the 
Purchase Price and upon the terms and conditions set fo.rth in the Purchase 
Agreement. 

R-2. Seller desires and Purchaser has agreed to modify the Agreement of Sale to 
provide for the Purchaser to ·close and settle on the Lot upon the term~ and 
conditions set forth in the Purchase Agreement as modified hereby, and to further 
provide for the completion of construction of the Improvements thereafter, also 
upon the terms and conditions of the Purchase Agreement as modified hereby. 

SELLER and PURCHASER, in consideration of the mutual agreements 
entered into in the Purchase Agreement, which Purchase Agreement is not 
terminated hereby or' merged into this Construction Contract, agree as follows : 

1. PURCHASE AGREEMENT MODIFICATION. The Seller and 
Purchaser hereby modify and amend the Purchase Agreement as follows: 

(a) . Purchaser shall close and senle on Lot 7, within three (3) days 
of notification thereof by the Seller to the Purchaser, at the office? of John F. 
McManus, Esq. of the law fum of Blan.kingship & Keith., 4020 University Drive, 
Suite 312, Fairfax., Virginia 22030. lfi'IJ•P•L•A•I~NT~I~F~F!I!'S~~ 

I EXHIBIT_;ki'~ 
J d- B H,S# 
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(b) The Lot shall be conveyed m the then current stage of · 
consrrucrion of the Improvements. 

(c) The Purchase Price of the Lot shall be deemed for all 
purposes to be One Hundred Sevenry-Five Thousand and No/100 Dollars 
($175,000.00). 

(d) .Subject to any adjusrments for extra items to be paid in excess 
of the Base Purchase Price, the total Purchase Price for the Improvements shall be 
FOUR HUNDRED NINETY THOUSAND AND N0/100 DOLLARS 
($490,000.00), computed as the difference between the $66:5,000.00 total Base 
Purchase Price set forth in the Purchase Agreement less the $175,000.00 purchase 
price for the Lot as set forth herein. Seller and Purchaser agree that nothing in this 
Amendmem shall modify or change in any way the items set forth in the Purchase 
Agreement as being included in the Base Purchase Price, which items shall 
include, but not be limited to, those items referred to in Exhibit "8 11 to the 
Purchase Agreement. 

(e) Purchaser agrees to close on a consrruction/permanent loan in 
the principal amount of S491,250.00 ("Loan") from Southern Atlantic Mortgage, a 
division of Virginia First Savings Bank, F.S.B., 1308 Devil's Reach Road, 
Woodbridge, Virginia 22194 ("Lender11

) , simul£aneously with the closing and 
settlement on·the Lot. The Loan shall contain such terms and conditions as are set 
forth in that certain commitment letter from Lender to Purchaser dated October 9, 
1992 as amended by Lender by letter dared D~~,. 3u ~"-~collectively the "wan 
Commiunent"). Purchaser agrees that the construction loan portion of the Loan 
shall be funded in accordance with a draw schedule to be determined by Seller and 
Lender, and which draw schedule shall provide for the payment by the Purchaser 
to the Seller at time of closing on the Loan of $173,750.00 in ca.sh or other current 
funds of the $175,000.00 Purcluise Price of the Lot, and shall further provide for 
the Purchaser to direct and authorize the Lender to disburse the construction loan 
proceeds up to the $491,250.00 rnaximwn principal amount of the Loan directly to 
Seller as construction of the Improvements progresses. Seller acknowledges 
receipt from Purchaser of $133,000.00 as the Deposit which shall be applied 
toward the $173,150.00 due from Purchaser upon closing on the Lot, thereby 
reducing to $40,750.00 the amount of the Purchase Price of the Loc due from 
Purchaser at closing on the Lot. 

Seller and Purchaser acknowledge and agree that Purchaser and Lender may 
modify those terms and conditions of the Loan which apply only to the permanent 
loan portion of the Loan, it being expressly Widerstood and agreed that except as 
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ot.l)erwise expressly provided herein, Purchaser shall pay for all costs and 
expenses of Settlement and the permanent loan, and as required by the provisions 
set forth in Paragraph 2 of the Purchase Agreement, Seller shall pay for those costs 
and expenses which are in excess of the costs and expenses which Purchaser 
would have borne to close and settle on the Property and on a permanent loan; 
including, by way of illustration, the Seller shall pay the one percent (1%) loan fee 
set forth in the Loan Comminnent as a cost and expense associated with the 
construction loan portion of the Loan and Purchaser shall pay all additional loan 
fees, the house location survey, appraisal, credit report, owner's and mongagee's 
title insurance premium (exclusive of the extra hazardous risk premium for the 
construction loan/mechanic's lien coverage), purchaser's settlement attorney fees, 
and other fees, costs and expenses associated with the permanent loan portion of 
the Loan. Purchaser agrees to cooperate with the Lender and the title insurance 
company insuring the Loan, including but not limited to providing information as 
requested, the execution of a promissory note, deed of trust, and Joan agreement 
sec wing the Lender, the execution of standard title insurance company indemnity. 
and affidavit, requests for construction loan draws, the immediate payment to the 
Seller of any constrUction loan proceeds received by the Purchaser from the 
Lender, and standard documents related thereto. 

(f) At time of completion and delivery of possession to Purchaser · · 
of the Improvements in accordance with the terms and conditions set forth in the . 
Purchase Agreement, Purchaser agrees to immediately thereupon either (i) convert 
the Loan to a permanent loan, or (ii) close on a pennanent loan from another 
lender causing the principal amount of the construction loan portion of the Loan to 
be paid in full, and Seller to be released thereby from any and all liability on 
account of the Loan. Seller 'acknowledges and agrees that any and all ~terest 
acrruing on the Loan during the constrUction phase of the Loan shall be paid by 
the Seller and not by the Purchaser. 

2. CONTRACT WORK. Seller agrees to construct the 
Improvements described in the Purchase Agreement, which Purchase Agreement is 
incorporated herein by this reference. The work to be perfonned by Seller in 
completing the Improvements is called the "Work" in this Construction Contract. 
Purchaser acknowledges and agrees that Seller shall have the right at their sole 
discretion to enter into a contract with Talton Brothers Construction Co., Inc. 
("TBCC") a Virginia corporario~ for the constrUction of the Improvements, 
provided, however, that Seller shall not be relieved in any way of their obligations 
pursuant to the Purchase Agreement as modified hereby, and further provided that 
Purchaser shall have no rights or obligations with respe~t to TBCC, contracrual or 
otherwise, on account of any contract between Seller and TBCC. 
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3. PERFORMANCE STANDARD. The Work is £o be performed and 
completed in accordance with the terms and conditions set forth in the Pllfchase 
Agreement and in accordance with all requirements of law. "Completion" includes . 
obtaining all certificates of occupancy from appropriate authorities of Fairfax · 
County, Virginia. Seller in performing this Construction Contract will provide all · 
labor, tools, scaffolding, equipment, and supplies for the perfmmance of the Work.·~ 

4. CONTRACT COST. Purchaser agrees to pay Seller for 
Seller's complete performance of the Work, the amounts at the times stated in. 
Schedule "B" attached hereto, which amounts are the amounts also stated on the 
Fact Sheet attached to the Purchase Agreement subject to any modifications. 

5. TIME PERIOD. Seller agrees to complete the Work at the times 
specified in the Purchase Agreement. To enable the Work to be prosecuted in an 
orderly and expeditious manner, Purchaser agrees not to cause any other work 
byanyone other than Seller or Seller's designee, to be done to the Lot or to any of 
the Improvements, or which would in any way interfere with the progress or 
completion of the Work, without the express prior agreement of Seller. 

6. TOOLS, MACHINERY EQUIPMENT. Purchaser assumes no 
liability or responsibility for the care, safety, or preservation of any tools~ · ~ 
machinery, equipment, material, or supplies and all risks thereof are assumed by -
Seller. 

7. PROTECTION OF PERSONS AND PROPERT'(. Seller must . 
take all reasonable precautions to protect the persons and propeny of others on or . ·' 
adjacent to the site from damage, loss, or injwy resulting from operations under 
this Construction Contract by Seller or any other pany with whom Seller has 
contracted. 

8. INDEMNITY. Seller agrees to indemnify and hQld harmless · 
Purchaser, its respective agents, servants, and employees of and from any and all . 
claims, losses, suits, damages, judgments, expenses, costs, and charges by reason ·· 
of injuries or death suffered by any person or damage to property caused by Seller 
or its contractors in the perfonnance of the Work. ·. 

9. CHANGE ORDERS. Upon the mutual consent of Seller and 
Purchaser, Seller and Purchaser may modify or change the Work so as to require 
the performance of extra Work for an additional Purchase Price and upon such 
additional terms as the Seller and Purchaser may agree; providted that, if requested 
by the Seller, Purchaser shall sign a written Change Order for such performance of 
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extra Work setting forth the additional Purchase Price for such extra Work 
together with the schedule for payment to Seller of the additional Purchase Price 
for the extra Work. In the event that Purchaser does not execute a Change Order, 
if requested by the Seller, then (a) Seller shall not be obligated in any way to do 
the extra Work, and (b) if Seller elects at their sole and absolute discretion to 
complete ali or any pan of the extra Work, notwithstanding Purchaser's failure to 
execure a Change Order for such extra Work, the Purchaser shall be obligated to 
immediately pay to Seller upon demand therefore, the additional Purchase Price 
for the extra Work as it is being completed. 

10. NOTICES. All notices by either party to the other, to have any 
validiry, must be in writing, addressed to them at their respective addresses above, 
or such other address as set forth herein and sent either by first class mail via the 
United States Postal Service. The notice shall be deemed given two (2) after the 
date the letter is delivered with the US. Postal Service. 

WITNESS the following signatures and seals: 

PURCHASERS: 

SELLER: 

~_,.:..-.....::..-~<....!-..-:=...::=---(SEAL) 
DAVIDN. TALTON 

~~~Q~fu2) 
AMY ~E TAL TON 
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INS IRANC:E IS PROVIDED BY THE COMPANY DESIGNATED BELOW 
lA :,,..:, ln•uttl<\ee eC'~ny. h•~•l ulled the company) 

DAllY REPORT co,.,. ONLY-NOT VAUO WtllN ATTACH(Q TO 'OLICY 

POLICY NUMBER 

a~{94} so 62 04 81 

~The Ohio Casualtv·lnsurance Company 
~ 136 North Third Street, Hamilton.,...d_hio 45025 

D ~ 21P COOE AT lDCATION OF RISK 0 22181 

NAMED INSURED & MAILING ADDRESS 

Talton Brotllers Construction Co. 
9819 UYJrthouse Road 
Vienna. Virginia 22181 

COMMERCIAL INLAND .MARINE 

POLICY DECLARATION! 

AGENT'S NAME & ADDRESS 1 g 

R & A Insurance Agency. Inc. 
10010 COlesville Road, Suite A 
Silver Spring, Maryland 2090\ 

Forms and endorsements attached to this policy at time of issue: 
l.fl oon 11 as.~ ooot 10 9t.~ 7(05 01 86,L.fl 0022 os sJ.rCK 7551 05 86, 
'--CH 7540 06 86, LeM 7580 06 86, ~ ·7650 01 86,L.Q.i 7410 01 86,'-04 7411 09 90, 

. "1:M 7543 01 86,t-cM 74t8 04 87,<-ef.\ 7419 05 86.<-o-t 7520 01 86 

Total Prepaid Premium 
Premium Payable Now 

Premium Payable at Each Anniversary 

$ 5.714,. .- . 
$ cuz4 . .. ) 
$ -----::~=--

J-1~-?:. 
.0~; 

(>i .. ··· 

.. 
. -. ~ 

Issue Date 01/ \4/93d"/[f Slll t1more Branch office. By ______________ ~ 

Authorized Representati 
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81·10(94) 50 62 04 81 
COMMERCIAL INLAND MARINE 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

LOSS PAYABLE PROVISIONS 

This endorsement modifies insurance provided under the following: 

COMMERCIAL INLAND MARINE COVERAGE PART 

LOSS PAYABLE 

For covered property in which both you and a Loss Payee shown below have an insurable interest, we will: 

1. Adjust losses with you; and 

2. Pay any claim for "loss" or damage jointly to you and the Loss Payee, as interests may appear. 

Item No. 

· CM 74 1R 04 87 

SCHEDULE 

Description 

9819 Courthouse Road 
Vienna, VA 22181 
Lot. C6 Lac. 111 

9819 Courthouse Road 
Vienna, VA 22181 
Lot #37 Loc. 11 

9819 Courthouse Road 
Vienna, VA 22181 
Lot 4/7 Lac. #1 

9819 Courthouse Road 
Vienna, VA 22181 
Lot i/4 Loc 4/1 

182 

loss Payee 
(Name and Address) 

Virginia First Savings 
Bank, FSB 
P 0 Box 2009 
Petersburg, VA 23804 

.. 
. - . m-

Page 1 of 1 
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00 BM0(94) 50 62 04 81 COMMERCIAL INLAND MARINE 

·-
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

LOSS PAYABLE PROVISIONS 

This endorsement modifies insurance provided under the fo llowing: 

COMMERCIAL INLAND MARINE COVERAGE PART 

LOSS PAYABLE 

For covered property in which both you and a Loss Payee shown below have an insurable interest, we will: 

1. Adjust losses with you; and 

2. Pay any claim for "loss" or damage jointly to you and the Loss Payee, as interests may appear. 

Item No. 

CM 74 18 04 87 

SCHEDULE 

Description 

Builders Risk 
9819 Courthouse Road 
Vienna, VA 22181 
Lot. 13 Lac. 1#1 

183 

Loss Payee 
(Name and Address) 

First Virg inia Savings ~ 
Bank, FSB 
c/o Southern Atlantic Mortg 
1380 Devils Reach Road 
Woodbridge, VA 22194 

.. 
·-·a:... 

Page 1 o! 1 
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BM0(94) 50 62 04 81 COMMERCIAL INLAND MARINE 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE RE.l'D IT CAREFULLY. 

LOSS PAYABLE PROVISIONS 

This endorsement modifies insurance provided under the following: 

COMMERCIAL INLAND MARINE COVERAGE PART 

LOSS PAYABLE 

For covered property in which both you and a Loss Payee shown below have an insurable interest, we will : 

1. Adjust losses with you; and 

2. Pay any claim for "loss" or damage jointly to you and the Loss Payee, as interests may appear. 

Item No. 

4 

CM 74 t8 04 e7 

SCHEDULE 

Description 

1986 John Deere 450 
Track Loader 
SY 3762601 

184 

Loss Payee 
· (Name and Address) 

Crestar Bank ~ 
P 0 Box 980 
Newport News. VA 23606 

··"'· .i.:-

Page 1 of 1 



W The Ohio Casualty GroupoflnsuranceCompanies 

NAME OF COMPANY Ohio ~sualty Insurance Comp~ny 

Tal ton Brothers Cons tructlon Co. 

P~LICY NO. BHO ( 94) 50 62 04 81 

NAMED INSURED EFFECTIVE DATE Q 1/01/93 

COMMERCIAL INLAND MA81NE 
DECLARATIONS 

BUILDER'S RISK COVERAGE 

Premium for this Coverage ..... .. ... . .... . ........ ... .. ............. ... ............. . 

Minimum Earned Premium ... .. ..•. .... • •..... . ...................... . ...... .. .. ... . . 

Amount of Deductible ••••. •••. .. .•... . .. .. . .. .. ....•....... .. •.. •....•••.........•.. 

Total Amount of Insurance for this Coverage 

$ 4.340. 

$ 100. 

$ 500~ 

1. Any Ons loss or Disaster. . . • • . . . . . • . . • . . . . • . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . • • . . • . $ 300,000 
2. Any One Storage location . . . • . . . . . . . . • . . . . . . • . . . . . . . . . • • • . . . . . . . • . • . . . . . . • . • . . . . . . $ ------
3. In Transit.... . . . . • • • • • . . . . . . . . . . . • . . . • . . . . • . . . . . . . . . . . . . • . . . . . • . . . . . . • . . • . • . • . . . . $ ------

Address 

Schedule of 
locations 

Provisional 
Amount of 
Insurance 

~ 
$ _-.1!30wO~, ..... o""'"oo......__ 

Monthly Rate per $100 of Amounts Reported . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . $ -----
Deposit Premium.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ -----

Reporting Period: MonthiY0:?5?tcx:::c> d t 
f:-:1 -73 r,J:>J::>.· L~r '7 _ <=Q::;_ 69 ~ !)ee En orsemen 

L c.'IT .YT- 5?.s; oa6 . 

... -.;.,.. 

See Endorsement 
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. @ The Ohio Casualty GroupoflnsuranceCompanies 
NA~EOFCOMPANY Ohio Casual_ty Insurance Com~an~ 

NAMED INSURED Talton Brothers Construction Co. 

POLICYNO. BH0(94) 50 62 0~ 81 

EFFECTIVEDATE 01/01/93 

. 
COMMERCIAL INLAND MARINE 

DECLARATIONS 
COMPUTER EQUIPMENT COVERAGE 

Premium for this Coverage . ... . . . . . ..... . ............... .•.... . . . . . . . ... ....... ... ... 
Amount of Deductible ... .. .. ... . ..... . .. . . .. . •. ... .... •.. . . . . . ..•.. ... . . . .. ... .. .. .. 

The ~eductible for Breakdown Coverage, Endorsement CM 75 41, 
if made a part of this policy, is ...•.•... • •.• .•.... • . • •..•.•.. •. ..• •...•... . •• •. .. . . • •.•. 

Locations 

1. 9819 Cotrrthouse Road. Vienna. Ylrgln\a 2218\ 

2----------------------------------------------------------
3·---------------------------------------------------------

Schedule of Equipment 

Loc. No. Description Serial No. 

1 AT & 1 Panasonic PhOne Sys~ PC6300 

$ 

$ 

$ 

$ 

$ 

$ 

38. 
250. 

2,500. 

Amount of 
Insurance 

7.500. &..--

Amount of 

Insurance 

Catastrqphe Limit........ . . • • . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . • . . . • . . . . . • • . . . . . . . . . . . $ __ ...,J1~0._,., ...... so.....,o...__ __ 

Extension of Coverage 

If an amount of insurance is shown below, the amount of insurance.which applies to data and 
media and /or extra expense in Section B. Extension of Coverage, Form CM 75 40, is changed 
to the amount scheduled: 

Loc. No 

1. 
2. 
3. 

Dc:m: and Media Extrc Expense 

186 
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~ The Ohio Casualty GroupaflnsuranceCampanies 
NAME OF COMPANY Oh 10 Casua 1 ty Insurance C.ompany POLICY NO. £3HO ( 94) 50 62 04 81 

NAMED INSURED T~lton Brothers Construction Co. 

COMMERCIAL 
INLAND MARINE 

SCHEDULE ENDORSEMENT 
CONTRACTORS EQUIPMENl COVERAGE FORM CONTINUED 

Schedule of Items Covered Amount of Insurance 

1. 1984 John Deere Tractor MDL 1050 W/Attach~r~ents Sf 006840 $ 1G.OOO • ........-: 

2. 1984 Laser Transit Model 942 Sf 2234/20249 s.ooo.--

3. 1986 Case l~der &ckhoe 580E Sf 17030493 see ~ndorseroent/4"'~ 41.500 • ..-

4. 1936 John Deere 450 Tr&ck Loader Sl 3762601 ~ 6-cJ-u-2GoOOQ.---
' 

Liss ~oht') DGu-~ 

M.d.' I 
Tt"Cicior -s-l!.-'ToYSS&..A/~7~~5 571 ~oo 
\n~d G>a..-d,ou- ~'-''f Co.J lnc. ' 

po E>o.< ~ 7 See 'Endorsement 

lilildorf1 YID 'Z!Nt>l 

187 
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. @ The Ohio Casualty GroupoflnsuranceCompanies 

NAME OF COMPANY Ol1i.O Casualty Insurance Company . 

NAMED INSURED Tal ton Brothers Construction Co. 

POLICYNO. ill:0(94) 50 62 04 81 

EFFECTIVEDAl'E 01/01/93 

CON_TRACTOR'S INLAND MARINE 
DECLARATIONS 

CONTRACTOR'S EQUIPMENT COVERAGE FORM 

0 Named Peril Coverage 
~ Broad Coverage 

Premium for this Coverage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 7 43. 
Amount of Deductible . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . $ 2:,0. 
Total Amount of Insurance for this Coverage . . . .. . .. .. . . . .. . . .. . .. . .. .. . . . . . .. . . . . .. . . . $ 82 ,500. 
Schedule of Items Covered Amount of Insurance 

See Attached CM 7410 01 86 

Equipment -leased or Rented From Othe·rs (Short Term; Auditable) 
1. Amoun't of lnsurqnce • . . . . . . . • . . • . . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . . . • . . . . • . . $ ------
2. Minimum Earned Premium . . • . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . . . . . • • . . . $ ------
3. Rate per $100 of Lease/Rent Expense .. .. . .. .. . .. . . • . .. . .. . .. . . . . . . • . . . .. .. . . .. • .. $ ------

INSTALLATION COVERAGE FORM 

This Coverage Is Auditable 
Rate Per $100 of Gross Receipts . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . • . . . . . . . $ .12 
Estimated Receipts . . • . . . . • • . . . • . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $600 , 000. 
Deposit Premium for this Coverage ..... . .. .. ... .... . . .. ..... .... . . ......... . .. .. . ...... $ 540. 
Minimum Earned Premium ..• . . .. .• . .. . . . . . ...... .. ... .... . ... .. .... .. . .. ... . . .. • ...... $ 540. 
Amount of Deductible . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 500. 
Amount of Insurance for this Coverage 

1. AnyOnelnstallationSite . . . .... ..... .. ..... .. ..... .. . ....... . . .. ................. $ 10,000. 
2. In Transit . ... ... . ...... ... .... .... . ... . . . .. . .. .. . .. ... .. . .. . ........ . ...... .. .. $ 10.000. 
3. Any loss or Disaster .. . ............. . ............ .. ....... ... ..... . . ... . ........ $ 10.000. 

Type of Property Covered 
Thls policy covers materials, supplies, machinery. equipment ~tnd fixtures property of 
the insured or similar property of others for which the insurE~ has assumed liabll ity 
lind .:h1ch the insured has contracted to install or erect, excluding labor costs, 
"'" ' •" 1 +"' f .... ,; ....... ~' c nn~.-2+ ' 1'\ne s e ;,. r":IT'non+ o-... 

TOOL COVERAGE FORM 

Premium for this Coverage . ............ . .. ... ... .. . . .. .... .... ....... .. .... .. . . ... . . . . $ _ _~.1...1.1 3>L.,__ __ 
Amount of Deductible . .... .. .... . . .. . . ....... ......... . ..... ....... . ..... .... ....... $ _..J.Z.x.SO.~oU-.. __ _ 
Total Amount of Insurance for this Coverag-e .......................... . ... · ....... .. ...... $ _,5oLJ • ..,.O~OO~. __ _ 
Limit per Tool . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 500. .. 
Limit per Vehicle . . .... . .. . . .... ...... . ............ .... .............. . ... . ..... . . .... $ 1 .2.50. ·-·;.... 
Schedule of Items Covered Amount of lnsuranc· 
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COMMON POLICY CONDITIONS 

All Coverage Parts included in this policy are subject to the following conditions. 

A. CANCELLATION D. INSPECTIONS AND SURVEYS 
1. The fi rst Named Insured shown in the Declara­

tions may cancel this policy by mailing or 
delivering to us advance written notice of 
cancellation. 

2. We may cancel this policy by mailing or deliver­
ing to the first Named Insured written notice of 
cancellation at least: 

a. 10 days before the effective date of cancella­
tion if we cancel for nonpayment of premium: 
or 

b. 30 days before the effective date of cancella­
tion if we cancel for any other reason. 

3 . We will mail or deliver our notice to the first 
Named Insured's last mailing address known to 
us. 

4 . Notice of cancellation will state the effective 
dat.e of canceliation. The policy period will end 
on that date. 

5. If this policy is cancelled, we will send the first 
Named Insured any premium refund due. If we 
cancel. the refund will be pro rata. If the first 
Named Insured cancels, the refund may be less 
than pro rata . The cancellation will be effective 
even if we have not made or offered a refund. 

6. If notice is mailed, proof of mailing will be suffi­
cient proof of notice. 

B. CHANGES 
This policy contains al l the agreements between 
you and us concerning the insurance afforded. The 
first Named Insured shown in the Declarations is 
authorized to make changes in the terms of this 
policy with our consent. This policy's terms can be 
amended or waived only by endorsement issued by 
us and made a part of this policy. 

C. EX-AMINATION OF YOUR BOOKS AND 
RECORDS 

We may examine and audit your books and records 
as they relate to this policy at any time during the 
policy period and up to three years afterward. 
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We have the r ight but are not obligated to: 
1. Make inspections and surveys at any time: 
2. Give you reports on the conditions we find; and 

3. Recommend changes. 
Any inspections. surveys, reports or recommenda­
tions relate only to insurability and the premiums to 
be charged. We do not make safety inspections. We 
do not undertake t~ perform the duty of any person 
or organization to provide for the health or safety of 
workers or the public. And we do not warrant that 
conditions: ' 

1. Are safe or healthful: or 
2. Comply with laws, regulations, codes or stan-

dards. 
This condition applies not only to us, but also to any 
rating, advisory, rate service or similar organiza­
tion which makes insurance inspections, surveys, 
reports or recommendations. 

E. PREMIUMS 
The first Named Insured shown in the Declarations: 
1. Is responsible for the payment of all premiums; 

and 
2. Will be the payee for any return premiums we 

pay. 

F. TRANSFER OF YOUR RIGHTS AND DU· 
TIES UNDER THIS POLICY 

Your rights and duties under this policy may not be 
transferred without our written consent except in 
the case of death of an individual named insured. 
If you die, your rights and duties will be transferred 
to your legal representative but only while acting 
within the scope of duties as your legal represen­
tative. Until your legal representative is appointed, 
anyone having proper temporary custody of your 
property will have your rights and duties but only 
with respect to that property. 

-..... 
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COMMERCIAL INLAND MARINE 

COMMERCIAL INLAND MARINE CONDITION·s 

The following conditions apply in addition to the Common Policy Conditions and applicable Addhional Con­
ditions in Commercial Inland Marine Coverage Forms: 

LOSS CONDITIONS 

A. ABANDONMENT 

There can be no abandonment of any property to 
us. 

B . APPRAISAL 

If we and you disagree on the value of the prop­
erty or the amount of "loss: either may make 
written demand for en appraisal of the •Joss: ln 
this event. each party will select 8 competent and 
impartial appraiser. The two appraisers will select 
!n umpire . If they cannot !gree. either may re­
quest that selection be made by a judge of 8 court 
having jurisdiction. The appraisers will state sep­
arately the value of the property and amount of 
-loss: If they fail to agree, they will submit their 
diHerence to the umpire. A decision agreed to by 
any two will be binding. Each party will: 

1. Pay its ch0$en epprciser; and 

2. Bear the other expenses of the 8pprai$3l 
end umpire equally. 

If there is an appraisal. we will still retain our right 
to deny the claim. 

C. DUTIES IN THE EVENT OF LOSS 
You must see: that the following are done in the 
event of ·ross" to Covered Property: 

1. Notify the police if s Jew may have been 
broken . 

2. Give us prompt notice of the •loss: !n­
clude a description of the property an­
valved . 

3. As soon as possib~. give U$ a description 
. of how, when end where the •1oss• oc­
curred. 

4 . Take all reaso~bte ~ep$ to protect the 
Covered Property from further damage .. If 
feasible, set the damaged property assde 
and in tN best pos.sible order for exam­
ination. Also keep a record of your ex­
~nses. for considera1ioo in the settlement 
of the claim. 

6. Make no sratement that will assume any 
obligat io n or edmit any liability. for any 
·loss· for which we may be liable. without 
our consent. 

6. Permit us to inspect the property and re· 
cords proving •loss! 

7. If requested, permit us to question you 
under oath, at such times as may be rea ­
sonably required, about 1ny matter relating 
to this insurance or your claim. including 
your books and records. In such event, 
your answers m~st be signed. 

8 . Send us 8 signed. sworn statement of 
•ross· containing the information we re­
quest to settle the claim. You muS't do this 
within 60 days efterour. request. We will 
supply you with the necessary forms. 

9. Prompd y send us any legal papers or no- . 
tic~ re-ceived concerning the ·10!s: 

10. Cooperate with us in the investigation or 
uttlement of the claim. 

0. INSURANCE UNDER TWO OR MORE 
COVERAGES 
If two or more of this policy's coverages apply tc:i 
the same ·loss: we will not pay more than the 
ectual amou nt of the "loss: 

E. LOSS PAYMENT 

We_ will pay or make good any "'loss- covered 
under this Cc1verage Part within 30 days after: 

1. We reach agreement with you; 

2. The entry of final judgment: or 

3. The filing of an apprai~l award . 

We will not I~ liable for any Part of a •loss· tha1 
has been ~ id or rna~ good by others. 

F. OTHER INSURANCE 
. If ~u hove other insu111nce covering the samt 
~ "'JoSs· as the insu111nce under this Coverage Pan 

we will pay cmly the excess over what you shou~< 
neve received from the other insurance. We WI! 

~Y the excess whether you can collect ·OJ:I th· 
other insu111nce or not. .- . ;... 

CM 00 01 10 91 Copyright. Insurance Serv~ .Qffice. Inc., 1990 fag~ , of 2 

190 



-. 

G. PAIR, SETS OR PARTS 

·, . Pair or Set. In case of "Joss· to any part of !I 
pair or set we may: 

a . Repair or replace eny part to restore ·the 
pair or set to its value before the •toss•; or 

b . Pay the difference between the value of 
the pair or s et before and after the •Joss.· 

2. Parts. In case of " loss· to eny part of Covered 
Property consisting of several parts when 
complete. we w ill only pay for the value of the 
lost or damaged part. 

H. PRIVILEGE TO ADJUST WITH OWNER 

In the event of "loss· involving property of others 
in your care, custody or control, we have the right 
to: 

1 . Settle the •loss· with the owners of the 
property. A receipt for payment from the 
owners of that property will satisfy eny 
claim o~ yours. 

2. Provide e defense for legal proceedings 
brought against you. If provided, the ex­
pense of this defense will be et our cost 
and will not reduce the applicable Limit of 
Insurance under this insurance. 

I. RECOVERIES 

Any recovery or salvage on 11 " loss" w ill accrue 
entirely to our benefit until the sum paid by us 
has been made up. 

J . REINSTATEMENT OF LIMIT AFTER LOSS 

The Limit of Insurance will not be reduced by the 
payment of any claim. except for total "loss· of e 
schedu led item, in which event we will refund the 
unearned premium on that item. 

K. TRANSFER OF RIGHTS OF RECOVERY 
AGAINST OTHERS TO US 

If any person o r organiz.ation to or for whom we 
make payment under this insurance ha5 rights to 
recover damages from another, thO$e rights ere 
transferred · to us. That person or organization 
must do everything nece~ry to secure our rights 
and must do nothing after •~.oss• to impair them. 

GENERAl CONDITIONS 

A. CONCEALMENT. MISREPRESENTATION 
OR FRAUD 

This Coverage Part is void in any case of fra ud, 
intentional :concealment or misrepresentation of 
a material fact, by you or any other insured. at any 
time, concerning: 

1 . This Coverage Part; 

2 . The Covered Property; 

3. Your interest in the! Covered Prope:tty; or 

4. A claim under this Coverage Part. 

B. LEGAL ACTION AGAINST US 
No one may bring a legal action egainst us under 
this Coverage Part unless : 

1. There has been full compliance with all the 
terms of this Coverage Part; and 

2. The action is brought within 2 years after 
you first have knowledge of the •toss: 

C. NO BENEFIT TO BAILEE 
No person or organization. other than you, having 
custody of Covered Property, will benefit from 
this insurance. 

D. POLICY PERIOD 
We cover "loss· commencing during the policy 
period shown in the Declarations. 

E. VALUATION 
The value of property will be the least of the fol­
lowing amounts: 

1. The ectual cash value of that property; 

' ·.· 

2. The cost of reasonably restoring that 
property to its condition immediately be­
fore ·r0$5•; or 

3. TM cost of replacing that property with 
substanti.ally identical property. 

In the event of ·ross,· the value of property will 
be determined as of the time of •toss: 
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EFFECTIVE TIME CHANGES 
REPLACEMENT- OF 12 NOON 

This endorsement modifies the COMMON POLICY DECLARATIONS. 

To the extent tha t coverage in this policy replaces coverage in o ther policies terminating noon 
standard time Oil the inception date of this policy. coverage under this policy shall not become 
effective until such other coverage . has terminated. 

. IL 00 22 05 87 Copyright. lns"J!"2:1Ce Services Office. In(; . 1987 ~ 
Copyright. I 
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COMMERCIAL INLAND MARINE 
QUICK REFERENCE 

COMMERCIAL INLAND MARINE COVERAGE PART 
READ YOUR POLICY CAREFULLY 

DECLARATIONS PAGE 

Named Insured and Mailing Address 
Policy Period 
Description of Business and location. 
Coverages and Limits of Insurance 

COVERAGE FORM(S) 

A. COVERAGE 
1. Covered Property 
2. Property Not Covered 
3. Covered Causes of Loss 
4. Additional Coverage -Collapse 
5. Coverage Extensions (If Applicable) 

B. EXCLUSIONS 

• Earthquake (If Applicable) 
• Governmental Action 
• Nuclear Hazard 
• War and Military Action 
• Water (If Applicable) 
• Other Exclusions 

C. LIMITS OF INSURANCE 

D. DEDUCTIBLE (IF APPLICABLE) 
E. ADDITIONAL CONDITIONS 
f. DEFINITIONS 

ENDORSEMENTS {IF APPLICABLE} 

COMMERCIAL INLAND MARINE CONDITIONS 

LOSS CONDITIONS 
A. Abandonment 
B. Appraisal 
C. Duties in the Event of Loss 
D. Insurance Under Two or More Coverages 
E. Loss Payment 
F. Other Insurance 
G. Pair, Sets or Parts 
H. Privilege to Adjust With Owner 
I. Recoveries 
J. Reinstatement of Limit After Loss 
K.' Transfer of Rights of Recovery Against others to Us 

GENERAL CONDITIONS 
A. Concealment, Misrepresentation or Fraud 
B. Legal Action Against Us 
C. No Benefit to Bailee 
D. Policy Period 
E. Valuation 

COMMON POLICY CONDITIONS 
A. Cancellation 
B. Changes 
C. Examination of Your Books and Re-:ords 
D. Inspections and Surveys 
E. Premiums . 
F. Transfer of Your Rights and Duties Under This Policy 
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COMMERCIAL INLAND MARINE 

This Inland Marine coverage Is subject to the terms shown below. 
The Commercial Inland Marl~e Conditions also ;apply. 

CONTRACTOR'S EQUIPMENT BROAD COVERAGE FORM 
Various provisions in this policy restrict coverage. Read the 
entire policy carefully to determine rights, duties and what 
Is and is not covered. 

Throughout this policy, the words "you" and "your" refer 
to the Named Insured shown in the Declarations. The words 
"we," "us" and "our" refer to the Company providing this 
Insurance. 

Other words and phrases that appear in quotation marks 
have special meanings. Refer to Section F- DEFINITIONS. 

A. COVERAGE 

We will pay for "loss" to Covered Property from any of 
the Covered Causes of Loss. 

1. COVERED PROPERTY, as used in this Coverage 
Form, means: 

· 8 . Your contractor's equipment as scheduled. . 

b. Similar property of others that is in your care, cus· 
tody or control as scheduled. 

c. Optional coverage. This coverage, when indicat­
ed In the Declarations, only applies to unsche· 
duled equipment in your care that has been leased 
or rented from others. The limit shown in the 
Declarations for such equipment is the most we 
will pay for "loss" In any one event. 

Within 30 days after the end of each policy year, 
you must report to us the actual rental fees you 
have paid or owe on this equipment for the past 
12 months. We will figure your actual premium on 
the basis of the report by multiplying the rate times 
each $100 of rental fees. If it is more than you have 
already paid, you will owe us the difference. If it 
is less, you will get a return premium. But you will 
not pay less than any minimum annual premium 
shown in the Declarations. 

d . Newly acquired equipment. We will cover direct 
"loss" or damage for up to 30 days caused by any 
insured peril to newly acquired equipment you 
own . We will pay the actual cash value of the 
equipment up to 20% of the total limit of your 
coverage under this policy to a maximum of 
$25,000. 

This coverage ends 30 days after you acquire the 
new equipment. It will end sooner if you report the 
newly acquired equipment's value to us to obtain 
permanent coverage. You then ag~ to pay an ad· 
ditional premium on it for the res: of the policy 
period. 

2. PROPERTY NOT COVERED 

8. Automobiles or similar vehicles. 

b . Tires or tubes. But we will cover "loss" or damage 
to such property if it is caused by fire, windstorm 
or theft or if it happens at the same time as another 
" loss" or damage covered under this agreement. 

c. Tents or tarpaulins. 
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~d. Plans, blueprints, designs or specifications. 

e. Marine equipment designed to be used on rivers, 
lakes or harbors. 

f. Underground property or anypropertywhne locat­
ed undergroLmd. 

g. Accounts, money, securities, evidences of debt, 
deeds or other valuable papers. Nor will we cover · 
jewelry, precious stones or similar valuables. 

h. Contraband, or property in the course of illegal 
transportation or trade. 

3. COVERED CAUSES OF LOSS 

Covered Causes of loss means RISKS OF DIRECT 
PHYSICAL "LOSS" to Covered Property except 
those causes of "loss" listed in the Exclusions. 

B. EXCLUSIONS 

1. We will not pay fora "loss" caused directly or indirect· 
ly by any of the following. Such "loss" is excluded 
regardless of any other cause or event that contrib· 
utes concurrently or In any sequence to the "loss." 

a. GOVERNMENTAL ACTION 

Seizure or destruction of property by order of 
governmental authority. 

But we will pay for acts of destruction ordered by 
governmental authority and taken at the time of 
a fire to prevEmt its spread if the fire would be co­
vered under ·this Coverage Form. 

b. NUCLEAR HAZARD 

(1) Any weapon employing atomic fission or fu­
sion, whether in time of peace or war; or 

(2) Nuclear reaction or radiation, or radioactive 
contamination, however caused. 

But we will pay for direct "loss" caused by 
resulting fire if the fire would be covered un­
der this Coverage Form. 

c. WAR AN_D MILITARY ACTION 

(1) War, including undeclared or civil war; 

(21 Warlike action by a mUitary force, including ac· 
tion in hindering or defending against an ac· 
tual or el<pected attack, by any government, 
sovereign or other authority using mnitary per· 
sonnet or other agents; or 

(3) Insurrection, rebellion, revolution, usu~~ 
power m action taken by govemme~nt!t 
authority in hindering or defending agains: 
any of these. 

2. We w ill no: pay for a " loss" caused by or resultin~ 
from any of the following : 

11nce Servic:es Office. with il:s perrnissio~ •. 
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e. Unexplained disap~arance. 

b. Shortage found upon taking inventory. 

c. Dishonest acts by: 

l1l You; 

(21 Anyone else with an interest in the property; 

(31 Your or their employees or authorized 
representatives; or 

(41 Anyone entrusted with the property, whether 
in collusion with others or occurring during 
the hours of employment. 

This exclusion doesn't apply to a carrier for hire. 

d. Processing or work upon the property. 

But we will pay for direct "loss" caused by result­
ing fire or explosion, if these causes of "loss" 
would be covered under this Coverage Form. 

e. Voluntary parting with any property by yo'u or any­
one entrusted with the propeny if induced to do 
so by any fraudulent scheme, trick, device or false 
pretense. 

f. Unauthorized instructions to transfer property to 
any person or to any place. 

g. Wear and tear, any quality ln the property that 
causes it_to damage or destroy itself, hidden or la­
tent defect, gradual deterioration, depredation; 
insects, vermin, rodents; conosion, rust, damp­
ness, cold or heat. 

h. Mechanical breakdown or electrical damage to 
electrical appliances or devices Including wiring 
unless the loss is caused by lightning. But if fire 
results, we will pay for losses caused directly by 
the fire. 

I. Overload or weight of s toad exceeding the 
registered lifting or supporting capacity of any 
machine. 

j. Equipment on water. We won't cover "loss," ex­
cept by fire. to insured propeny while it's on water. 

C. LIMITS OF INSURANCE 

The most we will pay for "loss" in any one occurrence 
is the applicable Umits of Insurance shown in the Decla­
rations. 

D. DEDUCTIBLE 

We will not pay for "loss" In any one occurrence until the 
·amount of the adjusted "loss" before applying the ap­
plicable Limits of Insurance exceeds the Deductible 
shown in the Declarations. We will then pay the amount 
of the adjusted "loss" in excess of the Deductible, up to 
the applicable Limits of Insurance. 

E. ADDITIONAL CONDITIONS . 
The following conditions apply in addition to the Com· 
merciallnland Marine Conditions and the Common Poli­
cy Conditions: 

1. COVERAGE TERRITORY 

We cover property wherever located within: 

._a. The continental United States of America; and 

b. Canada. 

2. VALUATION 

General Condition E. Valuation in the Commercial In­
land Marine Conditions is replaced by the following: 

a. Property 

The value of property will be the least of the fol­
lowing amounts: 

(11 The actual cash value of that property; 

(21 The cost of reasonably restoring that property 
to its condition immediately before "loss"; or 

(3) The cost of replacing that property with sub· 
stantially Identical property. 

b. Property of Others 

The value of property In your care, CtJstody or con­
trol will be the IBSSer of: 

(1) The amount for which you are liable; or 

(21 Actual cesh value. 

In the event of "loss," the value of property will bed&­
termined as of the time of "loss:' 

3. COINSURANCE 

All Covered Property, except property In transit, must 
be Insured for at least 100% of its total value as of the 
time of "loss" or you will incur a penalty. 

The penalty is that we will pay only the proportion of 
any "loss" that the Limits of Insurance shown In the 
Declarations for all Covered Property at all locations 
bears to 100% of the total value of all property at all 
locations as of the time of "loss." 

F. DEFINITIONS 

"Loss" means accidental loss or damage. 
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COMMERCIAL INLAND MARINE 

This Inland Marine coverage is subject"to the terms shown below. 
The Commercial Inland Marine Conditions also apply. 

COMPUTER EQUIPMENT COVERAGE FORM 

Various provisions in this policy restrict coverage. Read the 
entire policy carefully to determine rights, duties and what 
is and is not covered. 

Throughout this policy, the words "you" and "your" refer 
to the Named Insured shown in the Declarations. The words 
"we," "us" and "our" refer to the Company providing this 
insurance. 

Other words and phrases that appear in quotation marks 
have special meanings. Refer to Section F DEFINITIONS. 

A. COVERAGE 

We will pay for "loss" to Covered Property from a Co­
vered Cause of Loss. 

1. COVERED PROPERTY, as used in this Coverage 
Form, means: 

Data processing equipment which is scheduled in 
the Declarations. The equipment must be your 
property or property of others in your care. 

2. PROPERTY NOT COVERED 

a . Contraband, or property in the course of ille ~ 
gal transportation or trade. 

b. Accounts, bills, money, securities, evidences 
of debt, valuable papers, records, abstracts, 
deeds, manuscripts or other documents. 
However, this exclusion doesn't apply to 
media . 

3. COVERED CAUSES OF LOSS 

Covered Causes of "loss" means RISKS OF Dl· 
RECT PHYSICAL LOSS to Covered Property e x­
cept those causes of "loss" listed in the Exclusions. 

B . EXTENSION OF COVERAGE 

If a covered "loss" occurs, we'll also pay up to 20% of 
the amount of your scheduled equipment or $25,000, 
whichever is less for each of the following: 

1 . DATA AND MEDIA 

Data means information stored on media and in­
cludes facts, instructions, and programs convert­
ed to a form usable in a data processing operation . 
Media means material on which data is recorded, 
such as magnetic discs, diskettes or tapes, disc 
packs, paper tapes or cards used in computer 
processing units. The total tor data and media 
combined can't exceed 20% of the amount of 
scheduled equipment or $25,000, whichever is 
less. 

.2 . EXTRA EXPENSE 

Extra Expense means any necessary operating ex· 
penses over and above your normal cost of oper­
ating your data processing operation had no "loss" 
occurred. We'll pay these necessary expenses from 
the date of "loss" until : 

a . The equipment is repaired or replaced and 
normal operation resumes; 

b . The date when the property at the described 
premises should be repaired, rebuilt or 
replaced with reasonable speed and simil13r 
quality; or 

c. The limit of this extension of coverage is used. 

You agree to resume normal operation, either par· 
tial or complete, as soon as you can following any 
"loss." 

C. EXCLUSIONS 

1 . We won'·t pay for a "loss" caused directly or in· 
d irectly by any of the following. Such "loss" is ex· 
eluded regardless of any other cause or event that 
contributes concurrently or in any sequence to the 
"loss." 

a. GOVERNMENTAL ACTION 

Seizure or destruction of property by order of 
gov£!rnmenta1 authority. 

But we wm pay for acts of destruction ordered 
by governmental authority and taken at the 
time of a fire to prevent its spread if the fire 
would be covered under this Coverage Form. 

b . NUCLEAR HAZARD 

( 1 ) Any weapon employing atomic fission 
or fusion, whether in time of peace or 
war; or 

12) Nuclear reaction or radiation, or radi­
oactive contamination, however 
caused. We will pay for direct "loss" 
caused by resulting fire if the fire would 
be covered under this Coverage Form. 

c . WAR AND MILITARY ACTION · 

( 1 ) War, including undeclared or civil war; 

( 2) Warlike action by a military force, in­
cluding action in hindering or defend­
ing against an actual or expected 
attack, by any government, sovereign 
or other authority using military person· 
nel or other agents; or 

( 3) Insurrection, rebellior., revolutt<:iP. 
usurped power or action taken by gov· 
ernmenta: aut horiry ir, hindering o r 

defending agains'l any cf these. 
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2. We won't pay for 11 "loss" caused by or resulting D . liMITS OF INSURANCE 

from any of the following: 1. LIMITS OF INSURANCE 
a. Delay, or loss of market. The most we will pay for "loss" to computer equip· 
b. Dishonest acts by: ment in any one occurrence is the applicable Lim· , .,. 

f 
( 1 l You; it of Insurance scheduled in the Declarations. The 

most we will pay ·for "loss" to co,:,puter equip·. 
I 2 ) Anyone else with an interest in the ment, data and media, and for extra expense. all 

property; combined, in any one occurrence is the Catas· 

I 3) Your or their employees or authoriled 
.- trophe Limit shown in the Declarations. 

representatives; or 2. VALUE OF PROPERTY 
( 4) Anyone entrusted with the property, 8. Equipment 

whether in collusion with others or oc-
The value of the equipment is the actual cash curring during the hours of em-

ployment. value at the time and place of the "loss." How· 
ever, we won't pay more than the actual cash 

This exclusion doesn't apply to a carrier for value, or the cost of repairing or replacing the 
hire. property with a similar kind and quality, 

c. ( 11 Any earth movement such as an earth· whichever is less. But we'll subtract the 

quake, landslide, or earth sinking, ris· deductible first. 

ing or shining; but we will pay for direct b. Data and Media 
loss caused by resulting fire or explo-

We won't pay more than the actual reproduc-sian, if these would be covered under 
this form. tion of the data. If you don't replace or repro-

I 2 ) Volcanic eruption, explosion or eHu-
duce the data, the most we'll pay is the cost 
of the blank tapes or disks. 

sian; but we will pay for direct loss 
3 . D EDUCTIBLE caused by resulting fire, if the fire would 

.be covered under this form. We won't pay for "loss" in any one occurrence until 

This exclusion doesn't apply to property in the amount of the adjusted " loss" before applying 

transit. the applicable Limits of Insurance exceeds the 
Deductible shown in the Declarations. We will then 

d. Flood, surface water, waves, t ides, tidal pay the amount of the adjusted "loss" in excess of 
waves, overflow of any body of water or its the Deductible, up to the applicable Limit of In-
spray, all whether driven by wind or not. surance. 

( e. Wear and tear; hidden or latent defect or any 4. COINSURANCE 
quality in property t hat causes it to damage 
or destroy itself; gradual deterioration; in- All covered property, except property in transil, 

sects, vermin, rodents; corrosion, rust, mold, must be insured for 100% of its total value as of the 

rot, dampness or dryness, cold or heat. time of "loss" or you will incur a penalty. 

f. Mechanical breakdown, machinery malfunc- The penalty is that we will pay only the proportion 

tion or media failure while the media is being of any " loss" that the Limit of Insurance shown in 

run through the data p rocessing equipment the Declarations for all Covered Property at all lo-

unless fire results. We'll pay for " loss'' caused cations bears to 100% of the total value of all prop-

by the fire. erty at all locations as of the time of "loss." 

g. Interruption of power supply, power surge, E. ADDITIONAL CONDITIONS 

blackout or brownout unless caused by The following conditions apply in addition to the Com-
lightning. merciallnland Marine Conditions and the Common Poli· 

But if fire or explosion results we'll pay for cy Conditions: 

"loss" caused directly by the fire or explosion. COVERAGE TERRITORY 

h. Electrical or magnetic injury, disturbance or We' ll cover your scheduled equipment while located on 
erasure of media, unless caused by lightning. your premises scheduled in t he Declarations. We'll also 

l. Error or omission in programming. cover in transit from one location to another, or locat-
ed elsewhere temporarlly for up to 45 days. 

J . Process or work upon the property. F. DEFINITIONS 
But we'll pay for direct " loss" caused by 

"Loss" means accidental loss or damage. resulting fire or explosion, if these causes of 
"loss" would be covered under this Coverage 
Form. 

r 
. ... ~ r-
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COMMERCIAL INLAND MARINE 

This Inland Marine coverage is subject to the terms shown below. 
The Commercial Inland Marine Conditions also apply. 

INSTALLATION COVERAGE FORIVI 
Various provisions in this policy restrict coverage .. Read the 
entire policy carefully to dete rmine righ ts, duties and what 
ls and is not covered. 

Throughout this policy, the words "you" and "your" refer 
to the Named Insured shown in the Declarations. The words 
"we," "us" and "our" refer to the Company providing this 
insurance. 

Other words and phrases that appear in quotation marks 
have special meanings. Refer to Section G DEFINITIONS. 

A. COVERAGE 

We will pay for "loss" to Covered Property from any of 
the Covered Causes of Loss. 

1. COVERED PROPERTY, as used In this Coverage 
Form, means: 

Property intended for installation in connection with 
your .occupation as shown in the Declarations. This 
may be your property or the property of others for 
which you are legally liable. 

2. PROPERTY NOT COVERED 

a. Contraband, or property in the course of illegal 
transportation or trade. 

b. Existing buildings or structures to which lmprov&­
ments, alterations, repairs or additions are being 
made. 

c. Machinery, tools or equipment that won't be a 
permanent part of the installation. 

d . Building materials, such as lumber, structural 
steel, bricks and mortar, after the materials be· 
come a physical part of the structure. 

e. Accounts, bms, deeds, currency, money, notes or 
securities. 

f. Property on premises you own, lease or operate 
unless it is specifically assigned and invoiced for 
a particular job. 

g. Watercraft or floating equipment, blueprints, 
specifications, automobiles, trucks, trailers, au­

. t o motive parts or permanent buildings. 

3. WHEN COVERAGE BEGINS AND ENDS 

We cover from the time the property is at your risk, 
starting on or after the time thls coverage begins; but 
we will not cover: 

a. After the owner or buyer accepts t he property; 

b. When your interest ceases; 

c. When this policy expires or is cancelle-: : 

whichever occurs first. 

4. COVERED CAUSES OF LOSS 

Covered Causes of Loss means RISKS Oi= DIRECT 
PHYSICAL "LDSS" t o Covered Propeny except 
those causes of "loss" listed in the Exclusions. 

B. EXCLUSIONS 

1. We won't pay for a "loss" caused directly or indirectly 
by any of the followin!l· Such " loss" is excluded 
regardless of any other cause or event that contrib· 
utes concurrently or in any sequence to the "loss." 

a. GOVERNMENTAL ACTION 

Seizure or destruction of property by order of gov· 
ernmental authority. 

But we will pay for ac:ts of destruction ordered by 
governmental authority and taken at the time of 
a fire to prevent its spread if the fire would be co· 
vered under this Coverage Form. 

b. NUCLEAR HAZAHD 

(11 Any weapon employing atomic fission orfu· 
sion, whether in time of peace or war; or 

121 Nuclear reaction or radiation, or radioactive 
·contamination, however caused. We will pay 
for direct "loss" caused by resulting fire if the 
fire would be covered under this Coverage 
Form. 

c. WAR AND MILITARY ACTION 

(1) War, including undeclared or civil war; 

121 Warlike action by a mnitary force, including ac­
tion in hinderin{J or defending against an ac­
tual or e xpected attack, by any government, 
sovereign or other authority using military per· 
sonnel or other agents; or 

(3) Insurrection, rebellion, revolution, usurped 
power o r acti()n taken by governmental 
authority in hindering or defending against 
any of these. 

2. We won't pay for a "loss" caused by or resultfng from 
any of the following: 

e. Delay or loss of market. 

b. Unexplained disappearance. 

c. Shortage found upon taking inventory. 

d. Dishonest acts by: 

(1) You; 

(2) Anyone else with an interest in the pro~rty; 

(3) Your or their employees or authorized 
representatives; or 

(41 Anyone entrus1ed with the pro~f\l·. wheth· 
er in collusion with others or occurring during 
the hours of employment. 

This exclusion doesn't apply to a carrie~ for hire. 

e. Water damage by: 

(1 ) Water that backs up from any sewer c r drain; 

(2) Water that seeps. leaks or flows from below 
the surface of the ground. 

CM 75 800680 Include$ copyrit;lhced rNteNI o f Insurance Services OHice. M1h its permis$ion. Page 1 of 2 
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f. Rain, snow, sleet, sand or dust to property in the 
open. 

This exclusion doesn't apply to property in the 
custody of a carrier for hire. 

g. Testing, but we will pay for direct "loss" or dam­
age caused by resulting fire or explosion. 

h. Defective materials, poor workmanship; error, 
omission or deficiency in designs, plans orspecifi· 
cations. 

But we will pay for direct "loss" or damage caused 
by fire, lightning, wind, smoke, discharge from fire 
protection or building service equipment or explo­
sion, if these causes of "loss" would be covered 
under this form. 

I. Wear and tear; hidden or latent defect or any qual­
ity in property that causes it to damage or destroy 
itself; gradual deterioration; insects, vetmin, ro· 
dents; corrosion, rust, mold, rot; dampness or 
dryness, cold or heat. 

J. Mechanical breakdown, rupture or bursting 
caused by centrifugal force. 

But if another "foss" that we insure results, we wm 
pay for only the resulting "loss" or damage. 

k. Explosion, rupture or bursting of steam boilers, 
steam pipes, steam turbines or steam engines; but 
this exclusion applies only to "loss" or damage to 
the boiler, pipe, turbine or engine in which the 
"loss" occurred. 

I. Artificially generated current creating a short or 
other electrical disturbance. 

But we wnr pay for direct "loss" caused by the 
resulting fire or explosion if these causes of "foss" 
would be covered under this form. 

m . The enforcement of any ordinance or law: 

(1) Regulating the construction, use or repair of 
any property; or · 

(2) Requiring the tearing down of any property, 
including the cost of removing its debris. 

n. Settling, cracking, shrinkage or expansion of the 
covered property. 

o. Penalties for noncompletion or noncompliance 
with contract conditions. 

p. "lnss" or damage covered under any guarantee, 
wa~nty, or other expressed or implied obligation 

· of any contractor, manufacturer or supplier. This 
exclusion applies whether or not such contractor, 
manufacturer or supplier is insured by this farm. 

C. LIMITS OF INSURANCE 

The most we will pay for "loss" in any one occurrence 
is the applicable Limits of Insurance shown in the Decla­
rations. 

CM 758006 86 199 

D. DEDUCTIBLE 

We won't pay for "lass" in any one occurrence until the 
amount of the adjusted "loss" before applying the ap­
plicable Limits of Insurance exceeds the Deductible · 
shown in the Declarations. We will then pay the amount 
of the adjusted " loss" in excess of the Deductible, up to 
the applicable limit of Insurance. 

E~ COINSURANCE 

All covered property, except property in transit, must be 
insured for JOO% of its total value as of the time of "loss" 
or you wilrincur a penalty. 

The penalty is that we will pay only the proportion of any 
"loss" that the limit of insurance at any construction 
premises bears to the projected full value of all property 
at that construction premises at date of completion. 

F. ADDITIONAL CONDITIONS 

The following conditions apply in addition to the Com­
mercial Inland Marine Conditions and the Common Pofi­
cy Conditions: 

1. REPORTS AND RECORDS 

You agree to keep accurate records of your business. 
These records should be maintained In 8 manner 
which will allow us to settle a "foss" accurately. Your 
gross receipts must be reported to us at the end of 
each' policy perlod shown In the Declarations. You 
must report all receipts to us whether or not you've 
collected them. We will figure your actual premium 
by multiplying the rate shown In the Declarations 
times each $100 of receipts. If hIs more than you've 
already paid, you'll owe us the difference. If it is less, 
you will get 8 return premium. But, you will not pay 
less than the minimum annual premium shown in the 
Declarations, even if you cancel the policy. 

We may examine and audit your books and records 
as they relate to this insurance at any time during the 
policy period and up to three years afterward. 

2 . VALUE OF PROPERTY 

The value of the property is the actual cash value at 
the time and place of "loss" plus labor and other 
charges or expenses accrued. However, we won't pay 
more than actual C<!sh value, or the cost of repairing 
or replacing the property with a similar kind and qual­
ity, whichever is less. We'll subtract the deductible 
fi rst. 

3. COVERAGE TERRITORY 

We cover property wherever located within: 

a. The continental United States of America; and 

b. Canada. 

G. DEFINITIONS 

"Loss" means accidental loss or damage. 

.. · 
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COMMERCIAL INLAND MARINE 

This Inland Marine coverage Is subject to the terms ~;hown below. 
The Commercial Inland Marine Conditions also apply. 

TOOL COVERAGE FORM 
Various provisions in this policy restrict coverage. Read lhe 
entire policy carefully to determine rights, duties and what 
is and is not covered . 

Throughout this policy, the words "you" and "your' ' refer 
to the Named Insured shown in the Declarations. The words 
"we," "us" and "our" refer to the Company providing this 
insurance. 

Other words and phrases that appear in quotation marks 
have special meanings. Refer to Section F- DEFINITIONS. 

A. COVERAGE 

We will pay for "loss" to Covered Property from any of 
the Covered Causes of Loss. 

1. COVERED PROPERTY. as used in this Coverage 
Form, means: 

Tools and carrying cases belonging to you that you 
use in your occupation. 

2. PROPERTY NOT COVERED 

Contraband, or property in the course of illegal trans· 
portation or trade. 

3 . COVERED CAUSES OF LOSS 

Covered Causes of Loss means RISKS OF DIRECT 
PHYSICAL "LOSS" to Covered Property except 
those causes of "loss" listed in the Exclusions. 

B. EXCLUSIONS 

1. We will not pay for a "loss" caused directly or indirect­
ly by any of the following . Such "loss" is excluded 
regardless of any other cause or event that contrib­
u tes concurrently or in any sequence to the "loss." 

a . GOVERNMENTAL ACTION 

Seizure or destruction of property by order of 
governmental authority. 

But we will pay for acts of destruction ordered by 
governmental authority and taken a• the time of 
a fire to prevent its spread if the fire would be co­
vered under this Coverage Form. 

b. NUCLEAR HAZARD 

(1) Any weapon employing atomic fission or fu­
sion, whether in time of peace or war; or 

(2) Nuclear reaction ~r radiation, or radioactive 
contamination, however caused . 

But we will pay for direct " loss" caused by 
resulting fire if the fire would be covered un­
der this Coverage Form. 

c. WAR AND MILITARY ACTION 

11 l Wa r. including undeclared or civil .... -ar; 

(2) Warlike action by a military force, including ac­
tion in h indering or defending against an ac­
tual or expected anack, by any government, 
soverei!~n or other authority using military per­
sonnel or other agents; or 

(3) Insurrection, rebellion, revolution, usurped 
power or action taken by governmental 
authority in hindering or defending against 
any of these. 

2. We w ill not pay for a "loss" caused by or resulting 
from any of the following: 

a. Theft from any unattended vehicle unless at the 
time of the theft its windows, doors and compart­
ments were closed and locked and there are visi· 
ble signs that the theft was the result of forced 
entry. 

But this exclusion does not apply to property in the 
custody of a carrier for hire. 

b. Unexplained disappearance. 

c . Shortage found upon taking inventory. 

d. Dishonest acts by: 

(1) You; 

(2) Anyone else with an interest in the property; 

(3) Your or their employees or authorized 
representatives; or 

(4) Anyone entrusted with the property. whether 
in collusion with others or occurring during 
the hours of employment. 

This exclusion doesn't apply to a carrier tor hire. 

e. Voluntary parting with any property by you or any­
one entru!aed with the property if induced to do 
so by any fraudulent scheme, trick, device or false 
pretense. 

f . Unauthorized instructions to transfer property to 
any person or to any place. 

g. Wear and tear, any quality in the property that 
causes it to damage or destroy itseH, hidden or la­
tent defect, gradu.al deterioration, depreciation; 
insects, vm min, rodents; corrosion. rust, damp­
ness. cold or heat. 

k . Mechanical breakdown or electrical damage to 
electrical appliances or devices including wiring 
unless the "loss" is caused by lightning. But if fire 
results. we will pay for losses caused directly by 
the fire. 

... 
·- · a:. 
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COMMERCIAL INLAND MARINE 

This Inland Marine coverage is subject to the terms shown below. 
Ttie Commercial Inland Marine Conditions also apply. 

BUILDER'S RISK COVERAGE FORM 

Various provisions in this policy restrict coverage. Read the 
entire policy carefully to determine rights, duties and what 
is and is not covered. 

· Throughout this policy, the words "you" and "your" refer 
to the Named Insured shown in the Declarations. The words 
"we," "us'' and "our" refer to the C_ompany providing this 
insurance. 

Other words and phrases that appear in quotation marks 
have special meanings. Refer to Section G DEFINITIONS. 

A. COVERAGE 

We will pay for "loss" to Covered Property from any of 
the Covered Causes of Loss. 

1. COVERED PROPERTY, as used in this Coverage 
Form, means: 

Property that will become a permanent part of build· 
ing~ or structures that are shown in the Declarations. 
This may be your property or the property of others 
for which you are legally liable. 

2. PROPERTY NOT COVERED 

e. Contraband, or property In the course of illegal 
transportation or trade. 

b. Existing buildings or structures to which improve­
ments, alterations, repairs or additions are being 
made. 

c. Machinery, tools or equipment that won't be a 
permanent part of the structure. 

d. Property at locations not scheduled unless the 
property is specifically intended for installation at 
the location scheduled in the Declarations. 

e. Trees, shrubbery, lawns or plants. 

f. Plans, designs, blueprints, specifications. 
mechanfcal drawings or similar property. 

g. Glass, unless "loss~· is caused by fire, lightning, 
wind, hail, aircraft, vehicles. riot or discharge from 
fire protection equipment. 

. h. Property while on aircraft or watercraft . Howev­
er, we will cover property on ferries and railroad 
carfloats. 

3. WHEN COVERAGE BEGINS AND ENDS 

We cover from the time the property is at your risk 
starting on or after the time this coverage ~ins, but 
we will not cover: 

a . After the owner or buyer accepts the property; 

b. When your interest ceases: 

c. 6eyond 30 days after completion ol t:ie project; 

d. When each building or structure is: 

(1} Occupied in whole or in par.: o~ 

(2} Put to its intended use: 

CM 75 20 01 86 lnclv<l~s copyr i<;h: 
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e . When the property is leased or rented to others: 

f. When you abandon the construction site with no 
intention to complete it; or 

g. when this policy expires or is cancelled; 

whichever occurs first. 

4. COVERED CAUSES OF LOSS 

Covered Causes of Loss means RISKS OF DIRECT 
PHYSICAL "LOSS" to Covered Property except 
those causes of "loss" listed in the Exclusions. 

B. EXCLUSIONS 

1. We won't pay for a "loss" caused directly or indirectly 
by any of the following. Such "loss" is excluded 
regardless of any other cause or event that contrib· 
utes concurrently or in any sequence to the "loss." 

11. GOVERNMENTAL ACTION 

Seizure or destruction of property by order of gov· 
ernmental authority. We will pay for acts of de­
struction ordered by governmental authority and 
taken at the time of a fire to prevent its spread H 
the fire would be c.overed under this Coverage 
Form. 

b. NUCLEAR HAZARD 

(1J Any weapon employing atomic fission or fu· 
sian, whether in time of peace or war; or 

(2} Nuclear reaction or radiation, or radioactive 
contamination, however caused. We will pay 
for direct "Joss" caused by resulting fire if the 
fire would be covered under this Coverage 
Form. 

c . WAR AND MILITARY ACTION 

(11 War, including undeclared or civil war; 

!21 Warlike action by a military force. including ac­
tion in hindering or defending against an ac­
tual or expected attack, by any government, 
sovereign or other authority using military per­
sonnel or other agents; or 

(31 Insurrection, rebellion, revolution, usurped 
power or action taken by governmental 
authority in hindering or defending against 
any of these. 

d . EARTHQUAKE 

!11 Any earth movement such as an earthquake, 
landslide. or earth sinking. rising or shifting; 
but we will pay for direct loss caused by result- .- .:.. 
ing fire or explosion, if these would be covered 
under this forrr.. 

121 Volcanic erup;ior., explosior. or effusion: bu: 
we will pay for direct loss ccused by resultinr; 
fire, it the fire would be covered under this 
form. 

! Services Of!•ee. ~ith iu Ce!miss io~ 
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Volcanic action means direct loss or damage 
resulting from the eruption of a volcano when 
the loss or damage is caused by: 

(a l Airborne volcanic blast or airborne shock 
waves; 

(b) Ash, dust'or particulate matter; or 

(c) Lava flow. 

All volcanic eruptions that occur within any 
72-hour period will constitute a single oc· 
currence. · 

Volcanic action does not include the cost to 
remove ash. dust or particulate matter that 
does not cause direct physical loss or damage 
to the described property. 

This exclusion doesn't apply to property in transit. 

e. WATER 

(1) Flood, surface water, waves, tides, tidal 
waves, overflow of any body of water or its 
s pray, all whether driven by wind or not; 

(2) Mudslide or mudflow; 

(3) Water that backs up from any sewer or drain; 

141 Water that seeps, leaks or flows from below 
the surface of the ground; or 

(51_ Any release of water impounded by a dam. 

But we will pay for direct "loss" or damage caused 
by resulting fire, explosion or theft, if these Y~Culd 
be covered under this form . 

This exclusion doesn't apply to property in transit. 

2. We won't pay for a "Joss" caused by or resulting from 
any of the following: 

a. Delay, loss of use o r loss of market. 

b. Unexplained disappearance. 

c. Shortage found upon taking inventory. 

d. Dishonest acts by: 

(1) You; 

(2) Anyone else with an interest in the property; 

(3) Your or their employees or authorized 
representatives; o r 

(4) Anyo ne entrusted with the property. wheth· 
er in collusion with others or occurring during 
the hours of employment. 

This exclusion doesn't apply to a carrier for hire. 

e. Voluntary parting with any property by you or any­
one else to' whom you have en~rusted the prop­
erty if induced to do so by any fraudulent scheme, 
trick, device or false pretense; 

f. Rain. snow, sleet, sand or dust damage to prop­
erty in the open. 

This exclusion doesn't apply to prope:.y in the 
custody of a carrier for hire. 

g, Testing. but we will pay for direct"loss" or da:n· 
age caused by resulting fire or explosio:-.. 

h. Defective materials. poor workmanshi:;; errc~. 

omission or deficiency in designs, plans or s:>eciii­
cations. 

But v,..e will pay for direct "loss" or damage eaused 
by fire. lightning, wind, smoke, discharge from fire 

r.M 75 20 01 86 202 
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protection or IJ•JIIding service equipment Of e~lo· ' 
sian, if these causes of Joss would be cove led un: 
der this form. 

I. Wear and tear; hidden or latent defect or any qual· 
ity in property that causes it to damage or destroy 
itself; gradual deterioration; insects, vermin, ro· 
dents; corrosion. rust. mold, rot, dampness or 
dryness. cold or heat. 

j . Release. discha rge or dispersal of contaminan ts 
or pollutants. 

k. Mechanical breakdown. rupture or bursting 
caused by centrifugal force. 

But if another "loss" that we insure results. we will 
pay for only the resulting "loss" or damage. 

I. Explosion, rupture or bursting of steam boilers, 
steam pipes. steam turbines or steam engines. 

Bul this exclusion applies only to "loss" or dam· 
age to the boiler, pipe, turbine or engine in which 
the "loss" occurred . 

m. Artificially generated current creating a short or 
other electrical disturbance. 

But we will pay for direct"loss" caused by result· 
ing fire or explosion if these causes of "loss" 
would be covered under this form. 

n. The enforcement of any ordinance or law: 

(1} Regulating the construction, use or repair of 
any property; c>r 

(21 Requiring the tearing down of any property, 
including the cost of removing its debris. 

o. Settling, cracking. shrinkage or expansion of the 
covered property. 

p. Penalties for noncompletion or noncompliance 
with contract conditions. 

q. "Loss" or d amage covered under any guarantee, 
warranty, or other expressed or implied obligation 
of any contractor, manufacturer or supplier. This 
exclusion applies whether or not such contractor, 
manufacturer or stJpplier is insured by this form. 

C. LIMITS OF INSURANCE 

1. The most we will pay for "loss" in any one occurrence 
is the applicable Limits of Insurance shown in the 
Declarations. 

2. Provisional Amount. Your limit of coverage shown in 
the Declarations is provisional. At any time your 
coverage is in force the actual amount of coverage is 
that part of the provisional amount that the actual val­
ue of your property bears to the value at the date of 
completion, but your coverage will not exceed the 
provisional amount. 

D. DEDUCTIBLE 

We won't pay for "loss" in any one occurrence until the 
amount of the adjusted "loss" before applying the ap· 
plicable Limits of Insurance exceeds the Deductible 
shown in the Declarations. We will then pay the amount 
of the adjusted "loss" in excess of the Deductible. uo to 
the applicable Limits of Insurance. 

E. COINSURANCE 

All covered pro perry, exc:ept property in r.ans::. rnus: b<: 
insured for 100% of its lata I completed value zs o~ th<: 

· time o! "loss" or you will incur a penalry. 
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· · • Th~penalty is that we will pay only the proportion of ~ny 

''loss .. tha't the limit of insurance at any construction 
premises bears to the projected full value of all property 
at that construction premises at date of completion. 

F. ADDITIONAL CONDITIONS 

The following conditions apply in addition to the Com· 
merciallnland Marine Conditions and the Common Poli· 
cy Conditions: 

1. DEBRIS REMOVAL 

If the insured property is damaged by a covered per· 
il, we'll pay the cost of removing debris of the 
damaged property. The amount we'll pay for both 
"loss" to property and debris removal expenses com­
bined won't be more than the applicable limit of 
coverage. 

2. IMPAIRMENT OF RECOVERY RIGHTS 

If any act or agreement of yours before or after loss 
impairs your right to recover from others, we won't 
cover the "loss"; nor will we cover any "loss" which 
you settle or compromise without our written 
consent. 

3. CLAIMS AGAINST OTHERS 

You will make claim promptly in writing against any 
other party who had custody of the covered proper­
ty when the "loss" occurred. 

4. RECORDS · 

We may examine and audit your books and records 
as they relate to this insurance at any time during the 

... policy period and up to three years afterward. 

5. COVERAGE TERRITORY 

We cover property wherever located within: 

a. The continental United States of America; and 

b. Canada. 

6. ASSIGNMENT 

Your interest in this policy cannot be assigned with· 
out our written consent. 

G. DEFINITIONS 

"Loss" means accidental loss or damage. 
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OCT 31'96 16:13, FR PERSO~~L LINES 

_J.O 9 l8~432032 7 l 

llHS ENDORSEMENT CHANGES THE POLICY. PLEASE ReAD lT CAREFULLY. 

COMMERCIAL INLAND MA~INE 
CHANGE ENDORSEMENT 

09·15·93 tr I JPH 
• .~ .,,'~ •; I . l: 

COMP~Y 
10 Casualty Ins. Co. 

I EN9-NO., P&ICY CHANGES EFFECTIVE 
·U~-93 

POLICY rUMfER 
BHO 94 50 62 04 81 

NAMED INSURED . AGENT'S NAME 

--

Talton Brothers Construction Co. R & A Insurance Agcy.Inc 

AGENCY CODE 19 04 2292 
CHANGES 

Thls policy is changed as shown below: 

:7(>~\9()0 0 The name or addre-$3 of the insured is changed as shown below. 
0 Th& d~ription of property is chal)ged to read as shown below. 

The itemlsl listed below are: 
0 Ad~ to schedule. 
!l Deleted from schedule. 

TM amoum of il1$llrance is: 
0 Increased by $ 

0 decreased by$ 

to a new PQUC:V toul of$ 

Delete fr~ Builders Risk coverage form 

lot 7 loc. #1 98lg Courthouse Road 
Vienna, VA 22181 

CODER -- i( (~....-~ 
-- -lNlU 

S£P l~ 1 1993 .,_ 
- &..l 

Oue et EndotWmOflt Eff•cti"" Oata PREMIUM RECAPITUlATION 

Pt,:mium ~djusvne<~t if~ Pl9fnium ia ~VIble io 8l11\11tl i~lltMllts- Add!OOMJ PTQO\ium llelllrn Premivm 
nr- 1 n ,..., ~'?A 

O..teo Oue •'"" "6~siNI1nsgllmellt' lncru.Se ~e ~ 1/IStiiOrntfiU 

~ $ $ $ ... 
$ ~ $ $ 

$ $ ' f 

~ $ ' $ 

'l'b~l Premivm 'CO PoliCY Ex;li!i!lon $ $ 

All other terms and conditions of this policy remain unchanged. 

CM 74190186 204 Authoriled Representative 



OCT 31 ' 96 16 : 13 FR PERSO~~L LINES 
. -1:0 91 8~432032 7 l 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ rT CAREFUUY. 

COMPANY 
Ohio CasualtY Ins. Co. 

NAMED INSURED 

COMMERCIAL INLAND MARINE 
CHANGE ENDORSEMENT 

09-15-93 tr/JPH I END. NO. I POUCY CHANGES EFFECTNE 
8 08-01-93 

POLICY NUMBER 
BMCC94) 50 62 0~ 81 

AGENT'S NAME . 
Tal ton Brothers Construction Co. · 

R & A Insurance Agcy. ! 

AGENCY CODE ]q 04 ?:>Q? 

CHANGES 

Th~ policy is changed as shown below: 
0 The name or· addres-s of the insured is chengad as shown below. 

9 ~91~& . 0 The description of propertY is changed to read as shown below. 

The itemlsllist&d below are: 
iJ Added to schedule. CODER 
0 Deleted from $Che<!ule. 

The aroount of insurance is: SEP 201993 
· 0 increased by $ 

0 decreased by$ K N\CHOLS to a new poftcy total of $ 

Add to euilders Risk coverage fo~ 

9819 COurthouse~ Vienna, VA 22181 
lot 17 lot #1 Amount of Insurance $ 575,000 • 

• 
9819 Courthouse Rd. Vienna, VA 22181 
lot 634 Lotil · A2ount of Insurance $ 575,000. 
Add Mortgagee for above 
Virginia First Savings Bank FSB 
PO Bclx 2009 CODER I Petersburg, VA 23804 ---.b..·"V mm 

SEP 2 1 1993 .. ... . ,.. . 
. , 

Cue •t Endorsement Effer:tive Date I'REMIUM RECAPITUlATION 

PNmium 1dju$tmel'ltlf lht Pmniurn is OIIYolble in ennual inslolnme<~u.. Mditlonal Pttmivm lle1um Ptemlum 

1'~-01-0~ U'7? 
Oa1" Oue ()(ogi~l '"'taltnen c:-. I~ Decexe ~ lnstaRIMf'ts 

• s $ s -
$ $ $ s ·-
$ $ $ $ ··-
$ ~ $ $ 

Total Premium to Poi:C., Ezpimion $ $ 

All other terms and conditions of this policy remain unchanged. n-.l~~ .. 
" . , 

\i 

CM 74 19 01 86 
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Authorized Representative 



OCT 31'96 l6 ! l!:l , 1'"1"< 1-'ERSONHL. LIN~~ 
.--.. IV .--.... 

•' 
i 

THIS :::~DOASEMEN'T CHANGES THE POLICY. PLEASE READ rT CAREFUUY. 

COMMERCIAL INLAND MAR1NE H 
CHANGE ENDORSEMENT •• 0.- BALT, 

11/12/93 d-.1/JPH 
COMPANY ~~~tEND. NO.I POLICY CHANGES EFFECTIVE POLICY NUMBER 

Ohio Casualty Insurance £ompa ~ 13 11/05/93 OM\>(94) 50 62 04 81 
NAMED INSURED AGENT'S NAME 

-
Talton Brothers Construction Co. R & A lnsuranc~ Agancy 

AGENCY CODe!' 19 04 2292 
CHANGES 

{~~ This poficy is changed as shown below: 
~ 0 The name or eddress of 1he insured is changed as shown below. \Jtl CODER 

0 The description of property is changed to read as shown below. 

In~. 

The item(sl riSted below are: NOV 191993 
0 Added to schedule. 
0 Dele~ from schedule. V EMBRY 

The amount of insuranoo is: 
0 increased by $ 

0 decrease<J by $ 

to e new policy total of $ 

Increasing Lot f7 Lac. 11 9819 Courthouse Roati, Vienna, ~A 22181 
Amount of Insurance $ 650.~JO. 

Add as Loss Pay~/ Additional Insureei: Steven & ~r,y Kitchens 
9845 Pal ace ~~-een Way 
Vienna, VA ;221a1 

. ~ 

- ... c '~ 0~ ~. c.l y; \ . ;.....-
VU4-*'-

I • . 
.WJY 23 93 ....... 

. 

Ou• at Enllor.wm•nt ~H•ctiv& Oll~ PREMIUM RI:CAPJ1\ll,.A'TION 

Prtmil.lrn adiv:tmern it the P rtmiurn is J;>.tyabte in sM~l install met\ tS. Addlt:onel P~m R<num P 19miu m 
11 / :-,::; /C"l ~~ 

~ruOoa Origin5f lnst~~arnems Inc~ ~- RMad Installment~ 

s ~ ~ ~ 

$ $ $ $ 

s ~ ~ $ - .. 
s $ $ $ 

Toal Pt8miurn 10 PoflCV ~nlio<l $ ~ 

All other terms and conditions of this policy remain unchanged. 

1--- l () 

CM 7419 01 86 Authorized Representative 
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OCT Jl '96 16:20. FR PERSOtl-0'· LINES . ::;o 918043203271 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE RE"ll rT cAREFULlY. 

COMMERCIAL INLAND MARINE 
CHANGE ENDORSEMENT H .. 0 .... BAL1 ,.. 

09/20/93 dw/JPH 
COMPANY I END. NO.I POLICY CHANGES EFFECTIVE POLICY NUMBER 
Ctlio casualty Insurance CornoilnY 10 03/20/93 0~~(94) 50 62 04 81 

NAMED INSURED . AGENrS NAME 

Talton Brothers Construction Co. R & A Insurance Age:lcy. ! ,·, . .:;-

. I AGENCY CODE 19 04 2292 
CHANGES fOJ It 2-..V: 

This policy is changed as shown below: 

C~~ 0 The name or address of the insured is changed as shown below. 
0 The description of property is chllnged to read as shown below. 

The itemlsl list&d below are: ;~:~~ ~~-
0 Added to schedule. ). \c.~~ 

'{ <\ -
0 ~leted from schedule. --~ <t ... 'C~ C."' 

The amciuntofinwnmce is: "' .. ,...,.. 
0 Increased by $ st.~ ~ '2, \9-:~ ' 
0 decrll8sed by$ 

to a n~ policy total of$ 
r 

"'~\c'c\o~::; 

Delete from.Builders Risk Coverage form: 

9819 Courthouse Road 
Vienua, VA 221&1 
Lot 6 , Loc. if1 

;-\("':!"'"\ -p 
', . ;. :; 'f.· ...... - . KcJ • - ·-- ~ . - } t. 

------=..:::___ INTT. 
o-- -L! r•J.\ J3S.i '-''-' ,.. 

Ouo •\ Endo~emont Eftectiw D~w PREMIUM AECAPITVlATION 

P~um .oju3lment if !he Premf.Jm a l)byable In ann uti wtallmma. Addili()(l~l Premium RcwmP~M.m 

i"'~ / ':1\ / 0.':). '2 ?~ 

OltAI$ Due Original Installments IOGtHte OecteHO ~~nsu~1' .. 
s $ $ $ - "" 
$ $ $ s 
$ $ $ a 
$ s $ $ -

CM 7419 01 86 

Tow P.emlo.m to Policy ElulinUon $ $ 

All other terms and conditions of lhis policy remain unchanged. a ./tfC-). L . 
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DECLARATIONS CONTINUED 

DEFINITIQNS 

SECTION I -YOUR PROPERTY 
COVERAGES 

Coverage A - Dwelling 
Coverage B - Personal Property 
Coverage C - Loss of Use 
Additional Coverages 
Inflation Coverage 
Guaranteed Extra Coverage 

LOSSES INSURED . 
LOSSES NOT INSURED 
CONDITIONS 

SECTION II - YOUR LIABILITY 
COVERAGES · 

Coverage L- Personal Liability · 

TABlE OF CONTENTS . · 

'·.·· DECLARATIONS' : · · . 
. . Your Name . 
· · Location of Your Residence 

: -, .. Policy Period . 
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· ' · Deductibles · · 

'·· 

•: 

. , ....... :: 

Coverage M ' Medical Payments to Others 
Additional Coverilgel; 

EXCLUSIONS ' =· ' 
CONDITIONS ~ 

SECTION I AND SECTION II- CONDITIONS 

OPTIONAL PROVISIONS 

. . '• ·. .~ 
. '\ . 

, ... ·· .. 

.· • 
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"" Polley Number 
46-BA-6044-2 

DECLARATIONS PAGE 

STATE FARM FIRE AND CASUAL TV COtJJPANY 
1500 STATE FARM BLVD, CHARLOTTESVJLLE VA 22009-C001 

A STOCK COMPANY WITH HOME OFFICES IN BLOOMINGTON, IUINOIS 

NAMED INSURED 

KOZAK JEROME J & GAIL E 
9844 PALACE GREEN WAY 
VIENNA VA 22161-6097 

2476-F206 E 

HOMEOWNERS POLICY~ EXTRA FORM 5 

LOAN NO: 146-06-5304 
MORTGAGEE: 

VIRGINIA FIHST SAVINGS BK FSB 
ITS SUCCESSORS OR ASSIGNS 
ATIMA 
1308 DEVILS REACH RD 
WOODBRIDGE VA 22192-2806 

AutomaUc Renewal-If the policy period Is shown as 12 months, this pplicy will be renewed automalically subject to the 
premiums, rules and forms in effeCt for each succeeding. policy periOd. If this policy is tenninated we will give you and the 
Mortgagee/Lienholder written notice In compliance with The policy provisions or as required by law. . 

. Polley PC!rlod: 12 MONTHS The policy period begins and ends at 12:01 AMstandard time at the 
· Effective Date: 04/27/1993 residence premises. 
&?Cpiratlon Date: . 04127/1994 
Location of Residence Premises 
SAME AS MAILING ADDRESS 

Coverages & Property 
SECTION I 

A DWELLING 
DWELUNG EXTENSION 

B PERSONAL PROPERlY 
C LOSSOFUSE 

SECTION II 
L Personalliabllity 

(Each Occurrence) 
'Damage to Property 
of Others 

M Medical Payments to 
Others (EaCh Person) 

Loss Settlement Provision (See Policy) 

limits of Llabtllty 

$ 555,000 
$ 55,500 
$ 416.250 

ACTUAL LOSS 
SUSTAINED 

$ 

$ 

$ 

500,000 

500 

1,000 

F~1 Option·s~-& Endorsements 
EXT tv\ FORM o (EXTRA REPLACEMENT FP-7155.4 
COST ON O'NELLING AND REPLACEMENT 

.· COST ON CONTENTS) 
JEWELRY AND FURS $2,500 EACH OPTION JF 
ARTICLEJ$5,000 AGGREGATE 
VA AMENDATORY ENDORSEMENT FE-7276.1 
BACK UP OF SEWER AND DRAINS FE-7370.3 

Inflation Coverage Index: 127.7 
Deductlbles • SECTION J 
ALL LOSSES $ 1,000' 

In case of toss under this policy, the deductlbles will be applied 
per occurrence and will be deducted from the amount of the 
loss. Other deductibles may apply- refer to your policy. 

Polley Premium $ 452.00 

---------- Other limits and exclusions may apply- refer to your policy 
PREPARED 
FEB 07,2000 
AFP 
FP-7001.5C 
Your pollcy comsiDbs of this pag9, any endorsemanta .... .. - ... _, __ __ . ____ ....., ___ .. ___ ...._ __ 

COUNTERSIGNED 2000 

aY AGENT 
~-----------------------------JAMES T MARRJON 

703-281-41aa 
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,.. 
(. DECLARATIONS PAGE 

.~ . ' .. 
Polley Number 
46-BA-3419-5 

STATE FARM FIRE AND CASUALTY COMPANY 
1500 STATE FARM BLVD, CHARLOTTESVILLE VA 22509-0001 

~ 
~ 

A STOCK COMPANY WITH HOME OFFICES IN BLOOMINGTON, IUINOJS 

NAMED INSURED 
2476-F206 E 

KITCHEN, STEPHEN E & MARY S 
9846 PAlACE GREEN WAY 
VIENNA VA 22181-6097 

HOMEOWNERS POLICY ~ EXTRA FORM 5 

LOAN NO: 4080005827 
MORTGAGEE: 

CITICORP MORTGAGE INC 
ITS SUCCESSORS AND/OR ASSIGNS 
PO BOX81300 
ATLANTA GA 30366-1300 

Automatic Renewal- If the pollcy period is shown as 12 months, this policy will be renewed automatically subject to the 
premiums, rules and forms in effeCt fur each succeeding policy period . If this policy is terminated we will give you and the 
Mortgagee/Lienholder written notice in compliance with the policy provisions or as required by law. . 
Policy Period: 12 MONTHS The policy period begins and ends at 12:01 AMstandard time at the 
Effective Date: 03/19/1993 residence premises. 
Expiration Date: 03/19/1994 
Location of Residence Premises 
SAME AS MAILING ADDRESS 

Coverages & Property 
SECTION I 

A DWELLING 
DWELLING EXTENSION 

B PERSONAL PROPERTY 
c LOSS OF USE 

Limits of Llablllly Inflation Coverage Index: 12S.2. 

Deductlbles • secnoN 1 

~ 560,000 ALL LOSSES $ 1,000 
56,000 

$ 420 000 
ACTUAL LOSS 

SUSTAINED 

SECTION II In case of loss under this poli~, the deductibles will be ~iecl 

L Personal Liability $ 500,000 
ra;r occurrence and will be de uded from the amoun.t of 

~ch Occurrence) 
amage to Property 

of Others 
M Medical Payments to 

Others (Each Person) 

Loss Settfement Provision (See Polley, 

Forms Options~ & Endorsements 
EXTRA FORM o (EXTRA REPLACEMENT 
COST ON DWELUNG AND REPLACEMENT 
COST ON CONTENTS) 
JEWELRY AND FURS $2,500 EACH 
ARllCLEI$5, 000 AGGREGATE 
SACK UP OF SEWER AND DRAINS 
VA AMENDATORY ENDORSEMENT 

PREPARED 
FEB 07,2000 
AFP 
FP-7001.5C 

$ 

$ 

. 500 

1,900 

FP-7155.4 

OPTIONJF 

FE-7370.3 
FE-7276.1 . 

Your policy consists of this page, any endonoemerms 
and tho coltcv form. Plaasa keeo the1141 tooe~r. 
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oss. Other deductibles may apply ~ refer to your poltcy, 

Policy Premium 

BY 
JAMES T. MARRION 
703~281-4188 

$ 

' ., .. 

529.00 

2000 

AGENT 



int~ combu~on e!Y,line. as: the. pri­
mary saJrce ol ~optision; . 

owned or operated, or tired by or for the 
insured or employer olthe Insured or used 
by the Insured for the purpose of instruction 
in the use thereof; a : . 

· · (2) under Coverage M lor bodily lnj try to a pupil 
arising out o1 corpaal ptllishment adminis· 
tered by or at the direction ol the in~ured. 

SECTION I AND SECTION U • CONDITIONS are modified 
as follows: 

1. Cancellation 

a Reference to 1 o days riotiee in b.(1) is changed 
to 15 day~ notice; 

b. Reference to 10 days notice in b.(2) is changed 
. to 45 days noli~; and . · 

c. Reference to 30 days notice in b.(3) is changed 
to 45 days notice. 

2. Norvenewal 

Reference to 30 days notice is changed to 45 days 
OOtice. · · 

Option FA · Fireanns. Rrearms are insured lor accidental 
<frect physical loss or damage. 

The fimits lor this option are shown in the Declarations. The 
first amount is the limit for any one article; the second amoont 
is the aggregate fimit for each loss. 

The following ad<fniorlal provisions apply: · 

1. we do not insure lor any Joss to the property described il 
Ills option either consisting of, or <irectly and immedi· 
ately caused by, one or more of the following: 

a. mechanlcal breakdown, wear and lear, gradual dele· 
rioration; 

b. insects or vermin; 

21 

c. any process of refinishing, renovating, or repairing; 

d. dampness·ol atmo~re or extremes ol tempera· 
tures; 

e. inherent defect or lauhy manufacture; 

I. · rust. JCdng or explosion of firearms; 

g.' breakage, ·marring, Saalchirg, teariilg a denting 
l.llless caused by fire, thieves or accidents to convey-
~s;or · · ·. 

h. infidelity ol an insured's employees or persoos to 
whom the insured property may be entrusted a 
rented. . . . .... 

2. our limit lor loss by any Coverage B peril except theft is 
· the i mit srown in the Declarations lor Coverage B, plus 

the aggregale l_imit; · • .. · 

3. our fimits lor foss by theft are those shown in the Decla· 
rations for this option. These fimits apply in ~eu ol the 

. Coverage B theft lim~; and 

4. our limits lor loss. by any Covered peril except ihose in 
items 2. and 3. are those shown in the Declarations. 

Option 10 -Incidental Business. The coverage provided by 
this option applies only to the incidental business occupancy 
on rae with us. 

1. Section 1: COVERAGE B • PERSONAL PROPERTY is 
ex1ended to include equipment, suppfies and furnishings 

.. ·usual a.n4 incidental to this business occupancy. This 
_Optional Policy Provision does not include merctmdise 
he!d as ~pies a lor sale or lor delivery after sale. 

The Option 10 rmit is shown in the Declarations. The 
~mit applies in addition to the Section I, COVERAGE B. 
PERSONAL PROPERTY, Special Umits of Uability on 
property used or intended for use in a business while 
away from the described premises. · 

·2. Sa"'tioo U: The residenca p;emises is rvt cOnsk~ered 
business property because an Insured occupies a part 

·. .of~ as ~ i~~~tal business. .. 

FORMS 

3. ~tion II: Exclusion 1.b. of Cove_rage Land Coverage M 
IS replaced with ll'e loloYting: · · 

· b. bodily injtry or property damage arising art ol 
business pursuits ol an insW'ed or the rental or 
holding for rental of any part of any premises by 
an in~W'ed ._This exdu~on does no1 apply;_ 

(1) to activities wlich are adinarily incidental to 
· . non;business pursuits or to business pu-: 

suits·.·pr an lf)sured wtich are necessary a 
incidental 10 ll'e u5e ol the residence prem-
ises ·as an ilcidental business; . 

(2) Ytith respect to Coverage L 10 ll'e occasional 
or part-time business j:llfsuits ol an !nsured 
who is under 19 years of age; 

(3) to incidental business activities of any in· 
sured for babysitting, caddying, lawn care, 
newspaper de6very and other similar activi­
ties; or 

(4) t~· IIi~ re~iaJ oi holdi;,g for rental ol a resi· 
dence oi yours: 

(a) on an occasional basis for exclusive use 
as a residence; 

(b) in part, unless inlended lor use as a 
residence by more than two roomers or 
boarders; or 

(c) in part, as an incidental business or pri­
vate garage; 

(5) when the dweDing on the residence prem­
Ises is a two family dwelfing and you occupy 
one part and rent or hold fa rental the othef 
part;a -

(6) to farm land (Ytithout blildings) not in excess 
of &.lQ acres, renled or 1-eld lor rental to 
others. 

4. SECTION I AND SECTION II· CONDmONS are modi-
fied as follows: · 

a. Cancellation 

22 

(1) Reference to 10 days nolice in b.(1) i! 
changed to 15 days notice; 

(2) Reference to 10 days notice in b.(2) i: 
changed to 45 days notice; and 

(3) Reierence to 30. days notice in b.(3) i! 
· . changed to 45 days notice. • : 

b. NonreneWa! 

Reference to 30 days notice is changed to 4! 
days notice. 

5. This insurance does not apply to: 

a. bodily injury to an empoyee of an Insured arisim 
art of the residence premises as an incident<i 
business other than to a residence employee whll: 
engaged in the employee's employment by an in· 
sured; 

b. bodily injll)' to a pupa arising art o1 corporal pun 
ishment administered by or at the cirection of lh: 
insured; ·· 

c. liability arising out ol any acts, errors or cxnissions o 
an insured, or any other person lor whose acts ar 
Insured is ~able, resulting from the preparation c• 
approval ol data, plans, designs. opinions, reports 
programs, specifications, supervisory inspections o. 
engineering services in the conduct of an insured'! 
incidental business involving data processing, corn· 
JXIter consulting or computer prOJramming; a 

d. any claim made or suit brought against any lnsurec 
by: 

(1) any person who is in the care ol any insurec 
because of chffd care services provided by or a 
the direction of: 

(a) any insured; 

{b) any emp:o;·ee c: an;· ~isured; o; 

(c) any other person aduaUy or apparently act 
ing on behalf ol any Insured; or 

(2) anypersonwhomakesadaim becauseolbodill 
injury to any person who is in the care of an: 



HOMEOWNERS POLICY- EXTRA FORM 5 

DECLARATIONS CONTINUED 

We agree to provide the insurance d~!\>ed in this ~icy: 

1. based on your payment of premium fa !he coverages You 
~; . 

2. based on yoor compfaance will all applicable provisions 
of !hi~ pqlicy; _and 

3. in reliance on your s!a\emenls in these Declarations. 

You agree; by acceptance o/ this policy, that: 

1. you win pay premiums when due and comply with the 
prOJisions o/ the policy; 

2. the statements in these Declarations are your state· 
ments and are true; 

3. we insure you on the basis your statements are true; and 

4. this policy contains all of the agreements between you 
and us and any of our agents. 

Unless otherwise indicated in the application, you state that 
during the tlvee years preceding the time ol yw: application 
lor this ilsurance your loss HistOI)' and Insurance History 
are as follows: 

1. loss HistOI)': you and the members of yOlJl household 
have not had any insured losSes, v.flethef paid a not, 
that would have been covered under the terms o/ this a 
a similar policy; and 

2. Insurance His!OI)': no insurance company has cancelled 
a refused to rene~ _yrur homeowners. or fire insurance. 

DEFINITIONS 

' You' and )au" mean the 'named insUI'ed' shown in the 
Declarations. Your spouse is rouded if a resident of your 
household. ·we·, ·us· ard ·our· mean the Company shov.n 
in the Declarations. 

Certain words and plvases are defined as follows: 

1. 'aircraft' means any machine ex device capable ol at· 
mospheric llight except model airplanes. 

2. 'bodily injury' means physical iljuty, sickness, ex dis· 
ease to a person. This includes req.Jired care, loss of 
se!Vices and death resutting therefrom. 

Bodily injury does not include: 

a. any ollhe lollo-Ning oM1ich are communicable: d'IS· 
ease, bacteria, parasite, virus,aotherorganlsm, any 
o/ whicll are transmitted by any Insured to any other 
petson; 

b. the exposure to any such disease, bacteria, parasite, 
virus, ex other cxgariSI)l by any insur.ed to any otllef 
person; et · · .. .. • · · 

c. emotional distress, mental anguish; humiliation, 
mental distress, mental injury, et any similar iljury 

FP·7155.4 
(2192) 

lllless it arises out of actual physical iJlury ·to some 
perSCtt. . . " . 

3. 'business· means a trade, profession a occupation. 
This includes farming. · · 

4. 'Declarations·· means the policy Declarations, any 
amended Declarations, the most recent renewal notice 
oc certificate, ·an Evidence of Insurance form oc any 
endetsement changing any ol these. . . 

5. "insured" means you ard, if residents a your household: 

a. )'011' relatives; and 

· b:: any od1ef person under the age ol 21 who is in the 
care of a person desaibed ~e. 

Under Section II, "insured' also means: 

c. with respect to animals et watercrafi to 11hich this 
policy applies, the persoo or organizatioo legaDy 
responsible lor them. However. the animal ex water· 
craft must be owned by you oc a person included in 

.· S.a or S.b. A person or organization using oc having 
· · custody of these animals a watercraft in the course 

of a business. a without permission of the owner, is 
001 an Insured; and 

d. with respect to any vehicle to which lhis policy ap­
pies, any person while engaged in yoUI' empoyment 
oc the employment ol a person included in S.a. a S.b. 

6. "insured location· means: 

a. the residence premises; 

b. the ·part of any other premises, other struC1ures and 
grounds used by you as a residence. This includes 
premises, stn.ctures and grounds you aCXjuire while 

· this policy is in effect ta your use as a residence; 

c. any ~emises used by yoo in comection with . the 
premises included in 6.a. ex 6b.; · 

d. any part of a premises not owned by an insured but 
where an insured is tempcranly residing; 

· e. · vacant land owned by a rented to an Insured. This 
does not include farm land; 

land owned by or rented to an insured on which a 
one or two family dwening is being CCtlStruCted as a 

_residence lor an insured; 

g. individual or family cemetery plots or burial va!Ats of 
an insured; 

h. any par1 of a premises occasionally rented to an 
insured for other than business purposes; and 

500 acres or less of farm land (withou1 bu~dings) 
rented to others. · · 

7. "motor vehicle', when used in Section II ol !hi~ policy, 
means: · · · · · 

· a. · a motorized tarid vehicle designed lor travel on public 
roads or subjec1to motcx vehicle registration. A rna­

·' torized land vehicle in dead storage oo an Insured 
location is not a motor v~icle; 

b . . a traler ex semi-trailer designed lex travel on public 
roads and subject to motor vehicle registration. A 

: bOat, camp, home a utifity trai!er not being towed by 
or carried on a vehicle included in 7.a. is not a mota 
vehicle; ·. ~ · . ... · ·. · ... 

. c. a motorized golf cart, snowmobile, ex other motorized 
land vehicle owned by an Insured and designed foe 
recreational use oil pub5c roads, while oH an insured 
location. A motorized golf cart while used Ia golfing 
purposes is not a moh?r ve~icle; . 

· d. a motorized tiic)ode, tricyCle er similar type of equip· 
ment owned by an insured while off an Insured 
location; and · 

e. any vehicle· while being towed by oc carried oo a 
vehicle included in 7.a., 7.b., 7.c. oc 7.d. " · 

8. ·occlJ'rence·, when used in Section II of this policy, 
means an accident, including exposure to conditions, 
....nicll resutts in: 

a. bodily Injury; ex 

b. property damage; 

· during the poli::y period. Repeated or CCtltinuous expo· 
sure to the same general conditions is considered to be 
one occurrence. 

9. "property damage• means physical damage to ex de· 
struction of tangible property, including loss ol use ol this 
prO):erty. Thefi a conversion of property by an Insured 
is not property damage. 

10. "residence· employee' means an employee ol an in· 
· sured who performs duties, including household a do· 
mestic services, in comection with the maintenance ex 

· use of the residence premises. This includes employ· 
ees who per1orm simnar duties elsewhere lor yru. This 
doe~ not include employees while performing duties in 

:-. connection with the business of an insured. 

11. "residence premises· me~s: 

a. the one, two, . three or four·farnilY dwelling, other 
structures, and grounds; et .. · .. .. . 

b. that part ol any other buading; 

where you reside and whiCh is shoWn in the Declara· 
lions. ·· · .·: 
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SECl:IQN 1- COVERAGES 

COVERAGE.A • DWElUNG 

1. We Co.;er. · . : 
a. the dwelting used "piincijlaify as a private"resideoce 

on the residence ~(llises shown in the Declara· 
, .lions. This Wlcfudes ~ures auached to the dwell-

ing; 

b. m.a~rials and supplies located on ex adjacent to the 
residence premises for u5e in the. coostruction, 
alteration ex repair o1 the dwelflng ex other structures 

. on the residence premises; . 

c. ~-to-wall carp:!ting anaChed tO the dwelling on the 
residence premises; and 

d. outdoor amennas. 

2. Dwelling Extension. We cover other structlXes on the 
residence premises, separated lrcxn the dwelfing tiy 
dear space. Stru:tures comected to the dwelling by only 
a fence, utility fine, ex similar comection are ooosklered 
to be other slnJctures. 

We do not cover olher structures: : 

a. used iri whole ex in part lex business purposes; ·or 

b, rented ex held for rental to a person not a tenant o/ 
. ·· ~ dweJ~ng. unless used s_olely as a private garage. 

3. Except as specifiCally provided in SECTION I • ADDI· 
TIONAL COVERAGES, Land, we do not cover land, 

. induding the land necessary to support any Coverage A 
property. We do not cover any costs reqlired to replace, 
rebuild, stabitize, ex otherwise restexe the land, nor do we 
(X]Iet the costs of repair techniques designed to ccxnpen-
sate lex ex pcevent land instabitity. · · · · · · · 

COVERAGE B ·PERSONAL PROPERTY 

1. We cover personal prOperty owned ex used by an in· 
sured while it is anywhere in the world. AI your request, 
we ~I covet persoll!l' pr~perty owned by others v.ilile 
the property is on the part cii the residence premises . 
occupied exclusively by an irisured. ~your request, we 
will also cover personal property Ol'ffled by a guest ex a 
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residence employee, whie the property is in any other 
residence occupied by an Insured ex in the physical 
custody of the residence employee. 

We cover personal Jl(Operty usually situated at an in· 
sured's residence, ~er than the residence premises, 

· for up to.$1,000 ex 10% of the Coverage 8 fimit, which· 
, ever is greater. This imitatiOI) does not apply to personal 

property i1 a ne~y a~uired principal residence lex the 
first 30 days alter you start moving the Jl(Operly there. If 
the residence premises is a newly a~uired principal 

·· residence, personal property in your immediate past 
principal residence is not subject to this fimnation rex the 
ir~ ~ days a~er the ~lion of #lis policy. 

Special Umits ol Uability. These fim~s do not increase 
fle Coverage 8 imil The special limit lor each o/ the 
following categories is the total limit lor each loss lor all 
Jl(operty i~ thai ~tegory: . 

a. $200 on money, bank notes and coins; 

b. $250 on property used or intended for use in a 
, business while away fr~ the described premises; 

c. $250 on business pcoperty in storage or held as 
samples ex lex sale or lex de6very alter sale, aU while 
on the resi~en~e premises; .. 

d. $1,000 on securities, accounts, deeds, evidences o/ 
debt, Jeners o/ eredi~ notes other than bank rotes. 
manuscripts, passports, tickets and stamps; 

e. $1,000 on waleraafl o/ all types and rutboard mC>­
Iors, including their trailers, furnishings and equip-
ment; · · · ·. 

· f. $1,000 on tra~lers not used with wateraalt; and 

g. $2,500 for loss by theft of flfearms. 

See· SECTION I • Aoon:IONAL COVERAGES for spe­
cial fimils on jewelry, watches," fur garments and gar­
ments trimmed y.ilh fur, precious ·and semi-precious 
stones, gdd ~ther than go:dr:are cr gc!d pfat~ ware, 
silver other than silverware ex silver plated Wa.re, and 
plal~um. • 
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2. Property Not Covered. We do not cover~ 

· a. articles separately desaibed and specificaflyinstted 
in this ex any othef instr.lnce; 

b. animals, birds ex fish; 

c. any engine ex molex propelled vehicle ex machine 
designed f()( movement on land. We do.eo.ver those 
·not licensed for use on public highways which ara: 

(1) used solely to service the Insured location: ex 

(2) designed for assisting the han<fcapped; 

d. devices or instruments for the recor<ing ex reproduc­
tion ol sound which obtain ~wer for operation from 
an engine or molex JXopelled vehicle's electrical sys­
tem, but only v.flile permanently installed in an engine 
ex motex Jl(opelled vehicle. We do not cover tapes, 
wires, records ex other mediums thai may be used 
with these devices or instruments while in the vehicle; 

e. aircraft and parts; 

I. pcoperty of roomers, boarders, tenants and other 
residents not related 10 an insured. We do cover 
property ol roomers, boarders and other residents 
related to an insured; · : 

g. property regularly rented or held lex rental to others 
by an insured. This exdusion does not appJy to 
pcoper1y of an insured in a sleeping room rent~ to 
others by an Insured; 

h. property rented ex held lor rental to others away from 
the residence. premises; ex 

. . 
any dlizens band radios, rado telephones, radio 
transceivers, radio transininers; anlennas and other 
similar eq.tipment which obtain jxlwer for operation 
from an engine or mol or propelled vehicle's electrical 
system. This exclusion applies only ~le the prop­
erty is located in ex upon an engine exmotorpropened 
vehicle. . ., 

COVERAGE C • LOSS OF USE 

1. Additional Uving Expense. II a Loss Insured causes 
. the residence premises to become uninhabital)e, we 
cover the necessary increase io cost to maillain your 
standard o/ living. Payment is lex the srortest time re­
quired (a) to repair ex rep ace the premises ex (b) f()( yrur 
housell:lld to settle elsewhere. This period of time Is not 
6mite~ llr ~ expi~tion of this policy. 

2. Fair RentaJ VaJue. II a Loss Insured causes thai part of 
the residence premises .rented to others ex held lor 
rental by you to bocome l.flinhabitable, we cover ns fair 
renlal value. Payment shal be for the shortest lime 

· required 10 repair ex replace the par1 ol the JXCmises 
rented ex held lex rental. This period of time is not r1111ited 
by 6XPration o/ this policy. Fair renlal value shal not 
indll.le any expense that does rot continue wlli!e tllat 
part oJ the residence premises rented or held for rental 
is uninhabitable. 

3. Prohibited Use. II a civil authority pcohi~s your use of 
the residence premises because of direct damage to a 
neighboring premises by a Loss Insured, we cover any 
resulting Additional Uving Expense and Fair Ronlal 
Value. Coverage is lex a period not exceeding two weeks 
~le use is prohibited. 

. We do not cover loss or expense due to carcellation of 
: a lease ex agreement 

No deductibJe applies to Coverage C. 

SECTION I· ADDITIONAL COVERAGES 

1. Debris Removal. We will pay the reasonable expenses 
you incur in the removal of debris of covered property 

• when coverage is alfexded for the peril causing the loss. 
This expense is included in the Emil appJying to the 
damaged property. 

We will also pay reasonable expenses for removal o1 
fallen trees which cause damage to covered property. 

When the amount payable for the pcoperty damage pus 
the debris removai expense exceeds ihe fmil lex U1e 
damaged pcoperty, an adcfit()naJ 5% of that limn is a vall-

- abJe for debris removal expense. 
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2. Temporary Repairs. If damage is caused by a Loss 
· Insured, we ~I pay the reasonable and necessary cost 

you incur lot temporar; repairs to covered property to 
protect the property from further immediate damage et 
loss. This coverage does not increase the Dmit applying 
to the property being repaired. . · ... ·. · 

3. Tr~s, Shrub~ an~ ~~r ~ants: W~ ciNer outdoor 
trees, siYubs, plants or lawns, on the.resi~ence prem­
ises, lor loss caused by the lol1owilg: Rre or lightning, 
Explosion, Riot or civil commotion, Aircraft, Vehdes not 
owned Of' Operated by' a 'resident of the residen~ prem­
ises, Vanda6sm et Malicious Mischiel et Theil The imit 

· for this coverage shaD not exceed 5% of the fimit applying 
·to the dwelfir\g. We wia rot pay more than $500 fOf' any 
one outdoor tree, shrub or planl This coverage may 

· increase the limit otherwise applicable. We do rot cover 
property gro~n for business !XJfP?5eS· . . .. . . 

4. Fire Department Service Charge. We ·wil pay up to 
$500 lor your iabiijty assumed by contract or agreement 
for fire department charges. This means charges incurred 
when the fire department is caned to save or protect 
covered property from a Loss Insured. No dOOuctible 
applies to this coverage. This coverage may increase the 
fimit othelwise appficable. · 

5. Property Removed. Covered property, while being re­
moved lretn a premises endangered by a loss lnSU'ed, 
is covered for any accidental direct physical loss. This 
coverage also applies to ~ property for' up to 30 days 
while removed. We will also pay lor reasonable expenses 
incurred by you let the removal and retum ol the covered 
property. This coverage does not increase the limit ap· 
plying t.o the property being removed. · 

. : 
6. Credit Card, Bank Fund Transfer Card, Forgery and 

Counterfeit Money. 

a. Wewillpayupto$t ,000for: .. . •, 

(1) the legal obfigation or an insured )o pay beca!Jse 
ol the theft or unauthorized use of credit cards 

. ·and bank fund transfer caids issued to et regis­
tered in an insured's name. If an insured has 
not comp6ed with au terms and coolitions under 
which the cards are issued, we do 00t cover use 
by an insured or anyone else; 
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(2) loss to an Insured caused by forgery or alteration 
of any check or negotiable instrument; and 

(3) loss to an Insured !hrough acceptance in good 
faith of counterlelt United States or Canadian 
paper currency. 

No deductJble applies to this coverage. 

We will not pay mOre !han 11ie limn staled above for 
. forgery or alteration committed by any one perSCII. 

This limit applies when the forgery or alteration in­
volve~. one or more instrument in 1he same loss. 

b. We do not cover loss arising out of business pursuits 
or dishonesty of an Insured. · · 

c. Defense: 

(1) We may make any investigation and senle any 
· claim or suit that we decide is appropriate. Our 

obfJQation to defend daims or suns ends when 
the amotnt we pay for the loss equals our limn of 
fiablity. 

(2) If daim is made or a suit is brought against an 
Insured for 6abiTrty under the Credit Card or Bank 
Fund Transfer Card coverage, we will provide a 
defense. This defense is at our expense by coun· 
sel of our choice. 

(3) We have the option to defend at our expense an 
insured or an insured's bank against any suit 
for the enforcement of payment under the For· 
gery coverage. 

7. Power Interruption. We cover accidental direct physical 
loss caused directly or indirecUy by a change of tempera· 
ture which results from power interruption that takes 
place on the residence premises. The power interrup­
tion must be caused by a Loss Insured occurring on the 
residence premises. The power fines off the residence 
premises muSt remain !)nergized. This coverage does 
not increase the limit applying to the damaged property. 

B. Refrigerated Products. Coverage B is extended to 
cover lhe contents of deep freeze orrelrigeraled lrils on 

. the residence premises for loss due to power fa~ure Of' 
mechanical failure. If mechanical failure or power failure 
is krown to you, all reasonable means must be used to 
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praect the property insured from further damage or this 
coverage is void. Powedailure or mechanical failure shaU 
not include: 
a. removal or' a plug Iran an electrical ouilet; et ·. · 

. . . . . .~. . . . 
b. turring off an electrical switch unless caused by a 

loss Insured. 

This co~ge does oot increase the ti111it. apt)Jying to th8 
damaged pro~. , .. :· 

9. Arson Reward. we~~~ pay s1.ooo rcir infonilation -Mlich 
· le'ads to ail arSCII conviction in comection with a fire loss 

to property' covered by this policy. This coverage may 
increase the limn otherwise applicable. However, the 
$1,000 fimit shall not be increased regardleSs ci( the 
number of persons provi:ling infomlation. · 

10. Jewelry~~ 'Furs. ~elry, watches, fur garments and 
garments trimmed 'wit~ fur, precious.and semi·precious 
stones, gold other than goldware or gold plated ware, 
silver other than silverware or silver plated.ware, and 
platinum are insured for accidental direct physical loss cr 
damage. · · • · · . , . · · · 

We do not cover loss or damage caused by mechanical 
breakdown, wear and tear, gradual deterioration, insects, 
ve~min, inherent Vice, or seizure or destruction Under 
quarantine or.customs regulations. · 

ln add'1tion to limitations and exdusions otherWiSe ap!li· 
cable, the following also apply: 

a. Ollr Omit for loss by any Cove~age B peril e~cept theft 
shall be the lim~ staled in the Declarations for Cov· 
erage B, plus $2,500; and 

b. our lim~ for loss by theft and any covered peril, except 
those in item a, shall be $1,500 on any one article 
and $2,500 in the aggregate. 

t t . Land. U a single event resuhs in both a Loss inSured to 
the insured dwelfing, other than the breakage of gass et 
safety glazing material, and a loss of land stabi~ty. we 11ifl 
pay up to $10,000 as an additional amount ol insurance 
for repair costs aSsociated with the land. This includes 
the costs required to replace, rebu~d. stabWze or other· 
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wise restore the land. This Additional Coverage a~, 
only to the land necessary to support that part of 1he 
insured dwelling ~~ning the Loss Insured. 

The SECTION I· LOSSES NOT INSURED reference to 
earth movement does not apply to the loss of land stability 
provided.u~er this ~dditi~ Covera~. 

12. Volcanic Action. We cover direct physical loss lo a 
covered building or covered property contained in a 
bUilding resu~ing from the eruption of a volcano when the 
los; is direcdy and immediately caused by: ·· · · 

a. volcanic bla~t or airborne shoclc. waves; 

b. ash, dust or particulate matter; or 

c. lava flow. 

We wiU also pay for the removal of that ash, dust et 
particulate matter which has caused direct physical loss 
to a covered building or covered property contained in a 
building. 

One or more volcanic eruptions that occur within a 72· 
hour period shan be considered one volcanic eruption. 

This coverage does not increase the limit applying to the 
damaged property. 

13. Lo;:ks. We will pay the reasonable expenses yoiJ' incur 
· to re41ey locks on exterior doors of the dwelling located 

on the residence premls'es. wheii the keys to those 
locks are a part of a covered theft loss. 

No deductible ap~es to tlis coverage. ·· 

14. Temporary Uving Expense · Allowance. If the resl­
. dence premises becomes uhinhabitable because of a 

: loss caused by earthquake, landslide or volcanic explo­
sion, or if a civil authority prohibits your use of the 
residence premises because an earthquake, landslide 
or votc:arlc explosion has occurred, we will pay up to 
$2,000 to cover the necessary increase in cost v.tlich you 
incur I? ~ainlain your standard ofliy!ng . . 

The SECTION I -LOSSES NOT INSURED refer~s to 
earthquake. landslide and volcanic explosion do not ap· 
ply to this· Additional Coverage. ·· · .. 
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· This coverage is excess over any olhef vafid and coDect· 
itje insurance which is in force at the time ol the loss. 

No deductible appies to this coverilge. 

INFLAT10N COVERAGE .• 

The lin its of iatifity sixJwn il ttie Declarations for Coverages 
A and B v.iU be inaeased at the same rate as the increase in 
the Inflation Coverage Index shown in lhe Declarations. 

T~ find the' limits on a given dale: 

1. divide the Index on lhat date by the Index as ol the 
elfective date of ttis Inflation Coverage provision; then 

2. multiply ~ resulting factor by the imils of liabifity for 
Coverages A and B separately. 

The iinils ofliabaity \'1111 rot bEl reduced to less than the 
amoonts ~in the Declarations. 

II during the term of this policy, tle Coverage A fimit of liability 
is changed at your request. \he effective date of this Inflation 
Coverage provision is chailged to ~de witrJihe effective 

GUARANTEED EXTRA COVERAGE 

We .,;n setlle covefed losses to the dWelling under Cover· 
age A and other wilding structures under Dwelling Extension 
at replacement cost without regard to the Umit ol iabifity, 
subject to the Loss Selllement pra.isions in SECTION 1 • 
CONDITIONS.:· : 

Except as specifically provided in SECTlON J. ADDITIONAL 
COVERAGES, Land, we wil not pay for land, including the 
land necessary to support any Coverage A property, or any 
costs required to replace; rebuild, stabifize, or otherwise 
restoie the land, nor will we pay the coSts of repair techniques 
designed to compensate for or prevent .~~ instabifity. 

Repo]t !ncreased Values. 

Yoo must notify us within 90 days of the start of any new 
bu~ding valued at $5,000 or more or any additions to or 
remod~ingOl bua!fings which increase their yalues by ss.ooo 
or more and pay any additional 11emium due klr the illC(ease 
in vaiue. II you !ail to notify us within 90. days, OtJ1' payment 
wiD not exceed the fimit of iabifrty applying lo the bu~all'.g. 
See SECTJON I· CONDITIONS, Loss Settlement for addi· 
tional provisions. 

date of such change. · · 
SECTION 1- LOSSES INSURE'? 

COVERAGE A· DWELUNG 

we in·sure ioi acci~tal drect phYsical loss to the property 
described in Coverage A, ~cept as provided in SECTION I· 
LOSSES NQT INSURED. . 

C()VERAGE B • PERSONAL PROPERTY 

We insure lor accidental dirtcl physical loss to property 
described in Coverage B ·caused by the following perils, 
except as provided in SECTION I· LOSSES NOT INSURED: 

f. Fin! or lightning. 

2. Windstorm or hail. This peril does not include toss to 
pr~ cootained in a building caused by rain, snow. 
sleet, sand or dusl This 6mitatiori does not awy ¥.reo 
the arect force :ol wind 91' hail damages tile ll.Jilding 
causing an opening in a roof or wal af1d ~rain, snow, 
sleet, ~ or dust enters through !hi~ !JPening. 
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This peril inclUdes loss to w.iteri:lalt ol all types and their 
traaers, furnishings, equipment. and outboard motors, 
only while inside a fully eoclosed building. This fimilation 
does not apply to rOYiboats and canoes on the residence 
premises. 

3. Explosion. 

4. Riot or civil commotion. 
. . 

5. Aircraft. including sell-propelled missiles and space­
craft · 

6. Vehicles. 

7. Smoke, meaning sudden and accidentaJ .damage from 
smo~. 

This peril does not include lOss' cau$¢ by 'smoke from 
agricuhural sm~ging or industrial oper_ations. 
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a. Vandalism or malicious mischief, meaning only .,;n!U 
and maflcious damage to or destruction of property. 

9. Theft, inclucing attempted theft and loss ol proPerty from 
a knownloo;tionwhen n is probable that the pr~has 
been stolen. 

This peri does not include: · · .. ' , ... :: 

a loss of a precious or ~i-preCioos st~.f!Om ijs 
setting; . . .'. ·~· .. : ·~ · 

b. loss caused by theft: 

(1) committed by an insured; 

(2) in or to a dwelflng under construction or'ol mate­
rials and supplies for use in the constru:tion 1.ll1il 

(3) trailers and campers designed to be fXJIIed by ... 
carried on a vehicle. 

If the residence premises is a newly a~uired prin· 
cipal residence, property in the immed'~ate past prin· 
cipal residence shall not be considered property 
away lrcxn the residence premises for the first 30 
days after the inception of this policy. 

10. Falling objects. This peril does not include loss to piop­
erty cootained in a building lfiess the roof or an exterior 
wall ol the building is first damaged by a fal~ng object 
Damage to the laDing OOject itself is not included 

1t. Weight of ice, snow or sleet ~ causes damage to 
property contained in a ookfrng. 

fie dwel[ng is completed and occupied; or_:: · · . . 12. Sudden and accidental discharge or overflow of water 
(3) from the part of a residence premises r,en~ to or steam from within a plumbing, heating, air conditioring 

others: · or automatic ire protective sprinkler system, or from 
within a household appliance. 

(a), caused by a tenant, members of the tenant's . 
. household, or the tenant's em~oyees; This ped does not include loss: 

(b) of money, bank notes, bullion, gold, gold­
ware. silver, silverware, pewterNare, plati­
num and ooins; 

(c) of securities, checks, casl'ier's checks, llav· 
· eler's checks, money orders and other nego­
tiable instruments, accounts, deeds, 
evidences ol debt, letters of credit. notes 
other than bank notes, manuscripts, pass­
ports, tickets and stamps; or 

(d) of jewelry, watches. fur garments and gar­
ments trimmed with fur, precious and semi· 
precious stones; 

c. bss caused by theft that occurs away fron1 tile res!· 
dence premises of: 

(1) property while at any other· resideriCe' 0\\Tled, 
rented to, or occupied by an Jnsui~. except 
while an Insured is temporarily ~ng there. 
Property of a student who !s an i,n.sured is cov­
ered while at a residence awv.y ::o.-n 1-.0.ue; 

(2} watercraft o( aD !)opes, Rluding thi!ir rumshings, 
equipment and outboaid maors: er · 
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· · a. to the sys1em or applia~ from which the water or 
steam escaped; 

b. caused by or resulting from freezing; 

c. caused by or resulting frOm water from outside the 
plumbing system that enters through sewers or 
drains, or water which enters into and overflows from 
wilhin a sump !lJillp, sump pump well or other type 
system designed to remove subsurface water wflch 
is drained lrom the fourdation area; or . 

d. caused by or resulting from continuous or repeated 
seepage or leakage of water or steam which occurs 
over a period of time and results il deterioration, 
corrosion, rust. mold, or wet or dty rot 

13. SUdden and accidental tearing asunder, cracking, 
burning or bulging of a steam or hot water heating 
sys1em, an air COflditioning or automatic fire p!'O!ec~ve 
Sfiink!e! sys:em, o; an appiiance for heating water. 

This pe~ ooes not include~: . : 
a c:aused by or resulting from freemg; or 
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b. caused by or resul~ng fran con~nuous or repeated 
seepage or leakage of water or steam which occurs 
over a period o1 time and results n deterioration, 
corros~. rust. mold, or wet or cry r~ 

14. Freezing ol a ~lJTlbing, heating, air conditioring or auto­
matic fire praective sprinkler system, or of a household 
appliance. 

This peril does not include toss on the residence prem­
ises while the dwel6ng is vacant, uncx:cupied C)( being 
constructed, unless you have used reasonable care 10: 

a. maintain heat in the builalllQ; or 

b. sllJt o/f die water suppy and drain the system and 
aw!iances of water. 

15. Sudden and accidental damage to electrical appli­
ances, devices, fixllses and wiring !rom an increase or 
decrease ol electrical currents artificially generated. 
There is no coverage for loss to a tube, transistor, wafer, 
card, chip, integrated circuit or similar electrcric circuitry 
and components. 

16. Breakage of glass, meaning damage to personal prop· 
erty caused by breakage of glass which is a part ol a 
building on the residence premises. There is no cover­
age for loss or damage to the glass. 

17. Collapse of a building or any part of a building. ms 
peri does rot include settfing, cracking, shrinking, butg· 
ing or expansion. 

SECTION 1- LOSSES NOT INSURED 

1. We do rot insure klr any loss to the property described 
in Coverage A which CO'lsists of, or is drect!y and imme­
cfatelycausedby, one or more ol the perils listed in ijems 
a. through I. below, regardless ol v.flether the toss occurs 
suddenly or gradually, involves isolated or widespread 
damage, arises from natural or external klrces, or OCOJTS 
as a result of any comt:inatioo of these: 

a. freezing ol a ~umbing, heating, air conditiooing or 
automatic fire pn:l!edive spMJder system, or of a 
household appliance, or by alSCharge; leakage or 
overftow from within the system or appliance caused 
by freezin;j. This exclusion cO)" appf~es v.hile the 
dwelling is vacant, lllOCCUped or being construded. 
This exdusion does rot aw!Y il you have used rea­
sonable care to: 

{1) maintain heal in the buiding; or 

(2) shut r:if the water supply and drain the system 
and appliances of water; . · 

b. freezing, thaw'.ng, pressure or weight ol water·or k:e, 
v.hether diven by wind or rot, to a fence, pavement, 
patio, ~wimming poo~ foundation, retaining wall, 
rulkhead. pier, v.nart or dock; 

c. theft in or to a dwe!Ung under construclioo, or of 
materials and S\Wlies for use in 1he CCC\SirU:1ion, 
lSllillhe dwe!ling is completed and occupied; 

d. vardalism or malicious mischief or breakage of glass 
and safety glazing materials l the dweDing has been 
vacant for more than 30 conseartive days immedi­
ately before the loss. A ct.vel~ng being conslnJcted is 
rot consideled vacant; 

e. continuous or repeated seepage or leakage ol water 
or steam fran a: 

(1) heating, air cooditioring or automatic fire prote<::­
tive sprinkler system; 

(2) household appliance; or 

(3) plumbing system, including from, within or 
around any shower stall, shower bath, tub instal­
latioo, ex other plumbing fixture, including their 
walls, ceilings or Docxs; 

which OCCISS over a period ot time and results in 
deterioration, corrosion, rust, mold, or wet or dry rot 
M loss to covered property is caused by water or 
steam not otherNise exduded, we will cover the cost · 
ot tearing aJt and replacing any part of the buikfll1g 
necessary to repair the system or appliance. We do 
rot cover loss to the system or appliance from which 
the water or steam escaped; 

f. wear, tear, marring, scratching, deterioration, inher­
ent vice, latent defect or mechanical breakdown; 
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g. corrosion, electrolysis, or rust; 

h. mold, or wet or dry rot; 

CO'ltamina~on; 

j. smog, smoke fran agricultural smudging or industrial 
operations; 

k. settling, cracking, mnnking, rulging, oi expansion o1 
pavements, patios, foundation, wans, floors, roofs or 
ceilings; or · · · · 

1. birds, vermin, rodents, nsects, ex domestic animals. 
We do cover the breakage of glass or safety glazing 
material which is a part of a bulding, lloi1en caused 
by birds, vermin, rodents, insects or domestic en­
mats. 

However, we do insure lor any resulting loss from items 
a. through I. unless the resulting loss is itself a Loss Not 
Insured by this Section. 

2. We do not insure under any coverage for any loss (In­
cluding cdlapse of an insured building ex part ol a build­
:ng) Yotlich v.ootd riot have occurred in the absence of one 
ex more of the folowing exduded events. We do rot 
insure for such toss regardless ol: (a) the cause ol the 
exduded event; or (b) other causes of the toss; or (c) 
v.hether other causes acted COOCUTenUy or in any se­
quence with the exduded event to produce the loss; or 
(d) Yrflether the event occurs SU!XIenfy or graciJally, 
involves isolated or v.idespread damage, arises from 
natural or external forces, or occurs as a result ol any 
combination ol these: 

a Ordinance or Law, meaning enforcement of any 
ordinance or law regulating the CQ'lstn.dion, repair 
~ demolition of a buadng or other structure. lllless 
specificaDy provided under this policy. 

b. ~ Movement, meaning the sinking, rising, shift­
ilg, ex~ing or contracting or earth, all vdlether 
combined v.ith water cir not. Earth movement in­
dudes b..t is not imited to earthquake, landslide, 
mudflow, sinkhole, subsidence and erosion. Earth 
movement also includes volcanic explosion or lava 
!low, exi:ept as specifically p-ovided iii SECnON I, 
ADDmONAL COVERAGES, Volcanic Action. 
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We do nsure for any direct loss by fire, exp ..... .. . . 
other than explosion of a volcano, theft, CJ( breakage 
ol glass or safety glazing materials which are part of 
the dwelling resulting from earth movement, provided 
the resulting loss is itself a Loss Insured. 

c. Water Damage, meaning: 

(1) ftood, surlace water, waves, tidal water, overllov. 
of a body of water, or spray from any ol these, a~ 
Yrflether driven by wind or not; 

{2) water from oulside the pt111bing sys1em tha·. 
enters through sewers or drains, or water whict 
enters into and overflows !rom within a sum~ 
IXJ!llp, sump pump well or any cXher systerr 
designed to remove subsurface water which i! 
drained from the foundation area; or 

{3) na!Lral water below the surface o/ the grOUtld 
including water which exerts pressure on, o 
seeps or leaks thra<.JQh a building, sidewalk 
driveway, foundation, sllimming pool CJ( othe 
structure. 

However, we do insure for any direct loss by fire 
explosioo, or then resuhing from water damage, pre 
vided the resulting loss is itself a Loss Insured. 

d. Neglect, meaning neglect of the insured to use a· 
reasonable means to save and preserve property< 
and after the time o( a loss, or when property i 
endangered. · 

e. War, including any undedared war, civil war, insu 
rection, rebellion, revolutbn, warlike act by a militar 
force or m~itary personnel, destruction or sei:zure c 
use for a military purpose, and including any cons< 
quence of any of these. Discharge ol a nude< 
weapon shall be deemed a warlike act even ~ ace 
dental. 

f. Nuclear Hazard, meaning any noclear reaction, rc 
dia~on. or radioactive contamnation, an whether cor 
traled ex uncontrolled or however caused, or an 
consequence of any ol flese. Loss caused by th 
nooear hazard sha U not be coosidered loss cause 
by r11e, explosion, or smoke. However, we do insur 
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lor direct loss by fire resutting from the nuclear haz­
ard. 

3. We do rot insu~ under any coverage lor any loss con· 
sisting ol one or more olthe items below. Further, we do 
not ilsure for loss desaibed in paragraphs 1. and 2. 
mmediately above regardless ol v.hether one or more o1 
the following: (a) <irectly or indirectly cause, cootribu!e to 

. Of aggravate the loss; or {b) occur before, a1 the same 
•me, or after the loss or any other cause olthe loss: 

a. cooluct, act, _!aill!fe to act, oi decisiOn ol any person, 
~roup, organtzabon or governmental body whether 
Ultentional, \\TO!lgkl!, negfigent, or without faun; or 

b. defect. weakness, inadequacy, fault or unsoundness 
in: 

(1) planning, zoning, develqJmen~ surveying, siting; 

(2) design, speciflcatioos, worllmanship, construc­
tion, gradin;J, compaction; 

(3) materials used in construc1ion or repair;()( 

{4) maintenance; 

rJ any property (including land, structures, or im­
provements of any kind) whether on or off the resi· 
dence premises. 

However, we do insure lor any resulting loss from items 
a. and b. unless the resulting loss is itself a Loss Not 
Insured by this Section. 

SECTION I· CONDITIONS 

1. Insurable Interest and Umit of Uabilily. Even if more 
than one person has an insurable interest in the property 
covered, we shall not be liable: 

a. to the insured for an amount greater than the in­
sured's interest; or 

b. for more than the applicable fima of liabifity. 

2. Your Duties After loss. Alter a loss to which this 
insurance may apply, you shall see that the following 
duties are performoo: · · · 

a. give imineacate notice to us or our agent Also notify 
the police if the loss is caused by theft. Also notify the 
credit card company or bank if the loss involves a 
credit card or bank fund transfer 93rd; 

b. protect the property from further damage or loss, 
mak~ reasonable and necessary temporary repairs 
retjwed to protect the property, keep an accurate 
record of repair expencfrtures; 

c. prepare an inventory of damaged or stolen personal 
property. Show in detaJl the quantity, description, 
actual cash vafue and amount olloss. Allach to the 
inventory all bnls, receipts and related documents 
that substantiate the f19LI'es in the inventory; 

d. as often as we reasonably require: 

I I 

(1) exhibit the damaged property; 

(2) provide us with records and documents we re­
quest and perm~ us lo make copies; and 

{3) submit to examinations under oath and subscribe 
the same; and 

e. ~bmn to us, within 60 days _after the loss, yoor 
Signed, sworn proof olloss which sets forth, to the 
best of your knowledge and belie!: 

(1) the ~me and cause ofloss; 

(2) interest of the insured and all others in the prop­
erty involved and all encumbrances on the prop· 
erty; 

(3) other insurarce which may cover the loss; 

{4) changes in title or occupancy o1 the property 
during the term of this pofiC}'; 

{5} speciftcations of any damaged bu-ikfing and de­
tailed estimates for repair of the damage: 

(6) an inventory ol ~maged or stolen personal prop­
erty described 10 2.c.; 

(7) r~pts for additional fiving expenses incurred 
and records supporting the fair rental value loss; 
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(8) evidenca or alfidavit supporting a daim under the 
Credit Card, Bank Fund Transfer Card, Focgery 
and Counterfeit Money coveragJ, slating the 
amount and cause of loss. 

3. Loss Settlement. Covered property losses are settled 
as follows: 

a. We will pay actual cash value at the time of loss for: 

(1) antiques, fme arts, painting, statuary and similar 
articles which by their inherent nature cannot be 
replaced with new articles; 

(2) articles whose age or fistory conWlute substan­
tially to their value inclucfmg, txJt not limited to, 
memorabilia, souvenirs and coDedors items; 

(3) property not useful lor hs intended purpose. 

However, we wiU not pay an amount exreeding the 
applicable fimit of liability or an amount exceeding 
that necessary to repair or replace the property. 

b. We will pay the cost to repair or replace othef per­
sonal property, carpeting, domestic appliances, awn­
ilgs and rutdoor antennas whether or not attached 
to buildings, subject to the following: 

(1) loss to property not repaired or replaced within 
one year al1er the loss win be settled on an ac\Ual 
cash value basis; 

{2) we will not pay an amount exceeding the smallest 
of the lollowirg: 

{a) replacement cost at the time of loss; 

(b) the full cost of repair; 

(c) any special limit of liability described in the 
policy; or 

(d) any applicable Coverage A or Coverage B 
Umii of iiability. 

c. We will pay the cost to repair or replace buildings 
under Coverage A and other structures under !)Nell· 
ing Extension, subject to the following: 

(1) until actual repair or replacement is compieted, 
we will pay the actual cash value of the damage 
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to the buildings or other structures, up to 
policy lim~s. rot to exceed the replacement c 
ol the damaged part ol the building or ot 
structures, for equivalent construction and usc 
the same premises. This does not apply when 
lull cost ol repair or replacement is less II 
$1,000 or less than 5% olthe whole amoun 
insurance applicable to the bu~ding or ot 
structure tor the peril causing the loss; 

(2) you must make claim within 180 days after 
loss for any additional payment on a replacern 
cost basis. 

Any additional payment is ~mited to that amo 
you actually and necessarily spend to repai1 
replace the damaged buildings or other sti 
n.res with equivalent CCfiStruction and for equi 
lent use on the same premises; 

(3) we wilt not pay more than tile $10,000 lim~ 
land as provided in SECTION I • ADDITION 
COVERAGES; and 

(4) we will not pay lor increased costs resuhing lr 
enforcement of any ordinance or law regula! 
the constroction, repair, or demolition of a bu 
ing or other structure, unless specifically provic 
under this policy or as may be provided by t 
dorsement to this poficy. 

4. Loss to a Pair or Set. In case of loss to a pair or set. 
may elect to: 

a. repair or replace any part to restore the pair or se· 
~s value before the loss; ex 

b. pay the difterence between actual cash value of · 
property before and alter the loss. 

5. Glass Replacement. Loss for damage to glass caus 
by a l oss nsured shall be senled on the basis o1 repla1 
ment with safety glazing materials when required 
ordnance Or law. 

6. Appraisal. If you and we fail to agree on the amount 
loss, either one can demand that the amount of the lc 
be set by appraisal. II either malles a written demand 
appraisal, each shall select a cornpe!ent, independ( 
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appraiser. Each shaU rotily th6 other ol the awa_iser's 
identity within 20 days ol receipt ol the written demand. 
The two appraisers shaU then select a competent impar­
tial umpire. II the two appraisers are unable to agree upon 
an umpire within 15 days, you Of we can ask a judge ol 

. a couit of record in the state where the residence prem­
ises is located to select an lJllpire. The appraisers shaD 
then set the amm ol the loss. If the awraise~s submi1 
a written report of an agreement kl us, the amount agreed 
upon shall be the amount of the loss.lf the appraise~s fall 
to agree within a reasonable time, they shall submi1 theic 
differences to the unpile. Written a!}"eement signed by 
any two ol these three shaD set the amount of the bss. 

· Each appfaiser shall be paid by the party seleding that 
appraiser. Other expenses of the apprnisal and the com· 
pensation of the unpire stan be_ paid eq..ally by you and 
us. 

If the v.ritten demand is made by us, then we will reim­
burse You fOf the reasonable cost of your appraiser and 
your pation of the cost or the umpire. . -

- . 
7. Other Insurance. I! a loss covered by this pclicyis also 

covered by other insurance, we will pay only our share of 
the Joss. Our share is the proportion of the foss that the 
applicable fimit under this pclcy bears 1o the tolal amooot 

· of insurance covering the loss. 

8. Suit Against Us. No action shalf be bloughtlJ1less there 
has been compliance with the policy provisions. The 
action must be started wilhin two years after the date of 
loss or damage. 

9. Our Option. If we give you written notice within 30 days 
after we receive your proof or loss. we may repair or 
replace any part ol the property damaged or stolen with 
equivalent property. Any property we pay for or· replace 
becomes our property. · 

io. loss Payment. WewiUadjustalllosseswith yw. We will 
. pay you unless some olher person is ramed in the policy 
· or is legany entitled to receive payment Loss Y.iR be 

payable 30 days after we receive your proof ci loss and: 

·a._ reach agfeement l'rith you; 

b. - there is an entry of a ina! judgnent; r:i 
c . . therk is a liiing of an appraisal award \\ilh us. 
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11 . Abandonment of PropertY. We need not accept any 
property abandaled by an Insured. 

12. Mortgage Oause. The word "mortgagee· includes trus· 
tee: 

a. U a mortgagee is named in !his po5cy; any foss 
payable under Coverage A shalt be paid to the mor1· 
gagee and yoo, as interests appear. If more than one 
morlgagee is named, the order or payment shaU be 
the same as the order ol precedence ol the mort· 
gages. 

b. If we deny yoor daim, thai denial shall not awry to a 
valid claim of the mortgagee, if the mortgagee: 

(1) notifies us of any change in ownerstip, occu· 
pancy or substantial change in risk ol which the 
mortgagee is aware; 

(2) pays any premium due urdef !his policy on de­
mand i! you have neglected to pay the premium; 
(J 

(3) subm~s a signed, SVIOm statement of loss \\ithin 
60 days alter receiving notice from us of your 
failure to do so. Pci!C)' cooditions relating to Ap­
praisal, Suit Against Us and loss Payment apply 
to the mortgagee. · ' 

c. II this polcy is canceffed or rot renewed by us, the 
mortgagee shlll be nolilied at feast t 0 days before 
the date cancellation takes effect 

d. If v.11 pay tho mortgagee for any lo·ss and deny 
payment to yOu: 

(1) we are subrogated to allhe rights ol the mortga· 
gee granted under the mortgage on the property; 
t( 

(2) at our option, we may pay to the mortgagee the 
whole principal on the mortgage plus any accrued 
interest In this e-.ent, we shall receive a lul1 
assignment and transfer or the mortgage and all 
securities held as collateral to the mortgage debl 

e. Sublogation shalt rot impair the right or the mooga­
gee to rerover the lull amount ol the mortgagee's 
claim. 

FOAMS 

13. No Benefit to ~ilea. We l'rill rot recognize an assign­
ment or grant coverage for the benefit ol ~ person r::t 
organization holding, storing or transporting property for 
a fee. This applies regarcless ol any other provision d 
Vlis policy. 

14. Loss Clause. Any loss paid hereunder shall not redu 
the applicable ~mit of liability under this policy. 

SECTJON II - LIABILITY COVERAGES 

COV~RAGE L- PERSONAl UABI~ '- · 

If a claim is made or a sua is blought against an Insured for 
damages because or bodily injury or property _damage to 
which !his coverage applies, caused. by an occurrence, we 
wiD: .- . . 

1. pay up to our tim~ ol r~abitity for the damages for which 
the insured is fegaUy liable; and 

2. provide a defense at our expense by coonsel ol oc.r 
choice. We may make any investigation and setUe any 
claim or suit that we decide is appropriate. Our obligation 
to defend any claim or suit ends when the amount we pay 
lor damages, to effect sellfement or satisfy a iJdgment 
resulting from the _o:ccurre~c~. equals our Umit olliabifity. 

COVERAGE M- MEDICAL PAYMENTS TO OTHERS 

We win pay the necessary medical -exPenses inaJrred or 
medically ascertained within three years from the date ol an 
accident causing bodily injury. Medical expenses means 
reasona~e charges lor medical, surgcal, Hay, dental, am· 
bulance, hospital, professional rusing, prosthetic devices 
end funeral servicas. ~s-coverage applies only: . : - ~.-

1. to a person on the Insured location wi1h the permission 
of an insured; · - -- · · · - · ;( 

2. 1o a person elf the insured location, if the bodily Injury: 

a. arises out ol a cOndition on the insured location rx 
the ways !mmediatefy adjoining: 

b. is caused by the activities ol an insured; . < . . : 
c. is caused by a residence employee in the course ol 

the residence employee's employment by an In-
sured; or , _ . . _ >-

d. is caused by an_aninalo~ ~-c:'"i~_th-~car~.ol an 
insured; or . . . -',. " : .: ·· · ·· :, . .. ·.; 

,. 

3. to a residence employee if the occurrence causi1 
bodily injury occurs off the insured location and aris 
out ol or in the oourse or the residence employeE 
employment by an Insured. - -· 

SECTION II - ADDITIONAL COVERAGES 

We cover the fonol'ring in addition to the fim~s of fiablli1y: 

t. Oaim Expenses. We pay: 

a. expenses we incur and costs taxed against an i 
sured in suits we, defend; 

b. all premiums on appeal bonds req.Jired in any SUI 
suit, and premiums on bonds to release anachmen 
in any such siiit !or an amcwt not in excess of If 
Coverage L limit. We also pay the cost, rot to extef 
$250 per bail bood, ci baa bonds reqtired o1 yc 
because of an accident arising out olthe use of ar 
vehide to which this poicy applies. We are not ob 
gated ~o apply !or or furnish any bond; 

c. reasonable expenses an insured incurs at our r· 
quest. This includes actual loss of earnings (but n 
loss 91 O!her income) up to $100 per day lor aiding L 

in the investigaliori or d~fense or dai"ns or suits; 

d. prejudgment interest awarded against the insurE 
. on that part of the judgment we pay: and 

e. interest on the entire judgment which accrues aft• 
entry or the judgmeflt and before we pay or tendE 
or deposit in court that part or the judgment whK 
does not exceed the limit of liabiity that applies. 
. - . 

2. f"arst Aid Exi:)eiises. We .,.,;u pay expenses for first aid; 
others ilrurred by an Insured lor bodily injury cover£ 
under this policy. We will rot pay lor fi'st aid to you or ar 
other insured. ·. . --. -' - :-
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3. Damage.to _Pro~ of O~s: 

a. We ·wjjj pay for property. damage io property ol 
others caused by an Insured. 

b. We wiU rot pay more than the smallest of the foiiOYrirY,j 
amounts: 

.. 
(1) r~placement.rost ~t ll)e ti~e of r_oss;_ 

· •·. (2) ull cost o1 repair; a ' · · 
. . .. (3) 'is& i:~ ;rn; one ~rrence . . 

c. We w111 not pay .for property damage: 

,(1) if insu~ is o~~e provided in this policy; 

(2) caused ntentionally by an insured who is 13 
years of age or older; · • · · · 

(3) to. proper1Y, other than a rented golf cart, owned 
by or rented to an Insured, a tenant ol an In· 

· sured, or a resident in your household; a 
(4) ari~ ooi of: . 

. (a) business pursuits; 

· (b) any . act Of omission in comection wilh a 
premises ail insured owns, rents or controls, 

.. . . . . other~ tpe lnsu~ location; or 

., ·(c)' ttieownerSlip, maintenance, or use ol a mo-· 
· · · · · : ·10r vehicle, airaaft, or watercraft, including 

airboat, air cushion, personal watercraft, sail 
board or similar type watercraft 

SECTION 11- EXCLUSIONS 

1. Coverage Land Coverage M do not apply to: 

(a . . bod.ily. i.njury ~ pioperty damage .~ich is either 
exll9C,Ied oc: inte~ed by an insured; . · 

i b. bodily Injury or property· damage arising out ol 
· . · business ptXSUits of any Insured Of the rental a 

· holding lor rental or any part of any premises by any 
· . . insured. This exclusion does not apply: 

(1) to a~i~ti~~ v.nici, are erolllalily. iOOdent to fiQ(I· 

business pursuits; · · 

· (2) with. respect" to. Coverage L to ttoe occasional a 
. . pan-time business pursuas of an insured who 
· •· is under 19 years of age; · · 

(3) to.lncidental business .activities of any insured 
for babysitting, caddying, lciwn care, newspaper 

. . delivery and. other similar activiti~; · 

(4) .to the re~i « tdding lor rental of. a reSidence 
o!y01.~~: . . ·. : . · . .... ·, > : . 

. (a) on an occasional basis for lhe exduslve use 
· ·. ' · · · .:as a residence; ··' · ;.: ·· ·· •·· · · · 

··: , . .• ::·. :·:: . :-.::,:: . .. .· .: . .. ·r: · .. • .. . 
(b) in part, unless intended for. use as a resi· 

denre by more than two roomers Of boarders; 
· or 
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· (c) in Part; as an o~ice. school, si!Jdio Of private 
· garage; 

(5) when the dwelling· en the residence premises is 
. · a two; three or four-family dwelfing and you oc· 

cupy one part and rent or hold for rrotal the other 
. part:.er . , . . . 

. (6) to farm lard (v.ithout buildings) rot in excess of 
: .. 500 acres, rented or held for rental to others; 

~: . bodlly.lnjurj or P,operty damage arising out of the 
rendering or faiing to reilder professional services; 

~: bOdily lnJ~rY a property damage arising rut o1 any 
premises owned or rented to any insured ~ich is 

· · · rot an insured location. This exclusioo does rot 
awiY to bodily Injury to a residence employee 
arising out ol and in the course of the residence 
ern~oyee's.employment by an insured; 

e. bodil~ i~i~ ~property damage arisi rY,J out of the 
Ol'rnership,:maintenance, use, loading or un!oading 
ol: ··. -. ; .... i . ·, . 

~ (1) an aircraft; 

... , .:t (;) ; ~~~; ~~hj~~~·o~ -~~ted by or rroted 
or loaned to any Insured; or 

FORMS 

f. (3) a watercraft: .. \ ' 
(a) owned by or rented to any Insured if it has 

· inboard or illboard-ootdrive motor power ol 
more than SO hoisepowef: .· . . · . · 

(b) ·a .... nec{ by or rented to any insured if it is a 
saaing vessel, with orwahout auxiliary power, 

... · 26 feet Of more in overalllength; 

(c) &;signaled as an airboat, air cushion, Of simi­
. fat type of a:aft; . . 

(d) powered by one or more outboard motOfs 
with m01e than 25total OOr5epowef owned by 
any Insured. II you request in writing to us 
within 45 days aller acquisition, an intention · 
to insure any outboard motors acquired prior 
to the policy period, coverage v,il apply; or 

(e) owned by any insured which is a persooal 
watercraft using a water jet pump poweiedby 
an internal combustion engine as the primary 
source of proptjsion. · 

This exdusion does not awly to bodily injury to a 
residence employee arising out ol and in the COliS!! 

. ol the residence employee's employment by an 
insured. Exdusion e.(3) does not apply v.ilile th~ 
watercraft is on the residence P,einises; 

)(f. bodily injury or property damage arising out of: 

(1)1he eni!Usl!nent by any insured to any person; 

(2) the supervision by any Insured of any person; 

(3) any liabitity staMorily imposed on any Insured; 
0( 

(4) any 6ab~i1y assumed l!vough an mwritten Q( 

wriHen agreement by any insured; 

with regard to the ownership, maintenance Of use of , i 

any aircraft, l'latercraft, or motor vehicle (or any 'f. 

other motorized land conveyance) v.hich is rot CtN· 
·. ered u~er ~on II of this ~icy; 

-;. g. bodily Injury or property damage caused directiy 
Of indirectly by war, inclyding Wldeclared war, or any 
war~'ke act including destruction Q( seizure or use for 
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a military purpose, or any consequence of the$! 
Discharge ol a n~ar weapon shaU be deemed 
warblse act even if accidental; . . 
bodily Injury to you Of any Insured within the mear 
ing of part a. or b. of the deflflition of insur_ed. •• 

This exdusion_.alsQ applies tO any claim made· or 5u 
brooght agaipsl any Insured lo share damages v.i11 
Qf repay someone else who may be obligated to pa 
damages because of the bodily Injury; 

A. i. any claim made or suit brought against any lnSurl!i 
by: . 

(1) any person who is in the care ol any Insure. 
because o! ch~d care services provided by Of < 
the direction of: 

.. 
. (a) any Insured; 

(b) any employee of any insured; or 

(c) any other person actuany or apparently act 
ing on be~U of any Insured. 

· (2) anypersonwhomakesadaimbecauseolbodil~ 
Injury to any person who is in the care of an~ 
Insured because ol child care services provide< 
by or at the direction of: 

(a) any insured: 

(b) ariy empoyee of any insured; or 

(c) any other person actuaRy or apparently i!Cl 
· ing on behalf of any Insured. 

This exclusion does rot aw!y to the occasional chuc 
care services 'provided by . any Insured; a( to til< 
part-time child care services provide9 by any insurec 
who is under 19 years of age. ·. · · 

2. Coverage L does not ap!li_Y to: 

a. liability assumed under any . unwritten ·contract o 
agreement, or by ~tract or agreement i1 connec 
~on With a busine~s of the Insured; 

b. J)rgperty .damage to property owned .by -~y In 
sur~; ·.· · ·' · · :: 
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property damage to property rented to, OCOJpied ct 
used by or in the care of any insured. This excl.Jsion 
does not apply to property damage caused by fire, 
smoke ct explosion; · :. 

·' 
bod~y Injury to a person eligibfe to receive any 
benefrts required to be provided or volun1arily pro­
vided by an Insured under a v.OO<ers' allllpensation, 
non-occupational disability, or OCOJpational disease 
law; 

'!, e: bodily Injury or property damage' loi which ar{ 
Insured undet: this po~cy is also an insured under a 
nooear energy ~abiUty policy or would be an insured 
but for its termination upon exhaustion of tts fimit cJ 
iability. A n!Xlear energy fiabllity policy is a policy 
issued by Nuclear Energy Uabtlity lnsurarce Asso­
ciation, Mutual Atomic Energy L.iabifity Undenoniters, 
Nuclear Insurance Association of Canada, 01' any o1 
their successors. 

'1.,3. Coverage M does not apply to bod~y Injury: · 
,~ .. 

a. to a residence employee if it OCOJrs elf the insured 
location and does not arise OJt o1 or in the CO!J(se o1 
lhe residence employee's employmerrt by an in· 
sured; · 

b. to a person eligible to receive any benefits requred 
to be provided or voluntaray provided undef any 
worke's' rompensation, non«:cupational dsablity 
or OCOJpational disease law; · · · 

c. from nuclear reaction, rad'~ation or radioactive con· 
tamina~on. all whether cootrolled or uncontrolled or 
however caused, or any consequence ol any o1 
these; 

d. to a person other than a residence employee of an 
insured, regutarly resid'1119on any part of the insured 
location. 

SECTION II - CONDITIONS 
1. Limit of Uabflity. The Coverage L limit is shown in the 

Declarations. This is our limit for all damages from each 
occurrence regardless of the number of insureds, 
claims made or persons injured. 

The Coverage M ~mit is shown in the Declarations. This 
is our flmit lor aD med'~cal expense lor bodily injury to 
one person as the resun or one accident. 

2. Severability of Insurance. This insu~ applies sepa· 
rat ely to each insured. This condition shall not increase 
our limit of liabifily lor any one occurrence. 

3. Duties Afterloss.lncaseof an accident or occurrence, 
the ~nsured shall per1orm the following duties thai apply. 
You shan rooperate with us in seeing that these duties 
are performed: 

a. r;jve written notice to us or our agent as soon as .: ' 
practicable, which sets forth: 

(i) the identity 01 this policy and f~s.ured; · 

(2) reasonably aruable ilformation on lhe time 
· place and circumstances ol ihe accident or oc: 

currence; and 
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(31 namesandaddressesofanyclaimantsardavail· 
able witnesses; 

b. immediately forward to us every notice, demand, 
summons or other process relating to the accident or 
occurrence; 

c. at our request, assist in: 

(1) making settlement; 

:( 

(2) the enforcement of any right of contribution or 
indemnty against a person or organization who 
may be Uable to an insured; 

(3) the conduct ol suits and attend hearings and 
trials; and 

(4) securing and giving evidenoe and obtaining the 
.. aHendance of 1'4tnesses: 

d. under the coverage - Damage to Property of Olh· 
ers: 

·.-
. (1) submit a sm statement of loss to us within sO 

· days after the loss; and 

FORIIIS 

(2) exhib~ the damaged property if within the ln-
. sured's control; . · 

e. the Insured shall not, except a! the Insured's own 
cost, voluntanly make payments, assume obligations 
ct incur expenses. Tl'is does rot apply to expense 
for first aid to others at the time of the bodily Injury. 

4. Duties of an Injured Person · Coverage M. The injured 
person, Of, when appropriate, someone acting on behalf 
of that person, shaD: 

a. r;jve us "Mitten proof ol claim, under oath if required, 
as soon as practicable; 

b. execute authorization lo aJJow us to obtain copies of 
med'ICal reports and records; and C' 

c. sltlmit to physical examination by a lilVsician se­
locted by us when and as olten as we reasonably 
require. 

5. Payment of Claim • Coverage M. Paymerrt under this 
coverage is not an admission ol f~abiftty by an insured cr 
us. 

6. Suit Against Us. No action shall be brought against , 
unless there has been compliance with the policy pro 
sions. 

_No one shall have the right to join us as a party to . 
.action against an insured. Furtrer, no action with resPE 
to Coverage l shalt be brought against us Ln1il ti 
obligation a/the insured has been determined by fin 
judgment or agreement signed by us. 

7. Bankruptcy of an Insured. Bankruptcy or insolvency 
an insured shaD not refieve us ol our obligation und 
this pclicy. 

B. Other Insurance · Coverage L ·Personal Uabifity: If 
foss covered by this policy is also covered by olh 
insurance, we v.ill pay only the proportion or the foss th 
the lim~ or liabi5ty that applies under this policy bears 
the total amount of insurance Wlering the loss. Howeve 
with respectto bodily injury or property damage arisir 
out or the ownership, maintenance, operation, use, loa1 
ing or unloading of any motor vehicle or watercraft ; 
which this policy applies, this nsurance under Cove 
age l shaD be excess insurance over any other valid ar 
colectible insurance available to the insured. 

SECTION I AND SECTION lJ- CONDITIONS 
1. Polley Period. This policy awlies only to loss under 

Section I or bodily injury or property damage under 
Section II which occurs during the period this policy is in 
enect. 

2. Concealment or Fraud. This policy is void as to you and ..... 
any other inslJ'ed, if you or any other insured under this 
policy has intentionally concealed or misrepresented any 
material fact cr circumstance relating to this insurarx:e, 
whether before or after a foss. 

3. Uberalizalion Clause. If we adopt any revision v.tlich 
would broaden coverage under this poli:y without addi­
tional premium the broadened coverage will autCITlat­
ically, immediately appy to this poficy from the date o1 
such revision. 

4. Waiver or Change of Policy Provisions. A waiver cr 
change of any PfO\i sion ollhis policy must be il writing 
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by us to be vafid. Our request for an appraisal or exam 
nation shall not waive any of our rights. 

5. Cancellation. 

a. Xou may carcel this policy at any time by notifying u 
10 writirg a/the date caraflation is to take effect. W 
may waive the requirement that the notice be ·i 
"Miting by confirming the date and time of canceHatio 
to you in writing. 

b. Wemaycarcel this policy only.forthe reasons state 
in this cond'ilion. We will notify you in writing of th 
date cancellation takes elfect. This cancellation nc 
lice may be delivered to yoo, or mailed to you at yci. 
maiing address shown in the Declarations. Proof c 
inaiing shaD be suffiCierrt proof of notice: 

(1) When yoo have not paid the premium, we rna: 
cancel at any time by notifying you at least 11 
days before the date cancellation takes elfect 
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:rrus · COOdition applies whether the' piemiu~' ~ 
payable to us or w agent or under any firiance 
01' credit plan. 

'f {2) When this policy has been in effect for less than 
· · 60 days and is rot a renewal with us, we may 

cancel lor any reason. We may cancel by ootify· 
' : ing yoo at least 1 o days before the data i:ancel· 

lation takes effect ·. .. ~; ·· · · · · 

l (3) When this poflcy has been in elfect for 60 days 
(X more, or at any time if ~ is a renewal with us, 
we may cancel if there has been: · · .. : :. 

\c. 

'(d. 

(a) Convic1ion of a aime arising out of acts in· 
. creasing the probabitity that a peril B'lsured 

• . . against wlll occur; .: . . 

(b). Discovery of fraud or material rnisrepreSen· 
tation; · · • 

· ... . 
. (c) Wilful or reckless acts or omissions increas· 

ing the probability that a peril insured against 
wiD oecur as determined from a physical in· 

, spection of the insured premises; · . · · 
.. . 

(d) Physical changes in the propertyv.tlich resu" 
in the property becoming urinSll3ble as de: 
te,rmined from the physical ins~on of the 
instire<! premises. 

We maycaocel this policy by notifying you at least 
30 days bel ore the ~te carcellation ~ elfect. 

Wnen this ·policy is Carielled, th8 Jiemium ror the 
period !rom the date of. cancellation to'~e expiration 

. date will be refunded. When you req~,~est carcella· 
tioo, the return premium wiU be based on ·our rules lor 
such cancellation. The return premium may be less 
than a full Of'O rata refund. When we cancel. the rerum 

·premium .Witt. tJ:e pro rata. 

The .'return premium may not be refunded with f1e 
notice o(~lation eX when the poficY .~ .. retumed 
to us. In such cases. we will refund~ within a reason­
able time after the date c3ncellation takes effect. . ::: .. . : 

. ' . . . .. . , ~ . . . . . . · 
: :. ~ . . · .. !: ::·: . . 
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6. Nonrenewal. We may elect not to renew this poficy. If we 
elect not to renew, a wrillen notice will be delivered to 
you, or maJl ed to you at your mailing address shown in 
the Declarations. The notice wiD be mailed or delivered 

: atleasl30 days befOC'e lhe expiration date of this policy. 
Proof.~!. ~fing ~hall be sufficient PfOOI of notice. 

1!. this policy is written for a poficy period of less than one 
year, we '!gree thal we wiD not refuse to renew except as 
of the expiratiro of a policy periOd 1111ich coincides ~h 
the end ol an annual period commencing with its original 
effective date. 

7. Assignment. Assigllllent of this policy shalf not be vafid 
uriess we gi~e OlJ! written con~t. 

@Y.>ubroga!ion. An insured may waive in writing before a 
loss aD rights of rerovery against any persoo. II not 
waived, we may require an assignment ol rights ol recov· 
ery for a toss to the extent that payment is mac!e by us. 

II an assigrmentis sought, an insured shall: 

a. sign and deiver aU related papers;· . 

b. coopera~e v.;th us in a reasonable manner; and 

c. do nothing alter a lo~s to preiud'ICil ~h rights. 

Sut1ogation does not apply under Section II to Med'JCal 
Payments to Others or Damage to Property of Others. 

~ 9. Death. II any person named in the Declarations 01' the 
spouse, if a resident of the same household, d'~es: 

a. we insure the legal representative ol the deceased. 
· This condition applies only with respect to the prem· 
ises and property of the deceased covered under this 
JXllicy at the time of death: 

b. insured includes: 

(1) any member of yoor household who is an In· 
sured at the time of your death, but Ollly 1111ile a 
resident of lhii residence premises; and ·: 

FOAMS 

(2) v.ith respect to your Jl(operty, the persoo having 
proper temporary OJS!ody ol the property \J\ta 
appointment and Quatif~cation ci a legal rep-e­
sentative. 

10. Modification of Terms. The tenns ol this policy v.tli 
are less favorable than thOse ~ch are provided for 
the statu1es, rules and regulations of the Slate whtlrE 
~ policy is issued are amended to confoon to su 
statutes, rules and. regulations. · . 

. :· . 

OPTIONAL POLICY PROVISIONS 

. The f?llowing Optional Policy Provision~ are subject to aD the 
· terms and pt'Ovisions ol this policy, unless· otherwise ildi-

cated in the terms of the option. · · . . . 

Each Optional Policy Provision applies only as indicated W1 
the Declarations. 

OptionAl· AddiUonallnsured. The definition of Insured is 
extended to include the person 01' llf'ganization named in the 
Declarations as an Mditionallnsured or whose name is on 
file witl1 us. l.klless otherwise 6mited in the Declarations, 
coverage is with respect to th~ !allowing policy Sections: 

1. Section I - Coverage A; or · 

2. Section II • Coverages L and M rut only wi!tl respect to 
the residence premises or any other insured location, 
Slbjec!to the following: · 

a. the Additional Insured is not an insured for the 
purpose of defining or adding any insured location 
under this policy; and 

b. ·this coverage does not apply to bodily injury to any 
employee, 01' to property damage ilcurred by any 
employee, arising rut of or 11 the coUrse ol, the 
employee's empoyment by #le Additional .,sur~. 

. . 
This option applies only v.i!h respect to the location srown in 
the Declarations. · 

Option BU • Business Pursuits. . .. . . 

Section II : ExckJslon 1 .b. is modified as follows: 

1. Section II coverage applies to the busine~s pufsuits 
. . .. of. an insur\!d who is a: · . ., 

a clerical office empki~ee. satespe~san; Collector, 
messenger; or 

b. teacher, school ¢ncipal or school administrat!l'; 
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while acting within the scope of the above &su · 
cx;a.palions. . . 

2. However, oo coverage is pt'ovided: 

a for bodily injury or proi)erty damage arising OJ 
of a business owned or financially controlled tr 
the Insured or by a partnership of wf'ich th« 
lpsured is a ~or member; 

b. lor bodily injury or property damage arising ou 
of the rendering of or failure to render Jl(ofes 
~I services ol any nature (other than leachln 
or school administration). This exdtision include 
but is not limited to: · 

(1) architectural, engineering or industrial desig1 
services; 

(2) medical, surgical, dental or other services o 
treatment corxlucive to the health of person: 
or animals; and 

(3) beauty or barber services or lrj!atment; 

c. br bodily injury to a fellow employee of !hi; 

· insured injured in lhe course of employment; or 

d. when the insured ls a member ol ttie faculty 01 
teaching staff of a scjlool or college: . · 

(1) for bodily injury or property damage arising 
rut of the maintenance, use, foaling or un· 
loading ol: 

(a) draft or saddle animals, · including veti· 
des 101' use with them; or · ... 

(b) aircraft, motor' vehicles, recreational 
motor vehicles or watercraft, airboats, air 
cushions or personal waterCiaft which 
use a water jet llJillP powered by an 
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i'lt~ combu~on .ergine . as: the' pi­
. mruy SW'ce of propusion; .. 

owned ()( operiiled, ()( tired by or lor the 
Insured or employer of the Insured()( used 
by the Insured f()( the pupose ol instructi011 
in the use thereof;()( · · · · · ·· 

· · (2) underCoverageMiorbodilyfnJwytoapupil 
arising out of COip()(al punislunent adminis­
teced by()( at the direction ollhe in~LI'ed. 

SECTION I AND SECTION II • CONDmONS are modified 
as follows: · 

1.Cancellation 

a. Reference to 10 days notiCe in b.(1) is changed 
to 15 day~ notice; 

b. Reference to 10 days notice in b.(2) is changed 
to 45 _days notice; and · . · · 

c. Reference to 30 days notice in b.(3) is changed 
to ~5 days notice. 

2. Nonrenewal 

Refereni:e to 30 days notice Is changed to 45 days 
·notice. · · 

Option FA· Fireanns. Fuearms are insured lor accidental 
d'lled physical loss IX damage. 

The tim its lor this option are shown in the Declarations. The 
first amount is the 6m~ lor any one ar1ide; the second amount 
is the aggregate fimit lor eacp loss. 

The following additilnal provisioos apply: · 

1. we do not i'lsure for any loss lo the property descnbed in 
this option either coosisting ol, ()( directly and imme<i­
ately caused by, one Of mora of the loUowing: 

a. mechanX:al breakdown, wear and tear, gradual dete-
rioration; . . . . 

b. insects IX venni1; . · 
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c. any jlrocess ol refinishing, renovatilg, or repairing; 

d.' dampness ·ot atmosphere or extremes oltempera­
tures; 

e. inherent defect or faulty manufactlKe; 

1. · rust. iourmg 0... explosion ollirearms; 

. g.: breaicage, 'm'arring, scratching, teariilg or denting 
U'lless caUsed by fire, thieves()( accidents to convey-
ances; or · · · ' 

h. infidelity ol an Insured's emP<>yees or persons to 
whom the insured p~operty may be entrusted or 
rented. .. ' · .. , 

2. our limit lor loss by any Coverage B peril except theft is 
·. the Emit shov.n in the Declarations lor Coverage B. pus 

the aggregate r_imit; .. · 

3. our fimits for los$ by the~ are those shown in the Decla­
rations lor this option. These fimits apply in tieu ol the 
. Coverage B theft limit; and 

4. our imils f()( loss by any 'covered peri except .lhose in 
~ems 2. and 3. are those shown in the Dedarations. 

Option 10 ·Incidental Business. The coverage p!ovided by 
this optioo awties only to the incidental business occupancy 
on Re with us. 

1. Section 1: COVERAGE B ·PERSONAL PROPERTY is 
extended to include equipment, suppfies and furnishings 

.. · usual and incidental to this business occupancy. This 
Optional Policy Provision does not include merchandise 
he!d_a~ ~pies()( for sale or lor delivery after sale. 

The Option 10 fimn is shown in ·the Declarations. The 
imit awfies in additioo to 111e Section I, COVERAGE B • 
PERSONAL PROPERTY, Special Limils of Liability on 
property used or intended lor use in a business while 
away frOII_l the ~scribed Jl(emises. · · 

· ·2. Section II: The residence premises is not cci1sidered 
business Jl(operty because an insured occupies a part 

. of it as an ir:lddental business. · ·. " . ~· ·~ • .. ... . 
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3. Section II: Exclusion 1.b. of Coverage Land Coverage M 
is replaced with the following: . · . . . ·. 

· b. bodily i!lury or property damage arising oot o1 
business pursuits ol an insured()( the rental or 
holding for rental of any part ol any premises by 
an ln~ured.This exclusion does not apply: . . 

~· . . . . . 
(1 J to activities which are ordinarily incidental to 

non:business pursuits or to business p..r:­
. suit(ol an Insured which are necessary r:i 
ilcideotal to the use ol the residence prem· 
lses ·as an ilcidental business; . . 

(2) v.ith respect to Coverage Lto the occasional 
()(part-time business pursuits of an insured 
who is under 19 years of age; · 

(3) to incidental business activities of any Jn. 
sured lor babysitting, caddying, lawn care, 
newspaper deMvery and other similar activi­
ties; Of 

(4) to '!lie ;;ntal oi holding lor rental ol a resi­
dence of yours: 

(a) on an occasional basis lor exclusive use 
as a residence; · 

(b) in part, unless intended for use as a 
residence by more than two roomers ()( 
boarders; or 

(c) in part, as an incidemal business or pri­
vate garage; 

(5) when the dwening on the residence prem· 
lses is a two Iamay dweiing and you occupy 
one part and rent or hold for rental the othet' 
par1;or · 

(6) to !ann land (without buildings) not in excess 
of 500 acres, rented or held for rental to 
others. 

4. SECTION I AND SECTION II • CONDITIONS are modi-
fied as follows: · 

a. Cancellation 

---· 
(1) Reference to 10 days notice in b.(1) i 

changed to 15 days notice; 

(2) Reference to 10 days notice in b.(2) i 
changed to 45 days notice; and 

(3) Referenc~ to so· days notice in b.(3) i 
•. , changed to 45 days notice. . 

b. NonreneiYal : · .. · .-

Reference to 30 days ncitice is changed to 4 
days notice. 

5. This insurance does not apply to: 

a. bodily injury to an employee of an Insured arisinr 
oot of the residence premises as an incidenti 
business other than to a residence employee wtilr 
engaged in the employee's employment by an In 
sured; · 

b. bodily injury to a pupil arising aJI a corporal pun 
ishment administered by or at the lirection o1 th! 
insured; ·· 

c. fiabmty arising out of any acts, errors or omissions c 
an insured, or any other person for whose acts ar 
insured is liable, resulting from the p(eparation o 
approval ol data. plans, de~ns, opinions, repol1s 
p~ograms. specifications, supervisory inspections o 
engineefing services in the conduct of an insured'! 
incidenlaf business rwolving data processing, com 
puler consu~ing or computer programming; Of 

d. any daim made or suit bcought against any Insure< 
by: 

(1) any person who is in the care a any Insure< 
because of ch~d care services provided by 01' a 
the direction of: 

(a) any insured; 

(b) any employee of any Insured; 01' 

(c) any othef person actually ()( apparendy act 
ing 011 behalf ol any fnslUed; 01' 

(2) any person who makes a claim because ot bodij• 
injury to any person who is in the care of a~ 
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· tniiur.d ~1/S'l ci child'earo ~,;,s prOYided 
by or ;1t1e cf•ection or;. -~.. . · 
(a) any Insured; ~ •. 

fbi anyem~~~d-~ins~~d;or 
•··• , , • , .v i " • .' I , 

(c) any «her persoo aauaay or apparenl!y act· 
ino a1 behalf of any lnsur.~.:l· •.• .~ 

: .. , Cover aoe M docs not apply 10 any person 0\dicated 
in(1)a-"d (2} ab<M. . ; .' : : .;., 

This extlusiCil does not a~y to lh9 occasional child 
care suvices pra.ridcd by my lns'urtd, or to the 

, ... · parl·timecllildcare scrviccsp-ovidedbyanyfnsured 
;.. '" v.ho is under 19 years cf aoe. .. • ' ". 
:J~:.- ~ : : : •• ~-·:: .-:· : .' ' • •• ·.::.:. ~ .::\ .... ~ 

Opllon JF: jewelry-incf Furs. Under SECTION I · ADDI· 
nONAl COVERAGES, item 10. fschanled as folcws: 

1.1he 'S1,500' fmilisreplaced v.ifhlhelrst amout s/lONO 
· in lh9 Oecfera~ons kl< lhjs option; and · · 

2: ~~ ~;500:· imi;··;~ ;~acod iOith ~~ ~ amOIJ\I 
shown in !he Dedar~Uons fc< !his option. 

Option' SA~ ~~rdiaiulise' samples. The Option SA In it 
shov.n illhe DedaraUons applies in adcSuon 10 lhe Spccaf 
Li'nfts ol Uablity on business propctty instor<ge orhlld as 
samples or for sa'eor for delivery al!er ~e v.nte lcxated en 
lhe residence premises: ' · • - · 
. ·:_ .. .. : . ~" ~: . ·--;- :. ,' .. 

: . .. :. .... : .· ·. 
' ·~ I • ; • ' 

., v:i YI!TNESS.ViHEREOF,INs Cooipany has e~e:utedancf att~ied theSe presents. · ; :: : ·. . ' • · .. .. . : . .. . . ~ . : ~ ... 
•• : !~ • • : 

President 
.• .. : ;, :. . .... <:': ~- ..... . - . ~ . :.;: ·:.: ;:~.~ ... 
- : . . : . •. .. .. ... .• .. • . •. i . . . ·~" , ...... . · ." ': . . . 

The Beard ol Oitcctors, in accordancewilh Article V~c}of Chis Corrpany'sMiclcs ollncotporaion, may ~an tine to tine cSsv-:W.e 
equr.ably to the l'ddefs ot participating pdicies issued by said Compan'f ~JCh SU'IIS out ells earnings as n ils iJdgmenl a•e 
p<opef •• · : .,.. ." • •. • • • .. ·:· • • • 

.. . <\. :··: ':· •;:· 
~ ... . . ~ :~ ..... 

.. :· · 
,·~ .. ::. - ... ::, .. : 

. \ ... : ~ .. 
:.. .. ~ . .' i ... ·.· 

· ! '' 

.· :.. 

·:. 
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COUNTY OF FA IRFAX, VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

DIVISION OF DESIG~ .~EVIEW 
RESIDENTIAL USE~PERMIT 

08/04/~3 
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aPE~TED BY ---·· 1! (; ,. -·-------·· -·--- ~_;J--:-·--
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Dt:HE 

-- -~y_r:J_ 
... .&j¢·.} .... 
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-·---6 -r-;1- ~/ .... <' ,. ___ . __ _ 
/1-;~ ... -·--;/./at;. ... -·~- ---
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... f~yr..z_ ._ 

-· -P/f.J. __ , 
----ylfLf.J_,_ 

THE FOLLOWI NG REQUIREMEN TSJ IF CHECKED , ARE BEING WAIVED IN 

ACCORD ANCE WI TH CHAPTER 11 2 ARTICLE 18 PART 704 OF THE FAIRFAX 

COUNTY CODE TO OBTAIN A RESIDENTIAL USE PERMIT : 

FINAL GRADING, SODDING, SEEDING OF LOT 
COMPLETION OF LANDSCAPING AND SCREE NING REQUIREMENTS 
COMPLETION OF SIDEWALKS 
BITUMINOUS CONCREl 'E STREET/DRIVEWA Y SURFACE 
ADEQUATE STAND ~= GRASS 

***************"************************"*****"**************** 
·Jf ATTE:NTION ;c. 

* * * • 
* NO TREES OR SHR UBS MA Y BE PLANTED IN THE DEDICA TED * 
* RIGHT-OF - WAY WITHOUT FJRST OBTAINING A PERMIT FROM * 
·ll· VIF~GJ:tHA DEPAF\TI1ENT OF TRA t~ SPORTATION AT •J:H-· 0~>134 . ·l~ 

* WHEN EXCEP TIONS FOR FINAL GRADING 1 SODDING AND/OR * 
·lf SEEDING ~ci~E GI\ANTEO DIJIUNG THE WINTER , THE BUIUH:]:~ IS' ·lf 

I NSF' 
AREA 

3 

~· Ol3LIGATED TO COMF'LE: TE THIS WIJHI< BY THE FJF~ST DA Y OF Mt:,y. _.··· ----~~~~~~~· 
*************************************************************· PLAINTIFPS 

HCli''IEOlmEJ{ . EXHIBIT . 
H ~;':_~~ ~~~~~ I f-\~ :;- ~/oo 

J 
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.--.s=--· 
1::ur-:· ND. (-!naHc<)7 c u u ~--! T Y c1 1 :· FA :r H F ?·, x I v 1 r< G IN J ~~. 

DEP(.~,F~Ti'·lENl DF ENV I F:CJNMENT r-·~1 ... r1t-tNPtGLMENT 
DIV IS ION OF DESIGN REVIEW 

RESIDENTIAL USE PERMIT 
02 /~!4/94 

.\'TF<EET 
NUMBEr.: !)TF\CET NAt'iE 

ST 
TY 

t.cr 
NO . LEVEL UNIT 

r-,c-r 
NO. 

09!346 PALACE GF\EEN WY (:)\:) i 01 

LOT 
NU!·IBEf~ 

00007 

IS'UBD I V IS I ON NMlE: MAP REFERENCE NUMBER 

WILLIAMSBURG COMMONS 048-1- / 37/ / 0007-

ELECT!:;: I CAL 

PLLJM£1ING 

MECHf'1NICAL 

IAllLDING 

I NSF'ECTED f;y 

-· ---4~::.t!"';;-__ ·-... -·· ·-· ·---·-----· ·-... ----·--
./;/ /::::-~/-fr-<:::~. -·· .... ... -· -· ··- -- -· ....... -·· ... ---· ·-· ... -··- ·-

- · ~,.<'- :.: ·-· -- - · ·- - · - ·- -- - · .•. - · ... ·-- - ·-- - -­

~----:-·-·- -·- --· ·--···----- ··· -···--

I> AT[ 

.:d::-2.!/. :..f. .. :';X' 

.. .,.:/.:: el..V.. ~.£ 4:1 .. 

.#.::.o?.H.-::2.'1 .. 

. /71.-,~ 
p U fl L I C U T I I... IT I E S .•. _ ~./, Z ";i,c:_..fe;r_,-.1" u-:.:5-·------·-·- ---· -7-

/~_.,.za_// ,_,..._/ <"' ....:.-.~-. 

-- .-<J -~~-':.{ ~ J. -r 
. ·-~?-""·~-~-~2-f 

?1F'f'I\DVED 

F<E!'I,!) F~l( S 

-- .;;...--:2£ ::_f_ y_ . . / .,..-_,· 7 ··- ..C::. ..... --...... .-:...':).(."" ~~ -:r·~·- -·:r-· A~_ ,.,....,.. ___ . 
.. . .. ~/ 

-· ·--- ..... .... _.- --·- .... ~~~:~ .... ..... ..................... ·-·-·- ·-··- ................ -- -··-- -.-·-··- --.... -· .... -·- -· , . 

THE FOLLOWING REQUHH~MENTS ~ IF CHECKED~ AF~E F.IEING w.~IVED IN 

ACCORDANCE WITH CHAPTER 112 ARTICLE 18 PART 704 OF THE FAIRFAX 

COUNTY CODE TO OBTAIN A RESIDENTIAL USE PERMIT: 

..... 4INAL GRADING, SODDit~G~ SEEDING OF LOT 
~ ~OMPLETION OF LANDSCAPING AND SCREENING REQUIREMENTS 

COMPLETION OF SIDEWALKS 
HITUt1INOUS CONCF<ETE S'TF~EET/DF~IVEWAY SUG:FI1CE 

_ "ADEQUATE STAND OF GRASS . 
* I ~ 'I: -~ J(· -;p;;;;')l: ·ll * ·Y.· ·lt !( -~ ·Y: -1(· ·l* -ll: l~ -ll: -~ * ·)(··X !( ·~ -~ ~- ·~ -~ l<· ¥: ·lf !( ll: !(· !(· ·X· -~ I<· ~- ·lf l(· ¥.· -ll: * ~- ·lf ~~ ~-* * ~- ·)(· l ~ :~. ·)(· lf ~~ ·lf l!· X· 

·X· ATTENTION ~-
~ ~ 

* * 
-~ NO TI\EE:S 01:;; SHF:UBS MAY BE PLANTED IN THE DED ICATED l<· 

* RIGHT-OF-WAY WITHOUT FIRST OBTAINING A PERMIT FROM * 
* VIRGINIA DEPARTMENT OF TRANSPORTA TION AT 934-0584. * 
* WHEN EXCEPTIONS FOR FINAL GRADING, SODDING AND/OR * 
·lf SEEDING AI\E Gt:~ANTED DUIUNG THE ~JINTEr.: 1 THE BI.JILDEI~ IS ·A· 

* OBLIGATED TO COMPLETE THIS WORK BY THE FI RST DAY OF MAY. * 

JNSF' 
til:;: l~: A 

:·5 

·lE !(· ·>HH!· ·i<· ·)H (· -)(.if* ·X· ~f ~HHf i !· ;(· ·lH!· lti ·I+ ~HH(· iHO:· -)(· iH<· ·X· i(· ·){: ·lHD: ·if lf 'lo: ·lf ll· ·)(· ·lf i (· ~- ·)(· iHHf l(· ·)HH!· ¥ ·~ lf * ~· lHf:•:: 1 *iiitiitil· ---~~ 
HOMEOWNER 4 

BUILDER 
ZONING 
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~ \ ~ 
PLAINTIFF'S 

~~ 
EXHIBIT _., 

7 ""1"74:1 HOU~B' COST BREAKDOWN 
e.~ 

HOUSENAMB: ~KltchenHouse ·, ·I·. · --:: :··1 Rnlud ?/20/93 
: . I \ : • ~-~'f.,~· ·· I I Wnrk bt 

IM•Iu Mtri(Up Work b7 · WWCor 
LOT NUMBER: 7 . TliCC ttelor IUbcontroetor TliCC TOTAL 

1. Excavntiun 
2. S[l(lll removal 

3. Footin,s . ' 
A. Secernent masonry 
s. B~scmentllob 

6. Oerage tlah . 2,630 2,630 
7. Waterproofing 
8. BAsement drnlns 

9. Soli treatment 

FmnlJ~£: 

10. Mnterlols 56.~00 56,800 
II. Labor 42.517 42.517 
12. Exterior m~Uonry 

13. Fireplace• and Interior muumy 
Eder!or mlllworkt 

14. Window.- 21 ,422 0.25 26,778 8,743 35,521 

IS. EnlrlllCC 4,251 4,231 

16. Olhcr doora & foniU re& 4.386 4,386 

·17. Cornice · 11 ,702 ll,702 

Ul. Siding 20,866 20,866 

19. Shuttcn 
20. RAilings . 952 952 

21. Outbulldln¥ ur •pc:cid treatment 2,726 2,?26 

22. Mire. millwork 9.425 9,425 

23. Rooflng, c~ar lhlnSI8J, copper flashing 20,991 . 20.997 . 
24. Plumbing 9,/00 O.lS 12,125 12.12j 
2!5. Heotlnt~ end air condiUonlng 12,0R3 0.25 15,104 1,208 16.312 

26. Eleclrlcal 9,818 0.25 12,273 784 13,057 

2/. lntulation 4,661 4,661' 

28. Drywall ond O!lfiii'Oclc 12,4SS O.lS 15.569 1,346 16,915 

29. Q:ramlc In bathrooi!IJ 9,200 0.3~ 12,420 788 13,208 

30. Bathroom fixtures G,Gl7 6.67.7 
Interior mJ1hforkt 

31. Scaln 4,691 4,11!11 

32. Aootl 9.420 O.lS 11.175 12,3&'1 24,157 

33. Door~ 8,614 .11.614 

34. Walntcot 17,205 17,105 •2. 

3.5. Ubrary, cabinetry (m111ter bedroom) \2,059 \2,059 '1 
36. Window aeatl &. bulh·lns 12.m 12.123 •2 

37. Trim 2.6,143 26,243 •2 

38. Rnilinas 6,351 6.3~1 

39. Coach hou.se doors 3,364 3,364 

40. Kitchen cabinetry. 6,720 0.2~ 8,400 600 9,000 
41. Misc. millwork · 8.656 8,656 

42. lnt~or palntlns 7~90 7,3811 

43. Bxttrlor palntlna 
, 

2.910 2.910 
44. KJichtn 1ppllL'IC~ 4,003 0.00 4,003 4,003 
4.5. Hlltdwa.re 575 575 
46. U abt llxturu 2,000 2.000 
47. Bucmonl tump (if reo_uired) NA NA 
48. Undertround apriJlklera NA NA 
'49 • Srlck walkways and/or patio 

. : : .. : · 50. . LandJcaplns . . · :· .~·j9" ' 800 I!!X1 ..:::: 
• ~:,. • ~ I , . ' • <I •, .. •. ' I ••,! ,- ;;;.P .-- . Sl. l!mrlor lighting · · - . -·- 0.25 586'" 

51. P~r\clnr. ~rtll 
\ 53. Adjacent road end drivewD.y 

54. Cl~aniQ£ . 520 O.J5 ~0 t,;:j.~ 

5~. Conlin enc . 9.000 i : ' ;., ; .· . .. 

0 . ( 

~6. Oemnllllan (subcontractor amount paid In full) 25,000 25,000 
51. St1nd blastin& 2.SOO 0.25 3,123 S03,5lt5 • 00 
58. Acid cleonlns 1,500 0.2~ 1,875 6Q,093•62 
59. 17.~00 17,500 002 

56"3 • 63/·6 7. 
TO'J'Al, COST' TO. REPLACE BUF. ROTJ!:It 

• I • Th<><: h:mt tho II he performed lln11 and m1 227 •"' " "'" .... 



2160424 P.03 
.. -... 

-
, . . 

EXTRAS FOR LOT 7 
. -

treM I BILLJNG TO 
NO. DESCRIPTION PRICE REPLACE 

I f ·-
1 I Charlie's playroom 2.soo.oo I 4,000.00 at least $1500 was a gift ·-
2 I Library 26,000.00 I not Install ad 

3 I cabinets in studio 3,320.00 400.00 not Installed (rough in) 

4 studio dormer 9,244.00 9,244.00 ·-· 
5 1 I additional nook window 1,466.00 1,466.00 

6 I sink in studio, plumbing to, sink, faucet 892.00 l 675.00 doss not Include sink 

7 !phone I intercom system 4,900.00 4,710.00 one phone not In housa 

8 2 i High-efficiency furnaces 3,600.00 3,600.00 
9 1 Steam humidifier I . i 
10 I additional dormer lights 1,625.00 1,625.00 i 

11 1 itowel heater installation 125.00 125.00 . 

12 special medicine closet 480.00 480.00 . 
13 12 additional dormers 5,ooo.oo I 5,000.00 
14 beams in garage studio 2,000.00 2,000.00 
15 1 I floor drain in basement 190.00 190.00 : 
16 5 I gas logs, piping only 2,250.00 . 2,250.00 ! 
17 1 Lgas dryer piping_ 450.00 450.00 
18 1 ~ gas to range ·- - ~o:oa conipensallon to Kitchens nc 
19 2 additional receptacles in_galc!ge 2so.oo I 250.00 
20 2 I receptacles in attic 2so.oo I 250.00 
21 2 'attic & garage heat 1,530.00 1,530.00 
22 1 ; future fan housings w/ switch 156.00 156.00 
23 1 'heat lamp 275.00 I 275.00 
24 I rout out for kitchen sink I nc I 142.19 compensation to Kitchens 
25 I 1 :light over garage stairs nc 125.00 compensation to Kitchens . 
26 I additional stereo wiring nc 280.00 compensallon to KltcMns 
27 additional cable television wiring nc .227.00 compensation to Kitchens 
28 I paneled window seats nc ! 1,179.00 compensation to Kitchens 
29 additional wainscot In 2nd. floor hall nc 816.00 compensation to Klt.chens 
30 plate rail In dining room nc i 405.35 compensallon to Kitchens 
31 additional on_plumblng fixtures 5,000.00 ! 5,000.00 approximate 
32 I additional on plumbing Installation l '1,625.00 1,625.00 
33 I additional on l]ghtlng . 2.ooo.-oo I 2,000.00 approximate 
34 ·additional on eledricar 3,885.00 3,885.00 
•35 additional on cabinetry 3,392.08 3,692.08 
36 additional on appliances 1,591.00 1,591 .00 

I 
I 
I 

I 
TOTAL OF PRICED ITEMS I 83,996.08 60 093.62 
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. ; ...... .. _ 

' BUILDING ESTIM~TE - PR~ .;RTY CLAIMS : ..:LAIM · 

·~". STATE FARM INSURANCE COMPANIES - Home Offices Bloomington, Ill inois 

URED Siepben [ <lnd '(()o.rt ..5 J(,tc.he.n DATE ESTIMATED:Y,e 2.Z, 1'1'13 

CLAIMANT-------- PRICE TABLE -----

DESCRIPTION QUANTITY UNIT OF UNIT COST 
EXTENSION % 

DEPR./ NET 
MEASURE (incL ¥f'( JppUc~btt ~ BETTER. SETTLEMENT 

u lestad 

~a~ A - Buildlnq 
-.F 

lSi(. (ol\5-lruC-J.J~h of. 1-/{lt)S€, ~el-i~1 , (~"" Tc.l~ ~n .&oll-lf.S (o ShvctiDh 4/G 9Jc 9D 

5 ~~~ P(t)C·+ at1d Ouerbd . I tJI-/, Z7. '] 7 2. 

bno}, ··h'on of. l-}ooJ5e ~5._000 oo 

~~net_ Rr:><:oir.s I'J5co 00 
I I 

)ub-!Jd l o { (OJern4.-. A Sb3)~3S 6a 

Less a 5% RoM-~d OJerW loP.e.fb -J Ufbr. I 0°,0 Gm-oM 'rm of A 0/JSE IO'I.Z27 72 '? 

rm 011 6h~/ 
., .. ·-

Less Pen-olr'-li~n Re -oa,'d b; .5irk F. ~3 z.oco 06>" 
I I 

101(\) Guec'l'\.P A 'i 3'1. lf J () '10 
...J 

:::v€ft14e...B -~ooM\ fl.of.ffi.Y -

~~Ml ft~r~v 
' I 

Pe'( ~A fN rtr.l s '12.1 t'n~'?n ory Aov1't:: 7n'?t J'f 

Le.s-s ~~ ~hf d~vc-llb fe. 
I 

"'/aJO oo> 
I I I 

'hk J Goe'(Qa.,.,. .5 - '7 '12/ Jtf 
-1 

:m'(Qo.e. c-MJd,OOa) '···1/(lll,_ D. ~-rr..:.e~ 

~-I ( A,al)<l,f I 1''19~ ~hill O:U.r ll ~ 99~l ..3 fflorrH~ 115M {))985 00 2/185 00 
..J 

lort3 ' .t! of lw"l"" TJ/,..~ (:;.A.; I 199 3 
v '1· fJ 
~hrv yp~ ..... ~r3:> A'f3 ...,3 moy.,-\~ Joo.oo 3ex> 0() 3o:1 00 

t{)w~e oF NevJ >br l' T~~ 
...J 

~) Mo~~+h~ 'lo.5 -'-los OD I' .:S11I v I ;q '13 -h. t ~ 'S'.pJ~Hohrr ~ ~ 3 )35,00 a:? 
I ' 

10~) (ooera4e. C 13,6'10 DD 
-.1 

: OMPANY REPRESENTATIV E ~ £ .4.1 I PHONE NUMBER 703·2 18. -o':J..5.R. 
NOTE: This form is {;;fnted on Non \tarbon a .. ~ .. :,~ ~ ---nr - Write only on the number of sheets needed! 
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.J 

f 

tUU ...... · -- ·~· ' 

£ 
INIUUN<~ SWORN STATEl: .NT IN PROOF OF LOSS CLAI~.11~b. 4 (a - c 1 ~I -3 9 3 

~2~~~R 1(,-BA <~119 -S' EFFecny_ER:E 3/19fq3 E~PIRATIO~OATE 3/iq('ll 
~6rfc~F CWrlevb- xs- i~s0J'R\RJY {,~4-<o f~eGRek.lOM Vlevtll~~UNT$ 5b0,CVQ i 
~ STATE FARM FIRE 0 STATE FARM GENERAL D STATE FARM COUNTY MUTUAL D STATE FARM 

TO~ AND CASUALTY COMPANY INSURANCE COMPANY INSURANCE COMPJ\NY OF TEXAS LLOYDS 
By tho above policy of Insurance, you Insure: C::· p,. ~ S 
----------:::--------------'C>::::..J~'F.Iw,~=~.=;......L:=o...:....:~-.=.:...~.-f__..l....:.;:::.::..:-t--.:.•---- (hereinafter called Insured) 

~( :,..._ , Name of lnsurecj J 0 :3 '7 tM·I 
A ___ --~.L__...:...:t....;:: '--":=-::-------- Loss occurred fo 1 7' ] about the hour of .r-J ~ 

Peril Date 1_ . (\ {\ • • \ · • 
which loss upon best knowledge and belief oflnsured was caused by \ti'\1=.-VlQt.Vil\.., H ' -;-\QO \ =t\ V\.\.S~ C..i1e'AU.~ 

Origin 

The interest of the Insured In the described property was --~O~LO!!C::::..!..Vli...8=-'(5=----------------------­
thec.s ha'!ing I terj!st~ the desccJbed pr erty t the time of loss ither as mortgagee, lienholder, or otherwise were --------

V\. T ~ QJ e . Since tho above policy was issued there has been no 

change In title, use, or possession of said property except ________ ..!.nmz~<!..l...Le...::::=-:-------------...,.----,.--r--
THE ACTUAL CASH VALUE of the described property at time of loss was($ $ ) •• .•••. $ ~~ ze.o?U/ 

. · · Building · Contents . 

THEREPLACEMENTCOSTofthedescribodpropertyatllme oflosswas ($ fC;"7tt;'}S .02.. $ ·7i t.;-2{/Y ) .... ... ~15"?, 2~ 
· .; BLildlng ." · .. :· .Contel)ts . · ' 

THE TOT~L INSURANCE covering the describe.d propert.Y Including this policy and all ~ih·~~·~1Lc16.~-c=~~'e'th~:·~·'v - ·,d . '? 
or not), bmdefS, or agreement to Insure was at time of sa1d loss •. VZ,I~ .. f?~ l(O<j . f:.!J?~HtAI~.: -~ C"&J:' ... $ ------
THE ACTUAL LOSS AND DAMAGE to the described property as a result of said loss wfs ·" ·I( ~ 
(Building$ Contents$ Other $ ) . . . .. . . . ...... $ -~==-=~---
LESS AMOUNT OF DEDUCTIBLE • •.••..•.••.•. . ..... . •.. •.. .•• . . ... .•... .• ••• · .•..••...... . .......... .. . .. •. . ..•.. . . • $ lOIII) 

INSURED HEREBY CLAIMS OF THIS COMPANY r> under this policy the sum of •..•. • .... ...•.... ... ..• ... .. •. • .. •. .• • $ $j(; 41fif~ {6 
•subject to Supplemental Cla im, If applicable, to be filed in accordance with the terms and conditions of the Replacement Cost Coverage under the 
above described policy. · ~ ~ 

THE FULL COST OF REPAIR OR REPLACEMENT Is ...... .. ... ........................ . . . .. .. . .. ... .. ..... .. ... .. .... $ ------
MAXIMUM AMOUNT OF SUPPLEMENTAL CLAIM under the 
Replacement Cost Coverage of the above described policy is ($ ------ $ ------ ? ) ... . ... ... . . .... . . $ __ :.._:_ __ 

Building Contents 

In consideration of the payment to be made hereunder tor any property other than real property on an actual cash value or replacement cost basis, 
the Insured does hereby assign to said insurer ali right, title and interest in and to said property for which claim Is being made hereunder. and agrees 
to immediately notify said insurer in case of any recovery of the property for which c laim Is being made hereunder. and will render all assistance 
possible in any endeavor to recover said property. Insured also agrees to turn over to said insurer, any such recovery which may be made, or 
reimburse said insurer in full to the extent of the payment which may be recovered. 

The said loss was not caused by design or procurement on the part of the insured or this affiant; nothing has been done by or with the privity 
or consent of Insured or this affiant, to violate the conditions of the policy. or render it void, no articles are mentioned herein or in annexed schedules 
but such as were interested In the ross and insured under this policy, and belonged to the insured at the time of said loss, no property saved 
has been in any manner concealed, and no attempt to deceive the said insurer as to the extent of said loss, has in any manner been made. Any 
other information that may be required will be furnished on call, and considered a part of this proof. All loss verification, as required by the Insurance 
policy, Is annexed hereto. · • :. -. · . 

Applicable. In Calif9mla Only: For your protection California Law requires the follo . .,.;lng .to ap~ar on. thi~ 'to;.~ .:::;;· (~)~\~ !s unlawful to: (1_) Know· 
lngly present o r cause to be presented any false or fraudulent claim for the payment of a loss under a c:ontract ol.~nsurance. (2) Knowmgly file 
multiple claims for the same loss or Injury with more than one Insurer with an intent to defraud the Insurer. (3) Knowingly prepare, make, or sub­
scribe any writing, with Intent to present or use the same, or to allow It be present or used in support of ariy such claim. (b) Eyery person who vlo~ 
fates any provision of this section Is punishable by Imprisonment In the state prison, for two, th"!e· .or four years; c;>r by fine ·not exceeding ten 
thousand dollars ($10,000), or by both. · · ·: · · · · • . · 

Applicable In Florida Only: Any person who knowingly and with Intent to Injure. defraud or deceive any Insurance company files a statement of 
c laim containing any false, incomplete or misleading Information is guilty of a felony of the third degree. . 

Applicable in Alaaka, Delaware and Idaho Only: Any person who kn~wingly, an.d with intent to defraud or deceive any Insurance company, flies 
a statement of claim containing any false, Incomplete or misleading information is guilty of a felony. 

Applicable In New Yoric Only: Any person who knowingly and with Intent to defraud any Insurance company or other person Illes a statement of 
claim containing any materially false Information, or conceals for the purpose of misleading, Information concerning any tact material thereto, 
commil-' a fraudulent Insurance act, which Is a crime. 

It Is expressly understood and agreed that the furnishings of this blank to the Insure or the assistance ol an adjuster, or any agent of the Insurer 
In the making of this proof, Is not a waiver of any rights of said Insurer or of a the c dltion ~ , 

WITNESS--\b f I C Mod at F:r;, I r{Q;x . ~ ~-3 -c ~ 
"2, /"t/.... c- _ 1 , t gnatur .····:· Date , ~ 

thls...L-dayof .~../ jUTL~~V ,qq 3 ~ .... ··· . :- · 3-q~ 
State of V' r {j i Vll t& County ofrJ JC ~ • ·,. 0 Date \:. ·.\ 

· signor ; 

oath that the ~attars contaired In the for~.oi~~ •• ~~tements are)r~e / 

{1 j ~ {JL/aLk# ·.. ~ ··.. (S~L) 
NOTARY PUaUC ' 

· commission expires _Q., • ?..4 -:31 1 ·. /fJC, '1 

Personally appeared before me, the d ay and date above written 
of the foregoing statements, who beln b me dul sworn. made salem 
In substance and In fact. 

F7 ·2311. 13 Rev. 11·89 Pm1od n U.S.A. 230 



SCHb.JULE OF REPAIRS TO LOT 6 

HOUSE NAME: 

LOT NUMDER: 

George Reid House 
6 

Excavation 
Spoil removal 
Footings 
Balcment masonry 
Basement slab 

Waterp!OOfing 
D:ISement drnins 
Soi l tr<ltment 
Framing: 

Materials 
Labor 

Exterior masonry 
Fireplaces and interior masonry 
Exterior millwork: 

Windows 
Entrance 
Other doors 

Cornice 
Siding 

Shutters 

Railings 
Outbuilding or special treatment 
Misc. millwork 

Roofing, cedar shingles, copper flashing 
Plumbing 

Heating and air conditioning 
Electrical 
Insulation 
Drywall 

Ceramic in bathrooms 
Bathroom fixtures 
Interior milh•ork: 

Suiu 
Floors 
Doors 
Wainscot 
Library cabinetry (master bedroom) 
Window seats & built·ins 
Trim 
Railings 
Conch house doors 
Kitchen c~binetry 
Misc. millwork 

Interior painting 
Exterior paintiog 
Kitchen appliances 
Hardware 
light fixrures 
Basement sump (if required) 
Underground sprinklers 
Brick walkways and/or patio 
Landscaping 
Exterior lighting 
Parking area 
Adjacent road and driveway 
Ch::ming 
Contingency 

TOTAL COST 

418 

1.011 
6,237 

clean exterior brick v/ 

plywood, Tyvek, etc. - ---~ 

remove nnd replace plywood nnd tyvek,(b~ild 3 d~.r:mcr~ 

15,069 includes aup,entic exterior and interior trim & installation v · 

721· porch double doors V 

2.983 
9,914 remove and replace ~·· 

1.950 
13,308. 

600 
3,759. 

1,649 

502 
1.554 

10,874 

410 

4.no 
3.105 

784 
1,150 

78 
190 

repl:lce and or rcnjlir interior rrim Cincludes morecb[s} ­

remove & replace enti re side exposed to lot 7 v 
remove nnd install new whirpool \.. · 

removal. replacement and rep:lir ·/ 
remove grout & regrout tile (will try this solution first) V 
whirpool. s ink. toilet unk nnd scat v 

replace owner designated ureas, sand • stain. and poly .._-

donner bookC:ISe 

price b:IScd on areas designated by Mr. Kozak ../ 
SO% of exterior plus all window s ills and horizontal nreas t./ 

rep bee nnd compact base in patio area V 
regrade (minor). prep. and sod around house / 
repluce light hit by Cire truck ./ 
regmde wnshcd out :trtl between lot 6 & 7 / 

paint oo windows and hearths 
2.5% of total 
remove sod 
dump fees 
demo (areas not cov<red under otl•er unit costs) 

All non·TBCC pre-RUP work at Williamsburg Commons shall be chorgcd a 25% coordination fee. (This does not apply this schedule.) 
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DEilD OP Dl\RGAIN l\ND Bli.LB 

THIS DEED OF BARGAIN AND SALE made this ~ /y of November, 

1992, by and between David N /TALTON and Amy Elaine TALTOt!, husband 

and ·wife (hereinafter referred to as "Grantor"); and Jerome .r. 

/KOZAK and Gail E./K02AIS, husband and wife, as tenants by the 

entirety with common law right of survivorship (hereinafter 

collectively referred to as "Grantee") • 

W I T N E S S E T H : 

That for and in consideration of the sum of Ten Dollars 

($10.00), cash in hand paid, and other good and valuable 

consideration, the receipt and sufficiency of which are hereby 

acknowledged, Grantor, subject to the matters hereinafter set 

forth, hereby grants and conveys in fee simple with general 

warranty and full english covenants of title to Grantee all that 

certain lot or parcel of land situate in Fairfax County, Virginia, 

and more particularly described as follows: Lot number six (6), 

WILLIAMSBURG COMMONS, as the same appears duly dedicated, pl~tted 

and recorded in Deed Book 8276 at Page 1312, among the land records 

of Fairfax County, Virginia . 

AND BEING a part of the same property recorded in Deed Book 

5.22§ at Page 558, among the land records of Fairfax county, --· Virginia. 

This conveyance i s made subject to all recorded 

easements, conditions, restrictions and agreements as they may 

CD 
;>'.; 

c::o 
w 
w 
0 

0 

l<~· ::: -~ ;::\ . ,.;.; .L~.-· 
:·: : ·: .. . ~14"'/.~ ... --·---., .. 

- f.te.t;f_ .. ,.-..... . 
:C/.'1'/I.':("l.Y~a. 
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lawfully apply to the real estate hereby conveyed or any part 

thereof. 

WITNESS the following signatures. 

COMMONWEALTH OF VIRGINIA, 

COUNTY/CITY OF FAIRFAX to wit: 

GRANTOR: 

14~ 
DAVID N. TALTON 

I, the undersigned Notary Public in and for the juri sdiction 
aforesaid, do hereby certify that David N. Talton and 'Amy Elaine 
Talton have signed the foregoing Deed of Bargain and Sale, bearing 
date on the~ day of November, 1992, and acknowledged the s ame 
before me . 

GIVEN under my hand this 

~otary Publlc 

My commission Expires: __ ~~~~~/~1~1~1~~~~~-------

N 
en 
~ 

.D 

' =-= :z:: 

2 

~ 

~~ 
;i\ o:w c ... 
u"' 
w~ 

.J;Z; 

r.. COPY TESTE: 
JOHN T. FREY, CLERK 

?.Y:'Ji;~;trtCA~ 
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THIS DEED OF BARGAIN AND SALE mall.: this 3cz.l{ day uf Ocwbc:r, 1992, by ami 

bt!liVt!C:II D:IVid N/ni.TQN and Amy ElainhAJ.ION. husband and wife (hereinafrer referred 

to a~ "Grantor"): ~ml St.:phen E.,{ ITCHf:N and Mary siKJTCH!;N, hu!>band and wife, as 

ten~ms by the: c:mir.:ry \\'ith rornm11n law righr of survivorship (hereinafter cnll.:ctively referred 

h' as "Grantc:c:"). 

WITNESSETH: 

That fo~ _anti in consid.:ration uf the sum uf Tc:n Dnll:~rs ($10.1111), cash in hand paid, and 

nther good and \·:~luubk t:unsideratinn. the rc:ceipt ~ntl su fficicm;y uf which ore hereby 

at:knuwl.:dg.:tl. Grantor. subject to the matters hereinafler set funh, hereby grants and conveys 

in fc:e si mple with ~.:ncntl warranty uml full english cuven:lnts of title tn Grantee all that cert:~in 

Jut ur part:el uf land situ:ae in Fairfa ~: Cuunty. Virgini :~, and mure particularly de~ribed as 

ful!mv~~ 

Lot number Sc:ven (7), WILLIAMSBURG COMMONS, as the same <tppears duly 

liedicat.:d. platt.:d ami recunl.:d in Deed Bunk H271i at Page I 31 :!. amnng the land records of 

Fuirl:J;( County. Virginia. AND BEING u part of the: ~-arne property recorded in Deetl Book 567~ 

ut Page~ umong the land records of Fairfax County. Virl)iniu. 

This ~:unwyanc~ is mutle subjet:t ttl all recorded eusement.~. conditions. re~triction~ anti 

agrcem.:nts as they may lawfully upply to the real e~1ute hereby conveyed or any part thereof. 
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B~83~2 0~ I B 

WITNESS the following sign:~tures: 

GRANTOR: 

COMMONWEALTH OF VIRGINIA, 

COUNTY/CITY OF FAIRFAX to wit: 

1. tht untlersigned NtltUI")' Pub lit.: in ami f11r th~ jurisdiction ufnre~:~id, do hereby certify that David 
N. Talton and Amy Elaine Tuhtm huve ~ignell the foregoing Deed of Bargain and Sale. bearing 
date un the 30//... day nf Ot:tnber, IW2, and acknnwlec.lgetl the same before me. 

GIVEN under my hand this .1!!/.h tlay of Ot:tuber, 1992. 

b:"leed~\ Jl)Oil-4.ded 

lilW ·2 . 1992 

RECOIUlF.O ~AIIlfAX i:O VA 

-~~t.~ . . ' . . 

My Commission Expires: ~ 3 ~ / Y.f S 
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