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STATE FARM FIRE AND CLE Mé\g?\? \”\
CASUALTY COMPANY, /F

Complainant,
e

THE OHIO CASUALTY INSURANCE
COMPANY

SERVE:

Registered Agent

James W. Morris, III

801 E. Main Street

Richmond, VA 23219

and

g
DAVID N. TALTON Chancery NoV//éE ; f;éé&j
SERVE AT:
9819 Courthouse Road
Vienna, VA 22181

and

AMY E. TALTON

SERVE AT:

9819 Courthouse Road
Vienna, VA 22181

and

TALTON BROTHERS CONSTRUCTION
COMPANY, INC,.

SERVE:

Registered Agent

Jerry 0. Talton, II

9819 Courthouse Road

Vienna, VA 22181

Defendants.
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BILL OF COMPLAINT FOR DECLARATORY JUDGMENT

COMES NOW Complainant State Farm Fire and Casualty Company,
by counsel, and pursuant to Section 8.01-184 of the Code of

Virginia (1950), as amended, moves this honorable court for a
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declaratory judgment based upon the following grounds and
reasons:

L At all relevant times hereto State Farm Fire and
Casualty Company (State Farm) was, and is now, an insurance company
organized and existing under the laws of the state of Illinois and
authorized and licensed in the Commonwealth of Virginia to write
and deliver homeowner's insurance in the Commonwealth;

2. At all relevant times hereto defendant The Ohio Casualty
Insurance Company (Ohio Casualty) was, and is now, an insurance
company organized and existing under the laws of the State of Ohio
and authorized and licensed in the Commonwealth of Virginia to
write and deliver insurance contracts including commercial policies
of insurance;

3s At all relevant times herein, defendants David and Amy
Talton were residents of Fairfax County, Virginia, and also con-
ducted business in the county;

q, At all relevant times herein, defendant Talton Brothers
Construction Company, Inc. was authorized and licensed to do
business in the Commonwealth of Virginia to include, but not
limited to, the construction of single-family dwellings;

5. On or about November 25, 1991, Jerome and Gail Kozak
contracted with defendants David and Amy Talton for the purchase/
sale of a piece of property, including the construction of a dwell-
ing thereon, located at or near 9844 Palace Green Way in Vienna

(Fairfax County), Virginia;
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8. On or about May 14, 1992, Stephen and Mary Kitchen con-
tracted with defendants David and Amy Talton for the purchase/sale
of a piece of property, including the construction of a dwelling
thereon, located at or near 9846 Palace Green Way in Vienna
(Fairfax County), Virginia;

i Upon information and belief defendants David and Amy
Talton entered into a contract or other arrangement with defendaﬁt
Talton Brothers Construction to construct the dwellings for the
Kozaks and Kitchens to be located at or near 9844 and 9846 Palace
Green Way in Vienna (Fairfax County), Virginia;

8. On or about June 17, 1993, a fire broke out at the
dwelling located at 9844 Palace Green Way causing significant
property damage to the dwelling at that location and to the
dwelling located at 9846 Palace Green Way, both of which were under
construction at the time;

9. On or about June 17, 1993, a fire broke out at 9846
Palace Green Way causing significant property damage to the
dwellings located at both 9846 and 9844 Palace Green Way, both of
which were under construction at the time;

10. State Farm had issued homeowner's insurance policies to
both the Kitchens and Kozaks that, technically, covered the dwell-
ings located at 9844 and 9846 Palace Green Way on June 17, 1993;

11. At all relevant times herein (and specifically, although
not limited to June 17, 1993) defendant Talton Brothers Construc-

tion was covered under a commercial policy of insurance issued by
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defendant Ohio Casualty covering, among other things, the dwellings
located at 9844 and 9846 Palace Green Way;

12. The Kozaks and Kitchens made a claim with State Farm for
the property damage caused by the fire(s) of June 17, 1993;

13. As a result of the aforementioned claims by the Kozaks
and Kitchens with State Farm, State Farm paid those claims and is
now by contract and by common law subrogated to the rights of the
Kozaks and Kitchens;

14, Ohio Casualty has been requested to pay under its insur-
ance with Talton Brothers Construction the damage caused by the
afore-mentioned fire(s) but has refused to make any payment.

WHEREFORE, Complainant respectfully requests this honorable
Court to adjudicate and determine the rights and duties of the
parties named in this action as to defendant Ohio Casualty's
insurance policy with Talton Brothers Construction to include,
but not limited to, the following:

a. To declare that Ohio Casualty has an obligation to
provide insurance coverage for the losses that occurred as a
result of the aforementioned fire(s) at 9844 and 9846 Palace
Green Way;

b. To declare that defendant Ohio Casualty's insur-
ance coverage for the aforementioned damages is primary and
should be paid in full;

e For such other and further relief as this Court

may deem just and proper under the circumstances.
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IN THE CIRCUIT COURT OF FAIRFAX @gbly|6 PMI2:LB

TFORY -
STATE FARM FIRE & CASUALTY CO. : &%ﬁ&p;oum
' X, VA

Complainant - FAIRFAY

V. : Chancery No. 149960
THE OHIQ CASUALTY INSURANCE COMPANY :

‘and
DAVID TALTON :

and
AMY E. TALTON :

and

TALTON BROTHERS CONSTRUCTION
COMPANY, INC.

Defendants

ANSWER AND GROUNDS OF DEFENSE
OF OHIO CASUALTY INSURANCE COMPANY TO
BILL OF COMPLAINT FOR DECLARATORY JUDGMENT

The defendant, Ohio Casualty Insurance Company, through
counsel, O‘Connell & O’Connell, in Answer to the Bill of
Complaint for Declaratory Judgment filed herein, states as
follows:

FIRST DEFENSE

The Bill of Complaint for Declaratory Judgment fails to
state a cause of action upon which relief can be granted.

SECOND DEFENSE

Defendant Ohio Casualty Insurance Company denies all
allegations of contractual, legal or other obligation alleged
against it in the Bill of Complaint for Declaratory Judgment
and is without knowledge or information sufficient to form a
belief as to the remaining allegations, and therefore denies

the same and demands strict proof thereof.



Responding to the specific allegations contained in the
Bill of éomplaint for Declaratory Judgment, defendant states as
follows:

1. Defendant is without knowledge or information
sufficient to form a belief as to the allegations contained in
paragraph 1 of the Bill of Complaint for Declaratory Judgment,
and therefore denies the same and demands strict proof thereof.

2., Defendant admits the allegations contained in
paragraph 2 of the Bill of Complaint for Declaratory Judgment.

3-10. Defendant is without knowledge or information
sufficient to form a belief as to the allegations contained in
paragraphs 3 through 10 of the Bill of Complaint for
Declaratory Judgment, and therefore denies the same and demands
strict proof thereof.

11. Defendant admits the existence of a policy of
insurance issued to Talton Brothers but asserts that the
remaining allegations of paragraph 11 assert legal conclusions
and other allegations, all of which are denied.

12-13. Defendant is without knowledge or information
sufficient to form a belief as to the allegations contained in
paragraphs 12 and 13 of the Bill of Complaint for Declaratory
Judgment, and therefore denies the same and demands strict
proof thereof.

14. Defendant admits the allegations contained in

paragraph 14 of the Bill of Complaint for Declaratory Judgment.



All allegations not specifically admitted are hereby
specifically denied.

THIRD DEFENSE

Complainant is not entitled to the relief sought.

FOURTH DEFENSE

The Complainant’s claim is barred by the statute of
limitations.

GENERAL DENIATL

Defendant is not indebted as alleged, as there is no
factual or 1legal basis on which 1liability or contractual
responsibility of any defendant can be founded.

WHEREFORE, having fully answered, defendant Ohio
Casualty Insurance Company requests that the Bill of Complaint

for Declaratory Judgment against it be dismissed with costs.

Ohio Casualty Insurance Company
By counsel
,éw'»J-

“RKevin J. O’Connell #32366
O‘Connell & O‘Connell
Suite 204
401 East Jefferson Street
Rockville, Maryland 20850
301-424-2300




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer of
Ohio Casualty Insurance Company to the Bill of Complaint for

Declaratory Judgment was mailed, postage prepaid, on July 15,
1997 to '

August W. Steinhilbexr, III, Esquire

Brault, Palmer, Grove, Zimmerman, White & Mims
10533 Main Street, P.O. Box 1010

Fairfax, VA 22030
%‘J

O’Connell
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IN THE CIRCUIT COURT OF FAIRFAX COUNTY

STATE FARM FIRE & CASUALTY CO. :

Complainant :
v. : Chancery No. 149960
THE OHIO CASUALTY INSURANCE COMPANY :
and
DAVID TALTON :
and
AMY E. TALTON :
and

TALTON BROTHERS CONSTRUCTION
COMPANY, INC.

Defendants

AGREED ORDER

CAME THIS DAY the parties, upon the request of Kevin J.
O’Connell of the law firm of O‘Connell & O‘Connell, counsel for
defendant Ohio Casualty Insurance Company, to present for entry
of an Order to extend the time to July 18, 1997 for this
defendant to file and serve its Answer and Grounds of Defense
to the Bill of Complaint for Declaratory Judgment.

IT APPEARING that complainant’s counsel consents to
this request, as evidenced by his signature hereon, it is
hereby

ORDERED, that the time within which defendant Ohio
Casualty Insurance may file and serve its Answer and Grounds of
Defense to the Bill of Complaint for Declaratory Judgment is

extended up to and including July 18, 1997.

10
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ENTERED this ”‘ day of % , 1997.

Sl ww&.v,[

JUDGE, Circuit Court
for the County of Fairfax

I ASK FOR THIS:

- T é%

Kevin J. O’Connell VSB# 32366
O’Connell & O’Connell

Suite 204

401 Fast Jefferson Street
Rockville, Maryland 20850
301-424-2300

SEEN AND AGREED TO:

A/’:

August W. Steinhilber, III, Esquire
Brauljls; Palmer, Grove, Zimmerman, White & Mims
10533 Main Street, P.0O. Box 1010

Fairfax, VA 22030

11



VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

STATE FARM FIRE AND
CASUALTY COMPANY,

Complainant,
V. Chancery No. 149960

THE OHIO CASUALTY INSURANCE
COMPANY, et al.,

N TN N T R T T TN T

Defendants.

STIPULATIONS

COME NOW the parties and stipulate to the following facts:

1 At all relevant times herein, State Farm Fire & Casualty Company (State
Farm) is an insurance company authorized and licensed in the Commonwealth of Virginia
to write and deliver homeowners insurance in the Commonwealth.

At all relevant times herein, the Ohio Casualty Insurance Company (Ohio
Casualty) is an insurance company authorized and licensed in the Commonwealth of
Virginia to write and deliver insurance contracts including commercial policies of
insurance such as builders risk and general liability policies.

3. At all relevant times herein, David and Amy Talton were residents of
Fairfax County, Virginia and conducted business in the County including the sale of real
estate, sale of single-family homes, and real estate development.

4, At all relevant times herein, Talton Brothers Construction Company, Inc.
(Talton Brothers) was authorized and licensed to do business in the Commonwealth of

Virginia including the construction and sale of single family dwellings.

12




5. On or about November 25, 1991, Jerome and Gail Kozak contracted with
David and Amy Talton for the purchase/sale of a piece of property, including the
construction of a dwelling thereon, located at or near 9844 Palace Green Way in Vienna
(Fairfax County), Virginia. (See attached copies of contract and addendum.)

6. On or about May 14, 1992, Stephen and Mary Kitchen contracted with
David and Amy Talton for the purchase/sale of a piece of property, including the
construction of a dwelling thereon, located at or near 9846 Palace Green Way in Vienna
(Fairfax County), Virginia. (See attached copies of contract and addendum.)

7 i David and Amy Talton entered into a contract or other arrangement with
Talton Brothers Construction to construct the dwellings for the Kitchens and Kozaks to
be located at or near 9844 and 9846 Palace Green Way.

8. On or about June 17, 1993, a fire broke out at one of the aforementioned
dwellings causing significant property damage to both dwellings.

9. State Farm had issued a homeowners insurance policy to the Kitchens
(effective March 19, 1993) and Kozaks (effective April 27, 1993) that covered the
damage to both dwellings that occurred on June 17, 1993.

10. Ohio Casualty issued one or more commercial policies of insurance
(including builders risk) to Talton Brothers Construction on January 1, 1993, covering the
dwellings and property located at or near 9844 and 9846 Palace Green Way. (Ohio
Casualty denies the dwellings in question were still covered on June 17, 19%3.)

11. The attached are copies of the State Farm homeownersﬁI:Ohio Casualty
builders risk insurance policies, respectively.

12.  Intentionally left blank.

13




13. On or about October 30, 1992, ownership of 9846 Palace Green Way was
transferred from David and Amy Talton to the Kitchens.

14. On or about November 4, 1992, ownership of 9844 Palace Green Way was
transferred from David and Amy Talton to the Kozaks.

15.  As of October 30, 1992 and March 19, 1993, the construction of the
dwelling at 9846 Palace Green Way was not complete.

16.  As of November 4, 1992 and April 27, 1993, the construction of the
dwelling at 9844 Palace Green Way was not complete.

17. On June 17, 1993, construction of the dwelling at 9844 Palace Green Way
was not compleltgl *T’t:ﬁgn Brothers Construction was still performing punch list items. A
residential use permit had not yet been approved or issued. (See attached copy of
Residential Use Permit).

18. On June 17i_ 1993, the construction of the dwelling at 9846 Palace Green
Way was not complet‘en\ r%":\:)C:P\r?:;interior finishing work was being performed by Talton
Brothers Construction. A residential use permit had not yet been approved or issued. (See
copy of Residential Use Permit.)

19.  Intentionally left blank.

20.  Intentionally left blank.

21. The Kitchens had moved some furniture and/or other personal belongings
into the dwelling at 9846 Palace Green Way before June 17, 1993.

22.  Intentionally left blank.

23.  Intentionally left blank.

24. The Kitchens and Kozaks made a claim with State Farm for the property

damage caused by the aforementioned fires on June 17, 1993.

14




25. State Farm paid the claim of the Kitchens and Kozaks and is now
subrogated to their rights pursuant to the terms of the homeowners policy and common
law.

25a. State Farm paid the claim of the Kitchens with the following amounts:
$563,638.62 for damage to the dwelling/building located at 9846 Palace Green Way;
$5,421.14 for damage to personal property; and $3,690.00 for rent and storage. (See
attached breakdown, building estimate and sworn statement and proof of loss.)

25b. State Farm paid the claim of the Kozaks in an amount of $86,081.00 for
damage to the dwelling/building located at 9844 Palace Green Way. (See attached
Schedule of Repairs.)

26. Ohio Casualty has been requested by State Farm to pay under Ohio
Casualty's contract of insurance with Talton Brothers Construction for the damage caused
by the aforementioned fire but has refused to make any payment.

27. In a letter dated January 14, 1997, Ohio Casualty denied State Farm's
request that Ohio Casualty pay for the damage to both properties caused by the
aforementioned fire.

28.  Intentionally left blank.

29.  Intentionally left blank.

30. The fire marshal of Fairfax County investigated and was unable to
determine the cause of the fire which occurred on June 17, 1993,

31.  One bedroom and bathroom were fully completed in the Kitchen dwelling,
and Mr. and Mrs. Kitchen (but not their children) spent part or all of one night there
before June 17, 1993. The Kitchens (including the children) had not moved into the

dwelling on or before June 17, 1993, except as to the extent of Stipulation No. 21.

15




SEEN AND AGREED:
BRAULT, PALMER, GROVE, ZIMMERMAN,
WHITE AND STEINHILBER

AUGUST/AW. STEINHILBER, I1I, ESQUIRE
Bar No,24368

P.O. Box 1010, 10533 Main Street

Fairfax, VA 22030

(703) 273-6400

Counsel for Plaintiff

SEEN AND AGREED:
O'CONNELL & O'CONNELL

W QL

KEVIN J. O'CONNELL, ESQ

ALEXANDER FRANCUZENKGESQUIRE
401 East Jefferson Street, Suite 204
Rockville, MD 20850

Counsel for Defendant Ohio Casualty

SEEN AND AGREED:

TELL, DONNEJQLY, GRIMALDI & GALLAGHER

{ 7 s
TEPHEN P. ZA¢HARY, ESQUIRE | Yo
1220 Nineteenth Sh'eet{N.W., Sufite 500 XL{ &=
Washington, DC 20038
Counsel for David and Amy Talton
and Talton Brothers Construction
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LAW OFFICES
Brault Palmer Grove
Zimmerman White
& Steinhilber LLP
FAIRFAX, VIRCINIA
MANASSAS, VIRGINIA
WASHINCTON, D. C.

VIRGINIA:

STATE FARM FIRE AND
CASUALTY COMPANY,

Complainant,
V.

THE OHIO CASUALTY INSURANCE
COMPANY, et al.,

Defendants.

COMPLAINANT'S INITIAL BRIEF

COMES NOW State Farm, by counsel, and for its initial brief addressing the
issues raised at the trial of this matter, states as follows:

A. REVIEW OF UNDERLYING FACTS

Defendant Talton Brothers was constructing a residential dwelling for the Kozaks
located at 9844 Palace Green Way in Vienna; Talton Brothers was constructing a
residential dwelling for the Kitchens at 9846 Palace Green Way. A fire of undetermined
origin broke out on June 17, 1993 at one of the dwellings causing damage to both
dwellings. The damage to the Kozak dwelling totaled $86,081; the damage to the
Kitchen dwelling totaled $563,638.62.

At the time of the fire both the Kozaks and Kitchens had homeowner's insurance
with State Farm, and Talton Brothers had builder's risk insurance with Ohio Casuaity.
Both the Kozaks and Kitchens placed a claim with State Farm for the damage caused by
the fire. State Farm paid both claims in the above amounts relating to the respective
dwellings.

Ohio Casualty has refused to pay for any damages caused by the fire. State Farm

filed this suit for Ohio Casualty to reimburse it for the amounts it paid for the damage to

17
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the dwellings. A set of stipulations and exhibits was previously presented to the Court on
the trial date of this matter — February 8, 2000.

B. ARGUMENT

1. Ohio Casualty's insurance covers the damage to the buildings caused by the
fire.

Ohio Casualty is an insurance company authorized and licensed in the
Commonwealth of Virginia to write and deliver insurance contracts including builder's
risk policies (see Stipulation No. 2). Ohio Casualty issued a builder's risk insurance
policy to Talton Brothers on January 1, 1993, covering the dwellings and property located
at 9844 and 9846 Palace Green Way (see Stipulation No. 10). The Ohio Casualty
insurance policy was in effect from January 1, 1993 until January 1, 1994. (See policy
declarations and declarations of builder's risk coverage — first and fifth pages of Exhibit
3.) The Ohio Casualty builder's risk policy pays for a loss to covered property, which is
defined as property that will become a permanent part of the buildings or structures that
are shown in the declarations including the property of its insured or the property of
others. (See builder's coverage form ~ 21st page of Exhibit 3.) The Kozak residence is
Lot 6 of what is identified in the declarations of the builder's risk coverage as 9819
Courthouse Road; the Kitchen residence is Lot 7 as shown on the same declarations.
Therefore, they are both covered properties.

Ohio Casualty made two arguments at trial against its builder's risk policy being in
effect at the time of the fire. The first was that Talton Brothers no longer had an
insurable interest because it stated that Talton Brothers no longer had a financial interest.
The second was that once title transferred from the Taltons to the Kozaks and Kitchens,
respectively, the insurance ceased. Neither argument is supported by the facts or the

Ohio Casualty policy.

18
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The initial argument that Talton Brothers no longer had an insurable interest in
either the Kozak or Kitchen property is simply not accurate. Section 38.2-303(B) of the
Virginia Code defines insurable interest as "a lawful and substantial cconomic interest in
the safety or preservation of the subject of insurance free from loss, destruction or
pecuniary damage." Talton Brothers' interest in the construction and completion of the
project was the same on the date of the fire as it was when it began construction on each
lot. The only "difference" is that title to the land had been transferred from the Taltons to
the Kozaks and Kitchens before the fire. While Talton Brothers may not have owned the
land any more, it still had an interest in the property and its obligations there. The
dwellings were not complete, construction was ongoing, and residential use permits had
not been approved or issued to either dwelling. Talton Brothers certainly still had an
economic interest in completing both projects and, in fact, would not have been paid until
it completed the construction of each dwelling.

If Ohio Casualty is attempting to argue that paragraph A.3.b. (21st page of Exhibit
3) applies to end the coverage to the dwellings in question (when Talton Brothers' interest
ceases), then it is not giving the words of the insurance policy their usual and ordinary
meaning as should be the case. It is a well settled doctrine in Virginia law that provisions

of a contract should be given their usual and ordinary meaning. See Berry v. Klinger,

225 Va. 201, 208 (1983).

As set forth above, Talton Brothers still had a financial/economic interest in both
properties. It also had a contractual interest in both properties, and it continued to work
on both properties after title transferred. All of this shows Talton Brothers to still have an
interest in both properties at the time of the fire. Therefore, paragraph A.3.b. of the
Builder's Risk Coverage Form does not apply (to end the coverage to the locations in

question).
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Likewise, the Builder's Risk Coverage Form does not contain a provision that once
title to land has been transferred there is no longer applicable insurance. The Ohio
Casualty builder's risk policy (Exhibit 3) is replete with references to covered property
not only as property of its insured (Talton Brothers in this instance) but also the property
of others. For instance, paragraph A.1. (21st page of Exhibit 3) of the Builder's Risk
Coverage Form (previously quoted) includes covered property to be the property of its
insured or the property of others. Additional references to covered properties of others
can be found in other places of the policy but, most significantly, in the Commercial
Inland Marine Conditions (beginning on the 10th page of Exhibit 3) where it refers (in
paragraph H. on the 11th page of Exhibit 3) to what it will do in the event of a loss
involving the property of others. Therefore, the transfer of title is not an event that ends
coverage of the Ohio Casualty builder's risk policy.

Overall, there are no facts in evidence constituting the basis for the Ohio Casualty
builder's risk coverage to end on either of the properties in question in this litigation.
Therefore, the policy was in effect on June 17, 1993 for both dwellings.

2. The Ohio Casualty insurance policy is primary.
Both construction contracts (Exhibits 1 and 2) make the Taltons (identified as the

"sellers") responsible for the protection of persons and property on the premises. The

‘amendment to the Kozak Sale and Construction Contract makes the seller responsible for

promptly remedying damage and loss. The same contract requires the seller to maintain
such insurance for damage because of property damage that may arise from and during
operations under the construction. Likewise, the Kitchen Sale and Construction Contract
requires the seller to take all reasonable precautions to protect the person and property of
others on or adjacent to the site. Thus, the documents executed by the Taltons and

Kozaks/Kitchens, without explicitly addressing this precise issue, place primary
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responsibility for items of care, custody and control of the properties with the Taltons.
Thus, their insurer (Ohio Casualty) should also be primary.

It also makes reasonable sense for the insurer of the entity performing the
construction at a job site to have primary coverage for any loss that occurs. In this
instance it was Talton Brothers who was performing the construction on two dwellings,
neither of which was complete. No residential use permits had been issued to either
dwelling and while the Kitchens had moved some personal belongings into the dwelling
and had spent one night there, it was Talton Brothers who was performing the work there
and had yet to complete and deliver possession of the dwellings. This point is further
borne out by examining the sale and construction contracts of both the Kozaks and the
Kitchens. Both contracts distinguish between a time of "closing and settlement on the
lot" (which had taken place before the fire) and the time of "completion and delivery of
possession” (which had not taken place before the fire).

Finally, the Court was inquiring from each side whether there was an event that
would trigger which insurer had primary coverage. In response to that inquiry, there are
two times (or "events") until which a builder's risk insurance policy should be primary
under circumstances the same or similar to those present in this lawsuit. The first "event”
would be completion of the project; the second "event" would be the issuance of a
residential use permit.

Until a construction project is complete, and particularly under the circumstances
in this case, the builder is the one that is primarily on the premises and continuing to
work on the premises. It may have independent or subcontractors performing work for it,
but until the construction is complete it is responsible for primary care, custody and
control of the premises. Therefore, its insurer should have primary coverage until those

circumstances change.
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To the extent it is different from completion of the project, another "event" that
makes sense to end the primary coverage of a builder's risk insurance policy is upon the
issuance of a residential use permit.! Since a dwelling cannot be occupied or resided in
until such a permit is issued, it makes logical sense that a builder's risk insurer would be
primarily responsible for a loss occurring before such a permit was issued.

C. CONCLUSION

For the foregoing reasons State Farm respectfully requests this Court to enter an
Order declaring that Ohio Casualty has an obligation to provide insurance coverage for
the dwelling losses that occurred on June 17, 1993, at 9844 and 9846 Palace Green Way;
to declare that Ohio Casualty's insurance coverage for the aforementioned damage is
primary; and to declare that Ohio Casualty should pay in full State Farm the amounts of
the damage to each property ($86,081 for the Kozak dwelling and $563,638.62 for the
Kitchen dwelling) plus interest from the date of State Farm's payments.

STATE FARM FIRE AND CASUALTY
COMPANY

By Counsel

BRAULT, PALMER, GROVE, ZIMMERMAN,
W? AND STEINHILBER

T

AUGU Q{JO STEINHILBER, III, ESQUIRE

Bar No

P.O. Bo% 1010, 10533 Main Street
Fairfax, VA 22030

(703) 273-6400

Counsel for Complainant

! Fairfax County Zoning Ordinance 18-701 states that "No occupancy or use shall be made of any
structure hereinafter erected or of any premises hereinafter improved, and no change in use shall
be permitted, unless and until a Residential or Non-Residential Use Permit has been approved in
accordance with the provisions of this Part. A Residential or Non-Residential Use Permit shall be
deemed to authorize and is required for toth the initial and continued occupancy and use of the
building or land to which it applies."
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

STATE FARM FIRE AND /
CASUALTY COMPANY, i
Complainant, ;

V. : / Chancery No. 149960
o ‘ /
THE OHIO CASUALTY INSURANCE /
COMPANY, et al., ﬁ
Defendants. /

COMPLAINANT'S INITIAL BRIEF

COMES NOW State Farm, by counsel, and for its initial brief addressing the
issues raised at the trial of this matter, states as follows:

A. REVIEW OF UNDERLYING FACTS

Defendant Talton Brothers was constructing a residential dwelling for the Kozaks !

located at 9844 Palace Green Way in Vienna; Talton Brothers was constructing a
residential dwelling for the Kitchens at 9846 Palace Green Way. A fire of undetermined
origin broke out on June 17, 1993 at one of the dwellings causing damage to both
dwellings. The damage to the Kozak dwelling totaled $86,081; the damage to the
Kitchen dwelling totaled $563,638.62.

At the time of the fire both the Kozaks and Kitchens had homeowner's insurance

with State Farm, and Talton Brothers had builder's risk insurance with Ohio Casualty.

Both the Kozaks and Kitchens placed a claim with State Farm for the damage caused by

the fire. State Farm paid both claims in the above amounts relating to the respective

dwellings.

Ohio Casualty has refused to pay for any damages caused by the fire. State Farm

filed this suit for Ohio Casualty to reimburse it for the amounts it paid for the damage to

26 - -




LAW OFFICES
Brault Palmer Grove
Zimmerman White
& Steinhilber LLP
FAIRFAX, VIRCMNIA
MANASSAS, MRCINIA
WASHNGTON, D, C.

the dwellings. A set of stipulations and exhibits was previously presented to the Court on
the trial date of this matter — February 8, 2000.
B. ARGUMENT

1. Ohio Casualty's insurance covers the damage to the buildings caused by the
fire.

Ohio Casualty is an insurance company authorized and licensed in the
Commoﬁwealth'of Virginia to write and deliver insurance contracts including buildér's
risk policies (see Stipulation No. 2). Ohio Casualty issued a builder's risk insurance
policy to Talton Brothers on January 1, 1993, covering the dwellings and property located
at 9844 and 9846 Palace Green Way (see Stipulation No. 10). The Ohio Casualty
insurance policy was in effect from January 1, 1993 until January 1, 1994. (See policy
declarations and declarations of builder’s risk coverage — first and fifth pages of Exhibit

3.) The Ohio Casualty builder's risk policy pays for a loss to covered property, which is

defined as property that will become a permanent part of the buildings or structures that

are shown in the declarations including the property of its insured or the property of

:i others. (See builder's coverage form — 21st page of Exhibit 3.) The Kozak residence is |

|i Lot 6 of what is identified in the declarations of the builder's risk coverage as 9819 |

Courthouse Road; the Kitchen residence is Lot 7 as shown on the same declarations.

Therefore, they are both covered properties. _

Ohio Casualty made two arguments at trial against its builder's risk policy being in
cffect at the time of the fire. The first was that Talton Brothers no longer had an
insurable interest because it stated that Talton Brothers no longer had a financial interest.
The second was that once title transferred from the Taltons to the Kozaks and Kitchens,
respectively, the insurance ceased. Neither argument is supported by the facts or the

Ohio Casualty policy.’
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The initial argument that Talton Brothers no longer had an insurable interest in
either the Kozak or Kitchen property is simply not accurate. Section 38.2-303(B) of the
Virginia Code defines insurable interest as "a lawful and substantial economic interest in
the safety or preservation of the subject of insurance free from loss, destruction or
pecuniary damage." Talton Brothers' interest in the construction and completion of the
projec:t was the same on the date of the fire as it was when it began construction on each
lot. The only "difference" is that title to the land had been transferred from the Taltons to
the Kozaks and Kitchens before the fire. While Talton Brothers may not have owned the
land any more, it still had an interest in the property and its obligations there. The

dwellings were not complete, construction was ongoing, and residential use permits had

'not been approved or issued to either dwelling. Talton Brothers certainly still had an

economic interest in completing both projects and, in fact, would not have been paid until .

it completed the construction of each dwelling,

If Ohio Casualty is attempting to argue that paragraph A.3.b. (21st page of Exhibit

3) applies to end the coverage to the dwellings in question (when Talton Brothers' interest

ceases), then it is not giving the words of the insurance policy their usual and ordinary
meaning as should be the case. It is a well settled doctrine in Virginia law that provisions

of a contract should be given their usual and ordinary meaning. See Berry v. Klinger,

225 Va. 201, 208 (1983).

As set forth above, Talton Brothers still had a financial/economic interest in both
properties. It also had a contractual interest in both properties, and it continued to work
on both properties after title transferred. All of this shows Talton Brothers to still have an
interest in both properties at the time of the fire. Therefore, paragraph A.3.b. of the
Builder's Risk Coverage Form does not apply (to end the coverage to the locations in

question).
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Likewise, the Builder's Risk Coverage Form does not contain a provision that once
title to land has been transferred there is no longer applicable insurance. The Ohio
Casualty builder's risk policy (Exhibit 3) is replete with references to covered property
not only as property of its insured (Talton Brothers in this instance) but also the property
of others. For instance, paragraph A.1. (21st page of Exhibit 3) of the Builder's Risk
Coverﬁéc Form (previously quoted) includes covered property to be the property of its
insured or the property of others. Additional references to covered properties of others
can be found in other places of the policy but, most significantly, in the Commercial
Inland Marine Conditions (beginning on the 10th page of Exhibit 3) where it refers (in
paragraph H. on the 11th page of Exhibit 3) to what it will do in the event of a loss
involving the property of others. Therefore, the transfer of title is not an event that ends
coverage of the Ohio Casualty builder's risk policy.

Overall, there are no facts in evidence constituting the basis for the Ohio Casualty
builder’s risk coverage to end on either of the properties m question in this litigation.
Therefore, the policy was in effect on June 17, 1993 for both dwellings.

2. The Ohio Casualty insurance policy is primary.

Both construction contracts (Exhibits 1 and 2) make the Taltons (identified as the
"sellers") responsible for the protection of persons and property on the premises. The
amendment to the Kozak Sale and Construction Contract makes the seller responsible for
promptly remedying damage and loss. The same contract requires the seller to maintain
such insurance for damage because of property damage that may arise from and during
operations under the construction. Likewise, the Kitchen Sale and Construction Contract
requires the seller to take all reasonable precautions to protect the person and property of
others on or adjacent to the site. Thus, the documents executed by the Taltons and

Kozaks/Kitchens, without explicitly addressing this precise issue, place primary
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responsibility for items of care, custody and control of the properties with the Taltons.
Thus, their insurer (Ohio Casualty) should also be primary.

It also makes reasonable sense for the insurer of the entity performing the
construction at a job site to have primary coverage for any loss that occurs. In this
instance it was Talton Brothers who was performing the construction on two dwellings,

neither of which was complete. No residential use permits had been issued to either

S

dwelling and while the Kitchens had moved some personal belongings into the dwelling

and had spent one night there, it was Talton Brothers who was performing the work there

and had yet to complete and deliver possession of the dwellings. This point is further

e

borne out by examining the sale and construction contracts of both the Kozaks and the

 Kitchens. Both contracts distinguish between a time of "closing and settlement on the
|
possession” (which had not taken place before the fire).

Finally, the Court was inquiring from each side whether there was an event that
would trigger which insurer had primary coverage. In response to that inquiry, there are
two times (or "events") until which a builder's risk insurance policy should be primary
under circumstances the same or similar to those present in this lawsuit. The first "event"
would be._completion of the project; the second "event” would be the issuance of a
Tesi0haal use popmit

Until a construction project is complete, and particularly under the circumstances
in this case, the builder is the one that is primarily on the premises and continuing to
work on the premises. It may have independent or subcontractors performing work for it,
but until the construction is complete it is responsible for primary care, custody and

control of the premises. Therefore, its insurer should have primary coverage until those

circumstances change.
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To the extent it is different from completion of the project, another "event" that
makes sense to end the primary coverage of a builder's risk insurance policy is upon the
issuance of a residential use permit.' Since a dwelling cannot be occupied or resided in
until such a permit is issued, it makes logical sense that a builder's risk insurer would be

primatj_ly responsible for a loss occurring before such a permit was issued.

|C.  CONCLUSION

For the foregoing reasons State Farm respectfully requests this Court to enter an
Order declaring that Ohio Casualty has an obligation to provide insurance coverage for
the dwelling losses that occurred on June 17, 1993, at 9844 and 9846 Palace Green Way;
to declare that Ohio Casualty's insurance coverage for the aforementioned damage is
primary; and to declare that Ohio Casualty should pay in full State Farm the amounts of
the damage to each property ($86,081 for the Kozak dwelling and $563,638.62 for the
Kitchen dwelling) plus interest from the date of State Farm's payments. |

STATE FARM FIRE AND CASUALTY
COMPANY ;

By Counsel

BRAULT, PALMER, GROVE, ZIMMERMAN,
WHITE AND STEINHILBER

T -

AUGU:?K’. STEINHILBER, I1I, ESQUIRE

Bar No. 24368

' P.O. Be% 1010, 10533 Main Street

Fairfax, VA 22030
(703) 273-6400
Counsel for Complainant

! Fairfax County Zoning Ordinance 18-701 states that "No occupancy or use shall be made of any
structure hereinafter erected or of any premises hereinafter improved, and no change in use shall
be permitted, unless and until a Residential or Non-Residential Use Permit has been approved in
accordance with the provisions of this Part. A Residential or Non-Residential Use Permit shall be
deemed to authorize and is required for both the initial and continued occupancy and use of the
building or land to which it applies."
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IN THE CIRCUIT COURT OF THE COUNTY OF %‘i’ﬁ%ﬁ i

9
J G: 4 o o1 g
STATE FARM FIRE AND : CLERK. Clocy) REY o
CASUALTY COMPANY KIRFAX, v;

Complainant,

V. Chancery No. 149960

THE OHIO CASUALTY
INSURANCE COMPANY, et al.

Defendants.

DEFENDANT OHIO CASUALTY INSURANCE COMPANY’S
\QPPOSITION TO COMPLAINANT’S INITIAL BRIEF AND
\BRIEF IN SUPPORT OF DEFENDANT’S POSITION
COMES NOW, Ohio Casualty Insurance Company (hercinafter referred to as “Ohio
Casualty™), by and through its counsel, O’Connell & O’Connell, and files this Opposition to State

Farm's Initial Brief and Brief in Support of Defendant’s Position, and states as follows:

I. Introduction

This action comes before the court following a fire which occurred on June 17, 1993, which
damaged 9844 Palace Green Way and 9846 Palace Green Way in Vienna, Virginia. Before the time
of the fire, the Kozak family had purchased and insured the home located at 9844 Palace Green
Way. Before the time of the fire, the Kitchen family had purchased and insured the ilome located
at 9846 Palace Green Way. |

Both the Kozaks and the Kitchens maintained homeowners’ insurance through State Farm
Fire and Casualty Company (hereinafter referred to as “State Farm”) on their respective properties.
The Kozak State Farm policy went into effect April 27, 1993, which coincided with the closing and

settlement date on the property. The Kitchen State Farm policy went into effect on March 19, 1993
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which also coincided with the closing and settlement date on the property. The Kozaks and the
Kitchens appropriately placed their claim for damages with State Farm, and State Farm paid both
claims as it was legally obligated to do.

State Farm by this action attempts to shift to an unrelated entity, Ohio Casualty, a third party
with which it has no privity, the payment that it was legally obligated to make to its insureds, the
Kozaks and Kitchens. Among the several reasons which exist for denial of this request is that Ohio
Casualty neither had nor has any direct or indirect obligation to State Farm and/or its insureds for
any of the damages which occurred on the properties in question. Notwithstanding this point, State
Farm asserts what it calls “a subrogation action” against Ohio Casualty.

This Honorable Court correctly pointed out that State Farm has the burden of establishing
not only insurance coverage on the part of Ohio Casualty, but a factual event which legally triggers
a shifting of the admitted coverage of State Farm and a substitution of Ohio Casualty which would
somehow obligate Ohio Casualty as the primary insurer in this case. This is an impossible burden
in the facts of this case and State Farm has failed to carry its legal burden in its initial brief. Even
a cursory review of that brief reveals no legal basis or legal authority for its argument, and a
continuing and necessary avoidance of the court’s question with regard to identifying the triggering
event which would shift coverage in this case from the party with admitted coverage to a party
against whom no claim has been made by its insured.

This brief will address and refute the arguments set forth in State Farm’s initial brief, and
will then point out the legal and factual support for the following conclusions: 1) that State Farm
has no standing to bring this case; 2) that there is no coverage owed under the Ohio Casualty’s
policy to its insured, Talton Brothers, or to any third party; 3) that there is no event or legal theory
which shifts the admitted coverage from State Farm to Ohio Casualty, or which makes Ohio

2.
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Casualty’s policy primary; and 4) any damages which could be asserted against the Ohio Casualty
policy are limited by the terms of the Ohio Casualty policy itself. These four conclusions are
supported by legal precedent as well as the facts contained in the stipulation between the parties,
which distinguishes Ohio Casualty’s position from that of State Farm. The arguments being asserted
by Ohio Casualty in support of its position are not technically necessary, as State Farm has not met
its initial burden in proving its case. Ohio Casualty provides the Court with these additional reasons
to further demonstrate that the position asserted by State Farm in this case has no basis in the facts
or the law, and that the relief sought should be denied.

II. Opposition to State Farm’s Initial Brief.

A. Clarification of State Farm’s statement of underlying facts.

Section A of State Farm’s brief, titled “Review of Underlying Facts”, sets forth a synopsis
of the alleged facts in this case. State Farm asserts that at the time of the fire the Kozaks and the
Kitchens had homeowners’ insurance with State Farm and that Talton Brothers had builder’s risk
insurance with Ohio Casualty. The implication that the Ohio Casualty policy was in effect at the
time of the fire and covered the properties in question is incorrect and is not supported by evidence.
Stipulation Number 10 clearly reflects that Ohio Casualty denies that the dwellings in question were
still covered on the date of the fire. In addition, State Farm states that Talton Brothers “was
constructing a residential dwelling” for the Kozaks and Kitchens at the time of the fire. In contrast,
Stipulation Numbers 17 and 18 reflect that although construction was not complete at the time of
‘ the fire, Talton Brothers was only completing punch list items for the Kozak home and had only
some interior finishing work remaining on the Kitchen home. Ohio Casualty disputes the two
inferences made by State Farm in its Review of Underlying Facts, and asserts that the stipulations

and attached exhibits speak for themselves.
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B. Items which refute State Farm’s Argument.
The court correctly noted during the trial of this matter that the burden of establishing a shift

and substitution of coverage is on State Farm. In the case of Aetna Casualty Insurity Company v.

Goldman, et al., 217 Va. 419, 229 S.E. 2d. 863 (1976), the Virginia Supreme Court held that an

insured has the burden of establishing coverage in an action against an insurance policy. The
Virginia Supreme Court held that “it is fundamental that the insured, in an action on an insurance

policy, has the burden of proving that the loss occurred while the policy was in force and effect.

Couch on Insurance 2d. § 79:435; 45C.].S. Insurance § 886.” Aetna v. Goldman, et al., 217 Va.

419, 420,229 S.E. 2d. 863, (1976). ' The law is clear with regard to State Farm’s burden.
State Farm has failed to meet its burden based on the stipulations filed with the trial court as well
as the legal argument set forth in State Farm'’s initial brief. As a result, this Honorable Court does
not need to proceed further in its review and analysis of this case, and it is respectfully submitted
that judgment in favor of Ohio Casualty can be and should be entered on that basis alone.

State Farm argues that the Ohio Casualty policy covers both properties in question. This
argument is based, as it must be, on selective portions of the Ohio Casualty policy which also
contain omitted language contrary to State Farm’s position. State Farm refers to the definition of
a “covered property” as provided in the Ohio Casualty builder’s risk policy. In its brief, State Farm
does not provide the full definition which is as follows:

Property that will become the permanent part of buildings or
structures that are shown in the declarations. This may be your

property or the property of others for which you are legally
liable. (emphasis added.)

'Ohio Casualty additionally points out the obvious fact that State Farm is not an insured, and
the issue of standing is addressed below.

4.
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As it must to support its position, State Farm has omitted the last portion of the definition
in addressing the issue of coverage. There is absolutely no evidence of legal liability on the part of
Talton Brothers in this case, and therefore the “property of others” inclusion does not apply.
Covered property under the Ohio Casualty builder’s risk policy is property that “will become a
permanent part of buildings or structures that are shown in the declarations.” The property which
was destroyed as a result of the fire was property that was already a permanent part of the buildings
and structures and not property as defined under the “covered property” clause of the Ohio Casualty
policy. As aresult, State Farm’s assertion that coverage existed under the Ohio Casualty builder’s
risk policy is defeated based on either of two independent factors. First, that the terms of the
provisions cited by State Farm itself reflect that there was no coverage, as the putative “covered
property” was already a permanent part of a building or structure. Second, State Farm has failed to
establish, or even mention, how Talton Brothers could possibly be “legally liable” for the property
of others in this case. State Farm has the initial burden in this case pursuant to the Goldman case
and it has failed to meet that burden.

Statc Farm does attempt to rebut some of the arguments made by Ohio Casualty at trial.
State Farm resists Ohio Casualty’s assertions that Talton Brothers no longer had an insurable interest
in the property and that the transfer .of ownership from the Taltons to the Kozaks and Kitchens
ceased coverage. The arguments presented by State Farm fail to carry its burden of proof to show
that coverage exists under the Ohio Casualty policy. State Farm must establish, and it has not, that
_ Talton Brothers was somehow “legally liable” for the property of others. The rebuttal arguments
asserted in Section 1 of State Farm’s brief do not establish that Ohio Casualty was somehow legally
liable for the property owned by the Kozaks and Kitchens.

State Farm brushes up against this issue in paragraph 2 of its initial brief (The Ohio Casualty

5.
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Insurance Policy is Primary.). State Farm argues that the sales contracts (Exhibits | and 2) make
the Taltons responsible for the protection of persons and property on the premises. Significantly,
State Farm fails to cite to the specific portion of the contracts, which were attached to the
stipulations in this case. A close review of those contracts reflects that the Taltons agreed to
indemnify and hold harmless the purchaser “from any and all claims, losses, suit, damages,
judgments, expenses, costs and charges by reason of injuries or death suffered by any person or
damage to property caused by seller or its contractors in the performance of the work.” (emphasis |
added). In fact, Talton Brothers maintained a commercial general liability policy with Ohio
Casualty for the sole purpose of indemnification for any injuries or damages caused by the
negligence of Talton Brothers and/or its subcontractors.

There is no suggestion, much less evidence, that Talton Brothers were legally liable for the
fire which caused the damage to the two homes in question. As aresult, State Farm is not pursuing
a true “subrogation action”. State Farm fails to cite to any specific language in the contracts which
would substantiate the incorrect inference it seeks that Talton Brothers agreed to protect property
owned by the Kozaks and Kitchens from damage caused by an unknown source. If the damage was
caused by Talton Brothers or its subcontractors, this matter would be in a completely different
posture and would be_a true subrogation action. Due to the fact that the cause of the fire is unknown,
the Kozaks and the Kitchens appropriately filed their claim with their homeowners insurance, State
Farm, which ultimately paid the claim that it was legally obligated to pay.

Because it cannot answer in a manner to support its position, State Farm sidesteps the
question posed by the court, i.e., to identify which event would trigger a shifting of coverage from
the State Farm policy to the Ohio Casualty policy. State Farm instead rephrases and restates the

question when it states “whether there was an event that would trigger which insurer had primary

6.
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coverage.” The stipulated fact is that State Farm did have coverage for the Kozak and Kitchen
claims. The stipulated fact is that Ohio Casualty disputes that it had any coverage for the Kozak and
Kitchen claims. The court properly inquired, based on State Farm’s burden and the stipulated facts,
what event or legal basis State Farm has for shifting coverage, to which it has admitted, to Ohio
Casualty, who has denied that very same coverage. State Farm starts from the incorrect assumption
that Ohio Casualty somehow had the underlying coverage and there were no events which triggered
or shifted the coverage back to State Farm. As a result, State Farm has improperly reversed the
nature and posture of this case attempting to force Ohio Casualty to disprove something that State
Farm has the burden of proving. State Farm’s need to revise the court’s query reveals that the
answer to the proper question goes contrary to the result desired by State Farm.

III. Ohio Casualty’s Arguments for Dismissal of this Action or Judgment in its Favor.

A. State Farm does not have the standing or legal basis to assert a claim for coverage against
Ohio Casualty.

State Farm has taken the position that this declaratory judgment action is tantamount to a
“subrogation action.” State Farm demanded that the parties stipulate to Stipulation Number 25
which states that State Farm paid the Kozaks’ and Kitchens’ claims and is now subrogated to their
rights pursuant to the insurance contract and common law. Under the terms of its homeowners
policy and pursuant to common law, State Farm admittedly has the standing and the legal right to
assert a cause of action against a third party who caused the damage to its insureds. That is,
however, not the subject of this suit. Neither the homeowners policy nor common law give State
" Farm the standing or legal right to pursue a cause of action against Ohio Casualty for damages that
State Farm paid to its own insureds. Neither State Farm nor its insureds, the Kozaks and Kitchens,

have any privity of contract with Ohio Casualty. Furthermore, State Farm has not alleged any
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factual or legal basis upon which it may have to bring a claim for damages directly against Ohio
Casualty. State Farm does not have the proper standing nor the legal right to bring this cause of
action and therefore it must be dismissed.

Distilled to its essentials, State Farm is seeking payment from Ohio Casualty for damages
that State Farm paid to its insureds, under the builder’s risk coverage provided by Ohio Casualty to
Talton Brothers. Not surprisingly, the tortured route this request takes does not withstand scrutiny
and does not yield the result requested by State Farm. The builder’s risk coverage form which is
attached as an exhibit to the stipulations states that “throughout this policy, the words ‘you’ and
‘your’ refer to the name insured shown in the declarations. The words ‘we’, ‘us’, and ‘our’ refer to
the company providing this insurance.” Talton Brothers is the only named insured in the
declarations. The loss payable provisions of the Ohio Casualty policy set forth descriptions of
propertics that were initially covered by the Ohio Casualty builder’s risk policy. Under the loss
payable provisions, the policy states the following:

For covered property in which both you and a loss payee shown
below have an insurable interest, we will: 1. adjust losses with
you; and 2. pay any claim for ‘loss’ for damage jointly to you
and the loss payee, as interests may appear.

The loss payee in the policy provision above was identified as Virginia First Savings, the
lender to Talton Brothers. Based on the loss payable provisions contained in the Ohio Casualty
policy, the only possible payees for losses under the builder’s risk insurance policy are Talton
Brothers and/or Virginia First Savings. There are no provisions contained in the Ohio Casualty
builder’s risk policy which authorize payment or indemnity to any third parties. As a result, State
Farm docs not have any contractual right to assert this cause of action against Ohio Casualty.

State Farm may argue that since it has subrogation rights from its insureds, the Kozaks and
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the Kitchens, it can assert some action by standing in the shoes of the Kozaks and Kitchens. Even
if this were true, it does nothing to further State Farm’s cause, because based on the contractual
language quoted above, the Kozaks and the Kitchens do not have a legal right t(; assert this action
against Ohio Casualty. * The language of the contract expressly states that the only possible payees
under the terms of the policy can be Talton Brothers and/or Virginia First Savings. Neither Talton
Brothers nor Virginia First Savings have asserted a claim against Ohio Casualty for this loss, and
one must question why or how they could or would. Neither Talton Brothers nor Virginia First
Savings have assigned their right to assert a claim for this loss to State Farm and/or the Kozaks and
Kitchens. As a result, there is no contractual basis or legal right upon which any third party could
assert a claim for loss as a result of the fire which occurred June 17, 1993 against the Ohio Casualty
builder’s risk policy.

State Farm has confused the present situation with one in which a third party has a right to
assert a claim for damages against an insurance carrier when that insurer’s insured is legally liable
for damages. In this case, it is stipulated that the fire began as a result of an undetermined cause.
State Farm and the Kozaks and Kitchens would have standing and the legal right to assert a claim
for damages against Ohio Casualty under the commercial general liability policy if they were able
to establish that Talton Brothers were legally liable for the fire. That same analysis cannot be
applied when an insurer of a third party, not the builder, is asserting a claim against the builder’s risk
policy.

State Farm in its initial brief requested that the court examine the Ohio Casualty policy by

This point should be moot, as the Kozaks and the Kitchens are not a party to this case, which
is an additional basis for the dismissal of this suit. See Erie Insurance Group v. Hughes, 240 Va.
165, 393 S.E. 2d. 210 (1990).
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giving the provisions of the policy their usual and ordinary meaning. Ohio Casualty urges the same,
asking that the court give the usual and ordinary meaning to the provisions of its policy beginning
with the title of the policy, “Builder’s Risk”. The intent of the policy is to protect Talton Brothers
its lenders who have a legal interest in the property before it is sold and their risk is extinguished.
A “builder’s risk™ policy is not intended to cover property in which Talton Brothers no longer has
a legal interest, i.e., property owned by someone else. State Farm incorrectly asserts on Page 3 of
its brief that Talton Brothers had a “financial/economic interest in both properties.”. The correct

statement is that Talton Brothers had an “interest” in completing the construction. Talton Brothers

no longer had any legal interest in the property itself, as title had transferred from Talton Brothers
to the Kozaks and Kitchens respectively and the Kozaks and Kitchens appropriately obtained
homeowners insurance through State Farm in order to protect their legal and insurable interests. The
court must carefully examine State Farm’s use of the word interest in its brief.

State Farm asserts that Talton Brothers did have an interest in completing the property, but
that is greatly distinguishable from the bald assertion that Talton Brothers had ““a financial/economic
interest”. The bottom line is that the Kozaks and the Kitchens were the legal owners of their
respective properties at the time that the fire occurred. The Kozaks and the Kitchens had every right
to enforce any and all laws available to them with regard to their property including having Talton
Brothers and/or its subcontractors removed from the property and enforcing trespass laws against
them. Talton Brothers and its subcontractors were completing punch list items and interior finishing
work for the respective properties with the permission of the Kozaks and Kitchens and for the
benefit of the Kozaks and the Kitchens. The notion asserted by State Farm begs the question, if
Kozaks and Kitchens had sold their property, how much would Talton Brothers have received for
their “interest in the property.”
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The fact that Talton Brothers no longer had a legal interest further supports the point that
there is no legal basis or standing on the part of State Farm to assert this action. Detailed legal
research has revealed no case law which would provide State Farm with the authority to assert this
action. It is obvious from the analysis provided above that the Ohio Casualty policy does not
provide State Farm with the legal or contractual authority to bring this action. A review of the State
Farm policy simply reflects that State Farm has subrogation rights against a liable party after paying
out a claim to its insured. As a result, State Farm does not have the contractual right nor the
common law right to assert this claim for damages against Ohio Casualty.

B. There is no coverage for the Kozaks’ and Kitchens’ loss under the Ohio Casualty Policy.

As stated above, Ohio Casualty maintains that State Farm does not have the legal standing
to bring this cause of action against Ohio Casualty. Notwithstanding Ohio Casualty’s position in
that regard, Ohio Casualty asserts that there is no coverage available to any party under the builder’s
risk policy for the properties owned by the Kozaks and Kitchens as a result of the June 17, 1993 fire.
The Ohio Casualty builder’s risk policy, expressly states the terms of coverage under the policy.

NUMBER 3. WHEN COVERAGE BEGINS AND ENDS
We cover from the time that the property is at your risk starting
on or after the time that this coverage begins, but we will not
cover:

a. After the owner or buyer accepts the property;

b. When your interest ceases;

c. Beyond 30 days after completion of the project;

d. When each building or structure is:

(1) Occupied in whole or in part; or

(2) Put to its intended use;

e. When the property is leased or rented to others;

f. When you abandon the construction site with no

intention to complete it; or when this policy expires or is

canceled;

whichever occurs first. (Builder’s Risk Coverage Form

Page 1 of 3.)
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Ohio Casualty asserts that at least three of the seven conditions which end coverage occurred
prior to June 17, 1993. As a result, coverage is not available to any party under the Ohio Casualty
builder’s risk policy.

Ohio Casualty will not provide coverage under the builder’s risk policy “after the owner or
buyer accepts the property.” The owners or buyers in this case are the Kozaks and the Kitchens.
The parties stipulated that on or about November 25, 1991 the Kozaks entered into a contract for the
purchase of 9844 Palace Green Way. (See stipulation Number 5.) The parties also stipulated that
on or about May 14, 1992 the Kitchens entered into a contract for the purchase of 9846 Palace Green
Way. (See Stipulation Number 6.) Both contracts of sale have been incorporated by reference in
the stipulations. The parties also stipulated that the Kitchens took title to 9846 Palace Green Way
on October 30, 1992 which is reflected by the Deed and Bargain of Sale filed with the Land Records
for Fairfax County. The parties also stipulated that the Kozaks took title to 9844 Palace Green Way
on November 4, 1992 which is reflected in the Deed and Bargain of Sale filed with the Land
Records in Fairfax County. It is undisputed that the Kozaks and Kitchens (owners) took title of
their respective properties prior to June 17, 1993. Based on that fact alone, provision 3.A of Ohio
Casualty’s builder’s risk policy applies, and therefore there is no coverage under that policy for the
Kozak and Kitchen homes.

In addition, the original contract signed by the Kozaks and Kitchens for the purchase of their
respective homes contains the following clause:

6.6 POSSESSION

Seller shall grant purchaser possession of the property
immediately following settlement. (See original Agreement of Sale
between the Taltons and Kitchens Page 6 of 14 and original
Agreement of Sale between the Taltons and Kozaks Page 6 of 12.)
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It is abundantly clear from the language quoted above that the owners (i.e., Kozaks and
Kitchens) accepted their respective properties upon settlement. Settlement occurred prior to the
June 17, 1993 fire and as a result, both the Kozaks and Kitchens legally and contractually accepted
their respective properties thus ending any potential coverage under Ohio Casualty’s builder’s risk
policy.

Ohio Casualty also asserts that Section “3.b. When your interest ceases™ also applies to end
any potential coverage on the part of Ohio Casualty. As stated above, “you or your” refers to the
named insured in this case, who is Talton Brothers. It is clear from the sales contracts and the
recorded deeds that the Taltons no longer had an interest in the property. State Farm attempts to
transmogrify the work “interest” in its brief, arguing that Talton Brothers had an interest in
completing the construction. The word “interest” in the context of an insurance policy contract must
mean a legal or ownership interest. See Hall, Inc. v. Empire Fire and Marine Ins., 248 Va. 307, 448
S.E. 2d. 633 (1994). Based on the stipulated facts as well as the exhibits, there is no question that
Talton Brothers’ legal interest in the properties in question had ceased before June 17, 1993.

Additional support for this motion is contained in the statement proof of loss claim filed by
the Kitchens, which is also attached as an exhibit pursuant to the stipulations. The Kitchens, in
identifying their property on Palace Green qu, described “the interest of the insured in the
described property” as “owner.” The Kitchens, through their sworn statement in proof of loss,
formalize and affirm the common sense conclusion that they had the ownership interest in the
property which was damaged, and that the damages were sustained or incurred by them and their
mortgagee. There is no mention of any damages sustained by Talton Brothers or any claim asserted
on behalf of Talton Brothers in the swomn proof statement of loss. This last point simply solidifies

Ohio Casualty’s assertion that the Kozaks and the Kitchens unequivocally maintained an ownership
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interest in their respective properties, and as a result, any damages that occurred to their respective
homes, were directly sustained by them and thus were recoverable by them under their State Farm
homeowners insurance policies.

The last exclusion provision which arises from the facts of this case is “3.c. When each
building or structure is: (1) occupied in whole or in part.” Stipulation Number 31 states “one
bedroom and bathroom were fully completed in the Kitchen dwelling, and Mr. and Mrs. Kitchen
(but not their children) spent part or all of one night there before June 17, 1993. The Kitchens |
(including the children) had not moved into the dwelling on or before June 17, 1993 accept as to the
extent of Stipulation Number 21.” It is undisputed based on the stipulation quoted above as well
as Stipulation Number 21 that the Kitchens had in part occupied their dwelling. Based on the
application of the Ohio Casualty provision quoted above 3.c.(1), any potential coverage under the
builder’s risk policy ceased, beginning at the time of occupation. State Farm may attempt to argue
that the Kitchens did not formally or completely occupy their dwelling, but that argument must fail
when applying the ordinary and usual meaning of the clause “occupied in whole or in part”.
Stipulation Number 31 clearly reflects that the Kitchens occupied their dwelling in part. As aresult,
there is no coverage under the Ohio Casualty builder’s risk policy for the dwelling owned by the
Kitchens.

As repeatedly demonstrated it is not necessary for the court to reach the analysis set forth
above with regard to potential coverage under the Ohio Casualty policy, but if the court reaches this
point, it is clear that there was no coverage available to its insureds, Talton Brothers, or the named
payee Virginia First Savings for the properties owned by the Kozaks and Kitchens.

C. There is no basis either factually or legally which would make Ohio Casualty’s Builder’s
Risk policy primary to the Kozaks’ and Kitchens’ State Farm homeowners policies for the
losses that the Kozaks’ and Kitchens’ sustained as a result of the June 17, 1993 fire.
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Once again, State Farm has failed to provide any legal or factual basis which would shift
coverage from Sta.te Farm to Ohio Casualty for a loss sustained by State Farm’s insureds. State
Farm wishes to turn the tables with regard to this issue and require Ohio Casualty prove that it was
not the primary carrier. First, this turns the burden of proof on its head, and second, it is plain from
the language of both policies that this is not the case.

Stipulation Number 9 states “State Farm had issued a homeowners insurance policy to the
Kitchens (effective March 19, 1993) and Kozaks (effective April 27, 1993) that covered the damage
to both dwellings that occurred on June 17, 1993.” State Farm admits that it owes coverage for
- damages sustained by its insureds, the Kozaks and Kitchens. Ohio Casualty denies that it owes
coverage to State Farm and the Kozaks and Kitchens, who are third parties with whom Ohio
Casualty has no privity of contract. (See parenthetical to Stipulation Number 10.) As a result, State
Farm has the burden to establish that there is some type of coverage under Ohio Casualty’s builder’s
risk policy available to the properties in question on the date that the loss occurred and that that
coverage is somehow primary to the coverage admitted by State Farm. State Farm has failed to meet
its burden, and should not be permitted a second opportunity to address this issue in its reply brief.

A review of the Ohio Casualty policy reveals that the commercial inland marine conditions
portion of the policy addresses the issue when there is other insurance covering a loss which is also
covered under the Ohio Casualty policy.

F. OTHER INSURANCE

If you have other insurance covering the same ‘loss’ as a
insurance under this coverage part, we will pay only the excess
over what you should have received from the other insurance.
We will pay the excess whether you can collect on the other

insurance or not.

Section F of the commercial inland marine conditions portion of the Ohio Casualty policy
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clearly addresses the issue of other potential insurers for losses that may also be covered under the
Ohio Casualty policy. Applying the provision quoted above to the facts of this case reflects that the
Kozaks® and Kitchens’ losses were fully covered by the State Farm policies, and therefore any
coverage that might have been available under the Ohio Casualty policy was not necessary and
never arose.

A review of the State Farm policy reflects that there is no similar excess insurance clause.
Once again, Ohio Casualty requests that this court view the Ohio Casualty policy provision quoted |
above within its usual and ordinary meaning. In doing so, the court must find that if there were any
coverage under the Ohio Casualty policy, that coverage would be excess to the coverage provided
by State Farm in this case.
D. If the court finds that State Farm has standing, and if the court finds that there is coverage
under the Ohio Casualty policy, and if the court finds that the coverage owed by Ohio
Casualty is primary, then any coverage available is limited to $300,000.00.

The Ohio Casualty builder’s risk policy expressly states the amount of coverage which is
available to its insured the Talton Brothers:

C. LIMITS OF INSURANCE

1. The most we will pay for ‘loss’ in any one occurrence is the
applicable limits of insurance shown in the declarations.

The total amount of insurance coverage for any one loss or disaster pursuant to the
declaration page is $300,000.00. Neither State Farm, nor Ohio Casualty’s own insureds can alter
the amount of coverage available pursuant to the Ohio Casualty insurance contract. As aresult, any

coverage that may possibly be available in this case must be limited to $300,000.00 pursuant to the

*Again, Ohio Casualty does not concede that State Farm has established coverage, and
simply provides this additional argument in defending this case.
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expressed terms of Ohio Casualty’s builder’s risk policy.
IV. CONCLUSION

Judgment in this case must be entered on behalf of Ohio Casualty and State Farm’s claims
should be dismissed with prejudice. State Farm has failed to meet its burden to establish that: 1)
State Farm has standing to bring this action against Ohio Casualty; 2) that there is any coverage
available under the Ohio Casualty builder’s risk policy to its insureds Talton Brothers and/or any
unrelated third party; and 3) that even if there is coverage available under the Ohio Casualty
builder’s risk policy, that the Ohio Casualty policy somehow is primary or coverage has shifted from
State Farm to Ohio Casualty. Ohio Casualty requests that this Honorable Court dismiss this cause
of action based on the first argument that State Farm does not have the standing or legal authority
to bring this action. If the court deems that State Farm has the right to pursue this action, Ohio
Casualty requests that this Honorable Court dismiss State Farm’s claims based on its failure to meet
its burden of proof as required by this Honorable Court and as set forth in the Goldman case. In
addition, State Farm has not addressed, nor can it, the court’s salient question as to what event or
legal basis State Farm has for shifting its admitted coverage to Ohio Casualty in this case.

State Farm paid the claims of its insureds, the Kozaks and Kitchens, as it was legally
obligated to do. Ohio Casualty has denied State Farm’s demand for payment in this case, because
Ohio Casualty does not have a legal obligation to either State Farm or State Farm’s insureds, the
Kozaks and Kitchens. State Farm has failed to provide this court with any legal or factual basis
which would rebut the two statements made above. As a result, Ohio Casualty respectfully requests
that this Honorable Court enter judgment in its favor, and dismiss State Farm’s claims with

prejudice.
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