\.

n

I

I

I

J

-.....___.,.,..

MORDAUNT ETHEREDGE, Plaintiff in Error, --v.

THE CITY OF NORFOLK, A MUNICIPAL
CORPORATION, Defendant in Error.

Record 313

FBOM THE OIBCUIT COURT OF THE CITY OF NORFOLK.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements."
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia·
-

'

AT RICHMOND.

MORDAUNT ETHEREDGE, Plaintiff in Error,
versus

THE CITY OF NORFOLI{, A }.fUNICIPAL CORPORATION, Defendant in Error.

To the Honorable Judges of the 8upre1ne
of Virginia:

Oo~tt·t

of Appeals

Your petitioner, -1\fordaunt Etheredge, respectfully represents that he is aggrieved by a final judgment of the Circuit
Court of the City of Norfolk entered on the 13th day of February, 1926, against him, in favor of the City of Norfolk for
the sum of $12.38, subject to a credit of $2.50.
Your petitioner further showeth unto this Honorable Court
that this case involves the constitutionality of a law, to-wit,
an ordinance of the City of Norfolk, as being repugnant to
the Constitution of the United States and to the Constitution
of the State of Virginia.
A transcript of the record accompanies this petition.

The City of .Norfolk, under the powers granted in its charter, operates a public water supply system, furnishing water
to the inhabitants of the city.
The legislature has never grantecl to the City of Norfolk
any Uen on the pre,mises to which it supplies wate1~, but simply
(section 2, sub-section 10) provided that the City shall ha-\re
the power to "establish, impose and enforce water rates".
(Acts of Assembly, 1918, p. 34.)
.
The City is free to make, and does make, contracts with
consumers of water. As a matter of economy, however, bills
are made out, not to the individual with whom the City has
contracted, but merely to the premises. For example, if the
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City has contracted to furnish water to John Doe at premises
No. -300 Park .Avenue, bills for consumption of water are made
out by the City to ''300 Park Avenue'' instead of to John Doe
at the address. This is done as a matter of convenience to the
City and in order to save clerical expense (MS. Rec., pp.
27-30). If the bill is not paid, no attempt is made to collect
it from the consumer. If he does not pay, the City authorities get in touch with the agent having the property in charge,
and if he declines to pay, the City attempts to collect it from
the owner of the property. . No agency for collecting unpaid
water bills is employed (MS. Rec., p. 30; p. 38).
As might well be expected, such a system, or, speaking more
·accurately, lack of system, has resulted in a large number
of unpaid water bills-something over $10,000 a year for the
last three years. (1\IS. Rec., p. 27.) Faced with this annually
recurring loss, the officers in charge of the City Water Department have been put to it to prevent or at least minimize
the deficit.
The method adopted was simplicity itself; merely to cut off
all supply of water from premises where a consumer had
failed to pay his bill, and to refuse to turn it on again until
the delinquent bill was paid. (MS. ~ec., p. 45.)
The friction and trouble which have· resulted from such a
course of action may be readily imagined. If, for instance,
John Doe occupied 300 Park Avenue during January, February and 1\iarch of 1925, consumed water therein and refused to pay for it, the water supply to 300 Park Avenue was
summarily cut off. John Doe might be-and usually is-a
tenant of the premises under a lease. He !!lOVes out and
Richard Roe moves in, only to find that the premises are not
supplied with water. Roe applies to the City for water and
is told he can have none until the delinquent water bill of
,John Doe has been paid. His protest that he did not incur
the bill and. is not responsible in any way for it avails him
nothing. He is told, in effect, by the City Water Department-'' We do not care who pay us-but until somebody
does, we will not furnish you -with any water". (M:S. Rec.,
p. 31; p. 45.)
The new tenant naturally reports to his landlord; and the
ultimate result is that the landlord either loses his tenant,
or pays, under protest, a bill which he did not COD:tract and
for which he is not _responsible, so as to avoid an indefinite
vacancy. This has been a constant source of annoyance and
controversy for some years past between owners of property
and the Water Department of the City of Norfolk.
This case was brought principally to obtain a settlement
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of this vexed question by the pronouncement of this Court.
It is a matter which vitally affects every owner of property in
. ·
·
the City of Norfolk.
The facts are these: Mordaunt Etheredge bought in Jannary, 1914, and has owned ever since, the premises, No. 300
Park Avenue, Norfolk. He has never occupied the premises;
never consumed any water therein; never made any contract
with the City for water to be consumed therein; and never
paid for any water. so consumed. (MS. Rec., p. 49.) One,
Mrs. C. DeWaters, entered the premises under a written lease
from Etheredge and occupied them from September 1, 1924,
until September 30, 1925; and in said lease she covenanted
to pay ''all water rents levied, or to be levied, thereon during
the term''. (MS. Rec., p. 52.)
J\frs. DeWaters ~oved out at the expiration of her term.
It afterwards developed that a bill for consumption of water
furnished said premises during the period beginning May 8;
1925, and ending August 6, 1925 (while Mrs. DeWaters occupied them) amounting to $12.38, remained unpaid. (MS.
Rec., p. 39.)
Etheredge knew nothing about the unpaid water bill until
after Mrs. DeWaters moved out; a new tenant was secured,
who, upon going to the Water Department to arrange for
'vater, was there advised of the unpaid bill and told that unless
it was paid water would be cut off. The new tenant reported
the situation to Etheredge and declined to move in unless
the matter was adjusted. (MS'. Rec., p. 54.)
Thereupon Etheredge took the matter up with the City authorities a.nd received from them a letter threatening to cut
off the water unless the delinQuent DeWaters' bill was paid
at once. (MS. Rec., p. 54.) He notified the attorney representing the Norfolk Real Estate Board (of which Etheredge
was a member) ; and the attorney notified the City that if
the threatened action was taken mandamus proceedings and
a suit for damages would be brought. (MS. Rec., p. 57.)
The water was not cut off, but this proceeding-a motion
for the recovery of money-was instituted by the City of
Norfolk against Mordaunt Etheredge for the said sum. of
$12.38 represented by the delinquent water bill in question.
It should be stated that this amount of $12.38 was made
up of two items. One item of $2.50 represented the "readyto-serve" or ''advance quarterly" charge (referred to in
the record under both names) ; and the balance, $9.88, was
for the consumption of water, as shown by meter readings.
(1VIS. Rec., p. 39.)
The "ready-to-serve" charge is a flat charge of $2.50 per
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quarter imposed wherever a meter is ·installed, and is in
addition to the charge for consumption of water, which varies
with the amount consumed.
The Norfolk Real Estate Board, .composed of practically all
the rental agents and many owners of property in Norfolk,
had agreed with the City that its members would pay said
"ready-to-serve'' charge as in the nature of rental for meters
furnished; but flatly declined to pay-in the absence of special
contract-for water furnished to and consumed by tenants.
Therefore, at the tpal, Etheredge tendered and paid into court
the sum of $2.50, the part of the bill sued upon 'vhich represented the "ready-to-serve'' charge (1\{S. Rec., p. 8), and
went to trial as to the remainder.
At the trial a jury was waived and all questions of law
and fact submitted to the court; and the court found for
.the plaintiff in the sum of $12.38, less a credit of $2.50.
. In support of its decision the court filed a written opinion
_(l\1:8. Rec., pp. 58 et seq.) in which it appears that the judgment against Etheredge is rested upon Section 156 of the
·General Ordinances of the City of Norfolk. Ths ordinance is
set out in full hereinbelow, and appears in the MS. Rec., p.
15; but the pertinent clauses, upon 'vhich the judgment must
stand or fall, read thus:
''The owner of any premises which are required by the
City ordinances to be connected· with the City sewer * * *
shall cause the water rent for the use of water on said
premises to be paid the division of water supply when due
~ * e
Nothing contained in this section shall be construed
as prohibiting the department of. public works from cutting
. off water from any premises upon the failure of any owner or
tenant to pay the water rent."
The contention of the plaintiff in error, respectfully urged
upon this Court, may be succinctly stated thus:
' That said ordinance, insofar as it seeks to make the owner
of premises liable, irrespective of contract, for water consu/lned by another u-pon such ou'"ner' s premises, is wncon..stitut·ional: because it contravenes the Fo~trteenth A1nendment
of the Oonstit~ttiO'J~ of the Uwitecl States wnd Section 11 of
the Oon.c;titution. of Vir,qin·ia, in that it depr-ives such owner of
his property without due p-rocess of law.

ASSIGNl\iENT OF ERROR.
The Court erred in entering judgment against the· defen-
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dant in this case, because in so doing it upheld an ordinance
of the City of Norfolk repugnant to the Constitution of the
United States and to the Constitution of Virginia, and
deprived the defendant of his property without due process
of law.
ARGUMENT.
It must be borne in mind, in considering the legal aspect
of this case, that the City of Norfolk, in its capacity of seller
of water to the public, has exactly the same rights and
liabilities as a public service corporation. The fact that it
is a municipal corporation has no bearing in this connection.
3 D-illon on Municipal Corporations_, p. 2204, states that a
municipality engaged in the business of furnishing water to
its inhabitants stands on exactly the same footing as a public service corporation, and cites copious authority for the
statement.
The following quotation is made from the opinion in the
very recent case of State v. Water Supply Co. of Albuqwirque,
140 Pac. (N. ~Iex.) 1056:
"And the authorities all agree, and appellees concede, that
the right of a municipality, operating a municipal utility, to
make and enforce reasonable rules and regulations, is exactly
the same as that of a private corporation; no more and no
less. Girard Life ln,s. Go. v. Philadelphia, 88 Pa. 393; Brewing Association v. City, 140 ~Io. 419; 37 S. W. 521, 41 S. W.
911; Chica.go v. Northwestern Mutual Life liJtS. Co., 218 Ill.
40,. 75 N. E. 803, 1 L. R. A. (N. S.) 770."
To the same effect is
l?any, 12 .Atl. (Pa.) 855:

Bru1nn~

v. Pottsville Water Com-

''A municipal corporation which supplies its inhabitants
with gas or water, does so in its capacity of a private corporation, and not in the exercise of its powers of local sovereignty. If this power is granted to a borough or city it is
a special private franchise made as well for the private emolument and advantage of the city as for the public good. In
separating the two powers, public and private, regard must
be had to the object of the legislature in conferring them. If
granted for public purposes exclusively, they belong to the
corporate body in its public, political or municipal character;
but, if the grant was for the purpose of private advantage
and emolument, though the public may derive a public bene-
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fit therefrom, the corporation quoad hoc is to be regarded
as a private company. It stands upon the same footing with
any individual or body of persons, upon whom the like special
franchises had been conferred. • • • It would seem
necessarily to f"ollow from· the authorities that an ordinance
regulating the supply of water by a municipal corporation
has the same force, and no tpore, of a by-law of a private corporation, whose powers, in thi~ respect, are of a like char-·
acter, and conferred for the same purpose.,.
Since a municipality supplying water is subject to the
same rules of law applicable to a public service corporation,
the decisions which have been rendered as to one are equally
applicable to the other.
Controversies ·have. frequently arisen regarding the right
of a municipality or public service corporation to hold an
incoming tenant of premises, or the owner thereof, liable for a
bill for water supplied to a previous consumer. The law is
well settled that the right so to hold the owner liable depends on whether or not the legislature has granted a lien
upon the premises. And· it is to be remembered here that
the Legislature of Virginia has never grqnted. arvy lien upon
pretnises for U·1~paid water bills owing to the City of Norfolk.
·
.· The leading cas~ in this country is Turner v. Revere Water
Compa.ny, 50 N. E. (Mass.) 634, 40 L. R. A. 657, 68 Am. St.
Rep. 432. This case has been followed uniformly by the courts
of most of the states of the Union, and has been cited with
approval in practically every subsequent decision involving
the point. In view of its importance as a precedent and
authority, we venture to quote freely from the opinion. The
syllabus reads as follows:
"WATER COMPANIES-UNREASONABLE AND
VOID-RULE AS TO PAYMENT OF WATER RATES.
"A rule or regulation of a water company, organized for
the purpose of supplying th~ inhabitants of a town with water,
which provides that the water may be shut off. from con.:.
sumers in all cases of non-payment of water rates, would be
unreasonable and void, if so construed as to permit the water
to be shut off because a former occupant had not paid his
bill for water."
''WATER CO~iPANIES-WATER RATES-NONLIABILITY OF SUBSEQUENT USERS FOR DEBTS OF
FORMER OCCUPANTs-
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"One man is not obliged to pay another's debt, and a water
rate is not, without authority of a statute, a charge or lien
upon the land. Hence, a tenant of premises is not answerable for a debt of the owner, and a water company, incorporated for the purpose of supplying inhabitants of a town
with water, has no right to shut off water from ·a tenant of
premises in such town, mitil arrears due for 'vater from the
owner are paid.''
The distinction is correctly drawn in the opinion between
the rights of the Water Company, where a legislative lien
has bee~ given, ~d in the absence of such a lien. The Court
says:
''Of course, it cannot be disputed that, if the legislature
gives a lien upon the land to a water or gas company for
unpaid dues, or uses words equivalent to giving a lien, it
has the right to do so and there is no more to be said. * * •
In the absence of legislation, can a regulation such as the
one in question, if it imposes a lien on land, be considered a
reasonable one? We are of opinion that this question must
be answered in the negative. * * * It may be. desirable
that a water company or a gas company shall have an easy
way of collecting its debts, but w~ see no reason why it should
be enabled by the ~ourt to collect a debt from one who is not
a -party to the contract, when it sells its commodity on credit.
The legislature may give such a company a lien, as it has
given one to mechanics. We have no doubt that payment may
be demanded in advance as is done in Boston. * • • Water
is a necessity, and without it a house cannot, at the present
time, be occupied in our cities. It must be. obtained from
a water company, and to compel a man to pay another's debt
in order to obtain it, seems to us a result that ought not to be
reached.''
3 Dillon on Municipal Corporations, p. 2218, is authority
for the statement that a municipality engaged in the business of supplying water to its inhabitants has not the power,
in the absence of legislative authority expressly conferring
it, to hold an incoming tenant, or the owner of the property,
for an unpaid water bill owin..g by a prior consumer; and
abundant authority is cited by the text in support of its statement.
The case of City of Covington v. Ra-tterman, 108 S. W.
(Ky.) 297, is extremely pertinent:
·
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''A purchaser of a building, the former tenants of which
were owing for water rents, of which he had no knowledge,
is not liable for the payment of such rents due the City under
Hall's Ordinances of the City of Covington, Section 1063,
pr·oviding that for failure to pay the rents water may be
turned off until the back rents are paid, since it is a claim
against the occupants and not the property. * • • It is manifest that the City's failure to collect the water rents from the
persons o'ving it was due to the negligence of the Water Commission, for they had the right to demand and compel its payment in advance of furnishing water. Having failed to avail
itself of. this sure means of protection afforded by its ordinance, the City cannot now secure itself against loss by forcing
·
appellee to pay the water rent in controversy."
Equally applicable is the ease of Burke v. City of Watervalley; 87 Miss. 732,40 Sou. 820,112 Am. St. Rep. 469:
''A rule of a water company or owner (in this case a
municipal corporation) that charges for water, should be to
the owner of the property and not to the tenant, and that if
the water charged for is not paid, the water shall be cut off
and not connected again until the delinquent charge is paid,
and which prevents a new tenant, on tendering water charges,
from getting necessary water unless he pays the delinque~t
charge against the property, is void as being unreasonable."
Among otller authorities, the opinion cites Tu,rner v. Revere
.Water 0 ompany, supra, which it says was ''decided in )\!fay,
1898, and followed since by a multitude of authorities". The
opinion contains the following language :
''Water is a necessity; without it a house cannot, at the
present time, be occupied in any of our cities. It must be
obtained from a water company, and to compel a man to pay
another's debts in order to obtain it, seems to us a result
that ought not to be reached.''
A note appended to this case, in 112 .Lhn. St. Rep. 471, contains the following:
''A water company may adopt reasonable rules governing
the supply of water to its patrons but such rules must, iri.
order to be valid and binding, be -reasonable.'' Citing copious
·authorities.
''A water company eannot enforce a rule that it will deal
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only with the owners of property for which water is required.'' Citing authorities.
''And a rule that the wafer may be cut off from customers in all cases of non:paym.ent of water rents is unreasonable and void if so construed as to permit the water to be
shut off because a former occupant had not paid his water
bill.'' Citing authorities.
The case of Woody.

A~tbu·rn,

87

~Ie.

287, 32 Atl. 906, 29

L. R. A. 376, is pertinent authority, and the following is
quoted from the opinion:

''The parties are not upon equal ground. The City, as a
water company, cannot do as it will with its water. It owes
a duty to each consumer. The consumer, once taken onto
the system, becomes dependent on that system for a prime
necessity of business, comfort, health and even life. He must
have the pure water daily and hourly. To suddenly deprive
him of this water, ·in order to force him to pay an old bill
claimed to be unjust, puts him at an enormous disadvantage. He cannot wait for the 'vater. He must surrender,
and swallow his choking sense of injustice. Such a power
in a water company or municipality places the consumer at
. its mercy. It can always claim that some old bill is unpaid.
* * * He cannot resist unless he lose the water. * * ~ To
oblige a person to follow such a course would be a violation
of the fundamental juristic principle of proce~ure. ''
JYlcDo'Well v. Avon,_By-the-Sea Co., 63 Atl. (N. J.) 13, is to
the same effect, a11:d the syllabus contains the following language:
"The rules of a private 'vater company, that if water rents
remain unpaid at the expiration of ten days from the time
they are due, the water may be turned off, and that where
water has been turned off for nonpayment of water rents, it
sl1all not be turned on again until the expense of turning
off and on, together with the rent, are paid, HELD, that such
rules, insofar as they purport to authorize the water company to refuse 'to furnish water to certain premises until
arrears for water rent standing against a prior owner were
paid, 'vere void for unreasonableness.''

Another New Jersey case squarely on the point is ll:lillville
Co. v. Millville Wate1· Co., 113 Atl. (N.J.) 516,
decided in 1921. The opinion says in part:
lmproven~ent

~-----------
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"In the absence of legislativ~ authority, 'there is no lien
in favor of a water company on the real estate, for the water
supplied either to an owner or to a tenant. As between landlord and tenant there is no liability on the part of the former
to pay for the water supplied to the premises for the latter's
use, in the absence of express or implied agreement to that
effect, and water pipes and fixtures are appurtenances 'Of a
building, the use of which passes to the tenant, but the water
is not the property of the landlord, and the water company .
may not impose a condition that the landlord become responsible for the charges.''
To exactly the same effect is State v. Butte City Water Co.,
18 Mont. 199, 44 Pac. 966, 32 L. R. A. 697, 56 Am. St. Rep. 574.
"A water company has no authority to adopt and enforce
the rule that it will deal only with the owners of property
for which water is required. A tenant of such property,
whether his lessor agrees to become responsible or not, is
entitled to a writ of mandate to compel the furnishing of
water to such tenant upon his tender of the amo:unt which
the company is entitled to charge therefor.''
Another apt authority is Sheldon v~ H arnilton, 22 R. I. 230,
27 Atl. 316, 84 Am. St. Rep. 839. The following is quoted from
the opinion:
''It is not the duty of a landlord to furnish water for
the use of his tenant unless he has agreed to do so. The
pipes and fixtures are appurtenances of the house, as gas
pipes and fixtures in place at the time· of the letting are, and
the use of them passes necessarily with the tenant. But the
water, like gas, is a commodity in no way attached to the
realty-not the property of the landlord-but to be furnished
for a price by a third party. It is not the duty of the landlord to keep the pipes in repair even (McKeon v. Cutler, 156
1\'Iass. 296, 31 N. E. 389), much less to keep them filled with
water. * * • In the latter case (i. e., where water is furnished at a flat rate) the landlord knows in advance the amount
which will be charged for water, and can include that sum
when fixing his rent. In such case the inference that he has
done so, and so assumed the payment of the bill, would oo
much easier than when he puts it in the power of the tenant
to draw an unlimited amount, for which some one must pay
an unknown price. It would be unreasonable to subject the
landlord to such an indefinite burden which his tenant could
increase at will, Without the clearest proof that he had vol-

.
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untarily assumed. it. o~t * The price charged for it (water) is
not a tax any more than the price charged for gas, electricity,
steam or coal, ·some of which are as necessary commodities
as water. Nor does the fact that the City supplies water and
a power corporation supplies.gas, make one a tax rather than
the other."
ij!l

Authorities might be indefinitely multiplied on the point,
but only one other, in view of its extreme appositeness, will
be cited. This is Waldron v. International Water Company,
112 Atl. (Vt.) 219, 13 A. L. R. 340, from the opinion of which
the following is quoted:
''A regulation of a water company unauthorized by statute,
requiring a landlord to pay for water is unenforceable. * * •
Brass v. Rathbone, 47 N. E. (N. Y.) 905; Stein, v. McCardle,
24 Ala. 344. Neither can he be held liable for a bill of a
tenant. McCarthy v. Humphrey, 75 N. W. (Iowa) 314. Nor
can his premises be subjected to a lien for such charges. Turner v. Revere Water Company, 50 N. E. (Mass.) 634. * • •
A rule that the water company will deal only with the owners
of property occupied by tenants, if valid, would enlarge the
oblig-ation of the landlord to· the tenant to the extent of requiring the former to :furnish the water and pay the water
assessment in order that the premises might be occupied, and,
in case the landlord was in arrears, would deny the tenant
the right of water service to which he was entitled unless he
paid the landlord's debt.''
The Court's attention is respectfully invited to 27 R. C. L.
1455, where the following ~tatement is made:
·

\

\

I

L

~

:·

"In the absence of legislative authority therefor, a regulation providing that the water supply may be shut off for
nonpayment is unreasonable insofar as it may be construed .
to authorize cutting off the supply when a tenant refuses to
pay ·delinquent water rents owed by a former occupant or
owner, as to do so would compel one man to pay another's
debt in order to obtain a necessity. * * * But where an ordinance, enacted under statutory power giving a municipality
power to make rules and regulations for furnishing a supply
of water, provides for the cutting off of the supply of water
to a building when the rent remains unpaid for a stated time,
a new occupant who has paid for a supply of water .cannot be deprived of it during the period for which he has paid
because of a pre-existing unpaid rent. The right of a muni-
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cipal corporation or water company to compel a property
owner to pay for water furnished to a former occupant seems
to depend on the existence or a lien against the property.''
Ibid. 1454, where the text states the law as follows:
"A rule is unreasonable which provides that the municipality or company will deal alone with the owners of property so. as to require inhabitants, who are not owners but who
occupy property belonging to a delinqueni owner, to pay the
delinquent charges of the landlord as a condition precedent
to his receiving water services. The reason is that by the
common law there is .no duty or obligation on the part of the
landlord to furnish water to his tenant; and, conversely, there
is no common law obligation on the tenants to pay the debts
claimed, in the absence of an agreement to do so, and such a
rule, if valid, would enlarge the obligation of the landlord
to the tenant to the extent of requiring the landlord to fur_nish the water and pay the water assessments, in order that
the premises might be occupied; and it would likewise require
the tenant to pay such a debt to the landlord; thereby denying to him the right of water service in his capacity of an
inhabitant of the city. The rule is also void because-it is an
arbitrary discrimination between the inhabitants of the city.
If a municipality or company can limit its water charges and
water accounts t_o the owners of property, and refuse to run
accounts or furnish water to tenants, it naturally and inevitably follows that the company thereby discriminates between the inhabitants of the city who own property and those
who do not.''
·
We apologize to the Court for quoting at such length from
the authorities adverted to above; we have endeavored to cite
only pertinent law, and the full quotations were made in order
that this Court might have more readily accessible the pronouncements of the courts which have considered the question and the reasons actuating them in their decisions.
Now, considering again the evidence in the instant case,
we find the following facts established :
A. No legislative lien upon property has been given to
the City of Norfolk for unpaid '\Vater bills.
B. 1\-Iordaunt Etheredge, the defendant here, never entered into any contract with the City of Norfolk; never consumed any of the water for which the bill was rendered; and

I
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never, expressly or impliedly, agreed to pay the bill for such
water consumed.

I.

)
;
I

C. The water for which the lower court held that Etheredge
must pay, was consumed by Mrs. C. DeWaters, 'vho occupied
the premises under an express covenant that she would pay
for all water consumed during her occupancy.
The effect of this holding o£ the lower court was to force
a contract in inviturn upon Etheredge. The only authority
for such a holding is section 156 of the General Ordinances
of the City of Norfolk. The court held that this justified
the fixing of liability upon Etheredge for the amount claimed.
This is tantamount to an express holding that said ordinance ex proprio vigo1·e created the debt from Etheredge to
the City of Norfolk without his consent, and itself made the
binding contract upon which his liability is bottomed.
It is submitted that this clearly is error. If the ordinance
has this effect it is unconstitutional because it deprives Ether~
edge of his property without due process of law. One of the
rights guaranteed by the Fourteenth Amendmen_t to the Federal Constitution, and by section ·11 of the Constitution of the
State of Virginia, is the inherent and inalienable right to
make, or refuse to make, contracts with others. This is, of
course, an elementary principle; if authority be needed it can
be found in 6 R. 0. L. 269, where the text makes the following statement: ''Since it is the inherent and inalienable right
of every man freely to deal or refuse to deal with his fellowman, the free and untrammeled right to contract is a part of
the liberty granted to every citizen, and as being within the
protect"ion of the Fourteenth Amendment to the Constitution
·of the United States.'' Other pertinent authority is the following: Cantp v. Rogers, 44 Conn. 291, which holds that it is
not "rithin the power of the legislature to create a. debt from
one person, whether natural or artificial, to another, without
the consent, express or implied, of the person to be charged.
JYI edfm·cl v. Learned, 16 Mass. 216, to the same effect.
New York, etc., Railroad Co. v. Van Horn-, 57 N. Y. 473,
which holds that a statute attempting to make a binding contract where none previously existed is invalid as depriving a
person of property without due process of law.
Gernuuz-.Alliance ln.su,rance Co. v. Barnes, 189 Fed. 769
(Affirmed 233 U. S. 389), which holds that the taking away
by legislative enactment of the free exercise of the right of
private contract is an appropriation by the State of private
property within the meaning of the 14th Constitutional
A~endment.
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In support of_ the decision of the lower court only one authority was cited, namely, City of ·Grand Forks v. Luck, 107
N. W. 393, a Minnesota case, referred to in the opinion of the
lower court (MS. Rec., p. 59). It is respectfully submitted
that this case is not, in its facts, similar to the case at ·bar.·
In the Minnesota case the legislature had given to the City,
in its charter, the right to contract only with the owners of
premises. For all that appears in that case, the owner may
have expressly contracted with the city to pay the water
charges. In fact the opinion seeD)s to proceed upon the theory
tl1at there was a contract between the owner and the city.
The opinion cites Turner v. Revere Water Company, supra,
and itself clearly draws the distinction insisted upon in this
brief; it goes on to say that, in the Revere case, an ordinance
was held unreasonable which prescribed that in all cases of
nonpayment of rates within fifteen days the water might be
shut off without further notice, and only turned on upon payment, u.pon the grmtnd tha-t s~wh power was not conferred by
the charte1·. In the Luck case the power was conferred by
the charter. In the case u-nder consideration here no such
power has ·ever been confetTed. The Court's attention is further called to the fact that the Luck case contains an able and
vigorous dissenting _opinion by Judge Elliott, who bases his
dissent upon the -proposition that the statute in question
makes one person liable for the personal debt of another without his consent, and permits the city to engage in a private
business and in aid thereof exercise its governmental power:;;
to the prejudice of its citizens.
In view of the practically unanimous weight of authority,
much of which has been cited hereinabove, it is respectfully
submitted that the ruling of the lower court herein was clearly
erroneous, and ought to be reversed.
ANOTHER POINT.
A situation disclosed by the record, to which we think we
should invite the attention of the Court, is this: Section
156 of the City Ordinance of the City of Norfolk, upon which
tl1e decision was based, was adopted in 1899 and incorporated
in the Norfolk City Code in 1920 (MS. Rec., p. 16). This is
the ordinance which seeks to hold the owner liable for all
wate.r bills.
The plaintiff in this case introduced in evidence another
ordinance, adopted November 12, 1924, to be found in MS.
Rec., pp. 11 et seq. Paragraph five of the ordinance of 1924
expressly repeals all ordinances or parts of _ordinances· in

~
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conflict therewith. This later ordinance eliminates the owner
entirely as a party liable, and provides that ''each person,
firm or corporation, using water furnished from the City
water system, shall pay a fixed ready-to-serve charge", and
that conswmers of water shall pay certain rates for the con.,.
sumption thereof therein specified. It makes a distinction .
in the rates charged consumers residing within and without
the City limits of Norfolk, and says nothing regarding payment of water bills by any one other than users and consumers
of water.
·
It appears, the_refore, that this later- ordinance has expressly repealed the provision of Section 156 requiring the
payment by owners of property for water in cases where the
owner is not the consumer.
In view of the above, and for the foregoing error of the
said Circuit Court of the City of Norfolk, Virginia, and others
appearing on the face of the proceedings, your petitioner
prays that a writ of error may be awarded to the judgment
aforesaid; that a supersedeas may issue from. your Honorable Court to any further proceedings on said judgment; and
that the same may be by this Court reviewed and reversed.
Respectfully submitted,
I

!

MORDAUNT ETHEREDGE,
By WM. G. MAUPIN,
His Counsel.
We, the undersigned attorneys practicing in the Supreme
Court of Appeals of Virginia; do certify that, in our opinion,
it is proper that the decision of the Circuit Court of the City
of Norfolk, Virginia, in the above cause should be reviewed.
WILLIAM L. PARKER,
CADWALLADER J. COLLINS.
Received May 26, 1926.
'Vrit of error allowed; supersedeas awarded. Bond, $300.
ROBERT R. PRENTIS.
Received June 17, 1926.

H. S. j.

----~-------------
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VIRGINIA:
Pleas before the Circuit Court of the City of the City o/
Norfolk, on Thursday, the 8th day of April, in the year
1926.
BE IT REMEMBERED, that heretofore, to-wit: In the
Circuit Court of the City of Norfolk, on the 16th day of November, in the year 1925, came the plaintiff, City of Norfolk,
a municipal corporation, and docketed its notice of motion
for judgment, against Mordaunt Etheredge, defendant, in the
following words and figures :
NOTICE OF lVIOTION FOR JUDGl\£ENT.
To 1\fordaunt Etheredge, Norfolk, Virginia:
Please take notice that the undersigned, the City of Norfolk, by counsel, will, in the Circuit Court of the City of Norfolk,- Virginia, on November 16, 1925, at 10:00 o'clock A. ~L,
or so soon thereafter as counsel may be heard, move said
Court for judgment against you in the sum of Twelve Dollars and Thirty-eight Cents ($12.38) which is due and owing
by you to the City of Norfolk under the follo,ving case, towit:
That the fee simple title to the premises, 300 Park A venue, in the City of Norfolk, Virginia, is vested in you; that the
said premises are connected with the sewer system and the
water supply system of the City of Norfolk, plainpage 2 ~tiff in this case; that the City of Norfolk is a municipal corporation, and operates a public water supply system under the powers granted it in its charter and by
special acts of the General Assembly of Virginia; that for a
long period of time the premises in question, owned by you,
have been taking water from the water supply system of
the City of Norfolk; and that there remains owing to the
City of Norfolk a debt for 'vater so furnished to said premises
which is due. and unpaid, amounting to twelve dollars and
thirty-eight cents ($12.38), a copy of which bill for water,
with the several items thereof and any credits thereon set
forth thereon, duly verified by affidavit, is hereto attached.

f

CITY OF NORFOLK,
By Counsel.
R. W. PEATROSS,

JOHN B. JENKINS, JR., p. q.

I

(
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Service of the within notice accepted this 5th day of November, 1925.
~IORDAUNT ETHEREDGE,
By WM. G. MAUPIN,
His Counsel.

Stat'e of Virginia,
City of Norfolk, to-wit:
I, I. Walke Truxtun, City M~nager of the City of Norfolk, Virginia, and agent of said City, being duly sworn, depose and ·say as follows :
page 3

r

That the following is a statement of the account
between Mordaunt Etheredge, debtor, and the City
of Norfolk, creditor, for water furnished the premises, 300
Park Avenue, and that the several items composing said account and the aggregate thereof, with the interest due and
credits thereon, are set forth with particularity in said statement as follows:
District A.
CITY OF NORFOLI(.
Bureau of Water.
300 Park Ave.
A-5536.
For water service, as shown below.
25 Aug. 6
25 May 8
Consumption Cu. Feet
Excess Cons. Charge
Advance Qrtly. Charge
Net Amount
Penalty 10%.
Turning on.
Total.

182.00
124.0058.00*
$ 9.88
·2.50
12.38
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Given under my hand this 3rd day of November, 1925.

I. WALKE TRUXON.
City Manager and Agent of the City of
Norfolk, Virgini~
page 4

~

· Sub_scribed and sworn to before me this 4th day
of November, 1925.

GEORGE ROBERT WILLIAMS,
Notary Public.
My commission expires May 4th, 1929.
SERVICE of the original of the within account accepted
this 5th day of November, 1925.

MORDAUNT ETHERIDGE,
· By WM. G. MAUPIN,
His Counsel.
And thereupon, on the same day; to-wit: In the Circuit
Court aforesaid, on the 16th day of November, 1925.
Upon the motion of the plaintiff, it is ordered that this
motLon be docketed.
And at another day, to-wit: In the Circuit Court aforesaid, on the 13th day of February, 1926.
This day came again as well the plaintiff, by its attorney,
R. W. Peatross, as the defendant, by his attorney,.
G.
Maupin, and thereupon the said defendant pleaded the general issue and filed his counter affidavit herein, to which the
plaintiff replied generally and issue is joined. Thereupon the
said defendant tendered in court the sum of twQ dollars and
fifty cents {$2.50), ready to serve charge and the
page 5 ~ said parties not demanding a jury the whole matter of law and fact was heard and determined bv the
Court. Whereupon it is considered by the court that the· said
plaintiff recover against the sa~d defendant the sum of twelve
dollars and thirty-eight cents ($12.38) subject to a credit of
two_ dollars and fifty cents ($2.50), the amount tendered into
court as aforesaid with legal interest thereon from the date
hereof till paid, together with its costs about its suit in this
its behalf expended, to 'vhich action of the court 1n. entering

·w.

.. J
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judgment for the plaintiff the said defendant, by his attorney,
duly excepted.
·
Thereupon the said defendant having signified his intention of presenting to the Supreme Court of Appeals of Virginia, a petition for a writ of error and supersedeas to the
judgment herein, it is ordered that execution upon said judgment be suspended for a period of sixty days from the end
of this term of the ·court, upon the defendant or some one for
him entering into and acknowledging a proper suspending
bond, conditioned according to law, before the clerk of this
court, with surety to be approved by said clerk.
The following is the defendant's Counter Affidavit filed by
leave of the foregoing order.
State of Virginia,
·
City of NQrfolk, to-wit:
I, Mordaunt Etheridge, defendant in the above entitled
action, being duly sworn, do hereby depose and say upon my
oath as follows:
~

That I do not owe the sum of money in the notice
in the said cause alleged, or any part thereof, to
the said plaintiff, to the.best of my knowledge and belief.
Given under my hand this 15th day of January, 1926.
page 6

MORDAUNT ETHEREDGE.
Subscribed and sworn to before me this 18th day of January, 1926.

T. C. TILLEY,
Notary Public.
· 1\fy commission expires on the day of July 31st, 1926.
And now at this day, to-wit: In the Circuit Court aforesaid, on the 8th day of April, 1926, the day and year first above
written.
This day came again as well the plaintiff, by its attorney,
as the defendant, by his attorney, and thereupon the said
defendant tendered his certificate of exception, numbered one,
and prayed that the same may be signed and made a part of
the record in this cause, and the same is accordingly done,
the same having been :filed within the time prescribed by
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law, and due notice of the filing hereof having been given
·
to the said plaintiff.
page 7 } Virginia :
In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 16th day of April, 1926.
I, C. M. Robertson, Clerk of the Circuit Court of the City
of Norfolk, do certify that the foregoing transcript includes
the papers filed, and the proceedings had thereon, and attached hereto is a typewritten copy of the Bill of Exceptions certified by the Judge of this Court and presented to the
Clerk as part of the transcript of the record, in the suit
of City of Norfo1k, a municipal corporation, plaintiff, against
Mordaunt Etheredge, defendant, lately pending in said Court.
I further certify that the same was not made· up and c·ompleted and delivered, until the plaintiff had received due notice
thereof, and of the intention of the defendant to apply to
the Supreme Court of Appeals of Virginia for a writ of error
and supersedeas to the judgment therein.
Teste:
CECIL M. ROBERTSON, Clerk.
Fee for transcript, $14.50.
page 8 } Virginia:·
In the Circuit Court of the City of Norfolk.
City of Norfolk, a

v.

~Iordaunt

~Iunicipal

Corporation, Plaintiff,

Etheredge, Defendant.

BE IT REMEMBER:ffiD : That on the trial of this case,
before any evidence was introduced,, counsel for the defendant
announced to the Court that defendant was a member of the
Norfolk Real Estate Board, composed of owners and repre~
sentatives of owners; of real estate in the City of Norfolk;
that said Real Estate Board had agreed that its members
would pay to the City of Norfolk, as regards the property
owned and represented by them, the "ready-to-serve charge"
imposed by said City of Norfolk for supplying water; that
of the claim herein asserted by the plaintiff, said City of
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Norfolk, against the defendant, the sum of $2.50. represents
such "ready-to~.serve charge";, that said defendant ·had
always been ready and willing to pay, and had o.ffered to
p.ay to the plaintiff said suni of $2.50; ~nd the saia suirl of
$2.50 in cash was thereupon formally tendered and paid over
into the .custody of. the Clerk of the Circuit Court of the City
of Norfolk, Virginia. . .
·
.
And thereupon counsel for plaintiff and defenda.nt wa;ived
a .trial by jury, and consented. that the issues herein be heard
before the Court; and the following evidence was introduced
on behalf of the plaintiff. and on behalf of the defendant respectively, being the evidence and all of the evidence intorduced in this -case, to-wit: {The sa~e being stenographic
transcript of· the t~stimony and exhibits made by Phlegar &
Tilghman, Shorthand Reporters, attached,.lwreto and identi:fi~d by the signature of A. R. Hanckel, Judge.)
page 9

t

In the Circ~it Court of the City of Norfolk, Virginia.

City of. Norfolk
v.
.. .,
Mordaunt Etheredge.
TESTI~IONY.

· · Before Hon. A. R. Hanckel; Norfolk, Virginia, January 18,
1926.

. Present: :hfessrs. R.- W. Peatross and John B. Jenkins
for the plaintiff; Mr. William G. 1\-'Iaupin for tlie defendant
Phlegar & Tilghman, . .
Shorthand Reporters,
N qrfolk, Virginia.

t · Mr.

Maupin: I want in this case to make a tmi~
der of $2.50 'vhich covers a part of this bill for
the ready -to-serve charge.
page 10

·
· -~ __ JOHN D. CORBELL,
being first duly sworn, testified oli behalf of the plaintiff as
follows:
..

E:p:tmined by 1\-'I:r-. Peatross·: · ·
Q. You are J 6hn D. Corbell?
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A. Yes, sir.
Q. You are deputy city clerk, are you not?
A. Yes, sir.
Q. Mr. R·. E. Steed is clerkY
A. Yes, sir.
Q. Is one of the duties of your office to keep the records
of the proceedings of the Norfolk City Council Y
A. It is.
· Q. I hand you an ordinance to amend aild re-ordain an ordinance entitled ''An ordinance prescribing a ready-to-serve
cllarge for water consumers, fixing the rates to be paid for
water, and repealing conflicting ordinances", adopted February 20, 1923, as amended by an ordinance entitled ''An ordinance to amend and re-ordain sub-section A of section 2 of
·an ordinance entitled 'an ordinance prescribing a ready-toserve charge for water consumers, fixing the rates
page 11 ~ to be paid for water, and repealing conflicting·
ordinances, adopted February 20, 1923", adopted
N"ovember 12, 1924. Will you look at that ordinance and
tell me if that is the original of the ordinance adopted by
the council on the date stamped on the bottom of the second
pageY
A. This is the original of the ordinance adopted by the
council of the City of Norfolk on n·ecember 1, 1924.
Q. I hand you a copy of the ordinance and ask you if this
is a copy of that ordinance Y
A. This has not been verified.
Q. Will you verify it and file it as Exhibit A 7
A. I will, sir.
Note: The following is a copy of Exhibit A:
. "AN ORDINANCE TO AMEND AND REORDAIN AN
ORDINANCE ENTITLED' AN ORDINANCE PRESCRIBING A READY-TO-SERVE CHARGE FOR WATER CONSUMERS, FIXING THE RATES TO BE PAID FOR
WATER, AND REPEALING CONFLICTING ORDINANCES', ADOPTED FEBRUARY: 20, 1923, AS
A~1ENDED BY AN ORDINA,NCE ENTITLED 'AN ORDINANCE TO AMEND AND REORDAIN SUB-SECTION
(A) OF SECTION 2 OF AN ORDINANCE ENTITLED.
'AN ORDINANCE P-RESCRIBING A READY-TOWERVE CHARGE FOR WATER CONSUMERS, FIXING
THE RATES TO BE PAID FOR WATER, AND REPEALING CONFLICTING ORDINANCES', ADOPTED FEBRUA}tY 20, 1923', ADOPTED NOVEMBER 12, 1924.
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It being necessary, for the usual daily operation of the
Bureau of Water, of the Department of Public Works, and for
the immediate preservation of public property and welfare,
that the rates and. charges for the sale of water in the City
of Norfolk be fixed, an emergency is set forth and.
page 12 } declared to exist, under Section 15 of the Norfolk
Charter of 1918 ; therefore,
BE IT ORDAINED by the Council of the City of Norfolk:
Section 1. That an ordinance entitled' An Ordinance· prescribing a ready-to-serve charge for water consumers, :fixing
the rates to be paid for water, and repealing conflicting ordinances", adopted February 20, 1923, as amended by an ordinance entitled "An Ordinance to amend and reordain Subsection (A) of Section 2 of an ordinance entitled 'An Ordinance prescribing a ready-to-serve charge for water consumet·s, fixing the rates to be paid for water, and repealihg
conflicting ordinances', adopted February 20, 1923 ", adopted
November 12, 1924, be amended and reordained so as to read
as follows:
1. That from and after the date this. ordinance becomes
effective each person, firm or corporation· using water furnished from the City water system shall for each property
connected with said water system pay a ready-to-serve charge
for each such connection as follows:
5/8" Meters S 6.00 per year or$ 1. 50 per quarter
tl
2.00 . "
8.00 "
3/4"
"tC "
"
1"
16.00 "
4.00 If
"
"
"
u
tl
9.00 "
1 1/2"
36.00 tl
"It
"
2"
50.00 "
" " 12.50 rc
"
u
3"
100.00 " ./( " 2s:oo "
"
u
u
4"
"u
" 180.00
" 45.00 "H
6"
100.00
" 400.00 " " ufl 200.00
8"
"
" 800.00 " "
"

page 13 }

2. That in addition to the ready-to-serve charge
hereinabove provided for, each consumer of water
shall, from aiJ,(l after the date when this ordinance becomes
effective, pay therefor at the following rates:
(a) Consumers using 300,000 gallons or less per quarter
shall pay twenty-five cents (25c) per 1,000 gallons; provided
that the minimum charge per quarter shall be One Dollar
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($1.00) .; a:tid provided further, that .consumers residing beyond the corporate limits of the City of Norfo14: using 300,000 gallons or less per quarter shall pay forty cents (40c) per
1,000 gallons, and a minimum chargr per quarter of Two
Dollars ($2.00).
·
(b) Consumers (other than those residing outside the city
limits) using over 300,000 gallons and not more than 1,200,000
gallons per quarter shall pay twenty;five cents · (25c) per
1;000 gallons for the.,:first ..300,000 .gallons and fifteen cents
(15c). per 1,000 gallons for all 'vater consume~ hi excess
of 300,000 gallons.
. (c) Consumers using water in excess of 1,200,000 -gallons
per quarter shall pay hyenty-five cents (25c) per 1,000 gal~
Ions for tlie first 300,000 gallons, fifteen cents (15c) per 1,000
gallons for the next 900,000 gallons, and. eight cents (Sc) per
1,000 gallons for all water consumed in excess of 1,200,000
gallons per quarter.
"

.. ---

.

.

.-

.

.

.

R Consumers using water where meters have not be~n in. stalled shall pay the following flat rate charges,
page 14 } payable quarterly in· advance; $12.00 per ·annum
. . _. for the first faucet; $3.00 per annum for the first
closet; and for each additional closet $1.00 .per annum. · .
$3.00 per annum for the first bathtub, and for each additional bathtub $1.00 per annum;
.
$1.00 each per annum for washstands;
$3.00 each per annum for laundry tubs;
$6.00 each per annum for hose connections; provided that
consumers residing beyond the corporate limits of the City
of Norfolk shall pay for flat rate service 20% inore than the
above schedule.
· 4. That all water bills shall be due and payable on or
before the 15th day of the month in which such bills are
rendered, and if not so paid on or before the 15th day of such
month a penalty of 10% of the amount of such bill shall be
added thereto and collected by the Water Bureau, 'Whenever
any bill for service or water shall remain unpaid thirty days
after the first of the month in which the same is. due, the
Bureau of W a t.er shall cut off 'va ter from said premises
and shall not turn the same on again until all delinquent
charges therefor have been paid. in full._
5. That all ordinances or. parts of ordinances hi conflict
he1•ewith are hereby repea~_ed.
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6. That all quarterly ready-to-serve and minimum charges
shall be paid in advance ..
page 15
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7. That this ordinance, being an emergency ordinance, shall be in effect from and after its adop-

tion.
.Adopted by the Council Dec. 1st, 1924. ''
}fr. Peatross: I want to offer in evidence section 156 of
the Norfolk City Code which I will read into the record:
''Section 156. Both owner and occupant responsible for
supply of water to premises connected with city sewer. The
owner of any premises which are required by the City ordinances to be connected with the city sewer, shall see that
water from the water works of the city is connected with
said sewerage on said premises, and not cut off therefrom
at any time, except for necessary repairs, while said premises
are occupied, and sucli owner sha.Il cause the water rent for
the use of water on said premises to be paid the division of
'vater supply when clue. Any person occupying any premises
required by the city ordinances to be connected·
page 16 ~ ·with the city sewer, shall see that the water from
the water works of the city is connected with the
sewer on said premises, .and not cut off therefrom; a.nd no
person shall occupy any premises required by the ordinances
of the city to be connected with the city sewer, if the sewer
on the premises is not connected with, or is cut off from, water
from the water works of the city, except when necessary for
repairs. No person shall use a water closet which is not connected with water from the water works of the city, or
which is cut off therefrom. Any violation of this section shall
be punished by a fine of not less than $20.00 nor more than
$100.00 for each offense. Nothing contained in this section
shall be construed as prohibiting the department of public ·
works from cutting off water from any premises upon the
failure of the owner or tenant to pay the water rent. January 10, 1899, and 1919. '' The first date shows. the date
the ordinance was originally adopted and the second date
the date it was incorporated in the Norfolk City Code of
1920._
page 17
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WALTER H. TAYLOR, III,
being first duly sworn, testified on behalf of the
plaintiff as follows:

26

Supreme Court of Appeals of Virginia.

·
Examined by Mr. Peatross:
Q. Your name is Walter H. Taylor, III, and you are Direc. tor of Public Works of the City of NorfolkY
A. Yes, sir.
Q. Is the water department of the City of Norfolk a branch
or bureau or division of the Department of Public Works Y
A. Yes, sir.
Q. Under your jurisdiction and management?
A. Yes, sir.
·
Q. How long, Mr. Taylor, have you been connected witli
or in charge of the water department of the City of Norfolk~

A. I have been more or less connected with the department
in various ways since 1895. I have been in direct charge
since 1918.
Q. Have you in that capacity familiarized yourself with
the work of that department, the method by which its business is carried on a)ld the cost and expense of its administration, the outstanding securities of the City of Norfolk
issued against that water works system ·and the amount of
interest and sinking fund necessary to be raised by the sale
of water to take care of all the expenses of operation, in. eluding interest and sinking fundY
A. Yes, sir.
page 18 ~ Q. Are you familiar generally with the opera.
tion of the water aepartments throughout the country¥
A. I think so.
· Q. Have you maae a comparison of the operation of the
water department of the City of Norfolk, both as to method
and .efficiency, wit4 the water departments of other cities
throughout the country generallyY
Mr. Maupin: If he can tell what possible relevancy that
can have, I will not object. What we want to know is whether
· Mordaunt Etheredge owes the City of Norfolk a water bill.
The Court: I imagine whether the ordinance is a reasonable one or not.
Mr. Maupin: That is a matter of law.
The Court: I overrule the objection.
A. I have not only studied my own case by that of all the
water dep~rtments in the near proximity of Norfolk and many
others far removed.
Bv Mr. Peatross:
..Q. An ordinance has been read in evidence, section 156 of.
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the Norfolk City Code of 1920, which requires both owner
and occupant to be responsible for the supply of water in
the premises being connected with the city sewer. Is the
sewer department of the City of Norfolk a bureau of the
Department of Public Works and under your management
and jurisdiction Y
page 19 ~ A. Is it.
Q. You are familiar with the ordinance referred
to?
A.. Yes, sir.
Q. Do you know, Mr. Taylor, the effect upon the health
of people residing in houses connected with sewers 'vhere a
connection is not made t
Mr. Maupin: I object to that. That is entirely foreign to
any issue that is before your Honor in this case.
The Court: What relevancy would that have, as to whether
it is reasonable?
Mr. Peatross: Tlie ordinance i$ passed under the police
power for the protection of the public· health, and it requires all premises connected with the sewer to have water
turned on and kept on at all times while they are occupied
and I want to prove by the witness that is necessary in order
to seal the traps and valves so as to keep sewer gas and other
disease producing instrumentalities from coming in the house
_and I am asking him if he knows what the effect upon the
health of the occupants of the house is where the sewer traps
are not sealed by water in the premises.
'
The Court: How does the question of occupancy of that
house affect the question of whether the tenant or
page 20 ~ landlord shall pay it. How would that affect that
question and what bearing would that have on
the question of whether the landlord or tenant or both should
be responsible 7
Mr. Peatross: It has this bearing: This ordinance is
passed under the police power and passed for the preserva·
tion of the public health and for the health of persons occupying premises in the City of Norfolk. It requires, in one
paragraph, that the owner shall see that his premises are
connected with the sewer. I want to show why there is a
necessity for requiring them to ·do that. The second paragraph also holds the occupant to that responsibility and requires each one, in turn, to see that the bill for water which
seals the sewer traps and which prevent poisonous gas and
vermin from coming in in the house is paid. I want to argue
the validity of this ordinance as a proper exercise of the
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police power. That is one of the two questions involved in
this case and I 'vant to show by this witness that the sealing of those traps by th(l water as required by this ordinance is necessary for the health of the people.
Mr. 1\faupin: All of that might be very interesting for
a bacteriologist or health expert, but it hasn't got anything
to do with this case.
page 21 ~ The Court : I overrule the objection.
~fr. Maupin: I except.
A. (Continuing) Under cities' building regulations the connection with the city sewer is required to be made in a certain manner with certain traps, so called, in plumbing parlance. These traps are so designed as to· cut off when filled
with water the sewer gases from entering the premises, deflecting them to vents constructed through the roof. Furthermore, the seal or trap in the closet is so designed that the
water is essential to its hygenic qualities as the trap itself
is prescribed by the plumbing building regulations. The
water is an essential part of it to cleanse it so that flies and
other flying insects will not come in contact with the human
ex~rement and produce ill health. Furthermo-re, vermin from
the sewer is .likely to enter the premises if it is not sealed
by the 'vater in the trap and, as stated, sewer gases 'vould
make the property uninhabitable as a sanitary habitation
if not provided at all times with water. The health authorities throughout the land have rt. .cogni.zed that fact and
in all up-to-date plumbing regulations the seal carrying with
it the necessity for water is as much a part of the building
code as the pipes of which the plumbing is constructed.
By lVIr. Peatross:
Q. lVIr. Taylor, does all water which enters into n house,
no matter ho'v used, pas out through these traps into the
sewers¥
page 22 ~ A. Practically, except that which is consumed
·
by the occupants and carried beyond the premises,
but other than that it all goes through the traps into the city
sewer.
By Mr. Maupin: . Q. That means all waste water¥
A. Yes.

By 1\fr. Peatross:
Q. I mean by that all water used in the toilets, bath rooms,
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kitchen sinks and such places as that goes into the sewer
through these traps 7
A.. Yes.
. Q. And are the traps or seals to which you refer which
are used in Norfollt modern, standard appliances of that char.acter and used throughout the country generally for that
purpose?
A. They are.
1\{r. 1\faupin: It is understood my objection goes to the
whole line of questions and answers.
By Mr. Peatross:
Q. 1\fr. Taylor, referring to the ordinance which has been
introduced here fixing the rates and charges for water in
the City of Norfolk, who prepared the schedule of those rates ·
which were enacted into law by this ordinance?
•
~Ir. 1\{aupin: I object to that. That can't possibly have
any relevancy.
·
The Court : VVha t is the relevancy of that?
1\Ir. Peatross: The relevancy of that is to show
page 23 t that these rates were prepared by the witness and
enacted by the council and they are designed to
produce and do produce the amount of money sufficient to
operate the water department, including interest and sinking fund on the bond issue and no more, that the water department is not operated for ·a profit and does not produce
a profit.
Mr. Maupin: This is not a. hea.ring before the council.
This is a case to kno'v whether or not a particular bill is owed
by a particular individual.
The Court: The question is whether it is a reasonable ordinance. That has got to be determined. Let us go ahead
and take the testimony and we can argue that later.
Mr. J.\IIaupin: It is understood I except to all of this. line
of testimony and it is all over my exception.

By 1\fr. Peatross:
Q. State, Mr. Taylor, whether or not you prepared the
water rates which 'vere enacted into la.w by the ordinance,
Exhibit .A., 'vhich has been introduced· in evidence?
A.. I did.
Q. Upon what basis were those rates fixed?
A. Upon the basis of consumption of the previous year furnished by the water department, applying certain rates of

.,....-----------------
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charge that would produce an amount of money
page 24 } representing the total cost of operating the department plus the cost of interest and sinking fund
requirements levied by the sinking fund co~ssion of Norfolk against the bond issue for water property.
Q. Does it produce any more revenue than that Y
A. It does not.
Q. Then the water department is not operated at a profitY
A. I think for the last four or five years it has been operated at quite a loss. This past year I think the department will break even, possibly a few thousand dollars above
even but not enough to be considered .in the calculation.
Q. Mr. Taylor, with respect to the method now employed
for the collection of water rents, have from time to time other
systems· been tried out in Norfolk?
"
A:. Yes, sir.
Mr. Maupin: That certainly seems to me be far afield.
Mr. Peatross: I want to show that _the system he is using
is the best one that can be devised.
By Mr. Peatross:
Q. Is it a good one, Mr. Taylor f
A. It is, and it is in accordance with general practice. It
is universal.
·
page 25}

CROSS EXAMINATION.

By Mr. Maupin:
.
Q. Mr. Taylor, is it or not a fact that upon request the
water department will cut off the water from premises~
A. How is that?
Q. Is it or not a fact that upon request of the owner the
water department will cut off water from premises?
A. Yes, and then according to the law the occupant should
move out.
Q. Exactly so. Then if premises are unoccupied the water
is cut off; is that a fact f
A. There have been such cases.
Q. Upon request, of course. That is a fact?
A. There have been such cases.
,
Q. And they are very numerous, aren't they f
A. For the people to move out thereafter Y
Q. Where water is cut off upon the request of the owner
of the -premises Y
A. There have.been such cases.
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Q. And they are very numerous, are they not T
.A.. I wouldn't say they are numerous. They are not numerous in comparison with the whole.
Q. Do not let us quibble but that happens very frequently?
A.. I have said they are numerous.
Q. It happens very frequently; isn't that a fact~
A. There are numerous requests to cut off proppage 26 ~ ·erty from the city water department and the water
is cut off.
Q. Now, when you say tha.t your present system of col·
lecting water bills is a good system, that is a matter of your
personal opinion 7
A. No, indeed. I was comparing it with others.
Q. Your opinion, of course, is fortified by your investigation as to how other people do it, but that is a matter of your
opinion. You are giving it as your opinion that it is a good
system, aren't you f
A. I am giving it as a fact that our system is pursued by
practically every big city of the United States and that being
the case, it isn't an opinion with me because it is too universal for it to be other than the best.
Q. Do you know what the amount of unpaid water bills
is in other cities?
A. I know· in some-for instance, Milwaukee boasts of not
having lost a dollar in years and their water revenue is twice
or three times what ours i~.
·
Q. But you have no tabulations of the amount of losses
in other cities?
A. Baltimore doesn't pay any attention to it because it
collects just as regularly as it collects its taxes and so does
N e'v York,. so does Chicago, so does Philadelphia, so does
Detroit and so does Cleveland.
Q. If I remember correctly the statement you have made,
in one year there was a $20,000 loss in the city
page ·27 } water bill?
A. In the city. I made a statement of losses
and I don't know that I made it in any one year that there
had actually been $20,000, but I have stated that there would
likely be $20,000.
Q. In one year?
A. Yes.
Q. As a matter of fact, what were the losses in unpaid
water bills in 1918?
A. I don't know that I can give it to you in 1918.
Q. What was it for 1920?
A. I am looking for a statement that I have written here
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following an investigation of that fact and the water department superintendent reports to me that for the past year
there are on the books today something over $20,000 of unpaid bills, some of which, possibly fifty per cent, though that
isn't intended to be taken precisely which is represented by
the so-called ready-to-serve charge. I have made a statement in writing and I am trying to find it in this report to
the City 1\tfanager where the average of uncollected bills for
three years amounted to something over $10,000 year for
three years, according to the auditor's statement pf bills
charged off by the City Council as being uncollectable.
Q. To whom were those uncollected water bills charged Y
A. Those unco1lected water bills would have been two or
tl1ree times the amount they have beenpage 28 ~ Q. Please answer my question~

a

By J\Ir. Peatross: Finish your answer.
By ~Ir. Maupin:
Q. My question is who were they charged to f
A. I am going to answer the question, but I reserve the
right to answer it in my way.
Q. You weren't answering it. You were answering something else. Please answer my question now. To whom are
those water bills_ charged¥
1\fr. Peatross: I will ask the court to intervene. Mr. Taylor was asked a question 'vhich the witness has not completed.
The Court: \Vhat I want to get is to 'vhom were they
charged!
A. He asked me the amount of uncollected bills. I started
to answer that and qualified it by stating that if 've hadn't
enforced the ordinance to the utmost of our ability that those
uncolleced bills would have been many times 'vhat they. were.
Now; 've will get to your question.
By Mr. Maupin:
Q. To whom were they charged?
A. When an applicant applies to the water department for
water service such as the previous owner of this particular·
property, he is required to sign a contract with the City of
Norfolk to abide by all n1les and regulations of the water
department, including the. payment of water bills, and we
have such a contract for this· particular house.
page 29 ~ Q. From whomY
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A. From the owner who built it.
Q. Have you got any such contract from J\IIordaunt Etheredge?
A. No, sir.
Q. I warit to know to whom those delinquent water bills
are charged?
A. After the first contract is made with the owner or the
owner's representative in erecting houses in Norfolk, whether
they are residence, office or manufacturing establishments, ·
we then and thereafter bill the 'vater to the premises regardless of 'vho occupies them. The owners never tell us
'vhen they ch~nge tenants. They change them sometimes
three and four times a quarter.
Q. Will you please answer my question. All of that is very
interesting and it is going to read very nicely, but what I
want to know is to whom -are those bills charged, those delinquents?
A. The property, 300 Brown Avenue.
Q. You do not then charge them to individuals, do you 1
A. We don't specify the individuals in billing the property
for water.
Q. So you don't know who owes you those bills, do you?
A. We kno'v that 300 Brown Avenue or Park Avenue,
which ever this particular house is, owes $12.00 for water that
hasn't been paid.
page 30 ~ Q. How would you go about collecting from 300
Park Avenue?
A. Present it to the tenant and if the tenant doesn't pay
it, we present it to th~ agent, and if he doesn't pay it, we
get in touch with the owner and if it is not paid we cut off
the water.
Q. Always1
A. We don't pursue that in every individual case.
Q. As a matter of fact, when the issue is squarely brought
up, you don't cut the water off, do you?
A. You stated that once or twice buf that isn't the ruling
of the department. We have done it invariably up to a period
in1920, I think it was, when lVIr. Ashburner changed the regulations somewhat and issued orders to me to accept the $5.00
deposit from applicants applying for water to safeguard the
city against these losses and to not cut the water off where
such deposit had been made, assuming that all would make
deposits. It tepresented only a. small fraction of takers and
resulted in complete failure, that is it did not accomplish
the object intended and that law was revoked and since then
the department has orders and they do cut off water for non-
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payment of bills. There have been certain cases, a few in
number, where that might not have been done, but we handle
and bill 30,000 residences a year for water and there may have .
been a few. I think once during my absence from -the city
they turned the water back on rather than raise the question
at issue. As a matter of fact, that is universal
·
page 31 ~ throughout the state.
Q. I didn't ask you what is universal throughout the state, and I don't want t~ know what is universal
throughout the state. Please confine your answer to the question, if you please Y
A. I am going to answer it my way.
Q. That depends on what the court .says about it Y
A. Of course.
Q. The next thing I want to ask, do I understand from that
last answer of yours that if in certain premises the occupant
leaves the premises oWing the water bill, after that water
bill has been contrac.ted. a new occupant comes in to the
premises it is your custom and practice to cut off the water
from those premises unless that bill is paid by the new
occupant or owner Y
A. We do it every day in the world.
Q. Isn't it a fact that you have been told by the City Attorney that is illegal and you have no right to do it?
A. No, sir.
Q. Is it not a fact Y
A. No, sir.
.
Q. Were you at a meeting before Mr. TruxtonMr. Peatross: I object to this as going way out of the
record.
A. I have heard
ways.
page 32

~

~Ir. Peatros~

quoted in many different

By Mr. Maupin:
Q. I didn't say quoted. I asked you if you
haven't been advised by him~
A. I have not been advised by him. That is, the order has
not been promulgated from his office to mine to that effect.
He may have mentioned that casually some time in talking,
but.I don't recall ever having received an order to that effect
except at the time when I mentioned in 1920 when Mr. Ashburner stopped cutting off the water, stating that the $5.00
deposit would be inaugurated to take care of the losses.
Q. Let us get back. You say you haven't received an order
·
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from Mr. Peatross.. Is Mr. Peatross in a position to give
you orders?
A. Not except ~through the City Manager.
Q. Have you ever requested Mr. Peatross' opinion on that
matterY
·
A. I have.
Q. Have yon got his reply7 .
A. I think I have it.
Q. I would like to see it, please?
Mr. Peatross: That is purely a question of my opinion
and if I ever had any such opinion I certainly have~{r. Maupin: This witness said the system he is conducting in his office is a ~ood system and is the system that is
conducted 1n a great many other cities. I want to
·page 33 } show he is acting in known defiance of the law.
·
The Court: I don't know that has got anything
to do with it. I don't want to go far afield. I would like to
restrict it as much as I can.
Mr. Peatross : I don't think whether or not he is in open
violation of the law has anything to do ·with it.
A. ''Department of Public Works
· Sept. 28, 1925.
Mr. R. W. Peatross,
City Attorney.
Dear Sir:
In my efforts to enforce various City ordinances, by special
instructions of the City Manager with respect to the payment
of water bills, I have met with complaint and opposition from
some of the property owners, and, on one. or more occasions,
I have been informed that you have told these property
owners that the Department of Public Works has no power,
after water has been cut off frqm the premises for non-payment of water bills, to refuse to turn it on again until the
delinquent bills have been paid.
In view of the confusion which has been caused by bur
efforts to enforce the Ordinances, and in view of the uncertainty in the minds of some persons as to the right of this
Department to enforce these Ordinances, I am constrained
to call upon you to render me an official opinion on
page 34 } the following questions:
1. Section 4 of an Ordinance adopted by the Council on De1, 1924, contains the following provision:

~ember
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"Whenever any bill for service or water shall remain unpaid thirty days after. the first of the month in which the
same is due, the Bureau of Water shall cut off water from
said premises, and shall not turn the same on again until all
delinquent charges therefor have been paid in full.''
Is this provision valid, and has this Department the power
to eiiforfe it 7
2. Section 156 of the Norfolk City Code (edition of 1920),
provides that the owner of any premises shall see that water
from the City Water Works is connected with the sewerage
on said premises, and not cut off therefrom at any time, and
that such owner shall cause the water rent to be paid 'vhen
due. For violation .of this section it is provided that a fine
shall be imposed.'
Is this provision valid, and has this Department the right
to enforce itY
Will you kindly let me have a written opinion as to these
matters at your earliest convenience so that this Department
may know how to act.

Yours very truly,
Director of Public Works."
WHT3rdjJ.
page 35}

I received from Mr. Peatross the following re..:
ply:
''Office of
The City .Attorney, Norfolk, Va.
October 21, 1925.

Inter-Department
Correspondence.
Subject:~fr.

W. H. Taylor, 3rd,
.
Director of Public Works,
. City.

Dear Sir:
· Replying to your letter of September 28, making specific
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inquiry as to certain_ city ordinances relative to the enforcement of the payment of water bills:
1. You ask, first, if Section 4 of the ordinance adopted December 1, 1924, providing that water shall be turned off
from premises the water bill for which remains unpaid thirty
days and not turned on again until all delinquent charges
therefor have been paid in full, is valid, and if the Water
Department has power to enforce it. ·

(a) This provision is enforceable against the old tenant
if he remains in possession, or otherwise, if he be solvent.
(b) It is not enforceable against an incoming tenant.
be

(c) It is not enforceable against the owner. unless it can
enfor~ed under Section 156 of the Norfolk City Code.

2. Section 156 of the Code was passed und(~r the police
power of the City for the protecEon of the public health, nnd
its immediate purpose is to re,p1.ire sewer valves on waste
pipe lines to be closed by '~ater so as to prevent
page 36 ~ sewer gas from escaping into houses. ·
This section, in the :first paragraph, requires the
owners of all premises connected 'vith the city sewer system
to sec that water is connected with the sewerage on said
premises and not cut off therefrom at any time while said
premises are occupied, and makes the owner responsible for
the payment of water rent for the use of water on said
premises.
It is to be remembered that neither the charter nor the
general acts of the Assembly has ever given the City a lien
on real estate for the collection of water rents; and Section
156 is the only law which seeks to make the owner liable for
water rents.
The question, then, is directly raised as to the right of
the City, under its police power, to require the owner( a) To keep his house connected with water; and
(b) To pay the water rent therefor.
The City has the unquestioned right to require a water
connec.tion to be ma~e and maintained by the owner in the
interest of the public health. Ifas it the right to require the
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owner to pay the water charges resulting from such enforced
connection Y
This question is ·not free from doubt, because of the aversion of courts to suffer the use of the police power for the
collection of civil deots; but in view of the decision of the
Court of Appeals of Virginia in Strawberry v. Starbuck, 124
Va. 71, I am of the opinion that the question should
page 37 ~ be tried out as soon as practicable and a judicial
determination obtained.
Yours very truly,
R. W. PEATROSS,
R. W. PEATROSS,
City Attorney.''

By Mr. Maupin:
Q. Since that time, 1\fr. Taylor, it has been the practice of
your office, has it not, if an incoming tenant of a house
applies for water service to inform that tenant that there
w~s a delinquent bill against that property, if such be the
·r.ase, and that the water would not be turned on until that
bill was paid or if the water was still on unless that bill
was paid the water would be turned off, has it not?
A. That is correct and that is further in accord with an-other section of the Code which gives the tenant the right to
see that the property is made sanitary and if not sanitary
to make it sanitarv and take it out of the rent.
Q. You were· present, were you not, at a meeting· in the
Council Chamber before Mr. Walke Truxtun, City Manager
of the City of Norfolk, the latter part of last October?
A. Yes, sir.
Q. Do you remember then that the question was asked
Mr. Peatross directly and definitely whether or not the City
of Norfolk had a right to hold an incoming tenant for water
used by a prior consumer?
page 38 ~ A. That is all set out there and we have told
the incoming tenant time and time again that it
wasn't a matter that we considered they should pay unless
they voluntarily did so and took it out of the rent, tha.t we
held the owner or agent responsible, and, reluctant as we were
to deny them service, unless that bill was paid that service
would not be resumed.
· Q. That has been your custom~ .
.A. Yes; sir.
Q. As a matter of fact, these unpaid water bills you turned
over at one time to a collection agency, did you not T
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A. No, indeed. We have our own collection agent, but they
have never been turned over to any one else. When they saw
that $7,000 in unpaid water bills ranging from 66 cents to five
dollars and over, they shook their heads and said ''No col.
lection agency could cope with a situation of that kind".
It was fairly impracticable.
A. E. PRICE,
being first duly sworn, testified on behalf of the plaintiff
as follows:
Examined by Mr. Peatross:·
Q. Mr. Price, what is your connection with the water de.
partment of the City of Norfolk?
A. In charge of the office.
Q. I hand you what purports to be a. statement
page 39 } of consumption of water and a bill therefor at 300
Park A venue from May 8, 1925, to August 6, 1925,
in which you have got consumption 5800 cubic feet and net
amount due $1.2.38. Is that bill correct and is that amount due
the water department for water used r
A. That bill is properly computed, yes.
Q. That bill consists of two items, does it notY
A. 1res.
·
Q. What are those two items Y
A. Excess consumption charge $9.88; advance quarterly
charge $2.50.
Q. What is that $2.50 item?
A. The $2.50 covering the minimum water bill and the
ready-to-serve charge for the quarter in advance of that date.
Q. And the $9.88 representsA. Represents consumption.
Q. In excess of the minimum?
A. In excess of the minimum that was paid as of May 8th.
In other words, this bill figured out $10.08 and there is a
credit, leaving a net amount due for water consumed from
May 8 to August 6, 1925.
Note: This bill was marked Exhibit B and the following
is a copy of it:
·
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page 40

~

."DISTRICT A.
CITY OF NORFOLK
BUREAU OF WATER

300 Park .Ave.
.A 5536
For water service, as shown below.
25 .Aug. 6
25 1\{ay 8
Co11sumption
Cu. Feet
Excess Cons. Charge
.Advance Qrtly. Charge
Net Amount

182.00
124.00
58.00
$ 9.88
2.50
$12.38

Penalty 10%.
Turning on.
Total.

QUARTERLY RATES:
First 40,00Q cu. ft. at 181/4c per 100 equivalent to 300,000
gals. at 25c per 1,000.
Next 120,000 cu. ft. at 111/4c per 100 equivalent to 900,000
gals. at 15c per 1,000.
.All over 160,000 cu. ft. at 6c per 100 equivalent to 1,200,000
gals. at Be per 1,000.
page 41

~

CHARLES H. BLIVEN,
·
first duly sworn, testified on behalf of the
·
plaintiff as follows:
bei~~

Examined by Mr. Peatross:
Q. What is ,your connection with the water department of
the City of Norfolk?
.A. Superintendent.
Q. How long have you been superintendent of the water department?
A. Since November 1, 1918.
Q. Prior to that time what was your occupation?
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A. Superintendent, Norfolk County \Vater Company.
Q. You came with the Norfolk City \Vater Department at
the time it purchased and took over the Norfolk County Water
system, did you not 1
A. Practically, yes, August 1, 1918, but I wasn't appointed
superintendent until N ovcmber, 1918, effective on that date.
Q. Are you. the keeper of the records of the water department of tl1e City of Norfolk?
A. I am.

:h1:r. Peatross: This is a contract with the water department of the City of Norfolk, bearing date ~larch 30, 1898,
requesting connection with main and supply of premises at
Northeast corner Park Avenue and Brown Street of which
1\{rs. 1\L B. Beale is the owner, which premises ·we ~xpect to
show are the premises in question, containing this
page 42 ~ provision: Blank hereby agrees to pay the water
bill for making the connection and all charges for
use of water on the al)ove named premises as regulated by
law until the said connection is severed by duly notifying
the registrar to stop said supply. Signed Joseph L. and E.
\V. James.
Mr. :hiaupin: I object to that g·oing in the record.
The Court: I will overrule it. .
~Ir. Maupin: I except.
Note: The following is a copy of this contract:
''No. 389.

Norfolk, Va., Mch. 30th, 1898.

WATER BOARD OF THE CITY OF NORFOLK
Will make connection with main pipe for the supply of
Premises No. N. E. Cor.
Street, Park Ave. & Brown St. of which Mr. M. V. Beale,
the owner, hereby agree to pay the WATER BOARD for
making the connection, and all charges for the use of the
'vater on the above-named premises, as regulated by law,
until the said connection is severed by duly notifying the
Registrar to stop said supply.
Tap on Brown St.
#423 now #300.
Folio 6954.

JOS. L & E. W. JAMES."

-~·
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page 43 ~ By Mr. Peatross:
Q. ls that a record of your
A. It is.
The Court:

T~at

office~

is the same premises in dispute now.

By Mr. Peatross:
.
Q. Are the premises in dispute in this case which are now
owned by Mr. Mordaunt Etheredge the same premises described in that?
A. Yes, sir.
Q. Who are Joseph L. and E. W. JamseY
A. I do not know.
Q. Were they not plumbing contractors in the City of Nor·
folk at that time f

.-

Mr. Maupin: That is a little bit leading.
A. I couldn't say, lvir. Peatross.

page 44

~

CROSS EXAMINATION.

By Mr. ~faupin:
Q. You weren't with the City of Norfolk in the water de·
partment of the city at that time?
A. I was not.
Q. But these are part of the records of the city?
A. Yes, sir.A
Q. Is such a contract as this signed at the present time
by every owner of property Y
A. No, sir, not at the present time.
Q. How long since such contracts have been signed 7
A. The present contract we are using-!. couldn't give the
exact date-for the past three or four years the present contracts we are using which say they will comply with all city
ordinances and rules and regulations when they make application for water.
Q. That is simply used for a new connection witl! the
premises?
A. A part applying for water, that is the contract they
sign.
Q. I mean to say that is simply used for premises which are
connectea with the water supply for the first time; isn't that
right¥
·A. Yes.
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Q. And after that time no further contract is signed by
anybody?
page 45 }- A. After that no contract is signed because we
carry the property in the name of the house num·
her only and continue that house number, 300 Park Avenue.
Q. Whoever is the consumer of water at 300 Park Avenue,
you expect to pay you for the water; is that the case?
A. Whoever is the consumer ~
Q. Yes.
A. We don't at the present time. We hold the property
responsible for bills ana have since January 1 of the past
year.
·
Q. Well, now, suppose a bill is not paid. You don't mean
to say you are going to sell the property at auction?
A. If the bill is not paid we will cut the water off until it
is paid.
·
·
.
Q. Every time?
A. Yes.
Q. Did you do it here?
A. No, because he asked us not to do it as we were going
to have a test case in this case. I think he did. I think you
made the request.
Q. At the same time ther~ was a similar controversy on
with Mr. Etheredge about 3057
A. Yes.
Q. And water wasn't cut off there either Y
. . \.. No, because it 'vas agreed to hold both cases up until
this test case was tried.
page 46 }- Q. And as a matter of fact in a good :inany other
cases recentlyA. Absolutely none.
Q. You make that a statement of fact on your oath?
A. I make that absolutely-every delinquent account where
there is an outstanding bill. There are 30,000 and they might
make an error of one or two, but I follow that up and also
1.1:r. Price, as near as we can, to see every house is cut off
when there is a delinquent.
Q. I want to put you on your guard to this extent: I am
prepared to show that in every case that I have protested
which has been-I am not prepared to state how manyeight or tenA. I will giye you "the information you want.
Q. That in each case where the protest was made by me
through the City Attorney's office that water was not cut off.
How about that?
A. I say every case we are cutting off delinquent bills.
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415 ~{onticello A venue was the first case that was protested
to Col. Causey. Col. Causey authorized-that wasn't it. It
was already off and they wanted the water turned on. CoL
Causey at that time ordered the water turned on without the
payment of that back bill. He is tlte City l\{anager and I
take my orders through him by the way of Mr. Taylor. Another case was 1300 Chicazola Street. Mr. Taylor was out
of the city at the time and Mr. Peatross and Col.
page 47 ~ Causey, the City Manager, called my office on your
protesting about having that water turned on. I
did turn that on on account of !Ir. Taylor being out. There
is one more location which you protested, but I can't give
the address, but I remember those two distinctly.
Q. Do you remember a man named 0. B. Lewis that lived
on Bermuda. Street~
A. Yes.
Q. You :remember you refused to furnish him 'vater 1
A. That was prior to the present city ordinance.
Q. You have an ordinance that was exactly similar?
A. vVe had an ordinance then but it was prior to the
present city ordinance effective December 1, 1924.
Q. But the old ordinance was in effect then, was it not?
A. The old ordinance, section 156.
Q. You rememoer what happened in that case, don't you~
A. I think we were required to serve the new tenant with
water for the payment of the bill left by the old tenant.
Q. You know the city ·was mulcted in $150 damages for refusal to furnish that tenant water, don't you?
A. I don't know wl1a t the damage was, but you asked me
the question just now if we are refusing to turn on water
until the back bill is paid and I told you we were and I have
reference to last year when the present ordinance was in
effect.
page 48 ~ Q. There have been three cases to your knowledge whe:r;:e protest was made and backed up pretty
stiffly where you ~td turn it on?
A. I don't turn them on only by order of the City 1\fanager.
Q. Have you got any of your present form of bills b,ere Y
A. I don't think I have unless we have one copy wht'cii-was
shown just now.
Q. I mean contracts similar to this·?
A. No, I have not.

By J\{r. Peatross:
Q. At the time that this 0. B. Lewis matter came up, there
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was an ordinance requiring a deposit to be made before water
would be turned on, was there not Y
A. Yes.
Q. Lewis tendered a deposit and asked for water and the
water department refused to give it to him Y
A. Ask that question again.
Q. He tendered his deposit and asked for 'vater to be
turned on¥
A. Yes, sir.
Q. And you refused to do it and that is the basis on which
he sued, 'vasn 'tit?
A. Yes. sir.
·
page 49 }

~IORDAUNT ETliEREDGE,
the defendant, being first duly sworn, testified as

follows:
Examined by Mr. Peatross:
Q. ~Ir. Etheredge, you are ~fr. ~Iordaunt Etheredge Y
A. I am.
Q. You own the premises No. 300 Park Avenue for which
this bill was rendered 1
A. Yes, sir.
By J\1:r. Maupin:
Q. When did you buy those premises, ~Ir. Etheredge-1'
A. tlanuary, 19214.
Q. Have you ever occupied them~
A. No, sir.
Q. Have you ever consumed any water in those P.remises?
A. No, sir.
Q. I-Iave you ever paid any water bill for water consumed
in those premises Y
A. No, sir.
Q. Have you ever made any contract with the city agreeing
to pay for water consumed on those premises Y
A. No, sir.
Q. Have you ever made any contract with the city agreeing to pay for water consumed on those premises?
A. No, sir.
Q. Have you ever seen or heard of that contract signed by
the prior owner of this property which James
page 50 } signed and which agreed that Mrs. ~I. B. Beale
would pay water charges? Have you ever heard
of that?
.
A. I never knew there was such a contract.
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Q. So far as the ready-to-serve charge is concerned, ~Ir.
Etheredge, have you all times been ready to pay that?
A. Yes, sir.
·
Q. Now, Mr. Etheredge, who was the tenant who occupied
those premises between the 8th day of May, 1925, and the 6th
day of August, 1925'
·
A. The tenant that consumed the waterY
Q. Who was the tenant?
A. Mrs. DeWa ters.
Q. Was she there under a lease Y
A. Yes, sir.
Q. Is this the lease you have in your hand~ .
A. Yes, sir.
Mr. Maupin: I call the court's attention to the fact that
this' lease contains a clause that the lessee agrees to pay the
rent for the above stated premises and all water rent levied
or to be levied during the term of this lease.
Note : The following is a copy of the above lease :
"THIS INDENTURE, Made this 30th day of August, in
year nineteen hundred and twenty-four, between Thomson, Ether_edge & Co., Agents, parties of the first
page 51 ~ part, and 1\tirs. C. DeWaters, party ()f the second
part:
·
WITNESSETH: That the said THOMSON, ETHEREDGE & CO., Agents, do. hereby lease, demise and let unto
the ~aid. party of the second part, personal representatives
and assigns, all that certain dwelling with all appurtenances
to the same belonging, bounded and described as follows:
Situate No. 300 Park Avenue.
TO HOLD for 13 months beginning 1st day of September,
1924, and ending the 30th day of September, 1925, yielding
therefor dui·ing the said term. the rent of ($487.50) Four hundred -and eighty-seven 5Qjl00 Dollars payable in monthly
installments of ($37.50) Thirty-seven and 50!100 Dollars
~ach, on the 1st day of each and every month IN ADVANCE
at the office of THOMSON, ETHEREDGE & CO., agents
for the lessors, during business hours.
The said Thomson, Etheredge & Co., Agents, covenant for
the lessee quiet enjoyment of the premises for the entire term
of this lease, and tl~e said 1Irs. C. DeWa ters covenants and
agrees that she will keep the premises, including plumbing,
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in good order and condition; to quit and deliver :UP the
premises to· the lessor, or her assigns, or attorney, peace·ably and quietly, at the end of the term, in as good order and
condition, reasonable use and wear thereof, fire and unavoidable casualties excepted, as the same now are, or may be put
into by the said lessors, and to pay the rents as above stated,
and all water rents levied, or to be levied therepage 52 ~ of during the term, and also the rents as above
stated for such further time as the lessees may
hold the same, and not make or suffer any waste thereof,
NOR LEASE, NO!t UNDERLET, NOR ASSIGN the said
demised premises, or any part thereof, to any person whatsoever, NOR PERMIT any person, or persons, to occupy,
or use, or imp~ove the s~me, or suffer to be made any alteration therein, NOR PERMIT any person, or persons, to use,
run and operate any coal, wood, electric, or gas stove or
range for for cooking purposes in or in any part of said
demised premises, save and except in the regular kitchen or
room set apart for cook1ng purposes but 'vith the approbation
of the lessors thereto, fn writing, having been first obtained;
and that the lessors may enter to view and make improvements, and to expel the lessees without process of law if she
shall fail to pay the rents, or any one of the installments
of the rents, as above mentioned, and as the same become
due and payable, or shall fail to comply with the other
covenants and concfitions of this lease. ·
AND it is further understood and agreed by and between
tl1e parties to this lease, that unless a notice in writing of
92 days prior to the expiration thereof, excluding the da.y on
'vhich said notice is given, shall be given by either party of
a desire not to renew this lease, the same shall be deemed
to have been renewed by mutual consent for the further term
of one year and so on, thence forward from year
page 53 } to year.· In case of notice the parties of the first
part shall have the right to put a notice FOR
RENT on the front of the demised premises, stating that
it is for rent, and the party of the second part agrees to
show said premises to parties desiring to rent between the
hours of Eleven A. 1\L and Five P. M. And the said lessee
hereby waive the benefit of homestead exemption as to this
contrac£
.
The said lessee covenant that all the property of a nature
distrainable, attachable, or leviable for which, by virtue of
this lease, is to be carried upon the said premises (or which
ha.s already been carried upon the said demised premises)
is owned in absolute estate by the said lessee and not by
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any other person or corporation, and is free and clear of all
liens or encumbrances 'vhatsoever.
WITNESS the following signatures and seals this 30th
day of August, 1924.
By

THOlVISON, ETHEREDGE & CO., INC., (Seal)
~iORDAUNT ETHEREDGE,
(Seal)
C. DE WATERS,
(Seal.)"

By Mr. 1\Iaupin:
Q. Did you know anything about any delinquent 'vater bill
during the term of Mrs. DeWaters' tenancy Y
A. No, sir.
Q. After ~Irs. De\Vaters had given up the
})age 54~ premises on the 30th of September, 1925, did you
then learn anything about the delinquent water
bill'
A. I didn't know it until the next tenant came along and
they informed us that there was back water rent due which
I told them that we would investigate and find out if there
was a back water bill due there and the tenant said they
wouldn't want to occupy the premises with a back water bill
due on it, at which time I took it up with you.
Q. Did yon receive from the City of Norfolk this letter?
Mr. Peatross: I object to that letter. That is an effort
to compromise.
·
The Court: Put it in subject to your objection. I overrule
the objection.
lVIr. Peatross: I except.
By Mr. Maupin:
.
Q. ''In reply, beg to state the prior tenant of the premises
in question did nat contract for water and under the city
ordinance we are required to enforce payment of delinquent
bill by cutting off supply and cannot turn on same again
until delinquent bills are. paid. Therefore, if these bills are
not paid by the 15th instance we will be compelled to discontinue the supply," the bills in question being the bill in controversy here, 300 Park Avenue, and another bill for 305
Park Avenue. You say you then took the matter up with
page 55

~

meY

A. That is the time I took the matter up witl1
you.
Q. Was the 'va ter turned on?
A. It was not turned off.
Q. Did you pay the bill¥
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A. No.
Q. Did you offer to pay the ready-to-serve -chargeY
A. We offered to pay the ready-to-serve charge, but not
the back water rent.
Q. For the consumption of water f
A. That is correct.
~Ir. Peatross: It ought to go in the record that we decided to try the case and the water department did not turn
the water off ·as a result of our agreement.
The Court: I understood ~Ir. Bliven_ to sa~.so.
Mr. ~{aupin: I will have to get the record straight because there was no compromise of any sort. I didn't make
that any condition about turning that water off on those
premises.
By Mr. Maupin:
Q. Mr. Etheredge, have you tendered in court here the
$2.50 for the reaay-to-serve charge'
A. Yes, sir.
Q. Is that in Bi'30rdance with the agreement which was
rea~hed by the Norfolk Real Esta.te Board with the City of
Norfolk regarding their willingness to pay the ready-to-serve
charge on the premises¥
page 56 ~ A. Yes, sir.
J\fr. Peatross: I object to that because the Real Estate
Board is not a party to this proceeding.
The Court: I overrule the objection.
1\tir. Peatross: Exception.

CROSS

EXA~£INATION.

By J\{r. Peatross:
'Q. From whom did you buy this property?
A. I bought it at auction.'
Q. Do you know who the former owner was~
A. I imagine it belonged to some estate, Beale estate, I
understood.
J\fr. Peatross: I want to particular refer to sections 9
and 10 of the Norfolk City charter of 1918.
p:~ge 57}
\VILLIAlVI G. MAUPIN,
being first duly sworn, testified as follows :
So far as making the. bringing of this case a condition· of
turning on water in these premises, I never heard of that
until this morning.
.
Mr. Peatross: That may have been an inaccurate state-
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menton my part. The water department conferred with me
about it and Mr. Maupin and I agreed we 'vould bring the
case and I told the ~epartment not to cut the water off until
he had his day in court. He may not have agreed to that
specific part, but I certainly gave those instructions or made
that request of the water department.
Mr. Maupin: What I notified the city was that if that
water was turned off I would bring mandamus proceedings to
bring it back on and I would sue the city for damages and
join the individuals responsible in the suit and the water was
not turned off.
Mr. Peatross: I want to call your attention to section
156 of the Norfolk Code ofl920. This ordinance was adopted
in 1919 ana has been in effect ever since the defendant has
owned this property.
page 58 ~ And, after the introduction of the evidence as
set forth above, the case was argued by counsel,
and the Court took its decision under advisement; and, on
a later date, to-wit, on the 13th day of February, 1926, the
Court entered judgment for the plaintiff for the sum of
Twelve an~ 38/100 ($12.38) Dollars, less a credit thereon of
$2.50 (which said sum of $2.50 had been tendered by defen- dant in open Court and paid to the Clerk as aforesaid), and,
as a part of this judgment, the Court rendered a written
opinion, filed among the papers in this case, in the following
words, to-wit:
''This is a notice of motion for judgment brought by the
City of Norrolk, plaintiff, against Mordaunt Etheredge, defendant, to recover the sum of $12.38 due and owing to the
City of Norfolk for water furnished to the premises owned by
the said defendant and occupied by one DeWaters, who failed
to pay the water rent for water- furnished while he occupied
the defendant's premises. The case of the City depends upon
the validity of Section 156 of the General Ordinances of the
City of Norfolk. Before setting out the ordinance in detail
it may be well to point out the fact that a portion of _an ordinance may be void because of unreasonableness and yet this
would not necessarily render the whole ordinance invalid. (28
Cyc. 374.)
"It is well settled that a Municipal Ordinance like a Legis~
lative Statute may be good in part and upheld, while part
thereof may be adjudged to be illegffl and void, provided the
void parts thereof are not so connected with or essential to
the completeness of the valid parts as that -the latter cannot
stand alone. (17 Sou. 581) ; ( 28 Cyc. 372.)
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''This ordinance, Section 156, City Codez provides that
the owner of ~y premises which are required to be ·con.nected with the Dfty sewer shall see that water is connected
'with said sewerage on said premises 4!< • • and such owner
shall cause the water rent for the use of water on said
premises to be paid tlle division of water supply when due.
''The ordinance then goes on to deal with the occupant of
the premises connected with city sewerage, requiring him to
see that water is· connected with the city sewer and not cut
off except for repairs.
"Then a paragraph is added forbidding the use of a water
closet not connected with water from the City's· water works.
"A penalty. is then provided for violating the ordinance
and :finally a negative provision is inserted that
page 59 } says,. 'nothing contained in this section shall be
construed as prohibiting the Department of Pub- .
lie Works from cutting off water from prmnises upon the
failure of the owner or tenant to pay the water reut '.
''From this analysis of the ordinance under revie'v it is
aJ)parent that the portion of the ordinance mekh1g tl1e owner
of the premises liable for the payment of the water rent is
seperable from all the other provisions of the ordinance; and,
under the rule above stated, may be upheld or condemned
without in any way affecting the validity of the disconnected
paragraphs of the said ordinance.
''It must be borne in mind then tlmt the only question before the Court in this case is whether or not the City ran
enforce payment from the landlord (Etheredge) of the water
bill incurred by his tenant (DeWaters) in the occupancy of
the said landlord's premises.
''This precise question was before the Supreme Court of
Minnesota in the case of Cit?J of East G1·and Forks v. Luck,
(107 N. W. 393). The above case, like the one at bar, is not
complicated by the disputed question of a lien given or withheld by the charter.
''The Court says in its opinion:
'The Charter does not make the rental a lien upon the
premises, or provide for its enforcement by a sale thereof,
but makes the remedy a personal one, and extends it to the
o'vner of the premises as well as the lessee. Such provision
dos not in our judgment provide that a person shall pay the
debts of another. and thus take his property without due process of law. The theory of the charter is that the obligation
on the part of the owner rests upon contract, which is implied, but the fact that he connects his premises with the
city water and permits the occupant to use the same. •. • •
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He has no absolute right to call upon the city for water without regard to suitable terms controlling its use, and the City
has the undoubted authority to prescribe what those terms
shall be, subject only to the rule that they must be reasonable
and not prohibitory.'
"The Charter of the City of Norfolk, section #2 (10) provides that the City shall have power to 'establish, impose
and enforce water rates'.
"The City, pursuant to said section, has passed the ordinanc-e above set out, and I entirely agree with the Supreme
Court of }Iinnesota in thinking that this ordinance is reasonable, and, therefore, enforceable.
''I do not concern myself with the question of ·the limits
of the Police Power invoked her~ by the City; my view about
that is that where a city owns water works its ordinances in
respect to the supply of wnter to the citizens must
page 60 ~ be reasonable (Dillon's ~Iunicipal Corporation,
Sec. 320). The water works belong to the municipality and are for the benefit of the inhabitants of the city,
and these inhabitants are entitled to the use of the water
on compliance with reasonable regulations. (Dayton v.
Qu.igley, 29 N. J. Equity 77.)
"My conclusion is that the city has a good cause of action
against the defendant, and is entitled to a personal judgment against him.''
To which action and judgment of the Court the defendant,
at the time, duly excepted, and prays that this his Bill of Exceptim~ may be signed, sealed and made a part of the record,
which is accordingly done this 8th day of April, 1926, within
sixty days from the time at which judgment in this case was
entered, and within the proper time allowed by law for the
tendering and signing of the same.
And it appears in writing that counsel for the plaintiff
has had reasonable notice of the time and place at which this
Bill of Exception is tendered.
ALLAN R. HANCIGTIL, (Seal)
Judge of the Circuit Court of the City of Norfolk.
A true and accurate copy.
.ALLAN R. I-IANCI\::EL.
Fee for transcript, $14.50.
A Copy-Teste :
H. STEWART JONES, C. C.
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