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IN THE

Supreme Court of Appeals of Virginia
AT

RICH~IQND.

JAl\IES L ..A.NDER.SON'S

AD~IINIS~eR.ATH,IX

vs.

\V. .A. LE SUEUR

Al.~D

OTHERS.

To the 11 onorable J.udges of the Supre·me Co·wrt of Appeals
of Virginia. :

Your petitioner, Carrie A. vVord, Administratrix of James
Anderson,· Deceased, would respectfully show unto· the
Court that she is aggrieved by a decree entered by the Circuit Court of Buckingham County on Tuesday, October 9,
l9:Z8, dismissing her hill of complaint in a suit styled as above
in which your petitioner was compainant and J. D. Ayers,
\V. A. LeSneur, 0. R. J_effrey, A. ·H. Williams and J. B. Brown
were defendants.
1~.

Your petitioner herewith presents a transcript of the record in the suit aforesaid, from which the following facts will
appear:

THE FACTS.
,James L. Anderson was for a number of years Treasurer
of IJucldngham Co1nity. In the administration of his office,
it was found desirable and necessary to have several deputies
for the purpose of collee.tion of taxes due to the County of
Bucking-ham and the State of Virginia. From each of these
deputies said James L. Anderson required a. bond with approved sccuri ty conditioned upon the faithful discharge of
the duties of the deputy. One of the terms of James L. Anderson as Treasurer of Buckingham County commenced on
.January 1,1920, and another of his terms commenced on Janu-
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ary 1, 1924. After his qualification for the term beginning
January 1, 1920, said James L. Anderson appointed J. D .
.Ayers as his deputy, but· shortly before the appointment he
had indicated to said J.D. Ayers that if he would furnish the
usual and proper bond for the faithful discharge of the duties of his office the appointment would be made, and James
L ....'-\..nd_ersou, for the purpose of having such bond properly
executed, delhrered the same to J. D. Ayers, and upon the execution of the bond bY. both Ayres and his sureties and the ·
return thereof to said James JJ. Anderson, the appointment
was made. ~rhe above named defendants, other than ;r. D.
Ayers, were the sureties upon the bond of said J. D. Ayers
for the term beginning ,January 1, 1920. Upon the expiration
of the term of said James L. Anderson as Treasurer as aforesaid on December 31, 1923 (James L. ~uderson in the meantime having been re-elected as Treasurer of Buckingham
County), said Anderson ·again qualified for the term commencing January 1, 1924, and said J. D. Ayers again wished
to qualify as deputy for that term. Anderson again delivered a. bond to Ayers to be exec.uted by him and his sureties
conditioned upon the faithful discharge of the duties of his
office for the term commencing January 1, 1924.
It _further appears that James L. Anclerso11 was paralyzed
in October, l~J:25, from which he rallied and was able to attend to some· of the business connected "ith his office as
Treasurer, but subsequently died in N ovemher, 1926. After
said James L. Anderson was paralyzed it w·a.s discovered that
said J. D. A.yers ·was behind iu his settlements with the rrreasurer in a sum aggregating between $8,000.00 and $9,000.00. A.n
itemized statement showing the years for w·hich said Ayers
did not fully account and the districts and the amounts are
shown in the bill in this cause. It further developed that
after tT ames L. Anderson was paralyzed, and w·hile the tax
tickets for the year 1924 were still in the hands of J. D .
.Ayers as deputy· for collection, the sureties upon his bond
given in 1924, \Vho were identically the same persons as those
who went as surety upon his bond in 1920 with the exception
of H. 1\L \Vhite, who had died and was absolutely insolvent,
became uneasy about their liability as sureties upon the bond
of said J. D. Ayers. At that time all of these sureties believed from tl1e best of their recollection that they had signed
no bond in the year 1924 and so stated. These sureties called
upon said J.D. Ayers and demanded and induced him in ma.king his return of collections for the tax tickets for the years
1924-1925 to app.ly the payments to the discharge of the balances due by him for the tax tickets unaccounted for for the
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years preceding 1924. A detailed statement of these appli<!ations thus made upon the demand of the sureties aforesaid
are fully set out in the bill in this cause.
After said tl ames L. Anderson had raflied sufficiently from
his stroke of paralysis suffered in October, 1925, he visited
l1is office and then the existence of tho 1924 bond was diseovered and produced and exhibited to the sureties on the
l)ond and they admitted its execution by them. At the time
that tl1is bond of 1924 w·as exhibited to the sureties, your
petitioner explained to the sureties that this bond of 1924 had
lJeen executed in part. in blank; that the names of the sureties
and payee of the bond, the amount of the bond and the name
of the deputy had all been inserted in this bond after execution. ~[ost, if not all, of these sureties at the time of their
affixing the· signatures to both th~ bonds of 1920 and 1924,
understood and intended that they were becomip.g suretie~
for the faithful discharge of the duties of his office by J. D.
Ayers, and that the bond was. being given in order to induce
James L. Anderson to appoint J. D. Ayers as a deputy and
turn over to the deputy the tax tickets in his magisterial distriet for collection. and this action on their part did induce
.James L. Anderson to make the appointment and turn over
to . A.vers the tax tickets for collection.
Being able to secure no settlement of the shortag-e of J. D.
Ayers, your petitioner filed this suit in equity to secure an
accounting from J. D. Ayers of his liability and also seeking to have the liability placed where it belonged whether
under the 1920 bond or the 19:24 bond. Thereupon the suretics filed their demurrers and answ·ers in which thev took
the position for the first time that both bonds had been exeeuted in blank, and that none of the pen and ink 'vriting nor
the typewriting appeared upon either bond at the time it was
executed by them. Upon the hearing on the demurrer, the
trial Court held that the filling in 'vith pen and ink the blanks
in the bond of 1924, 'vhich was admitted in the bill, constituted a material alteration of the bond after its execution
by the sureties, and that such alteration whether made with
oi· without the authority of the sureties did not bind them
unless the authority to fill in the blanks was likewise under
seal, and, therefore, there was no liability upon the sureties
for the shortage, if any, arising after January 1, 1924~ The
defendants having alleged that the bond of 1920 was also
signed in blank, which 'vas denied by your petitioner,· the
Court permitted proof to be introduced upon this disputed
fluestion of fact. Depositions were taken on both sides, and
the case coming on to be heard again on October 9, 1928, the.
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Circ-uit Court of Buckingham reaffirmed its decision as to the
1924 bond, and held that it was not the true, legal, valid or
sufficient bond of the defendants, and further held that as to
the 1920 bond in view of the fac.t that the filling in of these
blanks appears upon the face of the i11strument, the presumption was that these blanks 'vere filled in after the execution by the sureties, and that the burden of proof of sho:wing that said blanks ·were filled in at or before the execution
of the bond by the sureties was upon your petitioner, ancl
that your petitioner did not sufficiently carry this burden of
proof, and also declared that as to said bond of 1920 the
same was not the true, leg·al, valid or sufficient bond of the
defendants, and accordingly dismissed the bill of your petitioner, and it is this action of the Circuit Court of Bucking·ham of whirh your petitioner now complains.

It will thus he seen that the decree of the Court below decided against your petitioner the follo\ving propositions:
1. That the filling in of blanks in a printed form of bond
constituted a material alteration of the bond, which avoided
the liability of the defendants thereunder.
2. That the bond itself being under seal, there could be no
implied authority in anyone to fill in these blanks, and that
authority for that purpose must itself also be under seal.
3. That the presumption of law was that the filling in ot
these blanks, in the absence of any proof, 'vas made after the
execution by the sureties, and that the burden of proof, therefore, rested upon your petitioner to show that the same were
made at the time of or before its execution by the defend-

ants.
4. That the testimony offered on behalf of the petitioner
'vas not sufficient to overcome this presumption or sustain
this burden of proof.
5. That the testimouv introduced on behalf of the defendants was sufficient to equalize or negative the testimony introduced on behalf of your petitioner, thus deereeing in favor of the defendants on their uncorroborated testimony as
to the existence of blanks in the bond of 1920 at the time of
its exeeution, and hence that the filling in of said blanks must
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have been clone by some unauthorized person subsequent to
the execution of the bond by the defendants.
These several propositions will be briefly discussed in the
above named order.
1. DID TliE FILLING IN OF TI-lE BLANI<S' CONSTI-

TUTE A

~IATERIAL

ALTERATION'?

By an examination of the authorities it will be seen tha.t
the filling in of blanks doe~ not constitute an alteration at
all in the sense in which that 'vord is used in the discussion
of the subject of alteration of instruments. However that
may be, your petitioner is advised that there is strong authority in 'lirginia for the proposition that the filling in of
the name of the payee, the amount of the bond, etc.., in a blank
form of bond does constitute a material alteration, which
relieves the sureties, at least, of any liability thereunder.
See Preston v. llall, 2i3 Gratt. GOO. It is submitted, however,
that the refinements of Iogie and reasoning whieh form the
basis of this conclusion can find hut little support in the
modern methods of husinpss, nor can it find support in considerations of reason and justice. Every upiniou of the
Court must be read in the lig·ht of its own peci1liar facts and
circumstances, and your petitioner for her part snbmits that
the rule as laid down hv ~Ir. Chief ,J nst.iee 'Vaite in Buller
v. Tl.' S., 10 \Vall. :!72, aiicl a long line of ca~e!:5 of shnilai· ilnport is more just and equitable and more in con forntity with
modern methods of business. In the case last cited the Court
holds that when a person signs a paper containing bianks
that the power and nuthority to fill in the blanks in eonformity with the intention of the parties and the purpose of
the paper must be presumed and implied, and that he is
estopped to deny his liability upon such paper after the
blanks have been filled in in conformity with its intent and
purpose. And especially under the facts of this ease when
the sureties knew that they were signing a paper for the purpose of becoming surety for ,J. D. Ayers for the colleetion of
taxes, and it was contemplated by them that the blanks appearing upon the face of the bond would be filled in to make
it a complete paper and to induce said James L. Anderson
to make the appointment of Ayers qS deputy treasurer and
when Anderson acting and relying upon the action of the defendants in executing the paper made the appointment and
turned over to Ayers the tax tiekets for collection, to permit
the defendants now to say that they ·were not bound by the
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plain purport and intent of the paper which they sig11ed would
constitute a fraud upon Anderson wl1ich no Court ought .to
permit. .All the defendants, if the decision of the lower Court
is to be upheld, were engaged in a vain and f.9ollsh thing· in
sig·ning the paper which they all thoug·ht and intended and
purported to be a bond to secure the faithful discharge by
A.yers of his duties as deputy treasurer, which did not bind
the defendants and only ··resulted in their misleading· Anderson to make an appointment which he otherwise would not
have made.
On the general question of material alterations in wTitten
instruments (other than such papers as are negotiable), it
must he admitted that there is great conflict in the authorities, a large number of which are collected in an extended
note by 1\Ir. Freeman to the case of Burgess v. Blake, 86 Am.
St Rep. 78, where the whole· subject is dealt with at considerable length. Also a leng·thy note appended to the case
of Thorpe v. Jamison, 39 L. R-. A. (N. S.) 100; also 2 C. J.,
p. 1242, Sec. 119, of the article on alteration of instruments.
1\Ir. Freeman in his note to· B·urlJess v. Blake, 86 Am. St.
Rep. 78, has pointed out on page 10~:
"But in order that an alteration have the effect of vitiating the instrument altered, more is rer1uired than merely that
the alteration be material. The questions of the party by
whom, the time when, and (to a limited extent) the intent
vdth which, the alteration w·as made, are equally important
in determining tho.. effect of an alteration."
And on page 106 he says:
That if the alteration is made hy the party sought to have
been charged, or his duly authorized agent, such alteration
will not release him from liability, manifestly because tho
paper as altered is still his instn1ment and he is liable upon
it. Ife further points out that there are few cases arising
where the authority for the chang·e in the instrument is express and that the doctrine of implied authority is one that
is continually being invoked in tho Courts. He then says :
''The general rule may here be said to be that an authorit.y
from the maker or party whom it is sought to charge to
alter an instrument will not ordinarily be presumed. And it
is therefore held, and is no\v well ·established that a party
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claiming authority from the maker to alter must show such
authority." But says on page 107:
"'Vhile it is undoubtedly the general rule that no authority
from the maker to alter "~ill be implied, there is an equally
undoubted exception of as frequent application as is the
general rule itself. This exception has refereuce to the authority from the maker which is said to be implied from
the delivery to another of an instrument containing blanks
·which should ordinarily be filled. Brie~y stated, it is, that
"~here one has intrusted an instrument, containing blanks, to
nnother with tlw intent to become bound thereon, he will be
liable upon the instrument though the blanks be filled. He
is deemed to have given an implied authority to the payee or
l1older to fill the blanks with the proper terms,'' citing a large
number of caEjes.
·
But it is contended ·that while the above quoted rules a.re
well recognized and founded in both reason and authority,
still these rules have no application to the case at. bar, because the instrument sued on is under seal and any authority
to make any change in or addition to such instrument must
also be u1ider seal, which brings us to a consideration of the
second of the a hove numbered holdings of the Court below.
w·hich is
~-,

TIIAT 'ri-IE BOND ITSELF BEING UNPER SEAL,
TI-IERE COULD BE NO IMPLIED ...~UTHORITY IN
A.NY ONE ~ro J1-,ILL IN TI-IESE BilANJ{S, AND THAT
AUTI-IOR.ITY FOR THAT PUR.POSE 1\IUST ITSELF
.ALSO BE UNDER SEAL.

In 1 R.u]ing Case Law, p. 1009, it is stated that the general
rule in Eng-land, althougl1 the decisions there have not been
uniform, is t1wt an authority to fill in a blank in a sealed
insh·ument must also be under seal. Then in Section 41 this
is said:
'"11t-e decisions in the lJnit:ed States are by no means uniform. While in many, if not in most of the early decisions,
and in some of the later, the ·Courts have adopted the strict
view as in England~ requiring the authority to filii a blank
in a sealed instrument to be under. seal, yet the more modern
view and that now supported by the weight of authority, at
least of modern authority, is that parol authority is sufficient
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to authorize the filling in of blanks left in sealed instruments.''
.l\.nd dealing with the same subject in Section 46, on page
1013, of the same article, this is said:
"Upon the point whether authority to fill blanks may he·
implied in the case of sealed as well as unsealed instruments,.
there is a confiict among the decisions. Under the rule in
England and in inany jurisdictions of the United States, authority to fill blanks in sealed ins-truments cannot be given
by parol, and of course cannot be implied from the facts and
circumstances of the execution and delivery of the paperr
No such authority can be implied, or expressly given by parol, to write or insert anything in a sealed instrument after
delivery, and redelivery is necessary to give validity in such
case. But l_tccording to the weight of modern authorities in
the United States, by which authority to fill blanks in scalecl
instruments may be g·iven by parol, effect will be given to the
plain intention of the parties, notwithstanding the instrument he under seal, and notwithstanding the technical rules:
of the early common law with respect to the execution and delivery of such instruments. * * * And ·when a person signs a
bond and, knowing that it contains blanks to be filled np hefore it can be perfect, delivers it to another without stipulating or expecting that the paper is to be returned or afterwards exhibited to him, but expecting that it 'vill be delivered to the obligee 'vhen perfected, those blanks may be filled
out without any further knowledge or assent on his part."
.And in 2 C. J., p. 1246, in discussing the same question,
this is said :.

"But it w·oulcl seem that the weigl1t of the more moden:r
decisions in this conntry supports the vie'v that the rule re-quiring authority to make a deed or execute a scaled instrument for another to be under seal should be limited to the
execution of a. sealed instrument by one person for another,.
and that the ·mere c-ompletion of an imperfect sealed instrument by the filling of blanks left therein does not come w·ithin
the inhibition of the rule, and in line with this view tbere are
many decisions which have sustained the sufficiency of parol
authority to fill blanks in sealed instruments."
In So·u.th Berwick v. H·untress, 53 ~ie. 89, 87 Am. Dec. 535,
,Judge I{ent said:
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"When the ins.tru~ent .is a sealed instrument, when signed
by the party, the filling 1n of the blanks afterwards bv another is not, strictly speaking, the execution of a sealed instrument. That has already been done by the party himself. _The third party does not make it a specialty by his
~ct. It was one before. The filling up merely perfects an
Imperfect sealed deed or bond.''
See also on this question ~fr. F'reeman 's note to Stahl v.

Burger, 13 Am. Dec. 666, pp. 669-70-71.
1\.nd in the note to Hol'm(l!J~ v. Higgins, Anno. Gas.1917-10
515, p. 519, the annotator has this to say :

"The recent cases support the rule that when one delivers a sealed instrument so executed as to give it, in form, full
validity in tl}e filling up of blanks, he impliedly authorizes
the holder of the instrume1it to do the filling in," where a
number of recent decisions are collected.

3. PRESUl\IPTION OF LAW :AS TO TI~iE OF ALTERA-·
TION.
Upon approaching this question it must first be determined
whether the alteration was apparent upon the face of the instrument or not. For if the alteration is not apparent upon
the face of the instrument, then the authorities are practically uniform that the burden of showing that an alteration
has been made and the circumstances under which it was
made are upon the party alleging that such alteration was
made. See 1 Rule Case Law, p.1041, Sec. 73. In this case there
are no changes apparent upon the face of either bond except the erasure of the 'vords '' Commmnvealth of Virginia''
and the snhstitution therefor of '',James L. Anderson, Treasurer". The other changes if made consisted only in the
filling· of blanks left upon the face of the bond. It would
thus appear that as the bond in its finished form after the
blanks were filled in was in the ordinary form and just what
would. have been expected under all the circumstances, it
would seem clear that there 'vere no alterations apparent
upon the face of the bonds themselves. No further elaboration of this thought seems to be necessary, as a mere inspection of the bond shows that the only c.hang·es alleged to have
been made after signatures of the principal and sureties were
such as were usual, ordinary and proper to make the bond a
completed instrument.

r
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But even if it is insisted that the filling in of the blanks
and the change above mentioned in the name of the payee of
the bond come within the description of. apparent alterations, still the rule should be that the presumption is that
such changes, if made, were made before the execution, and
hence that the burden of proving that alterations were· made
after execution is upon the defendants. \Vhile there seems
to be a wide contrariety of opinion on the subject and almost
innumerable authorities may be found laying down the rule
both ways; that is to say that the presumption of law is that
such changes were made before execution, and on the other
hand that the presumption is that the changes were made
after execution, it has been frequently declared that these
rules are more fanciful than real, and that most of the cases
on the subject resolve themselves into a consideration and
determination of the question whether or not the changes
were suspicious or otherwise. In 2 C. J., pp. 1273-4-5-6, these
rules are laid clown aud then it is said:
"1Vhere the alteration is suspicious in itself this rule does ·
not obtain, and the presumption of alteration before execution \viii be overcome and the burden will rest upon the party
offering the instrument to explain 'it,'' and on page 1278 of
the same authority, this is said:
''The foregoing general views as to the burden of proof
and presumption \Vhic.h will attend an apparent alteration
are subject in many, if not most, of the cases, to the qualifi-cation as to the appearance of the instrument as suspicious
or otherwise. Thus the rule requiring a party to explain
apparent changes is applied where those changes are. of such a
character as to raise a suspicion against the instrument.''
And in 1 Rul. Cas. Law, pp. 1041-2, Sees. 74-5, where a
large number of the cases are collected, it is said to be the
general rule that the presumption of law is that an apparent
alteration 'vas made before the execution of the instrument,
but that,
"The view is maintained by some authorities, however, that
an apparent alteration will be presumed to have been made
after the execution of the instrument which appears to have
been altered. It has been said that this doctrine arose from
a misconception of certain early English cases 'vhich were
based upon the Stamp Acts and are applicable only to negotiable instruments, though this has been denied and the doc-
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trine asserted to be founded in reason. 'Vhatever may have
been its origin, this harsh rule would seem to be unsound on
principle, and is but little followed. The law never presumes
fraud, and it is, moreover, not only harsh, but opposed to
general experience and modern commercial usage to assume
that all instruments are issued without erasure or blemish
of any kind.''

In an extended note on the subject to Thorpe v. J a'rn·ison,
.39 L. R.. A. (N. S.) 100, the annotator quotes on pages 101
from S1nith v. 1J1cGowan, 3 Barb. 404, in part as follows:
"In early times, when fe,v, and perhaps none, of the jurors
c.ould read or write, and when deeds w·ere dra,vn only by men
of a particular profession, and when the n1les of pleading required the actual production of the deed, corresponding in
all respects with the profert, tl1ere 'Yas some propriety in
the strictness contended for. But that extremely rigorous
rule is not adapted to modern times. The rules of evidence
should conform themselves to the customs and wants of society. It is this plastic principle which modifies or dispenses
·with a rule where the reason for the rule requires it, that
imparts to the common law its highest value. A large proportion of deeds are drawn by the parties or their neighbors, who are not professional men; and if the doctrine of
Pig·ot 's Case, 11 Cook 26, and the Touchstone should be rigorously applied to every erasure, interlineation or obliteration, titles would be disturbed to an inc.aleulable amount.
This would certainly be the case, if we are to presume that
every alteration or erasure ''ras fraudently made after the
execution of the deed."
A.nd this note furtl1er quotes on ·page 102 from J orrla/J'J, v.

Btu-aTt, 23 Pa. 244, as follows:
'' ''7hen 've look at a 'vritten instrument containing an interlineation or erasure 'vithout reference to contested rights,
the natural and fair presumption doubtless is that the alteration "ras made before the signature, because if altered
f.lfter execution, it would be forgery, which is never to be
presumed. Instruments of writing executed with the solemnities appointed by law are, like the men who made them, to
he presumed innocent, until some circumstance is shown
to beget a counter-presumption."
And on page 113, the annotator remarks that while the
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Courts seem to be in direct conflict as to the general r.ules,
i;hat they all arrive at the same conclusion in that they aU
agree that a suspicious alteration will be presumed to have
been made after the execution of the instrument,. and he says:
''In general, whenever an instrument labors under sn~
picion from an apparent alteration, in the legal sense of that
term, the presumption is that the alteration was made sub-·
sequent to execution, and the party claiming under or offering the instrument in evidence is required to explain and
remove such suspicion and overcome the presumption. * * >;·
In Cox v. Pal'mer, 1 :nicCray 431, 3 Fed. 16, after stating that
he thinks the conflict in authority npon this point is apparent only and not real, ~IcCray, C. J., goes on to state the
one rule that in his opinion governs in all these cases as follows: 'If the interlineation is itself suspicious, as, if it appears to be contrary to the probable meaning of the instrument as it .stood before the insertion of the interlined words;
or if it· is in haud,vritiug different from the body of the instrument, or appears to have been written with different ink,
-in all such cases if the Court considers the interlineation
suspicious on its face, the presumption will be that it 'vas an
unauthorized alteration. after execution. On the other hand,
if the interlineation appears in the same handwriting· with
the original instrument, and bears no evidence on its face
of having· been made subsequent to the execution of the instrument, ·and especially if it only makes clear what was the
evident intention of the parties, the law will presume that it
was·made in good faith, and before exec.ntion.' 1 '
It is this existence .of suspicious circumstances that distinguish the Virginia cases on the subject holding to the contrary from the case at bar. It will be kept in mind just what
the alteration and changes in the bonds sued on in this case
'vere which consisted almost entirely, even if made after
execution, of filling in in the natural and appropriate way the
blanks which ·were alleged to have been upon the face of the
bond at the time of the execution.
. In Priest v. TVhitalcer, 78 Va. 151,- words of a very material
bearing were interlined in the contract under investigation
where no space was left for any interlineation, and were in
different ink from the balance of the contract. In El,qin v. ·
Hall, 82 Va. 680, a receipt was exhibited in evidence which
was plainly altered as to the amount, the alteration of the
amount being written in a very different hand from the body
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of the receipt. In 11odnett v. Pace, 84 Va. 873, suit was instituted upon a bond and a plea of non est facto·m 'vas interposed, and upon the trial it appeared that the date of the
bond sued on had been so changed and altered as to prevent
the application of the statute of limitation. In Slater v. 1lfoore,
86 Va. 26, a check was offered in evidence to show a· valuable consideration f.or the conveyance which 'vas attacked
in that suit. In speaking of the check the Court said:
''The figures $1,600, on the upper lefthand corner of the
check appeared to have been tampered with, and in the body
of it, where the words 'sixteen hundred' are written, it had
a plain erasure obvious to the naked eye."
And so in Consun~er' s Ice Co. v. J enwi1tgs, 100 Va. 719, the
under investigation had two. material interlineations written into the contract 'vith different ink. All of
these w'ere declared to be suspicious circumstances and the
decision in all of these cases rested upon the rule stated in
Priest v. -Tl'hitaker, and in Hodnett v. Pace.

~Contract

''But if any ground of suspicion is apparent upon the face
of the instrument, the la'v presumes nothing but leaves the
question of the time when it was clone, as well as that of the
person by whom, and the intent wit~ which, the alteration was
lnade a.s matters or fact to be ultimately found by the jury
upon the proofs to be adduced by the party offering the instrument in evidence.''
It would seem clear, then, that the Virginia cases above
cited constitute no basis or authority for the holding of the
]ower Court in this case that the presumption of law was
that the filling in of the blanks alleged to have been left in
the bonds sued on must be presumed to have been made after
execution, a1Hl that the burden of proof rested upon your petitioner to show that. the alleged blanks had been filled in
before the signatures of the principal and sureties had been
made.
Certainly the foregoing rule seems to be directly contrary to the holding of the Court in Ra.msey v. :AfcOue, 21
Gratt. 349. In this case there was an agreed statement of
facts from which it appeared that an interlineation was made
in the bond, but this statement did not sho'v when the interlineation was made. The ·Court in its opinion on page 353,
said:

-------
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''It is argued that it is a material alteration, and unexplained, and the bond being in the custody of the person who
produced it and claims under it, the presumption of law is,
that it 'vas made subsequent to its execution, and with the
consent of the obligors. \Vhether or not it is a material alteration, I deem it unnecessary in this case to inquire. Admiting: the fact.s as stated, to have been agreed, I cannot admit the conclusion of law as drawn from them. If such conclusion be fairly deducible from the facts stated, it is not a
conclusion of law, but a conclusion of fact; and cannot be
drawn by the 'Court in a special verdict, or case agreed. And
not being found, the Court in pronouncing the conclusion of
law upon the facts, cannot deem it to exist. But I would not
be understood as hidicating an opinion that such a conclusion of fact is warranted from the facts a.gTeed. Upon this
question there has been some coi1trariety of opinion. ~rhe
rule of the common law seems t.o have been, that an alteration
or interlineation in a deed, in the absence of any opposing
testimony, would be presumed to have been made before the
deed was finally executed; because the law will never presum fraud or forgery in any person. * * * ...t\.lso in note 1 to
the text which I have quoted, it is said that 'it is generally
ag-reed, that inasmuch as fraud is never to be presumed,
therefore, if no particular circumstances of suspicion attach
to an altered instrument, the alteration is to be presumed innocent, or made prior to its execution.''' .
And the reasoning of the Court in such cases as Buri1ett
·va. 184, and Elliott v. lJ·nited Realty Cf)rporatiou., 144 Va. 752, seems to proceed upon the theory that an
alteration or interlineation is presumed to have been made
before the execution of the instrument, and that proof is required from the party claiming that such alteration was made
after execution to sho'v that fact, other"rise the Court would
not so hold.
v. Young, 107

4. THE TESTil\fONY FOR PE·TITIONER. WAS SlJFFI. CIENT TO o·vERCOl\1:E PR-ESU~fPTION.
As to the bond executed in 1924, it was admitted by your
petitioner that the names of the deputy and of the sureties
and the amount of the bond were interlined subsequent to
execution, and there seems to be no conflict in the evidencA
as to the rest of the bond. The real issue arose over t11e
bond executed in 1920. As to this bond, the testimony on behalf of your petition~r was that the portion of the bond which
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appears to be in typewriting and which contained its condition was filled in on the typewTiter at the bank of which :&,Ir.
Anderson was President; that with this bond and every other
bond filled in on this typewriter the same course was pursued, namely, that the typewriting was done at the bank on
the typewriter owned by the bank and before its execution
lly anyone. Tl1at as to the manuscript portion, the 'vritjug was done by C. E. Pearson, who was then a clerk in the
office of said James L . .Anderson as Treasurer of Buckinglutm County, and that all of the manuscrip,t portions of this
l1ond were in his l1andwrith1g except the names of the suretics, and t11at all of l1is writing on this bond was put upon it
before execution.
Your petitioner contended in the Court belo,v, and now insists, that the internal evidences apparent upon the face of
the bond itself were conclusive of the question as to the time
'dwn these blanks ''"ere filled whetl1er in typewriting or in
manuscript; as appears from an examination of tl1e bond itself it was printed upon ordinary paper; that at or before the
time it was delivered to J. D. .Ayers for him to secure the
signatures of his sureties, it had been folded and the crease
of the fold shows_ breaks in the glaze upon the face of the paper, leaving tlw paper itself along the line of these folds
somewhat rough, so that it ·would be practically impossible to
lu1ve written over and through these creases and breaks in
t.he line of the fold in the smooth and even way in which they
now appea1·. These considerations appear to be more than
:ample to havo overcome the presumption, if there was such
presum.ption, tlwt these blanks 'vere filled after execution.
5. But even if it be conceded for the sake of argument that
the filling in of blanks in a printed from of instrument constitutes a material alteration, and tl1at the filling of blanks
in this case constituted a. material alteration; and even if it
"'ere further conceded that the presumption of law was and
is that said blanks were filled after the execution of the in-strument by the principal and the sureties, still it seems clear
that the evidence introduced on behalf of your petitioner in
Tegard to tlie filling in of the blanks in the bond executed in
1920 was abundantly sufficient to sustain a recovery, and
w-ould require a recovery by your petitioner. The only evidence introduMd on behalf of the defendants was their own
testimony, and altl1ough James L. Anderson, the payee of
the bond sued on, was dead, the Court belo'v did, and must
necessarily have predicated the decree complained of in this
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petition upon the sole and uncorroborated testimony of the
defendants. This seems clearly contrary to the provisions
.of Section 6209 of the Code. Atlant·ic Coast Realty Co. v..
Robinson, 135 Va. 247, and B·urtmL v. lJiansmt> 142 Va. 500.
ASSIGN~IENTS

0]' ERROR.

(1) Your petitioner, therefore, assigns as error that the:
Court below held that the filling in of the blanks in the printed
form of the bonds. sued on in this case constituted a material
alteration of the bonds 'vhich avoided the liability of the defendants thereunder, if made after execution.

(2) That the Court below erred in holding and decreeing
that there could be no implied authority for the filling in of
these blanks, but on the contrary that the authority to fill
in these blanks must be expt~ess and under seaL
(3) That the Court erred in deciding ancl decreeing that
the presumption of law was and is tl1at the :filling in of these
blanks was made after execution by the defendants, and that
the burden of proof of showing that the blanks were filled in
prior to the execution by the defendants of the bo.nds sued
on was upon your petitioner.
( 4) That the Court below erred in I1olding and decreeing
tliat the testimony offered on behalf of your petitioner was
not sufficient to overcome the presumption that the blanks
were filled in after execution, or to sustain the consequent
burden of proof of showing that the blanks wer0 filled in prior
to the execution of the instrument.
(5) That the Court below erred in deciding and decreeing
that the defendants were not bound upon the bonds sued on
and dismissing tile bill, since such a decision. and decree were
necessarily based upon the uncorroborated testimony of the
defendants.
( 6) That the Court below erred in holding an~ de·creeing
that taking all of the evidence into consideration that there
could be 110 recovery by your petitioner against the defendants. The testimony offered by your petitioner and the internal evidence resulting from an inspection of the bond itself, which original bond your petitioner will endeavor to
J1ave laid before this Court by proper proceeding·s for its
inspectio11, was such as to leave no reasonable doubt that the
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blanks in this printed form of bond had been filled before it
was folded and delivered to Ayers to be executed.
For all or which reasons, your petitioner prays that the
decree complained of herein may be reviewed and reversed
by this Honorable Court, and that the defendants may be
11eld liable to your petitioner under and for the amount set
out in the bonds sued on in these proceedings.

JNO. B. BOATWRIGHT and
A. B. DIOK:INS'ON,
For Petitioner.
I, A. B. Dickinson, an attorney practicing in the Supreme
Court of Appeals of v.,..irginia, do hereby certify that in my
opinion the decree of the ~Circuit Court of Buckingham County
above complained of herein should be reviewed by said Supreme Court.
A. B. DICKINSON.
Received April 1, 1929.

P. W. C.
Appeal allowed.

No bond.
PRESTON W. OAl\IPBELL.

Received April 10, 1929.

H. S. J.
Al\IENDED AND

SUPPLE~IENT.A.L

BILL:

rro the lion. H. F. Hutcheson, Judge of the Circuit Court ot

Buckingham County, Virginia:
Your complainant, Carrie A. Word, Adimintsratrix o£
I.J. Anderson, deceased, la.te Treasurer of Buckingham
County, 'vould rcspeetfully show unto the Court that on Novembor 30th, 1927, she filled her original bill in this cause to
which upon demurrer being filed she has made certain alterations and amendments and would now respectfully show unto
the Court the following case:
~James

That the said James L. Anderson was Treasurer of Buck.
ingham County for many years prior to. his death in No.

-~

~uprem~
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vem)Jer, 1926; that J. ]). Ayres was appointed his Deputy for
the term beginnii)g January 1st, 1920, al).d that on :Lvlay 13th,
1920, the said J.D. Ayres executed a certain bond as follows,
to-,vit:
"I~ow

all men by these presents, that we, J. D. Ayres,

J:. B. Bown, A. H. vVilliams, 0. R. Jeffrey, \V. A. Lesues
and H. J\ti. "VVhite are heltl and firmly bound unto James L .
.Anderson, Treasure rof Buckingham County, in the sum of
Three Thousand Dollars, to the payment whereof, well and
tnlly to be made to the said James L ...A.nderson, Treasnrer,
as aforesaid, we bind ourselves, and each of us, our and each
of our heirs, executors, and administrators, jointly and severally, firmly by these presents. And we hereby ·waive the
benefit 0~ our exemption as to this oblig·ation, and any claim
or right to discharge any liability to James L. Anderson,
TreaSlJrer as aforesaid, arising under this bond, or by virtue
of said office, post or trust. Sealed 'vith our seals and dated
this 13th_ D~~ of ~:lay, 1920.
The condition of the abov-e oblig·ation is such, That v.rhereas, J. D. Ayres 'vho has been duly appointed and qualified
as Deputy Treasurer for James L. Anderson,
page 2} Treasurer of Buckingham County and being required to give bond that he will collect all tax tickets placed in his hands and pay over same to said Treasurer
a.t least once a month that he will make his delinquent return~
on the first day of July in each year, and his final settlement
on or before the first day of October in each year, and that
he will faithfully perform all duties pertaining to Raid Office, post or t-rust of Peputy Treasurer as aforesaid.
Now, therefore, if the said tT. D. Ayres, Deputy Treasurer,
as aforesaid, shall faithfully discharge the duties of his Office, post or trust of Deputy Trea.surer then this obligation
to be void, otherwise of_ remain in full force and virtue.
J.D.- AYRES
J. B. BRO,VN
A. II. 'VILLIA.l\180. R. JEFFREY
W. A. LESUETJR
H. 11.- "\VHITE

(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)

That H. M. White, one of the suretie~ on the said bond,
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is now dead and that he was insolvent a.t the time of his death
and all of the assets of his estate have been applied towards
the payment of his debts leaving his estate largely indebted
to numerous creditors.
'l,ha.t the sai~ tT. D. Ayres continued to act as Deputy Treasurer for the sa1d James L. Anderson during the whole of the
said term and that he was re-appointed by the said James L. ·
And~rson when tl1e said Anderson was· re-elected and began
serving a second term on January 1st, 1924. That the said
Ayres then executed a new bond on the ........ day of Febl'uary, 1924, as follows, to-wit:
"l{.now all men by these presents that' we J. D. Ayres,
.J. B. Bro,vn, 0. R. Jeffrey, A. II. 'Villiams aud W. A. Lesueur are held firmly bound unto James L. Anderson, Treasurer of Buckingham County, in tl1e sum of Six thousand DolJars, to the payment whereof, well and truly to be made to
the said James L. And~rson, Treasurer of buckingham
County, 've bind ourselves, and each of us, our and
page 3 ~ each of our heirs, executors, and administrators,
jointly a11d severally, firmly by these presents. And
we herehy waive· t11e benefit of our exemption as to this obligation, and any claim or right to discharg·e any liability to
the Commonwealth arising under this bond,. or by virtue of
said Office, post or trust, with~ coupons detached from the
bonds of the State. Sealed with our seals, and dated this
............. day of February, One Thousand nine Hundred
and Twenty-four...
THE CONDITION OF THE ABOVE OBLIGATJON IS
SUCH, That whereas, .................... , who has been
duly appointed and qualified as Deputy Treasurer for .James
L. Anderson, Treasurer of Buckingham County, and being
rp!}Uired to give bond that he will collect all tax tickets placed
in his hands and .pay over to said Treasurer at least once a
mouth, that he
make his delinquent returns on the 1st
day of July in each year, and his final settlement on or before the lst day of October in each year, and that he will faithfully perform all duties pertaining to said Office, post or
trust o~ Deputy Treasurer as aforesaid.

-ww

Now, therefore; if. the said J. D. Ayres, as· aforesaid, shall
faithfully discharge the duties of his office, post or trust of

------··
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Deputy Treasurer, then this obligation to be void, otherwise
to remain in full force and ·v:irtue.

J. B. BROWN
0. R. JEFFR.EY
A. H. \VILLIAl\IS
\V. A. LESUEUR
J. D. AYRES

(Seal)
(Seal)
(Seal)
(Seal)
(S'eal}

That the said James L. Anderson was paralyzed· in October, 1925, and from that time until his death in November,
1926~ he 'vas uiuible to attend to the affairs of his Office as
Treasurer and the same was handled in part by your complainant, who is the daughter of the said J.ames L. Anderson,
and in part by the Office force who had previously been in
his employ.
That after the said Anderson 'vas unable' to attend to his
affairs, your complainant made an examination of
page 4 ~ the offiee and found that the said J. D. Ayres was
very much behind in the collection of taxes covering a long period of time; that he had not fully settled his
account for the. year 1920 by the year 1921 for ~1arshall District, he had received $13,888.50, but that he has then indebted
to the said Office for the tickets for that year in the sum of
$1,964.28, balance on the 1921 tax tickets for :Marshall District; that he was also collecting tickets for that year in
Slate River District of said County and he ·had received
$6,734.29, tickets for that year in said District and wa.s due
on October 1st, 1925, the sum of $511.68 for the tickets so
given him for the year 1921 in Slate River District.
For the year 1922 the said Ayres received tickets for ~Iar
shall District in the sum of $14,259.10 for 'vhich he· appears
to have property account.ed; for that year he did not collect
in any District except ~Iarshall District.
For the year 1923, in Marshall District he received tickets
in the sum of $l3,B58.27, 01i which he owned a balance as of
January lst, 1926, $3,192.68.
That in ~larch, 1925, the said J.D. Ayres received tax tic-k- .
ets for the year 1924, that being the first year to which the
second bond applied, in the sum of $13,788.23, for which he
has not fully accounted and by his own calculation, after allowing him credited for a commission and his delinquent
list, he is indebted in the sum of $9,529.45, as of the death of
the said James L. Anderson in November, 1926, but that by
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reason of error, mistake and fraud hereinafter set out, said
sum of $_9,5:!9.45, bala~lCe due on hi~ account is partly chargable aga1n~t account for 1924 tax tickets and partly against
the precedu1g term represented by the first bond, the amount
being due on the said prio! term being $5,352.40, and the
amount due under the second term being $4,177.05.
That it will appear from an inspection of the two bonds
herei11before mentioned and described that with the exception
·
of II. ~L \\Thite, 'vho was a surety on only one of
page 5 ~ the bonds, the sureties thereon are the same. After
the said James L. Anderson was paralyzed the second bond could not be found and the sureties on the first bond
'vere advised by your complainant's attorney that she would
look to them to make good the amount due by the said Ayres,
for the period covered by the first bond and the said sureties.
thereupon went to the said Ayres about January 1st, 1926,
and upon examination of his papers found that he had a total of Tax tickets in his hands considerably less than the
amount that he was due the Treasurer, and that nearly all of
the tax tickets in his l1ands ·were for the year 1924, and that
they thereupon with the intent to defraud complainant's in·testate and for the purpose of relieving tfiemselves of all liability under the first bond conspired 'vith the said Ayres to
collect the 1924 tax tickets and pay the collections thereon
and apply the balances on the ticket for the years 1920, 1921
and 19:!3 and that the proceeds of the 1924 tickets were so
applied during- tho year 1926 by the said Ayres and his sureties so that the balances due for the years 1920, 1921 and
1923 were fully paid off and discharged with the exception
of the sum of $284.:37 for the year 1921 on tickets for ~:far
shall District, for which he was erroneously given credit twice
for the same payment; and that these payments 'vere so applied without the eonsent or kno,vledge of the said James L .
.t\_nclorsou through a conspiracy between the said Ayres and
his sureties.
That in the summer of 1926 the said James L. Anderson
being then somewhat improved in health returned to his office and found the new bond which w·as executed in February, 1924, the same having been placed by him before his
stroke of paralysis in the bundle along with the other bonds
executed in 1924. The said bond was upon a blank printed
fonn being largely filled out with the typewriter and signed
by the principal and all of the sureties as therein set out
'vith the underscored portions of the said bond then in blank
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and the said James L. Anderson having full authority so to
do and with the consent of the principal and sureties on the
said bonds in accordance 'Yith a pencil memorandum which
had been attached to the said bond when it was filed, filled
in the said blanks as shown by the underscored portions in
the bond as copied into tl1is bill and that tllis was done with
the express consent and with full authority from the said
. principal and sureties.
page 6 ~

That after the said second bond was discoYeted
the sureties were then notified and the bond submitted to them and they were called on to make good the
shortage on the second as well as on the first bond, but that
they refused so to do.
After checking over all of the tickets in the hands of the
said Ayres it was found that he held tickets in the amount of
between $2,000.00 and $3,000.00, most of which were entirely
worthless by reason of the age, death, or removal of the parties charged or for some other cause, practically all of the
1924 tickets having been collected and the residue of the tickets covering· a long period of time, some of them being prior
in date to 1920. This checking over having been made in September, 1926, and on the 7th of September, 1928, the said.
Ayres conveyed a tract of land which he then owned in trust.
to secure a note for $2,000.00. payable one year after date and
that there has now been a sale of their property under the
said deed of trust for the gross sum of $710.00 which after
deducting a commission of $35.50, $2.00 for advertisement and
$·5.00 for a deed leaves a balance of $(-)'67.50 to be credited on
the said note of $2,000.00 which represented a part of the
indebtedness of $9,529.45, but as the error of the double credit
of $284.37 on the 1921 ticket had not then been discovered,
the balance after deducting the $2,000.00 from the apparent
balance of $9,245.08 amounted to $7,245.08 and for this amount
the said J. D. Ayres confessed judgment in the Clerk's Office
of Buc.kingham County; that on the said judgment the sheriff
of Buckingham County by execution collected $75.00 as of
September 1st, 1927, so that the said Ayres is now justly indebted to the said ,James L. Anderson in the sum of $8,786.95
with interest on the respective balances thereof from the
time that the annual settlements should have been made, no
interest having been calculated in the said principal sum.
Complainant would show unto the Court that the improper
credits which wete allowed the said J. D. Ayres on his ac-
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counts for the year 1920, 1921 and 1923 the period
page 7 } covered by the first bond were as follo,;s, to-wit:
. .Tan. 18, 1926, 1\farshall District, 1920 Ticket
l\Iarch 24, 1926, :1\farshall District, 1920 Ticket
April 9th, 1926, :Niarshall District, 1921 Ticket
(This iteni was previously credited to the account)

573.16
269.06
284.37

lVJay 7th, 1926, 1\Iarshall District, 1921 Tickets
l\fay 6th, 1926, Slate B.iver District, 1921 Tickets
. .Tan. 8th, 1926, 1\fa.rshall District,
Jan. 21.st, 1926, l\farshall District
J·an. 29lli, 1926, 1\Iarsl1all District,
Feb. 1st, 1926, 1\Iarshall District, 1923 Tickets
Feb. 12th, 1926, 1\Ia.rshall District,
Feb. 24th, 1926, l\Iarshall District
1\farch. 9th, 1926, l\Iarshall District
April 1st, 1926, 1\Iarshall District
April 9th, 1926, 1\farshall District

982.14
511.68
329.34
185.21
411.89
570.92
204.90
327.20
230.43
275.00
257.00

TOTAL

$5,352.40

Your complainant would further show unto the Court· that
she has paid out of the said Anderson '·s estate all of the'
State Taxes and County Levies due to the said State and
County and has been discharged and released therefrom so
that the sums now due by the said Ayres are wholly the property of tl1e said Ander.son estate.
Complainant would further sl1ow unto the Court that she
believes the said . A.yres is insolvent and that nothing can be
recovered from him as all that the sheriff has made bv an
execution in his hands for six months was about $75.oo·· and
your complainant ha.s sold all of his real estate under the
aforesaid deed of trust.
Complainant w-ould show unto the Court that the said
Ayres and l1is sureties have conspired together to defraud
her said intestato estate by applying the proceeds of the 1924
ta...'C tickets in the sum of $5,068.03 to the payment of taxes due
for tl1e period covered by the said first bond for $3,000.00
and in addition has improperly received credit hYice for the
same payment of $284.37, making the total amount due for
the period covered by the first bond of $5,552.40.
Complainant would show unto the Court that she believed
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that the second bond as well as the first bond is good, but
that while defendants admit the proper execution of the first
bond they claim tliat the second bond is invalid by
·page 8 reason of certain blanks therein, but complainant
would show unto the Court that at the time the
bond was executed by said defendants it was the intent and
purpose of the said James L. Anderson and of the said defendants that it should be filled up as it was filled up and it
was signed by them w·ith the express understanding ancl
agTeement that it was to be filled up after it 'vas signed and
the same was clone with the full consent and acquiescence of
the said defendants; that the said Ayres would not have been
appointed as Deputy except and until he- had furnished a good
and sufficient bond in the amount named but that when he
took the form out to have it signed he did not know what
persons he could obtain as sureties and therefore left thenames blank tolling the sureties as to what amount the bond
was to be filled in for and they signed the bond with full
lrnowledg·e that they assumed the liability as sureties of said
Ayres, I>eputy 'rreasurer, that they never made any inquiry
at the Treasurer's Office to ascertain what 'vas the state of
the Account of the said Ayres until Complainant's Attorneys
took the matter up with them and that then it 'vas that efforts .were made by them to have the said Ayres close· up· his
old accounts.

r

Complainant believes and charged that both of said bonds
are good and valid oblig·ations on the part of the makers and
that they should he held liable therefor, but as there is no
dispute about the first bond complainants would show unto
the Court that they should not be allowed to use money acquired by the said Ayres under the second bond 'vith the .same
sureties to pay off and discharge oblig·ations for which they
were bound under the first bond.
That the proceeds of the 1924 tax tickets were· applied
to the indebtedness of the prior term as hereinbefore set out
by the express direction, consent and connivance of the said
Ayres and his sureties, all of them knowing that Ayres was
then in default in the sum of more than $5,000.00 on the
period covered by the first bond and that this ·was clone with
the intent on the part of the sureties to obtain their
page 9 ~ ow11 exoneration by securing credits on their debt
to which it 'vas not properly entitled and that the
said James L. Anderson or anyone having authority under
him, did not have notice of the source of the payments and
did not with such knowledge, consent to or acquiescence in
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the application of the proceeds of the 1924 tax tickets to the
indebtedness for the years 19:20, 1921 and 1923.
For as much therefore as complainant is without remedy
save in a Court of ·Chancery 'vhere matters of this sort are
alone and properly cog11izable, complainant prays that she
may be allowed to file this, l1er amended and supplemental
hill; that the said .J.D ..Ayres, \V. A. Lesueur, 0. R. Jeffrey,
A. H. \Villiams and J. B. Brown may he made parties defendant to this amended and supplemental bill and required
to ans,ver same, but nof under oath, answer under oath being· waived; that all proper process may issue and ordered
be entered, that an account may be taken showing the amount
of the proceeds of the H)24 tax tickets "rhicb have been applied by the said Ayres in the discharg-e of his ohlig·ation for
· 1920, 1921 and 1923, with the balance due thereon and sho·wing the amounts due under the ·said first and second bonds;
that the payment of the said bonds may both be inforced
against the obligors, and eomplainant prays for all other relief, both general and special as the nature of her ease may
require and to e(1uity seem meet and proper. And she will
ever pray, etc.
OARRIE A. V\TQR.D,
Admx. of James L. Anderson, Deceased.
By Counsel.

A. B. DICI\INSON,
I-IUBARD & BOAT\VRIGI-IT,
p. q.
page 10

~

DEl\IURR.ER. TO .Al\IENDED BILL.

The Demurrer of W. A.. LeSueur, 0. R. Jeffrey, A. 11.
\Villiams and J. B. Brow·n, defendants, to the amended bill
of complaint exhibited against them by the aforesaid complainant, in the Circuit Court of Buckingham County and
filed at the l\Iarch Term, 1928.
The said defendants demur to the said bill and say that
the same is not sufficient in law,. and as grounds of thier said
demurrer state the following-, among others:
(1) The said bill is without equity a11d the complainant
has a complete and adequate remedy at law.
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( 2) The said bill docs npt sufficiently allege the exec.ution
and delivery by these defendants of either of the two alleged
.
bonds descabed therein.

(3) The said bill is multifarious in that, among other
thing·s it seeks to combine in one suit a recovery upon bonds
executed by different obligors.

(4) The said bill does not make parties defendant all of
the parties in interest in that the Administrator of H. ~I.
White, one of the obligors on one of the two said bonds sued
on, is not made a party defendant.
(5) The said bill is insufficient in that, among other things
it does not sufficiently put the said defendants upon notice
of what they must meet in that while it seeks a recovery hecause of the alleged failure of the defendant, J. D. Ayres,
properly to account for the proceeds of tax tickets collected
by him, the said bill does not specify the particular tax tickets as to which it is alleged he is in default nor properly
segregate as between the two periods of the h\-ro alleged bonds
tn question the claims against him and the other defendants,
nor does it set out which of the said tax tickets placed in
the hands of said . Ayres ai)d remaining in his
page 11 ~ hands uncollected by him are included in the claims
soug·ht to be enforced against the said defendants,
it appearing from the said hill that a recovery is sought from
the said defendants for the .full amount of tax tickets delivered to the said J. D. ·Ayres for collection, whether or not
he collected the same, and if further appearing from the said
bill that the said J. D. Ayres has and had in his hands uncollected a considerable amount of the said tax tickets for
which a recovery is sought herein. And tl1e said bill is otherwise insufficient also in its alleg·ations of the particulars of
the elaims alleged against defendants.
( 6) It appears from the allegations of the said bill that as
to the bond alleged therein to have been executed as of February, 1925, after as is alleged it had been signed by these
defendants and had by some one not disclosed by the said
hill been delivered to the said Anderson,· the said Anderson,
without legal authority from these defendants, filed in certain blanks therein, thereby undertaking to make it a different
instrument from that which is alleged to have been signed by
these defendants, these defendants are not bound upon the
said alleged bond.
(7) It is not alleged that these defendants were parties to
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the proceeding iu which a judgment against the said J. D.
Ayres was obtained in the amount of $7,245.00, as is set out
in the said bill, and these defendants are in nowise bound
thereby, ruld if it is sought to recover from these defendants
any part of the said amount, or other amounts, these defendants are entitled to be put upon notice in the said bill of
each and every item of the claim against them and of the
grounds thereof.
(8) The said bill does not alleg-e that the said Jas. I..J. Anderson upon his pai't complied with the conditions of the·
said bonds, nor performed the duties that he owned defendants thereunder to require of the said J. D. Ayres monthly
settlements of collections and the making of delinquent returns on tl1e first day of July in each year and his final settlement ou or before the 1st day of October in each year,
neither does the bill allege that upon the default of
page 12 ~ the said J. D. Ayres in any of these particulars
and conditions of the bond that the said J. L.
Anderson promptly or within a reasonable time after such
default notified the said defendants as alleged sureties on
the said alleged bonds of such defaults, nor did the said tT. L .
..Anderson, before the alleged execution or the alleged deliv-ery or the alleged alterations of the said second bond
notify the defendants as alleged sureties of such defaults, as
it was his duty to do, and having failed so to do and breached
his said duties to the said defendants, the said Anderson and
Complainant are estopped to hold. these defendants upon the
.said alleged bonds.
(9) It appears from the said bill that the said Ander-son
.accepted funds from the said J. D. Ayres in full satisfaction
of the claims against him for the tax tickets ·delivered to
him during the period covered by the first of the said alleged
bonds, and the said Anderson and the said Complainant have
no legal right to recover any further or other amount from
these defendants under the first of the said allege~ bonds.
(10) The said hill contains no sufficient allegations of facts
to support charges of fraud nor of lack of knowledge of the
said Anderson of the sources from 'vhich the· said Ayres procured funds with which to sa~tisfy the claims and which funds
were accepted by the said Anderson in satisfaction of the
-claims alleged during· the period alleged to have been covered by the first alleged bond.

AUBREY E. STRODE,
p. d.
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pag-e 13 ~ANSWER OF "\V!L A. LESUEUR AND OTHERS
Filed at the

~Iarch

Term, 1928.

The answer of \Vm ..A. :Lesueur, 0. 1~. Jeffrey, _1\.. H. vVilliams, and J·. B. Brown to the amended bill of complaint exhibited against them and J. D. Ayres by Carrie A. \V ord,.
Administratrix of James L. Anderson, deceased, late Treasurer of Buckingham County, in the above entitled cause in
this Court:
For answer to the said bill or to so much thereof as they
are advised that they should ans·wer, these respondents, without waiving but on the contrary expressly insisting upon
their demurrer heretofore filed to the said hill and any nmeuclments thereof made before the filing of tllis ans,ver, and particularly insisting upon the grounds of the said demurerr
which set out the lack of jurisdiction of this Court as a
·Court of equity to entertain the said bill, 'vhich grounds are
hereby referred fo and the statement thereof prayed to be
repeated herein and renewed as a plea to the jurisdiction of
this Court, answering; say:
(1) These respondents crave OJ!er of the said alleged honcts
set out in the said hill and pray that the said complainant
may be required to exhibit the same and file the originals
thereof 'vith their said bill, for all proper purposes.
(2) vVhether or not the said J. D. Ayres executed and delivered the said two alleged bonds respondents have no personal knowledge and demand strict proof of the allegations of
the said bill in regard thereto.
(3) These respondents deny that they executed or deliYered or authorized a!1yone else to execute and deliver the said
bonds for them in the manner and form alleged in the saicl
bill, and demand strict proof of all such allegations of the
said bill.

(4) Respondents deny that the said I-I. 1L \Vhite, one of the
alleged sureties on one of the said bonds, died leaving· no
assets that might be ratably applied towards an:v obligation·
that he might be under by reason of the said alleged bond,
and respondents aver that his personal represenpage 14 ~ tative should be impleaded as a necessary and
proper party defendant to this cause if this Court
is to retain jurisdiction thereof.
/
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( 5) As to the said alleged bond alleged to haYe been given
1Iay 13th, J9:20, your respondents aver that full and complete satisfaction and settlement of all liability thereunder
was made betw·een the said J. D. Ayres and the said James
L ..A.nderson in the life-time of the snicl Anderson, and if
such settlement was not made your respondents aver that the
said James L. Anderson failed to advise them thereof before
the second said alleged bond was given, and further failed
to require, as was his duty, compliance from time to time by
the J. D. Ayres with the terms and cOiiclitions of the said alleged first bond, and wholly failed in his duty to respondents
to advise them from time to time of the failure of the said
Ayres to comply with the requirements thereof as to making
collections and monthly and final settlements, and the1·eby and
by reason of such failure ai1d default on the part of the said
Anderson he and the complainant are estopped to enforce lia-:
bility under the said alleged bond against your respondents
who are fully discharged and released therefrom.
'
(6) Likewise as to the said alleged bond executed in February, 1924, resp01~dents deny the exeention and delivery
thereof in the manner and form alleged, and further aver that
the said Anderson likewise failed in the partieulars indicated
as to the first aforesaid bond to discharg-e his duty to the said
respondents, to ret.tnire the settlement of the said . A. yres and
to inform respondents of any alleged defaults thereunder
from time to time, and thereby respondents aYer that the said
. Anderson· aud the said complainant are estopped to enforce
liability thereon agaii1st respoudents, who arc fully released
and discharged from any liability thereunder.
r

(7) Respondents further aver that any such changes, alterations and additions as were made to the said bonds as alleged in the said bill, and any other alterations, ehanges and
amendments, if any there are, 'vcre made wholly
page 15 ~ w·ithont authority from said respondents and said
respondents are not bound thereunder as to either
of the said two bonds.
(8) Respondents aver that they are not responsible or
hound for the failure of the said J. D. A vres to make collections of any of the tickets entrusted to Iiim, and that in any
aspect of the case they would be entitled to a credit upon
their alleged liability for any such tickets as were not collected by the said J. D ...A.yres.
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(9) Respondents further a\~er that they ·were not parties
to the proceeding·s by which the judgment alleged in the said
bill was obtained against the said J. D. Ayres and that they
are liable for no part thereof.
A.nd respondents fnrtlfer deny auy and all allegations of
fraud or intent to defraud on their part, nor have they consented nor acquiesced in any changes made in either of the
_ said bonds.
·
(10) Respondents deny that the said complainant is en
titled to have the alleged collections made by the said J. D.
Ayres credited upon the said alleged second bond, but re
.spondent.s aver that the said James L. ·Anderson and complainant are bound hy the settlements made between the said
Anderson and tho said Ayres, regardless of the particular tax
tickets upon which the collections were made and without regard to the particular alleged honcls upon which credits were
given as between the said Anderson and the said Ayres.

Further in this l'egard respondents are informed, believe
and charge that in applying the s~1icl collections and making
the said credits the said Anderson and the said Avres followed the same course of dealing that had been c01isistently
prac.ticed between them throughout tho period of 1920 .to
1927.
(11) It may be and respondents do not deny that they
signed certain papers presented to them by the said J. D.
Ayres at his solicitation and upon representations made by
him, and it may bo that the signatures to the two
page 16 ~ alleged bonds sued upon are in the hand·writing of
respondents, and if so upon the production of
these papers and the filing of them with the bill as is prayed
for in this answer respondents will not deny their said signatures, but they do aver that no part of the body of the said
papers was in their handwriting and the papers signed by
then1 did not contain the rna tter set out in the alleged copies
of the two alleged bonds sued upon, set out in the said bill,
nor did they authorize anyone to change for them the contents of any papers signed by them at the instance of the
said J. D . .1\..yres about the times alleged in the said bill, nor
did they ratify and approve such chang·es as were made, if
any, in the said papers signed by them, and they demand
strict proof of the textual parts of the said alleged bonds
sued upon in every particular, including proof of ho·w much,
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if any, thereof 'vas original printed matter and how ·much,
if any, thereof 'vas originally left blank, and how ~uch, if
.any, of the said b1anks ·were afterwards filled in by type"Titer or handwriting, and .by whom and by what authority
.any and every change was made and when made, and for
what purpose, in any papers bearing their signatures which
may be sued upon o·r inb;oduc.ed in evidence in this case.

Because of the reasons, facts, and consideration hereinabove set forth, and particularly because material alterations
'vere made without authority in the alleged writings sued
upon, if they no'v appear to bear the sig-natures of respondents, and because of the laches and failure of duty upon the
part of the said Anderson to respondents, as alleged sureties
of the said .Ayres, and because of the failure to credit upon
the said alleged obligations outstanding tax tickets which
'vere not in fact collected by the said ·Ayres, and because, as
respondents have been informed, that if the said Ayres were
given credit in the settlement of his account with the said Anderson for all of the tax tickets which 'vere delivered to the
said Ayres hut 'vhich he did not collect, the said
page 17 ~ Ayres would remain un<;ler no obligation to the
said Anderson, or his estate and no balance would
be due by the said .A.yres to the said estate, respondents are
not bound upon the said alleged oblig·ation and no amount
is due. by them to the said complainants .
. .l\.ud
.
now having fully answered respondents will ever
pray, etc.

WILLIAM A. LESUEUR.,
0. R. JEFFREY,

A. If. WIT..LIA~iS',
J. B. BROWN,
By Counsel.
STRODE & I~Dl\fUNDS, p. d.

State of Virginia,
County of Buckingham, to-wit:
Personally appeared in the said County before the undersigned Notary Public William A. J..Jesueur, 0. R. Jeffrey, A.
H. vVilliams and J. B. Brown, who being duly sworn made
oath that the things stated in their above answer to the bill of

----------------
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James L. Anderson's Administratrix are true to the best of
their kno,vledge and belief.
\V. A. LESUEUll,.

0. R. J"EFFR.EY,
A. H. vVILLIA~IS',
J. B. BHO\VN.
Subscribed and sworn to before 1ne by Wm....A... Lesueur,
0. R. Jeffrey, A. H. \Villiams and J. B. Brown in my County
aforesaid.
~fy

commission expires on the 20 day of tT nne, 1931.

Given under .my hand this 1:3 clay of Febrnray, 1928.

W. H. \VI LLI.t\.::\IS,
Notary Public.
Buckingham County, Virginia.
·page 18 ~ The depositions of ~Irs. Rebecca F. Eldridge and
others taken before me, H. fl. ~Ioss, Commissioner
in Chancery of the Circuit Court of Buckingham County at
the law office of I-Iubard & Boatwright, Buckingham, \Tirginia, on the 19th day of April, 1928, beginning at noon, pursuant to notice hereto attached, and to be read as evidence
on behalf of the plaintiff in a certain suit now pending in the
Circuit Court of Buckingham County, wherein Carrie A.
Word, Administratrix of James L. Anderson, the Plaintiff,
and W. A. Lesueur, and others, the defendants.
Present: A. B. Dickinson, John B. Boatwright, Counsel
for the Plaintiff.
Present: Aubrey E. Strode, Counsel for fhe defendants,
except J. D. Ayres, J. D. Ayres being present in his own
person.
The witness,
1\fRS. REBEGC~ F. ELDRIDGE,
being of la,vful age and first duly sworn, deposes as follo,\rs:

Q. Please state your residence and occupation.
A. Bucki.ngham, Deputy Treasurer for H. E. Griffin,
Treasurer.
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Q. Please state whether or not you ever worked lu tho
Treasurer's Office during the term of the late James L. An·
derson, Treasurer, of Buckingham County.
A. I worked from October lst, H)24, until the date of lVf r.
Anderson's doath, that was November 9th, 1926.
Q. vVere you one of the regular Deputies or were you
merely a Clerk in the office 1
A. Clerk in the office.
Q4 As a Clerk in that office did you have any dealings wH.l1
!Ir. James D. Ayres who was a deputy eollector for l\fr. Anderson 1
A. I did.
Q. I now hand you an account book 'vhich started on page
#1 with entry date 1914. Please state what you know about
this book.
A. That book was used in keeping his accounts with his
deputies.
(~. "\Yill you please state what that book shows with regard to the accounts of J. D. Ayres as Deputy Colpage 19 ~ lector for the years 1920-:n-23 and '24, showing
what balance, if any, was clue by l\fr. Ayres on the
period from 19~0 to 1923, both inclusive, on the first of J anuary, 19261
Exception: ~rhis question and answc·r of the witness is excepted on the ground that if the book is introduced in evidence it speaks for itself subject to proper· exception aPd if
the witness is without proper knowledge of the balance her
testimony would be irrelevant. (By A. E. Strode, Counsel
for the defendant.)
·
A. Without going over the figures of ::Mr. Anderson j couJd
not tell about the year 1920.
Q. Please examine this book from 1920 clown through 192G
and state in whose handwriting the entries are made covering
that period.
A. Including that period.
Q. Yes, from '20 do,\"n.
~
A. In 1920, it is in C. E. Pearson's handwriting, the Uckets are charged in his handwriting and the fig·ures are iu
C. E. Pearson's and ~Ir. Anderson's handwriting. That was
page #97, :Marshall District. On page #103, 1921, account
for ~Iarshall District, the tickets are charged again-st ~[r .
...1\..yres in C. E. Pearson's handwriting and the credits are in
~Ir. Anderson's handwriting up to n1arch 15th, 1923, I think.
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No, I could not tell because they have no date at the beginning.
Q. Look on the other side and see if the date is there.
A. No, sir, l\Iarch 15th, 1924, 'vas the last payment credited in 1\{r. Anderson's writing. The last of the entries are
made in my own handwriting. Page #104, 1921 account,
State River District, the tickets are charged ag·ainst l\Ir. J.
D. Ayres, Deputy in C. E. Pearson's handwriting and the
credits are in l\ir. James L. Anderson's writing· up until Aug·ust 6th. The e.redits are in l\Ir . .Anderson's writing to August 6th, 1923, after. that they are in mine. Page #109, 1Iarsball District, 1922 account, tickets are charged
page 20 r against l\Ir. J. D. Ayres, Deputy. Page #105,
1923 account, l\Iarshall District, tax tickets are
charged in the handwriting of James L. Anderson and the
credits are in ~Ir. Anderson's handwriting and in n1ine up
to August 22, 1925. After that the credits are all in my writing. Pag·e # 121, 1\iarshall District, 1924 account tickets are
charged in my handwriting and one credit, September 5th,
1925, in 1\Ir. ~nderson ~s writing. The rest of the credits are
in my handwriting.
Q. Please examine the hook which you have in your hands,
and omitting· the year 1922-, state what amounts of tax tickets
were given l\Ir. Ayres in each of the years named.
Note: Objection and exception by :.Mr. Strode, counsel for
defendants, Lesueur, Brown, "\Villiams and Jeffreys.
This question and the previous questions asked this witness are further objecte_d to on the ground that at this 8tage
of the proceedings in this suit they are immaterial and irrelevant in that the suit being a suit upon alleged bonds 11nless
and until the execution of the alleged bonds be estahlh;hed
by proper evidence tending to show that these defendants
are hound thereon they cannot be held to any accounth1g with
the plaintiff and to endeavor to put in evidence matters of
such an account prior to the establishment of their alleged
bonds sued on is both to follow an illogical and improper development of the alleged case and may also result in tl1e
giving of evidence touching and accounting that will be wholly
unnecessary and this is particularly true where the court has
already held that these defendants are not bound upon one of
the bonds alleged sued on and where the answer of these defendants to the amended bill raises a like issue as to the worth
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of these two bonds, that is to say that if the plaintiff shall
fail to establish the liability of the':le defendants upon either
of these two alleged bonds, the taldJlg o.f evidence
page 21 } of an accounting of between them and the Anderson estate will be wholly unnecessary, immaterial
and irrelevant to any remaining issue in the case. · On the
other hand, even if evidence be introduced tending to establish such liability, then the case may become a proper one
for the Court to refer to a master for the settlemt·mt of the
accounts that may be then in issue, which course. if followed,
w·ould be a saving of expense to all parties besides greatly
promoting to the convenienc~ of the parties and the Court in
dealing with tlle issues. ...
(A. E. Strode, Counsel for defendants.)
Note: At this point counsel for the plaintift! introduces in
evidence the original of a certain bond made by ,r. J). Ayres,
~T. B. Brown, 0. R. Jeffrey, A. H. 'Villiams, and \V..A. Lesueur, dated on the ....... day of February, 1924, and also
.another bond made by J. D. Ayres, J. B. Brown, A. TY. 'ViiHams, 0. R. Jeffrey, ,Y. A. Lesueur and If. ~I. 'Vhite, being ·
dated on the 13th day of lvfay, 1920.
(A. B. Dic.kinson, & J. B. Boatwright, Counsel for Plaintiff.)
By note: In tlw absence of evidence of the delivery of these
.alleged bonds and because the said defendants have filed a
sworn answer putting- in issue both the execution and delivery of any such bonds, as they purport to be, the introduction
of these alleg·ed bonds in evidence 'vithout supporting evidence of their execution and delivery is excepted to.
(By A. E. Strode, Co1insel for defendant.)
Not : These bonds were introduced in evidence at this stage
of the proceedings as a result of a conference between c.ounsel for the plaintiff and defendant with the understanding that
the defendants will as promptly as may be amend their answer or otherwise specify the respects, if any, in which it
will be claimed by the defendants that the bonds have been
.altered, added to or changed in any manner since the signing of the same by the defendants.
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page 22 ~

(A. B. Dickinson, Counsel for the plaintiff.)

Note : The taking of these depositions today 'vere set to
begin between the hours of 9 :00 A. 1\L and 6 :00 P. ~:L The
said defendants and their counsel attended promptly shortly
after 9 :00 A. ~L, but the taking of the depositions 'n1 s deferred by the plaintiff until about noon, with the adjoun1ment
for lunch. It is now 2:40 P. 1\L when these alleged bonds arcintroduced in evidence and as some investigation will be
necessary to determine the exact facts as to the different
handwritings in the ·Said bonds aud the writings thereon of'
different characters and the exact facts and circumstances
of the alleged execution and delivery thereof, it will not l1e
practicable at the present setting to prepare an amended answer setting out the express objections to the papers requested by the plaintiff, but counsel for the defendants hope~
to be able to do so as soon as may be convenient and properly done, and to enable him and his clients further to know
of some of the necessary facts. \\7e 'vill no'v proceed to
cross examine the present witness with regard thereto.
(By A. E. Strode, Counsel for the defendants.)
Note: Counsel for the plaintiff says that he has. no objection to his examining this witness, but that as to any matters
that have not been brought out or referred to in the examination in chief. Counsel for the defendants makes this
'UJ·it'l'ltess there on.

Note: In view of the fac.t that 've understand that this witness actually wrote a part of at least one of these bonds and
may have knowledge as a former clerk in :fiir. ·Anderson's
office of other facts in connection with both of the bonds without waiving the rights to cross examine on the
page 23 ~ subject of these bonds the point is made that this
witness who has been first called by the plaintiff
may be further examined and cross examined as an adverse
and necessary witness.
(By A. E. Strode, counsel for the defendant.)
Note: Counsel for the plaintiff does not concur in the vie"'
that this is an adverse witness or that he has the right to
treat her as such in the course of this examinatio11.
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(A. B. Dickinson, County for the plaintiff.)
CROSS EXA.niiNATION.
By A. E. Strode, counsel for the defendants:
Q. 1\frs. Eldridge, I will ask you please madam to look at
these two papers that have been introduced in evidence, one
dated the 13th day of ~fay, 1920, and the other the Blank day
of Febn1ary, 1924, and please state whether or not you wrote
any part of either one of them.
A. I wrote a part of the bond that is dated the blank day
of February, 1924.
Q~ What part of. that bond did you write
A. "J. D. Ayres, J. B. Brown, 0. R. Jeffrey, A. I-f. \Villiams and vV. A. Lesueur and James L. Anderson, ~rrensurer
of Buckingham County.'' These words written by rne being
at the beginning of the bond after '' Kno'v all men by these
presents that we". "$6",000.00 James L. AnclersoiJ, Treas-.
urer of Bucking'ham, F'ebruary, and TVt"enty-four. ,J. D.
Ayres, Deputy Treasurer''.
Q. \Vhen did you write into this paper no"r bearing date
of February, 1924, the names and words that you have indicated?
A. I. do not remember the date.
Q. Please state the date as near as you can.
A.. I think it was sometime the first of 1926.
Q. How did you come to write these matters into this
paper?
A. Under the direction of James IJ. Anderson,
page 24 ~ Treasurer.
Q. In what capacity were you receiving directions from him at that time ·1
A. Personally on his visits to the office and through l1i~
daughter.
Q. \Vhat connection did you have with his office at that
time~

A. I was clerk at that time.
Q. \Vhat instructions did you receive personally from ~f r.
Anderson and what instructions did you receive from his
daughter about this matter¥
A. I received no instructions from his daughter, hut ::\Ir.
A.nderson directed me to fill in this bond as I have reau it,
.
on one of his visits up to the office.
Q. In answer to one of the previous questions I nuderstood you to say something about receiving some instrudions
from his daughter.. To what did you then refer =t
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A. I referred to nothing partieularly except that he would
send me messages to be sure and send the check to the .A. uditor by a certain date. That is the only thiug I remember
that he ever sent me instructions.
Q. Then the instructions that you received fronl. hi.:; daughter had no reference to this particular paper 1
A. No, sir.
Q. In what form did 1\ir. Anderson give you the directions
about filling· out this particular paper 1
A. I had a memorandum of the names of his different deputies and the amounts of the bond.s Ife had that men1oranclum
clipped with the bonds or with several bonds together.
Q. \Vhat has become of that memorandum 1
A. I do not know·, l\Ir. Strode.
Q. vVhen did you last see or know of it 1
A. It was with the bonds when I filled ii1 the others and
it was clipped with them. I think that was turned over to
1\Irs. \Vord as Administratrix. That is my recolpag·e 25 ~ lection of it.
Q. The requests of the said defendant is now
noted in the record to plaintiff in this case to produce and
file with the papers of this cause the memorandum referred
to by the witness.
Note: Counsel for the plaintiff reply saying that the Administratrix of James L . .1-\.nderson who is his daughter, 1\Irs.
Carrie A. vVorcl, is not present at the taking of these depositions, being too unwell on this clay to attend, although counsel for the plaintiff on her failing to appear sent a car for
her.
(By John B. Boatwright, counsel for the plaintiff.)
Note: ·Counsel for the plaintiff is requested to communicate the above request to the plaintiff.
(By A. E. Strode, counsel for the defendants.)
Q. N o,v, I understand, 1\frs. Eldridge, that w·hen you made
the insertion in this bond early in the year 1926 the bond was
before that blank as to the names of the obligors at the beginning of the bond and filed it blank as to the amount of the
bond and blank as to the person to whom the bond was payable. Is that a fact?
A. The bond 'vas as it is now with the exception of the
words that I wrote in and with the exception of the ''Commonwealth of Virginia." that I stn1Ck out and "Commonwealth of Virginia'' whieh I struck out.
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.. Q. Did you make any other cllanges in this paper than the
ansertion of the 1vords you have given and the striking out
in red ink of the words "Commonwealth of Virginia, in two
places?
·
A. No.
Q. At the time that you made these changes in this paper
'vhere was this bond 1
·
A. In the Treasurer's office.
Q. Where was it kept before you made these changes?
.A. It was kept in ihe cash drawer of his desk.
Q. Do you have any other authority than the direction of
~Ir. .Anderson to make these changes in this paper~
.A. No, sir, except the striking out of the words
page 26 } there of "Commonwealth of Virginia". I had another bond to .go by. I struck these out and added
in, that was under l\Ir. .Anderson's direction.
Q. It was then the custom of ~fr. •Anderson to have these
bonds blank in the matters indicated by you that you filled
out and then after the bonds were signed to have you ~vill
in such matter as he might· direct you?
A. I could not say as to that.
Q. You did say, 1\Iadam, that you used another bond as a
model to go by in striking out these words that you struck out.
\Vas that llot another bond 1
A. No, sir.
Q. vVhat was it·'?
A. I do not know that I understand that exactly.
Q. vV as that not another bond 1
A. It 'vas another bond that I read over.
Q. \Vhat other bond was it that you read over~
A. It was a bond of some of his other deputies. It was
that same form, but he had five or six deputies at that time.
Q. A part of this bond is printed, a part of it is type·written and a part of it is in manuscript. I will ask you to
please state looking at the bond 'vhether ·or not all of the
manuscript part of· the bond except the signatures thereto
.at the foot "Tas made by you.
A. The handwriting·, I mean written with pen, was made
by me 'vith the exception of the signatures.
Q.. I mean by manuscript the handwriten part of the bond.
.All of the bond that is handwritten was done by you except
the signatures, 'vas it not~
A. It was.
Q. And at the time you did this writing on the bond the that
bond had already been previously signed with all the names,
J. B. Brown, 0. R. Jeffrey, A. H. \Villiams, W. A. Lesueur

40

Supreme Court of .Appears of Virginia.

and J. D. Ayres, that are at the fo.ot of the bond,.
page 27 ~ had it not?
A. I think so.
Q. I will ·now ask you please to loolr at the typewritten part
of the bond and see whether or not you know "rho clid that
typewriting or on what typewriting machine it \Vas done .
.A. I do not kno\v.
Q. When did you first begin to wo1·k in l\ir. Anderson's;
office1
.A. October 1st, 1924.
. Q. N O\V, I show you the other paper introduced in evidence "rhich bears date of 13th day of ~fay, 1920, and will
ask you please to state if you can in whose handwriting is
the manuscript part of this part?
A. In the handwriting of C. E. Pearson, with the exception of the sig·natures and the endorsement on the back. That
is in 1\'Ir. Anderson's handwriting.
Q. I call your attention to the fact that apparently in the
caption of this paper of l\Iay 13th, 19.:20, the name of ,J. B.
Ayres is in a different hand,vriting from the names of J. B.
Brown, .A. IL Williams, 0. R. Jeffrey, W. A. Lesueur and
H. 1\L White. Will you state whether or not, please, the
name of J. D. Ayres, is in a different handwriting from the
other names just stated and if so in whose hand\vriting is
the name J. D. Ayres and in whose handwriting are the
other names just stated¥
A. I am not sure tha-t they are different.
Q. I ~ill call your attention in contrast to the name J. D.
Ayres and of 0. R. Jeffrey and W. A. Lesueur, and will ask
you please to state whether or not you think those three names
are all in the same handwriting~
A. I could not say, ~ir. Strode.
Q. Is it not a fact, 1\irs. Eldridge, in your opinion when
you examine the papers that the name J. D . .Ayres is in the
same handwriting ·of C. E. Pearson who you have already
testified before wrote the manuscript of this paper and especially is this not clear when you compare it with the name
of J. D . .Ayres, and isn't it more apparent that the names
0. R. Jeffrey, Vl. A. Lesueur, are in the handwritpage 28 ~ ing of :rvrr. Anderson 1
A. I am not positive.
Q. What is your opinion about it!
Note: This question is objected to as calling for the opinion of the witness and not any fact without her knowledge,
not has she been qualified as an expert and therefore the
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question and the answer thereto are irrelevant, immaterial
. and improper.
.

(By A. B. Dickinson, Counsel for the plaintiff.)
By Note: The fact already testified to by this witness that
she was for sometime a clerk in ~Ir. Anderson's office should
obviously qualify her to give an opinion as to whether or not
the names indica ted are in the handwriting of both C. E.
Pearson and bir. Anderson.
(By A. E. S'trode, Counsel for the defendants.)
A. I would not like to say.
Q. Do you know anything else about the execution of this
pn per of 1\tlay 13th, 1920 ~
A. No.
CHOSS EXA1\IINATION.
(By Counsel for the Plaintiff:)
Q. Referring to the bond dated l\Iay 13th, 1920, when and
where did you first see that paper'1
A. It was after I came il1to the office in 1924 and it was
with the bonds of 1\tlr. Anderson's other deputies.
Q. vVhere was it filed~
A. I don't know ·whether it was in his cash drawer or
whether it was in the safe.
Q. You did find it filed in 1\Ir. Anderson's papers in the
Treasurer's Office~
A. Yes, sir.
page 29 ~ Q. Now with regard to the bond dated February, 1924, who had that paper when you first saw·
it1
A. JHr. A.nderson had it in the cash drawer in the Treasurer's Office with other papers similar to this.
Note: The plaintiff announces that subject to opportunity
to examine the answer and any amended answer that may be
filed by these defendants the plaintiff announces that she
has rested her evidence as to the validity of the bond introduced in evidence.
(Counsel for the plaintiff.)
And further this deponent sayeth not.

R-EBEKAH F. ELDRIDGE.

42

Supreme Court of Appeals of Virginia.
The witness

J.D. AYRES,
being introduced by the defendants and duly sworn, testifies
and says:
(By ](fr. A. E. Strode:)
Q. l\fr. Ayres where do you live¥
A. I Jive near New Canton.
Q. How old are you?
A. I am 59.
Q.. It appears in evidence here that you have been a deputy
Treasurer or collector for l\lr. James L. Anderson, former
Treasurer of Buckingham County. Please state for what
period you served as Deputy Treasurer under ~fr. Anderson.
A. From 1912 to 1925, I did not get through until 1926.
Q. I now show you two papers purporting to bear your
signature and the sig·natures of the other defendants in this
suit, one dated the 13th day of May, 1920, and the other .
dated the ......... day of February, 1924, and will ask yon
please to state whether or not you signed these papers and
if so when and how you came to sign them and under what
circumstances, if you know, and in what form they were
signed by the other defendants?
page 30 ~ A. This 1920 bond, I signed this name here, my
name in 1\fr. Anderson's office, but the other names
were signed before any of this was on here, all was blank
except this, there wasn't any type,vriting· on it.
Q. N o'v referring first to this 1920 paper, you 'vill note
that a part of if is printed, a part of it is typewritten and
. a part of it is in handwriting. At the time that this paper
was signed by J. B. Brown, A. H. vVilliam.s, 0. R. Jeffrey,
W. A. Lesueur and H. lvi. White, what was on it?
. A There wasn't anything on it but the printed part.
Q. Ho'v do you kno'v that~
A. I never had .gotten any on it, there were places for
four names on it and when I brought this up here at the
1\farch Court I asked him would I have to sign it. He said
I 'vould, so I signed it on his desk in there; but whether it
was filled out, I do not kno"r, I did not read it..
·
Q. I was not asking you, IVIr. Ayres, what was on the paper
when you signed it, what I asked you was what was on the paper when it was signed by these other, Brown, Williams,
Jeffreys, Lesueur and Wbite.
A. Nothing but the printed.
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Q. Were you present when they signed ·it?
•
Q. Did you in person yourself take the paper to them to
sign?
A. Yes, sir.
Q. At that time 'vas there anything on it except the printed
matter.
A. No, sir, except those seals.
Q: At that time when they signed it had any amount been
filled in on it?
A. None whatever.
Q. Wl1en did you first know that this bond had been filled
.in for $3,000.00?
A. It was here in 1\Ir. Boatwright's office, I do not recollect 'vhen. I told him it was $2,000.00 and he said
page 31 ~ it was $3,000.00, and I 'vent and got it and asked
1\>frs. Eldridge about it. I did not see it then I
do not think.
Q. Now you say that" you do not recollect just when that
was. We would not expect you to know the exact day, but
~an you not tell us about what year it was that you first learned
from 1\fr. Boatwright as yo have stated that this bond was
filled in for $3,000.00 f
A. I think it was last year.
Q. If then, it was last year which was 1927, that was ~even
years after the date of the paper before you kuew it had
been filled in for $3,000.00?
A. Yes, sir.
Q. vVhy had you thought that the bond would be for
.$2,000.00 y
A. Because all tl1e rest of them were.
Q. All of the rest of which bonds?
A. The bond before this, two other before this.
Q. That is, you had given two bonds previous to this and
those previous bonds were for only $2,000.00?
A. That's right.
Q. Now I 'viii ask you to look at the paper dated February, 1924, and please state whether or not you were pres. ent when this paper was signed by J. B. Brown, 0. R. Jeffrey, A. H. Williams and W. A. Lesueur?
A. Yes, sir.
Q. Did you see them sign it Y
.
A. I think I did, I am pretty sure.
Q. When it was so signed by them did it contain all of this
printing, typewriting and handwriting that it now contains!
A. Only the printed matter.

A. Yes, sir. .
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Q. This bond a.Ppears to have been filled out for $6,000.00.
When did you first kno\v that this paper had been filled out
for $6,000.001
A. The same time, it was last year, I think I
page 32 } found out the the same time I found the other was
·
for $3,000.00. It was last year, I am thinking,
last spring. I am not positive. I am not positive exactly
when.
A. As near as you can, what year was it 1
A. I think it was last year.
Q. Were you surprised to find that it \Vas for $6,000.00t
A. I certainly was.
Q. Why~
A. Because I never had heard anything said about it.
Q. Had anything been said betwen you and ].{r. Anderson
about what the amount of this bond would be f
A. I told him, he gave it to me to have it signed and it
was blank, but he said it would not be over $3,000.00.
Q. As a matter of fact, J\Ir. Ayres, when, as you have stated,
~Ir. Anderson gave you both of these bonds with the printed
matter on them as you have indicated, did ~Ir. Anderson
know who you were going· to be able to g·et as your securities
on these bonds ~
A. Yes, sir, he told me to get them to sign it, the same
ones.
Q. You say that. he told you to get the same ones, but did
he kno\v you could get the same ones 1
.A.. No, there \Vasn't anything said about that at alL
CROSS

EXA~IINATION.

By Counsel for Plaintiffs (A. B. Dickinson) :
Note: Counsel for the plaintiff excepts to. and moves to
strike out all of the testimony of this \vitness on the ground
that it was an effort to vary or contradict his own \vritten
instrument and further because he was a party to the contract or contracts under investigation and James L. Anderson, the other party thereto, is dead; and ·without waiving the exceptions and motion, the cross examination is proceeded with as follows:
(By A. B. Dickinson, Counsel for the plaintiff)
Q. ~ir. Ayres, I understood you to say that ~ir. Anderson
gave you the paper. of 1920 which I now hand you,
page 33 ~ with none of the handwriting or typewriting that
appears on the bond; is that correct 1
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A. Yes, sir.
Q. That you took it and got the signatures which appear
thereon with the exception of your own and brought it back
to 1\fr. Anderson in that condition at the 1\iarch Court'1
A. Yes,. sir.
Q. Do you mean }!arch Court, 1920?
tA.. No, sir, I do not think I did. I think it was ~Iarch
Court, 1921,-let me see,-I,-1920, certainly because it was
g·iven in February, like all of the balance.
Q. So you say it was 1\farch Court, 1920 ~
A. Yes, sir.
Q. You have stated that you handed it in that condition to
1\Ir. Anderson~
·
A. Yes, sir.
Q. And asked him if you would have to sign it 1
A. Yes, sir.
A. That nir. Anderson told you you 'vould have to sign it
and thereupon you signed it1
A. Yes, sir.
Q- I also understood you to say that when you signed it
you could not say whether or not it had been filled i:h in
the handwriting or typewriting as appears thereon when you
sig·ned it.
A. Yes, I brought it here in the morning, it was Court day
and I happened to think about it that evening before 've left
to go home and asked him about it and he said I would.
Q. So you did not ask whether you would have to sign it
at the time you gave it to him, as you testified to it awhile
ago·. Is that right~
A. vVell, the same day, I gave it to him that morning.
Q. So you now say that you did not ask him about your
signing it a.t the time you delivered it to him. Is
page 34 ~ that rig·ht ~
A. "\Vhen I delivered it at the same time, no, sir.
.In the evening before we qualified after dinner, I asked him
about it, but I ·never opened it and he wrote on it here, I
would have to sign it.
Q.. 1\Ir. Ayres, didn't you say in the beginning that there
were only four spaces for signatures and seals printed on
that bond?
.A. Yes, sir.
Q. I will now ask you to count them and see how many
printed lines and printed seals there are on that bond.
1\.. Yes, sir, there are five seals, I thought there were
four.
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Q. So you were mistaken in your testimony in chief in
saying that there were only four on there Y
A. Yes, sir, because it was blank and I had all of the sig·na. .
tures filled up, the reason I had another man on it.
Q. You stated that you went up in the Court in. the afternoon to q~alify 1
A. \Ve went up there, but I do not do anything. I don't
know whether l\fr. Anderson told the Clerk or told the bond8-.
men, but we did not do anything. All of us went up there.
Q. You say all of us, who do you mean by all of us?
A. The deputies, myself, John l\Hller,-nor I don't believe
John lVIiller was there, I don't reeollect which ones were
there.
Q. Were any o~ the sureties present~
A. No, sir.
Q..A.nd you now say that when you 'vere in Court that
evening you asked l\fr. Anderson if you would have to sign
it?
Exception: Th~s question is objected to because that was
not in Court. The witness said that before going up to the
Court to qualify on the afternoon of the day during the mol·nrng of which he had delivered this paper to 1\Jir. Anderson
it occurred to the witness that he mig·ht have to sign the
paper and he went to l\Ir. Anderson's office to see about it.
(By l\ir. A. E. Strode, Counsel for the defendants.)
page 35 ~

Note: Any inaccuracy which may be contained
in the question may be called attention to by the
witness and will be revealed by the record and it is respectfully submitted that counsel for the defendants should not
in an objection sug·gest to the ,vitness the reply which he made
to the question, and it is believed that the record will sho'v
that the witness stated that w·hen he went up to the Court in
the afternoon to qualify he asked l\Ir. Anderson if it would
be necessary for him to sign the bond.
(By A. B. Dickinson, counsel for the plaintiff.)
Note: \Vith equal respect it is submitted that counsel
should not misquote the witness and when opposite counsel
thinks he has misquoted the witness, opposite counsel has
the right to object on that account and to point out the misquotation as it appears to him.
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def~ndants.)

A. N<>t in the Court, down in his office, I asked him that
before he went up there.
Q. Did you sig11. it before you went up there?
A. Yes, sir, right on .his desk.
Q. Practically half of ·that bond, if not quite, is either in
typewriting or in handwriting~ Don't you think that you
you would have noticed tl1e changes in the appearance of the
paper between tl1e time that you handed it to Mr. Anderson
in the morning· and the time you signed it before going to
Court that afternoon if all of that addition had been made
to it in the meantime~
A. I never paid any attention to it whatever. I just signed,
I just recollect that much and wrote the seal on it.
Q. About what time did you go up into Court that after~
noon~

A. It was late, w·e 'vere ready to go home. I do not think
've qualified, I do not recollect anything a.bo1.1.t what we done
€Xcept going up there, I do not know whether we qualified
or not.
Q. Do you know what day of Court th~t was?
page 36 } A. It was the first day of Court.
Q. And you say when you went up to qualify in
the aften1oon several of the other deputies were with you 1
A. I kno'v ~1:r. Newton was there, but I do not recollect
'vhether the balance went up or not.
·
Q. You stated that ·we all went up there, who did you mean
by "we all"?
A. IIis deputies, we always 'vent together before that, but
I do not recollect doing anything at all. I do not recollect
.anything in the world but g·oing up the steps.
Q. Now, ~lr. Ayres, as I understand you, when you came
in on the first day of ~Iarch Court you handed ~fr. Anderson
a blank piece of paper with some printing on it and some
·signatures.
.A. Yes, sir, not blank, it 'vas printed matter on it. ·
Q. What 'vas your idea in giving ~1:r. Anderson a paper
of that sort Y
•
.A. He gave it to me like that and told me to get it signed.
Q. 1\{r. Ayres, you have testified tha.t you never knew until
1927 that the amount of this bond was $3,000.00. For what
districts or district were you deputy for 1\Ir. Anderson prior
to 1920?
A. In 1921 I went over in SI~te River District, had two
districts.
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Q. I asked you, Mr. Ayres, for what district or districts
you were deputy prior to 1920?
A. None but 1IarshaU.
Q. Now, is it not a fact that after giving the bond of. 1920
you had to collect for both 1\farshall and S1ate River~
A. Yes, sir, in 1921.
Q. And is not tha.t the reason, ~Ir ...A.yres, that your bond
was raised from $2,000.00 to $3,000.00.
A. Well, now, there is where I was mistaken. That was
the time he told me it would not be over $3,000.00 that is where
I was mistaken in that part of it.
A. So you did know back in 1920 that this bond was for
$3,000.00, is that so?
·
page 37 ~ A .. Would not be over $3,000.00.
Q. What did you expect 1\fr. Anderson to do with
the blank paper which you say you gave him in the morning
of March Court, 1920?
A. I did not understand that
Q. What did you expect 1\f.r. Anderson to do with that blank
paper that you said you handed him?
A. I don't know, I just brought it back to him after I got
it signed.
.
Q. Did you not state in your direct examination that he
had never given you a bond that was not filled up before 1
A. Not before that, no, there were only two last bonds
that were blank.
Q. And then you knew those blanks had to be filled, did
you not¥
A. No, sir, I thought so, he said he would fill them up
afterwards. That is why he told me that they. "\vould not be
over $2,000.00.
Q. Then you admit that Mr. Anderson did fill it up later.
Is that your testimony.
A. I do not know.
Q. Did you not say that he told you that he would fill them
up afterwards f
A. I am 11ot -sure, I do not recollect. I think he told me
as to the first one, he would fill it up afterwards. l-Ie did
not. say anything at all. I gave him the last one at Dillwyn
aild never saw it any more.
Q. So, then, as ~h. Anderson told you that the ·would fill
it out afterwards you did expect him to fill it out, dicln 't
you!
.
A. I did not know what he was g·oing to do.
Q. Didn't you expect ~1r. Anderson to do what he said he
was going to do 1
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A. Yes, sir.
Signature waived.
And further this deponent saith not.
page 38 ~ The further taking of depositions for the said
defendants is adjourned by consent of parties by
counsel fo the office of A. B. Dickinson, Esq., of the 1\futual
Bldg., Richmond, V a., beh,leen the hours of 10 :00 A. hl. and
6 :00 P. M., April 3, 1928.
.

H. H. MOSS.·
State of Virg·inia,
County of Buckingham, to-wit:

I, II. H. 1'Ioss, a Commissioner in Chancery of the Circuit Court of Buckingham :County, hereby certify that the
foregoing depositions of Rebecca F. Eldridg·e and J. D.
Ayres were duly taken and sworn to before me at the time,
place and for the purpose in the caption hereto mentioned
in the presence of the parties as stated and that the depositions were adjourned by consent of all parties to the office
of A. B. Dickinson, Richmond, Virginia, on ~Iay 3d, 1928.
Given under my hand this 23rd day of .April, 1928.
H. H. 1viOSS,
Commissioner in Chancery.
Stenographer's fee, $10.00.
Commissioner's fee, $5.00.
Form No. 304.
l(now All ~ien by these Presents, That ·we, J. D. Ayres,
J. B. Brown, A. II. 'Villiams, 0. R. Jeffrey, W. A. Lesueur
and H. ~L \Vhite, are held and firmly bound unto James L.
Anderson, Treasurer of Buckingham County, in the sum of
Three Thousand dollars, to the payment whereof, well and
truly to be made to .the said James L. Anderson, Trens. as
aforesaid, we bind ourselves and each of us, our and each
of our heirs, executors and administrators, jointly and severally, firmly by these presents. And we hereby waive the
benefit of our ..exemptions as. to this obligation, and of
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any claim, or right to discharge any liability to James L.
Anderson, Treas. aforesaid, arising under this bond, or by
virtue of said ~office, post or trust. Sealed with our seals,
and dated this 13 day of ~1:a.y, 1H20.

page 39 ~

The Condition of the Above Obligation is Such,
That, w·hereas, J. D. Ayres, who has been duly
appointed and qualified as Deputy Treasurer for James L.
Anderson, Treasurer of Buckingham ·County and being required to give bond that he 'vill collect all tax tickets placed
in his hand and pay over same to said Treasurer at least
once a month that he will make his delinquent retun1s on the
first day of July in each year and his :final settlement on or
before the :first day of Oct. in each year and that he will
faithfully perform all duties pertaining to said Office, post
or trust of Deputy Treasurer as aforesaid.
Now, therefore, if the said J. D. Ayres, Dep. Treas., as
aforesaid, shall faithfully discharge the duties of his office,
post, or trust of Dep. Tr. then this obligation to be void;
otherwise to remain in full force and virtue.
J.D. AYR.ES

J. B. BRO\VN
A. If. WILLIAMS
0. R. JEFFR.EY
\V. A. LESUEUR

H.

~I.

\iVI-IITE -

(S'eal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)

In the Clerk's Office of the ........... Court for the .... .
. . . . . . . . . of. . . . . . . . . . . . . . . tl1e . . . . . . . . . . . day of ...... .
. . . . . . . . , 19 .... :
This bond was executed and acknowledged by the obligors,
and ordered to be recorded.
·

. . . . . . . . . ................................ ........... .
~

th~ ·s~~~t·. :. ·. ·. ·. th~~·~i~ ·l~~~li;g. fi~~t. j~~tift~~i .~~ .. ~~tl~ . tl~~t
.......... estate .. , after the payment of all .......... just
debts, and those for w·hich he .......... bound as security
for others, and expect to have to pay, ........... worth the
sum of ............................ Dollars, over and above
all exemptions allowed by law.
Teste:
.......................... , Clerk.
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page 40 ~ Form No .. 304.
J{now all 1\ten by these Presents, That we, J. D. Ayres,
J. B. Brown, 0. R. Jeffrey, .A. H. Williams & W. A. Lesueur
are held and firmly bound unto J as. L. Anderson, Treasurer
of Buckingham County, in the sum of Six Thousand dollars,
to the payment whereof, well and truly to be made to the
said J as. L. Anderson, Treas. of Buckingham Co., we bind
ourselves and each of us, our and each of our heirs, executors and administrators, jointly and severally, firmly by
these presents. And we hereby waive the benefit of our exemptions as to this obligation, and of any claim, or right to
discharge any liability to the Commonwealth arising under
this bond, or by virtue of said office, post or trust, with coupons detached from bonds of this State. Sealed with our
seals, and dated this .......... day of Feb., one thousand
nine hundred and and twenty-four.
The Condition of the Above Obligation is Such, That
-whereas, ................. , who has been duly appointed
.and qualified as Deputy Treasurer for James L. Anderson,
Treasurer of Buckingham County, and being· required to give
bond that he will collect all tax tickets placed in his hands
.and pay over to said Treasurer at least once a month that he
will make his delinquent returns on the 1st day of July in
each year, and his final settlement on or before the lst day
of October, in each year, and that he will faithfully perform
all duties pertaining to said office, post or trust of deputy
Treasurer as aforesaid.
Now, therefore, if the said J. D. ~Ayres, as aforesaid, -shall
faithfully discharge the duties o.f his office, post, or trust of
Deputy Treasurer, then this obligation to be void, otherwise
to remain in full force and virtue.

J. B. BROWN
0. R.. JEFFREY
A. H. WILLIAMS
W. A. LESUEUR
J.D. AYRES

(Seal)
(Seal)
(Seal)
(Seal)
(8eal)

In the Clerk's Office of the ........... Court for the .... .
.. . . . . . . . . of. . . . . . . . . . . . . . . the . . . . . . . . . . . day of ...... .
• . . . . . . . , 19 .... :
This bond was executed and ackno,vledged by the obligors,
and ordered to be reeorded.
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... . . . . . . . ................................................ .
th~ .s~~~t ·.· : . ·. ·. ·. th~~~i~ ·h~~i~g ·fi~~.t ·j ~~ t·ifi~d· ·~I;· ·~~ th · th~ t
·........ : ... estate .. , after the payment of all ........... just
debts, and those for which he .......... bound as security
for others, and expect to have to pay, .....·...... 'vorth the
sum of ............................ Dollars,. over and a hove
all exemptions allowed by law . ·
Teste:
· .. · · · · · .. · · ~ ................ , Clerk..
page 41 ~

DEPOS1TIONS.

The depositions of A. W. Carter, et als., taken before me,
Virginia H. Agee, a Notary Public in and for the County of
Buckingham, at the law office of Claude R. Wood,. Dillwyn,
Virginia, to be read as evidence on behalf of the plaintiff in
a certain suit in chancery now pending· in the Circuit Court
of Buckingham County wherein James L. Anderson's Admr.
is plaintiff and W. A. LeSueur et als., are defendants.
Present: A. B. Dickinson and John B. Boatwright, for
the plaintiff. A. E. Strode for all of the defendants except
J·. D. Ayres and J.D. Ayres being present in his own proper
person.
The witness,

C. E. PEARSON,
being of lawful age and first duly sworn, called on behalf of
the plaintiff, testifies as follows:
Q. Please state your name, age, residence and occupation.
A. Charles Everett Pearson, residence Dillwyn, Virginia,
\vorking for the Standard Oil Company of N. J. Age ....
Q. Were you ever Deputy in the office of James L. Anderson, late Treas. of Buckingham County~
A. Yes, sir.
·
Q. Please state 'vhether you were working in his office in
1920..
A. Yes.
Q. I now hand you a bond dated ~Iay 13, 1920, given by J.
D. Ayres, Deputy Treasurer, to secure James L. Anderson
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$3,000.00. Please examine this bond and say if you ever saw
it before.
A. I reckon I have seen it, it is my handwriting.
Q. This bond is partly in print, partly in typewriting and
partly in handwriting. Please say in what condition this bond
was when you did the ha~dwriting on there which you say
is your handwriting¥
A. As well as I remember all bonds that I ever
page 42 ~ filled out were blank with the exception of the
typewriting that was on it.
Q. Please state what part of this bond was written bv vou
in your own handwritng, reading the words.
.. ..
A. J. D. Ayres, James L. ,Anderson, Treasurer of Bucking·ham County, Three thousand dollars. James L. Anderson, Treasurer, as aforesaid, James L. Anderson as aforesaid, 13th day of l\Iay, 1920, J. D. Ayres, and a little insert
here and his final settlement, on or before the 1st day of
Octoqer in each year, J. D. Ayres, Deputy Treasurer, here
again abbreviated.
Q. Is this all that you did to the bond which you now have
in your hand?
A. Yes.
Q. Please state whether or not the typewTiting on this
bond was placed on there before you wrote on it with a pen.
A. It was on there before, I am positive.
Q. Did you ever fill in any bond, either this or any other
bond for lVIr. Anderson after the bonds had been signed by
the sureties 1
A. Not that I remember.
Q. Can you say whether or not the signature of J. B. Brown,
A. I-I. Williams, 0. R. Jeffrey, W. A. LeSueur and H. l\L
\Vhite were on this bond when you wrote what you say you
wrote on it with a pen and gave it to l\fr. Ayres 7
A. No, I canont say. There was no bondsman on any
bond that I filled out, that I remember.
Q. At the time you filled out this bond did you know yourself who the sureties ·were to be for 1\Ir. .1\.yres?
A. No.
Q. In whose handwrit_ing are the names in the body of the
bond "J. B. Brown, 1\.. II. \Villiams,.O. R. ~effrey, \V. A. LeSueur, and H. l\L 'V.hite" ~
A. They are in -:Mr. Anderson's handwriting.
Q. Have you any interest in any way in this suit.
A. No.
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Bv A. E. Strode:
..Q. 1\:fr. Pearson, when did you :first begin to work in 1\fr.
Anderson's office T
A. Feb. 14, 1917 or 1918, I don't remember exactly.
Q. How long did you continue to work there 7
A. I worked there until about the 15th day of February,
1924.
.
Q. Y·ou ";ere there then continuously about seven years
then were you f
A. Yes, sir, approximately seven years.
Q. 'Vas anyone else working· in the office assisting 1\{r.
Anderson at the time you were there?
A. No, sir, not with the exception of making out tax tickets and work that all came in at once that I could not do.
Q. "\Vho did the typewriting on this paper dated the 13th
day of :Niay, 1920", that 1\fr. Boatwright shown you?
A. I could not sa.y. ~ir. Anderson had this typewriting
done a.t that time I think at Dillwyn somewhere, at the Bank
I think. You see he 'vas President of the Bru1k at Dillwyn,
at that time we did not have a typewriter in the office, we
bought one around 19:22 I think. I did not do the typewriting anyhow. I could not do that much without making· a
mistake.
Q. How is it then that you can remember that this typewriting was on this paper at the time you made the entries
in it in your handwriting to which you have testified 1
A. Well the first reason, if you will notice this paper right
here, J. D. Ayres written right in the corner like that, it was
just enough room to write the name, ordinarily I 'vould have
spread my writing, I would have Vlritten it in the middle of
the lines. Another reason is that all the bonds that I ever
remember filling out that the typewriting was done first.
Q. Your :first reason would have been equally true would
it not if the type,vriti.ng was put on the paper after it was
signed by the defendants and if then you had inserted in
the typewritten part the name J. D. Ayres, would
page 44 ~ it not?
A. You 'voulQ. not hardly have written the typewriting over top of the names that were ·in there would you Y
Q. I am afraid you did not understand my question which
''ras that if the typewriting had been put on the paper after:
it was signed by the defendants and if you had then, written
into the typewriting the name J. D. Ayres, you would have
written it just as it appears in this paper would you not?
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A. Yes.
Q. So that the fact that you wrote J.D. Ayres in the typelvritten matter, just as you did write it would not show by
itself whether or not the typewritten matter '"·as put on the
paper before or after the signature would it?
A. I could not say that tl1at would be any guarantee, no.
I simply wrote in the place that was provided to be written
in.
Q. Who made the red ink cancellation that appears on this
paper?
A. I do not know.
Q. vVere they on the paper at the time that you wrote upon
it?
A. I could not say that they were.
Q. Your recollection is that they were not is it?
A. No, they may have been and they may not have been.
The lines seem to be drawn with a. steel eraser we hail ther( l
in the office at the time. Not eraser, I should have said rule
instead of eraser. That is one thing that they did have in
there was a rule. Only one I ever sa'v 'vas any good.
Q. You have said the names, J. B. Brown, A. I-I. Williams,
0. R. Jeffrey, W .A. LeSueur and I-I. M. White in the caption of the paper are in the handwriting of Mr. Anderson.
"\Vhen did he insert these names in this paper?
A. In don't know.
Q. V\T ere they on the paper when you wrote upon it 1
A. No, sir.
Q. The amount 'vritten in this paper in your handwriting
is three tl1ousand dollars. Please look at these words three
thousand and compare then with the name James L. Anderson written just above them and say whether the
page 45 ~ ink writing and other indications do not show that
the words tl1ree thousand were written in at a different time from the 'words James L. ~nderson just above
them?
A. They don't indicate it to me. If you will write the
'vord "Buckingham" and let it stand a minute it will look
diffe;ent from if you write it and blot ft right away. Wet ink
'vill blot up better then if you let it set a while.
Q. By whose direction did you write the words three thousand in this paper?
A. By the direction ·of Mr. Anderson or I got it off of the
book one, I don't remember which.
Q.. Got it off which book~
A. The book that we kept the Deputies' accounts on, I don't
know what you would call the book. -
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Q. We will ask the plaintiff to produce that book~

Note. The book referred to is one which we had when we
took depositions at Buckingham in this case, but on ~~[onday
last, the plaintiff, 1\Irs. Word, sent for the book to settle with
one of the Deputies and had failed to return it. I am advised that she is now confined to the house and is unable to
come out and she htas failed to send the book back, although
she was requested so to do.
Reply. 1Ir. Strode. As this book was used in evidence at
the previous taking of depositions in this case we had supposed it would remain 'vith the papers in the case for use at
the further taking of depositions and we are not prepared
to continue the taking of the depositions of this witness, as
he has referred to this book, until we can have the book to
show him.
Note. Counsel for the plaintiff replying, says: that the
book referred to wa.s not filed a.s an exhibit with the· evidence
and the testimony with regard to the book and
page 46 ~ contents was not taken at the suggestions of counsel for the defendant because he stated that it
would be unnecessary at that time to go into the accounting
until the question of tlie validity of the bonds had been pasAed
upon by the Court.
Reply. Mr. S'trode. It is true that the Counsel for the
defendants suggested the referring of the completion of the
testimony that was begun with the use of this book, but the
book itself is a record of the Treasurer's Office in the custody of the plaintiff, necessary to the full development of the
facts in this case and we again call upon the plaintiff to produce it as it is needed in the further examination of this
witness.
Note. The Book is now present.
.
.
. Q. nfr. Pearson, in reply to a question about the source of
vour instructions to fill in this bond for $3,000.00 in 1920 vou
stated that either ~ir. Anderson told you to do it, or you
.got the amount of the bond from the book in ,·vhich ~Ir. Anderson kept his accounts with his deputies. I no·w show you
a book which has been produced· by the plaintiff which apparently contains ~Ir. Anderson's ~ccount 'vith his deputies
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at that time. Please state if this is the book to which von
had reference.
·
A.· Yes, that looks like the book.
Q. Will you please take the book and :find in it, if you can,
anything that lead you to :fill in this particular bond for
$3,000.00~

A. There is no use of me looking at it, because I don't
know about that, whether I got it from him or from the
book. No use me looking a.t the book.
Q.. As a matter of fact then, you really do not know how
you were instructed to fill in this bOJld for $3,000.001
A. No, whether I filled it in from the book or
page 47 ~ whether he told me to fill it out.
Q. That is, you have no independent recollection about this particular bond, you simply suppose that you
either got this amount from this book or that ~fr. Anderson
so instructed you 1
.
A. I don't suppose anything. I know I got it from one
of the two places. ·
Q. You have declined to examine the book to flnd out if
. and where you got it from the book which is here, but I have
examined the book and I canont find in it anything about the
amount of the bond that ~Ir. Ayres was to give in 1920. If
I am mistaken in this I should be glad if you w·ould take the
book and point out, if you can, anything in this book about
J\f.r. Ayres' bond in 1920.
A. I don't know anything about the amount of the bond
they are supposed to give. :niay have been more than the
tickets or may have been less. I don't know a1~hing about
proportions.
Q. It has been testified in this· case that the bond which
l\:Ir. Ayres gave 1Ir. Anderson for the term before this one
was in the amount of $2,000.00. Do you know anything ahont
how the amount for this bond was changed from the $2,000.00
of the previous bond to $3,000.00 of the 1920 bonds~
A. Tax rates increase from time to time possibly and at
one time J\Ir. Ayres had two districts to cone·ct, J\Iarshall
and Slate R.iver, and I presume· that he gave one for the two
districts, maybe that accounts for the increase in the bond.
Q. Do you know of any other explanation for the increase
in the amount of this bond 1
.lt. No, colild not say offhand.
Q. As a matter of fact, ~Ir. Pearson, when did 1'Ir. Ayres
begin to collect for two districts?
A. I don't know, I am not sure, but I don't think ~:Ir.
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Ayres collected for two districts for about one year, maybe
two.
Q. For what two districts did he collect when he did collect for two districts?
pa.ge 48 ~ A. In one year (by the witness)?
Q. (By Atty.) l:es.
A. {By "'\Vitness.) 1\iarshall and Slate River.
Q. For which of these districts did he collect during all the
time you were in the Treasurer's Office?
A. He collected from 1viarshall continuously.
Q. And your recollection is that he collected for Slate
River District for only one or two years?
A. One year, possibly two, I am not positive.
Q. Do you recollect what was the first year he collected for
Slate River District 1
A. No.
Q. Who collected for Slate River District the year the year
before 1\Ir..A.yres began to collect for Slate River District~
A. I don't know. I "rould probably know if I went back
and thought it up. Slate River and Francisco Districts are
hard districts to collect and they change the collector nearly
every year.
Q. And your understanding was, was it, that while 1Yir.
Ayres was collecting only for l\Iarshall District his bond
was for $2,000.00 and that it was raised to $3,000.00 when he
began to collect for both l\Iarshall District and Slate River
Distriet.
A. I am not positive that would -account f.or' it. The taxes
may have gone up you kno,v.
Q. Now 1\Ir. Pearson in this book that 've have been referring to, which has the printed title "Ledger" on the back
containing the accounts of l\ir. Anderson 'vith his deputies
during· the period under investigation I show y-ou page 98
entitled Slate River District, John G. l\tliller, Deputy Treasurer and thereunder beginning with ·an entry 1921 ''to tax
tickets for 1920, $6,168.17". The next entry being "1\>Ich. 21,
by payment $325.09" and will ask you refreshing your recollection by this page 98 in this book to state whether or not
as a fact Mr. Ayres did not collect in 1921, in Slate Rhrer
District, but that J\IIr. J. G. Miller collected that
page 48a ~ year?
Note. Counsel f.or the plaintiff objects to the line of the
examination of this 'vitness because the same is not brought
out or referred to in the Direct Examination and the purposes
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for ·which the witness is now being examined. The witness
must be made a witness for the defendant.
A. Mr.. Ayres did not collect in 1920 taxes which were payable in 1921 in Slate River District.
Q. I no"\v sho,v you page 104 of tllis bo()k, entitled "1921,
Slate River District, J. D. Ayres, Deputy, the first entry being "to t~x tickets for 1921, $6,670.25·''. and the first credit
being 1922, !tlay 9, by payment $1,005.00, and will ask you
refreshing your recollection by this page of this book to say
if it does not show that ll'Ir. Ayres did not collect for Slate
River District until the year 1922 ~
A. He did not pay anj'ihing for Slate River District until
1922. Possibly got the tickets earlier. That was just a matter of bad bookkeeping, not putting down when he did get
them.
Q. Earlier in what year do you rfer to.
A. Earlier in the year 1921. L·ate 1921, possibly he .got the
tickets. I am not saying that he did get then, but that was
·when he should have gotten them.
Q. Was it not the practice of l\tlr. Anderson to deliver the
delinquent tax tickets to his deputies f.or collec:tion early in
the year following the year covered by the tax tickets?
A. lVIr. Anderson never delivered any delinquent tickets
to his deputies, his deputies always had the delinquent
tickets.
Q. vVho gave them to the deputies f
A. :1\fr. Anderson gave all tickets to the Deputies whether
they 'vere collectable or not.
Q. About what time in the year did 1\ir. Anderson give the
tic.kets to his deputies~
•
A. It is 5% penalty on the tickets, I mean it
page 49 ~ was, after say, November 31, or the first day of
December, and the tickets had to have that 5%
put on them before the Deputy could get them and the Deputy
go.t them as soon as they could after the penalty could be
added.
Q. If the penalty could not be added until December 1st,
is it not a fact that the Deputy did not .get the tickets until
December, January or February~
A. In some cases no, in other cases yes. The deputies
that were most anxious to get their tickets we made a special effort to put the penalty on them so they could have
them.
Q. But, however anxious they were to get the tickets they
could not get them before D·ecember could they 7
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A. Now
Q. Then, if as this book shows, and you have testified, that

Mr. .Ayres could not have gotten any Slate River Tickets to
collect before Decembe1·, 1921, how was it that a bond given
by him in ]}fay, 1920, more than eighteen months before that,.
could have been increased to take care. of his collections in
Slate River District, which 'vere then being made a.s you·
have testified, and this book shows by J. G. :fiiiller~
.A. Yes, I know that.
Q. N o'v then Mr. Pearson, if the previous bond was for
$2,000.00 and this bond was increased to $3,000.00 that increase could not have been made to cover the Slate River
collections by JYir. .Ayres unless the inc.rea.se was made after
the year 192q, because it was not until after the year 1920
that Mr. .Ayres collected. in STate River District.
A. I said that the increase was probable made on account
of tax levy being higer or possibly that he had. no tickets to
collect. I can't know anything about the increase.
Q. Very well, if you do not know -anything about the increase of course you cannot testify abut it, but is it not positive that after this bond was signed in 1920 that the amw'ltnt
of ti1ne in bl(llnk and that Mr. Anderson kept it in blank f.or
some time after as the evidence in this case shows
page 50 ~ he did, 'vith the 1924 bond and when after 1920
~fr . .Anderson in 1922 decided to have l\fr. Avres
collect also in Slate R.iver District he then dire0ted yoit to
fill in this 1920 bond for $3,000.00.
.A. I hardly think that is possible..
Note. The question is excepted to as c.alling· for the opinion
Qf the ~witness and not for any fact within his knowledge and
further because it has not been shown that J\llr . .Anderson kept
the 1924 bond for some time and then filled in the amount of
the bond.
Reply. Obviously no opinion is called for in asking. a
question to· develop from the witness just when it was he
:filled in this part of the bond giving the amount which he
has already testified is in his· handwriting.
RE-DIR.E:CT EXIA-MTNATION.

By Counsel for the Plamtiff:
Q~ Mr. Pearson, I hand you the book r:p.arked ''Ledger''
which you have already inspected and ask you to examine
page 56 showing the 1916 tax tickets for ~Iarshall District
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and page 97 showing the 1920 tax tickets for ~farshall District and ask you to read ·from the book and state the amount
of tax tickets delivered to J. D. Ayres in each of those two
years, as shown by this book.
·.
A. 1916 was charged up $7,454.24. 1920 was charg·ed
$11,65.34, both of these being in :Nlr. Anderson's handwriting
and :h.farshall District. 1916 was in Hugh Moss' handwriting,
I reckon. This was for Marshall District. I ·wrote the year
1916 about the account.
And further this deponent saith not.
Signature waived.
';

page 51~

...

The witness,

A. W. CARTER,
being called on behalf of the plaintiff and being of lawful
age and first duly sworn, deposes as follows :

Q. Please state your name, age, residence and occupation.
A. Allen W. Carter, Cashier of the ~ferchants & Planters
National Bank of Dillwyn, Virginia, age 57.
Q. Will you please state what connection, if any, James
L. Anderson had with the nferchants & Planters Bank in the
year 1920 and whether or not you were then connected with
.the Bank as Cashier?
A. ~fr. Anderson was President and I was Cashier of the
Bai1k at that time.
Q. I now hand you a bond filed in this suit_ given by J. D.
Ayres with certain sureties dated :fifay 13, 1920, and ask you
to state whether or not you ever filled in any similar printed
forms of bond for l\Ir. Ande1~son while he was Treasurer of
Buckingham County~
..A. I filled in a number of these blank bonds with a type
'vri ter for nir. Anderson.
Q. Please state whether or not at the time you filled in
these bonds if there were any signatures or any handwriting
in pen upon them at the time you filled them in~
A. No writing whatsoever other than the printed portion
and I made them from an old copy, copied from the old
bond.
.
·
Q. What part did you copy on to the old bond?
A. Just what is in typewriting here.
.
Q. Did you make each one separate or did you make some
originals and some carbon copies~
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A. 1\{y impression is that some were made with carbon
·
copies.
Q. At that time was it or not your custom to do such typewriting as 1\ir. Anderson required both as Treasurer and
President of the Bank?
A. What typewriting was clone for him was
page 52 ~ done by me at the Bank.
Q~ At that time, in 1920, there was no typewriter owned by 1\:Ir. Anderson eithe1.. individually or as
Treasurer ·was there?
A. No.
.
Q. Examine carefully the typewriting on the bond and
please state whether or not it appears to be 'lnade by the
machine which you were then using at the Bank.
A. I am sure it is.
Q. Did you at any time ever fill up any of these fortns of
bonds after the same had been signed by the principal or
sureties?
A. No, I never filled in any of them other than the typewritten portions. Fact, I never saw it afterwards.
Q. I fear you did not catch my question. vVhat I asked
was, if you ever did any typewriting upon these forms after
they had been signed?
A. I did not.
Q. Was 1\'Ir. Anderson himself able to do any work on a
typewriter?
A. No.
And further this , deponent saith not.
Signature waived.
The ·witness,
JOHN B. BOAT\VRIGHT,
being called on behalf of the complainant and being first duly
sworn, deposes as follows :
Q. 1\Ir. Boatwright, please state your age, and occupation.
A. 46; Attorney at law.
·
Q. Mr. Boatwright, did you ever have any connection with
the late James L. Anderson as Treasurer of Buckingham
Cpuntyf
A. I represmited him in a good many matters as his attorney n nd also he was my very good friend.
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Q. Ho'v far w·as his office as Treasurer from your office

Attorney~
,
A. Just across the hall. In ·the summer time when the
1.veather was warm be both kept our doors open and it was
almost like being in the same office.
page 53 } Qt Before Ivlr. Anderson's siclmess did you ever
have occasion to do anything for him in connection with the bonds of his deputies, and if so state what and

:as

'vhen~

A. In 1924 as I recall, but I am not sure of the year, he
did not have enough bonds which were typewritten on the
printed form to supply all of his deputies and r filled in with
a typewriter two or possibly three bonds, printed forms with
the typewritten part setting forth certain conditions.
Q. Please look at the bond that I now hand you of May,
1920, and say ";hether or not the typewriting that you did on
the bonds that you filled in for !\1:r. Anderson 'vas similar or
the same as the one you have in your hand l
A. The substance of the c01iditions and obligations was
the same, but the fypewriting was different. This is not work
done on my typewriter.
Q. As I understand you the verbage was similar or the
.same, but the typewriting 'vas different~
A. Yes.
Q. After :Air. Anderson was first taken sick 'vas any counsel employed to look after or assist in looking after his affairs and if so, who~
A. ~Ir. Anderson was pa.ralized in the fall of 1925. He
\Vas totally incapacited for some time. His daughters and
1Jlr. J. H. Lewis, who was his nephew, met at the Court
House and employed the firm of Ilubard & Boatwright, which
was really myself, as !\Ir. Hubard was incapable of looking
.after his affairs, and ~ir. Anderson was also incapable of
looking after his affairs both personally and in Treasurer's
-office. I did not act as Deputy in any way, but did consult
and advise ·with them about the conduct of the office. Later
on 1\Ir. 1\.nderson practically recovered the use of his facilities
.and I consulted with him so far as I was able and after his
death we were retained to close up his affairs.
page 54~ Q. In com1ection with your employment to aid
in straightening· out or ending up ~Ir. Anderson's
:affairs was your attention called and did you have anything
to do with the indebtedness due by ~Ir. J. D. Ayres as his
deputy¥
A. One of the first things that I had done was to have the
Clerk in the office make up statements showing how the depu-
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· ties' accounts stood. I found several of them right much behind, hut J\{r. Ayres 'vas in debt more than any of the others ..
Q. As. a result of this information, did you search for, or
have a search made for any bond or bonds given by Mr.
Ayres and if so with what resultY
.A. Finding lVIr. Ayres so much in debt I had first the lady
in the office, ~Irs. Eldridge, to write him and call on him for
a settlement and also began to look up the bonds, we found
I think the bond in the safe which has been filed here dated
l\Iay, 1920. We did not find any other bond at that time. I
found sureties on this bond anyone of whom, with the exception of 1\'Ir. H. J\L \Vhite, reg·arded. ~s well worth the penalty
of the bond and as I knew, some of the gentlemen on the
bond very well, I indicated to them something of the situation. :!vir. Ayres showed some activity with the tax tickets
which he had in hand and .these gentlemen took an active interest in trying to have him collect and settle
for the period covered by the bond of 1\iay, 19~0. At that time I kne'v
of no oth~r bond having been unable to find one. lVIr. Ayres,.
however, insisted that he had given another bond for the period beginning with 1924 and he also stated that this bond
was in the penalty of $4,000.00. I showed J\Iess. Williams
and Jeffrey the bond of ~fay, 1920, and carried it down to
Arvonia to show Mr. LeSueur, but he was away from home
or his office at the time. I la.ter saw ~Ir. LeSueur at my office at Buckingham and questioned him along 'vith the other
gentlemen about a second bond covering the term beginning
1924. J\1:r. Williams and J\{r. Jeffrey were inclined to think
that they had signed a bond, but their recollection
page 55 ~ was not at all clear on this part, J\:Ir. LeSueur
however, 'vas very emphatic that he had signed
only one bond, and 1\Ir. Ayres was equally positive that all
of the gentlemen named had signed a second bond. At that
time I had not seen a second bond. I heard no question raised
by any of the gentlemen with regard to the val,iCity of the
first bond or that it was not properly filled in and executed.
Q. In this connection 1\fr. Boatwright and before you leave
it, I want to ask you if you exhibited the bond to the sureties 'vhose names were signed thereto and if so which of
them and whether or not any suggestion or claim "r.as made
that there had been any addition to or alteratio~ of the bond
of lVIay, 1920.
A. I never showed the bond of 1\Iay, 1920, either to Mr.
"White or to l\Ir. Brown, but I did show it to the three gentlemen named and prior to the discovel·y of the 1924 bond,
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I never heard any suggestion o1· any change or alteration in
· the 1920 bond.
Q. I will ask you l\Ir. Boatwright whether or not a bond
dated in 1924 was subsequently found and if so in what connection?
A. In the spring of 1926 :Nir. Anderson had sufficiently re-·
covered to go to his office for a little while on good days and
when the bond question was mentioned to him he stated that
th~re was another bond covering the period beginning in
1924. When he returned to his office he readily. found the
bond in the back of his desk in one of his files, and attached
to it was a pencil memorandum made by him showing that the
amount of this bond 'vas to be $6,000.00. The printed part
of' the bond was there ai1d the typewritten part of the bond
was there and the signatures, but the names of the principal
and surety and the amount of the bond ~Ir. Anderson subsequently had filled out by his clerk, according to the memorandum attached to the bond. After tins bond was found I
also submitted this to ~fess. LeSueur, Williams and Jeffrey
and told them the circumstances about it, that it had been
filled out. vVhether they knew that before I told them I do
not recall, possibly they did. I was not at the Court
page 56 ~ House when they came up to see me about. it first
and. I think some of them sa.w it in the Treasurer's
office before I talked to them about it. This was some time
in 1926, probably the .summer· or spring of that year. l\Ir.
Anderson was not able to travel at all until March. f have
never showed either of tl1e bonds to ~Ir. White or to nfr.
Brown.
Note. So much of the foregoing answer of the witness is
excepted to as purports to state facts that were obviously not
within the knowl~dge of this witness and particularly with
reference to the attachment of the alleged memorandum by
:\lr. Anderson to the bond at the time of the execuion thereof,
as this witness has not testified that he had any knowledge o+"
this last bond until it was found by ~Ir. Anderson during his
illness as stated and any information in regard thereto that
this witness could have had must have been hearsay.

Q,. 1\ir. Boatwright, you said that this bond was filled in
by ~Ir. Anderson's Deputy under his direction and in ac~ord
ance with a. memorandum attached thereto in his handwriting. I 'vill ask you if the words that 'vere so filled in appear in manuscript in the bond and contain all of the manuscript other than the sig·natures thereto?
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A. Yes, I think so. All of the handwriting done by Mrs.
Eldridge was done after the bond was found.
Q. IVlr. Boatwright, how many, as near as you can come
to it, conferences did you hold with l\Less. LeSueur, Williams
or Jeffrey in reg·ard to the bond of 1920 and covering about
what period did these conferences extend and when you first
heard of the contention that the bond of 1920 had been in any
way altered or added to after its execution.
A. I think I saw J\!Ir. LeSueur on three occasions. I sa.'v
~fr. vVilliams and ~ir. Jeffrey more than that. I think I first
saw :Mr. Williams and 1vfr. Jeffrey in ~fch., 1926, and several
times thereafter, I saw them both at Roc.ldngham, once at
Dillwyn, and I think twice at Arvonia. I do not know that
the bonds were exhibited to them each time, but
page 57 ~ they were exhibited to them several times. In
fact I think I had copies made at least twice for
these gentlemen. I never heard of any irregularity in the
first bond until the second bond was discovered. Mr. LeSueur was· the only one who strenuously contended that there
was no second bond. :rvrr. Williams and ~fr. Jeffrey were
inclined to think there was a second bond, but did not seem to
he perfectly certain about it. .
Q. Ho,v long after the discovery of the second bond was
it, before you heard any claim of an alteration or addition
to the first bond f
A. ~fr. Ayres claimed before the second bond was found
that the amount of it was $4,000.00 instead of $6,000.00 as
shown by the memorandum. I could not be positive about
the dates when the other gentlemen first made this claim. I
think that was after this suit was brought. I never anticipated any such contention being made so far as I can recall
in regard to the first bond until this suit was brought.
Q. Is there anything else that you can think of that that
is material or that you desire to say in this connection?
A. I w·ould say that most of my conferences with the gentlemen referred to was with the view of trying to have them
stir up 1\!Ir. Ayres to make a settlement and that they were
right active along that line. At that time Mr. Ayres eontended that he l1ad tickets enough to pay him out if he could
eollect them. j\fr. Anderson was very friendly with ~fr. Ayres
and desired him to have every reasonable opportunity to
settle his account.
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CROSS EXiliiNATION.
No questions.
The complainant here rests on the question as to the va·
lidity of the bond of ~lay, 1920.

JviR. J. D. .AYRES,
1·ecalled as a witness for the defendants other than himself:
Q. 1\Ir. Ayres you have heard today the testimony of Mr.
C. E. Pearson and you have seen the entries in this book

marked as ''Ledger'' with regard to the Districts
page 58 ~ for which you collected taxes for 1\ir. Anderson
during the periods alleged to be covered by the
two bonds in issue in this case. I would ask you please to
state first for ho'v many years and for what years did you
collect taxes in Slate River District.
A. Only one, that was 1921: Collected in 1922.
Q. When did 1\Ir. Anderson first discuss and. arrange with
you for the collection of taxes in Slate River District?.
A. Somewhere in April, 1~t of April, 1922.
Q. Before that time had there been any discussion between
you and Air. Anderson about collecting taxes in Slate River
Districtf '
A. None whatever.
Q. Who was collecting taxes for 1\{r. Anderson in Slate
River District for the previous year!
A. John :Miller.
Q.. At the time this alleged bond 'vas signed in May, 1920,
had there been any suggestion to you from 1\{r. Anderson
that he mig·ht want you to collect the Slate Riv_er Taxes the
next year?
A. No, sir.
Q. When you testified before at Buckingham Court House
in this case I understood you to say that was the 1920 bou.d
had been increased because it was intended to cover your
collections in two Districts instead of one. What have you
to say about that~
A. Nothing, he never mentioned it until after I went to
Slate River District, raised the bond $1,000.00 B;nd the next
bond $1,000.00 more.
Q. How could he have raised a bond that had already been
given the year before?
A. I could not tell, I don't kno·w anything about that at
all.
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Q. Well, why do you say that he raised the bond which had
already been given more than one year before 1
A. I don't know whether he meant that or what, just said
he would have to raise the bond $1,000.00. I was thinking
that was the year after I went to Slate l{.iver, before I went
to collect in 1924 he raised it $1,000.00. He raised
page 59 ~ the bond $1,000.00. About the 1924 bond-l-Ie
never said anything about raising Slate River bond
llntil I went to Slate River some time after that and then
"the next bond that I give which must have been 1924 he raised
it $1,000.00. He said so, it would have to be.
Q. vV ell, why did he hive to raise the bond in 1924 to1~
collecting Slate River Taxes if you did not collect any taxes
in Slate River District except in 192;2, which was t'vo years
before that.
- A. I was owing some taxes over there. I had not finished.
Is the way I thought it was. He did not say.
Note. Counsel for the plaintiff moves to exclude all sta.tetnents of this w·itness and Jantes L. Anderson, deceased, for
the t:eason that it is incompetent and irrelevant, James L.
Anderson being dead.
Counsel for the Defendants requests that the book which
has been used in evidence today known as the ''Ledger'' may
be available for use at the trial ana that those pages thereof,
which have been referred to in the evidence today and also
the other pages thereof which show on their face items of
account between ~:Ir. Anderson and the defendant Ayres may
be copied and made parts of this record.
State of Virginia,
~County of Buckingham, to-wit:
I, Virginia .Agee, a Notary Public in and for the County
aforesaid in the State of Virginia, do hereby certify that
the foregoing depositions of ·C. E. Pearson, John B. Boat~
wright, A. W. Carter and J.D. Ayres were duly taken, sworn
to and signatures waived before me at the time, place and for
the purpose in the caption hereto mentioned.
Given under my hand this 12th day of

~Iay,

1928.

VIRGINIA H. AGEE,
Notary Public.
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Office of .A. B. Dickinson, Esq.
~Iutual

Building-, Richmond, Va.
~lay

3, 1928.

The depositions of 0. R. Jeffrey and others taken before
me, John G. Winston, a notary public in and for the City
of Richmond, in the State of Virginia, on the date and at t;he
place above set forth, to be read as evidence on behalf of the
defendants· in the above entit~ed cause depending in the
Court aforesaid, said depositions being taken pursuant to
adjournment by consent of parties by counsel without notice.
Present: 1\{r. John B. Boatwright, and 1\ir. A. B. Dickinson, counsel for the Plaintiff. ~Ir. Aubrey E. Strode, Counsel for Defendants.

0. R. JEFFREY,
a witness introduced on behalf of the defendants, having
been first duly sworn, deposes and says as follows:
DIRECT EXAl\IIN...-\.TION.
By 1\ir. Strode:
Q. 1\fr. Jeffreys, please state your residence and oceupa·
tion.
A. Arvonia, Virginia, General l\fanager of the ArvoniaBncking·ham S1ate C<;>mpany, Arvonia, Virginia.
Q. I show you a paper purporting to be a bond for J. D.
Ayres, Deputy Treasurer of Buckingham County, for
$3,000.00, to James .L. Anderson, Treasurer of that County,
dated the 13th day of ~lay, 1920. Please look at this paper
aud say whether or not, that is your signature thereto.
A. (Examining paper handed him.) Yes, this is my signature.
Q. Please state the circumstanees under which you came
to sign this paper, and state whether, or not, at the time
you signed it and it left you, it contained the same matter
that is now written in it.
A. I signed this paper for 1\Ir. Ayres when it was the
printed form of a bond. The rest of the matter
page 61 ~ now on the bond was not on it at that time except
the name of one of signors. 1\Ir. Ayres said that
this was a matter of form that was required of him to collect
taxes and asked me to sign it.
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Q. What signature was already on the paper when you
signed it?
A. The signature of A. H. Williams.
Q. At the time that you signed this paper was there any
other handwriting on it besides the signature of 1\'Ir. A. H.
Williams?
A. There was no other handwriting on the paper except the
signature of ~fr. Williams.
Q. There now appears, among other thing.s in the hand~
writing on the bond, the amount of $3,000.00. Was this
amount stated in the paper which you signed ·y
A. It was not. There was no amount on the paper when
I signed it.
._
Q. "\Vas anything said about an amount a.t the time you
signed it?
A. Nothing t11at I can recall was said about an amount at
the time I signed the bond or signed this paper.
Q. In addition to the handwriting insertions in the paper
there is some typewritten matter in the body of the paper.
Do you recall whether, or not, it contained this typewritten
matter at the time you sig·ned it~
A. To the best of my knowledge the typewritten matter
was not on the form when I signed it.
Q. Did you in any way authorize any one to insert for you
at any time the handwritten and typewritten matter in this
paperf
A. I did not. I signed the bond in my office at the quarry
and never discussed the bond with 1\Ir. Anderson or anv of
·
·
the county officials.
CROSS EXAJ\fiNATION.
By 1\fr. Dickinson:
Q. 1\fr. Jeffrey, . you understood, when this paper about
which you have just testified was presented to
page 62 ~ you, that you were signing that bond as surety
for l\fr. Ayres, did you not f
A. No, I did not understand it in that light. I understood
that this blank form was all that would be required for him
to collect taxes in his district.
Q. 'Vhat did you suppose it '\Vas, if you did not understand
that you were becoming surety on his bond?
"A. Well, I just told you what I understood it was-a form.
l\{r. Ayres told me that it was simply a matter of form.
Q. Didn't you read it?
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A. I don't know that I read eVQry word of it, but I read
enough of it to see what it was, a printed form of a bond.
Q. So, then, you did understand ~at you were signing
a bond for :Mr. Ayres to collect taxes, is that right?
A. I understood that I was signing the,_printed form of a
bond; that is as near as I can explain it. ·-.
Q. You could readily understand that with no handwriting
and no typewriting· to fill in the blanks, that paper did not
make sense, could you not?
·,_
A. I could see that it did not make sense.
Q. Then what did you suppose would be done~ ~id you
suppose that anything would be done to make it make 'Sense?
A. I supposed that there would have to be something tlQne
to make it make sense.
'"
Q. Then you understood or supposed at the time you signed'"'
it that those blanks would be filled in to make it make sense, '·.
didn't you?
'·._
A. No, sir. ~Iy understanding was that it was not to be
filled in.
Q. That you were just signing a paper which did not make
sense and did not mean anything?
A. I thought I 'vas signing more or less of a recommendation of J\ir. Ayres to collect taxes. That is as close as I can
explain what I thought I 'vas doing.
t-l. Before this controversy arose is it not a fact that you
had a talk with lvir. Boatwright and others about
pag·e 63 } this bond or paper as to which you have just testified, and it was shown to you and you examined

it?

A. That was after this conh~oversy arose, after Mr. Ayres
had been relieved as tax collector.
Q. I understand, then, from your statement that your conversation with }.Ir. Boatwright was held after it was known
that 1\Ir. Ayres was indeb'ted to l\Ir. Anderson and after he
l1ad been relieved, but before this suit 'vas brought?
A.. Yes.
Q. At that conversation with Mr. Boatwright was not the
paper as to which you have just testified exhibited to you?
A.. It was.
Q. Did you at that time make any suggestion or claim that
the bond had been added to or altered in any 'vay ·since you
..
signed it?
A. I did not go up there to talk to l\ir. Boatwright as the
attorney for 1\Ir. Anderson. I went up there to Mr. Boatwright to see information in regard to the matter, and practically got the first information from l\fr. Boatwright at the
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time not knowing that he was connected with 1\u. Anderson
in the matter. I think I asked him everything about the
matter that I could possibly think of. I was after information about it.
Q. ~Iy question was whether or not,. at that conversation
with Mr. Boatwright, you made any claim, or contention, or
suggestion that this paper had been in any way added to or
otherwise changed since you signed it ·1
A. No, I don't remember making any remark to him about
the paper.
Q. But you saw the ·paper?'
A. Yes.
Q. And a.t the· time it was exhibited to you, you made· no
such claim as you ar~· making now, that it had been altered in
any way!
.
page 64 ~ .A. I did not make a claim of any kind to ~Ir.
Boatwright. I am not making any claim now; I
am just simply giving my deposition.
Q. If your objection is to my statement tha~ your position
now that the bond has b~en altered since you signed it is a
claim, I will change the form of the question and put it in
this way. With the bond before you, in 1\ifr. Boatwright's
presence, when you went up, as you say, to seek information
from him in regard to the matter and your liability in connection with it, did you make any statement or suggestion
to 1Yfr. Boatwright that the bond had been changed or altered
in any wa.y since you signed it 7
A. No, sir, I made no statement that I can recall to 1\{r.
Boatwright in regard to what I thought of the bond. I might
have suggested or I might have remarked to 1\Ir. Boatwright
that I did not think the bond was any good. But I am not
really sure we did that, as we cracked some jokes together,
and all of my conversation ·with Mr. Boatwright was not
in earnest at that time. As I recall it, I think we joked a
little bit about the matter.
Q. Is it not a fact that at that conYersation or at a subsequent conversation that you held with J\fr. ·Boatwrig·ht about
this paper, you did make a suggestion to him looking to a
settlement of your liability upon that paper~
A. No, sir. I was not looking ·for any settlement with :N[r.
Boatwright about it.
.. Q. You have not answered my question, lv[r. J e:ffrey. I
asked you if you did not at that time make a sug·gestion or
·statement to 1\tfr. Boatwright with reference to a settlement
of your liability upon that bond f
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A. I cannot recall that I made any statement to him as to
a settlement of my liability on the bond.
Q. .Another paper, 1\'Ir. Jeffrey, dated on the
...... day of February, 1924, has been introduced
in evidence in this case. I will ask you if, at the time of
your conversation with lVIr. Boatwright, you knew of the
existence of this last named paper?
A. I did not know whether it existed at that time or not.
Q. You knew that there had been such a paperY
A. I knew that I signed a blank form, but whether it had
ever been delivered at the Court House, or what .1\Ir. Ayres
did with it, I didn't know.
Q. At that time did you make any inquiry of J\fr. Boatwright as to this second paper that I have spoken off
A. I think I did.
Q. I show you the paper and ask you if that paper does
bear your signature?
A. (Examining paper handed him.) Yes, this paper bears
my signature.
Q. lVere there any of the preceding manuscript words and
typewritten words on that paper at the time you signed that
one1
A. To the best of my knowledge there was nothing on it
but the printed .matter when I signed 'it.
Q. None of the other signatures ·were on the paper when
you signed the second one 1 ·
A. I think I was the first man that signed that paper. That
is my recollection.
Q. Do you ma.ke the same state as regards what appears,
other than the signatures, on this second paper in typewriting, thl!t you do about the words and figures that appear in
it in handwriting.
A. I don't get that question clear.
Q. I understand from your statement that none of the
handwriting part and none of the typewriting part of this
bond appearing above the signatures was on it when you
signed itf
A. That's right. ·
page 66 ~ Q. Your statement is the same in regard to both
papers, is it 1
A. Practically. the same, with the exception of one of the
signatures on the other.
Q. I am talking about this second paper now. You make
the same statement with regard to both, that neither was
there any typewriting nor was there any handwriting"on this
form when you signed it f
page 65 ~
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A. That's right-no handwriting or typewriting on this
paper when I signed it. The signature of J\.Ir. Williams was
· on the other.
Q. When you signed this second paper, did you understand that you ·were signing a paper for Mr. Ayres for him
to collect taxes, just as you did when you signed the other one
you have mentioned~
A. I did.
Q. Had you not signed one or more bonds for l\ir. Ayres
or similar papers for 1\Ir. Ayres, prior to either of these~
A. No, sir.
·
Q. These were the first ones you ever signed 1
A. Yes.
Q. lVIr. Ayres, who has previously testified in this case,
said that he had told you that as to the first bond the amount
would be either two or three thousand dollars, and as to
the second one that it would be a thousand dollars more. Did
lVIr. Ayres make that statement to you 1
A. I don't remember his making any statement to me
about the amount to be placed in the first or second bond.
Q. Neither one?
A. No, sir.
R.E-DIR.E.CT EXAl\IIINATION.
By 1\ir. Strode:
.
Q. J\IIr. Jeffrey, I neglected to direct your attention and
ask you about one of the methods that was used
page 67 ~ in changing the original, printed form· of this first
paper dated the 13th day of ~Iay, 1920; that is, I
neglected to ask you whether you recall that at he time you
signed this paper it contained those red cancellations that now
appear upon it 1
A. No, there were no reel ink cancellations upon the paper
when I signed it.
Q. Now as to the second paper dated Fe'bn1ary, 1924, which
I overlooked asking y.ou about on your examination in chief,
but which has been presented to you by Mr. Dickinson, this
also contains some cancellations apparently made with a
red pencil. I will ask you please to state whether or not,
those red pencil cancellations were on this paper at the time
you signed it 1
A. No, there were no red cancellations on the paper at the
I sig·ned it.
time I signed it.
Q. When did you first learn, Mr. Jeffrey, that this, second
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paper contained a written insertion of the amount of
$6,000.00?
A. I don't remember the exact date when I learned o£ the
amount being $6,000.00 on the paper. It was some time .after
I learned of the shortage of Mr. Ayres.
Q. At the time you 'vere discussing with Mr. Boatwright,
as was referred to in your examination by Mr~ Dickinson,
and when I understand he showed you this first paper, there
was not before you at that time this second paper, was
there?
A. No, sir.
Q. At that time did you know it was claimed, or was there
any suggestion that thoug·h the amount of this first paper
was $3,000.00 there was another paper held against you for
$6,000.00?
A. No, sir, there was no intimation that if there was another paper, that the amount was $6,000.00.
. Q. When, in fact, did you first learn that it would be contended that you were bound for the six thousand dollars on
this second paper?
page 68 ~ A.. Shortly before the death of ~{r. Anderson
1\'Ir. Boatwright told me that they had found a bond
with $6,000.00 on it.
Q. 'Vere you informed at that time how the entry of
$6,000.00 had been made on this bond?
·
A. No, sir. I .got my information from another source,
not from Mr. Boatwright.
Q. At the time that you were informed that you would
be held to a claim of $6,000.00 on this second bond, were you
informed that any changes had been made in the paper after
you had signed it 1 _
A.. No, sir, although 1\'Ir. Boatwright admitted or said late·r,
after we had found these facts out, that they were true.
Q. But when he first discussed it with you, nothing was
said about the paper having been filled in after you had
signed it~
A. No, sir, nothing was said about that.
Q. And you learned those facts from another source?
A. Yes, sir.
.
·.
Q. And you discussed the matter With Mr. Boatwright?
A. Yes, sir.
Q. And he admitted that was a fact 1
A. Yes, sir.
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RE-CROSS EXAMINATION.
By 1Ir. Dickinson:
Q. "\Vhen you signed the first of these papers, dated in
May, 1920, I assume that yo'-' delivered it to and it was taken
away by Mr. Ayres~
A. Yes, sir.·
Q. When did you next see it 1
A. When ~'!r. Boatwright showed it to me in his office in
the summer of 1926.
Q. After your signing· the second paper dated in February, 1924, when did yon next see that paper, if
page 69 ~ you recall'
A. Probably the latter part of 1926 or the first
of 1927.
And further this deponent saith not.
Signature of witness waived by consent of parties by counsel.

W. A. LESUEUR,
another witness introduced on behalf of the defendants, having been first duly sworn, deposes and says as follows :
DIRECT EXA]rfiNATION.
By ~fr. Strode:
Q. Mr. Lesueur, what is your place of residence and occupation?
A. Orebank, Virginia, my occupation is President .and
Treasurer of the Le-sueur-Richmond Slate ·Corporation.
~ You are, I believe, one of the defendants in this suit 1
A. Yes.
Q. I show you a paper which has already been filed among
the papers in this case, elated the 13th day of ~fay, 1920,
which now appears to be a bond given to James L. Anderson, Treasurer of Bucking·ham County, as surety for J. D.
Ayres, Deputy Treasurer, which apparently bears your signature. Please examine this paper and say whether or not
that is your signature.
A. (Examining paper handed him.) Yes, sir, it is my
signature.
.
Q. At the time you placed your signature upon this paper
please state the facts and circumstances under which you
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came to ·sign it and what 'vere the contents of it when vou
signed it.
,
·
A. I signed it on the request of 1fr. Ayres and my recollection is that it was in blank except for the form of the bond.
Q. What do you mean by the form of the bond 1 What
part do you refer to?
A. The printed part of the bond, with the exception of the
names above mine.
page 70 ~ Q. vVere there any other circumstances connected with your signing it except that Mr. .Ayres
requested you to sign this paper1
A. No other statement was made by 1\'[r. Ayres except to·
ask for my signature on it.
Q. And at that time, as I understand, it contained nothing
except 'vhat now appears on it as printed matter 1
A. That is my recollection of it.
Q. Was there any manuscript writing on it at all when
you signed it 1
A. None that I recall.
Q. Were you the first one who signed it'
A. It has the names, I said, above mine, 1\{r. Brown, l\lr.
\Villiams and :n1:r. Jeffrey.
Q. It contained at the time you signed it, the names of
the gentlemen you have just named ·y
A. Yes.
Q. Did you then or at any other time authorize any one
in any way to 1nake any changes in this paper from what it
was when you signed itt
A. I did not.
Q. At the time you signed it was any amount filled in'
A. Not according to my recollection of it.
Q. Were the red ink cancellations on it at the time you
signed it?
A. No.
Q. Was anything said about the amount or filling in any
amount in the paper¥
A. Nothing was said about the amount or filling in the
amount.
·
Q. Had you previously signed any similar paper for 11:r.
Ayres1
·A. No.
Q. I now show you a somewhat similar paper which has
been already introduced in the record here, dated
page 71 ~ February, 1924, 'vhich appears to be a l?ond given
Mr . .Anderson in the sum of $6,000.00 for 1\i[r.
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Ayre.s, and which apparently bears your signature. I ask
yon 111 the same way please to state the facts and circumstances in connection with your signing- this paper, if yon
did sign it, and whether or not, when you signed it, it was
in the same form and contained the matter it now contains.
A. Well, I signed it on the request of l\tlr. Ayres the same
as the other, and to my kno,vledge it did not contain anything
except the printed form of the bond when I signed it, except the names above mine.
Q. Was there any manuscript writing on it at the time vou
•
signed it other than those names f
A. None that I ca.n recall.
Q.. "\Vas anything then said about the amount?
A. Nothing.
Q. Have you authorized at any time anyone in any way
to make any alterations, changes, or insertions in the form
of the paper as it existed at the time you signed it i
A. No, I did not.
Q. Did it contain those red pencil cancellations at the time
you sig-ned it¥
A. No, I don't think it contained anything except the
printed matter of the form and names above mine.
CROSS' EXAl\1INATION.

By 1\:fr. Dickinson :
Q. 1\ir. Lesuer, you knew what you 'vere doing when yo.u
signed these papers, didn't you~
A. I knew I was signing a bond form.
Q. You knew that the purpose of that paper 'vas that you
were to become a surety for 1\ir. Ayres to 1vfr. Anderson for
the collection of those taxes?
·
A. Yes, I certainly thought that was the object
page 72 ~ and intent.
Q. You read it before you signed it, didn't you?
A. I read it enoug-h to see that it was a bond form.
Q. Did you read it.enough to see that it didn't make sense
''Tithont filling in some blanks¥
A. 0, yes, sure I did.
Q. You anticipated, then, that the blanks would be filled
in to make a complete paper of it?
A. Yes.
·
Q. After you signed it what became of it?
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J\tfr. Ayres took it away.
Immediately after your signing it 7
Yes.
When did you again see the first one'
,
A. I think I saw it in the summer of 1926 about the same
time that }fr. Jeffrey did.
Q. At that time you made no statement that any alterations had been made in the bond after you signed it, did
you?
A. No, I did not make any statement of that kind, for the
reason that I don't know whether I had counsel or expected
to get counsel in the case and I did not think it was proper
for me to express myself in connection ·with that part of it
with J\fr. Boahvright. I think I realized at the same tim(!
that he was then a0ting- as attorney for J\fr. Anderson.
Q. Did you first talk with Mr. Boatwright about this matter in the summer of 1926 f
A. I think so.
Q. At or about the time of your first conYersation with
lYir. Boatwright in this regard, did you not tell J\fr. Boat'vright that you had not signed but one bond?
A. I told him I was fully convinced I had only signed one
bond.
page 73 } Q. You ascertained your error, though, wheu
both bonds were exhibited to you?
A. Oh, yes.
Q. You saw the bond of 1\fay, 1920, first did you f
A. Yes.
Q. ;And it was in connection with that bond that you said
you did not recall having signed but one Y
A. Yes, sir.
Q. Sometime subsequently the paper dated February,
1924, was exhibited to you, and you realized you had signed
two'
A. Yes.
Q. That is all.
A. I would like to clear up the connection between the
two. I did not remember signing the bond of 1924, but I
found out I did. But the same talk took place between 1\ir.
A vres and I h{ connection with both bonds; there was no
difference in that. In other words, he, as I remember,
brought this 1920 bond in blank to be signed and said it was
a matter of form, and there was no state.ment made different
from that when I signed the other. If there had been, I would
he able to recall that.

A.
Q.
A.
:Q.
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RE-DIRECT EXAMINATION.
By Mr. Strode:
Q. When did you first learn, ~Ir. Lesueur, that the amount
inserted in the second paper was twice the amount that was:
inserted in the first paperY
.A.. I was told that by ~:fr. Jeffrey and lVIr. vVilliams, I
think. I imagine immediately after they ascertained it, which
Mr. Jeffrey said 'vas the latter part of 1926 or the first of
1927.
Q. Before that time had there been any intimation to yon
by anybody that one of these papers would be for twjce the
amount of the other!
A. No, sir.
page 74 ~

And further this deponent saith not.

Signature of witness waived by consent of parties by conn~
sel.

J. B. BROWN,
another witness introduced on behalf of the defendants, having been :first duly sworn, deposes and says as follcnvs:
DIRECT EXAMINATION.
By Mr. Strode:
Q. 1\!Ir. Brown, where do you live, what is your occupation
and what is your connection with this suit~
A. New ~Canton, Virginia, farmer, defendant.
Q. I show you a paper which is already in the record l1ere
dated the 1Rth day of May,. 1920, purporting to bear your
signature with others, binding you to pay the sum of $3,000.00
to James L. Anderson, Treasurer, as surety for J. D. Ayres.
Please state whether or not you sig·ned this paper, and if
so, the facts and circumstances under 'vhich you signed it,
and whether, or not, at the time you sig·ned it, it contained
the matter which it now contains, and if not, wherein was it
then different from what it now is¥
A. That is my signature. ~:fr. Ayres handed me this paper and asked me to sign it as a matter of form for him to
collect taxes and again in .this new term. It then, to the best
of my recollection,. contained only the printed matter, no
handwriting a.nd no typewriting.
· Q. Did it contain the red ink cancellations that it now
shows?
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A. As well as I remember it did not.
Q. Did you then, or at any other time, authorize anybody
in any way to change the form of this paper .from what it
was when you signed it?
page 75 ~ A. I did not.
.
Q. You used the term that ].fr. Ayres asked you
again to sign a paper. Had you signed any paper previously
for ~ir. Ayres 1
A. I had.
Q. What was the previous paper?
A. A bond.
Q. In what amount¥
A. $2,000.00.

Q.. At the time you signed this present paper in the record
here which contains $3,000.00, were you given any information
or intimation that the amount to be filled in in this one would
be different from the others¥
A. l have no recollection of anything being ~aid about tht1
amount to be filled in in this paper. I naturally supposed it
'vould be the same amount as the other.
Q. I now show you another paper which is in the record
here bearing- da.te the ....... day of February, 1924, 'for
$6,000.00, to J\llr. Anderson, as Treasurer, bearing your name
apparently as the first signed thereon. Please state wheth~r
or not, you signed this paper, and if so, the facts a.ucl circumstances under· which you signed it, and whether or not
it is in the same form now as it was when you signed it, and.
if not, what changes have been made in it since you signed
it.
A. The signature on the top line is my signature .. ·1Ir.
Ayres presented me this paper, as he had done the other
one, stating to me that it was only a matter of form that be
might get the position of Deputy Treasurer. It contained,
to the best of my recollection, the printed form or matter,
no handwriting and as far as I recall no typewriting.
Q. Did it contain at that time, as you recall it, these red
ink or red pencil cancellations 1
A. I have no recollection of the red pencil canpage 76 ~ cella.tions ~
.
Q. Did you then, or at any other time, authorize
anyone in any way to make any changes in the paper from
the form it was in when you signed it f
A. I never have.
Q. When did you first learn that this paper had been :fi.Hed
in in the amount of $6,000.00.
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A.· I was told by Mr. Jeffrey, or J\iir. \Villiams, probably
both being present, after they ascertained the amount. I
don't remember the exact date.
Q. Can you give approximately wha.t year it was 1
A. Probably late in 1926 or early 1927.
Q. Was it before or after :fiir. Anderson's death V
A. I think it 'vas before.
CROSS EXA1\1INATION.
By l\ir. Dickinson:
Q. 1\Ir. Brown, you understood what you were doing when
you signed that paper, didn't you 1
A. Which paper V
Q. The paper of 1920.
A. Having been one of the signers of the bond before that,
I suppose I realized that I was going security for J\ir.
Ayres.
·
Q. Did you read the paper dated ~lay, 1920, or any part
of it, before you signed it f
A. I read it enough to see that it was a form of a. bond.
Q. You also read it enough to see that it did not make
sense a.nd did not complete any statement with the blanks
unfilled?
A. Yes.
Q:. Yon knew, or anticipated, that these blanks would he
filled in, did you now?
A. I don't know that I ever gave it very much thought with
regard to the blanks being filled in. I suppose l
page 77 }- assumed that that blank would be filled in.
Q. To which blank do you refer?
A. The one dated May, 1924.
Q. The bond, as I understand from you, that you signed
before this, wa$ filled out, and by that I mean that the blanks
in it were filled in, before you signed it V
A .. As to the amount it was. I cannot say positively as
to the other portions of the bond.
·
Q. I understand, l\fr. Brown, by your last ans,ver that
yoi1 were referring to the bond executed by you prior to
1920?
A. Yes, sir.
Q. When did you see the paper dated 1fa.y, 1920, after: you
signed it?
A. The 19th of April, 1928, in 1Yir. Boatwright's officn.
Q. So that you did not see the bond or paper dated !\fay,
1920, between the time you signed it and April, 1928?
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1\. .~o, sir.
.
Q. Did Mr. Boatwright show you this bond in April, 1928!
A. :As well as I remember it was in the hands of 1\IIr.
Srode a that time. We were taking depositions that day in
1\!Ir. Boatwright's office. ·
Q. ~ow, as to the paper dated February, 1924 after you
'
signed it when did you next see that paper?
A. At the same time I saw the one dated May, 1920.

And further this deponent saith not.
Signature of witness waived by consent of parties by
-counsel.

A. H. WILLIAMS,
another 'vitness introduced on behalf of the defendants, having been first duly sworn, deposes and says as follows;

DIR.ECT

EXAJ.VII~ATIO~.

By Mr. Strode :
Q. 1\fr. Williams, wlwre do you live, 'vhat is your occupation and what is your connection with this Fluit1
page 78 }- A. Arvonia, Virginia, S'ecretary of the Williams
Slate Company, defendant.
Q. I show you a paper which is in the record here, dated
the 13th day of 1\·fay, 1920, which apparently bears your signature, and I wish you would please state whether or not you
signed this paper, and, if you did, the facts and circumstauces
under which you signed it, and 'vhether or not 'vhen you
signed it, it contained the matter it now contains, and if not,
in what 'vas it then different from what it now is~
A. (Examining said paper.) That is my signature. r.rhis
paper 'vas brought to me by l\1:r. J. D. Ayres, and he st'lted
to me that it was simply a matter of form for him to collect
taxes. The paper at that time, as well as I can recall, con·
tained only the printed matter; there was no handwriting or
no typewriting on it. 1\Ir. Brown's signature was on the
paper. There were uo red marks on this bond when I signed
it.
Q. Did you at tl1at time, or at any other time, in any way
authorize anybody to mak eany change in the form of the
paper from what it \vas when you signed it~
A. I did not, and I never saw the bond after my signa turo
was attached until 1\Ir. Anderson got in bad health, I think
possibly in the summer of 1926.
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Q. At the time you sig'lle.d it 'vas anything said about the
amount that was to be inserted in it?
A. Nothing· was said about the amount, and, as T understood, it was a matter of form.
Q. Had you executed any simihir, -previous paper for Mr..
Ayres7
A. No, sir.
Q. I now show you another paper which is in the record
here, dated February, 1924, for $6,000.00, apparently bearing
your signature, and will ask you to give the same
page 79 ~ information, as far as your knowledge goes, with
.
reference to this paper that I inquired for as to
the other paper y,ou have just testified to.
A. This paper was in the same form as the paper of 1920,
with the exception of Mr. Brown's and J\ilr. Jeffrey's signatures which were on the paper when I signed it.
·
Q. Was anything said about the amount that was to be
inserted in this paper¥
A. No, sir. It was brought to me at the store and it was
stated to me that it was a matter of form for ~Ir. Avres to
collect taxes.
·
Q. vVhen did you first learn that it had been filled in in the
sum of $6,000.00?
A. It was in the summer of 1926. I think J\ilr. 0. R. Jeffrey
was informed by, I think, J\ilr. Davidson, that there was some
shortage in 1\1:r. Ayres's accounts. J\1:r. Jeffrey came to me
and asked me if I had heard anything about it, and if we were
not on the bond of J\!Ir. Ayres. I said, "I don't think so".
I said, "We signed a matter of form for 1\Ir. Ayres to collect
taxes". ~Ir. Ayres came in the store while we. were .talking,
and I aske.d him if we were on this bond. He said no, we
had just signed a. matter of form for him. Then we went to
the Court House and saw 1\Ir. Boatwright and he showed us
the bond of 1920.
CROSS EX.A.J\IIINATION.
By 1\Ir. Dickinson:
Q. 1\1:r. Williams, you understood what you were doing
when you signed that bond, didn't you 1
A. I don't know whether I did or not. I never expected
to see it in this form.
Q. Didn't you understand that you were .going security
for l\1:r. Ayres for him to collect taxes?
A. I don't think so. There was no amount in it..
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Q. Whether there was an amount in it, or not,
page 80 ~ my question was didn't you understand that what
he wanted you to do was to go security for him in
order for him to collect taxes 1
1\Ir. S'trode: To which paper are you referring?
J\Ir. Dickinson: Of 1920.
A. I don't think so. There was nothing said about it.
By 1\fr. Dickinson·:
Q. Didn't you rea:d what you signed 1
A. Yes, sir, I read it.
Q. And didn't you read that you were held and firmly
bound in the sum of ........ Dollars, and that you were bound
to pay that sum under certain conditions 1
A. Yes, but there was no amount there.
. Q. "'"7hether there was any amount in there, or not, didn't
you understand that by that language you were becoming
surety for Mr . .Ayres so that he could collect tares?
-A. I may have understood I was surety for him, but there
was no amount.
Q. So it is a fact, then, that you understood at the time
you signed this paper of 1\iay, 1920, that the purpose of the
paper .:was that you should become surety for 1\Ir. Ayres so
that he could collec.t taxes~
A.. No, sir. I understood it was a matter of form, to endorse him.
Q. You are a pretty well educated man, aren't you, 1\Ir.
Williams?
A. I don't kno,v. Sometimes I don't think I am.
Q. You are certainly well enoug·h educated to understand
the plain import of the English lang·uage, are you not:?
A. I hope so.
Q. Didn't you see that that bond bound you in some su1n
of money as security for 1\tfr. Ayres 1
A. No, sir. As long as no amount was there I don't see
how I could be.
page 81 ~ Q. vVell, what did you think you were doing, 1\f r.
Williams1
.A. I thought I was endorsing for him, that is alL
Q. Do you mean endorsing for him in the sense of endorsing for him for money, or d9 you mean that yon were simply
endorsing a paper of recommendation?
A. J\Iore a paper of recommendation.

86

Supreme Court of Appeals of Virginia.

Q. You said Mr. Williams, as I recall, that you read the
paper that you signed 1
A. Yes, sir.
Q. I will ask you please to look at the printed part, which
you say was all of the paper at the time you signed it, and
read what you think constituted an endorsement of recommendation of ~ir. Ayres as Deputy Treasurer.
A. He says that he will faithfully discharge the dutil~s
of his office.
Q. "'\Vha t did you understand by this language?
"l(now all 1\fen by these Presents, That we ............. .
are held and firmly bound unto the Commonwealth of Virginia in the sum of ............... Dollars, to the payment
whereof, well and truly to be made to the said Com1nonwcalth
of "'\Tirginia, we bind ourselves and each of us, our and each
of our heirs, executors and administrators jointly and severally firmly by these presents''?
A. I don't think I paid much attention to that as there was
no amount there.
Q. You l\now what that language generally means, don't
youf
A. Yes, sir.
Q. Do I understand you to say that after you first heard of
this shortage and had a conversation 'vith Mr. Jeffrey and
~Ir. Ayres, you and 1\Ir. Jeffrey then went up to the Courthouse and saw ].,fr. Boatwright?
A. Yes, sir.
page 82 ~ Q. Did he show you the paper dated J\IIay, 1920,
at that time?
A. Yes, sir.
Q. Did you then make any claim to 1\fr. Boatwright that
that paper had been added to, altered, or changed in any
way after you signed it?
A. I don't think we said anything about it a.t all. We
talked to 1\ir. Boatwright quite a while, but I don't think we
did. vVe made several trips there, but on the first trip I
don't ·recall that we said anything about that. I would like
to add a little more to that answer.
Q. Certainly; just as much as you wish.
A. I 'vould like to say that on another occasion I discussed
it with J\IIr. Boatwright, and he told me he didn't think the
bond was any good.
Q. Was J\IIr. Boatwright then talking to you about the bond
of 1920 or the bond of 1924?
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A. 1920, I think. I am not positive whether he had found
the other one at that ime, or not.
Q. ~1:r. \Villiams, didn't you consult ·with an attorney about
tllis matter on the date that the Diana. Mills property was
sold, and did you at that time make the statement that this
bond had been added to or altered in any way after you had
signed it2
.
1\fr. Strode: If the question is intended to elicit communications betw·een the witness and his counsel, it is objected to on the ground of privilege.

A. Mr. Jeffrey and I have consulted an attorney~Ir. Strode: You don't have to answer the question if you
don't want to. I advise you that you can claim your privilege.
J\'Ir. Dickinson: I do not agree with you.
page 83 } J\!Ir. Strode: You can decline to answer it at
present, and if the Court directs you to answer it,
you can answer it.
~Ir. BoatwTight: I understand the practice is to answer
:and object.
~:Ir. Strode: Not as to that character of privilege, because
the purpose would not be complied with.
1\tJ:r. Dickinson: I am not complaining one 'vay or the other.
I just want the witness to state if he does decline to answer
and claim his privilege and that is his answer.
lHr. Strode: It is up to 1\tJ:r. Williams. I advise him that
that is his privilege and he does not have to answer unless
l1e chooses.
vVitness: . I decline to answer.

By 1\:lr. Dickinson:
Q. I will further ask you if, in that conversation with an
attorney, you did not ask his opinion as to whether or not,
you would be liable for taxes collected during some term of
office other than that for wh~ch you were bound as surety?
~fr. Strode: Same exception, and witness is advised that
l1e has the same privilege of declining to answer, in my opinion.

A. I decline to answer..
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By Mr. Dickinson:
.
Q. I am asking you in the conversation to which I have referred whether I have correctly stated what passed between
you and counsel; or not, was had with Claude R. Wood?

Mr. Strode: It is your privilege to decline to answer, because the question presupposes your admission that you had
a conversation with Mr. Woo(J, and that the purport of the
conversation was what has been stated in the previous question that have been excepted to.
Mr. Dickh1son: •Counsel says that tile question is strictly
limited to exclude any statement made by the witpag·e 84 ~ ness to J\1:r. Wood or any reply that J\{r. Wood
may have made to him, and is simply for the purpose of identifying the person to whom he talked and the
time at which he talked. With this explanation, of course,
it is up to the witness and his colmsel to ·make such answer
as seems to them proper.
Mr. Strode: ·You are inviting counsel to testify 1
1\fr. Dickinson: No, counsel is undertaking to advise the
'vibness whether he shall answer or not, and I am simply
saying that in the light of the express terms of the question
counsel still advises the 'vitness not to answer.
Mr. Strode: Counsel advises the witness that if he consulted Mr. Wood he may waive his privilege and say whether
or not he consulted with Mr. Wood, but counsel further advises the witness that the lang-uage of his conversation with
1\fr. Wood, if he did consult with ~Ir. Wood, cannot be dis.closed against his will.
A. I did discuss the case with ::Mr. Wood, but I decline on
the advice of counsel to intimate 'vhat passed between Mr.
W oocl and myself in our discussion of the case.
And further this deponent saith not.
S'ignature of 'vitness waived by consent of parties by
counsel.
State of Virginia,
City of Richmond, ss :
I, John G. Winston, a Notary Public in and for the City
and State aforesaid, do certify that the foregoing deposition
were duly taken and sworn to before me on the date and at
the place stated in the caption and that the signature of the
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respective witnesses thereto were waived by consent of parties by counsel.
.
J\fy Cont1nissioner expires September 30th, 1929. Given under my hand_ this 16th day of 1\tiay, 1928.
JOHN G. WN.STON,
Notary Public.
Fee of Notary and Reporter, $25.00.
page 85 ~

.A. Circuit Court held for Buckingham CounT.y,
Tuesday, J\IIarch 13th, 1928.

James L. Anderson's .A.dmr.
vs.
J. D. Ayres, and others.
This cans~ came on this day to be heard on the complainants' bill and upon the demurrer thereto duly filed, by the
defendants, vV. A. Lesusuer, 0. R. Jeffrey, ...~. H. Williams
and J. B. Brown, the defendant J. D. Ayres still failing to
appear, demur, plead or ans\ver to the said bill though duly
served with process thereon. This cause having been duly
1natured at rules after due legal service of the process upon
all of the defendants, and was argued by counsel.
On consideration whereof the Court doth adjudge, order
and decree that the said demurrer be and is sustained to the
extent and for the reasons stated in the written opinion of
the Court on the Demurrer, filed in the papers of this cause,
but with leave to the complainants to file in this Court her
amended & supplemental bill, which bill is accordingly filed.
And leave is given the defendant to answer the said bill within 30 days from this date.
page 86

~

.A. Circuit Court held for Buckingham Connty,Tuesday, October 9th, 19:28.

This .cause came on this day to be heard on the papers
formerly read, upon the amended and supplemental bill of
the plaintiff filed 1\Iarch 13, 1928, upon the demurrer thereof
flied April 12, 1928, of the defendants J. D. Ayres, vV. A.
Lesueur, 0. R. Jeffrey, A. H. Williams and J. B. Brown, upon
the answer to the said amended and supplemental bill of the
said defendants filed April 12, 1928, and upon the deposi~
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tions, duly taken, filed and read and upon the parts of both
the plaintiff and the said defendants and 'vas argued by
counsel.
On consideration whereof, without at this time passing
upon the said demurrer which is not waived, and confining
the present decision, with the consent of counsel for all said
parties, to the question of the sufficiency and validity of the
two alleged bonds sued .upon, the second of said bonds dated
the ........... day of Feby., 1924, having been held upon demurrer ro the orignal bill insufficient and invalid which holding is now also affirmed upon the said testimony read at this
hearing, the Court being· of opinion that the plaintiff also
has not sustained the burden of proof that is upon her to
establish by a preponderance of the evidence, the validity and
sufficiency of the first of said alleged hinds sued upon dated
13th day of May, 1920, doth adjudge, order and decree that
neither of the said written instruments sued upon is the true
legal, valid and sufficient bond of the said defendants and it
thus appearing that the purposes of this suit having failed
as to the said defendants, the :Court doth further adjudge,
order and decree that the said bills be dismissed as to them
and that they recover of the said plaintiff their costs in this
behalf expended, as they may be taxed by the Clerk of this
Court.
pag·e 87

~

OPINION OF COURT ON THE
TO ORIGINAL BILL.

DE~1UR.RER,

The first and second grounds of demurrer, that the bill is
without equity, and is multifarious, are not well taken under
authorities cited in the argument, and for reasons which
appear more fully in treating other grounds of demurrer
later on.
3. Under Sec. 6102 of the Code, non-joinder of a material
party is not a. ground for dismissing the bill, but if defendants
consider that the failure 'to join the personal representative
of the estate of H. ~L White is prejudicial to their interests,
the court will add the new party on a proper motion from
them.
·
4. That the bill does not set out with sufficient particularity
the amount for 'vhich recovery is sought against the sureties
on account of the failure of Ayres to account for tickets delivered to him, and does not properly segregate by years and
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periods the alleged sl1ortages, nor say how much of said alleged shortage represents cash misappropriated, and how
much tickets uncollected.
The allegations as to this appear on pp. 3 & 4 of the bilL
It is not clear from the language and punctuation whether
any shortage is charged in accounting for the tickets of the
year 1920, or if any, how much; on the tickets of 1921, it is
charged in general te.rms that there was a shortage of
$1,964.28 for 1vfarshall District, and $511.68 for Slate River,
'vithout stating whether he had received proper credits for
-commissions and delinquents, and without giving a date for
this alleged balance as to Marshall District ; no shortage is
-charged on th~ tickets of 1922; it is charged in g·eneral terms
that for 1923, he owed a balance of $3,192.68 on Jan. 1, 1926 ;
and for 1924 it is charged that he is ''now due $9,245.08 after
allowing him credit for commissions aud delinquent list".
It is further charged on page 4 that the sureties fraudulently
required Ayres to apply the proceeds of 1924.. tickets to his
indebtedness for 1920, 1921 and 1923, thereby discharging
the same in full, and making the entire shortage
IJage 88 ~ appear as of _the year 1924 inasmuch as the bill
recognizes a possibility. that the bond for the second term may be invalid, and prays in that event a reopening
of the settled accounts for the year 1920, 21 and 23, and the
striking out of credits alleged to have been improperly allowed thereon, it becomes apparent that in this aspect of
the case, at least the proceeding is in the nature of a bill to
.surcharge and falsify au account. It should, therefore, specify
the nature, date and amounts of the improper credits, so that
in re-stating the aceounts for these yea.rs, if the same should
be decreed, the inquiry may be confined to its proper scope,
though this rule does not go so far as to require the setting
out in detail of the particular 1924 tickets alleged to have
been misapplied, as seems to be intimated in the demurrer.
It was argued that this is a matter of defense for the sureties, but I cannot concur in this view. The indebtedness under
the first bond is admitted to have been settled, and the settlement is 1Jrin~a fac-ie correct; the basis of liability as to the
sureties is· charg·ed to be their fraud in obtaining improper
·credits, and this like every other fraud must be distinctly alleged and clearly proved. The general allegation that pro:ceds of 1924 tickets were fraudulently used to satisfy prior
indebtedness is not sufficient to throw on the sureties the
hurden of showing the source of the payments made by
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:Ayres. In these particulars the bill is vague and indefinite
and does not sufficiently put the sureties -on notice of what
they are required to meet.
· 5. That under the allegations of the bill itself,. the second
bond sued on is not a valid instrument.
It seems to be settled law under the Virginia decisions that
authority to fill in the name of the obligee, or make any other.
material additions to or alterations in a sealed instrument
after it is signed, or (as in this case) delivered, cannot be
conferred by parol. The early cases on tl1e subject cited in
the argument, were affirmed as late as 1902 in Gordon v~
JlunkhotlrSm·, ·100 V a. 675, and I find no decisions to the contrary. Under these authorities, the second bond as sued on
is not the bond of the defendant sureties, and not
page 89 ~ binding on them.
6. That it is not alleged that the sureties 'vere parties to
the judgment confessed by J. D. Ayres in favor of J. L. Anderson's estate, alleged to be for his indebtedness as deputy.
)

On this point, it is sufficient to say that the bill does not
charge that this judgment is conclusive of anything against
the sureties or that it fixes the amount of their liability. What
weight, if any, is to be given it as evidence if it should he
offered as sucb, is not a question to be decided on demurrer.

7. The bill fails to allege that the ~reasurer required Ayres
to make settlements as required in the bond, or that he notified the sureties of any default within a reasonable time after
it occured.
It has been repeatedly held in suits by the government itself on official bonds, that statutory provisions as to settle·
ments "are provisions of la'v created by the government for
its o\Vn securtiy and protection, and to regulate the conduct
of its own officers. They are merely directory to sucl1 officers,
and constitute no part of the contract of the sur~ty", Grawn
v. Comth., 84 Va. 282; Co1nth. v. H olm,es, 25 Gratt. 771; U. S.
v. J(irkpatrick, 9 Wheat 729.
- It is true in the instant case that the provisions as to settlement are not statutory, that they appear on the face of
the bond, and that the government is not a party to this suit;
but the' principle is the same. A.s said by Judge Bouldin in
Co1nth. v. Holmes, supra, "It is unquestionably true, as a well
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established principle of equity law, that a surety can only
be held bound by his contract as he made it, and that he will
be discharged if by any binding agreement for indulgence to
his principal, or otherwise, his contract is materially altered
or varied by the creditor without his consent.
!And it is also true that this principle applh~s alike to sureties in official bonds and private obligations''; pp. 778-4.
But it is no part of the sureties' contract, either express or
implied, that the obligee must require the principal to settle
fJ,d die'm and promptly notify the surety of his failure to do
·
so, on pain of losing his remedy against the surety.
page 90 ~ 1\{ere passive indulgence to the principal, or forbearance to proceed against him, or negligence in
requiring him to settle; unaccompanied by fraud, or knowledge of the principals positive dishone~ty, in the absence of
any binding agreement for an extension of time, does not release the surety. The surety guarantees the. fHithful per- .
formance of the bond, not the obligee; and it is his duty to
take care of himself and obtain all the information essential
to the protection of his interests which lies within his reach;
H is no part of the duty of the creditor to furnish hiru such
iHformation.

Grawn v. Comtlt., 84 Va. 287; Upd·ike v. Lmw, 78 Va. 1.~~2:
:21. R.uling Case Law, p. 1032, et seq.
8. That it appears on the face of the bill that the Treasurer
accepted funds from said J. D. Ayres in full satisfacti0n of
the claims agaiust him for the tickets delivered to him during
the period coH~red by the :first bond, and consecllWHtly there is
no Jiability 011 the sureties on this bond.
rJ.lhis ''Jrings US to a consideration of the effi3Ct Uj)(\11 the liahilitv ot sureties~ where an officer serving t'\vo suecessive
tm·n1s npplins n.1oney due and collected clnriug a suhsertuent
term to indebtedness incu;rred in the prior term.
In the case of U. 8. v. Jan·uary, 7 Cranch 572, a collector of
revenue serving successive terms had given two bonds with
different sets of sureties. Only one general account had been
kept 'vith him, from which it appeared that he owed the government a considerable sum a.t the end of his first term, and a
much larger amount at the end of his second term, and that
the payments made in the s·econd term were more than suf..
ficient to discharge the indebtedness due at the end of the
first. Upon inquiry by a surety in the first bond, the super·

----~-----
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visor had assured him that payments made by the principal
had discharged the first bond, and .there was no further liability on it. This was relied upon as an application of payments, and the lower court so held. The opinion of the Supreme Court is· very brief. .After stating the genpage 91 r eral la'v as to application of payments, it says:
_
"In this case a majority of the court is of the
opinion that the rule adopted in ordinary cases is not a pplicable to a case circumstanced as this is, where the receiver
is a public officer not int~restecl in the event of the suit, and
who receives on account of the United States, where the payments are indiscriminately made, and where different sureties under distinct obligations are interested. It will he generally admitted that moneys arising, due and collected subsequently to the execution of the-. second bond, cannot be applied to the discharge of the first bond, without manifest injury to the surety in the second bond; and vice, versa, justice
between the different sureties can only be done by reference
to the collector's books; and evidence which they contain may
be supported by parol testimony, if any, in the possession of
the parties interested.''
The case was followed in U. S. v. Eckford 's Exor., 1 How.
261, and in Jones v. U. S., 7 I-Io,v. 691. In the latter case the
court said: "In instances of official bonds executed by the
principal at different times, with separate and distinct sets
of sureties, this court has settled the la'v to be that the responsibility of the separate sets of sureties must have reference to and be limited by the periods for which they respectively undertake by their contract, and that neither the misfeasance nor non-feasance of the principal, nor any cause
of responsibility occurring within the period for 'vhich one
set of sureties have undertaken, c.an be transferred to the
period for which alone another set have made themselves answerable''
These cases ha.ve been cited in a number of cases in the
]ower Federal courts and in some state courts as supporting
the principle that where there are different sets of sureties
on successive official bonds, the ordinary rules for the application of payments do not control, but that in every such case
collections of public moneys must be credited to the term to
which they are properly applicable.
Chief Justice S'tory, who sat in U. 8. v. J anAtary, referred to
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this construction given the case in the later cases
page 92 ~ of Postrnaster Gen'l. v. Fnrbe.r, 4 Mason's Rep.
333, and U. 8. v. JYardell, 5 Id. 82, and stated that
the case was inaccurately reported arid it was not his understanding that it ·meant to go so far. In these latter cases,
payments had been made on a general account without any
directions as to their application, and it was held that they
went to reduce the prior debt, uninfluenced by the fact of
suretyship, and though it placed the whole burden on the
sureties in the last bond.
The question was very fully considered in Chapma;n, v.
Comth., 25 Gratt. 721, and the court refused to sanction the
doctrine that the mere fact that different sets of sureties were
interested would in every such case prevent the operation of
the ordianry rules governing the application of payments.
The facts were that one Scott, who was Sheriff and collector
of taxes as the law then was, served two terms and gave bond
in each with different sureties. He collected a sum of money
from tickets of 1870, and turned it over to the Auditor, who
.applied it at his direction to a balance due for 1869 in his
prior term. The court held that ·such an application, if made
by the Auditor without lmowledge of the source of the collection, was binding on the sureties, though it threw the whole
burden on the last set of sureties. After re-stating the well
:settled rules as to application of payments, it said:
"But if the debts be clue by a collector or other receiver of
public money, under bonds with different sets of sureties,
then the law will so apply the payments, if possible, as that
the money so collected under one bond shall be applied to the
relief of the sureties in the bond. And the creditor in such
case, if he be informed as to the source from which the money
'vith which a payment may have been made, was derived, cannot apply it otherwise, even with the consent, or by
page 93 ~ the direction, of the principal debtor.''
Tl1e case seems to make the good faith of the officer to
·whom payment is made the test of ·whether a misapplication
made to the prejudice of a surety, will be disturbed. On pp.
748-9, Judge 1\foncure says:
''The Auditor must, of course, act in good faith. He cannot legally apply to the benefit of A money which he knows
uught to be applied to the benefit of B. If a sheriff receive
money for which his surety, B, is liable, he ought to apply it
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to the discharge of such liability, and not t-o the discharge of a
liability of A on his account. Such a misapplication would
be a fraud on the right of B; and if the. Auditor receive the
money with knowledge of the fraud, he .would be particeps
cri1ninis. But if the Auditor have no such knowledge he can
incur no sucl liability, and the application of tht paymenr
thus made by him in good faith is legal and valid, even though
the money so paid ought to have been differently applied by
the Sheriff.''
The law as thus laid down was followed in Cra;u;n v. Co1ntlz..
84 V a. 827, where the court again refused to disturb an application of payments made by the Auditor without knowledge of its source.

11

If sureties cannot complain of a misapplication made in
good faith, though it work a hardship on them, is it not right
to say that the obligee cannot complain of a misapplication
which enures to the benefit of the sureties, if made without
any fraud on their part 1 But if the sureties and principal~
with knowledge of the facts conspire to procure the application of money which oug·ht to be paid on an unsecured claim
to that whieh is secured by· the sureties' oblig-ation, without
the knowledge or consent of the obligee or his duly authorized agents as to the true facts, is not this a fraud on the
rig·ht of the obligee f
In this view of the matter, the right to recover against
the sureties in this case is based on and arises out of their
fraud, if it exists at all, and the bill should plainly show what
conduct on their part is relied on as amounting to
page 94 ~ fraud. To sum up what has been said, it should
show: (1) That the proceeds of 1924 tax tickets
were applied to indebtedness of the prior term, not merely
by general allegations, but with such details as to the dates,
amounts and circumstances of the alleged misapplications as
will fairly put the defendants on notice, and confine the inquiry within proper limits; (2) That the alleged misapplication was brought about by the sureties with knowledge of
the true situation, and with the intent to obtain heir own exoneration by securing credits on their debt to 'vhich it was
not properly entitled; and (3) That the obligee or his agents
thereunto duly authorized, did not have notice of the source
of the payments, and did not with such kno,vledge consent
to, or acquiesce in the application.
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For the reasons stated, the demurrer will be sustained with
leave to complainants to amend, if they shall be so advised.
ROBT. F. HUTCHESON.·
Feb. 24th, 1928.
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In the Clerk's Office of the •Circuit Gourt of Buckingham
County:
I, Carrie S. Hubard, Clerk of the said Gourt hereby certify
·that the foregoing is a true transcript of the record in the
case of Carrie A. Word, Admx. vs. W. A. Lesueur and others, except the original bill and the demurrer thereto~ which,
by consent of counsel, was omitted. I further certify that
the notice that application had been made for a copy of the
record was duly acknowledged by A.. E~ ~Strode, Attorney for
·W. A. Lesueur, A. H. Williams, J. B. Brown and 0. R. Jeffrey
Given under my hand this 13th day of Dec., 1928.
CARRIE S. HUBARD, Clerk.
Clerk's fee for copy, $35.00.
A Copy-Teste :
H. STEWART JONES, 'G. C.
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