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IN THE

Supreme. Court of Appeals of Virginia
AT RICHMOND.

L. F. JOHNSON, Plaintiff in Error,
versus

HERBERT A. HARRISON, Defendant in Error.

To the Honorable Judges of the Sup1·eme Cou,rt of Appeals
of Virginia:

Your petitioner, L. F. Johnson, respectfully represents
unto your Honors that he is aggrieved by a final judgment
of the Circuit Court of Princess Anne County, Virginia, entered on the 15th da.y of ~larch, 1932, in a certain cause in
said Court then pending, wherein your petitioner, L. F. Johnson, wa.s the plaintiff and H . .l\.. Harrison was the defendant.
At the trial of this case in the Circuit Court of Princess
Anne County, Virginia, on July 20th, 1931, the jury returned
a verdict in favor of the plaintiff, your petitioner, against
the defendant, assessing your plaintiff's damages a.t $1,500.00. On a motion on behalf of the defendant to set aside
the verdict the trial court entered final judgment for the defendant.
Your petitioner duly excepted to the several rulings of
the Court of which he complains and respectfully asks that
a 'vrit of error and supersedeas to said judgment be awarded
by this Court. The plaintiff and the defendant in error here
will be desig'llated as they "Te re in the lower court. A transcript of the record in said case is hereto filed and from it
will appear the following facts:
STATEJ\1:ENT OF FACTS.
Your petitioner had been a resident of Ocean View, Virginia, about three years ; had been in the employ of W. V.
Reed & Company of Baltimore, Md., for about a. year· and a
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half. This Company was engaged in the construction of
buildings and your petitioner was an Accoustical Engineer
;employed by the above concern to _superintend the constrnc:.tion of buildings. He received a salary of $75.00 and ex,penses per week when he was on a construction job and
.when not on such a job, he received a salary of $40.00 and
~xpenses per week.
The scene of this accident was in Princess Anne County,
:virginia, at the intersection of the two roads known as the
,Shore Drive and the Chesapeake Beach Road. These two
.roads intersect each other practically at right angles. The ·
,Shore Drive runs approximately east and west and the Chesapeake Beach Road runs approximately north and south at
~he said intersection, Ocean View being west, Virginia Beach
being east, and Chesapeake Beach being north. The Shore
,Drive is an eighteen foot concrete road and the Chesapeake
~each Road is -an eighteen foot macadam road. On your
petitioner's right hand side of the Shore Drive approach,ing the said intersection there are four small cottages, an
oyster roasting stand and a large filling sta.tion, with six
.or eight pumps. On. the right hand side of the Chesapeake
~each Road, approaching the said -intersection is a large sign
marked "SLOW" about three hundred thirty-six feet from
the Shore Drive, cautioning drivers approaching the Shore
.Drive to drive slowly.
.· This accident occurred on February 28th, 1931, about 1 :30
;p.· M. Your petitioner had been to Virginia Beach in the
interests of his employers and was returning, traveling west
to Ocean View on the Shore Drive, as he approached the
13aid intersection, driving at a speed of about thirty-five or
_forty miles an hour, he looked to his left to see if there was
any traffic moving north towards the Shore Drive. Not seeing any, he then turned his attention to the cottages and the
;filling station on his right, watching for traffic traveling south
on the Chesapeake Beach Road, coming from Chesapeake
Beach. He slowed down to a speed of abo·ut twenty-five
miles an hour as he neared the intersection of the two roads
and was still looking to his right, watching for traffic from
the direction of the Chesapeake Beach. About the time of
entering the inter.section he again looked to his left and saw
the defendant coming from his left, traveling north, at a very
.rapid rate of speed towards the Shore Drive. At that time
the defendant's car was about forty feet from the Shore Drive,
your petitioner applied his brakes and turned to the right
to av~id the accident, but the defendant came right on and
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defendant's right front· 'vheel, right front fender and
right end of the front bumper struck your petitioner's car in
jts left front wheel, causing the same to be turned over
and almost totally wrecked, injuring your petitioner very
seriously and permanently.
: His injuries consisted of a fractured ·shoulder or collar
bone, two fractured ribs, all on the left side and other bruises,
.cuts and injuries. As a result of said injuries he was con~ned to the hospital about thirteen days and was confined
to his home about five weeks, the said injuries caused him
to have pleurisy and restricted his respiration for five or six
months after the said accident.
In addition to his personal injuries, his automobile, which
he had recently purchased at between $1,300.00 and $1,40Q.OO,
was in first class condition and had only been driven about
three thousand miles, was almost totally wrecked, with a
Ralvage of about $100.00.
ASSIGNMENT OF ERROR.

.That the Court Erred in Setting Aside the Verdict of the'
· Jury and EnterinlJ Final Judgment for
the Defendant.

. There are only two questions for this Court to consider in
,determining whether the Trial Court erred in setting aside
the verdict and entering final judgment for the defendant.
FIRST, under the evidence in this case would fair minded
men differ as to the negligence of the plaintiff?
SECOND. did the defendant have the last clear chance,
notwithstanding the negligence of the plaintiff, to avoid the
accident t These two questious will be discussed together.
The plaintiff testified that on February 28th, 1931, he had
.been to Virginia Beach in the interests of his employers and
;was returning to his home at Ocean View, driving west on
.the Shore Drive (R., 35 and 36); that as he approached the
.intersection of Chesapeake Beach Road and the Shore Drive
he looked to his left and did not see any car coming from·
.that direction at that time. He was then driving about thirtyfive or forty miles an hour; that he reduced his speed to
twenty-five miles an hour before reaching the intersection
.(R., 26) ; that as he came up towards the intersection he was
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looking to his right, watching the ·Chesapeake Beach Road
and when he got in a position to see that there was no traffic
on his right he again looked to his left and saw the de.;.
fendant 's car about forty feet from th~ Shore Drive, at which
time the plaintiff applied his brakes and turned to his right
to avoid a collision with the defendant's car (R., 27); he
testified that he had passed the center of th~ Chesapeake
Beach Road when the accident occurred (R., 28); that the
defendant's right front wheel hit the plaintiff's left front
wh~el and that the bodies of the two cars kissed tog~ther,
causing the plaintiff's ca.r to be turned over and wrecked
(R., 29).
There is no evidence that the plaintiff saw the d~fendant 's
car until he was about entering the in~rsection and then he
did all he· could do to stop his car and avoid the accident .
. The plaintiff's testimony \Vas corroborated as to how the
- .cars came together by Officer C. H. Fentress, who came· to
the scene of the accident shortly after it occurred. This of.:ficer made an examination of both ears and found that the
hub on the right front wheel of the defendant's car had
~ome wood, varnish or paint off of the left front wheel of
the plaintiff's car (R., 72).
We submit this plainly shows that the right front wheel of
the defendant's car came in contact with the left front wheel
,of the plaintiff's car and that this 'vas the first point of impact. When the· cars struck in this manner, the bodies of the
.two cars came together causing the plaintiff's car to be
knocked over by the momentum of the defendant's car.
The plaintiff's witness, E. P. Phillips, testified that when
l1e came to the scene of the accid·ent, going east on the Shore
Drive towards Virginia Beach, that the Harrison car was
sitting near the center of the Shore Drive, west of the center of the Chesapeake Beach Road, and that he had to stop
his car until the defendant's car was pushed off the road
in front of the filling station (R., 78) ; that there were skid
marks made by the defendant's car about ten feet before
they hit the concrete on the Shore Drive and ended just
immediately beyond the intersection of the Roads (R., 79) ;
that there 'verc skid marks also made by the plaintiff's car
and that they began about six feet before you hit the Chesapeake Beach Road and ended at the Chesapeake Beach Road
.(R., 79) ; that there was some "rood off of the left front
:wheel of 1\fr. Johnson's car on the hub cap of the right
front w·heel of 1\ir. Harrison's car (R.. , 80) .
. .We submit from this witnes$' testimony that the defend-

L. F. Johnson v. Herbert A. Harrison.

5.

ant, Harrison, came into the intersection driving on his left
side of the road and therefore, hit the plaintiff after the
plaintiff had crossed the center of Chesapeake B·each Road.
. The defendant, Harrison, testified that as he approached
the intersection that the plaintiff's car was a good way down
the roa.d, about two hundred or three hundred yards; that
at that time the defendant had just picked up a colored boy
and started towards the Shore Drive; that he drove from
that point to the intersection at a speed of about ten or fifteen miles an hour and entered the intersection at five or
eight miles an hour (R., 86-87-94); the point from where he
picked up the colored boy to the Shore Drive the evidence
will show is about six hundred twenty-one feet (R., 13-1493); the defendant further testified that when he. saw him
the second time the plaintiff 'vas about ten or fifteen feet
from him ( R., 87) :

"Q. But you saw him coming?
. A. I saw him coming.
Q. You proceeded on do'vn the road and never looked any
more to see where Mr. Johnson was until he got to the intersection?
A. I didn't see him any more.
Q. Why didn't you see him 1
A. Because I didn't look.
Q. And there was no obstruction on your right?
A. Not a thing." (R., 94.)
"Q. So you drove your car into this intersection when you
knew Mr. Johnson was coming?
A. r had seen him, but I thought I had time to get through.
Q. But you didn't pay any more attention to him?
·
A. Not until he was right close to me.
Q. Did you observe a "SLO'\V" sign between this house
of Oliver and the Chesapeake Beach Road 1
. A. I have seen it lots of tin1es, but I 'vouldn 't say I noticed
it that day.
Q. It was there?
A. Yes.
Q. What did you interpret that slow sign to mean?
A. It meant to cross there slo,vly." (R., 96.)
The defendant further testinecl that he could stop his car
going ten miles an hour instantly (R.. , 95 and 96).
. From the evidence above quoted it will be noted that the

6

Supreme Court of Appeals of Virginia.

plaintiff never saw the defendant; that he was looking to his
right for traffic coming from that direction as the law required him to do and the law aJso gave him the right-of-way
over traffi.c coming from his left. On the other hand, the
.defendant admitted seeing the plaintiff coming towards the
intersection, but stated that he thought he had time to get
through the intersection ahead of the plaintiff. The defendant also admitted seeing the "SLOW" sign on the Chesapeake Beach Boulevard, as he was approaching the Shore
Drive and that he interpreted that sign to mean to drive
across the Shore Drive slowly.
·
Under these statements o:fl fact, we respectfully submit that
the jury's verdict should have been sustained by the trial
.Court.
In the case of Chapman's ~4.dm'r. vs. Hines, 134 Va. 274,
reading from page 290, the court said:
''upon the facts and circumstances surrounding the ease,
it cannot be said that fair minded men might not differ in
their conclusions, and we cannot say as a matter of law that
the plaintiff's intestate was guilty of contributory negligence.
His negligence was a question for the jury, and as they might
have found for the plaintiff, the Court must.
We ·are of the opinion that this case is controlled by the
principles announced in the Friend Case, the Aldrid,qe Case,
the Oliver Case, the Wellons Case, the Bryant Case, supra,
and other similar cases. To the same effect is Davis, Director General, etc., vs. lJ!fcOall, 133 Va. 487, 113 S. E. 835.
The judgment of the circuit Court is erroneous and will be
reversed, and an order ~vill be entered here overruling the
defendant's demurrer to the evidence and entering a :final
judgment for the plaintiff for the amount of damages ascertained by the jury, with interest thereon from the date of the
verdict until paid.''
In the case of Etheridge vs. Norfolk So. R. Co., 143 Va. 789,
reading from page 797, the Court said:
''Where the facts are such that reasonable men of fair
intelligence may draw different conclusions, the question of
contributory negligence must be submitted to the jury, for
the finding is then of fact. But if it is clear that only one
reasonable inference can be drawn from the facts, and the
course which prudence dictates be definitely discerned, the
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finding thereon is of law, not of fact, and it devolves upon
the court to settle the matter.'' (Italics supplied.)
In the case of Prive vs. Burton, 155 Va. 229, reading from
pages 234 and 235, the Court said:
"It must be borne in mind, that unless the verdict of the
jury is plainly wrong or without evidence to support it, this
court will sustain it. Under this rule, in view of the verdict
of the jury, we will consider all material conflicts in the testimony as settled by the verdict in favor of the plaintiff.''
''The speed and control of the automobile, and where, on
the highway, it was being operat-ed were controverted facts
before the jury. By their verdict these facts have been resolved in favor of the plaintiff, and their finding will not be
disturbed on appeal.''

In the case of Whipple vs. Booth., 15-5 Va. 413, reading from
page 417, the Court said: ·
''Ordinarily, contributory negligence is a question for the
jury. It only becomes a question of law for the court when
the evidence is uncontroverted. If, from the evidence, fair
minded men can draw only one inference therefrom, it then
is a question of law for the court, but, if fair minded men,
from the evidence, may honestly differ as to the negligence
charged, it is then a question of fact for the jury. Oity of
Norfolk vs. Antho'YII!J, 117 Va. 777,86 S. E. 68." (Italics supplied.)
- In the above case there was a conflict of the evidence. The
plaintiff testified that she was operating her automobile in
one part of the street and on the other hand, the defendant
stated-that he was driving in another-part of the street. The
evidence was conflicting on these two material points and the
Court said, on page 418:
''If the plaintiff had not been driving on her side of the
street just prior to the collision, or if the collision had occurred in the center of the street, as detailed by the defendant, she might, under the circumstances, have been guilty
of contributory negligence which would have been a bar to a
recovery, but inasmuch as there was a sharp conflict in the
testimony on these points, the verdict of the jury in· favor
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of. the plaintiff, in effect, clea.red her of the charge of contributory negligence and was conclusive. of the question.''

"·The verdict having been improperly set aside by the trial
court, it will be reinstated by this court and judgment rendered thereon.''
In the case of McGowa;n vs. Tayman, 144 Va. 358, reading
from page 369, the Court said :
''The doctrine of last clear chance has no application to the
defendant except where the plaintiff is guilty of negligence;
but such negligence, even though it continued np to the moment of the injury, does not relieve the defendant of liability
if he knew or ought to have known the peril in which the
plaintiff had negligently placed himself and had a clear
chance, notwithstanding such negligence, to sa:ve him from
injury. His failure to avail himself of such last clear chance
is negligence, which becomes the proximate cause of the
plaintiff's injury. Shearman & Red. on Neg. (5th Ed.), section ninety-nine; Wilson's A.rl1nr. vs. Portland Ry., 122 Va ..
160, 94 S .. E. 347; V a. Ry. <I; Power Co. vs. Cherry, 129 Va ..
262, 105 S. E. 657; Va. Ry..(~ Power Co. vs. Smith, 129 Va ..
269, 105 S. E. 532.
"In Va. Ry. & Power Co. vs. Smith, supra, Kelly, P., speaking for the Court, said, 'In such a case, if the discovery of the
inevitable was made, or ought to have been made, before
it was too late for him to slow down or stop, l1e would have
the last clear chance· to avoid the injury, and the street car
·owner would be liable, regardless of the fact that the negligent conduct of the driver of the vehicle precipitated the
situation and continued up to the moment of the impact'."
In the case of W-ilkins vs. Davis, reported in the July Advanced Sheet of the Fifth Virginia. Law Register, page 101,
there was an accident between an automobile and a truck.
The accident occurred at or near a one-wayJ bridge on a highway. The plaintiff obtained a verdict and the Trial Court
set it aside and entered judgment in favor of the defendant.
The Court held:
''There was sufficient ·evidence to submit to the jury the
questions of negligence, contributory negligence and the doctrine of the ~ast clear chance, and they having decided by
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their verdict these questions adversely to the defendant, on
the conflicting testimony of the witnesses, the trial court and
this court are bound thereby.
A court has no power to set aside a verdict on the ground
that it is contrary to the evidence, if there is sufficient evidence to support it. It may be· set aside if it is plainly wrong.
Code, section 6251, did not extend the power of courts over
verdicts. It expressly provides that 'nothing in. this section contained shall be construed to give to trial courts any
greater power over verdicts than they now have under existing rules of procedure'. Under the la'v then existing, if
there was sufficient evidence to support the verdict, the trial
court had no power to set 'it aside, and that is the rule in
Virginia today.
A jury verdict, fairly rendered, is entitled to great respect.
The judge may have rendered a different verdict if he had
been upon the jury, but this is not sufficient justification for
setting it aside. The verdict may have· been against the preponderance of the evidence, but this is not a sufficient reason
for disturbing it. 'Vhere there is conflict in the evidence
upon a material point, or if reasonably fair-minded men
may differ as to the conclusions of fact to be drawn from
the evidence, or if the conclusion is dependent upon the
weight to be given to the testimony, in such cases the verdict is final and conclusive and cannot be disturbed either
by the trial court or the appellate court, and where the verdict has been improperly set aside by the trial court, this
court will reinstate it.''
According to the evidence ;;;hown by this Record and the
law governing such cases your petitioner respectfully submits that the Trial Court erred in setting aside the verdict
of the jury and entering- final judgment for the defendant.
Your petitioner will adopt this petition as his brief in thi~
case.
Counsel for your petitioner desires to appear and state
orally the reasons for revie,ving the decision complained of in
this petition.
Before this petition is presented to a Judge of this Court,
in vac·ation, or to this Court in term, or filed with the Clerk
of this Court, a copy. thereof 'vas delivered to Mr. Fred E.
Martin and Mr. W. R.. Ashburn, of Norfolk, Virginia, opposing counsel in the Trial Court, on the 15th day of August,
1932.
.
Wherefore, your petitioner prays that for these errors a
writ of ·error and sutJersedeas be granted him to the judg.
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ment herein complained of, entered on March 15th, 1932; that
said judgment may be reviewed, set aside and annulled and
judgment for. the plaintiff be entered by this Court, all of
which is respectfully submitted.
L. F. JOHNSON,
By S. BURNELL BRAGG,
· His Counsel.

S. BURNELL BRA.GG,
Attorney for Petitioner.
I, S. Burnell Bragg, an attorney practicing in the Supreme
Court of Appeals of Virginia., do hereby certify that in my
opinion the judgment complained of in the foregoing petition should be reviewed, set aside and annulled, and that
judgment for the plaintiff be entered by this Court.
Given under my hand this 15th· d~y. of August, 1932.
S. BURNELL BRAGG.
Received August 16, 1932.
H. S. J.
Writ of error awarded. Bond $300.00.
September 23, 1932.
Record September 26, 1932.

H. S. J.
VIRGINIA:
Pleas before the Circuit Court of the County of Princess
Anne, at the Courthouse thereof, on the lOth day of May,
1932.
BE IT REMEMBERED, That heretofore, to-wit, in the
Clerk's Office of the Circuit Court of Princess Anne County
on the 24th day of April, 1931, came the plaintiff by his
Attorney, and filed his notice of motion against the defendant,
in the following words and figures, to-wit:

L. F·. Johnson. ·v. ·Herbert. A. Hatriso11.
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Virginia:
· In the Circuit Court of Princess Anne County.

L. F. Johnson, Plaintiff,
vs.
Herbert A. Harrison, D~fendant.
NOTICE OF MOTION FOR JUDGMENT.
To : Herbert A. Harrison, 1800 Montclair Ave., Campostella
Heights, Norfolk, Virginia:
Take notice that on the 16th day of May, 1931, at 10 A. M.,
or as soon thereafter as he may be heard, the undersigned
will move the Circuit Court of the County of Princess Anne,
at the Courthouse thereof, in Princess .A.nne
page 2 ~ County, for a judgment against you in the sum
of Eleven Thousand Five Hundred ($11,500.00)
Dollars, which sum is due and owing by you to the undersigned for damages, wrongs and injuries hereinafter set
forth, to-wit:

[.

There heretofore, to-wit: on or about February 28th, 1931,
at the intersection of the roads known as -chesapeake Beach
Road and the Shore Drive, in Princess Anne County, Va.,
while the undersigned was travelling west along· the said
road known as the Shore Drive at a reasonable rate of speed
and using proper care and due diligence in the premises; and
while you were travelling north on the road known as the
9hesapeake Beach Road, it thereupon became your duty to
keep your automobile under complete control, and drive and
manage the same at a careful and prudent speed, having
due regard for the traffic, surface, width and use of said road
or. Highway, known as the Shore Drive, and any other conditions then existing; and the protection of life and property;
but notwithstanding your said duty you negligently failed to
drive and manage your said automobile at a careful and
prudent speed with ordinary eare and failed to give due
regard to the traffic on the road known as the Shore Drive
and especially to the car which was being driven by the un-
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dersigned and other conditions then existing, and failed to
maintain a proper lookout for automobiles travelling along
the said road, known as the Shore Drive, and especially to
the automobile being driven by the undersigned,
page 3 ~·and failed to give due notice or warning of the approach of your said automobile, and failed at a
time when you could have avoided colliding with the undersigned's automobile by stopping or slowing down your said
automobile, or by burning to the right or to the left; you
recklessly and carelessly drove your said automobile at an
unreasonable, dangerous and improper rate of speed, with
great force and violence onto, upon and against the auto ..
mobile driven by the undersigned, L. F. Johnson, who was
then and there in the exercise of due care; and by reason of
the aforesaid carelessness, recklessness and negligence on
your part and in the operation of your car, the undersigned's
automobile was struck with great force, and violence by your
automobile and turned over, completely wrecking the-undersigned's automobile and the undersigned was severely cut, ·
bruised, injured, wounded a.nd permanently hurt in and about
his body and person, breaking two ribs, a collar bone, injuring
his head and back and other parts o~. his body, which as a
direct and proximate result the undersigned 'vas kept from
following his trade and other duties, and was rendered sick,
sore and caused to suffer great pain of body and anguish
of mind and forced to expend large sums of money in the
payment of hospital, doctors' and other medical bills endeavoring to be cured thereof, all of 'vhich said injuries, sufferings and costs expended by the undersigned "'ere the direct
result of your aforesaid carelessness and negligence.
page 4

r

BY REASON WI-IEREOF, the undersigned has
been damaged to the extent of Ten Thousand
($10,000.00) Dollars.
And for this also, to-wit, a.t the place and on the day and
month aforesaid and under the circumstances and conditions
as hereinbefore stated, the undersigned's automobile which
he was driving was completely wrecked by reason of your
carelessness, negligence and recklessness as aforesaid.
BY R.EASON WHEREOF, the undersigned has been damaged to the extent of Fifteen Hundred ($1,500.00) Dollars.

I,

)

WHEREFORE, judgment will be asked at the hands of
the said Court at the fime and place and as above set out,
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against you, for the total sum of Eleven Thousand Five
Hundred ($11,500.00) Dollars.
Given under my hand this 22nd day of April, 1931.
L. F. JOHNSON.
By S. BURNELL BRAGG,
His Attorney.
S. BURNELL BRAGG, p. q.
page 5 ~

And on this day, to-wit: On the 1st day of June,
1931.

This day came the parties by their attorneys, and the defendant pleaded the general issue, to 'vhich the plaintiff replied generally, and on motion of the defendant, leave is given
him to file such special plea or pleas herein as he may so
desire.
CROSS CLAIM OF DEFENDANT FILED IN THE
CLERK'S OFFICE ON JULY 16TH, 1931.
The defendant, Herbert A. 1-Iarrison, hereby claims as a
cross claim in the above entitled case, the sum of Two Hundred Dollars for damages to his automobile sustained in
the collision which is the subject of this suit; and the said
defendant avers that the plaintiff is liable in tort for damages, and that same arose out of the same collision as that in
suit, and that the damages to this defendant were caused by
plaintiff as follows :
That on or about the 28th day of February, 1931, at or
near the intersection of the Shore Drive with the Chesapeake
Beach Road, in Princess Anne County, Virginia, in that section thereof known as "Bayside", the plaintiff so carelessly
and ~negligent drove and operated a certain automobile as to
cause the same to run into and collide with an automobile, the
property of this defendant, that was being then and there
operated by him in an Easterly direction along the
page 6 r said Chesapeake Beach Road, at or near said intersection, as a result of "rhich the automobile of
this defendant was greatly damaged to the extent of $200.00.

L._

I-IERBERT A. HARRISON.
By W. R. ~t\.SHBURN,
FRED .E. MARTIN,
His Attorneys.
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SPECIAL PLEA OF DEFENDANT FILED IN THE
CLERK'S OFFICE ON JULY 20TH, 1931.
Now comes the defendant, Herbert A. Harrison, and says
that the plaintiff ought not to have or recover anything of
him in the above entitled action for the reason that at the
time of the happening of the things alleged in the notice of
motion, said plaintiff was himself guilty of negligence which
proximately caused or contributed to the collision out of
which arose the damages of which he complains, in that( a) He was then driving his vehicle at a careless, negli-'
gent and excessive rate of· speed and in a reckless manner;
(b) He failed to have his said vehicle under control as required by law;
(c) He failed to accord the defendant the right of way;
(d) He failed to make reasonable use of his faculties for
the preservation of his own safety;
page 7

~

(e) He failed to keep a proper lookout;

(f) That when he discovered he could, in the exercise of
ordinary care have discovered the position of the defendant's
car in a place of danger, he failed to exercise ordinary care
to avoid a collision ;
(g) He failed to have his car equipped with proper brake
or brakes;

(h) He failed to exercise reasonable care to make use of
the brake or brakes with which his said automobile was
equipped, in order to avoid a collision;
(i) That he failed to give any warning signal of his approach as r~quired in the exercise of ordinary care.
(j) That he carelessly and negligently ran his automobile
into, upon and against the automobile; and in other particulars to be shown at the trial.
HERBERT A. HARRISON.
By FRED C. MARTIN,
W. R. ASHBURN, p. d.
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And on this day, to-wit, the 20th .day of July,
1931.

This day came again the parties by their attorneys, and the
def·endant by leave of Court filed his cross claim and special
plea in writing. And thereupon came a panel of nine duly
qualified jurors, from which panel the plaintiff and defendant
each struck one, and the remaining seven constituted the jury
for the trial of the case, to-wit: Roland E. Beasley, Ninas
A. Craft, Claude L. Beasley, Harry Shirley, Sidney D.
Barnes, R. J. Sawyer and Edwin Cox, who ·having been selected, tried and sworn,· the truth of and upon the issue
joined, and having heard the evidence and arguments of
counsel, retired to their room to consider of their verdict,
and after some time returned into Court, with a verdict in
the following words and figures, to-wit: "We the Jury find
for the Plaintiff fix his damage at $1,500.00." Whereupon,
the defendant, by counsel, moved the Court to set aside the
verdict of the jury, and grant him a new trial, on the grounds
that the said verdict is contrary to the law and evidence,
which motion· is continued.
And on this day, to-wit, the 15th day of March, 193:-·
-This day came again the parties, by their attorneys, and
the Court having fully heard and considered the motion of
the defendant to set aside the verdict of the jury, doth sus..
tain the same, to which action of the Court the plaintiff duly
excepted. Whereupon, the Court proceeding to
page 9 ~ enter such judgment as to it seems right and P.roper,
it is considered by the Court that the plaint1ff take
nothing by his bill but for his fals-e clamor be in mercy, etc.,
and that the defendant go hence without day and recover
against the plaintiff his costs by him in this behalf-expended.
Be it remembered that on the trial of this case the plaintiff
excepted to sundry rulings of the ·Court, and to the action
of the Oourt in setting aside the verdict herein and to the
judgment entered by the Court in fayor of the defendant,
and leave is given to the plaintiff to file his certificate of ex-ceptions herein within the time prescribed by law.
.· At the instance of the plaintiff, who desires to present a
petition to the Supreme Court of Appeals of Virginia, for a
:writ of error and supersedeas to the judgment herein, it is
ordered that execution upon the said judgment be suspended
for a period of sixty days from the end of this term, upon

';

··.•'''
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the plaintiff, or someone for him, entering into and acknowledging a proper suspending bond within thirty days from the
date hereof before the Clerk of this Court in the penalty of
$250.00 conditioned according to law.
page 10

~

And afterwards, on this day, to-wit, on the lOth
day of May, 1932.

This day came the plaintiff. by his attorney, and proper
potice having been given the defendant, as required by law,
of the time and place of presenting the certificate of exceptions, the plaintiff presented his certificate of exceptions and
the same were duly signed and made a part of the record in
this case.
page 11

~

Virginia :

In the Circuit Court of Princess Anne County.
L. F.· Johnson, Plaintiff,
vs.
Herbert A. Harrison, Defendant.

CERTIFICATE OF EXCEPTIONS.
BE IT REMEMBERED that after the jury was sworn to
try the issue joined in this cause, the following evidence
was introduced, which is all the evidence that was introduced
in the trial of this case.; the following instructions, 'vhich
are ·all the instructions offered, granted, modified and refus~d. and the exceptions to the granting, modifying and refusing of instructions and the exhibits offered and introduced
in this trial; and the exceptions to the Court's ruling in setting aside the verdict for the plaintiff and entering judgment. for the defendant and other incidents of said trial.

page 12
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In the Circuit Court of Princess Anne County,
Virginia.

RECORD.
L. F. Johnson
' vs.
Herbert A. Harrison .
.' Stenographic :report of testimony and other incidents of
the trial of L. F. Johnson vs. Herbert A. Harrison, tried be-

~·
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v. Herbert A. Harrison.
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fore Hon. B. D. White and Jury, in the Circuit Court o~
Anne County, Virginia, at Princess Anne Court
House, Virginia, July 20, 1931.
Prin~ess

Present: Mr. S. Burnell Bragg for the plaintiff. Messrs.
Fred E. Martin and W. R. Ashburn, .for the defendant.
Phlegar & Tilghman,
Shorthand Reporters,
N o~olk, Virginia.

r

Note : After the jury was selected and sworn,
opening statements were made by Mr. Bragg on,
behalf of the plaintiff and by Mr. 1\tia.rtin on behalf of the
defendant.

page 13

L. H. :DAVIS,
a witness on behalf of the plaintiff, beiug duly sworn, testified as follows:
Examined by Mr. B.ragg:
Q. Mr. Davis, will you state your name, please?
A. Leonard H. Davis.
Q. And your occupation Y
A. Attorney-at-law.
Q. Are you associated with me in the pr~ctice of law?
A. Yes, sir.
Q. A. few days ago did you make any measurements of the
premises around the scene of this accident 7
A. Yes, sir.
Q. Will you state to the jury the distance between the house
on the west side of Chesapeake Beach Road from the Shore
DriveY
Mr. Ashburn: I think the· measurement ought to be more
particularly identified.
Mr. Bragg: The nearest house to Chesapeake Road on the
west side of the road out in Mr. Oliver's field.
.
Mr. Martin: It . would be on the north side,
page 14 ~ wouldn't itY
1\{r. Bragg: On the west side of Chesapeake
Road.
A. Approximately 621 feet.
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By Mr. Bragg:
Q. From the house to the center of the Shore Drive?
A. Yes, sir.
The Court : So called the Shore Drive Y
Mr. Bragg: Yes, sir.
Mr. Ashburn: If your Honor please, I understood Mr.
Bragg asked this gentleman if he made certain measurements, and he said that he did, and Mr. Bragg asked the
distance, and he said approximately. I think he should state
how he made them.
By Mr. Bragg:
Q. How were those measurements made Y
A. By stepping it off.
Q. Mr. -Davis, how far is it from the center of the road
called Chesapeake Beach Road, going east towards Virginia
Beach, to the edge of the woodY
A. 750 feet.
Q. Now, Mr. Davis, on the road called the Shore Drive are
there any buildings on the north side of the road?
A. Yes, sir, there is a series of bungalows on the north
side of the road, and there is a chimney there to an oyf)ter
ro~

.

Q. As you approach Chesapeake BeachY
A. Yes, as you approach Chesapeake Beach.
page 15 ~ Q. And what else is ou that road 7
A. There is an oil station on the northeast corner of the intersection of Chesapeake Beach Road and the
road known as Short Drive.
Q. How much space does the bungalow take np on that
xoadY
A. Fifty yards, or one hundred and fifty feet.
Q. How much space does the oil station take np on that
ro~dY·

A. Thirty-three yards or ninety-nine feet.

:Sy the Court:
Q. How far are they from the cement on the so-cEt.lled Shore
DriveT How far do the bungalows sit back!·
A. About twenty-five feet.
Q. And how far back is the filling station Y
A. The filling station is a littlo furt4er hack than the
bungalows-probably thirty feet.
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l3y Mr. Bragg:
Q. What is in front of the filling station f

A. They have a series of gasoline and oil tanks.
Q. And what is the distance, would you say, the nearest

oil tank is from the intersection of the two roads Y
A. On a straight line about thirty-five feet.
By Mr. Ashburn:
Q. Did you step that off?
A. We stepped off the distance in there. ·
Q. From the oil tank to the road f
page 16 } A. Not from the oil tank to the road, but judging it from the other.
Q. You. are estimating it Y
A. Yes.
Q. That is a pure conjecture?
A. Yes, and estimab~s based on the other.
Mr. Ashburn: I moved to strike that out as a matter of
opinion.
The Court : I over-rule it.
Mr. Ashburn: Save the exception.
By Mr. Bragg:
Q. What else is on the intersection of the Chesapeake
Beach Road and the Shore Drivef Are there any sign posts!
A. Sign posts marking the direction to Norfolk and to Virginia Beach and Ocean View, and then there are road signs,
the numbers of the roads.
Q. What is the distance between the road sign on one side
of Chesapeake Beach Road and the road sign on the other
side of Chesapeake Beach Road near the oil statiC'n t
A. 59 feet 8 inches.
Q. Is that Chesapeake Beach Road or Shore Drive?
A. From the sign post on the north side of the Shore Drive
to the south side of the Shore Drive.
Q. I didn ~t ask you that. In other words, between the sign
post on the north side of Shore Drive to the other is 59
feet?
page 17} A. Yes.
.
Q. What is the distance between sign !:lOsts on
Chesapeak-e Beach Road 7
A. 35 feet 9 inches.
Q. What is the width of the Shore Drive t
A. Eighteen feet, the cement.
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Q. What is the average width of the hard surface on the
Chesapeake Beach RoadY
· ,. · · ·, ..
A. The average width on the Chesapeake Beach Road is.
eighteen feet. As it comes into the 'intersection the width
is ·twenty-one feet.
Q. What is the distance, Mr. Davis-and I think _you
measured it by your tape Y
A. The measurements made of the roads were made by
tape.
Q. And the measurement from the intersection of the two
roads to where Johnson's car turned over, how far is that Y
Mr. Ashburn: If he knows.
The Court: If he knows where it turned over.
Mr. Ashburn: It happened the ·28th of February, and the
measurements were made two or three days ago ; it· would
be entirely hearsay if anybody told him where it was.
·
The Court : If he can connect it.
· · , Witness : There is glass scattered .there ..
The Court: ·You don't know whether the glass came from
this car, do you 7
·
Witness: No, I could not say that.
Mr. Bragg: t 'viii withdraw the question if
page 18} there is going to be any trouble about it.
By Mr. Bragg:
.· Q. Now, going back on the Chesapeake Beach Road, as
you approach the Shore Drive, what, if anything, is on the
Chesapeake Beach Road between the house which you testified was 623 feet on the Chesapeake Beach Road; that would
attract a driver's attention?
A. There is a road sign marked "Slow". It has the word
"Slow" printed on the sign.
Q. On which side of the road Y
A. On the east side of the road going to Chesapeake Beach.
. Q. How far is tha.t from the intersection of Chesapeake
Beach Road and the Shore Drive f
A. From the center of the Shore Drive to the slow sign is
112 yards or 336 feet.
CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mr. D~vis,- the first. measurement you gave us was approximately 621 feet from the house west of the Shore Drive
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in Mr. Oliver's field to the .center of th~ road; I believe you
say you stepped i~ offY
A. Yes. ·
Q. Do you mean you strided it off and multiplied it by
threeY
page 19 ~ A. Yes.
Q. Do you know the average length of one of
your strides Y
A. Three feet.
Q. How do you know that 1
}.·
A. I measured it before.
Q. You did not measure it that day?
A. No.
Q. Are all of your strides uniform?
A. I took the same type strides as when I measure.d it in
the past.
Q. What was the occasion of your measuring the length of
your strides at a former date f
A. To see how far it was.
Q. Why did you want to know!
A. General information.
Q. When was it you measured your strides?
A. I don't recall.
Q. Are you positive you ever measured them 7
A. Yes.
Q. You are very positive, but you· don't remember when..
Who was there when you measured it Y
A. I don't know that.
Q. Was there anybody there Y
A. It was several years ago.
Q. How did you measure it V
.
A. By stepping it off and then measuring with the tape
line.
-page 20 ~ Q. Were you on the concrete pavement? You
live in the city, don't you Y
A. Yes.
Q. Did you measure it on the sidewalk 7
A. I don't recall that.
Q. But you are positive it was a three feet step Y
A. I said ~pproximately, and that is why I give it approximately.
Q. And it is a rough approximate distance?
A. It is pretty close at that.
Q. How far did you say the oil tanks in front of the garage
are from the edge of the Shore Drive 7·
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A. Do you mean the garage tanks to the intersection or"
the roadsY
Q. Yes.
A. I say .approxhi1ately thirty-five feet.
Q. You say you did not measure that Y
A. No.
Q. That is a pure guess Y
A~ Yes.
Q. Look at this picture an~ s~e if that correctly represents one view of that Y
A. Yes.
~. ~;
Q. That is a pretty good picturization of that, ·isn·'t, it:f
A. Yes.
·~
Q. Come down here before.t~e jury-just· a mq~~nt, please.
That picture is looking - northwest towards
.
page 21 ~ Ocean View, towards the Shore Drive in tlie same
·
direction that Mr. Johnson's car was traveling.
Now, Mr. Davis, these are the oil tanks you spoke ab~ut,
and you said that they were approximately thirty-fjve feet
from the intersection Y
A. Yes.
Q. You gave the jury an exact measurement from the two
signs, one on the ~a~t side of the Shore Drive, and I believe
you said it was fifty-nine feet from there to there. It is
obvious from looking ~t the photograph that it is considerably further to the oil tanks than it is to these two signs,
isn't it Y You can take a rule and scale it off on _th~ :J?iCtureY
· · : ·
A. But this road here makes a little turn when it comes in.
The Chesapeake Beach Road cut around there, and the sand
and dirt and gravel extend over.
Q. What I am interested in is the distance from the edge of
the concrete to the oil tanks, and it looks to be seventy-five
feet, from the picture.
Mr. Bragg: That is a matter of argument.
Mr. Ashburn: It is a matter of information.
i

By Mr. Ashburn:
.
Q~ Don't you think that is· true from looking at the P,ictq:reY
A. I do not think it is that much.
Q. How far is it from the sign across the road to the intersection?
·page 22 ~ A. I did not make any measurement of that.
Q. Here is a picture looking towards tqe Shore
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Drive and coming up on the Chesapeake Beach Road ·in
the direction Mr. Harrison was going; is that a correct picturization of the same from his view, or not T
A. It was taken beyond the.'' Slow'' ,road sign.
.
Q. It was take11: 1;1e~rer -the road than tpe .slow sign f
A. I think so. ·.. · ' ·
. ..
Q. It is. correct 1
A. With the exception of that.
Q. And the bungalows are there, and the piece of wood you
refer to is beyond the picture-further back that way:
A. Yes.
:Mr. Ashburn: We ·offer these pictures in evidence to be
marked Defendant's Exhibits Nos. 1 and 2.
·RE-DIRECT EXAMINATION.
By Mr. Bragg:
Q. Mr. Davis, here is a picture tpat was taken just beyon4
the slow sign on the Che~~p~ake B~ach Road; does that show
a fair view of the premises there~
A. Yes.
Q. Will you indicate to the jury on that picture where the
slow sign is?
A. The slow sign is right there. You can see the word
"Slow" there. It is not very clear. The sign is perfectly
clear, but it is yello,v, and it is not so very clear in
page 23 ~ the picture.
Mr. Ashburn: The picture is not very clear.
L. F. JOHNSON,
the plaintiff, being duly sworn, testified as follows:
Examined by Mr. Bragg:
Q. Will you state your name, please T
A. L. F. Johnson.
Q. Mr. Johnson, how old are you?
A. Fifty-two.
Q. Where do you live, Mr. Johnson?
A. Ocean View-Fourth Street, Willoughby.
Q. How long have you been living there t
A. About three years.
Q. And what is your occupation, Mr. Johnson!
A. I am an accoustical superintendent for the Reed
Aviation Company.

'
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·Q.
A.
Q.
A.
Q.

Who are you withY
W. V. Reed & Company, Baltimore.
How long have you been with this concern f
About a year and a half.
What are your duties with this concern when you are
on the job and not on the jobY
page 24 } A. Seventy-five dollars a week in Baltimore, and
I am under contract; when we have a contract I
get $40 a week and expenses. in addition.
· Q. Mr. Johnson, were you on the road known as Shore
Drive on February 28, 1931 Y
A. Y-es, sir.
. Q. Which way were you traveling on that drive, Mr. JohnsonY
·A. Going towards Ocean View-that is west.
Mr. Ashburn: If your Honor please, I just picked up the
notice o:f motion, and find there is no claim for. loss of wages,
and· I think that testimony should b'e stricken out.
·Mr. Bragg: Let us see about that {looking at Notice of
Motion).
·
By the Court:
Q. What time of day was it Y
A. About one-thirty.
Q. In the day time Y
A. Yes, sir.
The Court: If you can't fil}.d it,. go ahead and come to it
later in the instructions.
·
Mr. Bragg: Here it is interlined "was kept from following his trade and other duties''.
Mr. Ashburn : That is not a proper allegation.
The Court: I overrule the objection.
Mr. Ashburn: We ~ave an exception.
page 25

~

By 1\fr. Bragg:
Q. You say you·were on the Shore Drive on this
partic~lar day?
A. Yes, sir.
Q. Was there· any one in the car with you Y
A. I was alone in the car.
Q. And in what direction did you say you ·were goingY
A. Towards Ocean View-that is west.
Q. Is that in a westerly direction at this intersection Y ·'
A. I guess it is.
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Mr. Ashburn: I don't want to interrupt you, but let's see
if we can get a common understanding of the direction. My
understanding is it 'vould be northwest towards Ocean View.
Mr. Bragg: I would say that is so, and Virginia Beach
east, and Chesapeake Road north and the other end south.
Mr. Ashburn: All right.
By Mr. Bragg:
Q. So you were going west along the Shore Drive Y
A. Yes, sir.
Q. Now, ~fr. Johnson, when you came in view of the little
station, or the Shore Drive Road, did you observe the Chesapeake Beach Road?
Mr. Ashburn: Objected to as leading.
By ~Ir. Bragg:
Q. What did you do Y
A. When I came up where I could see in view, I looked
up Chesapeake Beach Road.
Q. To your leftY
A. Yes, sir.
Q. Did you see any car coming at that time Y
A. No, sir.
Q. Ho'v fast were you driving about that time when you
began to look that wayY
'
A. About thirty-five miles-about thirty-five or forty.
Q. Did you slow down any between there and the inte-rsection?
·~fr. Ashburn: Mr. Bragg is continually leading.
The Court: Yes.
By Mr. Bragg:
Q. At what speed did you drive from there to the intersection?
A. I slowed down to about twenty-five miles.
Q. Which 'vay were you looking as you approached the intersection 7
A. Towards the filling station-towards the right.
Q. To the northern end of Chesapeake Beach RoadY
A. Yes, sir.
Q. In what position 'vas your car in reference to Chesapeake B.each Road when you saw ~Ir. Harrison?
page 27 ~ A. I 'vas just entering the intersection when I
saw Mr. Harrison.
page 26

~
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Q. How far. was he from you at that time!
A. About forty feet.
Q. And what did you doT
A. I applied my. brakes. He didn't seem to see me and
didn't seem to be looking.
The Court: Why not let Mr. Johnson tell us about the
accident!
Mr. Bragg: All right.
Witness: When I first saw him I thought he would see me.
In other words, I thought he was looking at me.
By Mr. Bragg:
Q. Wh~re was he at that timeT
A. About forty feet from me as he approached, and I
thought he saw me, and my next thought was that he began
to cut over towards me, and then I applied my brakes?
Q. Tell the court and jury how the accident occurredwhat part of the cars came together, and so forth!
A. His leftMr. Bragg: (Interposing) Have you got any models hereY
The Court: Here are some.
By Mr. Bragg:
Q. Now, Mr. Johnson, this (using model) is your car, and
that is Mr. Harrison's car; demonstrate to the jury the best
you can how it wasT I suppose the red lines reppage 28 } resent the road Y
Mr. Ashburn:

Take these penciled ones.

. .··•·

By Mr. Bragg:
Q. Here are these pencil marks; can you see them'
A. Yes, sir.
Q. Put the cars just the way they were when the impact
occurred!
A. He came in like this ; he came in like that and hit me
like that (illustrating), and then they kissed, and his car
came like that, and my car turned over about twenty feet
from the intersection, and I guess it was six or seven feet
from us.
Q. Had you passed the center of the Chesapeake Beach
Road when this accident occurred T
A. Yes, sir.
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Q. To get the record straight, he came on the ;west side of
the .Chesapeake Beach Road t
A. Yes, sir, on this side.
Q. That is the west side 7
A. Yes, sir.
Q. Is that right f
A. Yes, sir.
Q. And struck you on· the west side of Chesapeake Beac)l
Road?
A. Yes, sir.
Q. That is with his right front wheel in your
page 29 ~ left front wheel Y
A. Yes, sit.
Q. And the two kissed together!
A. Yes, sir.
.., .··.. ,
Q. The bodies of them 7
A. Yes, sir.
Q. And his body went which wayY
A. About facing me.
Q. In .other words, facing the northwest intersection f
A. Yes, sir.
Q. Now, Mr. Johnson, how fast was your car going as you.
came up to the intersection Y
A. About twenty-five miles when I entered the intersection.
Q. About twenty-five miles Y
A. Yes, sir.
Q. And in what direction were you looking as you came up
to the intersection Y
A. I was looking to my right, at the Chesapeake Beach
Road, when I got to the intersection, and about the time I
entered the intersection, I looked to my left. I saw everything was clear on my right, and then I looked to my left.
Q. What damage was done to your carY
.
A. It was a total wreck so far as the car was concerned.
Q. What did the car cost you Y

Mr. Ashburn: I do not think that is proper at this time.
Mr. Johnson is not a mechanic.
page 30 ~ The Court: I think he can say what he paid
for it and how long he had had it.
Mr. Bragg: I am trying to save putting him back.
The Court: I over-rule the objection.
A. The car cost between thirteen and fourteen hundred
dollars. I don't remember exactly the figure.
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By Mr. Bragg:
Q. How far had you driven the car, and what was its con·
dition, at the time of the accident t
A. In first class condition. It had not been driven over
three thousand miles. I think it ·,vas a little less than three
thousand miles.
Q. Now, what injuries did you receive in this accident f
A. A broken collar bone near the shoulder and two broken
ribs.
Q. How long were you confined to the hospital as the result of the injuries Y
A. I stayed in the hospital only about thirteen days. It
was a few days before I went to the hospital.
·
Q. Who were your physicians 'vhile in the hospital f
A. Dr. Read and Dr. Moncure.
Q. How long were you disabled_ after you left the hospitalf
A. I taken a trip down in North Carolina about three weeks
after the accident, and I had to come back on the next train.
Q. How long was your body or arm bandaged up because
of the broken ribs and broken collar bone T
page 31 ~ A. The bandage was on about :five weeks. It was
taken off about five weeks after the accident.
. Q. Did you suffer any as the result of the injuries f
A. Yes, sir, right much so, and I am still suffering.
Q. Have you entirely recovered as the result of these injuries7
A. No, sir.
Q. In what manner do you suffer nowY
· A. I still suffer with the side and my shoulder.
Q. How long were you away from your job on account of
these injuries-from your work 7
A. Five weeks-nearly five weeks. I couldn't have gone
then if I hadn't had the job I had. I was not able to do the
work.
Q. You were simply superintendent of the men on the job f
A. Yes, sir, giving instructions. Very few mechanics that
make it.
Mr. Bragg: Here is a letter which verifies his statement.
Mr. Ashburn: That, of course, would not be admissible.
Mr. Bragg: I had the letter to save the trouble of bringing his employer down.
.
The Court: He has testified to the same thing. I sustain
the objection.
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Mr. Bragg: All right.
~By

Mr. Bragg:
.
Q. What was your hospital bill, Mr. Johnson Y
A. I just don't remember, Mr. Bragg.
Q. Have you got it with you?
A. No, sir, I have not. It was around $50.00 for the hospital.
Q..How much was your doctors' bill, and have you paid
that?
A. The doctors' bill, the first bill I got. I don't know how
much it is now, but the first bill was $113.00.
Q. Do you mean that is for one doctor or for both doctors?
A. That is the only bill I had.
Q. Which doctor was that from?
A. Dr~ Reed.
Q. You· have not received Dr. Moncure's bill yet?
A. No, sir.
Q. Mr. Johnson, I notice that there has been filed in this
suit what is known as a cross claim for damages to Mr. Harrison's car.; had Mr. Harrison,·· a.t any time prior to the filing
of this claim, made any demand on you through himself or
his attorneys for repairs to the cart

page 32

i.

~{r.

Ashburn: Objected to as immaterial.
The Court: Over-ruled.
Mr. Ashburn: I save an exception. Under what possible
claim could it be admissible.
·
Mr. Martin: I .told Mr. Bragg two 'veeks ago we would
file it.
page 33 ~ The Court: Over-ruled.
Mr. Ashburn: Exception.
By Mr. Bragg:
Q. So the first knowledge you hadThe Court: He testified to that.
Mr. Bragg: All right.

l

.

CROSS EXAMINATION.
By Mr. Ashburn:
-·
Q. Mr. Johnson, are you employed by the Reed Company
at the present- timet
·
' -··
A. Yes, sir.
_,_
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Q. Are you on a contract?
A. Yes, sir.
Q. What salary are· you drawing from them nowY
A. Do you mean while I am here todayT
Q. At the present time-this week, for exampleT
A. Well, in this case I don't put in any time. I put in
my own reports, and I don't charge anything while on the
trial.
Q. I mean what is your present salary from the company T
A. We are on a contract.
Q. I understood you were not on a contract nowY
A. Yes.
Q. What is your present salary Y
A. $75.00 a week on contract.
Q. Are you on contract this weekY
page 34 ~ A. I don't think you quite understand me; when
I am actually on the job, when we have a contract
to charge my time to·By the Court:

Q. (Interposing) Are you drawing $40.00 or $75.00 now Y
A. Today I am not drawing anything.
Q. What were you drawing this week?
A. The time I work I put it in. at the rate of $75.00 a week.
We· have a contract at the present time.

By Mr. Bragg:
Q. What do you mean by contract Y
Mr. Ashburn: I think I can get it out.
Mr. Bragg: Go ahead.
Mr. Ashburn: Were you working yesterday!
A. No, sir.
Q. The day before T
A. No. I left Baltimore Friday night.
Q. You only work when in Baltimore?
A. No; I work four states.
Q. How much did you earn from them last month T
A. I don't remember, but the rate is $75.00 a week, and
I was busy the whole month.
Q. Yon were not here last month; you have not done any
WQrk for that company in this vicinity in the month T
A. No, not in Virginia.
-page 35 ~ Q. When you come here you are not drawing
any pay!
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A. If they haven't anything for me to do, I am drawing
$40.00 a week.
Q. When you were here in February they didn't have anything for you to do Y
A. Oh, yes.
Q. You were drawing $40.00 a week at the time the accident happened Y
A. I didn't send in any salary, but they sent it to me.
Q. And they continued to send it to you while sick Y
A. They sent one check until I went back on pay-roll.
Q. How much was that check f
A. $200.00.
Q. They sent you one check for $200.00 for the wages you
lost in the accident Y
A. Yes, sir.
Q. So you did not lose any wages, because you were paid 7 ·
A. This work was in Washington at that time, and all the
work was outside of Baltimore, and I had been drawing
$75.00 a week and expenses.
Q. Where had you been just prior to this accident Y
A. To Virginia Beach.
Q. And for what purpose?
A. Prospecting.
Q. I do not understand your term "prospecting"; what
do you mean by that f
page 36 ~ A. Our work is accoustical, sound transmission
work, and if we see a building that we think needs
this work we make an investigation.
Q. You do not stay in the building.
A. No.
Q. You have been to Virginia Beach hundreds of tin}.es,
haven't you t
A. I have been on the road nine years.
Q. You did not expect to see any such building t
A. I am on the lookout for them.
Q. Where did you stay at Virginia Beach that dayt
A. I can't give the name of the street where you turn to
go around to Norfolk is a confectionery place, and I stopped
there.
Q. Did you stop anywhere else 7
·
A. No, sir.
Q. That is the only stop you made?
A. Yes, sir.
Q. And you went down all by yourself t
A. Yes, sir.
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.Q. Were you drinking that dayt
A. No, sir.
_Q. Not at allY
A. No, sir, absolutely not.
Q. Are you positive of that Y
A .. I am positive ..
page 37 ~ Q. Didn't you tell Mr. Harrison, after the acei.
dent, yon had had a couple of drinks f
A. I don't remember telling him so.
Q. Do yon tell the jury yon did· not tell him soY
A. If I did, I was unconscious.
Q. Didn't yon wait a little while, until yon sort of re~ov~red your composure, and tell him you had not had but
oneY
A. No, sir.
· Q. And didn't you wait a while and say you didn't have
anyY
· A. I said I didn't have any, because I had not.
Q. Didn't Mr. Harrison have the colored boy take the bot..:
tie out of your car so the police officers wonldn 't find itT
A. I doubt it very much.
Q-. Do yon say he did not f
A. I did not see him.
Q. You say you were perfectly sober?
A. Yes, sir.
Q. And hadn't had anything to drink that day?
A. Yes, sir.
Q. Do I understand you to tell the jucy that you entered
the intersection before Mr. Harrison f
·
A. Yes, sir.
Q. But you didn't see Mr. Harrison's car until you got in
the intersection, and he was about forty feet back Y
page 38 ~ A. I was entering the intersection when I saw
him.
Q. And he was about forty feet back?
A. About forty feet from the intersection of what is known
as the Ocean Shore Drive.
Q. Then he was forty feet to your left down the Chesapeake
Beach Road when yon entered the intersection f
A. Yes. sir.
Q. That is your positive statement T
A. Yes. sir.
Q. So you tell the jury while you crossed these twenty
feet of intersection on the concrete road, Mr. Harrison
traveled forty feet on the macadam road and struck your carY

';
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I
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, A. He was on the left hand side.
Q. While you w·ere ttaveling twenty he traveled forty?
A. He was traveling! more like fifty.
Q. And you were traveling about twenty-five Y
A. Yes, sir.
Q. So, if he traveled twice the distance in the same length
of time, he must have been going twice as fast, 'vhich would
put bini about :fifty miles an hour?
A. He was going at lleast fifty.
Q. Entering the int~rsection and coming up the macadam
road?
!
A. Yes, sir.
)
Q. You did not see him until he was within forty feet of
you?
page 39 } A. No; it is very much obstructed; the Chesapeake Beach Road, on the north, is very much obstructed by the woods and the filling station.
Q. There was no obstruction in the direction from which
1\tfr. Harrison was coming; it is perfectly open, and a great
big field anybody could see for one-eighth of a mileY
A. Yes, he could have seen me.
Q. And you could have seen him if you had been looking?
A. I was looking to my right.
Q. You didn't look to your leftY
A .. I did. I told you I did just about the time I entered
the intersection.
Q. You didn't look to your left before entering the intersection, did you 1
A. Yes, I did down about the little bunga.Io,vs 'vhen I :first
·
·
cleared the woods. .
Q. You cleared the woods twice as far away from the intersection as the bungalows Y
A. About one-tenth of a mile.
Q. The woods is at least seven hundred and fifty feet from
the intersection Y
A. According to the speedometer a little over one-tenth of
a mile.
Q. So you traveled the seven hundred and fifty feet .and
in any part of that distance you could see 1\'Ir. Harrison's
car if you had looked to,vards the Chesapeake
page 40 ~ Road, but you didn't look?
A. No.
Q. Suppose the evidence shows that Mr. Harrison stopped
a little ways down the- road to pick up a colored man, and
he stayed there some two or three seconds, could you contradict thatY
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A. I don't know where his car was. He might have been
behind some bushes.
Q. So you did enter the intersection before looking to your
·
left hand side until you entered Y
A. Just before I entered.
Q. How close were you to it when you say just before Y
A. About to enter. Just as soon as I could see up the
Chesapeake Road I looked to my left.
Q. As soon as you were opposite the ·Chesapeake Beach
~oad, then you looked to your left for the :first timet
A. I beg yur pardon.
Mr. Bragg: Let him go ahead.
A. You could see down just before you entered the intersection.

By Mr. Ashburn:
Q. You could see down there for one eighth of a mileY
A. I could not.
Q. You did not lookY
A. Certainly.
Q. What is the obstruction there that kept you
·page 41 ~ from seeing?
,
A. The filling st~ tion and then the woods.
Q. I mean to your left 7
A. There was no obstruction to my left at all after I passed
the woods about one-tenth of a mile.
Q. Then you did not look to your left until you got into
the intersection Y
A. Near the intersection.
Q. Into the intersection Y
A. Near it.
Q. How near the intersection f
A. I don't know; I didn't measure it.
Q. Five feet 7
A. Ten feet maybe.
Q. Now, Mr. Johnson, isn't it a fact that you were going
about sixty miles an hour when you approached the intersection Y
A. No, sir. That is all that that car would make.
Q. What kind of car was itY
A. A Willys-Knight 87.
Q. What does the 87 mean-87 horsepower!
A. You know as much about that as I do.
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You say it would not make over sixty!
I don't think it will make over sixty.
Didn't you have it wide open that morning!
No, sir.
Isn't it a fact, Mr. Johnson, that the Harrison car had
entered that intersection-! withdraw that quespage 42} tion. You never saw that car until it struck you,
did youf
A. Oh, yes.
Q. You saw it forty feet awayt
A. Yes.
Q. I a.Sk you if it is not a fact that the Harrison car had
entered the intersection, and was over half way across it,
when you came up and struck it on the right rear wheel Y
A. Absolutely not.
Q. You are positive of that!
A. Positive.
Q. The accident did not happen that ·wayf
A. No, sir.
Q. You say the Harrison car struck. you, and you did not
strike the Harrison carY
A. That is what I say.
Q. How old was your car-what model was it Y
A. I had it about three months.
Q. Did you buy it newt
A. It is Model 87.
Q. I mean what yearY
A. It must have been 1930.
Q. Did you buy it newt
A. Yes, sir.
Q. From whom f
A. Depue Motor Company.
page 43 ~ Q. Where t
''
A. Norfolk.
Q. About three months before that time Y
A. Yes, sir.
Q. Is that where yon took it to have· it looked at after
the accident Y
A. They had it taken there; they had to phone to come
and get it.
Q.
A.
Q.
A.
Q.

RE-DIRECT EXAMINATION.
By Mr. Bragg:
Q. Mr. Johnson, Mr. Ashburn asked you when did you first
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look to your left after you came out of the cluster of trees
approaching the Chesapeake Beach Road; what did you say
to that!
.
A. Just after I passed by the cluster of woods.
Q. You looked to your left at that time Y
A. Yes, and before I entered the intersection.
The Court : Mr. Bragg, you have been .over that time and
time again, you and Mr. Ashburn too, and I do not think
it is in rebuttal.
~r. Bragg: I just want to get it clear before the jury.
. The Court: I remember. his testimony, and he certainly
has testified to it before.
Mr. Ashburn: Yes, sir, he has been over it before.
~

By Mr. Bragg:
Q. Yon looked when you first came out of the
woods and the~t looked again at the intersection f
A. Yes, sir.
Q. The first time you looked you did not see the carY
A. Yes, sir.
Q. And the second time you did 1
A. Yes, sir.
page 44

Mr. Ashburn: He has been over that.
The Court: Yes.
By Mr. Bragg:
.
Q. Mr. Ashburn asked you whether you had been drinking
that dayf
A. I had not been drinking anything stronger than coffee.
Q. Did Mr. Harrison take any bottle out of your car that
day, to your knowledge?
A. No, sir.
.
Q. Did you have any bottle in there f
A. No, sir, absolutely not.
Q. Did you see Mr. IIarrison: with a bottle f
A. Yes, sir; he came up with a bottle.
Q. Where did he get it 7 ·
A. I don't know. He said he got it out of the field. ·
Q. He didn't get it out of your car, so far as you know¥
A. No, sir, absolutely not.
·
·
.
i'
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RE-CROSS EXA.:MINATION.

By Mr. Ashburn:
Q. You are married T
A. Yes, sir.
Q. You live with your wife of course?
A. Yes, sir.
Q. Did you tell her how this accident happened T
A. I suppose we discussed it.
Q~ Isn't it a fact that she had to call up Mr. Harrison
to find out how you were hurt, and you wouldn't tell her
anything about how it occurred 7
A .. That is for her to say. I don't know anything about
it.
DR. J. W. REED,
a witness on behalf of the plaintiff, being duly sworn, testified. as follows:
Examined by Mr. Bragg:
Q. Dr. Reed, 'vill you state your name, please?
A. J. W. Reed.
Q. And your profession 7
A. Physician.
Q. How long have you been practicing medicine, Doctor?
A. Nineteen years.
Q. And where do you live Y
page 46 } A. Ocean View.
Q. Do you know Mr. L. F. Johnson?
A. Yes, sir.
.
Q. Did you have occasion to see him on February 28, 1931?
A. I did.
Q. Whereabouts Y
A. On the Shore Drive at the intersection of Chesapeake
Beach Road, at the filling station.
Q. And ·what was his condition when you saw him there,
Doctor? Was that at the scene of the accident?
A. That 'vas at the scene of the accident.
By the Court:
.
Q. What time did you get there. Doctor?
A. I got there a little after three o'clock.
By Mr. Bragg:
Q. What was his condition when you saw him thereY

0
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A. He appeared to be extremely nervous and suffering from
shock. I took him into this garage and examined him and
found he had a fractured shoulder and two fractured ribs.
He seemed to be suffering a good deal of pain, and he appeared to be dazed for some little time. I afterwards took
him to my office and I dressed him, and then took him home
that afternoon and kept him under observation there three
or four days, I think, until the 5th of March, at which time
he was not doing so well, his ribs were giving him considerable trouble, and we took him to the hospital on March
5th, where he remained for about two weekspage 47 ~ thirteen or fourteen days.
Q. Doctor, while you .were at the SGene of the
accident did you make an examination of him as to his
sobriety?
A. Yes.
· Q. In the presence of whom f
A. Mr. Claude Fentress, the sheriff-the county officerbecause something had been said about a.n empty bottle in
the car, and he requested that I examine him.
Q. Mr. Johnson requested itT
A. After he grew more rational. Mr. Fentress and I examined him carefully, and the man was not drunk and apparently
not drinking.
Q. Was there any odor of intoxication on his breathY
A. Apparently none at that time.
Q. How long was he in the bandages from these broken
honesT
A. Four or five weeks.
Q. How long was he disabled from work, such as superintending construction workT
A. At least five weeks. I understood his occupation necessitates his climbing around on scaffolds and one thing another, and he could not do it, and I think it was imnossible
for him to.
. Q. Have you been treating him since that time?
A. Yes.
Q. What is his present condition T
page 48 ~ A. He has a restricted function of the shoulder
due to the break and an accentuated breath sound
Qn that side.
Q. Tell the jury what it means Y
. A. It means that the breath sounds are exaggerated, and
he can't lie with any degree of comfort on his left side, and
I

•

I
I

I
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he can't sleep on his left side, and his shoulder giv~s him
some trouble.
Q. What was. your bill for services rendered to the present
timet Have you rendered one1
A. As well as I recall, I sent him a bill for $112.00 or
$113.00. Mr. Johnson kept me up night and day for the
first ten days, and I stayed in his home as much as my own.
Q. What was it due toY
A. To this pain, and he was exceedingly nervous, and that
is why we moved him to the hospital.
Q. Is he still indebted to you for any services you rendered since the tinie you sent him the billY
A. I have seen him at intervals since then, but I have not
sent him· additional bills.
CROSS EXAl\IINATION.

By Mr. Martin:
Q. This restricted function of the shoulder, what is that
due tot
A. Due to the fractured ribs and fractured collar bone.
Q. Why restricted as to the collar bone!
A. You always get more or less restricted funepage 49 } tion from an injury like he received.
Q. Not necessarily though Y He did not have
this frac~ure wired, did heY
A. No, there was no indication for wiring.
·Q. Didn't you ask him whether he wanted it wired, and
advised him it would require a slight operation to wire it 7
A. I took it up with him, but there is no operation; you
have to open it up to put a foreign body in there, and there
is possibility of infection, and you are inviting trouble.
Q. You did not tell me that just before you went on the
stand this morning; you told me then that if the fracture had
been wired the probability is that it would not have had that
restricted function Y
A. Absolutely, and I still say so.
Q. And very frequently it is the practice to wire a fracture of that kind, where the collarbone will not stay together
very well without overlapping, is it nott
A. Yes.
Q. If this fracture had been wired, the probability is it
would have united without overlapping?
A. The probabilityT
Q. I say the possibility is Y

----~
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.A. Nobody can tell.
_
Q. If the probability is that it would, what would be the
necessity of ever wiring?
page 50 t A. We keep those cases under 'observation. At
times they do not unite at all. If the bone don't
unite with the overlapping, then, as a last resort, we would
have to wire it. ·
Q. Yon do not always wait until the last resort to wire it,
do youY
A. We give nature every opportunity to seal it together.
Q. Isn't it a fact that in a fracture of this kind it is wired
together right away?
A. I have been practicing medicine nineteen years and I
have never seen but two or three clavicles wired during that
time.
Q. That is more or less recent practice, isn't itT Fifteen
years .ago people never wired bones together?
A. Oh, yes, they did. I sa'v one when I 'vas an inten~ in
St. Vincent's Hospital.
Q. I mean it is not prevailing, is what I am talking about.
Hasn't l\!r. Johnson got a good functional use of that joint
and his arm now?
A. The bone has united, but, as it will show for itself,
there is a slight overlapping. I(e will have a good useful
shoulder, I believe that.
Q. And as to the trouble that he was with his fractured
ribs, that is more or less subjective and you have to take his
word for that about not being able to sleep on his side?
A. Yon ·can get the exaggerated bre~th sounds on that,
which is due to pleurisy brought about by the
page 51 } trauma or injury.
·
Q. I am speaking of the pains that he speaks
of and not being able to sleep; tha.t is more or less subjective T
A. All pains are subjective.
Q. When did you examine him last, Dr. ReedY
A. I examined his collarbone this morning.
Q. When did you examine his ribs and lungs Y
A. A couple of months ago.
Q. They might have improved very much since then T
A. Quite so.
RE-DIRE.CT EXAMINATION.
:By ~Ir. Bragg:
Q. What would you say as to .the permanency of his inju:cy7
.
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A. He will always have some permanent disability. That
happened the 28th of February, and this is July, and nature
has had time to rectify it if it was going to.

RE-CROSS EXA1\1INATION.
By Mr. Martin:
Q. That applies to his collarbone that you spoke of-the
overlapping Y
A. That applies to his collarbone and not being able to
breathe when on his left side.
Q. You have not examined it for .two months, and you do
not know what condition it is in now?
A. I have not examined it for two months.
page 52 ~

DR. P. ST. L. MONCURE,
a witness on behalf of the plaintiff, being duly
s:worn, testified as follows:

Examined by J\IIr. Bragg;
Q. State your name Y
A. P. St. L. Moncure.
Q.. And your profession?
A. Physicain and surgeon.
Q. How long have you been practicing as a physician and
surg~on in the City of Norfolk Y
A. Over twenty-five years.
Q. Are you still practicing?
A. Yes, sir.
Q. Did you assist Dr. Reed in the treatment of Mr. L. F.
Johnson, the plaintiff in this suit Y
A. Yes, sir.
Q. Will you state to the court and jury the injuries Mr.
Johnson had f
.
:
A. He called me on March 5th, and I saw him with~ the
Doctor about nine o'clock at night on that date, and then he
suffered a great deal of pain and the physical examination
showed at least two ribs broken on his left side, pasteroaxillary line, about here (illustrating), and a fractured clavi..
cle or collarbone, besides other bruises.
Q. ·IIow long was he in the hospital, Doctor?
A. Thirteen days.
·
.·
Q. When was the last time you had seen Mr.
page' .53 r Johnson to examine him y
A. Yesterday.
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Q. And what did you find yesterday as to his injuries as
the result of the accident Y
A. A dropping of the left shoulder and a tilting back of
the clavicle-that is the scapula, the bone back behind,-in
consequence of a slight overlapping of the collarbone. The
collarbone, however, had firmly knit together. I found over
that whole chest on that side a distinct squeak as if an
asthmatic wheeze over the whole of that side.
Q. What could bring it about Y

Mr. Ashburn: Not what could, but what did.

By Mr. Bragg:
Q. All right, what did bring it about Y
A. He had at least two fractured ribs. Usually, and it
is almost impossible, to get a fracture, a traumatic fracture
(that is due to a blow) of those robs without having a pleurisy, and a pleurisy will set up adhesions, and an adhesion
will set up a restricted respiration, which is easily accountable for what he says that he has, unable to sleep or lie on
that side for any leng-th of time, and it is also reasonable to
say that his respiration, his breathing and the squeaks that
he gets in there, is due to the injury to the ribs.
Q. Well, Doctor, what would you say as to the permanency
of his injuries Y
page 54 ~ A. I do not believe that any man with fracture
of his ribs, with a traumatic pleurisy following,
and a collarbone that was so slow in healing, will ever have
the function-will be absolutely as g·ood as it was before.
Q. What was your bill for services rendered Mr. JohnsonY
A. I have not rendered the final bill. I saw him once, and
after I saw him several times, as late as yesterday.
Q. Can you give the jury any idea about what your bill

:will be?

A. About fifty dollars.
CR08S EXAMINATION.

By Mr. Ashburn:
Q. Dr. Moncure, when you saw Mr. Johnson on the 5th of
,March, I believe at his residenceA. I did not see him at his residence but at the hospital.
Q. You saw him after he had been admitted to tb~ hos~~f
.
A. Yes.

L. F. Johnson v. Herbert A. Harrison.

43

Q. What had been done to treat his fractured collarbone Y
A. I don't know, except a bandage Dr. Reed put on. He
had talked to me about it, and I only know what Dr. Reed
told me.
Q. You could not examine the collarbone without taking the
bandage off?
A. He put a band&ge on him; then I think he had some
adhesive bandage, but I will not be positive about
page 55 ~ it.
Q. I understood you examined the manY
·A. I did examine him. ·
Q. What course did you take?
A. I don't remember. If there was a bandage there, I
took it off to examine him.
Q. Did you, or not, take it off?
A. I don't remember whether it was on there. If it was
on there, I took it off.
Q. If you took it off, you could certaiilly tell what had
been done to treat the injury 1
A. No, I could not.
(~.. Do you mean to say a collarbone broken on the 28th of
February had not been set on the 5th of March?
A. I am sorry I am not talking to a jury of physicians.
Ther~ are many ways of treating a c.ollarbone fracture. One
of the best treatments is not to bandage it. The object is
to try to make the man, in the first place, comfortable until
such inflammation has gone down until we can ·put the bone
in position. He had on the same side the fractured ribs.
·Q. ·His ribs didn't have anything to do with the collarbone?
A. Yes, indeed it has. If you fracture a collarbone, you
have to put a fulcrum under his arm to ·bring the bone into
position, and it inte'rfers with respiration. It is unwise to
attempt to try to put a collarbone in place until the inflammation down here is gone?
page 56 ~ Q. I didn't ask you what was wise or unwise,
but I asked you what had been done?
A. I told you I didn't know what had been done. He had
attempted to make him comfortable, I understood.
Q. You say you understood; you mean Dr. Reed told you 7
A. I understand I cannot tell what Dr. Reed told me. Yon
want me to tell if I could look at him and tell what had been
done, and I could not.
Q. Did you examine his ribs Y
A. Yes.
Q. Howf
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A. ·Palpation and taking respirations . and· feeling whether
there was any crepitus.
Q. :Ooctor, that don't mean much? .· . .~. ~
A. I suppose you are an expert, and I suppose you know
what it means. We can feel along and feel crepitation as if
the ribs were running· together, and whether there was pain.
Q. You could not feel the painT
·
A. We feel the rib, and by the elicitation of pain a.nd the
crepitus, which we feel, we can see that that bone is fractured.
Q. ·Do you mean :YOU felt it with your fingers?
A. Yes.
Q. Did you take any x-rays of those fractures¥
A. No.
Q. Why didn't you do it Y
page 57 ~ A. Because it was not necessary. If you have
a fracture of your wrist and I can feel it with my
fingers, it is not necessary. I can do it if I choose.
Q. Had you taken an x-ray: of this fractured collarbone,
it would show exactly the condition Y
A. Yes, of the collarbone.
Q. Then you would know how to treat it 7
. A. I would know how to treat it anyway. I can feel the
collarbone which is just under the skin and tell how much
·
displacement there was.
Q. How did you treat it?
A. I treated it first by Velpeau's bandage. Then, after
that with a Desa.ult's bandage, which put a fulcrum under
his arm and prizes the bone down. That was put on after
he left the hospital.
Q. When you first examined him after the 5th of Match,
was the collarbone back in position so it would knit together?
.A. It could be pushed in place. It was not exactly a transverse fracture. It was an oblique fracture.
Q. You could tell that by feeling with the fingersf
A. Yes.
Q. Did you put it back in place?
A. We put it back, but it did not stay.
Q. When· did yon examine him again Y
.
A. I examined him in passing. There is no dipage 58-~ rect record made, but I examined him on several
·
occasions, and the bandage we put on gave him
so much pain it 'vas removed. It gave him pain by virtue
of the fractured ribs.
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Q. The fulcrum bandage was not put on until he left the
hospital Y
A. His ribs ~ere comparatively easy.
Q. They were healed Y
A. They did not have time to heal.
Q. Did he ever have a. cost for fractured ribs Y
A. No, I ha:ve never put any on.
Q. It is commonly done, isn't it Y
A. No.
Q. How were his ribs strapped Y
A. With adhesive plaster.
Q. The only examination you made of him on the 5th of
March was made by fe~ling the injured place Y
A. The old fashioned physical examination, which went
over him from top to bottom, and felt every fracture tha.t
he had, and by manipulation of the limbs we concluded what
he had.
Q. I am not trying to criticise you, but trying to find out
what you did.
A. I am quite sure the jury understands.
Q. You felt him all over for these fractures Y
A. Yes.
Q. Did he have any traumatic condition of the lung at tha.t
time?
page 59 ~ A. Nothing except the pleuratic traumatic, due
to the injury.
Q. You could not feel that Y
A. With the stethoscope. I saw him on the 5th of March,
and I examined him all over.
Q. Did he have any traumatic condition on the 5th of
March?
A. He had a pleurisy which I· diagnosed as the result of
the fractured ribs.
Q. How did you discover it?
A. Because it is impossible for him to have the fractured
ribs without having a certain amount of pleurisy. Then we.·
tal{e into consideration what we, find, as I told you awhile
ago about the crepitus, in connection with the pain elicited
on deep respiration, and also on· palpation, and we can con- ·
elude the amount of injury that he had in the pleura. He
didn't have any pneumonia.
Q. Let us go back to my question: How did you discover
this pleurisy on the 5th of March?
A. I discovered the pleurisy by the fractured rib, by the·
pa:in elicited by me, as I told you just now, and on palpation
and on his brea.thi:Q.g-
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The Court: (Interposing.) Don't let's go over that again.
By Mr. Ashburn:
Q. You did not examine him with the stethoscope on the
5th of March, did you f
page 60 ~ A. I did. indeed.
Q. Doctor, suppose you show the jury where the
disability of the collarbone is on the individual Y
A. Take your coat and shirt off, Mr. Johnson.
Note : The plaintiff does so.
Witness : You can see this shoulder blade sets out further
than that-this shoulder blade sets out further.
Q. I. do not think that shoulder blade has a thing to do with
the collarbone 1
A. You don't think it, but here you can see the notch,
and the jury can feel the prominence there. It does not entirely overlap. The drop there makes a little droop in that
shoulder. Do you suppose that man could pick up a couple
of rails and put on that shoulder 01
·Q. I don't know what kind of work he does.
A. I have tested him there. The shoulder joint was all
right. trhere is a deformity, and nobody can deny that there
is a deformity, and when there is a deformity of that character there is obliged to be some permanent disability.
Q. Is his rib fractured in the rear Y
A. H·ere (indicating).
Q. In the rear?
· A. There is no rear; they start here and run here ( illustrating).
Q. On the rear part, then Y
A. It is on the side. I can feel the fracture
page 61 ~ there now.
Q. Now, you say you haven't sent him any statement for your services?
A. No.
Q. Do you know how many times you treated him 1
A. Usually in pas~ing through the hospital word I ask
}J.ow do they feel, and I saw that man I reckon every day~
a~d I charged only for a few visits.
Q. Which hospital Y
A. St. Vincent's.
Q. You practice in tha.t hospital quite frequently, don't
yo~T
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A. Yes.
Q. Is it not a fact that every patient who is ·admitted to
the hospital has a record made of his sickness, or disability,
or whatever else he has y
A. Yes.
Q. Have you the record or' this patient!
A. I have.
Q. }fay I see it Y
4.. (Handing papers.) ·That is the hospital record. 'They are
generally read from the back page first and come forward.
You will look for the last of the case and read the other way.
Start at the rear, and read forward, ·and you can follow it.
Q. Doctor, the diagnosis on your own report says that
the patent is suffering from a simple fracture of
page 62 ~ the elavice; what does it mea-n Y
A. It means that the skin was not broken.
Q. What does ''simple'' mean 7
A. It means it does not stick through the skin.
·Q. It does not show a traumatic blowY
A. It was made out by the intern.
Q. ·But the hospital report is supposed to be a correct record, is it not?
A. Yes; as to what is on that report, it cannot go ·as evidence because the m·an who wrote it is not here.
Q. That is why you do not want the report to go in as evidence?
A. I am delighted you found it.
Q. The man who wrote this report also examined the patient?
A. Yes, the intern always examines him, and I agree with
him as far as he went.
Q. The rule of the hospital requires, when the inan is ad·
mitted, that the intern shall examine him thoroughly!
A. Yes.

RE-DIRECT EXAMINATION.
.

1By Mr. Bragg:
Q. But they do not make as thorough examination :as the
man :ts own physician Y
A.. I have great respect and great interest in and that is
a part of my life to train the interns. When the
page 63 l intern graduates from college, he comes-

The Court:

(Interposing.)

Don't go into that..
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By Mr. Bragg:
Q. The intern makes a synopsis of the man's injury, but
he does not go into the injury Y
.A. ·He goes as far as he is able to. I agree with him and
I do not change it. I will sometimes make an addition to it,
but I am not compelled to do it.

CARROLL CLOUGH,
a witness ·on behalf of the plaintiff, being duly sworn, testified as follows :
Examined by Mr. Bragg:
Q. Will you state your name?
A. ·Carroll Clough.
Q. Your ageY
A. Twenty-four.
Q. And your occupation T
A. Connected with the bank.
Q. What hankY
A. Brambleton .Slate Bank. ·
Q. How long have you been connected with that bank 1
A. Seven years.
· Q. Mr. Clough, were you on the road known as the Shore
Drive on February 28th, in the afternoon of that
page 64 ~ dayT
A. If that is the day of the accident, I was.
Q. What time did you get there Y
A. I could not say exactly. I would say around 1 :30.
Q.. Had the accident occurred at that timeY
A. It had occurred.
Q.. Did you see the position of the cars before the cars
were moved from the road f
A. I do not think the Willys-.Knight had been moved; I
could not say about the Chrysler. I think the Chrysler had
been moved.
Q. The Willys-Knight, where was it when you got theref
A. On the northwest corner clear of the concrete on the
shoulder of the road, turned up on its right side.
Q. Do you mean lying down on its right side Y
A. Yes, sir.
Q. Where was the Chrysler at that timet
A. Headed towards Chesapeake Beach.
By Mr. Ashburn:
Q. You think that had been moved Y
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A. I think so. It was not blocking traffic. The concrete
was clear.
By Mr. Bragg:
Q. Who was present when you got there besides Mr. Johnson and Mr. Harrison? Was anyone else there?
A. I could name hvo or three.·
Q. Who were they?
page 65 r A. J. A. Trimble, living at Chesapeake Beach
- I really I couldn't recall the names.
Q. Was there more than one Y
.lt. Quite a gathering there,-ma.ybe a dozen people.
Q. Now, ~Ir. Clough, did you notice the two cars as to the
damages to the cars, the Chrysler and the Willys-Knight Y
A. I noticed it at the time, yes, sir.
Q. What did you observe about the damage to the two
cars?
A.. In detail Y
Q. Well, yes, if you want toY
A. It would take some time. I would describe the WillysKnight as a total wreck, and the Chrysler did not have much
damage except to the right front part.
Q. Did you observe the left front 'vheel of the WillysKnightY
A. Not particularly.
Q. Did you observe the right front wheel of the Chrysler?
A. I did.
-Q. What did you observe about the right front wheel of
the Chrysler?
·
A. It had several dents in the spokes.
Q. Was there anything on the front of the Wills-Knight
to show that it had struck the Chrysler?
A. There seemed to be some difference of opinion about
'vhere the Chrysler struck the vVillys-Knight, or rather where
the Willys-ICnig·ht struck the Chrysler. The statepage 66 ~ ment was made by Mr. Harrison that he struck
the rear end of the Willys-I(nig-ht.
Q. Wait a minute. Mr. Harrison struck the rear end of
~Ir. Johnson's car¥
·
A. The Willys-ICnight struck the rear end of ~Ir. Harrison's car. I am not familiar with 'the. parties. That drew
my attention to one thing in particular. He said he struck
the rear end of the Chrysler, whereas the front was the part
damaged and there was some paint scraped off the righthand front wheel of the Chrysler which corresponded with
some paint which was on the left end of the Willys-Knight.
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., Mr. Bragg: Mr. Atkinson, have you the left wheel of the
Willys-Knight?
Mr. Ashburn: Hadn't you better put him on first!
Mr. Bragg: I just want to see if he recognizes the wheel.
Note : A wheel is

brou~ht

into the court room.

By Mr. Bragg:
.
Q. Mr. Clough, will you look at that wheel and say whether
that is the wheel or is similar to the wheel that was on the
left front of the Willys-Knight, the car you looked atY
A. I say it is very similar.
Q. Did you see anything on the bumper or the right front
end of the bumper, or right front 'vheel, of the Chrysler car
to indicate that it had struck this car here Y
A. On the Chrysler, no I did not.
page 67 ~ Q. Did you notice any skid marks, Mr. Clough,
in the roadY
A. Mr. Fentress and I examined those together; there were
some skid marks on the concrete apparently made by the
Willys-Knight.
Q. And where were they made on the conc.retef
A. For a distanee of about ten feet, beginning almost at
the intersection of Chesapeake Beach Road.
Q. Beginning almost at the intersection of Chesapeake
Beach Road, and running ten feet into the road Y
A. I would not say that, but ended there.
Q. Did you see any skid marks behind Mr. Harrison's ear
at allY
A. I did not.
Q. That is the Chrysler, I mean Y
A. Yes, sir.
Q. Was there any damage done to the right front spring
.Df Mr. Harrison's carY
A. The leaves were broken.

,,
I

j,
j

Mr. Ashburn: Mr. Bragg, you ought not to continue to
lead all the witnesses.
The Court: I think it is leading.
Mr. Bragg: I did not want to do that, Judge. That is all.
page 68

~

:ay Mr.

Ashburn:

CROSS EXAMINATION.

Q. Mr. Clough, you got up there some half hour after the
~ident, didn't you f

I
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A. I was there after it happened; I don't know _how long~
Q. The Willys-Knight car was the car driven by Mr. Johnson, wasn't itf
A. That is right.
Q. And you found that car over at this corner, turned over
like that (illustrating) Y
A. It was clear of the Chesapeake Beach Road and had
gone beyond it.
Q. And was turned on its right side?
A. Is that Chesapeake .B-each Road (indicating on diagram) Y
Q. This is the ·Shore Drive Road along which he was coming; that is the Shore Drive along which Mr. Johnson was
coming?
A. On this corner beyond the Chesapeake Beach Road. It
was over here, turned on its side, facing this way (indicating).
Q. The Chrysler, you say, had been moved Y
A. It was moved after I got there. It was sitting there.
I think that is about where it wa~. I know I parked my car
there, and had no obstruction.
Q. What model Chrysler was tha.t Y
A. I couldn't say.
Q. Was it a two-door carY
page 69 ~ A. It was a two-door car.
Q. Did you notice whether it was mashed in on
the righthand side Y
A. There was ·Some indentation of some kind near the top
in the rear of it.
Q. How about the right rear door?
A. I was scratched up.
Q. Was it dented in?
A. I couldn't say it was dented.
Q. How about the chassis f Was it knocked out of line t
A. I couldn tt say.
Q. Did you make a careful examination, or were you just
making a casual examination?
·
A. It was casual.
Q. I understood you to say on the spokes of the Chrysler,
on the right front wheel, there were some marks or indentations!
A. Yes.
Q. That is the Harrison cart
A. Yes.
Q. :Of course if he ran into another car, coming in this di-
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rection, it would not mark the spokes in the rear wheel? It
would rather indicate that something struck itt
.
The Court: I think tliat is a matter of argument.
By Mr. .Ashburn:
·
Q. Did I understand you to say there was some
page 70 ~ paint on the bumper of the Willys-I{night which
corresponded with the paint on the wheel of the
!ChryslerY
.A. Yes, sir.
. Q. Would it be fair to say that the bumpe·r of the WillysKnight had come in contact with the wheel of the Chryslert
A. Certainly so.
Q. You, of course, don't know how the marks were made
on this wheel?
.A. No.
Q. Or what it came in contact with, or what made itt
A. No.

RE-DIRECT EXAMINATION.
By 1Yir. Bragg:
Q. Did you notice any paint on the right hub-cap of the
·Chrysler?
A. No, I did not.

C. H. FENTRESS,
a witness on behalf of the plaintiff, being duly sworn, testi-:fied as follows :
Examined by 1ffr. Bragg:
Q. Mr. Fentress, I suppose you are known to the jury,
but you can state that you are a Princess Anne officer; how
long have you been a Princess .Anne of:ficerT
page 71 ~ A. Twenty years, I guess.
Q. Were you at the intersection of Chesapeake
Beach Road and the Shore Drive on February 28th, the afternoon that this accident occurred?
A. I was there after the accident had happened. I was
called in.
Q. Did you make any examination of these carsf
.A. Yes.
Q. Will you come up here now and tell the jury what examination you made and what you found of the two cars, in
your own terms.
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By the Court:
Q. What time were you there Y
A. Prior to two o'clock, but how nea.r to two I couldn't
tell you.
By Mr. Bragg:
Q. Take that wheel, or those models, and describe what
you found?
~{r. Ashburn: Suppose he states what he found, and then
he can elaborate on it.

By Mr. Bragg:
Q. State what you found Y
A. When I got there the Johnson car was turned over on
the right side at the northwest intersection of the two roads,
and ~Ir. Harrison's car was landed up on the side next to
the Shore Drive in-that is the filling station. I
page 72 ~ went to examine to see if anyone was hurt, and I
asked Mr. Johnson if he was hurt, and he said he
was, and I asked J\{r. Harrison if he was hurt, and he said
no. I think that is the remark that he made to me. I tried
to inquire how it happened, and it didn't seem anyone gave
any direct satisfaction because it was a little puzzling, and
I examined the car that Mr. Johnson was in, and the left
front wheel, just next to where the rim .and .spokes come
together, there was a piece cut out of one of those spokes.
I afterwards e-xamined the Chrysler car, and the hub of that
car had some of the wood and also the varnish or paint, or
whatever you mig·ht term it, on tl1e huh of that wheel, which
was the righthand wheel of the Chrysler car, and the indentation on the side, or the imprint on the side of the two
cars, to my mind,-of course it is my conclusion. •L
1Ir. Ashburn: (Interposing.)
himself to the marks.

I think he has to confine
.d.

Witness: There were two prints where the cars had been
bent together.
·

By the Court:
Q. Which side of which carT
•,
A. The right side of the Chrysler and the left side of the
Willys-Knight.
Q. Were those scratches or indentations?
A. Just bent. The ·Chrysler was bent just back of the right

54

Supreme Court of Appeals of Virginia.

wheel, and the Willys-Knight was just back of the
page 73 ~ left.
·
Q. Were there marks on the road f
A. The marks on the road, I couldn't say whether they
were made by these cars or some others. I saw marks there,
but I couldn't tell whether Mr. Harrison's car had applied
the brakes or Mr. Johnson's. There is travel there all the
time, and I was there sometime after the accident happened,
when I got there.
By Mr. Brn.gg:
Q.~ Were you present when Dr. Reed examined Mr. JohnsonY
A. Yes, sir.
Q. Did you assist in the examination of Mr. Johnson as
to his sobriety!
A. I did.
Q. Did yon find anything to indicate that he had been drinking anything intoxicating f
A. Not a thing, and that was called about by the remark
Mr. Harrison made.
Q. What did he say about it?
A. I picked up a bottle, a pint flask, off the rea.r seat of
Mr. Harrison's car, in Mr. Harrison's car, and he said "That
is the bottle that one of the boys got out of Mr. Johnson's
car", and I then proceeded to find out whether Mr. Johnson had been drinking or not. I wanted to find out for my
own knowledge.
Q. What else did yon find in Mr. Harrison's
page 74 ~ car besides this empty bottle f
A. I found that empty bottle and some small
bottles and a spoon. Those I have there now if you want
them.
· Q. Where did you find these other bottles Y
A. In the pocket of the car. One bottle, I think, was on
the front seat and the other in the pocket.
Q. Have you ever had the contents of those bottles analyzed
~Q find out what was in. them!
J.l. No, sir.
_
Q. How far, Mr. Fentress, would you say Mr. Johnson's
car was lying from the intersection of Chesapeake Beach
Road and the Shore Drive, when you got there 7
A. Do you mean the centers of the two roads f
Q. Yes, the hard surface of the two. In other words, this
is the concrete, and this is the macadam Y
A. I think the macadam road is eighteen feet wide-that

L.

-F.. Johnson v. Herbert A. Harrison.

55

is, the Snore Drive Road is eighteen feet, and the hard surface road which goes through Chesapeake Beach is twenty
feet at that· intersection.
Q. How far would you say that this car was lying on the
northwest corner from the immediate intersection Y
A~ That was just barely
the concrete or hard surface
road over on the dirt.
Q. Was it very badly damaged?
A. It looked to me badly smashed.
Q. What did you find about the front of the
page 75 } car? Did you ·find any evidences of any injury to
a person Y ·Did you find any blood or anything of
that kindf
A. I can't say I did.
_
Q. Mr. Fentress, you testified here about the right wheel
of the ·Chrysler and the left wheel of the Willys-Knight; do
you mean the rear or front t
A. The front on both.

off

CROSS EXAMINATION.

By Mr. Ashburn:
·Q. This Willys-Knight, ·belonging to Mr. Johnson, was lying, I understand, approximately in that position when you
saw it-the way Mr. Clough plaood it?
A. Where is the corner of the road?
Q. Here is the filling station and here is Chesapeake Beach;
that is the northwest corner 7
A. Is that all in here, the northwest 7
Q. No ; just in the pencil marks 7
A. As I remember it here (indicating).
Q. You think it was on his right side in that direction 7
A. Yes, sir. I think it was lying almost in that direction.
(Illustrating.)
Q. Was the right front wheel broken down, of the Willys..
Knight?
A. No, sir.
Q. Was any wheel broken down f
page 76 } A. I couldn't tell what was the opposite side.
Q. You conldn 't tell what was on the down side f
A. No. It might have been straightened up, but I didn't
examine the broken parts at all.
At 12 :38 the court took a recess until 1 :10 for lunch.
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Supreine Court ol Appeals of Virginia.
AFTERNOON SESSION.
Princess Anne Court House,. Virginia,
July 20, 1931.

_. The court met at the expirat~on of the recess at 1:37.

Present: The same parties as heretofore noted.

E. P. PHILLIPS, JR.,
a witness on behalf of the plaintiff, being duly sworn, testified ·as follows :
Examined by Mr. Bragg:
·Q. State your name?
A. E. P. Phillips, Jr.
Q. Where do you live, Mr. Phillips f.
A. Route 1, Lynnhaven.
page 77 } Q. What is your oooupation 1
A. Insurance agent.
Q. Were you on the Shore Drive February 28, at the time
of this accident occurred?
A. Shortly after.
Q. You did not see the accident Y
A. No, sir.
Q. Mr. Phillips, in which direction were yon traveling¥
A. I was going towards Cape Henry.
Q. Was there any one in the car with you at the timeT
A. No, sir.
·Q. When you reached the scene of the accident, where were
the cars-the Willys-Knight and the Chrysler?
A. I can show you.
Q. :Come over here and show us, please. Let us get the
boundaries straight. This is Shore Drive, and this is Ocean
View, and this Virginia Beach, this Norfolk and this ·Chesapeake Beach. We have agreed that these pencil marks, while
not accurate, are the edges of the hard surface. Now, show
us?
A. This car was lying- over here.
Q. That is Mr. Johnson's Willys-Knight?
A. Yes, sir.
Q. And that is the northwest corner of the intersection Y
A. Yes, sir.
Q. All right?
page 78 ~ A. 1\{r. Harrison's car was sort of like that (illustrating).

1
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Q. 1\{r. Harrison's car was near the center of the Shore
Drvie, west of the center of Chesapeake Beach Road 1
A. I imagine so. That is just the· way it was sitting (indicating).
Q. Would you say his car, or any part of it, was west of
the hard surface line if you extend that right through the
road-the western hard surface line of Chesapeake Beach
Road 1 The way you have it there, it is that way.

The ·Court: Was it east or west of the center of Chesapeake Road?
By Mr. Bragg:
Q. To the west of the center of Chesapeake Beach Road
is what you said; you don't know about that?
A. Just about on the edge. He was across the road, and
I stopped and waited on him.
Q. He was directly in your roadway going to Virginia
Beach?
A. Yes, sir.
Q. You had to stop until they pushed it where?
A. In front of the filling station~
Q. About up there 1
A. It was off the side of the road.
Q. Did you observe any skid marks in· the rear of Mr.
Harrison's carY
A. Yes; sir.
Q. Where did they begin and where did they end
page 79 ~ in reference to Chesapeake Beach Road?
A. They began about ten feet before you hit the
hard surface road, and ended just immediately beyond the
intersection of the road-a little east of the center.
Q. Are those the skid marks made by 1\fr. Harrison's carf
A. Yes, sir.
Q. Will you indicate, if this is Chesa.peake Beach Road~
just about. where they began?
A. Back here about ten feet before you get to the hard
surface road.
Q. In which direction did they go?
A. They come on right straight until they hit, and then
turned off.
Q. Did yon notice any skid marks behind Mr. Johnson's
cart
A. Yes, sir.
Q. WhGre did they begin and end Y
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A. About six f·eet before you hit the Chesapeake Beach
Road, and ended there.
Q. They began about six feet before they got to Chesapeake :Beach RoadY
A. Yes, sir.
Q. And ended where they hit T
A. Yes, sir.
Q. Did you observe the damages to either one of those
carsf
A. Nothing more than this one was practically wrecked.
The righthand side of this was tore away pretty
page 80 ~ badly, and on the righthand side of Mr. Harrison's
car there was some of the wood of Mr. Johnson's
car. The wood was on the hub-cap and axle.
Q. Off what wheel of the Johnson carY
A. The left front wheel.
Q. Look at that wheel; does that look like the wheel off
Mr. Johnson's carY
A. Yes, sir.
Q.. And that is the 1vay it was damaged f
A. Yes, sir.
Q. How long were you there that day Y
A. I stayed there until the doctor taken :ltir. Johnson off.
Q. Have you any interest at all in this matterY
A. No, sir, none at all.
Q. You were summoned to come here, were you Y
A. Yes, sir.
CROS.S EXAMINATION.
By Mr. Ashburn:
Q. Mr. Phillips, do you know whether or not the Johnsoil car had been moved before you got there Y
A. No, sir, it had not been, because I was there just after
they had taken Mr. Johnson out.
Q. Do you know whether the Crysler car had been moved Y
A. No, sir, it had not.
Q. I understood you to say you saw some skid
page 81} marks beginning back in ·Chesapeake Beach Road
and leading up beyond the center and towards
Chesapeake ·Beach from the center?
A. Yes, sir.
Q. Tha.t is correct, is itY
A. Yes, sir.
Q. And yet you say the Chrysler car was baek in here when
you first saw it Y

L. F. Johnson v. Herbert A. Harrison.

59

A. Yes, sir.

Q. The fact that the skid marks passed the center of the
intersection towards ·Chesapeake Beach would indicate the
impact was ·here Y
A. Yes, sir.
Q. If the skid marks were· made by that car?
A. Yes, sir, but I don't know whether they were made by
it.
Q. That is a. popular intersection, and there is a lot of
traffic there 7
A. It is that.
·Q. And you conldn 't tell positively whether the skid marks
were made by either of those ears!
·
A. No ; that is true.
Q. Yon simply saw some skid marks there, and they :r;nay
have been made by some other cars or some other drivers put
on brakes at some other time f
A. Yes, sir.
Q. I understood you to say the right side of the
page 82 ~.Chrysler ear was right badly broken up?
A. Yes, .sir; that is the rnnningboard and the
side that was dented in, and up towards the top.
Q. The side was dented in along the right rear wheel Y
A. I don't remember exactly the location.

Mr. Bragg: Your Honor, I will rest now. I have some rebuttal witnesses we will put on.
Mr. Ashburn : "\\rill your Honor excuse the jury 7
The Court: Come on over here.
Note : This motion was made not in the hearing of the
jury.
Mr. Ashburn: If your Honor please, accepting the testimony of Mr. Johnson at its face value, and giving it all
the credit it is entitled to, it appears to me that he was guilty
of contributory negligence as a matter of law. Before stating the reasons, I will say, for the purposes of·this motion, I
will concede that onr client was likewise guilty of negligence,
so there should. not be recovery of one against the other, but
that is purely for the purpose of presenting this to the court,
as you will understand.
Mr. Johnson says. that when he got out of the piece of
wood where he had a clear and unobstructed view of this
road to the left for one-tenth of a mile, he looked as he caine
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out of the wood and saw no vehicle approaching
on Chesapeake Road, and that he was going thirtyfive miles an hour, and continued to approach the
intersection, which was a proclamation of danger, and he did
not look any more until just as he entered· it, which was six
or eight feet. before. I say irrespective of any question of
right of way, it is the well defined duty of a driver approaching a.n intersection on a public highway in this state to look
in either direction for approaching vehicles, and it is perfectly apparent that had 1\IIr. Johnson looked as he approached
and got to this intersection he would have seen this on-coming vehicle of Harrison's because the testimony is there was
no obstruction to prevent his seeing it and there was nothing· to get in his view.
Based on that circumstance, it makes no difference whether
he ran into ~£r. Harrison, or !fr. Harrison ran into him, if
the vehicle was there and it would have been visible to him
if he had looked, it would be contributory negligence for
him to run into it, so that he would be neg·ligent if he looked
and didn't see, and would likewise be negligent if he didn't
look.
It seems to
conclusive from his entire statement that
both of these people were guilty of neglig·ence and should
not recover, and that your Honor should strike out the evidence and direct the jury to return a verdict in favor of both
defendants. ·
The Court: I think the obligation was just as
page 84 ~ great upon Harrison as upon Johnson. He should
have looked out for traffic and should have taken
care of it. He had just as clear view as the other man had ..
It seems to me the obligation was more on him; the obligation was on the other man, too.
J'vir. Ashburn: I do not contend that there was no obligation on Harrison, hut I think it was a mutual obligation.
The Court: That is probably true. I overrule the motion,
and you can except.
Mr. Ashburn: Yes, sir.

page· 83

~

me

. H. A. HARRISON,
the defendant, being duly sworn, testified as follows:
Examined by Mr. Ashburn:
Q. State your name Y
A. H. A. Harrison.
Q. How old are you, Mr. Harrison f
A. Forty-seven.
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Q.. Where is your home f
A. In Norfolk.
Q. What is your business 1
A. At the present time I am not doing anything. I am
connected with the Stewart Coal Company.
Q. What was your former business?
page 85 ~ A. Ice business.
Q. I believe you were the owner and operator
of the Crystal Ice Company?
.A.. Yes, sir.
Q. And you sold that to the Utilities Company?
A. Yes, sir.
Q. You were the driver of this Chrysler car which was involved in the aooident on February 28, were you not Y
A. Yes, sir.
Q. To what place were you on your way at the time the ac~.
cident happened?
A. I was very close to this Ocean Shore Drive. I imagine
seventy-five or one hundred yards of it.
Q. Where were you g·oing 1
A. Chesapeake Beach.
·Q. Prior to entering ·Ocean Shore Drive did you stop for
any purpose before you approached it?
A. I stopped to pick up a colored boy.
Q. Who was he 1
A. I think Clifton Cornick. I had never seen'him before.
Q. About how far was that from the intersection, where
you stopped to pick him up?
A. I imagine it was probably one hundred yards, or seventy-five yards, or something like that.
Q. Tell the jury 'vhat you did as you approached the intersection? Tell how the accident happened?
page 86 ~ A. I picked up this boy about one hundred f.eet
away, and was driving along very slowly, and
when I went to cross the high,vay J\'lr. Johnson come at a. very
rapid rate of speed, I imagine fifty miles or faster, and ran
into me.
Q. What part of your car did he strike?
A. Around the baek door or rear fender, or rather the
front part of the rear fender.
Q. You were driving?
A. I was driving.
QL The point of impact was behind where you were sitting?
'
·
A. Tliat is .it exactly.
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Q. As you approached the intersection, did you see the
Johnson car at any timeT
A. I had seen the Johnson car before I got there, but when
I looked up again he was right on me.
Q. Where was the Johnson ca.r when you first saw it the
:first time f
A. There is a kind of bend in the road, and it is a good way
down, and I saw him I don't know· how many yards but I expect two or three hundred yards.
Q. Where is it with reference to the piece of woodsY
A. Out of the piece of woods, there is a curve there.
Q. That is where he was when you first saw him Y
·A. Yes, sir.
Q. Where were you?
.
A. I had taken the boy up in the car and had
page 87 ~ just started.
..
Q. At approximately what speed did you approach the intersection!
A. Probably around ten or fifteen miles.
Q. And approximately what speed were you making when
you entered the intersection Y
A. I imagine around five or eight miles. It is hard for me
to tell exactly because I was not noticing the speedometer,
but going very slowly.
.
Q. Did you enter the intersection before Mr. Johnson, or
notY
A. I was bound to have entered it before he did because I
was practically across it when he hit me.
Q. ·Had you passed to the east of the center of the road
when he struck you?
A. Yes, sir, I had passed, and my front wheels were practically off the concrete.
Q. When you saw him the second time, as you say bearing
down on you, where were you Y
A. He was ten or fifteen feet from me.
Q. I mean with reference to having crossed the intersection?
A. I was across it.
Q. Where was heY ·
A. Coming towards me.
Q. Was he coming fast or slowY
A. It looked fast to me.
.
·page 88 ~ Q. Was there any reason why he could not have
come around behind your car and passed you Y
A. I couldn't see it..
·
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Q. Was there any traffic ooming from the opposite direc:tion?
A. No, sir.
Q. Do you tell this jury definitely and certainly Mr. Johnson ran into you Y
A. Yes, sir.
Q. What happened to his car as the result of that collision Y
A. He turned over.
Q. What happened to your cart
A. He swung around me.
Q. And which direction was your car heading when it came
to rest?
A. Towards Virginia Beach and Cape Henry and this way.
Q. Had you ever seen Mr. Johnson before?
A. Never in my life to know him.
Q.. What did you do to try to help him Y
A. I saw a bottle in the car, and I told the colored boy
with me to take it and throw it in the field.
Q. Did he do that!
·
A. Yes, sir.
Q. What did you do to get Mr. Johnson out of the car~
A. This boy and I got him out.
Q. What was his condition when you took him out of the
carY
A. When he got out of the car, the first thing I
page 89 ~ asked was he drunk, and h-e said ''No, I have had
only two drinks'', and I said ''For goodness sake,
how fast were you going?"' and he said "I was going near
forty-five miles an hour", and an hour after that he said that
he had not had but one drink, and after that he said he had
not had any.
.
Q. What additional remarks did he make about his speed,
if any?
A. I don't remember.
Q. He orignally sai9 tha.t he was going near forty-:five
.
miles an hour Y
. A. Yes, sir. If he did say anything else, I didn't hear it.
Q. What was in this bottle the colored boy took out of his
car, if anything?
A. I couldn't tell you,. They thought it was wine, some one
said.
Q. Is there anything to obstruct Mr. Johnson's view of
your car as you approached the intersection Y
A. Not a thing.
Q. When you first saw him coming out of the woods, and
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after you picked up the colored boy and started towards the
intersection, was he nearer to it or you t
A. I was very close to it.
Q. How about him Y
A. He must have been twice as far as I was and maybe
further than that.
page 90 }- Q. Why did you proceed to drive to the intersection?
.A. I thought I had plenty of time with the man that far
away.
Q. Did you appreciate the great speed at which he was
traveling at that time?
Mr. Bragg: He has not said anything about great speed.
You are leading the witness. ·
The Court : I think you are assuming something the witness has not said.
By Mr. Ashburn:
Q. I understand you tell us you had time to cross the intersection Y
A. Absolutely, the distance I had to go and the distance
that he had to come.
Q..were either you or the colored boy in the car hurt in
the aooident!
A. 1He was hurt a little; he 'vas cut up in the head by the
falling glass.
Q. You were not hurt?
A. I was shaken up a little.
Q. What damage was done to your car f
A. All tl1ree ,qlass were broken, and the back door was practically pushed in the car, and the board on the outside, the
step, was broken.
Q. Was the rear end damaged?
A. The only damage was I think the spring.
page 91 ~ Q. How about the chassis?
A. The chassis was .bent up.
Q. Was there any damage done to the front of your carY
A. Not a particle. There was not a light broken out and
not a scratch on the radiator.
Q. Neither of the front lig-hts was broken Y
. A. No, sir.
Q.. Nor the fender?
A. No, sir. It is out there now, and I haven't had it painted
since the wreck.
Q. ·Did you have any more detailed conversation with Mr.
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Johnson about how the accident happened while you were at
the sceneY
A. No, I did not.
Q. Did you receive any telephone call from him or any
m·ember of his family f
A. His wife called me all three times, and asked if I
wouldn't come a.nd tell how the accident happened, that she
was not able to get her husband to tell her. T say Mrs. Johnson called me : It was a lady who said it was Mrs. J ohnso11.
Q. ·How much did it cost to repair your carY
A. $200.00. It was $235.00, and I told him if he would do
it for $200.00 to g-o ahead.
Q. He reduced it $35.007
A. Yes, sir.
Q.. .And who did the repairing for you Y
page 92. ~ A. Thompson & Taylor, I think. Mr. Thompson is the one who did the dealing.
QL ·What kind of car was it you were driving?
A. A Chrysler sed an.
Q. A five-passeng·er carY
A. Yes, sir.
Q. Do you know what time of day this accident happened?
A. Five minutes past one when I looked at my watch, and
I had just gotten him out, to be accurate.
·

CHOSS EXAI\IINATION.
By J\fr. Bragg:
Q. What did you say your business is Y
A. I say I am not doing anything at the present time.
Q. Ifow long since you have done any work at allY
A. I worked a little, but not an active part in the business.
I am connected with Stewart Coal Company, but I do not
take any active part.
Q. You have not done anything for two years, have you?
A. A couple of years.
Q. Where were· you going on this ·occasion¥
A. To Chesapeake Beach.
Q. Where were you going Y
A. To one of the cottages belonging to 1\{r. Bill Powell..
·Q. Have you a lease on that cottage·?
A. No, sir.
page 93 ~ Q. Were you going down there to visit lvfr.
Powell?
.
. A. ·I was' goh,lg ·down to :fix up for him, and the boy was
going to do the cleaning down there.
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Q. ·Clean up the cottage!
A. Yes, sir.
Q. Now, when you came down Chesapeake Beach Road you
could see the Shore Drive at the railroad crossing up there,
· could you not Y
A. Yes, sir, I suppose if I looked.
.
Q. How far would you say that was from the Shore Drivet
A. I couldn't have seen where Mr. Johnson was, but I
could have seen the Shore Drive.
Q. It was a plain open field Y
A. Yes, sir.
Q. Did you say you picked up Cornick in front of the
,house?
A. Close to it. It might have been this side or the other
side, but right close to it.
Q. How far would you say the house is from the S'hore
DriveY
.
A. I would say probably around one hundred yards, or
around one hundred and twenty yards.
Q. ·Have you measured itT
A. I have not.
Q. You heard Mr. Davis testify it was 621 feet, approximately; would you say it is as far as that T
A. I imagine if he measured it, he probably knows what
he is talking about.
page 94 ~ Q. Then, when you were at this house you say
you saw Mr. Johnson coming down the Shore.
Drive after he came out through the trees?
A. I don't mean '" hile at the house; I picked up the boy
and started off, and I probably saw him very soon after.
Q. Then he was on his way to the statiou-Mr. Johnson
was on his way to the station Y
A. On his way to Ocean View; he was going in that direct~on.
.
Q. How far was he from the edge of the trees when you
first saw him Y
A. I don't know that he had gotten to the end of the trees
t}lis way. There is a bend in the road.
· Q. You don't know whether he had gotten to the edge of
the field!
A. No.
Q. But you saw him comingT
A. I saw him coming.
Q. :Yon proceeded on down the road and neve:r looked any
more to see where Mr. Johnson was until he got to the intersection!
9
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A. I didn't see hin1 any more.
Q. Why didn~t you see him.Y
A.. Because I didn't look.
Q. And there were no obstructions on your right'i
A. Not a thing.
page 95 ~ Q• .And you could see Mr. Johnson all the wayThe Court: (Interposing.) ·He has already told you that.
By Mr. Bragg:
Q. How fast were you driving as you came in or approached
this intersection Y
A.. I don't see how I could have been driving very fast
because I had just picked this boy up, and couldn't have been
going over fifteen or twenty or twenty-five.
Q. If you take a Chrysler car and drive it six hundred
feet, you can pick up to eighty miles an hour in six hundred
feet?
A.. I haven't that kind of ear.
Q. What kind have you got Y
A.. 1930 ;Chrysler six.
Q. In good condition Y
A. Yes, but it will not go eighty miles an hour, I don't
think.
Q. How fast would yon say you were driving when approaching this intersection Y
.A.. Ten or fifteen miles. It couldn't have been fast, as I
slowed down.
Q. You say the brakes and steering gear were in good condition 7
A. Yes, sir.
Q. How quickly can you stop your car, going ten miles an
hour, with four-wheel brakesY
page 96 } A. I could stop it instantly.
Q. So you drove your car into this intersection
when yon knew Mr. Johnson was coming!
A. I had seen him, but I thought I had time to get through.
·Q. But you didn't pay any more attention to him t
A. Not nn til he was right close to me.
Q. ·Did you observe a ''Slow'' sign between this house of
·Oliver and the Chesapeake Beach RoadY
A. I have seen it lots of times, but I wonldn 't say I noticed it that day.
.
·
Q. It was there Y
A. Yes.
. .
Q. And it is there today?
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A. Yes.
- Q. What did you interpret that slow sign to mean f

A. It meant to cross there slowly.
Q. Now, will you take these two cars (handing witne~s
models), and show this jury, using this as your car and this
as Mr. Johnson's car, how these cars approached that intersection 7 Here is the gas station here, and this is the
~Shore Drive going to Ocean View, and this is Chesapeake
Beach RoadY
A. There is about where he caught me; instead of hitting
me on the side, he turned like that (illustrating).
Q. So he hit you with the right front wheel in your right
hind wheel?
A. That is about the way.
· page 97 ~ Q. I want to get it into the record?
A. Yes, sir.
Q. He hit yon with his right front wheel in front of your
right hind wheelY
A. No; there is a fender and door there, and he hit me
on the rear fender.
Q. The front or rear fender Y
A. The rear fender. There is a door here and a door here,
and he hit me between, so (illustrating).
Q. He hit you in the front of the rear fender or in the
rear?
A. In the front of the rear fender.
Q. Just as you have indicated with these two cars Y
A. Yes, sir.
Q. Then what did your car do and what did his car do7
A. It is hard to tell. When he hit me like· that, mine come
here (illustrating), and he went there and turned over.
. Q. See if you can put the cars in the position they were.
Take these two models, and put them through the performance they did.
. A. I am not positive of it. The only thing I can say is
when he hit me I turned around in the street and was facing
towards Virginia Beach, and he turned over in the ditch.
· Q. He did not come on the top of your car, but how did he
get there?
A. I don't know, but he was there. How can I
page. 98 ~ tell 7 You want me to do something I can't say.
Q. I want you to explain it.
· A. I can tt tell how he got there, and I don't know how I
got there. If a man turns like that, you can't tell.
Q. What side of the road were you driving on when you
·
came into Shore Drive Y
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A. On my right ··side.
Q. And how close were you to this road, to the Shore
Drive, I will say, when you first saw Johnson when he was
right on you?
A. When I looked and saw him, he was in fifteen feet of
me.
Q. You had gotten in here when you saw him?
A. Yes; I was just entering here when I saw him.
Q. Was he entering in there, too?
A. No; he was off probably twenty or thirty feet.
Q.. Now, Mr. Johnson's car was badly broken up, and the
glass all broken out both sides of his car¥
A. I only saw one side.
Q. You didn't see the side on the ground?
A. No, but I imagine it was very badly broken.
Q. You say you went up and started to- talking to him?
A. Yes.
Q. The first thing you accused him of being drunk Y
A. No, sir, and I never have yet.
.
Q. Didn't you see the front of his car, with the glass out
of his car, and see him bleeding?
·
page 99 } A. No. I asked him to- g·o to the hospital I had
no way of taking him, but I was going to send him.
Q. You saw the blood in his car and the blood over him,
and you say he told you he was not hurt 1
A. Yes.
Q. I>idn 't you know that he was hurt?
A. No: I llafl n. boy in my car who was bleeding as much
as he did. It was like cutting a chicken's head off. It \Vas
a scalp wound.
Q. Why did you see the bottle in his car¥
A. I saw it when I got him out. This boy and I got him
out.
·
Q. Who took the bottle out of the car?
A. The boy, Clifton Cornick.
Q. What did he do with it?
A. I told him· to throw it in the :field.
Q. Who got it out of the field?
A. After he talked like he hadn't had a drink, I got it as
evidence.
·
Q. And put it in his car?
A. Yes, sir.
Q. And this man, who was broken and bleeding, you wanted
to put a club over his head?
A. No.
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Q. That is a great stunt with people in automobile accidents, to plant a bottle of whiskey?
page 100 ~ .A. I a:in not that kind of a man.
Q. Why did you bring up such a thing when you
the doctor examine .the manY
A. No, I didn't.
Q. Weren't you there?
A. No; I had left. I saw the doctor when he got there.
Q. Do you remember whether he asked Mr. Fentress and
Mr. Phillips to go there to examine him?
A. No.
Q. Did you smell anything on his breath?
A. I did not.
Q. .And still you wanted to keep that empty bottle against
him a.s evidence T
A. Yes, certainly; it came out of his car, and why shouldn't

IT

Q. He said it did not 1

A .. I say it did.
Q. Now, you say Mrs. Johnson called you up and asked you

how the accident occurred, that her husband hadn't told '
herf
A. Yes.
Q. When was it that she called you up?
A. Sunday or Monday.

Q. T4e day after the accident?
A. Yes. I don't say it was Mrs. Johnson, but a lady. I
couldn'-t swear it wa~ Mrs. Johnson.
Q. Did you ever go to Mr. Johnson to see him
page 101 ~ a.t the hospital Y
.A. Yes.
Q. How many times did you go there Y

A. Once.
Q. What statement, if any, did you make to Mr. Johnson
a.OOut seeing him-in the presence of his wife and Mr. Hoy?
.A.. I said if I had seen him I wouldn't have hit him., and
he said that he didn't see me.
Q. You didn't see him Y
A. Not in time to protect myself.
Q. You told the jury just now you saw him when he was
eqming out of the woods, and saw him again when he was in
ten or fifteen feet of you T
A. That is what I meant.
Q. ·Didn't you tell them you didn't see him at allY
A. No, sir.
Q. What did you sa~ f

L . ..F. Johnson v. Herbert A. Harrison.

i.

71

: A. The last time I wouldn tt have hit him if I had seen ·him
sooner.
Q. ·There was nothing to keep you from seeing him, was
there?
A. No, and nothing to keep hiin from seeing me.
Q. The gas station was on his right Y
A. Yes, but if he had looked anywhere on his left he could
have seen me.
Q. You say you don't know what was in this
page 102 } bottle?
A. I C(•uldn 't tell you, no, sir.
Q. Now, you say it cost $200 to repair your car; have you
a.n itemized statement of that Y
A. I can get it.
·~
Q. I would like to see it.
A. I ean get it.
Q. You knew that you were going to have this trial today,
didn't youf
A. Yes. I have a man here who signed the affidavit.
Q. I would like to see the itemized statement.
A. l haven't got tha.t.
Q. Did you noti-ce any skid marks made by your car before
the impact took place between these cars Y
A. I think there were some made by both.
Q. ·How long were the skid marks behind your car, and
how far before you entered the road f
A. Probably three or four feet.
Q. 'How far on Mr. Johnson's carY
A. Probably three or four feet.
Q. Did they begin at the edge of the Chesapeake Beach
Road, toot
A. Just before he struck me.
·Q. And your began here, too f
A. Right close there.
Q. Let the record show the skid marks behind your car began as you came in ~o the Shore Drive, and Mr.
page 103 } Johnson's began just as he came in to Chesapeake
. Beach R-oad; is that right Y
A. I guess so. Mine began just as soon as I saw him. I
didn't do a thing but try to stop.
Q. Now, Mr. Harrison, you say the front of your car was
not damaged; are you not mistaken about thatf
A. No, sir.
Q. Don't you know one end of the chassis of your car wasbent tQ the leftY
·
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A. It was not. My bumper might have been pulled out a
little.
Q. Wasn't it broken down-the bumper¥
A. No, sir.
Q. Did you drive your car in Y
A. Yes, sir.
·
Q. You say your chassis was not bent to the left f
A. No, sir.
Q. Did you notice your right hub-cap of your wheel f
Didn't Mr. Claude Fentress show you that?
A. I think I saw it.
Q; Did you see the wood off this wheel on your rear hubcap¥
.
A. I didn't notice it. The rear of his car hit me in the
front.
Q. I thought you said the front of his car hit
page 104 ~ you in the rear?
A. Either he flew around or I flew around. They
came together.
CLIFTON CORNICI{ (Colored},
a witness on behalf of the defendant, being duly sworn, testified as follows :
Examined by 1\Ir. 1\iartin:
Q. Your name is Clifton Cornick?
A. Yes, sir.
Q. You were riding in Mr. Harrison's car at the time of
the accident?
A. Yes, sir.
Q. Where did you get into the car and where was it when
you got in it 1
A. He stopped down the:re, and I was coming fromBy the Court (interposing):
Q. Where did you get in Y
A. I got in, I guess, about maybe one hundred yards down
the road.
By Mr. 1\iartin:
· Q. From the intersection?
A. Where he picked me ·up.
Q. You mean you got in the car one hundred yards from
the point where the accident occurred Y
: .A. Yes, sir.
page 105· ~ Q. After he picked you up, tell what happened
then?
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A. I was sitting in there, and we were going on just talking, and just about the time we entered the road the car was
so close on us I dropped my head. The car was close on
us, and I knew there was no way in the world it could keep
from hitting us, and that scattered my ideas at once.
Q. As Mr. Harrison approached that intersection, what did
he do with reference to his speed~ Did he speed up, or slow
down, as he approached the inters-ection just before he entered¥
A. He slowed up, but this ear was so close I had forgot all
about that I was in the world.
Q. You were scared to death?
A. Yes, sir, to tell you the truth.
Q. Did the other ear strike the car you were in, or did yon
all strike the other carT
A. I tell you, I don't hardly kno,v.
Q. Whereabouts were you sitting in the car 1
A. I was sitting in the front.
Q. Do yon remember whether the car struck in front of
where you were sitting or behind you?
A. When they struck the g·lass fell right down on my head.
Q. And that is how you happened to get cut?
A. Yes, sir. I know it must have hit on the back end of
it.
page 106 ~

CROSS' EXAMINATION.

By Mr. Bragg:
Q. Where did you get into that car?
A. I got in down the road.
Q. Down the road don't mean a thing in the world to the
jury. Did you g·et in on this side of the house or. the other
side of the house?
A. About two feet on the other side of the house.
Q. About two feet on the other side of the house'
A. Yes, sir; we had to ·pass it. He stopped to pick :r;ne
up.
.
Q. You got ·in two feet on the other side of the house?
A. Yes, sir. What I am talking about is the house down
the road.
Q. So you got in from the far side of the house in reference to the Shore Drive Boulevard? You got in on the rail_:;,,
road side?
· ,.
·
A. The house is between.
Q. But you got in one the side of the house next to the
railroad?
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A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. When you got in the car, were you sitting on the drivers'
sea.t or the rear seat Y
A. Sitting on the front.
page 107 ~ Q. Did you know Mr. Harison?
A. No, sir.
Q. Had you ever seen him before Y
A. No, sir.
Q. You hadn't ever seen him before?
A. I didn't see him to know him so well. When he started
to pick me up I didn't know him.
Q. You had seen him before!
A. No, sir, I don't know that I had seen him before.
Q. Didn't you say, when you testified before Justice Mordica, you had seen him several times in six months going down
to Chesapeake BeachY Didn't you say that?
A. I don't remember.
Q. Then why did you get in his car! What was your purpose in getting in to the carY
·
A. He come along and asked did I want to work, and I was
there to do the work if he wanted it, or for anyone.
Q. What kind of work were you going to doY
A. He said that he had some cleaning up to do.
Q. Where?
A. Down at Chesapeake Beach.
Mr. Ashburn: Is this material?
The .Court : Go ahead.
By Mr. Bragg:
Q. What kind of cleaning were you going to do-the house
or yardf
A. He didn't tell me what kind.
pEJ,ge 108 ~ Q. You and he were busy talking up to the
Shore Drive Y
A. We were talking about work and what kind of work it
\f8S.

· Q. You say you didn't see 1vir. Johnson's car until the cars

~~re

about to come together!

A-. He was right on us when I saw him.

Q. Had your car gotten to the Shore Drive when you first
saw Mr. Johnson?
·
A. Yes, sir. That is what makes me see him.

I
I
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Q. There was an open field, and you could have seen him
at any time you looked, couldn't youf
A. I wasn't noticing.
Q. Had Mr. Johnson's car gotten in on the Chesapeake
Beach Road when you saw him f
A. He was coming from the Ocean Park way..
Q. Had he gotten across the Chesapeake Beach Road when
you saw himY
A. No, sir, he hadn't crossed it.
Q. Was he in it!
A. I say, when I saw him he was so close on me I got excited.
Q. Mr. Harrison said you got a bottle out of Mr. Johnson's
car; where did you get that bottle?
A. The car was laying on the side.
Q. On the front or back f
A. He wa.s in the front seat.
Q. I asked you where you got the bottle from Y
page 109 ~ A. It must have been the bottle was in the front.
Q. It may have been. I asked you where you
got it from?
A. Out of the front.
Q. How did you get into that car to get out a bottle when
this car was lying on the side?
A. What I mean by that, the car was laying on the side
after the wreck, and after I round out I wasn't hurt so seriously and the blood rushing out of my head, I rushed to the
car to see who was in there, whether a woman or man, and I
went to help him out.
Q. You had to help him ·out through the top of the door Y
A. Yes, sir.
Q. How did you find out about the bottle Y
A. I taken the bottle up out of the car after Mr. Harrison
told me to take it out.
Q. You had already gotten Mr. Johnson out then!
A. Yes, sir.
Q. You got Mr. Johnson out, and then Mr. Harrison tqld
you to get the bottle!
A. I was wiping the blood off my head.
Q. You went back the second time to get the bottle t
A. Yes, sir.
Q. Ho·w long after you got Mr. Johnson out of the car before you went back for the bottle 1
A. I don't remember exactly because I was bleeding awful
bad.
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page 110 ~ Q. H'Ow did you get into the car to get the bot.
tlet
·
.
A. I got up over the door, just like I taken him out.
.:Q. Did you pull down in it Y
·
•
A. -Just like I taken Mr. Johnson out. The car was laymg
on the side. .
·
Q. walk around here and let me see how tall you are. When
the car .was lying on the side, the car was as tall as you y
A. No~ sir; it was not so tall I couldn't get in there. I
got up on it just like I did 'vhen I helped get him out.
Q. What did you do with the bottle when you got it out Y
A. Threw it over in the field.
Q. Wh{) got it .out of the field and put it in Mr. Harrison's
carT
A. I don't know who tal{ en it out of the field.
Q. What do you do for a livingt
A. Work.
Q. Where do you work t
A. I work most any job I can get to do.
By the Court :
Q. Where do yon live f
A. I live out at Beechwood.
By Mr. Bragg :
Q. How long since you have done any work Y
A. I work all the time.
Q. Were you working at this timet
A. Yes, sir.
page 111 ~ Q. You just said you were going to work for
Mr. Harrison Y
A. You say that was-when was the wreck Y The wreck
was in February or March 7
Q. February?
A. That was on a Saturd~y in Febrna.ry.
By the Corirt :
Q. Who had you been to work for that week?
A. I had just come f:com Newark, New Jersey.
Q. So you ·were not working around there at all f
A. He just stopped to ask if I wanted to do any work at'
that. time.
· Q. Where were yon when he picked you up Y Were you in
the road, or standing in front of the house Y
A. I had my little girl and another girl down the road.
Q. What became of the girls Y
·

.\

I
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A. My little girl f
Q. What became of her f
A. I sent her home after he asked did I want to do some
work for him. I sent them on back home.
Q. You hadn't been there long-you had been back from
Newark how long~
A. It was ·on },riday, and that was the first Saturday I had
been back. I got home on Friday.
By 1\ir. Bragg:
Q. Do you remember my asking you this question before
Justice :1\iordica.
page 112

r '' Q.

What do you do Y
A. I don't work for any one''-

:M.:r. Ashburn: All of that is immaterial, Suppose he neve.r
had a job, it wouldn't have anything to do with it.
The Court: Go ahead.
Mr. Ashburn: Save an exception.
By Mr. Bragg:
Q. (l~eading) "I don't work for any one because I haven't
a job." "Ho'v long have you been out of a job?" ''I guess
about six months.'' Did you say that Y
A. I 'vent to Newark, New Jersey, I think in September,
and I stayed up there with my mother, and it might have been
arou11:d four or five months, and had just come back.
Q. You hadn't done anything up to the time of accident
six months1
A. I worked up to the accident. That would be in March,
and the accident 'vould be in lt,ebruary. I beg around to get
.a job when I can.
Mr. Ashburn: The exception goes to the reason that Mr.
Brag·g is trying to attack the witness on a purely collateral
matter, not responsive to the direct examination.
page 113

~

RE-DIRECT EXA1\1:INATION.

Bv 1\fr. Ashburn:
"Q. That is your hom·e-Beachwood?.
A. I have been there around thirteen years.
Q. And your family lives ther-e?
A. Yes, sir.
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W. P. THOMAS,
a witness on behalf of the defendant, being duly sworn, tes..
· tified as follows:
Examined by Mr. Ashburn:
Q. Where do you live
A. Norfolk.
Q. How old are you Y
A. Thirty-three.
Q. What is your occupation
A. Automobile repairs.
Q. How long have you been engaged in the business of repairing automobiles Y
A. I guess twelve or fifteen years. I never done anything
else.
Q. And I suppose during th~t time you have repaired a
g·ood many hundred cars
A. Yes, sir.
Q. Where is your place of business Y
A. 149 Olney Road.
page 114 ~ Q. What is your firm's name Y
A. Thomas & Taylor.
Q. Did you repair the car for Mr. Harrison!
A. Yes, sir.
Q. Where did you .first see the carY
A. When I first saw the car it was up on Princess Anne
Road at the ice plant.
Q. It had been moved from the scene of the accident!
A. Yes, sir.
Q. Tell the jury where it had been damaged by this collision!
A. The right side.
Q. Were you able to judge the point on the car that was.
struck by the other carY
A. That is pretty hard .for me to say. The right door was
shoved in, and it looked like the damage was closer down
there.
Q. The front or rear doorT
A. The right rear door.
Q. What damage was done to the chassis Y
A. Shoved in.
Q. At the right rear doorT
A. Yes, sir.
Q. What part of this work did you do yourself Y
A. I installed some fenders and then I helped- with the run-
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ningboard and stuff like that, and the lining up
page 115 } and all.
Q. Who did the remainder of the work on the
carY

A. TJ:te Norfolk Radiator Works, Mr. Martens.
Q. Is that Mr. Martens' company f
A. Yes, sir.
Q. Is he here today?
A. Yes, sir, because he did more than I did.
Q. What was the price for the entire jobf
A.
Q.
A.
Q.

$200.

Is that a fair and reasonable priceY
Yes, sir, I thought it right reasonable.
And represents reasonable cost of repairing the car
from the collision Y
A. Yes, sir.
Q. Now, Mr. Thomas, what part of this chassis was bentthe front or rearY
A. The rear.
CROSS EXAMINATION.
By Mr. Bragg:
Q. Hav.e you got an itemized statement of the repairs made

to Mr. Harrison's carf
A. No, sir.
Q. Why haven't you7
A. Because I didn't know that it would be necessary.
Q. Haven't you testified before in automobile cases ~
court, and don't you know you have to bring an
page 116 ~ itemized statment to show the repairs!
A. I was not told to bring one.
Q. ·You know that is .customary, don't youY
A. I don't know whether it is, or not.
Q. You don't knowt
A. No, sir.
Q. And you haven't got anyY
A. No, sir.
Q. And ypu say the fair repairs to this car are $200; what
did you do to this car to cost $2001
A. Installed rear fender..
Q. Which rear fender!
A. Right rear.
Q. All rightf
A·. I think maybe we can get the job ticket from :Mr. Martens.
·
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Q. Did he do the repairs himself 1
A. He did most of· them, but I helped to do it because it
was in his shop, because this was more of a body job.
Q. If he has it, it is all right. I want to see what it is.
Mr. Bragg: I want to cross examine this man about the repairs.
The Court: I will give yon the right to put him back on.
1Yir. Bragg: All right, stand aside.
page 117 }

NATHANIEL JAMISON (colored),
a witness on behalf of the defendant, being duly
sworn, testified as follows:

Examined by Mr. Ashburn:
Witness : I will tell you exactly how it happened.
By ~Ir. Ashburn: Hold on. How old are

.YOU Y

A. Thirtv-one.
Q. Where do you live Y
A·. On J\IIr. Oliver's farm .
. Q. What Mr. Oliver?
.A.. William Oliver.
Q. What section of the county is it :ln Y
A. Princess .Anne.
Q. Did you see this accident that happened on the 28th of
February?
A. Yes, sir.
Q. Where were you Y
A. Standing on the road on a double wagon going to Shore
Drive Road.
·
Q. What kind of wagon f
A. Double horse.
Q.. Mnles or horses Y
A. Mules.
Q. Were you west or east of the intersection f
page 118 }- A. To tell you the truth, I don't know. I was
coming· from Ocean View, and Mr. Oliver has a
field between the two roads.
By the Court:
Q. You were going towards the filling station Y
A. Yes, sir.
·
·

~-
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By Mr. Ashburn:
Q. And Mr. Johnson was meeting you 1
. A. 1res, sir.
Q. How far were you from the intersection when it happened?
A. Just towards the sign on the other side. There are two
signs around thirty or-forty yards, one on the side coming
from Ocean View and one on the other side.
Q. And the two signs say '' Roadcrossing'' or something
like that?
A. Roadcrossing.
Q. Do you mean this sign here about the filling station 7
A. 1res, sir, that is the sign where lVIr. Johnson was.
. Q. And you were up at the other one 7
A. Yes, sir, I was up at the other one.
NOTE: Mr. Ashburn takes the photograph to the jury and
explains it.

Q.. Now, did you see J\fr. Johnson's car before this accident
happenedY
A. Yes, sir, I seen.both of them.
Q. How fast was J\fr. Johnson coming when he approached
that intersection Y
page 119 ~ A. Mr. Johnson \vas coming somewhere around
fifty-five or sixty miles an hour.
. Q. You mean he was coming very fast 1
A. 1[es, sir, because I stopped the mules at the next. sign to
keep the mules 'from running away when the wreck :Qappened.
Q. Did you see 1\{r. Harrison's car1
·A. Yes, sir, I saw him when he picked Cliff Cornick up .. : ·
Q. Did he approach the intersection very fast~
. A. When he started he was making fifteen, and \vheri he
got to the intersection he was going very slow, near five miles
an hour.
. Q. Tell the jury how the accident happened?
·.r
A. When he picked Cliff Cornick up, Mr. Johnson was coming from Virginia. Beach and on the other side of the sign_;
~fr. Harrison was· going to Chesapeake Beach, and when h~
got to enter the road and slowed down very slow, Mr. Johnson
was coming from Virginia Beach, and J\fr. Harrison going to
Chesapeake Beach. When Mr. Harrison got to the end of
·
the road, he slowed downThe Courf: · (Interposing) You have been all over that.
Ask him a question; he has been over that.
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By Mr. Ashburn:
Q. Which one entered the road intersection first 7
A. Mr. Harrison. Mr. Harrison was near across the road.
Q. Which car ran into which Y
A. The Willys-Knight.
page 120 ~ Q. It ran into what t
A. Ran into the Chrysler.
Q. Is that tpe car driven by Mr. Johnson that ran into
the Chrysler Y
A. Yes, sir.
Q. And which part of the Chrysler did he strike Y
A. The rear end.
.
Q. What happened when he struck it?
A. Here is Mr. Harrison going towards Chesapeake Beach,
and here is Mr.. Johnson, and he struck at the rear end fender-the rear fender, like the board walk, the hi~d part hit,
and he come around to the front, and he turned over to the
right.
Q. Mr. Johnson came to the right Y
A. Yes, sir.
Q. Let us see if we have that right.

I

I

I,

'I

I

:I,,
I

The Court: Let him show it.
Witness: This is the Beach road, and here is the WillysKnight and just, as the Chrysler was down across the road
the front wheels were near across, and he hit it right near
here, and the car glanced like that, and, as he did, he turned
over-· to the right into the field.
By Mr. Ashburn:
Q. Did he turn around f
A. He turned it around cater-bias. It was not facing Virginia Beach, but cater-bias.
Q. What happened Y
page 121 ~ A. You see here is the ~ar; this is the Chrysler,
.
and he hit him near here,! and wen he hit him the
car glanced, and he must have turned the wheel, and it come
1

~round.

I

,

:Qy Mr. Bragg:
Q. Take it and turn it around 7

A. All I can say is coming over in that direction, and
bottom up like that (illustrating). Th~t is the way
1t was done.
~urned
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Q. But you can't explain with these models to save your
life?
A. I· can't explain in this direction because it hit him·
like that. I didn't know Mr. Johnson or Mr. Harrison, but
I was telling you how the accident happened, because I was
standing there with a pair of mules.
Q. Then go ahead and do it!
A. Neither one put on brakes; Mr. Johnson didn't put on
any brakes and the man with the Chrysler he had done
crossed, and there was no way for him to put on brakes because he was across the road. Mr. Johnson didn't put on
brakes, and the other man didn't put on brakes.
By 1\tir. Ashburn:
Q. Have you any interest in the outcome of this case 7
A. No, sir. I don't know neither one. I never saw Mr.
Harrison but once, and he come and got a jug of water.
Q. Were you summoned to come here today to testify?
A. Some one did it.
page 122 ~ Q. Did you hear any conversation betweeh Mr.
Harrison and Mr. Johnson after the accident T
A. After I held the pair of mules there, Mr. Harrison
asked Mr. Johnson how fast he was going, and Mr. Johnson
said he was going forty-five miles an hour. Mr. Harrison
asked had he been drinking, and he said that he hadn't had
hu.t two drinks, and after a while he said he hadn't had but
one.
Q. And you heard that conversation!
A. Yes, sir, positively.
CROSS EXAMINATION.

By Mr. Bragg:
Q. How far were you from the intersection with your
'vagon and mules!
A. I guess forty yards, but i am guessing at it.
Q. When these cars came together, what became of your
mules and wagon?
A. I was standing there holding them. If I hadn't been
standing holding them, I would have helped Mr. Johnson out
because there wasn't a soul there to help him.
Q. Had you gotten your mules and wagon out of the field
when the accident occttrred Y
A. I was coming out of the field, and had got to the sign.
Q. Do you remember talking to Mr. Davis and myself a
few d~ys after the accident, or when you were cutting kale'f

~
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A. No, sir,. I ain't never cut no kale. You mean
page 123 } was I cutting spinach Y
Q. Well, cutting spinach the~.... ~o you remem·ber talking to Mr. Davis and rileY
. A. What Mr.. Davis¥
f
· Q. This manY
,
A. No, sir; I was talking to him a~d you. ·That is as near
as I can come to it.
.
Q. You were talking to him and to me Y
A. yes, sir' to you and to him.
Q. Do you remember telling Mr. Davis and me, up there
that day, you were 'valking out of the field Y
A. No, sir, I didn't tell you I was walking, but driving a
wagon, because I was going after the drag. to do some work
for myself. ·
Q. You saw ~lr. Johnson's car how far from the intersection of Chesapeake Roadf
. A. Somewhere about seventy yard~. It is the other sign
on the other side. I am guessing il.t that, from the filling
station.
.
Q. From where you were Y
A. Not where I was at, because I was on the other side, but
I mean from Chesa.Peake Beach Road. he was about seventy
yards back this way.
· Q. And you say he was seventy yards from the Chesapeake
Beach Road?
A. Yes, sir.
page 124 ~ Q. Coming towards Chesapeake Beach Road!
A. Yes, sir, coming to,~ards Chesapeake Beach
l{oad, and 1\fr. Harrison had done sl9wed down and entered
the crossing, and was near across. His front wheel was near
to the asphalt. ·
'
Q. If you will wait a minute and let me ask .you these ques#ons, I think we will get along a whole lot better.. Do you
·
drive an automobile f
A. I drive a truck every day for Mr. William Oliver.
Q. Can you tell this jury by a car approaching you how
fast it is going?
A. Probably so; near it.
Q. You think this car was going fifty-five or sixty?
A. Very close to it. Anybody can tell when you are going
thirty-five miles an hqur, and if he h&d been going very slow
there would not have ·been any accident. Mr. Harrison come
so, and Mr. Johnson come so (illustra~ing). There was nothing to stop either one from seeing; but !Mr. Johnson had nearly
cross.ed. the road.
·
I

• •

i
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Court: Don't tell us that any more.

By Mr. Bragg:
· Q. If you will answer my questions and not be so willing to
tell your story, we will get along better. Mr. Harrison was
going five miles an hour?
A. Not when he started up.
Q. Did you notice Mr. Harrison all the way from the time
.
he picked up Cliff Cornick?
page 125 ~ A. Yes, sir, because I had business .in the road.
He had come to Mr. Oliver's road, and I thought
he was stopping-·
. Q. (Interposing) What did he do with the man that he
.
picked upf
. A. He had got some of Mr. Oliver's men to work at Chesapeake Beach before, and I thought he was looking for another
man, and I was going to tell him there was a man at my house.
Q. You were watching him?
A. Yes, sir.
Q. Then you did not see Mr. Johnson until he got to the in·
tersec.tion Y
..~. I saw 1\fr. Johnson's car on the other side of the sig-n.
Q. What sig·n-at the intersection f
A. No, sir; the sign on the other side of the Shore Drive,
in about seventy yards.
Q. Mr. Ashburn asked you if you had any interest in this
case?
A. No, sir, I haven't got a bit.
Q. Didn't you make a statement in the oil station, in the
presence of Mr. Peach and several other peopleA. (Interposing) No, sir.
Q. You don't know what I am going to say. What did you
say?
A. You asked did I make a presentQ. (Interposing) No; I said did you make a
page 126 ~ statement that if any-one would give you ten dollars you would testify to suit them in this case f
A. No; sir. Mr. Peach was the man who asked what -:was I
going to get out of it, and I told him neither one was going -to
give me anything, and Mr. Harrison didn't ask me to and Mr.
Johnson didn't ask me, and Mr. Johnson said Mr. Harrison
hit J?.~, and Mr. Johnson was standing right there, and he
:
said he-'hit 1\{r. Harrison.
Q. t ask you again did you make such a statement in the
presence of Mr. PeachY
·A. No, sir.
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Q. I want to put you on notice I will contradict .you f
A. All right, sir.
.
Q. How did you manage to hear the conversation between
Mr. Johnson and Mr. Harrison if you were forty yards awayT
A. I had drove the mules up to the car and tied the rope
around the wagon knob and got out.
Q. But you never left them Y
A. No, sir.
Q. You say neither 1\{r. Harrison nor Mr. Johnson put on
their brakes Y
A. Mr. Harrison didn't put on no brakes, and Mr. Johnson
didn't put on no brakes until he hit, and Mr. Harrison didn't
have no need to put on brakes because he was crossing the
road.
Q. Do you remember you testified before Juspage 127 ~ tice Mordica in this caseY
A. Yes, sir.
<'
Q. Do you remember you were. trying to explain this thing
to Justice Mordica, and he said to come out in the road and
show 'vhere the skid marks were?
A. Yes, sir, and I told him there were none because we
couldn't find them.
Q. Didn't you go out in the road in the presence of Mr.
Martin, Mr. Phlegar and myself and show where the skid
marks were?
A. I said there were no brakes- ,
1

1

The Oourt: (Interposing) Why don't you answer the questionY
Mr. Ashburn: I don't think I cocild answer Mr. Bragg's
questions myself.
Mr. Bragg: He can answer them.
Witness : I sure can.

By Mr. Bragg:
Q. ·You didn't tell Justice Mordica where the skid marks
were7
A. Yes, sir. Here is what I am talking about, that he didn't
put Qn no brake. Here is a skid mark here, and that is no
'brake.
'
Q:. Didn't you go out and show Justice Mordica where the
s.kid marks were made by Mr. Harrison when he p~t o;n the
brakes, and didn't you show him the skid. marks
page 128 ~ made by Mr. Johnson Y
'
A. No, sir, not by Mt. Harrison but by Mr.
Johnson because Mr. Harrison had crossed the road.
1

·

..·,
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Q. I will.contradiet you by Justice Mordica.

The Court: He said that he didn't.
RE-DIRECT EXAMINATION.
:By Mr. Ashburn:
Q. Was there any traffic eoming from the direction of you T
A. No, sir.
Q. Was there any reason why Mr. Johnson could not have
eut his car and gone around Mr. Harrison?
A. No, sir.
A. G. MARTEN.S,
a witness on behalf of the defendant, being duly sworn, testi-

fied as follows:
Examined by Mr. Ashburn:
Q. How old are you Y
A. Forty-three.
Q. You live in the City of Norfolk 7
A. Yes, sir.
Q. And you have for how many years Y
l\.. Twenty years.
Q. What is your business Y
A. Propr_ietor of Norfolk Radiator Works.
page 129} Q. What business does the Norfolk Radiator
Works do!
A. Make a specialty in repairing wrecked automobiles.
Q. How long have you been engaged in that business 7
A. Seventeen years.
Q. You are generally classed around this vicinity ·as an
expert in that sort of work, are you nott
A. Well, I would not want to say.
Q. You handle, I suppose, hundreds of damaged cars?
A. Yes, sir.
Q. Did you do any work on this Chrysler of Mr. Harrison's, damaged last February 28th?
A. Yes, through Mr. Thomas, of Thomas & Taylor, on
Olnev Road.
Q. ~Where did you first see the Harrison cart
A. When it was brought into my place of businesb.
Q. Tell the jury where it was damaged Y
A. I think, if you will let me have the bill, I can tell. I
wrote the bill up off the card I had. When he asked for an
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itemized bill, I stated if the had st~tionery there I
write it up, and I wrote it off .this card.

~ould

By Mr. Bragg:
_
Q. Since you have been in the court house Y
A. Since I have been in the court house. There is one item
left off. When he called his name, I was trying to erase it,
and I overlooked repairs to the right, front fender, and there
should be four dollars added to it. They put the
page 130 ~ front bumper, but I o~erlooked putting that
·
down.
By Mr. 'Ashburn:
Q. Mr. Marten, tell the jury whether, by your examination of the car, you could tell where it was struck by another
object?
A. The right rear side, starting probably at the center of
the car, the right rear door, for which we have a charge o~
repairs $15.00, and runningboard, working its way to the
back, apparently it looked to me that he had been struck in
the right rear side, starting at the door and working its way
to the rear.
Q. Was the chassis bent Y
A. Yes, sir.
Q. What part of the chassis was bent?
A. We had to remove the body to line it, because it had
shoved the rear wheels about three and a half inches out of
line, and by removing the body was the only way we could
get .it straight.- ·
-'Q~ I;f that -car .haq run into another car instead of being
struck itself, would the chassis be bent in that position Y
~-,· .A. _No,- not- in that position.
-.
~- 'Q. Was the right rear whe~ damaged Y
A. ·Yes; it was necessary to put on a new one.
Q. Why?
A. The spokes were cracked.
Q. Did that indicate the spokes had been
page 131 Fstruck?
A. Yes, sir.
Q. What was the total cost of repairs Y
A. $200.00.
Q. Was it paid by Mr. Harrison Y

A. Throug:p_ Mr. Taylor. I did a, part of the work. He
came over and pulled the front axle out, and l straightened
the' front axle, and he collected for that part of it, but, any..
i

.

I
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bow, I got the wrecked part of the body which he could not
:fix at all.

By the Court:
Q. Which way was the front axle bent 1
A. He got ~ new front hub-cap, and the front bumper was
bent in kind of, and I would say a backward position, and not
only back but to the left side of the car.
CROSS EXAMINATION.

By

Mr. Bragg:
:
Q. Take that as Mr. Harrison's car, and come and demonstrate it to the jury. Was it to the right?
A. There was nothing done to the front on the right front
fender. The hub-cap was knocked off.
Q. On the front right wheel of the Chrysler?
A. Yes.
Q. What else?
A. Front bumper was bent.
Q. Which way was it bent Y
page 132 } A. It seemed to have· been shoved more in a
position to the left side of the car. Most cars
if they come in contact with anything· like that, it would bend
it in a backward position, butQ. (Interposing) You are demonstrating 1{r. Harrison's
car?
A. Yes; that is the only one I saw. ·
.
Q. How about the right front chassis of Mr. Harrison 'f>
carY .
·
A. It was not bent at all.
.
Q. And you say the right front bumper was bent back in
that direction to the left 1
. .'i. Yes, sir, to the left.
Q. And the chassis WqS not bent back at all?
A. No ; the bumper slipped inside of the brackets.
Q. You say the indentation, or the deepest one, was near
the door?
· A. Yes, sir.
Q. Mr. Ashburn said you are an expert. If these cars were
going at a speed of twenty or twenty-five miles an hour and
had kissed that way, could the damage have been done
that car as you saw itY
·
. A. Yes, sir.

to
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I

Q. You did not explain how the axle was bent back; will
you take one of the models to do that Y
A. There is not much on the model.
page 133

~

By the Court:
Q. Can you take a. piece of paperY
A. The axle was shoved in a round position like that, and
shoved under.
·

By Mr. Bragg:
Q. Shoved in a round position,
front wheel?
A. Yes, sir.

a~d

shoved under the left

'

RE-DIRECT EXAMINATION.
By Mr. Ashburn:
Q. Was either of his front wheels brokenY
A. No, sir.
Q. Was there any damage to the radiator or front T
A. No, sir.
Q. Suppose that car had been struck by another vehicle
coming this way, and switched around, would that account
for the damage to the bumper and the front hub-capY
A. Yes, it could have been done either way.
The defendant rests.
page 134 ~

P. A. MOR.DIO;A.,
a witness on behalf of the plaintiff, in rebuttal,
being duly sworn, testified as follow~ :

Examined by Mr. Bragg:
Q. Will you state your name Y
A. P. A. Mordica.
Q. And your residence Y
A. Kempsville District, Princess Anne County.
Q. You are Justice of the Peace of Princess Anne County!
A. For the Kempsville District.
Q. You investigated this accident some time in March, did
you notY
A. Yes, had a hearing.
Q. Did Nat Jamison testify-
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Mr. Ashburn:· ·There is. an interpretation of the statut~h
forbidding a Justice testifying to anything.
..
· ··
The
Court:
That
would
be
true
of
anybody
charged
~~h·. ,
.
.
"
cnme.
Mr. Ashburn: The statute makes n9 exception.
The Court: I don't think so.
Mr. Ashburn: Exception.
'

,(,'\•,

.
By.Mr. Bragg:
Q. Will you testify whether this boy, Nat Jamison, the boy
who was on the stand, testified in that case1
A. Yes.
Q. Will you state to the jury whether it was necessary for
you to go out on the scene of the premises-you held the
trial at the scene of the accident, did you not Y
page 135 r Mr. Ashburn: We object to anything that hap..
· pened in the Mag·istrate's trial. The jury is not
trying the. propriety of Mr. Mordica 's conduct, or how he
examined the witnesses. Mr. Bragg wants to have them pass
on the propriety of what the Justice did.
The Court: He is just getting the background. Go ahead.
Mr. Ashburn: Same exception.
A. I tried the case on the Shore Drive where the .accident
happened.

By the Court:
Q. That is in the Kempsville Districtf
A. Yes, sir.
By Mr. Bragg:
Q. Did you take Jamison and counsel and ask him out to
show how the accident happened Y
A. Yes, sir.
Q. Tell what Jamison told you that day?
<~rt:•--

... ~ ..

The Court: Only as to the skid marks.
A. He showed me the skid marks and the location on the
road where the skid marks were.
. By the Court :
Q. Where did he tell you that they were?
A. He told me Mr. Harrison's car was on the left hand

-I
I

I
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I

side of the road beginning about thr~e or·fo~r feet, as .near
· as I can remember, before he entered the conpa~ 136 } crete and across the concrete, a~d Mr. Johnson's
skid marks began at the intersection where he en,
tered the road near the center of the road.
Q. Did he show you the skid mark~ f
A. He showed me where the skid :IDarks had been.
Q. Where were theyf
·
A. The skid marks of Mr. Harrison's car were to the left
<;>f the road beginning three or four feet before he approached
the Ocean Shore Drive cement road.· Mr. Johnson's, just as
he entered the Chesapeake Road, his left hand wheel was
n~ar the center. of the road.

·I

I

I

- Mr. Ashburn: If your Honor please, I want to get the
record straight. Your Honor has admitted an · evidential
fact and declaration made by the witness ·some several days
after the accident, which is pure hearsay, and if it is admissible it is as an inconsistent statement.
The Court: The jury is instructed it goes only to the contradiction of Jamison.
- Mr. Ashburn: Your Honor had not so instructed them
until that moment.
The Court: It is only as a contraJlictory statement ..
I

'

.

.

.

!

.

.

.

.

.

By Mr. Bragg: ·
:
Q. Do you know when yon held the trial f
I

The Court: What difference does ]that make f
Mr. Bragg: Let it go.
1

page 137

~

CROSS EXAMINATION.
.

!

By Mr. Ashburn:
Q. Jamison stated to you that the Johnson ran into the
Harrison car, didn't- he?
A. I wouldn't say. Why I remember this so very distinctly
is I remember going out on the road.. As far as what either ·
of .them said in the case, I don't believe I could remember
it.
Q. Yon haven't any recollection of wl1at they said, but you
remember your going out on the road?
A. Yes.
·
Q. Didn't Jamison state that t.he skid marks were made by
the Harrison car after it was struck Y

J I

I

I
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A. He couldn't have said that because it was on the other
side before it was struck.
Q. When did you try this caseY
A. I imagine fifteen or eighteen days after the accident. It
was continued because of Mr. Johnson's condition.
Q. Can you go downstairs and get the warrantY
Mr. Bragg: I can get it from Mr. Phlegar's record.
·Mr. Ashburn: It don't make any difference.
~

H. T. PEACH,
a witness on behalf of the plaintiff, in rebuttal,
being duly sworn, testified as follows:
page 138

Examined by Mr. Bragg:
Q. State your name t
A. H. T. Peach.
Q. What is your occupation?
A. Bus driver for Norfolk Southern Bus Corporation.
By the Court :
Q. You have been there since the buses started Y
A. I was the first man to drive one.
By Mr. Bragg :
Q. Were you at the scene of the accident soon after it happened on February 28th?
A. Yes, sir. I wa:s due a,t Chesapeake Beach at 1.24, and
I may have been two or three minutes late, but I don't remember exactly. The car had turned over and I pulled the
bus on the righthand side off the concrete and near where
it was.
·
Q. Did you see the location of the Johnson car
A. Yes, sir.
Mr. Ashburn: If your Honor please, this is not rebuttal.
The Court: It is not in rebuttal of anything; it should
have been put on in chief.
Mr. Bragg: Well, strike that question out.
By Mr. Bragg:
Q. Did you hear any statement made by this man that
testified ·here:a minute ago~ Nat Jamison, in the oil station,
.
about his coming down to testify in this c~e?
page 139 ~ ~ - A. Yes, sir. They were talking one day, I don't.
remember the date, but a few days after this ·had·

I
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happened they were talking as to who had the right of way,
and Nat laughed and said if some one would give him ten
dollars that he would fix them up. '
Q. There is no question in your mind about that, is there Y
A. No, sir, not a bit. I said something to him about it
afterwards.
,
The Court: That is all.
Mr. Bragg: I did want him to
to the two cars.
The Court: That is cumulative.

t~stify

as to the damage

CROSS EXAMINATION.
By Mr. Ashburn:
Q. Do you stop at that gas station as a matter of custom Y
A. Yes, sir, that is where I come with the bus. I was on
the drive from Chesapeake Beach, and I went in there.
Q. You didn't offer Jamison ten dollars Y
A. No, sir.
Q. You have never heard anybody else offer him that Y
A. No, sir.
By Mr. Bragg:
Q. You are not interested in the matter except to be summoned!
page 140} A. No, and I was sorry to be summoned. I
never saw Mr. Johnson or Mr. Harrison either
before that day.

R. E. ATKINSON,
a witness on behalf of the plaintiff, in rebuttal, being duly
sworn, testified as follows:
Examined by Mr. Bragg:
Q. State your nameY
A. R. E. Atkinson.
Q. And your occupation Y
A. Service manager of Arthur W. Depue.
Mr. Ashburn: What is this forf
Mr. Bragg: To show the condition of Mr. Johnson's car.
Mr. Ashburn: We have not contested tba,t~
}.{r. Bragg: I will show by this witness ·the damage done
to the car.
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Mr. Ashburn: It could not be rebuttal.
The Court: Frame your question.

By Mr. Bragg:
Q. What is your business 7
A. Service manager for Arthur W. Depue.
Q. How long have you been there as service manager!
A. Sixteen years.
Q. Are yon still employed up there 7
A. Not by them.
page 141 } Q~ You are still at the same place Y
A. Yes, sir.
Q. Have you seen Mr. Johnson's car .since this accidentf
A. I have it now in my place.
Q. Did you see it before 7
A. Yes, sir.
Q. What was its condition ·just prior to: this accident Y
Mr. Ashburn: Objected to as not in rebuttal.
The Court: I don't think it is. You are not disputing
the value of the car. It has already been testified to. I
think it should have been put on in chief.
Mr. Bragg: I think we can show the damage by the mechanic. I will withdraw that question.
By Mr. Bragg:
Q. I ask you then, Mr. Atkinson, if that is a fair view of
Mr. Johnson's car on the left side (handing witness photograph)!
Mr. Ashburn: Same objection.
The Court : Over-ruled.
Mr. Ashburn: Exception.

A. Yes, sir.

.:

'.-----=
~
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By Mr. Bragg:
Q. Is this a view of Mr. Johnson's car on the left side!
A. Yes, sir.
Q. Is there any damage done to the front of Mr. Johnson's
car!
page 142 } A. No, sir.
Q. Was the bumper bent in any way-.
A. No, sir, only on the side.
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By the Court:
Q. When yon say .front, do yon mean the mud guard Y
A. The mud guard.
'
By Mr. Bragg:
Q. Yon mean the fendert

:

A. Yes, sir.
.
Q. The bumper was not bent at ·all, was itt
1

A. No, sir.
!
Q. Did yon go doWn and get this car from the scene of
the accident Y
A. I sent to get it.
Q. You did not go yourself f
~. No, sir.
.
Q. What is that car worth as it stands todayf
1

Mr. Ashburn: Objected to.
By Mr. Bragg:
Q. What is the salvage on that

~arT

Mr. Ashburn: My friend should have proved his case in
chief.
The Court : 'I think so, but if there is any salvage there
you are entitled to the benefit of it.
Mr. Ashburn: I except.
1

1

1

A.

$100.00~

page 143

~By

Mr. Bragg:
Q. This wheel, is this is the right front wheel

off the carY
A. ~o, sir, that is the left front wheel.
The Court : It speaks for itself. :

II

By Mr. Bragg:
.
. Q. ·Has it been in your possession ever since the car was
brought to .your placet
A. Yes, s1r.
Q. Has anything been done to the wheel since the accident t
A. No, sir.
;
Q. And it is today as it was the: day it was brought to
your placet
A. Yes, sir.
I

1

I
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Q. The same appearance f
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mr. Atkinson, the left hand front of this radiator is
smashed completely in, isn't it Y
A. On the side.
_Q. It is mashed in on the front, isn't it 7
A. No.
Q. What happened to the left hand front headlight f That
is not whole, is it f
page 144 ~ A. No; it is mashed in towards the radiator.
Q. The bumper is broken away from its support?
A. The bracket.
Q.. It is sheered clean off?
A. No.
Q. How is it broken?
.li.. It is not broken but bent.
Q. It is pretty badly bent?
A. Bent towards the right side of the car. The ball part
of the bumper is not bent at all.
Q. What is it attached toY
A. The frame. The bumper is right straight.
Q. When was the first day you ever saw this car?
A. On a Saturday between 2 :30 and 3 o'clock it arrived
at my place.
Q. You sent out and got itf
A. Yes, sir.
Q. You had to tow it in?
A. Had to lift it in.
Q. Is that the same day that the accident occurred?
A. Yes, sir.
Q. They had to lift it in?
A. Yes, sir.
Q. Does that mean that they had to lift the front end off
the ground and on a wrecking truck, and pull it in?
·
A. Yes, sir.
Q. So these two wheels were so damaged that
page 145 ~ they couldn't let it rest on the concrete?
~
A. The left front fender was pulled in.
Mr. Bragg: I introduce this.
~{r. Ashburn: Subject to the same exception.
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M. T. MARSHALL,
a witness on behalf of the plaintiff, in rebuttal, being duly
sworn, testified as follows:

Examined by Mr. Bragg:
Q. State your name f
A. M. T. Marshall.
Q. Your occupation Y
A. Automobile salesman.
Q. Were you salesman for the Willys-Knight car at the
time this accident occurred Y
A. Yes, sir.
. Q. Did you see Mr. Harrison's car after this accident!
A. Yes, sir.
~ .
Mr. Ashburn: Johnson's car, do jyon mean!
Mr. Bragg: Both of them.
I

Q. (Mr. Bragg) Where did you ~ee Mr. Harrison's carf
A. At Mr. Martens', at the Norfolk Radiator Company.
Q. And where was the damage in! reference to its front Y
~xplain that to the juryf
"'
A. When I saw it, th~ radiator was off, and
page 146} I don't know whether it was damaged, or not. I
couldn't tell a.s I didn't' see that.
Q. What about the front part of the chassis¥
A. It looked to me like it was bent.
Q. Which wayf

Mr. Ashburn: Are you a salesman or a mechanic?
Witness : Salesman.
'Mr. Ashburn: This man is not a proper witness~
,._Mr. Bragg: He can see; he has two eyes.
The Court: Go ahead, Mr! Bragg.
Mr. Martin: Exeeption..
By Mr. Bragg:
Q. Which way was it bent f
·
A. It has been so long I have forgotten, but I think 'bent
around to the right. I looked more at the body part than any-t:hing else.
:
Q. Mr. Marshall, did you have a; conversation with J.lr.
Harrison about this accident f
A. Yes, I talked to him some about it.
1

I

•

I I

, I

; I

I
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Q. What did he say about seeing Mr. Johnson, if anything!
A. I don't remember just what he did say about it. I went
over to see him. I though possibly I might be· able to trade
him a new·car as long as he was in this wreck, and we naturally talked about it. I think ·he said he didn't see Mr. Johnson. I am not positive what he did say about it.
Q. You are not positive about itt
page 147 } A. No.
Q. Did he say that he did see him before the
accident, or did he say anything about that Y

Mr. Ashburn: My friend is trying to lead him, I think.
Mr. Bragg: All right.
Witness : I don't remember just what our conversation
was regarding it.
- The Court: All right, if you don't remember stand aside.

G. W. HOY,
a witness on behalf of the plaintiff, in rebuttal, being dttly

sworn, testified as follows :
Examined by Mr. Bragg:
Q. State your name f
A. G. W. Hoy.
Q. What .is your occupation 1
A. Unemployed at the present time.
Q. Were you in the hospital at the time Mr. Harrison came
there to see Mr. Johnson!
A. Yes, sir.
Q. What did he say in reference to seeing Mr. Johnson
before he entered the intersection of these roads, 11 any-·
.
thing '
page 148 ~ A. He said if. he had saw him that there
wouldn't have been an accident. That is whatt he
said to Mr. Johnson.
Q. That if he had seen him there wouldn't h4ve been an
accidentY
·
.A.. Yes, sir.
Q. Who was present when he made that statement.,
.A.. Mr. Johnson and Mrs. Johnson and their daughter.

MRS. L. F. JOHNSON,
a witness on behalf of the plaintiff, in rebuttal, being duly
sworn, testified as follows :

~00
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Examined by Mr. Bragg:
Q. Mrs. Johnson, are you the. wife of Mr. Johnson, the
plaintiff in this suit!
· A~ Yes, sir.
Q. Were you in the :q.ospital at the time Mr. Harrison
came there to see Mr. Johnson T
A. I was.
Q. Was, if anything, did he say about seeing Mr. Johnson
before the accident occurred Y
A. He said that he didn't see him; that if he had there
would not have been an accident.
'
Q. Mr. Harrison said you called him up for him. to tell you
how this accident occurred; did you ever call him up for anything· of that kind Y
A. No indeed.
page 149 ~ Q. Were you present at the same time Mr. Hoy
was when this statement was made by Mr. Harrison to Mr. Johnson 1
A. Yes, sir.
Q. Mrs. Johnson, did Mr. Johnson suffer very much as the
result of these injuries Y
A. Yes, indeed.
CROSS EXAMINATION.

By Mr. Ashburn:
Q. What is your telephone number at Ocean 1ViewY
A. 313J.
,
Q. You say you did not call Mr. Harrison Y
A. I did not call him and ask himi anything about that.
Q. Did you call him Y
A. Yes, Mr. Johnson asked me to call him.
Q. Did you call him once or more than once!
A. One time.
Q. Did you have anybody to call him twice Y
A. No.

~-

1

Plaintiff Rests in Rebuttal.
page 150 ~

H. A. HARRISON,
the defendant, recalled, testified as follows :

Examined by 1\fr. Ashburn:
Q. Did you offer this colored man Jamison any inducement
.
·
to testify in this case?
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A. Not a nickel.
Q. .At any time?
A. No. I never opened by head and it was not discussednot even a cigar.
Q. What was the condition of the front of the Johnson car
after the accident 1
Mr. Bragg: He has been objecting to me going over that;
and he has been over it several times.
The Court: He has testified about the pictures.
Bv Mr. Ashburn:
·Q. Was the front bumper broken?
A. No, sir. It 'vas one of these large bumpers, I imagine
around a two inch bumper-a pipe.

CROSS EXAMINATION.
By 1\{r. Bragg:
Q. What bumper are you talking aboutf
A. On the Willy 's-Knight.
Q. ·You say· yours was not broken 7
· A. No, mine yas not broken.
End of Testimony.
page 151 ~

1\fr. Ashburn: I want the record to show that the
motion to strike out the testimony is renewed at·
the end of all the testimony. I understand it is overruled,
and I note an exception.
The Court : Yes.
page 152

C;

~

The following instructions were asked for by
the plaintiff:
g~STRUCTIONS.

· ··

PLAINTIFF'S INSTRUCTION NO. 1-P (GRANTED):
''The Court instructs the jury that the law provides that the
driver of an automobile shall drive tbe same at a careful and
prudent speed not greater nor less than is reasonable and
proper, having due regard to the traffic, surface and width
of the highway, and of any other conditions then existing, and
shall not drive an automobile upon a highway at such a speed
as to endanger the life, limb, or property of any person, and

.
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if you believe, from the evidence, th~t Mr. Harrison, the defendant, drove his automobile at. a speed greater than was reasonable or proper, so as to endanger! the life, limb or injure
the property of Mr. Johnson, the plaintiff, and that he failed
to keep his car under complete control, then he was guilty
of negligence, and if you further bel~eve, from the evidence,
that such negligence on the part of Mr. Harrison, the defendant, then you should find for the plaintiff, Mr.. Johnson.''

PLAINTIFF'S INSTRUCTION NO. 2-P (REFUSED AS
/
.
OFFE:RED):
~
.,JJ
' f / -J-j
page 153 ~ ~ ''The Court instructs ·the jury that the law provides that when two vehicles approach or enter
an intersection at approximately the same time, the driver of
the vehicle on the left shall yi~ld the right of way to the vehicle on the right, and if you believe, from the evidence, that
Mr. Johnson's car approached or entered the intersection at
·approximately the same time that Mr. Harrison's car approached or entered the intersection, then it was the duty of
Mr. Harrison to yield the right of way to Mr. Johnson, and
if you believe that Mr. Harris9n's failure to yield the right
of way to Mr. Johnson was the proximate cause of the accident, then you should find for th~ plaintiff, Mr. Johnson, unless you believe that he was guilty of ·contributory negligence'.'
&)

PLAINTIF'F'S INSTRUCTION NO. 2-P (GRANTED AS
l'r1 AMENDED BY COURT) :
"{

ju'O/

-~

''The Court instructs the jury that the law provides that
when two vehicles approach or enter an intersection. at approximately the same time, the driyer of the vehicle on the
left shall yield the right of way to the vehicle on the right,
but any driver going at an excessive rate of speed forfeits
any right of way he may otherwise have, and if you believe,
from the evidence, that Mr. Johns~n's car approached or
entered the intersection at approximately the same time that
Mr. Harrison's car approached or entered the intersection,
then it was the duty of: Mr. Harrison to yield
page 154 ~ the right of way to Mr. Johnson, and if you believe
that Mr.. Harrison's failure to yield the right of
way to Mr. Johnson was the proximate cause of the accident,
then you should find for the plaintiff, Mr. Johnson, unless you
beli{'ve that he was guilty of contrib~tory negligence."
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NOTE: Plaintiff objects and excepts to the modification
of Instruction No. 2-P asked for on behalf of the plaintiff,
and notes an exception to the modification of that instruction.
PM~fFPI~TR-¥CT~ NO. 3-P (REFUSED):

"The Court instructs the Jury that the law requires drivers
of vehicles, when entering a highway, which is a part of the
State Highway System, from a side road, to do so at a rate
of speed not to exceed five miles per hour, and if you believe, from the evidence, that Mr. Harrison, the defendant,
entered the Shore Drive from the Chesapeake Beach Road at
speed greater than five miles per hour, then Mr. Harrison
was guilty of negligence, and if you further believe that such
negligence on the part of Mr. Harrison was the proximate,
or direct cause of the accident, then you should find for the
plaintiff, Mr. Johnson, unless you believe that Mr. Johnson
was guilty of contributory negligence."
NOTE: I object and note an exception to refusal of Instruction No. 3-P on the ground that it covers the law in this case.
PLAINTIFF'S INSTRUCTION NO. 4-P (GRANTED):
~ '-.{) :: d
~
page 155 ~ ''The Court ins~ets the Jury that if they believe, from the evidence, that the plaintiff, Mr.
L. F. Johnson, was driving at a lawful rate of speed on tb-.
State Highway, known as the Shore Drive, and was approaching or entering the intersection of the road known as the
Chesapeake Beach Road at approximately the same time that
Mr. Harrison was approaching or entering the intersootion
of said road, then Mr. Johnson had the right 9f way over Mr.
Harrison, and Mr. Johnson had the right to assume that Mr.
Harrison would yield the right of way to him."

.

PLAINTIFF'S INSTRUCTION NO. 5-P (REFUSED):·

0

I~ ~.rn, ~

''The Court'instruets the jury th&t if you believe from the
evidence that there was a road sign marked ''SLOW'' on the
Chesapeake Beach road some distance from the State Highway known as the Shore Drive warning· Mr. Harrison of
the Shore Drive then it was the duty of Mr. Harrison to approach the Shore Drive at a slow speed; to keep his car under
complete control and to keep a lookout for cars traveling
along the :Shore Drive. If you believe that Mr. Harrison
failed to perform any one or all of the said duties, then he

I

S~preme
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was guilty of negligence and your v~rdict should be for the
plairiti:ff unless you believe that Mr.~ Johnson was guilty of
contrib ttory negligence.''
1

I

page 156

r

NOTE: I object and except to the Court's ruling in refusing Instruction No. 5-P on the ground
that the State Highway Commission ·put the "8LO~V" sign
onthe Chesapeake Beach Road for the purpose of warning
drivers traveling on that road approaching the Shore Drive to
slow down and to notify them that they are approaching the
Shote Drive, a more important highway, and that this instruction should have been given in this case.
PLAINTIFF'S INSTRUCTION NO. 6-P (REFUSED):

.

h

u~U7

c)__

-:r-;

.

''The Court Instructs the JUry that If you beheve from the
evidence there was no road sign marked ".SLO"'\V'' on the
Shore Drive to warn lVIr. Johnson to slow do'vn for the Chesapeake Beach road then Mr. Johnson had the right to pre sum~
that he could proceed across the Chesapeake Beach road at a
reasonable speed until he saw or could have seen Mr. Hat·rison was going to try to cross the Shore Drive ah~ad of
him.''
·
NOTE : On the same grounds as noted to Instruction No.
5-P, I except to the refusal of Instruction No. 6-P-that there
was no ''SLOW'' sign on the Shore Drive to warn Mr. Johnson of the Chesapeake B'each Road.
PLAINTIFF'S INSTRUCTION NO. 7-P (REFUSED):
page 157

~

''The Court instructs the jury that if you believe from the evidence, that 1\Ir. Johnson was
driving his automobile west along the State Highway, known
as the Shore Drive, crossing, or attempting to cross the Chesapeake Beach Road, in the exercise of ordinary care, and that
Mr. Harrison had ample time and space to avoid a collison by
applying his brakes, or passing to the rear of 1\ifr. Johnson's
car, and that he, Mr. Harrison, negligently failed to do either
of these things, then your verdict should be for the plaintiff.,,
'
. NOTE: I object and except to the Court's refusal to grant
Instruction No. 7-P offered by the plaintiff on the ground that
the evidence sho,vs that Harrison was driving at a speed

L. F. Johnson v. Herbert A. Harrison.
whi_ch he could easily have stopped his car or driven
rear of Johnson's car and have avoided the accident.
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PLAINTIFF'S INSTRUCTION NO. 8-P (GRANTED):
''The Court instructs the jury that if they :find for the plaintiff, in estimating his damages they may take into consideration, First, such damages, if any, as were incurred by the
plaintiff by reason of his injuries, a-ccording to their dogree and probable duration as being temporary or permanent; Second, the value, if any, of the time lost fro1n his occupation by reason of his injuries; Third, fair
page 158 r compensation for mental and physical suffering;
Fourth, the lessening, if any, of the plaintiff's
power to pursue his business, ~and the course of life that he
might otherwise have done, and damages, if any, to his automobile not exceeding the sum claimed in the Declaration.''
/ / -'Th~ .following instructions were asked for by the Defend-

~ ~a;;;FENDANT'.S

INSTRUCTION NO. 1-D (GRANTED): .

'The Court instructs the jury that the plaintiff cannot recover ag~ainst the defendant, llerbert A. Harri::Jon, unless he
'vas negligent, and his negligence ·was the proximate cause
of the accident.
You cannot infer that the defendant, I-Iarrison, was negligent from the mere fact that the accident occurred, but on .
the contrary, the law presumes that he was free from negligence and exercised due care, until the contrary is shown.
The burden is upon the plaintiff to prove to the satisfac...
tion of the jury by a preponderance of all the evidence not
only that the defendant, Harrison, 'vas negligent, but that
he 'vas negli~ent as charged ag-ainst him, and that such neglig·ence proximately caused the accident. This burden rests
upon the plaintiff throughout the trial and applies at every
stage thereof, and unless it is sustained by affirmative credible evidence, there can be no recovery by the plaintiff against
the defendant, Harrison.
page· 159 r If, after hearing all the evidence, you are uncertain as to whether the defendant, Harrison,
was negligent as charged, or that it is just as probable that he
was not negligent as that he ·was, or even if you believe that
he was negligent, and plaintiff. was contributorily negligent as
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defined in the other instructions, then you must find for. the
.
defendant Harrison on the plaintiff'F claim."

DEFENDANT'S INSTRUCTION NO. 1-A-D (REF.USED):
''The Court instructs the jury that when two automobbiles are approaching an intersection, the orie substantially
nearest to the intersection has the right of way, and it is the
duty of the driver of the other car to slow down or stop, or
take such means as may be necessary to accord a clear right
of passage and to ·avoid a collision.''
DEFENDA~T'S

"

I

INSTRUCTION NO. 2-D (GRANTED):

''The Court instructs the jury that if you believe from the
evidence that the plaintiff Johnson, drove his car at an unreasonable rate of speed, or in a careless and· negligent manner, without due regard to the traffic, surface and width of.
the highway, and other conditions then existing, and as a direct and proximate result thereof he ran his automobile into
the. car of the defendant Harrison, then your verdict should
be for the defendant Harrison against the plaintiff Johnson
on the cross claim, unless you further believe from the evidence that the defendant Harrison was himself
page 160 ~ guilty of negligence which contributed to the accident, in which event neither party is entitled to
a verdict against the other.''

DEFENDANT'S INSTRUCTION NO. 3-D (GRANTED):
''The Court in'ftructs the jury that even though you believe from the evidence that the defendant Harrison may
have been negligent, yet, if you further believe from the evidence that the plaintiff Johnson, was also negligent, then
neither party is entitled to a verdict against the other.''

DEFENDANT'S IN,STRUCrf1ION NO. 6-D
(REFUSED):.
't-v--r/>c-J.._.u.-1. 'j.. 0 ~ ~! ~ ~ v:."~- L.
''The Court instructs the jury that it was the duty of
the plaintiff Johnson to. exercise re~sonable care to keep a
lookout for other vehicles approaching the intersection.. and
to have his car under complete control so as to be able to
slow down, stop or take such action as might be necessary to
·
avoid said vehicles.
I

•

I

I

•
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The· Court further instructs the jury that the failure to
look for such other vehicles in approaching said intersec,
tion would be negligence; anQ. further, if plaintiff did look,
and failed to see what would be apparent to a person in the
exercise of ordinary care, this would likewise be negligence ;
and if the jury believe from the evidence that the plaintiff
was negligent in any of these particulars and such negligence
was the proximate cause of the collision, they should find for
the defendant against the plaintiff on the defendpage 161 ~ ant's cross claim, unless they further believe that
·the defendant· was himself negligent, in which
event neither party is entitled to recover.''

DEFENDAN~~3sz:,y~r~~-,~~ (GRANTED):
''The Court instructs the jury that even if they believe from
the evidence that defendant was guilty of negligence, yet if
·they f~rther believe from the evidence that the plaintiff dis-covered, or in the exercise of ordinary care could have discovered defendant's automobile in a position likely to become
dangerous, at a time when a person in the exercise of ordinary
care, and who had complete control of his own car could have
avoided the accident, then the plaintiff had the last clear
chance to avoid the collision, and the jury should find for
the defendant on the plaintiff's claim."
NOTE: I object to the granting of Instruction No. 7-D, offered by the defendant, on the ground that the evidence does
not show any last clear chance or opportunity for Johnson
to have avoided the accident.
DEFENPANT'.S INST&UC'l1I6N-"N(J. -A-A-D (GRANTED):
.

~!'-~~....~

'• The Court instructs the jury that if they believe from
the evidence that defendant Harrison, proceeding at a reasonable rate of speed, entered the intersection in advance of
the plaintiff Johnson, then defendant had the
page 162 } right of way, and it was the duty of Johnson to
slow down, or stop, or do what was necessary to
avoid a collision."
NOTE: I object to the granting of Instruction A-A-D offered by the defendant and granted by the Court, on the
ground that it is confusing to the jury and does not set out
the facts or the laws governing this case.

:

I

Supreme Court of Appeal,s of Virginia.
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I

DEFENDANT'S INSTRUCTION NO. 1-.A-.A-D
-(REFUSED~~
S).-).~L~

''The Court instructs the jury that when two automobiles approach an intersection if one is appreciably nearer
thereto then the other, the one appr:eciably nearer has the
right of way and it is the duty of the other driver to slo"r
down, or st~p, or do what is necessary to avoid a collision.."

DE·FENDANT'S INSTRUCTIQ"N NO. 8-D
(REF·US:EDJ :
.~
~L"--~(_.,.L..-....1)~

''The Court instructs the jury that when t'wo vehicles approach an intersection it is the duty of the driver of each to
exercise reasonable care to keep a lookout for the other, and
the duty of each to have his car under complete control so
as to be able to slow down, or stop, or take necessary action
to avoid the other Any violation of this duty, continued to
a time when it is too late to avoid an accident, is negligence
which will bar a recovery in favor of either or both so negligent.''
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I, B. D. White, Judge of the Circuit Court of
Princess Anne County, Virginia, who presided
over the foregoing trial, do hereby certify that the foregoing,
to the best of my knowledge and belief, is a true and correct
copy of the report af the testimony, the instructions offered,
granted modified and refused and the exceptions to the granting, modifying and refusing of instructions and the exhibits
offered and introduced in this trial; and the exceptions to the
Court's ruling in setting aside the verdict for the plaintiff and
-entering judgment for the defendant and other incidents of
the trial of the case of L. F. Johnson, plaintiff, vs. Herbert A.
Harrison, defendant, tried in the Circuit Court of Princess
Anne Couty, Virginia, on the 20th day of July, 1931, and
that the attorneys for the defendant had reasonable notice, in
writing, of the time and place when said report of the testimony and other incidents of the trial would be tendered and
presented to the undersigned for verification.
Given under my hand this lOth day of ]\fay, 1932, within
sixty days of the time at which the judgment complained of
was rendered.
·
B. D. WHITE,
Judge of the Circuit Court of Princess Anne
County, ;virginia.,

L. F. Johnson v. Herbert A. Harrison.
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In the Clerk's Office of the Cicuit Court of Princess Anne County, iVirginia, on the - day of
May, 1932.

I, J. F. Woodhouse, Clerk of the aforesaid Court, do hereby
certify that the foregoing transcript includes the papers filed
and the proceedings had thereon in the case of L. F. Johnson,
plaintiff, vs. Herbert A. Harrison, defendant, lately pending
in our said Court.
·
;:,~
I further certify that the same was not made up, completed
and delivered until the defendant had received due notice
thereof, and of the intention of the plaintiff to apply to the Supreme Court of Appeals of Virginia for a writ of error and
supersedeas to the judgment herein.
Teste:

'
Clerk of the Circuit Court of Princess .Anne
County, Virginia.
(Photographs :filed in the Clerk's O~ce in Supreme Court.)
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~ ~Virginia:

In the Clerk's Office of the Circuit Court of
·Princess Anne County on the 12th day of May, 1932.
I
I

I
I

•

I, J. F. vVoodhouse, Clerk of the Circuit Court of Princess
Anne County, Virginia, do hereby certify that the foregoing
is a. true transcript of the R-ecord in the suit of L. F. Johnson
vs. Herbert A. Harrison, lately pending in said Court.
I further certify that the said transcript of the record
was not made up and completed and delivered until the defendant had received due notice thereof of the intention of
the plaintiff to apply to the Supreme Court of Appeals of
Virginia, for a writ of error or supe-rsedeas to the judgment
of said Court therein.
Teste:
~,ee

$10.00.

J. F. WOODHOUSE, Clerk.
.A. Copy-Teste :
H. STEWART JONES, C. C.
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