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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

GEO. S. HARNSBERGER,
Administrator of W. T. Herring,

vs.
IDA F. NICHOLAS.

To the Honorable Justices of the Supreme Court of Appeals of

Virginia:
Your petitioner, Geo. S. Harnsberger, Administrator of W. T.
Herring, respectfully represents:
That your petitioner is aggrieved by a decree of the Circuit Court
of Rockingham County, Virginia, entered on October 30, 1939, in
a certain chancery cause then pending in said Court, in which cause
your petitioner was one of the complainants and Ida F. Nicholas
was one of the defendants, the object of said suit being to secure
the guidance of the Court in the administration of the estate of
W. T. Herring, in order that there might be a proper distribution
of the assets of said estate, wherein Ida F. Nicholas obtained a
recovery against your petitioner in the surri of $1,450.00, with
interest from January 1, 1938.
A transcript of so much of the record in said cause as is pertinent
to the issues involved accompanies this petition.
STATEMENT OF THE CASE.
On January 1, 1937, W. T. Herring executed his negotiable,
homestead waiver note in the sum of $1,450.00, which note
2*
was made *payable to Ida F. Nicholas ten years after date.
Said note did not bear interest. The said note, as altered,
is found on Page 82 of the record. The alteration has to do with
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the maturity date of the note, as will be hereinafter more fully
set forth.
W. T. Herring died, intestate, on October 2S-, 1937. His estate
is insolvent.
Immediately after the death of the said W. T. Herring, the said
Ida F. Nicholas took said note to Mr.- W. H. McVeigh, the Cashier
of The Bank of Elkton, Incorporated, at Elkton, Virginia, and
inquired about its validity. The said McVeigh. read the note, and
told her it was not payable for ten years. ( R. 26). She then took
the note home, and altered the maturity date of the same from teri
years to one year. The "ten" before the word years was in figures,
so she made the alteration by erasing the "O" from the "10," so
that the maturity date, after said alteration had been made, read
"1 year." ( R. 27 and 28.)
The allegation in the bill of complaint in regard to said note is
found on Page 4· of the Record, and~ is as follows.:
"That one Ida F. Nicholas has presented a claim against said
estate for the sum of $1,450.00, which is alleged to be evidenced
by a note dated January 1, 1937, made by the said W. T. Herring,
payable to the said Ida F. Nicholas one year after date. That your
complainants are informed and allege that said note, as written and
executed by the said W. T. Herring-, was payable ten years
3*
after date, *without interest, and that, shortly after the
death of the said W. T. Herring, the said Ida F. Nicholas
wrongfully altered and changed the '10 years' to read 'l year,' which
alteration was a material alteration· wrongfully made, and such
alteration renders said note null, void, and unenforceable."
The said Ida F. Nicholas filed her answer to said bill of complaint, and on Pages 7, 8, and 9 of the record will be found her
contention in regard to the claim now being asserted by her in this
cause. In paragraph 10, on Pages 7, 8, and 9 of the record, she
avers that she had presented her claim for the sum of $1,450:00,
as alleged in the bill of .complaint, and rehearses certain alleged
immaterial dealings between her and W. T. Herring, leading up to
the execution of said note, and finally, on Page 9 den,ies that there
was a material or wrongful alteration of said note, or that there
was anv alteration of said note which rendered the same null, void,
and u~enforceable as alleged in the bill of complaint. Then, in
paragraph 13 on Page 9 of the record, she attempts to set up a claim
against the estate of W. T. Herring independently of said note in
the following langt,age:
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"Your .respondent would further show unto the court that the
said W. T. Herring was indebted to her as of January 1, 1937, in
the sum of Fourteen Hundred and Fifty Dollars ($1,450.00) and
that no credits or payments have been made upon the aforesaid
indebtedness, either by W. T. Herring during his life time, or by
George S. Hamsberger, Administrator of W. T. Herring,
4*
deceased, and that your respondent is entitled to, and ought
to receive from the estate of W. T. Herring, deceased, the
·sum. of Fourteen Hundred and Fifty Dollars ($1,450.00) with
interest thereon from January 1, 1937."
The said respondent did not make her answer a cross bill.
The real contention of respondent is made clear by her counsel
on Page 34 of the record, where he says :
"She's not offering it as a note, necessarily, she's offering it as
evidence to corroborate her statement that W. T. Herring, at the
time of his death, owed her $1,450.00. In other words, you are
trying to insist that we are suing on a note and we are not suing
on note at all. In other words, you are trying to force our claim
over ont9 a note. We are not basing our claim on a note, we are
introducing the note as evidence of a debt to corroborate Miss
Nicholas' statement, an admission writing by W. T. Herring, within
five years, that he owed Miss Nicholas $1,450.00."
In reply to said statement, your petitioner made the following
statement:
"If that is the contention of counsel, then it does not come within
the pleadings of this case, and, further, they are trying to raise a
claim based upon a void instrument and the Court of Appeals has
ruled in M ierray vs. Roller that there is no such thing as anything
of value coming out of a void instrument." (Underscoring mine.)
To said statement, opposing counsel replied:

a

5*

*"Mr. Harnsberger still insists we are basing· our claim
on a void instrument. We are not basing our claim upon a
·void instrument."
To this, your petitioner replied :
"If counsel are not basing their claim upon the note in question,
they have no claim at all, because all of the prior transactions had
between the parties to this suit have been _.merged into this last

6
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instrument and it is a complete, teetotal, absolute, uncoiitradictable
novation of all farmer clainis and obligations that have been testified to here this af tcrnoon and .ever31thing prior to that time is
just as though it had never existed." (Underscoring mine.)

It is perfectly clear from the above that the claim of Ida F.
Nicholas is based upon the 13th paragraph of her answer hereinabove quoted, but she did not make her answer a crossbill, and there
is no prayer for a recovery against said estate. Such answers are
construed as shields, and not as swords.
DECREE OF REFERENCE.
The usual decree of reference was entered in this cause on
November 25, 1938 ( R. 10 and 11), calling for a report showing
the unadministered assets of the estate of W. T. Herring, the outstanding liabilities against said estate, and the pay-roll showing
how the unadministered assets should be disbursed.
While this cause was pending before the Master Com6*
mission*er, the said Ida F. Nicholas took considerable evidence in an effort to support her claim as set forth in her
answer, which evidence will be found on Pages 12 to 52 and Pages
74 and 90 of record.
THE ALLEGED ORIGINAL CONSIDERATION FOR
SAID NOTE.
The greater portion of the evidence taken by respondent was
taken in an effort to show the original consideration for said note,
and that the alleged original consideration for said note was money
alleged to have been borrowed by V\T. T. Herring from Ida F.
Nicholas between the years 1919 and January 1, 1937. The record
evidence does not show that W. T. Herring received the sum of
$1,450.00. The alleged consideration does not amount to $1,000.00.
By far the greater portion of the funds claimed to have been
horrowed by the said W. T. Herring are shown to have been
horrowed prior to February 1, 1931. There was an alleged loan of
$30.00 made as late as May 18, 1936. ( R. 86.) The record does
not shO\-v ,whether the alleged interest for 1936 was paid, or added·
into the 1937 note. It is certain that the 1937 note is not for the
same amount as the alleged note of 1936, for there is the aforesaid
loan in 1936 of $30.00.
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As said answer of the said Ida F. Nicholas was not made a
cross-bill, your petitioner has never had any opportunity to answer
said claim in any pleading in this cause, or to make any averment
in regard to any affirmative relief sought by Ida F. Nicholas in
this cause. Your petitioner has, however, by objections made during
the taking of testimony, stated what he considered to be the legal
obstacles in the way of a recovery by Ida F. Nicholas on the claim
asserted by her in this cause.

7*

*THE PLEA OF THE ST A TUTE OF
LIMITATIONS.

While said cause was pending before the Master Commissioner,
your petitioner filed a plea of the state of limitations to said claim
being asserted by the said Ida F. Nicholas. ( R. 90.)
The claim asserted by Ida F. Nicholas was on the alleged original
considerations for said note. The amount of the altere,d note is
alleged to be the aggregate of the original considerations, which,
as above stated were sums of money alleged to have been loaned by
the said Ida F. Nicholas to the said W. T. Herring from 1919
to 1937:
T.HE TESTIMONY OF IDA F. NICHOLAS IS
NOT CORROBORATED IN ITS MOST
IMPORT ANT DETAILS.

It will be apparent to the Court from reading the testimony of
Ida F. Nicholas, especially her testimony in connection with. the
production of check stubs, that her testimony in regard to the
loans alleged to have been made by her to W. T. Herring is far
from convincing.
The said Ida F. Nicholas testifies that after 1919 notes were
given annually by W. T. Herring for the amount shown to be due
as of the beginning of any particular year, which notes would vary
according to the alleged sums borrowed, and whether or not the
interest was paid in cash, or added into the notes.
There is no corroboration of the statement of Ida F. Nicholas
that such notes were ever executed.
8*
*It is to be noted that nowhere in the record does counsel
for Ida F. Nicholas rely on any note prior to the altered note
of 1937, but, on the contrary, he specifically relies upon that note
as an acknowledgement of indebtedness so as thereby to repel the
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plea of the statute of limitations . The reason for this is not far to
seek ; either there were no other notes, or there were no other notes ·
of the said amount.
There is no corroboration of the statement of Ida F. Nicholas
that then,~ was an understanding between her and W. T. Herring
that the alleged notes should be executed annually, nor is there any
corroboration of her statement that she had made the alteration in
order to conform the note to their alleged understanding that the
same should be payable within one year from the date thereof.
EVIDENCE ON BEHALF OF THE PETITIONER.
The evidence on behalf of petitioner against the claim asserted
by the said Ida F. Nicholas as aforesaid will be found on Pages
52-73 of the record, and when read together said evidence shows
that the altered note was not given for any alleged indebtedness
due to said Ida F. Nicholas by W. T. Herring, but on the contrary, that said note was given by the said W. T. Herring as a gift
to the said Ida F. Nicholas, because of the obligation he felt that
he was under to her on account of their relationship over a number
of years. The evidence further showed that W. T: Herring
9*
*was at the time of his death, and had been for a number
of years, supporting the said Ida F. Nicholas, and -that the
note in question was made intentionally so that it would not fall
due for ten years from the date thereof, and would not bear interest
until maturity, the said Herring intending by said note to provide
for her to the amount evidenced by said note when he was no
longer able to support her.
COMMISSIONER'S REPORT.
That portion of the Commissioner's report which deals with the
claim of Ida F. Nicholas will be found on Pages 91 and 92 of the
record.
Said Cpmmissioner held that the said note of W. T. Herring,
dated January 1, 1937, which was altered by Ida F. Nicholas was
void under Sections 5686 and 5687 of the Code of Virginia, and
said Commissioner further held that if there was any merit in the
claim of $1,450.00 against the estate of W. T. Herring independently of said note that said claim was barred by the statute of limitations. Both of said findings were in accord with the contention of
your petitioner.

George S. Harnsberger, Admr., vs. Ida F. Nicholas

9

EXCEPTIONS FILED TO SAID REPORT BY
IDA F. NICHOLAS.
These exceptions are found on Page 92 of the record, and both
seem to relate entirely to the claim set up in the answer of Id~ F.
Nicholas as to her right to recover on the original consideration for
said note.
10*
*There is no exception as to the ruling of the Commissioner in so far as he finds that the original note was null
and void because the same had been materially altered.
These exceptions are in accord with the contention. of counsel
for Ida F. Nicholas as hereinabove pointed out.
THE QUESTIONS INVOLVED IN THIS APPEAL.
( 1) Can the holder of a negotiable note which is null and void
under Sections 5686 and 5687 of the Code of Virginia recover the
amount evidenced by said note, with interest, by suing on the
alleged original considerations which are claimed to aggregate the
amount of the note?
( 2) Can the alleged notes, or any of them, which are 'Claimed
to have been given by W. T. Herring to Ida F. Nicholas between
the years of 1920 and 1937,-all of said notes differing in amount
from each other and from the 1937 altered note,-be such an
acknowledgment of the claim set up by Ida F. Nicholas as will
support a recovery for the amount o·f the altered note?
{ 3) In order to repel the bar of the statute of limitations, does
not there have to be an acknowledgment of the entire debt sought
to be recovered ?
ASSIGNMENTS OF ERROR.
( 1) The Court erred 'in decreeing that there can be, under
any circumstances in Virginia, any recovery on the original consideration for a note which has been rendered void by a
11 *
material *alteration wrongfully made.
(2) The Court erred in decreeing that Ida F. Nicholas
has the right to recover on the original consideration for said
.altered note, under the facts of this case.
( 3) The Court erred in decreeing that the plea of the statute
of limitations, filed in this cause as aforesaid, has been repelled by
the execution of alleged prior notes, or any of them.
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( 4) The Court erred in decreeing a recovery in favor of Ida
F. Nicholas against the estate of W. T. Herring for the sum of
$1,450.00, with interest from January 1, 1938.
ARGUMENT.

In Virginia, a material alteration of a note which has been
wrongfully made is per se fraudulent, and no recovery will be
permitted either on the altered note or on the original consideration, nor can the amount of the altered note be established by any
other evidence.
There are three reasons why the above is a correct statement of
the law.
1. Where a fraudulent act has been committed, the party committing the fraudulent act must run the risk of losing if he is
detected therein.
12*
*2. In order to preserve the. integrity of valid legal instrument, the public policy of the State requires that one
who is guilty of a material alteration of a note shall be punished
for the wrong, so that said punishment may deter others from
like acts.
3. Since the original debt was extinguished by a new and valid
obligation, it cannot be revived by the fraudulent act of the obligee
in making a material alteration.
Section 5812 of the Code provides that "The plaintiff may sue
on such promise or on the original cause of action, except where the
promise is of such a nature as to merge the original cause of action,
then the action shall be only upon the promise." This provisio'n of
the statute would seem to be very applicable to this case, because the
note sued upon, according to the note sued upon, according to
the testimony of Ida F. Nicholas, is the net aggregate of all former
loans and of all unpaid interest, and, as hereinabove shown, the
amount alleged to have been due annually was always for a different
amount than for the preceding year. This was brought about by
the fact that in some instances it is alleged new loans were acquired,
and in some instances it is alleged that all of the interest was not
paid, so that when the note of 1937 was executed,-admitting for
the sake of argument, but for argument only, that the testimony
of Ida F. Nicholas· is correct,-then the 1937 note was a new
' obligation for a different amount and into which obligation all
prior transactions between the parties had merged.
The law as above stated has been established and recog-
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nized *law in Virginia for 109 years, to-wit, ever since the
case of Newell vs. Mayberry, 3 Leigh, 250.
In that case, Tucker, P., speaking for the Court, at p. 254, said:

13*

"The materiality of an alteration is, I take it, matter
for the decision of the court; and, moreover, if it had
appeared that the alteration was made by Mayberry, or
any other by his procurement, then he could not have
recovered upon this contract, nor could he be permitted
to establish it by an}' other evidence, or ev.en to avail
himself of the contract according to its original and trite
character. ..... , upon the principle; that no man shall
be permitted to take the chance of gain, by the commission of a fraud, without running the risk of loss in
case of detection." ( U nclerscori ng mine. )
Further, it does not in the slightest degree militate against the
law as above stated that the said alteration was made to correct
an alleged mistake so as to make the note conform to the alleged
original agreement of the parties. This proposition of law has
been established and recognized in Virginia for fifty-eight years,
to-wit, ever since the case of Dobyns vs. Rawley, 76 Va. 537.
In that case, Burks, J ., speaking for the Court, at p. 545, said:
"There cannot be a doubt, therefore, that the alteration
rendered the bond void as to Rawley. It does not help
the matter tlza.t the alteration was made, as stated, to
correct an alleged niistalu, so as to ma-kc the bond conf or1n to the original. agreement of the pa.rties. Even if
that was the purpose, Davis, had no authority to make
the change without Rawley's consent." (Underscoring
mine.)
The case of Roller vs. 1\llttrra'y, 112 Va. 780; 72 S. E. 665, is
here cited by way of analogy. In that case, the contract was held to
be void because it was champertous. General Roller then
14*
pro*ceeded to sue upon a quantum meruit for the same
amount he claimed under the champertous contract, and the
Court, in denying such relief, speaking through Buchanan, J., said:
."Of what ·value would tize rule be, if the courts permit
that Io be done by indirection which the3• refuse to allow
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to be do~ie directly? ...... How would any such result
uphold the policy of the law, deter others from entering
into similar contracts, or pronwte the public good? To
permit a recovery upon a quantitm meruit, instead of discouraging, would encourage, the making of such contracts; for, if the client kept and performed his unlawful
agreement, the attorney would get the benefit of it, and,
if he did not, the attorney would suffer no loss, since he
could recover upon the quantum meruit all that his services were worth. Any process of reasoning which leads
to such a result ·we think must be unsound." (Underscoring mine.)

The above reasoning of the Court is equally applicable to the
instant case.
THE ABOVE STATEMENT OF THE LAW IS NOT
CHANGED BY THE NEGOTIABLE
INSTRUMENTS ACT.
The law, as decided in the cases above cited, is not only not.
changed by the Negotiable Instruments Act, but said decisions are
strengthened by said Act. In other words, Sections 5686 and 5687
of the Code may be said to be declaratory of. the law as it existed
in Virginia prior to their enactment.
The case of Hoffman vs ... The Planters National Banll, decided
in 1901, 99 Va., 480; 38 S. E. 134, was decided after the enactment
of the Negotiable Instruments Act, and that case cites with approval,
upon the question of the effect of a material alteration, the case of
Dobyns vs. Rawley, supra.
15*

*THE OPINION OF THE CIRCUIT COURT.

The most striking thing about the opinion of the Circuit Court
in this case is that it co1npletel)' ignores the law in Virginia as
decided b;, the cases hereinabove cited.
The Court in its opinion ( R. 96), seems to stress,-and in part
at least, to lay the foundation for its decision in fayor of Ida F.
Nicholas,-that your petitioner did not allege that the alteration of
said note was fraudulently made.
It must be remembered that the allegations in the bill ·of complaint were in regard to the validity of the note of January 1, 1937,
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as altered, and had nothing to do with the claim asserted by Ida F.

Nicholas in her answer. Under such circumstances, there was no
need that your petitioner should allege that the alteration was
fraudulent, because neither of the decisions above cited nor the
Negotiable Instruments Act requires that. It is sufficient that the
alteration was a material alteration wrongfully made. When these
facts are shown, the law presumes that such an alteration was
fraudulently made. The' ·correctness of this position is shown by
the fact. that the Court, in entering the decree appealed from, held .
that the altered note was null, void, and of no effect. As a matter
of fact, as has hereinabove been pointed out, your petitioner has
never had an. opportunity to file an answer to the averment in the
answer of Ida F. Nicholas in regard to her right of recovery on
the original consitleration, since she did not make her answer a
cross-bill.
16*
*Further, the Court, in its opinion (R. 97), seems to lay
stress upon the fact that your petitioner did not except to
that portion of the Commissioner's report wherein the Commissioner staed that w: T. Herring was indebted to Ida F. Nicholas,
and also to that portion of his report wherein he says that Ida F.
Nicholas before the alteration might have. corrected the alleged
mistake as to the maturity of the note by a suit in equity, and this
in. the face of the fact that on the same Page the Court says:
"From this it would appear that the Commissioner
never definitely passed upon the right of Ida F. Nicholas
to recover upon the original consideration for which the
altered note was given, .........."
This last quotation expresses the view that your petitioner took
of the Commissioner's report. The Commissioner's report, upon
the. points at issue, was in favor of your petitioner. The other
remarks in the Commissioner's report were obiter qicta.

THE LAW RELATIVE TO CORROBORATION.
There is no corroborative evidence of the testimony of Ida F.
Nicholas ·that W. T. Herring had given her any notes prior to the
note of January l, 1937. Nor is there any corroboration of the
statement of Ida F. Nicholas that she made the alteration of the
note dated January 1, 1937, in order to make the same conform
to an alleged prior understanding between her and W. T. Herring.
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Nor is there any corroboration of the statement of Ida F. Nicholas
that there was a prior understanding that the alleged notes should
be made for one year at a time. As a matter of fact, she
17*
*testified that on a prior occasion he had giver her a note
payable ten years after date (R. Q. 80, p. 29).
In Virginia, there must not only be corroborative testimony in
the loose and general sense of that term, but the evidence sought
to be used for corroboration must in and of itself definitely point
to the fact to be corroborated, and such corroborative effect must
not be given to mere loose, surrounding circumstances. In the
instant case, there is not a syllable of evidence besides that of Ida F.
Nicholas herself, nor is there any record evidence which would
indicate that there had been any prior notes.
For the sake of argument, but only for that purpose, let us
presume that the testimony of Ida F. Nicholas as to the loaning of
money to W. T. Herring is correct, and that all of the record
evidence, such as has been introduced by her in this cause was
also correct and free from suspicion, still there would not be one
thing in the record except the testimony of Ida F. Nicholas that
would indicate that new notes were executed annually over a period
of seventeen or eighteen years.
The recent case of Truslow vs. Ball, 166 Va. 608; 186 S. E. 71,
would seem to be decisive of the point at issue, for in that case the
Court, speaking through Campbell, C. J., said:
"It is also true that under the provisions of Section 6209 of the
Code there must be corroborative evidence of· the agreement, when,
as in this case, it appears that one of the parties is dead.
18*
*While there is some evidence tending to show that Van
Truslow sent his father money at stated periods, there is no
e·vidence corroborati·ve of the fact that such money was derived
bJ' the father pitrsuant to the alleged agreenient." ( Underscoring
mine.)
THE BAR OF THE STATUTE OF LIMITATIONS
IS NOT REPELLED.
On Page 98 of the record, the Court says:
"The debt became due and payable January 1, 1937,-the date
of the altered note which was given in renewal of a note falling
due on that date. Applying the statute of limitations it is evident
that the time limitation fixed by statute has not yet expired."
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It is quite evident from this statement by the Court that the
Court was relying on the alleged note dated January 1, 1936, to
repel the bar of the statute.
As hereinbefore pointed out, there. 1s no corroborating evidence
that such a note ever existed, or that W. T. Herring ever borrowed
the $1,450.00. Further, even if such a note did exist, there is no
evidence at all to show that it was for the amount of the 1937
note, but on the contrary it must have been at least $30.00 less
( see p. 6, supra), even if the said W. T. Hetring paid the interest
for 1936 in cash.
The existence of the 1936 note and the amount thereof are not
matters that can be settled by guess-work. The burden of
19*
proof to establish the *amount of her debt and that it is
not barred is upon Ida F. Nicholas. In short, when the note
dated January 1, 1937, is not considered, as it cannot be under the
ruling of the Court in this matter, there is no legal or sufficient
evidence in the record to show the alleged amount of the original
con!;ideration sought to be recovered in this cause, or that said claim
has been brought within the period of the statute of limitations.
The Court further says at the bottom of p. 98 of the record that
"The pre{>onderating weight of authority is that she can (recover),
unless it be made to appear that the alteration-if material and
unauthorized-was made with fraudulent intent."
As hereinabove pointed out, the above quotation is not a correct
statement of the law in Virginia, because·any unauthorized material
alteration of a note in Virginia is per se fraudulent,-it matters
not with what intent it was made.
Further, even if a material alteration was only prima facie
fraudulent, the burden of proof would necessarily be upon Ida F.
Nicholas and not upon W. T. Herring's estate to show the bona
fides of the alteration.
The reasoning of the Court, as expressed in the following sentence taken from Page 99 of the record, to-wit, "On the contrary
the~alteration appears to have been made by her under the mistaken
idea that she had the right to make the alteration in order to
make the note conform to the true understanding as to
20*
*when it was to fall due," is erroneous in two respects:
( 1) It has· not been legally proven in this case that Ida
F. Nicholas altered the note in good faith so as to make it conform
to the original understanding of the parties, because she alone has
testified to that fact, and there is no other evidence corroborating
her tsetimony in respect to. this particular issue.
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'(2) Even if the proof did show that she had made the alteration
under the mistaken idea that she had the right to make the note
conform to the alleged understanding between her· and W. T.
Herring, still the Court would be in error in concluding that she
would have a right to recover on the original consideration for
said note.
.
Both of the foregoing quotations from the Court's opinion are
absolutely contrary to the decisions in the cases of Newell vs.
Mayberry and Dobyns vs. Rawley hereinabove cited.
The citation by the Court from I Ruling Case Law, p. 1003,
Section 34, for which the case of Ne-well vs. Mayberry is cited as
authority, is not in accord with the ruling in Newell vs. Mayberry
in so far as that case
is cited for the following proposition, to-wit:
I
"This general rule, however, has reference only to the ·
effect of a material unauthorized alteration upon the
instrument itself, without regard to whether, notwithstanding such alteration, recovery may be had upon the
original consideration for which the instrument was
21 *
given or upon the contract *evidenced by said instrument, nor does the application of such rule always necessitate the exclusion of the altered instrument as evidence."
This citation is taken from Page 99 of the record.
The decision in Newell vs. Mayberry, as hereinabove quoted·, is
just to the contrary of the quotation last above made.
Neither is the citation from I Ruling Case Law, p. 105, Section
36, found on pp. 99 and 100 of the record, the law in Virginia,
because the case of Dobyns vs. Rawley, supra~ holds that it matters
not with what intent the instrument 'was altered. The instrument,
however altered, is void, and the case of Newell vs. Mayberry, supra,
holds that there can· be no recovery on the altered instrument or
on the original consideration or in any other way. Here again, the
case of Newell vs. M ayberr)' is cited in support of the text, but it
is clearly an erroneous citation. The citation of 2 Amer. Juris, p.
623, which is found upon p. 100 of the record, presents nothing
new. It is a virtual .re-statement of Section 36, supra, and the same
reply made to that Section applies to· it.
The citation of 3 Ruling Case Law, p. 1112, Section 326, also
found on p. 100 of the record, is not based on any Virginia case,
and the same is contrary to the Virginia decisions above cited. The
citation of 3 C. J. S. pp. 914 and 915, found on p. 101 of the
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record, merely goes to show that there may be some cases
that hold *that a recovery may be had on the original
obligation when the alteration is made in good faith. No
Virginia case is cited, and such a doctrine is contrary to the aforesaid decisions in Virginia. While counsel has not had an opportunity to analyse the cases cited to support the text, it is not doubt
true, from the authorities which he has examined in connection
with this case, that alth.ough the decisions do in some instances
state the general propositions of law contended for by the Court, ·
yet, when the cases themselves are examined, it will appear that that
particular case did not support that propositio~ of law, because the
alteration was either immaterial or made under authority, or for
some other reason was not prejudicial to the complaining party.
For instance, the case of The Bank of Gassaway vs. James, also
cited on p. 101 of the record, does not support the doctrine for
which it is cited, because the Court in that case, at p. 108, held that
the alteration complained of was not a niat.erial alteration. 0£
course, if the alteration was not material it was not prejudicial,
and therefore of no harmful effect. Neither does the case of / daho
State Bank vs. Hooper Sugar C onipany, also cited on p. 101 of the
record, support the doctrine for which it is cited, because that was
an action at law upon a promissory note, and, from the opinion of
the Court on pp. 977 and 978, it appears that the party making the
alteration had been authorized to make it, and that the alteration
was not fraudulently made. Here again, there was no reason for
complaint about the alteration.
22*

23*

*THE AMOUNT OF THE RECOVERY UNDER
THE DECREE APPEALED FROM
IS EXCESSIVE.

The decree appealed from ( R. 104) directs a recovery in the
sum of $1,450.00, with interest from January 1, 1938.
This recovery is excessive, because Ida F. Nicholas testifies, p.
18 of the record, in reply to question 6, that the amount due her
was "$1,450.00, and the interest for that year ( 1937), with the
exception of $30.00." Thus, according to her own statement, she
owed W. T. Herring $30.00, which should be deducted from the
said recovery. Further, as hereinabove pointed out, there is no
evidence, other than the statement of Ida F. Nicholas, that she ever
loaned W. T. Herring more than $1,000.00.
Your petitioner, for reasons heretofore assigned, respectfully
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submits that the aforesaid decree of October 30, 1939, is erroneous,
and your petitioner prays that an appeal therefrom may be allowed;
that a supersedeas may be awarded, and that said decree may be
reviewed, reversed, and set aside, and such decree entered as will do
justice to your petitioner.
Your petitioner adopts this, his petition, as his brief in this cause,
and prays that it may be so read.
The undersigned counsel for petitioner desires to state orally
the reasons for reviewing the decisions a6ove complained of, and
asks that he may be notified of the time of the hearing.
It is hereby certified that there were mailed on February 17,
1940, to Glenn W. Ruebush and Charles A. Han'lmer, Jr.,
24*
Attor*neys for Ida F. Nicholas, at Harrisonburg, Virginia,
carbon copies of the foregoing petition, the said attorneys
being the only opposing counsel appearing in the trial court in
this cause.
It is further hereby certified that the foregoing petition for appeal
will be forthwith filed with the Clerk of the Supreme Court of
Appeals, at Richmond, Virginia.
GEO. S. HARNSBERGER,
Administrator of W. T. Herring.
By Counsel.
GEO. S. HARNSBERGER, Counsel.

I, Geo. S. Harnsberger, an attorney practicing in the Supreme
Court of Appeals of Virginia, do certify that in my opinion there
is error in the decree complained of in the foregoing petition for
the reasons therein set forth, and that said decree should be reviewed, reversed, and set aside.
Given under my hand this 17th day of February, 1940.
GEO. S. HARNSBERGER.
Harrisonburg, Virginia.
Received February 19, 1940.
M. B. \VA TTS, Clerk.

Appeal granted and supersedeas awarded. No bond .
. GEORGE L. BROvVNING.
3-21-40.
Received March 22, 1940. M. B. W.
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RECORD
page 1 ~

IN THE CLERK'S OFFICE OF THE
CIRCUIT COURT OF ROCKINGHAM
COUNTY, DECEMBER 11, 1939.

GEORGE S. HARNSBERGER, Administrator of W. T. Herring,
and GEORGE ~- HARNSBERGER, Attorney-in-Fact
for W. I. Herring,
Complainants,

vs.-In' Chancery
W. I. HERRING, IDA F. NICHOLAS, and the
CENTRAL CHEMICAL CORPORATION
OF VIRGINIA,
Defendants.
BE IT REMEMBERED, That heretofore, to-wit, on the
24th day of October, 1938, came the complainant and filed in the
clerk's office aforesaid his bill in chancery, as follows, to-wit:
BILL OF COMPLAINT.
IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA.
To the Hon. H. W. Bertrani, Judge of said Court:

Your complainants, George S. Harnsberger, Administrator of
W. T. Herring, and Geo. S. Harnsberger, Attorney-in-fact for
W. I. H~rring, respectfully represent:
That W. T. Herring died, intestate, on October 25, 1937, his
wife having pre-deceased him, leaving him surviving his son, W. I.
Herring, as his sole distributee and heir at law.
That the said W. T. Herring died seised and possessed
page 2 ~
of considerable property, consisting primarily of livestock, grain, and real estate, and also certain stocks, bonds, and
notes.
That an appraisement was duly made of his personal estate, an
attested copy of which appraisement is herewith filed, marked "Ex.
Appraisement," and the same is prayed to be read as a part hereof.
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That said appraisement shows the tangible and intangible property
of which he died seised and possessed.
That your complainant, Geo. S. Harnsberger, Administrator of
W. T. Herring, qualified as such on November 9, 1937, and is still
acting as such. A certificate showing his qualification is herewith
filed, marked "Ex. Certificate," and the same is prayed to be read
as a part hereof.
That your complainant, Geo. S. Harnsberger, Attorney-in-fact
for W. I. Herring, was appointed by a power of attorney executed
by W. l. Herring an9 his. wife, dated November 6, 1937, which
power is duly of record in the Clerk's Office of Rockingham County,
Virginia, in D. B. 171, Page 257, which power of attorney is herewith filed, marked "Ex. Power of Attorney," and the same is prayed
to be read as a part hereof.
That the object of said power of attorney was to enable your
complainant to handle and make sale, to the best advantage, of the
real estate of which the said'. VV. T. Herring died seised and possessed and to manage and operate the same until said sale could be
made, all of which more fully appea.rs fro~ said power
page 3 ~ of attorney. That the aforesaid complaints bring this suit
jointly because they are administering different portions
of the same estate, and the relief hereinafter prayed for is necessary
for the proper administration of the funds in the hands of said
complainants.
That your complainants have made partial settlements of their
accounts as of October 14, 1938, before A. U. Lewis, Commissioner
of Accounts, and it appears that your complainant, Geo. S. Harnsberger, Administrator of W. T. Herring, has in his hands as of
that date, $1,271.33, and that the said Geo. S. Harnsberger, Attorney-in-fact for W. I. Herring, has in hi's hands as of said date
$591.63. Attested copies of said settlements are herewith filed,
marked "Ex. Settlement No. l" and "Ex. Settlement No. 2," respectively, and the same are prayed to be read as parts hereof.
That, in addition to said cash balances, there is yet to come into
the hands of the said Geo. S. Harnsberger, Administrator of W. T.
Herring, approximat~ly $1,000.00 from certain bonds that he holds,
and there is to come into the hands of Geo. S. Harnsberger,
Attorney-in-fact for W. I. Herring, from the sources set forth in
the certificates to said settlement, approximately $16,000.00.
That the said W. T. Herring, at the time of his death, was
heavily indebted, so much so that his estate was and is insolvent.
That there are many claims against his estate ; that the _validity of
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many of said claims is questionable; that there are many
page 4 } intricate questions constantly arising in the administration
of said estate. That the exact amount that said estate will
pay upon its indebtedness cannot at this time he determined because
of the- questionable character of some of the claims being asserted
against said estate.
That one Ida F. Nicholas has presented a claim against said
estate for the sum of $1,450.00, which is alleged to be evidenced
by a note dated January 1, 1937, made by the said W. T. Herring,
payable to the said Ida F. Nicholas one year after date. That your
complainants are informed and allege that· said note, as written and
executed by the said vV. T. Herring. was pavable ten years after
date, without interest, and that, shortly after the death of the said
W. T. Herring, the said Ida F. Nicholas wrongfully altered and
changed the "10 years" to read "1 year," which alteration was a
material alteration wrongfullv made, and such alteration renders
said note null, void, and unenforceable.
That The Central Chemical Corporation of Virginia has asserted
sundry claims against your complainants, some of said claims arising
out of an alleged contract of guaranty made by the late W. T.
Herring in connection with the sale of fertilizer for said corporation, the present amount of said claims being unknown to your complainant, and the other of said claims arising out of alleged stock
subscriptions to the capital stock of said corporation by the said
. W. T. Herring. That your complainants deny the validity and collectibility of said claims of the said Central Chemical Corporation
of Virginia.
page 5 } Your complainants are advised and allege that they
have the right to institute and prosecute this suit in order
that they may secure the guidance of th~ Court in the administration of their respective trusts, to the end that there may be a proper
distribution of the assets of said estate, and that they may be allowed to settle their respective accounts under the orders of the Court
in this cause.
In tender consideration of the premises and inasmuch as your
complainants are remediless save in a Court of Equity where matters of this sort are alone and properly cognizable, your complainants pray that W. I. Herring, Ida F. Nicholas, and the Central
Chemical Corporation of Virginia, may be made parties defendant
hereto and be required to answer this bill of complaint, answer
under oath being herehy expressly waived; that process may issue;
that your complainants may have the guidance of the Court in the
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adm1nistration of their respective trusts; that _they may be allowed
to settle their accounts under the orders of the Court in this cause;
that all of the creditors of the said W. T. Herring may be convened, in order that their claims may be passed upon by the Court
and the amount to which they are respectively entitled may be
judicially determined; that all proper orders, decrees, and references
may be had and taken; that a reasonable counsel fee may be allowed
counsel for instituting and conducting this suit, and that your complainants may have such other, further, and general relief
page 6 r as the nature of the case may require or to Equity may
seem meet. And they will ever pray, etc.
GEO. S. HARNSBERGER,
Administrator of \V. T. Herring.
GEO. S. HARNSBERGER,
Attorney-in-fact for W. I. Herring.
GEO. S. HARNSBERGER, Counsel.
ANSWER OF IDA F. NICHOLAS.
IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY,
VIRGINJA.

To the Honorable H. W. Bertram, Judge of said Court:
The answer of Ida F. Nicholas to a bill of complaint exhibited
against her and others in the above entitled cause by George S.
Harnsberger, Administrator of W. T. Herring, and George S.
Harnsberger, Attorney in Fact for vV. I. Herring, for ans'Y'ers
thereto or to such parts thereof as she is advised fr is material
for her to answer, answering says:
First: Your respondent believes that the said W. T. Herring,
died on October 25, 1937, that his wife predeceased him and tha1
he left surviving, as his sole distributee and heir at law, his son
W. I. Herring.
Second: Your respondent admits that W. T. Herring died, seized
and possessed of considerable property, including livestock, grain,
real estate, stock, bonds and notes.
Third: Your respondent neither admits nor denies that an appraisement was made of the personal estate of \V. T. Herring, but
says she believes the same to be true.
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Fourth: Your respondent admits that George S. Harnsberger qualified as Administrator of vV. T. Herring and
qualified as such on November 9, 1937, and is still acting as such.
Fifth: Your respondent neither admits nor denies that W. I.
Herring gave a power of attorney to George S. Harnsberger, but
says she believes the same to be true.
Sixth: Your respondent neither admits nor denies the purposes
for which such power of attorney was given.
Seventh : Your respondent neither admits nor denies that the
complainants have made a partial settlement of their accounts, but
says she believes the same to he true.
Eighth : Your respondent admits that there are certain sums due
George S. Harnsberger, Administrator of W. T. Herring, deceased,
which is yet to come into his hands.
·
Ninth: Your respondent denies that at the death of Vv. T.
Herring he was so heavily indebted that his estate was, and is
insolvent. That your respondent knows nothing of the claims
asserted against the said estate nor validity of the claims.
Tenth: In answer to the first paragraph on Page 3 of the bill of
complaint, this respondent, Ida F. Nicholas, admits that she has
presented her claim for Fourteen Hundred and Fifty Dollars
($1,450.00) as alleged, but she denies that the facts connected with
the said indebtedness are as alleged in the said paragraph of the
said bill ; but to the contrary, alleges that over a long period of time
prior to his death, W. T. Herring owed this respondent the aforesaid sum of money; that during this long period of time,
page 8 ~ to-wit, a period of six years or more, W. T. Herring was
in the habit of giving this respondent a note for the said
sum during the first part of each year as evidence of his indebtedness to her, said notes bearing date of January 1st and being due
and payable one year after date. That,on or about January 1, 1937,
said W. T. Herring again requested this respondent to again extend
his time within ,vhich to pay the said indebtedness for another
period of one year. This respondent agreed with the said Herring
to extend the payment of the said indebtedness for a one-year
period only, or until January 1, 1938; that \V. T. Herring agreed
to prepare and deliver to this respondent a renewal note evidencing
the said indebtedness, such renewal note to be dated January 1,
1937, and to he due and payable one year after date; said Herring
w~nt about preparing the said note in the home of this respondent
and did in fact prepare the note ref erred to in the said _bill, but not
in the presence of this respondent; that the said Herring prepared

24

Supreme Court of Appeals of Virginia

the note here in question laid it down on a table in this respondent's
living room, took up the old note, namely, the one bearing date of
January 1, 1936, and due January 1, 1937, and upon leaving this
respondent's home stated to her that she would find the renewal
note in her living room on the table; that the respondent, having full
confidence and faith in the integrity of said Herring and assuming
that the renewal note was for a period of one year in accordance
with her agreement with the said Herring, subsequently placed the
said note in a drawer without observing that the figure "10" appeared before the word "year" rather than the figure "l ,"
page 9 ~ and did not discover this fact until after the death of
W. T. Herring. This respondent further denies that there
was a material alteration of 'the said note; that there was any
wrongful alteration thereof, or that there was any alteration of the
said note which rendered the same null, void and unenforceable as
alleged in the bill of complaint.
Eleventh: Your respondent would further show unto the court
that the erasing of the ought after the one was made without any
wrongful or fraudulent intent.
Twelfth : Your respondent would further show that the said
note was not given nor accepted as payment of said indebtedness,
but solely as evidence of the debt due her'by the said Herring.
Thirteenth: Your respondent would further show unto the court
that the said W. T. Herring was indebted to her as of January
1, 1937, in the sum of Fourteen Hundred and Fifty Dollars
($1,450.00) and that no credits or payments have been ;..ade upon
the aforesaid indebtedness, either by W. T. Herring during his
life time, or by George S. Harnsberger, Administrator of W. T.
Herring, deceased, and that your respondent is entitled to, and
ought to receive from the estate of W. T. Herring, deceased, the
sum of Fourteen Hundred and Fifty Dollars ($1,450.00) with
interest thereon from January 1, 1937.
Fourteenth: Your respondent says she knows nothing of the
claims asserted by the Central Chemical Company against the estate
of W. T. Herring.
'
Fifteenth : Your respondent neither admits nor denies
page 10 ~ the allegations contained in the eleventh paragraph of the
said bill of complaint.
Sixteenth : Your respondent denies that George S. Harnsberger
is entitled to receive out of the estate of W. T. Herring any attorney's fee for instituting and conducting this suit.
Seventeenth: And now having fully answered the complainant's
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bill, your respondent prays to be hence dismissed with her reasonable costs in this behalf expended.
IDA F. NICHOLAS,
By Counsel.
CHARLES A. HAMMER, JR.
GLEN W. RUEBUSH,
Counsel.
DECREE OF COURT.
ENTERED NOVEMBER 25, 1938.
This cause came on this 25th dav of November, 1938, to be
heard upon the Bill ·of Complaint and the exhibits therewith filed,
upon process duly executed as to all par~ies defendant, upon th~
answer of Ida F. Nicholas heretofore filed in the Clerk's office of .
this Court, with general replication thereto, upon the Bill of Com. plaint taken for confessed as to W. I. Herring and the Central
Chemical Company of Virginia, they having failed to plead, answer
or.demur, the cause set for hearing and was argued by Counsel:
Upon consideration whereof the Court doth adjudge, order and
decree that this cause be and the same is hereby referred
page 11 ~ to one of the Master Commissioners of this Court with
instructions to ascertain, state and report:
( 1) The amount and the character of the unadmihistered
assets of the estate of the said W. T. Herring.
(2) The outstanding liabilities of said estate, including an)'
unpaid taxes, and the order of their priority.
( 3) A pay roll showing how the unadministered assets of said
estate in the hands of Geo. S. Harnsberger, Administrator of W. T.
Herring, and in the hands of Geo. S. Harnsberger, Attorney in Fact
for W. I. Herring, should be disbursed.
( 4) Any other matter, pertinent to the above enquiries, required
by any party in interest, or deemed pertinent by the Master Commissioner.
The said Master Commissoner shall, however, before proceeding
to execute said reference, convene ·an of the creditors of the said
W. T. Herring by giving notice of the time and place of executing
the above reference by publication once a week for two successive
weeks in a newspaper published in the City of Harrisonburg, Vir-
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W. I. Herring
ginia, which notice shall be equivalent to personal service of such
notice on all the parties hereto, or any of them.
·
page 12 ~

DEPOSITIONS ON BEHALF OF
RESPONDENT, IDA F. NICHOLAS·.
Depositions taketi before H. vV. vVyant, Esq., Commissioner in
Chancery, on the 11th day of January, 1939, at 3 :00 p. m., at said
Commissioner's office, 411 First National Bank Building, Harrisonburg, Virginia, having been adjourned, by agreement of counsel,
from the office of C. Overton Lee, 404 First National Bank Building, to said Commissioner's office, taken pursuant to the annexed
notice, to be read as evidence on behalf of Ida F. Nicholas, respondent.
PRESENT.
Glenn W. Ruebush, Esq., and Charles A. Hammer,. Jr., Esq.,
counsel for Miss Ida F. Nicholas.
George S. Harnsberger, Esq., in his own behalf as Administrator
of W. T. Herring, and as attorney for W. I. Herring.
W. I. Herring in person.
Thereupon,
\V. I. HERRING,
an Adverse witness was called and after being duly sworn, deposed:
DIRECT EXAMINATION.
By Mr. Hammer:
1-Q. You are vV. I. Herring?
A. Yes, sir.
2-Q. The son of V!/. T. Herring?
A. Yes, sir.
3-Q. Mr. Herring, please state whether or not you knew that
your father was indebted to Ida F. Nicholas?
page 13 ~ A. I found out about a month before he died. I he~rd
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W. I. Herring
she said that he owed her and I asked my father about it
because I was on a good many bonds for him and he said he didn't.
He said she had a bond but he had been having to take care of it
some way; if anything happened, she had it. He didn't say what
the amount was but if anything happened to him, she had-or she
had some paper, he didn't say it was a bond.
4-Q. So then you knew that your father-or your father did
tell you that he owed Mrs. Nicholas some money?
A. No, he didn't say that he owed it to her.
By Mr. Harnsberger: This line of testimony is objected to as
immaterial and irrelevant because the obligation which is here being
asserted has been altered by Miss Nicholas, in that she changed the
time when the note was to become due from ten years to one year.
Further, that there is no consideration for said note deemed valuable
in law, but, on the contrary, the note was given for an immoral
consideration, and that the testimony being .introduced is in an
effort to change and vary a written agreement by parol evidence.
By Mr. Ruebush; In answer to counsel's objection, we wish to
direct his attention to the fact that the note he referred to is not in
evidence in this case, as yet, and further direct the Court's attention
to the fact that the object of this testimony now is to prove that
Mr. W. T. Herring ,,vas indebted to Miss Nicholas,
page 14 ~ irrespective of the note. The note may be introduced in
evidence later on but, at the present time, it is not in
evidence and we expct to show, independent of the note, so far as
that is concerned, that Mr. Herring was indebted to Miss Nicholas.
I direct the Court's attention to the fact that there is no merit to
the objection that there is a lack of consideration because there i?
no allegation to tha effect in the bill of complaint at all, neither is
there any allegation in here to the effect it was given for an immoral
purpose, if that is one of Mr. Harnsberger's objections.
By Mr. Harnsberger: The answer to that objection is that such
· a claim is not covered by the pleading, that the answer filed in this
case by Miss Nicholas is in response to an allegation in regard to
the note and that there is no claim set up in the answer for money
having been received, or services rendered, or for any other form of
indebtedness, consequently it cannot be proved. .
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W. I. Herring
By Mr. Ruebush : Counsel is mistaken about the answer.
evidently has not read it.

He

By Mr. Hammer:
5-Q. Mr. Herring, did you every discuss this matter with Miss
Nicholas about the money that your father m~ed to her?
A. Yes, sir.
6-Q. Did you ever discuss it with any one else?
A. I don't know.
7-Q. Did you ever discuss this matter with Joe?
page 15 ~ A. Joe Hammer is the man who told me she said he
owed her.
8-Q. Did you ever discuss the matter with him in regards to what
your father owed her?
A. No, sir.
9-Q. Did you not?
A. No, sir.
By Mr. Harnsberger: The same objection all of the way
through.
A. ( Con't) But he told me himself that he didn't owe her anything when I asked him.
By Mr. Hammer:
10-Q. Mr. Herring, is this your father's signature?
A. ( Examining note) Yes, but this note has been changed a
good bit since the first time I saw it.

-By Mr. Hammer: That's all.
By Mr. Harnsberger: Any alleged indebtedness due by W. T.
Herring to Miss Ida Nicholas- antedating the date of the note that
has just been handed to the witness, on which the time of payment
was altered, supersedes all prior alleged obligations, and, therefore,
any evidence in regard to the indebtedness of W. T. Herring to Ida
F. Nicholas is immaterial and irrelevant and of no effect.
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W. I. Herring
By Mr. Hammer:
11-Q. Mr. Herring, I hand you here a check dated January
30, 1931, payable to the order of W. T. Herring, in
page 16 ~ the sum of $100.00 and signed by Ida F. Nicholas, marked "For loan." I'll ask you whether or not that is your
father's endorsement?
By Mr. Harnsberger: I object to the introduction of that check
because it is irrelevant and immaterial as it is dated January 30,
1931, some six years prior to the note now being sued upon.
By The Commissioner: Mr. Hammer, you mean you are introducing that check or just asking him-

By Mr. Hammer: Just asking him, at this time.
By Mr. Harnsberger: I think they ought to be introduced. I'm
asking that if Mr. Hammer presents these papers that he file them
and introduce them. There is no use to talk about them and withdraw them.
By The Commissioner: I didn't' understand that the note was
introduced.
By Mr. Hammer: No, sir, and we are not introducing the check.
( 11-Q reread )
A. Yes, sir, it is.
By Mr. Hammer: That is all.
No cross -examination.
And further this deponent saith not.
Signature waived.
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page 17 ~

MISS IDA F. NICHOLAS,

another witness of lawful age, after being duly sworn, deposed:
DIRECT EXAMINATION
By Mr. Hammer:
1-Q Miss Nicholas, did W. T. Herring, at the time of his death,
owe you the sum of $1450.00?
A. He certainly did. .
2-Q. How did he happen to owe you that money?
A. Borrowed money.
3-Q. Money that you had loaned him?
A. Yes, sir.
4-Q. Over how long a period of time had Mr. Herring been
making those loans from you?
A. Ever since back in 1919.
5-Q. 1919?
A. He gave me his note for $200.00 in 1919, and in 1920 he
got $700.00 from me at one time over here at the bank, and when
we went home-he brought me out here to get the money and I
drawed it out of the bank and turned it over to him in the bank
lobby, $500.00, and he already had $200.00, and he says, "I'll fix
you a note when we get home." And when we got home, he made
me out a new note. That was in February, I think. I won't say
exactly the month but it was in 1920, and he made me out a new
note for $700.00 and he renewed it each year after that because
he was constantly borrowing a little bit and enlarging the note.
page 18

~

By Mr. Harnsberger: The evidence of the witness is
objected to for the reasons hereinbefore stated, which objection I'll ask be allowed to each of the questions.

By Mr. Hammer:

6-Q And at the time of his death, Miss Nicholas, how much
money did he owe you?
A. $1450.00 and the interest that year, with the exception of
$30.00.
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7-Q. Miss Nicholas, I hand you herewith a check dated October
19, 1927, payable to W. T. Herring in the sum of $25.00 and signed
by you and endorsed by vV. T. Herring, at the Stonewall Bank.
Did you give Mr. Herring that check?
A. I certainly did. That is my signature.
8-Q. I hand you another check dated January 30, 1931, payable
to W. T. Herring, in the sum of $100.00, signed by you and endorsed by W. T. Herring, in the sum of $100.00, signed by you
and endorsed by W. T. Herring. Did he receive the money on that
check?
A. He certainly did.
8-Q. Did you ever pay him by check again?
A. Yes, sir.
9-Q. What became of those checkes?
A. Well, in 1936, when I was _clearing up my papers, I said one
day to Mr. Herring, I said, "vVhat's the use of a body keeping all
these old checks or old stubs laying around here; it is just filling
up the drawers unnecessarily," and he said, "It isn't, just keep
what you think you need and do what you want with them." So I
did, I burned them.
10-Q. And you don't have the others?
A. And I don't have the others, and these, by
page 19 } accident, were placed somewhere else or they would have
been burned at the same time.
By Mr. Hammer: I desire to introduce these two checks in evi. dence now.
MEMO: Thereupon, the two checks were filed marked
"Exhibits, IFN, Nos. 1 and 2" to be read as
evidence in this case.

11-Q Had Mr. Herring ever made any payment to you upon
the money that he owed you?
A. He paid up the interest. Generally, maybe, he would lack a
little bit when we would settle up at the end of the year and sometimes ·he would place that on the note instead of paying it over to
me.
12-Q Miss Nicholas, do you have any of those other old notes,
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other than this one, which was the last one give you?
A. No, sir, I have not.
13-Q. What became of them?
A. He always taken them up and destroyed them.
14-Q. Miss Nicholas, on any occasion, did you ever talk to Irving
Herring in regard to the indebtedness that his father owed. you?
A. Yes, sir.
15-Q. .Please state what that conversation was.
A. Well, at the funeral I said to Mr. Irving, I said, "You stop
sometime," I had something to show him, and he said, "Alright,"
and one evening he came there' and I showed it to him
page 20 ~ and he looked at it .. He didn't say very much and he
came back another time and asked me to show him the
note and I did so and he said, in one of his conversations, he said,
"I knew about it. How I knew was because I ·was endorsing for
him and I wanted to know how much he ·owed," and he said that
his father said he had owed me but he says, "I've got ten years
to pay it in." That is what he said. I certainly think Mr. Irving
can't deny that part of it for he certainly did say so.
16-Q Did Mr. Herring have any other conversation with you,
Miss Nicholas, in regard to that matter?
A. Yes, sir.
17-Q. What was that?
A. Well, at one time when he came there in his talk he said to
me, he says, "I don't think the estate "':ill pay out and if it does
not," he says, "you'll loose, and if you'll not turn in that note what
I get I'll pay out of my part all that it will pay, but understand I
won't take any of my money to pay it, but if I get anything out of
the estate, I'll pay you as far as it will go and I'll take you out,
myself, to Mr. Harnsberger and let him show you that I'm paying
you every dollar that I get, as far as it goes."
18-Q. Miss Nicholas, you stated that starting back about 1919,
Mr. Herring had given you a note?
A. Yes, sir.
19-Y. On those occasions, how often would he renew thos'e notes
or what was your arrangement you had with him?
A. He renewed it then once a year. and later, after he got
this other, he said you won't need it and let me have
page 21 ~ it for ten years,,which I did. But he changed it so often

George S. Harnsberger, Admr., vs. Ida F. Nicholas

33

Miss Ida F. Nicholas
in getting something on it that he changed it back to one
year, and that was our agreement from then on, to give me new
notes at the end of the year, which he did.
20-Q. And your understandii1g and agreement with him, then,
was that the note was to be renewed for a one year period of time?
A. Yes, sir.
· 21-Q. How many years back before this note had it been renewed for a period of one year?
A. Ever since 1928.
22-Q. Since 1928, Mr. Herring had been renewing that note for
one year?
A. Yes, sir.
23-Q. And given you new notes due one year after date?
A. Yes, sir, he would settle the interest and give me a new note
the first of the year.
By the Commissioner: And take up the old notes, I believe you
said?

A. And taken up the old note.
By Mr. Hammer:
24-Q. Miss Nicholas, did you have any other memorandum or
memoranda by which you could show on what dates you let Mr.
Herring have various sums of money?
A. I have nothing but what I have turned in. ·
25-Q. Do you have any check stubs?
A. Nothing but what you have. I don't think
page 22 ~ there is anything.
26-Q. I hand you herewith check stub dated June 1,
1928, to W. T. Herring for $30.00. Do you know whether or
not you let him have money on that date?
A. Yes.
27-Q. I hand you another one dated June 6, 1928, for $9.00.
Did you let him tlta.t that?
A. Yes, sir ..
28-Q. And another one for July 17, 1927, for $25.00. Did you
let him have that?

1
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A. Yes, sir.
29-Q. And another one on May 14, 1930 for $30.00. Did you
let him have that one?
A. Yes, sir.
30-Q. Here's one for July 30, 1918, for $25.00. Did you let
him have that?
A. Yes, sir.
31-Q. And on May 28, 1928, for $25.00. Diel you let him have
that?
A. Yes, sir.
32-Q. And on October 27, 1927, $25.00. Did you let him have
that?
i\. I certainly did.
33-Q. Do you have any more check stubs?
A. I don't remember of any.
34-Q. What happened to them, do you know?
A. 'vVell, I guess they got destroyed when I put the other checks
in the fire, some old stubs went too, and I wrote
page 23 ~ to or I came to the bank and asked if he had on record the
checks that I gave Mr. Herring and he said, "No, we
don't keep the records. That is for you to do." And I said, well, I
had destroyed them and didn't have them.
By Mr. Hammer: I desire to introduce those in evidence .
. Memo: Thereupon, the check stubs were filed marked "Exhibits,
IFN, Nos. 3, 4, 5, 6, 7, 8, and 9," respectively, to be read as part
of this evidence.
35-Q. As I understand, Miss Nicholas, you then requested the
bank to give you a statement ?
A. Yes, sir.
36-Q. What was the largest amount that you had been used to
drawing out of the bank for your own personal use?
A. From $1.00 on up to five and ten, fifteen, sometimes twentyfive.
37-Q. In response to your request from the hank, did you receive
the following letter signed by S. J. Prichard?
A. ( ~xamining letter) I did.
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38-Q. Setting forth certain sums from 1919 to 1931?
A. Yes, sir.
39-Q. Can you state who got those sums and where they went?
A. The reason I knew it was his check, because I had given no
one any check in those years to the valu_e of even.$50.00 and that is ·
what I asked Mr. Prichard for, to give me a statement of the checks
that I had given to the sum of $50.00 and over, and this is what he
sent me.
page 24 ~

By Mr. Hammer: I desire to introduce that letter in
evidence.

Memo: Thereupon, the letter dated December 18, 1937, was filed
marked "Exhibit, IFN, No. 10," to be read as part of this evidence.
40-Q. Miss Nicholas, when Mr. Herring was at your home, the
last time he renewed this note, did he have any conversation with
you?
A. Nothing particularly. About the note?
41-Q. About the note .
. A. Nothing particularly, Qnly he said to rile, while we were at
the table eating dinner, he said, "When you get through eating, get
the note and I'll fix it, renew it."
42-Q. Which note was he talking about?
A. He was tijlking about the note of 1936.
43-Q. That had been payable one year after date?
A. Yes, sir.
44-Q. And then did you get the note for him?
A. I got the note.
45-Q. What did you do with it?
A. I laid it on the table and told him the note was in there and
when he got through eating he went in there and fixed this note and
I went about my duties, my work in the kitchen.
46-Q. You mean this is the note here he fixed?
A. Yes, sir, this is the note.
47-Q. Were you in the room with him at the time he fixed the
note?
A. No, sir, I was in the kitchen.
page 25 ~. 48-Q. Then what happened?
A. I came out through the kitchen and says to me, "I
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have renewed your note and left it laying on the table; you had
better go put it away."· I said "Alright," and I we11t in and saw it ·
lying there and I just noticed the date and the amount was the same.
I never read it because I was busy. I folded the note like this
( indicating) and stuck it in the drawer. Never even got the key to
unlock it but stuck it in the drawer that way, and it laid that way
for quite a while before it was ever moved. And when I went to the
drawer sometime later for something, I picked it up and put it in
the box where I kept it and I had never looked at the note until after
:J\fr. Herring was dead, just simply thinking-it was confidence in
him that it had been like he had been making them years before.
49-Q. Miss Nicholas, I'm handing you a note dated January l,
1937, and signed by Mr. W. T. Herring. I'll ask you whether or not
that is in his entire handwriting and whether he wrote that out
himself?
A. He certainly did.
50-Q. What is· the amount on that note, Miss Nicholas?
A. $1450.00.
51-Q. Was that the amount due you?
A Yes, sir.
52-Q. Did you ever accept any of these notes as payment of the
debt that was due you?
A. No, sir.
page 26 ~, 53-Q. What did you accept it as?
A. Which?
54-Q. Did you accept it as eviden·ce of the debt or as payment of
the debt?
A. This note ?
55-Q. All of your former notes.
A. It was for the money that he owed nie.
56-Q. Miss Nicholas, this note shows that it was clue one· year
after date-I'll ask you, when you put the note away, on these two
occasions, had you ever noticed that Mr. Herring had not lived up
to his contract with you and your agreement and had made it for
ten years after date?
A. No, sir, I had· not.
57-Q. When was the first time that you noticed that?
A. When Mr. McVeigh read it in Elkton.
58-Q. Was that after Mr. Herring's death?
A. Yes, sir.
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59-Q. What was the conversation between you and. Mr.
McVeigh?
A. Well, it wasn't any, only he read it and I said, "Is it alright?"
And he said, "Yes, only he made plenty time on it." And I said,
"What ?" And he said, "Ten years."
60-Q. Did you reply tQ Mr. McVeigh?
A. Yes, I said, "What of it?" He said, "Nothing, only if they
don't choose to pay it until ten years, they don't have to." And that.
was all, I never said anything more about it and he never said anything more. Oh, I said, "What must I do with it?" And
page 27 ~ he said, "Hold it until there is an administrator appointed
and turn it into him."
61-Q. Did you inform Mr. McVeigh, at that time, did you tell
him you were surprised that it was due ten years after date, that it
should have been one year?
A. I said, "Yes, I'm surprised at that because he made them out
at one year." I said, "I don't see why he did it."
62-Q. Did you know, at the time you handed this note to M;r.
McVeigh, that it was due ten years after date?
A. No, sir.
63-Q. What time did you think it was due?
A. I think it was due at the end of the year.
64-Q. Then what did you do with it, Miss Nicholas?
A. I taken it home and kept it there.
65-Q. Did you make any erasures or anything on that note?
A. I felt like the best thing for me to do was, he had made it
wrong, and I should correct his mistake, and I rubbed the naught
out and that is all I did.
66-Q. You rubbed the zero out and made it conform to Mr.
Herring's agreement?
A. And I thought then it would be exactly as he made it and that
is why I did it. I felt that if he could speak, he would tell me to do
, it and he would have.
67-Q. That was after you saw Mr. McVeigh ?'
A. Yes, sir.
..
68-Q.. Then did you come to see Mr. Harnsberger?
A.· Later. I don't know how long it was.
.
69-Q. What was your conversation with Mr. Harnspage 28 ~ berger, in regard to the note?
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A. I really can't tell you, I didn't say very much to Mr.
Harris berger.
70-Q. Did. you show him the note?
A. Yes, sir.
71-Q. What did he say about it to you?
A. The note was lying on the table and he said, "I heard something about that note." And I said, "What did you hear?" He
said, "I hear it talked that it was changed."
_72-Q. Did you tell him that you had changed it?
A. No, not then.
73-Q. Did you ever tell Mr. Harnsberger that you had changed
the note?
A. I did.
7 4-Q. Then what was the conversation?
A. I come to Mr. Harnsberger and I come to him clean that I
had rubbed the naught out but nothing else, and Mr. Harr~sberger
says, "I'm glad you are honest enough to own to it," and I says,
"I'm honest and I'm truthful and my records will show that."
75-Q. Did you have any intention, in any way, of beating the
Herring estate or trying to get some money that wasn't due you
when you made that change in this note?
A. I certainly did not, for I don't want anything but what is
my own.
76-Q. Did you know that by erasing that figure on that note that
it would have any legal effect on it whatever?
A. No, I didn't think that part about it, didn't think so. I thought
I was doing what would be for the best.
page 29 ~ 77-Q. And, as I understand you, Miss _Nicholas, you
made the change to conform with the contr~ct you had
with Mr. Herring since 1928?
A. Yes, sir.
78-Q. And during that whole period of time, he had been renewing it from year to year?
A. Yes, sir.
· 79-Q. And you had never accepted it in full as payment of
your bill?
A. No, sir.
80-Q. And each one of the notes from 1928. down to the present
time had always been made payable to one year after date?
A. With the exception of 1931, he made out a note just like this
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but I didn't accept it that wa); and I told him of it and .he says,
"I'll give you a new one or fix it· over," but he didn't, but he paid
me just the same and made me a new note at the end 0£ the year
and paid up the interest.
81-Q. And the new note he made was made payab]e for how
long?
A. One year after date, and from then on he never changed it
unt~l this one. Why he changed this, I don't kno,v.
82-Q. And in 1932, after he made that mistake, he then came·
back to your agreement with him and continued to renew it for a
period of one year?
A. Yes, sir.
83-Q. And up until this time, you never noticed a mistake on
this note?
A. On this note, until after his death. I had the
page 30 ~ confidence it was just like the others and I never thought
anything more about it.
84-Q. And the Estate of W. T. Herring is now indebted to you
in the sum of $1450.00, is that right?
A. Yes, sir.
85-Q. And, as I understand you, that note that I hand you now
is written in his handwriting, and the only changes that have ever
been made on it is when you erased the naught to make it conform
to your contract?
·
A. That is correct.
Bv Mr. Hammer: I desire to introduce the note as evidence of
the debt on]y.
Memo: Thereupon, the note was filed marked "Exhibit, IFN,
No. 11" to he read as part of this evidence.
86-Q. Miss Nicholas, how long before vV. T. Herring died did
von last see him?
~ A. I saw him on Friday before he died.
87-Q. Did he make any statement to you at that time in regards
to this note ?
A. On Thnrsdav he was at mv house and he said to me. "I want
to talk with vou," and T staved and talked with him and he said.
I'm going to· pay some on this note now soon, for," he says, "you
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need some money. You have been wanting to make some repairs
on your place and I'm going to pay you some on the note." On
Friday, he spoke of it again and he says, ''I'll pay you some money
soon." That was on the 22nd of October, 21st and 22nd, 1937.
By Mr. Hammer: That is all.
page 31 ~

CROSS EXAMINATION.

By Mr. Harnsberger: Without waiving the objections to the
testimony heretofore taken, I shall proceed to cross-examine the
witness.
1-X. :M;iss Nicholas, as I understtand your testimony, which
you've just given, it is that you did change the time of payment
from ten years to one year on the note, which has just been introduced?
A. I only rubbed out the naught to make it like he had been
making it, like it was supposed to be made.
2-X. The point is that you did alter the note so as to make it
appear to read "1 year'' instead of "10"?
-A. Yes.
3-X. Isn't it a fact that you also rubbed out the "s" that Mr.
Herring had on the "years" to make it read "10 years" anci left it
to read "1 year" ?
A. No, sir.
By Mr. Harnsberger: I desire to call the Commissioner's attention to the fact that immediately after the "r" in the word "year"
it is apparent that the "s" has been rubbed out and a comma inserted
there. ·
4-X. Miss Nicholas, you have filed here this afternoon seven,
what appear to be, check stul)s torn out of different check books on
'
different banks.
A. It is only on the Stonewall Bank, isn't it, and The National?
5-X. Well, different banks.
A. He got money out of both banks.
6-X. Whv were these torn out of the stubs?
page 32 ~ A. Just bec;use I just tore those out and had saved them
and some of them I hadn't.

. I
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7-X. Where are the stubs of the check books from which these
were taken?
A. Well, they had been destroyed. As I said, I had destroyed
some of the checks, the old stubs, as well as the checks at the time.
I tore out some of them.
8-X. When were these torn ~ut?
A. They were torn out in 1936, the time I destroyed the checks.
I just destroyed all those checks; not just Mr. Herring's but different checks.
9-X. Why did you tear these stubs out of the check book at
that time?
A. Well, I couldn't tell you just why. I just did_ it, that is all, to
save them.
10-X. You didn't expect to have any trouble at that time?
A. No, I wasn't expecting a11y trouble.
11-X. Isn't it a fact that these check stubs h3:ve been written up
since Mr. Herring's death ?
A. No, sir. I have some stubs at home of other people, just
as well.
12-X. I believe you stated, in your examination in chief, that
the items set forth upon the letter of December 18, 1937, from
Mr. Prichard as Cashier of The National Bank, were all items
payable to Mr. Herring, is that correct?
A. Yes, sir.
·
13-X. I also noticed on this letter several pencil •memoranda,
indicating further checks. What made that memoranda?
page 33 ~ A. I did that.
14-X. Do you claim that those items were payable to
Mr. Herring?
.A. I do.
15-X. Where are the check stubs?
A. Well, some of those was from the Stonewall Bank, some of
that amount was from the Stonewall Bank.
16-X. They are not on these items we have been talking about,
are they ( indicating the check stubs) ?
A. They might be on a couple of those, I don't know just what is
in there now. The most he would get out of the Stonewall was
when he would get out some small amounts.
17-X. Where are the checks that represented these items?
A. Well, I told you a while ago they were destroyed, all those old

'
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checks was destroyed, that is why I got that from Mr. Prichard.
18-X. When were they destroyed?
A. In 1936.
19-X. In 1936 you were destroying checks and yet saving check
stubs?
A. Yes, I had some saved and I have a few old checks, too, saved,
but not of Mr. Herring's. As it happened, there wasn't of his but
those couple that I had ~aved.
By Mr. Harnsberger: As a further objection to the testimony
of the witness taken, I find, upon cross-examination, that the witness has not any corroborative testimony that is sufficient in law to
justify the allowance of these items, even if they were
page 34 ~ allowable, which of course I deny, as I have done under
a former exception.
By Mr. Ruebush: In answer to that, she has the written admission of W. T. Herring that he owed her the money.
By Mr. Harnsberger: Where is that?
By Mr. Ruebush: Mr. Irving Herring admitted his father's
signature to the note which is a written admission that he owed
Miss Nicholas that much money.
By Mr. Harnsberger: But that is the very note that she's altered.
By Mr. Ruebush: She's not offering it as a note, necessarily,
she's offering it as evidence to corroborate her statement that vV. T.
Herring, at the time of his death, owed her $1450.00. In other
words, you are trying to insist that we are suing on a note and we
are not suing on a note at all. In other words, you are trying to
force our claim over onto a note. We are not basing our claim on a
note, we are introducing the note as evidence of a debt to corroborate Miss Nicholas' statement, an admission writing by W. T.
Herring, within five years, that he owed Miss Nicholas $1450.00.

By Mr. Harnsherger: Tf that is the contention of counsel, then
it does not come within the pleadings of this case, and, further, they
are trying to raise a claim based upon a void instrument and the
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,C~urt of Appeals has held in Murray v. Roller that there
page 35 ~ is no such thing as anything of value coming out of a
void · instrument.

By Mr. Ruebush: Mr. Harnsberger still insists we are basing our
claim on a void instrument. VVe are not basing our claim upon a
void instrument.
By Mr. Harnsberger: If counsel are not basing their claim upon
the note in question, they have no claim at all, because all of the
prior transactions had between the parties to this suit have been,
merged into this last instrument and it is a complete, teetotal, absolute, uncoritradictable novation of all former claims and obligations
that have been testified to here this afternoon and everything prior •
to that time is just as though it had never existed.
20-X. Miss Nicholas, isn't it a fact that for many, many, many
many years, maybe 25 or 30, prior to the to the death of Mr. Herring that he was supporting you there at your home?
A. No, sir.

By Mr. Ruebush: Question is objected to as there is no allega".'
tion in the bill that any such thing as that ever occurred. You have
made no aUegation that it was for an immoral consideration and
have no right to bring it up at this time.
By Mr. Harnsberger: The answer to that is, I was showing that
t~e note was of no value and now you are setting it up as
nage 36 ~ a claim and I certainly have a right to show the consideration for your claim.
21-X. Isn't it a fact that Mr. Herring had you supplied you
with all kinds of provisions and wood for fire and everything that
goes to the running of a household?
A. No, sir.
22-X. Isn't it a fact that for many years you have had no income
except what he gave you?
A. Yes, sir, I have.
23-X. \Vhere does it come from?
A. From what I drawed from the interest on the money and
from my own work, from my chickens and hogs, I'd sell meat, lard,

\
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butter, eggs, chickens, and whatever I could. My income here, a
few years back, was as much, off of the place, was as much as
$300.00 a year. That would keep me, besides my brother who would
help me.
24-X. Your property is very small there, isn't it?
A. Oh, yes, I have no farm.
25-X. It is just a small house and lot?
A. I have three acres of land.
26-X. Isn't it a fact that Mr. Herring, throughout a great number of years, made your home one of his homes and stayed there
days at a time, parts of the days, he boarded there, taken his
'
meals there ?
A. Not boarding, not at night, but would come in and take his
meals.
27-X. At times, he would stay for several days at a time?
A. No, sir.
page 37 ~ 28-X. He didn't?
A. No, sir.
29-X. Or for sometime at a time, I mean for more than just a
·
few hours?
A. Oh, no, sir; no, sir. He would be there sometimes a couple
hours, sometimes he would be sick and would be lying down resting
or something like that and would be there possibly longer. Other
times, he would just come in, eat, and go, or sometimes it would
be only on business, tell his business and go.
30-X Isn't it a fact that Jess Hammer worked up there for you,
fixed your garden lots and Mr. Herring paid him for it?
A. Yes, sir, he did, but that went on Mr. Herring's board.
31-X. Didn't Mr. Herring furnish more than enough supplies
to go on his board ?
A. No, sir, sometimes not enough but we would just pass it on.-

\

By Mr. Harnsherger: I think that is all I want to ask.
RE-DIRECT EXAMINATION.

By Mr. Hammer:
· 1-Q. Miss Nicholas, I hand you herewith a bank book on the
Stonewall Bank of McGaheysville.

I

I

'.'-,(
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By the Commissioner : You mean pass book?
By Mr. Hammer: Pass book, yes, sir.

page 38 ~

1-Q. (Con't) Go through that and see whether any·
notations have ever been made on that book for checks
you have given Mr. W. T. Herring and give the dates and amounts
of them, starting at the beginning of the book.
By Mr. Harnsberger: Same objections as hereinabove made.
A. In 1928, July 11, W. T. Herring got $15.00 at the Stonewall
Bank. In 1927, W. T. Herring got $5.00. May 14, W T. Herring
get $30.00. In 1928, June 3, W. T. Herring, $9.00. That was the
same year. 1930, February 10, W. T. Herring, $12.00. 1930, on
. March 10, W T. Herring, $5.00. On April 2, W. T. Herring,
$5.00. On May 21, W. T. Herring, $5.00. I guess that is all. ·

By Mr. Hammer:·
2-Q. That is money you loaned Herring out of the Stonewall
Bank?
A .. Yes, but there was some that was never put on there. There
was much more than that that wasn't on the book, that was just
put on the slip with. no name, that he got out of the Stonewall
Bank but I couldn't just recall the amounts.
· By Mr. Hammer: I desire to introduce that in evidence.
Memo: Thereupon, the pass book of the Stonewall Bank of
McGaheysville was filed marked "Exhibit, IFN, 'No. 12" to be read
as part of this evidence.
·
By Mr. Harnsberger: It is perfectly apparent from the book,
pass book, of the Stonewall Bank, which has just been introduced,
which has been testified to by the witness as to items
page 39 ~ which she claims that Mr. Herring received, that practically all of the items have since been written into the
book by her ~nd are not carried forward· into the additions or
balances, and the other items which apparently are carried forward
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and were put into the book have been interlined or designated as to
dates and names by the witness; that this book, upon its face, shows
that it has been altered and tampered with and amended, enlarged,
and written into and, therefore, is of no value as evidence.
By Mr. Hammer:
3-Q. Miss Nicholas, I hand you here a checkbook with a check
stub dated May 18, 1936, payable to W. T. Herring for "Loan,"
in the sum of $30.00. Did you loan Mr. Herring that money?
A. Yes, sir, I gave him a check for $30.00 and $20.00 in cash,
$50.00.
4-Q. By the way, :Miss Nicholas, did you always pay this money
by check or how?
A. Not always. Some small amounts which I would have there;
the first I ever let him have was money that I had in the home.
· 5-Q. So you did let him have ·some of this money in cash?
A. Yes, sir.
6-Q. Of which you have no records?
A. Yes, sir, I let him have $500.00 over here in the bank in cash,
at one time.
7-Q. Which bank is that?
A. The National Bank.
page 40 ~ 8-Q. Do you remember what year that was?
A. I think it was in 1920. I don't remember the month
but I think it was February.
9-Q. Is that the same date that the bank shows that there was.
a withdrawal by you of $500.00?
A. It was in February, February 25, 1920, $500.00.
10-Q. Does. that sum there correspond with what you have just
testified to that you let him have $500.00 in cash? ·
A. Yes, sir, I drew the $300.00 out of the safe deposit.
11-Q. Miss Nicholas, do you have your pass book from 1919
clown to the present date, different books that you have made deposits and withdrawals over here at the bank?
A. I have my present book.
12-Q. Do you have the older ones?
A. I don't know. I used to have, long ago, in The First National
Bank, and I changed to The National.
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13-Q. Do you have the First National pass books?
A. I have one, I think.
14-Q. Miss Nicholas, please take this pass book at The National
Bank of Harrisonburg and go through it and state just what sums
and when Mr. Herring got any money from you at that time.
A. In 1924, on March 26, W. T. Herring got $65.00. It is not
dated on this page but I reckon it means for 1928, 10/19/28, W. T.
Herring got $25.00. He put that in there himself.
15-Q. You mean that is in his handwriting?
A. Yes, sir, and some of these others is too.
page 41 ~ 16-Q. You mean that W. T. Herring, himself, wrote
in your bank book here on 10/ 19/28 that he had received
the sum of $25.00?
A. Yes, sir.
17-Q. Is that his handwriting?
A. ( Examining book) That is his hard writing.
18.Q. On May 18, 1936, isn't that entry here of $30.00, is that
in W. T. Herring's handwriting?
A. No, I put that on there.
19-Q. Did he receive that money?
A. He received it.
20-Q. Go on through it now.
By Mr. Harnsberger: Again the attention of the Court is called
to the interlineations and writing in pencil of the various items
referred to and a number of items in 1936, which clearly show have
. been added to the book by Miss Nicholas and have no relevancy to
the statement as such. That is, they are such material changes and
such material interlineations that destroy the effect the book might
otherwise have as to certain items, if it had not been enlarged and
interlined as it has been.
By Mr. Hammer: I desire to file that book in evidence, also the
check stub previously ref erred to.

Memo: Thereupon, the check stub and pass book of The National
Bank of Harrisonburg were filed marked "Exhibits, IFN, Nos. 13
and 14" respectively, to be read as part of this evidence.
By the Commissioner :

['
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page 42 ~ Q. Miss Nicholas, did you ever keep a book account
with Mr. Herring or did you use your pass book as your book
account?
A. Sometimes he would set down on a piece of paper-When he
would pay the interest, he would often set that down.
Q. What I want to know is, did you have any other book, other
than the pass book, of dates and accounts and close it by note?
A. No, I ha¥en't anything else.
By Mr. Hammer:
21-Q. Miss Nicholas, do these bank books show all of the money
that you've ever loaned to Mr. Herring?
A. No, sir. .
22-Q. Do you have any other record?
A. I hav,e not, but when the checks would come back, they would
come like this and wouldn't state who payable to, just like this has
today, but the amount was there and that i~ why-23Q. (Interposing) As I understand it, you loaned him a lot of
money in cash?
A. I did, besides checks.
24-Q. I understood you to testify, a little while ago, that in
February, 1920, you loaned him $500.09 in cash.
A. In cash.
25-Q. And the bank wrote you a letter showing that on February 25, you had withdrawn the sum of $500.00?
A. Yes; he brought me out here to get it and it was one very
.cold, snowy day and I drew the money out. I had notipage 43 ~ the bank before for the $300.00 that I had in the deposit.
26-Q. You say you notified them?
A. That was before that, for to get the money.
27-Q. You had notified them on your savings account that you
wanted how much money?
A. What I had in there, and it was $300.00.
28-Q. At this point, I'll hand you .your· pass book No. A 141 and
ask you whether or not that shows that on February 25 you did
draw out from your savings account the sum of $303.67?
· A. Yes, sir.
By Mr. Hammer: I desire to introduce that book in evidence.
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Memo: Thereupon, the Savings Account Book was filed marked
"Exhibit, IFN, No. 15," to be read as part of this evidence.
By Mr. Hammer: That is the old People's Bank, predecessor of
The National. In other words, that is the People's Bank, Inc., which
is the predecessor of The National Bank, that we are talking about.
RE-CROSS EXAMINATION.
By Mr. Harnsberger:
1-X. Isn't it a fact, Miss Nicholas, that a good deal of
this money that you were drawing out in large amounts, that you
us.ed to pay on your property, pay the mortgage on your property?
page 44 ~ - A. No, sir, my , property was paid for, clear of any
debts, before ever Mr. Herring ever stopped at my house
at any time. The records will show that. Go to the record.
2-X. Isn't it a fact that Mr. Herring let you have a great deal
of money and that you gave. him notes for it?
A. No, sir; no, sir.

By Mr. Harnsberger: That is all.
By Mr. Hammer: That is all.
And further this deponent saith not.
Signature waived.
Thereupon, by consent of counsel, the taking of depositions was
continued generally.
The further taking of depositions was resumed at 11 :00 a. m.
_on the 9th day of February, 1939, pursuant to adjournment of
January 11, 1939, at the same place, with the same counsel present, and for the same purpose as heretofore noted.
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page 45 ~

W. I. HERRING,

a witness having previously testified, called on behalf of Complain, ants, continued under his oath :
DIRECT EXAMINATION.

By Mr. Harnsberger:

1-Q. Y Ott are Mr. vV. I. Herring?
A. Yes, sir.
2-Q. You just heard the testimony of Floyd Lam?
A. Yes, sir.
3-Q. State what the facts are in regard to this claim.
A. Well, I went up there one Sunday. Mrs. Lam told me that it
belonged to her and couldn't put her out for two months. In the
first place, she said it belonged to her and couldn't put her out no
way, they had already plowed the garden. I said, "Better quit plowing because we don't want the ground plowed." She said she was
to put the ground out and plow it hut it stayed too wet they couldn't
it out and Floyd thought he fould plow it up and put it in corn. So
I said, "Well, you -tell Floyd not to plow any more." She said,
"Somebody will have to pay Floyd for what he's done." I said,
"Nobody told him to do it, to plow the garden."
4-Q. Had this land that he's charging for, had that been plowed
at the time of Vv. T. Herring's death?
A. The garden was plowed when I was up there but the rest of
the ground was not plowed then.
page 46 ~ 5-Q. It was not plowed?
·
A. No, sir.
6-Q. And he's charging here for plowing three acres. Th,e three
acres of land had not been plowed at that time?
A. No.
7-Q. And you told his mother, who was in charge there, not
to plow it?
A. Yes, sir, told her not to plow it.
8-Q. Did you ever see this boy here, did you ever say anything
to him?
A. Never even talked to him.
9-Q. Do you knmv anything about a rental contract with yo1=1r
father?
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A. Didn't have any. His· mother just stayed there and Floyd
just lived with his mother, I guess. They never did pay any rent.
10-Q. He said that you told him, as I recall it, to plow it.
A. I never even spoke to him.
11-Q. In other words, as I understand your testimony, this land
that he's charging for, the three acres, was plowed after W. T.
Herring's death and against your direction?
A. Yes, sir.

By the Commissioner :
Q. Did you put a crop out on this land that he had plowed?
A. We never: no.
Q. Anybody?
page 47 ~ A. I think the man that lives on it put it out.

By Mr. Harnsberger:
12-Q. Do you recall that I gave a notice to Mrs. Lam to get out,
along, I think it was, about the first of April or May, and subsequent
to that, the Homestead people down at Elkton rented the property,
pending an option, and they were the people that put out the crop?
A. Yes.
·
13-Q. You never got any benefit from it and the estate never got
any benefit from it?
A. I have never been in the house but once since we moved.
By the Commissioner: \i\Tho got the crop that was put out on
the land?
By Mr. Harnsberger: The Homestead people are their tenants.
A. I'm not living on the place, I don't know.
, By the Commissioner: Did the Homestead-people pay a monthly
rent for that place?
By Mr. Harnsberger: I can explain that better than he can.
After I gave notice, as attorney-in-fact for W. I. Herring,· to Mrs.
Lam, Mary Lam, to get off of the property, vacate the property, I
entered into an option contract with the Homestead people there at

,
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Elkton and Mr. Swank 'held up the actual payment while he passed
the title, all except the payment o'f money, pending, the ascertainment of the claims here ; that they took possession, and
page 48 ~ being possession, they are, have been, and are paying to
me $7.00 a month rent for the property, and it was their
man, whoever that is, that is in there that has charge of the property. That is the situation.
I,

I

And further this deponent saith not.
Signature waived.
By Mr. Harnsberger: As to the claim being asserted in this cause
by Ida F. Nicholas, in addition to the objections thcJ.t I made at
the last taking of testimony, I desire to add these further objections:
I have filed in the papers a plea of the statute of limitations which
speaks for itself and I call the Commissioner's attention to it.
Further, I am objecting to any consideration of this claim because
of the fact that neither the note in dispute nor any prior note nor
any prior accounts asserted in the answer of Ida F. Nicholas has
ever been assessed for taxes or any taxes been paid thereon, and
under Sec. 69 of the Tax Statute the claim cannot be considered
until pr9per averments have been made and arrangements made as
provided by statute.
By Mr. Ruebush: In the first place, I don't know whether the
tax has been paid or whether it has not been paid. As to the averment, she's not suing on the note, she was brought in as a party to
this proceeding. Now whether she has to set that allegation up in
her answer, I don't know, but anyway the statute provides-that she
is,not barred from a recovery simply because she did not make that
averment in some of her pleadings about the tax not having been
paid or that she's willing to pay it. As Miss Nicholas isn't
page 49 ~ here, we'll be unable to ascertain the status this morniI)g
but I'll state here, if there is any tax due, she will be
perfectly willing to pay it out of any recovery she may get in this
suit. If necessary, we'll amend the pleadings to that effect, if the
Court deems it necessary.
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HAMMER,

another witness of lawful age~ called on behalf of Miss Ida F.
Nicholas, respondent, after being duly sworn, deposed:
DIRECT EXAMINATION.
By, Mr. Hammer:
1-Q. Joe, I believe, at one time, you worked for W. T. Herring,
didn't you?
A. Yes, sir.
2-Q. Are you acquainted with Miss Ida F. Ni.cholas?
A. Yes, sir, I have been up there right smart.
3-Q. Went there and worked for Mr. W. T. Herring, didn't you?
A. Yes, sir.
4-Q. Just state whether or not, during the lifetime of W. T.
Herring, that he ever told you he owed Ida F. Nicholas any money?
A. Yes, sir, he told me he owed her a little.
5-Q. When did you or did you tell Irving Herring .about Ida F.
Nicholas saying that his father owed her some money before W.
T. Herring's death or afterwards_?
A. Before.
6-Q. Before his death?
A. Yes, sir, and afterwards too.
-7-Q. I believe that you were supposed to deliver some
page SO ~ wheat up there or something, were you not?
A. Yes, sir.
8-Q. After vV. T. Herting died?
A. Yes.
9-Q. What conversation did you have with Miss Nicholas?
A. She wanted me to bring the corn and wheat up there and I
wouldn't take it.
10-Q. Did she make any statement to you again, at that time,
about vV. T. Herring?
A. Yes, she told me he owed her.
11-Q. And as I understand you, W. T. Herring, during his lifetime, told you, himself, that he owed her some money?
A~ He told me he owed her a little money.

,----------- - - .
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By Mr. Hammer: That is all.
CROSS EXAMINATION

By Mr. Harnsberger:
1-X. Just, very briefly, state what you took.
A. I took corn, wheat, fodder, hay, I took straw, and I took a
couple pigs up there and I plowed her garden, I know for ·five
years, and I worked that, and I took a little manure up there on
,
the wagon.
2-X. And you took them up there for W. T. Herring, at his
suggestion, I mean?
A. Yes.

By Mr. Harnsberger: I think that is all.
page 51 ~-

REDIRECT EXAMINATION

By Mr. Hammer:
1-Q. Do you know what arrangement W. T. Herring and Miss
Nicholas had about making any settlement between them?
A. No, I don't.
2-Q. The only thing you know, it was charged up to W. T.
Herring and how he settled it, you don't know?
A. No.

By The Commissioner:
Q. Did he ever tell you about giving her a note for what he
owed her?
A. No, he didn't say anything about a note.

By Mr. Hammer:
3-Q. How long ago was it Mr. W. T. Herring told you that?
A. Well, he told me-it wasn't so long before he died.
4-Q. About how long would you say?
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A. Well, he told me a couple different times.
5-Q. Over a period of how long did he tell you that he owed
Ida F. Nicholas?
·
A. Well, I don't know. He told me a couple times that he owed
her a little. vVhen he wanted me to take feed up there, he would
tell me to take some feed up there that he owed her a little:
6-Q. How long had that been going on before Herring's death?
A. Oh, I don't know. All of the time we lived down
page 52 ~ there. He never told me until about the last. year. I
never did ask him anything until about the last year, I
said to liim, one day, he told me to take five bushels of wheat up
there, I said, "You take a lot of stuff up there," and he said, "Well,
· I owe her a little and take it up there. She's got to have something
to feed her chickens."

By Mr. Hammer: That is all.
And further this deponent saith not.
Signature waived.

By Mr. Harnsberger: I ,;ant the same objections that I made
before to run to those questions.
By the Commissioner : Are you all resting now?
By Mr. Ruebush: \\Tith the exception we may have to call Miss
Nicholas about this tax.
R.

J.

WILLIAMS,

a witness of lawful age, called on behalf of vV. I. Herring's Admr.,
&c., after being duly sworn, deposed:
DIRECT EXAMINATION
By Mr. Harnsberger:
1-Q. You are R. J. Williams?
•
A. R. J. Williams.
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2-Q. You lived, f pr some years, on Mr. Herring's farm?
A. Yes, sir.
page 53 ~ 3-Q. Lived on it at the time of his death?
A. Yes, sir.
4-Q. State whether or not you ever delivered, at W. T. Herring's
request, supplies of various kinds to Ida F. Nicholas at McGaheysville?
A. Wen, I've hauled her fodder·and straw, and I remember taking a few potatoes, couple of shoats, pigs, kept a cow for her, drove
her backwards and forwards.
5-Q. You mean that when the cow was dry, you would take it
over to the farm and keep it until it came fresh?
A. Yes, and when she was pasturing, when she was giving milk,
I would take her over to Miss Nicholas.
6-Q. Did that continue over a period of some years?
A. Yes, sir.

By Mr. Hamsberger: I think that is all.
By the Commissioner :

Q. You live on the Herring place now?
A. Yes, sir. The place was sold.

By Mr. Hammer: No questions.

i'

And further this deponent ·saith not.
Signature waived.
page 54 ~

GEORGE SCOUREY,

another witness o~ lawful age, after being duly sw?rn, deposed:
DIRECT EXAMINATION

By Mr. Harnsberger:
1-Q. Where do you live, Mr. Scourey,
A. McGaheysville.
2-Q. How old are you,
•
A. Fifty-eight.
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3-Q. How close do you live to where Ida F. Nicholas lives?
A. Adjoining places.
4-Q. State whether or not you knew Mr. W. T. Herring?
A. Yes, sir.
·
5-Q. State whether or not you have seen Mr. W. T. Herring at
Ida F. Nicholas' residence?
A. Yes, sir.
6-Q. Often, frequently, or not?
A. Practically every day.
7-Q. State whether or not you've seen him there at night, as well
as in the daytime?
A. Yes, sir.
8-Q. Have you seen him there early in the morning?
A. Early in the morning and late at night.
I

By Mr. Harnsberger: That is all I want to ask him.
page 55 ~

CROSS EXAMINATION

By Mr. Hammer:

1-X. By that, you don't mean to infer there was anything wrong
between those people?
A. I wouldn't say that: no.
By Mr. Hammer: That is all.
REDIRECT EXAMINATION

By Mr. Harns berger :
1-Q. Did she live there by herself?
A. Yes, sir.
By Mr. Hamsberger: That is all.
And further this deponent saith nbt.
Signature waived.
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J.

HENSLEY,

another witness of lawful age, after being duly sworn, deposed:
DIRECT EXAMINATION
By Mr. Harnsberger:
1-Q. Mr. Hensley you live in McGaheysville, I believe?
A. Yes, sir.
2-Q. You used to run a garage?
A. Yes, sir.
3-Q. You knew Mr. 'vV. T. Herring well?
A. Yes, sir.
4-Q. State whether or not you 'ever saw him at Miss Ida F.
Nicholas' place?
A. Lots of times.
page 56 ~ 5-Q. State whether or not you know that he's spent
a number of nights there?
A. vVell, while I was in the garage business, he would leave his
car up there a lot of nights and go down there and go in and come
back and get his car in the morning. I didn't stay down there to
see whether he spent the entire night, or not.
6-Q. State whether or not you frequently went to Ida F. Nicholas' when you wanted to see him,
A. Yes, many a time in the night and early morning, too.
By Mr. Harnsberger: That is all I want to ask him.
By Mr. Hammer: No questions.

By Mr. Ruebush: I want to state on the record, at this time, of
course I don't know what the testimony is being introduced here
for. It is not disputed that Mr. Herring saw Miss Nicholas from
time to time. She testified that he ate there lots of times. It seems
to me that this testimony is wholly irrelevant, unless it corrobates
her testimony that W. T. Herring owed her money. If it is desired
for any other purpose, I object to it and move that it be stricken
out, because there is nothing, no allegation in the pleadings upon
which to base any testimony of this kind.
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By Mr. Harnsberger: I think I answered all of that the other day.
And further this deponent saith not.
Signature waived.
page 57 ~

S. E. DAVIS,

another witness of lawful age, after being duly sworn, deposed:
DIRECT EXAMINATION
By Mr. Harnsberger:
1-Q. You are Mr. S. E. Davis, Samuel E. Davis?
A. Yes, sir.
2-Q. Did you know Mr. 'vV. T. Herring?
A. Yes, sir.
3-Q. State whether or not you ever took any supplies for him to
Miss Ida F. Nicholas?
A. I taken and hauled two hundred bundles of fodder up there
for him.
By Mr. Hammer: Same objection to this line of testimony all
of the way through.
By Mr. Harnsberger:
4-Q. On that occasion, what did he tell you, if anything, about
taking care of her,
A. He told me he had been taking care of her ever since she
was young, that her people went against her bec3:.use she went with
him, and he was going to take care of her so long as he lived.

By Mr. Harnsberger: That is all I want to ask him.
By Mr. Ruebush: Same objection.
By the Commissioner :
Q. When was that, Mr. Davis?
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page 58
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A. Let's see, I've got to think a little bit. I rented a
piece of land· from him up there-it's been four years
ago, I reckon, something like that. I just don't remember what
year I farmed the piece of land.
By Mr. Harnsberger:

Q. It was a short time before his death?
A. Yes, he asked me, when he rented it, that he wanted 200
bundles of fodder to go up there and he paid me for it.

By Mr. Ruebush: I want the record to reflect the motion made
to strike out the testimony on the .same ground as stated.
And further this deponent saith not.
Signature waived.
C.

J.

HENSLEY-Recalled

By Mr. Harnsberger:

1-Q. Mr. Hensley, you are acquainted with the Ida F. Nicholas
property there in McGaheysville, are_ you not?
A. Yes.
2-Q. She's testified here, the other day, that due to the handling
of her property there, her milk and eggs and things of that sort,
that she made $3dO.OO a year off of it. State whether or not she
could make any suchBy Mr. Ruebush: (Interposing) I object to the question for a
whole lot of reasons. In the first place, it is leading, and, in the
second place, he's not qualified, and, in the third place, it is an
opinion of this witness.
page 59 ~

By Mr. Harnsberger: Go ahead and answer it.
A_. It would be impossible, I think, to tell how much a
t)erson could niake.
3-Q. What did she have there?
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By Mr. Ruebush: He's ·answered the question and said he
couldn't tell and I submit the witness has shown himself he's not
q~alified to answer the questions and the testimony is of no value.
By Mr. Harnsberger: I'll see if I can't qualify him.
4-Q. Mr. Hensley, how much of a garden did she have?

By Mr. Ruebush: I submit he still couldn't tell how much she
could make. I'm urging my objection.
A. I've got four acres of ground and I keep chickens and a
couple cows ai:id some hogs and they help to keep my family, do a
big part towards helping to keep my family. What she can make
on her corner depends entirely on how much eggs and chickens
and milk and butter she handles.

By Mr. Harnsherger: That is all.
And further this deponent saith not.
Signature waived.

J. H.

page 60 ~

MILLER,

another witness of lawful age, after being duly sworn, ·deposed:

DIRECT EXAMINATION
By Mr. Harnsberger:
1-Q. Mr. Miiler, you were an intimate friend of Mr. W. T. Herring, were you not?
A. Yes, sir.
2-Q. Knew him over a long period of years?
A. We were together selling fertilizer for about eighteen years
and then the Central Chemical Company built that plant there and
we were together every day for five years, and then after I was
post master at Elkton, he stopped in about three or four times a
week. I knew him quite well.
·
3-Q. State whether or not he spent a good deal of his time a·t

62

Supreme Court of Appeals of Virginia

J. H. Miller
the home of Miss Ida F. Nicholas in McGaheysville,
A. Well, he spent right much time there .
.4-Q. Did you see him there day and night,
A. Yes, sir, I've seen him there day and night. I've picked him ·
up there early in the morning to go to Waynesboro to sell fertilizer.
He and I, we sold and had a dealer up there, and a heap of times
the fertilizer company would have meetings at night and we'd have
to come. ·well, I'd always bring him up and very often I'd drophe would telt me to let him out there and he would spend the night
there, but whether he did, or not, I don't know, but I put him out
there between 10 :30 and 11 :00 o'clock and I've gone there to see
him on business and knocked at the front and couldn't get any answer and I'd go to the back door and Miss Nicholas would come
to the door and I would tell her I wanted to see Mr.
. page 61 ~ Herring and she said, "Walk in the front room and he's
in there." And I went in there and talked and left.
5-Q. Mr. Miller, state whether or not, in any of your conversations with Mr. Herring, that he told you anything about taking
care of Ida F. Nicholas?
By Mr. Hammer: Same objection as being hearsay and irrelevant and immaterial.
A. On one occasion, I distinctly remember he said he sent his
application in to the Odd Fellows and the night that he was to be
initiated, when he went, they told him before he could be initiated
he would have to promise the Order that he would quit getting
drunk and quit going to Ida Nicholas' and he said he told them
to hell with them, "give me my 1m;mey and I'll leave." And he
said they give him his money and he went right straight on down
to Ida Nicholas' to stay all night and give her the $10.00 that he
was to ·pay for initiation.
By Mr. Ruebush: I want to impose the objection that it is immaterial and irrelevant, hearsay evidence, and, in addition to the
objection to the whole testimony.

By Mr. Harnsberger:
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6-Q. Did he.say, in connection with that, or in any other connection, that he was going to keep her and provide for her?
A. On another occasion, he said that Dr. Charlie had told her
that she should quit letting him come there because that he was
going to drop her and then she would have no way to
page 62 ~ make a living, and he saiq so long as he lived that she
should not suffer, he was going to take care of her.
By Mr. Harnsberger: That is all I want to ask.
· By the Commissioner:

Q. Your association with Mr. Herring was business and not social?
A. Yes, sir, we were partners in selling fertilizer and after they
got the plant down there, we were both salesmen and he was stockholder and I was salesman and bookkeeper in the plant and we
would go to the plant every morning and he would go one way
and I would go the other and we would come in in the evening.
And before that, we had dealers all over the country and he established the dealers and we'd go together and work with these
dealers and sell and we'd split the profits.
CROSS EXAMINATION
By Mr. Ruebush:
1-X. Mr. Miller, how much money did he tell you he owed Miss
Nicholas?
A. He never told me he owed her a cent.
2-X. He never told you that he had given her a note?
A. No, sir. He would bring down, once in a while, a whole page
of stuff and how much he made and how much he owed, but he
never had her name on there. He never mentioned her name about
owing her a penny.

By the Commissioner:
Q. You mean he filed, with the Chemical Company, a financial
statement?
A. No, just his own personal-see, we did right
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page 63 ~ smart endorsing.
endorse for him,
nobody else but him knew,
nobody else knew but me.

He woul~ endorse for me and I would
and a whole lot of things that I knew
and a heap of things that he knew that
We were very close together.

And further this deponent saith not.
Signature waived.
JESSE HAMMER,
another witness of lawful age, after being duly sworn, deposed:
DIRECT EXAMINATION
By Mr. Harnsberger:

/

1-Q. Mr. Hammer, state whether or not you knew Mr. W. T.
Herring?
·
A. Yes, sfr:
2-Q. Did you ever take any supplies for him up to Miss Ida F.
Nicholas'?
A. Took fodder up there one year. '
3-Q. Did you ever do any work up there,
A. Yes, sir.
4-Q. I believe she stated, the other day in her testimony, that you
used to work her garden,
A. Yes,_ sir.
5-Q. How much work did you do there, in a general way, work?
A. It was repairing buildings, fences, in the garden, and trim-:
ming trees and things like that around.
6-Q. You did that every year for a number of years?
A. Yes, sir.
7-Q. She has testified here that she made $300.00 a year on
her property there. State how she used the property.
page 64 ~ She said she had three acres. Tell the Court how she
used it.
A. She had a little garden and she pastured the rest of it; had
a· little bunch of chickens and raised a calf a year is about all I
could see.
1
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8-Q. State whether or not, on that basis, she could have made
$300.00,
A. I don't know.

By Mr. Harnsberger: That is all.
By Mr. Hammer : We might want to recall this witness later on,
I don't know.
·And further this deponent saith not.
Signature waived.
1

W. I. HERRING-Recalled..
By Mr. Harnsberger:

·1-Q. Mr. Herring, Ida F. Nicholas, in her testimony several days
ago, stated that you came by the house and admitted that your
father owed Miss Nicholas the note that's in dispute here. State
whether or not that is true,
A. No, sir, I told you he didn't owe her anything. I told her
he didn't owe her anything.
.
~-Q. She further stated that you promised to pay the note out,
of any part that you might get out of the estate, if she wouldn't
sue on it. Is that correct,
·
A. No, sir.
3-Q. \Vhat did you tell her in connection with prepage 65 ~ senting the claim?
A. I told her she ought to be ashamed to present it.
4-Q. Why?
A. It might'be stuff brought out atthe trial she would be ashamed of. '
5-Q. State whether or not Ida F. Nicholas has endeavored to
get you to furnish her with supplies since your father's death?
A~ She told me my father had promised to bring her coal and
wood and that Mr. Dennit had failed to deliver it and that is the
reason she didn't have any and she thought I should buy it and give
it to her.
By the Commissioner :
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Mr. Dennit is the coal dealer in McGaheysville?
A. Yes, sir. She told me that he had told Joe Hammer to bring
her feed and wheat and he died and Joe had not done it and she
tried to make me tell Joe to bring it up and I told her I couldn't
do it.
By Mr. Harnsberger:

6-Q. If your father did not owe her anything, what did he give
her the note for ?
By Mr. Ruebush: I object to that.

How does he know.

By Mr. Hammer: How in the world does this man know what
he had in his mind or what considerationA. (Interposing) He said he promised to take care of her and
the paper she had was for something to take care of her it anything happened to him.
0

page 66 ~ By Mr. Harnsberger :
7-Q. He told you that?
A. Yes, sir. Said the paper she had was something to take care
of her, didn't say what it was.
8-Q. In other words, it was kind of an old age pension he was
trying to provide for her?
·
By Mr. Ruebush: I object to comments by counsel.

By Mr. Harnsberger: That is all.
CROSS EXAMINATION
By Mr. Hammer:

1-X. Mr. Herring, when you te&tified before, you were asked
about that, ,vhy didn't you tell the Court that statement that you
just made here? If you recall, you testified before that you said
you asked your father about it because "I was on a good many
bonds for him and he said he didn't. He said she had a bond but
he had been having to take care of it some way."
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By Mr. Harnsberger: By the way, I noticed that.
get his Honor to-

I wanted to

By Mr. Hammer: (Interposing) Can't) "He didn't say what ·
the amount was but if anything happened to him, she had-or she
had some paper." Why didn't you say that she had that paper
and he was to take care of her, in response to that question?
A. I did say that she had something to take care of her if anything happened to him.
page 67 ~ 2-X. Why didn't you say before that it was to take
care of her if anything happened to him?
A. That is what I did say.
3-X. That was the third question and your third answer that
was asked you. When did your father tell you about this bond of
Miss Nicholas'?
A. He never said it was a bond.
4-X. What did he say it was?
A. He said the paper she had was something to take care of her
if anything happened to him.
5-X. When was that statement?
A. It was about a month before he died, I guess, something like
that.
6-X. You did, I believe you did say, see Miss Ida F. Nicholas
the day your father was buried?
A. Yes, sir.
7-X. When and how long was that after that that you went
around to see her ?
A. I don't know, maybe two or three weeks.
8-X. What was that conversation about?
A. She called me in and showed me the note and asked me if
that was his signature and I told her "yes" and I told her I had
heard about it before and she said, "How do you know about it?"
and I said, "Joe Hammer told me."
9-X. And your father had also told you?
A. No, sir, said he didn't owe her anything. That is what he
said.
10-X. 'What did you think your father meant when he said he
had a paper?
A. I don't know.
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page 68
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11-X. Christmas car.cl or Valentine card?
A The way it sounded to me, it was a gift.
12-X. At that time, did your father, when he told you he didn't
- owe her anything but she had a paper, didn't he tell you how much
it was?
A. No.
13-X. Di9n't you ask him?
A. No, he said he didn't owe her anything; I didn't ask him.
14-X. He said he didn't owe her anything, then he said he had
given her a paper?
A. He said, "The paper she has is to take care of her in case
·anything happens."
15-X. You said you were so interested because you were on so
many of his bonds, why didn't you ask how much the paper was?
A. If he didn't owe her anything, it wasn't none of my business.
16-X. But you had heard that he did owe her?
A. He said he didn't.
17-X. And you went to your father. Did you go to ask Miss
Ida F. Nicholas about it after that?
A. No.
1s.:.x. vVhy didn't you go to see her when your father told youA. (Interposing) He said he didn't owe it and that is enough.
19-X. In other words, you thought your father was telling
you the whole truth abo.ut the thing. Well, from what
page 69 ~ your father told you, did you think that he had given or
left his will with Ida F. Nicholas or had given her a deed
to something or what did yoit think he had done?
A. I didn't know what he had done. I heard him tell my gr~ndfather, at one time, that the place where she lived belonged to him.
20-X. You heard him tell your grandfather? How long ago
has that been ?
A. Seven or eight years ago, I guess.
21-X. Just what did you think, now, when your father told you
that he had given a paper to Ida F. Nicholas?. What did you think
·
he had left there?
A. I never thought anything about it.
_
22-X. You knew he had left some kind of a paper there and in
your mind you knew it was some kind of a paper having something
to do with your father's estate?
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A. I never give it a thought after that.
23-X. You never even thought about it?
A. Not until after he died and she said come up there .
.24-X. And although you were endorsing for your father and
your father was insolvent, you weren't interested, enough to find
out what kind of a paper it was?
·
A. I didn't know that he was insolvent.
25-X. When did you first find out he was insolvent?
A. When I settled the estate up.
26-X. How long after his death?
A. A couple months after the farm was sold, I knew it ~ouldn't
pay out.
page 70 } 27-X. But what was your reason for rushing a sale
of all this property after your father's death instead of
waiting to see who all he owed and everything, what was your big
hurry?
A. Mr. Harnsberger was administrator and I turned ·everything
over to him.
·
28-X. Why did you give him, so you could help and expedite
the.matters, why did you give him·a deed of trust, or rather power
of attorney, and said, "Mr. Harnsberger, sell it out quick and let's
get rid. of what my father had?"
A. I never told him to sell it quick. I turned it over in his hands
to do whatever he thought best. '
29-X. What was your reason for letting this sale being rushed
through?
By the Commissioner: What's that got to do with the claim on
the W. T. Herring estate?
By Mr. Harnsberger: It hasn't anything.
By Mr. Hammer:
30-X. Mr. Herring, since your father's death, have you ever run
across any checks of your father's in which he has paid interest to
Miss Ida F. Nicholas?
A. No, sir.
By Mr. Hammer: I ask that you please go though his checks and
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see if you can find any where he has paid her any interest. If so,.
produce them.
By Mr. Harnsberger: I'll do that.
page 71 ~

REDIRECT EXAMINATION

By Mr. Harnsberger:

1-Q. Were the checks delivered to your father on monthly bal~
ance statements?
A. I guess they were.
2-Q. As a matter of fact, you have looked to see if you could
find any checks and have not been able to find any, isn't that correct?
A. Yes, sir.
3-Q. Mr. Herring, in your deposition the other day, Mr. Hammer asked you the following question: "Mr. Herring, please state
whether or not you knew that your father was indebted to Ida F.
Nicholas?" Your answer was as follows : "I found out about a
month before he died. I heard she said that he owed her and I
asked my father about it because I was on a good many bonds for
him and he said he didn't. He said she had a bond but he had been
having to take care of"-in this· paper it is put "it"-"some way;
if anything happened, she had it. He didn't say what the amount
was but if anything happened to him, she had-or she had some
paper, he didn't say it was a bond." Now in that portion of your
answer in which you say that "He said she had a bond but he had
been having to take care of it some way," what is meant by that
"it"?
By Mr. Ruebush: I object to the question: first, on the ground
it is leading; second, on the ground that the attorney is trying to
get the witnesss to change his testimony; third, on the ground
it is improper cross-examination. He was called as
page 72 ~ an adverse witness in this case. It isn't a proper question
on cross-examination.
By Mr. Harnsberger: About three-fourths of Mr. Ruebush's ob-
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jections are without merit because at the time Mr. Herring was
testifying he had been called as an adverse witness and, of course,
I have a right to cross-examine him on that.
A. He said he had been taking care of her, not taking care of
the bond.
By Mr. Harnsberger: That is all.
RECROSS EXAMINATION
By Mr. Hammer:

1-X. Mr. Herring, when was the first time you discovered that
mistake in that evidence, in that answer that you are now changing?
A. I never heard anything about it until-you are the one asking
about it a while ago.
2-X. I didn't ask anything about it a while ago, Mr. Herring.
Who was the first person you discussed changing that statement
and putting in "her" in the place of "it"?
A. I didn't have anything to do with putting "her" in. I don't
know who did it.
3-X. You mean Mr. Harnsberger never called- it to your attention down there or talk with you when he wrote that word along
there?
A. I don't know when he read it.
4-X. Did he call it to your attention at all, at any time, or show
you these papers or tell you what it was?
page 73 ~ A. He showed me my account.
5-X. I'm talking about these papers here. Did Mr.
Harnsberger show you these then?
A. He showed me part of it.
6-X. Didn't he show you right here, Mr. Herring-look right
here, didn't he show you this yery sentence, "He said she had a
bond but he had been having to take care of it some way." Isn't
that when your attention was called to it?
A. No, sir.
7-X. It was not?

By !\fr. Harnsberger: You are the fellow that brought it up.
had forgotten that I wrote that in.

I
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By Mr. Hamrper: I think that is all.
And further this .deponent saith n.ot.
Signature waived.

','

Thereupon, the further taking of depositions was continued
generally.
C. C.
The taking of depositions was resumed on the 15th day of March,
1939, at 2 :15 p. m., pursuant to adjournment, at the same place and
with the same counsel present as heretofore noted, to be read ~
rebuttal evidence on behalf of the claim of Miss Ida F. Nicholas.
I

page 74 ~

IDA F. NICHOLAS, Recalled.

By Mr. Hammer:
1-Q. Miss Nicholas, it has been intimated here, or attempted in
the record to throw some reflection upon the conduct between you
and· W. T. Herring.. Please state to the Court whether or not you
have ever been guilty of any misconduct with Mr. Herring whatever. ·
A. I can swear, if it is on my death bed, I know nothing immoral
of Mr. Herring or any other man.
By Mr. Wyant, Commissioner: Mr. Hammer, what has that
got to do with this debt?
By Mr. Hammer: nothing at all except Mr. Harnsberger was
trying to claim it ,vas for an immoral consideration.
2-Q. Miss Nicholas, when Mr. Irving Herring was called to the
stand the last time, in answer to a question he made the statement
that he had heard Mr. W. T. Herring tell his grandfather, at one
time, that he owned your place. Has Mr. Herring ever had any
control or ownership of your place whatever?
·
A. Not a thing; not put a penny in it. No one has one cent in
it except my brother and myself. He never has had.
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3-Q. Miss Nicholas, there is also a statement in the record b:y
Mr. Harnsberger about your not having paid the taxes on the not~
or on a note that he claims is in dispute. What have you to say
about that?
A. Well, I paid taxes on all that I got tickets fo~.
4-Q Do you know whether or not this note that Mr.
page 75 ~ Harnsberger referred to has been assessed for taxes or
. not?
A. I don't know. I don't suppose it has, but I don't know.
5-Q. Did you know that it was necessary for you to report any...:_
A. (Interposing) No, I did not know that it would have to be.
6-Q. Were you under the impression that all the taxes that were
necessary for you to pay were those that you got these tickets for?
A. Yes, and they have all been paid.
7-Q. In the event that this note referred to by Mr. Harnsberger
has not been assessed for taxes, are you willing to· pay any taxes
and penalty as provided by Sec. 69 of the Tax Code out of 'the
first recovery, if any, on the indeb.tedness?
A. I am. I want to do what is right.
8-Q. Miss Nicholas, when Mr. Herring testified in this case
sometime ago, lte was asked the following questions and gave the
following answers, on page 52 of the record :
"3-Q. What did you tell her in connection with presenting the
claim?" He's referring now to the note. Answer: "I told her'
she ought to be ashamed to present it." Then the next question
was: "Why?" And Mr. Herring made this statement: "It might
be stuff brought out at the trial she would be ashamed of."
Did Mr. Herring ever make any such statement as that to you?
A. There certainly was not.
page 76 ~ 9-Q. Was there any cause or any reason for him to
have made such a statement?
A. No, sir, there was not. .He always would say, when I would
ask him anything about it-I would say, "If something will happen
to you, then they will put me to the trouble of getting the· money."
And he said, "You will never have any trouble."
10-Q. Mr. V{. T. Herring said that?
A. Yes, sir.
11-Q. I'm talking about Mr. Irving Herring. Did he say there
would nev~r be any trouble?
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A. He said, "If y9u would present that note-he said "they,''
he should have said "we"-you know ·what they'll try to do."
By Mr. Hammer: I think th~t is all.
And further this deponent saith not.
Signature waived.

By Mr. Harnsberger: Are you through?
By Mr. Hammer: Yes, sir.

By Mr. Harnsberger: The only thing I would like to stipulate,
or not necessarily stipulate, but agree to, it will save a lot of
trouble, may the stenographer sign the names of the witnesses to
the. testimony or will you waive signatures or what do you want to
do? We of ten waive, you know, counsel consent to waive signatures. If you don't, I'Il have to get my witnesses
page 77 ~ to sign.
By Mr. Ruebush: I don't see why we can't waivt!.
By the Commissioner: Then it is agreed between counsel that
the signatures of all the witnesses be ,ivaived?
By Mr. Hammer: Yes, sir.
By Mr. Hammer: vVe ·want the record to reflect here that we
move to strike out of the record the evidence of R. J. Williams,
George Scourey, C. J. Hensley, S. E. Davis, and J. N. Miller on
the grounds that it is irrelevant, immaterial, and based on hearsay
evidence.
End of all Depositions.
page 78 ~ STATE OF VIRGINIA,
CITY OF HARRISONBURG, TO-WIT:
I, Herb.ert W. Wyant, a Commissioner in Chai1cery for the
Circuit Court of Rockingham County, Virginia, which court has
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jurisdiction in the City aforesaid, do hereby certify that the foregoing depositions were taken and sworn to before me at the time
and place and for the purpose as set forth in the caption thereto.
Given under my hand as Commissioner in Chancery for said
Court this 15th day of March, 1939.
HERBERT W. WYANT,
Commissioner in Chancery.
page 79 ~ EXHIBITS FILED WITH DEPOSITIONS
OF RESPONDENT
Exhibit I. F. N. No. 1
Harrisonburg, Va., Oct. 19, 1927.
No.......... .
THE NATIONAL BANK OF HARRISONBURG 68-157
$25.00
Pay to the order of W. T. Herring
Twenty five & 100 .................... Dollars
For loan
(Signed) IDA F. NICHOLAS
Paid Oct. 2, 1927
The National Bank
Harrisonburg, Va.
Endorsed by:
W. T. Herring
Pay any Bank, Banker or Trust Co.
Or Order
All Prior Endorsements Guaranteed
STONEWALL BANK
McGaheysville, Va.
68-583
W. A. Yancey, Cashier
Wm. H. Byrd, Cashier
Exhibit 1. F. N. No. 2.
Harrisonburg, Va., Jan. 30, 1931, No ........ .
THE NATIONAL BANK OF HARRISONBURG 68-157
Pay to the order of W. T. Herring
$100.00
One Hundred & 100/ ................... Dollars
For lone.
(Signed) Ida F. Nicholas
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Endorsement :
W. T. Herring.
page 80 / Exhibit I. F. N. No. 3

No.......... .
June 1 1928
To W. T. Herring
For lone.
Balance ................. .
.Deposit. ................. .
Total ................... .
$30.00
This check
Balance ................. .
Exhibit I. F. N. No. 4

No.......... .
June 6 1928
To W. T. Herring
For lone.
Balance ................. .
Deposit. ................. .
Total ................... .
9.00
This check
Balance ................. .
Exhibit I. F. N. No. S

No.......... .
July 17 1927
To W. T. Herring
For lone.
Balance ................. .
Deposit.................. .
Total ............. -...... .
This· check
25.00
Bala11ce ................. .
Exhibit I. F. N. No. 6

No.......... .
May 14, 1930
To W. T. Herring
For lone.
'
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Balance .......... ·-· ..... .
Deposit. ................. .
Total ....•......<.: • • • • • • • • •
This check
30.00
Balance ................. .
page 81 / Exhibit I. F. N. No. 7
No .......... .
July 30, 1918
To W.·T. Herring
For lone.
Bal. brot for'cl: .......... .
Am't deposited ........... .
Total ................... .
Am't this check
25.00
Bal. car' d for' d· .......... ..
Exhibit I. F. N. No. 8
Stonewall Bank
No.......... .
May 28 1928
To W. T. Herring
For lone.
'Balance ................. .
Deposit. ................. .
Total ........... ·........ .
This check
25.00
Balance ................. .
Exhibit I. F. N. No. 9
No.......... .
Oct. 27 1927
To W. T. Herring
For.lone.
Balance ................. .
Deposit. ................. .
Total ................... .
This check
25.00
Balance ............... ~ ..
Exhibit I. F. N. No. 10
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THE NATIONAL BANK OF I:IARRISONBURG
Capital and Surplus $200,000.00
!farrisonburg, Va.
December 18, 1937
Miss Ida F. Nicholas
McGaheysville, Va.
Dear Miss Nicholas:
As requested in your letter of December 14th, we have
page 82 / tried to dig out the information which you requested.
We are enclosing your pass book together with the canceled vouchers.
In regard to the savings account, we find that you transferred
$303.67 from your savings account to your checking account on
February 25, 1920.
You will find listed below the information which you requested in
regard to your checking account :
May 12, 1919 ...................... $190.36
Feb .. 25, 1920 ...................... $500.00
May 31, 1921 ...................... $100.00
Nov. 10, 1922 ...................... $100.00
May 27, 1924 ....................... $65.00
Mar. 23, 1925 ....................... $79.75
May 21, 1929 ....................... $50.00
Aug. 1, 1931. ...................... $100.00
Trusting that this serves your purpose, we are
Very truly yours,
(Signed) S.
S.

J.

PRICHARD

J. PRICHARD, Cashier.

Exhibit I. F. N. No. 11.
Elkton, Va., Jan. 1 1937
$1450.00
1 year after date, I promise to pay to the order of
Ida F. Nicholas .•....................................... ; .
Fourteen hundred fifty & no/100 Dollars .................... .
for value received, negotiable and payable at
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THE. BANK OF ELKTON, INCORPORATED
Elkton, Va.
without offset, and we the drawer and endorsers, each hereby waive
. the benefit of our Homestead Exemption as to this debt, and we
also waive presentment and demand, protest and notice of dishonor,
and agree that, without notice, the time of payment hereof may be
extended the drawer, and, in the event that this note is not paid
at maturity and the same is placed in the hands of an attorney for
collection, we further agree to pay an attorney's fee of 10% on
the principal amount thereof, and all other costs incident to said
collection.
· (Signed) W. T. HERRING,
~ Elkton, Va.
Credit the drawer.
No ............ .
Due .......... .
page 83
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Exhibit I. F. No. No. 12.
STONEWALL BANK
McGaheysville, Va.

In Account With
Miss Ida F. Nicholas
McGaheysville, Va.

Dr.

STONEWALL BANK
In Acct. with

1926
Feb. 1 To deposit
May 17 To deposit

MISS IDA F. NICHOLAS, Cr.
McGaheysville, Va.
1926
$1.00
$25.00 March 4 Check out
17.00 March 27 C. Mail Order Co. 1.25
1.25
Apr. 6 Jessie M. Good
Apr. 15 Sears, Roebuck & Co. 2.49
May 3 Paul Bryant
6.05
May 17 By Balance
29.96

42.00
May 17 To Balance

29.96 1926

42.00
3.00
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July 22 Deposit

July 11 W. T. Herring
4.00 July 22 By balance

33.96

33.96
1926
July 22 To Balance
Sept. 20 To Deposit
Oct. 22 To Deposit
Dec. 13 To Deposit
1927
Feb. 10 To Deposit

Amt. f'w'd
1927 Am't F'w'd
Mar. 1 To Deposit

1926
15.96 Sept. 20 S. V. Shifflett
, 18.04
4.16
30.00
10.00 ·
$78.16

f'w'd

45.06

$78.16
62.50

Amt. f'w'd

45.06
2.25
2.25
1.20
5.00
84.85

-

Vv. T. Herring
Apr. 20 By Balance

$140.66 .

140.66

Amt. F'w'd

30.00
4.26
5.65
3.00
2.15

1927

page 84 ~ 1927
Apr. 20 To Balance
July 18 To Deposit
Aug. 16 To Deposit
Feb. 11 To Deposit

15.00
15.96

84.85
17.01
2.80
1.45

106.11
106.11

9.69
2.30
5.98
6.50
2.38
2.95
2.15
3.85
1.45
5.60
1.20

F'w' d
Amt. F'w'd
Feb. 29 By Balance

$106.11

44.05
44.05
5.40
56.66
$106.11

George S. Harnsberger, Admr., vs. Ida F. Nicholas
1928
Feb. 29 To Balance
May "6 Dept.
July 16 Dept.
Oct. 12 Dept.
1929
Feb. 9 Dept.
Mar. 1 Dept.
May 4 Dept.
July 20 Dept.

see next page
1929
July 20 To Balance
Oct. 5. To Deposit
Dec. 13 To Deposit
1930
Apr. 17 To Deposit

56.66
10.00
5.00 Apr. 30 Harry L. Cass
10.00 May 14 vV. T. Herring

81

2.95
30.00

10.00 June 3 W. T. Herring
9.00
1.46
5.00
Checks enclosed, not listed32.77
5.00
28.40
July 20 By Balance
103.12

103.12

28.40
10.00

4.89
1.29
1.28

5.0020.00

1930
Feb. 10 W. T. Herring

1.17
1.00
1.95
1.43
1.40
12.00
1.25
·.78
9.30
2.98

5.95
June 14 To Balance
63.40 ·
June 14 To Balance
page 85 ~ Aug. 27 Deps.
Oct. 16 To Dep.
Oct. 23 To Dep.
Nov. 17 To Dep.

1930
15.73 Aug. 22 To Dr. Miller
5.00
20.00
20.00
5.00

1.00
15.73

63.40
5.00
1.22
1.00
1.25
2.15
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1.00
March 10 W. T. Herring
April 2 W. T. Herring

May 21

Fwd.

vV.

T. Herring

1.50
. 5.00
5.33
1.00
5.00
2.50
1.86
5.00
1.00
3.20·
1.45
. 2.00

65.73

Fwd.

46.46

65.73
.02

Amt. Fwd.

46.46
1.00
.93
1.50
1.00
2.67

1932,

Feb. 9 )'o amt.-Fwd.
Over Draft

1.6a
4.00
4.12
3.07

1932
Mar·. 19 To Deposit
10.0.0
Sept. 14 To Deposit
5.00
1933
Jan. ·10 Dep.
5.00
:March 30 Dep.
4.64
· .73
Aug. 21 Dep.
Nev. 22 Dep.
1.97
page.86 ~ Exhibit I. F. N. No. 13.
No .......... .
May 18 1936

Over Draft

.02
3.56
4.42
2.01
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To W. T. Herring
For lone
Bal. bro't for'd ................. .
Amt. deposited ................ .
Total ........................ .
Am't this check. . . . . . . . . . . . 30.00
Bal. car' d for' d................. .
Exhibit I. F. N. · No. 14.
THE NATIONAL BANK OF HARRISONBURG
HARRISONBURG, VA.

DR.
1923
Nov.
Dec.
Dec.

CR.
In account with Miss Ida F. Nicholas
1924
22 Balance
81.37 Jan.
Wm. Spector & Br.
1.40
50.00
6 Dep.
Chas. Wm. Stores
1.00
7.00
Sears, Roebuck & Co. 2.35 ·
26 Dep.
Feb. 8 Ella V. Baines
1.00
Feb;. 18 Nat. Cloak & Suit Co. 1.77
Feb. 20 Lane Bryant
1.00
Mar. 24 'Geo. H. Mullen Co. 1.00
5.00
Mar. 26 Cash
65.00
Mar. 26 W. T. Herring
· Balance
58.85
138.37

1924
May
June
Sept.
Nov.
Nov.

27 Balance
9 Dep.
16 Dep.
17 Dept.
2~ D~pt.

Total Deps.
Less Checks
1924
Dec. 20 Balance
Dec. 22 Dep.

138.37

58.85

.10.00 Dec. 22 Mr. Taliaferro
7.44

13.00

10.00
4.35
90.64
4.69
1924
85.95 Dec. 22 Cash
50.00 Dec. 22 J. W. Talia£erro
1925

5.00
13.00

84

· Supreme Court of Appeals of Virginia
Feb. 7 Sears, Roebuck
Balance
135.95

page 87 ~ 1925
Feb. 18 Balance
Feb. 19 Dpt.
June 8 Do

114.45
15.00
10.00

Total Deposits
Less Checks

139.45
87.45

Balance

$52.00

1925
June 8 Balance
Nov. 16 Dep.

52.00
80.00

Total Deposits
Less Checks
1925
Nov. 17 Balance
1926
Feb. 15 Dep.
April 15 Dep.
June 18 Dep.
Total Deposits
Less Checks
1926
June 25 Balance
Dec. 2 Dep.
July 30 Dep.
1928
Jany. 10 Dep.

132.00
-16.09

115.91
3.09
10.00
30.00
159.00
48.52
110.48
20.00
5.00
30.00

Total Qeposi ts
Less Checks

165.48
55.00

Balance

110.48

3.50
114.45
135.95

George S. Harnsberger, Admr., vs. Ida F. Nicholas
1928
Jany 10 Balance
Total checks
1929 Dec. 5 Balance
Dec. 6 Dep.
Dec. 30 Dep.
1930
Jan. 8 Dep.
Jan. 8 Dep.
Dec. 21 Dep.
Total Deposits
Less checks

110.48
53.50
56.98
30.00
5.00
30.00
.02
28.00
150.00
100.00

1931
page 88
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Dec. 21 Balance
Total Deposits
1932 Less checks

Dec. 8 Balance
Feb. 2 Dep.
Mch. 29 Do
Apl 3 Do
1934
Dec. 19 Dep.
1935
Mar. 5 Dep.
July 15 Dep ..
Oct. 30 Dep.
Nov. 19 Dep.
Total Deposit
Less checks
Nov. 19 Balance
1936
Feb. 7 Dep.
Total Deposits

50.00
50.00
25.79
24.21
5.00
11.59
1.00
15.00
47.00
4.00
25.00
20.00
152.80
88.70
64.10
31.48

95.58

85
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Less Checks

1935
Feb. 7 Balance
1937
Nov. 26 Dep.
1936
Aug. 7 Dep.
Nov. 14 Dep.
1937
Mar. 23 Dep.
Jun. 19 Dep.
July 7 Dep.
Aug. 6 Dep.
Aug. 31 Dep.
Nov. 8 Dep.
Total Deposits ,
Less checks

225
93.33
J0.00
20.00
25.00
17.00
.10.00
10.00
10.00
10.00
8.52
233.85
143.02

1937
Nov. 26 Balance
Less ck.

90~83
6.00

Dec. 10 Balance
June 10 Dep.
Aug. 6 Dep.

84:83
47.00
,60.no

Total Deposits
Less checks
1938
Dec. 13 Balance

rn1.:83
121.08

70.75

page 89 } Exhibit I. F. N. N·o. 15.
Savings Account

No. A

141

THE PEOPLES BANK, INC. OF HARRISONBURG, VA.

Ge(?rge S. Harnsberger, Admr., vs. Ida F. Nicholas
DR.

-87

CR.
In Account with Miss Ida F. Nicholas

1917
Sept.
Sept.
1918
Mar.
Sept.
1919
Mar.
May

12 Dep.
30 Int.

105.00
.16

31 Int.
30 Int.

1.27
1.59

31 Int.
12 Int.

1.62
190.36

1919
May 12 Balance
Sept. 30

300.00
3.67

1920
Feb. 25 To ck. account 303.67

Deposits

303.67

303.67

page90 ~PLEA OF THE. STATUTE OF LIMITATIONS
FILED BY GEORGE S. HARNSBERGER,
ADM'R OF W. T. HERRING
. Geo. S. Harnsberger, Adm'r. of the estate of W. -T. Herring,
comes and says that the supposed cause of action of Ida F. Nicholas
against the estate of W. T. Herring, as set up by her in her an-;
swer and depositions in the above entitled suit is founded on an
alleged oral contract and that the same did not accrue to the said
Ida F. Nicholas at any time within three years next before the
entrance of the decree of reference in the above entitled cause, towit: Nov. 25, 1938, in the manner and form as the said Ida F.
Nicholas hath complained. And this the said Ad.ministrator of the
said W. T. Herring is ,ready to verify.
GEO. S. HARNSBER.GER,
Administrator of \V. T. Herring, deceased.
Feb. 3, 1939.

page 91
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Class Two, Continued:
Ida F. Nicholas: The debt of Ida F. Nicholas, evidenced by a
·note of W. T. Herring, dated January 1, 1937, payable to Ida F.
Nicholas ten years after date, representing a loan made to W. T.
Herring by said Ida F. Nicholas, which said note, after the death
of vV. T. Herring, was altered by the said Ida F. Nicholas, the
payee therein, by erasing and altering the due date of said note so
as to read "due one year after date" and, therefore, this being a
material alteration as categorically recited in Section 5687 of the
Code of Virginia; and being a material alteration, is void as conclusively provided for in Section 5686 of the Code of Virginia.
Your Commissioner finds that the preponderance of evidence adduced in this case shows that W. T. Herring had borrowed from
Ida F. Nicholas, and was indebted to her in the sum of $1,450.00,
as of January 1, 1937. The authorities examined by your Commissioner would haYe given Ida F. Nicholas the right to institute
a suit in Equity, before she changed or altered the note, to correct
the mistake and error of the maker in the due date of said note.
That was not done in this case and your Commissioner disallowed
her claim.
'
Counsel for Ida F. Nicholas, as well as counsel for the vV. T .
. Herring Estate, have made a thorough examinapage 92 ~ tion of authorities on this subject and have ably and
well argued the case, both orally and by briefs before
your Commissioner; and while not free from doubt in his mind, he
is opinion that the weight of authorities is with his findings as
hereinbefore set out.
.
The record in this case discloses the fact that Ida F. Nicholas
was not the complainant, but was impleaded by the complainant,
and she filed her answer, asserting her claim of $1,450.00 against
the estate of W. T. Herring, without relying on her note that she
had altered .. If there is any merit in her position in this respect,
the plea of the Statute of Limitations filed by the Administrator of
W. T. Herrtng, deceased, would be good.
Her claim has caused your Commissioner considerable trouble
in reaching his decision.

EXCEPTION TO COMMISSIONER'S REPORT
FILED BY IDA F. NICHOLAS
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Ida F. Nicholas excepts to Master Commissioner H. vV. Wyant's
report filed in the above styled cause on June 9, 1939, as follows:
( 1). In that the said Master Commissioner failed to find that
the W. T. Herring Estate owes Ida F. Nicholas the sum of Fourteen Hundred and Fifty Dollars ($1450.00), plus interest thereon
from January 1, 1937;
( 2) In that he· failed to allow the claim of Ida F. Nicholas for '
the sum of Fourteen l{undred and Fifty Dollars ($1450.00) plus
interest as alleged against the estate of W. T. Herring, deceased.
IDA F. NICHOLAS
By CHARLES A. HAMMER, of Counsel.
page 93 ~

OPINION OF COURT

On exception to Commissioner Wyant's report.
This suit was instituted by George S. Harnsberger as administrator of W. T. Herring, deceased, and as attorney-in-fact for W.
I. Herring, the sole heir at law of said vV. T. Herring.
The purpose of the suit is to secure the guidance of the Court
in the administration of the trusts assumed by complainant. Ida
F. Nicholas, who was made a party defendant along with W. I.
Herring and the Central Chemical Corporation of Virginia, without
demurrer-or exception to the bill, filed her answer. The allegations ·
in the bill so far as they relate to the defendant Ida F. Nicholas,
are contained in the following quoted paragraphs.
·
"That one Ida F. Nicholas has presented a claim against said
estate for the sum of ONE THOUSAND FOUR HUNDRED
AND FIFTY DOLLARS ($1,450.00), which is alleged to be evidenced by a note dated January 1, 1937, made by the said W. T.
Herring, payable to the said Ida F. Nicholas one year after date.
That your complainants are informed and allege that said note, as
written· and executed by the said W. T. Herring, was payable ten
years after elate, without interest, and that shortly after the death
of said W. T. Herring the said Ida F. Nicholas wrongfully altered
and changed the '10 years' to read '1 year,' which alteration was a
material alteration wrongfully made, and such alteration renders
said note null, void, and unenforceable."
The bill in its prayer, asks for no specific relief
page 94 ~ as to this claim.
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Defendant in her answer "admits that she has presented her claim for FOURTEEN HUNDRED AND FIFTY DOLLARS ($1;450.00) as alleged, but denies that the facts connected
with the said indebtedness are as alleged in the bill; but to the contrary, alleges that over a long period of time to his death," said
Herring owed her said sum of money; that during a period of
six years. or more said W. T. Herring "was in the habit of giving
his respondent a note for the said sum during the first part of each
year as evidence of his indebtedness to her, said notes bearing date
January 1st and being due and payable one year after date. That
on or about January 1, 1937, .said \T'i/. T. Herring again requested
this respondent to again extend his time within which to pay the
said indebtedness for another period of one year; that she agreed
to this and Herring prepared the note ref erred to in the bill, while
she was out of the room, placed it on the table and took the old
note with him : that she later put the note in a drawer· and did not
discover that "the figure '10' appeared before the word 'year' " until
after the death of Herring; and denies that there was any wrongful alteration, and alleges "that the erasing of the ought after the
one was made without any wrongful or fraudulent intent," and that
said ·note "was not given or accepted as payment of said indebtedness, but solely as evidence of the debt due her by said Herring."
Incidentally by placing note under a glass it appears· that there was
no alteration in the word year, it never was "years" as alleged in
the hill.
By decree of November 25, 1938, the cause was ref erred to Commissioner to ascertai~ : ( 1) The amount and character
page 95 ~·of the unadministered assets. (2) The outstanding Liabilities. ( 3) A payroll showing how said assets in hands
of the administrator and the attorney-in-fact should be disbursed.
( 4) Any other pertinent matter.
Acting under this decre~, commissioner Wyant made and filed
his report under date of June 9, 1939, and with this report returned depositions of witnesses taken in the hearings before him. To
that report Ida F. Nicholas by counsel excepts as follows:
" ( 1 ) In that the said master commissioner failed to find that
the Vv. T. Herring Estate owes Ida F. Nicholas the sum bf FOURTEEN HUNDRED AND FIFTY DOLLARS ($1450.00), plus
interest from January 1, 1937;
( 2) In that he failed to allow the claim of Ida F. Nichol~s for
the sum of FOURTEEN HUNDRED AND FIFTY DOLLARS
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($1450.00) plus interest as alleged against the estate of W. T.
Herring, deceased."
·
The portion of the report to which said exceptions apply is found
on pages 13 and 14 thereof and is as follows:
"The debt of Ida F. Nicholas, evidenced by a note of W. T. Herring dated January 1, 1937, payable to Ida F. Nicholas, ten years
after date, representing a loan made to W. T. Herring by said Ida
F. Nicholas, which said note, after the death of W. T. He~ring,
was altered by the said Ida F. Nicholas, the payee therein, by erasing.and altering the due date so as to read 'due one year after date,'
and, therefore, this being a material alteration as categorically recited in Section 5687 of the Code of Virginia; and being a mater\al
alteration, is void as conclusively provided for in Section
.
page 96 ~ 5686 of the Code of Virginia.
'°'Your Commissioner finds that the preponderance of
evidence adduced in this case shows that W. T. Herring had borrowed from Ida F. Nicholas, and was indebted to her in the sum
of FOlJRTEEN HUNDRED AND FIFTY DOLLARS ·($1450.00), as of January 1, 1937. The authorities examined **would
have given Ida F. Nicholas the right to institute a suit in Equity,
before she changed or altered the note, to correct the mistake and
error -of ·the maker in the due date of said note. That was not
done in this case and your commissioner disallowed her claim.
"The record in this case discloses the fact that Ida F. Nicholas
was ·not the complainant, but was impleaded by the complainant,
and she filed her answer, asserting her claim of FOURTEEN
HUNDRED AND FIFTY DOLLARS ($1450.00) against the
estate of W. T. Herrin·g, without relying on her note that she had
altered. If there is any merit in her position in this respect, the
plea of the Statute of Limitations filed by the Administrator of
W. T. Herring, deceased, would be good."
The Bill does not allege that the alteration of said note by Ida
F. Nicholas was fraudulently made with the intent to gain an imnroµer advantage but only alleges that it, was "unlawfull)' made."
Nor does the commissioner find, according to his report, that there
was any fraudulent intent or purpose on the part of Ida F. Nicholas
in making the alteration. On the contrary by reference to second
paragraph above quoted, it appears that he found from
page 97 ~ the evidence adduced that she made the alteration without
any intention to defraud- and under a mistake of right.
· In this connection he holds that she had the right, before making
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. the- alteration, "to institute suit in equity" to correct the mistake and
error of the maker in the due date of said note.
No exception was taken by complainant to this finding, nor the
finding by the commissioner that W. T. Herring was indebted to
Ida F. Nicholas in the sum of FOURTEEN HUNDRED AND
FIFTY DOLLARS ($1450.00) as of January l, 1937.
In the third paragraph quoted supra., the commissioner recognized the fact that Ida F. Nicholas asserted her claim without relying on the altered note and said : "If there is any merit in her
position in this respect, ( evidently meaning her right to re<!over
on the original debt which was the consideration of the altered
note) the plea of the Statute of Limitations filed by the Administrator of W. T. Herring, dec~ased, would be good."
From this it would appear that the commissioner never definitely
passed upon the right of Ida F. Nicholas to recover upon the original consideration for which the altered note was given, even though
it had not been made to appear that the alteration had been fraudulently made, and notwithstanding she, in her answer to the bill by
which she had been impleaded, and by the evidence she has presented, seeks to recover on the consideration of said note. He
does, however, find that the preponderance of the evidence "shows
that W. T, Herring had borrowed 'from Ida F. Nicholas, and was
indebted to her in the sum of FOURTEEN HUNDRED AND
FIFTY DOLLARS ($1450.00), as of Januar:y 1, 1937. To
so hold, he must have further found that evidence
1;age 98 } other than the testimony of Ida F. Nicholas herself, sufficient to support her ·right to recover upon the claim
asserted and testified to by her, had been adduced.
The corroborative evidence-excluding the altered note-tends
strongly to support the facts alleged .:1.nd testified to, which are es- .
sential to establish the existence of the debt claimed and when the
commissioner found that W. T. Herring was. indebted to Ida F.
Nicholas as of January 1, 1937, in the sum of FOURTEEN HUNDRED AND FIFTY DOLLARS ($1450.00), he did not err. I
do not think it necessary to recite the evidence or any part of it.
The testimony of V\T. I. Herring and J. M. Hammer and the checks
and check stubs corroborate her testimonv. See Tiniberlake v.
Pugh 158 Va. 397-\1\That is corroborative· evidence.
However, I am of the opinion the commissioner did err when
he held that said indebtedness was barred by limitation. Th~ debt
became due and payable January 1, 1937-the date of the altered
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note which was given in renewal of a note falling due on that date.
Applying the Statute of Limitations it is evident that the time limitation fixed by statute has not yet expired.
This leaves open the question whether or not Ida F. Nicholas
can recover upon the original consideration for which· the altered
note was given, even though she may be precluded from recovering on that instrument itself.
The prepondering weight of authority is that she can, unless it
be made to appear that the alteration-if material and unauthorized-was made with fraudulent intent.
In the case at bar no fraud is charged, nor does the
page 99 ~ commissioner base his finding on any such intent on the
.part of Ida F. Nicholas in making the alteration; nor,
as I view the evidence, is any such intent proved. On the contrary
the alteration appears to have been made by her under the mistaken
idea that she had the right to make the alteration in order to make
the note conform to true understanding as to when it was to fall
due.
The authorities on this question are found 'in the cases cited and
quoted from below.
.
Effect on rights claimed under Instrument, 1-R.C.L. p. 1003,
Sec. 34-"It is well established that, so far as regards the instrument itself, the. unauthorized alteration of a written agreement in
a material part, by one of the parties thereto, precluded him from
claiming any advantage thereunder. Such an alteration so vhiates
the instrument that no recovery may afterward be had it as altered.
This general rule, however, had reference only to the effect of a
material unauthorized alteration upon the instrument itself, without
regard to whether, notwithstanding such alteration, recovery may
be had upon the original consideration for which the .instrument
was given or upon the contract evidenced by such instrument, nor
does the application of such rule always necessitate the exclusion
of the altered instrument as evidence." 3 Leigh 250-Newall v.
Mayberry.
Idem. Sec. 36 p. 1005 : Recovery on Original Contract or Consideration.
"vVhile ** the intent or motive which a material alteration in an
instrument was made is of little or no moment in determining the effect · of such alteration on the instrument,
page 100 ~yet the intent or motive prompting the change may be
of the greatest importance in determining whether the
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right of recovery upon the original consideration for which the
instrument was given is effected by the alteration .. The rule as to .
the vitiating effect ** is founded on public policy, and in order to
preserve the integrity of legal instruments by taking away the temptation to tamper with them, the law goes still further, and,. where
there is an31 fraudulent intent, forbids the party responsible for such
change to recover upon the original consideration,**. If, however, the alteration was 1.vithout fraudulent int.ent, while the instrument itself is invalidated thereby, yet it is well settled that the
right to recover on .the original consideration remains. Although
the identity of the instrument may be destroyed, it will not operate
to -cancel the debt of which the instrument is merely evidence***.
Thus, if the holder of a promissory note makes a material alteration after it is executed, but without any intention to defraud and
in the belief he had the right so to alter it in order to conform **
to the original agreement of the parties, such alteration does ,not
. deprive the holder of the right, on the maturity of the note, to elect
to disregard it and to sue on the original obligation, there being no
. evidence that the note was accepted as payment thereof." 2 Am.
Jur. p. 623.
Also 3 R.C.L. p. 1112-Sec 326 under title Bill and Notes"The cases seem harmonious upon the proposition that where an
. alteration is made under an honest mistake of right, and not fraudulently and with a view to gain an improper advantage, a recovery
may be had upon the legal renewal consideration of the instrument."
page 101 ~ 3 C. J. S. pp. 914 and 915 to same effect-citing in
notes the Kansas case of Holloway v. Gano 262 p. 573
where said, "In a suit on a note where one of the defenses is ma..
terial alteration by erasure, and the only evidence is that it was
altered after delivery, it is permissible and proper to go back with
the pleadings and proof to the question of indebtedness, if any,
and the evidence thereof by the original note of which the one in
suit is a renewal."
See also: Bmik Gassaway v. James (W. Va.) 143 S. E. 106.
( All underscoring supplied).
68 A.L.R. 969-Idaho State Bank v. Hooper Sugar Company.
This was a suit on an altered negotiable note. After this note had
been executed and delivered it had been altered by raising the interest rate from 6 to 7 per cent. and the words, "The National City
Bank of Salt Lake City at,"-the original pay'ee-,vere erased and
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in lieu thereof the words, ''The Stockgrowers B~nk & Trust Co.,
Pocatello, Idaho" were written in. This was a renewal note.
Th~ court held that the alterations of the renewal note was a
'material alteration, that it affirmatively appeared that the alteration
was intentionally made; that there was no finding by the trial court
that said note was altered with any fraudulent intention; and that
"while a material alteration of a note is a defense to an action on
the instrument itself, in order that such an alteration may be a bar
to recovery on the original debt or consideration, it must appear
that the alteration was made with fraudulent intent.--Citing 1
R.C.L. p. 1005 Sec. 36.
Under these authorities when the commissioner, in face of
the fact that Ida F .. Nicholas elected in this case to
page 102 ~disregard the altered note and prove the original obligation, erred when he refused to allow her claim, simply because the alteration, under the provisions of Code Section 5687,
which alteration under the provision section 5686 vitiated the note
and precludes recovery thereon,-the grounds relied on in the bill
-and in not finding that she was entitled to recover on the original consideration for. which said note was given, with interest
thereon from January 1, 1938.
The exceptions filed to the report of commissioner Wyant are
sustained in all respects except the date from which said debt bears
interest. That date is January l, 1938, and not January 1, 1937.
A decree will be entered carrying this opinion into effect..

H. W·.B.
10/10/39
page 103 ~

ORDER OF COURT ENTERED
OCTOBER 30, 1939
I

This cause came on again this 30th day of October, 1939, to be
heard upon the papers heretofore read, proceedings heretofore had,
upon the report of Master Commissioner H. W. Wyant filed in
'this cause on June 9, 1939, upon the exceptions filed thereto on
June 13, 1939, by Ida F. Nicholas, and was argued by counsel:
Upon consideration whereof and the Court being of the opinion,
for reasons stated in writing and hereby made a part of the record in this cause, that, because of tlie .wrongful material alteration
by Ida F. Nicholas of the note in question, to-wit: the note made
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by W. T. Herring dated Jan. 1, 1937, in the sum of $1,450.00
payable to the said Ida F. Nicholas one year after date, the. said
note is void and of no effect as the basis of the claim or as evidence of the claim asserted by the said Ida F. Nicholas against the
estate of the said W. T. Herring, and that the said Ida F. Nicholas
. is precluded from recovering on said note as such, the Court doth.
so adjudge, order and decree; and the Court being further of the
opinion that the aforesaid alteration .of said note by Ida F. Nichola~
was made by her under the mistaken idea that she had the right to
make the alteration in order to make the note conform to the true
understanding of the parties thereto as to when said note was to
fall due and that the evidence in this case is sufficient to establish
the existence of the claim asserted in this cause by Ida F. Nicholas,
and that the claim is not barred by the statute of limitapage 104 ~tions, and that the said Ida F. Nicholas has the right to
recover on the original consideration for which said note
was given, the Court doth adjudge, order and decree that the said
exception filed to said report by Ida F. Nicholas be and the same
is hereby sustained and the claim of the said Ida F. Nicholas in
the sum of $1,450.00, with interest thereon from Jan. 1, 1938, at
the 'rate of six per cent per annum and her costs in this behalf expended be and the sari1e is hereby established as a debt binding the
estate of the said W. T. Herring, and the said report of Master
Commissioner H. "vV. Wyant, as thus modified, be and the same is
in all respects hereby ratified, approved and confirmed.
The defendant, Ida F. Nicholas, by counsel, excepts to the holding' of the Court that the said $1,450.00 note is void and of no
effect as the basis of her claim and is not admissible as evidence
of the· claim asserted by her against the Estate of W. T. Herring.
The Court doth further adjudge, order and decree that this cause
be and the same is hereby recommitted to Master Commissioner
H. W. ·wyant with instructions to make, a -pay-roll showing how
the funds now in the hands of Geo. S. Harnsberger, Administrator of Vv. T. Herring, and in the hands of Geo. S. Harnsberger,
Attorney in Fact for W. I. Herring, or to come into his hands in
either capacity, should be paid out, but before proceeding to exe- '
cute this reference said Master Commissioner shall give five days
notice in writing to counsel of record of the time and place of
executing the same.

George S. Hamsh>erg.er., Aclmr., vs. ilcla F. Nichola:s
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page 105 ~ST ATE OF VIRGINIA,
COUNTY OF ROCKINGHAM, TO-WIT:
I, J. Robert Switzer, Clerk of the Circuit Court of ~0c~i!flgham
County., .do certify that the foregoiqg is a true transcdpt of the
record in the above entitled cause of W. T. Herring's Administrator, etc. V; W. I. Herring, etc.; and I further ce.rtiff that motice
r:equired in case of cl;P,peal was duly given by counsel for the cQ111plainants to Ida F. Nicholas, defendant therein.
Given under my hand this 30th day of January, 1940.

J.

ROBERT SWITZER,
Clerk of the Circuit Court of
Rotkingham County, Virginia.

Transcript .Fee, $32.10.
A Copy-Teste.:

M. B. WATTS, Clerk.
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