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IN 'rHE

·Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2316
,TUNE PENOSO, Plaintiff in Error,
1,er.ms
D. PENDER GROCERY COMP.L'\.NY, A CORPORATION,
Defendant in Error.

PETITION FOR ·wRIT OF :mRROR.

To the Honorable Just-ices o.f Said Cou,-rt:
Your petitioner, June Penoso, respectfully represents:
That she is aggrie,Ted by the final judgment of the Circuit Court of the City of Portsmouth, Virginia, entered on the
24th day of April, 1940, in which a verdict of t.11e jury in her
favor against the. defendant in the amount of Five hundred
($500.00) dollars was set aside and ·final judgment was ent~red for said defendant.
The parties to these proceedings will be designated "Plainti~'' and "Defendant" as they appeared in t.he Trial Court.
2>!{,

o!(<FORE"\VOUD.

Mrs. ,June Penoso instituted her suit bv notice of motion
and claimed damages of FiYe thousand "'($5,000.00) dollars
for injuries to her person and damages to her automobile,
resulting from the negligent operation of a truck of D. Pender Grocery Company on the 14th day of December, 1939,
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about 8 :30 P. M. Mrs. Penoso was driving her automobile
north on Chestnut Street, and the defendant's trueJr was
traveling west on ,County Street in the City of Portsmouth,
Vi-rg·inia.
FACTS.
Thi's accident happened on the northeast corner of Chestnut and County Streets. Plaintiff, who was twenty-two years
of age, was traveling north on Chestnut Street. Defendant's
truck was tra:veling west on County Street. When plaintiff
reached the southeast corner she saw a lot of pec;>ple standing
around, came to a complete stop, saw that the street was
clear of moving traffic except for defendant's truck, which
was more than half the block east of Chestnut Street, on
County Street, traveling west (R., p. 24). She started across
County Street and when the front of her automobile was beyond the northern curb, the truck in attempting to make a
right-hand turn into Chestnut Street ran into the right side
of the automobile between the door and rear (R., pp. 25,
3... 26, 27, 28). Plaintiff ""suffered a dislocated shoulder,
bruise on the left side of her forehead. scratches on lier
face. cheek and elbow, and an injury to her abdomen. She
began menstruating and continued a steady flow for five
weeks (R., pp. 11, 12, 30, 31). She still suffers from irregular
menstruation, suffers violent headaches and very nervous,
and if her menstrual condition does not clear up very soon,
· shp will have to undergo an abdominal operation (R., p. 13).
Her doctor's bill at the time of the trial was Fifty ($;50.00)
dollars (R., p. 12), damages to her automobile One hundred
seventy-three dollars and ($173.09) nine cents (R., p. 18).
PROCEEDINGS.
The plaintiff rested her case and the defendant refosed
to offer any evidence. Court order (R., p. 5).
-"Mr. Kyle: We do not care to offer ~ny evidence.
'' The Court: You submit the case on the evidence a~ is?
''Mr. Kyle: Yes, sir.
'' The Court: Then both sides rest'' (R., p. 58).
The plaintiff tl1cm offered irn,truction 1-P, submitting to
the jury the quest.ion of defendant's negligent failure to keep
a proper lookout, and the question of plaintiff's contributory
negligence, if any, which the Court refused and the plaint.iff
P.xcepted (R., p. 58).

June Penoso, v. D. Pender Grocery Co.

3

Plaintiff then asked the Court to instruct -the jury on the
question of defendant's negligence in failing to properly
4,.. steer *his automobile, as well as the contributory negligence of plaintiff, if any, which the Court refused to do
and the plaintiff excepted ( R., p. 59).
Plaintiff then asked the Court to instruct the jury on t.he
question of right of way, as well as contributory negligence
of the plaintiff, if any, which the Court refused to do, and
the plaintiff excepted (R., p. 59).
Defendant then moved the Court to strike plaintiff's evidence on the ground tha.t the plaintiff, by her own evidence,
is guilty of gross contributory neglig·ence and primary negligence, which motion the Court granted and the plaintiff excepted, and the Court on its own motion instructed the jury:
"Th.o Court instructs the jury that there is no evidence
before them on which they can bring in a verdict for the
plaintiff." To which plaintiff excepted (R., p. 60).

'rhe jury disregarded the Court's instruction and returned
a verdict for the plaintiff for Five hundred ($500.00) dollars
(R., p. 61).
Because of the Court's instruction, the jury returned a
verdict which was wholly inadequate and the plaintiff then
moved the Court to set aside the jury's verdict as to damages only and to impanel a jury for the purpose of assessing
the damage. The Court refused this motion and the plaintiff excepted (R., p. 62).
The def end ant then moved tl1e Court to set aside the verdict of the jury as contrary to the law and evidence and enter
final judgment for the defendant, which motion was granted
by the Court and the plaintiff excepted (R., p. 62).
~ AS.SIGN:MENT

OF ERRORS.

1. The Court erred in refusing to g-rant instructions 1-P,
2-P and 3-P.
2. The Court erred in instructing the jury that there was
no evidence on which to find a. verdict for plaintiff.
3. The Court erred in refusing to set aside the jury verdict as to damages only and impaneling a jury to assess the
damages.
4. 'rhe Court erred in setting a.side the· jury verdict and
ente1-in~ fina] judgment for the defendant.

4
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.ARGUMENT.

Assignment of E1·ror No. 1.

The jury, by their verdict, having found that the defendant was guilty of negligence and that the plaintiff was free
from contributory negligence, it is needless to press Assignment ·of Error No. 1.
Assignment of Error No. 2.

The facts are set forth in this petition and it is quit~ apparent from them that this instruction was erroneous. Just
how the Court concluded that the plaintiff was negligent as
a 'lno.tter of law,I do not know.
In Blashfi.eld Cyclopedia of ...t\.utomobile Law and Practice,
Perinanent Edition, Volume 10, page 286, section 6619, it is
said:
*''Usually the question of the negligence of a motorist
approaching, entering, and attempting to cross an intersection at a time when another automobile or vehicle is
approaching on a cross street is for the jury."
6""

This textbook cites cases from practically every state in
the union, including· the case of Scott. v. Cunnin,qham, 161 Va.
367, 171 S. E. 104, in which Mr. Justice Hudgins said:
''In- view of all the evidence and the circumstances surr~mnding the parties, to single out one· specific act, or omission. and tell the jury that this particular thing was negligence as a matter of law, was highly prejudicial. Whether
or not Scott was guilty of negligence was a question for the
jury, not the court.' '
In the ease of Vir_qinia Electric and Power Cornpany v. McCa7cb, 166 Va. 152, 184 S. S. 244, it is said:
'' There are two assignments of error inl each case: First,
that the driver of the McCaleb automobile was guilty of contributory negligence as a matter of law; and, second, that
the doctrine of the last clear chance had no applfo.a.tion, and,
even if it did apply, it was improperly defined in instruction
1. offered by the plaintiff a.nd granted by the court.
"We have carefully considered the evidence in the cases,
ancl are of opinion that the qu.estion of the contributory neg-

'II.,
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ligence of the operator of the McCaleb automobile was one
Jor the jiiry, and that it wa.s submitted to the jury under
proper instructions.''
.Assignment of Error No. 3.

Plaintiff suffered severe injuries, she has been menstruating almost continuously since the happening of the ae7• cident, she *may have to have an abdominal operation,
she has already incurred a medical bill of Fifty ($50.00)
. dollars, and damages to her automobile of One hundred
seventy-three dolla.rs and ($173.09') nine cents, she is still
suffering with severe heada.ches and backaches and her shoulder is still bothering her. She has been, and is now, under a
physician's care.
A verdict- of Five hundred ($500.00) dollars is plainly inadequate and must have been the result of the Court's instruction, the jury could not ~llow the plaintiff to leave a
court of justice without giving her some damag-es, where
she was without fault and the defendant was solely responsible for the accident.
Assignment of Error No. 4.

This assignment of error is so interlocked with the second
assignment of error that what has been said in that connection is equally applicable to this assignment and the authorities cited there apply with equal forc.e to this assignment of error.
It is respectfully submitted that the Court erred in refusing to set the jury's verdict aside as to damages only, and
impanel a jury to assess the same and/or in setting aside
the jury's verdict in favor of plaintiff and in entering final
judgment for the defendant, and that this Court should set
aside the final judgment in favor of defendant and remand
this case to be tried as to dama~;es only or reinstate the jury's
verdict in favor of plaintiff.
· 8*
*Oral argument on this petition is requested.
This petition is adopted as petitioner's brief, and a
copy thereof was delivered to Venable, Miller, Pilcher and
Parsons and Mr. James :M. Robertson on the 13th day of
May, 1940.
Your petitioner prays that a writ of error and supersedeas
may be granted her; that the said final judgment of the Trial
Court. be set aside, and that this case be remanded to be tried

I
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as to damages only, or that the jury's verdict in favor of
plaintiff be reinstated.
And your petitioner will ever pray, etc.
JUNE PENOSO,
·By A; A. BANGEL,
Counsel.

9*

*I, the undersigned attorney at law, practicing in the
Supreme Court of Appeals of Virginia, do certify that in
my opinion the judgment complained of in the foregoing petition should be reviewed a.nd reversed by the Supreme Court
of Appeals of Virginia.
Given under my hand this 13th day of May, 1940.
A. A. BANGEL.
Received J\fay 14, 1940.

M. B. W A.TTS, Cllerk.
t.Tune 5, 1940. Writ of error and supersedeas awarded by
the court. Bond $300.
M. B. W.

RE·CORD
VIRGINIA:
Pleas before the Circuit Court of the City of Portsmouth,
at the courthous_e thereof, on the loth day of May, 1940.
June Peneso,
V.

D. Pender Grocery Company, a corporation,

·UPON A MOTION TO RECOVER MONEY.
Be it remembered, that heretofore, to-wit: in the Clerk's
Office of the Circuit Court of the City of Portsmouth, on the
15th day of January, 1940, came the plaintiff, by counsel, and
filed her notice of motion, which is in the words and figures
following, to-wit:

\.
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To: D. Pender Grocery Company,
Norfolk, Virginia.
TAKE NOTICE, that I shall on the 26th day of :B,ebmary,
l940, at 10 :30 A. 1'1I., or soon thereafter as I can be heard,
move the Judge of the Circuit Court of the City of Ports.r.µouth, Virginia, at the courthouse thereof, for a judgment
· and award of execution against you for the sum of
page 2 } Five- Thousand ($5,000.00) dollars, which sum of
money is due the· undersigned for this, to-wit:
·
':that heretofore, to-wit: on the 14th day of December, 1939,
you owned, operated and controlled a. truck which was being
driven in a westerly direction on County Street in the City
of Portsmouth, Virginia; that on said date the undersigned
wns. carefully and properly operating an automobile in a
northerly direction on Chest.nut Street in the City of Portsmouth, Virginia, that by reason of your negligence in the
operation of said truck you caused the same to come into
.violent contact with the automobile owned and operated by the
tmdersigned, whereby and by reason whereof the undersigned
was caused to suffer serious and permanent injuries in and
about her elbow, abdomen, head, back and displacement of
her female organs, and her automobile was completely demolished. As a direct result o.f the- injuries aforesaid the
undersigned plaintiff was caused to suffer and she will in the
future be caused to suffer physical pain and mental anguish;
she was caused to expend, and will in the future be caused
to expend a large sum of money in an endeavor to be healed
a.nd cured of said injuries ; she was prevented, and will in
the future be prevented from performing her necessary
duties.
JUNE PENESO,
By A . .A. BANGEL,
Counsel.
page 3 ~ The return of the Sergeant of the City of Norfolk on the foreg·oing notice of motion, is in the
words and figures following, to-wit:
Executed Jan. 12, 1940, by delivering a copy of the within
to W. C.· Pender, Secretary D. Pender Grocery Co. a Corporation, in the City of Norfolk, wherein he resides and
wherein the said Corporation is doing business.
LEE .F. LAWLER.
Sergt. City of Norfolk·, Va.
By C. B. LE;SNER, Deputy.
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And at another day, to-wit: At the Circuit Court of the
City of Portsmouth, held on the 26th day of February, 1940.
At this day came the parties by their .attorneys and thereupon, the defendant, by counsel, tendered a plea of '' General
Issue'', to which plea, the plaintiff replied generally and issue is joined thereon.
page. 4

~

And at another day, to-wit: At the Circuit Court
of the City of Portsmouth, held on the 27th day of
1\farch, 1940.
·

. At this day came again the parties by their Attorneys and
thereupon, came a jury, to-wit: J. C. Anderson, J. :M:. Ballanc.e, Charles H. Blow, R. A. Clark, C. E. Fisk, J.P. Leigh,
l r., and R. D. Guy, who being duly sworn the truth to speak,
upon the issue joined,r and having partly he~rd the evidence,
the defendant moved the court to order a mistrial and dis~
charge the jury from further consideration of the case, and
whereupon, for reasons appearing to the court it is ordered
that the motion for a mistrial be, and the same is granted, ·
and J. C. Anderson, one of the jurors was thereupon withdrawn and the remaining jurors discharged from further
consideration of the case, and this case stands continued, and
thereupon, the following witnesses are recognized for theii·
appearance on the 22nd day of April,. 1940, at ten thirty
0 'Clock A. M., in a bond in the penalty of One Hund.red DolOfficer Dickens, Edward Brown. Roland
lars. to-wit:
.
Stephens, A. G. Parker and June Peneso.
page 5

~

And at another day, to-wit: At the Circuit Court
of the City of Portsmouth, held on the 24th day of
April, 1940.
At this day came again the parties, by their Attorneys and
thereupon, came a jury, to-wit: J.M. Everett, .J. R. Fitchette,
W. B. Richardson, D. R. Qyerman, R. R. Fitton, and A. P .
•Tolmson, Jr., who being duly sworn the truth to speak, upon
the issue joined, ·and having fully heard the evidence; and
the defendant having stated to the court that it did not care
to offer any evidence, and upon the motion of counsel for
the defendant the court granted an instruction that there was
. no evidence upon which to find a verdict for the plaintiff,
to whfoh the plaintiff objected and excepted; and thereupon,
the jury retired to th:eir room to consult o:fl their verdict and
after sometime returned into court having found the follow-
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ing verdict: "We the jury find for the plaintiff and fix
the damages, at $500.00 damages. J. M. Eve,rett, Foreman.";
thereupon, the plaintiff, by counsel, moved the court to set
.aside the verdict of the jury as to the amount of damages
only on the grounds of inadequacy and to impanel a jury
to fix the amount of damages, which motion being heard, the
court doth overrule the same, to which ruling of the court,
the plaintiff, by c.ounsel, excepted, and thereupon, the def(•ndant, by counsel, moved the court to set aside the verdict
of the jury and enter final judgment for the said defendant,
on the ground that it was contrary to the law and evidence,
which motion being heard, the court doth sustain
page 6 ~ and to which action of the court, the plaintiff, by
counsel, excepted; it is therefore considered· by the
court that the plaintiff take nothing by her bill but. for her
false clam.or be in Mercy, &c., and that the defendant go
thereof without day and recover of the plaintiff its costs by
it about its defense in this behalf expended.
But at the instance of the plaintiff who desires to present
a petition for a writ of error and supersedeas t.o the judgment entered in this cause, exeeution hereof is suspended for
a period of Sixty ( 60) days from the da.te of this judgment.
Virginia:

In the Clerk's Office of the Circuit Court of the City of
Portsmouth, on the 3rd da.y of May, 1940, came the plaintiff,
by counsel, and filed her notice of appeal, which is in the
words and figures following, to-wit:
To: D. Pender Grocery Company,
a Corporation.
You are hereby notified that on the loth day of May, 1940,
at ten-thirty o'clock A. l\f., the undersign·ed .June
page 7 ~ P.eneso, will move the Judge of the above named
..
court, at the eourthonse thereof in the City of Portsmouth, Virginia, to sign the bill of exceptions of June Peneso,
a copy of which is attached hereto.
You a.re further notified that on the 10th day of May, 1940,
a.t eleven-thirty o'clock A. M., the undersig·ned will apply
to the Clerk of tl1e above Court for a transcript of the record
in the above entitled cause, for t11e purpose_ of applying· to the
Supreme Court of Appeals of Richmond, Virginia, for a writ
of error and S'U,persedeas to the judgment rendered herein in
this, Court in this cause on the 24th day of April, 1940.
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Dated at Portsmouth, Virginia, this 2nd day of May, 1940.
JUNE PE.NESO,
By A. A. BANGEL,
Counsel.
Legal service of the above notice is accepted this 3 day of
~fay, 1940.
D. PENDER GROCERY COMPANY, .A CORP.,
By JAMES M. ROBER,TSON,
VENABLE, MILLER, PILCHER & P .ARSONS,
By W. E. KYLE, Counsel.
page 8
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And now at this day, to-wit: At the Circuit
Court of the City of Portsmouth, held on the 10th
day of May, 1940.

At this day came the plaintiff, by counsel, and presented · 1
her bill of exceptions, and ·it appearing to the court, that . I
proper notice has been given to counsel for the defendant,
l
of the time and place of presenting the bill of exceptions, the -11
same are signed, sealed, and made a part of the record.
The hill of exceptions referred to in the fore going order
-is in the words and figures following, to-wit:
page 9
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Virginia

In the Circuit Court of the City of Portsmouth.
,June Penoso, Plaintiff,
t'.

D. Pender Grocery Company, a c.orporation, Defendant.
The following is the evidence and other incidents of the
trial in this case.
BE IT REMEMBERED that the followi~ is a complete
and true stenographic report of all the testimony and evidence and other incidents of the trial, includin~ the instructions offered, granted and refused, and the oDjeotions and
' exceptions thereto, in the case of June Penoso, Plainti:ft, v.
D. Pender Grocery Company, a corporation, Defendant, -in
t.he Circuit :Court of the City of Portsmouth, State of Virginia, before Honorable B. D. White, Judge, and a jurv. together with the motions and objections on the part of· the

·\!

June Pcnoso,

Y.

D. Pender Grocery Co.
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Dr. J. 0. Dunford.

respective parties and the actions of the Court in r~speet
thereto, and the exceptions of the respective parties, as hereinafter shown.
page 10 ~ Virginia
In the Circuit Court of the City of Portsmouth.
\

,June Penoso, Plaintiff,
v.

D. Pender Grocery Company, a corporation, Defendant.
Before Honorable B. D. White and Jury.
April 24th, 1940.
Present: Mr. A. A. Bangel, for the Plaintiff.
Venable, Miller, Pilcher and Parsons (by J\fr. W. E. Kyle),
and Mr. J a.mes l\L Robertson,_ for the Defendant.
page 11 ~

Note: On motion of counsel for the defendant
the witnesses were excluded.

DR. J. C. DUNFOR.D,
a witness for the plaintiff, ha.ving been duly sworn, on oath
testified as follows:
By Mr. Bangel:
Q. Your name is J. C. Dunford?
A. Yes, sir.
Q. And you are a practicing· physician and surgeon in the
City of Portsmouth?
A.. .Yes, sir.
Q . .And have been for how long?
A. About thirty years.
. Q. Now did you have occasion to administer to Mrs. June
Penoso, the plaintiff in this case?
A.. Yes, sir.
Q. Tell us when and where you first saw her?
A. I was called on December 14th to 2405 Richmond Ave-·
nue, a\)out 10 :30 at night, on December 14th, 1939.
Q. 'What was her condition, Doctor?
A. Well, she was very hysterical-crying-and sl1e said
she was in pain. Her left shoulder was dislocated. She had ,
a ;bruise on the left side of her forehead ; she had
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Dr.1 ,l. C. Dunford.
page 12

r a scratch on her face; a scratch on her cheek; and

a large scratch on the elbow, between the shoulder
and the elbow, left arm. And she was menstruating-flowing
ra.ther profusely. And she was tender across her abdomen! couldn't very well examine her there at that particular
time.
'
Q. Did you go back to see her Y
A. Yes, I treated her a good many times.
Q. How long did that menstruating continue-you all caH
it hemorrhaging?
A. Yes ; she flowed rather freely about four or five weeks~
I thought at one time I was going to have to remove her to
the hospital to operate on her.
Q. Now, Doctor, you say she was tender across the abdo~
men. What did you treat her for?
.
A. She came to my office a good many times and was in to
see me yesterday, still having irregular menstruation-still
flowing-suffering violent headaches-very hysterical-very
· nervous.
Q. Your bill is how much f
A. She owes me $50.00.
Q. Now with reference to the condition-the irregular condition of her flowing-is tha.t a temporary or a permanent
thing,·Doctorf
.
A. Well she gave me a history that she had always been
regular in menstruation and never had any trouble,
page 13 ~ and she's still irregular now--very tender over
her abdomen.
Q. And complains of her backY
A. Yes, sir.
Q. What do you attribute that to Y
A. I think that probably has something to do with the
abdominal disturbance. I examined her urine at different
times and didn't find any trouble with the kidneys-so the
natural inference is the pain in her back is from her womb.
Q. In your opinion will it be- necessary to perform an
operation to correct this Y
A. If the condition don't clear up in a certain length of
time I .certainly believe she'll have to have an abdominal
operation-because she gave the condition of never having had
any previous trouble.
Q. Now the left shoulder-has that cleare~ up yetT
A. Yes; a little stiffness there, but it's not a permanent
condition. That will clear up itself.

.Jnne Penoso! v. D. Pender Grocery Co.

13

Dr. tl. C. Dunford.

Q. The laceration of her face or forehead-has that cleared
up!
A. Yes, there's no scar there.
Mr. Bang·el: Witness with you.

CROSS }JXAMINATION.
By Mr. Kyle:

Q. The only thing left at the present time is tho
page 14 ~ irregular menstrual periods 1
A. Yes, and tenderness over the abdomen when
you palpate.
Q. And it's not unusual for a woman to have irregular
menstrual troubles, is it 7
A. Yes, sir. Why, any woman suffering with some irregular menstrual condition sl1e would consult somebody, probably have to have the condition corrected.
Q. When you say irregular menstrual condition-how often
is she flowing Y
A. Well she's still showing· signs of menstruation now.
Q. Is she still flowing· now?
A. Freely like she did after the accidenU No, sir. I'm
still treating her. .
Q. You wouldn't. consider her having a menstrual period
at the present timeY
.
A. She hasn't a normal menstrual period. A woman's
normal menstrual period is every 28 days and usually lasts
about five days.
Q. When you say she has an irregular menstrual period
wha.t do you mean f
A. She is not running regularly yet. Instead of conforming· to regular times, at frequent intervals she has those
menstrual disturbances there.
page 15 r Q. But in spite of that fact is she irregular in
the sense that it doesn't come around as often as
it did before Y
A. Well she says she continues to have menstruation now;
tha.t's why she visits me--a.bout the abdominal condition.
The other is entirely cleared up.
Q. Did you find the menstrual condition?
A. Yes, she shows signs of menstmation.
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DR. LOUIS A. McALPINE,
a witness for the defendant, being duly sworn, thereupon

testified, out of turn and pursuant to agreement of counsel,
as follows:

By Mr. Kyle:
Q. Doctor, have you examined Mrs. June Penosof
A. I examined her on January 2nd, 1940.
Q. Will you just state what you found by your examination?
A. Mrs. Penoso complained that she suffered injuries consisting of bruises of her forehead, left side of her face, left
shoulder dislocated, scratch of her ·left elbow. She ail.so
stated that she started menstruating on December 16th, 1939,
whleh wasn't due until J anuaxy 6th, 1940; that she was always regular previous to this; and had suffered severe headaches since the accident. On examination I found
page 16 ~ that the condition of the shoulder was normal except that she complained of slight stiffness ii;t the
joint, but there was no limitation of motion at all. The braises
and things of that kind-scratches-had all cleared up. The
whole thing as I saw it at that time was the question of her
menstruation continuing, and on pelvic examination I found
-while she was flowing at the time I examined her-I found
no evidence of any displacement of the womb or any enlargement of the ovaries or tubes or ~nythlng abnormal except a
normal size womb tliat was menstruating at the time. I
considered the trouble a. function.al thing that would clear
up on medical treatment.
Q. Is that all you haveY
A. That's all.

CROSS EXAMINATION.

By Mr. Bangel:
Q. The only examination was on Jnuary 6th, 1940, wasn't
it, Doctorf
A. I examined her January 2nd, ] 940.
Q. At that time she was still flowing?
A. Yes.
Q. And you thought in the course of time with medical
treatqient she would clear up?
A. I regarded it as 'a functional thing. By that I mean a
/
disturbance of the ovarian function-the thyroid
page J 7 ~ usually takes care of it.

·j

l
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JI. A . .Deane.
By Mr. Kyle:
Q. Doctor, how about the pain in the abdomen? Did she
c<mmlain of pain f
A. I didn't see so much tenderness--anything of that kind.
She complained of headaches and flowing.
Q. Did she complain of pllin il! the back?
A. .Yes, she said she had b~kache.

:a. .A. D:fJANE,
a witness for the plaintiff, being duly sworn, on oath testified
as follows:
By l\fr Bangel:
Q. State your name?
A. H. A. Deane.
Q. And you are (;mployed where 1
A. Norfolk Motor Company.
Q. You are a mechanic there Y
A . .Yes, sir.
Q. Did you repair the automobile of Mrs, June Penoso?
A. We did. I didn't do the work myself. I was shop
foreman.
Q. You made the examination and it was done under your
supervision?
A. Yes, sir.
page 18 ~ Q. Have you the bill with you?
!

Note; Thereupon the witness handed plaintiff's counsel a
bill.
Q. The total bill is $173.09?
A . .Yes, sir.

Mr. Bangel: We offer this in evidence.
Note: The said bill is filed in evidence marked "Exhibit
A".
Mr. Bangel: That's all.

CROSS EXAMINATION.

By Mr. Kyle:
Q. Has this work been done?
A. Yes, sir.
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H. A. Deane.
Q. Where was the damage to- the automobile?
.A.. It was on the rig·ht side-door, fender, running board.
Q. Showing that the automobile had scraped along som.e:.
thing on the right sideT

Mr. Bangel: I object to that.
Mr. Kyle: I've got a right to cross-examine.
Mr. Bangel: But you can't ask whether in this man's opinion it appeared that it had seraped. He can describe any
marks.
The Court: He can describe the injury.
page 19 ~ Mr. Kyle: Now, Your Honor, I just asked him
a simple question as I see it. Did you hear what
I said T
The Court: I don't think I did.
Mr. Kyle: If this is not correct let the judge pass on
it. I asked if the automobile· had seraped along something
on the right side.
·
Mr. Bangel: That's an opinion.
The Court: I sustain the objection. I think he can de. scribe what the condition on the right side was and let the
jury draw its inference from it.
·
By Mr. Kyle:
.
Q. You had been repairing automobiles £or some time at
the time of this ac-Oident f '
.A. Yes, sir.
Q. ·Do you think you are capable of answering a question
of that character?
.L\.. Well1\fr. Bang·el: I submit the witness might,wari.t to answer
mo~t anything.

By the Court:
Q. What was the condition of the right side of that cad

Mr. Bangel: I've got a ·picture of it. Can I break in
long enough to ask if that is trueT
.
page 20 ~ Mr. K vle: Let me finish examining him and you
.
cari do what you want.
.

By

Mr. Bangel:

Q. The judge asked what was the condition of the side of

that car. Tell us.
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Fl. A. Dea1ie.
Mr. Kyle: I thought lwas still cross-examining. I thought

I was a while ago.

The Court : ·well I think the court asked him a question.
Mr. Kyle: I beg your pardon.
By the Court :
Q. I asked what was the condition of the right side of that
car. Did you see iU
A. I saw it but I don't remember the exact condition of it
because I didn't write the repair order up. That was done
by the service manager, and all I done was to see that the
work was done. I didn't pay particular attention to whetherQ. What work was done!
A. There was a door installed, and a running board. The
rear fender was either replaced or repaired, I don't remember
which.
Q. You didn't see the car-what the condition was on the
right side?
A. I didn't pay any partic.ular attention, only
page 21 ~ it was banged up pretty bad.
By Mr. Kyle:
Q. Was anything wrong with the front fender?
A. I don't remember.
·Q. Was· anything wrong with the hood Y
A. I don't remember that.
Q. Was anything wrong with the front headlight?
A. I couldn't tell now.
Q. ·was anything wrong with the running board f
A. Well the running board was replaced if I'm not mistaken.
Q. What was the damage to it? Do you knowT
A. No, nothing only bent up. ·
·Q. In other words, the automobile might have been shown
to you when it ca.me in but it's long since passed out of your
mind Y Is that right Y
.A. The automobile had already started being worked on
when I first noticed it.
Q. Then you don't know whP-ther this is a correct bill or
not, do you?
A. Yes.
Q. How do you know it Y
A. Because I put the parts on it.
Q. You didn't put the:tn all on Y
i
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H. A. Deane .

.A. The parts was put on under my supervision.
Q. But you just said you didn't see it until after the work was started.
A. It was the same day; they'd just begun the work on it.
Q. "'Wbat was done at the time you fi1rst saw itt
A. They had the door off.
Q. Is that all Y
A. That was when I saw it first-when they just had the
door off.
Q. What parts were put in Y Do you remember how many
parts were put in T
A. I don't remember that. We have an itemized bill of it
down the office.
page 22 }-

l\Ir. Kyle: I thought the itemized bill had already been
presented. I don't think he knows enough about it to identify
it and I ask that it be stricken out.
The Court.: I rather think you 're right.
Mr. Bangel: This was done under his supervision, and
it was paid for.
The Court: Does that .specify the items, or is just a. lump
sumY
Mr. Kyle: A lump sum.
The Court (addressing Mr. Kyle): I think you're entitled
to have it itemized.

page 23 }-

By 1\fr. Bangel :

Q. Can you get that for us right away?
A. Not right away. I have to go to Norfolk.
Q. How long will it take you?
·
A. It '11 take a half hour to make it up when L get backif they haven't gone to lunch.
Q. Do that for us so we can put it in the record.
A. All right.
/

Mr. Bangel: One moment; we, may save some trouble. If
Your Honor please, my client happens to have the itemized
bill over at her home. .After she has testified she will get it
and we will present it.
·
Note: Thereupon the. said bill marked "Exhibit A'' was
withdrawn from the evidence.
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JUNE PJiJNOSO,
the plaintiff, having been dulv sworn, thereupon on oath
.,
testified as follows :
By Mr. Bangel:
Q. State your name please.
A.. Mrs. June Penoso.
Q. Mrs. Penoso, were you driving vour automobile at the
.,
time this accident occurred T
A. Yes.
page 24 ~ Q. And you were traveling on what street and
in what direction?
A. I was traveling on Chestnut Street going north.
Q. And the truck owned by the defendant.--which direction was it going and on what street?
A. It was on County Stre~t going west.·
Q. Now will you tell us in your own way just what occurred
as you approached Chestnut Street.
A. I will. I will use these cars to show. I was going this
way (indicating)-and this corner is a pretty bad corner,
and there's no caution light. I saw a lot of people around
here and thought I'd· better stop because they might suddenly walk out in front of me. So as I reached this intersection I came to a complete stop; and I looked this way, and
that way, and I saw the road was clear and I proceeded to
about here, and when I got here I shifted gears, and just as
I was shifting· gears from low into second t.his truck, which
had probably been way down the street-

Mr. Kyle: If she doesn't know where the truck wasA. ( the witness continuing) : It was very fa.r-more than
half-way down the street. at the time I reached the crossing-but by the time I got here (indicating) it came so fast, it came
way over, like for making a rig·ht turn-and hit me on my
right side.

page 25

~

By the Court.:
Q. On the rear?
A. Right here (indicating). It was such a big front that
it hit practically my whole side-because it bas a larg·e front.
Q. You indicated there your rear wheel Y
A. No, it was right about there (indicating).
By Mr. Bangel:
Q. Door?
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June Penoso.
A. More to the rear.
By the Court:
Q. What were you driving, a sedan or a coupe?

A. Coupe. And my car went over like this and teetered
on the edge fo! a while and back again, and I was thr<YWn
around inside of it, and I managed to grab the wheel again
and came up here (indicating) ; I don't 'know whether I
stopped the car or whether it stopped by itself from .being
so damaged; but I stopped right here (indicating).
Mr. Kyle: Indicating she went up Chestnut Street probably thirty feet.
The Witness: No, it wasn't. Probably ten feet; and the
truck was right here (indicating).
Mr. Kyle : Indicating the truck was on the left-hand side
of Chestnut Street going n.orth.
The Witness: The truck was around the corner.
page 26 ~ Mr. Bangel : Let me try to put in the record
just what she has testified.
Mr. Kyle: I think you should do it at the time she testified.
Mr. Bangel: I didn't know how I could stop her. If
I'm not correct suppose you correct it. The witness said
she was traveling north on Chestnut Street when she reached
the intersection of Chestnut and County.
The ·witness : Yes.
Mr. Bangel: She came to a complete stop, looked to her
rig·ht and to her left.
The Court: She's already testified to that.
Mr. Kyle: That's as I see it.
The Court: Why re-hash it?
Mr. Bangel: Except the record shows she looked "this
way" and ''that way".
The Court:. Let her identify the street.
The Witness : I looked east and west on Countv and north
in front of me, which was on Chestnut, and as the road was
clear I proceeded through.
By Mr. Bangel:
.
Q. And you had reached a point where-with reference to
these four intersections-when you were struck 7
A. My front of my car had just passed the interpage 27 ~ section on the other side of Count.y_

I
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June Penoso.
~y the .Court:
Q. Just passed the northern intersection f
A. Yes, sir.
Q. On the right-hand side of Chest.nut or the left-hand
side, or the middle T
By Mr. Ba;ngel:
Q. Were you in the center of the street or on. your righthand or left Y
.
A. ·In the right-hand line of traffic.
The Court: Indicating the right-hand side.
By the Court:
Q. "When did you first see the truck 7
A. Not until it was-when I first saw it it was way down
· the street. I saw ilie headlights but I knew I had plenty of
time to get across if he had been going a.t a normal rate of
· ·
speed. .
.
Q. \Vas this nighttime?
·
A . .Yes, sir.
Q. What time?
A. Eight-twenty-five or eight-thirty.
Q. November?
A. December.
By Mr. Bangel:
Q. When did you first see this truck?
page 28 }-

Mr. Kyle:
over.

He's re-hashing what she's been

By Mr. Bangel:
.
Q. When you got to the intersection you looked in either
direction!
A. Yes.
Q. How far was this truck from the intersection?
A., It was a good half a block; I know that. More than
tha;t.
Q. Was there any automobile or truck between that truck
which came in contact with your automobile, and the corner!
Anything moving in that block other than this truck?
A. No, there wasn't ,anything moving there.
·~
Q. You say there were a lot of people· around the street!
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June Penoso.
A. Oh, there were dozens of people standing around. Mostly
colored people. A.11 colored people.
Q. And you wanted to make certain you didn ''t come in contact with any of those people Y
A. Yes, I was very careful not to hit anybody.
The Court: I don't think that makes any difference.

By Mr. Bangel:
Q. I hand you a picture marked "Exhibit B"
and ask you whether that truly represents the condition of your car immediately after the accident Y
A. Yes, that's the exact condition.

pag·e 29

~

Bv the Court:
~Q. When was the picture taken Y Do you lmowf
A. I believe my husba.nd brought them down the day after
the accident.
Note: The said picture marked ''Exhibit B'' is filed in
evidence.

By Mr. Bangel:
Q. I hand you another photograph marked "Exhibit C"
and ask you whether that truly represents the condition of
the car after the accident Y
A. That's true; that's correct.
Note: The said photograph marked "Exhibit C" is filed
in evidence.
By Mr. Bangel:
Q. I hand you a photograph marked "Exhibit D". Does
that show a close-up of the condition?
A. Yes; that's the right side. The front end wasn't dam--------aged.
Note: The said photograph marked ·'E'Xhibit D" is filed
in evidence.
By Mr. Bang·el:
pa.ge 30

~

Q. And here's a photograph marked ''Exhibit
E". Does that show the front of your car!
A. That's the front of my car, yes.
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June Penoso.
Note : The said picture marked '' Exhibit E '' is filed
in evidence.

By Mr. Bangel:
Q. And this picture marked '' Exhibit F ,, . Does that show
also the front of your ca.r Y
A. Yes, that's the right front of my car.
Q. Were you injured as a result of this accident?
A . .Yes. ·
Q. Tell the court and the jury just where your injuries
were!
X. Well, immediately after the accident I had a numb feeling in my shoulder, and I didn't notice until I had gotten
home that I was bleeding, because I had a coat on. And when
I got home I found my chest was bruised and my should'er
began to pain-sharp pains shooting up and down-and a
large scratch on my elbow here, extending this way-and I
also had a bump and a bruise on my bead, and a scratch on
my cheek-and my body had several bruises-and my stomach
was hurting and I had begun to menstruate, and it wasn't anywhere near my time.
Q. Did you send for a physician?
A. Yes, Doctor Dunford.
Q. Ilig_ 1te come to your home?
page 31 } A.. Yes, sir.
Q. Did he treat you Y
A . .Yes.
Q. How long did the bmise on your face and .forehead
bother you Y
A. Well the pain lasted a few days and the bruise went
away, and the scrafoh stayed almost three weeks.
Q. How about the arm condition 1
A. The doctor fixed my shoulder. I couldn't move it very
well; it hurt me every time I moved for a long time. Even
now it's still stiff. And I have pains in my back, and my
head aches all the time ; all the time pains in my head that
hurt my eves.
Q. How~ about your menstruation? How long did you con~
tinue menstruating after the accident?
A. A steady flow kept up for approximately five weeks.
Q. The accident. happened December 14th, and you were
examined by Dr. McAlpine on January 2nd and were still
flowing then Y
A~ Oh, yes.
Q. .A steady flow from the time of the accident?
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June Penoso .
.A. It would come in spurts for the first three or four weeks
and stop for a day or two and then it would start over, and
it's been doing that right along.
·
page 32 ~ Q. It still bothers you Y
A. Yes.
Q. .And you have back painsT
.A. Pains in my back all the time.
Mr. Bangel: Witness with you.
By the Court:
Q. Would you object to my asking you how young you
aref
.A. Twenty-two. Will be twenty-three in June.
CROSS EXAMINATION.

By Mr. Kyle:
Q. Mrs. Penoso, how long have you been married 1 .
A. It will be two years July 29th.
Q. Now do you know where the manhole is in the street
on Chestnut before you reach the intersection of Oounty 7
A. I didn't hear you.
Q. Do you know where this manhole is_! You know what a
manhole is?
A. Yes. ·
Q. In Che.stnut Street before you reach County?
A. Did I notice there was a manhole there Y
Q. Yes. Did you see that manhole?
A. No, I don't remember it.
Q. You didn't see it then·Y As you approached
page 33 ~ the intersection of County Street how far up
County Street could yo.u see when you were forty
feet from the intersection f Do you know f
Q. .Yes.
A. When I'm forty feet from the intersection?
Q. Yes.
A. I know I wasn 'trQ. You said you didn't see the truck until you got to the
intersection Y
A. I came to a complete stop at the intersection, and I
looked in either direction and I saw the truck. I can't say
I saw the whole truck; I saw the front of it and the headlights.
. .
.
;
I
I ; .r-~1 '"'iV[
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Ju,n.e Penoso.
Q. You .didn't see the truck until you got to the intersection? Is that right?
A. Uh-huh.
Q. You stopped there? You actually stopped your auto ..
mobile and then started up againY
.A.. I did.

By the Court:
Q. At that time did you see the truck Y When you stopped
your car at the intersection did you see the truck Y
A. I looked after I stopped. I stopped first because the
intersection was so crowded, and then I looked
page 34 ~ both ways.
Q. Then did you see the truck 1
A . .Yes.
Q. And it was about a half a block: awayt
A. It was a half a block at least, because I can remember
seeing· the headlight that far down the street..
By Mr. Kyle:
Q. You saw the truck half a block away as you came to
the intersection? That's why .you stopped-you saw the
truck!
A. No, I stopped before I saw the truck.
Q. You were still stopped when you saw the truck, weren't
yout
A. .Yes, just shifting gears getting ready to let the- clutch
out to proceed across.
Q. How fast did you say the, truek was going?
A. I know it was going more than the speed limit. It was
going 30 or 35 miles an hour.
Q. How many feet would you say it was away from you t
A. I don't know how long the block is.
Q. Blocks vary in length. That's why I asked you how
many feet it was. away from you.
.
A. It was a good 60, 65 or 70 ~ I can't judge distance very
well.
Q. It was 65 or 70 feet away from you Y
page 35} A. I could tell you how far it· was if I looked
a.t it.
Q. In this room can you give me any idea how far it was?
A. I'd say it was twenty or twenty-five feet.

By Mr. Bangel:
Q. You'd say whaU
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. Jime Penoso.
Mr. Kyle: That this room was twenty or twenty-five feet.
The Witness: This wa.y (indicating).
1\fr. Bangel: Can't we show the court how many feet it
is, so sheThe Court: Just as a guess I think her approximation is
correct. You can measure if you want a little later. (Addressing the witness) : I understood you to say the truck
was about sixty feet away at that time¥

A. Yest sir.
By Mr. Kyle:
Q. And coming at the rate of thirty-five miles an houri
A. I couldn't tell you it was coming that fast at the time. ·
Q. But you thought it was coming that fast t
A. No, I didn't. I thought it was proceeding about fifteen
miles an hour, but the way it hit me I know it must
page 36 ~ have been going faster than that or I couldn't have
hit it. The car that's going the slowest always
gets the damage. Anybody knows that.
Q. At the present time you say you saw· the truck down
there sixty feet away and at that time you were at a standstill?
/
A. Yes.
Q. And then you put it in low gear and started up¥
A. 1:es.
·
Q. And came on out into the intersection f
A. Yes.
Q. In lowT
A. Yes.
Q. As you ca.me out in the intersection in low did you see
the truck again?
A. I didn't see it until my front wheels had already crossed
the intersection.
Q. And it hit you f
A. And it just came so fast it was on top of me before I
could do anything about it.
Q. The next time you saw the truck after it was sixty feet
away was when it hit you. Is that right?
A. Yes.
~
Q. And as I got the picture of it, you had the truck standing- on the left-hand side of Chestnut Street going
page 37 ~ north after the accident. Is that rig·ht f
A. The truck· had a trailer attached to it, and
the trailer wa.s around t~e corner, like this (indicating).
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June Penoso.
Q. The trailer had gotten around into Chestnut ·Street
_fully?
A. The front of. it was.
Q. The front of it was, and you've put that truck on its
left-hand side of the street gomg north on Chestnut Street.
Is that right 1
A. ·wen I put the truck here (indicating), making a wide
right-hand turn, and naturally it would have to-Q. We aren't talking about what it had to do. I want to
know what it did.
A. It did, and when it stopped, of course the momentum
carried it a little ways further and it stopped with that part
of ..it around the corner and the front end of it in Ohestnut
Street.
Q. How far in Chestnut Street would you say the front end
wenU
_ A! .About ten feet before it stopped.

Th C

:

.

feet?

By Mr. Kyle:
Q. And the truck didn't travel oYer twenty or
page 38 ~ twenty-five feet from the time it reached the intersection of Chestnut and County until it stopped,
did iU
A. It didn't travel over twcntyQ. The front end I'm talking about.
A. No, it pushed my car and started to stop. Of course
he put his brakes on when h~ hit, but the momentum carried
him and me right around the corner and him completely, almost around the corner until the trailer was resting there,
under a fall pole.
Q. You keep on edging that over to the left-hand side of the
street.
A. I'm trying to show you the momentum of the truck .
carried him around the corner and carried me right up the
street.
.
Q. .And it really had you almost against the west curb of
Chestnut Street?
A. That's right.
Q. The far curb from the way the truck was going. It
didn't run you into the curb, did it f
A. No.
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Q. Have you any idea what speed the truck was going at
when it hit you Y
R. Well from the damage it did it must have been going
fast.
Q. You don't know as a practical matter, bepage 39 ~ cause you. didn't. see it? Is that righU
A. I saw it too late. I couldn't do· anything about
it. It was on top of me.
Q. It was running into you at the Jime you saw it-or
practieally running into you¥
A. Yes.
Q. Now you haven't gotten out of low gear as far as coming across the street. Did you ever get out' of low gear T
A. .Yes, I did.
.
Q. Did, you get into second?
A. I was putting it in second as I urossed the· intersection;
just as my front wheels came to the north side of the intersection. I was shifting into second gear when I was struck.
I guess I got in second; it don't take but a clip of the finger.
Q. You'd already gotten in second?
A. Yes.
Q. How fast would you say you were g·oingf
A. I wasn't going fifteen; going about twelve maybe.
Q. That's your estimate, isn't it?
A. Yes.
Q. After the truck hit you how far up the street did you

goY
A. About fifteen or twenty feet.
page 40

~

Mr. Kyle: Further up the street than the truck.

By Mr. Bangel:
Q. Would you indicate on the diagram there the position
that you were in-on the northeast corner of the intersection at the time of the impact 1 Is that right?
A. Yes.
Mr. Kyle: He's leading his own witness; and in addition
to that, that's not what she said on cross examination .
.A. I was in the northeast corne·r. I didn't say it; I just
showed you.

Mr. Bangel: She indicated on the diagram.
The Court : All right.
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June Penoso.
Mr. Kyle: I object to this line o.f questioning. If he
wants to ask her-but don't put the words in her mouth.
By Mr. Bangel:
.
Q. Where were you at the time of the impact!
A. The northeast corner of the intersection.
The Court: She's already testified she was practically
across the street, her rear wheels in line with the curb.
The V{itness: My front wheels in line withpagc· 41} By Mr. Bangel:
Q. Was it the building or the curb line!
A. The builrlin~ Y
Q. Had you gone beyond the curb and had you reached
the building line Y Y:ou know where the, building line is?
·
A. Yes.
Q. .Your front wheels were at the building line and your
rear wheels south of. the curbY
A. That's right.
By the Court:
.
Q. Do you know how wide the sidewalk is oli. County Street 1
A. I think about five feet; the sidewa1~, not the street.
By Mr. Banp:el:
Q. The sidewalk?
A~ About five feet.
Q. And the front of your car had gotten beyond that but
the rear of it extended over the south of the curb?

(The witness nodded.)
By Mr. Kyle:
Q. lfrs. Penoso, I hate to go over this thing with you
again. ·But didn't you tell me on cross examination tbat the
front of the truck was on this left.hand side of Chestnut
Stre~t1
A. The left-hand side?
page 42 ~ . Q. As it turned into Chestnut Street, takin&" a
far right-hand turn, and was over on that side
of the street, indicating the left side Y
.A. No. When-this confuses tne. ·when he started up
the street it was on the proper side for it- to b~1 on. the righthand side of the street ; a.nd he came a ro1mct and made a
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June Penoso.
wid~ turn-had to come this way. I was here, and he turned
his wheels so sharpMr. Ga;nbel: Indicating now that the truck ·made a righthand turn tQ go north on Chestnut Street.
The ··witness: It had to hit my right side.
By Mr. Kyle:
Q. I understand what you are saying. But did he make
a wide or a close right-hand turn?
A. You can't show it on tl1at (indicating the diagram on
the t~ble) because it's too small. But he made a wide righthand turn.
Q. You must have been out in the middle of the street t
.A. No, I was in the right line of traffic.
Q. If he made a wide right-hand turn the front of his truck
m~u,t have be~n out in the center of the street, wasn't it?
page 43

~

Mr. Bangel: Are you speaking· about County
or Chestnut!
Mr. Kyle: Chestnut.

A. No; he was coming· on County you see.
Mr. Kyle: I know that. Here's a plat drawn to scale and
that we have agreed can be admitted.
Note: Thereupon by agreement of counsel the plat entitled '' Topographic Survey at Chestnut and County Streets,
Portsmouth, Va." was filed in evidence marked '' Exhibit
D-1."
By Mr. Kyle:
Q. Now the truck was going west and you were going
north!
A. Yes.
Q. You were proceeding on your rig·ht-hand side of the
street and the truck was on its right-hand side of the street?
Is that right?
A. Yes.
Q. And as the truck reached the intersection it didn't make
a sharp right turn into Chestnut Street. Is that right?
A. No, he made a wide right-hand turn.
Q. And you came-
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J. 1i:1. Dickens.
The Court: I understood you to say a wide right-hand
turn!
A . .Yes, sir.
page 44 } By Mr. Kyle:
Q. And you came. on across on your right-hand
side of the street Y
·
A. Yes.
Q. And he made a wide right-hand turn and ran into your
door t Is that right?
A. Right.
Q. Were there any cars parked on your left as you went
across into Chestnut Street Y
A. Parked on my left Y

Q. Yes.
A. I can't state for sure, but I don't think so. Further
up the street, but not in my vicinity where the accident o~
curred.
Q. How much space was left between where the truck
stopped and where you stopped T
A. Well I should say :fifteen feet, I imagine-I'm not surew
Mr. Kyle: That's all.

J. M. DICKENS,
a witness for the plaintiff, being duly sworn, on oath testified

as follows: ·
By Mr. Rangel-:
Q. State your name.
page 45 ~ A. ,T. M. Dickens.
Q. You 're a member of the Portsmouth police

forceY
A. Yes.
Q. And have been for how long?
· A.. Five vears.
Q. "\Vere "'you on the 14th day of last December on duty7
A. Yes, sir.
Q. And were you walking or riding!
A. Riding the radio car.
Q. Who was traveling with you in the radio cart
A. Officer Brockwell.
_
Q. Did you and officer Brockwell in response to a call go
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J. llL. Dickens.
to the scene of the accident involving Mrs .. Penoso and the
D. Pender truck!
A. We did.
Q. Where were the cars f
The Court: Indicate on the map if yon don't mind.
Mr. Kyle: This is County Street going west, and Chestnut
going north.

By

Mr. Bangel :
Q. Let me· put it this way Mr. Dickens. She was traveling
on what street?
A. On 1Chestnnt Street, north.
page 46 ~ Q. And the truck had been traveling·!
A. On County Street g·oing west.
Q. And the accident happened on which corned
A. On the northeast corner.
Q. Will you indicate the position of the car and truck when
y01;1 arrived?
A. This is County Street going northf
Q. No, east; east and west.
A. That's right. The truck was just about that angle (in:
dicating).
Q. And the automobile?
A. And the automobile was up about this fa.r.

]\fr. Kyle: Let.'s get ~hat in the record.

By Mr. Rangel :
Q . .You have indicated that the truck had made a part turn
into Chestnut Street1
A. Just a part turn.
Q. North on Chestnut¥
A. Right.
Q. And the automobile was facing north about how far
from the corner Y
A. I would say about thirty feet-thirty-five feet---something like that. Twent.y-five or thirty-five.
By Mr. Kyle:
Q. And in the middle of the street?
A. _Not in the middle. It wasn't up against the
curb. Probably eight or ten feet from the curb.
Q. The truck-you indicated that the front wheels had

pa.ge 47 ~
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J. M. Dickens.
~rossed the line of Chestnut St~·eet from County at the inter- .
section, and that the whole body of the truck was still on
County Street. Is that correct Y
A~ Yes; the truck had made a slight turn of the wheel
headed north.
.
By the Court: The body of the truck was in County?
A. Th~ body of the truck on County Street.
Ry Mr. Bangel:
Q. What part of the automobile was struck!
· A. The right side.
Q. Was any part of the front of· the automobile damaged
at allY
A. Not that I remember.
Q. Was the front of the fender or the front damaged in
_any way?
A. The rear of it might have been.
don't remember any
part of the front.
Q. Does this indicate the damage at the point of impacU
A. That's very similar to it.
Q. That's Exhibit D. Now, Mr. Dickens, there are no stop
signs on either of those streets?
A. No, I don't believe so.
page 48 ~ Q. And each street has reciprocal rights with
the other Ro far a.s traffic is ·concerned?
A. So 'far as I know; yes.

r

CROSS EXAMINATION.
By Mr. Kyle:
Q. Mr. Dickens, did you see any skid marks or not of the
tractor wheels of the truck T
.A.. Well I guess it was approximately ten or fifteen minutes
before we got on the scene and it had some marks there but
it had been run over and we wasn't ableQ. You couldn't say definitely that they were cam~ed by
this accident?
A. No, sir, I couldn't.
. Q. As reg·ards the traffic 6n County Street and 'Chestnut
Street, .the greater volume of traffic is on which, if you can
say!
Mr. Bangel: I object to that.

What difference does it
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A. P. Brockwell.
make which may have two automobiles more than the other I
The Court: I don't think it makes any.
Mr. Kyle: I think it makes considerable difference.
The Court: Objection sustained as to volume of traffic.

·
page 49 ~ By Mr. Kyle:
Q.. Well, Mr. Dickens, has there ever been any
distinction between County Street and Chestnut Street as to
traffic?
Mr. Bangel: Unless there's some legal distinction I submit that's improper. Unless there's signs showing the right
of way-the law is plain-there's no distinction.
The Court: Objection sustained.
Mr. Kyle: Do you want me to say what I mean by distinction!
Mr. Bangel: Yes, I'm not objecting to your saying.

By Mr. Kyle:
Q. Didn't there used to be stop signs on Ch~stnut Street 1

Mr. Bangel: I object to that,-did there used to be.
The Court: Sustained.
Mr. Kyle: I think that's all.
By Mr. Bangel:
Q. Officer, did you inquire around there to see if there were
any witnesses available?
·
Mr. Kyle: That's an improper question.
Mr. Bangel: All right.
page 50 ~

A. P. BROCKWELL,

.

a witness for the plaintiff, being duly sworn, on

oatb testified as follows:
·By Mr. Bangel:
Q. Your name isA. A. P. Brockwell.
Q. You 're a member of the Portsmouth Police Force Y
A. Yes, sir.
Q. Mr. Brockwell, did you go to the scene of this accident
·
in tho radio car?
A: .Yes, sir.
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A. P. Brockwell.
Q. The D. Pender truck was traveling in what direction
on what street Y
A. West on ·Countv.
Q. And Mrs. Penoso was traveling which wayY
A. North on Chestnut.
Q. The point of impact was indicated by the debris as
where--on which corner!
A. On the northeast corner.

By Mr. Kyle:
Q. You ,don't know where the accident took place, do you f
A. No, sir.
Mr. Kyle: I object to it.

By Mr. Bangel:
Q. You saw the debris there!
page 51} A. Yes, sir.
,
Q. The debris was on which cornerY
A. The northeast.
Q. Now take these cars if you will and indicate just where
you found them.
A. The truck-I imagine it started to make a turn-had
gotten his wheels over here, but the body part was still on
.County Street; and about 25 feet up- on the right-hand side
of Chestnut Street was the lady's automobile.
Q. You place the lady's automobile on its right-hand.side
about 25 feet north of the northeast corner 7
A .. Right.

By Mr. Kyle:
Q. At the curbY
By Mr. Bangel:
Q. Was it at the curb on the right-hand side?
A. No, sir; there was another automobile parked; she was
.on the side of it; because I opened the traffic for the other
car.
Q. And the truck, the front of it was facing north on Chest..
nuU
A . .Yes, sir.
By Mr. Kyle:
Q. Facing at an angle?·

$6
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A. P. Brocku:ell.
page 52} :By Mr. Bangel:
Q. About at northwest would be more accurate 1
A. Yes, sir.
Q. Indicating it was making· a right-hand turn 1

Mr. Kyle: I'm.not frying to cover the same ground; I'm tryBy Mr .. Bangel:
Q. I '11 withdraw that question. Does this picture here indicate the point of impact on Mrs. Penoso 's automobile?

A. Yes.
Q. It shows the damage on the left-hand side, does it Y
A. Right.
Q. That's Exhibit B. "'\Vl1at pa.rt of the truck was it that
came in contact with tl1e automobile?
A. The left fender, front fender, and bumper.
Mr. Bangel: Witness with you.
CROSS EXAMINATION.

By Mr. Kyle:
Q. The damage to the automobile was not on the left side,
but on the righU
A. On the right. M:r. Rangel said left; I said rig·ht.
Q. No question about it being on the light side?
A. No, sir.
Q. Now as far as making a. turn into Chestnut
page 53 ~ Street, the truck just barely started to make a
turn? Isn't that right?
A. I couldn't tell you; I didn't see the accident.
Q. I understand; but from the position of the truck would
you say that the front had gotten into Chestnut Street?
A. Just about the pedestrians' walkway.
Q. And there was plenty of room to the left of the truck
for the automobile to have cleared the truck if it had turned
to the left at all, wasn't there 1
A. Not without-the position of tbe truck-not without her
going to the extreme left side of Chestnut.
Q. But there was plenty of room to go on the left-hand?
A. Oh, yes, she'd have to go on the. ]eft-hand side of the
truck. ,ve had to direct traffic through that side of the
street.
Q. Did you see any skid marks there!

-~-,,·;·-:
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.Tune Penoso.
A. Well we couldn't tell whether they were did by the truck,
or her., or who.
·
Q. .And the sand from the impact, or dirt-did vou see

that?

.

.

•

A. There was no dirt there; it was concrete.
Q. But was there any mud or anything that came off the
two automo~biles from the accident?
A. vVe didn't examine tJiem for that.

page 54 ~ By l\fr. Bangel:
Q. Mr. Brockwell, did you inquire around there
to see whether any witnesses had seen this accident f
Mr. Kyle: Objection.
The Court: Sustained.
Mr. Bangel: That's our case.

JUNE PENOS01
the plaintiff, being recalled by the defendant for further cross
examination, on oath testified as follows:
By Mr. Kyle:
Q. Mrs. Penoso, are you familiar with that intersection Y
A .. ·well I've gone over it frequently.
Q. And you know that the traffic on County Street is very
h~avy, don't you?

Mr. Bangel: I object to that. It's not what the condition
was a.t other times; it's the condition of the traffic on this
_
occasion.
The Coui;t: Sustain the objection.
By Mr. Kyle :

Q. "'When you looked to your right and saw the truck coming·, did you see a negro man out in the street Y
A. There was no negro man out in the street. That's what
I was being careful for. There was a woman on the lefthand side ; that would be the northwest corner-stepping off
the curb-or maybe she was going to-and if I had
page 55 } gone to the extreme left to avoid letting the truck
hit me I proba.bly would have killed her, or hit
her. or hurt her, arid I couldn't do anything but just what
I did.
Q. .You didn't see any negroes on your right in tht street Y
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,Titne Penoso.

A.

They w~re on the curb but not in the street.
Q. ·with their feet out from the curb!
A. No, they were st.anding on the sidewalk.
Q. Were your brakes in good condition Y
A. Very good. My car was brand new; only a month old
at the tlll,le of the accident.

By the Court:
Q. Four wheel brakes f

.A.. Yes, sir.
Q. Hydraulic?
A. Hydraulic.
By Mr. Kyle:
Q. How quickly could you stop? How fast did you say you
were going?
A. I could stop immediately.
Q. And if you had looked to your rig·ht and seen the truck
coming you could have stopped in time Y
A. I was practically at a standstill when I was struck.
Q. If· you had looked to your right and ·seen the
page 56 ~ truck you could have stnpped and the truck gon~
by?
A. Not where I was when be hit me.
Q. Between the time you came out in the street and the
time you were hit you coulcl have stopped at any time, couldn't
you-instantly?
A. I could have ; yes.
Q. And if you had looked you would have seen the truck
coming?
.l\.. I did, and it was so far I had plenty of time to get
across.
Q. I understand, butJ\fr. Ba.ngel: Haven't we gone over that three or four
times?
· The Court: I think so.
Mr. Kyle: I'm not trying to eover the same ground; I'm trying to get her to answer the question, and she hedges.
M~. Rangel: She said three times she saw the truck down
the street and had plenty of time.
The Court: And when she first saw it it was 60 or 70 feet
away from ~he corner.
~fr. Bangel: Or about a ha.If a. block.
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.lime Penoso.
The -Court: And she came to a stop when it was a half a
block down, and when she saw the truck next time it was :five
or ten feet away~
·
page 57 ~ Mr. Kyle : That's not the way I understand it.
The Court: That isn't the way you understand
iU Let's see what you understand. Get it from the witness.
By :M:r. Kyle:
Q. That's what I was trying io do. Now, Mrs. Penoso, you
came to the intersection and stopped T
A. Yes., sir.
Q. At that time the truck was 60 or 70 feet down the street?
Is that righU
A. Yes.
Q. And you proceeded on across the street without looking at the truck any further? Is that right?
A. Yes; I was watching the other traffic.

Mr. Kyle: That's all.
By Mr. Bangel:
Q. Wben you first saw the truck approximately about halfway down the street, coming·

Mr. Kyle: You put the words in her moutb:
Mr. Bangel: Is a half a block-The Court: .You 're going over the same territory. again.
(Addressing the witness): Stand aside before we ask you
another question.
page 58

~

Mr. Kyle: We do not care to offer any evidence.
The Court: You submit the case on the evi-

dence as is?
Mr. Kyle: Yes, sir.
The Court: Then both sides rest.
Thereupon, after the plaintiff and defendant had rested
the jury retired from the courtroom and the plaintiff o:ffered
her instruction No. 1-P, a.s follows:
"1-P. The court instructs the jury that if they believe
from the evidence that the defendant negligent1y .failed to
keep a proper lookout, and the plaintiff was without fault,
then they should find a verdict for the plaintiff.''

40

Supreme Court of Appeals of Virginia

Which said instruction Number 1-P was refused by the
court, and the plaintiff excepts, as follows:
''The plaintiff excepts to the refusal of the court to grant
her instruction 1-P, as the instruction correctly states the
law, namely, that if the defenda.nt failed to keep a proper
lookout, and this was the proximate cause of the accident,
and if the plaintiff was without fault, then they
page 59 ~ should find for the plaintiff; and this instruction
is proper under the evidence in this case.''
There-upon the plaintiff offered her instruction numbered
2-P, as follows:
"2-P. The Court instructs the jury that if they believe
from the evidence that the defendant neg·ligently failed to
properly steer his automobile, and this negligence was the
proximate cause of the accident, and the plaintiff was without fault, then they shcmld find a verdict for the plaintiff.''
Which said instruction number 2-P was refused by the
court, and the plaintiff excepts, as follows:
'' The plaintiff excepts to the refusal of the court to grant
her. instruction 2-P, as this instruction properly states the
law under the evidence in this case, and should .be granted.''
Thereupon the plaintiff offered her instruction numbered
3-P, as follows:

'' 3-P. The Court instructs the jury that if they believe
from the evidence that the plaintiff was in the intersection
before the defendant reached the interseetion, then. the plaintiff had the right of way, and if you further believe from the
evidence that the defendant negligently failed to
page 60 ~ give the plaintiff this right of way and this was
the proximate cause of the accident, and the plain:..
tiff was without fault, then you should find a verdict for the
plaintiff.''
Which said instruction number 3-P was refused by the
court, and the p]aintiff excepts, as follows:
'' The plaintiff excepts. to the refusal of the court to grant
her instruction 3-P, on the ground that the said instruction
correctly states the law applicable to the facfa in the case, and
should be granted.''
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Thereupon the defendant by counsel moved .the court to
strike the plaintiff's evidep.ce on the ·ground that the plain..
tiff by her own evidence is guilty of gross contributory negligence and primary negligence; which motion was granted
by the court, and the plaintiff by counsel excepts.
Thereupon the court, on its own motion, gave the jurv the
..
following instruction:
'' The court instructs the jury tha.t there is no evidence
before them on which they can bring in a verdict
page 61 ~ for the plaintiff."
.
And the plaintiff excepts, as follows:
'' The plaintiff objects and excepts to the court granting
the instruction reading as follows : 'The court instructs the
jury that there is nc;> evidence ·befor~ them on wbich they
can bring in a verdict for the plaintiff,' on the ground tha.t
the said instruction is improper inasmuch as the .evidence
does not disclose any negligence on the part of the plaintiff,
and if the eyidence does disclose any negligence the ques_. tion of whether the neg~ligence was . a contributing cause is
one peculiarly for the jury, and that there is no evidence in
the case upon which the court can say as a matter of law
that the plaintiff is guilty of neglig·ence which proximately
caused or contributed to the happening of the accident.''
Thereupon the jury returned to the courtroom and after
they were instructed as beretofore shown they retired to
their room and later returned a verdict in the following words
and figures :
"We, the jury, find for the plaintiff and fix the· damages at $500.00 damage.s. J. M. Everett, Forepage 62 ~ man.''
Thereupon the plaintiff by rounsel moved the court to set
aside the verdict and to impanel the jury at the bar of this
court to assess the damages, as the damages are inadequate.
Which motion was refused by the court, and the plaintiff
by counsel excepts.
Thereupon the defendant by counsel moved the court to set
aside the verdict of the jury as contrary to the law and the
evidence, and to enter up judgment for the defendant.
'
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Which motion was granted by the court, and the plaintiff

'by counsel excepts.
page 63 }

I, B. D. ,vhite, Judge of the Circuit Court of
th_e City of Portsmouth, in the State of Virginia,
who presided over the foregoing trial in said court, do hereby
certify that the foregoing is a true and correct copy and report of all of the evidence, all of the instructions offered.
granted and refused by the court, and all of the other incidents of the said trial, with the exeeptions and objections or
the respective parties as therein set forth. Except exhibits
· number B, C, D, E, F, Dl, the original of which said e~fhibits
are identified by my initials, and it is agreed hy counsel for
plaintiff and counsel for defendant that in lieu of copies, the
originals shall be transmitted by the Clerk of the court to
the Clerk of the Supreme Court of Appeals.
And I do further certify that the defendant, D. PendPr
Grocery Company, a corporation, bad reasonable notice in
writing, given hy the plaintiff, of the time and place when
said copy and report of all the evidence, instructions, exceptions and other incidents of the trial would be tendered and
presented to the undersigned for signature and authentication.
Given under my hand this 10th day of May, 1940, within
sixty (60) days after the entry of the final judgment in said.
cause ..

B. D. ·wHI'l~E,
Judg·e of the Circuit Court of the City
of Portsmouth, Virginia.
A Copy:
·B.D.W.

page 64 ~

In the Clerk's Office of the Circuit :Court of the
City of Portsmouth, State of Virginia. On t.J1e
10th day of May, 1940.
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the
City of Portsmouth, 8tate of Virginia, do certify that the
foregoing· is a true transcript of the record in the snit of
June Penoso, Plaintiff, v. D. Pender Grocery Company, a corporation, Defendant, lately pending in said court.
I further certify that the same waR not made up and completed and delivered until the detendant hacl received due ·
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notice thereof and of the intention of the plaintiff, June
Penoso, to apply to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas to the judgment
therein.
Teste:

KENNETH A. BAIN, JR.,
Clerk .of the :Circuit Court of the City
of Portsmouth, Virginia.
I, Kenneth A. Bain, Jr., Clerk of the Circuit
Court of the City of Portsmouth, State· .of Virginia, do certify that the foregoing report of the testimony
and other incidents of the trial ~n the case of June Penoso,
Plaintiff, v. D. Pender Grocery Company, a corporation, Defendant, herein referred to, all of which have been duly authenticated by the Judge of said Court, were filed and lodged
with me as the Clerk of said Court on the. loth day of May,

page 65 }

1940.

KENNETH A. BAIN, JR.,
Clerk of the Circuit Court of the City
of Portsmouth, Virginia.
page 66 } State of Virginia,
City of Portsmouth, to-wit:

I, Kenneth .A. Bain, ,Tr., Clerk of the Circuit Court of the
City of Portsmouth, in the State of Virginia, do hereby certify
that the foregoing is a true. transcript of the ·record in the
foregoing cause; and I further certify that the notice required by Section 6339, Oode of 1919, was duly given in accordance with said .section.
Given under my hand this 10th day of May, 1940.
By:

KENNETH ...~. BAIN, ,TR., Clerk.
D. C.

A Copy-Teste:
l\L B.

,vATTS. C. C.
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