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In The
SUPREME COURT OF APPEALS OF VIRGINIA
At Richmond
MARSHALL W. COOK and LENORE M. COOK .. . Appellants
V.

Petition For Appeal

JAMES R. HAYDEN ............................ . Appellee
To the Honorable Chief J usticc and Associate Justices of the

Supreme Court of Appeals of Virginia:
( The appellants in this petition will be ref erred to as
defendants, Mr. or Mrs. Cook, or the Cooks, and the
appellee will be referred to as in the court below, the
plaintiff, the old gentleman, or Mr. Hayden.)
Your petitioners, Marshall W. Cook and Lenore M. Cook, respectfully represent that on the 22nd day of September, 1942, there
was filed in the Clerk's Office of the Circuit Court of Augusta
County, Virginia, by James R. Hayden a Bill of Complaint against
them, verified by the oath of the said Hayden, found in the record
at T. 25-29, in which Bill of. Complaint the said James R. Hayden
asked that a certain deed of conveyance, bearing date of February
28, 1942, made by him to Marshall W. Cook and Lenore M. Cook,
as tenants in common and to the survivor, conveying lands known
as the Augusta Springs property, or the Pendleton property,
2*
in Augusta *County, Virginia, be declared void and canceled, because of certain allegations contained in said Bill
regarding the advanced age ancl certain vaguely suggested physical
and mental infirmities of the grantor, that the conveyance was
without consideration, and that the said Cooks fraudulently took
advantage of him in the procurement of said deed; which said Bill
· petitioners request the court to fully read, because it is their claim
that it is insufficient in law to support the charge of fraud, and because of further proceedings had thereon.
Your petitioners demurred to and fully answered said Bill (T.
-10-29). The court overruled the Demurrer ( T. 30) , which will
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be hereinafter copsidere~l as one of the assignments of error, and
the Answer petitioners ask the court to fully read, because of the
matters and things therein set up, fully supported by the evidence
in the case.
Thereafter, such proceedings were had in said cause that a final
decree, adjudicating the principles of the cause, was entered by the
court on the 11th day of December, 1943, by which your petitioners
are aggrieved, by the errors therein contained, and petitioners are
furthermore aggrieved by errors committed in said cause by the
cout below, as will hereinafter appear by a consideration of the
errors assigned.
A transcript of such portion of the record in this cause as will
enable the Supreme Court of Appeals of Virginia,
3*
*or a Judge thereof in vacation, to whom this petition for
an appeal is to be presented, properly to decide upon such
petition, and to enable said court, if the petition be granted, properly to decide the questions which may arise before it, is herewith
exhibited and prayed to be read in connection with this petition.
(The record submitted with this petition consists of the various
pleadings, orders, decrees, exhibits, stipulations of counsel, and
a transcript of all of the evidence of witnesses taken ore tenus before the court, including motions, objections, rulings, and exceptions, made or taken during the course of the hearing of said
cause.)
STATEMENT OF FACTS
The plaintiff, Mr. Hayden, acquired the Augusta Springs property, locally known as the Pendleton place, by deed from Lester
H. Steinem, of Washington, D. C., dated April 17, 1928, which
deed is recorded in the Augusta County Clerk's Office. Mr. Hayden, a bachelor, 67 or 68 years of age, and without any near relatives other than a sister-in-law and niece, who resided in Washington, D. C., had come to Augusta Springs sometime before acquiring this property, and had made friends with Mr. Edward Patterson, a well known and much beloved old-time resident of the con,.
munity, with whom he boarded or made his home until he moved
into this property.
*He had been in business many years in the west, Wis4*
consin and Chicago, with several of his brothers, now deceased, and was possessed of large, extensive, and valuable property holdings in a number of places in the United States, which
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he owned or controlled and directed the management of, at or
about the time of making of the deed here in controversy, and for
some six months thereafter. Among these properties were: in
Virginia: that property known as "Crow's Nest," on the Potomac
River in Stafford County, Virginia, containing 16740 Acres (T.
253), and said to be now worth $32,000.00, and increasing in value,
by the evidence of his niece, a very intelligent woman (T. 175) ;
property in Arlington, Virginia, also· known as the Luna Park
property, which grosses a rental of $200.00 a month (T. 174);
the Augusta Springs or Pendleton property,. in Augusta County,
Virginia, containing 643 Acres, more or less, all of which is mountain land except some Thirty odd Acres adaptable to cultivation,
variously estimated to be worth from $10,000.00 to $25,000.00,
which property is the subject of the controversy in this cause; in
Flor1da: property near Sanford, where plaintiff had once lived, .
containing 12,000 Acres, which has in recent years been sold off
( T. 253), and other property in Florida that he owned, about
10,000 Acres (T. 167); in \Vest Virginia: property at Keyser,
West Virginia, known as the "Allkier Orchard," containing
5*
266 Acres, for which he paid, *according to his attorney in
West Virginia, $50,000.00 ( T. 125), · the same being run
down now and not worth that much; in Washington, D. C. : an
apartment house, said by his real estate agent there to be worth
· $70,000.00, subject to a lien -of $50,000.00, and yielding a rental
of $12,000.00 a year (T. 220).
He was, at the time he came to Augusta County, and continued
so to be until he left there in July of 1942, active and alert, physically and mentally, exercising his own will and judgment in connection with his many and varied business interests, and actively
superintending and directing his business affairs, not only in connection with the Augusta Springs property, but also having to do
with his other business interests in Florida, West Virginia, Washington, and other places, as the evidence shows that he took many·
trips to these distant points in connection with his business affairs.
Previous to the Cooks. moving on the Pendleton property with
Mr. Hayden, he had living there and looking after the property one
Fred \Voods, who, for some reason, was leaving, and he was in
search of some responsible person or persons to move on the property and do the work incident to the care thereof, and about twelve
years before this case arose, he made arrangements with the Cooks
to move on the Pendleton property with him. The Cooks were
recommended to him by his good friend, Mr. Ed Patterson
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(T.306; 569). Cook, at the *request of Mr. Patterson,
went to see Mr. Hayden, and had an understanding with him
about moving on his property. The Cooks first lived in a cottage
on the place and later, about four. or five years before this suit,
moved into the big house, so that they could look after the needs
and comfort of Mr. Hayden to better advantage.
The principal basis of the understanding was that the Cooks
were, without being paid therefor, to do the work required on the
place, and board and look after the needs and comfort of Mr. Hayden. They were also permitted to keep with them in their quarters several school teachers who ·were boarding with them, and for
their work and services rendered Mr. Hayden, they were to be
provided for liberally by him at some time in the future (T. 307;
312; 571; 572; 581 )-"Mr. Hayden had told us: 'I will board
with you all and I will provide liberally for you some day i ( I am
satisfied with you and you are satisfied with me and stay here, I
will provide very liberally for you,' and that is the reason I never
did ask him or say anything to him about anything I ever done"which was the reason for the making of the deed here in controversy, as stated to disinterested parties by him.
Augusta Springs being a small community, the Cooks knew Mr.
Hayden as a man reputed to be ·of considerable wealth and large
estate, having the means to provide liberally for them, as he
7*
said he would. They entered into this arange*ment with
him, and have fully carried out their undertakings. The
basis of this arrangement is found at many other places in the
record, which will be further discussed in considering the qttestion~
raised by the plaintiff of the arrangements with the Cooks, and th~
lack of consideration for the making of the deed.
In the Answer of the Cooks (T. 11-25), emphatic denial is made
of every allegation in the Bill that was necessary to deny, such as
the indefinite a·nd veiled charges of fraud and undue influence, committed or exercised upon Mr. Hayden by them, or his lack of capacity to make the deed in question. Also therein is fully set forth the
facts surrounding the many years of labor and service performed
by them for Mr. Hayden before his making of the deed to them.
Mr. Hayden first saw a lawyer, Mr. Curry, sometime in the
spring of 1941, about deeding the Pendleton property to the Cooks
(T. 322; 582). The property was not deeded at this time because
of some question of a survey. Mr. Hayden, for the same purpose,
again sought Mr. Curry in February of 1942 (T. 323-4; 590), but
Mr. Curry, not being able to go to Augusta Springs, sent Mr.
6*
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Saunders, a court reporter and lawyer, who had space in Mr.
Curry's office, at which time Mr. Saunders, after taking notes of
what Mr. Hayden wanted, prepared the deed from him to
8*
the Cooks, the provisions of which *will be more fully hereinafter discussed. The deed was at the time, February
28, 1942, signed, sealed, acknowledged, and delivered by Mr. Hayden to the Cooks, in the presence of Mr. Saunders.
FIRST ASSIGNMENT OF ERROR
Your petitioners are advised and represent that the order of
December 22, 1942, ( T. 29) and the further provision in the court's
decree of December 1, 1943, (T. 981) overruling the demurrer,
are ·erroneous, and that petitioners are aggrieved thereby for the
following reasons :
( 1) The demurrer should have been sustained, because neither
the plaintiff's Bill as a whole, nor any part thereof, is sufficient in
law to charge or have a hearing upon, on the grounds of fraud or
undue influence. There· is no specific charge of fraud or undue
influence contained in the plaintiff's Bill. The vague and indefnite
suggestions of fraud are insufficient.
ARGUMENT ON
FIRST ASSIGNMENT OF ERROR
The chief ground by which the plaintiff seeks to have the deed
set aside is that it was induced and procured by the defendants'.
fraud. This is a very serious charge, and the law requires
9*
that where such a charge is made, the charge *and the circumstances under which it was made, and how, and by
whom, and in what manner the fraud was accomplished, must be
specifically and clearly stated, to sufficiently inform the defendants
precisely of the exact nature of the fraud charged. It has been
long settled in this state, as we- understand the law, that fraud must
.be particularly alleged, as well as all the essential circumstances
which warrant the charge.
The several grounds of the demm;rer, being four in number, are
set forth in the record ( T. 10 and 11 ) , and, taken and read together, they deny the sufficiency of the plaintiff's Bill, in that it is
insufficient to charge fraud in general terms; it is not alleged by
whom and in what manner the fraud was effected; that the circumstances surrounding the alleged, fraud are not specifically set
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out in detail, so that the defendants would have an opportunity of
knowing what they would have to meet; the Bill does not set forth
the particulars of the fraud, the names of the persons who participated in it, nor the manner of its accomplishment, nor how the
plaintiff was imposed upon or misled.
Your petitioners believe that the authorities as a whole hear out
their contention.
Long ago this court said, in an opinion by the learned Judgc
Lunsford L. Lewis, President of the court, in Southall v. Farish,
and other.~, 85, Va. at Page 410:

*" Another point made by the appellants is, that Thomas
L. Farish was not informed that the president of the bank
had required the appellee to pay the judgments out of his deposits,
and as knov-.rledge of that fact was kept from him, the agreement is
mid, on the grounds of fraud. A sufficient answer to this position is
that no such charge is made in the bill, and cannot, therefore, be
properly considered now; for "nothing-and least of .all fraud-can
be the subject of trial, until it is put in issue." Koger v. Kane's
Adm'r. 5 Leigh 606. Nor will a mere general charge of fraud suffice. When relied upon, the bill must show, specifically and in detail,
of what the fraud consists, and how it was effected, so that the defendant may have the opportunity of shaping his defense accordingly. And if not alleged, evidence upon the point, however strong a
case it may show, is irrelevant, and will be suppressed as improperly
taken, otherwise, "the pleadings, instead of being a shield to protect
parties from surprise, would be a snare to entrap them." Thon,pson v. Jackson, 3 Rand. 504; Knibb's Ex'or. v. Dixon's E:r'or. 1
Id. 249; Gregory v. Peoples, 80 Va. 355; Welfley v. Shen. Iron,
etc., Co., 83 Id. 768; Redd v. J)ycr, Id. 331; Hicknia.n's E.r'or. v.
Trout, Id. 478; Voorhees v. Bonesteel, Wall. 16; and cases cited."
10*

Koger v. Ka.ne's Adni'r., 5 Leigh 606, referred to in Judge Lewis'
opinion supra, appears to be a leading case in Virginia on this
subject. It will be observed that the language of the demurrer here
is substantially the same as the language used by Judge Lewis
supra, and the doctrine laid down is old and settled.
In Jorda.11 and others v. L(qgan, 95 Va. at Page 621, it is said
by the distinguished President of the court, Judge Keith, that:
11 *

*"Fraud must be alleged as we.II as proven and it will not
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do to state it argumentatively. The charge must be direct as
the proof must be clear."
Again in Allsop v. Catlett, 97 Va. at Page 370, in the opinion
by Judge Buchanan, this court said :
"Where fraud is relied on, the bill must show specifically in wh .. t
the fraud consists, so that the defendant may have the opportunity
of shaping his defense accordingly, and since it must be clearly
proved it must be distinctly stated. It will not do to state it argumentatively. The charge must be direct as the proof must be clear."
(Citing Southall v. Farish, 85 Va. 403; Jordan v. Liggmi, 95 Va.
616)
After summing up and digesting the authorities in this state, it
is said in Michie's Digest of Virginia and West Virginia Reports,
Volume 5, at Page 35, Seeton 96:
"Where fraud is relied on, the bill must show specifically in
what the fraud consists, so that the defendants may have the opportunity of shaping his defense accordingly, and since it must be
clearly proved as alleged it must be distinctly stated. A mere general charge is not sufficient. It will not do to state it argumentatively. The charge must be direct as the proof must be clear.".
Further, it is stated on the same page:
'' Fraud must be particularly alleged as well as all the essentials
which warrant the charge." ( Citing authorities)
Further on the same page :
"The rule in West Virginia is stated in such cases, the practice
in West Virginia being practically, the same as in Virginia; in pleading a fraud, the leader must by apt words allege in his pleading
every act, fact and incident, which necessarily enter into
12*
and con*stitute the particular fraud and the essentials must
be alleged with such precision and certainty as to exclude
every construction except the fraudulent and wrongful purpose
complained of; and if, from the face of the pleading, it is doubtful whether the allegations do in fact amount to that particular
fraud or not, it is not well pleaded."

8
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The law never presumes fraud, but the presumption is always in
favor of innocence. See Engle)' v. Harvey, 93 Va. 440, and cases
cited.
To this day it must be admitted,· under the weight of authorities,
that fraud must be clearly and distinctly stated in the pleadings.
This court, in the recent case of Sands v. Bankers Fire Insu.rance
Company, 168 Va. Page 657-8, said:
''This court has many times said that fraud when relied upon
must be expressly and clearly charged; it cannot be the subject of
trial unless it ha~ been brought in issue by the pleadings."

lt is submitted and earnestly contended that fraud is not properl~.
charged or set out in plaintiff's Bill, and that under the authorities
the demurrer should have been sustained, and the court erred in
overruling the demurrer.
SECOND ASSIGNMENT OF ERROR
The court erred in denying defendants' motion, made at the
conclusion of the plaintiff's evidence in chief, to strike out
13*
the plaintiff's evidence, which motion is .found *in· the record at T. 289, etc., and the court's ruling thereon at T. 304,
and also embodied in the final decree, upon the grounds that the
plaintiff had not made out a case; that the plaintiff's case depends
absolutely upon clear and convincing proof that Mr. Hayden was
induced to make the deed by the fraud of the Cooks, and further,
that the plaintiff's evidence as a whole fails to show any fraud or
undue influence on the part of the Cooks exercised over or upon·
Mr. Hayden in the making of the deed in question ..
ARGUMENT ON
SECOND ASSIGNMENT OF ERROR
The error. urged· here is in reality the same as the demurrer to
the evidence. It rests and depends entirely upon the question : Is
there sufficient evidence in the record, the plaintiff having restd his
case in chief, upon which the court could properly find in the plaintiff's favor?
It is earnestly urged and submitted that the evidence fails to
show that Mr. Hayden was incomept~nt to make a deed, and that
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there is no evidence whatever in the whole record showing any
fraud or undue influence exercised by the Cooks upon or over Mr.
Hayden in the making of the deed in question.
Counsel handling this appeal adopt the. argument of
Charles Curry, Esquire, now deceased, who was senior coun14*
sel *for the defendants in the trial of this case in the court
below, which argument is found in the record at T. 289, etc.
'Ne invite and earnestly urge the court to consider this argument.
THIRD ASSIGNMENT OF ERROR
The court erred in granting plaintiff's motion to strike from the
record and decline to consider certain evidence of H. H. Saunders,
a witness for the defendants, which motion is found in the record
at T. 390, and the court's action thereon embodied in the final
decree under Paragraph 4 at T. 982, wherein the court decreed
"that so much of the testimony of H. H. Saunders, commencing
with the eighth question -at T. 380 of the testimony, including
everything through the seventh question and answer thereto at T.
383, be stricken out on the grounds that the same constitutes privileged communications between a client and his attorney, which
privilege has not been waived."
ARGUMENT ON
THIRD ASSIGNMENT OF ERROR
The entire evidence of Mr. Saunders is confined within a very
narrow scope, and is found in the record at T. 377 to 389.
We here quote the questions asked and the answers
given by Mr. Saunders, which were stricken from the rec15*
ord, *and which the court refused to consider, on the grounds
that it was privileged communication and not waived by ·the
parties:

"Q. Did you tell him how you had happened to come?
A. I told him he had sent for Mr. Curry to come to see him
and Mr. Curry was unable to come.
Q. What did he say?
A. He said he had sent for Mr. Curry; that he had seen him
once before.
Q. Did you talk with him?

10
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A. I asked him what he wanted and he said he wanted a deed
prepared.
Q. How did he appear to be, mentally and physically, so far as
you could see ?
A. I never had seen him before. He was sitting in a big chair
with a newspaper across his lap. He answered the questions I
asked him and it seemed to me in a very intelligent way.
Q. What did he tell you?
A. He said he wanted to make a deed to Mr. and Mrs. Cook
for everything he had out there, with the exception of what had
been sold off. He mentioned the piece of land he sold the Woolen
Mills. He said he wanted to reserve the church and an acre around
it for a graveyard, and the right of way from the church to the
road.
Q. Did he seem to know what property he had there?
A. He mentioned the fact that he had owned some property
in Florida and some property in the District of Columbia.
Q. Did he say what property he owned in the District of Columbia?
A. No, sir, except a building of some kind.
Q. Did he say whether he had made any disposition of it?
*A. Not the first time I saw him, no.
f6*
Q. You saw him later?
A. I took notes on what he wanted and came back to Staunton
and prepared a deed that night or the next morning, and I showed
it to Mr. Curry.
Q. Why did you show it to Mr. Curry?
A. Mr. Hayden requested I show it to Mr. Curry, and I took
it back out there on Saturday afternoon, the 28th.
Q. Did he give you any description of the property?
A. On the day before I asked him if he had a survey of the
property. He said no survey was necessary because he wanted
them to have all he had there with the exception of what was sold
off.
Q. Did he seem to know and understand and appreciate what
he was talking about?
A. So far as I could see he did.
Q. You had never seen him before?
A. No, sir.
Q. Did you see any indication of weakness of mind or memory?
A. None that appeared to me, no, sir.
Q. You took the deed back the next day: Did he know you?
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A.
Q.
A.

Yes, sir.
What did he call you?
Mr. Saunders.
Q. He seemed to remember your name all right and called you
Mr. Saunders?
A. Yes, sir.
17*
*Q. Did you tell him what you had done?
A. I told him I had prepared the deed and I read it to
him. He said he never signed anything that he did not read, and
he read it himself.
Q. He took it and read it himself?
A. Yes, sir.
Q. Did he take it long enough to have read it, everything in it?
A. I would say so. It took him some little time to read it.
Q. You had read it over to him and he said he never signed
anything that he did not read himself?
A. Yes, sir.
Q. What did he say?
A. After he read it and after I read it, at his request, I read
the two provisions : One about the church, and one about keeping
control of the property as long as he lived, the second time.
Q. Was anybody present?
A. Mr. Marshall Cook.
Q. Did Marshall make any suggestions?
A. Not a word.
Q. Did he say anthing about making the deed?
A. Not that I heard of.
Q. For whom were you acting at the time?
A. At Mr. Curry's request, for Mr. Hayden.
Q. Who paid you?
A. Mr. Hayden paid me himself.
Q. You first read the deed over to him; then he read it
18*
over; then he asked you to read the *two provisions that you
have referred to, with reference to the church and keeping
control of the property as long as he lived? ·
A. Yes, sir."
We earnestly submit that the evidence of Mr. Saunders shows
plainly that he acted under direction of Mr. Curry in going to see
Mr. Hayden; that Mr. Hayden directed him to write the deed in
question, and show it to Mr. Curry for his approval of the form
thereof, before bringing it back to Augusta Springs to be executed.
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Mr. Saunders was a mere scrivener of the deed under the directions of the grantor; no legal or technical advice was sought or
given; no confidential or secret matter was discussed that could in
law have been privlleged; and, assuming that Mr. Saunders may
have acted as a lawyer in the writing of the deed, the information
given him by Mr. Hayden for the preparation of the deed was not
such as is in law privileged.
In F reiind, et al v. Johnson ( 1931 ) 46 Fed. (2nd) Page 272,
,
it was held that:
"In drafting the deeds he ( the attorney) acted not as an attorney
but as a scrivener, in which capacity he may testify to what was
done even if in other respects he was acting as attorney ..
which is doubtful.' Citing Champion v. McCarthy, Ill. 81 N. E.
808; 11 LRA (NS) 1052; 10 Ann. Cas. 517.

It has been held in a number of jurisdictions that communications
by a grantor in a deed to an attorney who was acting, with
19*
reference to the execution and delivery of the *deed, in the
capacity of scrivener and notary public, were not privileged.
See Mason v. Mason, 231 S. W. 971 ; also Note 59 ALR Page
1555.
.
In Bishop v. Hilliard, 81 N. E. 403, in an action to set aside a
deed on the grounds of undue influence., it was held that an attorney for the defendant was competent to testify to circumstances
surrounding the execution of the deed.
There is also authority for the proposition that where fraud or
misleading is alleged as grounds for setting aside a deed, the circumstances disclosed to the attorney who prepared the deed are
proper to admit in evidence. Holbrooll v. Seagram (Mass.) 116
N. E. 889; Jacobs v. Weissinger (Mich.) 178 N. W. 65.
In Wigmore On Evidence, Volume 5, (2nd Ed.) on the subject
of privileged communications, Section 2297, Page32, it is said:
''A deed or other conveyance is drafted· sometimes by the parties,
sometimes by a real estate broker, sometimes by a notary or scrivener, and sometimes by an attorney-at-law. Though it necessarily
affects rights and obligations, there is not necessarily contribution
of legal advice in its preparation. It is conceivable, therefore, that
an attorney may be asked to draft a deed of a certain tenor without any expressed reference to his knowledge of the law. On the
other hand, he will undoubtedly use that knowledge, and his em-
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ployer impliedly requests him to use it in phrasing the instrument."
Further, in the same sanction, after considering the rule
in the United States in respect to the drafting of a will
20*
*as privieged, it is said:
"But for deeds and other instruments the privilege has been
strictly construed and ·where no legal problem has been e:rpressly
brought forward by the client, his communications concerning the
nure draif ting of the in.stritment have commonly been admitted."
( Italics supplied) Quoting authorities from many jurisdictions.
The foundation of the rule, as stated in Greenleaf on Evidence
1, 15th Edition, Section 238, Page 319, is not on account of the
importance of "legal professors," but in the interest of· justice and
the administration of justice and is for the protection of the client.
Thus it will be seen that for a communication to be in law
privileged, it pre-supposes that professional legal advice was sought
and given, in the enforcement of legal rights, or with a view to the
client's defense, or for his protection; in other words, some professional legal advice must have been sought and it must be of the
· nature that it was confidential, in fact, and was intended to be secret
or confidential.
If the court will read the evidence of Mr. Saunders, we believe
that it will readily agree that Mr. Saunders acted only as a scrivener
in the preparation of this deed, even though he was, in fact, an
attorney licensed to practice law; that Mr. Hayden sought no advice
whatever and merely directed him what he desired to be done, and
the manner in which he desired it to be done, and, as Mr. Saunders·
said, in a very inteiligent way.
21 *
*Mr. Hayden directed Mr. Saunders to make a deed to
the Cooks for the Augusta Springs property, less what he
had sold off to the Woolen Mill, reserving unto himself a life estate
in the whole of the property with the right to control and manage
it, reserving from the conveyance the little Episcopal chapel with
an acre of ground around it for hurial purposes, with a right-ofway from the public road to the chapel, where it will best serve
the church and do the least damage to the remainder of the lands.
It should be remembered that the plaintiff, Mr. Hayden, his
sister-in-law, Mrs. Hayden, and his niece, Miss Louise Hayden,
claimed that he could not see to read, was blind; yet, Mr. Saunders'
evidence shows that after he prepa·red the deed and brought it to
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.him, that he asked him to read it to him, in the presence of Marshall
Cook, and then took the deed and read it himself, saying that he
never signed anything that he did not read. Further, when Mr.
Saunders first went to the place the day before the execution of
the deed, Mr. Hayden had a newspaper across his lap, indicating
that he must have been reading the paper, as testified to by a number
of other people who knew him and said that he did read the daily
papers.
Further, when his sister-in-law, Mrs. Catherine Hayden, and his
niece, Miss Louise Hayden, took deeds from him for all of his property after they had taken him to Washington in July of 1942, his
own trusted real agent, Scott, the scrivener of all of these
22*
deeds of his other properties *to Mrs. Hayden and Miss
Hayden, said that he took them and apparently read them
and understood what they were about, and that he thought he could
see to read; and this is on July 18, four and one-half months after
the making and deli very of the deed here in question.
However, if any question of privilege may have existed, which
we deny, that privilege has been waived by Mr. Hayden, in that
he discussed the whole arrangement of what he wanted done, how
he wanted the deed drawn, and directed Mr. Saunders what to do,
in the presence of one of the defendants, Mrs. Cook, and, when
the deed was prepared and brought back to the Hayden property
the next day, he had it read to him in the presence of Mr. Marshall Cook. Further, Mr. Hayden has testified in this case, and
in his evidence, while not denying that he saw or talked to Mr.
Saunders, or had him prepare the deed, he states that he ·has no
recollection of so doing, and, by the sworn allegations in his Bjll
of Complaint, that the deed was obtained by fraud, he indirectly
places Mr. Saunders, the attorney, as one of the persons assisting
in the perpetration of the fraud upon him.
In Grant v. Harris, mzd others, 116 Va. 642, it is held that a
client may waive the privilege expressly or impliedly from his conduct, no particular formality being essential.
In this case, it is urged that Mr. Hayden, by testifying and assuming to forget all about having had Mr. Saun23*
ders *prepare this deed, and the instructions he gave him,
impliedly charges Mr. Saunders with assisting in a fraud
upon him, and he must be by such action in fairness assumed to
have waived any privilege concerning the instructions he gave Mr.
Saunders for the preparation of the deed.
As is said in Grant v. Harris supra., at Page 650:
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"To hold otherwise would subject the attorney to scurrilous and
unjust attacks, and convert the rttlc, which was intended only as
a shield for the client's protection, into a weapon of defense against
others. The authorities generally hold that a client who goes upon
the stand in an attempt to secure .some advantage . . . waives his
right to object to the attorney's being called by the other side to
give his account of the matter.'
It is also generally held that communications made in the presence of a third person are not privileged, as the client has it within
his power to make the communications confidential and secret. See
Greenleaf On Evidence, Wigmore On Evidence.
In Tutson v. Holland, et a.I (D. C. 1931) 50 Fed. (2nd) 338,
it was held:
"Statements made by plaintiff to attorney in pre~ence of defendant at conference not privileged or confidential communication."
On the question of privileged communication, this court has said,
in Furniture Corpora.lion Y. Southern Factories, 162 Va. 769:
"In discussing the case of Lyle v. Higginbotha.ni, 10 Leigh ( 37
Va.) 63, to have excluded all of the testimony of Murphy under
general objections ,vould have seriously prejudiced the plain24*
tiff's case and *suppressed evidence of fact not affected by
the rule of privileged communication. Because of its tendency to suppress truth, the rule should always receive a strict
construction." Citing 28 RCL Page 550, Section 140.
At Page 784 of the opinion in the Furniture Corporation caic
supra, it is said :
"But several things must occur to bring the case within the rule
( of privilege). The matter must have been one of professional
confidence. It must have been at the time a secret, and if known
to the world, there was no reason for further concealment . . . .
If it might be forced from the client by the rules of court, it may
be drawn from the attorney.'
In 28 RCL, Section 151, Page 561, it is said :
"In order that the rule as to privileged communication between
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an attorney and his client or its reason shall apply, it is inherently
necessary that the communication made by the client to the attorney
or to his clerk should be confidential. Therefore, if the client
chooses to make or receive his communication in the presence of
third persons, it ceases to be confidential and is not entitled to the
protection afforded by the rule." Citing authorities from many
jurisdictions. Also Notes in 66 ASR 224; 6 LRA 481 ; 17 LRA
(NS) 112; Ann. Cas. 1913A, 15 .
.To the same effect, see also Southeastern Digest, Stat.e v. Richards, (Ga.) 192 S. E. 632:
"Conversation between attorney and client when heard or made
in presence of third party may be given in evidence .
"

In Care')' 'V. Carey, (N. C.) 12 S. E. 1038:
"Declarations made by defendant to her counsel in the presence
of plaintiff are not privileged and counsel may testify to them."
Likewise, it has been held that where an attorney acting for one party in the lease where both parties, plaintiff
25*
*and defendant, were present, that the conversation was not
privileged and the attorney could testify. 147 N. C. 368;
23 LRA (NS) 223; 127 American State Reports 550.
On this assignment of error, we contend:
First: That Mr. Saunders was acting as a mere scrivener and
wrote the deed specifically under the directions of Mr. Hayden,
who told him what to do and how he wanted it done ; that no legal
or technical advice was sought and none given; that the. evidence
itself shows this to be the whole picture; and that the communications or instructions given by Mr. Hayden to Mr. Saunders were
not such as are in law privileged;
Second: That assuming, which we deny, that the instructions
given were of the character that are in law privileged, Mr. Hayden
has waived this privilege by, first, ,/giving such instructions in the
presence of third parties, the Cooks, in first talking over what he
wanted done in the presence of them, and, second, after having the
deed prepared, and 'before its exeq.ttion, having it read aloud in
the presence of another of them, and further, that Mr. Hayden
has testified in this case, and by his statements and sworn pleadings, which are part of the record here, has inferentially, if not
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actually, attempted to make Mr. Saunders, the attorney, in pari
delicto, in the fraud which he alleges was pra~ticed upon::him.
\Ve submit that such a situation, in the interest of the fair administration of justice, to the Cooks and to Mr. Saunders,
26*
makes the plaintiff's position on this question not *only unfair but untenable, to take from the court, under the veil
of secret or privileged communication, Mr. Saunders': version of
what actually transpired, when he received his instructions Jrom
Mr. Hayden about the deed in question.
.
Further, Mr. Saunders' evidence is highly important, and he is·
certainly competent to testify as to the mental condition of Mr ..
Hayden as it appeared to him at the time of the giving of the
instructions and the making of the deed, and he can only do this
by telling what transpired, and whether Mr. Hayden acted rationally, etc.
Also, Mr. Saunders was the notary public who took the acknowledgement, and is, as an officer before whom Mr. Hayden acknowledged his signature, competent to give evidence surrounding the
execution of the deed, and whether it appeared that Mr. Hayden
knew what he was doing and apparently understood the object and
purport of his acts.
He is further competent to give evidence as to whether there
appeared to be pressure of any nature, influence of any description,
corcion, or duress, suggested by the conduct of the Cooks, or either
of them, or any other party, at the time of the giving of the instructions for the preparation of the deed, or the making and execution thereof.
We contend and u'rge that it was error for the court to strike
from the record any part of the evidence of Mr. Saunders.

27*

*FOURTH ASSIGNMENT OF ERROR

The court erred in the entry of the order of the order of J°anuary 21, 1943, found in the record at T. 30-31, over the objection
of counsel for defendants, found in the record at T. 621, directing
. Mrs. Cook to pay certain funds, then deposited to her credit in the
Bank of Craigsville, Inc., Craigsville, Augusta County, Virginia,
and in the Staunton National Bank, of Staunton, Virginia, to the
Clerk of the Court, to be held by him pending the determination of
this cause, and further, in embodying in the final decree, in Para, graph Six, T. 983-4, that the funds paid under order of the court
by Mrs. Marshall W. Cook to Harry Burnett, Clerk, belonged to
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James R. Hayden, and that the said Clerk pay over to the attorney
for Mr. Hayden the amounts paid into his hands, etc.
ARGUMENT ON
FOURTH ASSIGNMENT OF ERROR

It will be observed from the evidence of Mrs. Cook (T. 609,
etc.) that Mr. Hayden had given to her money on three occasions
for. improvement and repair to the Augusta Springs property-in
February of 1942, $2000.00, and in June, 1942, two different
checks, one for $500.00 and one for $1000.00. This money she
deposited in special accounts to her credit, $2500.00 in the Staunton National Bank of Staunton, and $1000.00 in the Bank of
Craigsville, Inc., Craigsville, Augusta County, Virginia.
28*
*The evidence shows that the large mansion house on the
Augusta Springs property was very much run down and in
need of many repairs; it was estimated that to fix the roof alone
would cost $1200.00; that Mr. Hayden wanted the property fully
repaired, and instructed her what to do with the money, and for
what purpose to use it-to fix up the Augusta Springs property.
The evidence shows further that the money was being used solely
for this purpose," and, at the time of the entry of the order, there
remained of these funds in the two accounts $176.26 in the Craigsville bank, and $2394.00 in the Staunton National Bank, which
was transferred in compliance with said order.
The Bill does not allege that Mrs. Cook, by any fraud or impropriety, came into possession of this money. There is no evidence in the case whatever from the plaintiff, or his witnesses,
concerning the money. There is, however, abundant evidence in
the record, Mrs. Cook's evidence, and evidence of some of the
workmen, that extensive repairs had begun and were going forward
in the improvement of the builidngs of the Augusta Springs property.
Mr. Hayden in the deed made to the Cooks had reserved unto
himself a life estate in the entire property, with the full power to
manage and control it during his life. · He had every right to do
what he wishes in the improvement of the property, as the property
was still his in every respect for the remainder of his life.
29*
*The court had no jurisdiction whatever over this
money. It is not part of the controversy in this suit. The
recovery of the money was not asked. There was no evidence of
the plaintiff concerning it, and all of the evidence is that it was
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gh-en by Mr. Hayden to Mrs. Cook for a specific purpose-to make
general repairs and improvements to the mansion house and other
buildings on the Augusta Springs property, and this she was doing
with the money, and had not used one cent of it for any other
purpose, and while we realize and appreciate that the question of
the handling of this fund is not decisive of the merits of this case,
we submit that it was error for the court to take control of these
funds without jurisdiction or authority so to do, which action clearly indicated the ultimate findings of the court carried into the final
decree of December 11, 1943.
FIFTH ASSIGNMENT OF ERROR
The court erred in admitting into the record, over the objection
of counsel for defendants, certain statements made by Messrs.
Archibald Robertson and Peyton Cochran, counsel for the plaintiff,
concerning what one Miss Fitanides, a witness whom the plain ti ff
had summoned, but not used, would testify to.
The court· further erred in permitting Mr. Robertson to make
the statements, made in the nature of counsel's own testimony, concerning what he could do to impeach the witness
30*
*H. H. Saunders, but chose not to do, when counsel neither
offered to produce the witnesses nor disclosed who they
might be.
The statements were in the nature of plaintiff's counsel testifying as to what certain witnesses would say, or what evidence they
could produce by-certain undisclosed witnesses, without offering
such evidence through such witnesses, and made before the court,
who had before it the determination of the issues here involved,
with the request that they become part of the record. The statements of Mr. Robertson and Mr. Cochran are found at T. 892896, the objection of counsel for defendants at T. 898, and the
ruling of the court at T. 900.
ARGUMENT ON
FIFTH ASSIGNMENT OF ERROR
\Ve invite the court's reading of these statements, which we consider most remarkable.
"I had intended to state to Mr. Saunders that I wanted him back
for further cross-examination for the purpose of impeaching him
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and to ask him whether or not l\e was willing to come. Since that
time, it has developed that the matter upon which I wished to crossexamine Mr. Saunders would show a source of information that
I had inquired about him in a confidential way, and the people who
had given me that information declined to let me disclose it, and
I was obligated to them not to do it without their consent."
If the court will read the statement, it will at once
see that there was no necessity whatever existing, but, we
31 *
*think, the greatest impropriety, in Mr. Robertson making
any such statement before the court, who had before it the
determination of the issues in this case.
Mr. Saunders was a thorn in their side, because he had written
the deed at the request of Mr. Hayden, had been present at its
execution and delivery, acknowledged his signature, and testified
that, so far as he could see,. Mr. Hayden was competent, in good
health for his age, and acted in a very intelligent way.
Mr. Saunders had testified, been examined and cross-examined
and plaintiff's impeachment or contradiction of his evidence previously attempted by plaintiff's counsel with their paid investigator,
Mr. Cover, an insurance agent, to the tune of $15.00 a day and
expenses. In this attempt they had failed miserably, and we ask
for what other purpose could Mr. Robertson be making these
statements to the court other than to indirectly say to the court, and
ask him to consider it, that :
'I have in a confidential way found other evidence with which
I can impeach Mr. Saunders, but I cannot disclose it. Therefore,
it is useless to bring him back and I will withdraw my request to
pay him either a per diem or expenses and I will have no further
dealings with him."
We submit that the court should not have permitted Mr. Robertson to make this statement, when he never intended to produce
any witness or evidence supporting it.
Regarding Miss Fitanides, another most remarkable situation. Miss Fitanides had been one of the school teachers
32*
*who had boarded at one time with the Cooks in the Hayden property.
Counsel for plaintiff had gone to great trouble and expense in
making arrangement with this witness to testify. She was on
vacation. They ·paid her expenses to New York (T. 895); they
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paid her expenses in a New York hotel, and paid her expenses on
her return to Staunton.
A part of Mr. Robertson's stalcment concerning her is quoted
from the record at T. 894:
"We intended to show through her that the room which Mr.
Hayden occupied was filthy and untidy; that he was so blind he
could not see how to make his radio connections; that he was
physicaly and mentally incapacitated; that Mrs. Cook had told her
that she had a lawyer who was representing her . . . Vv e were
also going to show through Miss Fitanides that Mrs. Thacker was
not at the Hayden home on the two occasions ( that she testified
that she was), arid that Lucas was not there· on the occasion that
he said he was there.,,
' Mr. Robertson, in effect, tells the court that with Miss Fitanides
they were to cover the case, blanket and blot out a large part of the
defendants' evidence, by impeaching or contradicting all of the
evidence showing the excellent care and consideration given and
shown by the Cooks to Mr. Hayden. They would show by her
that his room was filthy and untidy, that he was so blind that he
could not see to make his radio connections, that he was so physically and mentally incapacitated that he could do nothing, that
Mrs. Cook was a scheming person, and had a lawyer representing
her. They were through her to contradict Mrs. Thacker, to
33*
contradict the *witness Lucas.
But, when Miss Fitanides returned to Staunton after her
New York trip, at the expense and outlay of the plaintiff, and
counsel conferred with her in her in her room in the Stonewall
Jackson Hotel, for which the plaintiff also paid, they say she demanded $500.00 to testify (T. 895). Mr. Robertson then further
states (T. 896):
"We do not want her testimony under any circumstances. We
think it is blackmail and improper. and we would refuse to have
her as our witness. However, we would be glad to call her as a
hostile witness, or let the court call her, or have opposing counsel
or anyone else call her."
After Mr. Robertson and Mr. Cochran had completed their
statements, counsel for defendants, at T. 897, made objection and
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stated that the statements made here should not be a part of the
record in this case. Mr. Robertson urged:
.. I do not agree. I want the court to determine whether it goes
in the record or out of the record. I want it preserved. . . . "
Mr. Taylor, of counsel for defendants, at T. 898, made strenuous objection to any statements made by opposing counsel, for
the record, as to their disagreement with their witnesses and the
reasons for their not being put on the stand to testify. The objections to such are manifold and obvious. The statements are
not only hearsay, but, in effect, plaintiff's counsel indirectly testifying as a witness on material issues in the cause, none of which are
within his knowledge, although he says: "I have the wit34*
nesses to the facts I am *stating, but I choose not to make
them available to the court or to opposing coupsel for crossexamination." The court was .urgently requested by counsel for
defendants that none of these statements be received for consideration or become part of the record.
Mr. Robertson then said (T. 899): "The witness is here and
they can put her on." Mr. Curry, for defendants,· then stated
(T. 900) that the case might go to the Court of Appeals, and:
"Mr. Robertson has stated what he was going to prove by this
witness, and I do not think it ought to be in the record."
We submit that these statements were not proper to bring before the court, who had before it the determination of the issues
here involved; that the effect of such statements, when permitted
in the record, would be permitting counsel to indirectly testify, the
objections to which we have previously considered, and which
practice this court has heretofore loked upon with distinct disapproval, and which is obviously objectionable for many reasons.
That Mr. Robertson urged that these statements become part
of the record, and was successful in persuading the court to his
view, is plainly shown by the record.
At T. 897, when objection was first made to the admission of
these statements, Mr. Robertson stated: "I do not agree . . . . ",
and the court, at T. 90, in passing on the question, said:

35*

*"I am asked by counsel for the plaintiff to let the record
stand as to the state·1nents made to me by J.V!r. Robertson
and JV!r. Cochran relative to Mr. Saitnders and Miss Fita.nides.
This is opposed by counsel for the defendants for the reasons
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stated. In my opinion, in view of the fact that Mr. Saunders was
here and examined in chief and cross-examined and excused by
both sides, the only statement that is proper to be put in the record
is that Mr. Robertson desires to withdraw the offer made to have
him return.
As to Miss Fitanides and the whole situation that is before the
court, I think it was the duty of counsel to bring to the court's
attention the demand of this witness a fee of $500.00 to testify;
and, as to the statements made to the court by counsel with reference to Miss Fitanides, I 1.vill perm-it them to stand a.s a. part of the
record.". (Italics supplied)
Defendants by counsel excepted to the court's ruling for the reasons previously stated.
The record is the evidence and facts for the determination of the
issues involved. The basis of admission or exclusion of evidence
or statements offered is that if they are improper they will be excluded. If the court thinks them proper they will be admitted and
taken into consideration along with the rest of the record, in a
determination of the issues involved.
SIXTH ASSIGNMENT OF ERROR
The court erred in overruling the clef endants' motion to direct
an issue out of chancery, found in the record at T. 973, etc., which
action of the court is embodied in its final decree under heading
"2" at T. 981.

36*

*ARGUMENT ON
SIXTH ASSIGNMENT OF ERROR

The defendants' motion to direct an issue out of chancery was
made for a number of reasons:
( 1) On the complexities of the many and varied issues in the
case.
( 2) On the voluminous evidence, all of which that was material
to the issues involved is in serious conflict.
( 3) That the question of fraud, involving not only the defendants but some of the witnesses, was an issue in the case.
( 4) That the question of undue influence upon the grantor in ·
the deed was an issue in the case.
( 5) The question of the plaintiff's blindness and physical in-
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firmities, a sharply controverted issue in the case, affecting his
knowledge and understanding of his act in the making of the deed.
(6) The plaintiff's mental status, a very sharply controverted ·
issue in the case, as to his competency or incompetency at the time
of the making and execution of the deed in question.
(7) The question of the credibility of witnesses, the defendants
and others, whose character for truth was attacked, which was the
subject of sharp controversy between counsel, and, in some instances, between · witnesses, which brought into the evidence an
array of responsible citizens of the Craigsville and Augusta Springs
community on this issue.
37*
* (8) That with all of these issues in the case, it is one
that could be more ably and properly decided,by a jury, with
the guidance of the court, than by one man alone.
We understand and appreciate the law to be that the direction
of an issue out of chancery is in the discretion of the court, that
it can be done on the motion of either the plaintiff or defendant,
or on the court's own motion, and further, that it is error to direct
an issue when it should not have been, and it is equally error to
fail to direct one when it should have been directed.
The object of an issue to be tried by a jury is to inform the conscience of the Chancellor, and we submit that if there ever was a
case of such complexities of issues of fact, and conflict of evidence,
that should be decided by a jury, a casual examination of the record
will disclose this to be such a case.
The trial court gave as its ground for refusing to direct an issue
out of chancery that the evidence was all in when the motion was
made ( see final decree, second paragraph thereo.f, at T. 981).
In Price's Executor v. Bar/mm, 147 Va. 478, one of the assignments of error was that the trial court did not order an issue out
of chancery. The action of the trial court was affirmed, because
it was held that it was not a proper case for an issue, but, in the
opinion by Judge Burks at Page 491, it is said :
*"But the trial court would Jta,ve comniitted no error if
the a.pplication had been renewed after the depositions were
taken.'' (Italics supplied)

38*

It will thus be seen that the law of our forum is that the
tiff's motion for an issue is not too late after the evidence is
and it is the duty of the court to direct an issue, if the case
in which it is proper so to do to inform the conscience of the

plainall in,
is one
Chan-
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cellar in order to have greater assurance that the ends of justice be
attained.
In the case of Hook v. Hook, 126 Va. 249, probably the leading
case on this question, which was reversed for the failure of the
Chancellor to direct an issue out of chancery, although not requested by either side so to do, because the case was peculiarly one to be
tried by a jury, _it is stated at Page 254:
"The rule is also well settled that where a Chancellor- ( although
not requested to do so) has failed to order an issue out of chancery
-in a proper case, and has proceeded to hear and deter.mine the case,
and this court, on appeal, is not satisfied that the ends of justice
have been attained, it will reverse and remand the cause with directions to impanel the jury and determine the issue."
In the case of Shoenialur, Assignee v. Shoemaker, Administra.tor, et al, 112 Va. 798, which case involved the genuineness of a
bond, this court said, at Page 800 :
"We shall· not go into a discussion of the evidence further than
to say that it not only involves the credibility of witnesses, but
the charges of both forgery and perjury on the part of some of
the witnesses who have testified in the case; and the proof is not,
in our opinion, sufficiently definite and certain to satisfy us
*that the ends of justice have been attained by the decree
39*
complained of. With the strong circumstances, both favorable and adverse to the genuineness of the bond . . . it is one
peculiarly for a jury, and the error of the court was in not ordering
of its own motion an issue out of chancery. Wherefore, in order
that the subject may be more fully investigated, the decree of the
Circuit Court will be reversed and the cause remanded with directions that a jury be impaneled to try and determine at the Bar of
the court the issue of fact involved.'
And again in lvlorga-11 v. Booker, 106 Va. 369, Judge Keith,
speaking for the court, said :
"U pan the whole case we are of the opinion that as the evidence
is conflicting, the credibility of witnesses is involved, and the charge
of fraud is to be determined, the proof is not sufficiently definite
and certain to satisfy us that the ends of justice have been attained
by the decree o~ the Corporation Court and in order that the sub-
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ject may be more fully investigated, an issue should be framed and
tried before a jury . . . . "
For other cases of the same effect, see E'i,.ans v. Louthan, 110 Va.
575; Miller v. Wills, 95 Va. 337; Stevens v. Duckett, 107 Va. 17;
and others. The rule is well settled, the only question being: is
this a proper case for an issue out of chancery?
In the opinion of the Hook case, supra, it is said:
~ -

"While directing an issue to be tried by a jury is a matter of
discretion with a court of equity, it is not ain arbitrary discretion,
but one to be exercised upon sound principles of reason and justice. A mistake in its exercise is just ground of appeal and the
appellate court will determine whether or not it has been properly
exercised in a given case." ( Italics supplied)

We earnestly urge and submit that the record in this
case discloses that every consideration in law that should
40*
*prompt or require a Chancellor to direct an issue out of
chancery, in order to have greater assurance that the ends
of justice be attained, existed in this case, such as voluminous evidence in serious conflict on every material issue involved, the credibility of the principal parties to the suit, and many of the witnesses testifying, charges involving the question of fraud and undue influence, not only on the part of the defendants, but inferentially on .the part of some witnesses, the competency or incompetency of the grantor to make the deed, his physical infirmities,
blindness, and the evidence in serious conflict on every issue in the
case.
We feel that this is certainly a case in which the Chancellor
should have directed an issue on his own motion, and we submit
the court erred in overruling defendants' motion for such an issue
to be tried by a jury.

SEVENTH ASSIGNMENT OF ERROR
The court erred in permitting the plaintiff and certain of his
witnesses, namely, Mrs. Katherine Hayden, his sister-in-law, Miss
Louise Hayden, his niece, Mr. Emory Tyler, James E. Scott, and
others, to testify, over the objection of defendants, to statements
made by the plaintiff Ha:Yden, in defendants' absence, some of them
before, and others after the making and delivery of the deed in
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question, concerning what he, the plaintiff, had intended or wished
to do with his property or in what way he desired it to go,
41 *
and in other in*stances permitting the witnesses to testify
to statements as between themselves, when neither of the
defendants were present, to all of which said statements objection
was made on the grounds that the said statements were self-serving,
hearsay, incompetent and irrelevant, as affecting any of the issues
in this case, and improper.
The court, however, overruled defendants' numerous objections
in relation to evidence of this character, and permitted the witnesses to give such evidence for the record and for the court's
consideration in the determination of the issues here involved.
The objections and exceptions taken to evidence of this character
were so numerous that it became a matter of agreed stipulation
between counsel on both sides and the court, that it was understood that the objection to evidence of this ch·aracter, for the
reasons stated, carried through the entire case.
The record abounds throughout the testimony of these witnesses
with objections and exceptions, and several of the stipulations, as
found in the record at T. 149, T. 204, and T. 208, are hereinafter
fully set out in the argument following.

ARGUMENT ON
SEVENTH ASSIGNMENT OF ERROR

In endeavoring to cut down the size of this petition, we have
stated only the places in the record where the stipulations
were made as to evidence of this character, as we *are satisfied that opposing counsel will not raise any question of the
stipulations, and the record throughout the testimony of these and
other witnesses abounds with the objections and exceptions to the
evidence of this character.
This exception is addressed to the proposition that all of the
evidence hereinafter referred to, and much other evidence of the
same witnesses in the record not herein referred to, was excepted to,
and the court overruled the exceptions, and objections were made
on the grounds that the evidence was, in many instances, self-serving declarations of the plaintiff, which were not admissible· in evidence to corroborate his testimony, or the testimony of other witnesses. In many other instances, they were purely hearsay, and,
in all, they were irrelevant, incompetent, and immaterial to the is42*
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sues here involved, and were erroneously admitted and considered
by the court in the determination of this case.
The law on th~ subject is well established that the declarations of
a party are not evidence for himself unless they constitute a part
of the res gestae, nor are declarations that are purely hearsay,
irrelevant, immaterial and collateral, proper to admit in evidence.
See Greenleaf On Evidence, Wigmore On Evidence, and other
commentaries.
This court has expressed itself many times on the question of
self-serving declarations and hearsay evidence.
In Repass v. Richnwnd, 99 Va. at Page 515, it is said:
*"It is a general and well-nigh universal rule that evidence of what a witness said out of court cannot be received
to corroborate his testimony." Citing 1 Greenleaf On Evidence,
Section 469; Ho·ward v. Conmionwea.lth, 81 Va. 489.

43*

And, in the same opinion at Page 516, it is said:
''The witness whose former statement was permitted to go to the
jury was not merely a witness but also a party _to the suit and to
the bond, whose validity was the matter for determination by the
jury . . . . It is clear that under the rule as stated by Mr. Greenleaf and other authorities, evidence of his former statements were
inadmissible . . . . It is obnoxious to another equally well settled
rule of law that a party cann9t give in evidence his own declarations and upon this ground also such evidence is held to be inadmissible." Citing authorities.
In Hillea.ry v. Hubbell, 119 Va. 123, at Page 126, it is said:
"There is no view of the case in which the evidence of his report
to a commissioner is properly admissible. It plainly falls within the
prohibition against hearsay evidence. The hearsay rule excludes
( with certain exceptions not material here) all extra-judicial assertions; and among those most obnoxious to the rule are statements
commonly known as self-serving declarations. 'It would be obviously unsafe,' says Professor Jones in his Commentaries on Evidence, 'if parties to litigation were without restriction allowed to
support their claims by proving their own statements made out of
court. Such practice would be open not only to all of the objections which exist against the admission of hearsay in general, but
also open the door to fraud and to the fabrication of testimony'."
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2 Jones Com. On Evidence, Section 235-A; 1 RCL Section 5, Page
470; Singer Manufacturing Company v. Bryan, 105 Va. 403, 41112, s. E. 320.
In Gallion v. Winfree, 129 Va. 123, at Page 127, it is said:
44*

*"As a rule the prior consistent statements of a witness
are not receivable to corroborate his testimony, as a repetition of a story does not render it any more trustworthy."

"Where a witness is also a party to a suit and to the contract
which is the subject matter of the suit, his own prior self-serving
declarations are inadmissible."

In Hodnett's Adm'x. v. Pace's Adm!~-r. 84 Va. 873, the court
admitted the witness Cabell to state to the jury conversations alleged to have been had with Pace, the payee of the bond sued on
. . . . not in the presence of the obligors in said bond . . . The
case was reversed on the grounds that : "The evidence was mere
hearsay and inadmissible."
In Flannagan v. Mutual Insurance Compawy, 152 Va. 38, at
Page 72, it is said :
"The trial court refused to admit evidence to show that· Jones
( the insured) had said to a, witness that late in 1923 he intended to
take out insurance for the protection of his family and to avoid
financial loss such as he had recently suffered. This evidence is
plainly self-serving, hearsay, and incompetent."

In Stark, et al v. United States, .et al (Ohio) 14 Fed. (2nd) 616:
"It is held that neither declarations before or after the execution
of a deed can be received to negative such clearly expressed intent."
In Smith's Adm'r. v. Bett3,, et al, 11 Gratt. 752, it was long ago
held that:
"The declarations of a grantor in a voluntary deed made after
its execution are not competent evidence against the grantees to
show that provisions which were intended to be insercted in the
deed have been fraudulently omitted.
56*
*Nor are the declarations of the grantor made before the
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execution of the" deed, competent evidence against the grantees in favor of the grantor's heirs and next of kin, to show that
the deed was fraudulently procured."
See also to the same effect: Broe/l's Adm'r. v. Brock, 92 Va. 17 3;
Johnson, et al v. Peterson (Neb.) 163 N. W. 869; 1 ALR, Page
1235 and notes at Page 1240; National Trading Company v. Bear,
etc. (Ill.) 155 N. E. 343; Cutchin v. City of Roanoke, 113 Va. 452.
The authorities showing the objections and inadmissibility to the
evidence denoted are too well established to admit of further consideration here. The evidence which was objected to for the
grounds stated, here follows :
Mrs. Katherine Hayden, the plaintiff's sister-in-law, and his witness, on testifying, stated:
"A. We were in the room and my husband was expecting to
die at any moment and he sent for James R Hayden ( the plaintiff) to come over, and he said: 'James, will you look after my
wife and daughter when I am gone?' Mr. Hayden said: 'Yes,
with all my heart, I will look after them. Everything I ever possess will be theirs.' And my husband said: I am ready to die content now when I know my wife and daughter will be taken care
of'." ( T. 46)
"Q. Did he ( the plaintiff) ever state to you what disposition
he intended to make of his property? ,
A. Yes, sir, he did before lots of friends he said : everything
I possess, my home and every piece of property I want to go to
Mrs. Hayden and her daughter." (T. 47)
Prompt objection was made to the foregoing statements as hearsay, purely self-serving, etc., but the court overruled
46*
*the objection ( T. 47), stating: "It is the statement that
Mr. James R. Hayden made to her she says;" and so forth
with each of the questions and answers hereinafter denoted, covered
either by a specific objection to the question when asked, or by the
stipulation of counsel that the objection carried through the record
in each instance.
"A. Two years ago he (James R. Hayden) came to my house
and he said he was not expecting to live, that a doctor said he might
· not live long, and he said: 'I want you to go to my old home in
Columbus, vVisconsin, and make arrangements with my minister
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for my burial out there.' And he gave me $250.00 and said: 'I
want you to give $100.00 to the minister to have the grave ready
and everything prepared when I die.' So I went out and I gave it
to Father Myers and I came back and stopped over night at the
Stevens Hotel and I had $10.00 or $11.00 when I got home and I
handed it to him, and he said: 'No, keep it'." (T. 48)
This witness said further,· in relation to her visit in July, 1942,
to Mr. Hayden at his home in Augusta Springs, Virginia:
"A. He said: 'I don't know you; who are you?' I said: 'Don't
you know me? I am Mrs. Lawrence Hayden, your sister-in-law
from Washington.' He said: 'No, I have never been in Washington; I never saw you before;' and he said 'Where am I now? Am
I in Washington or where am I?' And I said : 'No, you are here
in your home right here at Augusta Springs,' and I just sat down
and could have cried to look at him; he was just a skeleton. And
I said: 'James, what in the world has happened to you?' He said :
'I don't know; I have lost my mind completely since the first of the
year! . . . And I said: 'James, what is the matter?' I went on
upstairs and we sat in the living room awhile, and I said: 'I am
going home tomorrow and tell my daughter how sick you are.'
H~ said: 'Don't go tomorrow, there is so much old truck in
47*
that *desk of mine, everything that has accumulated _for
twenty years . . . . no good to anybody.' I went over a
lot of old magazines and papers, and he said : '\'!I./on't you stay and
finish?' . I said: 'I am going home in the morning.' And when I
was getting ready to go downstairs for the train I went in the
kitchen and he gave Mrs. Cook a check for me for $200.00, and
that is all the money Mr. Hayden has ever given me in his Ii fe."
(T. 49)
"Q. When Mr. James R. Hayden expresses the intention of
giving his property to you and your- daughter. Miss Louise, did he
say he intended to do this by will or deed?
A. By deed.
Q. Do you know whether he had a will prepared?
A. I do not think he did." (T. 51)
"Q. What made you decide to go to Augusta Springs on the
Jrd of July?
A. I said to my daughter: 'Something terrible has happened
or he would have been down. Tomorrow is a holiday and I am
going to see what is the matter.'
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Q. Before you came to Augusta Springs on July 3 of this year
had Mr. Hayden ever had any deeds prepared conveying property
either to you or to your daughter which had been completed?
A. On the 18th of July, 1941." (Actually signed and delivered
on July 18, 1942, in Washington.) (T. 53-54)
"Q. Had Mr. Hayden signed those deeds?
A. He did not sign them when drawn up. He came to my
house with all of the deeds and he said he wanted my daughter to
call Mr. Scott ( Hayden's colored real estate agent).
Q. Were you present when he told your daughter that?
A. Yes, sir. He sent me to her room to have her call Mr.
Scott that he wanted to see him; and Mr. Scott came to the
48*
house, and Mr. Hayden *said: 'Here are four or five deeds
to all the property I own. I want you to make new deeds
in the name of Katherine Hayden and her daughter, Louise. I
have promised them everything I possess and I am going to give it
to them and I want you to make new deeds.'
Q. When he prepared them did Mr. Hayden sign them?
A. Mr. Scott brought them back and he (Scott) said : 'I would
rathe-r you ( Mr. Hayden) would read them over and see if everything is correct before you sign them.' Mr. Hayden said: 'All
right'." (T. 55)
"A. So he left them there at our house, and Mr. Hayden got a
telephone call to come to Florida. He said : 'Will you take these
deeds down and put them in the safe deposit box until I get back?'
I took them down and put them in the box at the American Security
& Trust in Washington, and when he came back he asked me to
take them out ; and he was closing a deal in Florida and he had
to go back and he sold his property and placed the money in the
Hamilton Bank in Washington. Then he went to Keyser, "vVest
Virginia, and he was to come back by way of our house and he got
sick and was not able to go and Mr. Tyler had to put him on the
train or something.
Q. When you went to Augusta Springs on July 3, 1942, did
you have the deeds with you ?
A. I did.
Q. Had they been signed?
A. No, sir." T. 56)
It will be observed by the court that all of this had to do with
July, 1941, and before the time of the making of the deed in
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question, and is incompetent, irrelevant, and hearsay, but the court
admitted all of this evidence over the objection of the defendants.

*" A. I went over and kissed him on the cheek. It was
the first kiss I ever gave him because he looked so very, very
bad, and we went upstairs, and he said: 'Who are you?' I said:
'James, don't you know me?' He said: 'No, I don't think I ever
saw you.' I sajd: 'Don't you know Mrs. Lawrence Hayden from
Washington?' He said: 'I have never been in ·washington.' I said:
, 'You were there many times.' He said : 'No; is this Washington?'
I said: 'No,"this is your home right in Augusta Springs'." (T. 59)
"A. I said: 'I am going home tomorrow morning' to Mr. Hayden, and h~ said: 'Don't go; I wish you would not go.' I said:
'I brought those papers and Mr.
(speaking of Scott,
the real estate man) said that anyone owning property should take
out the insurance ( bombing insurance, on the property)' ; he said :
'Did you bring those deeds that I gave you and Louise a year ago?'
I s~id: 'Yes.' He said: 'I will sign them.' I said: 'It will not do
any good without a notary.' He said: 'Oh, yes, it will; call Mr.
and Mrs. Cook to witness my signature'." (T. 60)
"A. Mr. Hayden said: 'That is as good as a notary, so you go
and put them on record in the recorder's office.
Q. At what place?
A. He said at Staunton, then in Stafford County, and in West
Virginia.
Q. When Mr. Hayden signed the deeds for the benefit of you
and your daughter, did Mr. and Mrs. Cook make any objection?
A. I don't kno·w that they knew they were de.eds. It ·was for
the purpose of taking oiit the fosurance." (Italics supplied) T 61)
."Q. Did you ask Mr. Hayden to go oack to Washington when
you le£ t that time?
A. No, sir.
Q. Why not?
50*
*A. I didn't know what to do. He was so sick, and
when I got home I told my daughter: 'Uncle James, I don't
think he will live a week.' She said: 'Why n9t take him down
here so we can take care of him?' I said: 'I will go right back,'
and I went back on Thursday. The station agent called a taxi man
and his wife took me over there, and I .asked the station agent if
there was a notary in Craigsville, and he said the taxi man's wife
was a notary.
Q. Did you have the deeds with you then?
49*

Supreme Court of Appeals of Virginia

34

A. Yes, sir, Mr. Scott ( the colored lawyer and real estate man
in Washington) told me they had to be signed before a notary."

(T. 62)
"A. And he said: 'I wish you would go down to Staunton in
the morning and have Mr. Burnett look over the record for fear
these Cooks put something over on me while I was sick'."
"Q. Did he express any surprise or indignation that you had
brought the deeds?
A. No, sir, he told me to bring them; that was his intention all
his life to give us all the property that he possessed." (T. 71)
"Q. In any conversation with you, at any time, anywhere. had
he ever recalled executing a deed to the Cooks ?
A. He always says he never gave it to anybody and never intended to give it to anybody, except to myself and my daughter.
Q. Did he ever tell you who was paying the expenses down at
Augusta Springs?
A. He said he was paying Mrs. Cook and her husband $100.00.
Q. Did he tell you whether he owed them money or had naid
them for their services?
A. He said he had paid them for their services." (T. 77)
51 *
*"Q. From the time you went down there in July to the
present time has Mr. Hayden ever stated to you whether he
was boarding in the home of the Cooks, or that they were caretakers for him in his home ?
.
A. Mrs. Cook was his housekeeper and Mr. Cook looked after
the cattle and the farm and he was paying them this money for
their services, and he said he was good to them and gave them
presents." (T. 78)
The witness further stated, without being asked the question:
"A. Mr. Hayden took down his own deeds and told Mr. Scott
to copy these deeds and mal~e them out to myself a.nd daughter,
that he wa,11ted all his real estate and everything he possessed
turned over lo us." (Italics supplied) (T. 82)
Miss Louise Hayden, the plaintiff's niece, and daughter of Mrs.
Katherine Hayden, the plaintiff's witness, when testifying, ~aid:

"Q. During the time you have known Mr. Hayden, has he told
you what he intended to do with his property?
A. Yes, sir.
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Q.

What did he intend to do?
To leave it to my mother and to me.
Q. How many times has he told you that?
A. Frequently.
Q. Over how long a time has he from time to time made that
statement to you?
A. Fifteen years maybe.
Q. Did he ever say whether he was going to transfer the property by deed or will?
A. He said by deed." ( T. 136)
52*
*"Q. Did she ( Mrs. Katherine Hayden) speak to you
·about your uncle's (James R. Hayden) condition when she
got back?
A. She certainly did.
Q. What did she say?
A. My mother was shocked at his condition. She said he was
almost a skeleton and in very poor health and she was worried
about him and did not know whether he could live for more than
a few weeks." (T. 146-147)
"Q. Did you give her (Mrs. Hayden) any advice?
A. Yes, sir.
Q. What did you tell her to do?
A. I told her to go back and get him.
Q. Did you discuss the various deeds that are dated July 18,
1942, before she ( Mrs. Katherine Hayden) went back?
A. Yes, sir.
Q. What was the discussion?
A. I told her they could not be recorded until they we,;c notarized.
Q. Where did you get that advice from?
A. From Scott.
Q. Did you advise her to take the deeds and have them notarized?
A. I don't think so. It was her own idea." (T. 148)

A.

At this point, counsel for defendants again excepted to all of this
line of evidence, on the grounds previously stated, and the court
said (T. 149) :

53*

*"Mr. Curry, it is understood that your exception runs
all the way through this line of. evidence."
"Q. Did he ( Mr. Hayden) ever state to you before he conveyed
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this property to the Cooks, whether or not he intended to convey
any property to them?
A. He never mentioned such a subject.
Q. Did he (Mr. Hayden) speak of the Cooks to you or not?
A. It was usually 'that damned crowd up there,' and I don't:
know whether he meant all the boarders and the Cooks or just
exactly who the crowd consisted of." (T. 151)
Emory Tyler, the plaintiff's witness, who is a lawyer at Keyser,
represented the plaintiff in a condemnation
suit concerning his West Virginia property, while testifying, said:

Vv est Virginia, and had

"Q. During the years that you have known Mr. Hayden, has
he ever talked with you ahout the disposition of his property?
A. Some three years ago-perhaps a little more-Mr. Hayden
talked with me concerning the disposition of his property, what he
intended to do with it, and he stated that he wanted his sister-inlaw and his niece, who live in Washington, to have everything he
had at his death, and we discussed at that time whether he would
make a will and I advised him it would be better to make deeds
for the property. As a matter of fact, he discussed that proposition with me on at least two occasions and I do not know what
he did after that. That was in the spring of 1939 probably, March
or April, when he had one conversation with me." (T. 116-117)
Strenuous objection was made, but the court ruled that where
the ground is fraud the rule is the same as in a will case. It is
competent to show the intention of a party over a period of years.
54*
*"Q. In the years that you knew Mr. Hayden, did he
ever express any intention of giving his property to the
Cooks?
A. I don't recall that he ever mentioned the Cook's name to me
and I never knew a person by that name until the 10th of July,
1942." (T. 121)
"Q. Did he request you to prepare a deed for him-?
A. The deed that I had prepared, Miss Louise Hayden talkerl
with me over the telephone to know if any deed had been recorded
from Mr. Hayden to anyone else. That was about the 10th of
July, 1942.
Q. What was the nature of the inquiry?
A. She called me from Washington . . . I looked at the record
and saw no deed was recorded and I called her back and told her
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so. She stated that Mr. Hayden wanted to deed this property to
her and her mother, and I prepared a deed for her a~d took it to
Washington.
Q. Whom did that deed convey the property to?
A. Louise Hayden, his niece." (T. 123)
James E. Scott, plaintiff's witness, of Washington, D. C., a
colored real estate broker and lawyer, although he did not practice the profession, testified:

"Q. Did Mr. Hayden ever discuss with you what disposition
he intended to make of his property?
A. Mr. Hayden discussed on frequent 'Occasions how he wanted his property disposed of ; and I think the very first tangible
evidence of what he wanted done came in 1937, and I have a memorandum here and can refresh my memory on which I made notes
and dated it . . . . ."
"A. In August, 1937, Mr. Hayden mentioned property at Keyser, West Virginia; property in Luna Park, Augusta Coun55*
ty, Crow's Nest (all in *Virginia) and property in Florida,
and at that time, he instructed me to prepare deeds to these
various properties, some of which were to Mrs. Hayden and her
daughter, Miss Louise Hayden, and some of which were 'i:o Miss
Louise Hayden." ( T. 204)
At this point, counsel for defendants stated:
"I wish it understood that my objection continues and is to go to
the entire line of testimony."
The Court:
"It is so understood, Mr. Curry."

"Q. Did Mr. Hayden ever discuss with you the disadvantage
or· advantage of conveying properties to Mrs. Hayden and her
daughter by deed or will?
A. Mr. Hayden told me of his family relations, of the fact that
he was a bachelor and had no children and no close relation~ ; and
he desired his property to go to his blood kin, Mrs. Hayden and
Miss Louise Hayden.
Q. Have you ever heard Mr. Hayden discuss Mr. Marshall
Cook and his wife who lived at the home in Augusta Springs?
A. Yes, sir, he has ref erred to Mr. and Mrs. Cook as being
caretakers of his place at Augusta Springs, mentioning them and
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a maid who was there; but the Cooks were caretakers. In that
connection on several occasions Mr. Hayden has asked me to come
to Augusta Springs to see him at his home there, and he said that
Mr. and Mrs. Cook, his caretakers, would look out for me and
make it comfortable for me." (T. 204-205)
"Q. Did Mr. Hayden say who was paying the operating expenses of the household at Augusta Springs?
A. Mr. Hayden told me that it was his household. I have
known something of the expense. He had shown me checks and
said he needed this money to take care of this thing or the
56
other at Augusta Springs. He specified what it was *to be
used for. He has asked me for checks to take care of his
matters in Washington." (T. 206)
"Q. Do you know whether he or the Cooks were paying the
household expenses at Augusta Springs?
A. Yes, sir, he had drawn money himself to pay expenses at
Augusta Springs.
Q. Have you ever heard him express any intention to give the
property at Augusta Springs to Marshall Cook and his wife?
A. No, sir, I have not. He told me definitely to whon1, he 1,c,ranted all of his property to go." (Italics supplied) T. 207)
"Q. Who was that?
A. Mrs. Hayden and her daughter."
Objection; stipulation by counsel for plaintiff:
"Counsel will agree that your objections and exceptions run to
this entire line of testimony as to this witness and all other witnesses."
The Court:
"It was understood that you were objecting to this entire line of
testimony.''

"Q. Have you ever heard l\tlr. Hayden refer to Mr. or Mrs.
Cook in terms of affection?
A. No, sir." (T. 208)
Only the direct examination of the four witness, Mrs. Katherine
Hayden, Miss Louise Hayden, Mr. Emory Tyler, and James E.
Scott, is considered, arid while it is gone into somewhat at length,
it is necessary to show the nature of the examination by counsel for
plaintiff, the fact that practically everything these witnesses
57*
testified to was objectionable, that proper *objections, stat-
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ing the reasons, were made, and in each instance overruled
by the court, and they were permitted to testify to declarations
which were not only self-serving to the plaintiff, but irrelevant, incompetent, hearsay, and improper, and we submit that the court
erred in the admission of all of this evidence, which necessarily was
considered by the court in the determination of the issues here involved.
EIGHTH ASSIGNMENT OF ERROR
The court erred in the adjudication of these issues involved in
· this cause, as embodied in the final decree entered December 11,
1943, and in each and every finding therein decreed, for the following reasons:
( 1) Defendants' demurrer to plaintiff's Bill of Complaint
should have been sustained.
(2) Defendants' motion for an issue out of chancery should
have been granted.
( 3) Defendants' motion to strike the evidence of complainant
should have been sustained.
( 4) Plaintiff's motion to strike the evidence of H. H. Saunders
should have been overruled.
( 5) The court erred in adjudicating that the deed of February
28, 1942, from James R. Hayden to Marshall W. Cook and Lenore
M. Cook, his wife, conveying real estate in Augusta County,
58*
Virginia, was obtained and procured to be made *by fraud,
and in canceling and rescinding the said deed, as fully set
out in Paragraph S of the court's final decree.
( 6) The court erred in directing the monies on deposit in the
Bank of Craigsville, Inc., Craigsville, Virginia, and the Staunton
National Bank, of Staunton, Virginia, in the name of Lenore M.
Cook, which were during the progress of said suit impounded and
turned over to Harry Burnett, Clerk of said court, to be paid by
the said Clerk to the said James R. Hayden.
(7) The court erred in the adjudication of the issues involved
in its final decree of December 11, 1943, for the reason that the
said findings of fact therein decreed are in each instance contrary
to the law and the evidence, and without evidence to support them.
ARGUMENT ON
EIGHTH ASSIGNMENT OF ERROR
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As the questions of error on the demurrer, the issue out of
chancery, the defendants' motion to strike, the striking from the
record part of the evidence of H. H. Saunders, and the action of
the court in impounding funds in bank accounts of Mrs. Cook,
have been heretofore fully considered in separate assignments of
error, they will not be here further considered.
As the merits of this case are concerned primarily with the validity of the deed of February 28, 1942, from Mr. Hayden to the
Cooks, and as it is the contention of the defendants that the
59*
said decree of December 11, 1943, is contrary *to the law
and the evidence, and without evidence to support it, we
will address ourselves primarily to this issue.
We recognize that if there is credible evidence in the record,
properly admitted, sufficient in fairness and equity to carry the
burden upon the plaintiff in the proof of his case, the Chancellor's
decree will be by this court affirmed; and also, that if error prejudicial to the appellants has been made. in the low~r court, or if,
in the opmion of this court, the appellee, plaintiff in the lower court,
has not carried the burden of proof, this court will reverse the
Chancellor's findings and either enter final judgment or remand the
case for further proceedings in harmony with the views of this
court.
As the record is voluminous on all of the questions of fact involved in the case, the competency or incompetency of Mr. Hayden
to make the deed, fraud, undue influence, credibility of witnesses,
etc., the evidence will be considered in a large measure together.
It is the position of the plaintiff, and the court has so decreed,
that the deed from him to the Cooks was obtained and procured
to be made by fraud. The defense is a complete denial of each
and every allegation of the plaintiff's Bill, and an assertion of a
valuable consideration for the making of the deed-twelve years
of labor and service performed by the Cooks for the plaintiff Hayden.
First, we urge that the court consider the parties and their situation in Ii fe.
60*
*Mr. Hayden, a bachelor, although advanced in age, in
reasonably good health, mentally and physically, possessed
of a considerable estate, large and extensive property holdings in
Virginia, West Virginia, Florida, and the District of Columbia,
retired from active business, living in his home, the Pendleton
place at Augusta Springs, Virginia, with the Cooks, who are shown
to be respectable people of the working class, and residents of Au-
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gusta Springs before they went with Mr. Hayden, who was looking for someone to live with him on the Pendleton place, to look
after the place and care for his property and administer to his needs.
On the recommendation of Mr. Edward Patterson, a highly respected citizen of the community and close friend of Mr. Hayden,
he engaged the Cooks in the .spring of 1930 to come and live with
him upon the Pendleton place, Mrs. Cook to do the housework and
look after his needs and comfort, and Mr. Cook to look after the
place, th~ livestock, sheep and cattle, and do other chores required
on the farm and about the place, maintenance of buildings, etc.
From the spring of 1930, the Cooks lived in the Hayden property and Mr. Hayden lived with them, happy and contented, looked
after and properly cared for in every way, according to all of the
evidence, including Mr. Hayden's, and although owning many
other properties, and possessed of ample means to live most anywhere in any reasonable style, he preferred Augusta Springs,
61 * considered it his home, where he desired to live the *rest of
his life, and everything went along smoothly, in harmony
and understainding to the complete satisfaction of Mr. Hayden,
until Mrs. Katherine Hayden appeared on the scene in July,.1942.
Mr. Hayden had no family or close relations other than his sister-in-law, Mrs. Katherine Hayden, and her daughter, his niece,
Mrs. Stanley de Neale (T. 937; married during the pendency of
this suit), formerly Miss Louise Hayden, both of Washington,
who, according to their evidence, were possessed of independent
estate and means of livelihood sufficient to provide for them
throughout life without any expectancy from Mr. Hayden.
During the fifteen years or more that Mr. Hayden had lived in
Augusta County, neither Mrs. Hayden nor her daughter had shown
any concern or attachment to him. They had not visited with him
except on very rare occasions. In that period of time, Miss Hayden
made three trips to Augusta County, two shortly after Mr. Hayden acquired the Augusta Springs property in 1928, and one about
four years before this litigation arose, and that was for the purpose
of getting a Virginia instead of a D. C. license for her automobile,
but Mr. Hayden was away and she only spent the night on this
occasion. Mrs. Hayd.en had visited him only once, which was before 1930, until she made the two hurried trips in July, 1942, when
she became very anxious and insistent that Mr. Hayden execute
deeds to all of his property to her and her daughter, Miss Louise
Hayden, now Mrs. Stanley de Neale.
62*
*On February 28, 1942, Mr. Hayden executed and deli-
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vered to the Cooks the deed here questioned to the Augusta
Springs property, carrying out his agreement and promise to the
Cooks to provide for them liberally for their services, which intention he had a number of times, before the making of the deed,
stated to persons in the community with whom he was friendly and
talked.
Before analyzing and discussing the evidence on the question of
the mental capacity of Mr. Hayden to make the deed, fraud, undue influence, credibility of witnesses, etc., we ask that_the court
read the deed, as the provisions thereof, we believe, are clear, intlligent, and definitely show the intention of Mr. Hayden to reward
the Cooks for their services, yet reserving to himself a life estate
in the whole of the property with the provision for his control and
management of it, and reserving from the conveyance the beautiful
little Episcopal chapel on the property, for persons wishing to use
it who are of the Episcopal faith, with one acre of ground around
it to be used as a cemetery, and a right-of-way from the public
road to and from the church building, to be located at such a place
as will best serve the church and will do the least damage to the
remainder of the property.
There is nothing about the provisions of this deed to suggest
fraud or undue influence or lack of knowledge of its contents or
incompetency of the grantor. Its intention is plainly expressed,
its provisions intelligent and clear.
63*
*Considering the parties, and all of the circumstances
surrounding them, we believe that the provisions of the deed
show that Mr. Hayden knew exactly what he was doing, fulfilling
his promise to provide for the Cooks for their ser_vices, as he had
expressed his intention to do to a number of people, yet retaining
control of the property and the entire situation for the remainder
of his life-a very intelligent arrangement.

THE PLAINTIFF'S EVIDENCE ANALYZED
The plaintiff, James R. Hayden, testified in his own behalf on
December 18, 1942. His evidence is found in the record, direct
examination at T. 232-237, cross-examination at T. 238-281. We
will quote from his testimony what we consider the condensed analvsis of it to be.
"'we appreciate that Mr. Hayden was· in advanced age and was,
at the time, showing some of the infirmities attending advanced
age, but we submit that no one familiar with the examination of
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witnesses in court could read his evidence without reaching a definite conclusion that he at the time was a competent witness intelligent, careful in his statements, many times answering a question
by asking one, failing or refusing to remember everything that he
did not wish to remember, or in his judgment did not think important, sometimes volunteering statements.
In testifying, he stated that: he was, 83 years old last
Christmas Day ; he wanted his property to go to Mrs.
64*
*Lawrence Hayden and her daughter, Louise Hayden de
Neale, with whom he had been living in Washington since
July 15, 1942; he had never knowingly conveyed any property to
the Cooks; did not intend to convey them any property; had always
paid them for everything they did ; did not owe them anything; did
not want anyone except Mrs. Lawrence Hayden and her daughter
to have any of his property; if he had signed a deed he did not
intend to do it-"It was because I was sick and did not know what
I was doing;" his eyesight was bad-"I cannot see at all with my
right eye and very poorly with my left eye;" that way over a year;
"If I signed any papers I can write my name with my eyes shut;"
That he told Emory Tyler, his lawyer in West Virginia, that he
wanted his property to go to Mrs. Lawrence Hayden and her daughter, Louise; he told James E. Scott, his colored real estate broker
in Washington, that he wanted his property to go to his sister-inlaw and her daughter; he had always told everyboy that he wanted
his property to go to them;
That he remembered when Mrs. Hayden came to Augusta
Springs in 1942; remembered deeding all of his property to Mrs.
Katherine Hayden (Mrs. Lawrence Hayden) and her daughter,
Louise Hayden, on July 18, 1942, after they had taken him back
to Washington; he wanted those deeds to stand; "Everything I
have I want for them;" never knowingly gave the Cooks a deed to
the Augusta Springs property-"! want it to be set aside;"
65*
*"S ometinies I may for get things; sonie things I never forget;" "I know that everything I have I want it for my niece
and for Mrs. Lawrence Hayden." (Italics supplied)
On cross-examination, he at different intervals claimed to be
confused, that he did not know where he was or what he was doing,
and for this reason the examination was rather drawn out; but it
is interesting to consider some of the things that he did remember
and his attitude on being cross-examined. If his evidence is read,
it will be seen that he knew exactly what he said-all that he was
supposed to know for the proof of his case-and he wasn't parti-
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cularly interested in anything else. When asked what year he was
born in, he replied: "Subtract 83 from this date and you will get it."
At T. 242, he said: "/ know everything that is necessary."
(Italics supplied) He stated (T. 244) that he had not been able
to read the daily papers for over a year; "I have not seen with my
right eye for over a year. I only see poorly with my left eye."
At T. 245, he said: "You have got me confused quite a bit all
those foolish questions you ask that do not amount to a hill of
beans." He was then asked: Q. "Why do you think they do
not amount to anything?". A. "Because they do not get 1-ne anywhere or get 3,ou anyzuhere; and I knew iei1erything ·worthwhile.
I know everything that is necessary to know right here." ( Italics
supplied)
66*
*He first claimed not to have known the Cooks; did not.
remember whether his deceased friend, Mr. Edward Patterson, had recommended them to him, but, after being questioned on
the subject, he stated: "I don't know that; I cannot go into all that
stuff. / »!et them and knew them and they lived 1vith me; I did
not live 1.uith them.." Q. "Were not they good and kind to you.?"
A. "Good and llind yes, sir." T. 246) ( Italics supplied)
"There was a time when I was right sick." Dr. Hankins attended him. This was in the spring of 1941 and, according to Dr.
Hankins' evidence, a deep chest cold.
· When asked about the consideration and attention given him
by Mr. and Mrs. Cook (T. 248): Q. ''Was Mrs. Cook attentive
to you?" A. "Ver31 kind and attentive." Q. "How about Marshal,[?"· A. "The same way, very kind and attentive. 1.v!arshall
worked on the .fa.rm and loo/led af fer the outside a,nd Mr. Cooll
looked after the inside of the house." Italics supplied) (This was
volunteered without solicitation and corroborates in part the defendants' claim of their arrangement with him.)
At T. 2!)1, he stated: "/ know the other things just e:ractly the
sanie way I know I am alive." In endeavoring to test his recollection and memory, he was asked a number of questions, among them:
"What time in December would Christmas be?' He answered :
"Oh, get at something that is worthwhile-all that stitfj wha.t time,
what hour and what minute." Q. "I am not asking you
67*
what minute you were born." A. "You hav.e not come *to
that; you 1na31 ask me that before )•Ou get through." Q.
"You claim· you were born on Christmas Day?" A. "Yes, sir, I
believe I was there at the time, but I do not remem.ber much aboitf
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it. Why <!,on't you ask me some questions that a.re worthwhile?"
( Italics supplied)
At T. 257, Mr. Hayden was asked: "Do you want to rest?" He
replied: "They ask me so many questions that are perfect rot."
The court then explained to him why Mr. Curry was asking him
the questions, in order to test his memory and the accuracy of what
he said, and he replied: "Your Honor, when I do anything, I know
what I do at the time. I know what I a.m doing and I want to be
r.esponsible for everything I did." (T. 257-8) (Italics supplied)
At T. 259: "I lived at Augusta Springs . . . . I called that my
home" Further testing his recollecting, Mr Curry elicited from
him that he knew about his extensive property holdings, in Arlington County, in Stafford County, and in Augusta County, Virginia,
in Keyser, West Virginia, the apartment house in Washington, D.
C., and his Florida property near Sanford where he qad once lived;
that he had a man· named Bromley who worked and managed the
Florida property and looked after it; he raised some oranges there,
but principally vegetables and trucking, etc.
At T. 262, he claimed not to remember anybody at Augusta
68*
Wright, Mrs. Downey, Walter Goodrich; Roger Glover, the
Springs-the Cooks, or anybody in their household, Lizzie
68*.' Wright, Mrs. Downey, Walter Goodrich; Roger Glover, *the
68*
*Cashier of the bank, the barbers, or talking with them
about the Cooks. He later remembered Hildebrand and of·
talking with him, but did not remember talking to him about the
Cooks.
·
He did not remember anything about Mr. Saunders; about the
writing of the deed to the Cooks, or in giving Mr. Saunders any
instructions ; or the making or signing of the deed, or anything
about it, stating at T. 272: "/ would not recall that just now. If
it is there and says I signed that, I presume I did it. I do not recall
now." (Italics supplied)
And, at T. 273: Q. "Don't you remember that you gave Mrs.
Cook the money to record this deed ( filed as an exhibit with defendants' Answer) ?" A. "/ don't remember anything about it.
I don't say I did or I did not. I do not remember anything about
that." ( Italics supplied)
When asked if he remembered about the little church on his
property (T. 273-4) he stated: "It is a church but not in use. It
is my building but not used recently . . . . there is a church there
but I do not think any minister or any services, not while I was
there."
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We wish to call to the court's attention that objections were made
and exceptions taken to all of the evidence of Mr. Hayden that is
self-serving, irrelevant or immaterial, or otherwise incompetent
under the general exceptions and stipulations agreed to by counsel
on both sides and the court.
In endeavoring to shorten this petition, we did not
embody these questions and answers in the Seventh Assig1169*
ment of *Error, because as we understand it, any objection
to evidence taken in the course of the trial and ruling thereon by the court shown in the transcript of evidence made part of
the record by a Bill of Exception, is proper for this court to consider, and Mr. Hayden's evidence would be fully discussed in the
assignment of error that the adjudication of the principles of the
cause by the Chancellor is contrary to the law and the evidence.
It is to be,observed that it is not alleged in the plaintiff's Bill
that he was incompetent at the time of the making of the deed. He
states in general terms that the deed was procured by fraud, and
attempts to prove his case by suggested incompetency and selfserving declarations that he intended everything to go to his sisterin-law and niece, and this .is true not only in his evidence but in
the evidence of practicaly all of his witnesses.
The law is well settled that such self-serving declarations are
not ~dmissible, neither declarations of the grantor showing a con. trary intention made before the deed, nor his declarations made
after the making of the deed. All that is necessary to prove the
genuineness and validity of the deed is that the grantor at the
time of the making thereof knew the purport of his acts and had
the capacity to make a deed, and that it was his free act and deed.
See authorities cited in the argument on the Seventh Assignment
of Error.
70*
*While Mr. Hayden has said that he had paid the Cooks
for everything they had· done, and did not owe them anything, and while Mrs. Hayden testified that he paid them $100.00
a month, the Cooks in their pleadings and evidence say they were
not paid any wages or salary, but relied on Mr. Hayden's promise
to provide liberally for them. The plaintiff offered no other evidence than these statements. If the Cooks had been receiving regular pay from Mr. Hayden for twelve years, there was certainly
available to the plaintiff documentary evidence of this fact, in the
nature· of checks or vouchers, and it is very unlikely that his able
counsel and his sister-in-law and niece would have overlooked the
opportunity to corroborate these oral statements. From the fact
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that no effort was made to do so, we can only assume that there
was no evidence with which to do it.
We point out that there is filed a photostatic copy of the ledger
sheet of Mr. Hayden's bank account in the Craigsville bank, defendants' Exhibit A at Page 35 of the Volume of exhibits, covering the period from 1933 to September 16, 1942. This seems to
be his general checking account, but an examination of this account
discloses no regular monthly checks for any specific sum that could
be suggested or pointed out to be wages to the Cooks. The fact
that it is not there would be strong indication that no regular
wages or salary was paid.
In considering the evidence of the three Haydens and
Scott, it appears that Mr. Hayden's practice in relation t,
71 *
the *drawing of legal papers was to employ a scrivener. He
had Scott, who was also a lawyer, draft leases and many
deeds. In each instance he directed Scott what he wanted done
and how he wanted it done, just as he did with Mr. Saunders in
giving him directions what to do, and the provisions he wanted, and
how he wanted it, in the drafting of the deed of February 28.
1942, from him to the Cooks, and we ask that the court consider
this along with the argument addressed to this proposition in the
Third Assignment of Error.
It is well settled that a person can have no better case in law
than he makes out himself, and we urge that there is nothing whatever in Mr. Hayden's evidence suggesting fraud or undue influence
in the making of the deed of February 28, 1942. He only says
that he does not now remember; that he never intended to do it ;
but this is rebutted and contradicted by the provisions of the deed
itself and the statements that he made to other persons in the community concerning what he planned to do for the Cooks, or bar'
done for them, some of them made before and some of them m~,·
after the making of the deed in question.
MRS. KATHERINE HAYDEN'S EVIDENCE ANALYZED
Mrs. Katherine Hayden was the first witness for the plaintiff.
Her direct examination is in the record at T. 38-80, her crossexamination at T. 80-115.
72*
*Much of her evidence we have considered before in the
Seventh Assignment of Error. Practically all of her evidence is irrelevant and collateral to the issues involved.
If her entire evidence is read, it will be seen that there is nothing
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in it that supports the charge of fraud or undue influence or shows
that Mr. Hayden was incompetent to make the deed, which is here
assailed, at the time it was made, February 28, 1942.
While the court allowed great latitude in her examination, her
evidence falls far short of being of help or benefit to the plaintiff's
case. It does, however, we believe, show that Mr. Hayden was
competent to make the deed, capable of transacting his business,
knew and understood what he was doing; that she and her daughter, James Scott, his colored real estate broker, and Mr. Joshua
Evans of the Hamilton National Bank, and others with whom he
had business, considered him competent to transact the ordinary
affairs of business.
Her evidence consists in a large measure of telling about the
background of her brother-in-law's life, and what he said he intended to do for her and her daughter, which is reiterated so many
times until it becomes practically a theme song. She tells of the
properties he owns; that he was friendly with her and her daughter, and would spend the night or a day when going to and from
Augitsta Springs to his other properties, or business.
73*
*At T. 248, she states that she is economically independent, has plenty of money to live on ; had never been to Augusta Springs but once some fifteen years ago; that was when
Mr. Hayden was staying at Edward Patterson's ·before he bought
the Augusta Springs property (T. 52), until her arrival on July
3, 1942; how sick she found him; he didn't know what he was
doing, etc.; but frankly admits that she brought with her deeds
to all of the properties of Mr. Hayden, prepared by the negro agent,
Scott, the deeds being: Plaintiff's Exhibit 3, conveying the Augusta
Springs property; Plaintiff's Exhibit 6, the last sheet of the deed
to the Stafford County property, containing over 1600 Acres;
Plaintiff's Exhibit 7, conveying the Keyser, West Virginia, Allkier
orchard property of 266 Acres, for which Mr. Emory Tyler says
the plaintiff paid $50,000.00; Plaintiff's Exhibit 9, conveying the
Arlington County property, known as the Luna Park property, on
which the record is silent as to the value, but the revenue therefrom
is stated to be $200.00 a month; all of these exhibits are found in
the bound volume of all the exhibits in the record, at Pages 1, 4,
5, and 7. (The deed to the Florida property is not filed as an exhibit, but the plaintiff's evidence shows that since the making of
the deed to the Cooks, he conveyed all of his properties, including
the Augusta Springs property, to Katherine Hayden and Louise
Hayden, now de Neale.)
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She stated (T. 60) on July 4 she told Mr. Hayden
she was going home in the morning, and : "I said: ' brought
74*
those *papers that Mr.
said . . . . that anyone
owning property should take out insurance on the property.-'
He (Hayden) said: 'Did you bring those deeds that I gave you and
Louise a year ago?' I said: 'Yes.' He said: 'I will sign them.'
1 said: 'It will not do any good without a notary.' He said: 'Oh,
yes, it will, call Mr. and Mrs. Cook to witness my signature.' After
he signed them he said: 'Mrs. Cook, will you sign these papers?'
And she signed them, and he said : 'Call your husband and ask him
to sign them.' He came up and he (Hayden) said: 'Marshall, I
want you to sign these papers. Mrs. Cook ha.s just witnessed
them/ and Mr. Cook signed them." That the Cooks believed
they were witnessing a paper for taking out insurance is shown by
the following question and answer. When asked by plaintiff's
counsel at T. 61: "When Mr. Hayden signed the deeds for the
benefit of you and ·your daughter and Mr. and Mrs. Cook signed
them ( as witnesses) did they ( the Cooks) make any objection?"
' She answered: "/ don't know they lme'le.r they were deeds; it ums
for the purpose of ta.king out. that insurance." ( Italics supplied)
From the foregoing question and answer, it is clear that knowledge of the fact that the papers witnessed by the Cooks were deeds
was kept from them. What reason Mrs. Hayden had for representing them to be insurance papers is not disclosed. The next morning, Mrs. Hayden returned to Washington. At T. 62, she
75*
stated that she told her daughter: "Uncle James *is so sick,
I do not think he will live a week; I will go right back; and
I went back Thursday."
But, when the evidence of Mrs. Hayden, Miss Louise Hayden,
James Scott, and Mrs. Hazel Elliott, a notary public of Craigsville,
is examined, it will be found that the urgent and compelling reason
that she rushed back on Thursday from Washington to Augusta
Springs was that she or her daughter had been advised by James
Scott that the deeds could not be recorded unless the signature was
witnessed before an officer authorized to take acknowledgments, a
notary public, so when she arrived back on Thursday, her chief
concern was not the illness of Mr. Hayden, he was not ill. The
first thing she did when she alighted from the train at Craigsville was to ask the station agent where she could find a notary
public.
At T. 62, on direct examination: Q. "What time did you reach
Augusta Springs?' A. "About 5 o'clock." Q. "How did you
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get from the railroad station over to Mr. Hayden's home that
time?" A. "The station agent called me a taxi man and his wife
took me over there, and I asked the station agent if there was a
nota.ry in Craigs-<fille, and he said the taxi man's 1.vife was a notary."
( Italics supplied) Q. "Did you have the deeds with you then?"
A. "Yes, sir. Mr. Scott told me they had to be· signed before
a notary public."
The deeds were not signed on this occasion. The reason therefor will appear from Mrs. Hazel Elliott's evidence at T.
492-493. In driving Mrs. Hayden up to the Pendleton
76*
*place, Mrs. Hayden told her that she had some war risk
insurance papers on the property for him ( Mr. Hayden)
to sign. When they got to the house she asked her to wait downstairs as she "knew it would be a surprise for him ( Mr. Hayden)
to see her back so soon"; in a few minutes she was called upstairs
to Mr. Hayden's room, and Mrs. Elliott states: "I opened the
papers up and immediately saw they were deeds and not the papers
she had told me they were and that they had nothing to do with
war risk insurance whatever, all deeds. The first one I picked up
and started to read to Mr. Hayden and I found out -it was the deed
to the property he was living in right here in Augusta Springs.
He became furious and said: 'I will not sign it' . . . . I left in a
few minutes and Mrs. Hayden paid me for taking her up there."
.Mrs. Katherine Hayden stayed on there several days, and prevailed on Mr. Hayden to go to Washington with her, where he
later, on the 18th day of July, 1942, executed deeds to all of his
properties, including the property here in controversy, to Mrs.
Katherine Hayden and her daughter, Louise Hayden, which deeds
were prepared by his negro agent, Scott, and were signed before
a notary public of the District of Columbia, one Willis F. Roe
( see notarial certificate on several of the deeds fileci as exhibits,
and the affidavit of the notary, Mr. Roe, Plaintiff's Exhibit No. 12
at Page 9 of the volume of exhibits)
No one can consider this witness' evidence without reaching
the definite conclusion that she considered Mr. Hayden
77*
*competent to transact not only the ordinary affairs of
business, but any and all business matters, to know and understand what he was doing. Miss Louise Hayden and James
Scott also thought so, and it is assumed the notary public did, or
he would not have taken his acknowledgements to the deeds.
She perhaps recognized that in his advanced age his expectancy
of life was uncertain, and granting that Mr. Hayden had told her
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he intended to leave his property to her and her daughter, she
definitely intended to see that there was no mistake about it, that
no one else should get any of it. . She intended to make sure, even
to the extent of defeating the Cooks of their just reward from
Mr. Hayden for their twelve years of services, attention, and kindness to him, which he in his evidence says he had received. In the
deed of July 18, 1942, from Mr. Hayden to Mrs. Hayden and
Miss Hayden for the Augusta Springs property, there is also conveyed all the household furnishings and personal property of every
cbaracter and description.
An analysis of this witness' evidence prompts us to quote from
the remarks of Judge Richardson, of this court, in Miller v. Rutledge, 82 Va. 863, at Page 870.
"Who then was the real mover-the prime proipoter of this
strife? It was not the sheriff, Fagg, the mere nominal plaintiff
. . . . on the contrary, the evidence clearly points to the fact that
it was the same Joshua B. Rutledge, the brother, who had in 1871
resisted the discharge of Joseph E. Rutledge from the control of
his committee. As the real promoter of this contention, and to
his cupidity, as prospective heir, all t_his ill-conceived and unnecessary litigation is due."
*We urge with all sincerity that a consideration of this
evidence and the plaintiff's whole case shows that Mrs.
Katherine Hayden and her daughter, Louise, are the real moving
spirit behind this litigation. They are the beneficiaries under their
subsequent deed from Mr. Hayden to all of his property, including
the Augusta Springs property, and they are the sponsors and moving spirit behind this ill-conceived and unnecessary litigation.
The plaintiff, Mr. Hayden, in his evidence tells the court: "Your
Honor, when I do anything I,.know what I do at the time. I know
what I am doing and I want to be responsible for everything I did.'
Further, he does not deny making the deed; he only says that he
does not recall it now.
He testifies that he could not see at all to read or write, but
might write his signature if someone indicated with a finger where
to write. Granting that his eyesight was impaired, it is definitely
shown that he could see sufficieritly to write, and did write unassisted. Conclusive evidence of this fact is Plaintiff's Exhibit 4
in the volume of exhibits, Page 2, introduced by Mrs. Katherine
Hayden, which she found in his pocket or bag (T. 70), being the
78*
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cover of an individual check book on the Hamilton National Bank
of Washington, on the inside of which in plain, legible writing is
a memorandum made by Mr. Hayden as follows: "Feb. 10-42 self
$1000.00-Mrs. M. Cook $2000.00." This memorandum she states
is wholly in Mr. Hayden's writing; obviously made by him unassisted for some purpose of his own. One check noted in
79*
the memo is Plaintiff's Exhibit *27 in the volume of exhibits, Page 22, payable to Self for $1000.00, dated July
8, 1942, and completely in the handwriting of Mr. Hayden. ( Plaintiff did not produce the $2000.00 check.)
Further confirmation that he could see and write in July and
September, 1942, is the fact of his signing of the deeds in the Katherine Hayden apartment, and Plaintiff's Exhibits 37 through 37-F
in the volume of exhibits, filed with letters from the Hamilton National Bank. The check dated July 7, 1942, payable to the order
of Katherine Hayden, for $200.00, is completely in the handwriting of Mrs. Hayden, and is a check that she says was given her
by him when she returned from Augusta Springs to Washington,
and of which she remarked to Mrs. Cook: 'Was not that lovely of
him?"
Also, see Defendants' Exhibit B, at Page 36 of the volume of
exhibits, check of September 14, 1942, on the Craigsville Bank,
payable to the order of Katherine Hayden, for $3500.00; the
payee's name, the amount in figures, in letters, and signature being
completely in the handwritin·g of Mr. Hayden; and while the check
shows that it is written by a person of' advanced age and unsteady
hand, it is filled in properly and the alignment of the words and
figures is good, showing definitely that he in September, 1942, could
see sufficiently to write legibly and unassisted.
There ·is certainly nothing in this witness' evidence that
shows fraud or undue influence on the part of the Cooks.
80*
*She attempts to create suspicion, but her own activities,
we submit, show an ulterior motive and grasping attitude.
She attempts to suggest incompetency on the part of Mr. Hayden
at one moment and competency at another. vVe do not think that
her evidence will receive any great appeal from the court.
MISS LOUISE HAYDEN'S EVIDENCE ANALYZED
This witness' evidence is found in the record, direct examination
at T. 134-152, cross examination at T. 152-191.
She is a niece of plaintiff, forty years of age, a graduate of
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George Washington University, and, according to her evidence
(T. 135) possessed of individual estate and economically independent in her own right.
·
There is nothing whatever in the evidence of Miss Hayden tending to prove fraud or undue influence, or the fact that Mr. Hayden
was not competent in February, 1942, to execute the deed in controversy. Her entire evidence is addressed to the question of her
relationship to the plaintiff, her assistance in looking after his
properties in Washington and Arlington, and her version of the
facts surrounding the execution of the various deeds of July 18,
1942, from Mr. Hayden to her and her mother for all of his properties. She states over and over again that she and her mother
were supposed to get all of Mr. Hayden's property, which has now
been accomplished with the exception of this controversy.
81 *
*Mr. Hayden previously in August, 1939, had deeded her
the colored apar,tment house in Washington, which deed is
filed as Plaintiff's Exhibit 5 at Page 3 of the volume of exhibits.
This property is said to be, by Scott, the agent who looked after it,
worth $70,00.00, and to bring in a revenue of $12,000.00 a year
(T. 220).
It is interesting to note that although the deed from Mr. Hayden
to Miss Hayden is a deed of bargain and sale, with no reservation
for the control or management of the property, the arrangement
was that he was to have the control over and the income from the
property for the balance of his liie, which is practically the same
provision that he made in respect to th~ Augusta Springs property
in his deed to the Cooks, only with the Cooks he was more careful
:md reserved unto himself a· life estate, which he did not do with
her, but it was understood he was to have the rents and profits
( see Scott's evidence and her evidence).
Scott was asked and answered at T. 209: Q. "vVhen you account for the property ( the Washington colored apartment house)
as agent do you deal with Miss Louise Hayden or Mr. Hayden?"
A. ''I deal with both Mr. and Miss HaJ•den in accounting for the
rental collections. Each month a statement was made with the
necessary vouchers for upkeep and the like. That statement is
gi·cen to .~tfr. Ha.yden, mailed as a rule to Augusta Springs, and the
check for the property is mailed to Miss Hayden." And, in
82*
her evidence (T. 139-140) she tells of her uncle *deeding
her this property and what the arrangement was. She had
his bank book in Washington ; she would get the money from Scott
and put it in the Hamilton National Bank; "At his request the
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check came to me and I deposited it." Q. "Where did the money
· come from?" A. ''From the apartment house and some of it was
from the Luna Park property." Q. "Is there anything in the
book since August 16, 1939, other than (the revenue from) the
colored apartment house and the Luna Park property?' A. "I
think he may have borrowed the book and put some in himself."
Q. "If your uncle conveyed the colored apartment property to
you on August 15, 1939, why have you continued to put the net
proceeds of the property in his account instead of using it yourself?" A. "Because that was the understanding when he ga.ve
me the propertJ• tha.f t/ze income from it ·wa.s to continu.c to be his
until hi,· dea.th." ( Italics supplied)
And on cross-examination at T. 163-164: Q. "As long as we
are talking about the apartment house building that was conveyed
in 1939, the understanding was that he (Mr. Hayden) was to have
the proceeds from the property?" A. "Yes, sir, and Scott has
always sent him the information every month and the vouchers•
have gone to him." Q. "He gave you the apartment house building in Washington in 1939 but he retained the active control and
management through Scott and he received the benefit of it?" A.
"Yes, sir." Q. "Have you read the deed that Mr. Hayden executed to the Cooks . . . . . . for the Augusta Springs property?" A. "Yes, sir." Q. "The same provision as to his
83*
*wishes was embodied in. that deed as you have just testified as to your understanding regarding the apartment house
property-that he was to retain active management of the Augusta
Springs property; he was to have the entire control of it as long as
he lived?'' A. "Yes, sir, but he did not feel it was necessary to
put it in the deed with me; it was merely a verbal understanding
which had always been carried out."
That her uncle had given her other properties or income from
them is shown by her evidence at T. 137, when she stated: "I have
used some, ( of the income) from the Arlington property because
he told me to keep it. When I first started to manage it-and I
managed it as well as I could-and it now brings in $200.00 ( a
month) at first I did it for nothing and he first told me to take
rent from one house; and _lately he has told me to keep it all."
That she considered Mr. Hayden sane and competent to make
a deed, possessed of sufficient judgment and understanding to know
what he was doing, is shown by the manner in which she dealt with
him and permitted others to deal with him.
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At T. 141, upon being shown the Plaintiff's Exhibit 3, the deed
of July 18, 1942, conveying the Augusta Springs property to her
mother and her, when asked about the circumstances surrounding
its execution and acknowledgment she stated: "I called Scott at
my uncle's request and asked him to bring a notary, and he brought
Willis F. Roe with him and he notarized it." That was July 18,
1942.
84*
*Also, in this witness' examination in chief, at T. 142,
she was asked by her own counsel : Q. "When the notary
came what was your uncle's mental condition?" A. "He knew what
he ·was doing.'' And again at T. 149, when being asked about his
mental condition when Mrs. Hayden brought him to Washington
from Augusta Springs in July, 1942: Q. "What was his condition
, when he got there?" A. "He was. very weak." Q. "What was his
mental condition?" A. "He seenied to know where he wa..s. I
thought he seenied to be nwre physically ·wea.k than anything else."
And again at T. 150: Q. "How does your uncle's condition today
( December 17, 1942) compare with his mental condition when he
got back to Washington (July 14, 1942) ?" A. "I am not a mental
expert; it is difficult to say; sometimes his mind is very clear and
other times it is a bit skippy." (Italics supplied)
She said the other deeds made at the same time for the Keyser,
West Virginia, property, the Arlington property, and the Stafford
County ''Crow:s Nest" property, to her and/or to her mother
were all signed and acknowledged at the same time, and under the
same circumstances.
There is not one bit of evidence in this witness' whole testimony
tending to show any fraud or undue influence exercised upon Mr.
Hayden by the Cooks in the making of the deed to them for th·
Augusta Springs property, or his lack of mental capacity to make
a deed on February 28, 1942, the date of the deed here in controversy.
85*

*JAMES E. SCOTT'S EVIDENCE ANALYZED

This witness' evidence is found in the record, direct examination T. 200-217, cross-examination T. 217-231.
Scott is the real estate agent of Washington, who handled the
Hayden apartment house. He is also a graduate in law of Howard
University.
His evidence in part has been considered in the Seventh Assignment of Error. There is nothing whatever in his evidence tending
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to show lack of capacity in Mr. Hayden at any time to transact
and look after his general business. In fact, everything that Scott
has done or said in this case would, tend to show that Mr. Hayden
was competent at all times to manage his own affairs, knew the
purport of his acts, and what he wanted done, and was a rather
exacting man in this manner.
Scott has not only acted in the capacity of agent for Mr. Hayden, but has acted as his scrivener in leases and deeds; and it is
interesting to note, assuming the truth and correctness of the testimony of Mrs. Katherine Hayden, Miss Louise Hayden, and Scott,
in relation to the deeds to the various properties drawn by him,
from Mr. Hayden to Mrs. Hayden and Miss Louise. Hayden, that
the evidence is Mr. Hayden directed what he wanted done, how
he wanted the deeds drawn; in other words, giving instructions to,
a scrivener-exactly what Mr. Saunders says Mr. Hayden did
when he talked with him on February 27, 1942, and received the
instructions in relation to the preparation of the deed to the Augusta Springs property here in controversy.
86*
*Scott had known Mr. Hayden since 1929, and had handled his Washington apartment house since that date. He
says at T. 201 that Mr. Hayden talked to him about his other
properties, and talked to him about his (Hayden's) family, "and
generally told me more of himself.' This shows it is not unlikely that Mr. Hayden had friends in Augusta Springs that he
would have talked to about himself, about the Cooks, and about
what he planned to do or had done for them. .
At T. 202: Q. 'From time to time in your dealings with Mr.
Hayden, had you prepared deeds for him?" A. "Yes, sir, several
deeds for Mr. Hayden-many, in fact." At. 208, he prepared the
deed of August 15, 1939, conveying the apartment house in Washington from Mr. Hayden to Louise Hayden, upon Mr. Hayden's
instructions. He is still retained as the agent for the property, but
in handling it he deals with both Mr. Hayden and Miss Hayden
(T. 209). "I deal with both Mr. Hayden and Miss Hayden in
accounting for. the rental collection. Each month a statement was
made . . . . and mailed to Mr. Hayden . . . . and proceeds mailed to Miss Hayden."
That Scott always knew and understood Mr. Hayden to be
mentally competent, of sound business judgment, and capable of
transacting and directing his various business affairs, is shown by
his dealings with Mr. Hayden.
At T. 212, speaking of the deed to the Augusta Springs prop-
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erty, he says: "This deed was prepared in 1941 and was
*turned. over to Mr. Hayden along with other deeds at that
time, because I felt that he should look them over carefully
to be sure that he was satisfied with the preparation I had made."
Q. "You had prepared other deeds?" A. "Yes, sir." Q. "When?"
A. "In the summer of 1941." Q. "Who asked you to prepare
them?" A. "Mr. Hayden did." Q. "Who furnished you the data
to go in the deeds?" A. "Mr. Hayden." Q. "Explain what happened when he executed and acknowledged all of these deeds in
July, 1942?" The witness said that Mrs. Hayden or Miss Hayden
had shown him the deeds; they were not ackn~wledged ~efore a
notary, and he had advised them that they were no good unless
acknowledged before a notary. He was called then to come t'o
the apartment and bring a notary with him, and he took Willis
F. Roe, a white notary, not connected with his office. This was
'
on July 18, 1942.
At the time the deeds were signed and acknowledged (see T.
213): Q. "\tVhen you were present at the Hayden apartment on
July 18, 1942, for the re-execution and acknowledgment of that
deed (Augusta Springs property) did you yourself observe Mr.
Hayden's mental condition then?" A. "Yes, sir, Mr. Hayden was
quite normal, and knew what he wa.s doing." ( Italics supplied)
And the court observed: "If he thought it was good he should
~ay so." That Mr. Hayden could see to read July 18, 1942, see
this witness' evidence T. 222-224: Q. "He could see how .to read,
could he not ?" A. "I think so . . . . . he read the deeds I prepared." Q. "Was he perfectly normal mentally?" A. "Yes,
88*
*sir, mentally ·quite all right." Q. "And alert?" A. "Yes,
sir." Q. "That was on what date?" A. "July 18, 1942."
At T. 241.: Q. "Would you have taken part in the transaction if
you had thought he was mentally incomeptent ?" A. "Most assuredly not. I have a reputation to maintain and it is a good one
in Washington."
The witness is then shown the deed to the Luna Park property,
Plaintiff's Exhibit 9, the deed to "Crow's Nest" property, Plaintiff's
Exhibit 10, the deed to the Keyser, West Virginia, property, Plaintiff's Exhibit 8; in fact, he was shown all the deeds then and there
executed, and stated that they were all signed or re-signed, as the
case may be, in his presence anq in the presence of Mr. Roe, and
Mrs. Haydn's evidence and Miss Louise Hayden's evidence are that
they were there; that he, Scott, thought Mr. Hayden to be mentally
competent to know what he was doing, and the purport of his act.
87*
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We submit there is nothing whatever in this witness' evidence
tending to show fraud or undue influence in the making of the
deed of February 28, 1942, .from Mr. Hayden to the Cooks for
the Augusta Springs property, or his lack of capacity to do so, but,
on the contrary, his trusted agent, whom Miss Hayden in her evidence at T. 145 says: "Mr. Hayden still has the utmost confidence
in," says that he is unquestionably competent to make the deeds
on July 18, 1942, and the other evidence shows that he has always
dealt with him as a man possessed of intelligence and understanding, and capable of directing his business in an intelligent way.
89*

*EMORY TYLER'S EVIDENCE ANALYZED

This witness' evidence is found in the record, direct examination T. 116-124, cross-examination T. 124-130.
He had known Mr. Hayden and had represented him in a condemnation proceeding concerning his property near Keyser, \Nest
Virginia. He described the property and says that Mr. Hayden
paid $50,000.00 for it, but it is not worth that much now.
He saw Mr. Hayden about the 27th of October, 1941. He was
in Keyser, West Virginia, for two days. At that time he felt it
unwise to go into court on the c~ndemnation proceeding because
he felt Mr. Hayden could not recall things properly (T. 119-121).
"I will just say he was in such condition that he did not know
about what would have to be done in court. He was going downhill
physically for the last five or six years. He was tottering in body
and in mind on that occasion."
He saw him again in the latter part of J anttary, 1942, and stated:
"I did not consider he was in any condition to try a case and be
used as a witness." Q. "How did his condition compare then with
his condition now (December 18, 1942)? Have you talked with
Mr. Hayden since you have been in Staunton today?" A. "Yes,
sir, last evening a.t tile hotel, and I will say fra.nldy tha.t last C'"'c.Jeniny
he seemed to be all right and this morning he did not know me
when I went into his room and wanted me to sell his sheep that
he had on this farm. He is hazy today or was when I talk90*
ed to him this morning." Q. "How about his *memory last
night?" A. "His memory is bad, but he could recall things
last night that he apparently, could not recall this morning when T
talked with him." He saw him again in July, 1942, in Washington, at Mrs. Katherine Hayden's apartment (T. 122), and while
he appeared to Mr. Tyler to be physically depleted to the extent
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that he did not believe he would live a ,,veek, the witness stated:
''But his mind seemed to be working good; it worked good last
night (December 18, 1942) but this niorning it did not.'' (Italics
supplied)
The occasion of Mr. Tyler's visit to Washington was that by
telephone conversation he had been instructed by Miss Louise Hayden to prepare a deed for the Keyser, West Virginia, property to
her and her mother, and he prepared one to her and took it to
Washington. Mr. Hayden was there, and showed him another
deed to the same property prepared by Scott, which he advised
Mr. Hayden was all right. And, at T. 126, he stated: "When I san,
him in July ( 42) his mental faculties were a;ppMently clear but he
1.e,a.s very emaciated. His mind was clear on that day. Th.a.t was
Ju[:y 17th or 18th." Q. "Then I would understand from you that
his mind sometimes is cl.ear and sometimes it is not?" A. "That is
correct. His mind was clear last night here in Staunton." Q. "And
it was clear in July?" A. That's right." (Italics supplied)
The most that can be made out of this witness' testimony is
that in his observation of Mr. Hayden on two occasions,
91 * *his memory was not good, and his mind not clear, and on
all other occasions he was entirely all right. That he
thought he was competent to make a deed and dealt with him as
a person possessed of such capacity, is the fact that in July, 1942,
he drafted a deed for him to convey property to Miss Louise Hayden. We must assume that at that time he certainly felt Mr. Hayden was capable of executing the deed that he had prepared, and
possessed sufficient mental capacity to understand the nature of his
acts, and what he wanted done. Further, he states that on December 18, 1942, when he talked with him in Staunton the night before,
and the morning of the day he testified, that his mind was very
clear the night before, but the next morning he thought it was a
bit hazy ..
STANLEY de NEALE'S EVIDENCE ANALYZED
There is one other witness for the plaintiff whose evidence we
believe we should call to the court's attention-Stanley de Neale
(T. 193-199), a lawyer of Washington, who has since this litigation arose married Miss Louise Hayden.
He visited Miss Louise Hayden for years and had seen Mr.
Hayden on occasions at the Hayden apartment in \Vashington.
At T. 195, he states that he recalls after Mr. Hayden came to

60

Supreme Court of Appeals of Virginia

live with the Haydens in Washington in July, 1942, that he first
saw him sometime in September. Asked what his physical condition was then, he answered: ''I would say he had broken."
92*
Q. "In what way?" A. "He had lost considerable *weight,
he was run down, and was not himself as I recall him prior
to that time. When I saw him two or three years ago he was a
very well made, strong, and rugged man for his years."
He was then asked to compare his mental condition in September of 1942 as compared with what it was as he knew him before
that. There was objection, the court overruled the objection, and
defendants excepted. The witness answered (T. 196): "I would
say his mental condition was what we would call in a semi-senile
condition due to his advanced age. His memory was good at times
and then it was not at others."
We submit the court should not have permitted this evidence in
the record and the receiving of it for consideration was error,
first, because the plaintiff cannot prove his case by suggested incapacity or incompetency; second: that a layman's opinion without any medical or other supporting evidence corroborating it is
not proper, and he is not qualified to give an opinion; third: that
the observation of this semi-senile condition, if it existed, was in
September, 1942, seven months after the making of the ·deed in
question ; fourth : that the plaintiff testified in this case, and his
evidence we submit shows him to be a competent person in December, 1942, and to have been possessed of sufficient judgment and
ability to transact his business and the ordinary affairs of life.
DR. HANKINS' EVIDENCE ANALYZED
Dr. T. W. Hankins (T. 176-183 ), the only physician of the
Fordwick, Craigsville and Augusta Springs community,
93*
where *he had practiced his profession 28 years; stated
that he attended Mr. Hayden only once (T. 176); called in
April, 1941; the nature of his illness was chro11ic bronchitis; hanging on for two or three weeks; attended him for about a month
off and on; did not attend him in 1942; never attended him at any
other time; that he knew nothing of Mr. Hayden being sick in
1942; "I did not attend him." Q. "Was he ill in March, 1941 ?"
A. "From March until April, sometime in there that I attended
him." Q. "What was his condition mentally and physically?" A.
"Physically he had bronchitis, a kind of grippe, influenza. He was
generally sitting up wh~n I went to see him. My memorandum
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says the time was from March 29 to April 23." Q. "You did not
wait on him in February?" A. "No, sir."
At T. 180: Q. "What seemed to be the condition of his mind
then ( in April 1941) ? Was it not good?" A. "It seemed to me so
(that it was good)." Q. "He seenied to be normal for a man of
his age?" A. "I think so." Q. "Who waited on him and looked
after him and administered the medicines you directed to be given?"
A. "Mrs. Cook was the chief one . . . . he told me to give her
instructions when I left what medicine he had to have and what
prescriptions to give them to her." Q. "Did Mrs. Cook give him
proper attention?" A. "Yes, sir." Q. "And his mind then was
sound even in his sickness?" A. "Yes, sir." Q. "You thought his
mind was normal for a man of his age?" A. "I did." Q. "Did
'JIOU see a.ny evidence of wea.kness or falling off of mind or memory
or understanding?" A. "No, sir." (Italics supplied)
*At T. 182: Q. "Have you seen him since April, 1941 ?"
94*
A. "No, sir, except the time he came back to my office with
his sister-in-law to get the date I had attended him. It was probably around September or sometime around in there ( 1942) ."
Q. "How did he appear then?" A. "About as usual. I did not
talk to him; they did not stay there but a few minutes; just wanted this statement from me." Q. "Did ~e appear as usual?" A.
"About as usual. I did not talk to him." Q. "What did she say?"
A. "She w.anted the dates I had attended· him. She thought it was
in 1942. I told her it was in 1941."
The foregoing analysis of the evidence of plaintiff's witnesses is
principally their direct examination. We have taken this approach
because we appreciate that if there is clear, convincing, and satisfactory evidence of fraud, with no error prejudicial to the defendants in the record, that this petition for appeal will be denied.
All of this, we submit, considered with all of the other evidence
in the case, falls far short of proof of Mr. Hayden's lack of mental
capacity to make a deed on February 28, 1942, the date of the deed
here in controversy, and there is nothing whatever in the plaintiff's
evidence tending to show fraud or undue influence.
The law is well settled that a grantor in a deed is presumed to be
sane and competent at the time he executed it, and fraud is not
to be presumed, but the burden is on the person alleging it to
95*
prove it by clear, positive, and satis*factory evidence. This
is well established law and this court has so held many
times.
In this case the plaintiff has testified in his own behalf and his
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case can be no stronger than he makes it. See ivlassey v. Firestone,
134 Va. 450, opinion by Judge Kelly, President of the Court, in
which it is said:
"He, the plaintiff, cannot be heard to ask that his case may be
made stronger than he makes it whereas here it depends upon
facts within his own knowledge and as to which he has testified."

It is true that the plaintiff testified that he did not remembe··
making the deed to the Cooks, that he did not want it to stand,
that he wanted it set aside, but this evidence is contrary to the clear
and unambiguous intent expressed in the deed, which intent and
expression he had made to other persons in the community unin?
terested in this litigation, some before and some after the making
of the deed. Where the i.ntent and purpose of the deed is plainly
and clearly expressed, that intention cannot be contradicted in any
way by extrinsic evidence.
In 9 Enc. of Law (2nd Ed.) at Page 91, it is said:
"Extrinsic evidence of intent contrary to that plainly expressed
or fairly to be gathered from the whole instrument cannot be received."
To receive such evidence would permit a grantor in a deed to
change his mind at any time, which would obviously work har ·
ship and open the door wide to fraud. The defendants here clair:·,
that they had a clear understanding with Mr. Hayden that they
would be by him provided for. Their contention is they
96*
*gave value, twelve years of labor and service in looking
after the plaintiff and his property. The evidence clearly
shows that they did this without compensation. The plaintiff
has not shown that he paid them anything. The deed shows he
· was carrying out his arrangement, yet retaining a life estate for
himself and control and management of the property.
In Neff, etc. v. Ed1.m.rds, 148 Va. 616, the question involved the
setting aside of a deed as fraudulent. It was held that while the
transaction disclosed some suspicious circumstances, fraud was not
established by the clear and satisfactory evidence required by law,
and, at Page 626 of the opinion, it is said :
"Fraud is of the nature of a crime and while it does not require
proof beyond a reasonable doubt, it is the established doctrine in
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this state that it must be distinctly charged and proven by dear
and satisfactory evidence. Doubts as to preponderance of evidence
will not suffice to avoid a transaction on the ground of fraud. The
law presumes innocence rather than guilt, and fraud will not be
presumed on doubtful evidence or circumstances of mere suspicion." Citing New York Life Insurance Conipa.ny v. Davis, 96
Va. 739; 32 S. E. 475; 44 LR.A 305. See also Englesby v. Harvey, 93 Va. 440.
In J;Vmnpler v. Harrell, 112 Va. 635, which is a suit by a grantor
in a deed against the grantee to have the' deed set aside for want
of mental capacity, it is said:

"The test is whether the party had, at the time of the execution
of the instrument, sufficient mental capacity to understand the nature of the transaction he was entering into and to assent to its
provisions."
97*

*Long ago, in 1798, this court held in Spencer v. Moore,
4 Call. 423:

"The greatness of the testator's age is no proof of his incapacity
to make a will for a man one hundred years old may be very competent."
In Haward, ct al v. H 01(.'a,rd, ct a.l, 112 Va. 55_6, it is said:
"The law prescribes no limit in point of age beyond which a person can dispose of his property. A man eighty-nine years of age
is often as capable of making a deed or will as at any other period
of his life. The greatness of his age is not proof of mental incapacity."
In Mo11taguc v. Allen's Ex'ors. ct al, 78 Va. 592, a suit to set
aside a will on the grounds of mental incapacity and undue influence, at Pages 595-6 it was held:

"As to the failure of memory, the authorities are explicit that
·if it be merely such as is incident to old age it does not affect testamentary capacity." Citing Eddy's Case, 32 N. J. Eq. 701; Zoe v.
McCord, 74 Ill. 33.
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In W ooddy, et al. v. Taylor's Ex' ors., etc. 114 Va. 737, as to the
charge of mental incapacity, it is said:
"The presumption of competency is not destroyed by any extremity of age. Bro·u.me v. M olliston 3 Whart. 137. Nor is incompetency established by proving that the mind had been impaire~
by disease. Tonipkins v. Tonipkin.s, 1 Bailey (S. C.) 92, 19 Am.
Dec. 656. It is not necessary that the testator at the time of making
his will should retain all the force of i.ntellect which he may have
had at a former period. If he be still possessed of mind sufficient
to comprehend and advise as to the ordinary transactions of life
. . . . " Citing other authorities.
"Undue influence is a species of fraud and before undue influence can be made the -grounds for setting aside a will it must be
sufficient to destroy free agency on the part of the person executing
the instrument. It must amount to coercion-practically duress."
*In Miller v. Rutledge, et al, 82 Va. 863, supra, a suit to
annul two contracts on the grounds of mental incapacity and
undue influence, it was held :

98*

"Legal competency to act is the possession of mental capacity
sufficient to transact one's business with intelligence and understanding of what he is doing." Citing Wharton & Stille' s Med. Jur.
Sec. 246.
"And it is laid down in Minor's Ins. P. 572, on the ~uthority of
repeated decisions of this court, that,, mere weakness of the understanding is no object of a man's disposing of his own estate. Courts
cannot measure peoples' capacities, nor examine into the wisdom
and prudence of their proper dispositions. If a man be legally
compos mentis, be he wise or unwise, he is the disposer of his own
property, and his will stands as a reason for his actions."
In Price v. Barhant, 147 Va. 487, a suit to set aside a contract
on account of mental incapacity and undue influence, it is said:
"The crucial time at which capacity must exist is the time of the
factum the time at which the act complained of was done. If mental capacity at that time is satisfactorily shown it is immaterial
what his capacity was before or after that time . . . . The testimony of attesting witnesses to documents and of others present
at the time of their execution is entitled to peculiar weight."
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In Wharton & Stille's Med. Jur., Volume 10, mental unsoundness, Sec. 16, Page 20, it is said:
"Fraud will not be presumed merely from the making of a co1itract, though by an aged man or one feeble in body and mind. Nor
does the fact that a grantor was in such a condition as to be likely
to yield to importunity or to suffer imposition, invalidate a C(?ntract or conveyance, when they are not shown to have been actually
and successfully exerted." And at Page 14, Section 10 :
99*
*"The mere fact that the mental powers of a person are
somewhat impaired by age, disease, or otherwise, will not affect
his deed or contract, where he retains full comprehension of· the
meaning and effect of his act, nor will imbecility nor weakness of
mind nor mere physical weakness." Citing many authorities·, including Miller v. Rutledge, supra., and two West Virginia ca'ses:·•'
In Buckle)' v. Bucldcy, 38 W. Va. 168, 18 S. E. 383, it was held:
"One who retains the knowledge of his property and the character of his act may make a valid deed, though he may not have
been capable to transact all the ordinary business of life."
However, on the question of the sufficiency of the evidence, we
will now analyze the evidence for the defendants, which we think
is consistent with the true facts of the case, and which we believe
will satisfy the court that the evidence preponderates ·in favor of
the defendants. In analyzing this evidence, we will try to be as
brief as possible, keeping in mind that the plaintiff's evidence is
addressed to these propositions: that the deed was obtained by
fraud; that the plaintiff testified he does not remember executing
a deed to the Cooks-never knowingly executed any deed to the
Cooks, suggesting his incapacity at the time; his eyesight was so
impaired that he was practically blind, that he could not see to
write or read at the time of the execution of the deed; that he paid
the Cooks well for their services, did not owe them anything, suggesting failure of consideration for the making of the deed.
100*

*MRS. LENORE M. COOK'S EVIDENCE
ANALYZED
(T. 565 to 696; T. 719 to 736)

Mrs. Cook, one of the .defendants; a former school teacher of
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the Augusta County school system, and doing substitute work at
the Augusta Springs school during the pendency of this suit; met
Mr. Hayden twelve to thirteen years ago at the time he came to
her home in Augusta Springs with his friend, Mr. Edward Patterson, to see about her family moving to the Pendleton place; and
on October 10, 1930 (T. 570) she moved on the Pendleton property.
At first they occupied a small cottage and were paying Ten
($10.00) Dollars a month rent. After January 1, 1930, when Mr.
Hayden's man Woods left, they moved into a larger house known
as the Cottage House. Mr. Hayden asked them to come over and
use the kitchen and breakfast room in the mansion house and he
would board with them.
At T. 571-2: Q. "Did Mr. Hayden make any statement to you
as to what the agreement was?" A. "The same as the cottage
house, as the cottage house at the kitchen brought the $10.00 and
he asked me to come over into the kitchen and use the large kitchen
and breakfast room. He said: ''If J'Ott a.fl pro·vc satisfactory to me,
and I pro've satisfactory to l'ott, I ·wi,ll provide liberally for you.''
Q. "By reputation did you know whether or not he was a man of
large means at that time?" A. "Yes, sir, at that time he had talked
some of his properties in West Virginia, Washington and
101 *
other places. " Q. "Was anything *said about board?"
A. "He was to board 1.vitlt me over in the llitchen and the
breakfast room, and he said he would provide liberally ·if we proved sa.fisfactory to l/iim., if we :1.cere sa,tisfactory to him and he was
satisfa.ctory to us he would provide liberally for us." (T. 571-2)
Q. "Was there anything else that you were required to do besides
just board him?" A. "I kept his rooms clean over in his apartment upstairs, large room, small room, and bath. I had his washing done and his bed linens with mine." Q. "Did he pay you for
the washing?" A. "No, sir, I had it done with mine." (T. 572)
(I tali cs supplied)
At T. 573-4, Mr. Hayden was not paying board and nothing was
deducted from the rent on account of Mr. Hayden eating with
them. Q. "What was Marshall required to do or did he. do about
the premises?" A. "He did everything that was supposed to be
done. He was the only man on the place."
At T. 575, she stated that Marshall Cook worked six or seven
hours daily on the Pendleton property. Q. "Did Mr. Hayden require much or little attention?" A. "He required right smart attention." Q. "Tell us some of the attention that he required."
A. "He required his meals, keeping his rooms clean, sending his
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clothes to the cleaner, and I saw they were kept clean, and I had
his washing and ironing done." Q. "Did you attend to his wardrobe ?" A. "I did."
At T. 576: Q. "Was any special provision made for him between meals?" A. "If he ate at 9 and about 1, ate his lunch between that and 6, I would always get him eggs and milk
102* *or some kind of fruit between the lunch meal and 6 o'clock.
Marshall always took him a large glass of milk about 9
o'clock." Q. "Where did you get the milk?" A. "When we went
there we took two cows." Q. "You had the right to do that under
your agreement?" A. "Yes, sir, we could keep two cows." Q.
"And you got the milk from your cows?" A. "Yes, sir."
At T. 581-2: Q. "Did you demand any payment of any kind?"'
A. "He told us if ·we 'ilJere satisfactorJ' to him, which we had pr07.·-

ed to be, he ·would pro·uidc liberally for us and I did not ask hin-i
for a,nything." Q. "Diel he pay Marshall for any work that he did
there that you know anything about?" A. "No, sir." Q. "Did he
furnish any of the provisions, groceries, meats, or anything?" A.
"I bought it all." Q. "And you collected nothing for his board?"
A. "No, sir, nothing for his board or washing. I did that.
I did
everything he wanted me to do." (Italics supplied)
Q. "When did he first or did he ever say anything about conveying his property up there to you?" A. "Not until the spring of
1941." Q. "Under what circumstances did he happen to say that?"
A. "He said he would like to have an able lawyer to come out and
talk with him and advise him and I told him I was not very well
acquainted with lawyers, but I had heard of Mr. Curry, and he
said he had, too, from Mr. Ed Patterson years ago." At T. 583:
Q. "vVere you present when he conferred with this lawyer?" A.
"No, sir." Q.- "Had you ... and Marshall together or separ103* ately ... made any effort or brought any pressure 'on this old
man to convey his property to you?" A. "No, sir, we did
not." Q. "Did you or Marshall either do any act to influence or
make him deed the property to you?" A. "No, sir, we did not."
At T. 584: Q. "The bill in this case which is under oath says
Mr. Hayden was ill and did not know what he was about in February, 1942. Was he ill in 1942 ?" A. "No, sir, he was not ill in
'42.'; Q. "When was he ill?" A.- "In the spring of 1941 he was
sick." Q. "Did he require much attention?" A. "Yes, sir, he did."
She further stated: "He required a good deal of attention. He
had a deep bronchial cold in his chest. I made him a number. of
mustard plasters and Marshall would put them on at night. Mar-
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shall slept in his room on a couch to look after him during the
night. He was in about ten days. Dr. Hankins was his doctor
and he gave me prescriptions, and I gave him the medicine and
treatment, which was only the mustard plasters and the drugs the
doctor prescribed. This is the only time he was ever sick or required a doctor in the twelve years or more that we have lived with
him. This is the only time he was ever sick and confined to his
room since we moved on the place."
At T. 586: Q. "This suit is brought to set aside the deed to that
property that purports to have been made on the 28th day of February, 1942. Had you up to that time seen any failure in him,
mentally or in his mind?" A. "No, sir." Q. "How did the
old man pass his time?" A. "He passed his time by read104* ing." *Q. "What did he re«id mostly?" A. "He read the
newspapers. He got them every day-the Richmond Times
Dispatch for awhile and the Washington Post, which he wrote Miss
Hayden to send him in the spring of 1942, and the Evening Leader." (T. 586) Q. (T. 589) : "On February 28, the date of his
deed to you, did you see the old man that day?" A. "Yes, sir, I
certainly had.;' Q. "Had you seen whether or not he read the
papers that day?" A. "He read the papers every day. He never
neglected to read his papers every day." At T. 587: "I know he
read the papers because he would come down and get them and sit
in the dining room and open up the papers while we fixed his
breakfast. I know he read the papers." Q. "Did he talk to sou
about what he read in the papers?" A. "Yes, sir." Q. "Did he
keep up with the news of the day?" A. "With his radio and the
papers." Q. "Did he talk intelligently?" A. "Yes, sir. he talked
intelligent. He talked to everyone of us. He talked to me a great
deal." Q. "Did he wear glasses?" A. "Yes, sir, he always wore
glasses." Q. "How was he about his person, neat or not?" A.
"He was very neat, very." Q. "Did he ever pay you anything for
your services?" A. "No, sir, he did not pay us anything for our
services." Q. "How long were you there?" A. "Up until the
time he left. We began January 1, 1930 and he left in July, 1942."
(T. 588) Q. "Did he seem to be contented there?" A. "He certainly did seem to be contented." Q. "Was there any failure in
his memory?" A. "His memory was good."
*At T. 589: Q. "Did he talk with )our boarders or any
105*
of them especially?" A. "He talked to most of them, yes
sir. He talked to those who were steady that he knew well, Mr.
Lucas, Mrs. Thacker, and he talked to a number of them."
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· At T. 590, she said she did not know Mr. Saunders; that the
day before the deed was made Mr. Hayden wanted Mr. Curry to
come out and she called him, and he could not come and sent Mr.
Saunders.
At T. 600, Mrs. Cook gives her version of what happened when
Mrs. Elliott was there, and the deed to the Augusta Springs property, made by Scott, which Mrs. Hayden had and wanted him to
sign, was read: "In Mr. Hayden's room, Mrs. Hayden said: 'This
is Mrs. Elliott.' Mr. Hayden knew her and said: 'How are you?'
. . . . She sat down, Mrs. Elliott sat down, and I sat down, all
three of us sat down, and Mrs. Elliott began to read this deed to
Mr. Hayden and it was to the place and I said: 'Mr. Hayden,
how can you make two deeds to this place?' . . . . Mrs. Hayden
rose up and said: 'Who did you make a deed to?' He said: 'Sit
down. I am going to live here all my life.' When she rose up, I
said: 'How can you make two deeds to this place, you have deeded
this to us or to me,' whichever I said. He said : 'Hand this to me.'
Mrs. Elliott said: 'Have you read this?' He said: 'No, give them
here.' And she handed them to him, and he said: 'I am not going
to sign'." The next day (July 10) Mr. Hayden gave Mrs. Cook
money and told her to get the deed he had made to them and
record it ( T. 604). "He told me that morning to go and
· 106* get the *deed and record it." Under his instructions she
had held the deed in a safety deposit box in the National
Valley Bank from the time it was executed until it was recorded.
He had told her he would tell her when to record it. ( Italics supplied)
At T. 609 and following, her evidence is addressed to, and she
explains about Mr. Hayden giving her the $2500.00 to fix up the
buildings and improvements on the Augusta Springs property, and
how the improvements had gone forward and what was being done,
etc., how she had handled the money, and paid for such improvements as had been done; how Mr. Hayden was assisting in supervising the work as it was going forward. "He ( Mr. Hayden) ·
wanted to repair and fix up, it needed it so badly, and he wanted
to see it fixed up, saying that it was our home and his home."
\Vhen Mr. Hayden left for Washington in July with Mrs. Hayden,
he said he would be. back in four or five days (T. 614).
She denied emphatically that -Mr. Hayden had paid her or her
husband $100.00 a month, or any sum. Mr. Hayden was not sick
and never had a doctor except for a deep chest cold in the early
part of 1941, hereinbefore referred to.
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At T. 633, speaking of his mental condition on February 28,
1942, the date the deed was signed, she said he was all right; when
asked about Mr. Hayden's mental condition from July 9 to 14th,
1942, when Mrs. Hayden was there, she said: "I thought he was
perfectly normal. I saw nothing wrong with Mr. Hayden." Q.
"\Vhen he went away on July 14 could he take care of him107* self?" A. "He did; he went out and got in the car *like he
always did." At T. 640: Q. "Did he read the papers at
your home until the day he left (middle of July, 1942) ?" A. "Yes,
sir." Q. "Did he read them without difficulty?" A. "He read
them." And so on about his eyesight. "He never asked anyone to
read to him."
MARSHALL COOK'S EVIDENCE ANALYZED
(T. 304 to 365)
Mr. Cook, age 39, had lived in Augusta Springs for twenty years;
worked at the tannery there until it burned ; and at Lehigh Portland Cement Company in Craigsville for the last eighteen years;
had known of Mr. Hayden in the community for several years before he met him through Mr. Ed Patterson in 1930 ( t'. 305-6) ;
Mr. Hayden left word at Cook house for him to come up to see
him; he went up that night and they entered into an agreement
whereby the Cooks moved on the property with Mr. Hayden, Marshall to look after Mr. Hayden's livestock, sheep and cattle, and do
other work required on the place, maintenance, etc., Mrs. Cook to
do the work inside the house and look after Mr. Hayden's needs,
etc. The arrangement was (T. 307-312): "He said he would
provide very liberally for me if I proved satisfactory to him and he
was satisfactory to me."
At T. 312, when asked why he did not demand wages for his
work or board from Mr. H~yden, he answered: "Mr. Ha3,den had
told us: '/ 'will board with :vou all and I 1.crill provide liberallJ' for
you some da3, if I ant satisfied with you and you a.re satisfied
108* *with me a.11d stay here I will provide very liberallJ' for you,'
mzd that is the reason I never did ask him or SO,)' a.nythinl}
.to hint about a.nyt/z.ing I ever done.'' ( Italics supplied)
When asked if he had confidence in Mr. Hayden and his understanding with him, he said: "Yes, sir, I certainly did, whatever
Mr. Hayden would tell me I had confidence in him."
"When we moved into the big house ( large mansion house) Mr.
Hayden came to me and said: 'I would like for you to move in the
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big house so you can look after the furnace when I get it in;' and
he put it in right away and that was about· five years ago." "We
never had any trouble with him because we always tried to do
whatever he asked us." "His general condition of health was good;
he was an alert spry old man to be as old as he was. He would
get out and walk two miles up there and back to the big dam, and
sometimes walk clean around the place two and one-half miles or
1nore."
He stated Mr. Hayden was able to read; got his papers every
day; he talked intelligently about the war and was interested in the
news daily; he had a radio and would get his papers every day, the
Richmond paper, the Staunton paper, and later a Washington paper
that Miss Louise, his niece, sent him at his request (T. 317). (Miss
Hayden started this paper to her uncle in April of 1942 at his request; see her letter to him, Defendant's Exhibit Nos. L-2, at Page
46 of the volume of exhibits; the envelope of this letter is postmarked: Washington, D. C. 9 :30 P. M. April 11, 1942:
109*

*"Dear Uncle James:
I am so glad that you have been well all winter. I paid
your taxes 011 the apartment house. They were due in March. I
had no money of yours on hand, so I paid them and will pay myself back when I get Scott's check if that is all right with you. They
were $566.92. I SENT YOU THE PAPER. HAS IT STARTED TO COME YET? We are all trying to save tires do:wn here,
and gas, too, now. Everything else is all right. Give my regards to Mrs. Cook. Loads of love, Louise."
Also, see Defendants' Exhibit L-3, Page 46 in the volume of exhibits, which is as follows:
"May-6 '42
Dear James,
We have been looking for you to came down for so long that
I put off writing you. I wrote Brumley on the 14th March to remind ·him that on the 14th April 6 months interest would be due
on the note but he wrote back on the 14th April saying he understood the interest was to be paid yearly-But he did pay your taxes
and I am enclosing receipt. He sent you his best regards. I think
instead of sending him the money for the taxes just let it go on as
part of the interest on the note better be sure of something than
nothing. Well I do hope you are feeling well and we certainly
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miss you ; did you get your Washington Post. Louise ordered it the
minute she got your letter. This war and black out is getting on
my nerves. Now the sugar rationing 1 pound every two weeks,
with ration tickets. Do try and come down soon. Louise joins in
fondest love. Sincerely, Katherine Hayden. P. S. Remember me
to Mr. & Mrs. Cook. K. H."
He stated that during the whole time they were living with Mr.
Hayden, he enjoyed good health for his age, was never sick to
the extent of requiring a doctor with the exception of the occasion when he had a chest cold in 1941, and Dr. Hankins attended
him. He was in then about a week or ten days.
*In February, 1942, he had Mrs. Cook call Mr. Curry to
110*
come out to see him, but Mr. Curry could not come and sent
Mr. Saunders. At T. 324: Q .. "Were you present when the deed
to you and your wife was made?" A. "Yes, sir." Q. "Have you
or your wife influenced Mr. Hayden so far as you know to make
this deed?" A. "No, sir, never a word said by us for him to make
us a deed for anything he ever had." · Q. "Did you make any suggestions?" A. "No, sir." Q. "Did you try to influence him in
any way, shape, or form to make the deed?" A. "No, sir." Q. "Is
Mr. Saunders representing you or who?" A. "Mr. Hayden, I
i:eckon." Q. "Who paid him?" A. "Mr. Hayden." Q. "Did you
see him sign the .deed?" A. "Yes, sir." Q. "Who was present
when he signed it?" · A. "Mr. Saunders and I. I went upstairs
with Mr. Saunders and told Mr. Hayden that Mr. Saunders had
come back." Q. "Did the old man read the deed?" A. "Yes, sir, he
read it over once and Mr. Saunders read it over twice to him."
Q. "Did he require any assistance to sign the deed?" A. "No, sir,
no assistance at all." Q. "When he signed it, what was done with
the deed?" A. "He handed it to Mr. Saunders and Mr. Saunders
handed it over to me and Mr. Hayden said: 'I am glad that is all
straightened up; I ain't got no bother about it anymore'." Q. "Did
Mr. Saunder.s do anything to try to influence him?" A. "No, sir."
Q. "Make any suggestions to him?" A. "No, sir."
When asked about his general health condition, he answered :
"After he had that bad chest cold he did fall off,
111 * *bt'tt not a great lot. I could not see any great difference."
Did not see any marked change in his memory. "He had a
wonderful memory." At T. 327: Q."Was there anything 1.vrong
with him in February, 1942, the time he made the deed?" A. "Not
a thing in the world the matter to m31 knouing." Q. "Did he ever
have any other doctor except Dr. Hankins?" A. "No, sir." Q. "He
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was the only doctor that waited on him during the whole time
he was there?" A. "Yes, sir." ( Italics supplied)
He took Mrs. Katherine Hayden and Mr. Hayden to the train
when they went to Washington; let them out at the depot and he
went on to work at the Cement Company. When Mr. Hayden got
out of the car, he said (T. 329): "I will not b~ gone but a couple
.days, two or three days, and I will be right back."
Q. "How often did he go away?" A. "He would go away about
once a month and sometimes not so often. Sometimes he would
go a little more than that ( on business trips)."
At T. 344: "It was his request that we hold the deed and not
record it until he instructed us to, and that is the reason it was put
in the safety deposit box in Staunton." "When I signed the papers
Mrs. Hayden had, she told me it was for taking out insurance, I
was down in the kitchen." "Mr. Hayden did his own banking;
sometimes he would send us to the bank in Craigsville but mostly
he did his own banking." At T. 347: "Is it your claim in this
case that you have gotten .no return for what you did for Mr.
Hayden except the deed to the property?" A. "That is all I have
go~ten."
112*

*EVIDENCE OF STATEMENTS MADE BY MR.
HAYDEN TO OTHER PERSONS IN THE COMMUNITY BEFORE AND AFTER THE MAKING OF TrIE DEED
IN QUESTION, TENDING TO SUPPORT AND CORROBORATE THE UNDERSTANDING THE COOKS CLAIMED TO HAVE HAD WITH HIM, THAT HE WOULD MAKE
PROVISION FOR THEM OR PROVIDE FOR THEM LIBERALLY.
HERBERT LUCAS' EVIDENCE ANALYZED
(T. 465-479)
This witness, a lieutenant in the reserved armed forces at the
time; whose home is at Staunton, Virginia; a graduate of Davidson
College, North Carolina and special courses at the University of
Virginia; was principal of the Craigsville grammar and high school
for four years, and during this time lived with the Cooks at Augusta Springs, which is two miles from Craigsville;
He states that: he knew Mr. Hayden quite well; at T. 467-8,
saw him practically every day; spoke to him practically every day,
and talked with him a lot; Mr. Hayden seemed to be a man <i>f in-

74

Supreme Court of Appeals of Virginia

telligence and culture; would talk about current events mostly and
the farm; talked normally on every subject; witness left Augusta
Springs in June, 1940, but saw Mr. Hayden after that, near Easter
1941, at the Union Depot in Washington, D. C. At T .470: "I
went up and spoke to him and he said: 'How are you, professor?'
I asked him if he was coming to Augusta Springs or going. He
said he was getting ready to go back to Augusta Springs, had been
up on some business, and then I went over to my train." He
113* again saw Mr. Hayden in March ·of 1942, the second *Sunday in March at his place in Augusta Springs (T. 472).
"I was at his home and spent the weekend with Mr. and Mrs. Cook
and Marshall, Jr." Q. "Did you notice any change in him from
the time you had seen him last in Washington?" A. "No, sir."
Q. "Did he know you then or not?" A. "He called me 'professor'."
That "Mr. Hayden walked well by himself, kept his person very
neat." Knows that Mr. Hayden read a lot. "He was a great reader of the papers (T. 473 ),; it was a common thing for him to talk
about and comment on things that were in the paper. He also read
books; had a very good library."
At T. 473: Q. "Did you ever hear him say anything about the
Cooks?" A. "Yes, sir." Q. "What did he say?" A. "He told me
one time that that ·was the only home he ever had a,nd that he would
stay at Augusta. Springs as long as he lived." Q. "Was anything
ever said about his property there?" A. "After one of these trips
he spoke of his property, of having property in Washington and
West Virginia near Keyser and property in Florida. He spoke
that he was leaving his niece I believe it was the property in Washington. He said lze was going to give the farm here to the Cooks."
Q. "Did he give any reason for giving it to the Cooks?" A. "It
was all along the same time. I took it for gra:nted it was beca.use
the Cooks had made a home for him." Q. "Did he ever express
any special affection for the Cooks?" A. "I do not get what you
mean. He thought a great dea./ of Mr. Cook beca.use Mr. Cook did
all his ·work a:rom1d there and was his /za.,1dy-n1an." Q. "Did Mr.
Cook apparently do much work about there or not?" A. "As
114* an outsider I would say he did a day's work *there after
he came home from Fordwick every day." (Italics supplied)
When asked further about this, he s~id: "I cannot tell you the
exact date it was when he came back from one of these trips but
I can tell you where. I was sitting on the woodpile one evening;
it was a warm afternoon, I don't know whether spring or fall, and
he came by and I spoke to him, and I told him he did not stay long,
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I do my business

HARRY HILDEBRAND'S EVIDENCE ANALYZED
( T ~ 443-449)

\~~JfP?~~;.r>

Mr. Hildebrand is a deputy sheriff of Augusta County and has
been for eleven years. He works at the Lehigh Portland Cement
Company and until March, 1941, operated a barber shop on off
hours.
· · ;
;
He states that: he has known Mr. Hayden about eight years;
has done lots of barber shop work for him; always in his shop at
Fordwick-Craigsville; up until March, 1941, when he closed down
the barber sh~p; before that time he had seen him very often; he
would come to his shop; he would do his barber work and would
talk with him lots of times on these occasions; asked about various
things and about Mr. Hayden's farm and his property in Washington, in Florida and in other places ; the last time he talked with
him he thinks was in March, 1941 (T. 444-5); "He general115* ly had about a week old beard when he would come to *the
shop." Q. "On this occasion did you talk with him about
business matters?" A. "Talked about having a cold. I said: 'I
reckon would be worse on an old person than on a younger one.'
He said he was getting around very good though he was 82, I
think he said. I said: 'Mr. Hayden you are getting right old.' He
said: 'Yes.' I asked him if he had been·married. I said: 'It would
be mighty nice if you had a son or a daughter to look after you.'
He said: 'JtVell, I /ia.ve tit10 up here that is as gQod to ni.e as a son
a1.1d dm,tghter .could be. Jl!Ir. land 1vlrs. Cook are as good to nie as a
sou and da.ughtcr could be. They bring me food to my room and
keep my fires built and bring me water and everything I want. They
see I get it, and see I am taken care of.' I said: 'It is mighty nice
you have someone to look after you like that;' a.11d he ·saids 'Y.es,
they 7.till be ·well paid for looking after me'." ( Italics supplied)

·-----'.

MRS. MARY BARNES TRACKER'S EVIDENCE
ANALYZED
(T. 366-376)
This witness, a young ,~oman 31 years of age, states that: she
lives at Sparrows Point, Maryland; previously a resident of Staunton and Augusta Springs; lived in Augusta Springs six years from
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1931. to 1937; worked as a spooler at the Worsted Mill; boarded
with Mrs. Cook at the Hayden property; occupied a small <low __
stairs room on the first floor in the mansion house immediately under Mr. Hayden's apartment, which was on the second floor; saw
Mr. Hayden practically every day she was there; at T. 376:
"Had often talked with him in the afternoon when I would
116* *come home from work . . . . would sit out on the front
porch and talk to him a lot;" moved to Maryland in October, 1941. At T. 369: ··He was. a very active man for his age; he
walked about the place every day; he was always walking out looking about the place; he had a good library, lots of history books
and books on biography;" took two different newspapers, a Richmond paper and a Staunton paper; "He kept up with the news of
the day and often talked of history and things he read. He was very
interesting to talk to and that was why I talked with him a lot."
At T. 370: ''He (1vfr. Hayden) told nie in October (1941) that
he intended to deed the property (the Aitgusta. Springs property) .
to Mr. and Mrs. Cook/' that was when the witness was spending
several days with the Cooks in October, 1941 (T. 368); she was
back in Staunton celebrating her wedding anniversary Easter, 1942,
and went up to the Cooks' on Easter Sunday morning, April 5,
1942; Mrs. Cook had gone to church; Mr. Hayden came out
through the house and into the kitchen, was asking about his news- ·
paper. "I spoke to him and he spoke to me." At T. 371: Q. "Did
you have any conversation with him at that time?" A. "Yes, sir,
he was in the kitchen and Mr. Cook started to carry in some wood
and I talked to Mr. Hayden and told him I noticed he was repairing the place and starting to paint some. He said yes, he had some
colored men and was going to fix the place up, and said that he ha.d
deeded it to Mr. a.11d ivl rs. Cook and was going to give her money
to hart.1e the place fixed up.'' Q. "He said he was going
117*. *to fi.i· it up for theni?'' A. "Yes, sir, I asked hint at the
time ·if he was going to continue lfring there. He said tha.t
it was tJ~,e only place he ever stayed that was reaJ,ly like home and
he intended to li·ve there." Q. "What was Mr. Hayden's state of
health ph,,sicall)' and ·mentally so far as you could see it when you
were there in October, 1941, and when you were back there on
Easter Sundaj', 1942 ?" A. "So far as I could tell there was no
difference at all. He seemed to be a normal and healthy man except he might have. lost a few pounds of weight but very little at
that .. HiJ~ (Mr. Hayden's) mind appeared to be aboitt as usua.l."
( I tali.cs. ·supplied) ..
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"During ·my stay there Mr. Hayden was cared for the best that_
anyone could be cared for. Mr. Cook carried in the wood for the
wood stove in his room; saw that his fire was banked at night;
Mrs. Cook bought special food for him other than what we ate;
saw his clothes were sent to the cleaner and brought back; and attended to his laundry and kept him room cle~m and she was always
very kind to him." Q. "Did Mr. Hayden appear to be satisfied
and enjoy life there with the Cooks?" A. "He told 1ne on several
times I talked to him that thej' 'lJ.lere better to hitn than anyone else
and that was why it seenied like home, and Ju always wanted to
lfa,e there. He was very fond of Mr. and Mrs. Cook, and the boys,
too." Q. ''Mentally he seemed all right in October, 1941, and in
April, 19~2?" A. ''Yes, sir, that is righ~." ( !tali.cs supplied)
118*

*LIZZIE WRIGHT'S EVIDENCE ANALYZED
(T. 500-513)

Lizzie Wright, colored, age "49 the 4th of October gone" (T.
500). Worked for Mrs. Cook at the Hayden place about twelve
years; general housework1 washing, cleaning, ironing, and things
like that. States that she "saw Hr. Hayden almost every day he
was there;" his rooms were upstairs; he read his papers and came
down and called for it; at T. 502 : "Last winter I heard him say:
'Have the boy bring the paper up.' Sometimes the boy hadn't got
to the house with it when he would come down; and I saw him
him sit in his room and read his paper and listen to the radio and
read in the room." Q. "Did he wear glasses?" A. "I never remember seeing him without his glasses;" he was treated kind and he said
the Cooks were good to him.
At T. 503: Q. "Did you ever hear him say anything kind about
the Cooks?" A. "Yes, sir, I did; the way he come to speak of it
he came downstairs and asked me if I had a cup of coffee. As well
as I remember it was around 2 o'clock in the day and I was ironing. He said: 'Have you a cup of coffee?' I said: 'Wait a second
and I will make you a cup of fresh coffee;' and I stopped and got
him some coffee and other things special he liked, and I was asking
him about the other places he owned and he said: 'This 'Will be the
Cooks' home; they stayed here and loked after me. . . . . they are
nice a.nd kind to me and I want them, to have it;' Yes, sir, he certainly did say that. He'said he was going:to make his honi.e
119* 'With the Cooks as long as he lived because the;, *had been
good to him and loked after him."
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Witness heard Mr. Hayden tell Mrs. Cook to take the deed and
put it on record ( T. 506).
MRS. LOTTIE DOvVNEY'S EVIDENCE ANALYZED
( T. 432-443)
The witness states that: she has been a resident of Augusta
Springs for 25 ·years; lived close to the Hayden place and known
Mr. Hayden for 12 years; saw him almost every day; was employed by the Cooks in the Hayden home; would wait on Mr. Hayden;
saw him in the house and about the place, etc.; was working there
through 1941 and 1942; in March, 1942, Mr. Hayden requested
her to work some .buttonholes in some new shirts he had gotten
so he could use cuff links ;
·
At T. 434, had talked with Mr. Hayden at various times quite
a lot; "One morning he was eating. his breakfast and I asked him
for some wood. He said: 'J /ta.ve deeded tlze place to lvlr. and Mrs.
Cook and 1.vlta.fez.'er they sa,, is 0. K. with nie/1' Q. "When was
that?" A. "In February, 1942." She was asked: Q. "What did
Mr. Hayden do about the place to occupy his time?" A. "He
walked around and read newspapers and walked out about the pike
to the ·road and different things, just going about the place." Q.
"Did you see him reading newspapers?" A. "Yes, sir, I brought
the papers to him. My son sold the Richmond Times Dispatch to
Mr. Hayden." Q. "Was Mr. Hayden an invalid or did he appear
to be strong and vigorous mentally and physically for a man of his
age?" A. "He was strong, nothing wrong with him; walked as
good as anyone." Q. "Did you tliinlt his mind was cleM
120* mid acti1.•e or *did )'Ott tlzinll he 'Z.:las senile?". A. '' His mind
was 0. K all the time l 1.ttas there." Q. "Do you know his
mind was all right?" A. ''Yes, sir." Q. "Do you think he was
able to see or practically blind?" A. ·· JJ e could see." Q. "Did he
take an active part in things there?" A. "He would come in at
breakfast in the morning, look up at the clock, set his watch with
the clock as good as you or I or anyone. He ·would read the headlines of the paper at Hie breakfast taEle and begin to talk about the
7.t'ar a-11d things."
MRS. TISHIE V. HUFFMAN'S EVIDENCE ANALYZED
(T. 418-431)
Witness has lived in Augusta Springs within a mile of the Hay~
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den place for 37 years; knew Mr. Hayden well; had stayed or
worked at the Pendleton place for the last ten years ; was at the
Hayc;len property almost every day for the last two years, back and
forward in that home; employed by Mrs. Cook, housework.
Q. "Diel you see the old gentleman ( Mr. Hayden) about the
premises every day?" A. "Yes, sir, back and forward going ·to the
barn and the woodshed, walking around and heaps of times I would
meet him at the end of the lane walking out in the morning. He
always spoke to me; he would say: 'Good morning, Mrs. Huffman'."
At T. 419: Q. "Was Mr. Hayden sick in 1942, at all in the winter of 1942 ?" A. "He was sick there sometime vlinter before
last, not sick last winter ( 1942), not a day." Q. "Did
121 * *you ever notice that Mr. Hayden was mentally sick, that
is, he did not know what he was about; that he appeared
to be out of his mind in any respect?" A. "I never seen him do
anything out of the way, no way, shape or form." Q. "Did he
read the newspapers?" A. "Yes, sir, picked up the papers on the
kitchen cabinet." Q. ''Was he interested ir,i what was going on in
the world and on the place?" A. "Yes, sir, he was proud when
they were painting up; the colored men that was there painting
and fixing everything. He said that would be Mrs. Cook's, tha.f
he had already deeded Mr. Cool? his ltome." Q. "Did he talk
about the war considerably?" A. "Yes, sir. Once I had a paper
in my hand and I was reading it and I said: 'This is awful.' He
said 'I do not think Marshall will have to go to the war for / hm.•c
deeded him. the place." Q. "Was he all right mentally and physically at the time he told you that?" A. "He was sitting there eating
breakfast unconcerned. He happened to look around and seen me
reading the paper, and said: '/ don't think Marshall will ha·vc to go
to the ·war, I have deeded /zim. the place." ( Italics supplied)
At T. 420-1, she stated that the Cooks looked after Mr. Hayden
well ; he had everything he wanted ; plenty to eat ; they were good
and kind to him; that he seemed happy and satisfied; tha.t she had
heard him say a nitmber of tinies that this ·was hi.r hontc a.11d he
intended to live there the rest of his life;
122*
*Q. "Mr. Hayden carried a watch?" A. "l have seen
him look up at the clock and set his watch sometime when
it would stop." Q. "Did you or anyone else ever read any 11ewspapers to him?" A. "No, sir, I did not, and I never seen anyone
else read them. He read his own papers." Q. "Do you know
who furnished the food, etc.?" She states that the Cooks seemed
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.
to furnish all provisions and everything, and do all the work, and

_Mr .. Hayden was boarding with Mr. and Mrs. Cook.
On cross-examination, she was asked : Q. "You want to see the
Cooks get the Pendleton property?" A. "In a way they deserve
it." Q: "Why?" A. "Always nice and kind to him." Q. "Why
do you think they should get the property?" A. "They have worked hard on the place and taken nice care of him for a number of .
years." Q. "Are they friends of yours?" A. "No more friends
than Mr. Hayden."
WALTER GOODRICH'S'EVIDENCE ANALYZED
(T. 513-537)
Walter Goodrich; colored; carpenter, painter, and paper hanger;
became acquainted with Mr. Hayden March, 1942, when he went
to do some work at the Pendleton property, Augusta Springs; Lizzie, the cook, had told Walter they were looking for someone to
paint and hang paper and decorate the inside of the house; he went
to see Mr. Hayden and made arrangements to work for him (T.
514 ). "I told him I was a painter and paper hanger and do a
little alteration work at times." He was working on a job then
that took him about two weeks to finish and then "After that I
went back and asked if I could do the work. He asked me
123* how *much I would charge to do it by the hour; we agreed
on that and he asked me when I could come to work and
I said next week. My son and I who had been working with me
seven years started the next week."
At T. 515: "After some time we started talking about further
work. Q. "With whom?" A. "Mr. Hayden; about repairing the
porch. Mr. Cook had the lumber sawed and we started working
on the porch putting in new columns and foundation to be jacked
up, new pillars under it on the front." Also fixed the back porch
. and the kitchen porch. Worked on all three of them; repaired a
i:iumber of places in the weatherboarding on the house; the roof was
~n pretty bad condition ; leaked at several places; "We talked about
fixing the roof. I was to do that if I could get the tools."
. At. 5 lp: Q. "Did Mr. Hayden give your work any attention?"
.A~ (T. ~17): "Yes, sir, he did; he looked at the work and seemed
well pleased." Q. "How many rooms in the house?" A. "I don't
know. I heard there was 2* rooms in it." Q. "How did Mr. Hayden get about?" At T. 518: A. "He walked for hi~ age as good
as a man could . . . . I could not see anything wrong 1.uith the
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man whatever.'' Q. "How did he appea.r to be in his mind?,,. A.
"Normal as fa,r as I could see~" Q. "How were· you paid?" ·A.
"He checked up on the hours as I gave them. Mrs. Cook ratified
the statement." (Italics supplied)
1.24*
*At T. -519-20, he tells of how he was paid, how Mr.
Hayden accounted for his working,· and how he directed
him about the work. At T. 535: In July witness was working
about the breakfast room next to the kitchen. He heard Mr. Hayden ask Mrs. Cook if she had ·enough money to put the deed on
record. "They were in the kitchen talking. The door ·was wide
open and I was painting the floor."

WITNESSES FOR DEFENDANTS THAT MR. HAYDEN
POSSESSED MENTAL CAPACITY TO MAKE A DEED ON
FEBRUARY 28, 1942, AND OF THE CONSIDERATION
THEREFOR, THEIR CARE OF HIM AND HIS PROPERTY.
W. S. JOHNSON'S EVIDENCE ANALYZED
(T. 820-825)
Mr. Johnson has been a resident of the Craigsville community
for 35 years; probably the most outstanding business man in thr
community. , He has since 1916 been President of the Bank of
Craigsville, the only bank in the community, and is and has been
for many years the agent for the C. & 0. Railroad Company at
Craigsville.
He states that he has known Mr. Hayden personally for eight to
ten years; last saw him, he thinks, sometime in the summer or
fall of 1942. . "The morning that he went to Washington, that is
the last time I saw him." Sold him a ticket that morning.
At T. 821: "/ 1t<ru.er saw a change in Mr. Hayden's mental conditi(!n for the 1.ohole time I kne'w hini. Of course, physically he
was getting 'H.1eaker throu.gh extreme age, but he was always rational 1.ohen I talked to him." ( Italics supplied)
125*
*Renumbered conversations had with him in the 1.uinter
of 1942 in connection w-ith purchasing coal, and a. little
la,ter in connection with some furniture that was in the little church
on his propert3,. He talked with him in ·Mr. Hayden's ro9m at the
home, the Pendleton place ; sa'j,s that his menta.t condition was 'pert ectly all right as far as I could ascertain." T. 822). ''He talked
clearly in connection uith the piircltase of coal. a.,uf, also stated his
.reasons for not selling the press ( the article of furnishing from the
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church), stating that he wanted to leave the church intact that it
might be for future use on the property. He wanted it to remain
intact that it might be useful to people on the property and he would
be glad if someone would come there to preach." "/ did not detect
anything ·wrong at all ·with his niental /aculties." ( Italics suppli~d)
On cross-examination, when asked if Marshall Cook and his
wife did not know what he was going to testify to, he answered:
"I do not think they know my testimony." Mr. Robertson, of
counsel for plaintiff, then asked him: Q. "You remeniber Mr. Russell Cover (the paid insumnce i11vestigator) and I (Mr. Robertson)
intervie1.oed you last 1.c•inter?" The witness replied: "Yes, sir, I
think niy statement today is just abo·ut wha.t I told you." ( Italics
supplied)
ROGER A. GLOVER'S EVIDENCE ANALYZED
(T. 390-417; 543-550; 699-709)
'~'i·rJt::;;ttrca

Mr. Glover has been Cashier of the Bank of Craigsville since
1926; the Craigsville bank is the only one in the community, which
is 25 miles from Staunton and 2 miles from Augusta
Springs.
126*
*He states that: he has known Mr. Hayden since he has
been associated with the bank; Mr. Hayden had an active
checking account there up until September, 1942; usually came to
the bank about once a month and made his deposit; asked to tell
the court whether or not Mr. Hayden appeared to him as being a
sick man physically or mentally "at any time that you were doing
business with him." He answered:"/ 1ze uer saw him. that I thought
· he was very sick physically and 1u!·ver mentally." He appeared to
be a:ctive and was absolittely capable in his jitdgment of tra.nsacting
his own business. ( Italics supplied)
This witness, who is one of the most responsible and reliable
persons in the Craigsville community, was asked by the court at
T. 393: Q. "What the court is particula.rly interested in is from
October, 1941, through July, 1942?" A. "/ sa.w Mr. Ha:yden quite
frequentl3,. During tha.t period of time I never saw an:ything the
matter with him mentally. He a_lways signed his own checks and
he would come to· the bank and get the money and he would often
tell me he was going to Florida or somewhere else and I had no
reason to suspect or think there was anything wrong." Q. "When
did you last see Mr. Hayden?" A. "Along in September or October, (1942). He came back from Washington and came to the
1
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bank. He was with a lady and he asked me to make a complete
statement of his bank account from July, 1941, up to the present
time." (I tali cs supplied) and;
That he sa·w Mr. Hayden a. da.y or two before he left for Washington in July {1942). He ca.me to t/ze bank on business, and
127* *that mentally and physicallj' he ·was just as usual. "I did
not see any difje1~ence." Q. "Did he check on the account
after he went to \i\T ashington ?" A. "The last check he gave was
September 16, 1942, for $3500.00 payable to Katherine Hayden
(T. 396). (This is Defendants' Exhibit B, at Page 36 of the
volume of exhibits)
MRS. HAZEL ELLIOTT'S EVIDENCE ANALYZED
(T. 490-499; 709-719)
Mrs. Elliott, age 42, is the wife of Charles B: Elliott, a responsible citizen of Craigsville,. who owns the Matthews Motor Company and the Elliott Taxi Service. Her deceased father founded
Matthews Motor Company, and was an outstanding business man
in the community all his life.
She· states that she has known Mr. and Mrs. Cook ever since
they have lived in Augusta Springs; known Mr. James R. Hayden
a number of years; she has seen Mr. Hayden in the community,
at the garage in Craigsville, and at his home, and various places;
she is a notary public; and she was called to dri':e Mrs. Katherine
Hayden up to the Pendleton place in July, 1942 (T. 492); that on
the way from Craigsville to Augusta Springs, which is two miles,
Mrs. Katherine Hayden said to her that she had some papers, war
risk insurance, that she wanted on his ( Mr. Hayden's) property
for him to sign; when they got to his house, she asked her to wait
until she went up to Mr. Hayden','s room, as 'she knew it would
be a surprise for him to sec her back so soon;" in a few minutes
she was taken up to Mr. Hayden's rooms on the second
128* floor; Mrs. *Hayden, Mr. and Mrs. Marshall Cook were
there.
She statel5 (T. 493) : ''And I opened the papers up a.nd immediately saw they were deeds and not the papers she told m.e the;, were
a.nd they had nothing to do 1.c>i.th warr risk insura,,1ce 'l.ohate·ver, all
deeds. The first one I picked up and started reading to Mr. Hayden
and I found out it was the deed to the property he was living in
right there at Augusta Springs. He beca.nie furious mzd said: '/
'Wi,ll not lrign it'.' Q. "Did Mr. Hayden a.ppear to b.e normal or
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appear to be weak in n-z.ind and body?" A. "Absoltttel-y normal in
every respect. H c appeared to be all right. Q. "You have kno1.cm
him a number of years?" A. "Yes;sir." (Italics supplied)
That Mr. Hayden became excited and refused to sign it because
the papers were misrepresented to him; that she had known Mr.
Hayden for some years, but only saw him occasionally and talked
with him occasionally, and that on this occasion he appeared to be
all right mentally and physically, and she observed no difference
from her observation in seeing and talking with him on other occasions, and, at T. 496, after being questioned by the court, the witness states that she recalls at the time he said he intended to live
there the balance of his life. ( Italics supplied)

GEORGE 0. GLASS' EVIDENCE ANALYZED
C1'. 538-542)
Witness runs a filling station about 400 to 500 yards from the
Hayden home in Augusta Springs; owns the property bought
129* *it in 1929; known Mr. Hayden ever since he has been
there; asked how often he had seen Mr. Hayden in 1941
and 1942, he stated that he had seen him right after the first of
every month in 1941 until around the first of January, 1942, when
he (Glass) went away from Augusta Springs on construction work.
When asked where he would see him, he said generally up in
his room; that Mr. Hayden dealt with him and he would go over
to take the bill every mbnth and settle up with him; generally
came to his place in the car with one of the Cooks driving him;
asked if he considered Mr. Hayden a nonnal nw.n pliy:sicaUy a.nd
mentall)' during the fall of 1941 mzd up until January, 1942, wizen
he left, or ·was he weak in mind. He answered: "/ never noticed
any cha.nge in him i~i any way in mind at all from the first time I
started in business dealings witli him until I quit. He seemed to be
particular about the bills I presented him ; everything was itemized
to the penny ; whether for the tractor or what, and. marked on the
bill who got it, what machine it was put in; he would look over the
bills and say :.'This is what I owe you'." (Italics supplied)
He last saw Mr. Hayden between the 3rd and 5th of January,
1942.
JERRY BUCHANAN'S EVIDENCE ANALYZ°ED
(T. 450-453)

Marshall W. Cook et al v. James R. Hayden

85

Mr. Buchanan .is a barber; has operated a shop in Craigsville
for six years; knew Mr: Hayden for three years; barbered
130* *for him; he came to his shop about every two weeks;
talked with him about general matters. At T. 450: Q. "Did
he talk to you about business?" A. "Sometimes.". Q. "Was his
talk normal or not?" A. "Whenever he talked he was normal."
Q. "Did you notice in the two y.ears that he came to your shop
any change in his mind in that timet" A. "I don't think so, not
that I could notice." Q. "Did you see any difficulty in menwry
about hini?" A. ''No, sir." Q. "vVhat two years were these?"
A. "1941 and 1942; he came at different times; he did not come
regularly. I am pretty sure he was in the shop in 1942." Q. "How
did he appear then?" A. "He seemed to be in very good condition
as far as I could see." Q. "Did you see any change in his mind?"
A. "No, sir." Q. "Was he neat in his pers~:m?" A. "Very neat."
Q. "Did he ever talk to you about the Cooks?" A. "No, sir."
(Italics supplied)
MRS. CHARLES BLACK'S EVIDENCE .ANALYZED
( T. 480-487)
Mrs. Black runs a general supply store at Augusta Spi;-ings and is
Postmistress at Augusta Springs; her husband is Chief Clerk at
the Lehigh Portland Cement Company; boarded with the Cooks
at the Hayden property from November 3, 1941, on until August,
1942-reason : she and her husband did not housekeep in the winter, and went to the Cooks to live; states that Mr. Hayden did not
furnish the provisions for the Augusta Springs property; that
Mrs. Cook did, and she bought most of them from
131 * her. "Mr. Hayden did not have a shuffling walk that lots
of old people had. He walked pretty good." Q. "Did he
appear normal or abnormal for a man of his age?" A. "He seemed to be very well." Q. "Did you talk with him much?" A. "I
would pass him, we would speak and say something about the
weather or the time but I did not have much conversation because
I was always in a hurry." Q. "Do you know whether he read
papers?" A. "He asked for th~ paper every day and he certainly
held it up like he was reading 'it." Q. "Did you notice any change
in Mr. Hayden, from the time you came until he left in July?"
A. "No, sir." Q. "Did you see any change in his mind?" A.
"No, sir." Q. "Did he appear to take the same interest in 11ewspapers all the time?" A. "Yes, sir."
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MARY WRIGHT'S EVIDENCE ANALYZED
( T. 454-464)
This witness states that: she lived in the Hayden property;
boarded with the Cooks from June to September, 1942; was there
several weeks before Mr. Hayden left with Mrs. Katherine Hayden for Washington; roomed directly across the hall from Mr.
Hayden's apartment; saw Mr. Hayden daily about the place; would
pass him in the hall; speak to him and pass a few words with
him, but never had any lengthy conversations with him; says that
"He was a gentleman in every respect ; he was very considerate ; I
remember this one particular evening workman in the hall papering and repairing, and he apologized for the house being
132* torn up. He was a very fine sort of person ; he got *around
all right as far as I could see, pretty good for his age."
Q. "Did you see him reading papers while you were there?" A.
"I do not know to what extent he reacl. I have seen him with
papers but I do not know anything about what he read. I saw
him with papers in his hand."
Was asked if during the time she was there Mr. Hayden appeared normal or did he appear to be abnormal or a. man of ·weak
niind or a 111a11 not possessed of a good mind; she answered
(T. 456) that she could not see a.11ything 1.c.1rong with him. "In
the first place, I certa.inly would not ha-'l. 1 roomed across the hall
from anybod)' that did not lucve Ms right mind. I would not

e

have stayed one minute if I had thought he was not a man with
a sane mind."
·was asked if Mr. Hayden tottered about_ and was unsteady on
his feet, or whether he walked up and down steps well or not ;
she answered: "I thought he got along all right. I have met
him going to t~e kitchen for his afternoon milk, seen him walking
down the steps often, and / lza·ve not seen anything 1.orong ·with
/z.im."
'Witness was there when Mrs. Lawrence Hayden came in July;
says she kept her up all night rattling papers and moving about
in Mr. Hayden's apartment. "All I could hear was the rattling
of papers constantly and I got a little bit peeved because I needed
my rest. I knew she had come and I just surmised she was there
in the room. I never heard such a noise come from that room
before." Started around 10 o'clock and kept it up
133* *until after 1 o'clock, "and kept me awake and I 'needed my
sleep because I had to work the next day." She was asked:
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Q. ''Did you hear any conversation in Mr. Hayden's room?" A.
"Not a thing on the first trip of Mrs. Hayden. On the second
trip, yes, sir." She could not help but hear-her room was directly across. the hall and they talked rather loud. "And they went
on and talked that he should go to Washington, and he said: 'I
don't want to go to Washington.' She said : 'You will only be
down there a couple days.' He said: 'All right I still do not
want to go.' She said : 'So and so is going to sue you.' I did
not pay much attention. She said: 'Someone wants to see you
and you must go down.' She said it was Scott that wanted to
see him."
Mr. Robertson, plaintiff's counsel, on cross-examination charges
that this witness thought Mrs. Lawrence Hayden was 'a dope fiend.
She explains why she thought so at T. 463, because of the queer
manner in which Mrs. Lawrence Hayden acted.
Other witnesses for the defendant in the community who saw
and observed Mr. Hayden shortly before· or shortly after February 28, 1942, some of whom had worked on. the place, and
others who lived in the community, who testified they thought he
was all right mentally, from their observation of him, were: Jim
Jackson, H. S. Cole, G. W. Moran, John Downey, Mrs. T. J.
Trainum, Miss Virginia Hamilton, Miss Ann Gregory, and M. W.
Cook, Jr.; whose evidence we will not here discuss, endeavoring
to shorten this petition; their evidence will be found in the
record.
133a* *JOSHUA EVANS, JR'S. EVIDENCE ANALYZED
(T. 921-937)
Mr. Evans testified in this cause on June 10, 1943; was called
as a \Yitness for the plaintiff, but inasmuch as we believe his evidence to be significantly favorable to the defendants, because he
dealt with Mr. Hayden as a man capable of transacting his own
business, as late as June, 1942, we here analyze his evidence
briefly.
The witness states that : he has known Mr. James R. Hayden
for the last fifteen years of more; he first had business with and
knew him when he ( Mr. Evans). was Executive Vice-President
and later President ·of the District National Bank of Washington,
and when the Hamilton National Bank was created in 1933, Mr.
Hayden transacted business with that bank, of which Mr. Evans
is Vice-President.
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At T. 924: Q. "When was the last time you saw Mr. Hayden?"
A. "About a year ago (June 10, 1942) was the last time he was
in the bank and discussing his affairs with me." Q. uw hat ,zuas
his mental condition the last time you saw him?" A. "He showed age. He wa.s able to transact his business satisfactorily, he
showed indications of failing niemory."
At T. 922, plaintiff's own counsel elicited from this witness
that both Miss Louise Hayden and her mother were possessed of
individual, independent estates, and that his knowledge was the
fact that they did their banking business with the Hamilton National Bank.
133b* *JAMES H. HANLEY'S EVIDENCE ANALYZED
(T. 952-957)
Mr. Hanley, another witness for the plaintiff, a resident of
Washington, D. C., a lawyer practicing his profession for the last
twenty years, a special assistant to the Attorney General of the
United States, stated (T. 953) : that he had known Mr. James R.
Hayden for the last thirty years, in Omaha, Nebraska, when he
was treasurer of The Corp. of Hayden Bros. Stores; had kept in
touch with him, had seen him at different intervals, 1941-1942.He
was a frequent visitor of Mrs. Katherine Hayden and Miss Louise
Hayden at apartment in Washington. Mr. Hayden had talked
to him there a number of times about his business and properties.
At T. 956: Q. "Wlten did yoit last see Mr. Hayden?" A. "In
March. of this year ( 1942) at the Haj,d,en apartment in Washington."
At T. 957: "He told me then, a.s u. ell a.s before, that he wanted to give this property to Miss Louise." Q. "His mind was
aJ.l right when he told you that, nothing wrong aith his mi1Jd?"
A. "He wa.s i•ery normal." (Italics supplied).
1

134*

*DEFENDANT'S CHARACTER FOR
HONESTY, TRUTH AND VERACITY
ANALYZED

Craigsville and Augusta Springs··is a small, industrialized section of Augusta County, perhaps 1500 people in the combined
area. It is twenty-five miles distant from Staunton, the county
seat.
A person gets a reputation by the way he lives with his fellow
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man and what they think of him, and the most responsible citizens in the Craigsville community believe in the Cooks, that they
are honest, and that they are truthful. We will only briefly go
into this, but we feel that the court should know who the witnesses are because their eviqence reflects the truth of the character
of the Cooks as determined by the pulse of the community.

CLARENCE H. CLEVELAND
(T. 740-745)
Mr. Cleveland for the last sixteen years has lived in Craigsville.
He is a druggist and owns and runs the only drug store in the
community. He is an outstanding business man in the community
and his ability is recognized throughout the county. He is also
now a member of the Board of° Supervisors of Augusta County.
At T. 741, he states that he had known the Cooks practically
ever since he had been there, sixteen years; he knows their general reputation in the community for truth and veracity, and for
honesty and fair dealing, and that reputation in both instances
is good; and he would believe them on oath in a matter
135* *in which they are interested.
That he knew Mr. Hayden in the community and saw
and talked with him at times; could not remember the exact dates,
but, from his evidence it appeared to· be as long as Mr. Hayden
remained in the community; when asked whether he appf:ared to
be in normal health or· mentally unsound or physically disabled,
he answered: "I could not see any 'difference in his actions."
At T. 743: "He acted as normally as previously; talked the
same and acted the same; he walked in the barber shop without
assistance and got in the chair for the barber to shave him and
cut his hair; and l would notice him conversing with the barber.''
He appeartd to be the same-did not observe any change.

MRS. T.

vV. HANKINS

(T. 745-748)
Mrs. Hankins is the wife of Dr. Hankins, of Fordwick-Craigsville.
This witness states that she lived there 28 years; had known
Mr. and Mrs. Cook for many years; that their general reputation
in the · community is good for truth and veracity and honesty,
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and she would believe them on oath in a matter in which they
are interested.
When asked if she ever heard in the community that Mrs. Cook
was a gossiper or gossiped about her school teacher boarders,
she replied that she had never heard of it.

136*

*MRS. ·w1LL ROBERTSON

(T. 478-752)
Mrs. Robertson has lived in the community 39 years; her husband is a merchant and runs a store. She states that she has
known the Cooks for 15 years or more ; knows their general reputation in the community for truth and veracity and also for
honesty; that their reputation for truth is perfectly good and that
their reputation for honesty is good, and she would believe them
on oath in any matter in which they are interested.
When asked about charge of plaintiff's counsel that Mrs. Cook
was a gossiper in the community and gossiped about her school
teacher boarders, she replied that she had never heard of it.
On cross-examination, plaintiff's counsel asked: Q. "Have you
heard Mrs. Cooks' honest and fair dealing with Mr. Hayden discussed?" A. "Only that people said she was so good to him."

MRS. JAMES O'NEAL
(T. 752-756)
Mrs. O'Neal is the wife of the manager of the Augusta Springs
plant of the Stillwater Worsted Mills, which is directly across the
public road from the mansion house on the Hayden property, and
she lives there on the Worsted Mill property, where they have the
superintendent's house, and other houses for executives, foremen,
etc.
.
She states that she has known Mr. and Mrs. Cook for the last 12
or 13 years; knows their general reputation in the community for
truth and.. veracity, and also for honesty and integrity and fair
dealing, and that it is good in each instance. She would not hesitate to believe them on oath in a matter in which they are
137* *interested; and she has never heard of the slanderous
charge of plaintiff's counsel that she was a gossiper in the
community.
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HARRY PARKER
(T. 756-759)
Harry Parker is a merchant in Fordwick, running a commissary and general merclzantile business; has lived there for 38 years,
and probably knows everyone in the community as well as anyone
there.
The states that he has known Mr. and Mrs. Cook for the last
15 to 20 years ; that their general reputation for truth in the community is good, and their general reputation for honesty and fair
dealing in the community is good; would not hesitate to believe
them on oath; did not ever hear of the charge of plaintiff's counsel that Mrs. Cook was a gossiper in the community.

MRS. HAZEL ELLIOTT
(T. 716)
Mrs. Elliott, wife of Charles Elliott, the owner of Matthew
Motor Company (T. 716) stated that she had known the Cooks
for some 20 odd years ; knew their general reputation in the community for truth and also honesty, and that it was good in each
instance, and she would not hesitate to believe them on oath in
a matter in which they are interested.

ROGER GLOVER
(T. 701)
Mr. Glover, Cashier of the Bank of Craigsville, stated that he
had known the Cooks eighteen to nineteen years ; knew their
138* general reputation in the community for truth, *veracity,
honesty, and integrity, and it was good in each instance;
and that he would not hesitate to believe them on oath in a matter in. which they were interested. This witness also had never
heard of plaintiff's counsel's charge that Mrs. Cook gossiped or
had talked about her school teacher boarders.
Defendants' counsel attempted to introduce a number of other
responsible witnesses, among them Mr. W. S. Johnson, President
of the Bank of Craigsville and Agent of the C. & 0., but the court
limited the introduction of character evidence, but the defendants
avouch that they could prove the Cooks' good character by every
responsible person in the community.
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We apologize to the court for going into such detail, but we
believe it is necessary for the court to have a condensed analysis
of the evidence in the case on the assignment of error that the
Chancellor's decree is contrary to the law and the evidence and
without evidence to support it, and also on the Sixth Assignment
of Error to the court's refusal to direct an issue out of chancery.
A condensed analysis of the evidence of material issues involved
has been difficult, because the court permitted plaintiffs' counsel
such wide latitude in the introduction of evidence and al.lowed them
to go into so many unrelated and collateral matters. A casual
examination of the voluminous record in the case will, we believe, at once confirm this.
139*
*On the general allegation of fraud, the court permitted
plaintiff's counsel to go into the whole life of the Cooks,
their general and smallest business dealings, entirely unrelated to
the issues here involved, during the whole period of time they lived
on the Hayden property, to the extent of every automobile that
they or any member of their family had purchased, who had paid
for it, and how it was paid for, requiring the production,of records
from finance coq1panies, requiring Mrs. Cook to produce every
canceled check or voucher she had or could find covering any expenditure over a long period of time; requiring under counsels'
threat to subpoena bank records, letters from the cashier of every
banking institution in Staunton as to whether or not Mrs. Cook
had at the time or had had any banking account with them; and
even permitting plaintiff's counsel to digress to an examination
of witnesses on the question of whether Mrs. Cook was a gossiper
in the community or not, and whether she had talked about her
school teacher boarders, and, although Mrs. Cook in her evidence
listed seven or eight of the school teacher boarders, most of whom
were during the course of the trial available in the community,
plaintiff's counsel called not one of them to substantiate their
s!anderous charge, and it fell unsubstantiated by any evjdence
whatever, as many of the other charges and searching expeditions
inquired into by them also did; in fact, the attitude of the plaintiff's counsel would suggest that the Cooks went to the
140* Hayd~n property *twelve years ago with a preconceived
idea of living off of Mr. Hayden and defrauding him;
and it is interesting to observe, if the record is examined, how completely they have failed to establish fraud, undue influence, or lack
of capacity, in connection with the making of the deed in question.
vVe urge with all earnestness that the evidence all taken to1
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gether shows unquestionably that Mr. Hayden in February, 1942,
was not ill, was not blind; that he was possessed of sufficient
judgment and capacity to transact the ordinary business affairs of
life, to know what he was doing, and what he wanted done; he
was actively conducting his own business. His agent Scott in
Washington, who managed his apartment house, was still sending
him the monthly statements showing the detailed operation, expense
account, etc., for February of 1942, filed as an exhibit in this
cause. Mrs. Katherine Hayden and Miss, Louise Hayden were
dealing with him as a competent man, possessed of all his faculties, although greatly advanced in age. See the exhibits of the
checks previously referred to, and the letters from Mrs. Hayden
in May, 1942, and Miss Hayden in April, 1942, in which Miss
Hayden says: "I have ~ent you the paper you wrote for;" and
Mrs. Hayden said : "Did you get the paper? Louise sent it the
minute she got your letter."
Others who dealt with him at the time of the making of the
deec;l and after it, as a man possessed of ability and understanding to manage and direct his own affairs, were:
141 * his banker, Mr. Roger Glover, of the Bank of Craigsville;
Mr. W. S. Johnson, the President of that bank, who talked with him in his home after the making of the deed about the
purchase of coal and the purchase of a press that was in the little
Episcopal chapel on the Hayden property; his Washington banker,
Mr. Joshua Evans, Jr., Vice-President of the Hamilton National
Bank, who talked with him on business affairs, as late as June,
1942, and considered him capable of transacting business; and
the array of other witnesses, whose evidence we have analyzed,
and some whose evidence we have not, all show that Mr. Hayden
was competent to make the deed of February 28, 1942, and there
is not one scintilla of evidence in the entire record tending to
show fraud or undue influence exercised over him by the Cooks,
or either of them.
The Chancellor evidently, as it appears in the record from an
expression made by him at T. 303 in the course of the trial (December 18, 1942), reached a conclusion from his own observation that Mr. Hayden was suffering from senile dementia, and
did not have the capacity to make a deed on February 28, 1942,
and that the taking of the deed from him at that time was fraud.
There is no proper evidence in the record to justify this. Mr.
Hayden, although in advanced age, had never had a serious ill-
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ness, so far as the record discloses; had never been sick during the
twelve years that the Cooks had lived with him sufficiently
142* to require a doctor, except the one occasion in *the latter
part of March and April, 1941, that Dr. Hankins treated
him for a deep chest cold. If the plaintiff or his interested relatives, Mrs. Katherine Hayden and Miss Louise Hayden, thought
that he was suffering from senile dementia, or any other condition that would render him incompetent to make the deed to the
Cooks, with their independent means and Mr. Hayden's wealth,
why did not they have him examined by some competent mental
authority, to aid in the question of his competency or incompetency on February 28, 1942; in other words, to inform the Chancellor's conscience on this question. The Chancellor could have
suggested this to aggressive counsel for plaintiff, and surely the
defendants could have had no legal objection. The Chancellor
should have ordered an issue to be tried by a jury to determine
the much disputed questions of fact determinative of the issues
involved here. It was said by Sir William Holdsworth, the great
English legal historian, that : "The jury is the most effective instrument for the trial of disputed questions of fact that any legal
system has ever- possessed."

CONCLUSION
We again say if there was ever a case in which there should
have been an issue out of chancery, to inform the Chancellor's
conscience, this is one, and appellants urge with every sincerity
that the conclusion reached by the trial court, that the deed from
Mr. Hayden to the Cooks for the Augusta Springs property,
was obtained by fraud, is not supported by the law
143* *and the evidence, and that the decree of December 11,
1943, is erroneous in its adjudication of the issues involved, and should be reversed.

PETITIONERS' PRAYER
For the reasons herein stated and on the authorities herein cited,
petitioners pray that an appeal may be allowed, that a writ of
supersedeas may be awarded them, that the decree of December
11, 1943, herein complained o.f may be reviewed and reversed; that
the errors of the Circuit Court for the County of Augusta, enum-

Marshall W. Cook et al v. James R. Hayden

95

erated in the foregoing assignments, may be corrected, and that
a final judgment may be awarded in favor of your petitioners.
Respectfully submitted,
MARSHALL W. COOK
LENORE M. COOK
By Counsel
FOREST T. TAYLOR
J. WESLEY TAYLOR
Attorneys for Appellants
March 27, 1944, I acknowledge receipt this day of a copy of
this petition.
PEYTON COCHRAN
Attorney of Record for
JAMES R. HAYDEN.

144*

*

*ST A TEMENTS

1. Appellants adopt this petition as their opening brief.
2. Counsel for petitioners desire to state orally the reasons for
reviewing the decree complained of.
3. We certify that on the 27th day of March, 1944, a copy
of the foregoing petition was delivered to Peyton Cochran, counsel in this cause for James R. Hayden, in the Circuit Court of
Augusta County, Virginia, and he was advised that this petition
will be filed with The Honorable Herbert B. Gregory, a Justice
of this court, on March 29, 1944, at his office in the Municipal
Building, in the City of Roanoke, Virginia, at which time and
place counsel for petitioners will state orally the reasons for reviewing the decree complained of.
FOREST T. TAYLOR
J. WESLEY TAYLOR
CERTIFICATE
I, Forest T. Taylor, whose address is Staunton, Virginia, an
attorney practicing in the Supreme Court of Appeals of Virginia,
hereby certify that in my opinion th.tre is error in the decree of
December 11, 1943, entered in said cause, and other errors made
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in the hearing of said cause· by the Circuit Court for the County
of Augusta, as set forth in the foregoing petition, and that the
said errors should be corrected and the said decree should be reviewed by the Supreme Court of Appeals.
FOREST T. TAYLOR
Filed before me March 29th, 1944.
H.B. G.
April 26, 1944. Appeal and supersedeas awarded by the court.
Bond $1000.
M. B. W.

RECORD
VIRGINIA: Augusta County, to-wit:
Pleas before the Circuit Court of Augusta County, Virginia,
at the Court House thereof, the 11th day of December, 1943.
Present: The Honorable Floridus S. Crosby, Judge.
JAMES R. HAYDEN .............................. Pla.i11tifj
vs.

MARSHALL W. COOK AND
LENORE M. COOK, HIS \¥IFE ............... . Defendants
Be it remembered that heretofore, to-wit: on the 22nd day of
September, 1942, came the plaintiff, by his attorney, and filed in
the Clerk's Office of the Circuit Court of Augusta County, Virginia,
his Bill in Chancery against the defendants, which Bill with the
endorsement thereon is in the words and figures following, to-wit:
BILL
To the Honorable Floridus S. Crosby, Judge of the Circuit Court
of Augusta County, Virginia:
Your orator, James R. Hayden, of Augusta Springs, Virginia,
now residing in Washington, D. C., respectively represents:
1. That your orator is a bachelor, eighty-three years of age, is a
citizen of Virginia and has been the owner for a number
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of years of two certain tracts of real estate situate in
Pastures District, Augusta County, Virginia; near Augusat Springs, being the residue of certain lands acquired by your
orator by virtue of a deed from Lester H. Steinem, of Washington,
D. C., bearing date April 17, 1928, and duly of record in· the
Clerk's Office of Augusta County, Virginia, in D. B. 234 p. 347,
from which there have been certain conveyances made by your
orator leaving one of the tracts now assessed at Five Hundred
Thirty-Three ( 533) acres, One ( 1) rood and Thirty-Six ( 36)
poles, more or less, and known as the Augusta Springs property,
and the other tract now assessed at One Hundred Fifty-Four ( 154)
acres and Two ( 2) roods, more or less. Your orator is also the
owner of other real estate in Washington, D. C., and elsewhere
and since purchasing the above described real estate in Augusta
County has made his home on the Augusta Springs property,
sometimes known as the Pendleton property, in the large mansion
thereon, and from time to time has visited in Washington, D. C.,
where he has property interests ;
2. That since purchasing the above described real estate in Augusta County your orator engaged one Mrs. Lenore M. Cook, wife
of Marshall W. Cook, as his housekeeper and under the arrange.:.
ments made with her she and her husband, the said Marshall W.
Cook, resided in your orator's house at Augusta Springs; that
your orator has paid the said Lenore M. Cook as housekeeper, has
furnished the said Lenore M. Cook and her husband,
page 3 ~ the said Marshall W. Cook, with board and lodging and
has paid all expenses in connection with your orator's
said home for lights, heat, upkeep and repairs and has allowed the
said Lenore M. Cook to keep boarders in said mansion house.
Y qur orator has also owned and kept on said farm about forty
( 40) ewes; that during the time that your orator has employed
the said Lenore M. Cook he has from time to time made presents
of money to her and has bought and paid for and furnished several
automobiles during the years that the said Lenore M. 5=ook and
Marshall W. Cook have lived in his home and has bought and
paid for and has placed the tide of the car in the name of the
said Lenore M. Cook and Marshall W. Cook and, in fact, has
amply and completely paid the said Lenore M. Cook, who was employed by him, and the said Marshall W. Cook for any and all
services ever rendered by them to your orator ;
3. That for the last two years your orator, due to his age, has
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become infirm and at times has been sick and under the care of a
doctor, but your orator has never been wholly incapacitated except that he has suffered some loss of memory as a result of his
age and infirmity;
4. That during the month of February, 1942, your orator was
ill and infirm and was incapable of transacting any business matters and at times having any knowledge of his surroundings, and
your orator's condition became so acute that in June, 1942, his
sister in law came from Washington and seeing his conpage 4 ~ dition took him home with her to live in her apartment at
, 2220 Twentieth Street, N. W., Washington, D. C.,
where his health has progressively improved;
5. That to the consternation and amazement of your orator he
has recently learned that on July 10, 1942, at 12 :50 P. M., a deed
purporting to be signed by him and bearing date of February 28,
1942, and acknowledged before one H. H. Saunders, a Notary
Public, on February 28, 1942, conveyed all of his real estate in
Augusta County as above described to Marshall W. Cook and
Lenore M. Cook, which deed was recorded in the Clerk's Office
of the Circuit Court of Augusta County in D. B. 314 p. 65, and
that the original deed has been withdrawn from the aforesaid
Clerk's Office by the grantees on the 21st day of July, 1942; that
this deed recites in part,
"That WHEREAS, the said Marshall vV. Cook and Lenore
M. Cook, his wife, have attended the said party of the first part
and looked after and supplied his worldly wants and needs in a
most generous manner for a period of many years and the party
of the first part is desirous of rewarding said parties of the second
part for their loving care and attention, and
WHEREAS, the said parties of the first part have gladly and·
willingly looked after and attended said party of the first part
and will continue to do so as long as he may live.
page 5 ~ NOvV, THEREFORE, THIS DEED \i\TITNESSETH:
That for and in consideration of the sum of Ten Dollars cash· in hand paid by the parties of the second part to the party
of the first part, the receipt whereof is hereby acknowledged, and
in further consideration that the said parties of the second part
will care for and maintain the said pariy of the first part so long
as he shall live and see that he is decently buried as befitting his
station in life, the said J. R. Hayden, party of the first part, does
hereby bargain,. grant. sell and convey with GENERAL WARRANTY OF TITLE unto the said Marshall W. Cook and Lenore
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M. Cook, his wife, and to the survivor, the following real estate,
situated in the County of Augusta, State of Virginia;" (here follows a description of the above mentioned land).
And at the end of said deed there is
"Specifically reserved unto the said party of the first part a life
estate in the said property hereby conveyed; that is to say the '
party of the first part shall reserve the right to manage and control the same during the remainder of his natural life."
A copy of said deed is filed herewith, marked Plaintiff's Exhibit
"A," and prayed to be read and considered as a part of this Bill.
6. That your orator alleges that on February 28, 1942, the date
of said purported deed, that he was aged, infirm and ill and with
poor eyesight and, in fact, nearly blind, and by reason
page 6 ~ thereof wholly incapacitated from attending properly to
his business affairs, and your orator further alleges that
he has no recollection whatsoever of having executed
any such deed, and that if he did in fact sign the aforesaid instru, ment that the defendants, Marshall W. Cook and Lenore M. Cook,
fraudulently took advantage of your orator and procured him to
sign such deed, your orator not knowing or understanding the contents or purport of the instrument; and your orator further alleges
that there was no consideration whatsoever for said conveyance
as your orator has fully and handsomely compensated the defendants, Marshall W. Cook and Lenore M. Cook, for any care and
attention or in fact anything that they have ever done for him;
and that, on the contrary, instead of the said Marshall W. Cook
and Lenore M. Cook having cared for, attended, looked after and
supplied your orator's worldly wants that your orator has maintained the said Marshall W. Cook and Lenore M. Cook for about
eight or ten years as members of his household, the expenses of
which were paid for by your orator;
7. That your orator ·Iurther alleges that any further consideration mentioned in said instrument, to-wit: that the defendants "will
care for and maintain the ·said party of the first part so long as
he shall live and see that he is decently buried as befitting his
station in Ii fe," in the light of the true facts is ludicrous and contrary to the facts and truth, in that your orator has not
page 7 ~ only always paid his own expenses and has paid various
sums of money to his housekeeper', said Lenore M. Cook,
and has maintained the said Lenore M. Cook and Marshall W.
Cook, her husband, as members of his household for years, but
your orator alleges that he has ample property in Augusta County,
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Virginia, Washington, D. C., and elsewhere and sufficient income
from his real and personal estate to maintain himself wherever he
may care to live, and, furthermore, that your orator has some years
ago made provision to "see that he is decently buried as befitting
his station in life," at his boyhood home in Wisconsin;
8. That your orator alleges that he has never agreed to or has
desired to reward the said Marshall W. Cook or Lenore M. Cook
"for their loving care and attention" to him, as he has always considered them amply and fully paid for any services that they may
have rendered to your orator, nor had your orator given any consideration to or thought of making such a gift or conveyance of
his property at Augusta Springs to the said Marshall W. Cook or
Lenore M. Cook, as your orator has relatives who are near and
dear to him and who "will care for and maintain" your orator "so
long as he shall live and see that he is decently buried as befitting,
his station in life," in the event that it should ever be necessary
for your orator to call upon any person or persons for any such
aid.
In consideration whereof and forasmuch as your orator is remecliless in the premises save in a court of equity
page 8 ~ where matters of this sort are properly cognizable, your
orator prays that Marshall W. Cook and Lenore M.
Cook may be made parties defendant to this Bill and be required
to answer the sarrie, but answer under oath as to each of said defendants is· hereby expressly waived, that the Court declare the
above mentioned conveyance void, and decree that the defendants
produce said writing and deliver it up to be cancelled ; and that
meanwhile the said Marshall W. Cook and Lenore M. Cook, his
wife, defendants, may· be enjoined and restrained from conveying
in trust, mortgaging or selling and conveying the above described
property or any part of it; and that proper counsel fees may be
allowed to counsel of record for your o·rator for the institution
and prosecution of this suit, and that your orator may be granted
such other, further and general relief as the nature of his case may
require and to equity shall seem meet and just.
And your complainant will ever pray, etc.

J. R. HAYDEN.
PEYTON COCHRAN
Counsel
District of Columbia, to-wit:
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I, Auther Lee Suter, a Notary Public of and for the District
aforesaid, do hereby certify that J. R. .Hayden, whose name is
signed to the foregoing Bill, has this day appeared before
page 9 ~ me in person in my said District, and made oath before
me that the several matters and things set forth in the
above said Bill are true to the best of his knowledge and belief.

AUTHER LEE SUTER
Given under my hand and notarial seal this 14 day of September, 1942.
AUTHER LEE SUTER
Notary Public
(NOTARIAL SEAL)
Endorsement: Filed in the Clerk's Office of the Circuit Court
of Augusta County, September 22, 1942.
Teste :

J.

M. Blackburn, Deputy Clerk.

Attached to and filed with the foregoing bill, and marked Plaintiff's Exhibit "A," is a copy of the deed dated February 28, 1942,
from Hayden to Cook, for which see page 25 of transcript.
page 10 ~ And at another day, to-wit: at a Circuit Court held for
Augusta County, Virginia, on the 9th day of December, 1942.
ORDER GRANTING LEA VE TO FILE ANSWER
The answer of the defendants, Marshall W. Cook and Lenore M.
Cook, is this day, December 9th, 1942, filed in this .cause on motion of the defendants by leave of Court.
DEMURRER AND ANSWER
The joint and separate demurrer and answer of Marshall W.
Cook and Lenore M. Cook, his wife, respondents, to a bill of
complaint exhibited against them in the Circuit Court of Augusta
County by James R. Hayden.

I
DEMURRER
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Respondents, ·reserving to themselves, etc., demur to complainant's bill and assign the following grounds of demurrer:
( 1) The purpose of this suit is to set aside the deed in the
bill mentioned upon the general ground of fraud, which is not
sufficient ;
( 2) It is not stated in specific terms how the alleged fraud was
committed and by whom and in what manner effected;
( 3) The fraud is not set out specifically and in detail, so that
the respondents can have the opportunity of knowing what they
have to meet and to shape their defense accordingly; and
page 11 ~
( 4) The particulars of the fraud, the names of the
persons who participated in it and the manner in which
the complainant was inposed on or mislead are not set out and
stated.

II.
ANSWER
Respondents. without waiving their said demurrer and reserving for themselves. etc .• answer and say:
( 1) That the facts stated in the first paragraph of complainant's bill are substantially correct so far as respondents know.
(2) That the facts stated in paragraph 2 of the complainant's
bill are chiefly untrue.
Respondents deny that the complainant engaged Mrs. Lenore M.
Cook of respondents as his housekeeper un.der the circumstances
stated in the bill; and respondents deny that complainant paid the
said Lenore M. Cook as his housekeeper, as alleged in the bill.
They deny emphatically that complainant furnished resl_)ondents
with free board and lodging; and they deny that complainant paid
, all the expenses in connection with complainant's home; and they
deny that the lights were furnished by complainant. But they
admit that a large part of the coal that was necessary for heating
the mansion house and buildings was furnished by complainant,
but a considerable part of the coal was furnished by respondents.
It is true, however, that the lights were paid for hy
page 12 ~ complainant, but respondents paid him what he paid out
for the lights.
It is true, as atleged in the hill. that complainant owned and
kept on the Pendleton place about forty ewes. which were attended to by respondents in a business like way, but they received no
part of the profits from the said ewes, or any compensation for
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attending to them. Complainant fl.lso owned a considerable number of cattle. They were looked after and attended to and fed by
respondents, and respondents received no part of the profits from
the said cattle.
It is true that complainant owned in his own right several automobiles, but the automobiles were used chiefly for the benefit
of complainant. Respondents positively deny that complainant
purchased and placed the title to the car now in the possession of
the respondents in the name of respondents. They deny that
complainant paid respondents for all or any of the services rendered by them to the complainant; and they deny that they were
ever paid anything for their services.
( 3) It is true that complainant is an old man, but respondents
deny that he was in any way specially infirm for the last several
years, and they deny that he was weak in mind and body for
his age; and they aver that he was physically and mentally capable of attending to his own business affairs in a business like
way, without showing any indication of mental weakness whatever.
page 13 ~ They aver that he did not suffer any serious illness, except in February and March, 1941, when he had a serious illness and respondents aver that they cared for him day and
night and gave him every attention that he required.
( 4) Respondents deny that complainant was ill and infirm and
incapable of transacting any business matters during the month of
February, 1942; and they aver that during that month-the month
of February, 1942-complainant was in· apparently perfect health
and in superb mental and physical condition.
While denying that complainant was ill in February, 1942, respondents admit, as stated in paragraph 3 supra, that he was quite
ill in February and March, 1941, and required the attention of a
physician and much nursing; but, even in that illness of 1941, his
mind seemed to be perfectly clear and his orientation was perfect;
and respondents deny that complainant had any serious or acute
illness, physical or mental, in June, 1942, or up to that time.
It is true that a woman supposed to be complainant's sister-inlaw came from \Vashington in June, or July, 1942, and persuaded
him to accompany her back to Washington; but at that time he was
in perfectly sound mind and in reasonably good health, and told
respondents that he did not want to go to Washington with this
woman and was going merely to satisfy her, as she was
page 14 ~ so persistent about it, and he told respondents that he
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would return back to his home there at Augusta Springs
in a few days.
( 5)' It is true that on the 28th day of February, 1942, complainant executed the deed in the bill mentioned for the real estate
therein set out to respondents, and that it was duly recorded in
the Clerk's Office of Augusta County. Respondents deny that complainant has any reason to be disturbed or surprised or amazed
when he claims that he learned about the said deed being recorded
in the Clerk's office on the 10th day of July, 1942.
Respondents aver that complainant knew that the deed has been
recorded and gave to the respondents the money to have it recorded
in the Clerk's Office; and the deed, when recorded, was withdrawn
by respondents, and the quotations from the deed are, as respondents believe, correct, and the original deed, which was called for
by complainant, is hereto attached as an exhibit marked "Original
Deed."
( 6) Respondents deny that at the time the deed was executed
on February 28, 1942, that said complainant was ill and nearly
blind, and that he was in any way incapacitated at the time the
said deed was executed. 1 They aver that complainant's eyesight
was apparently not weak or impaired for his age; and they aver
that he every day read the daily papers and thus familiarized himself with the news of the day; and respondents aver that it is unthinkable that complainant has no recollection of having executed
the said deed, or Jhat he did not understand the conpage 15· ~ tents or purport of the deed.
Respondents deny that they took ad vantage of complainant in any way and influenced or tried to influence him to
make and execute the said deed; and they aver that the 9-eed was
prepared by complainant's own counsel and was made at his own
instance and suggestion, and without even any intimation on the
part of respondents that they wanted complainant to make and
execute the the deed for the purpose in the bill .mentioned; and
in making and executing the said deed, the said complainant fully
knew and appreciated what he was doing and was not influenced
by any one to make the deed, and not a single suggestion came
from respondents, or either of them, to influence complainant to
make the said deed. Respondents . deny that there was no consideration for the said deed, as claimed· in the bill; and deny that
complainant has paid them anything whatever for their services
for the many years that they had served him, and they had served
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him faithfully and to his full satisfaction for about twelve years,
and their joint services rendered him would, as respondents believe,
amount to as much as the properties .conveyed to them were worth
at the time of the execution of the deed.
Respondents aver that after the said deed had been made and
executed by complainant, he stated to a number of persons that
he had conveyed his properties in Virginia to respondents, and
when one of these persons asked complainant to sell
page 16 ~ some wood on the Pendleton place, he replied that the
wood on the place belonged to the respondents, who had
a deed for the property and that they alone had the right to sell
the wood; and complainant said on a number of occasions to different persons that respondents had done more for him than any
of his relatives and that he was going to provide for them liberally.
It is true that complainant left his home at Augusta Springs
with the old woman above referred to in June, or July, 1942, and
that he has not resided in the home of respondents since that time;
but he was cordially invited by respondents to return and make
his home there, just as he had been doing, and respondents were
ready and willing, and they are now ready and willing to carry out
their agreement to care for and maintain him at that home 'until
his death and to do everything that they were expected or required
to do under the deed.
Respondents aver that complainant had been considering the
matter of conveying the properties in the bill mentioned to respondents in consideration for the years of service they had rendered to him and were willing to do further for him during his
lifetime; and they aver in April 1941 that complainant asked Mrs.
Cook of respondents to get an experienced lawyer from Staunton
to come out to see him and advise him, and she recommended Mr.
Charles Curry, of the Staunton bar, and she, at his instance and
request, asked Mr. Curry to come out to see complainpage 17 ~ ant at his home to do some work for him that he wanted done-to-wit, on the 15th day of April, 1941, Mr.
Curry went to see complainant at his home at Augusta Springs.
Mr. Curry had not been acquainted with complainant and when
he got to complainant's home he was introduced to complainant by
Mr. Marshall Cook of respondents, and Mr. Curry said to complainant: "I have received several messages to come out here
and to give you advice. Did you send for me?" Complainant said
that he had, and Mr. Curry asked complainant what he wanted, and
he said he wanted to advise with Mr. Curry about making some
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provision for his friends, the respondents, who, he said, had served him very faithfully and kindly for many years, and that he
wanted to provide liberally for· them. Mr. Curry asked him
whether he wanted to make a will and provide for them, and he
said no, he wanted to dispose of all the properties that he had
to the persons he wanted to have the same during his lifetime.
He suggested that he wanted to make a deed to respondents for
part of the Pendleton property, and Mr. Curry told him it would
be unwise to make a deed for a part of it without having a survey
made, and complainant replied that he did not think a survey was
necessary as he expected or was thinking of conveying to respondents all of his Virginia property, as he would rather that
they would have it than any of his relatives. Mr. Curry then said
to complainant: "Mr. Hayden, you are a very striking
page 18 ~ looking man, and you seem to have seen much of the
world. Why on earth did you come here and practically bury yourself as a recluse?" Complainant replied that he
had bought these properties in Virginia and settled here in the
mountains to try to get rid of a mean woman that he had been
keeping for about forty years, and that he would go anywhere to
get rid of her. Mr. Curry told complainant that he was not willing
to prepare a deed dividing complainant's property with respondents without a survey as much trouble and litigation might arise
out of it; that while it was true that if all of his property was
conveyed to the Cooks there might no trouble arise ; but you are
not making them a conveyance of all your property and perhaps
you never will. Complainant replied that he· was thinking about
it. Mr. Curry then said that he had been asked to come out there
to advise him and that he looked to him to pay his fee, which
was $25.00, and complainant directed Marshall Cook to pay the
$25.00, and he would pay Mr. Cook. Mr. Marshall Cook of re-.
spondents was present during complainant's conference with Mr.
Curry. As Mr. Curry left, complainant said he would probably
call on Mr. Currv later to do some work for him. At that time
complainant app;ared to be perfectly sound in mind and body.
Respondents aver that in February, 1942, complainant sent Mr.
Curry an urgent message to come out and see him at once to do
some work for him. Mr. Curry said that he had been to see
complainant once before and that he }}ad not made up
page 19} his mind as to what he wanted done and he was not
willing to go out and confer with him again until he
knew what Mr. Hayden wanted. At that time Mr. H. H. Saun-
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ders was occupying the same office with Mr. Curry and Mr. Curry
asked him if he would go out and find out just what Mr. Hayden
wanted and he agreed to go. When Mr. Saunders went out, he
told Mr. Hayden that Mr. Curry had received his message to
come out and do some work for him b'bt Mr. Curry could not
attend to it and had asked him to come out and find out just
what the complainant wanted done. Complainant told Mr. Saun- ·
ders that he had been keeping a woman for about forty years and
that ~he wanted ~im to convey everything that he had to her and
that he recently had given her a check for $8000.00 that had been
paid but that she did not seem to be satisfied and wanted everything that he had conveyed to her ; and he told Mr. Saunders that
the respondents had done more for him than any of his relatives
and he wanted them to have all the real estate that he owned in
Virginia; that they had served him many years without being
compensated and he wanted to make a deed to them for all of
his Virginia real estate and described his real estate with great
clarity, and told Mr. Saunders just how he wanted the deed made.
Mr. Saunders took notes of what he wanted done and went over
it with him carefully and came back to Staunton and prepared
the deed in question and submitted it to Mr. Curry for his approval, as complainant had said he wanted Mr. Curry to approve
any deed that he expected to make.
page 20 ~
The deed after it had been prepared was read over
carefully to complainant and complainant read it and
re-read it, and no one influenced him in any way to make the deed
or suggested to him to make the deed. The act of making the
deed was his own voluntary act; and at that time he was of perfectly sound mind and his memory was as. cl~ar apparently as a
bell. He was sound in body and mind and vigorous and active
for one of his age. After he had execut~ and acknowledged the
deed, complainant said he was much pleased to make provision for
respondents and had been contemplating making this deed to them
for some time, and that he felt in making this deed, he was doing his duty .to them in compensation for their long and faithful
services to him.
( 7) Respondents again deny that complainant maintained respondents as members of complainant's family for years; and they ,
aver that they boarded and cared for complainant very carefully
and kindly for many years and were paid nothing for their services, but at Christmas time they were given small presents by
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complainant, but complainant at that happy season gave presents
to each of the servants in the house.
Respondents deny that anything or any statement in the deed
above referred to was made by respondents, and if there is anything ludicrous in the facts stated complainant was
page 21 ~ responsible for the same. Respondents aver that complainant well knows that he never paid respondents anything whatever as pay for their services, and he knows well that
he never maintained respondents as members of his family.
It is true that complainant may have relatives who possibly
would look after him in his old age, but respondents deny that
complainant claimed that any of his relatives would look after
him and give him such attention as respondents had given him.
( 8) Respondents deny that complainant ever claimed that he
had fully paid respondents for their services ; and they deny that
complainant had never given any consideration to or thought of
making a conveyance of his properties in the bill mentioned to
respondents. They aver that he had told numerous persons that
respondents had rendered· him valuable services, had been extremely
kind to him, and that he was going to provide liberally for them ;
and they deny that he believed that any of his relatives would take
care of him as respondents had done.
Respondents aver that they were approached by complainant in
the year 1930 and asked to consider whether they would come and
live on the Pend~eton property and give him such attention as he
might need, and he told respondents that they had been recommended specially to him by Mr. Edward Patterson of Augusta
Springs. They aver that he said that he was going to live alone
in the mansion house on the property in the bill menpage 22 ~ tioned ai1d that he would rent to them a small cottage
very close to the mansion house at a rental of $10.00 per
month, but they .were to take care of the Pendleton property, look
after and provide and board complainant and provide for his comfort in every way that they could. Respondents aver _that on
the 5th day of October, 1930, they moved into th~ said cottage,
with the agreement on the part of the complainant that he would
provide liberally for them when they showed that they had complied with their agreement to take care of the property and to
render him all the care and attention that he needed.
When they took possession of the cottage, they looked after all
tht> properties of complainant and after all the wants of complain-

Marshall W. Cook _et al v. James R. Hayden

109

ant and boarded him and did all the work on the place that was
needed to be done.
After they had lived for some little time in the cottage, for which
they paic_l regularly a monthly rental of $10.00 per month to complainant, at his earnest request, they moved into the mansion house,
as he said it would be more pleasant to have them live in the mansion house, and that they could have the whole use of the house
free, as it would be an onerous matter to look after and take care
of all the rooms in the house.
Respondents aver that :Marshall Cook of respondents, during
the time that he and his wife lived on the Pendleton property, was
employed at the Virginia Portland Cement Company
page 23 ~ and was required to work from 6 :00 in the morning
until 1 :00 in the afternoon, at a daily pay of about
$4.00 per day, and all of the balance of the day and part of the
night he gave his services on the Pendleton property for the benefit
of complainant and there did a great deal of skilled work in the
way of plumbing and painting. Respondents aver that the work
of the said Marshall Cook of respondents for complainant was as
valuable as the work that he did at the Portland Cement plant;
and that the said Lenore Cook of respondents, with the aid of a
number of servants, did all the work of the complainant's home,
which was very laborous, and was about of equal value to the
work clone by her husband, Marshall Cook of respondents; and
that during all that time they were not paid wages by complainant;
and they aver that the services that they jointly rendered the complainant were a fair consideration for the properties that he conveyed tO' them; and they aver that they were both very kind and
attentive to complainant and they thought much of him, although
he was often hard to pleas~ and it required patience to get along
agreeably with him; and they aver that the conveyance by the deed
in the bill mentioned to them of complainant's real estate in Virginia was only a fair and reasonable compensation for the services
rendered to him by them. They also aver that complainant paid
Mr. Curry for his services and p~icl Mr. Saunders for writing and
taking the acknowledgment of the deed in the bill mentioned;
and respondents aver that what Mr. Curry and Mr.
page 24 ~Saunders respectively did for complainant was done
at his instance and paid for by him and that complainant was not influenced in any way by any one to make the deed
in question, and that the making of the deed was his own free
act. It is true, however, that Marshall Cook of respondents was
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present when complainant first conferred with Mr. Curry and
was present also when complainant directed Mr. Saunders as to
what complainant wanted done with his property in Virginia.
Respondents further aver and say that when the sister-in-law of
the complainant in the bill mentioned came to see him in June,
or July, 1942, they met in the hall of the mansiop house, and she
ran up to him and threw her arms around him and greeted him
with the most endearing words of her vocabulary; and went
with him to his room, and their relations appeared to be such as
might have been wilh the woman he said he had been keeping for
forty years; and this woman, without cause or provocation, insulted and abused Mrs. Cook of respondents in the vilest billings-gate
language of the underworld; and respondents believe and aver
that this woman influenced complainant to bring this suit, and
that, without such influence, he would not have brought this suit,
and would have continued to live contentedly happily in his
home in the Pendleton property in the bill mentioned.
And now respondents, having fully answered compage 25 plainant' s bill, ask to be hence dismissed with their reasonable costs in this behalf expended, and they will ever
pray, etc.,
MARSHALL W. COOK
LEONORE M. COOK
By Counsel
CHARLES CURRY &
FOREST T. TAYLOR, p. d.
State of Virginia,
County of Augusta, To-wit:
This day Marshall W. Cook and Lenore M. Cook personally
appeared before me, a Notary Public in and for the County of
Augusta in the State of Virginia, in my said County, and each
made oath that the facts and things stated in the foregoing Answer
are true to the best of their kn~wledge and belief.
My Commission expires on the Feby. 28, 1943.
Given under my hand this the 8th day of December, 1942.
E. S. BUMGARDNER
Notary Public
EXHIBIT-"ORIGIN AL DEED"
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( Attached to. and filed with foregoing Answer)
( 4901) THIS DEED, made and entered into this the 28th day
of February, 1942, by and between J. R. Hayden, single, party
of the first part, and Marshall W. Cook and Lenore M. Cook,
his wife, and to the survivor, parties of the· second part; WITNESSETH: That WHEREAS, the said Marshall W. Cook
and Lenore M. Cook, his wife, have attended the
page 26 ~ said party of the first part and looked after and supplied
his worldly wants and needs in a most generous manner
for a period of many years and the party of the first part is desirous of rewarding said parties of the second part for their loving
care and attention, and
WHEREAS, the said parties of the first part have gladly and
willingly looked after and attended said party of the first part and
will continue to do so as long as he may live.
NOW, THEREFORE, THIS DEED WITNESSETH: That
for and in consideration of the sum of TEN DOLLARS cash in
hand paid by the parties of the second part to the party of the
first part, the receipt whereof is hereby acknowledged, and in
further consideration that the said parties of the second part will
care for and maintain the said party of the first part so long as
he shall live and see that he is decently buried as befitting his
station in life, the said J. R. Hayden, party of the first part, does
hereby bargain, grant, sell and convey with General Warranty of
Title unto the said Marshall W. Cook and Lenore M. Cook, his
wife, and to the survivor, the following real estate, situated in
the County of Augusta, State of Virginia:
1. All of that certain tract or parcel of land with all buildings
and improvements thereon, situated in the County of Augusta,
Virginia, on the waters of Little Calf Pasture River,
page 27 ~ near Augusta Springs, Virginia, formerly known as the
Augusta White Sulphur Springs property, formerly described as 443 acres, 3 roods and 20 poles, but which, by reason
of re-surveys and conveyances out of said tract of land, is now
assessed on the Land Books of Augusta County in the name of
said J. R. Hayden as 553 acres, 1 rood and 36 poles, more or less,
and which is known as the Home Place.
2. All of that certain other tract of land containing. 200-1/2
acres, more or less, but which by said re-surveys~ is now assessed
on the said Land Books as 154 acres and 2 roods, more or less.
Both of said tracts of land being the residue of the lands con-
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veyed to the said party of the first part by deed of Lester H.
Steinem of Washington, D. C., dated April 17, 1928, of record
in the office of the Clerk of the Circuit Court, of Augusta County,
Virginia, in Deed Book 234, page 437, to which deed and thedeeds, maps and plats therein referred to, reference is here made
for a more complete· description of the property hereby conveyed
and for derivation of title thereto.
There is expressly reserved, however, from the operation of this
deed, the church building now upon said property, which is to be
reserved for the use of persons desiring to hold services therein
who are of the Episcopal faith; and there is also reserved one
acre of land adjoining said church building to be used
page 28 ~ as a cemetery and where I desire to be buried. There
is also reserved a right of way to and from said church
building to be located at such a place as will best serve said Church
building and will .do the least damage to the remainder of the
property.
There is also specifically reserved unto the· said party of the
first part a life estate in the said property hereby conveyed; that
is to say the party of the first part shall reserve the right to manage and control the same during the remainder of his natural Ii f e.
WITNESS the following signature and seal, the day and year
first above written.
J. R. HAYDEN (SEAL)
$16. 50 Revenue stamps attached
to original and cancelled.
ST A TE OF VIRGINIA:
COUNTY OF AUGUSTA: To-wit:
I, H. H. Saunders, a Notary Public m and for said County
and State, do hereby certify that J. R. Hayden, whose name is
signed to the foregoing deed hearing date on the 28 day of February, 1942, has this day acknowledged the same before me m
my said County and State.
My commission expires ................... .
My Commission Expires Oct. 17th, 1943.
page 29 ~ Given under my hand this 28 day of February, 1942.
H. H. SAUNDERS
Notary Public
VIRGINIA-In the Clerk's Office of the Circuit Court for
Augusta County, July 10, 1942. 12 :50 P. M. The foregoing
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Deed from J. R. Hayden to Marshall W. Cook, et al., was this
day presented in the office aforesaid, the State Tax of $18.0ff
being paid thereon it is with the certificate of asknowledgmenf
annexed, admitted to record. The same being duly stamped.
Teste: HARRY BURNETT, Clerk.
Endorsement:
ber 9, 1942.

Filed in open Court by leave of Court, Decem-

J. Ivl. BLACKBURN, Dep. Clerk.
page 30 ~

And at another day, to-wit: At a Circuit Court held
for Augusta County, Virginia, on the 22nd day of December, 1942.
ORDER OVERRULING DEMURRER
This day cap1c the parties Plaintiff and Defendant, and the
Defendants' Demurrer to the Plaintiff's Bill of Complaint having
been set down for argument, and the matters of law arising thereon having been argued by counsel and considered by the Court,
the said Demurrer is by the Court hereby overruled. And thereupon the cause proceeded to hearing before the Court ore tenu.s
upon the Plaintiff's Bill of Complaint and the Defendants' Answer
and the evidence presented by the Plaintiff.
And at another day, to-wit: At a Circuit Court held for Augusta County, Virginia, on the 21st day of January, 1943.
ORDER DIRECTING MRS. COOK TO PAY CERTAIN
FUNDS TO CLERK TO BE HELD BY HIM PENDING
DETERMINATION OF THIS CAUSE.
This day came the parties Plain ti ff and Defendant by Counsel,
and Plaintiff's Counsel moved the Court that the balances stand-·
ing in the name of Mrs. Marshall Cook of funds that she has
testified have been given to her hy James R. Hayden for improvement and repairs and fencing of the Attgusta Springs or Pendlethe Court pending a
ton property be taken into the custody
page 31 ~ decision of this case, and that the buildings on the
Augusta Springs property be insured for the benefit of
the parties in interest, and was argued by Counsel : ' ·

of
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On consideration whereof the Court doth order that the balance in the Bank of Craigsville, Incorporated, standing in the name
of Mrs. Marshall Cook amounting to $176.26 and the balance in
the Staunton National Bank to the account of Mrs. Marshall Cook
amounting to $2394.00 be paid by Mrs. Marshall Cook to Harry
Burnett, Clerk of this Court, to be held by him pending the determination of this case and the further orders of this Court.
And it appearing to the Court that the buildings on said Augusta Springs property are not now insured against loss by fire,
the Court doth order that the Clerk of the Court insure said
buildings at the fair market value against loss by fire for the
benefit of the parties in interest during the pendency of these proceedings, and pay the cost of said insurance from the funds paid
to him by Mrs. Marshall Cook as herein directed.
And at another day, to-wit: At a Circuit Court. held for
Augusta County, Virginia on the 6th day of December, 1943.
ORDER DIRECTING CLERK TO PAY TAXES AND
INSURANCE PREMIUM ON AUGUST A
SPRINGS PROPERTY
.
This day came the parties P]aintiff and Defendant by Counsel
and the Plaintiff's Counsel moved the Court that out of the funds
paid into the hands of Harry Burnett, Clerk of this
page 32 ~ Court, pursuant to Order entered in this cause on the .
21st day of January, 1943, that the taxes on the real
and personal estate for the year 1942 amounting to $252.50, interest and penalties, and which are delinquent in the hands of th~
Treasurer of Augusta County assessed in the name of J. R. Hayden, situate at Augusta Springs, Virginia, and the taxes on said
real estate assessed in the name of Marshall W. and Lena M.
Cook for the year 1943 amountoing to $216.64, and personal
property assessed to J. R. Hayden amounting to $9.50, or a total
of taxes for 1943 amounting to $226.14, be paid by said Harry
Burnett, Clerk, to W. B. McFarland, Treasurer, and that the insurance premium on the buildings on said property is now due
and shall be paid to the Mutual Fire Insurance Company of
Loudoun County amounting to $49.26 by said. Harry Burnett,
Clerk, and was argued by Counsel :
On Consideration whereof the Court doth order that Harry
Burnett, Clerk of this Court, out of the funds in his hands in this
cause, do pay unto W. B. .McFarland, Treasurer, the above men-
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tioned taxes, interest and penalties assessed in the name of J. R.
Hayden for the year 1942 amounting to $252.50 and to pay the
1943 taxes on said real estate assessed in the name of Marshall
W. and Lena M. Cook amounting to $216.64, and the personal
property assessed in the name of J. R. Hayden in the amount of
$9.50, or a total of $226.14, and shall pay unto the
page 33 ~ Mutual Fire Insurance Company of Loudoun County the
insurance premium now due on the buildings on said
property amounting to $49.26.
CERTIFICATE NO. 1

page 34~

The following evidence, contained in volumes I, II, and III,
taken on behalf of the plaintiff and the defendants, respectively,
as hereinafter denoted, together with the exhibits filed therewith,
is all of the evidence which was introduced during the hearing of
this case orationus by the Judge of the Circuit Court of Augusta
County, Virginia, on December 16, 17, 18, 1942, January 18, 19,
20, 21, 22, 1943, and June 7, 8, 9, 10, 1043, including motions,
objections, exceptions, and stipulations and the rulings of the
Court thereon, as are herein set forth in this Certificate.
As a further identification of the evidence in this case I have
dated the following legend "February 16, 1944, Floridus S. Crosby,
Judge," in my. own handwriting on the first and last pages of each
volume of evidence, as follows, Volume One, page 1 and ·page
253 ; Volume Two, page 3 and page 455 ; and, Volume Three,
·
page and page 243.
page 35 ~ IN THE CIRCUIT COURT OF AUGUSTA
COUNTY, VIRGINIA.
JAMES R. HAYDEN,
IN CHANCERY

v.)

MARSHALL W. COOK AND LENORE M. COOK,
HIS WIFE
Before the Hon. Floridus S. Crosby, Judge
of the Circuit Court of Augusta County.
PRESENT:

Messrs. Archibald G. Robertson and Pey-

116

Supreme Court of Appeals of Virginia
ton Cochran, Counsel for the Complainant;
Messrs. Charles Curry and Forest T.
Taylor, Counsel for the Respondents.
December 16, 17, 18, 1942.

MOTION NO. 1, BY PLAINTIFF.
Mr. Robertson: VVe ask that all witnesses, both for plaintiff
and defendants, be excluded from the Court Room during the
hearing of this case.

MOTION NO. 2:
In this case there has been filed a demurrer and an answer to
Complainant's bill. \Tl/ e assume that Mr. Curry will wish to argue
the demurrer before we go into the evidence; and, in our opinion,
it will clarify matters to dispose o-f the demurrer first; and we
move that this be done.
MOTION NO. 3 :
Also, in respondents' answer to the bill filed by complainant,
there are various references to Mr. Curry and to Mr.
page 36 ~ Saunders, who is an attorney. I do not know whether
these gentlemen propose to testify or not. We ask, if
they are going to testify, that they withdraw from the case as
attorneys. There is a decision in the Court of Appeals stating that
this must be done. We object to any attorney testifying if he
has participated in the case as counsel.
MR. CURRY: I do not intend to testify in the case, and Mr.
Saunders will only appear as a witness.

MOTION No. 4:
BY ·MR. ROBERTSON: We ask that the respondents produce in Court whatever bank statements, cancelled checks and
records they possess relating to their dealings with the complainants.

MOTION NO. 5:
We have five out-of-to~n witnesses and we would like to reach
their testimony today. For this reason we ask that argument on
the demurrer be limited, so that we will know how much time it
will take.
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THE COURT:
( 1) All witnesses, for plaintiff and defendants, will be excluded
from the Court Room.
( 2) I will hear argument on the demurrer before we ptoceed
with the evidence.
( 3) Mr. Curry has stated he does not intend to testify, and
that Mr. Saunders connection with the case is only that of a
witness.
·
page 37 ~
( 4) At the proper time, respondents will be asked
to produce such documents as they possess relating to
their dealings with the complainant.
( S) Argument on the demurrer will be limited to 20 minutes,
to each side.

MR. COCHRAN:
It is my understanding that your Honor has not had the opportunity to read the bill filed by complainant in this case. Before
the argument on the demurrer, I think I should read the bill to
you.
THE COURT:
Your understanding is correct, and I would like you to read the
bill.
At this point Mr. Cochran read complainant's bill to the Court.
Mr. Curry then argued the grounds for demurrer set up by him
in his demurrer and answer to complainant's bill, at the conclusion of which the Court ruled as follows:
THE COURT: Fraud is closely akin to crime; it is never
done in the open. It is true that the Courts have said time and
time again that in the final conclusion it must be conclusively
shown. In my opinion, the bill of complaint sets forth facts that
are sufficient, if there is evidence to support them, that will maintain the suit. Therefore, I overrule the demurrer.
page 38 ~ MR. CURRY: Defendants, by counsel, except to the
ruling of the Court, on the grounds set forth in the
demurrer.
THE COURT: We will now have the ·opening statements of
counsel and then proceed with the evidence of the Plaintiff.
MRS. KATHERINE HAYDEN~ -a witness of lawful age, m-
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troduced on behalf of the plaintiff, after being duly sworn, testified
as follows:
DIRECT EXAMINATION
BY MR. . ROBERTSON:
Your name is Mrs. Lawrence Hayden?
Yes, sir.
I believe your first name is Katherine?
Yes, sir.
Q. Where do you live?
A. At. Washington, D. C.
Q. What is your address?
A. 2220 20th St., N. W.
Q. Where were you born and raised?
A. In County Cavan, Ireland.
Q. How old were you when you came to America?
A. About 20.
Q. Were you married when in Ireland, or in this country?
A. In this country.
Q. Who was your husband?
A. Mr. Lawrence Hayden.
Q. Where did you meet him?
A. In Omaha, Nebraska.
page 39~
Q. When were you married?
A. On December 26, 1899.
Q. It has been charged by the defendants in this case that this
lady was a kept woman, and therefore I want to introduce her
marriage certificate: Have you your marriage certificate with
you?
'
A. Yes, sir. (handing counsel a paper).
Q. I offer in evidence this marriage certificate, which I have
marked, "Plaintiff's Exhibit No. 1," and I ask that we be allowed
to withdraw it later.
Mr. Curry: That is the minister's certificate?
Mr. Robertson: Yes, sir.
Mr. Curry: He is offering the marriage certificate signed by
the priest.
Mr. Robertson: I will read the certificate to your Honor:
Q.
A.
Q.
A.
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PLAINTIFF'S EXHIBIT NO. 1
"OUR BRIDAL BOND
This is to certify that Lawrence W. Hayden, of Grand Island,
State of Nebraska, and Kate McGovern, of Omaha, Nebraska,
· were by me united in
HOLY MATRIMONY
according to the ordinances of God and the laws of the
page 40 ~ State of Nebraska, at Omaha, Nebraska, on the 26th
day of December, A. D. 1899.
In the presence of
(stamp)
Joseph Hayden
Sadie Hayden
Witnesses
J. E. ENGLISH
St. Peters Church."
Q. I now with to introduce the entries in the family Bible to
show who these people are.
Mr. Curry: Please show first who had the family Bible.
Mr. Robertson:
Q. Mrs. Hayden, is this your family Bible (handing her a
Bible)?
A. Yes, sir.
Q. How long have you had it?
A. 40 years.
Q. Where did you get it?
A. In Omaha, Nebraska.
Q. These certificates of births and deaths, who put those in the
Bible?
A. I did.
Q. At what times were they put in there?
A. It is all marked.
Q. Did you put them in there at approximately the time the
births and deaths occurred?
A. Yes, sir.
Q. I offer this Bible in evidence, as Plaintiff's Expage 41 ~ hibit No. 2, with the p·rivilege of ·withdrawing it after
the entries have been copied into the Record by the
stenographer reporting the case.
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Mr. Curry: I object to the introduction of those entries; it
would be just a self-serving declaration.
The Court: The objection is overruled; the information may
go in for what it is worth.
Mr. Curry: Defendant's, by counsel, except to the Court's ruling.
Mr. Robertson:
Q. In this Bible, under the title of "Family Register," under
"Births," there is this item :
"Louise Josephine Hayden, born December 21st, 1901." Who
made that entry?
A. I did.
Q. When did you make it?
A. When she was born.
Q. Under the heading of "Deaths," there are a number of items.
Will you read them to the Court :
A. ( Witness reading from the Bible)
"Father of Mr. L. vV. Hayden died the 15th of June, 1874.
Father of Mrs. L. W. Hayden died the 15th of December, 1903.
Mother of Mrs. L. W. Hayden died May 24, 1904.
Edward Hayden July 17, 1909.
Mother of Mr. L. W. Hayden died 4th of December, 1910.
Mrs. Sweeney, sister of Mr. L. W. Hayden died February 2,
1913.
Lawrence W. Hayden, father of Louise, died Seppage 42}
tember 6, 1914, at 1.05.
Interred September 8th in Holy Sepulchre Cemetery."
Q. Where is Holy Sepulchre Cemetery?
A. In Omaha, Nebraska.
Mr. Curry: I object to the introduction of those items from the
Bible.
The Court: This evidence was not introduced to show the marriage of the witness but to show the child's birth. Every record
I ever heard of in a family Bible was made by either the father
or the mother, and I cannot understand why you wish it excluded.
It is introduced to show the birth of her daughter and the death
of her husband. In my opinion, it is competent for the purposes.
Mr. Curry: I move it be ,stricken out because the statements
and writings in the Bible are made by this lady herself, and the
statements would be self-serving.
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The Court: If you are right in your c9nclusion, then it would
be impossible ever to introduce a family Bible. The motion is
overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling on the grounds previously stated.
page 43 ~ Mr.Robertson:
Q. How old were you when you married?
A. 28.
Q. How old was your husband?
A. He was 59 when he died in September, 1914, and we were
married in 1899.
Q. Where did you live when you were first married?
A. In Grand Island, Nebraska.
Q. What business was your husband in?
A. He worked in a branch of the Hayden Brothers Department
·
Store.
Q. What kind of store?
A. Dry goods and groceries, a large department store.
Q. Was the main office of that store in Omaha?
A. Yes, sir.
Q. Was there more than one branch?
A. One, in Grand Island, Nebraska.
Q. Did your husband have a brother named James R. Hayden,
the complainant in this case?
· A. Yes, sir.
Q. Was he in business with your husband?
A. Yes, sir.
Q. Who was the older?
A. My husband.
Q. About how much older?
A. I think towo or three years.
Q. Was Mr. James R. Hayden in business with your husband?
A. Yes, str.
Q. At what place?
A. In Omaha, Nebraska.
page 44 ~
Q. Was he ever in business with him in Grand Island?
A. Yes, sir, he always came back and forth, because it was
a branch store, and they consulted about the one store and the
other.
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Q. Had any of the Hayden brothers been in business in Chicago
before they went to Nebraska ?
A. Many years ago; sometime around the big fire, because they
were burned out.
Q. After they were burned out, did they resume business in
Chicago?
A. No, sir, they went west to Omaha.
Q. How old was Mr. James R. Hayden when he went to work
with his brother?
A. I could not tell you at the time. I did not know them ; I
was not in this country when they came here.
Q. How many brothers were there?
A. Six.
Q. All were in the department store at--'Olle time or another?
A. Yes, sir.
Q. Is the Hayden Brothers Department Store now in existence?
A. No, sir; they are all dead except James R. Hayden.
Q. How long since. the Hayden. Brothers store went out of existence?
A. I would say, 8 or 10 years; it went into the hands of nieces
and sons-in-law, and then they. sold out entirely.
Q. How long have you been living at your present address in
·
Washington?
A. 25 years.
Q. How did you happen to go to Washington to.live?
page 45 ~
A. When my husband was very sick with pernicious
anaemia, the doctor recommended him to go to a lower altitude,
and because he had another brother living in Washington the doctor advised him to go there, and we went to Washington. He was
there under the care of Dr. Stirling Ruffin for almost a year, and
then he was not getting any better and Dr. Ruffin said he would
not get any better, and we went back to Omaha to his family, and
we were only there a short time until he died on September 6,
1914.
Q. What was the relationship between your husband and Mr.
James R. Hayden?
A. They were always in b~siness together, and the others started first and then Mr. James Hayden and my husband were the
next and they were together in business all the time.
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Q. Were they the last to remain in business?
A. Yes, sir.
Q. How many children were born of your marriage?
A. Louise Josephine.
Q. Is she the one who is here today?
A. Yes, sir.
Q. Were your husband and Mr. James R. Haden's relations
affectionate or otherwise?
A. Always affectionate.
Q. Did they ever have any falling out or estrangement?
A. Never.
page 46 ~
Q. What were the relations between yourself and
your daughter with Mr. James R. Hayden at the time
of the death of your husband?
Q. We were in the room and my husband was expecting to die
at any moment and he sent for James R. Hayden to come over
and he said : "James, will you look after my wife' and daughter
when I am gone?" Mr. Hayden said: "Yes, with all my heart,
I will look after them. e1£verything I ever possess. will be theirs."
And my husband said: "I am ready to die content now when I
know my wife and daughter will be tak~n care of."
Q. Since the death of your husband what have been your re·
lations with Mr. James R. Hayden?
A. I have never been to his home, but he came to my home
maybe once a week and stay a night or a day and go to Keyser,
W. Virginia, or to Florida or go somewhere; and he 'was always
welcome to come and stay whenever he wanted to.
Q. Did he own real estate outside of Virginia?
A. Yes, sir, in Keyser, W. Virginia, and some property in
Florida.
Q. Did he own any property in Washington, D. C.?
A. Yes, sir, he owns an apartment house.
Q. Does he own any real estate in Maryland?
A. He did at one time, but I don't know where it was.
Q. Before the year 1942, how often would you say he would
come to your home in the course of a year?
A. Every week or two weeks and stay a night or a day and
then leave and come back again.
Q. Did he ever state to you what disposition he inpage 47 ~
tended to make of his property?
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A. Yes, sir, he did before lots of friends. He said: "Everything I possess, my home and every piece of property, I want to
go to Mrs. Hayden and her daughter."
Mr. Curry: I object to her answer and ask that it be stricken
out; it is hearsay.
The Court:
It is the statement that Mr. James R. Hayden
made to her, she says.
Mr. Curry: It would be self-serving in this case, and I object
on that ground, purely self-serving; and he is here and can testify
for himself.
The Court : The objection is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling, on the grounds previously stated.
Mr. Robertson:
Q. How old are you now?
A. I will be 69 the 26th of December.
Q. How old is Mr. J aines R. Hayden?
A. He will he 83 or 84 on Christmas day.
Q. Have you ever been in Court before?
A. No, sir.
page 48 ~
Q. Have yott enough money of your own to live on?
A. Plenty.
Q. Do you live in a house or an apartment?
A. An apartment.
Q. What is the name of that apartment?
A. The Mendota Apartment.
Q. Who pays the rent?
A. I do.
Q. Mr. James R. Hayden lives with you now?
A. Mr. Hayden is there now, since the 13th of July, 1942, and
my daughter.
Q. vVho pays the running expenses of the apartment?
A. I do.
Q. Has Mr. Hayden ever given you any money?
A. Not a cent in the world, except enough money to go to
Columbus, vVisconsin, after he had a serious illness about two
years ago and he came to my house and he said he was not expecting to live; that the doctor said he might not live long; and he
said: "I ,vant you to go to my old home at Columbus, Wisconsh1,
and make arrangements with the minister for my burial out
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there"; and he gave me $250.00, and he said: "I want you to
give $100.00 to the minister to have the grave ready and everything
prepared when I die." So, I went out and I gave it to Father
Myers, and I came back and stopped over night at the Stevens
Hotel, and I had $10.00 or $11.00 when· I got home, and I handed it to him, and he said: "No, keep it." That was all the
money he gave me until last July when we had not
page 49 ~ heard from him for some time and I came to Augusta
Springs to see what was the matter, and I found him
in a terrible condition. He said: "I don't know you. Who are
you?" I said : Don't you know me; I am Mrs. Lawrence Hayden, your sister-in-law, from Washington." He said: "No, I
have never been in Washington. I never saw you before." And
he said: "Where am I now? Am I in Washington, or where am
I ?" I said: "No, you are in your home, right here at Augusta
Springs." I sat down and I just could have cried to look at him;
he was just a skeleton. I said: "James, what in the world has
happened to you?" He said: "I don't know; I have lost my
mind completely since the first of the year." I said: "I wish
,ve had known it. My daughter telephoned you so many times
and Mrs. Cook said you were all right and you were coming to
Washington, and we did mot know what was the matter. She
wrote you letters and she got no answers." So, on the 3rd of
July, I said : "I am going to see James and see what is the matter,
and I went out there.
Mr. Curry: Her conversation with her daughter is hearsay and
1 move it be stricken out.
The Court : The motion is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling on the grounds previously stated.
page 50 ~
A (continued) I went to his home and I went in and
I did not see anybody downstairs and there was no one
in the kitchen. I went upstairs and hollered and said: "Is there
anybody up here?" No one answered, so I went back downstairs
and I sat on the porch until Mr. and Mrs. Cook came in around
7 :00 o'clock. They drove in in the car, and I said: "Where is
Mr. Hayden?" They said: "He has been very sick and is in
bed." So, Mrs. Cook went to his bed room and she took him
downstairs, and I said: "James, what is the matter?" I went
on upstairs and we sat in the living room awhile, and I said: "I
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am going home tomorrow and tell my daughter how sick you
are." He said: "Don't go tomorrow; there is so much old truck
in that desk of mine, everything that has accumulated for twenty
years. I want you to look them over and throw them out ; no
good to anybody." I went over lots of old. magazines and papers,
and he said: "Wont you stay and finish?" I said: "I am going
home in the morning." And when I was getting ready to go
downstairs for the train I went in the kitchen, and he gave Mrs.
Cook a check for me for $200.00; and that is all the money Mr.
Hayden has ever given to me in his life.
Q. I want to go back and pick the testimony up where we left
off before: Does Mr. Hayden belong to the Roman Catholic
Church?
A. Yes, sir.
Q. Are any members of his family buried at Columbus, Wisconsin?
A. Yes, sir, father and mother, a brother and four
page 51 ~
sisters.
Q. Were his father and mother born in Ireland, or in this
country?
A. Six children born in Ireland and six in America.
Q. You have mentioned Dr. Ruffin as your family physician:
How long has he known y~u?
·
A. About 27 years. When my husband and my daughter and
I came to Washington.
Q. When Mr. James R. Hayden expressed the intention of giving his property to you and your daughter, Miss Louise, did he
say he intended to do this by will or deed?
A. By deed.
Q. Do you know whether he had a will prepared?
A. I do not think he did.
Q. Do you know a lawyer in Keyser, W. Virginia, named Mr.
Tyler?
A. Yes, sir.
Q. How long have you known him?
A. I have not known him very long, only listening to Mr. Hayden talking about him. I have not seen him. He came to my house
and I was here in Staunton, and the first time I saw him was
here last night.
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Q. Do you know a colored real estate dealer m Washington
named James E. Scott?
A. Yes, sir.
Q. Has he ever acted as agent for Mr. James R. Hayden?
A. Yes, sir; he has been taking care of his property since he
bought the apartment house.
Q. That is an apartment house for colored or white
page 52 ~
people?
A. Colored people.
Q. Has Mr. James R. Hayden up to this time ever deeded any
property to you ?
A. Not until July, 1941.
Q. Has he ever deeded any property to Miss Louise Hayden?
A. Yes, sir, this apartment house, I think, 6 or 7 years ago.
Q. Do you know whether he has deeded any property to her
in the neighborhood of Keyser, W. Va.?
A. Yes, sir, on July 18, 1941.
Q. When did Mr. Hayden first come to the State of Virginia?
A. I could not tell you; it was after my husband's death. No,
sir, it was before he died. He was· down here buying real estate
in Virginia, somewhere around Crows Nest, Stafford County.
I know he was down through Virginia before my husband's death.
Q. Do you know when he bought the property at Augusta
Springs?
A. No, sir.
Q. Do you remember when he stayed in the home of Mr. Patterson?
A. Yes, sir.
Q. Diel you ever go to the Patterson home?
A. My husband and I were coming to Washington and he asked
us to come up there and we stayed one night and left the next
mornmg.
Q. 'When was the next time you went to Augusta Springs to
see Mr. Hayden?
page 53 ~
A. I think it was two years ago, either in September
or October.
Q. In what year?
A. 1941
Q. Why did you not go to see him more frequently?
A. He said Mrs. Cook had his whole house fillec;l with board-
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ers and there was never any room there; she occupied the whole
house; and I was nevsr at his home, but my daughter was there
only once when 1i'lze went up about an automobile license.
Q. The first time you went to Augusta Springs this year was
'".rhen?
A. July 3, 1942.
· Q. How did you happen to go then ?
A. On account of his not coming down and -we could not hear
from him through telephoning. We telephoned at night and in
the day time; and Mrs. Cook. would say in the day time that he
was out on the farm and at night that he had gone to bed; and
we had never got in communication with him.
Q. Prior to that time had he been back and forth to your house
frequently?
A. Yes, sir.
Q. How frequently?
A. Every week or two weeks and stay a day or two.
Q. Did you ever get letters from him?
A. I never had a letter in my life from him.
Q. What made you decide to go to Augusta Springs on the 3rd
of July?
·
page 54 ~
A. I said to my daughter: "Something terrible has
happened or he would have been down.
Tomorrow
is a holiday and I am going to see what is the matter."
Q. Did you go by automobile or train?
A. By train.
Q. What time did you get there?
A. Ahout 5 :00 in the afternoon.
Q. How did you get from Augusta Springs to his home?
A. I did not know how I was going to get there, and I asked
the station agent if there was anyway I could get to Mr. Hayden's
house, and he said he would call a friend of Mr. Hayden's, hut
he could not get him, and he called the taxi man and he came
and took me to Mr. Hayden's house.
Mr. Curry: Your Honor, I understand Mr. and Mrs. Cook
are in town. They have a right to be present during the taking
of this testimony, as they are defendants.
The Court: You may send for them and have them brought
into Court.
Mr. Robertson:
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Q. Before you came to Augusta Springs on July 3rd ·of this
year, had Mr. Hayden ever had any deeds prepared conveying
property either to you or to your daughter, which had been completed?
A. On the 18th of July, 1941.
Q. What properties did those· deed convey?
A. One for Augusta Springs, his home;· one for what they
called Crows Nest, in Stafford County; and one for Keyser, W.
Va. ; and one for a piece of property at Lun·a :Park· in
page 55 ~ Virginia.
Mr. Curry: Vv e call for the tmexecuted deeds.
Mr. Robertson: We will produce everything Mr. Hayden ·has
at the proper time.
Mr. Curry: I do not think it is proper to testify about them
when in existence in her hands.
Q. Had Mr. Hayden signed those deeds?
A. He did not sign them when drawn up. He came to the
house with all of the deeds, and he said he wanted my daughter
to call Mr. Scott.
Q. \Vere you present when he told your daughter that?
A. Yes, sir. He sent me to her room to have her call Mr.
Scott; that he wanted to see him; and Mr. Scott came to the
house, and Mr. Hayden said: "Here are four or five deeds to
all the property I own; I vrnnt you · to make new deeds in the
name of Katherine Hayden and her daughter, Louise. I have
promised them everything I possess and I am goin·g to give it to
them, and I want you to make new deeds."
Q. Scott is the colored man who looke after Mr. Hayden's
property?
A. Yes, sir, a real estate agent.
Q. Did Scott prepare those deeds?
A. Yes, sir.
Q. When he prepared them, did Mr. Hayden sign them?
A. Mr. Scott brought them back, and Mr. Scott said:
page 56 ~ "I would rather you would read those over and sec if
everything is correct before you sign them.'' Mr. Hayden said: "All right." So he left them there at our house and
Mr. Hayden got a telephone call to come to Florida. He said:
"Will vou take those deeds down and put them in the safe deposit
box u~til I get back?" I took them down and put them in the
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box in the American Security and Trust in Washington, and when
he came back he asked me to take them out; and he was closing
a deal in Florida, and he had to go back and he sold his property
and placed the money in the Hamilton Bank in Washington. Then
he went to Keyser, W. Va., and he was to come back by way of
our house, and he got sick and was not able to go and Mr. Tyler
had to put him on the train or something.
Q. When you went to Augusta Springs, on July 3, 1942, did
you have the deeds with you?
A. I did.
Q. Had they been signed?
A. No, sir.
Q. Have they ever been signed?
A Every one in Washington said that any one who had any
property must take out bomb insurance-Mr. Curry: 'I object to that; it is hearsay evidence.
The Court: She can state on advice ·she took out bomb insurance.
Q. So, when you went to Augusta Springs on July 3rd,
page 57 ~
did you take the deeds with you ?
A. Yes, sir.
Q. They had been signed by Mr. Hayden?
A. No, sir.
Q. Why did you take them with you?
A. Because this agent told Louise, because she was interested
in the apartment house with Mr. Hayden to take out the bomb
insurance; and she did not want to do it without his consent, and
I took the deeds out to Mr. Hayden's house to ask him if he
wanted to place this insurance on his property.
Q. Did you take them for the purpose of having him sign the
deeds?
A. No, sir, not then.
Q. After you got off the train at Augusta Spring how did you
get to Mr. Hayden's home?
A. The station agent said he would call some friend of Mr.
Hayden's that used to take him to his home and he could not
get him, and he called the taxi man and he came and took me
to Mr. Hayden's house. While I was waiting, the station agent
said: "Poor, Mr. Hayden, he js very feeble; he does not look
like he is going to live very long."
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Mr. Curry: We object to her saying what the station agent
said and ask that it be stricken out.
The Court : That is not competent testimony and
page 58 ~
what the station agent said will be stricken out.
Mr. Robertson:
Q. When you got Mr. Haydens' home, who was there?
A. Nobody.
Q. Was the house locked or unlocked?
Q. Did you go in?
.
Q. I went in and I went all through the house and called: "Is
any one here?" And no one answered, and I went upstairs and
called and called and no one answered.
Q. Did you know what part of the upstairs Mr. Hayden occupied?
A. Yes, sir.
Q. What part?
A. Either east or west; he had a. bed room, a living room and
a bath.
Q. Did you go into the part of the house he occupied when
calling?
A. I just went to the door and thought if any one was around
they would answer.
Q. After you had been upstairs and called, what did you do?
A. I came downstairs and sat on the porch and stayed until
Mr. and Mrs. Cook drove in.
Q. What time was that?
A. 6 :30 or 7 :00.
Q. Who was with Mr. and Mrs. Cook?
page 59 ~ .A. I think only the two.
Q. When they came up did you have any greetings or
conversation with them?
A. They were very friendly to me; and I said: "Where is
Mr. Hayden?," and Mrs. Cook said he was not very well and was
in bed, and she went upstairs and brought him down.
Q. When he came down was he dressed?
A. He was in his bath robe.
Q. Where did you first see him?
A. Right in the hall, or the dining room; I really could not
tell you. She said: "Mr. Hayden, you have a visitor."
Q. What transpired?
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A. I went over and kissed him on the cheek. It was the first
kiss I ever gave him, because he looked so very, very bad, and
we went upstairs, and he said: "~'ho are you?" I said: ''James,
don't you know me?" He said: "No, I don't think I ever saw
you." I said: "Don't you know Mrs. Lawrence Hayden from
\,Vashington ?" . He said: "I have never been in \,\! ashington." I
said: "You. were there many times." He said: "No. Is this
Washington ?" I said : "No; it is your home right here in Augusta Springs."
Q. Did you get any supper that night?
A. Yes, sir; that was the first time.
Q. \Vhat further com·ersation, if any, did you have with Mr.
Hayden the night of July 3rd?
A. We had some dinner, and he said: "You will
page 60 ~ have to excuse me; I have to go up to bed." Mrs. Cook
showed me the room I c·ould have, and I went in there,
and that was all the conversation I had with Mr. Hayden ~hat
night.
Q. What happened on July 4th?
A. I said: "I am going home tomorrow morning" to Mr. Hayden; .
and he said: "Don't go; I wish you would not go." I said: "I
brought those papers and Mr........... said"-he is a real estate
man-"that any one owning property should take out the insurance
on the property." He said: "Did you bring those deeds that I
gave you and Louise a year ago?" I said: ''Yes." He said: "I
will sign them." I said: "It will not do any good without a
notary." He said: "Oh, yes, it will; call Mr. and Mrs. Cook
to witness my signature." Mrs. Cook came into the room, and he
said: "I ,vant you to sign some papers that I gave Mrs. Hayden
and her daughter a year ago last July." So he went over to his
desk and took out the papers and tried to sign them and the pen
was no good and he could not see and Mrs. Cook got him another
pen and it was not any good, and finally she gave him her pen,
and he could not see where to write, and she kept her finger along
to show him where to write, and after he had signed those, he
said: "Mrs. Cook, will you sign those papers?," and she signed
them; and he said : "Call your husband and ask him .to sign
them." He came up and he said: "Marshall, I want you to
sign these papers; Mrs. Cook has just witnessed them;
page 61 ~ sign those papers." And M'r. Cook signed those papers.
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Mr. Hayden said: "That is as good as a notary, so you
go and put them on record in the recorder's office.
A. At what place?
A. He said at Staunton, and then in Stafford County, and in
West Virginia.
Q. What did you do then?
A I went back to Washington.
Q.That was on July 4th?
Q. That was on July 4th?
A. Monday I wanted to go home. He said: "Don't go; there
are so many old papers and I wish you would dispose of them
and clear out my desk for me." I wanted to go home on Tuesday
morning, and on Tuesday morning I went downstairs about 6 :00
o'clock, and he gave her a check for $200.00 to give me when I
would be leaving, and Mrs. Cook gave me the check at breakfast;
and I said: "Was not that lovely of him."
Q. When Mr. Hayden signed the deeds for the benefit of you
and your daughter and Mr. and Mrs. Cook signed them, did they
make any objection?
.
A. I don't know they knew they were deeds; it was for the
purpose of taking out that insurance.
Q. What was the condition of his eye sight?
A. He could not see. Mrs. Cook held her finger for him to
sign.
Q. What day did you leave?
A. On Tuesday.
Q. Did you have any disagreeable contacts with the Cooks on
that visit?
page 62~
A. No, sir, Mrs. Cook took me to the station.
Q. Did you ask Mr. Hayden to go back with you to
\Vashington when you left that time?
A. No, sir.
Q. Why not?
A. I did not know what to do; he was so sick, and when I
got home I told my daughter: "Uncle James, I do not think he
will live a week.~' She said.: "Why not take him down here so
we could take care of him?" I •said : "I will go right back," and
I went back on Thursday.
Q. How did you go?
A. By train.
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Q. What time did you reach Augusta Springs?
A. About 5 :00 o'clock.
Q. How did you get from tht> railroad station over to Mr.
Hayden's home that time?
A. The station agent called the taxi man and his wife took me
over there, and I asked the station agent if there was a notary in
Craigsville, and he said the taxi man's wife was a notary.
Q. Did you have the deeds with you then?
A. Yes, sir, Mr. Scott told me thev had to be signed before a
notary.
· ·
Q. Was the notary a man or a woman who went with von?
A. A woman.
Q. When you got to Mr. Cook's house, who was there?
A. Mrs. Cook came around the house, and met this
page 63 ~ woman and talking with her. The woman asked me
what papers I wanted signed and I told her, because I
thought she was going to sign them. I told her everything and
she never said a word, and Mrs. Cook came around the house and
met her at the front porch, and I went to see how Mr. Hayden
was and he was sitting in a chair, and I said: "James, I have
brought those deed back, because they have to be signed by a
notary," and I said: The taxi mans' wife is a notary and she is
down stairs, and if you want to sign them, I will call he'r up
here." He said : "Yes, call her up."
Q. Did he know you this time?
A. When I made myself known to him. He was sitting in a
chair, and would not know any one. So she came up with Mrs.
Cook, and after they came up she took out the deed to his home,
and she began reading it. She said : "Mr. Hayden, have you read
this deed over?" And he said : "Many times, that is the deed I
gave Mrs. Hayden and her daughter about a year ago, and I want
to sign that." So, Mrs. Cook said: "You cannot do that; yon
gave this deed to the lawyer." He said: "What lawyer?" Amt
i:.he would not answer. He said: "I want to know what lawyer;
I never gave my property to any lawyer. I want Mrs. Hayden
and her daughter· to have everything I have got." He said to
the Notary: "You can go; I don't want you; give me those deeds
and I will put them in my desk." He took the deeds and put
them in his desk and closed his desk, and said: "I don't want any
one to touch these until I get up in the morning, and Mrs. Hayden
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and I will go over them." After they had gone downpage 64 ~ stairs, he said: "Did you hear what Mrs. Cook said?
That I gave this property to a lawyer; I never gave my
property to a lawyer and I never saw him."
Mr. Curry: I object to the witness stating what Mr. Hayden
said, on the ground that he is here to testify. One witness cannot testify as to what some other witness told her.
The Court: The normal way would be for Mr. Hayden to
testify and Mrs. Hayden would corroborate his testimony.
A. ( witness continuing)
And he said : "I ·wish you would go down to Staunton in the
morning and have Mr. Burnett look over the record for fear these
Cooks put anything over on me while I was sick." I took the
deed down that he gave me for his home and showed it to Mr.
Burnett, and he said: "Mrs. Hayden, you go right back and have
Mr. Hayden call Mr. Glover, or go over to the Craigsville Bank
and have this deed signed and come back here and put it on rec<lrd." He read it over and saw it was dated on the .18th of July,
1941. Mrs. Cook said I could not get back before 5 :30, but he
"aid I could get back before 5 :30. He !;iaid : "Yes, you can ; take
the 11 :00 o'clock bus, and you can make it right now." I called
a taxi and I took the bus and got to Mr. Hayden's home around
noon. The front door was locked and I went to the back door
and got in, and I went upstairs, and I wanted to report to Mr.
Hayden what happened, and I went to his room and
page 65 ~ no one was there, and I went to his desk and my deeds
were gone, and I came downstairs and said to the ·colored maid: "Where is Mr. Hayden?" She said: "Mrs. Cook
told me to tell you. that he has gone to Washington and from
there to Florida, and he will not be back for a long time." I
knew that was not possible for he could not go without help, and
[ went to the telephone and they had disconnected the phone, and
I knew how to plug in, and I called my daughter in Washington
and told her what happened, and I called the Sheriff at Craigsville and explained what they had done; that they had taken all my
deeds. The Sheriff said he could not do anything and for me to
call the Constable, and I called him and he said he could not get
to Mr. Hayden's home before 4 :30, when I get through my work.
He came over and I explained everything to him, just as I have
told you. He said: "It is so late now I cannot do anything." I
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waited and the Cooks drove in and did not bring back Mr. Hayden;
and I said: "Where is Mr. Hayden?" Mrs. Cook said: "He
has gone to Keyser, W. Virginia." I went over and sat in the
living room and I sat there and it was getting dark, and Mr.
Cook came over and said: "Get out of this house as quickly as
you can." I thought I would die. I said: "This is Mr. Hayden's
house and I will not go until he tells me to leave." And I sat
there. He came in in an hour and said: "Are you still here?
Didn't I tell you to take your bag and get out." I went up
and locked myself in my room. I never had a bite to
page 66 ~ eat and I stayed there all night, and the next day I
stayed in Mr. Hayden's living room, and I did not know
what had happened to my deeds or to Mr. Hayden; and about
6 :30 they drove in with Mr. Hayden, and I said to Mrs. Cook:
"Let me have Mr. Hayden's bag." She said: "He did not have
any bag." I said : "You have it right there." She took it in
her own room and would not give it to me. He came upstairs
and I said : "Did you take my deeds out of your desk?" He said :
"I never went near them." I said: "Where have you been all
day yesterday and last 11ight ?" He said: "I don't know." I
said: "'Where did you stay?" He said: "I don't know. All I
know the Cooks drove me around Staunton for two or three hours
in the hot, burning sun, and tried to make me do something about
nothing, and I don't know where they took me." I said to Mr.
and Mrs. Cook: "Where are my deeds?" She said : "I don't
know anything about it, maybe the colored boy stole them. Let
us go into your room, maybe they are in there." I went with her
and we looked and in my overnight bag and no deeds there. We
came back into his room. She said : "Let us look in the wood
box," and the deeds were in the wood box and a piece of newspaper over them, and Mrs. Cook said: "If you had not found
them, you would say we stole them." I said: "I have been in
this room all day long and not a piece of paper, not even a match
in there." She said that Mr. Hayden threw them in
page 67 ~ there; that he had been crazy all year; that he threw his
watch and pen knife in the wood box. Mr. Hayden said:
"You lie, I never threw my watch or my pen knife in the wood
box." Mrs. Cook said: "You cannot have that room tonight; I
have a new boarder coming and you will have to get out." I
took the sheets off the bed and put them on a couch in Mr. Hay-
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dens' living room and I sat down ori the couch . About 10 :00 or
11 :00 Mr. Cook came in and said "You get out of here or I wil!
call the Sheriff." I said: "What for?" He said: "Get out."
At 1 :00 or 2 :00 o'clock he came in and said : "Didn't I tell you
to get out of here or I would call the Sheriff?" At 5 :00 he came
in and said: "The Sheriff is on his way; get out of here." I did
not tell Mr. Hayden because he was so awfully sick; and finally
I went to Mr. Hayden's room and burst out crying and I stayed
in there until the cook came with Mr. Hayden's breakfast. He
said: "Bring Mrs. Hayden her breakfast," and the cook would
not answer, and they would not bring me a thing to eat, and Mr.
Hayden wanted me to eat his breakfast, and he said: "You will
have to take a cup of coffee and a piece of toast. I said: "I am
not hungry and I got a glass and took half of a cup of coffee and
one piece of toast, and that was all I had that clay until late in
the afternoon they brought up a half of a piece of cantaloupe
and a glass of milk.
Then he told the Cooks he was going to
Washington with me, and Mr. Cook called the doctor over to
prevent Mr. Hayden coming with me, and the doctor would not
come; and he took him downstairs, and Mr. Hayden
page 68 ~ said : "I did not use your old dirty bath tub and I did
not leave any water flooding." He took Mr. Hayden
over to the garage where the trucks were and Mr. Hayden came
back upstairs and he said: "All right, I will go to vVashington with
you tomorrow." They tried to prevent him from coming, and
so when we were coming away, I went downstairs and Mr. Hayden
sent me to ask Mr. Cook if he would take us to the station. He
said: "I will take Mr. Hayden but I will not take you." He got
in the car at the front door and I had a cup of coffee in the kitchen. Mr. Hayden asked Mrs. Cook if she would not give me a
cup of coffee and a piece of toast and I gave her $5.00, and we
went outside and I got in the car and Mrs. Cook came on the
porch, and she said : "Your doctor is here and he does not want
you to leave. He said: "I am going and I will be back in a few
days." The station agent and Mr. Cook lifted him up in the
train; and that is my whole story, as true as if I were to die this
minute.
( Recess taken at this point for lunch)
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Mr. Curry: My understanding was that the object of taking
this evidence before your Honor at this time was on account of
Mr. Hayden's health; that they wanted to take his evidence for
fear something might happen o him and to preserve
page 69} his evidence, and that we were not going wholly into
this case. I am surprised and I think the evidence ought
to be confined to that.
Mr. Cochran: We thought we were going_ to take Mr. Hayden's evidence, and he is here to take it.
Mr. Robertson: I am asking that all of the evidence be taken
oratinus.
The Court: Mr. Cochran came to see me about this case and
asked me if I could hear it oratinus, and I told him that I could,
and I asked Mr. Cochran to get in touch with Mr. Curry and find
out if it was agreeable to him and I was advised it was agreeable,
and the question was not raised before me about taking only Mr.
Hayden's testimony.
Mr. Curry: In the Corporation Court Mr. Cochran wanted to
have an order of reference and it was understo·od that his evidence would be taken on the 9th.
Mr. Cochran. That was correct at that time, in order to preserve Mr. Hadens' evidence.
Mr. Curry: I agreed to that and so did your Honor, and I
thought when it was set for the 16th that the same arrangement
had been made.
Mr. Cochran: I asked Mr. Curry and he said it would suit
him on the 16th.
page 70}
The Court:: Mr. Curry did not get the same idea
that I did about it.
Mr. Curry: We are unprepared to go on with the case; we
have no witnesses summoned.
Mr. Taylor: I was in the Corporation Court and my understanding of it was the same as Mr. Curry's.
Mr. Cochran: We want to go on with the witnesses we have
here. We realize that the defendants will have to summon their
witnesses and their testimony can be taken at their convenience.
The Court : How long will it take for you to conclude with
such witnesses as you have here today in court?
Mr. Robertson: Today and tomorrow if they are cross examined. It has always been my idea that we were going on with
the witnesses that we have, and we will have to ask for an ad-
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journment until such day as it suits us, and Mr. Curry to ask
for an adjournment until such time as he needs.
The Court: You have requested me to hear the whole case
oratinua. I will be to do that if we can conclude before the
fourth Monday in January. I do not mean that it ought to be
concluded at that time, or that I am hurrying any one.
i.,age 71 ~ We will go on today and tomorrow and take a recess
untif such time as we can agree on.
Mr. Cochran: Mr. Crury, have you any objection to my exantining Mr. Tyler at this time, as he wants to ta_ke the 4 :00
o'clock bus?
Mr. Curry: No, sir.
(Mr. Tyler was examined at this point, but his evidence will
tollow in regular order, at the conclusion of the evidence of Mrs.
Katherine Hayden)
DIRECT EXAMINATION OF MRS. KATHERINE
HAYDEN RESUMED:
By Mr. Robertson :
Q. You were sworn this morning and are still testifying under
oath.
Mrs. Hayden, when you went to Mr. Haydens' home with the
notary and got up into Mr. Hayden's room and showed him the
deeds that you had brought there with you, what did he say and
do when you showed him the deeds?
A. He said he wanted to sign up and have them put on record.
Q. Did he express any surprise or indignation that you had
brought the deeds?
A. No, sir, he told me to bring them; that was his intention all
his fife to give us all the property that he possessed.
Q. I hand you a deed, marked on the back: "Augusta Springs,
Virginia. James R. Hayden to Katherine Hayden and
page 72 ~ Louise Hayden, Joint Tenants. Deed," and ask you if
that is the deed which Mr, and Mrs. Cook witnessed
that you mentioned in your testimony this morning?
A. Yes, sir, that is it.
Q. Did you see Mr. Hayden sign that deed?
A. Yes, sir.
·
Q. Did you see Mrs. Marshall Cook sign it?
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A. Yes, sir.
Q. Did you see Marshall Cook sign it?
A. Yes, sir, I did.
Q. I call your attention to the two signatures there of James
R. Hayden and ask you how it happens to have two signatures?
A. Mrs. Cook pointed out where he should sign and he signed
it up there. She told him he should have signed it down here,
and she held her finger on there until he signed it.
Q. What is this last signature down there (indicating) ?
A. James E. Scott.
Q. Do you know when that was put on there?
A. Yes, sir, around the 17th of July, 1942.
Q. Why did he put his signature on there?
A. They were having it before a notary. Mr. Roe was a
notary.
Q. I call your attention to the date of this deed, which is the
18th of July, and then it looks like the year 1941 had been written
over and 1942 substituted: What is the explanation c,
that?
page 73 ~
A. Mr. Roe did that and Mr. Scott was angry with
him and he sent an affidavit to prove that. It was Mr.
Roe who did that.
Q. When was the deed originally prepared?
A. On the 18th of July, ·1941.
Q. Why was it not signed on the 18th of July, 1941?
A. Mr. Scott asked him to read them over and be certain that
·everything was as Mr. Hayden wanted it.
· Q. I wish to introduce this deed and will ask that it be marked
Plaintiff's Exhibit No. 3.
Mrs. Hayden, is this the deed that you brought to Staunt.on to
show Mr. Harry Burnett after the Cooks had witnessed it and
beofore the notary had put his seal on it?
A. Yes, sir, it is.
Q. You have. mentioned this morning that Mr. Hayden sold
fo5, Florida property, about what time?
A. Some time the latter part of September or the first of Oc··
tober, 1941.
Q. Do you know how much he got for it?
A. Yes, sir, $10,500.00.
Q. Did he giYe you any of that money?
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A.' Not a cent.

- - - - . ---·~

_..._ . .

Q.Do you know what he did with that money?
A. He put it on deposit in the Hamilton Bank, and he had to
put a furnace in his building and the man would not do anything
about putting in the furnace until Mr. Hayden put down $1000.00,
and he had $9,500.00 remaining on deposit. He wantpage 74~ ed to pay $10,000.00 that he owed on the building where
he put in the furnace, and he went to the City Bank
where they made a loan of $50,000.00 and he wanted to pay this
money down to reduce the principal and the man would not accept it until the loan became due on the 2nd of May, 1942, so
he did not -pay any deposit on the note, and he went back to
Augusta Springs and I never saw him any more until I saw him
on the 3rd of July.
Q. The answer of defendants says that you got $8000.00 of
Mr. Hayden's money and made way with it?
A. I never got $8000.00 in my life; only what I explained this
morning.
Q. Do you know what became of the balance of the money
after he made the payment for the furnace?
A. Mr. Hayden said to me: "Do you know how much money
I have in bank?" I said: "James, I could not tell you! I don't
know. Can't you get your cancelled checks and bank statements?"
He said: "Mrs. Cook says they never came since the war started."
He said : "Will you go down or have Louise go down to the
bank and get my statements? I want to know how much money
I have on deposit." When I came home my daughter went to
the bank and the Vice-President told her that Mr. Hayden had
only $900.00 and something. Mr. Cochran has the statement.
Q. Who is the Vice-President?
A. Mr. Josiah Evans.
Q. Do you know what has become of Mr. Hayden's cancelled
checks?
page 75 ~
A. No, sir.
Q. Have you ever seen them?
A. Never. I asked Mrs. Cook. These people where he put
in the furnace were writing for a balance on account and claiming he had not paid them. I said to Mrs. Cook: "Couldn't you
give me the cancelled checks when he paid the balance of $1600.00
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on the furnace?" She said: "We have not got them; they have
never come since the war."
Q. Did you ever make any inquiry as to what had happened
to the cancelled checks ?
A. I asked and they said they never came; none of the bank
statements ever came.
Q. Do you know who paid the household expenses at Mr.
Haydens' home at the time the Cooks were living there?
A. I would not know about that.
Q. Has Mr. Hayden gained weight since he went to your house?
A. Almost 35 pounds.
Q. What is his mental condition today compared to his routine
life at your home?
Mr. Curry: I object to the question on the ground that I do
not think this witness is competent to compare the difference. She
can state what condition he was in then and what condition he is
in now.
page 76~
The Court: Ask Mrs. Hayden to explain Mr. Hayden's physical and mental condition in July and his
physical and mental condition now, as she has observed it from
day to day.
Mr. Robertson:
Q. Explain what Mr. Hayden's physical and mental condition
was when you got him to your apartment in July, 1942?
A. He did not know where he was. He could not talk. He
went to bed and lay in the bed for a whole week as if a dead man.
We gave hiin alcohol rubs and did everything we could. In about
a week he began to feel better. He did not know how to get to
the dining room or get anywhere.
Q. Did he stay in bed a whole week, or did he get better?
A. Yes, sir, he began getting better and to know where he was
and he knew all about Louise then and myself, and his mental
condition was getting better as he gained in weight.
Q. Coming on down through the passage of time until today,
how does his weight and ability to walk around compare today
as to what it was when he got to your home?
A. Much better; he goes with my daughter to the barber shop;
walks out to the car and comes m again and he is a whole lot
better.
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Q. How is his memory today as compared to what it was in
July. ?
A. It is much better and he does not rave around like he
used to for he used to be wondering:
"ls this Augusta
Springs? Is this Washington?" He does not do that
page 77 ~ any more.
Q. How is his memory today compared to what it
was before you left Washington?
A. With this excitement, that affects his condition today; otherwise, he is much better.
Q. In any conversation with you, at any time, anywhere, has
he ever recalled executing a deed to the Cooks?
A. He always says he never gave it to anybody and never intended to give it to anybody, except to myself and my daughter.
Q. Did he ever tell you he was paying the expenses there at
Augusta Springs?
A. He said he was paying Mrs. Cook and her husband $100.00
Mr. Curry: We object; that is hearsay evidence.
The Court: The objection is overruled:
Mr. Curry: Defendants, by counsel, except to the ruling of
the Court.
Mr. Robertson :
Q. Did he ever tell you whether he owed them money, or had
paid them for their services?
A. He said he had paid them for their services.
The Court: Ask her specifically between July and the present
time.
page 78 ~ Mr. Robertson: From the time you went there in July
down to the present time, has Mr. Hayden ever stated to
you whether he was boarding in the home of the Cooks, or that
they were caretakers for him in his home?
A. Mrs. Cook was his housekeeper and Mr. Cook looked after
the cattle and the farm and he was paying them this money for
their services, and he said he was good to them and gave them
presents.
A. I saw on his check book where he had given Mrs. Cook
$2000.00, and he said if he could get his cancelled checks he could
see what became of that.
Q. Did you ever ask him whether he wanted to give a gift to
the Cooks?
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A. He said he did not want to give a gift to the Cooks.
Q. Did he ever state he felt under any obligations to reward the
Cooks?
A. He said he had done more for them than he did for anybody
else.
ivlr. Curry: I object to all of this evidence and ask to have it
stricken out.
The Court : The objection is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling
on the grounds previously stated; that it is all hearsay evidence.
page 79 ~ Mr. Robertson:
Q. Have you ever seen that book before?
A. Yes, sir.
Q. What is it?
A. That is Mr. Hayden's check book.
Q: Whose writing is that ( indicating writing on the book) ?
A. Mr. Hayden's.
Q. What is written there?
. A. February 10, 1942, self $1000.00, Mrs. M. Cook $2000.00.
Q. Did you turn this check book over to Colonel Cochran?
A. Yes, sir.
Q. Where did you find it?
A. In Mr. Hayden's bag or his pocket; it was in his belongings.
Q. I wish to introduce this book, and have marked it Plaintiff's Exhibit No. 4.
Q. When you were at Augusta Springs, on either visit in July,
did you find any time to go through Mr. Hayden's papers and
things in his room there, to clear it out and search for papers ?
A. I was not searching. He said: 'I wish you would get rid
of all these magazines and papers that have accumulated in my
dresser. drawers and my desk; they are all valueless, and I wish you
would throw them out."
Q. Have you relations with Mr. James Hayden ever been anything other than the normal relations between a sister-in-law and
brother-in-law, who had an affectionate relation to each
other?
page 80 ~ A. Yes, sir, he was just a stranger to me.
Q. Do you know what I mean when I say a kept
woman?
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A. Never in the world; he never gave me a dollar of his money,
only what I mentioned this morning.
Q. Have you ever had sexual relations with him?
A. Never.
Q. Have you ever been a kept woman by anybody?
A. Never in the world; I had my own husband until he died,
and everybody in vV ashington, in my apartment, and in the church
and everywhere can testify as to my character.
CROSS EXAMINATION
By Mr. Curry:
Q. What time was it that Mr. Hyaden went with you to 'v\Tashington, what day?
A. I think the 14th of July, 1942. I think it was the 14th; it
was on Tuesday.
Q. Then, you have stated that he remained in bed practically
in a comatose state for a week ?
A. Yes, sir.
.
Q. More than a week, or a week?
A. Just about a week; he might have sat up in bed to eat and
hear something, but would not get out of the bed.
Q. Did you state that his mind was off and he did not know
where he was?
A. After a week.
Q. He did not know anything during that week.
A. Hardly anything.
Q. He was · not able to get about and in bed all the
time?
page81 t A. Sometimes he would get up and we would help
him to the living room and he would lay on the couch.
Q. Diel he go to the table for his meals?
A. No, sir.
Q. You have offered a deed in evidence, dated on the 18th day
of July, 1942, was he in a comatose state when he executed that
deed?
A. He was sitting on the couch in the living room.
Q. He was not able to go about, but he made this deed to you
on the 18th of July, 1942?
·k No, sir, July, 1941.
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Q. It was acknowledged by the notary on that date?
A. Signed by the notary.
Q. That is the date of the deed?
A. The notary changed the one to a two, and he has the affidavit where he did it.
Q. Were you present when he acknowledged it?
A. Yes, sir.
Q. That acknowledgment shows he acknowledged it on the 18th
day of July, 1942, and that is the date of the deed: You are undertaking to change and vary this deed ?
Mr. Robertson: The question is object to. Counsel cannot get
into an argument with the witness.
Mr. Curry: I ask to have her evidence stricken out and any explanatio~ she made about it.
page 82 ~ The Court : The motion is overruled.
Mr. Curry : Defendants, by counsel, except to the
Court's ruling.
Q. You say you were present when the deed was acknowledged?
A. Yes, sir..
Q. Was Mr. Hayden present?
A. Yes, sir, he was sitting on the couch.
Q. That was .during the week after he got back to Washington?
A. Yes, sir.
Q. While reported ill and he did not know what he was doing?
A. He was for three or four days; he never left the bed. His
mind was clear that day and the day before when he got out of
bed and sat on the couch and got some fresh air. Those men can
testify; they were there.
Q. · In your explanation you claimed that this deed was really
written in 1941?
A. Yes, sir, it was.
Q. In whose possession was it from 1941 until 1942?
A. In my possession.
Q. Why didn't you have him acknowledge it?
A. Just because I did not do it.
Q. You employed one of the ablest attorneys in Washington
· as your own attorney?
A. Mr. Hayden took down his own deeds and told Mr. Scott
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to copy those deeds and make them out to myself and my daughter, as he wanted all his real estate and everything he possessed
turned over to us.
Q. And Scott, the colored lawyer, wrote it?
page ,,83 ~ A. Yes, sir.
Q. Your lawyer did not write it?
A. He has taken care of Mr. Hayden's property for 10 or 12
years, and he has a lot of confidence in him, and he is a very respected man.
Q. You knew this deed, if made in 1941, it could not be put
on record without the acknowledgment of a notary?
A. Yes, sir.
Q. And you still held it for a whole year?
A. Yes, sir.
Q. Why, at the end of the year, why did you have it acknowledged?
A. I thought it was about time when he asked me to bring them
up and have it done.
Q. You took the deed to Mr. Burnett in July, 1942?
A. Yes, sir.
Q. Be for~ you went to Washington?
· A. That was when I came up the second time.
Q. Before you took Mr. Hayden to Washingto~?
A. Yes, sir.
Q. And they would not record it?
A. No, sir, he told me to go to Mr. Glover and have him witness that as a notary, Mr. Glover at the Craigsville Bank.
Q. Had not Mr. Hayden the day before that refused to sign
such a deed before you went to Mr. Glover?
A. I did not go to Mr. Glover, beca.use when I got back to tell
Mr. Hayden what Mr. Burnett said-to go to Mr.
page 84 ~Glover, as soon as I got back to Augusta Springs and
explain it to Mr. Hayden what he had said. I said: "I
cannot get back before 5 :30." He said : "You can take the 11 :00
o'clock bus and get back around noon," and when I got back to explain it to Mr. Hayden, he was not there. My other deeds that
he put in his desk, they were gone, and that day was on Friday.
I think that was the 10th of July, and I got back and went upstairs to tell Mr. Hayden what Mr. Burnett had said, and he was
not there. He was gone out ,of his sick bed, and I went to his desk
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and my deeds were gone; and I came down stairs and said to the
colored maid: "Where is Mr. Hayden?" She said: "Mrs. Cook
told me to tell he has gone to \Vashington and from there he is
going to Florida."
Q. You went all over that this morning?
A. Yes, sir.
Q. Mr. Hayden was not there when you came back from Mr.
Burnett's?
A. No, sir, he was not.
Q. Did you tell him what Mr. Burnett said to you? You said
this morning that he did come later?
A. They took him away that morning and kept him away all
that night and until 7 :30 the next day.
Q. When you saw him, did you tell him ,,vhat Mr. Burnett
said?
A. No, sir, I did not; he was too sick and hardly able to stand
up.
Q. Don't you know he is a very intelligent man and
page 85 ~reads the newspapers regularly and was well up on the
news?
A. He never reads the paper and could not tell one letter from
another, like The Star and the Post, and that was all he could see:
Q. You deny that he could read the daily papers?
A. No, sir, he never read it daily paper in our house; myself
or my daughter read him all the news.
Q. Mr. Hayden has lived up here since 1928, I understand:
How many times have you visited him there?
A. Three times.
Q. Did your daughter ever visit there?
A. My daughter came once or twice; I don't know which.
Q. And you visited there twice?
A. I was there two years ago, and twice in July, 1942.
Q. When was the other time?
A. The latter part of September, 1941.
Q. That is the time you went to Mr. Patterson's?
A. I never went to Mr. Patterson's.
Q. You said you visited him at Mr .. Patterson's.
A. That was years before my husband died.
Q. When did your husband die?
A. September 26, 1914.
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Q.

Where did he die?
In Omaha, Nebraska.
Q. You were living there then?
A. No, sir.
Q. Didn't he die in Washington?
A. V\f e came to Washington, to a lower altitude, where
page 86 ~the doctor sent him thinking it might help his pernicious
anameia, and he was under the care of Dr. Stirling
Ruffin.
Q. I presumed he had died in \Vashington?
A. He died in Omaha. Here is my Bible ; that will show you.
Q. ~Then did you first meet Mr. and Mrs. Marshall Co(.:\?
A. Around the latter part of September, 1941.
Q. How did you happen to go there then?
A. Mr. Hayden was down at my house, and he wanted myself
and daughter to come up. He said: ''Mrs. Cook's boarders havt
gone out of the spare room." It was very warm in \i\.'ashington,
and I went up there then.
Q. Do you claim to have this deed that you have offered m
evidence?
A. Yes, sir; it was made July 18, 1941.
Q. In September, 1941, you visited him up there?
A. Yes, sir.
Q. You and your daughter?
A. My daughter did not go.
Q. You had this deed in your possession at that time?
A. I never wanted him to bother him; and he said he would
always look after it. We had never asked him for any money
or any property.
Q. Mr. Hayden was a man you could not force to do anything; a strong minded, wilful man, and always has been?
A. We never asked him to do anything. Anything he did for
us was his own free will.
Q. He had made this deed of his own free will in 1941, and
you kept it in your possession until the next year ?
page 87 ~ A. Yes, sir.
Q. Although you were up there in September, you
did not say anything about the acknowledgment?
A. No, sir.
Q. And you never tried to have it acknowledged?

A.
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Q.

No, sir, we never did.
You knew it could not be recorded without the acknowledg-

ment?
A. Yes, sir, I knew that.
Q. What was your idea when you went back and took these
deeds in July, 1942 Was it not to have them acknowledged?
A. I took them up and showed them to him that he should
acknowledge them and take out this insurance that my real estate
broker said he should do.
Q. What you went for was for the purpose of getting him to
execute the deeds properly?
A. I went when the attorney said they had to be signed before
a notary ; I went back and took those up then.
Q. In July you went twice?
A. Yes, sir.
Q. What was the first date?
A. The 3rd of July.
Q. And you were there on the 4th?
A. On the 3, 4, 5 and 6.
Q. How long were you there?
A. I went on the 3rd and stayed the 4, 5, and 6, and went
home on the 7th.
Q. You had the deeds with you then?
page 88 ~ A. Yes, sir.
Q. On your first trip, did you bring them in to Mr.
Burnett?
A. No, sir.
Q. Why not?·
A. I only went to ask him about the insurance. I never thought
of anything else. My broker said he- should be told about it.
Q. \Vhen you went back to Washington you took the deeds
with you?
A. Yes, sir.
Q. And the following week you brought them back for the
purpose of having him acknowledge them?
A. Yes, sir.
Q. So you could have them recorded?
A. Yes, sir.
Q. Who gave you the advice to do that?
·A. The attorney.
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Q. You had been advising with an attorney all the time?
Didn't Scott tell you that the deed, written in 1941, must be
acknowledged before it could be recorded?
A. Yes, sir.
Q. And told you the importance of having your deeds recorded?
A. He told me to take them back and have them signed before
a notary before you could record them.
Q. He told you that in 1941 ?
A. No, sir, in 1942 when I went back to Washington.
Q. When did this lawyer tell you that, in July, on the first
or second trip that you made up here-when
page 89 ~did he tell you you must ·ha·ve them acknowledged?
A. On the 2nd trip.
Q. And that is why you came?
A. Yes, sir.
Q. Under his advice?
A. Yes, sir.
Q. Do you know where your daughter was on July 11, 1942?
A. She was at home in Washington.
Q. You heard Mr. Tyler testify this morning. He said your
daughter went up there and got him to write a deed ·for Mr. Hayden's property there ( Keyser, vV. Va.), and he came down there
(Washington, D. C.) and found that Scott had already written
the deed for the West Virginia property?
A. Yes, sir.
Q. Mr. Scott had already written that deed when Mr. Tyler
came there?
A. Yes, sir.
Q. He said that the deed that Mr. Scott had written was all
right, and Mr. Scott, at the same time, wrote deeds for other
properties ?
A. Yes, sir.
Q. What properties did he write deeds to you and your daughter for?
A. To the Crows Nest.
Q. Where is that?
A. Stafford County, Virginia.
Q. What is the character of that property?
A. Farm land.
Q. How many acres was it?
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page 90 ~ A.

I have forgotten.
Q. Do you know anything about its value?
A. I could not tell you the value; it varies from time to time.
Q. What other property did he deed you?
A. The Keyser, W. Va., property.
Q. What other deeds?
A. The Cooks took those deeds and rubbed those names off
and destroyed the deeds and they could not be recorded. H_e took
a pencil and on Sunday morning, which was the 12th of July; they
were the ones that were taken away and kept away for two days.
He said: "I want those deeds and I want to rub my name off of
it," and he took the deeds and rubbed holes in the deeds.
Q. You are answering something I have not asked you. I
asked you to give me all the deeds that Mr. Scott wrote: You said
the deed for the Keyser, W. Va., property, for Crows Nest and for
the Augusta Springs property?
A. Yes, sir.
Q. And for what other property?
A. Luna Park in Virginia, farm land near Alexandria.
Q. In Fairfax County?
A. I guess that is where it is.
Q. What property had he in Luna Park?
A. I don't know how many arces, and a couple of houses.
Q. Was it farm land?
·
A. Almost city property; it does not produce anypage 91 ~thing; a great big hole where you put up houses. He
had some houses occupied there.
Q. What is the value of it?
A. I could not tell you.
Q. At the same time did Scott write a deed for the apartment
house?
A. Yes, sir.
Q. For you and your daughter?
A. To my daughter.
Q. What is the value of that property?
A. I could not tell you. It rents for a large sum maybe, I don't
know.
Q. You have been owning it for sorpe time?
A. No, sir, I never had anything to do with it; only my daughter and her uncle.
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Q. All of the deeds have been executed and recorded since Mr.
Hayden has been with you, since July 14th?
A. Yes, sir.
Q. Haven't you been nagging at this man to get him to convey his properties to you for a. long time?
A. I never asked, nor my daughter ever asked him for a bit
of his property, or any of his money.
Q. Mr. Hayden showed a cancelled check of $8000.00 that he
gave you from his Florida property?
A. Never in the world.
Q. You. deny he gave you any such check?
A: He had a note from a man in Florida that bought a piece
of property from him and this man gave him the note
maybe ten years or more ago, and Mr. Hayden kept
page 92 ~writing on the interest until it went up, and the man
never paid a cent.
Q. Did he give that note to you?
A. No, sir.
Q. You deny that he has ever given you any money to maintain and support you, except what you have stated in your examination in ·chief?
A. I had plenty of funds of my own; he never supported me
or my daughter. The only thing he ever did he sent us a turkey
and ham for Thanksgiving and Christmas, and that is all he sent,
and Mrs. Cook bought it and sent it down for him.
Q. When he sold the lambs and sheep did you receive· the
money?
A. He never game me a dollar for his sheep or lambs in the
world.
Q. He never gave you a dollar, except the $200.00, and the
$200.00 you took out to Columbus, Wisconsin.
A. No, sir.
Q. And all the property he has been given to you since he has
been livirig with you at your house?
A. He was not living at our house when he ga\'e it to us; he
was living at Augusta Springs; he has only been living at my
house since July, 1942.
Q. When you went to the Cook place, you got off the train
at Augusta Springs?
A. No, sir, at Craigsville.
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On the 3rd of July, 1942?
A. Yes, sir.
Q. And then you went back up there?
page 93
A. Yes, sir.
Q. The next time did you get off at the same place?
A. Yes, sir.
Q. When you got up there the first time, didn't you meet Mr.
Hayden in the ·hall at Augusta Springs at his home, on the 3rd of
July?
A. He was not there; nobody in the house at all; and I went
upstairs and hollered and no one answered, and I sat on the front
porch until Mr. and Mrs. Cook drove in about 6 :30.
Q. I asked you this: When you got up there the first time,
didn't you meet Mr. Hayden in the hall at Augusta Springs at his
home, on the 3rd of July? The first time you went there was the
3rd of July?
A. Yes, sir.
Q. You drove up there in a cab?
A. The taxi man took me over.
Q. When you got up there, you did not see Mr. Hayden?
A. No, sir.
Q. What is it you have stated about you could not find him?
A. I did not go into his bed room. I went to his living room,
and I kept saying: "Is anybody in the house?" And nobody answered.
Q. Were there any servants about?
A. Nobody around and I sat on· the porch down stairs until
Mr. and Mrs. Cook drove in.
Q. Mrs. Cook went up and got Mr. Hayden?
page 94 ~ A. Yes, sir.
Q. Didn't you rush up to him and kiss him and call
him darling ?
A. I said, "James," and I kissed him on the cheek.
Q. And you did not use affectionate words?
A. I never in the· world would do that, because the Haydens
never stand for that.
Q. Men will stand for most anything from a woman?
A. I knew the family too well ; I knew his other brothers and
they were alike. /
Q. Didn't you go \1P there and stay in his room?

Q.
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A. I stayed in his living room. He has a big large living room,
and he sat in a rocking chair by the window.
Q. Didn't he, after you were there, try to avoid you after that?
Didn't he shut himself up in his room?
A. He sat until he had a little dinner and then he went to bed.
Q. Didn't he shut himself up in the room and you could not
find him?
A. I never saw him hide himself away in the room. I did not
go into his room; he went to bed; and I went to the room Mrs.
Cook gave me at the other end of the hall.
Q. When you got to Mr. Hayden's place was he not burning up
a lot of truck he had iri his room?
A. He told me of the magazines and old things molding in the
bottom of his dresser drawers and asked me to throw them
out.
page 95 ~ Q. Was he burning them?
A. He was in the bed.
Q. Was that the first time or the second time?
A. The first time he was so sick and in bed and he did not hear
me when I called, and Mrs. Cook brought him down in his bath
robe.
Q. You claim he did not know you?
A. He said: "Who are you?" I said: "Mrs. Lawrence Hayden." He said : "Where do you live ?" I said : "Washington."
He said: "I have not been to Washington; I have not been there."
Q. Was any one present, except yourself when he. was making
these statements?
A. No, sir.
Q. When you meet him in the hall and you kissed him on th«;!
cheek, did he know you?
A. No, he did not know who I was then.
Q. How do you know?
A. He did not know his niece when he came in my house and
she burst out crying at the condition he was in, and when she went
out, he said : "Who was that ?
Q. That was after he came to Washington?
A. Yes, sir.
Q. That was the week when he wa9 in a comatose state?
A. He never got out of bed for three days, and the rest of
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the time he would try to come into the living room but lay down
on the couch .
. ·Q. Yet, atthough he was in that condition, you had him exP.cute and deliver these deeds that you exhibited here?
page 96 } A. Dr. Ruffin said he was feeling pretty good that
day.
Q. During that week he made and delivered this deed, on July
18, 1942 ? And also other deeds ?
A. All the others were made in 1941.
Q. They were executed and delivered and acknowledged on
July 18, 1942?
A. Whatever the date is on there.
Q. Were not they the same date as this deed?
A. All the same date.
Q. And they were executed .that week?
A. The latter part of that week, on July 18th.
Q. They were all acknowledged at the same time?
A. Yes, sir.
Q. At that time he was practically in a comatose state?
A. Not those days, three or four days after he came down. He
was sick for a week, but laying on the couch.
Q. What day did you get there?
· A. On the 14.
Q. You got there on the 15th?
A. We got there on the 14th,. and I got a man to carry him up
to the freight elevator when we got to Washington.
Q. And on the 18th all those deeds were acknowledged for
. recordation?
A. Yes, sir.
Q. Don't you know that Mr. Hayden was fond of the Cook, 71
A. I could not tell you anything about their home life. because
I was only there those three times.
page 97 } Q. How was it the first time?
A. I was only there one night.
Q. Was he not apparently happy there?
A. All he did was to go down and eat his meals and go back
to his room and he never mentioned it and never said a word.
Q. Were not the Cooks as attentive to him as they could be?
A. I don't know.
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Q. Didn't he tell you that-that they were attentive and nice
to him?
A. He never mentioned anything about their attention or anything in the home, not a word.
Q. The first time you were there was not it apparent that he
wa> getting along all right, in September, 1941?
A. Yes, sir, he was pretty good then. He could come to \.Yashington by himself.
Q.. Didn't he say he was getting along all right and was content?
A. He never said whether he was contented or discontentel
Q. He never said anythiDg to you favorable to the Cooks?
A. Not a word.
Q. And not a word dis favorable to them?
A. No, sir, he never mentioned their name, I don't believe.
Q. Is it not true that ordinarily he did not discuss his business
transactions with you?
A. I don't see why he should.
Q. And he did not?
A. No, sir, he talked with my daughter; I had nothpage 98 Hng to do with it.
Q. And you claim you did not try to influence him
in any way to make these deeds?
A. Never in the world.
Q. When at the Cooks didn't you phone to your daughter, or
her attorney, that you would stay until the deeds were signed up?
A. I phoned the deeds were taken out of his desk and he was
not there.
Q. Didn't you say you were going to stay there until they were
executed?
A. Never in the world.
Q. You went for the purpose of having them .execut~d.
A. I went up there with the purpose of doing it from Mr. Scott.
Q. Mr. Scott said you ought to have it done, and you went
back and stayed until the 14th?
A. Yes, sir.
Q. And you went for the purpose of having them properly
executed and delivered?
A. Yes, sir.
Q. And they were not executed and delivered in that form
until after he went back to Washington?
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A.

Q.

No, sir.
You claim Mr. Cook wanted to rub his name off of some-

thing?
A. Yes, sir. Sunday morning, the 12th of July.
Q. What was his name on that he wanted to rub off?
page 99 ~ A. Mr. Hayden said to get out these insurance papers;
that he would have the Cooks witness his signature, so
we could put the insurance on his property, and ·Mr. Cook was not
in the room.
Q. That was on the insurance memoranda ?
A. This was on these deeds where their name appears this
morning.
Q. You testified this morning that Cook probabably did not
know what he was signing; that it was a blank paper?
A. It was these deeds and I did not intend to have them for
the deeds. I wanted to get the insurance on the property and my
daughter wanted to get it on the building and she could not get
it on the building.
·
·
Q. Didn't you say this morning, in your examination in chief,
:vou did not intend him to witness the deed, but for the purpose
of getting the insurance?
A. It was at first, and when Mr. Hayden said: "Did you put
those deeds on record that I gave you and Louise a year ago, I
said I could not because they were not witnessed by a notary.
Q. When did you tell' him that. the first time or the second
'time?
A. The second time.
Q. When you told him that, what did he say?
A. He said: "I want to sign those deeds and that was when
T. took the notary. That maybe was the first time; I don't remember wh@ther tbe first or the second time.
Q. He told you that, but he did not do it and he did
page 100 ~not sign the deeds until he got to vVashington ?
A. Yes, sir, before the notary.
Q. Mrs. Elliott, you met her?
A. She drove me to Mr. Hayden's house.
Q. When she got there, she would not take the acknowledgment; and is it not a fact that she would not take it because he
· had not signed the deeds?
A. No, sir.
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Q.
ton?
A.

And he did not sign the de~ds until he got up to Washing-

Yes, sir, that is right.
This deed you have offered in evidence, did not Mrs. Cook
take that deed and read some of it and did not she· say to Mr.
Harden: "Why, you have already deeded this property to us. How
can you make another deed?" Didn't you hear her say that?
A. She said he had deeded it to the lawyer; and Mr. Hayden
said : "Are you crazy? What lawyer did I deed my pro.perty to?"
And she would not tell him; and he said: "I never deeded my
property to anybody, only to Mrs. Hayden and her daughter."
Q. Who said that he had deeded it to a lawyer?
A. Mrs. Cook said that; and Mr. Haydea took the deeds away
and told the notary· she could go.
Q. Didn't you grab the other deeds out of Mrs. Coo\<'s hands?
A. That was the only cleecl that was taken out.
Q. Didn't the notary begin to read the deed to Mr. Hayden,
and didn't you take the deeds away from her?
page 101 ~ A. She started to read and read maybe two lines, and
she said: "Mr. Hayden, have you read this over?" He
said: "Many times; I know all about it, and I gave those deeds to
my niece and her mother of my own free will." And Mrs. Coo.k
said: "Yott cannot do that; you gave the deed to the lawyer"; and
he' said: "You are crazy. I never gave a deed to a lawyer in my
life."
Q. Are you not mistaken? Did not she say: "You had a lawyer to write a deed to us?"
A. No, sir, she said: "You gave that deed to a lawyer." And
he kept saying: "What lawyer?" And she would not answer.
Q. Did you see Walter ·Goodrich and Lizzie Wright there?
A. I never saw anybody in Mrs. Cook's house, only two girls
who were working there as maids, and I never spoke to them
when Mr. Cook ordered me out of the house.
Q. You never saw Lizzie Wright?
A. Not that I know of, two girls in the house.
Q. White or colored?
A. White girls, and no lights in mjr room, and I rapped on
the door and one of the girls put a light in my room.
Q. You did not see the colored cook?
A. Yes, I saw the cook; I do not know her narpe.

Q.
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Q. Did you see the colored man there?
A. Colored men were out painting, but I do not know who
they were.
Q. He apparently was painting there at the time you made the
long distance call to Washington?
page 102 ~ A. Two were painting on the house and out around
the house.
Q. You saw him there?
A. He was there on the ladder.
Q. Did you meet Mrs. Huffman?
A. I don't know anything about her.
Q. Didn't you use abusive language to Mrs. Cook in the presence of Mrs. Huffman? ·
A. I never used an unkind word and I brought her gifts, and
when I came the second time I brought her sugar, and when I
was going away, I gave her $5.00, and I never said an unkind
word to her.
Q. Was that the last trip you made in July that you gave her
the $5.00?
i.\. Yes, sir, I gave it to her in the kitchen, when Mr. Hayden asked her to give me a cup of coffee, and she gave me a cup
of coffee and a piece of toast in the kitchen, and I gave her $5.00
out in the kitchen.
·
Q. Is it not a fact that you made these little presents because
you thought she had been doing her duty to this old man?
A. I did it out of kindness on my own part. I gave her a
p~ir of silk hose, and a beauty kit and I gave it· for kindness.
Q. Because she had not been kind to you?
A. She ·was kind to me on the first visit.
Q. But you did not give the presents until the second time?
A. I gave her a pait ·of silk hose and the beauty kit on my first
visit.
page 103 ~ Q. Did you and your daughter ever go to see Mr.
Hayden while he lived at Augusta Springs?
A. Not regular.ly.
Q. Did she ever visit him?
: A.· She went ·up .there once or twice about an automobile license.
Q. You have introduced here with your evidence a memoran-
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dum, which I hand you, where did you get this (handing wi~;:~
ness Plaintiff's Exhibit No. 4)?
, ..
A. In Mr. Hayden's bag or his clothes when he came to my·
house. It was in his pocket and we were sending his suit to the
cleaners and found it there.
Q. You found it after he went home with you on· the 14th of
July of this year?
A. Yes, sir.
Q. Who made this memorandum?
A. Mr. Hayden; it is his hand-writing
Q. You do not know anything about it? All you know is what
you saw on this paper?
A. Yes, sir.
Q. You do not know what that represents? Only what you
saw on that paper?
A. That is all I know. If I got his cancelled checks, you would
know everything. As long as you cannot get the cancelled checksQ. Didn't you get all the cancelled checks when up there?
A. I never got a cancelled check or a bank statement.
Q. Didn't you burn up practically every paper that
page 104 ~you found in his room?
A. Nothing that was worth anything, old magazines
and newspapers and old stubs that had been there for 20 years.
Q. Was there a fire place in his room?
A. A little stove and a wood box. right there.
Q. You said you found several of the deeds in the wood box up
there?·
A. Yes, sir
Q. What were those deeds for?
A. Mr. Cochran has those deeds.
Q. We ask for those deeds.
Mr. Robertson : \Ve will produce them at the proper time.
Mr. Curry: We think that this is the proper time to introduce them.
Mr. Robertson: We call for the cancelled checks and bank statements that the Cooks have.
I will now offer in evidence the deeds called for: I offer in
evidence a deed from James R. Havden to Louise Hayden, dated
August 15, 1939, conveying lot 29 in John R. Condon's subdivision, a part of original lot No. 11, in Square 525, as per plat
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recorded in the office of the Surveyor for the District of Columbia,
in Liber 11, at folio 127, the deed being recorded in Liber No.
7379, at Folio 329 one of the Land Records for the District of
Columbia, and I ask that it be marked Plaintiff's Exhibit No. 5;
and I state to the Court that I am going to explain this
.
page 1OS ~deed through the witness, James E. Scott.
I offer in evidence a deed from James R. Hayden to
Katherine Hayden and Louise Hayden, Joint Tenants, dated
June 18, 1923, marked void in pencil, conveying right of way, 30
feet wide through the said "Sellwood" property, which deed I
ask be marked Plaintiff's Exhibit No. 6. I will explain that deed
later to the Court through a proper witness.
I offer in evidence another deed, dated July 18, 1941, from
James R. Hayden to Mrs. Katherine Hayden and her daughter,
Miss Louise Hayden, conveying the "Alkire Orchard" property;
and I ask that that deed be marked Plaintiff's Exhibit No. 7.
I off.er in evidence another deed, dated July 18, 1942, from
James R. Hayden to Mrs. Katherine Hayden and her daughter,
Miss Louise Hayden, conveying the "Allkire Orchard". property.
the deed being acknowledged on the 18th day of July, 1942, and
the deed apparently is unrecorded, and I ask that it be marked
Plaintiff's Exhibit No. 8.
I offer in evidence deed, dated July 18, 1942, from James R.
Hayden to Mrs. Katherine Kayden and her daughter, Miss Louise
Hayden, conveying land in Arlington County, near Four Mile
Run, the deed being acknowledged July 18, 1942, and recorded in
Deed Book No. 587, page 552, on July 21, 1942; and ask that it
·be marked Plaintiff's Exhibit No. 9.
page 106 ~ I offer in evidence a deed, dated July 18, 1942, from
James R. Hayden to Mrs. Katherine Hayden and ·her
daughter, Miss Louise Hayden, conveying the "Crow's Nest" propertv in Stafford County, Virginia, the deed being acknowledged on
July 18, 1942, and recorded in Deed Book 48, page 221, on July
24, 1942; and I ask it be marked Plaintiff's Exhibit No. 10.
Mr.
Q.
1942?
A.
Q.

Curry-resuming Cross Examination of Mrs. Hayden:
All .of these deeds were acknowledged on the 18th of July,
Yes, sir; all ·made -on the 18th of July, 1941.
But acknowledged on the 18th of July, 1942?
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A.

Yes, sir.
Q. Now as to the West Virginia property that was not made
in 1941?
A. It was made but the Cooks rubbed their names off and destroyed the deed, and it had to be re-made, because it could not
be put on record. They tore the paper.
Q. This deed conveying the Keyser property?
A. There was one made in 1941, the same date as the Augusta
Springs deed and all the others, and these two deeds had been taken
away, the one for the Crow's Nest and the Keyser property, and
Mr: Cook came up Sunday morning, the 12th, and demanded those
<leeds; and he said: "I want to rub our names off those deeds," and
he started in and rubbed those deeds and tore them so they had to
be re-made before they could be put on record.
page 107 ~ Q. This is the one you refer to ( handing witness
deed marked Plaintiff's Exhibit No. 7)?
A. This is the deed that was rubbed out and could not be put
on record; that was done on the date of July 12, 1942.
Q. This deed of July 18, 1941 to you and you daughter, you
have testified that their names were rubbed out here. In pencil
on this deed is written "Cook & wife rubed out, July 12, 1942":
Who put that on there?
A. Mr. Hayden after Cook came to his room and demanded
those deeds and his son was with him, and ·he .got a pencil and rubbed his name ·and ·his wife's name off the deeds, and they could
not be put on record.
Q. And Mr. Hayden wrote that pencil memorandum on the
deed himself ?
A. Yes, sir.
The Court: I have understood Mrs. Hayden to testify that in
1941 Mr. James R. Hayden handed her four .unexecuted deeds:
One to the Keyser, W. Va. property ;
One to the Apartment House in Washington;
One to the Augusta Springs property;
One to the Crow's Nest property in Stafford County.
That he left the next day for Florida arid they re~ained in her
custody for a year, and I never heard anything about the Arlington
property until these deeds were put in. Some of those deeds were
actually acknowledged and signed in -the City of Washington on
July 18, 1942.
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page 108}

Mr. Robertson: I had intended to explain all these
deeds through my witness, James E. Scott, when I put
him on the stand.
Mr. Taylor: I think it is in evidence that all the deeds that were
in Augusta Springs were executed in Washington on the 18th of
July, 1942. The witness says that this is true; that all were executed in \i\'ashington at the same time, except the Keyser, \\T. Va.,
deed was not because Mr. Tyler had to make that out.
The ·witness: That was desttroyed too and could not be put on
record; that was the 19th, maybe a little later. If you get the Key·
ser deed you will see.
Mr. Taylor: That is the same deed.
The Court: Mr. Tyler said he had drawn a deed and when he
got to Washington he found Mr. Scott had drawn a deed that was
all right, and he so informed the Haydens, and the deed he drew
was not used.
Mr. Curry to the \i\Titness:
Q. The deed to the orchard property, Mr Tyler said that that
deed had been recorded : Is not that a mistake?
A. I did not hear what his testimony was.
Mr. Curry: I suppose it can be stipulated here that all of these
deeds were acknowledged on the 18th day of July, 1942?
page 109} Mr. Robertson: \h/ e agree that the dates as shown on
the deeds is the date of the acknowledgment.
Mr. Robertson: Your Honor, we would like to p1~olong the case
until Friday and bring in some witness from away?
The Court: Without objection on the part of counsel for the
defendants, I will sit tomorrow and Friday in this case. This is
just for the purpose of taking the testimony of .Plaintiff's witnesses.
( At this point adjournment was taken until December 17, 1942,
at 10:00 A. M.)
December 17, 1942.
CROSS EXAMINATIO.N·OF MRS. HAYDEN RESUMED.

By Mr. Curry :
Q. Have you that Bible this morning?
A. No, sir, I have not.
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Q. I want to see it.
A. ( Mrs. Hayden is excused to go to her hotel for the Bible
and return? with it)
Q. I understood you to say yesterday that all the names and
dates in this Bible were written by you: Is that correct?
A. Yes, sir.
Q. When did you purchase the Bible?
page 110~ A. About 1900.
Q. You purchased it yourself?
A. Yes, sir, maybe a little later.
Q. Where did you get your information about the death of
Mr. Hayden's father?
A. My husband had to get it on account of some business.
Q. You did not know him probably?
A. · No, sir.
Q. The date of your marriage, according to this Bible record,
is December 26, 1899?
A. Yes, sir.
Q. The Bible seems to have been issued on September 1, 1899:
You bought and owned the Bible yourself?
A. I bought it myself.
Q. Is your daughter's name and age in here?
A. Yes, sir. Louise Josephine born December 21, 1901.
Q. And all these entries were made by you?
A. Yes, sir.
Q. You have stated in your examination in chief that Mr. Hayden, the feeble and venerable old gentleman here, for a long time
has stated that he was going to give you and your daughter all of
his estate?
A. Yes, sir.
Q. He had quite a large estate, did he not?
A. You have the deeds to all the pieces of property he owns. ,
Q. He owns property worth much over $100,000.00?
A. I do not know anything about the value of it.
Q. You claim you do not know anything about the value of
the properties ?
page 111 ~ A. No, I never asked.
Q. You never made any inquiry about that?
A. Never.
· Q:'·.. You did, however, go to see him twice in July of this year?
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A. Yes, sir.
Q. . And for the purpose of getting him to sign the deeds?
A. I went up the first time about insurance.
Q. Didn't you take the deeds with you?
A. Because they had to be signed by him before we could take
out the insurance.
Q. He did not sign them?
A. He signed them then in the presence of Mr. and Mrs. Cook.
Q. Then you went back for the purpose of having them executed the second time ?
A. Yes, sir, the lawyer said they had to be signed before a
notary ..
Q. Mr. Hayden, according to the record and according to his
bill, has lived up there certainly since 1928, and you only made
three visits to him?
A. That is all.
Q. One in September, 1.941, and two visits in July, 1942?
A. Yes, sir.
Q. And you knew all the time and had known for a long time
that he had e;pressed his intention of giving all his property to you
and your daughter?
A. Yes, sir.
Q. Does he have other brothers and sisters living?
A. Nobody living but hi'mself.
page 112 ~ Q. No brothers and sisters living?
A. They are all dead.
Q. How many nieces and nephews has he besides your daughter?
A. He has five nieces and two nephews.
Q. They are Haydens?
A. Yes, sir.
Q. Where do they live?
A. The nephews live -in Birmingham, Alabama.
Q. You knew that Mr. Hayden all these years was living up in
the mountains of Virginia?
A. Yes, sir.
Q. In a very isolated country place?
A. Yes, sir.
Q. That he was practically living the life of a recluse?
A. I do not think so. He ·used to come to our place and go to
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Florida and to Keyser, W. Va., and he used to travel around.
Q. About how often did he go to your place to visit?
.
A. Once a week sometimes, once every two weeks and stayed a
night, and come on his way to Keyser, W. Va., and stay a night
and take the early train in the morning out of our place.
Q. Your place was sort of a business stop-over in going to his
properties ?
A. Yes, sir.
Q. You know how he lived up there?
A. I do not know anything about his home life; I was not
there.
page 113 ~ Q. You tell the Court that this distinguished old
gentlemen had told you that he was going to leave all
of his property to you and your daughter?
A. Yes, sir.
Q. And knowing that he was going to provide for you largely,
you never visited him, except three times?
A. Yes, sir, that is true. The reason I did not go was he said
Mrs. Cook had the whole house rented to boarders and there was
not any rooms vacant, and I never went up there and never asked
to go up there.
Q. However, that is, you did not go?
A. No, sir. Why should I? There was no room for me.
Q. You only went but those three times?
A. Yes, sir.
Q. And two of the times you went you carried deeds with you?
A. Yes, sir.
Q. Did you carry on a correspondence with him?
A. I never wrote him a letter, only once, on a business deal.
Q. You never wrote him except about business?
A. No, sir, my daughter did all that correspondence, whenever
·
she wrote about business.
Q. Did she correspond with him?
A. On business, yes, sir ..
Q. I mean socially?
A. No, sir, because he used to come so of ten, we really did
not have any excuse for writing to him.
Q. Did he give you Christmas presents, you and your daughter?
A. Never. A turkey and ham at Thanksgiving or Christmas,
I forget which.
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Q.

Did you give him any presents?
A. vVe would send him ties and handkerchiefs and
socks, and about two years ago my daughter gave him a radio.
The Court:
Q. You have stated in your direct examination and also on your
cross examination that Mr. Hayden, the plaintiff in this case, visited your home approximately every two weeks: I would like to
know what period of time those visits covered?
A. Since I came to Washington, which is about 25 years ago.
Mr. Curry:
Q. I do not understand you to say when it was, except you
think he visited you on an average of abotit two weeks?
A. It was around that way, but only for a night, or when his
sister came to visit me he would come and stay two days.
Q. Did you ever go with him to Florida?
A. I went once.
Q. Was that when he made the sale?
A. I think he made the sale before that.
Q. Did he not m~ke a sale of his Florida property last year?
A. Yes, sir.
Q. Do you know what he got for it?
A. He said he got $10,500.00.
Q. You did not go with him down there when he made the sale?
A. No, sir.
page 115 ~

REDIRECT EXAMINATION

By Mr. Robertson:
About how long .ago was it when you went with him to
Florida?
A. On the 13th of October, or the 12th of October-I think
it was the 11th or 12th or something along therc-1941.

Q.

RECROSS EXAMINATION
By Mr. Curry:
Did you go on his property that he owned there, when you
went to Florida ?
A. No, sir.
Q. That was just on a pleasure trip?

Q.
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A. I stopped at the hotel Valdez. I never was there before;
that was the first time in my life.
Q. What was the name of the town?
A. Sanford, Florida.
Witness leaves the stand.
page 116 ~

Emory Tyler, a witness of lawful age, called on behalf of the complainant, after being duly sworn, testified
as follows : ·

DIRECT EXAMINATION
By Mr. Cochran:
Where do you live?
A. Keyser, W . .Va.
Q. I believe you are a practicing lawyer there?
A. Yes, sir.
Q. How long have you practiced at the bar of Keyser?
A. 30 years.
Q. Please state whether you know the plaintiff, Mr. James R.
Hayden?
A. Yes, sir.
..
Q. How long have you known him?
A. For at least 10 years.
Q. In what capacity?
A. I have been attorney for him at Keyser. He has property
there, and I have directed litigation for him there and in the
Supreme Court of Appeals of West Virginia.
Q. Have you had any 'litigation for him in recent years?
A. Yes, sir, there is a condemnation pending now against the
County Court and it has been pending for some little time.
Q. What is the nature of the property he owns there?
A. Orchard and grazing property.
Q. During the years that you have known Mr. Hayden has
he ever talked with you about the disposition of his property?
page 117 ~ A. Some three years ago-perhaps a little more.Mr. Hayden talked with me concerning the disposition
of his property, what he intended to do with it.

Q.
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Mr. Curry: I object to this evidence; I do not think it is competent. Mr. Hayden is in Court and he made a deed, which is being assailed, and he cannot call in evidence as to what had been his
intention before or long years ago.
Mr. Cochran: I am going to show what the plaintiff's intention
was over a period of years. The rule is the same for wills and
deeds.
The Court : I think the rule is the same as if we were trying a
will contest. Where the ground is fraud, it is competent to show
the intention of the party over a period of years. I overrule the
objection.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
Here the grantor is here and is living.
The Court: Where the charge is fraud, it is entirely different,
and my understanding is that it is entirely competent.
Witness continuing:
A. And he stated that he wanted his sister-in-law and his niece,
who live in Washington, to have everything he had at his death,
and we discussed at that time whether he should make
page 118 ~a will, and I advised him I thought it would be better
to make deeds for the property. As a matter of fact
he discussed that proposition with me on at least two occasions;
and I do not know what he did after that.
Mr. Cochran :
Q. You never prepared any deeds for him?
A. No, sir. I had in mind in having the deed rather than a
will that my impression is if the property is deeded three years
before the death of the grantor: the inheritance tax does not have
to be paid. That is the practice in West Virginia. I do not know
if it is the same in Washington. He consulted me about the property in West Virginia, and he had two in Florida and two in
Washington.
Q. Did he indkate the property he wanted to give or deed?
A. He said he wanted everything he had to go to them ; that
his other brothers' children were all well provided for, and he
wanted his niece and sister-in-law, who lived in Washington, to
have all his property at his death; everything he had. That is what
he indicated to me. That was in the spring of 1939, probabl)
March or April, when he had one conversation with rrie.
Q. Has he had any conversation since that time with you?
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A. I do not recall that he did.
Q. Did you see Mr. Hayden during the year· 1941?
A. Yes, sir. As a matter of fact Mr. Hayden came to Keyser
about the 27th of October, 1941 for the purpose of disposing of
the condemnation suit against the County Court, and he was there
for two days.
page 119 ~ Q. What was his condition at that time?
A. I considered Mr. Hayden's condition at that time
was such that we could not safely go into Court; his mind .was
wavering; he could not recall anything; and I will Just say he was
in such condition that he did not know about what would have to
be done in Court.. As a matter of fact I took Mr. Hayden and
put him on the train fearing he might not be able to make it.
Q. What was his physical appearance then?
A. He has been going down hill physically for the last five
or six years. He was tottering in body and in mind on that occasion.
Q. You had known him when he was a strong vigorous man?
A. When I first knew him he practically never stopped; hr
would go all day.
Q. Have you seen him since that time?
A. The latter part of January or first of February, 1942.
Q. State the circumstances?
A. I thought we would try that matter before the Court, rather
than a jury. He was then in bad mental condition as in October;
he did not really know what he was 6loing, and did not know
where he was. I did not consider he was in any condition to try
a case and be used as a witness.
Q. How did his condition compare then with his condition now?
Mr. Curry: I object to the question; this is a lay witness. If it
is a question of insanity or unsound mind, a lay witness
page 120~can give his opinion but he was to state the facts upon
which such opinion is founded. . That has to be done
before the wifness is competent. He is a lay witness.
Mr. Robertson: It does not take an expert witness to see what
the condition of the old man is here today. That does not require
an expert witness.
The Court: What is your objection as to having him testify as
.to his condition today?
Mr. Curry: He would have to state the facts upon which he
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founds his opinion. A lay witness is not competent to testify as
to the insanity of a man.
'fhe Court : The witness has stated the facts on which he stated
his opinion in October, and he will state the facts upon which he
bases his opinion today.
Mr. Cochran:
Q. Have you talked wi.th Mr. Hayden since you have been here
in Staunton today?
A. Yes, sir, and last evening at the hotel, and I will say frankly
that last evening he seemed to be all right, and this morning he
did not know me when 1 went into his room and he wanted me
to sell his sheep that he has on this farm. He did not know where
he was. He is hazy today, or was, when I talked to him this morning.
Q. How about his memory last night?
page 121 ~ A. His memory is bad, but.he could recall things last
night that he apparently could not recall this morning
when I talked to him.
Q. When you saw him in January or February, 1942, you considered his state such that you could not go on with the trial?
A. That is true.
Q. · Is that case still pending?
A. Yes, sir.
Q. How long did he stay there?
A. Only one day the last time. He was there three days in
October, the 27th, 28th oand 29th, and I sent him back home the
same day, on the second visit; sent him back on the 6 :00 o'clock
train; he was in no condition to do anything I saw.
Q. Do you know whether Mr. Hayden, so far as you know,
came to Keyser in July, 1942?
A. Not that I know of.
Q. He never came there so far as you know?
A. No, sir.
Q. In the years that you knew Mr. Hayden, did he ever express· any intention of giving his property to the Cooks?
A:. I do not recall that he ever mentioned the Cooks' name to
me, and I never kne,v a person of that name until the 10th of July,
1942.
·,,.,
Q. Did you see Mr. Hayden during the year, 1942 after that
visit to Keyser ?
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Yes, sir.
Q. Where?
page 122 ~ A. In Washington; I think on the 19th of July.
Q. State what his condition was when you saw him
then?.
Q. He was emaciated; he did not look like he would weigh
over 119 or 120 pounds; I did not think he would live a week;
He was so weak he could hardly walk across the floor. In fact,
he could not, in my opinion ; but his mind seemed to be working
good. It worked good last night, but this morning it is not. ·
Q. How does his physical condition now compare with his
physical condition then?
A. He looks heavier and a good deal better physically, 100%
, better, I would say.
Q. What is the nature of your practice, and please state some
of your clients?
A. Is that necessary ?
Q. Yes.
A. I have a general practice. I represent, however, the National Bank of Keyser, and one or two other banks there; I am
counsel for the B & 0 R R Co., the Mostello Coal Co., Western
Maryland Coal Co., the Federal Reserve Bank of Baltimore; and
a Bonding Company in Richmond.
Q. Did you prepare a deed f~r Mr. Hayden to his property
in West Virginia?
A. Yes, sir, I prepared a deed and took it with me to Washington on the 19th of July; I prepared a deed to Miss Louise Hayden for the property, and when I got there Mr. Hayden
page 123 ~showed me a deed that some fellow Scott had prepared,
and I looked at it and told him it was all right.
Q. Had he requested you to prepare a deed for him?
A. No, sir.
Q. Did he execute a deed then?
A. No, sir, not in my presence. The deed that I had prepared,
Miss Louise Hayden talked to me over the telephone to know if
any deed had been recorded from Mr. Hayden to any one else;
that was about the 10th of July, 1942.
Q. What was the nature of the inquiry?
A. She called me from Washington, to know whether or not
any deed had been recorded in Mineral County for the Orchard .
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property of Mr. Hayden; that they were susp1c1ous that he had
probably signed a deed for his property and maybe did not know
what he was doing. I looked at the records and saw no deed was
recorded, and I called her back and told her so. She stated that
Mr. Hayden wanted to deed this property to her and her mother,
and I prepared a deed to her and took it to Washington; and wheu
I got there I found the other deed was all right. I then knew
nothing about this matter down here.
Q. Was the other deed ever recorded in Keyser?
A. Yes, sir, the deed was recorded about the 27th of July.
Q. Whom did that convey the property to?
Q. Louise Hayden, his niece.
The Court:
Q. What was his physical condition on his trip to Keyser the
latter part of January or first of February, 1942?
page 124 ~ A. He was unstable· on his feet and not emaciated
like he was in July. He could shuffle his feet along. I
recall the man who nms the hotel, called my office and said somebody ought to look after Mr. Hayden.
Mr. Curry: We object to the witness stating what the hotel man
said, and ask it be stricken out.
The Court: That is not competent and is stricken out.
CROSS EXAMINATION

By Mr. Curry:
Q. How did Mr. Hayden happen to talk to you about the disposition of his property?
A. I had been looking after Mr. Hayden's affairs for several
years there, and he was talking about his properties, where they
were, and he told me he was about 80, and he thought it was time
to make disposition of them; that he had not made a will, and
he thought he would do that, or convey his properties to his niece
and his sister-in-law. They seemed to be the only people in his
mind; that he was interested in giving his property to. It was my
impression that he wanted a will written, and I suggested it would
probably be better to make deeds.
Q. Why better to make deeds?
A. For years, as I have stated-at least in our state-if a deed
is recorded three years prior to death, there is no inheritance tax.
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The only reason for making a will or deed was to get rid
of the tax?
page 125 ~ A. I don't know what reason he had; that was the
reason. I had; that it was probably better by deed than by
will. I thought Mr. Hayden had enough to see him through any
way.
Q. What property did he have at Keyser?
A. Orchard property, for which he paid $50,000.00, but it is
not worth anything like that now; 266 acres, known as Allkire
Orchard. It is run down and is not operated as an orchard property now.
Q. Is there grazing land connected with it?
A. 25 or 30 cattle are kept there a season.
Q. How many acres in the property?
A. 266 acres.
Q. Did he ask you to prepare a deed for his lands there in Keyser?
A. No, sir ..
Q. Miss Louise Hayden asked you to prepare a deed?
A. Yes, sir, around the 10th of July of this year.
Q. You prepared such a deed?'
A. Yes, sir.
Q. And you took it to Washington?
A. Yes, sir.
Q. And when you got there, you found that Scott, the lawyer,
had already written such a deed ?
A. A deed had been prepared and had not been executed at
that time, but it was sufficient to convey the property and I told
Mr. Hayden so.
Q. It had not been executed or completed?
A. It is my impression it had not been executed ; I
page 126 ~would not be certain.
Q. That deed has been recorded since that time in
your county?
A. Yes, sir, the deed prepared by Mr. Scott.
Q. In your state they have to be acknowledged before a witness or two witnesses?
A. Yes, sir, the signature of two witnesses admits any paper
to record.
Q. Did you go to Scott's office to find out about the deed?
Q.

176

Supreme Court of Appeals of Virginia

Emory Tyler
A. Mr. Hayden had the deed with him. He was staying at
his sister-in-law's. I never saw Scott until today, and I never saw
Mrs. Hayden until today. I have seen her daughter sev_eral times.
Q. In July, I understood you to say, he was very weak and
feeble, and was weak in mind and body?
A. No, sir, ,,vhen I saw him in July his mental faculties were
apparently clear, but he was very emaciated; his mind was clear
on that day.
Q. What time did you see him?
A. Around 2 :00 o'clock.
Q. What day of the month?
A. The 18th of July, l7th or 18th, one or the other of those
days.
Q. Then, I would understand from you, that his mind sometimes is clear and sometimes it is not?
A. That is correct. His mind was clear last night here in
Staunton.
p
Q. And it was clear in July?
·
A. That is right.
page 127 ~ Q. And clear when you saw him iri Washington?
A. Yes, sir, in July.
Q. Then while his mind might be clear at one time, it might
suddenly dim and not be clear at another time?
J\. The only thing I know is, when I saw him in October of
last ·year, his mind was almost a blank. When I saw him the latter part of January or February of this year, it was the same thing.
\Vhen I saw him in July of this year, his mind was all right. When
l saw him last night, it was clear; and this morning it was not.
Q. Sometimes, according to your experience and observation,
his mind is clear and at other times it is not?
A. .To the extent that I have testified is all I can answer.
Q. How long has that been going on?
A. I never noticed it personally until October, 1941.
Q. You had not observed any change in his mind up to that
time?
A. No, sir.
Q. What did he say?
A. I could not remember, could not recall. He did not know
where he was. I was trying to go over the facts of the condemnation proceedings, which at one time were clear in his mind. He
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could not recall anything, and he did not know where he was. That
is all I can go by. As a lawyer, I knew we could not try that case
with him in that condition.
Q. It was an ordinary condemnation case?
A. Yes, sir. There was some law in connection with
page 128 Ht that neither the Court nor I can figure out.
Q. What was it about?
A. The background is that the County Court took some land
for a road that went through the orchard. Mr. Hayden had a
mortgage on it, but the· title is in a third party who sold it. They
condemned it without giving Mr. Hayden or the Trustee, either one
notice, and then they paid the money out, so it is a question of
damages.
Q. Mr. Hayden is not a lawyer and would not understand the
proceedings : You stated he did not understand the nature of the
case?
A. I said he did not understand the facts ; could not recall them.
Q. \Vhere did you see him in January or February, 1942?
A. In. my office?
Q. What day?
A. I cannot recall the day.
Q. Early in February?
A. Late in January or early in February; I do not recall the
date.
Q. What was he there to see you about ?
A. About the condemnation business.
Q. Had you sent for him?
A. I do not recall that I had. I had arranged with the Court
to have a hearing before the Court, instead of before a jury. I am
not certain whether I wrote Mr. Hayden to come or not.
Q. At any rate he came for that purpose?
A. Yes, sir.
page 129 ~ Q. And you were not willing to go to trial?
A. No, sir.
Q. That was the last part of January or the first of February?
A. Yes, sir.
Q. You did not see him the latter part of Febrmry?
A. No, sir.
Q. You know nothing about his condition during that time?
A. No, sir, I do not.
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REDIRECT EXAMINATION
By Mr. Cochran:
When you saw Mr. Hayden last night, how did he impress
you about his memory?
A. It was not the best, but he seemed to know things and talked
about things that happened in the past with me.·
Q. Could he recall the Cook deed ?
A. He said he never had any recollection of that, of ever having signed it.
Mr. Curry: I object to that testimony; it is not competent and I
ask to have it stricken out. ·
·
The Court: The objection is sustained; I rule it shall be stricken
out.

Q.

RECROSS EXAMINATION
Mr. Curry:

Q.

What is the size of Keyser?
6,048 is the last census.
Q. How many lawyers are in Keyser?
A. Probably 15.
Q. Do you remember Mr. Marshall Cook?
A. No, sir, I do not.
Q. Do you remember his bringing Mr. Hayden to your office?
A. No, sir, I do not; I do not say he did not, but I have no
recollection of it.
Q. That was in 1939 or 1940?
A. I have no recollection of ever seeing Mr. Cook until today,
although it could be possible. If he brought him there, he was
never in my office. If he was, I probably would remember it. I
have no recollection of it; I do not say he was not there; but I do
not recollect it.
page 130 ~

A.

Witness·· leaves the stand.
Harry Burnett, another witness of lawful age, called on behalf
of the Plaintiff, after being duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Cochran:
You are clerk of the Circuit Court of Augusta County?
Yes, sir.
Do you recollect on or about July 10, 11942, whether Mrs.
Lawrence Hayden came to your office with. a deed?
A. Yes, sir.
Q. Please state what occurred there?
page 131 ~ A. This deed was not. properly acknowledged ; in fact
it did not have a notary's seal on it; and I told her she
would have to have the deed notarized.
Q. Did you tell her where to take it?
A. To Mr. Glover up in the bank at Craigsville.
Q. Can you fix the time?
Q. The only way I could fix it was I looked at the deed and it
was July 10, 1942.
Q. That deed is not recorded in )rour office. Did she ever bring
that deed back?
A. I do not know whether she did or not. I could not say
positively. I think she did at a later date.
Q. How do you fix the date of July 10th?
A. I looked at my record down there in the deed book and
found that Mrs. Cook had brought a deed in there from Mr. Havden on the same date, the same date that Mrs. Hayden. the sisterin-law brought hers in. Both deeds came in the same day.
Q. When Mrs. Hayden came was the Cook deed in your office?
A. To the best of my recollection Mrs. Hayden came in the
morning and the Cook deed came after.
Q. Did she ask you to look at the record to see if any deed of
record when she came in?
A. Yes, sir.
Q. Was there any -deed of record then?
A. To the best of my recollection, there was none.
Q. What part of the day was the Cook deed brought in?
A. I have it on my record as 2 :50 P. M.
Q. So, Mrs. Hayden came in before that?
A. That is to the best of my recollection.
page 132 ~ Q. Who brought in the Cook deed?
A. To the best of my recollection-I was in the

Q.
A.
Q.
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office but one of the girls took the deed-my recollection is that
Mrs. Cook brought that deed in.
C:ROSS EXAMINATION

By Mr. Curry:
Q. Would you recognize the deed if you saw it?
A. I don't know. I could look at it and see. Sometimes we
take in 20 deeds a day.
A. I thought maybe if you could see it, it would refresh your
memory. I hand you a deed, marked Plaintiff's Exhibit No. 3?
A. I could not say whether that is the deed or not. It looks
like the same deed that was presented to me; but I just ~ould not
say.
Q. You examine a great many deeds through the day?
A. Yes, sir.
Q. This deed, you might look at it. It is dated the 18th day·
of July, 1942?
A. Yes, sir.
Q. If you will look at this deed, you will see that this deed-Mr. Cochran: I wish to call attention to the fact that this deed
has been changed since that time. The year date has been changed, but the month date has not.
page 133} A. This is dated July 18, 1942. My recollection is
the other deed was dated prior to July 10th.
REDIRECT EXAMINATION

By Mr. Cochran:
Q. It has been shown in evidence in regard to this deed that
it was dated the 18th of July, 1941, and at the time that this deed
was presented to your office it had the name of James R. Hayden
on it and the names of two witnesses, Mrs. Marshall Cook and
Marshall Cook, and no acknowledgment?
A. The deed that was brought to me did not have any acknowledgment on it.
Q. And it has been further testified that the 18th of July was
left in here and the year 1941 changed to 1942, and then it was
acknowledged on the 18th day of July, 1942 in Washington; but
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at the time this deed was presented to you there was no acknowledgment on it?
A. It had no notary's certificate on it, when presented to me;
it had not been acknowledged.
Q. And there being no notary's certificate upon it, you told
her to go and get a notary's certificate ?
A. I told her to get it properly acknowledged, and I would
record it for her.
Witness leaves the stand.
page 134~

Miss Louise Hayden, another of lawful age, called in
behalf of the plaintiff, after being duly sworn, testified
as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. Is your name Miss Louise Hayden?
A. Yes, sir.
Q. Where do you live? ·
A. 2220 20th St., Washington, D. C.
Q. How old are you?
A. 40..
Q. Are you the daughter of Mrs. Lawrence Hayden, who has,
testified in this case?
A. lam.
Q. Are you the niece of Mr. James R. Hayden?
A. Yes, sir.
·Q. Have you had a college education?
A. I have, at George Washington University and Manhattan,;ille, New York.
Q. Have you stayed in the Roman Catholic Church or have
you deviated ?
A. I have not deviated.
Q. How long can you remember your uncle, Mr. James R.
Hayden?
A. As far as I can ·remember.
Q. About how many years have you lived in Washington?
A. Since the last war.
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During that time have you lived all of the time in your
mother's home?
page 135 ~ A. Yes, sir.
Q. Are you living there now?
A. Yes, sir.
Q. During that time has Mr. James R. Hayden been a frequent
visitor in the home?
A. Very frequent.
Q. How often did he average coming there.
A. Up until last October and November he would come, I
would say, at least once a week. Not all the time. It built up;
sometimes he did not come for two or three weeks; other times
he might come twice a week.
Q. Did he and your mother get along on affectionate, cordial
terms, or otherwise?
A. My mother was always very gracious and kind to him.
Q. Were you always his favorite niece, or did he love other
nieces better?
A. I thought he loved me better.
Q. Is your father living or dead?
A. He is dead.
Q. When did he die?
A. He died just as the last war started.
Q. Have you independent means of your own, or are you
dependent on Mr. Hayden.
A. No, sir, I am independent in my own right.
Q. Are you employed, or do yqu live at home.
A. I live at home.
Q. Are you independent in your own right by virtue of what
you got from James R. Hayden. or by virtue of what you ~et
elsewhere?
A. By virtue 9£ ,,vhat I got from my father and aunt.
page 136~ Q. During the time you have known Mr. Hayden
has he told you what he intended to do with his property?
A. Yes, ~ir.
Q. What did he say he intended to do?
A. To leave it to my mother and to me.
Q. How many times has he told you that?
A. Frequently.
Q.
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Mr. Curry: That testimony is objected to.
The Court: The objection is overruled.
Mr. Robertson:
Q. Over how long a time has he, from time to time, made this
statement to you?
A. 15 years maybe.
Q. Did he ever say whether he w~s going to transfer the property by deed or will ?
A. He said by deed.
Q. Did he say why?
A. He said he pref erred deeds and thought they" were surer or
safer.
Q. Did you ever try to hasten it or let nature take its course?
I\. I let nature take its course.
Q. Have you ever tried to influence Mr. Hayden to transfer
his property to you or to your mother?
A. It was his Qwn idea.
page 137 ~ Q. Have you ever helped him in keeping business
records?
A. Quite a bit.
Q. In what way?
A. The check from the apartment house is sent to me and I put
it in the bank; it is made out in my name and I put it in my bank,
and I pay the insurance and taxes and do not put it into his account
until I have the jnsurance and taxes paid. I have the insurance
and taxes to pay, in which case I put it in my own account and
pay these and put the balance in his account; and until the last
time when he came there I have written him and told him what
I did with his money.
Q. Have you ever used the net proceeds from his property for
vour own benefit?
A. I have .used some from the Arlington property, because he
told -me to keep it. When I first started to manage it-and I have
managed it as well as I could-it now brings in $200.00. At
first I did it for nothing, and he first told me to take rent from one
house; and lately he told me to keep it all.
Q. Have you supervised the management of the colored apart111ent house in Washington ?
A. No, sir.

~
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Q. Have you ever supervised the management of the property
near Keyser?
A. No, sir, I never saw it.
Q. Have you ever supervised the property in Stafford County?
A. No, sir; I hav~ never seen that either.
Q. Have you ever supervised the property in Luna
page 138 ~ Park and Arlington County?
A. Luna Park and Arlington are the same property.
Q. That is the only property you have more or less supervised?
A. Yes, sir.
Q. Do you know James E. Scott, a colored real estate man?
A. Yes, sir.
Q. How long have you known him?
A. Probably 7 or 8 years-that is a guess.
Q. Has he represented .your uncle in any business matters?
A. Yes, sir.
Q. Do you know how he came to represent your uncle, and
what his representation has been?
A. He was introduced through the Vice-President of the District National Bank. I think his name is Coulton.
Q. Was that the time he purchased the colored apartment building?
A. I think so.
Q. Who has been the agent for that apartment?
A. James E. Scott.
Q. As time passed, has he come to represent your uncle m
0ther matters?
'
A. Yes, sir.
Q. Has he from time to time written deeds for your uncle?
A. At first he wrote a lease for him and later he wrote the
deeds.
Q. How was it that your uncle came to deal more or less
through a colored real estate dealer rather than a white real estate
dealer, if you know ?
page 139 ~ A. I don't know. He did not have any other lawyer in Washington.
Q. I hand you a deed, marked Plaintiff Exhibit No. 5, conveying some property in the District of Columbia, and ask you if you
know what that deed is?
A. It is the deed to the colored apartment house.
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Q.

What is the date of that deed?

A. August 15, 1939.
Q.

ls that when your uncle conveyed that colored apartment
property to you?
A. Yes, sir.
Q. Since that time has the net proceeds from that property
gone to your benefit or to his ?
A. To his benefit.
Q. How do you.,know?
A.. I shall show you his bank book in which I have deposited his
checks.
Q. \Nill you step over here and explain the entries to the Court.
. This is a bank book of the Hamilton National Bank of Washington, in the names of J. R. Hayden, and it runs back to September 30, 1933. The entries from the date of that deed in 1939 are
just generally what, without taking them up one by one?
A. I don't know all of them, but I did deposit a good many of
them, because I had the bank book before I had the deed to the
apartment house. At his request the check came to me and I deposited it.
Q. The date of the deed is August 15, 1939. Take
page 140~this check on August 2, 1939, for $20.00, and then the
deposits from that time forward are for what generally?
A. They vary so much; it is hard to say.
Q. vVhere did the money (Orne from ?
A. From the apartment house.
Q. All of it?
A. Some -of it was from the Luna Park property.
Q. Were all those deposits entirely from the apartment house
or from his other property? ls there anything in that book, since
August 16, 1939, other than the colored apartment house and the
Luna Park property?
A. I think he may have borrowed the book and put some in
himself.
Q. Did you yourself make any deposits on his behalf other than
from those two sources I have menti_oned?
A. Except that I have explained it was all from his property.
Q. I would like to introduce this bank book, and have it marked Plaintiff's Exhibit No. 11, with the privilege of withdrawing it.
If your uncle conveyed the colored apartment property to you
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on August 15, 1939, why have you continued to put the net proceeds of the property to his account, instead of using it yourself?
A. Because that was the understanding when he gave me the
property, that the income from it was to continue to be his until
his death.
Q. And you have followed that agreement?
page 141 ~ A. Yes, sir, I have never spent a cent of money from
that.
Q. Are you still following that agreement through?
A. I have deposited some of the later checks to save him the
trouble of writing checks, because I had various taxes to pay. It
was done to save him the trouble of paying checks.
Q. And to facilitate the payment of taxes and expenses during
his illness?
A. Yes, sir.
Q. I hand you a deed, marked Plaintiff's Exhibit No. 3, dated
July 18, 1942, from Mr. Hayden to Mrs. Katherine Hayden and
her daughter, Miss Louise Hayden, conveying the Augusta Springs,
Virginia property. This deed has not been recorded, and I ask
you if you know the circumstances under which that deed was
acknowledged by a notary public?
A. Well, I called Scott at my uncle's request, and asked him
to come and bring a notary, and he brought this Willis F. Roe
with him and he notarized it.
Q. Is the Notary Roe a white man or a colored man?
A. White.
Q. Was your mother present at the time you called a Notary
or do you re~ember?
A. She was in the house, but I don't know if actually present.
Q. Did you suggest to your uncle that he have it notarized, or
did he make the suggestion?
A. He was so ill that I do not think he could make the suggestion.
page 142 ~ Q. Did he make it or did you?
A. I think I made it.
Q. Why did you make it?
A. So that his property would be protected for his. needs.
Q. Was it also because you did not want to advance your own
interests?
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A. It was more· for his sake; but you cannot say it was not
advancing my own interests.
Q. When the notary came what was your uncle's mental condition?
A. He knew what he was doing.
Q. Did he do it voluntarily, or was it urged and suggested that
he do it?
A. I did not urge him. Had I been going to urge him I would
have urged him long before.
Q. I hand you another deed, marked Plaintiff's Exhibit No. 8,
dated July 18; 1942, from James R. Hayden to Mrs. Katherine
Hayden and her daughter, Louise Hayden, conveying property near
Keyser, West Virginia ; and I ask you if you know the circumstances under which that deed was notarized?
A. Under the same circumstances as the other deed.
Q. I hand you another deed, marked Plaintiff's Exhibit No. 9,
dated July 18, 1942, from James R. Hayden to Mrs. Katherine
Hayden and her daughter, Miss Louise Hayden, conveying the
Luna Park property; and ask you if you know the circumstances
under which that deed was notarized?
A. They were the same circumstances.
page 143 ~ Q. I hand you another deed, Marked Plaintiff Exhibit No. 10, dated July 18, 1942, from James R. Hayden to Mrs. Katherine Hayden and her daughter, Miss Louise
Hayden, conveying the Crow's Nest property; and ask you if you
know the circumstances under which that deed was notarized?
A. At the same time and the same circumstances.
Q. I hand you another deed, marked Plaintiff's Exhibit No.
i, dated July 18, 1942, from James R. Hayden to Mrs. Katherine
Hayden and her daughter, Miss Louise _Hayden, conveying the
property near Keyser, West Virginia, this deed not having been
either notarized or recorded; and ask you if you can explain why
that deed was notarized or recorded?
Mr. Curry: I understod that the deed to the Keyser property
was directed to Miss Hayden.
Mr. Robertson: This is the deed that was not notarized or
recorded.
The Court : This is the Tyler deed.
A. I do not know. My impression is it was the Tyler deed that
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was put on record, rather than the Scott deed.
Mr. Robertson :
Q. Do you know that there were two deeds one of which was
put on record and one was not?
A. Yes, sir.
page 144 ~ Q. These deeds which all bear date on July 18, 1942,
were tl]ey signed at the same time as notarized, or do you
remember?
A. They were. That is why they are so funny looking. They
had been signed before, but they were resigned-some of them.
Q. I notice that the deeds marked respectively Plaintiff's Exhibits Nos. 3, 9 and 1.0 all have the year changed from 1941 to
1942 : Do you know what the explanation of that is?
A. Yes, sir, the deeds were made out in 1941, and the date
left blank, except for the year; but they were not signed at that
time.
Q. You say, if you had been trying to put something over on
your uncle, you would have done it during that year, instead of
waiting for 1942?
A. I think so.
Q. I notice that this deed, dated July 18, 1931, marked Plaintiff's Exhibit No. 7, conveying the Keyser property is signed, but
is not notarized or recorded and the year 1941 is not changed there :
Do you know what the explanation is?
A. No, sir, I do not; I may be able to figure it out.
Q. You are not permitted to figure it out?
A. I think this is the Scott deed, and I think it was the Tyl~r
deed that is on record.
Q. I hand you a part of a deed, marked Plaintiff's Exhibit
No. 6, which is signed in two places by James R. Hay-·
page 145 ~den, and has marked on it in pencil the word, "Void"
and the initials, "JES"; and ask you if you know what
the explanation of that instrument is. It conveys Sellwood property and it looks like a right of way.
A. It was void because the deed was no good. It was witnessed. by the Cooks and they rubbed their names out; and when I
told Mr. Scott he said no deed could be put oi:i record that had
erasures of that sort on it, and he made the new deed and returned
it this \Vay as no good.
Q. Do you know whether or not James R. Hayden had con-
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fidence or lacked confidence in Scott's ability as a real estate man,
and in his character and integrity?
A. No, sir; I think he trusted him completely and still does.
In fact, he has asked me for the last month to call him to see if
he would know any way to sell him sheep.
Q. Have you ever been to Augusta Springs to see your nncle?
A. Three times in my life.
Q. Could you tell us the times?
A. The first time was soon after he got the place.
Q. How did you happen to go the first time?
A. At my uncle's invitation.
Q. When was that first visit made?
A. About 15 years ago.
Q. How long did you stay?
A. Two days, maybe three.
Q. When was the next time you went?
page 146 ~ A. It was, I think, a few months later.
Q. Why did you go that time?
.
A. Because another cousin of mine and her husband had heard
of what an attractive place it was and they wanted to see it, and
when Uncle James was visiting us, I told him about that and we
went to visit him.
Q. How long did you stay that time?
A. A week end.
Q. When was the last time you were there?
A. About four years ago.
Q. Why did you go that time?
A. I wanted to use a Virginia license tag, and I made the mistake of thinking I had to come up here to get it.
Q. You preferred Virginia tags to District of Columbia tags?
A .. Yes, sir. My uncle was not there; he had gone to Washington ..
Q. How long did you stay that time?
A. Just over night.
Q. Do yo:.i remember when your mother went there in July,
1942?
A. YPs, sir.
Q. Where were you?
A. In our apartment.
Q. Did she telephone you when on that trip?
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A.

I do not remember the first one.
Q. Do you remember when she came back from the first visit?
A. I do.
Q. Did she speak to you regarding your uncle's conpage 147 ~dition when she got back?
A. She certainly did.
Q. What did she say?
Mr. Curry: The question is objected to. It would be hearsay testimony.
.
The Court : The rule applies and is identically the same for the
deed and if he had left a will.
Mr. Curry: Defendant, by counsel, except to the Court's ruling,
on the ground previously stated.
Mr. Robertson:
Q. What did your mother say about your uncle's condition?
\Nhat was the substance of your conversation?
Mr. Curry: I wish it understood that I am objecting to this whole
line of testimony.
The Court: It is understood that Mr. Curry's objection goes all
the way through this line of examination.
A. My mother was shocked at his condition. She said he was
almost a skeleton ; and in very poor health; and she was worried
about him and did not know whether he could live more than a few
weeks.
page 148 ~ Q. Did you give her any advice?
A. Yes, sir.
Q. What did you tell her to do?
A. I told her to go back and get him.
Q. In conformity with your advice, did she go back for him?
A. She .did.
Q. Did you discuss the various deeds that are dated July 18,
1942, before she went back?
A. 'yes, sir.
Q. What was that discussion?
A. I told her they could not be recorded until they were notarized.
Q. Where did you get that advice from?
A. From Scott.
Q. Did you advise her to take the deeds and have them notarized?
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A. I don't think so; it was her own idea.
Q. On the second visit, did she telephone you?
A. Yes, sir, frantically.
Q. V\That was the substance of that phone conversation?
A. That my uncle had been taken away while she was out of
the house and had disappeared, and she was very much concerned
about him and was practically hysterical.
Q. Did you give her any advice?
A. I told her to call the Sheriff. She said she did not know
who he was. I told her to pick up the telephone and call the
Sheriff; and the Sheriff told her it was not his province
page 149 ~to com·e, and advised her to call the Constable; and she
called the Constable; and he q1.me.
Mr. Curry: We except to all this line of evidence.
The Court: Mr. Curry, it is understood that your exception runs
all the way through this line of evidence.
Mr. Robertson:
Q. Did you make any suggestion as to whether or not she bring
your uncle to Washington?
A. He was not there ; he had been kidnapped; that was what
she was so worried about.
Q. Were you at home when your uncle got back with your
mother in July, 1942?
A. I was.
Q. What was his condition when he got there?
A. He was very weak.
Q. What was his mental condition?
A. He seemed to know where he was, I thought, and seemed
to be more physically weak than anything else. He was not overflowing with conversation; he was too weak to do that.
Q. Was he able to be up and about the apartment when he first
got back?
A. He laid on the couch in the living room for two or three
days. It was the coolest room in the house. He was able to go
to the dining room for his meals.
·
Q. V\T as that all the time?
page 150~ A. That was the first few days and he gradually improved.
Q. Has he gained any weight since he came back last sununer?
A. I would guess around 30 pounds.
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Q. How does your uncle's mental condition today compare with
his mental condition when he got back to Washington?
Mr. Curry: I object to this question, on the same grounds that
I have objected to other lay witnesses testifying on this subject.
The Court: The objection is overruled.
Mr. Curry: Defendant, by counsel, except to the Court's ruling.
A. I am not a mental expert; it is difficult to say; sometimes his
mind is very clear and other times it is a bit skippy.
Mr. Robertson :
Q. Have you ever questioned your uncle about the conveyance
of the Augusta Springs property to the Cooks?
A. Yes, sir.
Q. What did he say.?
A. That he never willingly or knowingly did it.
Q. Did he say he ever intended to convey it to them?
A. He said he never intended to do it.
Q. Has he stated this to you more than once ?
A. Yes, sir, quite of~en.
page 151 ~ Q. Did he ever state to you, before he conveyed this
property to the Cooks, whether or not he intended to
convey an·y property to them ?
A. He never mentioned such a subject.
Q. Did he speak of the Cooks to you or not?
A. It was usually that "damned crowd up there," and I don't
know whether he meant all the boarders and the Cooks, or just
exactly who the crowd consisted of.
·
Q. Have you ever received any letters from the Cooks regarding your uncle?
A. I have frorn Mrs. Cook.
Q. Have j,ou got them with you?
A. I did not save them.
Q. What was the substance of the letters?
A. One was to tell me my uncle wanted her to thank me for
the Christmas present that he had enjoyed.
Q. What was the date of that letter?
A. It was this year.
·Q. Shortly ·a'fter Christmas, 1941?
A. No, sir, it was not shortly after, because I did not send the
Christmas present at Christmas. i e_xpected him to come down to
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\Vashington and he did not come, and I sent the present, and it was
after that she thanked me.
Q. Do you know what month it was?
A. Probably in· January.
Q. Did she state what his condition was?
A. She said he was feeling very well, and had not had a cold
all winter.
. page 152 ~ Q. Since that letter have you received any letters
from her?
A. There may have been a fe,,· in between. In the early
spring I wrote my uncle and asked him if he would like to have
me come to see him, and Mrs. Cook wrote she had no room on
account of the boarders, but if I could wait until June she might
have a room, then.
Q. Did she state his condition?
A. She said he was feeling fine.
Q. Di<l you receive any other letters from her subsequent to
that?
A. I am not sure; I do not think so.
Q. \ \Then your uncle did not come to spend Christmas at your
mother's home last Christmas and you did not hear from him, were
either you or your mother worried about him?
A. Not particularly. I used to call up occasionally, and Mrs.
Cook told me he was feeling very well.
Q. So you had no apprehension about him?
A. None whatever.
CROSS EXAMINATION

By Mr. Taylor:
Were you born in \\! ashington?
No, sir.
Q. How old were you when you moved to Vv ashington?
A. \.Ye were there for a year when I was 10, and we went
back to Omaha, and we moved back 25 years ago.
Q. According to the family Bible you were 14 years of age
then when you moved to Washington?
A. 14 or 15.
page 153 ~ Q. You testified that Mr. Hayden visited your home
Q.
A.
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in Washington approximately once a week for the past
15 years?
A. I said the latter part of the 15 years, and before that it was
not once a week; on an average, it would be a month of two.
Q. It coutd have been a month, or once a week, or once every
two months?
A. Yes, sir, but in the last 3 or 4 years it has been much
more frequently.
Q. Most of these visits that he came to Washington was wherL·
going through Washington to Keyser, or Florida, or somewhere
else?
A. Sometimes he had business in Washington and he came to
attend to that.
Q. He never stayed in Washington any length of time?
A. Six days sometimes, or maybe more.
Q. Can you tell the Court when Mr. Hayden was in Washington prior to his coming with your mother on July 14, 1942?
A. In November, I think; late October or early November,
1941.
Q. Several months had elapsed in between his visit in November, 1941, and when he came in July, 1942?
A. Yes, sir.
Q. I believe you said that you only came to Virginia-that is,
to the Augusta Springs property of Mr. Hayden-three times since
he was on the property ?
A. That is true.
Q.The first two of these visits were made soon after
page 154 ~he acquired the property?
A. Yes, sir.
Q. You only stayed a day or so when you came?
A. Yes, sir.
Q. The last time you came to Augusta County was approximately four years ago, and you really did not come to see Mr.
Hayden then but to get some automobile tags?
A. I could just have come to Staunton without driving to Au·
gusta Springs if my purpose was just to get the tags.
Q. You did not inquire as to whether he was at home, or where
he was, before you left Washington?
A. No, sir.
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Q.

Do I understand you have said you had never seen the
Keyser property ?
A. That is true.
Q. Did you ever see the Florida property?
A. I drove him to Sanford, Florida when he went to see about
the property. I saw the man he wanted to see about the property,
but I did not see the actual property, but I did drive him to Florida.
Q. Was that when the property was sold?
A. No, sir.
Q. How long ago was that when you took Mr. Hayden to the
property?
·
A. I had a 1929 Buick, and I had that for three years ; I guess
it was about 1930.
.
Q. That was shortly after he acquired the Augusta Springs
property : Is that correct?
· '
A. I don't know.
page 155 ~ Q. Do you know whether or not he owned that
property at that time ?
A. Yes, sir.
Q. You were living in Washington then?
A. Yes, sir.
Q. You were not going to school?
A. I thank you for the compliment.
Q. Were you living in Washington.
A. I was living in Washington. He came to our house and
I asked him if he would like me to drive him down and he said
he would. It was a wild ride. He believes in slowing down to 70
on curves.
Q. The Florida property, outside of the Arlington and Washington properties, are the only properties you have seen of Mr.
Hayden: You own the West Virginia property by deed, but you
have never seen it?
A. Yes, sir.
Q. You had never seen the Florida property, but you took Mr.
Hayden to Florida?
A. Yes, sir.
Q. When your mother came to Virginia on July 3, 1942, you
remained in Washington?
A. Yes, sir.
Q. Did you know that she brought the deeds to all the proper-
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ties with her when she came to Augusta Springs on July 3rd?
A. I did.
Q. Of course, you knew she did not get them executed when
she returned on July 5th or 6th?
page 156 ~ A. Yes, sir.
·
Q. In the n:ieantime you talked with Mr. Scott?
A. Yes, sir, I called him and asked him if they were any good
that way, and he said, no. He said it did show purpose and intention.
Q. He advised you to send your mother back to have the deeds
acknowledged ?
A. He did· not exactly advise me; but he said the deeds were
not much use, but they did show will and intention, but no go,)d
until notarized.
Q. Then you and your mother decided immediately to have
her come back and have Mr. Hayden notarize the deeds?
A. Yes, sir.
,
Q. Your mother came to Augusta Springs immediately?
A. Yes, sir.
Q. You did not come?
A. No, sir.
Q. And you were at home on the 14th day of July?
A. Yes, sir.
Q. And you called Mr. Tyler while your mother was in Augusta
Springs and asked him to prepare a deed for the Keyser property?
A. No, sir, I did not.
Q. You did not call Mr. Tyler on the phone and ask him to
prepare a deed to the West Virginia property?
A. I called Mr. Tyler after mother came back and had all the
trouble, and I asked him to look to see if they had put a
page 152 ~deed to the West Virginia proper.ty on record. He looked
and said no deed on record, and he said he was coming
to vVashington in a few days; and without a request from me, he
prepared a deed and brought it with him.
Q. You did not make the request?
A. No, sir, it was already made.
Q. If Mr. Tyler testified that you did request him to draw a
deed for this West Virginia property, he is entirely mistaken about
it?
. · A··· I think· so.
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Q. Did you talk with him over the phone on the 14th day of
July, 1942?
A. I am not sure of the date; it was about that time.
Q. Was your mother at home when you talked to him? As
a matter of fact, she was at Augusta Springs?
A. I think so.
Q. And Mr. Tyler did come to Washington and did bring with
him a deed to the Keyser, West Virginia, property?
A. Yes, sir.
Q. And that deed was made to you?
A. Yes, sir.
Q. Prior to that time you had lVIr. Scott, this colored lawyer
prepare a deed to the same \IV est Virginia property to you and
your mother?
A. I did not have that.
Q. · He did attend to legal affairs for Mr. Hayden?
A. These deeds and a lease that he drew up some time before.
Q. And he did draw all the deeds to the Hayden properties
that your mother had with her when she came to Virginia to have
Mr. Hayden execute them?
·
page 158 ~ A. Yes, sir.
Q. When your mother came home the second time,
did you and· your mother con£ er with Scott?
A. As soon as my uncle felt a little better, I called Scott and
he came over and discussed the matter with my uncle there in our
living room.
Q. Just before your mother came home, you said she phoned
you from Augusta Springs?
A., I did not say just prior to the time she came home.
Q. Did she phone you f ram Augusta Springs ?
A. Yes, sir.
Q. \Vas that her first or second trip?
A. It was the second one, I think.
Q. You said she was terribly upset?
A. She was.
Q. Didn't she tell you on the phone that Mr. Hayden had not
signed the deeds?
A. No, she said they had taken the deeds with him when they
·
took him.
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Didn t she tell you she was going to have the deeds executed
she left Augusta Springs?
She was much too frantic that day to discuss anything.
How long after the phone ocnversation with your mother
she came home with Mr. Hayden with her?
I think it was three days; it may have been two.
How long had Mr. Hayden and your mother been home
you called Scott?
I do not remember.
Q. A day or two after he got there?
page 159 ~ A. I think it was three or four days.
Q. Do you remember the day your mother came
home?
A. Yes,sir.
Q. The day of the month
A. She sent me a wire· and asked me to meet her at the train.
Q. You do not remember the day of the month?
A. I do not remember the exact date.
Q. Did Scott discuss the execution of the deeds with Mr. Hayden before the ·acknowledgment was actually made, or did he do
that at the same time?
A. At the same time.
Q. When he came to the house he brought a Notary with him?
A. I don't know whether he came the first time without a Notary and they discussed the matter, and then when he came back
they brought the Notary.
Q. Was that the same day?
A. I don't think so.
Q. Had a day or two elapsed?
A. I think so.
Q. Then he brought a Notary back with him?
A. Yes, sir.
Q. He had redrafted several of these deeds?
A. He had to.
Q. When Mr. Tyler finally came to Washington the deeds had
been executed ?
A. No, Mr. Tyler arrived with his deed before these other
deeds had been executed. He arrived while mother was still_ up
in Staunton.
Q.
before
A.
Q.
before
A.
Q.
be fore
A.
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Q. Mr. Tyler arrived while Mrs. Hayden was still
page 160 ~at Augusta Springs?
A. Wait a minute. Maybe I am mistaken. I maybe mistaken on that. I think the deeds were executed and mother
went to put the deed on record in Staunton, and that is when she
found the other deed had been recorded, and the day she was doing
that Mr. Tyler came to Washington and only stayed two hours.
Q. Your mother did not make a special trip to put the deed
on record?
A. Yes, sir.
Q. She was here on the 7th, and from the time she came to
see Mr. Hayden on the 3rd of July and went back on the 5th of
July, when did she come back to Staunton?
A. A few days later.
Q. Did she go to Augusta Springs on that visit?
A. Yes, sir.
Q. She stayed at Augusta Springs until she brought Mr. Hayden back?
A. Yes, sir.
Q. But she did make a special trip from Washington to Staunton to put the deeds on record ?
A. Just the one.
Q. When she found she could not what did she do?
A. · That deed was notarized, and when she came to put her
deed on record, she found the Cooks had put their deed on record,
and that is why she could not put that deed on record.
Q. That deed was not drawn until the 18th of July?
page 161 ~ A. You have gotten me mixed up on my dates. I
was much too worried about my uncle to worry about
the deeds.
Q. Mr. Hayden came back and was very sick?
A. He was very weak.
Q. And stayed in that condition some time?
A. He began to improve; I think he was starving.
Q. You think he was starving?
A. He had been very heavy and he lost 40 pounds in six months.
Q. How do you know he had lost 40 pounds in six months?
A. By looking at him. I weighed him after he felt a little better
and he weighed 140 pounds, I think.
Q. You think he has picked up now some 30 odd pounds?
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A.
Q.
A.
Q.
mony
A.
Q.
A.

Yes, sir.
You and your mother have the same opinion?
'fhe scales agree.
Have you been weighing him regularly?
Three or four times.
He was very ill according to your and your mother's testiwhen he came to Washington?
Yes, sir.
In a very weak condition?
Yes, sir.
Q. And, according to your testimony, he was unable to take
interest in calling a Notary or suggesting that the deeds be attended
to?
A. I started to testify when I was interrupted. He asked me
to call a Notary. I think it was his request.
page 162 ~ Q. Didn't you continue and say that he was too ill
to be able to take an interest in the actual acknowledgment of those deeds ?
A. He was sitting up and signed the deeds and asked if he did
it all right; not being able to see writing, he wanted to know whether the signature was all right.
Q. Why did you say he was unable to take an interest?
A. I said he was very weak.
·
Q. Do you deny that you said he was so ill he was unable to
take any interest?
A. I don't know. If I said it, I will not deny it.
Q. Was not that true, what you first told the Court, that he
could not take much interest.
A. He did not take much interest.
Q. You, of course, were interested in getting the title to these
properties in your and your mother's name?
A. Yes, sir.
Q. You had previously testified that you did not think the old
gentleman would live very long when he came to Washington?
A. I said my mother thought that when she came to Augusta
Springs.
Q. You were interested in getting the transaction closed as
quickly as possible after he got back. to Washington?
A. Yes, sir.
Q. And in forwarding your mother's interest and your interest?
A. Yes, sir, and for his own protection.
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Q. Why for his own protection?
A. Had that deed been recorded we would not have
had this trouble. 'fhis one has been in my name for
three years, the Apartment building, and I have never done anything that was not according to his wishes. I have never taken
any of the money, and everything that was supposed to be done
he was consulted about it, and it was practically the same as if in
his own name.
Q. As long as we are talking about the apartment house building, that was conveyed in 1939, the understanding was that he was
tn have the proceeds from that property?
A. Yes, sir.
Q. And Scott was the manager of the property?
A. Yes, sir, and Scott has always sent him the information
every month and the vouchers have gone to him.
Q. He gave you the apartment house building in Washington
in 1939, but he retained the active control and management through
Scott, and he received the benefit of it?
A. Yes, sir.
Q. That was the understanding?
A Yes, sir.
Q. Have you read the deed that Mr. Hayden executed to the
Cooks in July?
A. Yes, sir.
Q. That same provision as to his wishes was embodied in that
deed as you have just testified was your understanding regarding
the apartment house property-that he was to retain the active management of the Augusta Springs property ; he was to
page 164 }have the entire control of it as long as he lived?
A. Yes, sir, but he did not feel it was necessary to
put it in the deed with me; it was merely a verbal understanding,
which has always been carried out.
Q. That was his idea and understanding in 1939, and that idea
that he conveyed to you, which was put into effect in 1939, was his
original idea?
A. Yes, sir.
Q. Whoever drew the deed to the Augusta Springs property
had the same information embodied in that deed: Is not that correct?
!fr. Robertson: vVe object to the question. She cannot know

page 163}
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what was in Mr. Saunders' mind. Mr. Saunders is the one to testify. He cannot ask this witness what was in Mr. Saunders' mind
and knowledge.
The Court : All that this witness can testify to is that she can
be asked to look at the deed and ask her about anything that is
apparent on the face of the record.
Mr. Taylor:
Q. You have read this deed, the deed to the Cooks, have you
not?
A. I 'read it, yes, sir.
Q. I will ask you whether or not the substance of the deed and
the substance of the verbal understanding that you had
page 165 ~with Mr. Hayden regarding the apartment house building and regarding the Augusta Springs property were
not practically the same?
The Court : That is asking her a legal question. In the other
case you had a deed and a subsequent private arrangement was
made between them. I do not think any layman can testify as to
the legal effect of a deed.
Mr. Taylor: I am asking if the substance of the understanding
and the substance of the evidence of the deed, regarding the operation and control of the property conveyed in 1942 and the property conveyed in 1939, were not approximately the same.
The Court : You are asking a layman to pass on a legal question.
That is a matter of law what the deed means.
Mr. Taylor: It appears in the deed admitted as a part of the
record that the Cooks were deeded the property at Augusta Springs
under certain conditions, and that Mr. Hayden was to have the
entire control, entire operation and management of the propertythat is, his life estate; and this witness has testified that her verbal
understanding at the time she acquired the apartment house property in Washington was that she was acquiring the property, but
that Mr. Hayden had the entire control, custody and management
of that property as long as he lived; and I asked this
page 166 ~witness if these two provisions in these two transactions
were not approximately the same.
Mr. Robertson: The deed speaks for itself and she has stated
what her verbal understanding was.
The Court: One is an out and out deed of conveyance, a fee
simple deed, and she testified what she did with her own prope~ty.
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You are now asking her to explain the legal effect of language in
a deed to another piece of property.
Mr. Curry: She stated when the deed was made to her the understanding was that Mr. Hayden was practically to have a life
P-state in it, and Mr. Taylor is merely asking if the verbal· understanding with Mr. Hayden was not practically the same as embodied in this Cook deed.
The Court: Suppose she did answer, what probative value would
it have none?
Mr. C.urry: It would show it was in the mind of the old gentleman.
The Court : You still cannot ask a layman to explain the legal
·
.
effect of a legal instrument.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
page 167 ~ Mr. Taylor:
Q. That deed was signed and acknowledged when?
A. I don't know the exact date; a day or two, I think, after
Mr. Tyler brought it down home; I think it was not the same day;
I think it was a different day.
Q. Were not all of these deeds acknowledged on the same day
by the same person ?
A. I do not think the Keyser property was. I do not think
Mr. Tyler's deed has the same acknowledgment. Is there not a
'
different Notary on Mr. Tyler's deed?
Q. Have you recorded a deed to the Keyser, West Virginia,
property to you?
A. Yes, sir.
Q. Have you a copy of that deed?
A. No, sir; I thought it was witb the rest of them, but apparently it is not.
Q. Do you know when that deed was drawn or when it was
signed by Mr. Hayden and when it was acknowledged by a Notary?
A. I told you a few days, or a day or two after Mr. Tyler was
in Washington. Either that day or a day or two later it was
notarized.
Q. Did you take the deed to Keyser to have it recorded?
A. No, sir.
Q. How did it get there?
A. I mailed it to Mr. Tyler.
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Q. Was that deed executed at the same time as the other deeds
were executed?
A. No, sir.
page 168 ~ Q. 'l ou have no copy of that deed?
. A. No, sir, not with me.
Q. There has been exhibited here and admitted to record a
deed, dated July 18, 1942, conveying the Keyser, West Virginia,
property to you and your mother, marked Plaintiff's Exhibit No.
8?
A. This is the unrecorded deed.
The Court: There are a number of pieces of property conveyed
by different deeds. I would suggest ·to counsel, in examining the
witnesses about any of the deeds, that the exhibit number and the
name of the property be stated, and in that way clarify it in the
minds of all parties.
Mr. Taylor:
Q. This deed, marked Plaintiff's Exhibit No. 8, to the Keyser,
West Virginia property, which is an unrecorded deed, conveyed
the property to you and to your mother, Mrs. Katherine Hayden.
Now you testify that a subsequent deed to this deed has been recorded, conveying the property to you: Is that correct?
A. Yes, sir.
Q. Why was that change made?
A. I testified to that. I explained that Mr. Tyler brought his
deed of his own free will and in accordance with the wishes he
.said my uncle expressed-that he was to give it to me. I do not
know he knew anything about my mother or anything,
page 169 ~but he wanted to be sure a deed got on record in accordance with my uncle's wishes .
. Q. But he had not seen your uncle?
A. Yes, I told him my uncle was in 'vVashington.
Q. Was your uncle in V\T ashington when you talked to him on
the phone?
A. Not when I talked to him on the phone .
. Q. Your mother was in Augusta Springs when you talked to
Mr. Tyler on the phone?
A. I don't know; a day or two before.
Q. According to the deed that is recorded conveying the property to you, that was Mr. Tyler's idea of how Mr. Hayden wanted
the property to be conveyed, instead. of Mr. Hayden's idea on the
·

I
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18th of July; Who authorized and directed this deed to be made?
A. My uncle.
Q. Who authorized and directed the other deed to be made?
A. Which other deed?
Q. The one on record?
A. Nobody authorized and directed it. Mr. Tyler did not know
a deed was ready. Had he known that, he would not have made
a deed and brought it down to me.
Q. There was one in existence, signed and executed and acknowledged by Mr. James R. Hayden on July 18, 1942, to you and
your mother?
A. Yes, sir.
Q. That was July 18, 1942. On the same day of the same
month, 1941, a deed was drawn, conveying the same property to
you and your mother, which has been introduced here,
page 170~marked Plaintiff's Exhibit No. 7, which deed was not
executed : Is that correct?
A. Those deeds were all directed to be drawn and made in
1941, but the day and the month were not filled in until they were
notarized, at which time the Notary changed the one in some of
them to two, and he has made an affidavit to that effect.
Q. But no one changed the date of the deed, marked Plaintiff's
Exhibit No. 7?
A. The deed is no good. This is the scratched up one.
Q. Did any one change any date on the deed marked Plainti ff' s Exhibit No. 8, to the Keyser, \Vest Virginia, property?
A. No, apparently not. That was because the original deed
was so scratched up, when Mr. Scott made it over again, he made
it 1942.
Q. That is only according to information you obtained from
some one else ?
A. No, you can see yourself they were all scratched up, and
I took the deeds and asked him if they were any good that way,
and he said that he had to make them over; that is why it is dated
in 1942. I meant to say I gave the deed to Scott-that was a slip
of the tongue.
Q. You did take the deeds to Mr. Scott?
A. I gave them to Mr. Scott; I do not remember that I took
them.
Q. Do you remember where you gave them to him?
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A.

In our apartment.
Was Mr. Hayden present?
A. He was.
page 171 ~ Q. Did he offer any suggestions about the deeds?
A. I do not understand you.
Q. Did he tell Scott what he wanted him to do; how the property was to go; and what changes to make in the deeds?
A. He did not make any changes, other than to have to write
it over, because these people had invalidated the deeds.
Q. The deed that was invalidated to the West Virginia property was originally to you and your mother?
A. Yes, sir.
Q. And when that was rewritten it was 1o you?
A. That was the original deed that Mr. Tyler made out to me,
not knowing there was one in existence.
Q. As a ma,tter of fact there were two in existence?
A. After he finished his, there were two; there was only one .
originally.
Q. I hand you two deeds, marked Plaintiff's Exhibits Nos. 7
and 10; and ask you if both of these do not _convey the West Virginia property, neither of which were recorded, and both written
prior to the deed that is recorded?
A. Your Honor, I do not think this could be referred to as a
deed, and could not be used; and, therefore, I would not refer to
it as a deed (Indicating the deed, marked Plaintiff's Exhibit No. 7).
Q, Both of these papers do describe the West Virginia property, do they not? ( Referring to deeds marked Plaintiff's Exhibits
Nos. 7 and 10).
·
page 172 ~ A. They do not. This one is to the Crow's Nest
property ( indicating deed, Marked Plaintiff's Exhibit
No. 10).
Mr. Robertson: There have only been two deeds to the West
Virginia property, and one of them we have here, marked Plaintiff's
Exhibit No. 7.
Mr. Taylor:
Q. You have no copy of the deed that is recorded in \Vest Virginia?
A. Not with me.
Q. Do you have a copy of it?
A. I think it is at home.

Q.
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Mr. Robertson.: If it is not at her home, we will send and get a
copy from the Court.
Mr. Taylor:
Q. I believe you testified when Mr. Hayden came to Washington with your mother in July that his mind was skippy : Is that
correct?
A. Yes, sir.
Q. Has he continued to be in that mental state since?
A. Yes, sir.
Q. Continuously?
A. I meant it slips. At one time it is clear and at another time
it is confused.
Q. How was his mind when he first arrived in Washington?
A. I would say it was skippy then.
Q. How long did that last?
A. It has still lasted.
page 173 ~ Q. There has been no marked improvement in his
mind?
A. I think so at times; other times, no.
Q. Has he been able to take care of his business since he returned to Washington?
A. As I have always taken care of his business 'in Washington,
I have continued to do so. There is nothing to take care of about
·
the apartment house.
Q. Do you confer with him about the management of the apartment house?
A. No conferring to do; it just went on the normal course;
Scott collects the rent and sends me the checks, and that is that ;
and he attends to all the repairs and improvements.
Q. And the other property, you have been taking care of that
for him?
A. Yes, sir.
Q. Have you conferred with him as to management, as to
whether making or losing money?
A. I told him it was improving. He asked me if all the houses
were rented and if good tenants; and he said to make them pay
up the rent ; if ·not, put them out.
Q. How many houses are there in Arlington?
A. Five and one apartment house.
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Q. Just recently to avoid Mr. Hayden writing thecks, you have
deposited that money to your own account?
A. For years I have been taking the money from the Arlington
property. A good many years ago my uncle explained it was going
to be my property and I might as well learn how to manpage 174 ~age it. First, I collected from an agency, and then later
I started to collect from some of the tenants, and then
I put some out and put new ones in, and then I took charge of it,
and I have managed the property; and, at his request, I have kept
the money lately because he said he did not need it.
Q. Can you tell the Court the approximate value of these properties in Arlington ?
A. The entire property grosses $200.00 per month:
Q. How many apartments in the apartment house?
A. Five.
Q. And there are five houses? .
A. Yes, sir.
Q. Are they frame or brick houses ?
A. Frame.
Q. What is the apartment house in Washington worth?
A. It is mortgaged for $50,000.00.
Q. What is the approximate value of it?
A. I don't know.
Q. Do you know the net income from that Apartment house?
A. It is on record right there. I don't know what net means.
Q. Do you know how much Scott turns over to yon or your
uncle each month?
· A. Yes, sir.
Q. Does he take out his fees and repairs and assessments before he makes settlement?
A. Yes, sir.
Q. Approximately how much does your uncle receive each
month?
page 175 ~ A. It has gone up from $400.00 to $1000.00. Some
months coal has to be bought and large water rent paid
and ·other things which reduce the income.
Q. That is from the colored apartment house?
A. Yes, sir.
Q. Do you know the value of the Keyser, West Virginia,
property?
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A. No, my uncle asked Mr. Tyler to set a value on it, ·and
he said he preferred not to, and that is all I know.
Q. You are the owner of that property now?
A. Yes, sir.
Q. And you have no idea what it is worth?
A. Probably $6000.00; somewhere around there; that is Mr.
Tyler's guess.
Q. Do you know what he paid for it?
A. Mr. Tyler said he had paid a little over $50,000.00, and
it could be sold for $5000.00 or $6000.00 today.
Q. Do you know when he acquired it, or how long he has had
it?
A. I have no idea.
Q. Do you know what the Crow's Nest property is worth-? ..
A. I think it may be increasing in value, because -the Marin.es·
have bought some ground close to that. Some one told me he paid
$32,000.00 for it, but I do not know.
Q. · You think it has increased in value?
A. I hope so.
\Vi tness leaves the stand.
page 176 ~

Dr. T. W. Hankins, another witness of lawful age,
called on behalf of plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION

BY Mr. Cochran:
Q.

A.

You are a physician?
Yes, sir.
You practice where?
Fordwick and Craigsville and that vicinity.
Have you ever been the physician for Mr. James R. Hay-

Q.
A.
Q.
den?
A. Yes, sir.
Q. · When did you see him last in the capacity of a physician?
A. This memorandum that I have shows it was on April 23,
1941.
Q. What was the nature of his illness?
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A. A chronic bronchitis; it had been hanging on for two or
three weeks. I attended him for about a month, off and on .
. Q. Did you attend him in the year 1942?
A. No, sir, not professionally, except one time he came to the
office there with his sister-in-law. They came there to know about
the dates I had attended him. That was their business there that
day.
Q. Dr. Hankins, did Mr. Marshall Cook see you about the
middle of July, 1942, with reference to seeing Mr. Hayden?
A. Yes, sir, he did come down there. I could not say positively, but I think around in July some time.
page 177 ~ Q. What did he want you to do that time?
A. He wanted me to come down and see the old
gentleman; He said he was going away on the early train and he
did not think the old gentleman ought to go; that he was not able,
or something like that.
Q. Did he state who he was going with?
A. Going back to Washington with his sister-in-law. At any
rate, going to take the early morning train. He wanted me to tell
the old gentleman he was not able. I said the old gentleman has
nqt sent for me and I did not go.
Mr. Curry: I do not think that is competent testimony.
Mr. Robertson: Your Honor, we have a number of out of town
witnesses, who are anxious to get away tonight, and counsel for
the defendants have said it is all right with them if we run a little
later this afternoon, so that these witnesses would not have to
remain over until tomorrow. \!\Till this be agreeable to you ?
The Court: Yes, sir.
Mr. Curry: \i\That the witness has said as to what Marshall Cook
told him is not competent.
The Court: I think it is competent because it bears on the general issue that is presented in this case.
page 178 ~ Mr. Curry: Marshall Cook has not testified.
The Court: But the plai~tiff is now building up his
case ..
Mr. Curry: That is purely hearsay evidence as to the statement
·
Marshall Cook made to him.
The Court: I do not think so; it shows general intent and plan
and fits in with the other testimony.
Mr. Curry: I move it be stricken from the record.
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The Court : The motion is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
CROSS EXAMINATION
By Mr. Curry:
Q. You have practiced for many years?
A. About 30.
Q. You have been at Craigsville about 20 years?
A. I have been there all my practicing life.
Q. Have you known Mr. Hayden ever since he moved there
to Augusta Springs?
A. No, sir; I did not know him very well until I went to see
him when he was sick. ,
Q. The first time you went to see him was during his sickness
in 1941?
A. Once before he came to see me about eye trouble ;
page 179 ~and I referred him to a specialist.
Q. When was that?
A. Probably a year before that.
Q. It is averred in the bill in this case that he was ill, quite
ill, in February, 1942. That is, this year?
A. I do not know anything about that; I did not attend him.
Q. Do you know whether he has had any other physician?
A. No, sir, I do not know.
Q. Was he ill in February and March, 1941?
A. It was from March until April; some time m there that
I attended him.
Q. About how often did you go to see him?
,
A. At first I went every other day, and then every three. days.
Q. Did you talk with him?
A. Just as I would to any patient.
Q. What was his condition, mentally and physically?
A. Physically, he had a bronchitis, a kind of grippe, influenza.
Q. Was he confined to his bed?
·
A. No, sir, he sat up. I believe part of the·· time in bed and
then sitting up. He was generally sitting up when I went to see
him.
Q. When did your treatments begin first? Have you a memorandum?
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A.
Q.

Yes, sir.
Was that memorandum taken from your books ?
A. Yes, sir. I have March 29th to April 23rd.
page 180 ~ Q. You did not wait on him in February?
A. No, sir.
Q. That sickness, that bronchitis trouble-you went to see him
every day at first?
A. For a time or two.
Q. And then later less often?
A. Yes, sir.
Q. What seemed to be the condition of his mind then? Was
it not good?
A. It seemed to me so.
Q. He seemed to be normal for a man of his age?
A. I think so.
Q. Who waited on him and looked after him and administered
the medicines you directed to be given?
A. Mrs. Cook was the chief one.
Q. Did he tell you to look to her?
A. He told me to give her instructions when I left,· what medicine he had to have and what prescriptions, to give them to her, but
no one was in the room except he and I. I would go -down and
talk to Mrs. Cook and tell her what to do.
Q. Did the Cooks apparently ghrc him proper attention ?
A. Yes, sir.
Q. Did he complain or say anything about them to you?
A. No, sir.
Q. And his mind then was sound, even in his sickness?
A. Yes, sir.
Q .. You thought his mind was normal for a man of his age?
A. I did.
page 181 ~ Q. Did you see any evidence of weakness or failing
of mind or memory or understanding?
A. No, sir. .
Q. When you prescribed, he told you to give the prescriptions
to Mrs. Cook?
A. Yes, sir, and he said she would go and get the prescriptions
for him.
Q. I am examining this witness, without waiving my exception.
You say that Marshall Cook saw you in July?
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A. I think it was July of this year.
Q. And that was when you understood from him that Mr.
Hayden was likely to go to Washington with his $ister-in-law?
A. Yes, sir, that is right.
Q. Just what did he say?
A. He said he wanted me to go down there and advise the old
gentleman not to go to Washington on that trip; that he did not
think he was capable of going.
Q. Didn't he tell you that the old gentleman did not want to
go?
A. I do not remember. I asked him if the old man had sent
for me, and he said, no, and I said I will not go if he did not send
for me.
Q. Who talked to you first about the old man's sicknes, and
your attending to him?
i\. You mean when they sent for me?
Q. I mean since you waited on him?
page 182 ~ A. I remember Mr. Cochran was the first man who
saw me.
Q. When was that?
A. I do not remember whether it was June or July.
Q. Did you know a suit was pending then?
A. I did not.
Q. He did not say anything about a suit?
A. No, sir.
Q. \Vho was with him ,vhen he went there?
A. Mrs. Cochran was with him.
Q. Did you show him your books?
A. I think I did.
Q. · Your books showed that the illness was not this year, but
in 1941? ·
A. That is right.
Q. In 1942 you did not know anything about a sickness?
A. No, sir.
·
Q. In March and April, 1941, you waited on him and attended
him and saw no mental disturbance?
A. That is right.
Q. Have you seen him since that time?
A. No, sir, except the time he came to my office with his sisterin-law to get the date I had attended him.
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Q. When was that?
A. I could not tell you; it was probably about September, or
some time around in there.
Q. How did he appear then?
A. About as usual; I did not talk to him. They did not stay
there but a few minutes; just wanted this statement from
me.
page 183 ~ Q. And you ga,·e him the statement and when you
attended him?
A. Yes, sir.
Q. Did he appear as usual?.
A. About as usual ; I did not talk to him.
Q. \\That did she say?
A. She wanted the dates I attended him. She 'thought it was
in 1942. I told her that it was in 1941.
Q. There is no doubt about your telling them 1941?
A. No, sir.
Q. In the bill, they made affidavit to it, that he was ill in 1942?
A. He may have had some other doctor.
Q. Did you ever hear of any other doctor waiting on him?
A. No, sir, I never did.
Q. He never made any complaints to you about the Cooks?
A. No, sir.
Q. \T\T as he apparently comfortable during the time you waited·
on him'?
A. Yes, sir, very comfortable.
Witness leaves the stand.
page 184 ~ · Mrs. J. H. Coffey, another witness of lawful age,
called on behalf of the plaintiff, after being duly sworn,
testified as follows :
DIRECT EXAMINATION
By Mr. Cochran:
Q. Where do you live?
A. Augusta Springs.
Q. Are you en~aged in any work there?
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A. I am Secretary to Mr. Reid, the general manager of the
Stillwater Worsted Mills.
Q. How long have you lived there?
A. All my life with the exception of one and a half or two
years that I lived in Philadelphia.
Q. Do you know Mr. James R. Hayden?
A. Yes, sir.
Q. Do you know Mr. and Mrs. Marshall Cook?
A. Yes, sir.
Q. Have you seen Mr. James R. Hayden during the past year?
A. Yes, sir.
Q. When was the last time that you saw him?
A. The middle of July this year.
Q. Will you please relate the circumstances under which you
saw him?
A. My brother was at home from Baltimore and I took him
to the train that morning. He was going to a foreign country.
Q. Was he in the army?
A. He was connected with the Mercantile Commission in Baltimore, and we sat in the car until the train pulled
µage 185 ~in; and when it pulled in I noticed Mr. Cook and Mr.
Hayden and a lady walking in front of us.
Q. Did you know who th.e lady was?
A. No, sir, I knew Mr. Hayden and Mr. Cook, and Mr. Hayden was so terribly feeble looking I was amazed. He went up the
platform in front of us with a cane, and Mr. Cook was walking
beside him whispering in his ear; and when he got into the train
Mr. Cook did not help him and he reached for the bar and he
slipped over and Mr. W. D. Johnson, the C & 0 agent at Craigs\'ille, came and helped him up.
Q. Tell everything you know about how he looked?
A. His pants were just hanging 01?, him; he was a perfect
skeleton. I was so surprised I did not know what to do:
Q. How long before that had you seen him?
A. Not for a couple of years; I had not seen him for two years.
Q. And you saw he was trembling?
A. Yes, sir, he certainly was.
Q. \Vas there a big difference between his appearance then and
when you had seen him two years before?
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A. There certainly was; I was very shocked at his physical
condition.
Q. Describe his physical condition a little more?
A. As I saw him, when walking in front of me-I was watching-he was shaking and tottering along with his cane, and
Mr. Cook was not helping him, and I did not think
page 186 ~he could make it to the train, he was so feeble and weak.
Q. Did he give you the impression he was an ill
man?
A. He certainly did.
Q. That was about the middle of July?
A. Yes, sir.
CROSS EXAMINATION

By Mr. Curry:
Q. How long have you lived at Augusta Springs?
A. All my life, except for a year and a half or two years when
l,. lived in Philadelphia .
. Q. Who is your father?
A. George Moran.
Q. Then you are a Moran?
A. I am a Moran.
Q. George is dead?
A. No, sir, he is living.
Q. Which one is dead?
A. Jim.
Q. They were twins?
A. No, sir;
Q. Have you €:Ver been at the Cook's home?
A. Yes, sir.
Q. Did you ever see Mr. Hayden there?
A. No, sir; I was always told he was in his room.
Q. The last time you saw him before July, 1942, was about two
years before;?
A. Yes, sir.
Q. Whe~e did you see him then?
page 187 ~A. As I remember back, he was in a car going down
the road. I don't know who was driving. I was at the
post office and somebody was driving the car for him.
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Q.
A.
Q.
A.

You did not see him on the ground?
No, sir.
You had not seen him on the ground ever before?
Yes, sir, I have seen him on the ground; I had talked to him
in years past.
Q. When did you last talk with him?
A. Three or four years ago.
Q. vVhat did you talk to him about?
A. Our Sunday School had a picnic on his property, and he
came down and I fixed his lunch?
Q. That was in the church?
A. No, sir, at the lake in front of the church.
Q. That was a common meeting place?
A. Occasionaly we would have our picnics over there, because
it was cool under those trees.
Q.
You never talked to him to determine anything about
the condition of his mind?
A. No, sir.
Q. When you saw him, you saw hint walking along the platform on July 14th?
A. Yes, sir.
Q. You say Mr. Cook was whispering to him? How could
you tell that?
A. I was right behind him.
Q. Could you tell what he said?
page 188 ~ A. No, sir; I could not hear the words; he was whispering.
Q. Did Mr. Hayden respond?
A. No, sir, in no way whatever.
Q. He just went to the train?
A. He was having quite a time getting to the train.
Q. Did Mr. Cook go to the train?
A. No, sir, he ~tepped back when he started to go in.
Q. And Mr. Johnson came up and gave him some further help?
A. That is right.
Q. You did not talk to him at all?
A. No, sir. ·
Q. You did not have any opportunity to know what his mental
condition was?
·
A. No, sir.
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Q. You could just merely tell that he was physically weak?
A. Very weak.
Q. You had· not seen him on the ground, on his feet, except
four or five years before?
A. Yes, sir.
Q. The last time you had seen him, you had just seen him
riding by in an automobile?
A. Yes, sir.
Q. About two years before this?
A. I would say so.

Witness leaves the stand.
page 189 ~

Miss Lousie Hayden recalled :
CROSS EXAMINATION CONTINUED

By Mr. Taylor:
Q. You said that prior to Mr. Hayden's return to Washington
on July 14th with your mother that he had not mentioned the
Cooks : Is that correct ?
A. He would say something about Mrs. Cook or Marshall
Cook; I testified that he did not ref er to them with any great affection.
Q. Had he ref erred to them before his return to Washington .
on the 14th of July, 1942? Had he referred to the Cooks as "that
damned crowd up there" before his return to Washington on the
.
14th?
A. I said I did not know whether he meant the Cooks particularly or they and their boarders combined; whether he was ref erring to his household combined.
Q. Was that before or after his return with your mother?
A. Before.
Q. Has he ever referred to them since?
A. Yes, sir, as the Cooks.
Q. But neither you nor your mother ever worried about Mr.
Hayden's welfare while he was at Augusta Springs?
A. No. sir.
Q. There was nothing to be alarmed about? You were under

Marshall W. Cook et al v. James R. Hayden

219

Miss Louise Hayden
the impression that he was getting along all right while at Augusta
Springs?
A. Mrs. Cook wrote me he was very well, and told me on the
phone several times that he was very well.
Q. And you had no reason to doubt that?
page 190~ A. No, sir.
Q. As a matter of fact, you had not been to Augusta
Springs for four years?
A. No, sir.
REDIRECT EXAMINATION

By Mr. Robertson:
Do you know Dr. Stirling Ruffin in Washington?
Yes, sir.
Q. He is a general practitioner there?
A. Yes, sir.
Q. Approximately how old a man is he now?
A. I do not know his age, but he was personal physician to
President Wilson.
Q. Is he the family physician for your family?
A. He treated my father back in 1912 and 1913.
Q. Has he continued to be your family physician down to the
present time?
A. When we have a doctor, yes. I had him when I had the
flu about 20 years ago, and my mother has been to see him during
the interim.
Q. Has he at any time attended your uncle since he came to
Washington in July, 1942?
A. Yes, sir, twice.
Q. Why not more often?
A. He came once and my uncle asked him to come twice. He
said he saw no need to have him, but to please my uncle he came
the second time.
Q. Has there ever been any disagreement between
page 191 ~you and your mother as to what part of Mr. Hayden's
property would be deeded to you separately and what
part to you and your mother?
A. No, sir.
Q.
A.
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Q. Has there ever been any disagreement between you and your
uncle on that?
A. No, sir.
Q. Are there any mortgages on any of the property, except on
the colored apartment house in Washington?
A. Not that I know of.
Witness leaves the stand. ·
Mr. Robertson: During the Court's recess, I telephoned to Willis
F. Roe, the N utary Public, who took the acknowledgments to the
four deeds on July 18, 1942, and asked him to come to Staunton
tonight on the train that leaves Washington at 6 :00 o'clock, which
would get in here at 10 :00, so that he could testify tomorrow. He
stated that his wife is ill and he could not come. I have an affidavit from him, and if counsel for the defendants will let it go in,
it will save the necessity of taking his deposition.
Mr. Curry: vVe will raise no objection about that, and it can be
fikd
.
Mr. Robertson: I am filing his affidavit, having marked it Plaintiff's Exhibit No. 12, and I will read it to the Court.
page 192 ~

PLAINTIFF'S EXHIBIT NO. 12
"AFFIDAVIT

DISTRICT OF COLUMBIA, s.s.:
I, Willis F. Roe, a Notary Public in and for the District of
Columbia, whose commission expires January 2, 1943, being first
duly sworn, depose and say that on July 18th, 1942, I acknowledged
for James R. Hayden, of Washington, D. C., and Augusta Springs,
Virginia, a deed transferring title to a certain tract or parcel of
land situated in the County. of Augusta, Augusta Springs, Virginia, to ( Mrs~) Katherine Hayden and her daughter (Miss)
Louise Hayden, as joint tenants. This deed obviously typewritten
in Nineteen Hundred, Forty-One and bearing a blank date in the
year Nineteen Hundred Forty-One and which has been signed by
James R. Hayden and witnessed by (Mrs.) Marshall Cook and
Marshall Cook prior to July 18th, 1942, at which time James R.
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Hayden in my presence and witnessed by James E. Scott, resigned
the said deed and acknowledged the same to be his act and deed
on the eighteenth day of July, 1942. The date July 18, 1942, was
inserted by me the Nineteen Hundred Forty-One as typewritten
in the deed was changed by me to .Nineten Hundred Forty-Two,
as evidenced by the corrections on the deed where "two" is written
over "one," both in the deed and in the Jurat.
WILLIS F .. ROE.
(NOTARY'S SEAL)
.(WILKIE COLLINS)
Subscribed to and sworn to before me this 14th day of October,
1942.
WILKIE COLLINS
Notary Public, D. C.
My commission expires 3-15-44."
page 193 ~ Stanley de Neale, another witness of lawful age, called on behalf of the plaintiff, after being duly sworn,
testified as follows :
DIRECT EXAMINATION
By Mr. Robertson:

Q. What is your full name?
A.

Stanley de Neale.
Where do you live?
A. 1007 Decatur St., N. \V., Washington, D. C.
Q. How old are you?
A. I am 44.
Q. What is your business or profession?
A. I am a practicing attorney in the City of Washington and
District of Columbia, and at the present time I am assistant corporation counsel in the District of Columbia and have been for the
past 15 years.
Q. Where did you study law?
A. At Georgetown University.
Q. You graduated in what year?
A. 1923.
Q.
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Q. Do you know Mr. James R. Hayden and Mrs. Lawrence
Hayden and Miss Louise Hayden, or any of them?
A. I know them all.
Q. How long have you known that household?
A. Approximately 20 years.
Q. Do you know the reputation of Mrs. Lawrence Hayden in
Washington?
A. I do.
Q. What is it?
page 194~ Mr. Curry: We object to the question; her reputation
is not in issue.
.
The Court: You raised it; you have charged her with being this
man's mistress.
.
A. I would say it is the very highest; she is as fine a woman
as I would ever want to know. She and my mother and father
were intimate friends.
Mr. Robertson:
Q.. Knowing her reputation as you do, what would you say to
a charge against her in the Answer filed by the defendants in th~s
case that she had been kept by Mr. Hayden for 40 years?
Mr. Curry: We object to the question.
The Court: The objection is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
A. I think it is most malicious.
Mr. Robertson:
Q. Do you think there is any foundation for it in fact?
A. Absolutely not.
Q. How often do you suppose that you were in and out of the
Hayden house in the last two years?
page 195 ~ A. I would say I would call on the family perhaps
. every two or three weeks. Sometime in that frequency
of time; sometimes more often than others.
Q. When you go there have you seen Mr. Hayden?
A. On every occasion, whenever he has been in the District
of Columbia, he has made his home with his sister-in-law and niece.
Q. Do you recall when he came to stay permanently in the
middle of July, 1942?
A. No, sir, I did not see the folks around that time.
Q. How soon after that approxim'ately was it that you did see
that household at their home?
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Perhaps, I would say sometime in September.
What was Mr. Hayden's physical condition then as compared to what it was the last time you had seen him previously?
A. I would say he had broken.
Q. In what way?
A. He had lost considerable weight; that he was run down and
was not himself as I recall him prior to that time. When I saw
him two or three years ago, he was a very well-made strong and
rugged for a man of his years.
Q. What would you say of his mental condition since you saw
him in September of this year as compared to what it was when
you saw him before that?
Mr. Curry: We object to the question on the ground that this is
a lay witness and he is not competent to testify.
page 196 ~ The Court: A good deal of evidence has been introduced showing his condition in July and as to whether
he has improved~
Mr. Curry: Lay witnesses cannot state opinions, except based on
facts.
The Court : If I have known a person well and see him over a
period of time and have talked to him I am competent to testify.
Mr. Curry: This ~itness is an intelligent witness; he is an able
lawyer.
The Court: I think the question is proper.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
A. I would say his mental condition w~s what we would call
in a semi-senile condition, due to his advanced age. His memory
was good at times, and then it was not at others.
Q. Have you ever heard him discuss with you or any one else
what disposition he intended to make of his property?
Mr. Curry: The question is objected to; it is calling for hearsay
evidence.
The Court: The objection is overruled.
page 197 ~ Mr. Curry: Defendants, by counsel, except to the
Court's ruling.
A. No, sir, he never discussed these matters with me.
Mr. Robertson :
·
Q. Do you know a colored real estate dealer in Washington
named James E. Scott?
A. Yes, sir.

A.
Q.
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Q.

Do you know Dr. Stirlfog Ruffin in Washington?
Yes, sir.
Q. He is a general practitioner?
A. He is.
Q. How old is he?
A. He was the personal physician of President \Voodrow \Nilson, and also my mother's physkian; and I think he is approximately about 84 or 85 at this time. He is a man who does not
look his years, a perfect specimen of manhood.
A.

CROSS EXAMINATION

By Mr. Curry:
Q. I have never known of you except as Mr. Stanley.

You
are spoken of in ·washington generally as Stanley, and I recognize
that you are a distinguished member of that bar?
A. That is nice of you to say that.
Q. I am just going by your reputation.
When did you talk with Mr. Hayden last?
A. I would say perhaps a couple of weeks ago, maybe a little
·
less.
page 198 ~ Q. What were you talking to him about?
A. I called his niece on the telephone and he answered the telephone.
Q. He was able to do that?
A. Yes, sir, he answered the- telephone.
Q. How long did you talk to him?
A. I wanted to know if his niece had arisen yet, and when I
found she had not, I told him I would call her back later. He was
very much interested in his sheep, and he wanted to know whether
or not I would come ttp and help him with his sheep.
Q. Had he known you before?
A. Yes, sir. · ·
Q. Of course, ariy talk with a distinguished lawyer like you in
\Vashington-I take it you are not a shepherd or a stockdealer?
A. No, sfr," I am ·not.
·
Q. Was that talk over the phone about the sheep?
A .. My recollection is it was, and also when I visited the home
if he happened to be in the living room at the time that was his
·
principal concern, his sheep.

Marshall W. Cook et al ,•. James R. Hayden

225 ·

Stanley de Neale and James E. Scott
'When you visited his home later: 'When was that?
A. I believe I saw him maybe a week later.
Q. What was he talking to you about then?
A. He was sitting in the living room and while his sister-inlaw was there and his niece came in, we talked for a minute or
two about war conditions, and then he reverted to his sheep, and
it was around 8 :30, and he excused himself and retired,
page 198 ~and I did not see.him any more.
Q. Your conversation was not sufficient to form an
opinion about his mental condition?
A. Yes,, sir, I think so. I am not a farmer and he was talking to me about corning down here and taking care of his sheep.
He knows I am not a farmer. That was his concern throughout,
that I was to come and take care of his sheep.
Q. Have you advised with him as an attorney?
A. No, sir.
Q. Have you ever been Mrs. Hayden's or Miss Hayden's attorney?
A. No, sir.
Q. You have never advised them about their business?
A. We are close friends and an idea may be dropped here and
there, and we have exchanged ideas; but not in any professional
capacity.
\Vitness leaves the stand.

Jarnes ··E. Scott, another witness of lawful age, called
on behalf of the plaintiff, after being duly sworn, testified as follows:
page 200 ~

DIRECT EXAMINATION

By Mr. Robertson:
Q.
A.
Q.
A.
Q.
A.
Q.

Your name is James E. Scott?
Yes, sir.
Where do you live?
In Washington, D. C.
What is your business?
I am in the real estate business and have been since 1921.
How old are you?

Supreme Court of Appeals of Virginia

226

James E. Scott

A.
Q.

46.

Are you a licensed real estate dealer m the District of
Columbia?
A. Yes, sir.
Q. Do you specialize in handling colored property?
A. Yes, sir, that is my specialty; I manage colored property.
Q. Do you know Mr. James R. Hayden, the plaintiff in this
case?
A. Yes, sir. I have known Mr. Hayden since 1929.
Q. How did you happen to become acquainted with Mr. Hayden?
A. I became acquainted with Mr. Hayden through Mr. R. L.
Coulton, who was the trust officer for the District National Bank;
he is now Vice-President of the National Savings and Trust Company.
page 201 ~ Q. What are the conditions and circumstances under
which he brought you in contact with Mr. Hayden?
Mr. Curry: The question is objected to as irrelevant and immaterial.
The Court: The objection is overruled.
A. Mr. Coulton wanted me to meet Mr. Hayden because Mr.
Hayden had an apartment house in fact occupied by colored tenants, which he wanted me to manage for Mr. Hayden, I having
managed some property for the bank.
·
Mr. Robertson :
Q. As a result of t~at introduction, did you take over the management for Mr. Hayden?
A. Yes, sir, and I have had it from that day until this.
Q. As a result of your business contact with Mr. Hayden, did
you get to discussing his other real estate properties with him?
A. Yes, sir, after about three or four years of continued business with Mr. Hayden, he then on occasions when he would come
into my office would talk to me about other properties and about
his family, of what it consisted, and generally told me more.of himself.
Q. Do you prepare real estate deeds in your office in connection
with your real estate business?
A. Yes, sir, all types of real estate papers :-deeds, mortgagrs,
insurance policies, etc.
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page 202 ~

Q. From time to time in your dealings with Mr.
Hayden have you prepared deeds for him?
A. Yes, sir, several deeds for Mr. Hayden-many, in fact.
Q. In discussing the property did he turn over to you maps
and documents and original deeds?
A. Yes, sir, he turned over to me maps and original deeds, and
gave me instructions. I have those maps here ( referring to a brief
case in his hand) Here is one of them ( handing counsel a paper).
Q. What is that map?
A. That has to do with some property in Florida, consisting of
about 10,000 acres.
Q. Do you know whether Mr. Hayden drew that map himself?
.
A. Yes, sir.
Q. \Vere you looking at him when he drew it?
· A. No, sir, he brought it in to me.
Q. I wish to introduce this map, and ask that it be marked
Plaintiff's Exhibit No. 13.
Mr. Curry: We object to the introduction of this map. It has
nothing to do with the issues involved here.
Mr. Robertson: I will withdraw the map.
Q. · In your discussion of business with Mr. Hayden would you
go to his apartment, or would he come to your office, or both?
A. Both, sir. He used to come to my office regularly every
time he came to Washington; and on occasions he
page 203 ~would call me and ask me to come to him.
Q. Where is your office?
A. 711 Florida ,Avenue, N. W.
Q. As the result of your business contacts with Mr. Hayden,
which took you to the home of Mrs. Lawrence Hayden, did you
become acquainted with Mrs. Lawrence Hayd_en and Miss Louise
Hayden?
A. I met Mrs. Katherine Hayden and her daughter at the Mendota Apartment, 20 St. and Kalorama Road. I have been there
a number of times.
Q. Did Mr. Hayden ever discuss with you what disposition he
intended to make of his property?
Mr. Curry: I object to the question; it is calling for hearsay
evidence.
The Court : The objection is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
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A. Mr. Hayden discussed on frequent occasions how he \vanted
his property disposed of; and I think the first very tangible evidence of how he wanted it done came in 1937, and I have a memorandum here that can refresh my memory on which I made notes
and dated it.
Mr. Robertson:
Q. Please look at your memorandum and state when that was
in 1937?
page 204~ A. In August, 1937, Mr. Hayden mentioned property
at Keyser, W. Virginia, property in Luna Park, Augusta
Springs, Crov/s Nest and property in Florida; and, at that time,
he instructed me to prepare deeds to these various properties, some
of which were to Mrs. Hayden and .her daughter, Miss Louise
Hayden, and some of which were to Miss Louise Hayden.
Mr. Curry: I wish it understood that my objection continues and
is to go to this entire line of testimony.
The Court: It is so understood, Mr. Curry.
Mr. Robertson :
Q. Have you ever studied law?
A. Yes, sir.
Q. Where?
A. At the Howard University Law School, \,Vashington, D. G.
Q. Did you graduate with a law degree?
A. Yes, sir.
Q. What year?
A. 1924.
Q. Are you a licensed lawyer, or do you confine your business
to real estate?
A. To real estate.
Q. You are not a practicing lawyer?
A. No, sir.
Q. Did Mr. Hayden ever discuss with you the dispage 205 ~advantages or advantages of conveying the properties to
Mrs. Hayden and her daughter by deed or will?
Mr. Curry: I continue my objection to this line of questioning.
The Court: The objection is overruled.
Mr. Curry: Defendant, by counsel, except to the Court's ruling.
A. Mr. Hayden told me of his family relations, of the fact
tl;iat he was a bachelor and had no children and no close relations;
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and he desired his property to go to his blood kin, Mrs. Hayden and
Miss Louise Hayden.
Mr. Robertson :
Q. Do you know the reputation of Mrs. Lawrence Hayden, as
to whether she is a lady of high character and morals, or other\vise?
A. I am afraid I cannot answer that question. I know Mrs.
Hayden in a business way. I have heard remarks, but I do not
know her personally. There was no contact, except a business
contact.
Q. Have you ever heard Mr. Hayden discuss Mr. Marshall
Cook and his wife who lived in his home at Augusta Springs?
A. · Yes, sir, he has ref erred to Mr. and Mrs. Marshall Cook
as being care-takers of his place at Augsta Springs, mentioned
them and a maid who was there ; but the Cooks were
page 206 }care-takers. In that connection on several occasions 1\fr.
Hayden asked me to come to Augusta Springs to see
him at his home there, and has said that Mr. and Mrs. Cook, his
care-takers, would look out for me and make it comfortable for me.
Mr. Curry: The answer is objected to as a self-serving declaration; Mr. Hayden is here to testify for himself.
The Court: Strike out what the witness has said about Mr. and
Mrs. Cook making him comfortable.
Mr. Robertson :
Q. Did Mr. Hayden say who was paying the expenses of operating the household at Augusta Springs?
Mr. Curry: I object to the question; it is again calling for hearsay evidence. Mr. Hayden is here to testify.
The Court: The objection is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
A. Mr. Hayden has told me that it ,vas his household. I have
known something of the expenses; he has shovm me checks and
said he needed this money to take care of this thing or the other
at Augusta Springs. He specified what it was to be used
page 207 ~for. He has asked me for checks to take care of his
matters in Washington.
Q. Do you know whether he or the Cooks were paying the
household expenses at Augusta Springs?
Mr. Curry: The question is objected to; Mr. Hayden is here to
testify.
·
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The Court : The objection is overruled.
:-.,
Mr. Curry: Defendants, by counsel, except to the Court's rulmg.
A. Yes, sir, he has drawn money himself to pay expenses at
Augusta Springs.
Mr. Robertson:
Q. Have you ever heard him express an intention to give the
property at Augusta Springs to Marshall Cook and his wife?
A. No, sir, I have not. He told me definitely to whom he want,
ed all of his property to go.
Mr. Curry: The question and answer are objected to for the
reasons heretofore stated.
The Court: The objection is overruled.
Mr. Curry: Defendants, by counsel, except to the Court's
ruling.
page 208 ~ Mr. Robertson :
Q. Who was that?
A. Mrs. Hayden and her daughter.
Mr. Curry: I object to the question and answer.
Mr. Robertson: Counsel will agree that your objection and exception runs to this entire line of testimony, as to this witness and
all the other witnesses.
The Court: It was understood that you were objecting to this
entire line of testimony.
Mr. Robertson:
Q. Have you ever heard Mr. Hayden refer to Mr. or Mrs.
Marshall Cook in terms of affection?
A. No, sir.
Q. I hand you a deed, marked plaintiff's Exhibit No. 5, dated
August 15, 1939, from Mr. Hayden to Louise· Hayden, conveying
property in the District of Columbia, which has been spoken of
here as the colored apartment house ; and ask you if you prepared
that deed?
A. Yes, sir, I recognize this deed, conveying the apartment
house, Lot No. 29 in John R. Condon's subdivision, a part of original lot No. 11, in Square 525, in Washington, D. C. This property is known as 318 New York A venue, and is an apartment
building; and I witnessed the signature of Mr. Hayden.
page 209 ~ Q. On that land is there an apartm~nt house occupied by colored tenants ?
A. Ycs, sit, all colored tenants in that neighborhood.
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Q. Can you recall the circumstances under which that deed was
made?
A. Mr. Hayden executed this deed as a part of his general
plan of transferring his property to his relatives. In 1937 he had
told me he wanted it done and from 1937 until 1939 it had been
impossible for me to do it because I did not have the descriptions.
Mr. Hayden on numerous occasions inquired as to whether or not
I had prepared all the papers, and I told him I did not have the
descriptions and I could not get them without his assistance. He
brought them in to me.
Q. Are you now the retained agent for that property?
A. Yes, sir.
·
Q. Do you know whether or not Miss Louise Hayden at any
time has acted for her uncle in accounting wit~ you for the proceeds of that property?
A. I don't know whether I understand your question?
Q. I will ask it this way?
When you account for the property as agent, do you deal with
Miss Louise Hay'den or Mr. Hayden?
A. I deal with both, Mr. and Miss Hayden, in accounting for
the rental collections. Each month a statement was made with the
necessary vouchers, for upkeep and the like. That statement is
given to Mr. Hayden, mailed as a rule to Augusta Springs, and
the check for the property is mailed to Miss Hayden.
page 210~ Q. Do you recall whether Mr. Hayden has had you
mail checks to the Cooks at Augusta Springs?
A. No, sir, he never had that done.
Q. When did you arrive in Staunton fo~ this hearing?
A. I arrived here Tuesday night ( December 15th).
Q. Have you talked with Mr. Hayden since you .have been
here?
A. Just to say good morning and good evening.
Q. What was his mental condition when he executed the deed
in 1939?
Mr. Curry: The question is objected to as immaterial; that is not
the issue here.
The Court : The only question is his mental condition in 1942
when he executed the deeds. It is progressive on account of Mr.
Hayden's age; and it is not beyond the mark or rule to go back
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for a period before, as well as after, to get a general picture. That
is my view. That particular deed is not under attack.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
The evidence goes to show that his mind varies. The presumption
is when he made that deed that his mind was sound and clear, and
that is the issue as to that time.
Mr. Robertson :
Q. Do you recall the execution of a number of deeds by Mr.
Hayden on July 18, 1942?
page 211 ~ A. Yes, sir.
Q. vVere you present when those deeds were executed?
A. Yes, sir.
Q. Did you request the Notary to be present to take the 3:cknowledgments?
A. Yes, sir.
Q. ·where were they executed?
A. In the Mendota Apartment in Washington.
Q. You had prepared the deeds?
A. Yes, sir.
Q. Do you recall whether they had been originally prepared on
that date, or previously? To refresh your recollection I hand you
plaintiff's Exhibits Nos. 3, 6, 7, 8, 9, and 10.
The Court: I would like for Mr. Scott, if he drew those deeds
that were dated in 1941, to explain that to the Court, and then
come to July, 1942. I would like a complete explanation of what
happened in 1941, and.why drawn and what directions Mr. Hayden
had given him at that time.
Mr. Robertson :
Q. Mf'.. Scott, I hand you three deeds, marked plaintiff's exhibits Nos. 3, 9 and 10, all dated July 18, 1942, and all showing
that the deeds were typed in 1941, and changed in pen and ink
to 1942, and ask you to explain that change. I ref er first to
plaintiff's exhibit No. 3, and ask you to explain the change in that
deed?
A. Plaintiff's exhibit No. 3 is the deed conveying all that
certain tract or parcel of land situated in the
page 212 ~County of Augusta, Virginia. I presume it is -the Augi.1sta Springs property. This deed was prepared in
1941 and turned over to Mr. Hayden, along with some other deeds,
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at that time, because I felt that he should look them over carefully,
to be sure that he was satisfied with the preparation I had made.
Q. Had you prepared the deeds?
A. Yes, sir.
Q. About what time, did you prepare them?
A. In the summer of 1941.
Q. Who asked you to prepare them?
A. Mr. Hayden did.
Q. Who furnished you the data to go in the deeds?
A. Mr. Hayden.
g. Explain what happened when he executed and acknowledged all of the deeds in July, 1942?
A. These deeds were handed to Mr. Hayden and he took them,
all for the purpose of examining them to see if they were correct.
In 1942, this deed was presented to me, along with the rest of
them again, and I was asked to bring in a notary public. I brought
in Mr. Willis F. Roe, a white notary public,. who lived on Adams
Mill Road, in Washington, D. C. I did not bring a notary from
my office, because I did not want my office to prepare the deed and
acknowledge it too. I wanted another notary to do it and I purposely got a white notary because I had white clients and I
thought they would be better satisfied with a white notary. I was
called and asked .to come to the Mendota Apartment
page 213 ~again in the summer of 1942 in regard to this particular
deed, which was shown to me without a notary's acknowledgment on it. It had, at that time, the name of James R.
Hayden written above the line fqr his signature, and the names of
Mrs. Marshall Cook and Mr. Cook on it as witnesses. With the
Notary present, Mr. Hayden reacknowledged this deed, and I witnessed his resigning of it, and the notary took the acknowledgment
·
on July 18, 1942.
Q. Do you recollect whether or not you had ever been asked
by Mr. Hayden, or Mrs. Hayden, whether the witnessing of the
deed by the Cooks, without a notary's acknowledgment, would
make it a good deed ?
A. They asked me and my opinion was it needed a notary's
seal.
Q. Do you recollect who asked you?
A. I don't recollect which one asked me.
Q. ·when present at the Hayden apartment on July, 18, 1942,
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for the re-execution and acknowledgment of that deed, did you
yourself observe Mr. Hayden's mental condition then?
A. Yes, sir, Mr. Hayden was quite normal and knew what
he was doing.
Mr. Curry: I object to the witness giving his opinion.
The Court: He was there for the purpose of acknowledging a
deed. If he thought it was good, he should say so.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
page 214~ Mr. Robertson:
Q. Would you have taken part in the transaction if
you had thought he was mentally incompetent?
A. Most assuredly not. I have a reputation to maintain and
it is a good one in Washington.
Q. I hand you a deed, marked plaintiff's exhibit No. 9, which
conveys the Luna Park property, and· ask you if the circumstances
attending the execution of that deed are the same as those- attending the deed, marked plaintiff's exhibit No. 3, about which you
have just tesfified?
A. This deed has to do with Luna Park and! the same conditions prevailed here as in the other instance. This deed was drawn
in 1941 and acknow Iedged in 1942, and the notary changed the
date from 1941, a typewritten 1941, and he changed the date to
1942, and Mr. Hayden had signed his name and it was witnessed
by Mr. and Mrs. Marshall Cook, and it was resigned in my presence and in the presence of Mr. Roe, the notary.
Q. We have introduced an affidavit from Mr. Roe, stating the
circumstances under which those dates we~e changed: At whose
instance was that affidavit made?
A. It seems to me I asked him to do that, because the deeds
had been changed.
·
Q. I hand you a deed, marked plaintiff's exhibit No. 10, dated
July 18, 1942, conveying the Crow's Nest property, and ask you
if the circumstances attending the signature and acpage 215 ~knowledgment of that deed are substantialy the same
as those attending the signature and acknowledgment of
the two previous deeds about which you have testified?
A. This deed transfers property to Mrs. Katherine Hayden
and Miss Louise Hayden in 1941, and was executed and acknowl-
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edged in 1942 by Mr. Hayden and his sigiature was witnessed by
me at that time.
Q. There is only one signature on this deed?
A. Just one signature. It was not signed and resigned. Just
signed when it was acknowledged.
Q. I hand you a deed, marked plaintiff's exhibit No. 8, dated
July 18, 1942, conveying the Keyser, West Virginia property, which
you will note is signed by Mr. Hayden and acknowledged by a
notary public, but is not recorded, and the date 1942 has not been
changed from 1941 to 1942. Do you recollect the circumstances
under which that deed was executed ?
A. This deed was executed at the same time as the others and
was prepared in 1941. I don't know-I am not sure about that.
This was in 1942 and it was prepared by me.
Q. I hand you a deed, dated July 18, 1942, marked plaintiff's
exhibit No. 7, and ask you if that is the deed to which you referred that you had prepared in 1941, conveying the same property?
A. Yes, sir.
Q. I hand you the deed, marked plaintiff's exhibit No. 7, dated
July 18, 1942, without any change being indicated in the
page 216 ~date, which is signed but not acknowledged or recorded,
and ask you if that is the first deed you prepared for
the Keyser, W. Virginia property ?
A. Yes, sir, this is the first one prepared, and it was drawn on
the same typewriter and at the same time as this deed, marked
plaintiff's exhibit No. 9, was done.
Q. Why is it that your first deed to the Keyser, W. Virginia,
designated as plaintiff's exhibit No. 7, was not acknowledged or
recorded, if you know?
A. This was not acknowledged because there was something
wrong here with this signature (indicating). There are erasures
on this and because· of those erasures, we did not acknowledge
this instrument.
Q. Is that where the name "Cook and wife" appear on the
deed?
A. Yes, sir.
Q. And under that written in pencil : "Rubbed out." Do you
know whose handwriting that it?
A. No, sir, I° don't know whose writing that is.
Q. I hand you the deed of July 1.8, 1942, marked plaintiff's
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exhibit No. 8, where the date 1942 is unchanged, conveying the
Keyser, W. Virginia, property and call your attention to the, fact
that the deed is signed and acknowledged and not recorded, and
ask you if you know why. that deed did not go to record?
A. No, sir, l do not know why it did not go to record.
Q. Do you know anything about a deed that Mr. Tyler, a lawyer from Keyser, W. Virginia, prepared for the Keyser, W. Virginia, property ?
A. No, sir, I know he did some work for Mr. Haypage 217 tden, but I do not know about any deed.
Q. I hand you a paper, marked plaintiff's exhibit
No. 6, which is apparently a part of a deed, conveying the Crow's .
Nest property, _signed by James R. Hayden twice, not recorded,
and not acknowledged, with the word, "void," written on it in pencil and the initials, "J E S," ·on it in pencil ;and ask you if you
know what that is?
A. That is part of the deed that we marked void because it
represented a page that shows very clearly erasures, and we did
not want any erasures on it. A deed is not any go~d with erasures,
where tampered with, and it was better not to acknowledge it;
better to do it over than to take the acknowledgment with erasures.
Q. Whose hand writing is that word, "void," in?
A. That is my hand-writing and my initials.
Q. Did you put your initials on that?
A. Yes, sir.

CROSS EXAMINATION
By Mr. Curry:
Q. Where are the erasures there on No. 6?
A. There is an erasure under the name of James, R. Hayden,
several erasures there. I cannot tell you what was written in that
place, but several erasures there.
Q. The first page is off?
A. Yes, sir, I took it off and marked this one "void," because
the rest of it was good. The only erasures were under this signature. The only erasures in the whole instrument were
page 218 tthere, and that is the part that is marked void.
Q. vVhafw~s the erasure?
A ... I don't· know; it k clearly some erasures.
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Q. James R. Hayden seems to be signed here on this. Where
do you say the erasures were made?
A. Right under the name, James R. Hayden, on the line, on
his second signature.
Q. The erasure is not perceptibly here now?
A. It is quite clear.
Q. Do you know when that erasure was made?
A. No, sir.
Q. Do you know by whom? '
A. No, sir.
Q. Apparently there are some short-hand notes on the paper?
A. Yes, sir, put in by my secretary.
Q. You do not know why it was?
A. For the completion of an acknowledgment form to be written in on the next sheet.
Q. That was done when it was rewritten?
A. Yes, sir.
Q. As to the number of deeds that were changed from 1941
to 1942, you are a lawyer and an experienced man of the world
and of business, how did that happen to be done?
A. The notary public in acknowledging these papers changed
from the one to a two.
Q. Were you present?
A. Yes, sir.
page 219} Q. Did you protest?
A. No, sir, I did not object, because the acknowledgment was being takeq as of that date.
Q. 'f'hat is the reason it was changed, because the acknowledgment was being taken as of that date?
A. Yes, sir.
Q. You do know a deed might have been dated back and acknowledged as of that time as the genuine deed of the grantor?
A. No, sir, I thought not.
Q. The notary evidently thought like you?
A. (No answer from witness)
Q. You never went to Augusta Springs?
A. No, sir.
·
Q. You know nothing about the relations between the Cooks
and the old man ?
A. Only as expressed to me by Mr. Hayden.

238

Supreme Court of Appeals of Virginia

James E. Scott

Q.

What did he say about them?
He ref erred to them as his care-takers.
Q. He did not say anything about im).Jroper conduct to him in
any ,yay?
A. No, sir.
Q. Did he criticize them in any way?
A. No, sir.
Q. You do not know how he was cared for there?
A. No, sir.
Q. Or about their work?
A. I knew he had a farm with some sheep and some stock that
they were supposed to look after.
page 220 ~ Q. You say you have charge of his apartment house,
and that you are engaged in the real estate business?
A. Yes, sir.
Q. Are you also a practicing lawyer ?
A. No, sir.
Q. Don't you have counsellor at law on your letter head?
A. No, sir.
Q. You have been managing that apartment for how long?
Al Since 1929.
Q. You have collected all the rents ?
A. Yes, sir.
Q. About how much does that apartment yield?
A. About $12,000.00 a year.
Q. What valuation do you put on it?
A. Its present worth is about $70,000.00; it is an old building.
Q. There is a lien on it?
A. Yes, sir.
Q. What is the amount?
A. $50,000.00.
Q. Has that been reduced ?
A. Not to my know ledge.
Q. Has the interest been paid on it?
A. Yes, sir.
Q. Do you keep the interest up?
A. No, sir.
Q. The property is now and has been in the name of Miss
Louise Hayden?
page 221 ~ A. Yes, sir, I prepared the deed.
A.
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Q. And she owns that apartment?
The title is in her.
Q. Do you know whether she turns over the proceeds to Mr.
Hayden?
A. She receives the check each month, which is deposited in
the Hamilton National Bank.
Q. Y oil give her that check?
A. Yes, sir; it is deposited to Mr. Hayden's credit in the Hamilton National Bank.
Q. You have stated that you were called to come there to this
apartment where the old man was : Who called you, do you know?
A. Miss Louise Hayden called me; she always called me for
Mr. Hayden.
Q. And you went there?
A. Yes, sir.
Q. You did the work that you say you did?
A. Yes, sir.
Q. That was this year?
A. I did .work in 1941 and 1942 and 1937.
Q. What work did you do in 1942?
A. I rewrote a few deeds.
Q. In 1942 did he read the deeds over?
A. Yes, sir.
Q. Did he seem to understand?
A. He understood them clearly. I explained to him fully what
they were:
page 222 ~ · Q. Did he read .them ?
A. I do not know that he read them all through.
Q. He could see how to read, could he not?
A. I think so.
Q. He was not so blind he could not tell what a deed was?
A. No, sir.
Q. Mr. Hayden always wore glasses, did he not?
A. No, sir.
Q. He used to wear glasses when he read?
A. Not always; I do not remember having seen him use eye
glasses.
Q. His sight was so well preserved or restored, he did not need
to use glasses ?
A.
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A. I would not say an old man could read as well as a young
man.
Q. He could read the deeds without glasses? A man of his
age ordinarily could not read without glasses, but he could read
without glasses?
A. I know many old men who do read without glas~es.
Q. Sight comes back to old men some times. In 1942, when
you went there to see him, he could read without glasses, and he
read the deeds that you prepared?
A. He read the deeds I prepared. I don't remember whether
he had glasses or not ; I do not recollect the glasses.
Q. Whether he wore glasses or not, he understood the deeds
from his reading?
page 223 ~ A. He understood what it ,1vas because I told him
what it was and handed it to him.
Q. And I understood that you said that he could read; that
you knew that?
A. I am reasonably certain he could read.
Q. You knew that he could read the deeds that you prepared t
A. Mr. Hayden had read the deeds on occasions before this.
He knew what they were and he knew that they were being written. I discussed it with him at the time that the papers were prepared and presented to him.
Q. He had deeds of the same character before?
A. Yes, sir.
Q. And read them?
A. He had them with him for reading in the first instance.
Th~y were given to him so that he could be· able to study them fully
and be satisfied that I had prepared them correctly.
Q. · When you wrote these new deeds in 1942, he took the deeds
and:apparently read them?
A. He took the deeds and looked at them and said he was
satisfied.
Q. Four deeds were handed to him and he took them one at a
time?
A. Yes, sir, each one was given to him and I told him what
it was, and he looked at them and said he was satisfied, I don't
know whether he read them or not; he said he was satisfied.
Q. Was he perfectly normal mentally?
page 224 ~ A. Yes, sir, mentally quite all right.
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Q. And alert ?
Yes, sir.·
Q. That was on what date?
A. July 18, 1942.
Q. You stated in your examination in chief that you were requested to bring a notary or to get a notary: Who made that
request.
A. Miss Louise Hayden.
A.

REDIRECT EXAMINATION

By Mr. Robertson:
Q. I hand you an envelope, dated July 8, 1942, with a cancelled three cent stamp on it, addressed to Mr. James E. Scott, 711
Florida Avenue, N. W., Washington, D. C.; and ask if you received that?
A. Yes, sir, I received this letter.
Q. I will ask you if you received that letter which is in the
envelope?
A. Yes, sir.
Q. Do you recognize the signature to the letter?
A. Yes, sir.
Q. Whose signature is it?
A. Mr. Hayden's.
Q. Is the letter in the same hand-writing as the signature?
A. No, sir, it is not.
Q. I have marked the envelope and letter enclosed as plaintiff's exhibit No. 14, and I will ask you to read the letter to the
Court?
page 225} A. (Reading) :

•

PLAINTIFF'S EXHIBIT NO. 14
'~JAMES R. HAYDEN
Augusta Springs
Virginia
July 8th, 1942.
Mr. Scott.
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Dear Sir:
Allow my business to go on just as it has been. Just deal with
me alone please just as you have been doing.
Please do not show this letter or mention hearing from
Let me hear how business is.
WILL SEE YOU SOON (in Mr. Hayden's hand-writing)
J. R. HAYDEN."

me.

Q.

Did you reply to that letter?
A. No, sir, I did not.
Q. Did you take any action on that letter, or keep on like you
had been going on before?
A. I kept going on as before.
Q. I hand you another envelope, with a cancelled three cent
stamp, and a cancelled special delivery stamp on it, the envelope
being dated August 14, 1942, and addressed to James E. Scott,
711 Florida Ave., N. W., Washington, D. C., and ask you if you'
received that letter with the envelope that it is in?
A. Yes, sir, I did.
Q. I offer this letter in evidence and ask that it be
page 226 ~marked Plaintiff'.s Exhibit No. 15, and ask you to read
it to the Court?
A. The letter reads as follows :
PLAINTIFF'S EXHIBIT NO. 15
"Augusta Springs, Va.
August 13, 1942
My dear Sir:
If you can do so, I will appreciate it if you will give me the
address of Mr. J. R. Hayden, and please tell me something about
him.
His mail comes to my house. I find a letter addressed to him
from you. This letter may be important and I do not know his
address so I can send his mail to him. I thought perhaps you may
want it returned to you, and I'd like to have advice from you about
it.
Mr. Hayden lived with my husband and me for twelve years,
and we gave him every attention that he wanted. We were both
very fond of the old· gentleman, also our colored maid also been
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witb us and Mr. Hayden for a number of years. She was very
kind and good to Mr. Hayden.
Mr; E:ayden was taken away from his home ( with us) n.early
five weeks ago, by Mrs. Katherine Hayden,· his sister-in-law. He
~Id us, I mean my husband and me and the colored maid, he would
only be gone about four days. That's the length of time he had
always been spending away from home, and that we
page 227 ~could look for him back. He has always said he wanted
to live and die here at his home at Augusta Springs.
The old gentleman writes very little but we had expected to get
some word from him by this time and we feel concerned and uneasy about the old gentl~man.
Any information you can furnish us would surely be appre. ciatcd.
Mr. Hayden always spoke of you in the very highest terms, and
I do know he wants you to look after him and his interests and
our advice is for you to go and see the old gentleman himself and
if he wants to come back to his home, you can arrange for us, and
we will come to Washington for him.
I judge from what this old woman said to him here, that she
also dislikes you very much, but Mr. Hayden told me that he wanted you to represent him. So please let us hear something.
Very Respectfully,
Mrs. Marshall Cook and Husband."
Q. Did you answer that letter?
A. No, sir, I did not.
Q. Did you just ignore it?
A. Yes, sir.
Q. Have you received any telephone calls from Mrs. Cook in
1942?
A. Yes, sir.
page 228 ~ Q. When was the first?
A. The exact date, I don't know; it was around
the time of that correspondence, between the first of July and the
middle of August.
Q. What was the substance of the first telephone conversation?
A. It was chiefly they wanted me to find Mr. Hayden; that
he was away and they did riot know where he was, and they wanted
to know if I would help them.
Q. Help them in what?
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A.
Q.

To find him.
Did you know where he was?
A! Yes, sir.
Q. Did you tell them where he was ?
A. I had no contact with the Cooks and had no necessity to. ·
Q. When was the next telephone call?
A. The second conversation was the result of my having said
I would have Mr. Hayden telephone them if I located him.
A. I told them I knew where Mr. Hayden was, but I did not
know that I wanted to tell them.
Q. Did they call you on both occasions?
A.. They called me; I had, no relations with them at all.
Q. Are your relations with Mrs. Katherine Hayden friendly
or unfriendly?
A. Kindly disposed. I am always courteous and she treats me
kindly.
RECROSS EXAMINATION
By Mr. Curry:
Q. That letter Mrs. Cook wrote is a courteous and complimentary letter ( Referring to Plaintiff's exhibit No. 15)
A. I should say it is.
Q. Why didn't you answer it?
A. I had no business relations with Mrs. Cook; I knew nothing
about Mrs. Cook.
Q. You knew she was on the Hayden property up there? And
that the old man had been living with her? Didn't you have some
motive ror not writing to her? That is a nice leter?
A. There were indications in the first and in the second letter
that Mrs. Cook wanted to use me for some recson, and I did not
care to be used, and, therefore, I did not answer.
Q. What in the letter made you think that?
A. It is obvious here from the special delivery letter (Referring to Plaintiff's Exhibit No. 15).
Q. What is it in the letter that shows she wanted to use you?
The letters speak for themselves.
A. ( Reading from the letter) "I judge from what this old
woman said to him here, that she also dislikes you very much."
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That deals with gossip simply, and l did not care to be bothered
with it.
Q. She did not ask you to answer that. She wanted to find
out something about Mr. Hayden?
page 230 ~ A. That was my reason, sir.
Q. Because of that expression?
A. Yes, sir.
Q. That' is what influenced you not to answer it?
A. Yes, sir.
Q. The first letter that you received ( Plaintiff's Exhibit No.
14), you had always been handling his business in your own way?
A. Yes, sir, as per instructions.
Q. A~ directed?
A. Yes, sir, as directed.
Q. After receiving that letter from him-that is, from Mr.
Hayden-afterwards you conducted the business just as you had
been conducting it?
A. I had no instructions to the contrary.
Q. That was after you knew that Mrs. Katherine Hayden had
been down to Augusta Springs in July: Is not that true?
A. You are referring to the first letter?
Q. Yes, sir.
A. No, sir.
Q. \i\Then did you learn first that she. had been to Augusta
Springs?
A. At the time I was called regarding the deeds.
Q. When was that?
A. Later on in July.
Q. What time?
A. About the 18th.
page 231 ~ Q. Were the deeds drawn the same day that you
were called ?
A. Yes, sir.
Q. Didn't you advise them that the deeds were no good as soon
as you looked at them and examined them when she came back
from Augusta Springs?
A. I talked to her when I was sent for and that was about the
18th of July; the onl)1' way I can fix the time is by the date on
the papers.
Q. Mrs. Hayden, Katherine Hayden, went to Augusta Springs
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twice in July. The first time was the 3rd and she stayed over a
few days, and when she went back she said she had you examine
the deeds and she brought them back the next day to try to have
them acknowledged?
A. I recollect a discussion of the deeds, but my recollection
is that that was early in the morning of the same day that they were
executed. I made two trips to the house: One at which they were
discussed, and I then went back and had them prepared and returned to the house.
Q. You think she is mistaken?
A. I would not dare say she was mistaken; perhaps I might be
mistaken; that is my recollPction of it.
Q. I have told you what her rec~llection is, and you have given
yours?
A. Yes, sir.
Q. You might be right, or she might be right?
A. I would not dare say she is wrong, sir.
\Vitness leaves the stand.
(Adjournment taken until 10 :00 A. M. December 18, 1942)
p~ge 232 ~

December 18, 1942.

James R. Hayden, a witness of lawful age, called in his own
behalf, after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Robertson:
Q. Is your name James R. Hayden?
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Yes, sir.
How old are you?
43 the past Christmas ; Christmas is my birthday.
Do you mean you are 43 or 83 ?

83.
When is your birthday?
Christmas day.
To whom do you want your property to go?
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A. To my niece and her mother, Mrs. Lawrence Hayden and
her daughter.
Q. Who is her daughter?
A. Louise Hayden.
Q. Have you ever knowingly conveyed and property to the
Cooks?
A. Never that I knew of.
Q. Did you ever intend to convey them any property?
A. No, sir, never any reason to; I always paid them liberally
for everything they. ever did for me.
Q. Do you want them to have any of your property?
A. Not a bit of it. No one but Mrs. La'Yrence Hayden and
her daughter.
Q. Do you recall ever signing any deed, giving any of your
property to the Cook~?
page 233 ~ A. Never.
Q. If you did sign any such deed, did you intend to
sign it?
A. If I did it was because I was sick and did not know what
I was doing. I never intended to sign it. They took me out of
a sick bed and took me to their home.
Mr. Curry: Mr. Robertson, 1 think probably it would be better
if you would not sit so close to him. He can hear all right.
Mr. Robertson: I am doing it in open Court, so it can be seen.
vVhere I sit to conduct my examination is for the Court to say.
The Court : There is no fixed rule where counsel shall' sit. There
are feeble people and sick people and old people who appear as
witnesses and consideration must be shown them.
Mr. Curry: If Mr. Robertson sits close to him, the witness regulates his voice by that, and I cannot hear him.
(Mr. Robertson 111:oves a further distance from the witness)
Mr. Robertson:
Q. Mr. Hayden, Mr. and Mrs. Cook have sworn that you told
them that your sister-in-law, Mrs. Lawrence Hayden,
page 234 ~was an old woman you had been keeping for 40 years :
Is that true?
A. Positively not. That is an absolute lie; no truth in it whatever, not one single word.
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Q. They have sworn, both of them, that you never made any
payments to them for running the house at Augusta Springs Is
that true or false?
A. I always paid them liberally for everything they ever did
for me.
Q. Do you owe them anything?
A. Not a single cent.
Q. They have sworn that you promised to convey to them the
Augusta Springs property : Is that true or false?
A. Is is absolutely false. I never intended anybody to have
anything, but my niece and her mother.
Q. What is the condition of your eye sight?
A. It is very poor; I cannot see at all with my right eye, and
very poorly with my left eye.
How long has your eye sight been that way?
A. Over a year. I want to say i~ I signed any papers, I can
write my name with my eyes shut; I can do that here or anywhere
else.
Q. Do you know a lawyer in Keyser, West Virginia, named
Mr. Tyler?
A. Yes, sir.
Q. Have you ever told him what you wanted to do with your
property?
A. Yes, sir.
page 235 ~ Q. What did you tell him?
- A. That I wanted it for my niece and Mr. Lawrence
Hayden's wife and her daughter, Louise, and Mrs. Lawrence Hayden.
Q. Are the Haydens kind to you in Washington where you are
living now, or unkind to you?
A. Always kind to me.
Q. Do you know a colored real estate dealer in Washington
named James E. Scott?
A. Yes, sir.
Q. How long have you known him?
A. He has been looking after my property for quite a long
time, over a year.
Q. Did you ever tell him what you wanted done with your
property?
A. I have always told everybody I wanted it to go to Mrs.
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Lawrence Hayden and her daughter. If I ever had any occasion
to speak of it at all, he was always told that.
Q. Do you remember when Mrs. Lawrence Hayden came to
Augusta Springs last summer?
A. I remember she came there.
Q. Do you remember when you signed deeds in vVashington,.
conveying property to Mrs. Lawrence Hayden and her daughter?
A. Yes, sir.
Q. Do you want those deeds to stand or not to stand?
A. I want them to stand. Everything I have I ""ant for them.
If it not on record, it will be very shortly. I think it is on record
now.
page 236 ~ Q. Do you want this deed that the Cooks have to
your Augusta Springs property to stand or to be set
aside?
A. I never gave them a deed; I never knowingly gave them
a deed. I want it to be set aside.
Q. Do you have trouble remembering things and do you get
mixed up when you try to remember them?
A. Sometimes I may forget things. Some things I never forget.
Q. Were you and your brother Lawrence on good terms all of
your life? Did you ever have any rows with him and stop speaking to him?
A. Never, we were always f~iendly.
Q. When he died, did you make a promise to him about his
wife and daughter?
A. Yes, sir; that I would always look after and take care of
them and when I died they would have all of my property.
Q. Have you done that?
A. As far as it was necessary.
Q.. vVas your brother Lawrence older or younger than you?
A. Older.
Q. Did he help you get started in business when you were a
boy?
A. Yes, he did.
Q. Both of the Cooks have sworn that you conveyed them this
Augusta Springs property and that they promised that they would
take care of you and see that you would have~ proper burial?
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A.

That is absolutely false; I would not allow it for a minute.
page 237 ~ Q. Why?
A. Because I take care of myself.
Q. Have you made arrangements as to where you will be buried
and who would tak~ care of it?
A. Out in Columbus, ·wisconsin, where I was born; it is across
the river from Elvin. I was born there.
Q. Do your sister-in-law and Miss Louise let you have the
money you want for the things you want to do?
A. Yes, sir; they look after my property.
Q. What do you think of Miss Louise?
A. I think she is fine.
Q. What do you think of her mother?
A. Very good, very fine.
Q. Do you remember whether the ·cooks took you away and
kept you over night last summer ?
A. They took me down to Staunton and I sat in the machine
'for I don't know how long; it was very hot and I was pretty well
worn out; and they drove around somewhere, and I don't know
where they went. I was out in the machine; I cannot say where
they went or anything of that kind.
.
Q. Do you know what you did on that trip?
A. I just simply waited in. the car; I don't think I got out;
I don't remember.
Q. Mr. Hayden, is there anything else you want to say to
the Judge?
A. · No, I don't know of anything special. I think I said
everythin·g before and everything now. I know that everything
I have I · want it for my niece and Mrs. Lawrence Hayden.
page 238~ _Q. Did you make your own money by working for
it?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Curry:
Q. What properties do you own and where?
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A. I own properties in different places, in West Virginia and
some in Virginia.
Q. Anywhere else?
A. And some here in Washington if I am not mistaken. I
could not go right through that, but I own a great deal of property
around.
Q. Do you know where you are?
A. I am in ·washington now. I am in the Court room testifymg.
Q. Where is the Court House that you are in?
A. In vVashington.
Q. Do you think you are in Washington. now?
A. I think I am.
Q. You think you are in Washington?
A. In Washington in the Court room.
Q. Where are you staying in Washington?
A. I am staying in the hotel in my room.
Q. What hotel are you staying in?
A. I know the name, but I cannot say. I am mixed up a little
bit now.
Q. You do not knO\v what hotel you are staying at?
A. The Augusta Hotel. Is there an Augusta Hotel? That
is where I am stopping.
page 239 ~ Q. You are at the Augusta Hotel?
A. I think so, yes, sir.
Q. Where do you live in Washington?
A. I live in a hotel, wherever· that may be. I live with my
niece somewhere. I just cannot go through with it. You came
for me this morning at the hotel there. I live at a hotel any way.
Q. Do you know the name of the hotel that you live in Washington?
A. The Augusta Hotel.
Q. You live in the Augusta Hotel?
A. I think that is what you call it, an apartment.
Q. Where is that hotel in Washington?
A. It is in Washington. I cannot say more than that. Where
I live, I usually go with my niece; they take me everywhere I go;
I do not go any place alone; I go with them any place I go. They
go and show me where to go. Right now I would not trust myself.
Q. What year were you born?
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A. I will be 84 next Christmas day, and I was 83 last Christmas day.
Q. Can you tell what year you were born?
A. Take that and subtract from the present. I was 83 last
Christmas <.lay, and subtract from last Christmas day and you will
get the year.
Q. What would that be?
A. I cannot see and I cannot do that now.
page 240 ~ Mr. Robertson: I ask the Court to protect this witness.
Mr. Curry: I think Mr. Robertson's remarks are unwarranted.
The Court: They were not unwarranted.
A. I cannot subtract it right here; I just cannot see anything.
You subtract it and do it. I cannot do it right here. I was 83
last Christmas day, and you can subtract it and tell me.
Q. Is 1857 the year you were born?
A. Whatever that will be if you subtract that. Is it 1857?
Can you subtract it for me? \i\Thatever that is.
The Court: He has said he is unable to subtract it.
Mr. Curry:
Q. Are you able to read the daily papers?
A. No, sir, I have not for over a year.
Q. Where did you live before you went to Washington?
A. My home in Virginia.
Q. How long has your home been in Virginia?
A. I was born in 'Wisconsin, Columbus. Born in the town of
Elvin, just across the river, but we always say Columbus, because
that was the business town.
Q. Columbus, Ohio?
A. Columbus, Wisconsin; it is in Columbia County.
Q. How long did you live there?
page 241 ~ A. I was born there.
Q. How long did you live at that place in Wisconsin?
A. I just roughly cannot say off hand.
Q. Where did you go when you left Wisconsin?
A. Right where I live now, here in Virginia; I live in Virginia.
I cannot roughly go through those things; I am afraid I would
make a mistake.
Q. Did you ever live in Chiacgo?
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A.

There for a little while.
Q. What did you do in Chicago? Were you in business?
A. In business there and in Columbus, Wiscosin. My brothers
were with me then; I was the youngest in the family.
Q. What brother was with you in Chicago?
A. Lawrence.
Q. Was he older or younger?
A. I was the youngest of the family of boys, my sister younger
than I am.
Q. How many brothers and sisters had you?
A. Six boys and six girls in the family.
Q. Are they all living?
A. I am the only one living.
Q. Did any of them live to be as old as you are?
A. No, I am 83 or 84 somewhere around there; Christmas is
my birthday.
Q. You will be 84 next Christmas?
A. Yes, sir, 83 last Christmas.
Q. What month is this?
A. I cannot just off hand say. I have kind of got
pagt! 242 ~confused in here now. I am going to try but I just cannot say. I know well enough, but I kind of got confused by the questioning now, kind of confused a little bit.
Q. It is summer or spring time?
A. It is coming on to the winter time, fall time.
Q. ls this fall or summer or winter?
A. It is more summer than anything else; it is not winter; you
have got me confused, but I cannot just now tell you. I know
everything that is necessary.
Q. How long have you lived in Virginia, do you know?
A. A good many years; I don't know how long.
Q. You are not living in Virginia now, are you?
A. Columbus, Wisconsin, was where my home was when· I was
born in the town of Elvin, just across the river from the big city
of Columbus; Columbus was the trading point; about a mile from
the City of Columbus, across the river to where I was born in
\,Visconsin.
Q. You do not mean Columbus, Ohio?
A. No, sir, vVisconsin.
Q. What was the size of that place?
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A. It was not a very large place at that time ; it was a mce
little city, not a big city; quite a large place now.
Q. What is the size of it in population?
A. No, sir, I could not tell that; it is very large.
Q. When did you live in Columbus?
A. I cannot tell you the exact date.
Q. About when, about what year?
page 243 ~ A. I might easily make a mistake; it was quite a
while ago.
Q. From Columbus, where did you go first to live?
A. I am now con fused ; I am not going to try to answer those
questions.
Q. Can you answer?
A. I told you I cannot very well answer correctly. I am alive
and living right here in this chair.
Q. Where.did you first begin in business?
A. Before I was born my other brothers in business, and I grew
up in that. They were in business before I was born, and when I
was born and grew up, I followed on in the same way.
Q. Where were they in business when you were born?
A. . In Wisconsin.
Q. In what town?
A. Columbus, Wisconsin.
Q. After you grew up you le£ t Wisconsin, left Columbus, where
did you go first?
A. I am not going to be able to answer correctly those kind of
questions. I am not well today. I know what I am saying and
what I am doing. I cannot go into all that kind of stuff that does
not amount to anything at all to you or to me or to anybody else.
Q. Do you know a war is going on?
A. Yes, sir, I know all about that; I have the papers read to
me every day, and I try to keep up with that.
Q. Do you remember talking to me yesterday morning?
page 244~ Mr. Robertson: The question is objected to. That is
Mr. Curry testifying without going on the stand and the
Court of Appeals has ruled it is improper.
The Court : I think it would be better to eliminate that.
Mr. Curry: I am not injecting myself into the case at all. Defendants, by counsel, except to the Court's ruling.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Where did you first meet the Cooks?
I would not be able to say just now when or where.
Can you tell about how •long ago?
Quite a while ago; I don't know just how long ago.
How many years ago, do you know?
I don't know; it was quite awhile ago.
Where did you meet them?
I don't know now I tell you.
Did you meet them in Wisconsin?
I told you I don't know where I first met them.
Q. Do you know them when you see them now?
A. I have talked with them. I don't know anybody now. 1
cannot see your face from where I am sitting now. I see somebody moving there.
Q. Have you worn glasses for a long time?
A. I try to wear glasses but they do not do any good. I have
not seen with my right eye for over a year; I only see poorly with
my left eye.
Q. You lived at Augusta Springs?
A. Y. es, sir.
page 24b ~Q. Where did you live there?
A. In a house.
Q. In what house was it, can you tell?
A. I cannot tell you just now where it was. You have got
me confused quite a bit, all those foolish questions you ask that
do not amount to a hill of beans.
Q. Why do you think they do not amount to anything.
A. Because they do not get me anywhere or get you anywhere;
and I know everything worth while. I know everything that is
necessary to know right hert.
Q. I am trying to get information from you?
A. I am trying to give you all the information.
Q. Did you ever live at Augusta Springs?
A. Yes, sir.
Q. How long?
A. I don't know.
Q. When did you go there first?
A. I don't know.
Q. How did you happen to go there?
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A. I do not know why I happen to go anywhere. I go wherever I have to go.
Q. Did you purchase the property at Augusta Springs?
A. If I had anything there, I purchased it.
Q. Did you purchase it?
A. I don't know now. I am not going to try to answer that
kind of stuff. I think I had property there.
Q. Did you have any property there?
A. You have heard me say three or four times.
Q. vVhen you first went to Augusta Springs, where
page 246 ~did you live?
A. I don't know; I have answered that question.
Q. Did you board anywhere in that neigborhood?
A. I must have boarded somewhere; I cannot go into that stuff.
Q. Do you know Edward Patterson?
A. Yes, sir.
Q. Did you ever live at his home?
A. I might have; I don't know now. I am not going to say
positively.
Q. Do you remember Edward Patterson at all?
A. I remember the name now.
Q. Did not he recommend the Cooks to you?
A. Not that I know of; not at this time, I don't know.
Q. You know the Cooks now, don't you?
A. Yes, sir.
Q. When did you first meet them?
A. I don't know that; I cannot go into all that stuff. I met
them and knew them and they lived with me. I did not live with
them.
Q. Did n~t they board you?
A. They did not; I boarded myself always. I may have lived
at their place.
Q. Were not they good and kind to you?
A. Good and kind, yes, sir. Everybody has been good and
kind to me. I never had an enemy that I know of.
Q. How did vou first get in contact with the Cooks?
A. I ,'vould n~ot be able to tell you that stuff.
Q. Did any one introduce them to you?
page 247 ~ A. I do not know; I cannot go into that stuff. I
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knew them very well. I am not very young and· my
memory is not as good as it used to be.
Q. You are not as old as I am?
A. I don't know how old vou are; I will be 84 next Christmas
clay, if I live that long.
·
Q. Were you ,ill or sick while you lived at Augusta Springs?
. A. I might have been sick for some time. There was a time
when I was right sick.
Q. What was the matter?
A .I don't know; I could not tell you; I am not a doctor.
Q. You had a doctor?
A. Yes, sir.
Q. \Vho was your doctor?
A. I don't know now; I could not tell you.
Q. Did you see him in Court while you have been here?
A. Let me think a moment, if I can think of his name.
Q. Did Dr. Hankins wait on you?
A. I think a name like that.
Q. Do you remember Dr. Hankins?
A. I think that is the name. You have kind of got me confused; got me kind of mixed up.
Q. Do you remember seeing him in Court?
A. I heard a good many testify. If I was in Court, I he~rd it.
Q. When was it that you had a doctor?
A. When I was sick, if I was ever sick.
Q. When were you sick?
A. I cannot tell you now.
page 248 ~ Q. Can you tell how long ago it was?
A. It must be over a year or something.
Q. Can you tell what year it was when you were sick?
A. No, sir; I am not going to try to go into that kind of stuff
at all.
Q. ls it because you do not want to testify?
A. No, sir, I want to testify. I do not want to make a mistake, and I do not want to say something that is not the truth,
and you ask me such foolish questions that I do not know how to
answer.
Q. Did the Cooks live with you?
A. Yes, sir, I believe they did.
Q~ What did they do?
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A.

I am not going to be able to tell you.
Was Mrs. Cook attentive to you?
A. Very kind and attentive.
Q. How was Marshall?
A. The same way, very kind and attentive. Marshall worked
on the farm and looked after the outside, and Mrs. Cook looked
after the inside of the house.
Q. He looked after the farm and Mrs. Cook looked after the
house?
A. I think so. Yes, sir, that is as I remember it now.
· Q. Did anybody live in the house beside you and the Cook
family?
A. I could not answer that, but I do not know.
Q. Do you remember whether the Cooks had any children?
A. I could not tell you right now. I don't know and I don't
care whether thev had anv children or not.
page 249 ~ Q. Do you r;member ;nything about the children?
· They had two sons. Do you remember them?
A. I may remember something of it. Just simply at this moment, I don't know enough to go into it, and I don't want to make
a blunder or mistake. I believe I know they had children.
Q. You stated you were sick, who waited on you?
A. When and where? \,Vhere was I sick?
Q. You said you were sick at Augusta Springs?
A. Whoever was with me took care of me.
Q. Can you tell me when that was?
A. I cannot tell you at this moment.
Q. You said a doctor waited on you?
A. I could not tell you his name.
Q. Do you know how long he waited on you?
A. No, sir.
Q. vVere you waited on by a woman or a .man?
A. Both, as well as I can remember, whatever you mean by
waiting on me.
Q. Nursed you and gave you medicine?
A. At the time I don't know. Wherever I lived they took care
of me. I don't now remember all that kind of stuff and I don't
want to make any blunder or mistake; it does not amount to anything now-who gave me a cup of coffee or a spoonful of sugar,

Q.

Marshall W. Cook et al v. James R. Hayden

259

J antes R. Hayden

or any of that kind of stuff. I don't know why you are bringing
itr that stuff.
Q. Who gave you your medicine when you were sick?
A. I don't know.
page 250 ~ Q. Did you have to have your medicine given to you ?
A. I don't know.
Q. You do not want to remember?
A. I am not going to try to guess at it.
Q. You don't want to remember?
A. I would like to remember, but I am not going to try to guess
at it.
Q. When did you leave Augusta Springs?
A. I don't know.
Q. How· long ago?
A. I don't know.
Q. Was it this year or last year?
A. It was not this year, I think; I don't know.
Q. Where did you go when you left Augusta Springs?
A. I don't know; I don't know what you are trying to get at,
and I don't know.
Q. Did you go to Washington ?
A. I· don't know; I don't know whatever you are trying to get
at at all.
Q. Who went with you when you left Augusta Spring~?
A. I don't know that any one went with me.
Q. Whom did you go ,with?
A. I don't know that; I usually go alone and I take care of myself wherever I go.
Q. Before you left Augusta Springs did you read the daily
newspapers?
A. I have not read any newspaper for over a year. I can
see the large print on top, but I could not read the paper.
page 251 ~ Q. How long ago has it been since you could read?
A. Over a year.
Q. You say you do not know : How do you know it has been
over a year?
A. What has been over a year?
Q. Since you could read the newspapers?
A. How do I know I am alive now?
Q. You do know that?
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A. I know the other things just exactly the same way I know
I am alive.
Q. What year is this?
A. 1 9 Q. You do not claim this is Christmas day?
A. No, sir.
Q. When will Christmas be, what month·?
A. December, I think.
Q. \i\That time in December?
A Oh, get at something that is worth while! All that stuffwhat time and what hour and what minute.
Q. I am not asking what minute you were born?
A. You have not come to that; you may ask me that before
you get through.
Q. You claim you were born on Christmas day?
A. Yes, sir, I believe I was there at the time, but I do not
remember much about it. \i\Thy don't you ask me some questions
that are worth while?
'Q. You suggested the question from what you said was the
reason I asked you.
You left Augusta Springs, do you know that?
page 252 ~ A. Yes, sir, I left Augusta Springs.
Q. With whom did you leave?
A. With myself.
·
Q. Did you go by yourself, or did some one go with you when
you left?
A. What do you mean? That I wanted to leave some place?
Q. When you left Augusta Springs, how did you go and with
whom?
A. I could not tell you that now; I don't know.
Q. Any relative?
A. I usualy go alone where I go.
Q. Did you go with the Cooks when you left there, or with
some of your relations?
A. Some of my relations.
Q. With whom?
A. I don't know now. Mrs. Lawrence Hayden and my niece
they know more about me than I can tell you. They always look
after me. Mrs·. Lawrence Hayden and Mrs. Lawrence Hayden's
daughter.
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Q. They rarely ever came to see you while you were at Augusta Springs ?
A. I don't know that is so.
Q. Do you ever remember seeing either of them at Augusta
Springs?
A. . I cannot tell you now who I met at Augusta Springs, and
who I did not. I cannot go into that.
Q. Can you recognize Mr. and Mrs. Cook? Do you see them
in the Court house?
A. I don't see any one. I don't see you; I only see with one
eye.
page 253 ~ Q. Which one do you see with?
A. I cannot see at all with my right eye and very
poorly with my left eye.
Q. Do you re·member anything about making a deed to Mr.
and Mrs. Cook for the Augusta Springs property?
A. No, sir, I never made it knowingly.
Q. Did you ever own the Augusta Springs property?
A: I cannot tell you that now. You will have to go by the
record.
Q. Can you tell when you bought it and from whom?
A. No, sir, I cannot not now.
Q. Can you tell what you gave for it?
A. No, I don't know, not now.
Q. Can you tell what you paid for the Crow's Nest property?
A. That is down the river.
Q. What river?
A. On the Potomac River, is it not?
Q. It is in Stafford County?
A. Yes, sir, Stafford County.
Q. How much property have you there?
A. 1,674 _Vi acres.
Q. You own land also in Florida. How much do you own
there?
A. I think I had-I sold 12,000 acres at one time; and I sold,.
I don't know how much I have there now. I cannot answer that.
Q. Did you ever live on the Florida land?
A. I lived in Sanford, Florida, a good little town.
Q. \,Vere your lands close to that town?
A. Not far from there.
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page 254 ~

Q. Did you raise anything on your lands in Florida?
A. I think vegetables stuff and I had a man named
Bromley to take charge of that.
Q. Did you ever go and live on the lands at all?
A. I don't think I ever did.
Q. Did you grow oranges and any tropical fruits on it? ·
A. Some orange trees, but mostly vegetables that they raised
and shipped.
Q. You own considerable property in Arlington, Virginia?
A. I think I do; I don't know now.
Q. What properties do you own there?
A. I could not posibly tell you very much now; my mind is
not clear.
Q. Could you tell me what you paid for it ?
A. No.
Q. How much did you pay for the Florida lands?
A. No, sir, I could not tell you.
Q. Do you remember when .you bought the Florida lands?
A. Not right at this moment I could not tell you.
Q. You own property in West Virginia?
A. Yes, sir.
Q. What properties?
A. In Keyser, West Virginia. I think it is Keyser, somewhere
there.
Q. How much do you own there?
A. I don't know.
Q. What did you pay for it?
A. I don't know now.
Q.What have you done with that property? Have you
page 255 ~made any disposition of it?
A. I will see if I can think what I did 'with it. I
am not able to answet that question now. You have kind of got
me confused, not really confused, but I just do not know what you
are trying to get at at all.
Q. How much did you pay for it?
A. I don't know.
Q. Didn't you pay $50,000.00 for it?
A. .1 don't know. I paid whatever I had to pay at the time,
whatever was necessary to pay.
Q. You got a clear title to it?
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I had a clear title to all my property.
When did you buy it?
I don't know; I cannot go over all that.
Have you got that property?
A. I don't know. You have kind of got me confused. What
are you trying to get it? What difference does it make?
Q. Do you kno:w whether you have made any disposition of
the Keyser property?
A. I cannot go into that stuff now. I cannot just recall. I
don't think I own it ·now, but I don't know. You have kind of
got me confused any way.
Q. Do you know how many acres in the West Virginia property?
A. I don't know.
Q., What is the character of the property?
A. I don't know.
page 256 ~ Q. Grazing land or orchard property?
A. I have a large orchard there, and I think it is
over 200 acres in the orchard, if I remember correctly now, and
then other land too. I think it is a very large orchard.
Q. It was a commercial orchard?
Q. What property do you own in Washington?
A. I would not be able to go into that now; I cannot just recall.
Q. Do you own any property in Washington?
A. I think I had some there. I have a lot of buildings. I
have seven or' eight building and those are on the land. I had them
on the land any way. My niece looks after all that, and Mrs.
Lawrence Hayden; they look after it.. I never paid much attention to any of that stuff at all.
Q. Can you tell the character of the property that you own in
Washington?
A. No, sir; I cannot go into that. You, have kind of_ gotten
me confused. I don't want to make a blunder or mistake.
Q. Do you have a man looking after it?
A. I had a man looking after all. my property.
Q. Do you know a man by the name of Scott?
A. Yes, sir, he looks after it.
Q. Is he white or colored?

Q.
A.
Q.

--· .......
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A.

He has a little colored blood. He is not a black man by
any means.
page 257 ~ Q. When did you see him last?
A. I don't know, has he not been here at all?
Q. H,as he been in Court?
A. I am asking you whether he has been here. I don't know;
I cannot go into that. My mind is not as clear as it was a good
many years ago.
The Court: I think we ought to let Mr. Hayden rest. You have
been asking him repeatedly the same questions over and over, and
it is perfectly obvious that he cannot answer, not of his unwillingness to answer. I think he ought to rest.
Mr. lfobertson: Mr. Hayden, do you want to rest?
Mr. Hayden: They ask me so many questions that are perfect rot.
'I'he Court: Mr. Hayden, I want to explain to you why Mr.
Curry is asking you questions. You have been examined by Mr.
H.obertson, on direct examination, and Mr. Curry has a right to
cross examine you and he has a right to find out how good your
recollection is, and the purpose is to test your memory and to test
the accuracy of what you say. Maybe the questions seem foolish·
to you, but he has a right to find out how much you remember of
your affairs.
Mr. Hayden: Your Honor, when I do anything, I
page 258 ~know what I do at that time. I know what I am doing
and I want to be responsible for everything I did.
The Court: Just answer the questions that Mr. Curry asks you
the best you can.
Hr. Hayden: Ask me any questions you want to, ask me, and
I will try to answer the best I can.
Mr. Curry:
Q. Can you tell me when you bought the property in Washington?
A. I just cannot ·remember that. You will have to go to the
records ; it is easy to go to the records, and hard for me to remember.
Q. Did you have any one representing you in buying your
property in Washington?
A. Not that I remember. I usually see what I want and buy
it, and my niece and my nephews, I try to take their advice, and
they tell me a great deal of things, and I try to go on that. For
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my niece, I think all that I have is deeded to them now. If it is
not, I will deed it to them very soon, today or tomorrow; but I
think it is already deeded to them. I intend it that way, and I
intend everything I have for them, for my niece. I don't know
what else to say now.
Q. Do you ow~ property at Augusta Springs?
J\. I had property there, and I may own it now. I don't
know that. My mind is not in shape to answer many
page 259 ~questions. You have got me confused.
Q. Do you remember living there?
A. I lived at Augusta Springs; and I think I called that my
home. Now, I don't k_now whether I did or not.
Q. How long did you live there?
A. I cannot tell you.
Q. How did you happen to go to Augusta Springs?
A. I could not tell you that. I have been to Florida and Wisconsin, and I cannot tell you where or when.
Q. How many different places have you lived?
A. In Wisconsin and in Minnesota for a time.
Q. ·what did you do in Minnesota?
A. Don't go into that stuff; I cannot tell you now.
Q. Were you in business in Minnesota?
A. I was in business after my brothers died; they were in
business; they were in business, and I came right along after them
in the same business. I cannot go through with it. You have got
me con fused.
Q. You can rest all you want?
A. I don't want to rest. If you will ask me anything that is
worth while, anything you want to know that is worth while, I
will try to answer it.
Q. 'When did you buy this Augusta Springs property,· or did
you buy it?
A. If I ever owned it, I had to buy it; and I think I owned
some there.
Q. From whom did you buy it?
A. I don't know. I go very largely· on my niece's
page 260 ~ad vice. She knows more about it than I do. I consult
them entirely.
Q. Can you tell them how long ago,it was that you bought the
property at Augusta Springs?
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A. I could not tell you anything like that now ..
Q. Why did you buy property back in the mountains?
A. I don't know why I bought it anywhere.
Q. You have lived in the city most of your life?
A. I lived in the city and the country too. I lived at Sanford,
Florida. I used to call it my home, and I almost call it that now.
Q. That is where you own land?
A. Yes, sir, I owned property down there, and I own property
there now.
Q. What property do you still own in Florida?
A. Near Sanford, Florida. That is what I call my home when
I am there.
Q. What kind of property do you own there? Is it town property or farm property?
A. They raise vegetables there; Bromley works it and looks
after it.
Q. How much land do you own there in Florida?
A. I don't know what I own down there now; I could not
possibly tell you.
Q. Do you know how much you own at Augusta Springs?
A. I cannot go into any of that now; You can go to the records.
It is all shown there and clearly.
A. I just want to know how did you happen te buy that property?
Q. I did it.
page 261 ~ Q. Why did you do it?
A. Because I wanted to do it at that time, whatever
I did.
Q. Did you buy it for any special purpose?
A. Not that I can answer now. The special purpose was that
I wanted it at that time.
Q. You lived on the property for a long time?
A. I called Augusta Springs my home for a long time.
Q. You lived there as long as anywhere else?
A. Yes, sir.
Q. Were ybu born in this country?
A. I was born in Columbus, Wisconsin, a mile across the river
from the town.
Q. You left there and -went into business?
A. Yes, sir, I am not there now; I left there.
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Q. Do you know· how long you lived there?
A. I lived there from the time-What difference does it make?
I lived there a good many years any way.
A. I just cannot recall that stuff now. The record will show
plainly wherever they are; you will have to go by that. I don't
know.
Q. What places do you own property?
The Court: You have asked this old gentleman that question at
least seven times. He has told you as best he could. It is obvious
to the Court that his mind is cloudy. I do not think he is deliberately refusing to answer your questions. I am satisfied
page 262 rthat he is doing the very best he can, and I do not think
you ought to go ayer the same thing, over and over
again. There is a limit to everything.
Mr. Curry: I submit your criticism is not a fair criticism, and
I except to it.
Q. Do you remember you.did live at Augusta Springs?
A. Yes, sir.
Q. Do you remember any of the people there?
A. No, sir.
.
Q. Do you remember Lizize Wright?
A. No, sir.
Q. Do yott r~memeber Mrs. Downey?
A. Tell me what he did; I think I remember the name of
Downey.
Q. Do you remember her living in the house at Augusta
Springs?
A. No, sir, I just cannot recall.
Q. Do you remember about a little boy selling newspapers?
A. No, sir, I don't remember anything about that, selling me
newspapers ; I would not remember a boy selling me newspapers.
Q. There is a Mrs. Huffman there : Do you remember her?
A. I remember the name.
Q. · Didn't she work in the house?
A. Tell me where it is?
Q. That was at Augusta Springs on the Pendleton property
and in the old Pendleton house ?
page 263 ~ A. If she kept house for me, I would know that. I
do not recall that. Whatever the record shows, and it
shows exactly.
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Q. Do you remember the name Huffman?
A. I remember the name, but I do not remember now. If you
read that to me, it will help me to remember.
Q. Do you remember Lizzie Wright, a colored woman, who
lived there?
A. I do not remember her by the name Lizzie Wright; I remember a colored woman where I lived.
Q. What did she do?
A. I don't know anything about that.
Q. · Do you remember who your barber was?
A. I don't remember his name; there was a barber there; I
got shaved all the time; I never shaved myself.
Q. You never shaved yourself?
A. Not in the last years.
Q. \,\/here did the barber live? At Augusta Springs?
A. I don't know; I would go to the barber shop.
Q. Where was the barber shop, at August.a Springs?
A. I have been to a good many barber shops at different
places, Augusta Springs and Craigsville and many other places.
Q. Who was your regular barber? Do you remember H~ldebrancl?
A. I am trying to think; I think I almost remember the name.
Q. He was a barber and the Deputy Sheriff?
page 264 ~ A. Any way I got shaved. I think I remember
something. If he was the barber that shaved me, he
shaved me, and that was all that there was to it.
Q. Do you remember talking to your barber, Hildebrand, about
the Cooks?
A. No, sir, I.do not.
Q. And about what you thought of them?
A. No, I do not. I talked to the barber, but I don't remember
talking about the Cooks.
Q. Do you remember a colored man by the name of vValter
Goodrich, who worked on the place?
A. I do not remember the name.
Q. He worked on the Pendleton property at Augusta Springs?
A. I had help there and all that. I might have had that man;
[ don't .remember the man's i1ame.
Q. Do you remember the man you bought coal from?
A. No, indeed I don't.
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Do. you know where he lived?
A. No, sir. He had to go a long ways for coal and bring it
there.
Q. Do you remember Varner?
A. Did not he go a long ways and haul the coal a long ways?
Is not that the man?
Q. Yes, sir.
A. I remember that he had to haul the coal quite a long ways,
but I can't remember the man.
Q. You do not know who delivered it?
A. I knew at the· time but I cannot just now call the name.
Who was the man ?
page 265 ~ Q. Mr. Varner.
A. He hauled the coal? It may be that man. I cannot go over all those little records and stuff.
Q. You did your banking business at the little bank of Craigsville?
A. Yes, sir, I must have.
Q. Who is the banker in Charge.
A. I don't know.
Q. His name was Glover?
A. I remember Glover.
Q. You remember him?
A. 1 remember the name Glover.
Q. Mr. Glover took care of your banking business entirely?
A. If I was in the bank, he may have, in the Craigsville Bank.
Q. You have been in the Craigsville Bank?
A. Yes, sir,· but I cannot remember all the men in it.
Q. Do you remember telling Mr. Hildebrand that you thought
more of the Cooks than you did of any of your relations, and you
wanted them to have all of your property?
A. I never told him anything of the kind, and I never thought
anything of the kind.
Q. Do you remember Mrs. Downey?
A. Tell me something about her and that will help me. I think
I remember the name.
Q. Mrs. E. p. Downey. She lived in the Augusta Springs
house for some time, where you lived?
A. I do not know right now; I cannot answer that question.
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page 266 ~

Q.

Do you remember she wanted to buy some wood
from you?
A. I would not remember anything of that kind.
Q. Do you remember telling her you had nothing to do with
it; that you had conveyed the place to the Cooks, and she would
have to ask them?
A. I do not remember anything about that.
Q. Do you remember Mrs. Huffman who worked at the Augusta Springs house?
J\. Tell me something about her, and I think I can possibl)
remember that name.
Q. •She worked for Mrs. Cook in the house?
A. I cannot remember that name; tell me something about
her, whether I had any dealings with her.
Q. She worked in the house and helped to look after you, so
I am told ; I do not know her myself ?
A. I do not remember.
Q. Do you remember Lizzie Wright, the colored woman?
A. No, sir.
Q. You do not remember her at all?
A. I do not remember any one of that name. I may know her.
Q. There were quite a number of servants employed by Mrs.
Cook?
A. I cannot tell you about that.
Q. You do not remember any of them?·
A. No, sir.
Q. Do you remember Mrs. Cook?
A. I remember that name.
Q. Did not she wait on you and care for you carefully when
you were sick?
page 267 ~ A. She may have. At this moment, I cannot remember who took care of me when I was sick.
Q. Do you remember of telling_ Lizzie "vVright that you wanted
to live there the balance of your life?
A. I never told anybody that because there was no place at that
time I wanted to live for the balance of my life.
Q. Do you remember telling her that none of your people
needed any money, and you wanted to provide for the Cooks?
A. I do not remember anything of that kind at all.
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.Q.

Do you remember when Mrs. Katherine Hayden visited
Augusta Springs?
Mrs. Katherine Hayden?
Do you know who Mrs. Katherine Havden is?
My brother Lawrence's wife.
.,
Q. You know her?
A. Yes, sir.
Q. She has been in Court and testified, has she not?
A. I cannot tell you now. Of course, you have a record of it.
I cannot go into that.
Q. Do you remember of talking to Mrs. Huffman about your
sister-in-law?
A. I do not recall just now talking to Mrs. Huffman about my
sister-in-law.
Q. Do you remember Mrs. Cook stating to you that your sisterin-law had abused her and used vile names?
A. No, sir, I do not remember. No one ever told me anything of the kind that my sister-in-law had abused her
page 268 ~and used vile language. I do not remember saying anything of the kind or any one saying anything to me.
Q. You remember her saying she was going to take action
against her, and you said: "Don't do that; I will have to pay for
it."
A. I do not remember anything of the kind. I do not think
any action necessary for anything said to me.
Q. Do you remember showing to Mr. and Mrs. Cook a paid
check for $8000.00 that you had given to your sister-in-law, Mrs.
Katherine Hayden?
A. I do not remember anything about that. I have heard something about that recently.
Q. Do you remember showing to Mr. and Mrs. Cook a paid'
checks to the Cooks?
i\. No, sir, I do not remember anything about that.
Q. You do not remember whether you did or not?
A. I do not remember anything at all about that, not at this
time.
Q. -Do you remember talking to Mr. Hildebrand, the barber?
Do you remember stating to him that the Cooks had been kinder
to you than anybody else, and you were going to provide liberally
for them?
you at
A.
Q.
A.
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A. I never said that to any barber, and I never said it to anybody that I know of.
Q. Do you remember ,,vhen Mrs. Katherine Hayden ,,vas at
Augusta Springs and at the Pendleton house last summer, the second time she was there?
A. No, I cannot recall that to my memory, the second time or
the first time either.
page 269 ~ Q. Didn't you state to Mrs. Katherine Hayden that,
you wanted her to go back to vVashington and not bother
you there any more?
A. I never said that I wanted Katherine Hayden to go on back
to \ Vashington; that I did not want to be bothered with her any,
more. Is that what you said?
Q. Yes, sir.
A. I never said anything of the kind about anybody.
Q. How do you happen to remember that when you do not re~
member anything else?
A Because I would not say it.
Q. Do you remember of referring, after you went to Washington, talking to Mrs. Hayden's daughter, your niece, Louise, and
speaking about "the damned Cooks" at Augusta Springs?
A. Damned Cooks?
Q. Yes, sir.
,
A. I never used that language to anybody, at any time, any~
where.
Q. If you did, you had no reason to refer to the Cooks as the
"damned Cooks" ?
A. I never refer'red to anybody, at any time, in that kind of
language.
Q. Look at this deed?
A. I could not see it.
Q. You have no glasses?
A. I could not see it if I had a dozen glasses. I only see with
one eye and very poorly with that.
Q. Last summer couldn't you read?
page 270 ~ A. I have not read a paper in over a year.
Q. You deny that every day you got a daily paper
and read it?
A. I never read it; I had it read to me.
Q. Who read the papers to you at Augusta Springs?
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A.
Q.
A.
as far
Q.

\i\Thoever was with me at the time.
Mrs. Cook waited on you all the time?
I don't know that. I was treated well everywhere I was
as I know.
When you were sick, didn't she administer to you?
A. 1 don't know. I believe I was treated well everywhere when
was sick. I don't know anything about it now.
Q. You remember when yoti were at the Cooks you were treated well?
A. 1 was always treated well everywhere I have ever been.
Q. Do you remember that Mrs. Cook waited on you and looked
after you carefully?
A. I remember I was well treated when I was sick; but I cannot tell you who waited on me now, but I was well treated as far
as I know.
·
Q. Have you seen Mrs. Cook in the Court house?
A. I may have.
Q. ls that Mrs. Cook (indicating) ?
A. I cannot see anybody. I can just see a lady sitting there
very dimly.
Q. Can you recognize the man sitting by her?
A. I could not recognize anybody from here. I can see one
side of your face shining in the light, but I could
page 271 ~not recognize anybody at that distance.
Q. How long has it been since you have not been
able to see to read?
A. It is over a year, but I could read only with one eye and
very poorly with that.
Q. I hand you a deed here?
A. I could not tell you a thing about it.
Q. You are not able to write?
J\. I can write without looking at what I am writing. They
usually put their finger down and tell me to write my name. I can
write it with my eyes shut if I want to.
Q. Can you see to read any of this deed?
A. I can just see a white paper.
Q. At that distance?
A. I could not see one word to read it.
Q. Could you see your signature?
A. I can .if it is large.
·
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Q.

You write a large broad hand?
A. Yes, sir, I write a large broad hand, and I think I can see
that if it is there.
Q. Show me the signature?
A. I cannot see one single line; the whole thing is kind of
blurred all the way down. I cannot see a single letter. I can see
· something a little dark.
Q. Can you see anything right there (indicating) ?
A. I cannot see one single thing there now.
( The deed used in this examination is the· Exhibit filed with the
defendants' answer)
page 272 ~ Q. So you cannot tell anything at all about this deed?
A. I could not tell anything at all about this deed.
\¥hatever it is, I suppose it is all written, I presume.
Q. Do you remember Mr. Saunders?
A. Tell me about something he did. I do not remember.
Q. He wrote this deed for you?
A. Where was it written? I do not remember anything about it.
Q. At the Augusta Springs property, in the old Pendleton
house?
A. I do not remember now.
Q. Do you remember of sending word by the Cooks for a
Staunton lawyer to come out and prepare some writing for you?
A. I would not recall that just now. If it is there and says
I signed that, I presume I did it. I do not recall now.
Q. The deed just conveys your property out there to the Cooks?
A. I never conveyed my property to the Cooks that I know
of, I never intended to, and I had no reason to.
Q. The only thing you seem to be sure of is that you never
intended to convey them anything?
A. I never intended to convey my property to anybody but Mrs.
Hayden and her daughter, Louise Hayden.
Q. That is the only thing you apparently remember?
A. I always remember that, because I never intended anybody
to get anything but them. I always- intended for them
page 273 ~to have it, and _I aimed to have the deeds recorded a long
time ago, and I believe they have been recorded.
Q. Don't you remember that you gave Mrs. Cook the money
to record this deed ?
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A.

I don't remember anything about that.
That was in July?
A. I don't know anything about that.
Q. You do not remember anything. about that?
A. I do not now remember anything about it. I don't say I
did or did not; I do not remember anything about that.
Q. Don't you remember Mr. Saunders asking you just what
you wanted done? Do you remember Mr. Saunders coming to
see you?
A. Tell me something about what he wanted?
Q. He was a lawyer and a stenographer and typist?
A. For what purpose?
Q. He said that he had been sent there by you, to come out and
do some business for you?
A. He said I sent him somewhere to do some business for me?
Q. That you sent for a lawyer here and he went out there ~nd.
did what you wanted to do. Do you remember about him asking
you what property you had and what disposition you wanted to.
make of it?
A. I do not recall it.
Q. Do you remember there is a church on the Augusta Springs
property?
A. It is a church but not in use. It is my building but not
used recently.
page 274 ~ Q. It is on your farm?
A. There is a church there, but I do not think any
minister there or any services, or has not been while I was there.
Q. Do you remember of talking to Mr. Saunders about how
you wanted your property disposed of there?
A. Talking to Mr. Saunders?
Q. Yes, sir.
Q. I don't know I ever talked with anybody that it was to go
. to anybody but to those that I have spoken of.
Q. In February, 1942?
A. I would not know about that; I would not care about the
date.
Q. Do you remember telling Mr. Saunders that you wanted to
have a right of way reserved from the highway to the church?
A. There is a right. of way right to the church. There is no
services in that church.

Q.
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Q. Does that right of way go right by the residence to the
church?
A. I don't know anything about the right of way further than
the one I used all the time.
Q. You said just now there was a right of way to the church?
A. A way to go, but I do not think a regular right of way.
Q. Does that go by the main building, the residence?
A. Comes in from the road quite a way, something like a block
from where the house is and goes back to the barn and around in
there.
Q. Do you remember about Mr. Saunders going
page 275 ~there, and asking you what you wanted done?
A. In what way?
Q. Do you remember sending ~vord here for a lawyer to come
out there to see yon; that you wanted him to do some work and
advise with you in February, 1942?
A. Did I want a lawyer to come out there?
Q. And advise with you, or do some work for you?
A. I do not remember about that.
Q. When he went, do you remember you told him you wanted
him to convey all the Augusta Springs property to the Cooks?
A. I never intended anything of the kind; never intended .to
convey to them ; never had any notion of doing 1'hat.
Mr. Robertson: The cross examination of this witness has con·
sumed nearly two hours, and it is perfectly obvious that this witness by virtue of his age and physical and mental condition is being
subjected to an ordeal that is far more difficult than it would be to
the average witness under the same circumstances. I have sat here
and listened to a cross examination that, in my opinion, covers
many irrelevant matters and that has been grossly repetitious and
that appears to me to be an effort to reduce this witness to a state
of physical and mental collapse, which will force him to admit
what defendants ,:vant him to admit. \i\That he may have said to
Mrs. Cook, :Mr. Cook, Mr. Saunders, the colored cook,
page 276 ~the Huffman woman. Varner and the barber, of course,
is not permissible at this time ; there was no evidence in
chief on it. I have permitted it to go on, because I thought there
would be a let up. I think they are trying to reduce this witness
to a state of mental and physical collapse, and from now on I
intend to make all proper objections to safeguard this witness.
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Mr. Curry: I do not think anybody can say that we have not
been entirely fair in the examination of this witness.
The Court : The examination has gone on for two hours, and
very few questions were asked this witness in chief, and in such
further cross examination as you may pursue, I v.rill ask you to
confine it to the usual rules of cross examination.
Mr. Taylor:
Q. Did I understand you to say that you were satisfied that
this witness was not capable of remembering?
A. I was I was satisfied that the witness ,,,as answering the
questions to the best of his ability and that he was not deliberately
saying he could not remember; that he did not knmiv. The impression he made on my mind was that he did not know ; that he seemed to be very cloudy this morning.
Q. You did not say that, in your mind, that he was not in a
condition to remember the questions being propounded to
him?
page 277 ~ The Court : I will ask the stenographer to read my remarks.
The Stenographer: ( Reading from page 226 of Record)
The Court: "You ( Mr. Curry) has asked this old gentleman
that question at least seven times. He has told you as best he could.
It is obvious to the Court that his mind is cloudy. I do not think
he is deliberately refusing to answer your questions. I am satisfied that he is doing the very best he can, and I do not think you
ought to go over the same thing, over and over again. There is
a limit to everything."
The Court: Unless you have got something ne,,• you want to go
into, I think the examination has gone far enough.
Mr. Curry: The difficulty is we have to ask these questions to
lay a foundation. Otherwise, it may be counsel for plaintiff can
come in and say we have not laid a foundation.
The Court: You have practiced law a long time. You can recall
him; but, at the present time, you are only supposed to examine
him about the matters on which he was examined in chief.
Mr. Curry: The direct examination was very short, and the
ordinarv rules are that the cross examination is limited to the
· examination of the witness on what has developed in the
page 278 ~examination in chief. vVe expect to call a number of
witnesses and it is necessary to lay the foundation.
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The Court: y OU may have to recall him like any other witness.
It seems to me at the present time, it has been fully and completely
covered.
Mr. Curry:
Q. Do you remember about this deed, the deed purported to
have been made to the Cooks, being read over to you carefully by
Mr. Saunders?
Mr. Robertson: The question is objected to as a repetition and is·
directly against the ruling of the Court.
The Court : He did not ask it in that form; he has gone into l:he
question of Mr. Saunders preparing the deed.
Mr. Robertson: Mr. Hayden said he had no recollection of talking to Mr. Saunders or of making a deed to the Cooks; and I
again say they are trying to bring this old gentleman to a state
0£ physical and mental collapse.
The Court: The whole question is the propriety of the length
of your examination. This witness was examined for ten minutes in chief, and you have cross examined him for over two hours;
and the record, is abundant with proof that you have
page 279 ~asked the same thing over and over again, that is all I
have to say.
Mr. Curry: Defendants, by counsel,. except to the Court's re-:
marks.
Mr. Robertson: To avoid delay and to prevent disputations, complainant will not interpose a separate objection and exception to
any question asked or to any answer made by this witness; but he
does not thereby waive such objections and exceptions, but expressly relies upon such objections and exceptions for all of the
reasons heretofore stated.
Mr. Curry: vVe are in this position in this case. Colonel Coch. ran, when we first talked about this, seemed to be very anxious to
have the evidence of this old gentleman taken, really for the preservation of the evidence, when it was first set. As he is very old,
something might happen that his evidence could not be taken. The
main reason why we extended this' examination as long as we have
is because we will call witnesses that he has talked to, and made
statements to about various matters; and if we do not lay some
foundation for it, the evidence probably will be objected to, and
this witness may not be back here. It will be some time before
the Court will proceed with further evidence.
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The Court : I endeavored to go as far as I possibly could in permitting you to cross examine the witness. I did permit you to
cross examine him at great length. I do not know when
page 280 ~the resumption of evidence will be taken up. A lot of
things were done without objection, but where· objection is made and the Court's attention called to it, the Court is required to act. You have stated you know what the rule is, and they
have asked that the rule be enforced, and I do not know of any
exception to it. I think the request is reasonable.
Mr. Curry: Otherwise, we may have to recall this witness.
The Court : We can only deal with the situation as we find it
at this minute. As I understand it, this is the last witness that the
complainant will call.
Mr. Curry, do you desire to ask Mr. Hayden any more questions?
Mr. Curry: I would have asked him some more questions. It
seems be the idea that I am trying to wear the old man out.
The Court : I will then consider that the cross examination is
closed.
Mr. Robertson: Mr. Hay4en has just said he would like to make
a statement to the Court.
Mr. Hayden to the Court: I just want to say in any case I want
· everything I have to go to my niece. I want all I have to go right
to them.
·
page 281 ~ The Court: I understand, Mr. Hayden.
Witness leaves the stand.
James E. Diamond, another witness of lawful age, called on behalf of plaintiff, after being duly sworn, testified as follows:

DIRECT EXAMINATION
Bv Mr. Cochran:
What official position do you hold with the County?
A. Deputy Commissioner of Revenue.
Q. In what district?
A. Pastures.
Q. Are you familiar with the property at Augusta Springs belonging to Mr. James R. Hayden? .
A. Somewhat.

Q:
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Q. Have you looked at the assessment books as to that property?
A. I have.
Q. What valuation do they give?
A. Total value $13,504.00. There are two tracts: one, 154
acres, 2 roods and O poles, valued at $4.90 per acre, making
$1010.00, no buildings. Another tract of 553 acres, 1 rood and 36
poles, valued at $10.00 per acre, making $5,530.00, $7000.00 buildings, total valuation, $12,530.00, making a total valuation of
$13,540.00.
page 282 ~ Q. You have stated you are familiar with the property?
A. Somewhat familiar.
Q. Could you state what would be the present value of that
property?
A. Somewhat in the neighborhood of $20,000.00, for all of
the real estate.
CROSS EXAMINATION
By Mr. Curry:
There are no improvements of any kind on the smaller tract? ·
A. There is none charged.
Q. That is mountain land?
A. Apparently, because only put at $4.90 per acre.
Q. The Pendleton tract is more or less mountain land too, the
one with the buildings on it.
A. Yes, sir, cleared land, unless there is some back in the
mountains. The cleared part is near the road. It is assessed at
$10.00 per acre. We are including the mountain land in the 553
,acres, all assessed at $10.00, $5,530.00.
. Q. The building are assessed at $7000.00?
A. Yes, sir.
Q. They are very old buildings?
A. There is one building.
Q. A large building with about 20 rooms in it?
A. There is one building that I have known as the bottling
house a concrete building on the same land as the big house.
Q. On the western part of the lot?

Q.
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,page 283} A. Yes, sir; it is much newer than the other build.ings, with the exception possibly of a barn.
Q. \iVhere is the barn?
A. It is almost directly west from the big house.
Q. That is just a stable?
A. You can call it a stable or a barn. I would call it a barn.
Q. How many stables in it?
A. I don't know.
Q. It would ordinarily be called on the farm a stable rather
than a barn. It is not a Swisher barn?
A. No, sir. I call a small building a stable and a larger building a barn.
Q. This is comparatively a small building?
A. It is a pretty good size building.
Q. Is it west of the house?
A. It is rather southwest, but then it is more west than south.
Q. ls it over in the direction of the church?
A. Yes, sir, almost on a line between the big house and the
church, possibly a little to the right facing the church.
The Court:
Q: There are on either side of the driveway probably as beautiful trees as any trees in the county?
A. Yes, sir, and along the roadway.
Mr. Curry:
Q. It hasa handsome driveway, including the trees on either
side?
page 284} Q. The house is very old, is it not?
A. Yes, sir, and in a bad state of repair.
Q. I remember it back 70 years or more ago?
A. I remember it 40 years ago.
Witness leaves the stand.
Daley Craig, another witness of lawful age, called on behalf of
the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
Bv Mr. Cochran:
What position do you occup~ with the County of Augusta?

Q~
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A. Clerk of the Board of Supervisors.
Q. Did you formerly live,at Craigsville, Augusta County?
·
A. I was raised there.
Q. Are you familiar with the properties in that section?
A. In former years I was very familiar with property there.
Q. Do you know the old Augusta Springs property?
·
A. "'\'es, sir.
Q. Have you examined the assessment books as to the valuation?
A. Yes, sir.
Q. Can you give your opinion as to what is the value of the
property at the present time in your judgment?
A. I do not know to what extent the timber has been removed
from it. I would say the property is worth $20,000.00 or more,
probably $20,000.00 would be my estimate from observing it in
passing, $20,000.00 to $25,000.00.
page 285 ~ Q. Between $20,000.00 and $25,000.00?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Curry:
Q. One of the tracts is entirely unimproved mountain land?
A. I just know it as one tract. Q. There are two tracts: One
containing 150 and some odd acres, and the other containing 550
and some odd acres; and I think some has been sold off to some extent?
A. We used to speak of 700 acres.
Q. That included the tract of land that the wool mill is on and
the tract that was deeded to the school board?
A. Lower down towards Augusta Springs.
Q. You have never been over this tract?
A. 25 or 30 years ago.
Q. Not in recent years?
A. No, sir.
Q. Practically all the building appear to be old and out of
repair?
A. They have been there for a long time, but I do not know
the condition of repair they are in at all.
Q. You have known them for many years?
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A.
Q.

Yes, sir.
They looked like old buildings when you first knew them?
A. I remember the main building was there when I was a boy.
I think the concrete bui14ing was built since then.
Q. That is the bottling plant?
A. Yes, sir, and I remember the church.
page 286 ~ The Court :
How many years since you were actually on the land?
A. I expect 40 years since I have been over the mountain land;
it runs way back to the mountain. I see it in passing every week
or two.
Q. All of the buildings are so placed they are easily visible
from the road ?
A. There is a dwelling back of the house. You can see the
church all right.
Mr. Curry:
Q. None of this land could be used for farming or grazing
property?
A. Just the land along the highway as I recall it.
Q. All the other is wild land?
A. Yes; sir.
Q. There is about 30 acres in the cleared land; all the other
land is what you term wild land?
A. It is mountain land.
Q. Unimproved mountain l~nd?
A. Yes, sir.
Q. How many acres do you suppose is in that bottom along
the road, the west meadow?
A. That would just be a guess.
Q. Not more than 20 acres?
A. I would guess 20 acres, something like that.
Q. That is all the real cleared land on the place?
A. I think the cleared land runs around back of the house;
I could not testify as to that.
Witness leaves the stand.
page 287 ~

Mr. Robertson: We call upon the defendants to produce all the vouchers, cancelled checks and records appertaining to any of their dealings with Mr. Hayden. If they will
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state in the record here today that they have not got any; or if
they will agree to produce any they have, that is that. Or if the
Court will direct them to produce them here. If not, we can get
a subpoena duces tecum for the productions of these papers.
Mr. Taylor: We are willing to produce anything we have. I do
not think we have any. I told the Cooks to find everything they
could. I think Mr. Cook has a check to Varner. I asked them
to find anything they could up there and anything he had written,
and all he could find was a check, which is payment to a coal man.
I will deliver anything the Cooks have or anything they can find.
The Court: Please deliver to the Clerk of the Court such checks
and papers, shmving any business transactions with Mr. Hayden
from the time they came on the place until now before the first
day of January, 1943.
Mr. 'T'aylor: The only thing Mrs. Lawrence Hayden did not
take away was a cancelled check to the coal man. \Ne intended
to put it in evidence at the proper time, and we will deliver it to
the clerk.
page 288 ~ Mr. Robertson: That is all our evidence at this time.
·
We would like to hold the record open; there may be
some loose ends that should be followed through; and I think if we
have anything else in chief it would be very well to do this.
The Court: 1, ou are not resting. The Court said he would like
the evidence in this case completed before the 4th Monday in January.
After discussion bet ween Court and counsel, the hearing was
continued until the 18th of January, 1943, at 10:00 o'clock, at the
·
conclusion of which the Court said:
The Court: It is my understanding if Mr. Hayden is able to
come to the hearing on the 18th of January, he will do so. If
there is any doubt about it, he could be summoned.
Mr. Robertson: \Ve will have him here for the hearing if he
is able to come .
."February 16, 1944.
FLORIDUS S. CROSBY, Judge."
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page289~IN THE CIRCUIT COURT OF AUGUSTA
COUNTY, VIRGINIA
JAMES R. HAYDEN

v.
MARSHALL W. AND LENORE M. COOK
HEARING JANUARY 18, 19, 20, 21. AND 22, 1943
Present:
Judge Floridus S. Crosby ;
Messrs. Archibald G. Robertson and Peyton Cochran, Counsel
for Plaintiff;
Messrs. Charles Curry and Forest T. Taylor, Counsel for
Defendants.
EVIDENCE FOR DEFENDANTS
January 18, 1943, Court convened at 10 :00 A. M.
MOTION FOR DEFENDANTS
Mr. Curry: We move to strike out the plaintiff's evidence in this
case upon the following grounds :
( 1) That the plaintiff has not made out a case. The charges
upon which this case is founded and based and depends absolutely
are : That the old man is crazy; that he was induced to make this
deed by the fraud of the Cooks.
These are matters that must be proven clearly. Fraud is never
presumed. The presumption is that the whole matter was perfectly
honest; that this deed is a valid deed; and that the old man was
not influenced in any way to make it; and the burden is on the
plaintiff to show clearly otherwise. Fraud is a crime, but our
Courts have held time and time again that it must be proven
certainly and positively.
page 290 ~ In this case they have undertaken to proven to prove
everything else but fraud. In the mass of evidence,
nowhere is any evidence here, not a scintilla of evidence, we submit,
to show that this man was imposed on or practically made to make
this deed. The only evidence that tends to show it is the old man's
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statement here. I think it is rather a remarkable thing to put a
client on the stand in the condition they say he is. My friends are
learned men and very fine meh, and I have the highest respect for
them. They brought this old man here, claiming he is crazy and
does not know anything and they put him on the witness stand and
they are bound by his statements. No man's case is stronger than
he makes it himself.
The bill was demurred to upon a numbeF of grounds, but the
chief ground was that fraud was charged and it was not specifically
stated what the fraud was. Of course, my demurrer upon that
ground and. for the other grounds assigned was overruled, and a
decree was entered on it; but the decree is still in the bosom of the
Court, and you have a right to consider it. I submit that the bill was
just a general charge of fraud and the authorities are universalyour Honor is familiar, I know, with that subject. When you rely
on fraud, the fraud must be specifically stated and that fraud must
be 'proven clearly and distinctly. Now, here, what evidence was
there in -this case of fraud?
In the bill the old man does not deny absolutely that he made
that deed; does not deny absolutely that he signed that deed; and
there is no evidence in this case to show that he did not
page 291 ~sign it. His hand-writing appears on the deed and it is a
clear cut signature. Now, going to the subject of this
fraud, this is what the plaintiff said: ( Reading from the testimony
of James R. Hayden, Book 1 of Record, page 197)

"Q.
A.
Q.

Is your name James R. Hayden?
Yes, sir.
How old are you?
43 the past Christmas; Christmas is my birthday.
Do you mean you are 43 or 83?

A.

83.

A.

Q.

When is your birthday?
Christmas day.
Q. To whom do you want your property to go?
A. · To my niece and her mother, Mrs. Lawrence Hayden -and
her daughter.
Q. Who is her daughter?
A. Louise Hayden.
Q. Have you ever knowingly conveyed any property to the
Cooks?
A.· Never thaf I know of.
Q.
A.
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Q. Did you ever intend to convey them any property?
A. No, sir, never any reason to; I always paid them liberally
for everything they ever did for me.
Q. Do you want them to have any of your property?
A. Not a bit of it. No one but Mrs. Lawrence Hayden and her
daughter.
Q. Do you recall ever signing any· deed, giving any of your
property to the Cooks ?
A,. Never.
page 292 ~ Q. If you did sign any such deed, did you intend
to sign it?
A. If I did it was because I was sick and did not know what I
was doing. I never intended to sign it. They took me out of a sick
bed and took me to their home."

That is, in substance all that he stated in chief. Can your Honor
hold that they have proven that he was induced and influenced by
the Cooks to sign that deed? There is not one scintilla of evidence
in this case that shows that the Cooks imposed on him in any way,
shape, or form. A man has the right to dispose of his property
as he pleases by deed or will and it is not necessary that there should
be any consideration for a gift that a man proposes to make. Of
course, we claim that the Cooks gave valuable consideration, and
it will be stated and shown in the evidence-that is, if your Honor
overrules our motion.
The old man claims he does not know what he did. Is that evidence of fraud? Can fraud be inferred from it because he did
make the deed? Fraud cannot be inferred except on clear cut evidence or circumstantial evidence.
Look at the setting. This old man made his home out there for
many years. The evidence shows that he was there in 1914. He was
visited in 1914, as Mrs. Hayden said, by her and her husband while
staying at the Pattersons. He loved that place; he was devoted
to that section; and old people are like cats, they like places;
they do not like to remove from them. The old man had
page 293 ~lived there quietly and happily and was satisfied so far
as the evidence shows, and while in his cross examination
he does not pretend to know anything, he knows and says that
the Cooks were kind and nice to him. · He had stayed there with
them in the neighborhood of twelve years and had been thoroughly
content and thoroughly happy until he was apparently sheared of
his strength by the Delilah that came after him and took him to
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Washington. She claims that he did not know her and that he was
in a -terrible state arid she took him to Washington and that he
was in practically a comatose state for a whole week, very ill and
weak in mind; but yet they had him to come in on the 18th, during
that same week, an4 execute -deeds, and the man who wrote the
deeds and who had been his agent there for years and handled his
big properties there, handled a property that yields, according to
Scott, $12,000.00 a year. Scott wrote those deeds and when asked
whether Hayden could read, he said he thought he ·could; that he
gave the deeeds to him to r~ad and he apparently read them; and
yet Mr. Hayden came in here and claims or pretends that he could
not see or read anything. A witness that he has called here, Mrs.
Lawrence Hayden, says he had to have the papers read to him;
that he could not read anything. Scott says that he knows he could
read. He is their witness and they are bound by it.
In the bill they stated and swore to it that, at the time of the
execution of this deed in February, 1942, that he was ill, in a
terrible state of health. The evidence shows that is not
page 294 ~correct. They went to see Dr. Hankins, and, after seeing
Dr. Hankins, the evidence tends to show they prepared
this bill. Dr. Hankins said that they came to see him early in
August and he showed· to them that he had waited on this old man
iri the spring of 1941, and that he was not called to see him at all
in· February or March, 1942. As to a man who has been very ill,
that is something you cannot forget. He claims there are some
~hings you cannot forget. That old man could not forget his age.
It is a matter of common knowledge that if a man has senile
dementia, senile dementia is progressive; it grows gradually worse
from a clear mind to an absolutely befogged mind; but as that
p'rocess. goes on the old always remember the things back in the
pa.'st better than they do current things. The current things are so
n·umerous they crowd in upon their .minds, they forget. That is
charc1:cteristic; it is a matter of common knowledge. This old man
an4 all old men-one of the things of all things they remember is
their age, and he gives his age there is chief. My learned friend
examined him and stated his case as being the case as it was in the
bill·; but he says he is 43 years old.
I urge and claim that this is the case that was prepared by
that old lady, Mrs. Lawrence Hayden. She is the Delilah. This
plaintiff was a vigorous, strong man; he started with practically
nothing ~nd left a large fortune.· It takes a strong, vigorous man,
strong in body arid mind to do that in this world of ·ours. Yet,
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despite the strength of that man, she has sheared his locks; she· is
the Delilah that has taken all his strength~ and.·he ·comeS'
page 295 ~in here maudlin and claiming he does not know:anything;.
that he does not even know the Cooks ; that he cannot see
them; that he could not see anything; could not see the deed; said
it looked like a white paper to him when I handed it to him.; that
he could not read a word; and yet his own witness says he could
read ; that he gave the deeds to him to read and that he believes
he read them. This old man that they are claiming-this Delilah
is claiming-is of unsound mind. She had him come to her house
and make deeds, and the man who wrote the deeds said he could
read them and did read them.
If your Honor please, you heard this evidence from the stand.
Your Honor has a clear memory of evidence, as I know by past
experience in the practice with you, and you must know. "Ye shall
know the truth and the truth shall make you free," as the Scriptures
say. Is it not obvious to your Honor that the only evidence that
shows, or tends to show, that this old man was not of sound mind
is his own evidence. No case can be stronger than the case that
the man is able to make out for himself, and that is the case that
the man is able to ma:ke out for himself, and that is the case that he
has made out; and in his biil he says that he does not know; does
not believe he said so and so. That is not sufficient.
There is evidence here that tends to show that he was not of
sound mind before and after this occurrence; but that is not
sufficient; that is not the case. They might have proved he was an
absolute raving maniac before he actually signed and made this
deed. It might be inferential evidence to sustain a case; but here no
evidence is shown that the old man was of unsound mind
page 296 ~at the time of the execution of the deed; and all the
authorities in this country and our own Court hold that
it must be shown that anybody who executes a deed and puts up
the defense of fraud must show that, at the very time of the
execution of the deed, he did not know what he was about, and the
presumption of law is that he was of sound mind at that time, and
the burden is on the plaintiff to show that he was not of sound
mind.
The only evidence beside that of Hayden-and he does not say
specifically that he was of unsound mino at the time-was the
evidence of Mr. Tyler, the lawyer, from Keyser, West Virginia.
He said all he knew about it was that he represented Mr. Hayden
in a case and had him to come out there, and when he went over
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the case with him he did not think. ·he was competent to present his
case. That is all he knew about _him. That was a year ago, the
last of January, 1942; but a year later, why my friend thinks he _is
perfectly competent to come· into Court and to testify and to handle
a case that is much more important than the condemnation case out
in West Virginia.
The other evidence, supplementary evidence, is that he did riot
know what he was doing in July. His Delilah says that, she who
sheared him of his strength and mind. She says that he did not
know her; did not know where he was; that he had lost his location ;
but there is not a scintilla of evidence that this was true at the time
that he made this deed; and the presumption of law is that he was
of sound mind; and the burden is on the plaintiff to show that
he was not of sound mind; did not know what he was
page 297 ~doing when he made that deed ; that he was non compos
mentis.
We submit when you look at this evidence and consider it that
the case has not been made out such as the law requires here.
Mr. Robertson: I do not think it is necessary to say anything
more about the demurrer.. Your Honor has ruled on that. If you
are ever to have a legal proceeding, you have to consider when
evidence comes in presumption goes out. The evidence in this case,
which up to this point is uncontradicted, is that over a long period
of years Mr. Hayden had formed and expressed the determination
to convey his property by deeds to Mrs. Lawrence Hayden and her
daughter. He had made that intention clear to them and to Tyler
and to Scott ; and that he never at any· time intended or wanted to
give anything whatsoever to the Cooks; that he had paid them in
full for everything they had ever done for him. They were there as
care-takers and that was the status he wanted to leave them in. He
said, over and over again-and no one contradicted him-that he
never intended to sign any deed to the Cooks ; did not recall signing any deed to the Cooks; and if he did sign any deed, it was
against his intent and wishes and they perpetrated a fraud on him;
and that is uncontradicted evidence at this time.
The issue in this case today is whether or not this deed to the
Cooks should be set aside, and nothing about any other deeds and
whether or not those deeds executed in Washington
page 298 ~were good oi- bad is before the Court in this case. If
those deeds are bad then Mr. Haydens' kin people, those
other nephews and nieces, can change that ; hut the Cooks are
strangers in blood and interest and they have nothing more to do
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with it that I have, and I have not been employed to question or
to try to undo them.
Why did we bring in the evidence about it? Because it is one
more link in the chain to show that this old gentleman wanted his
property to go to his sister-in-law and her daughter in. conformity
with the promise he made to his brother on his death bed.
In all the practice .and experience your Honor has ever had I
doubt if you have ever seen a more pathetic spectacle than that
old gentleman under the cross examination of Mr. Curry. He tried
to set aside the fog and pull himself together. I say· it is an un
warranted thing to say that he was pretending he could not see and
pretending he could not remember, when his testimony bore the
stamp of truth to every one who heard it.
One thing rang clear as a bell from the beginning to the end of
his testimony: "I want my property to go to Mrs. Hayden and her
daughter. I told them; I told Tyler; I told Scott; and when I went
to Washington, regardless of my physical and mental condition, I
still wanted to do· it, and I ·still want to do it today, when I am
testifying on the stand."
It is perfectly true that Scott said he thought he could read. Does •
not your Honor know if a person has your confidence
page 299 ~and you believe in his fair dealing and that he is trustworthy that many people do not stop to read papers word
by word. I do not think I have to vindicate Scott. He said this in
final analysis :
( Reading from the testimony of James E. Scott, Book 1 of
Record, page 187)

"Q. He could see hm v to read, could he not?
A. I think so."
(Reading from same, page 188)
"Q. Four deeds were handed to him and he took them one at
a time?
A. Yes, sir, each one was given to him and I told him what it
was, and he looked at them and said he was satisfied. I don't know
whether he read them or not ; he said he was satisfied."
1

I take issue with Mr. Curry when he says "No man's case is
stronger than he makes it himself." I think even if that were true,
your Honor would have to set aside the deed on Hayden's testimony alone. I take issue with the statement that Hayden's case can
rise no higher than he himself makes it. I say that is not the law of
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this case. · It is the same thing as when a will is chall<!nged ; the
whole testimony about the whole thing is taken into consideration,
and Mr. Hayden is entitled to all the testimony on his side, which,
in the final analysis, must be stacked up and weighed against the
evidence on the other side.
I do not think it is necessary for me to go into all of this
at this time. It is true that Dr. Hankins said that he attended
Mr. Hayden in February and March, 1941, when he had
page 300 ~the. flu, and that it was the only time he attended him.
That is all right. The testimony is already in that he was
ill in February and March, 1942 also, and that he did not have a
doctor, and I do not mean to insinuate that medical attention was
deliberately withheld from him. They perhaps thought he was old
and sick and if they kept him warm that was sufficient. However,
if they had called in a doctor, they might have kept him from falling
off 40 pounds, which he regained when he went back to Washington.
Mr. Curry said there was no testimony to sustain our proposition
that he did not know what he was doing in February, 1942. Mr.
• Keyser said he came to Keyser in October, 1941,and he did not
know what he was doing, and that he was back there in the latter
part of January or early part of February, 1942, and he did not
know anything about the case to be heard, and that he was in
such condition that he put him on the train and sent him home,
because he did not think he could make it. I say if this man was in
that shape in the early part of February, 1942, it is highly improbable that his mind was as clear as a bell on February 28, 1942.
If you stop this case right here, now what have you got? Yott
have got the expressed determination of this man: "I want. my
property to go to Mrs. Lawrence Hayden and her daughter; I
never wanted it to go anywhere else; I never wanted to give it to
the Cooks; at~d if I signed a deed to the Cooks, it was against my
intention and against my wishes." I say if you stop this
page 301 ~case now, we are entitled to have the deed set aside and
· the decree we asked for in the hill of complainant.
Mr. Curry: I am glad that my young friend referred to the deeds
that this old man executed on the 18th clay of July, 1942. He said
that they are not in issue in this case. It is true that they are not
in issue in this case. The only thing in issue is the deed that
Hayden made to the Cooks. That is all that is in issue; hut it is
evidence here that this case is conducted and brought into Conrt at
the very instance of this old lady Hayden-Delilah, this old Mrs.
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Hayden and her daughter, Miss Louise. If he was of unsound
mind, as they claim he was at the time he made the deed to the
Cooks, then he was certainlv of unsound mind at the time they
wanted him to make those ~ deeds ; they got him to make thos~
deeds; they were made at their instance; and, I think, the whole
evidence, as I take it, is weak.
It is a remarkable thing, as your Honor knows-any one can
see through it; it is as clear as a window glass-that this o:d man
has been brought up here; ·and, as Mr. Robertson says, a crazy old
man, of unsound mind, and brought in here publicly to be aired.
If you ·were devoted to somebody-may be your own dear fatherif he had senile dementia, would you bring him into a Court for all
the money in the world, although he might be worth thousands?
If you did, would it not be a cruel act, an act that nobody could
do if they had any feeling for some one. These. peoplepage 302 ~think of what they got out of this old man. They claim
that he always represented he was going to give them his
property; they knew he was a man of large means-12,000 acres
in Florida; owned property in Washington that yielded $12,000.00
a year; owned valuable property in Arlington and in Stafford
County, Virginia, and owned an orchard and grazing property_ in
Mineral County, West Virginia, that he paid $50,000.00 for. This
old man had been staying up at Augusta Springs at this home for
long years; he'owned that big house; and did these people give him
any attention there? Of course, you have not arrived at that age,
but old people of all people in the world like attention, like interest;
.they like sympathy. Here were these people that he was to give
all his property to. The young lady did not visit him but once in
all the years that he lived up there, and Mrs. Delilah did not visit
him but three times. She and her husband did go there to see him
when he was boarding at the Pattersons before 1914; she and her
husband went there and he died in 1914. This old man had been
living there in the mountains in this secluded place; and, if you
believe my learned friend, if that· man had promised to give a farm
,vorth thousands of dollars, would you not have been most attentive
to him and sympathetic with him there in his solitude? They
would not have left the old man alone and to be imposed on, as
they claim; ·they would have been looking after him diligently.
Is not that natural-?' ':Is it: not the principle of loyalty? And the old
Hayden lady, when did she visit him? Once in September,
page 303 P941, and twicefoJitly~ 1942, and both times in July she
went there for the purpose of trying to induce that old
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man to make deeds ; took them along both trips ; and when he did
not do what, she wanted on the first trip, she went back to get him
to sign them under the direction of her advisor, as the evidence
shows in this case.
Could these people who have shown so little interest in this old
man, who has provided so liberally for them, who are bringing
him in here and trying to set aside the deed now in question, showing he did not have any mind; that he had senile dementia; and
making an object of him, could such people think anything of the
old man? Can your Honor put much weight in anything such
people say? I submit that you cannot.
The Court: When this case was commenced, I sat for three days
and heard all the evidence that was introduced oratinus. I do not
feel any useful purpose would be served by at length going into all
the evidence introduced at this time. It is quite permissible either
at law or in equity to move to strike the evidence at the conclusion
of plaintiff's testimony, but the motion is rarely granted even at
law. Of course, there are cases when undoubtedly it would be
proper to grant it.
Mr. Hayden was ,one of the most pathetic figures that I have
ever seen in Court. It was obvious to a layman that he was
suffering from senile dementia. He is 83 years old. ,It is also well
known that senile dementia is of gradual growth and may
page ~04 ~cover a long period of time, daily, weekly and monthly,
affecting the life of the person. The Court here is con-.
cerned only with his mental condition at the time this deed was
executed to the Cooks in February, 1942. The question of the
deeds that were executed in Washington on July 18, 1942, is not
before this Court. The evidence of Mr. Hayden himself and all
the witnesses that testified, the surrounding facts, and the circumstances as they existed, in my opinion, clearly make out a case.
The motion to strike the evidence is therefore denied.
Mr. Curry:· Defendants, by counsel, except to the Court's ruling
on the grounds previously stated.
Marshall W. Cook, a witness of lawful age, called in his own
behalf, after. being daily sworn, testified as follows:
DIRECT EXAMINATION
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By Mr. Curry:
Q. 1 believe you and your wife are the defendants in this case?
A. Yes, sir.
Q. How old are you?

A.
Q.

39.

Where do you live?
At Augusta Springs.
Q. How long have you lived there ?
A. Between 19 and 20 years.
Q. Why did you go to Augusta Springs in the first place?
A.. When I first went there, I went to work at the
page 305 ~Tannery, and the Tannery burnt down, and then I went
to Fordwick, and I have been with the Leehigh Cement
Company ever since.
Q. How long have you worked at the Leehigh Cement Company?
A. I have been working there between 18 and 19 years.
Q. Where were you born and raised?
A. At Valley Mills or Swoope.
Q. You are a son of William Cook?
A. Yes, sir.
Q. Your mother was a Wilson?
A. Yes, sir.
Q. Have you a large connection in this County, on your
mother's and father's side?
A. Yes, sir, tolerably.
Q. When did you first see Mr. Hayden, about how long ago?
A. I saw him about 18 years ago. He and Mr. Patterson were
coming down the road there and I saw him.
Q. The first time you saw him was directly after you went to
Augusta Springs?
A. Yes, sir.
Q. He was in company with Ed Patterson?
A. Yes, sir.
Q. Did he stay there a good deal?
A. Yes, sir, a right smart bit.
Q. You are a man of family?
A. Yes, sir, two children, two sons.
Q. About how old are they?
A. One is 20 and the other one is 16.
A.
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Q.
page 306~

A.

Q.

Where are you living now?
At Augusta Springs, at Mr. Haydens' place.
When did you first learn to know Mr. Hayden

personally ?
A. It has been 12 years ago.
Q. Where did you meet him then?
A. ,He come up to my house in Augusta Springs, him and Mr.
Patterson, and left word there by my wife to tell me to come up;
that he wanted to see me about moving up there; that Mr. Patterson had recommended us to him ; and he wanted us to move there
on the place.
Q. Did you go to see him shortly?
A. Yes, sir, that night, when I come from my work.
Q. Was any one with you when you went up?
A. No, sir.
Q. Where was Mr. Hayden?
A. Up in his room.
Q. Who was living on the property?
A. Fred Woods.
Q. What has become of him?
A. I dont' know. The last account I had he was in Maryland.
Q. You do not know where?
A. No, sir.
Q. Mr. Cook, what did he indicate that he wanted with you
when you went to see him?
A. He told me that Mr. Patterson recommended us to him,
and he wanted to see me about moving up there on the place and
taking charge of it and looking after it; and he would charge me
$10.00 per month for the house, for the cottage house.
Q. You were not to move into the big house?
page 307 ~ A. He wanted me to. move into the big house after
Mr. Woods left.
Q. When you first went there, you only got the cottage house?
A. Yes, sir.
Q. Is that in the rear of the big building?
A. Yes, sir.
Q. And you were to pay him $10.00 rent for the cottage?
A. Yes, sir.
Q. When you rented the cottage house did you use any part of
the big house?
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A. He said I could have the garage as soon as he got. that built,
and he said I could have my cow and my fire wood for the $10.00.
Q. Where was your kitchen?
A. The kitchen was in the cottage at the present time, until we
moved into another cottage there close beside it.
Q. Did he say what he was going to do, where he was going
to board?
A. He told us: "I will board with you and pay you liberally,"
but that there was when we came down to the house.
Q. When you first moved there, did he say anything about
making provision for you ?
A. He said he would provide very liberally for me if I proved
satisfactory to him and he ,vas satisfactory to me.
Q. Did you know he was a man of large means?
A. Yes, sir.
Q. He said if you stayed there and were satisfactory
page 308 ~to him and-Mr. Robertson: Please don't lead the witness, Mr.
Curry.
Mr. Curry:
Q. Did you pay him the rent regularly?
A. I paid it every month.
Q. What were you to do on the place?
A. I was to do some farm work and attend to his sheep and
cattle, and he asked me to look after them and other work. I have
done a lot of plumbing work there.
Q. At that time where were you employed?
A. At the Portland Leehigh Cement Company.
Q. What was your occupation?
A. Mill wright helper.
Q. That is a big plant?
A. Right good size.
Q.· About how many people are employed there on an average
while you have worked there.?
A. Between 200 and 300 people.
Q. About what wages did you get ,vhile you worked there, on
an average?
A. On an average we were making $4.00 per day for 7 hours.
The Court:
Q. For the past 12 years?
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A. No, sir, for what we are making now.
Mr. Curry:
Q. What was about the average for the whole time you have
been there at the Cement Company?
page 309 ~ A. . For the average $3.50 a day, on the average-, for
the time I have been there.
Q. How many years in all were you there?
A. I have been there between 18 and 19 years.
Q. Then the hours you had to work were what proportion of
the day?
A. There were different shifts. Some mornings I go out early
at 7 :00 and home at 2 :30; then the next week I traded off and go
out at 10 :00 and home at 5 :30.
Q. All the time you did not work there, where did you work?
A. I worked on the place.
Q. You put in all of your time there?
A. Yes, sir, every bit of my time.
Q. Did you work under Mr. Hayden's direction and do what
he wanted you to do?
A. Yes, sir.
Q. You did all kinds of work there?
A. Everything.
Q. Did you do any skilled work?
A. Yes, sir, lots of it. I put pipes in the house twice. The first
time they froze up and burst.
Q. Do you understand plumbing?
A. I have learned a lot about it.
Q. Did the house have plumbing in it?
A. Yes, sir, but it had froze and burst all to pieces and some
of the pipes were torn out and gone, and I put it back the way
Mr. Hayden said and it froze and burst again, and I asked him
about letting me make a change; put the pipes under the
page 310 ~floors and down through the cellar; and he said whatever
way I wanted to do it, and I did it that way and I have
not had any trouble since, only little leaks.
Q. Was there water in the house at the time?
A. Not a drop; the pump was in bad condition; the pipe was
rusted.
Q. How was water thrown into the house?
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A.
would
Q.
A.

Q.
A.

Q.

By a ram at the big spring, a little house there .and the water
come down.
Where thrown to?
Up on the hill.
About what distance?
A couple of hundred yards, I reckon.
It was high enough to throw water in all parts of that big

house?
A. Yes, sir.
Q. What was the condition of the piping that lead to that?
A. Very poor, old .and rusty and leaking.
Q. What did you do to that?
A. I dug it up and laid down new pipe to the house and from
the pump to the reservoir; I put both pipes .in.
Q. Did you spend much time on that?
A. A good bit; all the time that I had off from Fordwick, I
would spend right there digging that pipe out and trying to get
water and plumbing into the house.
Q. You did the plumbing practically twice?
A. Yes, sir.
Q. How was the house heated?
page 311 ~ A. When we first went in there, it was not heated,
but Mr. Hayden said he was going to put a furnace in
right away, and he wanted us to move into the big house so we
could fire the furnace and look after that.
Q. Was the furnace put in?
A. Yes, sir, a hot water furnace.
Q. Was that carried into all the rooms of that big building? .
A. In every bit of it.
Q. Who put that in?
A. Mr. Hayden had me over-see it and I had two men to
help me.
A. Johnny Gordon and Herman Gordon.
Q. Where are they now?
A. One is dead and the other one is in the army.
Q. Whom did Mr. Hayden board with?
A. With us.
Q. When did he begin to board with you first? ·
A.· Between 11 and 12 years ago.
Q. Did he board with you continuously until the time he left?
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A.

Yes, sir.
Who did his washing?
A. My wife had his washing done and she paid for it; had it
done with her ·other washing.
Q. What would you think was a fair charge for boarding him?
A. The way we had to wait on him and do for him and care
for him, I think about $40.00 per month.
page 312 ~ Q. About how was your work divided between your
work at the cement plant and the: work you did on the
premises?
·
A. One-half of the time, for I would work there until way up
in the night.
Q. And you did that all the time you worked there?
A. Yes, sir, practically all the time.
Q. Did the old man do anything to supply the family with provisions?
A. Not one thing.
Q. And you boarded him during all those years and worked
about half of your time?
A. Yes, sir.
Q. What would you think the work you did for him was worth
a day?
A. I would think it was worth $3.00 or $3.25 per day .
. Q. That is your estimate?
A. Yes, sir. .
Q. During all that time did he pay you for labor?
A. No, sir.
Q. Did he pay you anything for board?
A. No, sir.
Q. Did you demand that he should pay you board at any time?
A. No, sir.
Q. Or pay you wages for the work?
A. No, sir.
Q. Why did you not do that?
A. Mr. Hayden had told us: "I will board with you all and I
will provide liberally for you some day if I am satisfied
page 313 ~with you and you are satisfied with me and stay here, I
will provide very liberally for you," and that is the reason
I never did ask him or say anything to him about anything I ever
done.

Q.
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Q. You knew he was a man of large means?
A. Yes, sir.
Mr. Robertson: Since there is no jury present, I am no going to
object to leading questions, but I want the record to show I am not
unaware of the fact that the witness is being constantly lead.
Mr. Curry: I do not think I have asked leading questions, but if
you will mention it to me, I will withdraw it.
Q. Did you have confidence in him?
A. Yes, sir, I certainly did. Whatever Mr. Hayden would tell
me, I had confidence in him.
Q. Did he ever indicate he was not satisfied with you and your
wife?
A. Never in the world; he always seemed to be very well satisfied; said he ':"anted to make his home there the balance of his life.
Q. You are now living in the big house?
A. Between 4 and 5 years.
Q. 'When and under what circumstances did you move into that
house?
A. We moved into the big house-Mr. Hayden come to me
and said : "I would like for you to move into the big
page 314 ~house so you can look after the furnace when I get it in" ;
and we moved into the kitchen and a little breakfast room
we used there. "If you come over and live in the big house the rent
will not cost you anything for the big house and you will be here to
fire the furnace when I put it in," and he put it in right away, and
we moved into the big house then and have been there four or five
years.
Q. Did you keep any boarders there?
A. He said we could bring our boarders out of the cottage and
bring them too and we could all be there together; that he did not
want to stay in the big house by himself.
Q. Did you pay up your rent until you moved into the big
·
house?
A. Paid it every month.
Q. Did you pay it directly to him?
A. Sometimes I give it to my wife to give him and sometimes I
give it to him myself.
Q. You said you had some boarders in the cottage : What
boarders?
•
A. Some girls that worked at the plant, but they stayed in the
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cottage and we would go ha.ck and forth and use the kitchen and
dining room, and they stayed over there after we moved to the big
house; they stayed over there.
Q. When you went to the .big house, did you keep any boarders?
A. Yes, sir, a few, between 5 and 6. Mr. Hayden said he would
like for. us to bring all of these over and we would be a big house
together; that ·he did not like to be in there by himself.
page 315 ~ Q. Was the old man a man that liked company or not?
A. He seemed to like company right well around him some
times; and sometimes it seemed like he did n@t care for company.
Q. Was he pleasant to have aoout the house or disagreeable?
A. Mr. Hayden was a very pleasant man at times and some
.times not so pleasant.
Q. Did you or your wife have any trouble with him?
A. No, sir, never a word, because we always tried to do whatever he asked us.
Q. Did he require extra meals or provision?
A. He wquld always ask me that he would like to have a piece
of bread and a glass of milk after he would eat his supper and I
would take him this glass of milk and piece of bread and butter
every night.
Q. What was the general condition of his health?
A. It was good. He was .an alert, spry old man to be as old as
he was. He would get out and walk two miles, up there and back
to the big dam that he had up in the woods, walk up there and
back, and some times walk clean around the place two and a half
miles or more, clean around the way he would go.
Q. Is there a walk way?
A. Just on the road and some of it is awfully rough and steep,
and you cannot get around now, because it has been washed away.
Q. Did he decline in health and strength so far as you could
see?
page 316 ~ A. I could not see any difference while he was there
. whatsoever.
Q. How did he interest himself? Was he able to read?
A. Yes, sir, get the paper every day and read it, and he would
draw an awful lot.
Q. Would he discuss what he read in the papers?
A. • Yes, sir, his discussion mostly about the war for the last
while back.
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Q. Did he have any maps up?
A. Yes, sir, one large map.
Q. What was that map?
A. Map of the foreign countries where the world war was.
Q. . Did he ever point out where the armies were?
A. He would take his cane and say right there is where they
are fighting now, on that island there. He would show me that practically every day.
Q. Did he talk about world affairs?

A.

Yes, sir.

Q. • Did he talk intelligently about them?
A. As far as I could see he could.
Q. Did you have a radio?
A. Yes, sir, he had one and- we had one. His niece, Louise, sent
him one down there and I put it up and he would listen to the news
all the time.
Q. What papers did he take?
A. Richmond paper and Staunton paper.
Q. The Richmond Dispatch?
A. Yes, sir, and the Staunton paper for a· while.
Q. Did he take any Washington paper?
page 317 ~ A. Yes, sir, Miss Louise, he wrote to them to send
him the Washington Post and they sent it to him and he
would read that, and he had a lot of books that-he would read and
draw all the ti me.
The Court:
Q. What dp you mean by drawing?
A. Plot out little lots that he would call his property, little
squares and three cornered things, and I would ask: "What are
you drawing now?" And he would say: "Just little sketches· of my
places."
·Mr. Curry:
Q. Did he plot the· map of the Florida property?
A. Yes, sir.
Q. Could he see to draw accurately as far as you could tell?
A. Yes, sir. ·
Q. Did he ever make a drawing of the property he owned at
Augusta Springs?
A. Yes, sir, he .mentioned it several times that he owned quite
a bit of property around there.
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Q. You knew what he owned : Did he ever tell you what
property he got first?
A. He told me he bought the Kunkle property years ago.
Q. Is that included in the assessment of the Pendleton property,
do you know?
A. I just do not understand about that.
Q. \Vas that conveyed to you?
A. I guess it would be.
page 318 ~ The Court: Is it a fact that the Kunkle property is a
part of the Augusta Springs property?
Mr. Curry: Yes, sir, so I understand from looking over the
record. It was bought here at an upset bid sale in 1914.
Q. Mrs. Hayden has said here that you were very rude to her
and told her to get out several times-Mr. Robertson: The question is objected to. Counsel is informing this witness as to what another witness said, which def eats the
object of segregating the witnesses.
The Court: The objection is sustained.
Mr. Curry:
Q. You heard her testify?
A. Yes, sir, and she said I had been very rude to her and
ordered her out of the house. I did not order her out of the house;
we treated her fine.
Q. What did the difference grow out of?
A. I told her that night-she come down in an awful mad spell
and said that we had stolen her deeds and kidnapped Mr. HaydenI told her: "I am sorry you think you are here with that kind of
people to steal your deeds."
Q. Did she say anything about stealing?
i>age 319~ A. Yes, sir. She said we stole her deeds, kidnapped
Mr. Hayden and took his little hand bag. I said: "I
would rather for you not to be here with us if that is the kind of.
people you think you are with." t did not order her out.
Q. Did you speak disrespectfully to her?
A. ·-No, sir.
Q. Did you make any effort to get her out of the house?
A. No, sir. She said: "I will go down in the adjoining room
beside Mr. Hayden and stay down there, so that you cannot do
anything more to ·fiim." We had never done anything to him or
her deeds either one or to his little hand grip.
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Q. How did Mr. Hayden feel towards her?
A. Mr. Hayden said:
do.not understand what is the matter
with Katherine; ·she is so mean now; I cannot understand her. Of
course, I knew she was always mean, but I did not know she was
this mean to come down and kick up all-.this trouble when we were
getting along fine without any trouble whatever."
Q. Did he give any directions about her.
A. He just told me: "I wish she would get away from here and
quit causing all this trouble; I do not want any trouble."
Q. Did you kidnap the old man?
A. He come to Staunton with me on Saturday evening to get a
hair cut and shave. He went from 'his room into another room to
get away from her.
page 320 ~ Q. How long were you in Staunton?
A. About two or three hours; just long enough to
get a few groceries and wait for him to get a hair cut and shave.
Q. Did any one else go with you?
A. My wife and Lizzie Wright.
Q. Did you keep the old man out late?
A. No, sir, I had him back home before dark and when he went
in she was sitting on the porcht and 'I said: "Why not go ahead
and talk with Mrs. Katherine Hayden?" And he said: "I am not
going to be bothered with her."
Q. Did she meet the car?
A. She come running out to the car and she said: "Jamest where
have you been?" He said: "Oh, I dontt know; just don't bother
me; don't bother me at all; let me go to my room." She started
through the house with him and come back and said: "You have
stolen my deeds and Mr. Haydens' hand bag.'' I said: "Vv e have
never had his hand bag; he did not have any; he only went to
Staunton." She said: "You are lying; you stole them deeds and
have his hand bag and these d~eds."
Q. What did he say?
A. He said: "Just shut up and let it go; it aint' nothing," and
he went on and did not pay any attention to her. I told her we had
never bothered her deeds, or never bothered his little hand bag; had
never touched a thing; that he did not have it, had only been to
Staunton to get a hair cut and shave.
page 321 ~ Q. Is that the time she claims you and your wife
kidnapped Mr. Hayden?

"I
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A. She was eating her di_nner when Mr. Hayden came out and
got in the car to come to Staunton to get a hair cut and shave.
Q. Did you see any change in his physical condition?
A. His health was in good shape.
Q. . Was he sick any time in the years he was there with you?
A. He had one bad chest cold in 1941, and Dr. Hankins
waited on him and outside of that I do not think the old gentleman
has been sick since we have been there.
Q. About how long was he sick then?
A. He had that cold probably for a week or a little better.
Q. How long did Dr. Hankins wait on him?
·
A. I don't know.
Q. Do you know how often he came to see him?
A. He would come up to see him two or three days apart.
Q. Who waited on him?
A. We waited on him; my wife waited on him in the day time
and I at night.
Q. Did you stay in the room?
A. Lying on a litt1e cot or lounge.
Q. During the whole time he was sick?
A. At night my wife made mustard plasters and I would get
up and put them on and put a. heating pad on him.
Q. Did he appreciate what you did?
A. Very much so; he seemed to.
Q. You know the issue here is about a deed he executed on the
28th of February, 1942
page 322 ~ A. Yes,' sir.
Q. When did he first say anything to you about making any conveyance?
A. He said to me--Q. Was that in 1942 or 1941?
A. That was in 1941, he said he wanted to convey us a piece of
his property and wanted me to go down and get Mr. Curry; that
he had been recommended to him by Mr. Patterson years ago, so I
come down and got Mr. Curry and took him out and made him
acquainted with Mr. Hayden, and he told him that he wanted him
to advise him about conveying u~ a- piece of his Augusta Springs
property.
Q. Were you present?
A. Yes, sir, I was in the room.
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Q.

Was anything said for you to go out?
A. Mr. Curry said: "Do you want to talk to me about that
property; Marshall better go out .." 'Mr. Hayden said: "I want
Marshall to stay in here and hear every word that is said."
Q. Did you stay?
A. Yes, sir.
Q. Do you.know whether Mr. Hayden indicated what properties
he owned?
A. He told Mr. Curry that he owned property in Florida,
Washington, in Keyser, West Virginia, and in Arlington, I believe
it was.
Q. Did he say anything about his relatives?
A. Yes, sir, he said he had four nieces and two nephews.
page 323 ~ Q. Did he make that stsatement about what property
he owned freely?
A. Yes, sir, very freely what he owned.
Q. -What did he want conveyed?
A. He wanted a piece of the Augusta Springs property conveyed to us, and Mr. Curry advised him: "Well, you ought not to
convey any of your property unless you have a survey." Mr.
Hayden said: "No need to have a surveyor because probably some
day I am going to deed them the whole thing; no need to have a
surveyor."
Q. That is, all the At~gusta Springs property?
A. Yes, sir.
Q. Was a deed prepared or not ?
A. No, sir, not at that time it was not.
Q. Did you employ Mr. Curry to go out there?
A. Mr. Hayden was the one that employed him to go.
Q. Who paid Mr. Curry?
A. Mr. Hayden· did. Mr. Curry told him he was looking to
him for his fee and Mr. Hayden seemed to think his fee was right
high as he had just advised him about the place, but he turned to
me and said: "Well, Marshall, you pay Mr. Curry the $25.00 and
I will pay you," and he did.
·
Q. When Mr. Curry was leaving, did he make any other statement?
A. Mr. Hayden said: "I will be sending for you again to do
some business for me."
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Q.

Do you know anything about him sending for me after that .
or phoning?
page 324~ A. Yes, sir, he had my wife phone down for Mr.
Curry to come out and Mr. Curry could not come and
sent Mr. Saunders.
Q. How many times was Mr. Saunders there, or do you know?
A. I never saw him but once; I was not there but just the one
time.
Q. Do you know whether your wife was there or not?
A. Yes, sir, she saw him.
Q. Were you present when this deed to you and your wife was
made?
A. Yes, sir.
Q. Have you influenced Mr. Hayden or your wife, so far as
you know, or both of you together tried to make him make this
deed?
A. No, sir, never a word said by us for him to make us a
deed for anything that he ever had.
Q. Did you interfere when he made the deed?
A. No, sir.
A. No, sir.
Q. Did you try to influence him in any way, shape or form to
make this deed ?
A. No, sir.
Q. Was Mr. Saunders representing you and your wife, or whom
was he representing?
A. He was representing, I guess, Mr. Hayden, I reckon.
Q. Who paid him?
A. Mr. Hayden paid him.
Q. Did you see him sign the deed?
A. Yes, sir.
page 325 ~ Q. Who was present when he signed it?
A. Mr. Saunders and I. I went upstairs with Mr.
Saunders and told Mr. Hayden that Mr. Saunders had come back.
Q. Did the old man read the deed?
A. Yes, sir, he read it over once and Mr. Saunders read it over
twice to him.
Q. Did he require any assistance to sign this deed?
A. No, sir, no assistance at all.
Q. When he signed it what was done with the deed?

'
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A. He Handed it to Mr. Saunders and Mr. Saunders handed it
over to me, and Mr. Hayden said: "I am glad this is all straightened
up; I aint' got to bother about it any more."
. Q. Did Mr. Saunders do anything in the world to try to influence him?
A.· No, sir.
Q. Did he make any suggestions to him?
A. No, sir.
Q. Will you describe to the Judge about Mr. Haydcns' room?
What floor it is on?
A. The second floor upstairs.
Q. How many rooms did he occupy?
A. Two rooms, a large room and another just small room.
Q. Which one did he stay _in?~ What did he have in the room
he stayed in?
A. Just had his bed, the one he slept in, a small room, and he
had his desk and these maps and a little lounge like, and his stove in
the large room and a dressing case.
page 326 ~ The Court :
Q. Why did he have the stove?
A. Because he always liked a fire because he claimed when he
was cleaning up he could burn all his trash and everything.
Q. Did he keep a fire going all the time?
A. In the winter he kept a stick of wood laying in there all the
time.
Mr. Curry:
Q. Who furnished the wood?
A. I got the wood and put it up in his room.
Q. These were two adjoining rooms, I understand.
A. Yes, sir, a door between them.
Q. Where was the bath?
A. He had a private bath his own self. It was over in the other
end of the big room, a little offset there, between two big rooms.
Q. \Vas that the room he slept in?
A. No, sir, in the small room.
Q. Where did he have his radio?
A. That ·was in his bed room, the little room.
Q. That was his sitting room?
A. He would sit in there lots, because it was warmer than the
big room. The big room would be right chilly with the one radiator.
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Q.
A.

Did he have many books?
Yes, sir, a lot laying down in the corner of the room; he
kept them piled up.
page 327 ~ Q. Did he have a book case?
A. No, sir, he had a big book case on the porch;
had them move it out there.
Q. Was there a porch on the second floor?
A. Yes, sir.
Q. How does it open from his room?
A. His room comes into the hall and you go down the hall and
then out on to the upstairs porch.
Q. Did his room open upon the porch?
A. No, sir.
Q. Did the old man spend much time reading?
A. He spent practically lots of his time. vVhat time he was not
out walking around. If it was not cold or rainy, he was generally
out walking around .
. Q. It is claimed he had fallen off and was almost starved when
he left there?
A. I could not see but very little bit of difference in Mr.
Hayden. After he had the bad chest cold, he did fall off, but no
great big lot. I could not see any great difference.
Q. During the whole time that Mr. Hayden was under your
observation, did you see any marked change in his memory?
A. No, sir~ Mr. Hayden had a wond~rful memory as long as
he stayed there. I or my wife could not see any difference whatsoever in his memory.
Q. Did he recognize people that he had known before?'
A. Yes, sir, he did.
Q. Was there anything the matter with- 11im in February,
1941?
.
page 328 ~ A. Yes, sir, a bad chest cold.
Q. In 1942, at the time he made the deedl
A. Not a thing in the world the matter to my knowing.
Q. Did he ever have any other doctor except Dr. Hankins?
A. No, sir.
Q. He was the only doctor that waited on him during the who1e
time he was there?
A. Yes, sir.
Q. The day that he left there, do you know the date of it-?

Marshall W. Cook et al v. James R. Hayden

311

iltfa-rshall W. Cook

A.

No, sir, I cannot just remember the date; it was on Tuesday;

I think it was.
.
Q. What month was it in?
A. I have forgotten what month he left there.
Q. Whom did he leave with?
A. Mrs. Katherine Hayden.
Q. Where did he take the train?
A. In Craigsville.
Q. At that time, in the summer of 1942, did the tra'.in stop at
Augusta Springs?
A. No, sir.
Q. Augusta Springs station is closer than Craigsville?
A. About 5 miles closer, but don't anything. stop there, any
fast trains, just local trains if you flag them.
·
Q. The day he left where did he take the train, Craigsville?
A. Yes, sir.
Q. Did you see him take the train?
A. Y es,sir. I took him to the train.
page 329 ~. Q. Did you help him on the train?
A. No, sir, I had to leave to go to my work.
Q. Where did you take him?
A. I took him to the waiting room in the station.
Q. Did you leave him there or wait until· the train came?
A. I sat there and talked a few minutes. I said: "I .have got to
go so as to be to- my work on time," and I went to my work.
Q. You did not go with him to the train?
A. No, sir.
'
Q. You did not see him l~ave?
A. I did not see him get in the train.
Q. When you left him there, who was with him?
A. Mrs. Katherine Hayden.
Q. When he left did he say anything about when he was coming
back?
A. He said: "I will not be gone but a couple of days, two or
three days, and I will be right back."
Q. While Mr. Hayden lived there about how often would he
go away?
A. He would go away about once a month and some times
maybe not that often and sometimes he would go a little more
than that.
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Q.

About how long would he stay away?
A. The longest when he went to Florida; stay practically a
whole week.
Q. Did you ever take him to any of his properties?
A. To Florida, Washington and Keyser, West Virginia.
Q. Keyser is in Mineral County?
A. Yes, sir.
pjage 330~ 'Q. Did you take him out to his orchard?
A. No, sir, just took him to the town and he sent me
on out to the farm.
Q. Whom did he send you out to see?
A. He sent me out to see a Mr. Varner.
Q: Who was Mr. Varner?
A. The man who lived there on the place.
Q. Was it apparently a large orchard?
A. I just saw a nedge like up on the side of the house. I did
not go out and look at it.
Q. Was it on the mountain side?
A. On the hill or mountain side.
Q. When was it that you took him to Keyser.
Q. I don't know.
Q. Did you go in an automobile?
A. Yes, sir.
·
Q. How did you go to Florida?
A. In an automobile.
Q. Did you go out on his Florida property?
A. Yes, sir.
'
Q. It is claimed in the bill that the old man presented you with
an automobile?
A. No, sir, he never did give us one.
Q. The automobile that you own now, who owns that?
A. It is in my wife's name.
Q. How did she get it? Did he give it to her?
A. No, sir, he had a car and he said he was going to get rid of
his car ; that he could not drive a car with a shift gear on
page 331 ~the wheel. I said : "What will you take for it?" He said :
"Do you want to buy it?" I said: "My wife she likes the
car and I will buy the car for her if you don't want too much for
it." He said: "Being as you want the car, I will sell it to you for
$100.00," and I give him $100.00, and we traded it on another.
#
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Q. When did that occur?
A. vVe have not had this car but one year, a little over a year
we have had it, a 1941 car.
Q. Is this the car that you traded for?
A. Yes, sir.
Q. That is in your wifes' name?
A. Yes, sir.
Q. Did he ever claim that car?
A. No, sir.
Q. What was the make of the car that you bought from him?
A. A Chevrolet coupe.
Q. Do you remember what year?
A. As well as I remember it was a 1939.
Q. Was it a comparatively new one or old?
A. It was tolerably old, but it was in very good shape.
The Court:
Q. When did you buy it from him?
A. We bought it from him in 1939.
Q. What model car was it?
A. It was a 1939 car and we bought that car in 1940, I reckon
it was.
page 332 ~Mr. Curry:
Q. Have you any idea what time m 1940 you
bought it?
A. No, sir.
Q. Can you recollect by the season of the year?
A. I think it was-I just cannot recollect that.
Q. Was the price a reasonable or unreasonable price for it?
A. I think it was a reasonable price for the car. The tires were
practically wore out, getting very smooth, but I feel like that was
very reasonable.
Q. Had the old man kept a car up to that time?
A. Yes, sir.
Q. Did he drive the car himself?
A. Yes, sir, he drove it lots.
Q. Did he drive this ·particular car that he traded you?
A. No, sir, he claimed he never could drive that with the shift
gear up on the wheel.
The Court:
Q. \i\Tho drove it for him?
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Me and my wife and boys whenever he would want us.
Do you know whom he bought the car from?
A. From Mr. Lineweaver up here.
Q. Do you know what mileage it had on it when you bought it?
A. No, sir.
Mr. Curry:
Q. Is this a farm land place or is it mountain land?
A. It is mountain land, except 13 or 14 acres you can farm, but
it is swampy, not much good land in there to .farm.
page 333 ~ Q. Were any crops ever raised on it?
A. Some soy beans.
The Court:
Q. How many acres of tillable land?
A. Around about 15 or 20 acres.
Q. Only 20 acres out of the whole 687 acres?
A. Practically that, in that one field. There is another little
field right close to the house and another field next to Moyer, and
altogether it would not go over 30 acres and the rest is mountain
or wood ground.
Mr. Curry:
Q. What would you estimate is the value of that place at the
time it was deeded to you?
A. Well, I would say $10,000.00 or $15,000.00 was a big price
for it, the condition it is in and everything.
Q. Have you got about the exact amount that Mr. Hayden
oweq you and your wife for your services and board and everything?
A. No,Iain't got the exact amount now.
Q. Did it amount to anything like the value of that property?
A. Yes, sir.
Q. Would you rather have the money or the property?
A. If he was to offer me, I believe I would take the money.
Q. For what he owes you?
A. Yes, sir.
Q. To get to Mr. Hayden's room there, is there a long flight of
steps?
A. A long flight to the first landing, a little landing,
page 334 ~then about 6 or 7 steps up to the other landing, and then
turn to the right and go to his room.
Q. Could he make those steps all right at the time he left there?
A.

Q.
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A. Yes, sir.
The Court: The recitals,in this deed. do. not say. anything about
services. It says in consideration of $10.00 and taking care of Mr.
Hayden from that time on and taking care: of his burial expenses.
That is alL
Mr. Curry:
Q. Are you and your wife willing for him to come·on,back any
time he gets ready?·
A. Any time he gets ready he can come back and stay. there.: as
long._as he wants to for that-is his home·for. his life time.
Q. When he left there, did he say,anything,about.coming bad~?
A. Yes, sir. He said: "I will not· be gone:but two. or three days
and I will be back."
page 335 ~

CROSS EXAMINATION

By Mr: Robertson:
Q. You say you are a mill wright: What is a mill wright?
A.
Q.

A man who works on machinery that breaks down.
Is he an expert mechanic?
A. Well, he would be on that type of machinery.
Q. What is your rating atthe·Fordwick Cement plant?
A. 58 cents.
Q. What is your job called?
A. Mill wright helper.
Q. Do you get more or, less money that, one of the expert
mechanics?
A. A little less than some of the rest of them.
Q. You are not rated as an expert mechanic?
A. No, sir.
Q. Have you learned the plumbing, business except by picking
it up?
A. No, sir.
Q. Have you learned the carpenter trade except by picking itup?
A. No, sir.·
Q. Have you had any special training at any trade, except working in the Fordwickplant?
A. No, sir.
Q. When you went to Mr. Hayden's property, did you own any
property of your own?
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No, sir.
Do you own any now, other than the Hayden property in
controversy ?
A. No, sir.
page 336} Q. Before you went to the Hayden property you
rented a house from Lockridge?
A. Yes, sir.
Q. You owed him the rent when you left and have never paid
it to this day?
A. I offered him the rent and he said he would not accept it
unless I paid him what he said.
Q. You have never paid him from that day to this?
A. I offered it to him and he would not take it.
Mr. Taylor: I object to that testimony. I do not see that has any
bearing on this case, his dealings with Lockridge.
The Court: Objection overruled.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
Mr. Robertson:
Q. You went to Mr. Haydens' property in 1930?
A. Yes, sir.
Q. You were recommended to Mr. Hayden by Mr. Ed Patterson?
A. Yes, sir.
Q. How long has Mr. Patterson been dead?
A. I would say 7 or 8 years; I just do not know exactly.
Q. Before Mr. Hayden bought the Pendleton property he
boarded in the home of Mr. Patterson?
A. Yes, sir, he visited the Pattersons a lot.
Q. He boarded there in the home?
page 337} A. · Yes,sir,I guess he did.
Q. He was very much devoted to Mr. Patterson's
family and they to him?
A. Yes, sir.
Q. Mr. Patterson had two daughters who are now gone?
A. Yes, sir.
Q. One is Mrs. Shackelford who lives in Hilton Village?
A. I don't know who she married. One of them was Doroth\'
and the other one I just cannot think of her name.
A.

Q.
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Q. Have you ever heard Mr. Hayden speak in terms of affection of the two Patterson daughters?
A. Yes, sir, he has spoke well of them and thought lots of
them.
Q. Mrs. Shackelford has on a number of occasions wanted to
come to see him ?
A. No, sir.
Q. Have you not discouraged her from seeing Mr. Hayden in
recent years ?
A. No, sir.
Q. Did you ever hear Mr. Hayden state in the presence of Mrs.
Shackelford that he intended his property to go to Mrs. Lawrence
Hayden and her daughter, Miss Louise Hayden?
A. No, sir.
Q. When you went to live on the Hayden property in 1930,
you went first to the cottage?
A. Yes, sir, behind the big house.
Q. And you had no written agreement with Mr. Hayden?
A. No, sir.
Q. A verbal agreement, that you and your wife were
page 338 ~going there to live in the cottage and pay him $10.00 per
month for it?
A. Yes, sir.
Q. And do all the work that was necessary on the place? Is
that right?
A. Yes, sir.
Q. And what were you going to get in return for it?
A. The only thing I ever figured on, Mr. Hayden said: "I wilJ
provide liberally for you, if you suit me and I suit you."
Q. And you stayed there on that sort of agreement?
A. Yes, sir.
Q. And you were putting out all the money to keep him going?
A. Putting out money to pay our expenses and his too.
Q. Whatever was necessary you and your wife did it over that
period of 12 years on this statement of his that if everything worked
out all right, he would treat you liberally?
A. Yes, sir.
Q. When you worked at the cement plant did they work 24
hours or two shifts?
A. 24 hours.
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Q. Did you take your turn on the graveyard shift?
A. No, sir. I only worked at night when we. had a big_ break
down.
Q. How much on an average did you work at night?
A. A very little bit at nig~t.
Q. You think your wages at the cement plant would_ be, on. an
average, $3.50 per clay?
P.a~339 ~ j\. Yes, sir.
Q. And you think the value of your senrices to. Mr.
Hayden would run about $3.50 per day?
A. Yes, sir, just mine.
Q. You value your services over this period .of 18 or 19 years
at an average of $6.75 per day.?
A. Not for Mr. Hayden.
Q. l am saying altogether to you?
A. Yes, sir.
Q. How long did you stay in the: first cottage?
A. About one month,
Q. Did you take any boarders in the first cottage?
A. We had one.
Q. Who was-that?
A. The Beveridge girl.
Q. Then you moved into the second cottage?
A. Yes, sir.
Q. How long did you stay there?
A. Until 4 or 5 years ago.
Q. How many boarders -did you keep in the second cottage.
A. We kept-4 or· 5.
Q. Four or five years ago you moved into the big house?
A. Yes, sir.
Q. And brought the boarders over with you?
A. No, sir.
Q. Now how long did the boarders stay in the cottage after yon
moved into the big house?
A. For a year, some·of them, all except one.
Q. How much board did they pay you?
page 340 ~ A. I cannot tell you exactly for my wife attended to
that.
Q. You don't know what those boarders paid in· your home?
A. No, sir.
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Q.

About how mueh did·they average, do -you know?
No, sir.
Q. Do you decline to say what was the average amount paid
by those boarders in your:home'?
A. (?n the avemge I think they would pay. about $4.00 or $4.50
per week.
·
Q. When you moved ·into the big house you took the boarders
into the big house? ·
A. Not all.
Q. How many?
A. One.
Q. Why not take them all over?
A. Mr. Hayden wanted us· to bring all uf them with us about
four years ago.
Q. How many did you bring?
A. We had five altogether.
Q. They were mostly school te~chers and girls who worked at
the Stillwater Mill?
A. Yes, sir.
~- You· had· difficulties with a "'great many of them?
A. No, sir, not that I know of.
Q. You' had diffi·eulty with Mrs. Scrogham?
A. ·No, sir, I dili not.
Q. With Miss McGehee?
A. No, sir.
Q. You had difficulty·with 'Mr. 1I:.ucc1;s, rrow teaching
page 341 ~at A.M.A.?
A. No, sir.
Q. You say Mr. Hayden ·had this ·bad ·chest ·cold in Februar.y,
1941?
A. Yes, sir.
Q. But that after he recovered about to the same physical ;and
mental condition that he was before?
A. Yes, sir.
Q. Then you say that he broached the ·-subject of conveying
the Pendleton property to you?
A. Yes, sir.
Q. Neither you nor your wife suggested it to ·him?
A. Not a bit of it.
A.
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Q. As a matter of fact you and your wife recommended Mr.
Curry to him?
A. No, sir.
Q. How did he happen to go to Mr. Curry?
A. Through Mr. Patterson, he said he knew Mr. Curry.
Q. If your Answer says you and your wife recommended Mr.
Curry to Mr. Hayden, that is a mistake?
A. Yes, sir, we did not recommend him.
Q. Had Mr. Curry represented you and your wife before this?
A. No, sir.
Q. The date of the deed is February 28, 1942?
A. Yes, sir.
Q. What had been his ·condition m October, 1941, physically
and mentally?
A. He was all right.
page 342 ~ Q. You think his physical and mental condition in
October, 1941, was just as good as his physical and mental
condition at any time that he lived with you over that period of 12
years?
A. Outside of that bad chest cold, that was all I ever knew to
be the matter with him.
Q. In October, 1941, was his physical and mental condition
about as good as at any other time during the 12 years he lived
in the home with you?
A. No, sir, I do not think so.
Q. What was· the difference?
A. He had the bad chest cold.
Q. I am not talking about the chest cold m February, 1941:
You said he practically recovered from that?
A. Yes, sir.
Q. 'What was his physical and mental condition in October,
1941?
A. It was all right.
Q. Both physically and menta1ly was it all right?
A. As far as I knew it was.
Q. You were in the home with him except when he went away
for a few days at a time.?
A. Yes, sir.
Qi He was never away over a week?
A. Only one week.
1
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Q. What was his physical and mental condition in the· lasr of
January or the first of February, 1942?
· ··
A. It v.ras very well ; as far as I knew he was all right.
Q.· What was the date that Mr. Curry came to confer
page 343 ~,,vith Mr. Hayden?
·
·
A. It was around the middle of April.
Q. What year?
A. 1941.
Q. He came at whose suggestion?
A. Mr. Hayden's.
Q. Not at yours?
Q. No deed was written that day?
A. No, sir.
Q. And the next time Mr. Curry sent Mr. Saunders?
A. Yes, sir.
Q. What day did Saunders come the first time?
A. I was not there.
Q. Approximate it as near as you can?
A. I just would not like to say because I do not know about
that.
Q. When Mr. Saunders came the first time the deed was not
written then?
A. Not that I know of.
Q. The deed was dated and signed on February 28th?
A. Yes, sir.
,
Q. Is it not a fact that Mr. Saunders came the first time and
got the information and left and wrote it and brought the deed back
on February 28th?
A. Yes, sir.
Q. The deed was actually signed on February 28, 1942?
A. Yes, sir.
Q. And was acknowledged on that date?
page 344~ A. Yes, sir.
that dav.
Q. And the Notary. filled out his certificate
..
and not some later day?
A. Yes, sir, he filled it out the day he came out.
Q. When it was all finished Mr. Hayden handed the deed to
Saunders or to you or to your wife?
A. Tome.
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Q. You had .the deed in your possession continuously thereafter?
A. :No, :sir.
Q. Where was:it?
A. In the deposit box where Mr. Hayden.asked us·to bring it.
Q. What deposit box?
A. My wife brought it in here.
Q. Was it in a bank deposit box?
A. Yes, sir.
Q. Do you mean to say you don't know what bank she had a
deposit box in?
A. She said she brought it here.
Q. Do you say you do not know the bank in Staunton where
your wife -kept a safety deposit box?
A. No, sir, I don't know.
Q. Why did you withhold the· deed from record from February
28th until July 10th?
A. That was his request~for us not'to have it:put on record until
he said so.
Q. When did you get it out of the safety deposit box?
A. 'My wife goHt-out; I dont' know.
Q. Who told her to get it out?
page 345 ~ A. Mr. Hayden told her.
Q. From the 28th of February until the 10th of July,
1942, that deed was withheld from record?
A. Yes, sir.
Q. After you put it on record on July 10th, you withdrew it
on July 17th?
A. Not that I know of.
Q. Do you 'know who withdrew it?
A. My wife did it.
Q. Do you know when?
A. I do not remember.
Q. Did you !iave any reason, other than this request from Mr.
Hayden, to withhold that ~eed from record all that time-?
A. No other reason.
Q. Don't you:know·he never made any such request?
A. Yes, sir, he has.
Q. Don't you know he never instructed you to get ·it out of the
lock box and put it on record?
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Yes, sir, he drd.
Q. Is it not true that deed was signed and acknowledged subsequently and dated back?
A .. The dat~s were never changed on it.
Q. Do you recall the first time Mrs. Lawrence Hayden went
there, when she arrived on July 3rd?
A. I was not there.
Q. You were there part of the time; she stayed from, the 3rd to
the 7th?
A. That was not the first time.
page 346 ~ Q. I am not talking about 1941. You remember when
she came there on July 3, 1942 ?
A. Yes, sir.
Q. She -stayed until the 7th, didn't she?
A. Yes, sir.
Q. And on the 4th of July you were called into Mr .. Haydens'
room to witness the deed, conveying the Pendleton property to Mrs.
Hayden?
A. No, sir.
Q. Do you deny you put your signature on that deed ?
A. Yes, sir.
A. She brought -it down there in the kitchen and asked me to
help Mr. Hayden to get this bombing insurance, and I told 'her I
would do anything I could to help him get. insurance, and she said :
"Will you sign that?" And I signed it down in the kitchen.
Q. Where did your wife sign it?
A. I dont' know.
Q. Why did you rub it out afterwards?
A. Because Mrs. Hayden acted so bad. She said she did not
want our name on it, and I said: "Where -is the other two?" She
said : "Up in Washington." She said : "I will get your names off of
them, because I do not want your names on anything of ours."
Q. Who took care of Mr. Hayden's bank account?
A. He took care of it.
Q. He kept an account in the Bank of Craigsville·?
A. Yes, sir, I would go with him.
page 347 ~ Q. You never got his statements: for him?
A. No, sir.
Q. Did you cash checks for him?
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A. No, sir, once in a while I would take and have a check
cashed for him.
Q. How were they made out?
A. Made out to him and some times when· he wanted a little
money made out to me.
Q. Large or small checks?
Q. What would be the largest of any made out to you?
A. The largest one made out to me, about $35.00 or $40.00.
Q. How many of these would there be over the period of 12
years that you were there?
A. Whenever he wanted to go away, some times he would go
to the bank and some times say to me: "Take this check and get it
for me."
Q. He never made out any checks to you in any substantial
amounts?
A. No,sir.
Q. Is your memory clear on that?
A. Yes, sir.
Q. Did Mr. Hayden ever pay you any wages at so much a
month?
A. No, sir.
Q. Did he ever pay your wife any wages at so much per
month?
A. Not that I know of.
Q. Is it your claim in this case that you have gotten no return
for what you have done for Mr. Hayden, except the deed to the
property?
page 348 ~ A. That is all I have gotten.
Q. Did you continue to pay the rent on the cottage until you
moved into the big house?
A. As long as we lived in the cottage.
Q. Who kept the money from the boarders?
A. Mywife.
Q. You never turned any of that over to Mr. Hayden?
A. No, sir.
Q. You have one son aged 20?
A. Yes, sir.
Q. Where does he work?
A. At Newport News.
Q. Did he own an automobile before he went there?
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A.
Q.
A.

Q.

An A model Ford.
Where did he buy it?
From Stokes fell ow over around the hill there.
Did he buy cars after that?
Yes, sir.
What kind?
Chevrolet.
Where did he buy it?
That place in Craigsville where lVIrs. Elliott works.
Her husband owns the business?
Yes, sir.
She is a Notary Public?
Yes, sir.
How old is your younger son?

A.

16.

Q.
A.

Q.
A.
Q.
A.

Q.
A.

Q.

A.

Q. He owns a car?
A. Yes, sir.
Q. What kind of car?
A. A model Ford. We got it for him.
Q. Where?
A. Here in Staunton somewhere.
Q. You do not know ,vhere?
A. I don't know.
Q. You helped him pay for it?
A. Yes, sir.
A. $100.00.
Q. Did Mr. Hayden give you any of the money?
A. Not a cent.
Q. How many automobiles have you and your wife got now?
A. Two Chevrolets and a Ford.
Q. How many cars have you and your wife got?
A. Two.
Q. Each one of the boys has one and that would be four?
A. Yes, sir.
Q. Four cars in a family of four?
A. Yes, sir.
Q. How ·many were bought where Mrs. Elliott is the Notary
Public?
A. It was three.
Q. How much did you pay for all three together?

page 349 ~
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A. I done forgot what I paid for the first•one that I bought;
the other one I just do not exactly know what we paid 1for it.
'
Q. ·what is the ·name of that concern?
page 350} A. The Mathews 'Motor Company. We did not buy
but two.
Q. Mrs. Elliott is a warm friend of yours ·and· of your wife?
A. No special friend.
Q. How long have you known her?
A. 19 or more years.
Q. How many automobiles have you and your wife bought
since 1930?
A. One.
Q. How much of the money did he give you to pay for that?
A. Not a penny.
Q. Have you endeavored to discourage Mr. Ed Patter-sons'
daughter, Mrs. Shackelford, from seeeing Mr. Hayden when living
in your home?
A. No, sir.
Q. Have you discouraged any ~nc else among:his friends and
acquaintances from seeing him?
A. No, sir.
Q. What household expenses did Mr. Hayden pay?
A. Nothing.
Q. He did not pay you or Mrs. Cook?
A. No, sir. ·
Q. He did not pay for his myn laundry?
A. No, sir.
Q. He did not pay any of the servants?
A. No, sir.
Q. He did not pay for any· food?
A. No, sir.
Q. He did not pay for any of the repairs?
A: Yes, sir.
page 351} Q. You were making during that time an average of
$3.50 per day at the ·cement plant?
A. Yes, sir.
Q. You were not getting paid for the ·work you did on ·the
place?
A. No, sir.
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Q. The. only cash you had. was: the $3.50. pe~ day. from the
cement plant?
'
A. Yes, sir~
Q. Your wife was not working 1out anywhere?
A. No, sir.
,
Q. She was doing: the cooking?
A. Yes, sir.
Q. How many servants had you?
A. Would. not all he there at once; three cotne every few days;
one old woman g~nerally stayed around there regularly.
( At this point Court recessed for lunch and. convened at
2:15 P. M.)
Q. Have you talked to Mr. Curry during:the lunoh,hour?
A. No, sir.
Qi Have you talked to Mr. Taylor?
A. No, sir.
·
Q. Have you. talked to your wife?
A. Yes, sir.
Q. Has your.-conversation with.your wife enabled you to refresh
your memory now as to what safety deposit box you P.Ut this
deed.in?
page 352 ~ A. No, sir, I did not ask her.
Q! You still do not know?
A. No, sir.
Q. Do you know whether: she: kept a safety deposit box in any
bank in.Staunton?
A. Not all the time.
Q. What bank do you deal with here when you .have any bank~
ing in Staunton?
A. I just do not know ; I do not. deal .at the bank.
Q. Do you keep a box at the· bank in. Craig~ville?
A. No, sir.
Q. Do you do your banking there.?·
A. No, sir.
Q. I. may. have mislead you before lunch. I think I intimated
in one of my. questions that: you .and your wife rubbed your names
off these -deeds- on.July 4th. As a matter of fact it was on July. 4th.
that you put your names on the deed-?
A. I: do .not· remember when: we put· our names on the bombing
insurance ; I did not know it. was any deeds.
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Q.

It was July 4th, whatever you put your names on?
I don't know what date.
Q. Was it not on July 12th that you rubbed your names off
the deed?
A. I don't know.
Q. I am trying to clear this up.· You put your names on the
paper on July 4th and rubbed them off on July 12th. I think I mislead you in the form of my question this morning?
page 353 ~ A. I would not like to say what day it was.
Q. You and Mrs. Cook came together to Staunton on
July 10th to record the deed ?
A. No, sir, I did not.
Q. Your wife came?
A. Yes, sir.
Q. That was the same day that Mrs. Hayden came down here
and tried to record her deed?
A. I don't know whether she came down or not.
Q. You remember the day when she was coming d~wn and you
told her she could not get the bus until 5 :00 o'clock?
A. No, sir.
Q. Do you remember your wife came about July 10th?
A. I do not remember the date.
'
Q. How did she happen to come then, instead of some other
day?
A. Because Mr. Hayden told her to.
Q. What was Mr. Hayden's physical and mental condition when
he left your home on July 14th?
A. He was in very good shape.
Q. Was he mentally all right?
A. As far as I knew he was.
Q. He was mentally all right?
A. Yes, sir.
Q. And physically all right?
A. Yes, sir.
Q. Why did you and your wife ask Dr. Hankins to come down
and tell him he was too sick to leave your home?
page 354~ A. My wife did not ask Dr. Hankins anything.
Q. Did you tell him?
A. Mr. Hayden come down and said: "Go and get the doctor to
say I am not able to go with this old woman."
A.
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Q. You thought he was all right?
A. Not a thing the matter with him. He said: "You slip down
and tell Dr. Hankins to come up here and tell me I am not able to
go." I said: "There ain't nothing the matter with you." He said:
"I don't want to go with that old woman," and I went and told
Dr. Hankins what Mr. Hayden wanted.
Q. Did you tell Dr. Hankins that you thought he wa·s well
enough to go?
A. Dr. Hankins asked me what was the matter with him, and I
said: "Not a thing the matter with him."
Q. He was just about like he had been in the previous years and
his mind was the same ?
A. Yes, sir.
Q. Then he was all right. when he got to the station and went
to get in the train?
A. As far as I know he was all right.
The Court: My recollection is that Dr. Hankins said he did not
go when he learned that Mr. Hayden had not sent for him.
Mr. Robertson: My recollection is that Dr. Hankins said
this man came up and said Mr. Hayden was not well enough
to go.
,.
page 355 ~ Q. Please write the names of James E. Scott on this
piece of paper (handing witness a tablet)?
A. r' cannot write.
Q. Why not?
A. I just cannot write very well.
Q. Just do the best you can?
A. ( Witness writes on the tablet) How does he spell his name?
Q. James E. Scott. Do you mean that you do not know how to
read and write?
A. No, not very well.
Q. How much schooling did you have?
A. To the 7th grade.
Q. What school?
A. Up here at Swoope.
The Court:
Q. Your name is signed to the answer filed in this case. Did
you sign it yourself?
A. What answer was that?
Q. The answer you made. You just said you could not write?
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A. I can write some but not.very much.
Mr. Robertson:
Q. Have.you ever signed any letter written to:James E. Scott•?
A. No, sir.
Q. Have you written any letter yourself to James E .. Scott?
A. No, sir.
page 356 ~ Q. You never· had anything to do with. the handling
of Mr. Hayden's bank account?
A; No, sir;
Q. You say there is 30 acres:o-f the Pendleton property that is
under cultivation?
A. Somewhere in the neighborhood of that that a person could
cultivate that some.
Q .. Has.thatrbeen cultivated during the 12.years you have been
there?
A. · Some and some has not;
Q. Who got the. money?
A. We both did·· feed hay and that is all we raised on that field
is hay.
Q. Did you ever1 raise anything that brought in any money crop?
A. No, sir.
..
Q. Did·you have any stock of your own on the. property?
A. Yes, sir.
Q. How much?
A. Two cows when I first went there; I have got about 6 head
of stock there now.
Q. Whatever you raised off the 30 acres you split it up about
equal?
A. Him and: I feed together.
Q. When you have sold the stock who got the money?
A. Mr. Hayden would get every penny of anything that was
sold there of his.
Q. And you would get every penny of anything that was sold
of yours?
page 357 ~ A. Yes, sir.
Q. And you had been feeding it on the feed you
raised on the· place?
A. Yes, sir, that I had raised.
Q. Did you take Mr. Hayden away from his· home and keep
him over night any time while Mrs. Lawrence Hayden was there?
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A.
Q.

No, sir.
Did he leave and stay over night at any time when she was

there?
A. No, sir.
Q. Did you take him away and keep him all day at any tim.:while she was there?
A. No, sir.
Q. Did you ever speak to him about the money that he owed
you for all the work you had done for him?
A. No, sir.
Q. You never asked him to have a definite arrangement?
A. No, sir.
Q. You never told him you needed any money?
A. No, sir.
Q. You never suggested to him a single time that he execute a
deed conveying you the Pendleton property?
A. No, sir.
Q. Have you got any records at all of your dealings with Mr.
Hayden over that period of 12 years?
A. No, sir, I have not.
Q. Has your wife?
A. I don't know; I don't think she has.
Q. Did you keep any· books of the transactions?
page 358 ~ A. No, sir.
Q. . Did your wife keep any?
A. No, sir, not that I know of.
Q. Did Mr. Hayden ever tell you that he expected to leave his
property to Mrs. Hayden and Miss Louise?
A. No, sir.
Q. He never mentioned that to you?
A. No, sir.
Q. Did you ever hear him say it to any one else?
A. No, sir, except in here that day.
Q. When this deed of February 28th was executed, did Mr.
Hayden make any statement as to why he was reserving a life
interest in the property for himself?
A. So he could have full possession of it the rest of his life.
Q. Did he tell you how much real estate he owned in Virginia?
A. No, he did not mention how much he owned.
Q. You knew he owned property in Stafford County?
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A.
: ,., .Q.
A.
Q.

Yes, sir.

And property around Arlington?'
Yes, sir.
You have stated in your answer I believe that he made the
st~.tement that he intended to convey all his Virginia property to
you and your wife?
A. At Augusta Springs.
Q. Did he ever say he was going to convey the Stafford County
property to you and your wife?.
A. No, sir.
page 359 ~ Q. Did he ever.. say he was going to convey to Mrs.
Lawrence Hayden and Miss Louise Hayden the Arlington
property?
A. No, sir.
. Q. Did he ever say he was going to convey to Mrs. Lavaence
Hayden and Miss Louise Hayden. the "vVest Virginia property?
A. No, sir.
Q.. :. You deny that Mr. Hayden ever made a present of an automobile either to you or to your wife?
A. No, sir.
Q. Did he ever make a present of any money?
A. Only at Christmas.
Q. . .How. much? .
A. Generally made me a present of $10.00 and my wife.
Q. During all of that 12 years, he never made you any substantial money payment?
A. No, sir..
Q. Never issued any checks either in your name or Mrs. Cook's
name in any substantial amount?
A. Not for our own self. He would say: "I will write you a
check and you bring it to me," and I would bring it back. He said :
""vVill you go-down. there there and bring it back to me."
Q. They were all checks for $35.00?
A. Only around there, only a few of them.
Q~ What was the biggest one?
A. I don't know, but I don't think it was over $35.00.
Q. You signed this Answer, didn't you, that the Judge asked
you about?
A.· Yes, sir.·
page 360 ~ Q. Did you read it before you signed it?
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A.

No, sir.

Q. Was it read to you before you signed it? (h~nding witness
the Answer filed by defendants) ?
A. I heard Mr. Saunders read that.
Q. That was read to you before you signed it?
A. That does not look so much like my writing.
Q. Did you sign it or not?
A. I don't think I signed it.
Q. Is it your wife's writing?
A. No, sir.
Q. Do you deny it is your wife's writing?
A. I did not sign it, that is not my writing.
Q. The certificate on that Answer says you. swore to it?
A. (No answer)
Q. Do you see that? This is the thing you signed, right here,
that you said Mr. Saunders read to you. Miss Bumgardner's certificate says you swore to it?
A. Yes, sir, at that time, if I said it, I did.
Q. If you said what?
A. That they read it to me and I said that.
Q. On page 7 of that Answer you say this:
"Mr. Curry then said to complainant: 'Mr. Hayden, you are a
very striking looking man and you seem to have seen much of the
world. Why on earth did you come here and practically bury
yourself as a recluse?' Complainant replied that he had bought these
properties in Virginia and settled here in the mountains
page 361 ~to try to get rid of a mean woman that he had been keeping for about forty years, and that he would go anywhere
to get rid of her."
Did you mean to state that Mr. Hayden had been keeping this
\ \1 oman as his mistress?
A. That is what this woman always told us that he had provided for her very liberally.
Q. Did you mean to swear that Mr. Hayden said he had been
keeping Mrs. Lawrence Hayden as his woman?
A. Not as his woman. I just meant he had been furnishing her
money just like he had told us.
Q. You did not mean to imply that she was his mistress and a
kept woman?
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A. No, not unless that there is what he said-that he had furnished an old woman plenty of money.
Q. Did Mr. Hayden tell yo uhe was keeping Mrs. Lawrence
Hayden as his woman, to live with her?
A. No, sir, he never did tell me that.
Q. Explain to the Court why you had that then put in the
Answer that you swore to?
A. Mr. Hayden told me he had been keeping Mrs. Hayden for
many years.
Q. What did you understand he meant by that?
A. That he just furnished her money as she needed it, planty
of it.
.·._( ...1.!A.I
Q. Did you ever hear about Delilah in the Bible?
A. Yes, sir.
Q. You have heard about Sampson staying with her
page 362 ~in sin, haven't you?
A. No, sir, I don't think I have.
Q. Did you ever understand Mr. Hayden to say that he was
sleeping in sin with Mrs. Lawrence Hayden?
A. No, sir.
Q. Why did you put that insinuation in your Answer?
A. I never heard that.
Q. Do you want to withdraw that as being wrong?
A. I never said Mr. Hayden had slept with Mrs. Lawrence
Hayden.
Q. I will turn to page 8 of your Answer and read from that :
"Complainant told Mr. Saunders that he had been keeping a women
for about forty years and that she wanted him to convey everything
that he had to her and that he recently had given her a check for
$8,000.00 that had been paid, but that she did not seem satisfied
and wanted ev~rything that he had conveyed to her."
Q. Yes, sir, that there is what he did.
Q. You are a grown man, 39 years old, why did you put that
language in your Answer, conveying the thought that he had been
sleeping with Mrs. Lawrence Hayden as a kept woman?
A. I did not mean it that way. Mr. Hayden just always said he
furnished her plenty of money, and he come down and had the check
in his hand, where he had given $8,000.00 to her.
Q. Did you ever believe that Mr. James R. Hayden
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page 363 ~was casting any reflections on the moral character of
Mrs. Lawrence Hayden?
A. I never did think very much about it.
Q. Do you have any thought as to what you are saying now?
You are under oath on the stand?
·
Mr. Taylor: He has already testified twice that he did not mean
to cast reflections on her character.
The Court : I think that is an outrageous charge to put in any
bill if it is not true; and I think Mr. Robertson is entirely within
his rights to try to get t9 the bottom of it.
Mr. Taylor: Mr. Robertson is the one that interprets it that way.
The Court: The Court interpreted it that way when he read the
Answer; the language is plain and unmistakable.
Mr. Taylor: It is apparent that the witness does not understand it.
Mr. Robertson:
Q. If you have done Mrs. Lawrence Hayden an injustice, here
is your opportunity to make amends: Did you ever understand from
anything that Mr. James R. Hayden ever said to you that he
intended to convey to you the thought that he was sleeping in sin
with Mrs. Lawrence Hayden as his kept woman?
page 364 ~ A. He never said to me that he was sleeping with
Mrs. Lawrence Hayden.
Q. Did you ever believe there was anything sexually wrong
between Mr. James R. Hayden and Mrs. Lawrence Hayden?
A. No: sir.
Q. I now turn to page 12 of your Answer and will read you the
following:
"Respondents further aver and say that when the sister-in-law of
the complainant in the bill mentioned came to see him in June or
July, 1942, they met in the hall of the mansion house, and she ran
up to him and threw her arms around him and greeted him with
the most endearing words of her vocabulary; and went with him to
his room, and their relations appeared to be such as might have been
with the woman he said he had been keeping
forty years."
What did you mean by that when you swore to it?
A. Well, we did not know but what that was the old woman
that he said he had furnished money to for 40 years.
Q. When she went to his room, did you mean he went to bed
with her?

for
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A.
Q.
A.
don't
Q.

No, .sir.
What did you mean?
They just went up there to talk and went to his room. I
know why they would go there, but they just went to talk.
If you did not have any reason to believe that there was anything sexually wrong between them, why did you swear to
page 365 ~that sort of stuff in three different places in your answer?
A. I never did think they was too thick in any way as
that.
Q. Do you wish to withdraw those statements. If you wish to
confer with your counsel, you have a right to do so. Do you wish
to withdraw your charges against the moral character of Mrs.
Lawrence Hayden, or do you want them to stand?
A. I just do not understand that.
Mr'. Curry: -I would just suggest that the reflections on her moral
character is withdrawn.
Mr. Robertson: ·whether ,:vithdrawn or not, I want it understood
that I am going to examine Mrs. Cook along the same line.
·The Court: If Mrs. Cook is going on the stand, I want her to
stay in the court room.
Mr. Robertson: I would like for the Sheriff to go in there ( ref erring to the room where witnesses were segregated) and see whom
she is conferring with and come back and state it into the Record.
Mr. Taylor: Mrs. Cook went out to see a Mrs. Thacker, ,,..,rho
came from Maryland to testify, and who is one of her witnesses.
Witness leaves the stand.
page 366~ Mrs. Mary Barnes Thacker, another witness of lawful
age, called on behalf of defendants, after being duly sworn, testified
as follows:
DIRECT EXAMINATION

By Mr. Taylor:
Q. Where do you live now?
A. Sparrow Point, Maryland.
Q. Where was your home before you moved to Maryland?
A. I lived here in Staunton at 1202 Stoneburner Street, with
Mrs. Cohen.
Q. Did you ever live at Augusta Springs?
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A.
Q.
A.
Q.
A.

Yes, sir.
When did you move to Augusta Springs?
In May, 1931.
Were you employed at Augusta Springs?
Yes, sir, at the Stillwater Woolen Mills.
Q. What was your employment there at the mills?
A. I was a spooler, unkinking yarn, from which it is woven into
the materials.
Q. -How long were you there?
A. May, 1931, until July, 1937.
Q. \\There did you live from 1931 to 1937?
A. I roomed and ·boarded with Mr. and Mrs. Cook at the old
Pendleton place.
Q. Did you occupy a room in what is known as the mansion
house or in the cottage?
A. In the big house, a down stairs corner room, a small room,
in the corner.
page 367 ~ Q. Who had an apartment immediately above you?
A. Mr. Hayden.
Q. Did you know Mr. Hayden in the six years you lived there?
A. Yes, sir, very well.
Q. Did you see him every day?
A. Most every day I was there.
Q. Did you talk with him? ·
A. Yes, sir, I talked to him several times. I have often talked
with him in the afternoon when I would come in from work. It
would be hot and I would sit on the front porch and talk to him
a lot.
Q. As you go into the main house from the highway, did you
li,·e on. the right side or on the left side, as you went into the hall?
A. On the left side in the hack part, on the left side, in a corner
room.
Q. The northwest corner?
A. Yes, sir.
Q. As you went in from the pike?
A. Yes, sir.'
Q. Mr. Hayden's rooms were immediately above yours?
A. Yes, sir.
Q. How long have you been at Sparrow's Point, Maryland?
A. Since October of last year, 1941.
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Q. Have you been back to Staunton and Augusta Springs since
October, 1941?
A. Yes, sir, several times.
page 368 ~ Q. Have you been to Augusta Springs since 1941?
A. Yes, sir.
Q. Have you been in the Cook-Hayden house?
A. Yes, sir, I have. I was there on April 5, 1942. · We were
down that week-end, celebrating our wedding anniversary, and I
we11t up to the Cooks on Sunday morning.
Q: That was Easter Sunday morning?
A. Yes, sir.
Q. Did you see Mr. Hayden that morning?
A. Yes, sir, I went to the house and Mrs. Cook had gone to
church, and Mr. Cook was in the kitchen, and I talked to him a few
minutes and Mr. Hayden came out through the house and into the
kitchen, and was asking about a \newspaper, and he wanted to see
the paper, and I spoke to him and he spoke to me.
Q. Did he know you?
A. Yes, sir, he always knew me.
Q. What did he call you?
A. Mary.
Q. He knew you on this Easter Sunday morning last year?
A. Yes, sir.
Q. How long had it been since you had seen him prior to that
time?
A. In October, 1941; I was there and I stayed about three days
and did some sewing for Mrs. Cook and I saw Mr. Hayden and
talked to him a good time. I saw him all three days I was there; I
saw him and talked to him; he was in and out of the house; and I
did not see him again until April, 1942.
page 369~ Q. You did not see him from October, 1941, until
Easter Sunday, in April, 1942?
A. No, sir.
Q. During the time that you lived there at the Hayden-Cook
house, was Mr. Hayden active about the place? Did he walk about,
or was he confined to his bed, or was he an invalid?
A. I think he was a very active man for his age; he walked
about the place every day; he was always out walking around and
looking about the place?
Q. Did he take an interest in the operation of the place?

'
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A. He liked to know what was going on; he liked to get out and
show his authority and let them all know he was about; he was that
type of man.
Q. What was his general conduct? \i\That did he do to pass
away the time? \i\' as he much of a reader?
A. Yes, sir, he had his own library, a lot of history books, books
of biography, and of that type. He took two different newspapers.
One was a Richmond paper and one was the Staunton paper.
Q. Did he read those papers regularly.
A. Yes, sir, he kept up with' the news of the day and often
talked of history and things he read. He was very interesting to
talk to and that was why I talked to him a lot.
Q. You yourself talked to him a lot?
Mr. Robertson: I object to Mr. Taylor's questions a. leading.
page 370 ~ The Court: The objection is overruled.
·
A. Yes, sir.
Mr. Taylor:
Q. From ·your conversations with Mr. Hayden you thought him
very interesting and you talked to him a lot?
A. Yes, sir, he was a very smart man.
Q. Did Mr. Hayden in any conversation with you, from 1931 to
1937, did he make any statement to you of what he intended to do
with the property at Augusta Springs?
A. He told me at several different times that he intended to
give it to Mr. and Mrs. Cook.
Q. Did he ever tell you that he intended to give it to Mrs.
Lawrence Hayden?
A. No, sir, he did not.
Q. Do you know Mrs. Lawrence Hayden?
A. No, sir, I have never seen her.
Q. You were there six years steadily?
A. Yes, sir.
Q. Did she ever visit there to your knowledge while you were
there?
A. No, sir.
Q. Can you recall the last time Mr. Hayden-you say he told
vou on several occasions that he intended to give this property to
the Cooks-can you recaH approximately the date of the last time
he told you that?
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A.

He told me in October. I was out there the first par( of .
October to do this sewing for Mrs. Cook, and he told me
page 371 ~that he intended to deed the property to Mr. and Mrs.
Cook.
Q. That was in 1941?
A. Yes, sir, October, 1941.
Q. You did not seee him any more until April, 1942?
A. That is right.
Q. Did you have any conversation with him at that time about
the Augusta Springs property?
A. Yes, sir, he was in the kitchen and Mr. Cook started to carry
in some wood. While he was carrying in the wood, I talked to Mr.
Hayden and told him I noticed he was repairing the·place and starting to paint some. He said yes, he had some colored men and was
going to fix the place up, and he said he had deeded it to Mr. and
Mrs. Cook, and he said he was going to give Mrs. Cook some money
to have the place fixed up.
Q. He said he was going to fix it up for them?
A. Yes, sir. I asked him at the time if he was going to continue
living there. He said he was; that it was the only place he ever
stayed that was really like home and he intended to live there.
Q. That was Easter Sunday morning that last conversation took
place?
A. Yes, sir.
Q. What was Mr. Hayden's state of health, physically and mentally, so far as you could see it, when you were there in October,
1941, and when you ,vere back there on Easter Sunday morriing, in
1942?
A. As far as I could tell there was no difference at all ; he
seemed to be a normal and healthy man, except he
page 372 ~might have lost a few pounds of weight, but very little
at that.
Q. Did Mr. Hayden's mind appear to you to be about as usual
when you were last there?
A. Yes, sir.
Q. Was he in appearance capable and did he walk about the
place unassisted ?
A. That is right he did.
Q. You lived in this household for over six years, did Mr.
Hayden wear glasses or did he not?
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··A.: He wore glasses.
Q. Did he always read with glasses?
A. Yes, sir, he did; I never saw him without glasses.
The Court:
Q. Do you mean by that all the time or just when he was
reading?
A. · He wore them all the time.
Mr. Taylor:
Q. You have testified that you lived in the big house, the
mansion house, the whole time you were at Augusta Springs?
A. Yes, sir.
·
Q. Were there any other boarders who lived in the big house?
A. They lived in the cottage, the little house to the right of the
big house as you go up the driveway.
Q. You were the only one that lived in the big house?
A. Yes, sir.
Q. Tell the Court whether or not the Cooks looked
page 373 ~after Mr. Hayden? Did he have proper food and attention, or was he neglected and what not during your stay
there?
A. During my stay there Mr. Hayden received the best of attention: He was cared for ·the best that any one could be cared for.
Mr. Cook carried the wood; saw his fire was banked at night.
Mrs. Cook bought special food for him, other than what we ate.
She saw his clothes went to the cleaners and were brought back;
attended to his laundry, and kept his room clean. She had a lady
to come in and clean it; and she was always very kind to him.
Q. Did it appear to you that they were very kind to him?
A. Yes, sir.
Q. Did Mr. Hayden appear to be satisfied and enjoy Ii fe there
with the Cooks, or did he seem to be dissatisfied?
A. He told me several different times that I talked to him that
they were better to him than any one else; that they treated him
nicely, and that was why it seemed like home and he wanted to live
there. H was very fond of Mr. and Mrs. Cook and the boys too.
Q. Did he appear to be very fond of Mr. and Mrs. Cook?
A. Yes, sir, he always spoke very well of them.
Q. You say you could notice no difference in him, other than
the loss of a few pounds, from the time you stayed there per-
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manently and the times you were·there in October, 1941, and April,
1942?
A. That is right.
Q. Mentally, he seemed to be all right : Is that correct?
A. Yes, sir, that is right.
page 374 ~ Q. And he was physically all right?
A. Yes, sir.
Q. Did you ever know Marshall Cook or Mrs. Marshall Cook
before you went to Augusta Springs to work at the mills?
A. No, sir.
Q. When you went into the Pendleton place, the first time you
ever went on the property, for what purpose did you go?
A. To get board and room.
Q. And Mr. Hayden was living there at the time?
A. Yes, sir.
Q. And the Cooks were running the house?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Robertson:
Q. Do I understand that the Cooks were running the place for
Mr. Hayden, or running their place, and Mr. Hayden was boarding
with them?
A. It was Mr. Hayden's place and they were running it for him.
Q. Do you know what he was paying them?
A. They gave him $10.00 for the rent of the cottage, and I do
not think he ever paid them anything; I never heard of it.
Q. How old are you?
A. 31.
Q. What is your husband's work?
page 375 ~ A. An electric welder.
Q. Are you working anywhere now?
A. Yes, sir.
Q. What do you do?
A. I work for the Western Electric, near Baltimore.
Q. What work do you do?
A. I drill-press operator, special parts for the government.
Q. How much board did you pay the Cooks?
A. It was around $4.50 a week, as well as I remember.
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, Q.

You are still on affectionate friendly terms with the Cooks?
Yes, sir.
Q. Was it in October, 1941, that you were there?
A. October, 1941.
Q. Did she pay for you the work you did?
A. No, sir.
Q. How long did you stay?
A. Three days.
Q. Did you pay any board?
A. No, sir.
Q. You came here to testify as a friend?
A. I came to testify.
Q. Are the Cooks paying your expenses?
A. We have no agreement as to that.
Q. Have they obligated themselves to pay you anything, either
expenses or anything else?·
A. No, sir, we have no agreement.
page 376~ Q. Have you discussed it at all?
A. Mrs. Cook told me she was going to pay my
expenses.
A.

REDIRECT EXAMINATION
Mr. Taylor:
Q. Tell the Court whether .or not you received a letter from me
asking you if you would come up here?
A. Yes, sir.
Q. Did I not send your employer a summons in order that you
could get off to come up here?
A. Yes, sir, I have the summons here.
Q. You are not related to the Cooks?
A. No, sir.
Q. You had never heard of them until you went there seeking
board?
A. That is right.
Witness leaves the stand.
page,377 ~

H. H. Saunders, another witness of lawful age, called
on behalf of the defendants, after being duly sworn, testified as follows :
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DIRECT EXAMINATION
Mr. Curry:
Q. Where do you live?
A. Fairmont, Marion County, West Virginia.
Q. How long have you lived there?
A. Since the first of June, 1942.
Q. How old are you?
A. 49.
Q. What is your occupation?
A. I am an attorney at law.
Q. How long have you been practicing law?
A. Since 1931.
Q. Are you a member of the Virginia bar?
A. Yes, sir.
Q.. For how long have you been a member of the Virginia bar?
A. Since 1931.
Q. What are you doing now?
A. I am connected with the government, examining titles for
the Federal Housing Administration.
Q. Have you any other occupation besides being a lawyer?
A. Examining land titles.
Q. Do you know anything about stenography?
A. I have been a court reporter since 1915.
Q. What, in connection with .the government, do you do
now?
·
page 378 ~ A. I am working in connection with the government
in the Federal Housing Administration program, defense
housing.
Q. Under some one?
A. Working in connection with the Charleston, West Virginia,
office of the Federal Housing Administration.
Q. What is your work along that line?
A. The examination of titles in connection with lending money
to provide defense housing.
Q. Is all of your time taken up in that way?
A. Yes, sir.
Q. Do you work out of Washington?
A. No, sir, out of Fairmont, West Virginia. It is confined
simply to the state of West Virginia nqw.
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Q.

Is your concern under the government?
A. It is not under the government, but working in connection
with the Federal Housing Administrations' office in Charleston,
West Virginia.
Q. Is that connected with the U. S. government?
A. Yes, sir.
Q. What department?
A. It is a department all its own, one of the new administra!
tions.
. . ......}
Q. In February, 1942, where were you living?
A. In Staunton.
Q. What were you doing?
A. Practicing law and court reporting.
Q: Are you acquainted with the Cooks, the defendants in this
case?
page 379 ~ A. I know them, yes, sir.
Q. Did you ever act as their attorney?
A. No, sir.
Q. When did you first learn to know them?
A. The first time I saw Mrs. Cook was on the 27th of February,
1942.
Q. At her home?
A. Yes, sir, at Augusta Springs.
Q. 'When did you see Marshall Coc;>k?
A. I had seen him before to know who he was, but I had never
spoken to him.
Q. When did you first learn·to know Mr. Hayden?
Q. On the 27th of February, 1942.
Q. How then did you happen to see him?
A. I was advised that he had sent to Staunton for a lawyer
Mr. Curry asked me to go out there, as he was unable to go, and 1
went.
Q. What did you go for?
A. To see what Mr. Hayden wanted with Mr. Curry.
Q. How did you go out?
A. I drove out in my car.
Q. Did you go out at the instance of the Cooks?
A. I went at Mr. Curry's request.
Q. That was on the 27th of February, 1942?
A. Yes, sir.
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When you went out whom did you see?
Mrs. Cook, and. some woman met· me at the door, and 1
introduced myself and asked to see Mr. Hayden.
page 380~ Q. Was that woman Mrs. Cook?
A. No, sir, not the first one. I met Mrs. Cook after l
met the woman at the door. I do not know who she was.
Q. Was she white or colored?
A. White.
Q. You met Mrs. Cook then?
A. No, sir.
Q. Had you ever met Mr. Hayden or been to his house before?
A. No, sir.
Q. Did any one take you to Mr. Hayden's room?
A. Mrs. Cook; it was on the second floor, at the back of the
youse.
Q. Did Mrs. Cook go with you to Mr. Hayden's room?
A. She did.
Q. You had never met Mr. Hayden before?
A. No, sir.
Q. Did you tell him how you had happened to. come?
A. I told him he had sent for Mr. Curry to come to see him and
Mr. Curry was unable to come.
Q. What did he say?
A. He said he had sent for Mr. Curry; that he had seen him
once before.
Q. Did you talk with him?
A. I asked him what he wanted and he said he wanted a deed
prepared.
Q. How did' he appear to be, mentally and physically, so far as
you could see?
A. I never had seen him before. He was sitting in a
page 381 ~big chair with a newspaper across his lap. He answered
the questions I asked him and it seemed to me in a very
intelligent way.
Q. .What did he tell you?
A. He said he wanted to make a deed to Mr. and Mrs. Cook
for everything he had out there, with the exception of what had
been sold off. He mentioned the piece of land he sold the Woolen
Mills. He said he wanted to reserve the church and an acre around
Q.
A.
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it for a graveyard, and the r~ght of way from the church to the
· · ·
·
··
·
road.
Q. D,!d h_e :5ee~ t_o ,know W?at pr;~pe,ty he h~d th.ere? .
A. ~~ m;ei:i~.i.<;>_ned the fact t~at he had owned some pr<;>perty
in Florid~ and some property in ~he District of Columbia.
. . Q. t>icC he say wh~f prop{;!rty h~ owned in .the District of
Columbia? ·
·· ·· ·
· · ··
··
·

A.

No, sir, except a building of som.e kind.
pi~ .~e ~~y ;whethe! _he _h~~ pia~e _a.{y" ciispos~tion of it?
A. Not the first time I saw him, no.
Q. You saw him later? .. -···· , .
A. i took notes on what he wanted .and came back to Staunton
~nd prepared a deed that night or tli~. n~it mo~n.ing~ and I showed
it to Mr. Curry.
·
···
-·- · ·
·
Q. Why did you show it to Mr. Curry?
A. Mr. Hayden r.~quested I sqow it to Mr. Curry, ~nd I ~ook
it back out there· on Saturday afterrioon, th.~ 28th.
Q. Did he give .you any description of the prop~rty?
A. On..the.day befQre I a~ked him if he had a survey
page 382 ~of the property. He said iio surv.ey w~s n;ec~ssary be.
cause he wanted them .to :have all he had there with the
e~cepti~n o,f ~hat was sc;,ld, off..
•- .
Q. Did he .seem ,to Jcnow and understand and appreciate what
he was t~~~fog abq~t?
·
··
A. As far as I could see he did.
Q. You had never seen him before?
A. No, sir.
Q. Did you see any indication of weakness of m~pd ~r memory?
A. None that appeared .to me, .no, sir.
Q. You took the deed back the next day: Did 4e kn9w you?
A. Yes, sir.
· · · · · ··
Q. What did he call you?
A. Mr. Saunders.
Q. He seemed to remember .y~ur name all .right ~nd called you
. Mr. Saundei:s?
A. Yes, sir.
Q. Did you tell him what you had done?
A. I told him I had prepared the deed and I read it to him. He
said he never signed anything that .Ile did not ·read, and he read it
himself.
··
·
Q.

I

'
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Q.
A.
Q.
A.

He took it and read it himself?
Yes, sir.
Did he take it long enough to have read it, everything in it?
I would say so. It took him some little time to read it.
Q. You had read it over to him and he said he never
page 383 ~signed anything that he did not read himself?
A. Yes, sir.
Q. What did he say?
A. After he read it and after I read it, at his request, I read
the two provisions : One about the church, and one about keeping
control of the property as long as he lived, the second time.
Q. Was anybody present?
A. Mr. Marshall Cook.
Q. Did Marshall make any suggestions?
A. Not a word.
Q. Did he say anything about making the deed?
A. Not that I heard of.
Q. For whom were you acting at the time?
A. At Mr. Curry's request, for Mr. Hayden.
Q. Who paid you?
A. Mr. Hayden paid me himself.
Q. You first read the deed over to him; then he read it over;
then he asked you to read the two provisions that you have referred
to, with reference to the church and keeping control of the property
as long as he lived?
A. Yes, sir.
Q. Did he sign the deed?
A. Yes, sir.
Q. Did he sign it in your presence?
A. Yes, sir.
,,
Q. With your pen?
A. With his own pen.
page 384 ~ Q. Was the acknowledgment taken?
A. I asked him if he acknowledged his signature to it,
and he said: "Yes, sir," and I signed the Notary's certificate.
Q. Is this the deed (handing witness Exhibit, Marked "Original
Deed," filed with Defendants' Answer), and your acknowledgment?
A. That is it.
Q. About the signature, did you aid him in any way?
A. I pointed to the place on the deed for him to sign.
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Q.

Did you put your finger there to show him where to sign it?
I just pointed to it.
Q. After he signed it and acknowledged it, who paid you for
taking the acknowledgment?
A. Mr. Hayden paid me.
Q. Did you do anything to influence him, or try to influence him
in any way, shape or form to make that deed?
A. I did not.
Q. You made no suggestion to him?
A. No, sir.
Q. And after you acknowledged it, he paid you for it?
A. He paid me for my work.
Q. How much?
A. $5.00.
Q. Did he pay you in money or by check?
A. He gave me a $5.00 bill out of his pocket.
Q. You said before that was the first time you had ever seen
Mrs. Cook?
page 385 ~ A. Yes, sir, to know who she was.
Q. And you had known Marshall?
A. I knew who he was, but I had never spoken to him.
Q. So far as you could see, how did the old man appear to be
physically?
A. He was getting up in years, but I did not notice him staggering or tottering around when he walked.
Q. When he signed his name, was that a steady hand-writing?
A. I would say so, yes; he took it very slowly.
Q. He wrote with his own pen and not yours?
A. Yes, sir.

A.

CROSS EXAMNIATION
Mr. Robertson:
Q. Where were you born and raised?
A. Sewell, Fayette County, West Virginia.
Q. When did you come to Staunton .to live?
A. · In 1913 to go to Dunsmore's, and I came back here the
22nd of August, 1929.
Q. Where were you in the mean time?

350

Supreme Court of Appeals of Virginia

H. H. Saunders
A. I left Fayette, West Virginia, where I had been working in
a law office.
Q. You came back to Staunton on August 22, 1929?
A. Yes, sir.
Q. And you lived here continuously until when?
A. February 13, 1935.
Q. Why did you leave Staunton?
A. I went to Chicago with the National Administration.
.
page 386~ Q. How many years were you in the office with Mr.
Charles Curry?
A. I studied under him 1929, 1930 and 1931.
Q. Did he teach you all you know?
A. Yes, sir.
Q. Were you a partner?
A. No, sir.
Q. Were you an employee of his?
A. No, sir.
Q. You just shared offices ·with him?
A. Yes, sir.
Q. At the time the deed was written you were sharing an office
with him?
A. Yes, sir.
Q. Did he pay you a regular salary?
A. No, sir.
Q. How much did he pay you?
A. I did his wor.k :and I ,got my office rent free.
Q. This deed whiah you .have testified about, who prepared it?
A. I prepared it.
Q. You wrote it on the typewriter, but who formulated- what
went into it?
A. I did.
Q. What was the provision about the church?
A. He wanted the church left :for the free .use of the Episcopal
faith.
Q. That was in the ,deeM
A. Yes, sir.
page 387 ~ Q. That is one of the things you ·discussed fully with
·
him?
A. One of the things I took notes on.
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Q.
A.
Q.
A.

That was one of the things you discussed with him?
Yes, sir.
What about the use of the property for his Ii f e time?
He kept control of the property as long as he lived.
Q. Did he say anything about how he was to get buried when
he died?
A. He was to be buried in this one acre of ground surrounding
the church.
Q. Did he pay you while there?
A. No, sir.
Q. When you were there on February 28th, the following day,
he did then?
A. Yes, sir.
Q. He signed it?
A. Yes, sir.
Q. You took his acknowledgment?
A. Yes, sir.
Q. You had consulted him about the deed and prepared the deed
and had him execute it and you took his acknowledgn1ent?
A. Yes, after I had Mr. Curry pass on it, I took it out and took
the acknowledgment right there.
Q. After the deed was signed and acknowledged, what was done
with it?
A. It was given to me and I just handed it to Mr. Cook.
Q. What did Mr. Hayden say?
A. "This ends it," or something of that kind.
page 388 ~ Q. Was Mrs. Cook in the room?
A, No, sir.
Q. Just Mr. Cook?
A. Yes, sir.
Q. Did he tell Mr. Cook what to do with the deed?
A. I did not hear it.
Q. Did he say anything about recording it, or not recording it?
A. It was not discussed in my presence.
Q. Did either of the Cooks say what they were going to do
with the deed?
· ·
A. I never heard either one say.
Q. Did Mr. Hayden say whereabouts in the graveyard he
wanted to be buried?
A. He said he wanted to reserve one acre around the church
where he wanted to be buried.

352

Supreme Court of Appeals of Virginia

H. H . .Saunders

Q.

When did you leave Staunton the last time?
May 1, 1942.
Q. You were not in S~aunton at any time during the month of
July, 1942?
A. No, sir.
Q. How much are you ·getting paid to come here to testify?
A. My expenses.
Q. How much are they?
A. I think the last time I was here I spent something like $13.00.
Q. You are expecting to get the same amount?
A. Yes, sir, and a little bit more.
page 389 ~ Q. How much more?
A. One more day.
Q. You are not making a per diem charge for your services?
A. No, sir.
Witness leaves the stand.
Mr. Robertson: Your Honor, if Mr. Currjr is going to confer
with Mr. Saunders, I do not think he ought to put him back on the
stand.
Mr. Taylor: \Ve do not intend to put him back on the stand now.
We may do so later.
Mr. Curry: Your Honor, we had intended to put Mrs. Cook on
the stand, and we have allowed our other witnesses to leave. Mrs.
Cook is ill and does not feel able to testify this afternoon. As it is
now 4 :00 o'clock, we are asking for an adjournment until tomorrow
mornmg.
The Court: Of course, if Mrs. Cook is ill, we cannot ask her to
testify this afternoon. However, permission was not asked for the
other witnesses to leave and they should not have left. In the future,
I ask that no witnesses who are here to testify be allowed to leave
before court adjourns.
Adjournment will be taken until tomorrow morning at 10 :00
A.

A.M.
page 390~

January 19, 1943
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MOTION
By Mr. Robertson: Complainant moves the Court to strike from
the Record and decline to consider any of the evidence of . the
witness, H. H. Saunders, for the respondents, upon the ground
that the examination in chief and the cross examination of Mr.
Saunders disclosed that everything about which he testified transpired while he was acting as counsel for Mr. Hayden and is a
privileged communication and the privilege is for the benefit of
Mr. Hayden and not for the benefit of Mr. Saunders or these
respondents; and Mr. Hayden has not waived the privilege and
counsel for him have not waived this privilege for Mr. Hayden.
The Court: The Court will defer the passing on this motion at
this time.
Mr. Curry: The defendants have a right to be heard on that
motion.
The Court: Yes, sir.
Mr. Curry: We did not disclose any confidential matters.
Roger Glover, another witness of lawful age, called on behalf of
the defendants, after being duly sworn, testified as follows:
page 391 ~

DIRECT EXAMINATION

By Mr. Taylor:
Q. ·where do you live?
A. Craigsville.
Q. What is your occupation?
A. Cashier of the Bank of Craigsville.
Q. How long have you been living at Craigsville?
A. Since 1926.
Q. How long have you been Cashier of the Bank of Craigsville?
A. Since 1927.
Q. How many employees do you have in the Bank of Craigsville?
A. Two.
Q. You do practically all of the banking business at the Bank
of Craigsville, or it is under your direct supervision?
A. Yes, sir.
Q. Do you know Mr. James R. Hayden?
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A. Yes, sir.
Q. He owns the Pendleton place?
A. Yes, sir.
Q. How long have you known Mr. Hayden?
A. Since about 1935.
Q. Did he keep a bank account at your bank?
A. Yes, sir.
Q. Was that an active checking account?
A. Yes, sir.
Q. I wish you would tell the Court whether or not Mr. Hayden
personally conducted his banking busin~ss with you from 1935
through July, 1942 ?
page 392 ~ A. Yes, sir, he did.
Q. He personally conducted his own business with
the bank?
A. All the business done through that account was done by
Mr. Hayden.
Q. Did you or not have an occasion to see and talk with Mr.
Hayden a number of times, or often, or on the average of how
often did yoQ see and talk with Mr. Hayden?
A. I think he carrie into the bank about on an average of once
a month as a rule.
Q. Some times it ,vould be more and some times it might be
less?
A. Usually about once a month. He always came in and made
his deposit, and usually at the end of the month he came and asked
for his statements.
Q. You handled through the bank a line of insura11ce, did you
not?
A. Not through the bank, personally.
Q. Did you have Mr. Hayden's account?
A. I had his automobile.
Q. Have you also been to the Pendleton place to see Mr.
Hayden on business?
A. Yes, sir, several times.
Q. I wish you would tell the Court whether or not Mr. Hayden
appeared to you as being a sick man, mentally or physically, at any
time that you were doing business with him, from 1935 through
1942?
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A. I never saw him that I thought he was very sick physically
and never mentalty.
Q. Did his mind appear to be acthre, and was he
page 393 ~capable in your judgment of transacting his owti business?
A. Absolutely.
Q. Did he· or not discuss ·with you the times and business conditions and what not?
A. Yes, sir, on several occasions.
Q. Just give the Court an idea about his general conversations
with you in the channels that his mind was running?
A. He would talk about conditions, taxes, about his property
in Florida and conditions there, and such things as that.
Q. Did he discuss with you other properties he owned, other
than the Pendleton property, and taxes and ~onditions of the
country generally ?
A. Yes, sir.
The Court:
Q. What the Court is particularly interested in is from October,
1941, through July, 1942.
A. I saw Mr. Hayden quite frequently during that period. of
time, and I never saw anything the matter with him mentally. He
always signed his own checks and would come to the bank and get
the money; and he would often tell me he was going to Florida or
.somewhere else, and I had no reason to suspect or think there was
anything wrong.
Mr. Taylor:
Q. When was the last time you saw him?
A. l saw Mr. Hayden a month or two ago. He can1e
page 394 ~there frotn Washington and came to the bank.
Q. · Did he come there on business at that time?
A. He came there with a lady and asked me to make a complete
statement of his bank account from July, 1941, up to the present
time, I believe it was.
Q. That was a couple of months ago?
A. Along in September or 9ctober; I jt:1st do not remember the
date.
Q. Do you recall the time that you saw him prior to that visit a
·
couple of months ago ?
A. I believe it was a day or two before he le£ t for Washington
- I believe so.
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Where did you see him on that occasion?
He came to the bank.
On business?
Yes, sir.
Q. What ,ivas his condition then?
A. Just as usual; I did not see any difference.
Q. Did you notice any change, when he came back a month or
so ago?
A. I did not think he looked as well physically. He looked
rather pale to me from what he had looked.
Q. That was when he came out to Craigsville a month or so
ago with a lady?
A. Yes, sir.
Q. Do you have a statement of Mr. Hayden's bank account
with you?
A. Yes, sir (handing counsel a file of papers).
page 395 ~ Q. This is the banks' record?
A. That is right.
Q. \Vill you show that statement to the Court?
A. If the Court cares to see it.
Q. I wish to file this statemei:it as defendants' Exhibit No. A,
with the right to withdraw it, as it is the banks' record.
Mr. Robertson: If that is done a copy of it must be made for
the Record.
The Court: If you propose to introduce it let Mr. Robertson
look at it first.
Mr. Taylor: That is what I asked Mr. Robertson in chambers,
if he would permit this statement to be filed. If he will not, I am
going to have a subpoena duses tecum issued requiring the filing
of it.
Mr. Robertson: We have no objection to its introduction, but
we suggest, if it is to be withdrawn, that a photostatic copy shoul<l
be made of it.
The Court: If the statement is withdrawn, the defendants will
have to have a photostatic copy made of the statement.
Mr. Taylor:
Q. I wish you would tell the Court for the sake of the Record
when the account of Mr. James R. Hayden was started with th_e
Bank of Craigsville?
page 396~ A. July 15, 1935.
Q.
A.
Q.
A.
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Q. Was this account a purely checking account, or
did he have more than one account with the bank?
A. Only one and this was a checking account.
Q. Was that an active checking account?
A. Yes, sir.
Q. Has that account been closed?
A. Not entirely, no.
Q. What was the last date that a check was drawn on that
account?
A. The last check was paid on September 16, 1942.
Q. What was the amount of that check?
A. $3500.00.
Q. To whom was that check paid?
A. Katherine Hayden.
Q. I hand you a check and ask you if that is the last check
that was paid on the account of Jamcs R. Hayden?
A. Yes, sir.
Q. This is a check, dated September 14, 1942, payable to
Katherine Hayden, in the amount of $3500.00. I wish to introduce this check in evidence and have marked it Defendants' Exhibit
No. B.
Attached to that check and a post office. receipt, I find a letter
addressed to you. I have. marked this letter Defendants' Exhibit
No. C., and I will ask you kindly to read that letter to the
Court?
page 397 ~ A. (reading)
"DEFENDANTS' EXHIBIT NO. C
Mrs. Lawrence Hayden
2220 Twentieth Street, N. W.
Washington, D. C.
Aug. 24-1942
Mr. R. A. Glover,
Cashier,
The Craigsville Bank, Inc.
Dear SirMr. J. R. Hayden asked me to write you. If you would do him a
favor by sending him to this address an itemized Statementsince October 1st, 1941-of his deposits and withdrawals up to
July 23, 1942-inclusive.
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The Hamilton Natl. Bank, Wash. D. C. has given him such
information to Aug. 1st, 1942, on same items.
Thanking you for sending Bal.
I remairt,
Sincerely,
J. R. HAYDEN.
P. S. I will pay you for your trouble.
Send bill.
J. R .HAYDEN."
Q. ls the letter itself written in the hand-writing of J. R.
Hayden?
A. It does not appear to be.
Q. Is the postscript in his hand-writing?
A. No, sir.
The Court:
Q. Is the signature in his hand-writing?
A. Yes, sir.
page 398 ~Mr. Taylor:
Q. The signature to the postscript is not in his handwriting?
A. No, sir.
Q. Did you comply with that request and forward Mr. Hayden's
statement to him.
A. No, sir, I did not reply to that request. I received a letter
that I do not have that was addressed to Mr. Johnson, who is
the president of the bank, asking for a statement of the account,
which was prior to this letter., but I do not remember the date.
asking for a statement and the cancelled checks to be forwarded to
him at Washington.
Q. Did you send the statements and the cancelled checks to Mr.
Hayden at Washington?
A. I registered them and asked for a re~urn receipt, and that i~
what_that is (handing paper to counsel).
Q. You received a return receipt from Vv ashington, and that
is signed by whom?
A. James R. Hayden.
.
Q. Does that appear to be in the hand-writing of Mr. Hayden?
A. Yes, sir.
Q. I wish to file this Return Receipt from the Post Office, and
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have marked it Defendants' Exhibit No. D. What period of tim~
did the statement cover?
A. I sent the statement and vouchers on August IQ, 1942, and
then I received a 'letter after that, asking for a copy of the complete
bank record.
page 399 ~The Court :
Q. What period of time was covered in the statement you sent?
A. July 16th to August 15, 1942.
Q. That is what this registered receipt (Defendants' Exhibit
No. D) shows and what it covered?
A. Yes, sir, that was the only statement I :i;nailed him to Washington. The writing of the letter was not in his hand-writing, a,nd
I registered the statement.
Mr. Taylor:
Q. Had he prior to that time -received his statements from the
bank?
A. Yes, sir.
Q. That ,was the only s\tatement he had not received for that
period of time?
A. That was the only statement that had not been delivered.
Q. You were familiar with Mr. Hayden's hand-writing, were
you not?
, A. Yes, sir, I think so.
Q. I hand you here an Answer, with an original.deed attached.
and ask you to look at· that signature to the deed and tell the Court
whether or not that is Mr. Hayden~s signature?
A. Yes, sir, I would say it is.
The Court:
Q. Was it your practice to give M-r. Hayden his cancelled
checks in person?
page 400 ~ A. Not always, but usually.
Q. Did you deliver to him in person all the vouchers
co\'ering the period of October 1, 1941, through July 22, 1942?
A. I could not say that I did. He would some times send to
the bank for these things and I would send them to him in a sealed
envelope.
Mr. Taylor:
Q. I hand you an upset bid petition, -made on the 21st day of
September, 1914, and ask you to look at·the signature of that up-
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set bid petition and tell the Court \vhether or not you notice any
material difference in the handwriting of Mr. Hayden?
. The Court: You are now comparing a signature made in 1914
and the signature on the Cook deed?
Mr. Taylor: Yes, sir, as to whether or not there is any material
change in the hand-writing.
.
A. This is a little smoother (referring to the signature on the
upset bid petition), but I should say the form is about the same.
Q. I hand you the check made by Mr. Hayden on September
14, 1942, (Defendants' Exhi'bit No. B), and the deed made to
the Cooks on February 28, 1942, and ask you whether or not there
are any obviously material differences?
page 401 ~ A. Some difference in the smoothness, but the form
is about the same.
Q. I wish to file this upset bid petition, and have marked it
Defendants' Exhibit No. E, but ask permission to withdraw it, as
it is part of the Court file, and to have a certified copy substituted
for this Record.
Q. Yott testified, I believe, that the last check that was paid
on the Hayden account was this check that was introduced for
$3500.00, payable to Mrs. Katherine Hayden: Tell the Court the
balance remaining in that account?
A. $118.14.
Q. There has been nothing paid on it since September 14, 1942?
A. No, sir.
CROSS EXAMINATION

By Mr. Robertson:
Q. The statement of Mr. Hayden's account, which you have
introduced (Defendants' Exhibit No. A) covers his entire account
with your, bank from the time he opened it down to the pres.ent
moment: Has the bank any cancelled checks in its possession today, other than the check introduced in evidence?
A. No, sir.
Q. As I understand it sometimes Mr. Hayden would come to
the bank and get his statements and cancelled checks?
A. Yes, sir.
Q. And sometimes they were sent to him?
page 402 ~ A. Yes, sir.
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Q. · Sometimes they were sent by mail?
I do not make a habit of mailing statements.
Q. Whom did you send them by?
A. Mrs. Marshall Cooke.
Q. She would come and get them and you would deliver them
to her in a sealed envelope and she would take them away?
A. Yes, sir.
Q. And you don't know what happened to them after that?
A. No, sir.
Q. Did you have a written authorization or a verbal authorization to give them to her?
A. Yes, sir.
Q. Did you have a verbal authorization?
A. Yes, sir.
Q. Is your bank in the habit of doing that?
A. Yes, sir.
Q. What about this letter to Mr. Johnson that you spoke of?
A. It was asking for a statement of his account.
Q. It was written by whom?
A. Mrs. Katherine Hayden.
Q. Have you got that original letter to the bank?
A. No, sir.
Q. Where is it?
A. I don't know whether Mr. Johnson has it or not.
Q. Is it in the files of the bank?
A. I don't know.
Q. Have you searched your files?
page 403 ~ A. No, sir.
Q. I will ask you to search your files for it and bring
it to Court.
Have you got the carbon copy of the letter you wrote?
A. I did not write any letter.
Q. What did you send?
A. The bank statement with one cancelled check. That was
not a cancelled check and' I returned it.
· · Q. What do you mean by that?
. A. It was a check drawn on a bank in Florida by Mr. Hayden
and it was returned unpaid.
Q. Why?
A. The account was closed.
A.
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Q. .Your accoui:it?
A. No, the account the check was drawn on.
Q. Was that the. only thing y9u sent him?
A. Yes, sir, because I gave him a statemen_t before he left and
he had. not written any checks in between.
Q.. And you sent .that statement without any letter?
A.. Yes, sir.
Q. Do you know \yhe~her Mr. Johnson wrote any letter·?
A. No, sir.
Q. Do you know or do you mean to say he did not?
A. He did not write any letter.
Q. What was the date of that?
A. That was Aug~st 10, 1942 that the statement was sent to
him.
Q. Did you write him any letter ~ft~r that?
A. No, sir.
page 404 ~ Q. Not at all?
A. No, _sir.
Q. Did you search your files ·to find out ;whether you wrote
him any letter or not?
A. No, sir.
Q. Have you any files on this account at the ~a~~ that you
have not brought with you?
A. No, ~ir.
Q. You have got here every .recor_d that your b~~k has on this
account?
A. So far as I \mp:w.
Q. Have you got any correspondence that covers the account?
A. There is no correspondence on ~J'le account, except what was
received from Washington.
Q. Dqes tqe <lat~ that you have brought here today constitute
everything you have got in writing app~r~ai~1ing to this account,
as far as the account is concerned?
·
A. Yes, sir.
Q. I hand you a letter, dated August 15, 1942, at Craigsville,
Virginia, addressed to J. R. Hayden, 2220 Twentieth St., N. W.,
Wa~hington, D. C., and signed by you, and ask you what is your
explanation of that letter?
A. There is no explanation of it.
Q. I offer that letter in evidence and ask that it be marked
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Complainant's Exhibit No. 17, and I will read it into the record:
"Dear Mr. Hayden:
We enclose herewith your statement of your account
page 405 ~to August 15, 1942, as per your request by' letter of recent date. All vouchers with statements up to and
including July 23, 1942, have been delivered to your home at Au"
gusta Springs, Va.
Yours very truly,
The Bank of Craigsville, Inc.
C. A. Glover, Cashier."
Q. You wrote that letter?
A. Yes, sir.
Q. You kept a carbon copy of it?
A. I guess so.
Q. Wh)~ did you say a moment ago no such letter had been
written?
A. I did not say that.
Q. What did you say?
A. I had forgotten about it.
Q. That says all vouchers with statements up to and including
July 23, 1942, have been delivered to your home at Augusta
Springs?
A. Yes, sir.
Q. Was the statement you enclosed with the letter of August
15, 1942, correct?
A. So far as I know it compares with the record.
Q. When Mr. Hayden came to the bank in September or October, 1942, and asked for the vouchers that the bank had why did
you not turn them over to him?
A. When?
Q. I understood you to testify the last time Mr. Hayden wa~
at the bank was in September or October?
A. Some time in the fall.
page 406 ~ Q. And he asked for the vouchers then?
A. He asked me to make a complete statement of
this account.
Q. Did you do it?
A. No, sir.
Q. Why not?
A. That is a little out of my line.
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Q.

A.

Why?
. ..
.
To make a complete statement of this thing from)935 to

1942.

Q.

You are the active officer w·ho stays at the bank in charge

of it?

A.
Q.

Yes, sir.

You declined to furnish it to him because you did not want
to make it?
, ·
A. I just do not have time to do that sort of thing.
Q. That is an important account in your bank?
A. A very good account.
Q. Yet, you did not have time to furnish that customer the
statement that he requested?
A. I did not feel it was my duty to go back and make a copy
of all that account.
Q. Look over that statement of August 1, 1942, and see what
was the credit in the account?
A. $3,618.14.
Q. Look at August 15, 1942 and see what it is?
A. That is the same thing, no change up to September.
Q. This statement, which I will now file, marked Complainant's Exhibit No. 18, shows a balance of how much?
page 407 ~ A. $3,618.14.
Q. On what date?
A. August 15, 1942.
Q. 'fhat is the same balance, as of August 10th?
A. Yes, sir.
Q. When Mr. Hayden came to the bank in September or October, 1942, did he get out of the automobile and come into the
building.
A. He came into the bank.
Q. You talked to him?
A. Yes, sir.
Q. The last time you had seen him prior to that was in January, 1942?
A. No, sir, I had seen Mr. Hayden on several occasions in
1942.
Q. \Vhen was the last time you had seen him prior to the time
he came in late September or October?
A. Shortly before he left.
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Q.

When?
For Washington.
Do you know Mr. Russell Cover?
Yes, sir.
Q. Do you remember him coming into the bank and talking to
you in December, 1942?
A. I do not remember the date. I should say something like
a month ago, I believe :J\fr. Cover and you were in the bank.
Q. Do you remember telling Mr. Cover the last time you had,
seen Mr. Hayden, prior to his coming to the bank .
page 408 Hn September or October, was in January, 1942?
A. No, sir.
Q. Do you deny telling him that?
A. I do not think I did.
Q. When was the last time you saw Mr. Hayden before Sep·
tember or October, 1942?
A. Along in the middle of the summer.
Q. Did you see him once in the summer or more than once?
A. Several times.
Q. Give me the approximate dates as near as you can?
A. I don't know; I did not keep any dates.
Q. Do you know Mr. and Mrs. Marshall Cook?
A.. Yes, sir.
Q. How long have you known them?
A. I have not known them very well at all; I do not know
them very well now, except by business contact.
Q. Does Mr. Marshall Cook keep an account at your bank?
A. No, sir.
Q. Does Mrs. Marshall Cook keep an account there?
A. A small checking account.
Q. How long has she carried an account?
A. That account has not been there very long.
• Q. How long?
A. 6 or 8 months.
Q. We want that account.
.
The Court: Mr. Glover, you will have to bring that account into
the Court.
page 409 ~ Mr. Robertson:
Q. Does your bank rent safety deposit boxes?
A. \Ve have a few, but none rented.
A.
Q.
A.

366

Supreme Court of Appeals of Virginia

Roger Glover

Q. Does either Mr. or Mrs. Cook keep anything in the safety
deposit boxes of your bank?
A. No, sir.
Q. Do you know whether Mr. and Mrs. Cook keep an account
at any bany in Staunton?
A. I don't know.
Q. You have stated that some times you have delivered these
bank statements an.cl cancelled checks for the Hayden account to
Mrs. Marshall Cook?
A. Yes, sir.
Q. Did you ever deliver any to Mr. Marshall Cook?
A. No, sir.
Q. Did you ever send any of the statements by either of the
Cook boys?
A. No, sir.
l{EDIRECT EXAlVIINATION
By Mr. Taylor:
Q. Mr. Cover was up there with Mr. Robertson?
Mr. Robertson: I have very studiously avoided putting myself
1
int9 this interview, because I do not want to put myself in the
position of testifying in the case. There is a decision of the Court
of Appeals stating it is improper to say Mr. so and .so
page 410 ~was there; didn't you tell him so and so. I am avoiding
putting myself in that position, because I do not want
to testify.
Mr. Taylor: I cannot agree with Mr. Robertson. It was his
duty to show who was there and when it happened and what time
it happened and the circumstances surrounding Mr. Cover's visit
there.
Mr. Robertson: All of. which I am going to show by Mr. Cover.
The Court: Counsel ought not to inject themselves into cases
as counsel and witness. That is the correct rule. There is no
harm in stating that Mr. Robertson was there.
Mr. Taylor: I ·w·ant to know who was there with Mr. Cover and
whether Mr. Glover was questioned about this case by Mr. Cover
or any other party who was there with him.
The Court : Counsel have the right to interview witnesses on both
sides.
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Mr. Taylor:
Q. Ho,\r many times was Mr. Cover at your bank to see you?
A. Once.
Q. Who was with him?
A. That gentleman sitting there ( indicating Mr. Robertson).
Q. Did Mr. Robertson question you as to Mr. Hayden's mental
condition?
A. Yes, sir.
page 411 ~ Q. Did you tell Mr. Robertson the same thing that
you have told the Court here today?
A. So far as I know.
Q. Then Mr. Robertson left?
A. Yes, sir.
Q. B.ecause you told him that Mr. Hayden was all right?
Mr. Robertson: If counsel continues this line. of examination
Jjefore this case ends, I will ask the Court to permit me to testify
to discredit this testimony. Counsel cannot gag my mouth in this
manner.
The Court: Mr. Taylor, I think you have needlessly injected
Mr. Robertson into this.
Mr. Taylor: I want the record to show that Mr. Robertson was
there with Mr. Cover, which this witness has testified; that he examined him along the same line of examination and he told Mr.
Robertson the same thing. That is all I want.
··The Court: I do not. think you have a correct view of counsel
and an adverse witness on the other side. The canons of the Virginia Bar Association, the Integrate Bar Association and the American Bar Association, and the ruling of the Court of Appeals have
condemned counsel taking the stand and testifying in a case when
acting as counsel. Counsel have the right to interpage 412 ~view witnesses. The very purpose of-having somebody
with them is for that person to be present and to be a
·witness. It is not right to inject counsel into the case to such an
extent that he feels it necessary to ask the Court if he can take
the stand to testify.
' Mr. Taylor: I am no trying to inject Mr. Robertson into the case,
but Mr. Robertson has started to lay a foundation to impeach this
'witness. Mr. Robertson was the first man who discussed this case,
and I have never seen Mr. Glover and talked to him about the
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case. I called him on the phone and told him to bring the records
'with him.
The Court: Mr. Robertson went in a proper way with Mr. Cover:
Mr. Robertson interviewed :Mr. Glover in the presence of Mr.
·cover, and he can use Mr. Cover.
Mr. Taylor: Does your Honor rule that the testimony would go
out; that Mr. Glover told Mr. Robertson the same thing?
The Court: You cannot get it out by ruling it out. It will have
'to stand as it is at the present time.
Mr. Taylor:
Q. Did I ever discuss the case with you, ask you what you
knew about it?
A. No, sir.
' Q. Did Mr. Curry ever discuss it with you?
A.· I never met Mr. Curry until this morning.
page 413 ~ The Court: May I ask you, in view of what you said,
is it your purpose to have Mr. Glover identify these
papers right now and stop there?
Mr. Taylor: Yes, sir. I might explain that Mr. Glover did not
understand me; that there is another little account up there that he
did not get. This is an account that he brought, earmarked, Mrs.
Cook-·Ha)~clen Account, and tihe ot'her account is her little personal
account. That is not clown here; that little account was never over
$150.00.
The Court : As I understand it, what the Court has agreed should
be done is this: Mr. Glover is to take the stand again and the bank
statement and cancelled checks are to be handed to him and he is
to identify them, if he can, and then Mr. Taylor will put Mrs.
Cook on the stand and examine her, and we may have to call Mr.
Glover back.
Mr. Cochran: \Ve will want that other statement and cancelled
checks.
Mr. Taylor. to Mr. Glover:
Q. Mr. Glover, I hand you a statement issued by the Bank
of Craigsville on September 30, 1942, covering deposits and withdrawals marked clef enclants' exHibit No. F. The statement shm, s
the account was opened on July 12, 1942, and the last payment
was made on January 11, 1943 ; and I ask you to tell the Court
· whether or not that is an official statement ·of
page 414 ~the Bank of Craigsville, and in whose name it is made?
1
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A.

Yes, sir, that is the Bank of Craigsville statement

in the name of Mrs. Marshall Cook.
Q. When was that account opened?
A.

June 12, 1942.

Q. What was the last amount paid, and on what date?
A.
Q.

$8.40 and the date is January 11, 1943.
Do you also have the cancelled vouchers of that account?
A. All except three.
Q. I believe since you handed me that statement, while we were
in recess, you checked it to sec if all the vouchers were there?
A. That is correct.
Q. Tell the Court .the amount of the vouchers that appear to
be missing at this time?
A.· July 15th, $2.55,
September 19th, $10.00.
June 29, $5.50.
. Q. In other words, approximately $17.00 of vouchers are not
with that statement?
; A. $18.05.
Q. At the time that this account was opened what was the
amount deposited?
A. The first deposit and the only one was $1000.00.
Q. That was on June 12, 1942?,
A. Yes, sir.
Q. That is the only deposit that was ever made on that account?
A. That is correct.
page 415 ~ Q. What is the balance of that account today?
A. $176.26, as of January 11, 1943.
Q. And the vouchers are all here, with the exception of $18.05?
A. Yes, sir.
Q. Did you take this deposit into the bank personally on June
12, 1942?
A. Yes, sir.
Q. Were you told for what purpose that deposit was made?
Mr Robertson: The question is objected to; that is asking· for
hearsay testimony in the absence of Mr Hayden, and it would
also be sel £-serving I think it is admissible Mrs Cook is here and
can testify as to what it all was.
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Mr. Taylor: I think it is proper, although it is a little ahead of
time.
The Court: I did not expect you to examine Mr. Glover, other
than to identify the account. We will get into confusion, and I
think it is better to follow the usual procedure.
RECROSS EXAMINATION
By Mr. Robertson:
Q. Does that statement cover the entire period during which
that account was carried in your bank, from the time it was opened
until the present day?
A. Yes, sir, except the three checks.
page 416 ~ Q. That covers everything drawn against that account
except the three checks?
A. Yes, sir.
Q. You have not received those three checks to date?
A. They have been paid and returned to Mrs. Cook.
Q. You say Mrs. Cook carries another account at your bank?
A. A very small account.
Q. Will you prepare a statement of that account and bring that
statement and all the cancelled vouchers in the possession of the
bank with you when you return to testify? ·
A. Yes, sir, I will be glad to do that if I have to return; and, if
not, I will send it.
Q. When you bring that data, will you search the bank files and.
bring all the written data you have with Mr. Hayden and with
Mrs. Cook?
A. I will.
Q. Did either Mr. or Mrs. Cook carry any other account with
your bank than this account, the statement of which has already
been introduced ( Defendants' Exhibit No. F), and the other
account of Mrs. Cook which will be intr'oduced?
A. No, sir.
Q. Did Mr. Hayden carry any other account with the bank than
the one, a statement of which has been introduced ( Defendants'
Exhibit No. A)?

A.

N~~~

Q.

Did the Cooks carry any kind of insurance with you?

.
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A. Yes, sir, they carry insurance that Mr. Hayden
page 417 ~had, which was transferred from his car to hers.
·
Q. Do they carry any insurance on the buildings or
personal property ?
A. No, sir.
Q. Do you carry any insurance on any other property of the
Cooks, except the one you have just mentioned?
A. I have a liability policy on the car of the son.
Q. Do you know when you transferred that policy on the
Cook car?
A. It was about December 1, 1941, if I remember correctly.
The Court: The Court understands that Mr. Glover is to return
tomorrow with these additional statements and vouchers.

RE-DIRECT EXAMINATION
Mr. Taylor:
Q. Mr. Glover, I hand you the statement that has been introduced as the bank statement of James R. Hayden, Defendants'
Exhibit No. A: \Vill you tell the Court whether-or not that has been
an active and large account with the Craigsville Bank?
Q. Well, it is here for itself,° and it does not show any balance
much over $300.00 until 1940. On August 31, 1940, the balance was
$180.00; September 3rd, a $500.00 deposit, and it dwindled to $5.91.
On December 4, 1940, there was a deposit of $3,000, which was
one of the largest deposits in it, and since that time, it has carried
a good balance, probably averaging $2500.00. ·
Witness leaves the stand.
page 418 ~

Mrs. Tishie B. Huffman, another witness of lawful age,
called on behal £ of the Defendants, after being duly
sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. I live at Augusta Springs; I was raised at Mt. Solon.
Q. What was your maiden name?
A. Tishie B. Huffard.
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Q.
A.
Q.
A.
Q.
A.

Do you live near the Pendleton place, the Hayden place?
About a mile.
How long have you lived at Augusta Springs?
I have been there for 37 years.
Do you know Mr. James R. Hayden?
Yes, sir.
Q. I wish you would tell the Court whether or not you worked
and stayed at the Hayden-Pendleton place, during the last 10 years?
A. Yes, sir.
Q. How long have you worked there?
A. Back and forward over there for the last 12 years.
Q. Do you know the Cook family?
.. A. Yes, sir, I know Mr. and Mrs. Cook, I nursed her when her
youngest boy was born.
Q. Were you ever at the Hayden home in 1940, 1941 and 1942?
A. .Yes, sir, I was back and forwards over there.
Q. Were you there pretty regularly?
A. I was there almost every day for the last two years, back
and forwards, in that home.
page 419 ~ Q. Who employed you over there? Whom did you
work for?
A. For Mrs. Cook
Q. What v\7ere your duties there?
A. I cleaned up the boarders' rooms·; made up the beds and
dusted and cleaned up.
Q. Was Mr. Hayden there during the last two years?
A. Yes, sir.
Q. Did you see the old gentleman about the premises every day?
A. Yes, sir, back and forwards, going to the barns and the wood
shed and walking around, and heaps of times I met him at the end
of the lane, ,vallfo1g out in the morning.
Q. Is that the lane that goes to the highway?
A. Yes, sir, the driveway.
Q. That is quite a good distance out there?
A. Yes, sir, it did not make no difference how cold it was, he
\vould be out there walking, spry as could be. He always knew me
and would say, "Good morning, Mrs. Huffman."
Q. Has he been sick up there in 1942 at all, in the winter of
1942?
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A. He was sick there some time winter before last, not sick last
winter, not a day.
Q. Did you ever notice that Mr. Hayden was mentally sick?
That is, he did not know what he was about ; that he appeared out
of his mind in any respect?
A. I never seen him do anything out of the way, no way, shape
or form.
Q. Did he read the newspapers?
page 420} A. Yes, sir, picked up the papers on the kitchen
cabinet; always he knowed the day and always knowed
the time of day; looked at the clock.
Q. There was nothing about his conduct from October, 1941, to
June, 1942, that indicated to you that there was anything wrong
with him at all?
A. No, indeed. He come through the house, walk through all
the rooms, come into the dining room.
Q. Did he wear glasses?·
A. Yes, sir, I never seen him without glasses on.
Q. Did he seem to be interested in what was going on in the
world and on the place ?
A. Yes, sir, he was proud when they were painting up; the
colored men that was there painting and fixing everything. He said
that would be Mr.· Cook's; that he had already deeded Mr. Cook
his home.
Q. You heard him say that?
A. Yes, sir, in March. In March he told me that and he told
me several times· before that he was going to deed the place, and
another thing he said, he said he was going-so Mr. Cook would
not have to go to the war-to deed Marshall that place and keep
him out of the war.
Q. He was talking about the war and said he was going to deed
that place to Marshall and that would keep him out of the war?
A. Yes, sir.
Q. Did he talk about the war considerably?
A. I said: "That was is terrible." I had a paper in my
page 421 }hands. I was reading it, and I said "That is awful." He
·
said: "I don't think Marshall will have to go to the war
for I have deeded him this place."
- ·Q. · \Vas he all right mentally and physically at the time he told
you that?
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A. He was sitting there eating breakfast unconcerned. He
happened to look around and seen me reading the paper. He said:
"I don't think Marshall will have to go to the war for I have
deeded him this place." "Mr. and Mrs. Cook were always nice and
kind to me," he said. I said: "That is nice of you."
Q. Were the Cooks nice and kind to him and looked after him
and furnished him with anything he wanted?
A. He never wanted for anything; he had plenty of good
things to eat, plenty of everything to eat, and they were good and
kind to him, and the two boys too, and all the help that was there;
and I never heard one unkind word a;l the time I was there.
Q. Did he seem to be happy and satisfied?
A. He always seemed to be happy and pleasant.
Q. Did he ever say in your presence that he intended to live
there the rest of his life?
A. Yes, sir, I have heard him say that several times.
Q. You say the Cooks were kind and considerate of him, as well
as every one else: Did he. appear to be fond of the Cooks, to like the
Cooks?
A. Yes, sir, and on a cold or rainy day, he would say: "Mr.
Cook did not go to work this cold day?" I said: "Yes, he
page 422 ~has gone out to work." He said: "It is so cold for him to
go to work." They were very good to him, and the whole
family and everybody who came in there and the boarders were nice ,
to him.
Q. Diel he have a radio in his room?
A. Yes, sir, and played jt any time he got ready.
Q. Did he play it considerably?
A. Yes, sir.
Q. Did he listen to the news of the day?
A. Yes, sir. I would be out in the hall dusting or deaning up,
and I would hear the radio going. Yes, sir, he was fond of music.
Q. What method was used by the family so far as bringing the
daily mail and newspapers? Was it distributed or put down and the
people who were expecting' mail and papers went and got ·it?
A. Anybody who worked there would bring the mail. Lay it
on the kitchen cabinet, and Mr. Hayden came down and picked his
mail up. If I was at the post office, or anv one of the help was at
the post office, we would get it, and Mr. Hayden would go to the
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kitchen cabinet and pick his mail and papers out and lay their mail
back on the side.
Q. Did Mr. Hayden carry a watch, or do you know?
A. Yes, sir.
Q. Did he attend to the watch and set it?
A. Yes, sir, look up at the clock and sometimes his watch would
stop and he would look at the clock in the kitchen and
page 423 ~would set that watch. If 2 :00 o'clock, set that watch . .He
never asked any one ; he would look at the clock.
Q. Did it ever occur to you, living in the family as you did,
that there was anything wrong with his eyes or not ?
Mr. Robertson: The question is objected to as leading.
The Court: The objection is sustained.
Mr. Taylor:
Q. Was it apparent to you, living in the home with Mr; Hayden
during these years. that he was able to see. or that he was partially
or totally blind?
A. No, if he had been blind, he could not see to come down
them steps. He always come down the steps, but he always wore his
glasses. I never heard him say anything about his eyes being bad
or not.
Q. Did you ever see any one assist him in going up the steps?
A. Never seen any one lead him up or down, for he came down
the steps himself.
Q. Did you or any one else read the newspapers to him?
A. No, sir, I did not, and I never seen any one else read them.
He read his own papers.
Q. Did he ever talk about what he read?
A. Only that one time, talked about the war being so bad.
Q. Were you at the Hayden place on the day Mr. Saunders.
came there, the 28th day of February, 1942?
page 424 ~ A. Yes, sir, I was there ; I met him at the door.
Q. Had you seen Mr. Hayden on that particular day?
A. Yes, sir, I had been up and made up his bed while he was
down at dinner.
· Q. Did you talk with him 011 that day?
A. Onlv about the weather. He said: "Mrs. Huffman, is it
cold out?" ~and I made the bed and left the room.
Q. Did it appear to you that there was anything wrong with
him, or that he was normal?
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A. He was all right. I did not see that there ,vas anything
wrong with him.
Q. You could see nothing wrong with him?
A. No, sir.
Q. You had been there every day for the last two years?
.
A. Yes, sir.
Q. Had you or not seen any change in his mental or physical
condition during the winter of 1942?
A. No, sir. He always seemed the same as when I first saw him·
I did not see no change in his mind or anything.
Q. Do you know whether or not Mr. Hayden was boarding with
the Cooks or whether the Cooks were boarding with Mr. Hayden?
A. Mr. Hayden was boarding with Mr. and Mrs. Cook. ·
Q. Did Mr. Cook or Mrs. Cook buy the food and prepare the
food?
A. They bought the groceries and stuff and furnished everything a!ld even paid the people who stayed there with them. I never
seen Mr. Hayden ever buy in that time that much (making a
gesture with her hand).
page 425 ~ Q. You are not related to Mr. or Mrs. Cook?
A. No, sir.
Q. You have no interest in this case?
Mr. Robertson: The question is objected to as leading.
Mr. Taylor:
Q. Are you kin to Mr. or Mrs. Cook?
A. No, sir, I am no relation whatever.
Q. Are you any kin to Mr. Hayden?
A. No, sir.
CROSS EXAMINATION
By Mr. Robertson :
Q. You want to see the Cooks get· the Pendleton property?
A. In a way they deserve it.
Q. Why?
A. Always nice and kind to him.
Q. Why do you think they should get the property?
A. They have worked hard on the place, and taken nice care of
him for a number of years.
Q. They are friends of yours?
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A.
Q.
A.
Q.

Not more friends than Mr. Hayden.
How old are you?
57.
What is your husband's name?
A. I have been married three times. Luther L. Huffman.
Q. Is he living?
page 426 ~ A. Yes, sir.
Q. Where is he working?
A. At the Woodrow Wilson Hospital.
Q. What kind of work?
A. Ditching.
Q. Just an ordinary day laborer?
A. Yes, sir.
Q. You do general house work?
A. Yes, sir.
Q. You made up the beds and did what is known as general
house-work?
A. Yes, sir.
Q. You always kept his room nice and clean?
A. Yes, sir.
Q. He had no reason to be embarrassed by his room being
untidy?
A. No, sit, always kept nice and clean and the bed nice and
white.
Q. Do you remember when Mr. Hayden left the Pendleton
property and went to Washington on July 14, 1942?
A. Yes, sir.
Q. What was his condition that morning?
A. He was spry and ate his breakfast.
Q. He was not feeble?
A. He came on down the hall steps and out in the room and
nobody lea.cl him.
Q. He was just as physically able that day as at any other time
during these years you had known him?
A. Yes, sir.
page 427 ~ Q. What was his mental condition on that day?
A. I just do not understand you.
Q. Did his mind seem clear on that day or was it confu~ed?
A. Clear; I did not see a bit of difference in his mind whatever.

378

Supreme Court of Appeals of Virginia

Mrs. Tish-ie B. Huffnian
Q. Do you remember when he went to Keyser, West Virginia,
in October, 1941?
A. No, sir.
Q. Were you in and out of the house every day in October,
1941?
A. Yes, sir.
Q. Was he sick or feeble in October, 1941?
A. The winter before last he was sick.
Q. In October, 1941, was he sick and feeble?
A. No, sir, he was not.
Q. Was his mind confused and cloudy in October, 1941?
A. No, sir, always the same, talked the same.
Q. Your testimony is that in October, 1941, he was in first
class physical and mental condition, and your testimony is in June,
1942, throughout the month, he was in first class physical and
mental condition?
A. Yes, sir.
Q. Your testimony is that in July, 1942, up until the day he left,
he was in first class physical and mental condition?
A. Yes, sir.
Q. That he did not need any assistance in any way whatsoever
when he left there to go to Vvashington, on July 14, 1942?

A.
page 428 ~

N~

~~

.

Q. How long have you known the Cooks?
A. I have known Mrs. Cook for 16 years; I nursed
her with her second boy.
Q. . How much do they pay you for working for them?
A. About SO cents a day, and sometimes I was not there all
day, ·SO cents a day.
Q. You are still working for them?
A. Yes, sir.
Q. You go there practically every day?
A. Yes, sir.
Q. Have you ever discussed this case with Mrs. Cook?
A. No, sir.
Q. You have had no conversation with her as to what you were
going to testify today?
A. No, sir, nobody knows, only me and the blessed Lord.
Q. And you ha've never talked to Mr. Curry?
A. Yes, sir, I have.
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Q. Why did you say that about nobody knowing what you
would say except you and the Lord?
A. I was just thinking about different little things.
Q. Why did you say it?
A. That is my business.
Q. Did you ever talk to Mr. Taylor about the case?
A. I talked a few words this morning.
Q. Why did you say that only you and the Lord knew what
you would say?
A. I meant only people at Augusta Springs, not down here.
Q. You have never discussed with Mrs. Marshall Cook what
you were going to testify to here today? ,
page 429 ~ A. I have never mentioned a word to her.
Q. When was the last time you saw Mr. Hayden?
A. That day when he wentaway, when he went to Washington;
his sister-in-law took him to Washington.
Q. Was he in as good condition as he was in February, 1942,
when Mr. Saunders came there?
A. I did not see no difference in him whatsoever.

REDIRECT EXAMINATION
Mr. Taylor:
Q. You did see him on February 28, 1942?
Mr. Robertson: I object to the question as leading.
The Court: I think your whole examination of this witness in
chief was leading. I am reluctant to suggest that questions are leading, because all attorneys do it, but when it is called to my attention
by opposing counsel, then it is necessary for me to sustain the objection.
Mr. Taylor: If the Court states my whole examination was
leading, I thing the Court should have called my attention to it when
I was leading the witness. Even if these people did not object, r
submit if you thought that the whole examination, in its entirety,
was leading, you should have called my attention to it.
page 430 ~ The Court : You were not conscious of it. I do· not
think you would deliberately ask a leading question.
Mr. Taylor:
Q. Did you see Mr. Hayden the day that Mr. Saunders came to
Augusta Springs, on February 28, 1942?
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A. Yes, sir, I did;· I saw him that morning, but I did not see him
any more during the day.
Q. You saw him that. morning?
A. Yes, sir, I saw him at the brea.kfast table eating his breakfast.
Q. What was his mental and physical condition on February
28, 1942, so far as you could tell?
The Court: Why is it necessary to go into this again? It was all
gone into in chief.
Mr. Taylor: It was gone into in chief and on cross examination
Mr. Robertson attempted to confuse this witness to show that the
same condition persisted for the whole period of time, and I just
want the record on that particular time, the day he executed this
deed.
The Court: There ought to be one full, free examination in chief,
and one full free cross examination. If some matters develop
de·velop not touched on in chief, you may go back. I am
page 431 ~just trying to hold the trial within reasonable limits. I do
not want to go into her examination again.
Mr. Robertson : It has been gone into on direct and on cross
examination, and the witness has committed herself on what she
knows about this thing, and there is no reason for her to be
examined further on it.
The Court: She can answer that question, and let it stop there,
and you can cross examine her on that one question.
A. It was just about the same.
RECROSS EXAMINATION

Q. What time of day was Mr. Saunders there on February 28,
1942?
A. In the evening.
Q. What time?
A. I don't know; I did not go to the clock to look; it was some
time in the evening.
,vitness leaves the stand.
page 432 ~

Mrs. Lottie Downey, another witness of lawful age,
called on behalf of the Defendants, after being duly
sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Taylor:
Q. You are the wife of Mr. Ernest Downey?
A. Yes, sir.
Q. Where do you live?
A. At Augusta Springs.
Q. How long have you lived there?
A. About 25 years.
Q. Do you live near the Pendleton place?
A. Yes, sir, I can see the Hayden place from my home.
Q. How long have you been living there close to the Hayden
place?
A. About 15 years, I think.
Q. Were you living there when Mr. Hayden bought the Pendleton place?
A. Yes, sir.
Q. You are still living there?
A. Yes, sir.
Q. Do you know Mr. Hayden?
A. Yes, sir.
Q. How long have you known him?
A. About 12 years.
Q. Do you know Marshall Cook and Mrs. Cook?
A. Yes, sir.
Q. How long have you known Mr. and Mrs. Cook?
A. About 20 years.
page 433 ~ Q. Did you see Mr. Hayden often or occasionally?
A. Yes, sir, I saw him almost every day.
Q. Where would you see him?
A. Sometimes eating his breakfast and sometimes walking out to
the road and different places.
Q. Were you ever employed at the Hayden home?
A. Yes, sir.
Q. ·what were your duties there?
A. I mostly waited on people who boarded there, worked for
the teachers who boarded there.
Q. Did you or not work there in 1941 through 1942?
A. Yes, sir, I did some work for Mr. Hayden.
Q. What kind of work did you do for Mr. Hayden?
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A. I brought a box of shirts from the post office and the next
morning he said: "Take the shirts home and remove the buttons, so
I can use my cuff links."
Q. You brought a box of shirts from the post office to Mr.
IIayden?
·
A. Yes, sir.
Q. And the next morning he requested you to remove the
buttons and make holes so he could use his cuff links?
A. Yes, sir.
Q. When?
A. In March, 1942.
Q. Was that the last work you did Mr. Hayden personally?
A. Yes, sir.
Q. Were you at the Hayden home in February when Mr.
Saunders was there?
A. No, sir.
page 434 ~ Q. Were you working at the Hayden home during
the month of February, 1942?.
A. Yes, sir.
.
Q. Did you see Mr. Hayden often?
A. Most every day; sometimes twice a day.
Q. Did you talk with him?
A. Yes, sir, a lot.
Q. Tell the Court whether or not in any conversation that you
had with him prior to 1941, he told you what he expected to do
with the Augusta Springs property?
A. One morning he was eating his breakfast, and I asked him
for some wood. He said: "I have deeded the place to Mr. and
Mrs. Cook, and whatever they say, it is O.K. with me."
Q. When was that?
A. In February, 1942?
Q. You asked him-Mr. Robertson: The question is .objected to-he is leading the
witness.
Mr. Taylor:
Q. What did you say you asked him for?
A. Some wood.
Q. On the Pendleton place?
A. Yes, sir.
Q. \Vhat did he tell you?
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He said he had deeded the place to Mr. and Mrs. Cook, and
whatever they said was all right with him.
page 435 ~ Q. Can you fix the date of that, when it happened?
A. No, sir.
Q. Prior to that time had you ever heard Mr. Hayden say that
he was going to deed that property to anybody?
A. I have often heard him say to Mr. Cook if he would go
·
ahead and do the work that it was hisn.
Q. \Vhat did Mr. Hayden do about the place to occupy his
time?
A. He walked around and read the newspapers and walked out
about the pike and to the road and different things.
Q. Just going about the place?
A. Yes, sir.
Q. Did you see him reading newspapers?
A. Yes, sir, I brought the papers to him.
Q. Who sold the papers to the Pendleton place?
A. My son.
Q. What paper?
A. Richmond Tinies-Dispatclz.
Q. Who at the Pendleton place purchased the paper from your
son?
A. Mr. Hayden.
Q. While you were at the Pendleton place, in and out of the
Pendleton place, did Mr. Hayden appear to you to be an invalid, or
did he appear to be a strong and vigorous man, both mentally and
physically, for a man of his age?
A. He was strong; nothing. wrong with him at all; walked as
good as any one.
page 436 ~ Q. Did you think his mind was clear and active, or did
you think it was senile?
A. His mind was O.K. all the time I was there.
Q. You know his mind was all right?
A. Yes, sir.
Q. Did you think he was able to see or partially blind?
A. He· could see.
Q. Did he take an active part in things there?
A. He would come in in the morning for breakfast, look up at
the clock and set his watch with the cloak as good as you or I or
any one.
· A.
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Q. Did he ever read in your presence parts of the papers and
discuss their contents?
A. He would read the headings of the paper at the breakfast
table and begin to talk about the war and things.
Q. Did he ever read the newspapers to you?
A. Read the headings of it, a iew lines, and tell us w·hat was in
the _paper often times?
Q. Was it ever brought to your attention that he knew what he
was reading about by articles you saw?
A. Often times he would be reading about the war, you saw
what they were doing.
Q. So far as you remember, it was in March when he carried
you the shirts and wanted you to remove the button and make the
holes so he could use cuff links?
Mr. Robertson: The question is objected to. Counsel should ask
the witness to tell the day when it occurred.
page 437 ~ Q. Do you remember the day of the month?
A. No, sir, I don't remember the day of the month.
Q. Do you remember the month?
A. It was in March.
Q. Do you remember or not anything about your delivering
Mr. Hayden the wrong paper on any occasion?
A. Yes, sir. He was eating breakfast one morning and he said:
"Mrs. Downey, hand me the paper." I handed him the paper, and
he said: "Mrs. Downey, you cannot read, cvan you, this is yesterday's paper I read that yesterday."

CROSS EXAMINATION
Mr. Robertson :
Q. Can you read?
A. Yes, sir.
Q. How long have you known Mrs. Cook?
A. 20 years.
Q. How long have you been working for her?
A. I have been working for her all the time since we met.
Q.. How long have you been working on and off in her home?
A. 15 years, doing little things for her.
Q. You are still working for her?
A. Yes, sir.
ii!..
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Q.

How much doe~ she pay you?
She gives me butter.
Q. What do you do for the boarders?
A. I wash and i~on and fix lunches for them.
Q. Did you have anything to do with keeping Mr. Hayden's
rooms in order ?
page 438 ~ A. No, sir.
Q. How much do the boarders pay you?
A. Jttst a little now and then.
Q. How much do you average?
A. Some days a little and some days more.
Q. What would be the most a day?
A. 50 or 75 cents.
Q. You are still working there?
A. Yes, sir.
Q. You are very friendly to Mr. and Mrs. Cook?
A. Yes, sir.
Q. You want to see them get this property ?
A. I want to see them get· justice.
Q. Do you want to see them get this 'property?
A. I ,vant to see them get justice. I think Mr. and Mrs. Cook
deserve it. They have worked hard on it, and I think they deserve
every penny of it.
Q. YOU go to the home almost every day?
A. Yes, sir, and some times twice a day, and get milk and butter.
Q. Were you in and out of the house every day in October,
1941?
A. Yes, sir, October, 1941 and 1942.
Q. I am talking· about October, 1941?
A. Yes, sir.
Q. What was Mr. Hayden's condition iil October, 1941?
A. Not anything much; I never knew him to have anything but
a chest cold.
Q. \Vas he mentally all right in October, 1941?
page 439 ~ A. Yes, sir, up and going around.
Q. Yott were in and out of the house almost every
dav?
A. Yes, sir.
Q. If he had been mentally confused and bewildered and unable
to remember things, you would have known it?

A.
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A. Yes, sir; he always knew me.
Q. If he had been so feeble and tottery and scarcely able to
walk you would have noticed it?
A. He was not that way.
Q. Do you know whether or not he went to Keyser, West Virginia, in October, 1941?
A. He went different places, but I don't know where he went.
Q. He was in first class condition?
A. Only this cold.
Q. In first class condition every time he came back?
A. Yes, sir.
Q. He was in the same condition in- February, 1942, as in
October, 1941?
. A. He did not have any cold in 1942.
Q. He was physically in the same condition in February, 1942,
as he was in October, 1941 ?
A. He was up and going around and I could not see anything
wrong with him.
Q. You could not see any difference?
A. In 1941 he had a little chest cold, just coughing around.
Q. In October, 1941 and February, 1942, his mental condition
was all right?
A. Yes, sir, all right.
page 440 ~ Q. He was not confused or bewildered, had no
difficulty in remembering anything, was not unsteady in
his walk, and not in such condition that it would appear necessary
for any one to look out for him whatsoever?
A. No, sir, he was capable of taking care of himself; come down
the steps two and three times a day, those winding steps.
Q. What month was it when he told you he had conveyed the
Pendleton property to the Cooks?
A. February, 1942.
Q. When did. he tell you?
A. I could not tell you the day of the month.
Q. What did he tell you?
A. I went to him ; I wanted to get some wood. He said : "I
have deeded the place to Mr. and Mrs. Cook, and whatever they say
is O.K. with me."
Q. How do you know it was February, 1942, that he told
you that?
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Because I remembered it.
What fixed the date in your memory?
A. Because it was cold and I did not have any wood.
Q. What fixed the date; February, 1942, in your memory?
A. I just remember.
Q. Have you talked to Mrs. Cook about this case?
A. Yes, sir, just talked, like talking this way.
Q. When?
A. Wednesday.
Q. Why are you so reluctant to answer?
page 441 ~ A. I can take my time in answering, can't I?
Q. · Have you talked to Mr. Taylor about the case?
A. Yes, sir.
Q. When?
A. Wednesday.
Q. Have you· ever talked to Mrs. Cook before you came here
to testify?
A. No, sir.
Q. Do you state you have never discussed this case with Mrs.
Cook before you got on that witness stand today·?
A. No, sir.
Q. You have not?·
A. No, sir.
Q. You have never discussed with her what you were going to
say when you got here to testify in Court?
A. No, sir.
Q. Has she ever asked you what you would say?
A. No, sir.
Q. Have you. ever told her what you were going to say?
A. No, sir.
A.

Q.

REDIRECT EXAMINATION
By Mr. Taylor:
Q. Have you ever discussed the case with Mr. Robertson?
A. I think he was the man who came with my husband.
page 442 ~ The Court: There are two propositions to he considered by lawyers:
( 1) The rule to be followed, if you are going to testify-the
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canons condemn that and the Court of Appeals condemns that and
it is very rarely that it is eyer necessary for a lawyer to take the
stand-but if it is necessary, the lawyer must withdraw from the
case. If it is something immaterial it makes no difference. That is
the first rule.
( 2) In the preparation of a case for trial, it is the duty of a
lawyer to interview his own witnesses, and he has the right under
the canons and our practice to interview the witnesses on the other
side. It is proper to show he did interview them, but you must stop
right there. The mere fact that he did is proper and that is the
rule.
A. Him and another man and Mr. Russell Cover came to my
house one night at dark and said he wanted to talk with me something about Mr. Hayden. They were strangers but I knew Russell
Cover.
Mr. Taylor: I think it is admissible and good evidence for me
to ask whether or not she told him the same statement that she told
here today.
The Court: No, sir, I do not think so.
'
Mr. Taylor: It has been my understanding in every
page 443 ~proceeding that the Court should know everything.
The Court: All you can show is that he interviewed
her. He cannot testify and therefore it is improper to put in the
Record the conversation.
· Mr. Taylor: Defendants, by counsel, except to the Court's ruling
for the reasons already stated.
( At this point recess was taken for lunch and Court reconvenecl
at 2 :00 P. M.)
Harry Hildebrand, abothcr witness of lawful age, caJlcd on
behalf of the Defendants, after being duly sworn, testified as
follows:
DIRECT EXAMINATION

By Mr. Curry:
Q.
A.
Q.

Where do you live?
Craigsville.
How long have you lived there?
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A.

All my life.
Do you hold, or have you held any official position m
Augusta County?
A. Barber and deputy sheriff.
Q. That is your occupation, you are a barber, and a deputy
sheriff?
A. Yes, sir.
Q. How long have you been deputy sheriff?
A. 11 years.
page 444 ~ Q. Are you acquainted with Marshall Cook and his
wife?
A. Yes, sir.
Q. Are you acquainted with :Mr. James R. Hayden?
A. About 8 years.
Q. Did you ever do any work for him?
A. Lots of barber shop work for him.
·Q. Did he come to your office, or did you go to his residence?
A. He always come to my shop.
Q. When was the last time that you did work for him?
A. Some time in March, 1941.
Q. March or April?
A. It was March, 1941 ?
Q. How do you fix that time?
A. It was still cold weather and I had been sick myself, and I
went home; did not drill until about the first of April.
Q. That machinery is at the plant?
A. Yes, sir. We were testing for lime stone.
Q. Had you seen Mr. Hayden before that time often?
A. Very often before that; he usually come to my shop in
Craigsville before I left Craigsville, the time I had a shop up
there, lVIr. Tom and myself, and when around here he come to the
shop once a week.
D. Did you talk to him on these occasions?
A. Yes, sir, right much.
Q. VVhat talk about?
A. Talk about property in Vv ashington and somewhere in
Florida and different places, always talking about; that
page 445 ~he had been to see; and about his sheep and cattle.
Q. The last time you talked to him was in March,
1941?

Q.
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A. Yes, sir.
Q. In 1941?
A. Yes, sir, cut his hair and shaved him and give him a
shampoo.
Q. What was the condition of his beard?
A. It was about a week old, and he usually got shaved once a
week.
Q. On that occasion did you talk to him about business matters?
A. About like as usual. Mr. Hayden had been sick, he told me.
I had been in with a cold at the same time he had been in with a
cold and we was talking about being in.
Q. Do you know who brought him to the shop?
A. Mr. Cook's son.
Q. Oldest .or youngest?
A. The oldest.
Q. What is his name?
A. I cannot think of his name.
Q. Then what talk did you have?
A. Talking about having a cold. I said: "I reckon would be
worse on an old person than on a younger one." He said he was
going around very good though he was 82, I think he said. I said :
"Mr. Hayden, you are getting right old." He said : "Yes." I asked
him if he had been married. I said it would be mighty
page 446 ~nice if you had a son of a daughter to look after you. He
said : "Well, I have two up there that is as good me as a
son and daughter could be. Mr. and Mrs. Cook are as good to me
as a son and daughter could be. They bring my food to my room
and keep my fire built and bring me water and anything I want the~·
see I get it, and see I am taken care of.". I said: "It is mighty nice
you have some one to look after you like that." He said: "Yes, the~~
will be well paid for looking after me."
Q. Did you know he was a man of large means?
A. He told us once, one morning at the barber shop in Craigsville-he was right upset-he said: "Not much use having any
money now; you had to pay so· much income tax," but I do not
remember what the amount was he said then. I told him then :
"I wish my income was enough to pay income tax on."
Q. Do you remember what he said his income tax. was?
A. No, sir, I don't remember what he said it was.
Q. Did he or not seem to be fond of the Cooks?
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A. He looked to be very fond of them. They would bring him.
to the shop. After I was moved down to where I am now, he has
been down there several times after I worked on him that time, but
I was not at home. I went to work at the Leehigh Cement Company
and I work 40 hours a wyek.
Q. What do you do over there ?
A. I work on tools, dress tools, and sirice I went to work at ·
Fordwick I only do barber work, as I have not got
page 447 }anything else to do. I have my shop in my own building
there and I only work on a very few people-Dr.
Hankins· and Mr. Johnson, Superintendent of the Leehigh Cement
plant, and Mr. Reid, Superintendent of Stillwater, and big men
around there, a few I have to. If I don't have any papers to serve,
after I come home after duty, if anybody wants a hair cut they call
on the telephone, and I have an appointment, and if nothing else to
do, I cut a few heads of hair and do anything to make ends m~et.
CROSS EXAMINATION
By Mr. Robertson:
Q. Mr. Hayden did not state in what manner he was going to
reward the Cooks?
A. No, sir.
Q. He did not state he was going to convey any particular
property to them?
A. No, sir.
Q. Did you receive any call as deputy sheriff from the Hayden
place in July, 1942?
A. Yes, sir.
Q. Diel you receive one?
A. Yes, sir.
Q. Do you know who sent it?
A. Mr. Cook said Mr. Hayden sent him after me?
Q. Did you go?
A. I told him I would have to get a court order.
Q. You did not go?
page 448} Q. You did not go?
A. No, sir.
Q. Mr. Cook said Mr. Hayden wanted you to come over there?
A. Yes, sir.
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Q. What for?
A. A lady up there that Mr. Hayden wanted put away; that she
was worrying him, and he did not want her to be there.
Q. Was any court order ever presented to you to go?
A. Yes, sir.
Q. When?
A. This same day.
Q. Who issued that order?
A. Mr. Venable.
Q. Then did you go?
A. Yes, sir.
Q. What did you find?
A. When I got to Mr. Cook's home, it was raining, and I ble\v
my horn when I drove up, and Mr. Cook was coming around the
house, and I asked him if the lady was there, and he said : "yes."
Mrs. Cook said it was raining so, he would not have the lady put
out that night, but if she did not leave the next morning they would
come after me.
Q. Was that the last you heard of it?
A. Yes, sir.
Q. Do you know what became of the court order?
A. No, sir, I never did serve it, but I guess it might be at home;
maybe I could find it.
page 449 ~ Q. Do you know what clay that was?
A. On Friday evening, I know that; I don't know the
date.
Q. You do not know whether you can find that order or not?
A. No, sir, I would not say I could.
REDIRECT EXAMINATION
By Mr. Curry:
Q. Did you see Mr. or· Mrs. Cook?
A. When I got out of the car and started into the house, Mrs.
Cook said that Mr. Hayden said it was raining and he would not
have me serve notice on the lady that night, but if she did not leave
the next day they would notify me by Mr. Cook.
Q. I did not know whether it was Mr. or Mrs. Cook?
A. Mrs. Cook.
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RECROSS EXAMINATION
By Mr. Robertson:
Q. Was it after dark?
A. Getting about dusk.
Q. What time would you say it was?
A. Indeed, I would not; getting dusk. When I come back to
enter the highway, I cut my lights on.
Q. You did not see Mr. Hayden on that occasion at all?
A. No, sir.
Witness leaves the stand.
page 450 ~

Jerry Buchanan, another witness of lawful age, called
on behalf of the Defendants, after being duly sworn, testified as follows:

DIRECT EXAMINATION
By Mr. Curry:
Q. Where do you live?
A. At Craigsville.
Q. How long have you lived there?
A. 6 years.
Q- What is your occupation?
A. Barber.
Q. Have you been conducting that business there all the time
you have lived there?
A. Most of the time.
Q. Are you acquainted with Mr. James R. Hayden?
A. Yes, sir.
Q. When did you become acquainted with him?
A. About 3 years ago.
Q. Did you do work for him?
A. Barbered some for him; he came to the shop about every
two weeks.
Q. Did you talk with him about general matters?
A. Yes, sir.
Q. Was he a man that talked freely or not?
A. He was pretty talkative.
Q. Did he talk to you about business?
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A. Some times, just at times I was in a hurry and not paying
much attention; just talked different things.
Q. Was his talk normal or not?
page 451 ~ A. . Whenever he talked he was normal.
Q. Did you seee any difficulty of memory about him?
A. No, sir.
Q. Did you notice during the two years that he came to your
shop any chc\nge in his mind during that time?
A. I do not think so, not that I could notice.
The Court:
Q. What two years were these?
A. 1941 and 1942 he came at different times; he did not come
regular.
Mr. Curry:
Q. . In 1941 and 1942 you did work for him?
A. Yes, sir.
Q. Did you see him about February, 1942, that is, last year?
A. Yes, sir, I am pretty sure he was in the shop in 1942.
Q. How did he appear then?
A. He seemed to be in very good condition as far asI could see.
Q. Did you see any change in his mind?
A. No, sir.
Q. Or in his general physical appearance?
A. Just about the .same.
Q. Was he neat in person or slovenly?
A. Very neat in person.
Q. Did he ever talk to you at all about the Cooks?
A. No, sir, he never talked about the Cooks.
page 452 ~ Q. Diel he talk about his relatives at all?
A. No, sir, never told me anything about his relatives.
Q. From what you saw and observed of him in February,
1942Mr. Robertson: I object to the question. Mr. Curry is fixing the
date instead of the witness.
Mr. Curry:
Q. Do you know what time in February it was that you saw
him?
Mr. Robertson: The question is objected to as leading.
A. I was called to his house and did,some barbering in 1941, and
then he came to my shop in 1942 about every two weeks.
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Mr. Curry:
Q. Can you fix the time?
A. I cannot specially set the time exactly. · I was up there in
the month of Marc4, twice in March; he had a chest cold and Mr.
Cook came for me and I went up there and shaved him· twice, in
March, in 1941.
Q. What was his condition? Was he confined to his house or
room.?
A. He said he had a chest cold and· did not feel able to go out.
In 1942 he came to the shop, and I could not say when.
page 453 ~ Q. How of ten would he come?
A. About every two weeks and ·some times three
weeks, mostly two weeks.
Q. Did you see him in January:or February?
Mr. Robertson: The question is objected to. He' said he could
not fix the time in 1942, and Mr. Curry is trying to fix it for him.
The Court: He has testified that he was a barber for Mr. Hayden
covering most of 1941 and 1942 up to the time he went away, and
he went to him about every two weeks. He said he could not fix
any time; that he came about every two weeks.
Mr. Curry:
Q. Did you see any change in his mind in 1942?
A. No, sir.
Q. From what you had observed before that time?
A. No, sir.
Q. How did he appear to be mentally?
A. He seemed to be as well as usual from the first time I had
seen him.
Q. Did he appear to be normal or abnormal?
A. Appeared to be normal.
No cross examination.
Witness leaves the stand.
page 454~

Mrs. Mary Wright, another witness of lawful age,
called on behalf of the Defendants, after being duly
sworn, testified as follows :

DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you liv~?
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A.
Q.
A.

161 N. Coalter St., Staunton, Va.
How long have you been living there?
The most of three years.
Q. Do you know Mrs. Marshall Cook and, Mr. Cook?
A. I do.
Q. How long have you known them?
A. For a very short time. I went to the Cooks on last June.
Q. June of what year?
A. 1942.
Q. What was the occasion for your going to the Cooks' home?
A. As a boarder.
Q. Were you employed at the mill up there, or why did you
go there?
A. I was employed at the Woolen Mill, and I went to the Cook
home for lodging.
Q. · How long did you board at the Cook home?
A. The whole time I was in Augusta Springs, which was a short
while. I think two and a half months, or something like that.
Q. Do you know Mr. James R. Hayden?
A. I knew him, yes, sir.
Q. Was he or not at the Hayden-Cook home the whole time
you were there?
page 455 ~ A. No, sir, he was there when I went there, but he left
while I was there.
Q. With whom did he leave?
A .. He left one day while I was at work.
Q. Did he come back while you were there?
A. No, sir.
Q. Do you know approximately when that was?
A. InJuly.
Q. Did you see Mr. Hayden about the place there every day
or not?
A. Yes, sir, most every day; I would not say every day, but
practically every day I would say.
Q. Tell the Court whether or not you had any conversations
with Mr. Haden?
A. I would pass him in the hall way, but I never sat down and
had a lengthy conversation with him. He was a gentleman in every
respect; he was very considerate. I remember this one particular
evening. 'Workmen in the hall papering and repaintin.g and he
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apologized for the house being torn up. He was a very fine sort of
person. He got around all right as far as I could see, pretty good
for his age.
Q. Did he or not require assistance to move around the house?
A. I never saw him needing assistance by any one.
Q. Did you ever see him reading the papers there at the the
home while you were there?
A. I do not know to what extent he read. I have seen
him with papers, but I do not know anything about what
page 456 ~he read. I saw him with papers in his hand.
Q. Did he or not wear glasses while you were there?
A. I have seen him with his glasses one, and I cannot recall that
he did not have them on each time r saw him.
Q. Those two months that you were living in the house, did it
appear to you'that Mr. Hayden was normal, or did it appear to you
that he abnormal, or a man of weak mind, or a man who was in
possession of a good mind?
A. I could not see anything wrong with him. In the first place
I certainly would not have roomed across the hall from anybody
that did not have his right mind. I would not have stayed one
minute if I had thoug4t he was not a man with a sane mind.
Q. You lived directly across the hall from Mr. Hayden?
A. I most certainly did.
Q. Tell the Court whether or not from your observation and
seeing Mr. Hayden about the place whether or not he tottered when
he walked up and down the steps, or was he able to negotiate the
.steps such as an ordinary man considering his age?
A. I thought he got around all right. I have met him going to
the kitchen for his afternoon milk, seen him walking down the steps
often, and I have not seen anything wrong with him.
Q. That period of time was from June to-Mr. Robertson: The question is objected. I do not want counsel
to suggest the dates.
page 457 ~ Mr. Taylor: As long as I comply with the Court's
ruling in an examination of the witness, I am within my
rights.
Mr. Robertson: I say that the question is leading.
The Court: The objection is sustained.
Mr. Taylor.
Q. What period of time did you live in the Hayden home?
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A. I went there the last week of June, 1942, and I le£ t there
the latter part of September, 1942.
Q. Were you or not in the Hayden home when Mrs. Lawrence
Hayden visited there?
A. Yes, sir, during this time she came while I was there.
Q. Did you or not meet a lady by the name of Mrs. Lawrence
Hayden?
A. I did not her first trip; I did not see her, but I heard her.
Q. What do you mean by her first trip there?
A. She came one evening, late in the evening. I did not see
her; I was busy about my own affairs, but that night in the transom
above the doors, both to Mr. Hayden's room and also mine, a light
was showing into my room from that room up to 1 :00 o'clock. All
I could hear was the rattling of papers constantly and it annoyed
me, and I got a little nit peeeved, becauce I needed my rest.
Q. That rattling of papers came from Mr. Hayden's
page 458
room?
A. Yes, sir.
Q. Did you know who was in Mr. Haydens' room?
A. I did not see anybody. I knew Mr. Hayden stayed there
and slept there, but I could not understand. this rattling of papers
there.
Q. You do not know the exact date?
Q. It was while the old lady was there. I knew she had come
and I just surmised she was there in the room. I never heard such
a noise coming from that room before.
Q. How long did this noise that you say was the rattling of
papers go on that night?
A. Until after 1 :00 o'clock, and I did not like it because I had
to go to sleep, because I had to work the next day. It -started about
10 :00 o'clock and it kept up.
Q. Did you see any one in the hall that night?
A. No, sir.
Q. Can you tell the Court what part of the residence was occupied by Mr. and Mrs. Cook?
A. Their room was on the first floor, downstairs.
Q. Who occupied the second floor of the house? .
A. Two girls and myself, Mr. Hayden and Boyd Cook, Mr.
and Mrs. Cooks' son, and Mrs. Black.
Q. What Mrs. Black?

r
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A. She owns the store there in Augusta Springs, but I do not
know what her name is. She is here.
Q. Do you know what room Mrs. Lawrence Hayden occupied
while she stayed in the house?
page 459 ~ A. Yes, sir, a room on the front side, right near the
bath room, quite a distance up the hall from where I was·
located, on the same side of the hall I was on.
Q. Do you or not know whether there was any one in that room
while this noise was going on that you say upset you?
A. I did not see any one go in or out, but I heard this constant
rattling of papers.
Q. Did you or not hear any conversation in Mr. Hayden's
room?
A. Not a thing; this was the first trip of Mrs. Hayden.
Q. Did you hear any conversation in Mr. Hayden's room on the
second trip?
A: Yes, sir.
Q. What conversation did you hear and between whom?
A. Between this Mrs. Hayden and Mr. Hayden. She talked a
good bit about bombing insurance. He said: "Yes, I have heard
about it over the radio, a good bit of it." They talked rather loud; I
could not help but hear it, and then they went on and talked that he
should go to Washington; and he said: "I don't want to go to
Washington." She said : "You will only be down there but a
couple of says." He said: "All right, I still do not want to go."
She said: "So and so is going to sue you." I did not pay much
attention. She said : "Some one wants to see you and you must
go down."
Q. Did you hear her say who wanted to see him or not?
A. Yes, sir, I did, this Scott.
Q. Scott wanted to see him?
A. Yes, sir.
page 460 ~ Q. Did you hear what Mr. Hayden said?
A. She said : "This so and so in going to sue you." He
said : "I don't owe anybody." Shall I use the exact words?
Q. Yes.
A. "I don't owe anybody a damn cent." That is exactly what
he said.
Q. This is the conversation that took place on the second visit of
Mrs. Hayden?
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A. Yes, sir.
Q. How long, if you know, did the conversation last between
Mrs. Hayden and Mr. Hayden on that night that you speak of?
A. I don't know; they -talked quite a bit; I got this as I passed,
going in and out of my room, and I could not help but hear it;·
they talked quite a long time.
Q. Were they still talking when you retired?
A. Yes, sir.
Q. When did Mr. Hayden leave after this night that you spoke
of, if you know?
A. The next day.
Q. Did you or not see Mr. Hayden the day that he left?
A. No, sir.
Q. Did you or not see him the day before he left?
A. I saw him around the house there, going in and out of his
room.
Q. Was his mental condition the day before he left, the same
that it had been for the two months that you were there,
page 461 ~or did he appear to be mentally upset and in a bad condition, or was he normal?
A. I do not remember talking to him the day before
he left.
Q. Do you remember seeing him walk up and down the steps?
A. Yes, sir, through the hall.
The Court: I think you have gone into that pretty thoroughly.
Mr. Taylor:
Q. Did he appear to totter in his walk or walk as he normally
had in the last two months?
A. I could not see any difference; he walked just as good as.
anybody else could.
Q. Was he emaciated at all ?
A. He looked to me like he was all right.
CROSS EXAMINATION
By Mr. Robertson :
Q. What were the hours you worked?
A. From 7 :00 until 3 :30 in the evening.
Q. Your hours did not change?
A. No, sir.
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Q. You were free from 3 :30 in the afternoon until the next
morning?
A. Yes, sir.
Q. You did not see Mr. Hayden the day he left?
A. No, sir.
Q. What is that paper ( referring to paper in the hand of the
witness)?
A. A newspaper, telling how many machines we are manufacturing and things like that.
'
page 462 ~ Q. You are very friendly with the Cooks, are you not?
A. I could not say so. I have not gone out there since
I came back. They were nice to me and treated me like I should be
treated. I am following the truth and the right.
Q. You took an intense dislike to Mrs. Lawrence Hayden?
A. Yes, sir.
Q. You thought she was a dope fiend?
A. Yes, sir.
Q. Why did you think she was a dope fiend?
A. Just because I thought so.
Q. You want the Cooks to get this property?
A. It is immaterial to me.
· Q. You want them to win this case, don't you?
A. I believe right is right and wrong is wrong.
Q. You want them to win this case, don't you?
A. I am testifying in their behalf.
Q. You want them to win this case, don't you?
A. I would not be here if I did not.
Q. I am asking you this: You want them to win this case, don't
you?
A. Yes-, sir.
REDIRECT EXAMINATION

By Mr. Taylor:
Q.
A.

You thought a great <leal of Mr. Hayden, did you not?
Mr. Hayden was a fine man, a gentleman in every respect. I
would like to tell you how she came into that dining room.
page 463 ~ Q. We want to know everything that happened. I do
not know anything about the dining room?
A. The reason I said she looked like a dope fiend. This par-
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ticular evening that Mrs. Hayden came in, I knew she had been
there before this happened though. After the day the old lady left,
that afternoon I was standing in the bath room washing my hands,
and the corridor was not very light, because it was getting late in
the afternoon, and Mr. Hayden appeared in the hall and said: "Is
- that Mrs. Cook there?" I said: "Just a minute and I will find Mrs.
Cook for you." I went to the head of the stairs, and he seemed
rather alarmed, and he said: "Some one has stolen my black suit
case and all of my valuable papers." That was the next day after
I heard all this rattling of papers. I lead the old gentleman down
to the dining room, or breakfast room. He did not need any
assistance that evening. He walked very briskly. He said to me:
"You come with me because Mrs. Cook may not be in her room.
When he got to the kitchen he located Mr. and Mrs. Cook and that
was the end of that. Then, on Thursday, that same week, I was'
sitting in the dining room, waiting for the evening meal, and an
elderly lady came in and I immediately rose and asked her if she
wished to see some one. She said: "Is Mrs. Cook here?" I said:
"Yes, I will find her for you." She said : "No, no, who are you?
I will only be here a few minutes." She was acting queerly. I had
never seen the woman before. I said: "Are you Mrs.
page 464~Hayden, Mr. Hayden's sister-in-law?" She said: "I am
that." She went upstairs; I thought that was rather
strange, and that was why I said she acted like a dope fiend. She
looked like one and did what they would do; she was rather strange.
She did not wait to see the lady of the house. I located Mrs. Cook
and told her the lady went upstairs, and she said she was the sisterin-law; and I said : "There is a car at the front," which there was.
Q. Did Mr. Hayden appear to be boarding with the Cooks or
the Cooks boarding with Mr. Hayden?
A. Well, Mr. and Mrs. Cook always prepared all the meals, and
prepared nice ones, and Mr. Hayden was always served first before
we boarders got our food, and he got plenty to eat.
Q. Was he properly looked after. and taken care of?
A. Absolutely.
RECROSS EXAMINATION
By Mr. Robertson:
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Q.

What you have just told is why you took such an intense
dislike to Mrs. Hayden and called her a dope fiend?
A. Yes, sir, and you would too if you had seen her.
Witness leaves the stand.
page 465 ~

Herbert Lucas, another witness of lawful age, called
on behalf of Defendants, after being duly sworn, testified as follows:
·
DIRECT F'<:Al.\llNATION

·' By
Q.
A.
Q.
A.
Q.

Mr. Curry:
Captain, where do you live?
My home is on Route 2, Staunton, Va.
Mint Spring?
The oriignal post office was Mint Spring.
How long have you lived in Augusta County?
A. 31 years, with the exception of four years when I was in
North Carolina at school.
Q. What is your occupation?
A. I am a school teacher.
Q. How long have you been a school teacher?
,A. 6 years in the County, and I was out of school teaching,
with a Credit Company for two· years, and I am back in school this
year, at A. M. A.
Q. What do you teach ?
A. I have charge of the Junior Department and teach part of
the 7th and 8th grades.
Q. Are you a captain?
A. No, sir, I am a ~ieutenant.
Q. Where in the County did you teach first?
A. The first year I came out. of school I taught at Valley Mills,
a little two-room school, on the Parkersburg Pike.
Q. Where were you educated?
A. At Davidson College, N. C., and I spent quite a few sum.
mers at the University of Virginia.
page 466 ~ Q. Did you ever teach in a high school in the County?
A. No, sir, I taught two years at Hebron and three years at
Augusta Springs.
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Q. That school was near Hebron church?
A. Right across the road.
Q. When did you teach at Augusta Springs?
A. It must have been 1937-1938, 1938-1939, and 1939-1940.
Q. From 1937?
A. The school year would be 1938 through 1940, 3 years.
Q. Did you have any assistant there?
A. Always three teachers assisted me there.
Q. What position did you occupy there?
A. I was principal.
Q. Under what superintendent?
A. A. C. Gilkerson.
Q. Were there any assistants?
A. I always had three women teachers.
. Q. Did you have _any substitutes for yourself as principal, and
for the girls that taught under you?
A. Yes, sir, when they were sick, the County always furnished
relief teachers when the teach~rs were sick.
Q. Who did you have?
A. In most cases, we picked up any one in the County that
we could find; and sometimes we had to come to Staunton for a
teacher. Mrs. Trainum at Craigsville taught quite often.
The Court: What relation do. these questions have to this
case?
page 467 ~ Mr. Curry: I will come to it; I was just laying the
ground.
A. Were you acquainted with the Cooks at Augusta Springs?
A. I met them the first year I went to Augusta Springs. I
boarded with the Cooks practically all the time I was there, with
the exception of a few months.
Q. How long did you live there?
A. Three years, with the exception of the time in the summer.
The first summer I was there practically all the summer, and the
next year about half the summer, and the last year I left in June.
Q. How far was your school from Mr. Cook's?
A. Approximately three-quarters of a mile; it was once a part
of the Hayden place, on the far end, next to Augusta Springs.
Q. Do you know whether Mrs. Cook during that time taught
any, during the time you were principal?
A. She probably did. I believe she did ; a girl was sick one
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morning and I could not get anybody right away. She might have
come up and helped us out, until we could get a teacher.
Q. Vvas she a regular substitute or not?
A. I do not know whether I had a regular substitute ; we do
not have regular substitutes.
Q. Did anybody take your place?
A. I had flu one time, but I do not remember who took my
place.
Q. Were you acquainted with Mr. James R. Hayden?
A. I saw him. He was living with the Cooks at the time. I
was there.
page 468 t Q. Did you see much of him and talk with him frequently?
A. I saw him practically every day and talked with him and
spoke to him; not every clay I talked with him, but I spoke to him
practically every day.
Q. Did he have intelligence and culture?
A. He seemed to be.
Q. About what subjects would you talk to him on?
A. Current events mostly and the farm.
Q. How did he talk about current events, normally or abnormally?
A. Normally.
Q. Did he seem to know and appreciate what was going on?
A. Yes, sir.
The Court:
Q. When did you see him last?
A. The second Sunday in March, 1942. I have seen him twice
since I left Augusta Springs.
Q. \i\Then did you actually leave there?
A. In June, 1940.
Mr. Curry:
Q. What time in June?
A. Around the middle of June.
Q. And you have seen him twice since?
A. Yes, sir.
Q. The last time was in March, 1942?
A. Yes, sir, and the other time was in the spring, near Easter
of 1941 ; I was in Washington.
page 469 t Q. During the three years you were there, did you
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notice any change in his mind or memory or understanding?
A. No, sir.
Q. How did he appear physically during those three years and
mentally?
A. I never heard of his being sick during the three years I was
there.
Q. Did you know anything about his being sick in 1941?
A. No, sir, I was not out there in that section.
Q. You left there in 1940?
A. Yes, sir.
Q. What time did you leave there in 1940?
A. I would think around the middle of June.
Q. Mas Mr. Hayden then when you left?
A. Yes, sir, he stayed there all the time I was there, except
a few times he went to Washington for a few days and went to
Florida.
Q. Did any of his relatives visit him there?
A. I never did see any.
Q. When he went away to visit a:bout how long would he stay?
·.A. Two or· three' days, long enough to get .there and back.
Q. Did he talk about his trips when he came back?
A. Yes, sir.
Q. When he would go away would he have some one accompany him?
A. While I was there the only time he had any one with him
was the time Mr. Cook drove him to Florida in his automobile;
that was while I was there teaching.
Q. When did you see him in Washington?
page 470~ A. Near Easter of 1941. I was working for the
Universal Credit Company and on my way to New
York, and I had to change trains in Washington and Mr. Hayden
was at the station there, getting ready to get on the 'train to come
to Staunton.
Q. Was he in a crowd?
A. When I saw him he was standing as if he was waiting and
killing time.
Q. Where was that?
A. Down ne::<t to the train, after you got out of the station,
where the trains come in.
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Q. The Union Station?
A.

Yes, sir.
How did he address you generally?
A. Professor.
Q. On this occasion in Washington, you saw him in the Union
Station?
A. Yes, sir.
Q. Did he apparently know you or not?
A. Yes, sir.
Q. How do you know that?
A. I went up and spoke to him, and he said : "How are you,
professor ?"
Q. Did you have any talk with him specially?
A. I asked him if he was coming from Augusta Springs, or
going. He said he was getting ready to go back to Augusta
Springs; that he had been up on some business, and then I went
over to my train.
page 471 ~ Q. You fix that near Easter, 1941?
A. I think it was the Saturday before Easter Sunday. I believe I could say positively. I think it was Easter Sunday I was in New York to get an automobile.
Q. You had not seen him since you left him at his home in
June, 1940.
A. That is right, sir.
Q. Did you notice any change in him?
A. I cannot say that I did.
Q. How did he appear normal or abnormal?
A. Normal.
·
Q. And he recognized you at that crowded station?
A. Yes, sir.
Q. And called you by name?
A. He called me professor.
Q. That is what he always called you?
A. Yes,. sir.
Q. How did he: apparently get about, any shuffling in his walk
like old people have some times?
A. I thought he got up and down those steps pretty well for
a man of his age. He went up and down the steps at the house.
Q. I am asking you about Washington?
A. He had already gone down the steps when I saw him.

Q.
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Was there any one accompanying him?
He was alone.
Q. Did he say anything about his being alone or not?
A. No, sir.
Q. When did you next see Mr. Hayden?
page 472 ~ A. As well as I remember it was the second Sunday
in March, 1942.
·
Q. Where did you see him then?
A.' At his place at Augusta Springs.
Q. How did you happen to be there?
A. I went home and spent a week-end with Mr. and Mrs.
Cook's son, Marshall Jr., and I saw him the netx day, which was
Sunday.
Q. Did you notice any change in him from the time you had
seen him last in Washington?
A. No, sir.
Q. Did he know you then or not?
A. He c'alled me professor.
Q. Did· you talk to him any on that occasion?
A. Not so much. Mr. Cook and Marshall-I believe Mr .
.Cook was with us-were standing at the back of the house there
.and Mr. Hayden came out and spoke to me, and said he was going
on out to see about his sheep. They were out next to the barn, and
he walked on out there.
Q. How did he walk?
A. He walked alone.
, Q. Did you see any difference in his walk from what you had
,seen in the past ?
A. No, sir.
Q. How was the man ? Was he a slovenly man as old people
.are sometimes, or neat in his person?
A,' I think he was very neat.
Q. Do you know whether Mr. Hayden read much,
page 47 3 ~know anything about his reading the papers and books?
A. He read; he was a great reader of the papers.
Q. Could he see to read?
A. He evidently read them. He of ten spoke of the things that
.were happening that he read from the paper.
Q. Was that a common thing for him to talk about the news
of the day that he had seen in the paper?
Q.
A.

1
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A.

Yes, sir.
Do you know whether he was a reader of books?
A. He had a very good library.
Q. Was that a library that was used or not?
A. I could not say as to that.
Q. Was he a reader of books, do you know?
A. I would say, yes.
Q. Did you ever hear him say anything about the Cooks?
A. Yes, sir.
Q. Wlfat did he say?
A. He told me one time that that was the only home he ever
had, and that he would stay at Augusta Springs as long as he lived.
Q. Was anything ever said about his property there?
A. After one of these trips he spoke of his property, of having property in vVashington and probably in West Virginia, which
was near Keyser, and property in Florida. He spoke that he was
leaving his niece, I believe it was, the property in Washington.
He said he was going to iiv.e the ·farm here to the Cooks.
Q. Did he give any reason for giving it to the Cooks?
A. It was all along the same time. I took it for
page 474~granted it was because the Cooks had made a home for
him.
Q. How did the Cooks appear to treat him so far as you could
see?
A. As one of the family, one of them.
Q. Did he ever express any special affection for the Cooks?
A. I do not get what you mean. He thought a great deal of
Mr. Cook, because Mr. Cook did all his work around there and
was his handy man.
Q. Did Mr. Cook apparently do much work about there (jr
not?
A. As an outsider, I would say he did a day's work there
after he came home from Fordwick every day.
Q. So far as you could see was Mr. Cook an industrious man?
A. Yes, sir.
Q. Do you know whether Mr. Hayden assisted in furnishing
the provision for the family or not?
A. I do not know a thing in the world about that.
Q. .When was it that Mr. Hayden told you he expected to give
the Augusta Springs property to the Cooks?

Q.
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A. When he came back from one of those trips.
I can tell
you where we were but I cannot tell the time.
· Q. Where were you?
A. I was sitting on the wood pile one evening; it was a warm
.afternoon; I don't know whether spring or fall, and he came by
and I spoke to him and 1 told him he did not stay long, and he
said: "No, ~ never stay away very long; I do my business and come'
back home." And then he went on to say. I asked him if he'
had much property away from there, and he went on to
page 475 ~tell about the property in West Virginia and Washington and Florida; and I asked him if he had any relatives, and he stated about this niece; that he was going to give 'this
property in Washington to her.
Q. Did' he say what her name was?
A. No, sir.
Q. Then, after .saying that what did he say?
A. I don't know what followed that, sir.
Q. What I want ta know-you have stated that he told you
that he expected. Mr. Robertson: I object to Mr. Curry leading his own witness.
The Court : This wrtness has already testified what he said.·
Mr. Curry:
Q. Where were you when he made this ·statement?
, A. On the wood pile back of the house.
Q. At the time you talked to him?
.
A. He had been out around to the barn and came back to the
house.
Q. You do not know just what .month that was?
A. No, sir.
'Q. But it was warm weather?
A. Yes, sir.
Q. Can you fix what year it was that you taught there, the
first or second of the last year?
A. I would say my second year.
page 476 ~ Q. After that did you ever hear him say anything
about the Cooks or conveying them his property?
A. I never talked with him and he never said anything to me
after that about any property. Once in a while, when they moved'
the furnace out of an apartment, or some kind of house in Wash-
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ington, he said he was going to have the furnace put in; that we
would be able to keep warmer then.
Q. Is that all he said?
A. Yes, sir.
Q. He only talked to you then about giving this property to the
'Cooks that one time that you have mentioned ?
A. Yes, sir, that is right.
CROSS EXAMINATION

By Mr. Robertson:
Q. When you met Mr. Hayden a!t the Union Station in Washington, did he tell you ·where he had been staying?
A. I did not ask him.
·
Q. And he did not tell you?
A. No, sir, it was just a hurried meeting.
Q. When he would come back from these business trips to
Washington, would he state where he stayed in Washington?
, A. He never told me; I never talked to Mr. ,Hayden about his
business affairs, or very little.
Q. When he told you about putting the furnace in the house,
,he said he was taking it out of an apartment in Washington and
·putting it in the house it Augusta Springs?
A. Yes, sir.
page 477 ~ Q. You left Augus'ta Springs permanently about the
· middle ,of June, 1940?
A. Right.
Q. And you only saw Mr. Hayden twice after that: One
.time about the second Sunday in March, 1942, and the other time
about Easter Sunday, 1941?
A.· Yes, sir.
Q. On neither of these times did you have any prolonged conversation wi1th him?
A. Right.
Q. You did not .on either of these occasions have enough conversations with him to form definlte views as to his mental condition, did you?
A. He was normal when I met him.
Q. So far as you talked to him he appeared normal ; but you
did not have any prolonged conversation wi'th him?
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A.

No prolonged conversation with him.
You are now on friendly terms with the Cooks?
A. I have always been.
Q. You had a falling out with them and left one night without
telling them, did you not?
A. I did not.
Q. Is it not a fact that Mrs. Cook made derogatory remarks
about the character of all the lady school teachers who boarded in
her house?
A. I do not know.
Q. You never heard that?
A. No, sir.
Q. You were working for Mr. Gilkerson?
page 478 ~ A. Yes, sir.
Q. He was your immedicite superior?
A. Yes, sir.
Q. You never heard that Mrs. Cook made derogatory remarks
about practically all the lady school teachers who boarded in her
house?
·
A. No, sir.
Q. Did you ever hear of her making derogatory remarks about'
any of them?
A. Not that I remember.

Q.

REDIRECT EXAMINATION

-,""-7.,-~~·:

Mr. Curry: It was brought out here when Mr. Lucas was being
examined and I ask the Court to tell me if I cannot do that.
The Court: You can ask it if relative to the cross examination
Mr. Robertson made.
Mr. Curry:
Q. Did you have any difficulty at all with Mrs. Cook?
z
A. No, sir.
Q. vVere your relations entirely pleasant or not?
A. Yes, sir, pleasant.
Q. As to hearing derogatory remarks : Did you talk frequently
to the Cooks ?
A. While I was there, yes, sir.
Q. Did you ever hear her make any bad remarks about any of
the teachers ?
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A.

No, sir.
Q. You were the principal of the school?
page 479 ~ A. Yes, sir.
Q. The teachers were all teaching under you?
A. Yes, sir.
Q. Did you ever hear of any difficulty that Mrs. Marshall
Cook had with any one of your teachers that were teaching under
you?
A. I did not know anything about it if they did.
The Court: I did not understand that there was any question
about Mr. Hayden's mental or physical condition prior to October,,
1941. If that be a fact we can save a great deal of time if counsel will bear that in mind.
Mr. Curry:
Q. Did you see Mr. Hayden at all in the fall of 1941?
.
The Court: This witness has testified that he only saw him twice
after he left there in June, 1940. On Easter Sunday, 1941, and
in Washington about the second week in March, 1942, and he'
said he seemed to be in the same condition on those occasions as'
when he las't saw him at Augusta Springs.
Mr. Curry:
·
Q. From what you saw and observed the whole time you knew
this man, did you see any indication of mental deterioration?
A. No, sir.
page 480 ~ Q. Did you think .he was. of per£ ectly sound mind?
The Court: I am not foterested in his mental condition prior to October, 1941.
Mr. Curry:.
Q. After October, 1941,-they claim he had senile dementiadid you see any indication that there was any mental deterioration,
or was he df sound mind?
A. He was of sound mind as far as I could see.
Witness leaves the stand.
Mrs. Charles Black, another witness of lawful age, called on
behalf of the Defendants, after being duly sworn, testified as follows:
·
DIRECT EXAMINATION
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By
Q.
A.
Q.

Mr. Curry:
Where do you live?
I am living at Augusta Springs.
What is your occupation?
.
A. I am chief clerk for the Lehigh Cement Company.
Q. How long·have you been there?
A. 30 years.
Q. Who is the postmaster at Augusta Springs?
A. Mr. Black.
Q. How long has he been postmaster?
A. 30 years.
Q.How long have you lived in Augusta County?
page 481 ~ A. About 35 years or more.
Q. Were you raised ou·t there?
A. I came w'hen I was a little girl.
Q. What was your maiden name?
A. Trainum.
Q. Are you acquainted with Marshall Cook and his wife?
A. Yes, sir.
Q. Are you acquainted with James R. Hayden?
A. Yes, sir.
Q. When did you become acquainted with him?
A. I went to Mrs. Cook's to board on November 3, 1941.
Q. Was Mr. Hayden there at the time?
A. Yes, sir.
Q. Had you ever met him before?
A. No, sir.
Q. You become acquainted with him then?
A. Yes, sir.
Q. Do you know where he roomed in the house?
A. Yes, sir.
Q. Do you know with whom he boarded?
A. With Mrs. Cook?
Q. How do you know that?
A. We lived in the house together.
Q. Did you board there?
A. I certainly did.
Q. How did .YOU happen to be boarding there?
A. We do not housekeep in the winter and went to Mrs. Cook's
to live.
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Q. Do you have a store at Augusta Springs?
A. Yes, sir.
Q. Do you run that store as a general supply store,
or a special store?
A. Groceries.
Q. Do you know whether Mr. Hayden did anything in the way
of furni~hing provision for that house?
A. No, sir, he did not.
Q. Who did?
A. Mrs. Cook.
Q. Did you see Mr. Hayden often?
A. I did.
Q. About how often?
A. Maybe every day.
Q. Where see him?
A. In the dining room or in the hall or maybe in the kitchen.
Q. What floor in the house .was his room on?
A. Second floor.
Q. Were their steps to go up?
A. About 30 some.
Q. Could he negotiate the steps all right?
A. He seemed to.
Q. Did he require assistance ?
·
A. No, sir.
Q. You have seen old people· shuffle along?
A. I have.
Q. Did he have a shuffling walk or not ?
A. He walked prefty good.
Q. Did he appear normal or abnormal for a man of
his age?
page 483 ~ A. He seemed to be very well.
Q. Did you talk to him frequently?
A. Not so much. When I passed him we would speak, say
something about the weather or the time, but I did not have much
of a conversation with Mr. Hayden because I was always in a
hurry.
Q. You saw him about every day?
A. Mostly every day.
Q. And you talked to him some each day?
A. Yes, sir.
page 482 ~
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Q.

Do you know whether he read the papers?
A. He asked for a paper every day, and he certainly held it up
like he was reading.
Q. Did he or not wear glasses?
A. He did.
.
Q. All the time or part of the time?
A. Whenever I saw him he had gla'sses on.
Q. Did you ever see him without them?
A. No, sir.
Q. Did 'he have glasses on when he held the paper up as if
reading?
A. Yes, sir.
.
Q. Did you ever hear him talk about the news of the day?
A. I never talked to him that much. I was there for my
meals and in and out ; ,he did not talk about the news.
Q. Were you running your store there at the time?
A. Yes,sir.
Q. Did the Cooks or Mr. Hayden deal at your store?
A. Mrs. Cook did.
page 484 ~ Q. Do you know where she bought all of her supplies?
A. She bought rigl1t much from me.
Q. You went there when?
A. On November 3, 1941.
Q. And you stayed there how long?
A. Until-I think it was some 1time in August; I don't know
what day in August that I went home.
Q. Did you see Mr. Hayden in 'the winter of 1942?
A. · Yes, sir.
Q. Did you see any change in him?
A. No change whatever.
Q. Nor in his walk ,or movements?
A. . No change.
Q: Did you see any change in his mind?
A. No, sir.
Q. Did you notice w'hether or not he took the same interest in
his new.'spapers apparently all the time?
A. Yes, sir.
Q. From the time you moved in until the time you lefft?
A. Yes, sir.
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Q.
A.
home.
Q.
A.
Q.
A.

Do you remember what time he le£ t there?
No, sir, I do not, but it was while I was still in Mrs. Cook's

He left there at thM: time?
Yes, sir.
Do you know with whom he left?
With Mrs. Hayden.
Q. Did you see him the day he left?
A. I seen him in t'he morning.
page 485 ~ Q. Where did you see him?
A. He was eating breakfast in the dining room:
Q. Did you see him come down from his room or not?
A. Yes, sir.
~
Q. What did he do?
A. He came in and asked for the ink.
Q. Do you know what he wan\ed with the ink?
A. I do not know.
Q. Did he get the ink?
A. I think some one gave it to him.
Q. What did he do then?
A. He went upstairs.
Q. Did he have assistance to go up?
A. No, sir.
Q. Did you observe any change in his physical condition from
the time you went !there until he left?
·
A. No change.
Q. Did you see any emaciation, was he getting very lean, skeleton like?
·
A. No, sir.
Q. Had you ever seen him get his mail?
A. I have carried the mail.
Q. Did you ever see him pick nis mail out?
A. I have left the mail in the kitchen on a cabinet, and he
has gone in and gotten it I have seen him go in and get it and
go through the dining room with t'he mail in his hand.
Q. Did he ever read the papers to you?
A. No, sir, I never stopped that long.
page 486 ~ Q. Did you ever see him reading books?
A. Just the papers and his mail.
Q. Where was he reading the paper?
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In the dining room or out in front of the house.
What do you mean by "front" of the house?
A. On the lawn, a sea(t out _in front, and I have seen him reading out there.
, Q. How did the Cooks apparently treat this old man during
the time that you were there?
A. Just as nice as they treated the rest of us. We were treated,
the very best.
..: .Q. Was i'~ a pl•easant or unpleasant family to live with?
·
A. I t was very pleasant.
·Q. Do you know whe'ther any special attention :was given to
this old man by .the Cooks?
A. I do not> know. We were treat•ed just as nice as we could,
be.
Q. Who paid the grocery bill?
A. Mrs. Cook.
Q. You furnished the bulk of ~he groceries from your store?.
A. Yes, sir.
A.

Q.

1

CROSS EXAMINATION
By Mr. Robertson:
Y·ou said that you went to the Cooks to board on N ovem'ber 3, 1941, because _you and your husband did not keep house_
'in the winter?
.
A. Yes, sir.
Q. And then you said you left in August : Did you,
·page 487 ~mean that you stayed there from November 3, 1941 un ti\
·
August, 1942?
A. Yes, sir.
· Q. Are you still living at the Cooks now?
A. Yes, sir.
· Q. When did you go back?
' A. December 15, 1942.
· Q. What would Mrs. Cook's account average at your store in
'dollars?
A. I guess I would .be right in saying .$70.00 or maybe or more.
' Q. You do not know where she got the money to pay· the hilt
'with?

' 'Q.
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· A. I imagine she ,got it from her boarders. She sometimes
paid it with our checks.
· Q. You do not know where she got h?
A. No, sir.
Q. If _Mr~ Hayden had given her any of the money there would,
be no occasion for you to know about it?
A. No, sir.
· Q. How long have you known Mrs. Cook?
' A. I have known of Mrs. Cook ever since she came there-I.
nave heard of her-but I have known her for about 5 or 6 years,
REDIRECT EXAMINATION
By Mr. Curry:.
,
Q. ·when you said "01Jr checks" what did you mean?
A. The boarders.
Witness leaves the stand.

W. B. Varner, another witness of lawful age, called
on behalf of the Defendants, after being duly sworn,
-*.estified as follows:
page 488~

DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you. live?
A. I live here in Sltaunton.
Q. In what busfoess are you engaged?
A. Fuel merchant.
Q. Do you know Mr. James R. Hayden_?
A. I had business with }:lim during the fall of 1940 and 1941.
Q. Did you or not see Mr. Hayden regarding the coal business
,in the fall of 1941?
A. Yes, sir, I did.
Q. Where did you see him?
A. At his .residence at Augusta Springs.
Q. Can you tell the ·court about what fime during the fall of
'1941 that you last saw Mr. Hayden?
A. I received his order July 27th, the last coal order I received.
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·l <lelivered as I remember-I do not have the exact delivery dates
·-sometimes in September or October, or it might have been a
little bit later than that. Those delivered w.ere .rvot made all at one
time, at different times. I cannot state the date of the deliveries,
put the coal was orde.red July 27, J941.
.
·. Q. Did xou personally go ih the fall, either the last of September or in October or a little la:ter, dild you personally go there
then?
A. Yes, sir.
,page 489 ~ Q. Did you yourself see and talk with Mr. Hayden
· about the coal business ?
A. On each delivery date.
Q. Did _Mr. Hayden check the coal as you delivered it?
A. Yes, sir, as a rule he ~becked it and inquired into the nature of the coal and the way bill, etc., asked the questions that an
ordinary business man would ask concerning the coal.
Q. You say he checked it, how did he check it, with what?.
The order and what you delivered?
A. That is right.
Q. Was there ever any question raised about the coal, or how
much more was to come, or anything abou't it? Was he looking
after the business fhere, or was he negligent and did not pay any
attention about what was he doing?
·
A. He was very thorough in his ,business procedure, regarding the deliveries and the nature of the coal.
·
· 'Q. Have _you seen Mr. Hayden since the fall of 1941?
A. No, sir, I have not.
Q. Can you tell the Court on the last' occasion that you saw
Mr. Hayden whether or not he appeared to be a man in normal
condition, both Ahysi.c~lly and mentally, or whether he was a man.
of sub-normal mind and in weak physical condition?
A. Of course, he was an old gentleman and had the characteristics you would expect in that age gentleman; but he seemed mentally all right and rational as far as his business was concerned.
page 490~

CROSS EXAMINATION

By Mr. Robertson:
Q. Can you fix the <lat~ when you last saw Mr. Hayden?
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A. I cannot; it wa1s in the fall of 1941; the, exact date I am
unable to fix.
Q. You cannot say whether early or late in October?
A. It was in t!hat period. One delivery might have been made
in November.
Q. And it might have been made -'in September?
A. We delivered this order at different intervals.
Q. · Have you a record of the deliveries?
A. I have a record of the order, but not of, . the deliveries.

Witness leaves the stand.
Mrs. Hazel Elliott, another witness of lawful age, called on behalf of the Defendants, after ,being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
.
Q. What is your husband's .name?
A. Charles B. Elliott.
Q. \i\There do you live ?
A. In Craigsville.
Q. What is your husband's business ?
A. Chevrolet dealer, and he is now in t!he taxi business.
l
Q. What is .the name of your husband's garage?
A. Mathews Motor Company, and the Elliott Taxi Service.
Q. How long have you been living at Craigsville?
A. At Craigsville and Fordwick ever since I was
page 491 ~born 42 years ago. ·
Q. All of your life?
A. Yes, sir.
Q. Do you know Mr. and Mrs. Marshall Cook?
A. Yes, sir.
Q. How long have you known them?
A. Ever since they have lived there; just how long that has
been I do not remember.
Q. For a number of years?

A.
Q.

A.

Yes, sir.
Do you know Mr. James R. Hayden?
Yes, sir..
: ......
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Q. Can you tell the Court approximately how long you have
known Mr. Hayden?
A. No, I am afraid I do not know exactly.
Q. Have you known him a number of years, or just a few
years?
A. A number of years, but the number I do not remember.
Q. Have you in the past two years, or since 1941, had an
occasion to see Mr. Hayden or not?
A. Yes, sir.
Q. Have you seen him more than once or often?
A. Not real often, occasionally.
Q. Did you have any conversation with him when you saw him?
A. Yes, sir.
Q. Where did you usually see Mr. Hayden?·
A. I have seen him at the garage and in Craigsville,
page 492 ~and at his home in Augusta Springs.
·
Q. Can you tell the Court the last day that you saw
Mr. Hayden?
A. No, sir, not exactly, approximately I could.
Q. When do you think you last saw Mr. Hayden?
A. We had been in the taxi business only a short while, and we
went into business in May, 1942, and we had a telephone call from
the station to come there and get Mr. Hayden's sister-in-law; that
she wanted a taxi to take her to Mr. Hayden's home, and she
wanted a notary to go along.
Q. Are you a notary?
A. Yes, sir, and I drove Mrs. Hayden up there and on the way
up she told me she had papers, war risk insurance papers, on his
property for him to sign.
Q. Did she tell you who she was?
A. No, but the man from the station told me it was Mr.
Hayden's sister-in-law, and I had seen her once before. She was
there a short time before that and my husband took her in a taxi.
Q. Was that a matter of days, or as long as a month before?
A. I don't remember; I would say two weeks, but I do not
remember. So, when we arrived at Mr. Hayden's home, she asked
me to wait in the car, and she said she knew it would be a surprisf'
for him to see her back so soon, so I waited.
Q. Was that the only reason?
A. She said she knew he would be terribly surprised, and I
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waited until I was called, and I went into the room, and
page 493 ~when she gave me the papers I opened them up.
Q. Who was present?
A. Mr. Hayden and Mrs. Marshall Cook.
Q. Was that in Mr: Hayden's room?
A. I suppose it was ·Mr. Hayden's room.
Q. On the first floor?
A. The second floor, and I opened the papers up and I immediately saw they were deeds and not the papers she had told m ·
they were, and they had nothing to do with war risk insurance
whatsoever, all deeds. The first one I picked up ~nd started to read
to Mr. Hayden, and I found out it was the deed to the property he
was living in, right there.at Augusta Springs. He became furious,
and said : "I will not sign it." Mrs. Cook said: "How can you
make two deeds?" Mrs. Hayden said: "Who has another deed to
the place?" Mrs. Cook said: "He made a deed to us." Of course,
I left in a few minutes, and Mrs. Hayden paid me for taking her
up there.
·
Q. When you went into the Hayden-Cook home, you went to a
room you presumed was Mr. Hayden's room?
A. Yes, sir.
Q. What was he doing?
A. Walking around in his room?
Q. Did he appear to you to be normal, or appear to be weak in
mind and body?
A. Absolutely normal in every respect.
Q. Did he appear physically to be in a run down and in a bad
condition, or appear to be all right?
page 494 ~ A. He appeared to be all right.
Q. You have known him for a number of years?
A. Yes, sir.
Q. I understood you to say when you started to read one of
the deeds it was the deed to the Pendleton property?
Mr. Robertson: I would like counsel to stop leading the witness.
Mr. Taylor:
Q. Who became excited when you started to read this deed first,
Mr. Hayden or Mrs. Cook?
A. Why, Mr. Hayden became excited and surprised as he
naturally would. The papers were misrepresented to him.
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Q. Did you hear the papers misrepresented to Mr. Hayden by
Mrs. Katherine Hayden?
A. Yes, sir, because she told me all the way up there what they
were and how long it had taken her to get these papers fixed up;
that anything the government had anything to do with, it took so
long to get these papers fixed up; that they ·were war risk insurance.
Q. Did she ever mention a deed from the depot to the Hayden
property?
A. No, sir, she did not.
Q. Did Mr. Hayden or not refuse to sign the deed to the Hayden
property at Augusta Springs in your presence?
A. He did.
Q. And that was the deed that Mrs. Katherine Hayden gave
you and you started to read ?
page 495 ~ A. Yes, sir.
Q. Do you remember the next time before this
occasion that you saw Mr. Hayden?
A. No, sir, I do not.
Q. That is, the time prior to that, the first time prior to this
visit?
A. No, sir, I do not remember.
Q. Had you or not seen him recently or was it a long time since
you had seen him?
A. I did not see Mr. Hayden very often, but I saw him
occasionally.
Q: Did you talk with him?
A. I have, yes, sir.
Q. I will ask you whether or not there was any marked difference in his appearance, mentally or physically, on the day that
you went there to have these papers signed from the other occasions
that you have seen him?
A. No, sir.
The Court:
Q. You have testified that you started to read this paper that
developed to be a deed to the Pendleton property, and Mr. Hayden
grew furiously angry: What did he say?
A. He said: "I will not sign them. I will not sign a one of
them."
Q. Did he say anything else while you were in the room?
A. I heard him, but I cannot remember.
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Q. You have testified what Mrs. Cook said: What did
page 496 ~he say in answer to that?
A. Mrs. Hayden was the one. Mrs. Cook said: "How
can you make two deeds to the place?" And Mrs. Hayden said:
"Who have you deeded it to?" And Mrs. Cook said : "Well, he has
deeded it to us."
Q. Did he say anything then?
A. I cannot remember.
Mr. Taylor:
Q. Did you on any occasion ever hear Mr. Hayden say what
he intended to do with the property, any property?
A. Well, yes, sir. He said he intended to live there the balance
of his life. That was one remark he made that afternoon I was
there. Other than that I have not heard him mention anything
about his property.
Q. That was when Mrs. Lawrence H~yden was present?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Robertson:
Q. When you took Mrs. Lawrence Hayden over there in the
taxi, when you reached the place Mrs. Cook was there, waiting for
you, was she not?
A. No, sir, she was not.
Q. Did you see Mrs. Cook before you went to Mr. Hayden's
room?
A. No, sir.
Q. Did she come after you went up or was she already there?
A. They had to find her as well as I remember ; I
page 497 ~cannot remember?
Q. Did she come walking around from the rear of the
house before you went to Mr. Hayden's room?
A. No, sir.
Q. And you left without notarizing these papers?
A. I did.
Q. And a short time after that you receive a check from Mr.
Hayden for $25.00, on the corner of which was endorsed "in
appreciation" ?
A. Yes, sir.
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Q.
A.

Q.

That was signed by Mr. Hayden?

Yes, sir.

How was it delivered to you?
A. By Mrs. Cook.
Q. How soon after you had been over there?
A. I cannot remember.
Q. What did she say when she gave it to you?
A. She said Mr. Hayden had asked her to give it to me. It
was marked "in appreciation."
Q. In his hand-writing?
A. I think the check was typewritten; and, of course, he had
signed it.
Q. Do you remember how soon after you had been over there
that was?
A. I do not remember exactly; I would say a week or two.
, Q. When did you go in the Chevrolet business in Craigsville·?
· A. We have been in business there since 1921 and sold Chevrolets off and on since that time.
page 498 ~ Q. How many automobiles have you sold to Mr.
Cook?
A. I do not remember.
Q. Have you a record?
A. I suppose we have.
Q. How many automobiles have you sold to Mrs. Marshall
Cook?
A. One.
Q. What kincl?
A. A 1940 or 1941 Chevrolet.
Q. A Four-door car?
A. I think a two-door.
Q. Did she pay cash or buy it on time?
A. I do not remember that.
Q. Did you ever sell Mr. Hayden an automobile?
A. No, sir.
Q. I understand that the Cooks have two sons, the eldest of
whom is about 20 years old and working at the ship yards : Have
you sold him any automobiles ?
A. Two or three.
Q. Over what period of time?
A. I cannot remember that.
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Q.
· A.

Q.

Did he pay for any of them in cash?
No, sir, I do not think so.
Have you got a record at your office of the putchases by

him?
A. I think so; I do not know.
Q. Do you know the approximate dates on which he bought
each car?
A. One car was a 1937 model we sold him second hand, and
the next one, I think, was a 1941. The 1937 was on
page 499 ~the C.I.T. payment plan, and the 1941 one he gave a note
that was discounted in the Craigsville Bank.
Q. Do you know the amount of the note?
A. I do not.
Q. Has his indebtedness all been paid up?
A. Yes, sir.
Q. Do Mr. and Mrs. Cook owe your concern any money?
A. No, sir.
Q. The younger boy, who is 16, did he buy any automobiles
from you?
A. No, sir.
Q. I will ask Mrs. Elliott to produce the records of the sales
of automobiles to Mr. and Mrs. Cook and their sons.
You are in charge of the office?
A. My husband and I.
Q. You can find them as well as any one can?
A. I hope so.
The Court: You can bring the information which will be all
right; but the law can compel you to bring the books and papers.
If your husband owns the business, you can refuse and we will have
to go through the red tape of compelling you to produce them. I
will, therefore, ask you to bring them in here. It will save us a lot
of time. Bring the dates the cars were purchased, the models, to
whom sold, and the selling price.
Witness leaves the stand.
page 500 ~

Lizzie Wright (colored), a witness of lawful age, called
on behalf of the Defendants, after being duly sworn, testified as follows :
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DIRECT EXAMINATION
By Mr. Taylor:
Q. What is your full name?
A. Lizzie Wright.
Q. Where do you live?
A. In Christians.
Q. How old are you?
A. 49 the 4th of October gone.
Q. Have you been working at Augusta Springs?
A. At Mrs. Marshall Cook's.
Q. How long have you been working for Mrs. Cook?
A. 12 years, this will be the thirteenth year.
Q. What do you do there?
A. I help to do general house work and cleaning up and making
beds and cooking, washing and ironing and things like that.
Q. Just ge·neral house wrok?
A. Yes, sir.
Q. Have you been there regularly for 12 years?
A. Not every day in every week. Sometimes I go on Monday
and if things go on well back home I would stay all week, but I
never did that every week.
Q. Tell the Court whether or not Mr. Hayden was living at
the same house?
A. Yes, sir, Mr. Hayden was living there.
Q. Did you or not see Mr. Hayden while you were
there?
page 501 ~ A. Every day when I was there.
Q. What part of the house did Mr. Hayden live in?
A. He lived upstairs.
Q. Where did he take his meals?
A. Sometimes down in the dining room, and if it was not a fire
in the dining room and he wanted meals he asked us to fix it right
on the little table in the kitchen where it was warm. Sometimes not
a fire in the dining room.
Q. When did Mrs. Cook start to keep boarders in the main
dwelling house, or the big house?
A. As well as I can remember it has been around 3, 4, 5 years
in the big house.
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Q. Were you working for Mrs. Cook at this residence all the
fall of 1941 and the spring of 1942?
A. Most of it I was, yes, sir.
Q. Were you away_ at any part of that time?
A. On Sunday I was away and sometimes on Saturday, and.
along like that, and sometimes two or three days of the week I was
at home, Saturday and Friday most of the time, and sometimes
just stay all week, from Monday until Saturday evening.
Q. Tell the Court whether or not Mr. Hayden stayed there all
the fall of 1941?
A. Yes, sir, he did; most of the time I remember Mr. Hayden
was there.
Q. If he went away did he or not stay any length of time?
A. No, sir, he did not stay away any length of time.
Q. What was his physical condition along in the fall of 1941?
Did he take an active part in the running of the
page 502 ~place there, or was he confined to his room ?
A. No, sir,.he was not confined to his room.
Q. Did he or not go about the place unassisted?
A. He walked around about the barn and looked around about
the things. Yes, sir, he would do it.
Q. Did he walk up and down the steps in the house unassisted?
A. He walked around all the time; no one lead him around.
No, sir, they did not.
Q. During the time you have testified to-I do not want to
know anything except the fall of 1941 and the spring of 1942during that time he read his newspapers, and listen to the radio?
Tell the Court what he did?
A. He read his paper and come down and called for it if he had
not gotten is. I saw him last winter ask for the papers. He said:
"Have the boy bring the paper up." Sometime the boy had not got
to the house with it, and I saw him sit in his room and read his
paper and listen to his radio and read in his room. That was last
winter and last summer past.
Q. Did he wear glasses?
A. I never remember seeing Mr. Hayden go without his glasses.
Q. Was Mr. Hayden treated kindly there and cared for by the
Cooks, or was he neglected and just went about by himself?
A. No, sir, he was not neglected. He was treated kind, and he
said that the Cooks were kind to him.
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page 503 ~

Q. Did he or not tell you that the Cooks were kind
to him?
A. Yes, sir, he said that to me.
Q. Did you ever hear him speak of the ~ooks other than that?
A. Never in my life hear him say anything ugly about them.
Q. Did you ever hear him say anything kind about the Cooks?
A. Yes, sir, I did. The way he come to speak of it. He came
down stairs. and asked me if I had a cup of coffee. As well as I
remember it was around 2 :00 o'clock in the day, and I was ironing,
and he said: "Have you a cup of coffee?" I said: "Wait a second
and I will make you a cup of fresh coffee." And 1 stopped and got
him some coffee and some other little things such as he likes, and I
was asking him about the other places he owned, but he said : "This
will be the Cooks home. They stayed here and looked after me,
because I want them to have it, they are nice and ,kind to me, and
I want them to have it." Yes, sir, he certainly did say that.
Q. Can you approximate when that conversation took place, the
month and the year?
A. It has been about two years ago when he said that to me.
I was there working. It was in winter, but I do not remember what
day. I remember it was in the winter.
Q. Did you ever overhear any conversation he had regarding
his property?
A. The same day that he was telling me that, during the summer
when he was saying that. I asked him if he had any relatives, any
other kin. He said : "Yes," he had. He told me about a
page 504 ~niece he had and Mrs. Hayden, and said the older lady
was Mrs. Hayden, his brother's wife, and he said: "I
have always, for years and years, given' her liberally. If I do not
give her any more, it will be all right, but I have a plenty for her
without this. This will be the Cook's home. I have a plenty for
her without this. I want this to be the Cook's home if they will
stay here and look after me."
Q. Did he or not tell you that he expected to live there?
A. Yes, sir, he said he wanted to make his home there with the
Cooks as long as he lived because they were kind to him. He
certainly said that.
Q. Were you at the home there in Augusta Springs in February
last, the winter of 1942?
A. Yes, sir.
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Q. Were you at the home when Mr. Saunders came to see Mr.
Hayden?
A. No, sir, I was not in Augusta Springs then ; ·I was not there
the day Mr. Saunders came.
Q. Were you at Augusta Springs at the time Mrs. Katherine
Hayden came?
A. The first time she came I was not there. It was somewhere
around the 4th of July. I went.home on the 3rd to be there for the
4th. I was not there when she got there the first time. When I
went back on Monday Mrs. Cook, said she had company. I said:
"Who was it?" She said: "Mr. Hayden's sister-in-law, Mrs.
Hayden, was here with us."
Q. From what Mrs. Cook told you, that Mrs. Hayden had been
.there, did it appear they had a pleasant visit, or did
page 505 ~it appear that there was a squabble of some kind?
The Court: Do not answer that question. It is a selfserving declaration on Mrs. Cook's part.
Mr. Taylor: Counsel for defendants excepts to the Court's
ruling.
Q. Is that all that Mrs. Cook had to say?
Mr. Robertson: I object to any further conversation between
Mrs. Cook and this witness, on the ground that it is purely hearsay
and inadmissible.
The Court: The objection is sustained.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.
Q. Did Mrs. Cook bring you from Staunton to ·the Cook's
residence on that day?
A. On the 3rd of July?
Q. Yes.
A. No, sir, not that day.
Q. You found other means .of transportation?
A. On the 3rd of July when I came she did not bring me.
Q. When was the first time you ever saw Mrs. Lawrence
Hayden?
A. The day that Mr. Hayden told Mrs. Cook to take the deed
and put it on record and while Mrs. Cook was gone Mrs. Hayden
came.
page 506~ Q. You heard Mr. Hayden tell Mrs. Cook to take a
deed and put it on record?
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A. I certainly did.
Q. And what happened then?
A. He told her to take the deed and take it away in a hurry and
·put it on record, and while she was gone with the deed Mrs. Hayden
came.
Q. Is that the first time you ever saw Mrs. Hayden?
A. Yes, sir.
Q. Did you have any conversation with Mrs. Hayden?
A. Yes, sir, she told me her name when she came around to
the kitchen door. I was getting dinner for the men who were working there. She came on in and went by me and told me her name,
and she went on upstairs. She asked me: "Where was Mr.
Hayden?" and I did not tell her where Mr. Hayden was because he
did not tell me to tell no one where he was.
.
Q. Had he told you anything to tell any one that inquired
for him?
A. No, sir, he did not tell me where to tell no one that he was,
but he told me he did not want to meet Mrs. Hayden that day.
Q. He did tell you that he did not want to meet Mrs. Hayden
that day?
A. Yes, sir.
Q. Did he tell you anything else? Tell everything you know
about what happened when Mrs. Hayden was there?
page 507~ The Court: Tell any conversation you had with Mr.
or Mrs. Hayden. 1ell all you know? Have you told
everything you know?
A. Just what come to my mind.
Mr. Curry:
Q. Go ahead and tell us what Mr. Hayden said?
A. After Mrs. Cook had left, Mr. Hayden came back down the
steps. I don't know exactly how many minutes after she had gone,
he said : "I am going across the hall into the other room," and when
he went into that room, he said : "I am going in there and fasten
the door and you come to my room and look after me. You knock
three times, then I will know it is some of you all. I don't want to
meet Mrs. Hayden today," and he went on into the room and
fastened the door and every time I went to the room I knocked' on
the door like he told me, and I went in.
Q. Did you have any conversation with Mrs. Lawrence Hayden
when she came back?
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A. She was first upstairs in the hall. I said: "It. is so hot up
here, won't you come down and sit in the living room," and. ·she
thanked me and said: "I believe I will." She come down and sat in
the large living room and I got her a glass of ice water and asked
her if she wanted lunch, and she said she did not want any lunch or
dinner, and after that I fixed her meals on the table for her myself
and I did that until she left, until the last morning when she le£ t
I had not got back.
page 508 ~ Q. Did you hear any conversation she had over the
telephone?
A. I heard her talking to some one over the phone. ·She went
to the phone and was talking over it, and I listened. She said she
was going to call her daughter to meet her; that she was coming
back home. She was in the breakfast room talking over the phone,
and I understood her to say to some one : "I am going to make him
sign the papers before I leave; I am not going to leave until he signs
them." I said soon after that: "Did you get your daughter, Mrs.
Hayden?" She said: "My daughter had gone out; I was talking
to the maid."
Q. Did you have any other conversation with Mrs. Lawrence
Hayden?
A. Let me think I was not thinking of ever having to go over
this again; and, of course, no, sir, as far as I recollect now, I did
not have any other conversation with Mrs. Hayden as far as I can
think of right now.
Q. Were you there on the day that Mr. Hayden left for
Washington?
A. No, sir, I had not gone back that morning when he left to go
to Washington.
Q. Had you seen him the day before?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Robertson:
Q. Didn't you tell Mrs. Lawrence Hayden that Mr. Hayden
had gone to Washington and was going from Washington to
Florida?
page 509~ A. No, sir.
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Q. Didn't Mrs. Cook tell you to say that to Mrs.
Hayden?
A. No, sir.
Q. Why would not you tell Mrs. Lawrence Hayden where Mr.
Hayden was?
A. Because Mr. Hayden said he did not want to meet her that
day.
Q. Why didn't you tell her where he was?
A. I did not tell her no place.
Q. Why didn't you tell her where he was?
A. She _did not ask me.
Q. What was your objection to telling her where he was?
A.- Because he told me he did not want to meet Mrs. Hayden
that day.
Q. Why did he say he did not want to see her?
A. He did not give no reason.
Q. You knew Mrs. Lawrence Hayden wanted to find out where
he was?
A. I knew she did but he said he did not want to meet ·her
that day.
Q. Did you tell her he was somewhere he was not?
A. No, sir.
Q. What did you tell her?
A. I did not tell her anything.
Q. You had to answer her question?
A. I did not tell her anything. I was not going to tell her any
story; that he had gone somewhere he was not.
Q. Didn1t you tell her ·he had gone to Washington and was
going to Florida?
page 510~ A. No, sir.
Q. Where did you tell her he was?
A. I did not tell her anything.
Q. Was she content with that?
A. I don1 t know.
Q. She just asked you once and you did not tell her and she
just let it go?
A. That time it was.
Q. Had she been at the home except that day?
A. The day I saw her?
Q. I am not talking about the time on the 3rd of July. This
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day she asked you where Mr. Hayden was, and you did not tell
her: Was that the day before he left to go to Washington?
A. No, sir.
Q. How many days before he left?
A. Let me think of how many days. It was Friday. That was
on Friday, and on Saturday, when Mrs. Cook went to Staunton, I
went with them on through to Staunton.
Q. Was that when they recorded the deed?
A. I don't know; they went into Staunton shopping like they
usually go to town.
Q. When did Mrs. Hayden arrive on her second visit?
A. I went home on Thursday night; it must have been on Friday
that she arrived.
Q. When did you have the conversation about where Mr.
Hayden was and you did not tell her?
A. That was the day Mrs. Cook went into Staunton; that was on
Friday.
page 511 ~ Q. How much does Mrs. Cook pay you?
A. 75 cents.
Q. How much is she paying you for coming here today?
A. I don't know; she has not said she will pay me anything.
Q. Have you ever discussed this case with Mr. Curry or Mr.
Taylor?
A. No, sir.
Q. With Mrs. Cook?
A. No, sir.
Q. Have you ever talked about it with Mr. Cook?
A. No, sir, I never have.
Q. Have either Mr. or Mrs. Cook asked you what you would
say when you got to Court?
A. No, sir.
Q. Have you ever told them what you were going to say? .
A. I don't think they know.
REbIRECT EXAMINATION
By Mr. Taylor:
Q. Have you discussed this case with Mr. Robertson? Did he
come to see you?
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A. Yes, sir, he was down home one night.
Q. I want to ask this witness whether or not, when she was
interviewed by Mr. Robertson of opposing counsel, whether or
not she made the same statement to him as to what she knew
about this case as what she has told the Court from the witness
stand.
page 512 ~ Mr. Robertson: The reason I object to that is because
I do not want to be put in the position where I would be
compelled to testify rather than leave something in the record that
would have to go unchallenged.
The Court: I have expressed my views twice and I will have to
adhere to the ruling I have previously made.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.
Q. Did I understand you to say on the cross examination of Mr.
Robertson, that you came to Staunton in a car on Saturday? With
whom?
A. With Mrs. Cook and Mr. Cook and Mr. Hayden, and one
of the little boys that had been doing some work at Mrs. Cook's
house.
Q. Where did you go to in Staunton?
A. I just got out, and I went around in the stores shopping,
and I did not see them any more until I got ready to go home.
Q. What time did you go home?
A. We stayed in here around-I did not look at no timearound two and a half hours, or something like that. I did not
notice the time, because I was not thinking of ever having to go
over it again.
Q. Do you know where Mrs. Lawrence Hayden was?
A. I know where I left her. I fixed lunch on the table in
the little dining room just before we came out of the
ppage 513 ~house. She started to sit down and run out and washed
her hands, and she was washing her hands when I left.
Q. Was she at the Hayden home when you got back that
Saturday?
A. I came back from Staunton and got out at Buffalo Gap, at
the filling station, and went home and stayed there until Monday
morning?
Q. Who was in the car when you got out?
A. Mr. and Mrs. Cook and Mr. Hayden.
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Witness leaves the stand.
( At this point Court adjour_ned.)
January 20, 1943, Court convened at 10:00 A. M.
Walter Goodrich (colored), another witness of lawful age, called
on behalf of the Defendants, after being duly sworn, testified as
follows:
DIRECT EXAMINATION
By Mr. Curry:
Q. Where do you live?
A. At Christians.
Q. How long have you lived there?
A. For the last 14 years.
Q. What is your occupation?
A. Carpenter, and painter and paper hanger.
Q. Are you acquainted with Mr. James R. Hayden?
A. Since March, 1942; that was the first time I met him.
Q. How did you happen to meet him then?
A. I went to see the cook who worked for Mrs. Cook, Lizzie
Wright is the cook.
Q. How did you happen to meet him then?
A. I drove in my car to see Mrs. Wright to carry
· page 514~some things home for her. I got out with my uniform on.
Q. What do you mean by that?
A. My overalls. I did not know Mr. Cook or Mr. Hayden or
any one else, and I asked for Mr. Cook, and the gentleman said:
"This ain't Mr. Cook; this is Mr. Hayden. What do you want?"
I said : "I want to see the cook. She told me to come by to bring
some things home for her."
Q. Your home is also at Christians?
A. Yes, sir, and then he asked me what kind of work I am
doing. I told him I am a painter and "paper hanger and do a little
alteration work at times, and he asked me where I was working,
and I told him I have been working at Craigsville. He said: "We
have some work and I would like you to do it when you finish your
work." That went on for a couple of weeks, and after that I went
back and asked if I could do the work, and he asked me how much
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I would charge to do it by the hour. We agreed on that, and he
asked me when I could come to work, and I said I would try to
come next week.
Q. What work were you to do?
A. Painting first, downstairs, the inside. I brought my son
along with me, who has been working for me for seven years, and
we started on the inside.
Q. Where is your son now?
A. Fort Bragg, N. C.
Q. You started painting on the inside?
A. Yes, sir.
Q. Was there any agreement about doing other work about the ·
premises?
page 515 ~ A. After working further on the job we commenced
talking about other work.
Q. To whom did you talk?
A. Mr. Hayden, about repairing the porch, and I told him, yes.
Mr. Cook had the lumber sawed and we ~tarted working on the
porch, putting new columns and foundation had to be jacked up and
put new pillou.•s under it.
Q. On the front?
A. The driveway in the front was where we started.
Q. Is there a porch in the rear?
A. The back porch and the kitchen porch; I worked on all
three of them.
Q. Was there any work to be done on the outside of the big
house?
A. Yes, sir, we repaired. several broken places in the boards of
the house and facing of the house, in the weather boarding of
the facing of the house we put in some new pieces.
Q. What was the condition of the roof?
A. It was in bad shape ; had several leaks in· it for wearing
and settling of the house caused a lot of leaks. Mrs. Cook's son
used plastic cement on the roof and stopped a lot of leaks, but
several leaks in the house yet.
Q. Was anything said about roofing the house?
A. He asked me if I could lay the roofing. I said, yes, providing I could get the tools. I told him when that much roofing
was bought most people furnished the tools, if they bought that
much roofing from them.
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Q. Was anything else said?
A. To finish the outside and talk about the roofing
later on, and I went on and finished a certain amount of
the inside work and started on the outside, painting the house.
Q. You ,saw him the first of March?
A. Yes, sir, ai:id I went to work in April, but I could not call
the day in April when I started.
Q. What work did you do, at what rate?
A. I started painting inside, the lower part of the house.
Q. What did you get for your work?
A. 40 cents an hour.
Q. Was that your agreement with him?
A. I told him I had been getting 40 cents an hour.
Q. What about your son? What was he to be paid?
A. He got the same price. He had had seven years' experience
and he could work as good as I could..
Q. He was to be paid at the same rate?
A. Yes, sir, that is what he had been working for for the last
seven years.
Q. You began in April?
A. Yes, sir, but I could not call the day.
Q. The first part or the latter part?
A. I am not quite sure, near about the middle, but I could not
call the day on it. Me and my son had several jobs to complete
before could get started on that work.
Q. Did Mr. Hayden give the matter of your work any attention?
page 517 ~ A. · Yes, sir, he did, he came down stairs and looked
at the work and seemed well pleased. I started painting in
the kitchen first, the whole kitchen is wood work, side walls and
ceiling, and it took 3 0 gallons of paint to give it the first coat.
Then we went into the breakfast room and into the big dining
room, and then into the hall and lower part of the house, painting
the wood work, and she· ( Mrs. Cook) was left in charge to go on
with such work as she wanted.
Q. Who left her in charge?
A. Mr. Hayden told her to give orders what work she wante ·
done at the time. She wanted the lower part cleaned up first; she
was expecting her son to come for the holidays.

page 516~
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Q.

Did you do any papering?
A. Yes, sir, five rooms in the house.
Q. How many rooms in the house?
A. I dont' know ; I heard there was 26 rooms in it.
Q. Did you do painting in all the rooms?
A. No, sir, several rooms not yet touched; we painted in quite
a number of them.
Q. Did he want all the rooms fixed?
A. All the rooms cleaned in time, but we never got to them.
Q. Was anything done to the floors?
A. We painted the down stairs floors and waxed and washed
with gas to get the wax off and painted all the floors down there
and upper hall floors.
Q. How did Mr. Hayden get about?
A. Fine.
Q. Did he walk steadily?
page 518 ~ A. As steadily as I can for his age, for he walked as
good as any man ought to walk.
Q. How did you observe his walking, that he was steady?
A. I observed he walked for his age as good as a man could
walk and he seemed to be as steady coming down stairs and he
walked around the house where we were working, and I could not
see anything wrong with the man whatever.
Q. How did he appear to be in mind?
A. Normal as far as I could see.
Q. How of ten were you paid?
A. Some weeks I was paid every week and some not; the
weather did not let me get back.
Q. You were paid by the hour?
A. 40 cents an hour, and only paid according to the hours
put in.
Q. Who paid you?
A. Mr. Hayden paid me in cash and checks and Mrs. Cook
paid me some.
Q. Who paid you in the beginning?
A. Mr. Hayden started paying first.
Q. You were paid generally at the end of the week?
A. Yes, sir, providing I could get back; weather conditions
did not always permit me to get back.
Q. Who counted up the time?
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A. He checked up on the hours as I give them. Mrs. Cook
ratified the statement. She knew when I come and when I left.
Q. She checked the time?
page 519 ~ A. Yes, sir.
Q. Did she do that under his direction?
A. All three of us there together.
Q. I mean as to the checking of the time?
A. She would check some of the time and we some time. She
would check a lot of times. A lot of times I would get there and he
would not be up; and sometimes he would be up; and naturally
when I come in the morning, I put on my overalls and started to
work and I had been there an hour before I would see either one of
them. And he said whatever work Mrs. Cook wanted done to go
ahead and do it; that he had put a certain amount of money to be
paid to me in checks, and she had sufficient money and to bring my
helper and keep on with the work as I had been doing. He was very
well pleased with the work at the time.
Q. Who told you that?
A. Mr. Hayden.
Q. Did he talk intelligently and normally?
A. Yes, sir, anything he wanted to say naturally like you are
talking.
Q. It would take considerable calculation at the end of a week,
or two weeks, who made them?
A. He seemed to be well pleased to pay me.
Q. Did he calculate it or go on your calculation?
A. I give him my time and he asked me to figure it, and I
figured my time and nothing else said, both figures come out
right.
page 520 ~The Court :
Q. How did Mr. Hayden ac(ually determine how
·
many hours you worked?
A. He left it in my hands and the hands of Mrs. Cook?
Mr. Curry:
Q. And you all told him?
A. I told him the hours. We had a little paper, showing
Monday, Tuesday, etc., we ·came at 8 and worked to 5, and all I
had to do was to give him the time book, and I checked up the time
and he could check up, and there was Mrs. Cook to ratify it.
Q. Did he do it in his head or did he use some other method?
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A. Do it in his head and lots of times use a pencil like I would.
Q. You kept a book of your time?
A. I kept a book, kept it in a little note book, each day, and my
son worked quite a little bit, and I had another fellow and he
worked on the outside of the house two weeks before we started
to paint and in that time she put us on strictly a checking account,
Mrs. Cook did.
Q. When you first began the work?
A. I just told you he paid some in cash and I checked the hours,
what time I could get from 7 :00 to 5 :00, until we quit, and the
number of hours put it down each day, and Saturdays we stopped
at 12:00.
Q. When you came to settle at the end of the week, or two
weeks, did your book show what work you had done and the men
you had working with you?
page 521 ~ Mr. Robertson: This witness is talking about all these
books and accounts. I call for them.
The Court : Have you got any records that you made while you
were doing this work?
A. Only a little note book. My other boy went to Fort and
carried it away with him, and he taken some girls' names and
carried it with him. In fact, it was his book; it had days and
months all in it.
The Court:
Q. All I am interested in is what part Mr. Hayden played in it?
A. I have told you all I can.
Q. You did keep that little memorandum book?
A. I don't know whether my boy has got it.
Mr. Curry:
Q. Is that the only son of yours who worked for you?
A. Waddell Smith worked for rne.
Q. When you came to settle at the end of the week with Mr.
Hayden would you give him that memorandum that,you had?
A. I would check my time up and lay the books and paper down
and he would look them over and check himseli, or say that is all
right because he was satisfied. He left Mrs. Cook in charge and
my statement and her statement was all satisfactory.
page 522 ~ Q. Did he read your memorandum?
A. He did at first until he found everything was
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checking up right and then he did not pay no attention to it for
whatever she said he was perfectly satisfied, or seemed to be.
Q. How did your checking agree with his?
A. It came out the, same way. I did not want no more than
what I worked for. I try to be honest with people. I would rather
give him a quarter or half an hour than .check it up.
Q. Did Mr. Hayden wear glasses?
A. Yes, sir.
Q. From what you could see could he read your memorandum?
A. Yes, sir.
Q. He could see that ?
A. Yes, sir.
Q. Then he made his own account up from it wh~n he went
to pay you?
A. H~ checked it up and paid me all what was coming to me,
and asked me if I would be back, and I said if the weather was
good. I had not had a job that big since I been home and naturally
I wanted to go back.
Q. Was anything done about the chimneys?
A. Yes, sir, I started to repair the chimneys; that was the first
chimney on the left side of the entrance way.
Q. You talked about the roofing?
A. The chimney had to be repaired before you repair. the roof.
I had to start to repair that.
page 523 ~ Q. Did any one direct you to repair that?
A. The chimneys were in bad shape and the bricks
falling off and I. said if I could get the sand, and I happened to
locate the sand at Augusta Springs and I sent my boy after that
and he brought it down and I sifted it. My boy understood how I
wanted it mixed and he did the mixing and I put it on the roof.
Q. What did Mr. Hayden have to say?
A. To repair the chimneys that needed repair. I told him the
chimneys were in bad shape, and all the dirt all over the roof,. and
some leaks. We used some more cement to stop the leaks until we
could get the roofing.
Q. What kind?
A. Plastic that comes in a pail, kind of heavy like paste; used
that in different seams that show~d leaks.
Q. What did he say about the condition of the roof?
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A. He naturally had never been on the roof. He asked me to go
and check the roof as well as I could go.
Q. What do you mean by checking?
Q. Go all over the seams where the fellow had been working
and I found more leaks and some could be repaired, many need not
put a new roof on and others may be put in a new piece of tin.
The Court:
Q. In other words, you examined the roof and saw what was
needed to be done ?
page 524 f A. Yes, sir.
Mr. Curry:
Q. You reported that to him?
A. He said: "I want to put the roof on and leave that until he
come back and the other repairs are finished; leave it off until I
come back and go on with the other work." He was the boss and
Mrs. Cook was the boss. I did not know who was the boss ; all I
was wanting was my pay.
Q. You say that Mrs. Cook was bossing and he was bossing
too: What do you mean? Did any one authorize her to boss?
A. Mr. Hayden said: "Mrs. Cook is left in charge; to take care
of what work she wants done around the house. She is up and
knows what she wants done first, and whatever she wants done
would please him. She has sufficient money to take care of any
part of the work she wants done; it is up to her to lay out the
work." He come around and say things look fine and ask me how
long it would take to do this and and do that, and I told him I could
not tell because the weather would prevent us from working some
times.
Mr. Robertson: I have not objected before, although much of
the testimony of this witness is irrelevant.
The Court: Counsel has taken a great deal of time in this
preliminary examination.
page 525 ~Mr. Curry:
Q. You have stated, as I understood you, the first
work that you did there, for some time Mr. Hayden paid you?
A. Yes, sir.
. Q. Did he pay you in money of by checks?
A. In money and checks. I don't know how much in checks,
because I turned them over for the bank.
Q. He had given the money to Mrs. Cook to pay you?
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Yes, sir.
And she paid you after that?
A. Yes, sir.
Q. From the time you began in April, how long was it that he
continued to pay you in cash or checks ?
A. I think it was around the last part or May or June till Mrs.
Cook started to pay in checks, around there somewhere.
Q. He did pay you himself and kept the run of your account?
A. Yes, sir.
Q. And settled with you?
A. Yes, sir.
Q. Up to somewhere-Mr. Robertson : I will ask counsel not to lead this witness any
more.
Mr. Curry:
Q. That continued until when did you say?
A. I will say around the last part of May; some time in May;
I never kept no date.
page 526 ~The Court :
Q. When did you stop work?
A. Ever since the last March or April; I went back in January.
Q. You worked off and on from April until January.
A. Yes, sir, not steady; sometimes two or three days at a time,
because I had other work at home and I could not take care of it all
the time.
Mr. Curry:
Q. According to your statement you worked until this January?
A. Yes, sir.
....
Q. What did Mr. Hayden say about turning the money over to
Mrs. Cook?
A. He said: "Go ahead with the work; Mrs. Cook has sufficient
money to take care of the work to be done."
Q. Do you know what time Mr. Hayden left up there?
A. No, sir, I don't know exactly the time he left. I was not
there the day he left. I was there the first day this lac;ly came. I
don't know her name; his sister-in-law. I was working on the roof
then, and I went home and was at home for three or four days;
when I got back he was gone then.
Q. Did he give you any directions about roofing the big house?

Q.
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It is a very large house. About what would be the cost of roofing
that house?
A. I told him I did not know. I had not been interested in that
much tin since I left Brooklyn. What work I have been doing the
people bought the tin.
Q. But he wanted the roof put on?
page 527 ~ A. Yes, sir.
Q. What kind of roof?
A. The best roof. I asked him if he wanted block tin or galvanized. He said: "I don't know one from the other; I want the
best. You will have to take that up at the place you buy· the roofng."
Q. What is block tin ?
A. Light weight tin and galvanized is galvanized tin.
Q. I pr~sume that is hard to get?
A. It would be now. Probably, at that time you could' get it
then, but I doubt if you could get it now.
Q. If you put on the roof, were you to put on the roof, or to
furnish it too?
A. All I was to do was the labor work.
The Court:
.
Q. What did Mr. Haden say about the roof?
A. He said: "Could you lay the roof?" I told him I have
worked and done this work before, and I told him : "Yes, I could
put it on if I could get the tools to work with; all I want is the tools
and the men to work with."
Q. What did he say then?
A. He said: "Leave the roof until I come back and I will take
that up when I come back."
Q. You have told me eyerything he said?
A. Yes, sir, that is a fact.
page 528~Mr. Curry:
Q. When did he make the statement to leave it over
until his return?
A. Wpen I was working on the chimney after this lady came
there, and he said: "I probably will have to go away and when I
come bc1;ck I will talk about the roof afterwards." Of course, I did
not know one from the other as far as the people were concerned.
Q. When Mrs. Cook began to pay you, I understood you to say
was the latter· part of May or June?
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A. Yes, sir, when we started on the outside of the house.
Q. How did she pay you?
A. In checks and counted it up the same way Mr. Hayden did.
Q. Who checked up the account?
A. Mrs. Cook she taken charge of it or checked the hours and
·
paid accordingly.
Q. Usually in money or checks?
A. Some in checks and some in cash. If just a few hours give
us cash, and if more give it to us in checks.
Q. What did Mr. Hayden tell you about paying her?
A. He said she had sufficient money to take care of any work
she wanted done; to go ahead and do it ; and she had the money
to pay me.
Q. Whose money, her money or his?
A. She had the money to pay us. I don't know whose money;
she had the money.
Q. All the work you did after th.st, who paid you?
A. When she started, she paid it from there on.
Q. Did Mr. Hayden ever say anything to you about
page 529 ~whether you would be paid cash for all you did?
A. He did not say nothing about ,being cash for all
of it.
Q. Did Mr. Hayden give any directions about any other buildings except the big house?
A. Yes, sir, the big house and the barn to be taken care of and
do that as soon as I finished with the big house, and a couple of
outside houses to be repaired, boards and pieces to be taken out,
such as porches and steps.
Q. Was any estimate made by him and you together as to what
it would cost to make these repairs?
A. Only spoke materials would be gotten, and I was not ·
furnish no materials ; left with them to furnish all materials.
Q. The materials that you used did you furnish them?
A. No, sir, only work.
Q. Who furnished the paper?
A. He furnished the paper for one or two rooms and after that
I furnished the material myself.
The Court: It is not material to go into all that. It is perfectly
clear what this man has said. You have been over it three times.
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Mr. Curry: If you think I do not know how to examine this
witness-Mr. Robertson: I object to any further examination of this
witness on these immaterial matters and ask that the
page 530~examination be concluded, or that counsel proceed to
something that has to do with the case.
Mr. Curry: I submit that I have-examined this witness properly.
Mr. Rqbertson: The examination has been on matters that have
nothing to do with the case.
The Court: I think unless you want to develop something new,
the examination has been full and complete.
Mr. Curry:
Q. Can you tell the Court the day that you talked with Mr.
Hayden, about when that was?
A. The day this lady was there and I was working on the
chimney, working on the roof.
The Court:
Q. Can you tell me what month that was?
A. The same day this lady come there, around in July I think.
I don't know what part it was. I never paid no attention to it. I
was interested in my work and had nothing to do with any one else.
Mr. Curry:
Q. Did Mr. Hayden ever say anything to you or not about
having deeded the property to the Cooks?
A. I was working in the breakfast room in the morning. He
came down; the day the deed was brought in to be
page 531 ~put on record, and I heard him say this: He asked Mrs.
Cook did she have sufficient cash to put the deed on
record, and she said, yes. He went on into the kitchen and I kept
on with my work. I had nothing to do with that. I was painting
at the door there at the time, painting the floor.
Q. Did he say or not what deed that was?
A. The deed to the property, all I know, he was making the
one of.
Q. What did he say?
A. He made the deed over to Mrs. C0ok and them and they
were putting it on record.
Q. I suppose the Court wants to know all that was said there?
A. Another thing I heard. He asked Mrs. Cook did she have
sufficient cash to take care of the business of putting the deed on
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record, and she said, yes, and naturally I kept on with my work
and whatev·er else they talked, I did not pay no attention to it. I did
hear him say that. The Cooks were all out in the kitchen talking;
I did. not pay no attention to any of it; it was not any of my
business.
Q. I had understood you to say-Mr. Robertson: I object to the question. Counsel cannot give
the witness the cue that way. He will have to ask him the question.
page 532 ~Mr. Curry:
Q. Did you say anything about what occurred in the
kitchen? About what the deed was for?
A. I learned afterwards what deed it was. I learned after it
was the deed to the place.
Q. Did you learn that at the time?
A. All I knowed was a deed to be put on record, and I had
nothing to do with that part; I didn't know. I learned after what
it was.

CROSS EXAMINATION
By Mr. Robertson:
Q. Where were you born and raised?
A. Born in Churchville and practically raised in Christians after
my mother and father died.
Q. You said something about being in Brooklyn. How long
were you away from Virginia.
A. 15 or 20 years.
Q. You said the first time you went to see Mrs. Wright: Who
did you mean by that?
A. The lady you had on the witness stand.
Q. Do you mean Lizzie \V right, the colored woman, who testified?
A. Yes, sir.
Q. How long have you known her?
A. The last three or four years.
Q. How far from her home is your home at Christians?
A. Maybe 300 or 400 yards.
Q. How many times have you talked ·to- her about this
case?
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page 533 ~

A. Not at all.
Q. You never discussed this case with her?
A. It was none of my business.
Q. You were summoned to Court and she was summoned?
A. Yes, sir.
Q. And you live in sight of her and you never discussed the
case with her?
A. No, ·sir.
Q. And you never discussed it with Mr. Curry?
A. No, sir.
Q. Did you ever discuss it with Mr. Taylor?
A. No, sir.
Mr. Taylor: I object to the question.
The Court: I ruled it was proper to ask if a lawyer interviewed
him and that is the end. If this keep us there will be no lawyers in
the case.
Mr. Robertson: I have interviewed everybody that I thought was
in a position to be interviewed, to determine what side they were on;
I interviewed everybody; I thought it was my duty to do so.
Q. Have you talked to Mr. Taylor?
A. No more than I was in there with Mrs. Cook, and them and
I think this gentleman was in the hall.
Q. How many times have you talked about this·case with Mrs.
Cook?
page 534 ~ A. No more than since the time I worked out there,
telling me how things were going against her.
Q. How many times have you talked to her?
A. Only once or twice that the case_ was brought up.
Q. You are still working out there, off and on?
A. Whenever I get time.
Q. You have not finished the job?
A. No, sir, and I will not be finished for some time if the
work goes on as it is supposed to go on.
Q. Mrs. Cook is still paying you for it?
A. Yes, sir.
Q. When was the last time you saw Mr. Hayden?
A. On the day his sister-in-law was out there, and the following
day he came away or the day after, and I was not there.
Q. You did see him when his sister-in-law was there?
A. Yes, sir.
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Q. Was his physical condition about the same as it was all
before that?
A. It seemed to me it was.
Q. Was his mental condition the same as it was all the time
before that?
A. I did not notice any difference.
Q. How much have you been paid altogether for the work?
A. I never kept a record.
Q. Approximately, what was it?
A. Because a lot of time I made two or three days; sometimes a full week, and sometimes less. I never kept a
page 535 ~record.
Q. You said it was the biggest job you worked on?
A. Yes, sir.
Q. But you have no idea how much it was?
A. I was working by the hour and I had no reason to keep it in
my head, and I put it down every day.
Q. You were working in the kitchen when you heard Mr.
Hayden ask Mrs. Cook if she had enough money to put the deed
on record?
A. No, sir, I was working in the breakfast room, next to the
kitchen.
Q. They were talking in the kitchen?
A. Yes, sir, the door was wide open, and I was painting on
the floor.
Q. What other conversation did they have in the adjoining
room, between the Cooks and Mr. Hayden?
A. They was talking and I did not pay no attention to it.
Q. How did you happen to hear about the deed?
A. Because I happened to be painting near the door, and I
heard him speak, speak about the deed.
Q. You cannot recall any other words ?
A. About the deed and the money.
Q. Mrs. Cook has reminded you of that?
A. No, sir,' after Mrs. Cook left I kept on working and Mrs.
Z right told me what the trouble was about.
Q. When did she tell you about that?
A. That same morning.
Q. I ask you again if Mrs. Cook has not recalled to your memory the conversation about putting the deed on record?
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A. No, sir.
Q. Who told you that it was the deed to the home
property there ?
A. Mrs. Lizzie Wright told me, and I was not so dumb I could
not keep it.
Q. She told you that that morning?
A. Mrs. Wright said they had to put the deed to the place on
record.
Q. That is the only reason you know it, because Lizzie Wright·
told you so?
A. She said they had gone to put the deed on record he had
given both of them the place.
Q. You have never discussed it with Lizzie Wright since that
morning?
A. No, sir.
Q. You have never discussed it with Mrs. Cook?
A. Me, no, sir. When she came back she said she had put it
on record.
Q. That is all she said?
A. No, more.
Q. Did she tell you it was the deed to the property you were
working on?
A. Yes, sir, that is what she said; that the property was deeded
to them now.
Q. Did she tell you when Mr. Hayden had made the deed?
A. No, sir, I did not ask her.
Q. You said you learned afterwards it was the deed to the
property there ?
A. It was after Mrs. Cook had gone to town.
page 537~ Q. The same day?
A. Yes, sir.
Q. And you have never discussed it with Lizzie Wright since
that morning?
A. No, sir, I had no right to do it; it was none_ of my business.
Q. And you ·live within a hundred yards of her?
A. Yes, sir.
Q. How much time did you put in the month of April approxi·
mately?
A. I could not tell you; I did not keep no record.
Q. Could you estimate:it?

page 536 ~
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A. No, sir, I would be ·doing wrong, an injustice to ine and
to Mrs. Cook.
Q. How much time in the month of May?
A. I never kept no record, and there is nothing else you can get
out of me.
Q. If I ask you something new, you will answer it?
A. As well as I can.
Q. Have you talked to Lizzie Wright about this case since the
morning you had the conversation about putting the deed on
record?
A. No, sir, I have not.
Mr. Taylor: I object; he has asked him that same question four
times.
The Court : Yes, sir, I think he did.
Witness leaves the stand.
page 538 ~ George 0. Glass, another witness of lawful age, _call.
ed on behalf of he Defendants, after being duly sworn,
testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. This side of Augusta Springs, about one mile from the post
office.
Q. Whose property does your property join?
A. Moyer ·and Hayden.
Q. Approximately how far is _your property from the Hayden
dwelling house? .
·
A. Straight tbrougti or around the road ?
Q. The nearest point from the dweUing house? .
A. Between 400 or 500 yards.
·
Q. In what business are you engaged?
•
A. We were in .the filling station business and it is dosed now.
Q. How long have you been living there on this property?
A. I bought this ,property in 1929.
Q. Do you know Mr. James R. Hayden?
A. Yes, sir.
Q .. Ho~r"lorig have:1ou·'known·him?·
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A.
Q.
A.

Ever since I bought the property from him.
You bought this particular property from Mr. Hayden?
Yes, sir.
.
Q. Have you been living on tJhe property and operating the
station there since that time.
page 539 ~ A. Yes, sir, ,except when out on construction work
and my wife operated the station then.
Q. Were you living on your property and operating the station
in 1941 and 1942?
·
A. Yes, sir, I was there except I left in January, 1942, and
went west on a job ...
Q. You lived there all of 1941? .
,
A. Yes, sir, that is my home.
Q. You went off on a construction job in January, 1942?
A. Yes, sir.
Q. What part of January?
A. The 10th df January.
Q. I will ask you whether or not you had occasion, ,or occasions, to see and talk with Mr. Hayden during the fall of 1941
and through January, 1942, up to the time you left?
A. I seen him right after the first of every month in 1941,
.
and around the first of January, 1942.
Q. Where would you see him?
A. Up in his room.
Q. At his home?
A. Yes, sir.
Q. Did Mr. Hayden or not deal with you?
A. He dealt with1.me a.11 the time. I had a bill every month
Q. Did you or .not go to his place for the !?ettlement of the
account?
A. Yes, sir.
Q. Did he come to your place?
page 540~ A. Yes, sir.
Q. How would he come to your place?
A. In his car. Mr. Cook or some one WIQUld bring him over
there.
Q. You mean some of the Cook family.
A. The Cook family and some of the Gordon family.
Q. I wish you would tell the Court whether or not in your
opinion Mr. Hayden was a normal man, physically and mentally,
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'during the' fall of 1941 and up to the last time you saw him, or
'whether or not he was an abnormal lperson, and weak in mind
and in .a ,weak physical condition?
A. I never noticed any change in him in the way of mind at
all from the time I started business dealing with him until I quit.
Q. Did you notice any material change in his physical makeup?
A. No, sir.
Q. Not for bad or good?
A. No, sir.
Q. Was he or not a particular man to deal with or careless?
A. He seemed to be very particular when I presented his bills
to him. Everything was itemized out to the penny that they got,
whether ·on the' tracor or what and marked on the bill who got _it
and what machine it was put in. He would look the bills over,
and S<:l.Y: "This is the amount .I owe you?" And I would say:
"Yes."
Q. Can you ~ve the Court the approxim~te date that you last
saw Mr. Hayden?
page 541 f A. It must have been around the 3, 4, or _5th pf
Ja11,uary, 1942.
Q. Is this property that you own a part
the Pendleton
property?
A. Yes, sir.
Q. It came off the original tract?
A. Yes, sir.

of

CROSS EXAMINATION
By Mr. Robertson:
Q. Do you remember whether or not you saw Mr. Hayden
any time during the month of October, 1941?
A. I would not say for sure. I missed seeing him ther.e one
or two months during the year, and I do not know which months
it was.
Q. Did you sell anything other than gas or oil?
A. Yes, sir.
Q. What else?
A. Groceries and lunches and soft drinks and tobacco.
Q. Did he ,purchase anything other than gas and oil?
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A. No, I think he bought bolts and ,gas and things like that.
Q. Did he buy groceries or household supplies?
A. No, sir.
Q. Do you know how many automobiles of Mr. Hayden and
the Cooks altogether used to buy gas at your place?
A. Mr. Cook never bqught any gas from me, except a few
times, 1tha't is, for his own car.
Q. Did he buy for Mr. Hayden's car and the tractor?
A. Yes, sir, and the wood saw.
Q. What would his account run on an average a
month?
page 542 ~ A. I have sold him as high as $75.00 or $80.00 a
month when buildmg the dam up there; other months
run down as low as $15.00 or $16.00
'
Q. The Gordon boy that used to drive for Mr. Hayden is now
dead?
A. Yes, sir.
REDIRECT EXAMINATION,
By Mr. Taylor:
Q. Have you ever had occasion to go to the dam you spoke of?
A. Yes, sir.
Q. Was that a large project he built up there?
A. It taken a world .of work on it.
Q. Approximately how many hands did he have employed
when building the dam?
A. 5 or 6 men were .up there.
Q. Approximately how long about the construction· of that
dam?
A. He built it and then i't washed out one night and then· he
added to it; he kept ,piddling with it for quite. a while ..
Q. What do you mean by quite a while?
A. Different,times and different years; taken about three years
if not longer thaif he was building on i't.
Q. Did he ever or not change the loca.tion from the first dam
to another location?
A. I could not tell you ; I was not up there but about twice in
all my' life.
·
. Q. It was quite a large project?
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A.

Yes, sir, it was.

Witness leaves the stand.
page 543 ~

Roger A .. Glover recalled :

RE-REDIRECT EXAMINATION CONTINUED
By· Mr. Taylor:
You were asked by the Court to bring what .records .you
could find of the Craigsville Bank and Mr .. Hayden and also ,the
entire sta!tement of Mrs. Marshall Cook? .
A. Yes, sir.
Q. Did you look up these records?
A. Yes, sir.
Q. Did you find them?
A. Yes, sir;
Q. Let me .see what you have? (Witness hands file to ,counsel}.
A. Here is the correspondence behyeen the bank and ,Mr. ,Hayden.
Q. These papers are all of the records of the Craigsville Bank?
A. Yes, sir.
Q. I have marked these papers respectively Defendants' Ex..
hibits ,Nos. G, H, and I, and herewi·th pie them. Who is Mr. W.
S. Johnson?
A. He is the president of the Craigsville Bank.
The Court: In response to the .order of the Court on yesterday, Mr. Glover, cashier of the Craigsville .Bank has produced the
following retcords and papers and will now proceed to identify
them.
·
·
page 544 ~ Mr. Taylor:
Q. I hand y'ou an Exhibit, Marked Defendants' Exhibit ,No. G, and ask you if you as cashier of the Craigsville Bank
received that letter, and give the date of it?
·
A. Yes, sir, that came to the bank. It is dated July 19, 1942.
Q. Will you read the letter into the Record?
A. (Witness reading)

Q.
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Mrs. Lawrence Hayden
The Mendota ,Apartments
Washington, D. C.
July 19, '42.
Craigsville Nat. Banlc.
Gentlemen:
Mr. James R. Hayden of Augusta Springs is here at my. home.
He asked me to write you for his .balance, as he is very careful not
to overdraw.
Please forward here.
Sincerely,
Katherine Hayden."
Q. Was that letter, Mr. Glover, answered by rour bank?
A. It was answered by Mr. Johnson. I di~not know the lady
at the time; she was a stranger to ,me; I did not kinow who she was.
. Q. Do you hav~ a .copy of fhe answer of the president of the
bank?
A. Yes, sir.
Q. Was that taken from the files of the Craigsville
Bank?
page 545 ~ A. Yes, sir..
.
Q. Please read that to the Court?
A. (Witness reading)

"DEFENDANTS' EXHIBIT NO. G
July 20, 1942.
Miss Katherine Hayden,
The Mendota Apartments,
Washington, D. C.
Dear Madam:
I am sorry there has .been a delay in answering your letter but
due to shortage of heip I was una:ble to do so.
I am ialso sorry I cannot give you the 'information requested-I
can only do this by direct request of Mr. Hayden, .or his qualified
attorney. ;
·
·
Yours truly,
W. S. Johnson."i
Q.

I hand you Defend~ts' Exhibit No. H, filed in the record
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of this case, and ask you to give th~ date of that paper, and ask
,
you where you obtained that paper? .
A. The date of this paper is July 3, 1942, and I obtained it
from the records of tthe Bank.
Q. Will you read that letter to ~he Court?
A. (Witness reading)
~

"DEFENDANTS' EXHIBIT NO. H.
Mrs. Lawrence Hayden
2220 Twentieth Street, N. W.
Washington, D. C.
July 31, '42.
The President,
Bank of Craigsville.
Dear Sir:
Rec. your letter in regard to Mr. J. R. Hayden's
page 546 ~ Hal. att your Bank. Sorry I dici not have him sign ,ny
letter. : He has not re~eived any statements from your
bank or his Hamilton Natl. Bank at Wash. D. C. since last October, 1941. His housekeeper, Mrs. Marshall Cook, told him when
he asked for them that they never came to his home at Augusta
Springs. The Hamilton Natl. Bank has sent them every month,
and they, the Co·oks., have denied him ,those statements ,because he
was so sic!( and almost blind. ls there any way he could recover
those cancelled statements or checks. I would like to tell you what
that housekeeper and her husband·· have done to him. You wiU
know it all through the Courts later.
·
Sincerely
Katherine Hayden
J. R. Hayden."

Q.
A.
Q.
A.

Was there any reply to that letter?
Yes, sir. I replied to that letter.
Will you· read that letter to the _Court?
( Witness reading)
"DEFENDANTS' EXHIBIT NO. I.
August 15, 1942.
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· Mr. J. R. Hayden,
2220 Twentieth St., N. \V.,
·washington, D. C.
Dear Mr. Hayden:
We enclose herewith your statement of your account to August
15, 1942 as per your request by letter of recent date. All vouchers with statements up to and including July 23,
!page 547 ~1942, have 'been delivered to your home at Augusta
:
Spri'ngs, Va.
,Yours very truly,
The Bank of Craigsville, Inc.
Cashier.

!RG/"

,

.

Q. I hand you Defendants' Exhibit No. I and ask you to ex~plain to th~ Court just what that is?
A. This is the sta,tement and cancelled checks of Mrs. Marshall"
Cook's personal account with the Bank of Craigsville.
Q. When was that account opened with the Bank?
A. On October 21, 1942.
Q. What is the amount of the first deposit?
A. $41.00.
.
Q. vVhat is the balance of that account at the present time?
A. $29.50.
Q. Did you check that account la.s·r night to find if that is the
correct balance as of this date?
A. I took this ot1t of the files as it' is.
Q. Do you have all the ,accotmt a1nd vouchers on that account
aftached to the statement?
A. Yes, sir.
Q. That is the active present status of that account?
A. Yes, sir.
The Court:
Q. There were other deposits?
A. There were three in all.
page 548 ~ Mr. Taylor:
Q. The first one was $41.00 on October 21, 1942;
The next one ,was $50.50 on October 24, 1942; and
The next one was $52.00 on November 7, 1942.
The Court: The only reason I called attention to them was be-
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cause I had. looked at the exhibit and it was obvious that there was
a deposit there.
Mr. Taylor:
Q. I wish you would read into the record the correct he~ding
of that account as placed with the Bank?
A. Mrs. Marshall Cook ( Personal Account), Augusta Springs,
Va.
Q. Tell the Court whether all the checks paid on that account
were signed by 'the dra.wee under the same style as the account was
1
opened?
A. As far as I can determine they are.
Q. no you know why this aiccount was placed in the bank under the heading of Mrs. Marshall Cook, ,personal account?
Mr. Robertson: .I dbject to that question. That is purely hearsay. Mrs. Cook is here to testify. What :he knows can only be
. what she told him in the absence of M.r. Hayden and I object to
it on that ground.
Mr. Taylor:
Q. Did you take .this deposit into the bank personally?
A. I did.
'
page 549 ~ Mr. Taylor: Your Honor, if I go to any banking institution and transact any business myself with an official of that instittttion th'at man has to have personal knowledge of
it. I asked Mr. Glover if he knew personally why this' account
was opened in that bank under the heading it was.
The Court : I think' the proper wa.y to _get that in is when Mrs.
Cook takes the stand, and then you can recall Mr. Glover to corroborate it.
RE-RECROSS EXAMINATION
By Mr. Robertson:
Q. You: recall yesterday you were asked to search the records
of the bank and bring everything you had in the files of the bank
appertaining to Mr. Hayden's account and Mrs. Cook's account?
A. Yes, sir.
Q. Have you done that?
A. As far as possible.
Q. Did you find your carbon copy of Plaintiff's Exhibit No. 17,
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that was introduced in evidence on yesterday, a letter which you
wrote Mr. Hayden on August 15, 1942?
A. Yes, sir.
Q. Have you got it there ;with you?
A. Yes, sir.
Q. Please read it.
A. (Witness 'here read the carbon copy of the letter of August
15, 1942, previously introduced and read as Defendants' Exhibit
No. H.)
page 550} Q. Is this the statement of Mrs. Cook's account,
which has been introduced with the accompanying cancelled checks as Defendants' Exhibit No. I,, a complete statement
of her account from the time it was opened until .the present time?
A. It includes all the deposits and checks from the time it was
opened until this date.
Q. It is a complete stat~ment of her account from the time it
was opened until this date?
A. As far as I know.
Q. You have looked at and examined the records of the Bank?
A. Yes, sir.
Q. It is then a complete statement of that account, is it not?
A. Yes, sir.
Q. It shows the first deposit on what date?
A. October 21, 1942.
Q. I call your attention to ,a cancelled check on your bank to
the order of the Virginia Public Service Company for $4.44, the
check being dated October 14, 1942, and was paid on October 22,
.J. 942 : Will you explain then, if you know, when the account was
not opened until .October 22, 1942, why you honored a check which
was dated on October 14, 1942?
A. I do not think I am responsible for when a check is dated,
only if it is good when _presented.
Witness leaves the stand.
page 551 ~

Randolph Showker, another witness of laiwful age,
called on behalf of the defendants, after being duly
sworn, testified as follows :
DIRECT EXAMINATION
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By Mr. Taylor:
Q. Where do you live?
Craigsville.
Q. How long have you been living al Craigsville?
A. All my life.
Q. What kind of business are you engaged in?
A. We ·operate several businesses : general merchandise, and
coal and coke business, and fruit ·produce business.
Q. You are the son of Mr. Joseph Showker?
A. Yes, sir.
Q. Your father is deceased?
A. Several years ago.
Q. I wish you would tell the Court whether or not you know
Mr. James R. Hayden?
A. I do.
Q. How long·have you known Mr. Hayden?
A. Ever since he came to Augusta Springs.
Q. Do you or did your father own a farm close to the Hayden
property?
A. It partly joins the Hayden property.
Q. Has Mr. Hayderl been dealing wi'th you and your father
in the business there at Craigsville?
A. Yes, sir, he has, and my father and Mr. Hayden had quitea bit of dealing back and forth, and since my father's death I have
had some dealings with Mr. Hayden.
page 552 ~ Q. What was the last time you saw Mr. Hayden and
talked with him?
A. The last time I saw him was in -Craigsville. The last time
I had a conversation with him was when he paid me for the coal
that I delivered him ; .the last time I had a conversation.
Q. Did you see Mr. Hayden between October, 1941, and the
spring of 1942?
·
·
A. Yes, sir, I saw him quite a few times during that time.
Q. Can you recall any specific day or any specific month that
you saw him.
A. As well as I recall one specific time I remember talking .wtth
Mr. Hayden, I went to his place after a feed mill that he had
borrowed from my father, and I went to .get it back.
Q. When was that?
A. Some time between the-15th of February and the first of
A.
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March. I do not know the .exact date. It was after the first of
February, I am sure of that.
Q. How do you fix the time? How do you know ?
A. I said some time during the month of February, Mr. Montgomery, the tenant on our farm, he come back the first of February to take the farm over. A couple of days after I went there
and we went over the place and the stock and the machinery to
take an inventory. The only thing we missed was this feed grinding mill. I asked him where that was. He said the last he knew
of that mill Mr. Hayden had borrowed it of my father, and
he felt reasonably sure the mill was at Mr. Haypage 553 ~ den's place.
Q. · Your father was dead at that time?
A. Yes, sir.
Q. Did you or not go immedi'ately to . the Hayden proper'ty
regarding the feed mill?
A. Yes, sir, I went straight to Mr. Hayden's place.
Q. Did you see and talk to Mr. Hayden?
A. Yes, sir.
Q. Where was he when you got there?
A. I went first and asked Mrs. Cook where Mr. Hayden was,
and she told me he was fo his room, but Mr.· Cook was at the
.bani. ·- Naturally, I went to see Mr. Cook and asked him about
the mill. I was merely trying to find out where the mill was, and
I thought he would know, and he told he did not know and thought
abou't the last time he heard of it was that Johnny Gordon had
taken it back home. I asked if. it was all right to see Mr. Hayden,
and he said, sure, and I went to Mr. Hayden's room and asked Mr.
Hayden about the mill.
Q. 'Where was his room in the house?
· A. Ori the second floor; go up one flight of stairs, and back to
the· corner, northwest corner, back in the far northwest corner of
the house.
· Q. Was Mr. Hayden there?
A. Yes, sir.
Q. What was he doing?
A. As well as I recall Mr. Hayden was sitting at his desk over
next to the window, writing or doing some figuring at his ·
desk.
page 554 ~ Q. Did yoit talk about the feed mill?
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A. Yes, sir.
Q. Tell the Court the conversation?
A. I asked Mr. Hayden-I told. him my business-that I had
come to get my feed mill. That.Mr. Montgomery and I had taken
an inventory and the feed mill was missing, and Mr. Montgomery
said my father had loaned him the mill. He said that was correct
and he had it there quite a while but that he told Johnny Gordon
to bring the mill back to the farm, and said he was· reasonably certain that Johnny had returned the mill as he told him. I told Mr.
Hayden I wanted him to either .Pay me for the mill or see it was
returned. He flatly refused to return it. I told him his employee
had not returned it, and be said he felt reasonably certain he had
returned it.
Q. Where was Gordon at that time?
A. He was dead.
Q. He refused to pay you for the mill?
A. He flatly refused; said he was not .going to pay me for it.
Q. Did you ever find your feed mill?
A. Not to this day I have not found it and I have not got any
pay for it.
Q. What was the next time that you saw Mr. Hayden?
A. The next time was in May, because I was getting out on
some business, trying to sell coal, and I knew that they used quite
a bit of coal, and I come in contact with Mr. Cook at
page 555 ~ Fordwick and I asked him about .Putting in their next
winter supply of coal.
Q. What winter was that?
A. This winter. we are in.
Q. What time in May was this?
A. The first part of May, 1942, when I saw Mr. Cook. ·1
started out the first of May to take deliveries during the· summer.
Mr. Cook thought possibly I might be able to get the order, but
that I would have to see the old man about it; that he· attended
to that himself. I asked him if he would mention it to him and let
me know. A few days later Mr. Cook called me and said he want ..
ed to see me and I went up there and talked about the coal and
I give him the price, and was trying to find out how much he
wanted to buy.
'
Q. Did Mr. Hayden seem to know the prices of coal or seem
to know about the transaction?

466

Supreme Court of Appeals of Virginia
Randolph Showker

A. He said I was too high. I asked him $7.00 a ton. He said:
"I have been buying it cheaper." I told him it had advanced $1.00
a ton, and I was giving him a good grade, and he said if I could put'
it in for $6.50, he would give me his winter's supply, and I told him
I ~ould not do it. He said to bring him .a load or two, and if it was
all right he would put in 25 tons. The first load the boy took up and
unloaded, and the next day he brought another load, and I went
with the truck that trip, and I went up and saw Mr. Hayden, and
he looked at 'the coal and he thought it was fine and much better
than the coal that he had been getting, and he told me to
page 556 ~go ahead and put 25 tons in, and we delivered two more
loads of coal. As well as I recall, I believe Mr. Cook
called my house one night and told ·me Mr. Hayden wanted to see
me and I ·went on up there, and when I went in he asked me what
I thought aibout the ·coal situation due to the war being as the government was urging people to put coal in. Did I think coal was
going to advance; and, if so, did I think it was wise to put in more.
I said anybody who had the money, I thought it was wise to put
, in three or 'four years' supply if they could afford it. He said:
"Bring me another 25 tons." Altogether he bought, 8 loads of
coal from me. That was the purchase he made, and after that I
delivered two loads. After we delivered the last t:oal that he had
given me the order for., I went to get the check and he paid me for
all the coal I had delivered.
Q. Mr. Hayden-paid you?
A. Yes, sir, he paid me himself.
Q. When was that that he paid you?
A. That was sometime between the first of June and the 15th
of June. I do not know the exact date. · I know it was after the
first and before the 15th, but I do not recall the date.
Q. What conversation did he have regarding the last two
•
loads?
·
A. After he paid me for the coal I had delivered, just as I got
ready to leave, he said : "You better bring me a couple of more
loads of coal; it will not rot and I 'will be sure to have
page 557 ~enough to run me for the next two years." He said:
"When you deliver the coal Mrs. Cook will pay you
for the next two loads. 'She· has money for that and she will
settle with you." I delivered one load, I .think, that week and I
went back and Mrs. Cook give me a check herself, and shortly
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after I delivered andther load, which filled his order completely,
and Mrs. Cook give me a check for 'that.
Q. How large a farm does your family own that partly adjoins the Hayden farm?
A. Our farm has 684 acres. It is in two tracts. One is 671 ~
acres; the other is just a ·small tract; that is the ooe that is close
to Mr. Hayden.
Q. Does it lie on both sides of the highway?
A. Yes, sir.
Q. What is it known as?
A. The old Morris 'farm, and the Langhorne estate.
Q. This feed mill was that a mill of considerable value?
A. It w·as a mill that Mr. Langhorne had bought and all the
machinery fhat my dad bought from him was the best that money
could buy, for Mr. Langhorne had plenty of money.
Q. When did your, father die?
A. December 10, 1938.
Q. You say that you hav.e known Mr. Hayden ever since he
has been at Augusta Springs, or on this place : When you talked
with him in February, 1942, I wish you would tell the Court
whether or not, so far as you ·were able to see, he was rational
or was he weak minded? Did he appear to be strong physically,
or did he appear to be in a feeble, run-down condition?
page 558 ~ A. I could not say when I talked with him in February and also in May, but that he was just abou't in. the
same condition that I had always known him to be in. ·
Q. Was he able to carry on his 'business himself and all business transactions, or did he need somebody to advise him?
A. He was absolutely able to take care of his affairs. Mr.
Hayden was a good business man and was always able to take
care of h{s own business ; and all the business dealings I had with
him, he took care of it :himself. Only the fact of these last two
loads of coal, he told me to go to her to collect; 'that she had some
money of his and she would settle for it. .
Q. In May was he assisted from his room to the truck where
the c.oal was, or did be go down to the truck walking all right?
A. He walked down with ·me; I did not assist him, and he
walked by himself, just like he always walked.
Q. Where did you see Mr. Hayden in Craigsville? You said
the last time you saw him it was in Craigsville: Where was he?
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A. The last time I saw him he was at the bank. The reason
I happen to remember that, I had this pretty good size check he
had given me and I took it there to get it cashed. No, I will take
that back.
I saw him one time since that at the bank. He was
at the bank the time I got the check cashed, and I saw him at the
,bank one time after I finished delivering the coal, at the bank
·.
also.
page 559 ~ Q. When was that?
A. The latter part of June; that was the last time
I ever saw Mr. Hayden in Craigsville.
Q. Wh1at year was that?
A. 1942.
Q. Approximately what time was it that you saw him in the
bank when you were getting the check cashed?
A. Just after 1 delhrered the coal he ,give me the check and
I took it to the bank 'to get it cashed.
1

CROSS EXAMINATION
By Mr. Robertson:
Q. Have you got the records of these purchases and payments
by Mr. Hayden?
A. Yes, sir.
Q. Can you get them and ,produce them in Court.
A. I have them at home and could produce them.
Q. I will ask you to produce them.
What was the value of the mill ·that you never got back?
A. The present 'market value? I would not · like to say. I
don't know what it would be worth. The mill costs now in the
neighborhood of $160.00 or $170.00. I do not recall the amount
Mr. Montgomery said my father paid for it.
Q. A mill like that was just as good as at the time your father
loaned it?
·
A. Most things go down in value.
Q. Not a great deal?
A. Right considerable.
page 560 ~ Q. When you saw Mr. Hayden in February, 1942,
what was his physical and mental condition compared
with his condition previous to that?
A. His physical and mental condition?
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Q.

Yes.
A. I would say his mental condition was the same it had always been. Physically, he was naturally getting a little older.
Q. Do you remember that you saw him at all during the month
of October, ·1941?
.
A. To tell you frankly, time and again I have .seen him, off
and on; it is possible I could have seen him during the month of
October.
Q. Many times you have seen him in passing and had no conversation with him?
A. Asboltitely, certainly.
Q. In June, 1942, what was his physical and mental condition
compared with what it 'had been before that?
A. Like the same. Mental condition was always the same,
as far as I could see, I considered him a good business man and be
was always shrewd, and his mental condition was all right all the
time.·
f l ' ;
Q. Did a Federal grand jury, a few years ag~, indict you :on
a charge ,of .passing counterfeit money?
Mr. Taylor: The question is objected to.
(Court and counsel retire to chambers 'for a discussion of this
objection.)· · · · · ·
page 561 ~

(Court ·and counsel return to the Court room)

The Court: The Court rules that the objection is well taken anci
it is sustained. · ·
Under the rules of practice this question has been asked. This
case may go to the Court of Appeals on an objection to .my ruling,
and Mr. Showker will have to answer the question for the sake of
the record.
' : 1
lVlr. Robertson :· The complainant, by counsel, excepts to the ruling of the Court, upon the ground that the indictme'tlt upon the
charge renders the question and the answer admissible in evidence
irt view of the character of the offense charged and upon which
the witness was indicted. · ·
Mr. ,Curry: It is admitted that he was indicted on that charge
in the Federal Court, but he was tried and acqui'tted _,before a jury.
The Court: Mr. Showker you may answer the question.
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A. I was indicted on that char'ge and I was tried in the Federal
Court in Harrisonburg, and I was found not guilty and acquitted
on that charge.
Mr . .Robertson:
Q.. Mr. Curry was your counsel and defended you upon that
charge?
A. Mr. Curry and Mr. Steve Timberlak:e.
Q. What was the date of that trial?
A. Around the 25th of October, 1937.
Witness leaves the stand.
page 562 ~

( At this point the Court recessed for lunch, and Court
reconvened at 2 :00 P. M.)

Virgil ,S. Gore, another witness of lawful age, called on behalf
of the defendants, after being duly sworn, testified as follows :

DIRECT EXAMINATION
By Mr. TaY,lor:
Q. What is your occupation and residence?
A. I live in Staunton; I am a real estate broker and farmer.
Q. You own several large farms?
A. We own two or three farms.
Q. How long you been in the real estate business?
A. Practically all of my life.
Q. Have you or not handled considerable real estate in Augusta County and the City of Staunton during the past ten years?
A. We have sold right smart property.
Q. What do you consider "right smart"?
A. A million or two in that period of time.
Q. Are you or not acquainted with the values of real estate
in Augu~ta County and the City of Staunton?
A. I would say I was fairly well posted.
:Q. Have you or ndt recently inspected a piece of property at
Augusta Springs, known as the Pendleton property and the Hayden property?
·
A. Yes, sir.
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Can you tell this Court what you think would be a fair value
on the present day market, for that property?
page 563 ~ A. It is property right hard to show; it is more pr
less of a fantastic proposition; it does not have much
real value. Yet, for a home, not for a farm, if you had a reasonable time to dispose of it, you might obtain $10,000.00 or $12,-

000.00.
'
\
Q. On the present day market, would you consider it a home,
a mountain tract, or what?
A. l't is not a farm; you could not make $500.00 a year on
·the farm. It is too big a home for the ,People out there. You
would have to sell it by just finding a buyer for it.
011

I

CROSS EXAMINATION
By Mr. Cochran:
Have you seen the assessment of that property?
A. No, sir,· I have not.
Q. I understand tha't the property is assessed at $P,504.00.
'The!(e are two tracts : One is 154 acres, 2 roods and O poles,
valued at $4.90 ,per acre, making $1010.00, and no buildings on
that tract; and the _other tract is 553 acres, 1 rood and 36 poles,
and is valued at $10.00 per acre, making $5,530.00 for the land,
!and the buildings are valued at $77000.00, making the total assessed valuation $13,504.00. What would you say the rate of assessment of 'lands in Pastures District bears to their .true value? '
A. This is not farming land, just mountain land; something
you might sell td the government, but it is not farming land or
grazing land.
Q. Is ·any of the land tillable?
page 564 ~ A. 30 to 40 acres.
Q. What does the other consist of?
A. It is grown up in 1small timber. You could not get $1000.00
worth of tim:ber off the whole land, but it is so scattered the labor
would eat it up.
Q. Are you valuing it from the standpoint of farming or as
a whole?
'
A. As a whole, like you would have .to sell it. When you speak
of assessment, we have lcits of c·ases that are very unusual in their
assessment. I ·have houses and farms that we have sold for more

Q.
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than the assessment, and sold for less than the assessment. Many
time get houses reassessed when sold for less than they were assessed for.
Q. Is it not true1·that in Pastures District the assessment is
very low?
A. I think Patures c·arries 10 to 15 percent lower assessment
than the -Other Districts. ·
·
Q. Is not it low as compared with the actual values?
A. There is less good land in that District. Take South River
practically all the land is agricultural land. In Pastures District
'as· a rulei it is not.
Q. I understand that the rate of assessment to its value is lower
in Pastures District than the same rate in other Districts?
A. I never knew that.
The Court: There has been no reassessment of land in Augusta
County since 1924.
·
page 565 ~ . Mr. Cochran:
Q. What would you say the v·alue of the buildings
on the property is ?
·
A. Do you mean whlat they cost?
Q. Any way you want to value it?
,
A. I think you could sell the pla~e for around $10,000.00. You
!have got to find some one to buy it. If you would go out ,there
and sell it today to some one out there, it would not bring over
$7000.00 or $8000.00.
Q. It is not placed in your hands to sell?
A. No, sir, it is not.
Witness leaves the stand.
G. M. Gilkerson, another witness of lawful age, called on behalf of the def endfants, after being duly sworn, testified as follows :
DIRECT EXAMINATION
By
Q.
A.
Q.
A.

Mr. Taylor:
How long have you been Sheriff of Augusta County?
ll years.
Do you know the Pendleton property?
Yes, sir.
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Q. Did you have occasion to go on that property in the last
several years ?
A. Yes, sir.
Q. Did you or not have occasion to go to the d'am up in the
mountain on tha't property?
A. I did.
page 566 ~ Q. I wish you would describe that project to the
Court?
I
A. The diam is co11structed of dirt and is across a rather deep
little hole some distance to the rear of' the main houses on this
property. I would say the crest ,of it was probably 150 feet or
mi>re long; the: top of _it is 12 to 14 feet wide and the base approximately 40 feet wide. It is entirely dirt and of a construction
dragged in there with scrapers or bull dozers sufficient .to back
water over probably a two acre area. 'We drained the pond a't one
time.
·
Q. What were you looking for when you drained it?
A. For a _four year old boy who disappeared from the adjoining property ..
Q. Did you or ndt see that dam when it ·was under construct'ion? Do you know how it was actually built?
A. No, sir.
Q. By what machinery and what not?
A. No, sir.
Q. 'About how far is that dam from the Pendleton house?
A. As I recall it, a .half a mile or better back up in there.
Q. Behind the house?
A. Yes, sir.
CROSS EXAMINATION
By
Q.
A.
Q.

Mr. Robertson:
Did you find the child?
No, sir.
The other time you went up there, did you go
· fishing?
page 567 ~ A. That was the only time I was there; I was there
several days on that occasion.
Witness leaves the stand.
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Mrs. Lenore M. Cook, a witness of lawful age, called in her own
-behalf, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Curry:
Q. You are one of the defendants in this case?
A. Yes, sir.
Q. Who is the other defendant?
A. Marshall Cook, my husband.
Q. What was your maiden name?
A. Lenore Bird.
Q. Are you a native of Augusta County?
A. . I was born in Monterey, Virginia.
Q. Is your father living?
A. No, sir.
Q. Have you connections in Highland and Augusta Counties?
A. I have more in Highland County. I have an uncle, David
Bird, at Monterey; he is an uncle of mine.
Q. What occupation did you have, if any, at the time you were
married?
A. Teaching school.
Q. Where did you teach school?
A. I taught up near Spottswood and near Parnassus and near
McKinley.
Q. At those three places?
page 568 ~ A. Yes, sir.
Q. Where were you educated?
A. Ashbury College, Wilmore, Ky., and I had two summers in
Harrisonburg, two summer courses ; Madison College it is called
now.
Q. When and where were you married?
A. September 17, 1921, in Washington.
Q. Were you teaching at the time you were married?
A. Yes, sir.
Q. Where were you teaching?
'A. Near Parnassus.
Q. Since you were married have you taught?
A. I taught that year, a private school; just in a home at
Augusta Springs.
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Q. Have you done any other teaching?
.
A. Substitute work for two years, for Miss McGehee and Miss
Hamilton at Augusta Springs.
Q. When did you first go to Augusta Springs to live?
A. About 20 years ago.
Q. How many children have you?
A. Two.
Q. Were they born there?
A. The eldest one was not b9rn there; he was born at Swoope,
West View, in that section. The younger one was born at Augusta
Springs.
Q. What was your husband engaged in at the time you were
married?
A. At his home on the farm.
page 569 ~ A. Valley Mills, I think, is more correct, or Swoope.
Q. He is the son of William Cook?
A. Yes, sir.
Q. Of Valley Mills?
A. Yes, sir.
Q. Did you ever live at Craigsville?
A. No, sir.
Q. When you went to housekeeping where did you go to housekeeping?
A. At Augusta Springs.
Q. What was your husband doing?
A. At that time the Tannery was running, but it only run a
month or two.
Q. That was the Cover Tannery?
A. Yes, sir, I guess it was, the Tannery.
Q. When did you first become acquainted with the plaintiff, Mr.
James R. Hayden?
A. I guess it was about 12 years ago, or 13.
Q. Where did you meet him and under what circumstances?
A. He came to our house at Augusta Springs; Mr. Ed Patterson
brought him and introduced him t'o me.
Q. Where did Mr. Ed Patterson live?
A. He lived at the depot, we always said, at Augusta Springs.
Q. Were you introduced· to him by Mr. Patterson?
A. Yes, sir.
Q. Was anything said?
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A. He wanted to see my husband about our moving up on the
Pendleton place.
Q. Did Mr. Patterson say anything?
page 570 ~ A. I think Mr. Patterson called him Marshall and
Mr. Hayden said to .tell him to come up to see me tonight,
and he did.
Q. You were living or renting at Augusta Springs?
A. Yes, sir.
Q. Did you later move on the Hayden property?
A. On October 10, I think, 1930. I am positive.
Q. What building did you move in when you went there?
A. I think you would call it the cottage house.
Q. On the Pendleton property?
A. Yes, sir, 5 rooms, it is directly back of the large house.
Q. How many rooms were in it?
A. 5, with two tiny little ones upstairs, making 7; 5 large rooms.
Q. One story or two?
A. A half story upstairs; you can hardly stand up; two small
rooms up there.
Q. You moved into that?
A. Yes, sir.
Q. Was any rent to be paid for that ?
A. Yes, sir, $10.00 per month.
Q. Did you learn that from your husband, or from Mr. Hayden
himself?
A. First from my husband before we moved, and then I learned
it from Mr. Hayden.
Q. What did he say then?
A. There is another cottage house, beside the house, down in
the yard, a bungalow. The other people were in it,
page 571 ~the Woods, and they were cooking clown in the kitchen
of the big house; and he said they would leave the first
of the year. He boarded with her to the first of the year, down in
the big kitchen; she lived in the cottage house out from the kitchen
and cooked in the large kitchen and he ate with her to the first of
the year, and we were to move in the cottage house when she
moved out.
Q. The cottage house that the Woods had been using?
A. Wood or Woods ; I think it is vVood.
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. Q.

Did Mr. Hayden make any statement to you as to what the
agreement was?
A. The same as the cottage house, as the cottage house at the
kitchen brought, the $10.00, and he asked me to come over into
the kitchen and use the large kitchen and breakfast room. He said
"if you all prove satisfactory to me, and I prove satisfactory to you,
I will provide liberally for you."
Q. Did you know whether or not he was a man of large means
at that time?
A. At that time he had talked some of his properties.
Q. By reputation did you know his reputation as a man of
means?
A. Yes, sir. From October to the first of the year he had been
away twice: once to Florida, or W e~t Virginia, in that direction,
to his places.
Q. Was anything said about board?
A. He was to board with me over in the kitchen and the
breakfast room, and he said that he would provide libpage 572 ~erally if we proved satisfactory to him, if we were satisfactory to him and he was satisfactory to us, he would
provide liberally for us.
Q. What place on the premises did he occupy at that time?
A. Exactly where he does now. A large room and a small room
and a bath upstairs in the large house.
Q. In the large house?
A. Yes, sir, he has always been in the large house.
Q. And he has occupied the same rooms always?
A. Yes, sir, he was there when we came in the fall.
Q. Was there anything else that you were required to do, beside
just board him?
A. I kept his rooms clean, over in his apartment upstairs, large
room, small room and bath ; I had his washing done and his bed
linens with mine.
Q. Did he pay you for the washing?
A. No, sir, I had it done with mine.
Q. At the time you lived in the cottage house: Am I correct in
thinking he did not begin to board with you until you moved. in
·
the house that ·woods had been occupying?
A. Yes, sir.
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Q. When you moved into the Woods cottage, did you keep any
boarders?
A. Yes, sir.
Q. What boarders did you have at that time?
A. Five mill girls.
Q. How many servants did you keep?
A. I had Lizzie Wright, and Mrs. Huffman came in
page 573 ~very often and would help some, but I had Lizzie.
Q. When you moved into the Woods cottage, how
about the dining room and kitchen?
A. It was in the large house, the dining room and kitchen.
Q. Are these houses close together?
A. About as close as from here into the other room.
Q. From where you are, ~cross the Court house?
A. Yes, sir, I imagine about that far from porch to porch.
Q. When January came was that house vacant?
A. Yes, sir, about the first to the. 5th of January.
Q. You were to pay rent for the cottage?
A: Yes, sir, the same as we did for the other cottage.
Q. Was that the understanding with him?
A. Yes, sir.
Q. Was the rent paid to him regularly?
A. Yes, sir.
Q. Who paid it?
A. I have paid it and Marshall has paid it.
Q. As a usual thing, who paid it,. you or Marshall?
A. I guess Marshall paid it more than I did.
Q. That was paid regularly?
·
A. Yes, sir, on whatever day we moved down there.
Q. How was it paid, directly to Mr. Hayden?
A. To Mr. Hayden.
Q. Was any credit ever given you on account of board when you
settled for the rent? Was your rent deducted from his board?
A. From Mr. Haydens' board?
Q. Yes.
page 574~ A. Mr. Hayden was not paying any board.
Q. Did he ever pay any board during the whole time
he Ii ved there?
A. No, sir.
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Q. What was Marshall required to do, or did he do about the
premises?
A. He did everything that was supposed to be done. He was
the only man on the place.
Q. Did they have any stock on the place?
A. At that time a number of sheep and some cattle, and there
was not any water in the kitchen where I was to cook, and we
carried it from the big spring, and I had to heat it, and Marshall
put that water in the kitchen.
Q. Did that require some plumbing?
A. It took a long time to do it and right until we got it in there,
a month or so, I carried it from the spring.
Q. About how much time did he put in before the water was
in the kitchen?
A. He worked from the time he come from Fordwick until bed
time and he did most of the plumbing work at night. Early in the
spring he began to put it all over the house and in the bath rooms ;
they were not being operated at all.
Q. What ·part of the day did he work up there on an average?
A. At that time I believe he went to work at 7 :00 and would
come home about 1 :30 or 2 :30; in later years they changed the
time.
page 575 ~ Q. On an average what proportion of his time did he
use on the Pendleton property?
A. From the time he would come from Fordwick.
Q. What was the proportion of it?
A. Come home about 1 :30 or 2 :30, and he would work untjl
8 :00 or 9 :00 o'clock, 6 or 7 hours.
Q. His work at Ford wick,· did that vary?
A. He went every day.
Q. Was that employment always from 7 :00 to 1 :30 o'clock?
A. Sometimes from 8 :00. One week go at 7 :00 and come home
at 1 :30, and the next week go at 8 :00 and come home at 2 :30,
always an hour difference.
Q. What was the proportion of the work at the plant and th,.
work on the Pendleton property?
A. About half and half I would believe.
Q. Is your husband an industrious man or not?
A. Yes, sir, he is.
Q. Did he work all the time when free from the plant?
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A. Yes, sir, he did work all the time.
Q. Did Mr. Hayden require much or little attention?
A. He required right much attention.
Q. Tell us some of the attention that he required?
A. He required his meals; keeping his rooms clean; sending
his clothes to the cleaners and I saw they were kept clean; and had his washing and ironing done.
Q. Did any one attend to his wardrobe?
A. I did.
Q. What did you do?
A. I saw his clothes went out and were clean and
page 576 ~ready for him to go away, and I had his laundry done
and Lizzie would iron his shirts.
Q. Was any special provision made for him between meals?
A. If he ate at 9 :00 and about 1 :00 eat his lunch, and between
that and 6 :00 o'clock, I would always get him eggs and eggs and
milk, or some kind of fruit, just between the lunch meal and 6 :00.
Q. Did he eat anything at night?
A. Marshall always took him a large glass of milk about 9 :00.
Q. Where did you get your milk?
A. When we went there we took two cows.
Q. You had the right to do that under your agreement?
A. Yes, sir, we could keep two cows.
Q. And you got the milk from your own cows?
A. Yes, sir:
Q. How long did you continue to live in that cottage house?
A. I cannot give you just exactly, up to 4 or 5 years ago.
Q. You moved there on October 10, 1930: Is that right?
A. Yes, sir.
Q. Where did you go when you left the cottage?
A. Over into the large house.
Q. When you moved over there did you continue to occupy the
cottage?
A. We moved our things out of there.
Q. Did the boarders continue in the cottage?
A. At that time I only had two; others married and left.
Q. Did you continue· to pay rent after you moved into the big
·
house?
page 577 ~ A. No, sir.
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Q. How did you happen to move out of the cott~ge
into the big house?
A. He had put in a furnace, my husband and two men, and Mr.
Hayden asked us to come over into the large house, so he could fire
the furnace and keep it warm, keep the whole house warm, so we
would have water in the house in the winter.
Q. You did not move into the big house until the furnace was
put in?
A. Yes, sir.
Q. Who put in the furnace?
A. Marshall with two other men.
Q. What kind of plant was that, hot water or steam? How
was it heated?
A. Hot water, I guess; I suppose that is what it is.
Q. Did that extend over the whole house?
A. Yes, sir.
Q. Who put in the plumbing?
A. Marshall and two men put in all this, cut the pipes and
everything.
Q. Did it take much time to do it?
A. Yes, sir.
Q. How was the water put into the house?
A. He fixed this old time ram out iti a house in the yard.
Q. That is at the big spring?
A. It is a small house out in the yard that this is in, and he put
the pipe up to the reservoir; Marshall did that.
page 578 ~ Q. That is some distance?
A. Up on the top of the hill, right back of the house.
Q. Did that carry water to all the house?
A. Yes, sir, and to the barn.
Q. The heating plant, did that extend to all the rooms of the
house?
A. Yes, sir, and to the halls.
Q. Were radiators put in the rooms?
A. Yes, sir.
Q. Was it an effective plant? Did it heat the whole building
properly?
A. We thought it did, but Mr. Hayden always held to the stove.
It was very warm, but he kept on keeping his stove and on windy,
bad days on that end. of the house, it was not so hot. ·
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Q. Were there radiators in his room?
A. Yes, sir, a very large one in his room and in his bed room
and in the bath room.
Q. Was that on the west?
A. It was in the back of the house.
Q. Did he keep a fire in his room?
A. A cold, windy day and night, he did keep a fire in his study.
Q; Did he· burn coal or wood?
A. Wood heater.
Q. Who furnished the wood?
A. Marshall carried it up from tpe wood shed.
Q. Does Mr. Hayden live out there now?
A. No, sir.
page 579 ~ ·Q. When did he leave out there?
A. The mid.die of July, 1942.
Q. What day in July?
A. The 14th or 15th of July, 1942.
Q. As to the lights of this building, who furnished the lights?
A. We have not always had lights.
Q. When did you first have the lights?
A. I do not remember when the line was put through. We had
kerosens lamps for a long time.
Q. In his room, did he have kerosene lights?
A. Yes, sir, we all had it.
Q. Who wired the house for electricity?
A. I don't know the men who followed through there.
Q. Had it been wired?
A. Yes, sir, for Delco; it had been there years before.
Q. The Delco had been used before?
A. Yes, sir; it was wired.
Q. Was it ligh~ed in that way when you went there?
A. Kerosene lamps.
Q. When was the electricity put in there?
A. I don't remember.
Q. Where was the electricity brought from, do you know?
What station ? Where was the office?
A. At Lexington, Va.
Q. Who paid for the electric lights?
A. Mr. Hayden sent a check. He had the meters put in his
name, and we always paid him.
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Q. He paid the electric light bill ?
A. And we always paid him.
Q. Did you pay him regularly?
A. Yes, sir.
Q. Who attended to the furnace?
A. Marshall.
Q. Who put in the coal?
A. Mr. Hayden put in a great deal of the coal.
Q. How was it carried in or dropped in?
A. Marshall fixed a place on the side of the house where it falls.
down out of the truck?
Q. Dropped it down?
A. Yes, sir.
Q. Who furnished the cosl ?
A. Mr; Hayden furnished a great deal of the coal.
Q. Did you and Marshall furnish any of the coal?
A. In 1941 Marshall got 5 or 6 tons off a West Virginia truck
that come through there. Mr. Hayden was not there.
Q. What time in 1941?
A. It was in the year 1941 up in near the fall. It was just a
West Virginia truck. I don't know who brought it through.
Q. Do you know how much coal it took to run that furnace?
A. No, sir; I don't know ; it was a very large one.
Q. That coal that he bought, who paid for it? Did Mr. Hayden
pay for it, the coal that Marshall bought?
A. No, sir, Marshall got this truck load in 1941.
Q. Now, Mr. Hayden boarded with you continuously up until
the time he left there, the middle of July, 1942?
A. Yes, sir.
page 581 ~ Q. Did he pay you any board at all?
A. No, sir.
Q. Did you demand any payment of any kind?
A. He told us if we were satisfactory to him, which we had
proved to be, he would provide liberally for us, and I did not ask
him for anything.
Q. Did he pay Marshall for any work he did there that you
know anything about?
A. No, sir.
Q. What sort of board did you give him?

page 580 ~
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A. I got him just what he liked.
Q. Did you find out what he liked?
A. I knew what he liked exactly.
D. Did he furnish any of the provisions, groceries, meat, or
anything?
A. I bought it all.
Q. And he boarded with you and Marshall there during the
whole time he was there?
Mr. Robertson: I object to counsel method of questioning this
witness; the questions are leading.
Mr. Curry:
Q. And you collected nothing for his board?
A. No, sir nothng for his board or his washing. I did that.
Q. What do you estimate would be a reasonable board the
way you kept him and looked after him? In that conpage .582 ~nection did you do anything else, except give him his
board?
A. I did everything he wanted me to do.
Q. What dicT he want you to do?
A. Keep his rooms and clothes in order, which I did. I do not
sew very much myself or make button holes in his shirts ; I could
not do it, but I had some one to do it.
Q. Who did his washing and ironing?
A. I had it done with mine; Lizzie did his ironing.
Q. Did you pay for that or did he?
A. I paid for it all.
Q. ·when did he first, or did he ever say anything about conveying his property up there to you?
A. . Not until the spring of 1941.
Q. Under what circumstances did he happen to say that?
A. He said he would like to have an able lawyer to come out
and talk with liim and advise him, and I told him I was not very
well acquainted with lawyers, but I had heard of Mr. Curry, and he
said he had too from Mr. Ed Patterson years ago.
Q. Did he zay what he wanted to consult a lawyer about?
A. He had me to call Marshall and Marshall come and got Mr.
Curry in the spring of 1941; and he said he wanted Mr. Curry to
advise with him.
Q. Did he say anything or not about conveying the property?
A. Yes, sir, that was what Mr. Curry come for, to advise him.
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Do you know whether the lawyer he sent for come out
there?
page 583 ~ A. Yes, sir, Mr. Curry come in 1941.
Q. Were you present when he conferred with this
lawyer?
A. No, sir.
Q. Do you know who was present, if anybody?
A. Marshall went for Mr. Curry and brought Mr. Curry out.
Q. Had you during this year, you and Marshall together or
separately, had you made any effort or brought any pressure on this
old man to convey his properties to you?
A. No, sir, we did not.
Q. Did you ever get any one else to bring pressure, or try to
bring pressure on him?
A. No, sir.
Mr. Robertson: The question is objected to; it calls for a conclusion. I object to any more testimony on that line asking for a
conclusion.
Mr. Curry: I asked her whether or not she brought any othr··
influence to bear on him or by any one else, and she said: "No,
sir." That is perfectly competent, we insist.
Q. Did Mr. Hayden ever pay you or Marshall anything for your
services whiie you were there on that property?
A. No, sir.
Q. You and Marshall are charged here with getting him to
. sign a deed by fraud: Did you do any act, you are Marshall either,
to influence him to make a deed to vou?
·
page 584 ~ A. No, sir, we did not.
Q. Did you ever try to get anybody else-: The Court: Mr. Robertson objected to that and I let the question
go in the first time. She has made a general denial.
Mr. Curry:
'
Q. The bill in this case, which is under oath, says Mr. Hayden
wa1; ill ·and ·did not know what he was about in February, 1942:
Was he ill in 1942?
A. No, sir, he ,vas not ill in 1942?
Q. When was he ill?
A. In the spring of 1941 he was sick.
Q. Did he require much attention?
A. Yes, sir, he did, a very deep bronchial coal in his chest.
Q.
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Q. Did he have to have medical service?
A. Yes, sir, I made him a number of mustard plasters. I made
them at night and Marshall put them on at night.
Q. Did you administer medical attention to him?
A. Yes, sir, during the day.
Q. Did he have a doctor or not?.
A. Dr. Hankins.
Q. Had he before that time ever waited on him while you lived
there?
A. The first time to my knowledge.
Q. Had he ever had any sickness before that time?
A. No, sir.
Q. During that time what attention did he require?
page 585 ~ A. A great .deal.
Q. Day or night or both?
A. Both, Marshall looked after him at night, slept on a couch
in the room with him for a week or 10 days at night.
Q. Did Dr. Hankins deliver medicine for him?
A. He gave me the prescriptions and I had them filled at the
Craigsville drug store. '
Q. Forhim?
A. For Mr. Hayden.
Q. Who administered his medicine or treatment?
A. I gave him his medicine.
Q. Was there any treatment outside of giving him a drug?
A. Nothing but the mustard plasters and these drugs.
Q. What mustard plasters were applied and who applied them?
A. I made them myself and put them on Mr. Hayden.
Q. Day or night?
A. I made ·them in the day time and Marshall put them on at
night.
Q. Do you know how many were put on in the day time and ;,t
night?
A. 3 or 4 in the day and 3 or 4 at night. Take those off, and
put the heating pad across his chest.
Q. That was in 1941, you say?
A. Yes, sir, more than two weeks I think.
Q. Was he sick, day or night, in 1942, either spring or winter?
A. He had no sick spell in 1942.
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Q.
page 586}

The only sick spell he ever had was in the spring of

1941?

A. The only time he was ever confined to his room.
Q. Have you ever been in Court before?
A. No, sir.
Q. Have you ever testified before?
A. No, sir.
Q. Has either Marshall or you been mixed up in courts in any
way before?
A. No, sir.
Q. This suit is brought to set aside the deed to that property
that purports to have been made on the 8th day of February, 1942.
At that time it is charged he was sick and so weak that he could
not transact any sort of business : Was he sick then?
A. He was not sick last winter at all, not a day. He was able.
to come down and go out.
Q. Had you up to that tine seen any failure in his mentally, or
in his mind?
A. No, sir.
Q. How did the old man pass his time?
A. He passed his time by reading.
Q. What did he read mostly?
A. He read the newspapers; he got them every day.
Q. What papers did he take?
A. The Richmond Dispatch,, and he took a washington paper
for a good while and then he stopped and took it again and the
Evening Leader.
Q. The Washington Post or TimesJ or what?
A. The Washington Post and the Staunton Evening
Leader.
page 587 ~ Q. Can you say whether h·e read the papers or not?
A. I know he read the papers because he would come
and get them and sit in the dining room and open up the papers
while we fixed his breakfast. I know he read the papers.
Q. Did he talk to you about what he read in the papers?
A. Yes, sir.
Q. Did he keep up with the news of the day?
A. With his radio and the papers.
Q. Did he talk intelligently?
A. Yes, sir, he talked intelligently.
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Q. To whom did he talk most frequently?
A. He talked to every one of us; he talked to me a great deal.
Q. Did he wear glasses or not?
A. Yes, sir,, he always wore glasses.
Q. What is that flight of steps carrying up to his room? How
many steps?
A. I don't know how many steps, a long flight.
Q. Is it a steep flight or well graded?
A. It is well graded, but long.
Q. Did he have to have attendance during the whole time he
was there to get up and down the steps ?
A. No, sir.
Q. How was he about his person, neat or slovenly?
A. He was very neat, very.
Q. They claim in the bill that he paid you for all your services,
everything that was done there; that he did not owe you a cent?
A. He did not · pay us for our services, me or him
either.
page 588 ~ Q. He was left there altogether how many years up to
the time he left? He began January 1, 1930, to July,
1942: How many years was that?
A. I believe it would be about 11.0 years.
Q. During that whole time that he was there, did he pay either
of you anything, either for board or for work?
A. No, sir.
Q. Did he give you or anybody about the house presents?
A. At Christmas he gave every one of us presents of money.
Q. Whom do you mean by that?
A. I mean Marshall and I and the two boys boys and the boarders, the girls that lived there. He always remembered Mrs. Thacker;
gave her $5.00 every Christmas she was there; gave Lizzie $5.00
and if I had any one else he gave them $5.00.
Q. What did he give you and Marshall?
A. $10.00 to each of us.
Q. Did he give the boys anything?
A. $5.00 a piece what he gave the maids and the other ones.
Q. They were Christmas presents?
A. Yes, sir.
Q. Did he ever make any claim that was on account of work?
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A. He just give us all Christmas presents on Christmas Eve.
Q. Did he ever make any claim that the gifts that he was giving
you was for your work or for his board, or for anything else?
A. No, sir.
'
Q. I want you to tell the Court whether or not this old
page 589 ~man seemed to be contented there?
A. He certainly did seem to be contented.
Q. Was there any mistreatment of that old man at all?
A. Not by any one, no indeed.
Q. He seemed to be happy?
A. He was always glad to get back home when he would go
on trips, except when he went to Florida.
Q. Did you talk to him practically every day?
A. Yes, sir.
Q. From the time you went there and he began to board with
you, from January, 1930, until the time he left, did you see ·any
particular change in his memory or mind?
A. Not in his memory.
Q. Was there any failure in his memory?
A. His memory was good.
Q. Did he know the people he had formerly known?
A. Yes, sir, he certainly did.
Q. Did he talk with your boarders, or any of them specially?
A. He talked to most of them, yes, sir. He talked to those
who were steary; that he knew well, Mr. Lucas and Mrs. Thacker,
and he talked to a number of them.
Q. On the 28th of February on the date of this alleged deed,
had you seen the old man that day?
A. Yes, sir, I certainly had.
Q. Had you seen whether he read the papers that day?
A. He read the papers every day. He never neglected to read
his paper every day.
Q. Did he show any concern about not getting his papers to
read?
pag'e 590 ~ A. Yes, sir.
Q. Where was the mail and the papers put?
A. The little Downey boy sold papers. He brought it to the
house, but if in a hurry to get t@ school, his mother brought it down.
Q. Where was his mail put?
A. The Evening Leader and the mail was put in the mail box.
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Q. Did he select it?
A. Anybody who brought it, whoever went down and come up
brought the paper and the mail and laid it on the kitchen cabinet.
There was a place it was laid. He would come and get his own
mail. Any boarders would bring it and Lizzie would bring it, and it
was laid on the kitchen cabinet.
Q. Do you know Howard Saunders?
A. I know him now.
Q. Did you know him before February 28, 1942?
A. No, sir.
Q. Did you ever see him before that date?
A. Mr. Hayden wanted Mr. Curry to come and I called to Mr.
Curry twice, I think, that Mr. Hayden wanted Mr. Curry, so Mr.
Curry did not come, and was not able to come, and he sent Mr.
Saunders to see what Mr. Hayden wanted.
Q. That is how it happened that Mr. Saunders came?
A.· Yes, sir.
page 591 ~ Q. You stated in your Answer, in referring to this
old lady, Mrs. Lawrence Hayden, that the old man had
kept her for many years, according to his statement : What did you
mean by that statement, "kept her" ? Did you mean to reflect on
her virtue?
A. No, sir, I did not.
Q. What did you mean by it?
A. I suppose supported them. He said he had given her money
and large means for a number of years; that she would not want
for anything; that he had kept her in plenty of money, or supported
her in such a way as that.
Q. Did his relations visit him while you were living on the
premises?
A. I never met Mrs. Hayden until last fall.
Q. Mrs. Katherine Hayden?
A. Yes, sir, until last fall, 1941.
Q. What time in 1941 ?
A. She come up-I just don't know the date-September or
October, and spent the night and a day and that night; two nights
and one day, and left on the morning train.
Q. Was that a business trip, or ,pleasure trip?
A. I could not say; she just came.
Q. That was the first visit she made? .
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The first time I ever saw Mrs. Hayden; it was in September.
Q. The yound lady, Miss Louise, did she visit him?
A. I have seen her once.
Q. When was that before the trial?
A. I imagine it was 3 or 4 years, maybe 4 years. She
page 592 ~came out late in the evening and spent the night.
'
Q. Did his relations, or any of them, show any particular interest in him?
A. They are the only two I have ever seen.
Q. When was Mrs. Katherine Hayden back? She was there in
September or October, 1941?
A. Yes, sir, he always called her Katherine.
Q. When was she next there?
A. In 1942.
Q. How often was she there in 1942?
A. She came in the late evening of July 3rd.
Q. Where were you when she came there? Was that the only
visit she made in July?
A. That was the first.
Q. How many visit did she make in 1942?
A. Two in the month of July.
Q. The first one was when?
A. On the evening of July 3rd.
Q. Were you there when she came?
A. No, sir, I was in Staunton, I think I was ; I am positive I
was.
Q. When did you see her on July 3rd?
A. I judge it was about 6:15 when I got back.
Q. That was in the evening?
A. Yes, sir.
Q. How were you travelling that day?
A. Boyd and I had come to town.
Q. You were away from home when she came there first, on
the 3rd of July?
page 593 ~ A. Yes, sir.
Q. Where was she when you came, do you remember?
A. I think she was standing near the front door.
Q. Did you recognize her?
A. Not until I drove up and got out of the car.
Q. You had been to town with Boyd?
. A.

492

Supreme Court of Appeals of Virginia
Mrs. Lenore M. Cook

A. He had been with me, or I had been with him; he is the
younger boy.
Q. Where was Marshall then?
A. I don't know whether Marshall was at Fordwick or had
come home; I think he was at work though.
Q. He had not driven you to Staunton?
A. No, sir.
Q. Mrs. Hayden stated that when you came that evening, you
came in a car with Marshall?
A. No, it was Boyd; Marshall was at work, or had come home;
I cannot say which.
Q. Did she know you when you got to the house?
A. Yes, sir.
Q. Did you talk to her?
A. She asked me where Mr. Hayden was.
Q. Had she seen Mr. Hayden?
A. No, sir, she said she had not. I forget what time she said
she had been there.
Q. How did she come?
A. She come on the train and took a taxi.
Q. Do you know what time that train arrives there?
A. It generally gets there near about 5 :00.
Q. Did it stop at Augusta Springs?
page 594~ A. No, sir.
Q. She would have to come up from Craigsville?
A. Yes, sir.
Q. What did she say?
A. "Where is Mt. Hayden?" I said: "He was sitting on the
porch when I left. I guess he is in his room. Do you want to go or
do you want me to go and tell him ?"
Q. What did she say?
A. She said she would wait in the living room. He had his
radio on and he could not have heard her if she went to the door,
and I told him that his sister-in-law was down there. He said:
"Katherine?" I said : "Yes." He said he would be down in a
minute. It was getting dark or late, and he come on down stairs and
he knew her and called her Katherine. He always called her
Katherine.
Q. When he came down he recognized her?
A. Yes, sir.
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Did he come down alone?
A. Yes, sir, because I come ahead.
Q. She claimed he was very much emaciated. What was his
physical condition? Had he fallen off to any extent?
A. No, sir, not to amount to anything. I do not think he was
as fleshy after the spring of 1941.
Q. Did he go back to his room with her, or where did they go?
A. They went up. I told them Lizzie had been there until
5 :00 and I knew supper or dinner was ready; I would
page 595 ~have it in a short while, as soon as I made the coffee, and
I did and in about 15 minutes I had supper.
Q. Where did they go?
A. They went up. She washed her hands upstairs, she said. I
called them to supper in about 15 minutes, and then they came on
out and ate supper.
Q. Did he need any help in getting up and down the steps?
A. No, sir. After they ate supper, they went into the large
living room and sat about an hour down stairs in the living room.
He never called the upstairs room of his a living room.
Q. Do you know what they talked about?
A. They talked about the black-out, and he said we had them
too and he hated the nights we had the. black outs.
Q. That was the talk when you went in there?
A. Yes, sir.
Q. At the supper table or where?
A. In the living room, and I sat in there after they ate their
supper.
Q. How long were you in there?
A. 10 or 15 minutes; that was the subject, black-outs. She told
how they were in Washington and he talked about how they were
here.
·
Q. Did she indicate what she came for?
A. No, sir.
Q. How long did she stay on that visit?
A. This was Friday evening. I took her to the train on
Tuesday morning. I am positive that is right, from Friday evening
until Tuesday morning.
Q. What did she do while she was there?
page 596 ~ A. She and Mr. Hayden sat around and talked. on
Saturday-that was the 4th of July, I believe. She came
Q.
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down on Saturday morning; I gave them their breakfast about 9 :00
o'clock. He came down a little ahead of her and I said : "I will
call her before you eat," and I called her to come to breakfast at
9:00.
Q. Were their rooms close together or distant?
A. Like in that corner is where she was, and he was in this
corner ( indicating points in court room) .
Q. She was in the southern corner and he was in the north?
A. I could not tell the direction of it. His room was right
back here (indicating) .
Q. The back of the house looks towards the north?
A. I guess it is; this is a little square room I always had that
she had.
Q. What were your relations and hers, pleasant or unpleasant
that first visit?
A. They were pleasant. On Saturday morning, after she ate
breakfast, they went to the front porch and sat on the front porch.
Then she came down and said: "Those pens, are those all Mr.
Hayden has?" I said: "Sitting in the window?" She said: "There
are three pens there but thay are not very good."
Q. Who said that?
A. Mrs. Hayden.
Q. Downstairs or upstairs?
A. Upstairs. She said they were not very good. She said:
"Have you a pen?" I said: "I don't have very much of a
page 597 ~pen," and I got it and give it to her. She come down and
said Mr. Hayden wented me to come up there, and he
said : "Will you sign these bombing insurance pape~s ?" And I did.
Q. Did you look at the papers?
A. No, sir, I did not look much. Mr. Hayden said said: "Will
you sign these bombing insurance papers?" And I did. Bombing
insurance is what was said.
Q. Did you sign them?
A. Yes, sir.
Q. Did any one else sign them?
A. That day Marshall signed them, that evening. She brought
them to the kitchen and he signed them for bombing insurance.
Q. Do you know whether Marshall examined them and read
them?
A. I do not remember.
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Q. Did you look over them before you signed ~em?
A. I did not look over them or read them.
Q. It appears that you and Marshall signed a deed or two
there : Do you know anything about signing a deed?
A. I supposed that bombing insurance was what it was.
Q. What you signed, you understood was bombing insurance
papers?
A. That was what Mr. Hayden said: "Will you sign these
bombing insurance papers ?" She was there too.
Q. Did you find out any different afterwards, whether you had
signed any mombing insurance applications or not?
Mr. Robertson: The question is objected to; counsel is mispage 598 ~quoting the witness.
Mr. Curry:
Q. What did they say to you about the bombing insurance insurance? What were they? What did you understand they were?
The Court: I do not think the witness understood your question. She does not answer.
Mr. Curry: ·
Q. Did you understand the question?
A. No, sir.
The Court:
Q. He means in what capacity did you sign these papers?
A. No, sir, I do not understand.
Mr. Curry:
Q. The papers were bombing insurance papers?
A. Yes, sir, I have said that.
Q. What did Mr. Hayden ask you to do in connection with the
bombing insurance papers?
A. Yes, sir, to sign the bombing insurance papers.
Q. Was that all that was said?
A. So, if anything happened, he could get the bombing insurance.
Q. You did not read them to see what kind of papers they were?
A. That is right.
Q. Were you present when Marshall signed them?
A. She brought them down stairs for Marshall was not there.
Q. Did you find out afterwards whether or not you
page 599 ~had signed bombing insurance or something else?
A. I found out the evening Mrs. Elliott come up ther.e.

496

Supreme Court of Appeals of Virginia
Mrs. Lenore M. Cook

Q. When <;lid Mrs. Elliott come up there?
A. The second visit.
Q. She came there on the 3rd of July first and left on the 7th?
A. Yes, sir, I took her to the train on Tuesday morning.
Q. She made two visits there : When was the next visit?
A. That same week.
Q. What part of the week?
A. It must have been Thursday evening.
Q. She came back then the latter part of that week?
A. Thursday, I believe.
Q. Where were you when she came back?
A. I was down in the garden gathering some flowers.
Q. Did you see her when she came?
A. No, sir. Mrs. Wright called me and said there was a strange
woman in the house. She did not know who she was, and you better
come to the house.
Q. Whom did you find there?
A. I walked to the front door and saw Mrs. Elliott first.
Q. On the second visit what occurred betwen you -and this old
lady?
A. Do you want me to go back over what was said?
Q. Yes.
A. I went to the front door and Mrs. Elliott was at the front
sitting there, and I had the door open and she spoke to me and said:
"I have come back here to fix up some bombing insurance
page 600 ~for Mr. Hayden. How is Mr. Hayden?" I said: "He is
all right."
· Q. Was Mrs. Hayden present at the time?
A. No, sir, she was upstairs. I did not see Mrs. Hayden: Mrs.
Wright said a strange woman was there. Mrs. Hayden came down
and said : "Mrs. Elliott can come up. I thought maybe he was in
bed: 'but ·he is up dressed this afternoon." Mrs. Hayden said that.
1Y.Irs. Hayden went ahead and Mrs. Elliott said: "Come, go along,"
and I went along, and Mrs. Hayden said: "This is Mrs. Elliott."
Mr. Hayden knew her and said: "How are you?" Mrs. Elliott
said: "Mr. Hayden, I have come up here to sign some things or
deeds. I have come up here to sign them." He said: "Sit down."
Mrs. Elliott sat down and I sat down and all three sat down; and
Mrs. Elliott began to read this deed to Mr. Hayden, and it was, to
thaf place;· and I said: "Mr. Hayden, how can you make two deeds
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to this place?" When Mrs. Elliott read a few lines of this deed,
Mrs. Hayden rose up and said: "Who did you make a deed to?"
He said: "Sit down. I am going to live here all my life time."
When she rose up, I said : "How can you make two deeds to this
place? You have deeded this to us or to me," whichever I said.
He said: "Hand this to me." Mrs. Elliott said: "Hav~ you re.ad
this?" He said: "No, give them here," and she handed them to
him; and he said : "I am not going to sign," and she handed them
to him. She said: "I will pay you for bringing me up." She paid
her 50 or 7 5 cents for bringing her up.
page 601 ~ Q. What was his manner?
A. He was mad.
Q. At whom?
A. When Mrs. Elliott said she had come to notarize all these
deeds, Mr. Hayden said: "I will not. Hand them to me." He did
not tell Mrs. Elliott to leave, but Mrs. Hayden told her she could
go and she would pay her for bringing her there.
Q. What did you find in these deeds ? Do you see them at all?
A. I did not have the deeds.
Q. You said you had signed the bombing insurance?
A. Yes, sir, I had on July 4th.
Q. Did you find any names on those deeds?
A. I did not have those deeds that afternoon.
Q. Did you find out ever that your name and Marshall's was on
these deeds ?
A. I think :Mrs. Elliott said probably our names were on there;
I think probably she did when she went in the room.
Q. What did you do about that, if your names were on the
deeds, what did you do about that? \Vas anything done to the
deeds?
A. That ev.ening? No, sir.
Q. At any time?
A. Yes, sir, on Sunday morning, she ·came down and to 1d
Marshall to come up there, or she brought them down, and to get
our names off of these deeds; that she did not want our
page 602 ~names on them. Mrs. Hayden said that; and the ones she
had there, he was to rub them off, and the other ones she
had sent away. - .
Q. vVere you present at this time?
A. Yes, sir.

,

498

Supreme Court of Appeals of Virginia
Mrs. Lenore M. Cook

Did you go along with him?
No, sir.
Q. Do you know what he did with those names?
A. She told him to come and get our names off and the ones she
had sent away she would have our names taken off.
·
Q. Did you see where your names were put on the deed or
deeds?
A. No, sir, I did not go upstairs.
Q. On the day Mrs. Elliott was there, did you see your writingon there?
A. On the one she opened up, I saw it.
Q. Did she make any statement of why she wanted your names
off the deeds?
A. No, sir.
Q. What did she say?
A. This was on Friday evening. She said: "That any one that
would steal deeds out of the room while she was gone to Staunton
and take Mr. Haydens' hand-bag and kidnap Mr. Hayden, she
certainly did not want our names on anything," for anybody that
would do that was her explanation. She said : I had taken her
deeds.
Q. When did she first make that statement?
A. On Friday evening.
Q. What did she say?
A. She told me I had taken her deeds, and she meant
page 603 ~for me to get them, and I said: "Mrs. Hayden, I have
not taken your deeds." I was in the kitchen when she
told me to come and get them. I said : "I have not taken your
deeds, and I have not had my hands on them." She said: "I left
them here." I did not know where she left them in Mr. Hayden's
room; and I told her that I had not taken them that day.
Q. What was that she said about stealing the deeds? What
did she say?
A. That is what she said, and she said I had taken the hand-bag.
Q. Did you make any reply?
A. I told her I did not do it.
Q. What did she say then?
A. She got pretty mad then.
Q. How do you know she was mad?
A. I know by the way she come up to me.
Q.
A.
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Q. What did she say? Can't you tell the Court or have you·
forgotten ? If she said anything else, tell the Court?
A. I do not like to say what she called me.
Q. What did she call you, if anything?
A. She called me : "A lying roguish bitch. You know you did
steal my deeds, and I mean for you to get them right now." I said:
"I have not stolen your deeds," and I had not; that was the only
bad words we had. That was the first words we had, was her saying
I had. stolen her deeds. She come down in the kitchen.
page 604 ~ Q. What about kidnapping Mr. Hayden?
A. She said I had kidnapped Mr. Hayden that day.
He was there ; he had gone across the hall into a large room across
from his room, and Lizzie was there ; I was not there.
Q. Where were you?
A. He had told me that morning to go and get the deed and
record it, and that is where I was, to record this deed in question.
Q. You had held this deed in question from the 28th of
February up to that time?
A. Yes, sir, he told me he would tell me when to record the
deed.
Q. Where had you put it?
A. In a safety deposit box in the National Valley Bank.
Q. Had you kept a safety deposit box there before that?
A. No, sir.
Q. When did you take the deed out?
A. On that morning.
Q. What did he say?
A. He told me to come and record the deed ; that he wanted me
fo record the deed that day.
Q. Did he give you any reason?
A. He come down in the kitchen and told me to go right down
and record that deed.
Q. Was anytliing else said?
A. He gave me $25.00 and said: "Is that enough?"; and I said:
"I reckon it is."
page 605 ~ Q. Was it enough?
A. It was not quite enough; I had some money in my
pocket book; I had enough.
Q. How did you come to town?
A. I drove my car. Mrs. Hayden was not there. She had come
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to town on the bus; I had taken her to the train; I did not know
whether the train would stop. I took her to the depot and the station
agent said the train would not stop in Staunton; it was only a
Washington train. She said: "How will I go?' ' I asked what time
the bus went to Staunton, and I turned around and took her back,
and she got on the quarter to nine bus.
Q. Did you see her in Staunton that day?
A. No, sir, I did not. She said she had a ride down with some
friends and would have to see them on Friday about taking her
down on Saturday morning.
Q. Do you know why she came to Staunton?
A. She said she was coming to get in contact with these friends,
so she could ride with them to Washington on Saturday morning.
Q. Did she come to Staunton?
A. Yes, sir, I took her to the depot and she got on the bus,
because I asked somebody what time did the bus go.
Q. Did you see her in Staunton that day?
A. No, sir.
Q. You came on to Staunton?
A. Yes, sir.
Q. Did you have the deed recorded that clay?
page 606 ~ A. Yes, sir.
Q. That happened on the 10th?
A. Yes, sir, the 10th of July.
Q. When this Answer was filed, did you sign the Answer personally? Is that your signature ( exhibiting the Answer to witness) ?
A. No, it is signed by counsel.
Q. Is the other signature Marshall's signature?
A. No, sir.
Q. Did you see who signed that Answer?
A. It was signed at your office, was it not?
Q. Did you see me sign your name to it?
A. Yes, sir.
Q; You made affidavit or oath to it before Miss Bumgardner?
A. Yes, sir.
Q. Was anything said about why your names were signed to it?
Mr. Robertson: The question is objected to. If anything was said
in Mr. Curry's office between him and his client for reasons already
ruled upon it is inadmissible evidence.
Mr. Curry:

Marshall W. Cook et al v. James R. Hayden

501

Mrs. Lenore iv/. Cook

Q. Did you see me sign your name to it?
Mr. Robertson: Counsel cannot bring out what transpired in his office.
The Court: The objection is sustained.
Mr. Curry:
Q. Did you see any one sign that in my office?
The Court: Mr. Curry, the objection was sustained. I have
endeavored to be most careful not to inject counsel into the case.
Mr. Curry:
Q. When did you rent the safety deposit box at the National
Valley Bank?
A. The day I put the deed in.
Q. What was the first time you ,:vent in to rent a box?
A. The 5th or 6th of March.
Q. Do you know whom you talked to about how to conduct the
business of renting a box?
A. I believe it was a woman.
Q. You believe it was the 5th of March?
A. I am not so good on dates, but I think it was the 5th or 6th
of March.
Q. Did ·Mr. Hayden ever give you any money for improving
that property?
A. Yes, sir.
Q. Tell the Court what money he gave you and when? Have
you a memorandum that you can go by?
,page 608 ~ A. I can remember dates fairly well; in February,
1942.
Q. How much did '.he give you then ?
A. To repair the place and look after the place, $2,000.00.
Q. After that did he give you anything?
A. I am trying to study the date, yes, sir.
The Court:
Q. How did hei give you 'the money?
A. In a check. · 'I believe it was the 10th, 11th or 12th, I believe.
Mr. Curry:
Q. ·when he gave you that .check, ·what did you do with it? ·
A. Wha't do with it? I put 'it in the bank.
Q. What bank?
page 607 ~

I
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A. The Staunton National Bank. That was j2000.00.
Q. Did you use that money?
A. No, sir, I have not used i~ yet.
Q. Was any part of it used?
A. No, sir.
Q. Were any checks for repairs given up there?
A. No, sir, not on that. In June he iave me ,$1000.00 and I
deposited it in the Craigsville Bank to carry on the work we were
doing on the inside ~nd ot1tside of the house to paint it.
'Q. Was any other money beside that giveni you for repairs or
improvements?
A. $500.00.
page 609 ~ Q. What was that ,given you for? ·
A. To put a fence clean around that place.
Q. The $1000.00, what date did he give you that?
A. June '10th, 11th or 12th, 1942.
The Court:
Q. Am I right in underst!anding about the 'deposit y~u made
in Staunton National Bank, that it is 'still there and untouched'?
A. Yes, sir, ft was set out what i was to do with that, to have
.a roof put on the house; that was set out exactly what I was to
'
'
do wi'th every cent of it.
, Q. Have you a statement of the bank account of the Staunton
National Bank?
·
A. No, sir, not with me, but I can bring it.
Q. Have you gotten a statement?
A. Yes, sir, I have it at home. I can bring it down.
Q. Have you a statement of your Craigsville account, the
$1000.00, cfid you get a statement of thlat?
A. Yes, sir.
Mr ..Curry:
Q. This $2000.00 was the first large sum he ever gave you?
A. Yes, sir.
Q. Do you remember where the check had to be sent to be collected so it could get in'to your account?
A. I think on a Washington ~Bank.
Q. Is the check wholly in his hand-writing?
A. Yes, sir.
page 610 ~ Q. Was it written in your pr.esence, or 'did he hand
it to you?
. 1 •
·
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A.

He handed it ,to me.
That $2000.00 .check, was that wholly in his hand-writing?
A. Yes, sir.
, Q. Did ,he write that in your _presence, or hand it to you?
, · A. I believe .he brought it and handed it to me, and that was
what we ould finish the repairs we were doing right then.
Q. On what bank wash drawn?
A. I think that was Washington.
Q. Was 'that true of the $500.00 check too?
A. I think that was Washingto~, too; I am positive it was.
Q. Do you know what bank it was in Washington?
· A. No, sir, I do not remember the name of it.
• The Court:
Q. Is this the first money he ever gave you, other than the
Christmas presents?
A. Yes, sir, but that was. set apart to remodel and fix the place,
•
which I h'ave done a lot of.
Mr. Curry: I hand you a paper which was filed on t.he 19th in
Court, marked Defendants' Exhibit No. F: Does that show the
$1000.00 or not?
A. Yes, sir.
Q. What is the date of it, according to that statement?
A. June 12, 1942.
page 611 ~ Q. Did you have any directions as to what you must
,
do with it?
·
A. Yes, sir.
Q. Who gave you the directions?
A. Mr. Hayden.
Q. What were the directions?
A. That I was to remodel that house, not remodel it, but fix
it up, which I have.
Q. Who did the work there ,on the place?
A. Walter Goodrich and his son and another colored hand, an
extra colored boy.
Q. When did you begin to pay for that work?
About June 12th. Mr. Hayden said I could either writ~
checks or pay in cash, either one I wanted. At first; I think I .Paid
the cash money and it took a lot of cash,-and I paid the servants,
I paid them up on Saturday-and I pai'd with checks until the old
man worked by himself .this fall, and 'I paid him in cash.

Q.

A:

504

Supreme Court of Appeals of Virginia

Mrs. Lenore M. Cook
Q. How h'ad you paid the expenses before that?
A. The colored fellow came in April and Mr. Hayden paid him
in April and May .
. Q. Who settled with him·up unt'il you began to pay him?
A. Mr. Hayden.
Q. Who kept tab of the account of Walter Goodrich and the
people who worked with him?
· A. He would keep the hours himself and go tell Mr. Hayden
.110w m'any hours he worked.
Q. Would Mr. Hayden make the calculations?
,page 612 F A. Yes, sir.
Q. Could he see to do it without any assistance?
A. Yes, sir.
Q. Did you see him make these settlements?
A: Yes, sir, when they would all come down and out through
the l<itchen with their mon·ey. I was bound to see them.
Q. Did you give Mr. Hayden any assistance in adding up the
accounts and ascerfain in what each one was. entitled to?
A. 'Nio, sir. They would say to me: "We have worked 40
or SO ,hours," the three of them; th;ee nearly all 'the time, vValter,
his son and the Smith boy, all colored.
Q. You then began to pay sometime ,in June?
A. Yes, sir.
Q. That money was turned over to you for the purpose of payfog the hands that were working there?
A. Yes, sir.
' Q. Did you use it for that purpose?
A. Yes, sir.
Q. Somebody has filed the checks that went with that?
The ·court: Mr. Glover brought those checks down .
. Mr. Curry:
Q. Have you any balance of th i's $1000.00 left?
A. Yes, sir, $176.26, that was the 'balance of January 11, 1943.
Q. Were the checks returned with that bank state·
ment?
page 613 ~ A. Yes, sir.
Q. Do they show the payments that were made?
A. Yes, sir, I think they 'do.
Q. And to ·whom they were made?
A. Yes, sir.
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Q. You say you have not drawn .on the $2000.00 in t)le Staunton N:ational Bank? ·
·
A. I have drawn on ~t. Mr. Hayden was there .in .the kitchen,
and he told me to pay for the linoleum out of that.
Q. I understood you to say you had not drawn on that?
A. Yes, sir, I had for 1the linoleum.
Q. And.what else?
A. .Several ,gallons of green paint.
Q. Out of that money you had in the Staunton National Bank?
A. Yes, sir.
Q. How much did .JOU have in that account?
A. $2500.00 of his.
The Court : I did not ask her about the $2500.00; I .only asked
her about the $2,000.00 I thought it was just a deposit of $2,000.00,
and she said that was still intact.
Mr. Curry:
Q. Is that correct? Do you still have the $2,000.00?
A. Yes, sir.
Q. After the deposit of $2,000.00, I understood you to say
he gave you later $500.00 to ,fence the place, in and you
page 611 ~put that in the same bank, the Staunton National Bank?
A. Yes, sir.
Q. And out of .the whole amount you have drawn two checks:
one for linoleum and the other for paint?
A. Yes, sir, light green paint for .the shingles.
Q. Only two checks drawn out on that account: Were they
made under his direction?
A. He was there and I was there; I :had the floor fixed to ,lay
i.t, and I laid it, cemented it.
Q. You stated and the record shows that Mr. Hayden left up
there pn the 14th of July, 1942, ·and ,the checks that you have in..
traduced and the bank statements show that you made payments
since that time?
A. Yes, sir, .I have.
Q·. Do you know ,,:ihether he had contracted f 9r that work before he left?
·
·
A. Yes, sir.
Q. He has directed that?
A. He hired them himself in March.
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Q.

When he left there did he say he was going away perma·

?'
.
I ' ' .
' ;r l I
A He said he would-be back in a few days and put on the
4.}

nenL y

I

I

I

.

• I

.

:

roof and start on the repairing of the barn.
Q. Did you tell him you wanted him to come and would be
glad to see him?
· ·
A. Yes, sir. · He said he would be back from four to eight
days.
Q. It was stated that he wanted to stay there the rest of his
life: vVould you be glad for him to come and stay the rest of
his life.
p·age 615 ~ A. Yes, sir.
Q. You have used since he le£ t there a consid~rable
part of the $1000.00: Have you used any of the other since he
le£ t, of the $2500.00 in the Staunton National Bank?
A. I got the green _paint since he left for those· shingles.
Q. Why_ did you get that? Was it under his direction or not?
A. The painting was going on but had not gotten to the green
shingles for the front porch and around. The house was half
painted when he .left.
Q. Had there been any arrangements on his part about the
roof?
A. Yes, sir.
Q. Did he make any calculation about what it would take to
repair the whole house?
A. He thought it would take $1200.00 to put the best roof on
th·at house.
Q. Were any other estimates made on it?
A. No, sir, because he said he wanted the very best.
Q. Did you or can you give any reason that he gave for turning the money over to you to pay the hands?
A. He said it was my home; he wanted to repair and fix it up;
it had _gone down so badly, and he wanted to see it fixed up; that
it was our home and his home.
Q. Did he ever give any reason why?
A. He said he thought I would thoroughly enjoy fixing it up
and going and getting the paint and workers. I went and got them
in the morning over to Christians.
.
Q. Last year now, at the other hearing, counsel asked you to
bring any papers or records tHat you had, to hunt
page 616 ~the place over. Have you found anything to introduce
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that you have not introduced? Have you found .any of
his papers there?
A. A very few; I bave brought them in.
Q. To whom did you give 'them, the papers that you found?
A. To Mr. Taylor·.
(Mr. Taylor hands a file of papers to Mr. Robertson)
Mr. Robertson :
Q. Have you any vouchers there?
A. No, sir.
Q. The papers introduced were they all the pap~rs that you
could find, that you have turned over to Mr. Taylor heretofore?
A. Yes, sir, I ·have..
Mr. Taylor: For the sake of the record and the introduction of
these papers, as required by counsel, I suggest that we follow the
method we followed this morning, when Mr .. Glover introduced
papers.
The Court: When the time comes we will. Meanwhile, counsel can look them over and discuss them and if all of us agree that
these papers are of no importance, we need not clutter up the record with them. Mr. Robertson and Mr. Cochran can go through
them and ,eliminate those they consider unimportant. Or, if you
prefer, they all may be put in.
page 617 ~ Counsel for the ·plaintiff take these papers to determine which they wish to introduce.
Mr. Curry: We have concluded the airect examination, other
than the introduction of these papers, which will be done tomorrow
morning.
Witness leaves the stand.
( Court at this point recessed until Wednesday morning, January
21, 1943 at 10 :00 o'clock).
JANUARY 21, 1943, Court convened at 10 :00 A. M.
MOTION FOR PLAINTIFF:
By Mr. Robertson:
.
The testimony of Mrs. Cook demonstrates that she has in th~
Staunton National Bank approximately $2500, which is admitted..
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ly the property of Mr. Hayden; and that she has another balance
of something over $100.00 in the Bank of Craigsville, which, ac..
cording to her swam testimony, is the property of Mr. Hayden.
In order to protect the rights of Mr. Hayden to that property, I
ask the Court to require both of these balances to be trans£ erred
to the credit of the Court in this cause and held subject to the
orders of the Court. I think the need is apparent, and that it will
become more obvious before the cross examination of Mrs. Cook
is completed.
page 618 ~ Mr. Taylor:
It is not admitted that this money is the property of
Mr. Hayden. Mr. Hayden gave Mrs. Cook a check for $2000.00,
a check for $500.00, and a check for $1000.00, to be used for the
repairs of the Pendleton property, and that is what the record
shows, and this lady has come in and told the Court that she has
every dollar, with the exception of what repairs have been paid
for; that she has not spent a dollar of that money except for a
specific purpose. It was not testified by this defendant that she
had any money of Mr. Hayden's, other than the money that was
given to her for an express and specific purpose, in trust, to fix a
dwelling house that he had given her for her life time, and that
he expected to make .and be his home for his life time. She had
been entrustd with these sums for the repairing of that property
because he had confidence in her, and the evidence introduced has
shown that she was worthy of that trust; that she took the money
and expended it according to his wishes, and what she has not ex..
pended, she still has that for that purpose. I submit that it would
be an awful state of affairs to ask that funds deposited by a man,
who this plaintiff is trying to show is sane or of weak mind, to
take them away until this case is over. He has a home there and
Mrs. Cook has stated that she is ready and willing for him to remain there the rest of his life, according to the agreement that the
money was. put up for, the repairs are being made on the house.
I submit I carihot see how counsel could have the nerve
page 619 ~to ask for the transfer of funds to Mr. Hayden's account
which we~e given in trust to this woman.
Mr. Robertson: It is perfectly obvious that the interests of this
lady and of Mr. Hayden are as hostile and antagonistic as they
can be. As to what has been done as to the money that cannot
be undone, but there is absolute conflict of interest between this
lady and Mr. Hayden and her interests are diametrically opposed
to his interests, and if that money is a trust fund, she is not the
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proper trustee to hold it. They have got nothing but this property
that does not belong to them, and if they make way with that
money, where is the restitution to come from? We ask that the
money be safeguarded by the Court by putting it to the credit of
the Court, so that the Court can be sure that that money shall be
administered properly and that we do not wake up to find it has
been squandered.
Mr. Cochran: The whole question here is whether Mr. Hayden
was capable of making a deed and attending to his property, and
here we find that the Cooks have $3500.00 of Mr. Hayden's money.
They have it, and we think it is the duty of the Court to protect
that money until this case be decided.
Mr. Taylor: This trustee has come into court and openly admit..
ted and produced evidence to show that this money is in her hands.
They had no way to know whether she ever got $3500.00 from
Mr. Hayden or not; and I submit when he put this money into her
hands, he put it in the hands of a competent and trust
page 620 ~worthy trustee. She had from February 11th, $2000.00,
that was placed with her in trust. She told you only
with the exception of the linoleum and some paint, she ·had every
dime of that money-and that was spent on that place. $1000.00
was deposited with 'her on June 12th. She came in here of her
own free will and produced the bank statement, showing that every
dime of that money, as it was supposed to be, had been spent on
that place, with the exception of $176.26, which is still there. She
got $500.00 that Mr. Hayden placed with her for fencing this entire farm, and that that $500.00 was in the Staunton National Bank
today, and she had a statement from the bank to show it. I submit
he placed the money in the hands of a capable and trust worthy
trustee. Does your Honor think that this woman was not fair and
trust worthy?
They say some subsequent day she might come in and say the
money was gone. Mr. Robertson also says do this because the
Cooks are hostile to Mr. Hayden. Every witness who took that
stand, who knew the Cooks and Mr. Hayden testified to the contrary. Is there a scintilla of evidence to show there was ever a
cross word between the Cooks and Mr. Hayden for the 12 years
while he lived there? Is there a bit of evidence to show the Cooks
are not now willing to take care of Mr. Hayden, to go out of their
way to look after this old man and care for 'him and give him only
kindness? Did Mr. Hayden give his testimony to that effect?
They brought him here in the condition he was; they subjected
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him to sit here two and a half days in this court room without
putting him on the stand, when they testified .he had
page 621 ~come into court in a terrible condition; that they did not
know what would happen to him, and yet they brought
him to the court room and kept him for two and a half days without putting him on the stand. But when on the stand, he told you
that the Cooks were nice people and all right and kind to him. And
my friends say they are hostile, bt\t Mr. Hayden did not say so.
Was there a hostile witness or a word of hostility spoken
against these Cooks and the relations of the Cooks and Mr. Hayden? I ask your Honor to leave this matter in status quo until
this case is concluded.
The Court : I am not going to decide this· case in the middle of
it. Every case like this creates a great deal of feeling on the part
of counsel and the parties, which the Court is not subject to.
In view of the testimony of Mrs. Cook, I think it is proper to
place the funds in the hands of the Court and to hold it subject
to the determination of this Court, and I will enter an order to
this effect.
Nlr. Taylor: Counsel for the defendants except on the grounds
that this money was paid over to Mrs. Cook, who, as the evidence
has shown, cared for Mr. Hayden and with whom he lived, for a
period of over 12 years; that he gave it to her for a specific purpose, and the evidence that has been produced up to now has shown
and tends to show that this lady, in the capacity of the custodian of
this money for a specific purpose, has retained that
page 622 ~m.oney for that purpose and used it exactly for that purpose; and it is the contention of counsel for the defendants that that money belongs to Mrs. Lenore Cook to be used for
the purpose for which it was placed in her hands and it is her
purpose to use it for that specific purpose and no other.
The Court : In closing I wish to state for the record that the
order of the Court is not an injustice to Mrs. Cook nor to any one
else. If the litigation turns out favorably, the money will be disposed of properly. If not favorably, it is clearly the right of the
Court to hold the funds, subject to its final decision.

MOTION FOR DEFENDANTS:
By Mr. Taylor:
It appears from the record and it appeared from Mr. Hayden
when he was presented, that his condition was bad, and this was
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admitted by the ·Court. It has come to my attention by an exhibit filed in this case by Mr. Glover, Cashier of the Bank of
Craigsville, that Mrs. Katherine Hayden has obtained~ by some
method or for some cause, the balance of Mr. Hayden's cash at
the Craigsville Bank, in the sum of $3500.00. It is· obvious .from
the voucher that was drawn to obtain that money that Mr. Hayden
was physically weak at the time he wrote the check,-if your Honor will take his signatures and compare them-and I ask that that
money be deposited with the Court until the outcome
page 623 ~o~ this case. I also ask that the plaintiff be required to
show for what purpose that check was drawn and why
it was drawn and who has that money at the present time. :
The Cou~t: I have no power or control over transactions Mr.
Hayden has with Mrs. Hayden or any one else. The only reason
I can issue such an order in this case is because Mr. and Mrs. Cook
and Mr. Hayden are parties in this suit.
Mr. Taylor: That is true so far as the record goes. It is also
true that Mr. Hayden is taking no pa.rt in this litigation; that this
suit is not based on the evidence of the complainant, but of Mrs.
Katherine Hayden. She has testified and it has been shown and
is in evidence in this court that she has obtained all the property
that Mr. Hayden had, and since the trial has been in Court-and
I charge the record-Mrs. Hayden testified she had not received
a dime of the money of Mr. Hayden, and at the same time tpe
record shows she had drawn out the remaining $3500.00 that he
had in the Bank of Craigsville.
The Court : I have no power in this case to enter orders against
people who are relatives, or witnesses, or what not. The only
power. I have is against persons who are parties to the
suit.
page 624 ~ Mr. Taylor: I think it is unfair and unjust to Mr.
Hayden; and if he were turned out by Mrs. Lawrence
Hayden his situation would be pathetic indeed.
The Court: I have no power in any of those matters.
Mrs. Cook returns to the stand :

CROSS EXAMINATION
By Mr. Robertson:
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Q. Mrs. Cook how old are you?
A. 39.
Q. I understand you to say you attended Ashbury College, in
Kentucky, two years? ·
A. Yes, sir.
Q. When did you leave?
A. Really, I do not know.
Q. Do you mean that you cannot tell the year when you left
College?
A. It was not a college; it was an academy; we had our school
in the college.
Q. Do you mean to say you cannot tell when you left there?
A. I was quite young; I was 16.
.
Q. Do you mean to say you cannot tell the year when you left
there?
·
'
A. I guess it was about 1918.
Q. What did you study there?
A. I just took the course .
.page 625 ~ Q. What kind of course was it?
A. Just a high school course.
Q. Did you graduate?
· A. Ju.st in the academy. We called it the academy.
. Q. Was it immediately after that that you put in two summers
·~a~ Harrisonburg?
· Q. Yes, sir, I came that year.
Q. What was the first summer you were at Harrisonburg?
A. I judge about 1919.
. Q. What did you study that summer?
·A. I took the state course of all subjects to tak~ the state examination.
· Q. For what?
· ·· 'A. To teach school that fall.
Q. What kind of schools?
A. Here in the County.
Q. Grammar or high schools? ·
A. Grammar.
Q. What did you study your second year?
A. I just finished the first course, a six weeks course.
Q. Did you get certificates each summer?
-,. . A. Yes, sir.
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Q.

You passed the course there?
Yes, sir.
..
. .
Q. You married Mr. Cook in Washington on September· 17,
1921: Did you elope? Run away and get married?
A. No, sir, I did not run away at all.
.
Q. You never knew Mr. Hayden all until you·met him in _the
fall of 1930?
page 626 ~ A. No, sir.
Q. Had you ever seen him before?
· A. I probably had seen Mr. Hayden down at Augusta Springs
with Mr. P.1tterson, but I do not recall that I had.
Q. You had never met him or spoken to him?
A. When he came to our house was the first time I had spoken
to him.
· Q. When he came. in the fall of 1930 he was a stranger practically to you?
A.

'A. Yes, sir.
"Q. After that you and Mr. Hayden lived in the same household
_
until the summer of 1942, did you not?
A. I would not call it that. T lived in the cottage; I cooked
in the kitchen in the large house.
Q. During all of those 12 years he ate with you?
A. Yes, sir.
.
Q. And you were in and out of the big house while he was
living in it and you were living in the cottage?
A. Yes, sir.
_
Q. And for four or five years you lived in the big house with
him?
· ·
;.. '
A. Yes, sir.
Q. And you came to know him well and intimately?
A. I come to know him well.
Q. You regarded him as an upright man, didn't you?
A. What do you mean?
Q. You regarded him as a good man?
A. I certainly did.
Q. You regarded him as a just man?
·
page 627 ~ A. I certainly did.
Q: You regarded him as a generous man, didn't you?
A. In what way?
Q. You have taught school and know what a g~_~ernus man is?
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A. I thought him a just man and a good man, but I cannot say
I thought he was a generous man.
Q. You thought he was a truthful man?
A. Yes, sir.
Q. And you still regard him as a truthful man?
A. Yes, sir.
Q. You heard him testify in this case?
A. I certainly did.
Q. And you still regard him as a truthful man ?
A. I regarded him as long as he stayed with us a very truthful
man.
Q. When you went to the Hayden property in 1930, you owned
no property of your own?
. A. No, sir.
Q. You and your husband were in arrears in paying the rent
on the property you left to go to the Hayden property?
A. I cannot explain that trouble.
Q. Do you know anything about it of your own knowledge?
A. Yes, sir.
Q. Then explain it; you will have to explain it?
A. I think it was about $12.00.
Q. Why did you not pay it. Didn't you have the money?
A. We had the money.
Q. Why would not the man accept it?
page 628 ~ A. Because he said he did not notify us. He had
gone to $10.00, and my husband paid him $6.00, and he
said: "I have gone up $4.00."
Q. Who was tha~?
A. Howard Lockridge.
Q. You had a row with him over the rent when you left there?
A. I never had no row with him at all.
Q. When you first went to the Hayden property in the fall of
1930, the agreement was that you were to pay $10.00 a month
rent for the cottage?
A. Yes, sir, we were to pay $10.00 for the cottage.
Q. And you were to do all the work that Mr. Hayden required
pers.onally inside the house?
A. Inside the cottage house; I was living in the cottage.
Q. He was living in the big house?

A. Yes, .sir.

1·
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Q. You were going to keep it in order, the part he occupied?
A. , After the first of the year.
Q. Mr. Cook did not work outside until after the first of the
' ; ' · ! ; : .
year?
A. Yes, sir, he did some fall work there\efore. I went into
the kitch.en to cook.
Q. Did he do as much outside work as he did subsequently?
Q. Yet, you went there with a perfect stranger, and the only
agreement was that you would pay him $10.00 for the
cottage, and Mr. Cook would do all the work, and if
page 629 ~everything was satisfactory Mr. Hayden would reward
you generously in the future?
A. Yes, sir, if we proved satisfactory to him and he to us.
Q. You took no boarders in the little cottage?
A. Before I was where I had my boarders.
Q. The first cottage you went in?
A. No, sir, I did not have them up there; that was in the fall.
Q. On the first of the year Fred Wood moved from the big
cottage and you and your family moved into the big cottage?
A. It was about the same size.
Q.. You referred to it as the big cottage?
A. I did not call it the big cottage; I called it the cottage hquse.
A. Immediately.
Q. About the first of January, 1931?
A. Yes, sir.
Q. How many boarders did you take in all in .the big cottage?
A. 5 girls.
Q. And they averaged paying you $4.00 per week?
A. $4.50 at that time.
Q. Did you begin to furnish Mr. Hayden his food as soon as
you moved into the big cottage? ·
A. I always furnished the food from the beginning I went
there.
page 630 ~ Q. You testified you furnished him nothing while
in the first cottage?

A.

Yes, sir.

Then you furnished him no food in October, November
and December?
A. No, sir.
Q.
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Q. Then you did not furnish him his food from the first time
you went there?
A. No, sir. From the first of the year when I went into the
kitchen.
Q. From the first of the year Mr. Hayden ate with you?
A. Yes, sir.
Q. And from the first of the year you furnished your personal
services in a part of the big house?
A. Yes, sir.
Q. And he paid you not one nickel for it?
A. No, sir.
Q. You had known him about three months, and you agreed
to do all that work for him and feed him and the only thing you
were getting out of it was the privilege of paying $10.00 a month
rent and the indefinite promise, if everything went all right, he
would reward you liberally in the future?
A. Yes, sir, I believed he would.
Q. And that is what you tell the Court ?
A. Yes, sir.
Q. And you stayed in the cottage until 1938?
A. Yes, sir, 4 or 5 years ago, I guess that would be 1938.
Q. This· is January, 1943, and 5 years back would be
1938?
page 631 ~ A. Yes, sir.
Q. So you continued there for about 7 years, to
occupy the big cottage and pay $10.00 per month for it and board
Mr. Hayden and do all the work required and you did not get
one penny for it, except this promise about something vague in
the future ?
A. Yes, sir.
Q. He never paid you one cent?
A. Not for my work.
Q. And he never put up one nickel, except for the coal you have
mentioned?
A. No, sir.
Q. You deny that he ever paid you $100.00 a month for your
services?
A. I deny that.
Q. And during all this time Mr. Cook was workittg out of
doors in the way he testified here, and you heard, on the farm?
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A. Yes, sir, and in the house; he put in the plumbing work
through the house and this ran out in the yard, and that throws
the water so we could get it into the house.
Q. And he got not one· nickel for that?
A. No, sir.
Q. The first time you ever saw Mrs. Lawrence Hayden was
sometime in the fall of 1941?
A. Yes, sir, September or October.
Q. There was no unpleasantness on that visit?
A. None at all.
page 632 ~ Q. Did you think she was a dope fiend?
A. No, sir, I did not.
Q. Do you think so now?
A. No, I do not.
Q. Do you know whether or not Mr. Hayden went to Keyser,
W. Va., in October, 1941?
A. I don't know; he went away.
Q. How long did he stay?
A. He most generally stayed 3 or 4 days. He said he was
going to vVashington; I don't know whether he went to Keyser.
Q. You saw him the entire month of October, except for· the
few days he was away?
A. Yes, sir.
Q. You never saw Mr. Tyler, the lawyer, who testified in this
case, until he testified in this case.
A. I have never been to Keyser.
Q. I asked you this: You never saw Mr. Tyler, the lawyer,
who testified in this case, until he testified in this case?
A. No, I never saw Mr. Tyler.
Q. Did you state to the Court that Mr. Hayden was in per£ect physical and mental condition throughout the month of October, J941, the entire time that he was at home?
A. Yes, sir, I saw nothing wrong with Mr. Hayden in October.
Q. How did you happen to recommend Mr. Curry to Mr. Hayden?
page 633 ~ A. He said he would like to have an able lawyer
from Staunton to come out and talk with him. I said
I did not know any lawyers, but I had heard of Mr. Curry; they
say he . is a fo1e ·1awyer; and·he said: "I have heard of him from
Mr. Ed Patterson."
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Q. You knew of Mr. Curry's reputation?
A. I heard he was an able lawyer.
Q. When Mr. Curry came in the winter of 1941A. In the spring of 1941.
·
Q. Were you present at the conversation between them then?
A. I was not present.
Q. Do .you know the reputation of Mr. Saunders that Mr.
Curry sent out?
A. I did not know Mr. Saunders.
Q. You were not present the first time that Mr. Saunders came
out on February 27, 1942?
A. I was not present.
Q. Do you tell the Court that on February 27, 1942, Mr. Hayden was in perfect physical and mental · condition, as compared
with the time prior to that?
A. He was certainly all right.
Q. When Mr. Saunders brought the deed out, on February 28,
1942, you were not present when that conversation took place?
A. No, sir, I did not see Mr. Saunders that evening.
Q. Do you tell the Court that Mr. Hayden was in perfect physical and mental condition on February 28, 1942?
A. He certainly was ; he was down and got his meals.
Q. He was mentally all right?
page 634~ A. He was all right.
Q. Since you were not present how do you know
that that deed was signed and acknowledged on that date and not
oh some subsequent date ?
A. I was not present.
Q. All you know about when the deed was signed and acknowledged was what you learned afterwards?
A. -My husband brought it and gave it to me in the kitchen.
Q. Did you look at it and read it?
A. Yes, sir.
Q. The date was filled in and it was February 28, 1942?
A. Yes, sir.
Q. ' And it was signed and acknowledged when you looked at
it that night?
A. Yes, sir; it was signed and acknowledged.
Q. · Had you ever prior to that time had a lock box in any bank?
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A.
Q.

No, sir.
When did you rent a lock box?
A. I said I do not know the date; I think it was the 5th or
~th of March, 1942.
Q. You rented it for the purpose of putting that deed in the
box?
A. I did.
Q. Were you at that time running an account in any other
bank elsewhere, in March, 1942 ?
A. Mr. Hayden had given me the $2000.00 on February 10th.
Q. You had put that in what bank?
A. The Staunton National.
page 635 ~ Q. Why did you not rent your lock box at the
Staunton National Bank?
A. I don't know.
Q. You must have had some reason?
A. I just walked by there; it is right on the street.
Q. You were already dealing with the Staunton National Bank:
Why not rent your box there, instead of dealing with two banks?
A. I just rented the box in the National Valley; that is all I
know.
Q. Did you at that time have an account with the Craigsville
Bank?
A. No, sir.
Q. Are you still renting the box at the National V allev Bank ?
A. Yes, sir.
Q. When was the last time you have been in it?
A. July 10, 1942.
Q. Was there anything else in it?
A. No, sir, nothing else in it.
Q. You did not go into a different bank for the purpose of
concealing that deed, did you?
A. I do not know what you mean.
Q. You did not go to the National Valley Bank and put the
deed in the box with the intention of concealing it and bringing
it out after his death?
A. Mr. Hayden told me to get a box and put it in it, and he
would tell ipe when to record that deed.
page 636 ~ Q. You were not present when Mr. Hayden gave
the deed to Mr. Cook?
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A. No, sir.
Q. And Mr. Cook brought the deed down and gave it to you?
A. Yes, sir.
Q. He told you that morning-A; That night.
Q. What?
A. To rent a safety deposit box and put the deed in it, and he
would tell me when to take it out and record it.
Q. Was Mr. Cook present when he told you that?
A~· I do not remember.
Q. Did you ever tell Mr. Cook what Mr. Hayden said about
getting the box and holding the deed?
A. I don't know whether I did or not.
Q. When Mrs. Hayden came there to the Hayden property, on
July 3, 1942, do you tell the Court that Mr. Hayden was in first
class condition, physically and mentally?
A. He was well on the 3rd day of July.
Q. I believe Mrs. Hayden stayed there from the 3rd until the
7th?
A. She arrived on the 3rd.
Q. When did she leave?
A. On the 7th.
Q. From the 3rd to the 7th, she was there?
A. Yes, sir.
Q. You tell the Court that throughout that period, from July
3rd until July 7th, Mr. Hayden was in perfect physical and mental
condition?
page 637 ~ A. He was.
Q. Mrs. Hayden came back again on July 9th?
A. Yes, sir, she did.
Q. That time she stayed from the 9th until the 14th?
A. Yes, sir, she left on the 14th.
Q. You tell the Court that" throughout that period, from July
9th until July 14th, Mr. Hayden was in perfect physical and mental condition?
A. He was perfectly well; I saw nothing wrong with Mr. Hayden.
Q. When he left on July 14th, he was perfectly able to take
care of himself?
A. He did; he went out and got in the car like he always did.
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Q. He was just as ·able to take care of himself and get to the
train as at any other time when he left?
.
A. I was not at the train.
Q. You said you knew what his condition was; that he was
able to take care of himself and get to the train as he was on any
other morning when he left there?
A. I suppose he was.
Q. You tell the Court Mr. Hayden's condition now has developed since he left there on July 14, 1942?
A. His condition right now?
Q. Yes.
A. I don't know what his condition is right now.
Q. Do you think you are quibbling with me? Or are you try-:
ing to answer my questions?
page 638~ Mr. Taylor: We object to counsel's manner of addressing the witness.
The Court: No one knows his condition now.
Mr. Robertson: I think the witness is quibbling with me, and I
think I will show it.
Mr. Taylor: I still object to counsel's manner of examining this
witness.
The Court : I do not like this temper displayed by counsel on
both sides. I think counsel could examine this witness with less
feeling.
Mr. Robertson :
Q. You were m Court when Mr. James R. Hayden testified
last December?
A. Yes, sir.
Q. You heard his entire testimony, did you not?
A. Yes, sir.
Q. You saw his physical condition, did you not?
A. Yes, sir.
Q. You observed his mental condition, did you not ?
A. I observed it. I don't know just how you want me to answer that.
Q. You know what his mental capacity, or lack of mental capacity was, when he was in Court in December?
A. I never saw him like that before.
page 639 ~ Q. Do you tell the Court that Mr. Hayden's en-

___
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feebled physical and mental condition developed after
he left your home on the 14th of July?
A. Yes, sir.
Q. At:1d you have stated that you considered Mr. Hayden a
truthful man up until the time he left your home?
A. I had no reason to think he was not a truthful man.
Q. What is your explanation of the testimony he gave here last
December?
A. I cannot understand it; I cannot explain it.
Mr. Curry: That is not a proper question.
Mr. Robertson:
Q. Do you know whether Mr. Hayden had a cataract on either
eye.?
A. I never heard of it.
Q. Do you know whether at any time he was blind in either
eye?
A. I never heard him say he was.
Q. Have you eve·r noticed whether or not he was ·blind in
either eye?
A. No, sir.
Q. Don't _you know he has had a cataract on his right eye for
the last four years?
A. No, sir, I don't know that.
Q. You did not know the sight of either eye was impaired?
A. I could not tell it, and he never mentioned it.
page 640 ~ Q. Did he read the newspapers at your home until
the day he left?
A. Yes, sir.
Q. Did he read them without difficulty?
A. He read them.
Q. Did you ever read aloud to him at any time?
A. I never did.
Q. Is it not a fact that you read to him by the hour, read
aloud?
A. I did not.
Q. Because he could not see· to read himself?
A. I did not.
Q. Is it not a fact that Mr. Hayden has been so blind for one
or two years that he could not read at all?
·
A. That is not a fact.
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Q. You heard what he said in Court about his blindness, in December, did you not ?
A. I don't remember.
Q. Didn't you hear him say he could not see at all out of his
right eye and could not see but little out of his left?
A. Yes, sir, I heard that.
Q. Didn't you hear him say he could not read at all on the
paper Mr. Curry handed him?
A. I heard him say that.
Q. Didn't you hear him say then if he looked towards Mr.
Curry, he could not see his face; just see some one moving there?
A. I heard it.
. page 641 ~ Q. Do you think that entire difficulty developed after
he left your home in July, 1942?
A. Yes, sir, I do. I had no reason to think he could not see
when at my home. He never asked any one to help him or show
him where the door was.
Q. He never asked any one to read to him?
A. No, sir, he never did.
Q. He never asked you to read to him?
A. No, sir.
Q. When did he give you the thousand dollars you put in the
Craigsville Bank?
A. In June, 1942.
Q. I hand you a statement of the Craigsville Bank, marked
defendants' Exhibit No. F, which shows a deposit there of
$1000.00 on June 12, 1942, and ask you if that is the $1000.00
you are takling about ?
A. Yes, sir.
Q. He gave it to you when?
A. On June 12, 1942.
Q. Did you check against it before you got it?
A. I do not see why I should pave, but I don't know what you
said for sure.
'
Q. I am referring again to this statement of the Craigsville
Bank, marked defendants' exhibit No. F, showing a deposit on
June 12th of $1000.00: That is the $1000.00 that Mr. Hayden
gave you to spend for improvements on the property?
A. On the house in having the house painted and repaired on
the· inside.

l
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page 642 ~

Q.

For the physical improvement of the property?
A. Yes, sir, what was to be done on the property or
around the .premises.
Q. I hand you a check against that account, dated June 12,
1942, for $100.00 payable to Mrs. Marshall Cook, and I will ask
you what was that for?
A. That was getting the house ready to paint, taking the shutters off and scaling the house and putty on the windows, taking
all the shutters off.
Q. I hand you a check, dated June 12, 1942, to the order of
Randolph Showker, for $42.50 for 6,0 tons of coal: If Mr. Hayden gave you $1000.00 for the physical improvement of the property, why did you pay it out for coal?
A. Because he told me to.
Q. Why did you not say so?
A. Was not that for the place?
Q. He told you to buy coal?
A. He told me to pay Randolph Showker.
Q. You want to change your statement to that extent-that
the $1000.00 was to be spent for the physical improvement of that
property?
A. I did that because Mr. Hayden told me to pay him that
morning for the coal.
Q. I hand you a check, dated June 13, 1942, to the order of
J. P. Ast Hardware Company for $100.00, and ask you what that
was for?
A. The white paint for the house.
Q. I hand you another check, dated July 13, 1942,
page 643 ~to the order of Walter Smith for $15.75, and ask you
what that was for?
A. He was the negro young man that was working there, painting, not the man's son.
Q. I hand you another check, dated June 13, 1942, to the order
of Walter Goodrich, for $12.75', and ask you what that was for?
A. I guess for painting.
Q. I hand you another check, dated June 13, 1942, to the order
of Walter Goodrich, for $15.75, and ask you what was that for?
A. For painting.
Q. I hand you another check, dated June 15, 1942, to the order
of Randolph Showker, for $47.25, and ask you what that was
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for? This check is earmarked "6j'4 tons of coal," and I ask you
if Mr. Hayden gave you the $1000.00 to spend for the physical
improvement of the property, why you spent that for coal?
A. Because he told me.
Q. Why did you not say so when I asked you what the one
thousand was for?
A. He told me to pay Randolph Showker, and I did.
Q. When did he tell you that?
A. When he delivered it.
A. June 15, 1942.
Q. I hand you a check, dated June 15, 1942, payable to the
order of Marshall W. Cook, labor and expense, $55.00, and ask
•
you what that was for?
page 644 ~ A. 9 rolls of rubberoid roofing that went on the
house.
Q. Who put it on?
A. Marshall and Walter Goodrich. It was $2.95 a roll.
Q. You have testified heretofore that Mr. Hayden never paid
your husband one nickel for labor? How do you explain that?
A. That was not for labor. It was for 9 rolls of rubberoid
roofing that he had Marshall to get from this storage house. He
had him get some repairs for a disk; it was about $10.00 or $11.00;
I don't know exactly. He told him to hire some boys or men to
help him shear the sheep and dip the sheep and for me to pay
Marshall for what he paid out.
Q. Was that part of the labor for your husband?
A. Not to my husband but to the negro and white boys, who
helped to hear and dip the sheep.
Q. I hand you another check, dated June 15, 1942, payable to
the order of Boyd E. Cook, for $5.00, for labor, and will ask you
to state what that was for?
A. He was working for Walter Goodrich.
Q. That was your son?
A. Yes, sir.
Q. How old is he?
A. 16.
Q. He got that for labor he did for Mr. Hayden?
A. He was working for Walter Goodrich.
Q. Your son was employed by the negro?
A. Yes, sir.
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Q. Your son was working for a negro boss?
A. He was and did.
Q. I hand you another check, dated June 19, 1942,
payable to the order of Walter Goodrich for $14.70, and
will ask you what that was for?
A. Painting. There were two Walter Goodrichs, the old man
and the son, but l do not have a junior on there. His son is Walter
Goodrich, Jr.
Q. I hand you another check, payable to the order of Walter
Smith, dated June 19, 1942, for $15.40, and ask you what that
was for?
A. Painting.
Q. I hand you another check, dated June 12, 1942,. payable tt>
the order of Walter Goodrich for $11.70 and ask you what that
was for?
A. Painting.
Q. 1 hand you another check, dated June 23, 1942, payable to
the order of 0. L. Fridlay, for $7.00, and ask you what that was
for?
A. Lumber.
· Q. I hand you another check, dated June 24, 1942, payable to
the order of Walter Goodrich, for $5.00, and ask you what that
was for?
A. Painting.
Q. I hand you another check, dated June 25, 1942, payable to
the order of R. M. Gregory, for $18.00, and ask you what that
was for?
A. Grates for furnace.
Q. I hand you another check, dated June 26, 1942, payable to
the order of Waddell Smith, for $16.10, and ask you what that
was for?
page 646 ~ A. Painting.
Q. I hand you another check, dated June 26, 1942,
payable to the order of Walter Goodrich, for $16.10, and ask you
what that was for?
A. Painting.
Q. I hand you another check, dated June 26, 1942, payable to
the order of \,\Talter Goodrich, for $10.80, and ask you what that
was for?
A. Painting.

page 645 ~
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Q. I hand you another check, dated June 26, 1942, payable to
the order of Lizzie Wright, for $2.10, and ask you what that was
for. It is earmarked work, 2 days?
A. She was removing the paint under Walter. She was not
working for me, scraping with a razor the paint that was on the
window panes, around the front porch.
Q. She was working on the physical improvement of the
property?
A. She was working for Walter several days.
Q. I hand you a check, dated June 27, 1942, payable to the
order of Thomas Hogshead, Inc., for $15.75, and ask you what thaf
was for?
A. Paint.
Q. I hand you a check, dated June .27, 1942, payable to the
order of J. P. Ast Hardware Co., for $64.06, and ask you what was
that for?
A. Paint.
Q. I hand you another check, dated July 1, 1942, payable to the
order of Walt~r Goodrich, for $6.00, and ask you what that was
for?
page 647 ~ A. Painting.
Q. I hand you a check, dated July 2, 1942, payable to
the order of Mrs. George Glass, for $7.26, for gas and oil, and ask
you what that was for ?
A. The gas and oil that I used to go after these men to do the
work, morning and night.
Q. You counted that as part of the physical improvement of
the property ?
A. I was getting them there to do the work.
Q. I hand you a check, dated July 3, 1942, payable to the order
of John \f\T right, for $3.60 and ask you what was that for?
· A. Work on the house, he was working under Walter Goodrich.
He was a negro too.
Q. I hand you a check, dated July 3, 1942, payable to the order
of Walter Goodrich, for $8.75, and ask you what was that for?
A. That was for painting.
Q. I hand you another check, dated July 3, 1942, payable to the
order of Walter Goodrich, for $4.75, and ask you what was that
for?
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A. Painting; that is two checks but not to the same man, the old
man and the young man.
Q. I hand you another check, dated July 3, 1942, payable to
the order of Waddell Smith, for $8.05, and ask you what was that
for?
A. Painting.
Q. I hand you another check, dated July 9, 1942, payable to
the order of Walter Goodrich, for $40.00, and ask
page 648 ~you what was that for?
A. Painting.
Q. I hand you another check, dated July 11, 1942, payable to
the order of Walter Goodrich, for $5.28, and ask you what was that
for?
A. Painting.
Q. I hand you another check, dated July 11, 1942, payable to
the order of Walter Goodrich, for $6.75, and ask you what was
that for?
A. Painting.
Q. I hand you another check, dated July 28, 1942, payable to
the order of Moyers, for $25.00, marked gas and oil, and ask you
what was that for?
· A. I bought all the paint and I went for the men to work, who
did the work ; I drove the car.
Q. Did you keep your mileage? How did you happen to strike
upon that amount-that you had ·spent $25.00 of gas and oil hauling
these men back and forth?
A. Yes, sir, and I come to Staunton to get all the paint I got.
Q. Did you charge by the mileage or for the gas and oil?
A. No charge for my tires, no indeed.
Q. You have no break down of the account, of course?
A. That is July 28th.
Q. That is just your estimate?
A. What I put in the car to haul the men and get the
paint.
page 649 ~ Q. I hand you another check, dated August 12, 1942,
payable to the order of Montgomery Ward, for $5.00, and
ask you what that was for?
A. I don't know whether that was for plaster patch T got there,
or some linseed oil. If we do not come to another check, it: was
plaster patch, and that was linseed oil, I think.
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Q. I hand you another check, dated August 18, 1942, payable to
the order of Va. Public Service, for $5.00, marked light, and ask
you what that was for?
A. That was for the lights. I paid him $10.00, and he said:
"When I get to the depot I will send you back the change.'' I sent
the money for the light bill and I gave him $10.00.
Q. You borrowed that from the account and paid it back.
A. I had already paid it.
Q. You had no right to check that out?
A. I do not see why I should not.
Q. I hand you another check, dated August 18, 1942, payable to
the order of Walter Goodrich, for $7 .50, and ask you what 'that is
for?
A. I don't know whether painting room or papering room; I
judge that is painting the room, I believe.
Q. I hand .you another check, dated August 31, 1942, payable to
the order of H. D. Coffman, for $5.00, endorsed groceries for Lizzie
Wright, and ask you what was that for?
A. She had been working for Walter Goodrich.
page 650 ~ Q. Why were you paying her groceries?
A. When she worked for me I paid her the money, but
she was working for Walter Goodrich.
Q. Why were you paying for her groceries?
A. She was working for Walter Goodrich.
Q. If Lizzie Wright was working for Walter Goodrich, why
were you paying .her grocery bill?
A. I was not paying her; I was paying all of them.
Q. Why is the check marked "groceries for Lizzie \Vright"?
A. She asked me to pay it; she was working for Walter Goodrich.
Q. I hand you another check, dated September 8, 1942, payable
to J. L. Moyers, for $15.00, for gas and oil, what was that for?
A. Gas and oil.
Q. You had collected $25.00 for gas and oil on what date?
A. I cannot remember the date. I was still bringing the men to
work.
Q. I call your attention. to two checks: One on July 2nd, to
Mrs. George Glass, for $7.26, for gas and oil; and the other on July
28th, to J. L. Moyers, for $25.00, for gas and oil, and you said
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those checks were given for gas and oil used in the car in bringing
supplies and men?
A. Yes, sir.
Q. And this check for $15.00, dated September 8th, to J. L.
Moyers was also for gas and oil for hauling the men and supplies?
A. Yes, sir.
Q. And this check for $15.00, dated September 8th, to J. L.
Moyers was also for gas and oil for hauling the men and supplies?
A. Yes, sir, it. certainly was. I hauled everything that was
hauled.
·Q. I hand you another check, dated September 8,
page 651 ~1942, payable to Virginia Public Service Co., for $4.60,
marked for lights, and ask you w\lat was that for?
A. Don't you think the $10.00 on July 14th took care of this
$5.00 and this $4.00? ·
Q. What is your explanation?
A. I paid Mr. Hayden $10.00 when he left.
Q. You have not got any check to show that anything was
paid back to Mr. Hayden?
. A. I paid him cash $10.00.
Q. YOU have got no record of that?
A. No, sir.
Q. You have no record anywhere of this $10.00 you paid back
to Mr. Hayden?
A. No, sir.
Q. I hand you another check, payable to the order of Montgomery Ward, dated November 18, 1942, and ask you what that
was for?
A. That is the plaster patch, and the other check was for
·
linseed oil.
Q. I hand you another check, dated November 19, 1942, payable to the order of Mrs. Marshall Cook, for $30.00, and ask you
what that was for?
A. I had Walter out there that month.
Q. Why did you not make the check to him like you had formerly done?
A. That is for papering and paint.
Q. Why did you not pay it to the company from which you got
it like you did in the other instances?
A. That was for labor for Walter.
'·J

·~
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page 652 ~ Q. Why did you not give Walter a check?
.
A. I cannot explain about it, because I do not remember just now; I don't know what I owed him; I got some things for
him to work with.
Q. You can not explain why you did not giv.e him a check
direct like in the other instances ?
A. I bought some things for him to work with.
Q. I hand you another check, dated December 23, 1942, payable
to Mrs. Marshall Cook, for $17.00, and ask you what was that for?
A. Repairs of the house, papering one room and plastering. I
bought the paper and paid him for the painting.
Q. Why did you make that check out to yours~lf?
A. Walter got some of that.
Q. That was the 23rd of December, and that was not a Christmas present to yourself or to any one?
A. I went by and paid Walter on Christmas Eve.
Q. For a Christmas present or for the work he had done?
A. For work he had done.
Q. I hand you another check, dated December 31, 1942, payable
to Ast Hardware, for $20.24, and ask you what was that for?
A. Paint.
Q. You spent that money after the hearing of the case in
December?
A. I paid for it then.
Q. You paid the money out after you heard the testimony here
in December?
A. Yes, sir, I had bought it and I was certainly going
page 653 ~to pay for it.
Q. I hand you another check, dated January 8, 1943,
payable to the order of Mrs. Marshall Cook for $8.40, and ask you
what was that for?
A. That was the last work that Walter did out there.
Q. You paid that out this year?
A. Yes, sir.
Q. What is your explanation of that?
A. The explanation was that the last work he did was finishing
up a chimney.
Q. I call your attention again to the statement of the Bank of
Craigsville of that account, marked defendants' exhibit No. F, and
ask you if that account is not carried by you individually?
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A. It is carried in the name of Mrs. Marshall Cook, Augusta
springs, Virginia ?
A. Yes, sir.
Q. There is nothing to indicate in any way that that is a trust
account you are carrying for the benefit of Mr. Hayden?
A. Nothing on there, but I know that is what I ;;i.m carrying
it for.
Q. This statement shows a balance of what?
A. $176.26.
Q. Altogether you have deposited in the Staunton National
Bank $2500.00?
A. Yes, sir~
Q. And you have checked against that how much for linoleum?
A. $51.00 for having it laid and for remnants this faill,
$5.00.
page 654 ~ Q. What was the other item?
A. The green paint for the trim of the house.
Q. How much was that?
A. '$50.00.
Q. You checked against that account a total amount of how
much?
A. $105.00.
Q. When you had been checking against this account in the
Craigsville Bank, and had a balance there of $176.26, why did you
pay for these other items out of the account in the Staunton
National Bank?
A. I do not think I had that when I bought the linoleum, I
believe.
Q. Will you please look?
A. This is June 12th, when J. bought the linoleum, and I did not ,
have that.
Q. The deed conveying the Hayden property to you was executed on February 28, 1942?
A. Yes, sir.
Q. Mr. Hayden gave you the $1,000.00 that you placed in that
account on June 12th?
Q. When did he give you the $2,000.00 that you put in the
Staunton National Bank?
A. He gave me that before he conveyed the place. He said:
"I am going to give you the money to fix the place up any way you
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want; we are going to live there." That was to put the roof
on the large house, which he said would be about $1200.00, he
believed.
page 655 ~ Q. When did he give you the $2,000.00?
A. I said about February 10th or 11th.
Q. He was about in the same mental condition when he gave
you the $2,000.00 as he was when he executed the deed?
A. Mr. Hayden was all right.
Q. Mr. Hayden was about in the same mental condition when
he gave you the $2,000.00 as when he executed the deed on
February, 1942?
A. What kind of condition do you mean?
Q. I am asking you?
A. Nothing wrong; Mr. Hayden was well.
Q. When Mr. Hayden gave you the $2,000.00 on February 10,
1942, was he about in the same mental condition that he was on
February 28th, or a different mental condition?
·A. I do not see he was ever in any bad mental condition. I have
never seen that he was.
Mr. Curry: I object to counsel speaking to the witness in such a
rough manner.
The Court: Counsel is speaking in a loud tone of voice.
Mr. Robertson:
Q. Was Mr. Hayden in the same mental condition on February
10th, when he gave you the $2,000.00, as he was on February 28th,
when he executed the deed?
· A. I just do not know how to answer that.
page 656 ~ Q. Was there anything wrong with him mentally on
February 10th?
A. No, sir.
Q. Was there anything wrong with him on February 28th?
A. No, sir.
Q. I ask that Mrs. Cook produce here the statement of account
and all cancelled vouchers from the Staunton National Bank. ·I
also ask that they have here the proper official from the National
Valley Bank to show the renting of the safety deposit box, and the
times she has had access to that box, and that a Court officer accompany her to the bank and see what is now in it.
Mr. Taylor: If the Court will accept the certificate of the Trust
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Officer as to the date of the renting of the safety deposit box, I am
prepared to introduce it.
Mr. Robertson: We, of course, will accept the certificate of the
Trust Officer, but that does not cover the access to the box.
The Court: Summon Miss Bell or Mr. Peterfish. Ask Mr.
Peterfish to bring the books down here.
( At this point, recess was taken for lunch, during which time
Mrs. Cook was taken to the bank to examine her safety deposit
box, in the presence of Mr. Peterfish, a bank official. Court
reconvened at 2 :15 P. M.)
page 657 ~ CROSS EXAMINATION CONTINUED
Mr. Robertson:
Q. Mrs. Cook, I call your attention to a statement of the B~nk
of Craigsville, in the name of Mrs. Marshall Cook, personal account,
marked defendants' e·xhibit No. l, which has with it accompanying
cancelled checks, and I call your attention to a check, dated December 10, 1942, to the order of Mr. R. A. Glover, for $30.00, and ask
you what that is?
A. Insurance.
Q. What kind of insurance is that?
A. Automobile insurance.
Q. Are you carrying any insurance on the buildings on the
Hayden property?
A. No, sir.
Q. Do you know whether or not there is any insurance on these
buildings?
A. No, sir, I do not know.
Q. Do you know whether or not Mr. Hayden carried fire
insurance on those buildings ?
A. No, sir, I do not.
Q. Mrs. Cook can you state approximately how many school
teachers have boarded with you since you lived on the Hayden
property?
A. 7, I believe.
Q. Can you name them?
A. Janie McGehee, Virginia Hamilton, Edith Humphrey, Reva
Elliott, Reba Clemmer, Mr. McConaghey, Herbert Lucas, Frances
Ann Jones, and Vivian Fitades.
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page 658 ~

Q. ls that all?
A. All I remember of.
Q. Who are the teachers now boarding in. your home?
A. I do not have any right now.
Q. Why?
A. Because I could not board them for what I boarded them last
year and they thought that they could housekeep cheaper.
Q. Did you part on good terms with all the teachers?
A. Yes, sir.
Q. And you are now on good terms with all of them?
A. Yes, sir.
Q. Do you know the daughter of Mr. Ed Patterson who married
a man Shackelford and now lives in Hilton Village?
A. I knew all the Patterson girls.
Q. I think one was named Julia?
A. Elizabeth, Nannie, Mary and Dorothea.
Q. You are still on good terms with all the members of the
Patterson family?
A. Yes, sir.
Q. You never discouraged any of the Patterson family from
coming to the Hayden property to see Mr. Hayden?
A. The last one that was there was Miss Nannie, and she came
to the kitchen and spoke to me when leaving.
Q. You have never discouraged any members of the Patterson
family from coming to the Hayden property to see Mr. Hayden?
A. I have not; they have still come there.
page 659 ~ Q. Which one of the teachers who boarded at your
house is now Mrs. Scrogham?
A. Miss Elliott.
Q. Did you ask Mr. Hayden for the check for $1,000.00 that
he gave you to repair the property?
A. I did not ask him; he voluntarily gave it to me to repair the
home.
Q. Did you make any suggestion that he do it?
A. No, sir.
.
Q. Did you ask him for the check for $2,000.00?
A. No, sir.
Q. Did you ask him for the check for $500.00?
A. No, sir; I did not ask him; he voluntarily gave them to me
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and set out a specific reason for giving them to me-what I was
to do with them.
Q. He could sign his name in a normal manner?
A. Yes, sir.
Q. You did !}Ot have to point out the place for him to sign his
signature? ·
A. No, sir.
Q. He did not need any assistance to sign his name because he
was blind?
A. He did not need any assistance; he was not blind.
Q. Have you got any bank accounts, except at the Craigsvill.e
Bank and the Staunton National Bank?
A. I have had one at the National Valley, but I do not think I
have any now.
Q. When did you close that account?
A. I am not positive it was closed.
page 660 ~ Q. I ask for the statement of that account, together
with the cancelled vouchers on it.
Have you had any account anywhere else?
A. No, sir.
Q. Did you have any safety deposit box at any place, except the
one we have talked about?
A. That is the only one I ever had.
Q. Up until what time did Mr. Hayden get his own mail himself?
A. He always got his own mail; it was always brought to the
house and put on the kitchen c.abinet.
Q. To what post office did that come, his mail?
Q. To Augusta Springs.
Q. Did he ever go to the Augusta Springs post office and get
his mail?
A. He has.
Q. Up until what time?
A. I could not say; he has gone.
Q. Until how recently?
A. I don't know the last time he went and got the mail.
Q. Approximate it as near as you can?
A. If going to the barber, if he went on Saturday morning, he
always stopped and got the mail.
Q. Did he do this any time during the year 1942?
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A.
back.

When he got home, he got it at the mail box when he come

Q. Did he get his own mail out of the post office around February, 1942?
·
A. I cannot go back to the month that he got it out of the post
office.
page 661 ~ Q. Can you name any month in 1942 when he got his
own mai 1 at the post office ?
A. He would only go when going to the barber shop; probably
they would drive by and get the mail.
Q. Can you name any month in 1942?
A. I do not know any particular time that he walked down in
1940, 1941 or 1942.
Q. Do you know whether the post-mistress was ever directed to
deliver, at any time, his mail to you?
A. I don't know; just one box, and all the boarders mail was ,
laid in and mine and all the boarders.
Q. Did not the post mistress deliver all his mail to you entirely
throughout the year 1942, or to your family?
A. To whoever come up and got the mail.
Q. Is it not a fact that Mr. Hayden at no time in the year 1942
ever got any of his mail at the post office himself?
A. I could not say; I don't know; I don't know he did not go by
and get it, but he did not walk.
Q. Don't you know the post-mistress had directions to deliver
all his mail to the Cooks and not to Mr. Hayden dur.ing 1942?
A. (No answer.)
The Court:
Q., That is, to you or to members of your family?
A. I never heard of that because whoever come by brought the
mail, the help or any one.
page 662 ~ Mr. Robertson: I have here a certificate from the post
mistress at Augusta Springs, which I wish to show this
witness in an effort to refresh her memory; and, at the proper time,
I will introduce the certificate, and if opposing counsel will not
agree to have it filed without proof, I will withhold it until _that
time; but I want to offer it to this witness and see if it will refresh
her memory.
The Court: Is this the post-mistress's hand-writing?
Mr. Robertson: I understand so.
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The Court: If it is her hand-writing, you may offer it to the
witness to refresh her memory.
Mr. Curry: We object to all this line of evidence as irrelevant.
Mr. Robertson: I hand you a writing, purporting to be signed
by Mrs. T. J. Trainum, post office clerk, Augusta Springs, Virginia,
and ask you to r,ead it to the Court?
A. ( Witness reading)
"I have turned all mail over to Mrs. Cook since December
21, 1941, addressed to J. R. Hayden, Augusta Springs, Virginia."
page 663 ~The Court:
Q. Do you know Mrs. Trainum's hand-writing?
A. It looks like it.
Q., You think it is?
A. Of course, I am not a very good judge; it looks like when
_she writes money orders.
Mr. Robertson :
Q. Does that refresh your memory that you yourself have
gotten all of Mr. Hayden's mail since December 21, 1942?
A. I cannot say I have. A week or two Mrs. Charles Black
brings the mail as much as anybody. She has half of the store and
the post office is in the other side and she brings the mail as much
as anybody in 1942. She is a fine woman and I know she brought
the mail to us and brought it in the kitchen.
Q. The deed conveying the property to you and Mr. Cook was
recorded on July 10, 1942?
A. Yes, sir.
Q. And withdrawn on July 21, 1942?
A. I do not remember the date it was withdrawn.
Q. Who withdrew it?
A. I did.
Q. Why did you withdraw it so quickly after it was put to
record?
A. I do not think that was so quick.
Q. What did you do with the deed after you withdrew it?
A. I just had it at home.
Q. You did not put it in the lock box at the bank?
page 664 ~ Q. No, sir.
Q. I understand you have no record of any of your
dealings with Mr. Hayden, other than those introduced here?
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All in the world I have.
What became of the others?
A. I don't know.
Q. You did not keep any others?
A. Did I keep Mr. Hayden's?
Q. Did you keep any records that have not been produced here
of your financial dealings with Mr. Hayden?
A. No, sir.
Q. How many automobiles have you and Mr. Cook between you
at this time?
A. He has an old 1930 Chevrolet that he bought the year before
we went there.
A. Is that the only automobile from 1930 that he has owned
down to this time?
A. Yes, sir, the only one he had and he still has it.
Q. What kind of automobile have you got now?
A. 1941 Chevrolet, two-door Sedan.
Q. How many passengers does it carry?
A. 5.
Q. You bought it from the place fhere Mrs. Elliott works?
A. Yes, sir.
Q. How much did you pay for it?
A. I don't remember; I can find out.
Q. Did you pay cash for it, or buy it on credit?
A. Cash.
Q. You got the money from Mr. Hayden?
page 665 ~ A. No, sir.
•
Q. Has he ever given you an automobile?
A. He sold me the coupe.
Q. How many different automobiles have you had since. you
went to the Hayden property ?
A. The one I bought in the spring of 1941.
Q. Since 1930 this old Chevrolet and the automobile you now
have are the only two you and Mr. Cook ever had?
A. Yes, sir.
Q. How many has the eldest boy had?
A. An old model A in the spring of 1940.
Q. How much did he pay for it?
A. I think $40.00.·
Mr. Taylor: I object to the question; it is irrelevant.
A.

Q.
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Mr. Robertson: I am going to show that Mr. Hayden has given
the members of the Cook family automobiles.
Q. Where did he get that $40.00?
A. He went to work in 1940 at Stillwater Mills.
Q. Did Mr. Hayden give him any part of that money?
A. I do not remember anything about Mr. Hayden giving him
any.
Q. What was the next car he had?
A. He traded that in. I just cannot remember what kind it was.
Q. He is only 20?
A. He is in his 21st year.
page 666 ~ Q. Can you remember how many cars he has owned in
his life time?
A. I just cannot remember what kind.
Q. How many has he owned?
A. Three.
Q. What kind has he got now?
A. 1937 or 1938 second hand .Chevrolet.
Q. What kind does he own now?
A. 1942.
Q. Did he pay cash or buy it on credit?
A. I think he put a note in the bank.
Q. Do you know whether Mr. Hayden gave him any part of the
money?
A. I never heard of it.
Q. Did Mr. Hayden ever.give you or Mr. Cook or either of your
children any money to buy an automobile?
A. No, sir, not that I know of.
Q. Did Mr. Hayden ever own any automobile, the title to which
he had transferred either to you or Mr. Cook or either of your
children?
A. The coupe we bought from him.
Q. But nothing else?
A. No, sir.
Q. We are going to ask for the statement of the account . with
the Staunton National Bank.
How do you ordinarily sign your name?
A. Mrs. Marshall Cook.
Q. I am going to ask you· to write your name on this piece of
paper, please?
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A. ( Witness writes her name as requested.)
Q. I hand you a letter in an envelope, marked plaintiff's exhibit No. 14, addressed to Mr. James E. Scott, Washington,
D. C., 711 Florida Avenue, N. W., and ask you if you wrote that
letter?
A. Do you want me to read it out loud?
Q. If you please.
A. (Witness reading):
"James R. Hayden
Augusta Springs
Virginia
July 8th, 1942.
Mr. Scott.
Dear Sir:
Allow my business to go on just as it has been. Just deal with
me alone please just as you have been doing. Please do not show
this letter or mention hearing from me. Let me hear how business 1s.
WILL SEE YOU SOON.
J. R. HAYDEN."
Q. In whose hand-writing is the body of that letter?
A. Mine.
Q. In whose hand-writing is the sentence: "Will see you soon"?
A. Mr. Hayden's.
Q. \i\Till you state the circumstances under which you wrote that
letter?
A. Mr. Hayden said, after Mrs. Katherine Hayden had been
there, from what she said to me she and Scott have
page 668 ~certainly had trouble; I believe Katherine and Scott has
had some trouble from the way she talked to me; and he
told me what to say in the letter and that was why I wrote it.
Q. Was the phraseology of the letters yours or Mr. Hayden's?
A. He told me what to put there.
Q. Did he dictate the wording of the letter to you?
A. Yes, sir.
Q. He was then physically and mentally all right?
A. Yes, sir.
Q. That is his normal signature to the letter?
A. Yes, sir.
Q. And you did not have, to show him where to sign it?
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I don't know ; no one else ever showed him where to sign it.
Do you know what he meant by the expression: "Please do
not show this letter or mention hearing from me"?
A. He did not explain that.
Q. If he was physically and mentally all right and his eye sight
not impaired, why did you write the letter for him instead of his
·
writing it himself?
A. He was in a hurry and asked me if I would hurry and write
it for him and take it to the train.
Q. Were you in the habit of writing his letters for him?
A. No, sir.
Q. Did you ever write any letter for him before that?
A. I may have written to Louise.
Q. It was a rare exception for you to write a letter. for
him?
page 669 ~ A. I hardly ever did.
Q. Didn't you think it was strange for you to write
,
that letter for him?
A. It was late in the evening and he wanted to get it on the
evening train. ,
Q. Did you happen to ask him why he happened to call on you
for that unusual service?
A. I knew he was in a hurry.
Q. It was )ate in the evening and he was in a hurry?
A. Yes, sir. He said: "Katherine had had some trouble with
Scott from the way she talked."
,
Q. He stilJ had time to write that last sentence there and to
sign his own name?
A. Yes, sir.
Q. I hand you another letter in an envelope, marked plaintiff'~
exhibit No. 15, addressed to James E. Scott, 711 Florida Ave.,
N. W., ·washington, D. C. and will ask you to read that letter?
A. To read it out loud?
Q. Y~s.
A. (Witness reading):
"C
Augusta Sprgs., Va.,
August 13, 1942
My dear Sir:
If you can do so, I will appreciate it if you wiJI give me the
A.

Q.
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address of Mr. J. R. Hayden, and please tell me something about
him.
His mail comes to my house. I find a letter addressed to him
from you. This letter may be important and I do not
page 670 ~know his address so I can send his mail to him. I
thought perhaps you may want it returned· to you and
I'd like to have advice from you about it.
,
Mr. Hayden lived with my husband and me for twelve years,
and we gave him every attention that he wanted. vVe were both
very fond of the old gentleman, also our colored maid has also been
with us and Mr. Hayden for a number of years. She was very kind
and good to Mr. Hayden. Mr. Hayden was taken away from his
home ( with us) nearly five weeks ago, by Mrs. Katherine Hayden,
his sister-in-law. He told us, I mean my husband and me and the
colored maid, he only would be gone about four days. That's the
length of tirne he had always been· spending away from home, and
thta we co:tld look for him back. He has always said he wanted to
live and die here at his home at Augusta Springs. The old gentleman writes very little but we expected to get some word from him
by this time and we feel concerned and uneasy about the old gentleman.
Any information ·you can furnish would surely be appreciated.
Mr. Hayden always spoke of you in the very highest terms and I
do know he wants you to look after him and his interests and our
advice is for you to go and see the old gentleman himself and if he
wants to come back to his home, you can arrange for us, and we
will come to Washington for him.
I judge from what this old woman said to him here that she
also dislikes you very much, but Mr. Hayden told me·
page 671 ~that he wanted you to represent him. So please let us hear
something.
Very respectfully,
Mrs. Marshall Cook and Husband."
Q. State the circumstances under which you wrote that letter?
A. Just for what. I said in the letter. I wanted to hear from
Mr. Hayden. He was gone, and he said he would be back in 4 or 5
days.
Q. Before he left your home Mr. Hayden always had the
highest respect for and confidence in .$cott?
A. Yes, sir.
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Q.

And he never lost that confidence in him while at your home?
A. No, sir, he always spoke well of him, just as I wrote in the
letter there.
Q. It is true then, is it not that during the time you lived in the
Hayden property, Mr. Hayden wrote little to anybody?
A. He did not write many letters; I don't think he did. He did
a lot of drawing, but I never saw many personcl letter I don't
think.
Q. This letter, which is dated August 18, 1942, states this:
"Mr. Hayden always spoke of you in the very highest terms and I
do know he wants you to look after him and his interests" : Is that
correct?
A. That is what he told me to write in that letter.
Q. That is true, is it not?
page 672 ~ Q. You said: "Mr. Hayden always spoke of you in
the very highest terms and I do know he wants you to
look aften him and his interests," did you know that?
A. He told me so.
Q. Your statement in this letter is a true statement?
A. Yes, sir.
Q. Up to the time he left your home?
A. Yes, sir.
Q. Whenever he told you of that he was always himself, men·
tally and physically?
A. Yes, sir, he was always.
Q. I call your attention to this statement in that letter: "And
our advice is for you to go and see the old gentleman himself and if
he wants to come back to his home, you can arrange for us, and we
will come to Washington for him. I judge from what this old
woman said to him here, that she also dislikes you very much but
Mr. Hayden told me that he wanted you to represent him. Please
let me hear something."
Regardless of the relations between Mr. Hayden and Mrs.
Lawrence Hayden, your information was that he still had the
utmost confidence in Scott?
A. Yes, sir.
Q. Has anything occurred since that letter of August 18, 1942,
to make you believe that Mr. Hayden has lost his confidence in
Scott?
A. No, sir.
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Q.

Has anything occurred to cause you to believe that Scott has
betrayed the confidence of Mr. Hayden in him?
page 673 ~ A. I have no reason to say that Scott has betrayed
him.
Q. You furnished your counsel with the information upon
which to prepare your Answer in this case, didn't you?
A. Yes, sir, I guess I did.
Q. The only· facts that they knew to put in the Answer were
facts that you and Mr. Cook gave them?
A. Yes, sir.
Q. And the Answer is expressed in their language based on the
facts that you gave them?
A. I suppose it is.
Q. They knew nothing of themselves other than what you and
Mr. Cook told them about the case?
A. Yes, sir.
Q. The responsibility for the facts stated in this Answer is yours
and Mr. Cook's and not your counsel's responsibility?
A. I suppose it is.
Q. Did or did you not sign the original Answer? I~ that your
signature (handing witness the Answer filed in the case)?
A. No, sir.
Q. Whose signature is it?
A. Mr. Curry's.
Q. But you did swear to it?
A. Yes, sir.
Q. And you swore to it because you thought it was true?·
A. Yes, sir.
Q. You would not have sworn to a falsehood?
A. No, sir.
page 674~ Q. You read the Answer before you signed it?
A. I had it read to me.
Q. And you kne,,, what was in it?
A. Yes, sir.
Q. And you were making a deliberate, considered statement
were you not ?
A. I do not know that I did.
Q. You knew you were making that statement under oath?
A. Yes, sir.
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Q. You were going to carefully consider what you stated under
Oath?
A. Yes, sir.
Q. You would not deliberately and intentionally state an untruth
under oath, would you?
A. No, sir.
Q. I call your attention to this statement, on page 4 of this
Answer, and ask you what your explanation of it is:
"It is true that a woman supposed to be complainant's sister-inlaw came from \Vashington in June or July, 1942, and persuaded
·
him to accompany her back to Washington."
Did you mean to imply that Mrs. Lawrence Hayden was not his
sister-in-law?
A. No, sir.
Q. Have you any doubt that she was his sister-in-law?
A. She was introduced to me in 1941 as his sister-in-law.
Q. Have you any doubt that she is?
A. I think she is his sister-in-law.
page 675} Q. Have you ever had any doubt that she was his sister-in-law?
A. I have never had any doubt.
Q. Why did you insinuate this doubt in the minds of your
counsel?
A. I did not think she was not his sister-in-law.
Q. Why did you raise that question in your sworn statement?
A. I did not mean for it to sound like that. I did not think that;
I did not mean for it to sound like that.
Q. That was unintentional?
A. I certainly did not mean for it to sound like that. I have
no doubt she is his· sister-in-law.
Q. Were you present at the interview between Mr. Curry and
Mr. Hayden?
. A. No, sir.
Q. Were you present at any of the interviews between Mr.
Saunders and Mr. Hayden?
A. Yes, sir.
Q. Which one?
A. When Mr. Curry sent him out there.
Q. The first or the second one?
A. The first one.
Q. You read this Answer over, or had it read to you?
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A.
Q.

Yes, sir.
Why did you make oath to this Answer to any such statement as this :
"Mr. Curry then said to complainant: "Mr. Hayden, you are a
very striking looking man and you seem to have seen
page 676 ~much of the world. Why on earth did you come here and
practically bury yourself as a recluse?"
Complainant replied that he had bought these properties in
Virginia and settled here in the mountains to try to get rid of a
mean woman that he had been keeping for about forty years, and
that he would go anywhere to get rid of her."
Did you ever hear Mr. Hayde1:1 make any such statement to
any one?
A. No, sir.
Q. Why did you make oath to this Answer that contained such
a statement as that ?
A. I just did not realize, I guess, that it sounded that way; I did
not mean it that way.
Q. That is your only explanation of that statement?
A. I was not present when he was present, when he said anything about the mean woman. I did not hear him say anything
about the mean woman.
Q. I call your attention to this statement, on page 8 of the
Answer:
"Complainant told Mr. Saunders that he had been keeping a
woman for about forty years and that she wanted him to convey·
everything that he had to her and that he recently had given her a
check for $8,000.00 that had been paid, but that she did not seem
to be satisfied and wanted everything that he had conveyed to her.··
Did you hear Mr. Hayden make any such statement as
that?
page 677 ~ A. I heard him say he had given her $8,000.00
Q. Did you ever heard him say he had been keeping a
women?
A. Supporting her.
Q. \i\Thy did· you consent to swear to any such proposition as
· that?
A. He said he had supported and given her plenty; that she
could have anything she wanted, she and her daughter; and I did
not mean "keeping" ; I suppose the proper word is supporting.
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Q. You do not know what a kept woman is?
A. I don't know.
Q. You know what a mistress is?
A. Yes, sir.
Q. Didn't you know when you signed that sworn statement, the
idea you intended to put was that Mrs. Lawrence Hayden was a
kept woman and the mistress of Mr. Hayden?
A. I never thought that, and I do not think it now.
Q. Why did you swear to that kind of statement m that
language?
A. Because I did not realize it sounded like that; I do not
think so.
Q. I call your attention to this statement, on page 12 of your
sworn Answer :
"Respondents further aver and say that when the sister-in-law
of the complainant in the bill mentioned came to see him in June or
July, 1942, they met him in the hall of the mansion house, and she
ran up to him and threw her arms around him and greeted him
with the most endearing words of her vocabulary."
page 678 ~ Is that true or false?
A. She threw her arms around him and kissed him
and called him "darling."
Q. Did you think that a normal greeting, or the greeting of a
kept woman to the man who was keeping her? ·
A. I did not think it was a kept woman to the man who was
keeping her.
Q. Did you think there was any impropriety in the way she
greeted him ?
A. It was the way she greeted him, but I did not mean it in
that way.
Q. You further said:
"And (she) went with him to his room, and their relations
appeared to be such as might have been with the woman he said
he had been keeping for forty years." Did you mean to put the idea
over that they werit to his room and had sexual relations?
A. No, sir. She went and washed her hands and got ready for
supper.
· Q. Why did you swear to it in that way if you did not mean to
reflect on her character?
A. I did not mean to reflect on her character.
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Q. I call your attention to this statement, on page 12 of your
sworn Answer :
"And this woman, without cause or provocation, insulted and
abused Mrs. Cook of r~spondents in the vilest billingsgate language
of the underworld." What is billingsgate language?
A. I don't know.
page 679 ~ Q. Do you know what the under world is?
A. No, I don't know.
Q. What was the vile language that she used to you ?
A. She called me a lying, roguish bitch.
Q. Did she call you anything else?
A. That was the words she called me; that I had stolen her
deeds.
Q. You considered that the "vilest billingsgate language of the
underworld?
A. I think it was pretty bad ; I never was called that before.
Q. I will ask you if it is not a fact that a number of these
school teachers who have boarded in your home, when they left,
if you have not made reflections against their moral character
generally in your neighborhood?
·
A. No, indeed, I have not; they visit me and think a lot of
them, and I think they are perfect ladies, and I never thought anything else.
Q. Did you not make some charges of immorality against the
lady who is now Mrs. Scrogham, and caused her great embarrassment in that neighborhood?
A. No, sir.
Q. Have you not so repeatedly made charges of immorality
against the girls who boarded in your house that it has come to the
attention of Mr. Gilkerson?
A. I have not made bad statements about any one.
Q. I ask you if you did not make such promiscuous
page 680 ~had statements about your boarders' moral character that
you are feared in your neighborhood?
Mr. Taylor: \Ve object to the question; it has no bearing on this
case whatever; this suit is to find out whether this deed is good or
not; it is not a question of what Mrs. Cook may have said about
her boarders; that has nothing to do with the issue in this case.
Counsel is not confining himself on cross examination to anv
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examination that took place in chief. I ask the Court to stop this
line of examination.
Mr. Robertson : These respondents have made the most out ·
rageous and unwarranted charges against the character of Mrs.
Lawrence Hayden. They sat here silent during the examination of
this old gentleman and this old lady and never for one moment
withdrew their charges; and when Marshall Cook got on the stand
and said he did not know what he had sworn to and said : "I will
withdraw those charges," Mr. Curry, in trying to relieve the damage done to his credibility, said: "We will withdraw those charges."
I said : "You cannot come here and swear to any such stuff, and I
put you on notice, when this lady goes on for cross examination, I
will make her either stand to or withdraw those charges"; and I
think this lady is entitled to that. This witness has graduated fro~
an academy and is a woman of too much experience to come here
and say she swore to those statements and meant no
page 681 ~reflections on Mrs. Hayden. How could evidence be mor-e
relevant ; and, at the proper time, I am going to bring
people here to show that she was a common gossip and brought
these charges against girl after girl in that neighborhood; that she
was a common gossip and that now nobody pays any attention to
her any longer. I am going to show that.
The Court: I have expressed my view about the charges in that
Answer when Marshall Cook was on the stand. This evidence is
certainly relevant for one purpose and may be inadmissible for another. In view of the nature of the charges in that Answer, dealing
with the character of Mrs. Lawrence Hayden, I think it is relevant
and proper and does go to the credibility of this witness. I rule
that is proper.
Mr. Taylor: pef endants, by counsel, except to the ruling of the
Court ; and I will put the grounds of my exception into the record
·tater.
Mr. Cochran: It appears from the evidence that the buildings on
this property are not insured. We feel that the interests of these
parties would be protected by these buildings being insured during
the pendency of this litigation. The trouble is on the record the
property is in the name of the Cooks.
The Court : I think every one inter.ested in the case would be
page 682 ~in having the buildings insured. Your idea is that the
Cooks would have to join with Mr. Hayden in getting
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the insurance under the rules of the fire insurance companies.
Mr. Taylor, have you any objection to having these buildings
insured?
Mr. Taylor: No, sir; I do not know whether they are insured or
not. We have no objection.
Mr. Cochran: I have drawn the order as to the transfer of the
bank balances of Mrs. Cook, and I will include in it that insurance
shall be taken out on the buildings.
(At this point Court recessed for lunch and reconvened at 2 :15
P.M.)
The Court : The ruling I made before lunch on the question of
gossip as to the school teachers brings up the question of whether
it is collateral or not. The only authority I have had the opportunity to consult is Greenleaf on Evidence, which I studied at the
University and which I consulted during the lunch hour. Could the
facts have been shown independent of contradiction? Having
answered as she did, could any one be brought forward as a witness to contradict that? What I am driving at is: Are we getti··,·
into the field of collateral issues, instead of sticking to the
page 683 ~main issue. Mr. Robertson, is it your purpose to go any
further into that matter than you have gone?
Mr. Robertson: It is my purpose to show the specific people, the
boarders in her home, that sh~ has gossiped about.
The Court: I must satisfy myself that it is correct for me to
'
allow you to do this.
Mr. Taylor: If the Court should rule against me, which he has
done so far, in order for that evidence to be admissible and good
evidence, I think it is the duty of Mr. Robertson to lay a proper
foundation. He would have to ask this witness if she did not say
so and so of such and such a person and who was present. It is a
question that will revert back to impeachment and he is required
to lay a foundation, and if no foundation has been laid, or attempted
to be laid, is the question that will be raised.
Mr. Curry: Mr. Robertson in his address to the Court assauftecl
this poor woman in a manner which I do not think well of.
The Court: All I want to say at this time is that I was uncertain
as to whether I had ruled correctly before lunch; and I
page 684 ~am now advising counsel that I will rule on this question
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before the evidence is concluded; and if I reach the conclusion that these matters cannot go in, then that part of the examination will be stricken out.
The section of Greenleaf to which I referred is Section 461, e
and f, Greenleaf on Evidence, 16th edition, pages 589 and 590.
CROSS EXAMINATION CONTINUED
Mr. Robertson:
Q. Mrs. Cook, I hand you a statement of the Staunton National
Bank of the account of Mrs. Marshall Cook, Augusta Springs,
Virginia, which is marked defendants' exhibit No. N, which commenced with a deposit made on February 11, 1942, of $2,025.50,
and ask you if that is the beginning of that account?
A. That is the beginning of $2,025.50; $25.00 is a check.
Q. That is the only account you had with the Staunton N ationaJ
Bank?
A. Yes, sir.
Q. Mrs. Cook, that first deposit is $2,025.50?
A. Yes, sir.
Q. You stated that the amount you received from Mr. Hayden
was $2,000.00 even?
A. Yes, sir.
Q. Where did you get the $25.50?
A. That is a check.
Q. From whom?
A. Miss Jones or Miss Fidates.
page 685 ~ Q. Was that in payment of board?
A. Yes, sir, a check for board; I would not know
which one gave it.
Q. Was that the sum given you by your boarders?
A. Yes, sir.
·
Q. On March 6, 1942, there is a deposit of $75.50, what is that?
A. That is a check.
Q. For what?
A. For the board.
Q. The next deposit is on April 16, 1942, for $80.50, what .is
that?
A. For board from the teachers, probably Mrs. Black; I do not
just remember. I know Miss Jones and Miss Fi dates.

Marshall W. Cook et al v. James R. Hayden

553

Mrs. Lenore M. Cook

Q.

The next deposit is on May 12, 1942, for $50.50, what is

that?
A.

I think that is two checks : one for $25. 50 and ane even

$25.00.

Q.

For board?
Yes, sir.
Q. The next deposit is on June 8, 1942, for $550.50. I understand that $500.00 is the money put up by Mr. Hayden?
A. Yes, sir.
Q. What is the $SO.SO?
- A. Two more checks for board.
Q. Why didn't you mention any of these deposits this morning
when you mentioned the $2,000.00 and the $500.00?
page 686~ A. That is my own personal money.
Q. You mingled Mr. Haydens' money with your own?
A. I have not mingled it; it is all my money and the $2500.00
is set apart what to do with it.
Q. When he gave you the $1,000.00, which you put in the
Craigsville Bank, you put that in a separate account and handled it
separately?
A. Yes, sir, until I got ready to use it.
Q. This money you put with your money in your own personal
account?
A. Yes, sir, but I knew what was Mr. Hayden's.
Q. Why did you handle the Craigsville Bank account and the
Staunton National Bank account in a different way?
A. What different way?
Q. The big sum you mingled with your funds in your own
account; the other you carried in a separate account?
A. Until I used it up, and then I expected to use this on the
property as I was directed to do.
Q. Why did you put the $1,000.00 in the Craigsville Bank in a
separate account and put the $2500.00 in the Staunton Bank in your
own account?
A. It is both in my own account.
Q. Why did you handle one way and the other one a different
way?
A. This $2500.00 was directed for the outside. Is that what
you mean for an answer?
Q. Mr. Hayden gave you the first $1,000.00 and you took it
A.
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and put it in a separate account in your name in the Craigsville
Bank, did you not?
page 687 ~ A. Yes, sir.
Q. And you carried that account entirely independently of your own personal funds?
A. Yes, sir, because the men were there working right then;
that had been engaged to do that work, yes, sir.
Q. Why did you bring the $2500.00 to the Staunton National
Bank and deposit it with your own personal money?
A. · The $2500.00 was given to me to fix up the property, but I
did not use any of the $25.00, only what I have explained to you.
Q. Why did you handle one account separately, and jumble up
the other account with your own money? ·
A. All these checks were given on that very bank.
Q. I understood you to say that Mr. Hayden's checks were on a
Washington Bank?
A. I thought you. meant the smaller checks from the teachers.
Q. The first $1,000.00. you deposited in a special account in the
Craigsville Bank, a separate account?
A. I had no account at the Craigsville Bank.
Q. I hand you a statement of the Craigsville Bank, marked
defendants' exhibit No. F, and ask you if that does not show that
the first $1,000.00 you got from Mr. Hayden you carried in an
account by itself in the Craigsville Bank?
A. Yes, sir.
Q. I hand you a statement of the Staunton National Bank,
marked defendants' exhibit No. N, and ask you if that does
not show that the $2500.00 that you got from Mr.
page 688 ~ Hayden you mixed in with your own money?
A. It is mixed in.
Q. Why did you mix one and not mix the other?
A. That started in February and I put the $1,000.00 in in June
and the teachers le£ t in June.
Q. Is that the only explanation you have?
A. I have explained as fully as I can.
Q. I am referring to the cancelled checks upon the Staunton
National Bank, which accompany its statement, marked defendants' exhibit No. N: I hand you a check, dated March 16, 1942, payable to the order of Herbert Lucas, for $35.00, and ask you what
that was for?
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A model A car.
Q. That you bought from him?
A. Yes, si~.
Q. Is that the one you talked about this morning?
A. I am talking about the model A that the boy bought in
1940; that was a model A.
Q. That Boyd has?
A. Boyd.
Q. You were paying for it?
A. Yes, sir.
Q. And you had sufficient money to do it?
A. It certainly is the same Herbert Lucas.
Q. I hand you a check, dated April 8, 1942, payable to the order
of Cline Music Co., for $10.00, and ask you what that was for?
A. It says a radio, a small radio.
page 689 ~ Q. For yourself?
A. Yes, sir, for the house.
Q. I hand you a check, dated June 9, 1942, payable to the order
of Staunton Furniture Co., for $51.00 and ask you what that was
for?
A. That goes against Mr. Hayden's $2500.00, for the linoleum;
that was before he gave me the $1,000.00 for the Craigsville Ban~.
Q. I hand you a check, dated June 12, 1942, payable to Mrs.
Viola Black, for $25.00, and ask you what that was for?
A. For groceries; that is mine.
Q. I hand you a check, dated July 10, 1942, payable to Mrs.
Marshall Cook, and ask you what tha~ was for.
A. It says· expenses; I do not know what I got. I drew it out
because I wanted it, I guess.
Q. I hand you a check, dated July 19, 1942, payable to the order
of Marshall W. Cook, Jr., and ask you what that was for?
A. I loaned that to Marshall when he went back.
Q. I hand you a check, dated July 23, 1942, payable to W. L.
Healy, for $7.50, and ask you what that was for?
A. Insurance on Boyd.
Q. Life insurance on your son Boyd?
A. Some kind of life insurance.
Q. I hand you a check, dated October 16, 1942, payable to the
order of Mrs. Marshall Cook, and ask you what that was for?
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A. That is where I got the green paint; that goes on
page 690~Mr. Hayden's account.
Q. I hand you a check, payable to Montgomery Ward, for
$10.00, and ask you what that was for.
A. I don't remember what that is.
Q. Whose money is that charged against?
A. To my account.
Q. I hand you a check, elated November 2, 1942, payable to
Mrs. Marshall Cook, for $5.00, and ask you what that was for?
A. Remnants of inlaid linoleum; that goes to Mr. Hayden's
account.
Q. I hand you a check, dated November 10, 1942, payable to
the order of J. L. Moyers, for $21.13, and ask you what that
was for?
A. Gas and oil.
Q. That is in addition to the gas and oil that you charged to
Mr. Hayden?
A. I was not hauling men back and forth; that is my own
money.
Q. That was in addition to the gas and oil that you charged to
Mr. Hayden? You used up this much gas and oil for your own
purposes?
A. I am not positive. I think some of this helped to get up
some of the crop.
Q. Did you charge any of this t9 Mr. Hayden?
A. No, sir, that is mine.
Q. Does any of this include gas and oil for the tractor used on
the place?
A. I thought probably that was used to get up the
beans.
page 691 ~ Q. May some of that have been used on the tractor?
A. It may have been.
Q. Is it possible that any of the gas and oil might have used
for getting the crop up? In the fall of the year, of course, Mr.
Hayden was not there?
A. Yes, sir.
Q. I hand you a check, dated November 18, 1942, payable to
the Staunton Furniture Co., for $17.00, and ask you what that
was for?
A. That was furniture on the instalment plan; that is mine.
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Q. I hand you a check, dated November 20, 1942, payable ~o the
order of Mrs. Marshall Cook, for $100.00, and ask you what that
was for?
A. I just drew it out and used it; that was mine.
Q. When you were· questioned this morning about this account,
why did you not tell about this extra money that you had put in
the Staunton National Bank?
A. Mr. Taylor had it; I thought he would present it; I did not
know how to tell it then; I could have.
Q. Why did you not tell about these checks against it that have
nothing to do with Mr. Hayden?
A. I thought it would be presented and I would tell it, and I
did the best I could.
Q. Why did you not say anything about the $3500.00 you had
gotten from Mr. Hayden when you prepared your Answer?
A. That was not a present ; that was given to me to fix up the
Pendleton property.
Q. When you prepared your Answer, why did you not
page 692 ~bring out these facts and put them in your Answer?
A. All I said was presents. I thought a present you
could do with as you pleased to do.
Q. How much money do you owe creditors?
A. Where?
Q. Anywhere?
A. I do not owe anything.
Q. What is the sum total of the money your husband owes?
A. I do not guess he owes anything; may be some small accounts, but I could not answer that.
REDIRECT EXAMINATION
Mr. Curry: Your Honor, I conducted the direct examination, but
I should like for Mr. Taylor to take over the redirect examination
if there is no objection.
The Court: There is no objection on the part of opposing
counsel.
Mr. Taylor:
Q. It appears from the exhibit, marked defendants' exhibit No.
N, which is the statement of the Staunton National Bank, when you
were examined on the check, dated November 18, 1942, payable to
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the Staunton Furniture Co., for $17.00, you testified that that was
a payment on furniture bought on the installment plan: Did you
during the year 1942 buy some furniture on time?
A. I bought it in 1941.
page 693 ~ Q. Was that the last payment that you made on that
furniture?
A. Yes, sir, I believe it was.
A. As I understand you, you purchased the furniture from the
Staunton Furniture Company in 1941 on a conditional sales contract?
A. Yes, sir.
Q. And when did you finish paying for that furniture?
A. I have not finished yet.
Q. Do you know how much you still owe the Staunton Furniture Company?
A. No, but I can find out. .
Q. Do you owe any other conditional sales contracts?
A. No, sir, that is the only one I ever had; that is on conditional
sales that I bought in 1941.
Q. Mr. Robertson asked you the question if you owed any
money and you said no?
A. I was thinking of grocery bills or things like that; I was not
thinking of the furniture I bought in 1941.
Q. What furniture did you buy in 1941 and how much did
you pay for it?
A. A bed room suite, but I cannot remember exactly what I
paid for it, $79.50 or $89.SO.
Q. Did you buy it on the installment plan or pay cash?
A. On the installment plan.
Q. When did you pay the last inst.aliment?
A. In December; I suppose it was in December, 1942.
Q. Do you owe any orie else for property now or any general
debts to anybody for anything?
page 694 ~ A. Only that is all I owe on. I don't owe any grocery
bills or anything like that. That is what I was thinking of,
grocery bills, when he asked me that.
Q. Did you own anything other than your household furniture
when you went to the Pendleton place?
A. No, sir.
Q. Do you own anything else now, other than your furniture?
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A.

No, sir.
Q. I wish you would tell the Court whether or not you have
maintained Mr. Hayden's rooms at the Pendleton place since he lef1
there in July, 19427
A. . Just exactly like it was, cleaned up and ready for him, be(~
made and everything exactly like it was.
Q. That has been maintained ever since he left there for him tr
come back to?
A. Yes, sir, exactly like it always has been.
Q. What was the last conversation you had with Mr. Hayden?
A. That he wpuld be back in four or five days and that he
would call me to meet him at the train.
Q. Have you ever defamed any one's character in Augusta
Springs, especially the school teachers who boarded with you?
A. No, sir, I have never had any trouble with any teachers who
have boarded with me.
Q. HaYc you talked about their conduct and their character to
the public generally, or to any people who live in Augusta Springs
or Craigsville?
··
A. I have not; I had no reason to do it and I did not.
page 695 ~ Q. The checks and the bank statements that you have
delivered here to the Court, do they represent all the bank
accounts that you have ever had, with the exception of the National
Valley Bank account?
A. Yes, sir.
Q. And the $2,000.00 and the $500.00 that were deposited in
the Staunton National Bank, and the $1,000.00 deposited in the
Craigsville Bank are these all the checks that you received from Mr.
Hayden?
A. Yes, sir.
Q. Did you or not consider that money when you received it
as a payment made to you by Mr. Hayden for services rendered, or
did you consider it for the purpose for which you were told it wa~
to be used?
A. I was using it for the purpose it was told me it was for, to
fix up the Pendleton place for my home and for Mr. Haydens' home.
Q. And have you accounted to the Court for every dollar of
that money t~at was given to you for that purpose?
A. Yes, sir.
·
Mr. Cochran : The only other thing we want is that we shall be
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furnished with the deposit slips of these other deposits, or copies
of them.
The Court : We will see what we can do about that.
page 696 ~ Mr. Taylor: We will be glad to get anything we can
get.
.
The Court : I will count on you to do that and to get them here
tomorrow morning.
Witness leaves the stand.

C. B. Peterfish, another witness of lawful age, called on behalf
of the defendants, after being duly sworn,
testified
as follows:
.
'
DIRECT EXAMINATION
By Mr. Taylor:
Q. What is your connection with the National Valley Bank?
A. Trust Officer and Assistant Cashier.
Q. In that position are you in charge of the safety deposit
boxes of the bank?
A. There are two of us, Miss Bell and myself.
Q. Are you in charge of the records of the persons who rent
lock boxes?
A. Sometimes and sometimes Mi'ss Bell; it just depends upon
who is busy.
Q. Have you brought the original records to show whether
Mrs. Marshall Cook rented a lock box?
A. Yes, sir.
Q. Did she rent such a box?
A. Yes, sir, on March 11, 1942.
Q. Does your record show how often she has been in that box
since that time?
page 697 ~ A. The only time she went into the box was on July

10, 1942.

Q.
A.

Q.
A.
Q.
A.
in the

Is she still carrying the box in her name?
Yes, sir.
When does her rental expire?
On July 1, 1943.
Were you present when she opened that box today?
She did not open the box today; the box was opened by ~epresence of Mr. Taylor.
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Q. What was in it?
A. Nothing.
No cross examination.
Witness leaves the stand.
R. A. Glover, recalled:

RE-RE-REDIRECT EXAMINATION
By Mr. Taylor:
Mr. Rober~son: These accounts speak for themselves and they
have been explained by Mrs. Cook in her testimony. We are going
to object to any explanation of either of these accounts by Mr.
Glover, based on anything that Mrs. Cook may have told him, on the
ground that it would be purely self-serving declarations.
The Court : You mean if he departs from anything she has
testified to?
Mr. Robertson: Yes, sir.
page 698 ~Mr. Taylo.r;
Q. Mr. Glover, I hand you a statement of your bank,
marked defendants' exhibit No. I, and another statement of your
bank, marked defendants' exhibit No. F, and ask you which of
these accounts was started with your bank first?
A. The account which was started on June 12, 1?42, marked
defendants' exhibit No. F.
Q. When was the other account started?
A. On October 21, 1942, the account marked defendants' exhibit No. I.
Q. Did you have any conversation with Mrs. Cook when this
account, marked defendants' exhibit No. F, was started at the bank
with the $1,000.00 deposit?
A. Yes, sir, I did.
Q. What was the conversation you had on June 12, 1942, at
the time this deposit was made, with Mrs. Marshall Cook?
Mr. Robertson: I object to that question; it is not admissible;
it is just to corroborate Mrs. Cook and is a self-serving declaration.
It would be the same thing as if a person were to deposit one thousand dollars of stolen money and tell the clerk he had made it.
The Court : When a witness testified to a direct fact, I think
it is proper to corroborate it, if it is material'.
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page 699 ~Mr. Taylor:
Q. Did Mrs. Cook tell you where this money came
from and for what purpose it was to be used?
A. Mrs. Cook presented a check drawn in her name by Mr.
Hayden and said: "Mr. Hayden gave me this check to fix up the
property, to repair and paint. I would like to put this money in the
bank and I don't know how to do it." She asked me to suggest
how to put the money in the bank, and I said since she had no other
account, I saw no objection to putting it in her own name, as there
would be no way to confuse it with her others funds, and it would
be all right with me.
Q. And you did take the account into the bank on the check of
Mr. J. R. Hayden for $1,000.00, and you advised Mrs. Cook as to
what to do as you have just told the Court?
A. Yes, sir.
Q. It appears from the statement, marked defendants' exhibit
No. I, filed in this case, that there was another account opened at
your bank on October 21, 1942, by Mrs. Cook: I wish you would
tell the Court who opened that account with you?
A. Mrs. Marshall Cook.
·
Q. Did you or not have any conversation with her regarding
that account, when it was opened at your bank?
A. I did.
Q. Tell the Court about that conversation, as to what she asked
you and what you ad vised her?
A. Mrs. Cook came in at this time and asked about the
balance in the other account, the money of Mr. Hayden's
page 700 ~that she had, and I told her the balance. She said : "I am
going to have a little money from my school teachers that
I do not want to confuse with this. What would you do about ·it?
I would like to put it in the bank to pay little bills with." I told her
she could open the other account as a personal account.
Q. Did you or not take that account and mark it personal
account or earmark it in some way to distinguish it from the account she had in her name?
A. Yes, sir, she did not open this account on that day. She, told
me she was going to have some money. She came back later with
the checks of the school teacher,. and a little bit of cash, possibly
$10.00, and a check signed by one of the school teachers, and the
account was opened as a personal account, on October 21st.
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Q. Was it so earmarked?
A. Yes, sir.
Q. Has every check drawn on that account been earmarked
personal?
A. Yes, sir.
RE-RE-RECROSS EXAMINATION
By Mr. Robertson :
Q. When you testified before you agreed to bring with you
the records of the insurance that you have carried for the Cook
family?
A. I did not know you asked for that. ·
Q. Didn't you say you did the insurance individually and not for
the bank?
page 701 ~ A. Yes, sir.
Q. I think I asked for the records of the insura
you have carried for the Cook family?
A. What do you want?
Q. The records of any insurance that you wrote for the four
members of the Cook family.
A. I think I told you it was only four.
The Court:
Q. · Will you produce those records in Court tomorrow?
A. I may be able to get something to indicate that this evening
£rom the agency here.
RE-RE-RE-REDIRECT EXAMINATION
By Mr. Taylor:
Q. How long have you known Mrs. Marshall Cook?
A. I have known of Mr. and Mrs. Cook for some time.
Q. What do you call "some time"?
A. 18 to 19 years.
Q. Do you know Mrs. Cooks' general reputation in the vicinit· ·
of Craigsville and Augusta Springs for truth and veracity?
A. Yes, sir.
·
Q. Is that reputation good or bad?
A. It is good.
Q. Judging from that reputation, as you know it, would you r
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not believe her on oath in a metter in which she was interested?
pt;Lge 702 ~ Mr. Robertson:, I object to the question. It is asking
only for his personal opinion.
The Court: A direct assault has been made on the character of
the witness for truth. The objection is overruled.
Mr. Taylor:
Q. Judging from that reputation as you know it, would you or
not believe her on oath in a matter in which she was interested?
A. Yes, sir.
Mr. Robertson: The complainant excepts to the ruling of the
Court permitting the witness to state whether he personally would
believe the witness upon oath for the reason stated, and makes the
same objection run to the same line of testimony of every witness
in the case.
Mr. Taylor:
Q. Mr. Glover, since you have known Mrs. Marshall Cook, have
you ever in the community of Craigsville and Augusta Springs
heard of her talking about her boarders in a manner which was disgraceful, or that she was a common gossip regarding people who
lived at her house and the character of people who lived at h:-;·
house?
A. Absolutely not.
Q. Did you ever hear it from any other source beside Mrs.
Cook?
page 703 ~ A. No, sir.
Q. And you have been working with the bank for how
long?
A. Since 1926.
RE-RE-RE-RECROSS EXAMINATION
By Mr. Robertson:
Q. Have you procured copies of all the insurance papers rcJa·
ing to the current insurance that you have written on the automobiles owned by the family of Mr. and Mrs. Marshall Cook?
A. Yes, sir.
Q. I hand you a paper, marked "Endorsement-Consent to
Policy Assignment,' 'Effective on and after September 8, 1941, and
ask you what that is?
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A. That is a consent signed by Mr. Hayden to transfer insurance from his car, which had been at the same time transferred to
Mrs. Cook.
Q. What kind of car?
A. A Chevrolet.
Q. I will ask you to file this paper, marking it defendants'
exhibit No. 0?
A. I file same, marked as requested.
Q. Have you any paper showing that after that car was transferred to Mrs. Cook that you placed insurance on it?
A. Yes, sir.
Q. I hand you a paper, which is a copy of the policy issued by
the Maryland Casualty Company to Mrs. Marshall Cook, effective
from December 1, 1941, to December l, 1942, and ask you what
that is?
A. That is a copy of the original policy now in force
page 704 ~on this car.
Q. For what kind of insurance?
A. Liability and property damage.
Q. That covers the car which Mrs. Cook acquired from Mr.
Hayden?
A. I do not believe she acquired this car. The car she acquired
from Mr. Hayden was probably sold or traded in. I do not know
what that transaction was, and this insurance was trans£ erred from
that car to this car.
Q. Will you please file that paper, marking it defendants'
exhibit No. P?
A. I file same, marked as requested.
Q. I hand you a paper, marked "Copy of Automobile PolicyDaily Report and or Agents Record-Central Insurance Company-No. A H 91044," issued to Mrs. Marshall Cook, effective
November 25, 1942, to November 25, 1943, and ask you what
that is?
A. That is for fire and theft and collision insurance on the car
of Mrs. Cook.
Q. That you just mentioned before?
A. Yes, sir.
Q. Has this policy been kept in force by a ridtr?
A. Both transferred September, 1941 by Mr. Hayden to Mrs.
Cook, which had to be done when the car was transferred.
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Q. Apparently it shows it expired in 1942: Has it been kept in
effect for the year 1943 ?
A. It is in effect now, both of them are.
page 705 ~ Q. I offer this paper in evidence, which I have
marked defendants' exhibit No. Q.
I hand you a paper, marked "Copy of Maryland Casualty Company-National Standard Automobile App.," showing the name of
the insurer, Mrs. M. W. Cook, policy period September 5, 1942, to
September 5, 1943, and ask you what that is?
A. That is a copy of a liability and property damage policy on
the Ford, 1930, two-door coach, registered in the name of Mrs.
M. W. Cook.
Q. I offer this paper in evidence, and have marked it defendants'
exhibit No. R.
Do those papers, which you have identified and explain compose
all the papers appertaining to insurance now in force on any automobiles owned by any of the four members of the family of Mr.
and Mrs. Marshall W. Cook?
A. Off the record, I would like to explain that is all the insur..;
ance I have. I have other papers at home like these.
Q. Does that give the complete story?
A. That represents all the insurance I ever had to do with Mr.
or Mrs. Cook, or any of the family?

RE-RE-RE-RE-REDIRECT EXAMINATION
By Mr. Taylor:
Q. In this Endorsement Consent to Policy Assignment, marked
defendants' exhibit No. 0, that policy was originally in the name of
whom?
A. Mr. James R. Hayden.
page 706 ~ Q. And that policy was assigned to whom and on
what date?
A. This consent to transfer, which the company requires, signed
by Mr. Hayden was effective on September 8, 1941,
Q. Did you personally take that assignment from Mr. Hayden
on September 8, 1941 ?
A. I did.
Q. Tell the Court what was his condition, mentally and physically, on that date? Was it good?
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Yes, sir.
He was able to transact business?
A. Yes, sir.
Q. Mr. Glover, as I understand it, you only have two automobiles insured in the entire Cook family at this time?
A. That is correct.
Q. One of those automobiles is the automobile that Mrs. Cook
owns at the present time?
A. Yes, sir.
Q. And that is described in your contract as a Chevrolet, 1939,
model : Is that correct?
A.. 1941 Chevrolet, .two-door sedan.
Q. And what is the other car that you have insured?
A. The other car is a 1930, model A Ford, two-door coach.
Q. That car is 12 years old according to this?
A. Yes, sir.
Q. That insurance is also carried in Mrs. Cook's name?
A. Yes, sir.
Q. Those are the only two cars you have any insurance on?
A. Yes, sir, or ever had.
Q. Is the method of payment attached to that contract
page 707 Hdefendants' exhibit No. R) show how you received your
money, whether all in cash or under the partial payment
plan?
A. This policy on the 1930 Ford was on the partial payment
plan.
Q. Does this contract show when you receive your payments?
A. No, sir, when they are due.
Q. What was the total premium?
A. Including the service charge, $19.40.
Q. :What was the method of payment?
A. September 5, 1942, $9.95; January 5, 1943, $9.45, making
a total of $19.40.
The first half has been paid, and the second half has not.
Q. · Is there any record on the car belonging to Mrs. Cook that
shows whether or not the policy premium has been paid?
A. This shows the amount of the premium (defendants' exhibit
No. Q). Of course, it is always due on the anniversary of the
policy, and this was written on an annual basis.
Q~ Do you know whether that has been paid for or not?

Q.
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A. That policy has not been paid for. This particular one. This
policy here which covers different insurance ori the satne car.
Q. What coverages have been paid for?
A. For theft and $50.00 deductible collision insurance. A comprehensive form that has been paid for, and that premium was
$30.03.
page 708 ~ Q. The other insurance carried on that particular car,
liability and property damage ( defendants' exhibit No.
P )., has that been paid for?
A. No, sir.
Q. What is the total premium on that policy?
A. $21.58.
Q. When did that policy go into effect?
A. This policy is effective December 1, 1942, to December 1,
1943.
Q. That is the premium that is due and owing?
A. Yes, sir.
Witness leaves the stand.

Mr. Robertson: Mrs. Elliott has not brought down the records
df the sales she agreed to bring. Could she bring them down tomorrow morning?
Mr. Taylor: We had expected to be through. I do not know
that it will be possible for us to get witnesses that we are bound to
produce now at 10 :00 o'clock tomorrow morning. V\T e had expected
to be through at the conclusion of Mrs. Cook's testimony. Mrs.
Cook's reputation and her character for truth and veracity hav~·
been assailed and I would not feel I was doing my client justice if
I do not introduce evidence to disprove this.
page 709 ~ Mr. Robertson: We have no objection to extending
the time.
The Court: I cannot sit beyond Friday. If you want to go into
that I will give you an opportunity to do so. vVe will have to recess
until some future date so as to give you the opportunity to produce
the evidence as to Mrs. Cooks' character, etc.
( At this point, Court recessed to reconvene Friday, January 22,
1943, at 10 :00.)
Friday, January 22, 1943, Court convened at 10:00 A. M.
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.Mrs. Hazel Elliott· recalled :

RECROSS EXAMINATION
By Mr. Robertson:
Q. Have you been able to locate the record of the purchase of
automobiles through your business by the members of the Cook
family?
A. Yes, sir.
Q. Have you those records with you?
A. Yes, sir. ,
Mr. Taylor: I make the same objection as to this line of testimony, referring to the transactions that she has had with Marshall
Cook, Jr., the son of Mr. and Mrs. Cook, on the ground that it is
collateral to this issue. There is no charge in the bill that he is
interested in any way ,shape or form. He is not a party to
page 710 ~the suit. Any dealings he had with this witness is collateral to the issue. This evidence is only introduced to
cloud the real issue it1 this case, which is whether or not Mr. Hayden
was competent at the time he executed the deed. Dealings that Mrs.
Elliott or her husband had with Marshall Cook, Jr., in any way,
shape or form, is not pertinent to the issue.
The Court: I previously ruled that this evidence was relevant,
and I think my ruling was correct and I adhere to it.
Mr. Taylor: Defendants' by counsel, except to the Court's ruling.
Mr. Robertson:
Q. Will you hand me the record of the first of these transactions?
A. This one with Mr. Marshall Cook, Sr. (handing counsel a
paper).
Q. I call your attention to a statement of the Mathews Motor
Company, as follows :
"Sold Marshall Cook, Sr. 1930 model Chevrolet, Dec. 10, 1930.
Motor No. 1897052 Ser. No. 12AD596X2. Financial GMAC."
"Have no record of price of this deal."
What is that?
A. I think it was financed through GMAC; I am not positive.
I do not have that record. It runs in my mind that Mr. Cook gave
me the payment each month and I sent them in for him.
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page 711 ~

Q.
A.
Q.

Do you know what the price was?
Originally $800.00 or $785.00 possibly.
I file this paper, marking it defendants' exhibit

No. S.
Which was the next of these transactions?
A. This one ( handing counsel a paper).
Q. I hand you a memorandum consisting of two sheets, the first
of which is marked "Conditional Sale Contract," dated Augusta
Springs, Va., November 16, 1940, showing sale to Marshall W.
Cook, Jr., which I have marked defendants' Exhibit No. T, and
ask you what that is?
Mr. Taylor: I object to the introduction of this paper, on the
grounds already assigned.
The Court: The objection is overruled.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.

Mr. Robertson :
Q. What is that?
A. It is a conditional sales contract with Marshall W. Cook, Jr.
Q. How much was the selling price of that car?
A. $385.00.
Q. Was an old car taken in partial payment?
A. Yes, sir, $100.00.
Q. Was there any cash down payment?
A. Yes, sir, $185.00.
page 712 ~ Q. Were the deferred payments monthly payments?
A. Yes, sir.
·
Q. For how much?
A. 12 payments of $10.92 each.
Q. Has that all been paid?
A. Yes~ sir.
The Court:
Q. Was the $185.00 cash payment a part of the $385.00?
A. Yes, sir. $385.00 was the selling price of the car, and T
deducted the ca;h payment of $185.00, and the trade-in value of the
old car, $100.00.
Mr. Robertson :
Q. I offer in evidence the "New Car Record' 'in the name of
Mrs. M. W. Cook, which I h4 ve marked defendants' exhibit No. U,
and I will ask you what that is?
·
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A. A Chevrolet, and it gives the motor number and the serial
number, sold to Mrs. M. W. Cook on August 5, 1941.
Q. That was a new car?
A. Yes, sir.
Q. What kind of car?
A. Chevrolet, town sedan, 1941 model, and it gives motor and
serial numbers.
Q.
Q. What was the selling price?
A. $880.00.
Q. How was it paid for?
A. $475.00 trade in and $405.00 cash.
Q. You do not know where the money came from?
A. I have no idea.
Q. Those records that you have identified and explained are
the only records you have of any purchases of autopage 713 ~mobiles by the Cook family from the company with which
you are connected?A. Yes, sir.
RE-REDIRECT EXAMINATION
By Mr. Taylor:
Q. This first memorandum that you have submitted here,
marked defendants' exhibit No. S, which car was sold to Marshall
W. Cook, Sr., on what date?
Q. December 10, 1930.
Q. What kind of car is that?
A. I think it is a two-door Chevrolet coach. I believe it is.
Q. Can you tell the Court whether or not Mr. Cook has that
car?·
A. Yes, sir, he is still operating that car; he drives it to work.
Q. That car would be 12 years old now?
A. Yes, sir.
Q. This next car that your company sold, according to defendants' exhibit No. T, who was that car sold to?
A. Marshall W. Cook, Jr.
Q. Please give the year and the model of that car?
A. 1937 town sedan.
Q. It was a used car?
A. Yes, sir.
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What was the date you sold it to Marshall W. Cook, Jr. ,
November 16, 1940.
How much was paid on that car in cash at that
time?
page 714~ ~- $185.00.
Q. What was the total selling price?
A. $385.00.
Q. How was the balance paid?
A. The trade-in of an old model Ford, $100.00, and the rest
financed by the CIT Corporation, Roanoke, Va.
Q. The last car that your concern sold any member of the Cook
family-I hand you an exhibit, Marked defendants' exhibi_t No. U,
and ask you when that sale was made?
A. August 5, 1941.
Q. Did you or not take a trade-in car for that car?
A. Yes, sir.
Q. What kind of car did you take?
A. A Chevrolet coupe.
Q. Do you know where that car originally came from?
A. Do you mean the dealer?
Q. No, where Mrs. Cook got that car?
A. I think she got that from Mr. Hayden, but I am not certain
about that.
Q. Do your records show whether you as a notary public made,
the transfer or acknowledgment to the title of the·car?
Mr. Robe~tson : I object to this inquiry, upon the ground that if
she did the certificate is the best evidence.
The Court : I am going to let her answer the question, although
the best evidence is the introduction of the certificate. If
page 715 ~it is material, it will have to be produced, otherwise, the
~
answer will be stricken out.
Mr. Taylor: Counsel for defendants except to your Honor's
ruling. You are calling for something that it is impossible to produce. This car was traded in some year or hvo ago.
The Court : They keep them in Richmond. The best evidence is
the record itself. If it is lost and destroyed, you have got the
secondary proof.
Mr. Taylor: I intend to show from the witness the condition of
Mr. Hayden at the time the transfer was made.
A. I did, but I could not say if it was the same car.. I suppose
Q.
A.
Q.
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it was; I did go up there one night and made a transfer. I suppose
it to be the same car, although the motor number would show.
Q. Do you recall when that was?
A. I have no idea.
Q. Do you know how long the Cooks owned the Chevrolet
Coupe?
A. No, sir, I have no idea.
Q. What was the condition of Mr. Hayden's mind and what
was his physical condition at the time you made this transfer?
A. His mind was all right as far as I could see, of course, but
he had a cold and I went up into his room and fixed the title up.
Q. His mind was all right as far as you could see?
A. Absolutely.
page 716~ Q. How long have you known Mrs. and Mr. Cook?
A. For about 20 or 21 years, as long as they have
lived there.
Q. You have lived in the same vicinity or neighborhood?
A. Yes, sir.
Q. Do you or not know their general reputation in that community for truthfulness and honesty?
A. Yes, sir.
Q. Is it, that reputation, in that community for truthfulness
good or bad?
A. It is good.
Q. Is their reputation in that community for honesty good or
bad?
A. It is good. They have dealt with me-He pays his bills
promptly.
Mr. Robertson: I object to that; that has nothing to do with it.
The Court: The objection is sustained. It must be their general
reputation.
Mr. Taylor:
Q. Is their general reputation in that community for honesty
good or bad?
A. They are honest, as far as I can understand in the community.
Q. Judging from their reputation for truthfulness as you know
it, would you or not believe Mr. and Mrs. Cook on oath in a matter
in which they are interested.
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Mr. Robertson: I object to that question for the same reasons I
objected to it when asked other witnesses.
page 717 ~ The Court: The objection is overruled.
Mr. Robertson: Plaintiff, by counsel, excepts to the
Court's ruling.
A. I would.
Mr. Taylor:
Q. You are no relation of the Cooks, in any way, by blood or
marriage?
· A. No, sir.
RE-RECROSS EXAMINATION
By Mr. Robertson :
Q. I hand you a "New Car Record" covering sale to Marshall
W. Cook, Jr., which I have marked defendants' exhibit No. V, and
herewith file, on December 6, 1941, and ask you what that is?
A. That is a new Chevrolet we sold him, 1941 model.
Q. On what date?
A. December 6, 1941.
Q. Wh~t model?
A. A Fleetiline, two-tone green car, sale price $1,016.85. He
traded in his old car, for $350.000, and paid cash, $450.00, and
·paid me a note for $116.85, which was discounted in the Craigsville
Bank, and that left a balance of $100.00, which he said, as well as I
remember, that he had to work awhile, and he came back and paid
..
that within a month of two.
Q. Did he tell you where he got the money for the cash peyment?
A. No, sir.
page 718 ~ Q. So, from 1930, to date, the Cook family has purchased four auto~obiles from your business concern,
instead of three?
A. Yes, sir.
Q. And you had forgotten about this one when you testified
before?
A. Yes, sir, but it came tc;> my mind.
Q. You think this is complete?
A. Yes, sir.
·
Mr. Taylor: I make the same objection as formerly to the intro-
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duction of this evidence in regard to the car of Marshall W.
Cook, Jr.
The Court : The objection is overruled.
Mr. Taylor: Defendants. by counsel, except to the Court's
ruling.
RE-RE-REDIRECT EXAMINATION
By Mr. Taylor:
Q. You have previously put in the evidence here defendants'
exhibit No. T, showing a car purchased by Marshall W. Cook, Jr.,
on November 16, 1940 for the gross sale price of $416.00?
A. That included the finance charges.
Q. $385.00 was the cash sale price and the finance charges added
made it $416.00?
A. Yes, sir.
page 719 ~ Q. Can you tell the Court whether or not that car is
the same car that was traded in to the Mathews Motor
Company by Marshall W. Cook, Jr., on December 6, 1941, under
defendant's exhibit No. V that you have filed this morning?
A. Yes, sir, that is the same car.
Q. You allowed Marshall W. Cook, Jr., a trade-in value on that
'
car of $350.00?
A. Yes, sir.
Q. Do you know where Marshall W. Cook, Jr., was working
on December 6, 1941 ?
A. No, I do not, unless he was working for the Stillwater
Mills, or in \tVaynesboro. He worked both places I remember.
Q. That is the mill at Craigsville?
A. At Augusta Springs. I believe he was working in Waynesboro at the time.
Witness leaves the stand.
Mrs. Marshall W. Cook recalled:
RECROSS EXAMINATION
By Mr. Robertson:
Q. When you testified yesterday, I believe you stated that you
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carried a small account at the National Valley Bank in which there
is a balance of $2.00 and some cents?
A. $2.00 and something; I don't know exactly what it is.
Q. · You stated that was the only account you .have, or the only
account you had at the National Valley Bank?
A. The first I had.
page 720 ~ Q. And I think you stated, in effect, that was the only
one you ever had at the National Valley Bank?
A. Yes, sir, I think that is the only one I ever had or ever
started rather.
'
Q. I hand you a statement of the National Valley Bank of
Staunton, in the name of Mrs. Marshall Cook, Augusta Springs
Virginia, covering the period of May 6, 1941, to December 16,
1942, and ask you if that is a statement of the account you have
just mentioned?
A. It is.
Q. I offer it in evidence and ask that it be marked defendants'
exhibit No. W.
What is the balance shown in the account?
A. $134.00.
Q. That account was opened on May 6, 1941, with a deposit of
$75.00: Where did you get it?
A. Cash money that my son gave me.
Q. On June 2, 1941, there is a deposit of $50.00: Where did
that come from?
A. I cannot hardly remember whether that was a check or cash.
Q. Where did the money come from?
A. I think it come from Marshall, Jr., or his father one.
Q. On August 4, 1941, there is a deposit of $400.00: Where did
that come from?
A. That is a check from Marshall, Jr. I do not have the check.;
Marshall, Jr., gave me that money.
Q. On November 21, 1941, there is a deposit of $125.00:
Where did that come from?
A. I don't know whether a check or cash.
page 721 ~ Q. Where did it come from?
A. I think that was Marshall, Jr.
Q. On December 23, 1941, there is a deposit of $100.00:
Where did that come from?
A. Some cash money I had.
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Q.

Where did you get it?
A. My husband worked and the boy worked, and from my
boarders; I cannot say where I got that.
Q. On March 6, 1942, there is a deposit of $100.00: Where
did that come from?
A. From Marshall, Jr.
Q. On April 16, 1942, there is a deposit of $100.00: Where
did that come from ?
A. I think that was cash money.
Q. Where did it come from?
A. From Marshall, Jr. or Marshall, Sr., or some of the
boarders.
Q. On May 12, 1942, there is a deposit of $25.00: \i\There did
that come from?
A. I don't know whether a check or cash; some of the boarders.
Mr. Taylor: I am making the same objection to this line of
testimony ~s I have heretofore. The Court has said he was not
interested in any transactions behind Cotobcr, 1941.
The Court: I did not mean to cut off the first day of October.
Up to the time I made my remarks on his mentality being impaired.
What was germane ,,vas what happened on down.
page 722 ~ Mr. Robertson: You never said you were not interested in these other matters?
The Court : That was as to his mental condition.
Mr. Robertson :
Q. I ask you if any part of these deposits came from Mr.
Hayden?
A. Marshall, Jr., may have gotten some of that money from
Mr. Hayden.
Q. How had he gotten that?
A. Marshall transacted business with Mr. Hayden.
Q. What did Mr. Hayden pay him for, gifts or services?
Mr. Taylor: I make the same objection as heretofore about
Marshall Cook; Jr.'s dealings; they have nothing to do with the
issue here.
The Court: The objection is overruled.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
Mr. Robertson:
Q. What was Marshall doing to get money from Mr. Hayden?
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A. He may have borrowed some from Mr. Hayden. He was a
very good friend of Marshall, Jr.
Q. Do you know if any part of any of these deposits came
from Mr. Hayden?
page 723 ~ A. I don't know; I will get it and see.
Q. Do you deny that any part of these deposits came
from Mr. Hayden?
A. I do not deny it. I will produce it if any way to find out.
Q. The checks to which I now call your attention are appended
to the bank's statement, marked defendants' exhibit No. W, as a
part of that exhibit:
I hand you check, dated May 10, 1941, payable to Marshall Cook,
Jr., for $25.00, and ask you what was that for?
A. For himself·; his own money that he had given me.
Q. I hand you check, dated August 5, 1941, payable to Mathews
Motor Company, for $400.00, and ask you what was that for?
A. For the 1941 car.
Q. Whose car?
A. Mine.
Q. Where did that money come from?
A. From Marshall, Jr.
Q. Is that a gift to you from him?
A. He gave me the money.
Q. Is this $400.00 a gift tp you from him?
A. He gave me the money.
Q. Is this a gift to you from Marshall, Jr.?
A. He was my son and gave me the money.
Q. You state that this check for $400.00 was in payment for
your own automobile?
A. Yes, sir.
Q. Where did you get the $400.00 to pay that check?
·
page 724 ~ A. From Marshall, Jr.
Q. As a gift?
A. I suppose it was.
Q. Did any of that come from Mr. Hayden?
A. That is what I do not know.
Q. Was that a gift to you from Mr. Hayden?
A. No, sir.
Q. I hand you a check, dated August 6, 1941, payable to cash,
for $20.00, and ask you what that was for?
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Just cash; I don't know what it was.
Q. Do you know where it came from?
A. From some of the money I put in the bank.
Q. I hand you a check, dated August 10, 1942, payable to Boyd
Cook, for $15.00, and ask you what was that for?
A. That is the brother of Marshall. Marshall had given me a
lot of that money.
Q. Did Mr. Hayden give you any of that money?
A. I would not say I had not cashed a check. I have cashed a
check for Mr. Hayden, as much as .$100.00, in the evening before
he would go away.
Q. Did Boyd Cook get any money from Mr. Hayden?
A. No, sir.
Q. He did not do any work for Mr. Hayden?
A. He did not do any work on the place, only for the negro
man.
Q. Did Boyd Cook ever do any work for Mr. Hayden?
A. Probably some little errands.
Q. Did he ever give him any money that you know of?
A. Not that I know of.
Q. Did he ever loan him any money?
A. No, sir.
page 725 ~ Q. Did Boyd ever receive any money from Mr.
Hayden for work?
A. Possibly little work. I don't know of any big job he did
for Mrs. Hayden.
Q. I hand you a check, dated August 22, 1942, payable to Boyd
Cook, for $145.00, and ask you what that is for?
A. That is for a car.
Q. What kind of car?
A. Ford, model A.
Q. How old is he?
A. 16.
Q. Where did that money come from?
A. From his brother, Marshall.
Q. Is there any car registered in the name of Boyd?
A. No, sir.
Q. In whose name is it registered?
A. In mine.
Q. Why?
A.
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A. It is registered in my name.
Q. That is one of the four cars that Mrs. Elliott has testified
about?
A. No, sir.
Q. Where did it come from?
A. From a parking lot in town.
Q. So, in the period we are talking about there have been five
automobiles purchased by the Cook family ?
A. Yes, sir.
Q. Is this car still there?
A. Yes, sir.
Q. How many automobiles does the Cook family own at this
time?
page 726 ~ A. · This 1930, and this model A, and this 1941.
Q. How many automobiles altogether does the Cook
family own at this time, yourself and Mr. Cook and the two boys?
A. 1930 Chevrolet; 1929 Model A, Ford; 1941 Chevrolet, and
1942 Chevrolet.
Q. How many automobiles do all four members of the Cook
family own?
A. Four.
Q. I hand you a check, dated October 26, 1942, payable to Boyd
Cook, and ask you what that was for?
A. Just cash money.
Q. I hand you a check, dated November 7, 1942, for $2.00
payable to Boyd Cook, and ask you what that was for?
A. Just cash.
Q. I hand you a check for $25.00, payable to Staunton Furniture Company, dated November 15, 1942, and ask you what that
was for?
A. On my conditional sales contract that I told you about yesterday.
Q. I hand you a check, dated November 23, 1942, payable to
Mrs. Mary W. Bird, for $5.00, and ask you what that was for?
A. I gave it to my mother.
Q. I hand you a check, dated December 6, 1941, payable to
Marshall Cook, Jr., for $150.00, and ask you what that was for?
A. His own money that I gave _him to pay on his car; that I put
away for him.
page 727 ~ Q. I hand you a check, dated December 11, 1942,
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payable to H. H. Saunders, for $30.00, and ask you what
that was for ?
A. His expenses in coming here.
Q. On December 16, 1942, there was a balance left m that
account of how much?
A. $134.00.
The Court:
Q. Does that check cover the expenses of Mr. Saunde.rs when
he was here on December 18th ?
A. This was the first time he come, when he did not need to
come.
Mr. Robertson:
Q. I hand you another statement of the National Valley Bank
of Staunton, in the name of Mrs. Marshall Cook, Augusta Springs,
Virginia, covering the period of January 7, 1943, to January 19,
1943, which I have marked defendants' exhibit No. X, and ask you
if that is a statement of your account?
A. Yes, sir.
Mr. Taylor: I object to that as it is the same account that he has
been referring to and is not a distinct and separate account. Mrs.
Cook had gotten a statement, but they had only one ledger sheet at
the bank.
page 728 ~Mr. Robertson:
Q. The statement of your account, which has been
introduced as defendants' exhibit No. VV, showing a balance of
$134.00, I believe is carried forward into the statement of your
account, which I now hand you and is marked defendants' exhibit
No. X, covering the period of January 7, 1943, to January 19,
1943 : Is that correct?
A. Yes, sir.
Q. That statement, which closes with January 19, 1943, shows a
balance of how much?
A. $2.75.
Q. I hand •you a check, dated January 5, 1942, payable to the
order of Miss E. S. Bumgardner, for $95.25, and ask you what that
was for?
A. I gave that to Miss Bumgardner.
Q. In payment of her services in reporting and writing up this
hearing up to that time?
A. Yes, sir.
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Q. That check should have been dated January 5, 1943?
A. Yes, sir.
·
Q. I hand you another check, dated January 13, 1943, to the
order of Mr. H. H. Saunders, for $36.00: What was that for?
A. I sent that to him for the last time he came here, for his
expenses, not knowing how long he had to stay.
Q. Do these statements together, the final statement showing a
balance in that account of $2.75, complete the account with the
National Valley Bank, about which you testified yesterday?
A. You mean is that all I have there now ?
page 729 ~ Q. Yes.
A. Yes, sir.
Q. This is the account about which you testified yesterday?
A. Yes, sir.
Q. Do you recall testifying yesterday that you had just some
little account up at the N atio.nal Valley Bank?
A. I remember saying there was nothing up there that amounted
to anything now.
Q. Do you remember testifying that you had carried a small
account and only about $2.75 still left in it?
A. Yes, sir, $2.75 left in it.
Q. Didn't you testify that that account had never really
amounted to anything?
A. I did not mean to say it never amounted to anything. It was
the first one I ever had in my life.
Q. Didn't you testify, in effect, that the whole account was so
small, it did not amount to anything??
A. I did not mean it had never been worth anything.
Q. When you testified regarding this account in the National
Valley Bank, you had no purpose in concealing these deposits and
withdrawals from the Court?
A. Do you mean I did not mean to bring it down and explain it?
Q. As you testified as you did yesterday, regarding this account
at the National Valley Bank, were you trying to conceal any of
these deposits and withdrawals from the Court?
A. No, sir.
page 730 ~ We are going to ask for the original deposit slips on
these accounts in the National Valley Bank and the
Staunton National Bank.
Mr. Taylor: We will get them.
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RE-REDIRECT EXAMINATION

By Mr. Taylor:
Q. Have you or not brought into Court everything that was
asked for all the way through?
A. I have tried to.
Q. Have you brought everything that was available to you?
A. Yes, sir.
Q. Have you tried to conceal any evidence or any papers or
anything else from the Court ?
A. I have tried to produce everything.
Q. Did you do this voluntarily·?
Mr. Robertson: The question is objected to; it' is asking for a
sel £-serving declaration.
Mr. Taylor:
Q. Did you or not ask the different banks to prepare these
statements for you, so you could present them to the Court?
A. I certainly did.
Q. You have a son by the ~ame of Marshall Cook,
Jr.?
page731~ A. · Yes, sir.
.
Q. Where is that son at the present time?
A. Newport News.
Q. What is he doing there?
A. He is a sheet metal worker, I believe, or welder, I believe.
Q. Do you know his approximate salary?
A. $65.00 to $90.00 per week.
Q. How long has he been working at Newport News?
A. He went in March, 1942.
Q. He has been there since?
A. Yes, sir.
Q. Does he or not have with him at Newport News the automobile that he purchased from the Mathews Motor Co. ?
A. He does.
Q. That automobile he has with him is the same automobile
that Mrs. Elliott has introduced the record of?
A. Yes, sir, the same car.
Q. That is one of the automobile that has been introduced in
evidence as being owned by the Cook family?
A. Yes, sir.
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Q. The automobile that is owned by Boyd Cook that you say
was paid for by Marshall Cook, Jr., by a check drawn on your
account at the National Valley Bank, defendants' exhibit No. W,
please describe that car to the Court? What model is it?
Q,. 1929.
Q. You mean that it was made in 1929?
A. 1929 or 1930 model A Ford.
page 732 ~ Q. That car, I believe, your son has at Augusta
Springs?
A. Yes, sir.
Q. The other car at Augusta Springs belongs to your husband?
A. Yes, sir, 1930 Chevrolet.
Q. One car is 13 years old and the other 12?
A. Yes, sir.
Q. And the other car described by Mrs. Elliott is your car,
which you bought in 1941?
A. Yes, sir.
Q. Are these all the cars you have at Augusta Springs?
A. Yes, sir.
Q. The two old cars and your car?
A. Yes, sir.
Q. Where did you son, Marshall W. Cook, Jr., work before
he went to Newport News in March, 1942?
A. He started to work at Stillwater Mills, extra work on Friday
evening and Saturday, 1939, and in summer too, when he was going
to school ; he cleaned up.
Q. When did he start to work regularly at Stillwater Mills?
A. The summer of 1940; he was just a handy man.
.
Q. Where did he go to work when he left the Stillwater Mills?
A. Wayne Manufacturing Company, Waynesboro.
Q. How long did he work regularly at the Wayne Manufacturing Company?
A. From September, 1941-he missed only one night's workfrom September, 1941, to March, 1942, until he went to
page 733 ~Newport News.
Q. Do you know the approximate weekly wages he
made at Wayne Manufacturing Company?
A; He worked most every night; he made sometimes as much
as $30.00 to $35.00 a week, the weeks hi .worked every night.
Q. Tell the Court whether your son, Marshall W. Cook, Jr.,
ever gave you money?
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A.
Q.
A.
Q.

Yes, sir.

Did he give you considerable money?
Yes, sir, ever since he went to work.
Did you or not bank his money and attend to his money
for him?
A. I bank it for ·him, so if he wants any he could have it, and I
will give it to him if he wants me to.
Q. I will ask you whether or not your son has been sending
you any money since he has been at Newport News?
A. Yes, sir, he has sent me a considerable lot of money.
Q. Your Honor, I have some bonds here, which I want to introduce if opposing ·counsel will agree to allow me to give the.number
of the bonds and when issued, etc., as, for obvious reasons, I do not
want to introduce the bonds themselves as exhibits.
Mr. Robertson: That is all right.
Mr. Taylor:
Q. I will ask you whether or not your son, Marshall, has sent
you any U. S. Government bonds, since he has been at Newport
News?
page 734 ~ A. Three.
Q. In what amount?
A. $100.00 each.
Q. I hand you a bond, in the amount of $100.00, dated September 1, 1942, with the stamp on it of the Newport News Ship Building and Dry Dock Company of Newport News, Va., and payable
to the order of Marshall Cook, Jr., or Lenore Cook, and ask you if
Marshall Cook, Jr., sent you that bond?
A. He did.
Q. I hand you a bond, dated October 1, 1942, in the amount of
$100.00, with the stamp on it of the Newport News Ship Building
and Dry Dock Company of Newport News, Va., payable to the
order of Marshall Cook, Jr., or Lenore Cook, and ask you whether
or not Marshall Cook, Jr., sent you that bond?
A. He did.
Q. I hand you a bond, dated November 1, 1942, in the amount
of $100.00, with the stamp on it of the Newport News Ship Building and Dry Dock Company of Newport News, Va., payable to the
order of Marshall Cook, Jr., or Mrs. Lenore Cook, and ask you
whether or not Marshall Cook, Jr., sent you that bond?
A. He did.
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Q. I ask you whether or not your son gave you any money or
a bond Christmas ? Did he come home for Christmas?
A. Yes, sir.
Q. Did he or not give you any cash money, or what did he
give you for a Christmas present?
A. $100.00 in money.
page 735 ~ Q. And you testified that he is making anywhere from
$65.00 to $95.00 a week?
A. Yes, sir.
Q. While your son was working at the Wayne Manufacturing
company and the Woolen Mills at Augusta Springs, did he give you
money to keep for him and also to use for yourself?
A. Yes, sir, for myself and for him since 1940.
Q. Your husband has been employed at the Lehigh Portland
Cement Company for a number of years?
A. Yes, sir.
Q. Tell the Court whether or not he has handled the finances
_of the house, or whether he has turned his wages over to you, or a
large part of his wages?
A. He has turned over to me more than half of it.
Q. Do you have a statement of the wages of Marshall Cook, Sr.,
in the years 1941 and 1942?
A. I do not have for 1941 but we could get it.
Q. Will you get a statement of the entire wages paid by the
Lehigh Portland Cement Company to your husband, for the years
1941 and 1942 and deliver it here to the Court?
A. Yes, sir, I will.
RE-RECROSS EXAMINATION
By Mr. Robertson :
Q. Did you put the $100.00 your boy gave you at Christmas
in the bank?
A. No, sir.
Q. You did not put that in the bank?
page 736 ~ A. I have not yet. I have a $50.00 bill, and he
brought me thirty silver dollars.
Q. You have no bank record of that gift?
A. He brought it in cash.
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Q. Have you testified in this case about every account you have
ever carried in any bank anywhere?
A. I have brought you everything I have ever had.
Witness leaves the stand.
Mr. Taylor: There are some of the papers of Mr. Hayden's that
Mrs. Cook found at Augusta Springs that I wish to introduce and
some that opposing counsel wish introduced.· These have not yet
been formally put in the record. I will now introduce them; marked
as follows:
Defendants' exhibit No. J, Brief filed for Mr. Hayden, in the
Supreme Court of Appeals of W. Va.
Defendant's exhibit No. K: Tax receipt of J. R. Hayden,1941,
Seminole County, Florida.
Defendants' exhibit No. L-1: Envelope containing financial state.. ment and receipted bills of James E. Scott, on Washington Apartment.
Defendants' exhibit No. L-2 : Envelope, containing letter to
James R. Hayden from Louise Hayden.
Defendants' exhibit No. L-3: Envelope, containing letter to
James R. Hayden from Katherine Hayden.
Defendants' exhibits Nos. M-1 to M-10, inclusive, blue prints and
maps of J. R. Hayden's properties.
page 737 ~ Mr. Taylor: Defendants rest their case, with the exception of the additional testimony to be introduced concerning Mrs. Cook's character and the introductions of the additional papers she has been asked to bring to Court by her own counsel and opposing counsel.
The Court: On the question of the introduction of the testimony
as to Mrs. Cook's character, which we have discussed in chambers,
I will give each side until the 15th of February, 1943, to send me
your authorities. We will resume the hearing of this case on March
8th, at which time the defendants will close their case. On the 9th
and 10th the plaintiff will present his rebuttal testimony.
"February 16, 1944, FLORIDUS S. CROSBY, Judge."
page 738~

IN THE CIRCUIT COURT OF
AUGUSTA COUNTY, VIRGINIA
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V.

MARSHALL W. and LENORE M. COOK
June 7, 8, 9, 10, 1943
Present:
Judge Floridus S. Crosby, hearing the case oratinus;
A. G. Robertson and Peyton Cochran, Counsel for Plaintiff;
Charles Curry and Forest T. Taylor, 'counsel for Defendants.
Monday, June 7, 1943, Court convened at 10 :00 A. M.
Witnesses were sworn and separated.
EVIDENCE TAKEN FOR DEFENDANTS
The Court: I will limit the character witness to five for each
side, and I request the attorneys to ask the questions within the
limits the law prescribes.
Mr. Robertson: Your Honor, I would like to know whether you
are going to allow the witnesses to testify whether they would
personally believe the defendants on oath?
The Court: The proper way to examine character witnesses is as
follows:
page 739 ~ Q. Do you know the defendant?
Q. How long have you known the defendant?
Q. Do you know the defendant's general reputation for truth
and veracity in the community in which he lives?
Q. Is that reputation good or bad?
Q. Judging by that reputation, as you know it, would you believe the defendant on oath in a matter .in which he is interested?
Mr. Robertson: The plaintiff objects and excepts to the question: ''Would you yourself, based upon your knowledge of the
defendant's reputation, believe him on oath," or any question of
like import, upon the ground that the question permits the character witness to express his personal, particular and individual opinion
of the person about whom he is testifying, rather than limiting his
testimony to the general reputation of such person. To avoid
interruption and delay, counsel for complainant will not interpose a
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separate objection and exception to all questions such as those indicated, but counsel does not thereby waive any such objection and
exception but would like the record to show that they specifically
make and rely upon every such objection and exception to every
such question addressed to each and every witness for the defendants in the case.
Mr. Curry: The questions that your Honor suggested there
are proper and have been asked and answered n0t only in this
Court but in other Courts. Mr. Robertson is relying
page 740 }on the Federal practice and that is vastly different.
The Court: Mr. Robertson is relying on the practice
in some of the Courts in Richmond, Virginia. I may say the Court
follows this practice because it has been done in this Court for 75
years.
Mr. Robertson: The practice in the Court of Richmond upon
which I rely are the State Court and not the Federal Courts. The
Courts to which I refer are the Law and Equity Courts of the City
of Richmond, Part I and Part II; the Cricuit Court of the City of
Richmond; the Hustings Courts of the City of Richmond, Part I
and Part II; the Circuit Courts of Henrico County, Hanover
County and Chesterfield County.
Clarence H. Cleveland, a witness of lawful age, called on behalf
of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. Craigsville.
Q. What is your occupation?
A. I am a druggist.
Q. How long have you been a druggist at Craigsville?
A. 16 years the coming August.
Q. Do you know Mrs. Marshall W. Cook· and Marshall W.
Cook?
A. Yes, sir.
page 741 ~ Q. How long have you .known these two people?
A. Practically ever since I have been there.
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Q. Do you know their general reputation for truth and veracity
in the neighborhood in which they reside?
A. Yes, sir, I do.
Q. Is that reputation good or bad?
A. It is good.
Q. Judging from that general reputation, as you know it, would
you believe them on oath in a matter in which they are interested?
A. I would.
Q. Do you know the general reputation of Mr. Marshall Cook
and Mrs. Marshall Cook for honesty?
A. Yes, sir.
Q. Is that reputation good or bad?
A. It is good.
Q. Do you know Mr. James R. Haden?
A. Yes, sir.
Q. How long have you known him?
A. I don't know exactly. I have known him quite a while; seen
him over a period of years from time to time.
Q. Do you recall whether or not you had an opportunity to see
Mr. Hayden during the winter of January and February, 1942?
A. I ran across him in the barber shop frequently; he would
come to the shop next door to· the drug store to get a hair cut and
shave and I would see him in there.·
Q. During that period, January and February, 1942?
page 742 ~ A. I do not remember exactly. I saw him after he
had the attack of flu, because I filled some prescriptions
for him; it was after his attack.
Q. Did he appear to be in normal health or mentally unsound .
and physically disabled ?
A. I could not see any difference in his actions.
Q. Did you see any difference in his conversation?
A. No, sir, he appeared to me to be about the same.
Q. Did he appear to be able to transact his business?
Mr. Robertson: All of Mr. Taylor's questions have suggested
the answer he wishes to elicit from the witness; I object to his
leading the witness and from now on I will make specific objections
to leading questions.
The Court : I think the questions are suggestive.
Mr. Taylor: I thought we were only interested in the winter of
1941 and 1942.
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Mr. Curry: Counsel for defendants except to your Honor's
ruling on that question.
Mr. Taylor: What questions do you think should be reformed?
The Court : ,I think all of them are leading.
page 743 ~ Mr. Robertson. I make no objection to the, prior
questions.
Mr. Taylor:
Q. Did he appear to .be totally disabled physically, or did he
appear to be disabled mentally?
A. He came in in a normal way, the way I had seen him on
previous occasions over a period of years. As far as transacting
business, I don't kn.ow about that. He acted as normally as previously; talked the same and acted the same. He walked in the
shop without assistance and got in the chair for the barber to shave
him and cut his hair, and I noticed him conversing with the barber.
Q. Just tell th~ Court how Mr. Hayden appeared to you, men-'
tally and physically?
.
A. I answered that. I will say the same thing. He came into
the barber shop without assistance and got in the chair for a hair
cut and shave and he conversed with the barber in the way I had
been seeing him previously to that over a period of years, which I
had seen him do, and seemed to be in the same condition as I had
seen him over a period of time before this. I could not see any
great difference in him at all. probably not as strong in getting
about, but his actions appeared to be the same to me.
page 744~

CROSS EXAMINATION

By Mr. Robertson:
Q. You have heard the reputation of Mrs. Cook for truth and
veracity question quite a bit?
A. No, sir, never heard it discussed. I did not know exactly.
what I was coming clown here for.
Q. You have never heard her reputation for truth and veracity
questioned in the neighborhood?
A. I have not discussed it with any one.
Q. Have you ever heard Mrs. Cook's reputation for truth and
veracity questioned?
A. I have not.
Q. Never in the neighborhood where you live?
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A.

I never heard it discussed.
Q. Have you ever heard this case discussed in the neighborhood
in which you live?
A. I have heard some talk about it, about the case going on.
Q. Have you ever heard her reputation for honesty discµssed?
A. No, sir.
Q. Have you heard her reputation for honesty discussed in the
neighborhood in which she lives?
A. No, sir.
·Q. Have you ever heard that Mrs. Cook had the reputation of
being a gossip in the neighborhood in which she lives?
·
A. No, sir.
Q. Have you read the testimony in this case?
page 745 ~ A. No, sir.
Q. Have you heard the testimony in this case?
A. A very little, one afternoon, about 15 minutes; and I could
not tell you what it was about.
Mr. Curry: That is the best evidence; the people who have the
most truthful reputations are never talked about, never discussed.
I think your Honor is familiar with that rule.
The Court: Yes, I understand that Mr. Curry.
I do not think that counsel should ask about the reputation of
the defendants since the suit was pending. The rule is up until the
time that the suit was brought ; that is the rule.
Witness leaves the stand.
Mrs. T. W. Hankins, another witness of lawful age, called on
behalf of the defendants, after being duly sworn, testified as
follows:
DIRECT EXAMINATION

By Mr. Taylor:
You are the wife of Dr. T. W. Hankins?
Yes, sir.
Where do you live?
Fordwick.
Q. How long have you lived at Fordwick?
page 746~ A. 28 years.
Q. Do you know Mrs. -Marsh~B ·Cook?

Q.
A ..
Q.
A.
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Yes, sir.
How long have you known her?
A. I imagine about 15 years. Maybe a little longer, practically
ever since she has been in that community.
Q. Do you know her general reputation in that community for
truth and veracity?
A. Yes, sir.
Q. Is that reputation good or bad?
A. It is good.
Q. Judging from her general reputation, as you know it, would
you or not believe her on oath in a matter in which she is interested?
A. Yes, sir, I would believe her.
Q. Do you know her reputation in that community for honesty?
A. Yes, sir.
Q. Is that reputation good or bad?
A. It is good.
Q. Do you know her reputation as a gossip in that community?
A. No, sir, I don't know of any reputation as a gossip.
Q. You never heard of her having a reputation as being a
gossip?
A. No, sir.
Q. Did you ever hear of her making slanderous remarks about
school teachers or people who boarded in her home?
A. No, sir.
A.

Q.

page 747~

CROSS EXAMINATION

By Mr. Robertson :
Q. Before this suit was brought had you ever heard Mr. and
Mrs. Cook's reputation discussed?
A. No, I do not believe I ever have.
Q. Have you heard their reputation for truth and veracity discussed?
A. I alwavs understood they was honest and reliable.
Q. Had y~u ever heard the ·matter discussed as to whether they
were or not ?
A. I don't think I ever did.
Q. You never heard it discussed when some people said it was
good nad some said it was not?
A. I always understood it was good.
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Q. I believe Mrs. Cook is a member of the same church circle
that you are?
A. Yes, sir.
Q. Has your knowledge of her been confined to that?
A. More than any other way.
Q. She has been in that circle for a number of years?
A. Yes, sir.
Q. That is in the Craigsville Presbyterian Church?
A. Yes, sir.
Q. Is there a Presbyterian Church at Augusta Springs?
A. Yes, sir.
Q. She is in the circle at Fordwick rather than in the circle at
Augusta Springs?
A. We switch our members by the plan of our church
page 748 ~circles, so that the members are in different circles; their
· names are switched around year by year, and in that way
she was in our circle at different times.
Q. Before this suit started did you ever hear any discussion as
to whether the Cooks were fair and honest in their treatment of
Mr. Hayden?
A. I do not remember any discussion.
Q. Before the suit started did you ever hear it discussed as to
whether she was a gossip in the neighborhood?
A. I never heard any talk about it one way or the other.
Q: Before the suit started did you hear any discussion as to
whether or not she started slanderous remarks about the young
women in her home?
A. I never heard anv discussion.
Q. Is your· knowledge confined largely to what you learned in
the circles that you were members of?
A. I have known her a number of years before she was in our
circle.
Q. Have you heard any of the testimony in this case?
A. No, sir.
Witness leaves the stand.
Mrs. Will Robertson, another witness of lawful age, called on
behaJf of the defendants, after being duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Taylor:

Q. Where do you live?
A. Craigsville.
Q. How long have you lived in <::;raigsville?
A. 39 years.
Q. What is your husband's business?
A. He runs a store; he is a merchant.
Q. Do you know Mr. and Mrs. Marshall Cook?
' A. Very well.
Q. How long have you known them?
A. I have known Mrs. Cook personally for 15 years.
Q. -Have you known Mr. Cook's reputation about the same
length of time?
A. Yes, sir. I have known them longer than that, but we have
been personal friends for 15 years.
Q. Do you know Mr. and Mrs. Cook's general reputation in the
vicinity in which they live for truth and veracity?
A. Mrs. Cook and Mr. Cook's reputation is 'of the very best.
Q. Judging from that general reputation, as you know it,
would you believe them on oath in a matter in which they were
interested?
A. Yes, sir.
Q. Do you know Mr. and Mrs. Cook's reputation for honesty
in that community?
A. Yes, sir, they are perfectly honest.
Q. Do you know whether or not Mrs. Cook bears the reputation
of a gossip, or whether she has the reputation of making slanderous
remarks about the people who board in her home?
pa.ge 750 ~ A. She does not; she takes up for them at all times.
Q. You know nothing about the merits of this case?
A. I do not.
page 749 ~

·cROSS EXAMINATION
By Mr. Robertson:
Q. Are Mr. and Mrs. Cook customers of your husband's store?
A. Not large customers; buy some things there sometimes. We
live in Craigsville and they live at Augusta Springs.
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Q. Before the commencement of this suit, had you ever heard
Mrs. Cook's reputation for truthfulness discussed?
A. No, sir.
Q. You never heard some people say it was good and some
not good?
A. No, sir.
Q. Have you ever heard Mrs. Cook's reputation for honesty
and fair dealing with Mr. Hayden discussed?
A. Only that people said she was so good to him.
Q. Did you hear other people say she was not so good?
A. No, sir.
Q. And you never heard it discussed that they were making a
good thing out of Mr. Hayden?
A. No, sir.
Q. You never heard her reputation as a gossip discussed?
A. No, indeed, she does. not gossip. \Ve are personal friends
and I know she does not gossip.
Q. She never gossiped with you?
page 751 ~ A. No, sir, the teachers who boarded with her were
personal friends of my daughter, and I know she did
not gossip.
Q. Do you know whether or not she spread clanderous remarks
about the young girls who boarded in her home?
A. No, sir.
By Mr. Taylor: If Mr. Robertson is going to pursue this line of
examination, I think he should lay the foundation, disclose to whom
these remarks were made.
Mr. Robertson: I could do it but I would violate the rule. I
understood the Court ruled I could not name any names; and if I
attempted to name a name I would be rebuked by the Court.
The Court: The examination is proper the way it has been conducted. Mr. Robertson was the first man-he asked this question
first about gossiping; then you picked it up, and so you both lugged
it in here.
Mr. Taylor: He had already inserted it in the case. · If he is
laying a foundation to inpeach the witness.
The Court: He cannot lay a foundation to impeach in the cross
examination of a character witness.
page 752 ~ Mr. Taylor: Defendants, by counsel, except to the
Court's ruling.
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Mr. Robertson :
Q. Have you read the testimony in this case?
A. I have not.
Q. Have you heard the testimony in this case?
A. No, sir.
REDIRECT EXAMINATION
By MD Taylor:
Q. You ha Ye no interest in this case?
A. No interest, except Mrs. Cook is my personal friend.
Q. You are not related to the Cooks?
A. No, sir.
Witness leaves the stand.
Mrs. James O'Neal, anothei· witness of lawful age, called on
behalf of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. What is your husband's occupation?
A. Manager of the Craigsville plant, the Stillwater Worsted
Mills.
Q. Where do you live?
A. I live now in Craigsville.
Q. How long have you been living in Craigsville?
A. 6 years this coming August.
Q.
Where
did you live prior to moving into the town of
753~
Craigsville ?
A. At Augusta Springs.
Q. Near the Pendleton Place?
A. Yes, sir.
Q·. How long did you live at Augusta Springs?
A. 7 years.
Q. You have been living in that vicinity for 13 years?
A. Yes, sir.
Q. Do you know Mr. and Mrs. Marshall Cook?
A. Yes, sir.
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Q. How long have you known Mr. and Mrs. Cook?
A. Ever since I have been in Augusta Springs, between 12 and
13 years.
Q. Do you know their general reputation in this community
for truth and veracity?
A. Yes, sir.
Q. Is it good or bad?
A. It is good.
Q. Judging by that general reputation, would you believe them
on oath in a matter in which they are interested?
A. Yes, sir, I would.
Q. Do you know their general reputation in that community
. for honesty ?
A. Yes, sir.
Q. And fair dealing?
A. Yes, sir.
Q. Is that good or bad?
page 754 ~ A. It is good.
.
Q. Do you know Mrs. Cook'·s reputation regarding
gossiping? Is she held as a gossip in that community or is she not?
A. Not to my knowledge.
Q. You never heard her reputation questioned?
A. Never.
Q. Did you ever hear of her making slanderous remarks about
school teachers or people who boarded in her home?
A. No, sir, only very good.
Q. You mean she talked favorably about the people who
boarded in her home?
A. I told her .I thought she was too good to her teachers; take
them back and forth to Staunton and take them to school, and gave
them things they wanted to eat, and I made the remark she was too
good to them.
Mr. Robertson:. I object to an argument of the case by· the
witness.
Mr. Taylor: That is quite all right.

CROSS EXAMINATION
By Mr. ~obertson :
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Q. I understand that prior to this suit you never heard any discussion of Mrs. Cook's reputation for truth and veracity?
A. Nothing but good.
Q. You have heard it discussed?
page 755 ~ A. As good.
Q. How did it come up for·discussion if it was always
good?
A. She would call on me very often and say: "I will have to
go home and get my teachers." "Would you like to go to town, I
am taking so and so to town ?" That is about all.
Q. Your knowledge is based on things she told you about how
good she was?
A. I would not ·say that. When I first came I was not able to
drive a car and every time she would go to Staunton, she would
offer to take me along.
Q. Did you ever hear a discussion, where some people would
say her reputation for truth was good and some people say it was
not so good?
A. I have not discussed it with any one.
Q. Did you ever hear it discussed in your presence?
A. No, sir.
Q. You never heard of it being discussed?
A. No, sir.
Q. Does that same thing ref er to her reputation for fair dealing
with Mr. Hayden?
A. Yes, sir.
Q. You never heard it discussed about her making slanderous
remarks about the people who boarded with her?
A. No, sir.
Q. Have you read or heard the testimony in this case?
A. No, sir.
page 756~

REDIRECT EXAMINATION

By Mr. Taylor:
Q. You are not related to the Cooks?
A. No, sir.
RECROSS EXAMINATION
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By Mr. Robertson :
Q. Mrs. Cook was one of your best friends?
A. She was the first person who came to see me when I came
to Virginia. She was a good friend and has always been a good
friend.
RE-REDIRECT EXAMINATION
By Mr. Taylor:
Q. You have no interest in this case whatsoever?
A. No, sir, I do not have.
Witness leaves the stand.
Harry Parker, another wi.tness of lawful age, called on behalf of
the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. Fordwick.
Q. 'What is your business?
A. Mercantile business.
Q. How long have you lived in Fordwick?
A. 35 to 38 years.
page 757 ~ Q. Have you been in the mercantile business the
whole time?
A. Yes, sir, running the commissary for the Portland Cement
Company, and then I took it over myself in 1939.
Q. Do you know Marshall W. Cook and Mrs. Cook?
A. Yes, sir.
Q. How long have you known them?
A. I have known Mr. Cook about 20 years, maybe less, I cannot
say exactly.
Q. And Mrs. Cook?
A. For 10 or 15 years.
Q. Do you know their general reputation for truth and veracity
in that vicinity?
A. Yes, sir, it is good.
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Judging from that reputation, as you know it, would you
believe them on oath in a matter in which they were interested?
A. Yes, sir.
Q. Do you know their general reputation for honesty and fair
dealing in that community?
A. Yes, sir, they dealt with me for 5 or 6 years at Augusta
Springs and I had no trouble.
Q. What is their general reputation for honesty and fair dealing?
A. It is good.
Q. Do you know whether or not Mrs. Cook has the reputation
for being a gossip in that community?
A. No, sir, I never come in contact with Mrs. Cook very
much; come to the store and pay her bills and something
page 758 ~like that.
Q. I am speaking of her general reputation?
A. I never heard anything to the contrary.
Q. Did you ever hear she made slanderous remarks about the
school teachers or any one .who boarded in, her home?
A. No, sir, I never have. She lived at Augusta Springs and
I lived at Fordwick and I ,vould not have much of a chance to hear
those things, even if it was so, I would not have any way of judging
that.
Q. Did you run a store at Augusta Springs?
A. I did, from 1932 to 1935. My two boys are still there. I put
them up there; times pretty tight and I put them in there to give
them some occupation.
Q. Your son is running the store?
A. Yes, sir.
Q. Where did he Ii ve?
A. Part of the time at home and then went to Mrs. Cook's
and boarded some time.
Q. You have never heard Mrs. Cook's reputation questioned
about anything?
A. No, sir.

Q.

CROSS EXAMINATION
By Mr. Robertson:
Q. Have you read the testimony in this case?
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A. No, sir.
Q. Have you heard it?
A. No, sir, never following it at all.
Witness leaves the stand.
page 759 ~ Mr. Taylor: Will we be allowed to introduce any more
character witnesses?
The Court : Even in a criminal case the number of character
witness is usually limited to five; I will have to adhere to the rule
that I stated.
Mr. Taylor: I would like for the record to show that we have
summoned the following chara~ter witnesses?
The Court : That is all right.
Mr. Taylor: At this point we desired to call additional character
witnesses, the names of which are as follows, to testify to the
character, so far as truth and veracity and fair dealing are concerned, in relation to both Mr. and Mrs. Cook, and the reputation
of Mrs. Cook, so far as her having or not having the reputation of
being a gossip, or a person in the habit of making slanderous
remarks, detrimental to the character of school teachers and boarders in her home at Augusta Springs:
Charles Black, Craigsville, Va. :
Mr. W. S. Johnson, President of the Craigsville Bank, and
C. & 0. R. R. Agent;
Mrs. Emma Gregory, Craigsville, Va. :
Miss Virginia Hamilton, Augusta Springs:
George Moran, Augusta Springs, Va. :
Virgil Kincaid, Augusta Springs, Va. :
page 760~ Sherraid Coles, Augusta Springs, Va.:
George Glass, Augusta Springs, Va. :
Mr. John Downey, Augusta Springs, Va.:
Jim Jackson, Augusta Springs, Va. :
Mrs. T. J. Trainum, Augusta Springs, Va.
Jim Jackson, another witness of lawful age, called on behalf of
the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Curry:
Q. What is your name?
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A.

James L. Jackson.

Q. Where do you live?
A.

Augusta Springs.
Q. How long have you lived there?
A: All my life.
Q. What is your occupation?
A. I work for the Stillwater Worsted Mills.
Q. How long have you been working there?
A. 4 years, off and on.
Q. Were you acquainted with James R. Hayden?
A. Yes, sir.
Q. How long have you known him?
A. I guess I have known him for around 40 years; ever since
I was a boy.
Q. Did you ever work for him?
A. Yes, sir, worked for him 5 years regularly.
_ Q. What did you do?
page 761 ~ A. Helped at the saw mill, sawed timber off the place,
and I worked on the dam and help put up hay and stuff;
that was the last work I did; opened up creeks and things like that;
first one thing and another.
Q. Did you have business transactions with him?
A Yes, sir.
Q. What business transactions were they?
A Settling up with him; wanting to get wood or anything, he
would tell me : "You will have to go and see Mr. Cook ; he will tell
you about gettirig wood; I turned them over to him."
The Court :
·
Q. What period of time did the 5 years cover that you worked
for him?'
A. I worked for him 5 years.
Q. What 5 years?
A. The first work I did was around 1928 and 1929.
Q. Were the 5 years, one following the other, or intermittent.
Work awhile and stop and then go back and work some more?
A. I worked regularly 5 years, when sawing timber and working on the dam, and after that worked for a while and go away
and then go back.
Mr. Curry:
Q. Was that first 5 years continuous?
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A.

Yes, sir.
When did that 5 years end?
A. The last work I did for him was helping to put up some
hay, soy bean hay.
page 762 ~ The Court:
Q. Did you understand that question?
A. Yes, sir.
Q. \,Vhen did that first 5 years end?
A. I worked regularly for him; I cannot say exactly when it
was. Me and John Gordon worked there together and John got
killed, and that broke up the regular working when John got killed.
Mr. Curry:
Q. Can you fix the time when the 5 years' work ended?
A. Ended· about 3 years ago.
Q. That would be 1940, 3 years back: What time of the year
was that, the end of the 5 years?
A. Around the fall of the year.
Q. Who employed you for the time you worked there, for the 5
years consecutively ?
A. Mr. ·Hayden.
Q. Who settled with ou?
A. Mr. Hayden.
Q. Did he keep account of your work or not?
A. Yes, sir.
Q. Who made up the account when you settled?
A. Mr. Cook and when I worked for John he always kept our
time and turned it in. John is dead; he got killed.
Q. Who paid you?
A. Mr. Hayden.
Q. How did he make up your account? By your account or his?
A. Paid by his account. If you had one penny more,
page 763 ~he would settle by his account.
Q. Did he seem to understand the business that you were doing?
A. Yes, sir.
Q. What was the chief work you did?
A. The saw mill and working on the dam; worked on the dam
a couple of years.
Q. How far is the dam from the house, about?
A. We built it up and come a rain and washed it out.
Q. How far is the dam from the big house?

Q.

1
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A.

It might be a mile; I would not way.
How many hands worked on it?
A. Sometimes me and John and Lawrence Law, would be three;
sometimes four, a day or two.
Q. Who superintended the work?
A. Mr. Hayden superintended it himself.
_
Q. What part of the time did he stay at the dam when you were
working there?
A. Stayed·_ all day long; only when he went home for dinner.
Q. Did he give any directions about the work?
A. Yes, sir.
Q. How did he entertain himself?
A. Take his levels, where he wanted it built to; get his levels
and show you right where he wanted it put to.
Q. He gave directions just how to handle the dirt?
A. Yes, sir, how to handle it and grade of the dam and all.
Q. Did he occupy his mind with anything else while there
waiting?
A. No, sir, just work on the dam.
page 764~ Q. Do you know whether he read any or not?
A. No, sir; he would set there and reading papers;
sit on the wall and read the papers.
Q. That was while you were working on the dam?
A. Yes, sir.
Q. Did he talk to you or any one else about what he read?
A. No, sir, he would not say what he read; he would read there
and if he seen I was not getting on right, he would say: "Boy, you
are not getting that exactly like I want it."
Q. He supervised everything that you did, as I understand it?
A. Yes, sir.
Q. When was the last work you did on the clay that he_ was
supervising?
A. I could not tell you exactly; I never kept an account of it.
Q. Do you know anything about a child that was supposed to
have drowned?
·
A. The Montgomery kid; I knew the family.
Q. Was any work clone on the dam after the child was killed?
A. I never worked any on it after we pumped it out looking
for the child.
Q. At the time you worked on the dam who kept the time?

Q.
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A. John Gordon kept the time and he would keep the time while
he was up there; he would know exactly what it was when we went
to figure it out.
Q. How did his figures correspond with the figures of the
hours?
page 765 ~ A. It come out all right. If we had one cent more, he
would say: "You just missed it one cent today."
Q. Did he understand about everything? ·
A. Yes, sir, I could not say anything was wrong with his mind.
Q. You saw him for many years?
A. Just the same the last work I did as when he boarded with
Mr. Ed. Patterson.
Q. How long ago was that?
A. 35 or 40 years ago when I first knew him. I was nothing
but a boy. He was a little cranky at the time, used bad language a
lot; always did; that was natural to him.
Q. After you stopped working on the dam, did you do any other
work for him?
A. Cut wood for a good while after that. I don't know· how
much I did cut.
Q. Who helped you to cut the wood?
A. John Gordon.
Q. Who paid you?
A. He did (Mr. Hayden).
Q. Who settled with you.
A. He did himself. John kept count and turned it in to Mr.
Hayden and we would go in on Saturdays; he always paid us every
Saturday.
Q. When was the last work you did on wood?
A. In 1942, in February or March, I would not say which.
We wanted to get some wood, me and Irvine, my son-inpage 766~law. And I said_: "We will have to go and see Mr. Cook,"
and Irvine went to see Mr. Cook and he told him to see
Mr. Hayden about cutting the wood; and he saw Mr. Hayden and
he said he had turned everything over to him ( Mr. Cook), and
Irvine went back and saw Mr. Cook, and he told him to go and get
the wood.
Q. Do you remember whether or not the cutting of the wood,
the last work you did for him, was in February?
Mr. Robertson: The question is objected to. Mt. Curry is fixing
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the time limit within 60 days, within two months, instead of having
the witness tell the Court.
The Court:
Q. · That was the last work you did?
A. Yes, sir.
Mr. Curry:
Q. Can you tell the Court whether it was in February or
March?
A. No, sir, I cannot say to be perfectly honest about it.
Q. After you saw Mr. Cook did you see him or not?
A.· No, sir, never saw him any more.
Q. Who settled with you for that?
A. We cut wood for wood.
Q. Did you talk to him at all?
A. I sent Irvine up to Mr. Cook to talk about it.
Q. Did he say: "Why didn't you. talk to Mr. Cook?"
A. He sa:d he had turned his business over to Mr. Cook; that
was all he said.
·
page 767 ~ Q. That was Febru3:ry or March?
A. I don't remember which. ·
Q. See whether you can fix this time, February or March?
What time in February or March.
Mr. Robertson: The witness has said he does not know; he has
given a clear and intelligent answer and Mr. Curry has no right to
continue to ask this question.
The Court: The objection is overruled.
Mr. Robertson: Plaintiff, by counsel, excepts to the Court's
ruling.
Mr. Curry:
Q. Can you fix a time in February or March?
A. No, sir, I could not; I do not remember what day.
Q. During the time that you knew Hayden, I want to know
whether you talked to him about business or not?
A. Right smart. He was talking and his mind was all right.
Q. During the period of time you cut the wood, in February
or March, 1942, did you see any change in his mind?
A. No, sir.
Q. Did you see any failure of memory?
A. No, sir.
Q. Did he appear to be <;>f sound mind and memory?
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A. I guess he did; always seemed like he was right to me, as
far as I could see. He was not any different that I could tell. He
always seemed all right to me, and I do not think his mind
page 768 ~was bad, ior he was ·a mighty smart old fellow.
Q. It appears in the evidence here that he could not
read:
Mr. Robertson: I object to Mr. Curry reciting the supposed facts
of the case to the witness.
The Court : I think you can frame it differently.
Mr. Curry: Miss Bumgardner, will you read the question?
Q. It appears in the evidence here that he could not read.
(Mr. Curry says something to Mr. Taylor.)
The Court: I heard what you said to Mr. Taylor. You cannot
talk in the Court's presence and make derogatory remarks about
the Court. If you do it outside of the presence of the Court it is
all right.
Mr. Curry: Mr. Robertson did not object to my asking Miss
Bumgardner to read that over.
The Court: I do not object to her reading it; I merely said:
"I have ruled on that."
Mr. Curry: Miss Bumgardner, will you read the question?
Mr. Robertson: I object to Miss Bumgardner reading the question in the presence of the witness.
page 769 ~ Mr. Curry: I am not trying to tell the witness any:thing.
The Court: This is a difficult case and there is a lot of feeling
in it. I will ask the witness to step out in the corridor a minute and
the Sheriff will bring him back.
( Witness leaves the stand and goes out.)
The Court: Miss Bumgardner, read to Mr. Curry the question
, that was asked, the objection made by counsel on the other side and
the sustaining of the objection by the Court.
( This was done by the stenographer.)
Mr. Curry: I asked the stenographer to read the question over
and Mr. Robertson objected.
The Court: I let the question be read to you three times.
Mr. Curry: I submit there is nothing there that is improper.
The Court: We have had a lot of trouble about leading questions. Counsel understand about that better than the Court. It is
impossible to try· a case without some leading questions and some-
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times it is difficult to tell whether the questions are leading or not.
I will ask counsel on both sides to try to remember the
page 770 ~rule and adhere to it, so that we will not have so much
trouble about specific questions.
Witness returns to the stand.
Mr. Curry:
Q Could this old man read?
A. Yes, sir.
Q. How do you know he could read?
A. I seen him reading and he could tell you what was in the
papers if you asked him something about it.
Q. Did he ever talk about anything he read in the papers?
A. Not so much, unless you asked him something and he would
tell you what you asked him.
Q. Where did you see him reading?
A. Sitting up at the dam and reading and in his room when we
would go in to settle with him.
Q. Reading the papers or books?
A. Papers, never saw any books except in the boxes.
Q. · Did he talk about anything he read in the papers?
A. Not without we asked him something.
Q. Did you ask him something?
A. The other boy used to ask him, us two on the job; some
stuff; I don't know what all he told him.
Q. When you went to settle with him, how did his mind appear
to be?
A. All right as far as I know; just like always I saw him ever
since I knowed him; sometimes maybe cuss you a little bit,
page 771 ~sometimes swearing; that was just his way; he did not
mean any harm by it.
Q. During the whole time you knew this old man-and you
had known him how many years?
Q. 40 years, maybe a little longer, when he first come out there
when I was just a little boy. He giye me many a nickel and dime
and quarter when I was a kid.
Q. Where was he living then?
A. At Ed. Patterson's; he boarded there.
Q. During the whole season?
A. Through the summer seasons.
Q. Did you see any change in his mind from the time you first
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got acquainted with him and talked with him up until the .time he
last settled with you?
A. The same thing up until the last time I talked with him.
Q. The last time you settled was either in February or March,
1942?
A. Yes, sir.
Q. Did you see Hayden after you settled with him in February or March, 1942?
A. I never saw him any more, only passing up and down the
road.
Q. Did you talk to him after that?
A. No, sir.
Q. Did you see him walking about?
A. Yes, sir, he wal~ed about up there on the place. I seen him
go to the barber shop and I met him in the barber sh.op in Craigsville several times after that.
Q. After your final settlement with him in February or March,
1942?
page 772 ~ Q. Yes, sir.
Q. Can you fix the time, after March, when you last
saw him?
A. After that during the summer sometime; I would not say
what time.
Q. What did you see him doing?
A. He went into the barber shop to get a shave; Mrs. Cook or
the boy took him.
Q. Did you see him walking?
A. Seen him walking at the place; I worked at the mill.
Q. Did . you observe any change in his walk in the last few
·
years?
A. No, sir.
Q. How did he appear to be walking the last time you saw him
walking?
A. Walked just like he always walked; walked pretty keen; he
never walked rapidly ; he had little cane he carried all the time ;
just toddling around.
Q. How did he go back and forward to the dam?
A. Sometimes he walked and sometimes in the car; he drove
the car then himself.

a
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Q. Do you know whether he drove the car up to the last time
you saw him?
A. No, sir, the last time Mrs. Cook or one of the boys was
drivittg him; I don't remember which, taking him to the barber
shop.
No cross examination.
Witness leaves the stand.
page 773 ~

Hansford Sheridan Cole, another witness of lawful
age, called on behalf of the defendants, after being duly
,
sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Curry:
Q. Where do you live?
A. Augusta Springs.
Q. How far do you live from the Hayden residence there?
A. About three-fifths of a mile.
Q. West or east?
A. Kind of south-east.
Q. When you say Augusta Springs, do you refer to living in
the little village?
A. Right there at the depot.
Q. That is the old Augusta Springs depot up on the mountain
·side?
A. Yes, sir.
Q. About how far from the depot?
A. 75 yards; SO to 75 yards.
Q. East or west?
A. Kind of east from the dep<;>t.
Q. Up the railroad?
A. Right on the bank, right up the road.
Q. Were you acquainted with James R. Hayden?
A. I saw him a few times.
Q. When did you first learn to know him?
A. He first got off No. 47 there and I took and hauled him
ho~e evening; it was raining.
Q. Where did you haul him to?
page 774 ~ A. To the mansion where he lived at.
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Q. When was that?
A. That was about 1933.
Q. How do you undertake to fix that time?
A. I just mov~d to Augusta Springs- and built before that,' and
I went in 1932.
Q. When next did you see him?
A. I could not tell you the date or year; I hauled him several
times.
Q. What year?
A. I could not tell you.
Q. When was the last time you saw him?
A. The last time in January, 1942; I am not sure; I think it
was, but I could not tell you for sure.
Q. How did you see him there, what was he doing?
A. Talking the same as he always did; no change in him from
the first time I met him.
Q. You think it was in January, 1942?
A. Yes, sir.
Q. Do you know how he got down there?
A. Got off of No. 47 at Craigsville and had no way to get home.
Q. How did he get home?
A. I taken him in the car.
Q. You run a jitney?
A. No, sir; I happened to be at Craigsville and the agent called
over and asked me if I would take him home.
Q. Did you take him home?
page 775 ~ A. Yes, sir.
Q. Did you talk to him as you went along?
A. Yes, sir.
Q. How apparently did he talk?
A. Talked the same as always; I could not see anything to
bother him.
Q. Was there any subject you talked about particularly?
A. Talked right smart about the weather being cold; I could not
say exactly what we talked about.
Q. Any other subjects?
A. Other subjects but I could not call the subjects.
Q. Could you see any difference in his mind from what you had
known of him before?
A. No, sir, I could not teil any difference.
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How did he appear in mind?
Just as firm as usual right today.
Did he appear to be of sound mind?
Yes, sir, at least I could not see no difference.
You had known him a long time?
I have met with him several times.
Did you ever work for him?
No, sir.
Q. Did you ever have any business transactions with him?
A. Only over the phone; called him over the phone about
cutting some trees.
Q. When was that?
A. In 1937; had a slide down the hill and about cuttng the
trees on the slide.
Q. A slide on the road?
page 776 ~ A. Yes, sir.
Q. You are a foreman on the railroad ?
A. Yes, sir.
Q. How did he talk over the phone?
A. Very pleasant and very nice and told me to cut the trees and
bring the wood to the depot so he could get it; would not be no
charge to it and I took it to the depot.
Q. Did he talk intelligently or otherwise?
A. Intelligently; just like he always did.
Q. · Did you have any other business with him?
A. No, sir.
Q. Did you ever rent from him?
A. No, sir, that was the only transaction I had with him.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

CROSS EXAMINATION
By Mr. Robertson:
Q. How long have you knovm Marshall Cook and his wife?
A. Been knowing them ever since living at Augusta Springs.
Q. Are they friends of yours?
A. Friends of everybody, their neighbors.
Q. Have you discussed this case with them?
A. No, sir; I don't understand you.
Q. Have you talked about this case with them?

614

Supreme Court of Appeals of Virginia

Hansford Sheridan Cole and George W. Moran
A. Only he told me he was going to summon me; did not discuss
with him anything about the case.
Q. He never talked about what he was going to ask you after
he got you down here?
A. No, sir.
page 777~

REDIRECT EXAMINATION

By Mr. Curry:
Q. Are you any kin to the Cooks or to Hayden?
A. No, sir.
Witness leaves the stand.
George W. Moran, another witness of lawful age, called on
behalf of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Curry:
Q. Where do you. live?
A. Augusta Springs.
Q. What is your occupation?
A. I am supposed to be a tanner.
Q. · That is your trade?
A. Yes, sir.
Q. Did you ever work at that trade?
A. 21 years.
Q. Where were you working during that 21 years?
A. At the Augusta Springs Tannery, and in Philadelphia 12
years.
Q. How far do you live from the Hayden house?
A. Three-fourths of a mile.
Q. In what direction?
A. West.
Q. You live in the little town of Augusta Springs?
A. Just behind the post office.
page 778 ~ Q. Were you acquainted with James R. Hayden?
A. Yes, sir.
Q. When did you first learn to know him.

Marshall W. Cook et al v. James R. f,Iayden

615

George W. Moran
A.

Known him ever since he was around Augusta Springs.

Q. When was that?
A. He come there in 1929, I thi-~k; I am not sure about that. I
have been knowing him ever since he was around Augusta Springs.
Q. ·where did he_ live when you first knew him, in the big house?
A. Yes, sir.
Q. Did you see much of him?
A. No, sir, not a great deal, not much.
Q. Did you ever have any dealing with him?
A. Only one occasion; I bought some dead wood from him.
Q. When was that?
A. January, 1942.
Q. Did you have any talk with him then?
A. I asked him if I could get the dead wood. He said : "Yes,
I will give it to you and not charge you anything."
Q. Was there any statement as to how much, or how pick it ·
out?
A. Get all I wanted.
Q. Were you getting any live timber?
A. Not to cut any green wood.
Q. What were you getting it for?
A. For wood and stove wood.
Q. Did you talk to him?
A. Yes, sir.·
page 779~ Q. Where was he?
A. At the home place, in the back yard.
Q. How did he appear to be physically?
A. Per£ectly straight, all right; looked to me he was all right.
Q. How did he walk?
A. All right, as good as I could.
Q. How did he talk, intelligently or silly?
A. No, sir, talked business to me; I could not see anything silly
about him.
Q. Did you see any indication of weakness of mind or memory?
A. No, sir, not at all.
Q. Was he at that time, judging from what you had known of
him up to that time, did he seem to be of sound mind?
A. Yes, sir, perfectly, as far as I could see.
Q. Did you see him after that anywhere?
A. No, sir.
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Q.

That was in January?
Yes, sir, January 1942.
Q. Did you see him at a~l after that?
A. No, sir, he told me to go and get what wood I wanted and it
would be all right.
A.

CROSS EXAMINATION
By Mr. Robertson:
Q. Do you know Marshall Cook and his wife?
A. Yes, sir.
Q. How long have you known them?
A. 15 years.
page 780 ~ Q. They are friends of yours?
A. Yes, sir.
Q. Have you discussed this case with them?
A. No, indeed.
Q. How did they get your name as a witness?
A. They asked me would I come down as a witness for them.
Q. Did they say what they wanted you to testify to?
A. As a character witness.
Q. They never discussed with you what you testified about this
morning?
A. No, sir.
Q. You have a.daughter named Frances and her name now is
Mrs. J. Hunter Coffey?
A. Yes, sir.
Witness leaves the stand.
John Downey, another witness of lawful age, called on behalf
of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Curry:
Q. Where do you live?
A. Augusta Springs.
Q. How long have you lived there?
A. Since 1881 ; I was born there.
Q. You live in the village?
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A.

Yes, sir.
About how far from the Hayden big house?
A. Several hundred yards.
page 781} Q. Were you acquainted with old man Hayden?
A. Yes, sir.
Q. Did you ever have any business with him?
A. I worked for him some; I helped him survey about 10,000
acres of land once.
Q. Where was that land?
A. On North Mountain.
Q. What has become of that land?
A. The government owns it now; I think he sold it to the
government.
Q. Who employed you to help to make the survey?
A. Mr. Hayden.
Q. What did you do?
A. I carried the chain.
Q. Who did the surveying?
A. John Hiner, County Surveyor of Highland County.
Q. Where were you living when he employed you?
A. At Augusta Springs. I was living where my father lives
now; just a line fence between me and the Pendleton place it was
then, now the Hayden place.
...
Q. How long did you work for him?
A. A month or more on that.
Q. Summer season or winter?
A. Summer.
Q. Who settled with you?
A. Mr. Hayden.
Q. Who kept the time?
A. Mr. Hayden.
Q. When you came to settle who made up the acpage 782 }count ? Did you settle by your account or his?
A. By his account.
.
Q. Did he seem to understand what he was doing?
A. Yes, sir.
Q. Do you know whether he made the account and counted it
up, or did you just tell him the time you worked?
A. I just do not remember about that. V\T e had quite a dispute

Q.
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about the settlement; when we started he wanted me to work for
less than I thought it was worth.
Q. What was the dispute?
A. He wanted us to work for 10 cents an hour-that was some
time back-I would not agree to it and he left it to the surveyor
and he paid us 15 cents an hour.
Q. What were you getting?
A. 15. cents an hour.
Q. Did he know what he was doing?
A. Yes, sir, a pretty shrewd man.
Q. Had you known him before that time?
A. Yes, si.r, k~1own him when he first came there to visit at the
Pattersons, somewhere about 40 years ago, when he first came.
Q. When he came to the Patterson place?
A. Yes, sir, come in the summer, I remember. I knew him off
and on after that; and the last time I had a conversation with himwe got to be right good friends-:.and I come down the road and he
was sitting over there under a tree, and he hollered at me and we
talked about old times and surveying the land and he
pag~ 783 ~asked about the people who helped us and I told him no
one was living but me and him; that was the last time I
had a conversation with him.
Q. What time was that?
A. Late in 1941, late in the fall; I do not just remember what
day it was.
Q. Was it cold weather?
A. Getting pretty chilly.
Q. He talked about the surveying?
A. Yes, sir and old times and he asked about all the old folks
who worked there.
Q. Did he remember the hands that worked with you?
A. Yes, sir, and I. told him nobody living but him and me.
Q. Did his memory seem clear or befogged?
A. I did not see any difference from the first time I saw him.
Q. Did you see any indication of weakness of mind?
A. No, sir, but he did seem to be weak in his walk; one knee
seemed bad; walked kind of off on that leg; did not handle that
leg right. As far as conversation was concerned, seemed to be all
right.
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Q. Did he seem to be of sound mind and memory from what
you saw of him?
A. Yes, sir, he was a pretty shrewd real estate man when I first
knew him, he was a smart man. He carried all the papers on this
survey; he would go over these papers; get them out of a haversack
he carried; they had Hayden Brothers of Omaha, Nebraska, on
them; three brothers and a sister.
page 784 ~ Q. He carried the title papers around the survey?
A. Yes, sir, and all the headings were like that. The
last time I talked to him, in the fall of 1941, he told me all were
dead but him and one niece, I believe, he said. I asked him about
his family.
CROSS EXAMINATION
By Mr. Robertson:
Q. Do you know Marshall Cook and his wife?
A. Yes, sir.
Q. How long have you known then?
A. I have known Mr. and Mrs. Cook since September, 1921.
REDIRECT EXAMINATION
By Mr. Curry:
Q. How far do you Ii ve from the Pendleton place?
A. About a couple of hundred yards.
Witness leaves the stand.
Mrs. T. J. Trainum, another witness of lawful age, called on
behalf of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. This is Mrs. T. J. Trainum?
A. Yes, sir.
Q. Are you the post-mistress of Augusta Springs?
A. Yes, sir.
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Mrs. T. J. Trainum
page 785 ~

Q. How long have you been post-mistress of Augusta
Springs?
A. 12 years.
Q. Did you have any orders from Mr. Hayden as to whom you
might deliver his mail to at any particular time?
A. Well, when he did not get it, he told me to give it to whoever got the Cooks' mail; to put it in the box with the Cook's mail.
Q. Did he call for his mail quite of ten?
A Yes, sir
Q Did members of the Cook household call for it?
A. Yes, sir, and the boarders too.
Q. Mrs. Trainum, can you tell the Court approximately the last
time that Mr. Hayden personally called for his mail, or do you
know?
A. I believe it was the early part of last year, but I cannot say
just when, in the winter months of 1942.
Q. What was Mr. Hayden's mental condition so far as you
could tell the last time that you saw him?
A. I did not see any difference in Mr. Hayden; he always looked
the same to me; maybe a little older; I could not see any difference
in his mental condition.
Q. Could you see any difference whatever in his mental condition?
A. No, sir.
Q. Did Mrs. Lawrence Hayden call on you with reference to
her brother-in-law's mail?
A. Yes, sir.
Q. Did you or not write a note to her?
A. Yes, sir, I did, to give to Mr. Hayden or to show to
him.
papge 786 ~ Q. How was it that you happened to write that
note?
A. She asked me to write it; she wanted him to know that I
had given his mail out with the Cooks' mail, and she wanted Mr.
Hayden to know that. That is why I wrote that; that is why I gave
the paper.
Q. He had authorized you to give him mail to the Cooks, or to
whoever called for the Cooks' mail?
A. Yes, sir, years ago; whoever got the Cooks' mail.
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Q. Diel Mrs. Lawrence Hanclen dictate the note you wrote, or
tell you what to put in it?
A. I remember I did not know what to put in a note like that.
She said just say you have always given his mail to the Cooks. I
could not say exactly what was on the slip if my life depended on
it. It was to that effect.
Q. Had you or not always given Mr. Hayden's mail out under
his directions?
A. Yes, sir, I had never been asked to do anything else with his
mail; keep it; or send it anywhere else.
Q. You had never given it out except under his direction?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Robertson :
Q. Whatever you put in that certificate that you wrote at the
request of Mrs. Hayden was a correct statement?
A. Yes, sir.
Q. The fact that Mrs. Hayden asked you to write the note did
not make you put anything in there that was not
page 787 ~absolutely correct?
A. No, sir, it is correct.
REDIRECT EXAMINATION
By Mr. Taylor:
Q. Did Mrs. Marshall Cook ever request you to turn Mr.
Hayden's mail over to her and to no one else?
A. No, sir.
Q. So far as you know, as to what you put in this statement,
that was composed by you and Mrs. Hayden?
A. Yes, sir, there was only about two lines in the note. I just
did not want them to think that I ever held Mr. Hayden's mail or
sent it somewhere else without being authorized to do so; that was
more or less why I wrote the note.
Q. Mrs. Trainum, I hand you a written memorandum and ask
you whether or not you are the author of that note?
A. Yes, sir, I wrote it.

622

Supreme Court of Appeals of Virginia

Mrs. T. J. Trainum and Miss Virginia Hamilton

Q. You have testified that you wrote it at the request of Mrs.
·
Lawrence Hayden?
A. Yes, sir~
,
Q. Can you definitely say that no one else got any of Mr.
Hayden's mail from the post office except Mrs. Cook from December 21, 1941?
A. Just whoever got the Cooks' mail got it; it was put with the
Cooks' mail. Different people called for it and I automatically put it
in the box with their mail, and whoever called for their mail would
gat his mail too.
page 788 ~ Q. Then when you wrote this note, saying you had
delivered Mr. Hayden's mail to Mrs. Cook, you meant
the Cook box and not to Mrs. Cook personally?
A. No, sir, not personally, because she did not always come
for it.
Q. I wish to file this memorandum of Mrs. Trainum, and have
marked it Defendants' exhibit X-1.
RECROSS EXAMINATION
By Mr. Robertson:
Q. But she frequently did come for it and got it?
A. Yes, sir.
Witness leaves the stand.
Miss Virginia Hamilton, another witness of lawful age, called·
on behalf of the defendants, after being ·duly sworn, testified as
follows:

DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live now?
A. With Mrs. Cook.
Q. At Augusta Springs?
A. Yes, sir.
Q. Where are you employed?
A. At Stillwater Worsted Mills.
Q. How long have you been employed there?
A. 3 years this October.
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Have you been living at the Cooks all that time?
No, sir, I have not.
When did you go back to the Cooks the last time to
live?
page 789 ~ A. The last of March or the first of April.
Q. In what year?
A. The last time?
Q. Yes.
A. L943.
Q. When did you last live there before?
A. I went in September, 1941 and left in 1942, in February.
Q. You came back to the Cook~ to live in March, 1943 and you
are living there now?
A. Yes, sir.
,
Q. From September, 1941, until y0u left in February, 1942,
what room did you occupy in the Cook-Hayden house?
A. I o:cupied a room right across from Mr. Hayden's.
Q. Did you see Mr. Hayden daily?
A. Yes, sir.
Q. Will you tell the Court his mental condition, so far as you
knew it or observed it.
A. So far as I knew it, I would meet him in the hall and he
would ask for Mrs. Cook a lot of times and I have seen him sitting
reading the paper on the porch.
Q. Was there anything wrong with his mind so far as you
could tell ?
A. So far as I know I do not think there were.
Q. Was he physically able to get about the household and the
place there?
A. He walked up and down the steps, and, of course, they are
rather long; I never saw any one helping him.
page 790 ~ Q. Did he walk briskly or was he very tottering?
A. He seemed to get along good to me for an old
man.
Q. Do you know the exact date in February, 1942, that you left
the Cook home?
A. No, sir, I don't know the exact date; sometime the first of
February, but I could not tell you the exact date.
Q. Was Mr. Hayden still there?
A. Yes, sir.
Q.
A.
Q.
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Q.

Did you see him the last day you lived there?
A. I would not state the last day, because I left rather early in
the morning.
Q. But you saw him every day?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Robertson:
Q. When was it that you went to live at the Cooks first?
A. September, 1941.
Q. You left there when?
A. February, 1942, but I cannot tell you the exact day; I do not
remember.
Q. Were you teaching school at Augusta Springs or working in
the mill?
A. In the mill.
Q. How did you happen to leave in February, 1942?
A. I had bad health at the time and I went to another place
where I did not have to pay board.
page 791 ~ Q. You saw Mr. Hayden practically every day until
the time you left in 1942?
A. Yes, sir.
Q. Did you see him reading the newspaper every day?
A. No, sir.
Q. Did you see him reading it frequently?
A. When it was warm he would sit on the porch and read it.
Q. I am talking about February, 1942? Did you see Mr.
Hayden at any time reading the newspaper?
A. No, sir, I dont' believe I did; I met him in the hall.
Q. Did you know he had any trouble with his eyes?
A. I never heard of it.
Q. Did he have any difficulty telling the time by the watch?
A. I never heard of it.
Q. Do you know?
A. I just do not know.
Q. You lived in his house and saw him every day and you do
not know whether he could read the papers or not?
A. I know he read the papers.
Q. Up until the time you left in February, 1942, do you know?
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A. \i\!henever he wanted to so far as I know.
Q. Do you know ?
A. I did not see him read every day.
Q. Did you frequently see him read the newspaper up until
the time you left?
A. In a certain month ?
Q. Whenever he felt like it, in February, 1942?
page 792 ~ A. I did not see him then.
Q. When was the last time you saw him read the
newspapers?
A. I don't know.
Q. You said you saw him read them in hot weather: ~'hen
was that?
A. I was not there in the summer; I was there in the fall when
it was warm.
Q. Did you see him reading the newspaper during the winter?
A. I would not say, because he would go to his room and come
down and get his meals.
Q. At any time, within say a month before you left in February,
1942, did you see Mr. Hayden reading the newspaper?
A. I will say I saw him in January, but I do not remember in
February.
Q. How many times in January?
A. _ One day in the dining room reading the paper; that was in
January.
Q. Can you estimate the number of times you saw him?
A. No, sir.
Q. Did you ever hear him complaining he could not read?
A. No, sir.
Q. Did you ever hear him complaining he could not see?
A. No, sir. When he was walking up and down the hall, he
knew me from Mrs. Cook; he would ask me to tell him where Mrs.
C9ok was.
Q. Did he have any difficulty telling the time by his watch?
A. No, sir.
Q. Did he have difficulty in telling the time by the clock in the
kitchen? .
page 793 ~ A. No, sir, I was not ever there.
Q. Don't you know as a matter of fact that his eye
sight was so bad he could hardly see at all?
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A.
Q.

No, sir, I don't know that.
Don't you know his eye sight was very bad during the time
you are talking about ?
A. No, sir.
Q. You never knew he was blind in one eye?
A. No, sir.
Q. Where did you go to live?
A. With the Gregorys in Craigsville.
Q. Then where did you go from the Gregorys?
A. I went to live with my Aunt at Augusta Springs.
Q. Where did you go from there?
A. To Mrs. Cook's.
Q. You never lived in Washington?
A. No, sir.
Q. And you have not stayed in Washington?
A. I was never in Washington in my life.
Q. Was there more than one Virginia Hamilton there when
you were there?
A. No, sir, I was the only Virginia Hamilton there during that
time.
Q. Who were the school teachers at the house while you were
there?
A. Miss Frances Jones, a Greek, Miss Pertialfo. I worked on the
night shift and I was not there always when they were there and I
very seldom saw them because I worked on the night shift.
page 794 ~ Q. Did you ever stay at 1420 Chapin Street, N. W.,
Washington, Apartment No. 6?
A. I was never in Washington in my Ii f e.
Q. Did you ever send me a telegram?
A. No, indeed.
Q. You went .back to Mrs. Cook's to live when?
A. The last of March, 1943.
Q. How did you happen to go back?
A. I just was going to stay at this place until I had better health
and then go back.
Q. Did Mrs. Cook ask you to come back?
A. No, sir.
Q. Did you ask her?
A. I asked her if she had a room.
Q. Have you ever discussed this case with Mrs. Cook?

Marshall W. Cook et al .v. James R. Hayden

627

Miss Virginia Hamilton and Miss Anna Gregory
A.
Q.
A.
Q.
A.

No, sir.
Did you ever talk to her about what you would say?
No, sir.
When did they summon you?
I got the summons on Saturday.
Q. You have lived with her since March of this year?
A. Yes, sir.
Q. And you never discussed the case with her?
A. No, sir.
Q. Did you ever .discuss it with Mr. Cook?
A. No, sir.
Q. Have they ever asked you to testify for them?
A. No, sir.
page 795 ~ Q. They did not know what you were going to say?
A. No, sir.
Q. How old are you?
A. 20.
Witness leaves the stand.
Miss Anna Gregory, another witness of lawful age, called on
behalf of the defendants, after being dµly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. Craigsville.
Q. How long have you lived at Craigsville and Augusta
Springs?
A. About 12 years.
Q. Where did you live during 1941 and 1942?
A. At Augusta Springs with Mrs. Marshall Cook.
Q. What time in 1941 did you go to the Cook home to board?
A. First week in August, 1941.
Q. And how long did you live there?
A. Until the last of October, 1942, as near as I can remember.
Q. You knew Mr. Hayden then?
A. Yes, sir.
Q. I wish you would tell the Court Mr. Hayden's mental con-
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dition during the time you stayed there if you know it? Was he of
sound mine? Or was there any difference in his mental condition
in any period of time that you were there?
page 796r. A. No, sir, I never saw any difference.
Q. What was his physical condition?
A. He seemed to be all right all the time I was there; go down
the stairs and go towards the kitchen ; if he did not see Mrs. Cook
around he would ask for her.
Q. He walked up and down the steps?
A. Yes, sir, I have passed him on the steps.
Q. Did he get along all right on the steps?
A. Go up and down by himself ; no one helped him.
Q. Did you see, him reading magazines and papers?
A. I have seen him go down and ask for the paper and go back
towards his· room.
Q. \\There get the mail?
A. In the dining room or in the kitchen.
Q. You have talked with Mr. Hayden there?
A. Yes, sir.
Q. Did you ever hear of him being nearly blind or so that he
could not see?
A. No, sir, I never heard anything about it.
Q. Did you yourself personally see him reading the papers or
taking them to his room?
A. I have seen him get the paper and go back towards his room.
Q. Did he know everybody that lived in the house?
A. I guess he did.
Q. 'vVas there anything to indicate he did not recognize you or
any one else?
A. He would always speak to me whenever I would meet him.
Q. He would talk with you as well as with the other
page 797 rpeople in the home there?
A. Yes, sir.
Q. You noticed nothing wrong with his mental faculties?
A. I never noticed any difference in him while I was there.
Q. You were living in the Hayden-Cook home in February,
1942?
A. Until October, 1942.
Q. Did you see Mr. Hayden the day that he left for Washington?
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A. If I did, I do not remember; I do not think I did. Probably
he had not gotten up then.
Q. But you did see him practically every day?
A. I saw him off and on all the time I was there.

CROSS EXAMINATION
By Mr. Robertson :
Q. Do you recall discussing this case with me?
A. Yes, sir, you were in my room once.
Q. You have talked about it with Mrs. Cook since?
A.· No, sir.
Q. Have you ever mentioned this case to Mrs. Cook?
A. I cannot say I have.
Q. Have you e,,er told her what you were going to testify here?
A. No, sir.
Q. So she had no idea what you were going to say when you
got on the stand today?
A. Mrs. Cook or no one else.
page 798

REDIRECT EXAMINATION

By Mr. Taylor:
Q. You did discuss the case with Mr. Robertson? He came to
see you?
A. Yes, sir.
Q. Did you tell him the same thing you have told here today?
Mr. Robertson: I object to the question for the reasons previously stated. I do not wish to be injected into the case.
The Court: The objection is sustained. Counsel on both sides
have interviewed witnesses; I do not want to inject counsel into the
case at all. It ,vould be improper to ask her what Mr. Robertson
said.
Witness )~aves the stand.
Marshall W. Cook, Jr., another witness of lawful age, called on
behalf of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
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By Mr. Curry:
Q. What is your full name?
A. Marshall Wilson Cook, Jr.
Q. How old are you?
A. I will be 21 the 22nd of July, 1943.
Q. Have you been working for yourself or for your parents?
A. Partly for myself and partly for my parents; just
page 799 ~ as much for them as for myself.
Q. What is your occupation?
A. .Sheet metal worker.
Q. What kind of work is that?
A. Building mostly interior parts for boats. Like a table,
built out of steel instead of wood; we get a drawing for it.
Q. What instruments did you use in doing that?
A. Hammer, coal chisel, rule tape, check line, push pressure
drill, blue prints.
Q. You know how to read blue prints?
A. Yes, sir, not expert at it, enough to get by on it.
Q. Do you do much welding?
Q. When I worked at the Wayne Manufacturing Company I
worked on welding machine.
Q. That is a special trade?
A. Yes, sir, it was to me while I was at Wayne. Most any one
can do that who stays on the machine two or three weeks.
Q. It is torch drilling?
A. No, sir, all done with a machine; you put your metal in and
step on a pedal and it is welded.
Q. Did you live at your father's and mother's home up to the .
time you went to work?
A. Yes, sir, I drove back and forth from Augusta Springs to
Wayne.
\
Q. When did you first go to work?
A. In 1939, for Stillwater Worsted Mills.
Q. How long did you work there?
page 800~ A. Maybe one year or a year and a half.·
Q. What did you .do there?
A. I worked on the land and run mowing machine and cleaned
up on the inside on Saturday and rubbed off the machines and
cleaned them.
Q. What wages did you get?
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A. 27 cents an hour and when I finished up over there I was
making 38 cents an hour.
Q. Then you were promoted?
A. On my rate per hour.
Q. What time did you stop work there?
A. It must have been around November, in 1940. I went to
work for Wayne.
Q. Why did you leave up there?
A. I had a chance of making more money and regular work.
Q. Did you stay in Waynesboro?
A. Yes, sir, I stayed in Waynesboro until last April; I worked
there and stayed at home and drove back and forth all the time.
Q. You went from home in your car?
A. Yes, sir.
Q. How long did you work for Wayne?
A. 15, 16 or 17 months, until I went to Newport News.
Q. How long were you working at Wayne?
A. From November, 1940, until April, 1942.
Q. In 1942, where did you go to work?
A. In Newport News.
Q. You have been working there since?
A. Yes, sir.
page 801 ~ Q. Who are you working for?
A. Newport News Ship Building and Dry Dock Company.
Q. Under government supervision.?
A. Yes, sir.
Q. Do you know James R. Hayden?
A. Yes, sir.
Q. How long have you known him?
A. Since I was about 5 years old, when we first moved up there,
and I have known him ever since.
Q. During that time did you see much of him?
A. Yes, sir, see him practically every day when there at home.
Q. Did you ever haul him about and drive his car?
A. Yes, sir, took him to \Vashington and Keyser, West Virginia, and take him to the barber shop and bring him to town to pay
his taxes.
Q. Did he talk freely to you?
A. Yes, sir.
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Q. Was he an intelligent and educated man apparently?
A. He seemed all right to me; all the time talking about the war
or something like that. He told me: "If you go through High
School, I will send you to any college in the state you want to
go to."
Q. Did you ask him to send you to college?
A. No, sir, I did not especially care to go to college; I regret it
now.
Q. When you went to work at Newport News for what salary
did you work?
A. About $60.00, $65.00 or $70.00 per week.
page 802 ~ How much do you get now?
A. Since cutting Sunday work out, I get around
$60.00 .straight, but we work on the percent bonus; some weeks I
get $25.00, $40.00 or $30.00 bonus; that is extra; some weeks it
runs to $100.00.
Q. For extra work?
A. No, sir. If I had made that table (indicating table in court
room), give me $100.00. If I made it for $65.00, the other $35.00
is mine; just automatically given ·to me.
Q. Did you see Mr. Hayden on the day the deed in question
was given, the 28th of February?
A. Yes, sir, I saw him every day I was at home.
Q. What was his condition on that day?
A. It was all right; it was fine.
Q. Do you know whether or not Mr. Hayden was sick m
February, 1942?
A. No, sir.
Q. What was his general health? Did he have much sickness?
A. No, sir, he had not had a bit in February.
Q. How was his general health during the time that you knew
him?
A. It was all right as far as I could see.
Q. Was it good or bad?
A. It was good.
Q. Do you know whether or not he had any serious sickness?
A. He never did have any real serious sickness that I know
of.
page 803 ~ Q. Any sickness that required medical attention?
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A.

He did one time, but I don't know the date; had a

chest cold.
Q. Was that in 1942?
A. No, sir.
Q. Can you tell about when it was?
A. I guess it was along in 1940 or 1939.
Q. Do you know who waited on him?
A. My mother and Dr. Hankins.
Q. Had Dr. Hankins waited on him before or since that time?
A. Not since.
Q. Did you ever take him out to drive?
A. Yes, sir.
Q. How of ten take him?
A. Once or twice a week; take him to the barber shop as regularly as ever the week would come.
Q. Do you know whether he read the newspapers?
A. Yes, sir; always stopped at the driveway and get the Richmond paper and stop at the post-office and get the mail and I
handed it to him and he looked on the corner of the paper and say:
"It is going to rain or be clear," and all the way to the barber shop
·
he would be reading.
Q. He would get it from what paper?
A. With the Staunton paper and check it with the Richmond
paper.
Q. Was that print large or small in the Staunton paper?
A. Small to a certain extent.
Q. Smaller than the regular print?
page 804 ~ Yes, sir, it is.
Q. What did he do?
A. Always checked it with the Richmond paper to see if it was
right.
Q. To see how the weather was?
A. Yes, sir, he would say he liked to check on those boys.
Q. He would tell you what the prospects were for the day, for
the weather?
A. Yes, sir. Say a shower this afternoon or early in the morning, or clear the rest of the week, and take the paper into the barber
shop with him many a time.
Q. Do you know he could read it?
A. He must have; tell me the things that he read out of it.
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Q. He talked intelligently about it?
A. Yes, sir.
Q. Did you see any failure of his eyes?
A. No, sir, I could not see any from the first time I began to
really notice him until then.
Q. Did he ever claim he could not see out of one eye?
A. No, sir.
Q. Do you know whether he could tell the time by his watch?
A. Always able to tell the time.
Q. Did you see him use the watch and tell the time?
A. Yes, sir, go to the barber shop; pull out his watch and say:
"We have 15 minutes to get there."
Q. He kept tab on the time?
A. Yes, sir.
Q. Do you know whether he could see to set his
watch?
page 805 ~ A. He must have; I never set it for him and he always
had the correct time.
Q. Did you have any time piece in the big house?
A. We have a clock that hangs there on the wall. ·
Q. Did he ever set his watch by that clock?
A. Yes, sir.
Q. Have you seen him do that?
A. Yes, sir.
Q. Did he ever ask any one to read to him?
A. No, sir.
Q. Did he ever ask you to read to him?
A. No, sir, because he can read better than I can.
Q. Did he make any complaint about his eye sight?
A. No, sir.
Q. In what part of the house did he room, the lower or upper
floor?
A. Upstairs.
Q. There are three stories in that house?
A. He lived on the second floor.
Q. How are the stairs? Is there an elevator?
A. No, sir, stairways.
Q. Long or short and steep?
A. Not so steep but rather long.
Q. Did any one help him to go up and down the steps?
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A. Not to my knowing.
Q. Did he go without help?
A. Yes, sir. I would pull the car around to the back and he
always come out and would get in it and mornings sometimes he would get up at 9 :00, 10 :00 or 11 :00; and' he
page 806 ~would say: "We will go to the barber shop at 11 :30; meet
me at the front."
Q. From that time on, was he in February able to go up and
down the steps readily?
A. Yes, sir.
Q. Did you see any change · from that time up until he left
there?
A. I saw him on July 4th, the last time, and I could not see a bit
of change.
Q. Did you see him go up and down the steps?
A. Yes, sir, I did.
Q. Was he much feebler then?
A. I could not see anything to amount to anything.
Q. Had he fallen off?
A. No, sir, he had not.
Q. Do you know when this deed was made to your father and
mother?
·
:
A. Yes, sir, I do.
Q. Do you remember the date?
A. 28th of February, 1942.
Q. On that day did you see Mr. Hayden?
A. Yes, sir.
Q. Did you talk with him?
A. I said: "Good morning, how do you feel?" He said: "Fine;
never sick a day in my life."
Q. How did he appear?
A. Just fine.
Q. Did you see any feebleness about him?
A. No, sir, I did not~
Q. Did he make any complaint about his eyes ; that he could
not see?
page 807 ~ A. No, sir.
.
Q. Do you know whether he got his papers and read
them?
A. I guess he did ; they were on the kitchen cabinet for him or
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he went to the mail box and got the Richmond paper; the Staunton
paper always on the kitchen cabinet.
Q. Did you know the deed was made that day?
A. I did not know ; my mother told me when I come from work.
Q. Did you talk to him about the deed ?
A. About the next week; we went to Craigsville and he was
telling me about it.
Q.. At that time you were working for the Wayne Company?
A. Yes, sir.
Q. What time did you go to work and come home?
A. I went to work at 5 :00 and got back at 1 :30; usually leave
home about 3 :30.
Q. You were on the night shift?
A. Yes, sir.
Q. Were you going to school at that time?
A. No, sir, just had quit school.
Q. What time had you quit school?
A. I do not remember the day.
Q. Can you give the year and season, fall, spring or when?
A. It was that summer.
Q. What grade were you in which you left?
A. Fourth year in High School; lacked three months of finishing.
Q. Did you go thru the primary departments?
A. Yes, sir.
page 808 ~ Q. Did you graduate?
A. No, sir, I lacked thr~e months of graduation.
Q. Why didn't you go on and graduate?
A. I just felt like I wanted my money every wee~, so I could
go out with the rest of the boys or help my family out; every boy
likes to get out and make his own money.
Q. You then did go to work?
A. Yes, sir.
Q. The first place was the Stillwater Mills?
A. Yes, sir.
Q. After working there for a period of time, you went to
Wayne?
A. Yes, sir.
Q. After you knew that that deed was made-and you said you
fou~d out the night of the day it was made from your mother, that
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the deed had been made--I understood you to say you had some
talk with Mr. Hayden about it?
A. The following week when going to the barber shop.
Q. What did he say?
A. He said: "I guess you know I have fixed up the place and
everything; made the deed for the place ; you better stick here with
your family, because this is a farm and you will have a pretty good
chance of being here for the duration of the war; stay here and
take an interest in the place."
Q. Was he interested in the war?
A. Yes, sir, he kept up with it.
Q. Did he favor the war or' not?
A. No, sir, he did not favor it.
page 809 ~ Q. You said he told you he had conveyed the property
there to your father and mother?
A. Yes, sir.
Q. Did he say what for?
A. For the work and taking care of him and everything, as he
thought they deserved it, and he said he would give my mother
some money to fix up the place like it should be.
Q. Had he during the time he lived there at your father's and
mother's home, did he pay any board?
A. No, sir.
Q. Do you know that yourself.
I know that to be a fact.
Q. Did your father work on the place?
A. Yes, sir.
Q. Did he do much work?
A. Yes, sir, did practically all of it.
Q. Was the work valuable and hard work to do?
A. Hard work; plowed up fields, and other farm work, and
opening up ditches.
Q. Do you know about the plumbing?
A. He put all the water pipes in the big house; put the pipes
and everything in and got them back in use again.
Q. Was the pump ram in use then?
A. No, sir.
Q. Who put that in order?
A. He did.
Q. What about the pipe line to the spring?

A:
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A. That was all right,. but the ram. and valves in there,
page 810 ~or something, had gone to the bad.
Q. Do you know whether the line of pipes was
changed?
A. Not from the spring to the ram. In the house they had
frozen up and burst. He fixed all of those. I would hold the lantern
for him over in the house when he was working with those pipes. .
Q. When he told you he had had made this conveyance to
your father and mother and given your mother money to have the
property improved, did he say anything about whether he was
indebted to them or not ?
A. Yes, sir. He said: "I think I owe this to Mr. and Mrs.
Cook and to your whole family now. I owe this to you all, to the
whole family?
Q. Did he say anything about the. amount of it and how it compared with the value of the property he conveyed? What did he
say, if anything, about that?
A. He said: "I have deeded the place to Mr. an~ Mrs. Cook
and I am going to give Mrs. Cook some money to fix it up," and
that was all these was to it.
Q. I want to know whether he said anything about whether
he owed the Cooks anything?
A. Sure, for looking after things and attending to him and
everything. He said: "I think they deserve it."
Q. You know your father had been working for him?
A. Yes, sir; the whole community knows that.
Q. And doing valuable work?
A. Yes, sir.
Q. Do you know whether he owed enough. for the value of
this property ?
page 811 ~ A. He certainly did.
Q. Do you know whether he ever bought an automobile for your father or your mother?
A. No, sir.
Q. Did he ever buy an automobile for you?
A. No, sir.
Q. You have another brother?
A. Yes, sir.
Q. Did he ever buy an automobile for him?
A. No, sir.
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Did Mr. Hayden ever lend you any money?
Yes, sir.
When was that?
A. In August, 1941.
Q. How much did he lend you·?
A. $400.00.
Q. Did you ask for that money?
A. Yes, sir.
Q. Did you give him any evidence of it in the way of a note?
A. No, sir.
Q. How much did you ·borrow from him?
A. $400.00, for my mother to buy a 1941 Chevrolet. My father
did not want her to hav~ it, and I did not want to drive a new
car, so I said: "I am going up and ask Mr. Hayden about borrowing
$400.00," and I asked him and he said: "I will do that and that will
cut out the financing," and he let me have $400.00, signed the check
,and I gave it to my mother.
Q. What did your mother do with it?
page 812 ~ A. Brought it to the bank and deposited it to her
account.
Q. What did she do with it?
A. She· bought the automobile and paid the difference; the
· difference was $400.00.
Q. Did Mr. Hayden give you the $400.00?
A. He just loaned the $400.00 to me.
Q. Did you pay him back?
A. The following week, after my father found out that we
really did get the car, he asked if we had it financed down to the
garage. We said: "No, I had borrowed the money from Mr.
Hayden." He said: "How much was it?" I said :"$400.00." He
stood around there and argued awhile. He said: "What are ·you
going to do about it?" I said: "I am going to pay him back as soon
as I sell the calves and cows," and I think I had 7 or 8 pigs. He
said: "I will give you $200:00 and we will split the difference; go
and pay him right now," and I took the $200.00 up and give it to
him.
Q. How long was that after you borrowed the money?
A. Exactly one week.
Q. That left you due him $200.00?
A. Yes, sir.
Q.
A.
Q.
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Q.

Did you pay that back?
Yes, sir.
When?
About one month or two months after that.
Q. Did you pay it out of your wages?
A. Yes, sir.
Q. You were working for the Wayne Co~pany?
page 813 ~ ,A. Yes, sir. After my father met me all the way, I
did not have to sell my cows and calves right then; I
waited about 3 or 4 months to sell them.
Q. Have you given anything to your mother and father since
you have been working?
A. Yes, sir.
Q. To which one?
A. To my mother.
Q. About how much a month?
A. Since I have been in Newport News, I have given her
$100.00 per month.
Q. In money or in bonds?
A. In money and in bonds. I have all my bonds made over
to her.
Q. Have you kept any of the bonds yourself?
A. Yes, sir.
Q. At the time you say Mr. Hayden told you, the week after,
about making the conveyance and the provision in money for improving the place, what was the condition of his mind?
A. It was good.
Q. Had you seen any weakening of his mind?
A. No, sir, I had not.
Q. Was he, so far as you know at the time, of sound mind and
memory?
A. Yes, sir. He got out of the car and went into the barber
shop; I took him over and he got a hair cut and a shave, and he
put his tie on and come on out to the car and we come back
home.
page814 ~ Q. Do you know what attention your father and
mother gave to his old man in looking after him?
A. Gave him just as much attention as they gave to me.
Q. You are young and would not need as much attention as he
would : Were they kind to him?
A.
Q.
A.
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A. Yes, sir.
Q. How did he appear towards the family? Did he appear to
be fond of the family?
_
A. Yes, sir, he most certainly did. He seemed to be fond of
all of us.
Q. Did any one have any trouble with him?
A. Not to my knowing.
Q. Do you know about your mother keeping boarders there?
A. She always kept boarders.
Q. Did she have any trouble with them?
A. No, sir.
Q. Did you hear any complaint from her about the boarders?
A. No, sir.
Q. Talking about them or anything like that?
A. No, sir.
Q. You saw the old man on the 4th of July: Was that about the
time he left out there?
Mr. Robertson: I object to the question. Mr. Curry is leading
the witness; he has no right to give the witness the dates.
page 815 ~Mr. Curry:
Q. When did you see him last?
A. The 4th of July, 1942.
Q. Do you know just what time he left after that?
A. I do not know the exact date.
Q. To what extent did you see him on the 4th?
A. He was sitting on the front porch when I drove in that
afternoon.
Q. Did you talk to him?
A. I spoke to him and asked how he was feeling and he said
he was feeling fine.
Q. Did you see him walk?
A. No, sir, I did not see him walking that evening, because
I went back into the kitchen and got something to eat, and when I
went back out to get in the car he was not there.
Q. Do you know where he was?
A. He must have gone up to his room; he was not sitting in the
dining room.
Q. _Did he require help to go up and down the steps?
A. No, sir.
Q. Had he ever during the time you were there?
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A.

No, sir.
Did he ever ask anybody to read to him?
A. No, sir.
Q. About how often do you go home, back and forth?
A. On an average of once a month.
Q. Do you have much trouble in getting off?
pa 816~ A. We only work six days a week and I work the third
shift, from 11 :00 to 7 :00. On Saturday morning I come
up here and Sunday afternoon I leave and go back and go to work
at 11 :00 o'clock.
Q. How long do you work?
A. From 11 :00 to 7 :00.
Q. You are on the night shift?
A. Yes, sir.

Q.

CROSS EXAMINATION
By Mr. Robertson:
Q. When did you quit living at home?
A. April, 1942, I went to Newport News.
Q. When you quit living at home in April, 1942, Mr. Hayden's
eye sight was all right?
A. Yes, sir.
Q. He had no difficulty in reading?
A. No, sir.
Q. He had no difficulty in seeing out of either eye?
A. No, sir, not that I know of.
Q. You never heard him say his eye sight was bad in one eye?
A. No, sir.
Q. You never knew he was blind in one eye?
A. No, sir.
Q. He had no trouble in telling time by the watch?
A. No, sir.
Q. Or in telling time by the clock?
A. No, sir.
page 817 ~ Q. His mental faculties were just as good as at any
time you had ever known him?
A. Yes, sir.
Q. Physically he was in as good shape as you had ever known
him to be?
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A. Of course, he was not as active as he was 7 or 8 years ago,
but as far as his mental condition he was all right.
Q. You last saw him on the 4th of July, 1942?
A. Yes, sir.
Q. Do you know what the condition of his eye sight was then?
A. All right ; he spoke to me.
Q. Do you know whether he could read the paper at that time
or not?
A. I don't know whether he was reading the paper ; there was
a paper and book on the arm of this big front porch chair.
Q. You never heard him complain about his eye sight failing?
A. No, sir.
Q. Or about the sight in one eye being_worse than in the other?
A. No, sir, never heard him mention that.
Q. And you never noticed a failing in his memory?
A. No, sir.
Q. What was the date of the $400.00 that you borrowed?
A. I don't know the exact date.
A. Approximate it?
A. Some time in August, 1941.
Q. Did he take your note for the loan?
A. No, sir.
page 818 ~ Q. He had no re~ord you owed him at all?
A. No, sir.
What
date approximately?
. Q.
A. I would say the 15th of August.
Q. Did you hear Mr. Curry say: "He told you August, 1941."?
,
A. No, sir.
Q. I heard it and I wondered whether you heard it or not.
A. I got through saying it was some time in August.
Q. Did you hear him prompt you?
A. No, sir.
Q. When did you pay the loan back?
A. I paid him $200.00 about a week after that.
Q. When did you pay the last $200.00?
A. One month or 5 or 6 weeks after that.
Q. Did you pay him by check or cash?
A. Cash.
Q. You have no record to spow the loan or the payment of the
loan?
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A. That is right. He always said: "My word is better than
any paper or anything that could be wrote on it, my word."
Q. He did give you money, the $400.00 check?
A. Yes, sir.
Q. That was the only check involved in the whole situation?
A. Yes, sir.
Q. Do you know what bank it was drawn on?
A. I have forgotten.
Q. Was it on a Staunton Bank?
A. No, sir.
page 819 ~ Q. Did you come home to testify in this case?
A. Yes, sir.
Q. You have discussed your testimony with your mother before
you got on the stand to testify?
A. No, sir. She said: "Marshall, you know what is coming up
this week."
Q. When did you. get home?
A. Saturday evening.
Q. And you have not discussed what you were going to testify to?
A. No, sir.
Q. She did not know?
A. No, sir.
Q. You have not been over it with your mother?
A. No, sir.
Q. Or with your father?
A. No, sir.
Witness leaves the stand.
Mr. Taylor: When we last had this matter up in February. the
deposit slips from the Staunton National Bank and from the
National Valley Bank were asked to be introduced by the defendants when Mrs. Cook was on the stand. I now tender these deposit
slips to the stenographer: Five deposit slips from the Staunton
National Bank, which I have marked Plaintiff's Exhibit No. 18;
and Eight· deposit slips from the National Valley Bank, which I
have marked Plaintiff's Exhibit No. 19.
page 820 ~

At this point, Court .recessed until 10 :00 A. M.,
June 8, 1943.
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Tuesday, June 8, 1943, Court convened at 10 :00 A. M.
W. S. Johnson, another witness of lawful age, called on behalf
of the defendants, after being duly sworn, testified as follows:

DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. At Craigsville.
Q. What is your occupation?
A. Agent for the C&O. RR for a number of years.
Q. You are the Craigsville agent for the C&O Railway?
A. Yes, sir.
Q. How long have you been at Craigsville?
A. 35 years.
Q. You are also connected with the Craigsville Bank?
A. Yes, sir.
Q. In what capacity?
A. President since 1916.
Q. Do you know Mr. James R. Hayden?
A. Yes, sir.
Q. How long have you known Mr. Hayden?
A. Perhaps 8 to 10 years.
Q. Can you tell the Court when you last saw Mr. Hayden?
A. I am not sure about the date, but I think it was some
time in 1942, in the summer or fall of '1942, that he
page 821 }went to \i\Tashington; that was the last time I saw him.
At least he bought a ticket for Washington and got on
the train.
Q. That was in the summer or fall of 1942?
A. Yes, sir.
Q. Can you tell the Court his mental condition at that time as
far as you could tell ?
A. I never saw a change in Mr. Hayden's mental condition for
the whole time I knew him. Of course, physically he was getting
weaker through extreme age, but he was always rational when I
talked to him.
Q. Do you know, Mr. Johnson, who was with him when he
came to buy a ticket for Washington in the summer of 1942?
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A. No, I cannot definitely state that. He may have had some
one accompanying him; I could not say positively about who accompanied him on that occasion. There wereso many times that
he took the train that I could not think of trying to define any
particular time.
Q. He rode the train quite frequently?
A. Yes, sir, he did.
Q. Did you have an occasion to talk with him during the winter
of 1942?
A. Yes, sir, I had to talk to him on two occasions : In January,
in connection with purchasing coal; and I am not sure about the
date, but probably a little later, in connection with some furniture
he had in the little church on his property.
·
Q. Where did you talk with him on these occasions?
A. In his room in his home up there.
page 822 ~ Q. At the Pendleton place?
A. Yes, sir.
Q. What was his mental and physical condition at that time?
A. Perfectly all right as far as I could ascertain.
Q. His mind apepared to be sound?
A. Yes, sir, he talked clearly in connection with the .purchase of
coal, and also stated his reason for not selling the press.
Q. What reasons did he give?
A. He wanted to leave the church intact that it might be for
future use on the property; he wanted it to remain intact, that it
might be useful to people on the property and he would be glad if
some one would come there and preach. He did suggest that the
various denominations send their pastor~ there to preach ; he suggested that on one occasion.
Q. That was subsequent to the January conversation?
A. That was about the coal; that was in January, and in
February, I feel sure it was, a little later, that I talked with him in
connection with the press.
Q. On all three of these occasions that you have described as
to conversations with Mr. Hayden, his mind was rational and he
appeared to be all right mentally?
A. I did not detect anything wrong whatever with his mental
faculties.
Q. Your Honor, I do not know whether I gave Mr. Johnson's
name as a witness yesterday for the reputation of the Cooks, and
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s: Johnson

I want the record to show his name in that list?'
page 823 }The Court :
A. The stenographer will add the name to the list, if
it is not already there.
Mr. Curry:
Q. I would like to examine him on that?
The Court: I think it is fair to both sides to limit the character
witnesses to five.
CROSS EXAMINATION
By Mr~ Robertson :
Q. You did not see Mr. Hayden when he testified in this case
last December?
A. No, sir, I was not present at any of the proceedings._
Q. Did you know the condition of his eye sight when you talked
to him about the coal?
A. Nothing more than he signed the checks.
Q. Did he sign them without difficulty?
A. The checks were delivered to me by Mrs. Cook. They were
in Mrs. Hayden's hand-writing and I knew Mr. Hayden's signature
myself.
.
Q. Did you see him sign the checks?
A. No, sir. ·
Q. You did not know the condition of his eye sight?
A. No, sir.
Q. You did not know whether he was partially blind or not?
A. No, sir.
.
Q. You know you got the checks from Mrs. Cook?
A. Yes, sir.
page 824} Q. You got the checks from Mrs. Cook after this case
was started?
A. Not that time I have in mind; I hav~ one today I received
since that time.
Q. The last coal you sold Mr. Hayden was when?
A. I sold him some after 1942, but I could not tell you the exact
date, unless I go back to my books.
Q. It was after this last time?
A. Yes, sir, after 1942.
Q. What was the bill for that coal?
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A. I don't know.
Q. Can you approximate it now?
A. I would not say positively; I think it was probably as much
as $35.00.
Q. Mrs. Marshall Cook sent you a check for it since the case
was started ?
A. I could not tell you; I don't know when the case started.
Q. When did she send it to you?
A. She handed it to me in the office; I received no check except
the last orie, except Mr. Hayden's check.
Q. Who signed that check?
A. J. R. Hayden by Mrs. Katherine Hayden, for $52.25.
Q. You called on her to pay it?
A. In Washington, I did.
Q. Has Mrs. Cook paid you for any of the coal Mr. Hayden
bought from you?
A. I told you she brought Mr. Hayden's check.
Q. Those are the only two payments you have menpage 825 ~tioned in your testimony this morning?
A. Yes, sir.
Q. I am talking about the two checks you mentioned this morning?
A. Those are the two I have in mind. I have an account at
home.
Q. Have Mr. and Mrs. Cook talked to you about this case?
A. No, sir, not personally. I just heard him make some remarks
up there at the station, but I do not recall what they were now, a
year or two ago, and Mr. Hayden was in the station; I was in the
office and he was over in the waiting room.
Q. Neither Marshall Cook nor his wife knew what you were
going to testify to?
A. I do not think they knew my testimony.
Q. You remember when Mr. Russell Cover and I interviewed
you last winter?
A. Yes, sir, I think my statement today is just about what I
told you.
Witness leaves the stand.
Mr. Taylor: The defendants rest their case.
.
Mr. Robertson : I understand that the def end ants rest?
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The Court : That is right, is it not?
Mr. Taylor: Yes, sir, that is true, but, of course, we
page 826 ~have the right to rebut any testimony that the plaintiff
puts on.
The Court : Have you finished your evidence in chief?
· Mr. Taylor: Yes, sir; and it is also understood that the plaintiff
has rested in chief and can only put on rebuttal evidence. If he
introduces any evidence that is not rebuttal, we will object to it.
REBUTTAL EVIDENCE FOR THE PLAINTIFF:
Mrs. Tishie B. Huffman recalled:
Mr. Robertson: Your Honor, this witness testified for the defendants in January, and I am putting her on as an adverse witness.
Mr. Taylor: She was subject to cross examination at that time,
and I submit the only evidence he is allowed to put on at this time
is rebuttal evidence. She has been examined and they have closed
their case in chief. She is allowed to rebut anything that has come
up, but if he is going into. the material facts at issue and bringing in
new evidence, that would not be rebuttal evidence.
The Court: It is not usual to put on an adverse witness in the
rebuttal stage of a case.
page 827 ~ Mr. Robertson: I am going to test her credibility on
rebuttal.
DIRECT EXAMINATION
By Mr. Robertson :
Q. You testified for the Cooks at the hearing of this case m
January of this year?
A. Yes, sir.
Q. Do you know Randolph Showker who testified for the
~ooks in this case?
A. No, sir, I don't know him.
Q. Is it not a fact that while this case was being heard in
January of this year Randolph Showker came to the Hayden home
and asked you to show him where Mr. Hayden's room was in that
house?
Mr. Taylor: I . recall no testimony whatever hy any witness
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touching on the subject of Randolph Showker or any one else
visiting the Hayden home while this case was in progress. It jg
new material that the plaintiff is injecting and we object to the
witness answering that question.
Mr. Robertson: I ask that the witness be excluded from the
court room while I speak my question. ( The witness is taken outside of the court room.)
The Court : Do I understand you are now going to propound all
the questions you are going to ask this witness?
page 828 ~ Mr. Robertson: Yes, sir. I submit that what I am
offering now is essentially rebuttal testimony and is vital
and necessary to arrive at the truth in this case. The witness,
Randolph Showker, testified that he sold considerable quantities of
coal to Mr. Hayden and went frequently to Mr. Hayden's home
and room and checked the sales tickets for accuracy and correction,
and Mr. Hayden paid the bills. I am going to ask this woman if it
is not a fact, while this case was in process of being heard in
January of this year, if this same Randolph Showker did not go to
the Hayden home and ask her where 'Mr. Hayden's room was and
ask her to show him to it. If she says, yes, that will be the end,
because it will be shown that Randolph Showker is not worthy of
belief. If she says, no, she never told him anything like that, then
I will produce the witness to whom Tishie Huffman said she did
do that.
Mr. Taylor: There is nothing in this case to justify this testimony. This witness has testified she did not know Randolph
Showker. How can he prove that, when this witness has testified
that she does not know Randolph Showker?
The Court: Randolph Showker testified about his relations with
Mr. Hayden; he testified he went to his private quarters to talk
to him and received the money and checks. I think it is rebuttal if
he later went there to find out where he lived. I will admit
page 829 ~the evidence as rebuttal testimony, if they can show it is a
fact.
Mr. Taylor: In the face of the fact that she said she did not
know Randolph Showker? That was only a statement of counsel.
The Court : He has a right to ask her if he did not come there
and ask her the question.
Mr. Taylor: Counsel for defendants except to the Court's ruling
on the ground that any evidence hereafter adduced from this witness
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is not rebuttal evidence, as she has already testified that she did not
know the man, Randolph Showker, whom counsel for the plaintiff
is attempting to Iay the foundation to impeach.
Mr. Curry: My learned friend says he is going to call the witness
to show that this witness had told that. That would not be material
evidence in this case; it is only being introduced to discredit this
witness.
Mr. Robertson: That is all I want it for.
The Court : This is done to contradict her ; he wants to ask her
if that is a fact; and, I think, that is rebuttal.
Mr. Taylor: We will ask for the same length of time.
The Court : I am ruling on the questions as they arise.
page 830~

Witness returns to the stand:

Mr. Robertson:
Q. I will ask you if it is not a fact that, while this case was
being heard in January of this year, Randolph Showker came to the
Hayden home, while you were there, and asked you whether Mr.
Hayden was there and asked you to take him to Mr. Hayden's room
and if you did not take him there?
A No, sir; he did not; I was not there while he was there.
Q. Do you know Mrs. James Moyers, who lives next door to
the Hayden home?
A. Yes, sir, I knew her; ain't much acquainted with her.
Q. Is it not a fact that Randolph Showker went to the Hayden
home and asked you the question that I have indicated?
Mr. Taylor: We object to the repetition of the question.
Mr. Robertson: She is an adverse witness for cross examination.
The Court: You can recall any witness for further cross examination within the discretion of the Court.
Mr. Taylor: He is injecting new material after resting his case.
The Court : I have ruled this is rebuttal testimony.
page 831 ~ Mr. Taylor: Defendants, by counsel, except to the
Court's ruling on the grounds already assigned.
Mr. Robertson :
Q. I will ask you if it is not a fact that Randolph Showker
went to the Hayden home, while you were there, and asked you
the questions I have indicated, and you showed him to Mr. Hayden's
room; told him where it was and took him there; and that you
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went over to Mrs. Moyers' home to borrow some coffee and told
her that he had come there and asked you where Mr. Hayden's
room was, and asked you to show it to him; and you told Mrs.
Moyers you did not know which side he was on, and you wondered
why he did it?
A. I never mentioned no such question as that to Mrs. Moyers.
Q. You deny that you had any such conversation with Mrs.
Moyers?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Taylor:
Q. You have testified that you do not know Randolph Showker?
A. No, sir, I don't know him; I don't know one Showker from
another. I am not acquainted with them at all.
page 832~

REDIRECT EXAMINATION

By Mr. Robertson :
Q. While this trial was in progress, in January, of this year,
did any one come to the Hayden home, while you were there, and
ask you where Mr. Hayden's room was, and ask you to show it
to them?
A. No, sir, they did not.
Witness leaves the stand.
Mrs. James Moyers, another witness of lawful age, called on ·
behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. Where do you live?
A. I live at Augusta Springs, right next to Mr. Hayden.
Q. Do you know Mrs. Tichie Huffman?
Q. Yes, sir.
Q. Do you remember when this case was being tried in January
of this year?
A. Yes, sir, I remember that very well.
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Q.

Do you know Randolph Showker?
No, sir, I do not know him.
Q. Do you remember Mrs. Huffman coming to your house and
having a conversation with you about Randolph Showker?
Mr. Taylor: W·e object to the question and object to all questions asked this witness and answers made by the witness,
page 833 ~on the grounds previously stated.
Tbs Court : The objection is overruled for the reasons
heretofore given.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
A. Well, I don't know whether it was Showker, or who it was.
She come to my house to borrow a little coffee, and she asked me
if I had heard Mrs. Cook say whether Showker was on her side;
and I told her that I did not know; and she said something about
he wanted to see a room; and I just said : "Well, I guess he was
sent there; maybe some lawyers sent him there"; and she went on
back and that is all that was said about it.
Q. Did she say what Showker asked her to do when he came to
the Hayden home?
A. Said something about wanting in the room.
Q. What room?
A. Mr. Hayden's room.
Q. Did she show him the room?
A. I don't know whether she showed him the room, or told him
where the room was; that Showker asked her to see into Mr.
Hayden's room; and I said: "I guess a lawyer or someone sent
him." It was while the trial was going on, and I did not think no
more about it.
No cross examination.
Witness leaves the stand.
A.

Marshall W. Cook recalled as an adverse witness:

By Mr. Robertson :
DIRECT EXAMINATION

Q.
A.

Q.

What is your fathers' name?
William L. Cook.
\i\There does he live?

654

Supreme Court of Appeals of Virginia

Marsh.all W. Cook
A.

On the south side of West View.
Q. That is known as the Swoope neighborhood?
A. Well, no, that is over nearer Valley Mills.
Q. You have a brother named Lewis Cook?
A. Yes, sir.
Q. Where does he live?
A. He runs a meat shop here in Staunton and lives on-I don't
know what the name of that street is.
Q. How many times has he been married?
A. Only once as far as I know.
Q. Whom did he marry?
A. Isabel Cochran.
Q. Lewis Cook, your brother, married Isabel Cochran?
A. Yes, sir.
Mr. Taylor: We object to this evidence as not being. rebuttal
evidence.
The Court: I cannot tell at this point what the evidence is; I will
rule on it when I understand what it is about.
page 835 ~Mr. Robertson:
Q. I will ask you if it is not a fact that H. H.
Saunders, the lawyer who testified for you in this case, if his first
wife was the sister of the girl your brother, Lewis Cook, married?
A. I don't know who he married, or nothing about it.
Q. Do you know who the first wife of H. H. Saunders was?
A. No, sir, I don't know.
Q. I will ask you whether or not you stated that you don't know
a sister of your brother's wife was the first wife of H. H. Saunders?
Q. I believe you testified before that you did not know H. H.
Saunders at all until he came. to your home on February 27, 1942?
A. I never did see Mr. Saunders.
Q. Are you on good terms with your brother, Lewis Cook?
A. Yes, sir. Do you want to get him down here and see if we
are on good terms ?
Q. Do you testify that you did not know that the first wife of
H. H. Saunders was a sister of the girl that your brother married?
A. I don't know who Saunders married, or who she married;
I never saw Saunders.
Q. Do you know now that H. H. Saunder's first wife was a
sister of the girl your brother married?
A. I don't know who he married or who she married.
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page 836 ~

Mr. Taylor: I move that this evidence be stricken
from the record; it is not rebuttal evidence in any shape

or form.
The Court : The motion is overruled. .
Mr. Taylor: Defendants, by counsel, except to the Court's ruling, and ask that it be stricken out on the ground that it is improper.
Witneses leaves the stand.
Mrs. Marshal) W. Cook recalled as an adverse witness for further
cross examination :
FURTHER CROSS EXAMINATION
By Mr. Robertson:
Q. I believe you testified that you did not know H. H. Saunders
before he came to your home on February 27, 1942: Is that a fact?
A. Yes, sir, I did.
Q. Did you know that Lewis Cook and H. H. Saunders had
married sisters?
A. No, sir.
Q. You did not know that the first wife of H. H. Saunders
was a sister of Lewis Cook's wife?
A. No, sir, I did not know his first wife or his second wife
either.
Q. Do you recall Miss Fitandes, who boarded in your house?
A. Yes, sir.
Q. Did you not, on one occasion while Miss Fitandes was
boarding at your home, tell her that you had a relative,
page 837~Mr. H. H. Saunders, who was representing you all in this
matter?
A. I did not because I do not know a thing about it.
Q. Didn't you tell Miss Fitandes that you had a lawyer relative,
who was representing you and Mr. Cook at the time Mr. Hayden
executed the deed of February 28, 1942?
A. No, sir.
Q. I will ask you whether or not you told Miss Fitandes that
you had a lawyer relative, who was representing you in this case?
A. No. sir.
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Q. I will ask you if it is not a fact that you told Miss Fitandes
that you had inherited money from a relative with which you were
improving the Hayden property?
A. No, sir, I never inherited any money from a relative.
Q. I will ask you if you did not tell Miss F~tandes that you had
inherited some money from a relative with which you were fixing
up the Hayden property?
A. No, sir, I did not.
Mr. Taylor: We object to th_is testimony as not being rebuttal
testimony.
The Court: My view is the witness was recalled for further
cross examination.
page 838 ~ Mr. Taylor: The plaintiff had rested its case and is
only allowed rebuttal evidence. There is no evidence in
this case that touches on any matter that counsel has asked
these last two witnesses about, and we except to your Honor's
ruling and ask that the evidence be stricken out.
The Court : The motion is overruled.
Mr. Taylor: Defendants, by counsel, except to your Honor's
ruling.
Richard Lee Patterson, another witness of lawful age, called on
behalf of the plaintiff, after being duly sworn, testified as follows:
~

DIRECT EXAMINATION
By Mr. Robertson:
Q. Where do you live?
A. Hampton, Va.
Q. What is your business?
A. I am a clerk at the ship yards.
Q. What ship yards?
A. Newport News Dry Dock and Ship Building Company.
Q. How long have you been working there?
A. For the past 7 years.
Q. vVhere were you born and raised?
A. In Augusta Springs.
Q. Who was your father?
A. Mr. E. E. Patterson.
.-4-
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page 839 ~

Q. Did you ever live in the Augusta Springs neighborhood?
A. I left there in 1936.
Q. How many years did you live there altogether?
A. About 40 years; I will be 47 this month.
Q. Do you know Marshall W. Cook?
A. Yes, sir.
Q. How long have you known him?
A. Ever since he moved to Augusta Springs.
Q. Do you know his general reputation in the neighborhood in
which he lives for truth and veracity?
A. I hardly know what to say.
Q. Do you know his general reputation for truth and veracity
in the neighborhood in which he lives? Do you know what people
generally think of his truthfulness?
A. It is not good.
Q. Do you know Mrs. Lenore M. Cook?
Mr. Taylor: We object to the evidence; it is not rebuttal evidence, and this witness has not lived there for 7 years. He lived
there for 40 years and has been living in Newport News for the last
7 years.
The Court: I understand in rebuttal you can attack the character
of the witnesses here; you can introduce evidence to the contrary.
Mr. Taylor: You hold a man can testify as to another man's
character if he has not lived in the community for 7 years?
page 840~ The Court: If the man lived there 40 years and seven
of these are the years the Cooks lived there, he can testify.
I understood that the Cooks had lived there 12 or 15 years.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling,
for the reasons stated.
Mr. Robertson:
Q. Do you know the reputation of Mrs. Marshall W. Cook for
truth and veracity in the neighborhood where she lives?
A. It is not good.
Q. From what you know of the reputation of Marshall W.
Cook would you believe him on oath in a matter in which he was
interested?
A. No, sir.
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Q. From what you know of the reputation of Mrs. Marshall W.
Cook, would you believe her on oath in a matter in which she was
interested?
A. .No, sir.
Q. Do you know the reputation of Mrs. Tishie Huffman for
truth and veracity in the neighborhood in which she lives?
A. It is not good.
Q. Would you personally believe her on oath in a matter 111
which she was. personally interested?
A. No, sir.
page 841 ~ Mr. Curry: We object to the question about Mrs.
Huffman; he did not indicate how long he had known
her.
Mr. Robertson :
Q. How long have you known Mrs. Tishie Huffma'n?
A. Ever since she has lived there.
Q. How many years would that be?
A. 20 odd years, I suppose.
Q. During the 7 years since you have not lived in the Augusta
Springs neighborhood, have you continued to go back and forth?
A. At intervals, several times.
Q. Do you know Mrs. Lottie Downey?
A. Yes, sir.
Q. How long have you known her?
A. Ever since she lived there.
Q. Do you know her reputation for truthfulness in the neigh-:borhood in which she lives?
A. It is not good.
Q. Would you believe her on oath in a matter in which she is
personally interested?
A. No, sir.
---.,.,....,_"!"'"'--,-.. rl::.

CROSS EXAMINATION
By Mr. Taylor:
Q. You say you now live at Hampton, Virginia?
A. Yes, sir. ·
Q. And you are employed as a clerk in the ship yards?
page 824 ~ A. Cqief metal department, Newport News Dry Dock
and S'1ip Building Company.
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You have lived at Hampton for the last 7 years?
Since August, 1936.
Q. You have not been back to Augusta Springs but a couple of
times since?
A. That is right.
Q. How long did you stay?
A. 30 days the first time.
Q. When was that?
A. That was in 1937.
Q. When did you come back the second time?
A. In 1939.
Q. Are those the only two times that you came back?
A. Yes, sir.
Q. Only two times until now?
A. Yes, sir.
Q. Where did you stay when you came back?
A. I stayed with Mr. Hayden.
Q. That was at the Pendleton place?
A. Yes, sir.
Q. You lived there in the home with Mrs. ·Marshall Cook the
times that you came back here?
A. Yes, sir.
Q. Mrs. Cook prepared meals for you and fed you while you
were there?
A. Yes, sir.
· Q. You were perfectly friendly with her, were
not?
A. Very friendly.
page 843 ~ Q. You were also friendly with Mr. Cook?
A. Yes, sir.
Q. Mr. and Mrs. Cook looked after Mr. Hayden in good shape?
They cared for him in every particular, did they not; furnished him
whatever he wanted?
A. As far as I could see, they did.
Q. Mr. Hayden was very friendly with Mr. and Mrs.· Cook?
A. He seemed to be.
Q. They were held high in his mind as people that he had
there in his home?
A. He seemed to be very friendly to them.
Q. You say that you have not been back here since 1939: War:.
that the last time you were back here, 1939 or 1938?

Q.

A.

you
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A.

I think I said 1939, but I believe it was 1938.
You have not been back since?
No, sir.
Q. Of course, you have not been associated with the people in
Augusta Springs since 1938; and at that time you associated with
the Cooks in the residence of Mr. Hayden?
A. The last time I was there only two days.
Q. And you stayed with Mr. Hayden?
A. No, sir, I did not stay with Mr. Hayden the last time. I
stayed with Mr. Bell.
Q. Where does he live?
A. On the hill across the track.
Q. Does he still live there?
A. Yes, sir.
Q. How long did you stay on that occasion?
page 844~ A. Only two days and one night.
Q
Q. You are testifying here as to the general reputation of
the Cooks in the neighborhood up there : Diel you ever associate with
the neighbors of the Cooks and the friends of the Cooks, he best
people in that neighborhood?
A. I had something to do with most everybody in the village in
a neighborly way.
Q. Diel you acquire the basis for that statement you made here
in those clays you were here or in 1937?
A. That was before I moved away from up tnere.
Q. Do you know Mr. W. S. Johnson up there?
A. Yes, sir.
Q. Do you know Mr. Glover at the bank?
A. Yes, sir.
Q. Do you know Mr. Harry Parker, of Craigsville?
A. Yes, sir.
Q. Do you know Mrs. Hankins?
A. I really never met her; I know her when I see her_; I know
her husband well.
Q. Do you know Mrs. Charles Black?
A. Yes, sir.
Q. Do you know Mr. Clarence Cleveland, the Druggist?
A. Yes, sir.
Q. Do you know Mr. George Glass?

Q.
A.
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A.

Yes, sir.
Do you know Mrs. James O'Neal?
I do not know her.
Q. She is the wife of the manager of the Stillwater
page 845 ~ vVorsted Mills?
A. No, sir, I don't think I know her.
Q. Do you know all of these people I have just asked you
about :-Mr. Johnson, Mrs. Charles Black, Harry Parker, Mrs.
Dr. Hankins, Clarence Cleveland and George Glass-Do you know
their reputation up there for truth and veracity?
A. It is good as far as I know.
Q. I wish you would tell the Court whether or not that group of
people are not a group of the highest standing citizens in that
community?
Mr. Robertson: The question is objected to; we have not attacked their characters.
Mr. Taylor:
Q. You do know the reputation they bear up there for truth
and veracity ?
A. I never heard anything to the contrary.
Q. Would you or not believe any one of them on oath ?
The Court: I do not think where a person's veracity has not been
brought in issue, you can ask such a question.
Mr. Taylor: I do not think this is rebuttal evidence, but if the
Court is going to allow it, we have to show what valuaJ)le witnesses
we have to testify.
page 846 ~ Mr. Robertson: I have not attacked the credibility of
any witnesses, except Mrs. Tishie Huffman, Mrs. Lottie
Downey and the two defendants.
The Court: For the future limit it to the hvo defendants and
not the collateral witnesses.
Mr. Taylor:
Q. How did you arrive at the opinion that you based your testimony one that you would not believe Mr. or Mrs. Cook on oath?
A. This is their general reputation.
Q. What was in the atmosphere?
A. Yes, sir.
Q. When did you acquire that opinion?
A. I have known of it for a long time, for a good many years.
Q.
A.
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Q. When did you last talk with Mr. Russell Cover about this
case?
A. I never talked to Mr. Cover.
Q. Do you know Mr. Cover?
A. Yes, sir.
Q. You have not discussed this case with him since you have
been in Staunton?
A. I have not seen him.
Q. Can you tell this Court any associates of Mr. and Mrs.
Cook in the community in which they live, people that
page 847 ~they associate with, go places with, or mix with, or have
anything in common together, that you have associated
with?
Mr. Robertson: The question is objected to; I ask that the
questions be separated.
Mr. Taylor:
Q. Have you ever associated with any one that associated with
Mr. and Mrs. Cook?
A. Yes, sir.
Q. Who?
A. Most everybody in the neighborhood. . Everybody knows
each other in a small neighborhood like that, more or less?
Q. Did you ever associate with Mr. Harry Parker or Mrs.
Charles Black?
A.· No, sir, a speaking acquaintance, no business with them.
Q. Did you ever associate with Mrs. Hankins or Mr. Johnson?
A. Business with Mr. Johnson; he is president of the bank, and
that used to be my bank.
Q. The last time you were down here, in 1938, you were only
here two days?
A. Two days and one night.
Q. In 1937 you spent a month at the Hayden home?
A. Yes, sir.
Q. You say Mr. Hayden regarded the Cook family very highly
page 848 ~at that time?
Q. I could not say just how highly, but they seemed
to be very friendly.
Q. Can you give me the name of one person that has made the
statement to you that he would not believe the Cooks on oath?
A.

No, sir.
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REDIRECT EXAMINATION
By Mr. Robertson:
Q. Have you ever heard Mr. James R. Hayden say what he
intended to do with his property, who he wanted his property to
go to?
. A. Yes, sir, ever since he bought it.
Mr. Curry : This line of examination is objected to; it is. not
rebuttal.
Mr. Robertson: I wish the examination to go in the record for
the purposes of appeal.
The Court : The examination which is now proposed to be made
by Mr. Robertson and is objected to by counsel for the defendants
as not being rebuttal, which objection is sustained by the Court, is
made for the record; and it is understood it is not to be considered
by this Court.
page 849 ~Mr. Robertson:
Q. Have you heard Mr. James R. Hayden speak about
t~e disposition he intended to make of his property?
A. He always said he intended to leave it to his niece.
Q. Over what period of time have you heard him make this
statement?
A. Ever since he bought the place.
RECROSS EXAMINATION
By Mr. Taylor:
Q. Up to what time?
A. Up to the last time I saw him.
Q. When was the last time you saw him?
A. In 1938.
Q. You have not seen Mr. Hayden since 1938?
A. No, sir.
Q. Who have you discussed this case with since you have been
in Staunton this time?
A. Nobody ex.cept my sisters; we have talked about it.
Q. You have discussed it with nobody else except your sisters?
A. No, sir.
Q. No one knew what you were going to testify to before you
got on the stand this morning?
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A.

No, sir.
Except your sisters?
A. That is right.
Q. No one at all?
A.· No, sir.

Q.

page 850~

RE-REDIRECT EXAMINATION

By Mr. Robertson:
Q. Have you talked about the case with me since you were in
Staunton?
A. Yes, sir; I thought Mr. Taylor meant outside of counsel.
Q. Have you discussed it with Mr. Peyton Cochran?
A. Yes, sir.
Witness leaves the stand.
Mrs. R. L. D. Rowzie, another witness of lawful age, called on
behalf of the plaintiff, after being duly sworn, testified as follows:

DIRECT EXAMINATION
By Mr. Robertson:
Q. \i\That is your full name?
A. Mrs. Richard Lawrence Drayton Rowzie.
Q. Where do you live?
A. In Hilton Village.
Q. What is your husband's occupation?
A. Insurance business.
Q. What was your name before you married?
A. Nannie Braxton Patterson.
Q. Who was your father?
A. Edward E. Patterson.
Q. Where were you born and raised?
A. Augusta Springs, Virginia.
Q. Do you know Mr. James R. Hayden?
A. Yes, sir.
Q. How long have you known him?
page 851 ~ A. 35 years.
·
Q. How old are you?

A. 41.
Q. Did Mr. Hayden ever visit in the home of your father?
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A.

Very often.
Did he ever board there ?
A. He boarded there off and on.
Q. When did you move away from the Augusta Springs neigh··
borhood and your home?
A. In January, 1931.
Q. Have you gone back there from time to time since then?
A. Yes, sir.
Q. How often?
A. Every summer until about 3 years ago.
Q. How long did you stay each summer?
A. A few days at a time or a week at a time, and the last three
or four time for a day at a time.
Q. Where did you stay?
A. When I spent the day, just visiting around, and when father
lived, until 1937, I stayed, of course, at home.
Q. When was the last time you were up there?
A. In July, 1940.
Q. How often did you go back between 1931 and 1940?
A. I suppose I was there 6 or 7 times, not every year because I
was out of the State for two years.
Q. Do you know Mr. Marshall W. Cook, one of the defendants
in this case ?
A. Yes, sir.
page 852 ~ Q. How long have you known him?
A. Ever since he lived in Augusta Springs.
Q. Do you know his general reputation for truthfulness?
A. Yes, sir.
Q. What is it?
A. It is bad.
Q. Would you believe him on oath in a matter in which he was
personally interested ?
A. I would not.
Q. Do you know Mrs. Marshall W. Cook?
A. Yes, sir.
Q. How long have you known her?
A. For the same length of time.
Q. Do you know her general reputation for truthfulness in the
neighborhood in which she lives?
A. Yes, sir.

Q.
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A.
Q.

It is bad.
Would you believe her on oath in a matter in which she was
personally interested?
A. No, sir.
Mr. Taylor: I wish it understood that I am making the same
objection to this testimony as I made to the same line of testimony
when Mr. R. L. Patterson testified-that it is not rebuttal testimony; that the witness has not lived in Augusta Springs since

- 1931.
page 853 ~

The Court: And I overrule your objection for the
reasons stated heretofore.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.
Mr. Robertson: I wish to ask this witness the same questions I
asked Mr. R. L. Patterson for the record for the purposes of appeal.
The Court : It is understood that the examination proposed to be
made by Mr. Robertson, which is objected to by counsel for the
defendants as not being rebuttal, which objection is sustained by
the Court, is made for the record ; and it is understood it is not to
be considered by this Court.
Mr. Robertson:
Q. Have you ever heard Mr. Hayden state what disposition he
intended to make of his property?
A. Yes, sir, I have.
Q. What did he say?
A. He always said he was going to leave it to his niece, Louise
Hayden, and her mother, in Washington.
Q. How often did you hear him say that?
A. In all those years just countless times; he always said the
same thing.
page 854 ~ Mr. Taylor: We make the same objection to that line
of evidence. We do not think it is proper to put it in the
record.
The Court: Either at law or in equity if evidence is excluded, it
is proper to put it in so the Court of Appeals may tell whether the
Court below was correct in its ruling. Particularly is this true in
chancery cases which are mostly heard out of the presence of the
Court. They go ahead and put the evidence in the record.
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CROSS EXAMINATION
By Mr. Taylor:
Q. You testified, I believe that you are a sister of Mr. Patterson
who has testified here?
A. Yes, sir.
Q. Where do you live now?
A. In Hilton Village, Virginia.
Q. That is a sub-division .of property that was made up by
Mr. Hayden?
.
A. No, sir, that is in Newport News.
Q. Do you live with Mr. Patterson?
A. ·No, sir, he lives on the other side, and I live on this side.
Q. How long have you been living there?
A. Almost two years.
Q. You have not lived at Augusta Springs since 1931?
A. No, sir.
Q. Where
was
your
father's
place
at
Augusta
Springs?
page 855 ~ A. Right at the Augusta Springs station.
Q. When you left Augusta Springs in 1931, where
did you move to?
A. To Newport News.
Q. You say you came back 6 or 7 times?
A. Yes, sir.
Q. How long would you stay?
A. A week at a time, a few days until father's death, and after
that I came to Staunton or Waynesboro and went out there for a
day.
Q. Since 1936 you have not stayed at night?
A. No, sir, but there in day time.
Q. Did you go to the Hayden home?
A. · Yes, sir, I did, and 1940 was the last time I saw him.
Q. Mr. and Mrs. Cook were living in the Hayden home?
A. Yes, sir.
Q. You did take a number of meals there and stayed there
·
some time?
A. Just for meals and to see Mr. Hayden.
Q. Mr. Hayden appeared to be fond of the Cooks?
A. I think he seemed to like them all right.
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Q.

They were looking after the farm and working the farm
and Mrs. Cook was looking after and taking care of the house?
A. That is what they were supposed to do.
Q. Did she feed you properly?
A. Yes, sir, she fed me properly.
Q. You ate there?
A. Yes, sir, and enjoyed everything I ever ate there.
page 856 ~ Q. There is no question about her looking after Mr .
. Hayden?
Mr. Robertson: I am objecting to his going into all of this; it
is no rebuttal and not within the limits the Court has prescribed.
Mr. Taylor: The Court has allowed that the evidence as to the
veracity and truth of the defendants is rebuttal evidence. I ·think I
have a right to show this evidence.
The Court: I do not think it involves what kind of meals she
served. I do not disagree with you about the rule. I think you have
a perfect right to show her familiarity or lack of familiarity with
the community about which she testifies. How they took care of
Mr. Hayden and what kind of meals were served are not germane
to the question.
Mr. Curry: It shows the kind of a witness she is, one who would
go to a place and eat meals and then come in and talk about them.
Mr. Robertson: I object to Mr. Curry undertaking to insult this
witness.
Mr. Curry: We have a right to show-my remarks about her I
will not repeat-but it indicates the character of a witness that will
do that.
page 857 ~ The Court : That is your opinion, and I do not think
_it is proper for you to say it about the witness.
Mr. Taylor:
Q. You were not summoned here as a witness?
A. No, sir.
Q. You came of your own free will?
A. Yes, sir.
Q. I wish you would tell the Court just how and when you
acquired the inforn1ation on which you base your knowledge as to
the reputation of Mr. and Mrs. Cook for trttth and veracity?
A. You know just as long as they lived in Augusta Springs; I
· ·
have known it for years.
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Q. That is what everybody thinks, the best people who live
there?
A. I imagine so, the best people.
Q. Is that where you got your information?
A. You cannot live in a place as long as I lived there and not
know it.
Q. From whom did you acquire your information that you
would not believe Mr. and Mrs. Cook on oath?
A. I just would not like to say.
Q. How did you acquire that information that you base your
opinion on?
A. I do not care to answer that.
Q. Did you associate with the best people in Augusta
Springs?
page 858 ~ A. I certainly think I did; everybody there was always
nice to me.
Q. C-0uld you give one person's name who stated that he would
not believe Marshall Cook or Mrs. Marshall Cook on oath?
A. I would not like to do that. Do I have to answer that?
The Court : No.
Mr. Taylor:
Q. Do you know Mrs. Charles Black?
A. Not very well.
Q. Do you know Mrs. T. W. Hankins?
A. Not very well.
Q. Do you know Mrs. Will Robertson?
A. Yes, sir.
Q. Do you know Mrs. James O'N eal?
A. She moved there after I left, didn't she? Is she connected
with the Worsted Mills?
The Court : You cannot ask any questions.
A. I just don't know her.
Mr. Taylor:
Q. You have not kept in touch within the last 12 or 13 years?
A. We have.
Q. You do not know Mrs. James O'N eal?
A. I used to know a Mrs. O'N eal years ago, and I know there
was an O'Neal connected with. the Mills.
Q. Did you know Clarence Cleveland?
page 859 ~ A. Very casually.
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Q.

Do you know Mr. W. S. Johnson?
Yes, sir.
Do you know George Glass?
Just casually.
Q. Do you know Mrs. T. J. Trainum, the post-mistress?
A. Yes, sir, just casually.
Q. Do you know their reputation in that community for truth
and veracity?
The Court: I have ruled that I cannot let you go into that.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.
Q. Can you give any one person's name, who has told you that
they would not believe Mr. and Mrs. Cook on oath?
A. I thought I did not have to answer that.
Mr. Curry: She ought to be required to answer it.
The Court: Do I understand that it is your view of the law that
you can require a witness, testifying on the bad reputation of a
party, to say who he had heard say it was bad?
Mr. Curry: Yes, sir.
page 860 ~ The Court : I do not agree with you and I rule the
witness does not have to answer the question.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.
Q. Do you know any people in Augusta Springs who associate
with the Cooks and associate with you?
A. I tried to be a friend to all of them.
Q. Including the Cooks?
A. Yes, sir, they were always nice to me.
Q. Always your friends?
A. Always nice to me.
Q. Were they always your friends?
A. As far as I know, yes, sir; to me personally they have never
done a thing and were always nice to me.
Q. Did you associate with the same people that the Cooks
associated with?
A. No, sir, I did not.
Q. You did not mingle with the same group that they mingled
with?
A. No, sir.
The Court:. You can, without having the witness disclose who ·
A.
Q.
A.

Marshall \V. Cook et al v. James R. Hayden

671

Mrs. R. L. D. Rowzie
told her, ask her how many people she has heard say from time to
time they would not believe the Cooks on oath; but certainly the
rule does not contemplate naming the people, but you can
page 861 ~do that; state how often she has heard it. It is one part
of the whole case, of the facts at issue.
Mr. Taylor:
Q. Can you give me the names of any of the outstanding people
in Craigsville or Augusta Springs-The Court: That is not proper. The witness has stated she is
41, and was born and raised in a small community and left it in
1931 and kept in touch with it until 1940. She has the right to
state what is the fact as to a person's reputation without going into
the question of how many people she knows.
Mr. Taylor: She has indicaJed some of these people she knows
and some she does not know. I think I can show she does not know
any of them; has not kept up with the times or the people, especially
what was going on in the town.
The Court : That is going into a collateral issue.
Mr. Taylor: Witness after witness .has come down here and
testified they lived there for 20 years.
The Court: The witness identified Mrs. O'Neal perfectly; she
did know a lady by that name and her husband was connected with
the Woolen Mills.
page 862 ~ Q. Do you know Mr. Virgil Kincaid?
A. Yes, sir.
Q. Mr. Sheridan Cole?
A. Yes, sir.
Q. Where does he live?
A. Across the track from our old home.
Q. Do you know Mr. Clarence Cleveland?
A. Yes, sir.
Q. Does he live at Augusta Springs or Craigsville?
A. He is a druggist in Craigsville.
Q. Do you know Mr. Russell Cover?
A. Yes, sir.
Q. Have you seen him since you have been back here?
A. Not for 5 or 6 years, I suppose.
Witness leaves the stand.
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Mr. Richard Lee Patterson recalled:
RE-RECROSS EXAMINATION
By Mr. Taylor:
Q. You did not come here under subpoena of the Court?
A. No, sir.
Q. Did I understand you to say that you had not discussed this
case with any one with the exception of Mr. Robertson?
A. With Mr. Cochran.
Q. You have not discussed it with Mrs. Hayden?
A. No, sir.
Q. You have not seen Mrs. Hayden?
A. Just a very few minutes.
Witness leaves the stand.
page 863 ~

Mrs. J. B. Shackelford, another withess of lawful age,
called on behalf of the plaintiff, after being duly sworn,
testified as follows :
DIRECT EXAMINATION
By Mr. Robertson:
Q. Where do you live?
A. In Hilton Village, Virginia.
Q. Are you a sister of Mrs. Rowzie?
A. Y.es, sir.
Q. What does your husband do?
A. He is a time-keeper in the ship yards at Newport News.
Q. Where you born and raised?
A. At Augusta Springs.
Q. Who was your father?
A. Mr. E. E. Patterson.
Q. When did you live at Augusta Springs?
A. I left in 1826.
Q. Since you left, how frequently have you been back?
A. A vacation in the summer for several weeks.
Q. When did your father die?
A. In 1936.
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Q. Did you continue to go 'back to your father's home to visit
in the summer until the time of his death?
A. Yes, sir.
Q. How long did you stay?
A. No longer than two weeks.
Q. Have you been back to Augusta Springs since your father's
·
death?
A. Yes, sir.
Q. About how of ten?
page 864~ A. Twice I know.
Q. \,\There did you stay those times?
A. We usually spent the nights in Staunton and go out there
for a day.
Q. When was the last time you went out there?
A. May 12, 1941.
Q. Why did you go out there on those trips after your father's
death?
A. To see friends and Mr. Hayden.
Q. Had Mr. Hayden been a visitor in your father's home?
A. Yes, sir.
Q. Had he evel\ boarded in your father's home?
A. Yes, sir.
Q. How long have you known Mr. Hayden?
Q. For 35 years.
Q. How old are you ?
A. 44.
Q. Was your family fond of Mr. Hayden and he of them?
A. Yes, sir, we certainly were.
Q. Do you know Mr. Marshall W. Cook, one of the defendants?
A. I have known Mr. Cook just by sight.
Q. How long have you known him in that way?
A. I have known the Cooks for, I suppose, 19 or 20 years.
Q. Do you know the general reputation he bears in the community where he lives for truthfulness and veracity?
A. Yes, sir, I do.
Q. Is it good or bad?
A. I think I will have to say it is not good; it is bad.
page 865 ~ Q. vVould you yourself believe him on oath in a
matter in which he was personally interested?
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A. I am afraid I would have to say no.
Q.

Do you know Mrs. Marshall W. Cook, one of the defend-

ants?
A. I do.
Q. How long have you known her?
A. As long as I have known Mr. Cook.
Q. Do you know her general reputation for truthfulness in the
neighborhood in which she lives?
A. I do.
Q. What is it?
A. It is bad.
Q. Would you yourself believe her on oath in a. matter in which
she was personally interested?
A. No, sir.
Q. Do you know whether Mrs. Cook has the reputation of being
the neighborhood gossip?
A. Yes, sir.
Q. What is her reputation?
A. She is.
Mr. Taylor: I wish it understood thaat I am making the same
objection to this testimony as I made to the sarpe line of testimony
when Mr. R. L. Patterson and Mrs. Rowzie testified-that it is not
rebuttal testimony; and that the witness has not lived in Augusta
Springs since 1926.
·
The Court: And I overrule your objection for the
page 866 ~reasons stated heretofore.
Mr. Taylor: Defendants, by counsel, except to the
Court's ruling.
Mr. Robertson : I wish to ask this witness the same questions I
asked Mr. R. L. Patterson and Mrs. Rowzie for the record for the
purposes of appeal.
The Court : It is understood that the examination proposed to be
made by Mr. Robertson, which is objected to by counsel for the
defendants as not being rebuttal evidence, which objection is sustained by the Court, is made for the record; and it is understood it
is not to be considered by this Court.
Mr. Robertson:
Q. Have you eyer heard Mr. Hayden express an intention as
to what he expected to do with his property?
A. Yes, sir.
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Q.
A.
Q.
A.
Q.
A.

About how many times?
I could not say how many times, but a number of times.
Over what period of time?
Over a period of years, since he had the place.
Extending down to what date?
Down to May 12, 1941.
Q. What was the intention that he expressed?
A. He was to leave the place to Miss Louise Hayden, his niece,
in vVashington.
page 867~

CROSS EXAMINATION

By Mr. Taylor:
Q. You left Augusta Springs in 1926?
A. Yes, sir.
Q. That was 17 years ago?
A. Yes, sir.
Q. And you have only been back there for vacations: Is that
correct?
A. Yes, sir.
Q. Since your father died in 1936, about 7 years ago, you have
only been back twice?
A. The next year we went back to straighten everything out;
it would be three times to my home place.
Q. Then you came to Staunton and rode out during the day?
A. We stayed out there.
Q. When you straightened out your father's business?
A. Yes, sir.
Q. The other two times you only went out during the day time?
A. Yes, sir.
Q. And went to see Mr. Hayden?
A. Yes, sir.
Q. Mr. Hayden was very fond of the Cooks, was he not?
A. He never said he was.
Q. So far as you could tell he was?
A. As far as I know; he did not say so.
Q. He did not say he was not?
A. No, sir, he did not say he was not or say he was.
Q. At that time they were living there in his home?
page 868 ~ A. Yes, sir, all these 12 years.
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Q. You say you were only in Augusta Springs during
the day time?
A. Yes, sir.
Q. For how many days?
A. A day at a time.
Q. Twice in the 7 years you have been there a day at a time:
is that correct ?
A. I.said three times: The first time I was there several weeks,
and twice a day at a time.
Q. Whom did you visit when you went there?
A. When there a day at a time just paid short visits to different
ones; went to see Mr. Hayden first.
Q. Who else did you visit?
A. Just different ones that lived around there: The Bells, and
Mrs. Harlow and the Morans.
Q. The George Morans?
A. Yes, sir, we saw them.
Q. You base your statement as to Mr. Cook's and Mrs. Cook's
reputation on what you learned while visiting out there?
A. No, sir. You mean in the last few visits?
Q. Yes.
A. No, sir.
Q. You are basing it on what you have learned since the institution of this suit?
A. No, sir.
Q. Are you basing it on something personal ,between you and
the Cooks?
A. No, sir..
page 869~ Q. What are you basing it on?
A. His intention, to whom he meant to leave the
place.
Q. I am talking about Mr. and Mrs. Cook's reputation for truth
and veracity?
A. I just heard it to be a fact.
Q. At Augusta Springs?
A. Yes, sir, I lived there too.
Q. You have not lived there for the last 17 years.
A. No, sir, I have not lived there for that long.
Q. You have only been back there three times?
A. Yes, sir.
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Q.
A.
Q.
A.

You were not summoned here by the Court to testify?
No, sir.
You came of your own accord?
Yes, sir.
Q. Have you discussed this case with Mrs. Hayden ?
A. I have not seen Mrs. Hayden?
Q. 'With Miss Hayden?
A. No, sir.
Q. Have you discussed the case with Mr. Cover?
A. No, sir.
\i\Titness leaves the stand.
H. L. Lockridge, another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. Where do you live?
A. Augusta Springs.
Q. What is your business?
A. I farm some and work at the Woodrow \,Vilson Hospital at
the present time.
,
Q. Are you deputy sheriff, or do you occupy any official
position?
A. No, sir, I do not act as a deputy sheriff; just a guard on the
hospital grounds.
Q. At Augusta Springs do you occupy the home that was formerly occupied by Mr. Russell Cover?
A. Yes, sir.
Q. How long have you lived at Augusta Springs?
A. Since 1924.
Q. Have you ever occupied an official position as deputy sheriff
or constable?
A. Deputy sheriff and constable both.
Q. Were you ever employed by the Tannery?
A. Yes, sir.
Q. What kind of work?
A. I looked after their property, renting the houses and collecting the rents.
page 870 ~
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Q. When you were working for the Tannery, did you ever have
any rent to collect from Marshall W. Cook, one of the defendants
in this case?
Mr. Taylor: We object to the question; this is not rebuttal testimony.
page 871 ~ Mr. Robertson: I do no think it makes much difference
one way or the other. I am trying not to leave any loose
ends in the case. Mr. Cook testified that when he worked for the
Tannery he occupied a house for which he paid a rent of $6.00 per
month and when he left there to go to the Hayden property, the
rent had been raised to $10.00 per month and there was a dispute
between him and Lockridge as to whether he owed at the rate of
$6.00 or $10.00 per month. I was just going to address myself to
that proposition.
The Court: I think it is inconsequential.
Mr. Robertson: I withdraw the question.
Q. How long were you deputy sheriff at Augusta Springs?
A. I was constable 4 years at one time and part of four years
at another time. The first term was in the 1920's, and the last time,
I rather think, was 1928-1932; I think that was it.
Q. How long have you been living at Augusta Springs altogether?
A. Since 1924.
Q. You are still living there?
A. Yes, sir.
Q. Your family is living there in your home?
A. Yes, sir.
Q. Do you know Mr. Marshall W. Cook, one of the
page 872 ~defendants in this case?
A. Yes, sir.
Q. Do you know his general reputation for truthfulness in the
community in which he lives?
A. Yes, sir.
Q. What is it?
A. It is not good.
Q. Would you yourself believe him on oath m a matter in
which he was personally interested?
A. No, sir.
Q. Do you know Mrs. Marshall W. Cook?
A. Yes, sir.
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Q. How long have you known her?
A. Since the first time I seen her was 1922.
Q. How long have you known Mr. Cook?
A. About 1924 the first time I saw him to know him.
Q. Do you know the general reputation of Mrs. Cook in the
vicinity in which she lives for truthfulness?
A. Yes, sir.
A. It is not good.
Q. Would you yourself believe her on oath in a matter in which
she was interested ?
A. No, sir.
Q. Do you know whether she has the reputation for being the
neighborhood gossip?
A. Yes, sir.
Q. Does she have such a reputation?
A. Yes, sir.
page 873 ~

CROSS EXAMINATION

By Mr. Taylor:
Q. You were fired by the sheriff?
A. Yes, sir, I was asked to resign after I was afflicted with
rheumatism, I could not work.
Q. That was not the reason.
A. That was the reason the sheriff gave me.
Q. Were you not behind on funds supposed to be turned over
to the sheriff and was not a warrant served on you?
A. There was a little hearing on an account that I was collecting
on part payments.
Q. And you were behind with the payments?
A. No, sir, I had not finished collecting the account.
Q. Did not the matter come up before Judge Glasgow?
A. It did.
Q. Weren't you discharged?
A. No, sir.
Q. Are you as certain of that as of anything you have testified to?
A. Yes, sir.
Q. You have not spoken to either one of the Cooks for the past
15 years?
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A.
Q.

Yes, sir, I have.

Q.

I hit him with my fist.

Q.
A.

You hit him over the head with a black jack one night?

How long ago was that?
1924 or 1925.
Q. And you have not spoken to him since?
page 874 ~ Q. I have, and he apologized and wanted to rent a
house after that.
Q. He apologized to you for your hitting hiin over the head
with a black jack?
A. I said I hit him with my fist.
Q. He apologized to you for your hitting him over the head?
A. Yes, sir.
Q. He was all wrong?
A. He said he was sorry for treating me like he had.
Q. Did the sheriffi come and apologize for putting you off the
force?
Mr. Robertson: I object to the question. He has a right by a
proper question to bring out anything he can to discredit. this witness. He has asked him: "Did not the sheriff fire you?" and ~he
witness said, "No." The next question is: "Did the sheriff come and
apologize for putting you off the force?" The question is based on
a false premise.
·
·
Mr. Taylor: He said he was discharged by the sheriff once; he
admits he was discharged by the sheriff once. I will ask the
stenographer to read the former questions and answers relating
to this. ( read by the stenographer)
"Q. You were fired by he sheriff?
A. Yes, sir, I was asked to resign after I ,:vas afflicted with
rheumatism, I could not work.
page 875 ~ Q. That was not the reason?
A. That was the reason the sheriff gave me."
Mr. Taylor:
Q. Did the sheriff ever come to you and apologize for your
affliction with rheumatism because he laid you off, because you were
afflicted with rheumatism?
A. No, sir, he did not; I probably have his request for my
resignation.
· Q. That case was heard before Judge Glasgow in this court
room?
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A.

Q.

Yes, sir.
Did not you contest the sheriff's request for your resigna-

tion?

Q.

No, sir.
Do you deny the matter was not heard in this court room?
Q. The matter between the sheriff and I was not tried out. The
collection was from the Hub Furniture Company and some woman;
she was to pay a dollar a month; they were the parties.
Q. They brought an action against the sheriff because you failed
to account for some funds?
A. I did not have it in hand because the collection had not been
made.
Q. You deny that that matter was heard before Judge Glasgow
in this court room ?
Q. That matter was heard.
Q. Were you not subsequently asked to resign your office as
deputy sheriff?
page 876 ~ A. I don't know how long after that; I was not able
to work.
Q. You were requested by the sheriff to resign?
.
A. Yes, sir, I got up out of bed and later on I was asked by the
sheriff to resign; that he would have to have some one to do- the
work.
Q. That was Mr. Walter Wilson?
A. No, sir.
Q. Mr. G. M. Gilkerson?
A. Yes, sir.
Q. Didn't you have some trouble with Mr. Marshall Cook some
15 years ago ?
A. Two or three times I have had trouble with him. The first
time I ever seen him I had a little trouble with him, when he first
was in Augusta Springs. He turned his cow into my pasture field.
Q. You have had trouble with Marshall Cook ever since he
moved up there.
A. After the cow trouble he had the hard feeling.
Q. You had no hard feeling?
A. No, sir; he just tried to take the pasture and he tried to take
over a building that belonged to the company and use it without
any one's consent, and I stopped him on that, and that was the
second trouble and later on when he come and said he wanted to

Q.
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rent the building, and he apologized, as I stated before, told me he
knew he had treated me wrong, and he wanted to rent one of the
houses that was vacant : I said : "The only way I will rent
page 877 ~it to you-we have never gotten along-if we can live as
neighbors and friends, I will rent it to you; otherwise I
will not." And he promised that we would live on friendly terms.
Q. He was paying you some rent then?
A. He moved into that building, yes, sir.
Q. Who did that property belong to?
A. Belonged to t!ie Midgeley Steel Corporation, Igoe Brothers.
Q. And the Igoe Company : You had trouble with them and a
suit is pending in this Court that you settle up with them?
A. Yes, sir, that was some time ago.
Q. It seems you had trouble with all of your neighbors, as
well as your employers ?
A. No, sir, not all of them.
Q. You also had some trouble with Mr. George Moran out
there?
A. No, sir.
. Witness leaves the stand.
Dr. Guy R. Fisher, a witness· of lawful age, called on behalf of
the plaintiff, after being duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Robertson:
Q. What is yotu- full name?
' A. Guy Rothwell Fisher.
Q. You live in Staunton?
A. Yes, sir.
Q. You are a practicing physician?
page 878 ~ A. Yes, sir.
Q. How long have you been practicing here?
A. 21 ~ years.
Q. Where did you acquire your medical education?
A. In Richmond and New York.
Q. Did you graduate from any ·medical schools?
A. Richmond Medical College and I have an MS from Columbia in Eye, Ear and Nose and Throat.
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Q. Do you specialize in any branch?
A. Yes, sir, Eye, Ear, Nose and Throat.
Q. How long have you been engaged in that speciality?
A. 21 ~ years.
Q. At the request of Mr. Peyton Cochran and myself did you
examine the eyes of Mr. James R. Hayden, the plaintiff in this
case, while the case was being heard in January of this year?
A. I did.
Q. · What sort of an eye examination did you give him?
A. As careful an eye examination as I could and as I give to
all people who come into my office.
Mr. Taylor: We object to this evidence; it is not rebuttal evidence. They should have presented it in chief.
The Court: This is true: The witnesses for the defendants have
testified as -far as they knew or understood or could tell there was
not anything wrong with· Mr. Hayden's eye sight. They,
page 879 ~therefore, raised an issue of the fact. Plaintiff has a
right to rebut it by expert testimony or otherwise; I think
it is rebuttal evidence.
·
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling.
Mr. Robertson:
Q. What did your examination of Mr. Hayden's eyes demonstrate the condition of his eyes to be?
A. That he had .a very marked and advanced cataract in each
eye.
Q. Were the cataracts about the same or different?
A. My recollection is that the right eye was worse than the left.
but both very bad.
Q. Was his vision impaired in either eye?
A. Very badly impaired.
Q. Was the sight gone in.either eye?
A. My nurse and I have looked for several days for the written
records that I made, but they are misplaced, something that has
rarely happened in my office. One eye was worse but both very
bad.
Q. What period of time would you say it would take for the
worse cataract to develop to the state it was when you saw it?
A. From the condition in which I saw his eye, it would be my
professional opinion that it had existed for several years.
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Q. Did he have good enough vision out of the eye that had the
worse cataract to read ?
A. I could not get him to read.
page 880 ~ Q. Was he unable to read or would not?
A. He was unable to read.
Q. Could he read out of the better eye?
A. No, sir.
Q. He could not read anything at all?
A. No, sir, he could not read anything on my chart. He could
just see the movement of something in front of him.
Q. Is your opinion how long had he been unable to read before
the time you examined his eye?
Mr. Taylor: The question is objected to as leading.
The Court: He is examining an expert witness.
Mr. Robertson: He might say one day or 10 years; I do not
think the question is leading.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
A. From as dense cataracts as he was suffering with, I would
certainly say it was a year or two.
Mr. Robertson:
Q. Could he see to sign his name when you examined him?
A. No, sir, he could not.
Q. In your opinion, was his vision remaining the same or
getting better or becoming worse without any treatments or
operation?
page 881} A. It is the nature of this condition to get progressively worse.
CROSS EXAMINATION
By Mr. Taylor:
Q. You did not examine Mr. Hayden as to hi~ vision until in
January or February of this year?
A. That is right.
Q. In 1943, is that correct?
A. Yes, sir.
Q. Do you have any records in your office that would indicate
lV~r. Hayden was ever a patient of yours on account of his eyes?
A. No, sir.
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Q. He never had consulted you on his eye sight until br~ught
there by Mr. Robertson and Mr. Cochran?
A. He was brought there by some relative.
Q. Was that Mrs. Hayden or not?
A. He was brought there by some relative.
Q. So far as you know, or do you know positively, that Mr.
Hayden had never visited you prior to that time regarding his
eyes?
A. I have no record of it.
Q. You say that so far as you were able to ascertain professionally Mr. Hayden's eyes were not in shape for him to see for a
year or so?
A. That is· my professional opinion.
Q. Do you say that he would not be able to read a newspaper
or a deed within the period of a year?
A. That is my opinion on the condition in which I
page 882 ~found his eyes.
Q. I herewith hand you Plaintiff's Exhibit No. 10,
which is a deed, dated July 18, 1942, from James R. Hayden,
unmarried, to Miss Louise Hayden, and ask you whether or not, in
your opinion, Mr. Hayden was able to see when he signed his name
to that deed of conveyance?
A. It is my opinion that he could not read under any consideration this typewritten copy here.
Q. Would he be able to read his signature or see the line on
which that signature is written?
A. I could not say. Some people who are nearly blind can learn
how to write their names. It is my opinion that he could not read
that copy there.
Q. Any deeds then that he has made since 1942, you say you
do not believe professionally that he could read the typewritten
sheets?
A. That is my opinion.
Q. Did you talk with Mr. Hayden when he was in your office?
A. Only about symptoms or vision, not of any personal matters
whatsoever.
·
Q. Did he explain the symptoms of his vision?
A. Yes, sir.
Q. Tell you how long afflicted by his eye sight?
A. Yes, sir.
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Q.

Did he tell you how long it had been since he was able to
read legible type or invoices or bills or deeds or any papers ?
A. I asked him how long it had been since he had not been
able to read a newspaper, and he said not for several
page 883 ~years.
Q. Did he tell you how long· it had been since he as
unable to transact his business on account of not being able to read?
A. No, sir.
Q. But he did tell you it had been several years since he was
able to read the newspapers?
A: Yes, sir. I always ask patients at what distance they can
read a newspaper with glasses or a magnifying glass, and he told me
jt had been several years since he could read a newspaper at all.
Q. Did he have on glasses?
A. No, sir.
Q. Did you inquire whether he was accustomed to wearing
glasses?
A. No, sir.
.
Q. He did not speak of glasses?
A. No, sir, not about his own glasses, and I used different
lenses to see if I could improve his vision and I could not.
Q. Your professional opinion is based· on the history of the
case?
A. On his statements and on the condition of the _lenses of the
eyes.
Q. And on what he said as to how long he had not been able to
read a newspaper?
A. Yes, sir, you ask all patients that.
Q. That is part of your opinion?
A. Naturally, and the condition of the cataracts on the
page 884 ~eyes.
Q. Did he tell you he had consulted any other specialists regarding his eyes?
A. I did not ask him.
Q. He volunteered no in formation?
A. No, sir, I inferred he had ·for most people with trouble like
that go to many specialists.
Q. So far as you know from his conversation with you he had
not seen any specialists?
A. No, sir.
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Q.
A.

And never wore glasses
Not so far as I knew.

;50

far as· you know?

REDIRECT EXAMINATION
By Mr. Robertson :
Q. In your opinion, if Mr. Hayden had worn .glasses during
the time, you express the opinion he could not have seen to read, or
could he have seen to read with the aid of glasses?
Q. Glasses, as dense as the cataracts he had, in my experience
and opinion, do not improve the vision.
The Court:
Q. Supppse you had not taken the history of this case, but had
made an examination of his eyes and found the cataracts, such as
you have testified to here, could you state how long the vision had
been so impaired before that time that he could not read?
A. He had very dense cataracts, a seepage form of
page 885 ~cataracts and these are usually of not too rapid growth;
they had existed for a long time; and when I saw them,
without any history whatsoever, I venture the opinion that it had
been several years since he had been able to see. That is my opinion.
Witness leaves the stand.
The Court: Mr. Robertson now wants to read into the records
the names of the witness he had and was not allowed to call.
Mr. Robertson: The complainant wishes the record to show that,
in addition to the five character witnesses already put on, or to be
put on, he had intended to introduce the following witnesses
against both defendants: Mrs. John Gordon, Miss Fintanides, Mrs.
Hunter Coffey, Miss Callie Moran, Mr. Gi~bert Moran, Mr. Clyde
Moran, and Mr. James G. Snyder.
Now, if your Honor please, we want to have Mr. H. H. Saunders.·
summoned to appear here for further cross examination. I understand he is in Fairmont, West Virginia. We offer to pay his
expenses and a reasonable compensation if he will come back for
further cross examination. We will either fix that compensation by
agreement or let the Court fix it.
The Court: Do we have reciprocity with West Virginia?
Mr. Robertson: It has not been used but it is on the
Statutes.
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The Court: If reciprocity, you issue the summons and
send it to the State where the witness is domiciled and he
is taken before a judge and the judge determines whether he shall
come or not. It does not operate without reciprocity.
The Court : Do you know whether he will come back under these
circumstances ?
Mr. Curry: I have not seen Mr. Saunders since he testified here
the morning he was in Court. The time he came here he was living
in Fairmont, West Virginia; since he got off the stand,· I have not
seen him.
Mr. Robertson: We will try to get him here.
Mr. Taylor: I wish to know if all these witnesses Mr. Robertson
has listed are here and available to testify?
Mr. Robertson: I don't know whether they are or not.
Mr. Taylor: You are ptitting into the record what they would
testify to.
The Court: Both parties are in the same category. Take your
case: If your witnesses had been here and the Court would have
permitted more to testify, you would have put them on the stand
and you believed they· would have testified to that effect.
page 887 ~ Mr. Robertson: Some of ours are unwilling witnesses.
Mr. Taylor: The lawyer summons a witness that he knows will
not testify; it would be impossible to get that witness to testify to
that state of facts.
Mr. Robertson: I know what they have said they wottld testify
to. If they will not come, I can issue a subpoena. Do I understand
you object to the list because you do not know they were served with
process?
Mr. Taylor: Because they were not available to testify; I know
some were not here.
The Court: All I can deal with are the witnesses that were
served with process.
Mr. Cochran: As far as I know every one of those witnesses
have been served with process.
Mr. Taylor: You are putting into the record that they would
testify to certain facts.
The Court: I do not know what they would testify to; all I knmv
is that Mr. Robertson would call them for that purpose; just like I
do not know what your witnesses would testify to if they had been
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allowed to go on the stand. It boils down to this :
page 888 ~whether Mr. Robertson did it in good faith. If not acting
in good faith, he is not acting in accordance with the
high standing of the profession.
A. C. Gilkeson, another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. Are you the superintendent of schools of Augusta County?
A. That is right.
Q. How long have you held that position?
A. Since July, 1933.
Q. Has it come to your attention, in your official capacity, that
Mrs. Marshall W. Cook has spread derogatory remarks about the
teachers boarding in her home to such extent that you have advised
teachers not to board there?
Mr. Taylor: We object to the question; it is not in line with the
rule of evidence so far as rebuttal evidence is concerned. This
question was good in examination in chief. All the evidence regarding Mrs. Cook's remarks, if any were made, her talk about any
teachers that boarded there was good if introduced by the plaintiff
in chief. We put on witnesses subsequent to the resting of the
case by the plaintiff and I submit that this is not rebuttal testimony if this witness is allowed to answer the quespage 889 ~tion.
Mr. Robertson: We are offering Mr. Gilkeson as our
last character witness against the defendant.
The Court: Are you going to ask for specific instances? We
have no right to .vary the rule. Ask this question and follow it up
with the usual questions about her reputation.
Mr. Taylor: We object to the evidence as not being rebuttal
testimony.
The Court: The defendants on their part introduced witnesses,
who testified to Mrs. Cook's reputation as to truth and veracity and
to the question as to whether she was a gossip, and that raises an
issue in this case on that question. In rebuttal they have a right to
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show she was a gossip. I think the evidence, therefore, is competent on that question.
Mr. Taylor: Defendants, by counsel except to the Court's ruling.
A. It came to my attention that it was probably more desirable
for the teachers to board somewhere else; that a certain amount of
gossip was spreading in the community and the teachers would
probably be happier in a different situation.
A. It did come to. your attention that that gossip emanated
from Mrs. Cook?
A. Yes, sir.
page890~

CROSS EXAMINATION

By Mr. Taylor:
Q. You considered the matter as only gossip when it came to
you, did you not?
A. Yes, sir, that is, I did not think there was anything wrong
with the teachers. The gossip that was speading in the community,
I thought certainly nothing was wrong with the teachers. I did not
place any significance on that.
Q. You did not place any significance on the gossip that you
heard?
A. No, sir. It would produce an unhappy situation on a teacher
if she felt some one was talking about her in the community. I do
not know that the talk in the community was being passed on from
·
one person to another.
Q. You considered that gossip when you heard that remark?
A. Yes, sir.
Q. You have had teachers boarding at the Cook's for a number
of years?
A. Yes, sir, they have been there. I do not know just how many.
I should say three or four years and different groups of teachers.
Q. Some of your best teachers in that school, that is, the
Craigsville and Augusta Springs schools, boarded there?
A. All the teachers that stayed there taught at Augusta Springs.
We employed the best we could get.
Q. The majority of those teachers boarded with the Cooks over
a period of years?
A. Yes, sir.
page 891 ~ Q. And they boarded there during the last year?
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A. Yes, sir.
And some are there, or were there, until school stopped?
A. They were there during this current session, because several
teachers changed.
Witness leaves the stand.

Q.

Mr. Robertson: That is all the witnesses we have here today;
some are coming in here on the train this evening and will be
available the first thing tomorrow morning.
Mr. Taylor: Miss Virginia Hamilton came during the lunch
hour.
Mr. Robertson: I am willing for her to leave, subject to recall if
we need her.
The Court: We will adjourn until tomorrow morning at 10:00
A.M.
\,Vednesday, June 9, 1943, Court convened at

iO :00 A. M.

Mr. Cochran: We would like to know if there are now any bank
accounts at the Staunton Industrial Loan, or the Farmers &
Merchants Bank, or the Augusta National Bank in the name of
Mr. and Mrs. Cook. If the attorneys on the other side will agree
we could save some expense by having an officer of the Court
inquire at these banks as to this, with their permission. If not we
want subpoenas issued.
page 892 ~ Mr. Taylor: We have nothing to conceal, and at lunch
time I will get in contact with all these banks and we can
stipulate in the record the result of this investigation.
In Chambers:
Mr. Robertson: Your Honor, on yesterday I stated in open court
that we wished Mr. H. H. Saunders to return to Staunton so that
we could cross examine him further. Your Honor called attention
to a Statute, code No.--, providing for reciprocity between
Virginia and other states to procure the attendance of a witness
from outside the State at Court hearings in Virginia. I find that
Statute applies only to criminal proceedings and will not apply to
civil proceedings. I telephoned Mr. Saunders' office in Fairmont,
West Virginia and it was reported that he was in New York yesterday but would be back in his office this morning. I had intended
to state to Mr. Saunders that l wanted him back for further cross
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examination for the purpose of impeaching him and to ask him
whether or not he was willing to come. Since that time it has
developed that the matter upon which I wished to cross examine
Mr. Saunders would show the source of information that I had
inquired about him in a confidential way and the people who have
given me that information decline to let me disclose it and I am
obligated to them not to do it without their consent. Therefore, it
is useless to bring him back and I withdraw my request
page 893 ~to pay him either a per diem or expenses and I will have
no further dealings with him.
The next matter is a far more serious thing and I will have to
ask the Court and opposing counsel to be a little patient. It is my
practice always in the cases I try to state to witnesses that I will
see that they are compensated for their loss of time and for their
expenses, both in attending conferences and in attendance upon
Court. The reason for that is perfectly obvious. If you take a
locomotive engineer and make him miss his run, it is obviously
unfair unless he is compensated for his loss of time, and the same
is true of a bricl< layer or a worker or a farm laborer. So, in all
cases where I am counsel and where 'the plaintiff or defendant is
able to pay it. I require them to make arrangements to pay that
compensation. I realize that is a practice which, if improperly used;
can be the means of most insiduous fraud and bribery. In this
case I have followed the same practice, and if there are any witnesses we have not told that, it is an oversight, and we will do it.
That practice is approved by every court I know of and is approved
by all the trial courts in Richmond. Judge Sutton fined me for
contempt in his Court and developed a very lasting animosity
towards me and indicated he might challenge that practice and
there is something in the record about it in the case of somebody's
executor v. Va. Electric & Power Company. I returned to my office
and reported the situation to the members of my firm and
page 894 ~we looked it up in the canons of the Bar Association and
the practive is approved there. Regardless of whether it
is approved or not, I consider it a fair practice, and a necessary
practice and it commends itself to my sense of what is fair and I
have no apology to offer for it.
In this case I think we have compensated all the witnesses who
have testified and have compensated a number of those who came
prepared to testify and who left without testifying and I thought
they ought to he compensated and I compensated them. One of the
witnesses we summoned as a character w-itness against the Cooks

Marshall \V. Cook et al v. James R. Hayden

693

was Miss Fitanides, a former school teacher at Augusta Springs,
who boarded in the home of Mrs. Cook. After we were not going
to use her as a character witness, because we had already used the
five you allowed, we intended to show through her that the room
which Mr. Hayden occupied was filthy and untidy; that he was so
blind that he could not see how to make his radio connections; that
he was physically and mentally incapacitated; that Mrs. Cook had
told her that she had a lawyer who was representing her, and that
she had inherited money from a relative with which she was going
to buy an ?,Utomobile. We considered her a highly important witness. v\Te were also going to show through Miss Fitanides that
Mrs. Thacker was not at the Hayden home on the two occasions
and that Lucas was not there on the occasion that he said he was
there. In the meantime Miss Fitanides had quit teaching
page 895 ~at Augusta Springs and was teaching at the VSDB in
Stunton and boarding in the home of Mrs. Fitzhugh
Elder. When we summoned her, she was terribly upset; did not
want to stay over here; said she would not stay. She said she had
planned to go to New York; that her mother was sick and going
to have an operation and she wanted to be there. She finally said,
however, that if we would pay her expenses from Staunton to
New York and return and pay her hotel expenses in New York
while there and her expenses in Staunton while kept her on this case,
she would return and testify in the case. Mr Cochran called me in
Richmond and asked me whether I thought that was proper. I said
I did; the responsibility of that is on me. Miss Fitanides arrived
here on the 10 :40 train last night as planned. \Ve met her at the
train because it was raining and late at night and took her to the
Stonewall Jackson Hotel and discussed the case with her and she
corroborated her expected testimony in every way. As we got up to
leave, she said: "Mr. Cochran, can I speak to you privately?" I
withdrew, whereupon she told Mr. Cochran that she had consulted
various kin people and had determined she must be paid $500.00
compensation before she came to Court; and, if that compensation
was not paid her, she would forget what we expected her to testify
and would be unable to be of any use to us. She has, in substance,
confirmed that in my presence. I have given her great offense; I
have told her we would let her know later what we wanted her
to do.
page 896 ~ vVe do not want her testimony under any circumstances.
We think it is black mail and improper and we would
refuse to have her as our witness. However, we would be glad to
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call her as a hostile witness, or let the Court call her, or have
opposing counsel or any one else call her. I think we are obligated
to pay her what we have told her we would pay her; and I think
it is also a fair proposition that we pay her a fair per diem for
those days that she has been kept away from her vacation, on
account of what we have request_ed of her. I am informed that
her relatives in Washington are Greeks who can hardly speak
English and that she told Colonel Cochran that we have blocked up
a trip she was going to take to Cuba. My understanding, however,
is that you cannot get a passport to Cuba. I have never before been
confronted with such a situation as this.
Mr. Cochran:. I can supplement Mr. Robertson's statement by
the fact that she did want to speak to me privately, and she said:
"What compensation are :yiou going to pay me?" I said: "Exactly
what I told you; pay your expenses in New York and your expenses
to Staunton and back to New York and expenses while here." She
said: "I think I ought to have other compensation?" I said: "I do
not think so. If you were teaching we would take a pro rata part of
the time you were losing, but you are not losing any time for school
is over." She said she had missed a lot of time that was
page 897 ~valuable to her; that an aunt was going to Cuba and she
had missed the trip and the only reason she came back
was because she had promised to come. I asked her what compensation she thought she should re<,:eive. She said: "$500.00." I told
her it was amazing and I could not imagine anything like that; and
I said: "I will have to confer with' Mr. Robertson and I will see
you tomorrow morning." \Ve decided to have her come to the
office this morning, and I had my stenographer there· and I had her
repeat just exactly what she told me last night and what I told her.
Mr. Curry: The statements made here should not be a part of the
record in -this case.
Mr. Robertson: I do not agree; I want the Court to determine
whether it goes in the record or out of the record. I want it preserved; I am willing to do what the Court thinks is proper.
The Court: My first reaction is it ought to be in the record, but
I will not pass on that definitely this morning. I want to say this
that the practice Mr. Robertson has ref erred to for compensating
witnesses reasonably for loss of time and attendance upon Court
could be the subject of abuse and actual fraud. It is like so many
things that can be abused and the subject of fraud. I approve of
the practice of doing what is reasonable and Mr. Robertson's
illustrations are good: A locomotive engineer, or a brick
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page 898 ~layer, for ·instance, the compensation allowed by law for
attendance is totally inadequate, and I think it is all right
to pay a man for his loss of tim(;! and services and you cannot lay
down a general rule. It is unthinkable to pay any one a fee to
testify and any one with that attitude, their evidence would not
have any weight with me, and for that reason I do not want to call
Miss Fitanides as a Court witn~ss, for I would not pay any attention to anything she would say.
Mr. Taylor: Before the Court rules on allowing the statements
of opposing counsel to be a part of the record, we want to be heard
on it.
The Court: Maybe the best thing is to settle it now.
Mr. Taylor: We object to any statements made by opposing
counsel as to:their disagreement with their witnesses and the reasons
that they are not being put on the stand or called as witnesses to
testify, because· this particular witness ( Miss Fitanides) was summoned by the plaintiff, was brought to Staunton by the plaintiff as a
plaintiff's witness. Now, if counsel for the plaintiff does not see
fit to put that witness on the stand and discloses to the Court what
the witness would have testified to and the facts and circumstances
under which she was testifying, I submit that it could not possibly be
fair to the defendants in this case for opposing counsel to
page 899 ~make a statement as a part of record against these defendants, which is, in effect, counsel for the plaintiff testifying before the Court as a witness as to material statements ma.de
by other parties, which is reality could only be hearsay evidence,
unless it was privately communicated between counsel and client.
But in either case it would be hearsay evidence or private communication between attorney and client or attorney and the witness
that the attorney does not desire to disclose in the proper form;
but the mere making of a statement as a part of the record, I
submit would be considered testimony for the record by the attorney
and I think it is improper and the whole statement should be
deleted from the record. This witness stands on the same footing
as when summoned by the Court. She can either testify as a witness
for the plaintiff or as a witness for the Court, or they can disregard
her testimony and not call her. But for the attorney on the other
side to make a statement as to this witness's testimony and it is clear
when produced by the atoorney that he is not willing to believe the
witness under oath, I do not think it should be allowed to be a part
of the record in any shape or form.
Mr. Robertson: I thought it was my duty when a witness does a
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thing like this to bring it to the attention of the Court. The witness
is here and- they can put her on.
Mr. Curry: They might take this case to the Court of
page 900~Appeals, and Mr. Robertson has stated what he was
going to prove by this witness, and I do not think that
ought to go in the record.
The Court : I am asked by counsel for the plaintiff to let the
record stand as to the statements made to me by Mr. Robertson
and Mr. Cochran, relative to Mr. Saunders and Miss Fitanides.
This is opposed by counsel for the defendants for the reasons stated.
In my opinion, in view of the fact that Mr. Saunders was here and
examined in chief and cross examined and excused by both sides,
the only statement that is proper to put in the record is that Mr.
Robertson desires to withdraw the offer made to have him return.
As to Miss Fitanides and the whole .situation that is before the
Court, I think it was the duty of counsel to bring to the Court's
attention the demand of this witness of a fee of $500.00 to testify;
and, as to the statements made to the Court by counsel with reference to Miss Fitanides, I will permit them to stand as a part of
the record.
Mr. Taylor: Defendants, by counsel, except to the Court's
ruling for the reasons previously stated.
As long as the Court has ruled that the statements of Mr.
Robertson and Mr. Cochran are to be admitted as a part of the
record in this case, I think it only fair that the Court should have
all the particulars regarding Miss Fitanides, that is, that
page 901 ~counsel should also disclose the amount of money that
they have agreed to pay this witness to testify and to be
here today.
Mr. Robertson: She came in on the day coach, round trip from
Staunton to New York, $15.57. We are going to require her to
show her receipted hotel bills in New York and if she does not do
that, we will not pay her anything.
The Court: The Court understood that Mr. Robertson and Mr.
Cochran agreed to pay her expenses in New York, because her
mother was sick in a hospital there, her actual expenses in coming
from New York to Staunton and actual expenses i.n Staunton, hotel
bllis and meals, and her return fare to New York.
Mr. Robertson: I said I thought we ought to pay her a fair per
diem. I think $2.00 per day, or something like that.
The Court: I would like to make a further statement as to the
statements made by plaintiff's counsel about Miss Fitanides. I do
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not want it understood, in allowing these statements to remain in
the record, I am stating that the Court is treating them as testimony
in any way, shape or form. I think that counsel had a right to
explain a situation like this and to state what he wished to prove.
No one knows what would have been proved if an unfortunate
situation like this had not arisen.
page 902 ~ Court and counsel return to court room :
A. B. Cochran, another witness of lawful age, called on behalf
of plaintiff, after being duly sworn, testified as follows·:
DIRECT EXAMINATION
By Mr. Robertson : ·
Q. Is your name A. B. Cochran?
A. Yes, sir.
Q. Do you know Lewis Cook of Staunton?
A. Yes, sir, I know him.
Q. What is his business?
A. He is a butcher.
Q. Did he marry your daughter?
A. I guess so, I could not swear to that; he stole her; took her
away from my house anyhow.
Q. What is the name of that daughter?
·
A. Isabel.
Q. 'When did she leave your home and go to live elsewhere?
A. I just cannot tell you exactly. I never thought of the date.
She left there late in the evening and Mr. Cook took her and she
never come back no more for a long time.
Q. Do you know what year it was?
A. I don't remember.
Q. Do you know H. H. Saunders?
A. Yes, sir.
Q. How long have you known him?
page 903 r A. Ever since he came to my house and married my
daughter; at least they say he did ; I did not see that done.
Q. Do you know what year that was?
A. I don't remember the date but I can take my Bible with all
the marriages; it was put down by my wife in the family Bible.
Q. \Vhat was the name of the daughter that Saunders married?
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A.
Q.
A.
Q.
A.

Mabel.
Is she living or dead?
She is dead.
Is the daughter who married Cook living or dead?
I have not heard of her death.
Q. Do you know the general reputation of ~. H. Saunders in
Staunton for truthfulness?
A. I don't know; I have heard it is not very good.
Q. Do you know his general reputation for honesty?
A. I could not tell you I do, but I have heard it is not good.
Q. Would you believe him on oath in a matter in which he was
personally interested?
,
A. I would hate to say, to tell you the truth of it.
Q. Why would you hate to say?
A. He done things I thought was not right, and I still think
it, sir.
page 904~

CROSS EXAMINATION

By Mr. Taylor:
Q. Where do you live?
A. At the City Home.
Q. How long have you been there?
A. The 7th day of July I will be there. going on four years, but
I was at Camp Augusta three years in charge of that, sir.
Q. Are you a relation of Mr. Peyton Cochran?
A. I think we are, sir. At least, I think-his fat~er and my father
were relations, but what relation I am not able to say. I have known
Mr. Cochran; he always speaks to me and I speak to him; that is
all I know.
Q. T~o of your daughters married: bne married Mr. Lewis
Cook and that marriag~ took place a number of years ago, did
it not?
A. It has been a good w1'ile.
Q. They have grown children?
A. I think they have two daughters married; I would not say
for certain.
Q. They are still living together as husband and wife?
A. As far as I know they are:
Q. And one of your daughters married H. H. Saunders?
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A.
Q.
A.
from
Q.

Yes, sir.
And she has since died?
Yes, sir. Mr. Cook and Mr. Saunders both stole them away
me.
But you recorded the marriages in your family
Bible?
page 905 ~ A. My wife did, but she is dead.
Q. Did you ever personally have any difficulty with
Mr. H. H. Saunders about stealing your daughter away?
A. No, sir. He come back there with my daughter, and when
my wife died they turned in ·and and they were to keep house for
me, and Mr. Saunders asked me to go to my other daughter's, who
married Mr. Chester below Richmond.
Q. You lived with Mr. Saunders and your daughter for a short
while?
A. Yes, sir, and Mr. Saunders asked me to go and live with my
other daughter. My wife had only died a short while, and while I
was down there, I deeded all the property I had up here to my wife.
That was before she died, and my children, they squandered the
money somehow ; and I went down there and my property was for
sale, everything I had in the house, and I did not get as much left
as the clipping of that finger nail.
Q. And that made you bitter?
A. I was not bitter. I had no right to deed it; it was not my
wife's; my money bought it and my money patd for it, and if I have
the pleasure of getting a second wife my property will not be deeded
to her or to any one else.
REDIRECT EXAMINATION
By Mr. Robertson :
Q. How old are you?
A. I was born May first; I will never forget I saw the
page 906 ~sun rise that morning, and today I am 77 years, 1 month
and 8 days·old. Do. I look it? I feel it anyhow.
Witness leaves the stand.
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Allen Clemmer
Allen Clemmer, another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson :
Q. Do you know H. H. Saunders, who formerly lived m
Staunton?
A. I knew him by sight.
Q. How long have you known him?
A. 10 years by sight.
Q. Do you know his general reputation in Staunton for truthfulness?
A. The only thing I know about it the different stores said not
·
to credit him or cash his checks.
Q. Do you know what people think of him as to telling the
truth or not ?
A. I don't know anything about it.
Q. Do you know what people think of his honesty?
A. They told me not to cash his checks or give him any credit.
Q. Would you believe him on oath in a matter in which he was
personally interested?
A. I don't know anything about him.
page 907~

CROSS EXAMINATION

By Mr. Taylor:
Q. You do not know his reputation for truth and veracity?
A. No, sir.
Q. The only thing you do know he appeared to be hard up and
slow in paying his bills?
A. Yes, sir.
Q. You never heard his reputation for truth and veracity and
honesty question?
A. No, sir.
The Court : I do not believe that the evidence comes within the
rule of attacking a man's honesty.
Mr. Robertson: I agree with your Honor.
The Court: Strike out all of Mr. Clemmer's testimony as irrelevant.

\
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Kenneth Sensabaugh and E. Russell Cover
Witness leavss the stand.
Kenneth Sensabaugh, another witness of lawful age, called on
behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. Do you know H. H. Saunders, who formerly lived m
Staunton?
A. Yes, sir.
Q. How long have you known him?
A. I would not say, only saw him coming in and out of the
store.
page· 908 ~ Q. Do you know his general reputation in Staunton
for telling the truth?
A. I do not.
Q. Do you know his general reputation m Staunton for
honesty?
A. I do not.
No cross examination.
Witness leaves the stand.

E. Russell Cover, another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified. as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. What is your full name?
A. Eugene Russell Cover.
Q. Where do you live?
A. In Staunton.
Q. What is your business?
A. General insurance. ·
Q. How long have you lived in Staunton?
A. 25 years this October.
Q. Where did you live before you came to Staunton?
A. Augusta Springs.
Q. How long did you live there?
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A.
Q.

From the 7th day of October, 1908, until the fall of 1918.
What is your age?
A. 55.
page 909 ~ Q. By virtue of your .former residence at Augusta
Springs are you familiar with the neighborhood there and
where different people live?
A. Fairly well, yes, sir.
Q. Do you know the different roads to get around to the
different plac~s in that neighborhood?
A. Yes, sir.
Q. At the request of Mr. Peyton Cochran a~d myself, have
you assisted us in the investigation of the facts of this case?
A. I have accompanied you and helped you to find the people
that you wanted to see.
Q. Have you been present in any instances when an interview
between counsel and persons who might or might not be witnesses
.took place ?
A. Yes, sir.
Q. Was there an agreement about your compensation?
A. Yes, sir.
Q. What was that agreement?
A. A fair amount to be paid for my time and expenses and use
of the car, if any.
·
Q. How much have you been paid for your time?
A. $15_.00 per diem for myself and 14 cents a mile for the use of
my car with me driving it.
Q. How was the rate of $15.00 per day arrived at?
A. In the insurance business they have adjustors who charge
·
approximately that rate.
Q. Is it possible to get those adjustors on individual
jobs?
page 910~ A. No, sir. Cars are hard to get and gas is hard to get
and they have drafted quite a few of the younger boys
who did adjusting.
Q. How was the rate of 14 cents a mile arrived at?
A. That is the rate the You Drive It people charge if you rent a
car from them; that is my understanding.
Q. Do you know H. H. Saunders, who formerly lived in Staunton?
A. I knew him around here.
:!'0~
.... o\',,.,

•
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Q.
A.
Q.

How long did rou know .him?
I would say several years.
Do you know his gener.al .reputation in Staunton for telling
the truth.
Q. I only know what I have heard.
Q. Do you know what people generally think of him as a truthful man ,or .not a truthful man?
A. I ,would say his reputation was .not so good.
Q. Do y.ou know his genera-I reputation for :honesty?
A. I have heard things that would .damage that .question.
Q. Would you say his reputation for honesty :was .good or bad?
A. It is bad.
Q. Would you believe him .on :oath in a matter in which he was
personally interested?
A. No, sir.
CROSS EXAMINATION
By Mr. Taylor:
Q. You say you have not lived in Augusta Springs for 2S year.s:
Is that correct?
A. Yes, sir.
page911} Q. You say you have been living .in Staunton for that
period of time?
A. Yes, sir.
Q. The population of Augusta Springs has changed in :the last
25 years?
A. Yes, sir.
Q. You say your business is the general insurance business?
A. Yes, sir.
.
Q. You are not working at the present time in the insurance
business?
A. I certainly am.
Q. Have you been working in the iasiiranoe business since .this
case was going on ?
A. At every opportunity when not needed.
Q. You were employed in this case to assist the :lawyers for
the plaintiff at the rate of $15.00 per .day?
A. That is right.
Q. How many days have you spent on this case?
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A. Prior to last Saturday, I would say 3 ,0 days; I would not
be certain of that.
Q. Have you been paid anything so far?
A. Yes, sir.
Q. How much have you received?
A. I could not remember off hand; there were two checks, at
two different times. I would say I have been paid for past work, not
'including this last period, approximately $50.00 for my own
services and for the use of my car, for gas and oil.
page 912} Q. How many trips have you made to Augusta
·
Springs?
A. I am not certain whether three or four.
Q. It has been at least four, has it not?
A. I would not swear to that; I expect it has been, but I would
not swear to it.
Q. Did you submit an account to the Haydens, a statement of
your account to date?
A. No, sir, not to the Haydens.
Q. To Mr. Robertson and Mr. Cochran?
A. Yes, sir.
Q. Have you a copy of that account?
A. No, sir.
Q. You mean you cannot remember how much money you have
been paid and the payment was in only two checks?
A. I can find you a copy of my deposit slips in the National
Valley Bank.
Mr. Robertson: We will get the account and show it to you.
Mr. Taylor:
Q. You say you are a business man, in the general insurance
business, and you hav!! been paid two checks for your work and car
hire in the preparation of this case, and you cannot tell the Court
on your oath the amount you have received to date?
A. No, sir.
Q. I ask you if you can?
A. I have answered you too. I do not remember to
page 913 ~the penny now.
Q. Do you remember the dollars?
A. I would not say that I do.
Q. But you do remember it was only two checks?
A. I am pretty certain of that.
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Q. Did you keep an account of your mileage?
A. Yes, sir.
Q. Have you that account today, showing the number of miles
you have travelled in the preparation of the case?
A. No, sir, I did not keep it; the only statement I had I gave
to Mr. Cochran.
Q. You do not know the mileage you have travelled in the
preparation of this case?
A. No, sir.
Q. Will you submit that mileage to date?
A. If I can get it from him. That is only the mileage that I
used my car that I kept a record of.
Q. You do not operate a car for hire?
A. No, sir.
Q. When you were working on this case, that 1s not your
regular business, you are an insurance agent?
A.. Yes, sir.
.
Q. What kind of ration tickets do you have on your car?
A. An A and B.
Q. How many days have you worked since last Saturday?
A. I worked Saturday approximately all day and part of
Monday and part of yesterday.
Q. Do you consider yourself an investigator?
page 914~ Mr. Robertson: I object to that question.
The Court: The objection is sustained ..
Mr. Taylor:
Q. Was there any insurance feature entering into this case
at all?
A. Your Honor, is that not beside the question?
The Court: It is a proper question.
A. I do not know I am going to get any insurance out of it.
Q. Do you have a definite understanding that you will or were
you just hoping?
A. I was just hoping that I would.
Q. As a matter of fact you have been running all over Staunton
in the last two or three days contacting witnesses to testify that they
would come in here and state that they would not believe H. H.
Saunders on oath?
A. I have asked some folks the question, whether they would
or not.
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Q.

A lot of them?
Not more than 5 or 6, if that many.
Q. Did you ask the sheriff?
A. Yes, sir.
Q. Did you ask the city sergeant?
A. Who is the city sergeant.
Q. You know who he is?
.
A. No, sir, I do not.
Q. Did you ask Mr. Agnor, deputy city sergeant?
page 915 ~ A. No, sir, I don't know him.
Q. Are you just as sure you did not ask him to come
here and testify as of anything else you have testified to?
A. Agnor?
Q. Agnor, deputy city sergeant?
A. I am not certain I even know Mr. W. L. Agnor.
Q. I want you to tell the Court whether or not you asked him if
he would believe H. H. Saunders on oath or not?
A.• I do not remember about asking him.
Q. Did you ask Mr. Sansabaugh?
A. Yes, sir.
Q. Did you ask Allen Clemmer, who has just testified?
A. Yes, sir.
·
Q. Did you ask anybody in any of the banks?
A. Yes, sir.
Q. Anybody in any of the drug stores?
A. Do·you mean employees?
Q. Yes.
A. I do not think so.
Q. As a matter of fact you do not remember who you asked?
A. Yes, sir, I do.
Q. Can you name the ones that you asked?
The Court : This strikes me as being collateral. He has testified
that he was employed and what his perdiem was to assist in the
case. If it was proper for him to assist in the case, it was proper
for him to get the evidence if he could; and I do not think
page 916 ~the names ought to be brought in because it does not have
anything to do with the main issue.
Mr. Taylor: I want to show the success this insurance agent had
in trying to impel some one into this Court.
A.
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Mr. Cover: May I say a word, your Honor? I think the attorney
is trying to have you say that my intelligence is below par.
Mr. Taylor: I think his intelligence is higher than he is trying to
make it appear to the Court.
Mr. Robertson: I object to that; counsel cannot know what the
witness thinks.
REDIRECT EXAMINATION
By Mr. Robertson :
Q. On these trips to Augusta Springs did you always use your
own automobile or part of the time drive Mr. Cochran's car?
A. Part of time used his car.
Q. How many trips did you use his car?
A. I am certain we used it twice, maybe three times.·
Q. Your rate of pay of $15.00 per day was based on a day of
how many hours?
A. The ordinary working time.
Q. How many hours?
page 917 ~ A. Approximately 8 hours.
Q. Was the sum total put in consecutively or a few
hours one day and a few hours another day?
A. It was not figured on the hours because we sometimes took
longer than an 8 hour day, and in one instance used part of two
days.
Q. Have you actually gotten any insurance on any of the
Hayden property as a result of your work?
A. No, sir.
Q. Did you ask Mr. C. B. Petervish if he knew the reputation
of Mr. Saunders?
A. Yes, sir:
Q. Did you ask Mr. Forest Taylor?
A. No, sir.
Mr. Taylor: I want it understood for the record that the attorneys for the plaintiff will submit the per diem paid and the mileage
paid, or the-cancelled checks paid Mr. Cover up to date.
Mr. Robertson : We will' do that.
Witness leaves the stand.
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C. B. P eterfislt
page 918 ~

C. B. Peterfish, another witness of lawful age, called on
behalf of the plaintiff, after being duly sworn, testified as

follows:
DIRECT EXAMINATION
By Mr. Robertson :
Q. What is your full name?
A. Chesley B. Peterfish.
Q. What is your business?
A. Trust Officer in the National Valley Bank.
Q. How long have you been with the National Valley Bank?
A. Since 1917.
Q. Do you know H. H. Saunders, who was formerly a lawyer
in· Staunton?
A. Yes, sir.
Q. Did he ever board at the home of your mother?
A. Yes, sir.
Q. For how long?
A. When attending Dunsmore's Business College.
Q. How many years ago?
A. Over 18 years when he graduated up there.
Q. You knew him afterwards when he lived in Staunton?
A. Very casually.
Q. Do you know approximately when he le£ t here?
A. No, sir.
Q. During the time that he lived in Staunton do you know his
general reputation for truthfulness?
A. No, sir, I do not know.
Q. Do you know what people generally think and say about his
reputation?
page 919~ A. Only rumors; I know nothing myself at all.
Q. I want to know what other people think of his
truthfulness?
A. I do not want to pass on that; it is up to them to pass on that.
Q. Do you know his reputation in Staunton for honesty?
A. I don't know.
·
Q. Did he skip a board bill due your mother when he left?
A. Yes, sir.
Q. Has he ever paid it?
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A. No, sir. He was away from here fqr a number of years;
the boy was young at that time.
Q. He has not paid it yet?
A. No, sir, he has not; mother made no effort to get it.
CROSS EXAMINATION
By Mr. Taylor:
Q. That was 18 years ago?
A. Yes, sir.
The Court: If the witness had testified that he knew Saunders'
reputation and testified it was bad, then I think you could bring out
this instance. On his failure to testify, I don't believe you can
bring in this instance.
Mr. Robertson: Mr. Cover and others have testified as to his
bad reputation.
page 920 ~ The Court: I am going to strike that testimony.
Mr. Robertson: Plaintiff, by counsel, excepts to the
Court striking the testimony.
Witness leaves the stand.
Mr. Robertson: That is all the testimony we have at this hour.
One of our main witnesses is due to arrive on the 4 :00 o'clock train
and he is anxious to testify, so that he can leave here tonight. Could
we adjourn until 4 :00 o'clock this afternoon.
The Court: We will either finish this case this afternoon or tomorrow morning?
Mr. Robertson: I tell the Court I will finish the case either this
afternoon or by noon tomorrow. I cannot tell exactly how many
witnesses I will have; I cannot tell until I have talked to my witnesses.
The Court: I have indulged counsel for the plaintiff once and
counsel for the defendants twice. I will recess until 4 :30 and I am
relying on Mr. Robertson's statement that he will finish the case by
noon tomorrow.
Mr. Taylor: I will have witnesses to put on in sur-rebuttal.
page 921 ~

Court convened at 5 :00 P. M.
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Joshua Evens, Jr.
Joshua Evans, Jr., another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson:
Q. What is your full name?
A. Joshua Evans, Jr.
Q. Where do you live?
A. Washington, 0. C.
Q. What is your business?
A. tam a banker.
Q. In what bank?
A. Vice-President of the Hamilton National Bank.
Q. Are you Executive Vice-President of the Bank?
A. I am one of the Vice-Presidents.
Q. Do you know James R. Hayden?
A. I do.
Q. How long have you known him?
A. More than 15 years.
Q. During that time has he transacted his business with your
bank?
A. During my acquaintance with him, he did business with the
District National Bank, of which I was Executive Vice-Pr.~sident
and later President, and when the Hamilton National Bank was
created, in 1933, he con~inued to transact his business with the
Hamilton National Bank.
page 922 ~ Q. Is his account still carried with that bank?
A. Yes, sir. '
Q. Do you know Mr. Hayden's reputation in Washington for
truth and veracity?
A. He is a high-standing man. We have dealt with him there
with the fullest confidenc~.
Q. Do you know Miss Louise Hayden, who is now Mrs.
Stanley deN eal?
A. Yes, sir.
Q. How long have you known her?
A. Around 10 years.
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Q. Do you know her reputation in Washington for truth and
veracity?
A. It is high and good.
Q. Does she carry her account at· your bank?
A. She does.
Q. Do you know her mother, Mrs. Katherine Hayden?
A. Only slightly.
Q. Does she carry .an account in your bank?
A. Yes, sir.
Q. Do you know that Mrs. Katherine Hayden is a person of
means on her own account?
A. Judging from her account at the bank, I would say, yes.
Q. Do you think she is a person of sufficient means to· support
herself?
A. Her account indicates it.
Q. What about the account of Miss Louise Hayden?
A. That account is not as large as her mother's.
page 923 ~ Mr. Taylor: I object to this testimony; it is not rebuttal evidence as far as I am able to see. ·
The Court: I do not think the wealth of Miss Louise Hayden
or her mother is rebuttal evidence.
Mr. Robertson :
. Q. Does your bank have a devise for phostating checks that
are cashed by the bank?
A. Yes, sir, it is known a5 the Recordak system and we take
pictures of the checks passing through the bank and charged to the
customer's account.
Q. Have you ever discussed with Mr. James R. Hayden the
disposition he intended to make of his property?
A. We make, the same objection to this question; it ·is not
rebuttal evidence, and we object to it for that reason. The plaintiff ...
has rested his case, except for rebuttal testimony and only rebuttal
testimony is admissible at this stage of the trial.
The Court: I declined yesterday to let the witness from Newport
News testify as to what his ·intention was, on the ground that it
was not rebuttal evidence, and I will have to follow that rule.
Mr. Robertson: I wish then to put it to the recotd, as was clone
with the other witnesses.
page 924 ~ The Court: You may do that, under the same under-
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standing, that is, that the evidence will not be considered
by this Court.
Mr. Robertson:
Q. Have you discussed· with Mr. James R. Hayden the disposition he intended to make of his property?
A. To the extent of discussing with him the desirability of his
making a will, and offering the facilities of our trust department.
Q. Did he state what disposition he intended to make of his
property?
A. In my discussion with him he stated that he had in mind
making a will and that it was his intention to leave his estate to Miss
Louise Hayden.
Q. So far as you know, did he make a will?
A. I do not have knowledge that he did make a will.
Q. When was your discussion with Mr. Hayden about making a
will?
A. About two years ago.
Q. When was the last time you saw Mr. Hayden?
A. About a year ago was the last time he was in the bank and
discussing his affairs with him.
Q. What was his mental condition the last time you saw him?
A. He showed age. He was able to transact his business satisfactorily; however, he showed indications of failing memory.
Q. The last time you saw him, in your opinion, was his mental
condition such that he was susceptible of influence by others or
not?
page 925 ~ Mr. Taylor: I object to this witness testifying as to
his opinion.
The Court: I think a man who occupies the position of VicePresident of the large Hamilton Bank of Washington and has
known Mr. Hayden for 15 years, although he is not a medical man
but has had many opportunities to observe him and has known him
in health is competent to answer that question.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
A. In my opinion Mr. Hayden's condition was such that he
would have been susceptible to influence.
Q. When did your bank put in the- system of photostating
checks that are paid by the bank?
A. The early part of February 1942.
The Court:
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Q. I understand that system is worked in this manner : you
photograph the checks and return the original checks to your customers and retain the photostatic copy?
A. .Yes, sir. We keep it in the Recordak department, and if we
need it, we get the film and send it and have it reproduced.
Mr. Robertson:
Q. Have you a photographic record of checks paid by the bank
before you put this system in use in the early part of February,
1942.
A. No, sir, we do not have it.
page 926 ~ Is there any way that you can identify the checks that
Mr. Hayden gave to different people prior to the time you
put in this photographing device in the early part of February,
1942?
A. I could only identify his statement of account at the bank
and say we charged that account with the checks of Mr. Hayden.
Q. You have no way to identify any particular check?
A. No, sir.
Q. At my request have you procured a photostatic copy of Mr.
Hayden's account with your bank from September 5, 1940, through
December 22, 1942?
A. Yes, sir, I had those sheets photostated at your request
( handing counsel two large sheets of paper).
Q. I· offer this photostatic statement in evidence and ask that it
be marked Plaintiff's Exhibit No. 20?
Mr. Taylor: We object; it is collateral and new matter and was
not in evidence before.
The Court: The objection is overruled.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
Mr. Robertson :
Q. At my request, have you searched the records of your bank
to find the photostatic record of every check against Mr. Hayden's
account, since your photostatic system was installed in the
page 927 ~early part of February, 1942, in so far as any checks to
Mr. Marshall Cook or Mrs. Marshall Cook are concerned?
A. I have.
Q. I hand you seven portostatic copies of the checks and ask
if those are the checks that you found?
A. Yes, sir.
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Q.. I hand you a check, dated March 28, 1942, upon the Hamilton National Bank, Washington, D. C., to the order of Mrs. M.
Cook, for $200.00, signed J. R. Hayden, which I have marked
Plaintiff's Exhibit No. 21, and ask you if that is a photostatic copy
of one of the checks that you identified?
A. It is.
Mr. Taylor: We object to the introduction of the checks; they
are not rebuttal evidence.
The Court : Mr. Robertson said they were ch~cks not accounted
for; that Mrs. Cook has not given them in.
Mr. Robertson: I think my recollection is correct. If I am
wrong, they can be stricken out.
Mr. Taylor: Mrs. Cook testified that she, on a number of
occasions, had checks cashed at the bank for Mr. Hayden and
delivered the cash to him. There were only three checks she had
deposited in bank, in the Staunton National Bank and the Craigsville Bank. She came in and told the Court about them:
page 928 ~One for $2,000.00, and one for $500.00 and one for
$1,000.00; other checks she cashed through the bank in
Craigsville, or by other persons and the money turned over to Mr.
Hayden.
The Court: Can you identify any of the 7 checks in your hand,
which you think are not contained in the statement made by Mr.
Taylor.
Mr. Robertson: There are three she did not give and three she
said she did get.
The Court: I rule the three that were not mentioned are proper
in rebuttal evidence. The three mentioned are alrady in the record. ·
Mr. Taylor: I object to the introduction of evidence in regard to
all these checks, and except to' the Court's ruling.
Mr. Robertson :
Q. I hand you a check, dated April 24, 1942, upon the Hamilton
National Bank, of Washington, D. C. to the order of Mrs. M. Cook
for $200.00, signed J. R. Hayden, which I have marked Plaintiff's
Exhibit No. 22, and ask you if that is a photostatic copy of another
of the checks which you have identified?
A. Yes, sir.
Q. I hand you a check, 'dated May 26, 1942, upon the
page 929 ~ Hamilton National Bank, Washington, D. C., payable to
the order of Mrs. M. Cook, for $200.00, signed J:. R.
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Hayden, which I have marked Plaintiff's Exhibit No. 23, and ask
you if that is a photostatic copy of another check you have identified?
A. Yes, sir, it is.
Q. I hand you another check, dated May 12, 1942, upon the
Hamilton National Bank, of Washington, D. C., to the order of
Mrs. M. Cook, for $100.00, signed J. R. Hayden, which I have
Marked Plaintiff's Exhibit No. 24, and ask you if that is a photostatic copy of another check you have identified?
A. It is.
Q. I hand you a check, dated June 9, 1942, upon the Hamilton
National Bank, Washington, D. C., to the order of Mrs. Marshall
Cook, for $500.00, signed J. R. Hayden, which I have marked
Plaintiff's Exhibit No. 25, and ask you if that is a photostatic copy
of another check you have identified?
A. It is.
The Court: That check is excluded.
Mr. :Robertson: Plaintiff, by counsel, excepts to the Court's
.
ruling.
Q. I hand you a photostatic copy of another check, dated June
12, 1942, upon the Hamilton National Bank, to the order of Mrs.
M. Cook, for $1,000.00, signed J. R. Hayden, which check
page 930 ~ I have marked Plaintiff's Exhibit No. 26, and ask you
if that is a photostatic copy of another check you have
identified?
A. It is.
The Court: That check is excluded.
Mr. Robertson: Plaintiff, by counsel, excepts to the Court's
ruling.
Q. I hand you a photostatic copy of aonther check, dated July
8, 1942, payable to self, upon the Hamilton National Bank, for
$1,000.00, signed J. R. Hayden, which I have marked Plaintiff's
Exhibit No. 27, and ask you if that is a photostatic copy of another
check you have identified?
A. It is.
The Court : That check is excluded.
Mr. Robertson: Plaintiff, by counsel, excepts to the exclusion of
this check and of the last three checks, upon the grounds stated when
the checks were excluded.
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CROSS EXAMINATION
By Mr. Taylor:'
Q. The last time you talked with Mr. J. R. Hayden was about
a year ago?
A. That is my recollection.
Q. At that time, so far as his business was concerned, you
were of the opinion that he could transact his own
page 931 ~business?
A. I said his transactions with the bank were satisfactory.
Q. You treated his transactions with the bank as that way?
A. Yes, sir.
REDIRECT EXAMINATION
By Mr. Robertson:
Q. What did you mean by saying he was susceptible to influence?
A. I could see Mr. Hayden was aging; that his memory was
failing somewhat, and in his actions that he was, well, getting
towards senility, I would say.
Q. You think you could have influenced him to do what you
wanted him to do if you had tried?
A. I would not say that, but I would say he was in a state of
mind that he would be susceptible to influence.
Mr. Robertson: If your Honor please, the evidence so far in
this case is that in September, 1942, Mr. Hayden issued a check to
Mrs. Katherine Hayden for $3500.00. I am offering in evidence a
statement of Mrs. Katherine Hayden's account with the Hamilton
National Bank, on April 27, 1943, showing a balance on that date of
$15,699.55. Mr. Evans being here and able to identify this statement, the purpose of offering it is that Mr. Hayden holds that
money in her account for Mr. Hayden and I expect to follow that
up· tomorrow.
page 932 ~ The Court: All you can do is to introduce it and follow
it up tomorrow.
Mr. Taylor: I object to the introduction of that evidence; it is
not rebuttal evidence.
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The Court: I will permit the introduction of this record, based
on what Mr. Robertson has stated to me of what he expects to do
tomorrow. Standing alone, I do not think it would be relevant to
the issue here; I do not know the connection it has; I will have to
wait until the other evidence is introduced.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
Mr. Robertson:
Q. I hand you a bank statement of the Hamilton National Bank,
Washington, D. C., dated April 27, 1943, showing that the account
of Mrs. Katherine Hayden, Mendota Apartments, Washington,
D. C., had a balance of $15,699.55, and ask you if that is a routine
statement of your bank?
A. Yes, sir, it is.
Q. I offer it in· evidence and ask t.hat it be marked Plaintiff's
exhibit No. 28.
The Court: It may be filed, subject to withdrawal if not followed
up by competent evidence.
page 933 ~

RE-CROSS EXAMINATION

By Mr. Taylor:
Q. This statement that you have just identified as being a bank
statement of the account of Mrs. Katherine Hayden: Does this
statement disclose whether it is a checking account or a saving
account?
A. It does; it is a checking account.
Q. Does it disclose whether it is a fiduciary account or a trust
account or an individual account?
A. It is an individual account.
Q. Of Mrs. Katherine Hayden?
A. Yes, sir.
Q. Mrs. Katherine Hayden then, so far as the Hamilton Bank
account is concerned, has entire control and custody of this money?
A. Exactly.
Q. And so far as the bank is concerned, it belongs to her?
A. So far as we know.
Q. It is purely an account with the bank and Mrs. Katherine
Hayden?
A. Yes, sir.
Witness leaves the stand.
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The Court: Mr. Taylor, did you get the information asked for in
regard to bank accounts of Mr'. and Mrs. Cook?
Mr. Taylor: I went to the banks as I informed the
page 934 ~ Courts I would do. The Farmers and Merchants Bank
has no account in any way, shape or form in the name of
Mrs. Lenore Cook or Mrs. Marshall Cook. The cashier said he
would write a letttr. I went to the Staunton Industrial Loan Corporation and they sent this letter ( handing the Court a letter) which
I wish to file as Plaintiff's Exhibit No. 29. I went to the Augusta
National Bank and to the Planters Bank and Trust Company and
there were no accounts at either of them.
The Court : We will recess until tomorrow morning, June 10th,
at 10:00 A. M.
Thursday; June 10, 1943, Court convened at 10 :00 A. M.
In Chambers :
Mr. Robertson: Your Honor will re~all that last night Mr.
Cochran, Mr. Forest Taylor and I, accompanied by Mr. Joshua
Evans, conferred with you at your home to determine whether or
not it was necessary to keep Mr. Evans over today for further
cross examination, or whether it would be necessary to bring
him back hereafter for further cross examination. To avoid
holding the case open and to minimize expense and inconvenience
to everybody, it was determined that Mr. Evans would have the
Hamilton National Bank, in ·washington, D. C., prepare photostatic copies of checks shown on the statement of the·bank,
page 935 ~which has been introduced as Plaintiff's Exhibit No. 20,
beginning with the check for $200.00 on July 17, 1942,
and including all other checks shown on that statement subsequent
to July 6, 1942. Six photostatic copies are to be shown altogether,
as follows:
July. 7, 1942, $200.00;
July 27, 1942, $ 50.00;
July 29, 1942, $100.00;
Sept. 29, 1942, $200.00;
Dec .. 9, 1942, $300.00;
Dec. 18, 1942, $800.00.
.
Your Honor will recall that it was also agreed that Mr. Evans
would make a statement, in the form of an affidavit, to be attached
to each check, stating whether or not, in his opinion, that particular
check was entirely in the hand-writing of Mr. Hayden; and Mr.
Evans was of the opinion that he could get those photostats to the
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Court some time next week, and the Court would then rule that
whatever checks were entirely in the hand-writing of Mr. Hayden
would be considered in evidence by the Court as tending to contradict the testimony of Dr. Fisher' and that Mr. Hayden could not
see at all to write at the time the checks were written. Whatever
checks were not entirely in the hand-writing of Mr. Hayden, the
Court stated that he would not consider in evidence.
We offer in evidence a certified copy of the marriage certificate of
Howard H. Saunders to Miss Mabel Lucille Cochran, on
page 936 ~October 29, 1915, and ask that it be marked Plaintiff's
exhibit No. 30.
Mr. Cochran: These are the two statements that we have paid
to Mr. Russell Cover. He has not submitted an account up to date,
since the last one I am introducing. I have marked these statements Plaintiff's Exhibits Nos. 31 and 32 respectively,· and wish to
file them.
Mr. Taylor: I would like the accounts read into the record?
Mr. Cochran: Plaintiff's Exhibit No. 31.
"$30.34
"December 22, 1942.
Received of Peyton Cochran, Attorney for James R. Hayden, the
sum of Thirty and 34/100 dollars ($30.34) in full of two days'
expenses and two telephone calls in connection with the suit of
James R. Hayden v. Marshall W. and Lenore M. Cook.
E. Russell Cover."
Plaintiff's Exhibit No. 32
''Jan. 25, 1943
Mr. Peyton Cochran, Staunton, Va.
1943
1-20 Two trips to Fishersvills, Va., 28 miles @ 14c per
$ 3.95
mile,
7.50
0 day's time,
1-22 One trip to Augusta Springs, Fordwick & Craigs9.38
ville, Va., 67 miles@ 14c·per mile,
15.00
One day,
$35.80
Received payment, January 28, 1943.
E. Russell Cover."
page 937 ~

Mr. Taylor: It was agreed yesterday by counsel that
the accounts be submitted up to and including yesterday.
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The Court: Mr. Cover will have to file with the Court what his
expenses and per diem amount to up to and including June 9, 1943.
Mr. Taylor: I want to introduce the statements requested by
plaintiff's counsel, from the other banks as to the account of Mrs.
Marshall Cook. In each case no account was found.
( 1) Statement of Planters Bank and Trust Company, which I
have marked Plaintiff's Exhibit No. 34;
(2) Statement of the Farmers & Merchants Bank, which I have
marked Plaintiff's Exhibit No. 35;
( 3) Statement of the Augusta National Bank, which I have
marked Plaintiff's Exhibit No. 36.
Mr. Rooertson: There is no account in the name of Mrs. Lenore
M. Cook in any of these banks?
A. No, sir.
Court and Counsel return to Court Room :
Mrs. Stanley deN eal, another witness of lawful age, called on
behalf of plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Robertson :
Q. I believe your name is now Mrs. Stanley deN eal?
.page 938 ~ A. Yes, sir.
Q. Where do you live now?
A. 1507 Decatur St., Washington, D. C.
Q. You have testified in this case before as Miss Louise
Hayden?
A. Yes, sir.
· Q. You have become Mrs. Stanley deNeal since you testified
before?
A. Yes, sir.
Q. I hand you a check, marked Defendant's Exhibit No. B,
dated September 14 or 19, 1942, to the order of Katherine Hayden
for $3500.00, signed J. R. Hayden, the check being one of the
printed form checks of the Hamilton National Bank, vVashington,
D. C., but the Hamilton Bank is scratched out and the Craigsville
Bank is written in, and I will _ask you if you were present when the
check was written?
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A. I was in the house, but I do not think I was in the same
room at the time.
Q. Do you know the circumstances under which the check was
written?
.
A. It was written because my uncle had this money up there,
and it was taken to \Vashington and put in my mother's account
for safe keeping.
Mr. Taylor: We object to the question and answer. She
was not present and it is collateral matter and is not rebuttal evidence.
page 939 ~ The Court: Show how she obtained this information.
Mr. Robertson:
Q. Did you discuss the check with either your mother or Mr.
Hayden?
A. With both. ·
Q. Did you see the check after it was written?
A. Yes, sir.
Q. You did not actually see when it was written?
A. I do not think so.
The Court:
Q. Were Mr. Hayden and your mother present at the same time,
or did you talk to them separately and apart?
A. Both present at the time.
The Court: I think it is admissible testimony.
Mr. Taylor: Defendants, by counsel, except to the Court's ruling.
on the ground that it is hearsay and not rebuttal evidence.
The Court: I do not know the purpose of Mr. Robertson's
examination.
Mr. Robertson: You will remember that Mrs. Katherine Hayden
testified that Mr. Hayden had never given her but insignificant
ampunts of money: one or two little gifts of $10.00, or something
like that; and one gift when leaving Augusta Springs, and the time
she went to Columbus, Wisconsin, and that was all the
page 940 ~money she had gotten for her personal benefit from Mr.
Hayden. Whereupon, the defendants introduced that
check for $3500.00 to the order of Mrs. Katherine Hayden for the
purpose of discrediting Mrs. Hayden. My purpose is to explain the
circumstances under which it was given.
Mr. Taylor: The record will disclose that Mr. Robertson called
for all the checks of the bank, and this was one of the checks he
'
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called for us to produce, and this check turned up as being written
by Mr. Hayden to Mrs. Katherine Hayden.
Mr. Robertson: It was introduced as Defendants' Exhibit No. B.
The Court : Under the peculiar facts now b~fore me in this c~se,
in view of the fact that this witness has just testified she learned of
the check from Mr. Hayden and her mother, when present at the
same time, it would be in the nature of Mr. Hayden testifying himself. I think it is proper to admit it.
Mr. Curry: Defendants, by counsel, except to the Court's ruling.
A. It was not a gift to mother· at all; it was because mother was
afraid that the Cooks might have checks signed by my uncle and
they might have taken the money out of the bank and kept it.
Mr. Taylor: There is no evidence to support that line of testimony whatever; it is a mere supposition or opinion as to
page 941 ~what might happen; there is no evidence of any signed
checks up there by any one.
Mr. Robertson: It is recital of the substance of the conversation.
The Court: Mr. Hayden was sitting there and her mother was
there and this is what she heard.
Mr. Taylor: She said she was not in the room when the check
was written.
The Court: But that she was present when her mother and Mr.
Hayden discussed this.
Mr. Taylor.: Nothing has been shown about when or where the
conversation took place.
Mr. Robertson:
Q. When did the conversation take place?
A. In September, 1942.
Q. Approximately the time when the check was signed, or
before of after?
A. It was before.
Q. Where did it take place?
A. In the living room of our apartment in Washington.
Q. State the substance of the conversation?
A. As I said, it was possible that there were some signed checks
out and to prevent any one filling them out and cashing all this
money this check was written and the money put in my
page 942 ~mother's account for safe keeping, and it is still there.
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CROSS EXAl\UNATION
By Mr. Taylor:
Q. You, I believe, testified before in this case that you were
handling Mr. Hayden's business to a certain extent, collecting
money and taking care of his banking and what not?
A. Yes, sir.
Q. Did you take care of his banking account with the Hamilton
National Bank?
A. I did.
Q. Do you have in your possession the checks from December,
1941, to March, 1942, on Mr. Hayden's bank account?
A. I do not think so; I think his checks went direct to him at
Augusta Springs when he was living up there.
Q. Are you absolutely sure of that?
A. X"es, sir.
Q. Are you absolutely sure there are no checks from December,
1941, to March, 1942, in your possession or in the possession of the
Hamilton National Bank?
Mr. Robertson: She can testify as to what is in her possession
but not in the possession of the Hamilton National Bank.
The Court: Limit it to what checks are in her possession. If yot1
want anything from the, Hamilton National Bank you will
page 943 ~have to issue a subpoena· duces tecum for the bank.
Mr. Taylor: She has control of it if in the Hann1ton
National Bank. She said she had control of the bank account. I do
not see how the Court can go behind the statement of its own witness. I want to ask her for the checks from December:, 1941, to
March, 1942.
Mr. Robertson: She has already answered it.
Mr. Taylor: I want to take this matter up in Chambers.
In Chambers :
Mr. Taylor: Your Honor, it is true in this case that Mr. Robertson and Mr. Cochran for the plaintiff in this case have asked for
every bank account of Mrs. Cook within the city of Staunton and
Augusta County and banks located within this jurisdiction, for us
to show whether or not this woman had any money. Trying to
impeach this women and _to show she had something to do with Mr.
Hayden's money, they brought Mr. Evans· down here from the
Hamilton National Bank. This woman testifying now has testified
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previously that she had charge of Mr. Hayden's bank accotmt in
Washington; she deposited the money and Mr. Hayden told her
how to withdraw it.
The Court: Do you mean she had authority to sign her name?
A. No. sir. Mr. Evans came here yesterday and produced
on behalf of the plaintiff seven checks; six of these
page 944 ~checks were written by Mrs. Cook; they were taken off
this sheet of some 40 checks, taken off the bank's statement ( Plaintiff's Exhibit No. 20) that carries the exact time that
this man was competent or incompetent, or was seeing or was blind.
They have introduced this evidence, and I think in all fairness to the
defendants in a case in equity we can examine and see those checks
in their possession; and, if not, these people should go on record
as refusing to produce them, because it has been testified that this
man could not see. Dr. Fisher said part of his opinion was based
on the history of the case obtained from Mr. Hayden. I submit that
a check, introduced by the plaintiff, elated July 8, 1942, payable to
self, in the sum of $1,000.00, signed J. R. Hayden, which check
in its entirety is, so far as we know and so far as the Hamilton
Bank is concerned, is entirely in the handwriting of James R.
Hayden, would certainly indicates by inference and by the check
itself that there are more checks.
The Court: I have ruled in your favor on it; I don't know what
you are talking about.
·
Mr. Taylor: This woman has testified before that she handled
this bank account. These checks are either in her possession, or in
the possession of the bank aid she has control of that account. I
·want to see if she is willing to submit all those checks,
page 945 ~which her counsel was not willing to do. When I came
to your house I had called up Mr. Robertson and Mr.
Cochran and asked them to keep Mr. Evans over here, but they told
me they would not keep him because he had an appointment in
New York. It was my desire to have him agree to introduce these
checks, and Mr. Robertson said he would not agree to introduce any
checks unless the Court ruled it was necessary to introduce them. I
do think they are necessary for the sake of the record, whether or
not it goes up to the Court of Appeals; and then, in order to get
these checks introduced, I had to go and subpoena Mr. Evans to
stay here and I agreed to let him go if he would introduce those
checks. I did not have the right to examine him on this bank
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account, and I submit I have a right to examine the woman who
said she had control of the bank account.
The Court : I have ruled with you in full. She said she does not
have the checks. If she does not have them, I do not see how she
could testify about checks that are presumably in the hands of the
bank.
Mr. Robertson: You will recall that we questioned Mr. and Mrs.
Cook and a number of other witnesses as closely as we could to find
out .where the cancelled checks are that we have been unable to
produce by a subpoena duces tecum on the various banks. Mr. and
Mrs. Coo~ testified they do not know where they are and I raised
the inference that they destroyed them. It is in evidence
page 946 ~throughout this record that the checks that are not introduced cannot be found. It is also in the record from the
time the Hamilton National Bank put in this Recordak system
they have found and produced all the checks issued to Mrs. Cook.
So the evidence shows that the checks, except the six to be introduced, are all the checks that can be found.
vVhen the summons was served on Mr. Evans at the supper table
last night, I had given him my personal assurance if he came to
Staunton I would see that he would get get away in time to meet his
engagement in New York today. Mr. Taylor said: "If you will
agree to produce all the checks I want, I will let him go." That was
the price he exacted to permit this witness to leave. I said: "I will
not agree to introduce anything, unless the Court rules whether it is
admissible or inadmissible. I will not introduce inadmissible evidence in order to let this man get out of town. Whatever is admissible, I give you my assurance that Mr. Evans will come back, or he
will introduce those checks." I disagree that these checks which
have not been located are either in the possession of the Hamilton
National Bank or Mrs. deNeal. The checks may have been destroyed by the Cooks.
The Court: vVhen you were at my home· last night, I understood
that if Mr. Evans, Vice-President of the Hamilton National Bank,
would produce the six checks we were talking about this morning,
in order to determine whether or not in the hand-writing of Mr.
Hayden, that would satisfy you. I did not understand you wanted·
them all produced.
page 947 ~ I say now, if he has writt.en checks between December,
1941, and February, 1942, wholly in his hand-writing, it
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is competent evidence. I do not think you can bring in a whole batch
of checks that have no relevancy to the issue. I did not know you
had not stated to me last night everything you wanted. You did not
make it clear that you wanted all the checks for that purpose.
Mr. Taylor: I do not want the checks back of 1940.
The Court: Mr. Robertson has stated that these checks that he
has produced are all the checks he has; that he has no other checks
in his possession that have not been produced; that he will produce
all checks in the Hamilton Bank since they installed their photostatic device.
Mr. Taylor: He did not say he did not have any checks. There
are checks left out of this bank statement.
The Court : This is a bank statement that shows two or three
dozen checks and you have six here. It is not contended that all
the checks on the bank statements are produced here.
Mr. Taylor: The checks from December 17, 1941 to December
22, 1942, are the checks I am calling for.
The Court: The Court rules if Mrs. deN eal has any checks in
her possession, signed by James R. Haden, written bepage 948 ~tween December 17, 1941 and December 22, 1942, she will
have to produce them; and, if any in the bank, the checks
or photostatic copies of them, will have to be produced.
Mr. Taylor: I do not think it proper that the statement that
Mr. 'Robertson made to the Court, that I put pressure on him to
let Mr. Evans be released last night as my price in asking for certain evidence in this case. I can state to the Court that we do not
pay our witnesses, not a witnesses that has come to testify for the
defendants has been paid. I asked him for no pay and I merely
asserted my right to have a witness stay here; and I do not think
the statement is proper.
Mr. Robertson: I meant to give no offense in using the term:
"as the price he exacted," and I ask it be deleted from the record.
The Court: The words, "as the price he exacted" will be stricken
from the record.
Court and Counsel return to Court room.
CROSS EXAMINATION OF MRS. DENEAL CONTINUED
By Mr. Taylor:
Q. Are you absolutely sure there are no checks from December,

Marshall

vV.

Cook et al v. James R. Hayden

727

Mrs. Sta.nley deN eal

1941, to March, 1942, in your possession or in the possession of
the Hamilton National Bank?
page 949 ~ Mr. Robertson: I object to asking her to testify anything about the Hamilton National Bank.
TheCourt: .
Q. Did you or not received the cancelled checks from the
Hamilton National Bank in the course of your transactions?
A. I did not; they went to my uncle at Augusta Springs.
Q. You have no checks whatever in your possession of Mr.
Hayden's?
A. I have some since July, 1942, but before that I have none.
Q. Are those checks on the Hamilton National Bank?
A. Yes, sir.
Q. Do you have the checks from July 1942, through December,
1942?
A. I think so.
Q. Are those checks made by Mr. Hayden?
A. When you say made, do you mean did he sign them or make
the whole check?
A. I mean in their entirety by Mr. Hayden?
A. I think not.
Q. You do not know?
A. I am almost positive.
Q. Would you be willing to submit those checks to the Court?
Mr. Robertson : I think the question is improper.; the Court is
asking her to give up a legal right without having conpage 950 ~suited her counsel. I will state that any checks she has,
. whether wholly in Mr. Hayden's hand-writing or not,
she will produce them.
The Court : I will ask you to produce to me all the checks you
have of Mr. Hayden's from December, 1941, down to this present
time (June 10, 1943; and I will personally examine them and will
reject all the checks not wholly in his hand-writing.
Mr. Taylor:
Q. I hand you a check, dated September 14, or 19, 1942, drawn
on the Craigsville Bank, in the amount of $3500.00, payable to
Katherine Hayden, signed J. R. Hayden, which check is marked
Defendants' Exhibit No. B, and ask you whether or not that check
is entirely written in the hand-writing of Mr. James R. Hayden?
A. The date arid Craigsville Bank are not written in his hand-
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writing, but the Katherine Hayden and the signature are written
in his hand-writing.
Q. You say you did not see Mr. Hayden write this check?
A. No, sir.
Q. But the name, Katherine Hayden, $3500.00, and then
thirty-five hundred written out, and the signature, J. R. Hayden,
are in the hand-writing of Mr. Hayden?
A. Yes, sir.
Q. I hand you a check, dated Washington, D. C., July 8, 1942,
on the Hamilton National Bank, a photostatic copy of a check,
payable to the order of self, in the amount of $1,000.00,
page 951} and then one thousand dollars written out, signed by
J. R. Hayden ( referring to Plaintiff's Exhibit No. 27),
and ask you whether or not that check in its entirety is written in
the hand-writing of Mr. James R. Hayden?
A. It is.
Q. Did you see that check written by Mr. Hayden?
A. No, sir.
Q. Mr. Hayden could see all right at the time he wrote this
check to your mother for $3500.00 (Defendants' Exhibit No. B)?
A. No, sir.
Q. Did somebody have to write that check for him?
A. No, sir.
Q. He wrote it?
A. Yes, sir..
Q. You were not present when the other check was written
(Plaintiff's Exhibit No. 27)?
A. I was not.
Q. You have testified as to certain matters your mother did
regarding the money that was taken out of the Craigsville Bank :
You personally have nothing to do with Mrs. Katherine Hayden's
bank account?
A. Nothing.
Q. And anything you have testified to regarding her bank
account is purely what she has told you?
A. Yes, sir.
\\fitness leaves the stand.
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James H. Hanley, another witness of lawful age,
called on behalf of the plaintiff, after being duly sworn,
testified as follows :
DIRECT EXAMINATION
By Mr. Robertson:
Q. Where do you live?
A. In Washington?
Q. What is your profession?
A. I am a lawyer.
Q. How long have you practiced law in Washington?
A. Off and on for the last 20 years, and continuously for the
last 10 years.
Q. Do you hold a government position in Washington?
A. Yes, sir.
Q. What is it?
A. Special assistant to the Attorney General of the U. S.
Q. To what duties are you assigned?
Q. In the office of the Assistant to the Attorney General, having
charge of examining into applications for judgeships, patent attorneys. marshals, and also reviewing appeals of conscientious objectors under the Selective Service Training Act.
Q. Have you ever been in Staunton before?
A. Yes, sir.
Q. When?
A. I was here on December 28, 1912, for the Woodrow Wilson
Celebration.
Q. You meet me then?
A. I met a lot of the natives at that time.
page 953 ~ Q. Do you know Mr. James R. Hayden?
A. Yes, sir.
Q. How long have you known him?
A. I think for about 30 years.
Q. In what different communities have you known him?
A. In Omaha, Nebraska, when he was an officer in the Hayden
Brothers Stores, general mercantile stores, I think about 1912 or
1918; he was the treasurer of that corporation; and I have met him
in Washington quite frequently within the last 10 years.
Q. Do you know Mrs. Katherine Hayden?
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A. Yes, sir.
Q. How long have you known her?
A. Since about 1908 or 1909, when she and her husband, the
late Mr. Lawrence Hayden, came back from Grand Island to
Omaha, Nebraska, and lived there two or three years. When Mr.
Hayden died, Mrs. Hayden came back to \,Vashington and I have
·
known her. intimately for the last 10 years.
Q. Do you know Miss Louise Hayden, now Mrs. Stanley
deNeal?
A. Yes, sir.
Q. For how long have you known her?
A. For the last 10 years.
Q. Do you know the reputation of the· three Haydens I have
mentioned for truth and veracity, in the various communities in
which they have lived?
A. Yes, sir.
Q. What is it?
A. The very' highest, in a business way and a social
page 954 ~way; outstanding people in Omaha and in Washington.
Q. Would you believe all three of them, or either one
of them, on oath in a matter in which they were personally
interested ?
A. Absolutely.
Mr. Robertson: Your Honor, for the record, I wish to ask this
witness the questions I asked other witnesses as to Mr. Hayden's
intentions in regard to his property?
The Court: The Court has ruled at this stage of the trial, it is
not proper to go into this; but you may ask the questions for the
record, subject to the same understanding had when the other
witnesses were examined on the same subject.
Mr. Robertson:
Q. During the time that you have known Mr. James R. Hayden
have you ever heard him express his intention, as to what he
intended to do with his property?'
A. Yes, sir.
Q. What was it?
A. That he expected, ref erring to this very property, that he
was living on here and liked it, and that when he died, he wanted
Louise and Mr. Hayden to have it.
Q. Did you ever hear him express that desire more than onec?
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A. Several times in the last 4 or 5 years, when I
page 955 ~visited Mrs. Hayden and he was there.

CROSS EXAMINATION
By Mr. Taylor:
Q. You have heard Mr. Hayden say that at the apartment of
Mrs.:Lawrence Hayden?
A. Yes, sir, he visited with Mrs. Hayden and Louise in their
apartment in Washington.
Q. His expression to you was that he intended or wanted Miss
Louise Hayden, now Mrs." deNeal, and Mrs. Lawrence Hayden to
have· especially this very property?
A. Yes, sir.
Q. He was not speaking of any other property but of this very
property?
A. I do not recall specially the other property. The conversation
was along the line of liking the place, this particular piece of property. He stated he was going to live down here all of his life and
wanted Louise and Mrs. Hayden to have it after his death.
Q. He said he wanted to live here all his Ii f e?
A. As I recall it, that was his intention and statement at the
time.
Q. Do you recall approximately when that statement was made?
A. We visited Mrs. Hayden and Louise quite often, and Mr.
Hayden and I would talk about his property and his living down
there several times within the last five or six years.
page 956 ~ Q. You mean you visited .him several times during
the last 5 or 6 years?
A. Yes, sir.
Q. Was that 5 years ago, or 3 years ago, that he told you about
his desire to have his niece and sister-in-law have the property?
A. Some time within the last five years.
Q. When did you you last see Mr. Hayden?
A. In March of this year, I think, the last time.
Q. Did you see him last year?
A. In 1942?
Q. Yes.
A. Yes, sir.
Q. Where did you see him last year r
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A. I think I saw him at Mrs. Hayden's apartment in Washington.
Q. Was that the first part of last year, or the latter part?
A. I could not say definitely as to the exact time; some time
last year.
·
Q. Do you know where is living now permanently?
A. With Mrs. Hayden and Louise in Washington.
Q. Did you see him before he moved there permanently last
year?
A. Yes, sir. He would visit there every now and then, at Mrs.
Hayden's apartment, last year and the years before; and, in fact,
during the last several years, he has spent some time with them.
Q. Do you recall seeieng him in February of last year?
page 957} A. I could not s~y I did definitely.
Q. Do you recall seeing him in January, 1942?
A. I could not say definitely as to that.
Q. You have just seen him at Mrs. Katherine Hayden's apartment and taiked with him several times in the last five years?
A. Yes, sir. vVe have been visiting there within the last 10
years and we have called there and frequently Mr. Hayden would
be there.
Q. You cannot say definitely that the time he told you that he
wanted to give this property to Miss Louise Hayden was in 1942?
A. It was in 1942, as well as the other times and the year
preceding.
Q. Of course, his mind was all right when he tofd you that,
nothing wrong with ~is mind?
A. No, sir, he was very normal.
Witness leaves the stand.

Mrs. Mary Willie Bird, a witness of lawful age, called on behalf
of the plaintiff.
Mr. Robertson: I think I ought to show this certificate to the
Court, which has been handed to me by the witness. However,
since she is here, I ask that I be permitted to ask her three questions.
The Court : This certificate from Dr. Kenneth Bradpage 9 58 }ford reads as follows :
"June 10, 1943.
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To Whom It May Concern:
This is to certify that Mrs. Bird is suffering from hypertension
( b. p. 210 / 110 Baumanometer) and herpertensi ve heart disease.
She is not physically able to appear in court. to testify.
Respectfully,
Kenneth Bradford."
0 do not think she should be asked to testify.
Mr. Robertson: I would like to call Dr. Bradford and let him
say if he would consent to my asking her the three questions which
I will detail to him ?
Mr. Taylor: We object to it. I never heard of a witness being
asked to testify in the face of a doctor's certificate.
( Recess taken while Mr. Robertson attempts to get Dr. Bradford
to come to the Court House.)
The Court: I am excusing Mrs. Bird from testifying by reason
of her state of health, as disclosed by Dr. Bradford's certificate;
and I ask that the certificate be filed as Plaintiff's Exhibit No. 33.
page 959 ~

Mrs. Lenore M. Cook recalled:
FURTHER CROSS EXAMINATION

By Mr. Robe·rtson:
Q. Is Mrs. Mary Willie Bird, who was just excused upon a
doctor's certificate from testifying, your mother?
A. Yes, sir.
Q. Is she related to Mr. Charles Curry?
A. I do not think so.
Q. You deny you know she is related to Mr. Curry?
A. I do.
Q. You do not know that your mother is a cousin of Mr.
Charles Curry?
A. I do not know she is a cousin of Mr. Curry.
Mr. Taylor: I move that that line of testimony be stricken out;
it has nothing to do with the issue here.
Mr. Robertson: This lady's mother has told me she is a cousin
of Mr. Charles Curry and the relevancy is this: the Cooks testified
that they did not know Mr. Curry when he came out there to talk
to Mr. Hayden about the conveyance- of the property; and I wish
.....,_,______ ,·--- .....
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to put it in as an element of the testimony, as to whether their testimony is true or false.
Mr. Curry: I never knew Mrs. Cook until very recently myself.
There is, as I have told you before, a very extensive
page 960 ~relationship of mine on the Irvine side. All the lrvines I
know of are some relation of mine, and my ancestor, Dr.
Robert Curry, came to this country in 1740 and two sisters came
and each married an Irvine, and one of the daughters married an
Irvine; and they are a most prolific family and are scattered all over
the U. S., and they are just legion. I read a history of Highland
County some years ago and went over the names and nearly half
the people in Highland County are connected with me through the
Irvines. I am the 4th generation in 250 years; my ancestors have
lived to be very old, all of them. Mrs. Bird is probably related to
me because she is an Irvine. I do not know how to trace the
relationship, but fron~ what I know about their generations they
have been comparatively short generations. I think eight genera~
tions of these Irvines to four of the Curry generations, and any
kinship would be very difficult to trace and very remote. I could
not trace it and I probably know more about the history of my
family than any one else now living. I cannot trace it and if her
mother was an Irvine, she may be related, but I do not know to
what extent but it is very remote.
The Court : The testimony standing alone would not mean anything, but in view of Mr. Robertson's statement and Mr. Curry's,
while they are not evidence, they are an explanation of why the
witness is called. It cannot be used unless Mrs. Cook said
page 961 ~she knew it. I clo not know what Mrs. Bird would have
testified.
Mr. Taylor: Is it your intention to strike out Mrs. Cook's testimony and the statements of Mr. Robertson and Mr. Curry.
The Court : I do not think the testimony is relevant; and, therefore, I strike it out.
Mr. Robertson: Plaintiff rests his case.
SURREBUTTAL EVIDENCE FOR DEFENDANTS
G. M. Gilkeson, a witness of lawful age, called on behalf of the
defendants, after being duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Taylor:
Q. You are sheriff of Augusta County?
A. Yes, sir.
Q. How long have you been· sheriff?
A. Going on 12 years now.
Q. Did you at one time have in your employ as deputy sheriff
H. L. Lockridge, of Augusta Springs?
A. Yes, sir.
Q. Can you tell the Court approximately when Mr. Lockridge
discontinued in your employ as deputy sheriff?
A. As near as I can recall it was around in 1932, some time in
1932.
page 962 ~ Q. Tell the Court whether or not Mr. Lockridge was
discharged by you as deputy sheriff, or asked to resign his
position?
A. He was.
Q. Did you request his resignation for the reason that he had
some physical disability, arthritis, or because he failed to account
for funds he had collected?
A. It was his failure to account for funds that he had collected
and failed to turn in, and at the time there was a rule issued against
him, as I recall it, for his appearance in this Court to account for
certain funds, and knowing that the rule was issued and coming up,
I asked him to resign and turn in his papers.
Q. There was a hearing before Judge Glasgow as the result of
his being summoned to Court on a rule issued by the Court?
A. That is right?
Q. And you discharged him?
A. Yes, sir, that is right.
Witness leaves the stand.
Mrs. Lenore M. Cook recalled :
DIRECT EXAMINATION
By Mr. Taylor:
Q. I hand you a check, marked Plaintiff's Exhibit No. 21, dated
Washington, D. C., March 28, 1942, payable to Mrs. M. Cook, in
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the amount of $200.00, signed J. R. Hayden, and ask you
page 963 }whether or not y9u personally received any money from
that check?
A. I did not; it was for him, for the expenses of paying the
men he had working there at that time.
Q. Was Mr. Hayden at the time that check was written paying
the men that were working on the Hayden house and premises?
A. Yes, sir, he was paying the men himself.
Q. Are these the men you have previously testified about:
Walter Goodrich and his son-in-law?
Mr. Robertson: I object to counsel giving her the names of the
men.
Mr. Taylor:
Q. What men were working there?
A. Walter Goodrich and his son, John, and a white man he
hired the first of January.
Mr. Robertson: She cannot mend her case by giving another
workman now-nothing said before about a white man hired the
first of January.
Mr. Taylor:
Q. Do you know whether or not you actually took this check
to the bank and cashed it, and, if so, what did you do with the
money (Referring to Plaintiff's Exhibit No. 21)?
A. I probably did have it cashed and gave the money
page 964 }to Mr. Hayden to pay the men with; brought it back and
gave it to him in cash money. He was having the work
done then himself.
Q. I hand you a photostatic copy of a check, dated Washington,
D. C., April 24, 1942, payable to the order of l\frs. M. Cook, in
the amount of $200.00, signed J. R. Hayden, marked Plaintiff
Exhibit No. 22, and ask you whether or -not you personally received
any funds out of that check when the same was cashed?
A. No, sir, I did not; I gave him the money.
Q. You received no part of that money?
A. I did not for myself.
Q. I hand you a ·µhotostatit·copy of a check, marked Plaintiff's
Exhibit No. 24, payable to the order of Mrs. M. Cook, in the
amount of $100.00, signed by J. R. Hayden, and ask. you whether
or not you personally received any funds from -that check when it
was cashed.
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A. No, sir, I received no fmicls; I gave this to him. This was
for him to pay out his help and expenses for what he was doind
there at that time.
Q. I hand you a photostatic copy of check, marked Plaintiff's
Exhibit No. 25, dated Washington, D. C., June 9, 1942, on the
Hamilton National Bank, payable to Mrs. Marshall Cook, in the
sum of $500.00, and ask you whether or not you personally received
any funds out of that check?
A. That is the $500.00 I deposited in the Staunton National
Bank for the fencing and repair of the property myself, which I was
to start doing in June myself.
page 965 ~ Q. I hand you a check, marked Plaintiff's Exhibit No.
26, dated Washington, D. C., June 12, 1942, payable to
the order of Mrs. M. Cook, for $1,000.00. Diel you cash that
check; and, if so, what did you do with the money?
A. I deposited that check in the Craigsville Bank; that was when
I was to st:trt to pay the men for the repairing of the place, which
he had been doing. This is when I commenced paying them by
checks myself.
Q. Did or not that check represent the money that you deposited
in the Craigsville Bank that you have her~tofore testified to?
A. Yes, sir.
Q. At whose direction did you do that?
A. Mr. Hayden's.
Q. I hand you a check, marked Plaintiff's Exhibit No. 27, dated
·washington, D. C., July 8, 1942, payable to the order of Self, for
$1,000.00, signed J. R. Hayden, and ask you whether or not you
ever handled that check?
A. No, sir, I never saw that check.
Q. You did not cash it for any one?
A. No, sir.
Q. Or deposit it anywhere?
A. No, sir.
Q. I will ask you whether or not that check is written in its
entirety in the hand-writing of James R. Hayden?
A. It is in his harid-writing. I do not believe the date is, July
8, 1942, but the rest is.
Q. You think the rest is?
page 966 ~ A. Yes, sir. I think the rest is very much like his.
Q. You had nothing to do with this check whatever?
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No, sir.
Q. Mrs. Cook, had it been customary for you to cash checks,
or have checks cashed, for Mr. Hayden, prior to the date of the
first checks introduced here?
A. Yes, sir, I have cashed checks before that date for him.
No cross examination.
Witness leaves the stand.
A.

Mr. Taylor: In regard to this exhibit, Plaintiff's No. 28, the
bank statement of Mrs. Katherine Hayden's account, Mr. Robertson
said he would have testimony to support it and he he has not introduced any such testimony.
Mr. Robertson: I forgot it; the exhibit will have to be stricken
out.
Mrs. Charles Black recalled:
DIRECT EXAMINATION
By Mr. Taylor:
.
Q. You have previously testified in this case?
A. Yes, sir.
Q. You live in Craigsville or Augusta Springs?
·
A. In Fordwick.
Q. Do you know Mrs. Tishie Huffman?
A. Yes, sir.
Q. How long have you known her?
A. 4 years.
page 967 ~ Q. Do you know her reputation in the community in
which she lives for truthfulness?
·
A. I think she is truthful.
Q. · Do you know her general reputation for truthfulness in the
community .where she lives?
A. Yes, sir.
Q. Is it good or bad?
A. It is good.
Q. Judging by that reputation, would you believe her on oath in
a matter in which she was interested?
A. I would.
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No cross examination.
Witness leaves the stand.
Frank Fridley, another witness of lawful age, called on behalf
of the defendants, after being duly sworn, testified. as follows:
DIRECT EXAMINATION
Mr. Robertson: My recollection is that we have not attacked
the reputation of any one except the parties.
The Court : ·That is true; that is the general rule and the rule we
better follow.
Mr. Taylor: Counsel for the plaintiff did attack these two witnesses.
Q. \i\'here do you live?
A. Augusta Springs.
page 968 ~ Q. What is your occupation?
A. Running a general store.
Q. How long have you lived at Augusta Springs?
A. For the last 5 years at Augusta Springs; lived all my life 5
miles above there.
Q. How old are you?
A. 67.
Q. Do you know Mrs. Lottie Downey and Mrs. Tishie Huffman, of Augusta Springs?
A. Yes, sir.
Q. How long have you known these two ladies?
A. 15 or 20 years.
Q. Do you know their general reputation in that community
for truthfulness ?
A. It is very good.
Q. Judging from that reputation, as you know it, would you
believe them on oath?
A. I sure would.
Q. Do you know Howard L. Lockridge?
A. Yes, sir.
Q. How long have you known him?
A. Really about the same length of time ; ever since he moved
from over at Deerfield.
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Q. What is his general reputation in the community for truthfulness?
A. Not so good.
Q. Would you believe him on oath?
A. I would hate to.
page 969~

CROSS EXAMINATION

By Mr. Robertson:
Q. You would hate to, but still have to do it?
A. I really would not hardly believe him.
Q. Have you heard Mrs. Huffman testify in this case?
A. No, sir.
Q. Mrs. Downey?
A. No, sir.
Q. Have you heard Mr. Lockridge testify?
A. No, sir.
Witness leaves the stand.
Harry Hildebrand, another witness of lawful age, called on
behalf of the defendants, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. You are deputy sheriff of Pastures District of Augusta
County?
A. Yes, sir.
Q. How long have you been deputy sheriff?
A. 11 years.
Q. Do you know Mrs. Tishic Huffman?
A. Yes, sir.
Q. How long have you known her?
A. For several years: I have known of her pretty much all my
life.
Q. Do you know Mrs. Lottie Downey?
A. Yes, sir.
page 970~ Q. How long have you known her?
A. 4 or 5 years.
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Q. Do you know the general reputation of both of these ladies
in that community for truthfulness?
A. It is good.
Q. Judging by that general reputation, as you know it, would
you believe them on oath, either one, or both?
A. Yes, sir, I would.
CROSS EXAMINATION
By Mr. Robertson:
Q. You have not heard their testimony in this case?
A. No, sir.
~Titness leaves the stand.
Mr. Taylor: Before I offer my next witness, I wish to make a
statement to the Court: When the question of character witnesses
came up in this case, the Court limited the character witnesses to
five on each side. At the time that Mr. Robertson submitted the
names to the Court as to the witnesses that were brougth here to
impeach the testimony of the Cooks, I objected to the introduction of those names into the record on t~e ground that I knew
some of these witnesses-or had information that some of these
witnesses-were not here for that purpose and would not testify
against the character for truth and veracity or honesty
page 971 ~of the Cooks. Since their names have gone into the
record ·as witnesses who would, if allowed to testify,
testify as to the bad character of the Cooks, I have sent to Craigsville for some of these witnesses, \\'ho are here, and I offer them
now to testify as to the reputation of the Cooks as they know it.
Mr. Robertson: I will ask the Court to adhere to its ruling, as it
has been doing clown to this point, and not change it here at the end
of the trial. Since Mr. Taylor has seen fit to make this statement
to the Court, I will state that my information is that Mr. Clyde
Moran has stated to Mr. Peyton Cochran, since his name was read
into the record, that he would testify 100 percent to what we
expected him to do. I say that is my information; he may go b~ck
on us.
The Court : I did not fix the rule as to the character witnesses,
either for or against the parties, to he called on either side. Mr.
Taylor read into the record a number of witnesses he had summoned and stated to the Court had he been permitted to call them
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to the stand, they would have testified to certain facts. Mr.
Robertson put on five witnesses to testify as to the bad character
of the defendants, and he also read a list, just like Mr. Taylor
did, of witnesses, who, if permitted to testify, he was informed
would testify to another state of facts. The Court must
page 972 ~keep to the issue here, and I think I have been more than
liberal on this question of character witnesses, because
we have departed from the parties and have gone i~to the good or
bad character of some of the witnesses. I want to be liberal about
it; but I think this is an entirely collateral matter. If Mr. Robertson
took Mr. Taylor's list without question; likewise, Mr. Taylor
should accept his list. In my opinion, neither list has any probative
value.
Mr. Taylor: I want their testimony in here for the record.
The Court : I will have to decline to do that.
Mr. Taylor: You decline to let the witneese testify for the
record?
The Court : Yes, I do.
Mr. Taylor: Counsel for defendants excepts to the Court's ruling
on the grounds that the witnesses whom I am calling are not to be
put on as character witnesses for the Cooks, after the ruling of the
Court has limited the character witnesses to five; but to show in
this case what these witnesses understood they were summoned to
this Court for, and that they did not understand that they were
summoned as character witnesses to testify against the character of
either Marshall or Mrs. Marshall Cook.
Mr. Robertson: I repeat the only witness they are talkpage 973 Hng about, Clyde Moran, was summoned as a character
witness against Marshall Cook and his wife, and for no
other purpose.
Mr. Taylor: I wish to list the witnesses I intended to call: Clyde
Moran, Gilbert Moran, Callie Moran.
Mr. ~obertson: I wish to state that Gilbert Moran and Callie
Moran were summoned as character witnesses against Marshall
Cook and his wife and for no other purpose. What they understood,
I do not know.
Mr. Taylor: Defendants rest their case.
Motion by Mr. Curry: I move the Court to direct an issue out of
chancery in this case. That motion was not made earlier in the case
for a number of reasons. In the first place; there seemed to be a
general misunderstanding about the ·proceedings. It was understood,
at first, that it was important for the plaintiff to testify in this case
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to preserve his testimony, to perpetuate his testimony, as he was an
old man might die before the case was ~oncluded. His evidence
was to be taken; then we agreed that his evidence might be taken
but that the evidence would be taken by consent before the Court.
Then afterwards-I did not know that there was any
page 974~other agreement that I knew anything about-any way
when it came on here to the trial· of this case, counsel
proceeded as if all the evidence was to be taken before the Court,
taken oratinus, and numerous other witnesses were called.
Now, of course, in the beginning the Court, without hearing the
evidence or without knowing what would develop in the case, could
not well direct an issue out of chancery in this case, and we could
not well ask for it. But, since the evidence has developed as it has
in this case, there is a question of fraud in the case, and the question
of this old man's blindness and his incompetence and insanity, and
the credibility of witnesses-all these matters that are involved here
are peculiarly questions that should be passed on by a jury.
In the Hook case-The Court: I am familiar with that case.
Mr. Curry: In that case I prepared the pleadings for the people
we represented and I prepared the case for the Supreme Court. I
did practically all the work connected with it; although I had assistant counsel, I did the hard work in the case.
There an issue out of chancery was not asked for by either side;
but the Court, after hearing the case and considering the evidence
( that was voluminous), the Supreme Court held there
page 975 ~should be an issue out of chancery. It is true in the argument both sides admitted, if there was a reversal, that
there ought to be an issue out of chancery. That was the suggestion
in the final wind-up of the case in the Supreme Court. The Supreme
Court directed that the decree should be reheard and an issue out of
chancery directed.
This is a peculiar case; The questions involved here are jury
questions; that a jury ought to be allowed to pass on; and I believe
there would be or likely to be a great injustice done by the trial of
this case by the Court, and we insist that there should be an issue
out of chancery directed in this case.
If the Court is not familiar with the cases that refused to direct
an issue out of chancery, I can supply you with all the cases involved. The Hook case gives a number of cases, and there are a
number of other cases.
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The Court: I have h'1,d this question up three times since I came
to the bench and I have a complete memoranda of all the Virginia
authorities.
Mr. Curry: I submit, under the Virginia authorities, we are
entitled to an issue out of chancery in this case.
The Court: Our Courts have ruled it may be error not to grant
it and error to grant it. It is one of the most difficult questions
for a Court to determine.
page 976 ~ Mr. Cochran: I think we threshed this all out at our
first hearing in December of this case. Mr. Curry thought
we were only interested then in perpetuating the testimony of Mr.
Hayden. Of course, we were anxious to do that as soon as possible,
and that was my first thought. Then we changed our minds and
asked that this whole matter be heard oratinus before the Court,
and all of that has been threshed out. We put on our witnesses,
and they came back in January and put on their defense. At the ·
end of this case to ask for an issue out of chancery is remarkable.
The authorities in Virginia are very clear about this. That is a
matter of discretion for the Court to determine. If ever there was
a case that should be determined by the Court, instead of a jury,
I think the record will show that it is this case. I have given you a
memoranda of the authorities on this question myself, and the law
is very clear, I think.
The Court: When this case first came on in chancery, I was
asked by Colonel Cochran, counsel for the plaintiff, if I would hear
Mr. Hayden's testimony oratinus, as the old man was not in good
health and might die before the litigation was concluded, and I
consented to do this. Later, I was asked by counsel on both sides to
continue to hear the case oratinus; and I certainly would not have
done so on my own motion. I have sat 12 days in the
page 977 ~case, and it has been very tedious. Having started it, I
concluded I would finish it. I know of no case where the
Court has been asked to hear a case oratinus by both sides, and at
the conclusion of the testimony a motion has been made for an
issue out of chancery.
When a motion is made for an issue out of chancery it presents
a difficult question for the chancellor to decide, for this very good
reason-that no matter what he does, it is apt to be reversable error.
If I think the motion should be granted, that may be reversable
error; or if I decline to grant the motion, it may be reversable
error. So, it requires a delicate judgment to determine what ought
to be done in a case like this. The only case is where the evidence
-.
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is so evenly balanced, it is impossible for the chancellor to determine
which side ought to prevail. Under those circumstances, a motion.
may be made by either party, or the Court may on his own motion,
direct an issue out of chancery.
Under all the circumstances, I will not pass on this motion this
afternoon, but I will take it under consideration and I will pass on
it when I finally determine to decide the case. If I determine that I
ought to decide the case, I will refuse the motion. If I decide I
ought not to decide the case, I will grant t~e motion.
Mr. Robertson: Do I understand that all the testimony for
everybody is finally closed?
page 978 ~ The Court : Yes, sir. When Miss Bumgardner notifies
me that she has completed writing up the evidence, I will
then allow so many days for a written memo. of argument on behalf
of the plaintiff and so many days for Mr. Curry to reply, and then
I shall fix a day to hear it orally.
Mr. Cochran: One briei on either side?
The Court : Complainant will file a note or argument and defendants will reply and complainant may reply to that if they see fit.
Court adjourned at 3 :30 P. M.
Note: Mr. Joshua Evans, Jr., Vice-President of the Hamilton
National Bank, of Washington, D. C., under date of June 19, 1943,
wrote to the Clerk of the Court, and enclosed photostatic copies of
6 checks and affidavits concerning them, which he had agreed to
produce to the Court. These were handed me by Mr. Blackburn,
Deputy Clerk, and I have filed these checks and the letter accompanying them with the exhibits in this case, marking them Plaintiff's
Exhibits Nos. 37, 37-a, 37-b, 37-c, 37-d, 37-e, 37-f, respectively.
E. S. BUMGARDNER.
page 979 ~

Note: The final account of Mr. E. R. Cover, called
for by the Court ( page 199 of this record), has been filed
with me and has been marked Plaintiff's Exhibit No. 38, and filed
with the exhibits with this record.
Mrs. Stanley deNeal delivered to Mr. Cochran the checks called
for by the court ( page 212 of this record), and these 4 checks and
accompanying statement were handed to me by Mr. Cochran and
have been marked Plaintiff's exhibit No. 39, and filed with the
exhibits with this record.
E. S. BUMGARDNER.
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"February 16, 1944.

FLORIDUS S. CROSBY, Judge."

page980~

ATTEST: This the 16th day of February, 1944, to
the defendants' Certificate No. 1, the same having been
tendered to the undersigned on the 8th day of February, 1944, after
notice to plaintiff's attorneys, as reqquired by law.
FLORIDUS S. CROSBY,
Judge of the Circuit Court of
Augusta County, Virginia.
Tendered Feb. 8, 1944. FLORIDUS S. CROSBY, Judge.
page 981 ~

And now at this day to-wit: At a Circuit Court held
for Augusta County, Virginia, on the 11th day of
December, 1943.
FINAL DECREE

.,-~. w,,-1-w:a1aa1

This cause came on this day to be again heard upo~ process duly
served upon the defendants; upon the Bill and exhibits regularly
filed at rules, the Decree nisi thereon and taken for confessed and
set for hearing at rules; upon the Demurrer of the respondents to
the Bill of Complaint which has heretofore been overruled; upon
the joint and separate answers and exhibits of the defendants
Marshall W. Cook and Lenore M. Cook and general replication
thereto; upon the depositions and exhibits on behalf of the plaintiff
and defendants taken and heard ore tenus by the Court and filed
in this cause and upon the briefs filed in this cause on behalf of
the plaintiff and the <\efendants, and was argued by Counsel.
Upon consideration whereof the Court is of opinion and doth so
adjudge, order and decree :
1. That the Demurrer of the defendants to the Bill of Complaint be and the same is hereby overruled.
2. That the motion for an issue out of Chancery made by counsel for defendants after all testimony had been heard is overruled.
3. That motion of Counsel for defendants to strike out
the testimony of complainant and that the suit be dispage 982 ~dismissed with costs is overruled.
4. That motion ·of counsel for complainant to strike
out the testimony of H. H. Saunders upon the ground that the testimony of H. H. Saunders disclosed that everything about which he
testified transpired while he was acting as counsel for James R.
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Hayden and is a privileged communication and that neither James
R. Hayden nor his counsel waived this privilege, the Court is of
opinion and doth so adjudge, order and decree that so much of the
testimony of H. H. Saunders commencing with the 8th question in
Volume II, page 93, of the testimony, including everything through
the 7th question and answer thereto on page 96, be stricken out on
the ground that the same constitutes privileged communications
between a client· and his attorney and which privilege James R.
Hayden and his counsel have not waived .
.5. And the Court being of opinion that the deed signed by James
R. Hayden in the Bill and proceedings mentioned and described,
bearing date on the 28th day of February, 1943 and filed for record
in the Clerk's Office of the Circuit Court of Augusta County, Virginia, on July 10, 1942, at 12 :SOP. M. and recorded in D. B. 314,
p. 65 in said Clerk's Office purporting to convey from James R.
. H~yden to Marshall W. Cook and Lenore M. Cook, his wife, the
real estate with appurtenances belonging to James R. Hayden,
situate, lying and being in Pastures District, Augusta
page 983 ~County, Virginia, near Augusta Springs and described in
said deed as consisting of two tracts of land, one containing 553 acres, 1 rood and 36 poles, more or less, known as the
home place, and the other tract conatining 200Yi acres, more or less,
and which is now assessed on the land books as 154 acres and 2
roods, more or less, was obtained and procured to be made by fraud
and ought to be cancelled and rescinded, it is so adjudged, ordered
,
and decreed.
The Court doth accordingly adjudge, order and decree that the
said deed bearing date of February 28, 1942, and signed as aforesaid and duly of record in the Clerk's Office of this Court in D. B.
314, p. 65, be and the same is hereby cancelled and rescinded and
held for naught, and to have no more force or effect than if the same
had never been entered into by the said James R. Hayden and the
title to said property is hereby restored to said James R. Hayden,
and the Clerk of this Court is hereby ordered and directed to note
on the margin of the aforesaid deed where it is recorded in his office
that the deed is cancelled and rescinded by this Decree, and the
Commissioner of Revenue is hereby ordered and directed to cancl
and rescind on his land books the above described land in the name
of Marshall W. Cook and Lenore M. Cook and restore the same to
the name of the said James R. Hayden.
6. And the Court being further of the opinion that the
fund~ paid by Mrs. Marshall W. Cook to Harry Burnett,
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page 984 ~Clerk, pursuant to Order entered in this cause on the 21st
day of January, 1943, belong to James R. Hayden, the
Court doth so adjudge, urder and decree, and doth order and direct
that Harry Burnett, Clerk, pay over to Peyton Cochran, Attorney
of record for James R. Hayden, the amount paid into his hands by
Mrs. Marshall W. Cook after deducting the payments made by him
from said fund for fire insurance premiums and taxes for the years
1942 and 1943 as heretofore directed in Orders of this Court, the
receipt of said Attorney being in full discharge of said Clerk for
the balance of said fund.
And it is further adjudged, ordered and decreed that the defendants Marshall W. Cook and Lenore M. Cook do pay unto said
Peyton Cochran, Attorney of record for said James R. Hayden, his
costs in this behalf expended.
The judgment in this case is suspended on motion of the respondents, for ninety days from the entry hereof, in order that an appeal.
may be prosecuted in the Supreme Court of Appeals of Virginia, if
they be so ad vised.
page 985 }State of Virginia,
County of Augusta, To-wit:
I, Harry Burnett, Clerk of the Circuit Court of Augusta County,
Virginia, do certify that the foregoing transcript consisting of 984
pages in three volumes is a true transcript of the record and proceedings of said Court in the cause of James R. Hayden vs.
Marshall W. Cook, et al, as the same appears on file and record in
the Clerk's Office of said Court. I further certify that it has been
made to appear to me that the notice required by Section 6339 of
the Code of Virginia of the intention of the def enclants in said
cause to apply for this transcript for the purpose of appeal has
been given to Peyton Cochran, attorney of record, for the plaintiff
in said cause.
Given under my hand this the 14th day of March, 1944.

HARRY BURNETT,
Clerk of the Circuit Court
of Augusta County
Fee for this transcript $26.00.

A Copy-Teste:
M. B. vVATTS, Clerk
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