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Supreme Court of Appeals of Virginia
at Richmond

ONIE W. SHIPP, ADMINISTRATOR OF THE
ESTATE OF MARY FRANCES SHIPP,
DECEASED
v.

THE CONNECTICUT INDEMNITY COMPANY,
A CORPORATION
F.R01I TIIE COURT OF LAW AND CilANOERY OF CITY OF NORFOLK

RULE 5 :12-BRIEF S.
§5. NuMBER oF CoPIES. T wenty-five copies of euch brief shall
be filed with the clerk of the Court, and at least three copies
mailed or deliver ed to opposing counsel on or before the day
on which the brief is filed.
§6. SrzE AN D T YPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed r ecord, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The r ecord number of the case and the names and
addresses of counsel submitting t he br~ef shall be printed on
the front cover.
.M. B. "\VA TTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.
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RULE 5:12-BR.IEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall
con tain:
(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts arc in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2, Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases m ust refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee du;agrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appella nt's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. T ime of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the des ignated parts. Upon receipt of the printed copies
or of the subs tituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be fi led in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5:2, are filed in the clerk's office. The brief of the appellee shall be filed in the clerk's office not less than twen ty-one days, and the reply
brief of the appellant not less than two days, before the firs t day of the session at
which the case is to be heard.
(b) Unless the appellant's brief is fi led at least forty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at
[cast fourteen days prior to the calling of the case, in which event the reply brief for
the appellant s hall be filed not later than the day before the case is called. This paragraph does not extend the time allowed by paragraph (a) above for the filing of the
appellant's brief.
(c) Coun sel for opposing parties may fi le with the clerk a written stipulation
changing the time for filing briefs in any case ; provided, however, that all briefs
must be filed not later than the day before such case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be fi led with the
clerk of the Court, and a t least three copies mailed or delivered to opposing couns el on
or before the day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size, as to height and width, than the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such a brief, t he party in default will not be heard orally.
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AT RICHMOND.

Record No. 3963
VIRGINIA.:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Tuesday the 27th day of
November, 1951.
ONIE W. SHIPP, ADMINISTRATOR OF THE ESTATE
OF MARY FRANCES SHIPP, DECEASED,
Plaintiff in Error,
against
THE CONNECTICUT INDEMNITY COMP ANY, A COR. PORATION.~
Defendant in Error.

From the Court of Law and Chancery of City of Norfolk.

Upon the petition of Onie ·w. Shipp, administrator of the
estate of Mary Frances Shipp, deceased, a writ of error is
awarded him to a judgment rendered by the Court of Law
and Chancery of the city of Norfolk on the 25th day of May,
1951, in a certain notice of motion for judgment then therein
depending, wherein the said petitioner was plaintiff and The
Connecticut Indemnity Company, a corporation, was defendant, no bond being required.
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page 7 } Virginia :
In the Court of Law and Chancery of the City of Norfolk on
the 25th day of May, 1951.
Onie W. Shipp, Administrator of the Estate of ~,ranees
Shipp, deceased, Plaintiff

v.
Connecticut Indemnity Company, Defendant
ORDER.
This day came. again the parties, the plaintiff in person
and by counsel, and the defendant by counsel, and thereupon
pursuant to adjournment came again the jury, to-wit; Wendell P. Dogan, George J. Parke, Mrs. }.,lorence Nelson, Robert
J. Dore, B. H. Tignor, C. D. Turnbull, Jr., and Robert Ashcraft, and now having heard all of t11e evidence, the defendant, by counsel, moved the Court to strike the plaintiff's evidence, and thereupon tl1e plaintiff, by counsel, moved the
Court to strike the defendant's evide,nce., which motions after .
having been fully l1eard and maturely considered were ruled
upon as follows, the defendant's motion is sustained ·and the
plaintiff's motion is overruled, to which action of the Court
in sustaining the motion of tl1e defendant and overruling the
plaintiff's motion, the plaintiff, by counsel, duly excepted.
Thereupon the jury returned a verdict in the following
words, ''We the Jury find for the defendant". Thereupon
the plaintiff, by counsel, moved the Court to set aside the verdict of the jury and µ:rant llim a new trial, upon the grounds
that the said verdict ii;; contrarv to the law and the evidence,
which motion havin~ becm fnllv l1eard is overruled and to
which action of the Court in overruling· the motion for a new
trial, the plaintiff, by counsel. duly excepted.
Whereupon it fa considered by the Court that the plaintiff
take nothing for his false clamor, and that the defendant go
hence witl1out day and recover of the said plaintiff
page 8 } its costs about its defense herein expended, to which
action of the Court in entering jud~ent for the
defendant,. the plaintiff, by counsel~ duly excepted .
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NOTICE OF .APPEAL AND ASSIGNMENTS OF ERROR..
·Pursuant to the provisions of Appellate Procedure Rule
5 :1, Section 4, plaintiff Onie W. Shipp, Administrator of the
Estate of Mary Frances Shipp, deceased, by his attorneys,
files this Notice of Appeal and Assignments of Error with
the Clerk of the Court and Law and Chancery of the City of
Norfolk.
ERRORS .A.S8IGNED.
The errors assigned are:
1. The Court erred in .overruling the plaintiff's motion to
strike the testimonv for the defendant.
2. The Court erred in sustaining the defendant's motion to
.strike the testimony for the plaintiff; the Court erred in requiring the jury to rchun a verdict in favor of the defendant.
3. The Court erred in ruling that no question of fact for
decision by the jury was presented by defendant's claim that
Pat L. Moser breached the conditions of the liability policy
by failing to cooperate with the defendant after the happening of the accident.
4. The Court erred in boldinp; that as a matter of law the
defendant The Connecticut Indemnity Company was dis~
charged from liability to the plaintiff on its contract of liability insurance issued to Pat L. Moser, by reason of the actions and conduct of said Pat L. Moser.

•
page 10 }
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5. The Court erred on its admissions and exclusions of testimony as follows :

(a) In refusing to allow plaintiff to prove by the declarations of defendant 'i:; agent made shortly after the accident
,that the defendant then knew that the automobile of which
Mary· Frances Shipp was an. occupant was being driven by
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Pat L. Moser at the time of the accident, at Reporter's Transcript, pages 27, 28 and 29.
(b) The Court erred in refusing to allow Vivian Moser,
wife of Pat L. Moser and the person who had procured the
policy of liability insurance, to identify the automobile covered by the liability policy as the automobile of which Miss
Shipp was an occupant when she was killed, at Reporter's
Transcript, pages 56, 57., 58 and 59.
( c) The Court erred in refusing to allow plaintiff to show
that the photographs identifying the automobile were a part
of the record proving its identity in the case of Commonwealth v. Pat L. Moser in which Moser was convicted of manslaughter for the death of Miss Shipp as the driver of the
automobile, at Reporter's Transcript, page 66.
(d) The Court erred in instructing the jury to disregard
any testimony as to plaintiff's Exhibits 5 and 7 (photogTaphs
of the automobile) because these photographs could not he
identified by witness Vivian Moser, when they had already
been identified by Police Officer Tucker, at Reporter's Transcript, page 75.
(e) The Court erred in allowing defendant to call Pat L.
Moser as an adverse witness and to cross-examine him, at
Reporter's Transcript, pages 81 and 82.
(f) The Court erred in admitting as substantive evidence
a writing made by tl1e defendant's agent shortly after the
happening of the accident, whieh writing· was sig·ned bv Pat
L. Moser and is defendant's Exhibit 3, at Reporter's Transcript, page 103.
(g) The Court erred in refusing to allow Pat L. Moser to
identify the automobile of ·which Miss Shipp was an occupant
when she was killed as the automobile covered bv the liability policy issued by the defendant, at Reportei· 's Transcript, page 123.
.
page 11 ~
(h) The Court erred in rejecting testimony offered for the plaintiff that the defendant accepted
liability and attempted to settle for the death of Mary Frances
Shipp shortly after the happening of the accident, at Reporter's Transcript, page 152.
(i) The Court erred in admitting in evidence a writing
made by·an agent of the defendant shortly after the happening of the accident and signed by witness Vivian Moser, as
- a statement by witness Yivian Moser., at Reporter's Transcript, page 159.
6. The Court erred in entering judgment for the defendant,

0. W. Shipp, Adm'r., etc., v. Connecticut Indemnity Co.
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and said judgment is contrary to the law and the evidence,
without evidence to support it, and is plainly wrong.
Dated July 12, 1951.
EH\VARD C. KELLAM
Board of Trade Building
Norfolk, Virginia

vV. R.. ASHBURN

502 Citizens Bank Building

Norfolk, Virginia
Attorneys for Onie vV. Shipp, Administrator of the Estate of Mary
Frances Shipp, deceased

•
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ASSIGNl\fENTS OF CROSS-ERROR.
Now comes the defendant in accordance with Rule 5 :1, SecWm 4, and assigns the following. cross-errors:
1. The Court erred in refusing to admit in evidence the
deposition of A. V{. Bowden, identified as Exhibit 2.
2. The Court erred in excluding defendant's exhibits described as D-X, D-6, D-7, D-8, D-9, D-10, D-11., and D-12.
Dated July 20, 1951.
WILLCOX, COOKE & WILLCOX
419 Bank of Commerce Building
Norfolk, Virgfoia
I, Thomas H. Willcox, do certify that a copy of the foregoing Assignments of Cro~s-Error was mailed to W.R. Ashburn, and a copy thereof was mailed to Kellam & Kellam,
counsel.for the plaintiff, on the 20th day of July, 1951.
THOMAS H. WILLCOX
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DEFENDANT'S EXHIBIT NO. 3.
Received Mar. 2, 1951.
Pat L. Moser, 919 Marshall Ave. N_orfolk, Va. Says:
I am a ship rigger, 34 years old, a brother of Charley Albert Moser, and live at the above ·address with my wife. My
brother has been at sea for about one month. He is married
and in the Merchant 1\farine. Re left his car with me when
he went to sea and I was in the car with three other people
early in the morning of Aug. 11th. The other people in the
car were Russell H. Brinn, about 22 years old, a patrolman
on the Norfolk City Police force, unmarried, living at 1808
Claiborne Ave. Norfolk, Mary Frances .Shipp, 17 yea.rs old,
living· at 1802 Claiborne Ave. unmarried, and Luther Messick,
21 years old, living at 2924 Sommer Ave. Norfolk-a merchant seaman, unmarried.
wre had been to the Highway Tavern on the Military Highway, about 200 yards south of the Va. Beach Blvd. I had
gone out to the Hfo;hway Tavern about midnight in my
brother's car with Tomniy Lea O'Connell. I remained there
about one hour and met'Russell )3rinn there. He had two
girls with him, Mary Frances Shipp and another girl whose
name I do not know. At about 1 A. M. the two g·irls & Brinn
& I came back to Norfolk in Brinn's car to bring one of the
girls home. Mary Frances .Shipp did not leave the Brinn
car but returned to the Highway Tavern with Brinn & me.
We stayed at the Tavern until about 4 A. l\[ when I got in
my brother's Mercury. :Mary F. Shipp & Brinn got in the
front seat-I was driving_:._and Luther Messick was on the
back seat asleep. I had gone about 1 mi. south on the Military
Highway when a State trooper stopped me & told me .to take
off one of the two exhaust pipes on the car. Brinn got out
of the car at that. time & talked to the State Trooper for about
10 minutes. Brinn WMi under the influence of liquor and that
is the reason I had him not drive hh, car from the Highway
Tavern. When the State Trooper left us., I ~ot a pint bottle
of whiskey from the hack it contained about 3 drinks-I took
one drink-and passed the bottle to Brinn and Mary F~ Shipp,
who were then sitt.hrn: in the front seat. They each took a
drink-Mary F. Shipp ·was sitting in the driver's se~t.
I got in the back scat of the car and went to sleep, before
it started. I do not rem~mber anvthing- after that until I
felt an impact & was on the floor in· the back seat of the car.
I said '' Spike, are you awake''? He said he was awake. I
reached up & opened the left door & Spike & I got out of the
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'°8r & sat against the brick porch foundation of a house built
to the sidewalk at 1907 East Olney Road. The car had been
driven west on Olney Road as there is a rather sharp curve
there to the right for west bound traffic on Olney Road. There.
are some larger trees near the curb there on the south side.walk and the officer told me that the left rear of our car
had hit one of these trees and then the right side of the car
hit .another tree a short distance west of the first tree. Brinn
;and Mary F. Shipp were taken to Norfolk General Hospital.
Both died a few hours later. A colored bov who was across
the street from the scene of the accident toid Messick he was
,dressing when the accident happened & that he saw the accident just after the crash&, that the officer Brinn & Mary Shipp
were laying in the front of the ~ar. I will get the names of
some Ford plant workers who were passing· the scene.
I bought this 41 Mercury car M. #99A-315758 on Feb. 14t!i,
1948, and did not carry insurance on it. My license was revoked in Suffolk, Va. in 1948 and I then sold the car to my
brother Charley Albert Moser, at which time be took out insurance on it. I am charged charged with homicide, reckless
driving & driving without a permit. Mr. Gordon Campbell
is representing me. The case is set for trial Aug. 19th.
Luther Messick bas several broken ribs and a back injury.
He was released from the hospi fal Aug. 13th.
PAT L. MOSER
ROBIN MARQUART
Witness 8-13-45•

•
page 3}
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Norfolk, Virginia
. May 24, 1951

(A jury was impaneled, after which the following occurred
out of the hearing of the jury:)
Mr. Willcox: Your Honor, we took the deposition of a
witness, who l1ad been summoned. who could not be here today. There is one portion of his testimony that I move to
be suppressed-stricken out.
Mr. Ashburn: Before you get into that I want to move that
all bis testimony be suppressed. I contend that it is immaterial and not admissible.
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The Court: We will go ahead and finish up with you:rsJ'
Mr. Willcox.
Mr. Willcox: One of the issues in this case is whether this
man, who claims to have been insured against damages aris.ing out of the accident, co-operated with the company. We
produced this witness. The substance of his testimony is that
he was an eyewitness to the facts and knew that Moser was
driving the automobile., but that Moser asked him not to say
that he was driving, and to leave it in doubt. He did not
mention the insurance company. \Vhen he was interviewed
by the insurance company, he would not tell them that Moser
was driving it, and did tell them a story that left it in doubt.
Then these questions were. asked, starting o.n
page 4 ~ Page 15 of this depositionThe Court: Asked by whom¥Mr. Willcox: Asked bv Mr. Ashburn.
The Court: · On cross examination t
Mr. Willcox: On cross examination. "Did you tell them
that Mr. Brinn was on the right-hand side, and Mary Frances
Shipp was in the middle, and Pat Louis Moser was under
the wheel!
"Answer I told them that Mr. Brinn was on the outside,
and :Miss Shipp was in the center, and Mr. :Moser was out
of the car ag·ainst the building.
'' Question You also told them the placing of Miss Shipp
and Brinn!
·
'' Answer That is right, sir.
'' Question And you told them that correctly f
"Answer That is 1·ight, sir.
'' Question 1Vas there any quei;;tion, or did you make any
statement, as to where the man named Messick was in the
car!
"Answer I told Sergeant Towe that he was in the back
seat the last time I saw him.
"Question And that he was in the back seat after the accident had occurred t
"Answer Yes, sir. W'hen it occurred right then be was
in the back seat. He was also pulled out and put
page 5 ~ against the building alongside Pat Moser.
"Question So that the main purport of your
statement, by process of elimination, put Pat Louis l\foser
as tl1e one who was on the left-hand side of the front seat of
the carY
'' Answer That is right. ' 1

I objected to that as calling for a conclusion.. It is a conclusion of the witness ..

0. W. Shipp, A.dm'r., etc., v. Connecticut Indemnity Co.
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. The Court: Is that the only thing you want stricken-that
last sentence there Y
.
l
Mr. Willcox: Those last questions and answers are the
ones that I move to be suppressed.
:M.r. Ashburn: None ot it ought to be suppressed if any
of it is admissible, Your Honor. Let me make this statement
about the circumstances. I do not believe vour Honor recalls
the back ground of the happening out of ,vhich this suit subsequently arises.
ln the early morning hours of Augu~t 11, 1949:, the automobile involved-and the one which is covered by ins.urance
-was coming into Norfolk, and it turned, 1 believe they call
it, at Sedgewick Street, which branches off Olney Road down
near the Norfolk & Western Railway crossing.
The car was owned by a man, so we were informed, named
Charles Albert Moser, but was being driven by his
page 6 ~ brother, Pat Louis Moser, whom, as we contend, had
permission to use the car.
The occupants of the car were. therefore, Pat Louis Moser,
a girl named Mary Frances Shipp, a police officer named
Brinn, who was not on duty at the time-a Norfolk City
police officer-and a man named Messick. There were four
people in the car. The owner was not present.
The nature of the accident was that the driver lost control
of the car and crashed into a tree on the side of the street~
and Mary Frances Shipp was killed, and Brinn was killed.
As soon as the accident occurred this witness, whose deposition was given, named Bowden, came upon the scene of the.
accident. He had preciously been with the people who were
in the car out at some place called the Highway Tavern, in
the county, and was following· along· behind them as they
were going home, he being in another car.
Now he said that on coming to the scene of the accidentthis is in the deposition-be assisted someone else in getting
Moser out of the car and took him and laid him down bv a
building which fronted on the street where the accident happened. He said that they expected the arrival of the police
at the scene of the accident, and that Pat Louis
page 7 ~ Moser asked him--he did not ask him to say' that
he wasn't driving the car, but he asked him not to
say that he was driving it, which is· the converse to thatwhen the police arrived. As to what he said to the police,
he has testified.
Now we contend that that has nothin~. whatever, to do with
any supposed failure to co-operate, wit~in the policy provisions of the contract reprei::;ented ·by tl1e msurance policy, because the request made to him by Pat Louis Moser was not

10

Supreme Court of Appeals of Virginia.

directed toward withholding any information from the insur..
ance company.
.
The Court: But from the Police Department i
Mr. Ashburn: But from the Police Department-in any
respect, whatever.·. Let me follow through, because it will
he helpful, too, I think. That was in August, 1949. Pat
Louis Moser was taken into custody by the police, and never
was released from custody, and ultimately was sentenced to
five years in the penitentiary on a manslaughter charge growing out of his operation of that car at that time. But, this
action against The· Connecticut Indemnity Company was
ne.ve·r brought until April, 1950, nearly nine months after the
happening of the accident. One of the policy provisions requires the insured-and we assume that Pat Louis
page 8 ~ Moser occupys the position of the insured in this·
instance--to co-operate in the defense of any action that may be brought. So how could what he requested
Bowden to say nine months before to the police have anything to do with co-operation or non-co-operation concerning
the meaning of the policy provision? ·
The Court: I want to first take care .of Mr. Willcox's motion. I will strike that question and answer. I don't see how
it matters what his statement was, anyhow.
Mr. Ashburn: I think the whole deposition is inadmissible,
Your Honor. If it is held to be admissible, then no part
should be eliminated, because what Bowden says is that he
truthfully and accurat<:'ly described the positions of the occupants in the automobile. and tl1e plain inference to be drawn
ftom the description of the positions of the occupants in the
automobile is that Pat Louis ·Moser was driving, and the
police so concluded from Jiis statement, and took Moser into
custody and kept him in cm;;tody from t.]iat time on.
Mr. ·wmcox: That is un inference wllich will be made by
the jury, and not by Mr. Bowden, so far as this case is concerned.
page 9 ~
The Court.: ':Phis man was on cross examination,
and it was his statement. I do not think he could
have asked it on direct exnmination, but after all, it is his
statement so what is the difference between saying: The main
purport of your statement was so-and-so-in other words,
what you told was so-nn<l-so, anrl he ~aid, "Yes, sir." Then
he wo·nlcl ]1ave adopted 1\fr. Asl1burn 's statement, wouldn't
he 1 And Mr. Ashburn ronlcl have asked him that way because it was on cro~s exarnhmtion.
·
Mr. Wi11cox: If Your Honor please. wlmt he says, what
the purport of his 8tatemcnt was: is an inference to be drawn
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from the facts that he described. An inference is to be drawn
by the jury.
The Court: I will strike it out. I do not see that it matters a whole lot.
Mr. Ashburn: Your Honor, we of course want to except.
The Court: Now, to get to Mr. Ashburn 's motion, I do
not see anything that this man-who is this witness?
J\fr. Ashburn: Bowden.
The Court: -anything that this man Bowden told as to
how the accident happened matters a bit.
:M:r. Willcox: Let me supplement the statement
page 10 ~ made by Mr. Ashburn. w·hat he says is substantially correct. Bowden was in a car following this
,car. The occupants of the car, driven by Moser, were Moser,
:a man named Messick who all the evidence shows was passed
out on the back seat and therefore is of no benefit as a witness at all, and Brinn and this girl, both of whom were killed
either instantlv or were unconscious and died without ever
regaining consciousness. So, t11e only source of information
open to the insurance company for investigating this accident
was Moser., himself, and this man Bowden.
- The accident happened on the 11th. Bowden was sought
out and interviewed by a police officer, and by Mr. Marquart
representing the insurance company, on the 13th. He was
asked about the accident. He then made to Marquart the
same statement that he made to the police. In other words,
1\farquart could not form any opinion from him to the effect
that Moser was driving that car. It is true that Mr. Bowden
.never did say to Mr. Marquart, "Moser was not driving the
car." It is true tlmt :Moser did not say to Mr. Bowden,
"Don't tell the insurance company." I think it is patent that
his object was to protect himself from the police. But, ·immediately after the accident he a~ked him not to tell that he
was driving the car, and to leave· it in ·doubt.
page 11 } Later at :Moser's home he repeated that request,
and his reason was that he said he could not pull
time in the penitentiary. So, he never mentioned insurance.
Now, that man concealed from ns the fact that he was driving· the car. Later-and this is independent, but it is going
to appear in the evidence-1\foser, himself, categorically denied that he was driYing· the car.
I sav that this evidence is admh;sib]e because tl1e necessarv
effect ~of what he asked 1\fr. Bowden not to say was in itseif
a "lack of cooperation; and furt11er, in addition to being a lack
of co-operation, it was a direct obstacle in the affairs of this
investigation.
The Court: I am going to sustain Mr. Ashburn 's motion;
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I mean, if the evidence should develop that Pat Moser denies
having driven it, and Pat Moser says., ''No. I told the insurance company I was driving,'' and the insurance company
says, '' He told us he did not drive it,'' and that becomes an
issue of fact, then I believ~ that ariy statement he made wo'uld
be admissible. But like it stands now, I have not got that
before me.
Mr. Ashburn: ·what I understand your Honor's
page 12 ~ ruling to be is that this would be admissible to
contradict Moser after he testifies, if he says he
did not ask Bowden not to tell who was driving.
·
The Court: Not if he savs he did not ask Bowden. If the
issue becomes whether or :riot Moi;;er denied driving, I think
this would corroborate the fact that he did drive. This man
either told Marquart .an untruth or did not tell him the whole
truth-I doa't know which-of his own free will. Moser did
not ask this inan not to tell the insurance company. All be
said was, ''·Don't tell the police.'' The clear reason for that
was, not to fail to coopcrat~ with the insurance company, but
to protect himself from what he was afraid mig·ht be criminal
liability.· I don't know that it will happen in this case--! cannot tell until the evidence comes in-but it is perfectly possible for a man to fail to cooperate with the police, and even
go so far as to tell them an untruth, and completely cooperate
with his insurance company. I am treating Pat Moser a~
though he was the insured. Whether there is any contention
about that, I don't know.
Mr . .Ashburn: I do not think there is, Judge. He occupies,
I imag·ine, the same position.
The Court : I wonld say so., but I don't want
page 13 ~ to pass on tha~ until. I have heard you gentlemen
argue that pomt. The best I can tell you, as to
:M:r. Ashburn''s motion, is that I will sustain it subject to
change, should the evidence develop wherein I think this deposition would be material and relevant.
Mr. Willcox: If Your Honor please, you have not read
this evidence.
The Court: No, I certainly l1ave not. I am taking your
word as to what it says.
·
. :M:r. Willcox: Neither one of us has quoted it in full. I
want to except to Your Honor's ruling; and call your attention to this : That the provision of the policy of insurance
on which my friend relies, or one of the provisions, is that he
shall co-operate with the insurance company, aid them in
securing witnesses and preparing a defense to any action for
damages. I am paraphrasing it and putting some words of
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my own in there. This man reported the accident, presumably-somebody did-bv telephone.
The Court: -,Vhat man are you speaking of nowt
:Mr. Willcox: Moser, presumably by telephone. He, himself, tells the insurance agent that he was not driving the
car.
Mr. Ashburn: He denies that, Mr. ·wmcox.
Mr. "\i\Tillcox: He admitted it to me this morning
page 14 ~ in the jail. I have got his signed statement. He
· may deny it here, but, if he does, he will have to
change between 1.10w and 8 :80 this morning. .
Now,, the only source of investigation open to us was the
people who saw it. The only person that we know who saw
it, from the names that we would get from Moser, was this
Man Bowden, whose name he gave us. Now Bowden, when
we go to him, clams up, to use the vernacular, and will not
say that he was driving the car, and his reason for that was
that Moser had asked him not to do it.
The Court : l\f oser asked him not to tell the police.
Mr. Willcox: He does not sav he asked him not to tell
the police. He was conceri1ed with the police. He did not
mention the police or tl1e insurance company.
The Court: \Vhere is exactlv what ::Moser asked him to
do in those depositions? Certainly all of those depositions
would not be admissible, because they go into how the acccident happened. The fact that l\Ioser asked him not to do it
might be admissible under certain circumstances, but at the
moment I say it is not admissible. Let me read it. (Read)
I can conceive of circumstances wherein these depopage 15 ~ sitions might be admis~ible, but I will have to pass
on that affor the circumstances arise. Offhand, at
the moment, I cannot see that they are admissible, because
there is no showing before me now that Pat Moser did not
completely cooperate with the insurance company, and that
his request to Bowden was not merely for the purpose of protecting him from t]1e polic().
Mr. Ashburn: Your Honor, we can dispose of an additional preliminary matter at this time if it suits your purpose
to do so.
The Court: You introduce t]1em wl1en you feel that they
are proper to be introduced, and I will have to rule then., but
right now I can't do it because I don't know the evidence.
Under certain circumstances I would allow it, and under
others I would not. It is jm:;t like the testimony of certain
witnesses, which after the evidence has developed so far it
would be admissible. At tl1e beginning of the case it wo~ld
not. One of the outstanding examples of that is character
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testimony. Uritil tlie qharacter is attacked it is not a:dmissible. I do not k~ow what this .evidence will develop~
Mr. Willco±: I uhdeti:ihind, assuming· ydii admit the other,
that you will strike out the p_art on Page 161
The Coutt: I have ad:he so.
page 16 ~ Mr. Willcox:. I do hot want to be in a p.osition
of not poiriting oiit the evidence which i think is
material.
Mr. Ashburn: Now, if Your Honor please, the additional
matter I was going to speak of is this: The derendant here
this m~rriiiig is The Connecticut Indemnity. The policy oil
. which th~ action is brought is des~ribed in the motion for
judgment. We call on the defendant to p~oduce the policy.
Mr. Willcox: The first notice I hatl bf that was this morning·. So far as I know, the iµsuteci has the policy.
Mr. Ashburn: We call oil the company to produce its record
of the policy.
Mr. Willcox: I have a specimen policy here. I have what
I think is a copy of it, but I aiii iiot siire of it an~ I do not
admit it is a copy. I have a printed spe~irrien. We had received no notice to produce the policy until this morning.
Mr. Ashbrirri: Wed~ not have to give _any, Your Honor.
Mr. Willcox: I cininot be in defriult if he has not giveri notice.
The Court: :i agree with both of you. If Mr.
page 17 ~ Wil~cox does no't h~te it hare}(r. Ashburn: He has q copy, I think, Judge. .
The Court: t can only take Mr. vVillctix's word, which I
.
.
do without questiori.
Mr. Willcox: I have what I think is a copy of it, but I am
not ad~itting that it is a copy.
The Court: Will that suit you, !\fr. Ashburn!
Mr. Ashburn: Yes, what he thiriks is a copy.
(A jury was sworn; tl1e witnesses were sworn; after opening statement by counsel for the plaintiff motion was made.
to exclude the witnesses, which. motion was g-ranted; the following evidence was introduced:)

ONlJTI W. SHIPP,
the plaintiff, having· been first duly sworn, testified as follows:
.
Examined by Mr. Kellam: .
Q. You are Mr. Onie vV. Shipp?
A. Yes, sir.
I
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Q. And Mr. Shipp, you are the f atlier of Mary Frances
Shipp?
A. Yes, sir.
.
·
Q. She was the ytiung lady who was killed in this automobile
accident which is the subject of this suit?
A- Yes, sir.
·
Q. You brought a suit for the death of your daughter, did
you not?
page 18 } A. Yes, sir.
· Q. Wp.ere was tliat suit btoughU
A. It was brought here iti Norfolk.
Q. It was brought in this court, wasn't it f
A. Yes, sif.
.
..
Q~ ~-,irst; whom was the suit brought ag·ainstt
Mr. Willcox: I object, if Your Honor please. The record
is the best evidence.
The Court: I sustain the objection..
By Mr. Keilam:
.
.
.
·
Q. Was a judgment secured in that case.

Mr .Willcox: I object, if Your Honor please. The record
is the best evidence.
The Court: I si.lstain the objection ..
Mr. Kellam: We have the record here, if Your Honor
please, ~rid I will offer it in evidence.
Mt. Willcox: This is not a judgment; this is a notice of
motion.
l\fr. Kellam: On the back are the findings of the jury.
Mr. Wilcox: That is nothing without the order.
Mr. Ashburn: Mr. Willcox, you krtow what the cotnmon
law order book shows.
:M:r. Willcox: I want to insist on strict proof. We got no
cooperation, and we want to know what we are up
page 19 } against.
·
Mr. Ashburn: You say you_ got no cooperation
ana you want to insist on strict proof. Will Your Jlonor indulge Irie long· enough to walk dver to the -Clerk's Office and
get the comniori law order book?
The Court: If you will use the telephone, I am sure that
some· one will bring it to you. Is there any other proof you
can introduce while we are waiting for that Y
Mr. Ashburn: Yes, Your Honor. · We can introduce the
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original notice of motion for judgment, and we do now ten:d'er
it. We would like to have that notice of motion marked as an
exhibit in this case.
·
Mr.. Willcox: If Your Honor please, may I see- the judgmenU
.
The Court: Show l\fr. Willcox the judgment that was en•
tered. Do you have the reference?
Mr. Ashburn : June 28, 1950.
Mr. Willcox: Now, if Your Honor please; I want to object
to the introduction of the judgment and the notice of motion
on purely techn~cal grounds. Shall I say them in the presence
of the jury t ·
The Court : · Yon are in a better position to know that.
Mr. Willcox: I think it would not be proper for
page 20 ~ me to do it in the presence of the jury.
(The following proceeding· was had in the absence of the
jury:)
Mr. Wiilcox: Apparently there were two suits brought:
One, Onie W. Shipp, Adrninistrator of the Estate of Mary
Frances Shipp against John D. Leitch, Jr., Committee of the
Estate of Pat Louis Moser, Convict, and another by the same
plaintiff aginst Pat Louis Moser. They were consolidated
according to the order entered by Your Honor. Now, of
course, there could be no suit against a convict. The Court
had no jurisdiction to try that ·suit. The statute says that if
a man is convicted, the1~e cannot be a suit against him, but
must be ag·ainst his committee. That much is surplusage, and
certainly has no material bearing on this case.
Now, the judgment reads as follows: "We, the jury, find
for the plaintiff against John D. Leitch, Jr., Committee for
the Estate of Pat Louis Moser, Convict, and Pat Louis Moser,
in the amount of $15,000, to be divided as follows:"
Inasmuch as the suit could not legally proceed against Pat
Louis 1\tloser, there could be no valid judgment against Pat
Louis Moser, a.nd therefore insofar as this is evi_page 21 ~ dence of a judgment against Pat Louis Moser, I
say it is inadmissible because there could be no
judgment ag·ainst him under the statute. Insofar as it purports to be a judgment ag~inst the committee, it is a judgment agains the committee, describing him as committee, and
not against the committee payable out of the goods and chat-
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tels of Moser. In ot4~r words, ' it is a personal judgment
ag·~inst the compntte.e.
The Court : Overruled.
Mr. Willcox:. We.except for the reasons stated.

(Tlie trial was then r.esipµed· m. the prese;nce of the jury.)
Mr. WillCQx: If Your Jlonor please, I just want to pr.eserve
the point. ram not going to offer any more delay. As long
as ¥ ,our Honor rules th.~ ~t ~s aµµi~$s~ble, W/J can stipulate,
subject to my exceptioJJ.., that the jµdgment was recovered..
The C~nrt: I think yo» should introduce it. We will put
a copy of it in later, if necessary..
Mr. Aspb~rn: }4:r. ,vnico~ wants strict proof, Y.our Hoµor ..
We ar,e g.oip.g t<> give P~lljl ij±rict pl'QQf rigl1t q.own the line..
:May it please the Court, a~d gentlemen of the jury, we introduce in evidence the judgment order of t~is co;u.rt as officially recorded in Common Law Order Book 32 at
page 22 ~ Page 360, entered on Wednesday tht8 :28th of June,
1950, ~·eading as follows: (R.ead by Mr. Ashburn.)
T)le Court: I am nQt gqing to actuG1lly mark that, as it is
part of ~e recor.d qf t;his cqu~t.. Jt will be J_:>l~intiff's Exhibit
1.. and if necessary we will have a certified copy substituted
later.
·
Mr; Ashburn: Very well, Your Honor..
By Mr. KelJam:
Q. Mr. Shipp, you arc the Onie W. Shipp tb,at is referred
to in the judgment which was s~curcd in the· c~se ref erred to 7
A. Yes, sir.
Q. Who is Ora Shipp?
A. That is my wife.
1Q. And who is Ora. Elaine $hipp?
A. That is my little gjrl.
·Q. And who is Elsie Virginia Sbipp1
A. That is my <laughter..
I

I

ti

The Court:· Spe·~k up jµst .a. little louder..

A. I have ~ind of ~ cold.
Mr.. Kellam-: Now, if Your no:nor please, :we want to in·
.troduce this no.tice of motion.
The Court: I .am marking the notice of motion, brought
;iJ;L 1this court by Onie W. Shipp, Administrator of the Estate

Supreme Court of Appeals of Virginia.

18

· Onie W. Shipp.

page 23

~

of Mary Frances Shipp, plaintiff, against John
D. Leitch, Jr., Committee of the Estate of Pat
Louis Moser, Convict, as ".Plaintiff's E,xhibit No.

2."
Mr. Kellam: This notice of motion is broug·ht by Mr. Shipp
against John D. Leitch, Jr., for an accident which resulted in
the death of his daughter, which occurred on the 11th day of
August, 1949.. The action was ,filed on the 17th day of April,
19'50.
If Your Honor please, we want to introduce an execution
and return ,vhich WR'S made on this judgment.
The Court: I will mark this document "Plaintiff's Exhibit
3.''
.
Mr. Kellam: Which execution shows that after the $15,000
-judgment was secured, an execution was had and a levy attempted to be made on the effects of Pat Louis Moser, and
was returned ''No effects.''

By Mi·. Kellam:
Q. Now, Mr. Shipp, after the death of your daughter did
you have any conversation with anyone who represented himself to be a representative of the insurance company 7
A. Well, yes, sir.
Q. Talk up loud now.
A. I guess it was probably a couple of weeks, or somewhere
about that, that Mr. MarquartQ. l\farquart?
.
A. Yes, sir-came there one afternoon. Me and
pag·e 24 ~ my wife were sitthw on the porch. He came in
and introduced himself, and he said he was from
Rixey & Rixey 's office; that he was representing the insurance company, where Mary Frances Shipp was killecl by Pat
Moser, and he wanted to know where was she sitting at in the
automobile. My wife told him she was sitting-

Mr. Willcox:

r object to what his wife told him.

A. I was on the porch, me and her together.
The Court: If any part of it is admissible, I would think
that would be as admissible as anything else.
Mr. Willcox: The g·entleman said he asked where she was
sitting. His wife, herself, would not know where she was sitting, except by hearsay. She was not present at the time of
the accident. It is certainly hearsay what Mrs. Shipp said to
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. Mr. lVIarquart. It cannot be binding on the insurance company. We except to it.
Mr. Ashburn: Wait just a moment, Your Honor. This is
a representative of the insurance company who was seeking
information, which he received. There is no hearsay ·about

it.
The Court! Why is what this gentleman's wife told Mr.
Marquart of any materiality in this casef What
page 25· } is the materialityt
·
Mr. Ashburn: The materiality of it is to show
the very issue that the insurance company says it knew nothing about where she was in the car and who was· driving the
car. That.is its claim here. It says it did not lmow anything
about the accident.
The Court: I will allow you to say not what your wife said,
but that your wife told him where she understood your daugh.;.
ter was sitting in the car.
·
A. He was talking to both of us at the same time..
By the .Court:
Q. Do you understand what I said I would allow you to
tell: That your wife did tell him where she understood your
daughter was sitting·, if she did do that.. I don't know whether
she did or not. Did she t
A. Yes, sir.
·Q. Go ahead.
A. She told him.
Q. She told him what? Not what she told him, but did she ·
:answer the question that Mr. Marquart asked her!
A. Yes, sir.
By Mr. Kellam:
Q. Mr. Shipp, did Mrs. Shipp tell Mr. Marquart who was
driving the ~utomobile Y
Mr. Willcox·: Now, i~ Your Honor please, I am
page 27 } bound to object. May I ask him one questio~ Y
.A.. She told himThe Court: One minute. I think that possibly the jury had
better step out again.
Mr. Willcox: This man and his wife were not present at
the accident.
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The Court: I understand. I ~m .asking th~ jury to st.ep .
out.
( The following proceeding was h.ad in the absence of the
jury:)
.
The Court-: I anticipated, fil.·ankly, that you w.ould qbj~ct
to the first question that was asked. ·Y.Qu .did not. Then you
objected to what the witness stated. What is y.ou:r .obj,e~tjon
at the moment¥
Mr. Willcox: If ¥.our Hon,or pl~.as,e, I will s;upplement ,that
and mov:e tha:t the answer to the first question be strickel).
They am aittemp:ting to prove that Mr. Moser was· d.riv:ing the
car, or 'that we knew that Mr. Moser was driving the car, because Mrs; Shipp said to Mr. !{arquarit, on the occasion .described.. by this gen:tlema.n, that she understood Moser w~s
driving the car. Now, our defense is not thtilrt l\foser was not
driving the car. We know now that he was driving the car,
.and w:e believe he was driving :the cro·, but jt was
page 27 ~ his failure to comply. What these people did is in
no compliance. It is :what Moser did '.or d.id not
do, in the first place.
.
In the second place, Mr. -Shipp and Mrs. Shipp we.re not at
the scene of the .accident, and any _knowledge which they :had
as to who was driving the car must have been h~arsay on their
part..
The Court: Let me ask one question. I thought this ~eeting between l\fr. Marquart and Mr. &nd Mrs. Shipp occurred
after the j1;1dgment had been obtained. I must have been
wrong in th~t.
.
Mr. Ashburn: Mr. Shipp says it was no mQre than .two
weeks after his daughter was killed.
The Court: I misunderstood. I thoug·ht it was after the

judgment was obtah1ed_.

.

A. I would not be sure, because I did not put ft down ..

By the Court-:

Q. In any event, it was shortly after your daughter's death °l
A. Sometime shortly, yes.

The Court: I w.ill allow :this _much, and no fu:rthe.r: I will
allow you to ask whether or not Mr. Marm,la;rt came .t~ere,
which you h8-,ve.. I will now let you ask whether or not Mr..
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and Mrs. Shipp made a full disclosure of all the
facts that were within their knowledge to Mr. Mar- ·
quart. If the answer is "Yes," I think that would
stop any further questions along· those lines. It is not what
he said, and not what she said, but whether or not they made
a full disclosure of all the facts within their knowledge.
Mr. Ashburn: Your Honor, we have to put the basis of our
position on the record, ,and it is this: Now the issue with
which the Court is concerned is what knowledge the insurance
company had-that is, this defendant, Connecticut Indemnity.
Mr. Shipp has already testified that Mr. Marquart came to his
home shortly after his daughter was killed, and while no action was pending by anybody-no suit was brought at all. M.r.
Marquart introduced himself as a representative of ·the insurance company carrying the coverage on the automobile in
which his daughter was riding·. Mr. Marquart said to him
'that he had· come the.re to talk to him about Mary Frances
Shipp who was killed by Pat Moser. That was this defendant's representative's own statement.
Now, if Your Honor please, we contend that the inquiries
made by Mr. Marquart, representative of the defendant, are
fully admissible, showing the knowledge that the insurance
company obtained.
Mr. Willcox: If Your Honor please, the quespage 29' r tion is not what we knew. The question is whether
· or not Moser co-operated.
· The Court: I understand.
Mr. Willcox: We except to the admission of the parts which
Your Honor says you will admit.
The Court: I am inclined to think there is some basis for
it. Earlier you showed the deposition of someone else who
you said would indicate that they had not co-ope.rated. You
may maintain, if I do not let them say yes, that they made a
full disclosure of all the facts within their knowledge, that
they were trying to conceal something.
.
Mr. Willcox: I assure Your Honor that we have no word
of testimony concerning· Mr. and Mrs. Shipp. We do not claim
that .they attempted to conceal anything. We have no evidence to introduce on that subject.
.The ,Court: On that basis I will sustain your objection as
to all testimony along- tba t line.
Mr. Ashburn: We note an exception, sir.

page 28

~

(The trial was then resumed in the presence of the jury.)

22

Supreme Court of Appeals of Virginia.
Onie W. Shipp.

Mr. Ashburn: Did we understand that Mr . .Shipp could
state that he made a statement of all the facts within his
knowledge, Your Honor?
·
page 30 ~ The Court: No. I ruled that he could not, on
the basis of Mr. Willcox's assurance.
Mr. Kellam: Did I understand Your Honor to say that I
could not ask him if he made a full disclosure of all the facts
within his knowledge f
The Court: That is my ruling.

By Mr. Kellam:
Q. Mr. Shipp, after this time that you have referred to, did
Mr. Marquart come to see you again Y
A. Yes, sir.
·
Q. And when was that f

Mr. ·wmcox: Now, if Your Honor please, I object to all of
this testimony. It is totally immaterial and irrelevant.
The Court: I do not know what the purpose of it is. Is it
along the same lines that I have already ruled on Y
Mr. Kellam.: To show that the insurance company knew of
this liability, and recognized this liability, and was making
some effort to settle this case.
The Court: That is not involved in the issue of this case.
Mr. Willcox: I ask your Honor to instruct the jury to dis~
regard Mr. Kellam 's remark.
The Court : I think the ju1·y so understands; if
page 31 ~ not, I do instruct them.
]\fr. Kellam: That is all. Come down, Mr. Shipp.
Mr. Ashburn: Your Honor, we are a little bit concerned with
the necessity of putting the answers in the record. Would
Your Honor permit us to do that at a subsequent time out of
the. presence of the jury, or would you prefer to do it nowY
The Court: I would want you to do it either during the trial
or immediately afterward. wre can do it sometime today, I
think.
Mr. Ashburn: Very well.
The Court: That is agreeable to you, is it not, Mr. Willcox f
Mr. Willcox: Absolutely, sir.
Mr. Ashburn: If Your Honor please, we ask the defendant
to produce its copy of the insurance policy covering this automobile in which Mary Frances Shipp was riding, and which
was driven by Pat Louis Moser when she was killed.
Mr. Willcox: Your Honor I have what is said in a letter to
_be a specimen of the policy. I do not know that it is an exact
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oopy. I do not admit that it is, but I will give him what I have.
The Court: You have no reason to believe that it is
noU
· page 32} Mr. Willcox: I have no l'easou to believe that it
is not. I will be glad to read the letter. It says
that it is a specimen of the policy.. T~ Court: Very well.
Mr. Ashburn : We offer it in evidence, if XQur Honor please.
The Court: Is that one document 7
Mr. Ashburn: Two documents.
The Court: That is a rider. I will just clip· it to it and make
it all one exhibit.
·
(Received and marked "Plaintiff's Exhibit 4. ")
Mr. Ashburn: If the jury pleases, this is a liability poliey
issued under date of April 11, 1949, to Charlie Albert Moser,
covering a 1941 Mercury two-door seran, Serial No. D-2726202, Motor N(?. 99A-315758, against bodily injury in the
amount of $15,000.00 for each person injured, $30,000.00 for
€ach accident, and $5,000.00 property damage.

page 33

~

VIVIAN MOSER,
called as a witness on behalf of the plaintiff, having
been duly sworn, testified as follows:
Examined by Mr. .Ashburn:
Q. Mrs. Moser, what is your name, please!
A. Mrij. Vivian Mo~er,.
Q. What is your husband's name!
A. Pat Moser,.
Q. Is he the same Pat Moser who was driving the 1941
Mercury sedan on August 11, 1949, when Mary Frances Shipp
was killed?
A: Yes, sir.
.
Q. Is he confined in the State Penitentiary as a result of
that happening?
A. Yes, sir.
Q. Do you remember when he was tried and sent to the
penitentiary?
A. September 28, 1949.
Q. Mrs. Moser, where were you living on August 11, 1949,
when this happening occurred! ·
A. 919 Marshall Avenue.
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Q. Is that in Norfolk City!
A. Yes, sir.
Q. Are you still living at the same piaceY
A. No, sir.
·
page 34 ~ Q. ·where are you living nowf
A. I live in Broad Creek Village.
Q. Who reported tbe happening of the accident to The
.Connecticut Indemnity Company!
A. I did.
Q. Did yon report it the same day or at a later time?
A. I did ·n,et ,report it the same day that he had the accident,.
because he was in jail at tha~ time. When he was released on
bond it was too late to call. I called the following day-the
following moming. I think :he was in court at that time.
Q. That is to say, it happened on August 11 and you reported it on August 12!
·
A. Yes, sir.
Q. And what was the manner of yonr report-by telephone,.
or letter, or how!
.
A. Yes, sir. I called Baldwin Brothers and Taylor, I believe
it was.
Q. That was the agent which had written the policy!
A. Yes, sir.
Q. And they received the report Y
.A. Yes, sir. Nobody came over that day. I Iiad tu can them
back the second time, I believe it was.
Q. You reported it on the 12th, and nobody
page 35 ~ came as a result of your call, although they received
it, so you had to call the second time. When was
tllatf
.
A. I don't remember if that was the same day or the
following-the following morning it was. The next day was
when the man came over to see about the acc~dent, because I
told him that two deaths were involved in it.
Q. And you were making that report for your husband,
were you?
A. Yes, sir. He went to court that morning, see, and I did
not know if he was coming back or not.
Q. And it was by his request that yon made itf
A. Yes, sir.
Q. Who was the man whom you referred to as having finally
come over as a result of the call T Did he give you his name?
A. Yes, sir. He was an attorney from Rixey & Rixey,
lawyers, I believe. I believe his name was Mr. Marquart. ·
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Q. ·when he came did you answer his questions T
A. Well, I did not talk with him at my house.
Q. Where was it that you talked with him T
A. Well, I did not talk with him except in his office when the
suit was. The suit was served on my husband in jail, and I
carried the papers up to his office.
·
Q. That was the first suit against your husband T
A. Yes, sir; because he was here in jail then.
Q. He was in Norfolk in jail at that time?
page 36 ~ A. Yes, sir.
Q. And what did you do? The papers, I _suppose, were served on your husband in jail Y
A. Yes, sir.
Q. And did he request you to do anything with those
papersY
A. Well, someone from the jail called me up and .told me
to come and get them, and'" to take them up to the lawyer's
office.
Q. Did you do that T
A. Yes, sir.
Q. And you took them to the offices of Rixey & Rixey Y ·
A. Yes, sir.
Q. Did they state whether or not they were" attorneys for
The CQnnecticut Indemnity Company T
A. Well, I talked to :M:r. Marquart then. They told me at
first to put them in the mail. Then I wanted to make sure
that they got them, so I waited until Monday to carry them
up there.
Q. And yon went, yourself, and took them 1
A. Yes, sir.
Q. And sat down and talked with Mr. Marquart about
them?
A. Yes, sir.
page 37 ~ Q. What was that conversation., Mrs. Moser, between Mr. Marquart and yourself?
I

Mr. Willcox: Now, if Your Honor please, I object on the
ground that the conversation between her and Mr. Marquart,
after the suit was brought, would not be material or relevant
as showing whether or not Mr. l\foser co-operated .witl1 this
insurance company.
The Court: It might be, and it migl,t not be. It is hard
for the Court to say. She was certainly acting in that case
as agent for her husband.
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Mr. Willcox: She brought the papers there. We admit
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Mr. Ashburn: I thought you denied everything, Mr. Willcox. Incidentally, I ·want to correct one impression, Your
Honor. That was not the suit in which Mr. Shipp recovered
this judgment. That was an earlier suit. That was not
brought until the following year: 1950.
Mr. Willcox: That was one of the suits that was consolidated.
The Court : Go ahead.

A: Well, I will be perfectly frank with you. It has been
a long time and I don't know exactly the words I did say to
him, but he asked me some questions about the accident,. and .
I am sure I told him that I did not know because
page 38 ~ I was at home at the time the accident happ~ned.
He asked me if my bus band was using this car of
his brother without his consent, and I told him no.
Mr. Willcox: Now, if Your Honor please, I must object
to that again, because one of the essential things here is proving that Mr. Pat Moser was using the car with his consent,
and that cannot be evidence that he had consent.
The Court: That is not substantive evidence that Mr. Pat
Moser was using it with his brother's consent. This is merely
evidence that the jury may consider in determining whether
or not he co-operated with the insurance company-whether
Mr. Pat Moser co-operated with the insurance company.
By Mr. Ashburn:
Q. Do I understand, Mrs. Moser.: that Mr. Marquart asked
whether your husband, Pat Moser, had his brother's consent
to drive the carf
A. Yes, sir.
Mr. Willcox: I object, if Your Honor please. That is
what I just objected to, and Your Honor ruled that it is not
·
substantive evidence.
The Court: I still rule that it is not substantive evidence,
but I will allow it as evidence which the jurv may
page 39 ~ consider in determining the co-operation.
·
Bv Mr. Ashburn:
·Q. State whether he did, or did not, have his brother's
consent to drive the carY
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A. He did have it.
Q. Did you so tell Mr. Marquart 7
A. Yes; sir.
Q. Is it within your own knowledge that he did have his
brother's consent to drive the car·t
A. Yes, sir.
Mr. Willcox: Now., if Your Honor please, I object to that.
That is bound to be hearsav.
The Court: . Assuming that the brother himself told her;
that would certainlv be admissible.
Mr. Willcox: Assuming the brother told her, that would
not be hearsay.
·
The Court: That would be substantive evidence..
By Mr. Ashburn:

Q. Was it within your knowledge that Pat Moser had the
permissio:p. of Charlie Albert Mos.er to drive the car Y
A. Yes, sir.
Q. And did he or not have such permission Y
A. Yes, sir. He had permission to use the car.
Mr. Ashburn: That is all You may inquire.
page 40}

CROSS EXAMINATION.

Mr. Willcox: ,vithout waiving my exceptions, if Your
Honor please-By Mr. Willcox :
Q. This car had been previously owned by your husband,

had it noU
.
A. This cart
Q. Yes.
A. Not to my knowledge, no, sir.
Q. Your husband never owned it?
A. If he did, I don't rem emher.
Q. He did not own it and did not sell it to Charlie T
A. I don't know. They had a money agreement of some
sort, and I don't know exactly what that was about.
Q. You went to the insurance company and took out the
insurance on the car, didn't you 7
A. Yes, sir.
Q. With .money furnished you by your husband T
A. No, sir.
.
._
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Q. It was notY
A. My husband gave me the money, but I understand that
bis brother gave it to him.
Q. But you got it directly from your husband!
.A.. Yes, sir..
·
page 41 ~ Q. Isn't it a fact that your husband had owned
that automobile, that he had lost his driver's license, and then he put the automobile in the name of Charlie
Albert :Moser Y
Mr. Ashburn: Objected to as immaterial, if Your Honor
please. . '
The Court: I am frank to say that I do not see the materiality, but there may be some. What is it, Mr. Willcox?
Mr. Willcox: If Your Honor please, if this car was owned
by Mr. Pat Moser, this insurance would not be effective. It
is written in the name of Charlie .Albert Moser. It is alleged
in the grounds of defense that the policy was obtained by
fraud ..
The Court : To whom is it issued Y
Mr. Willcox: Charlie Albert Moser.
The Court: When?
Mr. Ashburn: The 11th of April, 1949.
The Court: April 11, 1949?
Mr .. Ashburn= Yes.
The Court: Are you contending that as of that date it
did not belong to Charlie Moser¥
Mr. Willcox: That is what I am trying to show, if Your
Honor please, but I don't know that I can do it.
page 42 } The Court: You are objecting to it on what
ground?
Mr. Ashburn: Your Honor, it is wholly immaterial on two
grounds. -In the first place, when the company issued tl1e
policy to Charlie .A.lbert 1\foser., as between tl1e company and·
himself, it recognized him as the owner of the c1,1r, and that
was conclusive as to the validity of the policy. That is No. I.
No. 2 is that under tl1e Virginia law the title certificate
from the Department of Motor Vehicles is conclusive as to
ownership of motor vehicfos, and cannot be impeached. The
title certificate was in Charlie .Albert ~foser. So, on both
grounds my friend cannot make any contei:ition.
J\fr. Willcox: If Your Honor please, I disagree with Mr.
Ashburn. On the first ground, if Charlie Albert Moser represented that he owned an ~utomobile, and he did not own it,
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and they issued a policy, that would be a good defense to any
action on the policy.
·
No. 2, my friend says that the title certificate was in Charlie
Moser's name. It may have been, but there is no evidence
of that at this time.
The Court: Tell .me this : Is your answer broad enough
to cover that·¥
.
Mr. ·wmcox: The answer, which I did not file
page 43 ~ but was filed by other counsel, says that the policy
was obtained by fraud.
.
The Court: I wiH allow the question .
. . Mr. Ashburn: Your Honor will allow the question Y
The Court: . Assuming that the answer alleges that the
policy was obtained by fraud.
Mr. Ashburn: We except, if Your Honor please, because
the notice of motion for judgment contains an allegation as
to the ownership of the car and the issuance of the policy, and
the ownership is not denied under oath.
The Court: I will allow the question.
Mr. Ashburn : Exception.
By Mr. Willcox:
Q. Your husband had lost his driver's license, had he noU
A. Yes., sir.
Q. And before he lost bis driver's license the car was in
his possession all the time?
·
A. Well, I don't know about that. His brother: lived at
our house for a period of time, too.
Q. Was his brother living at your house on August 11, 1949 T
A. No, sir; he was at soa.
Q. And the car was kept at your house, wasn't it?
A. Yes, sir.
page 44 ~ Q.."'\¥hen did his brotl1er go to sea the last time
before thnt accident?
A. Well, I don't know that exactly.
Q. Had it been a month?
A. It had been a few months, because he made about a nine
or ten month's trip.
Q. How do you know that Mr. ·Charlie Moser p~rmitted Mr.
Pat Moser to drive this automobile?
·
A. Well, I heard them discussing it; that Charlie owed Pat
money, and somehow or other they agreed for Pat to keep
the car.
·
Q. When was that Y
A. That was before this aecident ever occurred.
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Q. How long before the accident Y
A. Quite a few months.
Q. Can you give us some little closer idea than thaU
A. No, sir. I don't know exactly, because .I know th~t
Charlie Moser had left and g·one on a long trip to sea, anil
he came back just after this accident happened.
Q. You say that you don't know that Pat Moser-that is
your husband Y
A. Yes., sir.
Q. -sold the car to Charlie Y
page 45 ~ A. No, sir, I don't.
Q. Did you make a written statement when you
saw Mr. MarquarU
A. Yes, sir, I think I did.
Q. Did you sign it Y
A. Yes., sir.
Q. He wrote it out., didn't hcf
A. Yes., sir.
Mr. Ashburn: Just a moment, i£ Your Honor please. It
seems to me my friend is going into the teeth of the Virginia
statute governing contradiction.
Mr. Willcox: What statuteT
Mr. Ashburn: 8-293.
The Court: You object to it on the ground that he is prohibited by this particular section of the code f
]\fr. Ashburn • Yes, sir.
The Court:
e will have to take a little recess. Come
into my chambers. I don't recall the exact language.

,v

(The following occurr(.lcl in the absence of the jury:)
The Court: I will allow it.
Mr. Ashburn: Note our exception. It was taken by :Mr.
Marquart in connection with a death resulting
page 46 ~ from that accident.
(The trial was then resumed in the presence of the jury.)
By Mr. Willcox:
Q. Mrs. Moser, is that your sig'Ilature on that paper?
A. Yes., sir.
Q. And that is the name of Mr. Marquart to whom you were
talking, isn't itt
·
A. I think so.

0. W.. Shi;pp, .Adm"r., etc., v. Connecticut Indemnity Co..

Jl

Vivian Moser.
Q. He wrote this out and you signed it f
A. Yes., sir.
· Q. Look that over and see if it refreshes your recollection!
A. (Does as requested.)
Q. Now, in this statement you say, ''Pat, my husband, had
:sold the car to Charlie,'' didn't you Y
A. Yes., sir.
.
Q. After reading this statement do you still say that you
don't know, or don't remember, that he sold the carY
A. No, sir. I will be perfectly frank with you. ·when.
I went up to that man's office I wasn't in there more than 10
minutes. I was expecting a baby at the time. I just came
out of the hospital. He was asking me questions so fast that
I don't even remember hardly what I did say.
page 47 } Q. You say in this statement, "Before this
time-''

Mr. Ashburn: Mr. Marquart says it in the statement.
By Mr. Willcox:
Q. It is said in this statement which you signed, "Before
this time Pat, my husband, had sold the car to Charlie.'' That
is in there, isn't it Y
A. Yes., sir.
Q. Now, do you still say that Pat did not sell it to Charlie!
A. I don't remember exactly ; no, sir, I don't.
Q. You don't know whether he sold it to him or not Y
A. I don't know if that car was ever in Pat's name; if he
sold it to Charlie. I know in there it says they had some
sort of deal. That was exactlv what I told him.
Q. That was exactly what you told him?
A. That they had some sort of a money deal between them,
because I heard them discusAing that.
Q. But what is in this statement is exactly what you told
Mr. Marquart?
A. Well, I don't know what he wrote down there. I know
that is my signature; that I signed it.
Q. Mrs. Moser, he asked you questions f
A. Yes., sir.
Q. And you answered them?
page 48 } A. Yes; sir.
.
Q. And he wrote it down on paper, didn't he?
A. Yes, sir.
Q. And. then you signed what was on the paper t

n

Sup:reme Court of Appeals f>f ViTgmia.

Vivian Moser.
A.
Q.
A.
Q.
A.

Yes., sir.
Did you read it t
No, sir,. I did not.
You signed it without reading °l
Yes, sir, I did. He asked me to..
Q. He asked you to sign it without reading!
A. No. He did not say not to read it, but I told hiin I was
in a very big hurry because I had someone waiting for me in
the car.
Q. Mr. Marquart did not lmow anything about the deal be:tween Charlie and Pat, did he Y
'
A .. I don't know about that. I don't know what my bus-·
band and he· had talked about.
Q.. So you deny now that Pat sold the car to Charlie!
A. No, sir, I am not denying anything. I am just stating
that I don't know exactly.
Q. As a matter of fact, yon don't know that Charlie ever
drove that car., do yon f
A. No, sir, I don't know that ..
Q. Actually, it was kept in front of your house all the
time?
page 49 ~ A.. Yes, ~ir..
Mr .. Willcox : That is all.
RE-DIRECT EX.A.1\UNATION.

By Mr. Ashburn:Q. l\irs. Moser, do I understand tllat Mr. Marquart asked
you to come up to his office, nnd asked you these questions,
and then he wrote something out and asked you to sign what
he had writtenf
A. Yes, sir. I called the lawyers up on Saturday, I am
sure it was, because that was when I went down and got those
papers. Whoever I talked to at the office, it was one of the
attorneys that told me to put tl1e papers in the mail and send
tl1em to him. That was the suit against Pat. So I just said
well, I was going down town on Monday-I had to g·o to the
doctor-so I carried them up there to make sure that they
got them, because he said he wanted them right away. That
was when I went up there. I wasn't in his office more than
10 minutes, I know.
Q. You say you did not read what he had written f
.
A. No, sir,. because I was on my way to the doctor. l\fy
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sister-in-law was waiting for me in the car in front of the
bank, and I told hiin I was in· a very big hurry then.
Q. Did be read to you what he had written?
page 50 ~ A. No., sir. He asked me some question about
the accident, and that is not in that statement. He
asked me if I knew anything about the accident, and I told
him no; because I was at l1ome at that time.
·Q. Did he ask you any more about iU
A. No, sir, he did not.
Q. You say that your sister-in-law was waiting for you?
A. Yes., sir.
Q. That was whom f
A. Mrs. Marks.
Q. At that time was Charlie Albert Moser at home or was
he at sea 7 His occupation on this policy is that of ''Seaman
-U.S. President Lines."
A. At the time I carried the papers up there?
Q. Yes.
A. I don't know if he was here then. He had been here
just a few d~ys prior to that, because he was here when my
husband was "Convicted, and this was after that, because he
was in jail awaiting another trial then. I don't know if
Charlie had left at that time or not.
Q. So Charlie Albert Moser stayed at your house when he
was in this port, did he
A. Not then, he wasn't staying at my house, no, sir.
Q. But he had at an earlier timeT
·
page 51 ~ A. Befor~ that, yes, sir.
· Q. Aud this was after your husband had been
convicted in the Corporation Court Y
A. Yes., sir.
RE-CROSS EXAMINATION.
By Mr. Willcox:
Q. Mrs. Moser, l\Ir. Marquart was a lawyer in the offices
of Rixey & Rixey, in the Citizens Bank Building, was he not 1
A. Yes., sir.
.
Q. And -you were referred to him when you took these papers there?
A. Yes., sir, by the lady in. the office.
Q. And you sat down, and he asked you questions about
this thing, ·and .you answered them T
A. Yes.,: sir.
.
Q. And he treated you. like a lady, did he not 7
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.A. Yes, sir.
Q. And he did not try .to make you say something that was
not true, did he 1
A. No, sir, he did not.
Q. Do you happen to know whether Mr. Marquart has since
died!
A. Yes, sir, because my husband told me. I did
page 52 }- not know it until this morning.

Mr. Willcox: All right, stand aside.
'Mr. Ashburn: The plaintiff will rest, Your Honor.
Mr. Willcox: I would like to exclude the jury, please .
.(The following proceeding was had in the absence of the
jury:)
Mr. Willcox: If Your Honor please, I move to strike the
plaintiff's evidence on the ground that there is no evidence,
whatever, that Moser was driving the car in the accident
which resulted in the judg·ment that has been· introduced in
evidence, and there is no eYide.nce that he has reported the
accident in writing to the insurance company, and there is no
evidence that be has co-operated with it in any way.
(The motion was further argued., after ·which the following
occurred:)
The Court: Unquestionably the notice of m.otion for judgment broug·ht by Mr. Shipp, as administrator against Pat
Moser, says that he was driving an automobile, and that as
a result of his neg·ligence in operating" that automobile, Miss
Shipp was ki110d, and a judgment ·was obtained on
page 53 } the basis of t]mt notice of motion, which judgment
you are attempting to collect from The Connecticut Indemnity Company.
But also there is a ~pecimen of a policy in here t11at says
a certain car is covered in t]1e name of Charlie Albert Moser.
It has been proven tlrnt he was using jt with his consent.
l\tir. Ashburn: And that wa~ the car which was in use when
she was killed.
The Court: ,And she went down and got insurance on this
particular car. Have you proved thaU
Mr. Ashburn: By her. She jnst got off the stand.
The Court: Did she say on this. car 1
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Mr. Ashburn: Yes, sir.
The Court: I overrule the motion.
Mr. Willcox: Your Honor, she did not say anything of the
kind. She has not said, ' 'this car. ''
The Court: I don't know that she has. That is what worries me.
Mr. Ashburn : We ask permission to recall her right now..
The Court: Of course, I will allow that. The only thing
that worries me, Mr. Ashburn, is whether or not you have
identified the car that is mentioned in the policy as
page 54 } the car that Pat Moser was alleged to have been
driving- in the notice of motion brought by Mr.
Shipp against Pat Moser.
Mr. Ashburn: We will recall her for that purpose.
The Court: I just don't recall whether that was done or
not.
Mr. Willcox: There is not any evidence that Pat Moser
was driving the car-any car.
(The trial was then resumed in the presence of the jury.)
VIVIAN MOSER,
being recalled, further testified as follows:
Examined bv Mr. Ashburn:
Q. Mrs. l\ifoser, you have already testified that you were
the one who actually took the money to pay the insurance
premium to the office of Baldwin Brothers and Taylor when
this policy was written?
A. Yes, sir.
Q. Was that written on the same car in whic.h Mary Frwnce
Shipp was killed?
·
Mr. Willcox: One minute, if Your· Honor please. I object on two groundR. In the first place, it is leading, and in
the second place she bas already said that she does
pag-e 55 } not know anytl1ing about the accident: and she does
not know w1mt car sh~ was killed in.
Mr. Ashburn: Mr. Willcox, you are putting your interpretation on it.
The Court : I will allow the question. I will ask a question.
I
i'

I

I

I

!

· Bv the Court :
·Q. State whether or not the car that you got the insurance

I
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on was the same car that you have testified was being used
by your husband with his brother's permission!
.A. Yes, sir..
Q. It wast
A. Yes, sir..

By Mr. Ashburn:
Q. Mrs. Moser, was it tbe same car in which Mary Frnnces
Shipp was killed Y.
Mr. Willcox: I object, if Yonr Honor please.
The Court: I sustain that unless she is in a position to
so state.
Mr. Ashburn-: Jndge, she is bound to be in a position to
so state. She knows the car. She knows which ·car Miss
Shipp was_.~illed in. She saw the car after the accident.
Mr. Willcox: If Your Honor please, I object to
page 56 ~ this. My friend not only asked a leading question,.
but he is putting further information before this
'witness. This witness has said she knew nothing about the
· accident.
·
Th~ Court: Mr ....t\.shbnrn, · the question that was asked
was: Was that the car that struck and killed Miss Shipp?
Mr. Ashburn: . Was that the car in which Miss Shipp was
when she was killed f
·
Bv the Court :
·Q. Can yon answer that except from what someone else
has told you?
A. I did not seeQ. Can you answer that except from what someone else has
told yonY
A. No, sir.

The Court: I sustain the objection.

By Mr. Ashburn:
· Q. Mrs. Moser, you say yon did not s·ee Miss Shipp in the
car. Do you know what car was in the accident on the morning o:f August 11, 1949f'
Mr. Willcox: If Your Honor please, she has already said1
in answer to counsel's: question, tnat she could not say except
by hearsay..
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page 57

~

The Court: I sustain the objection.
Mr. Ashb'!,lrn: Your Honor, she has not made
any answer to that question.

A. I saw the car after the accident.

By the Court:
Q. How long after tlrn accident?
A. Just a few hours.
The Court: I sustain the objection. Disregard that, Ladies
and Gentlemen.
Mr. Ashburn: Exception, Your Honor.

By Mr. Ashburn:
Q. Where was-

1•1

I

I'

I•-

I

1

Mr. Ashburn: Your Honor., we want to put this in the
record..
The Court: It may be that you can develop it. I will sus-•
tain counsel's objection, because it appears that she saw a
car a few hours after the accident. I concluded necessarily
that she could not know that was the car t11at was in the accident except by hearsay evidence. If there is any reason that
she did know it, would be admissible.

By Mr. Ashburn:
Q. Mrs. Moser, you know the car described in this policy,
don't you?
A. Yes, sir.
Q: Did you see that C'ar, described in this insurpage 58 ~ ance policy, on August 11, 1949?
Mr. Willcox: I object, if Your Honor please.
The Court: I will allow that.
Mr. Willcox:
e except on the ground that it is immaterial.

,v

By the Court:
Q. Did you see it?
A. Yes, sir..

·

f

I

By Mr. Ashburn:
· Q. About what time of day on August 11, 1949, did you
see it?
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A. It was about 8 :00 o'clock in the morning.
Q. And where was the car when you saw it?
A. It was at Boush and Olney Road.
Q. Where was your husband at the time you saw the car?
A. He was in the hospital.
Q. Was the car in an uninjured or damaged condition when
you saw it about 8 :00 o'clock on the morning of August 11,

1949?
Mr. Willcox: If Your Honor please, I object.
The Court: I sustain the objection.
Mr. Ashburn: Your Honor, she cannot say whether the
car was damaged or not T
The Court : A car can be damaged by other reapage 59 ~ sons than killing Miss Shipp.
Mr. Ashburn: Mr. Butler, call Sei:geant Towe
.
from the Police Department.
. Mr. Butler: He is in Richmond; he is not here.
Mr. Ashburn: Your Honor rules that she could ~ot say
whether it was damaged or noU
The Court: Yes.
Mr. Ashburn: To which we note an exception.
By Mr. Ashburn:
Q. Had you seen this car on the day prior to the happening of the accident!
A. Yes, sir.
Q. His honor probably will sustain the objection to this
question, so do not answer it.
The Court: Don't answer it until I have ruled on it.

By Mr. Ashburn:
Q. Was. it in the same condition when you saw it on August 11, about 8 :00 0 'clock in the morning, that it had been
in the day before?
Mr. Willcox: I object.. if Your Honor please.
The Court : Sustained.
Mr. Ashburn: ExceptiQn. Your Honor, we will have to
ask for a recess so we can see if we can get the police officer.
·
page 60 ~ The Court: Let's adjourn for lunch until 1 :30.
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(Thereupon, an adjournment was taken for lunch from
12 :30 P. M. until 1 :30 P. M.)

AFTERNOON SESSION.
Met pursuaant to the morning session with the same parties
present as heretofore noted.
··v1VIAN MOSER,
being recalled, further testified as follows:
Examined by :M:r. v\Tillcox :
Q. Mrs. Moser, yon reported tbe accident to Baldwin
Brothers and Taylor by telephone, did you not?
A. Yes, sir.
Q. Do you recall to whom you talked there, or do you know!
A. No. It was a lady who answered the phone.
Q. You don,t ;know who it wast
A. No, sir, I don't.
Q. Did you make any writt~n report to anybody other than
the statement you signed which I showed you Y
A. No, sir.
Q. And the telephone conversation with the unknown person at the offices of Baldwin Brothers and Taylor, and your
talk with Mr. Ma:rquart, were the only people reppage 61 } resenting the insurance company that you have discussed this mat~r withf
A. Yes, sir.
·Q. Where is your husband nowf
A. Sitting out in the hall.
Mr. Willcox: That is all.
Mr. Ashburn: You may stand down.
Mr. Ashburn:
Tucker. ·

Your Honor, we are waiting for Officer

(Thereupon, a short recess was taken until the witness arrived, after which the following occurred:)
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F. H. TUCKER,
called as a witness on behalf of the plaintiff, having been first
duly sworn~ testified as follows:
Examined by Mr. Ashburn:
Q. Mr. Tucker, what is your occupation, please!
A. Norfolk Fire Department.
Q. In August of 1949 what was your occupation t
A. I was working at the Norfolk Police Department. I was
on that five and a half vears.
Q. Were you one of the officers who went to the scene of
an accident on the early morning_· of August 11,
page 6~ } 1949, that being the same accident in which a Miss
. Mary Frances Shipp was killed?
A. Yes, sir. I received a message to go there.
Q. When you came on the scene was Pat Louis Moser
thereY
Mr. Willcox: I object, if Your Honor please. It is a leading question.
The Court: I sustain the objection. Ask it in another
way.
By Mr. Ashburn:
Q. Mr. Tucker, state whether or not when you arrived at
the scene Pat Louis Moser was there?
A. Yes, sir.
.
Q. Will you please describe the automobile that was involved in the accident f
A. Yon mean what type of automobile it was T
Q. Yes, sir ; make and so forth.
A. It was a '41 Mercurv two-door sedan. I believe it was
painted maroon.
..
Q. Can you ref er to the police report anil. g:ive us the license number of the car f
(Handed to Mr. ·wmcox.)
Mr. Willcox: Did he make this report T
Mr. Ashburn: You may ask him.
page 63 ~ By Mr. Willcox:
·
Q. Did you make this report f

A. I think Sergeant Towe made the report.
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By the Court: .
Q. Were you with Sergeant Towe 7
A. Yes, sir.
Mr. ·wmcox: If Your Honor please, I think we should see
whether he knows, without ref erring to Sergeant Towe 's report, before he is shown the report.
·
By the Court:
Q. Do you remember the license number¥
A. No, sir, I don't remember. I can look at the accid~nt
report and find out the license number, but I don't remember
offhand.

By Mr. Willcox:
Q. That is the report that Mr. Towe made?
A. I think so.
By Mr. Ashburn:
Q. Was that the report made by him as a result of the investigation in which you participated, Mr. TuckerY
A. Yes, sir.
Q. Will you refer to that, please, andMr. Willcox: I object to it.
The Court: I will allow it.
page 64 ~ Mr. Willcox: We except on the ground that he
did not make the report, and it is suggesting the
number to him. He can simply read the report. That is all
he can testify to. We except to the admission of it.

BY Mr. Ashburn:·
· ·Q. Do you see the licem;e number shown on the reportY
A. Yes, sir.
Q. State it, please.
A. 355-807, Virginia licen~e.
By the Court:
Q. Is that your recollection of what the license was 7
A. That is the license that was on the car.
Bv Mr. Ashburn:
·Q. Now, Mr. Tucker, did the Police Department take any
photographs of the automobile at the scene J
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A. I don't know whether we took any or not. We carried
the injured people to the hospital. While we were there I
don't know if any photographs were taken or not.
Q. If a photograph were handed to you, could you state
whether or not it was taken by the Police Department?
A. I don't know whether I could identify it or
page 65 } not, unless I was shown the whole automobile.
Q. This shows the interior of the automobile.
{Three photog.raphs were handed to Mr. Willcox.)
Mr. Willcox: We object to them, Your Honor, until they
are properly identified.
The Court: Until they are identified, I won '.t allow them
to be introduced.
Bv Mr. Ashburn:
·Q. Mr. Tucker, who is l\fr. Gi11ock?
A. He used to be a police officer with the Norfolk Police
Department. I think he has left and g·one with the Water
Patrol, or some people. I don't lmow exactly what it is.
Q. As a police officer did he do photographic work for the
Norfolk Police Department?
. A. Yes, sir; and fingerprint work.
.
Q. Will you look at theRe photographs, please, and state
whether or not tl1ey are t_he photographs of the automobile
which was involved in the accirlent in which Miss Mary
Frances Shipp was killed?
·
A. Yes, sir. These are pictures of the automo~ile, but they
were not taken at the scene of the accident

By tl1e Court:
Q. They are pictures of the automobi]e which was involved
in the accident that you investigated¥
page 66 } A. Yes, sir.
Mr. Ashburn: We offer those. if Your Honor please.
Mr. ·wmcox: I think lie Rhoukl say where they were taken,
if Your Honor please. I have no objection if he identifies
them.
The Court: I will allow tlmt on cross examination.
Mr. Ashburn: Incidentally, if Your Honor please, these
photographs were proven and accepted in evidence in the case
in which a verdict for $15,000 was returned.
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F. H. Tucker.
Mr. Willcox: Of course, Your Honor, that has no bearing .
on this case, and is totally irrelevant and immaterial
The Court: Disregard Mr. Ashburn 's statement. I will
strike out those exhibit num.bers on there now.. .
Mr. Ashburn:· Yoiu Honor, we object to ~triking them out,
because we are entitled to offer in evidenc~ the whole record
if we choose.
. The Court: Note your exception. I am going to strike
them out.
Mr. Ashburn: All right, exception.
The Court : I will mark these 5, 6, and 7.
(Received and marked ''Plaintiff's Exhibit 5.,, throug·h
"Plaintiff's Exhibit 7. ")
page 67 }

Mr. Ashburn: You may inquire, Mr. Willcox.
CROSS EX.,\MINATION.

Bv Mr. Willcox:
..Q. Mr. Tucker, those pictures were not taken at the scene
of the accident, were they!
A. No, sir.
Q. This police report that you have in your hand purports
to give the number of an automobile license?
A. That is right.
Q. Without that it would be totally impossible for you to
testify as to the number of the license on that car 7 ·
A. That is right. I don't remember that far back.
Q. In other words, you haven't any recollection of the license number on the car that you saw that dayT
A. No, sir. That is the lic~nse number that was on the
car-that is on the report. We take the license number off
the car for tl1e report.
Q. I understand. The license mlmber is in the report, and
you assume that that is the license number that was on that
car?
A. That is tl1e license number that was on that car.
Q. How do vou know if you fatve no recollection of it¥ How
do you know that is the license number? You know it because
yon see it in t}1is report, don't you?
page 68 } A. That is rhtbt.
Q. And that is the only way you know iU
A. That is right.
Q. Do you know the motor number of that automobile t
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,.

A. No,. sir.
Q. Do you know the serial number of it 1
A. No,. sir.
Q. When you go-t there the accident had happened Y
A. Thatis right.
Q. Had Mr. Brinn and Miss Shipp been taken out of the
cart
A. We took them out of the car.
Q. You took them out of the cart
A. Yes, sir.
· ·
Q. And they were the only people in the car when you got
there!
A. That is right. Brinn and Miss Shipp were in the front
seat, and Moser and another fellow were sitting on the ground
beside the automobile.
Q. And you p.ever did see l\Ioser in that automobile!
A. No, sir~
Q. To which Moser are yon ref erring!
A. Pat Moser is his name, isn't iU
Q. WhaU To which one are you referriBg?
A. All I ~now is Moser-Pat Moser, I believe it is..
Q. Do you know Charlie Moser?
page 69 ~ A. I don't know whether I do or not.
By tl1e Court:
Q.
ould you recognize this man if you saw him t
A. 1\foserf
Q. Yes.
.
.
A .. I don't know whether I would or not.

,v

By Mr. Willcox:
Q. Have yoJI seen him todayf
A. I don't know. I just came to court.
Q. You don't thinl~ you would recognize him, or do yon
know whether yon would recognize him or not f
A. I don't think he is in here.
Q. You were not acquainted with tlle man, were you f
A. No, sir.
Q. And for identifying one of tI1e parties you saw tbere a
Moser, you are dependent upon wl1at someone else says f
A. As to identifying it was Moser, I was dependent on
what somebody else told me.
Q. You did not know the name of the man t
A. He told me his name. .
Q. You did not Imow tt ¥
•j

•j

•
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Vivian Moser .
.A.. I did not know it until he told me.
page 70

~

Mr. "Willcox : That is all.
Mr. Ashburn: Bring Pat Moser inside, Mr.
Butler.

(Does as requested.)
Mr. Willcox: Now, if Your Honor please, it is a leading
question when he exhibits a man to him and asks him that.
I object to it.
The Court : All right.
By Mr. Ashburn:
Q. Mr. Tucker, do you know whether or not this is the person whom you saw at the scene that morning!
A. He looks sort of like him.
Q. Is that as much ns you can say t
A. Yes.
Mr. Willcox: I moYe that that be stricken out, if Your
Honor please.
The Court: I sustain the objection.
(Thereupon, Pat L. Moser left the courtroom.)
page 71

~

VIVIAN MOSER,
being recalled, further testified as follows :

Examined bv Mr. Ashburn!
Q. Mrs. Moser., I show you some photographs of an automo bile and ask yon to look at them and see whether you recognize the automobile shown by the pictures 7
A. Yes, sir.
Q. Will you state whether or not that is the same automobile which was covered by this policy of insurance T
Mr. Willcox: Now, if Your Honor please, I object to that
question. He can a~k her what automobile it is, and he can
ask her to describe it nnd identify it, hut to ask her to say
it is the same automobile, that fa a question for tbe jury, and
it could be nothing but her conclusion.
Bv the Colll't :
~Q. Mrs. Moser, state whether

Ol"

not that is the same auto-
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Vivian Moser.
mobile that you asked Baldwin Brothers and Taylor to issue
this policy on T
A. Yes, sir.
Mr. Ashburn: That is all, Your Honor.
page 72

~

CROSS EXAMINATION.

By Mr. Willcox:
Q. Were you present when these pictures were taken 1
A. No, sir.
Q. I hand yon a picture marked "Plaintiff's •Exhibit No.
5, '' and ask you if you can tell from this picture what color
that automobile was,
A. No, sir.
Q. Or what model it was?
A. No, sir, because I don't know.
. Q. I ask you to look at the one marked ''Plaintiff's Exhibit
No. 6," and say whether you can tell from that picture the
color of that automobile or what model it was?
A. No, sir.
Q. I hand yon a picture marked ''Plaintiff's Exhibit No.
7, '' and ask you the same question.
A. No, sir.
Q. You don't remember the automobile well enough to be
able to tell, do you f
A. It looks like it, from the unholstery in there.
Q. Where do you see any upholstery?
A. The upholstery was in cream and red.
Q. Can you see any crenm and red in there?
A. I see it ligl1t there and dark tl1ere.
Q. Is that a part of the upholstery or part of
page_ 73 ~ the fender?
A. TJ1at is inc::ide the car; that is a seat cover.
Q. So the only thing you see here, that" you recognize, is'
that white part on which I have my thumb and which you say
is a seat covert
A. Yes, sir.
Q. And that was a light seat coved
A. Yes, sir.
Mr. Willcox: l i;;]iall exhibit t11iR to the jury. The point
that she indicates is the point right there where I have my
thumb.
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By Mr. ,vmcox:
Q. So with the exception of that one point on Plaintiff's
Exhibit No. 5, there is nothing in any of these pictures that
~ould identify that car from any other car of the same type,
a.s there!
.
A. Well, the shape of the car is' just like that.
Q. All automobiles of the same make and the same year
.are of the same shape, aren't they?
A. Yes, sir.
page 74}

RE-DIRECT F.JCA.MINATION.

By Mr. Ashburn:
Q. Mrs. Moser, I understood you to tell us this morning
that on the day this accident occurred you saw the automobile after the accident happened. Is that righU
A. Yes, sir.
Q. Those pictures show the same condition in which it was
when you saw it after the accident oceurredi
A. Only one of them.
Q. Which one?
A. The one with the side view.

{Pictures were handed to witness.)
A. This one (indicating).

The Court: Read what exhibit number that is.
Mr. Ashburn: Your Honor, that is Plaintiff's Exhibit
· No. 6.
By Mr. Willcox:
Q. Plaintiff's Exhibit No. 6 is the only one that shows the
.automobile that you saw that morning?
A. Yes, sir.
Mr. Willcox : Now, if Your Honor please, I move that the
other two be stricken out, or that her testimony concerning
them be stricken out.

By the Court :
·
Q. That is the only one vou can identify?
page 75 } A. Ye~, sir. That ·is the miy the car looked that
morning.
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Viv-ian Moser.
The Court : . Disreg3=rd any testimony as to Exhibits 5
and 7.
Mr. Ashburn: Stand down, Mrs. Moser. Thank you ..
Mr. .Ashburn: Your Honor, W'e consider that there is sufficient evidence that Pat Louis l\llo~er was driving the car,
from the identity of the car. If there is any doubt about that
fact, we will get more cumulative teE1.timony. \Ve will bring in
the record of the Corporation Court to show his conviction and
sentence in the penitentiary.
·
Mr. Willcox: Now, if Your Honor please, my friend ought
not to make that statement. He can decide for himself
whether he has sufficient evidence. He certainly ought not
to interrpgate the Court. He certainly ought not to intimate ·
to the jq.zy that the Corporation Court record shows anything
material to this case.. I object to it.
The Court: I am not going to pass on it. When you rest,
Mr. Willcox with either proceed or make a. motion that he
determines proper.
·
Mr. Ashburn: "\Ve rest, if Your Honor please.
page 76 ~ Mr. "\Villcox: We renew our motion, if Your
Honor please.
The Court : Overruled.
Mr. Willcox: ,ve except. I suppose I should state the
gTounds of my motion completely.
The Court: Do you wish the jury to step out¥
Mr. Willcox: I do not think it would be proper for them
to remain. I do not want them to go out if I can state it
later.
Mr. Ashburn: ·we will be glad to have you state it later.
The Court : All right.
:Mr. Willcox: Now, if Your Honor please-Mr. Butler, let
me have that order you have, please, sir. (Handed to l\fr.
Willcox)--! want to. offer in ~videl}ce a certified copy of an
order entered by this Court m this case on May 14, 1951.
Mr. Butler says that he needs the copy back, so we will ask
leave to substitute a certified copy and let him have that.
(Received and marked "Defendant's Exhibit 1. ")
Mr. 'Willcox: The purpose of introducing this order is to
show that on motion of plaintiff by coun~el this Court ordered
Moser brought here as a witness this day.
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. Now, I offer in evidence the .deposition of Whitfield Bowden, which we discussed this morning, exclusiYe of the part that you struck out, and exclusive of the part that describes the accident. The part that I
offer begins on Page 1, identifying the witness and showing! offer the whole thing.
,
Mr. Ashburn: "\Ve object to it, if Your Honor please.
The Court: I sustain the objection.
Mr. Willcox: I offer it upon the ground that the deposition
itself, states what we would prove by it.
The Court: Let me read it over. I think before ruling I
should read it oYer. I am just acting on what you gentlemen
told me was in the record.

·
· page 77

~

(After reading the deposition the following Qccurred :)
The Court: I sustain the objection.
Mr. Willcox : We except.
The Court: Do you want me to mark this for the purpose
of the record?
Mr. Willcox: Yes, sir.
The Court: I will mark this "Defendant's Exhibit No. 2."
I have glanced oYer this deposition and am sustaining Mr.
Ashburn 's objection.
Mr. W"illcox: We except on the ground that it
page 78 ~ is admissible to show non-co-operation.
Now, if Your Honor please, Patrick Louis Moser
is here by order of this Court on motion of the plaintiff. We
ask the Court to cull him as a court witness.
Mr. Ashburn: \Ve object, if Your Honor please, to the
Court's calling him as a court witness. If Mr. Willcox wants
to use him, let him call him as his witness. He is not our
client. He was the driver of the car that caused the girl's
death, and we brought him ],ere.
Mr. Willcox: I object to Mr. Ashburn 's statement, and ask
for a mistrial. He is continually stating things that are not
in evidence.
Mr. Ashburn: I proved it by this document.
The Court: Ladies and Gentlemen, disregard Mr. Ashburn 's statement. I will overrule the motion for a mistrial.
Now, if you gentlemen want to be heard on it, I will ask the
jury to step out, and I will ·hear you on your motion, Mr.
Willcox.
Mr. Willc9x: Yes, sir, I would like ta be heard on it.

so
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( The following proceeding was had in the absence of the
jury:)
The Court: Mr. Willcox, I have on occasions,
when trying criminal cases, called witnesses as
court witnesses. I think there is authority for
that. I am not familiar with any authority of the Court calling a witness as a court witness in a civil case between two
individuals. Have you any Ruch authority Y
· Mr. "Willcox: I have not, because I l1ave not considered it.
But, in my experience and from my observation, I know of
numerous cases where it has been done. Now, the object of
this trial, theoretically, is to find out the truth. My friends
brought this man liere·. They maintain that be was the drivei·
of the car, and yet they do not ~all him. ,vhyY There is a
matter of inference. The Court, in the interest of justic~, can
call him, and I submit ought to call him, and. not put me in
the po.sitio'J). of having to call him and be bound by his testi~
mony, when they have broug·ht him here.
I am frank to tell th<~ Court that I have a written statement-not written out by him, but written by Mr. Marquart
who, as Your Honor knows, died a few days ago, 0.1" a few
weeks ago, suddenly; and signed by Mr. Moser. But, I have
no idea of knowing whether he is g·oing· back on that statement
or not. Also, I think it is proper in the absence
page 80 ~ of the jury to say to the Court that if he denies it,
I would he in a pof;ition where I have to allege surprise, and will probably haYe to a~k for delay in getting other
counsel to try tl1e case so I can testify as a witness.
I think we are entitled to have the Court call him as a court
witness.
The Court: Are you through?
Mr. Willcox: I am through on that point, yes, sir.
Mr. Ashburn: So far as we know or are able to find out.,
there is absolutely no provision for calling- any person as a
court witness in a civil case. :My impression is, although I
am unable to cite Your Honor the cleci~ion, that it has been
held to be improper to do so. If Mr. ·wmcox, in order to attempt to prove Ms defense that there was a lack of co-operation between Moser and the insurance company, wishes to
elicit factual information from him, then he has the obligation to call the witness. There is no provision for the Court
to call him.
The Court: I am· not familiar with that.
page 79

,..

~
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Mr. Willcox: May we have a few minutes to see if we can
find something¥
The Court : Of course, you may.
(Thereupon, a Rhort recess was taken, after
page 81} which the following occurred:)

.

Mr. Willcox: If Your Honor please, we ask leave to call
Mr. Moser as an adverse witness, or as a court witness-we
care not which-on the ground that he is in effect the plaintiff in this case. The plaintiff in this case cannot recover
unless Moser, himself, could recover, had he paid the judgment. Therefore, he is in effect a party to this action.
In addition to that, it is quite apparent that Moser a11d
his family are co-operating with the plaintiff in this matter.
We submit we have a 1;ight to call him in such a way that we
·
will not be bound by his testimonv.
Mr. Ashburn': If Your Honor please. we object to the statement that Moser and his family are co-operating. We say
that there is nothing, whatever, to indicate that they· are cooperating. ·As a matter of fact, I have never talked to Pat
Lo'Uis Moser at any time up to this moment. My associate,
Mr. Edwin Kellam, talked to him this morning at the jail, as
I understand it, only after he had been talked to by Mr. Willcox. Pat Louis Moser is in no sense the plaintiff in this case.
The plaintiff has gotten a judgment against him for $15,000,
foi· this happening, and my friend is not entitled to call him
as an adverse witne~s, and is not entitled to cross
page 82 ~ examine him until the Court rules that he has appeared aclverRe. If my friend is taken by surprise,
then under those circumstances he might ask for permission
of the Court to cross examine him, but not until that situation
arises.
The Court: I was going to 1my that I am not going to as- ·
· sume that the Moser family is co-operating with the attorneys
for the plaintiff, or with the plaintiff himself. As to that
part I agree with you: That l\fr. Willcox would not be justified in calling· him as an adverse witness on those grounds.
However, on the other ground I am inclined to agree that he
is entitled to call him, and that is on the ground that while
he is not the party plaintiff in this case, the plaintiff's rights
arise by reason of Mr. MoRer's insurance, or insurance that
you allege covered this particular accident. I will allow him
to call him as an adverse witness on those p:rounds. If you
wish to be heard further on that, of course, I will be glad to
hear from you.
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Pat Louis Moser.
Mr. Ashburn: Judge, I think it would be trespassing on
your time if you heard further. We will just take our exception to it. I would not wish to lose the privilege of cross
examining him.
·
page 83 ~ The Court : I think you will be allowed to cross
examine him. I will certainly allow you to do so-,
because it is an unusual situation. But, I am also allowing
Mr. ,vmcox to call him as an adYerse witness on that ground..
Mr. Ashburn·: One more statement, Your Honor. On the
representation that l\fr. Vlillcox has so far made to the C~mrt,
it would not appear that he was adverse, because Mr. ·wmcox
has vouched to the Court that he said to him this morning
that he had said the same thing that Mr. Willcox wanted him
to say.
.
·
The Court: I am not allowing him to be called as an advers~ witness on any sup1Josition that he is adverse to either
side. An officer of a corporation that is being sued could be
called as an adverse witness. We all assume that-a witness
is going to tell the truth, and he is not adverse in that sense ..
I am not assuming that he is adverse, or otherwise. I am
assuming, like I do with any other witness, that he is going
to tell the truth.
Get the jury in ·and get Mr. Moser, please. Yon want to
call him at this time Mr. Willcox?
Mr. Willcox: Yes, sir..
page 84

~

( The trial was then resumed in the presence of
the jury.)

PAT LOUIS MOSER,
.
called as an adverse witness, lmving been first duly sworn,
testified as follows :
·
Examined by Mr. Willcox:
Q. Your name is Pat L. Moser f
A. That is right, sir.
Q. And where do you live, Mr. Moser?
A. Right now· I am an inmate at the State Penitentiary.
Q. Where did you live last AngustY
A. 919 Marshall Avenue.
1

Mr. Ashburn: Last August, Mr. Willcox f
Mr. Willcox: August, 1949. I beg your pardon.
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Pat Louis Moser.
By Mr. Willcox:
Q. 919 Marshall A venue f
A. That is right, sir.
Q. Did you on or about August 13, 1949, have an interview
with Mr. Marquart who was representing the insurance company!
A. Yes, sir.
Q. He asked you vari~us question, did he not Y
A. Yes, sir.
Q. And you answered the questions Y
A. Some of them I did, and some of them I did not.
Q. You answered some of them t
A. Yes, sir.
page 85 ~ Q. And he wrote down the questions and answers!
A. I don't know what he was writing. He was writing
while I was answering.
Q. And after you got through writing you signed the paper,
didn't you Y
A. That is right, sir.
Q. And he interrogated you, I believe, about an accident
that happened on Olney Road which resulted in the death of
Mr. Brinn and Miss Shippf
A. That is right, sir.
Q. Didn't you tell him at that timeMr. Ashburn: I object, if Your Honor please. Mv friend
is not entitled to state his question in that form. He has to
ask him what the conversation was-what was asked and what
was answered; what was said on each side. He is trying by
indirection to prove a memorandum made by Mr. Marquart,
the representative of The Connectieut Indemnity Company,
which he is not entitled to do in that manner.
Mr. Willcox: If Your Honor please, my friend is trying
to anticipate me, but he is jm1t one step ahead. I am trying
to prove what this man said. Your Honor said that I could
call him as an adverse witness.
The Court : I will aHow the question-he just
page 86 ~ started the question.
Mr. Ashburn: He said: "Didn't vou tell him-''
Mr. Willcox: That is exactlv what I stated.
The Court: That is all I heard.
.
Mr. Ashburn: We save our exception.
The Court: Go ahead, Mr. Willcox.

54
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Pat Louis Mo,,;;er.
By Mr. Willcox:
.
Q. Didn't you tell him that after you left the tavern that
night you were stopped by a highway officer on the road Y
A. Yes, sir.
Q. And the highway officer got after you for having two
exhausts on your car?
A. That is rig·ht, sir.
Q. That after tbe State Trooper left you, you got a pint
bottle of whiskey from the back seat, and that you took a
drink, Brinn took a drink, and Miss Shipp took a drink?
A. That is right.
Q. And that Mary F. Shipp was sitting in the driver's
seat?
A .. No, sir.
Q. You did not tell him that Y
A. No, sir.
Q. Yo_u deny that?
page 87 ~ A. Y~s, sir.
Q. I will come back to that. Did you tell him
that you got in the back seat of the car?
A. I did, sir.
Q. And that you went to sleep before it started Y
A. I did not, sir.
Q. You did not tell him that you went to sleep Y
A. No, sir.
Q. But you told him you got in the back seat of the carY
A. Yes, sir.
Q. And you told him that you did not remember anything
after that until you felt the impact?
A. No, sir, I did not tell him that.
Q. You did not?
A. No, sir.
Q. Didn't you tell him that after that you said, "Spike, are
you awake Y''
A. No, sir. I told him I helped Spike Messick from the
car.
Q. But you did tell him that you got in the back seat of
the car?
A. Yes, sir.
Mr. Ashburn: "Where, Mr. ·wmcox?
Mr. "\Villcox : After the officer stopped him on
page 88 ~ the· highway, between the tavern and the scene of
the accident. ·
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Pat Louis Moser.
Mr. Ashburn: Where on the highway 1
Mr. Willcox: I -don't know. If you are interested in that
point, I will go over thoi::e details..

By Mr. Willcox:
Q. Yo·u had been at a tavei:n with your friends, had you·
noU
A. That is right, sir..
Q. Where was that. tavern 1
·
A. Approximately 150 to 200 yards off the Virginia Beach
Boulevard on the Military Highway.
Q. ""What time did you leave there t
A. Approximately 4 :30, or later, in the morning..
Q. And what route did you follow?
A. I went down the Military Highway to where you cut off
to go through Ingleside, through Ingleside to Chesterfield
Heights, and from Chesterfield Heights to Norfolk.
Q. And were you stopped by a State Trooper 7
A. Yes, sir.
Q. ·where were you stopped by the State Trooper!
A. There at tl1e overpass, at the WTAR station on the ·
·
Military Highway.
Q. And that was before the accident, wasn't iU
A. Yes,·sir.
.
Q. And it was after that you took a drink, and
page 89 } what you told Mr. Marquart about getting in the
back seat had reference to after your' interview
with the officer?
A. That is right, sir.
Q. You told him that you got in the back seat, and you never
did tell him that you got out of that back seat until after the
accident?
A. No, sir, I never did tell him.
.
Q. You told Mr. Marquart that you were not driving the car
at the time of the accident, didn't you t
A. No, sir.
Q. You deny thatY
A. I did not tell him.
Q. Do you deny that you told him that?
A. Yes, sir.
Q~ You are a ship rigger!
A. Yes, sir.
' ·- '
Q. And you are 34 years old f
A. 36 now, sir.
Q. You were 34 then T

56

Supreme Court of .Appeals- of Virginia.

Pat Louis Moser.
A.. Yes, sir.
Q. You are a brother of Cha:rlie Albert Moser Y
A. Yes, sir.
Q. And you live at 919 Marshall Avenue?
A. That is right.
page 90 ~ Q. You never had seen Mr. Marquart to know him
in your life before then, had you?
A. Yes, sir.
Q. When?
A. ·when he brought the insurance policy to my home.
Q. When he brought the insurance policy to your home t
A. Yes, sir.
Q. When did he bring the insurance policy to your home t
A. I can't recall. ,My wife went down to see him, and he
came up and interviewed me when he issued the insurance.
Q. Did ·your wife interview him to get the ·insurance, or did
she get it from Baldwin Brothers Y
A. My wife went downtown to see about the insurance.
Q. Where did she go Y
A. I could not tell you.
Q. From what agent did she get the insurance!
A. I could not tell you.
Q. You don't know!
A. No,. sir.
Q. What she said about that is ·accurate, isn't it Y
A. The man came to me and asked me who was going to
drive the car, and whose care was the car left in. .
page 91 } Q. Just answer the question. For information
to who issued the. insurance policy, you are dependent upon your wife?
A. That is right, sir.
Q. She is the one who went down to get it, isn't she f
A. She taken out the insurance policy, yes, sir.
Q. And you got the money t
·
A. Got the money?
Q. You gave her the money to get itY ·
A. Yes, sir. My brother give it to me.
Q. And yon say that somebody came to you about it r
A. That is right, sir.
Q. And yon say it was Mr. Marquart Y
A. Yes, sir.
Q. When was that? ·
A. I don't recall.
Q. ·where was itf

a:s
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A. It was at 919 Marshall A venue.
Q. You did not tell him then that you were a ship rigger,
did youY
A. -Yes, sir.
Q. Did you tell him you were 34 years old at that timeY
A. I don't remember, sir.
page 92 ~ Q. Did you tell him where you were living at
that timeY
A. Yes, sir.
Q. You did?
A. Yes, sir.
Q. ·what else did you tell himY
A. I don't remember what I told him at that time, other
than telling him that I had no driver's card at that time and
would have one in a couple of months,· and to put my name
down as the driver of the car. .
Q. Did you tell him where Messick lived?
A. No, sir.
Q. When did you tell him where Messick lived!
A. On the next occasion after the accident.
Q. The time that he wrote this paper that you signed Y
A. That is right, sir.
Q. Did you tell him, when he came to see about the insurance, that Brinn was in the car with you T
A. No, sir.
Q. Or that Miss Shipp was in the car with you Y
A. No, sir.
·
Q. So you gave him that information at the time you signed
this paper?
A. That is right, sir.
Q. And you told him where Miss Shipp lived T
page 93 ~ A. He found that out from my wife. I didn't
.
know.
·
·Q. But you told him Y
A. He found out from mv wife. She told him when I was
standing right there.
..
Q. You told him you had been to the Highway Tavern on
the Military Highway?
A. That is right, sir.
Q. You told him that before the accident you had made one
trip to town with Brinn and two girls!
· A. That is right, sir.
Q. He could not know that except through you, could he Y
A. I beg your pardon.

.

.
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Q. He could not know that except through you, could hef
A. No, sir.
Q. You told him that Messick was in the back seat asleep Y
A. Yes, sir. I told him that Messick was in the back seat
drunk.
Q. Drunk?
A. Yes, sir.
Q. You told him about the officer stopping you and telling
you to take off one of the two exhausts Y
A. That is rig-ht, sir.
page 94 t Q. YOU told him that you had gotten Bowden to
drive Mr. Brinn's car, didn't you f
A. That is rig-ht, sir.
Q. Because Mr: Brinn was too drunk to drive it Y
A. Yes, sir.
Q. You told him that you got in the back seat, but you deny
that you told him you went to sleep¥
A. I deny it, yes, sir.
Q. Did you go to sleep Y
A. No, sir.
.
Q. I believe you have already said that you did not tell him
you ever got out of the back seat before the accident?
A. No, sir, I did not.
Q. Did you tell him that you did not remember anything
after that until you felt the impact and were on the floor!
A. I did not tell him that, either, sir.
Q. Did you tell him what you said to Spike Y Messick is
known as ''Spike,'' isn't he Y
A. Yes, sir.
Q. Did you tell him what you said to Spike at the time of the
accident?
A. Yes, sir.
Q. You told him that you said, "Spike, are you awake Y"
A. I asked was he hurt.

page 95

~

The Court : I could not hear that.

.A. I asked him was he hurt. He was already talking to me.
I

By Mr. Willcox:
Q. And then you told him, '' I reached up and opened the
left door and Spike and I got out of the car and sat against
the brick porch foundation of a house-~'
A. I never did tell him how I got out of the car.
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Q. Did you tell him that you opened the door?
A. No, sir.
Q. Did you tell him that you did get out Y
A. No, sir.
Q. Did you tell him that Spike got out!
A. No, sir.
Q. Did you tell him that you were not driving the car at the
time of the accident!
A. No, sir.
Q. Mr. Moser, you are under oath, aren't you Y
A. Yes, sir.
Q. Do you know what that means!
A. I certainly do, sir.
Q. And you deny that you told Mr. Marquart at that time
that you were not driving the car at the ti.me of the accident?
.
A. I do, sir. I never told nobody I was driving
page 96 } the car until I was tried in court.
·
Q. You never told anybody that you were driving
the car until you were tried in court?
A. That is right.
Q. And before that you told everybody that you were not
driving, didn't you?
A. I never told nobody I was driving, or wasn't driving.
until I was tried in court.
Q. Who did you tell ]\fr. Marquart was driving!
A. I did not tell Mr. Marquart.
Q. WhaU
A. I did not tell him.
Q. You didn't tell him that you were driving?
A. No, sir.
Q. Did he ask you who was driving Y
A. As well as my memory goes, he did not. All he asked
me, he told me he had a routine form that he wanted to fill out.
He asked me some questions and asked me would I take him
and show him where the accident happened, which I did. I did
not think he wrote that much. Of course, I don't remember
exactly what was said or carried on in the conversation.
Q. Did you tell him that you would give him the names of
some Ford Plant workers who were passing the
page 97 } s.cene Y
·
·A. I think I did, sir. I recall something about
that, yes, sir.
Q. Do you still deny that you told him that Mary F. Shipp
..
was sitting in the front seat after you took a drink!
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A. I never mentioned where nobody was sitting.
Q. You never said thaU

.A. Other than me getting in the back.
Q. Can you imagine where he could have gotten that Y
.A. I cannot, sir.
Q. Mr. Marquart wrote that paper as he ,vas questioning
you, didn't he Y •
.A. Yes, sir.
. Q. And you signed it f
A. Yes, sir.
Q. I showed it to you this morning, didn't If
A. Yes, sir.
·.
Q. And you talked to me about the accident thismorningf
A. That i~ right, sir.
Q. Didn't~~u tell me this morning over in the City Jail that
you did tell ,)fr. Marquart that you were not driving the
automobile f
Mr. Ashburn: If Your Honor please, I object to
that question. That is not a proper question. That
is an attempt by counsel to raise a question of
veracity between the witness and himself.
·
· The Court: Isn't that very much like the Pulley casef I am
not sure that that is the name of the case, but it was the case
that Mr. Pulley was involved in, which went to the Court of
.Appeals.
Mr. Willcox: I am not familiar with the Pulley case, Your
Honor, but as I understand the rule of law, if you want to
prove that a man made a statement which he denies, you have
to give him notice of the time and place he is supposed to have
made it.
The Court: If yon intend to do that, and produce witnesses
who say that he did make the statementMr. Willcox: I don't know about producing witnesses yet,
but I want to r~serve the right to do it.
The Court: We are going· to take another short recess. I
would like for CO!Jnsel to come. in my .office. Let me show you
that case, Mr. Wilcox, and then we will see about it.
Mr. Willcox: If that is the case which says you cannot try
a case and testify to, I am familiar with that rnle of law. I
have nQt testified, and I realize that if I do testify I will have
to withdraw as counsel.
The Court: I am inclined to think it is right close
page 99 } to this case. I will refresh my own recollection of
the case.
page 98

~
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(Thereupon, a short recess was taken, after which the trial
was resumed in the presence of the jury.)
The Court: Ladies and gentlemen, you will recall, before I
asked you to step out, that Mr. Willcox asked the witness:
"Didn't you tell me" something? Objection was made to it.
I will ask you to disregard that question of Mr. Willcox. It
was not answered.
Bv Mr. Willcox:
..Q. Mr. Moser, I am still continuing with the questions about
what you said to Mr. Marquart. You told him that you got
out of the car and sat against the brick porch foundation of a
house built to the sidewalk at 1907 East Olney Road Y
A. Yes, sir.
Q. And "The car had been driven west on Olney Road as
there is a rather sharp curve there to the right for west-bound
traffic on Olney Road'' 1
A. That is right, sir.
Q. And "There are some large trees near the curb there on
the south sidewalk-''
A. That is right, sir.
Q. And the officer told you that the left rear of
page 100 } your car ·had hit one of these trees Y
A. That is right, sir.
Q. And the right side of the car hit another treeY
A. That is right, sir.
Q. A short distance west of the first tree Y
A. That is right, sir.
Q. And Brinn and Mary F. Shipp were taken to the Norfolk
General Hospi ta.I 1
A. Yes, sir.
Q. And that both died a few hours later?
A. I did not know the girl died until that afternoon. I knew
he died that morning.
Q. You told him both had died Y
A. Yes, sir, I told him both had died.
Q. You also told him that a colo.red boy, who was across the
street from the scene of the accident, told Messick that he was
dressing when the accident happened, didn't you Y
A. That is right, sir.
Q. And he saw the accident just after the crash Y
A. Yes, sir.
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Q. And that Officer Brinn and Mary Shipp were lying in
front of the car?
A. You mean in the front seat, don't you, sir Y
Q. I suppose so-in the front of the car Y
page 101 ~ A. Yes, sir.
Q. And you said you would get the names of
some Ford Plant workers who were passing by the scenet·
A. That is right, sir.
Q. So in substance you told him all of these questions I have
asked you except these-

Mr. Ashburn: I object to that, if Your Honor please. My
friend can ask him whether he did ·or did not tell him, but he
cannot recapitulate it.
·
·
The Court: I sustain the objection.
By Mr. Willcox:
Q. You deny that you told him Mary Shipp was sitting in the
driver's seat after the officer left Y
A. That is right, sir.
Q. You deny telling him that you went to sleep?
A. That is right, sir.
Q. You deny telling him that you did not remember anything after that until you felt an impact,and were on the floor
in the back seat of the car Y
'
A. That is right, sir.
Q. You deny that you said, "Spike, are you awake?"
A. I never asked him was he awake. When he was talking
to me I asked him was he hurt.
Q. And what did he sayY
A. He said his back was hurt.
page 102 ~ Q. You deny that you told him you reached up
and opened the left door, and Spike and you got
out of the car?
A. Yes, sir.
Q. Did you open the left door Y
A. No, sir.
· Q. Who opened it Y .
A. That door was open, I am almost sure ; I would not say
for sure.
Q. But you never did tell him you were driving the carY
A. No, sir.
Q. Did you ever tell him the name of any witness to the
accident?
A. I don't know whether I did or not.
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Q. You have no recollection of it!

A. I can't remember whether I did or not.
Q. Did .you ever make any written rep<i>rt to the insurance

ccompany oon~erning the accident 7
_ _
.A. None other than that right there, which he told me was
:a form of the insurance company. He told ine to sign it,, which
will show that I ~ported it
Q. So you signed this as the report of the accident 7
A. That is right, sir. · ·
Mr. Willcox 1 Now, if Your Honor please, I offer
page 103 } this in evidence.
_
Mr. Ashburn: I obj~ct to it, if Your Honor pl~ase.
The ground for the objection is that the witness has stated the
8ccuracies and inaccuracies; and Mr. Willcox is trying to
introduce it as substantive evidence, which he is not entitled
to do.
The Court: Re just said he signed that as a report of the
accident.
Mr. Wilcox: To the insurance company.
Mr. Ashburn: He has never said it was read to him, or that
]1e read it, or that he confirmed its contents.
The Court: I am going to allow it. I d<>n't know what
this is.
Mr. Wilcox: That is a photostatic copy of it.
The Court: I am allowing it.
Mr. Ashburn: Exception.
( ~h~ statement was received c:nd marked '' Defe~dant 's
Exhibit 3. ")

Mr. Willcox·: I would like to read this.
(Read by Mr. Willcox.)
By Mr. Willcox:
Q. You have already f!!aid that you did not give any other
written statem_ent to the .htsutttnce company. After the
accident you d~d not see Mr. Marquart except on
page 104 } this occasion, did you 7
A. That was- all, sir, I am almost sure I didn ,t.
I would not be positive about that, because I went to his of:fi~e
one time, and he _wasn't there, and then he went to my brother's
house. .I don't know if. I saw him aftel' that ot not
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Q. This paper was written and this interview took place
the second day after the accident, didn't it 1
A. Yes, sir. The accident happened on a Timrsday-on the
11th. My wife called him up on the 12th. The girl did not
send nobody out there. On the 13th I told he-r to call him and
tetl I1im that the accident involved two deaths, and they sent.
Mr. Marquart right out. He asked me would I stay there and
wait until he got there.
Q. The accident happened on August ll, 1949 f.
A. I am almost sure of that, sir.
Q. And this statement was taken on August 13, HJ49'°l
A. I am almost sure of that.
Q. I can your attention to that because it is dated erron~ously '' August 13, 1945. ''
A. I did nqt remember exactly until you told me this morning. I did not rememoeF what the date was.
Q. You were tried in Police Court on August 19, were yoUI
notf
A. I don't remember what date it was. I was tried there,,
yes, sir.
page 105 ~ By the Court :.
Q. The accident happened on the- I1 tht
A. Yes, sir.
Q. That was a Thnrs·day 6l
A. Yes, sir, I think s·o.

By Mr. Willcox:
·Q. You were tried in Corporation Court on September· 29\ .

I949f
A. Yes, sir..
Q. And when you were tried in CorporatiO'Il CO'Urt, that wa:s
the first time you ever admitted to anybody that you were
driving the automobile f
A. That is right, sir.
Q. And the insurance company notified you that it would
not defend the damage snit,. cTidn "'f it r
A. They did that after I had been sent to a camp. I can ''t
tell you when it was that they notified me.
Q. They sent you several letters°!
.A. Yes, sir-. They sent me several letters, which I got from
the insurance company.
Q. And they sent you one the day after- your tria:I in the
Corporation Co.u:rt,. didn rt they 1
1
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A. I got one when I was in the City Jail. I don't Im.ow
when that was.
page 106 ~ Q. That was right, after-·
A. Right after the trial.
Q. And then you got one at the road camp Y
A. Road Camp No. 6.
Q. That is in Richmond County?
A. It is out at Fremont, Virginia.
Q. Not near Warsaw?
.
A. That is where I am now. I was at another camp, Camp 6.
Q. It was while you were in custody t
A. Yes, sir.
Q. Mr. Moser, you bought this car when?
A. I don't remember the exact date. I bought it back in the
first part of '48 or the last part of '47. I don't remember
exactly.
Q. When was your driver's license revoked?
A. I am not positive of that, either, sir.
Q. It was revoked twice, wasn't it Y
A. No, sir; once.
Q. Wasn't it revoked once for a year, and then a second
time for three years 1
A. No, sir.
Q. It was revoked once?
A. Yes, sir.
Q. Where was it revoked Y
A. Driving under the influence.
page 107 ~ Q. Whereabouts did that occur?
A. Suffolk, Virginia.
Q. And after that you transferred the title to your brother's
nameY
A. No, sir.
Q. When did you transfer it to your brother's nameY
A. Approximately 2 to 3 weeks later.
Q. Two or three weeks later?
A. I sold the car to him.
Q. About when was the time that your license was revokedT
Do you remember?
A. I can't remember, sir. I know I didn't have much
longer to go when I took out the insurance· before I got my
driver's card back.
Q. And you sold it to your brother then T
A. Yes, sir.
Q. And was the title transferred to his namef
A. Yes, sir.
1
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Q. How did you happen to take out insurance on it after
that?
A. He asked me t.o.
Q. He asked you to?
A. He was living over top of me. He asked
page 108 ~ my ''life and my sister to get insurance on the car
for him.
Q. Actually you had the car in your custody all the time
from then on, didn't you?
A. No·, sir.
Q. How much of the time did you have it¥
·A. Whenever he was at home I did not have it. Whenever
he was away, the car was in my custody.
Q. You used it when be wns home, didn't you?
A. If I needed it or wanted it.
Q. You used it whenever you wanted it., didn't you f
A. If he was home he would let me use it if I needed it.
Q. Was he home on the day of the accident? ·
A. No, sir.
Q. How long had he been away V
A. I could not tell you that, sir.
Q. Approximatelyf
A. I could not say approximately because sometimes he is
gone for 8 months, and sometimes he is gone for 3 months.
Q.- Can you tell us whether l1e had gone for three months
that time?
·
A. No, sir, I could not tell you how long.
Q. You haven't any idea nt all?
A. Not offhand, no, sir.
page 109 ~ Q. When was the last time you mentioned it to
him, or lie mention(ld it to you?
A. I could not snv for sure, sir.
Q. Where were you the la~t time you discussed the car f
A. At my home.
·
Q. Where?
A. At my home.
Q. At your home?
A. Yes, sir.
Q. You don't know when it was?
A. No, sir.
Q. Do you know whnt year it was T
A. It was in '48, I think.
Q. In '48?
A. Yes, sir.
Q. So you and he had not discussed the car since '48?
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.A. Not to amount to anything, no, sir.
Q. So any permission he gave you to drive the car must
have been given you in '4S Y
Mr. Ashburn: Didn't that statement that you read, Mr.
\Villcox, say that his brother bad been away about a month T
Mr. ,vmcox: I am looking to see what it says
page 110 ~ right now.
Mr . .Ashburn: Right at the top of the statement.
Mr. Willcox: I am not referring to the statement. I am
trying to get something that is not in the statement, by his
recollection.
Mr. Ashburn: I asked you a qu<:'stion, though: if the statement savs that.
Mr. Willcox: If you will wait until I get through examining the witness, I will be glad to answer. any question you
ask me.

A. "When he wasn't at home I used the car. When he was
at home, he used it. If he wasn't using it,, I would use it.
By Mr. Willcox:
Q. Do I understand that you used it at any time he wasn't
at home that you wanted toY
A. That is right.
Q. He was not home at this time?
A. No, sir.
Q. He did not say to you expressly, "You can use the
car"Y
A. Oh, yes. I had the title and license to it.
Q. You had the title and license to itY
A. Yes, sir.
Q. You mean that you kept that?
page 111} A. No, sir.
Q. When did you keep it?
A. Whenever ]1e waRn 't here. He would give me the registration card, in other words.
Q. vVhere is it now? Do you know?
A. I could not tell you, sir.
. Q. Do you know when he gave it to you?
A. No, sir. I never paid that much attention to it.
Q. I understood you to say just now that the last time you
and he discussed the car was in 1948? ·
A. I said I thought it was, sir. I am not sure when it was.
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We never had no arguments over it, or anything. I never
paid no particular attention to it.
Q. But you think it was in 1948 !
A. I would not say for sure.
Q. I understand.
A. I am guessing.
Q. Your best recollection is that it was in 19481
.A. Yes, sir.
Q. And you may be mistaken Y
A. I may be mistaken.
Q. So in 1948 he did not give you the 1949 license 1 He
could not do that, could he f
.A. ::N"o, sir.
.
Q. Did you have the 1.949 license in your possession¥
, . A. I had the registration card, sir. I have
page 112 } neYer had the license. After I sold the car to him,
. ,he bought a license for it. All I ever had was the
registrati9n card, when I used the car, which you are required
to have.
Q. · Did you get that registration card from him every time
you used iU
.
A. Whenever he went out, he left it there., yes, sir.
Q. He left it there?
A. Yes, sir.
Q. But the lm:it time you mentioned it was in 1948~ acco'rding to your best recollection¥
A. Yes, sir.
Q. Mr. Whitfield Bowden was out at that club with you,
was he not, or out there at the same time you were?
A. Yes, sir, he was out there at the same time I was.
Q. And he, I believe, got your car from where it was parked.
and brought it up to the starting· place for you Y
A. Yes, sir. I believe he moved it up, if I am not mistaken.
Q. And you asked him to drive Mr. Brinn's antomobile
because Mr. Brinn was too drunk to drive it T.
A. That is right, sir.
Q.. And he followed you inf
A. No, sir. He started following me in, and
page 113 ~ then he got turned around. I don't know how it
~&

.

Q. He started f oUowing you, and when the police officer
stopped you, he went on by?
·
A. That is right, sir.
, Q. And then he turned around and came back f
A. That is right, sir.
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Q. And then after that he turned around and followed you
again f
~
A . .After he passed me, the next time I seen him was at
the scene of the accident.
Q. He came upon the scene of the accident immediately
after it happened.., didn't he, or within a few minutes¥
A .. Yes, sir.
Q. And you never g·ave his name to the insurance company,
did you Y
A. Whit Bowden 's Y
Q. Yes. .
A. No, sir, I didn't give his name. Most of the talk I gave
to the inan was answers to the questions he asked me: who
was in the car Y Where were we coming from Y and such
questions as that.
Q. As a matter of fact, you did tell him that Whit Bowden
was driving!
A. I don't remember.
Q. You don't remember whether you told him
page 114 ~ or not? But you do remember that you did not
give him the name of any other witness 1
A. I don't know whether I did give him the name of any
witnesses or not. I am almost sure I told him that I could
get the names of some Ford Plant workers, or I knew that
man's name and would get it for him. I did not give him
Spike Messick's address, and I did not give him either· one
of the addresses which I did not know.
Q. You did not know Spike's address 7
A. No, sir.
Q. You did not know whether that address was right or
not?
A. No, sir.
Q. But Spike was drunk?
. A. Yes, sir.
Q. And he did not know anything about it?
A. That is right, E-;il'.
Q. Do you know a man named Buddy Newman?
A. Yes, sir.
Q. Was he at your horn~e between the time of the accident
and tbe time of the trial of your case in Police Court Y
A. Yes, sir.
Q. Was Whit Bowden there?
A. Yes, sir.
page 115 ~ Q. You and he discussed the accident?.
A. To a certain extent, yes, sir.
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Q. Did you discuss it with Whit Bowden on the scene of .
the accident when he came up there, when you were sitting on
the side of the street Y
A. If I am not mistaken, the only thing· Whit Bowden Sl}id
to me, when he came up there, was, '' Go ahead and sit still.
I will get him out of the car."
Q. But you did have some conversation with him Y
A. I am almost sure they were the words used, yes, sir.
Q. In your trial in the Corporation Court you were asked
why you had not admitted driving the car before, were you
noU
A. I don't remember whether I was or not, sir. In fact, I
don't think I was.
Q. Let's see.

,

Mr. Ashburn: If Your Honor please, if my friend is attempting to contradict the witnesR by something· said in this
criminal trial, I submit he is not entitled to do that.
The Court: I do not know wp.at the purpose of the question is.
Mr. Ashburn: He is trying to get in, as substantive testimony, something contained in another record on
page 116 ~ another occa~don.
·
The r,onrt: Any previous statement that is
conflicting with what he ]ias Rtatecl here would be admissible,
I think. He stated here that he 11ad not told anybody. The
question that be asked there would substantiate his. testimony.
Mr. Ashburn: Our position about it isThe Court: I agree with you that tl1is question is not admissible.
·By Mr. Willcox:
Q. You did testify in the Corporation Court when you were
tried, did you not?
A. Yes, sir.
Mr. Ashburn: I expect we had better put our position of
the matter on the record. Do you want us to do it in the presence of the jury Y .
The Court: So far yon haYe not objected to anv question.
What auestion are vou obiecting to 7
"'
Mr. Ashburn: I° nm objecting- to any question relating to
what he testified to in Cornoration Oourt. The baAis of the
objection is that it has nothing, wl1atever to do with his co-
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operation, or non-co-operation, with the insurance company.
-The inference I draw from the testimony here is, by Mr. Willt0ox 's own questions, that the insurance company walked off
and left him after taking that statement on Aupage 117} gust 13, 1949. Mr. Willcox aRked him if Mr. Marquart ever came to see him again, and he said that
he could not recall that he ever did; that he had any further
· conversation with him. They walked away from him, is the
way I view it.
The Court: I will have to pass on it when the question is
asked, of course.

Bv Mr. Willcox:

"Q. ,vere you not on that occasionThe Court: Don't answer this question until I pass on it.
A. All right., sir.

Bv Mr. Willcox:
.,Q. Before the trial you talked to Officer Towe also, clidn 't
you.7
·
A. Yes, sir.
Q. And in the trial on the chargeA ae:ainst you, when you
took the witness sfand, you teAtified that you were driving
the car at the time of the accident?
·
A. Yes, sir.
Q. And that was tlle first time you had ever said vou were
drivin!? the car'
.
'
.,
A. Yes, sir.
·
Q. In your trial were you not asked this question:page 118}

Mr . .ARhburn: I do object to Mr. Willcox reading the question. I object to his bringing in any
part of that record. because it has nothing whatever to do
with the res:oonsibility of this insurance company on thiS'
policy. The insurance company was not a party to that pro<'eedingo. They had nothing to do with the question and they
hE1d nothin~ to do with the ani:iwer.
Mr. Willcox: Mv frien<l has certainly changed his attitude
about records of other trials. He wants to get in one, and
not this one.
The Court: It is impoARibl~ for me to pass on that without reading the reco.rd. (Read) I sustain the objection.
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By Mr. Willcox:
Q. Didn't you tell Mr. Towe that you were not driving the
car at the time of the accident t
Mr.. Ashburn: Your Honor, we object ·to that. That has
nothing to do with The Connecticut Indemnity Company in
any respect, whatsoever.
·
The Court: I sustain the objection.
Mr. Willcox: We except, if Your Honor please. I will
state afterwards, with the Court's permission, what I expect
to prove.
The CouFt: . All right.
~

By Mr. Willcox:
Q. Didn't you in the Corporation Court say in
substance that you had never before admited
driving the automobile because you had not had a chance to
talk to your lawyer; that you did not know what you ought
to say, and would not admit tlmt you were driving until ::M:r.
Campbell told you to tell the truth T

pag·e 119

Mr. Ashburn: I object to that, Your Honor.
The Court: I sustain the objection.
Mr. Willcox: V\7c except.

,-·

By Mr. v\Tillcox:
Q. Now you say that you neYer heard from Mr. Marquart,
representing the insurance company, after that interview, or
you never saw him any more?
A. I didn't quite get what you mean, sir.
Q. I believe you said you never saw Mr. Marquart after
the day that statement was taken?
A. tam almost sure of that; yes., sir.
Q. But you did hear from him?
A. I had letters, which I wa~ informed to carrv to the
lawyers in the Citizens Bank Building, which I eithe~ carried
them or they got there.
Q. You got one letter from him in the City Jail, didn '"t
youY
A. Yes, sir.
page 120 ~

J\fr. Ashburn: I object to what letters he got
from the insurance company. They are purely
self~serving declarations.
The Court: Wby, Mr. Willcox?
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Mr. Willcox: In the first place, to show that we reserved
our rights; and in the second place, to refute Mr. Ashburn's
imputation that they walked off and left him after that time.
The Court: There is no evidence that thev walked off and
left him.
Mr. Willcox: Mr. Ashburn Raid so.
The Court: Disreg·ard that, Ladies and Gentlemen. If I
had been asked to rule on it at the time, I would have ruled
the way I am ruling now. Unless the insurance company's
letters asked him for information which he did not give, I am
going to hold that they are not admissible. I have not seen
the letters. If they were asking for information, and he did
not furnish that information, I would say that they were ad-.
missible.
Mr. Ashburn: I would agree that they were admissible
de1· that condition, Your Honor.
Mr. Willcox: I will just ask Your Honor to mark it for
identification. I will show vou the letter that I want to in: troduce, dated s·eptember 30, 1949-the clay after
page 121 r the trial in Corporation Court.
w

(Received ~nd marked '' Def en<lant 's Exhibit 4.' ')
Mr. Willcox: Now, I offer in eviclence-(banding to Mr.
Ashburn).
Mr. Ashburn: Your Honor, I have one here that I am not
going to object to.
Mr. Willcox: Maybe I won't offer that then. It surprises
me. I am going to offer it. Your g·enerosity surprised me so
that I thought I had made a mistake.
The Court: Mr. Ashburn, I understand you are not object-·
ingY
Mr. Ashburn: No, sir.
(Received and marked "Defendant's Exhibit 5. ")
Mr. Ashburn: Your Honor, I am going to withdraw my
objection to the first one.
The Court: Defendant's Exhibit 4 and Defendant's Exhibit 5 will be admitted into evidence.
Mr. Ashburn: Will you read those in their order~ please,
sir?
Mr. Willcox: In a moment. (Read by :Mr. Willcox.)
Bv Mr. Willcox:
·Q. You made no reply to that letter, did you¥
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.A. I read it and sent the letter to the insurance company
lawyers.
page 122 ~ Q. The letter is from the insurance company
lawyers?
4-. I was h1formed to send all letters that I got to them.
Q. You sent that back to the lawyers that sent it?
A. That is rigllt.
Q. But you made no other reply to it?
A. I sent back all the letters.
Mr. Ashburn: No reply was called for, .was tllere, Mr.
Willcox? Does the letter ask for a reply?
Mr. Willcox: I jm;;t read the letter. This one is dated
November 25, 1949. (Read by Mr. Willcox.)
By Mr. ·wmcox:
Q. ,\7hat did you do with that?
A. I got that one and sent that bnek to them, too.
Q. But you made no reply and no protest?
A. I was in the penitentiary, sir. I had no reply and no
protest ·to make.
Mr. Willcox : That is aII.
page 123 ~

CROSS EXAMINATION.

Bv Mr. Ashburn:
·Q. Mr. :Moser, I would like to strahd1ten out one or two
things 80 there cannot he an~" uncertainty about them. You
were driving t11e automobile in wllich l\fiss Mary Francis
Shipp was an occupant when an accident. occurred and she
was killed, were you not!
A. Yes, sir.
Q. Great ado was made by the insurance company here
this morning- about whether or not tl1at was the automobile
covered by this insurance poliry. Was tl1at the automobile
covered by this insurance poli~y?
A. Yes, sir.
.
Q. Did tl1e insurance company know tlmt that was the automobile that was covered h}T this insurance policy?
l\fr. Willcox: I ohject. Your Honor.
The Court: I sustain the objection~
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By Mr. Ashburn:
Q. Mr. Moser, do they not in their letters say that that
was the automobile covered by the insurance policy T
Mr. Willcox: The letters speak for themselves.
The Court: I sustain the objection.
\

By Mr. Ashburn:
Q. Now, Mr. Moser, you were taken into custody right after
this accident happened were you noU
page 124 ~ A. R.ight from the hospital.
Q. Right from the hospital, where you were
taken for your injuries?
A. Yes, sir.
Q. And I understand that a man named Marquart, who was
a representative of The Connecticut Indemnity Company,
~ame to see you on the 13th of August 7
A. That is right, sir.
Q. You were then at home!
A. Yes, sir.
Q. You had gotten out on bond Y
A. Yes, sir.
Q. Did you deny to Mr. Mai:quart that you were the driver
of the automobile?
A. No, sir.
Q. Did you tell him who were tl1e occupants of the automobile at the time the accident happened?
A. Yes, sir.
Q. Did you tell him that those occupants were Luther Messick, called "Skip," and Mary Francis Shipp, and Police Officer Brinn Y
A. Yes, sir.
:Mr. Willcox:

Called ·'Skip" Y

A. Called ''Spike.''
page 125 ~ By Mr. Ashburn:
Q. StatEl whether or not he knew that Mary
Francis Shipp and Police Officer Brinn had been killed 7
A. Yes, sir.
Q. State whether or not he knew that Messick had not been
killed?
A. Yes, sir.

I
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Mr. Willcox: If Your Honor please, I do not object as to
the officer, because it is obvious that we did know that he
was killed, but how can this man say what the insurance company knew at the time he interviewed him.
The Court: Unless they t?ld him.

A. My wife called, and they told her.
Mr. Willcox: That is inadmissible.
The Court: Disregard that, Ladies and Gentlemen.
By the Court:
Q. Unless. you heard your wife tell them, it would not be
admissible.
By Mr. Ashburn:
Q. Did you tell him about Messick?
A. Yes, sir.
Q. Did Mr. l\farquart's conversation with you indicate
whether he thought l\fessick had been killed or not 1

i

j

'

;

Mr. ·wmcox: I object, if Your Honor· please.
The Court: I sustain the objection. He can
say what his convei·sntion was with Mr. Marquart.
As to what it indicated, that would be for the jury to determine.
page 126 ~

. By Mr. Ashburn:
Q. What did :Mr. Marquart say about Messick?
A. He asked me how bad was he hurt, sir.
Q. Did you tell him Y
A. Yes, sir.
.
Q. What did you tell him a~ to how badly be was hurt?
A. I told him that they told him in the hospital be had a
busted back and two busted ribs; that they did not know wlmt
was the matter with his back, and he had to g·o back for
X-rays.
Q. Was tile effect of that conversation to show that he
was not dead?

J\fr. "\V"illcox: I object.
The Court: I sustain the objection.
J\fr. Willcox: He is not dead yet., is I1e °l
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By Mr. Ashburn:
Q. Did Mr. Marquart know that Messick was at the hospital Y
·
A. I don't know that, sir.
Q. Did you know .l\Iessick's residence addressY
page 127 ~ A. No, sir.
Q. Did you know Mary Francis Shipp 1s residence address 1
A. No, sir.
·
. Q. This paper writing that Mr. ,vnfoox has introduced
shows Messick 's address as 2024 Somme A venue, Norfolk.
Did Marquart g·et that from you 1
A. No, sir.
Q. It shows Russell H. Brinn's address as 1808 Claiborne
Avenue, Norfolk. Did he get that from you f
A. No, sir.
Q. It shows Mary Francis Shipp 's address as 1802 Claiborne Avenue, Norfolk. Did he get that from you?
A. No, sir.
Q. Do you say that you did not know, the day that you
talked to him, the residence addresses for these three people?
A. I did not, sir.
Q. Is any of this statement in your handwriting?
A. Nothing but my signature.
Q. As I understand it, while he was asking· you questions
and you were answering them, he was writing something?
A. That is right, sir.
Q. '''hen he finished writing them, before be
page 128 ~ asked you to sign, did he read the statement to
you?
A. No, sir.
Q. Did you read the statement before you signed it?
A. No, sir.
Q. Did you know what be had written down in this statemenU
A. No, sir.
Q. Did you expect him to write down only what you told
him?
.
A. I was under the impression that he was going to writ.<i
down, as a matter of form, that I was just reporting this
accident, which he told me.
Q. No civil action to recover any damages from you bad
been brought at that time 1
A. No, sir.
Q. When Mr. Marquart left you that day did lie ever seek

-,
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you out again and ask you for any information concerning
the happening of the accident after that time¥
A. No., sir. The only thing he told me was the fact that
if I got any suit, or any papers, or anything, to get it down
to the lawyers.
Q. Did he tell you who the lawyers were?
A. I think he said Rixey & Rixey.
Q. R.ixey & Rixey f
A. I think so.
page 129 ~
Q. Did he at that time Ray anything to you to
the effect that the insurance company would not
defend any suit brought against you f
A. No, sir.
Q. You were tried on a charge of manslaughter growing
out of the happening of this accident, were you not 1
A. Yes, sir.
Q. And you testified in that case1
A. Yes, sir.
Q. And stated that you were driving· the carf
A. Yes, sir.
Q. Had any action----:-civil action- to recover damages been
brought against J'OU when you were tried in that case and
when vou testified?
A. No, sir.
Q.
ere you tried in the month of September, 1949 7
A. Yes, sir.
Q. " 7here were you wl1en the pnpcrs were served on you
in the first r.ivil action which was brought against you after
your criminal trial?
A. I will tell youJ sir, it would he rip:ht hard to answer.
I will just tell you tllat I got onl' fotter in the Norfolk Citv
Jail, and I got one at Camp 6, and I got one at Camp 17, if
I ~m not badly mistaken. That iR the best of my knowledg·e
as to where I got tl1em.
page 130 ~
Q. l\foybe tl1is help you fl little. The jacket
shO'WR that tlrn first nr.tion brought against you
was on t],e 31st of Octoher, J949. ,v11ere were you on 31st of
October, 19491
A. <;ity ,Jnil.
Q. What did you clo with the paperR which were served
upon von in that 3c.fion after you received them 7
A. I gdt. the jailer to Pall my wife, :rnd aRked llim to please
give her the paperR ancl lmve tll(lm nofarized; to fake them to
be notarized and t]1en Rent to Rixey & Rixey's office.

,v
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Q. Were you sending them to Rixey & Rixey because they
were attorneys for the insurance company?
A. I was just instructed to turn everything over to them.
Q. Did those instructions come from Mr. Marquart Y
A. Yes, sir.
Q. Did you follow those instructions t
A. To the best of my ability.
Q. After transmitting those papers to Rixey & Rixey, did
anybody come down to the City Jail to see you about the
matter?
A. No, sir.
Q. "\Vere you ever asked to sign any more papers of any
kind in connection with it1
page 131 ~ A. No, sir.
Q. Now, there was a second suit brought on
April 17., 1950, according to the jacket. That was the following· year. Where were you on .April 17, 19507
A. Camp 17, I think, sir.
Q. That is a branch of the State Penal System, under the
penitentiary!
A. That is a chain gang, yes, sir.
Q. When you reeeivecl those papers on or shortly after
April 17, 1950, what did you do with those!
A. I sent them to the same place.
Q. To Rixey & Rixey !
A. Yes, sir.
Q. As attorneys for The Connecticut Indemnity Company!
A. Yes, sir.
Q. Did anybody from The Connectieut Indemnity Company ever come to see ~·ou in connection with the pendency
of that suiU
A. No, sir.
Q. Diel The Connecticut Indemnity Company ever ask you
to sign any sort of pleadings in the suit 7
A. No, sir.
Q. Did they ever ask you to do anything that you denied
or failed or refused to do in connection with this
page 132 } matter?
A. No, sir.
Q. Did they make any further request from you at all concerning- the matterY
A. The only thing-, I got a letter from tl1e insurance com-.
pany, or Rixey & Rixey-1 don't recall which-saying they
were not going to represent me on the suits.
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Q. They simply wrote you· back and said they would not
def end them for you?
A. That is right. I think I was at Camp 17 then. I gaveit to my sister. It was February 12, if I am not badly mistaken. I gave it to her on the 12th to bring back to Norfolk
with her.
Q. The 12th of February, 1950¥
A. Yes, sir.
Q. And you were then in the penitentiary?
A. Yes, sir.
Q. These r.espective letters of September 30 and November 25, 1949, speak for themselves and they say that they will
handle the matter under a full reservation of rights, in substance?
A. That is right ..
Q. Mr. Moser., did yon eyer withhold from l\Ir. Marquart
any knowledge that you had about the accident concerning
which he a~ked you? Did you conceal anything
page 133 ~ from liim that he asked you about?
A. N otbing other than the driving. ·
Q. And you did not tell him that you were the driver, and
you did not tell him that you were not the driver!
A. I just ignored the question.
Q. You Imel made a public Rtatement in court that you were
the driver before any ci-vil action to recover damage was ever
brought against you, had you not¥
A. Yes, sir.
Q. Have you ever seen Spike Messick since the accident
happened?
A. Yes, sir.
Q. That was. before yon went to the penitentiary?
A. Yes, sir; wl1ile I was waiting- for my trial.
Q. Nobody ever suggested tliat be was the driver, did they!
~N~d~

.

Mr. Willcox: If Your Honor please, I migl1t as well stop
this somewhere. I object to it as being totally irrelevant. We
are just wasting time.
The Court: Disregard the answer as to the last question.

By Mr. Ashburn:
.
Q. Mr. Moser, on direct examination you said something;
about having gone to Rixey & Rixey 's office in the
page 134 ~ Citizens Bank Building shortlv nfter the accident
happened, but not :finding tbe person there to
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whom you were supposed to talk. Do you recall that happening!
A. Yes, sir.
Q. Who went with you¥
A. My brother.
Q. Was that Charles .Albert Moser?
. A. Yes, sir. I was asked by Mr. Marquart to bring him
there as soon as he came in town.
Q. And did you take him there pursuant to that request 1
A. Yes, sir.
.
Q. vVas Mr. Marquart in?
A. No, sir.
Q. Did you leave any meRsage for him Y
A. I left a message £or him that he could find him at his
home.
Q. Pursuant to that message did he ever contact you at.
home·?
·
A. As near as I can remember, when he did go to see my
brother, my brother lmd shipped back out. He talked to my
brother's wife.

Mr. Ashburn: That. is all, Your Hdnor.
page 135

~

RE-DIRECT EXA:MINATlON.

By Mr. Willcox:
Q. Mr. Marquart did ask you who was driving the car,
didn't heY
A. I don't recall wl1ether he did or not, sir. I would not
say.
Q. Mr. Ashburn asked you if you witl1held anything from
~im that he asked you. You said not except a.bout driving
the car.
A. If I withheld anything, tlmt was it. _
Q. So he must l1ave m.;ked ·you tbaU
A. I don't remember whether he did or not. If he did ask
me, I withheld it from him, yes, sir.
Q. You have aJready said that Spike Messick was drunk
on the back seat Y
A. Yes, sir.
Q. So of the people in the car!' you were tl1e only one at
that time wl10 knew who was driving, weren't you Y
A. Yes, sir.
Q. And there waR n'o otl1er source from wl1ich he could have
gotten the information?
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A. No, I don't guess there was.
By the Court:
Q. What was your answer?
A. I don't guess there was, Your Honor. I
page 136 ~ don't know whether he could have gotten it somewhere else or not, sir.
By Mr. Ashburn:
Q. Mr. Moser, as to these two pages of handwriting here,
introduced by Mr. ·wmcox, the last sentence contains this language: "I am charged with homicide, reckless driving, and
driving without a permit.''
A. That is right, sir.
Q. You certainly must have told Mr. Marquart that, dilln 't
you?
A. I told him that, yes, sir.

By Mr. ·wmcox:
Q. You told him partly what was in the statement, but not
the rest¥
A. Sir?
Q. You told him part of the thing~ that are in that statement, but you did not tell him the others?
A. I did not tell him that I was driving·, and I did not tell
him that I was asleep in the back seat, no, sir.
Q. How long had you known Miss Shipp f
A. I never knew the girl.
Q. You never knew her?
A. No, sir.
Q. You did not know whore she lived 1
page 137 ~ A. No, sir.
Q. Did you know m1ything about her?
A. Not a thing·.
Q. How long had you known Mr. Brinn?
A. Approximately two years.
Q. ·where did be live?
A. I did not know.
Q. You did not know 1
A. No, sir.
Q. How Ion~ J1ad yon known l\f r. 'Messick?
A. All my life.
Q. And you did not know where lie lived?
A. I knew where he lived, but I did not know the address
of the street, sir.
·
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Q. You knew where he lived, but you did not know the address of the street 7
A. I didn't know the address of the street I knew he lived
in Fairmount Park.
Q. Were you going to take him home that nighU
A. No, sir.
Q. ·whaU
A. No, sir.
Q. Where were you goin.g to take him 1
A. I could have taken him to my house.
Q. Yes, yob. could have, but were you going to
page 138 ~ take him to your house?
Mr. Ashburn: If Your Honor please, we object to that.
A. I don't know where I would have taken him.
Mr. Ashburn:
accident are not
The Court : I
· Mr. Ashburn :

The circumstances of the happening of the
rolevant in this controversy.
will allow it.
Exception.

By Mr. ·wmcox :
Q. You did not know wlwre you were going to take him Y
A. No, sir. I had not given it a thought.
Q. Where were you going to take Mr. Brinn 1
A. Henry Keel's service station, to give him his car back.
That was where I was supposed to meet Mr. Bowden.
Q. You told ~fr. Bowden that, dicln 't you 1
A. Yes, sir.
Q. You told him to take Brinn's car· to Keel's filling station?
A. That is right.
Q. "\,Vbere were you to take Mr. Brinn T
A. To his car.
Q. You sav that you did not read this, but it is the paper
that you signed, knowing that it was to be used as
page 139 ~ your report to tlle insuran,/e company 1
A. I i;i~ned the pnper 1fader tl1e impression
that it was a form I was filling out to -show that I liad reported the accident to t11e imnuance company. They are the
very words tna.t the man told me on my front porch.
Q. But you signed it for tbe purpose of giving it to the
insurance companv in connection with tbe insurance?
A. That is right, sir.

·\
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Q.- Did Mr. Marquart write the first page of that paper
while you were there t
A. He was writing~ sir. I don't know whether he wrote the
first page.
Q. You signed it right in his presence, right after he
:finished writing it, didn't ypu ¥
A. Right after he finished writing it, yes, sir.
-Mr. Willcox: That is all.
~

J. BARBOUR RIXEY,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:
page 140

Examined by Mr. Willcox:
Q. State your name.
A. J. Barbour Rixev.
Q. And your occupa"tion °l
A. Attorney-at-Law.
Q. And what is the name of your firm, Mr. Rixey 1 ·
A. R.ixey & Rbrny.
Q. Did you know M:r. Robin :MarqnarO
A. I certainly did.
Q. Was he or not ni::sociated with your :firm f
A. He was.
Q. For how long a periodf
A. Since about 1942. I don't recall the exact date.
Q. In August of 1949 was he then connected with your
firm?
A. He was.
Q. Was he a partnPr or just an associate 1
A. He was a partner.
.
Q. Did your firm repre~ent The Connecticut Indemnity
Company?
·
A. It did.
Q. Do you know wl10 in your firm was assigned
page 141 ~ the duty of inYestigating the accident that Mr.
Moser had?
A.. Mr. Marquart was.
Q. Did you personally have any contact with the matter,
in connection with writing letters, and so forth Y
A. I read the fileA over and the statements as they came
in. I never saw any of the parties.
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Q. You never came in contact with any of the parties Y
A. I never came in personal contact with any of the p3:rties.
Q. I hand you a p~per which has been introduced in evidence, which is mnrkcd ''Defendant's Exhibit 3, '' and ask you·
if you know in whose handrwriting that paper is 7
A. The paper is in the handwriting of Mr. Marquart.
Q. Did any paper other than that ever get to your office
in the nature of a report on this accidenU
A. This is the only report that ever came into the officea written report-concerning this accident that Pat Moser
was involved in.
Q. ·where is Mr. Marquart now i
A. Mr. Marquart died.
Q. When did he diet
A. The 13th of April.
Q. Of this .year?
A. 1951.
Q. Now, Mr. R.ixey, I hand you a letter that bas
page 142 } been introduced, marked "Defendant's Exhibit
4,'" and nnother one marked "Defendant's Exhibit 5, '' and ask you if they are copies of letters that you
wroteY
Mr. Ashburn: Judge, we do not care who wrote them.
They have b~en admitted in evidence.

A. ·Defendant's Exhibit 4 was written bv me. Defendant's
Exhibit 5 was written by me.
·

By Mr. Willcox:
Q. Were the originals of those letters returned to you by
Mr. Moser?
A. No, sir.
The Court: I did not bear l\fr. Rixey's answer.
A. No, sir.

By Mr. Willcox:
Q. Have you ever s(.'.)en the originals since tl1ey were mailed
I

from your office Y
A. I have not, sir.

·
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Q. Did you ever receive any reply from Mr. Moser to either
one of those letters 7
A. Nothing except the return receipt from the Post Office
Department.

Mr. ·wmcox: The witness is with you .
. A. I have never seen Mr. Moser, myself, until this mornmg.
page 143 ~

CROSS EXAl\HN~L\TTON.

By Mr. Ashburn:
Q. Mr. Rixey, did I understand-and I am sure this must
have been an inadvertence-you to say that that paper was
the only written report of any kind pertaining· to this matter
that came into your officef
A. The only 'report that came into the office signed by Pat
Moser.
Q. Oh.
Mr. Ashburn: That is all.
RE-DIHECT EXA1\'1IN.ATION.

By Mr. Willcox:
Q. Did any. other written reports come in there concerning
this case?
A. Not tllat I know of. Mr. Marquart interviewed some
other witnes8es, and made Rome memoranda of his interviews
with other -witnesses, hut so far as any reports coming in from
Pat Moser, this is the only one.
Q. The other papers that you refer to, other tlmn that, arc
Marquart 's memoranda that he made¥ ·
A. That is right.
Mr. Ashburn: Tlmt is Mr. Marquart 's memorandum, too.
Mr. Wi11cox: Youp may prefer to call it tliat.
page 144 ~ He wrote it, but l\fr. :Mo~er signed it. You can
call it what{\ver you choose.
M:r. Ashburn: l\[ay I examine the witness a little further?
l\fr. Willcox: I was going to ask tl1e witness some other
questions.
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By Mr. Willcox:
..Q. Mr. Rixey, did your office or your firm have anything

to do with issuing insurance policies on automobilest
A. No, sir.
·
Q. Do you, know what agent issued the policies for this company?
A. According to the files, as I remember it, Baldwin
Brothers and Taylor wrote the policy.
Q. Did Mr. Marquart have any connection with that firm
at all Y
A. Not a bit.
Q. Or deliver insurnnce policies for them 7
A. Not a bit.
Q. Or solicit applications f
A. No.
page 145}

RE-CROSS EXAMINATION.

Bv Mr. Ashburn:
WQ. Mr. Rixey, 1 call for, please, the other statements similar
in nature to tlmt that :M:r. Marquart took from other people
in connection with this liappeningY
A. Mr. ·wmcox lms my file.
Mr. Ashburn: Mr. vYillcox, will you kind1y let me have
them?
·
Mr. Willcox: I have some here. I will submit them to the
Court to determine whether or not they are admissible, before I produce them.
l\fr. As11burn ~ Thev ,yere taken bv The Connecticut Indemnity Company, weren't theyf
.
Mr. Willcox: Memoranda of statements taken bv Mr Mar~~

~

Mr. Ashburn: Of the same category as that one lying on
Mr. Rixey's lap.
.
Mr. Willcox: No, sir.
l\Ir. Asl1burn: I call for them, Your Honor.
The Court: Do you objecH
Mr. Willcox: I want vou to see them before thev are introduced. I don't know· which ones he wants. He· mav not
want them.
·
(Court and counsel retired to the .Judg-e's Chambers, and
returned, after which the following occurred:}

,
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page 146 }

Mr. ,vmcox: Now, if Your Honor please, you
asked me if I object. I do not" object. I have
every statement we have, and I tender them to my friend. I
have no .objection to their introduction.
The Court: Neither have you t
Mr. Ashburn: Your Honor, I simply asked Mr. ·wmcox to
produce the statements that had been obtained.
Particularly, I wanted the statement from a man named Spike Messick, who has been referred to. ·what he tenders me is not
any ·statement from Messick. If Mr. Willcox says that so far
as he knows the file does not contain any such statement, I am
satisfied.
Mr. Willcox : If Your Honor please, I will offer them in
evidence., as evidence of tlie fact that Mr. Marquart did make
a thorough and complete investigation of this thing, and never
discovered any evidenceMr. Ashburn: I object to them, if Your Honor please.
The Court: I sustain the obj(~ction.
Mr. Willcox: Later I ,, oulcl like to identify them and reserve my exception.
The Court: Did you except to it f .
Mr. Willcox: I P.XCPpt now.
Mr. Ashburn: We have no furtl1er questions
page 147 ~ of Mr. Rixey.
1

Mr. Willcox: Now, if Your Honor please, again I offer the
deposition of Mr. Bowden.
Mr. Ashburn: Same objection, Your Honor.
The Court: I sustain tl1e objection.
Mr. Willcox: We except to that. We rest.
Mr. Ashburn: We have a motion, if Your Honor please.
(Thereupon, the jury was discharged for· the day, to appear
at 10 :00 .A. M., May 25, 1951, after which the following occurred:)
Mr. Willcox: If they have finished their evidence, we will
not want Moser any more.
Mr. .Ashburn: We have. two small things to do after the
motion. One is, as Your Honor told us this morning, that we
might complete our record as to some excluded testimony
from Mr, .Shipp. We will offer that testimony upon the .contention that it is admissible after Your Honor lms heard the
other testimony, because it was to the effect that Mr. Mar-
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quart came to his house. Our purpose is to show knowledge
that The Connecticut Indemnity Company had by
page 148 ~ the declarations of its ag·ent.
Tl1e Court: I am inclined to think that is admissible. I ilo not understand that I excluded any such evidence· as that.
Mr. Ashburn: You did at that time. You remember that
Mr. Shipp testified that 1\fr. l\forquart came to see his wife
and himself, and the purpose of l\fr. l\Iarquart's coming was,
as expressed by Mr. Marquart, that he said he had come to ·
talk to.him about the death of Mary Francis Shipp who had
been killecr bv Pat Moser. Your Honor would not let us have
him testify as to what l\Ir. Marquart said to him. He replied
to Mr. MarquartMr. Willcox: Your Honor, I do not recall that you sustained any objection as .broad as that. What you would not
let him testify to was that his wife told l\fr. Marquart she
understood Mr. Moser was driving· the car, or something of
that kind.
The Court: ·was this a conversation that Mr. Moser was
supposed to have with Mr. Marquart;/
l\fr. ·wmcox: l\Ir. Shipp, the old gentleman.
The Court: I am inclined to allow any statement that Mr.
Marquart· may have made to them. As I recall it, you were
asking what Mr. Shipp said to Mr. Marquart, which would be
a little different.
page 149 ~ Mr. A.sbbum: ·which was a part of the conversation, J uclge.
T.he ,Court: But first you would have to prove what Mr:
Marquart said, and tl1en we would determine whether or not
that ·other part was admissible.
Mr . .Ashburn: Suppose we complete the record now in the
absence of the jury, and Your Honor can then determine by
what he says as to what you think is admissible.
The Court: Very well. Put him on the stand. Is there any
possibility of anybody wanting Mr. Moser any more¥
Mr. Willcox: If this is the only witness that he is going to
recall, and is going- to limit it to that, I do not think we will
possibly need him.
The Court.: We are withdrawing that exhibit. ·n you want
that in evidence, you will have- to get a copy of it. We will
either get you a copy or you can get that back. (Referring
to the order.)

Supreme Court of Appeals of Virginia.

90

..

page 150

~

'I

ONIE, W. SHIPP,
being recalled, further testified as follows :

Examined by Mr. Kellam:
Q. J\fr. Shipp, when you were on the stand a short time ago
you testified that shortly after this accident happened-and
you did not remember the date, but within two weeks-Mr.
Marquart came to your house f
A. Yes, sir.
Q. And that he identified himself as being the insurance
company representative and from the firm of Rixey & Rixey?
A. Yes, sir.
Q. And I believe your statement was that he had come to
see you about the death of your daug·hter who was killed by
Pat Moser?
A. Yes, sir.
Q. Now I ask you if in the course of conversation he asked
you any questions? Did he ask you any questions?
A. Well, he was talking to me and my wife, both, but my
wife answered.
Q. What was the first question he asked?
A. He asked did we know where she was sitting at in the
automobile. :My wife answered and said that she wa.s sitting
on the front seat between Pat Moser and Brinn; that Brinn
was sitting· on the left-hand side-I mean Pat
page 151 ~ Moser was sitting· on the left-hand side and Brinn
was on the right-hand side.
Q. On that occasion was there any furthef conversation
that you remember between Mr. 1\farquart and your~selff
A. Well, I don't know that there ".,.as.
Q. At any subsequent time, any time after that, did you
see Mr. Marquart?
A. He came there about a week, or something like that,
afterwards.
Q. After that time?
A. Yes, sir.
Q. ·what took place -wl1en he came on that occasion?
A. Well, he came there one morning. I had not finished
breakfast, I don't think. I went to the clopr, and it was him.
He come in and said that lie would come back again to see if
he could m·ake some settlement about the death of Mary
Francis .Shipp. I told him I had employed a lawyer. He asked
me who the lawyer was, and I told him it was you. He said
that he would have to settle with you. '' I will have to settle
:with your lawyer,'' were the words he said.
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Q. Was there any other conversation at that time?
A. No. He left pretty soon after that. I don't think there
was anything much more that he said.

Mr. Ashburn: Your Honor, we contend that
png·e 152 } all of that is admissible.
.
The Court: You object to it, Mr. vVillcoxt
Mr. vVillcox: I do.
The Court: I am inclined to adhere to my former ruling.
Mr. Ashburn: Very well, sir. ,ve save our exception.
Now, just to save the time of the Court, Your Honor, if we
wanted to be technical and complete t11e record, we probably
ought to put Mrs. Shipp on to confirm it. If Mr. Willcox will
stipulate that she would confirm it, and Your Honor's ruling
would be the same, it wiU save us some time.
Ivir. '7\Tillcox: I am perfectly willing to so stipulate.
The Court: I would rule the same, and you take the saipe
exceptiont
Mr. Ashburn: Yes, sir. Now, tTudge, our motion at the
conclusion of the testimony is to strike out the testimony for
the defendant, under the case of State Ji'a.rm Mi1,tital Insurance Company against Justis, 168 Virginia 158. The liability
of the insurance company is fixed by the judgment against the
driver of the car unless, as a matter of defense, the insurance
company establishes a breach of the terms of the policy con-

~ool
In the matter that is now before Your Honor on
page 153 r evidence, The ,Connecticut Indemity Company has
established no breach of any term of the policy
contract. The only oblig·ation on the party driving· the car,
prior to the bringing of any civil action against him, is to
report the happening of the accident, which was done here.
He does not have to report it in writing· if the insurance company does not request it. If it accepts a verbal notification
that an accident has occurred and proceeds to investigate
it, that obviates the necessity for a report in writing. There
is no obligation on the persons within th~ policy coverage to
do anything further unless and until a civil action is brought
to recover damages for the happening of the accident; and
when such an action is brought, their only obligation is to
comply with the requests of the insurance company. The
evidence here is that The Connecticut Indemnity Company
never made any such request for any action by· Pat Louis
Moser.

~
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The Court: Tell me, Mr. Wilcox, isn't it true that Mr.
Ashburn is right in saying there is no necessity of giving
written notice if verbal notice is given and the insurance
company acts on that notice!
l\fr. Willcox: I am forced to confess that 1
page 154 ~ think he is right ..
The Court: Let's go on from there.
Mr. Willcox : Now, these are the terms of the policy
""'Vben an accident occurs written notice shall be given by
or on behalf of the Insured. to the Company or any of its
authorized agents as soon as .practicable. Such notice shall
contain particulars sufficient to identify the Insured and also
reasonably obtainable information respecting the time, place,. .
and circumstances of the accident, the names aucl addresses
of the injured and of. available witnesses.'' That is No. 6.
That is bef'ore any suit. There may never be a suit brought.
The Court: ·what did not this man do under that 1
Mr. Willcox: I will ·finish reading this, and then I will
cover all of tbis at one time.
''If claim is made or suit is brought against t11e Insured, the
Insured shall immediately forward to the Company every demand, notice, summons or other process received by him, or
his representative.''
''The Insured shall co-operate witlr the Company and, upon
the Company's request, shall attend hearings ancl trials and
~hall assist in effecting- settlements, securing and giving
evidence, obtaining the attendance of witnesses
page 155 ~ and in the conduct of suits. The Insured shall
not, except at his own cost, voluntarily make any
payment, assume any obligation or incur any expense other
than for such immediate medical or surgical relief to others ·as
shall be imperative at the time of the accident."
''No action shall lie ag-ainst the Company unless, as a
condition precedent tl1ereto, the Insured shall have fully
complied with all the terms of tbis policy, nor until the
amount of the Insured 's obligation to pay shall have been
finally determined either by judgment against tl1e Insured
after actual trial or by written agreement of the Insured, the
claimant and the Company.''
Now, we are relying on all of this.
The Court: Specifically, you are contending that he did
not co-operate?
Mr. ·wncox: I am. I will go fnrtller tban that in saying
that he actively impeded and hindered. There is certainly
evidence before this jury, from Moser's own testimony, that
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he withheld from Mr. Marquart the fact that he was driving
the car; that he told him he got in the back seat and never
did tell him tlmt ·he got out of the back seat, after an intefview with the trooper ; and that he never did tell
page 156 · ~ anybody until after his. trial-until the date of
his trial in the Corporation CourtThe Court: That he was driving the cart
1\fr. Willcox: That he was driving· the car.
The Court: That was the first time be ever admitted that
fact?
Mr. Willcox: That is right. Now, Your Honor, according
to Moser's testimony, the only four people in the world who
ever kne-,v who was driving; that car at the time were himself,
Brinn, Miss Shipp and Messick. Brinn and Miss Shipp were
dead. According to him, Messick was on the back seat drunk
and did not know anything about it. So, Moser was the only
man. Certainly, the insurance company could by no possibility have been liable if Moser was not driving the car. The
only man who knows anything about it is the man who now
says that we should protect him, when be deliberately concealed that information from us.
The Gourt: I am going- to overrule the motion.
Mr. Ashburn: :May I go a little further?
The Court: Yes.
Mr. Ashburn: Let me read you No. 6 . "When an accident occurs written notice shall be given by or on behalf of
the Insured to the Company or any of its authorpag·e 157 ~ ized agents as soon as practicable." We agree
that is not necessary. .So, that is not violated.
"No. 7-Notice of Claim or Suit. If claim is made or suit
is brought ag·ainst the Insured, the Insured shall immediately forward to the Company every demand, notice,
summons or other process received by him or his representative." The testimony shows that that has been done, without dispute.
The Court: That he has forwarded papers?
Mr. Ashburn: Every one of the processes.
The Court: Including the letters he got?
Mr. Ashburn: "The Insured shall co-operate with the
Company-"all of this, according to the policy, is when an
action is brought. "-and, upon the Company's request,
shall attend hearings-'' .
The Court: Here is the trouble about this case right now.
I am afraid I can't pass on i,t now. I am tired. I will take
that case home and read it tonight. You all co;rne down here at
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9 :30 tomorrow morning and let's try to get rid of the
motion.
Mr. Ashburn: Very well. There is only one thing in this
that I would like to call yo:ur Honor's special attention to,
which is at the bottom of Page 926, Judge. (Read by Mr.
Ashburn.)
Now what happened in this case was that the
page 158 ~ driver of the car in· the civil action which had
been brought to recover damages against him,
prior to any action against the insurance company, executed
an affidavit filed in that cause denying that he drove the car,
and caused the insurance company to rely on it.
The Court: Is it your contention that as the evidence
stands, this is really a matter of law?
Mr. Ashburn: Yes, sir.
Tlie Court: Is that vour contention 7
Mr. ·wmcox: Yes, sir.
The Court: That I cannot submit it to the jury except on
instructions that are essentially finding instructsions?
Mr. Ashburn: Your Honor could do it, of course. vV c contend that we are entitled to 1rnve the defendant's evidence·
stricken.
The Court: I have no doubt tliat if I overrule your motion, Mr. Willcox will make exactly the reverse.
J\fr. ·wmcox: I will make it wl1ether vou overrule his or
not. If Your Honor plen:-;e, in order to sa~e time in the morning, can I now get you to id~ntify tlwse exhibits that I offered,
and then state my exc<1ptions Y
page 159 ~
The Con rt : No. 6 is Merl Simorn,'; No. 7 is
S. J. Bateman's. I\J r. Ashburn, as to this statement of the wife of Pat l\fo:.;er, if that contradicts anything
she said on the stm1d torla~r, it is certainly admissible.
Mr. Ashburn: Your H011or allowed him to use it for that
purpoRe this morning-that particular statement-over my
objection.
The Court: I ,vill nllow this in evidence. That is the one
you questioned her on.
Mr. Ashburn: Give UR :m exception.
.
The Court: You have alr(-lady commented on tllat, haven't
you?
Mr. ARhburn: Yeq, Rir.
The Court: No. 8-D will he nllowed) assuming it contradicts lier. I don't know. Does it?
Mr. "Willcox: Ye~, Rir.
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Mr. Kellam: He asked her if she did not make a statement,
but I don't believe she identified it.
Mr. Willcox: I believe my friend is mistaken. I am quite
sure she did identify it.
The Court: 9-D is Tommy Lee Conner's. 10-D is Ray
.Adams'. 11-D is-how about this onei I don't know whose
it is.
Mr. Willcox: That is in Mr. Marquart's handwriting.
The Court: Certainly that is not admissible,
page 160 } is iU
:M:r. ,vmcox: Not unless we prove his handwriting.
·
Mr. Ashburn: It would not l;le admissible if you proved
his handwriting. It would be self-serving·.
The Court: 12-D apparently is a statement written by Mr.
:Marquart telling what he thinks happened. The same thing
applies to 11-D. N" either is a signed statement.
Mr. V\Tillcox: If Your Honor please, in passing on this,
so I will not have to recall Mr. Rixey, can we consider that
if Mr. Rixey were recalled, be would testify under oath that
these papers, which were just identified, are in the handwriting of Mr. Marquart?
Mr. Ashburn: YeR, sir. vVe agree to that, Judge.
Tl1e Court: 11-D .and 12-D were apparently written by Mr.
Marquart, giving l1is idea as to what occurred.
Mr. ·wmcox: Now, if Your Honor please, I want to call
your attention to 11-D, as being a statement of Charlie Albert Moser., the insn reel.
The Court: It is not signed All it says is that: '' Charlie
Albert Moser savR." Whether it is a statement obtained
from Charlie Albert l\foser or whetl1er :M:r. 1\farquart went
back to his office and wrote out a8 a memorandum the substance of the conversation he had with Moser, I
page 161 ~ don't know.
Mr. Willcox: It is his statement of what
Charlie Albert Moser, the inRured, Raid to him.
The Court: Whether- it was written down contemporaneously, nobody knows.
Mr. Willcox: Now, if Your Honor nleirne, I except to tl1e
exchrnion of tbe deposition marked "D-2," upon the. ground
tbat this deposition of this wit.nm;s~ if accepted by the jury,
will show that Moser expressly reauested ·whit BowdEm to
withhold information that he was drivirn:r the automobiletlrnt he, Moser, was driving the automobile-and to make
such a statement as would leave the matter in doubt, thereby
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actively taking steps which hindered the investigation by the.
insurance company.
...
I offer the statements written by Mr. Marquart, which we
have just discussed, and most of which are signed by witnesses, as substantive evidence, as statements made by those
witnesses. They are offered on the theory that Mr. Marquart
is dead and cannot testify, and these are records taken by
him., and that the plaintiff has introduced evidence of statements alleged to have been made by Mr. Marquart; and upon
the additional ground that Mr. Ashburn has by questions, and
by statemtmts in the presence of the jury, intipage 162 ~ mated that the insurance company made :no effort to investigate this case to protect its insured.
They are evidence of the fact that Mr. Marquart made a very
extensive and complete investigation.
.
If Your Honor please, you excluded, on objection of the
plaintiff, evidence which I offered to introduce to show that
Moser on his trial for manslaughter admitted that he had
previously made false statements about his accident, denying
that he was driving the car, and leaving it in doubt that he
had done so, because he did not want to admit that he was.
driving it until he had an opportunity to see where he stood
and to consult his lawyer; and it was only after his lawyer
told him to tell the truth that lw decided to tell the truth.
We have evidencf' to prove that, and that is what we expected
to prove if Your Honor had admitted it.
The Court: I did not understand that .J made any such
ruling as that. I read the two or three lines there th-at you
told me yon wanted me to read. I did· not read the whole
thing.
Mr. Willcox: Do you want to ta'ke it and read it tonighU 0
The Court: No. I have already ruled on that.
page 163 ~ What you showed me were two or three lines,
which was to the effect that he had refused to tell
Sergeant Towe who was driving, which was in confirmation
of ·what he said. Yon cannot put a man on the stand and
bring out something, and then bring some evidence in to confirm it. You can bring in a previous statement that is in
conflict therewitl1. I rtid not read all of that evidence. I read
the two or three lines that you pointed out to me. You and
Mr. Ashburn stood up at the bench and did that. What you
showed me was all I rend.
Mr. Willem~: I don't know that it makes mucii .difference7
but I was indicating that that was where it started.
The Court: I ruled tbat yon could not introduce a previous
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statement of a witness which was not in conflict with a statement that he made on the ~tand in his trial.
Mr. Ashburn: And there was not anv conflict between the
..
two.
The Co~rt: I did not read but one question and .answer,
and that was the one that .Mr. Willcox started to read to him
when Mr. Ashburn interrupted and made his objection.
Mr. Willcox: Your Honor is quite right that
page 164 ~ up to that time I had asked only one question.
You asked what I expected to prove, and we
handed you the book. I indicated the place where that par ..
ticular question began.
The Court: All I read was that question, and the answer
immediately following.
·
:M:r. Willcox: I assumed that vou would read all I had
marked there.
·
·
·
· The Court: I am sorry, but I didn't. I read the question
you started to read., and the answer thereto.
( Thereupon, an adjournment was taken until the following
morning, May 25, 1951.)
page 165 ~

Norfolk, Virginia
May 25, 1951

(Met pursuant to adjournment of the preceding day, with
the same appearances as heretofore noted.)
Mr. Willcox: I make a motion to strike out portions of
the evidence. It will b~ material and we will argue the same
thing on the motion.
.
I move that the testimony given by Pat Louis Moser, in
which he undertook to denv certain statements of fact made
in that exhibit; which he saj1's he signed and which constituted
his official report to the company, be stricken out, upon the
ground that he cannot be heard to deny what is contained in
his own written report, signed by him and tendered to the
company as· an official report required by the policy.
The Court: Overruled.
Mr. Willcox: ·we except, for the reasons stated.·
The Court: Mr. ARhhnrn, you made a motion?
Mr. Ashburn: Yes, Your Honor.
The Court: Do yon want to be heard further on that? W c
didn't go very deeply into it.
Mr. Ashburn: ,ve didn't Your Honor.
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Now, Your Honor said yesterday afternoon that you would
take the Arghyris case home and read it last night; and since
I saw you come in with it under your arm, I hope
page 166 ~ Your Honor has had an opportunity to read it.
The Court: I have read it the equivalent of
three times.
Mr. Ashburn: '!'he underlying holding in that case was,
if Your Honor please, that the policy condition requiring cooperation by the insured was broken if there was a lack of
co-operation in some substantial and material respect. The
Court said at the bottom of page 926 that a technical or inconsequential lack of co-operation or a misstatement to the
insurer is immaterial in such respect.
Now, in the Arghyris case, Your Honor, Judge Jacob held
that the facts which were asserted to constitute the lack of
co-operation were not material because the insurance company was not thereby prejudiced. On appeal, the Supreme
Court of Appeals reversed and held that the established facts
there-the case was tried without a jury, before Judge Jacob
-that the established facts plainly shown by the record did
constitute a lack of co-operation in a material and substantial
degree. So it becomes important to determine what those
facts were.
I would like to briefly review them for Your Honor. There
a boy on a bicycle was run into and struck by an automobile on a certain street in the City of Norfolk;
page 167 ~ the name of the street is not material, I do not
recall it. The boy was seriously injured. No car
nor any driver was apprehended at the scene of the happening. It was a hit-and-run case.
The Court: I am verv familiar with the facts of the case.
I tried the Bohler case. ·
Mr. Ashburn: There wns a doubt as to wlmt car was involved in the accident. At the ~cene there was found a license
plate bearing the ·number of this particular car owned by a
man named Newman; and from that number found on the
street at the -scene of the .accident, the police determined the
identity of the car as one being owned by Newman. Newman
was in the Marine Corps, and upon inve~tigation at the Naval
Operating Base they found that l1e was 011 leave and in another part of the country; and by contacting him, they found
that for the purpose of his journey~ he had exchanged automobiles with a man named Bohler, leaving the Newman car
with Bolller for his u~e wl1ile Newman ,vas away, and he driving the Bohler car about his journey. So that pointed to
Bohler as the person who had custody of the insured auto-
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mobile at the time of tl1e happening of this accident, and he
was picked up and questioned by the police.
. He denied to the police that he had been inpage 168} volved in any accident _in which a boy had been
struck. He denied that the automobile owned by
Newman, which was in his custody, had been involved in any
accident in which the boy had b~en struck or in any accident
on that particular street on that night, or at any other time
while it was in his custody. He had a bent fender and some
marks of collision on the car and he accounted for those by
saying he had had a minor collision involving only property
damage at a different loeation in the City of Norfolk on the
night in question-a wholly different part"of the city.
The accident came to the attention of the State Farm Insurance Company, which carried the coverage-through no
report of a:µy kind by Bohler. I am not certain as to just how
·it did come to the attention of the local adjuster., Mr. John
Cole, but my impression is by a report from Newman, the car
owner, after his return.
The Court: It was mv recollection that Bohler said he
had been charged with an· accident; it might have been Newman; one of the two, anyhow; that there was no liability because he was not operating.
Mr. Ashburn: That fa correct. At any rate, Mr. Cole
promptly g-ot in touch with both Newman and
page 169} Bohler, and Newman gave l1im the fact that he
had left the car in custodv of Bohler. And Cole
questioned Bohler very carefully as to· the possible happening
of an accident to that car, and Bohler denied it emphatically.
And Mr. Cole took the precaution to then take an affidavit
from him in which he denied emphatically the happening of
any accident to the ear.
Bohler was put on his trial in the police court and Cole
attended the trial and the testimonv for the Commonwealth
in that trial was that the license plate from that car had been
found at the scene of the accident; and Cole was very considerably convinced that Bohler must have been driving the
car. So he immediatelv called him back to his office and went
over the situation with him ag·ain and said to him, in substance, that he did not see how Bohler was going to be able
to overcome the very strong evidence that had been produced
to identify him as the driver and the car as the car involved
in the accident.
Bohler again reaffirmed his prior denial in every respect.
An action was then brought for damages on behalf of. tlle
insured party by Mr. Broudy before there was any trial of
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Bohler on appeal in the Corporation Court. And
. page 170 ~ process was served on Newman and Bohler, and
·
that process was delivered to Mr. Cole's office
for the State Farm Insurance Company.
.
Now, the allegation i1:1 the motion for judgment was that
this was the car involved in the accident and that Bohler was
the driver of the car involved in the accident. ·under accepted principles of law, that stood admitted unless denied
under oath by the response to the pleading·s; and the insurance company could not deny it unless Mr. Bohler again affirmed and was willing under oath to sustain his position that
he was no the driver of the car and the car was not involved
in the accident.
So he was called to my office-I represented that company
at that time-and I questioned him rather .carefully about the
matter; and. in every respect he denied any connection whatever with the happening of the occurrence or that the ca1· was
involved in. the occurrence. And the defensive pleading was
prepared, and as a part thereof there was an affidavit before
a notary public, signed by Bohler on oath that he lmd had
nothing whatever to do with the l1appening of that accident;
and the pleading was filed within the time required in the
·
damage suit which was then pending.
page 17-1 r Before the damage suit came to trial, Bohler
was put upon his trial in the Corporation Court.
He was represented by Mr. Ralph Daughton. We were paying no attention to the criminal trial except we knew that
there was one pending. My recollection is that. in t1Je first
criminal trial, the jury disagreed and Bohler took the stand
on that occasion, under oath as a witness, and denied that he
had anything whatever to do with the accident or that the
car was involved in it.
The Court: ·. That is absolutely rigbt..
Mr. Ashburn: The cam was again set for trial in the
criminal case, the jury hnving disagreed; and at the second
trial, it came to the attention of the insurance company. I
think by an article in the paper, tllat Mr. Bohler had entered
a plea of guilty and he had been given a sentence involving
some punishment. Of conrs~, his plea of guilty was absolutely inconsistent with the position that tl1e insurance company had been forced to take in the civil case and which position had been fortified by his affidavit :filed in that case. So
what was the position of the insurance company in the civil
case then? His plea of guilty in the criminal case occurring
before the trial of the civil case, was an admispage 172 } sion that be was the driver, wbich was evidence
·against· him in the civil case and agajnst the in-
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surance company as the indirect party. He couldn't deny
that plea of guilty. And to enhance the damage, there was
·his affidavit on file, whieh plainly showed to the satisfaction
of any jury and any court that he was a liar in whose statement no credence whatever could be placed.
Well, it was perfectly patent there that what he had said
and done was a lack of co-operation in some substantial and
material respect if anything ~an l;Je a substantial and material
-respect; so much so that the company def ending under a
reservation of right when the civil action for damages was
tried, had to get up and admit to the jury that this defendant
is liable for this happening and the only question that is be:fore you for decision is how much in damages the plaintiff is
entitled to recover. There was absolutely no defense on the
question of liability that could possibly be made on the merits
of the controversy ; and the jury found a verdict, I don't re·member the amount.
The Court: It was $5,000.0.0, I think, for the boy; and
·$1,400.0Q, or $1,500.00 for the father.
Mr. Ashburn: I believe that is correct, yes.
pag·e 173 ~ Now, w·hat is the analogy between that case and
the instant case? It is at once apparent to Your
Honor that the facts are altogether different here, and these
are the facts as they are shown by the evidence in the instant·
case:
This accident occurred on the morning of August 11, 1949,
and Pat Moser was taken into custody while at the hospital.
Because he was in custody and at the hospital, he was not
in a position to personally report the occurrence of the acci- ·
dent to the insurance carrier. But in spite of that fact, he
·had 1iis wife do so on that Yery day by telephone, and she
was acting as his agent to report it. She reported that, the
fact that the accident had occurred and that this car upon ·
which the policy was issued wag involved in the accident.
That report being made at tl,e office of Baldwin Brothers and
Taylor, and no one corning to see about the accident or to
investigate it, on the following day, being concerned because
no one had come, she reported ag·ain the second time, and
thereupon Mr. Marquart came out to talk to her, Moser still
being in the custody of the police. And J\fr. Marquart asked
her to go to the scene of the accident with him; and she says
she did; showed him where it had happened. Prepage 174 ~ sumably,, he saw the automobile which was involved in the ac<'ident. And on the second dav
afterwards, the 13th, in the course of the investig·ation which
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had thus been set on foot, he proceeded to interview Pat
Moser.
Well, now, what he asked Moser and what Moser said to
him is clouded in some doubt by reason of Moser's differing
with wh~t the paper that Your Honor has before you contains; and it"is a fachi.al question as to what was said or what
was not said. The most that can be urged in support of the
paper is that it tends to contradict his testimony on the stand.
His testimony was that he did not affirmatively say to Marquart that he was driving the automobile when the accident
happened. But he did truthfully say to Marquart where the
accident occurred, when it occurred, who were the occupants
of th~ car, the. results of the accident, and also that as a consequence of the accidPut there were pc~nding against him three
criminal charges upon the premise that he was the driver of
the car; namely, one, n charge of manslaughter; two, a charge
of reckless driving; and, three, a charge of driving without
an operator's license; which, of course, put Marquart strongly
· on notice that there was every reason to believe that he was
in fact the driver of the car.
Now., defensively, from the standpoint of The
page 175 ~ Connecticut Indemnity Company, the most that
can be said as to the undcrlving fact of lack of cooperation was that Moser attempted ·to throw some doubt
. upon the question of whether or not he actually was the
driver, in that conversation of Aup;ust 13, 1949. I believe,
speaking from memory, he said Romcthing to the effect that
after the State Troopl:1r had stopped him about having two
exhaust pipes, he got in the back seat of the car and took a
drink and he doesn't reml1mher what happened after that
time until after the aceiclent had occurred.
The Court: He said he took a drink, passed a · bottle
around, each took il drink: Mary was sitting in the driver's
seat. Then he said he went to sleep.
:Mr. Ashburn: And tl1e car wa8 not operating at that time.
The Court: Well, tliat is the inevitable inference. I say
''inevitable;'' it is the inferl1nce I assume l1e meant.
Mr. Ashburn: So the most that can be said for that statement, defensively, is that he witl1]1eld from Mr. l\farquart on
the 13th of Aug11~t, 1949, the affirmative statement that be
was the driver of the car, although he knew he was the driver
of the car.
Mr. Court: He led Mr. :Marquart to believe, if
page 176 ~ that is what lw said in the statement, that Mary
FranCPR Rhinp wai=; driving· tl1e car.
Mr. Ashburn: That Ma.ry Frances S11ipp or someone else
some other occupant, was the driver of the car.
'
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Your Honor, that was August 13, 1949. The further evidence is that within two weeks of that time, Mr. Marquart,
the representative of The Connecticut Indemnity Company,
went to Mr. Shipp's home, he being the father of the young
lady who had been killed, and said that he lmd come there to
talk with her parents concerning Mary Frances Shipp, who
lmd been killed bv Pat Louis Moser. And he asked her mother
if the mother knew the position in the car that the girl oc,cupied; and the mother told him that she was sitting· in the
front seat, in the middle, between l\fos<?r, who was the driver,
and Brinn, who was sitting on the right-hand side.
Mr. Vlillcox: ,vhieh evidenee was excluded.
The Court: That was my recollection.
·
Mr. Ashburn: That of lf rs. Shipp as to the position was
excluded, but that of Mr. Shipp as to the declaration made
by Marquart was not excluded.
Mr. ,vmcox: There wasn't any testimony that Marquart
said that.
The Court: I think there was SOJl?.ething like
page 177 } that.
Mr. Ashburn: Additionally, Your Honor, no
action has been broug·ht to recover any civil damages for
this happentng·. And Moser had his trial in the Police Court
in which he did not testify and did not deny that he was the
driver of the automobile.
He was sent on to the Corporation Court and on 'the 29th
day of September, he was put on his trial on the manslaughter
charge in tl1e Corporation Court; and he took the stand in
his own behalf and testified that be was the driver of the car
at the time of the accident and as to the circumstances attending the accident; and he was sentenced to five years in
penitentiary.
Now, no action had been brought on the 29th of September
to recover for any civil damages growing out of this happening·; but on the 30th of .September, The Connecticut Indemnity Company, which then had full, accurate and complete
knowleclg·e that Pat Moser, beyond a peradventure, was the
driver of the automobile when the accident occurred, wrote
him a letter and sent it by registered mail; and did they say in
that letter ''You have b:reached the policy condition concerning co-operation and therefore our contract liability is at an
.
end?'' They did not in any respect say so. They
page 178 ~ said "We will defend any action brought against
you arising under this happening for a reservation of rights.'' ·And that was the extent of their declaration,
concerning the substance in the letter of October 30.
The Court: September 30.
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Mr. Ashburn: September 30. Now, the initial suit f'or
dll;mages was instituted, as I recall it, on October 28 or there. abouts,. some month after his criminal trial and the full
knowledge on the part of the insurance company, as shown
from the jacket h~re; October 31, 1949. When that action
was instituted, process served on Moser, be promptly forwarded it to The Connecticut Indemnity Company. He was in
the City Jail at that time. The Connecticut Indemnity Company received it and acknowledged receipt of it, wrote in
their letter to him that they recognized it as process in the .
accident in which he had driven the car when Mary Frances
Shipp was killed; and in substance the letter is a reservation
of rights.
.
They never went there to the jail to see him. They never
·asked him to do any of the things required by the co-operation clause. The suit was pendent and it wasn't until the 12th
of February 1950, more than four months after the suit was
brought-at which time he was confined in the
page 179 ~ penitentiary under I1is sentencc~that they sent
him a letter at the penitentiary saying that th.~y
·would withdraw from the defense of the suit, they would
decline to proceed in his interest in the. suit.
Well, now, if Your Honor please, how could what he had
said or withheld, either way you want to take it, on the 13th
of August, 1949, be a lack of co-operation which was substantial and material as to the ability of the insurance company to prevent tl1e fastening· of liability upon it for the
consequences of the accident f In the first place, if anyone
except the plaintiff in any civil action subsequently brought,.
was the driver of the car, if anyone else was the driver of
the car, the insurance company would be liable. The policy
covered it. It could only be that the particular person killed
was the driver, which would exonerate the company from liability under the policy. What the co-operation clause is required for, the purpose and object of it, is to assist the covering insurance company in preventing the fastening of liability on itself.
Moser told him on the 13th of August every detail except
affirmatively that he was the driver of the car, and except
perhaps negatively by implication possibly lead.
·
page 180 ~ ing him to believe that some one of the other
occupants might have been the driver. But the
circumstances made it perfectly obvious that Moser was 1n
fact the driver; and the insurance company knew beyond
peradventure that he was the driver before the opportunity
ever came when it could do anything· to determine what if anydefense it could make in the civil action for damages~
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' We say, however, that the occurrences of the 13th of .August, if they in fact constitute a lack of co-operation-which we
-believe to be essentially a question ·of fact, yes; in this instance, it becomes a question of law because as a matter of
law those circumstances do not constitute a lack of co-operation which is substantial a.nd material to the ability of the
company to prevent the fastening· of liability upon itself.
·we say, secondly, that if it was a lack of co-operation, considering the contract between the insured and the company,
·the company couldn't sit idly by and not take one position
or the other. The policy is terminated if the insurer so elect.
It is not terminated ipso facto by a lack of co-operation.
That simply gives the insurance company a right to terminate it; and it is a right upon which the company
page _181 ~ cannot sleep. If it wished to terminate as soon
as it knew all the facts, it had to terminate then.
Even if the lack of co-operation was substantial and material, it couldn't wait until the man was in the penitentiary,
suit had been pending against him four and a half months,
and then send him a notice of a breach of the policy condition,
as to every factual item of which·it had had definite, beyond
peradventure, full knowledge for more than four months
prior to that time.
.
So, the ref qre, we say, if the Court please, that as a matter
of law the testimony for the defendant should be struck and
judgment for the plaintiff should be directed in this case.
The jury should be told that there is· no evidence ~n which
they can find a :.verdict for the defendant.
The Court: I am going to overrule that motion.
Mr. Ashburn:· We reserve our exception.
Mr. Spindle: if Your Honor please, we of course move
to strike the evidence. I think it is essential that we get back
to the exact law which governs this case. Our case stands
squarely on the Arghyris case and we believe that there is
no evidence which. entitles this case to go to the jury, on the
streng·th of the law as announced by the Court of Appeals
in that case.
.
Now, first., Mr. Ashburn bas argued at length
page 182 ~ concerning the prejudice which may or may not.
have resultocl to our company as a result of the
statement made by Pat 1\1:oser. He stated that we should
have known at the time because of the homicide charge; that
through interviews with other witnesses we should have
known that our insured was the driver and, hence, we would
or might have liability. That is not the law, if it please t]1e
Court. I am sure from readin!,r ·of the Arghyris case that
conclusion cannot be reached. The issue in the trial court
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was whether there had been any prejudice; and in the appellate court, the Court clearly states that as being the issue.
The insurance company contends that the insured 's failure
to comply with the co-operation clause justifies its denial of
liability regardless of whether it was prejudiced by the
breach; and they go on to cite the cases which say, in the
language of Cardoza and oth~rs that they have cited here.
The test is, was a condition precedent of the policy unfulfilled by the assured Y If it was, then, if the assurer so choose
-and it did so choose-the policy is at an end, for there has
been a failure to fulfill a condition upon which the insurer's
obligation is dependent. And in the language of
page 183 ~ Judge Cardoza, which Judge Spratley quoted approvingly, he said. '' When the condition was
broken, the policy was at an end' '-I am quoting from Page
925, Your Honor, at the top of the page. ''The case is not
one of the breach of a mere covenant where the consequences
may vary with the fluctuations of the damage. There has
been a failure to fulfill a condition upon which obligation is
dependent.''
Judge Spratley goes on to say that this places ''us in accord with the foregoing authorities.''
The underlying moth·e of the Arghyris case is that if the
co-operation clause is breached, the policy obligation thereupon terminate if tlw company chooses to so ·terminate it;
and whether or not they are prejudiced is immaterial. That
is the point I want to make at this moment. Prejudice is im·
material: And I emp]rnsize that by the facts in the Arghyris
case.
As Mr. Ashburn himself stfltecl, Cole, the investigator with
Marquart here, knew full well that Bohler was the driver oi
the car. He heard the evidence over here in t]1e Police.Court,
and having beard the evidence in the Police Court, l\f r. Ashburn admits that Cole WflS fnllv convinced that Bohler was
the driver. They were not prej11diced by Bohler's lack of cooperation.
And on the i:;imilar facts. the Court has said the
page 184 } prejudice iR immnterial. The question is a contract question. Tllis is a suit on a contract involving a condition, and t11e Role flllN,tion is: Has the condition to this contract been broken? If it has, there is no further liability. It is not a on<'stion of approximate causation
following that. It is a condition in a contract. Has it been
broken or has it not been brok'<m?
Mr. Ashburn mentioned in his argument-and I emphasize
it here not to reply to his motion but I assume that he would
rely on the same argument in opposition to my motion-that
?
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the company cannot sleep on its rights. Again we stand on
the Arghyris case on that point. In that case, the company
went ahead and defended the man. It is true in both cases
there was a reservation of rights, standard practice in the
insurance company cases.
Mr. Ashburn: If I may interrupt, Bohler signed a disclaimer in the Arghyris case. And Moser was not asked to
sign anything.
Mr. Spindle : In this case, the Arghyris caseThe Court: Did the company defend in this case 1·
Mr. Willcox: No, sir.
Mr. Spindle: That is the exact point I am making, Your
Honor. In our case,· we said '' All right. You have
page 185 ~ breached your condition on this contract and we
are through. "\Ve are not even going into court
and defend.'' vV c made our stand; we did not straddle the
fence. And in the Arghyris case, they stood on top of the
fence. They took a reservation of rights, and went ahead and
defended him and then: when t,1ey had a $6,500 judgment
against him, they said "vYe take the other side of the fence
now."
In our case, we say "You have breached and.we will not
defend you in your civil case."
If there is a matter of prejudice, we were much more
severly prejudiced.
· Again, by comparing the facts of the two cases, which are
practically identical in substance, thE'y were both charged
with criminal violations. The main question was not where
the accident occurred, on 35th Street or somewhere else, but
whether the insured would be respon~ible, whether he was the
driver of the car involved in the accident.
Bohler said, ''No, I wasn't the driver of the car involved
in that accident." Moser said, "No, I was not the driver of
the car." In both cases, that ,vould have released the company from any Ii.ability, any obligation to further investigate
the case.
Both of them were found guilty; and in their
page 186 } criminal trials, they reversed the statement they
had given to their insurance adjusters, thereby
prejudicing the company.
Iri our case0 our man got 8 years in the penitentiary for
manslaug·hter. What sort of position are we in, then, to defend the case after he has revE'rAed his position 7
Now, under the ruling of the Arghyris case, that prejudice
is immaterial; and havinp: shown by comparison of the facts
that it is not a question of sleeping on our rig·hts and that we
did not sle~p, tllis case resolves itself down to a single issue:
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Was there co-operation or was there not co-operation T Did
he breach that condition or not!
Now, on that point, Judge Spratley has said "The intention
and purpose''-at the bottom of Page 928, Your Honor; he
explains what is required. What does the law require of a
co-operation clause? And the clauses, of course, in the two
places are exactly the same, verbatim. At the botto~ of
Page 928, the Court of Appeals explains that~
"The intention and purpose of the co-operation ~lause is
equally clear. It requires that the facts of an accident should
be fairly, fully,"-and I emphasize the word "fully"-"and
accurately disclosed. The purpose expressed by
page 187 ~ the language could hardly be made plainer. The
company was entitled to know 'as soon as practicable' whether its insured was involved in an accident.''
Skipping down in that same p~ragraph: "it must have. from
its insured a complete and truthful statement of the facts,
made in the spirit of co-operation ancl asRistance; an insured,
in many -cases, being the only source of information available
to the insurer.''
Shipp wa& ·dead, Brinn was dead; and Messick was drunk .
. One man left, Moser> the only source of information available
to the insurer. Can it be said by any stretch of the imagination or even is there a scintilla of evidence there tha.t he cooperated fully, accurately, fairly; that he made a complete
and truthful statement of facl in a spirit of co-operation and
assistance? Our case stands on that point right there.
He admitted, on the stand; he said "I did not say tllat I
was ~10t driving." He said "I ttdmit tlmt Mr. Marquart questioned me, tlmt I was sitting there, that he wrote my answers
down.'' And you have the statement in evidence before you
of what he said. '' I p:ot in the back seat. I went to sleep~
. The next thing I remember was the impact, where
page 188 ~ I was on tbe floor, and I got out-the floor of the
back seat-and I got out t.hrough the left door.''
Now, is there even a conflict of evidence which entitles it
to go to the juryf He simply d~nies that he made an affirmative statement. There is no evidence that he failed. there is
no evidence that he co-operated. He does not deny that h~
failed to co-operate. He does not d.eny that I1e refused or
failed to give Marquart the information about who was driving. · He admits on th~ stand-and their case falls right her~
-he admits on the stand that he did not tell Mr. Marquart
who was driving when he full well knew at the time, as dis.closed by the ·su'bseqnent plea of guilty,. that he was the driver
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'of the car; and he full well knew that that was the principal
point of the case. That was the key question in the whole
interview and the key question in the statemen~. The insurance company may or tnay not have been liable depending.
upon his answer to that queetion. And he admits on the
stand that be did not tell Mr. Marquart. And that statement,
taken togethe1· with the evidence of the statement written by
Mr. Marquart, seems clear to me to make it conclusive as a
matter of law that he failed to co-operate.
.
If that be so, the law is clear that the contract
page 189 ~ was then terminated; any q~1estion of prejudice
is immaterial to this case, and the Court should
strike the evidence as there is no question for the jury to decide.
Mr. Willcox: Before you rule., if Your Honor please, let
'.me state two thing·s: First, I was under the impression that
Moser admitted yesterday that he got a letter in the penitentiary saying that they would not defend the suit. Mr. Ashburn this morning takes the position that all they did was to
reserve their rights and they never told him they would not
bring the suit.
Mr. Ashburn: No, Mr. ,vmcox. I said that he testified
that it was on the 12th of February, 1950, that he was advised
while in the penitentiary that they would not defend the suit.
Mr. Willcox: It is conceded thatMr. Ashburn: Yes, sir. He specified the day. He said
-he thought it was the 12th of February, 1950.
Mr. Willcox: Another thing, I want to apologize to the
Court and to Mr. Ashburn: yesterday, Mr. Ashburn called
on me to produce all the statements I had and I produced
what I thought was all I had; and he was very chagrined,
stated in open court that the one he wanted was Mr. :M:es.
sick 's, nnd I told hjm I didn't have it I find. here
page 190 ~ in the file, upon examining it last night, a lot of
stuff in Mr. ~farqnart's 'handwriting, including
an analysis of the Arghyris cai:;:e; and stuck down in the middle of it is a statement in Mr. Marquart's handwriting, I believe-if there is any doubt abont it, I can get l\fr. R.ixey
around here to show it-and signed Luther Messick; which I
now tender to him and to the Court. And in that statement
Mr. Messick says he was asleep and he knew nothing about
the accident and didn't know wl10 was driving.
The Court: :Ar.:. I understood it, you all agreed that that
would go into evidence.
Mr. Ashburn:. No, ~ir.
M~. Willcox: No., sir. He aRked me to procltice them and
·I gave him what I had. He didn't want those I offered, and
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you excluded them. Now I have found the one he says he
wanted.
The Court: There is no agreement on it. The Court will
just have to pass on it depending upon who offers it. If nobody offers it., I won't pasR on it. w· e will cross that bridge
after Mr. Ashburn determines· whether or not he wants to
offer it.
Mr. Ashburn: I don't want to offer it.
:M:r. ·wmcox: . .i\..ncl I would like to offer it.
page 191 } The Court: \VbaU
::M:r. Willcox: I would like to offer it in evidence.
The Court: You object f
Mr. Ashburn: Yes, sir.
The Court: I sustain the objection.
Mr. Willcox: \Ve except to the refusal of the Court to
admit it, upon the gTotmd that it is the only evidence available of what Mr. Messick said; that Mr. l\farquart is dead
and can't testify; t}1at 1\!r. Messick is now in some ...i\..rmy
camp far removed from here, and that appears in the deposion which Yon Honor has excluded; and upon the further
ground that ]\fr. Ashburn, in the presence of the jury, remarked that what he wanted was the Messick one "and they
haven't got that," thereby giving the impression to the jury
that we are holding back something· and that if Messick were
here, he would g·ive testimony which would be damaging to
us. We except for that reason. Now, if Your Honor will
mark it, that will end that.
The Court: I don't recall what the last number of the
defendant's exhibits wni;;. I will mark this "Defendant's Exhibit X. '' It has been refused; offered for the purpose of the
record, aud I am marking· it "Defendant's Exhibit D-X."
page 192

~

(The RtatemPnt referred to was marked "Defendant's Exhibit D-X.")

The Court: Mr. ·wmcox, do you wish to argue!
Mr. Willcox: I just want to read a few more words from
this case.
The Court: ·what pag('i
Mr. ,vmcox: 929.
"It is quite obvious that where an insurer is to prepare
an adequate defense in cases of contested liability, or -where
it desires to make a settlement without lifotation. it must have
from its insured a complete nnd truthful stafement of the
facts, made in the spirit of co-operation" and so forth. Now-

0. W. Shipp, A.dm 'r., etc., v. Connecticut Indemnity Co. 111

''It seems perfectly apparent that the conduct of Bohler
was a clear violation of the conditions of the policy.'' And
may I emphasize that there the insurance carrier had all the
evidence in the world exclusive of what Bohler said. They
had the statement of the parties, the finding of the license.,
and so forth, where we are dependent on Moser. '' • • • that
the conduct of Bohler was a clear violation of the conditions
of the policy. The evidence discloses a wilful and deliberate
breach by him • • •'' Here Moser says '' I got into the back
seat," and admits on the Rtancl that he never said he got out;
and in the written statement he says he promptly
page 193 } went to s]eep before the car started and didn't
know. m'<• * * whereby he repeatedly misled the
insurance company over a period of many months. He not
only failed to claim the protection of the policy; but denied
the liability of the company to him or to- anyone claiming
throug·h him, and this handicapped the insurer j.n the consideration of its liability. The insurer was, by the acts of
Bohler,_ deprived of an opportunity to determine for itself,
throug·h an immediate investigation, aided by a true statement
from its insured, whether it was liable and, if liable, whether it
was adyisable to make a settlement with the insured person
without suit.''
Now, under the evidence in this case, excluding the mere
fact of who was tried ; on all the evidence in this case if it
·we.re admitted that Mo~er was not driving, the plaintiff would
eertainly be out of court, because there is no evidence of his
or anyone else's authorizing another to drive the car. So
that would be out of court. Now" There was a withholding of information, the making of
untruthful statements, and the concealment of necessary, rE1levant, and material facts, actions not calculated to aid the insurer. There is no question of a minor variance
page 194 ~ in his testimony~ of unintentional or inadvertent
statements, or _of mere failure to disclose some
collateral fact.''
Here I pause to rall attention to my friend's statement
that after his trial in the Corporation Court we knew the
facts. There is no evidence in the record to show when we
discovered those fact A. I don't know when we discovered
them. But there is no evidence in the case to show that we
ever heard what went on in the Corporation Court, or when
we heard it.
''Bohler failed to give to the company written notice • • •
'as soon aA practicable.' " Now, here is the part : After Mr.
lfoser had denied everywhere he did deny that he was driv-·
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ing, had never admitted, to u~e his language, but had not
said specifically he did ; and then goes on the stand in the
Corporation Court and, to the surprise of everybody, admits
it; and is then a convicted felon; he would be absolutely useless as a witness. Besides that, if he had been· driving, he
would not be any good as a witness, anyway, if he hadn't said
that. After he said that, he couldn't be. His credibility was
destroyed by reason of l1is contradicted testimony and affidavits. And whether or not he had anv defense
page 195 ~ to the charge of negligence in operating·tl1e automobile., the conclusion is inescapable that it could
have made little difference had the company been 1·equired to
rely upon his testimony. He did not merely neg·lect the per.formance of the co-operation condition: he wilfully and deliberately failed to comply with it. Nothing is more mischievous or dangerous in litigation than a client who deliberately falsifies the facts in tl1e preparation of his case.
Mr. Ashburn: Your Honor, in reply to the defendant's
motion to strike out the tcc,timony of the plaintiff, we say that
beyond a peradventure, a jury question is presented here on
the question as to whether the facts which The Connecticut
Indemnity Company asserts constitute a la<"k of co-operation
that was substantial and material to the then abilitv of the
insurance company to prevent the fastening· of liability upon
it for the consequences of the accident. And· t]1at i.s what the
jury is called. on to determine. We contended as a matter of
law that thev were not suhstantial and material. Your Honor
has overruled tl1at. So the question is whether there was a
matter of fact, substantial and material, which tI1e jury is the
proper tribunal to decide.
In tlle case of lndt>mnity Insurance· C!ompanJJ v.
page 196 r Dai,is, 150 Va. 7778: the insurance company defenda:nt, upon a claimed lack of co-operation under a similar clause in the policy, broug-llt its adjuster and
attorney forward to te~tify that the man wJ10 was driving the
car would not give them any statement at all. The adjustor
said he went ont to see him and he was up on a house carp'entering· and he called him down off the I1ouse and asked liim
some questions about it and the man didn '.t sign any statement. I think he testified·at the trial that some of his friends
had told him not to ~ign anything. The· jurv I1eld that the
question of whether under tl1o~e circumstances there was a
lack of co-operation in. a material respect was for the jury;
and the jury held that 1t was not, a returned a verdict for the
plaintiff.
Now, here is what the Court said, Page 788:
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· "Upon the evidence the question of fact for the jury to
decide was whether, upon the demand of the plaintiff that
the company pay the amount of the judgment, the company
had in reply established breaches of the contract with the assured containing the terms of its agreement to PRY. the judg.
ment, and was thus not bound thereon.
'' In the petition for writ of error it is argued that the verdict is not warranted bv the evidence for three
page 197 ~ reasons. It is insisted in the first place that there
,
is not sufficient proof that the car involved in the
accident was the identical Es~ex roadster described in the
policy. No direct statement of that fact seems to have been
made by any witness, but in correepondence put in evidence
the company assumed it to be true, and in the examination on
both sides., it is manifeRtly regar~ed as beyond dispute. In
the letter written by the company denying liability the company refers to the particular car covered by the policy as the
car involved in the a<tcident, and places its denial of liability
on the 'failure of co-operation' on the part of the assured.
The evidence contained ample authority for the jury to find
that the car described in the policy was the car the management of which caused the d~ath of the decedent.
''In the next place it is insisted in the petition that the
assured failed 'to co-operate with this company, and refused
to give it information as to how the accident happened, plainly
in violation of the condition-s of the policy, thereby putting
the company in such a position that it could not know how
to defend suit, or whether it would be advisable to stand trial
or try to settle the claim out of court.' The accipag·e 198 ~ dent occurred on April 5, 1926. On the next day
the Danville agents of the company addressed a
letter. to the home office of the company in Philadelphia to
the following effect:
'' 'Gentlemen :

" 'Re: Policy CA 123460, J\L l\L Barker.
'' 'In reference to tl1e abov~ ai:isurecl, we are enclosing herewith account of an accident of Mr. Barker's in which a young
lady was instantly killed. The account is· self explanatory.
" 'We do not think there is any chance of a suit of even
a contention to elaim any damages from Mr. Barker. We,
however, thought .it b~st to report. the accident to you
promptly.' ''

·\

114

Supreme Court of Appeals of Virginia,

What they sent as an account of the accident was a newspaper clipping taken from the local paper.
"The newspaper clipping enclosed in the letter covers two
pages of the printed record and contains quite a detailed account of the accident, and those concerned in it. Mr. Benton,
the Danville attorney for the company, saw Barke·r twice •
within the next 30 days or more and says he could not get
him to give a statement with a full account of the circumstances of the accident, and that he also telephoned to his
house without being able to get in touch with
page 199 } him. Barker testified t.hat he was confined to the
house about two weeks after the accident, and it
was evident from the testimony of Mr. Benton, and Yarbrough a friend of Barker's, that the latter was very nervous~
and 'sbakey' for some time after the accident. Barker's testimony was to the effect that he had not inhmded to disregard
any of his duties under the policy and was willing to do what
was required of him. He says Mr. Benton came to see him
while he was at work on a building on Howeland Circle and
testified as follows:
" 'Q. Tell us what happened f
'' 'A. He come out there and said he wanted to sP-e Mr.
Barker and I told him I was the man, and I went down to
see him-I was on top of the house, and he told me he represented the insurance company, lthink! and he asked me about
a statement, and of course I didn't know exactly what to say
to him. He said to make a report like it was in the newspaper. He wanted to know if I would sign a statement to that
effect. I told him I didn't know whether I would or not.
'' 'Q. He asked you if that report in the newspaper was
about right and you told him it was just about as right as
you could give iU
" 'A. Yes, sir.
page 200 ~ '' 'Q. Did you refuse to give him any information that you could give him f
"' A. No, sir; that was all that was asked for by him or
anybody else.
'' 'Q. Did he ever ask you as to who were any witnesses to
it, or ask you to go out there and help him investigate?
" 'A.· No, sir.
'' 'Q. When the suit was broug·ht against you you went
with Mr. Yarbrough clown to his office again Y
'' 'A. Yes, sir ; I have been all the time.
'' 'Q. Were you willing and ready to help him in any way
that you could?
'' 'A. Yes, sir ; I have been all the time.'
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"-On cross examination he stated that he had been advised
by some of his friends not 'to sign anything or to tell anything.' Exactly what was meant by this does not further
appear. From the testimony of Mr. Benton, of Yarbrough
and of Barker the jury might justly have inferred that Barker was, for a long period after the accident, greatly wrought
up and in a very nervous and indecisive condition. Barker
appears to have been a rather illiterate and ignorant man,
timid and cautious. It may be, as suggested by
page 201 ~ the defendant, that he was fearful of being arrested on account of the accident, and for that reason was unduly frightened.' '-and reticent.
''On July 27, 1926, the company addressed to Barker, from
the Philadelphia office, the following letter:
\

'' 'You hold with the Indemnity Insurance Company of
North America, an automobile policy No. CA-123460. An
accident occurred at Stoney Mills, near Danville, on or about
April 5th involving the death of Miss Hettie Davis. In connection with the deat11, arising out of the operation of your
Essex car, covered under the above policy, you failed to cooperate with us in the investigation of the accident. Your
policy, among other things, specifically provides that the assured shall at all times render to the company all co-operation in his power and whenever requested shall aid in securing information and evidence. We, the ref ore, disclaim any
and all liability under your policy for the above accident.
"'Yours very truly.'
'' The provision of the policy upon which this denial of
liability is based is as follows:"
I won't read it to Your Honor. It is just like this one.
']he Court: Essentiallv like.
page 202 ~ Mr. Ashburn: Now, Barker employed counsel
when the insurance company disclaimed the policy
and defend of the suit; and there was a verdict for $4,500
against him.
"Upon principles too well established to need citation of
authority, it is manifest that, after having repudiated its
contract _liability in its letter of July 27th, the company
waived any right to complain of the compromise verdict
against Barker unless the latter was guilty of fraudulent
connivance in allowing the recovery against him. If the
company acted too hastily in so denying its liability, it was
not justified in refusing to comply with its duty to defend

~

116

Supreme Co11rt of Appeals of Virginia:

the damage suit against Barker. The jury found that the
company was not warranted in taking the position at the
time it did that Barker had violated his obligation to cooperate with it and assist in preparing for the defense of the
action for damages which might be instituted. -:Viewing the
evidence as upon a demurrer to it, as we must in considering
on appeal this motion for a new trial, we cannot hold that
the verdict was against the evidence in respect to the particular matter . . . ''-and they affirmed.
. Your Honor, we contend that it is clearly a jury
page 203 ~ case and we say that this instruction would in
substance embody the issue that would go to the
jury:
'' The Court instructs the jury that the only defense of which
the defendant. Tlie Connecticut Indemnity Company can avail
itself in this case is to claim that Pat Moser failed to co-operate
as contemplated by policy provision 8 of the contract of insurance. · Specifically, the defendant claims' that on the 13th
day of August, 1949, Moser, while relating the happening of
his accident to the defendant's representative, did not then
·affirmatively state tha.t he was the driver of the car although
he then knew he was the driver, but intentionally endeavored
to leave in doubt at that time the question of who was the
driver. As to this defense, the jury are instructed that it is
not a breach of the policy conditions sufficient -to prevent a
recovery in this case unless under the facts and circumstances
wp.i.ch then existed and which were then known to the representative of the defendant, the jury believe from the evidence
that the actions and conduct of Moser were substantial and ·
material to the then failure of the insurance company to prevent the fastening of liability upon it for the
page 204 ~ consequence of the accident.''
"We think that is a jury issue.' We think also
we are entitled to an instruction on another phase of the case,
and that is this:
'' The Court instructs the jury that if they believe from the
evidence that after it became fully known to the defendant
insurance carrier and firmly established beyond question that
Pat Moser was the driver of" the car at the time of the accident
and that no action for the recovery of damages had been instituted against him at such time, that the defendant Connecticut Indemnity Company nevertheless did not then elect to
treat the insurance contract as broken for the claimed breach
of· this policy condition but waited until February 12', 1950, a
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'time and period of more than four months thereafter and until
-the time when an action for damages was pending against
Moser and that it did not make any request of Moser for cooperation as to which he failed in compliance after action for
damages was instituted, then the defense of non-co-operation
is not available to this defendant and the jury should :find for
the plaintiff.''
Mr. Spindle: I just want to point out one thing to the Court
in answer to Mr. Ashburn. This is a contract
.page 205 ~ matter and it turns on the one clause inside of the
co-operation clause, that the insured must cooperate in obtaining evidence in an investigation.
Mr. Willcox: Exactly the same as in the Arghyris case.
Mr. Spindle: That being a clause in a contract and a contract
action, it is a question for the Court to construe. And where
there is no conflict in the evidence, it is a question of law. We
maintain that there is no conflict in the evidence because Moser
said on the stand, when Mr. Ashburn had him on examination
and asked '' Did you co-operate with the company in every
.way"-that was Mr. Ashburn's question, in substance if not
verbatim. ·
The Court: I can't believe that that question got by.
Mr. Wilcox: Yes; it did.
Mr. Ashburn: It would have called for a conclusion. I am
certain if I had asked it, you would have objected to it.
Mr. Wilcox: I think probably I did object.
The Court: And I would have ruled in your favor. I can
be wrong.
Mr. ·wncox: All right, sir. We move to strike
page 206 } it out now.
Mr. Spindle: No. We like the answer.
The Court: I don't think it is in there now.
Mr. Spindle: He was discussing his interview with Mr. Marquart and he was questioning him concerning whether or not
he withheld anything. The question was whether he refused
to answer any questions.
The Court: That may very well have been.
Mr. Spindle: The important thing is the answer. He said
"I co-operated and answered every question in every respect
except concerning who wa.s driving.''
The Court: I recall that answer.
Mr. Spindle: I don't remember the preface but I distinctly
remember the words "except who was driving."
. The ,Court: I recall that as essentially the answer.
Mr. Spindle: This man is suing in the shoes of Pat Moser
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and he has Moser on the stand. In effect, the plaintiff said
'' I did not say anything about who was driving. I failed to
co-operate in connection with the statement to the insurance
company's representative concerning who was driving."
There is no conflict in the evidence. He admitted that he did
not make that very essential statement, and that
page ·207 ~ certainly cannot be considered inconsequential as
Mr. Ashburn infers, in view of the opinion in the
Arghyris case where Bohler made the same statement and
they said that the question could not even be raised as to
whether. that was lack of co-operation. There is no conflict in
the evidence. It is a question of construing the co-operation
clause and that is a question of law for the Court.
The Court: Have you anything more td sayY
Mr. Ashburn: I don't think so, Your Honor. I think we
have exhausted the subject.
The Court: In the opinion of the Court, the evidence in this
case is uncontradicted and shows that there was a definite lack
or failure of co-operation on the part of Pat Moser. The
failure was to disclose who was driving. I cannot think of a
more consequential question or more material or substantial.
He admits that he never tola anyone. He says he avoided the
question. Certainly, he never disclosed it to anyone until he
testified on the stand. The notice that he filed would clearly
lead anyone reading· it to assume that Mary Shipp, who wa.s
killed in this accident, was driving the car. Necessarily there
would not have been. any liability on the· insurance company
if Mary Shipp had been driving, for her own
page 208 ~ death. So it strikes me that it is very material
and very substantial.
· So far as the Court can recall, there is not a scintilla of
evidence in conflict with the statement tliat he definitely did
not disclose who was driving. It is almost impossible to believe that if he had not led an attorn~y, a trained attorney,
into thinking that someone else was driving, that question
would have been hammered at him until it was answered one
way or the other, or the statement would show definitely that
he refused to ans:wer.
I am going to sustain the motion o.f the defendant to strike
the evidence. Call the jury.
Mr. Ashburn: Of course, Your Ho,nor will no,te our excep.
tion to the Court's ruling.
The Court: Yes, sir.
Mr. Ashburn: The plaintiff excepts to the action of the
Court in sustaining the defendant's motion to strike the evidence and refusing to submit any issue of facts to the jury,
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upon the grounds assigned in oral argument before the Court,
.and for the additional reason that it is plainly a jury question
to determine what constitutes a lack of co-operation and
whether any withheld information is substantial and material
or whether it is a mere mistatement or inadverpage 209 } tence ; and upon the ground that the insurance
company did not elect to terminate the contract
of insurance for the reasons which it asserts as a defense to
recover in this case and it waived its right to do so, and it is
estopped to do so, -for the reason that the statutes of Virginia
requiring policies of insurance in the form of the instant policy
are designed for the protection of the public and for the protection of persons injured by the operation of insured
automobiles;
And upon the further ground that the Court has regarded
the factual situation presented in this case as being governed
by the opinion of the Court of Appeals of Virginia in State
Fann Ins11.rance Cmnpa,ny v. Arghyris, 18~ Va. 913; whereas,
the facts are totally different, present no parallel to the facts
in the Arghyris case, and such case is not authqrity governing
the disposition of this case.
·
(The Court then submitted the case to the jury with the
plaintiff's evidence struck therefrom; the jury retired to
consider its verdict and returned with the following: "We, the
. jury, find for the defendant.")
Mr. Ashburn: In view of the fact that the jury verdict was
_ brought about by the action of the Court, it is
page 210 } unnecessary to move to set aside and award a new
trial on error of judgment for the plaintiff.
The Court: I assume you are right, but you may so move,
of course, and I will overrule it; and if it is necessary, then you
will have your exception.
Mr. Ashburn: I do so move and Your Honor overrules it.
The Court : That is right.
Mr. Ashburn: And we have the exception.
Pursuant to the provisions of .Appellate Procedure Rule 5 :1,
Sec. 3 ( e), Counsel for the plaintiff and defendant sign the
foregoing transcript on Jnly 13th, 1951.

EDW. C. KELLAM
W. R. ASHBURN
Counsel for Plaintiff
WILLCOX, COOKE & WILLOOX
Counsel for Defendant
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EXRJBITS.
PLAINTIFF'.S EXHIBIT NO. 1.
Virginia:
In the Court of Law and Chancery of the City of Norfolk:
on the 28th day of June, 1950..
ORDER..
Onie W. Shipp,. Administrator of the Estate of Mary Frances
Shi pp, deceased, Plaintiff
v..

John D. Leitch, Jr., Committee of the Estate of Pat Louis
Moser, Convict,: Defendant.
·
and
Onie w·. Shipp, Administrator of the Estate of Mary Frances
Shipp, deceased, Plaintiff
v.
Pat Louis Moser, Defend.ant.
ORDER.

This day came the plaintiff in person and by counsel, and
came. a;s. well John D. Leitch, J:r., Committee of the Estate of
Pat Louis Moser, Convict, and thereupon came a jury, to-wit;
W. E. Snellings,. JI'., John J. Simmons, ,villiam W. Mayhew,.
F. H. Bagby, R. B. Hogshire, F. L. Stewart and H. T. Aycock,.
who upon being duly sworn the truth to speak upon the issue
joined and having heard all of the evidence and argument of
counsel,. returned a verdict in the following words and figures,.
"We the jury·find for the plaintiff against John D. Leitch, Jr.,.
Committee for the Estate of Pat Louis Moser, Convict, and
Pat Louis Moser in the amount of $15,000.00 to be divided as
follows, Onie W. Shipp-$5,000.00, Ora Shipp $5,000.00, Ora
Elaine Shipp, $2,500.00, Elsie Virginia Shipp, $2,500.00".
Whereupon it is considered by the Court that the said
plaintiff recover against the said defendants, John D. Leitch,
Jr., Committee of the Estate of Pat Louis Moser, Com-ict,
and Pat Louis Moser, the sum of Fifteen Thousand
page 2 ~ ($15,000.00) Dollars, apportioned as follows: To
Onie W. Shipp, $5,000.00, Ora Shipp, $5,000, Ora
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Elaine Shipp, $2,500.00, Elsie Virginia Shipp, $2,500.00, with
interest thereon at the rate of six per centum per annum from
the 28th day of June, 1950, until paid, together with his costs
about his suit in this his behalf expended .
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Virginia:
In the Court of Law and Chancery of the City of N or{olk
on the 28th day of June, 1950.
ORDER.
Onie W. Shipp-, Administrator of the Estate of Mary Frances
Shipp, deceased, Plaintiff
v.
John D. Leitch, Jr., Committee of the Estate of Pat Louis
Moser, Convict, Defendant.
Onie W. Shipp, Administrator of the Estate of Mary Frances
Shipp, deceased, Plaintiff
v.
.
Pat Louis Moser, Defendant.
ORDER.
This day came the respective parties plaintiff in the above
entitled actions by their attorneys and moved the Court for a
merger of the two causes of actions. The said two causes of
actions arising out of the same accident and being between
the same parties.
On consideration whereof, It is therefore, Adjudged, Ordered and Decreed that the two several actions be and the
same are hereby merged into one cause and to be tried at the
same time and before the same jury.
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PLAJNTIFF'S EXHIBIT NO. 2.
Virginia:
In the Court of Law and Chanc~ry of the City of Norfolk.
Onie W. Shipp, Administrator of the Estate
Shipp, deceased, Plaintiff

of Mary Frances

v.
John D. Leitch, Jr., Committee of the Estate of Pat Louis
Moser, Convict, Board of Trade Building, Norfolk, Virginia,
Defendant.
NOTICE OF MOTION.
To: John D. Leitch, Jr.,
Committee of Estate of Pat Louis Moser, Convict.
(l} You are hereby notified that twenty-one days after
service of this notice of motion for judgment on you, the
undersigned, t~e Administrator of the Estate of Mary Frances
Shipp, deceased, on behalf of the said estate, and the heirs of
the said deceased, will move the Court of Law and Chancery of
the City of Norfolk, Virginia, at its Court House in said City
for a judgment against you as Committee of the estate of Pat
Louis Moser,· Convict, for the sum of FIFTEEN THOUSAND ($15,000.00) DOL;LARS, for damages for the death of
Mary Frances Shipp, on or about the 11th day of August, 1949,
as a result of personal injuries received by the said deceased
at or about 5 A. M., while a passenger in an automobile operated by Pat Louis Moser.
·
(2) That at the time of the accident the said automobile was
being operated along the 1900 block of East Olney Road in the
City of Norfolk, and the deceased, Mary Frances Shipp was a
guest in the automobile and had no control or authority over
the operation of the said automobile at the time the fatal
accident occurred.

Exhibit No. P-2, Initialed for Identification.
J.H. T.
Judge.
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(3) That Pat Louis Moser, through his gross carelessness,
recklessness, negligence and violations of law, in the dangerous
and heedless manner and speed which he operated the said
automobile without respect to traffic conditions and conditions
of the said street, faped to keep the said car under proper
control and keep it in the street and off the curb and sidewalk,
but drove the car at a high rate of speed and without keeping a
proper lookout, or taking proper care for the traffic conditions
of the street, lost control of the said car, ran it across the
curbstone, and struck several trees, though there was ample
room in the street to pass safely. The said Pat Louis Moser
failed to apply his said brakes or to co~trol the automobile so
as to avoid a collision with the trees which were over the curb
and near the sidewalk, or to keep the said car under proper
control. By reason of his gross and wanton carelessness, and
negligence, recklessness and improper conduct in the operation
of his automobile and the negligent and reckless manner which
he drove the said automobile as aforesaid, the said deceased
was seriously and fatally injured, internally and otherwise, in
and about her side, stomach, back and other parts of her body,
and as a result of such injuries, caused by the gross and
wanton negligence of Pat Louis Moser, she died.
.
· WHEREFORE, the Administrator of the decedent's estate
is entitled to recover damages from the said Pat Louis Moser
for the death of the decedent for the amount herein sued for.

HENCE this motion for judgment.
ONIE W. SHIPP,
Administrator of the Estate of
Mary Frances Shipp, deceased.
By KELLAM & KELLAM
Counsel
KELLAM & KELLAM, p. q.
Board of Trade Building,
Norfolk, Va.
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PLAINTIFF'S EXHIBIT NO. 3.
FI. FA.
Commonwealth of Virginia,
To the Sergeant of the City of Norfolk, Greeting:
WE COMMAND YOU, that of the Goods and Chattels of
Pat Louis Moser, Defendant, late in your bailiwick, you cause
to be made the sum of Fifteen Thousand Dollars and No cents
($15,000.00) with interest thereon, to be computed after the
rate of six percentnm per annum from the 28th day of June,
.. 1950, till payment . . . . ................................•
. . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . .................. .
which Onie W. Shipp Adm. etc., Plaintiff lately in our Court
of Law and Chancery of the City of Norfolk on the 28th day of
June, 1950, has recovered against the said Defendant as well
for ........... ·.certain .................. as for the interest
thereon .................. also $45.00 which to said Plaintiff
...................... in the same court were adjudged for
............ costs in that behalf expended whereof the said
Defendant ................ convict as appears to us of record;
and how you shall have executed this writ, make known at the
Clerk's office of our said Court of Law and Chancery ·of the
City of Norfolk, on the 20th day of September, 1950, and have
then and there this writ.
Witness, W. L. PRIEUR, Jr., Clerk of our said Court, at his
office, the 20th day of July, 1950, in the 175th year of the
Commonwealth.

W. L. PRIEUR, Jr., Clerk,
By L. M. CALVERT, D. C.
Exhibit No. P-3, Initialed for Identification.

J.H.T.
Judge.
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_Page 2 ~

DEFENDANT'S EXHIBIT NO. 2.

AUGUSTUS " 7I-IITFIELD BOWDEN, JR.,
called as a witness on behalf of the defendant, having been
•
first duly sworn, testified as follows:
Examined by Mr. Willcox:
Q. What is your name 1
A. Augustus Whitfield Bowden, Jr.
Q. And where do you live; Mr. Bowden Y
A. 635 May A venue, Norfolk, Virginia.
Q. What is your occupation T
A. Seaman.
Q. Have you recently been at sea 1
A. Yes, sir.
Q. When did you come back to port Y
A. I got in Saturday morning. ·
Q. Have you sir:n~d up for another voyage¥
A. Yes, sir.
Q. When are you to leave?
A. Tomorrow.
Q. Mr. Bowden, did you know Mr. Pat L. Moser!
A. Yes, sir.
.
Q. Were you in the vicinity of or at the night club where
·he was just shortly before the accident in which Mr. Brinn
and a girl were killed Y.
A. Yes, sir.
Q. Did you see Mr. Moser there?
page 3 ~ A. Yes., sir.
Q. vYhen he left, did he leave ahead of you, or
·behind you, or at the same time with you Y
A. He left just before I did. I left right behind him.
Q. ·when did you next see him Y You were driving Mr.
Brinn's car?
·
A. That is right, sir.
Q. And he was driving· the car belonging to his brother?
A. That is right.
·
Q. Tell the Court what you saw after thaU
A. Well, the next thing I Raw, a policeman had him pulled
over on the side of the hi~·hway. I went rig·ht on by him,
down on the old Glenrock Road, I believe it is; the one that
runs to the old condemn~d brid~e. I sat there for awhile and
I did not see him, so I turned around and went back. I
thought maybe he had a little trouble; they were all ,drinking.
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Aug1tstus Whitfield Bowden, Jr.

to

I got· back, and they were talking
the policeman·--Brinn
and Pat. ·so, I went right on by them and came back by them
again. Brinn was just talking to the. policeman then. Pat
•had done got back in the car.
So I went down the road and sat again for about five minutes. They still did not come, so when I started to
page_ 4 ~ come back up on the bighivay again, I ·met them.
They w~re coming toward me, and I was going back
to the highway. They blowed· their horn and stopped. I
pulled in a lady's yard, backed up and got right behind them.
We got bumper-to-bumper before th~y took off. Then when
they took off, I was right behind them all the way in.
Q. vVho was driving the Moser car then Y
A. Pat Moser was driving.
Q. Did you follow them up to the time of the accident Y
A. I followed them until they hit the tree.
Q. Who was driving at that time Y
A. Pat Moser was driving..
Q. Did you get out at the scene of the accident?
A. Yes, sir.
Q. Where was l\foser then Y
A. Sitting right under the wheel.
Q. Did you help to get him out Y
A. No, sir. I was helping Brinn to get out. The two men
that did help Moser., driving the car, I told them to pull him
out of the car.
Q. Is that the same :wcidrnt in w11ich a po1ice officer named
Brinn and a girl named Shipp wer<1 kiJled 7
A. That is right, sir.
.
Q. Did a Mr. Marquart, a lawyer repreRenting an insurance
company, call on you about this casef
page 5 ~ A. Yes, sir.
.
Q. Did he ask you to tell him about the accident
and about Moser?
A. Yes, sir.
Q. Did you tell l1im that Moser was driving- the car?
A. No, sir. I told him that Moser was sitting against the
building when I 11:ot there.
Q. Did he ask you wliotlH?r you ever reco!!nizecl Moser driving- the car after the polieeman had Rtopped them Y
A. (Pause) It seem8 to me like he did, Mr. Willcox. It
has been so long ago. The direct statements that were made,
1 don't remember much about them.
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Q. You told him when you got there that Moser was sitting
beside the building and out of the car?
A. That is right, sir.
Q. Did you ever tell him- that Moser was driving the carf
A. Not that I can re.member.
Q. Why did you tell him that f
Mr. Ashburn: I object to that. The reason which this
witness may have had for making any statement, or withholding any statement, we contend to be immaterial, and irrelevant to any issue in th~ case, and not admissible against
the plaintiff in any respect.
page 6 r Mr. ·wmcox: In reply, I say that the whole defense of the insurance company in this case is that
Moser failed to cobperate with the company, denied that he
was driving the car, and sought to conceal from them the
fact that be was driving the car; and that this witness will
now testify specifically that !foser specifically asked him to
tell a story-not to tell that he was driving the car-to tell
a story that would leave it in doubt.
Mr. Ashburn: If that is the theory of the defendant as to
the admissibility of this evidence, we wish to' interpose the
further objection that it would be hearsay as to this witness;
and, beyond that., that it certainly would not be admissible
unless this witness was direct.Iv instructed to withhold information from the insurance carrier. If he wished to withhold it from the police, that would have no bearing on it.

By Mr. Willcox:
Q. Go ahead and answer the question: Why did you tell
, that story, Mr. Bowden?
A. Well, Mr. Moser told me not to say anything- about him
driving the car when he was sitting up against the building.
After they got him 011-t of the car I went around and talked to
him. That was before the police officers came.
page 7 } Then after he went to the hospital for treatment,
and things; I talked to Mr. Moser at the hospital
one nip:ht, and he asked me what I told the police officers, and
I told him what I told Ser~eant Towe. He said, ''Well, that ·
doesn't mean anythin!r. When you go in court, the main
thin~ is to leave a doubt in the people's minds as to who was
drivinp: the car.'' He said, ''Don't put me behind the wheel.''
So, for a COJtple of days we talked about it. I would see
him on the street or around the store., and we would talk -
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about it. We went to Police Court, and I did not say that he
was driving the car.
Q. The testimony that you gave in Police Court was along
the same lines that you told Mr. Marquart t
A. That is right.
Q. And that was all done at Mr. Moser's requesH
.A.. That is right, sir.
Mr. ·wmcox: The witness is with you, Mr. Ashburn.
Mr. Ashburn: I shall cross examine without waiving my.
objections.

CROSS EXAMINATION.
By l\fr. .Ashburn:
.
Q. Mr. Bowden., you had known Pat Lewis Moser for a
considerable while, I imagine? A. That is right, sir.
page 8 }- Q. How long·1
.
A. I don't know; ever smce I have been m
Brambleton, I guess-about 10 or 15 years.
Q. You all were friends 1
A. Yes, sir.
Q. Did yon also know his brother, the owner of this automobile!
A. Charlie Moser, yes, sir.
Q. You knew him T Had you known him about the same
length of time¥
A. Yes, sir, but I did not know that he owned the car. I
was under the impression that Pat Moser owned the car. I
did not know anything about their business.
Q. Charlie Moser was not present on th~ night of the happening of this accident?
·
A. No, sir, I did not see ~im.
Q. At any time during tbe nighU
A. No, sir.
Q. Did you also know Mary Frances Shipp, tlle girl who
was killedT
A. Yes, sir.
Q. And how long had yon known her f
A. Quite a few years. She was a local girl, too.
·
Q. How about Officer Brinn, how long· had you known himf
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~

A. I had known him about, I guess, ever since

he went on the police force. He used to be in the
same shipping union that I was, sailing on ships.
Q. Do I understand it then that all of the parties whose
names you have mentioned were friends Y
.A. That is right~ sir.
Q. Mr. Bowden, where was the location of this place that
you all had attended for amusement that night1
A. It is located on the Military Highway. It is .a little lot
just off the Military Highway, right off the Virginia Beach
overpass.
Q. Did it have -any name 1
A. The Highway Tavern.
Q. What time would you say the parties left there that
night?
·
A. It was early in the morning; around .4 :00 or 5 :00 o'clock
in the morning.
Q. Did all of you go there together?
A. No, sir.
Q..Y.ou happened to meet at the place!
A. That is right. They were in a party and I was in another party.
Q. When leaving that place, who were the occupants of the
car which you now say was driven by Pat Lewis Moser?
A. There was Spike Messick; he was in the back
page 10 ~ seat passed out. There was Brinn, sitting on the
outside of the front seat. The Shipp girl was in
the middle, and Pat got under the wheel. That is the way they
·
drove away from there.
Q. And who was in your car T
A. Me and a boy named Collins, who was in the stockade
with me. "\Ve were in the stockade together in the Army at
Camp Lee, Virginia. He come clown to visit me the morning
before that happened. "Te went out there that night together.
Q. So there were only two in your car 1
A. That is right, sir.
.
Q. Where was the place where this accident happened in
which Mary Frances SHpp and Brinn were killed Y
A. It was on Olney Road.
Q. Do you know about whP.re7
A. I believe· it was the H~OO block. It was right down close
to the railroad tracks, at the foot of Olney Road.
Q. You refer to the Norfolk and Western Railroad T
A. That is right. I believe that is the 1800 block.
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Q. How far ahead of you, at the time ithad the accident,
was the automobile in which Mary Frances Shipp was riding?
A. It was quite a ways ahead of me, but it was
page 11 ~ never out of sight. It was only, I would say, about
half a city block ahead of me the whole way in.
Q. Do I understand that after leaving the Highway Tavern
and before reaching the place where the accident occurred,
this car ahead of you was stopped by some police officer, before the accident occurred f
A. That is right., sir.
Q. Do you know who he was 7
A. No, sir, I don't.
Q. Do you know whether he was a state or city officerY
.A. I believe he was a state policeman.
Q. Do you think that was before you entered the Norfolk
City limits?
·
A. ·when he was stopped he was still in Princess Anne
County zone, on the Military Highway. That is the Princess
Anne County district.
.
Q. Mr. Bowden, when the accident occurred you stopped
you car?
A. Yes, sir, right acroRs the street.
Q. And I understood you to say that you assisted in getting Brinn out of the other automobile?
·
A. That is right, sir.
Q. And who helped you get him out?
A. I don't know. "\Vhen I started to help him I
page 12 ~ was by mys0If, and then about two or three minutes
later it" looked ~ike a million people were around
there. Everybody was trying to do something to get him out.
Mr. Brinn was laying half in the car and half out of the car.
The door jammed ag-ainst tlie seat and had his leg·s pinned in
the car. We did not move him from that position until the
police officers arrived. One of the police officers and myself
pulled the seat back so we could get him out and put him in
the ambulance. .
·
Q. Had Pat Lewis l\foser been taken out of the car at that
time?
A. He was taken out before the police officers got there,
yes, sir.
Q. Who was it that took him out?
·
A. Mr. Burdette, and I believe the other man's name was

"
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Capelle. He was the man who lived across the street there.

· It was either Chappell or Capelle.

Q. Did you know either one of thoRe men before that night!
A. I knew Mr. Burdette from an old friend, way back., and
I knew Mr. Capelle just by sight, living around the neighborhood.
Q. Is that the same neighborhood in which you lived generally?
. A. Yes, sir.
page 13} Q. And the same neighborhood in which Pat
Lewis Moser lived f
A. He lived around that neighborhood, yes, sir.
Q. Do you know whether Mr. Burdette also knew Pat Lewis
Moser!
A. He did, sir.
.
Q. I understand you to say that after Moser had been taken
out of the car he was placed against or. beside a building on
the opposite side of the streeU
A.· Rig·ht against a l10use, yes, sir.
By.Mr. Willcox:
Q. On' the opposite side of the gtreet?
A. The same side that the car was against the tree.

By Mr. Ashburn:
Q. That would he the north side of the street?
A. The south side.
Q. Do I under~.tand you to say that at that time Moser
was interested in not having the police know who was driving
the cart
·
A. Yes, sir. He said, "Don't tell them who was driving."
Q. Did he ever make any reqnest to you not to tell anybody,
other than the police, who was chiving?
A. Not until after he come back from the hospital. He
said, "Don't tell anybody I was driving the car."
page 14 } Q. But that night, the way you understood it was
that he did not want the police to know who was
driving?
.A. That is right.
Q. In the Willcox's question a man. named Marquart has
been referred to. When did Mr. Marquart see .you or ask
you any questions Y
•
A. I believe the firAt time I talked to 1\fr. Marquart was in
Sergeant Towe 's office.

·,
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Q.· How long was that after the happening of the accident!
A. The next day or so, I believe.
Q. Do you know whether it was one, two or three days Y
A . I could not say for sure. It has been so long.
Q. Did you go there by request to the place where you
talked with him!
·
A. Sir, I went down there to see Sergeant Towe and tell
him the statement of just how it happened.
Q. Sergeant Towe had asked you to come there Y
A. Yes, sir.
Q.. Was that before the Police Court hearing or after¥
A. That was before, sir.
Q.. You did not then say that-Pat Lewis Moser was not driving the car-!
A. I did not sav he was or I did not sav he wasn't ..
· Q. One way or the other Y .,
page· 15 ~ A. No, sir.
Q. Did you tell Sergeant Towe and Mr. Marquart how the people had been placed in the automobile¥
A. Yes, sir.
Q. Did you tell them that Mr. Brinn was on the right-hand
side, and. Mary Frances Shipp was in the middle, and Pat
Lewis Moser was under the wheel!
A. I told them that Mr. Brinn was on the outside, and Miss
Shipp was in the center,, and Mr. Moser was out of the car
against the building.
Q. You also told them the placing of l\Iiss Shipp and Brinn T
A. That is right, sir.
Q. And you told them t1ia t correctly 1
.A. That is right, sir.
Q. Was there any question, or did yon malrn any statement,
as to where the man named Messiclr was in the car?
A. I told Sergeant Towe that he was in the back seat the
last time I saw him.
· Q. And that he was in the back seat after the accident had
occurred?
A. Yes, sir. When it occurred' right then he was in the
back seat. He was also pulled out and put against the building alongside Pat Moser.
page 16 ~ Q. So that the main purport of your statement,
by process of elimination, put Pat Lewis Moser as
tlie one who was on the left-hand side of the front seat of the
carY
A. That is right.
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Mr. Willcox: Objected to as calling for a conclusion.
By Mr. Ashburn:
Q. Did Mr. Marquart introduce himself to you 7 Did he
tell you what his interest in the matter was or what connection he had with it I
.A. I believe he did. - It has been so long a.go, I just faintly
remember talking to him in Sergeant Towe 's office. I don't
remember too much about the statement.
Q. 'l imagine your attention was directed primarily to what
Sergeant Towe asked you, was it not?
.A. That is right.
Q. Do you recall whether or not Mr. Marquart actually
asked you any questions 7
A.. He asked me some questions, yes, sir.
Q. But you are not now able to EZay what they were 7
A.. I don't remember correctly what they were. It has
been a couple of years and I have kind of forgotten about it.
Q. Do you at this time have in your own mind an idea as to
who Mr. Marquart said he was, or what his conpage 17 ~ nection with it was Y
A.. I believe he said something about being with
the insurance company, or representing the insurance company.
Q. That is not very plain to you Y
A.. It is not too plain, no, sir.
Q. What became of Mr. J\Iessick, Mr. Bowden7
.A. He started going back to sea for awhile, and then the
.Army got down behind him. He got off a ship about three
months ago., I believe it was, and he is in the Army now.
Q. You don't know where Y
.A. I believe he is at Camp Campbell, Kentucky. I am not
sure about it. I have not beard anything from him in about
four months now.
6

Mr. Ashburn: I think that is all.
RE-DIRECT EXAMINATION.
By Mr. Willcox:
Q. Mr. Bowden, Mr. l\foser never did mention the insurance
company?
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A. No, sir.
Q. Did he tell you why he wanted you to refrain from saying that he was driving the car and to leave it in dou~t Y
A. The on]y thing he told me was that he did not want to
go to the pemtentiary; that he did not think he could pull any
time.
page 18 }

Mr. Willcox: That is all .

..

•

•

•

•

A Copy-Teste :

:M:. B. WATTS, C. C.

' l

INDEX TO RECORD

Page.
Writ' of Error Awarded .................. ; . .. . . . . . . . 1
Record . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
. Judgment, May 25, 1951-Complained of . . . . . . . . . . . . . . . 2
· Notice ·of Appeal and Assig-nments of Error . . . . . . . . . . . . 3
Assignments of Cross-Error . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Defendant'~ Exhibit No. 3-Statement of Pat L. Moser .
6
Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 14
Onie W. Shipp . . . . . .......................... 14, 90
. ' Vivian Moser . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23, 45
· · F. H. Tucker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40
Pat ··Louis Moser . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
J. Barbour Rixey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84
· Augustus Whitfield B.owden, Jr. . . . . . . . . . . . . . . . . . . 125

