tain:

RULE 5:12-BRIEFS
§1. Fonn and Contents of Appellant's Brief. The opening brief of appellant shall con-

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia c':se.s shall be to the official Virginia Reports and, in addition, may refer
to other reports contammg such cases.
(b) A brief statement of the material proceedings in the lower court, th" errors assigned
and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.
( d) With respect to each assignment of error relied on, the principles of law, the argument and the authorities shall be stated in one place and not scattered through the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.
( c) A statement of the facts which are necessary to correct or amplify ,he statement in
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
( d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving his
address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5: 2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk's office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5: 2, are filed in the clerk's office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk's office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5: 2, are filed in the clerk's office, and the brief of the
appellee shall be filed in the clerk's office within thirty-five days after the opening brief of the
appellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
appellant may file a reply brief in the clerk's office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time ; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appellant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appellant's brief.
( c) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case ;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.
§5. Nwnber of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so a,
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.
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AT RICHMOND

Record No. 4784

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals held
at the Supreme Court of Appeals Building in the City of
Richmond on Thursday the 26th day of September, 1957.
VIOLET SHE,RLEY,

Plaintiff in Error,

against
PHILIP LEE LOTZ, ADMINISTRATOR OF THE ESTATE OF EDGAR H. LUSK, DECEASED,
Defendant in Euor.

From the Circuit Court of the City of Waynesboro

Upon the petition of Violet Sherley a writ of error is
awarded her by one of the Justices of the Supreme Court of
Appeals on September 26, 1957, to a judgment rendered bv
the Circuit Court of the City of Waynesboro on the 19th day
of April, 1957, in a certain motion for judgment then therein
depending wherein Philip Lee Lotz, Administrator of the
Estate of Edgar H. Lusk, deceased, was plaintiff, and the
petitioner was defendant; upon the petitioner, or some one
for her, entering into bond with sufficient security before the·
clerk of the said Circuit Court in the penalty of $500, with:
condition as the law directs.
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RECORD

•

•

•

•

•

Filed in the Clerk's Office· of the Corporation Court of
Waynesboro City, October 5, 1954.
Teste:
BETSY N. JORDAN, Clerk.
MOTION FOR JUDGMENT.
PHILIP LEE LOTZ, Administrator of the Estate of Edgar
H. Lusk, deceased, moves the Corporation Court for the City
of Waynesboro, for a judgment against Robert Sherley and
Vjolet Sherley, jointly and severally, in the .sum of ThirtyFive Thousand Dollars· ($35,000.00), justly due and owing
the undersigned for the wroJJ,gs and injuries hereinafter set
out, to-wit:
·
1. That on the 5th day of June, 1953, about 8 :00 A. M.,
the undersigned's decedent, Edgar H. Lusk, a resident of
Tennessee, was riding as a guest passenger in a· 1951
Plymouth Cranbrook model automobile owned and operated
by his son-in-law, Merle C. Colglazier, with empty two-wheel
trailer atta~hed, in a southerly direction on U. S. Highway
No. 11, a short distance south of the Town of Athens in
McMinn County, Tennessee, said vehicle being operated on its
right-hand side of said highway in a lawful manner and said
highway at that time and place being a two-lane blacktop
·
·
highway.
2. That then and there, a 1953 Buick automobile, owned by
you, Robert Sherley, and operated by your wife and agent,
Violet Sherley, acting within her authority, was travelling
in a northerly direction on U. S. Highway No. 11, and ran
into and struck the automobile in which the undersigned's
decedent was riding and injured said decedent at the time
and place aforesaid.
page 2 ~ 3. That it then and there became and was your
duty, in driving your said automobile, to have your
automobile under proper control; to operate your said automobile on your right-hand side of said two-lane two-way high,.
way; tp keep a proper lookout for other. cars being operated
along said highway; to operate your automobile at a careful
speed not greater nor less than was reasonable and proper
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J:!~ving--due regard to the traffic, surface and width:.of the
:Pigh:way -and of any other conditions then existing; to obey the
laws of the State of Tennessee with respect to the operation of
your automobile along the highway; to refrain from any and
all acts of carelessness and negligence which might endanger
th~.. ~'£.ety of other pe-rsons.using said highway, including the
undersigned's decedent. .
4. Notwithstanding said duties, you operated your said
automobile in a careless, reckless and negligent manner in the
following respects :
(a) In failing to keep your automobile under proper control ;
"
.,
•,
'
(b) In failing to operate your automobile in your right-hand
lane of said two-lane two-way highway;
(c) In failing to keep a proper lookout far other cars being
operated along said highway;.,
( d) In failing to operate your automobile at a careful
speed not greater than what .was reasonable and proper having due regard to the traffic, surface and width of the highway
and of any other conditions then .existing';
·
( e) In overtaking or att~mpting to· overtake· and pass a
vehicle ahead of your automobile praceeding in the ,same
direction when it was unsafe and unlawful to do so;
(f) In driving your automobile to the -left of the center
of said two-lane two-way highway ·and into the lane lawfully
occupied by vehicles moving in the opposite direction;
.
. · (g) In exc(leding· a reasonable speed under the circumstances and traffic. c~mditions obtaining at ·the time;
·
(h) In failing .tC> stop, .slow down or regulate the speed
of your automobile in accordance. with the ·-requirements of
lawfully posted road signs ;
(i) In failing to observe the law's of the.State of
page 3 ~
Tenessee in the-operation of your ·automobile;· ·
(j) And in operating your said automobile in a careless,
reckless .and negligent manner at the time and place complained of.
5. And as a ·direct and proximate result of the reckless
and careless operation of your automobile as aforesaid and
as a result of the violation of the duties placed on you, the
undersigned's decedent sustained painful, serious and mortal
injuries, including a broken left hip and various contusions
and lacerations from which he. underwent great pain and
suffering and subsequently died on or about November 15,
1953.
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Wherefore, the undersigned Administrator of said decedent's estate is entitled to recover damages from you in
the amount herein sued for.
PHILIP LEE LOTZ
Administrator of the Estate of
Edgar H. Lusk, deceased.
GEO.M.COCHRAN
Counsel
Staunton, Va.

page 6

•

•

•

•

•

•

•

•

•

•

~

DEMURRER.
The defendants, by counsel, demur to the plaintiff's notice
of motion and say that it is insufficient in law. They assign
the following grounds:
1. The alleged cause of action for personal injuries su:ffered
by plaintiff's intestate on June 5, 1953 did not survive his
death on or about November 15, 1953.
2. If any right of action for personal injuries to plaintiff's
intestate existed at the time of institution of this action, it
did not include a right of recovery for pain and suffering, as
alleged in said notice of motion.
3. Said notice of motion fails to allege any basis of recovery for the death of plaintiff's intestate, inasmuch as the
right to recover for death by wrongful act under the Virginia
statute is limited to causes of action arising within the State
of Virginia and no right of action for wrongful death exists
under the common law.
ROBERT SHERLEY
VIOLET SHERLEY
By Counsel.
Filed in the Clerk's Office of the Corporation Court of
Waynesboro City, October 27, 1954.
Teste:
BETSY N. JORDAN, Clerk.
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page 7 ~

PLEA.
The said defendants, by their attorneys, come and say
that the supposed cause of action in the notice of motion alleged is founded upon a purported claim that is barred by
the statute of limitations and was barred before the commencement of this action in manner and form as the said
plaintiff hath complained against them, and this the defendants are ready to verify.
ROBERT SHERLEY
VIOLET SHERLEY
By Counsel.
TIMBERLAKE & SMITH
By W. B. TIMBERLAKE, JR.
Industrial Loan Building
Staunton, Virginia, p. d.
Filed in the Clerk's Office of the Corporation Court of
Waynesboro City, October 27, 1954.
Teste:
BETSY N. JORDAN, Clerk.
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ORDER.
On March 14, 1955, came the plaintiff, by his attorney, and
the defendants, by their attorneys, and submitted briefs and
oral arguments on the demurrer and plea heretofore filed
in this action by the defendants. And the Court, after mature
consideration and being of the opinion that said demurrer is
not well taken, doth accordingly ORDER that the same be
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and it hereby is overruled, to whicn ruling the defendants
except. And the Court, being of the further opinion that the
period of limitation for the institution of this action for the
death of Edgar H. Lusk is one year from and after his death,
as provided by the Death by Wrongful Act p'rovisions of the
Code of Virginia, doth ORDER that the defendants' plea
be and it hereby is overruled, to which ruling the defendants
except. And the Court doth hereby grant the defendants a
period of 21 days from the entry of this order to .plead
·
further to plaintiff's motion for judgment.
Enter 4/25/55.
C. G. Q., Judge.

page 12
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BILL OF PARTICULARS.
For Bill of Particulars, plaintiff says as follows:
1. That the statutes of the State of Tennessee upon which
plaintiff relies as his basis to maintain this action are 8236
4025 (2291); 8572 4446 (2755); 8592, 4466 (2769); 8595 4469
(2772); 8240 4029; and 85814455 (2762 B).
2. The statutes of said state relied upon to establish negliligence of defendants are 2700.2, and statutes included by
reference in said section including 279().7.
3. The nature and extent of injuries sustained by Edgar
H. Lusk were severe shock, abrasions, contusions, fracture
of left hip and laceration of forehead; that thereafter, ·as a
· direct result of said injuries, deceased developed uncontrollable high blood pressure; that following the accident and
as a direct consequence thereof, deceased developed prostate
· infection requiring a serious operation including the insertion
of a tube in him; and that thereafter, to-wit, on the 11th
day of November, 1953, deceased sustained a cerebral
hemhorrage which required hospitalization during which
uremic poisoning developed from which he never. recovered
and from which he died on November 15, 1953. Plaintiff says
that the injuries received in the accident were the direct
and proximate cause of the subsequent complications and ill-
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nesses developing thereafter which caused the death of Edgar
H. Lusk.
PHILIP LEE LOTZ; Administrator of
the Estate of Edgar H. Lusk, deceased
By Counsel.
GEORGE M. COCHRAN
Counsel
1-5 Barristers Row
Staunton, Virginia.
Filed in the Clerk's Office of the Circuit Court of Waynesboro City, Dec. '2:1, 1956.
Teste:
BETSY N. JORDAN, Clerk.
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Tendered in the Clerk's Office of the Circuit Court of
Waynesboro City, January 4, 1957.
Teste:
BETSY N. JORDAN, Clerk.
GROUNDS OF DEFENSE.
These defendants, for their grounds of defense, say:
1. They deny each and every material allegation of plaintiff's motion for judgment and bill of particulars.
2. They deny that Violet Sherley was the agent or servant
of Robert Sherley at the time and place of the accident complained of or that the automobile which Violet Sherley was
operating was under the control of Robert Sherley.
3. They deny that Violet Sherley was negligent in the
manner alleged or that she was guilty of any negligence that
proximately caused the accident complained of.
.
4. They say that said accident was proximately caused
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by the negligence of Merle Colglazier ,the driver of the automobile in which plaintiff's intestate was riding.
5. They deny that plaintiff's intestate died as a result of
injuries received in said accident and say that hi~ death was
directly attributable to causes other than injuries received
in the accident, for which these defendants can in no way
be held responsible.
6. They say that the plaintiff cannot maintain this action
for the reason that it was instituted more than one year after
the date of the accident complained of and is therepage 15 ~ fore barred by the statute law of the Commonwealth of Virginia, as well as that of the State of
Te~nessee, in such cases made and provided.
ROBERT SHERLEY
VIOLE.T SHERLEY
By Counsel.
TIMBERLAKE AND SMITH
By W. B. TIMBERLAKE, JR.
Industrial Loan Building
Staunton, Virginia, p. d.

page 16

•

•

•
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ORDER.
This day upon motion of the plaintiff, by counsel, it is ordered by the Court that the Motion for Judgment heretofore
filed in this action be and the same is hereby amended to
show the date of death of the late Edgar H. Lusk to be November 25, 1953, instead of November 15, 1953,
Enter 1/8/57.
C. G. Q., Judge .

•
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ORDER.
This day came the parties in this case ready for trial.
Whereupon a jury was called and thirteen members of the
panel qualified. The plaintiff and the defendants, striking
alternately, each struck three members from the panel. leaving a jury of seven without exceptions as follows: Henry
C. Cantwell, Wallace Snead, Charles Long, Jack Baylor,
Weston Hamilton, James E. Leake, and G. W. Speck. The
jury was then sworn to well and truly try the issues in this
case; and the reporter was also sworn. Opening statements
were heard and evidence for the plaintiff was introduced.
Numerous objections were raised throughout the introduction of the evidence, the Court ruling on each as is shown in
the stenographic record in this case. At the conclusion of
the plaintiff's evidence the defendants, by counsel, moved the
Court to strike the evidence of the plaintiff on the grounds
that it was insufficient to support a verdict and also that the
statute of limitations barred the claim, the Court overruled
the motions as is shown by the record of the case.
The hour of five P. M. having arrived and the evidence not
being complete, the Court adjourned until nine-thirty A. M. on
tomorrow morning, the jury being instructed not to discuss
the case with anyone and to allo,v no one to discuss it with
them.
C. G. Q., Judge.
Entered January 8, 1957.

•

•
page 18

~
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•

•

ORDER.
This day came again the parties and their attorneys, and
the jury to the bar of the Court, ready to continue the evidence
in the case. At the conclusion of the defendants evidence
the plaintiff moved the Court to strike the evidence of the
defendant with respect to the question of responsibility for
the accident on the ground that the defendant, Violet Sherley,
had admitted liability and further to strike the evidence of
the defendant seeking to deny that the death of Edgar H.
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Lusk was proximately caused by the accident and to submit
the case to the jury solely on the question of damages. All
of which motions the Court overruled. Thereupon counsel
for the defendant, Robert Sherley, moved the Court to strike
the evidence as to Robert Sherley which motion the Court
sustained.
The evidence in the case- being completed, instructions
were considered; the giving and refusal of which were fully
argued by counsel for both sides and exceptions noted, the
Court ruling on each as ,shown by the stenographic record in
the case. And the jury having heard all the evidence and
arguments of counsel, and received instructions of the Coiut, .
were sent to their room to consult upon their verdict and
after some time returned into court and presented their verdict in the following words: "Jan. 9, 1957. The Jury finds
for the plaintiff in the amount of $8,000. C. H. Cantwell,
Foreman.'' The jury was then excused with the thanks of
the Court.
The defendant, Violet Sherley, by counsel, moved the Court
to set aside the verdict on the ground that it was contrary to
the law and the evidence and that the claim was barred by the
statute of limitations, which motions were taken under advisement by the Court.
C. G. QUISENBERRY, Judge ..
Entered January 9, 1957, Common Law Order Book No. 1
Page 480-481.

•
page 20

~

•

•

•

•

INSTRUCTION 1.

The Court instructs the jury that the laws of the State of
Tennessee require that the driver of a motor vehicle shall
not drive to the left side of the center line of the highway
in overtaking and· passing another vehicle proceeding in the
same direction, unless such left side is clearly visible and
is free of oncoming traffic for sufficient distance ahead to
permit such overtaking and passing to be made in safety,
and further provides that the driver of a motor vehicle shall
not overtake and pass another motor vehicle proceeding in
the same direction upon a curve in any highway where the
driver's view along the highway is obstructed within a
distance of 300 feet ; and if the jury believe from the evidence
that Violet Sherley failed to exercise ordinary care to ob-
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serve the law in either of these respects at the time and place
of the accident complained of, and that such failure proximately caused, or contributed to cause the accident complained of, and that the death of Edgar H. Lusk was proxiJDateJy sensed ar mas asce]ern~ by reason of the injuries
received in said accident, then their verdict should be for
plaintiff.
Given 1/9/57.

C. G. Q.
page 21

~

INSTRUCTION 1-A.

The Court instructs the jury that it was the duty of Violet
Sherley to exercise ordinary care as she was proceeding on
U. S. Route 11, in the State of Tennessee, and meeting the
automobile operated by Merle Colglazier, in which the deceased, Edgar H. Lusk, was riding, to operate her motor
vehicle on the ·right side of the highway in such a manner
as to not permit her said automobile, or any part thereof,
to cross the center line of the highway in the path of the automobile operated by Merle Colglazier;. the Court therefore
tells the jury that if they believe from the evidence in this
case that the said Violet Sherley failed to operate her automobile on her right side of the highway, or so operated it as to
cause all or a portion of her said automobile to cross over the
center line of the highway, and into the path of the automobile operated by Merle Colglazier, then she was guilty of negligence. And if the jury believe that such negligence caused,
or proximately contributed to cause the accident complained
of, and that the injuries received in the accident proximately
ff7X'Pfc er ecse)ra.t;J the death of Mr. Lusk, then they shall
or the p ainti:ff, and shall fix his damages at such
n
sum as they deem just and proper under the evidence in this
case, and in accordance with another instruction in this case.
Given 1/9/57.

C. G. Q.
page 22

r

INSTRUCTION 2.

The Court instructs the jury that the laws of the State
of Tennessee require the operator of a motor vehicle on the
highways· of that state to exercise ordinary care to keep the
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motor vehicle under proper and complete control at all
times, and to operate same at a careful speed not greater
nor less than is reasonable and proper having due regard
to the traffic, surface and width of the highway, and of any
other conditions then and there existing; And if the jury believe from the evidence in this case that the defendant, Violet
Sherley, failed to observe the law in either of these respects at
the time and place of the accident complained of, that such
failure proximately caused, or contributed to cause the accident complained of, and that the death of Edgar H. Lusk
was caused ar a.cceler~a by the infuries r~ce_ive<;J. in the
accident, then their ver ict should '6e for the plaintiff.
Given 1/9/57.

C. G. Q.
page 23

r

INSTRUCTION 3.

The Court instructs the jury that the deceased, Edgar H.
Lusk, was a guest passenger in the automobile in which he
was riding at the time and place of the accident complained
of, and, as such, was not responsible for any negligence on
the part of the operator of said automobile, if any; accordingly, if the jury believe from the evidence that said Violet
Sherley was guilty of any negligence which caused, or
proximately contributed to cause the accident complained of
and the death of Edgar H. Lusk, then they shall find for the
plaintiff, Philip Lee Lotz, Administrator of the estate of
Edgar H. Lusk, deceased, even though they may believe
from the evidence that the driver of the car in which he was
riding was also guilty of some negligence.
Given 1/9/57.

C. G. Q.
page 24

r

INSTRUCTION 4.

The Court instructs the jury that if they believe from the
evidence in this case that the injuries received by the late
Edgar H. Lusk in the accident of June 5, 1953, were a proximate cause of his death on November 25, 1953, in that he
would not have died at that time except for the injuries
and the subsequent operations and treatment, and shall
further believe that the injuries received in the accident of
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June 5, 1953 were proximately caused by the negligent manner
in which Violet Sherley operated her automobile, then they
shall find for the plaintiff and fix his damages in accordance
with another instruction in this case.
Given 1/9/57.

0. G. Q.

•
page 26

~
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•

•
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INSTRUCTION 6.

The Court instructs the jury that if they believe from
the evidence in this case that the plaintiff, Philip Lee Lotz,
Administrator of the estate of Edgar H. Lusk, deceased, is
entitled to recover, then in fixing damages they may take into
consideration the injuries received by the said Edgar H.
Lusk, the pain and suffering which he underwent, the medical
and hospital expenses incurred, the funeral expenses incurred, the loss of his attention and society by his children,
and may add such further sum as they may deem fair and
just by way of solace and comfort to his children for the
sorrow, suffering, and mental anguish occasioned by his
death, such damages not to exceed, however, the sum of
Thirty-Five Thousand Dollars ($35,000.00).
Given 1/9/57.

0. G. Q.

•
page 32
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INSTRUCTION NO. E.

The Court instructs the jury that if they believe from the
evidence that this action was instituted in this Court more
than one year after the date of the accident complained of
in this case, that is June 5, 1953, then the prosecution of this
action is barred by the statute of limitations, and the jury
shall find a verdict for the defendant.
Refused.

0. G. Q.
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ORDER.

This day came the plaintiff and the defend.ant, · Violet
Sherley, by their respective attorneys, and the Court, having
maturely considered the motion heretofore made by the said
defendant to set aside the verdict of the jury against her in
favor of the plaintiff, returned on January 9, 1957, on the
grounds that it was contrary to the law and the evidence and
without evidence to support it, and that the plaintiff's claim
was barred by the statute of limitations, is n9w of the opinion
that the motion should be overruled, wherefore, it is considered by the court that the plaintiff, Philip Lee Lotz, Administrator of the estate : of Edgar H. Lusk, decea!3ed, do
recover of the defendant, Violet Sherley, the sum of- Eight
Thousand Dollars ($8,000.00), in accordance with the-·verdict
of the jury, with interest thereon from January ~,.:1~57, the
date said verdict was rendered, and his costs herein ;¢xp_e:nded,
to which action of the· court the defendant, Violet. _Sherley,
excepted. On motion of the said defendant, execution-Qf said
judgment is suspended for ninety (90) days ~rom this-_date,
provided the said defendant, Violet .Sherley, or som¢one for
her, shall within fifteen (15) days ·of this date enter '.:i,nto: a
suspending bond in the penalty of Five Hundred Dollars
($500.00), with sufficient surety thereon, to be appro.yed by
the Clerk of this Court and conditioned according to law.
Entered this 19th day of April, 1957.
C. G. QUISENBERRY, Judge.
Entered April 19, 1957.
page 38
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Filed in the Clerk's Office of the Circuit Court of Waynesboro City, June 4, 1957.
Teste:
BETSY N. JORDAN, Clerk.
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ASSIGNMENTS OF ERROR.
:_c :~hc;l · defendant, Violet Sherley, in her petition to the Supreme Court of Appeals of Virginia, for a writ of error fro~
judgment of the Circuit Court of the City of Waynesboro,
Virginia, entered in the above style action on April 19, 1957,
will assign error as follows:

FIRST: The trial court on April 25, 1955, erred overruling defendants' demurrer.
SECOND: The trial court on April 25, 1955 erred in
overruling defendants' plea of the statute of limitations and
in holding that the period of limitation provided by Section
8-633, Code of Virginia, was applicable to the cause of action
in this case.
THIRD: The trial court erred in admitting incompetent
and speculative medical evidence in support of plaintiff's
claim.
FOURTH: The trial court erred in overruling defendants'
motion to strike plaintiff's evidence, made at the completion
of the introduction of plaintiff's evidence.
FIFTH : The trial court erred in overruling defendants'
motion to strike plaintiff's evidence, made after all testimony
had been introduced.
· :
SIXTH: The trial court erred in granting plaintiff's instruction No. 1.
SEVENTH: The trial court erred in granting plaintiff's
instruction No. lA.
EIGHTH: The trial court erred in granting plaintiff's instruction No. 2.
page 39

~

NINTH: The trial court erred in granting
plainti:ff 's instruction No. 3.

TENTH: The trial court erred in granting plaintiff's instruction No. 4.
ELEVENTH: The trial court erred in granting plaintiff's
instruction No. 6.
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Merle L. Colglazier.
TWELFTH: The trial court erred in refusing defendant's instruction No. E.
THIRTEENTH: The trial court erred in overruling defendant's motion to set aside the verdict as contrary to the
law and the evidence and without evidence to support it.
VIOLET SHERLEY
By Counsel.
WAYT R TIMBERLAKE, JR.
Attorney for Defendant, Violet Sherley
Industrial Loan Building
Staunton, Virginia.

page 2

•

•

•

•

•

•

•

•

•

•

~

MERLE L. COLGLAZIER,
the first witness, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Cochran:
Q. Will you please state your full name, age, residence,
and occupation Y
A. My name is Merle L. Colglazier. I am 36 years of age
and I reside at 10513 Pinewood Court, Adelphi, Maryland. I
am employed at the United States Department of Agriculture,
the Agricultural Research Center, as a veterinary parasitologist in the field of treatment.
Q. How long have you resided at your present address Y
A. I have resided at 10513 Pinewood Court, Adelphi, Maryland, for a little over 5 years.
Q. How long have you been employed by your present employer?
A. I have been employed with the United States Department of Agriculture for 8 years.
Q. Are you related by blood or marriage to the late Edgar
H. Lusk of Cleveland, Tennessee Y
A. Yes. I am the husband of the daughter of the late
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Edgar H. Lusk of Cleveland, Tennessee.
Q. Does your wife have any brothers and sisters?
If so, please give their names.
A. My wife has one sister, Isabell Lusk-

page 3

~

Mr. Timberlake: Your Honor, I don't think that this is
pertinent or germane to the issues in the case.
Mr. Cochran: If Your Honor please, under the laws of
Tennessee, as pointed out yesterday, it is necessary to see
who the next of kin are.
The Court: I think you 're right. Go ahead.
Mr. Timberlake: "'Ve except to the ruling of the Court.
Witness:
A. And a brother, Mr. William Lusk of Cleveland, Tennessee.
Mr. Cochran:
Q. Are both adults T
A. Both are adults.
Q. Are both competent T
Mr. Timberlake: I object to that, Your Honor.
The Court: I don't think that is proper.
Mr. Cochran: All right. I'll withdraw the question.

Q. Mr. Colglazier, were you and your late father-in-law
involved in an accident in Tennessee in June, 1953?
A. Yes, sir. We were involved in an automobile
page 4 ~ accident on the 5th day of June, 1953.
Q. Were you driving one of the cars involved in
that accidenU
A. I was driving a 1951 Cranbrook 4-door sedan Plymouth.
Q. "'Vhose automobile was that?
·
A. It was owned and operated by me.
Q. Was Mr. Lusk with yon on that occasion T
A. Mr. Lusk-the late Mr. Lusk-was a passenger in my
automobile on that occasion.
Q. Where were you going from and where were you going
to at the time of this accident T
A. We had left Washington the night before and we were
traveling to Cleveland, Tennessee.
Q. And how far had you gone 1
A. The trip is approximately 600 miles.

18

Supreme Court of Appeals of Virginia

Merle L. Colglazier.
Q. And where did this accident take place?
A. The accident took place immediately or rather about
half a mile from Athens, Tennessee, south of Athens, Tennessee, on U. S. Highway No. 11.
Q. About what time of day or night did it happen Y
A. The accident happened at 8 o'clock a. m. on the 5th of
June, 1953.
Q. What were the weather conditions Y
A. The weather conditions were excellent. The roads were
clear and dry and there was hardly a cloud in the sky.
Q. Had you made any stops on the way from Washington
the afternoon before T
A. Yes. We had made several stops from Washington and
previous to the time of the accident we had eaten
page 5 ~ breakfast just west of Knoxville. We also stopped
at the cemetery at Athens, Tennessee, to visit my
mother-in-law's grave.
Q. How long prior to the accident was this stop made
at the cemetery?
.
A. Just a few minutes; maybe 5 minutes or less; more or
less.
Q. Had you stopped to rest any during the course of the
trip?
A. Yes, sir. We had breakfast, as I stated, just west of
Knoxville, Tennessee ; and we also stopped and took a nap
east of Knoxville, Tennessee-a few miles east.
Q. Now, Mr. Colglazier, will you tell the jury just how this
accident occurred as you recall it T
A. The accident occurred at 8 a. tn. I was traveling south
on U. S. Route 11. At the particular point where the accident occurred there are 2 .sharp curves. As· one is heading
south he has a sharp curve to the right-a right-angle curve;
and then approximately 100 or 150 yards to the west he
would turn to the west. There is a sharp curve to his left
or to the south. I had maneuvered the first curve, the curve
to my right, and was approaching the curve to my left. I was
well on my side of the road.
Q. Were there any lines in the highway at this point on
No. lH
A. Yes, sir. Yes, sir. The highway was well marked.
There were solid lines.
The Court:
Q. Is this a 2-lane highway!
A. Yes, sir, this is a 2-lane. highway, sir. At the time the
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road was the main traveled U. S. Highway 11. Now it is
not It is the alternate.
page 6 ~ Q. How wide is the hard surface portion of the
road?
A. Sir, I don't know.
Q. Was it a conventional-width 2- lane road?
A. It was a conventional-width 2-lane road. Yes, sir. Blacktop.
Mr. Cochran :
Q. You say there were solid lines down the center or a
solid line?
A. There were solid lines down the center ; there were 3
solid lines down the center.
Q. What color or do you recall?
A. There was a white solid line in the center of the road
bordered by 2 yellow solid lines.
Q. All right, sir, continue with your account of how this
accident occurred.
A. As I approached the curve to my left, I was well on my
side of the road. Two cars rounded the curve from the
south, one following or immediately following the other; and
as I met the first car, the third car, the car operated by
Mrs. Sherley, missed the curve and came over into my lane
and crashed headon into my car.
Q. What part of your car was struck by the Sherley car!
A. The front end was struck almost perfect.
Q. I believe you had a trailer behind your car, did you not,
Mr. Colglazier?
A. Yes, sir. I was pulling a 2-wheel trailer.
Q. All right, sir. Now where did the cars come to rest?
A. The cars came to rest well on my side of the road or
rather on the right lane-the south-bound lane.
~

The Court:
Q. Where was your car with reference to the
center line at the moment of impacU
A. My car at the moment of impact was well to the right
of the center line, sir.

page 7

Mr. Cochran:
Q. Mr. Col~lazier, would you explain a little bit in more detail about this trailer? How big a trailer were you towing?
A. It is a 2-wheel trailer 7 feet long I believe and 4 feet
wide and it is-

20

Supreme Court of Appeals of Virginia

Merle L. Colglazier.
Q. What is the use of that kind of a trailer by you?
A. It's a utility trailer for hauling different-Well, odds
and ends.
Q. All right, sir. What speed were you making just prior
to the accident?
A. Prior to the accident my speed was approximately 15
to 20 miles an hour I would estimate. I do not know.
Q. Could you estimate the speed of the Sherley car?
A. No, sir, I will not estimate the speed of the Sherley car.
Q. Were you on the hard surface of the road just prior to
the accident?
A. I was on the hard surface of the road but my right
front wheel was close to the edge of the pavement or the
blacktop.
Q. Did you apply your brakes prior to the accident?
A. Yes, sir, I did.
The Court:
Q. You say you think you were going about 15 miles an
hour. That's an awful low speed for this day and
page 8 ~ time. Why were you goin~ so slow?
A. The reason I was going so slow, immediately
preceding I had turned a right-angle curve.
Q. Oh, you slowed down because of a right-angle turn.
A. Yes, sir, I knew the road, sir.
Q. I see.
Mr. Cochran:
Q. In other words, you were between 2 right-angle curves
going in opposite directions?
A. Yes, sir, I was between 2 right-angle curves.
Q. All right, sir. Could you estimate your speed at the
actual time of impact?
A. My speed at the actual time of impact I thought was
negative.
Q. You mean you feel you had come to a dead stop?
A. I thought I was at a dead stop.
Q. What happened after the impact?
A. My car was pushed to the rear several feet and the
trailer which I was pulling-The tongue was bent at right
angles.
Q. Did you get out of your car to see what had happened?
· · A. Soon after the accident I got out of my car. Yes, sir.
Q. And did you ascertain the identity of the driver of the
other car?
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Merle L. Colglazier.
A. The driver of the other car-The identity of the driver
of the other car was ascertained. Her name-I did not ascertain that but I did at a later date.
Q. Did she make any statements to you at the time of the
accidenU
page 9 r A. Yes, sir. She stated that she didn't realize
how she got on that side of the road, she didn't
see me, and that she accepted responsibility.
Q. And who was that lady?
A. The lady was Mrs. Robert L. Sherley.
Q. What kind of automobile was she driving?
A. She was driving a late-model Buick.
Q. Was Mr. Lusk injured in the impacU
A. Yes, sir, Mr. Lusk was injured quite seriously in the
impact.
Q. Was he removed for treatment anywhere and, if so,
where?
A. He was removed for treatment. He was first taken to
Epperson Clinic at Athens, Tennessee, and then was later
subsequently removed to Bradley Memorial Hospital at Cleveland, Tennessee, where be received further emergency treatment and subsequently was removd to a hospital in Chattanooga, Tennessee.
Q. Did you have any further contact with Mrs. Sherley,
the driver of the other automobile f
A. Mrs. Sherley saw me at the hospital at Athens, Tennessee, at Epperson Clinic; and she saw me again at Bradley
Memorial Hospital in Cleveland, Tennessee, and the night
after the accident she called me.
Q. Did she make any statements to you on those occasions¥
A. She made statements to the effect that she didn't know
how it happened, she was sorry, she didn't see me, she didn't
know how she got on that side of the road, and that restitution would be made.
Q. How soon after this accident or how long after this
accident did you remain in Tennessee yourself, Mr.
page 10 r Colglazier?
A. I left Tennessee-The accident happened on
Friday and I left on Sunday afternoon.
Q. Do you have a brother-in-law still living in Tennessee?
A. Yes, sir. Mr. William Lusk still resides at Cleveland,
Tennessee.
Q. Did you see your father-in-law after you returned to
your home?
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A. I saw him in November of 1953.
Q. When in November T
A. We were called on the 11th of November and told to
come to Cleveland.
Q. Was Mr. Lusk in the hospital or somewhere else then T
A. Mr. Lusk was in the hospital at Bradley Memorial Hospital at Cleveland, Tennessee.
Q. Was he ever discharged from the hospital after that to
your knowledge T ·
A. No, sir, he was not discharged. He died on the 25th.
Q. Were you there at the time of his death T
A. Yes, sir, I was there at the time of his death.
· Q. Mr. Colglazier, prior to this trip to Tennessee which
began from Washington on June 4, 1953, had Mr. Lusk been
visiting in your home T
A. Yes, sir. Mr. Lusk had been visiting for several weeks
at my home in Adelphi, Maryland.
Q. What was the general condition of his health at that
time?
A. Mr. Lusk was in very good health at that time.
Q. Of course, he was not employed at that period in his
life.
A. No, sir, he was not employed. lie was repage 11 ~ tired.
Q. Was he active physically or not T
A. He was comparatively active physically. He could walk
the legs off me. Yes.
Q. Did he do any considerable manner of walking in or
around Washington T
·
A. Yes, when we visited in Washington we did a consider·
able amount of walking.
The Court:
Q. Have you stated how old he was?
~. He was 72 years old. I don't believe that I did, sir.
Mr. Cochran:
Q. How did Mr. Lusk appear to be standing the overnight
trip in the car? .
.
A. Very :fine, sir.
Q. Had he ever made any similar trips with you before?
A. No, sir, none that I recall.
Q. Did he drive the car any on: the trip T
·
A. No, sir. I drove the trip the entire distance.
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,

Q. Mr. Colglazier, how long did Mr. Lusk remain in the
hospital or the clinic at Athens before being removed elsewhere after the accident Y
A. He was there probably a 1/2 to 3/4 of an hour at the
most.
Q. Do you know how he happened to be sent somewhere
else or how he happened to go somewhere else from that
hospital Y
·
A. Yes, he wanted to go to Cleveland to his home.
Q. Was there also a hospital there in Cleveland Y
A. Yes, sir, Bradley Memorial Hospital at Cleveland.
Q. What is the name of the hospital in Athens
page 12 ~ where he first went Y
A. The Epperson Clinic.
Q. Do you know whether or not any X-rays were taken at
the Epperson Clinic of Mr. Lusk?
A. No. No X-rays were taken there.
CROSS EXAMINATION.
By Mr. Timberlake:
Q. Mr. Colglazier, what time did you and Mr. Lusk leave
Washington Y
A. We left Washington approximately 4 o'clock the 4th of
June, 1953.
Q. You say it's about a 600-mile trip?
A. That's right, sir.
Q. And that you did all the driving.
A. I did all the driving.
Q. As a matter of fact, Mr. Lusk had had to give up driving
on account of his health, had he not Y
A. Not to my knowledge.
Q. You don't know that Y
A. No, sir, I do not.
Q. Now you say that you took a nap east of Knoxville?
A. I took a nap east of Knoxville. Yes, sir.
Q. Just on the side of the road Y
A. Just on the side of the road.
Q. How long was that napY
A. It took 15 or 20 minutes or 30 minutes.
Q. Did I understand you to testify, Mr. Colglazier that
at the time of the accident or immediately before you' were
going 15 to 20.miles an hour?
page 13 ~ A. That's right as near as I can recall. · I was
going very slowly.
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Q. Didn't you tell Mrs. Sherley right after the accident
you estimated you were going 35 to 40 miles an hourT
A. No, sir, I did not.
Q. As I understand from you, Mrs. Sherley told you that
she did not know how the accident happened, she regretted it,
and that she assumed. responsibility for it or words to that
effect.
· A. Words to the effect.
Q. You are positive of that T
A. I am positive of that. Yes, sir.
Q. Mr. Colglazier, you testified that Mr. Lusk was enjoying
good health prior to the accident. Did you know that he had
been under the regular care of Dr. Arnold for high blood
pressure and arteriosclerosis over a period of years T
A. No, sir, I didn't know all that.
Q. You found out since, didn't you T
A. You are telling me now. Yes, sir.
Q. Am I the only source of information you have in that
respectT
A. Sir, I don't know. I know that Dr. Arnold was the
family physician for the Lusk family. As far as the medical
care, I don't know.
Q. You don't know whether or not he had had a spell of
illness within the year prior to the accident or not T
A. No, I don't recall that he had a spell of illness. No,
sir.

No further questions.
Witness leaves the stand.
~

LLOYD McKINZIE,
the second witness, being first duly sworn, testitified as follows :

page 14

DIRECT EXAMINATION.
By Mr. Mayfield:
Q. What is your full name T
A. Lloyd McKinzie.
Q. What is your address, Mr. McKinzie T
A. Danridge, Tennessee.
Q. How old are you, Mr. McKinzie T
A. 30.
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Q. Are you employed T
A. Yes, sir.
Q. What is your employment?
A. Tennessee Highway Patrol.
Q. How long have you been with the Tennessee Highway
Patrol?
A. 7 years.
Q. Were you a Tennessee Highway Patrolman on June 5,
1953?
A. Yes, sir.
Q. Where were you stationed at that time?
A. Athens, Tennessee.
Q. Are you acquainted with Mr. Merle Colglazier and Mrs.
Sherley?
A. I have seen them. Yes, sir.
Q. Were you called to the scene of an accident on June 5,
1953, at which Mrs. Sherley was present and Mr. Colglazier?
A. Yes, sir.
Q. Where was that accident?
A. Approximately a mile and a half or 2 miles from the
center of Athens south on U. S. 11 E.
page 15 ~ Q. What is the nature of U. S. 11 E at that
point T How wide is it?
A. The blacktop is approximately 20 feet wide on the
highway, and at that particular location there is a double
curve.
Q. Did you go there to the spot and make an investigation?
A. Yes, sir.
Q. Were Mr. Colglazier and Mrs. Sherley there?
A. Yes, sir.
Q. Were the automobiles there T
A. Yes, sir.
Q. Had they been moved from the time of the accident?
A. No, sir, not to my knowledge they hadn't.
Q. Did you make inquiry of Mr. Colglazier and of Mrs.
Sherley as to whether they had been moved there at the time
of the accident?
A. Yes, sir.
Q. State what you found.
A. I found a '51 model Plymouth and a '53 model Buick.
The Plymouth was traveling south on U. S. 11. The Buick
had been traveling north on U. S. 11. The Plymouth was
Aitting in the south lane of travel and the Buick was sitting
just in front of it a few feet away. Both cars had received
considerable damage to the front end.

26

Supreme Court of Appeals of Virginia

Lloyd McKinzie.
Q. When you say the south lane of travel, are you referring
to the right-hand lane of the road for a car going south?
A. Yes, sir.
Q. State whether or not the Plymouth was in that lane.
A. Yes, sir, the Plymouth was in right lane of travel going
south.
page 16 r Q. And the Buick I believe you said was in front
of it.
A. Yes, sir.

The Court:
Q. Was the Buick entirely over in the south lane?
A. To the best of my knowledge the rear wheel-the right
rear wheel of the Buick-was on or near the center line.
Q. The rest of it then was over in the south lane?
A. Yes, sir. There was room on the right side of the
Buick to allow one line of traffic to go through.
Q. Do they call you all troopers or patrolmen?
A. Troopers.

Mr. Mayfield:
Q. Was there a curve there at that point in the road T
A. Yes, sir. The road made a sharp curve to the south just
about 25 to 30 feet from this location.
Q. Had the Plymouth automobile, the Colgrazier automobile, gone around the curve T
A. It was approaching the curve from the north side.
Q. And the Sherley automobile. Had it already gone around
the curve?
A. Yes, it had.
Q. Trooper McKinzie, have you examined recently photographs made of this scene?
A. Yes, sir.
Q. In the last few days?
A. Yes, sir.
Q. And caused them to be brought here today? ( Several
photographs are handed to Mr. Timberlake for
page 17 r examination.) Mr. McKinzie, I hand you a picture
and ask if you can identify what it is. (Said photograph bears the number 1 for purposes of identification until
photograph is formally offered as an exhibit.)
A. (Examining said photograph) This is the approach to·
the curve where the accident happened from the north.
Q. Is that a fair representation of the scene?
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A. That's a fair representation of the scene. Yes, sir.
Q. Has there been any change made there in that highway
since June 5, 1953 ?
A. Not to my knowledge. No, sir.
Q. I '11 hand you a second picture and ask if you can tell me
what it is a picture of. (Said photograph bears the number
2 for purposes of identification until photograph is formally
offered as an exhibit.)
A. (E.xamining said photograph) This is the curve approaching from the south.
Q. Is that the same curve that is shown in Picture 1?
A. Yes, sir.
Q. Looking at it from the south rather than the north.
A. Yes, sir.
Q. We numbered that Picture 2. Is Picture No. 2 a fair
representation of the scene as it appeared on June 5, 1953?
A. Yes, sir.
Q. You find no changes in the picture¥
A. None that I recall. No, sir.
Q. I will show you Picture No. 3 and ask if you can identify
it.

(Said photograph bears the number 3 for pur-

page 18

r poses of identification until photograph is formally
offered as an exhibit.)

A. (Examining said photograph) This is a closeup of the
curve approaching from the north.
Q. Is it a fair representation of that scene?
A. Yes.
Q. We would like to tender these pictures in evidence ai;;
exhibits for the plaintiff. (Said photographs are received
in evidence and marked ''Plaintiff's Exhibit No. 1," "Plaintiff's Exhibit No. 2," and "Plaintiff's Exhibit No. 3" respectively.) Do you see in any of these 3 pictures the place
where you found the cars when you went there on June 5,
1953?

The Court: Why don't you have the trooper turn around
so the jury will know what you are talking about?
Mr. Mayfield:
Q. If you do see the place, will you take the picture or
pictures that you see it in and point it out to the jury?
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A. (Examining said photographs) It would be Picture 1
and Picture 3 (showing the 2 photographs to the jury).
The Court:
Q. That is looking south?
A. Looking south. It would be in this area here (indicating
on Plaintiff's Exhibit No. 1). On the close-up it would be in
this area here (indicating on Plaintiff's Exhibit No. 3).
Q. That is sort of a blind curve there, isn't it, making a
left turn going south T
A. Yes, sir.
page 19

~

Mr. Lotz: Your Honor, I don't know about the
record but it might be well for the Court to state
to the reporter where he pointed or put an X mark there or
something.
The Court: You might ask him where he was pointing
and let him say.
Mr. Mayfield: If the Court will excuse me, I am, of course,
familiar with Tennessee practice, but I am a little lost up
here. But is it permissible to have him indicate by a mark
on these exhibits where the accident was?
The Court: Yes, sir.
Mr. Mayfield:
Q. Mr. McKinzie, I believe you stated you see the place
where the cars were on Picture 1 and Picture 3.
A. Yes, sir.
Q. Will you mark on those pictures with some suitable
marking the location that you just pointed out on the pictures
to the jury as being the place where the cars were T (Witness
indicates location in which he found the automobiles by
placing on Plaintiff's Exhibit No. 1 and Plaintiff's Exhibit
No. 3 an X mark in ink.) Have you marked Picture No. 3
with an X mark?
A. Yes, sir.
Q. Mr. McKinzie, have you now marked an X mark in ink
on Picture No. 1?
A. Yes, sir. (Two said photographs are examined by
jurors.)
page 20

~

The Court:
Q. How far is it from the X mark on Picture
No. 3 to the actual curve T
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A. I would estimate between 30 and 50 feet.
Mr. Mayfield:
Q. Mr. McKinzie, you have identified Picture No. 2 I believe
as being the view of this Highway 11 as you approach the
curve in question in a car headed north.
A. That's right.
Q The direction Mrs. Sherley was traveling.
A. Yes, sir.
Q. Would you look at that highway there and state whether
you see any markings in the highway?
A. (Examining Plaintiff's Exhibit No. 2) Yes, sir.
Q. What are those highway markings?
A. A center line bordered by a line on each side.
Q. Were those markings there on the highway on June 5,
1953?
A. Yes, sir.
Q. You say you see a center line and 2 other lines. What
are the other lines?
A. They are "No Passing" lines yellow in color.
Q. Yellow lines?
A. Yes, sir.
Q. Who places those lines?
A. The State Highway Department.
Q. Do you also see in Photograph No. 2 to the right-hand
side what appears to be a sign on a post?
A. Yes, sir.
page 21 ~ Q. What is that?
A. That's a right turn.
Q. A right turn sign?
A. Yes, sir.
Q. Can you tell from the appearance what sort of sign
that is? Who put it up?
A. It's the regular Tennessee highway marking put up by
the Highway Department.
The Court:
Q. What is it? One of those arrow signs?
Mr. Lotz: Yes.
Mr. Mayfield:
Q. Was that there on June 5, 1953?
A. Yes, sir.

30

Supreme Court of Appeals of Virginia
Lloyd McKinzie.

CROSS EXAMINATION.
By Mr. Timberlake:
Q. Mr. McKinzie, did you state the approximate time at
which you arrived at the scene of this accident!
A. Approximately 8 :10.
Q. And from all appearances that was very shortly after
the accident occurred T
A. Yes, sir.
Q. What were the weather conditions T
A. It was clear.
Q. Road dryT
A. Yes, sir.
Q. Now, Mr. McKinzie, what, if any, marks did
page 22 ~ you find in the highway at or near these 2 vehicles!
A. I don't recall seeing any marks whatsoever.
Q. So far as you can recall there were no tire marks either
to the rear of the Colglazier car or to the rear of the ,Sherley
car.
A. That's right.
Q. Was there any debris there in the highway T
A. Yes, sir.
·
Q. From both cars T
A. Yes, sir
Q How far from the 2 automobiles did that debris extend
north or south on the highway?
A. Well, there was a sort of dirt and glass there between
the front of the 2 cars.
Q. Dirt and some shattered glass T
A. Yes, sir.
Q. But insofar as you recall and insofar as you could find
at the time, there were no tire marks to the rear of either
car.

A. That's right, sir.
The Court:
Q. Mr. McKinzie, did Mrs. Sherley tell you how the accident happened at the scene?
A. No, sir, she did not.
Q. What did she have to sayT
A. I don't recall exactly what she said.
Q. Did she say how fast she was traveling?
A. No, sir.
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page 23

~

RE-DIRECT EXAMINATION.

By Mr. Mayfield:
Q. Mr. McKinzie, was there any passengers in Mrs. Sherley 's cart
A. There was another lady.
Q. Do you know her name f
A. I don't recall her name. No, sir.
Q. Do you have a record of what her name was?
A. I don't have it on my record.
RE-CROSS EXAMINATION.
By Mr. Timberlake:
Q. As I understand, there were only 2 occupants of the
Colglazier car.
A. That's right, sir.
No further questions.
Witness leaves the stand.

•
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JOHN WILLIAM LUSK,
the third witness, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mayfield:
Q. What is your full name 7
A. John William Lusk.
Q. Are you employed, Mr. Lusk?
A. Yes, I am.
Q. Who do you work for?
A. The Post Office Department.
page 25 ~ Q. Where do you work?
A. In Cleveland Tennessee.
Q. What is your address 7
A. Harris Creek Road, Route 3, Cleveland, Tennessee.
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John William Lusk.
Q. How old are you, Bill Y
A. 41 years of age.
Q. Are you married Y
A. Yes, I am.
Q. Are you the head of a household and have some
children?
A. Yes.
Q. What was your father's name?
A. Edgar Harrison Lusk.
Q. I believe he is dead now.
A. Yes.
Q. Prior to his death did you see much or little of your
father?
A. I saw a great deal of my father prior to his death excepting for the visit that he made in Adelphi, Maryland,
with my sister and her husband, which was a period of about
3 or 4 weeks.
Q. How far do you live from where your father lived?
A. Approximately 8 blocks at that time.
Q. Had he ever stayed in your home Y
A. Yes, he had.
Q. In 1953 what was your father's physical appearance?
A. Well, my father's physical appearance was-He was
approximately 5 feet 8 inches tall and his weight was around
140 pounds. He had relatively small bones and his muscular
condition was good, He, I think, was very active
page 26 ~ for bis age and I think that pretty well covers
it.
Q. What about color? Was he pale, ruddy, or whaU
A. He didn't necessarily have a ruddy complexion; neither
was he pale. I would say he had a good color for any person about 70 years. He had a healthy appearance.
Q. On the occasions that he stayed in your home did he
give any evidence of being bothered by prostate trouble Y
A. No.
Q. Did he get up at night any to go to the toilet?
A. No.
Q. Had he been forced to limit his activities and his active
living by reason of high blood pressure Y
A. No.
Q. At the time he was staying in your home and prior to
the accident, did he ever call a doctor in to see him Y
A. No.
Q. What was the occasion when he last stayed in your
homeY
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A. He stayed in my home from January of '53 until around
the first of April, 1953. The reason for that-. My mother
had undergone a series of operations and it was discovered
that she had cancer; and when we removed her from the
hospital we brought her and my father back to live with
us.
Q. During the period before the accident from January,
1953, to around the first of April, 1953, he spent nights in
your house.
A. He was there day and night.
.·-«-;. ·.
Q. And you saw him every day.
A. I did.
page 27 ~ Q. And did you spend the nights there t
A. I did in an adjacent bedroom to the one he
and my mother occupied with a hath separating the two.
Q. During that period did he exhibit signs of any illness t
A. No.
Q. Were you in Cleveland on June 5, 1953 !
A. Yes, I was.
Q. Did you learn of this automobile accident 7
A. Yes, through a telephone call from my hrother-inlaw.
Q. That is Mr. Colglazier!
A. That is Mr. Merle Colglazier.
Q. And what did you do when you got that phone call t
A. He had called me from Bradley Memorial Hospital and
informed me of the accident that had occurred at Athens,
Tennessee; and it must have been around 10 o'clock in th~
morning at the time, and I rushed straight out to the hospital to find out the condition of my father.
Q. Was that Bradley Memorial Hospital t
A. That was Bradley Memorial Hospital in Cleveland.
Q. Did you get to see your father when you got there?
A. Yes, I did.
Q. What was his appearance at that time?
A. At that time his appearance wasn't too good. He was
suffering a great deal of pain. He had a laceration on his
face and a pretty bad skinned place on one of his shins-I
believe on his left leg-and he was lying on the X-ray table·
when I first saw him.
Q. Was he able to talk to you?
page 28 ~ A. Yes, he was able to talk, but not very much ..
He, I think, was undergoing a great deal of pain
and didn't particularly want to talk to anyone.
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Q. Was he later taken from Bradley Memorial Hospital to
Chattanooga Y
·
A. Yes. It was the recommendation of the examining doctor at Bradley Memorial Hospital that he be taken to Chattanooga to a bone specialist.
Q. Did you go with him to Chattanooga Y
A. Yes, I did. I accompanied him in the ambulance. I rode
· in the back sitting by his side.
Q. Did his condition seem to improve any?
A. No, not at all.
·
Q. You took him I believe to Erlanger Hospital in Chattanooga?
A. ·we took hiin to Erlanger Hospital.
Q. Were you present when.Dr. Robertson saw your fath,erf
A. Yes, I·was. ·
Q. And what was your father's condition then· and about
what time was that I
. A. Dr. Robertson was not able to come to the hospital as
soon as we arrived even though we had called ahe3:q. by long
distance. He was on an emergency call to another hospital.
It must have been around 4 p. m. of June 5 before Dr. Robertson got in to make his initial examination and to. examine the
X-rays I carried down that were taken at Bradley Memorial
Hospital at Cleveland.
' Q. Do you know whether during the period after he left
Cleveland and was at Erlanger he had any injecpage 29 ~ tions o_f drugs administered to him I Did you see
oyl

.

A. Yes. I don't recall how many. I would _say maybe 2
injections.
Q. How long did you stay there I
A. I stayed at the hospital until 10 p. m. that night and
caught a bus back to Cleveland to return the f ollo,ving morning.
Q. After Dr.· Robertson saw your father did there seem
to be any improvement Y
A. No, there was no improvement; no immediate improvement.
·
Q. Did Dr. Robertson set the leg in a cast or do anything
to him that day that you could observe?
A. No, he did not.
Q. Did he hang a weight from his leg?
A. No, not that day or the following day.
Q. Now did you visit the hospital any during the time your
father was therel
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A. Yes, I did practically every day.
Q. How long was in the hospital?
A. From June 5, 1953, until around September 7 of 1953.
I am not sure on his discharge date.
Q. And did you visit him on few occasions or many occasions!
·
A. On many occasions.
Q. What was his appearance when you made these visits 7
A. Well, his appearance in comparison to his former appearance as it was when he lived with me was not good at
all. He, of course-. The pain and suffering did show in
his face and the fact that he didn't want to talk-and always
before my father had been quite a conversationpage 30 ~ alist-was enough to prove to me that he was a
pretty sick man.
Q. Did you in the course of these visits observe any apparatus being used in his treatment?
A. Yes, I did.
Q. What was that?
A. There was a tube that was running from his bladder
out to a drainage container under the bed.
Q. Did you see that on one visit or on several visits?
A. On several visits I saw this.
·
Q. Did you see any other apparatus that you recall?
A. Only bandages and under that I could not state what
there was-whether the wound was closed or how it was
healing or anything like that.
Q. You stated your father didn't talk to you much. Was
he conscious when you were there?
·
· A. Yes, my father was conscious most all time. He would
drop off to sleep quite frequently.
Q. ·was there any delirium at all or did he seem to be
rational?
· ·
A. I would say that he was rational most of the time.
Q. And were you present in the room at any time when this
tube was inserted into the bladder?
A. Yes, I was.
Q. Did you observe any reaction on the part of your father
to that treatment or operation?
A. Well, when this tube would be inserted I usually would
turn my back; and then when I would turn back and look at
him again the· job had been performed, why he looked to me
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as if he were more uncomfortable than he had been
previous to the insertion of the tube.
Q. Now when he left the hospital-. I believe
you said you didn't remember just what date that was. Is
that correct?
A. That's correct.
page 31

~

Mr. Timberlake : I believe he said around September.
Witness:
A. It was September. I have my hospital bills; I could
give those to the Court.
Mr. Mayfield:
Q. Have you got them here?
A. I believe it is in that folder on the top (referring to a
folder or folders of papers belonging to the witness, which
folder is handed to the witness).
Q. Will you refresh your mind as to that hospital bill if
you have it there? (Some papers from said folder are handed
to Mr. Timberlake for examination.)
Mr. Timberlake: Are you using this to refresh his memory
or as an exhibit?
Mr. Mayfield: It will be an exhibit later.

Q. I believe you are now examining a hospital bill that you
paid in order to refresh your recollection as to when he was
discharged.
A. (Examining hospital bills from said folder) Yes, sir.
I don't seem to be able to establish the date from examining
these bills. Apparently I have one that is missing
page 32 ~ that would give me the date of his discharge from
the hospital. The last date that I show here is
July 23, 1953.
Q. And it could be that he was released on July 23?
A. It could be; that I could not say for sure at this time.
Q. How did he get back? Did he go home from Erlanger
Hospital or where Y
A. He went to my house.
Q. How did he get to your house 7
A. I had borrowed an automobile and I came for him and
carried him home in the back seat of the car with some
pillows to make him comfortable.

Violet Sherley v. Philip Lee Lotz

37

John Williwm Lusk.
Q. Had you inquired of Dr. Robertson before that?
A. I did that upon the approval of Dr. Robertson to save
the cost of an ambulance from Chattanooga to Cleveland.
Q. You say you took your father to your home?
A. Yes.
Q. How long was he in your home?
.
A. From the time of his discharge from Erlanger Hospital
until November 11, 1953.
Q. During that time what was your father's appearance?
Was he active?
A. No. My father was never active after bringing him back
from Erlanger Hospital.
Q. Was he able to walk when he got home from E,rlanger
Hospital?
A. Yes. He had taken some therapy treatments at Erlanger
Hospital under the recommendations of his bone specialist,
and they had taught him how to use crutches to enable him
to get about some in order to get a little exercise
page 33 ~ and to try to gain some of his strength back.
Q. Did you observe him walking on crutches?
A. Yes.
Q. Did he do much walking or little walking?
A. Little walking.
Q. Is your home a one-story home or a two-story home?
A. It's a story and a half.
Q. Did he ever use crutches going up and down the stairs?
A. No, he never used those.
Q. He was unable as far as you know to go up the steps?
A. Yes.
Q. Do you know whether or not he had any trouble with his
kidneys or urinating after he got to your house?
A. Yes. He had told me-

Mr. Timberlake: I object to that, Your Honor.
Mr. Mayfield:
Q. You can't tell what he told, Mr. Lusk; but if you observed anything in your father's manner or action that had
some bearing on the question why you could answer that.
A. I had observed that after sitting for some time he would
show a great deal of discomfort. He would wiggle a lot in
his seat as if he were undergoing some kind of pains in his
back or kidneys.
Q. He was unable to sit still after a period of time. Is that
correct?
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A. Yes.

Q. Was that just when he first got home or did
that continue?
A. Well, that continued up until the day that he
fell unconscious in my home.
Q. During the time-. Between the time prior to November 11 when he was in your home, did you ever take him back
to Dr. Robertson or to Chattanooga for check-ups?
A. Yes, I did.
Q. Do you remember on how many occasions?
A. No, I do not. There were quite a few occasions that I
would take him back to see both Dr. Robertson and another
doctor that had performed an operation on him.
Q.I believe Dr. Robertson performed an operation on his
hip and another doctor, Dr. James, performed a prostati(,
operation.
A. Yes, that's true.
Q. And you took him back to both of those doctors?
A. Yes, I did.
Q. Did he continue to use crutches up until November 11?
A. No. I would say around October 15 my father began
using a cane and a crutch. He discarded one crutch ; and
after some 2 weeks of this he would walk from one room
to the other with just the use of a cane.
Q. Except when you took him to the doctor, did he ever go
outside of the house walking Y
A. Yes; some.
Q. Any distance?
A. No, no distance; not exceeding the limits of my front
yard, which was very small.
Q. Now did you ever go with him when he went to Dr.
James after he was out of the hospital and before
page 35 ~ you found him unconscious Y
A. Yes, I did.
Q. Were you present in the room when he got any treatment on these check-up visits to Dr. James?
A. On only one occasion to help him into the room.
Q. Did you see any apparatus or instrument that Dr. James
was using on your father?
A. Yes, sir, I saw the instrument but I did not see the application of the instrument. I turned away.
Q. And do you know-. Was there any reaction out of
your father when that instrument was used?
A. Yes, sir, there was.
Q. What was that Y
page 34

~
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A. Well, this instrument that Dr. James used to my recollection looked like-something like a shoe horn with a large
curved piece that sort of curved around like the top of the
letter S, and he took that in his hand. I turned away and
he told my father to take a deep breath and turn his head to
the left I believe. And I suppose he-.
Mr. Timberlake: Mr. Lusk, you can't testify to a supposition.
Mr. Mayfield:
Q. Did your father do anything then?
A. My father let out a scream.
Q. Did you turn back then?
A. I turned back after my father had screamed and his face
was very white. Beads of perspiration were standing out on
his face and were very noticeable.
page 36 ~ Q. Was he able to leave the doctor's office 1
A. Not at that time.
Q. Was he able to leave later on his crutches 1
A. Yes, through my assistance.
Q. How long did he have to rest there before he could
leave!
A. Well, Dr. James let him lie down for a few moments
until he sort of got some of his strength back, and we helped
him up off the table where this treatment hnd been administered.
Q. You took him on home. How many trips did you take
him down to Dr. James!
A. I believe there were 3 similar treatments that my
father had had. Two times I stayed out in his reception room
and this time he wanted me to go in with him.
Q. Now on November 11, 1953, were you at home when your
father fell in the bathroom T
A. No, I was not. I was working.
Q. Would you just tell the Court and the jury what happened that day?
A. My wife called me about 1 p. m. on the afternoon of
November 11 and told me that she had been washing in the
basement and had heard this noise from the bathroom. She
raced up the stairs-.
Mr. Timberlake:
Q. Was that in your presence 1
A. That was not in my presence.
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Mr. Timberlake: Your Honor, I don't think he
can testify to that.
The Court: That's hearsay. You can start
where you got home as a result of a call.
page 37

~

Witness:
A. My wife called and said that my father had locked hi:rp.self in the bathroom.
Mr. Timberlake: I object to that.
The Court: Don't repeat anything she told you.
Mr. Mayfield:
Q. You went home Y
A. I went home in response to a telephone call from my
wife.
Q. What did you find?
A. I found the bathroom door locked. My father didn't
answer my call. I ran out of the house, secured a ladder,
tore the screen off the bathroom window, and climbed through
the window to find him lying nude and unconscious under the
lavatory.
Q. Had he vomited?
A. Yes, he had.
Q. Had he been taking a bath do you know? Were there
any signs to indicate?
A. No. There were no signs that my father had taken a
bath but he apparently was preparing to take a bath.
Q. Were his pajamas hanging there?
A. No, his clothing was hanging on the back of the door.
Q. About what time of day was this?
page 38 ~ A. At 1 p. m.
Q. And did you call the doctor?
A. Yes, I did.
.,·;
Q. Was that Dr. S. J. or Julian Sullivan?
A. Dr. S. J. Sullivan
Q. Did he come?
A. Yes, he did.
Q. As a result of his examination was your father sent to
Bradley Memorial Hospital Y
A. Yes, he was.
Q. Did you visit him there?
A. Yes, I did.
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Q. Did he regain consciousness before he was taken to the
hospital?
A. No, he did not.
Q. Did you see him at the hospital every day or just on
occasion?
A. Yes.
Q. You went there every day?
A. Every day.
Q. And was he conscious at any time you were at the
hospital?
A. There were 2 times that my father regained full consciousness during the time that he was in Bradley Memorial
Hospital.
Q. On those occasions was he able to talk to you?
A. No, he wasn't.
Q. How were you able to tell that he was conscious?
A. By the opening of his eyes and showing recognition to
me in his eyes; and when my sister and her husband came
down from Maryland he showed recognition of my
page 39 ~ sister.
Q. Did he make any sounds at all?
A. Yes. There were moans and sounds that usually accompany a person that is suffering or having pain.
Q. During the times that he wasn't conscious, was he
making any sounds 1
A. Only heavy breathing.
Q. These times when he showed recognition was when he
would moan?
A. Yes.
Q. And how long did that go on, Bill?
A. You mean-?
Q. How long was he there in that condition at Bradley
Memorial Hospital after November 11?
A. Until his death on the morning of November 25.
Q. That was 1953?
A. That was 1953.
Q. Were you present when he died T
A. Yes, I was.
Q. Had you been requested to be there because of his condition?
A. No, I had not.
Q. You just happened to be there at that time?
A. I was there because I knew my father was probably
living his last hours and I wanted to be with him until the
last.
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Q. Now later did you qualify in the State of Tennessee as
administrator and pay the doctor and hospital bills, etc. 7
A. Yes, I did.
Q. Do you have checks that you wrote in payment of the
bills or receipts for the bills with you here today?
A. Yes, I do.
page 40 ~ Q. Would you get those out and let Mr. Timberlake see them if he wishes 7 (Witness produces a
sheaf of papers.)
Mr. Timberlake : Do I understand .these bills were paid
by this gentleman as administrator of his father's estate T
Witness:
A. Yes, sir.
Mr. Timberlake:
Q. Out of funds coming into your hands as admin,istrator T
A. Yes, sir. These are personally itemized bills, Mr. Timberlake, with canceled checks; and my figures are rather in a
mess but I think I have all of them. (The sheaf of papers,
being doctor and hospital bills and canceled checks, are
handed to Mr. Timberlake for examination.)
The Court:
Q. What do you have? Columns listing them?
A. Yes, sir, for doctors, nurses, anesthesiologistsQ. That is from your checks T
A. Yes, sir. I have the checks to corroborate them.
Mr. Mayfield:
Q. In the checks that Mr. Timberlake is now examining,
are all the checks that you issued in payment of these hospital and medical bills, etc., there 7
A. Yes.
Q. Have you attached to that a list of what those checks are
made in your handwriting?
A. Yes.
Q.. Did you make it yourself?
page 41 ~ A. Yes.
Mr. Timberlake: Your Honor, I object to the introduction
of any hospital and medical bills incident to the cerebral
hemorrhage that Mr. Lusk had on November 11 for the period
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of November 11 up until his death on November 25 on the
grounds that that is not connected with the claim in this
matter.
The Court: I think you should separate them in case the
jury believes that it is connected.
Mr. Mayfield:
Q. Can you separate those checks so that we can get the
Erlanger bill and the Chattanooga bill separate?
The Court: I think you ought to state the accounts prior to
the time you found your father in the bathroom.
Mr. Mayfield:
Q. Would you state what the bill
was?

at Erlanger Hospital

Mr. Timberlake: I object to the introduction of testimony
as to bills from June 5, 1953, up to November 11, 1953, on the
grounds that they are not provable damages in this case.
Mr. Lotz: They are provable under the Tennessee statute.
Mr. Timberlake: Well, there's no proof of the Tennessee
statute. It hasn't been proven here.
page 42 r Mr. Lotz: We've given a Bill of Particulars
stating the statute.
The Court : All right. Go ahead.
Mr. Timberlake : Do you overrule my objection?
The Court : Yes.
Mr. Timberlake: I except to the ruling of the Court.
Mr. Mayfield:
Q. What was the hospital bill at Erlanger Hospital?
A, $1,017.06. I beg your pardon; 9,000. No. $917.06.
Q. Did you have 2 checks that you used to pay that?
A Yes, 2 checks.
Q. What are the amounts of those f
A. One is $450.00; the other is $467.06.
Q. That was at Erlanger Hospital?
A. That was at Erlane;er Hospital.
Q. Now the doctors that treated your father or worked
on him at the time between June 5, 1953, and July 24, what
is their bill ?
A. I couldn't give that right now without getting it.
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Q. What doctors saw your father on November 11 at the
Bradley Memorial Hospital?
A. There was Dr. S. J. Sullivan who examined him after
his initial examination in my home.
Q. And then when he got to the hospital?
page 43 ~ A. When he got to the hospital Dr. Sullivan
examined him again and then Dr. Arnold came
out. We were unable to get Dr. Arnold at the time my father
had fallen unconscious.
Q. That's Dr. Dwight Arnold?
A. That's Dr. Dwight Arnold.
Q. What bills were there other than the one to Dr. Arnold
and Dr. Sullivan?
Mr. Timberlake: Your Honor, I want it understood that
my objection applies to all this line of testimony.
The Court: All right, sir.
Mr. Timberlake: And the exception too.
Mr. Mayfield:
Q. Would you just read the list of payments to doctors,
leaving off any payments that were made for services
rendered from November 11 to November 25?
A. (Reading from prepared list) Dr. S. J. Sullivan, $8.00.
Mr. Timberlake: As I understood he was to omit that.
Witness:
A. Mr. Timberlake, this $8.00 is for an examination he
performed on the day of the accident. Dr. Bogart. B-o-g-a-r-t.
$10.00. Dr. Robertson. R-o-b-e-r-t-s-o-n $400.00. Doctors
Killebrew, Murray, and James, $260.00. Doctors Killebrew,
Murray, and James again, $50.00. Dr. Bogart, $10.00.
page 44

~

Mr. Mayfield:
Q. Is that 2 payments to Dr. Bogart or have you
repeated the one?
A. That is 2 separate X-rays to my father's hip. Dr.
Robertson, $100.00. That's all.
Q. Now was there any anesthesiologists called in between
November 11 and November 25?
A. No.
Q. Did you have an anesthesiologists 's bill for the operations performed at Erlanger?
A. Yes, I did. There were 2 separate bills.
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Q.
A.
Q.
A.

Did you pay that?
Yes, I did.
What were those amounts T
$38.00 and $22.00.
Q. Now did you have any bills at Erlanger Hospital for
special nursing?
A. Yes, I did.
Q. Can you separate those from the nursing bills at Bradley Memorial Hospital?
A. Yes. It will take some time. I'll have to refer to these
checks (referring to bills and canceled checks previously
produced in evidence). I don't have these listed by me.
Would the Court wish me to do that at this time T
The Court: Yes, sir.
Witness:
A. I think I have these separate ( after looking through
checks).
page 45

~

Mr. Mayfield:
Q·. Would you state to the Court and jury what
the nursing bills were that were paid for nursing services
rendered at Erlanger Hospital?
A. $36.00. Then there is one nursing bill for $3.00. It will
be included because this was only for 1 hour. That would be
$39.00.
Q. Those were the bills for nursing T
A. That is the private nurses' bills.
Q. Your father, I believe it has been shown here, was
transported in an ambulance from the scene to Athens, from
Athens to Cleveland-.
A. From Athens to Cleveland by Highway 11 Eis approximately 28 miles.
Q. And that thereafter he was seen at Bradley Memorial
Hospital on June 5, 1953. Do you have a hospital bill from
Bradley Memorial Hospital, Bill, for that service?
A. No, I do not.
Q. You don't have that separated T
A. I believe-. I'm sorry, sir. It's an assumption. There
was no bill rendered to me for that time spent there by
Bradley Memorial Hospital.
Q. Did you have any bill at that hospital in connection with
the doctors, nurses, or any kind of medical services that you
haven't told the jury about?
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A. No, I have not.
Q. Was he then transported to Chattanooga to Erlanger
Hospital by ambulance Y
page 46 ~ A. Yes, he was ..
Q. Have you paid that ambulance bill?
A. $15.00.
Q. I believe you say you brought him home from Erlanger
in your own car and didn't have a bill on that.
A. Yes.
Q. Have you any other medical expenses connected with his
· stay at Erlanger Hospital or that were incurred on June 5,
1953, which you haven't told us about?
A. No, I have not.
Q. Now would you state what expenses were incurred and
paid by you from the estate of Edgar H. Lusk for doctors and
nursing services, hospital, and other medical expenses from
November 11, 1953, until the time of your father's death Y .
Mr. Timberlake: Your Honor, I renew my objection to that
line of testimony and except to the Court's ruling again.
The Court: Yes, sir. Go ahead (to witness).
Witness:
A. Shall I go ah!:)ad? If it please the Court, sir, it wili take
me a few moments to add this up. (Witness figures from
bills and canceled checks previously referred to.) $647.89.
Mr. Mayfield:
Q. Is that the total?
A. That's the total, excluding cost of burial. ..
Q. But that includes doctors, special nurses, and the hospital bill Y
page 47

~

The Court :
.
.
Q. Is that all the expense that was incurred for
medical services of any kind from November 11 until the
time your father died Y
·
A. Yes, sir.
Mr. Mayfield:
Q. Now what was the funeral bill Y
Mr. ·Timberlake: I object to that, Your Honor, on the
grounds that it is not a provable claim.

Violet Sherley v. Philip Lee Lotz

47

John William Lusk.
The Court: All right, sir. Overruled.
Mr. Timberlake: I except to the ruling of the Court.
Mr. Mayfield:
Q. What was the funeral bill paid by the estate?
A. $531.22.
The Court:
.Q. Did you handle all the medical expense totals?
A. Yes, sir.
Q. That is from June 5 until the time of your father's
death. Would you give me the total amount of the medical
bills you paid?
A. $2,516.95.
Q. Now if I subtract $647.89 from that, that would give
me the total medical bill from June 5 to November 11,
wouldn't iU
A. If I :figured correctly.
Q. That's $1,869.06. That's approximately what
page 48 r I got when you were going through. All right,
sir.
Mr. Mayfield:
Q. Bill, were you acquainted with Mrs. Sherley?
A. Only after the accident.
Q. Did you see her after the accident?
A. Yes, I did.
Q. Where did you see her¥
A. I saw Mrs. Sherley first at Bradley Memorial Hospital
and then again at Erlanger Hospital in Chattanooga.
Q. Did she talk to you¥
A. Yes, she did.
Q. Did she make any statements to you relating to how
this accident occurred?
A. Yes, but my recollection is not very good as to what
our conversation was about. I was excited at the time and
I don't recall just what she said except to express her deepest sorrow that the aecident had occurred. Any other conversation we had the first time I talked with her I have no
recollection .
.Q. That was when your father had just been hurt and all
you remember is her expressing sympathy over it.
A. Yes, that's correct.
Q. Did you see her another time?
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A. Yes, I saw her at Erlanger Hospital.
Q. Do you remember any discussion about the cause of the
accident at that time?
A. My memory fails me on that. She repeated again how
sorry she was. That I do recall and that-. I bepage 49 ~ lieve she said that she would rather she would
have been the one that received the injury rather
than my father since he was an aged man.
CROSS EXAMINATION.
By Mr. Timberlake:
Q. Mr. Lusk, in what business was your father engaged before his retirement?
A. My father was in the coal business employed by a coal
company in Cleveland, Tennessee.
Q. And when did he retire?
A. It was approximately June of '52.
Q. June of 1952?
A. Yes, sir.
Q. Now, Mr. Lusk, in your testimony in reference to your
father's condition following the accident on June 5 and
thereafter, you are not undertaking to in any way modify
or contradict the testimony of the physicians who attended
him, are you?
A. No, sir.
Q. Dr. Arnold was and had been his family physician for a
number of years, had he not?
A. Yes, sir.
Q. Were you aware of the fact that your father was and
had been suffering from arterial hypertension and generalized
arteriosclerosis?
A. I was aware my father had hypertension.
Q. You weren't aware of the arteriosclerosis?
A. No, sir.
Q. You, of course, are familiar with the fact that
page 50 ~ neither the hypertension or the arteriosclerosis are
attributable to the accidental injury, are you noU
Mr. Lotz: I think you 're asking the witness for a medical
opinion.
Mr. Timberlake : He's undertaking to testify as a medical
expert.
The Court: No. he's testifying to what he saw and ob-
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served. I don't think the man is qualified to testify to
that.
Mr. Timberlake: I except to the ruling of the Court.

Q. Mr. Lusk, I believe you testified first that, according to
your best recollection, it was some time in September that
your father left the Erlanger Hospital.
A. I must be wrong on that, Mr. Timberlake. I don't
have-. Apparently my recollection failed me on it. This
last paid bill to Erlanger Hospital was the date of his discharge from there and that was in July.
Q. That was July 23, was it not?
A. I believe that is correct.
Q. That would appear to indicate then the date of his discharge.
A. Yes, sir.
Q. Now, Mr. Lusk, do I understand that it was on the occasion of your father's last visit to Dr. James that he underwent some treatment such as you have described and in the
course of it screamed with pain Y
A. Ye!i!, sir.
Q. Can you state whether or not that was his
page 51 ~ visit to Dr. James on September 4?
A. I cannot say what date that was.
Q. Well, if Dr. James testifies that September 4 was the
date of your father's last visit, it would be on that visit.
A. That would be correct. Yes, sir.
Q. And are you aware of the fact that at that time Dr.
James found from his examination that your father enjoyed
a very satisfactory recovery?
Mr. Lotz: If it please the Court, I'd like to point out that
any evidence in this respect I don't think is germane.
The Court: The doctor has given testimony, basn 't he?
Mr. Timberlake: Yes, sir. I'm simply asking the witness
if he is aware of the fact that Dr. James found and reported
on that occasion that his father had enjoyed a very satisfactory recovery.
Mr. Lotz: Your Honor, the evidence bas not been introduced at this stage.
The Court: Well, that was in the presence of Mr. Lusk.
I think it would be admissible, Mr. Lotz.
Mr. Lotz: We except to the ruling of the Court.
Mr. Timberlake: (To court reporter) Would you read the
question back Y

50

Supreme Court of Appeals of Virginia
Charles S. Mayfield.

page 52

r

Court Reporter: (Reading)
Q. And are you aware of the fact that at that
time Dr. James found from his examination that your father
enjoyed a very satisfactory recovery¥
Witness:
A. No, sir, I am not aware of that. Dr. James had told my
father in my presence that he wished him to come hack at a
certain date. After we got out to the car, my father told me
that he didn't see how he could undergo any more such treatments as he had had to have since his discharge from Erlanger Hospital hy the hands of Dr. James.
Mr. Timberlake:
Q. Are you aware of the fact that on the occasion of your
father's visit on September 4, 1953, to Dr. James that Dr.
James found and so reported that your father's kidneys were
functioning normally?
A. No, sir.
Q. Are you aware of the fact that when your father first
went under the care of Dr. James that he found and so reported that your father was suffering from a long-standing
prostatic condition?
A. No, sir.
RE-DIRECT EXAMINATION.
By Mr. Mayfield:
Q. I believe ·what you testified, Bill, was that in all the
time your father stayed there in the house with you he showed
no symptoms of hypertension of urine or getting
page 53 r up at night.
A. That is correct.
Q. That's all you know about it.
A. That's right .
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CHARLES S. MAYFIELD,
the fourth witness, being first duly sworn, testified as follows:
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DIRECT EXAMINATION.
By Mr. Lotz:
Q. You are Mr. Charles S. Mayfield?
A. Charles S. Mayfield, Cleveland National Bank Building,
Cleveland, Tennessee.
Q. What is your profession?
A. Attorney at law.
Q. In what state are you licensed to practice?
A. I am licensed to practice in the State of Tennessee and
in the United States Courts in Tennessee.
Q. Where did you attend Law School?
A. I attended Harvard Law School from 1936 to 1939 and
got a degree.
Q. How long have you been practicing law in the State of
Tennessee Y
·
A. I passed the Bar examination and was admitted to practice· in 1938 and I have practiced since 1939.
Q. Are you now in the active practice of law in the State
of Tennessee?
A. I am in active practice.
Q. Does the Code of the State of Tennessee have any provision for the right of action for wrongful death in that
State?
A. It does.
page 56 ~
Q. Can you ref er to the section of the Code ref erring to the right of action for wrongful death?
A. (Produeing Code of Tennessee) As of June 5, 1953, the
official Code of Tennessee-.
Q. Are you now ref erring to that T
A. Yes. Was Williams Tennessee Code Annotated as
amended by Supplement to the Oode of Tennessee of 1950.
Where the Supplement to the Code of 1950 was silent upon
the matter, the law as set forth in the Annotated Code of
Tennessee, compiled and annotated by Samuel C. Williams
and published b~r Bobbs-Merrill of Indianapolis, was in effect. The Rupplement to the Code of Tennessee was prepared by the Code Commission and the volumes were published by Rich Printing Company of Nashville, Tennessee;
and the Supplement as prepared by that Code Commission
was enacted into law.
Q. Will you read the section dealing with right of action for
wrongful death?
A. Section 8236 of the 1950 Supplement to the Code of
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Tennessee was in full force and effect on June 5, 1953, and
reads as follows : '' Right of action for wrongful injury resulting in death or for wrongful killing does not abate but
passes to whom. The right of action which a person w~o
dies from injuries received from another, or whose death 1s
caused by the wrongful act, omission, or killing by another,
would have had against the wrongdoer in case death had not
ensued shall not abate or be extinguished by his death but
shall pass to his widow, and in case there is no widow to his
children or to his next of kin; or to his personal
page 57 ~ representative for the benefit of his widow or next
of kin; where his or her natural parents or parent
or next of kin are unknown, then to his or her legally adoptive
parent or parents or to the administrator for the use and
benefit of the said adoptive parent or parents; the funds recovered in either case to be free from the claims of creditors.'' The Code Supplement then proceeds to cite years
and chapter numbers of those enactments. The law as to the
measure of damages in a wrongful death action was not
changed by the 1950 Supplement to the Code of Tennessee.
Q. Give the Court the number and read into the record the
provisions of the statute dealing with damages for a wrongful death action in the State of Tennessee.
A. In Volume 5 of Williams Tennessee Code Annotated,
Section 8240-Measure of Damages. (Reading from Code)
"Where the person's death is caused by the wrongful act,
fa ult, or omission of another and suit is brought for damages
as provided for by Sections 8236 to 8237 inclusive, the parties
suing shall, if entitled to damages, have the right to recover
for the mental and physical suffering, loss of time, and necessary expenses resulting- to the deceased from the personal
injuries, and also the dama~es resulting to the parties for
whose use and benefit the right of action survives from the
death, consequent upon the injuries received." That section
was Chapter 186 of the Public Acts of the General Assembly
of the State of Tennessee.
·
Q. Under cases dealing with the statute in the State of
Tennessee, are medical and hospital expenses ocpage 58 ~ casioned by the injured µarty and funeral expenses
recoverable in a wrongful death action?
A. They are recoverable. I have before me an annotation
to that Code which was taken from several Tennessee cases
which explains the point if I may read that. (Readin~) "In
an action for the wrongful death of a person, the damages
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recoverable in the one and same action consist of two classes.
The first class consists of damages purely for the injury to
the deceased himself and embraces damages for mental and
physical suffering, loss of time, and necessary expenses resulting to the deceased from the personal injury; and the second
class consists of incidental damages suffered by the widow,
children, or next of kin from the death and embraces the
pecuniary value of the life of the deceased to be determined
upon the consideration of his expectancy of life, his age, condition of health and strength, his capacity of labor and his
earning money through skill in any art, trade, profession,
occupation, or business, and his personal habits as to sobriety
and industry, all modified, however, by the fact that the
expectancy of life is at most only a probability based upon
experience and also by the fact that the earnings of the
same individual are not always uniform.''
Q. Mr. Mayfield, you have with you the Tennessee Code
which gives the Code sections relating to lawful speed, reckless driving, and passing of motor vehicles in the State of
Tennessee.
A. I do have those, yes, sir. I know that the section I have
just read refers to Section 8237, which relates to
page 59 ~ the fact that the personal representative of the
deceased may prosecute the action. Do you wish
that section read?
The Court: I don't think so. These others-. Have you
made copies of the law or thought that you are relying on?
Mr. Lotz: Yes, sir, except, Your Honor, with one provision.
Section 2700.2 in Paragraph 4 provides in addition to other
things, "Violating provisions of Code Sections 2700.6, 2700.7,
2700.8, 2700.9.'' ( Counsel here reads from several long white
sheets of paper containing pertinent parts of Section 2700.2
of the 1950 Supplement to the Code of Tennessee.) We do
not have a copy of those 4. I '11 be glad to have Mr. Timberlake look at these and compare them to the Code (referring
to white sheets containing pertinent parts of Section 2700.2 of
the 1950 Supplement to the Code of Tennessee, at the same
time handing said sheets to the witness for examination).
Witness:
A. (Examining aforesaid sheets) That is a copy, omitting
certain paragraphs which are not pertinent here. One that
is omitted relates to the speed limit in a school zone.
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The Court : These are the sections that you are relying on
in this particular case or portions of sections Y
Mr. Lotz: Yes, sir.

Q. Section 2700.2, Paragraph 4, reads as folpage 60 ~ lows: "Violating provisions of Code Sections
2700.6, 2700.7, 2700.8, 2700.9" (again reading from
white sheets). To what do those 4 sections relate?
A. In the official Tennessee Code, which is a Supplement
to the Code in 1950, 2700.2 in the fourth section incorporates
the sections you mentioned, which are as follows : Section
2700.6, Intersections.
The Court: These are sections that are not applicable?
Mr. Lotz: This isn't. I think perhaps the next would be.
Q. Pass to 2700.7.
A. 2700. 7-Passing Vehicles. (Reading from Code) (a)
'' The driver of a vehicle shall not drive to the left side of the
center line of a road, street, or highway in overtaking and
passing another vehicle proceeding in the same direction,
unless such left side is clearly visible and is free of oncoming
traffic for a sufficient distance ahead to permit such overtaking and passing to be made in safety." Paragraph (b)
'' The driver of a vehicle shall not overtake and pass another
vehicle proceeding in the same direction upon the crest of a
grade or upon a curve in any road, street, or highway where
the driver's view along the. road, street, or highway is obstructed within a distance of 300 feet.'' There is a subsection
(c) to that Code section-but it is not pertinent-relating to
grade crossings.
Q. What about Section 2700.8 Y
A. It relates to meeting and passing vehicles and
page 61 ~ turning at intersections and is not pertinent.
Q. I think finally it is 2700.9.
A. That relates to private drives and police and fire department rights of way and is not pertinent.

The Court:
Q. Now these 2 papers (referring to aforesaid white
sheets). Could you just initial those, Mr. Mayfield, so we
will have a positive- identification?
A. I'll initial them on the lower right corner (witness so
initials said white sheets).
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Q. As I understand, these are exact excerpts either in part
or whole, whatever portion is needed.
A. They have been taken from the official Code Supplement,
typed, and compared.
Q. And was in effect in 1953 in June.
A. Yes, sir.
(At this point the court reporter was instructed by counsel
for the plaintiff to incorporate into the record the sections
of the 1950 Supplement to the Code of Tennessee as contained
on the two aforesaid white sheets initialed by Mr. Mayfield,
which sections are so copied as follows : )
"1950 Supplement to the Code of Tennessee. 2700.2. LA·vvFUL SPEED; RECKLESS DRIVING; STARTING, STOPPING, OR TURNING.
(a) Any person driving a vehicle on a highway shall drive
the same at a careful speed not greater nor less than is reasonable and proper, having due regard to the
page 62 ~ traffic, surface, and width of the highway and of
any other conditions then existing. Any person
who shall drive any vehicle upon a highway recklessly, at
such a speed or so as to endanger, or be likely to endanger,
the life, limb, or property of any person, shall be guilty of
reckless driving, and any person who shall drive any vehicle
upon a highway 1:10 as to unnecessarily block, hinder, or
retard the orderly and safe use of the highway by those
following, or so as to cause congestion on the highway, shall
be prima f acie guilty of reckless driving.
(b) Any person who shall drive at a speed exceeding the
speeds set forth in this sub-section shall be prima f acie guilty
of reckless driving.
Second: Thirty miles an hour in a residentail district,
as defined herein.
.
Third : Thirty miles an hour in a business district, as defined herein.
Fourth: Such speed as shall be fixed by the department
of safety or the legislative authority of cities and towns for
congested areas or at dangerous points on the highways,
which areas or points are clearly indicated by markers · or
signs.

56

Supreme Court of Appeals of Virginia
Charles 8. Mayfield.

(c) Reckless driving within the meaning of this section
shall be deemed to include the following offenses, which are
expressly prohibited.
First: Driving a vehicle when not under complete control,
or with inadequate or improperly adjusted brakes.
Second: Driving to the left of the center of the street or
highway except upon one-way streets.
page 63 ~ Fourth: Violating provisions of Code Sections
2700.6, 2700.7, 2700.8, 27-00.9.
Sixth: Exceeding a reasonable speed under the circumstances and traffic conditions obtaining at the time.
Twelfth: Failure of the operator of a motor vehicle, trailer,
or semitrailer to stop, slow down, or regulate the speed of
same to accord with the requirements of road signs erected
by or upon the authority of the highway commissioner, or
local authorities in cities and towns.
2700.7. PASSING VEHICLES.
(a) The driver of a vehicle shall not drive to the left side
of the center line of a road, street, or highway in overtaking
and passing another vehicle proceeding in the same direction, unless such left side is clearly visible and is free of
oncoming traffic for a sufficient distance ahead to permit such
overtaking and passing to be made in safety.
(b) The driver of a vehicle shall not overtake and pass
another vehicle proceeding in the same direction upon the
crest of a grade or upon a curve in any road, street, or highway where the driver's view along the road, street, or highway is obstructed within a distance of 300 feet." (This concludes the sections of the 1950 Supplement to the Code of
Tennessee as contained on the two aforesaid white sheets.)
CROSS EXAMINATION.
By Mr. Timberlake :
Q. Mr. Mayfield, will you state whether or not Section 8236
of Williams Tennessee Code, which you have read
page 64 ~ into the record and which has to do with the right
of action when a person dies from injuries received from another, has any period of limitation within
which a suit must be brought?
A. There is no limitation within the statute allowing recovery for wrongful death.
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Q. Will you please state or read into the record the provisions of Tennessee Code Section 8595?
Mr. Lotz: If this deals with limitations in Tennessee, of
course, it would have no relevancy in this case because The
Court has heretofore ruled that the limitations of the State
of Virginia apply.
The Court: This is one of the questions involved and I
imagine Mr. Timberlake wants it in the record for The Court's
convenience.
Witness:
A. Section 8595 of the Code of Tennessee provides '' one
year for liable personal injuries, etc., and provides actions
for liable for injuries to the person, false imprisonment, malicious prosecution, criminal conversation, seduction, breach
of marriage promise, and statutory penalties within one year
after the cause of action if proven" (referring to and reading from Code).
Mr. Timberlake:
Q. All right, sir. Will you state, Mr. Mayfield, as a practicing attorney in the State of Tennessee whether or not it is
the case that the Tennessee Court of Last Resort applies
Section 8595, which you have just read, to actions
page 65 ~ arising in the State of Tennessee under and by
virtue of Section 8236?
A. It does apply where there is nothing tolling the statute.
The absence of the defendants from the State will toll the
action. Section 8595 statute of limitations of one year is
held to cover actions for wrongful death.
Q. Under Section 8236?
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Lotz:
Q. Mr. Mayfield, would you read into the record Section
8581 and perhaps 4455?
A. Section 8581 of the Code of Tennessee, in full force and
effect on June 5, 1953, provides as follows: (Reading from
Code) '' When Defendant Resides Out of State. If at any
time any cause of action shall accrue against a person who
shall be out of this State, the action may be commenced within
the time limited therefor after such person shall have come
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into the State; and after any cause of action shall have
accrued, if the person against whom it has accrued shall be
absent from or reside out of the State, the time of his
absence or residence out of the State shall not be taken as
any part of the time limited for the commencement of the
action.''
Mr. Lotz: Your Honor, we recited several sections. I
don't like to leave out any intentionally that we recited in the
Bill of Particulars. I think we now have them all read in.
No further questions.
Witness leaves the stand.
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DR. SAMUEL J. SULLIVAN,
a witness called at the instance of the plaintiff, being first
duly sworn, was examined and deposed as follows :
DIRECT EXAMINATION.
By Mr. Mayfield:
Q. Would you state your full name, please?
A. Samuel J. Sullivan.
Q. Are you a doctor of medicine T
A. Yes, sir.
Q. Where did you receive your preliminary and medical
training¥
A. University of Tennessee Medical College, Memphis.
Q. How long have you practiced medicine T
A. From '26 to '56; thirty years, isn't it T
Q. You are licensed to practice in the State of Tennessee T
A. Yes, sir.
Q. Where have you practiced medicine T
A. Cleveland, Tennessee.
Q. Prior to attending medical college at the University of
Tennessee where had you received your preliminary education¥
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A. Maryville College.
Q. Doctor, did you know Edgar H. Lusk¥
A. Yes, sir.
page 69 ~ Q. Did you have occasion to see him on June the
5th, 1953?
A. Yes, sir.
Q. What were the circumstances Y
A. He had been in an automobile accident earlier in the
day up about Athens, Tennessee; and when I saw him he had
a severe laceration, contusion and laceration of his forehead.
Q. Where did you see him Y
A. At the emergency room of Bradley Memorial Hospital.
Q. And was there anything else wrong with him at that
time?
A. Had a severe contusion of the left hip; X-ray showed a
fracture of the left hip.
Q. What was his general condition at that time1
A. ~or a man of his age he was in fair condition at the
time.
Q. State whether or not he was in any degree of shock.
A. Moderate. He reacted some from his earlier shock.
Q. What, if any, treatment did you give him Y
A. Repaired the laceration of his forehead and gave an
eighth grain of morphine and sent him to Chattanooga to
Dr. Robertson. Robert C. Robertson.
Q. What was the nature of work you did to repair the
laceration?
A. Cleansed it, used a local infiltration, and sutured it with
black silk.·
Q. Do you recall the length of the laceration Y
A. No, but it was from the forehead into the left eyelid;
involved the left eyelid.
Q. Do you have a record as to how many stitches you
took?
A. I don't count them.
Q. Could you tell from the laceration whether it
page 70 ~ had been made by a blow from a blunt object or
whether it had been made by glass or some sharp
object?
A. It was a traumatic injury; there was contusion and
laceration. What the object was I couldn't say.
Q. In layman's language what does a contusion mean y
A. It's a bruise.
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Q. And what was the extent of that bruise? Was it severe
or mild?
A. Moderate.
Q. Now what is the layman's term for laceration?
A. You'd say he just cut his forehead, I guess.
Q. Was it a deep cut or shallow cut?
A. It was deep through the skin and cutaneous tissue to
the skull.
Q. Was there any evidence as to whether he might have
had a concussion or not?
A. None at that time. No.
Q. Now was there any contusion of the hip?
A. Yes.
Q. What was the nature of that? Was it severe or mild?
A. It was severe contusion.
Q. And you say an X-ray was made?
A. Showed a fracture.
Q. What type of fracture?
A. It was a fracture through the trochanter of the hip.
Q. Which hip was that?
A. Left hip.
Q. Is Dr. Robert C. Robertson a bone specialist?
page 71 ~ A. Yes, sir.
Q. And did you refer Mr. Lusk to Dr. Robertson?
A. Yes.
Q. Now, Dr. Sullivan, did you have occasion to see Edgar
H. Lusk in November of 1953?
A. Yes, sir.
Q. On what occasion did you see him?
A. He had been found in the bathroom unconscious; vomiting and unconscious.
Q. Did you go to the home?
A. I went to the home. Yes, sir.
Q. Was that Edgar Lusk 's home or the home of his son?
A. Home of his son.
Q. Where was he when you got there, Doctor?
A. He was in the bathroom.
Q. Was he unconscious when you arrived?
A. Yes.
Q. Was he lying on the floor or had he been propped up or
where was he?
A. As I recall, he was in the corner between the commode
and the wall.
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Q. What was his appearance and condition when you saw
him?
A. He was in critical condition at the time, unconscious,
vomiting, and pulse weak and thready.
Q. Did you give him any treatment at that time?
A. Sent him to the hospital immediately.
Q. Did you make a diagnosis as to his condition?
A. My diagnosis was cerebral hemorrhage.
page 72 ~ Q. Did you see him thereafter?
A. I saw him with Dr. Arnold. Arnold came
to the hospital about the time we got him there and Dr.
Arnold, whose patient he was, took over the treatment.
Q. Dr. Arnold took over at the hospital?
A. Yes.
·
Q. Did he have any signs or symptoms which enabled you to
determine with any certainty where the location of the
hemorrhage was?
A. There was no evidence of paralysis or weakness. He
wa·s unconscious and having vomiting but the location of the
hemorrhage would possibly have been the base of the brain.
Q. Had you seen him between the referral to Dr. Robert
C. Robertson and the time you were called and found him
there in the bathroom?
A. No, sir. Dr. Arnold lived across the street and he
waited on him.
CROSS EXAMINATION.
By Mr. Goins :
Q. Dr. Sullivan, as I understand your testimony, you were
first called to the hospital to treat or examine Mr. Lusk after
he was involved in this automobile accident.
A. Yes.
Q. And the only thing you found ,vas a fracture of the hip
and a laceration to the forehead.
A. Yes.
Q. You sutured the laceration to the forehead, you X-rayed
the hip, and then sent him on to Dr. Robertson in
page 73 ~ Chattanooga.
A. Gave him an eighth of a grain of morphine.
Q. Doctor, when you examined Mr. Lusk was he conscious
at that time?
A. That morning, yes, sir.
Q. Do you know how long it was after the accident took
place before you saw him?
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A. The accident had happened before 8 o'clock that morning, as I recall, and I saw him about 11 something; 10 :30
when I saw him.
Q. Some 2 1/2 or 3 hours Y
A. 3 hours. Yes, sir.
Q. At that time Mr. Lusk was rational and conscious?
A. Yes, he was conscious.
Q. Did you X-ray the head or was an X-ray indicated?
A .. X-ray was indicated at that time.
Q. Then the next time you saw him was how long after
thatT
A. That was in November.
Q. This accident happened in June?
A. That is to treat him. I had seen him casually after
that.
Q. But you had not made any examination or treatment?
A. No professional treatment. No, sir.
Q. Was he out walking around Y Able to be out Y
A. He was still not able to do much of anything. He was
able to walk around in the house, but not out much; out on the
porch.
Q. But you had not seen him professionally Y
A. Professionally, no, sir.
Q. When you arrived at the son's home you
page 74 ~ found him in the bathroom unconscious?
A. Yes.
Q. And he was brought to the hospital and Dr. Arnold
was called in Y
A. Yes.
Q. Was Dr. Arnold a specialist of some kinil the reason
you called him in?
A. No. He lived across the street from Mr. Lusk's son
and he had been waiting on him. He could run across the
street. He had been, as I understand-of course, this is
hearsay-he had been seeing him rather frequently.
Q. You did not see him after seeing him there at the
hospital or at the home in the unconscious condition? You
did not see him any more before he died?
A. Not professionally. I just stepped in the room was all.
I never treated him any more. No, sir.
Q. And your diagnosis was cerebral hemorrhage at the
base of the skull T
A. Yes.
Q. Doctor, what causes a cerebral hemorrhage!
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A. Well, it usually occurs in patients who have cirrhosis
of the blood vessels, hardening of the arteries, and have a
high blood pressure.
Q. Just what is a cerebral hemorrhage?
A. Just a tear-a rent-in the blood vessel with a
hemorrhage around the brain.
Q. Is it anything unusual for a person the age of Mr. Lusk
to have a cerebral hemorrhage where they have hypertension
as he didT
page 75 r A. Not unusual, no.
RE-DIRECT EXAMINATION.

By Mr. Mayfield:
Q. Dr. Sullivan, you stated that you gave Mr. Lusk morphine. What was that for?
A. He was suffering from pain.
Q. Is a fracture through the trochanter a painful or a nonpainful injury T
A. Any fracture is painful.
Q. Does a fracture there cause mild pain or deep and-.
A. Causes severe pain.
Q. Severe pain T
A. (Witness moves head up and down.)
Q. Now you say you stepped in the room at the hospital
in November after Mr. Lusk had had the cerebral hemorrhage
A. (\Vitness moves head up and down.)
Q. Were you able to tell anything about his condition when
you would step in the room 1
A. All I did was juf-lt look in and feel of his pulse like that
(indicating). I wasn't making any examination at all.
Q. Was he conscious at any of those times 1
A. Not at any time I was in there. No, sir.
Q. Dr. Sullivan, assuming that a patient 72 years of age
has a history of hypertension and then suffers a fracture of
the trochant.er in an automobile accident., can yon say with a
degree of certainty what effect the fracture of the trochanter
would have on the hypertension 1
A. You ean 't say positive. Some of them would
page 76 r ea use the blood pressure to go up; others have
shock and tl1e blood pressure would drop. It depends on the individual.
Q. In your answer, Doctor, are you speaking of the imlllediate effect or the long--term effect 1
A. Immediate. Immediate.
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Q. The immediate effect might be thaU
A. Yes.
Q. Could you say what the long-term effect would be?
A. No, sir.
Q. Could the long-term effect be beneficial to the hypertension Y
A. I wouldn't expect it to be beneficial. No, sir.
Q. Could you say with any degree of certainty as to
whether it would have a long-term effect that would be detrimental to the hypertension condition?
A. Detrimental effect would more than likely happen at the
time of the injury, and not 4 or 5 months later.

Further this deponent saith not.
DR. DWIGHT NOBLE ARNOLD,
a witness called at the instance of the plaintiff, being first
duly sworn, was examined and deposed as follows :
DIRECT EXAMINATION.
By Mr. Mayfield:
Q. Would you state your full name, please?
A. Dwight Noble Arnold.
Q. Are you a doctor of medicine Y
A. lam.
page 77 ~ Q. Where did you receive your academic education Y
A. At Maryville College, Maryville, Tennessee.
Q. Where did you receive your medical training Y
A. At Tulane University in New Orleans Medical School.
Q. Did you graduate from the Tulane Medical School?
A. I did.
Q. Where did ycu do your intern work?
A. At Southern Baptist Hospital in New Orleans.
Q. After that did you take up the practice of medicine in
New Orleans or where?
A. In Cleveland.
Q. In Cleveland Y
· A. In Cleveland. I had 2 vears' residency in the hospital
there and then came to Cleveland to practice.
Q. After your internship you were a resident there at the
hospital?
A. Yes; 1 year internship and 1 year residency.

Violet Sherley v. Philip Lee Lotz

65

Dr. Dwight Noble Arnold.

Q. And when did you commence the practice of medicine
in Cleveland?
A. Well, it was in July of 1932.
Q. You are licensed to pr~ctice medicine in Tennessee?
·A. Yes.
·
Q. ·Have you taken any further training?
A. Nothing except postgraduate courses through the Tennessee State Medical Association here. I don't know what
they call these. They put on a postgraduate course for
· practicing physicians every ye~r, and it has been conducted
in the various centers over the State. Cleveland is
page 78 ~ one of the centers that hold these courses.
Q. W er!3 you acquainted with Edgar H. Lusk?
A. Yes.
Q. Prior to June 5, 1953, had he been a patient of yours?
A. Yes.
,
Q. What was the last time you had seen him prior to June
the 5th, 1953?
A. I suppose December 31, 1952. That is the last record I
have and that was an office visit. Now I may have seen him
in his residence on other occasions but I don't have a record
of it.
Q. When did you see him after that time?
A. I suppose that the next time I saw him was in the
·
hospital.
Q. On what date was that, Doctor?
A. On November 11, 1953.
Q. What was his condition at that time?
A. Now this is my handwriting here. I made this record
myself. He was stuporous and in a semiconscious condition.
He was in bed at Bradley Memorial Hospital when I :first
saw him and his blood pressure was 230 over 120. He had a
normal temperature and a normal pulse rate; and there was
no evidence of a paralysis of either side of his body, that is,
of either arm or either leg as you usually expect to :find in the
common type of cerebral hemorrhage or a stroke. However,
as I recall, he did have considerable difficulty with his speech·
and I recall that my :first impression was that he had had ~
hemorrhage into the speech center of bis brain, which is
fairly common, although it is not the most common type of the
so-called stroke.
page 79} Q. From your examination of Mr. Lusk in November, 1953, did you make a diagnosis that be had
a cerebral hemorrhage into the speech center of the brain?
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A. That was my final diagnosis, yes. Well, I didn't specify
that it was in the speech center. I ;just said a cerebral
hemorrhage.
Q. When you say that· you didn't specify it are you referring to a record that you made at that time?
A. Yes.
Q. Now, apart from the record, Doctor, was it your opinion
as a doctor of medicine that the hemorrhage had been into
.
the speech center of the brain Y
· A. If he had a hemorrhage, I assume that that is where it·
was. I was never able to satisfy myself entirely that it was
a. cerebral hemorrhage. Actually, my final diagnosis was a
possible cerebral hemorrhage.
Q; Did you have an alternate diagnosis Y
A. I had an additional diagnosis; prostatism and pyelonephritis·; cystitis and· uremia, which he definitely did have.
Q. What is prostatitis Y
A. It's pro(:ltatism. It's not prostatitis. It's just an enlargement of the prostate gland produeing a partial or complete obstruction to the exit of urine from the bladder.
·rQ: And what was the other additional diagnosis that you
made?·
A. Pyelonephritis and cystitis.
Q. What is pyelonephritis Y
A. Pyelonephritis is an infection and inflammation of the
kidneys and the pelvis of the kidneys. The pelvis
page 80 ~ are the horn-shaped connections between the kidneys and the urethra carries the urine from the
kidney to the bladder, and a cystitis is just an inflammation
of the bladder-urinary bladder.
Q. And I believe you said you also had a diagnosis of
ureniiaY
A. Uremia.
Q. What is urem1.aY ·
A. Uremia is a toxic or poisoned condition of the system
resulfing from failure of the kidneys to excrete the poisons
that are normally formed in the blood stream and in the tissues as a -result of the normal process of metabolism-is that
too complicated a word to use-or as a result of bv-products
of digestion and assimilation of food and breakdown of 'tissues and that sort of thing.
Q. Doctor, where is the speeGh center of the brain Y
A. The speech center is on the left side of the brain in what
we call the left parietal region of the brain, that is, general
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speaking. I am not a neurologist or a brain specialist and I
wouldn't attempt to describe it or to locate it·more definit~ly
than that, but it is on the left. side of the brain.
Q. Would that or would it not be beneath the left eyebrow and toward the temple of the head on the left side?
A. I couldn't say it would be beneath the left eyebrow. No.
Q. You said it would be under the parietal region or area?
A. Would be in the parietal area of the brain.
Q. Where is the parietal area?
A. The parietal area of the brain is that portion
page 81 ~ of the brain that lies beneath the parietal bone of
the skull, which is approximately the portion from
the top of the ear up to the longitudinal and sagittal section
of the brain; the crevice that runs from front to back and on
the top of the skull.
Q. Do I understand-you then, Doctor, to indicate that this
part of the brain would_ be in the left-front quarter of the
head or _not?
A. I would say that it would be toward the back; toward
the back portion of the left-front quarter of the brain; yes;
more nearly the mid-portion of the left half of the brain.
Q. Doctor, do you know how old Mr. Lusk was?
A. Only by referring to my notes.
Q. Is: .that your ·records that you kept of him as a patienU
A. Yes.
Q.. How old was he?
.
A. I have down here 72 in· November-, 1953. .
.
Q. Did he appear to you to be a man 'of approximately 72
years af age?
A. Yes, he did.Q. Assuming, Doctor, that on June 5, 1953, Edgar H.
Lusk was in an automobile accident which caused-.
A. What was that date?
· Q. June the 5th of 1953. .
A. Um-mmm.
Q.. From which ·he suff~red a fracture of .the trocha~ter of
the left hip and a laceration of the head with moderate contusion, assuming that thereafter he was taken to Erlanger
Hospital and he suffered a retention of urine and
page 82 ~,an.indwelling catheter was placed, that his hip
fracture was. then nailed in place, that is, the two
.
fractured bones were nailed together, and that the indwelling
catheter continued to remain in place and that on or about
June 26, 1953, a transurethral resection of the prostate was
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performed and, assuming further, that for a man of his. ~ge
he sustained a moderate to good recovery from the nailmg
of the hip and the transurethral resection, could you, as a
doctor, state with a degree of certainty, in your opinion,
whether the automobile accident could be a competent cause
of the condition that he· had when you saw. him on November
11, 1953T
Mr. Goins: Just a minute before you answer the question,
Doctor. We want to interpose an objection to the question
as being incompetent and highly speculative. Now you may
go ahead and answer.
Mr. Timberlake: (Interrupiin'g and interposing) Your
Honor, at that point an objection was made, our position be
ing that the question should be propounded as to whether or
not the condition described in June could be a proximate
cause of the condition from which Mr. Lusk died..
The Court: Read the question again.
Mr. Mayfield: (Again reading question from transcript)
Q. Assuming, Doctor, that on June 5, 1953, Edgar H.
Lusk was in an automobile accident from which he suffered a
fracture of the trochanter of the left hip and a laceration of
the head with moderate contusion, assuming that
page 83 ~ thereafter he was taken to Erlanger Hospital and
he suffered a retention of urine and an indwelling
catheter was placed, that his hip fracture was then nailed in
place, this is, the two fractured bones were nailed together,
and that the indwelling catheter continued to remain in place
and that on or about June 26, 1953, a transurethral resection
of the prostate was performed and, assuming further, that
for a man of his age he sustained a moderate to good recovery
from the nailing of the hip and the transurethral resection,
could you, as a doctor, state with a degree of certainty, in
your opinion, whether the automobile accident could be a
competent cause of the condition that he had when you saw
him on November 11, 1953 T
Mr. Timberlake: Our objection, Your Honor, is that the
test is whether or not that situation would ·constitute a proximate cause. That is the test that will have to be applied
by the jury in the determination of this case.
Mr. Lotz: If the injury were one of the causes. This question, I think, is trying to get to that very thing.
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The Court: I think the . question is certainly complete
enough as a hypothetical question. I think it's all right in
that connection. It seems to me-. I don't see how else he
could approach it. I think the cross examination can bring
out the question Mr. Timberlake raised. I'll overrule your
objection.
..
Mr. Timberlake: I except to the ruling of the
page 84 r Court. (At this point Mr. Mayfield continued with
his reading of the deposition of Dr. Arnold.)
Mr. Mayfield:
Q. Doctor, the question is: Can you give an expert opinion
as to whether, under the set of assumptions, that the accident
could be a competent cause of the condition?
A. I can't give an expert opinion which would be in the
form of a statement that it was positively or definitely a
cause if that is what you mean. All I can say is that it
was a possible cause indirectly of the condition for which I
treated him in November of 1953. By indirect cause I mean
that complications and subsequent conditions arising as the
result of the injury-the automobile accident-and as a result
of the treatment for those injuries could possibly have resulted in other subsequent conditions that would produce the
condition that I found him in and treated him for in November of 1953. I can't say that there is a positive definite
connectio.n between the two. ·
Q. Doctor, what is an indwelling catheter?
A. An indwelling catheter is, in its most commonly-used
form, is a rubber tube that is so constructed that when it is
placed or when it is passed through the urethra into the
bladder it can be left there for continuous drainage of the
bladder and retains itself in the bladder. It is a tube that
co:Q.tains a double passageway through it; and one of these
passageways is connected with a thin rubber inflatable bulb
on the inner end of the catheter-the lmd that lies inside of
the bladder-and that bulb inflated with water
page 85 r after the catheter is inserted in the bladder, and
then this inflated bulb then keeps it from slipping
out of the bladder.
Q. Through what portion of the body is that catheter placed
into the bladder?
A. Through the urethra, which is a passageway that runs
through the penis.
·
Q. Can you state whether or not that insertion of the
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catheter-the indwelling catheter through the urethra, is painfuH
A. It can be, yes, and I would say that it is probably usually
uncomfortable to pass a •catheter into the bladder, but not
necessarily painful unless there is some inflammation or obstruction or stricture. or something of that sort.
Q. Is there discomfort or not caused from having an indwelling catheter in place?
A. Once it is in place there shouldn't be any discomfort,
no. It is the passage and movement along the passageway
that usually causes the discomfort.
Q. Doctor, you have stated that the indwelling catheter is
left in place to allow for the drainage of urine.
A. Um-mmm.
Q. Is there any other purpose of the indwelling .catheter T
A. The only other purpose that I can think of right now
that it would serve would be for irrigation of the bladder
from time to time while it is in place.
Q. Doctor, are there any side effects from the placing of an
indwelling catheter?
A. It can result in an inflammation of the bladder and the
urethra, producing a cystitis; and, I guess, usually
page 86 ~ does because it is a foreign body.
Q. As a doctor of medicine can you give your
opinion as to whether the placing of an indwelling catheter
for a period of a week or more in a man 72 years of age
could be a competent cause of pyelonephritis 7
Mr. Goins: We want to object to that question as being
incompetent and highly speculative. Go ahead and answer,
Doctor.
·
Mr. Timberlake: (Interrupting and interposing) We objected to that question on the grounds that it was incompetent
·
and speculative.
The Court : Overruled.
Mr. Timberlake: I except to the ruling of the Court. (At
this point Mr. Mayfield continued with his reading of the
deposition of Dr. Arnold.)
Witness:
. A. I think it is possible that leaving an indwelling catheter
in the bladder for a week or mQre could produce an infection
and inflammation that might ascend to the kidneys and produce a pyelonephritis sufficiently severe to caus·e uremia. On
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the .other hand, I think it is at least equally possible that
the condition 'for which the catheter was inserted could result
in the same thing in spite of the use of the catheter, and it
is problematical as to which factor plays the part· in the
production of the final condition in any one case. In other
words, what I mean is that you insert the catheter
page 87 ~ to try to prevent just that sort of thing but, as so
.
often happens in most any type of treatment, the
treatment didn't do the work or failed to prevent what we
were trying to prevent.
Mr. Mayfield:
Q. In the event that urine is retained, is any permanent or
lasting damage done to the patient?
A. It can be, yes, depending on how long the retention has
taken place- and how long the obstruction that produces the
retention has existed. That is usually the result of two
things : Back pressure on the kidneys from the retention
which tends to dilate the kidneys and the infaction that usually
results from retention which tends to damage the kidneys.
Q. Doctor, assuming that an infection were caused by .the
inflammation brought about by the placing and leaving in
place of an indwelling catheter, if that infection were apparently cleared up, would it or would it not be likely to
reoccur?
A. If an infection occurred as the result of placing the
catheter-.is that the way you put it-and cleared up subsequently, would it or would it not be likely to reoccur?
Q. Yes, sir.
·
A. After the catheter has been removed you mean or if the
catheter is left in T
Q. Yes, sir.
A. That is a hard question to answer specifically. Any infection of the urinary· tract tends to recur; and whether that·
infection was due to passage of the catheter or to a pre.
existing condition that existed before the catheter
page 88 ~ was placed, any infection in the urinary tract t~nds
to recur; and an infection that may have resulted
from an indwelling catheter, like any other type of infection,
would tend to recur.
Q. Now, Doctor, you hav«=1 tqld us of the examination and
the diagnosis you made of Edgar H. Lusk in the hospital in
November of 1953. Did you make any subsequent examinations or tests after November 11?
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A. Yes, from time to time; but whether I have a record of
it or not, that is the question. I don't have an office record
certainly.
Q. Do you recall any specific examinations or tests that
were made?
A. It seems to me that Mr. Lusk for a time after he was
admitted to the hospital and after I first saw him seemed
to improve and his mind cleared up; and, as I recall, he
seemed perfectly lucid and cooperative and could communicate with me and with the nursing staff and visitors and
members of the family; and off-hand I can't tell you just
how long that lasted, and then he had a relapse and just
went on down and finally died as the result of a uremic poisoning.
Q. Doctor, you began your answer with ''It seems to me."
A. Um-mmm.
Q. Are you able to state positively that what you have
told did occud
A. No. After 3 years I am trying to remember the condition as I found it, and as near as I can remember that is what
happened. I found him in a semiconscious stuporpage 89 r ous condition and that, as well as I recall, did
clear up temporarily and I think for several daysQ. You have spoken of hi.shaving difficulty with his speech.
A. Um-mmm.
Q. Do you recall positively or not that he regained· consciousness to the point of speaking T
A. !'can't recall it positively, no; and I can't even say that
the difficulty in the speech was not due to his comatose and
stuporous condition. I can't even state positively that his
difficulty in speech and communication was due to a cerebral
hemorrhage into his speech center. That is just a guess.
Q. You do recall positively that he spoke or tried to
speak¥
A. Yes, he did. Yes.
Q. What date was his death?
A. I will have to refer to the hospital records for that. On
November 25, 1953.
Q. Did you examine him and pronounce him dead?
A. No.
Q. Did you sign the <leath certificate?
A. I am pretty sure that I did. I couldn't say positively
that I did but I assume that I did. I have no record of
having signed it but-.
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Q. What was the immediate cause of his death?
A. In my opinion it .was uremia.
Q. Would you define once more just what uremia is?
A. Uremia is a toxic or poisoned condition of the human
body, the result of the failure of the kidneys to
page 90 r excrete certain poisons that normally form in the
body as the result of body metabolism and which
thereby are allowed to accumulate in the tissues of the body
and poison it. In addition, now,. the actual-I am not sure
that I can give you all of the pathology or diseased conditions
that are included under the term uremia-but you also get
retention of water in the tissues frequently with edema or
waterlogging of the brain, which is assumed to play some
part in the toxic condition and the diseased process.
·
Q. Can you state whether or not, in your opinion, waterlogging of the brain could give the symptoms of cerebral
hemorrhage?
A. It is possible, yes. I believe so.
Q. Doctor, do you have a record there of what your charges
were for the treatment that you gave Mr. Lusk?
A. I don't have it here. I think I can get it though.
Mr. Goins: We want to object to the introduction of any
charges as being incompetent testimony.
Witness:
A. It was $54.00.
Mr. Mayfield:
Q. What is your charge for the testimony we have taken
up today?
Mr. Goins: We want to object to that as being incompetent.
Witness:
A. $10.00 I guess.
page 91

~

CROSS -EXAMINATION.

Bv Mr. Goins:
·Q. Doctor, how long did you personally know Mr. Lusk
before his death?
A. Oh, I'd say approximately 18 to 20 years.
Q. Had he been a patient of yours during this period of
time?
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A. Yes.
Q. I believe you testified you_last saw him before this incident the latter part of 1953.
A. '52.
Q. '52?
.
A. That's the last time I have a record of. I could have
seen him in his home and have no office record of it.
Q. Doctor, does your record show what you saw him for
at that time T What was wrong with him T
.
A. I was treating him for high blood pressure.
Q. Does your record show at that time his blood pressure
reading?
A. Yes.
Q. What was that, Doctor?
A. It was 204 over 90.
_
Q. Doctor, did you see Mr. Lusk immediately after he
was involved in the automobile accident T
A. No, sir.
,
Q. The :first time you saw him then was in November of
1953, and that was when he was at the hospital?
A. That's right. He had already been taken to the hospital.
Q. I believe you said at that time he was in a
page 92 ~ semiunconscious condition.
A. A semiconscious condition.
Q. A semiconscious condition?
A. Um-mmm. Stuporous.
Q. And at that time the blood pressure was 230 over 1207
A. Did I say that?
Q. Yes, sir.
A. That's right; 230 over 120.
Q. Doctor, does the record show or do you recall how long
Mr. Lusk remained in this semiconscious condition?
A. No. I don't believe I can find it on the record, and I
don't think I can recall just how long it was. In fact, I am
only depending on memory for the fact that it did clear up.
I am quite sure that it did but I couldn't swear to it.
Q. Well now, Doctor, was Mr. Lusk referred to anyone else
after this trouble T That is, was he referred to another doctor?
A. Not .that I can recall. Now another doctor saw him before I did and sent him to the hospital.
Q. But from the time you saw him in November until the
time of his death, you were the only doctor that treated him
and waited on him?
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A .. So far as I can recall that is true.
Q. And he did die then in the Bradley County Memorial
Hospital.
A. That's right.
. Q. Doctor, I will hand you a Certificate of Death on Edgar Harrison Lusk, dated February the 4th, 1954, and ask
you if you can identify that certificate.
A. Yes.
page 93 ~ Q. Did you sign that certificate, Doctor, and file
iU
A. I did.
Q. With the Department 7
A. Yes.
Q. What does the certificate show there as to the cause of
death and the contributing causes 7
A. Shows "Cerebral Hemorrhage" and the contributing
causes : '' Hypertension, arterial'' and '' Arteriosclerosis,
generalized.''
Q. Now what is arteriosclerosis, generalized Y
.
A. That is what is commonly known as hardening of the
arteries or calcification of the arteries.
Q. What is a cerebral homorrhage 7
A. A cerebr~J hemorrhage is bleeding from a blood vessel
·
into the brain substance.
Q. And it was your diagnosis when you saw Mr. Lusk that
he had had a cerebral hemorrhage? .
A. That was my tentative diagnosis when I first saw him.
Q. Anq it was your diagnosis that the cerebral hemorrhage,
together with these contributing factors, caused his death 7
A. Yes, that was my final diagnosis on the death certificate.
Q. Now, Doctor, Mr. Mayfield was asking you about this
catheter that was inserted. Was that done by you?
A. I just don't know. I don't remember whether I was the
one· who inserted it or a nurse or orderly in the hospital
could have done it. It is frequently done.
Q. But it was inserted under your general directions
whether you inserted it or not Y
A. If it was inserted it was done under my dipage 94 ~ rection. Yes.
.
.
Q. Do you recall any catheter being inserted in
Mr.'Lusk?
.
A. I don't recall it but there' is a record on his~chart that
there was a catheter inserted.
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Q. No operation of any kind was performed¥
A. No.
Q. Doctor, you testified the best you remembered that Mr.
Lusk rallied and improved. Do you recall whether or not
he went down sudden-like or whether he went down gradually
over a period of time?
A. I think it was more or less gradually as well as I can
recall now; but that, of course, is a relative term. He was ·
only in the hospital 14 days.
·.
Q. That is he was in the hospital from the time you first
saw him until he died a total of 14 days.
A. That's right.
Q. Do you recall whether or not Mr. Lusk had recovered
from the hip injury he received in the automobile accident
on June the 5th, 1953, or do you recall anything about any
trouble with the hip¥
A. I can only say that my main concerns for his condition
while he was under my care in the hospital were not related
to the hip itself directly. No. I have to assume from the
history that he had at least recovered sufficiently to be up
and about the house before he was brought to the hospital.
I don't think-as well as I can recall-he never got out of bed
after he was admitted to the hospital; but I don't recall
having been particularly concerned about the hip condition
as such directly.
page 95 r Q. Doctor, I will ask you to please file the Certificate of Death as Exhibit No. 1 to your cross
examination.
A. What does that mean f
Q. I will ask you to file the Certificate of Death-the certified copy of the Certificate of Death-as Exhibit No. 1 to your
cross examination. ·
A. I am willing to do that if that is what you mean.

Mr Timberlake: (Interrupting and interposing) Your
Honor, I think it would be more regular to withdraw that
(referring to said Certificate of Death) and file it with the
other exhibits and give the jury an opportunity to examine

It

.

The Court: Yes, sir, that will be all right. (Said Certificate of Death is withdrawn from the deposition of Dr. Arnold
received in evidence, and marked "Defendant's Exhibit No'.
1." Said Certificate of Death is examined by members of the
jury.)
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(At this point Mr. Mayfield continued with his reading of
the deposition of Dr. Arnold.)
RE-DIRECT EXAMINATION.
By Mr. Mayfield:
Q. Doctor, assuming that in Edgar Lusk there had been
placed an indwelling catheter from June 6, 1953, until approximately June 26, 1953, and that thereafter a prostatectomy had been performed, could you give your opinion as a
medical expert as to whether the placement of that indwelling
catheter at that time could have been a competent' producing
·
cause of the pyelonephritis which you found in Edpage 96 ~ gar Lusk in November, 1953?
Mr. Goins: We want to object to that question as being
incompetent and highly speculative..
Mr. Timberlake: (Interrupting and interposing) Your,
Honor, we objected to that on the grounds that it is incompetent and highly speculative, the question being whether it
could have been a competent producing cause.
The Court: All right. I overrule your objection .
.Mr. Timberlake: I except to the ruling of the Court. (At
this point Mr. Mayfield continued with his reading of the
deposition of Dr. Arnold.)
Witness:
A. You want me to answer it?
Mr. Mayfield:
Q. Answer "yes" or "no" first as to whether you can give
an opinion.
·
A. Yes, I can give an opinion.
Q. What is your opinion on that?
A. It is my opinion that it· could have been a competent
cause, yes, but not necessarily so.
Q. As I understand it, Doctor, you would not hav,e an
opinion as to whether it was or was not the cause.
A .. No, not a positive opinion. Yes.
Q. Doctor, assuming that Edgar H. Lusk suffered .a head
injury resulting in a contusion and laceration of
page 97 ~ the forehead on June 5, 1953, could you give your·
opinion with any certainty or with a reasonable
degree of certainty as to whether that could have been a
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competent producing cause of a cerebral hemorrhage 5 months
later, or on about November the 11th?
A. No, I couldn't.
Q. 1953?
A. I couldn't express a competent opinion on that at all.
Q. Dr. Arnold, I believe you know William Lusk.
A. Yes.
Q. Did he in 1953 live somewhere near where you live?
A. Yes.
Q. Do you recall whether or not you saw Edgar Lusk at
any time between June and November, 1953, at William
Lusk's home?
A. No, I don't recall having done so.
Q. You don't remember it?
··
A. No.
Q. William Lusk is Edgar Lusk's son.·. Is that right?
A. That's right. Yes.
Further this deponent saith not.
DR. ROBERT C. ROBERTSON,
a witness called at the instance of the plaintiff, being first
duly sworn, was examined and deposed as follows :
DIRECT EXAMINATION.
By Mr. Mayfield:
Q. You are Dr. Robert C. Robertson T
A. I am.
page 98 ~ Q. Where did you receive your education, Dr.
Robertson,?
A. You mean medical, liberal, and onward¥
Q. Yes.
.
A. Medical school and onward. University of Illinois Col. lege of Medicine followed by St. Luke's Hospital, Chicago,
followed by Willis Campbell Clinic in Memphis.
Q. You graduated from the University of Illinois School
of Medicine?
A. Class of 1924.
·
Q. How long have you practiced medicine?
A. Since 1927.
Q. How long have you practiced in the State of Tennessee,·
Doctor?
.
A. Since 1926 or since. 1927. Excuse me. In '26 I was in
training at the Campbell Clinic.
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Q. You have been licensed to practice since that time?
A. I have been licensed to practice since '26.
Q. Do you have a specialty, Doctor?
A. I do. Orthopedic surgery, which is bone and joint
surgery.
Q. And where did you say you took your training for
orthopedics T
A. St. Luke's Hospital, Chicago ; ·willis C. Campbell Clinic
in Memphis, Tennessee.
Q. And have you practiced your specialty during the entire
time you have been practicing or did you-T
A. I have been limited to that specialty since 1927, including time spent in the United States Army.
Q. Dr. Robertson, how long did you serve in the United
. . States Army as a doctor, approximately?
page 99 ~ · A. Well, including reserve inactive service
·
since-. Oh, about 30 years. ·
Q. What commission do you holdT
A. 4 years active duty in the reserve; the rest inactive.
duty. Excuse me.
Q. What commission do you hold as an officer in the Medical
Corps?
A. Retired reserve, yes.
Q. What was your rank, Doctor?
A. Colonel.
Q. Did you know Mr. Edgar Lusk, Doctor Y
A. I did.
Q.. When did you first meet Mr. LuskY
A. On the 5th of June, 1953.
Q. What were the circumstances Y
.A,. lie was referred to me by Dr. Julian Sullivan of Cleveland for treatment of an injured left hip.
Q. Did you make an examination of him as a doctor on.
June 5, 1953 T
A. I did.
Q. What was his condition at that time?
A. You mean my diagnosis T
Q. Yes.
A. Fracture, simple, complete, comminuted, severe intratrochanteric, left femur, and hypertension. That's it.
Q. Now at the time you saw him was he calm or in shock
or pale or anything of that sort, Doctor T
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page 100

~

A. He was complaining of severe pain in the
left hip.
Q. Did you find any lacerations or contusions

on his hip?
A. Excuse me. I failed to include that in my diagnosis. I
should have done so.
Q. What did you find?
A. Wait just a moment. There was a dressing over the
forehead and a contusion over the same area-a laceration
rather over the same area.
Q. Was his hip bruised on the outside?
A. I do not recall. It was fractured. The fracture of the
bone is the important thing there. I am sure there must
have been a bruise.
Q. i understood you to say, Doctor, that the fracture was
complete. What do you mean by complete?
A. Completely through the bone, not just partially through
but completely through the bone.
Q. Were the ends of the bone together or apart?
A. They were separated.
Q. What is the meaning of the word comminuted that you
used in reference to the fracture?
A. That means more than one fracture. Instead of just
being one there were several fractures.
Q. Now you ref erred to it as a simple fracture I believe,
Doctor.
A. That's correct.
Q. Is that a simple fracture as distinguished from a compound fracture?
.
A. That's correct. Simple fracture means that there is no
wound extending through the skin to the bone or from the
bone to the outside, whereas a compound fracture
page 101 ~ means that there is a wound extending through
the skin to the bone.
Q. You used the word, I believe, in describing the fracture
as severe. Oould you explain ·to us why you used the term
severe?
A. Well, that is used in contradistinction to a mild fracture.
Mild, moderate, and severe are the usual classifications we
give to fractures; and it was used in that differentiation of
degree of severity.
Q. As a result of your examination and diagnosis on June
the 5th, 1953, did you prescribe any medication or give him
any treatment at that time?
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A. Yes. Traction was applied and he was given medicine
required to control his pain, and he was prepared for an
operation which was performed on the 6th of .June.
Q. Now what medication was he given for pain T Do you
recall, Doctor 1
A. I do not recall. I must consult the record. The nurses'
record is not here. Demerol was ordered-100 milligrams of
Demerol. I assume that it was given.
Q. Would you at that time have checked to be sure that
the nurse was carrying out your orders T
A. I would. It was ordered if necessary for pain; that
was a discretionary thing on her part.
Q. Now could you very briefly and in layman's terms describe what traction as used involves T
A. Yes. Traction meanf;l that weights are applied to the
leg by means of a special type of adhesive and an 8-pound
weight was applied in line with the extremity
page 102 r simply to relieve the muscle spasm and pain of the
hip area so he would not move the hip, and that
would reduce the pain to a minimum.
·
Q. You spoke of this as an intratrochanteric fracture. Can
you tell us what that means T
A. Yes. That means that it is outside of the joint and is
through that part of the hip that you can feel on the side
of the leg with your own fingers as contrasted to a fracture
of the neck of the femur, which is within the joint. This was
outside of the joint.
Q. It is the bone that you can feel on your hip? The trochanter?
A. That's·the trochanteric portion. Yes.
Q. And is there a greater and lesser trochanted
A. Tl1at is rorrect.
Q. Where is the lesser trochanterT
A. The lesser trochanter is the· smaller projection at the
upper end of the femur outside of the joint and is one that
you ·cannot feel with the finger unless the muscles are separated from it.
·
Q. Is an intratrochanteric fracture of the type that Edgar
H. Lusk had a painful injury or not T
·
A. It is.
Q. Does it involve mild pain or severe pain?
A. Severe pain normally.
Q. Is it considered a mild or a serious injury in a person
72 years of age?
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A. It is considered a serious injury.
Q. Would the fact that a person 72 years of
page 103 r age-. Would the fact that a person 72 years of
age had hypertension make any di:ff erence as to
the seriousness of the injury?
A. Yes. A severe injury, in my opinion, with hypertension
is of more gravity than if they do not have hypertensiol). because of the danger of complications later developing. Hypertension normally means that the blood vessels are hardened
and that there has been strain on the heart and that their
general conditions is not as good as one who does. not have
hypertension. In that sense it is more serious.
Q. Now you stated, Doctor, you performed an operation
on June the 6th, 1953.
A. That's correct.
Q. What procedure is used in that type of operation, Doctor, or what procedure did you use in that operation?
A. Various procedures are used but it requires an incision
through the skin and muscles down to the bone. The fragn.ients are then placed in proper position one with the other
and are fixed by some type of metal, which is known as internal fixation, the metal we used being a special hip nailing
device known as the Jewett nail which is held in position or
which holds the fragments in position, and it in turn is held
in position against the upper portion of the bone by means
of screws. In addition to that we gave him 500 cc 's of whole
blood during and following the operation.
.
Q. Was he anesthetized for the operation 1
A. A spinal anesthesia was used.
Q. Where was the incision made, Doctor?
A. On the lateral side of the upper portion of
page 104 ~ the thigh overlying the hip region and extending
.
downward from that.
Q. Approximately how long an incision did you make?
A. Oh, about 7 inches.
Q. Did you cut down to where you could see the bone·you
were working on, Doctor?
·
A. We did. vV e found some muscle and some blood clots
between the fragments at the time of operation.
Q. In addition to the special nail that was used to hold the
fragments together and the screws that you spoke of, were
there any other pieces of metal used in repairing the hip?
A. No, that was the only thing.
. Q. When you saw the bone, Doctor. was it a smooth frac-
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ture or a jagged fracture or just tell what condition the bone
was in.
A. It was what is known as an oblique fracture with serrated or somewhat saw-toothed edges; irregular.
Q. Did it involve the greater trochanter only or the lesser
trochanter or both?
A. It involved both, through the greater and the lesser
' trochanter.
.
.
Q. And did I understand you to say you gave a blood transfusion during the course of the operation?
A. We did; 500 cc's or approximately one pint of blood.
Q. Was any medication given L
A. We normally give medication before surgery consisting
of a narcotic, and these nurses' notes are not here ; and all I
can tell you is what I ordered in medication. I assume that it ·
was given. Atropine, 150th of a grain; and
page 105 ~ Demerol, 75 milligrams.
Q. Now, Doctor, you spoke of a spinal anesthesia. Could you state very briefly how a spinal anesthesia or
anesthetic is performed Y
A. Yes. That consists of medication injected by means of~
needle into the spinal canal around the spinal nerve rootsat that level.
Q. State whether or not a needle is injected into the spinal
canal and a smaller needle then inserted within the larger
needle?
A. That is not the usual procedure. Normally the needle
is inserted through the skin into the spinal canal and the
medication injected through the needle. I assume that that
was followed in this case.
. Q. Following or during the operation, what did you observe
about the condition of Mr. Lusk as to his muscle tone and the
condition of his bones and his general health that you observed there in incising into his hip and repairing the fracture?
·
.
A. I do not see that I observed anything unusual other than
that of the muscles and muscle tone of a 72-year-old man.
No note was made of any abnormal :finding there. ,Wait a
minute. Excuse me. We did observe that his muscles were
unusually well developed, yes, and that his fat laver was
unusually thick. Excuse me. I was wrong in stating that·
as I did originally. Unusually well developed for one of 72.
Q. Would you state what his condition was following the
operation and what occurred Y
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A. He finished the operation in good condition. Then he
was unable to void and required catheterization,
page 106 r and on the day following surgery his temperature
·
was 102. On the 7th of June he had still been unable to void and we inserted an indwelling catheter. He began
the use of a wheel chair and removed the stitches from the
hip wound on the 11th of June; removed the catheter on the
14th of June. He was still unable to void and it was necessary'
to again catheterize him. and he was seen on the 15th of June
by Dr. Joseph B. Killebrew, who reinserted the indwelling
catheter and who felt that his elevation of temperature was.
on the basis of a retention of urine, the retention of urine
because of an enlarged prostate; and on the 27th of June a
prostatectomy was performed by Dr. James, an associate of
Dr. Killebrew. He remained in the hospital until the 24th of
July, on which time he was dismissed to his home walking
well with the aid of crutches and having no urinary difficulties
at that time. The 24th of July, yes, discharged to his home,
following which he returned as an office patient on the 6th of
August. By the 4th of September he walked quite well with
his crutches, had a good range of motion in the left hip, was
able to place and remove his shoes and tie his left shoe and
at this time was walking with one crutch. We made X-rays
and he was advised to stop the crutches and use a cane as
desired; was cautioned regarding the danger of falls. Second
of October again as an office patient. He was walking well
with but one crutch or cane without appreciable complaint;
range of active and passive motion of the left hip were approaching normal; the length of the legs was equal between
the two sides. The 6th of November the same
page 107 r observation was made; length of the legs were
.
equal; had excellent range of active and passive
motion of the left hip; crutch was stopped. He was advised
to use the cane and to return in one month. On the 16th of
November, letter from bis son stated that on the 11th of
November he had suffered a stroke and was now a patient of ·
Dr. D. N. Arnold in Bradley County Memorial Hospital in
Cleveland. He was not seen by me after the 6th of November,
1953.
Q. Doctor, assuming that Edgar H. Lusk was injured in an
automobile accident and suffered the fracture ";hich you have
described, as a result of such an accident could you, in your
opinion, with reasonable certainty, say whether such an accident ;would be a competent producing cause of the retention
of urine that you found him suffering from 1
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A. A contributing cause, yes, by virtue of the fact that
although he had the large prostate, the injury of the hip was
of such a nature that he had been. much less active, which
interfered with his proper bladder emptying and which, in
my opinion, was a very direct contributing cause to the
retention of urine, requiring then the prostatectomy. Yes, I
think it was a very direct contributing cause.
.
Q. Now, Doctor, assuming that Edgar Lusk was injured in
an automobile accident on June the 5th and that thereafter
he was brought to Erlanger Hospital, where you saw him
with an intratrochanteric fracture, that he then suffered from
retention of urine and that he had a transurethral resection prostatectomy, that thereafter on November 11th he
suffered what appeared to be a cerebral hemorrhage and
was hospitalized· and was seen then by a doctor
page 108 ~ who made an additional diagnosis of prostatismA. Hyperprostatism 1
Q. Just a minute. Prostatism, of pyelonephritis, and of
uremia, can you, in your opinion, with reasonable certainty,
say whether such an accident would be a competent producing
cause of the pyelonephritis and the uremia that he was suffering fromf
Mr. Goins: We want to object to that question on the
grounds that it is too indefinite, it is incompetent, and speculative, the question and answer. Now go ahead and answer.
Mr. Timberlake: (Interrupting and interposing) Your
Honor, at that point we objected to the question on the
grounds that it was too indefinite, incompetent, and speculative, the question and answer.
The Court : All right. Overruled.
Mr. Timberlake: I except to the ruling of the Court. (At
this point Mr. Mayfield continued with his reading of the
deposition of Dr. Robertson.) ·
Witness:
A. I would prefer an answer to that question be given by
the urologist in charge. He would be much more qualified
than I.
.
Mr. Mayfield:
Q. Dr. Robertson, from your examination and operation
and treatment of Edgar H. Lusk, both in the
page 109 ~ hospital and on the subsequent vjsits, and assum- ·
ing that he had a history of arterial hypertension
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and generalized arteriosclerosis, and that ·following the accident on June the 5th, 1953, on or about November the 25th,
1953, he died and the death certificate showed that he had
met his death by cerebral hemorrhage, hypertension, arterial,
and arteriosclerosis, generalized, can you, in your opinion,
with reasonable certainty, say whether such an accident would
be a competent producing cause of the death f
Mr. Goins: We want to object to the question and answer
on the grounds that it is too general, incompetent, and highly
speculative. Go ahead and answer.
·
Mr. Timberlake: (Interrupting and interposing) We object to that question on ·the grounds that it is too general,
· incompetent, and highly speculative.
The Court: Overruled.
Mr. Timberlake: I except to the ruling of the Court. (At
this point Mr. Mayfield continued with his reading of the
deposition of Dr. Robertson.)
Witness:
A. In reply I would state that in my opinion the accident
was a predisposing cause.
Mr. Mayfield:
Q. Would you explain that, please, Doctor?
A. I fear that I am not quite clear on the meanpage 110 ~ ing. Would you repeat those terms again? Was.
that competenU
Q. Competent producing cause.
A. Competent producing cause. It is my belief that the
terminology '' competent producing'' means that it is solely
and without other cause or one of several causes. How is
the term '' competent producing" used t
Q. I would like for you, Doctor, to answer the question
and state in your answer whether you regard it as the sole·
cause or a contributing cause.
A. The accident as a sole or as a· contributing cause.
Q. l'rovided you are able to say in your opinion whether
it was a competent producing cause of any magnitude at
all.
A. I would feel it was a contributing cause rather than a
sole producing cause. The stage was set; the accident oc~urred as a contributing c.ause which would · magnify the
importance of the other thmgs. Rather than the accident .
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being the sole cause 1 would say it was a contributing cause,
but certainly not the sole cause of the death.
Q. Earlier you stated, Doctor, that the fact that Edgar H.
Lusk had hypertension made the fracture of his hip a more
serious matter. Would you state what you meant by that?
A. Yes. The man, in spite of his unusually good muscular
development, was not a well man. The hypertension, the result of arteriosclerosis or hardening of the arteries had, over
a period of time, set a strain on the heart by virture of the
increased blood pressure that he was carrying. He also. had
the large prostate, which again ·was, in a general sense, a
weakening cause to his general health. Although
page 111 r he had these predisposing causes, he had probably
adjusted quite well in his daily living to living
with those conditions. Then the accident came which in it~elf produced shock, produced pain, produced further strain
on the heart and on the circulatory system so that they
were further weakened so that the complications which then
developed were contributed to by the accident, further setting
the stage for the fatal hemorrhage that eventually appeared
to cause his death.
··
CROSS EXAMINATION.
By Mr. Goins:
Q. Doctor, considering the severity of the injury, the age
of Mr. Lusk, I will ask you whether or not he made a remarkable recovery from the injury itseln
A. He made an excellent recovery from the fracture as
such. Yes, sir
Q. Now you testified on direct examination that the accident could have contributed to the death. Doctor, what is a
cerebral hemorrhage for the benefit of the Court and jury?
A. Well, if one visualizes the blood vessels as a little series
of pipes carrying blood to all parts of the body, including
the brain, and if you visualize the pressure within those
· pipes increasing to a degree where the weakest point in the
pipe gives and blows out, a cerebral hemorrhage is nothing
except that weakest point, which in this case was the blood
vessel within the brain, blowing out, releasing blood within
the brain causing pressure on the brain of such severity that
it brought about pressure on a vital center and in turn causing death.
page 112 r Q. :As I understand, a cerebral hemorrhage is
caused from hypertension. That is, the increase
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of the blood pressure is what causes a cerebral hemorrhage.
A. Well, the cerebral hemorrhage would not occur if the
pressure were not increased to a point where the blood vessel
blew out or gave day at one particular point. Hypertension
is a predisposing cause to the hemorrhage which occurred.
If the pressure were lower the blowout in the blood vessel ·
• would not have occurred and the hemorrhage would not have
occurred.
Q. Now, Doctor, the only connection then that an injury
could have with a cerebral hemorrhage in a case of this kind
would be the increasing of the pressue, which would be caused
as a result of the shock and the pain, etc., that the patient
goes through. Is that the only connection there could be between the injury and the cause of death, or would you, please,
explain the causal connection, if any, there?
A. I don't think you could say that there was only one part
that the injury played. The injury, of course, caused severe
pain, which in turn would cause further heart strain, further
increase in pressure. Then the fact that he had to walk later
following the surgery with crutches again threw a strain· on
muscles that he was not accustomed to using-those of the
upper extremities as well as the lower, which again would
have a tendency to further increase the pressure. His -continued walking, using a cane, later required an additional effort on his part, which would probably be a factor in increasing the pressure. So I .think throughout from the time of the
accident throughout his convalescence there were
page 113 ~ several factors, one following the other, all of
which probably played a part in increasing the
pressure.
Q. Does the record show, Doctor, that the pressure did
increase any from the time he came into the hospital until he
was discharged? Does your record show what the pressure
was when he came in or at any later date?
A. The pressure on admission was 210 over 106. I do not
have the nurses' notes here; I do n~t have pressures taken
after hfs discharge from the hospital. I cannot answer that
question.
Q. That was the pressure at the time he was brought into
.
the hospital?
A. That is correct; that is a rather high pressure, 210 over

106.

·

Q. And you could not say whether it increased or decreased

while he was in the hospital?
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A. No, sir. I do not have sufficient records to enable me to
say nor do I have the records from the time after I last saw
him. I might say that the doctor who treated him following
his stroke could no doubt furnish that information.
Q. Doctor, is it unusual for a person 72 years of age to
have hypertension and sclerosis and the same .condition that
Mr. Lusk had? When a person gets that old is that anything
unusual?
A. It's relatively common.
. RE-DIRECT EXAMINATION.
By Mr. Mayfield:
Q. What is the treatment generally for hypertenson in a
man 72 years of age?
page 114 ~ A. I am not an ·expert in the treatment of
hypertension and I can answer only in a very
general way. The avoidance of overexertion, both physical
and mental, attention to diet, mild exercises only, and now
there are various drugs given which seem to be fairly specific
in controlling hypertension. The Rauwiloid-type drugs.
Q. Thank you.
.
A. Do not accept that as the answer of an expert, but one
who is answering only in a general way.
Q. Well, Doctor, would a part of the treatment for high
blood pressure be to avoid exertion and excitement?
A. It would.

•

•

•

•

•

..

•

.

page 118 ~

•
.

•

The Court: Members of the jury, there was some evidence
taken, as you have heard read, from three doctors. At the
same time there was evidence of a fourth doctor who you have
heard mentioned and whose evidence was taken at the same
time. The plaintiff does not desire to introduce that evidence
on their own behalf, but Mr. Timberlake for the defense
desires to have this evidence read by this witness, who is
what we know as an adverse witness. He doesn't vouch for.
this witness, but he is entitled to the cross examipage 119 ~ nation of this witness so you will consider it on
this basis. (At this point Mr. Mayfield proceeded
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to read into the record the deposition of Dr. Dewitt B.
James.)
DR. DEWITT B. JAMES,
a witness called first at the instance of the plaintiff and now
at the instance of the defendant as an adverse witness, being
first duly sworn, was examined and deposed as follows :
DIRECT E-XAMINATION.
By Mr. Mayfield:
Q. What is your full name 7
A. Dewitt B. James.
Q. Are you a doctor of medicine 7
A. Um-mmm.
Q. Dr. James, where did you receive your medical training?
A. Millsaps College, Jackson, Mississippi; Tulane.
Q. Where did you receive your medical training?
A. University of Mississippi Medical School; Tulane Univers_ity, M. D. Degree, 1945.
Q. Where did you intern 7
A. Charity Hospital, New Orleans, Louisiana. I spent 2
years in the Army, flight surgeon. I' took· 2 years of surgical
training and 3 years of urological training at Ochsner Clinic,
New Orleans.
Q. Where is the Ochsner Clinic located T
A. New Orleans.
·
page 120 ~ Q. How long have you practiced: medicine T
A. I have been in private practice 3 1/2 years.
Q. Are Y.OU licensed to practice medicine in the State of
Tennessee?
A. Yes.
Q. Did you know Edgar H. Lusk 7
A. Yes.
Q. When were you :first called to see Edgar Lusk T
A. When·he was in the hospital in June, 1953, as a patient
of Dr. Robertson.
Q. Was that at Erlanger Hospital T
A. Yes.
Q. Will you state what you found his condition to be when
you first saw him T
A. At that time he had a fracture of the left femur and
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he had had a retention catheter in following his surgery. He
was unable to urinate.
Q. Did you make an examination of him at that time¥
A. Yes. He had an obstructive prostate gland.
Q. What treatment did you give him, if any, at that time 1
A. We did a transurethral resection of the prostate gland.
Q. Did you do that when you first saw him or later on Y
A. It was in the same hospital stay.
Q. Do you have the date that you first saw Mr. Lusk¥
A. About the 17th of June I think is when I saw him. The
only note I have here is an epididymis on the 23rd of June, but
I have here I ordered some intravenous pyelograms on the
17th of July. That was in his post-operative
page 121 r period; and, of course, the problem there was that
·
they had a tube in him, they took it out, he
couldn't urinate, they had to put it back in. I think that was
tried once or twice. At any rate, he was unable to urinate in
the post-operative period after his hip operation on his legon his femur-and we evaluated his upper urinary tract and it
was found he had fairly good function in both kidneys. In
5 minutes after the pyelogram dye was injected in the vein
and the upper urinary tract, the kidneys appeared to be
normal. His MPN initially was made on June 8, 1956, before
I saw him; was a little elevated-61 milligrams per cent. It
was rechecked on several different occasions. It dropped
from 61 per cent down to 41 milligrams per cent on 6/16.
That is June 16 of '53. On the 21st of June, 1953, it was 42;
on the 22d of June it was 41. This is normal---40. Around
40 milligrams per cent is normal MPN.
Q. MPN. What does that stand forY
A. That's a chemical test in the blood to see whether the·
kidneys are doing their function in eliminating the non-protein-nitrogen in the blood, which is a waste product.
Q. Your record shows you saw him as early as the 17th.
Now what date did you operate on him Y
A. Well, he had an epididymitis-that is an infection of the .
testicle-which isn't unusual after a male patient wears a
catheter and it was postponed until his operation on 27 June,
1953. He had no trouble during his surgery. Let me get back
over here. He had a benign gland.
Q. Did you prescribe any medicine for this condition of the
testiclef
page 122 r A. He was given antibiotics for this and it sub.
sided.
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Q. And did you operate after that condition had subsided
or whenT
A. Well, you have to wait until it has cleared up as much as
possible. Actually it takes months for one of those things
to clear completely up ; and we take the acute edge off of
it-I mean the acute phase of the infection-by antibiotics
to where we feel like it's safe to go ahead and operate. He
had no undue complications as far as that goes.
Q. Now did you postpone the operation once or twice because of that condition T
A. I don't know. Let's see. Canceled surgery. I don't
believe we did it but once. We didn't do it but once.
Epididymitis. It was postponed on the 23rd.
Q. For how long was it postponed T
A. Well, we operated on him 5 days later.
Q. Now you stated a moment ago that this infected condition might last for months. Is that correct, DoctorT
A. Well, you have some induration and swelling that is
actually-. It is not a debilitating thing for months. I mean
by that that it actually takes quite a period of time for any
epididymitis to completely subside and be normal. It wasn't
giving him any trouble after probably the first few daysseveral days.
Q In catheterizing the patient what is the procedure, Doctor?
A. You take a catheter, insert it into the urethra up into
the bladder, and drain the urine.
Q. Is the urethra the tube that leads from the
page 123 ~ end of the penis up into the bladder¥
A. Yes.
.
Q. And what is a catheterT
A. A catheter is a hollow flexible instrument made of rub. ber.
Q. And is it inserted through the end of the penis and up
into the bladder Y
A. Yes.
Q. Was it a catheter that was left in place used in this
patienU
A. Yes. Now that is modified in that it has a balloon on
the end of it which is inflated and holds it in place.
Q. State whether there is little, great, or no danger of
infection where an indwelling catheter is used.
A. When you put an indwelling catheter in there is always
. infection; infection resulting from the catheter. That is an
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. innocuous thing. It means nothing. It's like moss growing
on the side of a tree. If you want to have an analogy on it,
you can't clear it up until you take the catheter out.
Q. Would this epididymitis be caused by a catheter f
A. An epididymitis is a complication which arhies from
infection in the prostate gland, secondarily involves the
epididymis, and does occur to some extent every time after a
catheter is left in place for awhile.
Q. Was this epididymitis then an infection connected with
the urethra or in that location f
A. Connected with having an obstructive prostate and having to pave a catheter in place.
Q. What operation did you perform on this
page 124 ~ patienU
·
.
A. I did a transurethral resection; that is, resection of the prostate gland.
Q. What instrument is used in doing a transurethral resection primarilyf
A. The Stern-McCarthy resectoscope.
Q. Is an incision made f
A. No.
Q. How is the instrument gotten to the prostate f
A. It is introduced through the natural channel.
Q. Is that the urethra leading from the end. of the penis?
A. Um-mmm.
Q. Does this instrument have some method by which the
portion of the prostate is cut out and removed through the
penisf
A. It is removed by a loop which utilizes a high-frequency
current of electricity; about 12,000 oscillations a second. It
cuts just like a knife.
Q. Now how big in diameter is this instrument, Doctor?
A. Well, different calibrations. A 28 French sheet is used.
Now that is a French measurement. It is practically-Oh,
I'd say a centimeter; a little over; 28 French. It's a French
measurement an,d dates back 200 years I suppose.
Q. Assuming that Edgar H .. Lusk had suffered no symptoms of prostate trouble and that he was injured in an automobile accident on June 5, 1953, that he suffered in that
accident an intratrochanteric fracture and that when admitted
to the hospital he suffered from a retention of urine, can you,
in your opinion, ·with reasonable certainty, say whether snch
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an accident would be a competent producing cause
page 125 } of the retention of urine?
A. Anything which upsets the body mechanisms
where it involves shock anesthesia, surgical procedures in
which there is a pre-existing prostatic obstruction which may
not be giving the patient symptoms as far as he is concerned,
can produce a retention. Frequently we have to do prostate
operations on patients who have been operated on for other
conditions. They go in retention; they can't urinate; they
have to be operated on because of prostatic obstruction. It
precipitates the acute retention.
Q. Assuming that Edgar H. Lusk had hypertension at that
time, would that have any effect upon the situation?
A. No.
Q. Are the procedures of the catheterizing and of performing the transurethral resection painful or not, Doctod
A. Yes, to some extent. Being catheterized, I would say, iB
uncomfortable. It's not very painful purcedure; it's uncomfortable.
Q. Does the degree of pain vary in different patients or
noU
A. Well, that is an emotional aspect that has to be dealt
with with individual patients.
Q. Doctor, assuming Edgar H. Lusk was injured in an automobile accident on June 5, 1953, suffering an intratrochanteric
fracture, was then hospitalized, was operated on and ·the hip
was fixed by a Jewett nail, that thereupon he retained urine
and was catheterized over a period of a week or so and there
after had a transurethral resection of the prostate gland performed, that thereafter-or during that time-he
page 126 } suffered from epididymitis, that thereafter following his discharge from the hospital on November
11, 1953, he had a cerebral hemorrhage and was hospitalized,
was examined by a doctor and an additional diagnosis of
prostatism, pyelonephritis, and uremia was made, can you, in
your opinion, with reasonable certainty, say whether such an
accident would be a competent producing cause of the prostatism, pyelonephritis, and uremia?
Mr. Goins: We want to object to the question and answer
upon the ground that it is too indefinite, incompetent, and
purely speculative.
Mr. Timberlake: (Interrupting and interposing) Your
Honor, we withdraw our objection to that question. (At this
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point Mr. Mayfield continued with his raading of the deposition of Dr. James.)
Mr. Mayfield:
Q. My question 'is-after the assumption of those facts
which you recall-can you, in your opinion, wjth reasonable
certainty, say whether such an accident would be a competent ·
producing cause of the pyelonephritis, prostatism, and
uremia? You can answer "no'' if you don't think you can
say whether or not it was or not.
A. I can't say. In the first place, I didn't see that patient
at the time he was terminally ill. It is difficult to evaluate
a patient who is dying as to the exact cause of death many
times; and, of course, he is an old man with a lot of degenerative diseases in addition to his illnesses that he
page 127 ~ had been through. Why he died I can't say. At
the time that he was in the hospital though he had
fairly good renal funcion to the extent that his kidneys were
doing the work necessary to carry on life; and for a man his
age, his kidney function, I would say, was normal for a man
his age at the time I saw him in the hospital. As far as the
infection or after resection of the transurethral resection of
the prostate, until complete healing occurs-which takes at
least 3 months-there is also some degree of infection in the
urine which is, as a rule, an innocuous sort of a thing. When
complete healing of a prostatectomy has occurred, infection
clears up.
.
Q. Upon the basis of the same assumption, Doctor, but
assuming further that the patient had arterial hypertension
and generalized arteriosclerosis, would you still ·say that such
an infection would be a minor thing?
A. I didn't say it was a minor thing. I don't know what
degree of infection he had. He could have had a severe infection of the urinary tract, particularly the kidneys, at that
time which result in enough destruction of renal tissue to
throw him in uremia and cause him to go into-. Just caused
him to go into uremia. I can't evaluate that. I didn't see
the patient so I don't know.
Q. Just a couple of more questions, Doctor. State whether
or not the patient was given a transfusion of blood at or about
the time of the operation.
A. Yes, he was given a transfusion of blood.
·. Q. How much blood was he given f
page 128 ~ A. I gave him a transfusion on the 21st. · The

~d
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Q. What quantity of blood was given to him T
A. A pint.

Q. Was he given any other intravenous medication T
A. We gave him some blood; we gave him a pint of blood
during surgery too. He had the usual supporting intravenous
fluids during surgery and afterwards until he was able to
tolerate a diet.
Q. How is the intravenous solution given, Doctor?
A. In the vein intravenously.
·
.
Q. Is that by inserting a needle in the vein or some other
method?
A. That's right; through the vein.
Q. By needle or otherwise T
A. Needle.
Q. What quantity of glucose was given T Do you recall T
A. Given a thousand cc's, which is a quart.
Q. Would you state whether following the operation the
patient had any pain or not T
A. Well, now that was before ~is surgery and that's when
he had his epididymitis. Of course, we gave him an icecap
which eased some of the local pain and swelling in the
scrotum.
Q. Where was the icecap?
A. To the scrotum.
Q. Was that to improve the condition or purely to relieve
pain, Doctor?
A. Oh, I think that's pallbtive more than anything. I mean
by that it makes them feel better.
page 129

~

CROSS EXAMINATION.

By Mr. Goins:
Q. Doctor, would it be possible for you to tell how long the
enlargement of the prostate had existed? That is, was it a
thing of recent origin or, in your opinion, had it existed
for some period of time T
· ·
A. Oh, I think it had existed for some period of time.
How long I don't know.
Q. It is nothing unusual for a person 72 years of age to
have prostate trouble, is it, Doctor T ·
A. No, sir.
Q. Doctor, when you last saw Mr. Lusk what was bis condition and what was the last date that you say you saw him?
A. The last time I saw him was on September the 4th, 1953,
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and I recall on the basis of this I said he was doing fine. I
calibrated his urethra with a French sound on 26 and asked
him to return in a month. I never· did see him again.
Q. Doctor, did he make a satisfactory recovery?
A. Well-.
Q. Up until the time you last saw him T
A. Yes, he was improving satisfactorily.
Q. Were his kidneys functioning normally when you last
saw him?
A. Yes, he was voiding satisfactorily at that stage after an
operation such as he had.
Q. You would say then that the operation was a success
and relieved the condition that existed at the time?
A. Well, yes, that is obvious. He couldn't urinate before
and he was passing water all right afterwards.
page 130 r Q. Doctor, assuming that some 4 months later
Mr. Lusk suffered a stroke or a cerebral hemorrhage, in your opinion is there any causal connection between
the injury he received or the operation that you performed T
A. None. I don't see any connection between the cerebral
hemorrhage he had at that time and surgery that he had
previous to that.
RE-DIRECT EXAMINATION.
By Mr. Mayfield:
Q. Doctor, I didn't understand you a minute ago about the
post-operative treatment when you said you used a French
sound. What was that treatment?
A. After any operation such as this there are complications
which arise as a result of operating through the channel in
that scar tissue sometimes forms in the wall of the channel
at some particular point and the scar shrinks and occasionally
the urethra will cut. The urethra will become smaller and
we checked that by passing an instrument through there;
and, of course, a 26 sound is a very adequate opening.
Q. Is the 26 sound a metal instrument?
A. Yes.
"Q. Is it flexible?
A. No, it is a rigid instrument which has a contour of the
channel.
Q. Approximately how long is it?
A. Well, the length has nothing to do with it. It has got a.
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handle on it to facilitate its use. It is actually
page 131 ~ passed very gently ·into the channel throughout
its length.
·
Q. State whether or not it is inserted through the end of
the penis.
A. Through the end of the penis into the bladder.
Q. I have one other question, Doctor. You stated on cross
examination that you failed to see a connection between the
accident and the cerebral hemorrhage. Now assuming that
Edgar H. Lusk had arterial hypertension and generalized
~rteriosclerosis, and that following the breaking of his hip
he was kept in bed for a period of time and that thereafter
he had to walk with crutches and was generally handicapped
in a manner that a person recovering from a broken hip operation is-he was 72 years of age-would you say, in your
opinion, that the accident had no effect upon his arteriosclerosis or hyptertension? A. I am not an expert on that. I mean I am a urologist;
but if that had some effect it should have had it immediately,
and not several months later, because actually that means
when you have a cerebral hemorrhage; and he had generalized
arteriosclerosis.· We all know that. You get a weakening in
the vessel which blows out as a result of the pressure insia.e
the vessel. If he had done it at the time that he was injured
I would feel that it would probably have more effect. It
would have had some effect, but even then I wouldn't have
been able-. You can't say whether it actually had or not.
We don't know that-what relationship that had-but several
months later I wouldn't think that it had much or any at
all; but I don't know. That is just my opinion.
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DR. RJOHARD P. BELL,
the fifth witness, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Lotz:
Q. What is your full name?
A. Richard P. Bell.
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Q. Are you a doctor of medicine T
A. Yes, sir.
Q. Where do you five, Dr. BelU
A. Staunton.
Q. What is your age?
A. 75.
.
Q. Are you now in the active practicing of your profession
of medicine T
A. No, sir; I retired about 4 years ago.
Q. Doctor, where did you receive your medical education!
A. University of Virginia Medical School. tf · .· ')
·
page 135 ~ Q. Following your graduation from Med1ilal.
School, did you intern in one or more hospitals!
A. I interned 6 months at the University of Virginia Hospital. I went to Baltimore in the Union Memorial Hospital
for about 4 years.
Q. When did you begin the practice of medicine, Dr. BelU
A. I began the practice of medicine in Chattanooga, Tennessee, immediately after I ,left Baltimore in 1909.
Q. When did you return to Virginia to take up .your
practice?
A. I stayed in Chattanooga 5 months and then for personal
reasons came back to Staunton and have practiced there
since.
Q. Are you a member or were you when you were practicing
your profession a member of any professional societies T
A. Yes, sir.
Q. What are they?
A. I belong to the American College of Surgeons and I am
certified by the American Board of Surgery. I belong to the
Southern Surgical Association; Southern Medical Association; American Medical Association; Virginia State Society;
all the local Societies; and Valley Medical and Augusta
County Medical Association.
Q. Dr. Bell, did you have a medical specialty?
A. I did. General surgery.
Q. Do I understand that you practiced g,eneral surgery
from the period of 1910 to 1953 T
A. That's right.
Q. Are you able to tell the Court and jury how many operations you performed over that period of time,
.
page 136 ~ Doctor T
A. No, I couldn't say.
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Q. Did your practice include the-to use layman's language-setting of fractures of one kind or another?
.
A. When I first started out there weren't any orthopedic
men or neurologists. I did both of those branches until the
specialists came in or we had Charlottesville, and then I
·
stopped doing both.
Q. Prior to coming to court today did you have an opportunity to read the depositions of the 4 doctors whose evidence
was taken in Tennessee?
A. I did. Yes, sir.
Q. Were you in the courtroom today when the evidence
was read to the jury?
A. Yes.
Q. Were you in the courtroom today when Mr. William
Lusk testified regarding his father's general health, etc.?
A. I was.
Q. Dr. Bell, will you describe the nature of this fracture
which has been testified to in these depositions-the hip
fracture?
A. Well, it is a fracture of the upper end of the femur,
that big bone that runs from the knee to the pelvis. There is
the head and neck and then the 2 trochanters come. The big
trochanter is the bone you feel on the outside when you feel
the upper part of the thigh. The little trochanter is inside
and you can't feel it. There are too many muscles around it.
This fracture-intratrochanteric fracture-runs from one trochanter to the other clear across the bone.
page 137 r Q. Is it customary in setting that type of frac- .
ture to insert a pin?
A. Yes. Various devices are used-pins, nails, screws, and
more than that.
Q. That requires the cutting of the patient in order to get
to the site of the injury?
A. Yes, by a longitudinal incision down to the bone. Then
you expose the trochanter and then by manipulation get the
bone in as good a position as you can get it. They usually
put a little wire in first and then X-ray to see if it is in
perfect position. If it is, they withdraw the wire and put in
a nail or screw or whatever they use.
Q. Would you describe this as a serious operation?
A. Yes.
Q. Does the age of the patient have any effect as to whether
the operation is serious or not serious?
A. Well, the older the patient, as a general rule, the more
serious it is.
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Q. Doctor, you have heard from the evidence the indication
that following such an operation as you have described by an
orthopedic surgeon in Chattanooga, there was retention of
urine. Is this common in old people of this kind?
A. I'd say it is common.
Q. Is it more common in an older person than a younger
person?
·
A. Yes.
Q. Does the fact that a pin is inserted in a patient and the
patient is immobilized or required to lie in the same position
for some period of time effect the retention of
page 138 ~ urine?
A. It does.
Q. What effect does that retention have on the general
health of a patient?
A. If allowed to go on too long, the urine will back up in the
kidneys and damage is done to the kidney tissue. As a rule,
the condition is relieved before that is brought about.
Q. The indications are here that they effected a prostate
operation to relieve that condition.
A. Yes, sir. That is quite common too.
Q. Doctor, the evidence of one of the doctors indicated that
Mr. Lusk had well-developed muscles and a thick fat layer.
Does that give any indication to you as a general indication
of his health?
A. Yes. I would say it is an indication of being in pretty
good health for a man that age having muscles described like
that. That's good.
·
Q. Would the fact that he recovered, as the evidence shows,
rather well from the hip injury be any further indication of
his state of health before this accident?
A. I think it would indicate that he was in pretty fair
health.
Q. Doctor, from your consideration of the evidence-as you
know it indicates some high blood pressure-does the evidence
indicate that this high blood pressure was under control prior
to the accident?
A. Yes. It seems to me he was pretty well stabilized from
the description his son gave and from the evidence these
doctors gave. Before the accident I would say he was pretty
well stablized and his blood pressure was not givpage 139 ~ ing him any trouble.
Q. And it is not unusual to hav,e some elevation
of blood pressure in a man that age?
· A. Well, it goes up as you get older. He had 203 I believe
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at the time of his admission to the hospital. I think before
he was admitted to the hospital they said his blood pressure
was 203 and went up to 230 as I recall.
Q. Would the 2 operations described and the further fact
that Mr. Lusk had to use first 2 crutches, then 1 crutch, and
after November 6 he was directed to just use a cane-¥ What
effect would that have on the general health of a person
immobilized followed by the use of crutches, first 2, then 1,
and possibly down to a cane T
A. Well, he was hurt in June. He died in November and I
don't believe he got so he could walk without a cane until
shortly before his death. All that immobilization and lack of
exercise I think would be bound to be detrim~mtal to his
health during that whole period. In other words, it slowed
him down; it slowed down his bodily processes.
Q. Does this give an added strain to the heart and arteries T
A. Oh, yes, it does so!
.
Q. Doctor, the indications are here that the uremia developed some time during the period between the time of the
accident and Mr. Lusk's death. In fact, I believe one of the
dQctors indicated one of the diagnoses of the cause of death
was .uremia. What is uremia T
A. It-is a poisoning of the system by retention of poisonous
material that should be eliminated through the
page 140 ~ kidneys and bowels. It is a terminal thing. A
great many people die of uremia. When they get
pneumonia it will terminate with uremia. Uremia itself is
more or less a symptom of other diseases and usually .a terminal thing-a thing that comes on just before death. The kidneys quit functioning, the brain gets waterlogged, and you
die.
Q. Doctor, is a prostate operation and the use of a catheter
as has been described painful to a patient!
A. Yes.
Q. Doctor, on the basis of your experience of practicing
medicine for more than 40 years and in light of the medical
evidence in this case and the evidence concerning the general
health of Mr. Lusk, taking into consideration the 2 operations,
the hospital confinement-the first time for 7 weeks, and the
difficulty on November 11 which required additional hospitalization, can you. state to the Court and jury whether in your
opinion the accident of June 5 with the resulting medical procedures that have been described was, in your judgment, a
contributing factor to the death of Mr. Lusk on November
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A. I think undoubtedly it was a contributing factor.
,
Q. Would you say it was one of the direct causes of his
death?
A. One of the direct causes. Yes, sir.
Q. You would not say it was the only cause-?
A. Well, I would say this :· That as far as I can guess
from what I have heard here today and what I have read in
that deposition-those depositions-that if he had not had
the accident he might be living today in spite of
page 141 ~ his high blood pressure and in spite of his
prostate.
Q. Your opinion is that this accident and injury that he
received brought about his death sooner T
A. It undoubtedly did.
Q. Your opinion is that he died sooner than he otherwise
would have had he not had the accident and the operation.
A. That's my opinion. Yes.
CROSS EXAMINATION.
By Mr. Timberlake :
Q. Dr. Bell, you are, of course, familiar with the fact that
in the latter part of the year 1952 this gentleman, Mr. Lusk,
had a blood pressure of 204 over 90.
A. Yes, sir.
Q. That is high, is it not?
A. Yes, that's high.
Q. Isn't that-?
A. It ought to be, well, approximately your age plus 100.
Q. That would be in keeping with the condition that his
attending physician found and knew him to have as hypertension and arteriosclerosis, wouldn't it?
A. Hypertension is high blood pressure; arteriosclerosis is
hardening of the arteries. They are kind of relative things.
I might feel a man's arteries and think he had arteriosclerosis.
You and some other doctor might not think so.
Q. Normally a man's attending physician would have an
opportunity to formulate well-fixed ideas as to whether or not
he had.
A. Those 2 almost always go together.
Q. Isn't that a normally pre-existing condition
page 142 ~ leading up to one of these cerebral accidents or
cerebral hemorrhages T
A. Yes, sir.
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Q. In the absence of some congenital weakness in the blood
vessel itself. That affords a background for a cerebral
hemorrhage.
A. That's a usual thing.
Q. Now, Doctor, as far as the trauma or blow is concerned
and its proximate effect or di:r:ect effect on the acceleration
of a cerebral hemorrhage, would you say that the effect is
more likely to come about at the time or a short time after
the blow or trauma or at a later dateY
A. Well, it might be either. If a man-. If it comes about
at the time, of course, that is readily understandable; but if
a man is hurt and is slowed down and his health goes down,
down, down over a period of 5 or 6 months, it might come
later on rather than at the time and still be the result of the
blow.
Q. That is a distinct possibility?
A. That is a distinct possibility. Yes, sir.
Q. Doctor, doesn't the record show that this man, Mr. Lusk,
enjoyed an average or better-than-average recovery from the
hip injury during his hospitalization and after he was discharged from the hospital in JulyY
A. It showed normal recovery in the nailing of the hip.
Q. And the record is absolutely devoid of any evidence of
over exertion during his period of convalescence that would
tend to accel~rate or bring about a cerebral hemorrhage than
would normally have taken place.
page 143 ~ A. It doesn't show to my recollection that he
exerted himself unduly at all.
Q. Would you not say that the exertion to which he was
put during his period of convalescence whereby he moved
about the house with the aid of a crutch and later with a cane
was certainly no more exertion and strain on his heart and
blood vessels than normal day-to-day activities of a man
going about his home and neighborhood Y
A. I would say, on the other hand, that it was his lack of
ability to exercise that impaired his health rather than overexertion.
Q. You feel that the lack of exertion created an added bur·
den on the blood vessels Y
A. I think his impaired health slowed him down and acted
in a general way and a derogatory way and in a way that was
detrimental to his well-being. .
Q. Doctor, the record, as you will recall, indicates that
while Mr. Lusk was in the hospital following the hip injury
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and the prostate operation that he had some infection in his
bladder and urinary system.
A. It was speculation that he did have and the probabilities
are, of course, that he did have because you nearly always
have some.
Q. And I believe it is also in evidence that at or prior to
his discharge that he had an MPN of 41.
A. I beg your pardon. That's NPN; non-protein-nitrogen
is what it stands for.
Q. What would the reduction of NPN from 61
page 144 ~ milligrams down to 41 indicate?
A. It would indicate he was getting better;
throwing off the infection.
Q. Wouldn't it indicate when it was in the neighborhood of
40 that the infection had cleared up?
A; Yes, practically normal.
Q. Doctor, did you find anything further in the evidence of
these doctors that would indicate infection in the urinary
area other than the statement of Dr. Arnold that apparently
a condition of uremia set in just prior to Mr. Lusk's death?
A. No, I wouldn't say he had any severe infection at all
from anything in that testimony.
Q. Uremia, I believe you described in your direct testimony,
is the result of a failure of the body to get rid of poison which
is characteristic of the condition just preceding c;leath.
A. That's right. It's a terminal thing due to heart'failure,
kidney· failure, lung failure.
Q. Normally expected and found where a man had a
cerebral hemorrhage that resulted in his death.
A. Yes.
Q. Regardless of any prior accident or injury.
A. Oh, yes!
Q. Now, Doctor, in view of the fact that on November 11, I
believe it was, Mr. Lusk bad a .cerebral hemorrhage from
which he never recovered and the fact that his doctor or
attending physician, Dr. Arnold, found and so diagnosed
that the cause of his death was a cerebral
page 145 ~ hemorrhage with contributing causes being arterial hypertension and generalized arteriosclerosis, would you say that in itself had a direct cause or connection with this accident?
A. I would say it might very well have had.
Q. It might or might not?
A. Of course, the man could have gone ahead and died
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the same way whether he had the accident or not; but the fact
that he was slowed down, walked on crutches from June to
November, couldn't take the proper exercise, probably didn't
eat as much as he had been eating-. The, whole thing
slowed him down so that I believe it hastened his death.
Q. People have cerebral accidents or cerebral hemorrhages
right in the midst of normal every-day activities.
A. If you are perfectly well and healthy it can happen.
Q. To all outward appearances nothing is the matter at
all, and suddenly you go out of the picture.
A. That's true.
Q. Isn't it correct that the degree, if any, that the automobile accident in June was a direct proximate cause of this
man's cerebral hemorrhage in November, 5 months later, is
purely a matter of speculation?
A. Yes.
Q. And it could. be said that the accident back in June accelerated the cerebral hemorrhage by a matter of hours, days,
or weeks, or months, or that it did not. Isn't that correct?
A. It's purely a matter of opinion and the opinion that· you
form from his conduct and health in between the time of the
accident and the time of his death. The reason
page 146 ~ I said I thought the accident hastened his death
was that he did go down, down, down. There is
no doubt about that. He became weaker as he went along
and for that reason I believe that the accident did hasten
his death, but it is purely a matter of speculation.
RE-DIRECT EXAMINATION.
By Mr. Lotz:
Q. In other words, Doctor, the only thing you can do is give
your best medical opinion and judgment based on medical
experience in cases of this kind.
A. Yes.
Q. And on that basis you stated you felt the accident accelerated his death, and he could have very well been alive
today.
A. That's what I believe.
Mr. Timberlake:
Q. But that is qualified by the statement you just made
that it is a matter of speculation.
A Oh, yes.!
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Mr. Lotz:
Q. You concur with the statement of Dr. Robertson that
the injury was a contributing cause of the death?
A. I think it was.
RE-CROSS EXAMINATION.

By Mr. Timberlake:
Q. Doctor, do you understand the term and legal meaning
of the words "proximate cause"Y
·
A. Proximate, as I understand, means a close cause, not a
remote cause.
page 147 ~ Q. I believe it is defined generally in this way:
That the proximate cause of an injury is that
cause which, in natural and continuing sequence, unbroken by
any efficient intervening cause, produces the occurrence and
without which it would not have occurred. In light ·of that
definition, are you prepared to say that this accident in June
of 1953 was a proximate cause of the cerebral hemorrhage?
A. I think it was.
Q. That it was a cause unbroken by any intervening cause
and without which this, cerebral hemorrhage would not have
occurredY
A. Well, that's my opinion. I don't know of anything that
happened between the time of the accident and the time of
his death that would alleviate the deterioration that was
going on ·in that man for those months, and for that reason
I think it was.
Q. Doctor, what evidence is there that there was deterioration other than the increasing-the gradual increasing-of
the blood pressure and arteriosclerosis Y
A. That was one thing that I based my opinion on-the
increase in the blood pressure. I think the testimony of his
son-the way that-. When that sound was passed in September he couldn't bear it. He shrieked with pain.
Q. You did not hear anything in Dr. James's testimony that
would bear that ouU
A. Well, those urologists-. We call them "plumbers.''
They are rather hard on you. None of them are here so I
can say that.
page 148 ~ Q. Doctor, do you have any basis upon which
you can support the statement that the record in
this case shows that his blood pressure increased during the
period from June 5, 1953, up until the time of his cerebral
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hemorrhage to a greater degree than it had been increasing
prior to that?
A. No, I don't know that at all. I don't know how long
he had had hypertension. I know he had stablized himself
and was living with it and apparently was not being bothered
by it.
Q. The only 2 facts you know about his blood pressure consist of his blood pressure in December, 1952, which you
say was high, and a somewhat slightly high blood pressure
at the time of his cerebral hemorrhage.
A. Well, the fact that his doctor, who lived right across the
street from him, said he didn't have a record of having seen
him from December, 1952, until this accident. I don't think
he saw him then.
Q. He didn't see him until November, 1953.
A. That makes me think he couldn't have had anything
very serious or the doctor would have seen him.
Q. What, if any, precaution or medical measures are indicated in case of high blood pressure and arteriosclerosis?
A. Very little; but if the man had been bothered by it, he
would have been running over to see the doctor every few
days. That impressed me as much as anything in that testimony. It impressed me with the fact that he must have been
leading a pretty normal, healthy life at the time he had the
accident-the fact that he hadn't seen his doctor since December of the year before.
page 149 ~ Q. December of '52. Of course, the accident
was some 6 months later.
A. He hadn't seen him in the meantime. There is no record
of his having gone to see the doctor.
Q. Of course, it is in the record that during that time his
wife underwent her last illness, and after her burial he went
away to Maryland to visit his daughter.
A. That's true.
Q. Can you formulate any opinion, based on anything
other than speculations, as to the degree, if any, this accident
in June, 1953, accelerated the cerebral hemorrhage that apparently would otherwise have occurred in due course?
A. Nothing except my experience in other cases. You take
old people and put them through an accident like that, why
they go down, down, down; and I can't help but think from
the fact that he didn't do any more walking from this time
up until the time of his death-. He never went off the
place; he always walked with a crutch or a cane. That makes
me think he was getting weaker all the time.
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Q. What warning would this man have had regardless of
the accident in June, 1953, of this cerebral hemorrhage T
A. He might not have had any at all.
Q. The probabilities are he wouldn't have had any. It
would be just like that (snapping fingers) .
A. It would be just like that and he would have gone on and
just flopped over like that (snapping fingers).
Q. In the absence of anything else, you are not able to say
.
whether the cerebral hemorrhage would have ocpage 150 r curred in November or December, 1953, or subsequent to that.
A. It might not have occurred at all. I have seen people
with blood pressure higher than that who died of something
else.
Q. And you have seen people younger than Mr. Lusk go
with a cerebral hemorrhage 1
A. Yes, sir.
No further questions.
Witness leaves the stand.

•
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Mr. Timberlake: :Your Honor, I also move that the evidence be stricken as to Mrs. Sherley on the following grounds :
One is a renewal of the plea of the statute of limitations which
has heretofore been made. I will very briefly state my position in that. The record in this case clearly shows that the
statute under which this case is being conducted-the statute
in the State of Tennessee-is not a death-by-wrongful-act
statute but is simply a statute which provides for survival of
action after the death of the person who is the victim of the
accident. There is no new right created by that statute but
simply the common law right to sue for personal injuries.
The provision of the statute is not abated by the death of
the plaintiff. Further, the record clearly shows that the
statute that provides for survival of personal injury actions
does not undertake to create any period of limitation which an
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act thereunder is controlled, and the record shows
that the rule of the Court of Last Resort of the
State of Tennessee is that the general personal
injury statute of limitations is the statute to be applied which,
of course, in case of Virginia-which is the forum of this
case-at the time the cause of action arose was one year
from the date of the accident. For that reason I move that
the plaintiff's action be stricken and the action dismissed on
the grounds that it is barred by the applicable Virginia
statute of limitations. The second grounds for my motion
is that there has been a failure in the plaintiff's proof to show
a proximate cause or connection between the cerebral
hemorrhage which brought,about Mr. Lusk's death in November, 1953, and the accident and resulting injuries which
he suffered in June, some 5 months prior to that. The only
conclusion and interpretation that can be put upon the medical
testimony that was offered by ,the plaintiff is that .this accident of June 5, 1953, may or may not have accelerated the
cerebral hemorrhage that brought about this man's death;
and Dr. Bell in his testimony just before court recessed a
few moments ago stated on cross examination that the degree,
if any, of the acceleration of this cerebral hemorrhage by the
accident of June 5, 1953, was a matter of speculation. There
is a Tennessee case that has some distinct similarity to this
case, Your Honor. It is Willis v. Heath, 107 S. W. (2d) 228.
In that case a man 63 years old was involved in an accident
in which his arms and his upper body were severely shaken
up and bruised, and there were various contusions as a result
of this accident. The evidence further showed in that case
from that time on, according to the lay evidence
page 153 ~ introduced, he showed a marked decline in his
health. He had discomfort from kidney troubles
and other defects. There was a lack of ability to carry on
many of his usual activities which culminated 56 days
later-as distinguished from 5 months later-in a cerebral
hemorrhage from which he died. The case was tried in
Tennessee before a jury and a verdict was awarded the
plaintiff on the basis that there had been established that
there was a definite proximate cause or connection between
the accident and the cerebral hemorrhage 56 days later. In
that case the appellate court, after reviewing the evidence,
set aside the verdict and entered final judgment for the
defendant on the grounds that the causal connection between
the injury and the cerebral hemorrhage was of such a speculative nature that it could not be said as establishing a prepage 152
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dominating cause. That is the only precedent I have; but I
think in this case it is perfectly manifest that the degree, if
any, by which the cerebral hemorrhage was accelerated by
-the accident 5 months previously necessarily must be based
on speculation; and it cannot be said that the plaintiff has
established, with the certainty required by law, a proximate
causal connection between the automobile accident in June
and th«;! cerebral hemorrhage in November.
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The Court : There are several things that bother me about
this, but I think at this stage I will overrule your motion.
Mr. Timberlake : I except to the ruling of the Court.
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DR. DAVID KIMBALL WEBSTER,
the first witness, being first duly sworn, testified as follows:
DffiEC'T EXAMINATION.
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Q. Doctor, based upon your careful examination and analy-

sis of the record of' Mr. Lusk as set forth in the
testimony of these 4 doctors, would you say in
your professional opinion that it is possible to
assign the accident of June 5 and the resulting injuries to
Mr. Lusk as . a proximate direct cause of his cerebral
hemorrhage on November 11, 1953 T

page 165

~
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Dr. David Kimball Webster.A. No. It is my opinion that this injury in June of 1953
and resulting surgery was not a proximate direct cause of
this cerebral accident of November, 1953.
Q. Would you say that the causal connection, if any, is
entirely a matter of speculation T
A. I would say it is entirely a matter of speculation.
CROSS EXAMINATION.
By Mr. Lotz:
Q. Dr. Webster, you say you are plamiing to begin the
practice of surgery in Staunton at this time?
A. I began my practice on January 1.
Q. Are you acquainted with Dr. Robert C. Robertson T
A. I know of Dr. Robertson.
Q. He is an orthopedic surgeon?
A. He is an orthopedic surgeon. I am not acquainted with
him.
Q. Do you know his reputation as an orthopedic surgeon in
the orthopedic field?
.
A. Yes, his reputation is good.
.
Q. I believe it is in the record that he has been an orthopedic
surgeon for some 20 or 21 years. Is that correct T
A. Yes, sir.
Q. Doctor, referring-not having the evidence before you
you can't state the dates particularly-but isn't it your recollection from the record in this case that as of
page 166 ~ October, 1953, Mr. Lusk was using a crutch and
that the cane was not directed until November
6, 1953?
A. I think, if I have remembrance of the record, that Dr.
Robertson in September of 1953 suggested that he relieve
himself of the crutch and use a cane; but I believe that in,
say October, he was still using one crutch and one cane.
Q. Yes, sir, that's what I meant. Doctor, would you consider that the operation for the broken hip was a serious
operation for a man of Mr. Lusk's age?
A. Yes, sir, it is a serious operation for a man of Mr.
Lusk's age. I might say, by the way, the average age of hip
operations of this type is older than Mr. Lusk-in the 80's
generally.
·
Q. Why do you get a patient up that has this type injury
if you do get them up within a reasonably short time?
A. I think that in recent years, perhaps since World War
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II, there has been a tremendous change in the· post-operative
treatment of patients. In other words, we get them all up
as soon as possible-appendectomies, hernias-to restore normal processes as soon as possible; and particularly in people
of advanced age-middle or advanced age-we don't want
them lying in bed because it does disturb their elimination.
It disturbs their feeding habits. The ref ore, we get them lip
to really get them moving as fast as possible.
Q. The fact that Mr. Lusk was not gotten up but apparently
remained in bed is an indication of a rather serious hurt.
Isn't that correct, Doctor Y
A. My recollection of the record is that he was
page 167 ~ up fairly soon after his injury. I believe Dr.
Robertson made that statement. I don't think
the time was put in there, but I got the impression that he
was up very shortly after surgery.
Q. Do you recall that on June 7 as a catheter was inserted T
A. Yes.
Q. And that he was permitted to be 'in a wheel chair on
June 11?
A. Yes, sir. That was 5 days after surgery.
Q. And then he was again catheterized on June 15?
A. I believe so. I don't remember the record of that
exactly.
Q. That was followed by an operation on June 27.
A. Yes.
·
Q. Is a prostatectomy a serious operation for a man of
Mr. Lusk's age?
A. Yes, sir, it is. Any operation is a serious operation.
Q. Are these various ma.tters that are required to be done
for a prostate operation and the follow-up procedures painful
for the patient?
A. Yes, they are painful.
Q. Doctor, would you say the operations themselves and the
treatment which is painful are in themselves a form of
trauma as much as being struck by a fist or a car as far as
the general effect on the health is concerned Y
A. Yes, it is true.
Q. Naturally, these different things would have an adverse
effect on the health of Mr. Lusk. Isn't that correct Y
A. Yes.
Q. Would you agree with Dr. Bell that the fact that the
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patient was in bed awhile, then used 2 ·crutches
at first, then 1 crutch, and finally a cane, and the
curtailment of his normal activities had an adverse effect on his health Y
A. Except in this: That he was required to rest more than
he naturally did, and rest in itself is beneficial to a person
who has had surgery.
Q. Would you agree with the statements of Dr. Robertson
and Dr. Bell that all the evidence indicates before this accident that Mr. Lusk was in good health considering his age?
A. Yes, I would agree with that, bearing in mind that a
blood pressure of 203 over 90 was recorded in December,
1952.
.
,
Q. And there is no way of knowing from the record whether
that blood pressure remained at that from December, 1952, to
June, 19537
A. No. . There is no note in the record of the blood pressure
between that date and June, 1953.
Q. At his admission to the hospital the evidence is that
he had high blood pressure.
A. Yes.
Q. And it is true, is it not, Doctor, that the record disclosed that Mr. Lusk had no prostate trouble prior to this
accidenU
A. Would you repeat that, please, sir?
Q. The record discloses that Mr. Lusk had no prostate
trouble prior to June 5, 1953.
.
A. I don't remember that that was disclosed in the record,
but I can say that the record is devoid of any reference to
prostate trouble pr!or to that except, I t4ink, Dr. James
made the statement m response to a question that he thought
the prostate had been enlarged for some time.
page 169 ~ Q. The fact that it was enlarged wouldn't necessarily mean that a man couldn't live normally
and had to receive medical attention T
A. No.
Q. You heard the testimony of his son that he didn't have
to get up during the night.
A. Yes.
Q. That would indicate that if the prostate was enlarged
it was not bothering Mr. Lusk at all.
A. That's true.
Q. But obviously after the injury and the broken hip and
the operation it did begin to bother him considerably.
page 168
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A. Yes.
Q. Doctor, morphine, of course, is a drug.
A. It is.

Q. What effect does the administration of morphine have
on the heart T
A. Morphine is a sedative which will slow the heart rate.
Thereby it would tend to lower the blood pressure.
Q. Doctor Robertson was the doctor who had direct charge
of this patient.
A. Yes.
Q. As the orthopedic surgeon.
A. Yes.
Q. The record indicates that he called in for consultation a
gentleman who performed a prostatectomy.
A. Yes.
Q. You are also familiar with his testimony
page 170 ~ here that the accident was a contributing cause of
the death of Mr. Lusk or the hemorrhage and
subsequent death.
A. Yes, I believe he made that statement.
Q. Of course, you heard Dr. Hell's testimony.
A. Yes.
Q. You do not agree then, Doctor, with these 2 gentlemen
from the evidence? Is that correct?
A. I think there is a matter of the interpretation of the
word "contributing." It is my opinion that the injury did
contribute to the subsequent cerebral hemorrhage, but I do
not believe that it was a primary contributing factor but
merely that it may have hastened a condition which we see
very frequently in elderly people with hypertension or high
blood pressure and arteriosclerosis.
Q. You mean by hastened his condition that it would have
hastened his death T
A. Yes.

page 171

•

•

•

•

•

•

•

•

•

•

~

VIOLET SHERLEY,
the defendant, being first duly sworn, testified as follows:
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Violet Sherley.
DIRECT EXAMINATION.
By Mr. Timberlake:
Q. You are Mrs. Violet Sherley?
A. Yes, sir.
Q. The defendant in this case?
A. Yes, sir.
Q. Mrs. Sherley, do you mind telling the jury your age?
A. I'm 46 years old.
.
Q. And you were operating, according to the evidence, a
Buick automobile at the time this accident occurred.
A. Yes, sir.
Q. Was that your car?
A. Yes, sir.
Q. Where were you living at that time, Mrs.
page 172 } Sherley?
A. At 1912 Duncan Avenue, Chattanooga, Tennessee.
Q. Had you left Chattanooga prior to this accident Y
A. Yes. I was going to Lenoir City to have a check-up
done over there. The car was new.
Q. How long had you owned the car?
A. Well, about a month I believe.
Q. And how far was it from your home 1 This Lenoir
City?
A. I believe it's about 90 miles.
Q. About 90 miles. And how far were you from Chattanooga when this accident happened roughly?
A. Well, I believe it's about 56 or 58 miles or something
like that.
Q. Were you driving by yourself or were you accompanied
by someone?
A. No, another lady was with me. Mrs. Nichols.
Q. Where is her home¥
A. Fort Payne, Alabama.
Q. Mrs. Sherley, the evidence is that this accident occurred
on a 2-lane asphalt highway. Is that orrect?
A. Yes.
Q. U. S. Route 11.
A. That's right.
Q. And that you were traveling nor h.
A. Yes.
Q. And the Colglazier car was trav ling south.
A. That's right.
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Q. And that the accident happened at or very close to a 90°
practically right-hand turn for you.
page 173 ~ A. It was right on the curve.
Q. Now, Mrs. Sherley, had you been following
any other traffic?
A. One black car that a lady was driving.
Q. And do you have any recollection of approximately how
long you had been following that car?
A. Ever since I turned off on this 11 highway to go to·
wards Athens.
Q. Mrs. Sherley, as you entered and rounded this curve,
will you tell the jury on what side of the road you were
traveling?
A. Well, I was traveling on my side of the road.
Q. According to the evidence, the road is divided into 2
lanes of travel, north-bound and south-bound.
A. That's right.
Q. About how far ahead of you was this car driven by this
lady to which you just referred?
A. Well, she was already out of sight around the curve.
You couldn't even see her car.
Q. Will you state to the jury whether or not prior to the
collision with Mr. Colglazier you were endeavoring to or in
the act of passing any other vehicle?
A. No, I sure wasn't. I wasn't even close enough to the
car to pass it.
Q. How far away from you was the Colglazier car when
you first saw iU
A . .Just right at me; when I saw him we hit. He came
around the curve; I was coming this way. I just saw him
just before we hit.
Q. Can you state with any degree of certainty
page 174 ~ where your car was at the time of the collision
with reference to the center line of the road?
A. I believe that I was on my side because I don't ever
drive over the line when I'm driving.
Q. Well, you can't testify as to your normal and usual way
of driving. I just simply want you to state whether or not
you can say with certainty where your car was at the time
you first saw the Colglazier car.
A. I am certain I was on my side when I saw it.
Q. Do I understand at that time the car ahead of you
·
was not in your line of vision?
A. No, it sure wasn't.
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Q. Did you see the Colgla~ier car long en~mghi to !'lith~r determine its speed or approxrmate speed or its location m the
road?
· A. No, I did not.
Q. What part of your car came into contact with what part
of the Colglazier car?
A. The left side of our car-the left fender and wheelwere just ruined, and it mashed it into the left side of the
hood; but the other part of our car was not damaged at
all.
Q. Do you recall what part of the Colglazier car came into
contact with your car?
A. The left side of it because it mashed in on that side
too.
Q. I see. Can you tell the jury the approximate location in
the road of your car after the impact?
A. Yes. My car was over the line-. The front of my
car was over the line about that far-the left
page 175 ~ wheel was-when that was stopped (measuring
distance with hands and indicating approximately
18 inches). When the car stopped the front of my car was
over the line about that far; about like that it was over the
line (again measuring distance with hands and indicating
approximately 18 inches).
Q. Can you state whether or not the Colglazier car was in
contact right up against your car when the 2 cars came to
rest?
A. Yes, I believe it was.
Q. Will you state to the jury whether or not there was
room to the right of your car for traffic to pass?
A. Yes. There was part of the pavement and there is a
little chaff along the side.
Q. You mean by that there was gravel on the shoulder?
A. There is a shoulder next to that that they could get by
on that side.
.
Q. Will you state whether or not there was available space
to the right of the Colglazier car for south-bound traffic?
A. Yes, there was. The patrolman parked even with the
Colglazier car. He pulled up by him and stopped his car.
Q. And left the car there during the investigation?
A. And left the car there during the investigation.
.Q. Mrs. Sherley, did you have any conversation with Mr.
Colglazier either following the accident or immediately following the accident or later?
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A. Yes, I did. I went over to see if Mr. Lusk was hurt ru
the car.. I walked over to their car, and they went on to
the hospital and the patrolman came after they were gone.
Then the patrolman took me because my legs
page 176 ~ were hurt. He took me to the hospital. I talked
to Mr. Colglazier at the hospital there in Athens
and also saw him at the hospital at Cleveland, Tennessee.
Q. I see. Now Mr. Colglazier testified that on one of those
occasions you talked to him after the accident you told him
you felt the accident was your fault or that you were responsible for the accident.
A. I said, "I just don't know how it happened." I said
that over and over and I was just killed because Mr. Lusk was
hurt and this boy would be blamed; and even in the hospital
at Athens I said, "I wouldn't's have had this happen for any~
thing in the world." Mr. Colglazier said, "Mrs.. Sherley,
don't you know that I know as well as you do that you
wouldn't have had this happen T"
Q. Did you state to Mr. Colglazier that you were responsible for the accident T
A. No, I didn't say that. I said I didn't know how it
happened.
Q. Did you have any conversation with Mr. Lusk after the
accident?
A. The elder Mr. Lusk?
Q. Yes.
A. Yes.
Q. Where and on how many occasions?
.
A. I went to the hospital one time to see him and wasn't
able to see him. I talked to his son-Bob and I.
Q. Bob is your husband?
A. Yes. We went back 2 other times and talked with him
and we went back to see him after he was up and
page 177 ~ around.
Q. Will you state whether or not you discussed
with Mr. Lusk the prior condition of his health or whether
he made any statements to you in that respect?
A. Well, I-.
Mr. Lotz: Your Honor, I don't believe that is competent
evidence in this case.
The Court: It's been quite an issue here. You all have
brought in a lot of evidence on the other side to show that it
was good. He has the right to rebut it if he can.
Mr. Lotz: We except to the ruling of the Court.
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Mr. Timberlake :
Q. Go ahead. Tell what, if anything, Mr. Lusk said.
A. We were talking about the accident. I said I was so
nervous I couldn't drive. He said, '' I had a sick spell before
that and got where+ didn't feel it was safe to driv·e a car so
'I sold my car." He said, "Since that time I don't care about
driving.'' He said, '' I wanted to take the train or bus back
from Mr. Colglazier's." And he said, "He insisted that he
bring me back.'' And he said, '' I wish now I hadn't let him
because,'' he said, "this probably would never have happened.''
The Court: I don't think that has anything to do with his
health.
Witness:
A. He also said his hands were drawn and crippled up from
arthritis and that his fingers were drawn. He
page 178 ~ said he had used a small rubber ball to clench
and he said his hands were better, and he showed
us how straight his hands had gotten from working with
the ball because they were cramped.
Mr. Timberlake:
Q. Did he tell you how long it had been since he had
operated an automobile?
A. I think he said about a year ago he had sold his car because he wasn't able to drive.
CROSS EXAMINATION.
By Mr. Lotz:
Q. Mrs. Sherley, you say you were living in Tennessee at
the time this accident happened?
A. Yes, I was.
Q. When did you leave Tennessee?
Mr. Timberlake: I object to that, Your Honor. I don't
think that is germane.
The Court: Oh, I think it is.
Mr. Timberlake: I except to the ruling of the Court.
Witness:
A. We left in August, '53.
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Mr. Lotz:
Q. You left in August, 1953?
A. Yes.
Q. Did you subsequently arrive in Virginia T
A. You mean come from there to Virginia T
Q. No. You eventually came to Waynesboro.
page 179 ~ A. Yes. ·
Q. When did you come T
A. The last day of April, 1954.
Q. When did you leave Waynesboro?
A. I believe it was March 6-approximately that-of '55.
Q. And in the meantime you had lived elsewhere than in
Virginia and Tennessee? Had you lived -other places in the
country besides Virginia and Tennessee between the time
of the accident arid the date you moved here?
A. Yes, we lived in Oklahoma.
Q. Did you live in the State of'Washington?
A. Yes, we lived in the State of Washington 2 weeks.
Q. What type automobile were you driving?
A. '53 Buick.
Q. I meant to ask you. I don't believe I did. Where do
you live now?
A. We live in St. Petersburg, Florida.

•
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Q. This lady riding with you. What is her full
name?
A. Betty Nichols is her full name.
Q. It is true that this curve had lines on it indicating it
was not permissible to pass?
A. It had a white line down the center. I don't know about
any other lines.
Q. You don't recall the yellow lines 7
A. No, I don't.
·
Q. You heard the trooper testify to that.
A. I heard him but I heard him testify to some other things
too.
·
Q. You said with respect to the accident that you didn't see
Mr. Colglazier until just about the time you hit him. Is that
your statemenU
A. That's right.
Q. And at what speed was your car being operated?
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A. About 30 or 35; I hadn't driven it over 40 miles an
hour.
Q. You hadn't driven it over 40 miles an hour 7
A. Yes.
·Q. You tell the jury that you were on your proper side of
. the highway at the time you saw him?
A. I am sure I was.
Q. But you hit about the time you saw him. ·
A. Yes. I didn't have time to stop or anything.
Q. How far could you see at that point?
A. I was right on that curve, going around it.
Q. How far could you see ahead?
A. I don't ·know -how far I could see.
Q. How far would you say the car was from
·
page 181 r you when you saw it?
A. It was pretty close.
Q. As far as from you to me?
A. I couldn't say that to be sure because I don't know.
Q. You don't know how far it was away· from you?
A. Pardon.
Q. You don't know how far it was away from you?
A. I sure don't.
Q. You say your speed was 30 or 35?
A. Yes, sir, because that's why I left so early because I
didn't have to be there until that afternoon. We started early
so we would have plenty of time to take our time in getting
there.
Q. The 2 cars hit.
, A. Yes.
Q. It was a pretty severe collision, was it noU
A. Yes.
Q. You stopped right where you hit. Is that right?
A. As far as I know we did.
Q. The cars had not been moved before the officer came ?
A. No.
Q. Did you hear the officer testify?
A. Yes, I did. ·
Q. Let me ask you. The officer testified there was about 2
feet between your cars and glass was lying between the 2
cars.
A. I don't know about that. W didn't move the cars. I
didn't and I'm sure Mr. Colglazier didn't.
Q. They were not moved when the officer got there. You
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know that as a facU
A. I know that as a fact.
Q. You heard the officer testify that with the
exception of the right rear wheel being on the center line
your car was on Mr. Colglazier's side of the road.
A. Repeat that.
Q. You heard the officer testify that with the exception of
the right rear wheel being on the center line your car was on
Mr Colglazier's side of the road, entirely in the wrong lane
of travel.
·
A. Yes, I heard him say that but that wasn't true.
Q. You think he is not telling the truth 1
A. All of my car was not over like that.
Q. You heard Mr. Colglazier say that?
A. No, I didn't hear Mr. Colglazier say that.
Q. Did you hear him say his car was entirely on his side of
the road?.
A. Yes.
Q. Do you think that is correct?
A. Yes, his car was on his side of the road.
Q. Entirely.
A. Yes, when we stopped his car was on his side.
Q. And it is true that at no time was his car on any side
except his side from the time you saw him until the accident
was over.
A. I couldn't swear to that.
Q. You were meeting him. You said you saw him just
before you hit. Wasn't he on his right side of the road at
that time?
A. I didn't say he wasn't; I couldn't say he
·
page 183 ~ wasn't.
Q. You don't claim that Mr. Colglazier ever
came over to your side of the road.
A. No, I don't claim that.
Q. You don't know how this accident happened. You said
you told Mr. Colglazier you didn't know how it happened at
the hospital.
. A. I don't know how it happened, because I know I was
driving carefully. I know that.
Q. But you do know-even though you can't tell the Court
and jury how the accident happened which resulted in damages and injuries-you tell the Court and jury that you can
make the statement tha_t at no time from the time you saw
page 182

~
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Mr. Colglazier until after the accident was ov,er and the cars
had come to rest was he ever on your side of the road.
A. I could not tell them where he was because I don't know.
Q. You knew he wasn't on your side of the road.
A. I know when the cars stopped he wasn't. Where he was
before the cars stopped, I don't know anything about where
Mr. Colglazier was driving.
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Q. You say the officer is wrong about where the accident
happened?
A. Why didn't he bring his reports, etc. ?
Q. You tell the jury he is wrong?
A. He's wrong about the location.
· Q. You tell the jury the state trooper is wrong when he
says your car, with the possible exception of the right rear
wheel, was on the wrong side of the road T
A. I sure wasn't.
Q. You tell the jury that the officer is wrong when he says
the cars were 2 feet apart and the debris was between them T
A. I told you I thought our cars were together. I didn't
walk around them and go between them.
Q. Was this a clear day?
A. Yes, it sure was.
Q. How long have you been driving, Mrs. Sherley?
A. I had been driving up to that time 29 years. I have
driven ever since I was 14 years old, and that is the first
kind of any kind of accident I have ever had.
Q. This is the first accident you have ever had,
page 185 ~ and you can't tell the jury how this one happened.
Is that right?
A. You can't see on a curve like that around it.
Q. Could it be that you and Mrs. Nichols were looking at
the house there or looking somewhere ·else when the accident
happened?
A. No. We were not even talking. I wasn't carrying on
any conversation at all. We were just riding along.
Q·. I just want to ask you one further question to make it
clear in my own mind and for the Court and jury. When you
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saw Mr. Colglazier immediately before this accident took
place, was he on his right side of the road?
A. I told you that I don't know how fast he was going
or where he was. We hit just as I saw him. Just as he
was coming around the curve, I was coming the other way.
We hit. I didn't see his car until we wer,e going right at each
other.
Q. You can't tell the Court and jury which side of the road
he was on?
A. No, I sure can't because I don't know.

•
page 187 ~

•

•

•

Rebuttal evidence presented on behalf of the
plaintiff.

JOHN WILLIAM LUSK,
upon being recalled to the stand for rebuttal evidence, testified as follows :
DIRECT EXAMINATION.
By Mr. Mayfield:
Q. You are ·william Lusk who testified yesterday? ·
A. Yes.
Q. Bill, could your father, _Edgar H. Lusk, drive an automobile?
A. One type only.
Q. What was that?
A. T-Model Ford.
Q. Did he own an automobile in 1953 or several years before that time?
A. No, he didn't.
Q. Had he ever owned an automobile?
A. Yes. He owned a T-Model Ford when we lived in the
country, which he sold in 1919; and up until the time of
the accident and his death he had never owned another automobile.
Q. Now had your father-? In 1953 did he have any trouble with his hands drawing? Do you know?
A. None to my knowledge.
Q. Had he ever had any trouble with his hands drawing?
A. Yes. At one time my father had arthritis in the ends of
his fingers that caused his fingers to cup inward in such a
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John William Lusk.
manner as this (indicating an inward movement
page 188 ~ with hands).
·
Q. What had he done for that T
A. He had been to see several doctors in Cleveland, Tennessee; and his last doctor recommended to him that an
exercise with the squeezing of a sponge rubber ball in both
hands would tend to cause his arthritis possibly to leave.
Q. When was that?
.
A. That was in the 1930's; around '36 and '35.
Q. Who was the doctor that told him to squeeze a rubber
ballT
A. That was Dr. Vance Bell.
Q. What happened to Dr. Vance BelU Do you knowT
A. Dr. Bell is in an institution for the criminally insane in
Nashville, Tennessee, today.
Q. Was he confined there in 1937 T
A. No, he was not.
.
Q. I say was he sent there in 1937'
A. Yes, in 1937 he was sent to that institution.
Q. Following his shooting of somebody!
Mr. Timberlake: What's that got to do with the case?
The Court: I don't think that's proper.
Mr. Mayfield:
Q. Is that the way you are :fi~g the date of this arthritis?
A. Yes.
Q. How long after Vance Bell told him what to do did he
have any trouble with it T
A. I cannot give that exactly. It would just have to be
guesswork. It was quite awhile ago; before_ I
page 189 ~ entered the Army. I would say in '39 he seemed
·
to be completely cured of arthritis in his hands.
Q. Did you ever obs-erve him having trouble or squeezing
rubber balls after you got back from the ArmyT
A. No, I did not.
Q. When did you get back T
A. November, 1945.
Q. Between November, 1945, and June, 1953, did you ever
observe your father squeezing a rubber ball or being bothered
with his fingers?
A. No, I did not.
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CROSS EXAMINATION.

By Mr. Timberlake:
Q. He never did drive an automobile after the arthritic
condition developed Y
A. Yes, he did.
Q. He did? When did he drive Y
A. He drove his partner's car which was a T-Model Ford.
They were in the coal business in Cleveland, Tennessee; and
both my father's partner and himself did not know how to
drive a gear-shift automobile.
Q. When did your father stop driving Y
A. I think his partner, Mr. Mebberis, sold the T-Model
Ford or it fell apart in 1938.
Q. He never drove after that time?
A. He never did drive again.
No further questions.
Witness leaves the stand.

page 191

•

•

•
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•
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•

•

•

~

Mr; Lotz: We except to the ruling of The Court. There
is a second motion I'd like to make. We feel that the evidence
now shows by the testimony of the doctors that the causal
connection between the injury and death has been so clearly
established that there is nothing to submit to the jury on
that question. That was established by Dr. Robertson, Dr.
Bell, and also by Dr. Webster, introduced as a witness for the
defendant in this case. He said he would agree with Dr.
Bell that the accident was one of the causes of death and
found that it accelerated death; and we feel under that testimony that there is no 'issue of fact as to that point and move
The Court to submit this question to the jury solely on the
question of damages.
page 192 ~ The Court: I think there is. I'll overrule that
motion.
Mr. Lotz: We except to the ruling of The Court.
Mr. Timberlake: Your Honor, I wish to renew the defend-

'
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ant's motion made at the conclusion of the plaintiff's evidence
on 2 grounds: One, that the record and the evidence in this
case clearly shows that this action was instituted after the
applicable period of limitations of one year from the accrual-after the happening of the accident occurred; and for
that reason the defendant's plea in the statute of limitations
should be sustained and the action dismissed. The second
grounds is that the plaintiff's evidence fails to show that the
cerebral hemorrhage from which Mr. Lusk died was a direct
and proximate result of the accident and resulting injuries
that Mr. Lusk suffered in the accident of June 5, 1953.
The Court: All right, sir. I'll overrule that one too.
Mr. Timberlake: We except.

•

•

•

•

•

•

•

•

page 193 .~

•

Mr. Timberlake: I object to Instruction No. 1 on the
grounds (1) that there is no evidenee to support it; (2) On
the grounds specifically that there is no evidence in this case
that Mrs. Sherley was overtaking and passing another car;
and (3) On the grounds that the question of acceleration as
distinguished from proximate cause is definitely not an issue
in this case, and it has been specifically held by the decisions
in the State of Tennessee, which I am prepared to submit to
The Court if The Court wants to consider them.
The Court: Plaintiff's Instruction No. 1 is
page 194 ~ given as amended.
Mr. Timberlake: I except to the ruling of The
Court in granting Instruction No. 1 for the reasons as~igned.
PLAINTIFF'S INSTRUCTION NO. 1A.
(Given As Amended).
Mr. Timberlake: Your Honor, I object to the granting
of Instruction No. 1A on the grounds (1) that _it imposes a
mandatory duty upon the defendant rather than the duty to
exercise reasonable care in conforming to the statute of
Tennessee. (2) I object to the instruction on the grounds
that it goes beyond the requirement of the Tennessee law
in a case of this kind in using the language "or accelerated.''
The test has clearly been set up in Tennessee by the Court of
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Last Resort in that state as to whether or not the accident
and the resulting of the injuries proximately caused the
death of the decedent, and there is no basis in the law for an
instruction to be predicated upon the question of acceleration.
It is submitted that the whole test in this case-and that is
borne out by the decisions in Tenessee-is whether or not the
accident and resulting injuries to Mr. Lusk proximately
caused his death. (3) We object to the instruction in that
it submits to the jury the question of whether or not the
accident and resulting injuries to Mr. Lusk proximately
caused his death when the evidence in this case would not
support a finding that it did. The Court, of course, in ruling
on the motion to strike the evidence has already
page 195 ~ taken the view that there is sufficient evidence for
the jury to find that the accident proximately
caused the death of Mr. Lusk and I am not going to belabor
that point further; but I do urge that this instruction is,
beyond that fact, erroneous in that it imposes a mandatory
duty rather than the exercise of reasonable care and authorizes the jury to bring in a verdict in favor of the plaintiff
even though they may find that this accident was not a proximate cause of Mr. Lusk's death simply by reaching a conclusion that it merely accelerated in point of time by a minute,
an hour, or a day his death.
Mr. Lotz: If Your Honor please, under the laws of Tennessee we understand that acceleration is itself proof of a
proximate cause between the injury and the death; and the
rule is that if it is just one of the causes of death or the
proximate cause and accelerated death, the acceleration would
show it is a proximate cause. He would have lived longer
except for the accident, and that is the law of Tennessee. On
the other point, the violation of the statute is negligence per
se. We tell the jury that if they believe she did violate the
statute, then she was guilty of some negligence, and that if
they believe that negligence was the cause of the accident
and the accident was the cause of death, then they are entitled
to recover.
The Court: I '11 give this instruction as
page 196 ~ amended.
Mr. Timberlake: I except to the ruling of The
Court in granting Instruction No. lA for the reasons assigned.
PLAINTIFF'S INSTRUCTION NO. 2.
(Giv;en As Amended).
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Mr. Timberlake: I object to the granting of Instruction No.
2 on the grounds that there is no evidence to support it and
on the further grounds that there is no evidence of lack of
control on the part of the Sherley automobile; and I further
obj~ct to the Instruction 2 on the gr~und~ ~ha~ there is no
evidence that the accident and resultmg mJuries to Edgar
Lusk caused his death. I further object to the instruction on
the grounds that it leaves out the question of proximate
cause; and I further object to the instruction on the grounds
that it tells the jury an acceleration of his death, regardless
of the cause or proximate cause, could afford a basis for the
jury to find a verdict for the plaintiff.
The Court: Plaintiff's Instruction No. 2 is given as
amended.
Mr. Timberlake: I except to the granting of Instruction
2 for the grounds stated.
page 197

~

PLAINTIFF'S INSTRUCTION NO. 3.

( Given As Amended).
Mr. Timberlake: I object to the granting of Instruction
No. 3 on the grounds that there is no evidence to support it
and on the further grounds that it deals with an issue that
does not exist in this case under the evidence and (3) on the
grounds that it tells the jury that they shall find for the
plaintiff if they believe from the evidence that the negligence
of the defendant caused or contributed to cause the accident.
The Court: Plaintiff's Instruction No. 3 is given as
amended.
Mr. Timberlake : I except to the ruling of The Court and
again point out to The Court that the instruction completely
leaves out the question of the proximate cause of Mr. Lusk's
death. I'd like to state another objection to Instruction 3
since it has been amended. It is inconsistent with an instruction previously given and describes the tests upon which
the jury should find for the plaintiff. I except to the granting
of the instruction for the reasons stated.
PLAINTIFF'S INSTRUCTION NO. 4.
(Given).
Mr. Timberlake: I object to Instruction No. 4 on the
grounds that there is no evidence to support it
page 198 ~ and that it goes beyond the test of the proximate
caus·e of Mr. Lusk's death and poses an entirely
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different standard for the determination by the jury of the
liability of the defendant.
The Court: I'll give Plaintiff's Instruction No. 4.
Mr. Timberlake: I except to the granting of Instruction
No. 4 for the reasons stated.
PLAINTIFF'S INSTRUCTION NO. 5.
(Given Without Objection).
Mr. Timberlake: I have no objection to Plaintiff's Instruction No. 5.
The Court: Plaintiff's Instruction No. 5 is given without
objection.
PLAINTIFF'S INSTRUCTION NO. 6.
(Given As Amended).
Mr. Timberlake: Your Honor, I object to the granting of
Instruction No. 6 on the grounds (1) that there is no evidence
to support a finding for the plaintiff in that case. (2) That
although The Court has adjudged that the Virginia statute
of death by wrongful act applies insofar as the period of
limitation is concerned it, by this instruction, would disregard
the limitation as far as the matter of recovery and permit a
recovery in excess of the $25,000.00 permitted
page 199 ~ under the Virginia statute, which The Court has
held insofar as limitation of use is concerned to be
applicable. (3) I obiect to the granting of this instruction
on the grounds that there is no evidence in this case upon
which the jury could find that the children of Mr. Lusk
lost his care and attention inasmuch as the record is entirely
silent on the association even of one or more of those children
with Mr. Lusk, and it is entirely devoid of any evidence that
Mr. Lusk cared for or furnished any care or support to any
of his children. I want to point out to The Court further
that there is no evidence that he furnished attention to the
children.
The Court: I'll give Plaintiff's Instruction No. 6 as
amended.
Mr. Timberlake: I except to the granting of Instruction
No. 6 for the reasons stated.
DEFENDANT'S INSTRUCTION A.
(Given).
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Mr. Lotz: Your Honor, there is no question but that negligence has been established. We have also established the
causal connection. It is flatly stated in the answer to the
last question asked Dr. Bell. He agreed that Mr Lusk's death
was accelerated by the injury and that that was one of the
causes of death.
The Court: I'll give Instruction A.
page 200 ~
Mr. Lotz: We except to The Court's granting
of Instruction A.
DEFENDANT'S INSTRUCTION B.
(Given As Amended).
Mr. Lotz: We object to Instruction B. There is no evidence in this case that a verdict would have to be based
upon possibilities, speculation, or conjecture. It must be
supported by the evidence in this case. Experts have testified
and given an ,expert opinion.
The Court: I think he elicited the answer that there was
some possibility of speculation or that there was speculation
and conjecture. Certainly that one doctor from Tennessee
said it was speculative. I think there is certainly a question
there for the jury to resolve.
Mr. Lotz: Secondly, we object to the granting of this
instruction on the grounds that the plaintiffs are entitled
to recover in this case if they can show that the accident was
a proximate cause of his death and that it hastened or accelerated his death.
The Court : I will amend the instruction to read : '' And
that said injuries were a proximate cause of his death, or
accelerated bis death, on November 25, 1953. ''
page 201 ~
Mr. Timberlake: It is my understanding that
this Instruction B-and it is an instruction submitted by the defendant based upon the defendant's understanding of the applicable law in the case-and it is my
understanding that it is in the province of The Court to
refuse the instruction or grant it; and I am not asking for
the granting of this instruction embracing the theory of acceleration as over and above and beyond the test of proximate
cause, which under the established law is the test to be applied in this case. Further, I am not contending that it should
be inferred-and I am not undertaking to infer-that the
proper test is the sole proximate cause, but simply that it is a
proximate cause. I except to the giving of this instruction
with the amendment dealing with acceleration on the grounds
that it is counter to the law applicable to this case.
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The Court: Actually if that injury accelerated his death it
would be the cause of his death. I think I will leave ''direct"
out and leave the instruction as it was in the beginning except
for ''direct.'' I '11 give this instruction as amended.
Mr. Lotz: We except to The Court's granting of Instruction B.
DEFENDANT'S INSTRUCTION C.
(Given).
Mr. Lotz: Our only objection on Instruction C
is the same as that given for Instruction Bin that
it fails to show acceleration. It fails to cover the
question of acceleration; and, further, our general objection
to the granting of any of the instructions on the grounds that
the evidence shows nothing to submit to the jury in this case
except damages.
The Court: Defendant's Instruction C is given.
Mr. Lotz:
e except to The Court's granting of Instruction B without the amendment on acceleration and also to the
granting of Instruction C.

page 202

~

,v

DEFENDANT'S INSTRUCTION D.
(Given).
Mr. Lotz: We object to The Court's granting Instruction
Don the grounds that this is purely an abstract statement of
law, and does not go on to relate the statement of law as
applied to the facts in this case. And The Court has stated
that the abstract statement of law without the facts relating to it is error.
The Court: I'll give Instruction D.
Mr. Lotz: We except to The Court's granting of Instruction D.
page 203

~

•

•

•

•

•

The Court: Of course, I'll have to refuse Instruction E.
Mr. Timberlake: I except to The Court's refusal to grant
Instruction E.

•

•

•

•

•
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January 9, 1957, 1 :30 P. M.

1 :30 P. M. Upon returning to the courtroom from the
luncheon recess, the jury retired to consider their verdict ;
and, after consideration, returned to the courtroom and
rendered the following verdict :
3:12 P. M. "January 9, 1957. The jury finds for the plaintiff in the amount of $8,000.00. C.H. Cantwell, Foreman.''
The Court: Gentlemen, this is your unanimous verdict?
Jurors: (In unison) Yes, sir.
Mr. Timberlake: Your Honor, I wish to move to set aside
the verdict as contrary to the law and evidence and without
evidence to support it. Of course, I don't want to belabor
Your Honor with matters that you may have reached an
unalterable opinion about but I feel there is merit in the
motion, and I am prepared to go into it at such time as
Your Honor fixes as far as the argument is concerned.
The Court: Of course, there are two or three very perplexing questions about which I am frankly somewhat unsettled in my own thinking. I will take your motion under
advisement. Let me read this record again (referring to
depositions of four doctors taken in Tennessee
page 205 ~ and included as a part of this record) and the
briefs you all filed last year. If it appears that I
would be further interested in any authorities on any points,
I will advise you.
Mr. Timberlake: I will say this, Your Honor, that I am
prepared to present numerous additional authorities on the
statute of limitations.
The Court: I will look into that and other points that are
bothering me right much; and if it appears that some argument or additional brief will he of additional help, I will advise counsel.

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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