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~t names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

· Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5946

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on vVednesday the 17th day of June, 1964.
CLARA HOLT

BARHA~f,

Plaintiff in error,

against
VIRGINIA NATIONAL BANK, SUCCESSOR
OF NATONAL BANI{ OF CO~IMERCE OF
NORFOLK, AS ADMINISTRATOR OF THE
ESTATE OF LUCY ~IASON HOLT,
DECEASED,
Defendant in error.

From the Circuit Court of Southampton County
James C. Godwin, Judge

Upon the petition of Clara Holt Barham a writ of error
is awarded her to a judgment rendered by the Circuit Court
of Southan1pton County on the 27th day of January, 1964, in
a certain motion for judgment then therein depending wherein Virginia National Bank, successor of National Bank of
Commerce of Norfolk, Administrator of the estate of Lucy
Mason Holt, deceased, was plaintiff and the petitioner and
another were defendants; upon the petitioner, or some one
for her, entering into bond with sufficient security before the
clerk of the said circuit court in the penalty of three hundred
dollars, with condition as the law directs.

2

Supreme Court of Appeals of Virginia

RECORD

*

*

*

*

*

*

*

*

*

*

page 28 )

In the Clerk's Office of the Circuit Court of Southampton
County, the 27th day of Noven1ber, 1963.

*

*

*

*

*

This day came again the parties, by their attorneys, and
the jury adjourned over on Tuesday, November 26, 1963, appeared in Court pursuant to their adjournment. And having
fully heard the evidence, instructions of the Court, and argument of counsel, the jury retired to their room to ·consider
of their verdict. And after some time the jury returned into
Court having found the following verdict, to-wit: "We, the
jury, find the defendant, Mr. A.. R. Phillips, not guilty. We, the
jury, find the defendant, Miss Clara Barham, guilty of gross
negligence and award the plaintiff a sum of eight thousand dollars ($8000.00) to be distributed equally among the four heirs.
H. ~I. Lewis, Foreman.'' Whereupon the defendant, Clara
Holt Barham, by counsel, moved the Court to set aside the
verdict as to the defendant, Barham, and to award final judgment to her, or in the alternative, to award the defendant Barham a new trial on the grounds that the verdict is contrary to
the law and evidence. And the plaintiff, by counsel, moved
the Court to set aside the verdict with reference to the defendant Phillips as contrary to the law and the evidence on
the grounds that the defendant Phillips was shown as a matter
of law to be guilty of negligence, which motions the Court doth
take under consideration, and this case is continued.

*
page 29 )

*

*

*

*

INSTRUCTION #1
Granted

JOG

A stop sign is a notice that danger lies ahead, and it is
the duty of the driver of a vehicle faced with a stop sign to
stop at a point from which, in the exercise of proper care, he
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can see traffic moving on the highway proposed to be entered.
The duty to look requires not only the physical act of looking, but also reasonably prudent action to avoid the dangers
which an effective lookout would disclose. And if you believe
from the evidence that Clara Barham violated any of the
foregoing duties then she was guilty of negligence, and if
you believe such violation was gross, wanton or culpable, and
was a proximate cause of the collision, then you should return
your verdict in favor of the plaintiff against Clara Barham.
page 30 ]

INSTRUCTION

#2
Granted
JCG

At the time and place of the accident involved herein, it
was the duty of the defendant, Barham, as to Lucy Mason
Holt to exercise slight care:
1. To stop her vehicle in compliance with the stop sign she
faced and to look for other traffic before proceeding forward;
2. To keep her vehicle under proper control;
3. To keep a proper lookout;
4. To operate her vehicle at a reasonable speed under all
the circumstances having due regard to the width, surface
and other conditions on the highway then and there existing.
And if the jury believe from the evidence that the defendant, Barham, failed to exercise slight care in the performance
of any one or more of the foregoing duties, then she was
grossly negligent; and if you further believe from the evidence that any such gross negligence was a sole proximate
cause of the accident, then you shall return your verdict in
favor of the plaintiff and against the defendant, Barham.

page 31 )

INSTRUCTION

#3
Granted
JCG

The Court instructs the jury that if you believe from the
evidence that the defendant, Arthur Phillips, was driving
at a speed greater than was reasonable and proper under all
of the facts and circumstances, then he was guilty of negligence, and if you believe that such negligence was a proximate
cause of the injury to, and death of, Lucy Mason Holt, you
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should find your verdict for the plaintiff against Arthur
Phillips.
page 32 }

INSTRUCTION #4
Granted
JCG

The Court instructs the jury that if you find for the plaintiff against either or both of the defendants, you may consider in your verdict such sum as you think fair and just
under all the facts and circumstances of the case. The Court
further instructs you that you may direct in what proportion
damages may be distributed to the brother and sisters of
the deceased, or any of them.
page 33 ]

INSTRUCTION #5
Granted

JCG

Gross negligence is a failure to exercise slight care; it is
that degree of negligence which shows an utter disregard of
prudence amounting to complete neglect of the safety of another; such heedless and reckless disregard of his rights as
to be shocking to reasonable men.
And if the jury believe from the evidence that the defendant Barham was guilty of gross negligence in the operation
of the vehicle which she was driving and that such gross
negligence was a proximate cause of the accident, then you
shall return your verdict in favor of the plaintiff and against
the defendant, Barham.
Ordinary or simple negligence is the failure to exercise
that care which a reasonable or prudent person would have
exercised under the same or similar circumstances, and if
you believe from the evidence that the defendant, Phillips,
was guilty of simple or ordinary negligence in the operation
of the vehicle which he was driving, and that such negligence
was a proximate cause of the accident, then you shall render
your verdict in favor of the plaintiff against Phillips.
If you believe that the combined negligence of Phillips and
the gross negligence of Barham were the proximate causes
of the accident in which Lucy 1\Iason Holt came to her death,
then you will find your verdict against both of the defendants, Phillips and Barham.
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INSTRUCTION #6
Granted
JOG

The duty to exercise reasonable care to keep a proper
lookout involves not only the duty to look but also the duty
to see what a reasonably prudent person exercising reasonable care would have seen under the circumstances then and
there existing; and a person who keeps a lookout but fails
to take advantage of what it reasonably discloses is as negligent as one who fails to keep a lookout.
page 35 )

INSTRUCTION #7
Granted

JCG

.At the time and place of the collision involved herein, it
was the duty of the defendant Arthur Phillips to exercise
reasonable care :
(1} To keep his vehicle under reasonable control.
(2) To keep a reasonable lookout.
(3) To operate his vehicle at a reasonable speed under all
of the circumstances, having due regard to the width, surface
and other conditions on the highway then and there existing.
And if the jury believe from the evidence that the defendant Phillips, failed to exercise reasonable care in the performance of any one or more of the foregoing duties, then
he was guilty of negligence, and if you further believe that
such negligence was a proximate cause of the collision, resulting in the death of Lucy Mason Holt, then your verdict
should be against the defendant Phillips.
page 36 )

INSTRUCTION #8
Granted

JCG

The Court instructs the Jury that the function of the jury
is to determine the facts from the evidence and to reach a
proper verdict by applying thereto the law as contained in
the instructions of the Court. These instructions are all of
the instructions of the Court given to the jury in this case
and you shall consider them together in arriving at your
verdict.

6
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INSTRUCTION #9
Granted
JCG

The Court instructs the Jury that in the present case the
deceased was a guest passenger in the automobile driven by
defendant Barham and in such a case in order for the plaintiff to recover against said defendant the burden is upon the
plaintiff to prove by a preponderance of the evidence that
}.:!iss Barham was guilty of gross negligence and that any
such gross negligence was a proximate cause of the accident.
Ordinary or simple negligence is a failure to exercise tha\
care which a reasonably prudent person would have exercised
under the same or similar circumstances; and a mere failure
to skilfully operate an automobile under all conditions, or to
be alert and observant, and to act intelligently and operate
an automobile at a low rate of speed may, or may not, be
a failure to do what an ordinarily prudent person would
have done under the circumstances, and thus amount to
ordinary negligence; but such lack of attention and diligence,
or mere inadvertence, does not alone amount to gross negligence.
And if the jury are uncertain as to whether gross negligence has been proven by a preponderance of the evidence,
or if you believe that it is just as probable that the defendant
Barham was not guilty of any such gross negligence as it is
that she was, then you shall return your verdict in favor of
said defendant.
page 38 )

INSTRUCTION #10
Granted
JCG

Estate of Holt v. Phillips & Barham

The Court instructs the Jury that gross negligence is a
failure to exercise slight care; it is that degree of negligence
which shows an utter disregard of prudence amounting to
complete neglect of the safety of another; such heedless and
reckless disregard of his rights as to be shocking to reasonable men.
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page 39 )

INSTRUCTION #11
Granted

JOG
The Court instructs the Jury that a verdict must not be
based upon surmise, conjecture or sympathy for either of
the parties, but must be based solely upon the evidence and
the instructions of the Court.
The term ''preponderance of the evidence'' does not necessarily mean the greater number of witnesses, but means the
greater weight of the evidence or that degree of proof which
the jury finds more convincing and worthy of belief. The
testimony of one witness in whom the jury has confidence
may constitute a preponderance.
The jury are the sole judges of the weight of the evidence
and of the credibility of the witnesses. And in ascertaining
the preponderance of the evidence and the credibility of
witnesses, the jury may take into consideration the demeanor
of the witness on the witness stand; his apparent candor or
fairness; his bias, if any; his intelligence; his interest, or
lack of it, in the outcome of the case ; his opportunity, or lack
of it, for knowing the truth and for having observed the facts
to which he testifies; any prior inconsistent statements by the
witness if proven by the evidence; and from all these and
taking into consideration all the facts and circumstances of
the case, the jury are to determine the credibility of the
witnesses and the preponderance of the evidence.
page 40 )

INSTRUCTION #12
Granted

JOG
The Court instructs the Jury that it is the duty of the
driver of a vehicle faced with a stop sign to stop at a point
from which, in the exercise of reasonable care, she can see
traffic moving on the street she proposes to enter. The duty
to look requires not only the physical act of looking but also
reasonably prudent action to avoid the dangers which an
effective lookout would disclose.
If you believe from a preponderance of the evidence that
defendant Barham did stop for the stop sign and did look for
traffic on Route 308 before entering said highway, and that
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defendant Barham was not guilty of gross negligence as otherwise defined in these instructions, then your verdict should
be for defendant Barham.
page 41 )

INSTRUCTION #13
Granted
JOG

Esta.te of Il olt v. Phillips & Barham
The Court instructs the Jury that if you believe from a
preponderance of the evidence that the acts of defendant
Barham amounted to simple negligence or the failure to
exercise ordinary care but did not amount to gross negligence
as otherwise defined in these instructions, then you should
find your verdict for defendant Barham.
page 42 )

INSTRUCTION #14
Granted
JOG

Estate of Holt v. Phillips & Barham
The Court instructs the Jury that a vehicle travelling 40
miles per hour is moving approximately 60 feet per second
and a vehicle travelling 50 miles per hour is moving approximately 75 feet per second.
page 43 )

INSTRUCTION #15
Granted
JOG

The Court instructs the jury that the mere fact that there
has been an accident and that as the result thereof the plaintiff's intestate died, does not of itself entitle the plaintiff to
recover. In order to recover against the defendant, Phillips,
the burden is upon the plaintiff to prove by a preponderance
of the evidence that the defendant, Phillips, was guilty of
negligence and that such negligence was a proximate cause
of the collision.
And if the jury are uncertain as to whether any such negligence has been thus proven by the evidence, or if you believe
that it is just as probable that the defendant, Phillips, was
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not guilty of any such negligence as it is that he was, then
your verdict shall be for the defendant, Arthur Lee Phillips.
page 44 )

INSTRUCTION #16
Granted

JOG

The Court instructs the jury that if they believe from the
evidence that the proximate cause of the injury suffered by
the plaintiff's intestate was solely due to the negligence of
the driver of the car in which she was riding, then they should
find for the defendant, Phillips.
page 45 ]

INSTRUCTION #17
Granted

JCG

The Court instructs the jury that the defendant, Phillips,
had the right to assume, until the contrary appeared or should
have appeared to him in the exercise of reasonable care, that
motorists approaching or entering Highway #308 from a
side road or intersecting road, Route #652, would stop and
would not enter or start into the highway without first using
reasonable care to see that such movement could be made
with safetr.
page 46 ]

INSTRUCTION #18
Granted

JOG

A stop sign is notice that danger lies ahead, and it is the
duty of the driver of a vehicle faced with a stop sign to stop
at a point from which, in the exercise of reasonable care, she
can see traffic moving on the highway she proposes to enter.
The duty to look requires not only the physical act of looking,
but also reasonably prudent action to avoid the dangers which
an effective lookout would disclose. And if you believe from
the evidence that the defendant, Clara Holt Barham, violated
any of the foregoing duties and that such violation was the
sole proximate cause of the collision, then you shall return
your verdict in favor of the defendant, Arthur Lee Phillips.
page 52 )

*

*

*

*

*

*

*

*

*

*

This day came plaintiff and Clara Holt Barham by counsel
and Arthur Lee Phillips and counsel came not, whereupon the

10

Supreme Court of Appeals of Virginia

motion to set aside the verdict of the jury and enter final
judgment, or award a new trial, made by Clara Holt Barham
upon the grounds set forth in the record, and motion to set
aside the verdict of the jury made by plaintiff as to Arthur
Lee Phillips upon grounds similarly set forth, were argued
together and, having maturely considered the same, the Court
is of the opinion to, and doth over-rule each of said motions·,
and sustain the verdict of the jury, to which counsel for plaintiff and defendant Clara Holt Barham duly excepted and doth
render judgment that plaintiff recover of Clara Holt Barham
the sum of $8,000.00, 'vith legal interest thereon from November 26th, 1963, until paid, and the costs of this proceeding,
to all of which counsel for plaintiff and for Clara Holt Barham duly excepted, and counsel for plaintiff and Clara Holt
Barhmn having indicated their intention to prosecute an appeal to the Supreme Court of Appeals of Virginia, it is ordered
that execution upon the said judgment not issue until the
expiration of sixty days, and neither party requiring bond for
suspension, no bond is required.
Enter: January 27, 1964
page 53 )
JAMES C. GODWIN
Judge
page 54 )

*

*

*
*

*

*

*

*

*
*

ASSIGNMENTS OF ERROR
Pursuant to the above mentioned rule, defendant Clara Holt
Barham assigns the following errors:
1. The Court erred in overruling this defendant's motion to
strike plaintiff's evidence at the conclusion of the plaintiff's
testimony.
2. The Court erred in overruling this defendant's motion to
strike plaintiff's evidence at the conclusion of all of the evidence.
3. The Court erred in granting any instructions
page 55 )
to the plaintiff.
4. The Court erred in granting Instruction No. 1.
5. The Court erred in granting Instruction No. 2.
6. The Court erred in granting Instruction No.4.
7. The Court erred in granting Instruction No. 6.
8. The Court erred in granting Instruction No. 18.
9. The Court erred in refusing to set aside the verdict and
enter final judgment for this defendant.
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A.rthur Lee Phillips
10. The Court erred in refusing to set aside the judgment
and award this defendant a new trial.
CLARA HOLT BARHAM
By JOHN F. RIXEY
Of Counsel

*

*

*

*

*

*

*

*

*

*

*

Received and filed, this the 14th day of February, 1964
H. B. McLemore, Jr., Clerk
By Bessie T. Shands, D. C.
page 2 )

*
*
*
*
testimony introduced

Stenographic transcript of the
and
proceedings had upon the trial of the above entitled case in
said Court on November 26th, 1963, before the Hon. James
C. Godwin, Judge of said Court, and jury.
APPEARANCES: Mr. Thomas L. Woodward, and Messrs.
Worthington, White and Harper, by Mr.
Luther W. White, Ill], appearing on
behalf of the plaintiff.
Messrs. Rixey and Rixey, by Mr. John F.
Rixey, appearing on behalf of Clara Holt
Barham.
Messrs. Moyler and Moyler, by Mr. J.
Edward Moyler and Mr. J. Edward
Moyler, Jr., appearing on behalf of
Arthur Lee Phillips.
page 3 ]
(The reporter was sworn).
(The jury was examined on its voir dire.)
Mr. Rixey: I move for the witnesses to be excluded.
The Court: All right, sir, the witnesses will be excluded.
Sheriff, will you take the witnesses out, please.
Mr. Woodward: Call Arthur Lee Phillips as an adverse
witness.
ARTHUR LEE PHILLIPS,
one of the defendants, having been called as an adverse
witness and having been first duly sworn, was examined and
testified as follows :
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Arthur Lee Phillips
DIRECT EXAMINATION (Adv).
By Mr. Woodward:
Q. You are Mr. Arthur Lee Phillips, residing at Yale?
A. That is right.
page 4 ]
Q. And you were the owner of the pickup
truck involved in the accident Y
A. That is right.
Q. Which direction were you going Y
A. I was going north on 58, going towards Yale, home.
Q. Are you familiar enough wtth the road to know whether
or not there is a crest or slight hill to the south of the intersection, with the Prison Farm Road, known as Route 652?
A. I am familiar with the road, where it was.
Q. What sort of vehicle were you driving!
A. Suburban GMC, Suburban light station wagon.
Q. What load did you have on it, Mr. Phillips f
A. I had about a thousand pounds.
Q. What?
A. I had about a thousand pounds.
Q. What did that consist off
A. Between half a ton and three-quarters ton.
Q. What commodity did it consist of!
A. (No audible answer).
Q. What was on the truck¥
A. Some of the Toxaphene, to spray beans.
Q. Now, you were familiar with the intersection, were yon
not?
A. Yes.
page 5 ]
Q. Now, you were familiar with the intersection, were you not T
A. Yes.
Q. vVhat time of day did the accident take place!
A. Well, a little before sundown.
Q. It was sunny, was itT
A. Yes, sir.
Q. And it was fair T
A. Very good weather.
Q. And the road was clear?
A. Yes.
Q. No foreign material on the road T
A. No.
Q. No loose rock or anything of that kind on the road T
A. No.
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Arthur Lee Phillips
Q. Now, is it a fact that it is about 600 feet from the crest
of the small hill to the intersection Y
A. I would say so.
Q. Now, you did come into contact with the car in which
Miss Lucy 1\fason Holt was riding in the intersection; that
is true, is itT
A. Yes.
Q. And your vehicle laid down about 33 feet of skid marks
before the accident Y
page 6 ]
A. Well, I couldn't tell about that, because I
went to the hospital. That is what they said when
they took me to the hospital.
Q. Did you go back later on and see the skid marks Y
A. If I went back, it's been a good while.
Q. Did you turn your car to the right or left immediately
before the accident Y
A. Well, the car popped into the highway. I tried to avoid
it all I could.
Q. Now, your truck or suburban wagon turned over on its
side!
A. That is right.
Q. And that was beyond the intersection where you struck
the Barham carT
A. Yes, it turned me, slammed me around.
Q. As you recall, the Barham car was knocked over to the
northwest corner 1
A. In the ditch.
Q. Did you get out and view the car after the accident Y
A. No. I just was knocked out. I was helpless.
Q. Except what happened immediately before and during
the accident, you don't remember anything of the particular
moment!
A. No, after the accident, no.
page 7 ]
Q. How long have you been traveling that road,
Mr. Phillips Y
A. Since the road was built through there.
Q. How long would that be, approximately!
A. I don't know. I would say somewhere between 10 or 20
years since the road has been built to the State Farm.
Q. Will you tell the jury just what you saw with reference
to the accident and how it occurred Y
A. All I seen, it popped in the highway. That is all I could
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A rthtur Lee Phillips
say. And I tried to avoid it all I could, and I didn't have no
choice.
Q. About what speed was the Barham car going when it
came across the highway!
A. I don't have the slightest idea. It was going about Q. Do you know whether it was going fast or slow?
~1r.

Rixey: I object to the question.
The Witness: I can't give you an answer, but it was moving by.
By Mr. Woodward:
Q. Now, you know you could see the Barham car to some
extent before you got to the intersection, couldn't you?
A. No, it just happened so suddenly.
Q. Why didn't you see itT
page 8 ]
A. vV ell, when I seen it, the only thing I could
do, apply brakes. I applied brakes and tried to
avoid it.
Q. Did you see it as it was approaching to the intersection Y
A. No, I was just watching the highway, my road.
Q. You were paying no attention to the intersection Y
A. No, I was just watching the highway, my road.
Q. You were paying no attention to the intersection Y
A. I did, but I didn't see it.
Q. You were paying no attention to traffic coming the
other way?
A. I always figure, a stop sign, so I was kind of careful.
Q. Is it fair to say you depended upon the stop sign Y
A. No, I was depending on my highway.
Q. You were looking straight on the highway, then Y
A. Yes, I was looking straight on the highway.
Q. 1\:Ir. Phillips, I hand you a photograph taken on the Yale
Road, looking to the right of the intersection of the road
coming from the penitentiary, and I ask you if you will
identify that as a picture of the intersection, part of the
intersection Y
A. I was coming this way (indicating).
Q. YesY
A. I was coming this way. (Indicating).
Q. Now, when you, at the point where this
page 9 ] photograph was taken - you can see considerable
distance?
A. Up this way straight ahead.
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Q. You could see, also, on the road that bisected to the
road you were on Y ·
A. I could see this way, straight. (Indicating).
The Court: Gentlemen, this is not going in the record. Get
him to state the directions.
By Mr. Woodward:
Q. That picture I hand you, which I wish to introduce as
Plaintiff's Exhibit A, shows the view to the northeast, doesn't
itY
A. That is right.
Q. And does it not show that you could see an automobile
at the intersection of the road Y
A. No, it just happened suddenly.
Q. I am not asking you about what happened. I am asking
you if you could not see from that point where the photograph was taken, an automobile on the penitentiary road
and an automobile on that road Y
A. I didn 't see it.
Q. You didn't, but you could see it Y
A. I don't think so, that tall fence and all.
Q. We are giving it to you as the fence was. Don't you see
the automobile on the road coming from the
page 10 ] penitentiary?
A. No.
Q. You see the stack on the penitentiary building, don't you Y
A. Yes.
Q. Do you see just slightly to the left of that a vehicle
coming on the road T
A. Between the fence here Y
Q. You can see itT
A. I can see that right here.
Q. You see the automobile on the road Y
Mr. Moyler, Sr.: We object to any testimony to any picture or any questions with reference to any other automobile
shown in the picture, because it has not been shown that that
picture was taken the date of the accident, and I think it is
improper.
The Court: You are objecting to the picture, itself, Mr.
MoylerY
~Ir. ~{oyler, Sr. : The picture was tendered to show a cer-
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A rtlYur Lee Phillips
tain segment of the highway as it approached the intersection.
I don't object to that.
The Court: You object to any reference to any automobile
in the picture Y
Mr. ~Ioyler, Sr.: Yes, as to what he could see, where and
when. When was it taken'
~Ir. Woodward: The 17th day of September,
page 11 ] 1961.
Mr. 1\ioyler, Sr.: That was a year after!
Mr. Woodward: No, a month.
The Court: Just a minute. Let's get through with this automobile. 1\ir. Moyler has objected to any reference to the automobile in the picture.
1\{r. Woodward: Well, your Honor, his objection is not well
taken, because it is open and obvious that the automobile is
on the other highway and you can see it. I will let your Honor
see the photograph.
Mr. 1\'loyler, Sr.: I would like the record to show that when
he saw that picture, I did not see the automobile through the
fence there and I would like to renew my objection further
that the accident took place at the intersection and not as
far back as that automobile is shown to be. And it is improper
to show an automobile in the picture a year after and not
correlate it with anything in regards to the accident.
Mr. Woodward: It is taken a month afterwards. I will ask
his Honor to look at the photograph, himself.
The Court: All right, gentlemen, disregard any reference to
this particular automobile made by the witness with reference
to Plaintiff's Exhibit Number 1.
(vVhereupon, the foregoing photograph was marked for
identification as Plaintiff's Exhibit Number 1).
By Mr. Woodward:
page 12 ] Q. I hand you another photograph, Mr. Phillips,
which plaintiff desires to introduce as Plaintiff's
Exhibit 2.
Mr. Moyler, Sr.: Let me see it. Same objection applies to
this one, because there is another automobile shown in the
picture and he hasn't established that the terrain and foliage
and whatever there was the same as the day of the accident.
Your Honor, I object to that picture.
The Court: Mr. ~Ioyler, you have allowed this picture in
that was taken at the same time, without objection to the
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A rtoor Lee Phillips
foliage, and so on. I will sustain your objection with reference
to any questions pertaining to the automobile.
By Mr. Woodward:
Q. Does that picture accurately reflect the situation as it
existed there at the time of the accidentT
A. Does it look like it!
Q. Yes.
A. Yes, the picture looks like the road does.
Q. Any approach to the intersection looks exactly like itT
A. All the roads look familiar.
Q. All familiar T
A. Yes.
page 13 ]
Q. Do you know of any change other than the
fact that the fence has been taken away and the
embankment!
A. I mean, the fence has been taken down.
Q. That is the only difference Y
A. Yes.
Q. But where that picture was taken, you can see the .road
from which Mrs. Barham came on and you can see straight
ahead!
A. Yes, I can see straight ahead.
Q. And you can also see to your right T
A. No, I couldn't.
Q. I want to be fair, but you can see a considerable distance!
A. Not too far.
Q. How far would you say you could see to your right or
left?
A. Not too very far, very short distance.
Q. Would it be fair to say it is a hundred yards!
A. No.
Q. I will let the jury see.
~Ir.

Rixey: Has the picture been identified by the Court T
The Court : No, sir, it has not Y
:h{r. Rixey: I think the proper procedure would be to have
it marked as an exhibit and then show it to the
page 14 ) jury. I would like the Court to pass on it for
the future.
The Court: I think it would be better to have it marked as
exhibits before they are handed to the jury.
Marked as Plaintiff's Exhibit Number 2.
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(Whereupon, the foregoing photograph was marked for
identification as Plaintiff's Exhibit Number 2).
By Mr. Woodward:
Q. While the jury is looking at the photograph- Mr. Phillips, where was the Barham vehicle when you first saw it!
A. Well, it was - it happened so suddenly, all I know,
right in front of me- just snapped my fingers.
Q. Right in front of you Y
A. Right in front. I applied my brakes and tried to avoid
it.
Q. And you said you were looking straight down the highway!
A. I did.
Q. And you didn't see her at all until she was in your line
of passage?
A. Right in front of me.
Q. Now, the photograph we have alluded to shows straight
ahead north and northeast?
page 15 }
A. You are talking from north and south Y
Q. It shows looking north into the northeast,
doesn't it?
A. You mean north and south, you mean south and north T
Q. Your road is south and north, but it also shows the view
in the northeast T
A. A little streak in here.
Q. Would you call that a little streak?
A. Yes.
Q. Is that itT
A. Yes.
Mr. Moyler, Sr.: Let him indicate what he referred to as a
little streak.
By l\Ir. Woodward:
Q. l\1:r. Phillips, about how fast were you going?
A. When I was going on the main highway Y
Q. Yes, sir.
A. Between 40 and 50 miles an hour.
Q. Were you carrying anything else besides the Toxaphene Y
A. Two gallons - I mean, two gallons for insects - I
mean, for the termites.
Q. Two gallons more for termites?
page 16 }
A. Yes.
Q. I mean, anything else T
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A. Two gallons for termites.
Q. Was the Barham car in motion when you saw itT
A. I don't understand.
Q. Was the Barham car in motion when you first saw itt
A. Yes.
Q. You did not see it until it was right in front of you; is
that right?
A. That is right.
Mr. Woodward: That is all.
DIRECT EXAMINATION (Further)
By Mr. Rixey:
Q. Do I understand that the Barham automobile was right
in front of you on the highway when you first saw itf
A. (No audible answer).
The Court: Let the record show that the witness nodded in
the affiramative.
By Mr. Rixey:
Q. And did you tell Mr. Woodward that the Barham car was
moving when you first saw itf
page 17 ]
A. Yes.
Q. Don't look over to your lawyer. Just answer
the questions.
Do I understand you did not know how fast it was moving
when you saw itT
A. No.
Q. When you saw the Barham car was in front of you, do
you mean it was out into Route 308, crossing the road you
were onT
A. Yes.·
Q. And how much of the car was out onto Route 308, crossing the road you were on Y
A. Yes.
Q. And how much of the car was out onto Route 308, the
highway you were on when you first saw it? How much of the
Barham car was out on the road T
A. All I know, when I hit her, it was about in the center
of the car.
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Q. Well, when you first saw her, was the Barham car blocking your northbound lane on Route 308 f
A. Well, she was in to the road.
Q. Well, was she across the lane you were in T
A. Yes.
Q. Is that right, sir?
A. Yes. When I hit her, she was rightpage 18 ]
Q. I didn't ask you when you hit her. I asked
you when you first saw J\ilrs. Barham if her car was
directly in front of you and in the lane you were traveling
inT
A. That is hard to say, I know we met together.
Q. She was right in front of you, wasn't she T
A. Well, I hit her. She was in front of me.
Q. When you first saw her, she was in front of you, wasn't
she?
A. Yes.
Q. How far away was she when you first saw her?
A. Like snapping your finger.
Q. Did you see her and hit her at the same timeT
A. No, I mean, I could not avoid it. I tried to apply my
brakes and tried to avoid it. I did not have a chance.
Q. Did you see her and hit her at the _same timeT
A. Well, I tried to apply my brakes and tried to avoid it
all I could.
Q. Did you see lVIrs. Barham and hit her all at the same
time?
A. Well, I slid some Q. Well, did you see her just a split second before you hit
her?
A. I mean, it was quick.
Q. And how far was her car from yours when
page 19 ) you first_ saw her, Mr. Phillips!
A. I couldn't give no answer, because I hit her
and I was facing '58. It spun me around and headed me on '58.
Q. Could you look around this room and point out some distance to us, so the jury will know about how far she was from
you when you first saw her t
A. I will say roughly around 100 feet.
Q. You saw ~irs. Ba-rham when she was 100 feet away from
you!
A. Well, I would say about a hundred feet.
Q. How far is it to the back of this room T
A. A bout 35 or 40 feet.
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Q. And you saw her better than twice the length of this
roomY
A. Something like that.
Q. And you couldn't stop Y
A. No, I slid 33 feet.
Q. And when she was 100 feet away from you A. When I hit her.
Q. -when you first saw herY
A. When I saw her, I hit her. She stopped in the highway.
Q. All you could see was that she stopped in the highway
in front of you f
A. Yes.
Q. And was her car out into the highway when
page 20 )
you first saw her f
A. She was on the other road, crossing.
Q. Was she coming across your highway when you first
saw berT
A. Yes.
Q. And that was the first time you saw bert
A. Yes.
Q. You didn't see her when she was back up Route 652, did
youY
A. I was watching my highway straight ahead.
Q. Did you look back up Route 652 to see if she was coming!
A. No, I was watching ahead.
Q. Do you remember at any time that you turned your
head to the right and looked over at Route 652!
A. No, I was looking straig:Qt.
Q. As you came towards the intersection, you didn't see
Mrs. Barham as she came up towards that stop sign, did you!
A. I saw her on the road where I hit her.
Q. You saw 1\frs. Barham after she got out into the road
about where you hit her, is that right Y
A. Yes.
Q. But you don't know whether or not, of your own opinion,
whether or not 1\Irs. Barham stopped for the stop
"
page 21 ) sign Y
A. I don't know, but she was moving.
Q. But you don't know how fast she was movingf
A. No.
Q. And you didn't see her car as it came to the interesction t
A. No, on the road.
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Q. You saw her as she was moving across tlie highway you
were on; is that right T
A. Yes.
Q. Now, what happened to this GMC Suburban station
wagon of yours after the accident¥ I mean, did you have it
repaired?
A. No, total loss.
Q. You don't still own it, do you, Mr. Phillips f
A. No.
Q. When you got to the top of that little knoll, that crest of
that hill, before you started coming down to the intersection,
what was your speed up at the top of that hill T
A. Well, it was slow because I stopped at the railroad
tracks.
Q. What would you say that it was when you hit the top
of the hill?
A. Well, I would say about 35.
Q. And then as you came down that hill, you started pickup speed, didn't you T
page 22 )
A. That is right.
Q. And finally, how fast did you get -how fast
were you going?
A. I would say between 45 and 50 miles an hour.
Q. Did you look at your speedometer!
A. No.
Q. That is just an estimate, 40 to 50?
A. I've been traveling through the years. I can guess at it.
I would say from 40 to 50.
Q. Would you say it was closer to 50 than 407
A. I would say between 40 and 50.
Q. That is the best you can do?
A. Yes.
Q. What is the speed limit there?
A. Fifty-five.
Q. Fifty-five for cars T
A. Yes, sir.
Q. What were you driving!
A. Suburban.
Q. Is that a car or a truck T
A. (No audible answer.)
Q. Is it a car or a truck!
A. You are asking meT It is between a station wagon and
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Suburban. It is in that line. It is closed in like a station
wagon.
page 23 ]
Q. It is a closed in station wagon Y
A. Closed in, but with glasses around.
Q. It is a panel truck!
A. No, it is glassed in around.
Q. The only difference is that it has got glass-from a panel truck!
A. That is right.
Q. It is classified as a truck!
A. No.
Q. Doesn't it have a gross weight and a net weightY
A. Yes.
Q. What- suppose you tell me the gross weight on this
truck.
A. About a thousand pounds, 1100 pounds.
Q. Do you mean by that you were supposed to carry about
a thousand pounds f
A. A little better than 1500.
Q. Isn't it true, Mr. Phillips, that it is classified as a one
and a half ton vehicle Y
A. It is a half ton, yes.
Q. And a half a ton is a thousand pounds Y
A. Y cs, but you can allow a little more.
Q. Well, you had a classification of one thousand pounds
weight you are allowed to carry Y
A. Fifteen hundred.
Q. Didn't you just tell me it was a half a ton
page 24 ]
truck!
A. Yes.
Q. A half a ton is a thousand pounds Y
A. A half a ton is a thousand pounds.
Q. A thousand pounds is not the same as 1500 pounds Y
A. Well, I would estimate a thousand pounds.
Q. How much weight did you have on this truck?
A. Around about a thousand pounds.
Q. Didn't you tell the trooper that you had about a ton on
there!
A. No.
Q. You didn't tell him that!
A. No.
Q. How were you carrying this load YIn what way - were
you carrying it in bags T
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A.
Q.
A.
Q.

Yes, sir.
What was the weight of the bags T
Fifty pounds.
And you had 22 of them on there, didn't you Y
A. (No audible answer).
Q. I ask you again, Mr. Phillips, if you didn't have 22 bags
of this material, this insecticide, whatever you were carrying?
· A. No, I just had 20.
page 25 )
Q. You deny you had 22 T
A. No, I didn't say - I had 20 bags.
Q. Then, you deny you had 22 Y
A. I had 20 on it.
Q. Where did you buy it?
A. Got it from Planter's in Norfolk.
Q. In addition to the 20 bags, what did you have on there f
A. I had two gallons of this for termites.
Q. And you were overloaded, weren't you, Mr. Phillips T
A. I had two seats out.
Q. You were overloaded, Mr. Phillips¥
A. No, I had two seats out of that thing. It has got two
seats.
Q. Do you know what the speed limit is on Virginia highways for trucks, l\1r. Phillips Y
A. Forty-five, but not on pick-ups and Suburbans.
Q. At the time the two vehicles came together, is it true that
when your vehicle collided with l\irs. Barham's car, that the
rear end of your truck spun around Y
A. Yes, it spun around.
Q. Your car collided with 1\{rs. Barham's car in the side,
didn't itT
A. In the center.
Q. In the center of the left side; is that right!
page 26 )
A. Yes.
Q. And when you collided with Mrs. Barham's
car you knocked the· rear end of Mrs. Barham's car around,
didn't you Y
A. Yes.
Q. The rear end of the Barham car got knocked around to
the northwest over into a ditch; is that correct!
A. That is right.
Q. And when your car collided - when your truck collided
with J\1rs. Barham's car, your front end stayed there and
your rear end spun· around, and then you turned overT
A. The front end spinned around.
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Q. The front end spun around!
A. Yes.
Q. But in any event your car turned completely 180 degrees!
A. It turned straight towards 58.
Q. And turned over on its side!
A. Yes.
Q. Now, Mr. Phillips, do you remember talking with the
State trooper, Mr. Barksdale, following the accident!
A. I was in the hospital.
Q. Do you ever remember talking with Mr. Barksdale and
t~lling him what happened in the accident?
A. Well, I talked with him in the hospital.
Q. You do remember that, then?
page 27 ]
A. I talked afterwards. I don't - maybe three
or four or five days later I talked with him.
Q. Didn't you tell Mr. Barksdale, Mr. Phillips, that you
didn't see that car, the Barham car, until you were just a
few feet away from itY
A. I mean, it just happened- I told him it happened with
a snap of the finger.
Q. You were a fe'v feet awayY
A. Just a snap of the finger.
Q. Did you say anything about feet or distance t
A. No, I don't recall it.
Q. Did you tell Mr. Barksdale how fast Miss Barham was
going!
A. No.
Q. You are sure Y
Mr. Rixey: I have no further questions.
Mr. Moyler, Sr.: Just one minute.
CROSS EXAMINATION
By Mr. Moyler, Sr.:
Q. Mr. Phillips, where had you been that dayT
A. I had been to Norfolk.
Q. And you bought Toxaphene and termite
page 28 ] treatment material down there Y
A. Yes.
Q. And you were going home!
A. That is right.
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Q. From these photographs which you have seen, and others
which may be presented, would you tell the jury, or not, that
there is a high shoulder on your right as you approach the
intersection Y
A. Yes.
Q. Do you know what I mean Y
A. You mean shoulder and fence T
Q. Was there, or not, a fence Y Step over here a minute.
A. From Plaintiff's Exhibit Number 2, which is one that
Mr. Woodward introduced, is this road, 308, to the left of that
fence! Can you identify that as Route 308!
A. Yes, sir, that is 308.
Q. Is that not the road that is parallel with the fence in the
same general direction of the fence there T
A. Yes.
Q. What is the road that intersects there that- what is the
number of that road Y
A. 852.
~Ioyler,

Sr.: Can we stipulate it is 652T
1\{r. Woodward : That is right.
page 29 ] By ~Ir. Moyler, Sr.:
Q. Now, at the day and time established
will you tell the jury which way you were going?
A. I was going this direction. (Indicating).
Q. From wheref
A. From 58 to Yale.
Q. Was it your intention to keep straight ahead or to turn
to the right or to the leftY
Mr.

Mr. Woodward: We object to that, what his intention was.
By ~Ir. 1\{oyler, Sr.:
Q. Which way were you going, sir T
A. I was going north.
Q. Did you, or not, go to the right and go up to the prison
farmT
A. No, I went straight ahead.
Q. Where would north lead you in keeping straight ahead T
A. It leads toward Yale.
Q. Do you live over that way?
A. Yes, sir.
Q. Were you going home T
A. I was going home.
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Q. Do you know of your own knowledge how
page 30 ] high that embankment is from the road level, or
how high it was at that timeT
A. Well, I would say it was about as tall as a car is high.
Q. Would you know how much the fence is T
A. The fence would be four and a half to five feet.
Q. Above the top of the ground Y
A. That is right.
Q. Is that an estimate or have you measured itf
A. Well, I looked at the fence and I guessed at it.
Q. You looked at the fence and guessed at itt
Mr. White: Wait a minute, he didn't say that.
Mr. Moyler, Sr.: He looked at it and he guessed at it, that
is what he said.
·
By Mr. Moyler, Sr.:
Q. Where was a stop sign, if there was one, on 652 Y
A. (Witness indicating).
Q. Did you see the stop sign from where you were as you
started home T
Mr. Woodward: The witness has pointedly said he didn't
look at anything except the road he was on.
By Mr. Moyler, Sr.:
Q. All right, that is the intersection - where
was the Barham car when you first saw itT Indicate on that picture.
p~ge

31 ]

The Cou,rt: Let's get what picture we are looking at.
Mr. lYioyler, Sr.: Plaintiff's Exhibit Number 2.
The Court: And I think you'd better indicate so Mrs .
.Johnson can get it in the record. Let him indicate what he is
pointing at.
By Mr. Moyler, Sr.:
Q. I will ask you this question, was the Barham car moving
or standing still when you first saw it?
A. Moving.
Q. Where had it come from Y
A. It was coming from the old Courtland Road, going
towards where Adams Grove is from Courtland.
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lVIr. J\lfoyler, Sr.: Can we stipulate on Route 652, going west.
By Mr. Moyler, Sr.:
Q. vVould that be on Route 652, going west?
A. Yes.
Q. Did the Barham car at any time stop in your viewY
A. No.
Q. From the time you first saw it until the
page 32 ]
time of the collision?
A. It was moving.
Q. When you saw the Barham car, what did you do?
A. I immediately stomped on my brakes. And I tried to
avoid it all I could, but I didn't have no choice.
Q. What was the condition of your brakes!
A. Very good shape.
Q. I will ask you to step over here one minute again with reference to Picture Number 2, you have stated that the
direction in which you were going, and the direction in which
the Barham car came - do you know where it came from Y
A. It came from this way. (Indicating).
Mr. Woodward: From his right then Y
By lVIr. l\foyler, Sr.:
Q. That would be from your right? Did it come from that
crossroad to the intersection T
A. Yes.
Q. Did you see it when it first came out into view from
behind the fence, or not Y
A. Yes, I was behind the fence.
Q. You were driving down the road Y
A. That is right.
·
Q. Did you see the Barham car when it came in
page 33 } view from behind the fence Y
A. When it came I applied the brakes and
couldn't avoid it.
Q. Did you see it when it came in viewY
A. I saw it from about in here (indicating).
Q. And it was moving?
A. Yes.
Q. But where was the Barham car when you saw it, Mr.
Phillips!
A. About along in here (indicating).
Q. Mark a pencil hole in there.
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Mr. Rixey: You let him do it, Mr. Moyler.
Mr. Moyler, Sr.: He has the pencil, my good friend.
(Witness indicating).
By Mr. Moyler, Sr.:
Q. Did, or not, the Barham car ever stop Y
Mr. Woodward: He has already testified that he didn't
see it, it was right in front of him.
l\{r. Moyler, Sr.: I know what he said, that it was in front
of him.
By Mr. Moyler, Sr.:
Q. Was it in front of youY The law says you
page 34 ) are supposed to look to the right and the left and
down the road. I don't think you can concede
that to agree that right in front Mr. Rixey: I object to the question on the grounds that
the witness has already stated that he does not know whether
or not l\Hss Barham stopped, that he saw her when she was
out into the highway in front of him.
The Witness : Moving.
Mr. Moyler, Sr.: The witness said the Barham vehicle was
moving. The record shows the witness said she was moving.
The question was whether or not she stopped prior to entering the highway, and I will ask the question By Mr. Moyler, Sr.:
Q. Did you see her stop before she entered the highway!
A. No, when I saw her, she was moving.
Q. Did you see the Barham vehicle stop at any time from
the time you first saw her until the time of the collision Y
A. No, it was moving.
Q. What was your answerf
A. No, it was moving.
Q. Was her view of her car page 35 )

Mr. Woodward: Your Honor, we have refrained
ourselves from objections of Mr. Moyler's examination, but actually, Mr. Moyler is testifying
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rather than the witness. The witness is putting yes or no
answers. We object to it as leading.
Mr. Moyler, Sr.: I don't think I am that airtight.
The Court: State your question.
(Whereupon, the pending question was read by the reporter).
By Mr. Moyler, Sr.:
.Q. How far was the view of Mrs. Barham clear to you, if
you know?
Mr. Rixey: If your Honor please, he is asking this witness
to tell us what ~Irs. Barham could see and I object to it.
Mr. Moyler, Sr.: No, I am asking him to tell how far Mrs.
Barham could see if she looked.
Mr. Woodward: We are willing for him to answer.
Mr. Rixey: Your Honor, I object to counsel's remarks. I
think they are improper and I hope counsel will refrain from
it.
Mr. Moyler, Sr.: And I join you.
By
page 36 ]

~fr.

Moyler, Sr.:

Q. How many seats were in your Suburban

wagon1
A. I had three.
Q. How many passengers could you take T
A. Eight.
Q. Were all the seats in the Suburban at this particular
time, or not T
A. No, two seats were taken out.
Q. How much do you estimate that they weightY
A. Around 200 pounds.
Q. Each, or together f
A. Together.
Q. That would make them about a hundred pounds each T
A. Yes.
Q. Would you describe to the jury what happened to your
car and the Barham car at the time of the collision YWhich
way each one went and where they landed?
A. Hers landed in a ditch across the road and mine landed
back, turned around, faced 58, turned over.
Q. Which side T
A. "\Veil, the steering wheel up.
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Q. The steering wheel is on the right or left side f
A. On my side, up, turned around on the wheels, facing
·
toward the road.
Q. Did it turn completely over or sideways Y
A. Oh, on its side.
page 37 )
Q. Was the steering wheel down on the road
or up in the airY
A. Up in the air.
Q. Do you know how you got out f
A. Well, I got out through the door - I mean, through
the window.
Q. What happened to it - withdraw that - was your
load - did your load remain in the station wagon T

Mr. Woodward: Object as leading.
By Mr. Moyler, Sr.:
Q. What happened to the load in the station wagon T
A. I mean, tore all up, the stuff destroyed.
Q. What was in the load Y
A. H-ow many pounds 7
Q. What was the nature and character of the load Y
A. Toxaphene.
Q. Did it have an odor, or notY
A. Oh, yes, strong odor.
Q. What was the effect, if anything, of the odor on you
immediately after the accident T
A. Well, if I wouldn't have come out, I would have suf..
focated.
Q. What would suffocate youY
A. I mean, the dust.
page 38 )
Q. Did you drive homeY
A. No.
~{r. Woodward: He continues to lead the witness.
By Mr. Moyler, Sr.:
Q. "\Vhere were you taken Y
A. Franklin Hospital.
Q. Do you know who took you there 7
A. No, I don't know. It is an ambulance from Boykins.
Q. Do you know whether the fence that was there at the
time of the accident has been moved, or not Y
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Mr. Rixey: If your Honor please, I object to that. I just
don't think it makes any difference one way or the other
whether it was or had been, but I object to this line of testimony.
The Court: The question was whether or not the fence has
been moved since the accident¥
Mr. Moyler, Sr.: That is all. It was to establish the location of the fence in accordance with the photograph which I
expect to introduce.
1\<Ir. Woodward: We concede the fence has been moved since
the accident.
1\ir. Rixey: It would appear that counsel has
page 39 ) me in a bind, so I will withdraw my objection.
By J\tir. J\IIoyler, Sr.:
Q. Do you know where the stop sign was at the time of
the accident- that is, the stop sign facing Miss Barham as
she approached the intersection?
A. Yes, I know where it was.
Q. Do you know whether that stop sign that was there at
that time is in the same place, or not Y
Mr. Rixey: Your Honor, I object. And I hope Mr. Woodward won't say anything - it doesn't make any difference
wbether it has been moved, or not. The whole crux of this
case is where it was at the time of the accident.
The Court: I sustain the objection.
Mr. Moyler, Sr.: I think I can prove what I want by
Trooper Barksdale.
Mr. Rixey: I object to counsel's remarks, but both of them
have a way of just making any statement they want to.
The Court: Confine your remarks to the witness and the
Court, please.
Is that all for Mr. Phillips? Do you have any more questions Y
1\'Ir. Woodward: Just a minute.
page 40 )
Mr. Moyler, Sr.: He proposes to introduce a
picture which I would like to be heard on.
The Court: Let's take a five minute recess.
(Whereupon, a short recess was taken).
The Court: Do you have any further questions of Mr.
Phillips, Mr. Woodward?
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Mr. Woodward: Not at this time, your Honor.
Mr. Rixey: May I ask him one more question, if your Honor
please!
..
The Court: Yes, sir, take the stand, Mr. Phillips.
RE-DIRECT EXAMINATION
By Mr. Rixey:
Q. Mr. Phillips, I ask yon if you know how long an automobile isT
A. }leaning what!
Q. The length, the distance length of a carY
A. From 14 to 18 feet.
Q. I wonder if you would step down here just .a moment,
please, sir, in front of the jury, and let's have a look at the
Plaintiff's Exhibit Number 2, and this is the photograph which
you, just a moment ago with a pencil- and you put a hole
in the photograph. Do you see that hole you put in the photographY
page 41 )
A. Yes.
Q. I wonder if you take a pen - this pencil, if
you will, and encircle that hole on the back and put your initials
on there to show you made itT
A. (Witness indicating).
Q. Mr. Phillips, I recall that your testimony was, when you
:first saw Miss Barham, her car was right in front of you on
Route 308; is that correct 7
A. When I struck her, yes.
Q. Now, I am asking you now i.f her car was right in front
of you when you :first saw her, just before you struck her!
A. Just where I put that pencil mark.
Q. Just where you put that pencil mark Y
A. Yes.
Q. Does that pencil mark represent it - strike that. When
you :first saw her, Miss Phillips, isn't it true that the front end
of Mrs. Barham's car was out in Route 308 when you :first saw
herT
A. No, w.here that pencil mark is the front end was on this
thing.
Q. The front end indicates the pencil mark T
A. Yes.
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Q. Where would her rear end be in this picture, when you
first saw her Y
page 42 ]
A. Back.
Q. Then, you didn't see her when she was right
in front of you for the first time at allY
A. When I struck her she was right in front of me.
Q. Didn't you tell us this within the last hour, that when you
first saw Miss Barham, her car was in front of you on Route
308?
A. When I struck her, yes.
Q. Now, not when you struck her- when you first saw her!
A. When I first saw her, where I put that pencil mark.
Q. Didn't you tell us within the last hour that when you
first saw Miss Barham her car was right in front of you across
Route 308?
A. When I applied brakes and I couldn't avoid it.
Q. That is when you first saw her Y
A. When I applied brakes.
Q. When you applied brakes was when you first saw her7
A. No, it popped in my mind, and I applied brakes. That
was right in front, and I couldn't avoid it. I tried to do all I
could.
Q. When you first saw her you put your brakes on; is that
right?
page 43 ]
A. Yes.
Q. And that was before you hit herY
A. Oh, yes.
Q. And when you first saw her, didn't you tell us that she
was out in front of you across Route 308 Y
A. When I hit her, yes.
Q. No, sir, when you first saw her- she was in front of you
when you first saw her across Route 308, wasn't she Y
A. When I hit her, yes.
Q. Would you please try to forget when you hit her and concentrate on when you first saw her.
A. I first saw her right there. (Indicating).
Q But then she wasn't in front of you Y
A. When I hit her.
Q. When you first saw her Y
A. She was coming to the center o.f the road.
Q. When you first saw her, she was coming to the center of
the road?
A. Yes.
Q. Point out the center of the road for me on this picture,
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will you Y Take your picture and point out the center of the
road.
Mr. Moyler, Sr.: Let the jury see it. ,..
Mr. Rixey: Mr. Moyler, you will get your chance
page 44 ] in just a minute.
By Mr. Rixey:
Q. Take the pencil and put it through that mark, if you
will- stick it here, right on through there.
A. (Witness indicating).
Q. What does that represent?
A. Center of the road.
Q. When( you first saw her, she was coming into the center
of the road?
A. Coming this way - I mean, when I hit her she was coming to the center of the road.
Q. How far did Mrs. Barham go in her car after you saw her
up until the time you hit herY
A Well, she was into the road.
Q. Well, she went a pretty good piece then, in front of you Y
A. Well, she was going when I hit her. When I hit her, she
was going to the Q. How many feet did she go from the time you first saw her
until you hit her Y
A. I can't answer on that, because it happened so f~st.
Q. Did it happen in a split second Y
A. Yes.
page 45 J
Q. Did she go just a few feet from the time
· yon first saw her until you hit her?
A. Yes, she did.
The Court : The witness will have to speak up.
By Mr. Rixey:
Q. How long would you say she went just a few feet t
A. I don't know. I can't estimate that, because it happened
so fast. It happened very fast.
Q. Did I understand, when you saw her that Mrs. Barham
was headed for the center of the road, represented by where
you put this hole in the picture Y
A. When I hit her, yes.
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Q. vVhen you hit J\lfrs. Barham, was the front of her car
right where that hole is in that picture T
A. Well, she went over- she was moving.
Q. Had she gone - had the front end of her car gone
across the center of the road when you hit her?
A. No, when I hit her she was going center in the road.
Q. vVhat was about center of the road Y
A. That mark.
Q. Was that the front end of her carT
A. I would say something in that estimate, about the center
of the road.
Q. The front end of her car was about in the
page 46 )
center of the road when you hit herT
A. Yes.
· Q. Then, you didn't pull to your left at all, did you T
A. I didn't have no chance. I tried to avoid her all I could.
I didn't have no chance.
Q. What did you do to try to avoid itT
A. I applied my brakes.
Q. Did you turn your wheel?
A. I tried to avoid the accident.
Q. Didn't you tell your attorney a few moments ago, Mr.
Moyler, that you turned your wheeU
A. I turned and tried to avoid it.
Q. Which way did you turn T
A. That way (indicating).
Q. Is that right or l~ft Y
A. To the left.
Q. You turned to the left 7
A. Yes.
Q. Did you go over on the left-hand side of the road T
A. Well, the wreck appeared - I was slammed, turned
around.
Q. You turned your wheels to the left. Did you
page 47 ) drive your car over on the left-hand side of the
road¥
A. I was knocked over there.
Q. Did you drive over there f
A. No, I just tried to avoid the accident.
Q. Circle this hole, if you will.

Mr. Moyler, Sr.: I would like for the record to show that
the witness turned to the left with his hand when he said he
was trying to avoid the accident.
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By Mr. Rixey:
Q. Put a circle in that picture, if you will, where you put
this hole, and put your initials by that, and put Number Two
there, if you will, please.
A. (Witness indicating).
Q. You put that on 308; is that right 7
A. Yes.
Mr. Moyler, Sr. : If your Honor please, I am going to
suggest that if 1\tir. Rixey has finished examining the witness
with regard to the photographs, that he be permitted to take
his seat where he can face the court reporter and jury, so
he can be heard.
The Court : Just take your seat, Mr. Phillips, and speak up.
By Mr. Rixey:
Q. Are you hard of hearing!
A. No, not too hard, no.
Q. Does any one particular ear bother you more than the
other?
A. No- a little bit since I was in the wreck.
Q. Which ear Y
A. (Witness indicating).
Q. The right earT

page 48 )

Mr. Rixey: I have no further questions, your Honor.
Mr. Moyler, Sr.: Do you want to ask him any more questions, Mr. Woodward T
Mr. Woodward: Your Honor, I think you all have worn
him out. That is all.
(Witness excused).
Mr. Woodward : I would like to call Miss Clara Barham,
as an adverse witness.
CLAR.A HOLT BARHAM,

one of the defendants, called as an adverse witness, having
been first duly sworn, was examined and tespage 49 ) tified as follows:
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DIRECT EXAMINATION (Adv)
By 1\tir. Woodward :
Q. You are Miss Clara Barham?
A. I am Miss Clara Barham.
Q. "\Vhere are you living, Miss Clara T
A. In Capron.
Q. Were you the driver of the automobile in which Miss
Lucy 1\tiason Holt was riding at the time of her death!
A. I was.
Q. What kind of car was it!
A. It was a Ford four door sedan.
Q. Was it equipped with adequate brakes?
A. Yes.
·
Q. Were you familiar with the highway!
A. Yes, fairly.
Q. Did you know that there was a stop sign on the road
you were traveling before you entered the Yale RoadY
A. Yes, I saw the stop sign.
Q. Now, when you came up to the stop sign, did you stop
there or did you move up to the edge of the road T
A. I did not stop at the stop sign. It was so far from the
the intersection that I couldn't see, but I stopped
page 50 ] at the intersection.
Q. You mean at the edge of the bi-secting road f
A. Yes.
Q. How long were you there, Miss Clara f
A. Just a matter of seconds, just long enough to look in
both directions Y
Q. Did you actually stop or was your car in motion T
A. No, I stopped.
Q. Would you indicate to what point - how far could
you see to your left T
A. I could see to the rise of the hill.
Q. That would be about 600 feet, wouldn't itT
A. Now, I can't tell you about feet. I really don't know.
Q. You mean then, that you could see to the crest of the
hillY
A. I could see- from where I was, I could see as far as
anybody looking from that direction could see. There was a
hill there, a little rise. I don't know just how far it was.
Q. Was there any car in sight when you came up there!
A. There was nothing in sight, absolutely nothing in sight
when I looked.
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Q. Which way did you look Y
A. I looked to my left.
page 51 ]
Q. Did you look the other way, too Y
A. I looked to my left first, and a split second
I turned to look to my right and there was nothing in either
direction and I started across ..
Q. How far had you gotten across T
A. I don't kno'v about that.
Q. If you say that the car, the front of your car, was at
the edge of the intersection, then you went just far enough
to have your car in the intersection at the time of the accident?
A. All I know is that I stopped at the intersection. I drove
out just far enough to get a little view. I looked first to ~y
left and there was nothing in sight, nothing coming over the
crest of the hill. And then I looked to my right and there was
nothing in that direction and I started across. And that is
when I was struck, and I don't know a)lything more. I mean,
I was knocked out into the road.
Q. Where was the front of your car with respect to the
highway that Mr. Phillips was on Y
A. I have no idea where my car was. I just started across.
I don't know where any car was.
Q. I am trying to find out where your car was before you
started off!
,
A. Just at the edge, just far enough for me to get a good
view.
Q. That would be right at the edge of the
page 52 )
highway leading towards Yale Y
A. I was going towards Drewryville.
Q. But you stopped at the edge of the road that leads
toward Yale Y
A. Yes, that is right.
Q. And then you had gone about half the width of the
highway or a little better when you were struck!
A. I don't know.
Q. Do you know how fast you were goingY
A. I had stopped completely and I had just started off, that
is all I know.
Q~ Now, if you were in position to see whether there was
a car on the road, was anybody on the road that was to your
left in a position to see where you were at that timeY
A. Well-
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Q. Could anything on the highway see you standing at the
intersection at that time!
A. I don't know what the other fellow could see. l would
thinkMr. Moyler: I object to that.
By

~Ir.

Woodward:

Q. If you could see him, was there any reason why he

couldn't see you?
~{r. Moyler, Sr.: I object.
The Court: I don't know, Mr. Woodward, I
don't know that this witness had seen anybody.
Mr. Woodward: I think you are right, your Honor.
Mr. Moyler, Sr.: The objection is sustained, then.

page 53 )

By Mr. Woodward:
Q. At least you didn't see anybody!
A. No, no.
Q. Are you prepared to say that he wasn't there T
Mr. Rixey: Your Honor, I object to the question. I think
it is argumentative and I object to counsel asking this question.
The Court: Sustain your objection.
~Ir. Woodward:
Q. ~Iiss Clara, I hand you a photograph introduced in evidence as Plaintiff's Exhibit Number 2, and I call your attention to a hole punched in it which is between the stop sign and
the left border of the picture, and ask you if that hole is
approximately where you had stopped T
A. I had stopped further - oh, I would say over in here
(indicating).
Q. You stopped further towards the highway
page 54 )
than thatT
A. Wait, is this the road that is in front of the State Farm T
Q. No, here is your State Farm back here. This is the road
towards Yale.
A. This is the road that Mr. Phillips was on; is that right¥
Q. That is right. Now, does that hole in the paper identify
about where you stopped your carY
A. You mean when I stopped to look!

By
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Q. Yes, rna 'am.
A. Yes, I would say that would be about it.
Q. And you say from that point you could see all the way
up to the crest of the hillY
A. From where I stopped, I could see all the way up.
Q. Will you come over here and identify that to the jury,
if you don't mind! That is the hole where I have pointed my
finger.
A. This is confusing as to the hole in the paper. I just
know I was there far enough to see, but just where it would
beQ. I just want you to identify that for the purposes of the
record. Is that the hole, where I have my finger as the hole
we have been alluding tot
page 55 )
A. Yes.
Q. All right, take your seat.
And as I understand it from you, Mr. Phillips is bound to
have gone at least 600 feet from the time you stopped until
the time you were struck Y

Mr. Rixey: I object to the way the question was asked.
The witness has said she didn't know how far it was.
Mr. Woodward: She identified it was approximately 600
feet.
The Court: She said she couldn't judge distances, that she
didn't know anything about how far it was.
By Mr. Woodward:
Q. Would 600 feet be about right, from the rise Y
A. I don't know.
Q. When did you ever see Mr. Phillips Y
A. I have never seen him Y
Q. Never seen him Y
A. The first time was in the hospital.
Q. If Mr. Phillips came from your left and travelled from
the crest of the hill and down to where you were on the
highway, you never at any time saw him until you were
struck!
page 56 )
A. No, I never saw him.
Q. If he was on that highway, you didn't see
himY
A. I didn't see him.
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Q. You went across the road because you didn't see anybody!
A. Yes, I stopped and I didn't see anybody, and then I
started across.
Q. Do you know how far across the road you had gotten
when you were struck Y
A. No, I don't.
Q. Do you know how far it was, where you had gotten
across the road Mr. Phillips was on in the intersection Y
A. No, I had just started across the road and that is all
I know.

Mr. Woodward: That is all.

CROSS EXAMINATION
By Mr. Moyler, Sr.:
Q. Miss Barham, the sun was shining, was it notT
A. It was 6 :30. It was broad daylight.
Q. And you were driving - is that a gearshift car or
hydromatic- automatic!
A. It was automatic.
Q. It changed gears with your accelerator!
page 57 ]
A. It was automatic transmission.
Q. When you came to the intersection and said,
you say that you stopped- do you know whether you put
your car in neutral or in second gear, or whatt
A. I don't remember any of that, I was stopped. I didn't
turn off the motor.
Q. Well, from your car, which I am not familiar with,
would you take your hand and move any gears to go forward
or would you do so by accelerating or stepping on the accelerator?
A. I do not remember that. It's been over two years ago.
I have gotten another car since then which I have gotten
familiar with that.
Q. Do you have to shift gears with your hands or a clutch,
or not?
A. This sounds utterly ridiculous, but I don't know. I just
know I had an automatic gearshift. Now, whatever you do
to an automatic gearshiftQ. You ladies were out riding and you expected no trouble Y
You weren't looking for any trouble, were you?
A. I certainly wasn't.

Clara Holt Barham v. Virginia National Bank, Successor 43
of National Bank of Commerce of Norfolk, Admr., etc.

Clara Holt Barham
Q. And as you approached the intersection, you remarked
it was a lovely day, didn't you f
A. Yes, I think that was the last word I said.
Q. Did you see a stop sign facing you as you
page 58 ] approached the intersection of 652 with 308!
A. Yes, I did.
Q. Do you know how far that stop sign was back of the
intersection T
A. I don't know in feet how far it was, but it was so far
from the intersection that you could not see anything from
either direction.
Q. And you didn't stop there Y
A. I did not stop at the stop sign. I slowed down to about
a crawl, just barely moving.
Q. Then, when you got up to the intersection, how far, if
you can tell us, was the front of your car from the edges of
308, the outer edges, the east edge of 308 as it continued across
that intersection f
A. I do not know.
Q. Did you come up to the edge of that intersection and by
that, I am indicating by this briefcase, that this is 308, and
to my left in front of me is the west, and towards me is the
east, and that is an 18 foot highway. Do you know how far do you have any idea how near your car came to the edge of
the 18 foot highway, 308, at its intersection with 652, at the
time you had stopped Y
A. I do not know in feet, but I know that I went just far
enough to be able to get a good view of the road, but just how
far it was, I do not know.
Q. And your view was that you saw no automopage 59 ]
bile coming from your left T
A. No.
Q. Well, if the testimony would show that that rise of that
hill or the crest of the hill was 500 or 600 feet away, and if
the testimony would show that the accident took place in the
center of the 18 foot highway, and if you were at the edge of
308 at the time you went in there, how far would you have to
travel before you had the accident Y
A. I don't know.
Q: W oul4 you have to travel half the width of Route 308 Y
A. I don't know.
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Q. Well, obviously if you had gotten across, there wouldn't
have been an accident¥
A. No.

Mr. Rixey: If your Honor please, I object to counsel's
questions. It is argumentative.
By }.{r. 1\foyler, Sr.:
Q. Now, you looked to the left and you could see to the
crest of the hill?
A. Yes.
Q. And then you started to look to the right Y
A. I looked to the right and there was nothing
page 60 ] there.
Q. Did you look back to the left again t
A. I think I did not. I know I looked to the left, then I
looked to the right, and they were both clear and then I looked
straight - I started across and I know absolutely nothing
else.
Q. Was that interval of time between the time you looked
to the left and to the right the time that you remarked about
it being a lovely day!
A. No, that was before I got - before I stopped. That
was just something that I happened to say while we were on
the drive.
Q. And did I understand you, or not, to say just now that
you never saw the Phillips automobile until the two cars
collided Y
A. I didn't see it then. I have never seen it.
Q. Were you knocked unconscious T
A. Yes.
Q. You then, I take it, do not know the direction that your
car went and the Phillips car went afterwards?
A. No, I don't know anything other than what has been told
to me.
Q. Of course, that is improper.
A. No, I don't know at all.
Q. Miss Barham, would you have told Mr.
page 61 ] Barksdale that you crept up to the edge on Route
308 and hesitated there, that you looked to your
left and then to the right and started across the intersection
and didn't see anything, and that you didn't see this other
vehicle until it hit you T
A. That is correct.
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Q. By saying that, you hesitated. Does that mean that you
slowed your speed, hesitated in your decision to go across the
road, or what Y
A. It means that I just stopped there just long enough to
look.
Q. Your car still rolling?
A. No, I stopped the car completely at the intersection
long enough to look before I started across.
Q. And when you looked, you saw nothingY
A. No.
Q. And never did see anything!
A. No, I never did.

Mr. ~Ioyler, Sr.: That is all I have.
Mr. Rixey: Thank you, come down. We will hold our questions until a later time, if your Honor please.
The Court: All right, sir.
We will adjourn now for lunch. Try to be back at a quarter
to two.
(Whereupon, the trial of this matter was repage 62 ] cessed to be reconvened at 1 :45.)
AFTERNOON SESSION (1 :45)
Mr. White: Trooper Barksdale.
J. B. BARKSDALE, JR.,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. White:
Q. Tell the Court and jury your name and occupation.
A. J. B. Barksdale, Jr., trooper- State Police.
Q. How long have you been in that capacity, Trooper
Barksdale Y·
A. Approximately one and a half years.
Q. In that capacity, did you investigate an accident on
August 21, 1961, which occurred at the intersecpage 63 ] tion of State Routes 308 and 652!
A. Yes, sir.
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Q. As best you know, how long after the accident occurred
was it when you got there Y
A. Somewhere in the neighborhood of three or four minutes.
Q. Would you describe to the jury what you found when
you got there? First of all, tell the jury what notes you are
referring to there, if they are notes, and when they were
made.
A. That is an accident pad used by our department made
at the time of the investigation.
Q. All right, sir, go ahead.
A. I found two vehicles, a 1957 GMC Suburban, and a
1956 Ford sedan.
Q. Where were they located at the intersection Y
A. The G~IC Suburban was lying on Route 308, headed in
the direction of Route 58, which would have been headed
back south, and the 1956 Ford was over the intersection, over
in the ditch beyond the northwest corner of the intersection.
Q. Was the Suburban upright on its side or on its backY
A. It was turned over. I don't recall whether it was upside
down or on its right side.
Q. Where was the other vehicle, and how was
page 64 ) it located Y
A. On its wheels.
Q. Did you make any measurements as to how far those
vehicles were or any part of them from where the point of
impact occurred, if you could determine itt
A. From the point of impact to the rear of the GMC was
nine steps, approximately 27 feet.
Q. Are your steps approximately three feet?
A. Three feet, or over, a little over.
Q. How about the distance to the carY
A. About 13 steps on the rear end of it.
Q. Which would be approximately 39 feet?
A. Yes, sir.
Q. Tell the jury from your investigation where the first
point of impact between these two vehicles took placeT
A. Just about in the center of the intersection.
Q. In the center with respect to both vehicles Y
A. Yes, sir.
Q. What marks on the highway, if any, did you find left
by either of the vehicles Y
A. Eleven steps of skid marks left by the GMC prior to
the impact.
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Q. Tell the jury where they started and where they ended
with respect to the center of the road that the Phillips truck
had been traveling on Y
page 65 ]
A. The left side of the G~IC was approximately three and a half feet to the left of the white
line.
Q. At the end of the skid marks or at the beginning!
A. At the end, the point of impact.
Q. Then the skid marks would have been 33 feet southward down the highway T
A. Yes, sir.
Q. Trooper Barksdale, tell the jury the width of Route
308 and Route 652, generally - the paved portion of Route
308 as it approaches the intersection.
Q. Route 308 is approximately 18 feet wide. And Route
652 is approximately 16 feet.
Q. What traffic controls are there at the intersection, if
anyT
A. Stop signs on the east and west side of 652, and center
lines on Route 308.
Q. The stop signs that you refer to govern traffic on which
of the routes t
A. Route 652.
Q. The testimony has been here that south of this intersection there is a grade or hillY
A. Yes, sir.
Q. Did you find such a hillY
A. Yes, sir.
Q. From your measurements, how far was it
page 66 ] from the crest of that hill from this intersection T
A. Approximately 600 feet.
Q. Tell the jury now, how far - or tell the jury at what
point on Route 652, if one were approaching the intersection
on Route 652, at which point on Route 652 could one see the
crest of the hill from your determination at the scene of the
accident?
A. That would be approximately 22 feet east of Route 308.
Q. Now, when you say east, Officer Barksdale, east of whatT
Are you talking about a prolongation of a paved portion of
the road?
A. If Route 308 is running north and south, the right
edge of Route 308 from the right edge of that road back eastward 22 feet.
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Q. When you say eastward, you mean down Route 652 T
A. Yes, sir, towards Capron.
Q. Would that be the direction you understand the Clara
Barham vehicle had travelled?
A. Yes, sir.
Q. At any point from 22 feet eastward of that line up to
the line, itself- I beg your pardon- westward at any point
22 feet westward toward Route 308 if one were looking up
to the left, which would be southward, would there be anything to obstruct the view of one looking toward
page 67 ) the crest of that hillY
A. No, sir.
Q. Did you likewise take a look down Route 308 to determine what visibility there was for vehicles proceeding on
Route 308?
A. Yes, sir, I have looked at that since then.
Q. Tell the jury about that, what did you discover about
thatT
A. Visibility would be good there, in the neighborhood of
300 feet.
Q. When you say, ''good,'' what do you mean?
A. It wouldn't be. what you say good, you could see the
intersection.
Q. Could you see an automobile at the intersection Y
A. If it was within 22 feet of the intersection, I would say.
Q. No,v, Officer Barksdale, when you investigated this
accident, were the folks that were injured in this accident,
the folks that had been in the vehicles, still there?
A. No, sir.
Q. Did you later talk to them at allY
A. Yes. sir.
Q. Tell first of all whether or not you talked to Miss Clara
BarhamY
A. Yes, sir.
page 68 ]
Q. And where was she and what were the circumstances under which you talked to berT
A. I talked to Miss Clara -

Mr. Moyler, Sr.: Your Honor, I think it would help if we
would clarify whether both of these defendants were in the
presence of each other, or not.
By Mr. White:
Q. Was Miss Clara Barham injured Y
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A. Yes, sir.
Q. When you talked to her, it was how long after the accident!
A. I don't recall if it was the next day or maybe two days
later. And then I talked to her again at home.
Q. As far as you know, did she understand that when you
first talked to her, that you were investigating the accident
as a State Trooper!
A. The first time I talked to her I was of the opinion that
she was. under sedative. That is the reason I talked to her
at home.
Q. The two times you talked to her, was there any difference in what she told you, substantially!
A. No.
Q. Tell the Court and jury what happened.
A. Miss Clara said she crept to the edge of the
page 69 ] road, speaking of Route 308, traveling on Route
652; that she hesitated, looked both ways, and
started across. And that she never saw the other vehicle
until it hit her and that she didn't stop back of the stop sign.
She crept up to the edge.
Q. You can remember the word, ''crept.'' Was that her
word or your word?
A. That is hers.
Q. How about the word, "hesitate!"
A. That was hers. Everything here was hers.
Q. And I believe you said you talked to her at home later T
A. That was what she told me at home.
Q. Who was present when you talked to her at the hospital T
A. I think Mrs. Nancy Barham. 1 don't recall if there was
a nurse in there, or not.
Q. Were they in the same room at the hospital f
A. No, sir.
Q. You hadn't arranged thatT
A. No, sir.
Q. Did you talk to Mr. Arthur Phillips about the accident!
A. Yes, sir.
Q. Tell the jury when you talked to him and ·what the
circumstances were.
A. I talked to him in the hospital, too, but I
page 70 ]
don't recall the day, the next day or the day after.
Q. What did he tell you about what had happened?
A. Mr. Phillips said he was driving 40 or 50 miles an hour,
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headed north, and that the other car came through the stop
sign at about his speed and as soon as he saw the other car,
he applied his brakes and tried to miss her.
Q. Now, Officer, you have testified from your notes that
the accident, of what your notes disclosed, these folks said
about the accident!
A. Yes, sir.
Q. Do you recall any other things that they may have told
you that you did not record in your notes T
A. Nothing of importance.
Q. But what you have testified is what they told you of
how the accident happened!
A. Yes, sir.
~{r.

White: All right, sir, thank you, Trooper. Answer Mr.

Rixey.
CROSS EXAJ\1INATION
By J\lfr. Rixey :
Q. }fr. Barksdale, what was the condition of the weather
the afternoon of the accident Y
page 71 ]
A. The weather was clear and dry.
Q. And was it daylight!
A. Yes, sir, just before dusk.
Q. The visibilio/ was good, as far as you know!
A. Yes, sir. ·
Q. And what was the approximate hour of the accident?
A. Approximately 6:50 p.m., as near as I could get it.
Q. I want you to explain to me, if you will, what you meant
by the three and a half feet where the skid marks began,
:Wfr. Phillips' skid marks. I want to be sure I understand that.
Do I understand that his skid marks ran about 33 feet up
to the point of impact T
A. Yes, sir.
Q. And that began at a point three and a half feet east
of or on his side of the center line of Route 308?
A. They didn't begin three and a half feet, but they continued forward. They were three and a half feet at the point
of impact.
Q. At the point of impact, the skid marks from Mr. Phillips'
vehicle were three and a half feet T
A. To his left or to the west side of the center line.
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Q. On the west side of the center line T
A. Yes, sir.
Q. That would be the left tires Y
A. That put him about straddle of the line.
Q. At the time of the impact!
A. Yes, sir.
Q. Where were the skid marks with reference to the center
line when they began T
A. I couldn't say exactly. As he explained to me, he was
in his lane attempting to miss her to the left, when he applied
his brakes. I couldn't tell when they started.
Q. From your investigation when you arrived, did it appear
Mr. Phillips' vehicle was straddling the white line at the time
of the impact T
A. Just about.
Q. Do I understand that at a distance some 300 feet back
up the hill that ~Ir. Phillips could have observed any vehicle
that was within 22 feet of the intersection, the vehicle on
652, like Miss Barham had been T
A. Yes, sir.
Q. I am a little confused as to what Mr. Phillips told you
about the speed of Miss Barham's car when he saw it. Can you
tell me what he said the speed of Miss Barham's car was
when he said he saw it Y
A. Yes, ,sir, Mr. Phillips said he was driving 40 to 50 and
the other car came through the stop sign at about
page 73 ) his speed, 40 to 50.
Q. Mr. Phillips estimated Miss Clara's speed
about the same as his Y
A. Yes, sir.
Q. ~Ir. Barksdale, didn't you ask Mr. Phillips how close
he was to ~fiss Clara Barham when he first saw herY
A. I possibly did, I don't have a note of it.
Q. To the best of your recollection -

page 72 ]

Mr. Moyler, Sr.: If your Honor please, if he recollects I
don't mind him testifying, but if he doesn't, I think it would
be improper.
By Mr. Rixey: ·
Q. To the best of your recollection, l\1r. Barksdale - and
thank you for the speech - to the best of your recollection,
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Mr. Barksdale, what distance did Mr. Phillips place Miss
Barham from his car when he first saw her Y
A. In distance it wasn't pointed out. His words were, as
soon as he saw her, that he cut to his left or that he applied
his brakes and tried to miss her.
Q. Do you recall that he told you that he didn't see Miss
Clara Barham until he was right there at the intersection T
A. It is very possible that he could have said it, but I
don't have it written down, sir. What I wrote
page 74 ) down, basically, is what he said.
Mr. lVIoyler, Sr.: I move the answer be stricken.
The Court: With reference to what Y
Mr. Moyler, Sr.: The last question, that it was possible, but
he didn't recall, he didn't have it written down.
1\{r. Rixey: I think the jury should have a right, if it please
the Court, to tak(~ all of the testimony into account. The officer
has told all he knows and I think that covers the situation
entirely.
The Court: I think the officer has indicated that he had no
memorandum or didn't remember what the defendant, Phillips, said with reference to that point.
Mr. Rixey: But he is not in a position to deny it.
The Court: Well, he is not in a position to testify to it on
that point. He can't remember it.
Mr. Rixey: All right.
By Mr. Rixey:
Q. Mr. Barksdale, wh.at kind of load did Mr. Phillips have
on his vehicle Y
A. He had some type of insecticide. I never did understand
the exact type it was. Something to do with the cotton, I was
told.
Q. And how much weight was there!
page 75 )
A. I was told there was a ton on it.
Q. And a ton is how many pounds Y
Mr. Moyler, Sr.: I object, if he doesn't know. If the witness
- Unless the witness knows what the weight was on the
truck, he can't state what he was told. It is purely hearsay
testimony.
The Court: I think it depends on who told you.
By Mr. Rixey:
Q. Who told you about it, Mr. Barksdale T
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Mr. Moyler, Sr.: I object.
Mr. Rixey: He is on cross examination.
The Witness: The only thing I can give you is my opinion,
and you don't want that. I think I know who told me, but I
can't say exactly.
By Mr. Rixey:
Q. Did you make an inquiry as to how much load was on
this vehicle Y
•
A. No, sir, it came up in the investigation of the accident,
but as far as trying to find out how much was on it, I didn't,
sir.
Q. Did it come up in the course of your conversation with
Mr. Phillips Y
page 76 ]
A. It could have very easily, but I don't recall.
I didn't make a note of it.
Q. You don't have any bags - you don't know how many
bags were involved in this particular load Y
A. No, sir, I don't.
Q. Did your investigation reveal, either from what you
observed, or talking with Mr. Phillips, that the load on this
vehicle at the time the brakes were applied shifted forward
and pinned Mr. Phillips against the steering wheel Y
Mr. Moyler, Sr.: I object. He can testify if he knows, or
what the witness told him.
The Witness: The only evidence I have on the load was
Mr. Phillips was injured in his chest. He had some fractured
ribs and so forth, and the only conversation concerning that
was that the dust almost overcame him after the accident.
By Mr. Rixey:
Q. What is the speed limit on Route 308, Mr. Barksdale?
A. Fifty-five.
Q. Fifty-five for what Y
A. For everything with a gross weight less than 5,000
pounds.
Q. What is the speed limit of a vehicle with a
page 77 ] gross weight of over 5,000 pounds Y
A. Forty-five.
Q. Do you know what the gross weight of the Phillips
vehicle was Y
A. No, sir.
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Q. Do you know what the license number of the Phillips
vehicle was, please f
.A. Yes, sir, TS0-300. I saw the registration on this Suburban at the time but I didn't make any note as to gross
weight.
Q. TB0-300, is that the type of license that is issued to a
truck, ~ir. Barksdale T
.A. The same thing is issued to a pick-up truck or a two
axle private carrier.
Q. .Anything over 5,000 pounds gross weight T
.A. Not necessarily.
Q. Didn't you tell me that was your instructions T
.A. The gross weight governs the speed limit, but not the
license on the truck. .Anything that is designed as a truck
·
has to be licensed as a truck T
Q. .And this was licensed as a truck!
.A. Yes, sir.
Q. Did I understand that if the gross weight of Mr. Phillips'
GMC Suburban was over 5,000 pounds, then the speed limit
was 45 miles an hour for that vehicle T
page 78 ]
.A. Yes, sir.
Mr. Rixey: That is all. Thank you very much, Mr. Barksdale.
By Mr. Moyler, Sr.:
Q. Mr. Barksdale Mr. Moyler, Sr.: If your Honor please, I am going to
introduce these pictures and I would like for you to mark
them as exhibits either way you want to.
The Court: Marked Defendant's Number 1, 2, and 3.
(Whereupon, the foregoing photographs were marked for
identification as Defendant's Exhibits Number 1, 2 and 3).
By Mr. Moyler, Sr.:
Q. Would you please look at those three pictures, sir! .And
would you approach the jury - I hand you a photograph
numbered D-1, and I will ask you to show it to the jury and
tell them which is Route 308, the direction 'vhich Mr. Phillips
was traveling, and which is Route 652.
A. This is the direction of Route 58 and back here is the
direction of Joyner.
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Q. You mean 308 T
A. That is the direction of 58, and this is Joypage 79 ) ner. This is on Route 308, the solid lines.
Q. For your information, looking forward in
the picture, is that north on Route 308 Y
A. Almost, yes, sir.
Q. Is that the course in which Mr. Phillips was traveling?
A. Yes, sir.

Mr. Woodward: You are referring now to the photograph
numbered what T
Mr. Moyler, Sr.: D-1.
By Mr. Moyler, Sr.:
Q. Which is the road - what is the number of the road
that intersects 308 that runs east and west?
A. Six fifty-two. That is this road coming across here.
Q. Will you please indicate in which direction Miss Barham's car was going that way, west or eastT
A. Traveling west, coming from Capron.
Mr. White: Let the record show that is from right to left
on the photograph. Otherwise, it wouldn't show on the record,
if your Honor please.
By Mr. Moyler, Sr.:
Q. Now, the direction from which she was
page 80 ) coming, back of that are the buildings at the
prison farm on her right Y
A. Yes, sir.
Q. Is there a stop sign visible to traffic using Route 308
going north on that road, a stop sign on 652 Y
A. Visible to traffic on Route 308 7
Q. Yes, sir.
A. No, sir.
Q. I believe you testified that Route 308 is about 18 feet
wide, and Route 652 is 16 feet wide T
A. Yes, sir.
Q. What is indicated here, Mr. Barksdale, to the right of
308, and as it approaches the intersection of Route 652 on top
of the ground Y
A. You are speaking of the fence!
Q. Yes, sir.
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A. A white wooden fence.
Q. Will you describe that fence, how high it was, if you
know, and about how far from the edge of Route 308 at that
time!
A. I think it is about 17 feet back from Route 308, but as
far as the height, I don't know that.
Q. Could you approximate the height of the fence?
A. I could just estimate it.
Q. Would you estimate it?
A. I would say three to four feet.
page 81 )
Q. And that is an estimate?
A. Just an estimate.
Q. Did the fence at that time not extend on the right up
Route 652 also?
A. Yes, sir, it turns back right at that point about a 45 degree
angle.
Q. Like you would head east Y
A. Yes, sir.
Q. So the fence was on the left-hand side of Miss Barham
as she approached Route 308 on 652, and on the right of Mr.
Phillips as he approached the intersection 7
A. Yes, sir.
Q. Will you please indicate where the cars came to rest on
that photograph, if you can?
A. It is going to be kind of hard for me to see it.
Q. I will withdraw it so they can see it.
A. All right.
Q. Demonstrate it, if you will -here is Picture Number
D-2. Can you do it better from that Y
A. Right over this intersection on this corner, over here, is
similar to this.
Q. Wait a minute, that is the right-hand corner at the stop
sign?
A. That is over here. (Indicating).
page 82 ]
Q. As Route 652 approaches 308!
A. Yes, sir. l\1:iss Clara's car was over that
little embankment backwards, headed backwards into the
ditch with the front end still up, partly on the road.
Q. Was it, or not, then, across Route 308!
A. All the way across the intersection.
And the Suburban was back down this way (indicating),
northward, and in the center of the road.
l
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Mr. White: One the right-hand edge of the picture; is that
right?
The Witness: There was one lane, as I recall, Route 308 was
blocked by it.
By Mr. Moyler, Sr.:
Q. Southbound lane!
A. Yes, sir. 'Vhether it was upside down or on its side,
I don't recall.
·
Q. 1\£r. Phillips testified this morning that it was turned
over on its right side.
A. I wouldn't contradict that, no, sir.
Q. Did or did not the collision take place right in the center
of the two bisecting roads Y
A. Almost center, yes, sir.
Q. Will you punch a hole in the center there about where
in the intersection, where the collision took place,
page 83 ] if you can, and will.
A. This is going to be a guess now. That little
dot, that is going to be about the point of impact. (Indicating).
Q. All right, put a circle on the back of it and initial it.
A. (Witness indicating).
Q. I refer to Picture Number D-1 and ask you to do the
same thing. That is a view of Route 308 headed north with
its intersection of Route 652. Will you please indicate, Mr.
Barksdale!
A. (Witness indicating). I am trying to punch that approximately three and a half feet to the left of this white line
where the left side of Mr. Phillips' vehicle was as it struck
the Ford of Miss Clara. And his headlights struck right in
her doo-r and front fender. That put them both .about in the
middle of the intersection.
Q. Now, the brake marks you have testified extended southwardly began eleven steps from the point of impact!
A. Yes, sir.
Q. Will you indicate by drawing where those brake marks
were on the side of the center line Y
A. At the point of impact they were three and a half feet
to the left, but where they started back here, I can't give
you that. I didn't make any note of it. They were
page 84 ) going to the left, they went forward.
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Q. They were going to the left and went forward Y
A. Yes, sir.
Q. Are you prepared to state that they did not originate
out on the right-hand side of the Phillips' road going north T
A. I couldn't say that, no, sir. They could have, possibly,
have started either place. I am not in a position to say.
Q. You did see brake marks T
A. Yes, sir.
Q. Did you see any brake marks made by the other automobile!
A. No, sir.
Q. Now, with reference to Picture D-2, will you indicate
to the jury the stop sign, if there is one shown in that picture, and I ask you whom that stop sign faced, as the driver
of either of those vehicles approached the intersection T
A. It is my opinion this is not what the sign was. There
is a sign there. This picture does not reflect it as it was at
that time.
Q. Was it nearer the highway¥
A. From this picture, this sign is nearer the highway than
it was when this accident happened.
Q. Do you know how far nearer it is to the
page 85 ]
highway now T
A. No, sir.
Q. It is nearer 22 feetY
A. No,. sir.
Q. It is eight or ten feet back!
A. My recollection is that it is 36 feet.
Q. From the edge of Route 308, from the intersection T
A. That is my recollection. I haven't measured it.
Q. That is your approximation T
A. Yes, sir. The sign was present, but what I am trying
to say, this is not the position of it when this happened.
Q. In other words, you are telling the jury that another
stop sign had been previously placed farther back on Route
652 and not as near the highway as it is at this timeT
.A. It is my opinion that it is nearer Route 308.
Q. Do you know how far back the other sign wasT
A. No, I don't. It was further back than that.
Q. Do you know approximately how far it was movedf
A. No, sir, I would be guessing.
Q. Could Miss Barham, driving at that partic~lar time,
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where the stop sign was and where the stop sign
page 86 ) is shown in this picture, have seen up Route 308
for any distance Y
A. I mean eastward of the stop sign.
Q. At the stop sign T
A. She couldn't have seen anything but the fence.
Q. To her left?
A. To her left.
Q. And in the direction of the Phillips carT
A. Yes, sir.
Q. That is both as to the located stop sign here and as it
was; is that right?
A. I couldn't say about this sign, Mr. Moyler. This sign
has been moved right up .behind that pine tree now.
Q. You estimated 36 or 37 feet. Now, did you note the
distance from the highway!
A. That is just a .recollection.
Q. Was it within 22 feet of the highway!
A. When this accident happened T
Q. Yes, sir.
A. No, sir. As near as I recall, on this 36 feet, I don't know
if that was at the time of the accident or just when, but I
have 36 feet in my mind, that the sign was from the edge
of Route 308. And put the car within 22 feet, which indicated
that it would have to be beyond the sign.
Q. She had no view of Route 308 at the stop sign whether
she stopped or didn't stop T
page 87 )
A. No, sir.
Q. And she had to get within 22 feet of it to
have a viewT
A. Yes, sir, within 22 feet of this road up here. (Indicating).
Q. That does not mean the apron T
A. No, sir, the edge of the travelled portion.
Q. For the intersection of Route 652 Y
A. Yes, sir.
Q. Do you know at what point Miss Barham was prior to
going across that highway at the time she told you she
hesitated Y
Mr. Woodward: We object, unless
that.

~{iss

Barham told him
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By Mr. Moyler, Sr.:
Q. I am asking -. did she tell you 7
A. No, sir.
Q. Could you tell from talking to her whether it was one
foot, ten feet, or five feet Y
Mr. Woodward: That would be an opinion.
The Witness: No, sir.
Mr. Moyler, Sr.: He said she couldn't tell.
The Court : She couldn't tell him.
page 88 ]

By Mr. Moyler, Sr.:
Q. Picture Number 3 - Defendant's Exhibit
Number 3, does that show you the stop sign, Mr. Barksdale!
A. Yes, sir, that would be traveling west on Route 652, the
same direction as Miss Clara was going. This would be east
back here (indicating) and Drewryville beyond.
Q. Picture Number 3 shows basically the highway, Route
652, headed west Y
A. Yes, sir.
Q. And as it approaches the intersection Y
A. Yes.
Q. Would }.fiss Barham have had any view of oncoming
trafficMr. Woodward: Your Honor, that calls. for a conclusion
that he is not qualified to say unless he knows where she was
stopped at the time.
The Court: What is the question Y I don't know what the
question is going to be.
By Mr. Moyler, Sr.: ..
Q. Would Miss Barham have had any view of any traffic
going north on Route 308 within the scope and area of this
pictureMr. Woodward: Whioh picture?
page 89 ]

By Mr. Moyler, Sr.:
Q. Number 3, which I have previously identified, and at a point 22 feet east of the intersec-

tion?
A. It is my opinion she would have to get within 22 feet
of Route 308 before she could see to her left enough to tell
if traffic was coming.
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Q. Would you state whether the embankment shown in all
of these pictures, referring to Number 1 - approximately
how high is it from the ground, from the level of the highway?
A. Yes, sir, all I could do would be to guess.
Q. It speaks for itself!
A. Yes, sir.
Mr. Moyler, Sr.: All right, have a seat, sir. One more
question.
By Mr. Moyler, Sr.:
Q. Do you have any recollection, Mr. Barksdale, as to
whether or not there was anything growing in that field at
that time!
A. I had rather not try to say. I think so, but I don't know.
Q. Could you look at the pictures - that wouldn't be fair
- you think soY
A. I think so, but I am not sure.
Q. You stated just now that ~Iiss Barham would have to
have gotten 22 feet within the eastern edge of
page 90 ] Route 308 before she could have had a view to
. her left of Route 308 T
A. Yes, sir.
Q. In the direction of which ~Ir. Phillips was driving, would
it not also be true that she would have to get within 22 :feet of
the highway before she could see a car approaching!
Mr. Woodward: We object. That is asking for a conclusion.
Mr. Moyler, Sr.: No, sir, that is putting the man in the hospital.
The Court: I think the officer has testified how far he could
see down the road.
Mr. Moyler, Sr.: Now I am saying, how close would she have
had to have gotten before he could see her.
The Court: I think the officer testified 300 feet .from the intersection he could see her 22 feet back down the road from
which she was coming.
By Mr. Moyler, Sr.:
Q. Are you prepared, as a State Highway Patrolman, to
state that anybody could judge the speed of an automobile
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that was seen a distance of 22 feet under the circumstances of
this caseY
Mr. Woodward: We object, your Honor, unless
page 91 ] he shows some. special qualifications for it.
By Mr. MCJ!Yler, Sr.:
Q. Do you know how long you would have to observe an automobile in order to approximate its speedY
Mr. White: I object to this, too, Judge. It is all bound to be
speculative.
The Court: I think it is entirely speculative as far as this
case is concerned.
Mr. Moyler, Sr.: Yes, sir, the jury will pass on that.
By Mr. Moyler, Sr.:
Q. l}o you know whether that car had a manual gearshift
or an automatic gearshift Y
A. Automatic, as I recall.
Q. Did Miss Barham ever tell you that she stopped before
she went into the highway!
A. Miss Clara said she hesitated.
Q. She never did say she stopped, did she, in her statements
made to you?
A. What I wrote down here, Mr. Moyler, is what she said,
that she crept to the edge of the road, hesitated, and looked
both ways.
1ffr. Moyler, Sr.: Thank you, sir. I believe that
page 92 ] is all.
Mr. White : That is all, come down, Trooper
Barksdale.
(Witness excused).
Mr. Woodward: Mr. Preston Charles.
Mr. White: Judge, excuse me, maybe it would be better
for the sheriff to instruct the trooper not to talk to the
witnesses. I don't know, we may have to recall him.
PRESTON CHARLES,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Woodward:
Q. You are Mr. Preston Charles, and you are a reporter
and photographer for the Virginian Pilot?
A. Yes, sir.
page 93 ]
Q. Do you do commercial work, Mr. ChariesT
A. Nothing, except for you.
Mr. Moyler, Sr.: I am sure these pictures were taken by
Mr. Charles. Two of them have automobiles on them.
Mr. Woodward: We concede the automobiles have nothing
to do with them.
Mr. Moyler, Sr.: And that the witness will not be examined
about them!
Mr. Woodward: That is right.
By 1\1:r. Woodward:
Q. Mr. Charles, I ha.nd you some photographs taken in the
vicinity of Route 308 and 652, and ask you if you made those
photographs and if so, when T
A. I made those photographs - all except two of them were
made on September 17, 1961. And the other two were made
on September 26th, 1961.
Q. All right, now, Mr. Charles, at what level were they
taken above the ground Y
A. Eye level. I was standing up and looking through the
lens finder through the top of the camera.
Q. I hand you Photograph Number 1, and ask you from
where that was taken.
A. It was taken on Route 308 and we stepped
page 94 ] off 21 paces to the south of the middle of the intersection. And that is where it was taken from,
looking northeast.
Q. I hand you Photograph Number 2 and ask you if that
was taken from the same spot looking more generally in the
direction of north on Route 308 T
A. Let me see the other one. I couldn't swear - that was
taken from practically the same spot, it seems to me, and it
was looking straight north at the time.
Q. Was it a little bit north?
A. Yes, almost straight north, a little bit northeast.
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Mr. Moyler, Sr.: Which one was that, the second one!
Mr. Woodward: The second one was Number 2.
The Witness: The second one was Number 7, my number
is Number 7.
Mr. Woodward: These have already been before the jury,
your Honor.
The Court : Yes, sir.
By Mr. Woodward:
Q. I would like to get you to identify these, if you will!
The Court: Plaintiff's Exhibit Numbers 3 through 10.
page 95 ]

(Whereupon, the foregoing photographs were
marked for identification as Plaintiff's Exhibits
Number 3 through 10).
By Mr. Woodward:
Q. Mr. Charles, I hand you these and I ask you to refresh
your memory - and not being a part of the evidence, I ask
you to tell the jury what Photograph Number 3 represents.
A. Now, of course, as far as scene, I can remember that.
Q. Just tell us from what vantage point they were taken.
A. This was taken on Route 308 looking north.
Q. How far from the intersection Y
A. Forty-five paces, it says, on the caption that I wrote.
Q. Is that a memorandum that you made at the time!
A. I copied it from a memorandum I made at the time.
Q. That was made from 45 paces Y
A. Yes, sir.
Q. I hand you Photograph Number 4, and ask you from
which point that photograph was taken.
A. The scene here is similar, the same fact, except that I
was farther away - 95 paces south of the intersection looking north.
page 96 ]
Q. I hand you Photograph Number 6 and ask
you where that photograph was taken from Y
A. This was taken on Route 308 looking north, probably it
would be more accurate to say northeast, and was taken according to the caption 21 paces south of the intersection.
Mr. Moyler, Sr.: That is the one the automobile is shown
in.
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Mr. Woodward: "\Ve concede the automobile has nothing
to do with it.
Mr. Moyler, Sr.: That is right, but I want to reserve my
objection.
The Court : The jury has been instructed to disregard the
automobile. There has been no exception noted in the record
as to these pictures, l\fr. Moyler.
By Mr. Woodward:
Q. I am going to hand you Photograph Number 7 and ask
you where that was taken.
A. On Route 652 looking west, and at the intersection,
38 steps from the intersection looking west. It was taken on
the 26th of September, 1961.
Q. I hand you Photograph Number 8, and ask you to
identify that and tell where that was taken from.
A. This was taken looking south on Route 308
page 97 ] at the intersection. It was, I believe, according to
the caption, I was standing six paces northwest
of the center of the intersection.
Q. It was taken from that vantage pointY
A. Right, sir.
Q. I show you Photograph Number 9 and ask you how far
from the intersection of Routes 652 and 308 was that photograph taken and which direction you were looking.
A. According to my caption, I was 108 steps east of the
intersection, standing on Route 652 looking west.
Q. I hand you Photograph Number 10 and ask you from
which direction that was taken and what it purports to show.
A. This was taken looking southwest and I was seated in
a car, in the driver's seat. The car was parked ten steps east
of a stop sign on Route 652 at its intersecetion with Route
308.
Q. You are sure that is east of the stop sign Y
A. Yes, sir.
Q. That would be 30 feet to the east of the stop sign!
A. If my paces were three feet long.
Mr. Woodward: All right, take the witness.
~1r. Rixey: No questions.
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page 98 )

CROSS EXAMINATION

By Mr. Moyler, Sr.:
Q. I want to see Picture Number 10. I didn't quite see
what it was - I will withdraw that.
Mr. Charles, you didn't get there at the time of the accident!
A. No, sir.
Q. You haven't had a view of the parties or know who was
at fault, or anything, do you T
A. No, sir.
Mr. Moyler, Sr.: That is all.
The Court: May Mr. Charles be excused Y
Mr. Moyler, Sr.: Yes, sir.
The Court: You may go, Mr. Charles.
(Witness excused). ·
}ffr. White: Call }ffr. Henry Holt. Take the stand, Mr. Holt.
page 99 ]

HENRY D. HOLT,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. White:
Q. Tell the Court and jury your name, Mr. Holt, and speak
distinctly so we can hear you.
A. Henry Daniel Holt.
Q. And how old are you, sir Y
A. Seventy-six.
Q. Where do you reside Y
A. Where do I reside T
Q. Where do you liveT
A. Bonita, California.
Q. What is your business?
A. Retired schoolteacher.
Q. And what relationship do you bear to Miss Lucy Mason
Holt?
A. She was my oldest sister.
Q. She was a spinster lady, was she not, you meanT
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A. She was single.
Q. What brothers and sisters, if any, does she have,
now!
page 100 ]
A. She has three sisters and one brother at
present.
Q. Would you tell the Court and jury the names of the sisters?
A. The oldest sister is Mrs. 1vfary Holt Rice, of Washingtou, D. C., who is 77. And a sister, Nancy Holt, of Norfolk,
Virginia.
Q. Is she in the courtroom todayT
A. Present in Court.
Q. Would you raise your hand, Jvfiss Nancy Y
A. She is 74. And the younger sister is Mrs. Fred Marcus
of Norfolk, Virginia, and she is 71, I believe.
Q. Are there any other sisters or brother now deceased T
A. Yes, I have a sister, Lucy Mason Holt, and a brother,
Ira Tilton Holt, and Mrs. Agnes Holt East, deceased.
Q. Are any of you, you or your three sisters, financially Were you financially dependent upon your sister, Lucy
Mason HoltT
A. No.
Q. What was her life's work!
A. Teacher and a principal of school.
Q. What place did she practice her profession Y
A. In Norfolk, Virginia.
Q. How long did she practice her profession f
page 101 ] A. I think it was over 45 years.
Q. How long, as best you can remember, did
she occupy the position of principal of schools T
A. I think it was 15 or 25 years, I am not sure which.
Q. What was the relationship between you and your sisters Y
Was it a close family, a united family!
A. Very close. We all kept close together and I corresponded with all of my sisters as long as we lived.
Mr. White: All right, sir, answer counsel, and thank you,
sir.
CROSS EXAMINATION
By Mr. Rixey:
Q. Mr. Holt, how old did you say you were, sir?
A. Seventy-six.
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Q. And your deceased sister, Miss Lucy Mason Holt, was
how much older than you Y
A. Let me see - one, two, three. -. approximately five
years.
Q. Do you know what her health condition was just immediately prior to the accident Y
A. She had an accident prior to this. She fell down the
steps and she was in the hospital, as I understand,
page 102 ] for two or three days. And she came out of the
hospital and was getting along very well. And she
came up to my cousin's, Clara Barham's, for a visit, and
she was quite well then.
Q. Isn't it true, 1\fr. Holt, that Miss Lucy Mason Holt,. prior
to the accident, was in rather poor healthY
A. You say she was in poor healthY
Q. I am asking you if that isn't soY
A. No, in my mind, she was not in poor health.
Q. How long had it been· since you had seen her before the
accident?
A. I saw her in 1960.
Q. Can you remember when in 1960!
A. October of 1960.
Q. And this accident happened in August of 1961; is that
rightY
A. I believe you are right.
·
.
·
Q. And isn't it true that she had a slight stroke before this
accident?
A. I do not know whether she had a stroke or heart trouble.
When she went to North Carolina and when she went and
got out of the car, she stumbled and almost fell, and I never
did know whether it was heart trouble or a slight stroke.
Q. She had one of the two Y
A. One or the other.
Q. One or the other!
page 103 ] A. Yes.
Q. Would you say a person that had had either
a stroke or a heart condition was in good health f
A. Yes.
·
Q. What was the condition of Miss Lucy Mason Holt's
eyes!
A. Eyesf
Q. Before the accident Y
A. As far as I know, they 'vere normal. She read and wrote
letters and read continuously. When I visited in October of
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1960, she spent most of her time, in fact, reading.
Q. Mr. Holt, were you close enough to her to know that
she had cataracts coming on her eyesY
A. No, I did not know that.
Q. Are you in a position to deny that? You don't deny
she had that?
A. No, I don't deny that.
Q. Were you also close to your cousin, Clara Barham,
seated here behind me?
A. Yes, sir.
Q. And yet you are suing Clara T

Mr. Woodward: We object to that. Objection, he is asking
him a legal proposition that I don't think the witness is called
upon to answer.
~1r. Rixey: Your Honor, I think we'd better
page 104 ] take a short recess at this time.
The Court : We will take a five minute recess.
(Whereupon, the Court and counsel retired to chambers.)
(In chambers).
~lr. Rixey: My recollection is that in response to a question I asked him as to whether or not he was suing his cousin,
Miss Clara, and his answer was something to the effect that
he wasn't really suing her, he was just getting at her insurance. That was the best I could summarize it. Now, I am
appalled that counsel in preparing a case of this moment
would call a witness to the stand without cautioning him
abqut mentioning a subject such as this, which could very
easily result in a mistrial. I can't conceive that counsel has
not instructed the witness, so I am only assuming that the
witness deliberately came forth about the insurance.
Now, for Miss Barham, one of the defendants, we don't
want a mistrial. I want to go ahead, but I hope the Court
will instruct counsel for the plaintiff and all counsel, including me, that all the witnesses are to be instructed that
the word, insurance, should not be mentioned in any way,
shape or form, and we will do the best we can. From my point
of view, despite ~{r. Holt's apparently deliberate
page 105 ) attempt to tell the jury that he is going after insurance, that stands. To Miss Barham, it is a
very serious event, this law case, and I hope all witnesses
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will be advised not to mention insurance. If it is necessary,
and I leave it to the discretion of the jury, and I would also
ask the Court to disregard any statement made by Mr. Holt
with reference to his last answer.
The Court: Well, we are not going to make reference to
insurance. I couldn't hear because fortunately Mr. Woodward
and Mr. White and everybody were trying to stop him. The
court reporter said she didn't hear it either.
Mr. Rixey: I heard him clearly.
Mr. Moyler, Sr.: I can't recall substantially, but he did say
something about the insurance, and something about insurance premiums. I don't know exactly what he said.
~fr. Rixey: He went on to say that he had been paying
insurance premiums for years.
Mr. Woodward: You heard more than I did. From what
you asked him, you knew what was coming. That is the reason
I sought to head him off. You asked him, "You mean you
are suing your cousin here Y''
Mr. Rixey: That is what he is doing.
Mr. Woodward: You can draw any inferences.
page 106 ] The Court: As I understand it, there is no objection or exception being taken to any of the
testimony by lvir. Holt so far, with the exception of my instructions to the jury to disregard his last remarks.
Mr. Moyler, Sr.: Does your Honor intend to do that!
The Court: Yes, sir, to disregard any remarks made after
objections.
Mr. Rixey: It goes further than that. I think we have got
to get with these witnesses to go any further on this.
Mr. Moyler, Sr.: Of course, if I thought that they had
heard it or would infer the matter of insurance, I am just
wondering what my duty in the premises - our duty is in
representing Mr. Phillips. It is not with reference to your
client, but I am thinking this - that Judge Holladay said
the more you try to explain it, the more confusion it gets.
But I would like the Court to state that the testimony related
to the action brought by the National Bank of Commerce,
Administrator, against Miss Clara Barham will be disregarded, did not relate to the defendant, Phillips. Then I am
afraid if I did, they would think there is an understanding
there. I am like lvir. Rixey, I want to go ahead if we can
and try the case and get through with it.
page 107 ] The Court: I don't know of any other way to
get at this business, but simply to ask the jury
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if any of them heard the remarks made by the witness on
the stand after the objection was made. Of course, there
again, you leave yourselves wide open.
Mr. White: The objecting party is not asking for that,
though, Judge.
Mr. Woodward: We can go ahead and say nothing.
Mr. White: All we are asking is to instruct the jury to
disregard anything they might have heard.
The Court: That is what I will do.
(Whereupon, the Court and counsel returned to the Court
room).
(Whereupon, the Court was reconvened.)
The Court: Gentlemen, jury, disregard any remarks that
may have been made by the witness, Henry Holt, to the last
question asked by counsel. Disregard it entirely with reference
to any and all parties in connection with this suit.
HENRY D. HOLT,
the witness on the stand at the time of the recess, resumed
the stand and was examined and testified further as follows:
page 108 )
Mr.
Mr.
The
Mr.

CROSS EXAMINATION

Rixey: We have no further questions, your Honor.
Moyler, Sr.: I don't have any questions.
Court: Is that all, gentlemen 1
White: That is all, Mr. Holt, come down.

(Witness excused).
GLADYS CHARLTON,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. White:
Q. Mrs. Charlton, tell the Court and jury your name.
A. My name is Gladys Charlton.
Q. Wher.e do you reside T
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A. Norfolk, 543 Rhode Island Avenue.
Q. What is your profession Y
page 109 ) A. My profession, of course, is school teaching, and at the present time I am director of
personnel for the Norfolk Schools.
Q. How long have you occupied that position T
A. Since 1955.
Q. Prior to that, were you in the school system Y
A. Yes, I was in a school system as a school teacher, helping teachers and assistants on elementary education and
supervisor of elementary education and director of elementary education.
Q. How many years does that encompass!
A. I suspect 40 years.
Q. In that capacity, did you know Miss Lucy Mason Holt,
the late Miss HoltY
A. Yes, sir, I did.
Q. Are you related to her T
A. No.
Q. You came today at the request of the Holt family, did
you notY
A. I did.
Q. Tell the jury how ~Iiss Lucy Mason Holt was regarded,
among those with whom she worked Y
Mr. Rixey: I object, whether it is high or low regard, it
is not material in this case.
Mr. White: We think we are entitled to ask,
page 110 ] not by way of eulogy, but by way of identification, what she did. We understand there are
limitations on it, and we are willing to be limited.
Mr. Rixey: It is not material. She has described that she
was a retired school teacher and school principal, and that
is as far as the plaintiffs need go, unless they have other
proof. But to ask how she is regarded, her reputation in the
community in which she resided, is entirely immaterial. It is
not an element in the case and I think it would be clearly objectionable from our point of view and certainly prejudicial
to all the defendants in the case, and I can't imagine the
plaintiffs putting the evidence on.
Mr. White: We will withdraw it.
By Mr. White:
Q. You knew the decedent from what timeT
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A. From the spring of 1961.
Q. Tell us in summary form what her life consisted of
insofar as it pertained to public education, as you knew it.
A. I first knew it Mr. Rixey: Excuse me a moment. Not having talked to Mrs.
Charlton, I am inclined to think we are going to get the same
answer that we objected to a while ago. I think we
page 111 ] ought to go on just what her occupation is, a
retired school teacher and principal. And I think
that is about as far as this witness can go, and I object to
any other evidence coming on l\tfiss Lucy Mason Holt.
Mr. Moyler, Sr.: vVith reference to the defendant, Phillips,
we take the same position.
~Ir. White: If I am permitted to do it, I am proposed to
have her relate in summary, not in great detail, what her
life consisted of. Not a eulogy attached to it, but who she was
and what she did.
The Court: Go ahead.
The Witness: I first knew her as teacher of home economics.
In those days they called them sewing teacher. And then she
became an elementary principal, first at the Patrick Henry
School and at the Ocean View School she was a principal.
I worked closely with her when she became a principal at
the Patrick Henry School and at the Ocean View School.
By l\ir. White:
Q. How many years did she occupy the position of principal
in the elementary school system Y
A. I am not sure of my dates. I would say some time in the
late twenties.
Mr. White: All right, thank you very much,
Charlton. Answer questions of counsel, if
they choose to inquire.
Mr. Rixey: No questions.
~Ir. ~Ioyler, Sr.: No questions, your Honor.

page 112 )

~Irs.

(Witness excused).
Mr. White: Plaintiff rests, your Honor.
~Ir. Rixey: Your Honor, I would like to be heard out of
the presence of the jury.
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The Court: All right, gentlemen, we will take a short
recess.
(Whereupon, a short recess was taken).
(Whereupon, the Court and counsel retired to the Judge's
chambers).
The Court: All right, sir, Mr. Rixey.
Mr. Rixey: If your Honor please, on behalf of the defendant, Miss Clara Barham, I move the Court to strike the
plaintiff's evidence on the grounds that the plaintiff has failed
to prove a case of gross negligence against the defendant,
Barham, which could be submitted to the jury. It is our position that not only has the plaintiff failed to make her gross
negligence situation as to Miss Barham, but that from what
they have proved, reasonable men could not differ ·as far as
the interpretation of those facts under a gross negligence
doctrine. We would follow it with a motion for
page 113 ] summary judgment for the defendant, Barham.
My understanding of the evidence is that they
have rested, that they have proved that Miss Barham did
not see the Phillips vehicle at any time before the accident.
They have not proved that the vehicle was not under control.
They have not proved anything to do with speed. They
have not proved, as it was stated in the opening statements, that she did not stop for the stop sign. Mr. Woodward
told the jury that he was going to prove that she did not
stop for the stop sign and Mr. Moyler told the jury that
he was going to prove that l\Hss Barham was guilty of not
stopping, not seeing, not looking. Now, at this point, we have
evidence that she looked. It was clear and undisputed that
she stopped. It was clear and undisputed, but that she did
not see, and the only evidence I see before the Court and jury
is a matter of lookout as far as ~fiss Clara Barham is concerned. We submit that these facts are so bare on the question of negligence that the question of gross negligence as
to her should not be submitted to the jury.
Mr. Moyler, Jr.: For the record, the defendant, Phillips,
would like to move that the evidence as to him be stricken
at this time for the following reasons: First, the witness,
Barksdale, has testified, which was plaintiff's witpage 114 ) ness, that at a point 22 feet from the eastern
boundary of Route 308 a person or a vehicle on
Route 308 at a distance of 300 feet to the south of the intersection of Route 308 and 652 could see up to 22 feet back
on Route 652. He has indicated that a person on Route 308
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at the 300 feet distance.
Now, ~fr. Phillips has indicated in his testimony a number
of things, but substantially that the car popped out in front
of him when it was too close for him to do anything about
it. That the car - upon being pressed by either ~{r. Rixey
or Mr. Woodward, I don't remember which, he indicated that
it was about a hundred feet away when he first saw it, approximately that. He indicated that he did everything he
could do, that his speed was between 40 and 50 miles an hour.
Not having an opportunity of observing the car on Route 652
any greater distance than 22 feet from the edge, as Mr. Phillips was proceeding north on Route 308, it is hard to see how
1\{r. Phillips could be negligent until he saw or could have
seen 1vlrs. Barham. And the evidence is that he couldn't have
seen them until she got within 22 feet of that road. The evidence bears this out through 1\lfr. Barksdale, the State
Trooper, who made the investigation. And I think that from
that point on is a question of examining what
page 115 ) 1vfr. Phillips did or didn't do, to determine whether he was negligent. Whether he could have avoided that accident from that point on seems to me to be the
real test of negligence, if any, and I say this, a vehicle such
as his, if he saw her at 22 feet away and she was traveling
as he indicated, or actually he indicated that he saw her at
a less distance than that from the edge of the road, but
under any circumstances, I don't see how you can take the
evidence of the defendant, Miss Clara Holt Barham, that
she pulled to the edge and stopped and then started out.
And it was between the stop sign and the edge of the road
when she started out on the highway. That would put her
within six or eight feet of the edge of Route 308 at the
farthest according to her testimony. If she was that close,
she continued on, went halfway across Route 308 from the
place she stopped on the edge. From the distance Mr. Phillips was traveling, he had a right, at that point, to assume
that she was going to stop or that she did stop. I{ she pulled
out that close on him I don't see how it is negligence. Confronted with sudden emergency, he put on his brakes and
pulled to the left to have an opportunity to stop. Secondly,
you have from ~{r. Phillips testimony that the defendant,
Barham, came out in front of him to the point of where he
was on top of her. And from a distance of 100 feet
page 116 ) away, and the collision was inevitable, and they
still had the collision.
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Mr. Moyler, Sr.: The evidence in this case shows that
Phillips was a hundred feet from the intersection at the
time he saw the Barham car. There is no evidence that Mr.
Phillips saw :tYirs. Barham when he was 500 or 600 feet at
the crest of the hill. There is evidence that Miss Barham
could have seen that car after she got in the intersection and
looked and stopped. Phillips is not charged with being placed
at any different place on the highway except what the evidence in this case shows him to be, and that is about a
hundred feet from the intersection. Your Honor will recall
that Mr. Phillips said, "I tried to avoid her, it was quick."
He further said that the car never stopped when it came in
his view. Now, if she travelled 22 feet and didn't stop and
he was a hundred feet from it, it would have been a physical
impossibility for him to have stopped. Now, he had the right
of way, approaching traffic faced a stop sign, which, of course,
is a declamation of danger. Mr. Phillips had no reason to
assume, as he said, "that that car would pop out in front
of me." There was no evidence that Mr. Phillips did not
immediately react and apply his brakes in order
page 117 ] to stop.
There was argument by my astute friends to
place him in the center of the road. He said he looked straight
ahead of him, he saw her when she came out, she never
stopped. And under a very searching cross examination by
Mr. Woodward, he also came back and said, ''Moving, she
was in front of· me when I hit her, moving." I submit to
you that if she had come up there and stopped and he was a
hundred feet, he had a right to assume, under the cases and
the law, that she would do what the law required, yield the
right of way to him.
Then, if she didn't stop, then he is charged with the duty
of acting, as soon as he thought she wasn't going to stop.
I assume the evidence in this case - about a hundred feet
from there, that he acted, with brake marks about 33 feet,
eleven steps. He was not in a position a person would be, not
in a position Miss Clara Holt Barham was. She was facing
a stop sign. She knew there was a stop sign there or is
chargeable with it. She said she had gotten there and looked
to the left at the edge of the highway and then to the right
and started across. Her duty is to look when the look would
be effective. And it is submitted that it would be physically
impossible, according to the evidence, for Mr. Phillips not
to have been in sight at the time this lady pulled
page 118 ] up and didn't stop, according to Trooper Barksdale, but hesitated. Hesitate means a lot of things.
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Hesi ate my judgment, hesitate my motion, hesitate my speed,
but she never told Mr. Barksdale she stopped. Phillips had
a right to assume she stopped. While he was going a hundred
feet, she was going somewhere between seven or eight or
nine feet to the center of the road, but when she came in view
she was running. I say the man is exercising every duty under
the law as I see it. I say they haven't proved a bit of simple
negligence against Mr. Phillips.
1\fr. White: Judge, our position here is to the gross negligence, we think it is covered in a case of Flemilng versus
Bowrnan, 203 Va. - 876. In this case, the plaintiff was a
guest in an automobile which was approaching an intersection and from which there was a stop sign, just like in this
case. And the suit of that guest passenger was against her
host. The defendant testified that he failed to see the stop
sign altogether, and the Court ruled as a matter of law that
he was guilty of gross negligence at the trial. The Court of
Appeals reversed the case, because the Court of Appeals
said it was a jury question under those circumstances as to
whether or not, under proper instructions - as to whether
or not he was guilty of gross negligence. The Court reversed
itself, the lower Court. The Court· of Appeals
page 119 ) said that at first the Court correctly held under
the facts and circumstances of the case, the jury
question as to whether or not the defendant was guilty of
gross negligence as to the injuries to the plaintiff.
If Miss Clara Barham went to this intersection and sped
through there, from the mouth of Mr. Phillips, or if, on the
other hand, she stopped, then the jury has to believe that she
stopped, and according to her own testimony, she stopped at
a point where she looked to her left. She could see the crest
of the hill 600 feet away. Now, under those circumstances,
taking the speed of the Phillips vehicle at his own estimate
of it at 40 to 50 miles an hour, let's presume he was going
40. He was traveling 60 feet a second. l-Ie next traversed the
next 600 feet in seven seconds, which we submit, Judge, that
is a lot of time for anything to happen on the highway. The
only answer has to be, the Phillips Suburban wagon was there,
hit her right square, broadside. The Phillips SuburbJan
knocked her 38 feet from the intersection. The lady just didn't
look. I submit that is the grossest kind of conduct that a
guest passenger can be submitted to on the highway. The
highway people control the intersection, realizing that this
thing might happen. A_s to the defendant, Phillips, we say
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he said, and he repeatedly, again said, and he
page 120 ] said, ''I wasn't looking either way, I was looking straight on the highway." I am reading from
my notes. ''I didn't see the Clara Barham car. ''And where
was the Clara Barham car when you first saw itt" "It was
right in front of me." He said that repeatedly. He didn't
consider it to be any obligation of his to look either way, to
the right or the left, and he says, ''I am not guilty of any
negligence, if, not having looked either way, unless a car
pops out in front of me. And I can drive anywhere I want
to, keeping my eyes straight on my road.'' We submit that
is not law, that even though he had the right of way, he had
an obligation to keep a reasonable lookout. He has to keep a
reasonable lookout, the same kind of lookout that a reasonable man would have exercised in a similar situation. We
don't believe it possible that there is any evidence here on
the part of ~{r. Phillips, and we wanted to make it very clear,
that he was not looking for anybody, whereas the evidence
is very clear that he could have seen the Barham car if he
had looked. If he had looked for it and not seen it, then he
'vould have been in the position of not having to react. But
he said he didn't look, he said he looked straight ahead. We
think we have made a prima facie case to both defendants
and we ask the Court to submit it to the jury.
page 121 ] Mr. Woodward: After winnowing what we can
out of the conflicting testimony of both parties
as it has been offered, I think, that a photograph taken from
95 steps away shows that you could see the automobile on
Route 652 for quite a distance, or as Mr. Barksdale said, from
300 feet away you could see the car on the highway. In other
words, he said that Miss Clara had to get within 22 feet of
the highway to see the oncoming car. From Miss Clara's
point of view, she didn't see anything. If she stopped and
moved, she was going about seven and a half feet a second.
That would put her about seven and a half feet away.
Manifestily, she didn't look, because she was there. He says
that when he saw her she was right in front of him. That
couldn't be so, because he skidded 33 feet, he had to have
seen her some time in front of him and his statement wouldn't
hold water in that respect, that he didnt' see her until she
was right in front of him. He said he was going down the
road and wasn't looking either way, he had been traveling·
that road for ten or twenty years, it wasn't his duty to see
anything. He came on down that road pell mell, and he
doesn't know what speed he was going. It is up to the jury to
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determine the facts and circumstances, whether
page 122 ] they believe him, or not. We are not necessarily
limited to what he said, but we have facts there
that the jury can draw their conclusion from. And I think,
according to ~Ir. Phillips' testimony, or according to computation of his running 45 miles an hour, to go that 600 feet
in the time Miss Clara could have gone 75, so it didn't
happen the way they say. And it is up to the jury what they
believe. According to the photograph, you can see quite a
distance, fence and all. The further down the road you drive,
the better you can see. I don't see how it is possible to say
that it is just simple negligence when she pulls out in front
of an oncoming car and how he can say that he was exercising reasonable care when he goes down the road without
consideration, among traffic. He knew the road was there.
And I think we have got simple negligence on his part and
gross negligence on her part, if not gross negligence on the
part of both of them.
The Court : I don't know whether they are gross negligence
or simple negligence, but I think either is a question for the
jury to determine. I overrule both motions.
Mr. Rixey: We note an exception, for the record.
Mr. Moyler, Sr.: We except to the Court's ruling.
page 123 ]

(Whereupon, the Court and counsel returned
to the Court room).

The Court: Mr. Rixeyt
Mr. Rixey: Yes, I will call Miss Barham back to the stand.
CLARA HOLT BARHAM,
one of the defendants, having been previously sworn, was
recalled for further examination and testified as follows:
DIRECT EXAMINATION
By Mr. Rixey:
Q. Would you state your full name, pleaseY
A. Clara Holt Barham.
Q. ~iiss Barham, where do you liveT
A. In Capron.
Q. What was your relationship to the deceased, Lucy Mason
Holt?
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A. She was a first cousin.
Q. I want to call your attention to August 21, two years
ago, in 1961, the day this accident happened, and ask you if
you will tell us first, please, how you and Miss Holt
page 124 ] happened to be in the automobile together t
A. She was visiting me and it was a warm summer evening. She was not well and I just thought it would
be nice to go for a little ride. We had a late supper and I
called my sister-in-law, Mrs. Nancy Barham, and asked her
if she would like to go for a ride. She didn't drive. She said she
would and I thought we would go for a short ride and I was
going to Drewryville on the road in front of the State Farm.
Q. Where was Miss Holt seated in the automobile!
A. She was seated in the front seat with me, to my right.
Q. Where was Mrs. Nancy Barham seated!
A. In the back seat.
Q. At this intersection where this accident happened, were
you familiar with itt
A. Yes, sir.
Q. Had you ever been there on previous occasions f
A. Yes, it is very pretty out there where the State Farm
is, and sometimes I would go for a short ride there.
Q. Were you aware that there was a stop sign there at
the intersection f
A. There was a stop sign, not at the intersection.
Q. Near the intersection t
A. Yes, I saw the stop sign.
Q. As you were approaching along Route 652,
page 125 ] and approaching the intersection, what was your
speedY
A. Will you repeat that!
Q. As you approached the stop sign, before you came to
the stop sign, what was your speed t
·
A. I don't think I went over 35 miles an hour at any time
because I wasn't going any place particularly, just a little
drive. And I don't drive fas_t, anyway. I don't know the speed.
Q. As you came to the stop sign, what was your approximate speedY
A. I would say 35 miles an hour. I don't think it was more.
Q. Did you slow down when you approached this intersection f
A. I slowed down at the stop sign.
Q. You slowed down to what speed in your estimation t
A. A mere crawl, about as slow as I could go.
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Q. Where were you in reference to Route 308 when you
came to a stop Y
Mr. Woodward : She hasn't said she came to a stop.
The Witness : Oh, I stopped.
By Mr. Rixey:
Q. Did you stop there Y
page 126 ] A. Yes, sir.
Q. Can you tell the jury how long you were
stopped there Y
A. Just a matter of seconds. I stopped just long enough
to get a good view, you know, from either side.
Q. Show us, if you will, please, Miss Barham, in which
directions you looked when you stopped there.
A. I looked to the left first, and then there was nothing in
sight. And then I looked to the right and there was nothing
in sight, and I started across.
Q. And where was it, your intention to goT
A. I was going to drive to Drewryville and come back
home on 58.
Q. Were you going straight across Route 308 or were you
going to make a turn there Y
A. I was going straight across.
Q. Now, for how long had you known Miss Lucy Mason
Holt!
A. All of my life.
Q. Do you know what the condition of her health was in
the last years of her life Y
Mr. vVoodward: We object to that unless she shows some
special qualifications or knowledge.
1\Ir. Rixey: I think she is going to tell us about the special
qualifications or knowledge she has. I will withpage 127 ] draw that question and go into how close she was
to her.
By Mr. Rixey:
Q. How close were you to Miss Lucy Mason Holt Y Did
you have occasion to help her often T
A. I saw her often. She came out home and stayed quite
a bit and would come and stay as much as a month at a time
and sometimes a week.
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Q. Were you in a position to know what the condition of
her health was in the later years of her life T
A. Ye.s, I certainly think I was.
Q. Tell us, if you will, whether or not she suffered from
any illnesses T
A. She had diabetes for years. I don't know just how long,
but she had had diabetes for a long time. And prior to her
visit to my home, she had a fall in her home and struck her
head and she was in the hospital. Now, my impression is that
she was in the hospital a week or two, I am not positive how
long. She was there and then she went to her home. She
lived down at Willoughby and she lived alone and she was
there, I don't know how long, just a matter of weeks. And
she said the doctor said he wanted somebody to be with herMr. Woodward: We object to what the doctor
page 128 ) said.
The Court: Sustain the objection.
By Mr. Rixey:
Q. After she stayed there at Willoughby, where did she
then goT
A. She came to my house.
Q. Why did she come to your house Y
A. I wrote her that as soon as she was able to get about,
I would be glad for her to come to my house and recuperate.
Q. Was she in the process of recuperating at your house
when this a~cident happened T
A. Yes.
Q. Did you have a feeling of closeness to Miss Lucy Mason
Holt!
A. Yes.
Mr. Woodward: I object to that as leading the witness.
Mr. Rixey: I don't think you lead the witness unless you
suggest the answer. I think it is proper.
The Court : I think it makes no difference, go ahead.
By Mr. Rixey:
Q. Miss Barham, I ask you if before the colpage 129 ) lision with Mr. Phillips, either of the two passengers in your vehicle made any statement or
exclamation or called your attention to this coming vehicleT
A. No.
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~Ir. Rixey: All right, thank you very much. Gentlemen, you
may inquire.

CROSS EXAMINATION
By ~Ir. Woodward:
Q. ~Iiss Clara, 1\Hss Lucy was a person of unusual attainment, was she not Y
A. I would say so.
Q. A vivacious and engaging character, was she not¥
A. She had been most of her life, but in later years, she
had changed.
Q. In what respect, physically!
A. Yes.
Q. She was much more intelligent than the average person,
wasn't she¥
A. I think so.
Q. And she enjoyed her life, did she not?
A. I think she had most of her life, but I would say in
the last year or so, I wouldn't say she enjoyed it too much.
She was not well.
page 130 )
Q. What¥
A. She was not well. She was the kind of person
that was happy as a vivacious person, but I would say for
several years, there were changes.
Q. Changes like any person 80 years oldY
A. More than most, because she felt miserable. The summer
she was with me, she was very miserable.
Q. The car you were driving was struck from your left T
A. Yes.
Q. Miss Lucy had no opportunity to see or hear or observe
anyone approaching from her leftY
A. Not very well, because she was sitting on the right-hand
side of me, and I was on the left. I was struck on the left unless she turned her head.
Q. Did you hear a horn blowY
A. No.
Q. You say you got out on the road and looked to the left
and you could see the crest of the hillY
A. Yes.
Q. Notwithstanding that, you had gone about 12 feet when
you were struck?
A. I don't know -
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Q. The width of the road less three or four feet T
A. I don't know.
page 131 ] Q. Do you know it is an 18 foot road T

A. Not unless some body would tell me. I know
I had just gone onto the road just far enough to be able to
see.
Q. No question about your being able to see Y
A. No, my eyesight is perfect.
Q. And you didn't see any car at allY
A. No, I didn't.
Q. WhyY
A. Because he wasn't there.
Q. You think he went 600 feet while you were going half
the width of the road T
Mr. Rixey: I object to counsel arguing with the witness.
I don't think he ought to do it.
The Court: Sustain the objection.
Mr. Woodward: I intend to ask her if it was her position
that the car approaching went 600 feet while she was going
part of the way across the road.
Mr. Rixey: She didn't see the Phillips vehicle.
The Court: The evidence of this witness has been that she
didn't know how far she went. She hasn't been able to testify
how far she went yet.
By

~Ir.

Woodward:

Q. I -understood from you that the front of your car was

just about at the edge of Route 308, the paved
page 132 ] portion of it Y
A. I don't know.
Q. How far- the back of your car, how far back from the
edge of the road was itY
A. I don't know- but I want to be sure, not what I am
guessing. I know I drove out just far enough to the intersection, on the apron, I believe it is called. I drove out there
just far enough to be able to get a good view of the road and
its directions.
Q. How far were you then from the intersection Y
A. How far was I from the intersection Y ·
Q. That is right.
A. I don't know.
Q. Do you know whether you were 50 feet, or not Y
A. I have no idea. I just drove - just drove to the inter-
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section and just far enough into it to be able to get a good
view of the road. That is all I can tell you.
Q. All the way down the highway you could see Y
A. Yes, so far. There was an incline there and I could see
to the top of that.
Q. Some discussion has been had here as to the meaning
of your word, "hesitate." Do you mean you stopped Y
_A. vVhen I said, "hesitate," I meant that I stopped for a
short while, just long enough to look in both directions.
Q. Why didn't you say so then Y
page 133 ] A. I don't know why. I was questioned while
I was in the hospital. I was questioned later. I
suppose I used it the first time and I thought it was the best
thing to use the same answer. But that is all it meant to
me, that I just stopped for a short while, not just stopped,
and kept standing there.
Q. Do you recall whether the Phillips car, after the accident, was on its top or on its side Y
A. I never saw the Phillips car. I only know what I have
been told.
Q. So the Phillips car came right out of the blue and struck
youf
Mr. Rixey: I object to it, if your- Honor please. It is an
improper question.
By ~fr. Woodward:
Q. Let's put it this way - you never saw it Y
A. I never saw the Phillips car.
Q. Right up until now!
A. I never laid my eyes on the Phillips car or on Mr.
Phillips until some time after I pad been in the hospital.
Q. Did Miss Lucy drive from your house to Norfolk two
days before this accident!
A. When she was at my house she drove back
page 134 ) to her home at Willoughby to get some mail.
Q. How long was that ~efore the accident T
A. I don't know.
Q. Was it within three or four days Y
A. I don't know. I think she had been at my house about
two weeks before the accident, as well as I remember. And I
think she had been back to Norfolk just a few days before.
I didn't want her to go. I was uneasy about her going and
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when she came back she said, "I have never been as tired
in my life as I am now.''
Q. Did she drive back!
A. She drove herself to Norfolk and back.
Q. Then she was in full possession of all her faculties f
A. Yes, enough to do that.
Mr. Woodward: All right.
By Mr. Moyler, Sr.:
Q. Miss Barham, Mr. Phillips was a patient in the hospital,
too, was he not Y
A. Yes.
Q. And he has filed suit against you and you have answered
and filed a cross suit against him through your attorney; is
that right!
A. Yes.
page 135 ] Q. What relation is Mrs. Nancy G. Barham to
you, if anyf
A. She is my sister-in-law.
Q. And she is the widow of Mr. Dashland Barham, and
you are his sister Y
A. That is right.
Q. Do you have any idea of the interval of time between
the time you hesitated, as the testimony is, and the time that
you pulled off in an effort to go across the highway 7 Do you
know how long transpired Y
A. From the time I stopped until I started across!
Q. Yes.
A. No, I don't, it couldn't have been many seconds. It
doesn't take very long, you know, to ascertain whether there
is anyone else on the road, or not. That was just the length
of time.
Q. I am not trying to limit you to seconds, but could you
tell the jury about how many seconds it would take you to
pull up there, slow down, as you said, at the stop sign, and
then hesitate at the intersection and then take offY
A. No, I can't. It would be purely guesswork.
Q. You took your time doing it, didn't you T
A. Yes.
Q. You were in no hurry to get across the highway f
A. Until after I saw it was clear, then I started
page 136 ] across. But I did not start across until I looked
in both directions and looked ahead and there was
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no. car anywhere· in sight that I could see and I heard· no
no1se.
Q. Did you start across fast or slow?
A. Now, that I can't remember, but I - I mean, I know
I had stopped completely and it takes just a little time to
get going. And it seems that - I mean, I have been told
that I was struck when I was in the middle of the highway,
so I don't see how I could have been going very fast.
Q. And I believe you told J\tir. Rixey just now that you
went out into the apron far enough to satisfy yourself in
your mind that you didn't see any carY
A. I know that I didn't see a car.
Q. Were you near, right up near the edge of the hard
surface?
A. I don't remember just how far I was. I don't know
about that.
Q. Do you know that you 'vere within 22 feet of the eastern
edge of Highway 308, which is a hard surface road Y
A. I do not know.
Q. You do not know whether you were within 22 feet, or
not?
· A. Feet doesn't mean too much to me.
Q. That is the time you hesitated, or stopped T
A. I stopped on the edge of the intersection,
page 137 ) that is all I know.
.
Q. But how far from the edge of the intersection, you do not know?
A. I don't know.
Q. And you don't know whether you were close enough to
see all the way up to the top of the crest Y
A. I saw all the way up. I know I was close enough, I saw
all the way up.
·
Q. When you looked to your left, you saw nothing, and then
you looked to your right?
A. That is right.
Q. And then you didn't look back to the left any more Y
A. No.
Q. Between the time - the testimony of the trooper is
that the accident happened about the center of the highway.
By the center of Route 308, its intersection with the center
of Route 652 - between the time that you started across the
intersection from where you hesitated or stopped, as the c~se
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may be, you would not have travelled any further than the
point of impact, to your knowledge, would you Y
A. No.
Q. You don't recall any fences or pine trees or anything
else on there, do you, on the side of the road now f
A. At the present time!
page 138 ) Q. Yes.
A. I haven't been out there recently, but the
first time that I went out there after the accident, I would
not have recognized it as the same place. It had been graded,
the fences had been taken down, and the sign had been
changed.
Q. And moved closer to the highway f
A. Closer to the highway, yes.
Q. But at the time of the accident, the sign was closer to
Route 308, and the road you were on than afterwards f
A. I don't know where it is now.
Q. It is moved now- you understand it is movedf
A. I haven't been out that way for quite a while.
Mr. Moyler, Sr.: That is about all, thank you, Miss Barham.
(Witness excused).
Mr. Woodward: We would like to call on the testimony
of Mrs. Nancy Holt Barham.
~Ir. Moyler, Sr.: I would like to call Mr. Cocke at this time.
In order to save time, Mr. Carden is in the Court house
now and in order to save time - I have him here to
prove these pictures. Would counsel agree that
page 139 ) he took these pictures f They are the ones introduced.
Mr. Rixey: Your Honor, I spent the entire day with counsel
in the presence of the jury. I think if I stipulate one thing
or another, I am going to say one hundred per cent that I
wouldn't stipulate anything. If he had asked me before the
trial, I would have agreed to it.
WILLIAM COCKE, JR.,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Moyler, Sr.:
Q. Please state your name, age, residence and occupation.
A. William Cocke, Jr., from Sussex County, Stoney Creek,
Virginia; 53, and I am Clerk of the Court of Sussex County.
Q. Do you know Mr. Arthur L. Phillips, one of the defendants, in this case T
A. I do.
Q. Is he a citizen in Sussex CountyT
page 140 ]
A. Yes, sir.
Q. Do you know his reputation for truth and veracity in
the community in which he lives Y
A. Yes.
Q. Is it good or bad T
A. Good.
Q. Would you believe him on oath 1
Mr. Rixey: I object. The matter of the truth and veracity
in the community is proper. Anything beyond that we object
to it.
~fr. ~foyler, Sr.: I would like to ask him a question and
don't answer until his I-Ionor rules on it.
By Mr. ~Ioyler, Sr.:
Q. 1Ir. Cocke, would you believe ~Ir. Phillips in any testimony in a statement he may make in a matter in which he
is interested T
~fr. Rixey: If your Honor please, he is asking this witness
to comment uponThe Court: Overrule the objection.
Mr. Rixey : Note my exception.
The Court: You got ahead of me. I sustain the objection.
I rule the question is out of order.
Mr. Moyler, Sr.: That is the last part. He
page 141 ] can testify to his reputation T
The Court: That is all right.
Mr. Moyler, Sr.: You gentlemen want to examine him T
Mr. Rixey: I have no questions.

(Witness excused).
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T. B. FANNIN,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Moyler, Sr.:
Q. Would you state your name - you are Sheriff T. B.
Fannin, and you are sheriff of Sussex CountyT
A. Yes, sir.
Q. How long have you been sheriff!
A. Thirty-nine years.
Q. Do you know ~~r. Arthur L. Phillips!
A. Yes.
Q. How long have you known him T
A. Thirty or thirty-five years.
page 142 ) Q. Is he a farmer in Sussex County!
A. Yes, sir.
Q. Do you know his reputation T
A. Yes, sir.
Q. In the community in which he lives for truth and
veracity?
A. Yes, sir.
Q. Is it good or bad?
A. It is good.
Mr. Moyler, Sr.: Thank you.
Mr. Rixey: No questions.
Mr. Woodward: No questions.
(Witness excused).
Mr. Moyler, Sr.: Mr. McGraw.
WILLIAM R. McGRA.W,
called as a witness on· behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Moyler, Sr.:
Q. Mr. McGraw, please state your name, age,
page 143 ) residence, and occupation.
A. I am William R. ~1:cGraw, and I am 61, and
I am superintendent of Southampton Prison Farm.
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Q. You have been there how long?
A. Since 1955.
.
Q. Did you happen to go to the scene of an accident at the
intersection of Route 308 and Route 652 on the afternoon of
August 21, 1961 f
The Court: And show the relation between the automobile
driven by J\lfiss Barham and Mr. Phillips.
The Witness: Yes, I am sure that is the date, since it was
recalled to my memory. I remember the accident referred to.
By ~Ir. 1\foyler, Sr.:
Q. Had the parties been moved when you got there, sir?
.A. No, sir.
Q. Would you tell the jury what you saw and where you
saw it with relation to the two cars 1
A. Well, when I first arrived from my home - I sent
inmates down to get blankets to put over the two people who
were in the ditch by the car, and of course, the one that was
left in the car. I had no idea who the occupants of the car
were. And I also had the doctor, and the ambulance
page 144 ] summoned to move the occupants of the car.
Q. Both cars T
A. The truck which was turned on its side had a man
sitting on it. Ho'v he got there, I don't know, but he was
there when I first sa'v him.
Q. Who was the manY
A. I have no idea.
Q. Do you know whether this was the man 1
A. I wouldn't have any idea. I have never seen him before
that that I lmow of.
Q. Was he pointed out to you thereY
A. No, he wasn't pointed out, I just happened to see him.
Q. What was his condition!
A. "\Vell, he was sitting up there and was just sitting there
and he seemed to be more or less dazed. I had no conversation
with him that I remember, unless I asked him whether or
not he was hurt.
Q. Do you know any details or evidence pertaining as to
how the accident happened or where the cars were at the
time of the collision, 1\tir. McGraw!
A. I have no idea about how it happened. I heard the
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collision and then I merely saw the cars or the truck and
the car after that.
page 145 )

Mr. Moyler, Sr.: That is all, thank you, sir.
Mr. Rixey: I defer to you.

CROSS EXAMINATION
By Mr. Woodward:
Q. How far were you away from the intersection were you
heard the accident!
A. My home is about- I imagine in the neighborhood of
two-tenths of a mile, maybe a little less across the field.
Mr. Woodward: That is all.
Mr. Rixey: I have no questions, if your Honor please.
The Court: That is all, Mr. McGraw. May this man be excused.
Mr. Moyler, Sr.: Yes, sir.
(Witness excused).
RICHARD 0. CARDEN,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
. DIRECT EXAMINATION
page 146 ) By Mr. Moyler, Sr.:
Q. State your name, age, residence and occupation.
A. My name is Richard Carden, I am 32 years old, I live
in Hanover County, Virginia, and I am engaged in public
relations.
Q. Have you had any photographic experience 7
A. Yes, sir.
Q. How muchT
A. Fourteen years.
Q. Were you formerly connected with one of the Norfolk
newspapers with an office in Suffolk!
A. I was.
Q. Mr. Carden, I hand you three pictures here that have
been previously introduced as Exhibits D-1, D-2, and D-3,
and I will ask you if you will look at those pictures and state
whether or not you took them.
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A. Yes, sir.
Q. Do you know when they were taken Y
A. It was about this time of year, in late October or early
November, to the best of my knowledge.
Q. Was that the year of the accident!
A. Yes, sir.
Q. At what level were they taken, if you recall Y
A. At what level T
Q. What level from the ground T
page 147 ) A. Oh, eye level.
Mr. Woodward: What did you say¥
The Witness : Eye level, my eye level.
By Mr. 1\!Ioyler, Sr.:
Q. Do they represent a true picture of the area which they
are supposed to represent Y
A. Yes, sir.
Mr.

~foyler,

Sr.: Any questions, gentlemen t
CROSS EXAMINATION

By Mr. Woodward:
Q. 1\!Ir. Carden, was it raining the day you took these pictures!
A. No, sir, very dull, overcast day.
1\!Ir. Woodward: That is all.
By Mr. Rixey:
Q. Did you take these pictures at the request of Mr. Moyler Y
A. No, sir.
Q. You didn't take them until October or November of
1961!
A. To the best of my recollection.
page 148 ) 1\!Ir. Rixey: All right, no further questions.
The Court: All right, sir, Mr. Carden, you may
leave.
(Witness excused).
Mr. ~foyler, Sr.: If your Honor please, pursuant to notice
some time ago - ~fr. Clerk, may I see that - a notice to
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Mrs. Barham, we had some depositions taken. I understand
that Mrs. Nancy G. Barham is not able to come to Court or
not in Court and these depositions are taken with the view
of having them read to the jury. And I think we have discussed that today and it is proper at this time to proceed
to read the interrogatories or the notice and the notice to take
depositions.
The Court: I think it would be better for one of you
gentlemen to read the questions and one the answers.
Mr. Moyler, Sr.: All right, if you have any objections,
state them as you go along.
These depositions show that the following gentlemen were
present, Messrs. Britt and Carter, by Mr~ John M. Britt;
Messrs. Worthington, White and Harper, by Mr. Luther W.
White, III, and Mr. Thomas L. Woodward; Messrs. Moyler
and Moyler, by Mr. J. Edward Moyler and Mr.
page 149 ] J. Edward Moyler, Jr.; Messrs. Rixey and Rixey,
by Mr. Jack F. Rixey.
Mr. Rixey: I think we can stipulate that we will waive the
signing and sealing.
NANCY G. BARHAM,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Moyler:
Q. Will you please state your name Y
A. Nancy G. Barham.
Q. Your age, occupation and residence T
A. Seventy-two, occupation, hous.ewife, and I reside in
Capron, Virginia.
Q. You are at present the plaintiff in a suit which your
attorneys have filed for you against Miss Clara Holt Barham
and Mr. Arthur L. Phillips?
page 150 ] A. Yes.
Q. Alleging personal injuries and asking damages against both of them; is that correct Y
A. Yes.
Q. Do you drive an automobile, Mrs. Barham!
A. No.
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Q. Do you know whether the automobile that was driven
or to be driven by Miss Clara Holt Barham that day has an
automatic transmission or gearshift?
A.. I haven't any idea.
Q. You were a passenger in the automobile driven by Miss
Clara Holt Barham; is that right Y
A.. Yes.
Q. Who were the other occupants in the automobile T
A. ~£iss Lucy Mason Hoi t.
Q. And, of course, Miss Clara Holt Barham, who was the
driver?
A. The driver.
Q. And you had an accident on August 21, 1961, in Southampton County?
A. On Monday afternoon.
Q. Was it dark or was the sun shining~
A. It was around about seven o'clock - I call new time.
Q. Daylight time?
page 151 ] A. Yes, you know, in the afternoon.
Q. Where had you gotten in the automobile and
where were you going at the time of the accident!
A. Out here in front of my gate and we were going for a
ride, no special place at the time. But she said, "Let's go
around by the State Farm.'' You know she asked us all the
way we wanted to go.
Q. Will you please state, as far as you recall and as far
as you know, how the accident happened.
A. Well, we were going on the old highway and faced going towards Drewryville, and we came to this crossroad.
And she stopped and looked both ways and then she said,
"Oh, what a beautiful afternoon," and started on.
Q. Started where!
A. She started, you know, across.
Q. Started across the intersection?
A. She started, you know, to go across the road, but she
didn't get far. I don't know the distance she got.
Q. Was that the time that the automobile driven by herself and one driven by Mr. Phillips had a collision T
A. Yes.
Q. Did or did not that happen in the middle of 308, which
is the road that runs from 258 on back T
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A. We were going towards Drewryville and he was going
toward Joyner.
page 152 ] Q. You were going west toward Drewryville
and Mr. Phillips north towards Joyner; is that
right!
A. Yes.
Q. Were you familiar with the location and the scene at
that intersection, Mrs. Barham T
A. No.
Q. Do you recall whether or not there were fences Y
A. Yes, there was a fence.
Q. And would you describe whether that is a low fence
or high fence or close to the road, or not Y
A. It was past- it was not right at the road, I would say.
I don't know the distance. It was a fence coming along and
then turned up that way (indicating). I don,·t know what to
say about the distance. I would say - I don't know the distance.
Q. Do you know at what point and how far from the intersection Miss Clara Holt Barham stopped her vehicle before.
she went into the intersection?
A. No, I don't know that distance.
Q. Do you know or do you recall that there was a stop
sign!
A. No, I did not see it, because I wasn't driving. I wouldn't
never look out for that.
Q. Do you know how far you could have seen to your left
as you got into the intersection at the time of the
page 153 ] collision Y
A. No, I don't know that distance.
· Q. Did or did not the collision take place more or less
suddenly, or was it - how did it happen Y
A. As I said, just now, when she started across, I saw this
truck, and I didn't have time to say anything, not even to
holler.
Q. As she started across, where was the truck!
A. I don't know the distance, I could see it.
Q. Was it close to the Barham vehicle, or not!
A. Well, it wasn't too close, but I couldn't tell you the
distance. I know I saw it. And then it happened so quickly,
I had not even time to say anything. I was on the back seat.
Q. So, between the time that you first saw it and the time
it happened, was very quick!
A. I would say it was right - I don't know the time.
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Q. Did you see the Phillips truck before you went into the
intersection?
A. I did not see it until we started.
Q. Started across the road Y
A. No- yes- no, that highway up there- it is hard to
say.
Q. Is it not a fact or do you know the accident
page 154 ] did take place about the middle of the highway,
of the hard surface 1
.A. Really, I couldn't say that. When I saw the truck it hit
so quickly that I was knocked unconscious, but I think it
was about the middle.
Q. The car you were in was at the. intersection of the hard
surface road and started in at the time you saw the truck?
A. Yes.
Q. And it hit?
A. I didn't have time to say anything before it hit.
Q. Do you have any idea, :l\1rs. Barham, how far you could
have seen up the highway to the left at any given point 1
A. No, I don't.
Q. Did you observe any action on the part of Miss Clara
Holt Barham immediately before the impact and if so, what
were they?
A. No, no more than usual. She, as I said, just now, after
she stopped at the intersection, she said, "What a beautiful
afternoon." And she was the driver and started up the car.
Q. Of course, you didn't expect there would be an accident Y
A. No, I didn't think about that.
page 155 ]
Q. I believe, I didn't ask you where you were
seated in the automobile?
A. In the middle of the back seat.
Q. What was that, a sedan T
A. A Ford four door sedan.
Q. What model Y
(Discussion off the record).
Mr. JYioyler: I would like to state that the statement of
counsel was whether it was a gearshift or automatic, and
that is all we have eliminated. Do you think it's better, Mr.
White, to add it?
l\1r. White: I don't think it adds anything.
Mr. 1\Ioyler: I don't think it is withholding anything either.
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By Mr. Moyler:
Q. Did you have the opportunity or were you in .a position
to judge the speed of either of the automobiles at the time
of the accident!
A. No.
Mr. Moyler: I think that is all I want to ask.
CROSS EXAMINATION
By Mr. Rixey:
Q. Mrs. Barham, before the afternoon that
this accident happened, had you been out riding
with Miss Clara before f
A. You mean any other time before this T
A. Yes, ma'am.
A. Oh, yes, I had.
Q·. On the afternoon you went riding with her that this
accident happened, before you got up to the intersection,
was Miss Clara driving all right as far as you knewf
A. As far as I know.
Q. Was there anything about her driving to alarm you or
cause you concern!
A. No.
Q. After she stopped at this intersection, can you tell us
approximately how long she remained stopped Y
A. No.
Q. If you knowf
A. I do not know.
Q. When she started forward, do you know how far she
had gone forward before the accident happened f
A. Now, let me get it straight- you mean after she stopped
and started in the highway T
·
Q. Yes, ma'am, and started in again, how far did you go
before the accident happened, if you know!
A. I don't know that even.
page 157 ) Q. Do you know approximately how fast Miss
Clara was going Y
A. No, I wasn't judging the mileage. All I was doing was
riding.
Q. Do you know of anything improper about the driving
on the part of Miss Clara Barham t
A. No.
page 156 )
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Mr. vVoodward: I object. That calls for an opinion. I move
that the answer be stricken.
By Mr. Rixey:
Q. lVIrs. Barham, do you know of anything that
Barham should have done that she didn't do Y
A. No.

~Hss

Clara

~fr. Woodward: We object to that, your Honor, as calling
for an opinion.
The Court: Sustain the objection.
Mr. Rixey: We note an exception to it. I think it is an
important piece of testimony.
The Court: All right, note your exception.

By ~{r. Rixey:
Q. Do you know of any action or driving on the part of
lVIiss Clara Barham that she should have done or shouldn't
have done'
page 158 ) A. No.
Q. As far as you know, was Miss Clara look~
ing where she was going Y
A. As far as I know.
Q. Do you know that before she started forward she looked
in both directions!
A. I do know that, and then she made a remark, ''What a
beautiful afternoon,'' and then I wasn't paying any attention any more to her.
Q. You said you did not know what her speed was!
A. No, I do not.
Q. Can you tell us whether it was a relatively slow speed
or an excessive speed¥
A. No, I can't tell you.
Q. Had she just started forward T
A. She started forward.
Q. Had she just started for,vard when the accident happened!
A. Oh, no, she started across the road.
Q. Can you tell me how fast- this Phillips man was going¥
A. No, I couldn't. I don't know anything about mileage
on automobiles because I have never driven one.
Q. After you saw this Phillips man, what did he do, did
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he put on his brakes and/ or swerve his car to
page 159 ] cut it, did you see that!
A. I don't know about that. All I know, it was_
done so quickly.
Q. When you saw the Phillips vehicle, was it coming down
the hillY
A. HillY It seemed like it was coming up the hill there.
You know, that little hill there. The crosaroad I am not too
familiar with.
Q. Did Miss Holt say anything to Miss Clara before the
accident occurred T
A. No, I don't remember her saying a word.
Mr. Rixey: Thank you very much. I have no further questions.
By Mr. Woodward:
Q. Mrs. Barham A. Who are you Y
Q. I am Thomas Woodward.
A. I just want to get it straight.
Q. You were on what is known as the Prison Camp Road
coming out to the road leading to Yale Y
A. Yale Y No, leading to Drewryville and the other road
was going to Yale, Mr. Phillips.
Q. You were heading to where the prison camp was Y
A. Yes.
page 160 ] Q. And Mr. Phillips came from your left!
A. Yes.
Q. You said Miss Clara stopped how far back - how far
back from the Yale Road was Miss Clara's car when she
stopped!
A. I would say just the distance anybody would stop before
going into an intersection.
Q. Would you say that would be 15 feetf
A. I don't know that.
Q. At the time you stopped, was the Phillips car in sight Y
A. At the time - I didn't see it when we stopped, I saw
it when we started across.
Q. You know, as you come out of the road, like Miss Clara
came out of that road, there is a hill to the leftY
A. Yes.
Q. There is a grade there Y Now, Mr. Phillips, then, came
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down that grade to hit ~Iiss Clara? He came down that
little hill there?
A. He was coming down that road.
Q. Now, when Miss Clara stopped, was she in position to
see the road· both ways?
A. I would say so.
Q. You were not knocked unconscious, were you T
A. Yes.
page 161 ]
Q. Ho'v long, if you know, were you unconscious before you came to and could recognize and
think about things T
A. I don't know that.
Q. Was it the same day~
A. Oh, yes, that same afternoon.
Q. Where were you when you first realized that you had
had an accident?
A. In the bottom of the car.
Q. Then, you were just knocked out for a few minutes?
A. I don't know the time. If I was unconscious, I wouldn't
know.
Q. Do you know who first came to you!
A. Yes, Joe Barham, my grandson.
Q. Where does he live T
A. Up at the corner, up here. And I was asking for Ira.
Q. Ira is your son T
A. Yes, and he said, '' ~{ama, he is here.'' I kept on hollering that I wanted Ira.
Q. Did Mr. Phillips say anything that you remember!
A. No, I don't remember seeing him because, you see, I
was knocked unconscious.
Q. When you came to you were still in the carT
A. Yes.
Q. And that was on the opposite side of Yale
page 162 ] Road!
A. Yes.
Q. When you came toT
A. Yes, I was in the bottom of the car. And to the best of
my remembrance - I was hurt so bad, I was surrounded with
people and the first I remember was Joe Barham. And I
wanted Ira. I remember distinctly I was hollering, "Ira."
Q. Can you tell us, and I don't want you to tell us anything
that is not in strict accordance with your recollection, just
the facts.
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A. I am not.
Q. Can you tell us whether ~Hss Clara was in position to
see both ways on the road when she stopped Y

Mr. Moyler: I object to that. It depends on what position
she was when she stopped and how far back, and obviously it
is a question that the witness can't answer intelligently.
The Court: Repeat the question.
By Mr. Woodward:
Q. Do you know whether at the time that Miss Clara
stopped she was in position to see both ways on the road
from which Mr. Phillips carneY
A. No, I don't know that.
page 163 ] Q. But you were sitting right behind her in
the back seatY
A. Yes.
Q. Could you see both ways in the back seat Y
A. I wasn't even looking. I wasn't doing nothing but riding.
Q. Now, you don't recall, as I understood your answer to
the previous questions, how far Miss Clara had gotten in the
highway that Phillips was on before the accident took place Y
You don't know how far Miss Clara had gone into the intersection before the accident took place Y
A. Mr. Woodward, I was on the back seat. I wasn't driving. I wasn't looking what was happening, or anything, because it was all done so unexpected.
Q. Do you know how far back from the road Mr. Phillips
was on Miss Clara was before she stopped!
A. You mean him coming!
Q. Yes.
A. I didn't see him when we stopped.
Q. Here is what I am trying to find out. How far back
~Iiss Clara was on the road you were on from the road Mr.
Phillips was on eventually!
A. Let me tell you this. If she had gotten in the middle
of the road, she would have gotten across. But she stopped
like anybody else, when you go across a crossroad.
page 164 ] Q. Would you say some 10 or 15 feet Y
A. I don't know the distance.
Q. Did you see the stop sign there Y
A. No, I wasn't looking for one.
Q. Do you know whether one was there, or not!
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A. No, I don't know that. She was driving, I don't ever
drive.
Q. The reason I am asking, you have stated in a suit
brought against Miss Clara Barham, that Miss Clara failed
to heed the stop sign. What do you mean by that T
A. When did I say that¥
Q. That is in a case you brought against Miss Clara and
Phillips.
A. I have never been questioned before.
Q. That is what you said, that Miss Clara failed to heed
the stop sign?
A. She stopped, but about the stop sign, I haven't seen the
stop sign. I wasn't looking for one.
Q. Did the car come to a complete stop or roll slowly!
A. Yes, she stopped and looked both ways, and I don't
know what she saw, because she was the driver. And then
she started up, and she said, ''What a beautiful afternoon.''
Q. That is after she started off!
A. Yes.
page 165 ]
Q. Do you know how far she had gotten when
she said that from where she had stopped?
A. No, I do not.
Q. You will say that she stopped?
A. Yes, I say she stopped.
Q. And you say she looked both ways T
A. Yes, and then she said, like I say, "What a beautiful
afternoon," and that was all I know.
Q. The next you remember, you were in the bottom of the
car on the opposite side of the road T
A. I say what?
Q. The next thing you remember is when you were in the
bottom of the car on the opposite side of the road Y
A. Yes, I don't know which way that car was turned. If
I was unconscious - if you were unconscious, could you tell
which way the car turned?
Q. I don't mean that. I mean, you were on the opposite
side of the road you were entering, you were over on the
corner?
A. I don't know that.
Q. I understood you to say A. I was in the bottom of the car when I woke up, with the
car turned like this. (Indicating).

104

Supreme Court of Appeals of Virginia

NOJYWy G. Barham
Q. Was the car over on its side or turned up, sitting upright!
page 166 ] A. I don't know that.
Q. Who would know that, would your son, Ira,
or Joe T Your son, Ira, came there before you got out of the
carY And your grandson, Joe, was there before you got outt
A. Yes.
Q. Do you know whether Mr. Phillips talked with either
your son or Joe T
A. Joe, - he does. No, I don't know a thing about Mr.
Phillips. I never saw him until I got to the hospital.
Q. Did he tell you how the accident happened T
A. No, because I wasn't talking to him.
Mr. Woodward: That is all.
RE-DIRECT EXAMINATION
By Mr. Moyler:
Q. Do you know if Miss Clara Holt Barham looked to the
right and the left, or to the left and the rightY
A. I don't know. I remember she looked this way (indicating) and then this way (indicating) and that is all I
remember.
Mr. Rixey: I would like for the record to show that when
Miss Barham just said that she looked "this way" she
used her right hand, and when she stated, ''this
page 167 ) way,'' she used her left hand.
The Witness: You mean to say that By Mr. Moyler:
Q. Do you know which way Miss Clara looked first T
A. No, I don't know which way. She had turned her head,
she looked, and then she said, ''What a beautiful afternoon.''
Mr. Moyler: The witness turned her head to the left when
she said she had looked, and then turned her head to the
right, and then said she didn't know which way she looked.
That is all.
(Witness excused).
Mr. Moyler, Sr.: We have no more witnesses to present
to the Court, your Honor.
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The Court: All right, sir, do you gentlemen have any
rebuttal t
J.\IIr. White: No, sir, we have no further evidence.
The Court: All right, gentlemen, you gentlemen be at ease,
we will be with you shortly.
(Whereupon, the Court and counsel retired to
page 168 ] chambers to argue instructions.)
(Whereupon, the Court recessed, to reconvene
again tomorrow, November 27, at ten o'clock a.m.)
page 169 )

*

*

*

*

*

Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above entitled case in
said Court on November 27th, 1963, before the Hon. James
C. Godwin, Judge of said Court, and jury.

*

*

*

*

*

page 170 ]

The Court: Gentlemen, I will read to you the
Court's instructions. After you have heard the
argument of counsel you will take the Court's instructions
to the jury room with you along with the exhibits in the
case and you will return your verdict. Now, there are four
possible verdicts you can render in this case. You can find for
the plaintiff versus Miss Barha-m, you can find for the plaintiff versus Mr. Phillips, you can find for the plaintiff versus
both Miss Barham and Mr. Phillips, and you can find your
verdict for the defendants, and you will bring in your verdict
in one of those four ways. You will apportion your verdict
according to the Court's instructions.
(Whereupon, the instructions of the Court were read to the
jury).
(Whereupon, the matter was argued by counsel for all the
parties, plaintiff and defendants.)
(Whereupon, the jury retired to their room to consider of
their verdict.)
l\{r. Moyler, Sr.: Subject· to the verification by the judge
that the motion was made, we want it understood that at the
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conclusion of all of the testimony, the defendant, Phillips,
moved to strike the evidence in the case as to him, which
motion the Court overruled, to which action of
page 171 ) the Court the defendant, Phillips, by counsel, excepted, for the same reasons given in the argument of the motion to strike at the conclusion of the plaintiff's testimony.
Mr. Rixey: I wish to renew my motion made at the conclusion of the plaintiff's testimony, I wish to renew it at the
conclusion of all the evidence.
(Which motion, the Court overruled, to which action of
the Court the defendant, Barham, by counsel, excepted to the
Court's ruling.)
Mr. Moyler, Jr.: I want to except to the granting of the
Instruction Number 12 of the defendant, Barham, for the
following reasons: That the instruction in the first paragraph defines the duty to look, as requiring not only the
physical ability of looking, but reasonable action to avoid the
danger which an effective lookout would disclose. And yet
in the same instruction, in the second paragraph, the Court
in a finding instruction indicates that if Miss Barham, Number One: Did stop for the stop sign, and, Number Two: Did
look for traffic on Route 308 before entering the highway,
under such circumstances the jury could find for her in the
event that they found she was not guilty of gross negligence.
The defendant, Phillips, thinks it was prejudicial to him now
to include in the second paragraph the duty of
page 172 ] exercising reasonable action to avoid the dangers
which an effective lookout would disclose or, and
for the reason is defective in leaving out the third element
of what Miss Barham must do before the jury could find
that she was not liable. The error of the Court is in not
repeating in the second paragraph the pronouncement of the
law applicable in the first paragraph of the instruction and
not in further explaining the word, ''look.''
We want to except, also, to the action of the Court in refusing to grant '' C, '' which told the Court that if they believe
that Phillips was cpnfronted with a sudden emergency and he
made a choice, that it was not the wisest choice, that he would
still not be held liable if he used reasonable care under all
the circumstances, and the jury so found. And the corollary
to Instruction '' C, '' namely Instruction '' D, '' which would
tell the jury that if he was guilty of negligence that brought
about this sudden emergency, then, of course, he could not
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rely upon his actions in the sudden emergency. These are
both drawn from model instructions, 55 and 56 of the Judicial
Conference.
Defendant Phillips objects and excepts to the ruling of
the Court in granting Instruction Number 3 as written, because it tells the jury that if they believe that
page 173 ] Phillips was driving at a greater speed than was
reasonable and proper under all the facts and
circumstances, we do not think this instruction proper because the evidence shows that ~Ir. Phillips was driving in
the lawful speed limits of the State of Virginia and there is
nothing in the evidence that would raise a question about him
driving improper or at a greater speed than was justified
under the evidence.
Mr. Woodward: I have no exceptions.
Mr. Rixey: Let the record show that at the conclusion of
all the evidence, Defendant Barham moved the Court to strike
the plaintiff's evidence on the grounds previously stated,
and that the Court overrules the motion, and Defendant
Barham noted exception. Further, at the conclusion of all
the evidence, the defendant, Barham, moved the Court to
enter summary judgment for the Defendant Barham on the
grounds that the plaintiff had failed to make out a case of
damages against the defendant, that there was insufficient
evidence in the case to justify this death case going to the
jury, and that the elements which go to make up a death claim
were lacking in this case as to damages. And, therefore, summary judgment should have been entered for the defendant,
Barham. The Court overruled the motion and the defendant
noted exceptions.
Now, Defendant Barham objects and excepts to
page 174 ] the Court's granting any instructions to the plaintiff against Defendant Barham on the grounds
previously stated, that a case of gross negligence has not
been made out as to this defendant.
More specifically, the defendant, Barham, objects and excepts to the Court's granting of the following instructions:
Number One. This is an instruction contrary to the law and
and the evidence. It includes the words, "wanton and culpable" when it should not. It refers to reasonable care and
reasonably prudent action when, in fact, such was not the
test as to the Defendant Barham. And it was confusing and
misleading to the jury in view of the great conflict in this
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case between the degrees of care that were required of the
respective defendants as to the plaintiff.
Number Two is contrary to the law and the evidence in that
there is not sufficient evidence in the case to justify Paragraphs 1, 2 and 4. There is no evidence that Miss Barham did
not stop or that her vehicle was not under control or that
she was operating at an unreasonable speed; and further,
the instruction advises that failure to exercise slight care in
any one of the duties set forth could amount to gross negligence. That is not the law in Virginia and the
page 175 ) instruction is obviously prejudicial to the defendant, Barham.
Number Four. This instruction is a general damage instruction. There is no evidence to support it and the instruction, itself, is too general to be applicable to the evidence in
this case. There are no guides or rules of elements set forth
in the instruction to enable the jury to know how far to
reach on their verdict for the plaintiff, should that be their
intention. This instruction is in direct conflict with the
statutory law of Virginia and the cases in connection with
damages in death cases.
Number Six. This instruction is very confusing and misleading in that it discusses proper lookout in terms of reasonable care. A test which is applicable to Mr. Phillips, but
not to Miss Barham. The instruction is obviously prejudicial
to the defendant, Barham, in that it should have been qualified
so that the jury would know that slight care in maintaining
a proper lookout was applicable to Miss Barham and not
just reasonable care as a general proposition.
Number Nine. The refusal of the Court to grant the final
sentence in this instruction, Number 9, and likewise, Instruction 12, was error in that the language stricken tried to point
out to the jury that what the jury decided as to
page 176 ) the case of the plaintiff against Barham was not
involved insofar as the jury's decision in the
case of the plaintiff against Phillips. In other words, the jury
could make a certain finding as to Barham and it was immaterial as to what their decision would be in regards to
Phillips. The language is, ''and this is true whether or not
you find your verdict for the plaintiff against the defendant, Phillips.'' This language is proper and necessary in
almost all cases where there are two defendants. It is beneficial to the thinking processes of the jurymen in order that
they will know and understand the difference between the
case against one defendant and the case against another.
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Defendant Barham has been prejudiced by the refusal of the
Court to grant said language.
The refusal of the Court to grant Instruction '' B '' is
contrary to the law and evidence and prejudicial to the Defendant Barham in that this instruction tells the jury about
t}le right of the defendant, Barham, to proceed and the circumstances under which she could proceed, and then leaves it
up to the jury in a finding instruction whether or not her
actions amounted to gross negligence as to stopping, and
then proceeding across the intersection. This was a very vital
point in the case for Defendant Barham, a point which was
completely overlooked and disregarded by the
page 177 ) Court when it failed to grant Instruction "B."
The instruction, the full and complete instruction should have been given.
Instruction 17 is contrary to the law and the evidence and
prejudicial to the defendant, Barham. Under the facts of the
instant case, Phillips, who did not see Miss Barham until he
was within 100 feet of her, had no right to the assumption
set forth in the instruction, since he was, himself, guilty of
a failure to maintain a proper lookout at the time when the
Barham vehicle could have been seen and was within the
line of sight. This instruction is contrary to the law and the
evidence of the case and while it was offered by attorneys for
Mr. Phillips, it failed to consider the testimony of Phillips,
himself. Furthermore, this instruction has nothing whatsoever to do with the proximate cause of the accident. It is
not a finding instruction. It is a pre-emptory instruction
stating a legal fact which is without evidence to support it
and which should not have been permitted by the Court,
since it amounted to undue emphasis on a particular point
and the Court's commenting upon the evidence.
Instruction 18 is clearly and positively prejudicial to Defendant Barham. It is almost word for word with Instruction
Number One. The first eight and one half lines of
page 178 ] Instruction One are identical with the first seven
and one-third lines of Instruction 18. Giving both
instructions is entirely prejudicial. It is undue emphasis on
a particular point. It casts a graver burden upon Barham
than is justified. The objection ·as previously stated as to
Number 1, is also applicable to Number 18, but in addition,
the defendant, Barham, is trapped by these two instructions
in that in Number 1 the Court advises as to the verdicts for
the plaillttijf versus Barha.m, and in Number 18 the Court
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advises as to the verdict in favor of Phillips. To get out of
the trap, Defendant Barham would have had to offer the
same instruction a third time, setting forth her side of the
case, and in doing so would have again been forced to put
undue emphasis as to reference to the stop sign and damages,
et cetera. This is the clearest kind of error for the Court to
instruct the jury on a very vital point in the case, probably
the most vital point in the case, on two occasions in two
separate instructions, both the first instruction given and
the last instruction given, clearly amounts to prejudicial error
as to the defendant, Barham.
(Whereupon, the jury returned after consideration and
gave the following verdict, to-wit:)
The Court : Do you have the verdict Y
"We, the jury, find the defendant, Mr. A. R.
page 179 ) Phillips, not guilty. We, the jury, find the defendant, Barham, guilty of gross negligence, and
award the plaintiff the sum of $8,000, to be distributed equally
among the four heirs.''
The Court: Is that your verdict!
Jurors : Yes, sir.
The Court: Do you gentlemen want any amendment made
to the verdict with reference to the first finding. It says,
"Not guilty."
Mr. Moyler, Sr.: I understand the meaning, and I am sure
all of you do, that it finds for the defendant, Phillips.
The Court: "We, the jury, find the defendant, Miss Clara
Barham, guilty of gross negligence and award the plaintiff
the sum of $8,000 to be distributed equally among the four
heirs.''
Is this your verdict, gentlemen T
Jurors : Yes.
The Court: Do you gentlemen wish to poll the juryT
(No response).
The Court: Gentlemen, you are excused.
Mr. Rixey: If your Honor please, I would like to move the
Court to set aside the verdict as to the defendant, Barham,
and to award final judgment to her. In the alterpage 180 ) native, to award the defendant, Barham, a new
trial on the grounds that the evidence is contrary, that the verdict is contrary to the law and evidence.
I think in view of the fact that this has been a two day trial
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that the case warrants some further consideration on my
part, certainly, and I would ask the Court to continue the
motion to give me an opportunity to look into the matter to
decide what further action, if any, we want to take, and
perhaps give some thought to ordering a transcript of the
evidence. And then I would like to have a time when we can
argue the matter before the Court. I don't want to unreasonably delay the motion. I am perfectly agreeable to
setting a time and date right no'v for the argument on the
motion. My motion only goes as to the defendant, Barham.
I make no motion as to the judgment which has been rendered
in the case in behalf of the defendant, Phillips.
Mr. Woodward: We would like to move the Court to set
aside the verdict with reference to the defendant, Phillips as
contrary to the law and the evidence on the grounds that
the defendant, Phillips, was shown as a matter of law to be
guilty of negligence.
The Court: Do you want to be heard on that f
Mr. Woodward: Yes, the same time as he is.
The Court: I will set the hearing for the term
page 181 ) date in Nansemond County, which will be the
second Monday in January. I will hear you after
the calling of the docket.
Mr. Rixey: All right, sir, thank you.
page 182 )
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I, James C. Godwin, Judge of the Circuit Court of Southampton County, who presided over the trial of Virginia
National Bank, Successor to National Bank of Commerce,
Administrator of the Estate of Lucy Mason Holt, Plaintiff,
vs. Clara Holt Barham and Arthur Lee Phillips, Defendants,
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the trial of said case, including all of the evidence adduced,
all of the objections to the evidence or any part thereof
offered, admitted, rejected or stricken out, together with all
motions and objections of the parties, all rulings thereto,
together with all other incidents of the trial of said cause.
It is agreed between the attorneys for Virginia National
Bank, Successor to National Bank of Commerce, Administrator of the Estate of Lucy Mason Holt, the attorneys for
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of the Code of Virginia for tendering and signing bills of
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page 183 ] Commerce, Administrator of the Estate of Lucy
Mason Holt, the attorneys for Arthur Lee Phillips, and the attorneys appearing on behalf of Clara Holt
Barham, of the time and place at which said certificate has
been tendered.
Given under my hand this 26th day of March 1964.

JAMES C. GODWIN
Judge of the Circuit Court of
Southampton County, Virginia.
A Copy-Teste:

H. G. TURNER, Clerk.
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