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By Mr. Ansell:
Q. How much have you gotten in rent?

The Court: Since July 25, 1967.

The Witness: Well, in addition to $200 a month rent that
I have received from Mr. Schwemley since early in September,
I have also incurred a hundred and thirty-one dollars service
charge that has caused me to—

The Court: What’s that for?
page 141 } The Witness: From the time that I tendered
the money to Mr. Byler for the lot, my service

charge has run since this date, but before this date it would
amount to a hundred and thirty-one dollars a month.

The Court: What service charge is this, now?

The Witness: This is service charges on interest on my
money that I have to pay to do business, service charges.

The Court: A hundred and twenty-four, T believe you
said. I have that.

The Witness: Let me get that figure.

The Court: I have it, sir.

The Witness: That is just for the lot, sir. The service
charges that T am speaking about is material and labor.

The Court: $460 I have got.

The Witness: That’s for four months. there was an addi-
tional ten months also in damages.

By Mr. Ansell:
Q. All right. Now, how much of this money did you borrow
for this particular deal, this particular house?
page 142 +  A. Just about all of it.

Q. Well, don’t tell me just about. We need to
know exactly. I think you were building a lot of houses at
that time, weren’t you?

A. T borrowed somewhere in the neighborhood of forty
thousand dollars in the past year.

Q. Are you trying to attribute all of that to this house?

A. Just twelve thousand dollars.

Q. How many of the subeontractors have vou paid on this
house?

A. About fifty per cent.

Q. About fifty per eent. Okay.
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The Court: Do you mean about fifty per cent of the money
that you drew?

The Witness: Fifty per cent of my costs.

The Court: How much were the costs?

The Witness: It would be somewhere in the neighborhood
of twenty-four thousand.

By Mr. Ansell:

Q. But you don’t know for sure?

A. I can tell you that it would total somewhere in the
neighborhood of twenty-four thousand.

page 143 + Mr. Ansell: That’s all we have.
REDIRECT EXAMINATION

By Mr. Clarke:
. Mr. Dudley, is there a house standing on lot 31
. Yes, sir.
. Has it been completed?
. Yes, sir.
And are there people that you owe in that house?
. Yes, sir.
Are there mechanic’s liens from subcontractors?
. Yes, sir.
Do you have some of your own money in there?
. Yes, sir.
. And money that you had to borrow, of course, is in
there 1
A. Yes, sir.

OFOPOPOPOPO

The Court: Haven’t we gone through all of this, Mr.
Clarke?

page 144 } By Mr. Clarke:
Q. How much of the selling price of this house,
Mr. Dudley, ineluding the lot to Mr. Schwemley—

The Court: Don’t we have that here?

Mr. Ansell: Yes, sir, Judge. That’s in the agreement.
The Witness: It’s in the contract.

Mr. Clarke: That’s our case, Judge.

The Court: Now, wait just a minute.
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The Witness: It is in the rental agreement, sir. It stipu-
lates in there.

The Court: Twenty-six five; is that correct?

The Witness: That is for the loan.

The Court: Was it thirty-two seven?

The Witness: Yes, sir.

The Court: All right, sir. Thank you.

Mr. Clarke: That’s our case, Your Honor.

Mr. Ansell: Judge, we have no evidence at this time.

The Court: All right.

* * * * *

page 175 } OBJECTIONS AND EXCEPTIONS
TO THE COURT’S RULING

Mr. Ansell: The defendants except to the court’s ruling of
summary judgment on the defendants’ opening statement.
The defendants are not apprised of any rule of court in the
equity practice and proceedings allowing the courts to enter
summary judgment in such a manner.

Further, there were several material facts in dispute.
Namely, one, the date of any supposed closing.

Number two, the violation by the plaintiffs of a sideline
setback.

Number three, that there was unclean hands on the part
of the plaintiffs under the contract complained of.

Number four, that Mr. Byler of Kempsville Meadows, Ine.,
in good faith thought that he could not close the transaction
while the property was subject to litigation.

And five, that whether or not the contract was actually
breached was uncertain, meaning that the plaintiffs them-
selves had breached the contract and were not prepared to

close in that they had not furnished sufficient
page 176 } evidence to take care of the sideline variation,

and that the contraet complained of was assigned
by the plaintiffs in this matter without the defendant’s,
Kempsville Meadow’s, written consent endorsed thereon,
which is set out as number five in the contract dated Deecem-
ber 10, 1966.
1966.

We move to set aside the verdict as contrary to the law and
the evidence, in that the damages sustained can only be re-
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covered for breach of contract as can be fairly and reasonably
considered as naturally arising from the breach of contract
in question according to the usual course of things, or having
been in the contemplation of the parties when the contract was
made as the probable result of the breach of it, and that is 5
Michie’s Jurisprudence, damages, section fourteen; also
Slaughter v. Demmead, 88 Va. 1019, in which it is stated
that damages cannot be recovered for breach of contract un-
less they be such as may be fairly considered as within the con-
templation of the parties when they made the contraect.

A Copy—Teste:
Howard G. Turner, Clerk.
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