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MOTION FOR JUDGMENT 

TO THE HONORABLE JUDGE OF THE AFORESAID COURT: 

Comes now the plaintiff, by counsel, and moves 

the court for judgment against the defendant in the amount 

and on the grounds hereinafter set forth: 

1. The plaintiff is a Virginia corporation, with 

its principal place of business located in the City of 

Petersburg, Virginia, and engages in the banking business. 

2. On March 29, 1977 defendant borrowed from 

plaintiff the sum of Seven Thousand Five Hundred Dollars 

($7,500), which, together with interest thereon at the 

rate of 8% per annum, she promised to repay on or before 

June 27, 1977. 

3. Said debt is evidenced by a promissory note, 

signed by the defendant, a photocopy of which is attached 

hereto and identified as "Exhibit A". 

4. Said note waives benefit of the homestead 

exemption and provides for the payment by plaintiff of all 

costs of collection, including an attorney's fee of 25% of 

the amount of said note. 

5. Despite demands made by plaintiff upon the 

defendant, defendant has failed to pay any amount on said 

note and there is now due and owing to the plaintiff from 

the defendant the sum of Seven Thousand Five Hundred 

Dollars ($7,500), plus interest thereon at the rate of 8% 

~er annum since March 29, 1977. Interest amounted to Two 

Hundred Forty-nine and 99/100 ($249.99) as·of August 26, 

r 



1977, and is accruing at the rate of $1.666 per day. 

WHEREFORE, plaintiff demands judgment against 

the defendant in the amount of Seven Thousand Five Hundred 

Dollars ($7,500), together with interest thereon from 

March 29, 1977 at the rate of 8% per annum, plus costs in 

its behalf expended and attorney's fee as provided in the 

note. 

Filed August 29, 1977 

THE COMMUNITY BANK 
By Counsel 

* * * * 



A ,. 
-. ·-·--· ·- ---"-........._ ..... -~ .... Zi .. ' -~~:f.\~i·:. 

~ . > *' 'l tt . {: - .cJ I j ,_ '1 t 
~ Tilt: f~lM'I JN li~ANK Due ----~- ·z.~:: . . . 

nME NOtl I - Interest Rate • _-;2!:-'f::£..· a a :1 ~ 
. .rc .. { · f:~ , va. 3 2 , 19 Z2._ Note NO: :t: i k Jt · . 

. ...__ __. . I ~.~~.tn_.~ 
--~---..,;...-WII......,"'f!!-:J:, afMr dete. for value received, the undorslgned. Jolnttv and severally, prdJnl18(1) to"'' to 1W8: C~TT 
8ANk (het'Gtn catted ttt• ean 0t . , without offHt,lt anv_s~f itt ba::'O offic:et.. ', . / . _ · 

---;--·- ?"c Vfi.AI TlvJu:zAtid. I 1 ve &.(tttiJI.' € 1) A tV f) Nt:~,UH· •. -.. ··:·-- . DOLLAR• 

'" ,...,._. m~ Of ~ • ..,.,.., Itt•• of AtMrlcaJ with Interest et th• r•• of__/[__ per cent per annum, (8t6 unl., otherwl .. lndlcaMJ. aNI aU &01111 of 
~~. II'ICtdng aft ~·• f_. of t~entv-flve per cent C2S") of the amount hereof, if Incurred. . ' .... = te.t»le ~if* lfty capacity, U) Mlwt hortteltMd IKemptlon, presentment, demand, proteSt and notlc:8 Of ... ••nttt r-t1nt . .,. 
not~, CIU · · _tftal ciN·ie~nA, It any tlma ·ar tim~ without notice o~ further consent, may grant IJCtentlont of time, wltttc.ut limit. for \ttt -~t 

J ~.(Iii)..,...,_, ftt •· tvent of defeult hereunder, the Bank thlll have the right to apply anY dapatltorany .... , lthotdt,_onai,.. to any II.&Oh 
_. to theM,.,_. CH tfll( .,oce, and (lv) waives the benefit of any lew or rule of law providing for hit ,.,.,.e or dltchlf'OI from l&abiUtr·Mrton. tn 
..._or fn tMtt..., ~t of .,y facti or clrcumt'tllncH other then full payment of ell amountl due hereunder. · . · ... 

In Ill• ••t.Cillailf,_.... i...._ ...,_ In any ciopaclry ohall E be or -o- lnoolwnt or m~~lulon .,.ll<i.....,t tot fool"""'"""' i:rNiliih: diu 
_.tiGft Ia filed or eny !DW111f proceeding It commenced undlt the al Sankruptcy .Act ot any 1tate insolvency ••tuce by or ... tnet any,__,. •• 
tMJtaon, or lc) • rM!el.,., It ~ln11d for, or a wrtt or order of ettac:h ent, levy or garnlthment ltlilued egalntt. any perton liable hereon or·•• -~. 

~tl or Income of lhY Of them, thlt no~ shall become Immediately due end payable in full. at the option of the Bank, without any notice or·~ . 

~ ~ITNE98 the fotlowlng tlQn8tur• end tufa: ·~. _ ~ .
1 

\ , • • : • · •.. 

i4~0;g J.AN~ :r· , ~.·y.. 1-Yl~A-v~r:/: J',.1~~-
({Jb-Y;&L tl&>vzs. r;t r.J3KJ4.1 ~ ____ u......;.·-· cli4~, 

i 

i 

3 



[TR 1] Transcript of hearing in the above 

on January 26, 1978, before Honorable D. W. Murphey, 

Judge. 

**** 
[TR 3] THE COURT: All right, Mr. Andrews, 

who is your first witness? 

MR. ANDREWS: No one yet, Your Honor, I have 

to get the note compared with Mr. Bambacus. 

Will you stipulate that this is the correct 

note? 

MR. BAMBACUS: I don't want to stipulate it, 

you can prove it. 

MR. ANDREWS: You have admitted that it's a 

true copy. 

[TR 4] MR. BAMBACUS: Yes, I have admitted 

that under the admissions. 

MR. ANDREWS: Then it's admissible. 

THE COURT: Any objections to placing the 

note in evidence? 

MR. BAMBACUS: No, sir. 

THE COURT: All right. 

MR. ANDREWS: Your Honor, we will ask that 

that be marked as Plaintiff's Exhibit No. 1. 

THE COURT: Plaintiff's Exhibit No. 1. 

MR. ANDREWS: The Court will notice in the 

grounds of defense that it is admitted that it is 

not paid. 

f ·--·· ....... -~ 



THE COURT: Yes. It is in evidence. 

MR. ANDREWS: Your Honor, that constitutes a 

prima faci~ case on behalf of the plaintiff. 

THE COURT: Mr. Bambacus? 

MR. BAMBACUS: Your Honor, I would like to 

call Mr. Jones as an adverse witness. 

THE COURT: All right, Mr. Jones, please come 

up and take the stand. · You have already been 

sworn. 

[TR 5] NATHAN SYDNEY JONES, III, an adverse 

witness called by the attorneys for the defendant, 

first being duly sworn, testifies and states: 

DIRECT EXAMINATION 

BY MR. BAMBACUS: 

Q. Would you please state your full name, 

Mr. Jones. 

bank? 

A. Nathan Sydney Jones, III. 

Q. And what is your occupation, sir? 

A. I'm president of The Community Bank. 

Q. Is that in Petersburg? 

A. Yes, sir. 

Q. How long have you been president of the 

A. Approximately 14 months. 

Q. Do you know James W. Wright? 

A. Yes, sir. 

Q. Was he a depositor of your bank? 

.. •· &· 



A. Yes, sir. 

Q. Is he now a depositor of your bank? 

A. I believe so. 

Q. When did he first become a depositor of 

your bank? 

A. I don't have the records in front of me. 

[TR 6] I believe it was in August of 1976, 

but I have no records. 

Q. Did he ever become a borrower of your 

bank? 

A. Yes, sir. 

Q. When did he become a borrower of your 

bank? 

A. I believe that was October of '76. 

Q. And how much was the first loan that was 

made to him? 

A. $15,000.00 

Q. Has that loan been fully repaid? 

A. I don't know. He's had two loans, one of 

which was fully repaid, and one of which was not. 

I at this time don't know which one was fully 

repaid. 

Q. What was the balance of that loan on 

March 29th, 1977? 

A. $15,000.00. 

Q. And what was the balance of the second 

6 



loan, if there was a second loan, on March the 

29th, 1977? 

A. $10,000.00 

Q. And are you certain that they are the 

correct balances on that date? 

A. Yes, sir. 

Q. Didn't you previously testify that it could have 

been twenty-one or twenty-two or twenty-three or twenty-four 

or twenty-five thousand dollars, you didn't know? 

A. Yes, sir, but after you asked me I went 

[TR 7] back and verified the correct balance. 

not? 

Q. Did you bring the records with you? 

A. No, sir. 

Q. The first loan was fully collateralized, was it 

A. As best I can recall. 

Q. Was the second loan fully collateralized? 

A. Yes, sir, as far as I can recall. 

Q. And is his current loan fully collateralized? 

A. Yes, sir. 

Q. What is the amount of the collateral on that loan? 

A. It's a car title. 

Q. Sir? 

A. It's a car title, but at this time I can't 

remember exactly what the NADA loan value of the car is. 

It's more than the balance of the loan. 

Q. Now, in March of 1977 did Mr. Wright come 

. .., . 7 



to you and attempt to borrow seven and a half 

thousand dollars? 

A. Yes, sir. 

Q. Did you lend him the seven and a half 

thousand dollars? 

A. No sir. 

Q. Why not? 

[TR 8] A. I have a lending authority of 

$25,000 which is both secured and unsecured, 

direct and indirect, and I did not have the lending 

authority to lend him any additional funds at that 

time. 

Q. What would it have taken to have gotten 

that authority? 

A. I would have had to have called a meeting 

of the Loan Committee and presented the loan to 

them for them to make a credit decision on. 

Q. I believe you previously testified that 

there would have been no problem getting authorization 

from the Loan Committee? 

A. I didn't anticipate any problem. I have 

one vote on it, and I would have voted in favor of 

it. 

Q. And how many members are there on that 

Loan Committee, or were there at that time? 

A. I believe there were four. 

Q. And who were they? 

4 •· -B 
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**** 
[TR 9] A. I supplied them to you. I looked them 

up and supplied them to you. I would only have to guess, 

I don't have anything to tell me exactly who they were. 

Q. One of them would have been yourself, and would 

the second have been Mr. Morton B. Spero? 

A. I looked them up and supplied them to you, so 

if that's what I supplied, then yes, sir. 

Q. Well, this is what is contained in the letter 

from Mr. Andrews. 

A. Yes, sir. 

Q. And in addition to being on the Loan Committee, 

Mr. Spero is chairman of the board? 

A. Yes, sir. 

Q. In addition to that, he's general counsel for 

the bank, isn't he? 

A. No, sir. 

Q. Who is general counsel for the bank? 

A. Lawrence Deihl. 

Q. Well, isn't he in the same firm with Mr. Spero? 

A. Yes, sir, but Mr. Spero doesn't represent the 

bank in anything. 

Q. His partner does? 

A. Yes, sir, Mr. Deihl is the bank's attorney. 

[TR 10] Q. Well, Mr. Spero's firm represents the 

bank, is that correct? 

A. Well, Mr. Deihl is a member of the firm, then yes, 

:9 



sir. 

Q. And Mr. Carl B. Keller, Jr. was a member of the 

Loan Committee, is that right? 

A. Okay. 

Q. And Mr. Albert Suttle, Jr.? 

A. Yes, sir. 

Q. Now, how long would it have taken them to 

come to the bank? 

A. At that particular time we didn't have 

any meeting set up, it would be on a call basis. 

I would have to call the other three members and 

find a time when all three of them could attend 

the meeting. 

Q. Have you ever called them and.gotten 

approval of a loan on the telephone? 

A. Yes, sir, I have before. 

Q. You could've done that in this instance 

with Mr. Wright, could you not? 

A. It's usually a rare occasion. It would 

b~ someone that they personally would know when we 

did it over the phone. 

Q. Now, why didn't you do that in the case 

of Mr. Wright? 

[TR 11] A. Just what I said, they were not 

familiar enough with Mr. Wright, I felt, to have a 

meeting. 

Q, Well, if you didn't call them you wouldn't 

to 



have known, would you? 

A. No, sir. 

Q. So what was your plan then to help Mr. 

Wright? 

A. Mr. Wright and I discussed the length of 

the time that it would possibly take to get the 

Loan Committee together, and at some point in the 

conversation it was discussed that a loan to his 

wife could be made. 

Q. Well, what was the urgency of the loan? 

A. As I told you before, I don't really 

recall. I can't remember anything being urgent 

about it. 

Q. Do you recall his having told you that he 

had written some checks in Maryland on some cars? 

A. No, sir. 

Q. You have no recollection of that at all? 

A. No, sir. 

Q. Well, anyway, you wanted to make a loan 

to him, and how were you going to do that? 

A. I couldn't make a loan to him. 

Q. Well, how did you accomplish getting him 

$7,500.00? 

A. We discussed lending his wife the money, 

[TR 12] and that she would in effect lend him the 

money. 
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Q. All right, sir. And what did you do in 

furtherance of that discussion or agreement? 

A. I informed Mr. Wright that for Mrs. Wright to have 

a loan at the bank we would have to have a financial 

statement. 

Q. Do you have that financial statement? 

A. Yes, sir. 

Q. Okay. Would you look at that statement for a 

moment. 

A. Yes, sir. 

Q. What assets were listed in that statement? 

A. Cash on hand and in banks, $5,000.00. Real 

estate owned, $60,000.00. Furniture, $10,000.00. Two 

mink coats, $10,000.00. Silverware, $~,000.00. 

Q. Now, whose writing is that on the righthand 

side of the financial statement? 

A. In the liabilities section? 

A. Yes. 

A. I wrote in the $30,000.00 from the information 

supplied on the back. 

Q. And who wrote her name on the form? 

A. At the top? 

Q. On the second page where the section provided 

for description of real estate listed on reverse side 

[TR 13] is located. 

A. I'm not familiar with the handwriting, I can't 

tell you for sure who wrote it in. 



Q. Now, the front part on the assets column says 

real estate owned, see schedule, is that correct? 

A. Yes, sir. 

Q. Now, in the schedule you are supposed to 

identify the real estate owned, isn't that what the 

schedule is for? 

A. Yes. It would be the same, I assume, as the 

address on the front. 

Q. How can you make that assumption? 

A. Because that's the way it is usually filled 

out unless someone owns several pieces of real estate, 

then they usually would identify them. 

* * * * 
[TR 14] Q. In any event, you filled out part of 

the statement yourself? 

A. I totaled the asset column. I totaled the net 

worth. I totaled the liabilities. I wrote in the 

$30,000.00 that we have been talking about from the in­

formation on the back, and I dated it at the top. 

Q. And what date did you put on there? 

A. I put the 28th of March 1977. 

Q. Who brought this into your bank? 

A. I don't recall that anyone brought it in to 

me. I had given it originally to Mr. Wright, and I had 

it in my possession when Mrs. Wright came to the bank. 

Q. If Mrs. Wright didn't bring it back to you, do 

you have any idea who else would've brought it back 



other than Mr. Wright? 

bank? 

A. I don't know that it ever left the bank. 

Q. Well, where was it filled out? 

A. As I recall, it was filled out at the bank. 

Q. This entire statement was filled out at the 

[TR 15] A. As best I can recall. 

Q. If she had never been into the bank between 

the date of the grand opening and March the 29th, how 

could her handwriting have come on this statement, if 

you can explain it? 

A. I thought that she had entered some information 

when she came to the bank on the 29th of March when I 

asked her to verify the correctness of the statement. 

Q. You had handed that to her and asked her to 

verify the correctness of the statement? 

A. To look over it and make sure that it was 

correct. 

Q. So you had it when she came into the bank? 

A. Yes, I had it in my possession when she came 

into the bank. 

Q. And you had a customer with you when she came 

into the bank, did you not? 

A. I either had a customer or was on the telephone, 

I can't remember. 

Q. Well, is it not a fact that you had a customer at 

your desk and you turned her over to Mrs. Walk? 



A. I got up and spoke to Mrs. Wright when she 

came in. 

Q. And turned her over to Mrs. Walk? 

A. After she had looked at the financial state­

[TR 16] ment, yes, sir. 

Q. Now, this financial statement contains a 

section called personal information, and one of the 

questions is place of employment, which she listed as 

Mary's, and the position, which she listed as owner, is 

that correct? 

A. Yes, sir. 

Q. And you in fact knew that she owns a nice, 

ladies• dress shop, I believe it's in the Walnut--

A. I knew that she owned it and managed it, yes, 

sir. 

Q. And there is absolutely no information con­

taining the assets or liabilities of that business 

contained on this statement? 

A. As a new business, where the inventory might 

be owed to the trade creditors, which would be account 

payables, there might not be any worth to the business. 

Q. It might have been $200,000.00 in debt, couldn't 

it? 

A. If it was, then it should've been on the 

statement. 

Q. Well, you knew she was owner of that business, 

and there is no information on it whatseover, is that 



I 
.I. 

correct? 

A. That's correct. 

Q. If somebody had walked in off the street 

[TR 17] who had never had an account with your bank and 

about whom you had no information except what is contained 

on that piece of paper, would you make a $7,500.00 

loan? 

A. I felt I had some other information. 

Q. What information did you have? 

A. Part of making a credit decision involves-- I 

brought a book to show you, if you would like. There 

are three basic factors: There is character, capital, 

and capacity. I was under the impression that I knew 

something about Mrs. Wright's characte~. I had a 

financial statement that I took to be 100 percent 

accurate that said something about her capacity and her 

capital. 

Q. Well, in fact you knew that this statement was 

not accurate because it doesn't tell you anything about 

the assets or liabilities of her business? 

A. Mr. Bambacus, I don't know. I didn't know 

then and I do not know now that this is an inaccurate 

financial statement. 

Q. Well, you know it shows nothing regarding her 

business operations. 

A. I tried to explain that. 

**** 



Q. What did you know about her character? 

[TR 18] A. I knew who she was, I knew a little 

bit about her family. 

**** 
Q. Didn't you, Mr. Jones, testify on January the 

12th of this year pursuant to my question--

THE COURT: What page, Mr. Bambacus? 

MR. BAMBACUS: Page 49, Your Honor, starting at 

Line 13 through Line 18. 

THE COURT: All right, sir. 

Q. Did you testify purusant to my question, "And 

when did you fill it out? After she signed it?," and 

[TR 19] your answer was, "No, sir, it was filled out 

before she signed it. I got the information from Mr. 

Wright 11
--

MR. ANDREWS: Finish it. 

THE COURT: Keep on reading, Mr. Bambacus. 

Q. --"I believe, but it was not completely filled 

in. There have been no changes in it since she signed 

it • II 

A. Yes, sir. 

Q. Did you get the information from Mr. Wright 

when he brought the statement back to you? 

A. I don't recall that he brought the statemept 

back to me. I recall--

Q. When did you get the information from Mr. 

Wright? 

1? 



A. Can I finish? 

Q. Yes. 

A. Thank you. I recall getting up from whatever I 

was doing, talking to Mrs. Wright, asking her to please 

verify the statement, and I can only assume at that 

time that she made some entries. I admit we--

* * * * 
[TR 20] Q. Were you going to finish your sentence? 

A. No, I have finished. 

Q. In addition to the two loans which you have 

made to Mr. Wright, did you attempt to make other loans 

to him? 

A. Did I attempt to make other loans to him? 

Q. Or did you make loans to him or renew a loan? 

A. Renewal of the loans that you have discussed. 

Q. And didn't you on one previous occasion prior 

to March 29th give him a note to take home to his wife 

to endorse for him? 

A. I would not have given him the note. He 

would've gotten the note in the mail with a note notice 

for a renewal. 

Q. And he brought it to you, did he not? 

[TR 21] A. Yes, sir, brought it to the bank to 

either me or the note teller. 

Q. And he had his signature on it and what purported 

to be his wife's signature on it, did it not? 

A. Not at the time of a renewal. 

18 



Q. On one occasion he brought you a note which 

had his signature and what purported to be his wife's 

signature? 

A. Yes, sir. 

Q. Did you use that note? 

A. No, sir, it wasn't apparent--

Q. Why not? 

A. On his original note it was made jointly by 

Mr. and Mrs. Wright. When the note became due, a new 

note was either brought to the bank or mailed to the 

bank. The note teller processed the note, and mailed 

the old note back. The new note did not have Mrs. 

Wright's signature on it. 

The note teller found a mistake, and I called Mr. 

Wright and told him of the mistake. And at a later 

time after that he brought me a note back that you are 

talking about, but I had already processed another 

note, and that particular note that you are talking 

about was never processed. 

**** 
[TR 22] Q. Mr. Jones, I am talking about a note, 

and in order to save time I will find it if you want me 

to, where you suspected that Mrs. Wright's name was 

forged on it. 

A. When I looked at the note the word Wright in 

both cases looked very similar. I do not know now or 

1.9 



did I knew then whether she had signed it. 

Q. And didn't you testify in your discovery 

deposition that because of that you tore it up and made 

Mr. Wright just sign the note himself? 

A. I got the note after the one that I have just 

told you about had been processed. Since I had already 

processed it, and since the two last names of Wright 

looked a lot alike, I did not process this note. 

Q. In any event, you knew or suspected that he 

was trying to utter a note that was a possible forgery, 

is that correct? 

A. I was concerned over the last names looking 

alike. 

Q. Yes, sir. Did you follow that up, or did 

[TR 23] you just throw the note away, Mr. Jones? 

A. It was destroyed later, but not at that time. 

Q. Didn't you deem the attempted uttering of a 

forged instrument to a bank important enough to report 

to a police agency, federal or state? 

MR. ANDREWS: Your Honor, there's absolutely 

no proof--

THE COURT: Objection sustained, sir. 

Q. Did you follow it up, Mr. Jones? 

THE COURT: The objection has been sustained, 

we won't go into that any further. 

Q. Now, Mr. Jones, you knew this loan was for Mr. 



Wright, didn't you? 

A. Yes, sir. 

Q. The one that is the subject matter of this 

case today? 

A. I knew the proceeds of the loan would go to 

his business account. 

Q. And you were using Mrs. Wright as the borrower 

to in effect lend the money to Mr. Wright, is that 

correct? 

A. I was using Mrs. Wright to borrow the money in 

effect to lend the money to her husband. 

Q. And you never contacted Mrs. Wright your-

[TR 24] self, did you? 

A. 

Q. 

A. 

the bank. 

Q. 

A. 

At which time? 

Prior to the day that she came into the bank. 

I talked to her prior to when she came into 

Well, when did you talk to her? 

I talked to her either the morning of or the 

day before. 

Q. You don't know which? 

A. No, sir. 

Q. Do you have any contemporaneous memorandum of 

that conversation? 

A. No, sir. 

Q. Did you call her? 

A. I believe she called me, or if I called her it 

•• 



would have been returning her phone call. 

Q. What did you tell her, Mr. Jones? 

A. She asked me to explain what was happening on 

the transaction--

Q. You discussed the fact--

THE COURT: Excuse me, Mr. Bambacus, but he hasn't 

finished. 

A. I stopped, Mr. Bambacus, because I wasn't sure 

you were prepared. She asked me to explain the trans-

[TR 25] action that was about to take place. She asked 

me to explain why Jimmy couldn't borrow the money. We 

talked about a Corvette title that he had originally 

offered as collateral. 

Q. Is that all? 

A. Well, I explained why he couldn't be a party 

to the note, yes, sir, I think that's all. 

Q. Well, what was your explanation to her as to 

why the Corvette could not have been given as collateral? 

and--

A. Because the Corvette was owned by Mr. Wright 

Q. Well, it would have been simple enough-­

A. Could I finish? 

Q. Excuse me. 

A. Thank you. --that for him to put the car up 

for collateral would have meant he would be endorsing 

the note, and because of what we talked about earlier 

with the indirect and direct lending authority that I 



had, he could not be a party to the note. 

Q. Well, Mr. Jones, he didn't have to be a party 

to the note in order to take that Corvette as collateral, 

did he? 

A. From a legal standpoint I think you can use 

something called a hypothecation agreement. 

Q. There is a simpler way then, all he had to do 

was endorse that title of that Corvette to his wife, 

didn't he? 

[TR 26] A. If he had wanted to in effect put the 

car in her name and pay the sales tax or whatever would 

have to be done. 

Q. And you saw fit to scratch through that 1976 

Corvette which would have been collateral for that 

loan? 

A. I think I told you before that I don't know 

whether I scratched it out or not, but Mr. Wright had 

told me that his car company owned the car, so therefore 

it should not have been on Mrs. Wright's financial 

statement. 

Q. If he wanted to put it up as collaterial all 

you had to do was take an assignment of the title, 

didn't you, to Mrs. Wright? 

A. In effect he would've had to have sold the car 

to her or make it a gift, I assume. 

Q. Now, initially in this case Mr. Morton Spero 

was giving you advice, was he not? , - • 



A. No, sir, he doesn't represent the bank, Mr. 

Deihl does. 

**** 

[TR27]Q. Mr. Spero is chairman of the board of the 

bank, is he not? 

A. Yes, sir. 

Q. Now, do you know that he was also Mr. Wright's 

lawyer? 

A. I knew that Mr. Wright had talked to him, but he 

didn't accept the case or whatever the term is. 

Q. Well, he had a conflict, did he not, he couldn't 

very well represent Mr. Wright and be chairman of the 

board, could he? 

THE COURT: Well, Mr. Bambacus, you have just 

finished making a statement that he did represent 

Mr. Wright. 

MR. BAMBACUS: Well, he's talking about in 

connection with this case here, and I'm talking 

about he had represented Mr. Wright prior to this 

note. 

THE COURT: Well, that's not what he said. 

[TR 28] MR. BAMBACUS: Well, I'm getting to that 

then, Your Honor. 

Q. You knew that Mr. Spero was also Mr. Wright's 

lawyer, didn't you? 

THE COURT: When? 

MR. BAMBACUS: During 1977. 



THE COURT: But not in connection with this matter? 

MR. BAMBACUS: No, sir. 

THE COURT: Okay. Did you or did you not know that? 

THE WITNESS: I knew that Mr. Wright had been to see 

Mr. Spero, and Mr. Spero declined to take his case. 

THE COURT: In this case? 

THE WITNESS: No. 

THE COURT: Whatever case it was? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

THE WITNESS: It had nothing to do with this case. 

BY MR. BAMBACUS: (Continuing) 

Q. Did you ever discuss with Mrs. Wright the 

terms of the note or the repayment period? 

A. In my conversation with her, I think we 

[TR 29] discussed how much and for how long, but as far 

as when she came in the bank, no, Mrs. Walk handled the 

closing of the loan. 

* * * * 
[TR 33] Q. Mr. Jones, you knew the money was for 

Mr. Wright, didn't you. 

A. Yes, I knew it was to be credited to his 

business account. 

Q. Do you have anything in writing from Mrs. 

Wright authorizing you to credit that account, the 

proceeds of that note to Mr. Wright's account? 

A. No, sir. 

• 



Q. Did she ever tell you to credit them to Mr. 

Wright's account? 

A. No, sir, she didn't say, here put the money in 

his account. 

Q. Do you know whether any of the proceeds of 

this loan were used to curtail any indebtedness of Mr. 

Wright to your bank? 

A. It was not. 

[TR 34] Q. Do you have any records of the account 

that would show that with you? 

A. Not with me, no, sir. 

Q. So that you were going to accommodate Mr. 

Wright, and the two of you undertook to effectuate the 

loan to Mr. Wright by getting Mrs. Wright to become the 

maker of the note, and the bank was going to get its 8 

pe1· cent interest and Mr. Wright was going to get the 

$7,500.00, is that correct? 

**** 
[TR 35] A. I do not feel that I went to any 

effort whatsoever to earn the bank the 8 percent interest 

on this [TR 36] loan. I undertook nothing to make the 

loan. Mr. Wright left the bank and obviously had some 

discussion with his wife. It didn't matter to me 

whether he got the loan or didn't get the loan. 

Q. Well, it mattered enough for you to show him 

how to get it, didn't you? 

A. We discussed that I could not lend him the 

' 



money and that it might be possible, pending getting a 

financial statement, to lend it to her. 

**** 

MR. BAMBACUS: Your Honor, I would like to end 

with Mr. Jones at this point, subject to recall after 

we have discussed some authorities during the first 

recess that the Court takes. 

THE COURT: Mr. Andrews? 

**** 

[TR 37] MR. ANDREWS: I just wanted to understand 

if he would be brought back later possibly by him, then 

I would rather do my examination of him then. Otherwise, 

if he chooses not to bring him back, I would want to 

put him back on the stand. 

THE COURT: But you don•t have any questions at 

this time? 

MR. ANDREWS: Subject to my right to cross-examine 

later. 

**** 

[TR 38] SUSAN H. WALK, a witness called by the 

attorneys for the defendant, first being duly sworn, 

testifies and states: 

DIRECT EXAMINATION 

BY MR. BAMBACUS: 

Q. State your full name, please, Mrs. Walk. 

A. Susan H. Walk. 

Q. Where are you employed, Mrs. Walk? 



A. The Community ·Bank, South Crater Road Office. 

Q. Is that in Petersburg? 

A. Yes. 

Q. I invite your attention, Mrs. Walk, to March 

the 29th of last year, 1977. Do you recall Mrs. Mary 

Wright coming into the bank? 

A. Yes. 

Q. What was your position with the bank at that 

time? 

A. I was a loan officer at the downtown office. 

Q. Had you ever seen Mrs. Wright in the bank 

before that day? 

A. I don't recall seeing her in the bank before 

then. 

Q. I can't hear you. 

[TR 39] A. I don't specifically recall seeing her 

in the bank before then, but I knew who she was when 

she came in. 

Q. And prior to her coming to the bank you had 

never had any conversation with her? 

A. Not other than in the dress shop. 

Q. Not what? 

A. Not any other conversation than maybe in the 

dress shop, nothing about banking relationships or any­

thing like that. 

Q. And when she came in, did she tell you that 

she was there to endorse a note for her husband? 

• 



A. She may have said that she was there for that 

purpose, but it's not uncommon for customers to confuse 

the terms when they first come in. 

Q. And you didn't bother to straighten out that 

confusion, did you? 

A. Not right in the very beginning because it's 

not uncommon. 

Q. Well, did you ever straighten out that con­

fusion? 

A. If it had come up later on during the signing 

of the note, I would have stopped then. 

Q. But she came in and told you that she was 

there to endorse a note, and you never bothered to 

straighten out that confusion? 

[TR 40] MR. ANDREWS: Your Honor, her response 

was that she may have said that, she did not say that 

she did. 

THE COURT: That's right, she said she may have 

said it, she did not say she did say it. 

Q. Now, I ask you, if she said it, did you ever 

bother to explain it to her? 

A. If she had continued with the word "endorse" 

during the signing of the note, then I would have 

stopped. 

Q. The fact of the matter is that she was only in 

the bank a very short period of time, was she not? 

A. Right. 

• 



Q. She told you that she had to close her shop to 

come over there, didn't she? 

A. That I don't recall. 

Q. She told you she was in a hurry, do you recall 

that? 

A. No, I don't. 

Q. And when was the note made up, Mrs. Walk? 

A. I believe the note was made up before she came 

to the bank because I knew she was due to come in. 

Q. And who made it up? 

A. I did. 

Q. Pursuant to whose instructions? 

A. Mr. Jones'. 

[TR 41] Q. So she signed the financial statement 

at your desk, did she not? 

A. I believe that was signed in Mr. Jones' presence. 

Q. Wasn't there a customer at Mr. Jones' desk 

when Mrs. Wright walked in? 

A. I remember him having a telephone call at the 

time. 

Q. Do you remember whether there was a customer 

at his desk? 

A. No, I don't remember a customer, I remember a 

telephone call. 

Q. Do you remember whether or not there was one, 

that's what I am trying to ask you. 

A. When Mrs. Wright came in? No, I do not believe 

. ' 



there was a customer. 

Q. Are you positive about that? 

A. Yes. 

Q. In any event, for whatever reason, Mr. Jones 

was too busy to handle it, so he turned it over to you? 

A. Right, he had this telephone call. 

Q. And you went over the disclosure statement, 

which is a form required by the government that discloses 

to everybody who is a party to a note the interest, the 

period, and the true interest rate, and whatever; is 

that correct? 

A. Yes, sir. 

[TR 42] Q. And she signed the note? 

A. Right. 

Q. And then she left? 

A. I made the deposit into the checking account 

and gave her the receipt, and then she left. 

Q. You did what? 

A. Made the deposit into the checking account. 

Q. Whose checking account? 

A. Crater Road Exchange. 

Q. And whose account was that? 

A. That was for Mr. Wright. 

Q. Mr. James w. Wright? 

A. Yes. 

Q. Did you get anything from Mrs. Wright in 

writing authorizing you to deposit the proceeds of that 



loan to the Crater Road Exchange account? 

A. I received nothing in writing. 

Q. And she gave you no instructions to do so, did 

she? 

A. Not herself, no. 

Q. And you didn't issue a cashier's check for her 

endorsement? 

A. No, I did not, it was all deposited directly 

into the account. 

Q. Just deposited into Mr. Wright's account? 

[TR 43] A. The business account. 

Q. And who directed you to do it that way? 

A. Mr. Jones. 

Q. When did Mr. Jones inform you of that? Before 

Mrs. Wright came in? 

A. Prior to Mrs. Wright coming in. 

Q. And you didn't tell Mrs. Wright what you were 

going to do with this money, did you, the proceeds from 

this loan? 

A. I told her I was depositing it into the account 

and would bring her the receipt. 

Q. You what? I can't hear you, Mrs. Walk, I had 

a nerve ending damaged during the war. 

A. I told her I was depositing the money into the 

account and that I would bring her the receipt. 

Q. Well, you don't have any independent recollection 

of having given her a receipt, do you? 



A. I don't positively remember giving her the 

receipt, but that is our normal procedure before the 

customer leaves. 

Q. Well, I am not asking you about your normal 

procedure, I am asking you do you have any independent 

recollection of having given Mrs. Wright a deposit 

receipt for that $7,500.00? 

A. No, I don't absolutely remember handing it 

[TR 44] to her. 

Q. Thank you. And that was the sum and substance 

of the transaction so far as you know, what you just 

testified to? 

A. Correct. 

MR. BAMBACUS: I have no further questions, 

Your Honor. 

CROSS-EXAMINATION 

BY MR. ANDREWS : 

Q. Mrs. Walk, you have testified regarding the 

disclosure statement. I show you a paper and ask you 

whether or not this is the disclosure statement which 

was filled out and signed by Mary T. Wright on that 

date? 

in? 

A. Yes, it is. 

Q. Who filled it out? 

A. I filled it out. 

Q. Was it filled out prior to the time she came 

•• 



A. Yes. 

Q. Whose signature is this here? 

A. That is Mrs. Wright's signature at the bottom. 

MR. ANDREWS: I would offer this in evidence as 

Plaintiff's Exhibit No. 2. 

[TR 45] THE COURT: Plaintiff's Exhibit No. 2. 

Q. At the top it says that the loan is to Mary T. 

Wright, and she signed it as borrower, is that right? 

A. Right. 

Q. Now, you indicated that you handled the actual 

closing of the loan? 

A. Yes. 

Q. Did you do this before or after she spoke with 

Mr. Jones? 

A. This was after she spoke to Mr. Jones. 

Q. And tell the jury what you did as far as going 

over the papers, what order you went over this, and so 

forth. 

A. I go over the disclosure statement first, 

giving the name of the borrower, the date, the terms of 

the loan, and in this case it was 90 days. Then the 

disclosure statement also has the amount being borrowed, 

the interest rate, the total of the principal plus the 

interest, and the annual percentage rate. 

After the customer signs this part, then on the 

note it has the same information: the date, the amount 

being borrowed, the interest rate, the customer's 

... 



address, and then the customer signs this on the bottom 

also. 

Q. With reference to the disclosure statement, 

did you point out to her at that time the provisions of 

that [TR 46] disclosure statement form, the things you 

have just pointed out? 

A. Yes, the terms, the amount, the interest, and 

the annual percentage rate. 

Q. And all these were specifically pointed out to 

her? 

A. Right. 

Q. And you got her to sign the note after she 

signed that? 

A. Yes. 

Q. And did you go over the note? 

A. The note briefly because it does contain the 

same information. 

Q. And that's when she signed the note? 

A. Yes. 

Q. At any time during this conversation, your 

closing of this loan, did she make any statement to you 

regarding endorsing a note? 

A. No, she did not. 

Q. Did she make any statement to you to indicate 

that her husband was going to come in and sign the 

note? 

A. No, she did not. 



Q. You indicated that she may have said to you 

when she came in the bank that she was there to endorse 

a note for Jimmy Wright? 

[TR 47] A. Right. 

Q. When would this have been with reference to 

her talking to Mr. Jones and then your subsequently 

completing the forms? Would it have been before, or 

during? 

A. When she just moved from his desk to my desk. 

Q. But when would it have been that you said she 

may have said this? If she may have said it, when 

would it have been? 

A. In the beginning before she sat down to complete 

the loan transaction. 

Q. Would it have been before or after she talked 

to Mr. Jones, do you recall? 

A. I would say probably after because the first 

time I had talked to her was after she had talked to 

Mr. Jones. 

Q. But at no time while you were going over this 

and explaining and showing it to her did she make any 

statement to you indicating either that she was endorsing 

the note or guaranteeing it or to be a secondary party 

at all? 

A. No, she didn't. 

Q. Did she make any statement about cosigning? 

A. No. 



Q. Do you recall how long your part of the transaction 

took? 

[TR 48] A. About ten or fifteen minutes. 
* * * * 

REDIRECT EXAMINATION 

BY MR. BAMBACUS: 

Q. You went over that disclosure form only for the 

purpose of apprising her of the interest rate, the true 

interest rate, and the period of the loan, isn't that 

correct? 

MR. ANDREWS: Objection, Your Honor, the 

purpose for which she went over it is irrelevant. 

THE COURT: It is completely irrelevant. 

The manner that she went over it, what she told her, 

that is quite relevant, but her reason for so doing 

is completely irrelevant. It's required by law, 

that's why. 

Q. Let me come back to it a little differently, 

You didn't specifically tell Mrs. Wright, Mrs. Wright 

you are the borrower and the maker on this loan, did 

you? 

A. At the top of the disclosure statement it 

starts out that the loan is made to, and then they have 

the person's name. 

[TR 49] Q. I understand that, but you didn't at 

any time tell her she was the borrower and the maker of 

the note, you just put an X mark on that note and said 

to sign here, didn't you? 



A. I explained the disclosure statement to her 

and told her she was to sign at the bottom of it. 

Q. That's right, but you never told her she was 

the borrower, endorser, comaker, or anything else, did 

you? 

A. I did not feel there was a need to because it 

was stated on the disclosure statement. 

Q. I understand that, and you handed the note to 

her and put an X mark on it and said for her to sign 

it, didn't you? 

A. After we covered the items that were filled in 

on the note. 

Q. And you put the X mark and said sign here, 

didn't you? 

MR. ANDREWS: She said after she had gone over 

the other things she did. 

Q. Well, what was there to explain to her about 

the note? It was a note for $7,500.00, wasn't it? 

A. Right. The same information that's on the 

disclosure statement is also on the note: the terms, 

the amount being borrowed, the date of the loan, the 

borrower's [TR 50] address, and then I pointed out 

where she ought to sign. 

MR. BAMBACUS: I have no further questions. 

RECROSS-EXAMINATION 

BY MR. ANDREWS : 

Q. Mrs. Walk, where was this disclosure statement 



while you were going over it? 

A. The customer gets a copy and the bank keeps a 

copy. So, after the disclosure statements are both 

signed, I take my copy back. 

Q. No, I mean while the loan closing was going 

on. Do you sit there reading it, or did you show a copy 

to her, or did you lay it on a desk and point out what 

was on it, or what? 

A. I turn it towards the customer and then go 

over the items that are on the disclosure statement. 

Q. Pointing out the items, or whatever? 

A. Right. 

Q. And did you give her a copy? 

A. Yes. 

* * * * 
[TR 52] MARY T. WRIGHT, the defendant herein, 

called in her own behalf, first being duly sworn, 

testifies and states: 

DIRECT EXAMINATION 

BY MR. BAMBACUS: 

Q. State your full name, please, Mrs. Wright. 

A. May Tedesco Wright. 

Q. Where do you live, Mrs. Wright? 

A. 101 Friar Lane, Colonial Heights. 

Q. And you operate a business? 

A. Yes, sir. 

Q. And is that business called Mary's? 



A. Yes, sir. 

Q. Is that a dress shop? 

A. Yes, ladies' apparel. 

Q. And when did you commence operating that 

business? 

A. September of last year. 

Q. 1977? 

A. '76, that's what it would be. 

Q. '76? 

A. Yes, sir. 

Q. And up until that time you had been a housewife? 

A. Yes, sir. Well, two years prior to that [TR 

53] I had been. 

Q. Two what? 

A. Two years prior to that I was a housewife, 

yes, sir. When I was single I used to work. 

Q. What kind of work did you do? 

A. I was an assistant buyer for Montaldo's in 

Richmond. 

Q. Now, in March of 1977 did you have a conversation 

with your husband, James w. Wright, concerning the loan 

which is in question here? 

A. Yes, sir, I did. 

Q. What was the first conversation you had with 

him? 

A. Jimmy came home and told me that he had written 

some bad checks in Maryland to purchase some automobiles, 



and that he didn't have the money in his bank account 

to cover the checks, and that he needed to borrow some 

money from the bank, and that he had talked to Mr. 

Jones about making him a loan but that Mr. Jones had 

refused unless I would endorse the note for him because 

he had reached his credit limit. 

Q. Did you immediately agree to endorse any note 

for him? 

A. Not immediately. We fought about it for a 

while, and he told me that if I would do it this one 

time he [TR 54] would never ask me again. 

Q. Had he ever asked you to endorse a note previously? 

A. Yes, sir. Every week or two he was always 

bringing home something for me to sign. 

Q. Had you ever had a conversation with Mr. Jones 

prior to that about signing notes or signing guarantee 

agreements with Mr. Wright? 

A. Yes, sir, we did. I don't remember the exact 

time, but I do know it was prior to March. We had sort 

of a little heated conversation because he wanted me to 

endorse a note for Jimmy, and I refused to do it, and 

he told me that his wife had to sign loans for him 

so I should agree to do it for Jimmy. 

Q. Did you tell him why you didn't want to endorse 

any notes or guarantee agreements for Mr. Wright? 

A. I told him I didn't trust him. 

Q. Did you finally agree to endorse the note for 



Mr. Wright. 

A. Yes, sir, in March I did, for the $7,500.00. 

Q. And where did this conversation take place? 

A. At home. 

Q. Was that on the day or the day before the note 

was signed? 

A. Possibly the day before. I don't remember. 

[TR 55] I know it wasn't the day of the loan. It 

might have been the day before, or maybe even Sunday 

afternoon that he approached me with it. 

bank? 

page? 

Q. Did Mr. Wright bring you any papers from the 

A. A financial statement. 

THE COURT: It was never put in evidence. 

MR. BAMBACUS: Well, I would like to put it 

in evidence, Your Honor. For all intents and pur­

poses it is, I suppose. 

THE COURT: I will be glad to put it in if you 

would like. 

Q. 

A. 

Q. 

A. 

Q. 

MR. BAMBACUS: Yes, sir. 

THE COURT: Defendant's Exhibit No. 1. 

Is that what Mr. Wright brought to you? 

Yes, sir. 

Whose writing is that at the top on the front 

The name and address? 

Yes. 

• •• 



A. It looks to be Jimmy Wright's handwriting. 

Q. Would you go over there in front of the jury, 

maybe they can watch it and follow us because they 

don't know what we are talking about. Just go over 

there while I ask you two or three questions, Mrs. 

Wright. 

[TR 56] Turn the paper so they can follow it. Now, 

over here where it says assets, whose writing is that? 

A. Part of it is my writing and part of it I 

don't know whose writing it is. 

Q. On the left-hand side? 

A. Yes, sir, under assets. 

Q. Which part is your writing? 

A. The personal listings: furniture, mink coat, 

silverware; that's mine. 

Q. How about the real estate, whose writing is 

that? 

A. I don't know, sir. 

Q. How about cash on hand, $5,000.00, whose 

writing is that? 

A. I don't know, sir, whose that is. 

Q. Now, you heard Mr. Jones say that the writing 

on the liabilities side is his, is that correct? 

A. Yes, sir. 

Q. Now, do you know below where it says personal 

information, Mary's, position, owner, is that your 

writing? 



A. Yes, sir, that's my writing. 

Q. Now, turn it over on the back. Where it says 

description of real estate listed on reverse side, 

there is no description of the real estate, is there? 

[TR 57] A. No, sir, there is not. 

Q. Now, is that your writing, Mary Tedesco Wright? 

A. No, sir, that's not my writing. 

Q. How about the numbers in there? 

A. Yes, sir, and the Virginia Mutual is my writing. 

Q. And is that your signature at the bottom? 

A. Yes, sir, it is. 

Q. Do you recognize the handwriting on the back 

side that is not yours? 

A. No, sir, I do not. 

Q. All right, thank you, you may go back and be 

seated in the witness chair. Now, did you take that 

financial statement, which is marked Defendant's Exhibit 

No. 1, to the bank? 

A. No, sir, I didn't. 

Q. Who did take it to the bank? 

A. James Wright. To my knowledge, James Wright 

took it there. 

Q. Well, anyway, he took it from you? 

A. Yes, he took it from me. 

Q. And it was back at the bank when you get there 

on March the 29th? 

A. Yes, sir, it was. 



[TR 58] Q. Did you at any time call Mr. Jones or 

any other person at The Community Bank in Petersburg 

before going there on March the 29th? 

A. No, sir, I didn't call Mr. Jones, nor would I 

have because of the way our conversation ended the last 

time I had talked to him. I would not have called him, 

definitely. 

Q. Did you call anyone at the bank? 

A. No, sir. 

Q. Did you go there on March the 29th? 

A. Yes, sir, I did. 

Q. Did you have a conversation with Mr. Wright 

early that morning? 

A. Before he left for Maryland, yes, sir, I did. 

Q. What was that conversation? 

A. He told me to be sure that I got to the bank 

before 2:00 o'clock. 

Q. To do what? 

A. To endorse the note for him, and that he would 

be back by later to sign it and take care of the details 

with Nat. 

Q. And what time did you get to the bank, if you 

recall? 

A. It was after lunch. I was very reluctant [TR 

59] to leave the store because I was the only person 

there, so I had to lock it up. It was sometime in the 

early afternoon. I didn't have much time to get to the 

• 



bank, I remember that. 

Q. Who was the person you spoke to when you went 

into the bank? 

A. The first person I spoke to, I suppose I just 

stood in the middle of the floor, and Mr. Jones had a 

customer at his desk, and he was on the telephone also, 

and I said to Mrs. Walk, I am Mary Wright, Jimmy Wright's 

wife, and I am here to endorse a note for him that he 

spoke to Nat about. 

Q. And what did she tell you? 

A. She told me to have a seat, and I sat down. 

Q. Did you have a conversation with Mr. Jones? 

A. After he got off the telephone he stood up and 

he took something out of a folder, which was the financial 

statement, and he leaned across the desk, I was sitting 

at Mrs. Walk's desk, they are side by side, and he 

leaned across and told me to look over it and if it was 

correct to sign it. 

Q. Was it correct? 

A. Yes, sir. 

Q. Did it show any of the assets or liabilities 

of your business? 

A. No, sir, it didn't. 

Q. It was correct as far as it was, but was it 

[TR 60] complete? 

A. No, sir. 

Q. Had you ever asked the bank to borrow any 



money previously? 

A. No, sir. 

Q. Had you ever done business with The Community 

Bank other than when you had joint signature authority 

on a savings account that your husband opened? 

A. No, sir. 

Q. Do you recall ever having signed a note for 

the bank previously? 

A. I don't actually recall any other note from 

the bank. I have been told there was one, but I do not 

recall it myself. 

Q. Do you believe that you might have signed that 

initial note for $15,000.00 that was fully collateralized? 

A. If I could see the note I could tell you if I 

signed it. I don't know. 

Q. I realize that you indicated that you probably 

signed it. 

A. Yes, sir. 

Q. When you told the lady, Mrs. Walk, that you 

were there to endorse a note for James Wright, did she 

tell you anything to the contrary? 

A. No, sir, she just said to have a seat. 

[TR 61] Q. Did Mr. Jones tell you anything to 

the contrary? 

A. No, sir. 

Q. What was your conversation, if any, with Mr. 

Jones? 



A. Mr. Jones apologized for not being able to 

help me, that he had a customer at his desk, and he 

said that Mrs. Walk would handle the transaction, and 

that the reason he wanted me to look over the financial 

statement was that he didn't trust Jimmy, and that I 

was required to endorse this note because Jimmy had 

reached his credit limit with the bank. 

Q. Did he use the word 11 endorse 11 ? 

A. Yes, sir. 

Q. Did you at any time believe or understand that 

you were anything other than an endorser or party 

secondarily liable on this note? 

A. No, sir, I didn't. If I had, I would have 

never signed it because my husband and I were having 

marital problems then and I definitely would not have 

loaned Jimmy $7,500.00. 

Q. Did you at any time authorize the bank to put 

the money into Mr. Wright's account without his signature? 

A. No, sir. 

Q. Were you given any kind of deposit slip? 

A. No, sir. 

[TR 62] Q. There has been introduced in evidence, 

Mrs. Wright, Plaintiff's Exhibit No. 2, which is nothing 

but a disclosure statement pursuant to the federal 

Truth-in-Lending Act, and do you recall Mrs. Walk going 

over that with you? 

A. Yes, sir, I do. 

.as. 



Q. What did she tell you about that? 

A. The main thing I remember was the interest 

rate and for how long the note would be. 

Q. And did she tell you why you had to sign that? 

A. That it was a federal regulation, everybody 

had to sign it. 

Q. And was the note already prepared when you got 

there, or did she make it out at her desk? 

A. Everything was ready. 

Q. And what did she do with respect to the note? 

A. Just handed it to me and told me to sign where 

she had marked the X. 

Q. And her testimony that she went over the terms 

of the note with you, did you hear her testify to that? 

A. Yes, sir. 

Q. Did she have any discussion with you about the 

note other than to tell you to sign it? 

A. No, sir, just $7,500.00 for 90 days. 

Q. And she put an X mark on it and told you [TR 

63] to sign it? 

A. Yes, sir. 

Q. And what did you tell her when you signed it, 

after you signed it? 

A. I told her that my husband would be back by 

later on to sign the note, that he was in Maryland, and 

I asked her if I could leave because I had locked up 

the store. 

... . •• 



Q. How long were you in the bank, Mrs. Wright? 

A. Well, my girlfriend dropped me off and was 

circling the block, so I don't know, five or six minutes 

at the outside. 

Q. Did Mr. Jones in any way indicate to you that 

you were going to be the sole party liable on this 

note? 

A. No, sir. The only conversation I had with Mr. 

Jones is what I have testified to today. 

Q. When did you first find out that you were the 

only person liable on the note? 

A. It was sometime in the early part of the 

summer. Mr. Jones called the store and told me that he 

had just spoken with my husband, and that the note was 

almost 30 days past due. 

Q. Did you get any notice of default or due date 

prior to the note maturing for payment? 

A. No, sir, I didn't personally myself get it or 

know of one that came. 

[TR 64] Q. Who picked up the mail? What was the 

date that you and your husband were separated? 

A. June the 24th. 

Q. Who picked up the mail every day prior to your 

separation? 

A. My husband. 

Q. Did you subsequently call Mr. Jones? 

A. Yes, sir. 

.so 



Q. What did you tell him? 

A. I called Mr. Jones on two or three occasions 

after that, and I told him that Jimmy was liquidating 

his stock in cars and that he should try to do what he 

could to collect the money. I told him he was moving 

to California, and I sort of reiterated the conversation 

every time I called Mr. Jones. 

Q. Well, he hasn't in fact moved to California, 

has he? 

A. Not to my knowledge. I believe he lives 

somewhere in Richmond. 

Q. What did Mr. Jones tell you? 

A. He told me not to worry about it because he 

didn't think there would be a court hassle, that Jimmy 

told him that he didn't want any court hassle or anything 

like that, and that he thought it could be resolved on 

common ground without going to court. 

[TR 65] Q. Did he tell you whether or not he was 

going to go down to the used car lot? 

MR. ANDREWS: Your Honor, I think we have 

gotten far enough afield, I have been letting it 

go for a little while, but I don't see the relevance 

of any of this talk about the fact that the note 

was past due, conversations that had reference--

THE COURT: What is the relevancy, Mr. Bambacus? 

MR. BAMBACUS: I am trying to show that the 
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bank always considered Mr. Wright as the borrower 

of the money, and that Mrs. Wright was merely the 

vehicle, Your Honor. 

THE COURT: I am going to sustain the objection. 

MR. BAMBACUS: All right, sir. 

MR. ANDREWS: Thank you, Your Honor. 

BY MR. BAMBACUS: (Continuing) 

Q. Did you get a copy of that disclosure statement 

that Mrs. Walk said she went over with with you? 

A. No, sir. 

Q. Did you get any paper at all when you left the 

bank on that date? 

A. No, sir. 

MR. BAMBACUS: You may inquire, Mr. Andrews. 

[TR 66] CROSS-EXAMINATION 

BY MR. ANDREWS: 

Q. You did know that the money was for your 

husband's business account, that was the purpose in 

your going there to sign the note, correct? 

A. Yes, sir, I knew that it was to cover bad 

checks that he had written. 

Q. Which meant that you knew the money was going 

to be put into that account, and that's why you went 

there to sign the note? 

A. No, sir, I did not know it was going to be put 

in that account. 

Q. ·Well, how was he going to cover the checks? 
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A. Because he could take a cashier's check to the 

people that he had written the bad checks to. 

Q. But he told you he was trying to beat the 

checks to the bank, didn't he? 

A. He said that Nat would return the checks if 

they had gotten to the bank. But, he had written bad 

checks before, and my husband had always taken a cashier's 

check to the people. 

Q. But in this particular case you understood 

that it was for his business account, it didn't really 

make any difference to you one way or the other whether 

Jimmy got a check for it separately or whether it was 

put directly into [TR 67] his account, did it? 

A. I didn't think about it one way or the other. 

Q. That's what I am saying, it didn't mean anything 

to you one way or the other? 

A. Well, it would have meant something to me if I 

would've known that I was the sole obligator and they 

were going to give it to Jimmy, yes. 

THE COURT: The question is, did you know 

what they were going to do with the money, and did 

it make any difference to you. 

THE WITNESS: I didn't know what they were 

going to do with the money, I really didn't know. 

Q. When you say you did not know, you mean you 

didn't know actually how they were going to specifically 

handle it, whether they were going to do it by check to 



him, or by deposit to his account? 

A. I assumed by check to both of us. 

Q. You assumed it was going to be a check to you 

to cover checks that had been drawn on his business 

account, Mrs. Wright? 

A. Well, why would I go--

Q. Mrs. Wright, is that what you are telling me? 

A. Please repeat the question. 

Q. I am asking you if you are telling me that [TR 

68] you assumed that this was going to be handled by 

check to you and to Mr. Wright when the proceeds of the 

check were to be used to cover these checks that he had 

written? 

A. He said to catch the bad checks. Now, I did 

not know if that meant to deposit it into that account, 

or what was going on. 

Q. But point of fact, you didn't expect to get 

the money yourself, that's the truth of the matter, 

isn't it? 

A. Yes, sir. I didn't know I was borrowing the 

money myself. 

Q. When you went down there to sign that note, 

you knew that you were incurring liability on.that 

note, didn't you? 

A. Secondarily, if my husband defaulted in payment. 

Q. As far as that goes, anybody could come in and 

pay off the note, correct? 



A. Yes, sir. 

Q. But you realized that you were in fact bringing 

upon yourself a potential liability? 

A. Yes, sir. 

Q. And you intended to sign the note? 

A. Endorse the note. 

Q. Now, you said that Mr. Jones used the term 

"endorse"? 

[TR 69] A. Yes, sir. 

Q. In fact, you aren't positive that he used the 

word "endorse," are you? 

A. Yes, sir. If he had said anything else, I 

think I would've walked out of the bank. 

THE COURT: Ma'am, that wasn't his question. 

The question is, are you positive he used the 

word "endorse." 

THE WITNESS: Yes, sir, I am. 

MR. BAMBACUS: She said yes, Your Honor. 

MR. ANDREWS: Then she qualified it. 

MR. BAMBACUS: No, she didn't qualify it, she 

told him why. 

THE COURT: Mr. Bambacus, she said if he had 

said anything else, that was a qualification, 

and I am just trying to straighten it out. 

THE WITNESS: I am 99 percent sure he said 

endorse. 

Q. Now, you have said previously that you and Mr. 



Jones had had a conversation about your endorsing a 

note? 

A. Yes, sir. 

Q. This would've been after the original note 

which you signed for the $15,000.00? 

A. After the original note I signed for $15,000.00? 

I'm not sure I signed an original note for [TR 70] 

$15,000.00. I have been told I did. 

Q. But I am just trying to find out when it was 

that you and Mr. Jones had this conversation. 

A. It was in the fall. 

Q. Of 1976? 

A. Yes, sir. 

Q. When did you fill out the financial statement? 

Did you do it when Mr. Wright brought it home to you? 

A. Yes, sir, he made me sit down at the table and 

do it. 

Q. So, in fact, the financial statement which is 

in evidence had left the premises of the bank and then 

was taken back after you had filled out the entries, right? 

A. Yes, sir. 

Q. Now, did you state that you did not print in 

Mary Tedesco Wright? 

A. Yes, sir, I don't think I printed that in. 

Q. You don't think you did? 

A. Well, it's not my handwriting. 

Q. But, you did put in the other things? 
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A. Yes, sir, the Virginia Mutual, and the amount. 

Q. And at the time Mr. Jones asked you to go over 

this statement to see if it was accurate, you looked at 

it and told him it was, and then you signed it? 

[TR 71] A. Yes, sir, I glanced at it and told 

him--

Q. That it was accurate, and you then signed it? 

A. That it looked all right. 

Q. Indicating that you had a net worth of about 

$59,000.00 at that time? 

A. Yes, sir. 

Q. You did know that the money was in fact put 

into Mr. Wright's account though, you did learn that? 

up, 

with 

that 

A. I know now. 

Q. Into his business account? 

A. Yes, sir. 

Q. And you know also that the money had been used 

is that correct? 

A. I am sure it has. 

Q. Now, you indicated that after you had finished 

your procedures there with 1-irs. Walk, you told her 

your husband would be by later to sign it? 

A. This was during the procedure when I sat at 

Mrs. Walk's desk. I don't know if it was when I was on 

my way out the door, or when it was. 

Q. Mrs. Wright, I call your attention to January 

12th, you do recall under oath giving a deposition in 
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my office with reference to this matter, do you not? 

A. Yes, sir. 

[TR 72] Q. And at that time you made statement to 

the effect that your husband would be in later to sign 

the note, did you? 

A. On January the 12th, I didn't make a statement, 

is that what you are saying? 

Q. When I was questioning you about this transaction 

you did not at that time make the statement that you 

told the people at the bank that he would be in later 

to sign, did you? 

MR. BAMBACUS: Let's be more specific, Your 

Honor, as to the question and the answer. 

MR. ANDREWS: I will take time to find it 

in just a minute. 

THE COURT: I understood it, but go ahead 

and ask it again. 

MR. BAMBACUS: If he is saying--

THE COURT: He is saying, did you at any time 

in that testimony make the statement that you had 

told the people at the bank that your husband was 

going to be in later to sign it. 

MR. BAMBACUS: Well, if the question was 

never asked, she may never have made it. 

THE COURT: He is just asking her if she 

made the statement. 

THE WITNESS: Mr. Andrews, I don't remember, 
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[TR 73] really, if it's in there. 

MR. BAMBACUS, Page 13, Mr. Andrews. 

Q. To bring you up to the point of the question I 

am going to ask you, on Page 8 of your deposition it is 

indicated that you walked up to her and told her that 

you were Mary Wright and that you were there to take 

care of a note that your husband had arranged with Mr. 

Jones. 

Now, subsequently I asked you the question: 

What discussion did you have with the lady beyond what 

you have already said. Answer: I walked in, I told 

her I was Mary Wright, Jimmy Wright's wife. 

Question: What you had beyond that. 

Answer: That I was here to endorse a note and could 

she help me. She said, yes. Then she went over and 

interrupted Mr. Jones with his customer, and Mr. Jones 

stood up and he said he was sorry he didn't have time 

to help me, he said something about the credit limit, 

and to look over the financial statement because he did 

not trust Jimmy. That was the extent of it. I also 

told her, I said, I am in a hurry now because I have 

closed up my shop so I would like to endorse the note 

and get out of here as quickly as possible, and my 

husband will be by later on today to take care of the 

details. 

A. Yes. 

Q. Question: Did she have any further discussion 
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regarding the transaction at all with you? Answer: 

Not [TR 74] that I can remember. 

Now, I ask you if you made the responses that 

I have just read to you? 

A. Yes, sir. 

Q. And you say now, however, that you told her 

that he would be in later to sign the note? 

A. Yes, sir. When I said details, that's what I 

meant, because before we had gone over this in the 

deposition, and I believe that I had stated that I 

expected my husband to come back by and sign the note. 

Q. But, you indicated, you told her that he would 

be by later to take care of the details, but what you 

are telling me is that what those details were were in 

your head, that is that he was supposed to come by and 

sign it, is that correct? 

A. No, sir, details, you knew what I meant by 

details. 

Q. Mrs. Wright, you were telling me what you had 

told the lady, is that not correct? 

A. Yes, sir. 

Q. And you said, my husband will be by later on 

today to take care of the details. 

A. I explained to Mrs. Walk that he was in Maryland 

and that he would come back by--

Q. Now you are telling me that what you said on 

[TR 75] that date is wrong, is that what you are telling 
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me? 

A. No, sir, I am trying to be a little more 

explicit. 

THE COURT: Well, let me see if I can understand 

it because I think you are being a little evasive. 

THE WITNESS: I am not trying to be. 

THE COURT: You said one of two things to this 

lady. You either said, my husband will come by 

later to sign the note; or, my husband will come by 

later to take care of the details. Which one did 

you say? 

THE WITNESS: I explained, Your Honor--

THE COURT: No, I don't want you to explain it to 

me, I am asking you now to tell me what you said. 

THE WITNESS: To sign the note. 

THE COURT: Now, that's what you said this day 

in the bank, that your husband was going to come by 

later to sign the note? 

THE WITNESS: Yes, sir. 

THE COURT: You didn't say, he will come by later 

to take care of the details? 

THE WITNESS: No, sir. 

THE COURT: All right, maybe that clears it up. 

[TR 76] MR. BAMBACUS: Your Honor, that is consis­

tent with her answer. 

THE COURT: I don't think you are under oath yet, Mr. 

Bambacus. I will let you testify, if you want. 

MR. BAMBACUS: Well, what she meant--
....... 61 



THE COURT: She has made it perfectly clear 

what she meant. I think we all understand it now if 

we didn't before. 

BY MR. ANDREWS: (Continuing) 

Q. Mrs. Wright, I call your attention to interroga­

tories under the date of November 1st, 1977, Question 

No. 9. Question: Did you inform any employee of The 

Community Bank that your husband was also to sign the 

note? Who, and when? Answer: No, but it is apparent-­

And you went on to make some statements that are argumenta­

tive. 

You do recall signing that answer to interrogatories 

under oath, do you not? 

A. I recall signing some interrogatories, yes. 

Q. Maybe I had better get the file, Your Honor, 

and show her specifically which one. 

THE COURT: All right. 

Q. I show you from the Court's file the particular 

interrogatories that I am referring to. 

According to the certificate, that was sworn 

[TR 77] to on November 1st, 1977. 

A. Yes, sir, I understand that. 

Q. And that is your signature? 

A. Yes, sir, that is my signature. 

Q. And I ask you about Question No. 9. 

A. Yes, sir. I was in the office with Mr. Bambapus 

a total of ten minutes, and he was asking me questions, 



and I really didn't stop and search my brain and think 

about it that much. 

Q. But, you did answer that, no, you hadn't told 

anybody; isn't that correct? 

A. I was in Mr.--

Q. You were in Mr. Bambacus' office ten minutes? 

A. At the outside. 

Q. At the outside, ten minutes? 

A. Yes, sir, and he was just asking me questions. 

Q. Do you know how many interrogatories there 

were, Mrs. Wright? Do you know how many interrogatories 

you answered in ten minutes? 

A. He was just asking me questions, and I didn't 

realize that I was answering interrogatories, or whatever 

they are, I was just trying to answer Mr. Bambacus' 

questions. 

Q. Referring to the same set of interrogatories, 

do you see how many there are? The final number is 18, 

is it [TR 78] not? 

A. Yes, sir, that's correct. 

Q. And there were four pages, right? 

A. Yes, sir. 

Q. And some of them had several parts to them, 

correct? 

A. Yes, sir. 

Q. And at the same time, did you not sign responses 

to requests for admissions that we had filed? 



A. You will have to show me, I don't recall 

requests for admissions. 

Q. I will show you a copy, I can get the Court 

file if necessary. 

A. Yes, that's my signature. 

Q. And this is to a paper entitled "Defendant's 

Replies to Plaintiff's Requests for Admissions? 

A. All right. 

Q. And there are 12 of those, correct? 

A. Yes, sir. 

Q. And this was done in that ten minutes, too, is 

that correct? 

A. He asked me the questions in about a total of 

ten minutes or so. 

Q. And you--

A. I answered the questions Mr. Bambacus asked 

[TR 79] me in about a matter of ten minutes, yes, sir. 

Q. Well, how about when you signed them, you read 

them, didn't you? 

A. No, sir, I don't know if I read them or not. 

Q. But, you admit--

A. I did sign them. I don't know if I read them. 

Q. Now, let me ask you this, did you tell anybody 

at the bank that you would sign as an endorser but not 

as a maker of the note? 

A. Excuse me, I didn't understand your question. 

Q. Did you tell anybody at the bank that you 



would sign as an endorser but not as a maker? 

A. The word 11maker" never even came into the 

picture. 

Q. So, you didn't tell anybody that, and yet you 

signed that note on the front of it, your name is down 

at the bottom, you admit signing the note? 

A. Yes, sir, I signed the note where it was X'd. 

Q. And you signed the disclosure statement where 

it shows: Loan to Mary T. Wright. It has got a line 

down there: Borrower. And you signed that? 

A. Yes, sir, that's my signature on the dis­

[TR 80] closure statement. 

Q. You indicated that your husband, you think, is 

in Richmond, as far as you know he is still around, you 

said? 

not. 

A. He's supposed to live in Richmond. 

Q. He still has some business, or whatever? 

A. I don't know, sir, if he has a business or 

Q. With reference to this particular account, 

Crater Road Exchange, this was his account which was 

used in his regular occupation, is that correct? 

A. Yes, sir. I didn't know that he had changed 

it to Crater Road Exchange, I thought he was still 

operating under the name of D & H Motors. 

Q. But, this is the business account for his 

occupation? 



A. Yes, sir. 

Q. And it was through his business that income 

was brought home, and so forth, is that not correct? 

A. He never brought any income home. 

Q. Never gave you any money for any purpose? 

A. Only to pay his children's bills, that lived 

with us. 

Q. And some household expenses, too? 

A. There were expenses, but I paid the majority 

[TR 81] of them. 

Q. But, he did pay some? 

A. For his children, yes, sir. 

Q. And he paid some for other things, too, that 

were around the house; is that not correct? 

A. His telephone calls, his business calls. 

Q. Now, you claim that it was some 30 days after 

the note was due, which would be on June 27th of 1977, 

or approximately then, that you found out that you were 

the only person on the note? 

A. Yes, sir. 

Q. So, you didn't ask your husband after March 

29th if he had gone in to sign the note, did you? 

A. Did I ask him? 

Q. Yes, ma'am. 

A. Yes, I did ask Mr. Wright that. 

Q. And what did he say? 

A. He did, and that he took care of the checks. 
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Q. And did you check to find out, to verify that 

he had done what he had told you he was going to do? 

A. No, sir, I didn't call the bank to check on 

him. 

Q. You accepted his word for the fact that he 

said he had done it, is that correct? 

A. Yes, sir. My main concern was the bad [TR 82] 

checks because he said he would go to jail. 

Q. You mean you weren't concerned with whether or 

not he signed it? 

A. Yes, sir, I was, but he said he did, but I 

wanted to be sure that those checks were taken care of. 

Q. But, you didn't distrust him enough then to 

call the bank to verify it? 

A. Well, even if I did distrust him, I would 

never have called the bank to check on my husband. 

Q. When you received the past-due notice on that 

note shortly after the 27th of June, 1977, what did you 

do? 

A. I got in touch with my husband. 

Q. You and he had separated by that time? 

A. Yes, sir, but he was still in Petersburg at 

that time. 

Q. And you got in touch with him and told him 

that the note was past due? 

A. I told him, I said, Jimmy, this note is past­

due and it's in my name, what is this all about; and he 



told me. 

Q. You did tell him that it was in your name, 

didn't you? 

A. Yes, sir, I had the note slip. I said, it's 

Mary T. Wright, how come they didn't address it to you. 

[TR 83] Q. As a matter of fact, it showed on the 

notice that the note maker was Mary T. Wright, didn't 

it? 

A. It just had Mary T. Wright, and I think it was 

something about being past due. 

Q. I show you this, and is that it? 

A. Yes, sir, it was one like this. 

* * * * 
MR. ANDREWS: I would offer that as Plaintiff's 

No. 3, Your Honor. 

THE COURT: All right, Plaintiff's Exhibit No. 3. 

Q. So, your statement that the first time you found 

out about your being on there was when you talked to Mr. 

Jones, that's incorrect? 

[TR 84] A. No, that's correct, sir. 

Q. It's correct? 

A. Yes, sir. I talked to Mr. Jones before I ever 

remember receiving a notice like that. 

Q. But, you said the first time you talked to Mr. 

Jones about it it was already almost 30 days past due. 

A. That's what Mr. Jones said to me on the telephone. 

He said that it would be shortly 30 days past due, and I 



was just going by what he said. 

Q. On the 29th of March, 1977, if you had gotten 

the check, if Mrs. Walk had given you a cashier's check 

right then, what would you have done with it? 

A. What would I have done with the check? 

Q. Yes. 

A. Depending on who it was made out to. 

Q. Assuming it was made out to you, you would have 

deposited it to his account to cover those checks, is 

that not true? 

A. No, I wouldn't have. 

Q. You were going to pay those checks walking around 

with that note in your pocket? 

A. No. If I would've been lent the money myself, 

I would've put the money in my own account and gotten him 

to sign a note to me. 

Q. Did either Mrs. Walk or Mr. Jones themselves 

[TR 85] say anything to you about your husband signing the 

note? 

A. Just what was said when I first-­

Q. Just what you said? 

A. Just when I went in the bank Mr. Jones said that 

I was required to endorse the note because he had 

reached his credit limit. 

Q. So, neither one of them said anything about the 

fact that Jimmy was to come in and sign it? 

A. No, sir, they didn't say that. 
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REDIRECT EXAMINATION 

BY MR. BAMBACUS: 

* * * * 
[TR 88] Q. Did you inform any employee of The 

Community Bank that you would sign as an endorser when 

you went in there? 

[TR 89] A. Yes, sir. 

Q. Who did you inform? 

A. Mrs. Walk. 

Q. And in your discussion with Mr. Jones that same 

day, what did he tell you precisely? 

A. He said that they would require me now to endorse 

this note for Jimmy because he had reached his credit 

limit. 

Q. And is that the truth, the whole truth, and 

nothing but the truth so help you God? 

A. Yes, sir, it is. 
* * * * 

[TR 97] NATHAN SYDNEY JONES, III, having previously 

been sworn, testifies and states: 

CROSS-EXAMINATION 

BY MR. ANDREWS: 

Q. Mr. Jones, calling your attention to Plaintiff's 

Exhibit No. 3, the past-due notice which has been 

introduced into evidence, when was that mailed to Mrs. 

Wright? 

A. On June 28th, the day after the note was due. 

Q. Now, in response to Mr. Bambacus' questions, you 



made reference to the loan authority which you had and 

the direct and indirect loans being considered within that 

authority. What do you mean by those two terms, and how 

is it used and applied to your authority limitations? 

A. Well, direct would mean a loan to an invidivual 

as the maker of a note. For instance, if a man had a 

corporation, company of some sort, and I was lending to 

him in his name, that would be direct. But, if he in 

some way signed on his company's notes, that would be 

indirect. 

[TR 98) Q. Such as a guarantor or something like 

that? 

A. Yes, sir. 

Q. So, that was your reason for saying that Jim 

Wright's name could not appear on the note at all? 

A. Right, since indirectly his indebtedness at 

that time was $25,000 he could not have endorsed the note 

of his wife because that would have been indirect 

indebtedness and would have been beyond my lending 

authority. 

Q. When you discussed that with Mr. Wright, did you 

explain to him that he could not appear on the note at .. 
all? 

A. Yes, sir. 

Q. Mrs. Wright made a statement to the effect 

that after the loan was past due she spoke with you· by 

telephone and that you told her not to worry about it. 



c· .. 

Did you make any such statement to her? 

A. I did discuss it with her on the phone, but I 

did not say not to worry about it. In my opinion, a 

past-due note is serious. 

MR. BAMBACUS: I object to his opinion. 

MR. ANDREWS: He's explaining his answer. 

THE COURT: Mr. Andrews is correct. 

THE WITNESS: I would not tell anyone not to 

worry about a past-due notice. 

Q. When did you first learn of her claim that [TR 

99] her husband was supposed to have been on the note 

with her? 

A. Not until the motion was filed and she answered 

the motion. 

Q. The suit papers? 

A. Yes, sir. 

Q. What happened to the money which was put into 

Mr. Wright's account? 

A. On the note in question? 

Q. Yes. 

A. The money was deposited to his account, and by 

the mid part of April all the money had been used. 

* * * * 
Q. Did you receive any indication that Mary 

Wright thought that James Wright was also to be on that· 

note? 

A. No, sir, none. 



Q. You indicated that Mr. Wright still owed you 

some money for this account, and do you know how much 

that [TR 100] would be? 

A. It was approximately $3100 on one note, but 

I'm not sure which one. 

Q. And you indicated that ~1r. and Mrs. Wright had 

signed a $15,000 note back in October of '76, and what 

happened to the proceeds from that loan? 

A. They were deposited into his business account. 

Q. Directly, or as a result of a check? 

A. Directly. 

MR. ANDREWS: I don't have any further questions, 

Your Honor. 

THE COURT: Mr. Bambacus? 

MR. BAMBACUS: Yes, sir, I have a few more 

questions. 

REDIRECT EXAMINATION 

BY MR. BAMBACUS: 

Q. Mr. Jones, did you personally mail the past­

due notice to Mrs. Wright? 

A. No, sir, the note teller mails the past-due 

notices. 

Q. Do you have positive direct knowledge of who 

mailed it and when they mailed it? 

A. I know who mailed it, the note teller mailed 

[TR 101] it and--

Q. But, you don't know when it was mailed, all 



you know is the date that appears on it? 

A. The date would've probably been the date that 

it went out. 

Q. I didn't ask you probably, I asked you did you 

know when it was mailed. You either do or you don't 

know. 

A. It would have been mailed the next working 

day. 

Q. Do you know of your own knowledge when it was 

mailed? 

A. It wasn't mailed by myself .• 

THE COURT: Why don't you just answer the 

question. 

Q. You don't know when it was mailed? 

A. No, sir, I don't. 

Q. And you can't even swear that it was mailed, 

is that correct? 

A. It is no longer at the bank, it would've been 

mailed. 

Q. I asked you one question. You can't say under 

oath that it was mailed, can you? 

A. Okay, no, since I didn't do it myself. 

Q. That's right. Now, you said Mr. Wright, for 

whatever reasons, your bank's policy, rules, could not 

[TR 102] have endorsed the note; is that correct, sir? 

A. Yes, sir. 

Q. Why couldn't you have gotten Mr. Wright to 



sign a guaranty agreement to Mrs. Wright? 

MR. M~DREWS: Your Honor, I think that we are 

getting into a matter that is irrelevant. 

THE COURT: He said either direct or indirect 

liability, and a guaranty agreement is indirect liability. 

MR. BAMBACUS: I am saying a guaranty agreement 

from Mr. Wright to Mrs. Wright, not to the bank, Judge. 

THE COURT: He has nothing to do with that, does 

he? 

MR. BAMBACUS: He could have. 

THE COURT: I am going to sustain the objection. 

There is no obligation on the part of this man to 

protect Mrs. Wright's interest on the part of her and 

her husband, and he shouldn't be questioned on it. 

Q. Now, you said the account had been drawn out 

by the middle of April? 

A. I said the proceeds of the loan. 

Q. Okay. And on what do you base that statement? 

A. I reviewed his checking account records prior 

[TR103] to coming here, and I saw where the money was 

deposited into the account and that over the course of 

approximately 15 days that money, along with other 

monies deposited in his normal course of business, had 

been withdrawn. 

MR. BAMBACUS: I submit, again, Your Honor, 

that evidence is inadmissible. 

THE COURT: Well, you asked the question, and 



he answered your question. We will strike out the 

question and the answer. 

MR. BAMBACUS: I am talking about the question 

from Mr. Andrews as well, Your Honor. I objected to 

it then. 

THE COURT: Overruled. 

Q. Do you know who was a recipient of these 

funds? 

A. No, sir, I don't. 

Q. Could you have checked the records to find out 

who the recipients of these funds were? 

sir. 

A. I could have, to answer your question, yes, 

Q. You didn't bother to do that either, did you? 

A. No, sir. 

Q. Now, on the note of October '76, do you have 

that note with Mrs. Wright's signature on it? 

A. No, sir. 

[TR 104] Q. So, again, you are merely speculating 

that she may have signed that note, are you not? 

A. I saw the note when it was made, and it had 

both signatures on it, but I am not a handwriting 

expert. 

Q. Well, you were expert enough to notice that 

one of the notes was suspicious, isn't that correct? 

A. I no longer had the first note with her signature 

on it. I looked at it, and to me they looked similar, 



and then I had another employee later look at it who 

did not agree with me. 

Q. You had cne note that was given to you 

by Mr. Wright that was suspicious? 

MR. ANDREWS: Your Honor, I would ask you to recall 

the fact that he examined the witness at great 

length on--

THE COURT: Thoroughly on this point before. You 

are going right back over the same ground, Mr. 

Bambacus. 

Q. Do you have a record of Mr. Wright's account 

balance with the bank now? 

A. I do not know his balance right now, but the 

bank would have a record and I could get it. 

Q. You reviewed his account just before coming to 

court, did you not? 

A. I looked at an enlargement of microfilm of 

[TR 105] the transactions that took place in March of '76 

and April of '76 so that I would be familiar with them, but 

I did not carry that forward month after month to get to 

what his balance is now. 

Q. ~Jell, the only extent of your familiarity with 

his account by reviewing those records was that he dis­

posed of $7,500 by April 16th, 1977, is that correct? 

A. That those funds plus other ones had been 

written out of the account by mid-April. 

" 



Q. Is he still a depositor of your bank? 

A. I believe so. 

Q. And you have several numbers where you can 

reach him whenever you like? 

MR. ANDREWS: Your Honor, I feel that-­

THE COURT: Mr. Bambacus, is there any 

relevancy whatsoever in any of this line of question­

ing? 

MR. BAMBACUS: Yes, sir, I think it is. 

THE COURT: And what does the matter of whether 

he is still banking with this bank have to do with 

the question at issue here today? 

MR. BAMBACUS: Your Honor, we are trying to 

explore the relationship between the bank and Mr. 

Wright, and the relationship--

THE COURT: Concerning this particular [TR 106] 

transaction? 

MR. BAMBACUS: This particular transaction, yes, 

sir. 

THE COURT: Not whether or not he is still 

banking with this bank today. I rule that that is totally 

irrelevant to this issue, and you will not pursue that 

line of questioning. He has told you that he does bank, 

so it's in, but don't let's pursue it any further. 

Q. Did you ever talk to Mr. Wright about Mrs. 

Wright's disinclination to pay the note? 

MR. ANDREWS: Your Honor--



THE COURT: That's proper. 

MR. ANDREWS: Your Honor, may I make a 

statement? 

THE COURT: Yes. 

MR. ANDREWS: I want to object to the question 

because he has previously examined him, and it has 

nothing to do with what was brought out on my 

cross-examination. 

THE COURT: Go ahead, it is overruled. 

Q. Did you discuss with Mr. Wright Mrs. Wright's 

disinclination to pay the note? 

A. Yes, I discussed with both of them the fact that 

I had talked to the other one. 

[TR 107] Q. And you told Mr. Wright that she was 

not inclined to pay the note? 

A. Yes. 

Q. And did he not tell you, well, don't worry about 

it, he would take care of it? 

A. I don't remember him, you know, well--

Q. Well, did he reassure you that he would take care 

of it in whatever form? 

A. They both told me that they would discuss it with 

each other. 

Q. I am asking you a specific question, Mr. Jones. 

Did Mr. Wright in any way indicate to you not to worry, 

that he would take care of it in one way or another? 



it. 

it? 

A. He told me it would be taken care of. 

Q. And he hasn't taken care of it, has he? 

A. He didn't say who was going to take care of 

THE COURT: The question is, has he taken care of 

THE WITNESS: No, he has not taken care of it. 

Q. Isn't it a fact, Mr. Jones, that Mr. Wright at 

this time, that is in March of '77, was a questionable 

borrower? 

~iR. ANDREWS: Your Honor--

[TR 108] THE COURT: Mr. Bambacus, he had exceeded 

his own limit. Doesn't that answer your question? 

It's been testified to here all day that that's 

why this transaction went across, because he had 

already run out his credit, his credit was no 

longer good with the bank. 

MR. BAMBACUS: That's not what his testimony is, 

Your Honor, and I will direct one question to him. 

He had exceeded his loan authority. 

THE COURT: Yes, sir. 

MR. BMffiACUS: Not that his credit was bad with 

the bank. 

THE COURT: Yes, sir, we understand that, Mr. 

Bambacus, everyone in this courtroom, I am sure. 

If you want to ask the question one more time, I 

will allow it. 



Q. He exceeded your lending authority, but his 

credit was not bad with the bank, was it? 

A. No, sir, his credit was not bad with the bank. 

Q. Now, I ask you one question, and I want you to 

listen to it carefully, Mr. Jones. How would a pledge of 

collateral belonging to Mr. Wright make him either 

directly or indirectly liable to the bank as a maker, 

endorser, guarantor, or any other kind of obligator? 

[TR 109] MR. ANDREWS: Your Honor, he--

THE COURT: Mr. Andrews, he has answered it at 

least five times, let him answer it one more time. 

A. I was under the impression, and I still am, 

that for Mr. Wright to have pledged property hat he owned 

to cover the loan of anyone else, that he should be a 

party to the note. 

Q. Well, where did you get that impression? 

A. In my training. If I am wrong, maybe I will 

learn something, but that's the way I was trained. 

Q. And you still don't know any differently? 

A. I was told that they either had to be a party 

to it, or that there was some other form that I think I 

mentioned earlier that could be filled out. 

Q. Suppose Mrs. Wright had come in with that 

title signed in blank? 

A. In whose name? 

Q. Mrs. Wright. 

A. If she had come in with it? 



Q. With that title signed in blank. 

A. In her name? 

Q. Signed in blank by Mr. Wr~ght. 

A. Still in his name? 

Q. Signed in blank, he had transferred his interest 

in blank. Do you understand me? 

[TR 110] A. No, sir, I am not sure I do. I would 

not have taken a title unless the tile read on the face 

of it that it was owned by Mrs. Wright. 

Q. If Mr. Wright had given her the title, or you 

the title, whichever way you want to put it, and he had 

transferred his interest in blank or transferred it to 

Mrs. Wright--

THE COURT: Now, which, signed it in blank 

or transferred it to her? 

MR. BAMBACUS: Either one, Judge. 

THE COURT: Well, he has said if it was 

transferred to her he would have accepted it. 

Q. If it was transferred. 

A. If it was in her name and I could have sent it 

to the Division of Motor Vehicles and recorded a valid 

lien on the title--

Q. Well, what--

A. If the lien was recorded, I don't think the 

Division of Motor Vehicles will take a lien for a title 

signed in blank. 

Q. All right, sir. Why didn't you tell Mr. Wright 



that he could've pledged that Corvette by merely signing 

the title over to Mrs. Wright? 

THE COURT: I have ruled on that point several 

times already. We are not going into what [TR 111] 

other methods the bank might have used to make a 

loan when they didn't see fit to do it that way. 

* * * * 
[TR 115] JURY OUT 

MR. ANDREWS: Your Honor, on behalf of the 

plaintiff, the plaintiff's motion is to strike the 

defendant's evidence and direct the verdict for the 

plaintiff in this case as a matter of law, there 

being not sufficient evidence under the law upon 

which a verdict in favor of the defendant could be 

had in this case. There are several reasons for 

this. I think that some of them have been touched 

upon during the course of this trial many times. 

In the first place, insofar as fraud is 

concerned, we are arguing that there is no clear 

and convincing evidence of fraud, and whatever was 

said to her by her husband is not the responsibility 

of the bank. 

Insofar as her liability is concerned, she 

argues that she was to be secondarily liable only. 

The fact of the matter is that even if there were 

fraud in this case it's not material because it 

wouldn't have made one whit of difference as to 



where she is now. If he had signed it or not 

signed it, if she got sued on the note, if it's not 

material it won't make any difference. 

Now, she cannot deny her position as the 

[TR 116] maker in this case. Under the Uniform 

Commercial Code, when somebody signs in an ambiguous 

capacity it is deemed that they are an endorser. 

However, if we look at the official comments to 

8.3-402 of the Code, it says as follows, and the 

basic point of it is that you look to the instrument 

itself, you find out the capacity that is thereon, 

and you cannot by parol evidence vary it. 

**** 
That is, here she signed in a place that [TR 117] 

is clearly a maker's position, and you can't change 

her liability to that of an endorser simply by 

that. The only thing then that she can complain 

about is his not having signed the note, that's all 

she can complain about. 

Now, even if she and he both had signed 

this note, the bank could still have gone against 

her by herself, alone, even if Jimmy were on that 

note. There is plenty of Virginia authority on that. 

One case in particular, Colley vs. Summers, 119 Va. 

439, this was the case where there was a maker and 

several endorsers of a note, and only one of the 



endorsers got sued--

THE COURT: I have ruled to that effect this 

morning, don't you recall? 

MR. ANDREWS: Yes, sir, but this is what I want 

to point out insofar as my motion is concerned. 

The only difference between the contract of an 

endorser, 8.3-413, and the contract of the maker, 

8.3-414, has to do with the rights which are wavied 

in a note. 

Now, the defendant contended in its brief 

that fraud is material in this case because she 

would've had substantially different rights. The 

[TR 118] defendant contends that she would've had 

a cause of action against James Wright if she had 

been an endorser, but she does not now because she's 

a maker. That's absolutely wrong. 

* * * * 
[TR 120] It is important in this issue because a 

jury cannot determine whether or not this fraud is 

material, and this Court couldn't let it go to the 

jury if it's not material. That's a legal matter. 

It's up to the Court to determine whether or not 

legally it's material. If that's the case, if it's 

immaterial, the case can't go to the jury. 

Now, even if it were deemed material as a 

matter of law, we submit that the defenses of a 

... 



holder in due course of good faith without notice 

and so forth apply. 

The evidence. There has to be a great deal 

of evidence to impute bad faith to somebody and 

give them notice of what's going one. Mere 

suspicion is not enough, Your Honor. It's just not 

enough. 

I will be happy to go into details of the cases 

involving good faith and notice, but there are cases 

on point where people were dealing with quote shady 

characters unquote where the Court said that 

doesn't mean that I can legally impute bad faith to 

the situation, in other words, dishonesty in his 

dealings, fraud on their part, I can't impute that 

(TR 121] to them. The code makes it clear that the 

fact that somebody lends to somebody else who had 

been defrauded into signing the note does not affect 

the payee unless he knows what was going on. 

One of the examples under the section on holder 

in due course, 8.3-302, in the official comment 

section, in which it is setting forth examples in 

which a payee can be a holder in due course, is an 

example exactly like this case, taking the position 

as indicated by the defendant. 

"D. A defrauds the maker into signing an 

instrument payable to P. P pays A for it in good 

faith and without notice, and the maker delivers 



the instrument directly to P. 11 

That's the situation here. The payee is still 

a holder in due course. 

* * * * 
[TR 122] The examples of good faith and notice 

make it very, very clear that the burden is tough, 

that you have got to show that the bank did know 

what was going on, that they had knowledge, that 

they were dishonest in fact in their dealings 

here. That's what you have got to do. 

The courts have said time and time again that 

bad faith is not mere carelessness. The Virginia 

Supreme Court said that not even gross negligence 

constitutes bad faith. The fact that you deal with 

people who have been involved in illegal or shady 

transactions doesn't impute bad faith to anybody. 

Failure to make inquiry, even negligent failures 

to make inquiries, doesn't make the situation one of 

bad faith. It's got to be sufficient that it amounts 

to fraud on the part of that payer, that taker, that 

holder. You look to it from the mind of the holder 

and you find out if he's been dishonest. It has 

nothing to do with being negligent or should have 

been put on notice to make certain inquiries. 

The limited evidence available here is absolutely 

not sufficient to support a verdict for the defendant, 

even if it were material. But, first, [TR 123] we 



contend, even if it occurred the way she said, 

it is not material. 

THE COURT: I will take your motion under 

advisement, sir. 

* * * * 
[TR 125] THE COURT: Gentlemen, I would like for 

you all to take this opportunity to dictate to the 

reporter your reasons for your objections to the 

instructions, and I would specifically request 

that while one of you are dictating, the other one 

listen so we won't have an argument six months 

from now about what was said. 

[TR 129] MR. ANDREWS: * * * * [TR 130] The 

plaintiff objects to the Court's granting of the 

defendant's instruction which begins, The Court 

instructs the jury that although you may 

find that Community Bank did not engage in active 

fraudulent deception of the defendant, still you 

may find in favor of the defendant if you find 

that the plaintiff participated in a constructive 

fraud, and so forth. The instruction is improper. 

There was no fiduciary or confidential relationship 

shown, and none existed between the plaintiff and 

the defendant. There was no obligation upon the 

bank by virtue of any such supposed relationship. 

It also permits the jury to believe that mere 



concealment of certain facts, even though they may 

not be significant or material or relevant, could 

constitute the plaintiff as a participant in fraud. 

The plaintiff objects to the Court's granting 

of the instruction which begins, The Court instructs 

the jury that if you find that James William Wright 

misrepresented to the defendant that he had arranged 

for her to endorse the $7,500 note that is [TR 131] 

the subject matter of this action when in fact he 

intended for her to sign the note as maker, and so 

forth, which instruction was modified manually by 

the Court. However, our objection is that the 

instruction permits representations as to matters 

of law, that is to say her legal obligation in the 

various capacities, could constitute an element of 

fraud. Furthermore, the defendant could not attempt 

to alter the conclusion that she was the maker 

because of the fact that there was no ambiguity in 

the capacity in which she signed. 

* * * * 
JURY IN 

THE COURT: Ladies and gentlemen, have you 

reached a verdict? 

THE FOREMAN: Yes. 

THE COURT: Sheriff. 

We the jury on the issue joined find in favor 

•• 



of the defendant, Mary T. Wright, signed by Daniel 

W. Pizzulo, Foreman. 

* * * * 
[TR 132] JURY DISCHARGED 

MR. ANDREWS: Your Honor, we of course renew our 

motion previously made at the conclusion of the 

evidence for the grounds stated therein, that the 

issue should not have gone to the jury, and we move 

the Court to set aside the verdict as contrary to the 

law and the evidence. The jury, of course, did not 

have the benefit of the materiality issue, for 

example, and we feel that the veredict should be set 

aside. 

THE COURT: Mr. Andrews, as you know, I took 

your motion under advisement earlier. Frankly, I 

would like for you to submit a memorandum on your 

motion. 

* * * * 
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-............. - ..... L:.f.!L?..t.{;.(l./!.. ........ d::~l-.. , 19 ... Z.2., payable .... !.l...l:f... .......... ~~ ........... tJ . .I.fl::¥.~: .. ··~-.... :~~-·:·~·_;_.;:;~.~~~:~: . . . ~ .. . . ' . . .. ·~: :.~·~)". 

··············-····--···-···········································-·························-································-··················· .. ·······-·-···-······-·-···-~~····-·~·-,--~···~·7·-······.~~.--: .. -~ 
.................... : .......................... :~ ....................... : ..................................................................................... : .. ~ ............. ~ .... ~ .. : .. ;::~:~.:~~-~: .... ~ ... ~ ... ; .... ~}~:·;~~~~t~ 
sc:curad by {UCC security interest in ..................................... :. .................................... ; ....................... ,..::.~ ............. ~ .......... : .. .::..~.~:.~:.· 

(Dc~d. of trust on ................................................................................................ ~ ............ ~ ... ~~~ ... ~~-~ .. ~ .. ·-~-~: ... ~ ... _ .. ~;~;~;~J.~. 
( Oii ier (Specify) .................................................................................................................. ~ .......... .-.. :~ ..... ::~ .... ·.:: .... .:::~~;~~·i~:~ 

oJ• uiJ~l~~r iml;}i>tctliless of lhe cu stomil r to The Community Bank is. or may be. secured, ~Y.'"~~~ 

P•occads $ .. 7£aa:. ... ~~.:~;:;..~ 
'\--------- . . :\ .• ~. >~:\ 

Ct0dit Lifo lnsuranc\) is not required by lhe creditor in connection witn 
il,i.:l loan. The Borrower's desir~ therefore must be indicated by signature 
bclo."J. 

P.Jle:.......................................................................................................... Prerniurn 

Sigilat.ure: ................................................................................................. -.. 
·----- ------

inicrc!lt 
:1~ {)-()" .. -. 

$ ... /. .. ~ .. ~.: ......... ~ ................... . 
Fee per Va. Ccdo g 6.1-321 $ ............................................... . 

Othor (specify) ............................................................. .. $ ............................................... . 

"fotal 

l'c,i:,~l of Paymont3 

ANiJUAI.: PERCENTAGE RATE 

: :_···.- . ~~v:.~t·" 

$ ... :;: _________ -____________ , ___ ;_11-s~i 

$ 7{)~/J- ~·):.:;:"A·:< . 
••.•••••••••••••••• fr(.. ••••• Y.. ... 'trf,l'~t···~'P. 

' . - ,. ~... '.... ·~ ·:·;.: ... ,' :·. 

:," ~ :·. '" • 1~ • 

·:··.·.·; 
.·· •.·····;'":;'. 

"/)''~~:-
. . I .5()" tf3J . <)· 
$ ....... :········· .. ··-······ .. ···· .. ·····~'':' . 
$ .. ~.~ .. ~ ..... 4.~:.~2~~- .· 

· · ·0 ot .................................. ~···~~--~. m 

In ·the event of default or late payment, post due amounts bear interest at 8% p~r .annu~.:~~~ 
c~siomer must pay costs of collection (including 25c per day of delinquency. plu.s attorneis fee~ 

,_. t~~d other·costs actually _incurred). I!J tho event. of partial or ful~ prepayment whil~ not i~ de_fa~~~r·ir, 
rcc.:lte of the unearned mterost portaon of the fmance charge wall be computed under the aotuar•~f. 
n1cti1od (but a ·Computed amount of less than $1 may be disregarded). · :. ·. · :. . -.'.::.:.:.:/;:·t"{~/ 

----.--------------·-·--· 
I aclmowiedge that I received a copy of this completed statement before 1. entered ·intO :'ant 

~ontractual relation respecting this loiln. · <.' • . · ·_;:· · .J 

--;.'fP.:.::.r:&:~..:r~-~~~ 
"" • . . . Borrower (; 
t~ t ~~ ~ "~ T~ ~: F· .< f: ~( H ! ~ f!'. -!1. ~ . , 



PAST DUE NOTICE 

MAKER 

··Mary '!'. Wriqht 
1;01 Priar Lane 
Col.·-· ·Hqh:ts. 23834 
·:·;~:_!;.:·. 

!~.~-: 

... :···"t •. 
.• -. ,·-

~$ ------~·:. __ CUATAIL DESIRED . 

Burrou~• 
~G&~" 

NUMBER 

468 

THE 
CO~IMl. ,.TY 
B .lNK s.. ....oRe A.r 

!t"\. TA.BB STREET 

PETERSBURG. VA. 23803 • 881 ·2320 
llllember F.D I C. 

NOTATION TIME ENDORSER-COLLATERAL 

curtail 90 none 

PLE.ASE E!RtNG THIS NOTICE WITH YOU 

PLEAS£ GIVE nus "OH. "0\JP. A"~'TENTION ON OR BEFORE :po~E 0!..~ :J-\1'E. 
PROMPili::"5~ lN Mt:E:T!N~ ,.J)!JR OF.:...I5ATIONS STRENG'rHE'!IIS 'I'Ol·F: c=-r.!HT 

,.: . v I ! I '('!), I • 
..... • ;;>-.;. p·,. .. !:)- •. 
~·. . . . 

J,!".·· .,, 
__ ... _::·· .. · 

Ol·iS3-

DATE DUE l 

·~ 

.. 

AMOUNT 

I 
; 

p 7500.00 j 

I 15.0~ 00 l 
f765tt'~.o .... o. .i 

.. ":~ 

I 



~ ~ THE COMMUNIT.. ANK 
PERSONAL FINANCIAL STATEMENT 

, ..... de net le.,e anr 
.... tleftl -~ ... ,. ... 

NAME h d/l,~ r 
BUSINESS A All .t '< 

ADDRESS '"' cb;f.t( L,(J,£ <a~o~ th ;--~ .J 

ADDREU--------------------------------

For me purpo.e of procuring end maln'-lnlng credit from time to time In anv. !otm wtaeuo.wr with Lencllr for clelrnt •d..,..... .... lilt N 
undersigned. the under1lgnad eubmltt the following .. balnlil • true and accurate lt8tament of Ia financial conctltlon Oft ft foll..eftl dati, Md 
..... that If any change occurs that ma..,lally r.cluc:n the meen• or ability of the un«MniFed to pay ell clllme or demendl .... nst It, the 
undertlgned will immediately and without deley notify tha said Lander, and unl ... the Lander· Ia 10 notified It may continua to rely upon the 
ltatemant haraln glwn .. a true and accurate ltltement of the financial condition of the undlrllgned • of the ctoee of bullna.. 

I 

·(MONTH~• .... · ---------=:::!:'S.-----:xr:-.-~-~ .......... ~~~.:.r:'l· ··.!Iii~~ .... - ._ .• ~ .. J~lltt{~-.. ltlffiff..a· ··~6ifH' r· ... 
F ,j. 

' 
ASSETS LIABILITIES 

Cosh on hond and in Banks 5.aoc lft.J) Nota• porobla to B•••-Sacured 

U. S. Gov. S.curitla•-••• schedule Notes payable to Benlc-Unsacurad .' ·'· ·: 

Liatad Securities-Me achedula Nota• porabla to ralatlvaa --: .. ~ .. .. 

Unllatad Sac:uritiaa-••• schedule Notes payable to othare .. ' ~~: •• ' 0 .. ... l'"_lo 

Co•h Value Life lnauranco Loans payable a .. lpad Life lnaureftCe _ 

Accounta and Notes Receivable Accounta and billa due 
Due from relatives and frianda Accrua4 taxes and lntara1t 

Accounte and Nata• Racaivobla Other unpaid to••• 
Due from others-good Mortgage• payable on Real 

Accounts and Notes Racaivobla Eatata-a" achadule -~o eb' cO<.J 
Doubtful 

Chatt~f Obllgationa-
Raol Estate owned-sea schedule f l•niJ~ tl_1Jt1 Auto, AppliGRMf, ate. 

Real Estate Morttagas owned Other clabta-ltandaa · ·-
Machinery ond Equipment -
Livastocll-sae schedule 

4uto.obilas I--~ 
_,.,.,_ - ... _ ··:-· .......... -.:·.· ... ; ,_._, .• • on.t·.~#·· 

.. . . 
Other Asset•-••• achedula 

.. . _, -· i . :·""·'·; .. ,:·: .. . ,., . 
·.·'·· 

!!)' ~./tA"\.C.tu.x.£... /'} Ito tf«. o-tJ ·: ''• f'.' 
~ 

-fl .. ~ (~ tb.m rtJ. 
-.:d,;~_Af/1~ J.ln ~.4'11 

7 

, 

-· 
TOTAL LIABILITIES ~0 000 ftS!: 

NET WORTH ~ 
~ 

1~0\") --
TOTAL ASSETS ~c:;. bc-,C> TOTAL LIAB. & NET WORTH 

.. 

CONTINGENT LIABILITIES PERSONAL INFORMATION 
~ . 

As endorser co.malcer or guarantor s P lace of El'llplorm.nt Tvr-n~ .(q Ate 
Position fOI l"A D,.., • .. 

On lea••• 01 c:ontroct• $ 
Legal claims s Partner or offlc-;, In anr oth;r ventura . 

--·· ····------ ....... -
~:::i...... -w-.·•('.(1-"~~1. ~ Prov11ion ior Federal Income Sp0111a's Nama 

Taxa• $ 0Marriad 0Sint.le No. Child,.,._:~ De,......._ 

Other apaciol debt $ 1 have exacutall o will W YES ONo· 
, 

SOURCE OF INCOME GENERAL INFORMATION 

Salary s Are anr a11ata pledaa4 other tht~~~ lfldl~ota4 ekva? 

Bonua and commlaaions $ Are you clafandont In .. , eulte 01 ' 
Dividends $ legal actlane? 

Real Estate income $ Personal bonk occaunta·corrlad ot 
Other incoma-itamiza $ 

Hove rau ever talcan banlcruptcy? E•ploln• 94 
TOTAL $ 

(SCHEDULES ON REVERSE SIDE) /\ ' ...... 
:._ . . ~ 

~ ~· fro ·-r· ... 1 ~ "" \ , ....... ~ ... . ... ~· ..:-• ·~} .... ·.. . "" 
• _,)# - • • • • •• •. • • • • • • 

/ 



CANK ACCOUNTS 
/ ( At A•••d fer on Reverse Side 

V / NAME OF BANK 
t $ 

$ 

$ 

LIF~ INSURANCE CARRIED: Nome of Auured 

NAME OF CORPORATION AND 
DESCRIPTION OF BONDS OR STOCK 

8\. . eOn 
~.,. 

$ 

s 
s 
s 
s 

Amount Of 
Indebtedness 

FACE AMOUNT 

REGISTERED IN 
NAME OF: 

$ 

s 
s 
s 

CASH VALUE 

$ 

NO. BONDS OR 
NO. SHARES 

$ 

MatiMMI_ ............ ~~......, 

' . . ,._.. 

. ;., 
~· ' 

IEHIFICt AR"' 

MARKET VALUE 

.:.•'··. 

STATE IF 
PLEDGED 

... :, .. .. •. 
·-- PFSCRIM:IOIII OE .REAL &S~ ·•J:fST.ED.OM...IE~IIill: . f:· ·. ~~· "-'.c• \ ': ,.~ • . ~ ... 

. •··· .. ·- -· 
ADDRESS AND TYPE TITLE IN NAME OF :·r~ =~ED MORTGAGE MO. MORT GAG! '"OH'O~DS ..... .. 
OF IMPROVEMENTS .·~,~ OR LIEN INC.· PA.YMI!MT· :,· ~O..brL._ . . CCII .. 

lA~IZ'i -1-El)f.~ fd t~tJn ~" fiTD 
'!;)..1.1 .. u· . . ..... 

\A..R& ~'!SE-t-,.. Lt· f.·/ ·. ... • . .. VA• .. . .. : AA~I-'LL .I ··- .. -
. . 

;~ 
.. 

• : 

r· .. -,..~ 

'4. .. 

\ -~~~~- .. t(; 
'·· 

' 
.. 

SCHEDULE·'OF UVESTOCK 
. ., 

··~ . - ... ·- . .umr::::. . ·- •. :i:::::ti:::::; : 
DESCRIPTION ~ 

SCHEDULE OF OTHER ASSETS 

' ·I 

VALUE 

DATE SIGNED 



INSTRUCTION NO. 1 

By introducing the note, The Community Bank is 

entitled to recover on it unless the defendant establishes 

a defense. Even if a defense is shown, however, The 

Community Bank can still recover if it establishes that it 

is a "Holder in Due Course." In order to establish the 

fact that it is a Holder in Due Course, The Community Bank 

has the burden of persuading you that the existence of that 

fact is more probable than its nonexistence. 

* * * * 

INSTRUCTION NO. 2 

The Community Bank is a "holder in due course" 

if it took the note in good faith and without notice of 

any defense which Mary Wright might have had to it. 

* * * * 

INSTRUCTION NO. 3 

That to establish the defense of fraud, the 

defendant must show by clear and convincing evidence that a 

misrepresentation was made to her and that misrepresentation 

induced her to sign the note. Unless the defendant estab­

lishes each of these elements by clear and convincing evi­

dence, she has not established the defense of fraud. Even 

if the defense of fraud is established, it will not prevent 

The Community Bank from recovering on the note unless the 

bank acted in bad faith or with knowledge of the fraud. 

* * * * 

,.. , 



INSTRUCTION NO. 4 

To constitute notice to The Community Bank of a 

possible defense by Mary Wright, The Community Bank must 

have had actual knowledge of the defense or actual know­

ledge of such facts that its action in taking the note 

amounted to bad faith. 

* * * * 

INSTRUCTION NO. 5 

"Good faith" means honesty in fact in the conduct 

or transaction concerned. 

* * * * 

INSTRUCTION NO. 6 

The term "preponderance of the evidence" means 

the greater weight of all the evidence. It is that evi­

dence which is most convincing and satisfactory to the 

minds of the jury. 

INSTRUCTION NO. 7 

The court instructs the jury that they must 

consider this case solely upon the evidence before them 

and the law laid down in the instructions of the court 

and they must not let any sympathy they may feel influence 

their verdict. A verdict cannot be based, in whole or in 

part, upon conjecture, surmise or sympathy but must be 

based solely upon the evidence in the case and the instruc­

tions of the court. 

* * * * 

·9? 



INSTRUCTION NO. 8 

If the defendant fails to prove her defense of 

fraud by clear and convincing evidence, then you shall 

return your verdict in favor of The Community Bank, in the 

amount of $7500, with interest thereon at 8% per annum from 

March 29, 1977, plus attorney's fees as provided in the 

note. 

-OR-

If the defendant establishes her defense of fraud 

on the part of her husband by clear and convincing evi­

dence, but you also find that The Community Bank acted in 

good faith and without notice of said fraud, then you 

shall return your verdict in favor of The Community Bank, 

in the amount of $7500, with interest thereon at 8% per 

annum from March 29, 1977, plus attorney's fees as provided 

in the note. 

-OR-

If the defendant establishes her defense of fraud 

by clear and convincing evidence and you find that The 

Community Bank acted in bad faith or with notice of said 

fraud, ~:hen you shall return your verdict in favor of the 

defendant. 

* * * * 



INSTRUCTION NO. 9 

The Court instructs the jury that the buraen is upon 

the plaintiff in this case to prove every element of its 

case by a preponderance of its evidence, and unless it 

proves each and every element of this case by a prepon­

derance of the evidence, you should find your verdict in 

favor of the defendant. 

* * * * 

INSTRUCTION NO. 10 

The Court instructs the jury that it is not necessary 

to prove fraud by direct and positive proof, but it may be 

shown by circumstances. If the facts and circumstances 

shown in evidence are such as will lead a reasonable man to 

the conclusion that fraud exists, that is all the proof 

thereof that the law requires. 

* * * * 

INSTRUCTION NO. 11 

The Court instructs the jury that although you may 

find that the Community Bank did not engage in active fraud­

ulent deception of the defendant, still you may find in 

favor of the defendant if you find that the plaintiff par­

ticipated in a constructive fraud. Constructive fraud is a 

breach of a duty owed to another party by reason of a fidu­

ciary or confidential relationship. There is no require­

ment that there be an actual falsehood or deceit, but 

merely a concealment of facts which the party ought to have 



made known or a participation in an act which, because of 

its tendency to deceive others, to violate public or private 

confidences, or to injure public interests, the law declares 

fraudulent. 

* * * * 

INSTRUCTION NO. 12 

The Court instructs the jury that if you find that James 

William Wright misrepresented to the defendant that he had 

arranged for her to endorse the $7,500 note that is the sub­

ject matter of this action when in fact he intended for her 

to sign the note as a maker, and that the defendant, reason­

ably relying on the representation of James William Wright, 

was thereby induced to sign the note; and if you further 

find that The Community Bank knowingly participated in 

James William Wright's deception of the defendant then you 

must return a verdict in favor of the defendant. 

* * * * 
INSTRUCTION NO. 13 

The jury are the sole judges of the weight of the 

evidence and of the credibility of the witnesses, and the 

jury has the right to discard or accept the testimony or 

any part thereof of any witness which the jury regards 

proper to discard or accept, when considered in connection 

too 



with the whole evidence in the case, but the jury has no 

right arbitrarily to disregard the credible testimony of a 

witness. And in ascertaining the preponderance of the 

evidence and the credibility of witnesses, the jury may 

take into consideration the demeanor of the witness on the 

witness stand; his apparent candor or fairness; his bias, 

if any; his intelligence; his interest, or lack of it, in 

the outcome of the case; his opportunity, or lack of it, for 

knowing the truth and for having observed the facts to which 

he testifies; any prior inconsistent statements by the wit-

ness if proven by the evidence; and from all these and 

taking into consideration all the facts and circumstances of 

the case, the jury are to determine the credibility of the 

witnesses and the preponderance of the evidence. 

* * * * 

NOTE: The above asterisks are used to delete only the 
Judges signature. 



VERDICT FOR.M 

We, the jury, on the issue joined, find in favor of the 

plaintiff, The Community Bank, which shall have judgment 

against the defendant, Mary T. Wright, in the amount of 

$7,500, with interest thereon at the rate of 8% per annum 

from March 29, 1977, plus attorney's fees as provided in 

the note, which is a homestead waiver note. 

Foreman 

-OR-

We, the jury, on the issue joined, find in favor of the 

defendant, Mary T. Wright. 

/s/Daniel w. Pizzullo 
Foreman 



MOTION 

Comes now The Community Bank, by counsel, and moves 

the court, in the event the jury•s verdict is not set aside 

and judgment rendered for the plaintiff, to grant a new 

trial on the grounds that instructions proffered by the 

defendant were improvidently granted, as more specifically 

set forth in the Plaintiff's Memorandum this day filed. 

THE COMMUNITY BANK 
By Counsel 

* * * * 
Filed February 16, 1978 

too 



PLAINTIFF'S MEMORANDUM 

Comes now the plaintiff, by counsel, and submits this 
memorandum in support of its motion to strike the defen­
dant's evidence, to set aside the verdict, and, failing the 
foregoing, to grant a new trial. 

Once the plaintiff introduced into evidence the note, 

it was entitled to recover thereon unless the defendant 

established a defense. Virginia Code §8.3-307. Although 

realizing that she could not establish a defense of actual 

fraud, the defendant attempted to show that there had been 

a constructive fraud. This concept, your plaintiff con-

tends, is inappropriate to the case at bar, there being no 

facts to support such a theory. That question aside for 

the moment, it is submitted that even if a fraud were 

committed upon Mary Wright by her husband, his failure to 

sign the note did not result in damage to her. 

With all the discussion of fraud, it may be easy to 

lose sight of the elementary principle that, regardless of 

the kind of fraud involved, it must be coupled with damage; 

unless the defrauded party has been injured, it will avail 

him nothing. 

* * * * 

(Page 10) 
Conc~ding th,it there was no actual fraud on the part 

of The Community Bank, the defendant.resorts to the claim 

that fraud may be nonetheless legally imputed to the bank 

via the doctrine of constructive fraud. As a basis for the 

creation of an alleged duty upon the bank, she claims that 



a fiduciary or confidential relationship existed between 

her and the bank. This we deny and respectfully submit to 

the court that the court erred in granting the modified 

instruction allowing the jury to find that the bank know-

ingly participated in Mr. Wright's deception (there being 

no evidence to support such a conclusion) as well as the 

following instruction: 

The court instructs the jury that although you may 
find that The Community Bank did not engage in active 
fradulent deception of the defendant, still you may 
find in favor of the defendant if you find that the 
plaintjff participated in a constructive fraud •••• 

* * * * 
(Page 24) 

We submit that the evidence - all of which was pre-

sented by the defendant except for the note - does not 

substantially support the jury's verdict and that the ver-

diet is plainly wrong. The evidence is contradictory in 

most instances; it does not show a a fiduciary or confiden-

tial relationship between the parties; it does not justify 

a conclusion that the bank had notice of an alleged fraud 

or acted in bad faith; it is not "so cogent and obvious" as 

to place an active burden upon the plaintiff; and it does 

not support a conclusion that the defendant brought home 

and made obvious to the plaintiff facts which would have 

bound the defendant to actively inquire. 

* * * * 
Filed February 1'6, 1978 



pEFEND.ANT • s REPLY BRIEf :ro PMJHTIFF • § 

HEI@UMDUM IN SUPPOJt OF I'J'S McrliOHS 

The plaintiff has tiled a somewhat disjointed, 26 pap 

mamorandwa in suppart ot ita Motion to Strike the Deteadallt'a 

Evidence, and has seized the cpportunity to raove further that 

the Court aet aside the verdict ot ~· jury or, taililal that, 

the Court grant a new trial in this utter. 

'With all the cliscussion, rehaahin&, and interpreta~iOil 

ot the evi4ence in which the plaintitt indulaea ta ita .. maraa4ua 

in support ot these Motions, it ahoulcl be re•llberecl tba\ \M 

Virs1D1a Supreme Court has laid clown spec1t1o plclellu• to IMt 

toUowd 1a rultna on the three aotioaa ot the plaiatitt .-

ID Qrtap v. Sm11jch, 153 Va. 67S, ~he Court •1d:. 

"A Motion to strike out all the eviclenoe of the aclfti'H 
party is very r .. -reacbiDI aacl should ~ be eat...-. 
tainecl where it cloea not gli'Rt'X lfiKtliit the trial 
oourt wulcl be RP~ftllad to .. ae • uy 'VVCllet tfll(r 
the party l~O.. 8Y 8DC8 lt 18 sousbt tO strike out •· • • 
In oouiclerilll a Motion to avike out all tbe p~:l.a,Ut'a 
evictence • the ev1clenoe is to be coasiderecl very luoh · 
u on a ~-- to the evideDce. All 1DtereDOea wbiob 
a j\ll'f Jdlht fairly draw from plaintiff's evideDoe ll.l8t 
be draWl in his favor, ancl where tUI'e are aeveral . · 
inf'erencea which mar be drawa from the evidence 1 tboup 
theJ 11&7 ditter in degree ot·~:probabllity, the court ..._ 
adopt those IJl08t favorable to the part7 wboae evidellce. 
it is aousbt to have etruek ~ut, uDleae theJ be etraiaed, 
torcecl, or c011tr~ to r ... on." 15) va. at 679-40. 
(eaphuia aupplledJ 

The atadard adopted by the Virginia Supre• Court tw 

weiahiDc a motion to set aside a verdict is ver7 aild.lal- to 

tbat tor a mot10D to strike the eviclace • and it anJtbilaa 1\ 

Jroviclea a stricter standard with ldlich the Coraunity Bank auet 
ooaplJ. 

106 



First, a verdjct for the defendant settles all conflicts 

in the evidence in favor ()f the deff~nd.ant. rrer!lple v. i-toses. 

175 Va. 320, 325. Thus, any evidence favorable of the Commwtity 

Bank which conflicted with evidence favorable to Mary Wright 

must be dismissed. The rationale for holding the moving party 

to such a standard is that to do otherwise would be an invasion 

of the province of th~ jury, as the trier of fact, because the 

jury, by its verdict, has sanctioned an interpretation or facts 

and conclusiollS from the evidence which is exclusively theirs to 

make. Tignor v. Virginia Electric & Power CompanY, 166 Va. 266• 

291, Cochran v. London Assurance Corp., 93 Va. 553, 562. 

Given that all facts, inferences, and conclusions. must 

be dralm in a lir:ht most favorable to Hary l,~'right in ruling on 

tr..e 1-!otion to :Jtrike anJ. the !:iotion to Set Aside the Verdict, 

thes~ motions must be overruled. 

Similarly, although the decision whether to grant a new 

t~rial is solely within the discretion of the trial court at this 

stace, ~ v. Commonwealth, 157 Va. 900,914, the r.ourt has no 

authority to grant a new trial without legal ground therefor. 

As the rourt stated in Powell v. Cormnonwealth 1133 Va. 741, 758, 

··Applications for ne1-1 trials are addressed to the 
sound discretion or the court, and are based on 
the ground that there has not been a tair trial 
on the merits.'' 

Comrnon grounds for such a rnotion include after acquired evidence, 

Po\'lell v. Commonwealth, infra., or perjury by a witness, .Powell 

v. Connnonwealth, infra. Thus a new trial should not be granted 

unless, for some UilUGual reason, the parties have not received 

a fair trial on the merits. 

107 



l.L 

The d.c .fense pr il~lal"' ily rc!liod upon by Mally \ir ight is 

constructive fraud. 'I'he :;ommunity Dank argues that constructive 

fraud is not applicable in this case. However, the fact remains 

that if the instrur.tion was properly given to the. jury, then the 

jury's determination that the Community Bank committed a construc­

tive f'raud upon Nary Viright is binding and not otherwise attackable. 

The Comnnmity Bank states on page nine ot its memorandum 

that •:the defendant resorts to the claim that trawl may be none­

theless legally imputed to the bank via the doctrine ot construc­

tive .f'raud". This is a misstatement or the theory of construc­

~ive fraud and lnuicates that the Community Bank misunderstands 

the legal theory upon which the defendant relies. Constructive 

fraud is not a theory whereby the fraud or one party is imputed 

to another party, comparable to the imputed negligence that is 

commonly applied in cases of automobile negligence. This is 

best illustrated by the case or Jacgop v. Semour, 193 Va. 735, 

cited by the plaintiff on page eleven of its memorandum. 

In Jackson the plaintiff had sold a tract ot land to 

her brother for ~:275, and some time later she discovered that 

some timber which was on the land 'frl8s valued at $)200..5000 on 

the stump. Her brother had sold the t.imber ror prot'it. The 

Court round the price of the land to be grossly inadequate I 

and .applied a theory or ~onstruetive fraud to allow the plaintiff 
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to recover the profit froo the sale of the timber from her brother. 

But the defendant brother had no knov~ledge nor even an inklins; 

of knowleQge that there wasa1v timb~F on yhe land at all, much 

les§ that 1~ was \IOrth such. i-i larA.~. ppount of money • Thus in 

~~.91! there was no actual fraua., imputed to the defendant in 

order t-o allow a recovery b)' the p.i.~intiff, but, instead 

11 
••• n!erely a concealment of !acts which 

the party ought to have mad~ known or a 
participation in an act, which, because of 
its tendency to deceive others, to violate 
public or private confidences, or to injure 
public interest, the law deflarls /Jiot h1pute.§] 
f'raudulent." (emphasis supp ied 
Instruction ll given by the Court. 

On page ten of its memorandum the Community Bank makes the 

conclusory statement that there is nno evidence of 'a participation 

in an act','' amounting to a constructive fraud. This conclusory 

statement flies in the face of the evidence presented by ~~y Wright 

in her defense and runs completely counter to the standards, enum­

erated in section 1 of this memorand~, by which plaintiff's Motions 

are to be reviwed. 

Without attempting to summarize all of the evidence tavorable 

to the defendant, it suffices to say that there waa evidence that 

the Community Bank, through i·ts President l'Jathaniel s. Jones, in­

formed the defendant when she signed the note that he needed her to 

indorse a note for her husband. The evidence is uncontradicted that 

~~s. Wright informed Susan Walk, who handled the transaction, that 

she intended to indorse a note for her husband. Yet, Mrs. Walk 

did not explain to the defendant that her signature as a maker and 
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not as an indorser, was desired by the Community Bank. The plain­

tiff's evidence is that Mr. Jones sent, through ~~s. Wright's 

husband, James W. Wright, a financial statement for Mrs. Wright to 

fill out, the completeness of which was placed in issue tar the 

jury to decide. And finally there was evidence by which a jury 

could, and for the purposes of these motions it must be concluded 

that they did - find that Mrs. Wright made no contact with the 

Community Bank whatsoever concerning the note in question prior to 

her entering the bank on the day she signed the note. The plaintiff 

had ample opportunity to argue its interpretations of the evidence 

in the case to the jury, and it is now bound by the jury's findings 

ot fact. It was the province of the jury to determine how the facts 

in dispute occurred, not that of the parties to the suit. 

From these facts and the other anomalies which the plaintiff 

failed to explain, it is difficult to understand how the plaintiff 

can now make the assertion that the defendant presented no evidence 

either or concealment or facts which the Community Bank should have 

made known to Mrs. Wright, or ot participation in an act which tends 

to deceive others, to violate public or private confidences or to 

injure public interests. When the evidence and all inferences· 

therefrom are viewed in a light most favorable to Mrs. Wright, 

-4.-

d f d t has presented evidence which 
it is quite apparent that the e en an 

meets all of the standards necessary to satisfy the theory of 

constructive t.raud. 

The plaint if£ c~~-~s ___ l"~!ih.i,St'.l .. ~J;!£~R£UdiD2! • "Fraud and 
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Deceit f! Sections 15 and 16 £or the proposition that mere silence 

or failure to disclose will not amount to a fraud except in cases 

involving real estate where knowledge of a peculiar value affecting 

the property is withheld from one or the parties to the aale. 

That proposition is totally inapposite to the case at bar because 

it deals with cases ot actual fraud rather than caeea of construc­

tive traud, as is obvious trom the language ot Section 16 • ''When 

parties deal at arm's length, and there is no confidential or 

tiduciary relation between them • • • tl 

A final argument espoused by the Community Bank in arguing 

that the Court should not have submitted the instruction on con­

structive traud to the jury is that the defendant presented no 

evidence ot a confidential or fiduciary relationship between the 

Community Bank and Mary Wright. In support ot this proposition, 

the plaintiff cites a series ot Virginia cases. 

All ot these cases are readily distinguishable t.rom this 

one and can be dismissed as irrelevant. Jackspn y. SeDoyr, 

193 Va. 735, involved a relationship between brother and sieter 

and thus was concerned with a rami.ly relationship rather than a 

business relationship. Likewise f1Albop v. Dtvis, 165 Va. 71t8 dealt 

with an alleged fraud by a grandson upon his grandfather. Aa in 

JAckson v. StY!Q9ur • the notion ot a contidential or fiduciary re­

lationship as it relates to parties dealing in a buatneaa transaction 

never came into consideration. These cases stand rar the proposition 

that under the circW'Q8tancea present in ~.I.Pkton v. Sexmoyr, one 

relative can stand 1n a confidential or fiduciary relation to 

another, while under other circumstances, such as in Malbon v. 

Davis, such a relationship does not exist. 
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Hancock v. Anderso.n, 160 Va. 225, is also easily dis­

tinguishable trom the case at baz-. In HJ!lgock the complaint made 

by the plaintiff related to advice given her by the defendallt, a 

banker. The rourt believed that there is a atrcms public policy 

in ravor ot permitting bankers to advise their cuat~ .. ra t.reely 

without fear of suit simply because the advice ia tmprovideDtly 

given: 

•·;:iss Andernon, on the advice ot the bank's vice­
president, did business with the bank through 
its cashier, Hancock, and in that l$Y purchased 
'numerous bonds'. • • Such transactions occur 
every day by wmumbered persons with unnUI!lbered 
banks. Certainly their advice is not always 
sound. They themselves lllake bad in~!!tma'lta • • • 
That custor.:ers §hould b~mi= t~ 
t£-ir;t ... al\d that' thei s}lo=Lfi~q:fH;tu 
t eu- cu.=;t01·0§rE 'flithout. peri~ ... ~-t_.:f__.l __ _ 
d,eP!Mdeg bl: !a ~ic poiT~! • • • X ID 
not, to AP h8 ~c~ounta I far ~ in Jud~t 
but only for betrayals ofFtrust" va. at • 

\Vhen viewed in this lit.ht , the distinction between H,Mq.2J!)c 

and the case at bar is quite obvious. Here 118 are dealing with a 

transaction that goes far beyond mere advice. . lie are not concerned 

with a simple "error in judgment. li There is no strong public 

policy favoring the Cammwtity Bank. While ~nr,ke; should not be 

unduly strapped with l.D1Certainty when they extend credit to 

custooors , there is no public policy that suggests a bank otttoer 

should not apprise a prospective custo~r that she is about to 

become the maker or a note when she states that abe intends to 

indorse the same. In fact, public interest dietat~s the exact 

opposite • Like1.·1ise , there is no public interest in allowing a 

lendine institution to do business with a prospective borrower 

about \·lhotl it knolls very little and with 1·1hom it has never discussed 
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the prospective transaction. 

In !i1nn v. OJbSJrne t 15) Va. 190, the defDdant had given 

Broyles his promissory note in retuz-n ror some goods he had 

p't.lrchased trom Bl:'oyles. T.royles had ap-eed not to nesotute the 

note. However, he breached the agreement by transferring the ~ 

-6-

note to the plaintiff, who wae a cloae bua1Dese aaaooiaM. The 

iaaue •• whether the pl aintitt had aooeptecl tM •~ ill pod 

faith eo u to qualify as a holder 1D due aOUI'•. 1M trial 

court helcl that the olo• bWiiMaa relat1onah1p betWMil Bror:&.e 

aDd the pJ.a1Dt.1ft ,.. a nbadge of trawl," wbiob oOI&lcl be UMcl to 

deiiOIUitrat.e bact- faith on tbe ,.-t ot the pla1D,1tt. !be 1aa8uce 
quoted ft-011 118 by plaiftt1tt Oil ,... 14 ot h18 wiet 1a thu 

so oomple~lr 1aappoe1te to the c... at lwlcl u t.o lie totallJ 

111•leacl1ns. !be · 0\ll't • • atate.n\ .., illteaded u a .... ,.... to 

the act:l.ou o~ the trial court 1ft a1l.cnd.q the bNaoJa ot tai\h 

ot 111-oyles to '- illlputecl over to the plailltitf, therebf Jlft'~'••tlD& 

plaiat~t'e recovery on the note. Tbia baa notblq tdlat ... wr 
w do with eoatidential or tiduo181'7 relat10Dahipe vbioh plaee 

upon OM party attirmative duties soinl beJODcl thoae ot .a. uaual 

&I'll • a leqth relatlouhip. 

The plaintitt•a citation to Masl't v. SIE•ca 146 va. 
,04, 523, on its taoe is in applicable to ~ o .... •t bar, u 

...... - .... --·---~~·~~~~-7~~ t~ ... ~!~P.O~~t~~~-.~~ ~g~~~_r. ~~ Pr~ n~ ~~' .•n __ _ 
! ! . ~ ~ 0 'I ' • o 
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aggrieved party. The case at bar waa not brought iD a court ot 

equity, and the defense ot constructive traud is not llmitecl to 

equitable circumstances. The quote which appears on pap 17 of 

plaintitt's brief refers to "badges ot fraud 11 ot "incidents 

ot fraud", which deal with circ'W'llStantial evidence ot trawl. 

actual or conatructive. In the case atbar the de:teaae hu relied 

on direct rather than circumstantial ••idence. Moreover, 1a M.ogre 

the Court specirically notes that constructive fraud ie a doctrine 

that may be applied "irrespective ot moral guilt ot the trawl 

teas or • • • " 146 V a. S2). 

It is di.fficult to understand 'Idly the plailltUt hu 

cited MIIJ'§ v. A5(COJIIIS l!ap!!ng £2•, 160 Va. )U. Ill that cue 

the pla1nt1t1' claimed that the defendant made actual Dd.ere)re .. Dta­

tiona in adv1s1Dg the plaintiff to purchase certain bond•. The 

-7-

The plaintiff was an unlettered farmer who had done business with 

the defendant bank in the past. The Court reversed the trial 

court, which had sustained a motion to strike the plaintiff'• 

evidence, holding that the case should have been submitted to the 

jury on a theory of actual fraud. The court never discussed the 

principles of constr~.lctiva fraud or fiduciary relationships. 

A fiduciary relationship arises When one party places 
tor confidence or trust in another party because ot the super 

knowledge or position or that second party. Farrow v. Dermott 

.P£L~Elfi~_.!>.i§t • ..__13~ ~-·~d -~~~..!--~~~-- (~ • .. ~~-~) '._ ~-ika v • Albert 
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Wenzlick Real Estate £2., 150 S.W.2d lS, 2)-24 (Mo.), Mlcco v. 

ReRlogle, 53 P.2d 109), 1095, 175 Okla. 617, Bliss v. Jlbt, 87 P. 

2d 219, 223, 161 Ore. 79, Peckham v. Johnson, 98 S.W.2d 40S, 416 

(Texl The party in whom trust ormntidence ia repoeed o .. s a 

higher duty or disclosure to the other because the .other haa 

relied upon the superior position ot the first ~ty in deter~ning 

what actions she should take. In re Nelson's Estate, 270 K.l. 

2165, 70, 132 Ill App. 2d 544. Lincoln Stores v. Grant, '4 N.E.2d 

704, )09 Mass. 417, Weitbegker v. Hosiery Patent§, Sl A.2d 811, 

a13, 356 Pa. 244. The most familiar forma ot fiduciary relation­

ships include attorney-client, physician-patient, and corporate 

director-stockholder. However, a fiduciary relationship may arise 

in any context where trust and confidence are reposed as a result 

or one party's superior knowledge or position via-a-via the other. 

Austin v. Hallmark .Qll £2•, 125 P.2d 93S, 942 (Cal.) Cranwell v. 

Oglesby, 12 N.E.2d 61, 299 Mass. 148, Reayis v. ££Ym, 225 P. 177, 

179, 97 Okla. 29). 

It is quite clear from the evidence adduced that the 

Community Bank had entered a fiduciary relationship ~th ~ary 

Wright, particularly when the evidence ia viewed 1D a light moat 

favorable to the plaintiff, as here it must be. Contrary to the 

assertions or the plaintiff, Mra. wright was not an experienced 

businesswoman, but had been in business tor herself tar only a 

short time and had borrowed money only once in her lite. With 

-8-

·1.t5 



her limited knowledge ot lenclinl tranaae1;1ons, she enterecl the 

COIIIIIIUDity Bank where she announced to the plaintiff's employee. 

Ml'a. walk, that she was there to indorse a note tor her buaballd. 

Relyiag on Mrs. walk's superior lmowleqe concern~ lencliq 

wansactiona, Mra. Wright then followed the procedure that •• 

preaaribecl to her by MI-a. Walk. By her OVD admieaioa, Mre. Walk 

clicl not bother to straighten out Mrs. Wright's contwlion. nea 

~hough J.1ra. \right' a uncontradicted testimony wu that eh8 ~ated 

that ahe intended to indorse a note. Mrs. walk' a react loa at 

this point is partic\Ll.arly revea11ng. She states that ou.Ro.ra 

are qllJt.p c0Jit3!Hg by the different teru \IMcl lla ludiq traa­

aetiona. Yet while MI-a. walk waa aware that. Mra. Wr1sht •• 

ccmtuaed by the nature of her oblication on the note which she 

...,. about to execute • and Sat Mre. Wright wu rt}.xtps BP9!' ihe 

•ua-ior JcaowlJs&a OJ: Mrs, Wa1Jc aou!M2liBS l•Y'D' sr•n•ap5iMI, 
MI-a. Walk did not intarm !Ira ... ipt that •• .ae not aD iadornr 

u MI-a. Wri&ht believed she waa 1 but actually the maker ot a 

$7 1500 note. It is INblllittecl that this 1s preo1•17 the ._.. of 

relationahip 1D which a court will apply tbe theor)' ot oouvueti ve 

fraud. Moreover, Mrs. Wl'ight 's right to rely upon ~- ticluoiary 

rela~iouhip existing between the CoiiiDlUility Balik ancl hvaelt' 1e 

~Rrengthenecl wheD one consiclere that ME's. Wript testified that 

Nathan Jones, President ot the ComaaUDity Balik, uu-~d her 

~cliately prior to her aigniDg the note that it bacl beoo. 

necessary tar her to indorse the note tor her husband. lD ruling 

oa the Motiona whioh are preHntly betoz-e it, the CO\II't an accept 

this teat1moD7 ot Mrs. Wright' a aa one ot tbe taeta ...OW• bJ 

the defense. 



III 

A second argument posed by the plaintU't ill ita •110raftduaa 

o~ February 16, 1978, is that aeauming that a trawl actually 

did occur, no damage was incurred by the defendant aa a result 

thereof'. It will be noted that the plaintiff has .rely taken 

this opportunity to restate in a different guise its. argument that 

any fraud committed by the community Bank was not material. This 

argument was rejected by the court on November 21, 1977, when the 

plaintiff's ?lotion for Summary Judgment was overruled. That 

argument has no greater meri~ upon reconaiderat1cm. 

The defendant has no quarrel with the platatitt'e 

abstract statements or law to the etteat that fraud must be acco~ 

panted by clamas;ea in order tor it to be actionable. The real 

question tar consideration is whether the defendant has 1D tact 

been damaged by the constructive fraud of the pla1nt1tt. 

The r.faintitf first argues that parol evidence ie not 

admissible far the purpose ot aho~ng that the defendant signed 

the note in any capacity other than aa a maker. Section S.)-lt02, 

COde ot Virginia of l9SO, aa amended. Apparently, the plaintitt 

woulcl have us believe that under Section S.)-402 ot the Code ot 

Virginia, once a party signs a note as a maker she has no defenses 

whatsoever to all action on the note. What the pla1nt1.tf' a arcu-nt 

falls to take 1Dto account is that the detandant 1a not claiains 

that she indorsed the note that is the subject matter ot this caee, 

but that she was induced into s1p1Dg the no'te as a maker '*'••• 
ot the constructive fraud of the cletendant. It ta a wll _.-.led 

rule of law that the parole evidence rule is not applicable *-' 
there is a showing or traud or mi~take in the inducement. <MRRt 

ePt...._ ... _,__,_ ___ .._ 
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Iron Congtr}!C!:ion £.2• v. Firg1( Na!:!Opal ~~ 205 Va. 8411 J!II v. 
- Th 
1r.mm. U? va. 85, Towner v. Lucu. 54 va. (13 Gratt.) 704• WI 

the parole evidence rule is not applicable in thia oase because 

lv'rs. Wright • s defense ot trawl in the incluceDIIDt is one that is 

~ovable by p~ole evidence. 

The defendant does not argue that she di~ not ultimately 

aign tha note as the maker thereof. Rather she argues that she 

was induc~rl 'f;o sign the note by the traud or her husband and the 

constructive fraud or the plaintiff. Had she known that she was 

incurring primary liability when signing the note rather than the 

secondary liability of an indorser, she neYer woulcl have signed 

the zaow. This fact 1n and of itself is enough to enabllah the 

materiality ot the &aud 1 because traud ia material when without 

it the transaction would not have occurred. Paclgard Hgrf9lJc,JD.£• 

v. Mlller, 19S va. 557, 563, Ctr£1glio v. flt~&s. 113 Va. 533. 
It can be demonstrated easily that the fraud complained 

ot by the defendant in this case resulted in a legally cognisable 

injury to the deflendant, sufficient to sustain her defense and 

the resulting verdict in her tavrr. In deterlllining what constitutes 

damage to the defendant, the tollowins J.u&uap from jerican 

J)EiiJEuclt,pg, 2d, "Fraud and Deceit", Section 292, 1a partioularly 

applicable: 

o ••• aapner t . 
nee D be subject to accurate meaeure•at in money, 
but may result from the tact that the defrauded party 
has been induced to incur legal liabilities ar &bli• 
eations ditferent from those represented ar contracted 
for • '' (~ia SUPPlied) 
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Had ~~ Wright indorsed the note that is t~ subject matter 

of this case her legal rights would have been aubstaat1all7 

different than they are as a result or her beilll ·Ulatr ot the note, 

a position which abe would not be in ~· it not tcrr the eoaatruc­

tive fraud ot the pUntitr. 

The plaintiff continually etre .. ea the tao~ that tbe note 

in question waived presentment, demand, protest aDd Dotioe. It 

did not • however, waive the indaraer 's risht ot reilllb\JI'a...at tr011 

the maker. Because the maker, under Section 8 .)-412 ot the Cod.e 

-11-

ot Virginia ot 1950, as amended, engages that he w1ll pay the 

inatrumant, an aocomodation indorser is entitled to re1mburaemant 

trom the maker. D~qkegop v. Chl!'l!l• 173 Va. 39), 400. And aa 

earlier discuasedt Section 49-27 of the Code expressly invests that 

right 1D the irlclorser. The plaiatitt makee lilht of thia ript ot 

the defendant, observing that the defend.allt atiU hu a aaue ot 

action tor fraud asainst James w. Wl!'ight. Tbat mar be true. 

However • it aha had indorsed ·the note • the deteadalrt would haw 

~een invested with a contract act10A agailult the maker ot tbe 

note. She could have submitted the note ill eviclezaoe, proven her 

payment thereon. thereby submittilll a )rima facie oue, ancl 

avo1dilll any possible defenses such ae gift. 'l'hia oaue of ae,ion 

has been lost to her as a result ot the plaill~ilf'e oonatruotive 

traucl. This is clearly rcthe loss of a right which the law 

recognizes as a pecuniary value. " And just as cllarly . nthe cle-

11.9 
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frauded party has been induced to incur legal 11ab111t1aa or 

obligations different from those • • • contracted tar. tt 

Furthermore, if the defendant is ttorced •• pay. • .t.ll8 

note, it is almost a certainty that she will never obtain a judgNnt 

tor fraud against James \"/• lrtiright. v~ith the contract action which 

would have been available to her had she indorsed the note • 

obtaining such a judgment would have been an easy matter. Clearly, 

the defendant will sutter a pecuniary loss in the future 1t she 

is forced to pay on this note. It has been helcl that -.n a party 

has been deprived of a presen~ right with the poaaibilitJ of future 

monetary damages, recovery will not be denied to the illjured party. 

R.F.D. v. First NatioDfl BIQk of Cod7, 17 F.R.D. )97, 404 (D.C. 

WJO.) 

IV 

The plaintiff goes to great lengths to reviw ita argument 

t,hat it should be declared a holder in due course. ~Jhen the case 

.as tried on its merits the pla~titt submitted the following 

instructions to the jury for ita consideration on the 1Uue or 

ita beiDg a holder 1n due course: 

1. 

By introdu~ing the note, The COJIIDI\ID1ty BaDk is entitled 
to recover on it unleaa the de~endant eatabliahea a 
defense. Even if a defense ia eJaotm howver The 
io~Hity Bank can still recover 1t lt eahbl!ahea that it 
a • older in Due Course." In orcler to eetablieh 

the tact that 1 t is a Holder in Due Courae The 
CoDIINDity Bank has the bUI'Clen o£ persua~ you that 
the existence or that tact is mare probabli than 1~• 
nonexistence. 



2. 

The C01111DUDit7 Bank ie a "holder 1n due oom-Mn it it 
took the note in good taith and without notiae ot aJl7 
defense l1h1ch Mar7 ~ight llipt haw bad to it. 

~. 

To constitute notice to the Community Bank of a ,a.eible 
defense bi Mary Wright, The CoDIIIUDity Bank IIWit have 
had actua lmowledge ot the defense or actual lmowleqe 
ot such facts that its action in taking the note a.ouated 
to bad ~aith. 

5. 

''Good taith n mean!~ honeat)' in faot 'in the ooaclun .. 
transaction concemted. 

After having instructed the jury on the leaua ot hold_. 1a due 

course status, the p.Laintiit now complaina becaue tbe j1&rJ did 

not believe that The Community Bank waa a holder iD due oourae. 

The defendant at this time reasserts bar objeotlane ~o 

the aubmi•aion ot all tour :lJUitructiona to the jlii'J conoerning 

holder in due course status, sueh objeotSADa be iDS ude to the 

Court in chambers when lnatructiona were argued tor and later 

.being placecl upon the recOI'd ot the pJ'oceecllnse. 

Beginning on the bottom ot pap seven ot ita •110ranclW1 

and continuing over to the middle ot paae nine, the plaill,lft 

restates the position it took when arping tor statue as a holder 

in due colD"ae in chamber• with the court and with COWUiel tor 

the defenclant. At that time, the Court accepted the plaiatltt'• 
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interpretation or the law and determined that the plaillt1tt could 

be a holder in due course. After so determining • the Court eubtaitt .. 

ed the issue to the jury. Obviously the jury vas not aatietied 

that the plaintiff had proven its holder in due course status aa 

a tact • the existence of which "is more probable than l~a ~on .. 

existence. '! There was ample evidence to justify the jury' a 

determination that the plaintiff was not a holder ill cl\18 oourae. 

It was the uncontradicted testimony ot Mra. Wrilbt tbat abe 

intormed J.fra. Walk that. she deaired to inclarae a aote tor her 

husband. Clurly the plaintiff could be aaicl to have been put 

on notice ot a possible defense of J .. ra. Wright to the note. 

Additionally, the defendant testit'ied that Mr. Joaee, the Bank's 

P.E-esident, informed her that she would be required to :laclorae 

a note. It was up to the members of the jury to w!gh the evidence 

presented by the parties, taking the credibility of each witness 

into account. The Community Bank may not now be heard to complain 

simply because the jury placed greater emphasis on the defendant's 

·lVidence or found the defenclant 's evidence more credible. 

\,..ben the plaintiff resumes ita discuuion of hol4ar in 

.iue course status on page 19 ot its memorandum it does ao in 

obvious disregard or the evidence betore tbe jury 1n this aaae, 

and with equally obvious disregard for the sui.dellnea that muat 

be observed in ruling upon a motion to atria the evidence ot 

the adverse party and upon a motion to set. aaicle the ver<liot. 

When the evidence is viewed in the light moat favorable to the 

·~ 



de:tendant • we flnd that the defendant entered the COIIINDity Bank 

and informed Mrs. \tialk that she was there to iadoree a Dote. 

At that point !tlr. Jones advised the defendant that her indoraemant 

o£ a note was requested. It ia virtually 1mpou1ble to iu&ine 

how the plaintiff could be said to enjoy holder 1D due eourae 

status under these circumstances. 
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ERNEST P. GATES 

.JUDGE 

12tq Jlnbirial <!Jittttit 
QinUltt\! nf <!Jltteltrfulh 

Olite nf QJAJ httrial ~eiglfte 
.JUDGES CHAM6ERS 

CHESTERFIELD, VIRGINIA 23832 

March 21, 1978 

Mr. Joseph S. Bambacus 
Attorney at Law 
418 l!utual Building 
Richmond, Virginia 23219 

RE: The Community Bank vs. Mary T. Wright 

Dear Sir; 

D. W. MURPHEY 

.JUDO£ 

After a review of the evidence in the above-styled 
matter at1d careful consideration of the memoranda submitted 
by each party, I have concluded that the motion to set 
aside the verdict of the jury should be denied. 

Please prep~re the necessary order. 

Yours very truly, 

D:r ~. ~~~ ···''-7 
.,-· .• 

DWM/sbh 

tCC: I . 

! ... / 
James F • Andrews 
Attorney at Law 
517 Virginia liutual Building 
Petersburg, Virginia 23803 

124 



0 I. D B I. 

!hie day caae the plaiatiff, bJ coanael, aad the iafaadaat, by 

couaael, pu~euaat to the plaintiff'• •otiona to eat aalde tb• 

••~diet of the ju~J in favor of the defeadaat aad to etrike the 

4efea4aat'• ••ldeace, aad !ailla& tbat, to arant the plalatlff a 

••• t&-tal. 

Aa• the Cou~t haviaa ca~efullJ conaidere4 the aaaoraa4a aubait­

ted b7 the pa~tiaa aad the ar1uaeat of couuael, the Cou~t 1• of the 

opialoa tbat tbe aottoaa of the 4efeadant to aet a•lde the ••rdict 

of the ja~, to attike tbe defendaat'e avtdaace aad to sraat the 

plaiatiff a aew t~lal ouaht to be deaied. 

It l•, accordiaalJ, ORDERED that tbe plaintiff'• motiona be, 

aad the •••• her••Y •~•. o••~ruled. 

A•• it appaar:laa proper ao to do, it ie OllDBIID.that judgment 

fo~ tbe ••feadaat be, aad the •••• hereby la, entered ia favor of 

tbe defaadaat la aceordaace vith the verdict of the jury ia favo~ 

of the 4afaa4aat, tosether vttb the 4efeadaat'• tasable coats in 

thia behalf expended, to all of vhicb action of the Court the 

plaintiff, by eouaeel, dul7 objected. 

ENTER: 3 I 2.8 I .78 
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ASSIGNMENT; OF. ERROR-· 

l~ The trial court erred in granting Instruction 

-'-#11;- prof erred by.· the defendant, which would permit the 

jury to find for the defendant if they concluded that the 

·plaintiff had participated in a constructive fraud, even 

without. fa-lsehood or deceit- on its part. 

'2. · · The trial: ·court: erred in granting Instruction 

·#12,:1 proferred :by· the defendant, which was not justified 

under either the evidence or-the law. 

3. The trial court.erred in refusing to grant 

Instruction #A, prof erred by. the plaint·iff, which defined 

"good faith" more thoroughl~than did.Instruction #5, 

~- .~ ·'; . ' . ..: : . •· . 

· · -'In·struction. ·#G·,. · prof:erred .. ·by the · p.la~intiff ;.-·which dealt : 

_; ' -.wi.th· the· .te.s.timony.: o£ adverse witnesses ... · '·' . 

~·.{ ~· .: :5~···.· The tr.ial: court,_· er.red·· in overruling: plaintiff • s 

motions to strike the defendant-'s evidence,, and to set 

aside the :Jury·• s: verdict and enter judgment for the 

plaintiff, or, alternatively, to grant a new trial. 

· •• 1 '· •• : 

I 

Filed 6/28/78 

ASSIGNMENT OF CROSS-ERROR 

1. The trial court erred in grant~ng Iristructions 

Nos. 1, 2, 4, and 5 which would have permitted the jury 

to find for the plaintiff had they found the plaintiff to 



be.a holder in due course. 

2. The trial court erred in not allowing the 

defendant to introduce evidence of prior dealings between 

the plaintiff and James W. Wright, of alternative manners 

in which the plaintiff could have made its loan to James 

W. Wright, and in denying defendant's request for the 

production of documents. 

Filed 7/12/78 
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