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C:. W. WMTHDI C:0.. NO. 103-S 

~-

qtommontutaUb of lJtrgtnia 

IN TBE CmcUIT CoURT oF THE CoUNTY OF ALBEMARLE 

NOTICE OF MOTION FOR JUDGMENT AT LA~'l # 1265-L 

To: THOMAS D. WEBB, III 

5821 Wyngate Drive 

Bethesda, Maryland 

I 

·You are hereby notified that unless within twenty-one (21) days after service of thiJ 

Notice of Motion for judgment on you, response is made by filing in the Clerk's Offic~ 
of this court a pleading in writing, in proper legal form, judgment may be entered againsl 

you by default, without further notice. 

I 
I 

Done in the name of the Commonwealth of Virginia., this ........ ________ ?_!H:;h ........... ~-------------- \ 
I day oL . .Oc.:t.cb.er ________________ , 19 ..... 7-8 \ 

SHELBY J. :VIARSHALL. CLERK I 
c.tJ/lUL ... "J:J::,.a..~, :-. .............. , DEPUTY CLERK. 

1 

. ·-- r?.;-_~~-~---B-§!:1.~~~----------------------- ·-- ·----------, P· q. 
230 Court Sq. 
Charlottesville, Va. 

(OFFICE -~DDRESS) 

1. 

I 



r· 1. ._ , • ·-· .. ·- . -. 
·' ·- ..,<~ . . ·.... . . ..:J. ...... _JLd .. -~-2l -.,.-s:~ .... _ 

------~s." _, ____ _ 
!-1otion for 
Civil No. 

I 
I 

I 
Judgment 

ITo THE HONORABLE DAVID F. BERRY, JUDGE oF SAID couRT: 

i 
II 
I 
I l follows: 

~- i 
The Plaintiff respectively represents to the Courtjas 

! 

·l 1. Plaintiff, Avon Street Business Center, Incorp1rat-
lt t' II 
'jed, is a corporation organized and existing under the laws o~ the 

- ' I l State of Virginia whose principal offices are located at P.o.\ Box 
i 
li231, Orange, Virginia 22960. The Plaintiff is enqaged in tHe ,, - I 
I! 
j: busines·s of real estate investment. I 

I: 2. The Defendant, Avon Street Lirni ted Partnership,: is 

H b I! a limited partnership organized and existing under the laws o, the: \ 

•!State of Virginia whose principal offices are located at 7th k I! 
~~ 1 I' 
llFranklin Building, Suite 1512, Richmond, Virginia 23219. The I. 
11 Defendant is engaged in the business of real estat~ i~vestmenl.. l 
ii I I 
n 3. During 1975, the Defendant owned a warehouse on\ I 

~.: certain property fronting on Avon Street Extended (hereinafter, 

, the "Warehouse") in Albemarle County, Virginia. 
!, 

4. In April, 1975, a section of roof of the Wareho se 
I 
! 
I 

was severely damaged by high winds. This section was ternporafily 

repaired by·Edward van Laer, Inc., General Contractors (here-\ 

1 inafter, the "General Contractor"). \ 
·, ! 

2 



" I' 
!· 
!· 

5. By letter dated May 30, 1975, the General Con- 1 

'' tractor notified the Defendant that the temporary repairs haq 
I· 

j; been completed, and that "the roof has not been properly pre4 

and I 
! 

I! pared for an extended_period of exposure to the elements 
•l 

'I could leak if not permanently repaired soon." A copy of this 

1 letter is attached. hereto as Exhibit A and by reference made \ 

I a p~t hereof. 

i 6. By Agreement of Sale dated November 8, 1976, 

I Defendant agreed to sell and John B. Hull, as agent for the 
I 

I 
thb 

I 

I 
I Plaintiff, agreed to·buy the Warehouse for $605,000.00. 
I I 7. John .B. Hull, no~ President of the Plaintiff i . 

I corporation, ·had no prior knowledge of the defect and the defect 

-,!was not readily apparent upon physical examination. Mr. Hull I 
I; .. 
1' did not have access to information about the defect equal to 
'i I: that of the Defendant. ,, 
I• 
I. 

!' 8. Prior to the windstorm which caused the damage 
H 
r the roof, there had been a se~ious fire in the Warehouse. 
j! 

li Defendant assured Mr. Hull that the repairs had been done 
f: . 
i· 

i workmanlike manner. The Defendant did not disclose the existerce 

Mr. Hull reasonably cor­

that all damage to the building had been repaired propefly.J 

,. 
I 

! of the defect in the roof to Mr. Hull. 
! 
i ~ 
i' eluded 
I~ 

9. By deed dated December 22, 1976, of record in \ I i: 
,I 
II 

i! il the Clerk's Office of the Circuit Court of Albemarle County, 
; 
11 ginia in Deed Book 611, page 480, the Defendant conveyed the 
j. 

li Warehouse to the Plaintiff. 
ji . 

!I 10 •. On or about April 25, 1978 that section of the 

Vfr- I 
i 

\ 

I 
:1 I 
11 roof which had been damaged by high winds had to be replaced due 

I .i 

3 



to leakage. W. A. Lynch Roofing Company, Inc., replaced 

section of the roof at a ·cost to Plaintiff of $7,459.00. 

11. As a result of the concealed defect in the 

I 

that 

I roof, 
i 

Plaintiff has suffered actual damage in the amount of SEVEN ~HOU­

SAND FOUR HUNDRED FIFTY-NINE AND N0/100 DOLLARS ($7,459.00). I 
I 

12. The defect in the roof was material, and the 

failure of the Defendant to disclose the defect constituted wil­
l 

ful concealment for the purpose of inducing the Plaintiff to rur-

!: chase the Warehouse • 
i; 
I :: 

13. The Plaintiff innocently and justifi~ly 
!i jithat there was no defect in the roof and relied on that 
I' 
L 

beliered 

belier 

I; in purchasing the Warehouse. 
I! i 
I! li. j; 14. The Defendant knew that the Plaintiff was rely:· ng 
P I 
Ton this false and material belief, and non-disclosure of this\ 

1: defect by the Defendant constituted· fraud and deceit which cafsed 

;: the above injury to the Plaintif'f and for whicb the Defendant i is . 
il 1 

i; liable to the Plain-tiff. ' 
II 
II .:. 

11 ... WHEREFORE, the P;t.aintiff moves for ju~gment against 
1 

the 

i!Defendant, ·Avon Street Limited Partnership, in the amount of i 

;: $7 ,459.00, with interest thereon from May 3, 1978 as comperisat 

:tory damages, and further moves the Court to award $2l,OOO.OO·as 
; 

; punitive damages and the costs of this proceeding. 

·.~~_,a~ 
Forbes R. Reback 
230 Court Square 

,Charlottesville, Virginia 22901 
(804) 295-1196 

AVON STREET BUSINESS 
INCORPORATED 
By Counsel 

Of Counsel 4 

I 
I 
I 

I 
! 
! 
I' 
I 

~ 



GROUNDS OF DEFENSE 

Come now Norman V. Watson, Karen G. Watson, G. Cope Stewart, 

III, Elizabeth D. Stewart, Thomas _D. Webb, III, Carol B. Webb, 

BenT. Austin, III, and Norma J. Austin, General Partners of 

Avon Street Limited Partnership, who for their grounds of 

say as follows: 

1. Defendants are without knowledge or information 

defense 
I 
I 

I 
suffi9ient _ :~-

to form a belief as to the truth of the allegations contained i 

in paragraphs 1 and 10 of the motion for judgment. I 
2. The allegations contained in paragraph 2 of the motio1l 

for judgment are denied,-with the exception that defendants. 

admit that·~von Street Limited Partnership is a Limited 

Partnership organized and exist~ng under the laws of·the State 

12, 13 and 14 of the motion for judgment are denied. 

5. Defendants admit that the warehouse was conveyed to 

plaintiff by deed dated December 22, 1976, but are without 

knowledge or informatio·n sufficient to form a belief as to the 

truth of th~ remaining allegations of paragraph 9.of the motion 

for judgment. 

5 



WHEREFORE, defendants move the Court to enter judgment in 
. . . I 

their behalf and to a~'lard them their reasonable costs in this 
1 

behalf expended. 

Respectfully submitted, 

AVON STREET LIMITED PARTNERSHIP 

By Counsel 

CERTIFICATE 

on this 22nd day ·of N.ovember,. 197L 

COUNSEL: 

HcGUIRE, WOODS & BATTLE 
P. o. Box 1191 
Charlottesville, Virginia 22902 

6 

! 



MEMORANDUM· IN SUPPORT.OF DEFENDANTS' MOTION 
TO SET ASIDE THE. VERDICT OF THE JURY 

TO THE HONORABLE F. tiARD HARKRADER, JR~ , JUDGE OF 
COURT OF ALBEMARLE COUNTY: ·. 

THE CIRCU~T 

STATEMENT OF THE CASE I 

Plaintiff filed its motion fo.r judgment, claiming defe~dants 
I 

defrauded it by willfully . concealing a de.fect in the roof ol 

a warehouse defendants sold plaintiff. Plaintiff sought $7, l5·9 

~n compen.satory ~ges .and· ·s 21, 00 0 in punitive damage·s. TI' al 

was held ·June 17, 1980 in.the Circuit Court of Albemarle Co ty . . . . . I . 
and the jury returned a ve·rdict for the plaintiff in the amoFt 

I 

o·f $7,4.59 in compensatory.and $4,000 in punitive damages. Alfter 

the jury had been dismissed, defendants moved that the jury 

verdict. be set aside as contrary to the law and evidence~ 

STATEMENT OF MATERIAL FACTS 
~ 

The defendant partnership bought a:warehouae on Avon 

Street· Extended ·in the City of Charlottesville in 1975. Beffre 

its purchase of ··the property,· ·the· _warehouse· was· damaged· by a I. 
·I 

fire and .. was 1a ter· damaged by high winds: The damage from 1 

· both of thes~ incidents w~s repaired~ Plaintiff claims that! 
I 

I 

the wind damage was only temporarily repaired and that· defen.jants 

·<;:ohcealed this fact from it when P~esident John B. Hull inve,ti-

gated the property before contracting to buy it. It is this\ 

concealment which plaintiff claims constituted fraud. 
. I 

Defe·nl 

dants' evidence was that the roof repa~rs were adequate. l 

In 1976, John Hull, already the owner of commercial warJ-

house property in Northern Virginia, became interested in 

7 

1 

.I 
I 



buying the warehouse and app~oached de·fendants I ~eal_ estate I 

agent. Hull who has an ·engineeri~g background,· investigated! 
I 

the warehouse ... before p~cha~.e and in the course of .his . .i 

investigation: 

1. had two independent advisors, one of whi.ch was an 

experienced general contract~r, inspect· the building with him, 

Hull's i-nspection incl~ded the highest portion of the ·roof. ' 

2. ~equested ·and·was given permis~ion to question al~ 

the. tenants o.f the warehouse,· arid did question many of them: i 
i 

3.. . asked for and was given defendants. 'partnership r s chtck 

stubs, which check stubs showed that money had been. received 
. I 

by the partnership by its insurance carrier fo:t: the.damage 1 

i caused by the w·ind, . but showed rio thing as to payment of proc · eds 

- for. repair,: . 

4.. did not observe the entry about wind damage or' 
. ! 

insurance proceeds in the.check stubs ·and asked no questions1 

5.· was given every bit of information asked for and wa~ 

given the full cooperation of the defendant.. I 
I 

OVer ·a ·year after buying the property, and durinq the ··1 

second full winter after the purchas~ plaintiff had trouble \ith. 

. a portiOn of the roof area which had been damaged by the win 

and he made repairs. He then learned of the wind damage re 

and met with defendants • agent. Glade Knight to request that I 
the defendants pay for these r.epairs •. In the course of a mejt­

ing, Knight made a remark about not using all of the insuranT 

proceeds to repair the w~nd damage to the effect that the , 

partnership had to make a profit where it could. The result 

of these negotiations was that the defendants refused to 

reimburse plaintiff for any repal§s· 

I . I 



QUESTIONS PRESEN.TED 
! 

1. Did the admission of evidence on the insurance pro9eeds 

a~d disposition of funds prejudice defendants and constitut1 

error? · 
2·. Was there evidence to support the giving of jury 

Instruction 14 on the issue of whether .defendants threw the 

i 

. • . • • • i 

plaintiff off guard or diverted it· from making proper inquiries 
. . . . . . . I 

and examinations? 

3.. W~as there evidence on which a jury award of puniti~e 
. . I ,. 

damages could properly be based? i 
! 
I 
I 

ARGUMENT QUESTION 1. · 

THE COURT SHOULD HAvE· GRANTED DEFENDANTS' MOTI·ON li 

TO ELIMINATE ALL REFERENCEs· TO .THE RECEIPT OF 
INSURANCE PROCEEDS AS BEING IRRELEVANT AND I 
PREJUDICIAL. i. 

I 

I 

I 

Plaintiff attempted to prove its· fraud allegati.on. by 

introducing check·stubs of·the partnership, which showed 

receipt of insurance proceeds for wind damage to the Avon 

Street warehouse.· Plaintiff claimed this reference in the .i 

.check stubs misled Hull into believing that any damage had 'een 

repaired, using these funds, despite the fact that the stubf 
I • 

showed no entries regarding the use of the proceeds to pay lor 

of these check references 
I 

damage. Defendantsobjected to the use 

before trial,. but was overrul.ed. · 1 

In order to prove fraud plaintiff was required to provl by 
I 

clear and convincing evidence a misrepr.esentation by defend~nts 

that was material and false, that plaintiff re·lied on this 

misrepresentation, and that plaintiff suffered damage as a i 

9 



result. English v. Angel, Rec. No. 78-1106, 221 VRR 254 

(August 28, 1980); Barnes, Administrator v~ Barnes, 207 Va. tl4, 

· 148 S.E.2d 789 (1966); Brame v. Guarantee Finance Co., Inc.,· 139 
I 

. I 
Va. 394, 124 S.E. 477, (1924); Max Meadows v. Brady, 92 Va. 71, 

I 

22 S.E. 847 (1895); Michie's Juris., Vol. 8b, Fraud and Deceit 

§§ 5-2·8. 

The check stubs are not relevant to any of these elemenfs 

of fraud. Plaintiff clearly intended the stubs to establishla 
! 

mis-representation by defendants, yet it is equally clear the 1 

I 
-stubs are not a representation at all to plaintiff, nor fals,, 

i 

and plaintiff never saw the critica~ entry prior to purchasel 
I 

. To be liable for fraud a defendant must have made a false 
! 

.-representation on which ·defendant intended the otJ?.er p·arty t9 
. . - I 

rely, and on. which the o.ther party did rely. See W. Prosser 1 
. I 

Law of Torts (4th ed., 1971). p. 70.2, Restatement (Second) of: 

Torts S 531. I 
I 

. Even if the check stubs did constitute· a misrepresentat~on, 
! .. 

they would still· have had to be materia·! to be relevant to · ~e 

issue of fraud. A representation is material only. if it. ·I . 
"influenc.es a person to enter into. a contract, tif] it deceives 

him and. induces him ·to act, or [ifJ without it the transacti1n 

would not have occurred." Packard & Norfolk, Incorporated vJ. 

Miller, 198 va. 557·, 563, 95 S.E.2d 207, 211-12 (1956_),. ~otJn 
23 Am.Jur., Fraud & Dece.it, S 111, p. 892; 8 Michie's Juris., 

I 
Fraud & Deceit, S 7, p. 699. Plaintiff certainly was not i 

I 

! 

influenced by the stubs to enter the contract and not induced . I 
to act since Hull failed to see the insurance entries before I 

the sale. By definition, therefore, the representations cou~d 

not be material. tO i 



Neither the law nor the insurance contract placed upon 

defendants the duty to use all or any of the proceeds from the 

insurance claim for the wind damage in repairing the roof. ~o 

principal or agent of the Avon Street Limited Partnership 

ever told plaintiff that all of the insurance.proceeds were. 

used_ .to re.pair the roof. Even had Hull relied on the stubs,: 

this false assumption would have been insufficient to make .~e 

check stubs relevant to the issue of fraud. And since the 
. i 

evidence showed that Hull. did not even see the entries before 

the sale, the only result of the introduction of the. stubs w's 
I 

to confuse the jury to the prejudice·of defendant. 

· F.or these reasons , the in traduction of the check stubs 

was error. 

ARGUMENT - QUESTION 2. 

THERE WAS NO EVIDENCE TO SUPPORT THE GIVING OF 
PLAINTIFF'S INSTRUCTION 14 AND REFUSING DEFENDANT'S 
INSTRUCTION l2A. i 

Plaintiff • s Instruction 141 was based on Armentrout v. I 

French, 220 ya. 458, 258 S.E.2d 519 (1979). • In that case, te 

Virginia Supreme· Court w.ro.te · that \ 

a purchaser of real .. estate must discover for 
himself the true con~ition of the premises if 

1The Court instructs the jury that a purchaser of real I 
property must discover ~or himself the true conditions of the 
premises if he had information which would excite the suspic:i;.ons 
of a reasonably prudent person: provided the seller. has done· 
nothing to throw the purchaser off guard or divert him from 
making the inquiries and examination which a prudent man ough,t 
to make. I 

11. 



he has information which would excite the sus­
picions of a reasonably prudent person ••• [but] 
the seller must not say or do anything to throw 
the purchaser of.f his guard or to divert him from 
making the inquiries and examination which a 
prudent man ought to make. 

i 
Id. at 524, quoting Horner v. Ahern, 207 Va. 860, 864, 153 S.E.2d 

216, 219 (1967). 

The evidence in Armentrout showed: 
i 

1. The defendant made affirmative misrepresentations 1±o 
I 

the purchaser. Nonewere shown·by plaintiff Avon Street Bus~ness 
I 

Center, Incorporated. 

2. The p~aintiff discovered a problem with the real e~tate 

and· made inquiries regarding the problem and was deliberate~y 
I 

misled by an incomplete, evasive answer which ~aused plaint1ff 

to cease investigation. In the cas·e at bar 1 however 1 no · · 
. i 

specific inquiries regarding wind damage were. made and cert~inly 

no misleading answers were intentionally given. 

· 3. An offensive oc;lor i·n the house bought by plaintiff 

was apparently deliberately hidden by defendant by cooking 

pungent "garlicky" food when plaintiff investigated the 

property. In the present litigation absolutely no attempt 

hide the roof's condition was made. On the contrary, the 

evidence showed that the repair work left the wind damaged 

portion a different color clearly discernible to anyone 

inspecting it. 

4. The subject of Armentrout was residential property 

12 

I 

t~ 
I 

I 
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while the subject in.the case at bar is conunercial property 

with both the sellers and the buyers being business and 

commercial real estate professionals. 

In short, the facts of Armentrout compelled the exception 

grafted on to the traditional caveat emptor rule followed in 

Virginia.· The facts of the case at bar, however, are anythin<:r 

but compelling· and do not support the giving_of an-instructio~ 
i 

based on the exception. There simply was no evidence. that 
I 

defendant threw Hull off guard or in any w.ay diverted-him fro~ 

making prudent inq)lirieS. A more. appro~riate instruction wowjd 
have been defendant's proposed Instruct~on 12A2 based on·the \ 

traditional rule, Poe v. Voss·, 196 Va. 821, 258 S.E.2d 519 I 
(~955); West End Co. v. Claiborne, 97 Va~ 734, 34 s .E. 900 \ 

1+-----:---'----~---------- ------ ------,-----

(1900) ., or Instruction .. 14 without the second sentence. i 

·---~-- --~ --. -- -+ -
ARGUMENT .- QUESTION 3. 

THE EVIDENCE WAS INSUFFICIENT TO BASE AN AWARD 
OF PUNITIVE DAMAGES • 

In order to award punitive damages, the jury must find 

the defendant acted with actual malice, Jordon·v• Sauve and 

I 
i 

I thr 
Koons Ford, Inc., 219 Va. 448, 247 S.E.2d 739 (1978), which has 

been defined as conduct evidencing "ill will, malevolence,· 

2The jury is instructed that if it finds that the ~laintijf 
conducted his own independent invest.igation as to the f~tness 
of the Avon Street warehouse, and that had the plaintif~ pursu~d 
the investigation to the end with diligence. and compl7teness t~ 
plaintiff would have discovered that there had been. w~nd damage! 
and repair· to _the roof, the jury will return a verd~ct for the r 
defendant. 

13 
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I 
grudge, spite, wicked intention, or conscious disregard of tpe 

rights of another." 

S-.E .• 2d 756 (1978). 

i 
Lee v. Southland Corp., 219 Va. 23, 244: 

There was no evidence at trial which even arguably met ithe 

Lee definition. Certainly the off-the-cuff, tongue-in-check 

remark of_Glade Knight--made long after the sale-regarding 

making profits when possible falls short of "ill will" or 1 

•grudge•.· or. •a cOnsciouS disregard of the rights of another. 1 
·This conclusioni~ buttres-sed when·Knight's· remark is viewed·! 

-. . i 

. in' light of ·the fact. that Hull never noticed the appropriate ' 

~ntry before ·the sale. Even ha.d there been "ill will" or 

"g.rudge" associated with that remark, the comment· referred 

. check· entries which we.re irrelevant to the issue of fraud 

. anyway •. 

to· 
I 

·[ 
I 

. i 
The jury.'s award of punitive damages, therefore, should jbe 

set aside as clearly contrary to the evid·ence. 

CONCLUSION 

For. the reasons set forth, the verdict of the jury., when! 
i 

. i 
viewed in the light most fa:vor_able to the plaintiff, should bj 

set aside and a new_ trial granted; or in the a~ternative, an.\ 

order of remittitur issued, putting plaintiff to the choice of 

a new trial or to an award of compensatory damages·only. 
l 

14 



.Respectfully submitted, 

NORMAN V. WATSON 
KAREN G. WATSON 
G. COPE STEWART, III 
THOMAS· D. WEBB, III 

. CAROL B. WEBB 
BEN T. AUSTIN i 
NORMA J. AUSTIN, GENERAL PARTNErS 
d/b/a .. AVON ST~ET LIMITED PA_RTN R~HIP 

By Counsel , 
i 

· CERTrFrCATE · I 
I hereby certify that a true copy of the foregoing.memofan-

. . I 
dum in support of""defendant• s moti()n to set aside the verdict 

of the jury was delivered to Forbes R. Reback, Esqliire, 230· fourt 

. Square, Charlottesville,· Virginia 229 01, counsel for plaintiff, 

on this /c, day of September~ 19 : 

COUNSEL: 

David Craig Landin· 
John D. Epps· 
McGUIRE;. WOODS & BATTLE 
P. o. Box 1191 
Charlottesville, Virginia 229 0.2 
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F. WARD HARKRADER, JR .• JUDGE 

SIXTEENTH .JUDICIAL CIRCUIT 

BOX 799 

LOUISA, VIRGINIA 23093 
TELEPHONE 

0FFIC:E 
I 

LOUIIIA ( 703) 987•079'7\ 

-r-_­''AME J . ,._ .i.~ ' _ _, __ 

CHARLOTl'ESVILIJi. September 22, 19.80 

Mr. David Craig Landin 
Mr. John D. Epps 
McGuire, Woods & Battle 
P. 0. Box 1191 
Charlott-esville, Virginia 22 902 

Mr. Forbes R. Reback, 
Attorney at Law 
230 Court Square 
Charlottesville, Virginia 22901 

Mr. Charles R. Haugh 
Mr. James E. Treakle, Jr. 
Haugh, Helvin & Treakle 
435 Park Street 
Charlottesville, Virginia 22901 

Re: Avon St. Business Center, Inc. 
v. 
Norman v. Watson, Et. Al. General Partners 
d/b/a Avon St. Limited Partnership 

Gentlemen: 

i 

I have reviewed the evidence in the light of the defendant s 
motion to have the jury verdict set aside, and a new trial 
granted, or in the alternative to have the Court enter an order 
of remittitur. The evidence in this case was conflicting, 
however, we find that there was evidence to support the verdict 
of the jury, we therefore decline to grant the defendant's 
motion. We ask Mr. Reback to prepare the necessary order and 
submit it to counsel. 

Sincerely, 

~~~r(ge 
FWHjr/bl 

16 
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tb· 

-::/I 
·~·,j· 

VIRGINIA: 
: I 

. ~ ) 
AT A CIRCUIT 'GOURT HELD A.~D NTINUED 

FOR THE COUNTY OF ALBEM.l\RLE ON TiiE LA~·J SIDE THEREOF, THURS' AY 

Jk~UARY 29, 1981. PRESENT: HON. DAVID F. BERRY,! JUDGE 

I 

JUDGMENT ORDER I . b: 
'.,1'~ ~ ~c A"M~~~4 ;::: UJ. §.,~ ~..::;; ./C 

On June 17, 1980, this action came on tor tr~alA came Lla~n-

tiff, Avon St;eet Business Center, Inc., in person and by cfunsel; 

and came Avon Street Limited Partnership, in person and by founsel.,. 
I 

and issue was joined. I -
Thereupon, a jury of .seven (7) persons was regularly ~panele 

and sworn to try the action. The jury heard the evidence oF the 

plain~ff, the evidence of the defendants, and after receiv~ng the 

instruct~ons of the Court and hearing argument of counsel, retired 

to consider· its verdict and subsequently returned to the Cor.· .. -_ 

The jury submitted a statement signed by the foreman rrndering 
I 

its verdict in open Court in favor of plaintiff in the amouft of 

Seven Thousand Four Hundred Fifty-Nine Dollars ($7,459.00) ln com-
' 

pensatory damages and Four Thousand Dollars ($4,000.00) in punitive· 

damages against defendant. , I 
During the course of the trial, objections were made tf 

certain rulings of the Court with regard to evidentiary matlers, 

motions were made to strike plaintiff's evidence and obj·ections 
. . I 

I 

were made to the granting or refusing of certain i~structiofs and 

to set aside the verdict, all as more fully preserved and s~t out 

I in the transcript of the proceedings. 
17 



. ., .. 
. ! 

Thereafter, on September 16, 1980, the Court heard arguri,.ent ·~ · -r I 
by counsel on the motion of defendants to set aside the verd~ct or j 

m ~&~ative to order a remittitur, which motion was deni~d and 
I 

it is ORDERED that plaintiff recover from Norman v. Watson, ~aren 

G. Watson, G. Cope Stewart, III, Elizabeth D. Stewart, Thomas D. 

Webb, III, Carol B. Webb, Ben T. Austin, and Norma J. Austin~ 

General Partners, d/b/a Avon Street Limited Partnership, the sum 

of.Eleven Thousand Four 

with interest from June 

Hundred Fifty-Nine Dollars ($11,459.~0), 

17, 1980, until paid, together with 1ts 

taxable costs, amounting to $....:.61=-=-.7'-'5~---------· [ 
. .. 

It appearing to the Court that the defendants ··intend to i 

I . 
I 

·- i 
! 

li 
ll petition the s1:1preme Court of Virginia to award an appeal to this 
II 
II .. 
I' .I 

l.i 
'I 
II 
li 
I· 
·I 

I! 

judgment, on motion of defendants, it is ORDERED that e~ecut,on of 

this judgment be suspended so long as the.defendants timely 1 

i 
prosecute an appeal and thereafter so .long as the matter is ~der 

consideration by the Supreme Court of Virginia, provided thai the 

defendants or someone for the. defendants file an appeal bond lin 
i 

the Clerk•s Office of this Court within b~enty (20) days fro~ the 
i 

entry 'of this order in the penalty of Thirteen Thousand Dollars 
I 
I 

($13,0,00.00), conditioned and payable as the law directs acc1rding 

to the provisions of §8.01-676, Code of Virginia,.as amended. 

Pursuant· to Rule 5:9 of the Supreme Court of Virginia, tihe 
! 

transcript of the trial is hereby directed to constitute a ~~rt of 

1 the record in this action. 

i 
I 

il 
I' .I 
I· 
I 
! 
i 

ENTER: /- ~-? / 
. ) 

18 
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I I We ask for this: 

l~/7~ 
ciORBES R. REBACK 
P. 0. Box 20 
Charlottesville, Virginia 
Counsel for Plaintiff 

Dav1d~g Landin 
McGUIRE,.WOODS & BATTLE 
P. o. Box 1191 
Charlottesville, Virginia 
Counsel for Defendants 

22902 
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-·-·· 

J~~y I~S~~UCTION 

The jury is inst=ucted that if it ~i~~s t~a~ ~~a ~:ain~i~~ 

conducted !:is own indeper ... cier:t:. investi£.;:.~i~~: .=..:.: ·:.:::. · ':.~.:; ~i~::ess J~ 
l 

the Avon Street \..rarehouse, and that had i:.::~ :;:...:..::ti.:= p1.4.:-s~ec. -= ··le 
investigation to the end t.v:.th diligence and ccr.:ple~ene.ss t.:-:e 

plaintiff would have c..:.sco~,-~.=ed that there had . . . =.e:er. w:.:-.c. -- _,_ .·• 
'-w... .• .-. .. j 

and repair to the roof, t~e jury will rctu.=n a ve.=dict :::.r ~~~ 

defendant. 

·. 

West End Real Estate Co. v. Claiborne, 97 Va. 734, 751 (1900) 

20 



INSTRUCTION NO.~ 

The Court instructs the jury that a purchaser of real 

property must discover for himself the true conditions of the 

premises if he had information which would excite the suspicions! 

of a reasonably prudent person; provided the seller has done 

nothing to throw tl1e purchaser off guard or divert him from 

making the inquiries and examination which a prudent man ought 

make. 

21 
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ASSIGNMENTS OF ERROR. 

I 
admitting evidence that tpe 

I 
1. The·trial court erred in 

partnership had received insurance proceeds for wind damage i 

to a portion of the warehouse roof and in admitting evidence 

that the pa~tnership had not used all o.f the proceeds toward 

repair of the roof. 

2. The trial court erred in admitting the deed betweep 

the parties, as the deed was not relevant nor material and 
I 

improperly injected the suggestion of a "general warranty" irto 

I 

I 

the case. 

3. The trial court·erred in submitting the issue of fr' aud 

to the jury, as plaintiff failed to establish by clear and 

convincing evidence a misrepresentation that was material a~ 
false, reliance on a misrepresentation and damage as a resul~ 

of the misrepresentation. 

4. The trial court erred in refusing to give defendanjs 

Instruction 12(a) and in giving plaintiff's Instruction 14, 1 

which incorrectly stated the law with regard to the effect elf 

an inspection by a prospective purchaser on an action for frrud 

based on matters which an inspection should have disclosed. / 

5 Th t .l d' b'. h . If • e r~a court erre ~n su m~tt~ng t e quest~on o/ 

punitive damages to the jury as there was no evidence to supbort 
I 

such an award as a matter of law. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

-12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

June ~7, 1980 

COURT convened at 10:50 a.m. 

'l'BE COURT: Is there anythinq you wish to take 

up before we empanel the jury? 

MR.HAUGH: Yes, Your Honor. 

~ LANDIN: Yea, :·You:r:. Honor. 

'-'BE COURT: All riqht, ~. Hauqh. 

MR. HAUGH: May it please the court, Your 

as attorney for the plaintiff we propose to introduce , 

the course of this trial certain letters and documents, ma~y 

of which will refer to ins~ance coverage and insurance 

payment. Briefly this is a case in which, accordinq to olr 

side, this is the purchase of a warehouse buildinq. We 11intain 

that there was wind damaqe that happened to this roof of is 
I 

buildinq sometime prior to the· purchase by our cl_ient, th~t 

in fact _only temporary repairs were made and. that ,this ~·.fa~t 
I 

was misrepresented and really concealed from our client and 
! 

for that reason thereafter he had to have the roof repairl'd 

for a· certain amount. We are suinq both for compensatory and 

punitive damaqes, alleqinq it was a wilful! and malicious 

concealment. 

Part of our evidence will show that the prior 

owners of the property received, made claim to the insur~ce 

company or companies as the case may be, had an adjustor ijnvolved 
25 
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2 

3 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

. 19 

20 

21 

22 

23 

24 

25 

received, oh say some eight thousand dollars in payment ~r 
I repair to the roof but instead of having the roof permanertly 

repaired only put a patch on it for about eight hundred dollars 

Now, we would introduce this to show the circumstances 

surrounding the transaction, the malicious intent of the i 

. b. I parties and I understand that Mr.Landin 1s going to o Jecf 

to anything that has a reference to insurance. 
. .I 

THE COURT: All right, Mr. Epps. 
! 

MR. EPPS: Your Honor, it's our position 
i 

that! 

I these check stubs, I·mean these references to insurance 

proceeds are irrelevant to the plaintiff's cause of actio~. 
· . · · d f d 1 · I · ff As Your Honor 1s aware 1n or er to prove rau , the p a1nt1 

has to prove that there was misrepresentation to the plai~tiff", 
that the statements were untrue, that they were material 

and that the pJ.aintiff relied on these statements to his 

damage and that the defendant was aware of this reliance. 

It is our position that any reference to any insurance 

proceeds was no representation at all and certainly no 

representation to the plaintiff. · ·In order to prove fraud 

this has to be shown that it was made to him for the purpise 

i of him relying on it. For instance in the·Restatement ofi 

Torts, it says at Section 531 "One who makes a fraudulent 

i 
misrepresentation is subject to liability to a person or ~lass 

I 

! 

of persons who intends or has reason to expect to act or refrain 
! 

from action in reliance on misrepresentation, for pecunia~y 
i 
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1 

2 

3 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

loss suffered by them throuqh their justifiable reliance ;n 
i 

the type of transaction in which he intends or has reason i 

to expect their conduct to be influenced." And it's our / 

3 

position that these statements, that these were not repreJentat'ons 
! 

to the plaintiff, they were not intended for him, there w's 
' 

no intent on the defendant's part that the plaintiff relitd 

on him. 
! 

I 

This Restatement Section is a restatement of that 
I 

I 
the qeneral rule on this is and it can be found on paqe 702 

I 
I 

of the 4th Edition of Prosser on Torts as well. In order to , 

be held liable for.fraud, the defendant must have made a 1 
I 
! 

misrepresentation intended to be relied upon by the partitular 

plaintiff in the action, and .it • s our position that thisl1 as 

not the case with the particular documents that they pro se 

to introduce. 
I 
I 
I 

'l'HE COURT: Thank you, Mr. Epps. Mr. Haugh. 1 

MR. HAUGH: Your Honor, we are not relyinq onl 
I 

that they obtained $812it from the insurance company and tl 
only 

then spent :f. $800, except as the fraud that was practice 

on the ;;>laintiff. The fraud is as we see it, the conceajent 

of facts that we show a check showing payment for $8121 ~d 
! 

only a patch was put on. So we are not saying they defrau~ed 

the plaintiff by taking the money from the insurance comptny, 

what we are saying is that when the examination was 

claim was .put in, then they did not repair it. The 

2 LANE'S COURT REPORTERS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

' 1.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

---

·to advise them ••• he didn't read the restatement far enouqb, 

it also covers concealment of material fact ••• the fact th1t 
l 

the roqf was damaged and not permanently repaired. One o~ 

the letters for instance shows that ••• from the contractor to 

the agen~ for the owners, if you don'~ do something i~'s j 

hard to tell what's going to happen. But all of these tn;n~s 
I 

go to ~how the intent, motive and action of the defendant·j 

i 

4 

and- are suing for punitive as -11 as compensatory Jges •. 

THE COURT: It would also go to show the knowl1dge ••• , 

MR. BAUGH: Yes, sir. 
, , I ~ 

I 
I 

THE coo~: ••. of the p~ties of the damaqe J 

to the building. For that reason it would appear at this 

point to be relevant evidence.: in the case. 1 

i. 

MR. LANDIN; Judge, if I may respond b~iefly rince 

- are actually moving to exclude, I ·think I woul.d have te 

right to open and close. It doesn't really make any difference 

to this case whether· or not the roof was repaired at all.
1 

I I 

There is no statutory or contractual obligation tha~~the rlaintiff 

is going ~0 be able to es~ablish tha~ says an insured musr 
repair the roof at all if they have a loss. And the issue 

in this case is whether or not the roof as sold to the plaintiff 

was as represented or as concealed from him, the issue has 

qot to be in this case wheth~r or not the repairs were 

or permanent in nature and whether or not these people 

reason to know by virtue of what they did to the roof 
.-~eo-
-- L.ANE'S COURT REPORTERS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

J2 

'\ 
13 

.• 
·' '· 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I s 
I 

was less. than they were representing to the plaintiff. ~d 
if you inject insurance in the case, it's very clear, I ~ink 
••• obviously the plaintiff wants it, but a side benefit 

! 
that is very prejudicial to the defendants is that if the I 

jury decides that an adjustment of a claim is made in a cirtain 

fiqure,in this case $8,000, and the defendant in its jud~ent 
I 
I 

chooses to spend less than $8,000 in repairing the roof, ~.en 

I think they are going to perhaps oe influenced by the co~-

sideration that well, there was insurance involved, let'slnot 
' 

worry about fault or the ~vidence, there is money there tJ 

compensate the plaintiff and I don't think that is correcf. 

I also don't think that that's the issue that:.the plainti!f 
i . . I 

has taken on to prove· by way of fraud. If we start talk~g 

aboutc:d&U.ar values'. of d.Dsurance adjustors who are not hie 

today and what they did with the company's ••• what proceedr 

they may have paid back to the insured ••• the insurer has io 

obligation to spend any of that money on its building. [ 

'l'HE cotmT: Well, certainly the evidence woutd 

not be conclusive on the issue but we think it would tend! 

to prove one of the issues in the case and at this point khe 
I 

court is not willing to rule in advance that all such evifence 

would be inadmissible. The court, as the evidence is intfoduced 

will give you the opportunity to raise your objections asjto 

I 
I 

relevance at the time. 
I 

MR. LANDIN: Judge, the only problem with thaf and 

L.ANE'S COURT REPORTERS 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

I 
the reason I took this up in advance is that we have got 1 

. I 

documents that make reference to insurance adjustors, estimates 

and this that and the other thing, and if we are go~nq to, 
I 

eve·rytime •.• I am certain the plaintiff is going to start o~t 

talking about insurance matters from the beginning and I ihink 
I 
' once it's in, the damage as to the defendants is going to' 

be done. I don • t think it's a matter that can be treated I 
. ! 

letter by letter. Certainly if we .are going to do it tha~ 
i 

way, we are qoi:iq to have to march the jury out every tim~ 
: 

I 

and you will have to consider each letter and the witness,s 
I 

are likely to be confused on what they can testify to and !what 
the , 

they can't testify to. One, of course, is/insurance agen~, 
I 
I 
I himself. I 

since I 

THE COURT: Well, /the court is not familiar wj th 

any exclusionary rule in a case of this sort, similar to 1;he 
I 

one in automobile liability cases, we think if the eviden~e 
. I 

is relevant, there is no reason why it shouldn't be consi,ered 

by the jury. 

MR. TliEAitLE: Your Honor, if I may, there is 

one more preliminary matter with respect to the jurors. ~e 

of the jurors, a Thamas Chandler, who is number 3 on the 1ist, 

in which·_ Mr. Reback has previously been involved in proce4dinqs 

in which he hadn't been committed on at least two occasio~s .... ~ 
23 

qnde.r. the circumstances we think it would be somewhat pre~udicial 
24 

25 
to have him on the jury, I think counsel would agree. Also we 
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Hull - Direct 

1 MR. HAUGH: Mr. John Hull, please, Your Honor. 

2 

3 JOHN B. HULL, having been duly sworn, was calle~ 

4 on behalf of the plaintiff and testified as follows: 

5 

6 DIRECT EXAMINATION 

7 By: Mr. l!auqh 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

"" ..... 

23 

24 

25 

Q Would you state your f~ll name and address, please 

--residence address? ! 

i 

A 
- i John B. Hull, Highpoint Farm, Oranqe,- Virginia. , I 

Q 
I You have heard the reference topur backgroupd, 
I 

I will ask you to give your background to the court and 

jury please, both as to education and business? 

I A Education, I graduated from th~ United States 
I 

Military Academy in 1943 ••• 

Q Did you serve in the Army? 

A I was a rifle company commander overseas and 

I was wounded five times, 100 percent disabled when I was ~6 
I 

and retired as a major. 
I 

Q At 26 ••• all right, sir, during your military\ 

courses at west Point and your service in the Army, did yof 

any engineering background? I 

A West Point gives a degree in engineering. 

Q All right, sir, go ahead, ~lease. 

A On what? 

L.ANE'S COURT REPORTERS 
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' 

Q 

2 A 

Hull - J)irect 

In your business now?. ! 
I 

! 
I 

In business, I. got out of the hospital and li 

3 started law school ••• the doctor said I couldn't go to wor~ 

4 and I went to work. After two years I got into the investFent 

5 business, selling mutual funds door to door and managing 

6 

7 

8 

9 

10 

11 

J2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

real estate. I've been doing that type of thing, investment 

business my whole life and at the same time we have a farm! 

in Fairfax, which was my grand-father's and we moved down 

to Orange about 19 years ago, I run a farm and am active 

in farming, cattle· and corn. 
' 

Q And how lonq did~u go to law school? 

A 
I 

I ••• the doctor said I couldn't go to work so 
I 

I went to law school for two years and about the time the : 
' 

doctor said I could go to work, the Dean said I could leav• 
i 

law school .• 

Q All right, what is your connection with Avon~ 

Street Business Center, Incorporated? 
I 

A I'm the president and .was principal stockholc!ler. 
I 

That's the only thinq the corporation owns, is one warehouse. 
I 

Q Now, I hand you this deed and ask you if you I· 

can identify this? 

A Yes, that • s the deed to this particular 

Avon Street warehouse. 

Q Your Honor, I believe there is going to be 

an objection at this time. Do you want to be heard out of the 

LANE'S COURT REPORTERS 
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) ... 

Hull - Direct 

presence of the jury? 

2 --'T.HE -·couRT-:::~ All right, do· counsel desire the 

3 jury ••• 

4 

5 

6 

7 

8 

9 

10 

: . .: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LANDIN: Your Honor, .all I want to indicate! 

to the court is that I was willing to stipulate that they , 

' 
owned the premises and I don't think there is any dispute 

over the fact that the proper defendants have answered in i 
I 

the. action and I don't think that the deed, itself, . if it'~ 
I 

to be.~. 

THE COURT: Do~s that stipulation cover the 

purpose of your exhibit? 

MR. HAUGH: No, Your Honor, because there is alfo 
I 
I 

a plat with this showing the location of the structure upo' 

the property we want to use as well • 
I 

I 
I 

I 
I 

THE COURT: Is there any objection then that· yo~ 
I 
I 
I wish to take up out of the presence of the jury? 

MR. LANDIN: Well, I still don't think the deed 

is relevant. I don't know that the deed, itself, needs to come-

in Your Honor,. I think it needs to be taken up·-:out of the 

presence of the jury though. 

THE COURT: All riqht, I will ask that the jury 

step into the jury room. 

(Jury retired to the jury room at this ~ime) 
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1 

2 

3 

Hull - Direct 

THE COURT : All right. 

1-m. HAUGH: This is the d.eed and plat, Your HonQr, 

that is in question. 

'!'HI: COURT: 

i 
.I 

I 
I 
I 

All right·, Mr.. Landin, have you had i 

5 an opportunity to look at this? If so·.,. state your object~on. 
I 

6 MR. LANDIN: r haven!t taken a close look at th1 
I 

i plat, Your Honor. I don't know that there is any objecti1n 

8 to the plat coming in; It • s going to give the jury an idea 
. l 

I 
I 

9 of where the building sits but what I object to is essent~ally 

10 the deed. I don • t think the deed has any relevance since I 

ll ownership is not questioned, the deed document itself. 

12 'l'HE COORT: Well, what is the objection to it? 

I 

i 

!It 

13 would have relevance ••• without the stipulation, if counsel 

I 
14 doesn't want to accept the stipulation, what is your obje~tion 

I 

15 to the deed? 

16 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LANDnl: Your Honor, .I object, it's not go~g 
I 

to be relevant to any issue here today since I believe un~er 
I 

I 

the statute if we are going to deny ownership of property [ 

involved in a lawsuit, I believe we have to make a specifib 

denial, otherwise that objection is deemed as being waived. 

And furthermore, I don 1 t want the jury confused by any language 

in the deed that talks about general warranty and English I 

covenants because it's very clear that the law is that there 

is no general warranty as to the conditions of the improvements 
I 

on realty. And I don't want there to be any confusion on this 

L.ANE'S COURT REPORTERS 
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HUll - Direct 

document. Wa:·, :~;~ : .ngtt dealinq with a warranty case, we are 
i 

2 dealing with a fraud case. 

3 

5 

6 

i 

8 

9 

10 

11 

_12 

13 

14 

15 

16 

17 

~ COURT: There is always, of course, the 

possibility that the jury may misinterpret the lanquaqe ·· 

of any exhibit but we don't think that for.ms the basis for 

objection. If you wish to offer an instruction to cover 

the court will consider it at the appropriate time. i 
i 
j 

MR. LANDIN: Your Honor, I ·have no objection to ~e 

plat, I certainly do object to the deed documents. I 

TilE COUR'la 'rlu"object:i.on will. be overruled. Y1 
may reSUDIIIOn the jury. It will. be received aS pl.aint:i.ff' s I 

exhibit number l., subject to objection. I 

! 

(Pl.aint:i.ff's exhibit number l. was so marked and 1· 

I 

received into evidence at this time) I 

I 

i 
MR. BAUGH: May we have the exhibit withdrawn an<;t 

18 substitute a copy at a later time? 

19 THE COURT: Yes, you may.. 

20 

21 

22 

23 

24 

25 

. (Jury returned to the courtroom) 

Q (Mr. Hauqh continuinq). For the benefit of thJ 
record, this deed has now been identified and marked as 

plaintiff's exhibit number 1, it's the one you read ••• this lis 
i 
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the deed in which the property was· conv~y.ed to you? 

A That is correct. 
! 

Q And you will see the plat on the back, do~s, jthat 

show the location of the building that was on the proper~ 

·that was purchased by you? 

A It does. 
I 

Q Mr. Hull, will you tell the court and the j+ 
I 

what the term~ of your purchase were, from the defendants[ 

What were the terms of the purchase? . 

A The terms were, as I remember, overall cost if 
. . I 

$605,000.00, assume the first mortqaqe that was,:on it, WhfCh 
i 

. I 

was in excess of $400,000.00, and give them a second mortfaqe 
i 

I believe of $180,000.00 and give them $75,000 in cash. l 

Q All right, and is there still a second mortqtqe 

I 
I 

payable ••• 

A The second mortqage was a five year mortgage 

so it's still in being, I owe them $77,000.00 on the seco~d 

mortgage, I· owe them $401,000.00 on the first. I 

Q Now would you tell the court and jury how yoJ 
[ 
i 

became intereSted in purchasing this property? What call1d 

your attention to it? \ 

A I was reading the want ads in the Wall Stree~ 
. I 

Journal and I saw it advertised in Charlottesville and.it \ 

was advertised by Polly McGavock and it had Doug Zerkel's! 

name. I had never met Doug so I gave :him a call. 
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the property. That was about the end of June and finally fn 

December we finally got together on it. 

Q Now, did you and Mr. Zerkel discuss whether this 
i 

building had ever been damaged? 
told 

A 1'hey / , me it had been damaged by fire, I had 

never seen the building before I went out with Zerkel to see 

it. It's a lonq rectangular building and on the riqht hanb 
I 

side that had the fire, that was Ridqe Electronics, there ~d 
I 

been considerable damaqe. I had never seen the ~ire damaJ~ 

myself ••• been considerable. damage and the agent, their 
jl 

agent explained to me that all the damage that had been done 
I 

had been repaired in a workmanlike manner. ! 

Q Now, was any mention made of any other type 

14 damaqe such as wind damage or repairs? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A None whatsoever. 

0 Did you have an occasion to inspect the roof 
I 

or any portion of it? 
I 
I 

A I went up on the roof on the right hand side rhere 
I 
I 

there had been fire damage to look at it and it looked ••• II mean 
i 

I'm not a roofer, and I went up there and everything lookef 

all right to me and it seemed to be pretty well ••• the wind\ 
side i 

damage is on the left hand ,.Of the building and I never wenjt 

up there until afterwards. 
i 

Q Will you come up and point out to the jury onl this 
I 

plat of the building, where the front of it is that you are 
I 
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· talkinq about, where the fire damage was and wnere you weht 
I 

up on lt? 

A The road is here ••• 

Q That's Avon Street Extended? I 
A That's Avan Street Extended and you have an I 

ent:rance,.:here and an entrance here. This building entendt· .-. 

the fire damage was in this end of the building, the wind 1 

damage was in this end. I went up on the back. ~ • the Amertc~ 

Marine Defense has a walkway that you can qo riqht up on iha 
I 

Ther+ top. This buildinq is divided into three sections. , 

are fire walls like so and •.•• 
I 
I 

Q Describe the fire walls? How high did they q~ 
I 

above the roof? 
I 

A About this hiqh about the roof, it varies •• ·\ 

Q And how do_ you qet into each section? Is th,re ... 

an entranceway from each building? 
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Q Now, during the time that you were negotiati+ 

I 
with Mr. Zerkel regarding the purchase of this property, did 

you request any information about the operation or expens~s 
from him? I 

I 

A I did. 'rhey didn't come forward with any b~ance 

sheet or 
; i 

anything like that so I wanted to know what thei; 

7 different costs had been. Doug Zerkel came up with these I 

8 cancelled ••• bunch of cancelled check stubs, photostats of I 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

them. 
! 

So from those I could see how much their water, thJ 
I 
i 
I 

utilities, what they had -been paying, I could see in ~er1 

receipts for fire damage that I am talking about, the I 
I 

insurance damages coming in, their paying out money for 

repairing ••• I think it was something like $90,000 they 

in receipts ••• 
I 

Q Without qoinq into these specifically, I hand 
! 

you these and ask you if these are the copies of the 

stubs that you received from Mr. Zerkel? 

A Yes. 

I 
chec~ 

I 
I 
I 
i 

19 Q And did he represent those to be the check 

20 stubs of Avon Street Limitae Partnership? 

21 

22 

23 

24 

25 

A 

0 

That's right. 

I Mr. Hull, I ask you to look at the first paq~ 
I 

of these where it shows check 140, and ask you if you canl 

I 

tell me the beginning date of these check stubs? 

A Well, this one says December 27, '74. 
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Q 
I 

Now, I ask you to look at the last one, cheer 

number 394? 
I 

I 
I 

A That says July 2, '76. 

Q Now, I am going to hand you these two sheets I 
I 

specifically and ask you if those were included in this 
! 

entire group of checks? 

A I believe they were, yes. 
I 

Q Your Honor, I am going· to ask at this time -tfat 

these two copies be introduced into evidence. 

THE COURT: Any; objection? 

MR. LANDIN: Your Honor, it would be based on 

same objection I took up with the court at the start of 

the trial. 

THE COUR'l': The ruling of the court will be the ri ame • 

It will be received as plaintiff's exhibit 2, subject to 

the objection previously noted. I 

I 
I 

I 
i 
! 

(Plaintiff's exhibit number 2 was so marked andi 

received into evidence at this time) 

Q Now, 

come a time when 

after YOU purchased thiS bUilding 1 did rare 

the roof had to be repaired, any portion! 
! 

of the roof have to be repaired? 

A There did. I started getting complaints from! 

the tenants that the left end of the building that ••• like 1 you 
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see a leak up there on that roof, a little leak cominq do~, 
I 

well that's normal,-... and so I started trying to find it •• ~it 

was during the winter and there was ice on the roof, I co~ldn' t 
i 

. I 
get up there, the gutters were freezing and therefore lettinq 

. I 

j 

it flow back beyond the flashing. Well, then we got anot;er 
I 

leak on the other side, from another tenant, the whole ro~f 

EveryJdy collapsed ••• it was not a leak, it was a collapse. 
I 

has qot a leak but this was different. 
I 

This was leaks all 

over the place and it wasn • t :running on the beam which we I 

thought for a while. tfhen,.the weather got right and we qot 
i 
I 

people up there, the roofinq people up there and they fo~d 
I 

out that we didn't have a roof really on this section. I 

WJS 0 Now, was the leak ••• wh.en the leak started, 1 

this in the winter of '77 and ' 78? I 
' 

A I believe so, that's correct. 

Q All right, who did you call to look at the r1of? 

A I called Doug Zerkel as the aqent, manaqinq ~qent, 
I 

real estate agent. i 

Q And did subsequently Lynch Roofing ••• 
I 

A He qot estimates on fixing it. I okayed one 10f 

the estimates and we had it fixed. 

Q Now, how much did that cost you? 

A I believe it was seven thousand, four hundre~ and 
I 

some odd dollars, I don't have the figure right with me. 

Q Do you .. have a· record of that? 

t.ANE'S COURT REPORTERS ~8 
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HUll - Direct 
. i ·. 

- A Yes, I-do, right back .there in my file ••• $7i459.00 

2 and it was paid May 3, 1978. 

3 

4 

5 

6 

7 

8 

9 

0 Now, you~have.,.described briefly t:he area where 
I 

the fire damage occurred, and the area where you had the 
I 

roof repair~d, was that what you were talking about when 
I 

you said it was damaged by wind? I 

A The fire damage is on the right side as you look 

at the building and the roof damage by wind, I found out later 

was on the left side ••• they were completely separate. Tbere 
I 

10 is another building in between them. 

11 Q Now, -~~-£.:t~.+: hay;i.n~ the roof repaired did you I have 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

an occasion to talk with any of the defendants? --if so~ when 
I 

and where? I 
I 

A My original ~ought •••. when I found out we d1dn't 

have a permanent roof up-there, was that the previous o~er 
I 

! 
I 

had hired a roofer and roofer had done a shoddy job so Ii 
I 
I 
I 

went to the defendants over there and asked them who did i their . ! 
' 

roof repair. lie.ll, they didn • t have any knowledge, couldn • t 
. I 

help me, and I thought that the person who had done the repair 
! 

had done a bad job, and therefore I could qo against Lyn9h or 
! 

whatever roofing company, Better Living or whoever it waf• Whe 
I 

i 
I 

I found out, or Mr. Zerkel found out, by letters ••• 
i 

MR. LANDnt: Your Honor, I am going to have to lbbject 

to him passing on what Mr. Zerkel found out ••.• 

THE COURT: Objection sustained. 
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MR. HAUGH: All right, gQ ahead. 

A So I went up to the defendants and asked thtk 
I 

about it and I found out that we hadn't had a permanent ~oof 

put up there. 

Q Now, who did you talk to of the defendants? 1 
I 

A Well, let me get my notes out so I make sur~ 
I 

7 I have the right thing. On May 18th I talked to Glade.'Xnjiqht 

8 in Richmond. We talked for about one hour. 

9 Q · This is 1978? 

10 A 1978. , 

ll Q All right. 

12 A And he couldn't give us any information or 

13 any satisfaction. He didn't know at that time that I had! 

14 letters from the roofers, that a temporary repair had been 
I 

i 
15 made. I asked him to set up a meeting with the general 

16 partners who would have some say in this matter and they aFe 
! 

17 in Rockville, Maryland. That meeting was set up for May ~1st 

18 

19 

20 

21 

22 

23 

24 

at, I think it was 10 o'clock in the morning. 

to meet them and nobody was there. 

i 

IqotupL 

So I went to lunch anf- then 
! 

I came back and sat in the outer office until they came ih 
I 

and I met with Mr. Austin, Glade Knight ••• I ~~ink they har 
I 
I 

I a couple of house attorneys and another one there, and Doug 
I 

Zerkel were all there. 
I 

Q Did you get any information during this conv~rsatio 

25 concerning the wind damage or the type of repairs that ha4l been 
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made? 

A Nothinq from them. Their claim was that th~y 

had made a permanent roof. I showed the letter that it ~as 
' ' i 

a temporary repair and it was either Glade Knight or Aus~in 

that said, what•~ wrong with makinq a small profit? 

Q Your Honor, could I have this ••• I do not pr9ffer 
i it into evidence at this time but if I could just have it 
! 

marked for identification? 

THE COURT: Yes, you may •. It is marked for iden~i-

fication as plaintiff's exhibit 3. 

(Plaintiff's Exhibit 3 was so marked for 

at this time) 

, 
I 

i 

ident+icat.l:on 

I I . 

f 

Q (Mr. Haugh continuinq) Mr. Hull, I hand you i this 
I 

letter ••• I don't want you to read~ or disclose its cont~ts, 
I 

it's marked exhibit 3, and I ask you i~ this is the letteT 

that you were referring to that you had and read to them I 

at your meetinq in Maryland? [ 

A That's the letter. I 
I 

I 
Q Mr. Hull, when ••• I will ask you this question, 

would you have purchased this warehouse building on the tlr.ms 
I 

and conditions agreed to if you had known of the wind damtge 

and the temporary repairs that had been made? 
! 
I 

A No. It would had to have had a permanent roo~, or 
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discount the price so I could put a permanent roof. Let' $ 
I 

it you've qot to have a permanent roof on the buildinq. , 
I 
I 

Q You considered the amount you paid $7,459.001 

a material sum? 

MR. LANDIN: Your Honor, I object to his leadinq 

the witness very stronqly at this point. 

THE COURT: Yes, you mustn't lead your witness. 

face 

Q Do you consider the sum of $7,459.00 a materfal 

amount? 

A 'l'O me it's ~lot of money. 

.Q That' s all we have. 

'l'HE COURT: Mr. Landin. 

CROSS EXAMINATION 

By: Mr.. Landin 

Q Mr. Bull, I think you in qoinq throuqh your 

business backqround for the jury, you indicated that J)U 

qraduated from the Military Academy with a deqree in 

enqineerinq? 

A That's correct, with a B.S. in engineering. i 

Q All right, sir. You did attend two years of 

law school, that's also correct? 

A That's correct. 

Q You went into what you have described as an 
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'investment business after that time? 

A Yes. 

0 And the investment business included managing a 

number of apartment buildings, did it not? 

A That was when I was moonlighting. The invesrment 

business was one. I had three jobs and the second job was 
I 

managing some apartment houses. 1 

Q And the apartment muses had how many units 

in them? 

A There were complexes of threes that had about 
.-..;. 

35, and two. that had about SO or 60 in each. 
·::~;·~~ 

Q And one of J)ur duties durinq the course of 

managing is to be an agent who not only collects rent but 

is a repository for.· complaints such as leaking· roofs and 

things ~ike· that, is it not?·, 
i 

A Neither of those, I didn't collect the rentsi 
I 

I or have to take the complaints. You have a manager on th' 

place that took that, took the complaints. 
i 

He would also I 

collect the rents and brinq them into the secretary. I di4n't 

have to do either of those jobs. 
I 

Q When the manager qot a complaint that something 

was more serious such as the roof or furnace for somethin1 

that require~ a bigger person to make a decision or more I 

authority, he would have to come to you, would he not? 

A That's correct. 
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I 

Q Now, you talked about." •• now in your investme~t 

business did you not also work for a gentleman for a number 

of years in terms of buyinq businesses and doing little things 

like that? 

A Worked ••• 

0 

A 

Who else did yo~ work,for? --in your invesiient •• 

r worked with LaytonJ Associates in Washing~on 

and r worked for National Bulk Carriers in New York befor~ r 
i 

came down here .. 

Q 

A 

Denver about 

a couple and 

Q 

How many years did you do that? 

r worked for Hamilton Management when I was ~n 

five years, six years , Layton ' Associations! 

National Bulk Carrier in New York for a couple·. 

Layton & Associates, what did you do? Did yru 

evaluate the purchasers ••• 

A I You take a person who has money and a personl .. 
I 

who has a thought and you try to put them together and ge~ 

a small piece of it. 
I 

0 And you own a. warehous.e in Northern Virqini,, 

is that correct? 

A Not at that time, no. That was much later. 

Q When ••• · 

I A When the farm was condemned up in Fairfax I ras 

able to take that money and buy a warehouse up in Northerp 

Virginia which was eight years ago. 
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Q · How·many square feet was that warehouse? 

A 26,000. 
' i 

I 
Q Now the farm that you are talking about bein~ 

i 
condemned you and your brother, l-!r. Ludlow King intended I 

to turn that :hto a housing_. subdivision, did~u not? ' 

i 

A We had a contract for that. We were not thej 

developers. 

Q You purchased the warehouse of 26,000 square! 
I 

feet and your tenant was whOlU? 

A With whom? ' ...... _ 

0 Who was your tenant in the warehouse? 

A At that time G.S.A. was. 

i 
I 

! 

All right, and ••• 

A General Services Administration. I 
I Q Is it not true that the warehouse had the s~e 

type of flat build up roof that you had do\m here on Avon I 

Street? 

A It did. 

0 And you inspected that roof, did ~u not? 

A That's correct. 

Q And it's also true, that ~u were concerned 

about ••• when you purchased that other warehouse you were 

concerned about the condition of that roof? 

A That's right. 

Q Because a good roof is important, isn't it? 
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I And that's why I asked. the agent about the ~oof 
I 

2 at the other one. 

3 
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10 
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·12 
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22 

23 

24 

25 

it? 

Q Hy question is, a good, roof is important, i~n't 
i 

A 

Q 

A good roof is very important. 

I 

i 
i 

I 
All right. Now, you indicated that you are Ia 

I 
farmer in Orange? I 

ville? 

A 'l'hat is true. 

0 How big a farm do you .run down there? 

A We have 370 1 acres, 300. open. 

0 Do you have a farm manager? 

A I have one hand. 

0 Do you also ••• 

A I'm the manaqer. 

0 Do you also own other.commercial property? 

A Yes. 

0 Do. you own an of~ice :Q.uilding here in Charlo~tes-
1 

I 

I 
i 
I 

I 
A Yes. 

! 

Q What other commercial property do you own? 

A Well, the last month ~ wife and I bought s~ 

I townhouses. 

Q 
I 
I All right, now when you started looking at ~e 
: 
' Avon Street Warehouse in Charlottesville, you indicated you 
! 

saw the ad in the Wall Street Journal and you called Doug! 
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Zerkel with ··-polly McGavock? 

I 

I 
A That's correct. 

I 
Q When did you first go and look at that warehbuse? 

I 

A I don't know the exact date. i 
It was at thelend 

I 
of June or the 1st of July, in that area, because that • s when 

I I saw the ad. ··:and I went r~ght to Zerkel and he was anxious 
I . 

he? 

Q .. You say you were anxious? 

I 
! 

A He was anxious to sho~ it. 

Q 

A 

Q 

Q 

A 

1 

I 
The asking price was $.650,000.00, was it not7 

I 

It could have been that or more. I 
I 

And you ~t with him and looked at the waretouse? 

Yes. I 
I 
I 

Mr. zerkel did not take you up on the roof, ~d 

I 
No, he did not. 

I 
Q But you went up on the roof yourself, did you not? 

A At another time, that • s correct, not 

-Zarkel present. 

! 

with Mr1 
I 

I 
Q Now, when you started looking at the buildini, 

I 

you were careful to analyze it from the financial standpotnt 

structure standpoint and price standpoint, weren • t you? : 

A I tried my best. 

Q You in fact. got permission from the ••• throug~ 

Quadel Management Corporation indirectly, but through Mr. I 
I 
I 

Zarkel to go· talk with the tenants yourself, did you not? I 
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Hull - Cross 

A I don't know that. I .did talk to some of th~ 

tenants. 

0 You went in and talked to the tenants? 

A That's right, especially Ridge Electronics w~ere 

they had had the fi're. 
' I 

Q And you made your own physical examination of 

I the interior of the building? 

A I did. I 
I 
I 

0 I think you mentioned when I talked to you ~fore 
I 

I 
that you determined that,the beams, themselves, were soun~? 

A I was told that •• at the same time I was, told I 

there was a 25 year roof, I was told that the contractor bad 

put in heavy beams and it was over structured and it loo~d 
that way to me, the little I know about it. ' 

0 Well, you looked at the beams ••• 

A Yeah ••• 

Q And you relied on your. own knowledge to dete~ine 

that they were oversi.ze for the structure, didn't you? 
• 

A Nothing contradicted.what I had been told. 
I 

0 All right, sir. And your brother, Mr. Ludlow 
I 

I 

King, is the president of King Builders, is that correct?j 
I 

A That is correct, he is. chairman of the Board;. 
I 

Q Chairman of the Board,.. he came down and evalfated 

this property for you also, did he not? 
I 
I 

I A Not as closely. He went around the outside pf it 
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Hull - Cross 

with me. 

Q All right, so,.you took a builder over it, correct? 
i 

A That's right. 

Q All right, who else did you take over there? 

A I took Mr. P. Hunt over there. 
I 

Q And Mr. Hunt for the jury's edification, he :lls 
! 

a developer of shopping centers? 
' ' 
! 

i 
i A He is a far.mer now but.he wanted to go ••• he was 
I 
' 

going to go in with me but the payout was so long that he I ' 

••• he's 72 now, he .didn.'t,. think he could go into it with +· 
Q 

' , 

But Mr. Hunt has developed shoppinq center:~. i 

! 

pr~perties throughout the east coast in ~e past, has he nrt? 
I 

A He has owned them, I don It know whether he har 

developed them. He has owned them, as a partner in them. j 

Q And who else did you take over there? I 

I 
I 

A I don't remember anybody else. There could have 
I 

been.·~ • I mean I was very interested in this expense •• this ~s 
! 

five months so I could have taken anybody, I know I took m~ 
wife over. 

I 
Q So in a period of time, in~ the summer of • 76 1:brouq 

I 

I the time that you entered into a contract which was Novembfr of 

'76 you inspected the property yourself, you went with Mr~[ 

Kinq, you went with Mr. Hunt? 

A That's riqht. 

Q Did you ever qo with any representatives of 
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Hull - Cross 

·ouadel Management or of Avon Street Limited Partnership? 

A Doug Zerkel was their aqent. 

Q Well, with Douq Zerkel and you did talk to the · • 

tenants? 

A I talked to a tenant. 

Q And it' s true, is· it not, that the tenants. • none 

of the tenants indicated to you that they were havinq anyj 

problems with the roof leaking at -the time you entered into 
a contract? . 

I 

-A I di,dn't talk to the riqht tenant ••• 

Q Mr. Hull, I'm askinq you to answer my 

THE coo:a-r: Answer the question and then 

! 
I 
I 

ques~i,n ••• 

you cJ 
I 

qualify it, sir. I 

I A . I can qualify it ••• 

0 Your Honor, I think the witness doesn't want to 

answer my question ••• 

let me. 

A I would love to answer your question if you will 
I 
I 

I 

I 
TilE COURT 1 Mr. Hull, yoll must answer the quest1on 

first and then if you wish to qualify your answer you may ; 

do so. 

A Ask the question. 

0 I Mr. Hull, in fact none of the tenants that yqu 

talked to indicated to you that they had any problems with 
I 

the roof leaking, did they? 
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Hull - Cross 
i 

A No, but r did not talk to all of the tenants. 

I 
0 All right, sir, the tenants you chose to talk to 

I 

indicated to you no problems with the roof leaking, is that 

correct? 

A That's right. I 

Q All right, when you wanted additional 

about this building to analyze it from a financial 

I 
inforDlation 

I 
stand~oint, 

you asked Mr. Zerkel to provide you with certain data, 

you not? 

A That's correct. 
i 

Q And he provided you with check stubs that y9u 

have already identified, didn't he? 

A Correct. 
I 

Q And he provided you with what other infor.ma,ion? 

A Pardon me? I 
i 

Q What other information did he give you? · 

A At that time I think I got to see some of th~ 
lenses or maybe all of the leases, I'm not sure. I got tr 

see the plat, I know that, and at some point along here I, had 

48 

seen a blueprint of how they were going to construct the ~uildi~g 
I 

but they didn't go ahead and construct it. I can't find ~t 
I 

blueprint at this point. If you all have it, I would lov~ to 

have it back. 

Q Mr. Hull, specifically with regard to the co~versa~ion 
with Mr. Zerkel, you say you asked him about the fire d~qe 
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Bull - cross 

1 ·and Mr. Zarkel responded that •••• 
. . 

2 MR. HAOGH: I object, Your Honor, that • s not wha1f 

3 he said. He said Mr. Zerkel mentioned the fire damage to him. 

A That's correct. I didn't ask him, I didn't tnow 
I 

5 about the fire damage beforehand. 

6 0 Mr. au.rl·, reqardless of how it came up, you ~ad 

7 a conversation with Mr. Zarkel ••• 

8 A ~. Zarkel had told me .about the fire damage. I 

9 didn't know about it. I had never seen the fire damage. 

10 0 And he told_you to the best of his knowledge! the 

11 fire damaqe had been repaired. in a workmanlike manner? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That is correct. 

0 And you did not ask him whether or not , between 

the fire whiCh occurred in 1974, and your purchase which I 
I 

occurred in 1976, that there had been any other damage of ' 

any type, did you? 

A No, I never asked. 

o And with regard to Mr.. Zerkel1 isn' t it a fact 

that he told you 1 with reqard to the roof 1 he told you th~re 
! 

was no guarantee on the roof? 

A Mr. Zarkel said the •••. that Potts had built t;he 

roof and there was no guarantee on the roof because he haq built 

it but it was a 25 year roof. 

Q 

roof? 

Mr. Zarkel told you there was no guarantee qn the 
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1 A · That is correct. 

' 2 0 All riqht. Now, I think you have indicated y'u 

3 had no knowledqe that there had ever been any wind damaqe to 

4 the buildinq prior to March of 1978 when you experienced liaks 

5 and Mr. Lynch went up on the roof? Is that correct? 

6 A That's riqht. 

7 
I 

0 Let me borrow an exhibit if I miqht, Your Hofer. 
I 

• I 

.8 By your earlier testimony you identified plaintiff's exhibft 

9 number 2, a copy of the check stubs that you received? 
I 

10 · Did you not? , , 

ll 

12 

13 

14 

15 

16 

I7 

18 

19 

A Yeah. 

Q And in that packet there is a check stub tha~ 

says at the bottom, it says a check made -~.payable·~.to Quadell 

Manaqement, says repair wind damaqe? 

A Repair wind damaqe, $8,121.00. 

Q All riqht, and it • s your testimony that ·you ~id 
I 

not see this entry until or know of any wind damaqe until 

1978? 

A The only damaqe that I knew of was the fire 

20 damaqe and if .! .·saw that at the time, I don't know whether 

21 I did or not. I would have to say it's all on the fire damage. 
i 

22 Q Mr. Hull, your testimony is that you receiveq 

23 these docwnents and you reviewed them yourself, is that correct?. 

24 A I did, and I added al~ the insurance there qecause 

~ I was looking for the fire damage. 
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.. ··' I 

I 
Q And you in fact did not ask any further ques~ions 

of Mr. Zerkel about what that entry meant, did you? 

A No, because all the damaqe that I knew about: 

had been repaired in a workmanlike shape, which was the fif'e 

damaqe. 
. 

Q All riqht, and you :did not ask any questions! 

about the wind damaqe ••• 
I 
I 
I 

A I didn't ask Zerkel any questions on any of I 
I 

~at. I 
I 

Q In order to,maka it clear, is it correct or /is 
i 

it not correct that you never had any conversations with / 

anyone connected with Quadel M&naqement or anyone connect,d 

with the partnership other than Zerkel until May of 1978, !when 

you were lookinq to be reimbursed for roof repair? 

A When I went down to see Glade Xniqht is the/first 
i 

one, when I met him ••• when I went . up to see Mr. Austin is /the 
i 
I 

second time I had met him. I think he was there at the c~osinq 

or one of your people ~e, somebody. i 
I 

Q And it is also true, is it not, that you wefe not 

refused any records that you asked for? 

A I was not, no, I will have to agree with yot 
there. 

Q Now, when you met with the representatives rf 
the partnership on May Jl, you, 9f course, knew what your: 

repair was qoinq to cost, is that riqht? 
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A When ••• 

Q May 31, 1978, your testimony was that you •• •I 
i 

A I knew the whole thing then, I knew the who~e 

story. 

Q And their indication to you was that they f~lt 
I 

that the repairs that had been lliade in 1975 were pel:liiiUlen,, 

is that right? 

A· Tha't was their indication. 

I 
Q All right. Now, when you earlier met with )Sr. 

I 
I I 

I : 
Knight on May 18, 1978, h~ was nQ longer with Quadel Manaiement, 1 

was he? Hadn't he in fact gone out on his own, in his owrl 
I 

business? i 

I 
He will ,ave A I don't know what his status was. 

to testify to that. I was lookinq for what was wrong wi1 the 

roof and at the time that the roof was supposedly repaire~ , 
' j 

he was connected with this building, and he was the one I I should I 
i 
l 

look to, to find out what my problem was. I wasn't tryinq /to lay 

fault, I was trying to get the thing fixed. I 
I 
I 

Q Did you go up on the roof in March of 1978?1 
I 

I 

A No. 
I 

t Q Have you been up on the roof since it has 

repaired in 1978? 

A While it was being repaired, not completed. ! 

0 You did go up on the roof? 

A Yes. 55 
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Hull - Cross 

Q And inspected it? 

2 A No, I didn It qo walkinq all around it, they rre 

3 puttinq tar up there. 

4 Q And when ••• 

5 A I went up on the ladder which was very tirinq 

8 Q When you went up on the buildinq, prior to y~ur 

9 purchase of the· buildinq in 1976, why didn't you continue 

10 lookinq down the roof to ~Jee the remainder of the qrooves 

11 on the building? 

12 

13 

14 

15 

16 

17 

18 

A If you had been up on the roof, you can't l~k 
from one end of the roof to the other because of the fire ralls 

I 
up there. I was over the part that had been damaged .~Y fife, 

that was my problem. That • s the only thing I knew about. ! 

Q Well, ian 1 t the e-levation of the building thr 

highest at the end by Ridge Electronics? 

A Yes,it is. 

19 Q And you never made any further attempt to gol and 

20 · inspect the other sections of the roof or have anyone else 

21 

22 

23 

24 

25 

look at them? 
I I . 

A No, I had been guaranteed that that was a 2sl year 
I 

old roof overall. The one that has not been guaranteed tol me 

was the new fire damage. That's the one I looked at. 

Q You looked at nothing else? 
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A I didn't qo on the res,t of it. 

Q Let me hand you a copy, if I miqht, of the 

proposal that you qot I assumed from Mr. Lynch ••• let me &Sf 
i you if you can identify this as.:the proposal from Mr. Lynch 
i 

for the repairs that were made in 1978? 

A It looks like the same one I qot. 

Q I think. I in fact made a copy ••• 

A No, I think we qave them to you. Yeah. 

Q Let me· qet thi-s marked, if I may. 
i 

Your Honor, 
I 
I 

at this time we would offer as defendant's exhibit 1, a ' 
I 

i 

proposal from Lynch Roofinq Company, Incorporated, 
i 

dated Mfrch 
I 

21, .1978, submitted to Polly P. McGavock for repairs in qu'stion 
I 

in 1978. 

THE COtJR'l: Any objection? 

MR. BAUGH: No objection,. Your Honor. 

16 THE COO~: It will be received without objectifn 

17 as defendant's exhibit 1. 

18 

19 (Defendant' s exhibit number · 1, proposal 
I 
I 

from L~ch, 
! 

20 was so marked and received into evidence at this time) 

21 

22 

23 

24 

25 

Q Thank you, sir. Mr. Hull, in tryinq to find 

out a little bit more about the ••• I show you what has now been 
I 

I 

marked as defendant • s exhibit number 2 , which is another pi-oposa 

from W.A. Lynch Rcofinq, dated April 11, 1975, and ask you
1
if 
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Hull - Cross 

that is the document you ultimately came in possesion of ar 

2 
I 

the point in 'time when you were doinq the repairs in 1978?j 
I 

3 A I don't have this one in my file. i 

4 0 You do not. Your Honor, I would offer this ' 

5 into evidence ••• 

6 A But the figures are pretty close. 

7 

8 

9 

10 

ll 

_12 

13 

14 

15 

(Defendant's exhibit number 2 was so marked 

admitted into evidence at this time) 

I 

i 

andj 
I 
! 

Q Let me ask you then, Mr. Hull ••• Your Honor, ~ 
I 

think at this point in time I will reserve the right to repall 

I 
Mr. Hull when~some~o~.,these~.mat.ters:are clarified by ot.herl 

witnesses. I 
I 
I 

THE COUR'l': All right, sir. Any further questipns, 

16 Mr. Hauqh? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

... 
MR. HAUGH: Yes, I have a couple. 

REDIREC'l' EXAM7NA'l'ION 

By: Mr. Haugh 
I 

Q You may have answered this on cross examina~on, 
I 
j 

I don • t want to put words in your mouth, did you say that iyou 
I 

were told that there was no guarantee only on the roof are/a 

where the fire damage had taken place had been repaired? 
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MR. LANDIN: Your Honor 1 he is leadinq his witness, 
I 

which is not proper. 

Q .. l'u.l_.right, would you explain the guarantee? 

A· I will try to explain what the deal was. 

Q All right. 
. I 

A The fellow that built .the buildinq, built it: 
I 

I 
for himself and he was a contractor. I asked for the quartntee 

that is a qood roof up there. 
i . 

'l'hen when the fire damaqe ~s 

brought up on the right hand side, 

Potts put up so I asked about this 

that destroys the roof ~hat 
I 
I 

and they said all the wcrrk 
. I 

has been done in a workmanlike manner. So, therefore 1 I ffqure 

my whole roof is covered. 
. I 

Does that answer your question?! 
I 

0 Yes, it does. Now, you were asked about tenants 
I 

you had talked to, what tenants did you talk 

your purpose iil talkinq to them? 

A I talked to the tenants under the fire damaq •• 
! 
i 

That's where I was worried. If I had talked to the tenantf5 
i 
i 

down here I would have found those leaks because I have lerters 
I 

now in the file. from those about this time that there werel leaks 
' 

24 but I didn't know that. I talked to the tenants up here. ~ 

25 didn • t talk to the tenants down there. 
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Hull - Redirect 

Q Did you rely on Mr. Zarkel telling you ••• I 

I MR •.. LANDIN: Your Honor, I object.;.~.·.He's leading i 
I 
I 

his witness and now we are going to have it turned around, iso 

that he gets the same thing in ••• 

THE COUR'l': Yes, ·Mr. Haugh, you mustn't suggest 

an answer in your qaestion. 

Sir? 

mE COtJR'.r.: You must not~lead your. witness. 

i 
I 
i 

I 
I 

ask you wheL 

zerkei conc~rning 

· Q All right, sir, Mr. HW.l, I will 

or ·not representations wer,:. made to you by Mr. 

i 
·>~:~-~ I 

MR. LANDlN: Your Honor, that's going to be a +ing 

the roof? 

question again. It's calling for obviously a yes or no an~er 
I 

57 

and the ground has already been covered. We have ••• the stajtement·~ 

have been made three times that there wasm guarantee, tha~ 1:bere 
I 

was a guarantee and there was no guarantee and I just don'~ think 
I 

it's proper. I· 
I 

'rBE COUR'l': We don't want to go over the see ma,lt:erial 
I 

THE COuRT: All right, you may ask that question.! 

0 

A 

Did you rely on representations made? i 
I 

• i 
I definitely relied on the representat1ons ••• j 
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Hull - Redirect 

MR •. LANDIN: Your Honor, I am going to object_ fof 

the record to that. He is asking him a leading question a~ain, 

I 
did you rely, and he is calling for a legal conclusion and! I 

think it's improper to have that qo in in that fashion. 

THE COURT: The objection will be overruled. PToceed 

Q 'l'hat's all I have of this witness, Your Honor· 

'1'BE COURT: Anything further? 

MR. LANDIN: . Not at this :time, Your Honor. 

THE COURT: I assume you wish to retain this witness? 

MR. LANDINi Yes, sir. 

· MR.· HAUGH: Yes, sir, Yo~ Honor. 

i '1'HB COURT: All. right, ladies and gentlemen of tle j 
I 

we are going to take a ten minute recess now. The court 

you that you must. not discuss the case, or allow anyone to I discu 
i 
I 

the case with you during your recess. Be back in ten minures. 

(Brief recess for .court, .counsel and jury) 

THE COURT: All right, gentlemen. proceed. 
I 

I 
MR. HAUGH: Your Honor, if I could recall Mr. H~l 

for one further question? 
I· 

'mE COURT: All right, sir. 

MR. JOHN B. HULL, was recalled and testified as 

25 follows on redirect: 
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7 

8 

REDIRECT EXAMINATION 

By: Mr. Hauqh 

Q Mr. Hull, in additicn to the two paqes of copi~s 

introduced into evidence at ~~is time, you have previously 

introduced these as the check stubs furnished you by Mr. 

Zarkel? 

A 

Q 

I believe that's it. 
i 
i 

I would ask that these be introduced into evidence 
! 

59 

9 at one exhibit, Your Honor. 

10 THE COURT: Any objection? 

11 MR. LANDIN: Your Honor, ;nany of them are not 

12 relevant to the issue involved here. 

13 

14 

15 

17' 

18 

19 

20 

21 

22 

23 

24 

25 

i 
MR •. HAUGH: I ·. May we be heard out of the presenc,. 

of the jury, Your Honor? 

(Jury retired to the jury room at this· time) 

MR. HAUGH: 
I 
I 
I May it please the court, Your Honor~ duri q 
! 

cross examination Mr. Landin raised 
through 

a question about Mr. Hhll's 
. I 

I 
what he didn't pick ou~. qoing' these, what he picked out and 

He questioned him very thoroughly and specifically about f~nan~i l 

and other matters that he inquired into and that's the reason 
I 

I 
these were supplied him, as part of his negotiations to PUfChase 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and that's the reason we are asking that these be I 
introduced 

I 
; 

I into evidence so the jury can see what he went through and i 

I 

what he was doing. 

TIIE COURT: All right, .fA.r.. Landin • 

MR. LANDm: r.ty only response, Your. Honor, is ifllat 
I 

the only one ~~at is obviously both material and relevant are 

the ones that they have already offered and they are ones 4ealinq 
j 

with the entry on wind damage and the entries on insurance! 

proceeds for wind damage. 

THE COURT: The court believes that the volume of , 

receipts, checks themselves may be relevant in view of the• 

questions that have been asked, the objection will be over~led. 
I 

They will be admitted. 

(Plaintiff's exhibit number 4 was so marked and 

admitted at this time) 

I 

w!e 
I 

THE COURT: Any other matter counsel wish to 

up before we resummon the jury? I 

MR. ~~DIN: No, sir. 

THE COURT: All right, bring the jury back in. 

(Jury returned to the courtroom at this time) 
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Hull - Redirect 

Q (l-Ir. Hull continuing) . l-!r. Hull, are these 

copies, marked plaintiff's exhibit 4, together with the o~er 

I two sheets, the check stubs given you by Mr. Zerkel? i 

A I believe those are similar to the others. 

Q That's all I have, Mr., Landin. 

THE COURT: Mr. Landin. 

MR. ~mnt: Your Honor, I am qoinq to defer 

8 questioninq this witness any further at this time. 

9 THE COURT: All riqht, that has been marked and! 

10 admitted as plaintiff's exhibit 4, subject to the objections 

11 as stated. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. HAUGH: I call Mr. Martin. 

F. WARREN MARTIN, having been duly sworn, 

as follows:, 

DIRECT EXAHINATION 

By: ~..r. Hauqh 

Q Would you state your name and address, pleas'? 

A F. Warren Martin, do you want my business 

address or home? 

Martin? 

Q Your home? 

A 1620 Brandywine Drive, Charlottesville. 

Q And what is your occupation or profession, Mi. 
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20 

21 

22 

23 

24 

25 

A General contractor. 

Q And do you have a firm? 
i 

A Yes, I'm president of .Martin/Hom, IncorporaFed. 

Q Have you ever been ass.ociated with Edward VanLaar. 
I 

& Company? 

A. Yes. 

Q What is the correct name of that company? 

A Edward VanLaar, Incorporated. 

0 And were you so associated in 1975? 

A Yes, sir. 

Q What was your position with that company? 

A I was president of the corporation. 
I 
I . 

0 I will ask you whether or not your company ip 
I 

early April of 1975 was contacted about certain damaqe to ~e 
I 
I roof of A•.ron ~street warehouse, then .owned by the Avon Stre~t 

Limited Partnership? 

A Yes, sir. 
• I 

0 .Would you tell us who .contacted you and how ~at 

contact came about? I 

A May I refer to my notes and letters? 

Q Yes. 

A 
I 

It was Quadel Corporation that contacted me rbout 

it. 

Q Who in particular, do you know? 

A Mr. Glade Knight. 
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1 

2 

3 

4 

5 

6 

7 

8 

.9 

10 

11 

12 -

13 

14 

15 

16 

17 

18 

19 

20 

Martin - Direct 

Q All right, sir, go ahead. Can you tell us whEl!n tha 

was? 

A It was in the early part of May, I don't kno~ 

the exact date he contacted me. 

Q All right, will you ••• 

A Of April, excuse me, it was April. 

I 
you were Q Would you tell us what you did after 

contacted? I 

A I called Mr. Lynch of the W .A. Lynch Roofing 

Company who went with me ~o the site of the damage and we 

visually inspected the roof ••• 

Q And what did you find? 

A We found that the roof was torn along the edqes 
I 

and that it had peeled back to a certain extent, and that ~e 

wind ••• the wind was still blowing at the time we were there ••• th 
I 
! 

roofing, itself, was rippling. 

a flag in a breeze. 

It was kind of flapping life 
! 

to prevent 

0 And· did you then.· do anything? 

A Subsequently we made some temporary repairs . 

the wind from getting under the roof and to preyent 

21 it from leaking. 

22 

i 

Q Did you then analyze it to see what had to b~ 
I 

~ done to the roof? 

24 A Yes, sir. 

25 Q And when did you·do that, do you know? 
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21 

22 

23 

24 

25 

Martin - Direct 

A Mr. Lynch made the final analysis and submit1Fed 

to me an estimate for makinq those repairs. And the date of 

his estimate is on April 11th. 

0 And what did you do with that estimate, Mr. 

Martin? 

A We forwarded the estimate to the insurance 

adjustors. 

0 Did you contact thereafter ••• I ask you· wheth~r 
• I 

or not you contacted Avon Street Limited Partnerhsip? 

them ••• 

A Yes. On May 30th, I wrote to.them ••• 

Q Well, prior to May 30.th, who did you 

A I don't understand. 
disclose 

0 Does· your. file . ./···. whether or not you 

A Oh, yes, I did send them a copy of an 

dated April 11th which ••• 

0 Do you have that ••• 

A Yes. 

contact~ 

I 

i contacted 
I 

I 

I 
estimate 

i 
I 

Q I show you this and ask you if this a copy ol 

the letter that is in your file? 

A That's correct. 

Q Your Honor, I ask that ~~is be marked as an 

I 
I 

I 
I ·exhibit for the plaintiff ••• I think 5, dated April 11, 19751. 
I 

THE COURT: Are you asking that this be introduc~d 

at this time? 
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8 

9 

10 

11 
.. 

12 

13 
,; .. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. HAUGH: Yes, sir. 

THE COURT: Any objection,Mr. Landin? 

MR. LANDIN: No, Your Honor. 

THE COURT: All right, it will be admitted and 

received as Plaintiff's exhibit 5 without objection. 

. (Plaintiff's exhibit 5, letter of April 11, 1975, 

was so marked and received into evidence at this time) 

Q (Mr. :Baugh rcontinuing) All right, Mr. Martin, 

would you explain briefly to the jury what this letter purports 

to do? 

MR. LANDIN: Your Honor, .I think the letter speaks 

for itself. It's now in evidence • 

'l'BE COURT: Yes, if that is an objectiQn, it Jill 
I 

be sustained. 

MR. LANDIN: Yes, sir, Your Honor, that was ~ 

objection. 

Q When you wrote on Apri:l-·llth, did you get 

any reply? 

A No, sir. 

Q Did you have occasion to attempt to contacl 

the parthership thereafter? 

A Yes, as I stated before on Hay 30th I ·wrote; 

to them telling them that the roof was ••• 
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Martin - Direct 

MR. LANDIN: Your Honor, I am qoinq to object\until 

2 we ••• I think there is an exhibit associated with this testimony, 
i 

3 tnat we would like to discuss with the court out of the p~esence 
l 

4 of the jury. 

5 THE COURT: ! 
All right, I will ask the jury to 1 

6 withdraw to the jury room. 

7 

8 

9 

10 

11 

12 

13 

14 

(Jury retired to the jury room at this time) 

THE COURT: All right, Mr. Landin. , 
. ' 

MR. LANDIN: Your Honor, the letter I anticipa[l:e 
I 

Mr. Haugh to now· be referring to was marked for identification 
: 

earlier ••• 

MR. BAUGH: Exhibit 3. 

15 MR. LANDIN: If the court will read the:~letter 

16 over ••• 

17 THE COURT: All right, your objection. 

18 MR.LANDIN: Your Honor, my objection, to renew! 

19 it again is as to ~e question of insurance and the mentiof 

20 of insurance adjustors and the disagreement between them, fhich 

21 obviously is not binding on the defendants. 

22 

23 

24 

25 

THE COURT: 
I 

As I understand it the letter is ncot 
I 
i 

being introduced for the purpose of showing disagreement between 
! 

the insurance companies but to show notice of the condi:ti9:n 

of the roof, is that correct, Mr. Haugh? 
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12 

13 

14 

15 

16 

17 

Martin - Direct 

MR. HAUGH: That's correct, Your Honor. 

MR. LANDIN: Your Honor, .then perhaps certain 

elements of the letter should be excised but then we go on! 

to a conclusion as to the condition of the roof and no 

foundation has been laid through this witness as to his 

basis for expressing such an opinion in writing or otherwise. 
- - ! 

I i . 
As a matter of fact to the contrary it seems that the evidrnce 

to this point has indicated that he"contacted a proper subi 
- ' 

contractor, Mr. Lynch, and I think his testimony was just fo 

the effect that Mr • Lynch ,did the final analysis in the prpposal. 
I 

i 
I anticipate that his letter of May 30 basically mirrored f 

l 
information that he had arrived at second hand through Mr. 

Lynch. 

THE COOR'l': 'l'he purpose of this letter is not ro 
I 
I 

show whether or not there was actual damage to the roof bu~ 
i 

the fact that the defendants have been put on notice 

MR. LANDIN: Well, they had in fact been 

I 

I 
of d~ge. 

I 
put 0~ 

18 notice, that's already established. One of the issues of ~curse 
I 

19 

20 

21 

\ 

is to the extent to which the damage was repaired or not 

repaired. 

THE COUR'.r : Well, the fact that there may be other 
I 

22 evidence tending to prove the same thing wouldn • t limit th• 

plaintiff from putting in additional evidence, Mr. Landin. I 
! 23 
I 

24 
MR. LANDIN: Your Honor, my feeling is that the 

proper evidence on the issue that is being raised is that the 
~ I 
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Martin - Direct 68 

witness indicate he wrote t.o the address of this letter, r-~ 

Glade Knight and indicated that he had not received any I 

response, and that he received no further_response after ray 

30, 1975, after submitting the proposal. 

MR. HAUGH: Now, that doesn't say they didn't I 

get someone else t.o do it, we are just talkinc1r. with the I 
. I 

contractor they first contacted, Your Honor. 

THE COURT:. For the purposes _that the 

-. . li 
. . . . .· ... 

. , . 
• · .. 1 

court has 
! 

. . l.; 
previously outlined we think that this is relevant'·-to.~ I . 

• • • . . . .·. ! . 
to the jury. I~ ~y;. ~ ~at we could tape over the area, 1 

that refers to ~~~~~~ce -cOziap•y's disagreement. Th~~ may 

be distractinq to the jury. 
f 

i 
MR. BAUGH: Your Honor, . we will .intrOduce sub,equent 

evidence to show that payment was made, that.there was no 1 

. j 

disagreement overall. It might have been at this time bu'tp 

that is not a basis of any 

disagreement. 

arqument that we would make •• ~e 

~ .. ·. : . . 

I 

I 
i 
I 

THE COURT: All right, :, on t.hat .proffer then it doesn t 
. • . . . ' ····:~. • I 

seem to be necessary •. It wil.l be admitted subject to the 

objection of the defendants. . You may resummon the jury. 

(Jury returned to the courtroom at this time) 

Q (Mr. Haugh continuing) Mr. Martin, I hand! 

~ you again plaintiff's exhibit 3 and ask you if that is a crpy 
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1 

2 

3 

4 

5 

Martin - Direct 

of the letter you wrote Mr. Glade Knight concerninq 

Street Limited Partnership? 

A It is, sir. 

' j 

theAJpn 

I 

I 
Q I offer this in evidence as plaintiff's exfbit 

3, Your Honor. 

6 ·THE COUR~: It will be received as plaintiff's 

7 exhibit 3, subject to the objections as stated by counsel 

8 for the defense. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Plaintiff's exhibit 3 was so marked and receifed 

into evidence at t,Jlis time) 

I 
Q I hand you a proposal and ask you, without I 

! 
qoinq into any of the specifics, if you can identify this? i 

. I 
A Yes, ·this is the proposal from W.A. Lynch ~ofinq 

Company to Edward VanLaar, Incorporated. 

i 
Q I believe, Your Honor, the proposal we had rs 

marked by the defendant as their exhibit, but I don't thtn+ 
I 
I 

it was introduced, is that correct? I 

MR. LANDINo Dafendantfs exhibit 2 marked for I 

identification, Your Honor. 1 

THE COURT: All right, do you wish to have it 

introduced as a defense exhibit at this time, Mr. Landin? 

MR. LANDIN: Your Honor, it's fine either way. + • 
. I 

THE COURT: It's already marked as a defense e~ibit, 
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Martin - Direct 

so we will admit it as defense exhibit 2, without objecti~n. 

2 MR. LANDIN: All right. 

3 

4 (Defense exhibit number 2 was so marked and 

s received into evidence at this time) 

6 

7 
I 

I 
Q Now, did you examine the type of what you cf-led 

a temporary ~epairs that were made to the damaged roof cause~ 

9 by the wind? 

10 

11 

12 

13 

14 

15 

16 

17 

A Yes, sir. 
·' 

Q And what type of repairs did you .. find? 

type of repairs were finally made? 

i 

Whaf 

: 

A It was ••• the temporarY. repair was a build u~ 

type of roof. The roof that was on the building was tempoyary ••• 

it was not a temporary but it was a smooth surface type of: 

build up roOf, a number of plys of asphalt and paper. Tnf 

temporary repair was only a very thin membrane type of \ 

18 roofinq whi.ch was to just keep the elements from the 

19 until such time as permanent repairs could be made. 

20 Q Did you ever get a reply to your May 30, 19~5 
I 
I 

I 21 letter? 

22 A No, sir. I 
! 

I Q What is the difference as far as visual sigijting 
I 

23 

24 or looks between the repaired portion of the roof at this ~ime 

25 ~d the rest of the roof? 
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/ 

Martin - Direct 

1 A None that I can tell. 

2 Q You are saying it all looks the same? 

3 A Yeah. 

4 Q 'l'hat • s all I have of this witness, Your Ho~r. 

5 
I 

'1'HE COUR'l': All right, Mr. Landin. 

6 

7 

8 CROSS EXAMINATION 

9 By: .Hr. Landin 

10 Q Mr. Martin, at the time ••• say at the time o~ 
i 
I 

11 1975 generally, Edward VanLaar, Incorporated was doing fir!l! 

12 repair at that warehouse, was it not? 

13 - ' A Yes, sir, in another section of the warehoure. 
I . 

14 Q Right. And the fire had basically guttered[ 

15 the Ridge Electronics end of the warehouse, did it not? 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

A 'l'hat is correct. I 

I 
. I 

obviously? 
I 

Q And the roof had gone out at the end 

'l'he fire had gone right up through the roof? 

A Yes, sir. 
I 

Q Now, did you sub contract to Mr. Lynch's I 
co"pany 

to have him repair the roof in that area? 

A Yes, I did. 

Q What aspects of the general contracting 

your company handle, everything else? 

A There were other areas that we sub 
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7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Martin - cross 

as well as the roofinq, plumbing 1 wirinq 1 paintinq, the normal 

things that the general contractor would sub contract a pr~ject 

of that size. 

Q Now, were you still working up on the roof ~ 
I 

that area or was !-!%'. Lynch still wtirkinq up on the roof 1 i~ the 
i 

area, say on Ridge Electronics when this wind damage occurred? 
I 

A No, sir. I 

Q He had completed his ·work? 

A That • s correct. 
i 

Q And when your company g:ot the call about th~ wind 
f 

damage you say you went over there with Mr. Lynch? 

A Yes •. 

A We looked at it from a ladder beca•Jse the ~ind 

was blowing ·too hard we couldn't stand up on the roof. 
I 

Q Which area of the roof did you qo up on, do 
! 

you recall? 
I 

A We went up over the front eave of.· the:.··roof -rhere 

you could see it was blown aloose. 

.Q You are talkinq about the eave closest to 

22 Avon Street? 

~ A To Avon Street, right. 

24 

25 were on? 

Q Do you recall which end of the building yo~ 
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8 

9 

10 

Martin - Cross 

A We were on the north end of the building •. 

Q Would that be the end closest·.to town? 

A Yes. 
I 
I 
I 
I 

Q And when you say there was wind damage, I tnink 

you said that the roof was torn alonq the edqes and pealed/ 

I 
back, did it start sort of at the edqe where it was flashea and 

! 
i 

wind had .qott~ up under the roof and sort of pushed it ba~k 

somewhat? 

A That's correct. 

Q Co you recall how biq an area we are talkin~ 
I 

11 about? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I ••• 

Q I mean if you don't ••• 

A As I recall it was a very small area at th~t 
I 

particular time. 

i 

Q All right, and the temporary repairs that ,ere 
j 

initially done, I take it was to put something heavy on i~ 
i 

to hold it down, is that right? ~!a.ybe you would roll some! tar 
I 

paper or felts I think you call them, and put cinderblock,/ 

or something that is going to keep it in place so that thefe 

is no further damage, right? I 

A Right. 
i 

Q All right. Now, did you visually look at ~e 

temporary repairs yourself, any aspect of it? Did you act~ally 
I 

see any of the repairs that Lynch's people made? 
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Martin - Cross 

A Yes. 

Q Do you recall when you next went up on the roof 
I 
I 

after your first visit when the damage was initially done? I 
' I 

A Not exactly, no. 

Q Would it have been as much as a month or two 

months? 

A It was less than I would say two weeks. 

Q Less than two weeks? . 

A Riqht because we were still workinq at the ~dge 
I 

Electronics project and I was there on a daily basis. r 
Howrver, , 

I 

I don't recall that I went up there immediately upon the I 

I 
I 

completion of the repairs but I did see them. 
I 

Q But it's your recollection that the prelimifary 
I 

repairs had been made by Lynch's people? 

A Right. 
I 

i 
Q Now, when ••• do you know other than from· you.f 

observation exactly what those initial repairs consisted i 

I of? 
I 

A Not exactly, precisely ••• 

Q So·all you can ••• 

A But I know generally that the roof had been! 

made weather-tight. 
i 

Q All you could see then I guess was the sur~ace? 

A Yes, sir, that '·s· correct. 

Q And you could see the roof was no longer 

LANE'S COURT REPORTERS 

401 7TH STREET, N.E. 

CHARLOTTESVILLE. VIRGINIA 22901 

77 

I 

74 



' ' 

Martin - Cross 

1 ripplinq, it was no lonqer pealed back from the edqe? 

2 A That • s correct. 

3 Q Now you described this roof as a build up 

4 that is of course a flat surface? 

5 A Yes, 

6 Q 
I 
I Didn't that roof have gravel on it or do yo' 

7 recall? 

8 A It was a smooth surface roof • 

9 . Q All riqht, and what color was it? 

10 A Painted aluminum I believe, if I recail 

11 correctly. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I Q And when you looked back at the repairs that 

I had been done, had ••• frCD the surface what had Mr. Lynch ' 

done? Put down a felt or piece of tar paper and mopped itt 

is that what you do? 

A Yes, sir. 

Q And that's what it looked like to you? 

A That's correct. 

Q Now, when you saw it, had it aqain been 

aluminum? 

A At the·time I saw it, it had not be~n. 

I 
I 
I 

i 
I 

i 

I 

I 

I 
pail!lted 

I 

I 
I don't 

i 

22 know what happened subsequent to my seeinq it. 

23 Q So at the time you saw it the area that had not 

24 been repaired was aluminum in color, and the area that had been 

~ repaired was black from havinq the felts put down and beinq 
! 
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Martin - Cross 

mopped, is that correct?· 

2 A 'l'hat' s true. 

3 
Q Now, did you ever go back up and look at th~ 

4 roof again? 

5 A No. 

6 Q. And all you know I take it is that you did ~ite 

· 7 a letter addressed to Mr. Knight on May 30, 1975, in which. 

8 you indicated that you hadn ·~ :hau:d,.~anythinq and that you 

9 wouid like to hear something in essence, is that right? 

10 A -That's correct. 

11 

12 

13 

Q Now do you have any personal knowledge 

or not they had either any repairs done by anyone elsa 

area or whether or not they asked anybody else to give 

.<.; 
"j 

of whether 
I • " 

in tbe 
i 
r th, 

14 . I an opinion on the adequacy of the repairs that had been ma~e 

15 by Lynch? 

16 A I did not know this until just the other dalj• 

17 Q All right, and you were informed of that in 

18 talking with counsel , for Mr. Bull, is that correct? 

19 A That's correct. 

20 Q All riqht, sir. I have no further question~ 

21 of this witness, Your Honor. 

22 

23 

24 

25 

THE COOR'r: Mr. Hauqh. 

MR. HAUGH: Yes, Your Honor. 
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Martin - Redirect 

REDIRECT EXAMINl\.~ION 

By: Mr. Haugh 

0 Mr. Martin, could you for the jury describe 

the area of the wind damage and the area of the fire damage ••• 

if you could face the building and look at the buildinq, cpuld 

you describe for the jury what locations those two damages] 
i . 

were in? 

A The wind damage was on the ••• if you are facinq 
I 

the building, on ·the -far left hand of the building. The 
I 

building had approximately five or six sections, divided b~ 
; 

fire walls in a warehouse type of confiquration. The Rid~~ 
I 

Electronics portion of ~e building was central and more / 

to the right end of the building. I think it was the las~ 

two sections of the building to the right, working from ~e 
i 

right hand end towards the center. 

Q And I believe you said on cross that you ~re 

still working on the Ridqe Electronics project,how lonq d~d 
i 

you and your company stay over there working on this, aft~r 

this wind damaq•? 

A I really don't have any idea. 

Q That's all I have of this witness, Your Honor. 
I 

THE COURT: Mr. Landin. 
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Martin - Recross 

RECROSS EXAMINATION 

By: Mr. Landin 

I 
Q Mr. Martin, in order that it' s clear it is 1 

correct, is it not, that the buildinq as you face it from I 

Avon Street has different elevations, roof elevations, th~ 
I 
I 

Ridqe Electronics on the south end is the hiqhest· roof I 

I 
' 

elevation, is that correct? 
i 
i 

A That's correct. 

i 
Q There is a fire wall separatinq those builqinqs 

I 

from another section of tb,e warehouse ••• how tall is that : 
i 

fire wall, about as hiqh as the top of the jury box or le,s? 

A It would be a little less than that, proba~ly 

about 30 inches. ! 

I 
Q And are there fire ladders connectinq down i 

! 
I 

to the next lower level and then on down on a further lev,l? 
I 

A I don't believe that there are any fire la9ders. 

Q Well, ladders ••• 

A At least I don't recall any. I 

i 
I 

i 
0 Am I also not correct that there is nothing to 

prevent someone from standing an the Ridge Electronics ro4f 

from beinq able to see down the lenqth of the buildinq to !see 
I 

the other roofs? I 

A Yes, I would say that would be possible. 
i 

0 Yes, sir. • I no further questions, Your HonoJ:t. 

THE COURT: Anythinq further Mr. Hauqh? 
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Mr.Martin - Redirect 

MR. BAUGH: Yes, Your Honor. 

BEDIREC'l' EXAMINATION 

By: Mr. Hauqh 

Q Bow many fire walls are there up there, 1:ha~ 
I 

extend 30 inches or so above the roof line? 

A Pour or five. 

· Q And what is the tota1 lenqt:h of the whole 

operation, do you recall? 

~ntlemen? 

Your Honor. 

A No, sir. ,, 

Q can you give an estimate? 

A 400 teet, 4 or 500 feet. 
I 
I 

Q Thank. you;. t:hat'a all we have, Your Honor. I 

'l'BE CO~: Do you wish- to r_etain this witnes,, 
i 

MR. HAUGH: Sir? 

'mE COURT: 

MR. BAOGB: 

MR. LANDIN: 

'niE COOR'l': 

i 
Do y0u wish to retain this 

I 

witnes1? 

No, Your Honor. I 

I That's perfectly acceptable to ~, 

I 
I 

You may be excused, sir. Thank yoj 
for your attendance. I 

MR. HAOGB: Mr. William Lynch. 

WILLIAM LYNCH, having been dulyf180rn, t.estifli.ed 
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L ch - Direct 

as follows: 

DIREC'.r EXAMINATION 

By: Mr. Hauqh 
I 

please? 

I 

Q Would you state your name and occupation, 1 

i 

i 
i 
! 

A William Lynch, Jr. I'm a roofinq contract'r 

in Charlottesville. 

Q What's the name of your company? 

A w. A. Lynch Roofinq Company, Incorporated. 

Q I ask you whether or not in April of 1975, 

you were contacted by Warren Martin with reqard to the d~qe 
I 

to the roof of the warehouse on Avon Street owned by Avon 

Street Limited Partnership? 

·A Yes, sir, I was. 

Q Do you know when you were contacted? 

A I don't remember the exact date but it was~ 

late in the afternoon. 

Q Tell us what you did after you were contacied? 
I 
I 
I 

A I met Mr. Warren Martin at the warehouse. :we 

had a terrific wind storm and the stor.m was still qoinq o~. 
I 

The roof had ruptured alonq the edqe and several pieces ot the 
! 

. li roofing had blown off and the other portion of it was bobm nq I. 
I 

24 up and down in the air. He said he wanted me to do somet~inq 
I 

25 immediately, to try and save the roof. 
I 

I said I don't kn~w what 
I 
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Lynch - Direct 

we can do, we will try. 
I· 

The wind was still blowinq and ~sty, 

50 miles an hour I. quess. But we did, we sent somebody b~ck 
I 

there that afternoon and temporarily did something. I am lnot 
I 

sure whether the next day beinq a Sat.uraay or maybe it wa~ 
~ I 

' 

a Friday, we went back and made temporary repairs to this 1 

i 
area. I 

0 Now, would you describe the temporary rep;i.~rs 
I 

to the court? 

A We installed one layer of roof insulation, jwhich 
I 

was I believe an inch and,~ half thick ••• that's the thic~ess 

that was on there and one ply of 40 pound coated f•lt. 'l'hat 
I 

was all that was d~ne. 

0 Thereafter did you have occasion to analyze 

the extent of the area damaqed and submit a proposal for 1 

repair? 

A Yes, sir, I did this through Hr. tiarren Martin 

who was acting as the aqent for the O\mer, I think. 

and ask you 

0 

if 

A 

Q 

I hand you a copy of defendant's exhibit 21 
~ 

that is the proposal that you submitted? 

Yes, sir. 

May I have a second with counsel, Your Honor? 
! 

THE COURT: Yes. 

MR.HAUGH: May we- be heard out of the presenc~ 

of the jury, Your Honor? 

'I'HE COURT: All right. Members of the jury will 
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1 retire to the jury room please. 

2 

3 (Jury retired to the jury .. room at this time) 

4 

5 MR. HAUGH : May it please the Court, Your Honjr, 

I thouqht I had better tell opposinq counsel that I am qotnq ••• 
. I 

6 

i 

or propose to ask Mr. Lynch what he did next and his anstr 

I is goinq to be that he met with the 'insurance adjustor out 

7 

8 
I 

i 

9 on the roof. - They had a copy of his proposal and they aq~eed 

there miqht lbe 10 on the area that had been ,damaqed. I thought 
I 

11 some objection to that and I had better inform the court 

12 out of the pres~nce of the jury. 

13 

14 

15 

16 

17 

18 

19 

THE COURT: Any objection to that question, ~. 

Landin? 

MR.· LANDIN: Your Honor, my response is in thai 

I 
way of an obj action. I don't think it 1 s appro'Priate for ~ 

insurance adjustor ••• he obviously agreed to the proposal 
! 

submitted ultimately because that's further evidence that ~s 
I 

qoinq to be put in and the court has ruled that the plaintfff 

20 may do that. j But the agreement by a third party who was n9t 

21 an agent of the defendant can't bind the defendant. 

-. 

22 'l'HE COURT: I don't think .it would be an appropriate 

I ~ question, Mr. Hauqh. 
I 

MR. HAUGH: Can I tell the witness what I am qoinq 
I 

24 

to skip then so he won-• t ••• 25 
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-.. 
THE COURT: Yes, you may. 

MR. HAUGH: Thank you, Your Honor. 

THE COURT: You may brihq the jury back in. 

(Jury returned. to the courtroom at this time) I 

I 

0 (Mr. Hauqh continuing) Mr. Lynch,. 
I 

what har~ned 

after you submitted your proposal? · 
I 

A 

0 

I was not contacted further. 

All riqht, ,did you attempt to make any contact 
! 

11 with anybody? I 

I 
12 A Yes. I notified Mr. Warren Martin and reuq.nded 

13 hi:m that only temparary repairs had been made. I thouqht 1 he 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

! 

! 

should write a letter stating this sa we wouldn • t be libet 

in case we had any damaqe. i 

0 Now, were you ever contacted by anybody in 11975 

or 1976 concerning makinq further repairs on this portion 
·i 

' 

of thie roof? · I 
I 
I 

MR. LANDIN: Your Honor, .I am goinq to object !before 

the witness responds. I am not certain of the reason the \c;uestic n 

is being asked. Obviously ••• the question should ba, direc1ed to, 

I I think, someone from the defendants contactinq to make repairs. 
I 

I think anyone is a bit broad ••• 

MR. HAUGH: Well, I was includinq the qeneral , 
I 

contractor, Your Honor. I will .be qlad to ask if any of ttie 
I 
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25 

·Lynch - Direct 

defendants or their agents •• 

that manner. 

TBE COURT: All right, suppose you phrase it i~ · 

! 

Q Thereafter did the defendants or any of t.h~ir 
I 
! 

agents contact you about doing further repairs to this poition 

of the building? 

A No, sir. 
i 
i 

Q Now, after the plaintiff purchased this pr9perty 
. ! 

I did you ha,recoccasion to go back ·and view this area aqain ~ 
I 

I 
A Yes. I 

Q All right, do· you know when that was? 

what you saw? 

A Well, we had been called to look at the roif 

because I believe Ridge Electronics was in there and I aminot 

sure they were ·.in there in '· 7 5 but they had a severe leak .i 
i 

D,id you examine it? ' i 
I 

A We· made the inspection of it and it was lec&inq 
! 

in the same area that temporary repairs had been made. I !didn't 
I 
I 

know, I thought-the roof had been fixed. I assumed since l 
I you know ••• we don't always get every estimate, somebody cquld 

have been lower but I in turn notified the people that in jmy 
i 

opinion the reason the roof was leaking was because of ~roper 

repairs. 
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1 

2 

Lynch "':' Direct 

· Q . And from your examination in 1978, can you 1say 

that no further work had been done on the temporary repai: 
I 

3 that you bad put on there? 

4 MR. LANDIN: 

5 and now he is going to ••• 

I 

Your Honor, )1e is leading the wifess 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

THE COURT: The question is leading, Mr. Hauq~. 
I 

Objection sustained. i 
i Q Mr. Lynch, when you examined the roof in 1~78, 

. I 
did you form an opinion as to whether any:·.E\irther work of Ia 

permanent nature had been done in the spot that you had , 

temporarily repaired in 1975? 

done. 

A It did not appear that .any other work had been 

Q All right, sir. I 

Did you have occasion to ~e 

repairs thereafter? I 

A Yes, I was ••• we submitted a proposal to Mr. 

Zerkel, Doug Zerkle, and he notified me that he wanted us 1 

to proceed and make the necessary repairs, which we did. 

Q Did you qet paid for that, sir? 

A Yes, sir. 

Q Would you tell us the amount? 

A Seven thousand, six hundred and some dolla~s, 

23 · I believe. 

24 

25 

Q I hand you this and ask you if this is a 

••• if you can identify that? 
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Lynch - Direct 
I 

A Yes, sir, this is a copy of my ledger sheet~ 
I 

Q Can you tell the court and jury what that shows? 
I 

A It's repairs to the warehouse number 1 and F at 

the north end of Avon Street Limited, Incorporated, in the 
I 

amount of $7,459.00. 
! 

Q That • s all I have of this witness, Your Honfr. 

THE COURT: 

By: Mr. Landin 

All right, Mr. Landin. 

C~OSS EXAMINATION 

I 
I 

Q Mr. Lynch, you did roofing repair work on the 
I 

warehouse from the Ridge Electronics fire, didn't you? 

A Yes, sir we did. 

Q Had you completed that work prior to this 

wind damaqe in April of 1975? 

A I believe so. 

Q To the best of your recollection you·· were .. ~inisheCl 
. I 

and off the roof in other words? 

A Yes, sir. 

0 And Mr. lrlartin, of course, being the gener~l 

contractor on that job, it was certainly not su~risinq tq 

that he called you when th~wind damage occurred and aske1 

you 

you 

to qo over there and see what could be done? Is that cor~ect? 

A Yes, sir. 
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1 

2 

3 

Lynch - Cross 

... Q Now, when you went over there do you recall 

exactly the day or what time of day you went over there? 

A I do not recall the day. It was I'4 say 

I 

I 
i 

4 four o' ctock. 

arcpund 
I 

5 

6 

7 

8 

9 

10 

11 

Q Okay, how old was that warehouse? Do you h~ve 

any idea how long- the roof had been on there? 

A Six or seven years. 

Q And the area, of course, where the Ric1qe 
I 

I Electronics fire had been, that roof was just completely ~t 

I back because there was nothing left to repair; is ~t riqit? 

A Yes, sir, the whole building- was destroyed./ It 
·,.\;~-~ . 

12 was rebuilt • 

13 . Q And the area down where you went and looked 

! 14 at the wind damaqei that was the original roof as far as y~u 

15 could tell? 

16 A Yes, sir. 

17 Q Now, what did ••• you say yQu observed that 
i 

18 some of the roof had been blown back, is that correct? wo1ld 

19 that be accurate? 

20 A When the actual wind stor.m happened? 

21 0 Yes, sir. 

22 A Yes, sir. 

23 Q I mean what you saw when you got there? 

24 A Well, yes, some of it had been blown off~ the 

~ metal deck was exposed ••• the steel metal deck was exposed. 
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you recall? 

Lynch - cross 

Q. And the •• how big an area was blown back, 
' 

doi 
I 
j 

A About 5 or 600 feet ••• mainly on one corner. 

Q Which corner, do you recall? 
! 

A I guess it would be tha north, probabl.y the I 

northwest corner. I 
I 
' 
I 

U I take it that the initial thing t:Jla t needer 

to be done was to get some weight up· on the roof and hold it 
! 

down? 
I 

A Right, to tey and ••• Mr. Martin was afraid ld 

I 
I 

r· ·, 
so was I that the whole roof would qo. 

; 

Q So you had some of your men qo up and do sarethinq 

very quickly to try to hold it down ••• 
I 
I 
! 

A That' s true ••• 
I 

Q 
I 

So the wind couldn't qet under it anymore, ~s 
I 

16 that riqht? I 

17 A '!'hat's true. 

18 Q What happened is that the wind gets up undet 
I 

19 the edqe by the flashing, doesn't it? I 

20 

21 

22 

23 

24 you? 

. 25 

A Yes, sir. 

0 And it starts to push it back? 

A Yes, sir. 

' Q Now,you've got a build up roof out there, dQn't 

A Yes, sir • 
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' 

Lynch - Cross 

Q That's a flat roof? 

2 A Yes, sir. 

3 Q And the normal way of putting that on, you tell 

4 me if I am wrong, but isn't the normal way that you first 

5 would put down some insulation, is that right? 

6 A Yes, sir. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 'l'hen· YC?u·are going to put layers of felt •• 

A And tar ••• 

Q Tar in between the layers ••• 

A That's rig~t •. 

Q And then you are go~g to have a finished ~ob 

and you are going to put a surface coating 

goinq to be it, right? 

A I did not supervise it. 

on it, and th~t' s 
I 
I 

i 

0 Do you know exactly what was put down on tHere, 
I 
I 

on the temporary repairs? 

A Yes, sir. 

Q All right ••• 

A One layer of insulation, one layer of felt.j 
i 

0 Okay, and it was hooked in to the remainde; of the 
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i~ 

Lynch- Cross 

1 roof and was made water tight, is that right? 

2 

3 

4 .. 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, sir. 

0 Now, after that you prepared a proposal, 

A Yes, sir. 

0 And you have identified this as defendant's 1 

exhibit number:.2. Take a look at that aqain, the proposal lis 

i 
given to Edward VanLear but that's~·becaiiae-h! was tha qen,al 

contractor, ritJht? 

A Yes, sir. 
i 

0 All right, ,and it. talks about warehouse n1.11Dber 
I 

l, occupied by Motorola Communications System and that's ~e 

area in question? 

people 

A ¥es, sir. 

0 Now, did you .Prepare this or did one i 
of yol 

prepare it and qive it to you for review? 
I 

i 

A My estimator prepared it and gave it to me. i 

0 So you didn't ~ctually go up on the roof anq 

work this thing out? 

A I didn't get ~he diminsions or measurements 

Q Someone else got them? 

A Yes, sir. 

Q This talks about 6600 square feet, does it tt? 
A Yes. I 

I 

0 And it talks about doing work on -flashings, 1 
I 

~ removal of debris, talks about temporary repairs, a separaie 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

sum not included in the price? 

A Yes. 

Q All riqht. Now, this proposal talks about ~ttin 

in one layer of one inch thick, Celother.m roof insulation, 

now that's what you put down in temporary repairs, isn • t 

it? 

A Yes, sir. 

Q Now, over the insulation, you are qoinq to 

fuxnish and install asbestos smooth-surface built-up roof 

as manufactured by Celotex? 

A Yes, sir. 

Q All right, you are talkinq about doing some1 

replac~q some expansion joint and you are talkinq about dc;,inq 

. some flashing work, and then you gave this to Warren Mart, 
and what your testimony has been is that you were not asked . . I 
to do the work, represented by this other than the ••• you d+d 

17 do the temporary repairs, that's correct, isn't it? 

18 A Yes, sir. 

19 0 Now, did..'"l' t you also do that flashing work 

20 though? 

21 A What do YC?U mean, the flashing work in conn .. ction 

22 with the ••• 

23 

24 

25 

l 

0 This proposal, didn't you also do that though? · 

A Yes. You mean in the temporary repairs? 

0 You did it after the temporary repairs, didq't 
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L ch - Cross 

you? 

2 A Yes, sir. 

3 Q So in addition to the $755, Quadel or Avon 

4 Street Partnership, whatever ••• whoever you·.:understood to be 

s ~aying the bills, they also had you do the separate item 

6 which you talk about in number 5? They had you do that 

7 flashinq, right? 

! 

! 
8 A Yes, sir. 

9 o Now let me ask you one further question, whfn 

10 you left the roof, did yo\l ever see the repairs after theyl 

11 had been completed? ---'75? 

12 A No, sir. 
i 

13 
i 

Q When the top layer waa mopped, it's normal ~s 

14 it not to leave it basically black when it's finished? 

15 A Yes, sir. 

16 
I 

0 The remainder of that roof is a light color[, 
I 

17 aluminUm paint, is that riqht? 

18 A Yes, sir .. 

19 Q Now, when you went back in 1978 and did thi$ ••• 

20 at the request of ~Ir. Zarkel or someone, the present owner1• 

! 

I 
21 the now owner of the warehouse, you prepared another propolsal 

22 for doing that work, right? 

23 A Yes, sir. 

24 Q Let me show you this which is marked defendant's 

~ exhibit number l ••• I will anticipate that you will agree that 
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1 that's a copy of your proposal in 1978? 

2 A Yes. 

3 0 Now, that talks about warehouse number 1 and 

4 warehouse number 2, does it not? 

5 A 

6 Q 

Uh-huh. 
i 
I 

And it talks about 350.0 square feet, does ir 

7 not? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yeah. . i 
! 

I 
0 So obviously Mr. Hull, did you deal with ~? 

A I dealt with 1~. Zerkel. ,. 

Q The decision was made to only repair 3500 

square feet in 1978, correct? 

A Uh-huh. 

Q 
I 

what kind of a quarantee did you give on th~ 
! 

1978 work? What is your normal guarantee? 

A 12 months. 

Q Pardon me? 

A 12 months. 

0 And would there have been a 12 month guarantee 
I 

on the work in·l975? 

A Yes, sir. Not on the temporary repair now. i 

Q Only if the entire thinq had been done? 

A Yes, sir. 

Q On ~e-tempor~.repair your guarantee is ~ 

workmanlike manner, is that correct? 
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22 

23 

24 

25 

A Yes. 
I 

Q. Now in terms of the work done in 1978, I tafe 
! 

it that a decision was made by somebody to repair less thaf 

this 6600 feet that you were talkinq about in 1975? 

A Yes. 

0 And the decision wasmade I asswne based onl 
! 

your company•·s statement that al.l didn't need to be repairfd 

at this-time, is that correct? 
! 

i 

I 
A And when we had the wind storm there were a 1 lot 

of sections that were, I quess had wrinklas ••• that's the wtrd , 

we use, as .. it was floppinq in the air, it hadn't gone:.: back 1 

. I 
down and when I met with the three insurance adjustors, thfY 

i 
had their tapes and they marked the areas off and they prerty 

much told me what they wanted repair ••• 

0 I understand. 
i 

Your HQnor, I would ask that i the 
i 

references ••• 
! 

TBE COURT: Yes, the jury will disreqard those I 

references. 

A That part, well~ •• 

0 What I am askinq you now, is that in 1978 len 

the work was done, the man who was payinq 
to 

don't want/repair the whole area, right? 

the bills, said l 
I 

! 

A No, I quess it was my decision and Mr. Tom 

McCraw when we looked at the roof in '78, we felt that onl~ 

3500 square feet ne~ded to be repaired. The other had smoothed 

I 
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. I 

I 
itself out, not completely like it was but we didn't feel +ike 

I 

it needed to be repaired. 

Q It's obvious that ••• when you are going up o. 
l 

there, you have got two duties, you've got ••• isn't it correct 
I 

that you have got to tell . the man what needs to be done in'f 
I 
i 

your judgment as a roofer, <:but you obviously don't want tcp get 

him to repair more than is necessary, is that correct? 

A Yes, sir. 

Q And that's how you stay in business is 

you are a competitor, tha~'s correct, isn't it? 

A Yes, sir. 

Q I don't have any further questions. 

THE COURT: Anythinq further Mr. Hauqh? -

MR •. HAUGH: No, we don't ,have anythinq further 

Your Honor. 

THE COURl': !-tay this witness be excused, gentl~en 

or do you wish to retain htm? 

i MR. HAUGH: He can be excused, I think, Your Honor. 
I 
I 

MR.LANDIN: Yes, sir, that-will be fine. I 
. I 

THE COURT: You may be excused, sir. Gentlemer, 
! 

I believe this is an appropriate time to take our lunch reeess. 
! 

Any member of the jury that feels they could not get suffi*ient 

lunch and be back here by quarter past two, I will give you 
I 

a full hoUr if you require it but if you can be back by ~ . I • -·. 

quarter past two, we will qat started. Hearing no objectic~ 
I 
I 

LANE'S COURT REPORTERS ! 

401 7TH STREET, N.E. 

2290198 CHARLOTTESVILLE, VIRGINIA 

95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in recess then until quarter past two. 

(Court in 

jury in the box. 

THE COURT: All riqht, qentlemen, court will 

to order, the jury is in the box. 

f.IR. HAUGH: May it please the court, Your Bono;, 

z have conferred with opPQsinq counsel and we believe ••• we · 

would like to have a few minutes with the court out of the 

presence of the jury before the next witness. 
i 

'l'BE COURT: All riqht, I will ask the jury to 

into the jury room. 

I 
~tep 

I 

(Jury reti~ed from the courtroom) 

THE COURT: All riqht, Mr. Hauqh. 
i 

~m. HAUGH: May it please the court, Your Honof, 
I 

the next witness we propose to call is Mr. Albert H. Holt,! 

an insurance man who had insurance on this building. He ~s 
produced for us on two occasions certain documents that were 

I 
in his file. The most important beinq·a letter and a breardown 

I from Southeastern Adjustment Company, H. P. ~lelone, Jr. 1 
! 

••• H.P. Melone is dead, Garrett is dead, and the fil~s I. 
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1 

2 

are all thrown away. In any event these went to him as a part 
: 

of his business file in this case. As Your Honor may recall we 

3 have in evidence check deposits or at least deposits on 
I 

4 check stubs, three different checks. This gives a breakdo~ 

5 of the amount of the total and the checks that were sent. 

6 

7 

8 

9 

file? 

THE COURT: All right 1 has Mr. Landin seen this 

MR. HAUGH: Yes, Your Honor. I might say 1 Your I 
i 

Honor, we have in evidence Mr. Lynch's proposal of April 1~ 

10 to VanLear. We have a le~ter from VanLaar, signed by r~. 

11 

12 

13 

14 

15 

16 

17 

18 

Martin, to the defendants dated April 11, 1975, showing thd 
I 

total costs of repairs at $8948 and we have check stubs sh~wing 
! 

three deposits and a check withdrawn for $8121, being the net 

after deductible.;and depreciation according to these recor~s. 

We feel that we ·need these records of the breCJ.kdown 'to be tle 
! 

to tie the proposal, the estimate costs sent- by·. VanLaar to l 

them, _with the amounts deposited in the checkbook and the creek 

paying it out from Avon Street Limited Partnership to Quade~ 

97 

19 Management. ~V'e think that this would show knowledge, and Off cour ;e, 

20 

21 

22 

23 

24 

25 

the conduct ~~at is important to our case. 

THE COURT: ~tr. Landin. 

'I r.m. LANDIN: Your Honor, my response is that th~~ 
I 

is the wrong evidence to do that. The best evidence of thait 

fact is already in now, 

••• it is the entri·es· ~n 

had already been submitted_by 

the partnerhsip checkbook and 
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' 

1 

2 

3 

! 
I 

appropriate evidence would be, if he needs to identify ~ 
I . 

entries in the checkbook, and the proceeds ·from the insur~ce 
I 
I company, would be to ask the partnership whose check stub~ 

4 they were. But to use letters from a third-party adjusto~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14. 

15 

16 

i 

to another third-party insurance aqent, as- beinq somehow 

binding on the defendants, I don't think is the proper way to 
I 

go about this. Obviously these letters ••• there are all s~rts 
j 

of opinions and statements by the adjustor that don't hav~ 
I 
I . ' 

any bearing on this case and they are letters from Mr. Holt 

that don't bear on.the issues in the case. There is.nO d~ 
i 

that the insurance proceeds were received, in fact that • s \ 

already ••• 

'l'HB COURT: Let me 

you be willing to enter into a 

by your clients for wind damage 

you received compensation based 

I 
i 
I 

ask you this, Mr. Landin, lflould 

stipulation that claim was j made 
' 

to this building and that 1 

I 
i 

on that claim from the insurance ., 

17 company in the amount that you did actually receive? 

18 

19 

20 

21 

MR. LANDIN: Well, the only difference is, Your 
I 

Honor, that the actual facts are that the agent called th~ 
; 

adjustor and they did this, without conferrinq with the p~rtner-

ship as to these estimates. And then once the insurance dompany 
I 

22 decided on the correct amount of th~ loss·-·· 
i 

98 

23 THE COURT: Well, this is an aqent of your pax\tnershi ~, 

24 was it not? You don't deny aqency? 

25 MR. LANDIN: Well, he's the qeneral insurance 1aqent. 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I don't know that he is by law considered an agent for the 

partnership. He had a contractual obligation ••• 

THE COURT: But the agent who was managing th,s 

build~q and reported the damage ·Was the agent of the pa~ner­

ship, was it not1 ! 

MR. LANDIN: 

THE COURT : 

That:!;s correct. 
j 

I That·• s I thin,k the essential fact 1 
I 

that a claim was made against the irisurance based on damage 
I 

to this building and that you were compensat~d for it. 

that what Mr. Haugh wants-to qet into evidence ••• 

I~n't 

I 
I 

I 

MR. HAUGH: Yes, sir,, .. :these three entries sho~inq 
··~·c.· I 

deposits ••• it doesn't sh9w,::.it just says insurance, insurkce 
I 

and insurance. 

THE COURT: It seems to me that we can do that: 
! 
i 

in a much less prejudicial way, simply by entering into 4at 

stipulation as the court suggested. 

MR. LANDIN: Well, Your Honqr, 

stipulate that the claim was made and that 

I cu;n willing td 
I 

the partnerhsip 
I 

received proceeds from the insurance company in the amoun~ of 
I 

$8121. 

MR·~: HAUGH'~ To these three entries? 

MR. LANDIN: To those three entries. 

MR. HAUGH: That's the net .amount, that would. 

24 tie it up ••• 

25 MR. LANDIN: Mathematically it totals that. 
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24 

MR. HAUGH: Right. 

·THE COURT: All right, wi.th that stipulation ft 
I 

I 

to me we don't need that in evidence. 

MR. HAUGH: . May I have those back, Your Honor? . 
THE CO'URT: All right. Mr. Landin, you will 

state the stipulation to the jury when they return. 

Summon the jury. 

.. 
(Jury returned to the courtroom at this time) 

, 

THE COURT:· All right, the jury 

Mr. Landin, would you state the stipulation 

counsel? 

is in the boxj 
arrived at by I 

I 

MR. LANDIN: May it plea-.e the court, and: ~rs 
i 

of::.the jury, while you ladies and gentlemen were out of O"f' 
I 

presence, Mr. Haugh, representing the plaintiff and mysel~ 
. I 

i agreed to stipulate some facts to·you rather .than going t9 
' 

the necessity of ·presenting documents and letters to you. 1 

Basically what we have agreed to stipulate to the jury is. the 

fact.that on these exhibits that were previously put in e~idence 

in terms of the check stubs, ·that certain entries that Mr. Haugh 

has marked and he mentioned to you when he made his opening 
I 
' 

statement represent the fact that a claim was made for th~ 

wind damage, •:to.;_: partnership's insurance company, and th8jt 

25 the insurance company did make payments and the ·payments je 
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... 
25 

indicated in the margin of these checks, and~·.total·;.·$8121.00. 

I think that was the basis of the stipulation. 

THE COURT : Thank you, s~r. 

MR. LANDIN: Is that corr~ct? 

MR. HAUGH: $8121~ 

. MR·. LANDIN: $8121. 

THE COURT: All right. 

MR. BAUGH: Thank you, Your Honor. If I may release 
I 

Mr. Holt at this time, Your Honor ••• 

THE COURT: Y~s, you may. Do you wish to retain 
I 

Mr. Holt, Mr •. Landin? 

to. 

MR. LANDIN: Your Honor, I'm afraid we inay ha~e 

THE COURT: Ali right. 

MR. TREAXLE: We call Mr. Austin. 

BEN TILMAN AUSTIN, III, having been duly sworn, 
I 
' 

testified as follows: i 
·I 

DIRECT EXAMI.N~ION 

By: Mr. Treakle 

Q Mr. Austin, have you been sworn? 

A Yes, I have. 

Q Would you state your name for the record, ~lease? 
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Austin - Direct 
i 

A I was not involved in the sale aspects of ~e 

property. I cannot really speak first-hand to ••• I have seen 

Mr. Zerkel in the Quadel's offices in Rockville, Maryland, 

but I was not involved in the day to day sales or any cont~actur l 

arrangements that were made with Mr. Zerkel. 

Q What are the assets of Quade! Corporation? 

A I . don't know what they. are at this time. 
. 

I am no longer affiliated with Quade!, nor have I been fo~ the 
I 

last two years. 
I 

i 
·a .What were the assets at the time you cease~ 

I 

your affiliatiOn with Quade!? 

A With Quade! or Quade! Management? 

Q Quade!? 

was responsible for? 

A It was in a limited partnership of which th~ four 

of us were the general partners. 

Q So what you are saying is that the four of 1you 

u were general partners of the limited partnership and you in 

~ turn were managing the property for the limited partnership? 
LANE'S COURT REPORTERS 
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A Right. 

Q What are the assets of the limited partner1hip 

then? 

MR. LANDIN: Your Honor, I am going to object., We 

are going very far afield. 
I 

I assumed that their initial i 
i 
i 

inquiries were something to ,. do· with their claim for punlJtive 
I 

damaqes but·we are goinq beyond the assets of the defendadt 
! 

partnership. • - I 
i 

THE COURT: 
I 

Mr. Treakle, .what • s the relevancy , 

of this line of questioniriq? 
I 
I 

MR. TREAKLE: Because of the interlocking nat¥e ••• 

maybe we should be heard outside the presence of the jury •. 
i 

THE COURT: All right, the jury will retire t9 the 

jury room please. 

(Jury retired to the jury room at this time) 

MR. TREAKLE: 
Your .Honor, one of 

we considered before the jury on the issue of 
.. ~ . ,. 

-: !. ' . .\. •: '._ ~; .. t :. I 

i 
I 
I 

~e f~tors ·1 .. 

puni ;1v~ t: :q .: , -. 

damaqes.::is:..:the;i:financ!al standing of the individually nam.:rd . 
I 
I 

defendant. _secause of the interlock:tng relationship betw,en 

these va:ious corporations, we are tryigg:;to determine whctt 

I 
are the asset~ of the defendant and thus far all he seems ito 

tell me is that one corporation owns another corporation;.,' 

own another corporation and doesn't seem to be givinq me direct 
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answers. What I am exploring, I am trying to determine what 
I 

the assets of the named defendants might be. 
i 

~_,: .. :_:'.'MR~ .LANDIN: Your )lonor the witness has answered 
! 
I 

very directly to the question, and what we are engagediin,; is a 

·fishing expedition and if they wanted to fish they have done 
. . . . ! 

it when they were deposing him. If they want to ask him wpat 
. I 

. I 
the assets, .what.· his ~~as-sets ue or the partnership's assefs 

are, he will answer to the best of his knowledqe which is ~hat 
I 

he is trying- to do. But we have gone into·· Quadel Corporat~on, 

we are going·beyond ••• I tHink they are bootstrapping thems~lves 
i 

into making an incorrect impression with the jury as to th~ 

nature of the assets that are involved in this case. j 

MR. TREAXLE: Your Honor, I'd have to review ~ 
to the depositions but if my memory serves me correctly, 

I 
~e 

testimony was that there was 5 to 6,000 apartment units ~at 
I 
I 

they awned and that's what we are getting to ••• if we could 

have a moment to review the deposition. 

THE COURT: You can ask the two questions 

has indicated. If you find those answers in variance 

depositions, then you may use the depositions. 

Mr. !Landin 
I 

with the 
I 

MR. TREAKLE: May we have a moment, Your Honor. 
! 

THE COURT: All right. 

MR. TREAKLE: Your Honor, just so this won't be 

~ in the presence of the jury, just to make sure Mr. Landin doesn' 

25 have any further ob)ections, Mr. Austin, what assets do you have 
I 
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Direct 

personally? 

2 A Do I have personally? 

3 Q Yes, sir. 

4 
A In what respect? I mean do you want me to go 

5 down my financial statement or ••• 

6 Q Yes. 
i 

7 
I h' owners 1p 
I 

A· r own a house, two cars, I have partial 

8 in approximately 25 apartment complexes and I have notes 

9 receivable with Second Mort<1a.qes on.-·other transactions. 

10 
Q. What • s the -amount of the notes receivable 

11 appror.Jlnately? .. 

12 A Probably in the neighborhood of $600,0()0. 

13 . ·o What is your net wor~, := s±:t? 

14 A·· It's little over two million. 

15 Q Do you have any knowledge of the assets of 

16 your former. associate, Mr. Watson?· 

17 A 

18 Q 

19 with you? 

20 A 

21 Q 

22 A 

23 ·7 or 18,, but 

24 Q .. 
25 A 

No, I do not. 
i 
; Is he an owner of any.of these apartment c~plexes 
I 

I 

Yes, he is a general pax:tner, ina lot of 4em· 
How many? 

It would be probably in the 

I don't know. 

17 or 18 complexes or units? 

Complexes. 
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Austin - Direct 

Q How about the same questions as to Mr. Stewart? 

A Mr. Stewart has no interest that I am awarelof 
I 

in any of them at the present time. · 

Q Does he have an interest in any of the notes 

receivable that you have an··: interest in? 

A Not that I am aware of. 
I 

Q 
I Are you aware of any assets that he might hrve? 
I 

A No. 

0 How about Mr. Webb? 

A He would· be basically·in the same number 

o.f ··partnerships and notes receivables as Mr. Watson. 

0 What is the percentage interest , their fintmcial 

interest in these notes receivables and apartments? --the!· same 

as yours? 

A Yes. 

0 And what is the value of your interest in the 

notes receivables and the apartment complexes that you ha~e 

and hold in common with· them? 
l 

A I would hate to even venture a quess. Off (the 
I 

top of my head it-would probably be in the neighborhood 

of ••• I would estimate somewhere in the neigh~orhood of ma~be 

as much as $300,000, it may be less than that also. 

. Q And their interest would be the same as 

right? 

I 
I 
I. 

! 
I 
i 
I 

yoq.rs, 
! 

· A No.- Watson has a larger percentage of own~rship 
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Austin - Direct 

than Webb and myself. 

0 So your testimony would be then that Mr •. watson's 
common I 

int$~est in these common notes receivables and/apartment 

complexes, is in excess of $300,000? 

A No, it's in excess of what mine is, that I shara 

with him in whatever number that' is. 

0 The question is what is the interest, what ~s 

the value of your interest-in those ~omplexes and notes 

receivables that you hold in common with him? Place· a val~e 

on your interest? , 

MR. LANDIN.: :.::..I£2.:.the:: witness~ :knows •. 
• I··. 

A I would have to ••• I'd need my financial sta~ement 

to do that. 

0 Do you have a copy of your, financial statem,nt 
! 

with you? 

A No. 

· 0 Would you estimate it for us? 

A My notesa •• what my.notes receivable are in 

common with Webb's and Watson's? 

Q Yes, sir. 
i . 

A. Aqain it would probably be, what I am in wi~h 
to i 

them would probably be in the neighborhood of $300,000/ $2~0,000 
I 

somewhe~e in that area. 

0 Does Watson have more or less than you do, s~r? 

A He has more. 
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Austin - Direct 

Q So Watson's interest in common with you wo~d 

be of a value in excess of $300,000? 

I 

A It would be in excess of what mine is if mine 

is in that amount. 

Q And Webb has tPe same interest you h~ve? 

A Yes, basically. There is some variance but 

basically it's the same. 

Q How about as to Mr. St~wart,rare·{you::·:aware 

of any interest that he miqht.have? 

A He has no interest that I am aware of. 

Q Are YC?U aware of any property that he owns? 

A No~· 

. Q ·Does he have a· home? 

three years. 

A I do not know, I haven • t seen him in about ' 

Q That would be satisfactory, Your Honor. 

MR. HAUGH: We would aslt those questions when the 
I 

jury comes back, Mr.Landin. 

THE COURT: Any objection to simply playing this 

back to the jury, it may save some time? 

MR. TREAKLE: I have no objections, Your Honor~ 

THE COURT: Any objections, Mr .. Landin? 

MR. LANDIN: No, Your Honor. 

THE COURT: All right bring the jury back Sheriff. 

(Jury returned to the courtroom) 
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1 · (The tape was played back at this time for the 

2 jury of the questions to the witness which had been out of the 

3 presence of the jury) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

THE COURT: All right, you may continue, Mr. Treakle. 

Q (Mr. Treakle continuing) Mr. Austin, ·who are 

the officers of Quadel Management Corporation? 
I 

Who were the 

officers as of March •• April of 1975? 

A The president was Norman B. Watson, I was 
i 
; 

i 
executive vice-president, /and, I think Cope Stewart was a vice­

! 

president and Tom Webb would have been secreilaey/Treasurer;. 

that time? 

i 

Q Who were the officers of Quadel Corporation: at 
I 
I 

A That would have been ••• watson would have be~n 

president, Stewart Vice-p~esident and Webb secretary /Treasurer •. 
I . ·' 

Q Nothing further of this witness. 

TBE COURT: Anything further Mr. Epps? 

MR. EPPS: Yes. 
! 

CROSS EXAMINATION 

21 By: Mr. Epps 

22 Q Mr. Austin, you said that you were the exec~tive 

~ vi~e-president of Quadel Management Corporation? 

24 A Right. 

25 Q And in ~at position you had supervisory power 
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Austin - Cross 

1 ••• I mean supervisory responsibility over the Avon Street. 

2 property? 

3 

4 

5 

6 

7 

8-

9 

10 

.11 

12 

13 

A Right. 

a· Did you handle the daY. to da¥ affairs? 

·A From a supervisory standpoint but I was h~dling 
. . 

in addition to Avon Street, which was a very small parcel , 

probably in the neigr.borhood of 45 or 46 apartment comple~s 

stretched th+o~qb the southeastern part of the United Stat~s. 
I 

I had-:·: the overall responsibility and then I had regional i . . 

mana;~~~ !:ddifferent parts of the southeast that had·staff 

and./them/their staff managed the day to day affairs of thej 

local properties. 

Q Who was the regional manager for this partirular 
14 ·property? 

15 

16 

17 

18 

19 

20 

A Mr. Knight~ 

Q Would he be the one who would handle the. day 

to day affairs of the property? 

A Right. i 
I 

Q What was the nature of Mr. Knight• s duties?! 
i 

A Well, he was responsible for hiring and fir~ng, 

114 

21 for advertising, for repairs and maintenance,· for rent collecticz, 

22 

23 

24 

25 

' 

for evictions, the whole gamut of property management. 

Jve Q And did you leave that up to him? Did he 

I 
1 to report to you before he took actions? 

A There ••• we had a lot of policies and proced~es 
I 
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2 
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6 

7 

8 

'9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Austin - Cross 

that were formalized and then within those guidelines the •.•• @~· 

regiori.a~ manager had the full flexibility and Mr. Knight 

di.d have ••• because I had total confidence in him and he ha~ 

full'discretion to act. 
I 

Q Were you aware of any wind damage which occ~rred 

to the property? 

MR. TREAKLE: Objection, .I think that goes beyol nd 

the scope of proper cross examination. There was nothing 

on direct·w~th respect to wind.damage. 

THE COURT: 'Y~s, I think you will have to resefve 

that for yo~r direc~ examination, Mr. Epps. 

Q No further questions. 

~ COURT: . Anything further, Mr. Treakle? 

MR. '1'1mAKLE: We have nothing further of this 

witness, Your Honor. 

THE COURT: 
I 

All right', you may rejoin your coursel. 

MR. LANDIN: Your Honor, Mr. Austin is just g~fng 
I 

out to return a telephone call to his wife ••• I just wanted\ 

the court to know that's the reason he is leaving ••• 

THE COURT: AJ.l right, s~r. 

MR. HAUGH: We rest, Y.our Honor. 

THE COURT: All right, the plaintiff rests. 

MR. LANDIN: Your Honor, we have a few matters 

that we might want to take up with the court out of the 

presence of the jury before we ••• · 
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6 

7. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

THE COURT: All right, members of the jury we 

will give you a recess at this time •. Be back in about fifteen . . 
The court. cautions you not to discuss the case minutes. 

during the recess. 

(Jury ~etired from the courtroom at this time) 

'I'HE COURT: All right, Mr. Epps. 

MR. EPPS: Your Honor, I've got several points to 

make, would you like for'me to take them point by point or go 

through the whole ••• 

THE COURT: Suppose you go through the whole t,hinq 
' 

and we will make Mr. Haugh take notes. 

MR. EPPS: Your Honor, the defense would like! to mov 

that the court strike the plaintiff's evidence. As Your ~onor 

i is aware in order to prove this case of fraud, the plaint~££ 

has to ~;show that there has been a misrepresentation eith~r 

by commission or omission and that the •• ~this misreprese~tation 

was material and the defendant had knowledge of the fact (that 

it was false and that the plaintiff relied on this misre~resen­

taion, and that the plaintiff suffered damage. Those ari the 
I 

elements he has to prove. He has to do this by clear and 
! 
I 

23 convincing evidence. It's clear in Virginia that that's lthe 
I 
i 

u standard that has to be met. I cite Barnes v. Barnes 20~ Va. 

25 114 and Redwood v. Rogers, 105 va. 155. The Barnes case1said 
I 
I 
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1 it is elementary that in the absence of a relationship where 

2 fraud is presumed, the allegation of fraud in the procurement 

3 of a contract must be proven by evidence which is clear, c9gent 

· and convincing. rn that case there was no fraud shown that 4 

5 

6 

7 

8 

9 

10 

11 

dealt with the remainder man inducing ••• excuse me, the lif~ 

tenant inducing the remainder man to give up their interests 

in the estate despit.e the fact that there were misrepresen'!=ation 

made as to the extent of the estate. 

.In Redwood·'v. Rogers the court said that the charge 
I 

of fraud is easily made a~d the burden is upon the party 

alleging it to establish i~s existence, not by doubtful an~ 

.L.I 

12 inconclusive evidence but clearly and conclusively. Unfortunate y 
I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that case does not discuss enough in detail the evidence ~at 

was used to draw the conclusions as to the facts in that c~se. 
i 

The Virginia Supreme Court has defined the cle~r 

and convincing test as being that measured degree of prooflwhich 

will produce in the minds of the trier of facts a firm belief 
I 

! 
I 

or conviction as to the allegations sought to be established. 

It is more than a mere preponderance the court said. That!was 

said in the Fred ~· Walker Agency v. Lucus , 215 Va. 535 

and again it was quoted in Sawyer v. Sawyer· 216 Va. 521. The 

Sawyer case dealt with the resulting-trust which the court1 said 
. . I 

had to be proven by clear and convincing evidence and I 

the Walker case dealt with an oral contract. 

Your Honor, the plaintiff has in no way shown. '• .met 
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1 this burden of clear and convincing evidence in this case. The 

2 

3 

4 

5 

6 

7 

8 

9 

10 

very basic element of the case is the misrepresentation ••• ~he 

misrepresentation so called that the defendant ••• the plainriff 

is relying on is the concealment of the wind damage and yet 

the plaintiff in its own evidence has shown through Mr. Hufl 

that he saw the check stubs of the partnership. - And the s~ecific 

check stub I believe is check stub 279, which says that th~t •• 

says repairs to wind damage or wind'damage repair, clearly 

shows that there was something besides fire damage. 

Furthermore even if this were a misrepresentation 
I 
I 

18 

ll of some sort, plaintiff must have relied on that misrepresentatic~ 
I 

12 in order to recover on 1he basis of fraud. It 1 s apparent tb.at 
i 

13 plaintiff in this case did not rely on the representations!made 

14 by the defendant or the defendant 1 s agents. He sought to : 

15 

16 

discover the facts regarding the roof of the Avon·Street b$ilding 

himself and by doinq so relieved the defendant of any liability 
I 

17 for any alleged misrepresentations. He went up on the roo~, 

18 he looked at the roof the evidence shows. He looked through 
i 

19 the check st~s, looked through expense statements. I 
I 

The Supreme Court of Virginia has said that i 
20 wh~n 

21 one conducts an investigation, even if that investigation 

22 is an incomplete one, he no longer can claim that he relied 

23 upon any misrepresentation made to him by the other party. : The 
I 

24 court said that the party cannot rely on representation wh~n 

25 "after the representation the party receiving it has given 1to 
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1 him a sufficient opportunity of examining into the real ac~s, 

2 when his ~ttention is directed to the sources of infor.matidn 

3 and he commences or purports or professes to commence an 

4 investigation. Th~, .plaint:i.ff' s motive of expediency and of · 

5 justice require that he should be charged with all the kno~ledge 

6 that he might have obtained had he pursued to inquiry to the 
I 

7 end with diligence and aompleteness. He cannot claim that he 

8 did not learn the truth and that he ·was misled. That was ~e 

9 

10 

11 

12 

13 

case of Westend Realty Company v. Clayborne, 197 Va. at 75~. 
! 

I 

Mr. Hul~ for the plaintiff has testified that he went up o~ the 
I 

roof but failed to look at the entire.roof and in the plaintiff' 
·. •'.? I 

case it was shown that tne repairs to the roof were appare~t, 

that they were of a different color, one was aluminum ••• thJ roof 

14 was aluminum. The repairs that ~!r. Lynch put 'up there were of 
I 
I 

15 a different color that could be spotted by someone taking J look 

16 at it. I The'fact is that Mr. Hull went up on the roof, to make 

17 sure that the roof was adequate. He may have forgotten to 1look 
! 

18 at the rest of the roof but he did conduct his own investigation. 
I 

19 It is •• he also continued that investigation in the financial 
I 

20 area when he went and looked at the check stubs and saw check 
I 
! 

21 stub 279. Furthermore in continuing the line of investiga~ion 

22 the plaintiff also.had two other experiencedmen look it over 

119 

23 

24 

with him. The plaintiff should have become aware that thele were 

funds that had come into the partnership, and that there h~d been 

25 repair to the roof. And because of this he could not be sa~d 
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l to have relied on any concealment on the defendant's part. He 

2 also testified that he talked to some of the tenants but said 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

on the stand that he should have talked to them all. He failed 

to talk to some that he claims would have told him something 

different. 

Furthermore even-:-i£· ·the court should determine that 

there·is sufficient evidence to create a jury issue on the 
I 

question of fraud, plaintiff's evidence should still be s~ruck 
i 

because the plaintiff has failed to show that the defendant, 
I 

Avon Street Limited Partnership, either. authorized that 'fraud 

on the part of its agents or in a sense ratified that fraud. 

Both Mr. Zerkel and ~~. Knight were acting as agents for the 

partnerhsip in the selling and managing of the Avon Stree~ 

property. Mr. Knight was an employee of the Quadel Managerent 

15 Corporation, which as an independent contractor, was manag~ng 

16 the property for the partnership. Mr. Zerkel was the Quadel 

17 Management Corporation's agent in Charlot~esville. If any: fraud 

18 was perpetrated upon the plaintiff, the partnership is not libel 

19 for the damages which resulted therefrom without proof of I 

. ' 

20 authorization ;or ratification. It's clear that there has been 
I 
i 

21 no evidence thus far of authorization by the partnership a~d 

22 equally clear that there is no such ratification. 
I 

The evidence 
I 
! 
! 

~ fails to show that the partnership was with knowledge as t9 any 
I 

24 fraud perpet~ated upon the plaintiff for the sale of the b~ilding 
I 

~ to the plaintiff. In order for a fraudulent act an agent or 
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10 

ll 

12 

13 
~ 

' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

servant to be actionable against the master or principal, ;the 

plaintiff must show that any ratification of a contract which 

results from a fraudent misrepresentation was made with full 

knowledge of the principal or master of the fraudulent act. 

In the case of Tennent v. Union Mutual Life Insurance· 

Company, the Virginia Supreme CoUrt said that "It is perfectly 

well settled that a ratification of the unauthorized act qf 
! 

an agent in order to.be effectual ~d binding on the principal 
I 

must have been made with a full. knowledge of all material 1 

i 

facts and that ignorance, mistake or misapprehension of any , 
of the essential circum~tances relating to the particular 

transaction alleged to hay-e been ratified will absolve··:th~ 

principal-from all liability by reason of any supposed adqption 
I 

or assentL. to a previously unauthorized acts of the agent.:" 

And I continue in that quotation "It has been declared byithe 
both 

court that no doctrine is better settled/upon principal arld 

authority than this, that the ratification of the act of ~ 
' 

.L~J. 

agent previously unauthorized must in order to bind the p~incipa 

be with the full knowledge of all material facts. If the 
1
materi 1 

I 

facts be suppressed or unknown the ratification is treated as 
I 

invalid because founded on mistake or fraud." That particular 
I 

case ••• I don • t know if I gave the citation to was 150 Va. 1549. 
I 
I 

The plaintiff tended a life insurance premium to the ins~ance 

company the day after she found out the insured was dead 4nd 

claimed that the payment had been an oversight. The company's 
i 
I 
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I 

1 agent was ••• the payment was past due •••• the company's agent 
!, 

2 was alleged to have said the payment was all right but didn't 
i . 

3 have authority to do that and the court held that neither: 
I 

i 

4 the agent nor the company knew the facts and therefore 

s ratification was ineffectual. 

6 And finally, Your Honor, on the issue of punitive 

7 damages, ·if the ••• even if the courts have determined thati 
I 
i 

a a jury issue has been created on the issue of fraududent 1 

9 misrepresentation, the plaintiff's request for punitive 

10 damages should be struck since the plaintiff has failed tq show 

11 actual malice on the part of the defendant. At 219 Va. 448 

12 

13 

14 

in the case of Jordon v. Sauve and Koons the Supreme cour1 
; 

of Virgin.i.a~:held that "Punitive d~ges may be recovered Qnly 
1 

if there is p~oof, either direct or circumstantial, showing 
I 
I 

15 actual malice.w To prove malice the court said the plaintiff 

16 

17 

18 

19 

20 

21 

22 

must show that the de~3ndant was so ~eckless or negligent ,as 

to evince a conscious disreqard of the plaintiff's rights~ that 

the defendant acted wantonly, oppresively or with such malice 
. I 

I 
I 

as to evince a spirit of mischief or criminal indifference to 
I 
I 

civil obligations. 

Your Honor in an earlier case the Supreme Cour~ in 
I 

saying just about the same thing added however that actua~ 
! 

23 malice may be established by showing that the prosecutor 'Is 
1 

24 action was prompted by "ill will ,malevolence,.;. g:~dge,. ·spi ~e, 
I 

~ wicked_intention, or a conscio~s disregard of the rights of 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
, . .- .... 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

qthers." That case is Lee v. Southland Corporation ••• ! hava 
- I 

I 

the Southeast cite ••• I have the Virginia cite too, 219 Va.j, 
I 

23, and that quotation would Qe at page 27. The plaintiff! 
. ! 

has not shown any such spirit of ill will, spite, grudge, 

mischief, criminal indifference on the part of the defendart 
; 

in this particular case. On the contrary he asked a good 

number of questions, he testified that nothing he asked wa~ 
left unanswered, nothing he asked for was left not given tp 

I 

him. The tenants were made available to him. The books ~re 
i 

made available to him. ~dafter displaying ••• after compl~ing 
! 
I 

with all his wishes it would be unjust to now come back anf 

complain that in this arm's length transaction that the 
.. 

defendant somehow was exhibiting ill will or grudge or 
. . 
malevolence toward the plaintiff. 

Furthermore, even if the .court should determine 

that the defendant's agents did some act which wa-rranted *e 
! 
I 

awarding of punitiVe damages, the defendant, ~von Street Ltmited 

Partnership cannot be held liable for punitive damages "unless 
• I 

the agents did some act warranting punitive damages and th~t 

such act was prev~ously authorized or subsequently ratifie~ by 
I 
I 

the partnership." Punitive damages "c~nnot be awarded against 
I 

a master or principal for 

agent in which he did not 

i 

the wrongful act of his servant tr 

participate and which he did not! 

authorize or ratify." That case is Hogg v. Plant 
I 
I 

145 va. 175. In that particular case the servant hired someone 
I 
I 
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5 

6 

7 

8 

9 

10 

11 

12 

13 
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~ 

' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

without authority to do so and the elevator shaft was left 

I opened and a blind man stumbled into it and yet the owner: 

of the building was held not to be libel for the punitive 

damages because the servant that he had hired was without 

authority to hire a sub servant and that sub servant was ~e 

one that left the shaft opened. 

r think for all of these .reasons, one the cou~ 

should strike the plaintiff's evidence as to fraud and 

even barring that to the punitive damaqes ••• should strike! 

the claim for punitive damages. 

THE COURT: All right, Mr. Baugh. 

I MR. HAUGH: May it please the court, Your Honor, I 
I 
I 

will start first ·with the facts and with the court's per.m~ssion 

will let Mr. Treakle arque the law. 
i 

The elements which were quoted by Mr. Epps are lnot 

really fully quoted. He keeps ·saying misrepresentation bq.t 

in each of the cases it says misrepresentation is conceat;ent 
' I 

but Mr. Treakle will go into that more fully. 1 

I 
Now, Your Honor, what have we proven as of thi, 

time. Take the evidence most favorable to the plaintiff. 1 

i 

First we have proven that in 1975, April there was wind damage 
I 

to a portion of the roof on this building. We have prove~ that 
I, 

! 
only temporary repairs were made to that portion of the rdof, 

I 

i 
by Lynch Roofing ••• I think for $755 ••• it's either $755 or l$775, 

i 
it's in the proposal that he submitted and which is in evidence. 

I 
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20 
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22 

23 

24 

We also have proven that no permanent repairs were made to that 

area. Now, Mr. Billie Lynch testified to this, he said t4at 

when he went back, he was the one that went back in '78 arid 
I 

said no, no other work had been done on it. 

Then we have Mr. Warren Martin's letter to the i 

defendant ·of 

them that if 

May 30, l97S ••• and this is in evidence ••• rem~nding 

they.didn't alrea~y know, reminding them thaJ 
. I 

! 

·~ .... i 

only temporary repairs had been made and what the consequ~nces 

could~be i~ permanent repairs were not made. Now 
. I 

there is 

one other thing ••• Mr. Martin also testified that he coul~'t 
i 
i 

tell.the difference from temporary repair-and the permanent 
! 

repair. He:said he couldn't tell the difference. 

Now, we have also proven that the real estate ~~ent 
~~ ---. I 

representing the defendants in the sale of this property 
I 

i 
represented to Mr. Hull as the only damage to the building! 

that he knew about was the fire damage. Now that's not thr 

exact words but he mentioned this portion had been damaged! 
I 

by fire. There was other talk about the roof, who did the! 

work, the type of work ••• I will just quote two things that! Mr. 
! 

Hull testified to ••• I won't quote them but paraphrase them\ on 
I 

cross •• I was told it was a 25 year roof, heavy beams and over 
I 

structure. Zerkel told me you can re~t assured there is algood 
. ! 

roof up there, asked and told the work was done in a workmanlike 
I 

I 
manner. That was the portion of the fire. So they did tatk· 

! 

~ He did talk with the agents for the defendants about the 
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.. 

condition of the roof. 

2 Now, John Hull further testified that he relie~ upon 
i 

3 Mr. Zarkel, the· real estate agent's representation and he isaid 

4 he checked under the building which was damaged by fire. ~e 

5 

6 

7 

8 

9 

- 10 

talked to the tenants under that section. 

roof under that section. So here you have 

the plaintiff's agent coming in and saying 

i 
He looked at the 

a I0an 1 the purcraser 1 

look how is this, 
i 

or Mr. Zerk~l saying to him look, t!ie damage to this was f~re 
i 

' I 

damage over here on this end. checked on the fire 
I 

He damage, 
' I 

it was repaired cmd he checked the roof that had been I 

11 destroyed by fire, he checked with the tenants underneath 
I 

12 and was asked on cross why didn't you check this and he sa~d 

13 no reason to check anything else. 
I 
I I was never told anythi~g 
I 

14 else. He also said that he would not have purchased it on' 
I 

15 the terms agreed upon, which were the basis of conveyance, 

16 if he had known of the wind damage and temporary repairs. 

17 Now, how much of this diq the defendants know? 
I 

18 They knew the whole thing according to our evidence. knew 

19 the whole thing. I.f you read the May. 30, 1975 letter to •• from 

20 F. Warren Martin to Glade Knight of Quadel Corporation, he 

21 went to the Corporation ••• now, you have got to remembar that 
I 
! 

22 all of these people are interwoven. The principle partner~ 
i 

23 in the Avon Street are the principle partners of the Management 
! 

24 who were the principle owners of Quadel Corporation. So you 
I 

~ have them all three together, just like that, notice to on~, 

LANE'S COURT REPORTERS 

401 7TH STREET, N.E. 1 25 
CHARLOTTESVILLE, VIRGINIA 22901 . 

26 



1 . 

2 

notice to all. But on May 30th he wrote them and told th~, 
! 
I 
I 

if they didn't already know it, he told them then, this.·;is i 

3 what's going to happen. They got no response. Thereafter the 

i 
4 defendants made an insurance company claim. They received i 

5 

6 

7 

8 

9 

10 

ll 

payment in three checks and paid to themselves under the name 

of Quadel Management Corporation and wrote on the check "repair 

wind damage. " 

Now, Mr. Epps argued that· there was really no 

concealment because Mr. Hull was furnished with a check st~ 

• I that had a misrepresentat~n it. It said paid Quadel Manag~ent 
' 

$8121 repair wind damage. That's a very peculiar argument i 

127 

12 that they are saying we are going to rely on this misrepre~ntati~n 

13 

14 

. 15 

16 

l7 

18 

19 

20 

! 

on our check stub to overcome a fact of concealment of a 

material fact. ;_-~y the misrepresentation, itself, it would 

make them responsible because they didn't pay out $8121 wor~ 

of work on that. ! 

Now, Mr. Hull sought to discover the facts--,of thb 
i 
I 

portion of the roof as I said that he had been told about 

had been damaged. 

THE COURT: Actually your client stated in his 

21 testimony 'that he didn't see that when he revi_ewed ••• 

22 MR. HAUGH: That's correct. He said he didn't 

23 know whether he saw that stub or not. That's correct. 

24 Now, there are different roofs on this building 

25 as you heard testified. You_have a building of approximate~y 
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14 

15 

16 
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18 

19 

20 
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22 
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24 

25 

500 feet long, separated I think Mr. Martin said by four ot' five 
I 

fire walls, extending about 30 inches higher than the roof~ 

and there is no evidence that the roof was different color~ 

as Mr. Epps testified. The painting had been done when Mrl 
Martin I believe, himself, went back up, within two weeks,ibut 

that's all the evidence there is~ There is nothing about.l. 

MR. LANDIN: Your Honor, I have to object becau~e 

Mr. Lynch very clearly said there was a difference in coloration 
I 

when they finished the mopping. 

MR. HAUGH: In 1975, but nothing after that. , 

MR. LANDIN: Well, there is no evidence that there 
! 

was anything else. 

THE COURT: The court rec,alls it that way. Of c;:ourse 

we don't know what the situation was when your client 

at it but we have some prior indication that it was in 

different colors. 

' i 
I 

look~d 

I two: 
! 

MR. HAUGH: Yes, sir. Now, Mr. Epps arqued. ··tha'!: the 
I 

. . I 
parties were not responsible for the acts of the agent, ce~tainl~ 

I 

they are. They are responsible for each other's acts. 

are all interwoven. More than that, Your Honor, you heard ~. 
I 

! 

Hull testify that when he and Mr. Zerkel went to Maryland to 
I 

talk to Mr, Austin and Glade Knight, the statement was mad~ 

to him, when he talked 

the statement was made 

make a profit where you 

I 

about the roof and what happened an~ 
I 
I 

by one of the two that you've got tp 

can. Your Honor, 
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l2~ 

' .notice, that is ratification, if ratification is necessa~.· 
not 

THE COURT: That's/. exactly what he said, Mr. 

'· 
Haugh• The court recalls n±m saying you can't blame a man 

i 

for making a little profit. 

. MR. HAUGH: Yes, sir, I will take your word fo~ it. 

It was in answer to the question of what happened to it. 

Now, Mr. Epps argued about unauthorized acts but the corre'sponde 1ce, 

to Avon Street Limited Partnership,.shows exactly what happened, 
-.... 

that they knew everything that ~as going ~n, everything war 
I 
I 

sent to them. They are tl}e owners. They are Quade! Managrment, 

all together. And it also shows that they then took the m~ney 
I 

from the Limited Partnership,·. paid it to Quade! Man·agementl 
I 
I 

i 
Corporation which is there ownselves, and said wind damage

1 

I 

repairs. 

THE COURT: All right, Mr. Treakle. 

MR. TREAKLE: Your Honor,~ I will be fairly brier. 
I 

Initially we had some concern with perhaps a latentdefect, \ 
i 

this defect that was not easily discoverable, whether or not, 
. . I 

I 

if you will, a sin of omission, that is the failure to dis9iose 
i 

that defect would be sufficient to support our cause of action, 
I 
i 

as oppose:i to a sin of c"\!mlmlssion, ·and if anybody has any problems, 
I 
I 

if a man says there are not termites in my house, and the nouse 
! 

i is falling down with termites around him, and it's easily 1 

I discoverable because all the beams are rotted out, it's ea~ily 

seen, nobody has any problems with that, but what if the beams 
I 
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are covered? What if it'·s a defeat that is not easily dis-
1 

coverable and the owner knows about it, is it such a defect 
i 

that would warrant recovery in a case like this.?· We had s1me 

initial concern about that and Restatement of Torts says 
! 

in Section 551, paragraph_ 2,-,·,sub para~raph e, Facts basic to the 
j 

Transaction if he,the seller,knows that the other is aboutlto 

enter into a· .mistake as to them, and that the other becaus~ 
j 
' 
i of the relationship, etcetera, custo.ms of the trade or other 
I 

• I 

objective circumstances would reasonably expect a disclos~e 
i 

of these facts, liability, fraudulent concealment. The ! 

~ 

Supreme Cqurt of Virginia has accepted this fraudulent 

12 concealment argument. They did so in the case of Wa~e v. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Scott, rendered by the court on August 30, 1979, and the court 
i 
i 

in that case, which deals with fraudulent inducement in th~ 
i 

performance and execution pf a contract, the court said 

"Although the formation was free of fraud, performance of an 
. I 

executory contract may be fraudulently induced. By the s~e 

logic, fraudulent inducement to perform may arise when onel 

party induces the .other to perform by concealing some 

fact which excuses performance by the latter·. " 

THE COURT: Let me ask you this, I don't want to 
i 

interrupt your argument ••• 

MR. TREAKLE : Yes, sir ••• 
j 

THE COURT: And I am going to let you go on butj 

what is the duty to make first class repairs to a piece ofr 
I 
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1 

2 

3 

4 

5 

property.?· .. Suppose a man paints his house with cheap paint, 

and the paint comes off in a year's time, is he under a du~y 

to disclose to a potential purchaser what kind of paint he' 

has used? 

~m. TREAKLE: It depends on the circumstances, Ypur 
I 

6 Honor. In a case where representations are~ made to the 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

purchaser that that's a first class paint job or the roof 1 

is good, ·there might not be·a duty to disclose but in this! 

instance, where you have the agent of the seller, r~. Zerkal 

saying that the roof was ~ood ••• 

THE COURT: Suppose it's .just been painted last 1 

year? 

MR. TRE~: The question ·.then1 becomes. ·one Your 

Honor of having just been repainted last year, should the 1 

. . l . purchaser inquire ~ther as to the reason for the repa1n~g 

in your case. That is not the case here. We have the 

statement being m·ade that the roof over Ridge Electronics 

had just been repaired and everything else is fine. So there 
! 

19 is nothing to make the purchaser question the roof fur~herl 

20 on down. The court will recall the facts of the testimony1 

21 the area of the roof ••• 

22 THE COURT: What do you II\ean by fine? Do you m~an 

~ it's not leaking right now or do you mean it's going to laft 

24 25 years? 

25 MR. TREAKLE : 

i 

. i 

Your Honor, I mean that there are1no 
! 
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12 

13 

' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

latentdefects in the material, no material defects in the ~oof. 

There was a representation made that the south end of the roof 
just 

has/been repaired because of fire damage. In essence ••• 

THE COURT: Is latentdef~ct and poor repair or 

cheap repair the same thing? 

MR. TREAKLE: No, sir. 

THE COURT: Well, why do .you call this a. latent ! 

defect? 

MR. TREAKLE: If we could go to the Restatement~ 
I 

Your Honor ••• Restatement $ection 550. Liability for Fraudutent 
who . 1 

Concealment, one party to a transaction/by concealment or bther 
• I 

I 

action intentionally prevents the·other from acquiring i 

material information is subject to the same liability to 

the other for pecuniiry··loss as though he had stated the 

non existence of the ma~erial fact that the other was thus/ 

prevented from discovering. I 

THE COURT: tihat' s the e:vidence of an intention~! 
! 

prevention in this·ca~e? 

MR. TREAKLE : 

! 

I 
Your Honor,. what the evidence is,; 

I 
i 

if I might characterize.it, the seller through their agen~s 
I 

almost lulled ?1r. Hull into a false sense of security. They 
I 

' 

said the only prob~am with the roof is here, over Ridge E~ectron~cs. 
' 

This is being repaired in a first-class workmanlike manne1· 
i 

The representations with respect to the remainder of the ~oof 

was that the roof was fine. Mr. Hull was told that this was 
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1 

2 

3 

4 

5 

6 

7 

a 25. year roof by Mr. Zerkel, that the builder, Mr. Potts, 1 I 
I 

believe his name was, was a good builder,with good reputation, 
I 

he did a good job and he did it for himself. He also at the 

same time was told that the roof over Ridge Electronics 

i was being repaired in a workmanlike manner and since that was 
! 

being prepared he investigated that and found that what Mrl 
Zerkel had told him was accurate, and that was that·:.the work 

I 

8 was being performed in a workmanlike manner. Therefore ha~ 

every reason to believe that Mr. zerkel had not failed to 9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

disclose· something to him, 

a case,.is that ••• 

MR. TREAKLE: No, Your Honor. I think we have a i case 

where we are not talking about paint, we are talking about~a 

I structural defect of a building. We are talking about 

a structural defect in a roof. If we were talking about a1drain 
! 
I field that wasn·' t working, if we were talking about an illegal 
! 

133 

19 
I 

hookup to the city septic system, I think under those cir~stances 
. .. ! 

20 

21 

22 

23 

24 

25 

the seller would have an obligation .to disclose. ·ooincid~ntally 

Judge Pickford h'as ruled in a similar case that that's in fact 
I 

' what the seller's obligation is. The case is University of 
I 

Virginia ••• 

· THE COURT: · In which case is that? 

MR. TREAKLE: The case is University of Virgini~ ••• 
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8 
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12 

13 
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" ... 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Not the name of it but of the three· 

examples you gave ••• 

MR. TREAKLE: The example in fact was a hookup 

to the·city sewer system. What they have done is they have~ 

taken their storm drain system and they have put that in t~e 

city sewer system contrary to the city code. 
• i The case loS I 

i 

University of Virginia, Chapter of Delta Zeta House v. Ar~ur 

L. Phiel and Helen w. Phiel. I have the Judge's opinion if 
I 

the court would like to review it. I also have a memorandpm 

prepared by counsel. I don't know if Mr. Landin has seen i 
I 

a copy of this or not. What I am saying Your Honor is a defect 
! 
I 

of that nature, a material defect of that substance would i 

warrant and place upon the seller an obligation to disclose it. 

That's different from putting a $6 gallon of paint up as ~ppose 
I 

to a $15 gallon of paint. Its distinction is materiality.,. 
I 
I 

THE COURT: And you think the same distinction I 
I 

would hold where you put up one layer of felt and tar ove~ 
! 
i 

it as oppose to a recommended layer of composition roof? J 

i 

MR. TREAKLE: No, Your Honor, I think there is ! 

a distinction there because of the time Mr. Lynch in thisi 

case rep~-i-~e.d the roof. Those were intended as repairs of 

a temporary nature and all parties to that transaction, Mt. 
I 
! 

i 
Lynch, the agent for Avon Street Limited Partnership and 1 

Avon themselves were aware of the fact that this was a temporary 

repair. The man who paints his house may not have that 
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2 

3 

4 

5 

6 

7 

8 

9 

knowledge that this is t a emporary painting:.: He~·may. be. •J• 

THE COURT: How about the man who paints it ·lth 
Wl.l 

the idea of putting it on the market that year and his i real 
I 

estate agent told him l.•t would sell better 

and he buys the cheapest paint available? 

the same position? 

I 

if it's been printed 
I 

Isn't .he in essential y 

MR. TREAKLE: Not really, Your Honor, because I 

painting is a day to day basis, it's like cutting the grass. 
I 

This is a structural defect. This is defect in the roof,j 
I 

where the whole roof_had rolled back. Your Honor, 11ea,rd jhe 

u· test~ony ••• what happened the lip of the ~oof catches up ~d it 

10 

12 

13 

14 

15 

16 

•17 

18 

19 

20 

21 

22 

23 

24 

rod.ls back. 

maintenance • 

I 

I 
And I think the distinction is structural versus I 

The distinction is the size and:· import and 

significance of the defect as opposed to something that is~ 

purely cosmetics. No one will buy a house· .. without a roof. Someone 
I 

may buy a house without a current paint job, a new paint jpb. 
I 

Would Your Honor care to read the latest opinion1 

THE COURT: .:All· .right. 

MR. TREAKLE: Your Honor,_ following basically t~e 

reasoning in that case which was the unlawful hookup to thie 

sewer system, if the Court would like we also have Ware 
! 
I 

v. Scott which we cited previously •••• that was the case w9ere 

the defendant neglected to mention the water problem along 
! 

the driveway ••• we have a copy of that if the court would 

25 care to read it. There is a case of Armentrout v. French! 

LANE'S COURT REPORTERS 

401 7TH STREET, N.E. 

CHARLOTTESVILLE, VIRGINIA 22901 1.34 



.~ ... 

which was decided in October 5, 1979. That was the case of the 

2 septic system. Again very material items that were mis-

3 

4 

5 

6 

7 

8 

represen-ted-: or concealed from the purchasers. 
i 

In .each of:those 

I 

cases, and the case before Your Honor which dealt wit~ the 
I 

! 

sorority case, there was concealment of that fact. A review. 
that 

i 
of the file in that case will show/wha~ happened is that i 

the purchasers unaware of this defect executed the contra9t, 

the sellers aware of the defect did·not disclose it. The! 
' 

9 court ruled in that case that the rec·ision ·. of the contrad:t 
! 
1 

10 was proper. In Ware v. S£:ottY.: defenda.'lt neglected to mention 

that there was a ·water problem along the driveway. The c?urt 

12 found that to be a misrepresentation which would be sufficient. 
I 

11 

13 

14 

15 

16 

In Armentrout v. French, the question was ••• a septic syst~ 
I 

I 
I 

had cracks in it or leaks and was overflowing and there was 

a rather_peculiar noticeable odor in the family room down$tairs 

in the basement. The facts of the case ••• the purchasers ~oming 

136 

17 
i 

to inspect the premises came in the middle of the winter rnd dur ng 

18 

19 

20 

21 

22 

23 

24 

25 

' I the spring months, a balmy day and noted that it was rath~r 
I 

peculiar that the sellers had a roaring fire going in thel fire­

place but the court did not rule that that was sufficient! to 
' 

put them on notice that they should investigate further. i In 

Armentrout the court ruled that that was evidence and tha~ is 

that in the family room where the overflow occurred and tpe odor 

was most prevalent, the attempts by the seller to conceal! the 
I 

problem, the odor and the overflow of the septic system wFs 
I 
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17 
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19 

20 

21 

22 

23 

24 

25 

sufficient to qive the evidence to the jury. 
l 

There is a [onq 
I 

course of cases and I'm certain Yo~ Honor is familiar witp 
. I 

137 

them and counsel are dealinq with whether or not misrepres~ntaticn 
I 

and concealment should be distinquished. The lonq courses! of 
. I 

cases say there should be no distinction. We can cite Youf 

Honor to v. Kyle, Addinqton v. Fulton, looks likel 
and 1 

Costel'o v. Larsen, 182 Ya. 567,/this whole series of case~ 
I 
I 

does not draw a distinction between~ in my ter.minolqy, a s\Ln 
i 

of omission and a sin of commission ••• in response to a dirbct 
i 

i 
question sayinq no, that j,s not a problem, we are simply n?t 

tellinq the purchaser that that is a problem. It is true ! 

and Virqiqia Law recoqnizes tha~ misrepresentation and conrealmeDt 
I 

are one and the same and that the remedies for them are onr 

and the same. I 
I 

I 
I 

i 
The key as we seem to se~ in the cases is one ofl the 

and I 
I 

elements of the fraud action/~ that is it must be a materirl 

defect. It must be a material fact. In~1this case we havel 

a material fact. The roof ••.• Mr·. Hull testified that he wohld 
I 
i not have purchased the buildinq at this price without, andj I 

would ha¥e to qo back to·that abatement in the purchase pr~ce, sc 
I 

that either the roof were repaired properly or that the putchase 
i 

price adjusted accordinqly so that he could have it repair~d 
I 

properly. He ~e!±ed on the fact, on the firm of statement~ 
i 

! 
made by Mr. Zerkel that in fact there was a 25 year roof,epe 

I 

roof was qood. He relied on the fact that this has been crncealed 
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9 

10 

11 

12 

., 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

from him. He had no reason to believe there were any problems. 

The duty to disclose is certainly shown by the cases, The 

damage to the plaintiff, he subsequently had to incur ex~nses 

of some $7,400 ••• I believe is the figure, but he had to go 
! 
' 
' 

out and get that roof repaired because all that was there !was 
! 

a temporary patched job, one layer of felt and a mopping of 
! 

tar. 

That is sufficient, we have shown all of the el~ents 
! 

that are required to show fraud. I might point out· to the 
I 

court, o£ course, it' s th,a standard here, we have a motion 

to strike bythe defendants. 
i 

We feel simply Your Honor, in 
! 

reviewing all this evidence ·that we have 

to go forward and this is most important 

sufficient evide$ce 
. I 

in light of somer 
! 

of the more recent cases that deal w!tli--punitive damages ~d 

such. In response to Mr. Epps argument he cited the case/ 
i 

of Jordan v. Sauve and Koons ••• we have that case here fori 
' i 

the court to review as well, 219 Va. 448. 
i 

We commend tha~ to 
I . 

the court because the court there said in dealing with th~ 
i 

i 
damage issue "All inferences which may be fairly drawn., ffom}> 

the~.·evidencec..must .be :coris~dered: fa1Zorably to: .the~·. plaintiff~= 
i 

and.:where·;;.tliere:.~aref·seve.ral inferences·.which may be drawn!, 

though··.Uhey•'differ in degree of probability, the court must 

. adOpt those most favorable to the party whose evidence i~ is 
I 

sought to have struck out, unless the inferences be stra~ed, 
I 

forced or contrary to reason." 
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19 

20 
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It is very logic that what happened in this case l· is 

there was a concealment of this mater·ial fact, that becaus~ 
•••• .. ·~ ! 

action, he has suffered damage. 
i 

To overrule his case at this 

point and sustain the motion we think would be:; i.lnproper an~ 
I 
i 
i 

contrary to the evidence and we would ask the court to overrule 

the· motion. 

We would offer this to YQur Honor, which deals ~th 

the punitive damages as well. It goes on to say that I believe 
I 

. ~ti' evidence of malice is sufficient for the court to awa;d 

punitive damages. 

THE COURT: Well, what is .the evidence of malice • 

in this case, Mr. Treakle.? 

MR. ~BEAI<LE: Your 

is set forth in Koons and· set 

Honor the definition of malile 

forth I believe in Ware ••• i~ 
' 

a conscious disregard for the 
. I 

rights of the plaintiff. ci~il 

rights, civil claims. In this cas~ we have a defendant, a serie 

of defendants, who are making a profit where they can, or: 

whatever the direct testimony was ••• 

That's the only evidence that I THE COURT: see~ •• 
i 
I 

~m. TREAKLE: Your Honor,. if the court goas furrher 

and goes into the evidence and Mr. Haugh's argument on th~ 
I 

evidence, if the court goes further, and look at the chec~ 
I 

stubs, the check stubs show eight thousand, one hundred ~d some 
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18 

19 

20 

21 

22 
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odd dollars, repair wind damage. 
. .. . I 

That was money that rig~tfully 
! 

belonged to Avon Street Limited Partnership, was paid by the 

general partners of Avon Street toQuad~ll Management for ~ese 

repairs. And the real issue is what happened to that mon~y 
i 

because it certainly didn't go ••• or one of the issues is what 
i 
i 

happened to the money, it certainly didn't go to the repa~r of 

this building and wa assume in subsequent testimony this 

afternoon the defendants will try to explain it. 
I 

THE COUR'l': The notation on the check could be wliat 
i 

it was received for, instead of what it was spent for. 
' 

MR. TREAKLE: Nd, Your Honor, this is the check· 
i 

stub of Avon Street Limited Partner.ship.-~~-- On the previous 
1 

page there is a showing of three receipts, one ·is $1677, ~ne 

$1677, and one $47.- •• 
i 
I THE COURT: They were all received for this damaqe •• 

. I 

I MR. TREAKLE: They were all received for this d~qe 
i 

and then there was a disbursement for that as well. The ; 
I 

money received for wind damage. 
I 

MR. LMiDIN: Well, that's to the Management CorPoratio~ ••• 
I 
I 

MR. TREAKLE: Riqht ••• i 

I 
THE COURT: Well, it could still very well be ar 

I 
I indication from what source the monies oeinq pai9--a.te recleived, 
I 
i L.ANE'S COURT REPORTERS 
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1 Mr. Treakle. 

2 MR. TREAKLE: I am not sur,e I follow you, Your Ho~or. 

3 It's the money being paid to Quadel Management ••• 

4 THE COURT: I understand ••• 
i 

5 MR. TREAKLE: And it's mqney that properly belon~s ••• 

' 
6 THE COURT: But the indic:.ation on the check stubj 

' i 
7 may be for what the money was received that is now being p•id 

! 

8 over to Quadel. 

9 

10 

ll 

MR.. TREAKLE : Yes, sir. 

MR. EPPS: Your,Honor ••• 

MR. TREAKLE: As I understand the testimony of the 
! 

12 re.lationship of the various entities, Quadel Management, 
I 

i 

13 Avon Street Limited Partnership, Quadel Corporation, Avon! 

14 

15 

16 

Street Lim! ted Partnership is the owner of or was the 

at that ·point· in time of the warehouse complex. They 

their managing agent Quadel Management Corporation. 
I 

So w~at 

17 we have is a disbursement of funds of the owners to the 1U4Dageme 11t 
I 

18 

19 

20 

21 

corporation.for some purpose. We submit that now the defendants 
I 

I 

should come forward and show if in fact that was spent on' 
! 

repairs or whatever. 

THE COURT: Well, there is no question about the fact 

22 that it ·waf',n't spent on repairs apparently, Mr. Treakle. 

23 MR. TRE.AKLE: I assume they would acknowledge thflt, 

~ I don't know Your Hone~ but we are no~ at that stage, rigpt now. 
I 

~ But it's not a receipt, the check 279 or whatever the numper 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

I 

was is not a receipt, it's a disbursement of funds that berong 

to Avon Street Limited Partnership and that is a record ofi 

that disbursement. 

to reply? 

THE COURT: All right, Mr. Epps, do you wish i 
! 

I 

MR. EPPS: Yes, Your Honor. I will take some 1 

! 

of his points as I wrote them down but I would like to st~rt 

with the point that Mr. Treakle has· iitbeled·;:this:';soo;:cail:eq 
I 

defect as a latent defect and said. there is a duty.for 

the defendant to have disclosed such a defect to the plaintiff 

before the plaintiff purchased. I think the evidence that 1 we 

have had before us today shows that we are really not in the 

13 latent.defect area. The evidence as it was p:esented thi~ 

14 

15 

16 

17 

18 

19 

morning showed that you could tell the dif~erence between! 

where there had be!en some patching and where the original, 
I 

roof was. 

' 
MR. TREAKLE: Your Honor, I object to that b~cause 

the testimony was that at the time of the repairs, at the i ~ime 

of the patching in April of. 1975, there was a difference·t· 

20 THE COURT: All right, the court believes th~t that 

21 is a ' jury question. There is evidence from which the juey could 

22 believe either of the two facts as stated. 

.23 MR. EPPS: . . i . 
All right, Your Honor, on representations 

I 
I 

~ which may have been made to Mr. Hull by Mr. Zarkel, I don)t 

~ think there has been anything said here that Mr. Zarkel 
LANE'S COURT REPORTERS 
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·1 

2 

3 

i 
represented.to Mr. Hull that was not what the law calls puffing 

I 
! 

and dealer talk. He did not apparently tell him that it was 
! 
' 

a 25 year guarantee on the roof. He said that the fire repair 
I 
! 

4 had been done. He said who had made the other repairs ••• IImean 

6 

i 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

! 

Furthermore the check stub which they said wa~ 

a misrepresentation ••• one was mt any representation to Mr. i 
i 
! 

Hull other than the fact that he asked to see the check stfbs 
! 

and t.tt.e:l were provided to him. There was no knowledgeable, , 

conscious misrepresentation regarding that check stub or 

any concealment by the defendant. I think the plaintiff 
' ' 

bears the burden to prove by clear and convincing evidencej 

that there was no concealment. I think they have not bornel 

that burden. 

I 

! 

As for the case, the University of Virginia c~se 
i 

which they presented the court, there are two things r woUld 
I 

like to point out about that case. One is that when you. 1 

are talking about a sewer hookup, which is what ••• is that what 

it was, a sower water hookup ••• 

MR. TREAKLE: It was a hookup of the storm sewer 
I 

system into the City sewer system. 

MR. EPPS: It's not the type of thing that ~ 

J 43 

24 
inspection, by a homeowner or home buyer would be able to ldetermi!ne 
upon 

/his inspection. In that case you ·are talking about someth~nq 
25 
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that was illeqal and in this case I don • t think tha~ makinql 

less expensive repairs that what some· people say you might have 
I 

I 

to do is illega1. I 

I Furthermore-.. on ·the cpunitive·~.damaqe.:issue, Your 

Honor, I think the statement that Mr. 'I'reakle referred ·t9 as 
I 

6 making a profit, if you can, that \ras aertainly after the-~ 
I 

7 fact,. well after the fact of any concealment, if there was pne. 

I 
s This was two years after the sale and three years after thel· 

! 

9 ·damage was repaired. 
· .. 

'l'HE COURT: Referred to actions though that had 
, i 

10 

11 been carried out prior to the sale . thouql}i. did it not, -Mr. 

12 Epps? 

. 13 MR. EPPS: Excuse me • 
I 

14 'l'HE COOR'l' : It referred t~ actions that had'be~n 

15 carried out prior to the sale, thouq~;. .. did:.i.t . .not? 

16 MR. EPPS: 

17 'l'HE COOR'l':. 

20 ~i ti ve damaqes. 'I'he motion will be overruled. We will 

21 ~ake a five minute .. recess before we begin the defense cas~. 

22 

23 (Brief recess) 

24 

25 
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ll 

_12 

13 

14 

THE COURT: All right, you may proceed. 
. i 

MR. LANDIN: Your Honor, ~e call as our firs~ 

witness Mr. Holt. 

E.LBERT B. HOLT, having been duly sworn, testiified 
I 

as follows: 

DIRECT EXAMINAT.ION 

By: Mr. Landin 

Q Please tell the jury your full-name and 

your business and business address? 

I 
i 

A My name is ~lbert H. aolt and I'm an insurance 
i 

agent in Midlothian, Virginia, which is a subu~b of Richmon~, on 

15 Route 60. 

16 Q How long have you been an insurance agent? 

17 A 20 years. 

18 
I 

Q Did you carry the insurance on the Avon Street 
! 

I 
19 Limited Partnership on this warehouse down here in CharlottFsvill 

i 

20 that is the subject of this action today? 
I 

21 A I carried a part of i~. I did not carry i~ all. 
! 

22 I carried part of it. 

23 

24 

25 

Q 
I Do you recall some damage to the roof causrd 

y wind in April of 1975? 

A Yes, sir. 
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10 

11 

12 

13 

.. 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Holt - Direct 

Q Could you tell the jury whether or not yo~ 
I 

made any inSpection of that roof yourself after the wind ~qe' 

A I did ••• 
I 

MR.· HAUGH: May it please the court, Your Honpr, 

this was the type of information we solicited ••• to offer 

and it was objected to by Mr. Landin. If he is opening th~ 
i 

door, I have no objection to it, but I would then reproff~r 

the instruments. 

· MR. LANDIN: Mr. Haugh's eu1d my recollection : 

is different entirely, Yqur Honor. I think he was trying :to 

offer some other documents of third parties and I'm elici~ing 

from this witness' . . own firsthand obsersations and I thinl<f I 

am-entitled to do that. 

i THE COURT: I think your .question is approp~iate • 

You may proceed. 

A I did go to the buildi.ng the morning after 
I 

I was notified that there was damage. 

Q All r:i.qht, sir, did you go up on the roo if? 
I 
I 
I 

sir. I A Yes, I 
i 

Q Did you use a ladder what means did I or yqu 
! 

use7 

i 
A. You will have to excus_e my ignorance but : 

I 

I honestly don't remember how I got up there really. I asfume 

I went up the ladder but it's not vivid in mind. 

Q Tell the jury what you saw when you went
1
up 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Holt \,. Direct 

~~? I 

A Well, when X did get on the roof, a po~on of 
I 

it was obviously blown off and some .temporary repairs ha1 

been made on that portion that was bare or where the roof/ 
I 

I 

had come back. 

Q What was the nature o~ these repairs? 

A Well, someone had· take.n some 30 pound or : 

. 15 pound black felt, building pape~, felt I think it's called 
i 
I 

and rolled it out .and temporarily put something on it to ~ind 

of keep the wind from blowi~g it away again. 

Q There were weights on .it of some descrip~ion? 

A Yes. 

Q There were further reP.airs yet to be done? 

A Yes, that's correct. 
you 

Q Now, could/describe fo~ the 
; 

jury how bigi 
I 

the area in question was? 
. I 

--to the best of your recollec~ion? 
i 

A It was· in ~e neigllborhood of a thousan~ 

' 18 feet. I think in my notes somewhere there · is a fiqure 1 

I 
I 

19 mentioned of 900 feet. I stepped it off lenqth and widtb, whict 
I . 

20 I believe in my notes is . about' a thousand feet. j 

21 

22 

23 

24 

25 
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25 

Holt - Direct 

A No, sir, not in that amount. 
i 

Q All right, sir, were you aware that Mr. ~anLeaJ 
I 
i 

or that Mr. Martin, through VanLear, had given a proposal 
! 

incorporating this which put the total amount up somewhe~e 

in the neighborhood of $8900.00? 

A Yes, sir, I was aware ~f that •. 

0 Did you then form any ~pinion about the ·· 
that . 

nature of the repairs! were supposed to be encompassed in ithis 
. I 

$~900 ._00 bid? 

A I thought the bid was .completely out of all 

reasonr from what I had seen that needed to be repaired and 
• . . I 

I so wrote my home office, the head of the Claim Departm~nt. 
I 

Q How long have you .been insuring commerc~al 
property against damage from wind and other causes? 

A How long what? 

Q How long have:. you been insuring coinmercial 

properties against loss from wind and other causes? 

A 20 years. 

0 How high did you repo~t to the company that 

you thought this bid was? 

A Well, I believe my notes say that when I first 
i 

looked at it ••• I thought we were looking at a repair bill 

• I of 12 to 13 or $1400.00, that was my judgment at the t~~. 

N~A, when they came through with this bill I wrote and told 

them I thought it was completely out of all reason for a.bill 
I 
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4 

Holt - Direct 

to be that high. ~~~ I d~~ no~ have ~e final word, I 
I 

was 
I 

the field manager who was suppose to be looking at l t andi 
I 

getting the word back to the home office. 
I 

Q Now, you indicated yo~ wrote your home o!ffice, 

5 do you have a copy of that letter with you? 

6 

7 

A Yes, sir. 
you 

Q Would/~ead·. it to the jury please? Iden'bify 
I 

8 it by date, if you will, so Mr. IIaugh can follow you. 

9 

10 counsel •• 

ll 

12 

THE COURT: If you will show that letter tq 
i 

MR. LANDIN: ·Pardon me? 

THE COURT: Show that letter to counsel. 
' I 

13 MR. LANDIN: He has it through production of 
! 

·14 documents, that' s why I was going to ••• 
i 

15 MR. HAUGH: These are some we offered, Yout Honor~ 

16 MR. LANDIN: This letter was not included in the 
I 

17 ones we talked about ••• 

19 

20 

21 

22 

23 

24 

MR. HAUGH: Are you sure?. 

MR. LIDIDIN: Yes, sir, I '.m positive. 

MR;'HAUGH: Yes, it was ••• 

MR. LANDIN: May 13th •.• 

MR. HAUGH: I thought it was ••• may it please the 
I 

court may we be heard out of the prese~ce of the jury. 

THE COURT: All right, ladies and gentleme~ of 
I 

~ the j~z, if you will step into the jury room. 
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25 

I 
(Jury retired to the jury room at this time~ 

' 

MR. HAUGH: Your Honor, we feel that Mr. Lanfin 
i 

has now opened the door to all the documents that were pr~duced, 

as exhibited earlier to the court. They were in the fil~ 

of Mr. Holt. Now, Mr. Holt has taken the stand and said ~ 

this is what he wrote his company. There are papers in there 
I 

where other estimates were obtained. He was working with j the 

I adjustors and it shows all of these things Your Honor. We feel 
I 

••• we are qoinq to object unless the door has been ppenedito it 
I 
l 

because this is just a part of the story. Soiltheastern·.A¢lj?stment 

i is no longer in business. Their records are gone. The only 
I 
I 

records that we have are in Mr. Holt' s file. Mr. Holt acted 

on those in all this matter that was before him. 
I 
! 

I 

150 

'l'HE COUR'l': · What is the purpose of the intefroqation 

of this witness, Mr. Landin? 

i MR. LANDIN: Your Honor, it!..s quite clear ffom 
I 

the evidence that has gone in, including the May 30, 197S!letter 

of Warren Martin that contains a paragraph reference to ~e 
' 

disagreement among the adjustors and ••• 

THE COURT: What beyond what you have alrea~y qott~n 

from this witness do you hope·-to ·get? He's already said! 
i 

that he thinks the estimate was greater ••• 

r~. LANDIN: I think I have to clarify that it's 

not the insured who was producing estimates that were too[hiqh 
LANE'S COURT REPORTERS 
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II 

12 

13 

"" 14 

15 

16. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for the repairs and that in fact the court should-see or ~ear 
i 
I 

the letter in question ••• I am paraphasing the. letter but ~n fac1 
I 

asserts from Mr. Holt's view that the insurer is in essence 
I 

being dealt with unfairly by the adjustor and by the roof$rs 

in producing estimates that are too high, it's going to effect 
I 
1 

their premiums ••• 

THE COURT: Let me see tne letter. 

MR. LANDIN: Your Honor, .I am going to let 

you see Mr. Holt's copy. 1 

I 
i 

THE COURT: I don't see any point in putti~g this 
/ 

letter ill.the record but will allow the witness to testi£:y 
I 
I 

151 

to his opinion in regard to it, as he did in the letter, !but I ~ ee 
i 

no purpose in putting ther .letter in. 

MR. LANDIN: All . right , sir. 

MR. HAUGH: May it pleas~ the court, Your Honor, 
! 

to pursue our point further about·opening the door, Mr. ~andin 
I 

argued it would be prejudicial to open the file of this ~an 

to the jury because it mentions insurance and now he puts 
I 

the ' 
i the insurance man on and said he handled/policy and the 11aim. 

I THE COURT: He's putting him on for the pur~ose 
I 

of giving his observations concerning the actual damage ~o this 

building ••• 

MR. HAUGH: But he is not an expert and he. does 

not have the final say ••• 

THE COURT: Well, I think he has ••• if you wish 
i' 
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20 

21 
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24 

25 

to examine him further as to ·qualifying him as an expert, I 

will allow you to do so but he has testified that he has 

investigated claims of this kind for a period of twenty yTars 

and I think that certainly makes him a prima facie expert~ 

MR. HAUGH: .Could I question him about that? 
I 

THE COURT: Yes, you may. 

MR. HAUGH: I Do you eonsiqer yourself an ex~rt 
I 

in the estimate of damage repairs such as this? 
I 
i 

A Not in the true sense an expert, no. 

MR. HAUGH:' All right, sir •• 

A · But may I make an obse.rvation or may I s4'-y 
! 

one other thing? 

THE COURT: if j . I'd You may clar y what you ust sa1 , 

yes, sir. 

A I don't consider ~self an expert. I thtnk 

an expert would have to be in the business for a number Of 
I 

years in order to qualify to make an estimate of repairs fut 

I have been. involved in roof damages for 20 years and worfing 

with roof damages for 20 years, whereas I don't think 

qualify myself as an expert, I think I know what I am 

about. 

I 
I can 

I 
' I 

tal~ing 
I 

THE COURT: Do you think you are qualified t? have 
i 

written a letter that~ ·you wrote and set out the findings jl:hat 

you set out in that letter? 
I 

That's what my company paid A Yes, sir, I do. 
LANE'S COURT REPORTERS 

401 7TH STREET, N.E. 

CHARLOTTESVILLE, VIRGINIA 22901 
1.51. 

~52 



.. 

Holt -

1 me for. 
I 
! 

2 MR. HAUGH: Your Honor, we cannot question "fhat 

3 his company did under the rulings of the court so far. on1y 
I 

4 his file \~uld disclose what his company did. In answer 1o 

s the letter he Wrote ••• it didn't just directly say in answ~r 
I 

6 to your letter but it shows exactly what they did. I 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

stipulated. 

MR. LANDIN: Your Honor, that • s what we have 

We have in fact stipulated ••• 
I 
i 
I 

THE COURT: Yes, that st~pulation would appear 
I 

to cover that, Mr. Haugh,, but I think that this man can t~stify 
I 

as to his observations which are personal observations. 

MR. HAUGH: About what happened to the roof •• 

THE COURT: Yes, sir ••• 

MR. HAUGH: As to the amount of damage that 

was done ••• 

I 
THE COURT: Yes, sir, and whether he thinks re 

I 

amount of damage is sufficient to warrant the claim that was 

paid in his opinion as a man- who has settled claims of this 

I type for 20 years. 

MR. HAUGH: Your Honor, his file also disclyses 

21 a second opinion in the· amount of $9,073.00. 

22 

23 

24 

25 

THE COURT: 

MR. HAUGH: 

Is it his op~nion? 
' 
' 

Not. his, it's from Forest Hills! 

Associates, Inc. that his insurance company obtained. 

in his file. 
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time) 

Holt Direct 

THE COURT: I will allow you to ask him about 
! 

MR. HAUGH: All right, thank you. · 

THE COURT: Are you ready to proceed gentlefE!n? 

MR. LANDIN: ·Yes, Your Honor. 

THE COURT: All right, call the jury. 

(The jury returned to the. courtroOm at this , 

THE COURT: All right, Mr. Landin. 

i 
0 (Mr. Landin continuing) Mr.Holt, you maJY refe 

I 

to your notes or to your business records if you need to I 

in answer to the questions. Let me ask you, you have 

indicated that after you had walked the roof and.made you~ 

measurement by. pacing the· damaged area, that you wrote 

your company about the damage, is that correct? 

A _ Yes, sir. 
I 

Q Could you tell the jury what the date w~s of 
i 

that letter? 
I 

A That was April 17, 1975. 

Q Did you also write them on May 17, 1975~ 
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Holt - Direct 16 
I 

MR. HAUGH: Is that one that has been int~oduced 

into evidence, Mr. Landin? 

MR. LANDIN: No, it's not. in· evidence. I ha;rTe 

asked him where he got the VanLear estimate ••• 

MR. HAUGH: Is that the VanLaar estimate that 

is in evidence? 

MR. LANDIN: 
! 

The VanLear estimate was the one 
! 

that submitted the Lynch proposal ••. ; 

MR. HAUGH: No, then he wrote on April 11th las well ••• 

MR. LANDIN:, Yes ••• 

MR. HAUGH : Okay ••• 

MR. LANDIN: That's what I am referrinq to. 

A I have a letter from Mr. VanLear's statiqnary 

dated April 11, 1975, written to Avon Street Limited Part~ershiJ: 
i 

••• now this is a copy givinq me the amount ••• their estimate. 
! 

Q And do you know who gave you that copy? 

A I'm not real sure to be frank with you. 1 I beljeve 

I 
that that came to me with this letter from Southeastern 

Adjusting Company, in their letter. 

0 All right, sir. 
I 

A But I am not certain of that. I 
I 

I 
to the circumstanc~s I 

Q Let me refer you back that 
I 

were in your April 17, 1975 letter and May 13, 1975 letter and 

I will ask you to tell the jury what concerned you about these •• 

about this estimate and what effect you were afraid it 
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·' 
Holt - Direct 162 

to have on your insurer and which you expressed to the company 

about? 

A May I check my notes before I speak? 

Q Yes, sir. 

A Now, in answer to your previous question,1 I 

see it in writing I I was given my estimate by Mr. l-ie lone. J • 

MR. HAUGH: May I ask which he is referring :to 

for purposes of the record, Your Honor. 

Holt? 

to now ••• 

THE COURT: 

, 

A Yes, sir. 

i This is the VanLaar estimate, Mr. 
! 
i 

MR. HAUGH: Yes, sir, which letter are you referr. ng 
I 

' 
I 

A This is the April 17th letter which I sa;d 

I am attaching an estimate given to me by Mr. Melone of 
I 

tlile 

I 
Southeastern Underwriters. 

Q Now, that you have had a chance to refresh 
I 
' i 

your recollection, did you express any opinion about whe~er 

the estimate was in line with what you observed on· ':the "i-o6t'? 
I 
I 

A I thought the estimate was extremely high. 

Q And did you express any opinion or do youj have 
I 
I 

any opinion that you expressed to.the company at that tim~ 

I 
about the effect that these estimates were going to have pn 

! 

the insured, the Avon Street Limited Partnership? 

A My opinion and the ••• at that time and t¥ 
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Holt - Direct 
~ 163 

I 

general opinion of an insurance aqent concerning a loss, e~treme~y 
I 

high loss is the availability of insurance in the future f~r 

that insured, if he is spending money unnecessarily for a ~laim 

it becomes difficult after one or two claims for him to get 

insurance. That was my concern. Insureds are the concern of 

the aqents and that's what I was concerned about. 

Q Now, to your knowledge was your insured 

involved in obtaininq this estimate? 

A I didn't understand you. 

Q Was your,insured the one who obtained thif 
I 

estimate? 

A What ••• 
I 

Q Was it your knowledqe as to whether or no~ 

the insured obtained the estimate that you were concerned ~bout~ 
A The insured did not obtain it, no. 

Q I have no further questions of this witn~ss. 

THE COURT: All right, Mr. Haugh. 

CROSS EXAMINATION 

By: Mr. Haugh 

the estimate? 

Q How do you know that the insured did not obtain 
I 

A Well, I can just -relate to my notes •.• 

0 All right ••• 
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Holt - Direct 164 
A ••• and say that I received an estimate: from 

i 

Mr. Melone, the manager of the Southeastern ••• 

Q I believe you said it was attached to a1 lett 

written by Southeastern, do you have that letter? Which letter 

are you referring to by Southeastern? 

A This April 17th memo that I wrote to myl home 

office •• 

Q No, sir, I am asking you what letter y.or got 

from Southeastern that had this attached ta it? 

A This letter ~ight her~, if you'd like t~ , 
' 

see it. 

Q Yes, sir •• 

A This let~er is written to Merchants 

Business from Mr. Melone • 

Q Now, that's not sent to you? 

A No, that was a copy sent to me from the 

company. But it gives the amount of the damage ••• 
i 

Q Did you receive other correspondence from 

the Southeastern Adjustment Bureau? 

A Yes, I did. I did receive a report fro~ Mr. 
I 

Helone ••• this is a letter of companies at interest, which ~ere 
! 

the three involved ••• do you have a copy of that? 
i 

Q 
i 
I Was that the one on the front page marked 
i 

file May 30th ••• no, I'm sorry, on the back marked 6/30/75? 

A Yes, right. 
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Holt - Cross 

Q And you reeeived that.'·.as part of the on going 
! 

transaction concerning your concern about the amount:.~of.~d~age 

and whether the insured would be suitable for insurabilit~ 
! 

in the future? 

A No, I don't think I received that as a result 

of my concern. 
i 

I think I just received that as due cours~ 

being agent and trying to keep the file up to date ••• 

Q You ordinarily would ~eceive these things? 
I 

A Yes. 

Q Now, I band you this and ask you without!going 

into specifics, can you identify it as having come from your 
I 

file? 

A 

Q 

A 

I 
I don't recall this. It certainly may haye ••• 

Would you look through your file ••• 
I 

I 
I 

If you say it did I will take your word for 

it but I don't recall it. 

0 Would you ••• 

A :If:I ·:may look in my file ••• 

Q Yes, go ahead please. 

A I have a copy of it. 

Q And would you tell the jury what this p~ports 
I 

to be and how you got it? 

A I would assume that this came with the ~eport 

made by Southeastern ••• do you want me to read this? 

Q No, did it come with that report? Did this 
I 
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Holt - Cross 

estimate come with tha~ report? 

A Yes, it: did .• 

Q Now, keeping that place, what did this pu~port 
! 

to be, the one I have shown you called the estimate? 

A 

Q 

you want. 
I 

replacl' 
I . 

' l 

A All right, it's a proposal to remove and 

5600 square feet of roofing. 

Q And is that the area that was damaged by ~he 

wind? 

A I would assume so but I couldn't say otherwise. 

Q All right, . now you are referring to a le;ter 
-------

from Southeastern Adjustment Bureau.-, dated 6/30/75 and this 
I 

was att-ached to that letter, is that correct? 

A Yes. 
I 

0 Yo\lr Honor, at this time I would move fori 
! 

the introduction of that le.tter plus this attached estim:at~ 

for repairs ••••• from Forest Hills Associates, Inc. 

MR. LANDIN: Your Honor, apparently I misunderstoo 

but I thought the court said"'~··tbat we were free to question 

this gentlemen about matters within his personal opinion bft 
I 

we were not going to be introducing documents out of his f~le. 

I thought Mr. Haugh was permitted to cross ex~ine Mr. Hol~ 
I 

and ask him if there were.other proposals that were obtain~d, 
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and I assume to ask him how much. I object to them~:going i in 

••• it's the same grounds we crossed before when I went into 

the stipulation •. 

MR. HAUGH: I 
We feel they have opened the door 

Your Honor by the quest~ons he asked about his correspond~nce 
I 

from Southeastern... I 

TBE COURT: I am going to allow you to ask 

questions about the correspondence ·and if you are not 

satisfied with the answers, then we will allow you to int,oduce 

the correspo~dence. I 
I 

Q (Mr. Haugh continuing). All right, Mr. H1lt 

referring to the June 30th letter from southeastern Adjus1ient 

Bureau, to Merchants & Business Men, Mutual Insurance Com~any, 

Home Insurance Company, Insurance Company of North 

with a copy to you, will you look at that and tell 

.Americ,, 
I 

us whe~er 

or not a deter.mination of the damage caused by the wind a~ the 
I 

time in question was made in this letter? 

frankly ••.• 

A I am not sure what you are asking me to ~swer 
I 

I 
I 

Q I • m askinq ••• qo ahead •. 

A I said would-you ask me aqain ••• 

Q Yeh, I'm asking you if you will review thrt 

letter and tell us whether or not that letter contains a 
' . 

determination of the damage done by the wind on the Avon Street 

prope·rty? 
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168 

A Now ••• 

2 Q I refer you to paragraph 3 on the second 

3 page, among others ••• if you will read it all, sir? 

A Okay. Now, will you repeat the question? 

5 Q Now, did this letter, referring to that paragrc~ph 

6 make a determination of what area the roof would have to I 
l)e 

! 

7 replaced? 

8 A Well, it mentions .two figures ••• in the 

9 paragraph the writer, Mr. Melone, mentions 6600 square 

10 Q All right, sir. . , 

11 A But in the ·first paragraph it says it ap~ears 
' 

12 to the writer that approximately 1,000 feet of roof had I been 
I 

' : 
13 damaged ••• 

14 Q Right, but not square feet, 1,000 feet? 

15 A Approximately 1,000 feet of roof had bee~ 

16 damaged. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Now, referring to the 6600 square feet, did 
I 

the letter contain any recommendations of how this could ~e 

I replaced and what would be the most economical way to mak~ 

the replacement or repairs? 
' i 

A ~·lell, Mr. Melone I think, after seeing the 

' situation, his recommendation was to repair the whole are~, not 
I 

the small area that I had looked at and he had looked at, ~but 

the whole area according to this letter here. 

Q And did that letter contain an opinion from 
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Holt - Cross 16 
him that that would be the most economical way to replace the 

whole 6600 square feet? 

A Yes, it did. 

Q And with that does the letter refer to the 

amount of the estimate that he obtained from Mr. Walter 

of Forest Hills Associates, Inc.·? 

A Yes, it did. 

0 And how much was t~at amount, sir? 

A $9,073.00. 

Q That's all I have of this witness. 
I' 

THE COURT: Any fur.ther ques-t;ions, Mr. Landin? 
i 
i 

MR. LANDIN: Yes, sir. 

REDIRECT EXAMINATION 

By: Mr. Landin 

0 Mr. Holt, is there to your knowledge any : 
I 

requirement in policies.~ involved in this case that the intred 

is required to expend all mone.y received from the compani,s 

in repair, whatever it was that the company issued the money 

for? 

A No, sir, there is no such phrase or polidy. 
I 

Q All right, no further questions. 

THE COURT: Any further questions? 

MR. HAUGH: Yes, sir. 
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RECROSS7EXAMINATION 

By: Mr. Haugh 

Q Is there any requirement of your policy that 

the mortgagee be named in the check for payment? 

I A Is there any requirement that the mor1;:g~g~e ••• 

Q Yes. 

A Not unless the words "as their interest may 
i 

appear" and the policy is endorsed as to how payment would 
I 

be made. , 

170 

Q Does this policy contain any_language concernizg 
I 

that? 
! 

A -Not to my knowledge, I would have to go ~ack 
I 

and study the policy but I don't recall any. 
i 

Q would you ••• would you look at it right ~ere? 
THE COURT: The court doesn't see the releva1ce 

of your question, last question ••• I 

M.~. P.AUGH: Sir? 
see 1 

THE COURT: The court doesn't }:he relevance !of 
I 

your last question as to the issues to be determined by the 
i 

jury in this case. 

MR. HAUGH: All right, sir. 

THE COURT: May this witness be excused? 

MR. LANDIN: Yes, Your Honor. 

THE COURT: You may be excused, sir. 
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MR. HOLT: Am I free to leave? 

THE COURT: You are free to leave. 

MR. LANDIN: Mr. Zerkel. 

DOUGLAS L. ZERKEL, having been duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

By: Mr. Landin , 

Q Mr. Zerkel, tell the jury, if you would 

you full name and your business? 

A I'm D9uglas L. Zerkel, I have a commercial 
I 

i 
and investment service division of the Roy McGavock Realt~ 

Firm. 

Q How long have you been in the business 

with Roy McGavock? 

A Since 1975. 

Q What·is your general background for reai 

estate in this area, if you could give that to the jury? 

of Virginia. 

A 
i I've been licensed since 1952 in the State 
I 

i 
Q Is there any particular type of propertylthat 

you normally deal with as a broker, commercial or residen~ial? 

A I do any and all, wherever ••• whatever the 
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situation is. 

Q All right, sir. Now, in 1974, were you famili 

with the Avon Street warehouse? 

A Yes. 

Q Built on Avon Street Extended? 

A Right. 

Q Could you tell the jury whether or not you 

had any connection with the origina~ owner of that warehouse? 
! 

A I had known the or~ginal owner fer a numb~r 
i 

of years and after my ret,urn to Virginia and to Albemarile ! 

County, we~aga~ made contact and I helped him in purchasipg 
I 

some land that he was interested in, in Albemarle and Fluv~a 

areas and he then started building the warehouse. 

Q What's that gentleman's name? 

A Mr. Potts. 

Q Mr. Potts? 

A Theodore Potts. 

Q Now, who did he sell the warehouse to? 

A Sold it to Goodman Associates. 

Q Did you have any role in that sale:,;,. in ~at 

transaction? 

A Yes, I handled that sale. 

Q Who purchased it after Goodman? 

A The purchase after Goodman was by Mr. Hull. 

Quadel Corporation came into the same •.• among the Goodman · 
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Zerkel - Direct 

purchase and among the time they had it. 

Q Is it~correct that the Avon Street Limite~ 

Partnership was basically transferred from Goodman to othe~ 

partners? Is that your understanding of what happened? --or 

what is your understanding? 

A I don't know what transpired between GOodman 

and Quadel other than Quadel Corporation assumed the owneiship 

role as far as my knowledge is concerned. 

Q The principals involved with Quadel ••• 

A That's r~ght. In oth~r words Goodman ceased to 

be in the pictu~e and Quadel came into the picture. 

Q When you are talking about Quadel you are 
! 

talking about Mr. Watson, Mr. Austin ••• 

A My first contact was with Mr. Glade Knig~t 

l'rho was their, as I understood it, their Richmond regionall 
I 

manager, division manager, whatever. 

Q I see. Were you the managing agent or the 

management agent for Goodman Associates? 

A No. 

Q Were you the rental agent? 

A No. 

Q How about when Mr. Knight came into the 

picture, did you act as rental agent during that.time? 

A My arrangement with both was that·I was here 

locally, they were in Richmond, if we had vacancies and It 
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was able to lease the space out, I participated in the co~issicn. 

Q Were you actively engaged with the build~ng 
! 

when the fire occurred at Ridge Electronics, Inc.? 

A Not anymore than in my role to help fill! 

vacancies. They ••• if they found a tenant that was it. If I 

found a tenant I got the commission. 

Q A substitution ••• bascially a change of 

personnel occurred right about the 'time of the fire, did ~t 
! 

not, and that • s when Mr. Knight got 

A As I recollect the 

involved with the bui~ding? 
! 
I 

fire occurred ••• no, l,~t 

' 
me think, I think it was with Goodman and I think Mr. Kni~ht . 

came in sometime during the renovation program as I reca~l. 

I don't have specific dates because I wasn't aware of 
I 

exactly the scheduling of the transfer of ownership or w~atever 
I 

15 it was that took place. 

16 

l7 

18 

Q Well , through Mr • Po'bt.s , and then Goodman 
I 

and then into Mr. Knight and the gentlemen that he was working 
! tq for, was it ever your respansibiiity to effect repairs 

19 the premises? 

20 A Responsibility, no, cooperation, yes. Mr. 

21 Knight of Quadel was also in the Richmond area, we talke4 

22 frequently by phone. We talked about leases. If I got ~ 

23 complaint he knew about it. 
i He carne up and took care of1 
! 

24 a number of his own complaints whenever tiley called him l 
I 

25 direct. He inspected the property on his own. 
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knew he was here, sometimes I did not. 

Q So if you got complaints, the tenant cal~ed 

you, you would pass them on ••• 

A Yes ••• 

Q But that was not your primary duty? 

A That was not a written responsibility, 

Q Now, you had an exclusive •.•• did you have I some 

arrangement for the warehouse to ~~~ Hull for the Avon S~eet 
I 

Business Center? 
I 

A l-1r. Knig)lt and I discus sed the sale of t~e 
i 

building and I was given an exclusive, I think on the 30tf of 

l~rch ••• excuse me just a minute ••• and it ran until Octobef of 
I 

••• if I ·am correct ••• my exclusive for Mr. Knight was ••• wirnesse 
I 

the following signatures and seal the 30th day of March, 1976 
I 

~nd it was an exclusive until the 1st day· of October, 197p at 

6 o'clock. 

Q What is your recollection as to the askifg 
! 

price for that building when it went on the market? 

A $650,000.00. 
I 

Q What is your recollection as to the fir,t 
I 

offer that Mr. Hull made ••• the amount of that offer? 

A I don't recall the various 

Hull and we discussed. It was in and out of 

times as far as his interest '!."'as concerned. 

price was $605,000.00. 
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zerkel - Direct 

Q Were you anxiously after Mr. null to buy this 
! 

! 

I 
A Mr. Hull was an Inves~or/Client and I-was 

! 

lookinq for any property that came into the picture in 
i 

Charlottesville that represented an investment. We adverJised 
I 

this bui~ding and Mr. Hull showed interest in it. 

Q Did you go out to the property with Mr. 

Hull and show it to him? 

A Yes. 

Q Do you r~call whether you went on more tban 

one occasion? 

A Now I would say I went on more than one 

occasion. 

Q Did you ever go up on .the roof with Mr. ~ull? 
I 

A No. i 
I 
I 
I 

Q Did you have any instructions from !~. K~ight 
I 

or anyone connected with the Avon Street Limited Partnersrip 
I 

! 
while you :·-were . dealing with Mr. Hull , as to what you wer~ 

to say or not say about the condition of the building? 

A No, I had no instructi~ns ••• no. 
I 

Q Did Mr. Hull request from you or throughi 
i 

you in£or.mation about the financial affairs to do with th~ 

'building? 

A Yes •. 

Q Did he ever request of you anything tha~ Mr. 
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Knight or the partnership refused to provide? 

A No, they provided the .expense information! and 
I 

detail we wanted. 

Q Did you make any representations to Mr. Hull 

about the condition of the repairs that had been made to tfe ••• 

from the ~ire damage to the Ridge Electronics area? 
' 

• I 
I 

A 
i 

I made no representations, I expressed an 
I 

opinion that the __ building had been repaired and had been 

reoccupied. 
I 
i 

Was this ·opinion based on your knowledge lof 
' I 

Q 

VanLear, Incorporated? 
I 

A I had no knowledge of VanLaar, IncorporaTed. 

In fact I did not know who the general contractor was maktng 

the rapairs at the time. 

Q Did you express any opinion to Mr. Hull •bout 

the original construction of the building? 

A I expressed my opinion that it was a sourd 
I 

constructed building, soundly constructed, and to the bes~ of 
I 

my knowledge was in good repairs, subject to normal wear rnd 

tear. ' 
I 

Q Did you express to Mr •. Hull any 
I . 

represen~ations 

of guarantee about the roof ••• 

A No, sir ••• 

Q Any portion of the roof? 

A No, sir. 
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Q Did you at any time seek to induce Mr. H~ll 

not to make his own inspection or to ••• or not to have anyone 
i 

else make an inspection for him? 

A No. 

Q Did he ever ask to have access to anythi~g 

in connection with the buildinq·that you refused of him? 1 

A That I refused? 

0 Yes, sir. 

A None. 

Q Are you aware of anything that the pari;n~rship ,. 

or any request that the partnership refused of him durinq,the 

period of negotiations? 

A I am not aware of anything that we askedj that 

th~y refused, no. 
I 

Q Now, I think when I talked to you about ~is 

case before'you indicated that you did not have any perso~al 

knowledge of wind damage in April of 1975, is that correc~? 

A I had no knowledge. 

Q So consequently you did not discuss that[with 

Mr. Hull one way or the other, is that right? 

A That's correct. 

Q Did you at any time during the ••• durinq rour 

dealings with Mr.Hull attempt to cata!loque for him all oflthe 

repairs that had ever been made of the building at anytimf 
I 

during the time that Potts built: it and up to the time he I was 
seeking to buy it? 
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1 A No, I did not·~ 

2 Q Did he ever ask you t~ do that? 

3 A No, not to my knowledge. 

4 Q Now, during the time you were dealing with Mr. 

5 Hull, did you know that he had taken other people out there 
! 

6 to look at the building? 

7 A I met with Mr. Hull out there with an. as~ociat! 
I 
' 8 and with Mrs. Hull. 

9 

10 

ll 

12 

13 

14 

15 

Q Do you recall who the associate was? 

A Mr. Pet~··· 

Q Mr. Hunt, is that ••• 

A Pete Hunt, that's correct. 

MR. HAUGH: Who, I'm sorry ••• 

A Hunt. i 

Q Hunt and 
I 

I 'in·.-. leading~ ,the·- witness~~ £rom.: h4s 

16 deposition ••• 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I'd have to look for it. 

Q Did you kriow what Mr. Hunt's business h~d been 

in ter.ms of real estate? 

A No. 

Q Now, you know there was wind damage in April 
! 

of 1975, I assume, is that right? 
I 

A I have learned that there wa·s wind damac;te, 
I 
I 

yes. I 
I 

Q Right. Now, in a period subsequent to April, 
! 
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1975, or ••• well, let me limit it to this. In .. the.:: per±od :·.that~'YO 

were dealing with Mr. Hull, starting March 30, 1976, whenever 

your exclusive started and up until the time he bought the 

building, did you receive any tenant complaints about problems 

with the roof? 

A I have no record of ••• when I get a maint~nance 
t 

! 
complaint for r1r. Hull, I phone it through ••• 

Q I may have confus~d you, I mean during ~e 
! 

i 

period of. time that you were engaged in selling· ,the builfinq •• 

during the time that you-were actively engaged in selling;the 
I 

building and up until the time he bought it, do you recall 
I 

I 
receiving any complaints from any tenants who were then ar 

' 

the warehouse that they were having roof problems? 

A I d~n't recall any t~at. l bandlPd. 

Q I understand. Now, can you tell me ••• well, I 
I 
I 

don't think I have any other questions of you at this t~. 

Thank you, Mr. Zerkel. 

THE COURT: Mr. Haugh. 

CROSS EXAMINATION 

By: Mr. Haugh 
i 

Q Mr. zerkel, when did you learn of the 1~75 

wind damage to the roof? 

A It was in the mid winter of 1978 when we got 
i 
I 

••• we thought we had scupper freezing problems and leaksj 
I 
I 
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continued •• it was some period of time before anyone could ,get 

on the roof. I think if you recall it was several snows on 
i 

snows and the leaks began to appear in three tenant's are~s 

to my knowledge, all along the front of the building, and ,the 
i 

5 leaks got progressively more serious. When we could get dn 

6 

7 

8 

the roof and make an inspection ••• well, not we, I have not been 
I 
I 

on it, but whent:the roofing man, Mr. Lynch, who was the o~e I 
i 

used when I built Ednam Village, I considered that he wou~d 
i 

181 

9 know what to do so he wen:t up and.made the inspection and)reported 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

that there was a defect that was causing all the leaks. 

Q Now, you did know about the fire damage? [ 
I 

A I knew of the fire, yes. 

0 And you mentioned that, to Mr. Hull? 

A Yes. 

Q I will ask you, what was Mr. Hull's reac~ion 

or actions after you told him that a certain area had bee~ 

damaged by fire? 

A Well, the 12,000 foot .section that represented 
I 
I 

Ridge Electronics was in effect a box, it was in between : 
i 
I 

two fire walls·, and that section was rebuilt in its entirety, 
i 

except for the outer walls. 
i 

I 
Q Did Mr. Hull inspect this area that had ~een 

~ fire damaged? --as far as you know? 

24 

25 

I 

A A cursory inspection. I had satisfied mrself 

through just the knowledge that Ridge had moved back in 
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were back in business and business as usual, and that there. had 182 

i 
been a contractor on the job effecting the fire repairs. : 

So we presumed, accepting the contractor's final bill meant 
i 

he had done a workmanlike job. 

Q Were you aware of any other damage, maj~f 
I 

damage, that had happened to the building prior to the t~e 

you started neqotiatinq with Mr. Hull? 

A No. I.kriow of non~. 

Q 
I 

If you had been aware that there had bee~ 

wind damage, would you have mentioned that to Mr. Hull? , 

A Absolutely. 
' 

Q Do you consider that important in selliny··· 

MR. LANDIN: I am goinq to object. It's 

callinq for a conclusion on the part of the witness ••• 

THE COURT: Objection sustained. 

MR. HAUGH: Sir? 

I 

·I 

THE COURT: The objection is sustained as tojwhetht 

or not he considered it important. 

MR. HAUGH: Oh, all riqht, sir. Now, you said 
I 
' ' 

you were given an exclusive on March 30, 1976, who gave you 

that exclusive, Mr. Ze~el? 

A Mr. Knight, Glade Knight. 

Q And who did he siqn for? 

A Just siqned Glade M. Knight. 
I 

Q And what parties are listed in the capti~n of 
I 
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your exclusive? 

A Polly P, McGavock, Re~ltor was given thei 

exclusive right to sell, at $650,000.00 up until~the 1st of 

October, 1976. 

Q 

A 

Just by Mr. Knight alone? 

i 
Yes, if that's.his signature, I think itiis. 

0 1 Now, did I understand .from you that durizig 
I 

this period of time prior to entering into a contract of i 

l 
purchase with Mr. Hull, that various offers and counter offers 

I 
were taking place? 

A Yes, we had discussed with several perspe~tive 

buyers. We had an offer that would not fly and several ~ople 

interested but no f-irm taker until Mr. Hull. 
I 

0 Before your authorization to sell, who do 
I 

I 
you report these things to, these offers, whether they were 

valid or not? If you reported who did you report to? 

in 

A 

Q 

A 

GenerallY through Mr.. K.night. 

So all your dealings went through Mr. Knight? 
! . 
I 

On one occasion I think I went to headqu~ers 

Rockville with Mr. Knight but as I recall it was nothing to 
I 

do with the contract ••• specific contract ••• i 

0 It was just... i 
i 
I 

A To answer your question, yes, I would hate 

dealt with Mr. Knight. 

0 Okay ••• 
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A I believe there was a time when he was about 

to leave Richmond and go to Rockville and whatnot •• I just can • t 

pin that time down as to whether it was someone else on ttie 

scene or not in Richmond. 

Q Now, I understand you .to say that you haq 

no responsib;lity for effecting repairs during the time you 

I 
were discussing this with Quadel? 

A That's correct. 

Q But that you were here for local assistarice? 
I 
i 

A I coopeJ;a ted • • • i 

Q Well ••• 

A Yes, because of my ability to lease the 

property • 

deal of trouble with the overhead doors and I believe I tqld 
i 

Mr. Knight that I knew of a contractor that could come ini 

and repair the doors but that was a contract in effect be,ween 

I 
Quade! and the door repairer and I would have, under norm1l 

circumstances, sent the bill to Richmond to Mr. Knight. 

Q But you were never ask.ed to render any 

assistance because of wind damage by anybody? 

. A Not specifically and certainly not under contr ct. 
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Q All right. Were you t.he exclusive agent for 

this property? 

A Yes, it was ••• 

Q You had an exclusive listing? 

A Yes, it was my listing through the Polly 

McGavock firm but they were the.broker. 

Q Right. And when it wa.s sold, did the selO.ers 

pay you a commission? 
I 
I 
I 
I A Yes, we took an initial commission and ai 

second ••• the balance of the commission was riding the second 

trust. 

Partnership? 

f 

i 
I 

Q Are you aware of the name Avon Street Li~ited 
I 

·A 

I 
I 

Yes, I think that was the group that Quadel 

operated under. I 

I 
Q I just wanted to clarify that. Was the wind 

I 

damage that you subsequently learned about in the same lo~tion 

as the fire damage? 

MR. LANDIN: Your Honor, I am going to have 

object because the witness has said he has never been up 

roof. 

THE COURT: Do .. you know the answer to that 

question of your own knowledge? 

~0 I I . 

~ theJ 
I 

A Yes, sir, I know where I was told the wi~d 
. 

damage was, in the front of the building ••• 
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THE COURT: Do you know of your own knowledge? 

A No, I didn':t see it. 

THE COURT: Objection sustained. 

Q Did you testify that you went in the bui]dinq 

with Mr- Hull prior to the purchase? 

.A Yes, we went in and around it. 

A Well, there are 48,000 square feet in 4 
I 

12,000 foot bays and some.of those were subdiirided down t9 

6 and 3,000 feet so we w~nt throuqh the entire buildi~g. 
i 

Q Do you recall where Communication Serviceis 

' was located in 1975? 
--- -M -

A Conununicationc Services. -was- the Motorola 
end 

group at the north/front of the building, north and front.! 

we have. 

Q All right, thank you very much. That's aO.l 

A Let me just check myself ••• 
i 

Q Wait a minute, I think he wants to check.! •• 
i 

A Yes, Commuications were north of the fronlt 

of the building. 

THE COURT : All right, anything further, Mr. 

Haugh? 

MR. HAUGH: Yes, Your Honor, I would like 

introduce into evidence ~~e listing of this property. 
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ask that it be introduced into evidenc~ as the plaintiff's 

next exhibit.-

MR. LANDIN: Your Honor, _I don 1 t see the relevanc 
! 
i 

of the listing itself. If' theJ:e is .. something incident to ithe 

document that has not been covered in the examination then ••• -
! 

MR. HAUGH: Well, there is some question as tO : 

the'parties,_-Yaur-.Honor.-. The:-listiilg is signed by Knight [and 
I 
i 

the deed is signed by several people, to show ratification of 
I 

the agency, that's all. 

the thing ••• 

THE COURT: All right, si_r. 
not 

MR. LANDIN : We have I denied that Mr. Knight 

I 

I 
signed 
I 
I 
i 

i 
I 

MR. HAUGH: All right, You don't deny the agency? 
I 
! 

MR. LANDIN: No, I don • t deny he signed the i 
I 

contract. I If you are arquing the legal point then I... i 
, I 

MR. HAUGH : Then I would _ask that it be intfoduceJ 

into evidence, Your Honor. 

THE COURT: All right, sir. 

MR. HAUGH: Could we have leave to 

and substitute a copy at a later date? 

THE COURT: Yes, leave is granted. 

received as exhibit number 6 for the plaintiff. 

I 
I 

withdraw! this 

I 
I 
I 

i 
It will be 

I 
I 
! 

I 

(Plaintiff's exhibit number 6 was so receiv~d 

into evidence at this time) 
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MR. HAUGH: That's all we. have, Your Honor. 

THE COURT: All right, Mr. Landin. 

REDIRECT EXAMINATIO~t 

By: Mr. Landin 

I 
Q One thing further, z.tr .. Zerkel, before you1 

go, do you recall sending around a questionnaire to each o~ 
I 

the tenants during the period of ttme that Mr. Hull was 

negotiating or looking at this building? 

A I think 'it was· ·prior to Mr. Hull' s most 
I 

intense interest but it was during the time we were talkin~ 
I 
! 

about the sale of the building and Mr. Knight prepared a 

questionnaire and forwarded it to ••• in order for us to asc~rtai 
i 

what the tenants were going to do in the future, if they wrre 

going to renew ••• it was that type of question. 
-I 

' 

Q And you actually sent them out through yofr 

office, did you not? 

A Yes, over his signature. He sent me the 

questionnaires and we distributed them, yes. 

Q And the purpose of the questionnaire was jto 

find ·out long ••• if the tenants were going to renew? 

A Right. 

Q How long they had left and if they wera 

happy basically,.is that right? 

A Right, essentially. 
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Zerkel - Recross 

1 Q All riqht, sir, thank ~ou. 

2 THE COURT: Any further questions, Mr. Hauqh? 

3 MR. HAUGH: Yes, sir, I do now, Your Honor. 

4 

5 

; 

6 RECROSS EXAMINATION 

1 By: Mr. Bauqh 
I 

8 Q These questionnaires, .did they deal with.: •• you 

9 say whether the tenants had any complaints or not? 

10 A Shall I CJ,nswer:-:each of the ••• .I 

ll Q Well, just if you can &nSWer that one, if 
I 

12 you had any complaints about the condition of the buildin~ •• is 

13 that included? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

' 

A Nothinq about the complaints. 

0 That's all. 

'l'HE COURT : Any further questions of this wi~ess? 

MR. LANDIN: Yes, sir. 
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REDIRECT EXAMINATION 

By: Mr. Landin 

· Q Just if you would, Mr. Zerkel, tell the jury 

what the date was on that questionnaire? 

A Auqust 10, 1976. 

Q Thank you, sir.· 

: 191 

. THE COURT: May this witness be excused, ge~tlem ? 

MR. HAUGH: Yes, sir •. 

THE COURT: Mr. Landin? 
I 

MR. LANDIN: . As far as I am. concerned, Your ! Honor.: 
, i ' 

I 

TBE COURT: You may be ex.cused, sir. All right, 
I 

the next witness for·the defense. 
I 

MR. LANDIN: Your Honor, .I would call Mr. G+ade 

Knight to the stand • 

as follows: 

By: Mr. Landin 

GLADE M. KNIGHT, having been duly sworn, 

DIRECT EXAMINATION 

Q Mr. Knight, tell the jury your name, ple~se? 

A Glade M. Knight. 

Q And your address? 

A My business or ••• 
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Knight - Direct 192 

1 Q Business? 

2 A 1001 E. Main Street in Richmond, Virginj;a. 

3 Q What is the name of your business? 

4 A Knight/Austin Corporation. 

5 Q What kind of business is that? 

6 A It's an investment real estate business. We 

7 acquire.and manage apartment buildings. 

8 Q How long haveyou been in ·that business? i 

9 A Since 1972. 
i 
I 

10 Q How ~ong have you been engaged in the .b~siness 
I 

11 titled. ~ight/Austin Corporation,? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Since:l978, June of 1978. 

Q Tell the jury a little bit about your g~neral 

background, your.schooling and business experience? I 

A Okay. I attended 
I 

the Brigham Universitiy 
.I 

in Utah. In that area I grew up. I came to Virginia in 1 

the military and spent three years in the military. 

discharge I went to work for a company in real ~state 

Upon my 
I 

investments. I attended various schools related to that ~d I h~ve 

been basically employed either in my own comwany or a pax:tner 
of time 

in other companies during that entire period/ ~elated en~irely 

to apartmentr:, ;;a .·.couple ·.of motels. our. primary · busines~ is 

that of acquiring and managing apartments. '!
1. 

0 Where do you and·your family live at thi 
present time? 
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A We live in Midlothian, Virginia. 

Q And your business address is Richmond, Viirgini~, 

as you have indicated? 

A Yes. 

Q What was your fiJ:st relationship with this 
. I 

I 

Avon Street Warehouse? Just tell the jury how and with wrom? 

A Okay. I was working as a regional manag~r 
I 
: 

for the Quadel Corporation out of Richmond. This was thel only 

warehouse that was managed by that corporation. I coverer the 
I 
I 

area of Lynchburg, Charlottesville on down to Virginia Be~ch, , 

and was responsible for the day to day management, the opfratio 

the complaints, the general overall management and . wel fai-eo .- " -, . .. .. . . . ' . . . - -~ .... 
' 

of the projects within that region. 

Q Now, did you during that period of time ~ave 

responsibility for handling repairs for example? 

A Yes. 

Q What was the situation in 1974 when the ~ire 

occurred? Who was your employer at that time? 

A In 1974 I would have also been with Quad~l. 
I 

That was prior to the time that the Goodman Corporation w~o 

originally owned the project had sole or transferred its 

interest to Quadel Corporation. 
i 

MR. HAUGH: I'm sorry, I didn't hear that la~t ••• 
! 

A The interest was transferred from the Goodman 
I 
; 

Associates to the Quadel Corporation, a transfer of the general 
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1 partnership interest to that corporation. 
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Q And the general partners at the time of the 

transfer became Mr. and Mrs. Watson, Mr. and Mrs. Webb, ~. 

and Mrs. Stewart and Mr. and Mrs. Austin, is that right? 

A That's correct. 
I 

Q Now, did you stay on in the same function you 

had-.~before. in managing the property? 

A Yes. 

Q What I am asking did the transfer of ownership 
i 

effect your duties with regard to.the warehouse? 
I 
I 

A I did not have the duties of managing the 
! 

warehouse except through the Quadel Corporation. 

Q Do you know what the sales price was or what 
I 

the purchase price was when the property was transferred ~rom 

Goodman to Quadel? 

A Goodman's partnership that purchased thei 
I 

project paid $599,900.00 for the project in 1974. 

Q And this partnership is the one Messrs. Webb, 

Watson ••• 

A That is correct. 

Q Could you tell the jury a little bit abo~t what, 
I 
I 

the experience was that~u had with the repairs to the fire 

damage? Did you get involved in that personally? 

A The fire damage, under the Goodman 

all con tracts had been let. Mr. ·warren Martin with 
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VanLaar & Company was the general contractor. That work was 

well in progress and to a great extent had been completed. 

My responsibilities during that time were to inspect, mak~ 

sure that the work was adequately being done and look aft~r 

generally the assets of the partnership, that being Avon Street 
I 
I 

Limited. 

0 All right, :the fire repairs were<effecte4 on 

what period of time, do you recall.· •• the general period? ! 
I 

A I believe that was in the latter part o£11974 

and probably in the fall pf '74. It was completed in the I 

spring of '75. 

Q Did you have any particular problems witq the 
I 

roof area on the other aspect of the bqilding ,.the lower er?,d 

of the building, that was not -involved in the fire, prior: 
! 

to the .fire damage? 

A I wasn't involved in it prior to the fire 

damage •• 

0 Well, now what .. you w~re aware then? 

A There were during the time I·was watching· 

for the management minor problems. Mr. Hank's originals ! 

was one of the tenants there. They had an air conditioner 
i 

on top of the roof and there was some leakage from the 

installation of that air :::/~o!l.9:~t-~~.9!ler.. Prior to the time i of 

the wind damage· I think that was the only leak that I wasi 

aware of. 

LANE'S COURT REPORTERS 

401 7TH STREET. N.E. 

CHARLOTTESVILLE, VIRGINIA 22901 
1.87 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
.. -... 

12 

13 

' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Knight - Direct 

Q All right, now both ~. Martin and I believe 
I 
; 

Mr. Lynch described the roof structure in· the roof area of 
. ' 

the building, what is your recollection of the fire walls 1 and 
I 

of the elevations of this building? 

A Well, in the area the .:.Ridge::Electronics 

occupied, which was the burnt section of the building, is.at 

a higher level and then from there · it kind of tiers down. i 

j 

That portioncof::the building, of course, was completely rebuilt. 
I 

' 
I 

at the highest ooint, to see across the ~uildin~, and hav~ 

a general observation of the roo~ 

Q When did you become aware that the wind ~ad 

damaged a portion of the old section of the roof? 

A I was called I think around one o'clock 

in the morning. I can't even remember who made the call b~t 
I 

it was immediately after the damage had been sustained by! 
! 

the wind. 

Q And what did you do then? 

A From that tL~e I knew that Mr. Martin had 
I 

been there as the contractor on the project. I believe t~at 
I 

I contacted him, said we have a problem, can you get out ~here 

and do anything to stop whatever damage there might be ex~sting 
! 

on "the roof at that time. 

Q Okay, did he ever report to you'that he h~d bee 
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out there? 

A Yes, I was aware that he had been out there. 
I 

Q All right, I am going to show you plaintiff's 

exhibit number 5, which is a letter to Avon Street Limited 
i 

Partnership from Edward VanLaar and the proposal of April\11, 

1975 from LYnch Roofing Company-and I am going to·ask youlif 

7 you can tell me when you saw either of those? Let me ask you i 

8 a little bit easier fashion, do yo~ recall receiving that lette 

9 of April ll~ 1975, about the time it was written? 

10 

ll 

12 

13 

14 

15 

16 

17 
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25 

A Yes, th~se came into my office and I'm s~re 

were reviewed at that time. 
I 
I 

Q Do you recall whether or not the proposa~ of 

April 11, 1975 was attached? 

A I believe that did accompany it ••• the letter. 
! 

Q Now, in response to this letter, during ~his 

period, around April llth,_what did you do or what did yoq 

authorize to be done about that roof? 

A Well, there was work that had been done, 1it's 

been referred to many times as temporary work, there was 

temporary work that was completed. That was evidenced byivario s 

rolls of felt being rolled down and weighted there by additiona 

weights to hold it down and just to get through the weather. 

I wasn't aware of the work that was being done as far as 

getting the estimates related to the insurance proceeds n9r was 

it my responsibility. But I had full responsibility for ~king 

L.ANE'S COURT REPORTERS 

401 7TH STREET, N.E. 

CHARL.OTTESVIL.L.E, VIRGINIA 22901 1_ 89 

197 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

.. 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

Knight - Direct 

sure that the roof was repaired. r~. VanLear made additiqnal 

repairs to the building, to the extent that the temporary ! 

structures that were put there to hold the weathering do~ 

or the felt were removed and a repair in a patched area was 

done ••• 

MR. HAUGH: I Excuse me, are you testifying from 
! 

personal knowledge? 

A Yes, sir. 

MR. HAUGH: Okay, that you observed this? 

A Yes. 

MR. HAUGH: Okay. 

A I inspected the building. Also there wa~ 

flashing that had been damaged as has been testified. There 
' 

was flashing on the north part of the building that had b;en 
! 
I 

damaged and if the flashing strip is not repaired there is 

a chance that the wind could get back up under and possibly 

do some damage. I also authorized that work to be done a~d 

I believe ••• 

Q Let me interrupt you while you are on that 
' ! 

and ask you if you can identify what has been marked as 

plaintiff's exhibit 3? 

A Yes. 

Q Would you tell the jury what that is? 

A This is from W.A. Lynch Roofing Company.iit's 

. 198 

an additional bill for ••• to furnish and install 9 roof flfshing , 
1 .. 0 
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$550.00 ••• 

' 
MR. HAUGH: Excuse me, I think you said plaintiff's 

l 

exhibit 3, I think you had better correct that for the repord. 

Q I'm sorry, that's correct, it's defendan~'s 

exhibit 3. Thank you. 

A To furnish and instal~ hood and Jen Air 

exhaust fan $806.00. 

Q Okay, return to the roofing work is that! 

item now circled? 

A Yes. 

Q What is the date of that roofing work? 

A That's April 25, 1975. 

Q Your Honor, we would offer this as defendant's 

.exhibit 3, unless there is an objection. Mr~ Haugh wantep 

to know what the handwriting was to the righthand side, read 

that for us please? 

Corporation. 

exhibit 3. 

A The 80 percent to the Quadel l-Ianagement ! 

; 

I 
Q Your Honor we have offered this as defen~ant's 

THE COURT: 

MR. HAUGH: 

I 

Any objection? 

May I see it please ••• oh, is th~s 
I 

the same one ••• 

l-Ia. TREAKLE : Your Honor, we would object urless 

there is further explanation of the notations, I'm not 

LANE'S COURT REPORTERS 
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Knight - Direct 

MR. LANDIN: The witness has indicated what it sa 

and it indicates What they paid for flashing. They have a right 

to cross examine. 

THE COURT: What's the basis of your objection 

to it, Mr. Treakle? 

MR. TREAKLE: Your Honor, my question is we 

have a document that says paid for flashing $550 and there! is 

some notation~ my objection is to. the notation unless there 
! 

is further explanation. 

THE COURT: Well, simply by virtue of the fact 
I 

there is a notation on it? 

MR. TREAKLE: Well, I think before they offer 
I 

this into evidence as an exhibit to show they in fact paidlthe 

$550, we are entitled to at least a better foundation with, 
' 
' 

respect to the notes as to whether this man made them or s9me 

other man ••• what the source of that information is before that 

information can be considered by the jury. 

THE COURT: The purpose as I understand 'the 

exhibit is to show that this flashing work was performed 

i 
I 

i 
and 

I 
paid for. For that purpose it would appear to be admissible. 

I 
i 

Do you have any objection to its admissibility for that pu~se,l 

Mr. Treakle? . I 

l-lR. TREAKLE: Not as to that Your Honor. 

objection is to the other notation. 

i our 
I 

. 
THE COURT: I.t will be admitted for that purpbse. 

I 
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(Defendant's exhibit 3, Statement dated April 25, 

1975, was so admitted into evidence at this time) 

Q (Mr. Landin continuing) Mr. Knight, did ,you 
! 

; 

also authorize Lynch to do what he calls on his bill $755 i 
I 

worth of temporary repairs? 

A That is correct. 
I 

0 Now, so far I think we have gotten to th~ 
I 
: 
i 

point in time where the wind damage has occ1.trred, you hav~ 
I 

t I 
gotten proposal from VanLaar, you have done two things, yqu 

!. 

anything else or tell the jury how that roof looked once the 
i 

temporary repair was done. 

A After I inspected the roof, to take a lobk 
! 

at the repairs, it is noticeable ••• any roof is noticeable
1
if 

somebody has cut something out or put something new upon it. 

It was very evident to me where that portion was. It waslblack 
I 

tar and I could tell of course, that that had been • I d repaJ.rr • 
I 

You could also see the new flashings 
I 

tha~ had been around! the 
I 

I 
sides of it. In generally looking at it, it looked good.: 

don't ••• can't give any observation other than that, that it 

looked good and that in my business judgment it would most 
I 

likely hold up and would not be ••• cause any problem as far 
I 
I 

as leaks go. 1.93 
L.ANE'S COURT REPORTERS 
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Q Let me ask you this, you say it was black in 

the area where the patching was, did it contrast with the 

I 

surrounding area or what are you basing your conclusion on 
i 

that it was noticeable? 
I 

A The surrounding area is a very light colo~. 
I 
I 
' 

I'm not sure the technical terms or what they do to the roff 

i 
but it's certainly to reflect the heat away from rather t~ 

cause engery problems in the building. Many times that's ·1 

I 
done with gravel, white gravel. 

Q Well, wa~ there anything done to change ~e 
I 

color or the appearance of the area that was patched fr:om~ !the 

time·the patch was done by Lynch until the time Mr. Hull 

bought the building from the partnership? 

A No, not to mj-'" knowledge. There had been I 

several months that had expired from the time it was repa~red 

••• in fact 18 or almost 20 months went past from the time :the : 

repairs were made,prior to the time the sale was made. I 
11

pr.esJe 

they were still there and were evidenced the same. I 
I 

Q You didn't pay anybody else to do any other 

work on that area, is that what you saying? Did you? 

A Additional work was done out there. 
I 

UpOI} 

request we did have later on some additional leaking problems 

and we did have another roofing contractor from Better Li~ing, 

Mr. Harvey Hoke, who was their roofing manager, came out and 

inspected the building and also made some additional repa~rs. 
I 
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~ .:: '2b. 
0 Why did Mr. Hcke go to the building? 

A I had two things ••• ! guess as a business man 

I felt I needed another opinion and also I had some leaks 

in the area that covered the Communications Services ••• the area 

was minor and needed to be repaired. I had asked him his ! 
I 
' 

opinion for the roof, if there was anything else that need,d 

to be done, whatever it was I felt like we should do . 

0 Do you recall when.you asked Mr. Hoke to 

render that opinion? 

A The exact time I am not sure. I'm not sure 

o; the exact time when I asked him. 

0 ·All right, did you do it by telephone or fY 
letter or how? 

A It would have been don.e by tta~~p!lone, . .a n~er 
' 

of telephone conversations I had with ·_him. I later asked, him 

to furnish me in writing his opinion as to the condition of 

the roof. 

0 I hand you what has been marked as defend~t's 
- I 

exhibit 4 and ask you if you can identify that copy for th~ l 
i 

jury? 

A Yes, I can. 

I 

I 
Q All right, tell them what it is? 

This is a letter from Better Living, Incof'POrated, 

dated August 20, 1975. It :is addressed .. to me. It was at m~ re­

quest on an inspection they had made of the roof structure!. 

LAN~S COURT REPORTERS 
401 7TH STREET. N.E. 
--------- -----......... "" .. ~"'' 

1.95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

-12 

13 

,. ' 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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MR. HAUGH: I am going to.object to this unlers he 

can show that this was in'·.the ';same area we are talking abo'!lt, 

the wind damage area, Your Honor. 

A I ·'can testify to that. My general concern 

was of the roof area, related not only to the problem of 

leak in the Conuuunications area·but also to any possible problen 

that I might have related to the wind damage. That was m~ 

verbal request and from a managemen~ standpoint that was tpe 
' 

information I wanted to receive. 

Q Your Honor, we would Qffer as defendant's! , 

exhibit numbe~ 4, the letter that has been identified by the 
I 

witness of August 20, 1975, from Harvey Hoke, Manager of 
j 

the Roofing Department of Better Living. 

THE COURT: Any objection? 
i 
I 

MR. HAUGH: No, Your Honor, not at this tim~. 
! 

THE COURT: All right, i~ will be so receiv~d 
I 

without objection. 

. l 

(Defendant's Exhibit number 4·was so receiv~d 
! 

into evidence at this time) 

Q 1Mr. Landin continuing) If you would, Mt. 
I 

Knight, go ahead and read to the jury what the let~er say~? 
! 

A "Dear Mr. Knight: This is in regards to your 
I 
' i 

telephone call requesting u.s to check the roofs on the buildings 

I 
LANE'S COURT REPORTERS 
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Knight - Direct 

on Avon Extended next to Ridge Electronics." ••• which ag•in 

is the northern:··building that had the d.amage on it ••• 

MR. HAUGH: Excuse me, is that in the letter? 
i 

A No, I'm commenting to the jury. 

MR. HAUGH: I thought you were reading the l'tter. 

Would_ you start again, please? 

A Yes. "This is· in regards to your ph~ne call 

requesting us to check the roofs on·the building located 

on Avon Extended next to Ridge Electronics. 

I 
I 

As far as w~ can·tell the roofs are in goodlshape 

· and appear to be leak free. 

If I can be of any furthe~ help, please 

Better Living, Harvey Hoke, Mqr~, Roofing Department." 

Q All right, sir ••• 
I 

MR. HAUGH: Excuse me, what is that exhibi ti, 

Your Honor? 

THE COURT: NUmber 4 • 

A He was the manager of .that department. 

Q Did you go up on the ~oof with him when he 

I went up there'l 

A I can't remember, I believe I did. I wis 
up there with a number of people. I can't testify as to ~hethe: 

I went specifically with him. 

Q 
I 

Mr. Knight, after Mr. Hoke sent you thi~ 

letter or:.-you received this letter, you mentioned I th~ some 

LANE'S COURT REPORTERS 
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minor problems, some problems that you had, would you tak~ 

2 a look at what I have marked ••• had marked as defendant's 

3 exhibits 5, 6 and 7, identify those for the jury and descFibe 
: 

4 their contents please? 

5 A Okay, exhibit 5 is a letter to Mr. Harvey 

6 Hoke from myself and it's relating to some work that need~d 

7 to be done with Mr. Hank.-:or±ginals in repairing some leaks 

8 that were around the air conditioning unit. 

9 Exhibit number 6 is addressed to Mr. Austin: ••• 

10 Q What date? 

11 A Pardon me? 

12 Q What date? 

13 A September 15, 1975. It's addressed to MF· 

14 Austin ••• 

15 Q Go ahead and read it to the jury? 

16 A Okay. "Thank you for your letter of s~prember 
: 

17 10, 1975. We were unaware that the time for renewal of OPr 

18 

19 

20 

! 

lease had passed. I 

We do, of course, wish to continue occrpancy 

The new monthly rent is satisfactory, also. 
' I 
i 

For the past three or four months, we have been 
I 
i 

21 requesting repairs that are of a most urgent nature. Thel wall 

22 between us and Davenport Insulation is leaning in toward pur 

-~ shop. Should it fall, it would do extensive damage to our 

24 

25 

inventory and equipment stored.~in that area. 

to Mr. Knight several times concerning this. 
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assured us each· time that the wall would be repaired, it :has no~ 

2 been. 

3 The roof is still leaking. We have been told 

4 by the company that has done previous work on the roof that 

5 the repairs made were more of a "stop"""gap" measure than of a ... · -·~-
! 

6 

7 

8 

9 

10 

11 

12 

permanent nature·. 

We regret that we have to take thisd5-t.and,qut in 
i . 

an effort to emphasize the need for expediency in making lthe 

repairs we have outlined, we are withholding payment of the 
! 
! 

$237.18 ·cover:i~-9.'· the monthly_ increase in rent from Apri~ 1 

through September 30 until such repairs are made. We do rope 

that these problems will be corrected very soon so that w~ 

13 may forward this amount to you." 

14 Q Did you respond to th~t? 

15 A Yes, I did. 

16 Q Read the jury your response? 

17 A . I responded to that September 26, 1975. l 
I 

18 "Dear Mr. Shulz: Please accept my apologies for your le~y 

19 roof and leaning wall. I was under the impression that 9oth 

2o had been repaired. Some time ago I requested that DavenPfrt 
' 

21 I-nsul."ai~:lon-have one of their men repair the wall, which thiey 

22 agreed to do, and on August 20 I contacted Mr. Harvey Ho~e with 
i 

23 Better Living, Inc. and requested that he give me a compl;ete 

24 

25 

! . 
roof inspection. I have enclosed a copy of his return le~tter. 

This mor.ning I again contacted Better Livi~q and 
I 
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Knight - Direct 

they will be sending a man out to check the roof again and 

n:ta~e any necessary repairs. Also, Randy Rinehart with Developmenjt 

Corporation of Virginia will be in touch with you Monday or 

Tuesday of next week to make the necessary repairs to you~ 

divider wall. 

I again apologize for any inconvenience these 

two items have caused you. Cardinally yours •• " 

Q Your Honor, we would offer these letters 

marked defendant's exhibits 5, 6 and 7 in evidence. 

'f'HE COURT: )-.ny objection, Mr. Haugh? 

MR. HAUGH: No·, Your Honox:. 

THE COURT: Received wi~out objection. 

(De.fendant' s exhibits 5, 6 and 7 were so received 
I 

into evidence-at this time) 

i Q After your letter of September 26, 1975 t~ 

Mr. Shulz, were the repairs made by Better Living and by 
i 

Randy Rinehart on that wall? 

A Yes, they were. 

Q Did you receive any other complaints abou~ 
I 

leaks of the roof in the area where the wind damage had oc~urred? 

A No other complaints on the roof. 

MR. HAUGH: I'm sorry, I couldn't hear that. 
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A. I received .no other complaints related to the 

2 roof. 

3 

4 

5 

6 

7 

8 

Q All·:right, we are now at the area of about 

September, 1975, when was the decision made to put this 

property on the market for sale? 

A We gave, in March of ~976 I guess, we gaye 

the exclusive right to Mr. Doug zerkel and I presume it ~uld 

have been sometime in that time frame. 
! 

If you wish I canl 
I 
i 

9 tell you the reasoning behind that. 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

0 All right, well go ah~ad? 
-·-..-

=·/§ A It is very brief, it was the only warehorse 

that we owned or managed and the only thing in this area. ! 

We felt.that we would prefer to do our apartment managing: and 

therefore decided to liquidate the warehouse. 
i 

0 Now up until the time ••.• do you recall 
i whe;n 
I 

Mr. Hull was first proposed by Mr. Zerkel as a potential 

buyer? 

A I don't remember·the exact date, somet~ 
! 

in the summer I think, of ' 7 6. 

Q 
I 

Do you recall what kind of negotiations itook 
i 

21 place with Mr. Hull? 

22 A Yes. Through Mr. Zerkel ••• I'ue never h~d 

~ any conversation with Mr. Hull, during the time prior to lhis 

~ purchase or even at the closing. I had no contact with him. 

25 In the negotiations we asked $650,000, which was approx~ately 
I 
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23 

~-~ I 
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Kn~ght - Direct 

$50,000 more than the partnership had paid for it a couple of 

years ago. The word got back to me that there \ITaS a lot <Df 

problems with the building... We had some leaks around the door. 

There wer~ some pot holes out in the driveway area. Becal;lse 

of these conditions certain things h:ad to be done. tve repaired 

the doors with some new weather strippi~g or whatever it was 
I . 

that needed to go around them. I think we made some minor 
. I 

I 

repairs to the driveway and then through ·that negotiation I 

because of· other problems that existed I presume in the rntnd 

of Mr. Hull, the buyer ••• 

MR. HAUGH: I am.goi~g to object to this, Yoir Honc•r. 

Q I ~gre~,· don't •.• 
I 

I 

I 
w~s THE COURT: Objection sustained as to what 

in Mr. Hull's mind. 

Q Don't. raise any conclusions as to what M~. 

Hull was thinking ••• 

A Sure. 

I 
I 

' I 
I 

Q Do you know the factual basis on \'17hich h~ 

was n~gotiati~g th~ 'price. down to the $605,000 for which 

paid for the buildi~g? 

A Yes, because of the condition of the proRerty. 

Q How did he go about determini~g the 

of the proper~y from your knowledge? 

cond~tion 

I 
I 
! 

A I was never with him. It was thro~gh r-1r 

Zerkel, as h~s be~n testified through various inspections I 
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am sure ... 

. ., 
MR. HAUGH: I object to this, Your Honor. 

'I 
THE COURT: Objection sustained. 

Q I 

Did you provide documentation requested lby 

u Mr. Zerkel and ltr. Hull? 

6 

7 

8 

A Yes, we provided all of the financial 

! 
information we had, our files were opened in Washi~gton and 

so made available to Mr. Zerkel· or whoever else would wanit 

9 to look at them. Whateve~ was needed or requested was given 

10 to them at any particular time; 

ll Q Do you recall who specifically requested! it? 

i 

12 A Those ·requests would have been made thropgh 

13 Mr. Zerkel. 

14 Q Do you recall which specific request you got 

15 from Mr. Zerkel? 

16 A Repeat that ~gain. 

17 Q Do you recall what Mr. Zerkel reported t~at 

18 he 1.vas requested to come up \vi th? 

19 A Mr. Zerkel had asked for a copy of the l~ases, 

20 a breakdown on the tenant profile. ~\le had a big concern, ' 

21 Ridge Electronics that was not payi~g their rent, were_go-tng 
. ' 

22 into bankruptcy and they occupied a large portion of this 

23 space. We were in various negotiations with them. That 

u information was related to him. He was concerned about t~e 

inspection as has been testified .... a letter was sent to each 
i 
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one of the tenants authorizing Mr. Zerkel and the potential 

buyer to investigate and inspect the buildi~g. ·-. Through my 

authorization they were given complete authotity to ask any 
1 

question, _"-go ·on .any 'building, visit with any tenant, do whatever 

they wanted. 

Q All right, what has been put into ~videnqe 

7 as plaintiff's exhibit number 2 is a photo copy of the ch~ck 

8 stubs that were from the Avon Street Limited Partnership 

9 checkbook, were you aware at the time that they had been 

10 forwarded to Mr. Zerkel in a letter to Mr. Hull? 

11 

12 

13 

14 

15 

16 

A Yes. 

I 
Q And were you aware at the time that ther~ 

was an entry, number 279, which indicated that Quadel Man~gemeni 
' 

had received a check from the partnership in the amount o~ 
I 

$8,121.00 which carries the l~gend repair wind damage? 
I 

A I personally wasn't aware that that entry 

17 was there because I didn't handle the bookkeepi~g but I was 
were 

18 aware that all accounting records/being forwarded to him. 

19 

20 

21 

22 

23 

24 

.25 

Q Did you receive any questions either dir~ctly 

or indirectly about what that entry meant and •.. or when t~at 
i 

wind damage had occurred or what kind of wind damage it w1s? 

A No questions. May I respond on that alsJ? 

Q Well, let me get you, if you would, 

what the pa~tnership sent money to Quadel Management 

would you have been receiving money for? 
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A Related to that ••• 

Q Related to the general •• 

MR. HAUGH: Only if he knows, Your Honor, not 

what they might have. If he has personal knowledge of this 

payment ••• he said he did not. 

Q I will rephrase the qu.estion. 

THE COURT: All right, rephrase the question. 
i 

Q Generally for what purposes did the ••• di~ 

Quade! Management Corporation, your employer, receive fun~s 

from the partnership? What expenses were paid to the 

Management Corporation? 

A All right, all funds were received in the 
i 

home office, including rent, the insurance proceeds, any 1 

' I 
income, whatever it might be related to the partnership w?uld 

i 
be received by the Management company. 

I 

Q All right, from the p~rtnership? 

A Correct. 

Q And then what did the .Management Company! do 

with it? What were you customed to pay to the Management 

Company accounts? 

A Generally the Manageme.nt Company has a 

corporate, a general corporate account of which all billslare 

paid out of related to labor,repairs, mortgage payments, the 

general operation of the ••• 

Q Were these general operations? 
LANE'S COURT REPORTERS 
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A Correct. 

Q Now at any time was there ever any direction 

:1 given to you to do anything specific to the roof area that 
I 
I 

the wind damage had occurred other than what you did? 

A No. Do you mean as far as making additional 

6 repairs .•• 
i 
I 
I 

Q Additional repairs, fuel repairs, anythi:qg? 

8 A. No. ! 

9 Q Do you know whether or not anyone else iri 

10 Quadel Management Corporation was instructed to do anything 

11 else about the roof other than what was done? 

12 A . No, I would have handled that pretty much[ 

13 on a local level and I think they would have respected my 

14 judgment on it. 

15 Q Now, when did you recall Mr. Hull taking 

16 over this building? 

17 

18 1976. 

19 

20 when? 

21 

22 

23 

A Mr. Hilll purchased the buildi~g December ~2, 

Q All right, the-wind damage had taken place 

A 

Q 

A 

Q 

In March of 1975. 

March or April ... 

April of 1975. 

Up until the ... did you continue in a managing 
l 
i 

25 
capacity up until the time of the closing in December of 19176? 
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A Yes, we did. 

Q Did you receive any further complaints after 

your letter of September, 1975, of leaks in the roof ~n ~he 

area where _the _patching had been done and repairs had been 

I 
made? 

A No, no further complaints. 

Q Were there any complaints directed to yo~ or 
I 

which you are aware after Mr. Hull took over the building juntil 

March of 1978? 

A No. 

Q Tell the j·ury, if you would, what you fir
1
st 

know of the problem which Mr. Hull experienced around Marcr 
' 

I 
! and May of 1978? When did you ·first become involved? 

A 
. I . 

Mr. Zerkel had contacted me and had reque~ted 
I 

I think some information related to the insurance, what hap 

I 

I ~2.15 

happened on the roof repairs. I had since left Quadel Corporatio~ 
. I 

and-had no access to their records, had given him basically 
I 

what I. could remember which was no·t adequate to suffice \vhat 
I 
i 

they were looking for. Mr. Zerkel arranged for a meeting ip 

Richmond with Mr. Hull. 

with them. That was the 

in which he outlined the 

leaking, that I had had 

I 

They came to Richmond and I did meet 
! 

' I 

first meeting I had \vi th Mr. Hull 1
, 

I 

i 
i 

problem that he had with the roof! 
I 

repaired some three years ago. 

Q Did he at that meeting disclose to you orishow 
! 

to you the April 11, 1975 letter from VanLear and the 
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letter from VanLaar that talks about the fact that they ar.e 

going to make temporary repairs, are awaiting further instruct! ns? 

A I don't recall from m$mory that any informatio 
i 

such as that was exchanged at that time. 

Q Did he at that time indicate to you that 

he felt that-you or Quadel Management Corporation or the 

Avon Street Limited Partnership had defrauded him and intltion lly 

concealed information from him with. regard to the conditi~n of 
I 

the roof? 

A He never made any statement that we had 
, 

defrauded him or concealed anything. He was attempting t~ find 
! 

I out what damage there was or what his recourse for getting 
I 

it repaired might be. 
i 

Q Did you arrange a meeting in 1978 in Wash~gton 
. I 

A Yes I did. 

Q Did you go to that meeting? 

A Yes, I did. 

Q Would you tell the juey who else was;pre~ent? 
I . 

A I was present at the meeting, Mr. Ben Auttin w s 

in the meeting, and at .least one of the in-house counsel, Mr. 

Victor Pennon was present at the meeting, Mr. Doug Zarkel 

and Mr. Hull. 

Q All right, what as discussed? 

A Mr.Hull as he has indicated did arrive ~ 

the morning. The partners were very busy and I had probaflY 
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done a very bad·job at arranging the meeting. He was deta)i.ned 

until in the afternoon. He expressed at that time that there 

was a leak in~e roof, that he had had some repair work done 

on it, felt like he would like to discuss with us the payment 
! 

of that or at least asking us if we felt we shouldn't make 

payment regarding the leak roof that he sustained on his 

property. 
' 

Q D 11 wh t d 1
li. d o you reca a ·your response. was or 

you make any response? 
I 

A Yes. I~ was hard for •e to conceive bein~ 

involved in the management of a number of properties and a~so 
! 

owning some, that anyone would have any recourse to ask fof 

any kind of repairs for me to pay three years after they h,ad 
I 

been done and two years ••• excuse me a little over a year alfter 

the building had been sold. We told him I think ••• I can' t1 
I 
I 
i 

remember the exact details but we felt no obligation .for 

liability for the repairs that he had to have done on the 

roof and certainly I would have expressed as a business map 

that I had made repairs adequate to •• 

MR. HAUGH: Excuse me, yo.u said you certainly 
,I 

I 
would have. Did you or didn't you •• are you saying what y9u 

think you might have said, I object if it's not what he d~d 

say. 
"; i 

A I expressed this to him, that as a businass 

man I had made repairs and expressed to him also that tim~ had 
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proven that those repairs did hold, in fact they held for ~ree 
years before there were any leaks in the roof. 

Q Now, at that time it was clear and I assume ••• 

well, let me ask you, was it clear at the time of that coni 
I 

j 

versation that the insurance proceeds had been in excess of wha 
I 
i 

had been expended on the repairs? 

A Yes. 

Q And that was part of the discussion? 

A Yes, it as. I 
I 
I 

Q During that meeting did Mr. Hull tell youl 

or tell anyone else connected with Quade! or with the 
I 

partnership who was at that meeting, that he felt that you! 

owed him money because you had deliberately, intentionally
1 

--------. I 

concealed from him knowledge about the roof? I 

A No, he did not express-that. 

0 Did he tell you that y,ou had defrauded h~? 

A No, he never indicated that. 
I 

Q Now, can you tell the jury a little bit •• '.Mr. 

Hull described some sort of statement ••• ! think his quote 

was something about making a.: li tt.le profit, can you · tell '*e 

jury where that came from? 

A I will take responsibility for that. Tha~ was 
I • 

in Richmond at the meeting that we had, the first time I met 

Mr. Hull. I had left the Quade! Corporation, I wasn't involved 

in the management of the operation. We had a rather friendly 
I 
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and very, very informal talk and I made. that ••• _not in a flippan,~ 

response to him but in a factual response, knowing that the 

building had been owned by the partnership,the¥ had paid 

$599,000 for it and had sold it for $605,000, had paid closing 

costs and real estate commissions and had sustained a very, vert 

large fire damage, of which I'm not sure, to ~e extent that th! 

insurance proceeds even covered the fir,e damaqe_ ••• I made that 
but 

in gist,/I did make the statement to him. 
I 

Q I have no further ques.tions at this time:• 

THE COURT: , Before we begin cross examination 

of this witness I am·going to give the jury a recess, giv~ 

them an opportunity to call home and indicate to their f~lies 

that we will be here rather late this evening. 

Approximately how many mQre witnesses do yo~ 

have,. Mr. Landin? 

MR. LANDIN: Your Honor, at the conclusion 

of this, perhaps Mr. Austin for a very brief examination and 
I 

••• 

THE COURT: How many witnesses do you intend1to 

have in rebuttal, Mr. Treakle? 

MR. TREAKLE: Excuse me, Your Honor. 

THE COURT:_· , : 
i 

Approximate,ly how many witnesses 
! 
j 

do you intend to call in rebuttal? 

MR. TREAI<LE: We might have one, Your Honor. 

MR. HADGH: If we do, it ~ill be very short~ Your 
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Honor. 

THE COURT: I would indic.ate to the jury th't it 

will probably be 9 o'clock or later before you g~t home, maybe 

considerably later, if .. you wish to indicate that to your tamilie • 

We will be takinq a dinner recess somewhere around 7 o'clQck. 
' 

You are excused for ten minutes in order to notify your· f~ilies 

(Jury retired from the jury room at this tixite> 
i 

1' 

(Jury re·turned to the courtroom at this tj) 
I 

I 
THE COURT: All riqht, the. jury is in the bo~, you 

may proceed with cross examination, Mr. Haugh. 
i 
I 

r 

MR. HAUGH: Thank you, Yo.ur Honor. 

CROSS EXAMINATION 

By: Mr.Hauqh 
I 
I 

Mr. Knight, do I ·understand from your test;imony 
i 

Q 
I 

that you take full responsibility for makinq the:: statemeni 

makinq a small profit, that was testified to? 

A Yes. 
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0 And when did you make ••.• 

A I would like to clarif~ ••• I'm not sure exactly. 

what that statement was. 

0 When did you make that statement? 

A That was at our meetinq in Richmond. 

0 And when do;: you recal.l that you made that 

statement? 

A Sometime durinq the course of our visit i 

there. 

Q And you know since you made the statement 

that you were the one and ·not Ben Austin that made the st.te-
.·.• I 

ment? 

A Yes. I 
I 

I 
I 

0 Your deposition was taken on May 8, 1979~ 

is that correct? I 
I 

I 
I 

A That is correct. i 
I 
I 
I 
I 

0 I will refer you to paqe 25 and ask you +£ 
this is correct? Paqe 25, line 19 ••• question 

I 

"Did you ever make a stat.ement in the prese+ce 
I 

of Mr. Hull and Mr. Zerkel, at anytime,. that you have to ~e a 

profit where you find it? 
i 

Answer, I don't recall makinq fbat -

certainly would· not be an untrue statement." 

Is that a correct interpretation? 

A I do not recall here, .that is correct. 

0 And now you say you remembered it since 
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time you made the statement, is that right? 

of a check 

A That ~s =~rect. 

. 0 Now, I ••• 

A I would like to respond to that just a second. • 

Q I'm going on, I'm sorry. 

A Okay. 

·0 Mr. Landin showed you~ -tlii~,_~check, a cop~ 

stub, 279 ••• 

A Yes. 
I 

0 Now, diq I understand you ••• that's for $~121.0 
I 

and it says repair wind damage made out to Quadel Managembnt 
I 

and that's, of course, Avon Street Limited Partnership? 
I 

. A Right. 
I 

Q Did I understand you to say that all thei 

money from the partnership was forwarded up there and they 
I 

I paid the bills, and that was all their money regard~ess of 

where _it came from, insurance ••• any inc..ome? 

A That's correct. It was sent directly th~re. 
I 
I 

All the tenants paid directly there and the insurance proceeds 
I 

I believe went directly there also. 

Q So there means Quadel Management ••• 

A In Maryland. 

I . 
I 
i 

Q In Maryland and then they paid the bills for 

the various jobs and other expenses that the partnership would 
I 

have? 
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A That's correct. 

2 Q And then did you give the partners, even,the 

3 limited partners, an accounting of these funds? What you 
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received up there on behalf of the partnership, what you spent, 

and then any distribution that would be made? 

A The ••• 

MR. LANDIN: 

MR. HAUGH: He said he was~ familiar with the 

accounting procedure, Your Honor. , 
i 

MR.LANDIN: Well, you sai.d did you give them 

an accounting ••• 

MR. BAUGH: His partnership or anyone on behalf 

of the partnership. 

THE COURT: Well, if the ,~itness doesn't ~ow 

the answer to the question he cari so:state it, Mr. Landiri. 
! 

MR. LANDIN: Yes, sir, I understand, thank lfOU. 

.• -::. ·'! . .- _,,._ •. _; Q .... ;·· ... 

A I did not have charge .or the responsibility 
\ 

of the accounting. There was:~ monthly information that ~as 
i 

assembled, at least annually, if not quarterly, that was 

given to all partne=s in any partnership. 

Q But you are familiar ~ith the accountinJ 
i 
i 

procedures either from information supplied to you by th~ 

partners'or just in your position to know that the acco~ting 
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was done there, the income all went there and then they 

accounted •• paid the bills and accounted to the partners? 

A Yes, sir. 

Q They meaning Quade! Management? 

A Yes. 

Q Now, I hand you as our exhibit 2, which 
I 

contain two copies of ledger she~ts, and ask you if you ,ill 

look on these check stubs-to ~ee i~Avon Limited Partners~ip~ 

if any amounts were paid to anybody other than Quade! 

Management? 

·Management? 

fee. 

project. 

, 

A Yes. 
i 

. l 
Q 'What. payments were mad.e other than Quade~ 

A Do you want all of th~? 

Q Yes. 

A. There is one to Quadel Management ••• 

Q Other than Quadel Management? 

A All right. Robert M •. Goodman ••• 

Q And what is that for? . 

A That was a ••• indicated here as a managem,nt 

0 That was a bill? 

A No, Goodman was the former owner of the 

0 How was···· that fee earned by Goodman? 
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.A I don't know the specifics of it. It's indicat d 

a management fee for July. 

Q But he was paid by Avon Street rather than 

Quadel Management? 

either Better 

A That is;correct. 

Q All right, go ahead. 

A The amount of the check was $13.35 ••• 

Q Go ahead •• 

A. Another one Robert GoQdman, another one to 

or Bottle Gas Corporation •• 

Q Is that for a bill for Avon Street? 

A That's for fuel, gas •• _.it is a bill, yes~ 
I 

Another one .. 'for Davenport or excuse me Development Corporation 

of Virginia ••• 

Management? 

Q How much is that.' 'one, . sir? 

A That's for $3,665.45. 

Q Does. the· stub note' what. that was for? 

A It has job nwnber 27503. 

Q So that was paid by Avon Street, not Qua4el 

A 

I 

I 

Quadel Management handled all of the booKs. 
l 
I 

Q These were Avon Street checkbooks, they ~ere 
I 
! 

I 
I 

paid by Avon Street Pa~tnership, were they not? 

. A 

Q 

Yes, tlwy were • 

I 

So the money just didn't go from this partners ip 
I 
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up to Washington to Quadel Management and they paid all the 

bills, the bills were paid from this account? 

area •• 

and ••• 

A No, I.-think 'you are getting into an accounting 

Q Are they bills paid f~om this account? 

A They were bills paid from this account. 

Q All right ••• · 
I 

A I think you are as'king'-technical questi~ns 
! 
I 
I 

Q All right, would you like to check exh~i t 

4 and see if you can find ••• 

THE COURT: Mr. Haugh, yoU. will have to let !the wiltnes 

qualify his answer. 

Q All right, ·sir, go ahead. 
l 

A I was stating I believe thathe was gett~ng 
I 

into an accounting area which is not my expertise. It may 

be his, I'm not sure .... 

Q On direct examination you said you were 1 
r 
I 

familiar with the accounting yrocedures, not that one pa~icula~ 

i 
check, but you were familiar with the.accounting procedu;es? 

i 
; 

A Well, I accept that, I. am familiar with lthem. 

Q And you also said that all the money werit 
. I 

i 
from this partnership to the : Managament -corporation and [they 

I 

paid the bills, are you backing off from that now? 

A Not a bit ••• 
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I Q Okay, read the rest o~ this stuff ••• 

2 A All ••• 

3 MR. LAL~DIN: Your Honor, .I think he is entitled 

4 to finish his answer ••• 

5 THE COURT: · I am still going to have to let·"~ 
I 
I 

6 the witness complete his qualification. 

7 

8 

i 
I 

A All the money from everyone· of the~ojects 

i went to the Management Corporation.·How they handled thei~ 
I 

9 accounting was an in~ernal process. I'm not sure if the 

10 

11 

12 

13 

14 
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16 

17 
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checks were made out to Quadel Management, some of them piobabll 

were, or Y.thetli.er :they were made out to Avon· Street Limite4 

Partnership. All money flowed to Quadel Management Corporation. 

They handled probably 45 different sets of books for various 
. I 

projects. Their accounting function you would have to ••• I am 
i 
i 

familiar with it, I am not an expert in it and if you neec;t 

that advice you· would have to talk to the comptroller. I 
i 
I 

i 

Q . Then I ask you this, qo baCk to check stlf 

I 279,_ what happened to that money? Where did it end up? 
I 

A I have no idea. That was not my jurisdi~tion 1 

· . l· I 
of where the money went. It went ••• here is indicating a teceip~ 

I i of that money. It is recorded. • • · : 

checkbook. 

Q By who? 

A It is recorded in the Avon Street Partne~ship 
I 

Q Does it show a payment out? 
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A Yes, it does. It shows a payment is made 

to Quadel Management Corporation. 

Q $8121.00 ••• 

A That is correct. 

Q Repair wind damage? 

A That is correct. 

Q Did Quadel Management ever repair wind d~aqe 

for the amount of $8121.00? 
1 

A Under the •••• I think r should clarify thkt 
I 
' ' 

a little bit, I think it would be helpful to you and the pury .. 

Your Honor. 

clarify it. 

Q 

, ! 

i 
I would ask him to answer my question fi~st, 

i 
I 
! 
I 

I 
THE COURT: All r,iqht, you may answer it andi then 

A Okay, restate the question please. 1· 
! 
i 

Q · Did Quadel Management Corporation ever play 

out $8121~·00 for repairs caused by wind damage? 

A No, they did not. 

0 · All right.· 

THE COURT: Now, you may ·.qualify your answefr. 
I 

A Okay. In the process again of the accounting 
I 

which if it's going to be detailed would have ·.to ·be·· hand~ed . . . .. I 

by the Comptroller, Quadal Management Corporation, ~der )the 
I 

partnership agreement is authorized to make various repafrs, 
I 

to supervise those repairs, and also has an obligation fdr any I 
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short falls that the partnership might have to extend to ~hat 

0 partnership any deficits or any cash that they would need ~o 

:1 cover short falls. _-,If .you needed to go into an accounting: 

. ) 
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as to the entire amount of the money, that certainly is 

available . 

Q So what you are saying is that Avon Street 

Limited Partnership received from the insurance company 

$8121.00 for their wind damage claim, that Avon Street Limfted 

Partnership paid that amount to Quadel Management Corporation 
. I 

! 

for repair of wind damage and Quadel Man~gement Corporatiot 

did not repair the wind damage,· isn • t that •.• I 

MR. LANDIN: 
I 

Your Honor, I object to the form 

of the question because Mr. Haugh is now choosing ... 

A No, I am not saying that ... 
i 
! 

14R. LANDIN: Wait a m·inute .•• I object to the :form 

I of the question because Mr.Haugh is now choosing to construe 

the entry that there was a specific mandate that they woU;ld 

repair the wind damage and that's· not what that document says. 

THE COURT: The objection is going to be over:ruleJ, 

the witness can so note that if that's the case. 

A State that again please. 

Q That Avon Street Limited Partnership received 

i 

and deposited three checks from insurance companies in payment 

of a claim made for wind damage to the roof in the amount o~ 
$8121.00, was deposited in their account, they then wrote ai 
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check to Quadel Management Corporation which stub says re~air 

wind damage $8121.00 and Quade1 Management Corporation go~ the , , 
, 

money and did not make $8121.00 in repairs for the wind damage 
! 

to the roof, is that correct? 

A You are correct in that that is a recording 
I 

of the money that was received. As to monies that had be~n 
i 

paid out prev&ous1y on bills by Quadel Management Corporation, 
I 

I don't know and that would require· an indepth audit. Th~t 

does not indicate that Quade1 Management Corporation was paid 
I 

$8121.00 for repairs to the ••• 

repairs ••• 

0 What does the stub say? 

A The stub says, recorded by a bookkeeper, 

0 Do you know who recorded it? 

THE COURT: Just a second now, Mr. Haugh, yo~ are 
j 

going to have to let this witness answer fully the questifns. 
I 

Q . All right. 

A It indicates the amount of the check. 

repair wind damage. That check would probably be cross 
. ' 

referenced with the source of it and the bookkeeper's n~e 

was Helen Taylor. 

Q But you 

were made to the portion 

do· .know that no permanent repairs 

of the roof that was damaged by !the 

wind? 

A I have never testified that there was not 
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permanent repairs made to the roof. In my business judgment 
I 

permanent repairs were made, flashing a..round the outside was 
! 

permanent. 

Q Other than the flashing and the temporary 1 

repairs that we1.·e testified to by Mr. Lynch today? 

that ••• 

Services. 

A There .. were additional .repairs made other than 

. 
Q What additional repai~s were made? 

A We had additional repairs made over cammunicati ns 
i . 

Q 

A 

Q 

A 

Q 

A 

Q 

r . 

What additional repair.s were ma~~' sir? 
. 

To the extent that were needed there. 

What repairs· sir? 

They had a leak and the leak was fixed. 

Where was that? 

That was over top of their particular warehouse 
! 

That's where 'the wind damage had taken p14ce? 

18 The wind damage was to some extent there ~d 

19 other parts of the building. 

A 

20 

21 

22 

23 

24 

Q The other parts of the building, now referring 
! 

to the part where it was damaged by the wind, how much mon~y 

did you spend in repairs on that, other than what Mr. Lynch 
! 
I 

has testified that he received? 

A Okay. There is something short of $2,000 1 in 

~ repairs ••• I think somewhere around $1300 or $1400. 
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Q Now, ·do you know who paid that.? 

A Do I know who paid that? 

Q Yes. 

A That was paid, yes, each one received mo~ey 

and ••• 

Q From whom? 

.A Pardon me? 

Q Who paid the bill? 

A It was paid out of Quadel Management, ei~er ••• 
I 

7~ COURT: I think he finished the answer. 

Q I thought he had finished, I'm sorry. 

A I am very familiar that they billed, the 

billing to us and that they received compensation for 

mad1 

it. I 

I 
I 

Now, where that is·recorded, Whether it's in this, I am ndt 

aware or in other ~records •. 

· Q Now, defendant.!s exhibit 3 showing a sta~ement 
I 

Development Corporation of Virginia from w. A. Lynch Roofing 
I 

Company to furnish and install 9 roof flashings $550.00, sio 

percent to Quadel Management Corporation, is that what th~t 

says? 
i 

A As I've indicated before it reads 80 perc~nt 

to Quadel Management Corporation. 
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Q · What does that mean? _, 

-A I don 1 t know, I didn 1 t write that 01 therT. 

I 
! 

I 

I can speculat~. 

0 All right ••• 

A I miqht assume that they paid 80 percent of 

the bill. 

Q Do you know that they did, sir? 

A. r do not. 

Q Now, I believe you testified that after 

Mr. Lynch made his repairs you were rather satisfied, that 
I 
I 

I 
you received· some complaints. I think one about a leakag~ 

around an air conditioning unit ••• I 

the roof? 

A ·Yes ••• 
' 
! 

Q I forget who that was .from ••• Mr. Hank's·1· 

A Mr· Hank's. I 
I 

Q Was that in the area of the wind damage tto 
I 

A. Yes, that was in the lower portion of th.e 

building and there had been some damage in that area. 

Q And you had that repaired? 

A Yes, that complaint w~s originally prior 

to ••• they had problems with that prior to the wind damaqe 1 

I 

also. 

Q Then thereafter you received a complaint
1 

from a communications outfit ••• 
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A Communication Services, correct. 

Q And then you had someone from Better Liv~ng,. 
' 
i 

Mr. Hoke, go up and check the roof, is that what you testified 
I 
I 
I 

to? 

A That's correct. 
I 

Q And after you had these complaints you asked 
I 

him to check it; and then I believe you said later on you! 
l 

had him put his opinion in writing? 
' I 

I 
A As he made necessary repairs, and I cou14 

ask him at that time also as to the condition of the roof! 
! 

and what repairs needed to be made and he had told me ••• I 

Q I am looking at defendant's exhibit 4, which 
! 

is a letter August 20, 1975, to you from Better Living an~ 

signed Harvey Hoke, is this the result, you ~ad received I 

complaints about leakage, you asked h~ to go up and checf 

and then put this in writing? 
I 
i 

A Certainly the one from communications. I'm 
i 

not sure of the exact sequence as to when you are talking: 
I 

Q After he wrote this then you received 

further complaints about leakage inthe area over the wind 

damage, is that correct? 

A Yes • .-.. 

Q And you didntt have him put anything else 

in writing? Mr. Hoke? 
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A I am not aware that he did. 

0 So even after he wrote you an opinion yo~ 
I 

received complaints about leaks around the wind damage aria, 

is that correct? 

those leaks. 

A Yes, that's correct. ~e went out and fixed 
I 

Q Now, I hand you defend_ant' s exhibit 3 

i 
: . 
I 

! 

aq~in, 
I 

you said you were familiar with this I believe, except 

for the notation? 
I 

A Yes. . I 

I 

0 Would you tell us what the caption for that 
I 

job is, what job they are talkinq about, not the individual 
I 
i 

work done but the job? ! 

i 

A It's _indicated Ridqe ~lectronics Corporation, 
I 
! 

Avon Street Extended, came from W.A. Lynch Roofinq Company. 
I 

Q Ridqe, if I am not mistaken was in the a*'ea 

of the fire damaqe, not the wind damage? 

that ••• 

the letter? 

A That's co~rect. I wou.ld like to clarify 

Q You are going to clarify this statement tn 
I 

A Yes. w.w. Lynch had done the repairs ••• 
1 

Q This is a statement fr.om W.A. Lynch to 

Development-Corporation of Virginia ••• 

A Yes, I'd like to clarify that ••• 
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I ~,jb 

Q And you know, where they say work on Ridgr 
I 

Electronics Corporation, Avon Street Extended building, nar 

you are going to explain where··the fire damage was, am I r~ght? 

i 
MR. LmmiN: Your Honor, I think he is arguin~ 

i 

with the· witness and·frankly the witness has testified alr~ady 
I 

that this had to do with the flashings down at the other erd· 

THE COURT: We are goinq_to allow the witness 

to clarify his statement. 

A w. A. Lynch had done the entire roofing 

on the burned area, whic~was the Ridge Electronics Corpor~tion. 

All the bill:fnq~:·that they had done were probably set up 

that way, with Ridge Elect!:'onics ••• 
I. 

Well, do you know that they were I 
probabl~ 

set up that way?. 

A I Rnow ... where this work "Aas completed 

I authorized~ •• 

I 
I 
I 

i 
i 

be else 

i 

i 

But do you know that they were set up tha~ 
I 

way or are .. you~just guessing? 

A I know that this bill came in that way. 

Q What way? i 

i 
A It ca.'tle in .Ridge Electronics, Avon Street, 

Extended and there is a further addition as to why that came 
I 
I 

in ••• on the bottom of it, it's to furnish and install hoo9s 
I 

and Jere Air exhaust fan $8'06, which was a new bathroom fa~ility 
i 

that was put in the area to comply with certain codes, th~t 
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you have to have two bath areas.and ~ey needed to be Y~n,~d 

so they did that work as well as the flashings on the old[ 

part. That's why it came in that way. There was work do~e 

on the Ridge Electronics portion which was not brought up 1~ 
I 

It is indicated on this bill also. 
I 

Q Plaintiff's exhibit 3 •.•• I hand you plainjtiff' s 

exhibit which is a letter from Warren Martin to you on Ma~ · 

30, 1975, I will ask you if you forwarded that on to the 

principals? 

A Yes. , 
' 

_Q Was any action ever taken as far as youlknow 
·- I 

as a result of that letter? i 
! 

I 
A We would:"have·':;discusse.d that. The res~nsibil ty 

I 

mak th d I • 

of that would have been on me to e-sure at a equatelrepa1r 

had been followed through with. 

reported to. 

sir? 

Q Who did you discuss i~ with? 
I 

A Ben Austin was my dire.ct superior that I 

Q 

! 
I 

i 
Do you recall this discussicn in pa?=ticlllar 

I 
A I don't recall definite detail on it. II know 

that we did discuss lots of general things about all of 1our 

properties. 

Q were you aware that $8121.00 had been 

received from the insurance companies as a result of th~s 
I 
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claim? 

A I knew that funds had _been received. Att the 

time I probably did not know the exact amount. I certain~y 

do now. 

July of '78. 

now? 

I 

Q Now, what is the n~ _of your firm today? 
! 

A The name is Kni'ght/Aus.tin Corporation. 

Q And is that· with Ben Austin? 

A That's correct. 

Q And are you two equal owners? 

A That's correct. , 

Q And when was that for.med? 

A That was formed in 1978 and I think in JUne or 
I 
! 

i 

Q _What is your relations.hip with Avon Streft 

i 

A The relationship that .I have with Avon S~reet 

••• I was the regional manager for Quadel Corporation, I l~ter 

became an officer of that corporation and I was given the! 
I 

' 
opportunity in September of '76 and I moved to Washington1 in 

I 
November of '76. One of the conditions was that the varifus 

partnerships that the principals of Quadel had ownership in, 
I 

that± would be assiqned a portion of the oWnership by-

assignment from them to me. So I have an assigned 

in the Avon Street Limited Partnership which holds 

for Mr. Hull. 
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0 And when you purchased into this partnerrship, 

I don't want to put words in your mouth, you purchased ~ 
note, the i 

interest in that/indebtedness as well? . That's~ part of lthe 
I 

I 

assets which you own? 

A As a part of the assets that I own, yes.; 
I 

0 All riqht. Mr·. Landin asked you severa~ 
I 

i 
questions about who owned this property, I show you pla~tiff's 

exhibit 1, which is the deed from Avon Street Limited 

Partnership to Avon Street Business Center, Incorporated ,1 

beinq Mr. Hull' s company, and notice that it recites beinq , 

~e same _land co~veyed to Avon Street Limited Partnershil 

by a deed dated April 10, 1974, from Charlottesville Se~ice 

Center, Inc., were ··you familiar· with Charlottesville Se~ice 

Center, Inc.1 

A No. 

0 You were not .•. 

! 

• I 
Would y~u please specif~/the 

repair work on the roof on this buildinq that was author1zed 

by you after the work done by Mr •. Lynch in April of".l975t 

A Okay. Mr. Lynch ••• I think we are all aware 
! 

of what work he had done and after that, there was some ; 
i 

additional work that was done by the Better Livinq Comp~y ••• 

Q What was that? 
I 

A They had completed some additional patc,inq 

work I believe. They repaired over the Communications S~rvices 
I 

the leak problem we had there and I believe they repaire~ 
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around the air conditioner over Mr.Hank's Originals. I believe 

2 that was·the extent of the work that they did. 

Q 'd b d 1 : h · I Dl any o y e se do any work up there aut or1zed 

-~ by you? 

A No, just those two companies. 

6 Q Just those. These are the things that you 

I 
7 have referred to previously in your testimony? ! · 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

A Yes, those are the only two that I recal.l that 

have done work out there.· 

Q. Now, after this work was done did you go up 

on the roof and check? 

A Yes, I did. 

Q And when was that? 

A It was a number of times. It was after each 

occurrence, at least after the repairs had been done, I would 
! 

make a trip to-Charlottesville and inspect those repairs. 1 

I 

Q And do you know.when it happened with regard 
I 
i 

to the time that you all placed this property on the .market 

for sale, March. of '76? 

i 
A Well, the or~ginal dam~ge was in April of '75 •.. 

Q After Lynch had done his \vork ... 

A Pardon me? 

Q From the time Lynch had done what work he 

was going to do on the roof, and until you placed it for ~ale, 

when was the last time you went up there? 
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A There was nothi~g ... I guess the last repair 
I 

I 

2 was done in August, as best that my memory serves me, and!the 
I 

property was then placed on the market, exclusive authoritation 

to sell was the following March. 

,") Q That's all we have, Your Honor. 

6 THE COURT: Anything further, Mr. Landin? 

8 

9 REDIRECT EXAMINATION 

10 By: Mr. Landin 

11 Q Mr. Kn~ght, these check stubs that were 

12 provided to Mr. Hull for his examination, did you inspect 

13 them or did you phot.o c~py them yourself? 

14 A No, I didn't. 

15 
Q Could you tell the jury when the first tfme 

I 

16 you can recall seeing that entry number 279, in 'l.vhich the[ 

17 $8121.00 was transferred to Quade! Man~gemerit Company? 

18 

19 

20 

21 

22 

23 

24 

25 

A I think this morning in your office is 

probably the first time I have taken a loo)<. at the package. 

They were prepared and were sent down to him from our office 

in Rockville. 

Q Did you sign checks for either Avon Stre~t 

Limited Partnership or Quadel Management Corporation duripg 
i 

this period, '74, '75 and '76? 

A No, I didn't. 
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' 

Q Did you have accounting duties with regaQ:-d to 

I 
! ±nsp~6ting.the bboks or reconciling the books? 

I 
I 

practices of the .Hanagement. ·. Corporation was derived from 
I 
I 

what? .I .... ~ . .. . -

7 

8 

9 

10 

11 

12 

13 

' ! - ' 
A From bei~g associated with the company. i 

i 
I 

• I 

I had no responsibility nor direction to do anything, purrly 

an observation as to 'tv-hat was going on in the accounting 1 

department of the company. i 
~. ! 

Q I take it that your memory is identical I 

·to Mr.Hull's, that you did not .speak to.him either by teljphone 

or person. to person meeting with him until. sometime in 19?8, 

14 is that your recollection? 

15 

16 in '78. 

17 

A 

i 

The first time that we met was in Richrnohd 
I 

Q Did Mr.Hull ••. was it reported to you that 
' i 

18 Mr. Hull had reque~ted any kind of d6cumentation of repaits 

19 of any nature made more· than a: .. year-.befare his purchase? 

. 20 A At what time? 

21 Q Well, in '74 and '75, did he request any; 
' i 

22 specific files or documentations of all receipts or anythfng 

23 like that? . 

24 A vJhatever requests .... 'tvhich he requested, l which 

25 were the checks and operating statements, leases ..• a.ll of that 
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was forwarded to him. I don't recall any other requests . 

for a list of what repairs had been made over a period of 

years. 

counsel. 

Q No further questions •. 

THE COURT: Anything furt,her, Mr. Haugh? 

MR. HAUGH: 

THE COURT: All right, yo.u may rejoin your 

! 

i 
MR. LANDIN: Your Honor, if I might have the I 

I 
court's indulgence, for just a second. Your Honor, I apologize 

, I 

to the court. There is one thing I forgot to take up with! 

Mr. Knight when he was on': the stand in response to cross I 

examination. 

I 

MR. GLADE KNIGHT, resume~ the stand for redfrect 

examination by Mr. Landin. 
I 
i 

Q (Mr. Landin continuing) Mr. Knight, Mr., 
i 

Haugh questioned you with regard to your deposition about i 
I 
I 

your recollections of having made a statement about the making 
I 

I 
of a little profit, he referred.you to your testimony on page 

I 
I 

25, at lines 19 through 23, were you also further asked b~ 

the attorney for Mr. Hull the following question: 

"Q Did you ever make a statement in the 

of Mr. Hull, and Mr. zerkel, at anytime, that you have to make 
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a profit where you find it? 

A I don't recall making .that - that certainly 

would not be an untrue statement. 

Q Yeah, we all agree with that. 
i 

Did you eVjer 
I 

make such a statement in reference to this roof damage? 

A Not that I recall. 

0 Again, you say that not that pu recall -~are 

you saying you~··deny making the statement or are you saying you 

can't recall it? 

A I am not. denying it.'· 
was 

o·;:.'Now)'~~;that your ·testilllony on that day?'·. 

A Yes, that was my testilllony .• 

o In fact did you deny making that statemert? 

A No, I never denied making that statement 

0 All right, sir. This ~ay raise further 

questions from Mr.Haugh. 

· THE COURT: All right, Mr.. Haugh. 

RECroSS EXAMINATION 

By: Mr. Haugh I 
j 

Q You didn't remember it at that time eit~er, 

did you? 

A No, five years is a long time ago. I 

for not being able to remember that. 
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..:~ •. l 

Q All right, that' s all. .. 

THE COURT: All right, you may rejoin your ?ounse • 

this time. 

I 

' 

MR. LANDIN: Your Honor, .the defense rests ~t 

THE COURT: 

MR. HAUGH: 

~COURT: 

MR. TREAKLE: 

Defense rests., any rebuttal? i 

May we have a second, Your 

All right. 
. 

I Honor? 
I 
I 
I 

i 

May I speak with counsel, Youf 

Honor, we might be able to save some time. 

THE. COURT:' All right. 

MR. TREAKLE: Your Honor,, we have a ,copy of ~-- ·.,:· 

correspondence here dated October 24, 19.75 from Thomas D. 

Webb, III, one of the named defendants who was then vice-

presiden~ of Quade! Corporation, partners in Avon Street 

·Limited Partnership. We would like that marked as plaintitf' s 

exhibit 7. We would offer it into evidence with stipulatifn 

by counsel that it is a true copy of the correspondence ••• 

THE COURT: Is it so stipulated Mr.Landin? 

MR. LANDIN: Your Honor, yes sir ••• in an effort 

to save time before the jury, I' obviously disagree ;·.that i ~ 1 s 

going to bear on what their side is going to argue but rec~qniz g 
I 

! 

22 that they want.~ to argue that it does bear on the case, I am 

~ willing to have the jury consider it~ 

24 

25 

THE COURr : All right, sir. 

MR. LANDIN: Its by stipulation. 
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THE COURT: All right, it is received by 

2 stipulation as plaintiff's exhibit 7. 

. ) 

6 

8 

9 

10 

11 

12 

13 

16 

l7 

18 

19 

20 

21 

22 

(Plaintiff's exhibit number 7 was so markedl 
I 

I 
and received into evidence at this time) 

THE COURT: Any further rebuttal? 

I 

MR. TREAKLE: No, Your Honor. We rest. 

THE COURT: All right, ladies and gentlemen 

of the jury we will now.give you your dinner recess. I ask 

that you be back at quarter past eight. ~he Court instruc~s 

you ~gain. that you are not to discuss the case or allow an~one 

I 
to discuss the case with you. You may now be excused for 

your dinner recess. 

I 
I 

(Jury retired from the courtroom at this tim~) 

'.(Dinner recess) 

THE COURT: All right, gentlemen, the court ' 
I 
I 
I 
I 

will give you an opportunity to:.:go over your instructions f~rst. 

23 (Court considered instructions with counsel ... 

~ off record, objections to instructions are noted in the 

~ transcript when the jury retires to consider verdict} 
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MR. LANDIN: Your Honor, we ·need to renew OMr 

motion to strike for the record. 

THE COURT: All right, sir~ hold the jury just 

for a few minutes, please. 

MR. EPPS: Your Honor, we would just like to 
. I 

' j 
I. 

renew the motion based on the same grounds as we have stated 
I 

i "' 
before and just to point out specifically that the plainti~f 

! 
i 
I 

as failed as a matter of law to prove the e.lements of frauf, 
I . 

and_espedially knowledge on the part of the defendant. I think 
I 

the plaintiff has not shown reliance,· at least if he .. is relyi~g 

on the check stubs, he has shown no reliance since Mr. Hull 
I 

testified that he di.dn Jt even:~ see 'that check stub. So I think 

as for that particular representation it can't be relied ori 

for the basis of fraudr because he has admitted away one o~ 

the elements. I _think the plaintiff has failed to show that 
I 

••. as to Mr. Zerkells statements, has failed to show that Mr. 

I 

Zerkel made a misrepresentation. I think finally on the punitive 

}8 I dam~ges, Your Honor, the plaintiff has failed to show, prelent 

19 any evidence of ill-will, malevolence or_grudge to prove 

20 actual malice. 

21 

Thank you. 

THE COURT: 

I 
i 

The court has reviewed the eviderce 

22 in this case and believe .there is sufficient evidence to take 

23 the case ... to make the case a jury issue. The motion will be 

24 overruled. Bring in the jury. 

25 (Jury returned to the courtroom at this time) 
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1 THE COURT: Let the record reflect that all 

2 seven jurors are in the box. 

3 Ladies and gentlemen of the jury in the beginning 

I 
4 we told you that you. would determine the facts in the case 1 

5 and the court would instruct you as to the law upon which to 

6 apply those facts. The court instructs you as follows: 

7 'That under the facts of this case Quade! 

8 Management Corporation, and its employees, including Glade 

9 Knight, and Douglas Zerke~, listing real estate,~ agent for 

10 tlie '.:salEVof, the·- propert_y ,_ ~ere: .agents ::of the defendants. 

11 and defendants are liable forall acts of their agents periformed 
! 

12 within the scope of their employment, but there can be no I 
i 
! 

13 acquiescence in or ratification of acts outside the scope qf 
i 

14 their employment without knowledge. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The Court instructs the iury that in order to 

recover against the defendant, the burden is on plaintiff · 
I 

to prove by clear and convincing evidence that the misrepresenta ionE 
I 
I 

complained of were positive statements of fact, not merely i 

statements of opinion-, made for the purpose of inducing th~ 

sale of the warehouse; that the statements of fact were un~rue; 
! 

that they were material to the condition of the warehouse ~t 

the time of the sale; and that the plaintiff relied on th, 

and was induced by the statements of· fact to enter into th~ 

purchase of the warehouse. 

And unless you find from .clear and convincing 
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evidence, as defined in another instruction of the Court, that 

the plaintiff has proved each of these elements, then you shall 

return your verdict in favor of the defendant. 

The jury are the sole juqges of the weight of 

the evidence and of the credibility of the witnesses, and tie jur~ 

i 
has the right to discard or accept the testimony or any parr 

i thereof of any witness which the jury regards proper to disfard 
i 

or accept, whenconsidered in connection with the whole evifence 

in the case, but the jury has no right arbitrarily to disregard 
' 

the credible testimony of a witness. And in ascertaining 

the weight of the evidence and the credibility of witnesses/, 
i 

the jury may take into consideration the demeanor of the wifness 

on the witness stand; his apparent candor or fairness; his ! 

bias, if any; his intelligence; his interest, or lack of it, 

in the outcome of the case; his opportunity, or lack of it,' for 

knowing the truth and for having observed the facts to which 
i 

he testifies; any prior inconsistent statements by the wi~ess 

if proven by the evidence; and from all these and taking i~to 

consideration all the facts and circumstances of the case, the 

jury are to determine the credibility of the witness and tlie 
I 

weight of the evidence. 

The Court instructs the j_ury that Norman V. Watso ~, 

Karen G. Watson, G. Cope Stewart, III, Elizabeth o. Stewar~, 

Thomas D. Webb. III, Carol B. Webb, Ben T. Austin and Norm~ J. 

Austin are General Partners in the Avon Street Limited Partnership 
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and that each member of the p~rtnership is liable for the1 

wrongful acts of the other partners while acting in the ofdinar 
! 

course of the firm's business. 

i The Court instructs the j_ury that damages afe 

of two types: (l) Compensatory Damages; which are awarded[ as 
. ! 

compensation for pecuniary loss and recompense for the in~ury 

suffered; (2) Punitive Damages; which are something in 

addition to full compensation, not ·given as the Plaintiff s due 

but as a punishment to the Defendant and as a warning and examp e 

to deter him and others ~rom committing like wrongs. 

And if from the evidence and the other insttuctio s 
I 

. I 

of the Court you find your verdict in favor of the plaintiff, 

eben in addition to compensatory damages, if you believe ~Y 

clear and convincing evidence that the defendant acted 
I 

wantonly, oppressively, or with such recklessness or neglfgence 

as evinced a conscious disregard of the rights of others,!or 
I 
I. 

with such actual malice as implied a spirit of mischief, ~r 
I 
I 

cr±minal indifference to civil obligations, yc~ may awardi 
I 

the plaintiff such additional sum as punitive damages as in 

your opinion are called for by the circumstances of the c•se. 
I 

And if the jury do award _punitive damages, they shall 

I state in.their verdict what amount they allow as compensa~ory 

damages and what amount as punitive damages. 

The Court instructs the jury that in assessing 
I 

the amount of punitive damages to be awarded against the 
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Defendant.s-;;.'you:!,may consider the defendants' wealth and th.eir 

financial standing and their social standing in the community. 
I 

The court instructs the j.ury that in determiring 

whether the defend~nt was influenced by actual malice or a' 

design to injure/or: oppress the plaintiff, the jury should 

consider the relation of the parties to each other, the ac~s of 
I 

the defendant before and after the sale of the property, 

in question, and all the circumstances surrounding those 

acts, whether proven by either direct o.r ci~stantial 

evidence. , 

A v~rdict must ~ot be ba~ed in whole or in 
·.·._;.;.~ 

part upon sur.mise, conjecture or sympathy for either of th~ 
i 

parties, but must be based solely upon the evidence and th~ 
I 

instructions of the Court. 

The Court instructs the iury that the sale 

of real estate carries with it no warranties as to the con~itio 

of buildings on ·the. real estate, including the fitness of ~ 

.building for its intended use, unless warranties of fitnes~ 

are specifically made by the parties. 
i 

I 
I 

The jury is instructe.d that the law does not, 
i 

require a person to spend any or all proceeds received on ~ 

insurance claim for repair or replacement of the item damjged. 

·Clear and convincing evidence is that measurie or r ,. 

degree of proof which will produce in the jury's mind a f~ 
I belief or conviction as to the allegations sought to be 

LANE'S COURT REPORTERS 

401 7TH STREET. N.E. 

CHARLOTTESVILLE, VIRGINIA 22901 

242 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

U. 

13 ., 
·• 
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established. It is more than a mere p·:eponderance. 

~he Court instructs the jury that fraud is never 

presumed, but that, on the contrary, people are presumed ~o 

act in good faith toward one another. The burden is alwars 

on the one who charges fraud to establish it to the satis~action 

of the jury by clear and convincing evidence. And the Court 

further instructs the jury that actual fraud means that the 

party charged with it was inspired oy·-a deliberate fraudulent 

purpose to injure and deceive the plaintiff. 

The jury is;instructed that even if they fifd 

from clear and convincing evidence that either Douglas L. i 

Zarkel, acting as broker, or Glade Knight, acting as agent 

for the Avon Street Limited Partnership in his capacity a' 
I 

l f d 1 Man C ti dl.'d in fact 1
1 an emp oyee o Qua e agement orpora on, 

make false and material misrepresentations to the plaintiff 
I 

which were made with malice as defined in another instruction 
I 

o£ the Court, the partners of the Avon 
i 

Street Limited Partnershi 
I 

cannot be held liable for damages unless the partnershi~ I 

previously authorized the misrepresentation by their agents 

or subsequently ratified those misrepresentations. 

Damages cannot be awarded against a master 9r 

principal for the wrongful act of his servant or agent in which 
.. 

he did not participate, and which he did not authorize or, 

ratify or subsequently adopt. 
I 

The Court instructs the jury that actual malice 
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is established_ by showing that the one against whom malice is 

accused was prompted by ill will, malevolence, grudge, sp~te, 

wicked intention, or conscious disregard of the rights of, 

another. 

The Court instructs the iury that a purchas~r 
i 

of real property must discover for himself the true condifions 

of the premises if he had information which would excite : 
. I 

I 

the suspicions of a reasonably prudent person~ provided ~e 

seller has done nothing to throw the purchaser off guard ~r 

divert him from i.mak.l,ng the· inquiries and examination whi~h 

a prudent man ought to make. 

I 
I 

. I 
The Court instructs the j.ury if y.ou believe 1 

I 
from clear and convincing evidence that the roof of the buildin~ 

I 

sold by defendants to plaintiff had been damaged by wind~lthat 
I 

defendants made ·repairs to such roof which were of a tempfrary 

rather than permanent nature~. that prior to closing said fale, 

defendants misrepresented or concealed from the plaintifflthe 
I 

fact that only temporary repairs had been made to such ro~f 

' r:- c: -~ ,.:,... •,. .., 

and that said misrepresentations or concealment was of a 'aterial 
I 
I 

fact which was relied upon by the plaintiff and was employed by 
I 

the defendants as an inducement to the plaintiff to purchase 
i 

said building from the defendants; and that the plaintiff! 

suffered damages as a result thereof, then you shall ~et~~ 

your verdict in favor of the plaintiff and access its d~ges 

in accordance with the other instructions of the court. 
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All· right, counsel may proceed with their 

closing argument. 

MR. TREAKLE: Lady and gentlemen of the jury, 

first I would like to thank each of you for your attention 
I 
I 

today, it's b~en a long day for_everybody concerned b?t 

most importantl.y . .' __ :· for you because you have had to sit th4\!re 

in the jury box and hear the evidence that you heard from
1 

' the witness stand. You are now faced with a very import~t 

duty and ti1at is you are charged with after hearing this 

evidence, considering the law that the court has instruct~d 

you on, and putting those two factors together, the law 

and the evidence, to reach a verdict in this case. 
i 

What I 

would like to do is very briefly hit four points. unfortrnatel 

I can't spend the time I'd like to spend going through al~ 
I 

the chr6noloqy of events and everything that has happened) 

and all the testimony that you've heard. I'd like to do ' 

it but I am certain you don't want to hear it again becau~e 

you have heard the testimony. I'd like to :tli t : tht:l ·: chronoiJ.ogy 

of events, just·~hit the high points. I'd like to touch 

upon some of the exhibits and touch upon some of the 

instructions the court has-)ust--g~ven ·you and fourthly, I:'d 
i 

I 

like to address the issue of damages. 

First though with respect to the chronolog~ 

of events. We are talking about the .. Avon Street Warehouse 

Complex which is on Avon Street Extended in Albemarle County. 
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2 

3 

4 

THE COURT: I will note ~o counsel that there 

are two instructions number 14, however they al:'e both giv1n 
i 

by the court. 

MR. HAUGH: There is also one that was not 

5 endorsed by you·, Your Honor, you might want to check that. 

MR. ImBACK ~ That' s number 15 , I think Judg~. 
! 

6 

7 I~. LANDIN: May it pleas$ the court sometime 
I 

8 we want to put on ··the record the objections to the instru~tions 
I 

9 THE COURT·:- YOli may do that while we are in ! 

10 recess gentlemen. 

11 MR. EPPS: The defendant.objects to the 

i 

I 
court 

! 
12 giving the instruction number 7 which reads as follows: 

13 The court instructs the jury that in determtninq 

14 

15 

16 

17 

18 

j 

whether the defendant was influenced by actual malice or ~ 
I 

' 

design to in~ure or oppress the plaintiff, the jury shoul~ 

consider the relation of the parties to each other, the afts 

of the defendant before and after the sale of the propertf, 

in question, and all the circumst,ances surrounding those j 

i 

233 

19 acts, whether proven by either direct or circumstantial eyidenca. 

20 

21 

22 

23 

24 

25 

On the grounds that there was no legal relafionsh~p 

shown and it's not a clear statement of Virginia law. 
I 

The defense would also like to object to th~ 

court's refusal togiveinstruction 12-A and the jury inst~ctio~ 

pr~ffered by the defendant which reads as follows: 

The pourt instructs the j,ury that if you be~ieve 
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from the evidence that the plaintiff from his own observations 

or from information requested from the defendant or the 
' 

defendant's agent knew or should have known that there had 
I 

been wind damage to the building, then you shall find your 
I 

I 

verdict for the.defendant on the grounds that Virginia la~ 

is to the effect that the plaintiff if he had conducted his 
! 
i 

own investigation would have found defects. • • · ! 
I 

MR. LANDIN: On the basis. of Abbott and Solomon 

instructions for Virginia and West Virginia case·s cited 
I 

10 as to that being a correc;.t statement of Virginia law. The 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

grounds on instruction 12-A would be the principals of la~ 

cited in Westend Real Estate Company v. Clayborn 97 Va. 734 

at 751. 

(Court in recess while jury considering verdict) 
I 
I 

I 
I 

THE COURT: All right, me.mbers of the jury ~ave 
I 

you reached a verdict? 

THE FOREMAN: We have, Your Honor. 

THE COURT: The jury verdict appears to be in 

proper form, "We, ehe jury, on the issue joined find in favor 

of the plaintiff and assess its compensatory damages at 

$7,459.00 and its punitive damages at $4,000.00, or a total of 

$11,459.00, signed foreman and date." 

Any motion to have the jury polled? 
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MR. LANDIN: Yes, Your Honor, I would so moye. 

THE COURT: Herbert Hughe~, is this your ver~ict? . 

MR. HUGHES: Yes, sir. 

~f.E COURT: Neil MacDoug~ll, is this your verdict', 

MR. MACDOUGALL: Yes, sir. 

THE COURT: Robey Shiffle~t, is this your verdict? 

MR. SHIFFLETT: Yes, sir. 
I 
I 

THE COURT: David Solbman, is this your verqict? 

MR. SOLOMAN: Yes, sir. 

THE COURT: , Florence Pac~, is this your ver4ict? 

MS. PACE: Yes. 
I 

i 
I 

THE COURT: William Powley, is this your ver4ict? 
I 

MR. POLWEY. Yes, sir. 

THE COURT: Douglas Tapscott, is this your J.erdic1? 

MR. TAPSCOTT: Yes, sir. 

THE COURT: Ladies and gentlemen of the jury, we 

I 
thank you for your attention to your duties here today. We 

I 

realize this has been a great imposition upon your.time but 
I 

we are sure that it is service that you perform willingly r 

with the knowledge that you assist the form of government' 

that we all cherish. • i You are now excused unt~l you are needed 
I 
I 

here again which will be June 30th at 10 o•clock. 
I 

You mar 
~ now retire. 

24 

25 (Jury retired from the courtroom) 
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THE COURT: All right, gElntlemen, any motio~s 
; 

' 

that you wish to m~e? 

MR. LANDIN: Your Honor, .. I would like to movre the 
I 

i 
court to set aside the verdict both as to compensatory anq 

I 
I 
I 

punitive damages on the ground that the verdict of the j~y 

is contrary to the law and evidence in the case. It is 

certainly contrary to the principles of law on which the I 

court instructed the jury, both on punitive and compensat1ry 

damages. And due to the lateness of the hour, I would li~e to 

have time to submit to the court a proper formal motion in 
, I 

I 
i 

support of my argument and to argue it to the court. I w~ll 

I 
be happy to set a time with the court now or at the court•

1
s 
i 

convenience, request time later. 

THE COURT: How much time ~ould you require? 

MR. LANDIN: Your Bono;-, ~. suspect perhaps an 
I 
! 

hour. I would expect to provide the court with a brief p~ior 
I 

to the argument. 

Honor. 

Honor? 

THE COURT: 

MR. LANDIN: 

MR. HAUGH: 

THE COURT: 

MR. LANDIN: 

All right, August 12th at 9 o'clock? 
I 

Thatwill be satisfactory, You~ 
I 

9 o'clock? 

9 o'clock. 

That will be_ here in Albemarle i, Your 
• I 

I 

THE COURT: Yes. Any fur.ther motions, gentlemen? 
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MR. LANDIN: Not at this .time, Your Honor. 

MR. TREAKLE: No, Your Honor. 

THE COURT: All right, court will stand adjo~rned. 
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STATE OF VIRGINIA AT LARGE: 

I, Jean D. Easton, Notary Public in and for ·the 

State of yirginia at Large, having been so duly commissio~ed 

and qualified do hereby certify that the foregoing hearing 
I 

was duly taken by me at the time and place specified in the 
I 

caption hereof, said witnesses having first been duly swo~. 

I f~er certify that said hearing was corlectly 

taken by me by mechanical methods and that the same was 

accurately written out in full and transcribed into the 
, 

i 

I 
English language and that said transcript is a true, acc~ate 

and correct record to the best of my knowledge and belief .I 
i 
i 

I do further certify that. I am neither atto~ey 

nor counsel for or related to any of the parties to the action 
-- --~ I 

in which this hearing was taken and further that I am not! 

a relative or employee of any attorney ar counsel employe1 

by the parties who are financially interested in this action. 
. I 

Given under my hand and seal this 15th day ! 

of December, 1980. 

My Commission expires April 24, 1984. 

Notary Public 

I 
LANE'S COURT REPORTERS ~;:)..,L 

401 7TH STREET, N.E. 

CHARLOTTESVILLE, VIRGINIA 22901 

283 



PLAINTIFF'S EXHIBIT 1 

· :·. ·. mxs ··l'Jao ~de· th±a ·15-th ~Y-. of· a&c:ellb8r, ·.19.7&.: ··br ,a,D4 · .. · -~ 
. . .. . . . . . . . . . -. . · .. ; ... _.~·· : . . . . 

. . . . . . . . . . .. . . . . . ·. . . .. . . .• ~ ·• - . . . . .. . . ; 

-~---- AVOIIf.~··LDfi.tfED PAitHIUSBIP~- ~:·of ·tJt~_-.f~:t:~~-:.~ 

· d iVOJI sftur. ~~-· eMu• IIIC. ~' ~i.rty i.f ~ _.~- ~~~~\1 
. . .. . . . . ·. . . . . . . . . ·.. . . . . . : : .· ··:"'-.;~ 

l . ... I ·'r R B S S B. '1' B ·: . :. . _. . . .··:·_ .· ... r . -~\l ; I ~t. for ami in consideration of t.ha INIII of 'fBII Dor4,li.~:;J 
. i '.' . •. · · . r · . . :· . · · . • •. • : · •• • •· ~ 
·: ... ('$1B .•. OO) and other valua))le· cons1deratiOD. receipt of· :~c:h. ·1.. .·:o. 

. : . . . . . . . . . . . . .. . .. . . . .. ! : ~-~-'t 

... b~~ ·ac:kDowledqed •. s~~d parti ~f the .fir~t part nerabr .~.,.I&·~:t 

and~ with G~ WA1UWI'l'Y and DGLI~-~-~-~~-:t 
. . . ··. · .. ·: ... : . -~. 

. . . . : . ~ . . . . .· -~· . :. : .· k 
unto · said party of the second part, ·.all that, certain tract .~·- . _;_._. f 

I 1 · •• 

;,· parcel·of .. land situated in·AJ.bemarle County,.Vi1"9in4 •. soatll·~~oe· !~ il . . . . . ... . . . .... j . . . : ~ 

; Charlottesville,. containinq 10.060 acres, nare part.i~la.rly· .· I . 
1 f . . . ' • ' , . . , l • 
. i . . . . . : . . .. ~ 

. described by plat of R. o. snow and A~soc_i~tea dated· J~ua~ l~, ·: . 

. • 1971, captioned .. Plat of 10.060 Acres. on State 1\Qute -7.4~ an~= ; 
. . . . i . • .. 

: Interstate Route 64 About 0. S. Miles. sOu'thwiaat. o.f Ch:arlotte~~~l.e.~ 
0 • • • I t . . - . ' ' . . . ! . !., 

Albemarle County, Virqiriia, ... which pia't is. recorded. in the-~·~ 
. . . . . .j. . .. 

Office· of the Circuit Court of· the County ~£ Albemarle·, Virs/:btia.i 
J • 

• I 

in Deed· BoOk· 484, page 557, and. being the same. iand in- all· ··: · 
t 

respects that·. was conveyed to Avon Street Limited ~artnershi!p by 
. . I 

-
deed dated April 10, 197.4, from Charlo~tesville Service Cen~er, 

. i 

Inc. of record in said Cle·rk • s Office in Deed Book 5 51, page 70. 
I 



:: 
f. 

' . 
Thi~c:onveyance· is made sUbject to recorded restric1tions 

{ 

··and easem~.ts .affec:tinq .the· property· he.t:el;)y· conveyed. ·. 
. i 

S~icf land· is subj.ect· to the lien of a deed of trust' 

dated May 21, 19:74, record·ed. in said Clerk •.s Office in Deed 

SSl, paqe 72, secu~inq. one note in the principal amount of 

book 
i .. 
I . . .• 
I 

·t. $425,.000~.00 payable to .~arlo~tesville Service Center, inc·., I tbe: 
. I; . . . . . . . ' . ~ 

:[ unpa-id: pr~cipal batanc~ of whi.ch is $416,494~27. ·'l'he party! of 

if the second part as. part .of the ·consideration 
II 

I' 

for thi·s conveya!i'ce j. 
il ., 
•I 

hereby assumes and· aqrees to pay the balance o .f said indebte,eas ~ .. 
. ·I 

WI'!'NESS the following signature and seal: ! . I _! •. 

ST~TE OF ,l!RGrNIA 

COtT?-."'l'Y OF ALBEMARLE 

AVON STREET LIMITED PARTN:ERSHIP 
1 ... . .. . 
I ~ 

. ·sy ($EAL~ . 
------------------~~-------- .. , 

--------------=-~-(~EAL~ .: . . I 

I 
General Partner 

The foregoing instrument was acknow:edqed before me 
. . 

t"lis ___:___ ·iay of _________ , 19_, by .. _______ i 

~--
i and--------------' general 

par:~er, on b~~alf o£ Avon Street Limited Partnership. a 

I 

------------------- --·-. ~: -Notar-y Public 

~.-., cc:-m~-..ssior. expire.:,: 
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TEL£JIHONIJ 2.9~·!51 S 6 
! 

Mr. Glade Knight 
Quadel Corporation 
2922 Hathaway Road 
Richmond, Va. · 

Dear Mr. Knight, 

lEowARn VAN LAER 
INCORPORATED 

General Contractors 
110-B Second Street, N. E. 

Charlottesville, Virginia 22901 

May 30, 1975 

• 

Re: Avon ST. Limited Partnership 
Wind damage 

We made temporary repairs to the roof of the referenced building 
immediately after receiving instructions from you. This was approximately 
seven weeks ago. 

Since that time we have made estimates to repair the roof permanently 
and have submitted the estimates to the insurance adjustors. (Mr. Malone 

as to the 
w-ith Southeastern and Mr. Harter with General Adjustment) 

There seems to be some disagreement between the adjustors 
actual damage done to the roof, which, I assume, is holding up 
of the claim. 

the settlement 
I 

In the meanwhile, however, the roof has not been properly prepared for 
an extended period of exposure to the elements and could leak if not 
permanently repaired soon. 

We just want you to know the condition of things out there. If we can 
be of service let us know. 

Yours Truly, 

F. Warren Martin, President 
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lEDWARD VAN LAER 
IN CORPORA TED 

General Contractors 

1 10-8 Second Street, N. E. 

Charlottesville, Virginia 22901 

Avon Street Limited Partnership 
2922 Hathaway Road 

Apr i 1 I I , I 9 7 5 

Richmond, Virginia 23225 
••,..a·--•-•••• • ·- ·-•· ---· _.,. --- •• --- -·--•-·•••-•·-·-•·•••• -~·- • ••- -· 

'. 

Gent I emen: 

We estimate repairs of the windstorm damage to the roof 
of the warehouse on Avon Street Extended to be Eight Thousand Nine 
Hundred and Forty-Eight Dollars ($8,948.00). Breakdown of this fi­
gure is listed below. 

... 
; •• ,• .;.·.:.:.~ i ,._ .J 

.::'! 
-.- ,; . 

Temporary repairs 
Roofing repair 
Supervision 

$ 
_._..::~. 

i t.i~l-: Taxes and Insurance 

755.00 
7,265.00 

100.00 
13.00 

~- : 

..... ; ,._. :·-· .. ·\- ·.:­...... · 

.· 
Commission 

· Tota 1 

$ 8,133.00 
: -~ 

815.00 

s. 8,948.00 

We hope this meets with your approval and If we can be of 
further service to you please let us know. · 

------------ -"··-·-------· ·--·- ..... Yours truly, 

·~.0~-M·-.,~. 
-· ; ... 

. . 
. -~·:· ..... _' ~·· .. /'!_''":'!'·· .. 

. •' 

· · ~. :;:L.t ~: ,;:;,.;.: · 
f" !. : • 7', ':I·.- ' ·. President. 

F. Warren Martin 

F\o/M/ rwe 

PLAINTIFF'S EXHIBIT 5 
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~ PLAINTIFFS 
1· EXHIBIT 
it-l'l~tfc 
~ f) a, 

~NO.~ 

( 

Exclusive Authorb:ation to Sell 

In consideration of the services of P 011 Y. P • MeGa vo c k, Rea 1 to r 1 
......... I • • • • • •••••••.••••••••••••••••••••••••• " ••••••••• ·I• • 

hereinafter called the Agent, to be rendered by said Agent to me, I hereby list for sale with said Agex1.t, 

exclusively and irrevocably, until the • /.{ T.?.t ..... day of ••• P.t?.~q P.~!: .... . · .... , t!?..'i ..... , at Aix 
o'clock P.M., the following property situated in the .•. 9 .0. 7.!-?J-. ~ Y .••••.••..•.. of. AJ..ll~.TrJC?.;r:! .e. .. .•• 1 , 

in the State of Virginia, to-wit: I 

•...... . I!PP.r:P.::f f!":fl..~ ~!-.Y. A 9.· _q.P.r.e.~ .. q~f{. ¥?q r.~~C!"?l.~? .. thf!r.~'?.n:. ~ t .4 P.q~ •..•.... • li .. 
Street Extended . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . ": .. 

i 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••.•••••••••••••••••••••••••••••••••• ~! •• 

I 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• - •••••••••••• 1 •• 

. . I 
•••••.•••...•.•.•••.••..•.••••.•.•.....•....•...•...•.••••.... • ..•.•.•••.•.••••.•.•••••.•••••• ·i· • 
an~ I hereby give and grant said Agent an exclusive and ir?:evocable right to sell the same within the ~e 

if·.ed t d~ th · f$ 650 ooo oo the~ 11 .. I spec 1 a an ~or e pnce o •..•.. ·'- ••..• • ..•.•.••••••••••.••• , on ~o owing terms, to-wit: 1 
. I 

.. ~.~~~l!lP.t:=~.~~- .9f... ~R. -~~.i:~~J~.s. ):~~-. P.~~~. ~t .'1:'~.~~-t;. ~f. .~P.P.r.Q~.i;lflP:t;~.lY ....• • •• 

. . ?~~-~ ~ ~~~ ... 9_q. ~~ .. ~? .. ~~~!=.~~-~~- .;~;~ .. ~.~. ?.Yro ...... ~.~~~!].~.~ .• 4~.~. !3:~H. P.~Y-~9-~r· 

.. ~~~h.~ t;: •• c: ~~~ ;i:I]-8. ~ •••.•••••..•..•....•.••••••••.•••••••••.••••••••••••••••••••••••••• •!• • 

. .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . · .................................................................. l. 
. I 

or for such price or upon such terms as I may hereafter agree to; and I further authorize said Agent to 
accept a deposit from any purchaser on account. of the purchase of said property. · ! 

And in further consideration of the services of said Agent, I agree to pay to said Agent as co~t­
sion, in the event of the sale of said property, •• ~ ~.n:. . . . percent of the sale price, said commission r 
be payable in cash. 

I 

In the event a sale is made of said property, I further agree to convey the same to the purchaser pr-6-
cured by said Agent free from all encumbrances, save and except such as may be hereinabove mention~, 
by good and sufficient deed, with general warranty of title, executed and acknowledged by both spouses, 
if any grantor in said deed be married. I· 

If said property shall be sold at any time within . rz.. ~· rt.t: t.y. . . . . ( 90 ) days after the expiration ~f 
the time limit mentioned above to a purchaser or purchasers with whom said Agent negotiated regard~g 
the sale thereof before such expiration, I will pay to said Agent in cash a commission on the sale pri e 
calculated upon the same percentage thereof stated above. , 

I 
If· the property shall be sold by me before the expiration of the time limit mentioned above with dr 

without assistance from any person, the Agent's Commission, calculated as hereinabove set out, shall tie 
paid by me to said Agent. + 

Agent hereby agrees to use all reasonable diligence to procure a purchaser for said property on 
terms hereinabove stated. 3 O(J 

WITNESS the following signature and seals/th!s~9.fi~~ ::-day of •• . //a."';r;!J_.-: ••• z;/..'. ,19.;:?6. •• 



-~ -~...J 
..;;:-r-., .i 

·~ . 
~"- 'j '··· .: ··~...J 

' .. 
. 

: .. 

f . .-7·:. : 

~­.... .. , 

731S WISCONSIN AVE. 

BETHESDA, MO. 
RICHMOND, VA. 
ATLANTA, CA. 

Limited Partners 
Avon Street Limited Partnership 

Dear Ladies & Gentlemen: 

October 24, 1975 

I SUITE 120CW 
BIETHESDA. MO. 20014 

(301) 656-0250 

i 

Enclosed herewith for your review is a copy of the Thirq 
Quarter, 1975 operating statement representing operations from . 
the period July 1, 1975, to Septecber 30, 1975. Also, enclo11ed 
is your distribution check representing approximately·a 10% 
annualized return on your initial capital investment. 

' i 
As many of you know, the Partnership Meeting held on ·~ 

September 19,· 1~75, was attended_by 6 out of 22 partners. As 
of this date 18 out of the 22 proxies have been returned to us. 
None have been negative. Enclosed is a list of those limitedl 
partners who have not responded to our-solicitation. At the 1 

request of one of the limited partners at the meeting, we hav~ 
provided additional information with the operating reports, I 
specifically cash balances, accounts payable and accounts 
receivable information. 

You will be pleased to learn that effective December 1 
we will be 100% leased. 

i 

The windstorm damage mentioned in our last correspondencf 
has been repaired and insurance proceeds were adequate to cover 
all repair costs. I 

. I 
If you have any further questions regarding operations of 

the partnership, please feel free to call us. 'i 

TDW/jrnv 
Enclosures 

Sincerely, : 
----; J • / 

/$J~~ (u-;-:;~/~ 
Thomas D. Webb III 
Vice President 

301. 
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... · .. , . .!·,. 

. ':, - :·~·.i,il r ,,;~_f~·, ~i .. ;tj_.h ; 
· · c,.;a·.s,. •• ; ·M.,~..,..w,_iii1:· 

P R 0 P 0 S A L ·· ·-. 

.·w. A. LYNCI-1 ROOFH~G:CQ,\1PANY, _INC •. 
• ; • • 0 .. •• ~·· 

. 
• i .• 

I • . ' ' RCGI8T£REO VIRGINIA CONTR~C,TOIII. NO:····!' '• _. '·: .. .. 'I ' ' 
1_234 ·River Road, Charlotte$ Ville, Va. · 22901 ·;i· :: .-:" ·•. · Telephone 293-~302 • .'. · j ~;.-' · :_ .~:::. 

. -~ ::·l:-_:.::·.·.: ~-~:~}.t_·: 
I . . .. 

I".HOPOSAI .. SUBMITTED TO: Date ....... Mf:tr~m ... ?lc ... ~§J§ ...... l ............ . 

. ·1;1~-:· .: .. :~>~;i,Y. .. P. .•... ~,~P.!+YR~~-· ........................................ Job Name: .'!:'!.9.~--~~!.l¥.~~--f?...~.f!.~.9.~,.,. ..... t:''""1:l., .... .': .. 
. ·: · · . · Warehouse #l & #2 \!~Or.tn .c.nu 1 . 

. ; i 

~CCt: .. /J.'J.: .. ~n.!.~ .. IJg~g .. ~~ ................ ~ ...................... Architect: .................................... ~ .................. ;.~ ........... ~ .. : 
. . ·I· .· ... - I . ··.· 

1,.. Chn.rlottesville s~· t Va. c·t - · · s~-· · ' . · . "·' . ······Att ·:·····rx;u····.·~rket·············· w'l e: ·············· 1 Y: ................................ ~....................... \.C,I. .. e: ············ ~.\ .. . 

c hereby ~ubmit following Proposal for: Repla.canent ·of built-up roof, approxima:~ely _/·.· ·: · · '.,_::·: r.?. _sq •. tt. , damaged by high winds. . ! . . : . r.·· . - ·:. : 
. ; •.. ~ ·. i· . . :·~ .. 
· :·.- ·· ,_·: . · · · ·.· _ 1. : Ramve existing built-up roofing and install back one layer . .. i · • · ~. ~ 
:·- ·_;.: .· ' ·· · · ·,- . :·· 1" thick Celotex roof insulation. Insulation will be secured to l: 
!.'·>>·:> ··<. ,.-:: ··~.metal d~ with I.exsuco Nail/Disc Systan. · "1"·_.· -:~:·:·:,:!-' 
~ ._\·.:·::-- ;·-~ .. ;.:.· ::, · 2 .• ~- Over insulation, furnish and install asbesto~ smoth .surface · ·-1-·:·; :.· .. ·· .. ·.#' 

... _: .... ~... .. ·.·· ~!l.t-up roof as manufactured by Celotex,_ equal to existirig ~f-; f,.> .. ·.: . 

·.· . ' -~ . ·. r . 
_ .. 3. · =:u~t ~ all :J~. ~.for a :lete : ,;, , t· , .: 

. -... '~ ..... ? ,. . . . f: .. \:':i ·: ;:::·/_~~-··::· -: ;;_ :.;.·:. ~~ . ·: _:.: :) . . . . :,.~ .·· ·. 

. . . 

.... .. . 

', :.·,\ • f t ·: I • ,:. • 

. . . . 

,· I: • 
l : ... :~. ;··7 ... ·}. _;·:· . i 
. :_, .. . . : ·:1 . . 

·~ . ·. ' : . 
; . ·. : .. ,, ,. 
: : .: ~ . . 
} '; ,, i • I· .. I , ' 

. _ .... · · .... ~·\'. :· . ' 

'; .. 

: i . t. • 

:- .... 
. ~. " . 

.• .:.; . 
. . 

.. ~ 

I f o 

·: ... 
,, 

r 
1-' . 

. .. ·. I 

DEFENDANT' S EX~I.BI~l 

' A 1 
. ~· . ... . , 'i . . 

,Vo hereby 1n·opose to iurnish laoor and materials-<·omplete in accordance with the above spccipcntions, 

'or 1.hc sum oi ... ~!:Y!?~ .. ~9~~~.'f.'?~.f~:f.':.~.~ .. ~~ .. ;f.;.~.~!..!i~l!.~ ..... ~ ................. Dollars ($.?.!.~~~~.?.?. ....... } 
.vith payment to be made aa specified in terms on reverse side. . ·.'· .. _ . · ' I 

. . . ... W~.v-e:~. .. ~ ... '-- (..?, .... ~··b~-·4 / 
Authorized S1gnature .... Wi:l1inrn"A:"·Lvnch·""Jr;-r-............. · 

_I .o. 



0 \_) 
P R Q P S A L • .All Types ol Rooling 

lond Sheet Metal Wor> 

V/. A. L Y~~~~~£R~~~~~c~9Ac~5?:\o~~AN~f, ~NC. I . 

1234 River Road, Charlottesville, Va. 2~901 

PROPOSAL SUBMITTED TO: 

T ele?hono 293-2:02 I 
DEFENDANT'S EfHIBIT 2 

I 

Date ..... Apr.. i .. l. .. J .. l., .... ! .9.f-.5. •..........•• 

Name: .. ~.9-~~.r:'.~ ... Y.§.~ ... ~~~.r.., .... .l.n.~.~ .......................... Job Name: ... ~.Y~.n .. ~.tr..~.;;.t .... ~.i.~J.i.t:.~.d .. P..~r.:t;.ng.r.~h i 
~arehcuse dl occupied by 

Street: ... U.Q::.~---~-~~.2r..sL~J.! ... ~.~ .. J.~ ........................ Architect: ... }19.t9r..9..1 .. CJ ... .G.9.1JJftl.\J.n.i.~~.t..i .. f.n~ .. -~Y.§t em 

City: ..... ~!~.~!:.!.~~-~-~-~x.LLL<:: ............. State: Y~-~ ....... City: ...................................................... State
1
1 .: .......... .. 

~? I 

We hereby submit following Proposal for: Rep I acing bu i It- up roof (approximately 
6600 square feet) .damaged by high winds on above bu i I ding and ~s 

--detai l·ed below: ·· ·· .. ·· · · ·· ·· -·· ·· I 

I . 

2. 

Remove existing bui It-up roof and instal I back one 
thick, Celotherm roof insulation. Insulation \vi II 
with Perma-fas~ener screws and discs to ·metal roof 

I 
I ay~r I '1' 
be s~cu11 ed 
d~ck. 

Over insulation, furnish and instal I asbestos 
hui It-up· roof as manufRctur~d by Celotex- to 
roof. · · 

I 
smooth-surfaq~ 
e q u a I e ~'( i s t i rj g 

• I 

J·. Furnish and install n~w ~ravelstop at 'tlest end of building 
and~approximately 50 ft. en ·North end cf building •. 

4. Replace approximately 60 linear ft. ~xpans1on joint wh~re 
buildings #I and #2 join togeth~r. 

I 

5. Furnish and instal I alI other flashin~ necessary for a complete 
and weathertight job. 

Upon completion alI debris wil I be removed from owner's prer' is~s 
leaving a·clean and thorough job. 

Note: The cost for labor and material for temporary repair~ 
is the separate 'sum cF($755.00) Dol Iars. (Not included in 
price below). 

. , 

We hereby propose to furnish labor and materials-complete in accorda~ce with the above specjilcations,,·:·.:. 

-. . . ") . ~ .... -~·-·· 
'or the sum of .. ~.eY..e.n ... Ih.ou..s.an.J .. .T.wo ... H.u..o.dr.c.d .. &_ .. ::u.xt.}~ .. .E.Lv.2. .............. Dollars ( $.7.., .... u.n. .. O.Q .... ) 

.vith payment to be made as specified in terms on reverse side. 

Authorized Signature 

ACCEPTED 

The foregoing Proposal with Terms and Conditions on reverse ;ide is hereby agreed to and tccepted. 

Date .............. -~~;~·;· ;~;~· ~~~-~~-~~! 1 :~;·be withdraw ns:;::u~; ~~~-~~;~-~~~-~ :;;~·i·~-~~-~-~-;~: .. ··3q3(Seal l 



·w.A.L.YNCH ROOFING COMPANY, Inc. 

1234 RIVER ROAD • 
Roofing and Sheet Metal Work 

CHARLOTTESVILLE, VA. 22901 Telephone 293·2302 i 

I 
0 A 1 =: ___ \...:p;..._r_i_l ...,.~...;)~, _1_0_7_1_ 

I 
r 
I 

Develcpmant Ccrp. cf 
2: d n u m· Fa r e s t 
Char lott~sv i !Ia, Va. 

i 
Vir']inia ! 

L ...J . 

I 
: '1"~1S .-CC:OUHT IS CUE AHO PAYABL.E ON OR BEFORE THE lOTH CAY OF ho~E '<~ONT~ FOL.L.CWING THE DATE OF T~ld STATEMENT ANO 
I I 
j IF NOT PAID BY TI-lE L.AST CAY OF THE MONTH FOL.L.OWING THE OATE OF THIS ST.l.TEMENT '1"HE ACCOUNT WIL.L. 9E CONSIOEREO PA: 

I oue:. OM"'-'- PAST cuE ~ccouNTS THERE IS IMPOSED A FINANCE CHARGE coMPUTED sv:. "l"ERIOOIC RA~1 e:•• oF 1}'2%pe:;:; 
i -..oN'N.IOA" MINIMUM FINANCE CHARGEoF sor: PER MONT~t wHICH 1s :.N ANNUAL PERCENTAG RATE oF 18~ 
.-:· APPLIED TO 1HE PREVIOUS BAI..ANCt AFTER OEDU;TING CURRENT PAYMENTS ANO/OR CREDITS APJOEMIING ON THIS STATEMENT. I CHARGES OR OTHEFI EXTENSIONS CF CREDITS AND PAYMENTS AND OTHER CREDITS MACE AFTER THE L.AST CAY OFI THE MON.TH WIL.:· 
; APP!AA ON NOT "'ONTWS STATEMENT. · · ·. 

: I 

I 

i 
I 
i 
I 

i 
l 
I 

l 
I 

. I 

OESCRIFITtON CHARGES 

FINANCE CHARGE S FIRS:.VJOUS BAL.ANCS: s I 
I 

Ridge Electrcnics Ccrp. I 
·I~ 

Furnish and inst.J I I n • ne (9) :---. ~0% t Cf.~r' 
F f I ash i ngs 550.00 ../ ::..,. 1'1\ 

~von Street Extanded Euilding 

~----.:...---------:--t----r-c ·i'~ r;::.. 
To furnish and instal I heed and 

Jen air exhaust Fan 806.00. 

DEFENDANT'S EXHIBIT 

·304 
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INCE 189:J CHARL.OTTESVIL.L.E l-UMBER COMPANY 

.0 AVON STREET, CHARL.OTTESVIL.L.E, VA. 22902 PHONE 296·5111 

Mr. Glade Knight 
7th & Franklin Blvd. 
Richmond, Virginia 23219 

Dear Mr. Knight: 

•\ '/ '\· , 
'. 

\ 

/l.ib') 
. i\/ !J:. 

August 20,· 1975 

1!!!11. •• ·•· 

··, '')'~·. 

. , 
/'' 

This is in regards to your phone caJI requesting us to 
check the roofs on the bu i I d i l')g I ocated oro .• Avon Extended next 
to __ Ridge E I ectron i cs. 

As far as we can tell the roofs are in good shape and 
appear to be leak free. 

If I can be of any further help please call. 

Thank y~u. 

HH:jc 

Sincerely, 

BETTER LIV lNG, INC. 

_f'4',.,~7J- Y:l~~ 
Harvey Hoke, Mgr. 
Roofing Department 

I 

DEFENDANT'S EXHIBIT 14 

.... '!'• • • , 
~ JJ-o'JnJas ,.. ~lost Co1'11plete Home Center 

I 
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I 



I 
' 120 WYCX STREEi 
I P.o. aox 2952 

RlrMONO. VA. 2323: 
(5G4) 276·la36 

BETHESDA, MO. 
IUOIMONO, VA.' 

Mr. Harvey Hoke 
Mariager 
Roofing Department 
Better Living~ Inc. 
310 A von Street 
Charlottesville~ VA 22902 

August 26, 19 75 

Dear Mr. Hoke: I 

Persuant to our- telephone conversation of yesterday, I should like to I 

request. that your company make minor roofing repairs at our A von I 

Street Warehouse. The repair needed is around the roof air conditioner
1 

unit over "Mr. Hank Originals, Ltd." warehouse space. Please make : 
billing to Quade! Management Corporation, Seventh & Franklin Building,! 
Suite 1512, Richmond, VA 23219. · 1 

If- you have any questions, please give me a call. 

Sincerely, 

-~-
Glade M. Knight. 

G:MK/dh 

i 

! 

I 
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eommunleatlon Sezvt~e.& 
FlT. 6 ·SOX 402 ·AVON ST. EXT.· CHARLOTTESVILLE. VA. 22901 • (804) 295·7963 

September· 15, 1975 

Mr. Ben T. Austin III 
Executive Vice President 
Quadel Corporation 
7315 Wisconsin Avenue 
Suite 1200 \v. 
Bethesdna, Maryland 20014 

Dear Mr. Austin: I 
Thank you for your letter of September 10, 1975. ~e were unaware that 
·the time for rene'H"al of our lease had passed. We C.o, of course, wifh 
to continue occupancy. The new monthly rent is satisfactory, also.

1 

For tqe past three or four months, we have been requesting repairs that 
are of a most urgent nature. The wall between us and Daven~ort Ins~a­
tion is leaning. in toward our shop. Should it fall, it ·...;ould do exten­
sive damage to our inventory and equipment .stored· in that area. \·!e i 
have talked with Mr. Knight several times concerning this. Although he 
has assured us each time that the wall would be repaired, it has no~ 
been. · I 

The roof is still leaking. \·Je have been told by the corirpany that has 
done previous work on the roof that the repairs ~~de were ~ore of a\ 
"stop-gap" measure than of a permanent nature. · . I 

I 

We regret that we have to take this stand, but in an effort to e~ph4size 
the need for expediency in making the repairs we have outlined, we are 
withholding payment of the $237.18 covering the monthly increase in I · 
rent from April 1 through Septe~ber 30 until such repairs are made. : 
We do hope that these problems will be corrected very soon so that ' 
we may forward this amo~~t to you. 

Beginning October··1, we will pay our rent in the acount of S427.03. 

Very truly your~ 

i/U__/J.~ 
Dale Schulz 
COM11UNICATION SERVICES 

fs 

:~o7 

RECEIVLD 
SEP l 8 1975 

UUADEL MAHAEEMEHT CORPORATION 
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120 'v'.JCK STO.EEi 
P.g. BOX 2?52 

li.ICHMO'<Ol. VA. Z~232 (t) 276·3838 

~UHE~U" ~0 

R.ICHMONO, VA. 

Mr. Dale Shulz 
Communication Services 
Route 6, Box 402 
Avon Street Extended 
Charlottesville, VA 22901 

Dear Mr. Shulz: 

September 26, 1975 

Please accept my apologies for your leakv roof and leaning 
wall. I was under the impression that both had been repaired. 
Some time ago I requested that Davenport Insulation have one of 
their men repair the wall, which they agreed to do, and on 
August 20 I contacted Mr. Harvey Hoke with Better Living, Inc • 
. and requested that he give me a complete roof inspection. 
I hav·e enclosed a copy of his return letter. 

This morning I again contacted Better Living a~d they will be 
sending a man out to check the roof again and ~ake ary necessary 
repairs. Also, Randy Rinehart with Development Cor?oration_of 
Virginia ~vill be in touch with you Monday or Tuesday of next 
week to make the necessary repairs to your divider wall. 

I again apologize for any inconvenience thes~ two items have 
·caused you. 

Cordially yours, 

Glade M. Knight 

GMK/dh 

Enclosure 
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