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VIRCINIA:

IN THE CIRCUIT COURT OF THE CITY OF RADFORD

NEW RIVER MEDIA GROUP, INC.
Plaintiff
v. DILI, OF COMDPLATHNT

DAVID COLLINS XNIGETON

~

et e et et et Nl Ne? N S

Cefendant

SERVE: David Cellins Knighton
812 Carriagc Hill Drive
- Pulaski, VA
and
ravid Collins Ynighton
c/o VWRIQ-F
radford, va

Your plaintiff respectfully represents as followc:
1. Plaintiff, New River MModia Group, Inc., (hercin callad

New River Media) is a Virginis corporaticn that owns and

cperates WPSK-FI radio station in Pulacki, Virginia.
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2. Defendant David Collins ¥Xnighton ({(herei
Knighton) iz a former cmployee of lew River Media and ir now
employed by WRIQ-FM radio station in Radford, Virginia.

s a condition of Xnighton's employvment with Mew River

.
oY

strictive covenant AMAgreement dated February 2,

=)
0

itfedia, the
1922, was entercd by and betuween ¥nighton and Mow River lMMeodia.
A copy of such Restrictive Covenant Aéreement is attached
hereto as Exhibit "a",

4. Such Restrictive Covenant Agrecement provides in part

1 r
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that upon termination of Krnighton's employment with lMew PRiver
Media, Knighton will not work for a competing employer within
sixty (60) air miles of WPSK-FM's broadcast station for a
period of twelve (12) months.

5. On or about February 3, 1222, Knighton terminated his
employment with New River Media.

6. Knighton is now employed at WRIQ-FM radio station in
Radford, Virginia.

7. The Restrictive Covenant Agreement provides, in part,
that New River Media will be entitled to an injunction in the
event of a breach of the agreement ky Knighton. New River
Media alleges that Knighton's brcach cf tho agrecment will
cause it irreparable injury for which it hac no adcquate remedy
at law.

8. The Restrictive Cchﬁant rgrecment further provides in
part that Knighton will pay all damagezs, including costs and
attorney's fees, relating to the enforcement of the agrcement.

9. New River Media alleges that it hasz been damagecd in the
amount of $ 25,000.00 in addition to the irreparablie damage it
suffered.

WHEREFORE, plaintiff, Mew River Media Croup, Tnc., prayc
that: : - .

A, Thic Court issue a temporary injuncticon enjoining

. defendant David Collins Xnighton from working with WRIQ -FH, =2

competing employer; and
B. This Court icsue a permanent iniuncticn Perpetuallv

enjoining defendant David Collinc Knighten from violating the

<
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terms of the Restrictive Covenant Agrooment.
C. That plaintiff have a2 judgment against defendant in the
sum of $ 25,000.00, plus costs, interest and attornoy'c fecos.
D. That plaintiff have such other and further relief ac tc

cquity may seem meet and the nature of its case may reguire.

HEW RIVER MEDIA GROUP, INC.

e . ! , e
By _fas NG M Y WY
* 0f Councel ' :/

Marcus H. Long, Jr.

LONG, LONG & TILLAR, P.C.
107 Church Street

P. O. Box 196

Blacksburg, VA 24062-0196




EXHIBIT "A"

THIS AGREEMENT is made and entered into on this the 3xd . day of
Fahrnary ., 1992, by and between David Collins Knightan herein
the Employee, and New Rlever Media Group, lno.[WPSK-FM] a Virginia
corporation, herein the Employer;

WITNESSETH:

THAT WHEREAS, the Employer is primarily engaged in the business of
operating a radio broadcasting facility; and,

WHEREAS, the Employer primarily broadcasts and sells radio or
commercial time in an area generally defined as that geographical area
encompassed within a radius of 60 alr mues from Its broadcast station;
and,

WHEREAS, the Employer has employed the Employee to render
services in the capacity as an “air personality” for the Employer; and,

base presently served by the Employer, and has in addition developed?an
enhanced hig status as an “air personality” as a direct result of the
promotional time and expense provided by the Employer ; and,

- ——WHEREAS, the ‘Employee will becorhe-pr(vy to the ‘existing customer d%

WHEREAS, as a condition of this employment arrangement by and
between the parties, the Employer has required and the Employee has
agreed to all of the covenants and obligaticns contained herein.

NOW THEREFORE, for and in consideration of the premises herein and
in consideration of the amount of $2,000 paid to the employee by empit

the parties do hereby agree, bind and obligate themseives as follows:

1. The Employee shall not at any time nor in any manner directly or
indirectly divulge, disclose ar communicate to any person, firm,
corporation or any third party entity in any manner whatsoever any
Information concerning the matters affecting or relating to the business
plans, customer lists and/or financial Information of the Employer




All of these provisions regarding the Employee's agreement not to
divulge or communicate any Information regarding any of the matters
pertaining to the Employers business shall remain in full force and effect
tor a period of five (5) years after the termination of the employment of
the Employee for any reason with or without cause.

2. As an intricate part of the employment of the Employée as an air
personality, the Employee agrees that S | .- EEERE

for a period of twelve (12) months following the termination of the
Employee’s employment for any reason whatsoever, the Employee will not,
directly or indirectly either as an Individual or on his own account or as a
partner, employee, manager, principal, stockholder, sales person,
representative nor In any other capacity whatsoever, engage in any or all
of the following activities within the herein described restrictive area or
territory: '

A. Enter Into or engage in any business that in any way
competes with the present or future business operations of the Employer.
In this regard, it is acknowledged that at this time, the Employer is
primarily engaged in the business of radio broadcasting. The providing of

many mggrg Hp\grgigp‘gji%ugp o&q‘«;jr roduction services or “disc jockey”
servicesp outside the res ricte

territory or the providing ,of any alr personality, angoyncer, production
services or “disc ]ockey’w%sr?z'fce%ofn(gmg"m&r%?ri{z:te territory shall

constitute “engaging In business” in the restricted territory in violation
of this provision. .

B. Solicit customers or commercial air time for or the sale of
any commercial air time in the restricted territory gg’—b.imeeﬂ'"é’r for any
person, firm, association, corporation or any other entity engaged in a
business that competes with the Employer's business as described In this
Agreement, or the supervising or assisting of any sales agents or
representatives engaged in such sales activities.

C. Enter into or engage in any discussion or negotiation ar
assist- in such actions to encourage employees, agents, managers, sales

agents or representatives of the Employer to disassoclate their
relationship with the Employer in order to engage. in any business that in

erritory for broadcast in the restricted |
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any manner competes with the Employer's business.

D. Promote or assist financially or otherwise any firm,
person, association, corporation or any ather entity engaged in a business

that competes with the Employer's business as described in thls
Agreement. .

3. The area encompassed within the “restricted territory” as
above described shall include:

A. That geographic area encompassing a radius of 60 air
miles from the broadcast station as maintained by the secured party; and,

B. Any other radio station outside the 80 mile limit that
broadcasts to any area within the 60 mile limit and solici{s commercial
broadcast business from advertisers located within W mile limit.

4. The covenants herein on behalf of the Employee are of the essence
of the employment arrangement shall be construed as independent of any
other provision or agreement and the existence of any claim or cause of

action -against the Employer; -whether- predicated -on - this --agreement- or --|-

otherwise sirall not constitute a defense to the enforcement by the
Employer of this restrictive covenant. It is expressly agreed that this
restrictive covenant and’ all covenants herein are reasonable as to both
duration and distance, are not overly burdéensome, are not economically
oppressive to the Employee, are not injurious to the public welfare or
benefit and are specifically enforceable in & Court of competent
jurisdiction as against the Employes. In addition, the Employee -
acknowledges that the Employer ' has invested. substantial time and
money in promoting the Employee as an air personality such that it will be
impossible to ascertain the Injury or damage to the Employer in the event
of a breach of this Agreement by the Employee, and that the Employer
shall be entitled to have the provisions of this Agreement specifically
enforced as against the Employes.

5. All Information, whether written or otherwise, regarding the

Employer's business, including information regarding customers, customer
lists, costs, earnings, systems, prospective and executed contracts, and

6
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‘other business arrangements, are presumed to be confidential information
of the Employer for purposes of this Agreement, except to the extent that
such information may otherwise lawfully and readily avallable to the
general public. The Employee further agrees that upon termination of the
Employee's employment with the Employer, the Employee shall
immediately return all books, records, lists and other written, typed or
printed materials, whether furnished by the Employer or prepared by the
Employee, which contain any information relating to the Employer's
business, and the Employee agrees that he/she will neither make nor
retain any copies of such materials after termination of employment.

6. In the event of a breach or threatened breach by the Employee
of the provisions of this Agreement, the Employer will be entitled toa an
injunction restraining the Employee from such breach and from rendering
any services to any person, firm or entity in breach of this Agreement.
Compliance with this Agreement is a condition precedent to the
Employer's obligation to make any payments of any nature to the Employee.
The Employee further agrees to indemnify and hold harmiess the Employer
from all damages and costs, including reasonable attorney’'s fees, relating
to the enforcement of this Agreement. Nothing in this Agreement will be
¢onstrued as prohibiting the Employer from pursuing any other remedies
available to it for a breach or threatened breach of this Agreement.

IN WITNESS WHEREOF, this Agreement is executed by the parties
effective as of the date first above written. ’

EMPLQYEE:

David Collins Kni

EMPLOYER:
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VIRGINIA:
//// IN THE CIRCUIT COURT OF THE CITY O RADTFCRD

NEW RIVER MEDIA GROUP, INC.

Plaintiff

NOTICE OF APPLICATION
FOR PRELIMTEARY
INJUNCTION AND
OTIIER RELIEF

v.

DAVID COLLIMS KNIGHTON

e N e et S i el Vgt a?

Defendant

Take notice that I will, on the 28th day of February, 1992,
at 9:00 o'clock a.m. at the Courthouse, Radford, Virginia,
make application to the Judge of the Circuit Court of the city
of Radford, Virginia, for an injunction and other relief as is
more fully set forth in the Bill 92f Ccmplaint attached hereto:;
when and where you can appear if you gcee property to protect
your interests.

IIEW RIVER MEDIA CROUP, IMC,

\R>\\u | |
By AL Oy )~k; tL‘]\‘(; ) ,f\\\\

. )
Of Counsel E 7.
'?'-, )

* Marcus H. Long, Jr.

ﬁ LONG, LONG & TILLAR, P.C.
107 Church Street

i P. O. Box 196

l] Blacksburg, VA 24063-0196

"

cregee




The following cause came on to be heard before the
Honorable Duane E. Mink, Judge of the Circuit Court of the
City of Radford, Virginia, on the 2nd day of March, 1992

when the following proceedings were had:

LX)
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THE COURT: Do either of you want to say
anything before we get started?

MR. LONG: Judge, I would like to say one
thing that I want to get on the Record. This
Hearing was set for Friday, February 28th at
9 A. M. and at the request of the defendant,

Mr. Knighton, it was cohtinued until today. I want
it on the Record that we objected to it but it was
continued at the Defendant’s request.

THE COURT: For the Record, I will
acknowledge that that is so. Mr. Knighton called
with a request for the continuance and I gave it to
him.

MR. LONG: Judge, I don’t know if you looked
at the file or not but I requested a Preliminary
Injunction to enforce a Covenant not to Compete as
a result of employment. T )

We feel that the covenant is with reasonable

time and space and is not unduly harsh on anyone.

CENTRAL VIRGINIA REPORTERS (703) 380-5017

9
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X * *

covered your positions.

Well, I think it is é highly unusual manner
in which to handle this situation that we have.

The vehicle that was used, of course, is a
prospective agreement.

On the other hand, it would appear that
basically what the parties agreed to was a Covenant
not to Compete and consideration was given, the
consideration was accepted and then when the
defendant obtained other employment he did go ahead
and cash the check. Excuse me, gave it back,
returned the check.

I believe it would be appropriate to grant
the Preliminary Injunction. Then we can move the
case forward with haste if it is going to stay in
Radford. Why is the case in Radford?

MR. LONG: I thought the radio station was
in Radford, WRIQ.

At this point, Judge, I feel that they asked
for a continuance and any objection to venue is
waived.

THE COURT: I don’t think that. In any
event, I am going to grant the temporary

injunction.

CENTRAL VIRGINIA REPORTERS (703) 380-5017

10
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It ought to be heard in 90 days. We have
the $2,000.

MR. SHANKMAN: I would ask for you to set a
trial date right now, Judge.

THE COURT: Let me add up my -- I have a
one-track mind. Let me do this addition first.

What is your current salary?

MR. KNIGHTON: $300 a week, $1,200 a month.

THE COURT: Do you get commissions or
something for advertising?

MR. RKNIGHTON: If I sold anything which I
haven’t.

THE COURT: But if you do you get
commissions?

MR. KNIGHTON: Yes, sir.

THE COURT: At this point what have you
made; a little over $2,000?

MR. KNIGHTON: About $2,100.

THE COURT: That ought to be tried in 90.
days. That is $6,500.

I will set the bond at $10,000. The
temporary injunction will become effective on the
posting of the bond.

MR. LONG: Judge, do we need surety with

CENTRAL VIRGINIA REPORTERS (703) 380-5017

11
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that? As a good corporation and several stations I
would just ask that the Court determine the order
to say that --
MR. SHANKMAN: We don’t waive surety; we
want surety.
THE COURT: I think they are entitled to
have surety. Do you want a trial date?
MR. SHANKMAN: Yes, sir.
THE COURT: You want a shot at chancery and
try it before a jury?
MR. SHANKMAN: VYes, sir. I would advise the
Court that I am going to file a counterclaim which,
I assume, will be in the area of $50,000 to
$75,000.
THE COURT: That will be fine.
~MR. LONG: Judge, if they are going to file
a counterclaim I would like, until we get an issue
here -- you know, we may have a demurrer and all
that to what they file before we set a trial date.
THE COURT: There is a man out of work and
I am goiﬁg to move the case along. Whether I do it
or Judge Owens does it or whatever, this case is
going to be tried and tried forthwith.
MR. LONG: Judge, I have no problem with

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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that. We want to set a trial date and they are
threatening counterclaims and all. That is fine.

MR. SHANKMAN: It is not a threat.

THE COURT: In that case, would you file
your answer within -- when was he served?

MR. LONG: Wednesday, the 26th.

THE COURT: Go ahead and file your answer
quick, you are the one that wants a speedy trial.
File your answer and your counterclaim, too, within
ten days.

You respond within ten days after you
receive the counterclaim and there is not that much
to develop.

It looks like you only have two witnesses. I
don’t see why we should have any trouble getting
the case ready for trial.

'MR. LONG: The only thing is that I am
probably going to make some document requests and
so forth at this radio station over here, WRIQ to
see wﬁat he does over there and to see who he has
contacted and so forth. I want to get some of
those people and probably depose some of them.

THE COURT: Let me get my book.

MR. LONG: I guess we need a discovery cut

CENTRAL VIRGINIA REPORTERS (703) 380-5017

13
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off, too.

THE COURT: I will do that. Let me get my
calendar. How about April 13th to try this case?
If we can’t get a courtroom ang jury in Pulaski we
will bring them over here.

MR. SHANKMAN: All right.

MR. LONG: Judge, before we get into moving
it over to Pulaski, his broadcasts hit Radford and
that is where part of our damages hurt.

I think this is proper venue; I think it is
permissible venue. If the Court on its own wants
to move it, it is permiésible venue.

I mean, he broadcasts right here. You can
cut the radio on and see where he broadcasts.

- MR. SHANKMAN: We didn’t really raise the
issue, Judge.

'THE COURT: Do you want to try it here?

MR. SHANKMAN: We will just try it here.

THE COURT: I will get you a Radford jury.

MR. SHANKMAN: All right.

THE COURT: We will start at 9:00.

MR. LONG: Judge, are we going to get a
discovery cut off? I hate tovsay this but I have a

busy practice and this is giving me six weeks here

CENTRAL VIRGINIA REPORTERS (703) 380-5017

14
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and that is not long enough.

They are filing a counterclaim and I will
have document requests. I have got the month of
March almost booked.

THE COURT: I am sorry. If I am going to
issue a Preliminary Injunction I am going to move
the case along.

I don’t want to put anybody in a bind but
that is plenty of time to get the case ready for
trial in my opinion.

MR. SHANKMAN: My client, being that he is
from Pulaski County and iives there and that is
where all this took place; he would ask that you do
this in Pulaski.

THE COURT: I think it ought to be tried in
Pulaski. This is a Pulaski case. It has no
business being here and I think a Pulaski jury
ought to do it.

MR. LONG: Judge, I want it to go on the
Record now that I object to that for two reasons.

First of all, they asked that this Hearing
be continued. I did not. He said he contacted a
lawyer at that time when he talked to us on the

conference call with you and myself. Their

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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continuance request waives any objection to venue.

Number two, he does broadcast in the City of
Radford as my client does, too, and so I feel it
should be heard here.

I will be glad to brief you on the venue
guestion. I think anybody in here knows that if
you ask for a continuance you waive objections to
venue. That is where we are.

MR. SHANKMAN: He hadn’t been fully advised
by Counsel and hadn’t been served the same day --

MR. LONG: There is no case that says,
"Fully advised by Counsél when you were served,"
Judge. There is not a case that has that in there
and I can guarantee that.

THE COURT: I am going to transfer it back
to Pulaski. It ought to be tried with a Pulaski
jury.

That is where the contract was entered into
and that is where both businesses are located and
that is where the defendant is located and where
the Plaintiff is located.

I see no reason to keep it in Radford. It
will be transferred back to Pﬁlaski. I will try it

if Judge Ownes has a conflict. If he is busy on

CENTRAL VIRGINIA REPORTERS (703) 380-5017

16
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April the 13th, I will come try it.

MR. SHANKMAN: All right.

THE COURT: We will start at 9:00.

I will have your new pleadings and all that
completed within 20 days; right?

MR. SHANKMAN: Yes, sir.

THE COURT: The discovery will be
completed --

MR. LONG: Judge, also, because we had to do
this fairly quickly, I would like the right to
amend my Bill of Complaint and if he needs to
respond all I want to do is clear up a couple of
things that weren‘’t clear to me when I filed the
Bill of Complaint about the manner in which the
employment was terminated.

Do you have a problem with that?

THE COURT: If you want to clear it up, you
amend within five days and then you respond to the
amended bill within ten days of today.

MR. SHANKMAN: Respond to both the original
and the amended?

THE COURT: You don‘t need to I don’t think.

MR. LONG: This is beyond a rocket docket.

THE COURT: VYes, it is but I just think if

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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you have irreparable harm and ~-

MR. LONG: I have no problem there.

THE CGURT: If you have irreparable harm his
harm is just as great or greater so I think we want
to move.

MR. LONG: My associate’s wife is having a
baby and he says he can’t work, I mean, I don’t
know.

THE COURT: Now, you are going to amend
within five days and you answer or whatever you
have to and answer within ten days from today. You
have five days to look at your new pleadings so get
them there.

MR. LONG: it is a supersonic docket.

THE COURT: I didn’t get your cut off on
your discovery, did I? April the 3rd and that will
give you ten days to go forward.

You asked for a jury trial?

.MR. SHANKMAN: Yes, sir.

THE COURT: You do the issue out of chancery
and the questions that are going to be presented to
the jury for them to answer or the issue to be
presented to the jury.

I want that order ready for entry by April

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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3rd so both parties will know what to prepare for
the trial on April the 13th.
That is the Court’s ruling. The Hearing is

adjourned.

(The Hearing was concluded.)

* % % % *

CERTIFICATE

COMMONWEALTH OF VIRGINIA -
CITY OF ROANOKE

I, Jennifer Marie Philie, Notary Public in
and for the Commonwealth of Virginia, at Large, do hereby
certify that the Hearing held on March 2, 1992, was by me
reduced to machine shorthand in the presence of all the
parties, afterwards transcribed under my direction by means
of computer, and that to the best of my ability the
foregoing is a true and correct transcript of the Hearing
as aforesaid. |

I further certify that this Hearing was taken

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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at the time and place in the foregoing caption specified.
I further certify that I am not a relative,
counsel or attorney for either party or otherwise
interested in the outcome of this action.
IN WITNESS WHEREOF, I have hereunto set my
hand at Roanoke, Virginia, on this the(?ﬂﬂday of March,

L R0
enni Mari¢ Philie
tary\Public

My Commission expires February 28, 1995.

1992.

CENTRAL VIRGINIA REPORTERS (703) 380-5017
<0
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RADFORD

NEW RIVER MEDIA GROUP, INC.
Plaintiff
V. DECREE

DAVID COLLINS KNIGHTON

Nt N st Vst st Vil NtF P nit®

Defendant

This cause came this 2nd day of March, 1992, to be heard
upon the prayer for a temporary injunction contained in
plaintiff's bill, and was argued by counsel.

UPON CONSIDERATION WHEREOF, it. appearing to the Court that
plaintiff is entitled to the relief prayed for, it is hereby

ORDERED, ADJUDGED and.DECREED that defendant be and he is
hereby restrained and enjoined from working for WRIQ-FM or any
radio station within sixty (60) air miles of Pulaski, Virginia
until further order of this Court. This ORDER shall not become
effective until plaintiff shall enter into bond before the
Clerk of this Court in the sum of $ 10,000.00 conditioned
according to law.

It is further ADJUDGED, ORDERED and DECREED, as follows:

1. Plaintiff shall have five (5) days to file an amended
bill of complaint:

2. Defendant shall have ten (10)- days from receipt of
plaintiff's amended bill of complaint to file responsive

pleadings;

<1

M.
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3. Plaintiff shall have ten (10) days from receipt of
defendant's responsive pleadings to file responsive pleadings
to defendant's responsive pleadings:

4. This matter is set for trial on April 13, 1992, at 9:00
a.m. in the Circuit Court of Pulaski County;

5. Defendant has requested an issue out of chancery to be
submitted to a jury and that defendant file the specific
issue(s)

to be submitted to the jury by April 3, 1992;

6. All discovery shall be completed by April 3, 1992,
Plaintiff objects to this matter being transferred to the
Circuit Court of Pulaski County on the grounds that the hearing
for the temporary injunction waé scheduled for February 28,
1992, in the Circuit Couft of the City of Radford and was
continued on motion of the defendant until March 2, 1992, and
that such continuance request waives any objection to venue.

Enter this ORDER this /b day of
March, 1992. Avwe 7240 7vve 3/2./?:.__

]

£
JUDGE

» bbleckion:
Defendant objects to the granting
of the injunction contained in this

decree. ‘ 253
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RADFORD

NEW RIVER MEDIA GROUP, INC.

Plaintiff
AMENDED
V. BILL OF COMPLAINT

DAVID COLLINS KNIGHTON

Nl Nl Nt Vel Vs s Ntt® Vi it

Defendant

SERVE: David Collins Knighton
812 Carriage Hill Drive
Pulaski, va

and
David Collins Knighton
c/o0 WRIQ-FM
Radford, va

Your plaintiff respectfully represents as follows:

1. Plaintiff, New River Media Group, Inc., (herein called
New River Media) is a Virginia corporation that owns and
operates WPSK-FM radio station in Pulaski, Virginia.

2. Defendant David Collins Knighton (herein called
Knighton) is a former employee of New River Media and is now
employed by WRIQ-FM radio station in Radford, Virginia.

3. As a con&ition of Knighton's employment and termination
of employment with New River Media, the Restrictive covenant
Agreement dated February 3, 1992, was entered by and-between
Knighton and Neﬁ River Media. A copy of such Restrictive

Covenant Agreement is attached hereto as Exhibit "A".

4. Such Restrictive Covenant Agreement provides in part

23
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that upon te .ination of Knighton's em, oyment with New River
Media, Knighton will not work for a competing employer within
sixty (60) air miles of WPSK-FM's broadcast station for a
period of twelve (12) months.

5. On or about February 3, 1992, Knighton's employment
with New River Media was terminated.

6. Knighton is now employed at WRIQ-FM radio station in
Radford, Virginia.

7. The Restrictive Covenant Agreement provides, in part,
that New River Media will be entitled to an injunction in the
event of a breach of the agreement by Knighton. New River
Media alleges that Knighton's brgach of the agreement will
cause it irreparable injury for which it has no adequate remedy
at law.

8. The Restrictive Covenant Agreement further provides in
part that Knighton will pay all damages, including costs and
attorney's fees, relating-to:ﬁhe enforcement of the agreement.

9. New River Media alleges that it has been damaged in the
amount of $ 25,000.00 in addition to the irreparable damage it
suf fered.

WHEREFORE, plaintiff, New River Media Group, Inc., prays
that:

A, This Court issue a temporary injunction enjoining
defendant David Collins Knighton from working with WRIQ-FM, a
competing employer; and o .

‘ B. This Court issue a permanent injunction perpetually

enjoining defendant David Collins Knighton from violating the
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terms of the Restrictive Covénant Agreement.
C. That plaintiff have a judgment against defendant in the
sum of $ 25,000.00, plus costs, interest and attorney's fees.
D. That plaintiff have such other and further relief as to

equity may seem meet and the nature of its case may require.

Marcus H. Long, Jr.

LONG, LONG & TILLAR, P.C.
107 Church Street

P. 0. Box 196

Blacksburg, VA 24063-0196

CERTIFICATE OF MAILING

The undersigned hereby certifies that a true and correct
copy of the foregoing Amended Bill of Complaint was mailed to
Byron R. Shankman, Esquire, Da kewes Building, Rt 11,
Dublin, VA 24084, on this the { day of March, 1992,

N &WO\

Marcus H. Long;,
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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF RADFORD

NEW RIVER MEDIA GROUP, INC.
PLAINTIFF

V. ANSWER AND CROSS-BILL

DAVID COLLINS KNIGHTON

T N Nt Ymt Nt St o ' et

DEFENDANT

Defendant, David Collins Knighton, by counsel, for his
answer to the amended bill of complaint filed against him
herein says as follows:

1. The allegations contained in paragraph one (1) and
two (2) are admitted, except for the fact that David Collins
Knighton 1is no longer .employed anywhere because of the
preliminary injunction issued in this matter.

2. It is denied that the restrictive covenant
agreement dated February 3rd, 1992 was a condition of
Knighton's employment and the termination of that employment.

3. The allegations contained in paragraphs four (4)
and five (5) are admitted.

4. It is denied that Knighton is employed anywhere.

5. It is denied that New River Media_éfoup,-lnc. is
entitled to any form of injunction and it is further denied
that any irreparable injury as been incurred by New River

Media Group, Inc.

<6
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6. The remainder of the amended bill of complaint

filed against David Collins Knighton is hereby denied.
CROSS-BILL

Defendant, David Collins Knighton, by counsel, files
this cross-bill against plaintiff, New River Media Group,
Inc. and says:

1. Defendant repeats and realleges the allegations
contained in paragraph one (1) of the amended bill of
complaint filed herein.

2. Defendant alleges that he was terminated prior to
the restrictive covenant agreement dated February 3rd, 1992
without cause and with.intent to place him in a precarious
position of hardship after the unnoticed and untimely
termination by plaintiff.

3. Plaintiff, New River Media Group, Inc. terminated
David Collins Knighton without just cause or provocation and
no appropriate or adequate consideration was paid for the
execution of the subject restrictive covenant agreement.

4. The restrictive covenant agreement upon which this
action was based is acquired by New River Meéia Graﬁp, Inc.
under circumstances which constitute economic and other ‘forms
of duress.

5. Furthermore, said restrictive covenant agreement
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unreasonably restrain the ability of David Collins Knighton
to become reemployed and said agreement was unduly harsh and
oppressive in curtailing any legitimate effort Knighton might
make to earn a livelihood.

6. The restraint placed upon Knighton by said
agreement was unreasonable and oppressive under the
circumstances of which is was executed.

7. The acts of New River Media Group, Inc. in
acquiring this agreement under the circumstances then and
there existing were willful and deliberate and were committed
with knowledge that such acts were unfair and unlawful and
would result in very substantial harm to David Collins
Knighton.

WHEREFORE, defendantiérays that plaintiff's amended bill
of complaint be dismissed; that he be awarded compensatory
damages in the amount of Twenty Five Thousand Dollars
($25,000.00); and punitive damages in the amount of Fifty
Thousand Dollars ($50,000.00); and that the Court further
order that the restrictive covenant agreement dated February
3rd, 1992 is void and unenforceable; it is respectfully
requested that the issues brought forth in the amended bill
of complaint and counter-claim as well as the request for
compensatory and punitive damages be tried as matters out of
chancery by a duly impounded jury in Pulaski County,

Virginia; and that David Collins knighton be awarded any
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further relief as may be deemed necessary under the

circumstances of this case.

DAVID COLLINS KNIGHTON

ot (Buren BShz Ama—

Of’ Counsel

Byron R. Shankman

P.O. Box 1859

Dublin, Virginia 24084
Counsel for Defendant

CERTIFiCATE OF SERVICE
The undersigned hereby certifies that a true and correct
copy of the foregoing Answer and Cross-Bill was mailed to
Marcus H. Long, Jr., Esquire, Long, Long, Tillar, P.C.. P.O.

Box 196, Blacksburg, Virginia 24063-0196, on this the 13th

G Byon R Sholne

Byron K. Shankman

day of March, 1992.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RADFORD

NEW RIVER MEDIA GROUP, INC.
Plaintiff
Ve DEMURRER

DAVID COLLINS KNIGHTCN

PN I I e N )

Defendant

Plaintiff, New River Media Group, Inc., by counsel, demurs
to the cross-bill filed herein and says that it is not
sufficient in law and ought not to be prosecuted on the
following grounds:

1. The cross-bill does:not meet the requirements of Rule
1:4 (d) of the Supreme Court of Virginia in that it fails
clearly to inform plaintiff of the true nature of the claim
against it.

2. The cross-bill simply doecs not state any cause of
action. It is merely an extension of defendant's answer.

Respectfully submitted,

NEW Ri{f?\MEDIA GﬁOUP; INC.
3y (GUAY 5({; 1 RN

Of Counsel \{f\

Marcus H. Long, Jr.

LONG, LONG & TILLAR, P.C.
107 Church Street

P. 0. Bcox 196

Blacksburg, VA 24063-0196
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CERTIFICATE OF MAILING

The undersigned hereby certifies that a true and correct

copy of the foregoing Demurrer was mailed to Bryon R. Shankq?aﬂ\

Esquire, P.O. Box 1859, Dublin, VA 24084, on this the ) Y
day of March, 1992.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF PULASKI

NEW RIVER MEDIA GROUP, INC.
Plaintiff
Ve ORDER

DAVID COLLINS KNIGHTON

Defendant

This 1st day of April, 1992, came the parties, by counsel,
and argued plaintiff's demurrer to the cross-bill of defendant.

UPON CONSIDERATION WHEREOF, the Court doth overrule
pPlaintiff's demurrer to which plaintiff excepted to on the
grounds that the cross-bill does not state a cause of aétion.

Enter tWis ORDER this 2o day of

. 1993« \

Seen:

d;:F?;fS; .d.

and object

é? AT
3z éé// Gl
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VIRGINIA:

IN THE CIRCUIT COURT OF PULASKI COUNTY

NEW RIVER MEDIA GROUP, INC.
Plaintiff

V. ANSWER TO CROSS-BILL

DAVID COLLINS XNIGHTON

Defendant

el et el et e N P S

Plaintiff, New River Media Group, Inc., by counsel, for its

answer to the cross-bill filed against it hevrein says as

1. Plaintiff admits the allegations contained in paragraph

(=Y
o)
Hh

the cross-bill.

ined in

m

2. Plaintiff denies each and every alliegation ccnt
caragraphs 2, 3, 4, 5, 6 and 7 of the cross-bill.
3. Plaintiff denies each and every allegation contained

-

in the crcss-bill which is not expressly admitted herein.

(1]
()

4, Plaintiff affirm

[\

[ 2

tively alleges that the cross-bill
doces not state é cause of action recognized by the courts of
Virginia.,
5. Plaintiff affirmatively alleges that the cross-bill
does not allege any facts that give rise to punitive damages.
WHEREFORE, plaintiff prays that defendant's cross-bill be
dismissed and that plaintiff be awarded -the relief prayed for

in the bill of complaint.




Newf%iver Media, Inc.

Marcus H. Long, Jr.

LONG, LONG & TILLAR, P.C. -
107 Church Street

P.0. Box 196

Blacksburg, VA 24063-0196

CERTIFICATE OF MAILING

The undersigned hereby certifies that a trua and correct
copy of the foregoing Answer to Cross-Bill was mailed to Byron
R. Shankjan, Esquire, P. O. Box 1859 Dublin, VA 24084, on this
the ' day of April, 1992.

-

\.\ \ ! ‘
. i - v
\ v ol \ i~
Ay ~ : SRR S AN
AV V N S AV ol

Marcus H. Long, Jr.” N ]
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VIRGINTIA

IN THE CIRCUIT COURT FOR THE

COUNTY OF PULASKI

NEW RIVER MEDIA GROUP, INC.,
Plaintiff

—ve-

DAVID COLLINS KNIGHTON,

Defendant

0 09 o0 eo 0% eo e 08 G0 B0 oo

HEARD BEFORE:

THE HONORABLE A. DOW OWENS

CENTRAL VIRGINIA REPORTERS
P.O. BOX 12628
ROANOKE, VIRGINIA 24027

_(703) 380-5017

APRIL 13,
9:00 A.M.

1992

35




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

APPEARANCES:

INDEX
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LONG, LONG & TILLAR, ESQS.
Blacksburg, Virginia
BY: MARCUS H. LONG, JR., ESQ.
counsel on behalf of the Plaintiff

BYRON R. SHANKMAN, ESQ.
Dublin, Virginia
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The following cause came on to be heard before The
Honorable A. Dow Owens, Judge of the Circuit Court of
Pulaski County, and a Jury of seven, sitting at Pulaski,
Virginia, at 9:00 A.M., on this, the 13th day of April 1992.

Patricia J. Jensen, RPR, Court Reporter, was duly

sworn, and the following took place:

THE COURT: Good morning, ladies and
gentlemen. Is the Jury present?
THE CLERK: Yes, sir. Respond as I call your

name, please.

(All prospective jurors are present. )

THE COURT: All right. Court reporter, have
you been sworn?

THE REPORTER: Yes, sir.

THE COURT: Is the Plaintiff ready to
proceed?

MR. LONG: Yes, sir.

THE COURT: Is the Defense ready to propeed?

MR. SHANKMAN: Yes, sir.

THE CLERK: Will the following persons please

come into the jury box: Judy Hager, Barbara Lee,

CENTRAL VIRGINIA REPORTERS (703)380-5017
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Adelene Newman, Joseph Morehead, James Zint, Hazel
Pauley, Dortha Phipps, James R. Wright, Larry E.
Sams, Cheryl Sawyers, Curtis Smith, John Steger,

Richard Stoots.

(The prospective jurors entered the

jury box and were duly sworn. )

THE COURT: What are the call letters,
whatever you call the radio station?

MR. LONG: WPSK, Your Honor.

THE COURT: And where is it located?

MR. LONGQ In Pulaski out on Memorial Drive
-- Bobwhite Boulevard, excuse me. It is right here
in Pulaski.

THE COURT: Ladies and gentlemen, today we
are going to try a case brought by New River Media
Gfoup, Inc., the operators and owners of the WPSK
radio station, represented by Mr. Marcus Long,
against David Collins Knighton, who is seated to our
right, who is represented by Mr. Byron Shankman.

Mr. Knighton was an employee of WPSK, and I
suppose you use the term "disc jockey". He played

records and conducted interviews and made remarks.

CENTRAL VIRGINIA REPORTERS (703)380-5017

38




o

10

11

12

13

14

15

16

17

18

19

20

21

22 .

23

24

5

New River Media, WPSK, has brought an action
to enjoin Mr. Knighton from engaging in his
profession as a radio announcer or disc jockey, I
believe for a period of ; year and within a 60-mile

radius. Am I wrong in that?

MR. SHANKMAN: That is correct.

THE COURT: Mr. Knighton has filed a
counterclaim alleging that any contract that was
obtained by WPSK was obtained as a result of duress
and fraﬁd.

He has sued for damages for being prohibited
from his trade or his profession or his skills as a
disc jockey since the date of the temporary
injunction that was issued. The temporary
injunction is by no means an adjudication of the
rights of the people involved in this case.

Are any of you related by blood or marriage
to David Knighton, who is seated to our right in the
dark suit?

THE JURORS: (No response. )

THE COURT: Do any of you know him
personally? |

THE JURORS: (No response. )

THE COURT: Are any of you employees or

CENTRAL VIRGINIA REPORTERS (703)380-5017
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stockholders or agents of or do you in any way
furnish services to WPSK or are any of you engaged
in purchasing advertising from WPSK?

THE JURORS: (Indicating.)

THE COURT: Would that fact that you have
done so in any way prejudice you -- and, if it does,
tell me which way -- either for .or against the
Plaintiff or Defendant?

JUROR, MR. ZINT: I would probably have
troubles.

THE COURT: All right. I excuse you.

(The prospective juror was excused. )

THE CLERK: Gary R. Umberger.

(The prospective juror entered the jury box. )

THE COURT: Mr. Umberger, are you in any way
related by blood or marriage to David C. Knighton or
do you in any way furnish services to or connected
with WPSK or do you purchase advertising time or are
you a stockholder or are you in any way associated

with it?

CENTRAL VIRGINIA REPORTERS (703)380-5017
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JUROR, MR. UMBERGER: No, sir.

THE COURT: Are any of you aware of any bias
or prejudice that you might feel toward either of
these parties?

THE JURORS: (No response. )

THE COURT: Now, it is possible that some of
you have read some news accounts involving this
matter. The accounts are not contending to be
factual accounts of what the evidence might be.

The accounts in the newspapers and radio or
television or whatever might be accurate or may not
be accurate. Have any of you read or heard anything
about the case?

THE JURORS: -(Indicating.)

THE COURT: There is one, two, three, four,
five, six. I will address this to each of you.

Does the mere fact that you have read something
about it or heard something about it in any way
predispose you to a verdict one way or the other,
either in favor of the radio station or in favor of
the disc jockey, or can you stand here §9day qgutral
and indifferent to the cause and be willing and able
to bése your decision on the evidence that you hear

from this witness stand, the reasonable inferences

CENTRAL VIRGINIA REPORTERS (703)380-5017
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that you can draw from that evidence, and the
instructions of the Court setting forth the law of
the case and just not be affected by what you have
read? Does anybody have any problem with that?

THE JURORS: (No response. )

THE COURT: And the main question is: do any
of you know of any reason whatsoever that you cannot
give both the Plaintiff and the Defendant and
cross-Plaintiff a totally fair and impartial trial
to be based on the evidence that you hear from this
stand?

THE JURORS: (No response. )

THE COURT: All right. It is expected we
will finish this case today. There are thirteen of
you here. The frial body will consist of seven
people.

To the extent that each of the attorneys may
strike or remove three of you, they will have an
opportunity to ask you questions.

If you have an answer to a question, let us
know. Don’t hesitate to do so. Answer that one
specific question only. Please don’t just volunteer
addiﬁional information. Aall right. Plaintiff’s.

Counsel?

CENTRAL VIRGINIA REPORTERS (703)380-5017
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MR. LONG: Yes, sir. Ladies and Gentlemen of
the Jury, as Judge Owens has said, my name is Marc
Long. I am representing New River Media Group,
which is the corporation that owns WPSK radio
station here in Pulaski.

.I want to ask you very few questions about
what may be any biases you may have regarding this
case today to make sure that both sides get a fair
and impartial hearing.

Some of you raised your hand when you said
that you had heard some publicity or seen some
publicity or read some publicity regarding this
case. I believe, Miss, you wefe one of them. What
is your name?

JUROR, MS. PHIPPS: Dortha Phipps.

MR. LONG: What did you see or hear?

JUROR, MS. PHIPPS: It was just rumors.

MR. LONG: And you don’t feel that they would
in any. way bias you?

JUROR, MS. PHIPPS: No.

MR. LONG: Who else has heard something?
What is your name?

JUROR, MR. SMITH: Curtis Smith.

MR. LONG: Mr. Smith, what did you see or

CENTRAL VIRGINIA REPORTERS (703)380-5017
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hear?

JUROR, MR. SMITH: Just what was in the
paper.

MR. LONG: Do you think that would in any way
bias you against either party?

JUROR, MR. SMITH: No.

MR. LONG: Sir?

THE JUROR: The same also, just out of the
paper.

MR. LONG: And you don’t feel that it would
bias you against the employer or the employee?

THE JUROR: No, sir.

MR. LONG: Any other?

JUROR, MR. SAMS: All I heard was they were
taking up a fund for him.

MR. LONG: Does that bias you?

JUROR, MR. SAMS: I don’t even know what
happened to it.

MR. LONG: What is your name, sir?

JUROR, MR. SAMS: Larry Sams.

MR. LONG: Anybody else? Sir? _

JUROR, MR. UMBERGER: Gary Umberger.

MR. LONG: What did you see or hear or read?

JUROR, MR. UMBERGER: Just what I read.

CENTRAL VIRGINIA REPORTERS (703)380-5017
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MR. LONG: Do you feel that that would bias
you in any fashion?

JUROR, MR. UMBERGER: No.

MR. LONG: Do you have any bias in favor of
the employer or employee?

JUROR, MR. UMBERGER: No, sir.

MR. LONG: Anybody else?

THE JUROR: I read the newspaper article.

MR. LONG: Just the newspaper article. Does
that bias you?

THE JUROR: No.

MR. LONG: Anybody else?

THE JUROR: Just what I read in the paper and
maybe heard on the:TV. I really can’t say I know
that much about it.

MR. LONG: You didn’t form any opinions based
on what you read or saw?

THE JUROR: No, sir.

MR. LONG: Thank you. Have ény of you or any
members of your immediate families been parties in
an employment suit?

THE JURORS: (No response. )

MR. LONG: Have any of you been terminated

you feel wrongfully from a job?

CENTRAL VIRGINIA REPORTERS (703)380-5017
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THE JURORS: (No response. )

MR. LONG: Are any of you parties to a
lawsuit?

THE JURORS: (No response. )

MR. LONG: Do any of you have signed
employment agreements?

THE JURORS: (No response. )

MR. LONG: As Judge Owens asked you, can you
think of any other biases that you may have
regarding this matter today, which involves a
written employment agreement?

THE JURORS: (No response. )

MR. LONG: Thank you very much.

THE COURT: All right. Mr. Shankman.

MR. SHANKMAN: I might quickly ask: are there
any loyal listeners of WPSK here?

THE JURORS: (Indicating.)

MR. SHANKMAN: In that regard, do you
remember when Collins Knighton was the morning
announcer at that station?

THE JURORS: (No response. ) _

MR. SHANKMAN: While he was the morning
annoﬁncer, he certainly said things and did things

in the public eye.

CENTRAL VIRGINIA REPORTERS (703)380-5017
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I want to know whether any of you feel like
that would sway you one way or the other based on
what he did on the radio.

THE JURORS: (No response. )

MR. SHANKMAN: It wouldn’t block your mind
from a fair and impartial decision today?

THE JURORS: (No response. )

ﬁR. SHANKMAN: On the other side of that
coin, being the fact that you are listeners of WPSK,
would it direct you towards WPSK against someone
else who is no longer with them since you listen to
them on a daily basis or frequently?

THE JURORS: (No response. )

MR. SHANKMAN: No problem there either?

THE JURORS: (No response. )

MR. SHANKMAN: Do any of you harbor the idea
that, if you sign a writing, possibly a contract but
a writing, that you are irrevocably bound regardless
of the fact that there may be defenses to that
contract?

THE JURORS: (No response. ) _

MR. SHAﬁKMAN: In this case we beliéve the
evidence might show legal malice, which is basicélly

interpreted as intentionally harming somebody

CENTRAL VIRGINIA REPORTERS (703)380-5017
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without legal justification.

If we prove that in the evidence, it could
give rise to what we call punitive damages under the
law. Punitive damages mean that they are damages
that are assessed against someone else just to make
a statement to the public and the world that this
type of thing should not be allowed to happen.

Do any of you harbor feelings that that type
of damages is not something that should be done in
any kind of case?

THE JURORS: (No response. )

MR. SHANKMAN: Thank you very much.

THE COURT: Gentlemen, you may strike. You

may go back to the back and do it or whatever.

(Counsel left the courtroom. )

THE COURT: Ladies and Gentlemen of the Jury,
have you tried any cases before, maybe one or two?
Have you tried any?

THE JURORS: Yes. _ )

THE COURT: You remember that we will start

out by each attorney making an opening statement if

they want to outlining their theory of the case.

CENTRAL VIRGINIA REPORTERS (703)380-5017
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Nothing said by myself or the attorneys is to
be considered by you as evidence because it isn’t,
so don’t consider it as evidence in the case.
Confine yourself to the testimony that comes from
the stand and the reasonable inferences that you can
drew from that testimony. )

Now, you are going to be called on probably
to judge the validity and the truthfulness of the
witnesses. You are the sole ones to conclude who is
telling you the truth and who isn’t telling you the
truth. You just judge the calibration of the
witnesses and their reliability.

Please remember that you must understand what
is said. If you don’t, let me know because you have
to remember it. Once you start your deliberations,
you cannot come back out and say, Judge, did this
witness say this or did that witness say that?

You got to remember it. So, if you don’t
understand it or you want it repeated, don’t
hesitate to let me know.

Don’t start considering this case or making
your mind up until you have heard all the evidence

in the case, until you have heard the instructions

of the Court, and the argument of Counsel.

CENTRAL VIRGINIA REPORTERS (703)380-5017

193

nwe




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

16

Don’t discuss the matter with each other or
let anybody discuss it with you or in your presence.
When we adjourn for lunch, go directly into the jury
room please and don’t linger in the hall or back out
in the courtroom. I feel confident we will complete
this case by the end of the day.

If from time to time there is an objection
made by one of the attorneys to a question asked, I
will have to decide out of your presence whether
that answer is admissible or not, so you may well
hear a question that is asked and never hear the
answver.

If that occurs, don’t hold that against the
attorney. We are simply trying to abide by rules of
evidence. Nobody is trying to hide anything from
you, because we want you to know everything that our
rules of evidence say you can or should know.

The rules of evidence are the only sensible
way you can conduct trials. Otherwise, it would be
just total chaos. This may not happen a single
time. It may happen every two minutes.__; doq't
know. We will just have to wait and see, but don’t
hold it against the attorney.

At the conclusion of the case and argument of
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Counsel and instructions, you will retire. The
first thing you do is elect a foreman, and you will
then reach a verdict. The verdict form that I will
provide for you‘will be signed by the foreman.

The verdict you reach, whatever it is, must
be with the consent of each of you. You probably
will be asked if this is your verdict.

Does anybody have any questions about
anything?

THE JURORS: (No response. )
(Counsel returned to the courtroom. )

THE COURT: Gentlemen, are you through?

MR. SHANKMAN: VYes, sir, Your Honor.

THE CLERK: Will the following persons please
step out of the jury box: Judy Hager, Richard
Stoots, Joseph Morehead, Hazel Pauley, Cheryl

Sawyers, and John Steger.
(The above-named jurors left thq_jury box. )

THE CLERK: The rest of you might want to try

to get a little closer together so you can hear the
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evidence better. All right. Will the seven of you

please stand and raise your right hand.
(The Jury was duly sworn. )

THE COURT: Those of you on the side who are
not serving on this panel or this Jury, you are
excused to come back either tomorrow or both
tomorrow and Friday, or you may remain and listen to
the case.

Let me have everybody who is going to testify
in this matter line up in front of the bar here

before the Jury.
(All witnesses were duly sworn. )

THE COURT: I am going to separate the
witnesses. Are these Plaintiff’s witnesses or
Defense witnesses or a mix of both?

MR. SHANKMAN: It is a mix.

THE COURT: Which is the witness for the
Plaintiff, the radio station? You are, of course,
and you are. You are for this gentleman here. |

I am going to just let you all go back here

CENTRAL VIRGINIA REPORTERS (703)380-5017

5+




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

19

together rather than put you all out in the hall
because it is very uncomfortable out there. It is
cool and we just have metal chairs. There is a room
back here, and I think you can all just stay back
there together.

iDon't discuss this matter with each other or
with anybody else. You wait there until you are
called or until you are released for lunch. There
is some coffee for you back here if you want it.
All right. All the witnesses go back here. The

parties may remain.

(The witnesses left the courtroom. )

THE COURT: Does the Plaintiff wish to make
on opening statement?

MR. LONG: Yes, sir, Your Honor. Ladies and
Gentlemen of the Jury, as I told you before, my name
is Marc Long. I am an attorney from Blacksburg,
Virginia, and I work with the firm of Long, Long and
Tillar. ~ .

Today I represent the Plaintiff in this

matter, New River Media, Inc., which owns WPSK, a

radio station which is located here in Pulaski,
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Virginia.

First of all, I would like to thank you for
serving on the Jury today. This is a very important
part of our judicial system and you make that
possible for each and every one of us.

I know sometimes it is ﬁ;rd to take off from
your work and your homes, but this is very important
to everybody in this room, and I want to thank you
for taking your time to serve.

New River Media, Inc., is a corporation, a
Virginia corporation, which owns WPSK radio station
here in Pulaski. It plays country music. It plays
Reba McIntyre, George Strait, and all the great
country stars.

It employs twelve people here in Pulaski. It
has been in business a number of years. It is
active in the community. It is a member of the
chamber of commerce. It gives public service time;
it gives time for public service organizations.

Ladies and Gentlemen, it is not some cold
hard corporation. It is a member of th;§_commpnity
just like every one of us.

In May of 1991 WPSK employed David Knighton

as an on-air personality, what I call a disc jockey.
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In the radio business they call it an on-air
personality. During the course of his employment,
he rose to be the operations manager of WPSK.

As part of his duties as operations manager,
he was an on-air personality, he helped with
promotions for their advertisers, he worked with the
day-to-day operations of the radio station, he
produced and performed commercials, and he even
hired and fired employees as part of his job as
operations manager.

Ladies and Gentlemen, what is going to be the
big issue and what you are going to hear a lot about
today in this trial is that he was terminated from
this job on February 3, 1992.

As part of that termination -- and this
agreement will be introduced to you as evidence
today, and you will have an opportunity to read it
-- he signed what we call a restrictive covenant
agreement.

The terms of this agreement in short -- and
you will have time to read the whole th%pg if you
want to. It is fairly big print and it is only four
pages. Sometimes in our business that is a short

agreement. You will certainly have time to read it.
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The gist of the agreement is that he agreed
not to work for a competing radio station within 60
miles of WPSK for a period of 12 months.

Ladies and Gentiemen, one thing the evidence
will show many times is this does not prohibit him.
This agreement in no way prohibits him from working.
It prohibits him from working within 60 miles for a
12-month period. He can work anywhere anytime
outside of 60 miles, and after 12 months .he can work
anywhere anytime. That is what the terms of the
agreement say.

For this, he was paid the sum of $2,000.
Here is the cashier’s check that was delivered to
him and which he took with him on February 3.

lLadies and Gentlemen, on February 3 he left
WPSK radio station down here on Bobwhite Boulevard
and took a signed copy of this agreement and this
check with him.

on February 17 he became employed by WRIQ
radio station, which is located in Radford,
Virginia, which is approximately 14 or 15 miles from
WPSK. He was what we call an on-air personality
again, a disc jockey, at that time.

He became employed on February 17 and he
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actually went on the air on February 19 the evidence
will show you.

My client, WPSK, at that time sought to get a
temporary injunction against him to ask the Court to
make him honor the terms of the agreement.

As Judge Owens has told you, that ié in no
way controlling on us today, but a temporary
injunction was issued against him on February 3
because he went to work for a competing radio
station.

The evidence will show you that WRIQ down in
Radford plays country music just like WPSK does. It
will show that it is probably their closest
competitor and their biggest competitor.

Now, on February 17, the day that he became
employed by WRIQ, he returned this check back up to
WPSK because he had become employed. He hadn’t
cashed it, no doubt, but he returned it. He had
kept it with him for two weeks.

Now, Ladies and Gentlemen, he is going to
ciaim that he signed this agreement undg;idurggs.

He is going to claim it was financial duress, that
he had to take the money. |

I think, Ladies and Gentlemen, you will see
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from the evidence that this agreement was signed by
him. You will see the circumstances surrounding it,
that he took the agreement, went back to his office
or went back to a private office, called a lawyer,
called an agent, and even called Mr. Ray Hatley who
is thé manager of WRIQ.

He then came back and met with Mr. Gummer,
who is the station manager of WPSK here in Pulaski,
and made some changes in the agreement about what he
could do within that radius.

He wanted to be able to serve as a disc
jockey at private parties or functions. He
shortened one of the mileages so that he could deal
with advertisers within 30 miles.

So he made changes in the agreement and he
kept the check for two weeks, and now he is coming
into court today and claiming that he signed it
under duress.

. Ladies and gentlemen, the evidence will show
you and the facts will show that no one forced him
to sign this agreement. No one threatened any
illegal action against him. No one forced him at
all to sign the agreement.

He made changes, he took the agreement with
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him that day, and he took the check. There was
nothing about duress.

Now, Ladies and Gentlemen, Mr. Knighton is
also claiming that my client, WPSK, is interfering

with his right to work.

Ladies and'Gentlemen, the evidence will show
that he signed the agreement. He is the one that
agreed to the restrictive covenant. I think the
evidence will show that he participated in the
agreement just as much as WPSK.

Again, I want to emphasize that this
agreement does not prohibit him from working. It
just prohibits him from working for a competitor of
WPSK, and he was paid $2,000 to do this.

Ladies and Gentlemen, the parties should be
bound by their written agreements, and I think the
facts will show this. I think the facts will show
also that he wasn’t under duress and didn’t stay
under duress for that two-week period that he kept
the check.

As we go through and the witnesses test;fy -
and there will not be a great number of them today:
there will just be several -- I think you will see

that some facts are undisputed..
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We have a signed agreement, undisputed. The
agreement is clear and unambiguous. Nobody has
claimed that the agreement was confusing or
ambiguous.

WPSK delivered a signed agreement to
Mr. Knighton after he made changes along with the
$2,000 check which he took with him, and he kept it
for two weeks. He kept it until he became employed.
If he was under such duress, why didn’t he bring it
back sooner than he became employed?

Ladies and Gentlemen, the facts are clear
that a temporary injunction has been issued against
him forbidding him from working for WRIQ or working
within the space, that being the 60 miles, and the
time, that being the 12 months, of WPSK.

Again, I thank you for serving on the Jury,
and I ask you to consider the statements made by the
witnesses today. They are the ones that know the
true facts.

Mr. Shankman and I will certainly be arguing
for our clients, but what we say is not‘gvidenpe.
The true evidence comes from the witness stand here
today. Again, thank you.

THE COURT: Mr. Shankman.
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MR. SHANKMAN: Thank you, Your Honor. As
Mr. Long told you, I am Byron Shankman. I have an
office in Dublin and I represent collins Knighton.

I think what is going to be revealed to you
today is a scenario surrounding the execution of a
piece of paper which restricts a man’s right to
work. The scenario that you will hear is not what
we normally consider being the circumstances where

such an agreement is executed.

It is very important to note that Mr. Collins

Knighton had been told he was terminated in December

1991. He begged on and stayed on the job for
approximately two more months looking all over the
country for jobs.

During that time his child support
obligations came down on him. Before that time he
had had a car repossessed. He was not in the
greatest shape financially. This was all known to

his employer.

The transaction which you heard Mr. Long talk

about involving the signing of this agreement took
place in a time frame of 15 to 20 minutes.
You will find in the evidence that my client

did try to call a lawyer but was told that the
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lawyer represented the station and couldn’t talk to
him.

You will also find that he did try to call
two or three other people to no avail and did go in
and take the $2,000 for a short period of time. He
gave it back on the 17th, but you will find in the
evidence that he communicated much sooner than that
that he was giving the check back.

The reality of the workplace, even though he
needed that $2,000, told him he better look around
here and find whatever he could, and he did.

I am just kind of summarizing it right now.
There will be a lot of other factors that come into
play. We are going to ask you, as a Jury, to apply
the standards of fairness to this case.

You are speaking for the community today.
You tell us whether, under what happened today, it
is fair to restrict a man’s right to work.

You tell us whether it is reasonable. You
tell us whether they intentionally tried to harm
this man and keep him from working or whether they
had a justification that you can find anywhere.

| Mr. Long keeps referring to the temporary

injunction. Yes, there was a temporary injunction.
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A temporary injunction only gets us to today. The
reason for a temporary injunction is to give the
community a chance to speak its mind on such a case
as this nature. That is why we are heré.

You will also see in the evidence that,
besidés putting forth evidence to you that this
agreement is unenforceable, we are going to say that
they intentionally interfered with his right to
work, and we have claimed damages because of that.

We will put forth proof of damages, not only
through ourselves, but through witnesses that were
initially subpoenaed by the Plaintiff.

I think in the end our job, as the attorneys
and the witnesses in this case, is just to bring it
out to you and let you as a community apply those
standards I talked about.

I will come back at the end of the case and
ask you whether you think there was an even playing
field when this so-called agreement was executed and
whether the circumstances under which that agreement
was executed were reasonable and whether they had a
justification for even putting him under such an
agreement. Thank you.

THE COURT: Call your first witness, please.
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MR. LONG: Your Honor, we would call Mr. Mike

Gummer.

MICHAEL GUMMER

—

was called as a witness and after having first been duly

sworn to tell the truth, the whole truth and nothing but the
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truth, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. LONG:

Q Please state your name.

A My name is Michael Gummer.

Q And your occupation?

A I am the general manager of WPSK radio.

THE COURT: Let me suggest very strongly that
you speak up. There is a lot of construction noise
in the back. There may be jackhammers going and
front end loaders and back end loaders and side
loaders, gravel trucks, sand trucks, and all kinds
of stuff.

THE WITNESS: -Yes. Is the microphone

working?
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Gummer - Direct 31

THE COURT: That microphone does not amplify.
The Jury wants to hear you, so you have to speak up.
I will tell you again, because I am going to bug you
about it.

THE WITNESS: I appreciate that. Thank you,
sir.

MR. LONG: Ladies and Gentlemen of the Jury,
if you can’t hear something from any witness up
here, please feel free to say you didn’t hear it or

whatever, because we want you to hear everything.

BY MR. LONG:

Q How long have you been employed as general

manager at WPSK?

A Since the end of October in 1990.

Q You have been in the radio business quite a
while?

A Yes, I have.

Q How long is that?

A I entered the radio business in 1966.

Q And you have had various duties in that
business?

A I started as an announcer. My very first job

was as an announcer at a little radio station. I started
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Gummer - Direct 32

for $1.25 an hour, minimum wage in those days.

Q You are now general manager of WPSK?
A That is correct.
Q If you would, please describe WPSK-FM, if you

will. What type of music does it play?

A We are a country music radio station. We
program modern country music to an audience in Pulaski
County and throughout the New River Valley.

We are involved in broadcasting fhroughout
the valley both from our studios and we also do live
broadcasts sometimes, what we call remote broadcasts,
throughout locations in the valley.

Q What area does WPSK cover?

A Primarily, the New River Valley area. Our
total signal strength goes about 60 miles. It is not an -
exact circle, but it approximates a 60-mile circle based on
the measurements from our engineering firm.

Q Who primarily are your advertisers?

A Mostly local businesses throughout the New
River Valley. We have very few national advertisers or
regional advertisers. We mostly provide adverti§ing )
services to businesses in the general location, mostly
locally owned businesses.

Q Do you offer public service time to
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Gummer - Direct 33

organizations?
A Yes, we do. Part of what we do is to provide
free air time to --

MR. SHANKMAN: Your Honor, I object. This
doesn’t have any relevance.

THE COURT: It is required anyway, so it is
no gift. Mr. Long, is it not required by the FCC?

MR. LONG: Yes, sir.

THE COURT: That has nothing to do with this
trial, Ladies and Gentlemen. Of course, the station
gives free radio time. It has to if it wants to be
licensed, so that has nothing to do with this case.

MR. LONG: Judge, I just wanted to show it
was a member of the community. That was my purpose.

THE COURT: So is this gentleman.

MR. LONG: Yes, sir, I understand.

BY MR. LONG:

Q How many employees does WPSK have?
A Generally, about a dozen employees.
Q Mike, you are familiar with David Collins

Knighton; is that correct?
A Yes, I an.

Q What was the approximate date that you hired
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him?

A Mr. knighton came to work for us, I think, on
May 14 of last year, 1991.

Q What were his duties at that time?

A He was hired as our operations manager and
our morning air personality, and he had a wide range of
duties for our radio station. He was our morning announcer
and our highest profile air personality.

If I could explain just a little bit, in
radio the most important time of your broadcast day is in
the morning. That is when the most people listen as they
are driving to work and getting up. Mr. Knighton held down
that slot for us on the air. He was our morning air
personality.

| Additionally, beyond that, he was involved in
a wide range of other activities at our radio station. As
our operations manager, there were very few areas of our
operations in which to one degree or another he was not
involved.

Mr. Knighton coordinated technical issues
with our engineering firm, or engineering staff I should
say, our contract engineer. Mr. Knighton was involved in
helping the radio station develop promotions and contests.

Mr. Knighton produced commercials for our
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Gummer - Direct 35

radio station on behalf of our clients. On occasions he
would go with our staff and visit clients and work with them
in developing the commercials.

He also had the air staff. The other

announcers at our staff reported to him. He was their

direct supervisor.

Also, he was influential in making personnel
decisions that involved the air staff, that is, hiring
individuals and assigning them to specifig slots on the
radio station lineup.

Q Now, when did his employment terminate at
WPSK?
| A His final day with us was on February 3 of
1992. That was his last working day.
Q Now, prior to that though, you had discussed

his leaving; is that right?

A Yes, we had.
Q When did you first discuss his leaving?
A We discussed it first with Mr. Knighton on

December 16, 1991.
Q What was said? _
A At that meeting I had informed Mr. Knighton

that his employment was going to be ending with our company.

I gave him some reasons for that termination. I told him
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that I heard from a variety of sources outside the radio

station =---

o} You can’t say what these people told you.
A No, I can’t.
Q You just told him in December that you were

going to terminate him; is that right?

A Yes, I did.

Q He looked for a job after that; is that
right?

A I am sure that he did, yes.

Q Did he take time off to look for a job?

A Yes, he did.

Q Was that time paid?.

A Yes, it was. He was paid in full during that
time.

Q Now, on February 3 of 1992 you met with

Mr. Knighton to tell him that that was his last day; is that
right?

A That is correct.

Q Now, as part of that you asked him to sign

this agreement, which is called a restrictive covenant

agreement?
A That is correct.
Q What is the date of that agreement?
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A February 3.
Q And the parties?
A David Collins Knighton and the New River

Media Group.
MR. LONG: I would like to ask that this be
introduced as Plaintiff’s Exhibit 1.

MR. SHANKMAN: No objection.

(The Agreement dated 2-3-92 was marked
Plaintiff’s Exhibit Number 1 and was

entered into the Record.)

BY MR. LONG:

Q _ Mike, I am going to ask you a couple
questions from this agreement. I would ask you to look just
above Paragraph 1 there where it says "Now, therefore".

Let me just back up one second. In this
agreement David Collins Knighton is called the Employee and
New River Media Group is called the Employer; is that
correct?

A That is correct. o

Q Now, if I could ask you to look just above

Paragraph 1 there on the first page where it says

“consideration paid", how much consideration was paid to
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Mr. Knighton for this agreement?

A He was given a cashier’s check in the amount
of $2,000.

Q If I could ask, just basically what does that
agreement -- if you could, just characterize it, summarize

the agreement. What does it do?

A The agreement as is written essentially says
that Mr. Knighton will not work for any competing radio
station for a period of one year.

A competing radio station as defined by the
agreement would be a radio station within a 60-mile radius
of Pulaski where our station is located.

There were a few other provisions in the
agreement as well involving radio stations outside the
60-mile limit which broadcast within and sell within, but
the primary point in the agreement was that Mr. Knighton
would not go to work for a competing radio station within 60
miles of Pulaski.

Q If I could ask you to turn to Page 2 of that
agreement --

A Yes, sir. _

Q -=- if you would please, read the first
paragraph of’Paragraph 2.

A The first paragraph of Paragraph 2?
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Q Yes.

>

Where it starts "As an intricate part"?

Q Yes.

A "As an intricate part of the employment of
the Employee as an air personality, the Employee agrees
that, for a péfiod of 12 months following the termination of
the Employee’s employment for any reason whatsoever, the
Employee will not directly or indirectly, either as an
individual or on his own account or as a partner, employee,
manager, principal stockholder, salesperson, representative,
nor in any other capacity whatsoever, engage in any or all
of the following activities within the herein described
restrictive area or territory."

Q So that first part of Paragraph 2 says within
12 months; is that correét?

A That is correct.

Q If I could ask that you read Paragraph 2(a)
just below that, please.

A . "Enter into or engage in any business that in
any way competes with the present or future business
operations of the Employer. In this regard it is
acknowledged that at this time the Employer is primarily
engaged in tﬂe business of radio broadcasting.

"The providing of any air personality,
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announcer, production services, or disc jockey services on
behalf of any competing entity outside the restricted
territory for broadcast in the restricted territory or the
providihg of any air personality, announcer, production

services, or disc jockey services on behalf of any competing

entity inside the restricted territory shall constitute
engaging in business in the restrictgd territory in
violation of this provision."

Q Mike, if I could ask you to now turn to
Page 3 of the agreement.

A (Witness complies).

Q I ask that you read Paragraph 3, just
Paragraph 3(a) and (b).

A "The area epcompassed within the restricted
territory as above described shall include that geographic
area encompassing a radius of 60 air miles from the
broadcast station as maintained by the secured party and any
other radio station outside the 60-mile limit that
broadcasts to any area within the 60-mile limit and solicits
commercial broadcast business from advertisers located
within a 30-mile limit." _ )

Q If you would, just read the entire Paragraph
4 right belo& that, please.

A Okay. "The covenants herein on behalf of the
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Employee or of the essence of the employment arrangement
shall be construed as independent of any other provision or
agreement" --

THE COURT: Start that over again.

THE WITNESS: VYes, sir, I will. I will try
to read louder. Thank you.

THE COURT: No, I just want to hear it. You
said, "the essence of the employment agreement"?

THE WITNESS: "Arrangement". I misread that.
"The covenants herein on behalf of the Employee or

' of the essence of the employment arrangement shall
be construed" --

THE COURT: ."Employment arrangement"? Is
that what you are saying?

THE WITNESS: Yes, sir. That is what the
agreement says.

THE COURT: He is terminating --

THE WITNESS: VYes, sir.

THE COURT: -- so there is no employment
arrangement. Employment arrangement predisposes
that you are doing this when he first seeks
employment with you, does it not? The term you use
theré says, I am going to work for you today.

THE WITNESS: Yes, sir. . I wouldn’t interpret
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that.

At the time the agreement was signed, I think

both of us clearly understood it was at his

termination.

we are

BY MR. LONG:

Q

not?

THE COURT: I don’t care what you understood.
THE WITNESS: Yes, sir.

THE COURT: It is what the contract says that
all interested in.

THE WITNESS: Yes, sir.

It says "employment arrangement", does it

Yes, it does.
And at this time he was being terminated?
That is correct.

THE COURT: He wasn’t being employed. He was

being terminated. This was not a contract that was

entered into when he first sought employment with

you.
THE WITNESS: No, sir, it was not.
THE COURT: But only when you fired him?
THE WITNESS: Yes, sir.
THE COURT: And you called it an employment
contract?
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THE WITNESS: That is the word in the

agreement, yes, sir.

THE COURT: Did you draw the contract?

THE WITNESS: No, sir, I did not personally

draw the contract.

THE COURT: Did you have it drawn?

THE WITNESS: It was drawn by our law firm.
THE COURT: Did you have the contract drawn?
THE WITNESS: Did I personally have it drawn?

THE COURT: Did your company have the

contract drawn?

BY MR. LONG:

Q

A

THE WITNESS: Yes, sir, it did.

THE COURT: All right. Go ahead.

If you could, continue to read that.

"The covenants herein on behalf of the

Employee or of the essence of the employment arrangement

shall be construed as independent of any other provision or

agreement, and the existence of any claim or cause of action

against the Employer, whether predicated on this agreement

or otherwise, shall not constitute a defense to the

enforcement by the Employer of this restrictive covenant.

"It is expressly agreed that this restrictive
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covenant and all covenants herein are reasonable as to both
duration and distance and are not overly burdensome, are not
economically oppressive to the Employee, are not injurious
to the public welfare or benefit, and are specifically
enforceable in a court of competent jurisdiction against the
Employee.
"In addition, the Employee acknowledges that

the Employer has invested substantial time and money" --

Q If I could stop you right thére, it says the

Employer "has invested", past tense?

A Yes, sir.
Q Okay. I just wanted to make sure.
A Yes, sir. "In addition, the Employee

acknowledges that the Emplpyer has invested substantial time
and money in promoting ﬁhe Employee as an air personality
such that it will be impossible to ascertain the injury or
damage to the Employer in the event of a breach of this
agreement by the Employee and that the Employer shall be
entitled to have the provisions of this agreement
specifically enforced as against the Employee."

Q Mike, if I can ask you again to turn fq
Paragraph 6 of the agreement.

A ' (Witness complies. ) Yes, sir.

Q Basically, if you could read the next to the
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last sentence of that paragraph.

A "The Employee further agrees to indemnify and
hold harmless the Employer from all damages and costs,
including reasonable attorneys’ fees relating to the
enforcement of this agreement."

MR. LONG: Ladies and Gé;tlemen of the Jury,
if any of you should like to look at this agreement,
please feel free to. I will lay it right there if

any of you want to see it.

BY MR. LONG:
Q At the time that agreement was signed, did
you give Mr. Knighton a check in the amount of $2,000, a

cashier’s check?

A Yes, I did.
Q Is this the check?
A Yes, sir, this is the check.

THE COURT: Any objection?

MR. SHANKMAN: No.

MR. LONG: Plaintiff’s Exhibit Number 2.
(The Cashier’s Check was marked Plaintiff’s
Exhibit Number 2 and was entered into the

Record.)
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BY MR. IONG:

Q Mike, was that check handed to Mr. Knighton?
A Yes, it was.

Q Did he accept it?

A Yes, he did.

Q That is a cashier’s check?

A Yes, it is.

Q You can’t stop payment on it?

A No.

Q Did he leave the station on February 3 with

that agreement?

A He took the check with him, yes, sir.
Q And the agreement as well?
A He took a copy of the agreement.

Q Was it a signed copy?
A It was signed by me. I don’t know if he
signed his copy or not.
Q Certainly, the original copy here with the
Jury is signed.
A Yes, he signed that copy.
MR. LONG: Ladies ana Gentlemen of the Jury,

if you want to take a look at the check, here it is.
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BY MR. LONG:

Q
knowledge, did

A

Q
February 3?

A

Q

tell me?

February 17.

Q

WRIQ?

Subsequent to February 3, 1992, to your
Mr. Knighton become employed elsewhere?
Could you please repeat that.

Did he become employed elsewhere after

-

Yes, he did.

Where was that?

He was employed at WRIQ radio in Radford.

Do you know on what date he became employed?
I believe he became employed on February 17.
Do you know what date he went on the air?
February 19.

What was he doing on the air, if you could

He was doing a morning radio show.
Did he return that check to WPSK?

He brought the check back to the station on
That was the very day he became employed at
I believe that is correct, yes.

What type of music does WRIQ play?

They play similar music to us. They play
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modern country music.

Q Would you characterize them as one of your
competitors?
A They are our most direct competitor in the

area, yes, sir.
Q How far are they located from your station?
A It is about a 14-mile drive from our studios

here in Pulaski to the WRIQ studios located in Fairlawn.

Q Do you all vie for the same advertisers?
A Same advertisers, yes.

Q Same audiences?

A I think we are trying to attract the

identical audience.
Q Now, if we can go back to the time that the
agreement was signed -- and while the Jury looks at it --

about what time did you meet with Mr. Knighton on that date?

A The meeting started at 2:00 as I recall it.
Q What was said?
A The first thing that was said to Mr. Knighton

was that this would be his final day of employment, and we
discussed that briefly. At that point I told Mr. Knigpton
that I was authorized by the company to make him an offer,
and I outlined the offer.

Q Did you give him a copy of the agreement?
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A First I told him what the basic provision of
the agreement was, that it was a non-competition agreement.
I told him verbally first that there were a number of
points, but the primary point was that the agreement would
say that he would not go to work for any radio station
Qithin a distance of 60 miles for one year.

At that point I gave him a copy of the
agreement and told him he should read it thoroughly before
he made a decision as to whether or not he would accept the
offer.

Q What did he do?

A He looked at it briefly and asked if he could
contact an attorney.

Q Do you know whether he did or not?

A I believe that he did, yes. He left my
office and went to his office and was in his office for a
period of about twenty minutes.

Q How long did you meet with him before he went
to his office?

A I would say approximately ten minutes, not
exceeding that. _ )

Q So you met with him for ten minutes and then

he went back to his office for twenty minutes?

A Yes.
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Q And you know he called at least one attorney?
A I believe that is correct, yes.

Q Do you know whether he called anyone else?

A I believe he made other phone calls as well.

Q Do you know who else he called?

A He said I think that -- he said he contacted

his agent who was representing him in a job search, and he

might have also called the general manager of WRIQ radio.

Q Who is that, Ray Hatley?

A Yes, sir.
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