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VIRGINIA:

IN THE CIRCUIT COURT OF HENRY COUNTY

PATSY JEAN OSBORNE,
Plaintiff,

)
)
)
)

vs.

)
)

RUSSELL WAYNE HUNDLEY
212 East Paul Street
Collinsville, Virginia 24078

)
)
)

Defendant.

MOTION FOR JUDGMENT

)
)

TO THE HONORABLE JUDGES OF SAID COURT:
Comes now the plaintiff, Patsy Jean Osborne, and moves for judgment against
defendant, Russell Wayne Hundley, .on the grounds and in the amount as hereinafter
set forth :
1.

On the 21st day of December, 1992, plaintiff was a passenger in an

automobile, operated by Mechelle Lynn Keith , in an easterly direction on State Route
609 in Henry County, Virginia.
2.
R REID Y OU N G . Ill

At the time and place aforesaid defendant Russell Wayne Hundley was

operating an automobile in a westerly direction on State Route 609 in Henry County,
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3.

At the time and place it was the duty of the defendant to operate his vehicle

703· 632 · 7200

with reasonable care and with due regard for others using the road .
4.

Notwithstanding the duties, defendant did then and there so carelessly,

recklessly and negligently operate his automobile that it collided head on with the

1.

automobile in which the plaintiff was a passenger, with great force and violence.
Defendant was negligent in that he:
(a)

failed to keep a proper lookout; and

(b)

failed to keep his vehicle under proper control; and

(c)

exceeded a reasonable speed under the circumstances and
condition then and there existing; and

(d)

failed to apply his brakes in time to avoid a collision with
plaintiff; and

5.

(e)

failed to give full attention to the operation of his vehicle; and

(f)

operated his vehicle in a reckless manner.

As a direct and proximate result thereof, plaintiff was caused to sustain

serious and permanent injuries, has been prevented from transacting her business, has
suffered and will continue to suffer great pain of body and mind ; has sustained permanent
disability, deformity and loss of earning capacity; and has incurred and will incur in the
future hospital, doctors' and related bills in an effort to be cured of said injuries.
WHEREFORE plaintiff demands judgment against the defendant in the amount of
Two Hundred Fifty Thousand Dollars ($250,000.00) and her court costs expended in this
R RE ID YOUNG. Ill

action.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HENRY

Patsy Jean Osborne,
Plaintiff,
Case No.: CL94-516

V.

Russell Wayne Hundley,
Defendant.

Response and Grounds of Defense
of Defendant
The defendant, Russell Wayne Hundley (hereinafter referred to as the "defendant"),
for his response to plaintiffs motion for judgment and for his grounds of defense to this action,
by counsel, says:
1.

The defendant admits that the accident forming the basis of the plaintiffs

claim against him happened at the approximate time and place alleged in plaintiffs motion for
judgment.
2.

The defendant denies that he was guilty of any negligence or the breach

of any duty that he may have owed to the plaintiff as alleged in plaintiffs motion for judgment.
3.

The defendant has no knowledge of the allegations of plaintiffs motion for

judgment dealing with the injuries, damages and losses alleged to have been sustained by the
plaintiff and, therefore, denies the same.

4

4.

The defendant says that even if he be deemed guilty of negligence, which

is here specifically denied, plaintiff was likewise guilty of negligence proximately contributing
to this accident which bars plaintiffs right of recovery against the defendant in this case.
5.

The defendant says that the plaintiff assumed the risk of the hazard that

resulted in his injury, thereby barring plaintiffs right of recovery against the defendant in this
case.
6.

The defendant specifically denies each and every allegation contained in

plaintiffs motion for judgment except those specifically admitted herein.

Russell Wayne Hundley

·1

·;
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'

/

By
R. Edwin Burnette, Jr.
VSB No.: 17818
EDMUNDS & WILLIAMS, P.C.
P. 0. Box 958
800 Main Street
Lynchburg, Virginia 24505

CERTIFICATE
I hereby certify that a copy of the foregoing response was mailed to R. Reid
Young, III, Esquire, 60 W. Church Street, P.O. Drawer 1312, Martinsville, Virginia, 24114,
of
y, 1_99.5.
counsel for the plaintiff, on this the 24th d~y
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VIRGINIA
IN THE CIRCUIT COURT OF HENRY COUNTY
PATSY JEAN OSBOURNE,
p

Plaintiff
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RUSSELL WAYNE HUNDLEY,
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DEPOSITION

Defendant

*

0

7
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0

The deposition of K. THOMAS WAGNER, JR., M.D. taken before Ann

R

t.4
F

E
0

K. Nichols, a Notary Public for the State of Virginia at large,
at the office of K.
Drive,

Thomas Wagner,

Suite 105, Martinsville,

Jr.,

M. D.,

315 Hospital

Virginia on the 18th day of

June, 1996, commencing at 4:00p.m . , taken by the Defendant, by
counsel, taken pursuant to the Rules of Court .

PPEARANCES :

JAY JOHANNES ,
Attorney for Plaintiff
R. EDWIN BURNETTE, JR.,
Attorney for Defendant

Ann K. Nichols~------~~------~
FILED
Court Repor t er
j
ANITA J STEWART. CLERK
Martinsville, VA 2 ~1
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Direct - Wagner

MR.

1

~

This deposition is being taken on

2

behalf of the defendant by R. Edwin Burnette, Jr., attorney for

3

the defendant, and it is anticipated this deposition will be

4

read at the upcoming trial as a defense witness evidence.

0

"'
"'

BURNETTE:

p
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G

This deposition was duly noticed and we're here at Dr.

5

A

0

c

0

6

Wagner's office at the appointed time and hour.

8
A

y

0

7

You want to put anything on the record?

8

MR. JOHANNES:

N
N

E
N

I'm Jay Johannes appearing on behalf

J

F

9

of the plaintiff and Mr. Young and I do not anticipate cross

10

examining Dr. Wagner, but I reserve the right to cross examine

11

at a later time and do not waive any objections that may appear

12

in these depositions.

0
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MR. BURNETTE :

13

14
15

As long as the cross examination is

done on Mr. Young's nickel next time and not mine, that's fine
ith me.

I'll pay for today.

16
17

K. THOMAS WAGNER, JR., M.D.

18

19

the witness,

20

follows:

being first duly sworn,

deposed and stated as

21
22
23

24
25

DIRECT EXAMINATION BY MR. BURNETTE :
Q.

Would you introduce yourself to the members of the

jury, please?
A.

Karl Thomas Wag_n er, Jr., M.D.

7

Direct - Wagner

1

2

Q.

4

Dr. Wagner, would you briefly tell us about you

medical training and experience?

a

"'$

3

A.

I did my undergrad training at the University of

4

Notre Dame.

Medical school at Jefferson Medical College in

5

Philadelphia.

Orthopedic training was at Henry Ford Hospital in

6

Detroit, Michigan.

7

I'm Board certified in orthopedic surgery and I'm a Fellow of

8

the American Academy of Orthopedic Surgeons.

p

E
N

G
A

0

c
0

I've been in private practice since 1982.

8

A

v
0

N

N

e

N
J

Q.

9
F

10

believe your practice is here in Martinsville.

I

Is that correct?

0

..
R
F

e

11

A.

Yes, sir.

12

Q.

In the course of your treatment - you indicated

0

13

ypu're an orthopedic surgeon.

Did you have occasion to see Ms.

14

Patsy Jean Osbourne as a patient?

15

A.

Yes, sir.

16

Q.

And I believe - would you please refer to your

17

notes?

18

1992.

In particular I believe you saw her on December 28th of
Is that correct?

19

A.

20

Q.

Yes, sir .
For the benefit of the jury, would you briefly

21

summarize the symptoms or injuries that you confirmed at that

22

office visit following an automobile accident that she was in on

23

December 21st of 1992?

24

A.

25

Right.

She came into the office on the 28th and

she had been apparently involved in a motor vehicle accident and

8

Direct - Waqner

5

1

was admitted to the hospital by Dr. Berry with a contusion to

2

her breast, sternal contusion and rib contusions and she came to

3

see us because of pain in her right knee and leg and her left

4

ankle.

0
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p
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7

G

Q.

Would you briefly describe your treatment of those

0

0

conditions?

8

0

A.

Sure.

What she was noted is that on her - she had

N
N

E
N
J

0
7

0
0
2
F

.

8

contusions across both of her knees, worse on the right than on

9

the left, and she had ecchymosis in the interior compartment of

10

her right knee and was felt to have a deep bony contusion to her

11

right

12

peroneal tendons of the left ankle and was felt to have a strain

13

of the peroneal ligaments. in her left ankle.

0

R

F

and

left

tibias.

She

also

had tenderness

over the

E
0

14
15

Q.

Tell the jury what

that means in lay terms .
A.

16
17

You used the term ecchymosis.

Ecchymosis

is

discoloration

and

-

underneath the skin.

18

Q.

What we normally refer to as a bruise?

19

A.

Yes, sir.

20

Q.

21

bleeding

Doctor, with respect to the sternum,

I believe

that's typically referred to as the breast bone?

22

A.

Yes, sir .

23

Q.

I believe that was described as a non-displaced

24
25

fracture.

Is that correct?
A.

Yes, sir.

9

Direct - Wagner

Q.

1
2

6

Would you tell the jury what that means when it's

a non-displaced fracture?

0

"'~

3

A.

A non-displaced fracture is a fracture, is a crack

4

or a break in the bone that goes all the way through the bone,

5

but does

6

displaced one way or the other.

p

E
H

G
A

not -

the two

ends

line up perfectly.

0

c
0

8
A
y

0

7

Q.

So basically it heals in place?

8

A.

Yes, sir.

9

Q.

And with respect to her ribs, I believe you noted

N
N

E
H

J

0
7
0
0

2
F
0
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10

some possible non-displaced fractures of her ribs.

11

correct?

Is that

0

A.

12

Yes, sir.

on a later film did show that she had

13

undisplaced fractures of her 9th, lOth and 11th ribs on the left

14

side.

Q.

15
16

Typically do rib fractures heal up on their own

without any outside intervention?

17

A.

Generally speaking, yes.

18

Q.

In her case, did they?

19

A.

Yes, sir.

20

Q.

Also with respect to the sternum or breast bone,

21

is that typically something that heals up by its own healing

22

process?

23

A.

Yes.

24

Q.

And in Ms. Osbourne's case, is that what happened?

25

A.

Yes, sir.

:10

Direct - Wagner

1

Q.

7

With respect to her knees,

you mentioned that

2

there was some contusions or bruising, I believe, of the knees.

3

Did you check and perform an examination of both her left and

4

right knees at that time?

0

"'"'co
p

E
N

G
A

5

A.

Yes, sir.

6

Q.

And what type of treatment did you prescribe for

0

c

0

B
A

v

0

7

her knee condition?

N
N

E
N
J

0
7

0
0
2
F

8

A.

We placed her on Ansaid, which is an

9

anti-inflammatory, to try to decrease the inflammation, placed

10

her in some soaking and had her return to see us in ten days to

11

two weeks.

0

..
R
F

E
0

12
13
14

Q.

And that follow up visit,

how was she getting

along?
A.

She was

doing better.

She was

still having

15

discomfort,

16

She was still very tender in her ankle and over the peroneal

17

tendons and at that time she was having actually more pain into

18

her chest and her sternum than she did with her original visit

19

and that's when we repeated the x-rays and found a non-displaced

20

fracture through the sternum.

21
22

Q.

but the redness and the ecchymosis had improved .

And you described that that's basically something

that heals in place?

23

A.

Correct.

24

Q.

I believe at that time on January 8th of 1993, her

25

second visit, you prescribed an exercise program for her legs

1.1

Direct - Wagner

1

8

and a stretching program for her arms.

2

A.

3

Q.

Is that correct?

That's correct.

0

CD

"';:o

Would you please tell the jury why exercise is

4

important in the rehabilitative process as opposed to just lying

G

5

in bed or sitting down and waiting for things to feel better?

c

6

p

E
H

A
D

0

A.

Exercise is important because what happens is when

8

A
y

0

7

ou injure an area you obviously decrease your activity level.

8

he muscles then become weak and as you try to regain your

9

function, you must have the muscle power to be able to provide

10

he motor power and the function that you need in different

H
H

E
H

J
0
7

0
0
2
F

0

R

...
F

11

joints and extremities that you're using.

E
D

12

Q.

Doctor, you mentioned using the examination that

13

ou previously performed on her, on her knees .

14

roblem with the joints themselves, the knee joints themselves,

15

hat you could discern from your physical examination?

Was there any

16

A.

17

ffusion in her knee.

18

enderness as far as felt that she had any meniscal pathology

19

nd her ligaments appeared to be intact.

20

In the previous exam on the 12-28,

she had no

Her joints were - her joint line had no

You are particularly concerned with the joint

Q.

21

eing unstable.

22

ot, the stability of the knee joint and you have tests that you

23

an actually try to perform on the patient with respect to the

24

tability of the knee joint.

25

A.

That's one of the things you look for,

Is that correct?

Yes, sir.

1.2

is it

Direct - Waqner

Did you perform several tests on Ms. Osbourne's

Q.

1

2

knee

3

unstable?

9

joints to stress

the knee

joint to see if they were

0

"'$

4

A.

Yes, sir.

..

5

Q.

Would you tell the jury what the results of those

c

6

p

E
N
G

0

0

..

tests were?

B
y

0

Those tests did not show that there was any

A.

7

N
N

E
N
J

F

8

instability in the ligaments in her knee.

9

Q.

Certainly a good sign?

10

A.

Yes.

11

Q.

0

..
R

F

Moving ahead then,

Doctor.

I

understand that

E
0

12

there

was

an

additional

13

confirmed

at. a

later

14

Osbourne's coccyx.

symptom

visit

in

that

developed

January

dealing

that

you

with

Ms.

Is that correct?

15

A.

Correct.

16

Q.

I believe the coccyx is normally referred to in

17

lay terms as the tail bone.

Is that right?

18

A.

Correct.

19

Q.

Would you tell the jury what that condition was?

20

A.

Well, she was complaining of pain over her coccyx

21

region and she was exquisitely tender there and x-rays showed

22

that she again had another undisplaced fracture through her tail

23

bone or her coccyx, as we call it.
Once again was the treatment for that to allow it

24

Q.

25

to heal up on its own?

There really isn't anything that you can

Direct - Wagner

10

1
2

A.

A big pillow.

3

Q.

Do for that, is there?

4

A.

No, there is not.

5

Q.

Were there any complications associated with the

p

E
H

G
A

0

c
0

6

non-displaced fracture of her coccyx?

8
A

y

0

7

A.

No, sir.

8

Q.

Were there any complications associated with the

There was not.

H
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0
7

0

0
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9

non-displaced fracture to her sternum?

10

A.

No, sir .

11

Q.

Were there any complications associated with the

0

There was not.

R

F

E
0

12
13

14
15

16

non-displaced fracture to her ribs?
A.

They healed and she had some tenderness in them,

but they healed without problems.
Q.

No .

How about the left ankle?

Did that heal up all

right as well?

17

A.

18

Q.

Yes, sir .
I believe you referred her to physical therapy

19

articularly for her knee - her right knee in particular .

20

hat correct?

21

A.

22

Q.

23

25

I believe so.

Is

Yes, sir.

And once again,

would you tell the

jury why

hysical therapy is important in the rehabilitative process for

A.

Well,

what

the _physical

1.4

therapy

does,

it's

11

Direct - Wagner

1

supervision.

She had the therapy for ultrasound as well as for

2

a

3

decrease the inflammatory response over what was called her pes

4

anserinus which is three tendons that wrap around the front part

.

5

of her knee and the rehab was to work on regaining her full

c

6

motion and her full strength.

strengthening

program

and

the

ultrasound

was

to

try

to

0

<0
0>

iO

p

E
N

G
0

0
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B
y

0

7

Q.

Did she regain her full motion and full strength

N
N

E
N
J

0
7
0
0
2
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8

as a result of the physical therapy?

9

a physical therapy progress summary dated April 29th, 1993.

10

0

..

A.

Perhaps I can refer you to

It would probably help.

She had regained full

R
F

11

slrength and motion.

That's correct.

E
0

12

Q.

The note that I

just showed you,

13

therapy progress summary,

14

sent to you by the physical therapist?

the physical

is that typically a record that is

15

A.

Hopefully.

16

Q.

And I take it that's routinely relied upon in your

17

ractice, is it not?

18

A.

Yes, sir.

19

Q.

As a report?

20

A.

Um-hmm.

21

Q.

Doctor, I believe in July of 1993, Ms. Osbourne's

22
23

attorney, Mr . Young, wrote you requesting a status report and
ind of a prognosis for her recovery, did he not?

24

A.

25

Q.

Yes, sir.
I

He did .

believe

he

was

-1 .5

specifically

interested

in

-

Direct - Wagner

12

1

whether or not you felt she would have any permanent disability

2

associated with the injuries she sustained in the accident.

3

that correct?

Is

0

tD

1a

4

A.

That was one of his questions.

5

Q.

Did you respond to Mr. Young's request on or about

Yes, sir.

p

E
H

G
A

0

c
0

6

July 26th of 1993 in writing and address his requests at that

7

time?

B
A
y

0
N
N

E
N
J

0

7

0
0
2
F

..

8

A.

9

Q.

Yes, sir.
With respect to your prognosis,

based on your

10

training and experience, your examination of Ms. Osbourne and

11

the treatment that you have prescribed over that point and time,

12

did you have an opinion at that point that you could state with

13

reasonable medical certainty regarding her recovery at that

14

point and time?

0

R
F

E
0

15
16

A.

19

I

wrote

at

that

time

is that

I

would

anticipate that she would make a complete recovery.

Q.

17
18

What

I believe you referred to an MRI that had been

performed on Ms. Osbourne ' s right knee.

Would you tell the jury

hat an MRI is and what it shows?

A.

20

Sure.

An

MRI

stands

for

magnetic resonance

21

imaging and what it is is a newer x-ray test where they send

22

high powered magnetic waves through a knee joi nt.

23

placed in a computer and it reconstructs the bones, ligaments,

24

tendons and cartilage or what's called the meniscus of the knee

25

joint.

It's then

Helps us to visualize all these areas and to help us

1.6

Direct - Wagner

13

1

delineate any ligament tears or any cartilage tears or actually

2

any deep bone fractures or a vascular necrosis or different

3

conditions .

Cl

"'"'(0

4
p
E
N
G
A

5

Q.

Were any such conditions shown on Ms. Osbourne's

right knee?

0

c
0

6

A.

No.

Her MRI was negative.

7

Q.

That was certainly a good sign?

8

A.

That's correct.

9

Q.

8
A
y

0

N
N
E

N
J

0

'

0
0
2
F

In that letter you described the care that Ms.

10

Osbourne had rece i ved as conservative care.

11

conservative care?

What do you mean by

0

..
R

F
E

0

12
13

A.
e

basically

Conservative care means not operative.
did

physical

therapy,

medications ,

14

exercise, avoidance activities, exercises.

15

surgical intervention.

16

Q.

17
18

That means
avoidance,

She did not need any

Could you summarize for us how she got along

following the July of 1993 up until your next status r eport to
• Young which was requested in March of 199 4?
A.

19

Ms.

Osbourne's main problem was dealing with

20

called the pes anserinus in her right knee and the pes

21

anserinus is a combination of three tendons that come around

22

from the hamstrings in the back , wrap around and attach to the
and

she

24

continued to have extreme soreness and pain in this area.

We

25

saw her numerous times for this.

23

ibia

and

it

was

over

the

area

17

that

was

bruised

We placed her into a brace

Direct - Wagner

14

1

which she tried to use with her job.

We had to modify the brace

2

because if she wore it all day, it was causing her knee to get

3

very sore and swollen and numb and so she used it half a shift

4

in November of '93 and was leaving it off half a shift.

0

<0

~

p

E
N

G
A

In January of '94 we injected her knee in this area of

5

0

c
0

6

tenderness.

She basically tried to continue working with her

7

exercises.

8

infrapatellar branch of the Saphaneous nerve.

9

name.

B
A
y

0

She

had

sensit ivity

over

what's

called

the

N
N

E
N
J

0

'

0
0
2
F

It's a

fancy

The Saphaneous nerve comes down the inside of the medial

10

side of the knee, goes across the patella tendon over laterally.

11

as over the area where she was traumatized from and she had

12

some very marked tenderness to palpation of that and bruising of

13

the nerve.

0
A

..

•E
0

14

She did in April of '94 state that when she was trying

15

to do any heavy lifting at work, she had some tenderness in the

16

rear right sternoclavicular joint.

17

and sternum meet at the top .

18

continued working, I felt that this would gradually continue to

19

improve without any problems.

20
21
22
23
24
25

She continued to

I

That's where the clavicle
told her I

get better.

When

thought if she

I

saw her

in

October of '94 . • .
Q.

Excuse me, Doctor.

Before you get to your October

isit, let me back up.
I believe on April 15th of 1994 you performed at that
time a disability examination, did you not?

18

I believe that was

Direct - Wagner

15

1

what you referred to in your March 28th letter to Mr.

2

indicating that she was going to be evaluated in April to

3

determine what disability, if any, was present.

4

that the April 15th visit was when that was done?

.

Young

So am I correct

p

E
N

G
A

A.

5

On that visit I wrote that I did not expect any

0

c
0

6

permanent disability from her coccyx fracture.

I did not expect

7

any

sternoclavicular

a

fracture.

9

time.

8
A
y

0

disability

from

her

sternal

fracture,

N
N

E
N
J

F

0

..

10

I hadn't really made up my mind on her knee at that

Q.

I

believe at that point her left knee,

you've

R

F

11

noted, was about totally normal though.

Is that correct?

E
0

12
13
14

A.

Q.
And I take it that the ribs at that point and time
...
were pretty much healed up, had they not?

15
16

correct.

A.

Well, we had not discussed those, so I presumed

that they were doing okay .

17

Q.

It's kind of a no news is good news • • •

18

A.

Yes.

19

Q.

Assumption.

20

All right.

And no further discussion

of the left ankle, so I take it that was not a problem?

21

A.

22

Q.

That's correct .
So

if

I'm

correct,

of

all

of

the

initial

23

complaints that she had when she came in, the only one that you

24

felt was an ongoing problem as of April of 1994 was her right

25

hee.

Is that correct?

1.9

Direct - Wagner

1
2

A.

16

She had occasional tenderness in her left knee,

but her right knee was by far the worst problem.

0

~
~

~

3
4

Q.

And what did you prescribe for that right knee?

at further treatment did you prescribe?

p

E

N

G
A

5

A.

In May we injected it.

She continued with

0

c

0

6

anti-inflammatories of Dapro.

In August of '94 she was making

7

some slow progress and her tenderness was slowly diminished.

8

A
y

0

N
N

E
N

8

ange of motion was better and her strength was improved.

When

J

0
7
0
0
2

F
0
R
u
F

9

I saw her in October '94, she was complaining of some pain in

10

er knees and also some low pain in her lower back region.

She

11

ad some tenderness over the lumbosacral joint at that time, but

12

eurologically was intact.

E

0

13
14

Q.

Doctor, I take it then that low back condition

ould not be related to the automobile accident, would it?

15

A.

16

reviously described.

17

Q.

18

No.

That was

different

than what

she had

Have you seen her since that time - I believe

anuary of '95?

19

A.

I saw her January 16, 1995.

20

Q.

Doctor, based on your examination of any of those

21

isits after April of 1994, did any of those visits change the

22

pinions you expressed with respect to whether or not she would

23

ot have any permanent disability from any of the injuries she

24
25

sustained other than her right knee?
A.

Well, in her January '95 visit, she was still

20

Dlrect - Wagner
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1

having tenderness over her pes anserinus laterally,

but was

2

worse on the right than the left.

3

some soreness over her sternoclavicular joint on both sides, but

4

again, from that standpoint, I think that would resolve.

5

has persisted through this whole care in having soreness in her

6

pes anserinus .

She had a two week history of

0

<D

115

She

p

E
N

G
A

0

c

0

B
A
y

0

7

Q.

That's the area below her right knee?

8

A.

Correct.

N
N

E
N

And that has persisted and to the best

J

0
1
0
0
2
F

9
10

of my knowledge when I

saw her on 1-16-95,

that was still

Doctor, let me sum up, if I may.

You gave us the

t"esent .

0

..
R

F
E

11

Q.

0

12

benefit of your notes and your examination on April 15 of 1994

13

ith respect ·to the various injuries beginning with the sternum

14

and the ribs and the left knee and the left ankle and the

15

coccyx.

I'd like to put the question to you in the form of

16

hether you can state with reasonable medical certainty, based

17

on your examination of her, whether or not she is going to have

18

any permanent impairment as to those conditions as a result of

19
20

he accident.

A.

Okay.

I

do

not

feel

she has

any permanent

21

isabil ity relating to her ankle, related to her coccyx, related

22

o her ribs or related to her sternum.

23

Q.

24

in 1993, did you not?

25

A.

I believe, Doctor, you returned her to work back

Some place.

Yes.

21.

Direct - Wagner

I

Q.

1

18

believe

the

records

we

have

indicate

she

I know from the records we have

2

returned mid April of 1993.

3

from you that she was definitely out of work through her visit

4

on February 8th of 1993.

5

after that time.

6

claim that Ms.

7

claiming she was out of work through April 14 of 1993.

8

purposes of my question, I just want to make sure that at some

9

point and time you did feel it was appropriate for her to return

10

to her job even with the condition she was having at that time

0

<0

$

I

don't see any further reference

p

E
H

G
A

But based on the records and the wage loss

0

c
0

Osbourne has

given us,

we understand

she's

B

•v
0

For

N
N

E
H

J

F

0

..
R

F

11

ith her right knee.

12

A.

Is that correct?

E
0

Yes.

She did go back to work.

13

~actly

when I sent her back to work.

14

regular duties on 4-14-93.

I'm trying to find

She was released to her

15

Q.

And did you understand what her duties at work

17

A.

I think she told them to me.

18
19
20
21

I don't remember

hat she told me, but we talked about it.
Q.

You knew or you reviewed with her prior to her

returning the type of work and manual work she would have to
erform once she returned?

22

A.

Correct.

23

Q.

You felt comfortable returning her to work without

24
25

restriction
at that time on April 14 of 1993.
...
A.

That's correct.

22

Is that correct?

Direct - Wagner

Q.

1

19

Doctor, last question.

Now just in passing, it

2

appears from your notes that Ms. Osbourne had been to see you

3

earlier before this automobile accident back in 1990, the end of

0

"'$

__,

4

N
G

<C

5

shoulder and left hip.

0

<;>

6

A.

7

Q.

p

E

..
c
0

..
B

N
N

E
N
J

F

0

..

for two problems involving her right
Is that correct?

That's correct .

U)

y

0

pril and May of 1990,

To the best of your knowledge,

were either of

():::

0

8

those conditions associated or involved or aggravated by this

9

automobile accident?

10

A.

I do not think they were involved at all.

11

Q.

Thank you very much.

R

F

That's all the questions I

E
0

12

ave.

13

MR. JOHANNES:

14

MR. BURNETTE:

15
16
17
18

I'll let Reid handle it.
Doctor, you have the right to read

or waive.

..
could

A•

Yes.

(The doctor indicated the court reporter

sign the deposition.)

D FURTHER THIS DEPONENT SAITH

19
20
21
22

NOTARY PUBLIC

23
24
25

23
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1

EXAMINATION

2
3

4
5

BY MR. YOUNG:

Q

Doctor Widmeyer, my name is Reid Young and

6

I represent Patsy Jean Osbourne in a case which is

7

currently pending in the Circuit Court of Henry County,

8

Virginia, and if I may, I would like to ask you a few

9

questions, sir.

10

A

All right.

11

Q

If you would, would you state your full

12

name for the Court, please?

13

A

Robert Samuel Widmeyer.

14

Q

And Doctor Widmeyer, would you briefly give

15

us your educational background, please ?

16

A

17

of Maryland, 1968.

18

Hospital in Baltimore, Maryland the following year.

19

year after that, I was assigned with the Marines in

20

Vietnam, and then after that, I did a residency in

21

orthopaedic surgery at Charlotte Memorial Hospital in

22

Charlotte, North Carolina .

23
24

Graduated from medical school, University
My internship was at St . Agnes
The

I finished that in 1975.

I became board certified in orthopaedic
surgery I think the year after that, 1976.

I was in
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1

practice in a private clinic in Charlotte County, Florida

2

from 1975 to 1980, at which time I carne here to the

3

Roanoke Orthopaedic Center.

4

Q

And what do you do here, sir?

5

A

General orthopaedics.

6

Q

And would you describe for the Court and

7

Ladies and Gentlemen what the -- is that a specialty field

8

within the practice of medicine?

9

Orthopaedics is a specialty of medicine

A

10

that involves the management of diseases and injuries to

11

the musculoskeletal system, which are bones, joints,

12

muscles, tendons, nerves, the spine .

13

Q

And vocationally, are

y~u

just in private
I

14

practice or are you engaged in any other activity, or is

15

this your

16

A

No, private practice with this group.

17

Q

And approximately how many patients would

18

you see on a weekly or monthly basis, Doctor; could you

19

could give us some idea of that?

20

We're generally in the office two or two

A

21

and a-half days a week and we'll frequently see 40

22

patients a day, so just a rough eyeball would be like 100

23

patients a week, I guess.

24

Q

Okay, at some point in time did you see a

CENTRAL
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._

1

lady by the

-

~· ·--

, . · -·- -;:...,.., ·r -· .. , .:·:;:::

nae-·~f -Patsy

.

~

·osbourne?

2

A

3

Q

And what was that in reference to, please?

4

A

She was sent to me from Doctor Verna Lewis

5

who was managing her chronic pain for further treatment of

6

her knee and chest pain.

7

And was it indicated to you what the source

Q

8

of the

9

the trauma was?

10

or if trauma was involved, what the source of

Yes .

A

I saw her first on March 14, 1995,

11

and with her records and from her history, I learned that

12

she had been in an automobile accident December of 1992,

13

when she was· hit head on -- the description by the

14

patient, which was also repeated in her record, is that

15

basically, she was a front seat passenger, was wearing a

16

belt and shoulder harness, and in the impact, she

17

sustained a fracture of her sternum or breastbone and also

18

hit her knees into the dash.

19
20

Q

And did you conduct some type of evaluation

or examination in March when you first saw her, sir?

21

A

Yes.

22

Q

And would you indicate again to the Court

23

and Ladies and Gentlemen what that consisted of and what,

24

if any, findings you made as a result of that

27
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1

examination.

2

A

~~~hrae . years-

Keep in mind that we're

~~n,ury,

3

after

so any bruises or anything are long

4

since gone.

5

breastbone and also over her right knee, more so than the

6

left .

7

about everybody that has _seen
ha... ....ba.ii f ..lt.. t.ha.t. the
.... - {_ .. ..:. _ .,..,. .. .............,.,.r,_ .• •

Basically, she was tender to touch over her

The knee was very tender in that area, and just
a...

l. o.... .

•

•

8

problem if;)_ . ~~.,!:. ~~- inflammation - ~~~~~-::- ~I:~-~: ?-njury to

9

the tiesues-· ~n=' the . front - ~nd ·ins-f~ .aspeo~--·o! --her knee.

10

That is called _.the- perone'ous . l .o ngus area for a tendon that

11

is involved in t::hat area .

4

12

Q

.....

. .

..,~;:-...,-.•

• •

Did you treat her at that time or do

13

anything for the

14

sternum problem, or that she had had a problem with some

15

ribs; did she have any complaints at that time about that?

16

A

I think you indicated that there was a

Some, and basically, our treatment of her,

17

the entire time, has been to try to find a satisfactory

18

way to attack inflammation or get the red out .

19

her knee and later her opposite hip have been inflamed

20

with this, and it's been a difficult problem.

21

Basically,

In a capsule summary, the minor

22

antiinflammatory medications that we usually use for

23

tendonitis and bursitis have either not worked or they

24

have worked but they've upset her stomach, which has been

28
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1

a common problem with antiinflammatory meds .

She responds

2

dramatically to taking Cortisone by mouth, but there are

3

fairly dangerous consequences of using Cortisone by mouth

4

over a long period of time, and we've been very reluctant

5

to do that, which is why she got sent to Doctor Blaylock's

6

group to see if they could come up with a better way to

7

manage her.

8

Q

9

Blaylock?

10

A

Yes.

11

Q

And what type of referral was that?

12

A

Doctor Blaylock's group, they are

And did you make that referral to Doctor

13

rheumatologists who are basically internal medicine

14

doctors who deal with inflammatory problems and arthritis,

15

and my point to the patient was, I didn't really have any

16

objection to her taking Cortisone on a daily basis for her

17

treatment, but that was a little out of the realm of what

18

orthopaedic surgeons do, and before we allowed her to take

19

a medication like that, we really wanted her under the

20

supervision of someone who used it every day like that,

21

which is why we sent her to them.

22

Q

And would you describe, sir, for what

23

period of time you treated her and approximately how many

24

visits, if you know, she's had with your office.

29
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1

As I said, the first visit was March 14,

A

2

1995, and the last visit was recently.

3

January 20 of this year .

She was here on

4

Q

All right.

5

A

And she's been here, oh, 18 or 2 0 times

6
7

like that.
All right, and at some point in time, have

Q

8

you arriv ed at an opinion that you feel comfortable in

9

articulating to a degree of medical certainty concerning

10
11

the diagnosis of her problem?
I think it's all been the same, and that is

A

12

that she got -- well, we know she had a fractured sternum,

13

breastbone; that's not a big issue.

14

x-ray, and we know about that.

15

but she's had some residual pain around the fracture area,

16

which is not unusual .

17

bit as you breathe, and that tends to put a strain on

18

injuries like that.

19

That was seen on

It's subsequently healed,

The breastbone is forced to move a

The second and actually more important

20

problem that she has is the blunt trauma to the front of

21

the knees which has caused- ht!!;-~-t~h;...,.;-this· :~h~onic;.

22

infla~ti~: around

23

24

Q

thoee -tendOne.

What causes this inflammation, Doctor; is

there a medical explanation for that?

30
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I'm sure there will be sometime in the

A

1

2

future.

3

does it right now.

4

better, but there are some people who injure an area such

5

as over a nerve and it seems to short-circuit the way the

6

nerve works, and there is an extreme form of that called

7

RSD, or reflex sympathetic dystrophy, which is not what

8

this patient has, but that is basically one end of a

9

spectrum where the joint withers up and has so much pain

10

that patients can even ask for amputations to try to get

11

rid of the pain .

12

everything less than that also happens to people.

13

We don't seem to be smart enough to know what

Q

Most people who get bruises get

I mean, it's devastating pain, and

From your evaluation of Ms . Osbourne, do

14

you feel that she has pain associated with her knee?

15

think if I've understood you correctly, that is what you

16

primarily were treating her for; is that correct , sir?

17

A

I

That, and later in her hip, which we feel

18

is probably caused from limping because of the knee, but I

19

think that it's caused from the accident, because she

20

wasn't having it before .

21
22

Q

Is there any way to quantify that, since we

all know that pain is a subjective-type thing?

23

A

Well, you mean severe or mild?

24

Q

Yes, sir .

31
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1

A

It's basically always annoying to her, and

2

sometimes it's incapacitating enough that she has to come

3

in, get injections for it, get back on the Cortisone, miss

4

work, and that sort of thing.

5

individual who has tried to work through thie · and has done

6

a fairly: good- jotr or-- it-, · but· finally,-- it flares up to the

7

point where it gets the- best .of her and she has to stop

8

for a while.

sher~been

a fairly. tough

· ~· -

9

Q

Approximately how many times, if you know,

10

sir, have you taken her out of work during the course of

11

your treatment?

12

A

I don't know an exact number.

A guess

13

would be around ten, I would imagine , if I'm just trying

14

to remember in the back of my mind how many times we've

15

injected her, and it's got to be somewhere around sev en

16

eight, nine, ten times .

17

enough that she needs an injection, she has to be out of

18

work for a while to get things settled down and then go

19

back .

20

21
22

Q

Usually wh en she's hurting bad

At what point in time do you anticipate

that you feel she will reach maximum medical improvement?
A

I wrote a letter last summer that said that

23

she's probably at that ·p oint then, simply because her.

24

progress last stopped .

She just

is

steady in that she has

32
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1

good days and bad days; she has times when she's very

2

badly flared up and times when she isn't, but she doesn't

3

seem to be making steady progress towards getting better

4

or going down the hill and getting steadily worse.

5

Q

Have you seen enough of this patient and

6

have you conducted enough tests to state to a degree of

7

medical certainty and/or probability what the long-term

8

effect of this injury will have on this lady, sir?

9

A

Well, yes .

Basically, from what we've

10

seen, it is a localized soft tissue problem that doesn't

11

involve the joint.

12

simply an intractable painful condition, and it doesn't

13

look __like

14

tried so far> \

15

it~

Q

It isn't a crippling condition.

It is

s going to go away by anything thai! we've

Are you able, sir, to that same standard to

16

assign any type of functional rating as to what her --

17

what loss she has sustained?

18

A

In looking at her ability to sit with her

19

legs beneath her or stand for long periods of time or

20

walk, and that is in regards to her knees, and I said this

21

in writing at some point in the past, I remember, and

22

also, the amount of difficulty that she has in using her

23

upper extremities for any strength, because the pectoral

24

or chest muscles are attached in the area where her

33
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1

breastbone fracture was, I think her ability to do what

2

she used to do is half what it was.

3

Q

All right, sir, and --

4

A

I don't have any reason to think it ' s going

5

to get any more or less than that, because as I said, they

6

are localized SOft tissue problems.

7

going:_aw~.:.:- .....:~

8
9

10

Q

They are JUSt not

Do you anticipate that she will have any

restrictions on any of her physical activities?
A

My restrictions on her have always been if

11

it hurts, don't do it.

12

has is neither of these problems, the breastbone or the

13

knee problem, is dangerous, such that if she did someth ing

14

and made herself hurt, it's not going to damage her.

15

just hurts, and it will continue to hurt until she stops

16

doing the activity .

17

Q

The point to the problems that she

It

What, if anything, during the course of

18

your treatment did you prescribe or attempt to use in an

19

effort to lessen or ameliorate the painful condition that

20

Ms. Osbourne demonstrated?

21

A

Well, we've tried things like physical

22

therapy, which has helped on and off.

23

Unit, which is a nerve stimulator.

24

and we hav e used various medications.

We tried a TENS

That has helped some,

34
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1

Q

All right, what effect --

2

A

And so has Doctor Blaylock's group when

3

they have seen her.
Q

4

Yes, sir.

What effect would the medication

5

from a medical perspective, what effect does that have

6

on the ability of the patient to function or reason, or is

7

it upsetting in any way to their system, or did you notice

8

any of this with Ms. Osbourne?
Well, to some degree.

A

9

The basic

10

antiinflammatory medications don't -- obviously, anybody

11

can get sick from any medication if they are allergic to

12

it; we're not talking about that, but in general, the

13

antiinflammatory ·medications don't do anything to your

14

ability to think or function unless you are allergic to

15

them.

16

Our problem with those with her has been

17

that they bothered her stomach.

18

narcotics, tranquilizers, muscle relaxers, things like

19

that can make people drowsy and sluggish.

20

Q

The pain medications,

Do you believe, sir, that any surgical

21

intervention would be appropriate in Ms. Osbourne's case,

22

that the common -- where I'm from, we call it being

23

"operated on," do you think that that might have any

24

benefit for her?
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1

Not really.

A

There is a possibility that

2

she might benefit from her knee pain from something like a

3

spinal cord stimulator, which is basically simply an

4

inside-of-the-body TENS Unit , but that would be a real

5

outside chance if that worked.

6

That is not -- the type of pain that she

7

has is not really what a stimulator is designed to get rid

8

of, but at least a stimulator is done on a trial basis, so

9

you can put the lead in with a needle and leave the other

10

end of the lead out of the spine and test it as an

11

outpatient for a week to see if it will work, and if it

12

doesn't, you can pull it out and you are back to square

13

one without having done anything to the- patient.

14

As I said, if we did something like that, I

15

would probably need to have her be seen by one of the pain

16

management doctors that does that percutaneous test.

17

put the stimulators in people, but he can do the

18

percutaneous trial without an incision, and in somebody

19

like this, that would be worth considering if we were

20

going to do something like that.

21

impressed that her type of pain would really respond to

22

something like that.

23

can be done for her, I think.

24

Q

I

I have not been

We are really pretty much doing what

Do you anticipate, sir, to a degree of

36
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1

medicaf~inty andior probability :.th&t:-..t_h is. l~dy will

2

incur future · medical care as a result of this motor

3

vehicra~ccident?

4

A

'\

Only at the rate that she has been doing

5

it·~- ·.: ;It

6

she

7

frequently until the flare-up settles down, and I would

8

anticipate that it would be like that.

doesn't· -- she doesn't come to the doctor unless

ha~ . to, and
-..:--- · ·- --~ .....

Do you believe, sir, to that same standard

Q

9

when she' s flared up,. she comes more

10

that the history that she gave you and that you saw in the

11

records of the motor vehicle accident is consistent with

12

the injuries for which you treated her?

13

A

Yes.

14

Q

And causally connected thereto?

15

A

Yes.

16

Q

Would you answer any questions that Counsel

17

may have, please?

18

may .

19

invite Mr. Burnette to correct me if I'm wrong, that she's

20

incurred approximately $12,000 in medical expenses .

21

Well, I have one other question, if I

It's my understanding that as of this date, and I

In your professional opinion, is that

22

reasonable and necessary for what you've seen from the

23

charts and from your treatment of her?

24

MR. BURNETTE:

I object to the form of the
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1

question if the doctor hasn't seen the other

2

charges, other than his own.

3

4

BY MR. YOUNG:

5

Q

All right, sir.

6

A

Simply seeing the number of doctors that

7

she's been to and what she's had done, that doesn't sound

8

unreasonable to me.

9

Q

I think, and again, I invite Mr. Burnette

10

to correct me if I'm wrong, I think your expenses are

11

roughly over $1,000.

12

and necessary to this point, sir?

13

A

Do you feel that they are reasonable

Yes.

14

MR . YOUNG:

15

Mr. Burnette's questions.

Again, I invite you to answer

16

17
EXAMINATION

18
19

20
21

BY MR. BURNETTE:

Q

Doctor Widmeyer, I would like to first

22

focus on the fact that based on your physical examination

23

of Ms. Osbourne's knee and the bony part of the knee,

24

itself, that seems to be fully functional and that not
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1

where the problem is, is it?

2

A

That is correct .

3

Q

And at least what we normally think of as a

4

knee injury with the cartilage and things of that sort,

5

none of that is involved in her situation, is it?

6

7
8
9

We're talking about below the knee joint

A

and out in the soft tissues.
Q

has gotten

And you indicated that apparently, a nerve
seems to have gotten hit and it acts up from

10

time to time, causing her pain that requires her to come

11

in from time to time and get things settled down; is that

12

basically what we have going on here?

13

Yes, there is a nerve right in that area

A

14

that unfortunately sits out there with no protection,

15

similar to your so-called funny bone in your elbow, and

16

when you hit it, how the pain shoots into your hand, and

17

if you significantly bruise that nerve in your elbow and

18

bleed into it, people can have intolerable electrical-type

19

pain in their little finger, and it's similar to that.

20

Q

Now, I would like for you, if you could, to

21

take a moment and review your notes.

My review of your

22

notes indicates that you injected Ms. Osbourne one time

23

during 1995, that being on a visit on November 20 .

24

you briefly scan your notes and confirm if I'm correct
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1

about that or not?

2

3

Yes, I had done that earlier , and I

A

remember it was later in the year.

All right, and moving, then, ahead to 1996,

Q

4

It was November 20.

5

my review of your recor ds indicates two injections during

6

1996, one:-on ·"April·- J.,- I · believe-;· and· ·then.. ·al\O~her on

7

Oct~•.

8

own records there?

9

A

Is that correct , based on your review of your

I just passed the April one, and that is

10

correct.

Then in July; is that what you said, July 30,

11

1996 , that is Page 11 , at the bottom of the page?

12

Q

Yes, sir .

13

A

That is the next one in 1996 that I find .

14

Then the October one i s the one you are talking about, so

15

yes.
All · -right;

ye~ sir r-

se-we...
haye.;
three
- - - ·-·--.
--. . . ...... --·
_. . .

in

16

Q

17

1996~

18

A

Yes.

19

Q

And - I · ·b elieve t h-.t
you..
e9ted
her one
.
..
- inj
.
.

20

··-- ~-~.

time this year

ln

1997; is- that correct?

21

A

Yes, January 2 0.

22

Q

And so am I correct that what appears to be

23

happening is that she will go along for a number of

24

months, have a flare-up, need to come in and get an
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1

injection .

2

quiet things down, and she goes back to work and does the

3

best she can, and this just seems to be kind of the

4

situation here; is that fair to say?

5

A
)

6
7
8

/

'

That seems to be -- the injections seem to

That

si~~tio)1_ .t~t-. !e.

i~

it _,

It' • : .aort :-c£ like- : -:.- . the

_hav_e is kind ..o~ . like having a smoldering

fire that--···burst~ · into flames once in a while, and when we
. ...
"
squirt the water on it, we ..:·eari- k:flr· the flames, but we_
. . - . ....... ""'.··-. -..
don't seem.. to ...be able to · get · the coals to go all the way
~';

9
10
11

--

out.

Q

All right, and although you've indicated

12

that the -- that this pain may be annoying, that at least

13

for the periods of time following the injections, she is

14

able to carry on her work and basically carry on her

15

activities, is she not?

16

A

Her work history seems to say that .

17

Q

All right, and most of the time you are

18

able to manage, that although you have had some problems

19

with the different antiinflammatories aggravating her

20

stomach, you seem to have developed a regimen of oral

21

prescriptions that tend to keep her in tow during the

22

times that she's not in here for an injection; is that

23

fair to say?

24

A

It seems that what Doctor Blaylock has her
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1

on has been steady for a while.

Q

2

Good.

One thing I did want to mention, you

3

obviously have paid primary attention to her right knee,

4

but you did mention on several occasions that she did have

5

complaints of problems in her left hip, I believe; is that

6

correct?

7

A

Right.

8

Q

Were you aware from reviewing the records

9

from Doctor Wagner, the orthopaedic surgeon in

10

Martinsville, that she had preexisting bursitis in her

11

left hip that he had been treating back in 1990?

12

A

I don't remember that, but that would fit,

13

because if she has been limping, that would tend to stir

14

something like that up.

15

Q

Okay, so that appears to be a preexisting

16

condition that was not caused by the accident, the

17

automobile accident, then?

18

A

Right.

19

Q

Okay , fine.

Doctor, as I understand it,

20

based on your notes, typically, when she has the

21

injections and then returns to work each time, and at

22

least as far as caring for her family at horne, you haven't

23

placed her on any restrictions with respect to those

24

activities , have you?
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Like I said, my restrictions for her have

1

A

2

been symptomatic .

3

needs to do, I don't object to it, because as we said,

4

what she has isn't dangerous.

5
6
7

If she can find a way to do what she

It just hurts .

MR . BURNETTE:

Doctor, that is all the

questions that I have .
MR. YOUNG :

Thank you very much .

Doctor Widmeyer, I think you

8

know the procedure.

9

THE WITNESS:

I will waive.

10
11

12

FURTHER THE DEPONENT SAITH NOT.

13
14
15
16

~S
Uv:&vw.V H D
W TNESS
1-¥

17
18
19

~ iGt ct¥b~ r-t Q
LISA M. HOOKER, RPR
COURT REPORTER

20
21

22
23
24
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• VIRGINIA:

IN THE CIRCUIT COURT OF HENRY COUNTY

PATSY JEAN OSBORNE,

)

)
)
)

Plaintiff,

v.

CL94-516

)

)
RUSSELL WAYNE HUNDLEY,

)

)
)

Defendant.

REQUEST FOR ADMISSIONS OF GENUINENESS OF DOCUMENTS

COMES NOW the plaintiff, Patsy Jean Osborne, by and through her counsel, and
requests Defendant, Russell Wayne Hundley, within twenty-one days after service of this
request, make the following admissions for the purpose of this action only and subject to
all pertinent objections to admissibility which may be interposed at trial:
1.

That the following document, Plaintiffs Exhibit 8 , attached with this request,

is genuine:
The bill of Memorial Hospital of Martinsville and Henry County for services rendered
on the following dates and in the amounts shown:
R RE ID Y OUNG . Ill
ArrORN['f AT L.AW ,. C
&0 W[ST Ct-4U"C H ST"EE'T

,.OST OFFIC[ IIO Jt 1312
lrotAATI N SVILL[ VIRGINIA 2 •11•

5 40 ·632 ·? 200

December 21-23, 1992
February 8-28, 1993
March 3-31 , 1993
Ap ril 6, 1993
April 1-30, 1993
June 21 , 1996
November 26, 1996

$2,859.50
$ 467.00
$ 704.00
$ 900.00
$ 395.00
$ 750.00
$
50.00

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
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· considering the prevailing cost of such services in the community in which the services
were rendered ; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering ; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
21 , 1992, which is the subject of this action sued upon.
2.

That the following document, Plaintiffs Exhibit C, attached with this request,

is genuine:
The bill of Piedmont Diagnostic Radiology, P.C. for services rendered on the
following dates and in the amounts shown:
December 21 , 1992
April 6, 1993
June 21 , 1996

$356.50
$235.00
$212.00

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
considering the prevailing cost of such services in the community in which the services
were rendered ; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
R REI D Y OUNG . Ill

21 , 1992, which is the subject of this action sued upon.

ATTO "N E Y AT L.AW ,. C
60 W[ST CMU .. CH STit(.CT
,.05T

OfE'~ICE

3.

That the following document, Plaintiffs Exhibit D, attached with this request,

B OX 1312

MA RTI N SVILL E VIRGINIA 2 4 U A

5A0· &3 2 · 7200

is genuine:
The bill of Martinsville Orthopedic Clinic, Ltd . for services rendered on the following
dates and in the amounts shown:
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December 28, 1992
January 8, 1992
January 18, 1993
February 8, 1993
March 1, 1993
April 5, 1993
April 9, 1993
April 30, 1993
May 29, 1993
July 14, 1993
October 19, 1993
November 10, 1993
January 28, 1994
February 25, 1994
March 14, 1994
April 15, 1994
May 25, 1994
June 24, 1994
August 22, 1994
October 7, 1994
January 16, 1995

$ 30.00
$ 50.00
$125.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 55.00
$ 25.00
$ 25.00
$ 25.00
$ 60.00
$ 25.00
$ 25.00
$ 60.00
$ 50.00

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
considering the prevailing cost of such services in the community in which the services
were rendered ; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
R REID YO U N G . Ill

21 , 1992, which is the subject of this action sued upon.

ATTOftN[ Y AT L..AW ,. C
6 0 W (ST C H U IIt C H STA[[T

4.

That the following document, Plaintiffs Exhibit E, attached with this request,

,. OST OFFICE IIOJt 1312
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is genuine:
The bill of Commonwealth Surgical Associates, Inc. for services rendered on the
following dates and in the amount stated:
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December 21, 1992
December 22, 1992
December 23, 1992
January 11 , 1993
January 18, 1993
January 27, 1993

$85.00
$35.00
$50.00
$30.00
$30.00
$30.00

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
considering the prevailing cost of such services in the community in which the services
were rendered ; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiff's injuries or relieve the Plaintiff's suffering; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
21, 1992, which is the subject of this action sued upon.
5.

That the following document, Plaintiff's Exhibit F, attached with this request,

is genuine:
The bill of Roanoke Orthopaedic Center for services rendered on the following
dates and in the amounts stated:

R REI D Y OUN G . Ill
AnO RN[ Y AT L.AW .. C
6 0 W(ST C H UIIt C H S T AtCT
~ OST
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$ 72.00
$ 50.00
$ 50.00
$ 50.00
$ 83.00
$ 50.00
$146.00
$125.00
$ 50.00
$126.00
$ 50.00
$120.00
$ 54.00
$ 40.00
$121 .00
$ 54.00

March 14, 1995
April 13, 1995
May 11, 1995
June 23, 1995
August 17, 1995
August 24, 1995
November 20, 1995
December 13, 1995
January 18, 1996
April 1, 1996
May 29, 1996
June 6, 1996
June 27, 1996
July 30, 1996
August 13, 1996
August 29, 1996
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$ 54.00
$135.00

October 4 , 1996
January 20, 1997

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
considering the prevailing cost of such services in the community in which the services
were rendered; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering ; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
21, 1992, which is the subject of this action sued upon .
6.

That the following document, Plaintiffs Exhibit G, attached with this request,

is genuine:
The bill of Lewis Gale Hospital for services rendered on March 14, 1995 in the
amount of $48.30, a copy of which is attached hereto, is an authentic, accurate statement
of charges actually made by those who provided the treatment to the Plaintiff; is
reasonable in amount, considering the prevailing cost of such services in the community
in which the services were rendered ; was incurred for medically necessary services to cure
the Plaintiff, ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering; and was for
R R EI D YO UN G . Ill

medical services made necessary by the injuries sustained by Plaintiff in the accident of

ATT0 11tN£Y AT LJI,W ,. C

eo W[ST C H U itCH

STitt EO

December 21, 1992, which is the subject of this action sued upon .

,. 05T OFFIC E I!I OX 1312

~ 0-&32 ·7200

7.

That the following document, Plaintiffs Exhibit H, attached with this request,

is genuine:
The bill of Roanoke Orthopedic Appliance Co., Inc. for services rendered on
September 9, 1996 in the amount of $204.00, a copy of which is attached hereto, is an
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authentic, accurate statement of charges actually made by those who provided the
treatment to the Plaintiff; is reasonable in amount, considering the prevailing cost of such
services in the community in which the services were rendered ; was incurred for medically
necessary services to cure the Plaintiff, ameliorate the Plaintiff's injuries or relieve the
Plaintiff's suffering; and was for medical services made necessary by the injuries sustained
by Plaintiff in the accident of December 21 , 1992, which is the subject of this act~on sued
upon.
8.

That the following document, Plaintiff's Exhibit I, attached with this request,

is genuine:
The bill of Homedco for services rendered on January 19, 1993 in the amount of
$25.02, a copy of which is attached hereto, is an authentic, accurate statement of charges
actually made by those who provided the treatment to the Plaintiff; is reasonable in
amount, considering the prevailing cost of such services in the community in wh ich the
services were rendered ; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiff's injuries or relieve the Plaintiff's sufferi ng; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
21 , 1992, which is the subject of this action sued upon.
R R EID YOUN G . Ill

9.

That the following document, Plaintiff's Exhibit J, attached with this request,

ATTO IItN £Y AT LAW ,_ C

6 0 W[5TC .. UIOC"STIOEET

is genuine:

.-osT OFFICE !lOX 1312
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The bill of Empi for services rendered on the following dates and in the amounts
stated :
$694.50
$ 95.10
$ 64.80

March 31, 1995
March 31 , 1995
May 12, 1995
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August 21 , 1995
November 21 , 1995

$112.15
$219.80

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
considering the prevailing cost of such services in the community in which the services
were rendered; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
21, 1992, which is the subject of this action sued upon.
10.

That the following document, Plaintiff's Exhibit K, attached with this request,

is genuine:
The bills of Revco for prescriptions filled between December 23, 1992 and February
9, 1997 totaling $793.27, a copy of which is attached hereto, is an authentic, accurate
statement of charges actually made by those who provided the treatment to the Plaintiff;
is reasonable in amount, considering the prevailing cost of such services in the community
in which the services were rendered ; was incurred for medically necessary services to cure
the Plaintiff, ameliorate the Plaintiff's injuries or relieve the Plaintiffs suffering; and was for
R REID YOUNG. Ill

medical services made necessary by the injuries sustained by Plaintiff in the accident of

An'OfltN[Y AT l..AW fJ C

60 w tsT

CHU~CH sT~[ET

December 21 , 1992, which is the subject of this action sued upon.

f'OST OFFICE IIOX 1312
trwtAIIITI N SVILL[ V lfltGI H t A 24114

11.

That the following document, Plaintiff's Exhibit L, attached with this request,

5 4 0 ·632 · 1200

is genuine:
The receipts of Walmart for prescriptions and miscellaneous medical supplies on
the following dates and in the amounts stated:
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$63.92
$63.92
$ 9.06
$ 8.67
$16.69
$23.27

March 22 , 1995
May 3, 1995
January 13, 1996
June 15, 1996
June 28, 1996
September 2, 1996

a copy of which is attached hereto, is an authentic, accurate statement of charges actually
made by those who provided the treatment to the Plaintiff; is reasonable in amount,
considering the prevailing cost of such services in the community in which the services
were rendered ; was incurred for medically necessary services to cure the Plaintiff,
ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering ; and was for medical
services made necessary by the injuries sustained by Plaintiff in the accident of December
21, 1992, which is the subject of this action sued upon.
12.

That the following document, Plaintiff's Exhibit M, attached with this request,

is genuine:
The statement of Lewis Gale Clinic for services provided on November 26, 1996,
in the amount of $240.00, a copy of which is attached hereto, is an authentic, accurate
statement of charges actually made by those who provided the treatment to the Plaintiff;
is reasonable in amount, considering the prevailing cost of such services in the community
in which the services were rendered ; was incurred for medically necessary services to cure
R REID YOUN G . Ill
ATTORNEY AT LAW

pt

C

the Plaintiff, ameliorate the Plaintiffs injuries or relieve the Plaintiffs suffering; and was for

6 0 WEST C HU,.CH S TR EET
tt05T 0,-F'IC[ B OX 1312

54 0 ·632 ·7200

medical services made necessary by the injuries sustained by Plaintiff in the accident of
December 21, 1992, which is the subject of this action sued upon .
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PATSY JEAN OSBORNE

By

J(i rnb..t.J.u
f

Q

:13 icb oodWJ

Of Counsel

Kimberly D. Richardson
R. Reid Young, Ill
Attorney at Law, P.C.
60 West Church Street
Post Office Drawer 1312
Martinsville, Virginia 24114
(540) 632-7200

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing Request for Admissions of
Genuineness of Documents was mailed

to R. Edwin Burnette, Jr., EDMUNDS &

WILLIAMS, 800 Main Street, Post Office Box 958, Lynchburg , Virginia 24505, on this the
12th day of February, 1997.

1mberly D. Richardson

R REID YOUNG. Ill
ATTOitN[Y AT LAW I' C
60 W[ST C:HU .. CH STIU[T

MARTINSVILL[ VIRGINIA 2•11 •

54 0.632 -7200
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HENRY
PATSY JEAN OSBORNE,
Plaintiff,
CASE No.

v.

CL 94-516

RUSSELL WAYNE HUNDLEY,
Defendant.

DEFENDANT'S RESPONSE TO PLAINTIFF'S
REQUEST FOR ADMISSIONS OF GENUINENESS OF DOCUMENTS

Comes now the defendant, Russell Wayne Hundley, by counsel,
and

responds

to

the

Plaintiff's

Request

For

Admissions

Of

Genuineness of Documents propounded upon him as fo ll ows:
1.

That

the

following documents,

Plaintiff's

Exhibit

B,

attached with this request is genuine:
The bill of Memorial Hospital of Martinsville and Henry County
for services rendered on the following dates and in the amounts
shown:
December 21-23, 1992
February 8 -28 , 1993
March 3-31, 1993
April 6, 1993
April 1-30, 1993
June 21, 1996
November 26, 1996
a

$2,859 . 50
$ 467.00
$ 704.00
$ 900.00
$ 395.00
$ 750.00
$
50.00

copy of which is attached hereto,

statement

of

charges

actually made

treatment to the Plaintiff,

is an authentic,
by those

accurate

who provided

the

is reasonable in amount, considering

the prevailing cost of such services in the community in whic h t h e
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services

were

rendered;

was

incurred

for

medically

necessary

services to cure the Plaintiff, ameliorate the Plaintiff's injuries
or relieve the Plaintiff's suffering; and was for medical services
made

necessary by

the

injuries

sustained by Plaintiff

in

the

accident of December 21, 1992, which is the subject of this action
sued upon.
RESPONSE:

2.

That

Admitted.

the

following documents,

Plaintiff's

Exhibit

c,

attached with this request, is genuine:
The bill of Piedmont Diagnostic Radiology, P.C. for services
rendered on the f o llowing dated and in the amounts shown:
December 21, 1992
April 6, 1993
June 21, 1996
a

$356.50
$235.00
$212.00

copy of which is attached hereto,

statement

of

charges

is an authentic,

ac tually made by those

accurate

who provided

the

treatment to the Plaintiff; is reasonable in amount, considering
the prevailing cost of such services in the community in which the
services

were

rendered;

was

incurred

for

medically

necessary

services to cure the Plaintiff, ameliorate the Plaintiff's injuries
or relieve the Plaintiff's suffering; and was for medical services
made

necessary by

the

injuries

sustained by Plaintiff

in

the

accident of December 21, 1992, which is the subject of this action
sued upon.
RESPONSE:

3.

That

Admitted.

the

following

documents,

attached with this request, is genuine:
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Plaintiff's

Exhibit

D,

The bill of Martinsville Orthopedic Clinic, Ltd . for serv ices
rendered on the following dates and in the amounts shown:
$ 30.00
$ 50.00
$ 125 .00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25.00
$ 25 . 00
$ 25 . 00
$ 25 . 00
$ 25.00
$ 55.00
$ 25 . 00
$ 25.00
$ 25.00
$ 60.00
$ 25.00
$ 25.00
$ 60.00
$ 50.00

December 28, 1992
January 8, 1992
January 18, 1993
February 8, 1993
March 1, 1993
April 5, 1993
April 9, 1993
April 30, 1993
May 29, 1993
July 14, 1993
October 19, 1993
November 10, 1993
January 28, 1994
February 25, 1994
March 14, 1994
April 15, 1994
May 25, 1994
June 24, 1994
August 22, 1994
October 7, 1994
January 16, 1995
a

copy of which is attached here to ,

statement

of

charges

actual ly made

is an authentic ,
by

those

accurate

who provided

the

treatment to the Plaintiff; is reasonable in amount, considering
the prevailing cost of such services in the community in which the
servic es

were

rendered;

was

incurred

for

medically

necessary

services to cure the Plaintiff, ameliorate the Plaintiff's inj u ries
or relieve the Plaintiff's suffering; and was for medical services
made

necessary by the

injuries

sustained by

Plaintiff

in

t he

accident of December 21, 1992, which is the subject of this action
sued upon.
RESPONSE:

4.

That

Admitted.

the

following

document,

Plaintiff's

Exhibit

E,

Inc .

for

attached with this request, is genuine:
The

bill

of

Commonwealth

ss .-

Surgical

Associates,

services rendered on the following dates a nd in the amount stated:
December 21, 1992
December 22, 1992
December 23, 1992
January 11, 1993
January 18, 1993
January 27, 1993
a

$85.00
$35. 00
$50.00
$30 . 00
$3 0.00
$30.00

copy of which is attached hereto,

statement

of

charges

actually made

is an authentic,
by

those

accurate

who provided

treatment to the Plaintiff; is reasonable in a mount,

the

considering

the prevailing cost of such services in the community in which the
services

were

rendered;

was

incurred

for

medically

necessary

services to cure the Plaintiff, ameliorate the Pl aintiff's injuries
or relieve the Plaintiff's suffering; and was for medical services
made

necessary by

the

injuries

sustained by Plaintiff

in

the

accident of December 21, 1992, which is the subject of this action
sued upon.
RESPONSE:

5.

That

Admitted.

the

following

document,

Plaintiff's

Exhibit

rendered on the following dates and in the amounts stated:
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

March 14, 1995
April 13, 1995
May 11, 1995
June 23, 1995
August 17, 1995
August 24, 1995
November 20, 1995
December 13, 1995
January 18, 1996
April 1, 1996
May 29, 1996
June 6, 1996
June 27, 1996
July 30, 1996
August 13, 1996
August 29, 1996
October 4, 1996
January 20, 1997
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72.0 0
50.00
50.00
50.00
83.00
50.00
146 .00
125.00
50.00
126 . 00
50. 00
120.00
54.00
40.00
121.00
54.00
54.00
135 . 00

F,

a

is an authentic,

copy of which is attached hereto,

statement

of

charges

actually made

by

those

accurate

who provided

the

treatment to the Plaintiff; is reasonable in amount, considering
the prevailing cost of such services in the community in which the
services

were

rendered;

was

incurred

for

medically

necessary

services to cure the Plaintiff, ameliorate the Plaintiff's injuries
or relieve the Plaintiff's suffering; and was for medical services
made

necessary by the

injuries

sustained by Plaintiff

in

the

accident of December 21, 1992, which is the subject of this action
sued upon.
RESPONSE:

6.

That

Admitted.

the

following documents,

Plaintiff's

Exhibit

G,

attached with this request, is genuine:
The bill of Lewis Gale Hospital for services rendered on March
14,

1995 in the amount of $48.30,

hereto,

is an authentic,

a copy of which is attached

accurate statement of charges actual l y

made by those who provided the treatment to the Plaintiff;
reasonable

in amount,

considering

the prevailing cost

of

is

s uch

services in the community in which the services were rendered; was
incurred for medically necessary services to cure the Plaintiff,
ameliorate the

Plaintiff's injuries or relieve the Plaintiff's

suffering; and was for medi cal services necessary by the injuries
sustained by Plaintiff in the accident of December 21, 1992, which
is the subject of this action sued upon.
RESPONSE:

Admitted.
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7.

That

the

following

documents,

Plaintiff's

Exhibit

H,

Inc .

for

attached with this request is genuine:
The

bill

of

Roanoke

Orthopedic

Appliance

Co.,

services rendered on September 9, 1996 in the amount of $2 04.00, a
copy

of

which

statement

of

is

attached

charges

hereto,

is

an

authentic,

actually made

by

those

accurate

who provided

the

treatment to the Plaintiff; is reasonable in amount, considering
the prevailing cost of such services in the community in which the
services

were

rendered;

was

incurred

for

medically

necessary

services to cure the Plaintiff, ameliorate the Plaintiff's injuries
or relieve the Plaintiff's suffering; and was for medical services
made

necessary by

the

injuries

sustained by

Plaintiff

in

the

accident of December 21, 1992, which is the subject of this action
sued upon .
RESPONSE :

8.

That

Admi t ted.

the

following

document,

Plaintiff's

Exhibit

I,

attached with this request, is genuine:
The bill of Homedco for services rendered on January 19, 1993
in the amount of $25 . 02, a copy of which is attached hereto, is an
authentic, accurate statement of charges actually made by those who
provided the treatment to the Plaintiff, is reasonable in amount,
considering the prevailing cost of such services in the community
in which the services were rendered; was incurred for medically
necessary

services

to

cure

the

Plaintiff,

ame liorate

the

Plaintiff's injuries or relieve the Plaintiff's suffering; and was
for medical services made necessary by the injuries sustained by
Plaintiff

in

the

accident of

December 21,
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1992,

which

is

the

subject of this action sued upo n.
Admitted.

RESPONSE:

9.

That

the

following

document,

Plaintiff's

Exhibit

J,

attached with this request, is genuine:
The bill of Empi for services rendered on the following dates
and in the amounts stated:
March 31, 1995
March 31, 1995
May 12, 1995
August 21, 1995
November 21, 1995
a

$694.50
$ 95.10
$ 64.80
$112.15
$219.80

copy of which is attached hereto,

statement

of

charges

actually made

is an authentic,
by those

accurate

who provided the

treatment to the Plaintiff; is reasonable in amount , considering
the prevailing cost of such services in the c ommunity in which t he
services

were

rendered;

was

inc u rred

for

medically

necess ary

se rvices to cure the Plaintiff, ame l iorate the Plaintiff's in j ur i es
or relieve the Plaintiff ' s suffering; and was for medical services
made

necessary by the

injuries

sustained by

Plaintiff

in

the

accident of December 21, 1992, whi c h is the subject of this a ction
sued upon.
RESPONSE:

10 .

Admitted.

That

the

following

d o cument,

Plain tiff's

Exh ibit

K,

attached with this request is genuine :
The

bills

of

Revco

for

prescriptions

f i lled be tween

December 23, 1992 and February 9, 1997 totaling $793.27, a c opy of
which is attached hereto, i s an authentic, a c curate statemen t o f
charge s actually made by those who provided the trea t men t
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t o the

Plaintiff; is re asona ble in amount, considering the prevailing cost
of

s uch s ervices

in

the

community in whic h

the

services

were

rendered; was incurred for medically necessary services to cure the
Plaintiff,

ame liora te

the

Plaintiff's

injuries

or

relieve

the

Plaintiff's s uff ering ; a n d wa s for medical se r vice s made necessary
by the injuries sustained by Plaint i ff in the accident of December
21, 1 992 , which is the subject of this action sued upon.
RESPONSE:

11.

Admitted with the exception of prescriptions
written December 17, 1996 by Dr . W. Benton
Lewis for $30.00 re : causally related to
subject accident ,
and prescription dated
December 13 , 1995 by Dr. John W. Pendl eton in
the amount of $120 . 00 re: causally related to
subject accident .

That

the

fol l owing document,

Plaintiff's

Exhibit

L,

attached with this request is genu i ne:
The receipts of Walmart for prescriptions and miscellaneous
medical supplie s on the following dates and in the amount stated:
March 22 , 1995
May 3, 1995
January 13, 1996
June 15, 1996
June 28, 1996
September 2, 1996
a

$63 . 92
$63.92
$ 9 . 06
$ 8.67
$16.69
$23.27

copy of which is attached hereto,

statement

of

charges

actually made

is an authentic,
by

thos e

accurate

who provided

the

treatment to the Plaintiff; is reasonable in amount, consideri ng
the prevailing cost of such services in the community in which t he
services

were

rendered;

was

incurred

for

medically

necessary

servi ces to cure the Plaintiff, ameliorate the Plaintiff's injur i es
or relieve the Plaintiff ' s suffering; and was for medical services
made

necessary by

the

injuries
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sustained by

Plaintiff

in

t he

accident of December 21, 1992, which is the subject of this action
sued upon.
RESPONSE:
12.

That

Admitted.

the

following

document,

Plaintiff's

Exhibit M,

attached with this request, is genuine:
The statement of Lewis Gale Clinic for services provided on
November 26, 1996,
attached hereto,

in the amount of $240.00,

is an authentic,

a copy of which is

accurate statement of charges

actually made by those who provided the treatment to the Plaintiff,
is reasonable in amount, considering the prevailing cost of such
services in the community in which the services were rendered; was
incurred for medically necessary services to cure the Plaintiff,
ameliorate

the

Plaintiff's injuries or relieve the

suffering;

and was

for medical

Plaintiff's

services made necessary by the

injuries sustained by Plaintiff in the acc ident of December 21,
1992, which is the subject of this action sued upon.
RESPONSE:

Admitted.

RUSSELL WAYNE HUNDLEY

R . Edwin Burnette, Jr.
VSB #17818
EDMUNDS & WILLIAMS, P.C.
P. 0. Box 958
Lynchburg, Virginia 24505
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CERTIFICATE
I hereby certify that a true copy of the foregoing Response To
Plaintiff's Request For Admissions of Genuineness Of Documents was
mailed

to

R.

Reid

Young,

III ,

Esquire,

P.

0.

Box

1312,

Martinsville, Virginia, 24114, counsel for the plaintiff, this 3rd
day of March, 1997.
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LAW OFFICES

EDMUNDS

&

WILLIAMS

A PROFESSIONAL CORPORATION
SUITE 400
800 MAIN STREET
P.O. BOX
KENN'ETH S. WHITE
ROBERT C . WOOD, m
HENRY 1(. SACKETT, m
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, m
WI(. TRACEY SHAW
R . EDWIN BURNETTE, JR.
Wiu.IAM E. PHiu.IPS
KEVIN L. CASH
JAMES 0. WATTS, CZ:

9~

J, EASLEY EDMUNDS, JR.

LYNCHEURO, VIRGINIA 24505 • 0958

( 1Ql4·l977 )

SAMUEL H . Wiu.IAMS

TELEPHONE (804 ) 846·9000

(1Ql4•1970 )

TELECOPIER (804) 846·0337

March 3, 1997

KRISTINE H. SMITH
ERIC J, SORENSON, JR.

Juanita J . Stewart, Clerk
Circuit Court of Henry County
P. 0. Box 1049
Martinsville, Virginia 24112
Re:

Patsy Jean Osborne v . Russell Wayne Hundley
Case No. CL9~-516

Dear Mrs. Stewart :
I enclose herewith t he defendant's Response To Plaintiff 's
Request For Admissio.n of Genuineness of Documents to be filed in
the above captioned matter. By copy of this letter, I am mailing
a copy of the same to R. Reid Young , III, Esquire, counsel for the
plaintiff.
Sincerely yours,
EDMUNDS & WILLIAMS, P.C.

By
REBJR:lbc
Enclosure
cc: R. Reid Young, II I, Esquire

FILED
BY JUANITA J STEWART. CLERK

MAR - ; 997
IH' ' I"l':' \:OUNT't' CIRCUIT COURT
'~ \ h 1 'N :~ 'J: LLE . VIRGINIA
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Wfn.ent~-first Jju.hitial Qlirtuit

nf ~irginia
JUDGES

JUDGES
DAVID

JOHN D . HOOKER, RETIRED

V. WILLIAMS

STUA R T . V IRGINIA 24 171

MARTINS V LL£. VIRG INIA 24114

March 26, 1997

MARTIN F . CLARK, JR.

KENNETH M . COVINGTON, RETIRED
MAR T INSV LLE. VIRGINIA 24114

STUA RT . VIRGINIA 24 1 71

FRANK I. RICHARDSON, JR., RETIRED

CHARLES M . STONE

MARTINSVl.L£. VIRGINIA 241 14

MARTINSV LL£, V I RGINIA 24114

Mr. R. Reid Young, III
Attorney at Law
60 West Church Street
P. o. Box 1312
Martinsville, VA 24114
Ms. Kim Richardson
Attorney at Law
60 West Church Street
P. o. Box 1312
Martinsville, VA 24114
Mr. R. Edwin Burnette, Jr.
EDMUNDS & WILLIAMS
800 Main Street
P. 0. Box 958
Lynchburg, VA 24505
Re:

Patsy Jean Osborne

v.

Russell Wayne Hundley
Dear Reid, Kim and Ed:
I enjoyed working with you all in the above-styled ease--l
very much appreciated your having the case in such good shape to
try.
I wanted to follow up my comments from the bench with some
authority that might be helpful in resolving the remaining issues
in this matter. The case I mentioned dealing with the conclusive
effect of expert witness testimony is Street v. street, 24 Va. App.
2 (1997). I have enclosed a copy. In addition, I have enclosed a
copy of Section 8.01-383.1, the additur statute.
Also, I would
suggest that a review of Davoudlarian v. Krombein, 244 Va. 88
(1992); Michie's Jurisprudence, "Damages," Section 26, vol. 5C at
page 69; and Exxon Corp. v. Fulgham, 224 Va. 235 (1982) might be
helpful in determining the legal parameters of our inquiry.
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I await both plaintiff's and defendant's memoranda with an
open mind; however, having read the above-cited authority and
having heard the evidence in the case at bar, my preliminary
thoughts would lead me to suggest that some dialogue and economic
movement might be advisable in this matter.
Again, I very much enjoyed working with you all and look
forward to hearing from you in the next few weeks.

ely,~
lark,
jf
Enclosure 2
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§ 8.01-383.1

CIVIL REMEDIES AND PROCEDURE

absent a contractual provision to the contrary.
Dairyland Ins. Co. v. Douthat, 248 Va. 627,449
S.E.2d 799 (1994).
Trial court did not abUie ita discretion
in reCusing to award prejudgment interest
to truck driver in his suit against driver of
automobile for contribution, for while the
amount of the contribution owed by automobile
driver was ascertainable from the date of the
verdict in the wrongful death litigation, a legitimate controversy existed as to whether driver's
negligence had been resolved in that litigation,
and furthermore, as recognized by the trial
court, the delay in resolving that issue was not
attributable to the parties, but involved, among
other things, the necessity of reassigning the
case due to the death of the original trial judge.
Reid v. A.Yscue, 246 Va. 454, 436 S.E .2d 439
(1993).

Complete discretion with trial court. This statute has been interpreted as granting
courts complete discretion in awarding prejudgment interest. Continental Ins. Co. v. City
ofVa. Beach, 908 F. Supp. 341 (E.D. Va. 1995).
Interest permitted where claim it un·
liquidated. -An award of interest is permiJ.
sible, even if the claim is unliquidated, so long
as there is a rational basis in the evidence upon
which to fix the date when interest should
begin to run. Nor is there an exception in the
language of the statute placing beyond its reach
cases in which there exist bona fide legal diJ.
putes. McClung v. Smith, 870 F. Supp. 1384
CE.D. Va. 1994).
Applied in Skretvedt v. Kouri, 248 Va. 26,
445 S.E.2d 481 (1994); City of Winchester v.
American Woodmark Corp., 250 Va. 451, 464
S.E.2d 148 (1995).

§ 8.01-383.1. Appeal when verdict reduced and accepted under pro- ·
test; new trial for inadequate damages. -A. In any action at law in which
the trial court shall require a plaintiff to remit a part of his recovery, as
ascertained by the verdict of a jury, or else submit to a new trial, such plaintiff
may remit and accept judgment of the court thereon for the reduced sum under
protest, but, notwithstanding such remittitur and acceptance, if under protest,
the judgment of the court in requiring him to remit may be reviewed by the
Supreme Court upon an appeal awarded the plaintiff as in other actions at law;
and in any such case in which an appeal is awarded the defendant, the
judgment of the court in requiring such remittitur may be the subject of review
by the Supreme Court, regardless of the amount.
B. In any action at law when the court finds as a matter of law that the
damages awarded by the jury are inadequate, the trial court may (i) award a
new trial or (ii) either require the defendant to pay an amount in excess of the
recovery of the plaintiff found in the verdict or submit to a new trial.
If additur pursuant to this subsection is accepted by either party under
protest, it may be reviewed on appeal. (Code 1950, § 8-350; 1977, c. 617; 1994,
c. 807.)
The 1994 amendment added the subsection
A designation and added subsection B.
I. Decisions Under Current Law.
A General Consideration.

I. DECISIONS UNDER CURRENT LAW.
A General Consideration.
The trial court il required to lltate it
reuona for granting a remittitur. Reel v.

Ramirez, 243 Va. 463, 416 S.E.2d 226 (1992).
Applied in Lawrence Chrysler Plymouth
Corp. v. Brooks, - Va. - , 465 S.E.2d 806
(1996).
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c

§ 8.01-383.1

" § 8.01-384. Formal ex•

·

motion for new tr

Ded sions Under Current Law.
A General Consideration.
I. DECISIONS UNDER CURR

STR~ET . v. STREE.T
~ :Va.A.pp. ,2 . (1997)

10

an expert. McLane v. Commonwealth, 202 Va. 197, 205-06,
116 S.E.2d 274, 281 (1960)." In fact, some expert testimony is
not . adliiissible· as "evidence,· mcluding " that which concerns
m.atters ,. of common . knowledge. such -.as the veracity of a
witn~, . Coppola . v.. Commonwealth, · 220 ·.Va. 243, 252, 257
S.E.2d 797, 803-04 (1979), cert. denied, 444 U.S. 11®, 100
S.Ct. 1069, 62 L.Ed.2d 788 (1980), and that which is specula'tive. Gilbert v. Summe?-s, 240 Va. 155, 16o;· 393 S.E.2d 213,
215 (1990). However, when an eXpert does testify, ·
[t]he. evidence .·.. should .be ·giyen ·the same consideration
as is given that of any other witness, considering his opportunity for knowledge of the subject and subject matter as to
which he testifies, ·his appearance, conduct, and demeanor
.
.. . . · ' · · ·
on the stand.
McLane, 202 Va. .at 206, ,116 S.E:2d at 281 (citations omit~ci).
Th~, as with lay witnesses, a f~t..finder may not..arpi~~y ~
disregar<;l_ the . ~cqntr~cted tes~ony ~f an ~peac_hed (\"'
. .exl>ert._W:itriess . whose .~stiJn~nY, :is,.~eith~r _inh~re~~y . in~~~
ble nor ·inconsistent with -factS ln. .the record. Cheat1z.a.m: ,.v.
cke~dry; ··227 V~ 1, ·4,..3j3 . ·s.~~~ 368, B7.9 (1984); see Obo
Spratley. Com_~weqltlf, i~.y~ ~~ _8~.• ~5? S.E. 362, 365
(1930). When, a fa<;t finder disregm:ds the.. tes~ony of-~
uncontramcted witness, "there must be something to justify
. the · [fact finder] in not C:Z.editfug. ~ ~ . .the .testinlony of [~e
witness] .... " Spratky, 154 Ya. at ~. 152 S.E. at 365.
We hold that the trial ·court ;erred when it found that
husband's mental health did. not .change materially after "the
triai court announced i~ final decree of divorce .on May 18.
"The findings of a trial ~ourt after ·an ore tenus hearfug shoul~ ·
not be disturbed on appeal unless they are plainlJ: wrong 'or
without eVidence to supp6rt "them: ": A trial court's.·conclusion
based 'on" undisputed :evidence,:·however, dpes
have the
same binding weight" on ·appe~,." ' Schweid.ei'v:· Sch~, 243
Vi.. 245,"250, 415 S.E.2d 135, 138 (1992). :· . ...!·: :·.,

v;.

I

nOt

. ::[~{ fu this. -~~ . ~~.: ~:~~~ ~~n~o~y 'rusz:eia,rded
the . uncontradi~ted ~: .~stimony of Ms. Zeideberg _!hat
husb~d'~ m~taJ .condition W.orsened in the ,months following
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the divorce deer
with husband I't
vorce hearing
However, after .
exacerbated and
and inability to
She
said tJ
and. WaS diagm
other witness v
Ms. Zeideberg t
the divorce deer

also

In addition, ,
during her cro8
with the other
diagnosed with ,
and that· the cc
the effects of e
uncontradicted
evidence and hE
the trial court's
erred when it l:
eluded that it "c

[10] Wife cc
Dr. Dixon opin£
him ''forever" a
run a business
Dixon testified
on September '
band's mental
decree. In add
based on her e.
knowledge of ht
I don't know h
expert's opinion
own knowledge
tive and posses
160, 393 S.E.2d

VIRGINIA:

IN THE CIRCUIT COURT OF HENRY COUNTY

PATSY 1. OSBORNE,

)
)
)
)
)
)
)
)
)

Plaintiff,

v.
RUSSELL W. HUNDLEY,
Defendant.

CASE NO.: CL94-516

MEMORANDUM OF PLAINTIFF, PATSY J. OSBORNE
IN SUPPORT OF HER MOTION TO
SET ASIDE VERDICT AND REQUEST FOR A NEW TRIAL
FACTS AND MATERIAL PROCEEDINGS
This personal injury action was tried by jury on March 24, 1997. Liability was
admitted the defendant, and the trial proceeded solely on the issue of damages. Material
evidence on damages on behalf of the plaintiff carne from the testimony of plaintiff, her
family, her work associates, and of two of her doctors. The defendant introduced no
evidence on his behalf.
The evidence showed that the plaintiff was involved in an extensive automobile
accident on December 21, 1992 in which the vehicle in which she was a passenger was
struck head-on by a vehicle operated by defendant. Following the accident, the plaintiff
R REID vouNG. 111

was taken to the Emergency Room at the Memorial Hospital of Martinsville and Henry

ATTORN EY AT L..AW ,. C

6 0 WE ST CHUIIIICH STREET

County by the Rescue Squad. The evidence revealed that she suffered from a broken

11'05T OFFICE BOX 1312
MARTIN SVH.. L.[ VIRGINIA 2•114

5-40·832 · 7200

sternum (breast bone), three broken ribs, a broken coccyx (tailbone), severe contusions to
both knees and a sprained left ankle.
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The evidence further showed that over the next four plus years, the plaintiff
continued to undergo medical treatment, and was in fact, at the time of trial still under
medical care. As of the date of trial, plaintiffs medical expenses totalled $12,081 .47, to
which the defendant stipulated. As a result of her ongoing medical treatment, it was also
shown that plaintiff had to miss work frequently. The evidence showed that the plaintiff
was employed by Fieldcrest-Canon, Inc. ("Fieldcrest"), and uncontradicted testimony
from Hazel Hairston of the Personnel Department at Fieldcrest, revealed that as of
February 22, 1997, the plaintiff had lost $9,510.18 in wages due to the injuries she
sustained in the accident of December 21, 1992.
The depositions of two of plaintiffs doctors, Dr. Robert Widmeyer, and Dr. Karl
Wagner, were read into evidence regarding the plaintiffs injuries. Both doctors agreed
that the plaintiffs injuries to her sternum, ribs, coccyx, ankle and left knee had healed.
Her only remaining injury was that to her right knee. Dr. Widmeyer described this injury
by saying,
... there is a nerve right in that area that unfortunately sits out there with no
protection, similar to your so-called funny bone in your elbow, and when you hit
it, how the pain shoots into your hand, and if you significantly bruise that nerve in
your elbow and bleed into it, people can have intolerable electrical-type pain in
their little finger, and it's similar to that. (Deposition of Dr. Robert Widmeyer at
18, lines 13-19).
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Dr. Widmeyer went on to say that this injury was like,
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... having a smoldering fire that bursts into flames once in a while, and when we
squirt the water on it, we can kill the flames, but we don't seem to be able to get
the coals to go all the way out. (Deposition of Dr. Robert Widmeyer at 20, lines

6-1 0).
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Ultimately, the uncontradicted evidence of Dr. Widmeyer revealed that the plaintiff has a
50% total body disability due to the injury to her right knee.

It was also the uncontradicted testimony of Dr. Widmeyer that as to the plaintiffs
future medical treatment, that it would continue "only at the rate she has been doing it."
(Deposition of Dr. Robert Widmeyer at 16, lines 4-5). On this point, plaintiff testified
that in the past two years (from March 1995 through December 1996) she had accrued
approximately $2,300.00 per year in medical expenses. 1 It was stipulated by both parties
that plaintiffs life expectancy was 36.9 years.
Plaintiff further testified that from March 1995 through December 1996, she
averaged approximately $1 ,300 in lost wages because of the injury to her right knee. 2 It
was argued by counsel for plaintiff that due to her age, she would be expected to work at
least another 22 years.
In addition to evidence regarding present and future medical expenses and present
and future lost wages, the plaintiff also introduced substantial evidence regarding the
inconvenience and mental anguish she has undergone, and will continue to undergo.
The plaintiff herself testified as to the intensity of the pain in her right knee, equating it to

R REID YOUNG. Ill
ATTO RN E Y AT L.lt.W " C
6 0 WEST C HU" C H STREET

" 05T OFFIC E l O X 13 12
MARTI N SVILL E V tA G INIA 2AII.6

1

It was argued by counsel for plaintiff that the figures regarding medical expenses from
March 1995 through December 1996 were used rather than an average of the total
medical expenses because it was at this point in time that the plaintiff began receiving
treatment for her right knee only.
2

Again, counsel for plaintiff argued that the figures regarding lost wages from March
1995 through December 1996 were representative of how things would continue in the
future because it was in March 1995 that plaintiff began missing work solely because of
her right knee.

3

71

a toothache that just wouldn't stop. She described the numerous daily medications she
has to take, which make her sick to her stomach. She also described the daily ritual that
she has to undergo both before and after work in order to tolerate the pain her job causes.
She explained that she has to work, even with the extreme pain, just to make ends meet.
She told of the numerous doctors that she's had to see, the humiliation of 57 office visits
in which she had to endure strangers touching her while she was unclothed, and the pain
associated with those visits. She described the various creams and cushions and braces
she had to purchase, and the embarrassment of having to walk with a limp. She spoke of
the Cortisone injections in her knee, which are so painful that she waits until the last
possible moment to take them. She also spoke of how she cries frequently, and often has
nightmares in which she relives the accident. All this testimony was uncontradicted.
The evidence also revealed plaintiffs limitations due to her pennanent injury. She
described her life before the accident as happy. She described her life now as depressing.
Prior to the accident, she and her husband belonged to a dance club where they used to
perfonn weekly. She enjoyed camping, swimming, walking and going to the beach with
her family. All these activities are severely limited, if not completely impossible now.
She also described the unbearable pain that her job at Fieldcrest causes, and how any
activity makes the pain worse.
R REID YOUNG. Ill
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Testimony from her husband, Richard Osborne and her daughter, Mechelle Rivers
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further depicted how drastically the plaintiffs life has changed. They described her
depression and almost complete inactivity outside of her job. Clarissa Woody, a coworker, testified that she often has to help the plaintiff on the job, that the plaintiff looks
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as if she is in pain three or four days per week, and that the plaintiff only has a good day
once every two weeks.
The jury returned a verdict in favor of the plaintiff for One-Hundred Twenty-Five
Thousand Dollars ($125,000.00). Counsel for plaintiff made a motion to set aside the
verdict as contrary to the evidence and the law. Your Honor took plaintiffs motion under
advisement upon the submission of memoranda.

ISSUES PRESENTED

1.

Whether the fact finder may disregard the uncontradicted testimony of an
unimpeached expert witness?

2.

Is the jury's verdict in this case contrary to the evidence and inadequate as a matter
of law?

ARGUMENT AND CONCLUSION
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Whether the fact finder may disregard the uncontradicted testimony of an
unimpeached expert witness?
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The evidence in this case through the deposition of Dr. Robert Widmeyer
regarding the plaintiffs 50% total body disability and her future medical expenses and
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future lost wages is uncontradicted. The defense put on no evidence to rebut Dr.
Widmeyer's conclusions on these issues or to impeach his creditability. The jury is
therefore required to consider this evidence when reaching its conclusion.
The Court of Appeals of Virginia recently noted in its decision in Street v. Street,
24 Va. App. 2 ( 1997); 480 S.E.2d 112, that
... as with lay witnesses, a fact finder may not arbitrarily disregard the
uncontradicted testimony of an unimpeached expert witness whose
testimony is neither inherently incredible nor inconsistent with facts
in the record. Id. at 10 citing Cheatham v. Gregory, 227 Va. 1, 4, 313
S.E.2d 368, 370 (1984).
In the present case, there is no evidence in the record to suggest that Dr. Widmeyer's
opinion is either inherently incredible or inconsistent with the facts in the record. The
proper measure of damages in a situation like this is "...proofto a degree of reasonable
certainty which will indicate costs within an approximate range, as well as the necessity
and reasonableness of such prospective medical charges." Jordan v. Bero, 210 S.E.2d
618, 637 (W.Va. 1974), citing Wendell v. G. C. Murphv Company, 70 S.E.2d 252
(W. Va. 1952).

The record shows that Dr. Widmeyer determined that the plaintiff

would suffer permanent effects due to her injuries, and would be required to continue
treatment at the same rate she had been undergoing it with him since March, 1995. Dr.
Widmeyer arrived at these conclusions based on his treatment and evaluation of the
R . REID YOUNG. Ill
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plaintiff. Furthermore, Dr. Widmeyer's opinions were stated to a degree of medical
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certainty lending them creditability beyond ~ doubt.
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The only other medical evidence introduced was by the plaintiff through the
deposition of Dr. Karl Wagner. This deposition did not contradict that of Dr. Widmeyer.
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Both doctors agreed that plaintiff was in a good deal of pain in the right knee, and that
said knee would continue to be a problem for her. At the time Dr. Wagner completed
treatment of the plaintiff, which was some two years before trial, he had not addressed
any possible permanent disability issues or any future medical expenses or future lost
wages.
Therefore, there being no evidence to the contrary or nothing to discredit Dr.
Widmeyer, the jury was obliged to consider his testimony, specifically that testimony
regarding the plaintiffs 50% total body disability and as to her future medical expenses
and future lost wages.

2.

Is the jury's verdict in this case contrary to the evidence and inadequate as a matter
of law?

The jury's verdict in the present case is contrary to the evidence and inadequate as
a matter of law because it failed to take into consideration the uncontradicted expert
opinion of Dr. Widmeyer, who testified that as to the plaintiffs medical expenses things
would continue as they had been. If the computations were done based on the evidence
R REID YOUNG. 111

before the jury, plaintiffs future medical expenses total $84,870.00 ($2,300.00 per year
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it only uses the medical expenses from the last two years. If the plaintiff had chosen to
average her medical expenses over the total period of her treatment, then her future
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medical expenses would total $106, 993.76 ($241 .63 per month average multiplied by
442.8 month life expectancy= $106,993 .76). 3 Again, plaintiff chose not to use this
higher figure as it may not be representative of plaintiff's future medical expenses since it
includes expenses for when she was still being treated for all of her injuries.
Likewise, it follows that ifthings continue as they have been, plaintiff will
continue to miss work as she has done in the past. If the computations are done on this
issue, plaintiff's future lost earnings total $28,600.00 ($1 ,300 per year in lost wages
multiplied by a 22 year work life = $28,600.00). This figure is also conservative because
it bases her lost wages only on the last two years. If an average had been taken of all of
the plaintiff's lost wages since the accident, then her future lost wages would total
$50,212.80 ($190.20 per month average multiplied by 264 month work life). 4
The $28,600.00 future lost wages figure is also on the low side because it does not
take into consideration plaintiffs loss of earning capacity. Again, Dr. Widmeyer's
uncontradicted testimony was that plaintiff suffered a 50% total body disability.
Certainly her ability to function being only half what it used to be will affect her future
earning capacity. See, Exxon Corporation v. Fulgham, 224 Va. 235, 294 S.E.2d 894

3
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The $241.63 per month average in medical expenses is reached by dividing the total
medical expenses ($12,081.4 7) by the total number of months between the date of the
accident and the date of plaintiff's Request for Admissions (approximately 50 months
between 12-21-92 and 2-12-97). The 442.8 month life expectancy is reached by
multiplying the 36.9 year life expectancy by 12.
4

The $190.20 per month average was reached by dividing the total lost wages ($9,51 0.18)
by the total number of months between the accident and the cut-off date for lost wages
(50 months between 12-21 -92 and 2-22-97). The 264 month work life is reached by
multiplying the 22 year work life by 12.
8
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• (1982), holding that evidence that plaintiff had suffered a 50% loss of use of his wrist was
sufficient to show that his earning capacity had been diminished even where plaintiff was
earning more money at the time of trial than he had prior to the accident.
In the least favorable light to the plaintiff, when the future medical expenses of
$84,870.00 and the future lost wages of $28,600 are considered along with the stipulated
amount of medical expenses of $12,081.47 and the uncontradicted evidence as to lost
wages of $9,510.18, then plaintiffs special damages equal $135,061.65. 5 Clearly, then,
the jury's verdict of $125,000.00 in the present case is inadequate. The Supreme Court of
Virginia has commented on this very issue by stating that
(w)here a plaintiffs 'evidence of special damages [is] uncontroverted and so
complete that no rational fact finder could disregard it,' a verdict for a lesser sum
than those damages is inadequate as a matter of law. Davoudlarain v. Krombien,
244 Va. 88, 91, 418 S.E.2d 868 ( 1992), citing Bradner v. Mitchell, 234 Va.
483, 490, 362 S.E.2d 718, 722 (1987).
Again, the estimated damages of$135, 061.65 do not even consider any loss of
earning capacity. Likewise, there has been no consideration of mental anguish or
inconvenience that the plaintiff has undergone or will undergo. Considerable evidence
was received as to mental anguish and inconvenience suffered by the plaintiff. As this
evidence was uncontroverted and liability was admitted by the defendant, there can be no
doubt that said losses were proven by the greater weight of the evidence, and although the
R . REID YOUNG . Ill
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jury was properly instructed to consider all of these undeniably proven factors, it did not
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lfthe higher numbers of $106,993.76 in future medical expenses and $50,212.80 in
future lost wages were added to the stipulated damages of $12,081.4 7 and the
uncontradicted damages of $9,51 0.18, then plaintiffs special damages would total
$178,798.21.
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do so in arriving at its verdict.

WHEREFORE, the plaintiff respectfully requests that the verdict be set aside in
this case, and that a new trial be granted on the issue of damages. In the alternative,
plaintiff requests that the Court consider additur in an amount no less than ThreeHundred Fifty Thousand Dollars ($350,000.00).

RESPECTFULLY SUBMITTED,

R. Reid Young, III
Attorney at Law, P.C.
P.O. Drawer 1312
Martinsville, VA 24114
(540) 632-7200

CERTIFICATE OF SERVICE
R REID YOUNG. Ill
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I hereby certify that a true copy of the foregoing was mailed to R. Edwin Burnette.

Jr., at Edmunds & Williams, P.O. Box 958, Lynchburg, Virginia 24505 -0958, counsel for

I'OST O'lfiC[ BOX 1312
M .A .ft'TINSVI L L[ VIRGINIA 2 4114

5-40 ·632 ·7200

defendant on this

4111

day of April, 1997.

~mlwtW- fJ. --Rfcfwx~u
Kimberly D. Richardson
RLED

P11 JUAN1TA J. STEWART. ClERIC.
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HENRY COUNTY CIRCUIT COURT
MARTINSVI LLE. VlliG!~~ IA

Virginia:
In the Circuit Court for the County of Henry

Patsy Jean Osborne,
Plaintiff,

v.

Case No.: CL94-516

Russell Wayne Hundley,
Defendant.

Defendant's Brief in Opposition
to Plaintiff's Motion to Set Aside Jury Verdict
and Request for a New Trial
Facts and Material Proceedings
This personal injury action was tried before a jury on March 24, 1997.

The

defendant admitted liability and the trial proceeded solely on the issue of damages. Plaintiff,
three members of her family, a co-worker, a personnel department representative from plaintiff s
employer, and two of plaintiffs treating physicians testified in the plaintiff's case in chief. While
the defendant called no witnesses, he did, by counsel, move to introduce a summary of the wage
loss records used by the personnel department representative which were admitted into evidence
by the Court. Defense counsel also elicited numerous facts on cross examination of plaintiffs
witnesses on the issue of damages which are summarized below.

7S_

The facts surrounding the accident are not in dispute. The vehicle in which the
plaintiff was a passenger as struck head on by a vehicle operated by the defendant. Defendant
concedes the following injuries were received by the plaintiff as a result of the accident: a
nondisplaced fracture of the sternum, nondisplaced fractures of three ribs, a nondisplaced fracture
of the coccyx, a sprained left ankle, and contusions to both knees.
Plaintiff acknowledges that both of her treating orthopaedic surgeons, Dr. Robert
Widmeyer and Dr. K. Thomas Wagner, "agreed that the plaintiffs injuries to her sternum, ribs,
coccyx, ankle, and left knee had healed" (plaintiffs memorandum, page 2). Dr. Wagner testified
that all of these injuries had healed up on their own without any outside medical treatment
(Wagner Dep. p.6), and without any complications (Wagner Dep. p.l 0). Dr. Wagner further
testified, based on reasonable medical certainty as of April 15, 1994: "I do not feel she has any
permanent disability relating to her ankle,

related~ to

her coccyx, related to her ribs, or related to

her sternum." (Wagner Dep. p.17, ln. 20-22) This testimony confirmed Dr. Wagner' s earlier
opinion expressed in a July 1993 letter to Mr. Young, plaintiffs attorney, wherein he stated he
believed Ms. Osborne "would make a complete recovery" . (Wagner Dep. p.12, ln. 5-16) Dr.
Wagner also testified he released Ms. Osborne to return to regular duties at work on or about
April 14, 1993. (Wagner Dep. p.l8, ln. 12-14) He also testified prior to returning Ms. Osborne
to work, he talked with her about what her manual duties at work would involve. Dr. Wagner
was asked: "You felt comfortable returning her to work without restriction at that time on April
14, 1993. Is that correct?" To which he answered "Correct." (Wagner Dep. p.l8, ln. 23-25)
Dr. Wagner also testified that Ms. Osborne had a prior history of right hip and
shoulder problems which he treated in April - May of 1990. (Wagner Dep. p.l9, ln. 1-6)
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Dr. Wagner testified that he prescribed an exercise program for Ms. Osborne's legs
on January 8, 1993 (Wagner Dep. p.7-8). He went on to explain the importance of exercise in
treating an injury such as that sustained by Ms. Osborne. (Wagner Dep. p.8, ln. 6-11).
Dr. Wagner further testified he performed several tests on Ms. Osborne's knee
joints to see if there was any instability in the ligaments, and concluded there was not. (Wagner
Dep. p.9, ln. 1-8) Following physical therapy on April 29, 1993, Dr. Wagner noted that Ms.
Osborne "had regained full strength and motion" in her right knee. (Wagner Dep. p.ll , ln. 7-11)
An MRl of Ms. Osborne' s right knee was also negative. (Wagner Dep. p.l3, ln. 4-6).
Dr. Robert Widmeyer confirmed Dr. Wagner's testimony that Ms. Osborne's right
knee is "fully functional" and not a problem. (Widmeyer Dep. p.l7-18) He further stated the
injury was in the area "below her knee joint and out in the soft tissues." (Widmeyer Dep. p.18,
ln. 6-7) And "the problem is due to inflammation secondary to that injury to the tissues. "
(Widmeyer Dep. p. 7-9)
He testified Ms. Osborne had responded "dramatically to taking cortisone by
mouth" (Widmeyer Dep. p.8, ln. 1-2) Because of concerns of long term use of cortisone, Dr.
Widmeyer referred Ms. Osborne to Dr. Blaylock's group saying ".. . I didn' t really have any
objection to her taking cortisone on a daily basis for her treatment, but that was a little out of the
realm of what orthopaedic surgeons do, and before we allowed her to take a medication like that
we really wanted her under the supervision of someone who used it everyday like that which is
why we sent her to them." (Widmeyer Dep. p.8, ln. 15-2 1) Dr. Widmeyer confirmed that most
of the time they are able to manage Ms. Osborne' s symptoms with this oral regimen of cortisone
and "it seems that what Dr. Blaylock has her on has been steady for a while." (Widmeyer Dep.
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p.20-21) He also testified Ms. Osborne does not seem to be "going down hill or getting any
worse." (Widmeyer Dep. p.12, ln. 2-4) Dr. Widmeyer further testified that Ms. Osborne's injury
"isn' t a crippling condition." (Widmeyer Dep. p.12, ln. 11)
Much has been said about Dr. Widmeyer' s opinion regarding Ms. Osborne' s "50%
disability to the body as a whole." His exact testimony on this issue is as follows:

"Question:

Are you able, sir, to that same standard to assign
any type of functional rating as to what her -- what
loss she has sustained?

"Answer:

In looking at her ability to sit with her legs beneath
her or stand for long periods of time or walk, and
that is in regards to her knees, and I said this in
writing at some point in the past, I remember, and
also, the amount of difficulty that she has in using
her upper extremities for any strength, because the
pectoral or chest muscles are attached in the area
·where her breastbone fracture was, I think her
ability to do what she used to do is half what it
was."

(Widmeyer Dep. p.12, ln. 18-24, p.l3, ln. 1-2).

Dr. Widmeyer, in response to a question as to whether Ms. Osborne will have any
restrictions on any of her physical activities stated:

the problem Ms. Osborne has is not

dangerous such that if she did something and made herself hurt, it is not going to damage her.
It just hurts. (Widmeyer Dep. p.l3, ln. 11-15)
In response to being questioned about Ms. Osborne missing time from work, Dr.
Widmeyer stated "I don't know an exact number . . . I'm just trying to remember in the back of
my mind how many times we 've injected her and its got to be somewhere around seven, eight,
nine, ten times. Usually, when she is hurting bad enough that she needs an injection she has to
4
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be out of work for awhile to get things settled down and then go back." (Widmeyer Dep. p.11,
ln. 12-19)
On cross examination, Dr. Widmeyer, after reviewing his notes, confirmed that in
fact he had injected Ms. Osborne a total ofjive times in two years: on November 20, 1995, April
1, 1996, July 30, 1996, October 4, 1996, and January 20, 1997. (Widmeyer Dep. p.18-19)
In describing Ms. Osborne's condition, Dr. Widmeyer was asked by defense
counsel:

"And so am I correct that what appears to be happening is that she
will go along for a number of months, have a flare-up, need to
come in and get an injection. . . . the injections seem to quiet
things down, and she goes back to work . . .?
"Answer: That is it. .. ."
(Widmeyer Dep. p.19, ln. 22-24, p.20, ln. 1-2) Dr. Widmeyer further testified as follows:

"Question:

For the periods of time following the injections, she
is able to carry one her work and basically carry on
her activities, is she not?

"Answer:

Her work history seems to say that."

(Widmeyer Dep. p.20, ln. 13-16).
The personnel records introduced through Ms. Hairston, the representative from
Fieldcrest, showed that after returning to work on April 15, 1993, Ms. Osborne did not miss any
time from work thereafter until January 28, 1994. (Defendant's Exhibit A) Ms. Hairston could
not say whether the time off claimed by Ms. Osborne, according to her records, was for this
particular accident or other medical causes unrelated to the accident.

Ms. Hairston testified

following Ms. Osborne and no evidence was introduced by the plaintiff herself on this particular
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point. The personnel records further showed that Ms. Osborne did not miss time from work after
four of the five aforementioned injections by Dr. Widmeyer. The only time Ms. Osborne missed
work following an injection was following the July 30, 1996 injection. The records showed she
missed July 30 and 31. Ms. Hairston also testified Ms. Osborne had received two raises since
returning to work following the automobile accident along with four percent bonus pay. There
was no testimony which suggested that Ms. Osborne was not meeting company performance
expectations.
A significant amount of evidence on plaintiffs functional capacity was elicited
through defendant's counsel ' s cross examination of Ms. Osborne herself.

Plaintiff has

acknowledged in her brief that the only remaining injury among those received in the automobile
accident is her right knee. (Plaintiffs Memorandwn p.2) Quite a bit of time was spent in cross
examining their plaintiff and her co-worker regarding the specific physical/manual duties involved
in her job as an operator of two maurata machines at Fieldcrest. Ms. Osborne explained that she
carries spools of yam in boxes from the spinning department to her machines where the spools
are inserted. She has to manually carry these boxes containing spools of yam without any cart
or outside assistance several times a day, and return the boxes with empty spools back to the
spinning department several times a day .
After the yam runs through the maurata machines, it runs onto cheeses weighing
ten pounds each. Ms. Osborne testified she removes 50 cheeses from each maurata machine
every hour and 20 minutes. She then puts 54 cheeses on a pin truck and pushes the 540 pounds
of cheeses on the non-motorized hand truck all the way to the other end of the plant five times
a shift, and a shorter distance an additional five times a shift, depending on the type of fabric.
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Ms. Osborne testified she pushes a total of ten pin trucks per shift, each loaded with 54 cheeses.
Therefore, she agreed she removes 540 ten pound cheeses from the two machines each shift.
She further testified she had to manually remove the empty bobbins in silver boxes
weighing over 500 pounds by pushing them quite a distance several times a shift.
Ms. Osborne testified she worked an eight hour shift with three breaks totalling
one hour. During the seven hours she worked, she said she was on her feet or walking the entire
time. She emphatically stated she could do all the aforementioned tasks saying she made herself
do them because she believed if she did not do them she would lose her job. There was no
evidence introduced suggesting she was not performing up to her company' s expectations, and
as mentioned above, she had received two raises and regular bonuses since returning to work in
April 1993.
Ms. Osborne further testified that she had a number of pre-existing medical
conditions for which she was taking prescriptive medicine at the time the accident occurred.
These included hypertension (procardia and vasotic), nerves (xanax), sinus and allergies (seldane
& keflex). She also acknowledged her right shoulder and left hip bursitis pain which was treated

by Dr. Wagner in April - May 1990.
With respect to her "dreams" of the accident, Ms. Osborne testified they were
becoming less and less frequent as time went on. Ms. Osborne also acknowledged the significant
amount of help she had received from members of her family; particularly her sister, who carne
and lived with her until she returned to work. Her husband, son, and daughter also pitched in
and took care of those household activities which tended to aggravate her symptoms while she
was recovering so she would not have to do them. She also acknowledged she had been
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instructed to walk by both her doctors and, in fact, she did walk up to one and one-half miles
several times a week. Her idea of a good relaxing activity is to read a good book which she said
she could do.

Issues Presented
1.

What weight was the jury entitled to give to the expert witness testimony

of Dr. Widmeyer?
2.

Whether there was sufficient evidence to support the jury verdict such that

it was not contrary to the evidence and inadequate as a matter of law.

Argument
1.

What Weight Was the Jury Entitled to Give to the
Expert Witness Testimony of Dr. Widmeyer?

Plaintiff claims "the evidence in this case through the deposition of Dr. Widmeyer
regarding the plaintiffs 50% total body disability and her future medical expenses and future lost
wages is uncontradicted. " (Plaintiffs Memorandum p.6) That is simply not true. Plaintiff is
under the misconception that because defendant did not call any witnesses in his case in chief that
meant he "put on no evidence to rebut Dr. Widmeyer' s conclusions on these issues." (Plaintiffs
Memorandum p.6) Defendant's "evidence" on these issues came through his cross examination
of plaintiffs witnesses as sununarized above. Just because this evidence was elicited through
cross-examination of plaintiffs witnesses does not mean it is to be given no weight by the jury.
To the contrary, the court instructed the jury before the trial began to consider all the facts and
evidence presented by the witnesses in reaching their verdict.
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Moreover, the Court specifically instructed the jury on the credibility of witnesses
m Instruction B which was offered without objection by plaintiff.

In pertinent part, that

instruction states:

"You may not arbitrarily disregard believable testimony of a
witness. However, after you have considered all the evidence in
this case, then you may accept or discard all or part of the
testimony of a witness as you think proper." (See Instruction B)
[emphasis added] .

The recent Court of Appeals decision mentioned by the Court and cited by plaintiff
in her memorandum, Street v. Street, 24 Va.App.2 (1997) is consistent with Instruction B given
by the Court. The Court of Appeals in the Street opinion stated:

"It is well established that a fact finder is not required to accept the
testimony of an expert witness merely because he or she was
qualified as an expert . . . Thus, as with lay witnesses, a fact
finder may not arbitrarily disregard the uncontradicted testimony of
an unimpeached expert witness whose testimony is neither
inherently incredible nor inconsistent with facts in the record."
When a fact finder disregards the testimony of an uncontradicted
witness, "there must be something to justify the [fact finder] in not
crediting . . . the testimony of [the witness]." Spratley v.
Commonwealth, 154 Va. 854 at 864 ( 1930). /d. at 9-10 [emphasis
added]

Applying this case authority to the case at bar, the question becomes: was there
evidence inconsistent with Dr. Widmeyer's opinion testimony upon which the jury could
disregard or discount Dr. Widmeyer' s testimony regarding plaintiffs functional restrictions, future
medical expenses, and future lost wages or something to justify the jury in not fully crediting his
testimony in this regard?

The answet is yes.
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It is necessary to carefully examine Dr.

Widmeyer's testimony and analyze it applying this authority. Although not given in this case,
the Virginia Model Jury Instruction regarding Expert Witness testimony is also instructive:

"In considering the weight to be given to the testimony of an expert
witness, you should consider the basis for his opinion and the
manner by which he arrived at it [and the underlying facts and data
upon which he relied]." Va. Model Jury Instruction No. 2.040.

For convenience, Dr. Widmeyer' s testimony on Ms. Osborne's functional disability is restated:

"Question:

Are you able, sir, to that same standard to assign
any type of functional rating as to what her -- what
loss she has sustained?

"Answer:

In looking at her ability to sit with her legs beneath
her or stand for long periods of time or walk, and
that is in regards to her knees, and I said this in
writing at some point in the past, I remember, and
also, the amount of difficulty that she has in using
her upper extremities for any strength, ·because the
pectoral or chest muscles are attached in the area
where her breastbone fracture was, I think her
ability to do what she used to do is half what it
was." (Widmeyer Dep. p.12, ln. 18-24, p.13, ln. 12).

The basis for Dr. Widmeyer's opinion as stated above was (1) her ability to sit
with her legs beneath her, (2) stand for long periods of time, (3) walk, and (4) the amount of
difficulty that she has in using her upper extremities for any strength.

Applying the facts

developed by defendant at trial to these four bases of Dr. Widmeyer' s opinions yields the
following "contradictions" and "inconsistencies":
First, the evidence showed the nature of Ms. Osborne's work and lifestyle did not
suggest that she spends any sig~ificant time in a seated position with her legs beneath her. She
10
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certainly does not do so at work, which she testified was a full time standing/walking activity.
If she had been a worker with a desk job which required her to be seated all day this may have
been a persuasive basis for the doctor' s opinion, but the facts presented at trial simply do not
support this contention. Second, regarding her ability to stand, Ms. Osborne testified, and no one
has disputed, that she did stand for her entire shift of seven working hours. Third, regarding her
ability to walk, she stated she walked as part of her job and could also walk as part of her
exercise program one and one-half miles several times a week. Fourth, regarding the difficulty
using her anns for any strength, Ms. Osborne testified she lifted 540 ten pound cheeses onto a
pin truck each shift. The jury was given an opportunity to handle a ten pound weight which Ms.
Osborne testified was the approximate weight of the cheeses. In addition, Ms. Osborne testified
she lifted several boxes full of spools of yard and carried them from the spinning department to
her machines. She also pushed a pin truck loaded with 540 pounds of fabric, ten times a shift,
five of those times completely across the entire plant, and another five times a shorter distance.
She also pushed another container filled with empty bobbins weighing approximately 500 pounds
several times a shift.
It is also important to remember that Ms. Osborne was returned to this demanding

job without restrictions by Dr. Wagner on April 15, 1993 less than four months after the auto
accident. It is also important to remember that there is no functional disability with respect to
Ms. Osborne's knee itself, and that Ms. Osborne had the full strength and motion of her knee
since April 1993.
Based on the foregoing facts and evidence, the jury was entitled to significantly
discount, if not disregard, Dr. Widmeyer's "expert opinion" using their common sense as

11
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instructed by the court. They may well have concluded based on the foregoing contradictory
evidence that anyone who could preform the extremely demanding physical activities of Ms.
Osborne' s job was able to do quite a bit more than "half of what she used to do."
Dr. Widmeyer also candidly said he has not placed any blanket restrictions on Ms.
Osborne whatsoever. He said his restrictions to her have always been "if it hurts don't do it."
(Widmeyer Dep. p.13, ln. 10-11) "If she can find a way to do what she needs to do, I don't
object to it, because, as we said, what she has isn't dangerous." (Widmeyer Dep. p.22, ln. 2-4)
"Pain" is a subjective complaint, and the jury was entitled to weigh Ms. Osborne' s testimony
regarding her pain with her other testimony regarding what she can physically do.

While

plaintiffs testimony was obviously calculated to portray her as a stoic who worked through the
pain, the jury may well have concluded based upon her testimony on cross-examination
describing what she could do at her demanding job, that the knee pain was not as significant as
she claimed and that she was able to do what she used to do.
Having reached that conclusion, the jury was entitled to find that Ms. Osborne
would not need to incur the level of future medical costs projected by Dr. Widmeyer, and
discount them significantly.

Or they may have felt [in light of the foregoing contradictory

evidence] such costs projected for the rest of her life were speculative. The jury was instructed
by the court in Instruction E not to base their verdict "in any way upon .. .. speculation. " (See
Instruction E).
With respect to the future wage loss claim, as pointed out in the facts section
above, plaintiffs argument was based upon Dr. Widmeyer' s testimony that she would continue
to miss work following injections as she did in the past which fails because the facts simply do

12
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not support it. The records from Fieldcrest show that there was only one occasion out of the five
injections that plaintiff has had in the last two years when she missed any time from work, and
that was only two days, including the day of the injection. Therefore, the jury was entitled to
significantly discount any future wage loss based upon this evidence. The jury also heard the
testimony of Ms. Hairston from Fieldcrest, whose records showed no missed time from work
from April 15, 1993 (when plaintiff returned to work following the accident) until January 28,
1994, a period of over nine months. Thereafter, the time missed in 1994 was only nine days, and
eight days in 1995. The jury was entitled to use these two years as benchmarks in considering
Ms. Osborne' s future wage loss which is significantly less (i.e. over 50%) than the $1 ,300.00 per
year claimed by the plaintiff in her argument.

Therefore, the jury had sufficient facts to

significantly discount the future wage loss claim of Ms. Osborne.

Argument
2.

Whether There was Sufficient Evidence to Support
the Jury Verdict Such that it was Not Contrary to
the Evidence and Inadequate as a Matter of Law.

For reasons previously stated above, the jury did not have to accept Dr.
Widmeyer' s testimony regarding future medical expenses, functional disability or future wage
Joss. All of these could have been significantly discounted for the reasons stated. Plaintiff
attempts to show the "reasonableness" of these figures by offering an alternative averaging
computation which significantly increases the amount of future medical expenses and future wage
loss. This alternative was not presented or argued at trial, therefore, it could not have been
considered by the jury in its deliberations, and should not be given any weight now.

13
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Furthermore, the jury was entitled to discount the amounts for the future
costs/wages because the plaintiff would receive a lump sum now. Therefore, whatever figure the
jury chose to award for the future wage loss and medical expenses was also subject to being
reduced to present value by the jury.
Regarding the loss of earning capacity case cited by the Court and plaintiff in her
memo (Exxon Corporation v. Fulgham, 224 Va. 235 (1982)), defendant submits it is
distinguishable from the case at bar. In the Exxon case, the plaintiff was a trained cabinetmaker
and hoped to go into the woodworking business for himself, but an injury to his hand suffered
in the accident, which his orthopaedic surgeon testified rendered his hand 50% permanently
impaired, made Mr. Fulgham' s dream impossible. He worked as an office machine repairman
instead because his hand cramped up and it took him twice as long to do his woodworking jobs.
At trial, plaintiffs attorney asked the superintendent of the plaintiffs former employer at the
American Furniture and Fixture Company to assume it would take plaintiff twice as long to do
the work that he used to do while working for his company, would he hire him (the plaintiff)
today if he applied for a job?

The superintendent answered, "No, I couldn' t."

Exxon

Corporation v. Fulgham, supra at 243. This was the basis of Fulgham's loss of earning capacity
which the court allowed to go to the jury.
Defendant does not contend the plaintiff herein was not entitled to an instruction
on the loss of earning capacity. However, based upon the evidence presented in the case at bar,
the jury may have found that the plaintiff did not suffer any loss of earning capacity because
unlike Fulgham, she was able to maintain her same employment, doing her same job, and there
was no reason to believe she would not be able to continue to work at Fieldcrest in the future .

14
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There was no evidence from any of her supervisors that her work was unsatisfactory or not up
to acceptable company requirements. She has received two raises since the accident, and also
four percent bonuses. The jury, therefore, did not have to award any sum for plaintiffs claim
of loss of earning capacity based upon the evidence presented at trial.
Regarding plaintiffs claim of humiliation for office visits "in which she had to
endure strangers touching her while she was unclothed" the jury may well have found that since
these "strangers" were in fact skilled physicians attempting to treat her medically, this was not
the basis for a reasonable person to be humiliated, and rejected such claim.
The jury verdict of $125,000 substantially exceeds the stipulated past medical
specials of$12,081.47, and substantially all ofthe past wage loss claim of$9,510.18 1 There is
over $100,000 above this total amount to be allocated among the other elements of damages. As
defendant has argued above, the combination of discounting the

~ture

amounts of medical

expenses and wage loss based upon the facts developed by defendant, and further allowing for
the discounting to present value of these future expenses, leaves a considerable amount available
above the "uncontradicted" specials to make this an adequate verdict.
Defendant agrees with the statement of applicable law cited by plaintiff that where
plaintiffs evidence of special damages is uncontroverted and so complete that no rational fact
finder could disregard it, a verdict for a lesser sum than those damages is inadequate as a matter
of law. Davoudlarain v. Krombien, 244 Va. 88, 91 (1992) citing Bradner v. Mitchell, 234 Va.
483, 490 (1987). However, the evidence in this case on the issue of damages was anything but

Defendant does not concede that all of this amount was for the subject accident based on
the testimony of Ms. Hairston, see page 5 herein.
15 .
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uncontroverted and so complete that no rational fact finder could disregard it. The Bradner v.

Mitchell case opinion continues with the following language not quoted by the plaintiff in their
memorandum: where the plaintiffs evidence of special damages is controverted or subject to
substantial question:

"then neither the trial court nor we on appeal can say that the
plaintiffs special damages constituted any fixed part of the jury's
verdict. In such a case a rational fact finder might properly find
the plaintiff entitled to considerably less than the amount claimed
to special damages rendering it impossible for the court to
determine what amount might have been awarded for pain,
suffering, and other non-monetary factors. In such a case, the
verdict carmot be disturbed on a claim of inadequacy." Bradner v.
Mitchell, supra, 487, 488.

The Virginia Supreme Court has affirmed numerous cases on this basis with the following
memorable quote from Brown v. Huddleston, 213 Va. 146, 147 (1972):

"From the evidence, the jury was entitled to find that the plaintiff
had not been injured as seriously as she claimed. The jury was
also justified in believing only a portion of the special damages was
reasonably related to the accident. This being so, the verdict
carmot be disturbed on the ground that it was inadequate."

Such is the case at bar. There was ample evidence upon which the jury was
entitled to find that Ms. Osborne had not been injured as seriously as she claimed. Furthermore,
the jury was also justified based upon the evidence summarized above in awarding only a portion
of her claimed future special damages. Since the $125,000 clearly exceeds such discounted future
specials and allowing a further discount to present value, the verdict should not be disturbed on
the ground that it was inadequate.

16
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Conclusion
For the reasons stated herein, defendant, by counsel, moves the court to deny
plaintiff's motion to set aside the verdict and request for a new trial, affirm the jury verdict
rendered, and enter judgment thereon.

Russell Wayne Hundley

R. Edwin Burnette, Jr.
Virginia State Bar # 17818
EDMUNDS & WILLIAMS , P.C.
800 Main Street
Lynchburg, Virginia 24505

Certificate
I hereby certify that a copy of the foregoing Brief in Opposition to Plaintiff's
Motion was mailed toR. Reid Young, III, Esquire, 60 W. Church Street, P.O. Drawer 1312,
Martinsville, Virginia, 24114, counsel for the plaintiff, on this the 15th day of April, 1997.
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April 15, 1997

Juanita J . Stewart, Clerk
Circuit Court of Heruy County
3160 Kings Mountain Road
Martinsville, VA 24112
Re:

Patsy Jean Osborne v. Russell W. Hundley

Dear Ms. Stewart:
On behalf of the defendant in the captioned case, I am enclosing our btief in
opposition to the plaintiff's motion to set aside the jury verdict in this case. Under separate
cover and by way of a copy of this letter, I am sending a copy of this brief to Judge Clmk
and plaintiff's counsel.
Thank you for your cooperation and assistance in this matter.
Sincerely yours,
EDMUNDS & WILLIAMS, P.C.

REB.JR:mmh
Enclosure
cc:
Honorable Martin F. Clark, Jr.
R. Reid Young, III, Esquire
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Mr. R. Edwin Burnette, Jr.
EDMUNDS & WILLIAMS
800 Main Street
P. 0. Box 958
Lynchburg, VA 24505
Ms. Kim Richardson
Attorney at Law
60 West Church Street
P. o. Box 1312
Martinsville, VA 24114
Mr. R. Reid ·Young, III
Attorney at Law
60 West Church Street
P. 0. Box 1312
Martinsville, VA 24114
IN RE:

Patsy Jean Osborne
v.CL94 516
Russell Wayne Hundley

Dear Ed, Kim and Reid:
Thank you for your briefs in this case--both sides presented
exemplary written authority. And, as I noted at trial, I very much
enjoyed working with all of you during this case. The attorneys
demonstrated remarkable skill, enthusiasm, preparedness, and
professionalism.
The general framework for the inquiry in this case is set out
in Davoudlarian v. Krombein , 244 Va. 88, 418 S.E.2d 868 (1992).
The plaintiff, Patsy Jean Osborne, has timely made post-verdict
objections to the jury decision in this case, claiming that the
award to the plaintiff of $125,000.00 is inadequate as a matter of
law and contrary to the evidence adduced at tri~l.
The
Davoudlarian court held that a damage award is inadequate as a
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matter . 9f. . law if "a plaintiff's evidence of special damages [is J
uncontroverted and so complete that no rational fact-finder could
disregard it" and the jury returns a verdict for less than these
damages. ~ at 91, 418 S.E.2d at 869. Applying this standard to
the case at bar, it is conceded by the defendant that the
plaintiff's medical expenses from the date of the accident to the
date of the trial total $12,081.47. Using this stipulation as a
starting point, there are two other areas of special damages that
require attention and analysis in order to properly evaluate the
monetary award in this case.
Initially, there is the question of future medical expenses.
It is universally recognized that an award for future medical
expenses is appropriate when there is evidence to support it.
Hailes v. Gonzales, 207 Va. 612, 614, 151 S.E.2d 388, 389 {1966).
In determining the quantum of proof necessary to sustain such an
award, it is well settled in Virginia jurisprudence that "the
plaintiff must show the amount of damages with reasonable
certainty .
. there must be at least sufficient evidence to
permit an intelligent and probable estimate of the amount of
damages." Gwaltney v. Reed, 196 Va. 505, 507, 84 S.E.2d 501, 502
{1954).
At the trial of this case, the plaintiff testified that from
March 1995 through December of 1996, she averaged medical expenses
of approximately $2,300. oo per year for treatment of the knee
injury received in her accident. This figure is not debated and is
not contradicted by any of the defendant • s evidence or cross
examination.
The plaintiff's physician testified,
without
contradiction, 1 that there would be a need for future, ongoing
1 The

defendant argues that perhaps this testimony as to the
need for future medical treatment is in fact contested or in
conflict.
However, Dr. Wagner, the only other physician who
appeared in this trial, simply testified that on April 15th, 1994,
he "really hadn't made up my mind on (the plaintiff's) knee at that
time" as to whether or not she would have future problems and
expenses.
Moreover, defense counsel asked about permanent
disability "other than (plaintiff's right knee)." In response, Dr.
Wagner noted that the plaintiff had persisted through her whole
treatment in having soreness below her right knee and that this
soreness continued until the last time that he saw her on January
6th, 1995.
Additionally, the defendant argues that because the plaintiff
has returned to work at her "demanding job" the jury was entitled
to find that Mrs. Osborne would not need to incur the level of
future medical costs projected by Dr. Widmeyer. This argument is
fallacious for two reasons . First, the fact that the defendant has
returned to her vocational commitments and continues to work
despite discomfort has nothing to do with whether or not she needs
future medical care.
Individuals with chronic medical handicaps
ranging from asthma or arthritis to diabetes work every day but
still need constant medical care. Second, it is this treatment and

medical tr.e atment for the plaintiff "at the rate she had been doing
it." · ·The jury was instr~cted, without obj.e ction, tha~ the
plaintiff's life expectancy 1s 36.9 years. It 1S uncontrad1cted,
then that Mrs. Osborne's life expectancy is 36.9 years, and that
her ~edical expenses for treatment for her knee injury related to
this accident will continue into the future at the same rate as
they have historically occurred. And, again, the only evidence of
treatment costs presented at trial was that the plaintiff had, over
an approximately two-year period, spent $2,300.00 per year for
medical attention to her knee. Certainly, a two year history is an
adequate factual and economic predicate to allow a "reasonable and
probable" estimate of damages.
When these various components are assembled and utilized to
arrive at a damage figure, the jury heard uncontradicted expert and
layperson testimony that the plaintiff would incur $2,300.00 a year
in medical expenses for 36.9 years and that these expenses were
related to the treatment of her knee injured in the accident caused
by the defendant. Accordingly an additional $84,870.00 in damages
was established as a matter of law for Davoudlarian purposes. See
also, Bradner v. Mitchell, 234 Va. 483, 487, 362 S.E.2d 718, 721
fn. 2 (1987), where the court noted that a jury "may not
arbitrarily disregard uncontradicted evidence of unimpeached
witnesses which is not inherently incredible and not inconsistent
with facts in the record . • • • "
The second part of the plaintiff's case involving damages
consists of future lost wages. Future lost wages are appropriately
awarded when there is adequate evidence of the loss. Hailes, 207
Va. at 614, 151 S.E.2d at 389. And, the standard of proof is the
same standard earlier discussed, id est, evidence which will
demonstrate the damages with reasonable certainty. Gwaltney, 196
Va. at 507, 84 S.E.2d at 502.
At the trial of this case, the
plaintiff testified that she lost $554.80 in 1994, $548.64 in 1995,
$2,276.88 in 1996 and $1,325.68 so far in 1997.
As earlier
discussed herein, her physician has stated that her medical status
and residual knee problem will remain constant over time and into
the future.
He also stated that he has taken her out of work on
a minimum of seven occasions because of knee pain. And, as earlier
discussed, it is this Court's opinion that Dr. Widmeyer's testimony
these periodic injections which allow, according to Dr. Widmeyer's
uncontradicted testimony, the plaintiff to function in her day-today routines. And, finally, assuming arguendo that the jury did in
fact conclude that the plaintiff's work performance somehow
undercut her physician's 50% disability rating, as the defendant
now argues, this would perhaps allow the jury to discount their
award in other areas (id est, pain and suffering or loss of earning
capacity) but should not have any impact on the issue of future
medical expenses.
3
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is unc9!1tradicted in all material respects.
It is therefore
uncontroverted that because of the plaintiff's injury resulting
from the defendant's negligence, she will continue to lose wages
well into the future.
Consequently, it is my opinion, that for
Davoudlarian proposes, the plaintiff has demonstrated $25,883.00 in
future lost wages. 2
In addition, the plaintiff ~resented
uncontradicted evidence of $9,510.18 in past lost wages.
In sum, then, the plaintiff has demonstrated $12,081.47 in
past medical expenses, $84,870.00 in future medical expense,
$9,510.18 in past lost wages and $25,883.00 in future lost wages,
an aggregate amount of $132,344.65, making the $125,000.00 jury
verdict inadequate as a matter of law. Having carefully evaluated
the other evidence and injuries in this case and the appropriate
areas of damages compensable under Virginia precedent, it is my
finding that pursuant to 8. 01-383 .1B ( ii) of the 1950 Code of
Virginia, as amended, the defendant shall be required to pay to the
plaintiff $240,000.00 or submit to a new trial.
Again, it was a pleasure working with all of you in trying
this case. I would ask that Mr. Young or Miss Richardson prepare
2 This

sum is reached by averaging $554.80, $548.64, $2,276.88
and $1,325.68 and multiplying this lost wage average by 22 years,
the same being the remaining vocational life span of the plaintiff.
3 In

evaluating the validity and legal significance of this
past lost wage figure, it is noteworthy that the document entitled
"Lost Wages for Patsy Osborne" was submitted by the defendant. It
seems inconsistent at best that the defendant would now question
the information contained in this compilation.
Also, assuming
arguendo that the defendant is correct in his contention that the
jury considered only the lowest $548.64 figure as a basis for
computing damages, the plaintiff would still have $118,531.73 in
undisputed expenses, leaving an award of only $6,468.27 for an
"intractable, painful condition" that "is like a smoldering fire
that bursts into flame once in a while," an injury which will
plague the plaintiff for the remainder of her life, an injury which
requires periodic unpleasant injections, an injury which has left
her with a 50% permanent reduction in her physical capacities, and
an injury that produces discomfort similar to an "electrical-type
pain" in the plaintiff's knee. Under this analysis, the "pain and
suffering" award of $6,468.27 given by the jury would be inadequate
as a matter of law. Bradner, 234 Va. at 490, 362 S.E.2d at 722.
Even assuming further that the evidence is inadequate to show
any lost wages in the future, given the established specials in
other areas, this court, like the Bradner Court, has "no hesitation
in holding" that the compensation to the victim over and above
proven specials would be inadequate as reflected in the $125,000.00
verdict.
4
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an ord~~ in conformity with this opinion and forward the same to
Mr. Burnette for his endorsement and objection.

jf

5

- ~( 1

VIRGINIA:

IN THE CIRCUIT COURT OF HENRY COUNTY

PATSY JEAN OSBORNE,
Plaintiff,
V.

RUSSELL WAYNE HUNDLEY,
Defendant.

)
)
)
)
)
)
)
)
)

ORDER
CL94-516

THIS DAY came the parties, by counsel and pursuant to plaintiffs post-verdict
motion to set aside the jury verdict as inadequate as a matter of law and contrary to the
evidence, and upon the submission of briefs by both parties on the issues.
WHEREFORE, the court, after review of the evidence presented and the law
applicable thereto, doth hereby ADJUDGE, ORDER and DECREE that the jury's verdict
awarding plaintiff One Hundred Twenty-Five Thousand Dollars ($125,000.00) is
inadequate as a matter of law and contrary to the evidence presented at trial, and it is
further
ADJUDGED, ORDERED and DECREED that the defendant is required to pay
the plaintiff Two Hundred Forty Thousand Dollars ($240,000.00) or submit to a new trial ,
and it is further
R REID YOUNG. Ill

ADJUDGED, ORDERED and DECREED that upon entry of this Order the Clerk

An'OtltH [ 'I' AT L.AW P' C
60 WEST C HUtltC H STtlt [['T

shall forward a copy of the Order toR. Reid Young, III, counsel of record for the plaintiff
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and R. Edwin Burnette, Jr., counsel of record for defendant.
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ENTER this~ day o~ 1997

Requested By:

&m~
i t.-

C· =i)d)o,n dAfN.":L_

R. ReidYLlg, III
Counsel for Plaintiff

. Edwin Burnette, Jr.
Counsel for Defendant

R . REID YOUN G . Ill
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Virginia:
In the Circuit Court for the County of Henry

Patsy Jean Osborne,
Plaintiff,

v.

Case No.: CL94-516

Russell Wayne Hundley,
Defendant.

Notice re: Accepting Additur Under Protest
Comes now the defendant, Russell Wayne Hundley, by counsel, and hereby gives
notice of his acceptance of the additur ordered by this Court in its June 10, 1997 order under
protest and his intent to have the judgment of the said trial court reviewed on appeal pursuant to

Virginia Code Section 8.01 -383.l(B).

Russell Wayne Hundley

R. Edwin Burnette, Jr.
VSB No.: 17818
EDMUNDS & WILLIAMS, P.C.
P. 0. Box 958
800 Main Street
Lynchburg, Virginia 24505

?;:··--. -··

BY JUA~! i'A J ;:: ·. ·' . ..

[ :Q-

3'~~~7

.

:

HENRY COUNTY Ciheu;-, ~~ -.~
MARTI!\SVJLLE v1-J:: :-~ -·-· •
'"-' '" ,..;

.

Certificate
I, R. Edwin Burnette, Jr., counsel of record for defendant, Russell Wayne Hundley,
hereby certify that a true copy of the foregoing Notice of Additur was mailed to R. Reid Young,
III, Esquire, 60 W. Church Street, P.O. Drawer 1312, Martinsville, Virginia, 24114, counsel for
the Patsy Jean Osborne, plaintiff, on this the 3rd day of July, 1997.
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July 3, 1997

Juanita J. Stewart, Clerk
Circuit Court of Henry County
3160 Kings Mountain Road
Martinsville, VA 24112
Re:

Patsy Jean Osborne v. Russell W. Hundley

CLC((f-5 /0

Dear Ms. Stewart:

On behalf of the defendant in the captioned case, I enclose for filing a notice
re: additur and notice of appeal. Thank you for your cooperation and assistance.
Sincerely yours,
EDMUNDS & WILLIAMS, P.C.

REBJR:rnmh
Enclosure
cc:
R. Reid Young, III, Esquire
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Virginia:
In the Circuit Court for the County of Henry

Patsy Jean Osborne,
Plaintiff,

v.

Case No.: CL94-516

Russell Wayne Hundley,
Defendant.

Notice of Appeal
The defendant, Russell Wayne Hundley, by counsel, pursuant to Rule 5:9 of the
Rules of the Supreme Court of Virginia, hereby gives notice of appeal to the Supreme Court of
Virginia from the final judgment order of this Court entered on June 10, 1997, and further gives
notice that a written statement of facts covering the testimony and other incidents of trial
(including deposition transcripts read at trial) will be filed in compliance with Rule 5: 11 (c) of the
Rules of the Supreme Court of Virginia.

R. Edwin Burnette, Jr.
VSBNo.: 17818
EDMUNDS & WILLIAMS, P.C.
P. 0. Box 958
800 Main Street
Lynchburg, Virginia 24505

J-0·7

Certificate
I, R. Edwin Burnette, Jr., counsel of record for defendant, Russell Wayne Hundley,
hereby certify that a true copy of the foregoing Notice of Appeal was mailed to R. Reid Young,
III , Esquire, 60 W. Church Street, P.O. Drawer 1312, Martinsville, Virginia, 24114, counsel for
the Patsy Jean Osborne, plaintiff, on this the 3rd day of July, 1997.
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Virginia:
In the Circuit Court for the County of Henry

Patsy Jean Osborne,
Plaintiff,

v.

Case No.: CL94-516

Russell Wayne Hundley,
Defendant.

Written Statement of Facts,
Testimony, and Other Incidents of the Case
Pursuant to Rule 5:11 ofthe Rules of the Supreme Court of Virginia the defendant,
Russell Wayne Hundley, by counsel, submits this written statement of facts, testimony and other
incidents of the case to become a part of the record.

Introduction
This civil case was tried to a jury in the Henry County Circuit Court on March 24,
1997. The plaintiff sued defendant for personal injuries arising from an automobile accident
which occurred on December 21, 1992. Plaintiff was a passenger in a vehicle operated by her
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daughter, Michelle Lynn Keith, headed in an easterly direction on State Roue 609 in Henry
County, Virginia. Defendant, Russell Wayne Hundley, was operating a truck in a westerly
direction on State Route 609 which collided head on with the plaintiffs vehicle. The defendant
admitted liability and the case proceeded to be tried on the issue of damages only.
The jury was selected by counsel and no objections or motions were noted by
either party during the selection process. Following some general introductory instructions from
the Court to the jury, the plaintiff proceeded to put on her case in chief as follows:

Trooper T. A. May
Virginia State Trooper T.A. May was the investigating officer of the subject
accident. He confirmed the identity of the vehicles and persons involved and described the
automobile accident as set forth in the Introduction. He authenticated five (5) photographs taken
at the accident scene which were introduced as plaintiffs Exhibits 1-5.

Exhibit 1 was a

photograph showing a utility pole struck by the rear of plaintiffs vehicle following the head-on
collision with defendant' s truck. Exhibit 2 was a photograph showing the rear of plaintiffs
vehicle following the collision.

Exhibits 3 and 4 were photographs showing the front of

plaintiffs vehicle following the collision. Exhibit 5 was a photograph showing the front of
defendant's vehicle following the collision.
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Clarissa Woody
Clarissa Woody testified she had been a co-worker of the plaintiff at FieldcrestCannon, Inc. for five years. She worked in the same room as the plaintiff, but not beside her.
After the accident, she noticed Patsy Osborne appeared to be in pain three to four times a week
doing her job. She stated Ms. Osborne had what she would describe as a "good day" once every
two weeks. Ms. Woody would occasionally help Ms. Osborne move boxes, push hand trucks and
take packages down from the assembly line when Ms. Osborne was having a "bad day."
On cross, she described the specific work tasks which she and Ms. Osborne had
to perform since they both worked on the same type of "maurata" machines. She stated running
two maurata machines was demanding physical work. An operator, such as herself and Ms.
Osborne, did the following tasks: haul boxes filled with spools of yarn to the two maurata
machines, put these spools in the machine, return empty spool boxes back to the spinning
department, take the finished bolts of fabrics made by the machines called "cheeses" off the
machines; each cheese weighed 10 pounds, 50 cheeses carne off each maurata machine every hour
and 20 minutes; she and Ms. Osborne operated two maurata machines meaning 100 cheeses total
carne off the two machines every hour and 20 minutes; 54 cheeses each weighing 10 pounds were
loaded on a pin truck thereby weighing 540 pounds; the loaded pin trucks were pushed to the
other end of the plant and on an average shift, nine to ten loaded pin trucks would be pushed by
the operator.
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Hazel Hairston
Hazel Hairston from the personnel/payroll department at Fieldcrest-Cannon, Inc.
testified to the time Ms. Osborne missed from work following the automobile accident. She had
a detailed written record of this missed time and the associated wage loss. This record entitled
"Lost Wages for Patsy Osborne" was introduced into evidence as defendant's Exhibit 1 and is
incorporated by reference. Ms. Hairston testified Ms. Osborne returned to work full time
following the December 21, 1992 accident on April 15, 1993. The company records indicated
that the next time Ms. Osborne missed time from work following her return was January 28-29,
1994. Thereafter in 1994, Ms. Osborne missed the following time: June 22, July 26, August 19,
August 21-31, and September. 1. The total wage loss claim for 1994 was $1,554.80 plus 4%
bonus pay. In 1995 Ms. Osborne missed the following time: January 28-29, August 24-25,
October 19-20, November 16, December 6-7. The total wage loss claim for 1995 was $548.64;
plus 4% bonus pay. In 1996, the wage loss claim was $2,276.88 plus 4% bonus pay. In 1997,
the wage loss claim was $1,325.68 plus 4% bonus pay. The total wage loss claim was $9,510.18.
On cross, Ms. Hairston testified Ms. Osborne had received two raises since
returning to work following the automobile accident along with four percent bonus pay. There
was nothing in her personnel records which suggested Ms. Osborne was not meeting company
performance expectations.

She also could not say if the reason for Ms. Osborne's missed

time/absences was attributable to the subject accident or other causes unrelated to the accident.
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Michelle 0. Rivers and Richard W. Osborne
Michelle and Richard Osborne, daughter and husband, respectively, of Patsy
Osborne testified to the effect the automobile accident has had on her life. They described Ms.
Osborne as being depressed and inactive outside of her job. Mr. Osborne described a dance club
he and his wife used to attend regularly and how now they rarely attend. On cross, both Michelle
Rivers and Richard Osborne confirmed how the family loved and supported Patsy Osborne
following the accident by performing many tasks which Ms. Osborne could not perform such as
cleaning, cooking and laundry.

Dr. Karl Wagner and Dr. Robert Widmeyer
The testimony of two of plaintiffs treating orthopaedic surgeons was read into
evidence through their depositions. Their testimony, as contained in the depositions which were
filed with the Court, is incorporated by reference. Defendant stipulated to past medical expenses
totalling $12,081.47.

Patsy Jean Osborne
Ms. Osborne testified she was a passenger in the vehicle operated by her daughter,
Michelle when it was struck head on by the defendant's truck. Following the accident, she was
taken by ambulance to the Emergency Room at the Memorial Hospital of Martinsville and Henry
County. She described herself as "pretty doped up" at the hospital, but noted the following
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injuries: a nondisplaced fractured broken sternum (breast bone), three nondisplaced fractured ribs,
a nondisplaced fractured coccyx (tailbone), contusions to her knees and a sprained left ankle.
The plaintiff testified as to the intensity of the pain in her right knee, equating it
to a toothache that just wouldn't stop. She described the numerous daily medications she has to
take, which on occasion make her sick to her stomach. She also described the daily ritual that
she has to undergo both before and after work in order to tolerate the pain her job causes. She
explained that she has to work, even with the extreme pain, to make ends meet. She told of the
doctors that she 's had to see, the humiliation of 57 office visits in which she had to endure
strangers (i.e. physicians) touching her while she was unclothed, and the pain associated with
those visits. She described the various creams and cushions and braces she had to purchase, and
the embarrassment of having to walk with a limp. She spoke of the Cortisone injections in her
knee, saying they are so painful that she waits until the last possible moment to take them. She
also spoke of how she cries frequently, and often has nightmares in which she relives the
accident. She described her life before the accident as happy. She described her life now as
depressing. Prior to the accident, she and her husband belonged to a dance club where they used
to perform weekly. She enjoyed camping, swimming, walking, and going to the beach with her
family. She also described the pain that her job at Fieldcrest causes, and how activity makes the
pain worse.
Ms. Osborne confirmed all of the injuries she sustained other then below her right
knee had healed up.

Her sternum had gotten better and was not causing her significant

discomfort. She was having no problems with her ribs. Her left foot (ankle) was well by the
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time she returned to work in April 1993. Her tailbone was better now and the only time she
notices any discomfort is when she sits for 45 minutes at a time on a hard surface. She had pain
in her left knee for approximately one year following the accident, but none since then.
Ms. Osborne also described in detail on cross the specific physical tasks she
performed in operating the two maurata machines at Fieldcrest. She testified yarn for the two
machines comes in boxes from the spinning department which she carried/pushed to her machine
without the benefit of any mechanical assistance. The yarn is on long tubes 12 inches in height.
She carried the empty yarn boxes back to the spinning department following use. The yarn runs
through the maurata machines down through the line and runs onto "cheeses." Each cheese
weighs approximately 10 pounds, and she removes 50 cheeses off each machine every hour and
20 minutes. With two machines she removes 100 cheeses every hour and 20 minutes. She
testified she worked an eight hour shift with two 15 minute breaks and one 30 minute lunch
break leaving seven hours of actual working time.

She estimated lifting and moving

approximately 500 of these ten pound cheeses each shift from the maurata machines onto "pin"
trucks. She testified she loaded by hand 54 cheeses on a pin truck at a time thereby weighing
540 pounds. She then pushed the loaded pin truck (non-motorized) by hand to either the far end
of the plant or closer by depending on the material. She pushed nine to ten loaded pin trucks per
shift between these two locations. Ms. Osborne also testified she had to remove empty bobbins
from the machine in "silver boxes" which weighed over 500 pounds by pushing them quite a
distance several times a shift.
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Ms. Osborne testified she could perform all of these tasks saying she made herself
do them because she believed if she did not do them she would lose her job. She also testified
she received a lot of help and support from her family. Her sister, Lora Hancock, actually stayed
with her at her home for several months following the accident taking care of household chores.
Her husband and son also helped with vacuuming, laundry, and cleaning and continued to help
out when she does not feel up to doing it. She also confirmed in January 1993, she had been
instructed by Dr. Wagner to walk regularly, and since then she tries to walk 1-1/2 miles several
times a week. She also testified she enjoys reading a good book in her spare time and could
perform this activity.
Ms. Osborne further testified that she had a number of pre-existing medical
conditions for which she was taking prescriptive medicine at the time the accident occurred.
These included hypertension (procardia and vasotic), nerves (xanax), sinus and allergies (seldane
& keflex). She also acknowledged her right shoulder and left hip bursitis pain which was treated

by Dr. Wagner in April - May 1990.
With respect to her nightmares of the accident, Ms. Osborne testified they were
becoming less and less frequent as time went on.
The defense called no witnesses since the plaintiff chose to read the defendant's
deposition of Dr. Karl Wagner as part of her case in chief.
The court then instructed the jury with eight separate instructions which are
contained in the court file and which are incorporated by reference herein. Plaintiff raised no
objection to any instructions proffered by the defendant. Defendant, by counsel, objected to that
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part of the damage instruction (#1) which dealt with future wage loss on the ground that there
was insufficient evidence presented to support such an instruction.

The Court overruled

defendant's objection.
Following closing arguments by counsel, the jury retired to deliberate at
approximately 3:36p.m. They returned with a verdict at 5:00p.m. on a form prepared by the
trial judge as follows:
"We the jury, find for the plaintiff, and fix damages at $125,000."
(s) Michael W. Pugh, Foreperson
Dated: March 24, 1997

Following the reading of the jury verdict, the plaintiff requested that the jury be
polled and each juror confirmed that was their verdict. The jury was then discharged by the
Court whereupon the plaintiff, by counsel, moved the Court to set aside the jury verdict and grant
a new trial on the grounds that it was inadequate as a matter of law and contrary to the law and
the evidence. The Court took the motion under advisement and requested counsel for the parties
to submit briefs on the issues of adequacy of the verdict and the weight to be given expert
testimony.
The parties, by counsel, thereafter submitted briefs on these issues and the Court,
by memorandum opinion dated May 12, 1997, found the jury verdict inadequate as a matter of
law and ordered additur by the defendant in the sum of $240,000. A final order incorporating
the memorandum opinion was entered by the Court on June 10, 1997. Thereafter on July 3,
1997, defendant gave notice of his acceptance of the additur under protest and his intent to have
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the judgment of the trial court reviewed on appeal pursuant to Va. Code § 8.01-383.l(B).
Contemporaneously with this notice, defendant also filed a notice of appeal.
Respectfully submitted,

Russell Wayne Hundley

R. Edwin Burnette, Jr.
Virginia State Bar # 17818
EDMUNDS & WILLIAMS, P.C.
800 Main Street
Lynchburg, Virginia 24505

Certificate
I hereby certify that a copy of the forego ing Written Statement of Facts,
Testimony, and Other Incidents of the Case was mailed toR. Reid Young, III , Esquire, 60 W.
Church Street, P.O. Drawer 1312, Martinsville, Virginia, 24114, counsel for the plaintiff, on this
the 31st day of July, 1997.
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( 1914·1970)

July 31, 1997

Juanita J. Stewart, Clerk
Circuit Court of Henry County
3160 Kings Mountain Road
Martinsville, VA 24112
Re:

Patsy Jean Osborne v. Russell W. Hundley

Dear Ms. Stewart:
On behalf of the defendant in the captioned case, I enclose for filing with the
other papers in this case the defendant's written statement of facts, testimony and other
incidents of the case and a notice of presentation of same.
By way of copy of this letter to R. Reid Young, III, I am mailing him a copy
of the aforesaid documents.
Sincerely yours,
EDMUNDS & WILLIAMS, P.C.

REBJR:rnmh
Enclosure
cc:
R. Reid Young, III, Esquire
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THE COURT INSTRUCTS THE JURY that

~;.usl1ot~

in determining the damages to which

is entitled, you may consider any

of the following which you believe by the greater weight of the evidence was caused by the
negligence of the defendant:
(1) any bodily injuries she sustained and their effect on her health according
to their degree and probable duration;
(2) any physical pain and mental anguish she suffered in the past and any
that she may be reasonably expected to suffer in the future;
(3) any disfigurement and any associated humiliation or embarrassment;
(4) any inconvenience caused in the past and any that probably will be
caused in the future;
(5) any medical expenses incurred in the past and any that she may be
reasonably expected to occur in the future;
(6) any earnings she lost because she was unable to work at her calling ;
(7) any loss of earnings and lessening of earning capacity, or either, that she
may reasonably be expected to sustain in the future.

Your verdict should be for such sum as will fully and fairly compensate the plaintiff
for the damages sustained as a result of the defendant's negligence.

:1.20

THE COURT INSTRUCTS THE JURY that the life expectancy of Patsy

Osborne is 36.9 years.

121.

THE COURT INSTRUCTS THE JURY that you should consider the life
expectancy figure introduced as evidence along with any other evidence relating to the
health, constitution, and habits of Patsy Osborne in determining her life expectancy.

Instruction No. 9.120

122

THE COURT INSTRUCTS THE JURY that the burden is on the plaintiff to prove by

the greater weight of the evidence each item of damage she claims and to prove that each
item was caused by the defendant's negligence. She is not required to prove the exact
amount of her damages, but she must show sufficient facts and circumstances to permit
you to make a reasonable estimate of each item. If the plaintiff fails to do so, then she
cannot recover for that item.

123
Instruction No. 9.010

INSTRUCTION B

You are

the

judges of

the

facts,

the

witnesses, and the weight of the evidence .
appearance

and

intelligence,
having

manner

of

the

witnesses

their opportunity for

observed

the

things

about

credibility of

You may consider the
on

the

knowing the

which

the

stand,

their

truth and

they testified,

for

their

interest in the outcome of the case, their bias, and, if any have
been shown, their prior inconsistent statements, or whether they
have knowingly testified untruthfully as to any material fact in
the case .
You may not arbitrarily disregard believable testimony of a
witness.
the

case,

However, after you have considered all the evidence in
then you may accept

or discard all or part of

the

testimony of a witness as you think proper.
You are entitled to use your common sense in judging any
testimony.

From these things and all the other circumstances of

the case, you may determine which witnesses are more believable and
weigh their testimony accordingly.
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INSTRUCTION C

The amount sued for is not evidence in this case; you should
not consider it as evidence in arriving at your verdict.

1.25

INSTRUCTION D

The defendant has admitted that he is liable for any injury
the plaintiff received from the accident .
issue

that

you

have

to

decide

is

the

Therefore,

amount

of

the only

damages

the

plaintiff is entitled to recover.
An admission of liability should not influence you in any way
in considering the issue of damages.

1.26

INSTRUCTION E

You must not base your verdict in any way upon sympathy, bias,
guesswork or speculation.

Your verdict must be based solely upon

the evidence and instructions of the court.
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12/29
12130
12/31

=
=
=

8 hrs@ $7.30/hr.
8 hrs@ $7.30/hr.
8 hrs@ $7.30/hr.

Total
~
1/4-8/93
1/11-15/93
1/18-22/93
1/25-29/93
2/1-5/93
2/8-12/93
2/15-19/93
2/22-26/93
3/1-5/93
3/8-12/93
3/15-19/93
3/22-26/93
3/29-4/2/93
4/5-9/93
4/12-14/93

40
40
40
40
40
40
40
40
40
40
40
· 40
40
40
24

hrs@
hrs@
hrs@
hrs@
hrs@
hrs @
hrs @
hrs @
hrs @
hrs @
hrs @
hrs@
hrs@
hrs @
hrs@

Total

$7.30/hr .
$7.30/hr
$7.30/hr
$7.30/hr
$7.30/hr
$7 .30/hr
$7 .30/hr
$7 .30/hr
$7 .30/hr
$7 .30/hr
$7.30/hr
$7.30/hr
$7.30/hr
$7 .30/hr
$7.30/hr
\ -l

8 hrs @ $7 .30/hr
8 hrs@ $10.95/hr
8 hrs@ $7.30/hr
8 hrs @ $7 .30/hr
8 hrs@ $7.30/hr
24 hrs@ $7.30/hr
8 hrs @ $7 .30/hr

i

$ 58.40
$ 58.40
$175.20

$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 292.00
$ 175.2Q

;:;

=
=
=
=
=
=
=
=
=
=
=
=
=
=

w\~

$4,263.20

")

)

~
1/28/94
1/29/94
6/22/94
7126/94
8/19/94
8/29-31/94
9/1/94

$ 58.40

'i)~

=

$
$

58.40
87.60
$ 58.40
$
58.40
$
58.40
$ 175.20
$
58.40

=
=
=
=

=
( \_ \)~';)

=

I

. I

Total

:. I

;: II
I

I
I

~
1/28/95
1/29/95
8/24/95
8/25/95
10/19-20/95""
11/16/95 v
12/6-7/95

$ 554.80
i

8 hrs @ $7 .62/hr
8 hrs@ $11 .43/hr
4 hrs @ $7.62/hr
8 hrs @ $7 .62/hr
16 hrs@ $7.62/hr
8 hrs@ $7.62/hr
I { -.nrs@ $7.62/hr

:::

$

;:;

.$
$

::;
g

=
=

=

Total

1.28

$
$
$
$

60.96
91.44
30.48
60.96
121 .92
60.96
121.92

$ 548.64
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7/27/96

I

7/29~31/96
I

I

Ii

I

I

; i
l -I

.I
l
j
I

I
'

I

i

8/1-2/96
8/3/96
8/5-9/96
8/10/96
8/12-16/96
8/17/96
8/19-23/96
8/24/96
8/26-30/96
9/3/96
9/30/96
12/5-6/96

I

I

8 hrs@ $7.89/hr
24 hrs@ $7.89/hr
16 hrs@ $7.89/hr
8 hrs@ $11 .73/hr
40 hrs@ $7.89/hr
8 hrs@ $11 .73/hr
40 hrs@ $7.89/hr
8 hrs@ $11 .73/hr
40 hrs@ $7.89/hr
8 hrs@ $11.73/hr
40 hrs@ $7.89/hr
8 hrs@ $7.89/hr
8 hrs@ $7.89/hr
16 hrs@ $7.89/hr
Total

=

$

:;;:

$

=
=
::::

=

=
=
:;;:

$
$
$
$
$
$
$

63.12
189.36
126.24
94.72
320.00
94.72
315.60
94.72
315.60
94.72
315.60
63.12
63.12

:;;:

$

=

$
$
$
$ 126 . ~

=

=

=

$2,276.88

I· I

i I

1997
2/1/97

!

2/3~7/97

i

. II
: ·I
. !
: I
!

1

!
1

218/97
2/10-14/97
2/15/97
2/17-21/97
2/22/97

8 hrs@ $11 .73/hr
· 40 hrs@ $7.89/hr
8 hrs@ $11 .73/hr
40 hrs@ $7.89f.lr
8 hrs@ $11.73/hr
40 hrs @ $7.89/hr
8 hrs@ $11.73/hr

~

=

=

=

Grand Total:
4% loss in bonus pay
TOTAL LOST WAGES

$9,144.40
$ 365.78

:
i

I

; .I
:

:::

j
i
!

i

I

I
I

I
I.

. i
'

:;;:

$1,325.68

::I
:

=

$ 94.72
$ 315.60
$ 94.72
$ 315.60
$ 94.72
$ 315.60
$ 94.Z2

Total

: l
:

=

!

i
'

.I
I

I

I

i

i

i
I

!

.

129

$9,510.18
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~

.

) j •
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•4 •

I

fI

I
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Assignments of Error

I.

The Trial Court erred in setting the $125,000.00 jury verdict aside as

inadequate as a matter of law and ordering additur to $240,000.00.

