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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

COLONNA SIITPYARD, INCOR.PORATED, A VIRGINIA CORPORATION, Plaintiff in Error,

v.
WiLLIAM H. BLAND, Defendant in Error.

To the Honorable Judges of the Supreme

Co~M~t

of Appeals:

Your petitioner, Colonna Shipyard, Incorporated, respectfully represents unto your 1-Ionors that it is aggrieved by a
final order of the Law and Chancery Court of the City of
Norfolk, entered on the 18th day of January, 1927, whereby
judgment was given against it for the sum of Thirteen Thousand Dollars ($13,000.00), in a certain suit in said Court then
pending, wherein William H. Bland was plaintiff and Colonna
Shipyard, Incorporated, and lVIarine Products, Incorporated,
·
'vere defendants.
A transcript of the record in said cause is attached hereto.
William H. Bland, the plaintiff belo,v, will be called the ·
plaintiff in this petition, and the defendant, Colonna Shipyard, Incorporated, will be called defendant.
FACTS.
The steamship "Gloucester", is a fishing vessel, owned by
Marine Products, Incorporated. While at the factory of her
owner at Reedville, Virginia, during the month of October,
1925, she caught fire and was brought to Norfolk, Virginia,
for repairs. The defendant is engaged in the ship repairing
business, and its repair yards are on the banks of the Elizabeth River, in the City of Norfolk, Virginia. The ship was
brought to the repair yards of the defendant shortly after it
caught fire and the defendant undertook to repair the ship.
From October, 1925, to ~fay, 1926, the ship was continuously
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at the repair yards of the defendant and out of order, during
which time, workmen of the defendant were engaged in her
repair. During all of the time the ''Glouc~ster'' .was at the
repair yards, she 'vas afloat in the Elizabeth River, a navagable 'va.ter of the United States, and she was generally lying
beside one of the defendant's docks in the said River ..
On the 12th day of April, 1926, the plaintiff was in the employ of the defendant and had been for sometime. He was a
carpenter, and according to the evidence, a very good one,
too. He had been following. such a worthy occupation since
1906.
On the said 12th day of April, 1926, the plaintiff was directed by his employer, the defendant herein, to go on board
the "Gloucester" and perform certain duties to the ship in
its fish hold. The plaintiff, together with three ·other carpenters, proceeded to execute the commands of their employer.
In order to get to the ~sh hold of the ''Gloucester'', the
plaintiff and his fellow worl\men proceeded to go on deck of
the ship, thence through the hatch, and down a. ladder some
fourteen feet long, to the bottom of the fish hold, where they
were to perform their duties. This ladder, upon which the
plaintiff went down, 'vas tied at neither the top nor the bottom. This 'vas because, in the course of repairs to the ship,
it had to be moved from place to place very often, and for
the further reason that, as agreed by all 'vitnesses 'vl1o testified on the point, it was not usual,to tie such a ladder; in fact,
the plaintiff did not attempt to show that it was the duty of
the defendant to keep the ladder tied. This ladder was the
property of Marine Products, Incorporated, and not of the
defendant. The plaintiff and his fellow "rorkmen proceeded
down the l~dder and found out what they had to do, and 'then
proceeded back up the ladder to get their tools, and in a few
moments, returned with their tools and proceeded down the. ·
ladder again.
The plaintiff was tl1e first to start do'vn the ladder on the
retun1 trip. He had on his back, his tool box, which weighed
thirty-five pounds. It was testified to by only the plaintiff
and one of his fello'v 'vorkmen that as the plaintiff had just
gotten started down the ladder, it ''sagged, buckled, and gave
way on one side", and thre'v him to the bottom of the fish
hold, resulting in severe personal injuries to him.
Although it is the general practice to bring a suit of this
character in the Admiralty Court, the plaintiff elected to proceed in the Law a11d Chancery Court of the City of ~orfolk,
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which is a State Court of the State of Virginia, against his
employer for damages on account of injuries he received.
Although from Section II of Article III of the Constitution
of the United States, it would appear at first blush, that the
Federal Judiciary would have jurisdiction over such a case,
it seems that if the action is in pe-rsonam, as it was in the instant case, the State Court 'vould have jurisdiction of the
cause under U.S. Comp. St. 1923, Sec. 1233 (Jud. Code, Sec.
256, as amended June 10, 1922), which provides :
''The jurisdiction vested in the Courts of the United States
in the cases and proceedings hereinafter mentioned, shall be
exclusive of the Courts of the several States • *' •
''Third: Of all civil causes of Admiralty and maritime jurisdiction, saving to suitors in all cases the right of a common-law remedy where the common-law is competent to give
it * * •.''
It therefore clea.rly appears that the only way the plaintiff
could get into the State Court at all, was to take advantage
of whatever "common-la'v remedy" the Law and Chancery
Court of the City of Norfolk was competent to give.
By suing in the State Court, the question at once arose,
which law was to be applied in- the State Court, the law of----·
admiralty, that is, the law of seamen and their employer, as
kno"\\rn to the principles of Admiralty, or, the common-law
principles of master and servant.
This brings us to
ASSIGN~1:ENT

OF ERROR NUMBER ONE.

The learned trial Court erred in refusing to give Instruction X, requested. by the defendant. R., p. 190.
This Instruction puts squarely before the jury the question of contributory negligence and in effect, tQ!d the jury
that contributory negligence on the part of the plaintiff was
a Com: ete defense to lrts-ae+-~ti-o,..n-.- - - - - - The tria our an counsel for the plaintiff freely admitted
that there was abundant evidence of contributory negligence
before the jury, and we 'vill not pause at length at this time,
to point out what evidence there was of contributory negligence. Suffice to say, that the witness Wharton testified that
the tool box the plaintiff was carrying struck the side· of the
l1atch, causing the plaintiff to fall. R., p. 153.
Other witnesses placed upon the stand by the plaintiff him-
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self, testified that the proper way to lower the tool box was
to do so with a rope and not to carry it down the ladder on
his back, as the plaintiff did when he was injured.
The trial Court felt that the general admiralty law should
apply in the State Court, and tha.t the plaintiff could take
advantage of th-e following Federal Statute, U. S. Comp., St.
1923, Sec. 8337-A, commonly referred to as the." Jones Act"~

,,'
j

''Any seaman 'vho shall suffer personal injury in the course
lof his employment may, at his election, maintain an action
for damages a.t law, with the right of trial by jury, and in
~uch action, all Statutes of the United States modifying or
extending the common-law right or remedy in cases of personal injury to railway employees, shall apply * * *. ''

1

The trial Court felt that the above Statute, incorporated
by reference the following Federal Statute, U. S. Comp. St.
1923, Sec. 8659, whicll is:
"In all actions hereafter brought against any such comcarrier by railroad under or by virtue of any of the promon
)
visions of this Act to recover damages for personal injuries
/ to an employee, or where such injuries have resulted in his
death, the fact that the employees may have been guilty of contributory neg-ligence shall not bar a recovery, but the damages
sh.all be diminished by the jury in proportion to the amount
\ of negligence attributable to such employee * * *.''
In vie'v of the fact that the trial Court felt the above two
Statutes applicable to this case, the defendant, after Instruction X had been refused, of necessity had to take Instruction
#II. This clearly appears on page 189 of the Record. Instruction #II told the jury in effect that if the plaintiff was
guilty of contributory negligence, that such contributory negligence would not bar his recovery, but that it would apportion the loss between the plaintiff and the defendant, and that
such negligence on the part of the plaintiff should only miti- ·
gate the damages which the jury might otherwise find for the
·
plaintiff.
It 'vas the contention of the defendant tha.t the Federal
Statute commonly referred to as the, "Jones Act", quoted
above, by its very terms applies only t:o "seaman'' and even
admitting, for the purpose of argument, that the plaintiff was
a seaman, the Act should ~ot apply in a State Court, because
the only kind of remedy a seaman could get in a State Court,
was the ''common-law remedy'' secured by the Judiciary
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Act. In fact, in the Jensen ca..se. 244 U. S .20_..Q., it was held
that a litigant could not come within the Judiciary Act when
he claimed under the Compensation Acts of a State, because
the remedy sought to be invoked, in that event, was not a
common-la'v remedy at all, but purely a statutory one. Quoting from the opinion of the Court in that case, on page 218
of the above citation, it is said:
"Exclusive jurisdiction of all civil cases of Admiralty
and maritime jurisdiction is vested in the Federal District
Courts,' saving to suitors, in all cases, the right of a commonlaw remedy where the common-la'v is competent to give it.'
The 1·etnedy which the Cmnpensatr'on Stat~tte attempts to give,
is of a character 'Wholly unkno~m~; to the conl/mon-lcvw, ·incapable of enforcen~ent by t.he .ordin.a.ry p1·ocesses of any Cou1·t
a.nd is not ,'Javed to suitors fro'ln the grant of exclusive j'fUrisdiction. '' (Italics ours.)
It was the further contention of the defendant that the only
event in which the plaintiff could invoke the benefits of the
Jones Act "ras in the event he brought his action in the Federal Court and then only in the event he could show himself
t.o be a ''seaman''.
As already indica ted, the trial Court disregarded the above
contentions of the defendant. and held that the Admiralty
Law, 'vith reference to seaman, should apply 'vhen the seaman sued in a State Court, by reason of his right to do so
secured him by the J udicia.ry Act. The trial Court also held
the plaintiff to be ta ''seaman'' under the terms of the Jones
Act.
That contributory negligence is a complete bar to an action
by a servant against his master in au action of this kind at
common-law in Virginia, is so well settled that it is needless
to cite authority, but in passing, we mentioned the case of
Recker v. So1t·thenz, Railroad Cornpany, 78 S~ E. (Va.) 580.
That the law of the State of Virginia governing the relations behveen master and servant to the effect that contributory negligence on the part of a servant bars the recovery
the servant in an action against his master should be applied
in a case of this character, is fully borne out in the following
cases:.

of

Missou.11;· V alle~1 Bridge & Iron Go. ·v. ~!alone, 240 S. W.
(Ark. 1922) 719, on page 721, the Court said:

"In the third place, if the Federal Court had jurisdiction
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of appellee's .alleged cause of action, under the above sectiou,
then under the same section, the State Court, exercising
common-law jurisdiction, would also have jurisdiction of the
cause, a;nd such Court should try the case according to the
rules of the State Law (Italics ours), applicable to such a tort
at the time of its commission. The Judicial Code saves 'to
suitors in .all cases the right of a common-law remedy'. Suitors under this Statute have a remedy fqr their rights in a common-law court of the State, under the rules of law existing
when those rights accrue.''

Larson v. Alaska 8. S. Co., 165 P. (Wash. 1917) 880. There
one Larson \vas injured \Vhile \Vorking on board ship anchored off shore in Alaska. He sued the ship owner in a
State Court of the State of Washington by way of an in pe·r...
sonam action. The defendant contended that the plaintiff
could not recover because the obligation of the parties were
governed by maritime law;. that under the maritime law, all
members of the crew, ·with the possible exception of the master, are fellow servants; that the liability of the master or
O\vner exist whether the accident is attributable to negligenGe
or accident, but the remedy in all cases is limited to a recovery for maintenance and cure. All of these contentions stated
the law as known only to a pure Admiralty forum.
And \vith reference to the contentions urged, the learned
Court said, page 882 :
"If \Ve understand counsel aright, it is contended that
·there is no such thing· as a common-law action under the mari;time la\V; that there is a definite distinction between a com:tp.on-law action, or right of action· at common-la\v, and a common-law remedy; that it is not a remedy in the common-law
which is saved, but a 'common-la\v remedy'; that the right to
recover for maintenance and cure irrespective of negligenee,
. was in no case allo,vable at common-law, and that therefore
· the remedy lies in the Statute and, so resting, a right at
·common-law can not be asserted for, surely a vessel :and its
owners, are not to be subjected t'o all the liabilities of both
the common-law and the admiralty law, in an action brought
in a common-law court without .being entitled to the corresponding benefits (as far as defenses are concerned) of such
laws. Either the admiralty law in its entirety, is enforce. able in such Courts, or it is not enforceable to any extent.''
Then follows a list of all the cases upon which the defendant
relied and all were decided by Federal Courts. The Court
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apparently felt that only one of the cases was in point, which
was that of Schuede v. Zenith 8. S. ·co. (D. C.), 216 Fed. 566.
And continuing, the Washington Court said:

"* * * To hold with the Schuede case, that a grant of
. jurisdiction to the State Courts means no more than a power
to give the same remedies as are allowable under the maritime
. ]a,v, 'vould be to deny the primer definition of jurisdiction,
that is, the po,ver to hear and determine.
'' • * * Our conclusion is· * * * · that the common-law courts of a State have jurisdiction concurrent with
the Federal Courts when proceeding in persbn(J!Jn; and that
the State Court will grant the relief that a common-law court
would have granted had the case been originally triable in
such Court.
·
"Objection is made that the accident having occurred on
the high seas, and not within the territorial jurisdiction of
the Courts of Washington, respondent must seek his remedy
in the Federal Courts,· or take his remedy in the State Court
under the maritime law. It may be that the Schuede case
so holds. Counsel insists that it does. But we prefer to
hold 'what w.e conceive to be tJ~e better rule; (Italics ours.)
The question was again squarely before the Court in Lindstrom v. Mu.t~talS. 8. Co., 156 N. W. (Minn.1916), 669. There
the Court said, page 671 :
''It is well understood that the hvo Courts, tha.t is, Courts
of Admiralty and Courts of Law, not only is the course of
proceedings different, but also the 'rules of decision are different'. .Atl'ee .v. Packet Contpany, 21 'Vall. 389, 395, 22 L.
Ed. 619. A striking instance of this difference is the rule
for estimating damages in suits for personal injury. In the
common-law Courts the defendant must pay all the damages
or none. If there has been contrib~ttory negligence on the
pa.rt of the plaintiff, he can recover nothing. (Italics ours.)
In the Admiralty Court, where there has been contributory
neglig·ence, the entire damages must be equally divided between the parties. It is held that w.here ~he action is at law,
the rule o.f liability prevailing at law, and not the Admiralty
r·ule, must be .applied (Italics ours) * * * and it is held
that if a person injured, though he might proceea at law,
the common-la'v rule as to contributory negligence must be
applied, and he can not recover, though defendant were negli-
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gent, if it appeared that his own negligence directly contributed to the result complained of."
Then a.fter citing several additional eases from the United
States Supreme Court, concludes the Court on this point:
"We take it these Federal cases establish well the rule
that when the action is brought in a State Court, it must be
determined according to State Law, and not according to
the la'v of Admiralty."
Whatever apparent conflict may have existed as to what
law should be applied to a case of this character, is believed
to have been reconciled in the case of Malony .~v. S~wniia1·iJ,
Shipbuildi-ng C orporati011-, decided in December, 1923, and reported in 142 N. E. (N. Y.) 602. There the plaintiff was in
the employ of the defendant as a sheet iron helper. He w·as
engaged in making repairs on a ship lying in the shipyard of
the master. It was contended that the "Jones Act" should
apply. It was held that the ''Jones Act" should not apply.
In the course of a very elaborate opinion, it was said:
''Another question has arisen in this case, which because
of the authorities in the United States Supreme Court, has
proved quite troublesome to the State Courts. It is the question of contributory negligence as a bar to recovery. According to the common-law, contributory negligence of the
plaintiff bars .recovery; in admiralty, it may merely reduce
or apportion the damage.''
And after reviewing every case holding contra, the Court
goes on to say :
''The common-law remedy, which as above stated, was
saved to suitor:s by the Federal Judicial Act, included this rule
that contributory negligence barred recovery in an action by
a servant against his maste;r. We are inclined to follow this
common-law rule, not only because the United States Supreme
Court has said that it is the law to be applied in State Courts,
but because a contrary rule would 'vork the following ·absurdity. It has been held that in actions to recover damages
for death caused by negligence, arising out of maritime torts,
contributory negligence will bar recovery * * * If,
therefore, the comparative negligence rule of contributory
negligence were to apply to actions in State Courts for a
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maritime tort, 've would have this situation: I~ an action
brought against an employer by an employee for negligence
arising out of a maritime tort, the comparative negligence
rnle applies; if the employee were killed, his contributory
negligence would absolutely bar recovery by his representatives.
"No doubt the inconsistency may arise in the admiralty
courts. This merely illustrates that if the .law of contributory negligence as applied by the State Courts and the Admiralty Courts differ, it is one of those differences which is
apt to arise in all litigation 'vhere resort may be had to different tribunals. La'v and its procedure is not an exact
science. Given the same facts and circumstances, the same
result can not be guaranteed in la.,v as it usually can be in
natural science.
"The inequalities which result to litigants at times in the
. application of different laws in different jurisdictions is not
more serious than those differences in result 'vhich are due
to human agencies, such as judges and jurors in attempting
to apply a uniform law."

------

_-ASSIG.NMENT OF ERROR NUlVIBER TWO.
·-·-

····-...

·-----~-

..

-

____... --·

The Court erred in holding the plaintiff a ''seaman''.
Reference to the "Jones Act" on page 5 of this petition,
will show that the benefits extended which are co-extensive
'vith those intended by the Federal Employees Liability Act,
can be taken advantage of only by ''seaman''. For this reason, even if this Court feels that the Act mentioned should
be applied in a State Court, 'vhich we have denied a.t length,
it is respectfully submitted tha.t the Court erred in refusing
to give Instruction X, requested by the defendant, which appears on page 190 of the record.
In what regard can this ·plaintiff be considered seaman f
A moment before he was injured, 'vhen he was not on the
ship, he certainly was no seaman. There is absolutely no
evidence tha.t the plaintiff ever helped to prosecute a voyage.
There is no evidence that he ever assisted in moving the ship
even from one dock of the defendant to another. Can it be
said that the mere presence of the plaintiff on the ship to
perform some duty changed his character from a workman
to a seaman?
It is thought that the follo,ving cases 'vill thro'v light, if any
is needed, on our contention that the plaintiff "Tas not a seaman, but merely a workman a.t the time he was injured.

ro

Supreme Court of Appeals of Virgima.

Gonzales v. U. 8. Shipping Board, 3 F. (2d-:L924) 168.
The plaintiff was injured while working on a laid up fleet of
government ships not fit for service without several months
of preparation. He sued at law, claiming to be a ''seaman''
under the ''Jones Act''. Held, plaintiff was a workman, and
no-t a seaman.
The Champion, Fed. Cas. No. 2585. Here it was held that a
cook who remained on board ship after the crew had been
discharged and after the season of navigation, was no longer
a seaman.
Pacific Ame1-ioa1~ Fisheries v. Hoof, 291 F. (1923) 306.
a watchman on a ship under construction but a.fter it
had been launched, was held not a .seaman. Certiorari denjed
by Supreme Court of the United States, 44 Sup. Ct. 38.
Her~

~Phe Sirens, 65 F. 226. There it was held that services rendered by a watchman, employed to care for and clear the machinery and maintain a general care and supervision of a
vessel lying a.t her home port, out "of commission, and with
no voyage in contemplation, were not maritime.

ASSIGN1IENT OF ERROR NU~1BER THREE.
The Court erred in not setting aside the verdict of the
jury because it was contrary to the law and the evidence.
Under this Assignment of Error, it is the contention of the
defendant that there was no evidence upon which the jury
could base a verdict against the defendant. It is the contention of the defendant that the verdict of the jury should have
been set aside and final judgment entered for the defendant, ·
because the jury disregarded Instruction V given at the request of the defendant. R., p. 189. This Instruction told the
jury in effect that in order for them to find in favor of the
plaintiff, it was necessary for them to believe from the evidence that the defendant was guilty of negligence which was
the proximate cause of the injuries sustained by the plaintiff.
The contention of the defendant in this respect is based
upon the application of the "simple or common tool" doctrine. This doctrine recognizes that some tools, or other instruments, are so simple in their mechanism that the servant
is in a better position to discover defects than his. master,
and in the event the servant is injured from an instrument
of this character, he must sustain the loss himself, as in con.I

!
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templa.tiou of law, the master has not been guilty of negli.
.
The writer of this petition has read many cases on the question of whether an ordinary ladder is regarded as a simple
tool. The question of breaking ladders is gone o-ver in a case
note to the case of Sheridcm v. Gorha1n (R. I.), 13 L.. R. A.
{N. S.) 687. Many cases are tbe~_cite~ and the decisions
are nearly una.nimo.uain holding a ladder a simple tool, the
risk of injury from which t~e servant assumes.
See also 39 C. J. 761 and paragraph 959. Notice particularly
note 56 to the paragraph mentioned; and, 39 C. J. 765, and
paragraph 963.
In making a general statement of the law with reference
to breaking ladders, it may be said that no case has been
found holding an ordinary ladder, which is moved from place
to place 'vith considerable frequency, anything but a common
tool. Such is the instant case, because it was testified that
one reason the ladder was not tied at top and bo-ttom was because it was moved from place to place with much frequency.
· (Evidence· of Wilder, page 124 of the Record.)
It is true that some cases have held otherwise when the ladder was so constructed as to remain stationary the gi·eater
bulk of the time, and was not moved. In those cases, :tt was,
we think, very properly held that the ladder had lost its
aspect of a simple instrument and had become in fact the
equivalent of a staircase.
AND THE PRINCIPLE THAT A LADDER IS A ''SIMPLE OR 00~1:MON TOOL" IS FULLY RECOGNIZED IN.
VIRGINIA. In the case of Southern R. R. Co. v. Buford, 120
Va. 157; it is said:
~oo~

''It is well settled that the employer is under no obligation to his servants to inspect, during their use, those common
tools and appliances with which every one is conversant;
and that it is not the master's duty to repair defects arising
in the daily use of such appliances.
·
"In such cases, it does not rest with the servant to say that
the master has superior lmowledge, and has thereby imposed
1
upon him. He fully 'understands tha.t the spade, the aa;e, the
\. hoe, or the laddetr, the i'ILstru.ment that he used, was not perfect, and if he was therebyilft.jured, it was by reason of his own
) fa;u,lt and negligence. (Italics ours.) The fact that he notified
. the master of the defect and asked for another implement,
and the master promised to furnish it, in such a case, does not
render the master responsible, if· an accident occurred. A
rule imposing a liability under such circumstances would be
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far reaching in its consequences and \Vould extend the rul~
or respondent superior to many of the vocations in life for
\Vhich it was never· intended.
''In the case of Southern R. R. Co. v. Snow, 117 Va. 627,
85 S. E. 488, it is said: 'The general rule is that the employer
is charged \vith the duty of making such reasonable inspection as may be necessary to discover defects; but -it is well
settled that a. master is under no obligation to his servants
to inspect during their use, those common tools and appliances with which everyone is conversant, nor is it the ma&ters duty to repair defects arising in the daily use of those
simple appliances and tools.'
"In Cli-nchfield Coal Corpora-tion v. Cru/:se, 117 Va. 645,
80 S. E. 135, it is said: '"\Vhetber an employee has assu~ed
the risk of dangers incident to his employment may be and
often is, a question for the jury but not where, as here, the
alleged causes of the danger are so open and obvious and the
knowledge or opportutJz.ity for knowledge (Italics by the
court), on the part of the employee, is so complete as to leave
no doubt that he knew or ought to have known, all about them.
In such a case, the assumption of risk as a question of law·,
bars recovery, and is not a question for the jury.' "
It may be that this simple tool doctrine appears hard on
honest claimants, but as has been substantially remarked before by this Court, the beneficent purposes of the Workmen's
Compensation La\v of Virginia. were intended to be taken.
advanta.g·e of in cases of this character. Doubtless the plaintiff could have claimed the benefits of the Compensation .A.ct,
as was done in the case of G·rant-Smith Porter Ship Company v. Rohde, 257 U.S. 465, 66 L. Ed. 321, but the maximum
amount allowed by the Compensation Act hardly 'appealed
to the plaintiff, and he has elected to change the amount he
could have claimed under the Compensation Act for a larger
sum under the common-law action, the hazard of the loss of
\Vhich is always greater.
It may also be pointed out, under this Assignment of Error, that this Court, as a general proposition, will not disturb
a finding of fact by the jury, if there is evidence to support
it; but we do not take it that it is incumbent upon this Court
to believe any theory of this case ·which is incredible or impossible. It will be recalled that the plaintiff's theory of this
case was that the ladder "sagged, buckled, or gave way".
In addition to the plaintiff's own testimony, he presented
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only one witness to corroborate him, and that was the· witness Spry. R., p. 15.
The witness Spry also testified that immediately after his
fellow 'vorkma:n had been knocked unconscious, and for all
he knew, had been killed, he went up and down the same ladder, which had sagged, buckled, or given way, and that this
ladder had not been repaired since the accident. Every other
witness who testified, either for or against the plaintiff, who
was present at the time of the accident, testified that he went
up and down the ladder immediately after the accident, and
that the ladder had not been repaired. In all fairness, may
it not be asked whether any 'vitness is 'vorthy of belief who
testifies that the ladder" sagged, buckled, or gave way", and
for all he knew, killed the party on it, and who, in the next
breath, testifies that he went up and down the identical ladder, immediately after the accident, and that the ladder had
not been repaired It is respectfully submitted th_p.:i. this
Court is not forced to believe any such incredible storY£? and,
if this Court does not feel that it should believe the theory of
the case as advanced by the plaintiff, there is but one theory
of it left, 'vhich 'vas the one advanced by the defendant and is
more fully explained by the witness Wharton, R.,. p. 149.
The testimony of Wharton tended to show that the accident
was due to the negligence of the plaintiff in permitting the
tool box on his back to strike the combing of the hatch and
thus overbalance the ladder, hurling the plaintiff to the hold
of the ship. And it would seem that this is the only plausible explanation of the accident, because the plaintiff was a
very light man, weighing approximately 150 pounds (R., p.
65) and it \vas testified to by J. Jones that he (Jones), went
up the ladder the day before the accident, with his tools, and
that he alone weighed 300-pounds (R., p. 94), and that the
ladder did not sag, buckle, or give way, with him.
CONCLUSION.
Defendant, for the reasons assigned; prays that to the
judgment aforesaid, a writ of error and supersedeas may be
awarded; that if tllis Court feels that Assignments of Error Numbers One and Two are well taken, that the said judgment be reversed and the case remanded to the trial Court
for a new trial under proper instructions from this Court;
that if this Court feels Assignment of Error Number Three
is well taken, that the said judgment be reversed and final

-·
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judgment entered for the defendant, and that it may have
such other and further relief as is proper.
Respectfully submitted,
COLONNA SHIPYARD, INCORPORATED,
By SINNOTT, l\fAY and LEAMAN, Counsel.
We, S. L. Sinnott and John G. May, Jr., Attorneys, practicing in the Court of Appeals of Virginia, do certify that,
in our opinion, the jugdment of the Law and Chancery Court
of the City of Norfolk, Virginia, in the action at law wherein
\Villiam I-I. Bland 'vas plaintiff, and Colonna Shipyard, Incorporated, and Marine Products, Incorporated, 'vere defendants, rendered on the 18th day of J auua.ry, 1927, a transcript
of "the record of which is attached herewith, is wrong and
should be reviewed by the Supreme Court of Appeals of Virginia.
Given under our hands this lOth day of March, 1927.
S. L. SINNO~T,
JOHN G. MAY, Jr.
Received March 18/1927.

H. S. J.
Writ of error a.llo,ved and supersedeas awarded. Bond
$15,000.00. Marc.h 21, 1927.

Pleas before the Court of Law and Chancery of the City
of Norfolk, at the Court-house of said City, on the 24th day
of February, 1927.
Be It Remembered, that heretofore, to-wit: At rules held
in the Clerk's Office of said Court on the first Monday in September, 1926, came William II. Bland, plaintiff, by his attorney, and filed his declaration against the Colonna Shipdyard,
Incorporated, a corporation, and 1\iiarine Products, Incorporated, a corporation, defendants, in. the words and figures
following:
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DECLARATION.
William H. Bland, Plaintiff, complains of Colonna Shipyard, Incorporated, a corporation chartered and doing business under and by virtue of the laws of the St&te of Virginia, and 1\farine Products, Incorporated, a corporation ei1ttrtered and doing business under and by virtue of the laws of
the State of Virginia, defendants, of a plea of "trespass on
the case, for this, to-wit:
FIRST COUNT: That heretofore, to-wit: on the 12th day
of April, 1926, the defendant, Colonna Shipyard, · Incorporated, was engaged as a marine raihvay in making repairs to
and doing work upon the steamship "Glouster" while the
said steamship 'vas afloat in the Elizabeth River,- in navigable waters of the United States at the shipyard of the said
defendant company in the City of Norfolk, Virginia;· that
the said defendan't, Marine Products, Incorporated, then and
there owned and/or operated the said steamship "Glouster"
and said steamship had by said defendant owners andjor
operators been placed at the shipyard of the defendant Co. lonna Shipyard, Incorporated, for certain repairs
page 2 } to and work thereon by said defendant shipyard
company.
And on the day and y~ar. aforesaid, the plai.Iitiff was in
the employ of the said defendant Colonna Shipyard, Incorporated, and was working aboard the said Steamship '' Glouster'' as the servant, laborer and carpenter of the said defendant Colonna Shipyard, Incorporated, it being his duty
to do and perform such work and labor aboard the said steam- .
ship as he was ordered and directed to by the said defendants,
their ag·ent or agents; and the said plaintiff was. then and
there in and about the performance of his duty to the said
defendants and descending a ladder, which said ladder was
a part of .of the equipment of said steamship "Glouster"
and which said ladder had been pl'ace by the defendants, their
.agent or agents ; in a position in the hold of said steamship,
resting· at the top against the collar of the hatch of said steamship and at the lower end on the bottom of the said steamship, 'vhich said ladder was so placed for the purpose o~ per.mitting said plaintiff an:d other servants, laborers and carpenters to descend to the holq of said steamship where they
were in and about the performance of their duties.
And while so descending said ladder and in the exercise of
the care required o.f him by law, the said plaintiff received
the injuries hereinafter complained of.
.
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And the said plaintiff says that on, to-,vit, the 12th day of
April, 1926, it then and there became and was the duty of
the said defendants to use due and proper care to furnish
and maintain for the plaintiff a reasonable safe and secure
means of going to and from the place in the hold of said
steamship ''Glouster'' where he was directed by the agent
or agents of the defendant Colonna Shipyard, Incorporated,
to go and to perform his services by them directed,
page 3 ~ a.nd so that he could reach said place on said steam.
ship in safety and without being injured.
Yet the said defendants, on, to-wit: the 12th day of April,
1926, disregarding their duty to the said plaintiff in that
behalf, did not use due at~d proper care to provide, furnish
and maintain for the plaintiff a reasonably safe and secure
means by which he might reach the place in the hold of said
steamship 'vhere his labors were to be performed, but, on the
contrary, carelessly and negligently failed to do so in this,
to-wit, that while the sa:"d defendant, Colonna Shipyard, Incorporated, was engaged in and about making and doing certain repairs to said SteamsHip "Glouster", owned and· or
operated by "the defendant ~1arine Products, Incorporated,
at its shipyard at Norfolk, Virginia, the said defendants then
and there carelessly and neglig.ently ordered, directed and
put the plaintiff to work in the hold of said steamship to assist and help certain other laborers, servants and carpenters
in making certain repairs 1·o said steamship and the said
plaintiff 'vas then and there ordered, directed and required
by the defendants to proceed to the hold of said steamship
by 'vas of the hatch of said steamship and by means of a certain ladder resting at the lower end on the bottom of said
steamship and at the top against the collar of the batch of
said steamship, which said ladder was old~ 'vorn, broken,
patched, unsafe, unfastened and dangerous, which rendered
it liable to break, give away, sag, tilt, turn or fall down and
injure the plaintiff and other servants, laborers and carpenters of the defendants; and ,,.,.hile the said plaintiff was then
and there on the day and year aforesaid, in compliance with
instructions received by him from the agent or agents, of
the defendant, Colonna Shipyard, Incorporated, descending the said ladder, then and there, by reason of said ladder
being; old, worn, broken, patched, unsafe, unfastened and dangerous, it gave away, sagged, tilted, tun1ed auf
page 4 ~ caused the plaintiff to fall to the bottom of said hold
of said steamship, w·hile said steamsl1ip \vas in the
navigable watte1·s of the United States at the shipyard of
the defendant, Colonna Shipyard, Incorporated, in the City
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of Norfolk, Virginia; and as a direct and proximate result·
thereof the said plaintiff was then and there severely and
permanently injured and wounded; his face, nose, eyes, head,
limbs, and body were cut, lacerated, scarred and severely and
permanently injured, and the sight of his eyes was greatly impaired and injured and his teeth 'vere knocked out and his
jaw bone and skull 'vere fractured; all of which said injuries are very severe and permanent; and by reason thereof
he became ad 'vas made sick, sore, blind, lame, disabled and
disordered, internally and externally, and he was scarred
and disfigured, and his hearing was injured and impaired,
and his nervous system was severely shocked; a.nd he has
suffered great pain of body and mind for a long time, to-wit,
hitherto, and continues to suffer and in the future will suffer
and undergo great pain of body and mind; and thereby also
the said plaintiff has lost, is losing and in the future 'vill
continue to lose and be deprived of divers great gains, wages,
profits and advantages, by reason of being unable to work
and attend to his usual and. necessary affairs and business
during all of that time to be attended to; and as a result
thereof the said plaintiff has been compelled to la:y out, expend and become liable for, to-,vit, Five Hundred Dollars
($500.00) in endeavoring to be cured an~d healed of the aforesaid wounds, injuries and sufferings, and in thr future will
be compelled to expend and become liable for divers other
great sums of money in endeavoring to be cured ana llealed.
· To the damage of the said plaintiff in the sum of
page 5 ~ of T"\venty Thousand Dollars ($20,000.00).
SECOND COUNT: .A.nd for this also, to-wit, that heretofore, to-wit, on the 12th day of April, 1926, the defendant,
Colonna Shipyard, Incorporated, was engaged as a marine
railway in making repairs to and doing 'vork upon the steamship ''Glouster',. 'vhile the said steamship was afloat in the
Elizabeth River, in navigable "raters of the United States
at the shipyard of the said defendant company in the City of
Norfolk, Virginia; that the said Steamship ''Glouster''
was then and there owned and/or operated by the defendant,
Marine Products, Incorporated, and said steamship had by
said defendant owners and/or operators been placed at the
shipyard of the defendant Colonna. Shipyard, Incorporated,
for certain repairs to and work thereon by said defenda11t
shipyard company.
And on the day and year aforesaid the said plaintiff wa·s
in the employ of the said defendant Colonna Shipyard, In·
corporated~ and was working aboard the said steamship
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"Glouster" as the servant, laborer and carpenter of the said
· defendant Colonna Shipyard, Incorporated, it being his duty
to do and perform such work or labor aboard the said steamship as he was ordered and direct~d to do and perform by
the said defendants, their agent or agents; and the said plaintiff was then and there in and about the performance of his
duty to the said defendants and descending a ladder, which
said ladder was a part of the equipment of said steamship
"Glouster" and which said ladder had been placed by the
defendants, their agent of agents, in a position in the hold
of said steamship, resting at the top against the collar of
the l1atch of said steamship and at the lo,ver end on the bottom of the said steamship, which said ladder was so placed
for the purpose of permitting said plaintiff and
· page 6 ~ other servants, laborers and carpenters to descend
to the hold of said steamship where they were in
and about the performance of their duties.
And "rhile so desce~ding said ladder and in the exercise
of the care required by him by la,v, the said plaintiff received the injuries hereinafter complained of.
And the said plaintiff says. that on, to-wit, the 12th day
of April, 1926, it then and there became and was the duty of
the said defendants to use due and proper care to furnish
and maintain for the plaintiff a reasonably safe place in wh!ch
to work, and a reasonably safe, suitable safe and proper ladder, appliances and ~t..nstrumentalities to enable the plaintiff
to go to and from and perform his 'vork in the hold of said
steamship ''Glouster'' and to provide and maintain experienced, capable and competent servants, laborers, mechanics
and carpenters, and a sufficient number of same, for doing
the required work and to instruct the plaintiff how to safely
do tpe required work and to 'varn him of the dangers incident thereto, and to use due and proper care to inspect the
place of 'York and the means of exit and ingress from and t(}
said place of-work, before ordering and directing the plaintiff
to work therein, and to inspect said ladder plaeed by the defendants in the. hold of said steamship "Glouster" from the
collar of said hatch to the bottom of said ship in order to ascertain and determine whether the same was securely, properly and safely placed and whether the same was strong, secure a.nd properly built and constructed so that the same
would not break, fall down, sag or tilt and cause the plaintiff
to fall and be injured while working in the hold of or in
the wa.y to or from the hold of said steamship by way of said
ladder and in order that the plaintiff 'vould and could do his
aforesaid work in safety and without being injured.
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Y-et the said defendants, to-wit: on the 12th day .
page 7 }- of April, 1926, disregarding their duty to the said
plaintiff in that behald, and the sa~d plaintiff, while
in the employ of the said defendants and obeying the orders
of the said defendants and performing his duty to them and
while descending the aforesaid ladder on the said Steamship
"Glouster" to the bottom of the hold of said steamship for
the purpose of perfoi-Inihg his duties as aforesaid, and in the
exercise of the care required· of him by law for his own
safety, was then and there by reason of the negligence of the
said defendants severely and permanently injured when a
certain ladder ehich was old, worn, broken, patched, unsafe,
unfastened and dangerous and which was placed by the said
defendants in the hold of said steamship "Glouster", the top
end of which was resting against the collar of the hatch of
.said steamship and the bottom end of which was resting on
the bottom of the said steamship, because of its said condition
fell, broke, sagged, tilted ~nd swayed, and caused the said
plaintiff to be thrown to the bottom of the hold of said steam~
ship, while the said steamship was in the Elizabeth River, in
navigable ·waters of the United States at the marine railway
of the defendant, Colonna Shipyard, Incorporated, in the City
of Norfolk, ·virginia, his face, nose, eyes, head, mouth, teeth,
Hnibs and body were cut, lacerated, scarred and severely and
permanently wounded and injured; and the sight of his eyes
'vas greatly impaired and injured; his hearing was greatly
impaired and injured; his teeth were knocked out and his jaw
bone and skull were fractured; all of which said injuries are
very severe and permanent; and by reason thereof he be-came and 'vas sick, sore, lame, disabled and disordered, internally and externally, and he was scarred and disfigured,
and his. nervous system 'vas severely shocked, and he has
suffered great pain of bosy and mind for a long
page 8 }- time, to-wit, hitherto, and continues to suffer and
undergo great pain of body and mind; and thereby
also the said plaintiff has lost, is losing and in the future will
continue to lose and be deprived of divers great gains, wages,
profits and advantages by reason of being unable to work and
attend to his usual and necessary affairs and business during
all that time to be attended to as a result thereof the said
plaintiff has ·been compelled to expend. and become liable
for, to-wit, ($500.00) Five Hundred Dollars, in endeavoring
to be cured and healed of the aforesaid wounds, injuries
and sufferings, and will in the future be compelled to expend
and become liable for divers other great sums of money in
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- endeavoring to be cured and healed of the aforesaid wounds,
injuries and sufferings.
To the damage of the said plaintiff of T'venty Thousand
Dollars ($20,000.00).
And therefore he brings this suit.
·
WILLIAM I-I. BLAND,
By J\IIERRILL & MA.CHEN, p. q.
Whereupon the defendant being duly summoned and fail-·
ing to appear, a conditional judgment 'vas entered against
them.
And afterwards: At rules. held in said Clerk's Office on the
Second Monday in September, 1926, came again the plaintiff, by his attorney, and the defendants still failing to appear,
the conditional judgment entered herein at rules was confirmed and a writ of enquiry a'Yarded.
And afterwards : In the said Court, on the 1st day of Octoher, 1926.
page 9 ~

This day came the parties, by their attorneys, and
thereupon the defendants pleaded not guilty to
which the plaintiff replied generally. On the defendant's
motion leace is granted them to file herein their special pleas,
and on the plaintiff's motion the defendants are ordered to
file herein their grounds of defense.
And .afterwards : In said Court on the 16th day of November, 1926.
·
This day came the parties, by their attorneys, and thereupon the defendants pleaded not guilty to which the plaintiff
replied generally, and on the defendant's motion leave is
granted them to file herein their special pleas, grounds of
defense, affidavits and demurrer, which are according filed
and the plaintiff joined in said demurrer.

GENERAL ISSUE.
Comes now the defendant, Colonna Shipyard, Incorporated,
and for a Plea, says. tha.t it is not guilty of the acts of negligence charged in the plaintiff's declaration, and of this it puts
itself upon the country.
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of Norfolk, Virginia; and as a direct and proximate result
thereof the said plaintiff was then and there severely and
permanently injured and 'vounded; his face, nose, eyes, head,
limbs, and body were cut, lacerated, scarred and severely and
permanently injured, and the sight of his eyes was greatly impaired and injured and his teeth were knocked out and his
jaw bone and skull were ·fractured; all of \Vhich said injuries are very severe and permanent; and by reason thereof
he became ad was made sick, sore, blind, lame, disabled and
disordered, internally and externally, and he was scarred
and disfigured, and his hearing was injured and impaired,
and his nervous system was severely shocked; and he has
suffered great pain of body and mind for a long time, to-wit,
hitherto, aud continues to suffer and in the future will suffer
and undergo great pain of body and mind; and thereby also
the said plaintiff has lost, is losing and in the future \vill
continue to lose and be deprived of divers great gains, wages,
profits and advantages, by reason of being unable to work
and attend to his usual and necessary affairs and business
during all of that time to be attended to; and as a result
thereof the said plaintiff has been compelled to lay out, expend and become liable for, to-wit, Five Hundred Dollars
($500.00) in endeavoring to be cured atnd healed of the aforesaid wounds, injuries and sufferings, and in thr future will
be compelled to expend and become liable for divers other
great sums of money in endeavoring to be cured ana llealed.
To the damage of the said plaintiff in the sum of
page 5 ~ of Twenty Thousand Dollars ($20,000.00).
SECOND COUNT: And for this also, to-wit, that heretofore, to-wit, on the 12th day of April, 1926, the defendant,
Colonna Shipyard, Incorporated, was engaged as a marine
railway in making repairs to and doing work upon tile steamship ''Glouster'' while the said steamship was afloat in the
Elizabeth River, in navigable waters of the United States
at the shipyard of the said defendant company in the City of
Norfolk, Virginia; that the said Steamship ''Glouster''
was then and there owned and/or operated by the defendant,
Marine Products, Incorporated, and said steamship had by
said defendant owners and/or operators been plac.cd at the
shipyard of the defendant Colonna. Shipyard, Incorporated,
for certain repairs to and work thereon by said defendant
shipyard company.
And on the da.y and year aforesaid the said plaintiff was
in the employ of the said defendant Colonna Shipyard, In..
corporated, and was working aboard the said steamship
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"Glouster" as the servant, laborer and carpenter of the said
defendant Colonna Shipyard, Incorporated, it being his duty
to do and perform such work or labor aboard the said steamship as. he 'vas ordered and directed to do and perform by
the said de~endants, their agent or agents ; and the said plaintiff was then and there in and about the performance of his
duty to the said defendants and d·escending a ladder, which
said ladder was a. part· of the equipment of said steamship
"Glouster" and whic.h said ladder had been placed by the
defend~nts, their agent of agents, in a position in the hold
of said steamship, resting at the top agajnst the collar of
the batch of said steamship and at the lower end on the bottom of the said steamship, which said ladder was so placed
for the purpose of permitting said plaintiff and
page 6 ~ other servants, laborers and carpenters to descend
to the hold of said steamship where they were in
and about the performance of their duties.
And while so descending said ladder and in the exercise
of the care required by him by law, the said plaintiff received the injuries hereinafter complained of.
And the said plaintiff says that on, to-wit, the 12th day
of April, 1926, it then and there became and was the duty of
the said defendants to use due and proper care to furnish
and maintain for the plaintiff a reasonab~y safe place in which
to work, and a reasonably safe, suitable safe and proper ladder, appliances and ~~nstrumentalities to enable the plaintiff
to go to and from and perform his work in the hold of said
steamship ''Glouster'' and to provide and maintain experienced, capable and cqmpetent servants, laborers, ~echanics
and carpenters, and a sufficient number of ·same, for doing
the required work and to instruct the plaintiff how to safely
do the required work and to warn him of the dangers incident thereto, and to use due and proper care to inspect the
place of ~vork and the means of exit and ingress from and to
said place of work, before ordering and directing the plaintiff
to work therein, and to inspect said ladder placed by the defendants in the hold of·said steamship "Glouster" from the
collar of said hatch to the bottom of said ship in order to ascertain and determine 'vhether the same was securely, properly and safely placed and whether the same was strong, secure and properly built and constructed so that th~ same
would not break, fall down, sag or tilt and cause the plaintiff
to fall and be injured while 'vorking in the hold of or in
the 'va.y to or from the hold of said steamship by way of said
ladder and in order that the plaintiff 'vould and could do his
aforesaid work in safety and without being injured.
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Yet the said defend.ants, to-wit: on the 12th day
page 7 ~ of April, 1926, disregarding their duty to the said
plaintiff in that behald, and the said plaintiff, while
in the employ of the said defendants and ooeying the orders
of the said defendants and performing his duty to them and
while descending the aforesaid ladder on the said Steamship
"Glouster" to the bottom o·f i)le hold of said steamship for
the purpose of performing his duties as aforesaid, and in the
exercise of the care required of him by law for his own
safety, was then and there by reason of the negligence of the
said defendants severely and permanently injured when a
certain ladder ehich was old, worn, broken, patched, unsafe,
unfastened and dangerous and which 'vas placed by the said
defendants in the hold of said steamship "Glouster", the top
end of which was resting against the collar of the hatch of
said steamship and the bottom end of which was resting on
the bottom of the said steamship, because of i1:s said condition
fell, broke, sagged, tilted and swayed, and caused the said
plaintiff to be thrown fo the bottom of the hold of said steam~
ship, while the said steamship was in the Elizabeth River, in
navigable \\raters of the United States at the marine railway
of the defendant, Colonna Shipyard, Incorporated, in the City
of Norfolk, ·virginia, his face, nose, eyes, head, mouth, teeth,
limbs and body were cut, lacerated, scarred and severely and
permanently "\vounded and injured; and the sight of his eyes
\Vas greatly impaired and injured; his hearing was greatly
impaired and injured; his teeth were knocked out and his jaw
bone and skull were fractured; all of which said injuries are
very severe and permanent; and by reason thereof he be-came and was sick, sore, lame, disabled and disordered, internally and externally, and he was scarred and disfigured,
and his nervous system was severely shocked, and he has
suffered great pain of bosy and mind for a long
page 8 ~ time, to-wit, hitherto, and continues to suffer and
undergo great pain of body and mind; and thereby
also the said plaintiff has lost, is losing and in the future will
continue to lose and be deprived of divers great gains, wages,
profits and advantages by reason of being unable to work and
attend to his usual and necessary affairs and business during
all that time to be attended to as a result thereof the said
plaintiff has been compelled to expend and become liable
for, to-wit, ($500.00) Five Hundred Dollars, in endeavoring
to be cured and healed of the aforesaid wounds, injuries
and sufferings, and will in the future be compelled to expend
and become liable for divers other great sums of money in
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endeavoring to be cured and healed of the aforesaid wounds,
injuries and sufferings.
To the damage of the said plaintiff of Twenty Thousand
.
.
Dollars ($20,000.00).
And therefore be brings. this suit.
WILLIAM. I-I. BLAND,
By 1\tiERRILL & MACHEN, p. q.
Whereupon the defendant being duly summoned and fail_:
ing to appear, a conditional judgment was entered against
them.
And afterwards : At rules held in said Clerk's Office on -the
Second JVIonda.y in September, 1926, came again the plaintiff, by his attorney, and the defendants still failing to appear,
the conditional judgment entered herein at rules was confirmed and a writ of enquiry awarded.
.And afterwards: In the said Court, on the 1st day of October, 1926.
page 9 ~

This day came the parties, by their attorneys, and
thereupon the defendants pleaded not guilty to
which the plaintiff replied generally. On the defendant's
motion leace is granted them to file herein their special pleas,
and on the plaintiff's motion the defendants are ordered to
file herein their grounds of defense.
And .afterwards : In said Court on the 16th day of November, 1926.
This day came the parties, by their attorneys, and thereupon the defendants pleaded not guilty to which the plaintiff
replied generally, and on the defendant's motion leave is
granted them to file herein their special pleas, grounds of
defense, affidavits and demurrer, which are according filed
and the plaintiff joined in said demurrer.
GENERAL ISSUE.

Comes now the defendant, Colonna Shipyard, Incorporated,
and for a Plea, says tha.t it is not guilty of the acts of negligence charged in the plaintiff's declaration, and of this it puts
itself upon the country.
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NOTICE OF DEFENSE OF CONTRIBUTORY
NEGLIGENCE.
The Defendant, Colonna Shipyard, Incorporated, gives notice that at the trial of the above entitled action, it intends
to rely upon the contributory negligence of the plaintiff as a
defense to the said action, and that the particulars of said
contributory negligence are as follows, to-wit:
page 10 } The plaintiff negligently allowed a tool box which
he was carrying at the time he was descending
the ladder in question, to strike against the combing or side
of the hatchway, thereby causing the ladder to tilt or turn
over or slide sideways and the plaintiff to lose his hold on
the ladder and fall to the bottom of the ship.

S. L. SINNOTT,
JOHN G. MAY, Jr., p. d.
NOTICE OF DEFENSE OF CONTRIBUTORY
NEGLIGENCE.
The defendant, Marine Products, Incorporated, gives
notice that at the trial of the above-entitled action it intends
to rely upon the contributory negligence of the plaintiff as a
defense to the said action, and that the particulars of said contributory negligence are as follows, to-wit:
That plaintiff ?negligently allowed a tool box which he was
carrying at the time he was descending the ladder in question, to strike against the combings or side of the hatchway,
.thereby causing the ladder to tilt or turn over or slide sideways and the plaintiff to lose his hold on the ladder and fall
to the bottom of the hold of the ship.

PENDER., vVAY & FOREMAN, p. d.
page 11}

GROUNDS OF DEFENSE.

· The defendant, Marine Products, Incorporated, files the
following as its graounds of defense:
1. The defendant expressly denies all the allegations con·
tained in the declaration of carelessness, negligence, or de·
fault on the part of the defendant, Marine Products, Incor·
porated, or its agents, servants or employees.
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2. All .of the work and repairs to the Steamer Gloucester
had been let by this defendant to the defendant, Colonna
Shipyard, Incorporated, as an independent contractor, and ·
that this defendant did not exercise any control or direction
or authority over the work and repairs in question, other
than to see· that the said independent contractor performed
the work in accordance with its undertaking.

3. The plaintiff, William H. Bland, was not in the employment of or in any manner under the direction or control of
the defendant, Marine Products, Incorporated, at the time of
the said accident or otherwise, but was under the employment _of the defendant, Colonna Shipya.rd, Incorporated, and
subject to its control and direction.
All such other defenses as are provable under the general
issue or that may appear from the evidence or develop from
the trial of the case.

PENDER, WAY & FOREMAN, p. d.
GROUNDS OF DEFENSE.
The defendant, Colonna Shipyard, Incorporated, files the
following as its grounds" of defense=
{1) The defendant expressly denies all the allegations contained in the declaration of carelessness, neglipage 12 ~ gence, or default on the part of the defendant,
Colonna Shipyard, Incorporated, or its agents,
servants, or employees.

(2) The plaintiff did not go down the ladder described in
his declaration, at the request er direction of this defendant,
and was not under the control or direction of this defendant
at the time he was injured, nor did the ladder in question belong to this defendant.

All such other defenses as are provable under the general
issue or that may appear from the evidence or develop from
the trial of the case.

S. L. SINNOTT,
JOHN G. MAY, Jr., p. d.
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AFFIDAVIT.·
This day G. E. Allison, being by me first duly sworn, made
oath as follows:
That all of the work and repairs that were done and .per·
formed on the Steamer Gloucester at the times mentioned
and referred to in the declaration, were done by the defendant, Colonna Shipyard, Incorporated, as an independent contractor, and that the defendant, _Marine Products, Incorporated, did not at any of said times operate or control any of
the instrmnentalities or property used in making the said
repairs and in performing the work, mentioned and referred
to in the· declaration.
Sworn to before me this the 3rd day of November, 1926.

KATHARINE ANDERSON,
Notary Public in and for the City of Norfolk, Virginia.
page 13}

DEMURRER.

Comes now the defendant, Colonna Shipyar, Incorporated,
.and says that the declaration of the plaintiff is insufficient
in law for the following reason:
Under Section #2 of Article #3 of the C~nstitution of
the United States, the Federal Judiciary has jurisdiction over
all cases arising in Admiralty.
And afterwards: In said Court on the 17th day of November, 1926.
This day came again the parties, by their attorneys, and
the defendant's demurrer to the plaintiff's declaration being
:fully heard by the Court is overruled, and then came a Jury,
to-wit, G. J. l{ircheimer, J. A. Addenbrook, ,W. B. Tench, L.
W. Tazewell, G. W. Wagner, M. P. Hardy, and L. L. Northrop, who being sworn the truth to speak upon the issue joined
and having heard the evidence are adjourned until to-morrow
morning at ten o'clock.
And afterwards: In said Court on the 18th day of Novem·
.ber, 1926.
This day came again the parties, by their attorneys, and

·-- --------------
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also the jury, came again according to their adjournment
and having heard the instructions of the Court and the argument of the attorneys, returned a verdict in these words:
''We, the jury, find for the plaintiff in the sum of Thirteen
Thousand Dollars ($13,000.00) against the defendant Colonna
Shipyard, Incorporated. We further find no liability against
the Marine Products Co., Inc.
·
Whereupon the defendant the Colonna Shipyard, Incorporated, moved the Court to set aside the verdict of the jury,
and grant a new trial on the grounds that the said
page 14 ~ verdict is contrary to the law and the evidence the
further heari~g of which motion is adjourned.
And afterwards : In said Court on the 18 day of N ovember, 19'26.
This day came again the parties, by their attorneys, and
thereupon the plaintiff moved the Court to set aside the verdict of the jury as to the defendant Marine Products, Inc.,
and grant a new trial as to that defendant on the grounds
that the salcl. verdict is contrary to the law and the eivdence
the further hearing of 'vhich motion is adjourned.
And afterwards: In said Court on the 18th day of J anuary, 1927.
This day came again the parties, by their attorneys, and
the motion· of the Colonna Shipyard, Incorporated, to set
aside the verdict of the jury heretofore entered on the 18th
day of November, 1926, being fully heard by the Court, is
overruled, to which action of the Court in overruling said
motion, the Colonna.- Shipyard, Incorporated, excepted.
It is therefore vonsidered by the Court the William H.
Bland recover of Colonna Shipyard, Incorporated, the sum
of Thirteen Thousand Dollars ($13,000.00), with interest
thereon from the 18th day of November, 1926,. until paid, and
his costs in this behalf expended.
To which judgment of the Court the defendant excepted.
Also the motion of the plaintiff and the defendant Colonna
Shipyard, Incorporated, to set aside the verdict as
page 15 ~ to the defendant lVIarine Products, Incorporated,
heretofore entered on the 18th day of November,
1926, being fully heard by the Court is overruled.
It is therefore considered by the Court that the plaintiff
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take nothing by his declaration as to the defendant Marine
Products, Incorporated, to which n1ling and judgment of the
Court the plaintiff ru1d the defendant Colonna Shipyard, Incorporated, excepted.
At the instance of the defendant Colonna Shipyard, Incorporated, who desires to present to the Supreme Court of
Appeals a petition for a writ of error and su-persedeas to this
judgment, it is ordered that when the Colonna Shipyard, Incorporated, or some one for it shall give bond with surety
before the Clerk of this Court in the penalty of Thirteen
Thousand and Five Hundred Dollars ($13,500.00) conditioned
according to law, execution of this judgment shall be suspended from that date for sixty days from the expiration of
this term of Court.
And now, In said Court on the 24th day of February, 1927.
This day came again the parties, by their attorneys, and on
motion of the defendant., by its attorney, after reasonable
notice in writing to the plaintiff of the time and place, it was
granted leave to file herein its Certificates of Exception Nos.
1, 2, 3, and 4, which are accordingly filed and made a part
of the record in this case.
The following are the Certificates of Exception referred to
in the foregoing order :
page 15%} DEFENDANT'S CERTIFICATE OF EXCEPTION NO.1.
The Court certifies that the following is the evidence, and
all of the evidence, introduced both on behalf of the plaintiff, .
and on behalf of the defendant, at the trial of the case.
:1\'L L. BALL,
being first duly sworn, testified on behalf of the
plaintiff as follows:

page 16 }

Examined by Mr. Merrill:
Q. Tell the jury your full name?
A. M. L. Ball.
Q. Where do you live, Mr. Ball?
.A. 302 Berkley .Avenue, Berkley.
Q. How long have you been living in this section t
A. Nearly ten years.
Q. By whom are you employed now?
4,. Colonna Marine Railway.
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Q. Were you employed by them on the 12th day of April
of this year, the day 1\!Ir. Bland was hurt?
A. Yes, sir.
Q. And you are still employed by them?
A. Yes, sir.
Q. Mr. Ball, did you do any work on the steamship '' Gloucester''~

A. Yes, sir.
Q. Where was she lying over there?
A. When I was working on her she 'vas lying at No.2 dock.
Q. Was that in the Elizabeth River?
A. Yes, sir.
Q. That 'vas navigable w·aterY
A. They moved her several times while they were working
on her.
Q. That was all navigable waters! The ship
page 17 } was floated there?
A. Yes, sir.
Q. Ho,v large a ship 'vas it, Mr. Ball f
A. A fish-boat.
Q. A bout how large would you say she was~ How much
water would she draiv, light?
A. I suppose three to five feet.
Q. She was floating there at the dock?
A. Yes, sir.
Q. On the 12th day of April she was afloat there in the
Elizabeth River?
A. I wasn't working on her on tl1e 12th day of April.
Q. Do you know where she was on that day?
A. No, sir, I do not.
Q. The Elizabeth River is a navigable stream? Boats
navigate up a.nd down itT
A. Yes, sir.
Q. Now, Mr. Ball, did you see the ladder tha.t was in the
old of the steamship "Gloucester", in the fish hold·~A. Yes, sir.
.
. Q. How long had the steamship "Gloucester" been over
· there before Mr. Bland was injured?
A. I suppose two months.
Q. Did you do any work on that ladder, 1\1r. Ball?
A. Yes, sir.
J
Q. How many times 1
page 1.8 } A. Three times.
Q. What did you doT Tell the j.ury what kind of
a ladder it was, how it 'vas made?
. · A. The ladder was made of two standards and slats put

I
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across it instead of rungs and some three to five feet from
. the top on the left rung was a bro~en place. I started down
the ladder with a lot of spikes and I felt it weaken and I
went down and put the spikes down and got me a strip and
nailed on the side of that and some days afterwards I was
going up again, maybe a week, and I noticed that place wasn't
solid and I put a piece on the front of it. The first piece I
put on the side. The next piece was on the front and another
time I nailed possibly four or five nails on the different rungs
that I didn't think was safe and I put one in there to make
it safe.
Q. Mr. Ball, as I understand, that part of the ladder which
went up and do,vn, that piece of board that went up and down,
rather than crosswise, had been broken f
A. Yes, sir.
Q. And you had repaired it,. as you .tell the jury, some three
times~

A. Yes, sir.
·
Q. That is what you call a hand made ladderY
A. Yes, sir.
Q. Just a piece of wood running up and down with the
strips across T The rungs were not through the
page 19 ~ wood at all f
./
A. No, nailed on the flat side.
/ Q. How long 'vould you say that ladder was Y
.
( A. I should judge anywhere from 10, 12 or 14 feet.
Q. Then did the ladder reach completely to the top of the
atch coaming Y
A ... No, sir.
Q. How did the ladder rest when the men 'vanted to descend into 1he hold 1
A. The cross beams were about, I suppose, nearly midway
of the hold, the cro.ss beam that runs on the boat and that
was put this 'va.y on the cross beam and you stepped on the
cross beam and went out the hatchway.
Q. You, of course, don't know how the ladder was· resting
on the 12th day of April~
·
A. No, sir.
Q. But the ladder was shorter than the top of the hatchway or hatch coaming!
A. I didn't catch that.
Q. The ]adder was shorter than the top of the hatchcoamingt It didn't come up to it 7
A. No, sir.
::\
Q. But the beam that you speak qf across the end of the
ship was even with the deck of'the boat?

(
1
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A. The deck sits on top of tha.t from the outside.
Q. And the hatch coaming was how much higher
page 20 ~ than the deck, would you say 1
A. I would judge 18 inches-possibly 12 or maybe hvo feet.
Mr. Merrill: You gentlemen wi.ll admit it was the same
ladder that Mr. Bland was descending at the time he was injured. I assume they would as both of them made the statementin the opening statement that the same ladder had been
there for two or three months and was even used afterwards.
By Mr. Merrill:
Q. Mr. Ball, you say you repaired the ladder three times.
How long was it prior to Mr. Bland being injured that you
last repaired the ladder t
A. I couldn't say.
Q. You couldn't recall that 1
A. No, sir.
Q. And you don't know \vhether it was the same ladder
in the hold of the ship that gave way with him after it was
repaired1
A. No, sir.
Q. You don't know that yourself¥
A. No, sir.
Q. Mr. Ball, it has been stated here by counsel that t.his
same ladder was. used in the hold of that ship after this accident. Do you know about th~t ~
A. No, sir.
page 21 ~ Q. Do you know whether or not that ladder was
taken out of the hold of the ship sometime a.f~~r
the accident Y
A. Not of my own kno\vledge, no, sir.
.
·Q. Do you kno\V whether or not new ladders \vere made or
a new ladder made for the purpose of going into the hold of
that ship!
A. Yes.
Q. How long was that after the accident?
Mr. }\!fay: We object to all of this and ask that the last
question and ans\ver be struck out of the evidence.
:Wir. l\ierrill: While the opening statement of counsel \vas
not taken down by the stenographer, I didn't want to interrupt to have it taken down, and yet these gentlemen stated
to the jury that this same ladder had been used after this
accident by men who were even heavier than Mr. Bland. I
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want to show and do expect to sho'v~ as a matter of fact, that
immediately upon the happening of this accident the latter.
was taken out and a new ladder built and put in there.
1\fr. Way: I made the statement that they used it some
after that accident. I admit that and expect to show it.
Mr. Merrill: The same ladder had been used afterwards
without bad results.
Mr. ~lay: That is true.
page 23 }
The Court: I think the witness bas said he didn't
kno'v about these things.
1\.-Ir. Merrill: He said he didn't ln1ow the length of time but
I expect to sho'v by other 'vitnesses what happened.
By J\!Ir. Merrill:
Q. Mr. Ball, I will have to ask you to wait here and will
put you on the. stand a little later.
By the Court:
Q. Did the ladder belong to the ship or did it belong to the
Colonnas ? Who owned the ladder~
A. I don't ln1ow, sir.
By Mr. ~Ierrill:
Q. Do you kno,,r whether or not it came ·with the ship t
A. I do not know.
By a Juror:
Q. You repaired the ladder three times 7
A. Yes, sir.
Q. Did you repair one broken place three times or three
broken places Y
A. One place twice and the third time-one of the slats
in go:ng up and do'vn became loose and I drove a nail in it
to keep it from falling.
Q. Did you use spikes?
A. Just ordinary nails, ten-pe1n1y nails.
Q. You rep~ired tl1e standard one time Y
page 23 } A. I repaired the standard twice, the place that
was broken. The standard is that way and I
nailed a piece on the side of it and I don't think it was sufficient and in a few days, maybe the same day-I don't remember-I nailed a piece on the front so as to make it solid
to go up and down.
Q. That was a 2 x 4~
A. No, that 'vas about an inch and seven-eighths, possibly
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2 x 2lh, or something like that, maybe a little smaller or a
little larger.
Q. The nail that you drove, didn't it go though that stripY
A. Yes, went through and clinched it, you know.
·By the Court:
Q. Pine lumber~

A. I believe so.
By Mr. Merrill:
Q. 1\'Ir. Ball, after you had repaired it the first time, did
you see that the ladder was still in a weakened condition on

that side!
A. Afterwards I did because I put this other piece on it to
make it safe to go up and down.
.
Q. If a ladder is weakened on one side what is it likely
to do if a· man is going up and down~
page 24 ~.

Mr. May: Objection.
The Court: Sustained.
CROSS EXAMINATION..

By Mr. May:
Q. You stated, Mr. Ball, I believe, that you don't know

when the last time was that you repaired the ladder with
reference to the date the accident too_k place!
'
A. No, sir, I don't.
Q. This ladder which "\Vas being used is the ladder you
have described as being constantly used by every one on that
ship, wasu 't it, that had oceasion to go down that hatch Y
A. The workmen in general going up and down to their
work, yes, sir.
·
Q. How much do you weigh, sir Y
A. About 184 or 185.
Q. You had occasion to go down in that hold often?
A. Four or five times and maybe a dozen times a day.
Q. You are a carpenter, sir~
·
A. Yes, sir.
..
Q. "\Vhen you find anything in a weakened condition it is
generally your custom to rectify it, isn't it Y
A. It is, yes, sir.
Q. After you had put this stri.p on there, you regarded the
ladder in first rate condition, didn't you 1
A. I did not.
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page 25 ~ Q. How did you regard it?
.
A. I tried to fix it the second time and I thought
it was safe to go up and down.
Q. The second time you .fixed it you regarded the ladder
as safe to go up and down?
A. Yes, sir.
· Q. And then you did go up and down between that time
and the time that this accident happened Y
A. Yes, sir.
Q. Did you go up and down that ladder within say a wee)r
of the time that this accident took place?
A. I couldn't say, sir. I don't know.
Q. Were you working in that vicinity all the time~
A. Yes, sir, right o;n the yard all the time.
Q. Did your duties carry you into the hold of that ship
in the course of a week, say-once a week?
A. No, sir, it is this way: You are in a particular gang and
put on a boat to work and a hurry job will come in and they
will come along and take four or five men and put on .another
job and we go on another job and if ·we get through that
maybe we will go back on that boat or maybe the next gang
will finish that job up. I was working on the yard some
place but I don't kno\V where I was working when he fell. Q. The last time you fixed that ladder you regarded it
in repair fo-r the purpose of any one to walk up
page 26 } .and down that ladder?
.
A. Yes, sir.
.By Mr. Way:
Q. How much do you say you weigh 1
A. About 184.
Q. And what is your age?
A. 6-2.
Q. You went up and down the ladder, you say, a number of
times?
A. About a month and a half.
Q. You are a pretty careful man, areu 't you f
A. I try to be.
Q. And you regarded it or you thought you were reasonably safe in going up and down that ladder~
A. I thonght so but I was careful about going up and dowD;..
Q. You are alwayd careful?
A. Yes.
Q. You work for Colonna, don't you 1
A. YesJ sir.
_Q. Paid by him entirely?
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A. Yes, sir.
Q. Ho\v long have you worked for the Colonna Shipyard,
Incorporated 1
A. Nine years and ten months.
page 27

~

RE-DIRECT

EXA~IINATION.

By Mr. Merrill:
Q. As I understand it, a lot of repairs had been made in
the forward part of this ship~
A. Yes, sir.
Q. And people \vho were making those repairs did not go
down the ladder f
A. I could not say that. They \Vent the most convenient
way to get down.
Q. You don't know whether ~Ir. Bland had ever used this
ladder before that day or not, do you~
A. I couldn't swear to that, no, sir.
Q.. Was the ladder secured, that is fastened either at the
top or bottom'
A. No, sir.
Q. It was not T
A. No, sir.
Q. Was the bottom of the ship at any time \VetT
A. Yes, sir.
Q. It wasn't fastened at all~ '\Vho ·was the foreman of
that job, do you recall t
A. When I went on the job, ~1:r. Wilder. Mr. Wilder went
on first, and Mr. Howard Spencer. I was working under him
as a foreman, and Mr. Roberts. They had one section of the
room and the other man had his portion to do.
Q. Was there any one on the ship representing
page 28 ~ the Marine Products Company, representing the
''Gloucester'' or the owner of it 1 Was there any
superintendent on the ship for the Marine Products Com.

pany~

A. At that time or any time Y
Q. At the time you were working on it Y
A. Yes, sir, there was a captain. I can't recall his name,
but he had charge of the work on there.
Q. Have you seen him here today¥
A. No, sir.
Q. What did that captain do?
.
A. He inspected it. If \Ve started to put in a piece of wood
and he didn't think it w:as right, he would say "Take it out.
This gentlemen over there was around there several times.

Colonna Shipyard, Inc., v. William H. Bland.

33

Q. This gentleman here Y

A. Yes, sir. I don't know his name but he seemed to be
over the other man.
Q. What would he do
A. Go around and inspect it and see that things were right.
By Mr. Way:
Q. You say when Capt. Allison found a piece of wood in
there he didn't like, he made them take it out 1
A. I recall he made them take up some decking.
Q. Rejected because it wasn't done· properly?
A. Yes, sir.
page 29} Q. That is what he claimed, wasn't itY
A. Yes, sir.
JOHN SPRY,
being first duly sworn, testified on behalf of the plaintiff as
follo,vs:
Examined by ~{r. Merrill :
Q. Your name is John Spry 7
A. Yes, sir.
Q. Where do you live, Mr. Spry'
.A. In Berkley.
Q. How long have you lived in this section 1
A. Since I was 16 years old.
Q. Who do you work for now, Mr. Spry?
A. Work for Mr. Colonna.
Q. Colonna Shipyard?
A. Yes, sir.
Q. And you worked for them on the 12th day of April of
this year, the day Mr. Bland was hurt?
A. Yes, sir.
Q. Mr. Spry, were you familiar with that ladder that Mr.
Bland 'vas descending at the time he was thrown T
A. What is that, sir Y
Q. Were you familiar with that ladder that Mr. Bland was
descending at the time he was thrown 7
page 30 } A. No, sir. I had been going down on that ship
toQ. Did you see Mr. Bland the morning that he was hurt?

A. Yes, sir.
Q. Did you see him at the time he was hurtY
.
A. I saw him as he fell, when he struck the bottom of
fish-boat.
·
Q. Tell the jury exactly what you saw¥

th~
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A. Well, you see the way I saw it happened, Mr. Bland and
myself and ~fr. Wharton were going on the fish-boat to do
some work and me and Mr. Bland picked up our tool box
and Mr. Bland started down the ladder with the tool box. on
his left shoulder. Understand what I say. When he got
on the ladder it seems that this ladder skidded, give way on
the weak side from .the side of the bulkhead and that ladder
commenced sliding down in that shape and give Mr. Bland
a kind of a lean that way and caused him to fall to the bot~
tom of the ship, the steamer, and the ladder had be~n broken
and had been braced by some of the men with a piece of boarll
nailed on the side of it. I was there and saw. the ladder with
my own eyes and that is all I know about that much of it.
Q. The side of the ladder that gave away or slid ·was that
the side that had peen spliced ~
A. Yes, sir, that was the side that had been spliced.
Q. Where did Mr. Bland fall to' Where did he
page 31 ~ land Y
.
A. He landed in the bottom of the ship, the bottom of the fish steamer.
Q. You helped to get him out?
A. Yes, I helped to take him out on a stretcher.
Q. What was his condition at the time you took him Y
A. He was what I call a dead man all except the breath he
had in his body. He was bleeding at his mouth, nose and both
ears.
Q. He was unconscious Y
A. He was unconscious. His tool box fell and struck him
in the mouth. He went ahead of the tool box and the tool
·
box followed behind and struck him in the mouth.
Q. You say this ladder had been repaired~
A. Yes, sir.
Q. Mr. Spry, do you know whether or not that was the
ladder that was furnished by Colonna or a ladder that came
.
·
·
with the ship1
A. Now, sir, I couldn't say because I knew nothing about
that.
Q. Mr. Spry, did you continue to work on that ship after
the accident?
A. Yes, sir.
Q. Tell the jury whether or not this ladder was taken out
of the hold of the ship and a new ladder put in there?
A. I couldn't tell you, sir, whether it was taken out but
I know that orders were given by the captain of
age 32 ~ the fish-boat, the gentleman sitting there, to have
a ladder made a.nd put in the hold but when it was
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taken out and a new ladder put in there, I do~'t know, 1>e·
cause I know th~ old ladder was moved sometime during the
week.
-Q. But you lmow those orders were given to make a new
ladder and put in the hold of that ship Y
A. Yes, the order was given to make a new ladder.
Q. And the old ladder on which J\iir. Bland fell was moved 1
A. Was moved.
Q. Do you know what happened to that ladder, Mr. Spry.
after it had been moved T Do you know what happened to that
ladder~
_
·
A. No, sir, I do not. I couldn't tell you. I was there a
week or ten days after that and I was laid off, so 'vhat be·
came of that ladder, I couldn't say.
·
·

CROSS EXAMINATION.
By Mr. May:
Q. You are a carpenter, J\iir. Spry?
A. Yes, sir.
Q. How often in the course of a week, would you have
occasion to go into the hold of that ship, sir?
A. Well, according to what we needed.
Q. Off and on continuously for two or three months befm:e
the time of this accident you had occasion to go down the lad.
der, I believe, didn't you?
page 33 ~ A. Now, you are asking me something I don't
know whether I .can ans,ver it or not.
Q. Had you ever been do·wn that ladder before that day Y
A. No, sir, I don't think I had ever been on the ladder before until that morning. I went down that morning with
nothing on my shoulder. ·
.
Q. You had never been down in the hold?
A. Not until that morning.
Q. How did you happen to go down?
A. I would go down through the fish hold of the hatch.
Q. You went down the ladder once before the accident,
didn't you ?
·
A. Yes, sir.
Q. And then you came back up the ladder?
A. I came back up the ladder. I came up after my box.
The captain was down in the hold his self and showed us
what he wanted done and we went back up on the deck after
.our box and Mr. Bland 'vent down ahead of me.
Q. Were there any men any larger than you two gentlemen
that were with you of. those four carpenters?

~ll
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.A. Well, I don't know whether there was anybody larger
or not. Mr. Wharton might bel a little heavier or a little
bit larger than I am but very little.
' Q. Did the ladder give or sag any when you came down the
first time?
A. The ladder give away on one side some.
page 34 ~ Q. I am asking you when you went down the
first time did the ladder give any 1
A. Yes, sir,-no.
· Q. The first time you went down it didn't giveY
A. No, but remember now a man has got a tool box weighing probably a hundred. Q You answer the questions and I will get to that in a
second. Four of you came down that ladder, four carpenters?
A. Three carpenters, to my knowing. I don't know whether
there was another one or not.
Q. Just after you got down that ladder the first time do
you recall hearing any of them say that was a dangerous
ladde_r?
A. No, I do not.
Q. Well, no,v, when you went up that ladder again did it
give with you 1
A. No, if it did I didn't feel it.
Q. Could you tell from its general condition that it might
break any minute?
A. Sir?
Q. Did you think that that ladder might break any minute
when you went up it?
A. No, I didn't know to save my life. I couldn't tell you
anything about that because I didn't know nothing about the
ladder until I looked at it. After Mr. Bland fell
page 35 ~ I looked at it.
Q. You wouldn't have gone on it if you thought
it was 'veak?
A. No, I 'vould not or no one else, I don't reckon. Q. Now, how did you let your tool box down in the hole
that morning?
A. After Mr. Bland fell through, 've let our tool boxes
down by rope.
Q. How did you go downY
.
A. I 'vent down the ladder, the same ladder he fell off.
Q. You mean to tell this jury that you went down the ladder that sagged and gave awa:y when a man just had, ahead
of you, gone down and fallen off~
A. Yes, sir, I went down and all the rest of them went down.
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How were we going to get down there if that ladder was
taken out?
Q. Did you say just a few minutes ago that the left side
of that ladder gave away f
A. Yes, sir. It didn't break or nothing like that, only just
sagged down on one side and give it a slue.
I
Q. Did one side of the ladder move or did the entire ladder
swing from one side to the other?
· . A. No, sir, it didn't swing from one side to the other.
Q. Then only one side of the ladder moved; is that correct
A. One side of the ladder moved, the side that
~age 36 } was broke.
\\
Q,. And the other remained stationary 1
A. It slid from the hatch .
. Q. And you 'vent down a ladder that a man had been on
and sagged and injured him f
, A. Yes, sir.
· Q. That is the same ladder you went down?
A. Yes, sir, the same ladder I went down.
: Q. Did you know whether men had been continuously using
that ladder all of the time before that\
1 j A. I disremember but I know that the ladder was moved
iafter a fe\v days, after this gentleman fell. It was taken out
and put on the dock.
\ I Q. Did you continue to work in the hold of that ship dur1\ ling tha.t day?
\ A. I did, yes, sir.
. \ Q. And you went back up the ladder?
' , A. Yes, sir.
Q. It hadn't been fixed any between the time that Mr.
Bland had been hurt and the time you went back up?
A. If it had been I didn't know anything about it.
Q. It didn't sag with you when you 'vent back up, did it1
A. No, sir, there was nobody on it but me and, of course,
a man as light as I am don't weigh very much. I am a light
man.
Q. Was there anything said about repairing the ladder immediately before any one else got on it f
page 37 ~ A. I don't know anything about that.
Q. But men continued to use that same ladder
that same day?
A. Yes, sir.
Q. Ho,v long did that ladder stay there after this accident?
A. I don't kno,v, sir. I disremember.
Q. Did it stay a week or soY
A. I don't know whether it was a week, two days, three
1
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days, or one day. I can't exactly tell you. I worked there
but I couldn't tell you exactly "\Vhen the ladder was moved,
but it was moved sometime during that week.
Q. Do you know anything about that ladder being repaired
· before it was actually moved 1
A. No, sir, I do not.
Q. And men continued to go down f
A. No, sir, I do not know anything about that.
By }fr. Way:
.
Q. Who was your foreman at this time Y

A. I had been working under two men. }fr. Abbott was
the l·ast man I had been working under since I had been there
and Mr. Wilder 'vas the first man. .
Q. They "\Vere employed by the Colonna Shipyard, were
they not¥
.
A. Yes, sir, they were employed by Colonna Shipyard.
page 38 ~ By the Court :
Q. At the time of the accident, when you say
that one side of the ladder gave away, did the ladder fan·?
A. The ladder started to slip, you up.derstand, .and there
was· a water pipe, I reckon it was-I don't know
what else it was-connected up from the bottom· of _the ship
up to the side of the hatch coaming, and 'vhen this ladder
slipped, the corner of this ladder struck this pipe ·and by the
time it struck the. pipe l\1r. Wharton caught the ladder and
held it to keep it from going any further.
By a Juror:
.
Q. The ladder swung side"\vays Y
A. Yes, sir.
Q. When you said the ladder sagged, you mean it actually
buckled and remained that way Y Whereabouts was this man
on the ladder when it slipped T
A. I think he was down about two
three steps from the
top.
Q. Where were you standing Y
A. I was standing on deck looking right at him.
Q. How did it happen that the tool box as heavy as that
w·as fell on top of him~ Why didn't it fall before him Y Did
it catch on anything on deck?
A. No, sir, it didn't strike.
Q·. Did the tool box strike the opening of the hatch Y
A. The tool box struck him in the mouth. It-didn't strike

or
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the hatch nowhe1·e at all that I saw. If it struck
the hatch, it was more than I saw.
Q. As far as you la1ow, the tool box didn't strike

anything?
A. No, sir. It struck him though.
Q. What was that ladder standing on, Mr. Spry7
A. On the bottom.
Q. ·was there any block on the bottom or was it right on
the floor?
A. Right on the floor.
Q. Was that floor wet7
A. No, sir.
By Mr. Way:
Q. Didn't the ladder slide out any at the bottom!
A. No, sir, i.i. did not.
Q. The bottom of the ladder stayed stationary?
A. Yes, sir.
Q. And it slipped sideways f
A. Yes, sir.
Q. How long was this carpenter's tool box that Mr. Bland
•
.
was carrying at the time Y
A. He had been carrying it for a good long time.
Q. It is the usual carpenter's tool boxY
A. Yes, sir.
_
Q. Ca11't you sho'V' the jury about how long it wast
A. I judge it was a tool box something about
page 40 } that length.
·
·
Q. And how wide ~
A. I don't reckon it is over that wide, as near as I can come
at it.
Q. And he had that on his left shoulder Y
A. On his left shoulder ~nd fell on his right side.
Q. There ·is a coaming around the hatchway, wasn't there~
A. No, s.ir, I don't think there was.
Q. No coamiug at all around. the hatchway?
A. Yes.
Q. Isn't there a coaming about two f-eet wide?
X. There was a hatch itself, coaming, of course, up from
the deck. rrhis is the deck and the coaming is up about that.
high. from the deck.
Q. You claim that ladder buckled?
A. I certainly do.
Q. Well, if it buckled as the juror has asked, why didn't
it fall down when the man fell down. It didn't go to .the
bottom of the hatch?
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A. No, that pipe caught that ladder.
Q. Didn't Mr. Wharton catch the ladderf
A. Mr. Wharton caught the ladder and also the pipe caught
it too.
Q. If the ladder buckled it would naturally slide and go
to the bottom of the hold
A. If the pipe hadn't been there the ladder would have
w-ent down to the bottom of the hold. The pipe caught one
side of the ladder.
Q. Where was the "Gloucester" that dayY She wasn't
under any shelter~ She 'vas out there on the river Y
A. Laying alongside the dock.
page 41 ~ Q. The "Gloucester" hasn't but one deck, has
itt
A. No, sir.
Q. One deck and the hatch,vay opened out through that
deck down. into the hold, doesn't it Y
Q. How long is that hatchway¥
A. How deep she was Y
Q. Ho'v long this way~
A. I have no idea.
Q. About 20 or 25 feet, you thinkf
A. No, sir, it wasn't that long, I don't think.
Q. It wasn't raining ~
A. No, sir, it was not.
Q. It was perfectly light Y
A. Light. ·
Q. -You could see both down in the hold and up f
A. You could see down in the hold all you wanted to see.
Q. Now, I want to be sure about that, Mr. Spry. After this
accident had happened and after they had taken Mr. Bland
away you went down in the hold of the ship to work on these
foundation tanks T
A. Yes, sir.
Q. You went down this ladderf
A. I certainly did.
Q. And you came back up that same ladderf
A. Yes, sir.
Q. How many times did you do tha.tf
page 42 ~ A. I don't think I went down only once or twice
through the day.
Q. How long were you working down in that hold~
A. About two days.
Q. And that ladder 'vas there for you all to go down
and come up all the time you were working on it Y
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A. Yes. I couldn't say whether it was there the next day

or not.
Q. Who else was working there down in the hold, in the
fish hold 1
A. Johnson. He was kind of a superintendent and there
was me.
Q. Mr. Wharton was with you Y
A. Mr. Wharton.
Q. He is a little heavier man than you i
A. Yes, sir.
Q. And he went up and down the ladder?
A. Yes, sir.

RE-DIRECT EX.A.l\1IINATION.

I

By Mr. Merrill:
Q. Mr. Spry, Mr. Way brought out the fact that after this
an was injured you lowered your tool kit down into the
old of the ship. I want to ask you if it was not customary
for the workmen to carry their tool kits down on their shoulders where the hold of the boat was not deeppage 43 }- carry them down the ladder?
·
A. That has always been customary since I have
been a ship carpenter, a man carrying a tool box down on his
shoulder.
Q. 1\ir. Bland only had one hand to hold on that ladder
with because he had the other on .his tool kit, didn't heY
A. Had the other on his tool kit.
Q. And after that you people had both hands to put on
the ladder, didn't you Y
A. Yes, sir.
Q. And you could probably shinny down a pole 1
A. I could shinny down most anything.
Q. And you could probably pull up one if you had to?
A. I could possibly if I 'vould strain.
Q. And after this accident, as 11r. .1v.fay has brought out,
you people took the precaution to lower your boxes down
by ropeY
A. Yes, sir.
By Mr. May:
Q. Why did you all do that; ~Ir. Spry? Why did you let
your tool ld ts down¥
A. Well, sir, my reason was because I was scared to go
down on that ladder.
Q. You weren't scared the ladder would break, were you f
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A. No, I wasn't particularly scared it would be broken.
[ wasn't scared with me alone but I wouldn't like to trust
myself down there with a tool box on my shoulder.
page 44 ~ 'fha t is the reason I lowered the tool l1ox down
in the hold with a rope.
Q. As a matter of fact, wouldn't it be a very dangerous
thing for a man to go down with the best ladder in the world
with a box that large on his shoulder!
A: I don't know about that, sir. I could.n 't tell you anything about that at all. It is according to how deep she was
and how big that was.
Q. You 1."1low how. deep that boat was from the· hatch to
the hold, don't you Y
A. I have never measured the· hold and, furthermore, I
don't know how deep it 'vas but it was somewhere about prob- ably 20 feet deep.
Q. Now, on the original examination that I gave you I
believe you testified that the whole ladder did not move but
one side sagged Y
· A. It sagged and caused the ladder to slide. That is the
way I looked at it.
Q. I don't exactly understand what you meant by sagging.
Did you see the wood go out of its natural position Y Did
you see the wood do that~
A. Let me ask you something. Don't you know yourself
any ladder that is spliced, broke in hvo and just spliced together w~th a piece of board on the side of it, that you can't
carry tools like he had or I had in my box and you
page 45 ~ happen to step on the weak stde of that ladder,
that ladder is bound to give some.
Q. Mr. Wharton is the one that caught the ladder?
A. He caught the ladder as it struck that pipe on the side·
of the fish-boat· hold. ·
Q. Mr. Wharton having caught the ladder, he was just in ·
front of you, wasn't he 1
A. I don't know. If he hadn't caught the ladder it might
have 'vent on down.
Q. He caught the ladder and he was in front of you Y You
were behind him? You were following him?
A. I was following him.
Q. You were following him Y
.
A. Following Mr. Bland. He was going down ahead of me
and I was going down right behind him.
Q. Why didn't you catch the ladder~ You were the nearest
one to itY
A.· Mr. Wharton had his tool box off his shoulder and I
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was standing there by the side of the hatch :and I had my
tool box on my shoulder.
Q. He was standing by the side of the hatch and you were
behind him; is that right?
A. Yes.
Q. That is you 'vere behind Mr. Wharton2
A. I was behind Mr. Wharton.
Q. If you were behinQ. Mr. Wharton, how did you see a
man when he got in the hold going down that ladpage 46} der7 How could you see him? .You would have to
see ~through Mr. Wharton?
A. When I saw Mr. Bland started to fall, I took my tool
box off my shoulder and got down and looked at it, looked
right at it and started right down there on the side of the
ship's hold.
Q. In order to see that, you had to run around from behind
Mr. Wharton~
~A. No, sir.
Q. You stated you were behind him Y
A. I wasn't behind him. I was on one side of him, on one
side of 1\tir. Wharton.
Q. Then you weren't behind him but you were beside him f
A. No, no, my friend.
Q. Just where were you f That is all I want to know.
A. Well, I am going to tell you just like I stood. Mr. Bland
picked up his tool box, you understand. Bear this in mind.
He went down the ladder, started down the ladder. I was
coming right behind Mr. Bland and going right down behind
him and Mr. Wharton picked up his tool box and walked
around on the back of me on the other side of me and put
his tool box down. I had mine on my shoulder, right behind
Mr. Bland, to go right down the ladder behind him, and when
I saw Mr. Bland started to fall, I dropped my box down and
I saw everything that was going on. That is the best I can
tell you.
Q. You change your statement that you were
page 47 ~ not behind Mr. Wharton?
A. I was not behind Mr. Wharton.
· Q. Were you beside him?
.
A. I was alongside of him. I put my box right down.
Q. There weren't t'vo ladders there, were there?
A. No, there wasn't but one ladder in the hold.
Q. So instead of being over there behind the man that was·
going down the ladder, instead of waiting there, you were
waiting on his side ~
A. I was waiting on the side.
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By Mr. Merrill:
Q. And, J\IIr. Spry, you still 'vork for Colonna 1
A. Yes, sir, I have been working there for the last two
weeks.
By Mr. May:
Q. You are very friendly with this plaintiff, aren't
Mr. Bland?
A. No more than an acquaintance. That is all.
Q. Don't you go there most every night, Mr. Spry 7

you~

A. N·o, sir.
Q. How many nights have you been there?
.
A. Since he has been sick, I think I have been to see him
·
three times.
Q. You have been working with him for a long timeY
A. I have been working and lmowing J\IIr. Bland, been working around the shipyard with him for the last ten
page 48 } or twelve years.

By Mr. Merrill:
Q. You know practically all of those workmen over there·r
A. No, sir, I do not. There are others over there I don't
know at all.
Q. Yon know a good many of them~
A. I kno'v a few of the old men.
Q. Where do you live, Mr. SpryY
A. Berkley, on Clifton Street, 537.
Q. And even though your testimony is favorable to Mr..
Bland here, you still expect to work for Colonna when they
have work for you to do? Yon expect to go back to 'vork 'for
ColonnaY
A. I hope so. I hope they ain't got no hard feeling against
me in this case.
Q. Yon have come here and told us exactly as yon saw itT
A. Just exactly as near as I know how.
T .. ,J. HASKETT,
being first duly sworn, testified on behalf of the
plaintiff as follows:
page 49}

Examined by Mr. Merrill:
Q. 1\ir. Haskett, where do you livef
A. I live in Berkley.
Q. How long have you lived in this section Y
A. About 16 years.

I

j

i

Colonna Shipyard, Inc., v. vVilliam H. Bland.

45

Q. Who do you work for, Mr. Haskett? Who are you working for no,v?
A. Colonna Corporation.
Q. You are 'vorking for them now and you were working
for them on the 12th day of April of this year, the day Mr.
Bland was hurt, 'veren 't you 1
A. Yes, sir.
Q. Did you see th_e accident, ]\fr. Haskett?
A. No, sir, I did not.
Q. Had you 'vorked on the steamship ''Gloucester'' any
prior to the accident f
A. Yes, sir, I worked on her a good while.
Q. Had you worked in what was known as the fish hold or
gone do'vn the ladder that was in the fish hold f
A. Yes, sir.
Q. And you are familiar "\\-ith the ladder that was in the
fish hold, are you?
A. Yes, sir.
Q. Was anything the matter with that ladder, Mr. Haskett?
A. It was awfully shaky. One rail of it had
page 50 ~ been broken in and had been a little strip· nailed
on it and constant using it, it had become shaky.·
Q. You mean by that·
A. ·It was weak on that rail.
Q. Did you yourself make any repairs to that ladder, Mr.
IIaskettf
·
A. I am a little bit hard of hearing.
Q. Did you yourself make any repairs to that ladderT
A. Yes, I did drive two or three small nails into it at one
time.
Q. Do you kno'v about how long that was before Mr. Bland
was in to see you f .
A. It must have been a month or more·.
A. I don't know ho'v long it stayed there for repairs before
Q. How long had the steamship ''Gloucester'' been there
for repairs before he was injured?
we went to work on it, but it w·as there the largest part of
the winter. There 'vasn't much work done to it.
Q. Are you a carpenter?
·
A. Yes, sir.
.
Q. And how long have you been working for Colonna~
A. Wei~, off and on-I haven't been working right steady
but off and on for the last fourteen years.
Q. As I understand, you carpenters in the shipbuilding
plant, if work gets slack in one plant, you go to another,
and get \Vork if you can f
·

46

Supreme Court of Appeals of Vh-ginia.

.....

......

page 51 }

A. That is right.
Q. Now, ~fr. Haskett, how long would you say
that ladder was?
A. Well, I suppose it was right along about 15 feet. I
never have measured it but I should judge that the hold was
as much a.s 14 feet deep and it come up .about level with the
top of that hatch coaming.
.
Q. It came about level with the top of it?
A. Something like that, right along in that neighborhood. ·
Q. While you were working on the boat did they have the
ladder fastened at the top at all?
A. No, sir, it was not.
·
Q. Was it fastened at the bottom Y
A. No, sir.
Q. Do you know what became of that ladder after Mr.
Bland was injured Y
A. No, sir, I do not.
Q. You do not~
A. No.
Q. Did you work in the hold any after he was injured Y
A. No, sir, I did not.
By the Court:
Q. Did the ladder belong to the ship or to the yard f
A. I couldn't tell you. It was there 'vhen I went to work
there. I don't know who it belonged to, whether the yard
or the ship. I wasn't the first that commenced to
page 52 } work on the ship.
By Mr. Merrill:
Q. I believe you have known Mr. Bland for 14 or 15 years,
haven't you, Mr. Haskett?
A. Yes, sir.
Q. He has. been a carpenter over there also working for
the various shipbuilding companies Y
A. Various yards.
Q. He was a good worker Y
A. Good worker, yes.
Q. And a good manY
A. ·A go_od man.
Q. Was he a careful workman~
.
A. Very careful indeed. I always liked to have him as a:
partner.
Q. -And I believe the nickname which the workmen had for
him was ''Happy''~
A. "Happy", yes, sir.
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Mr. May.: We object to that question.
The Court : What is your objection 7
Mr. May: I don't seeMr. Merrill: I will withdraw the question.
page 53}

CROSS EXAMINATION.

:Sy Mr. May:
Q. Mr. Haskett, did you witness this accident 7
A. No, sir, I did not.
Q. Had you been down the ladder with him a short time
before the accident happened f
A. Yes. sir, a short time but it seems that it had sort of
beld up the work for a few days and we were put on a new .
job and the boat had to go on the railway and after she come
()ff the rail way they put another gang and this was the time
that the accident happened.
Q. Did the ladder sag or give away with you the last time
you went down itf
A. It sagged, yes, sir. I am sure it sagged all right because it was very limber on that side.
Q. You regarded it safe enough for a man to travel np and
down on, didn't you?
A. Well, I don't lmow. I always tried to 'travel on ·the
high side of it, on the side that wasn't broken.
Q. You went up it, though, didn't you?
A. Yes, sir, I went up it.
Q. You lmow J\fr. Bland very pleasantly, I believe you
~a~d~
.
A. Very pleasant, nice man, yes, sir.
Q. Have you been over to see him any since he has been
hurt?
)
A. Yes, sir.
I
page 54 } Q. How often t
A. Several times. I don't know-maybe as (
much as a half dozen times since he has been hurt.
Q. Do you know whether Mr. Bland had been down that \
ladder himself before that 7
A. I suppose he had, sir. He worked on the boat.
Q. Everybody that worked on the boat had occasion to g~
in the hold, didn't they, at times?
A. Most of the work was in the hold.
Q. Most of the work was in the holdY
A. Yes, sir.
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Mr. Merrill: While I didn't object to what he
of course, that isn't proper evidence.

suppose~

By l\{r. Merrill :
Q. Yon don't know whether Mr. Bland ever went down that
ladder before 'the accident or not, do you?
A. No, sir, I don't kno'v it as a fact. There were several
that worked in there and he worked in the hold.
By Mr. Way:
Q. Mr. Haskett, who 'vas your foreman~
A. Spencer was the foreman that I was working under
at. that time.
. Q. Mr. Spencer worked for the Cqlonna Shipyard!
A. Yes, sir.
Q. How long has he worked there 1
A. It is hard telling. He has been !there a long
.
page 55 } time, ten, fifteen or twenty yea.rs.
Q. You say you repaired this ladder one dayY
A. Sir?
Q.. You say you repaired this ladder one day?
A. Yes, sir, I did drive a few nails in it. It got so
shacklety that I had some in my hand and I drove them in it.
Q. You thought you left iit in good repair?
A. I didn't give it a good repair but I thought it would
hold some.
Q. Who were you working for a.t the time you repaired that
ladder~

A. I was working on the ''Gloucester" under Mr. Spencer
and the Colonna Railway.
Q. You were working on Colonna's pay-roll and were working for Colonna's pay-roll and 'vere working for Colonna t
A. I can't understand you, sir.
Q. You 'vere working for Colonna Shipyard at that time Y
A. Yes.
Q. There is no dispute about that, is there?
A. No, sir, I was working for the yard.
Q. How much do you weigh, Mr. liaskett Y
A. I weigh about 180.
' Q. You sriy you had been up and down this ladder?
A. Yes, sir.
Q. Ho'v many times do you reckon you went up
page 56 ~ and down there 7
A. It is hard to tell you, sir. We worked down
there four, five or six weeks.
Q. You are a carpenter~
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A. Yes, sir.
Q~ Take your tool box wlth you!
A. I carried it down there.
Q. You carried it down this ladder!
r A. Yes, sir. If I am not mistaken, I pulled it up with a
· ope to lift it out.
Q. But did you carry it down 7
A. Yes, sir.
Q. How did you carry it down 1
A. Carried it down on my shoulder.
Q. How many times did you do that, Mr. Haskett!
:A.. Only once.
Q. You are a pretty caxeful man, aren't you!
A. I try to be.
Q. And you have been working a long time. Did you consider it safe for you to go down that ladder with your tool
box on your shoulder~
.
A. I don't consider myself safe going up and down a ladder
with a tool box no how.
Q. On this occasion you went down 7
A. I went down there.
.
Q. you took that method of getting down and
page 57 ~ you didn't have any trouble f
A. No, sir.
Q. You weigh 180 pounds 7
A. Yes, sir.
Q. How much does the tool box weigh?
A. I suppose it weighed 25 or 30 pounds. We only carry
a small box around with us.
Q. How long was itf
A. About 30 inches or 35 inches, I reckon.
Q. Approximately three feet long and how wide7
A. It is eight inches.
Q. It is the usual carpenter's tool box~
A. Yes, one they carry around on the job.
Q. You all have about the same kind of tool boxes to carry
around that work?
.~. Something similar.
By Mr. May:
.
Q. Did I understand you to say it was unsafe to go down
a ladder with your tool box on your shoulder?
A. It isn't very safe.
Q. What do you do Y Do you lower them by ropes 7
A. Often we do.
: · Q. And that is done regardless of how good the ladder is,
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isn't it? You lower the box by rope regardless ·of how good
the ladder is at times, don't you Y
A. Well, it depends upon how deep the boat is.
pag~ 58 ~ Lots of times it is right much trouble generally to
.
, :find a rope and a heap of times we run the risk
because we can't find a rope handy. ·
Q. If you had a rope you would let yourself down that way
all the time, wouldn't you?
A. I would.
By Mr. Merrill :
Q. Mr. Haskett, as I understand, it depends upon the depth
of the hold as to whether you take the box down on your
shoulder or lower it down?
· A. Right smart, yes.
·
· Q. · Now, Mr. Haskett, I think you testified when you were
on the stand before that when you went up and down that
ladder you stayed on the strong side of itY
A. I do.
Q. ·Just because you knew it was in a weakened condition f
A. I did.
By Mr. Way:
.
Q. Was there anything to hinde~ anybody that went down
this ladder from seeing this patch?
A. No, sir, it was patched all right. It was visible, yes, sir.
Q. It was right there plain to be seen by everybody, wasn't
itf
A. Yes, sir.
Q. Did you ever report to anybody that that
page 59 ~ ladder was unsafe t Did you ever report to any of
your superiors that the ladder was unsafe~
A. No, sir, I didn't. Usually our foremen went in there.

By Mr. Merrill:
Q. You had a foreman ·at the time you were working in
there?
A. Yes, sir.
Q. He went up and. down the ladder, didn't he f
A. Yes, sir.
Q. He saw what the condition of it was, didn't he-Y
A. Yes, sir.
·
Q. The foreman of the yard 1·
A. He did.
Q. Before Mr. Bland was injured, didn't -some of you
workmen dis_cuss 'the question of that ladder being unsafe Y
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Mr. Way: Mr. Merrill has better get on the witness stan=.
WILLIAM H. BLANJ?,
the plaintiff, being first duly sworn, testified as follows:
Examined by Mr. Merrill:
Q. Your name is William H. Bland Y
. A. Yes, sir.
Q. Mr. Bland, you now live at 942 Elizabeth
page 60 } Street, Berkley, do you not ~
·
.A. Yes, sir.
Q. On April 12th you were in the employ of the -Golonna
..
Shipyard?
·
A. Yes, sir.
Q. How long had you been a carpenter working around the
water front with steamship companies or railway companies Y
A. Different yards7
Q. Yes..
A. Ever since 1906.
Q. How old are you, Mr. Blanif. t
A. 37 the 18th of this past July.
Q. How long have you lived in Berkley Qr in this section f
A. Ever since 1906.
Q. Where were you born and· reared, Mr. Blarid Y
A. Isle of Wight County, Virginia.
Q. Mr. Bland, how long had you been working for Colonna
at the time you were injured, off and on~ H-ow long had you
been working for them?
A. Probably five years and a half.
Q. You were working_as a carpenter then!
· A. Yes, sir.
Q. At the time you were injured how much were you paid
·per hour?
A. 70 cents per hour.
Q. About how much did you average a week,
page 61 } Mr. Bland Y
.
A. Well, if it didn't rajn and we had worked
~ome weeks it wo~ld averag~ more than it would others. In
the fall of the year and spring of the year is when a lot of
fish boats were in and a lot of tii;r1es you work Saturdays all
night and Sundays and things like that.
Q. How much would you say you averaged a week during
the year, say, in 1925!
A. I would say about $25, that is counting bad weather and
·aU that stu:ff-$25 a week. Some weeks you would averag~
more and some weeks you would fall under.
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Q. You are a married manY
A. Yes, sir.
Q. How many children~
-A. I have got five children.
Q. Mr. Bland, at the time you were injured on April 12th
had you been in the hold of that ship before· that time, in
the hold of 'the steamship ''Gloucester'' 1
.A.• Yes, sir.
Q.- How long was that prior to your injury, Mr. Bland T
A. Well, I had been up and down the ladder. that morning.
Q. I know, but before that morning had you been down in
the steamship ho.ld at all t
A. Yes, sir.
Q. You had been. down there Y
A. Yes, sir.
Q. About how long before you were injuredY
page 62 ~ A. To tell you the truth, .I don't know. I had
been put off the job before it was finished, and done
a job down the river.
Q. Would you say it was as much as two weeks or three
weeks or as much as a week before ·you were injured Y
A.-I would say probably three weeks or may have been
more. I don't know. ·
Q. At this time how long had you been working in the hold
of the shipY How many times would you say you had been
up and down this ladder!
A. I don't use the ladder very much.
Q. You never used the ladder?
A. No, sir.
Q. What did you use at the time you were working on it Y
A. Up to the time we got the deck!i.ng on, I would go up the
frames. After we got the decking on, then this was the last
job on the deck. We had the hold finished, excusing the fish
hold, excusing a lot of little pantries and lockers and one
thing and another that was finished inside for the crew. After
we got the decking on all the heavy work was finished. Up
unml we got the decking on I would go up the stanchions to
get out of the hold. The deck was the last thing to go on,
excusing the house.
.
Q. Mr. Bland, on the morning you were injured you did
go down into the hold of the ship, the fish hold f
A. Yes, sir.
page 63 ~ Q. What did you go down there forf
A. Went down to talk to-I don't know who the
gentleman was. He was a· shore captain or superintenden~
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Colonna Shipyard, Inc., v. William H. Bland.

53

of the fish boat "Gloucester" or the company, I don't know
which.
Q. In other words, he was with the ship j
A. Yes.
·
Q. He wasn't employed by Colonna f
A. No, sir.
Q. What did he say to you when you got down to the hold
of the ship7
A. Pointed out how he wanted the foundation of the uprights and one thing and another to carry the weight of the
icing machine or ammonia tanks or something of that kind
and I told him as soon as I got his idea what he wanted! said ''As soon as I get my tools off the deck, I will be down
with von''.
Q. What did you do then f
A. I left the gentleman, went up the ladder, had my tools
right .near the ladder. I went up there and got them and
started down the ladder. I don't know how I got down there.
I have never known.
Q. Where did you have your tool kit when you started
down the ]adder 1
A. I had my tool kit on my shoulder.
.; Q. Your tool kit was on your left shoulder and the way
the ladder was arranged, was it possible for your
page 64 t tool kit to come in contact with the coaming at all?
A. No, sir .
.Q. In other 'vords, Mr. Bland, the way the ladder was arranged, your tool kit was away from the coaming toward the
center of the hatchway 7
A.. Yes, sir.
Q. How far did yon get down the ladder before you fell,
Mr. Blanv?
·
.A. Well, probably one-third of the way or probably a lit·
tie further.
Q. Tell the jury what happened thenY
A. Thr ladder., so I have been told. Q. Don't say what you have been told. Tell wha~ happened¥
A. Well, I don't know what happened. All I know is I
fell in the hold.
Q. Did the ladder fall with you or give away or anything?
A. T.he ladder sprung, weakened on the off side from the
hatch, where it had been spliced, sprung under and causecl
that to cant over and throwed me over.
Q. And you fell to the bottom of the hold 7
A. I fell to the bottom of the ship's hold.
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Q. And you don't know anything after that t ·
A. No, sir.
Q. Mr. Bland, did you know that that ladder had
page 65 } been spliced at all before that!
~
A. No, sir, I didn't know it.
Q. Did you know that it was dangerous for you to go down
there at all ~
A. No, sir.
Q. Did you notice it hadn't been nailed at the bottom
secured at the top t
A. No, sir.
Q. I believe, Mr. Bland, and want the jury to understand
while repairs like that are being made, is it the usual custom
to nail these ladders?
A. No, sir, not if they are stationary.
Q,. But they generally secure them at the top by tying ·
themY
A. That is the idea.
Q. In your opinion, even if the ladder had been tied at
the top, would that have prevented your falling downY
A. No, sir, even if it had been tied the ladder would have
the same tendency to spring as it did before it had been tied.
Of course, that would cause me to fall right away if it had
been tied.
Q. How long did you remain in the hospital after you
'vere injured T
A. 47 days.
Q. And, Mr. Bland, ·who treated you while you were in
the hospital and after you left the hospital?
-page 66} A. Dr. Sleet treated me after I knew him.
Q. After you came to yourself~
A. Yes, sir.
Q. How long were you unconscious, Mr. Bland?
A. I was told I had a trained nurse for three weeks. I
wouldn't recognize her. I didn't know her from a bunch
of turnips.
·
Q. Dr. Sleet, I believe, treated you up to about a month or
six weeks ago, didn't he'
A. Yes,· and thenQ. You needn't say 'vhat your disagr.eement was. He is a
company physician t
A. Yes, sir.
Q. The Colonna's physician f
A. Yes, sir.
Q. Now, Mr. Bland, will yon tell the jury whether or not you
have suffered any pain as the result of this injury 7
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A. I have suffered· everything. My hip and back is all out
of commission, that is from my hip joint down my left ·leg
and the end of my spine and my head feels heavy. It is numb
back in here.
·
Q. And, Mr. Bland, you cannot draw up your left leg!
A. Very little. ·
Q. What is the effect to do that~
A. It hurts my hip joint.
Q. Do you suffer any pain now, Mr. Bland!
page 67 } A. All the time.
Q. What does the doctor give you to enable ·you
toA. I don't know what it is. It is some kind of capsules....
Q. I believe you testified you had some teeth knocked out f
A. I had three. P_art of my top- jawbone was gone.
Q.. You l1aven't, of course, done any work since this aooi·
dent?
A. No, sir.
Q. Are you able to get around at all?
· A. Very little-that is, around the house is all.
.
Q. Can you hear and see as well as you could before ' .
A. My hearing is very poor. My eyes at tim.es-it looks
like the-re is a lot of stuff between them, yellow and black
spots and all that kind of stuff.
Q. It 'vas suggested by counsel, in the open statement,
that you struck your tool kit on the hatch ooaming. -Did that
oc-eurY
·
A. No, sir. My body was between the tool box and the
hatch coaming. It was that much from the side of the hatch
coaming (Indicating).
CROSS EXAMINATION..
By Mr. May:
Q. Mr. Bland, on the morning that the accident took place,
who was it that told you to get your tool kit and
page 68 } come back down~ ·
.
A.. Come down where?

J\!Ir. Merrill: He said he told the superintendent or the man
that he would go up and- get his tool kit, not that the man told
him to get it.
\

By-Mr. May:
.
· Q. When you went in the hold oi that ship the first timo
did some one point out to you what they want_ed done~.
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A. The quarterman in charge of the' yard told me to go
down to the steamboat "Gloucester" and a gentleman wa.S
down there who would tell me what lie wanted done. .
Q. Who did you talk withY
A. I talked with the superintendent of that company at
that time.
Q. The superintendent of the "Gloucester"!
A. The },ish-boat Corporation.
Q. Do you know who owned the ladderY
A. No, sir, I do not.
.
Q. Now, when you went down the ladder, when the foreman
of Colonna's. •sent you down to this ship, did you feel the
ladde~ give any under you when you went down it the first
timef
A. No, sir.
Q. So far as you knew, it was apparently safe~
A. That is the idea t
Q. Did you notice any patches on it when you 'vent down t
A. No, sir.
Q. If there were any patches to speak of you could have
told it, couldn't you t
A. Yes, sir.
Q. Or if it had been giving much or shaky you 'vould have
noticed that when you went down the first time f
A. Well, a short ladd~r or anything, naturally you have
got hands on it and it is not goingf to weaken very much,
when you have got both hands to guide yourself up and. down
the ladder, one way or the other. It ain't like it is if you have
got a tool box on your shoulder that puts all the strain on
one hand nnd the other hand is to protect yourself.
Q. Either when you went down or went up the first time
you didn't feel the ladder give anyY
A. No, sir.
.
Q. And so far as you knew both times the ladder was in
good condition Y
··
A. Absolutely.
Q. In fact, so far as you knew, it was in excellent condition; is that true~
A. According to the ·appearance of the ladder, it was old
but I didn't stop to consider whether the ladder was safe or·
unsafe.
Q. Had you been using that ladder for several months!
A. I used it very little.
page 69 ~ Q. You used it in the course of a week right
·
along, didn't you t
A. No, sir.
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Q. Why didn't you lower your tool box with a rope 7
A. It is not customary to lower tools into the hold, not
where you have got a ledder in the hold. If your ladder
is straight up and down your bulkhead you lower the tool box
through the manhole plates.
Q. Did you hear Mr. Haskett testify?
A. Yes, sir.
Q. Mr. Haskett said that the proper thing to do was to let
the tool kit down with a rope.
Mr. Merrill : I don't know 'vhether he said that or not.
Mr. May: It was substantially that.
Mr. Merrill: Go ahead.
By Mr. May:
Q. Do you agree with Mr. Haskett there?
A. It depends on the depth of the hold.
Q. How about a't4 foot hold!
.
A. That is not a deep hold, not to compare with some of
them.
Q. This box that you had across.your shoulder, which way
was it hanging on your shoulder, right straight across this
shoulder~

A. Right across this left
page 70 }

should~r.

Q. Was it aeross this way 7

A. Right straight across my shoulder.
Q. Now, that ladder is right up against the side of the

hatch, isn't it 7 One side is right up against the side of the
hatch?
A. Yes, the hatch coaming.
Q. But your left side when you went down that side was
within an inch or two of the hatch?
.
A. I can't agree with you, not when I went down the ladder
backwards.
Q. You went down the ladder backwards f
A. Certainly.
Q. Just what do you mean by going. down t.he ladder backwards y yon are facing the ladder ~
A. That is the idea.
Q. Facing the ladder Y
A. Yes,· sir.
Q. And when you went that way, your left side was only
the distance of a few inches from the side of the hatch 7 ·
A. From here over to the bulkhead.
·Q. Mr. Bland, does this fairly represent the situation down
there 7 Do you know where that picture was taken 7

--~---
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A. The ladder should ha~e been turned around the other
way. That is not like it was.
Q. Where was the ladder resting?
A. That is not the same ladder I fell on.
page 71 ~

Mr. Way: We admit it is not the same ladder.

By Mr. May:
Q. What was the top of that ladder resting against!
A. The bottom of the hatch coaming, over on the starboard
side. The ladder was resting here. That is the bulkhead.
In other words, it is the fish hold. The ladder is not resting
against here. It is resting on this side, like you gentlemen
come from the middle of the ship right over.
Q. Where did you say the ladder was resting, against this
aide~

-A. No, sir, right at this corner, on the bottom edge· of that
corner.
Q. Resting down there¥
A. Yes, sir.
Q. It was just about as near this side here though as the
ladder is to that side .over there, wasn't itY
·A. Thl.s ladder here was in the corner.
Mr. May: I introduce that picture and mark it Exhibit

''A'' for both defendants.
By Mr. May:
Q. Does that fairly represent the hatch there?

Mr. Merrill: You mean the hatchway? That is all right.
We don't object to it a bit in the world.
Mr. Mav: I introduce that and mark it Exhibit "B" for
·both defendants.
page 72 ~ Mr. Merrill: Does that show a ladder in there Y
·
Mr. May: No, sir.

Ry a Juror:
Q. Was the ladder resting against this Y
A. No, sir. See where the ladder- is resting right here~
The ladder was turned over· about 10 inches from the bottom
of that. Where the ladder is laying, if it had been turned
one time this way, turned over one time that way, it would
have been in the position which the ladder was that morning
on board the ship. That is on the after side.
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·Q. In other words, it was laying on this side right here,
laying against this side 7
A. No, that is a beam.
·Q. Ifow wide a space is this 7
A. Oh, it is probably eight feet.
Q. How wide a space is this Y
A. Oh, -it is probably eight feet.
Q. :no you remember whether there was a.ny pipe do'tVll
in there?
·
A. There was some in there but whether it had been tak-en
out or not, I don't know.
Q. Whereabouts was the top of this ladder7
A. The top of the ladder, I would say, was probably 10 or
8 inches, or something of that kind from the bottom wh,ere
you· see this white spot here, resting.
page 73} By Mr. Merrill:
Q. In other !WOrds, that ladder seems to be
straight up and down and you couldn't have gone down. it in
that manner!
A. No, sir.
Mr. May: That is not the same I8.dder.

By a Juror:
Q. What angle was the ladder

sitting~

Mr. ](errill: They said it was another ladder. This wasn't
the ladder at all.

By Mr. Merrill:
·Q. I believe sometime before that the ladder had been
resting against a cross beam, hadn't it Y
A. Yes, sir, a beam that went across the hold.
By Mr. May:
Q. Now, you say it would be a very difficult thing for your
tool kit to hit either the side of the hatch,vay or hatch coam..
ingY
A. No, sir.
Q.· If the box was slanting across your shoulder it would
he a very easy matter to hit one of those corners when you
have got two of the coamings to strike, wouldn't it Y
A. No, sir. If I have got my tool box on my right shoulder,
the hand I haven't got on my box I have got for safety on
the ladder.

--~--
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Q. You were in the hospital, I believe you said, two weeks
unconscious 7
page 74 ~ A. I think it was longer than that.
Q. About two weeks. Does your mind go back
and connect up exactly how this thing ~ppened! Can you
testify now positively that your tool kit dffin 't hit the coaming of that hatch?
A. No, sir, I. cannot. I don't think I got hung up in any
hatch coaming or anything of that kind.
Q. You don't think you did~
A. I know I didn't.
_
Q. What did you say did happen Y
A. Happened whenf
Q. What happened to the ladder Y
A. The ladder had a weak. side to it. I got my weight on
the weak side, I suppose, going down, only haviug one nand.
I had this hand on the good side of the ladder and this foot
on the· good side and this leg here on the weak side. That
put two purchases on the good side and if I had them on
the weak side I would have been safe.
Q. Why did you have your hand and foot on the good side
of the ladder?
A. Well, in walking a· ladderQ. Did you notice that one side was stronger than the
other? Is that the reason you were holding on to the good
·
side of the ladder all the time?
A. In walking a ladder, in fact, most of the time when you
. .
move your right hand you move your right side,
page 75 ~ that is climbing and going up and down the ladder,
either one, and when you get hold with one hand on
the strong side and one foot on the strong side and let all
the weight go on the weak side, you haven't got no support.
Q. Were you walking altogether on the strong side of the
ladder~
_
A. Well, the ·left side of the ladder had been broke and
was patched, so I had this hand on the right side of the ladder and if it had been on this side, there wouldn't have been
any accident.
Q. But you didn't kno'v then which was the strong side
or which 'vas the weak side, did you Y
· A. No, sir.
Q. You, in fact, didn't know there was any strong side or
there was any weak side Y
A. Yes .
.Q. They were both the same to you f
· A. Yes.
:.J.
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By J\tir. Way:
Q. Mr. Bland, who were yo1.1 working for at the time you
were injured Y .
A. Colonna Shipyard.
Q. And you have been working for that company several
years, haven't you Y·
A. 5% years, probably longer or shorter.
Q. Who was your foreman Y
page 76 ~ A. Mr. Wilder.
Q. C. H. Wilder~
A. H. C. \Vilder.
Q. And he told you to go down to the fish hold about some
work that was to be done there 7
A. Yes, sir.
Q. He was the. man that ordered you down there Y
A. Yes, sir.
Q. And you \Vent down there and saw some gentlemen
down on the ship that told you he wanted some work done
there!
A. Yes, sir.
Q. In the hold?
A. Yes, sir.
Q. It was to build some foundation for refrigerator tanks,
wasn't itY
A. Some kind of ammonia tanks.
.
Q. And you were going to build foundations to put them
on?
A. Yes.
Q. That is the work he told you he wanted done '
A. Yes, sir.
Q. And you understood what was to be done?
A. Yes.
Q. And you and the other men went back to get your tool
boxes to go to work?
·
A. Went to get the tool boxes, yes, sir.
page 77 ~ Q. And that is all that happened in regard to
that. l\ir. Wilder at first told you to go down
there!
A. Yes, sir.
RE-DIRECT EXAMINATION.

·By Mr. Merrill:
Q. He was the foreman of Colonna's 7
A. Yes, sir.
Q. Your boss 7
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A. Yes, sir.
RE-CROSS

EXAMINATION~

By Mr. Way:
Q. Ho'v much do you weigh, Mr. Bland f
A. Some of the timeQ. Before you were injured' How much did you weigh
then!
A. I would say 152 or 154 pounds.
Q. Never over 154 ~
A. In the summer time I never weighed that.
Q. You weighed around 150 or 155 at the time this hanpened?
·A. Yes, sir.
Q. How much did your tool box \veigh f
A.· I think probably 35 pounds.
Q. You think that is the limit'
A. More or less. · I never weighed it.
page 78 ~ Q. How much do you say you were getting as
a carpenter, working for Colonna 1
A. 70 cents.
Q. All carpenters get 70 cents? That is the standard wage
for carpenters'
A. On the wa.ter front.
Q. Yon and Wharton and Spry were all on the same basis~
A .. I don't know about that.
Q. About the same baais?
A. I never knew what another man got without I saw his
envelope.
·
Q. They all get about the same Y
A. Practically all the same, that is, all the men-first class.
Q. You were all rated as first class journeymen Y
A. I was. I don't know about the others. They were
working right along with you f
A. Yes, sir.
page 79

~

CARL D. COLONNA,
being first duly sworn, testified on behalf of the
plaintiff as follows:
Examined by Mr. 1\{errill :
Q. You are connected with the Colonna Shipyard, Incorporated¥
A. Yes, sir.
Q. In what capacity¥
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_A. Secretary and Treasurer.
Q. Mr. Colonna, you know Mr. W. H. Bland, _the plaintiff
in this suit~
A. I know him, yes, sir..
.
Q. How long have you known him, Mr. Colonna 7
A. I suppose four or five years.
Q. Will you tell the jury what kind of a workman over
there he was with your people?
A. His work has always been satisfactory.
.
Q. He is a man of splendid reputation over there, isn't he?
A·. Well, all right.
Mr. May: We object to his reputation over there.
The Court : Sustained.
By Mr. Merrill:
Q. Do you know the name they called him over there?
A. W. H. Blanc;l is -what I knew him by.
Q. What was his nickname 7
pa:ge 80 }

Mr. May: Objection.
The Court: Objection sustained.
1\fr. Merrill: I want to know if you know the difference in
the man's appearance prior to his injury and the present
time. I think that would probablyMr. Way: I have been called a lot of nicknames but I didn't
·know that described my appea!ance.
·
By ~{r. Merrill_:
Q. He was a healthy, normal man prior to this injury, was
he, Mr. Colonna?
A. So far as I knew, he was. I have no way of knowing
as _far as my position is concerned.
·
·
Mr~· Merrill: I have just put him on for that purpose and
I m&y want to put him·on later to sho'v the contract between
his company and your company. I' didn't want to take that
u at the present time. I only put him on as an adverse witss for_ those questions and not to go into the questio~ ~f
e contract between his company and the Marine Produ~ts
Qompany.
·

I. J. PFILBRECK,
._
.
being first duly sworn, testified on behalf of the
plaintiff as follows:
page 81 }
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Examined by Mr. Merrill:
··Q~ Tell the jury your full name t
A. I. J. P:filbreck.
Q. Where do you live, sir~
A. Berkley.
Q. Where do you work nowY
A. Norfolk Shipbuilding & Dry Dock Company..
Q. Were you on April 12th· working for the Colonna Shipyard'
A. Yes, sir.
Q. Did you work on the steamship ''Gloucester'' 1
A. I did, yes, sir.
Q. Did you work in the hold, the fish hold of the steamship "Gloucester"?
A. Yes, sir.
Q. Did you have occasion to go down that ladderY
A. Yes, sir.
Q. Did you observe the colldition of it!
A. The what~
Q. Did you observe the condition of the ladder, whether
it was a good ladder or what!
A. I ·went up and down the ladder all the time.
Q. Was it a good ladder or a ladder that had been repaired
and shaky or what was the condition of itY
A. The ladder had been broken and repaired.
page 82 ~ Q. You were not working on the ship the day
of the accident Y
A. No, sir.
·Q. How long had you been away from itT
A. I couldn't tell you-from a week to 10 days,-somewhere
along there.
Q. About how long would you say that ladder was Y
A. I don't think the ladder was over 12 feet. I never measured it. The hold was 14 feet deep.
Q. It didn't reach to the top of itT
A. Not to the top of the coaming, no, sir.
Q. And the hold was about 14 feet deep~
A. Yes, sir.
Q. You didn't see Mr. Bland when he was hurt T
A. No, sir, I 'vasn 't on the ship that day.
Q. Do you know what·happened to this ladder immediately
·after Mr. Bland fell or aftenvards Y
A. No, sir.
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CROSS EXAMINATION.
By Mr. ~fay:
Q. How long previous to this accident do you recall seeing
the ladderi
A. I don't know-somewhere about a week or ten days
or hvo weeks. I 'vas working on there and was taken off
that job.
Q. Did you have- occasion to go up it?
page 83 } A. Yes, sir.
Q. It had been satisfactorily repaired, hadn't it
A. The ladder was weak.
·
Q. What do you mean-weak'? Did it give with you Y
A. Yes, sir.
Q. It gave with you?
A. Some when I stepped on the broken side.
Q. Did you inform anybody of that fact?
A. No, sir, that wasn't any of my business.
Q. It 'vasn't any of your business to do that?
A. No, sir.
.
Q. You think it 'vas your business, by not telling people
about those things and having them repaired, for some of
your fellow workmen to kill themselves, do you 7

Mr. Merrill: I don't think that is a proper question. It is
the duty of a steamship company to inspect the hidder.
- The Court: The objection is overruled.
Mr. Way: I object to ·Mr. 1\IIerrill 's statement that it is the
duty of the steamship company to keep that ladder repaired.
1\lfr. MerriH: I withdraw that.
By Mr. Way:
Q. You say you thought probably it was your duty to ignore those things and let your fellow 'vorkmen be
page 84 } killed?
A. We had a leading man on the job.
Q. But you knew this ladder was weak and didn't tell anybody about itY
A. Everybody kne'v that was working on it as good as I
did.

RE-DIRECT EXAMINATION.
By Mr. 1\IIerrill:
Q. You had a foreman on the job, didn't you Y
A. Yes, sir.
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Q. Do you know whether there was a new ladder put aboard
that ship shortly after this accident~
· A. Sir?
·
Q. Was there a new ladder put aboard the ship shortly·
after the accident7
A. I don't know how long it 'vas but I saw it there a few
days after that.
Q. A new ladder Y
A.· Yes, sir.
'Q. What became of the old ladder, do you know?
A. I couldn't tell you.

RE-CROSS EXAMINATION.
By

~{r.

Way:

Q. Did you ever go down that ladder after the accident f

A. No, sir.
Q. Did you have any work down in the fish hold Y
A. I never worked on the boat Iio more after
the accident~
Q. You didn't work there?
A. Not after the accident.
Q. Who was your foreman?
A. Mr. Spencer.
Q. He was the man that gave you orders as to what work
to do?
A. Yes, sir.
Q. By whom was he employed 1
A. Colonna Marine Railway Corpor~tion.

page 85

~

C. V. SCOTT,
being first duly sworn, testified on behalf of the plaintiff as
follows:
Examined by }.fr. Merrill:
Q. Mr. Scott, where do you live?
A .. Hamilton Avenue, 1717..
Q. Over here in Bramble ton f
A. Yes, sir.
·
Q. How long have you lived in this section~
A. I have been living in Brambleton about four or five
years.
Q. How long have you lived in Norfolk and B.erkley, aroUlld
hereY
A. Fivo years.
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Q. You are a carpenter, are you not Y

A. Yes, sir.
Q. And you work on the water front among the railway

companiest
A. Yes, sir.
Q. Were you working for Mr. Colonna. on the 1211\ day of
April of this year'
· A. Yes, sir.
Q. The day Mr. Bland was hurt 7
A. Yes, sir.
Q. Who do you work for now?
A. I am working for him no,v. I left him though since
then and went back week before last.
Q. And you are working for Colonna now~
A. Yes, sir.
Q. Were you on the ship the day Mr. Bland was injured f
A. No, sir.
Q. Had you worked in the hold of the ship .prior to his injury?
·A. Yes, sir.
.
Q. About how long was it before he was injured, wo1lld
you sayt
A. Probably a month. I had been off of that job.
'Q. Did you notice the ladder that ran from the deck of
the ship into the hold i
A. Yes, sir.
page 87 ~ Q. What was its condition Y
Mr. May: We .object to the testimony as to the condition
of the ladder about a month before the accident.
The Court: Objection sustained.
Mr. Merrill : I think we ought to be permitted to show the
condition at any time before the accident because its condition under the law is presumed to be the same and they must
show some change if they desire, but in their opening statement and in their questions they indicated to the jury it was
the same ladder that was used all the time, both before and
after ·the accident.
·
The Court: It is too. far back.
By Mr. ~{errill:
Q. Now, Mr. Scott, do you know whether the workmen
there discussed with the foreman the question of getting a
ne'v ladder for the hold of that ship Y
A. Something was said about getting a ne'v ladder but I
don't know "rhen it was now. There was a gang down there.

-----------
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Mr. May: We object to any further testimony on that feature.
The Court: The objection is sustained.
Mr. Merrill: I note an exception to both of those rulings,
and I want to state my reason for that, that counsel
· page 88 ~ in their opening statement have made the statement to the jury that it 'vas the same ladder that
was used both prior to the accident and subsequent to it and
I state that as my exception to your Honor's ruling.
By Mr. ~Ierrill:
Q. Do you kno'v 'vhether or not ·a new ladder was procured and placed in the hold after Mr. Bland was injured~
A. I didn't see any there.
Q'. You didn't see the injury to the man t
A. No, sir.
Q. Who w·as your foreman 1
A.- The leading man was supposed to be Mr. Spencer.
By Mr. Way:
Q. That 'vas in April, 1926?
A. Yes, sir.
Mr. Merrill: Will you admit that the steamship '' Gloucester'' 'vas owned by the Ma.rine Products, Incorporated,
at the time of this accident t
Mr. Way: Yes, it was owned by them. I want to confine
that admission as to the ownership of the steamship '' Gloucester". I don't assume any liability for that ladder.
Mr. Merrill: You -admit at the time of the acci-·
page 89 ~ dent the steamship "Gloucester'' was owned by the
}.iarine Products, Incorporated 1
Mr. Way: Yes.
At 1 :30 a recess 'vas taken until 2 :30 for lunch.
page 90 ~

AFTERNOON SESSION.
. Norfolk, Virginia, November 17, 1926.

Met at the

expirati~n

of the recess.

Present: Same parties as heretofore noted.
DR. I. L. CHAPMAN,
being first duly s'vorn, testified on behalf of the plaintiff as
follows:

--
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Examined by Mr. Merrill:
Q. Your name is Dr. I. L. Chapman?
A. Yes, sir.
Q. Doctor, you live in Berkley, do you not~
A. South Norfolk.
Q. You are a practicing physician 7
.A. Yes, sir.
Q. How long have you been practicina medicine, Doctor?
A.. 22 years.
Q. Of what school are you a graduate 7
.A. University of Maryland.
Q. And you did hospital 'vork after that 7
.A. Well, yes, .for nine months.
Q. Then you 'vere licensed by the Virginia State Board Y
A. New York and Virginia. both.
Q. You have been practicing here ever since~
A. Nine years in New York State and 13 yea.rs here.
Q. Doctor, do you know Mr. Bland, the plaintiff in this

snitf

A. Yes, sir, lWell..
f
Q. You have been the family physician, I think,
page 91 } there for some years 7
A. About 10 years.
Q. They live over in that section Y
A. Yes, sir, Berkley.
·
Q. You were not his attending. physician at the time he
was injured, were you, doctor Y
.A. No, sir.
Q. I think Dr. Sleet, the Colonna Shipyard physician, was
the attending physician Y
.A. Yes, sir.
Q. You were called in a month or six weeks ago or something like that f
.A. .About a month ago.
Q. Did you make an examination at that time, Doctor~
A. Yes, sir.
Q. And since that time you have been prescribing certain
medicine for him to relieve the pain 7
A. Yes, sir.
Q'. Did you make another examination yesterday7
A. Yes, sir.
Q. Along ,\rith whom 7
A. Dr. Rawls.
Q. I believe tha.t Dr. Rawls was called in by Dr. Sleet
while Mr. Bland was in the hospital, wasn't he V
.A. I don't know who he was called by but he examined the

·.
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man in regard to whether he should be operated
page 92 ~ on the brain or not.
Q. Right after he was injured T
A. Yes, sir.
Q. Doctor, in your examination of Mr. Bland, will you turnto the jury and tell them what trouble you found with him f
A. I found that the muscles of the hip and the lower edge of
the back were very stiff that caused him pain upon movement, that he cannot flex the knee but about two-thirds of its
distance that it would ordinarily be possible to do, that there
is rigidity and stiffness of those muscles and apparently of
the articulations of the back and hip that don't permit these
movements easily.
Q. Did you find anything the ·trouble with his hip~
A. Nothing with the hip as far as I could find from the
examination with the fingers. The man is not mentally as
quick. nor as clear as he used to be.
Q.. You lmew him before the injuryf
.
A. I knew him. well. He has had considerable sickness
and childbirth and things in his family and I have taken care
of him practically continuously for a period of ten years and
I knew him well and 'vas brought in relationship with him
quite closely.
Q. In your opinion he isn't as quick mentally as he used
to beY
He is slower and doesn't answer as promptly nor as
·
briskly as he used to. He is mentally changed ·
page 93 ~ in that way.
Q. Doctor, assuming that he suffered an injury
which rendered h:m unconscious and caused him to bleed at
the ears, nose and mouth, what would that indicate to a physician Y
A. Bleeding at the ear alone practically always indicates
some fracture of the skull. Even "though he didn't have a
fracture of the skull, from the symptoms that the doctors
told me, the way he acted and everything, and from his actions toda;y, he has received some injury to the brain sub-

A:

~tance.

Q. Some injury to his brain?
A. Yes.
Q. Doctor, in your opinion, were his injuries such as- to
cause him to suffer considerable pain?
A. I c~uldn 't say that they would. That condition ypu
wo-uld expect to cause a great deal of pain.
Q. You would expect it to ~
A.. Yes, neuralgia and neuritis owing to bruises.

Colonna Shipyard, Inc., v. William H. Bland.

71

·Q. Since he has consulted you, you have given him medicine for what purpose, Doctor?
·
A. To relieve suffering.
Q. And he still takes, I believe, the medicine Y
A. I told him to get along without it just as much as he
·
possibly could. ·
Q. Tell the jury what you gave bini~.
page 94 ~ A. Not within a week, to my knowledge, has he
had anything of the sort. He may have used some
of it, but he has only had about a dozen capsules 'vhich contain codein and aspirin, and I asked him to :rg,~ke it last as
long as possible because he is due to have some pain for a
long time, possibly always. If I said he would or wouldn't, I
wouldn't be telling the exact truth, and I told him he was
going to have that pain and to not use that opiate any more
than necessary. Codein is probably the lightest opiate we
have to relieve pain and coupling it up with aspirin we get
a much stronger effect without getting an opiate effect, and I
told him to stay away from it as much as he could and try
to use it only to make him sleep. You have to 'varn a patient
as to ·tha.t, especially if he has had a head lesion because if
somebody doesn·'t watch it, they naturally are not as clear
and they would expect relief more than if they were themselves.
Q. Doctor, he has complained of cpnstant headaches, pains
in the head. What would that indicate?
A. Some brain trouble of some sort.
Q. In your opinion, Doctor~ 'vas this man permanently
injured?
A. I don't think this man can ever be exactly right mentally. I think he will be slo,ved up to a certain extent. He
will be hazy, in my judgment. By that, I don't mean insan~
but I mean that the man is not going to be as menpage 95} tally brisk and bright as he would have been and
as he was. I know he is not and I don't think he
can ever hope to be. His hip is a thing that I can say he
never would be and I can say he would be and in either case
I couldn't absolutely swear because it is impossible. Personally, I· don't think that hip will ever return to its usefulness.
Q. You know Dr. Sleet, his atten'ding physician?
A. Yes, sir.
Q. You and he are very good friends?
A. Yes, sir, a very fine man.
Q. I believe you took him over after Mrs. Bland had had
some .disagreement with Dr. Sleet~
A. He was sent to me to have a picture taken and to ex-
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.amine him thoroughly and I had always been his family doctor and after Dr. Sleet had ceased to treat him, he came to
me as he naturally would if I had been at the start where
they probably could have gotten me.
By a Juror:
Q. You say his hip will never be right?
A. I said in my judgment it 'vould never be right. I
couldn't state to you absolutely that it never would be because there is no way I swear that might not return to a condition of more usefulness. even than it has now, but speaking
after a· time, somewhere approximately four or five months
since he was injured-after that length of time, I
page· 96 ~ think about all the good results we can hope for
would have happened and I don't think he can get
any better but, as I stated, that is a subject of opinion.
Q. It isn't broken; it is stiff~
A. It is not broken. The muscles are stiff and possibly
some injury to . the articulation. Those articulations don't
bend freely like your knuckles. They move very little and
they are more subject to ankylosis and stiffness than those
joints that you use a lot.
By Mr. Merrill :
Q. In reference to the injury to the head, would you say
that that would probably result in apoplexy or epileptic fits t
A. All brain injuries are liableMr. "\Vay: We object. I don't know that the physician has
been qualified, sir, as a brain expert. He has been qualified
as a general physician, as I understand.
By Mr. lVIerrill:
Q. Doctor, are you familiar with the probable effect of injury to the brainY
A. Not in their remote consequences, no, sir. That would
need to be a b~ain expert, as he contended, but the epileptic
side of it which happens so many times after injuries, is a
very common result.
page 97 ~

Mr. May~ I object to that answer.

By Mr. Merrill:
Q. Doctor, I sho,ved the jury the upper part of his mouth.
Was part of the bone taken away as well as the teeth Y Did
you notice that¥
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A. I noticed that. A dentist 'vould notice that where the
physician would simply notice the absence of teeth.
(~o

Cross Examination.)

DR. J. L RAWLS,
being first duly sworn, testified on behalf of the plaintiff as
follows:

Examined by Mr. Merrill:
Q. Doctor, you are a practicing physician in this City~
A. Yes, sir.
Q. How long have you been practicing medicine in this community?
A. Since 1904.
Q. Of what school are you a graduate?
A. Medical College of Virginia.
Q. .At Richmond f
A. Yes, sir.
Q. Doctor, I believe your office wa.s formerly located over
in Berkley, was it not f
A. Yes, sir.
Q. .And you lived· over there also?
page 98 ~ A. Yes, sir.
Q. You now have au office in the Taylor BuildingY
.A. Medical Arts Building.
Q. .And I believe you now live over in Norfolk~
.A. Yes, sir.
Q. Doctor, were you called upon to look at Mr. Bland after
he had been injured and while he was at the hospital Y
A. Yes, sir.
Q. Do you recall whether or not it was the same day that
he was injured Y
A. Either the same day or following day. I think probably the same day.
Q. Who called you in, Doctor Y
.A. Called by Dr. Sleet.
Q. For what purpose Y
A. To express an opinion as to his treatment.
Q. The possibility of performing an operation on .him 7
A. Probably, yes, sir.
Q. He was over at the hospital at that timeY
A. The man was at the hospital at the time, yes, sir.
Q. Was he conscious or unconscious ~
A. He was unconscious ...
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· Q. Doctor, at the. time you saw him was he bleeding anywhere at allY
A. He was bleeding from his mouth and I am n.9t absolutely sure but I think from an ear but I a~ not
page 99 ~ positive about that.
Q. The blood from his mouth might have been
due to the injury'which he received to the mouthY
A. Yes.
·
~
. Q. Had he suffered, Doctor, any blow to his head at all,
any injury to itT
A. He apparently had. His mental condition would indicate that he had a severe injury to his head.
Q. Did you notice any other injuries that he received other
than his head, Doctor, when. you saw him in the hospital Y
A.· My recollection is he had .one or two superficial injuries that had been patched up with mercurichrome. That
was the impression from the redness of the disinfectant.
Q. I believe along with Dr. Chapman you examined him
again?
A. Yes, sir.
Q. Will you tell the jury what you found the trouble with
h~¥

.

A. The original examination or yesterday¥
Q. Tlie last examination you made ~
A. ~ir. Bland on examination yesterday seemed to have a
distinct, definite, restriction pf motion in his left leg. He
stands with a list to that side. In laying him down, that leg
can be flexed only at right angles to his body, without producing apparent pain. There is. very sharp muscular spasm
and it seems to produce pain when you attempt to flex it
any further than that. That isn't true of the
page 100 ~ right leg. He states that he has constant pain
in that leg and in that flank from the angle of his
ribs down to well below his hip on that side. The physical
examination outside of that, except for the fact that if he
stands with his eyes closed he has a very distinct swaying
and he has difficulty in walking with his eyes closed. His
reflexes are practically normal and his sensation is practically normal, his sense of touch and pain is practically normal. That practically is the extent of the physical examination.·
Q. Doctor, that is with reference to the condition of his
left leg. Will you say that if he were bleeding at his ears,
his nose and mouth when he was picked up after the fall,
that would indicate that he had some h1jury to his brain or
t«>me internal injury to his headY
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A. You will have to leave out the question of bleeding from
an injured gum, of cour·se, as far as his mouth is concerned.
I would say a man bleeding from his ears and nose almost
positively had injury to his head.
.
Q. You did not know him, of course, prior to this accident 7
A. I don't recall. I haven't .seen him.
:By the Court:
Q. When you saw him did you take hls pulse 7
A. Yes. He had a very slow pulse. It ran from 48 up to
60. He had a very low temperature, was irrational and tried
to get out of bed and I took a spinal puncture
.page 101 } and drew blood from the spinal cord which indicates a brain injury.
l3y Mr. Merrill:
Q. He had every indication of it J

A. Except the X-ray finding.
- ·Mr. }Ierrill: That is the plaintiff's case.

JOHN MUNFORD (Colored),·
being first duly s·worn, t~stified on behalf of the defendant
as follows:
Examined by Mr. May:
Q. tT ohn, were you sworn this morning'
. A. Ye~, sir.
Q. Were you working for the Colonna Shipyard at the
time Mr. Bland was injured down there?
A. Yes, sir.
Q. What were your duties there ~
A. Ship caulker.
Q. Explain to the jury just what that is?
A. That is stopping leaks, wood caulking.
Q. Was that on the same floor of the ship that the end of
that ladder was on 1
page 102 } A. We were working in a fish hold.
Q. Was this ladder in that hold 1
A. In the hold, yes, sir.
Q. Are you a foreman there?
A. Leading man, yes, sir.
Q. In going to and coming from your work did you have
occasion to go down that ladde_r upon which he fell t
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A. Yes, sir, compelled to. I had to go up and down.
Q. IIow often did you go up and down T
A. I suppose about once every half hour during the day,
I guess.
Q. With reference to the day that this accident took place,.
what was the last time you went down that ladder~
A. I finished my part of the job the day before the carpenters was in there. We had to finish first and come outthe caulkers did, to give the carpenters a cha.nce to get in
there.
·Q. When did you finish with reference to this accident?
A. As near as I can come at it, it must have been the day
before the gentleman got hurt because the next day I was on
another job and I heard them say a gentleman got hurt down
there.
Q. Do you know Mr. Bland¥
A. Yes, sir.
Q. You know he was the one that was hurt f
.A. Yes, sir.
page 103 t Q. In fact, you saw them carrying him awayi
A. I saw them carry him by th~ job, yes, sir.
Q. Now, what was the condition of that ladder on the after.;
noon before this accident 1
A. Well, to the best of my knowledge, it was all right. I
didn't see anything about it at all.
Q..How much do you weigh'
A. About 180.
Q. Did that ladder sag any~
A. Not with me.
Q. Did you have any tools of any kind when you went up
and down?
·
A. No, but the caulkers carried the tools up and down the
ladder to and from.
Q. Which way was the ladder leaning¥
A. When 've were working, we had the head of the ladder
to the port. That meant the feet would be to the starboard.
The head would be so to give it a cant so it wouldn't slip.
By Mr. Way:
Q. You 'vork for the Colonna Shipyard Y
A. Yes, sir.
Q. Who was your foreman 7 Who 'vas your bossY
A. 1\fr. Barnes.
·
Q. Who does he work for Y
A. Colonna Marine Railway Corporation.

.1

Colonna Shipyard, Inc., v. William H. Bland.
page 104

~

77

Q. You said something about caulker's tools~
How much did they weigh, an ordinary kitY
A. Say around about 20 pounds, or something

like that.
Q. So you and your tools together would run about 200
pounds?
A. Yes, sir.
Q. And you had no difficulty in going up and down this
ladder?
A. No, sir.
Q. It didn't sway with you or buckle 7
A. Not with me it didn't.

CROSS EXAMINATION.
By

~Ir. ~!erill :

Q. John, you didn't see anything the matter with the

ladder at all, did you Y
A. I didn't see anything, no, sir.
Q. A.nd how many times had you been up and down it before tha.inday'
A. I suppose I would average very nearly a half hour a
day.
Q. How is that?
A. My job would be up and down and looking after the
job, going back and forth.
Q. It was a good ladder, as far as you sa,v?
A. As far as I saw.
Q. Was it a new ladder?
page 105 ~ A. It had been used.
Q. It \vasn 't broken anywhere~
A.. Not any place I seen.
'Q. You didn't see any break in it at all 1
A. I did not, no, sir.
JOSEPH JONES (Colored),
being first duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. May:
Q. Were you working for the Colonna Shipyard at the time ·
Mr. Bland was hurt down there Y
A. I guess I was.
Q. vVhat was your occupation Y
A. Ship caulker.
Q. Did you work for John ~Iuuford, foreman Y

---~
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A. Yes, sir.
Q. Did your duties necessitate your going up and down
that ladder from which lvlr. Bland fell'
A. As far as I know. I guess it is the same ladder.
Q. With reference to the day that this accident took place,
·when was the last time that you had been up and down that
ladder?
A. I couldn't tell exactly because the day we finished up,
we finished up before the carpenters come down
page 106 ~ and took charge.
Q. Did the carpenters c.ome up the next day
after you all came out~
A. As far as I know, they did.
Q. At any rate; they came up the next day or so f
A. Yes, sir.
·
Q. What was the condition of that ladderf
. A. I don't know, sir.
Q; Do you know whether it sagged when you went up and
down or not?
A. Yes.
Q. You could go up and down on it all right?
~
A. Could go up and down all right, as far as I know.
Q. Did you carry your tools?
A. Yes, horse iron and mallet.
Q. How much do you weigh Y
A. I weigh some,vhere about 300. I am reducing down a
little now.
Q. Then with your tools that would be about 325 pounds
on that ladder~
A. I reckon it was.
page 107

~

CROSS

EXA~IINATION.

By Mr. Merrill :
Q. Then I gather that you, along with the other caulkers,
took your tool kits down on your shoulders and brought them
out; is that rightY
A. Horse iron and mallet.
Q. What did you have on your shoulder?
A. Carried the horse iron, beater, mallet and bucket of
tools.
Q. Did you have a tool kitY
A. No, we don't carry any tool chest.
Q. When you went up and down the ladder you had both
hands on it?
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A. No, I didn't have both hands on it. You could have one
hand and the other hand had tools in it.
Q. You had the other hand to grab. Did you at aD;y time
go down the ladder 'vith just one hand?
·
A. I couldn't use both hands and something on my shoulder
and this hand holding it.
.
Q. You did hav.e something on your shoulder when you
went down in the hold?
A. Yes.
- Q. The ladder didn't sag with you at all~
A. If it did, I didn't know it.
Q. You didn't notice that the ladder had been broken, did
youY
A. If it had been broken, I hadn't noticed it.
page 1Q8 ~ Q. You didn't notice that either?
A. No, sir.
Q. And how many times would you say you went up and
down that ladder?
A. I couldn't say positively how many times I went up and
down it.
:Q. Would you say a hundred times¥
A. No, I 'vouldn't say that because I would have been discharged.
Q. You would have been discharged Y
A. I would have if I went up and down a hundred times..
Q. How lo:pg did you work on the hold of the shipY
A. Two or three days, I guess.
Q. Not more than that ~
A. I don't lmo'v how much it was.
Q. We would like to know. Can't you tell us whether you
worked two or three days or two or three weeks Y
A. No, sir, I couldn't tell you.
Q. You might have worked there two or three weeks, might
you not?
A. I couldn't say how long we were working there.
_ Q. Well, the number of times you "rent up and down that
ladder would depend upon how many days you worked in
there, wouldn't it Y
A. I couldn't tell you that 1
Q. You didn't notice that the ladder had ever
page 109 ~ been broken?
,
A. No, sir.
Q. You didn't notice that it had ever been patched Y
· A. No, sir.
Q. And, in your opinion, it had never been broken and
had never been patched ~
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A. As fa.r as I know it hadn't.

Q. Never had been 1 How many days was it before· Mr.
Bland was injured that you were in there Y
· A. I don't know.
Q. You don't know whether it was a week or a month, do
youY
A. I do not.
Q,..You don't know anything about that at allY
A ..No.
Q. Did you work in that hold after Mr. Bland was injured t
A. Not that I know of.
Q. Do you know 'vhat happened to the ladder after he wa~
injured¥
A .. No, sir, I do not.
Q. Where do you work now f
A. Same place.
Q. Colonna Shipyard~
A. Yes, sir.
Q. You don't kno'v 'vhether you had been down there as
much as a day or not, working in that hold¥ Had you been
down there as much as a day working in that hold¥ Had you
yourself been down there as much as a day 1
page 110 ~ A. Sure, I worked in there a whole day.
Q. ·you say sure; did you 'vork in there two
daysf
A.· (No response.)
Q. You understood the question Y
A. No, sir, I didn't understand you.
Q. Did you work in there two days Y
A. I told you I didn't know how long I worked in there.
We could have worked in there three days but I don't know
how long I was in there.
Q. You don't know whether you \Vent down the ladder 60
times or 6 times~
A. No, sir.
Q. You don't know whether you let your tools down six
times or ten times Y
A. No, sir.
'Q. All you know is the time you worked there you went
up and down the ladderY
A. Yes, sir.
Q. That is all you know about it¥
A. That is everything I know about it.
Q. By the way, did each caulker when he went down take
his own tools \vith him Y
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A. That is what we are supposed to carry, our own tools.
Q. Did you do itY
·
A. We have got ·to carry the tools to work with.
.
Q. Did you carry them or were they lowered
page 111 } down ~
A. Carried them with us.
'Q. .And the ladder never sagged 'vith you at all~ By the
way, what kind of a ladder was it f
A. I don't know, sir. I didn't notice.
Q. You didn't notir.e it 1
A. No, sir.
Q. Were the rungs built in to the sides of the ladder o~
just nailed over?
A. I didn't notice.
Q. You don't know anything in the world about it f
A. No, sir.
Q. I would gather from your weight that almost any ladder will sag a little bit!
A. If I find one that will h{)ld me I go on down to the jop:
Q. Almost any ladder would sag with you, wouldn't. it,
with your weightY You don't know whether this was a small
ladder or heavy ladder or you don't know anything about it'
A. I don't know anything about it.
Q. How long was that ladder!
A. I don't know.
Q. You don't know how long it was f
A. No, sir.
Q. Was it five feet long?
A.. I don't know how long.
Q. Was it 50 feet long?
page 112 ~ A. I don't know how long it was.
RE-DIRECT EXAMINATION.
By Mr. May:
Q. John, did you hear it rumored around there that :Atir.
Bland had gotten hurt or some man had gotten hurt on that
ladder¥
A. I didn't hear of any one g-etting hurt on the ladder.. · .
By Mr. Merrill:
Q. Yoil didn't even hear that f
A. No, sir.
Q. You .knew Mr. Bland before he got hurt~
·
A. I have been knowing him for quite a while.
.}
Q. You hadn't heard that he got hurt T Stand aside. :
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By Mr. May:
Q. Did you know he was hurt before today? ·
A. I heard of it sometime back but I don't know how long
ago it was.
page 113

~

BERVEL l{ING (Colored),
being first duly sworn, testified on behalf of the
defendant as follows:
· Exa.m.ined by Mr. May:
Q. Were you working under John Munford on the steamship "Gloucester"Y
.
A. Yes, sir, I was.
Q. What 'vas your duty down there Y
A. To caulk.
Q. ·Did you stay there longer than John Munford did?
- A. Yes, sir.
Q. And you left the hold. of the ship when John Munford
didt
A. Yes, sir.
Q. Did your duties 1·equire you to go up and down that
-ladder in the big hold~
A. Yes, sir.
Q. Did you go up there a great number of times Y
A. Yes, sir.
Q. What would you sa.y as to the condition of that ladder!
A. I haven't seen anything the matter with it. There
wasn't nothing the matter with it as I know of when I went
up and down. It was pretty stout.
Q. Did you know when Mr. Bland was hurt?
A. I heard about it but I didn't exactly see it.
· Q. How long had you all been out of that ship hold whe~
you heard that he was hurtY
pag~ 114 ~
A. We left that evening about 4:30 and he got
hurt the next day ..

CROSS EXAMINATION.
By. Mr. Merrill:
Q. As far as you know. King, that was a goo.d ladder f
A. Yes .. sir.
Q. Perfectly good ladderf
A. Yes.. sir.
_
Q. As good a ladder as any other ladder you had ever
had over there ~
A. Yes.., sir.
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·Q. Just as goodY
A. Yes, sir.
Q. You don't know what happened to the ladder after the
accident, do you f
A. No, sir.
ROBERT NICHOLS (Colored),
being :first duly sworn, testified on behalf of the-defendant as follows:
·

page 115}

Examined by Mr. May:
Q. Robert, did you work for John Munford on board the
ship ''Gloucester'' f
A. Yes, sir.
Q. Did your duties occasion you to go up and down the
ladder which ran from the hatchway to the fish hold of the
ship
A. Yes, sir.
Q. Did you have occasion to go up a great number of times Y
A. Well, no more than just come up to get some water to
drink or something like that and go back again, on deck.
Q. How lo~g had you been working down in that hold Y
A. About three or four days.
Q. Did you ever- observe the condition of that ladderf
Was it in good condition¥
A. I didu 't understand you.
Q. Was the ladder in good condition f
A. Oh, yes, sir.
Q. Did you know of it ever sagging with you on it!
A. Sir?
Q. Do you know whether it ever sagged when you were on
it!

A. It was all right.
. Q. Did Joseph Jones work down there with you 7

page 116

~

A. Yes, sir.
Q. Is he a large man or small man7
A. He is a big man.

CROSS EXAMINATION.

By Mr. Merrill:

Q. Robert, you ~till "rork for Colonna Shipyard~
A. Yes.
Q. You never saw anything the matter with that ladder at
all, did you?
·
A.-No, sir..
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Q. Did you work in that hold after Mr. Bland had been
injured!
A. After he got hurt t
Q. Yes.
A. Yes, sir.
Q. You worked in it afterwards. Did you have the same
ladder after he had been hurt that you had before he had
been hurtY
'
A. I couldn't tell you about the ladder.
Q. Don't you know, as a matter of fact, that either the day
he was hurt or the following day that ladder was taken out
and a new ladder put in there!
A. I don't know about that, whether it had been changed,
you know.
Q. Still you- remember that the ladder you went out on
·
before he got hurt was a good ladderY
page 117 ~ A. A good ladder.
Q. Nothing in the world the matter with it, was
there~

A. No, sir.
Q. It hadn't been broken anywhere else 1
A. I didn't see it broken anywhere.
_Q. You are sure it hadn't been broken anywhereY
A. I- didn't see it anyW'h~re.
Q. If it had been broken you would have noticed itY
A. If it had broken I would have noticed it by going up
and down on it.
Q. How many times did you go up and down that ladder
before Mr. Bland was hurtY
A. Two or three days.
· Q. How many times a dayt
.
A. I reckon I would go down in the morning and come up
around nine o'clock and get some water to drink.
Q. How many times a day would yon say you would average
going up and .down that ladder-a half dozen times, or ten
times!
A. No, sir, not that many times.
Q. Did you go up to eat your lunch ~
A. Yes, sir.
Q. Then you went down in the morning and you had to
.
come up for lunch t
A. I come up after some water to drink.
page 118 ~ Q. And you would go up and down. You would
go up and down six or seven times a day Y
A. Three or four times.
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Q. You would have to go up and down three or four times
in order to go down and get up for your meals and come up
at nightf
A. Yes.
Q. If you came up for water that would be extra?
A. Yes, sir.
Q. As far as you kuo,v, there 'v:asu 't a thing· the matter
with that ladder?
A. I haven't seen anything the matter with it.
Q. It didn't sag 'vith you at all f
A. No, sir.
Q. Perfectly good ladder~
A. Yes, sir.
Q. Looked to you like it was brand new?
A. Good ladder all right.
Q. Where is the ladder now¥
A. I don't know-there are so many of them around there.
Q. It is still there, isn't it?
A. A good ladder.
Q. Still around the yard?
A. Yes, sir, around the yard.
Q. It is still around the yard today?
page 119 ~ A·. I suppose it is.
Q. Are you sure of that?
A. It is around the yard all right.
Q. You are sure it is aroui1d the yard today?
A. I suppose it is.
Q. You don't kno'v about that~
A. I can't tell.
Q. You have certainly seen it around the yard in the past
two months, haven't you? You have seen it around the yard
in the past two months, this same ladder?
'
A. I couldn't tell you. ·
Q. You don't know about that 1
A. No, sir, I couldn't tell that.

HENRY McCOY (Colored),
being first duly sworn, testified on behalf of the defendant as
follows:
Examined by }fr. May:
Q. Henry, were you working for John Munford on board
the ship ''Gloucester"?
A. Yes, sir.
Q. Was Joseph Jones "rorkiug there at that time 7
A. Yes, sir.
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. Q. Is he a small or large manY
A. Tolerably large man.
page 120 ~ Q. A small man or large manY
A.· A large man.

i

Mr. 1\tlerrill: The jury saw him.
By Mr. ·May:
Q. Did you come out of that ship the same time that John
Munford did?
A. Yes, sir.
Q. Did you have occasion previous to that to go up and
down that ladder a number of times?
A. Yes, sir.
Q. What was the condition of that ladder?
A.. I didn't see nothing the matter 'vith it, what I could see
of. it.
Q. Do you know when Mr. Bland here was hurt?
A. Yes, sir.
· Q. How long had you all been out of that hold of that ship
when he was hurtY
A. To tell the truth about it, about a day or two after
we come out of there he got hurt-I heard he was hurt, that
Mr. Bland had hurt himself.
.
Q. You don't know the exact date he got hurtY
A. No, sir, because I \Vas on another job.
Q. And you kno\V he had been up and down that ladder .
Within a day or so of the time he wa.s hurt~
A. Yes, sir.
page 121

~

.

CROSS EXAMINATION.

By Mr. Merrill:
Q. Henry, during the time the court adjourned, you and
Joseph Jones and Munford and l{ing and Robert Nichols,
I believe it \Vas, have been talking with counsel about this
case, haven't you 1 Counsel representing Colonna has talked
with you about this case in the last hvo hours!
A. Talked about this ca.se~l
Q. You were all standing out there talking about it'
A. No, 13ir.
Q. Weren't you standing out there in the hall talking about
this case?
A. No, sir.
Q. ·what were you doing out there, just asking him how
·
Richmond was Y
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A. OutsideZ
Q. Yes.
A. Mr. Colonna f
Q. I am not talking about Mr. Colonna. I say that all theoe
colored men who have testified and you, along with 1\'Ir. ~Iay,
were standing out hereMr. May: I object to that line ·of testimony.
Mr. Merrill: If you object to it, all right.

By ·Mr. Merrill:
Q. You didn't see anything the matter with this ladder 7
A. No, sir.
.
'Q. How do you fix the fact that you testified
page 122 ~ to that you people came out of the hold of the ship
the day before Mr. Bland was injured 7 How do
·
you know that?
A. Mr. Bland wasQ. How do you know you came out of the hold of the ship
the day before J\IIr. Bland was injured?
A. I iin't positive. It might have been a day or might
have been two days. I know· he got hurt after we come out.
·Q. It might have been thirty days~
A. It might have been two or three days.
Q. It might have been hvo weeks?
A. Oh, no, sir, it wasn't that long.
Q. You are sure it wasn't that long?
A. No, sir.
.
Q. Where did you go after you left the hold of this ship Y
.A. A day or hvo after we left there, I h~ard .he was hurt.
Q. There "ras nothing the matter with this ladder?
A. So far as I could see.
Q. It was a good-ladder?
A. So far as I could see.
Q. It hadn't been patched up?
A. No, sir, I didn't see no patches on it.
Q. No patches on it. at a.ll ~ If it had been patched you
eould have seen them because you went up and down it, as
your counsel says, a. gTeat number of times 7
A. Yes, sir.
·
.
Q. It didn't sag any with you, did itt
page 123} A. No, sir.
Q. Ho"r long a ladder was itT
A. I guess the ladder must have been about 12 feet~ 10 or
12 feet down in the hold_

------ ---
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Q. Were there any 'vhite men worldng in the hold at the
time J\iunford's gang 'vas working down there-any whit~
men working in the hold t
~- ~o, sir.
.
Q. And you people worked down there two or three days t
A. Yes, sir.
Q. The same ladder which you people used had been used
on the ship all the time "rhile the repairs were being made!
A. As far as I know, yes, sir.
Q. And was left on the ship 1
A. Yes, sir. vVe 'vent there and found it there and used
it and left it there.
Q. Where is the ladder now?
A. I don't know. You asked another question.
Q. What happened to the ladder immediately after Mr.
Bland 'vas hurt t
A. I don't know tha.t, sir.
Q. Did you work down in the hold of that ship after he was
hurtY
A. No, sir.
.
Q. What is your name-Henry McGoyf
•
A. Yes, sir.
page 124 }- Q. And did you always work along with Robert Nichols Y
A. Yes, sir.
Q. You did?
A. Yes, sir.
.
Q. He testified that he 'vent back there after ~fr. Bland
was hurt. Did you go· 'vith him~
A. After he 'vas hurt t
Q. Yes.
A. I wasn't speaking about after he· was hurt. I was speaking about before he 'vas hurt, traveling on this ladder. I understood you to ask me questions was I working on this ladder that Mr. Bland got hurt on.
Q. I asked you if you worked in that ship hold after Mr.
Bland got hurt~
A. A good while after he got hurt we were to go back and
finish up some work.
Q. How many days after he got hurt 7
.
A. A. week or so because we 'vent back over to the Norfolk
Lighterage Company to work.
Q. Did you have the same ladder there 1
. A. I didn't pay any attention, to tell you the truth.
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page 125 ~

H. C. WILDER.,
.
being first duly sworn, testified on behalf of the
defendant as follows:
Examined by Mr. May:
Q. Mr. Wilder, what was your occupation at the time Mr.
Blan.d was injured 1
A. Carpenter foreman.
Q. Did you have charge of the c,arpenters that were working there on the yard?
A. Yes, sir.
Q. Did you send these men down in the hold to see Capt.
Ellison?
A. I was told to take four men down there to Capt. Ellison and at the same time I went down with them.
Q. Didyuu go down the ladder from which Mr. Bland fell?
A. Yes, sir.
Q. Had you had occasion all along· to go up and down that
ladder?
A. Yes.
Q. Who did that ladder belong to 1
A. To the best of my recollection, it belonged to the ship.
Q. Do you know that it didn't belong to Colonna?
A. We have no ladders around there built like that.
Q. You had occasion from time to time to go up that ladder often!
A. Yes.
Q. ·What is your idea of the condition of that ladder?
A. Well, it 'vasn 't as strongly built a ladder as
page 126 ~ the ladders that we build, though I have been up
it anywhere from one to a half dozen times a da.y
probably during the period of time it was there.
Q. Do you ever recall it sagging with you or giving away
under you?
A. Naturally, made of lighter material, it did sag.
Q. Did it sag a. great dealt
A. No, I 'vouldn 't say it sagged a great deal, nothing
probably to be alarmed over.
.
Q. This ladder, did it have a slit on the side t
A. It was spliced on the rightluind side going up the ladder. That is the condition it was in.
Q. What did that splice do; repair some defect in the ladder?
A. I· couldn't tell you. I never examined it to see.
Q. You know there wasA. There was a splice nailed to the side of it.
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'Q. You didn.'t see this acc~~lent at ·all, did yo'u Y '· ·
A. No, sir: .
·; ·: · L '
· ·
By Mr. Way:.
Q. Mr. Wilder, !l$ I understand it, yon 'vere the carpenter
foreman for the Colonna Shipyard 7
.
. ..
A. Yes, sir.
Q. How long have you been wo1·king there.f
A. Nine years and six months.
Q. Who did Bland work for?
page 127 ~ A.. You mean 'vho was he under directly'
Q.·Yes.
·
A. That mon1ing I was putting him in charge of the job.
Q. You wer~ putting him ii1 charge of the jobt What job
wasfu~l
·
A. Building supports to put tanl<s on.·
Q. In other words, you put. Bland in charge of t~e job
of building the foundation. for these refrigerator tanks in
the holdf.
A. Yes.
Q. There is no question about that 1
A. That is it.
Q. Bland 'vas a man working under you and subject to your
direction a.ncl control, wasn't he?
A. Yes, sir.
Q. Whatever your orders were, Bland w·as to carry them
out; is that right~
A. Yes, sir.
'
Q. And you sent Bland down into the hold of the ship to
have a foreman there building these "foundations for the
tank?
·
A. We went down there and laid out what 've wanted done,
Mr. Allison and the other three men and myself.
Q. Capt. Allison here and you went down with these men
and Capt. Allison· told you what they wanted done down
there?
A. That is it.
page 128 ~ Q. What did he want done?
A. 'Vanted to build a scaffold do'vn there out
of heavy material.
Q. That was the foundation for these refrigerator tanks Y
A. Yes.
Q. And l1e told you how they wanted them built 1
A. Yes, sir.
.
Q. And then you, as foreman, put the men 01~ the job t() do
that 'vork for Colonna 1

.-

;
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A. Yes, sir.
Q. No dispute tl1at, is there,. at all f
A. No.Q. How was that ladder setting-, ~Ir. Wilder? Was it
slanting toward the bow of the boat or the stern of t~e boat Y
A. Slanting toward the stern on the starboard corner of
the hatch, leaning against the after hatch coaming. ·
Q. Is there any doubt in your mind ahout that at aliT
A. None whatever.
Q. Ho·w soon did you get there after Blm1d ,va.s injured f
A. I heard· the fall and 'valked about the distance from
here to you.
Q. Had the ladder fallen to the floor of the hold or was
it still standing7
· A. No, sir, it had caught against ihe pipe and 'vhen I got
back. they had pulled the ladder up.
· Q. You say that this ladder was slanting, the
page 129 } top of it, toward the stern of the ''Gloucester'' Y
A. Yes, sir.
Q. And the bottom of the ladder was slanting toward the
bow of the vessel ?
·
A. Yes, sir.
Q. The forward part of the vessel f
·A. Yes, sir.
.
Q. You say that that ladder had caught on what, when
you came down f _
A. 1\{r. vVharton had caught the ladder the same time that
it had hit the pipe. Tl1ere is a pipe coming up the center
of the hatch on the after coall\ing-for what purpose I don't
know,· but the ladder had gone over to that point.
Q. Slid over to the starboard side?
A. No, to the port side.
Q. And Mr. Wharton had caught it1
A. Yes.
Q. And it was laying against some pipe 'vhcn you came
there?
A. It had caught against tl1e pipe and he had it in his hand,
to straighten it up. The ladder had not gone to the floor at
all.
·
Q. Was the ladder broken 7
A. Well, I went down just shortly after tha.t with a Mr.
Johnson.
.: :.
· . ,·
Q. You went down the same ladder~
A. Same ladder.
page 130 ~ Q. Ho'v many times did you go down the ladder
after that?

j
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A. That was the only time?
Q. How .many times 1

A. That 'vas tl1e only time after that accident. 1 went
down and came up the ladder.
Q. Where is Mr. Johnson!
A. I couldn't tell you.
Q. Didn't you put some other carpenters to work in the
hold of the ship after that~
A. 1\!Ir. Johnson.
Q. Who else was with Mr. Johnson 7
A. With Mr. Johnson \Yas · ~Ir. Spry and Mr. Wharton.
The other man I don't exactly recall.
Q. Did they go down in the hold of the ship and go to
work~

A. Yes, sir.
Q. Did they go down this ladder?
A. Yes, sir.
Q. Come up it¥
A. I couldn't tell you that.
Q. Any other way for them to get out except to co~e up
that ladder at that time~
A. I couldn't tell you that. Some of those boats had
stanchions in them with spikes on them. I couldn't tell you
whether that one did or not.
Q. You didn't find any other way to come out 1
page 131 ~ A. I couldn't very handily get out any other
way.
Q..All of those men-no question about that-were working for Colonna under your direction T
A. Yes.
Q. Under your control and you could tell them where to
go and what to do ~
A. Yes.
Q. Capt. Allison told you 'vhat he "\vanted done, that he
wanted these foundations built for the tanks¥
A. Yes.
Q. And then you sent these men there to do that work t
. A. Yes, sir.
Q. Isn't it true, 1\!Ir. Wilder, before any work "\Vas done,
before Mr. Bland started to go down there, that you, Capt .
.Ellison, Bland, Spry and Wharton all we11t down in there
to see what work they wanted done~
A. Yes, sir.
i:q~~;:· Eillison said he wanted these foundations built!

-.

. Q. He told you how he wanted them built Y
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A.
Q.
built
A.
Q.

Yes.
Did he tell you what kind of material he wanted them
out of~
Yes.
And you put the men on the job to do it 7
A. Yes, sir.
page 132 ~ Q. And· Bland was the foreman of those men
down there¥
A. He was to take charge of the job, yes, sir.
Q. Under you?
A. Yes, sir.
By Mr. 1\{ay:
Q. Capt. Ellison sent these men back on deck to get their
tools. They came do,\rn once and Capt. Ellison showed them
'vha.t he wanted aJld sent them after the tools'
A. It wasn't necessary to send after the tools. They had
to have the tools to work with. He didn't have to send them
for his tools. ·
Q. As a matter of fact, he did send them for the tools 7
A. As a matter of fact, the men would get the tools whether
they were told or not. Whether they were told Qr not, I
couldn't say.
Q. Capt. Allison pointed out the ·work he wanted done?
A. Sure, he pointed out the work he wanted done but I
can't day whether he told them to get the tools.
Q. What was Capt. Allison supposed to be doing down in
the hold of the ship 1
A. He was superintendent of the work for the owners of
the vessel.
Q. He was there seeing the work was done like he wanted?
A. Yes.
~

By l\Ir. Way :
Q. If you put in a piece of bad timber there,
Capt. Allison wouldn't accept that, would he? He would
make you take it out1 Didn't he several times make you
take timber out and put better timber in f
A. If I was to do tha.t I expect he would.
Q. That is 'vhat he was looking for? He was looking to
you for results~ He wanted this work done properly?
A. That was his business.
Q. His business there on the job, l\Ir. 1Vilder, was to see
that this work was done properly, wasn't it?
A. Yes, sir.
page 133

94

Supreme Court of Appeals of Virginia.

Q. And if you didn't do it properly he wouldn't accept the
work, w·ould heY
A. I don't think he \vould.
Q. Unless it happened to get by him. At times it will get
by the best?
A. Sometimes if you are shrew. d enough you can get by.
Q. Some of the men testified this morning that Capt. Allison on two or three occasions made them take timbers out
and put better timbers in there. rrhat. \VOuld be in line with
what he was doing there, \Vouldn 'tit¥
A. Yes, sir.
·
Q. These men, Bland, Wharton and Johnson and Spry were
·
working for Colonna, \Veren 't they¥
.
A. Yes, sir.
page 134 ~ Q. I-Io·w ·much does a carpenter get an hour f
A. Now they are getting 70 cents.
Q. Did you charge the owner of the "Gloucester" 70 cents
an hour on. their \vork or more ~
A. I couldn't tell y~u.
Q. The accounts that are rendered to the owners of the
''Gloucester'' will sho\v. that 1
A. Yes, sir, that will show.
Q. Just what was your position over there?
A. Carpenter foreman.
Q. You were foreman of all the carpenters working for
Colonna. Shipyard "1
A. Yes, sir.
Q. And on this particular job you had put ~:lr. Bland as
head man of the four that were working down in the hold of
the ship?
A. Yes, sir.
Q. Did J\ir. Allison haYe any right to hire men as carpenters or discharge them?
·
A. Not that I kno\v of.
Q. Who does that?
A. I do the hiring and lay them off.
Q. When a man doesn't suit yout you la.y him off 1
A. Yes, sir.
Q. J\1:r. A.llison didn't have anything to do \Vith thatf
l~.. No, sir.
page 135 ~ Q. He didn't have any control over your men
so as to say who he ",..ould hire or fire Y
A. No more than he would say who he would like to l1ave.
lie had no right to fire or hire a. man.
Q. When he wanted a piece of work done, he told you what
he wanted done and you sent the men there to do it Y
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A. That is rignt.
Q. Yon are a. one armed man, I notice. I don't mean to
refer to any injury but I mean you had lost your arm before
this ac-eident, hadn't you Y
·
A. Yes, sir.
Q. You ·went up and down tl1is ladder!
A. Yes, sir.
Q. Did you have any difficulty going up and down it 7
A. No.

By a tTuror:
.
Q. Whose ladder was that, the steamboat's or Colonna's ¥
A. To the best of my recollection, it belonged to the steam·
boat.
By Mr. Way:
Q. Do you lmow that it belonged to the steamboat company?
A. It was on her ·when she come there. That was the first
ladder that we used and was on her when she come there.
Q. Colonna ·was doing all of this 'vork on the ship, wasn't
l1e?
·
A. Yes,. sir.
page 136 } Q. He 'vas doing it as a contractor for these
people, wasn't he? Are you going to tell the jury
there is no duty on your part to furnish any ladder or furnish anything? Is that what you mean~
A. The ]adder 'vas answering· the purpose.
Q. It was answering the purpose and you went ahead and
11sed it, the Colonna people?
A. Yes, 've used it.
Q. If there hadn't been one there, it "rould have been up
to you to build one and put there, 'vouldn "t it?
A. We wouldn't have had to build one. We would have
shoved one in.
·Q. Then w·ho 'vas it up to to furnish the ladder if there
'vasn 't one there ~
A. We would have furnished the ladder.
.
Q. It was up to you to furnish the ladder, wasn't it Y
A. If there 'vasn 't any there. .
.
.
Q. Through the courtesy of the boat, you went ahead aud
used their ladder? That is right Y
A. I don't kuo"r whether it was the ·courtesy of the boat
Q. You 'vent ahead and used it?
A. We used the ladder beeause it was there.
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By Mr. May:
Q. Is it customary for your people to tie ladders such
as the ladder that was used in this case, at either the top· or
bottom while the ship 'vas being fixed there?
page 137 ~ A. Well, in that case if we had fastened the ladder, moving it frequently, 've 'vould have had to
unfasten it and shift it around. All 've had was a scotch fastented to the bottom to keep the foot of the ladder from sliding and the top was laying against the coaming, but you
take long ladders-they are fastened generally.
CROSS ELI\.!\1INATION.

By Mr. 1'Ierrill:
Q. Mr. ·wilder, you are still v;orking for Colonna Shipyard?
A. Yes, sir.
Q. Still carpenter foreman?
A. Yes, sir.
Q. And you come here and tell that jury that ladder was
not as strong as you all had f
A. No, sir, it wasn't as strong as our ladders.
Q. And it sagged some with you1
A. Well, it is bound to give a little because it ·wasn't as
heavy.
Q. And it was patched on one side or the otherY
A. Yes, sir.
page 138 ~

RE-DIR.ECT EXAlVIINATION.

By Mr. Way:
Q. How long had you known that ladder was not as strong
as it ought to bey
Mr. 1\Ierrill: Counsel for the other side have examined this
man.
Mr. Wa.y: He is not my ·witness.
Mr. Merrill: They ''rent over it a half dozen times, and
I didn't open my mouth. They asked him about the ladder
and I asked him one or two questions and :Nir. Way is going
to take him over exactly the same thing.
The Court : You c~n re-examine him.

By Mr. Way:
Q. You tell the jury that you didu 't think the ladder waP
as strong as it. ought to be~
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A. The ladder for the material it was m·ade of, ·was as
strong as it could be, but I say the ladder wasn't made out of
as heavy material as we make them.
Q. Did you have other ladders there?
A. We have ladders of our o'vn, yes, sir.
Q. If this ladder 'vasn 't sufficient, why did you not put
one in there ?
A. These fish boa.ts use a lighter ladder than we make for
convenient handling.
_
Q. Your men 'vere going up and dow·n 'vorking in this fish
hold, weren't they?
A. I went up and down.
page 139 ~ Q. You went up and down on the ladder?
A. Yes, sir.
Q. Everybody else went up and down the ladder f
A. Yes, sir.
Q. Nobody else had any trouble at all that you know of?
A. I didn't.
Q. Did you kno'v of anybody else tha.t did Y
A. I don't know of any one else that did.
By the Court :
Q. After the accident was the ladder tilted up on one side
or perfectly straight 1
·
A. No, it wasn't.
Q. Straight?
A. Yes, sir.
By

~Ir.

Way:

Q. ~Ir. 'Vilder, were you 'vorking for Colonna when this

vessel, the "Gloucester", was brought there?
A. Yes, sir.
Q. It was brought there in October before or sometime
in the fall before?
A. Well, I couldn't tell you.
Q. Some months before 1
A. I kno'v it w·as brought there during the winter time or
the early winter, just before fishing season closed.
Q. She had had a big fire aboard Y
A. Yes, sir.
page 140 ~ Q. And a gTeat part of it was burned away;
is that right?
A. Yes, sir.
Q. And you had been making extensive repairs on that
vessel for several months before this accident, hadn't you?
A. Yes, sir.
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By Mr. wierrill:
Q. She was lying in the Elizabeth River at the time this
man was injured at your dock?
A. Yes, sir.
Q. Is that a navigable stream'
A. Yes, sir.
By a Juror:
Q. 1\Iay "'""e have this gentleman show ·where the ladder was
resting?
A. The head of it was resting· on the after starboard corner of the hatch, just the same position that ladder is. It
wasn't sitting over here. It 'vas resting against this ledge
here.
By Mr. Way:
Q. On what exhibit is this?
A. This is the athwartship hatch coaming, on the after side
of the hatch face. This is your solid hatch coaming. It has
a strong-back beam across the hatchway and this. ladder-

page 141

~

By a Juror:
Q. Does that go all the way through? ·
A. It goes all the way through. There may be a stanchion
underneath that. This ladder sets against the afler hatch in
this corner.
Q. It was sitting exactly where that ladder was setting~
A. Yes. That may be straight up and'down. I am not in
a position to say.
Q. I mean in this position with reference to the coaming?
A. Yes.
Q. Did it rest against the pipe 1 After it fell was it resting against the pipe?
A. It came over and hit the pipe.
Q. That is the pipe right there~
A. Yes, sir.
Q. The base didn't kick out f
A. No, there was a stop nailed on the bottom.
Q. It couldn't kick out from the bottom?
A. No, sir, it 'vas scotched at the bottom.
Q. And the ladder fell and struck this pipe 1
A. The ladder come over to the pipe here.
Q. Did lie fall with the ladder?
-_A. No, sir, he fell the way the ladder went.
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Q. Where did it slip from 7
A. From the top here.
Q. And when you sa:w the ladder, it was over
page 142 ~ against this pipeT
·
A. When I got back. I came around this side
and went up on the po1:i_ruw.p_deck, on the port side, and I
heard it fall and I cameba.ck. 1\'lr. Wharton had caught the
ladder and put it ba~k that way.
Q. It hadn't moved at the bottom at all t
A. The bottom 'vas still scotched against· the brace.
Q. You mean both of the uprights were standing on the
floor of the hold, setting down there, fastened securely Y
A. Wasn't fastened, no, just set against a scotch to keep
it from sliding out.
Q. That would mean only one side 1
A. No, both sides but the way it fell one side would only
·
be sitting there.
Q. That means one side would have· kicked up~
A. Sure.
·

hfr. May: I didn't get your question.
A Juror: What I was trying to get at, was whether the
whole ladder went over or whether the cros-s pieces would
have slipped. In other words, the hvo units would stay on
the· floor and the 'vhole ladder 'vould have caved sideways.
By Mr. 1\tfa.y:
Q. What was your answer?
A. The whole ladder 'vent over.

page 143

~

By Mr. Way:
Q. Mr. Wilder, I understood you, in ans,ver to
questions propounded to you by his Honor just no,v, to say
that after Bland had fallen and you went down that ladder
and up it that both of the uprights 'vere perfectly-straight?
A. I never noticed whether they were perfectly straight
or not. I say it didn't slip one sided. In other words the
ladder appeared as good as it was before, to me.
Q. You didn't notice any difference in it at all~
A .. No, sir.

By Mr. 1\ferrill:
Q. :rvrr. Wilder, I understand you to say that the top part
of the ladder 'vas resting on the after part of the hatch coam·
ing; is that right, of that particular hold?
A. Yes, sir.
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Q. I 'vant to ask you some questions about that because Mr.
Bland testified this morning that this ladder had been swung
around to this position herej in other words, had been turned
over \Yhen he went out there. I want to ask you this question before I take that up. Had not the ladder some time
prior to that been resting against this cross bar some weeks
or days or months before that~
A. It had been at practically· every a.ngle of the hold.
Q. In other words, it 'vas not fixed at this point at all~
A. Secured, you mean~
Q. Yes.
A. No.
page 144 ~ Q. Some days, probably some weeks, it had been
against the cross beam~
A. Yes.
Q. I believe it is true tha.t this ladder was not long enough
to come up to the top· of the hatch coaming, was it 1
A. It lacked a little of coming up to the top.
Q. ~Ir. Bland testified that the morning he went down there
this ladder had been swung over there, la·ying over against
that side. Are you prepai·ed to say ~Ir. Bland is 'vroug about
that1
A. The ladder 'vas laying against here because we went
down the after side of the hatch.
Q. "\Vas that before or a.fter the injury1
A. We went down from the a.fter side of the hatch.
Q. If it were around here it 'vould still be at the after
side of the hatch~
A. No, it would be the starboard side of the hatch.
Q. As I understand, looking this 'vay, you are looking to
the aft of the ship?
A. Yes.
Q. So that any position to the rear of this cross beam here
would be in the after part of that hatch 'vay, wouldn't it~
Any position 'vould be in the after part of the hatchway,
assuming t)le beam was midway~
A. Suppose the ladder was sitting against the beam and
leaning forward.
page 145 ~ Q. 1\fr. Bland didn't say that. He said the ladder had been turned over and was in that position. A.re you prepared to say, Mr. Wilder, on your oath,
that it was not?
·
·
A. The ladder 'vas setting just like that ladder is setting
there.
Q. Yon are certain of that 1
•
.
A. Mr. Allison went down and I followed him· down.
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Q. Mr. Wilder, I don't question your veracity about it.
You might be mistaken or J\Ir. Bland might be mistaken about
it. Can you tell us how that ladder was setting say two days
before this accident 1
A. No, I couldn't.
Q. And you couldn't tell us how· it was setting two weeks
before?
A. No.
Q. Or two months before f
A. No .
.Q. Although you went up and do"rn it practically every
day?
A. Yes.
Q. And you might be mistaken about its position that morning, might you not, Mr. Wilder 1
A. It. could be a chance but I am quite sure the ladder
'vas sitting on the after end of the hatch.
Q. How long have you known J\'Ir. Bla;nd, Mr. Wilder
A. I have l>een kno,ving him about eight years.
page 146 } Q. Just about 1918? .
A. Somewhere thereabouts.
Q. Do you know his reputation for truth and veracity?
A. As far as I know, it is good.
Q. He has a splendid reputation in every respect, doesn't
he?
A. As well as I know. I never heard anything against it.

Mr. May: "\Ve object to that line.
The Court: Strike it out.
Mr. Merrill : I want to note an exception because I think
under the Virginia decisions wherever testimony is contradictedThe Court : I understand.
By Mr. "\Vay:
Q. How quickly did you get there and look over in that

hatch a.fter Bland fell?
The Court: He has been all over that.

By Mr. ~Ierrill:
Q. Did you help take 'Mr. Bland out of the hold of the ship 1
A. No, I went up and got the stretcher and sent it dqwn. 1
was down there when they hoisted him out.
Q. He was unconscious at the time, wasn't he~
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A. Apparently he was. I took it for granted that he was
unconscious.
~

By a Juror:
Q. Assuming that that ladder there is in the
position that it was ·when this man fell, which was the 'veak
side of that ladder 7
A. The right hand side going up the ladder. That is the
side the splice was on.
Q. You 1nean when you faced the )adder?
A. Yes, sir.

page 147

By 1\ir. lVIerrill :
Q." My recollection is-I may be mistaken-tha.t all of the
witnesses who have testified in this case about the splice
testified just to the contrary, that it was the left side of the
ladder that had b~en broken and spliced. I may be mistaken
about that.
The Court-: I think you are mistaken. I think the witnesses testified it was the rig·ht hand side g·oing up.
Mr. Merrill: It would be the same going· up or down.
By J\!Ir. 1vierrill :
Q. Mr. Wilder, I don't think I am mistaken 'vhen I say
that Mr. Haskett, Nir. Ball, Mr. Spry and 1\{r. Pfilbreck and
1\tir. Bland testified that it 'vas the left side of the ladder that
had been broken and spliced and you now say it 'vas the right
side. ~light you not.::be mistaken about that¥
A. The ladder being the same width on each
page 148 ~ end would be reversed end for end which would
put the left side on the right side and you, moving
the ladder around, don't know whether you put the top side
up or down.
Q. So that the day of the accident you don't know whether·
it 'vas the left side that 'vas spliced or right side~
A. When I went down it was the right side that 'vas spliced
that morning.
Q. You think it 'vas the right sidef
A. Yes.

By the Court :
Q. .As you go do'vn would it be the right side or left side 1
A. Facing tl1e ladder, the left side.
Q. Facing the ladder the right side?
A. Yes.
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Q. As you go down, facing the ladder, it would be the
right sideZ
A. Yes.

page 149 }

G. H. WHARTON,
being first duly sworn, testified on behalf of the
defendant as follows:

Examined by Mr. May:
Q. Mr. Wharton, how old a man are you f
A. I am 64 in ~farch.
Q. Are you a carpenter by trade?
A. I have been at it for about 20 years.
Q. How long have you been working for Colonna Shipyard¥
A. Off nnd on about seven or eight years. I haven't been
there steady. ·I have been there and other places.
Q. Where do you live?
A. South Norfolk.
Q. Do you kno'v n:fr. Bland here?
A. I got acquainted with him around about two years ago,
I guess.
Q. Do you kno'v him very pleasantly?
A. We was pleasant when I 'vas with him.
Q. Is he a good manY
A. Yes, sir, agreeable to get along 'vith.
Q. Mr: Wharton, do you recall the morning that ~fr. Bland
was injured from the ladder on this ship "Gloucester"? .
A. What day of the month, you mean·¥
Q. Just the date.
. A. It was the 12th day of April.
·-:: Q. Were you with l\1r. Bland¥
A. Yes, sir, I guess in about three feet of him probably.
Q. When did you first get with him that monlpage 150 ~ ing~
.
A. I got with him there at Colonna Shipyard.
J\IIr. Wilder put me and the other gentleman here-I know his
name if I can think of it-to go to work-John Spry. He put
me and John Spry with him to go to work and put him as the
leading nmn.
Q. Mr. 'Vilder put 1\Ir. Bland in· as the leading man?
A. Yes, sir. B.e went dow·n to get instructions from tha
captain how to build a platform for a ta11k that he wanted
to put in the ship.
Q. Had you occasion to go up a.nd down that ladder before
~Ir. Bland 'vas injured?

------~
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A. The captain and 'vell all three was down there. After
he mentioned how he wanted the work done, we went out
after our tools. Mr. Bland was the first man that got his
box and started Q0''.'11 the ladder and, unfortunately, he fell ..
Q. What was the condition of that ladder~
A. I have been up and down it several times since that
day and it seemed to be all right, as far as I kno\v. He had
his tool box on his shoulder.
Q. Just a minute, and I ,·dll get to that. Did the ladder
sag with you or appear to be in bad repair Y
. A. I never noticed it. I have been up and down ladders
stronger than tl~at and been up and down ladders weaker ·
than that.
.
Q. Had you been down that ladder any before
page 151 ~ that morning¥
A. No, sir, not that I remember. I don't remember I worked on the ship any before.
Q. Did you go up and down it several times after Mr. Bland
was hurt?
·
A. Yes, sir.
Q. How long did you 'vork there in the hold of the ship
after Mr. Bland was hurt?
A. I was taken sick a day or two after,vards and went home..
I never 'vorked on it any more after that.
Q. But you 'vent up and down it for several days~
Mr. Merrill: For a day or hvo.
By :1\fr. Way:
Q. For a day or hvo afterwards f
A. Yes, sir.
Q. Do you know whether that ladder was repaired 'vithin that day or soY
A. I do not.
Q. Where 'vere you 'vhen ~fr. Bland started down the ladder?
A. Standing practically alongside of it.
Q. How is that~
A. I was standing practically alongside of it when he
started down.
Q. Were you the second man in line or were you just behind Mr. Bland?
·
A. Right behind him.
Q. Mr. Spry-,vhere was he?
A. He 'vas right behind me.

-~------·
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Q. JYir~ Spry, in order to see what was going
on down in that hold would have to see all the
way through you, in order to glance down there f
A. I was standing right at the entrance.
Q. But you stated, as well as you recall, that he 'vas behind you?
A. He 'vas standing right behind me. He was ready to
go down right behind me as I was ready to go down behind
Mr. Bland.
Q. Were you noticing Mr. Bland as he w·as going down
the ladder7
A. I was the first man that hollered out. · I was looking
right at him.
Q. Which way was the ladder sloping on that ship?
A. Aft.
Q. Slanting aft?
A. Yes, sir.
Q. Do you recognize that picture 1
A. I couldu 't see it 'vithout. my glasses. The ladder was
slanting in that kind of shape and the ladder ·was in that kind
of shape.
Q. It was against the a.fter side of the hatch?
A. Yes, sir.
Q. Did you see what caused that ladder to slip?
A. He got unbalanced.
Q. Tell thP. jury just how Mr. Bland went down
page 153 ~ that ladder?
·A. Well, he shouldered his tool box and going
down there he had it on his shoulder.
Q. Did his box hit the after side of the hatch or the port
side or starboard side~
A. I don't remember but it was right behind him, the 'vay
he was going down, and he wa.s easing· over to get that by there
and in doing that he lost his balance. That caused the ladder
to turn and when the ladder turned he fell down.
·
Q. You are positive that that tool box hit the coaming of
·
the hatch Y
A. Yes, sir, it did. I saw him when he tried to ease off.
Q. What did he do when that tool box hit that hatch?
A. He was trying to ease it off so he could get down the
ladder.
Q. Did he try for some little while?
A. He made very few trials until the ladder turned and
he lost his balance. When the ladder turned I grabbed it.
Q. Did the hitting of the tool box against the corner of
the hatch have anything to do with the ladder sliding?
page 152

~
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A. Probably if he had stayedQ. How 'vas that 1
A. If he had lost his balance the ladder would have hit
him.
Q. The hitting of the box against that hatch
page 154 ~ caused him t'o lose his balance~
A. By his getting it off there.

l.VIr. Merrill : He is leading him right along. I think he ought
to let the witness tell what occurred in his own way.
By Mr. May:
Q. What caused Mr. Bland to lose his balance?
A. By trying to get his box off there. He got too far on
one edge of the ladder.
By Mr. Way:
Q. Who directed you to go down there, Mr. Wharton, to
your work?
A. Of course, whenever we are sent to go .to work there
is generally a ladder there to go down or some conveyance.
Q·. Who was your foreman 1
A. You mean in the work, who put us. to work?
Q. Who was the foreman over you and Mr. J?land?
A. Mr. Wilder.
Q. You work for the Colonna Shipyard?
A. Yes, sir, of course he does the hiring.
.
Q. And Mr. Bland ''ras the immediate foreman over you
all and would ha:v.e been if you had got do'vn there to work?
A. Yes.
page 155 }

CROSS EXAniiNATION.

Bv 1\IIr. ~fen·ill :
··Q. l\!Ir. ·wharton, as I understand your evidence, you had
not been down in the hold of that ship before Mr. Bland was
injured ; is that right 1
A. Sir?
Q. You had not been down into t.he hold of the .ship at any
time before Mr. Bland was injured¥
.A. I didn't say that. I said 've had been down there. We
got the dimensions from the captain how he 'va.nted us to
work.
Q. Then you did go down there that morning?
A. Yes, sir.
,
Q. But had you been down there at all before that day~
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· A. No, sir..
Q. You had not been down tl1ere at all before that day!
A. No, sir.
Q. But after his injury you did go down there some few·
times·i
A. Yes, sir.
Q. And, as I understand your evidence, a day or so after
that you were taken sick~
A. Yes .
. Q. And you don't know what happened to the ladderY
A. No, sir.
Q. Did y<.;>u ever go back to tha.t hold to work again, Mr.
Whartonf
page 156 ~ A. Not on tha.t trip, no, sir. I 'vent and got
my tools and they put me on another job.
Q. Do you know what became of that ladder¥
A. I do not. It was there when I broug·ht my tools out.
I don't know what became of it.
Q. N o,v, so far as you could see, the ladder was all right ~
A. Well, I have known heap stronger ladd.ers and I have
·
known some considerably worse.
·Q. Did you see any break in the ladder at all f
. A. I never noticed any break.
Q. Did you notice that the ladder had been spliced at all!
A. No, sir, I didn't notice that.
Q. If the ladder had been spliced, Mr. Wharton, you would
have noticed it, woulcln 't you f
A. There is rea.son that I should.
Q. There was nothing to prevent yo1;1 from seeing it if it
had been spliced f You 'vent up and down it a number o.f
times?
A. Yes, sir.
Q. Did it sag with you any, Mr. Wharton~
A. It was a slender ladder-slenderer ladder than what
1\Ir. Colonna's people have there for their own purpose.
Q. Did it sag with Y9U?
A. Very little, if any.
.
Q. 1\IIr. Wharton, as I understand from your
page 157 ~ ·own evidence, Mr. Bland while descending this
ladder with his tool kit on his shoulder, struck the
hatch coa.ming and in an effort to lift the tool kit from the
hatch coaming, the ladder went over to one side f
A. Yes, turned over.
Q. So he didn't fall at the time his tool kit struck the hatch
·
coaming at all, did heY
A. No, sir. I am pretty certain he didn't.
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Q. He was trying
A. Yes ..

·

to move it awayf

Q. When it did fall Y
A. Yes, sir.
.
Q. Then according to your evidence if tl1e top part of that
ladder had been lashed, that accident would never' have happened, 'vould it, Mr. Wharton¥
A. I couldn't tell you about that.
Q. If the top part of the ladder had been lashed and the
ladder had been tied at the top, the ladder would not have
gone over with him~
·A. It wouldn't sag.
Q. So if it had been fastened it 'vouldn't have slid away
with him, '\vould it, Mr. Wharton Y
A. No, sir.
page 158 ~ By a Juror :
Q. Was it the front where this box hit on the
coaming or back Where did the box hit, in front of the
man that 'vas carrying it¥
A. On the back. He was going down and struck his
shoulder on the corner of the hatch.
Q·. How wide is the hatch~
A. I don't remember. I didn't take any particular notice
of it.
Q. He was going down the ladder, facing the ladder, was
he not1
A. Yes, sir.
Q. Yon don't know how wide it is across from here to here!
A. I don't know. It is wide enough to go down there without anything on your shoulder.
Q. Was that ladder right in the corner of the coaming!
A. No, sir.
Q.· It was not in the corner?
A. No, sir, not exactly.
Q. Ho,v far from the corner?
A. I couldn't exactly say but it was maybe two feet.
'Q. If it was that far away, how could the back part of the
chest or ldt have hit the corner?
·
A. All the hatches 'veren 't off. It was raining that day
and they were. trying to keeppage 159 ~ By Mr. Merrill :
Q. It was raining1
A. It had been raining and they ·were trying to keep it
closed up so you could 'vork under there.
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Then you mean in response to what the juror said the
part struck the hatch and not the hatch coamingY ls
right 1
Yes.

By a Juror:
.
.
.
.
Q. Was there anything setting on that hatch that could
have held the chest, any cleat there or was it smooth as boards
would make it?
A. No, it w·as a hatch over there.
By Mr. Merrill:
.
Q. Let me understand you. The back of 1\ir. Bland's kit
did not stril{e the hatch coaming but struck a hatch that was
partly over the hatchway; is that right f
A. Yes, sir.
Q. Is that right, Mr. Wharton?
A. I guess you call it a hatch.
.
.
. Q. you know that the hatchway itself was at least 10 or
12 feet wide and twenty some feet longY
A. It wasn't all open. All the l1atches weren't off.
Q. Because it had beep raining that morning?
A. To the best of my recollection, it had be.en.raining some,
yes, sir.
Q. So there. is no question about the fact that
page 160 ~ l\{r. Bland, no matter where this ladder was
.
placed, whether at the after end or on the side,
his box didn't strike the coaming at all but struck a hatch that
was partly over the hatchway?
·
A. Yes.

By Mr. May:

.
.
.
.
Q. There is still some doubt, l\ir. Wharton, in our mind
as to just what this tool box hit. Did it' hit the hatch cover;
what would cover the hold, or did it hit the side of the coam.:.
ing or just what heppened f
Mr. Merrill: He has answered it three or four times.

By 1\tir. May:
.
Q. Just what did the tool box hit~
A. I believe it hit up on the hatch~
By the Court:
Q. The hatch cover!
:A. Yes, sir~

'
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Q. (By Mr. Merrill) You know what a hatch cover is: You
have been working on ships a good deal¥ You know a hatch
cover covers up the hatchway Y ·
A. Yes.
Q. And you know what a hatch coaming is, don't ·you, Mr.
.
Watson?
A. Yes.
Q~ A hatch coaming is that part which runs. up beyond the
deck around the hatchway, isn't it'
A. You have got me sort of balled. It either
page 161 ~ hit the hatch cover at the corner or the hatch. I
wouldn't be positive. Something hit the man's
box.

By Mr. Way:
Q. One of the jurors has suggested you put a book on your
. shoulder and get up and show how he 'vas coming down~
A. Here was the ladder coming do·wn and he was trying
to ease the box off and he lost his balance.

By a ,Juror:
Q. Did he come down face forward?
A. He was going down the ladder face forward.
By Mr. Wa.y:
Q. Facing the ladder?
A. Yes. He had one hand on the ladder and he lost his
balance and the ladder turned with him like that.
By Mr. Merrill:
Q. Mr. Wharton, how long ha.ve you been 'vorking on boats?
A. Seven or eight years, ever since I have been over in
the shipyard. I was there during the war.
Q. There is no question about the fact that you know the
difference between a hatch coaming and hatch cover, is thereY
Yon kno'v the difference, ~fr. Wharton f
A. I have been a· little on boats.
Q. Of course, you know the difference ~
page 162

~By

Mr. Way:
Q. People ask you questions from every direction. It is a pretty -trying tiling. If I understand you, this
man was coming down and here is the ladder. ·rhis represents the ladder, and he has his face to-that; is that right?
A. Yes.
Q. And as he starts do,\'11 that ladder this strikes against

l

Colonna Shipyard, Inc., v. William H. Bland.

111

the coaming· or hatch or something and he was working that
off and it over balanced him; is that right 7
A. Yes.
Q. Is there any doubt about that at all 7
A. No, sir.
Q. Now, you say you worked there the next day?·
A. Yes, sir.
Q. Did you work any in the hold that dayf
A. Yes, sir, I worked in there that day.
Q. Speak out as loud as any of us. You worked that day I
A. Yes, sir.
Q. Did yon go down in that hold and work?
A. Yes, sir..
Q. How did you· go down
A. Down that ladder.
Q. Did you come out of the hold?
A. I did.
·Q. How did you come out?
A. Come out that ladder.
Q. The same ladder f
page 163 } A.. The ·same one.
Q. Same condition it \vas before?
.A. Same way.
.
·Q. Same condition it \Vas before~
A. So far· as I know.
Q. Did you ·work there the next day in that hold?
A. Yes, sir, I \vorked down there-I don't know. I worked
tl1ere the next day or the third day.
Q. You certainly \Vorked the next day?
A. Yes, sir.
Q. Did you go down that ladder?
A. I certainly did.
Q. l)id you come up to your dinner and go home to·dinnerf
A. I didn't go home to dinner.
Q. You came out ·somewhere to get your lunch?
A.. Yes.
Q. You came up the ladder to do that?
A. Yes.
Q. You "rent back down it when you went to work?
A. Yes.
Q. Did you come out that night 1
A. Yes.
Q. Same ladderf ·
.
A. That ladder stayed there as long as I worked on the
ship.
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Q. Did you see anything wrong about it, any
page 164 ~ difference from what it was on the day of this
accident~

A. No ·more after tha.u I did before.
Q. Have you any ~nterest in the world in this case or any.:
body except to tell the truth t
A. Not a ·bit in the world.
Q. And you have been living in Berkley how long~
A. Seven or eight years, since before the war. I was there
during the war and worked with them until Armistice Day.
Q. When he started down that ladder you say that that
tool box caught on something on the hack of it Y·
A. Yes.
Q. Which shoulder did he have that tool box on Y
A. I really couldn't say. Some people tote it on the right
and some on the left and I couldn't say whether he had it on
his right shoulder or left shoulder.
Q. If he had it on his left shoulder, where was his right
handY
·
A. His right hand, of course, would be on the ladder.
Q. How close was the end of that ladder to the top of the
hatch?
A. I don't know. I didn't measure the distance It wasn't
quite to the top, not quite. I don't lo1ow: exactly how much.:
Q. And he had one hand holding the tool box and the other
hand was on the ladder or '\vas it on the hatch Y
page 165 ~ A. It was either on the ladder or the coaming.
Q. You don't know which one ~
A. I couldn't tell you.
Q. Is this approximately the shape of the hatch, oblong!
-A. Yes.
Q. vVh.ere would be the relative position of the ladder;
using this as the hold y would the ladder have been over
here or in the.~middle?
A. The ladder would be along here, as near as I could tell
you.
Q. And what would have been approximately the distance
from here to this corner?
A. I don't know.
Q. It w·ould have been severai 'feet f
A. I couldn't tell the distance.
Q. Then the man coming down the ladder could not have
hit the back of that chest against the side over here, could
he~

A. It was closer.
Q. Ho'v close would you say Y
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A. Two or three ie~t.
Q. How far 'vo
that kit have extended over his shoulder
a.t the back 7
A. A foot nd a half probably.

a

Mr. Way: That is the defendant, Colonna Shipyard's case.
·

G. E. ALLISON,
being first duly sworn, testified on behalf of the Marine
Products, .Incorporated, as follows:
Examined by Mr. Way:
Q. Your name is Capt. G. E. Allison, is itY
A. George E. Allison, yes.
Q. Where do you live, Captain?
A. My home is Stonington, Connecticut.
Q. vv11ere is your home nowY
A. I am general manager of the 1\!arine Products, Incorporated, a.t Reedville, Virginia.
Q. Ho'v long have you been in Reedville, Virginia ~
A. I think since somewhere around the 1st of· February.
Q. Were you at Norfolk any time this spring in connection
with the steamer ''Gloucester" while she was here?
A. I was.
Q. When did you come to Norfolk, Captain i
A. I should say somewhere around between the lOth and
15th of February.
Q. Were you on the ''Gloucester'' a good part of the time
while you were down hereY.
A. I was off and on her.
Q. \Vhat kind of vessel is the "Gloucester"?.
page 167 ~ What business is she in?
·
A. A steam vessel engaged in the Menhaden
Fishery.
Q. Her headquarters are at Reedville, Virginia~
A. Reedville, plying up and down the Atlantic Coast, from
Florida to 1viaine.
Q. Captain, is this a photograph of the "Gloucester"?
A. Yes, sir.
Nir. Way: I will put that in ma.rked Exhibit ''C''.

By Mr. Way:
Q. You say you came here sometime in February 7
A. Yes, sir, along about the lOth or 15th.
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Q. ·What kind of work, what particular work.was to be done
in the hold, in the fish hold. Let me go back a little bit.
Have you measured the hatch leading to the fish hold on the
''Gloucester'' Y
A. I did rneasure it.
Q. How wide is it Y
A. 12 feet.
Q. How long is that hatch?
A. 24 feet 7 inches.
Q. About how deep is it~
A. From the top of the hatch coaming to the bottom of the
fish hold is 14 feet 3 inches.
Q. The coaming was built up around the hatch to keep
things from falling in there?
A. The height of the coaming is 2 feet 2 inches
page 168 ~ from the deck.
Q. That would make from the deck to the top
of the hold about 14 feet f
A. Yes.
Q. From the top of the coaming it 'vould be 14 feet and.
from the top of the deck would be about 12 feet?
A. I stretched the tape line out and it was 14 feet 3 inches
from the top of the hatch coaming to the bottom of the hold.
Q. What kind of work was being done or was intended to
be done in the hold of that ship on the day that Mr. Bland
was injured Y
A. We have two tanks, one on either side of the vessel
that weigh about seven tons and a half when they are full
of water, for making ice water, and building a foundation
one on either side of the ship, to. hold those tanks.
Q. A foundation for the refrigerator tanks Y
A. Yes, sir.
Q. How long had it been before that that the caulkers were
at work in the hold of the ship~
A. If I 1·emember right, I tried to get that caulking all
done before I had that done but I believe I had to have them
come in afterwards and do some caulking up.
.
Q. When you got ready to have the foundations built for
these refrigerator tanks, \Vho did you take it up 'vith at the
Colonna Shipyard? ·
page 169 ~ A. }vfr. Barnes, the superintendent of the.wood
department.
Q. And he is employed by the Colonna Shipyard Y
A. Yes, sir.
Q. Did he send anybody down there to do that work!

··
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A. Yes, sir. Later Mr. Wilder come down there¥
Q. That is the one armed gentleman who testified awhile
a.go?
A. Yes, sir.
Q. Who else was with him?
A. I asked him for four carpenters.
Q. Do you know the names of those four carpenters~ ·
A. I had never seen them before nor did I know their
names.
Q. Where w-ere you when they came?
A. I was down in the hold waiting for them.
Q. How did they get down in the hold ·of the shipf
A. Came down that ladder.
Q. What took place when they came down there?
A. I sho·wed them 'vhat I wanted done.
Q. Did you give them the dimensions and specifications 7
A. I marked off, I believe in the hold, the length, width
and height.
Q~ Did you specify the material it was to be built off
A. I did.
,
Q. Then what occurred~
A. They ·went on after that. The men went up to get
their tool boxes and I had three or four colored
page 173 } men down there cleaning up some pipe and rubbish out of the hold, and I heard some one say,
"'Look out", or hollered something, .and I looked up and
the defendant in this· caseQ. The plaintiff, you mean?
. A. (Continuing)-was coming, tool box, man and ladder,
and he almost fell at my feet.
Q. What did you do?
A. The minute that he fell he struck on his shoulder and
the back of his head and his whole body \Vent into a half
circle, like into a death grasp, a.nd when it relaxed I grabbed
the cap off my head and fanned him and told the colored men
"For God's sake, get hlm some air", and when his body re·
laxed he began to hreathe and then I hollered up to get a
stretcher or something to get this man out of the hold. Somebody \\rent and got the stretcher, and I myself supervised
tying four ropes on to it and w_atched them very carefully
haul him up until they got him up and then I never seen them
after that. ·
Q. you started to make an effort to catch him
A. My first thought w·as I would catch him but I saw that
tool box coming and that maul and, as the fellow says, ''Char~
ity commences at home", and I side stepped.

----~-~~------
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·Q. That was coming toward you and you didn't jump in
the way?
A. No, I did not.
Q. Captain, where was that ladder setting, the
page 171 ~ top of the ladder ? Was that leaning toward the
after part of the ship Y
A. It was leaning toward the after end of the ship on the
after end of the starboard side-corner.
Q. There has been introduced in evidence here a photograph sho·wing a ladder. Is that a photograph of the hold
of the hatchway Y
A. Yes, sir. it is.
Q. This ladder there that is sho'vn there, that is not the
same ladder f
A. It is not the same ladder but it is in the relative position that the ladder was the day of the accident.
Q. Is there any question about .that at all t
A. No, sir, none whatever.
Q. And that ladder, 've will say, was f.acing the after part
of the ship?
A. Yes.
Q. The bottom towards the bo'v and the top towards the
after part?
A. It is a customary thing for any one going down a ladder
to go down face first. You go up facing it and come down the
same way.
.
Q. Is there any doubt about the way that ladder was facing 1
A. No, sir.
Q. How close was it to the side of the hatchpage 172 } way?
A. As I remember, it was right up in the corner.
Q. How long was that tool boxY Did you see it¥
A. I don't know. I guess that tool box was approximately
two feet long-maybe eight inches 'vide or eight inches high
or something like that.
By the Court :
Q. It carried a saw in itf
A. Yes, and some tools they had or something like that.
. By Mr. Way:
Q. As I understand it, Mr. Wilder, Bland, Spry and Wharton-you don't know the names of the men th~re except
Wilder had been down there before and you had shown them

I
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the dimensions and specifications for these two foundation
tanks?
~
A. Yes, sir.
Q. And these men went back to get their tool boxes to go
to work?
A. Yes, sir.
Q. Captain, did you hire any of these men?
A. I did not.
Q.. Did the owners of the Gloucester hire any of them at

allY

,_

A. No, sir.
Q. Who were they hired by?
·
A. Colonna Shipyard.
page 173 ~ Q. \Vho were they paid by 7
A. Colonna Shipyard Y
Q. Did you have any control over them or hire or fire them
. in any way at all?
A. None whatever.
Q. What was your business there?
A. I 'vas representing my company, to see that the various
work was done properly.
Q. Did you have anything else to do with it at all?
A. No, sir, but when it wasn't done properly I took it up
with the bosses and it was usuallyQ. Some of the witnesses testified this morning that on
different occasions you made them take out lumber and put
in other?
A. No, that witness got me twisted with Capt. Bussells on
deck.
Q. You say your work was to see that this 'vas done properly?
A. Yes, sir.
Q. And representing the oWI~ers of your vessel, to see that
their contract was carried out 7
·
A. That is what it was.
Q. This particular work of building these foundation
tanks-was that done under a lump sum· contract or under a
per diem~
A. Per diem.
Q. Do you know how most of the work had been
page 174 ~ done on the vessel up to that time
A. Some of the work had been done on a contract for a stipulated sum. Other work that was rather difficult for either side, either Colonna or myself, to get at, we
!
done it on per day or hour work rather.
i
I

I
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Mr. Way: I want to offer in evidence the various bids and
contracts between Colonna Shipyard .and the owners where
they undertoolr to do certain specified work and in addition to
that, a long account rendered by Colonna Shipyard, Incorporated, to the Marine Products Company for per diem work.
By Mr. Way:
Q. Captain, can you take that document and point out to
the jury the particular work, that part of the bill that covers this particular work of building the foundations for these
two refrigerator tanks 1
.A.. Yes, sir.
Q. What date is itt
.A.. On April 12th.
.
Q. Was that bill rendered to you by Colonna. Shipyard¥
.A.. Yes, sir, 49 hours carpenters building ice machine tank
stand at $1.10 an hour which comes to $53.90 for the day's
work and three hours foreman on the job.
Q. Who was that foreman that they charged three hours
for~

A. I presume 1\{r. Wilder.
Q. You are charged on this bill $1.10 an hour f
A. Yes, si~
Q. It has been testified today that they worked for 70 cents
an hour. Where does the difference goY
A. I presume no one is in business for their health. That
is where they made their profit that they charged you on the
-work.
Q. And $1.40 an hour for the foreman Y
.A.. Yes, sir.

page 175

~

Mr. Way: The various contracts are there and I will not
take time to read them but there are the particular items
that covered this 'vork of building these foundations.
By 1\{r. Way:
Q. As I understand it, Captain, your business there and
your sole business was to see that the work for your owners
was properly done ?
.A.. That is it exactly.
Q. According to their contract f
A. Yes.
Q. And if it wasn't done you rejected the work?
A. I rejected it and went usually.to Mr. Barnes, the ·sUperintendent of the wood department, and I must confess he
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was always willing to .fix everything up to my entire satisfaction.
Q. Did you have any authority to give orders
page 176 ~ to these workmen, to tell them when to .go or
when to come?
A. I did not.
Q. Did you ever exercise any such authority
.A. I did not.
Q. Captain, you say you went there in February~
A. Yes, sir.
Q. When 'vas the "Gloucester" taken away from there f
A. I think, if my memory serv-es me correctly, I took her
to Reedville and I got there on the first day of May.
Q. You left here possibly the day before?
A. Something like that. It took about nine hours to go up
there.
Q. And you think you got there the first of May 7
A. Yes, sir.
· _
Q. How much do you weigh, Captain~
A. I weigh about 240 pounds now.
.
Q. How much did you weigh Y Have you been reducing
or going up?
A. No, I have started going up. I weighed 230 this spring.
Q. Y 9u weighed ab.out 230 pounds Y
A. Yes, sir.
.
Q. .At the time you went there in February until Mr. Bland
received his injuries, were you ever up and d9wn that ladder~
·
·
A. I was every day.
Q. Did it swing or sway or buckle with you in
page 177} any way at all?
A. I didn't notice it. I 'vas up and down it.
Q. How many times do you suppose you 'vere up and down

it?
A. I can't tell truthfully but I had work of all kinds go-

ing on, pipe fitting, caulking, carpenter 'vork, and I was up
and down that and all over the vessel and probably I was
up and down there probably a. dozen times a day.
Q. Were you down that day 1\fr. Bland was injured?
A. I 'vas. I went down ahead of him.
· Q. Did you go down ahead of these other men~
A. I did.
.
Q. You didn't ask them to take any medicine you wouldn't
take?
.A. No. I was down there ahead of them, waiting for them.
Q. Ho'v did you get out af~er Bland was injured 7

----
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A. Came up that same ladder.
~
Q. Did it spring or give away with you Y
A. No, sir.
Q. Did you go down after Bland was taken away~
A. I did.
Q. How many times Y
A. I don't know. Those carpenters were there from two
days to two days and a half or possibly three days finishing
that stand and during that time I was up and down it all the
time.
Q. Was the ladder broken'
page 178 ~ A. The ladder had a patch on the side of it.
Q. There is no dispute about that 1
A. No. It had a patch on the right hand side of it.
Q. When you say the right hand sideA. That is, the ladder is looking aft, like up against that
wall, and I am coming up it and it is on my right hand side
or next to the Judge L
Q. Did you ever see this big Joe Jones, this fellow that
said he was reducing this morning-did you ever see him
going up and down that ladder Y
A. I never did.
Q. You don't remember him Y
A. I remember him, sure. I seen him in the yard.
Q. Do you know· how many people went up and down that
ladder 'vhile work 'vas going on down in the hold of that
shipf
A. Well, I couldn't answer that truthfully but at one time
I think we had 10 or 12 caulkers down in that hold and they
were going up and down it and I had our engineers, our own
engineers going up and down it doing pipe fitting and myself. I went all over that vessel, and not only that, the other
one as well.
Q. Captain, there has been asked a good deal about what
became of that ladder. Before .we get to that, did this com- ·
pany have any other vessel in the Colonna yard
page 179 ~ at the time Y
A. Yes, we had our steamer ''Louise''.
Q. Making repairs on her~
A. Yes, sir, practically the same.
Q. What became of that ladder, so far as you know?
A. A little while before I left, I had a new ladder made
for either steamer.
Q·. For each steamer T
_ A. For each steamer, for that same purpose, and I think

J
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that old ladder was put ashore in Colonna. 's Shipyard, although I can't take oath to that.
Q. Do you know whether the ladder belonged to the ship?
A. I don't know. When I came there the ladder was
there.
Q. Did you have any agreement of any kind or character
with Colonna that you would furnish them a ladder for the
purpose of his men going up or down~
A. No, sir, I did not.
Q. Did you have anything to do with furnishing appliances
for his men to work with¥
A. No, sir.
.
Q. As I understand· it, he was an independent contractor
that you let the \vork to and he could employ his own men to
do it. so you could get the results 1
A. Yes, sir.
Q. Is there any doubt about that at all, Captain~
A. No, sir. I got the \vork done in a very high class manner, I must say.
page 180 ~ Q. And that is what you were there for, to see
that it was done properlyf
A. Yes, sir.
Q. Captain, have you any fear yourself of using that ladder?
A. Well, it is an old saying that charity commences at
home. I didn't want to get hurt and I went up and down
that ladder.
Q. Some question has arisen here-I don't understand Mr.
Wharton's testimony exactly-·the morning this injury happened, that probably the hatch \vas covered over because of
rain. Was it covered over or open?
A. No, sir, it wasn't covered over. It \Vas all open.
Q. Was it light down in the hold there?
A. Yes, sir, just as lig·ht as could be.
Q. Did you have any artificial light down in there at all f
A. No, sir.
Q. Was it necessary to have any?
A. No, sir.
Q. A man going down that ladder, could he see where he
was going?
A. Yes, sir.
Q. Anything to hinder him at all from seeing?
A. No, sir, only the darkness of the night.
By Mr. May:
Q. That ladder was like the other ladders which you used
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on your other ships, wasn't it, Captain Y
page 181 ~ A. Yes, only this new ladder that I had made,
I had it made a little different. As I remember,
it was 2 x 4 material, the up and down pieces, with, I should
say, inch slats right across and nailed on. This one that I
had made, I had little recesses cut in so that each slat would
set in this recess.
Q. The ladder on the "Gloucester" was like the ladder on
the ''Louise''?
A ..The two ladders were identical.

_j

Ii

l
l

I

i

By Mr. Way:
Q. I understand, Captain, the ''Gloucester" had been_ in a
fire sometime before she was taken there 7
A. I believe in October, 1925, one Sunday night she caught
fire at the factory and burned off all the forward end of the
housing.
Q. And that was the occasion of her being in the yard~
A. Yes, sir. -I understood she was to\\·ed down to Colonna's
shortly after that accident.
Q. These are the contracts and papers that existed between you and Colonna and ''Tere rendered to you by Colonna's Shipyard?

/
I

1

A. Yes, sir.
Mr. Way: We ask tha.t they be marked Exhibit "D".
By 1\fr. l'viay:
Q. Was this particular 'vork that you were doing at this

page 182 ~

time per diem or contract work?
A. Per diem.

By J\1:r. Way:
Q. Who did you pay? Did you pay Colonna or these men 1
A. Paid Colonna. We had nothing to do 'vith paying the
·men.
CROSS EXA:MINATION.
Bv Mr. Merrill:
· Q. Captain, then according to your recollection there were
no hatches over that hatchway at all?
A. No, sir, according to my recollection, there were not.
. Q. So a man going down in the hold of that s~.ip with a
ladder plac.ed, as you said it 'vas placed, the rear end of his

l

I

I

I
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I
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kit could not by any possibility have struck any hatch, could

U?

.

A. It couldn't have struck hatches, but it might- '
Q. That is all I asked you?
A. No, sir, no hatches there for it to strike.
.
Q. Of course, it could have struck the hatch coam.ing or
the decks but it couldn't have struck the hatch Y
A. No, because ·there was no hatch there, to the best of·
my recollection.
.
Q. Captain, I suppose it is a fact that Mr. Bland did fall
into the hold of that ship Y
A. Yes, sir, he fell right a.t my feet.
·
Q. No question about that at alit
page 183 ~ A. No, sir, positively not.
Q. And he was unconscious when you people
picked him up a:nd took him out of there, wasn't heY
A. Yes, sir, apparently dead. I thought he was gone.
Q. And he fell on the back of his headY
.
A. He hit on his shoulder first and then his head and his
·whole body went in a half circle like in a convulsion.
Q. And his back hit also, didn't it?
A. His shoulder, his head .and then his body went like in
a convulsion and in a half circle, stret(}hed out rigidly, and
he relaxed and he let go right down.
Q. He was lying flat on his back~
A. Flat on his back and the tool box hit him in the mouth.
Q. Captain, you never took any tool kit up and down that
hatchway, did you?
A. No. sir, I did not.
Q. And it is a fact, however, that while you were there
this ladder was on the steamer '' Glouce·ster" t
A. Yes, sir.
·
·
Q. And whether the ladder was furnished by the company
that ow11ed the steamer ''Gloucester'' or Colonna., you don't
kno,v?
· A. I don't kno"r· The ladder was there when I arrived on
the. scene.
page 184

~

RE-DIRECT EXAMINATION.

By Mr. Way:
.
· Q. Captain, there is a. question here I forgot to ask yon~
Where '\vas this ladder after Mr. Bland fell~ Did it f.all
down in the bottom of the hold?
A. Well, really I can't answer that. When I looked I s~en

j

i

j

124

Supreme Court of Appeals of Virginia.

the whole thing coming and some one hollered and the ladder
did not fall there because I didn't see it.
·
Q. The ladder never came downY
A. No, sir.
Q. You were busy trying to get the man~
A. I was fanning him .because he wasn't breathing and I
was trying .to get some air into his lungs and there were two
or three more fanning with me.
Q. Mr. Merrill asked you the. question did you ever carry
any tool kit of box up a.nd down that ladder. Did the other
men¥
A. Only that one, ~Ir. Bland, and I didn't see that. They
said he had it but I seen the thing coming in the air.
.Q. Before that time, when they were going up and down
that. ladder working¥
A. No, but I myself told them after that to put a rope
around them things and they were all lowered down with a
rope after that.
A. Yes, sir.
page 185 ~ Q. Does that apply to \Vharton and the rest of
them¥
A. I don't know their names. I heard the names here but
they all lowered the.m down ..
Q. They all did t
A. Yes, sir.
By :;Mr. Way:
Q. I mean bef9re that day, had men gone up and down
this ladder carrying things as they went to work 7
A. Yes, Wharton did.
Q. Did they carry their bags or boxes ~
A. Yes, sir, kind of a pail they use.
Q. They use that and they have it in one hand and went up
and down this ladder Y
A. Yes.
Q. Have they ever had any trouble with anybody falling
in any way at allY
A. No, sir.
Mr. Way: I rest.
Mr. Merrill: Are yon going to put on Dr. Sleet; if not, I
will put him on as an adverse witness, as he is the company's
doctor.
Mr. May: He is not here.
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WILLIAl\II H. BLAND,
recalled on behalf of the plaintiff in rebuttal,
testified as follows :
Examined by 1\tir. 1\tferdll: ·
Q. Mr. Wharton testified that your tool kit struck the
hatch as you were going down into the hold of the s}lip. Did
it or not?
A. No, sir.
The Court: Does that conclude the evidence'
Mr. Way: Do you want the Doctor here in the morning?
Mr. Merrill: I think Dr. Sleet ought to be put on. He is
the company doctor, summoned here by tbem and I think the
jury ought to have the benefit of his opinion as to this man's
injury.
page 187

~

Teste: This 24th day of February, 1927, after
notice to the plaintiff's attorneys, as required

by law.
RICHAR.D 1\fciLWAINE, Judge.
page 188

~DEFENDANT'S

CERTIFICATE OF
EXCEPTION NO. 2.

The following instructions, requested by the Defendant
were given by the Court :
INSTRUCTION NO. I.
''The Court instructs the jury that the plaintiff took upon
himself the risks ordinarily incident to his employment, and
if you believe the injuries were the result of such a risk, you
must find for the defendant."
INSTRUCTION NO. II.
"The Court instructs the jury that if you believe from the
evidence that the injuries received by the plaintiff were the
result of the negligence on the part of both the plaintiff and
the defendants, you will apportion the loss against both the
plaintiff and the defendants, and such negligence on the part
of the plaintiff should mitigate the damages you would other·
wise find for the plaintiff.''
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INSTRUCTION TII.
"The Court instructs the jury that if you believe from the
evidence that the injuries received by the plaintiff were the
result of a latent defect in the ladder in question, and that
such defect could not have been discovered by the exercise
of reasonable care by the defendants, you must find in their
favor.''
INSTRUCTION NO. IV.
''The Court instructs the jury that if. you believe the
plaintiff allowed a tool box he was carrying at the time he was
descending the ladder in question to strike against the combings or side of the hatchway, thereby causing the ladder to
tilt, and the plaintiff to lose his hold on the ladder
page 189 } and fall, you must find find for the defendants."
INSTRUCTION. NO. V.
''The Court instructs the jury that the mere fact that the
a.intiff·was injured raises no presumption that either of the
efendants were negligent; but the contrary is the presumption, and, in order for you to find against either or both of
the defendants, it will be necessary for you to believe from
the evidence that the defendant or defendants you find
against, were guilty of negligence, which was the proximate
cause of the injuries sustained by the plaintiff.''

t

INSTRUCTION NO. VI.

"The Court instructs the jury that the burden of proof
is upon the plaintiff to prove his case by the preponderance
of the ev:dence and this burden follows the plaintiff throughout the entire case and applies at every material stage thereof. If upon the evidence as a whole, you are in doubt as to
whether the defendants were negligent, you will find in their
favor.''
Instruction No. II was requested by the defendant only
after Instruction No. X, contained in Certificate of Exception
No.' 3. was requested by the defendant, and refused by the
Court.
Insti·uction No. V 'vas requested by the defendant only after
Instruction No. XI, which is contained in Certificate of Ex-
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ception No. 3, has been requested by the defendant and refused by the Court.
Teste: This 24 day of February, 1927, after notice to the
plaintiff's attorneys, as required by law.
.
RICHARD

~IciLWAINE,

Judge.

page 190} DEFENDANT'S CERTIFICATE OF
EXCEPTION NO. 3.
The following instructions, requested by the Defendant,
'vere refused by the Court upon objection by the plaintiff:
INSTRUCTION NO. VII.
"The Court instructs the jury that a servant takes upon
himself the risks ordinarily incident to his occupation and if
you believe from the evidence that the plaintiff fell while descending the ladder in question, you 'viii find for th~ defendants, as such a risk is assumed by the plaintiff.''
INSTRUCTION NO. VIII.
"The Court instructs the jury that if you believe from
the evidence that the plaintiff was acting under the direction
of a captain of l\{arine Products, Inc., at the time he was
injured, and was injured on a laddei· belonging to Marine .
Products, Inc., that you must find a. verdict against· Colonna
Shipyard, Incorporated.''
·
INSTRUCTION NO. IX.
''The Court instructs that jury that there is no evidence
in this case upon 'vhich you may find a verdict against
Colonna Shipyard, Incorporated.''
INSTRUCTION NO. X.
''The Court instructs that jury that contributory negligencet
is a complete defense to this action but the burden is upon
them to establish it by the preponderance of the evidence unless it· appear from the plaintiff's own evi4ence or can be
fairly inferred from all the facts and circumstances in the ·
case.''

j
I
J
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INSTRUCTION NO. XI.

"

- ._

''The Court instructs the jury that the mere fact tl~at
the plaintiff was injured raises no presumption that either
of the defend&nts 'vere negligent. But the contrary is the
presumption, and in order for you to find against either or
both of the defendants, it 'vill be necessary for you to believe from the evidence that the defendant or defendants
you find against, were guilty of negligence, which was the
proximate cause of the injury sustained by the plaintiff, .and
that the plaintiff was not guilty of contributory negligence.''
The defendant insisted the Instruction No. VII correctly
stated the law.
The defendant insisted that there 'vas evidence to the
effect that the particular work in question was being performed by the direction of the captain of Marine Products,
Inc., and that there was sufficient evidence to aubmit this
question. of fact to the jury.
The defendant insisted that Instruction No. X should have
been granted because:
(1) This action, although it could have been brought in wnd
Admiralty Court, or the District Court of the United States,
was brought in a State Court, and when such a litigant elects
to sue in a State Court, he is bound by the decisions in the
State in which he sues, and that in Virginia,· contributory negligence on the part of an employee, is an absolute defense by
an employer, when sued by his employee in an action of this
character.
(2) That the plaintiff was not entitled to the benefits of
the Act of Congress, commonly referred to as the Jones Act,
because he was not a seaman at the time he 'vas
page 192 ~ injured and that Act, by its express terms, applies only to seamen.
To the giving of the Instructions above, the plaintiff objected, and to the action of the Court in sustaining the plaintiff's objection, the defendant excepted.
Teste: This 24th da.y of February, 1927, after notice to the
plaintiff's attorneys, as required by law.
RICHARD lvi:ciLW AINE, Judge.
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DEFENDANT'S CERTIFICATE OF EXCEPTION NO .4.
The following Instructions were granted at the request
of the plaintiff, by the Court :
INSTRUCTION ''A''.
''The Court instructs the jury that if they believe from the
evidence the plaintiff is entitled to recover, then in arriving
at such damages, they may take into consideration the age
of the plaintiff, his probable earning capacity, his injuries,
whether they be permanent or temporary, the effect of said
injuries on the health of the plaintiff according to their degree and probable duration, as being temporary or permanent! his physical and mental suffering which has resulted ·
or may result from the injuries sustained; the shock to his
nervous system; the inconvenience and discomfort caused
from said injuries; his loss of wages for the time he has
been prevented by said injuries from working and the extent
to which they shall believe from the evidence he has been
deprived by said injuries from following in the future such
calling or business as he might or otherwise would have follo,ved. ''
·
INSTRUCTION ''B".
;page 193 ~
''The Court instructs the jury that an employee assumes the
risks of dangers normally incident to the occupation in which
he voluntarily engages so far as these are not attributable
to the employer's begligence. But the employee has a right
to assume that his employer has. exercised ordinary care with
respect to providing a reasonably safe place to work, and reasonably suitable and safe appliances for the work, and is not
to be treated as assuming the risk arising from a defect that
is attributable to the employer's negligence until the employees becomes aware of such defect or unless it is so plainly
open and obvious that he may be presumed to have know of it.
In order to charge an employee with the assumption of risk
attributable to a defect due to the employer's negligence, it·
must appear not only that he knew (or is presumed to have
known) of the defect, but that he knew that it endangered his
, safety, or olse such danger must have been so obvious that
an ordinarily prudent person under the circumstances, would
have appreciated it.''
Teste: This 24 day of February, 1927, after notice to the
plaintiff's attorneys, as required by law.
RICHARD MciLWA~E, Judge.
,.....
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page 194 ~ Virginia,
In the -Clerk's Office of the Court of Law and ·
Chancery of the City of Norfolk.
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby cert~fy that the foregoing and annexed is a true transcript of the record in the
suit of William H. Bland, plaintiff, vs. Colinna Shipyard,
Incorporated, and Marine Products, Incorporated, defendants, lately pand in said Court.
I further certify that the said copy was not made up and
completed until the plaintiff had had notice of the making
- of the same and the intention of defendant, Colonna Shipyard, Incorporated, to take an appeal therein~
Given under my hand this 2nd day of March, 1927.
W. L. PRIEUR, Jr., Clerk.
Fee for this record $25.00.
A Copy-Teste:
H. STEWART JONES, C. C.
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