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JESSE

~I.

HUTSON

vs.
THE

CO:J\II~IISSION

OF FISHERIES OF VIRGINIA, C. R.
THOl\IAS, OYSTER. INSPECTOR, AND
'\VILBUR F. HUDG-INS.

To the H·onorable J·ttdges of the Suprmne
of Virginia:

Co~trt

of Appeals

Your Petitioner, Jesse }.L Hutson, respectfully shows unto
Your Honors that he is aggrieved by a certain order of the
Circuit Court of Nlathews County, entered on the 21st day of
November.1931, in a certain matter which was appealed from
the decision of the Commission of E,isheries of Virginia. to
the Circuit Court of 1\llathews County, wherein your petitioner
was the plaintiff, and the Commission of Fisheries of Virginia, C. R. Thomas, Oyster Inspector, and Wilbur F. Hudgins
were the defendants.
A transcript of the record in the said case is herewith at.
tached, in whi-ch the facts and errors hereinafter complained
of appear manifest.

STATEl\iENT OF FACTS'.
From the written documents introduced and the oral testimony given at the trial of this case, the following facts appear:
That on November 17, 1930, your petitioner, Jesse· M. Hutson, made written application to C. R. Thomas, Oyster In-
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spector of District No. 10, for an assignment of four (4) acres,
more or less, of oyste~ planting ground in Horn Harbor,
Mathews County, Virginia. (Record, page 13.)
Notice of this applica!tion was posted by the Inspector in
accordance with law andi published in the 1_\,fathews Journal; a
newspaper published at ll\fathews Courthouse, Virginia, four
consecutive weeks, as required by law (1-l.ecord, pages 10 and
14), and later, in the mohth of January, 1931. G. T. Hudgins,
Surveyor, surveyed the g-round and made a. plat thereof (Record, pages 10 and 15). <Dn the 26th day of 1\{arch, 1931, 0. R.
~,~omas, Oyster. Inspect~r, a·ssigned said gro~nd ~o your petitioner and dehvered to· the Clerk o.f the Circuit Court of
Mathews County the assignment in duplicate, together with
the plot of survey, to be tecorded as required by law (Record,
page 16). On the following day the Oyster Inspector directed
the Clerk of the Circuit Court of 1Ia.thews County by telephone not to record thJ assignment, and later gave as his
reason the fact that thel defe-ndant, Wilbur F. Hudgins, had
also made application f~r said ground and inasmuch as the
matter was in controveJtsy between your petitione-r and the
defendant.. Wilbur F. Hudgins, he decided to submit the matter to the Commission o!f Fisheries of Virginia for decision:
The matter was take~ up before the Commission of Fisheries at its o.ffice at Newport News, Virginia, in the mouth of
April, 1931. The Commjission, however, on that day did not
hear any evidence, but d~d hear statements made by Counsel
and also statements made to the Commission, but not under
oath, by the defendant, l'vVilbur F. Hudgins, and Oyster Inspector. C. R. ~homas.
At this meeting the Chairman of the Commission orally Instructed the defendant, Hudgins,
to have the ground in Horn
1
Harbor he had formerly 1leased from the state surveyed and
a plot thereof made and tha.t notice of the time of the survey
should be given to your petitioner or his Counsel, and that
after the survey was· made the Commission would hear and
determine the case.
· The defendant, Wilb-qr F. Hudgins. on August 24, 1907,
had transfe.rred to him by A. T. Hudgins a tract of osyter
shore in Horn Harbor, containing eight and 4/100 ( 8 & 4/100)
acres, the said shore having been assigned to the said A. T. ·
Hudgins in September, 11905, the twenty-year lease of this
shore having expired in September, 1925 (Record, page 27).
The defendant, Wilbut F. Hudgins, on Dooember 8, 1930,
more than :fi:ve· y·ears after his le-ase had expired and about
three weeks after your petitioner had made application for an
1
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assignment of oyster planting ground in Horn Harbor, filed
his application for an assignment presumedly of the ground
formerly o·wned by him, and took the position before the Commission of Fisheries ·of Virginia, and also before the Circuit
Court of !tiathews County, that the shore applied for by your
petitioner was a part of the shore formerly leased by him
from the State of Virginia.
The defendant. Wilbur F. Hudgins, in obedience to the in·
structions of the Commission of Fisheries of Virginia, at its
meeting in April, 1931, employed G. L. Evans, Surveyor, to
locate, if possible, and survey the oyster shore in Horn Harbor, formerly leased by him. The said G. L. Evans, Surveyor,
did attempt to locate the said ground, made a survey and a
plat thereof (Record, page 28).
The Commission of Fisheries met again at its office in Newport News, Virginia, on July 21, !931. and without giving notice to your petitioner or his Counsel of its intention to take
the matter up at this time, proceeded to hear and determine ·
the matter in the absence of and without the knowledge of
your petitioner or his Counsel, and entered an order instructing the defendant, Wilbur F. Hudgins, to make a plot in
accordance with the broken lines shown on plot submitted
(Record, page 28), and Inspector Thomas was instructed to
assign the ground as shown on said plot to the defendant,
Wilbur },. Hudgins (Record, pages 2 and 11.)
Your petitioner, as soon as he heard of the action taken by
the Commission of Fisheries of Virginia at .its meeting of
e:ruly 21, 1931, immediately and within thirty days after said
decision, gave written notice to the Commission of Fisheries
of his intention to appeal from its decision to the Circuit Court
of Mathews County.
At the time your petitioner made application to Inspector
C. R. Thomas for an assignment of oyster planting ground
in Horn Harbor he immediately staked in the ground for
which he applied. Inspector Thomas testified (Record, pages
16, 17 and 18) tha.t Jesse M. Hutson's application was accepted by him and that the said Hutson did everything that
he asked him to do and everything that the law required him
to do in order to get a valid assig·nment of the ground.
During the nine years that C. R. Thomas was Inspector of
the Horn Harbor Section, which is now a part of District No.
10, the defendant, Wilbur F. Hudgins, did not pay taxes on
the shore he claimed nor was this shore listed in the name
of Wilbur F. Hudgins on the list of renters delivered to In-spector Thomas by his predecessor in office.
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Under the evidence in the case as set out in the above statement and shown in the pleadings, ·exhibits and testimony,
Oounsel for your petitioner submit that the following princtples of law applied thereto conclusively show that your petitioner was entitled to a decision of the case in his favor, and
the Lower Court erred iri not so finding :
i

-

I

First: That the application of your petitioner was the first
application filed and that it was the duty of the Oyster Inspector to assign the ground applied for to the fiil'st applicant.
I
I

The evidence in this qase shows conclusively that the assignment of ground to A. :T. lfudg·ins in Setember, 1905, which
was boug·ht and transferred to the defendant, Wilbur F.
Hudgins, in 1907, expired in September, 1925, and even if the
ground applied for by ybur petitioner was a portion of the
ground which was formerly owned by the defendant, vVilbur
F. Hudgins, the said defendant lost his right of priority under the statute when he failed to make application for a reassignment of the ground at the expiration of his lease.
In the case of Hundley, et al., vs. Neale, .... Va., page .... ,
64 S. E. 94, Judge Harrison held that bona fide applications
for the allotment of the oyster ground in controversy in that
case had been filed antedating the petitioner's application, and
first applicant was entitled to an assignment of the ground.
Section 3227 of the Code of Virginia provides that leases
for oyster planting ground are to run for a period of twenty
years from the date of the assignment, and if said applicant
shall ho]d such ground for the full period of twenty years and
at the expiration thereof shall desire to continue to hold the
same and to renew such lease, then, provided such ground is
still open to lease under the ,.then existing law, such applicant
shall have prior right over all applicants for reassignment
of the g·round, subject to any such laws or regulations as the
General Assemly may enact or prescribe and to such rental
as may then be fixed by la,v.
It was contended in the Lower Court by Counsel for the
defendant that although the applic.ation of your petitioner had
been filed prior to the application of the said defendant, yet
the said defendant's application should have priority because
Section 3227 of the Code of Virginia gave to a lessee prior
right to a reassignment.
. . .
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It will be seen from the record in this case that the defendant, Wilbur F. Hudgins did not make application for a reassig111ment of the shore formerly held by him, but he proceeded
just as any other applicant would proceed for .an original assignment. Counsel does no·t believe that it was the intention
of the Legislature of Virginia to allow one whose lease to
oyster shore had expired to wait for a period of more than
five years after the expiration of his lease, without paying
taxes on the sho-re, and after another citizen of the State had
made application for an assignment of the shore· to then file
his application for assignment and claim priority under the
statute. Counsel contends that in order for the lessee of oyster planting g-round to obtain a reassignment and to have priority over other applicants under Section 3227 of the Code he
must at the expiration of his .lease make application to the
Oyster Inspector of his District for a reassi.Q1Mnent of his
ground; and shonld he fail to do so, and another application
be made to the Inspector of the District, the original holder
cannot claim priority under the statute.
Grants in derogation of the common or public right arealways strictly construed against the grantee. Nothing passes
except what is g-ranted specifically or by necessary implication. This theory was upheld in the case of Da.rlin,q vs. City
of Newport News, reported in ...... Va., page .... , 96 S. E.
307. ,Judge Prentis, in delivering the opinion of the Court,
quoted with approval from. the case of Ill-in.ois Central Rail·roa-d Co. vs. Illinois, 146 U. S. 468, as follows:
''It must be conceded, i.n limine, that in construing this
grant the state is entitled to the benefit of certain well-settled
canons of construction that pertain to grants by the State to
private persons or corporations. a.s for instance, that if there
is any ambiguity or urncertainty in the act (Italics ours) that
interpretation must be put upon it which is most favorable to
the state; that the words of the g-rant, being- attributable to
the party procuring the legislation, are to receive a strict construction as against the grantee; and that, as the state acts
for the public good we should expect to find the grant consistent with good morals and the general welfare of the State
at larg-e and of the particular community to be affected.''
Applying this rule to grants made under the Vir~~inia Oyster Law, Counsel cannot understand how it could be.seriously
argued that the lessee of oyster planting ground could remain
idle for a period of more than five years after the expiration
of -his lease, and then, afte-r another citizen has made applica.-

I
I
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tion for a portion of the ground claim that he has a prior right
to a reassignment under' Section 3227 of the Code. This sec.:.
tion of the Code should be construed strictly in favor of the
State against the grantee, and in order for the grantee to
avail himself of the privilege of a reassignment he must do
so at the expiration of his lease.
It is true that the defendant, Hudgins, testified that he had
not abandoned the ground originally leased to A. T. Hudgins
in September, 1905, and transferred to him in 1907, but continued after the expiration of the lease to. sell oysters from
the ~rou;nd and di~ exe~cise the rig~t of owne~s~ip t~1ereof;
but If th1s be true, It cannot be considered as g-1v1ng h1m any
preference in assigning the ground because it is expressly
provided by Statute:
1

1

''A person in possession of any oyster planting ground
who has not had it assigned to him shall have no preference
as to h~ving the same assigned to him but such .qround shall
be open to the first applicant (Italics ours). Virginia Code,
Section 3227 (Last paragTaph).
Therefore, we respectfully submit that even though the
shore applied for by your petitioner was a part of the shore
formerly leased by the defendant, vVilbur F. Hudgins ( although Surveyor Evans was unable to locate the base marks of
the Folkes survey of thei original assignment to A. T. Hudgins in 1905, Record, pages 25 and 28, the lease of Hudgins
had expired for a period: of more than five years; that the defendant, Hudgins, had not paid taxes on the shore for a good
many years before l1is lease expired, according to his own
admission; that the written application of your petitioner,
.Jesse l\L Hutson, antech(ted that of the defendant; and that
under the provisions of Section 3227 of the· Code of Virginia,
the first applicant is entitled to an assignment; and inasmuch
as your petitioner filed! with the Oyster Inspector, C. R.
Thomas, the first application and met all the requirements
of law as testified to by Inspector Thomas, the Lower Court
erred in not finding in his favor.
Second: That the assig-nment of E'ive and 528/1000 (5.528)
acres of oyster planting· ground to your petitioner, Jesse M.
Hutson, by C. R. Thomas, Oyster Inspector, on March 26th,
1931, and delivered to the Clerk of the Circuit Court of
Mathews County to be reeorded in his office -was a good. and
l
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valid assignment and could not afterwards be rescinded or
revoked either by Inspector Thomas or the Commission of
Fisheries of Virginia., and should have been spread upon the
book containing the assignments of oyster planting ground
for the County of Mathews in the said office.
It appears from the record in this case that your petitioner
complied with every requirement of law in his effort to have
the ground assig11ed to him and that Inspector C. R. Thomas
did on the 26th day of ~Ia.rch. 1931, sign a formal assignment
in duplicate of the ground to him, and delivered the same, .
together with a plat of survey of the ground to the Clerk of
the Circuit Court of Ivfathews County for recordation, but
afterwards instructed the Clerk not to record the assignment.
(Record, pages 16 and 17.)
We submit that this assignment was a good and valid assignment of the ground to your petitioner, and that neither
Inspector Thomas nor the Commission of Fisheries o.f Virginia had any authority to rescind or revoke the assignment
after tt had beeri made, and it was the duty of the Clerk of
fhe Circuit Court of. 1\fathews County to ·record the said assignment in the proper record book in his office. The said
assignment was a valid contract between your petitioner and
the State of Virginia, and could not be revoked by either the
oyster inspector or the Commission of Fisheries, but could
be attacked only in a proper proceeding for the purpose in
a Court of competent jurisdiction.
When a deed or other paper is left with the Clerk for tlte
purpose of recordation it becomes a record of the office and
is recorded, whether it is spread upon the proper book or not.
''Where a deed is duly proved or acknowledged and ordered
to be recorded, and left with the Clerk for that purpose, it
shall be considered as recorded from that time although it may
never, in fact, be· recorded, but is lost by the negligence of the
Clerk or other accident. Therefore, a deed under such circumstances, will be preferred to a subsequent deed, which has
·been duly recorded, even although the party to such subsequent deed may not have had~ notice of the prior deed.'' B everley vs. Ellis, 1 Rand. (22 Va.) 102.

Jones vs. Folkes, 140 S. E. 126; 149

·va.

140.

Third: That the trial court admitted and considered testimony .that was inadmissible and should have been excluded.

Supreme Cotirt of Appeals of Virginia.
While this matter was submitted to the Trial Judge to be
heard without a jury, yet the Trial Court admitted and considered certain testimony that in the opinion of Counsel for
your petitioner should have been excluded.
This testimony is found in Certificates of Exception Nos.
1, 2 and 3 (Record, pages 7, 8 and 9). The witnesses, Eugene
Armistead, 'V'illiam A. ·Harrison and John E. Pritchett were
asked the following question:
I

Is it or not generally rlnderstood in the community in which
you live that the oyster !planting ground in controversy here
belongs to \Vilbur F. Hudgins i
Eaeh of the witnesses testified that it was generally understood in their community that the sl1ore belonged to the defendant,, Hudgins.
While it is admitted that this evidence, if inadmissible, was
not as dangerous when :considered by the Trial Judge as it.
might have been if admitted for the consideration of a jury,
yet, Counsel respectfully submit that the Trial Judge should
not have considered this evidence as ·proper evidence to
strengthen the conteutiof. of the defendant 1-Iudgins. The evidence was incompetent, l~m.ma.terial and inadmissible for the
purpose of establishing title to oyster planting g'l'ound. Sections 3225 and 3227 of th;e Code of Virginia prescribe the procedure to be followed to acquire title to oyster planting
ground, and title cannot be acquired by adverse possession or
merely holding and claiining ownership thereof which might
-cause inhabitants of the neighborhood to recognize ownBrship by the party claiming it.
vVe do not know ho'v much credit was given this evidence
by the Trial Judge. But we are of the opinion that it constituted error for him to admit and consider this evidence
in passing upon the merits of the case.
1

C()NCI.~USION.

Counsel for the defertdants as well as the Trial Judge
seemed to give much credit and effect to the decision of the
Commission of ],isheries of Virginia as contained in its order entered on July 21st, 19'31 (Record, page 2).
Counsel cannot quite understand ho'v much importance can
be given to the decision of the Commission of Fisheries. Record shows that at the meeting when this rna tter was first taken
·up the Commission did not hear any evidence except state-
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ments made by Counsel in the case and statements made by defendant Iludgins and Oyster Inspector Thomas. Neither of
these statements were made under oath and the Commission
of Fisheries did not regard this hearing as of sufficient importance to even so much as enter an order in its Order Book
of the proceedfngs had at that time. (Record, page 6.)
The meeting held on July 21, 1931, was an ex parte hearing
as the record in this case amply discloses the fact that the
matter was heard in the absence of your petitioner and his
counsel, they not having been notified that the matter was to
be heard and determined a.t that time.
We respectfully submit. for the reasons set forth in this petition, which is adopted as the brief of the appellant, t.hat the
said order of November 21. 1931, should be reversed and annulled, a.nd this case remanded to the Circuit Court of
l\1:athews County, with directions that the oyster planting
ground applied for be assigned to your petitioner, Jesse M.
Hutson.
Counsel for the appellant hereby request that they be permitted to argue orally the matters contained in this petition
for a writ of error; and do certify that a copy hereof has been
delivered to W. ~I. 1\Enter, Counsel for the defendants, when
this case was heard as provided by Uule II, Section (a) of
this court.
JESSE M. HUTSON.
By GIL·BERT L. DIGG.S,
VAUGI-IAN H.UE TRUITT,
Counsel.

I, Gilbert L. Diggs, an Attorney practicing in the Court of
Appeals of Virginia, do certify that in my opinion it is proper
that the decision of the Circuit Court of 1\iiathews County in
the case of Jesse Nl. Hutson vs. C. R. Thomas, Oyster Inspector, The Commission of Fisheries of Virginia, and Wilbur F.
Hudgins, record of which is annexed. should be reviewed and
reversed by the Supreme. Court of Appeals of Virginia.
Given under my hand this 22nd day of April, 1932.
GILBERT L. DIGGS.

Supreme Court of Appeals of Virginia.
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I hereby ac)mowledgel rec'eipt of a copy of the petition in
the above case in confonha.nce with Rule II, Section (a) of the
Supreme Court of ApJ>4als of Virginia.
Given under my hand this 22nd day of April, 1932.

I

Received .April 28,

19~2.
.

Received May 2, 1932.

W. M. :MINTER,
Counsel for Defendants.

H. S. J.

I

1

1

LOUIS S. EPES.

l

May 2, 1932.
Writ of error granted. Bond $500.00.
I
I

IJOUIS, S. EPES.

!

Received May 2, 1932.'!

I

H.

s·. J.

VIRGINIA:
Co1inty of :.VIathewsJ to-wit:
I

Pleas before t.he CirJuit Court of the County of Mathews,
at the Courthouse of the said county, on the 18th day of
January, 19:i2.
1

•

Be it remembered, That heretofore. to-wit:
I

On "'B,riday, tl•e lRth day of S'eptember, 19Hl. Jesse Hutson
filed ltis Retition against C. R. Thomas, and T·he Commission
of Fisheries of Virginia, which petition is in words and :figures fo1lowing:
1

·virginia:

ln the Circuit C1"otr of Mathews County.
J-esse Hutson
vs.
Commission of Fisheries, et als ..

J. M. Hutson v. Commission of Fish. of Va.
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To the Honorable J. Boyd Sears, Judge of the Circuit Court
of Mathews County:
Your petitioner, Jesse Hutson, respectfully shows to the
Court that he has a just and true claim to a.n assignment for
],ive and 528/1000 ( 5.528) acres of oyster planting ground
in the waters of Horn Harbor, bounded on the East, South and
w·est by the oyster shore of W. H. West, and on the No·rth
by the ground now belonging to the State of Virginia, said
shore being adjaoent to the main land of Mathews County,
Virginia, and that he has complied with all of the requirements of the law entitling him to the assignment of said
gTound. Notwithstanding this, 0. R. Thomas, Oyster Inspector for District No. 10, failed and refused to assign this
ground to your petitioner because· Wilbur F. Hudgins· claimS
that he is entitled to an assignment of said ground, and in
order to settle the controversy between your petitioner and
Wilbur F. Hudgins, the Commission of ]-..isheries of Virginia,
on the ........ day of April, 1931, undertook to hear the evidence and to decide between the conflicting claims of your petitioner and Wilbur F. Hudgins, and at a later date,
page 2 } to-wit: on the 21st day of July, 1931, without giving
notice to your petitioner and without his kn<;>-wledge
the matter was again taken up by the Commission of ].,isheries and decided by them that Wilbur F. Ifudgins was· entitled to au assignment of said ground and so ordered C. R.
Thomas, Oyster Inspector of District No. 10 to assign the
said ground to Wilbur F. Hudgins. the said order which was
entered by the Commission of ]"isheries on the 21st day of
July, 1931, being in the following words and figures, to.;.wit:
''Newport News, Virginia,
·
Tuesday, July 21, 1931.
A meeting of the Commission was held on the above date
and assembled at 10:40 A. M. with the following members
present:
Joseph W. Chinn, Commissioner; Richard Armstrong,
Will F. I{ellam, J. Davis Reed, Associate Members.

Dr~

The first matter taken up was that of Wilbur F. Hudgins
ground in Horn Harbor, which was applied for by Jesse Hutson, same having been previously taken up before the Com-

I
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missioner, a.nd Hudgins ;wa.s instructed at tha.t time to have
a plot made of his holdings, which plot 'vas made June 2,
1931, by G. L. Evans, Surveyor, and submitted to the Commission. It is ordered that Hudgins have the surveyo·r to
:t;nake a plot in acordance with the broken lines shown on plot
s~bmitted, and inspector be. instructed to assign the ground
as shown~ 'on sajd plot.''
W. W. ROWELL, Clerk.
Copy Teste:
W. W. ROWELL, Clerk.
· Your petitioner now shows to the Court that he is ag-:
grieved and injured by Ithe decision of the Commission of
Fisheries and he has been denied his lawful right to the said
oyster planting g·round, and that he has, through his Counsel,
·
given written hotice of his intention to appeal to
page 3 ~ the Circuit O<>jtirt of Mathews County within the
thirty days required by law.
.

I

Therefore; your petitioner who is without other remedy,
prays that C. R. ~l'ho:rrui.s, Oyster Inspector of District No •.
10, \Vilbur F. Hudgins, ~nd the Commission of Fisheries of
Virginia., be made parties defendant to this petition; that the
aforesaid order of the Commission of Fisheries be vacated
and set asid~; and that; C. R. Thomas. Oyster Inspector of
District No. 10, be required to assign the above described oyster planting ground to your petitioner; and that your petitioner may have all other and general relief in the premises
as the nature of his case may reqRire.
JESSE HUTSON,
By Counsel.
DIGGS & TRUITT,
p. q.
To the Honorable Joseph W. Chinn, Commissioner of Fisheries of Virginia ; Charles R. Thomas, Oyster Inspector of
Distric.y No. 10, and Wilbur ~.,. Hudgins:

J. M. Hutson v. Commission of Fish. of Va.
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You and each of you will please take notice that the foregoing petition which is 'hereto attached will be filed in the
Circuit .Court of Mathews County, Virginia, on the third day
of the september term thereof, to-wit: On the 23rd day of
September, 1931, at 10 o'clock A.. !\1:. or so soon thereafter as
your petitioner .may be heard by the Court.
Given under n1y hand this 16th day of September, 1931.

JESSE I-IUTSON,
By Counsel.
DIGGS & TRUITT,
p. q.
The following indorsements appear on back of original petition:

· ''A copy of the within petition was received by the undersigned, this 1Gth day of September. 1931.
JOS. vV. CHINN, Commissioner.''

''A copy of the within petition was received by the undersigend this 17th day of September, 1931.

W. F. HUDGINS.
By W.

~I.

:MINTER, Atty."

'-'A copy of the ·within petition was received by the undersigned this 17th day of Sept., 1931.
C. R. THO~IAS,
Oyster Inspector of District No. 10.''

And at another day, to-wit: At a Circuit Court continued
and held for the County of n,rathews, at the courthouse thereof, on vVednesday, the 23rd day of September, 1931, the following proceedings were had:
Jesse H utsou
vs.
The Commission of Fisheries, et als.

14
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This day ea.me the parties by their attorneys, W. M. Minter, attorney for the defendants moved the Court to
page 4 ~ dismiss the petition filed by the plaintiff,. which motion the· Court' overruled, the attorney for the defendants demurrer to the petition, on the ground that the
same is insufficient and lon the further ground that if an assignment has been made to Wilbur F. Hudgins, the said assignment. can not be attacked, which motions the Oourt overruled, and leave is gi_ven the attorney for the plaintiff to
amend his petition, so that the same will show any and all
orders which may have been entered by the Commission of
]"isheries in connection with the oyster planting ground in
question, which orders shall be certified by the Secretary for
the Commission of Fisheries.

' . Here follows copy of !the answer of W. F. Hudgins, filed
·on the 23rd day of September, 1931.
I

I

Virginia:
In the Circuit Court of 1\tfathews County.
,Jesse Hutson
vs.
The Commission of Fisheries, et als.
I

ANSWER.
The answer of vV. F. Hudgins to a petition filed against
himself and others in tlie Cireuit Court of Mathews County
hy ,Jesse Hutson on the I18th day of September, 1931:
This respondent reserving to himself the benefit of all just '
exceptions to the said Petition, both of form and substance,
by answer to the said petition, or so much thereof as he is
advised it is material for him to answer, answers and savs:
That the decision of the .Commission of Fisheries entered
in the certain controversy between respondent and petitioner
on the 21st day of July, 1931, should be sustained by this
Court, and the prayer df the petitioner for the reversal of
said decision be denied and his petition dismissed for the
fo Uowing reasons :
I
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· (1) That the application of Jesse Hutson for the oyster
shore .in controversy did not describe the oyster planting
ground a.pplied for with the certainty. required by law.

.page 5

~

(2) C. R. Thomas, Oyster Inspector of District
No. 10, because of the inaccuracy of the descriptio!).

contained in the said application, was misled into receiving
the application of Jesse Hutson for the oyster planting
·ground in controversy.
(3) W. ]"'. Hudgins was in fact the owner of the oyster
planting ground in controversy and in possession thereof and
therefore entitled to prior right over other applicants for reassignment of the same.
(4) In addition to being the owner of the said oyster-planting ground in controversy and being in possession of the
.same, W. F. Hudgins was the first applicant to file a proper
application therefor.

(5) C. R. Thomas, Oyster Inspector, assured W. F. Hudgins would not be rented to any other person.
(6) It would be inequitable and unjust to deprive W. F.
Hudgins of the said oyster planting ground under all the
circumstances in this case.

And having· fully answered this respondent prays to be dismissed with his proper costs in this behalf expended.

W. F. HUDGINS,
By Counsel.

W. M. MINTER, Counsel.
.And at another day, to-wit: At a Circuit Court continued
and held for the County of Mathews, at the courthouse thereof on Saturday the 21st day of November, 1931, the following
proceedings were had:
Jesse Hutson
vs.
Commission of lt'isheries, et als.

I
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I

i

ORDER.-

I

This day again came the plaintiff. Jesse Hutson, by his Attorneys, Gilbert L. Diggs and V. R.. Truitt, and came again
al'so the defendant, ·Wil9ur F. Hudgins, by his attorney, W.
M. Minter, and the plaintiff, by his attorneys, stated
page 6 ~ to the Court, that the order ·of the Commission of
Fisheries, -entere-d on the 21st day of July, 1931, assigiling the oyster planting ground in controversy to Wilbur
F. Hudgins, from which ~ction of the said Commission this appeal is being prosecute4, was the only order entered· by the
said Commission in reg~rd to this controversy, and therefore,
jt will, not be necessary to amend his petition in conformance
with the former order of the Court entered in this cause at its
September, 1931, Term.:
-

I

I

vVhereupon the Court heard the statement of Counsel for
·plaintiff and defendant, Wilbur F. Hudgins, the oral and
written testimony introduced on behalf of the plaintiff and
the defendant, vVilbur lF. Hudgins, and the argument of
.counsel. .
And it appearing to tlie Court from the testimony and argutnent of counsel that the decision of the Commission of Fishe·ries of Virginia· enterad on the 21st day -of July, 1931, assigning· a certain 6.85 acre traot of oyster planting ground to
Wilbur ·F. Hudgins was Ia proper and just decision, having re-gard to both the law anti. facts, it is considered by the Court
that the said decision o~ the Commission of Fisheries of Virginia. entered ·on the 21st day of July, 1931, assig'Iling the
said 6.85 acre tract of oyster-planting ground to the said Wilbur F. Hudgins be affirmed, and that the petition of the plaintiff, ..Jesse Hutson. be artd the same hereby is dismissed. And
it is further considered ~Y the C'ourt that the defendant, Wilbur F. H.udgins, recover of the, plaintiff his costs in this be_llaJf·expended.
And the plaintiff, by his attorneys, having sig'Ilified to the
· Court that he will apply to the Supreme Court of Appeals
of Virginia for writ ofi error, the execution of this order is
suspended for a period :of Ninety (90) days in order that the
plaintiff may perfect llis record of such .appeal. But such
suspension shall not be ,effective until the plaintiff shall have
entered into a bond with sufficient security in the penalty of
$100.00 before- the Clerk of this Court, conditioned as the law
directs.
'
1
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·Note: By ·Clerk-The bond .herein referred to has been
properly executed.
page 7 }

And now at this day, to-wit: .At a Circuit Court
held for the Countv of ~Iathews· at the courthouse·
thereof on 1\{onday the 18th da.y of January, 1932, the following order was entered:

,Jesse Hutson
vs.
Wilbur 'h.,. Hudgins and The Commission of Fisheries of Virginia.
ORDER.

'l,his day came again the plaintiff, Jesse ::1\I. Hutson, by his
.Attorneys, and tendered his :fi.ve certificates of exceptions·,
numbered 1, 2, 3, 4 and 5, and prayed that the same be taken,
sig-ned, sealed. enrolled and made a part of the rooord in this
case; and it appearing to the Court that the said certificates
of exceptions are tendered within sixty days of the date of
the final judgment entered in this case and that W. M. J\Hnter, Esq., Counsel for the defendant, has had notiee as required by law of the time, and place of tendering the said c-ertificate of exceptions, .and that he was present at the signing
and sealing and enrolling of the said certificates of exceptions,
the same are according·ly signed, sealed, enrolled and made
a pa.rt of the record in this case, on this 18th day of. January,
1932, and ·within sixty days of the time at which final judgment was entered therein.
CERTI:B,IC.A.TE OF EXCEPTION NO. 1.

On the trial of this case, \V. M. ~finte·r. Esq., Counsel for
defendants, propounded the following question to Eugene
.Armistead, one of the witnesses for the defendants:
Question: Is it or not generally understood in the community in which you live tha.t the oyster planting ground in
controversy here belongs to Wilbur F. Hudgins~

.,
!
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Answer : I know the oyster planting ground in
pa.ge 8 ~ controversy here a.nd it is generally understood in
the community in which I live that it belongs to Wilbur F. Iludgins.
·
·
The Plaintiff, by counsel, objected to the above question
and answer on .the grouhd that evidence of what the ·people
in the community generallly understand with reference to the
ownership of oyste·r planting ground is incompetent, and immaterial and inadmissible for the purposes of establishing
title to oyster planting g-round until the written assignment
(which has not expired) pf said ground to the party claiming
it has first been introduced· in evidence. And further, that
title to oyster planting ground cannot be acquired by adv:erse
possession or merely holding and claiming ownership thereof
which might cause inhabitants of the neighborhood to recognize ownership by the party claiming it, but title thereto can
only be acquired in the manner provided for in Sections 3225
and 3227 of the Code of jVirginia.
1

•

· The Court overruled the objection of the plaintiff to the
above testimony to whic~ ruling of the Court the plaintiff by
Counsel excepted.
1

Teste this 18th day o:f January, 1932.
J. BOYD SEARS, Judge. (Seal)
I

·; .
. .

CERTIFICATE OF EXCEPTION NO. 2.
I

.

.

On the trial of this case W. M. 1\Hnter, Esq., Counsel for
the defendants, propoun!ded the following question to William A. Harrison, one o~ the witnesses for the defendants:
Question: Is it or not generally understood in the community in which you liye that the oyster planting ground in
controversy here belongs to Wilbur F. Hudgins Y
··
.Answer: I know the oyster planting ground in controversy
here and have always recognized it to belong to Wilbur F.
Hudg-ins. I think it is generally understood in the neighborhood that the said ground belongs to Mr. Hudgins.
_
!
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The plaintiff. by Counsel, objected to the above
question and answer on the ground that the evidence of what the people in the community generally
understand with reference to the ownership of oyster planting ground is incompetent and immaterial, and inadmissable
for the purpose of establishing title to oyster planting ground
until the w.ritten assignment (which has not expired) of the · -.
said ground to the parties claiming it has first boon intro:duced in eVidence. And further, that title to oyster planting
ground cannot be acquired by adverse possession or merely
holding and claiming· ownership thereof whieh might cause
inhabitants of the neighborhood to recognize ownership h.y
t-he party claiming it, and title thereto ean only be acquirea
in the manner provided for in Section 3225 and 3227 of the
Code of Virginia.
page 9

~

· The Court overruled the objection of the plaintiff to the
above testimony to which ruling of the Court the plaintiff,
by Counsel, excepted.
·
Teste

t~s

18th day o.f January, 1932.

•J. BOYD SEARS, Judge. (Seal)

CERTIFICATE OF EXCEPTION NO. 3.
On the trial of this case, W.

~f.

Minter, Esq., Counsel for

the. defendants, propounded the following question to John
JiJ. Pritchett. one of the witnesses for the defendants:
Question: Is it not generally understood in the community
in whieh you live that the oyster planting ground in controversy here belongs to Wilbur F. Hudgins?
Answer: I know the oyster planting ground in controversy
here and have always recognized the ground to belong to Wilbur F. Hudgins. I think all of the people around Peary understood that this ground belonged to :l\fr. Hudgins.
The plaintiff, by 'Counsel, objected to the above question
and answer on the ground that evidence of what the people
in the community generally understood with referpage 10 } ence to the ownership of oyster planting ground is
incompetent and immaterial, and inadmissable for
the purpose of establishing title to oyster planting ground
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until the written assignment (which has not expired) of the
said ground to the parties claiming it has first been introduced in evidence. And further that title to oyster planting
ground cannot be acquired by adverse possessio:~?- or merely
holding and claiming ownership thereof which might cause
inhabitants of the neighborhood to recognize ownership by
the party claiming it, and title thereto can only be acquired
in the manner provided for in Section 3225 and 3227 of the
·
Code of Vira-inja.
The Court overruled the objection of the plaintiff to the
above t~stimony to which ruling of the Court the, plaintiff, by
Counsel, excepted.
'
Teste this lAth day
.

ot January, 19il2.
~ ·J. BOYD SEARS, Judge. (Seal)
I

• ,

CERTIFICATE OF EXCEPTION NO. 4.
I
I

..

The following evidenc e on behalf o.f the plaintiff and de-·
fendai1ts, respectively, a~ hereinafter noted, is all of the evidence introduced at the' trial ·of this case:
1

JJ~SSE

M. HUTSON,

the plaintiff, testified as follows:
I am a resident of the State of Virginia, and have lived in
'J\.Iathews County all of my life, and at Peary for the last
seven years. Peary is situated near Horn Harbor.
I made application in writing to C. R. Thomas, Oyster Inspector of District No. 10 for an assignment of f'Our (4) acres,
more or less, of oyster planting ground in Horn Harbor on
November 17, 1930. G. T. Hudgins, Surveyor. surveyed the
ground, and made a plot thereof in January, 1931. Notice
of my application was published in the l\iathews Journal, a
ne,vspaper published at Mathe,vs Court House, Virginia, for
four consecutive weeks a.s required by law. I did everything
to get a. valid assignment of the ground that I was told to do
by Inspector Thomas. ]1:r. Thomas posted the notices as the
.
law requires and finally on the 26th day of lVIarch,
page 11 ~ 1931, delivered to the C~rk of the Circuit Court of
Afa.thews Couhty the assignment in duplicate to be
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recorded. Several days after that Inspector Thoma.s advised
ine that ~lr. Wilbur F. Hudgins had also made application for
the ground and intended to appeal from the decision of In~
spector Thomas to the Commission of Fisheries, and that he,
Thomas, had instructed the Clerk of the Circuit Oourt not to
record my assignment, pending the determination of the matter by the Commission of Fisheries. My writt~n application
was dated November 17. 1930, and lv.[r. Hudgins'· application
was dated December 8, 1930, but was not published in the
~lath~ws Journal until some time in January, 193L
· The matter wa.s taken up before the Commission of Fisheries at its· meeting at Newport News in April, 1931. Mr. Gilbert L. Diggs appeared as Counsel for me and Mr. W. M.
Minter appeared as Counsel for 1\fr. Wilbur F. Hudgins.
The Commission ·of Fisheries on that day did not hear any
evidence but did hear statements made by Counsel and also a
statement made to the Commission, but not under oath, by
Mr. Wilbur F. Hudgins. At this meeting the Chairman of
the Commission orally instructed :Mr. Hudgins to have the
ground in Horn Harbor he had formerly leased from the State
surveyed and a plat thereof made, and that notice of the time
of the survey should be given to me or my Counsel, and that
after the survey was made the Commission would hear and
determine the case.
The Commission of Fisheries met again at its office in
Newport News on July 21, 1931, and without giving notice to
me or my Counsel of its intention to take this matter up at
this time proceeded to hear and determine the· matter in my
absence and without my knowledge and in the absence and
without the knowledge of my Attorney, and decided at this
meeting that }.;Ir. Wilbur F. Hudgins was entitled to the
ground and instructed Inspector Thomas to assign it to him.
· I did not know tha.t the matter had been decided
page 12 ~ until on or a.bout August 15, 1931. My counsel at
once and within thirty (30) days after the decision
of the Commission of Fisheries gave written notice to the
Commission of E'isheries of my intention to appeal from the
decision of the Commission to the Circuit Court of Mathews
County. I did not know that ~fr. Hudgins claimed the ground,
a portion of whieh I had applied for until sometime after I
had made application for an assignment of it. I investigated,
however, and found tha.t :hfr. Hudgins had had an assignt.aent of ground in the locality of mine, his assignment ha.ving expired in Septelll;ber, 1925. At the time I made a.ppli·cation for this ground in Horn Harbor I immediately staked
in the ground for which I was applying.

22
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Note : ·During the testimony of the witness, Jesse M. Hut.;.
son, the following papers were introduced in evidence ·and
made a part of the record in this case :
.Application of .Tesse lVI. Hutson fot the assignment of four
acres, more or less, of oytter planting ground iD: Horn Harbot:
and marked'tExhibit A''.
1

Copy of said application which was published in the
Mathews Journal a.nd clipped from said newspaper and
marked·
"Exhibit B".
Plat of survey made by G. '1\ Hudgins, surveyor, of the
oyster planting ground applied for by Jesse M. Hutson, and
markedI

I

'~Exhibit

C".

I

As~ignment of the grohnd applied for by Jesse M. Hutson
and signed by C. R. Tho~as, Oyster Inspector, of District No.
10, and marked.

"Exhibit D''.
page 13 ~ . The following is a copy of the application of
Jesse l\{. Hutson, referred to in evidence of Jesse
M. Hutson, marked
I

"EXHIBIT A".
I

COl\'IMONWEA.LTH
I

0~,

VIRGINIA

COJ\iMISSION OF FISHERIES
APPLICATION FOR OYSTER PLANTING GROUND
Nov. 17. 1930.

.To C. R. Thomas, Oyster Inspector, District No. 10, County
of :Mathews, Va.
I, Jesse Hutson, a resident o£ the State o£ Virginia, hereby

J. M. Hutson v. Commission of Fish. of Va.
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apply for ground ,for oyster planting purpGses, under the
-laws of Virginia, made or to be made.
Said ground is in the waters. of Horn Harbor, near. W. H.
West a:nd is estimated to contain 4 more or -less acres, and
situated in Oyster District No. 10, county of Mathews, Virginia, and described a..s follows: Bound on the North by oyster ground formerly owned by W. F. ·Hudgins; on the East
by planting ground of W. H. West; on the South by W. H ..
West on the West by W. H. West.
I ask that proper notioo be at once posted, and that slll;'.vey. plot and assignment be made as promptly as practicable,
and I herewith deposit the sum of $. . . . . . . . toward defraying the expenses ·Of said survey and plot and agree that should.
ihis amount not be sufficient to cover same I will promptly .
meet the deficiency and I further agree that all legal requirements shall be promptly met by me.
Witness my signature this 17 day of November, 1930.
JESSE HUTSON.
The following is a eopy of Newspaper clipping referred to
in the evidence of Jess·e M. Hutson, marked

''EXHIBIT B.''
APPLICATION FOR OYSTER PLANTING GROUND
page 14 ~ To C. R. Thomas, Oyster Inspector District No.lO,
County of :htia.thews, Va.

I, Jesse Hutson,. a resident of the State of Virginia, hereby
apply for ground for oyster planting purposes, under the
laws of Virginia, made or to be made. Said ground is in the
waters of Horn Harbor, near W. H. West, and is estimated
to contain 4 acres more or less, and situated in Oyster District No. 10. county of Mathews, Va., and described as follows: Bounded on the. North by oyster ground formerly
owned by W. F. Hudgins; on the East by planting ground
of W. H. West; on the South by W. H. West and on the West
by W. H. West.
Witness my signature this 24th day of November, 1930.
ll-27-4t

JESSE HUTSON.

. ~Supreme Cohrt ·of Appeals. of. Virginia. ·
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.
· The following is a copy of the Plat of Survey Made by G.
T. Hudgins, Surveyor, of the P.~anting Ground Applied for
by Jesse M:. Hutson, referred to in the evidence of Jesse M;
Hutson, and marked I
·
-

'' EXHILBIT. C.''

.,
··-

.:

.. t

EXHIBIT "C"

COP" SSI

OF F '"'I-iERIES

OYSTER PLA.-rrr·a GROU •
JESSE ~~ . W.!TSOK

OF

r·

HORI H. P.BOR : ••THE';·s COUNTY. ~
Scale 1/5000
January 1931 .
Surveyed b G. T . HUdgins

fl"FtE.R

I

__

___/

IORGAN

A

A

OFWAN

73 . 15 '
1
40 . 00 1
62 . 17 1
2
54 . 02 1
82 . 01 '
3
54 . 39 1
89 . 02 '
4
51 . 09 '
~ss is a nail in center of a ceder
stob . A Holly be rs .~ 55 . 41 E. 39 . 7 1
Iag . and a 'Tulberry tree bears 1· 52. 48 1
" 118 . 9 1 r.:ag. S gable of Vernon
.udgins • house to J gable of J . B.
Grinne 1 50 . 30 1 to E chmny . of John
~ orqan 1 s house 71 .,.. ;4:;.. :7.....1_.__ _ _ _ _ _~--~
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Here follows copy of the assignment 1nade to
Jesse ~I. Ifutson:
''EXHIBIT D.''
CO!fMONV\'E.A.LTI:l
CO~ll\IISSION

0~,

·viRGINIA

OF FISIIERIES

OYSTER IN.SPECTO.R'S

ASSIGN~IENT

(one copy to be attached to and recorded with the plat)
Oyster District :No. 10, County of

~[a thews,

Va.
..

~pplication

having been made to me by Jesse :NI. Hutson
for ground for oyster planting purposes in the 'va.ters of
lforn Harbor in m~r said district and county, notice of same,
its acreage to be 5.528 acres, and all legal requirements and
payments having been met by the applicant,

NOW, THEl-tJDF,ORI~J', the said 5.528 acres of oyster planting gTonnd as shown by the plat of survey to- 'vhich this assi.g:nment is attached, is hereby assigned to the said Jesse M.
·Hutson of Peary in the Con1mouwealth of Virginia to be heJ:d
by hin1. his heirs and assigns for a. period of twenty yea.rs,
provided the yearly rent is paid in advance at $1.00 per acre,
us oyster planting ground under the laws of Virginia made or
to be made.
Witness my official signature this 26 day of

~1:arch,

1931.

C. R. THOl\IAS',
Oyster Inspector.
District No. 10, County of ~Iathews, Va.

CHAHLES R. THOl\T1\.S.
CI-IARLES R. rrHO!iAS,
a witness for the plaintiff, testifi.ed as follows:

l\Iy name is Charles R. ~rhomas, and I hold the position of
Oyst.er Inspector o.f District No. 10 of ~fa thews County, Vil'ginia. I have been oyster Inspector of District No. 10 for
about fifteen years hut the Horn llarbor and New Point See-
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tions·were not added to my district until about nine years ago.
Mr. Jesse 1\L Hutson matte written application to me for four
( 4) acres, more or less,! of .oyster planting ground in ·Horn
Harbor. (Here Mr. Thomas identified written application
·
of Jesse IYI. Hutson for oyster planting ground
page 17 } which had previously been offered in evidence.) I
posted. the notices as required by law and published the notice in the Mathews Journal. a newspaper published at Mathews, Virginia. Mr. I-Iutson had previously
staked off the ground 81pplied for by him and in January,
1931. I had this ground surveyed by G. T. Hudgins, Surveyor. (Here Mr. Thomas identified plat of the ground made
by G. H. Hudgins, Surveyor.)
On the 26th day of March, 1931, I assigned this ground to
Jesse 1\L Hutson and deliv.ered the assip;nm.ent in duplicate
txlgether ·with the plat to W. B. Smith, Clerk of the Circuit
9our~ of ~Iat~ews qount~ to be ~ecorded. (Here Mr. Tho~as
uientlfi·ed assignment made by h1m to Jesse l\L Hutson which
was delivered to the Cl~rk to be recorded.)
Mr. 1\:Iinter, Attorney for 1\Ir. Hudgins, sa'v me and asked
me not to complete this assignment and I called up Mr. W. B.
Smith, Clerk, and told him not to rooord it until the matter
had been passed upon by the Commission of Fisheries. l\1:r.
If udgins came to see me the next afternoon and told me he
was going to tal{e this mhtter before the Commission of Fisheries. I 'vas present atl the meeting of the Commission of
Fisheries in April, 1931, and made a statement concerning the
matter in controversy, but this statement was not made under oath. IYir. Hudgins also made a statement to the Comtnission, but this sta.temel.1t was not made under oath. Mr.
Diggs Rnd J\Ir. Minter, Qounsel in the case, also made statements to the Commission. The Commission orally instructed
Mr. Hudgins to have the[ planting ground in Horn Harbor he
claims surveyed but to give 1\tfr. Hutson notice of the time
of the survey so he could be present and the Commission would
then determine the matter.
When I became Inspector of the Horn Harbor section,
former Inspector, Mr. George Tolliver, delivered to me a list
of the l1older.s of oyster-planting ground in Horn Harbor..
Mr. Wilbur F. H:udgins' name was not on this list and neither
.
'vere the names of a great many other oyster plantpage 18 ~ ing ground holders in ·Horn Harbor. 1\tir. Hudgins,
since Horn Harbor has been under my jurisdiction,
did not pay me any taxes on the oyster shore in controversy.
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·understanding that };fr. Hudgins had some g.l'ound in Horn
Harbor, 1 wrote him a letter asking if he wanted this re-assigned to him, as the Commission of Fisheries had ordered me
to collect rent from all oyster-planting ground holders in Horn
Ha.rbor. Mr. liudgins came to see me about the shore in
Horn .Harbor, and one of these pieces he claimed was the
shore sold to him by A. T. Hudgins in 1907, the lease for whieh
had expired in September, 1925. I told Mr. Hudgins I would
protect him and fix up his ground and afterwa.rds the Commission instructed me that written application would have.
to be made for the ground and I so wrote Mr. Hudgins, and
Mr. Hudg-ins made written application on Dec. 8, 1931, for the
shore he claimed.
Mr. Hudgins came to s-ee me before· Mr. Hutson had ever
applied to me for this ground, and after promising Mr. Hudgins to protect him I would not have attempted to rent this
ground to Mr. Hutson had I known it to be the ground claimed
·
by 1\fr. Hudgins.
l'Ir. :Hutson's application wa.s, however, accepted by me
and Mr. Hutson did everything I asked him to do and everything the la.w required him to do to get a valid assignment of
the ground in controversy. As I stated before, Mr. Hudgins
did not pay taxes on this shore any year after I became Inspector of Horn Harbor; until the new assignment was made.

WILBUR F. HUDGINS,
the defendant, testified as follows:
I live in Hampton, Virginia, and have lived there for a
number of years but" was formerly a resident o.f Mathews
County, of which I am a native. In 1907, while I 'vas living
in ~lathews County and at Peary Post Office, I bought from
.A. T. :Hudgins an eight-,and-a-fraction-acre-traet of oyster
planting ground in Horn Harbor, paying him therefore the
· .
sum of eight hundred dollars. This is the piece o~
page 1.9 ~ gTound that is the subject of this litigation. Since
the purchase of ground I have always exercised
full ownership over it and have ·planted oysters upon it and
sold oysters from it. Some years ago. I do not know how
long exactly, oysters in Horn Harbor became affected with
''green-gill'' which prevented their sale. I, along with other
oyster planters in Horn Harbor, were relieved by the Commission of Fisheries from the payment of the tax on the oysterplanting ground in question because of the "green-gill". I
eannot say accurately how many y-ears I ha.ve been thus re-
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lieved of the payment of the tax, but I am sure tl1at I paid
no taxes on the ground since 1925. S'ome time in the summer of the year 1930 I heard that the Commission of Fisheries
was investigating the situation in Horn Harhor about the
payment of tax on oyster planting· ground, practically all of
the renters there having stopped paying taxes as I had, in
fact, I was one of the very last that did stop paying such tax.
I went ot Judge Joseph vV. Chinn at the first meeting held
by the Commission after his appointment as Commissioner
of ],isheries and told him the situation and asked him what
steps I should take in order to protect my oyster shore in
Horn Harbor, telling l1im that I was willing to do anything
that the Commission required of me, about this shore.
. tTudge- Chinn told me the Cmnmission woulq not be hard on
such renters and that they would consider the m.atter and let
me know their require:ments. Tha.t it 'vas the intention of
the Commission to send :ft'Ir. Heudiger up to Horn IIabor and
that the Commission would later decide just what it wo~d
do.
I did no more about the shore, feeling confident that Judge
Chinn 'vould let me know what I ought to do until son1e time,
I think in the early Fall of 1930, I r~.eived a letter from ~Ir.
C. R. Thomas, Oyster Inspector, telling me that he was informed I had some oyster planting ground in Horn Harbor
a.nd if I desired to hold it, and stating that my lease had expired on the shore and that it would be necessary
page 20 ~ to have the shore reassigned to me. l\iy wife and
myself dro:ve from I-Iampton to the home of l\ir.
Thomas where I told him of the conversation between Judge
Chinn a.nd myself and stated to ~fr. Thomas, like I had to
.Judge Chinn, that I wanted to do whatever was necessary
to protect my rights in my oyster planting gr·ound. ~Ir.
Thomas -told me all right that he would look out for the ;matter for me and see that whatever was necessary to be done
would be done to protect 1ne. I went back home and soon
after that received another lette:r from ~fr. Thomas in which
he told me that I would have to make written application for
the ground if I wanted it reassigned. Upon receipt of this
letter I did make out and carried to 1\Jr. Thomas a written
application for this ground and several other pieces in Horn
Harbor I held.· At this time, which \vas December 8th, 1930,
I did not know that 1\lr. ~f esse Hutson had made application
for a part of the ground I had bought from .A.. T. IIudgins
and whjch I had ahvays exercised rights of ownership over
up to tl1is time. I knew nothing about the expiration of the
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lease in 20 years and for thatt reason had made no effort to
have it reassigned until I began to investigate the subject
after I heard that the Horn Harbor situation was being looked
into by the Commission on account of the non-payment of
the rent. My application not appearing in the paper, I asked
Mr. Thomas about it and he told me that he had been busy
loading a boat and had not gotten the application in but would
do so immediately and did begin running the application in
Januarv.
In the meantime some one infonned me that ~Ir. Jesse Hutson had applied f.or my oyster shore and that he was engaged
in catching oysters from the shore. Then I came to see Mr.
Thomas and asked him about it and he told me "Nlr. Hutson
was too much of a. gentleman to have applied for your shore
and if he had I would not have rented it to him". This satisfied me and I went -on back home and I was called
page 21 ~ up by my brothers from Peary and told that Mr.
.
Hutson was in fact oystering on the shore .and I
had my attorney notify him to stop.
The fact is I saw the applica.tion of J\{r. Hutson myself
but as it stated that it was bounded on the North by the land
formerly owned by me I did not think that he 'vas applying
for my land but that. he was getting a portion of the shore
of his father-in-law, lVIr. W. II. \Vest, which adjoind' Iny.]and.
Finding that l\of r. I-Iutson was in fact applying for my land
I asked my attorney to fight the assignment to him and he
had the matter up with ~Ir. Thomas and notified him that I
wanted a hearing before the C01nmission.
I went before the Commission in April, and l\Ir. J\Iinter, my
lawyer,.and :Nfr. Dig·gs, 1\{r. Hutson's lawyer, made statements,
and the Oyster Inspector made a statement and I made a statement but not on oath. The Commission told me to en1ploy a
surveyor and have my oyst€r planting· ground surveyed and
if I could locate it it would assign the ground to me. I had
1\tfr. G. L. Evans, of '\Vest Point, survey the land and this survey was presented to the Commission at a later meeting· and
it directed the Oyster Inspector to assign it to me.
I paid the Oyster Inspector at the time he 1nade this a.ssignnlent rent on the land in dispute a11d one year's back taxes
thereon.
That I kept this shore marked by stal{es during all the time
I held it except on the side bounded by l\fr. ,Y. H. West and
he kept up this line.
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The application of W. F. Hudgins was introduced in evidence, marked Exhibit ''X'', and made a. part of the Reeord.
The notice run by him of application for assignment of oyster planting ground was introduced in the evidence, m.a.rked
Exhibit '' Y' ', and made a part of the record. The plat made
by G. L. Evans, Surveyor, of the planting ground of W. F.
Hudgins was introduced in the evidence, marked
page 22 ~ Exhibit '' Z'' and made .a part of the Record.
The assig1unent of W. F: Hudgins of the oyster
shore in controversy was introduced in the evidence marked
Exhibit "W" and made a part of the record..
Here follows applica.tion of Wilbur F. Hudgins

J.

EXHIBIT ''X''.
COlVIMONWEALT·H OF VIRGINIA
l. -·

COM~IISSION

.,

OF, F,ISHERIES

APPLICATION FOR OYSTER PLANTING GROUND
Dec. 8th, 1930.
To C. R.. Thomas, Oyster Inspector, District No. 10.
County of 1\Ia thews. V a.

I, )Vilbur F. liudgins, a resident of the State of Virginia,
hereby apply for ground for oyster planting purposes, under
the laws of Virginia, m.a.de or to be made.
Said ground is in the waters of Horn Harbor, near Peary,
V a.., and is estimated to contain 8 acres, more or less, and situated in Oyster District N·o. 10, county of Mathews, Va., and
described as .follows : Situated on the North side of Horn
Harbor, bounded as follows: On the North by W. H. West
land, on the East by flerbert E. Hudgins oyster shore. on the
South by ,V. H. vVest oyster shore, on \Vest by W. H. West
oyster shore.

J. M. Hutson v. Commission of Fish. of V a.
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I ask that proper notice be at once posted, and that survey,
plot ana assignment .be made as promptly as practicable, and
I herewith deposit the snm'.of $ ....... ~ toward defraying the
expenses of said survey and plot and agree that should this
amount not be sufficient to cover same I will promptly meet
the deficiency and I further agree that all legal requirements
shall be promptly met by me.
Witness my signature this 8 day of December, 1930.

WILBUR F. HUDGINS.
page 23 }

Here follows copy of Notice published in The
Mathews Journal, of application of Wilbur F~
Hudgins for assignment~

EXHIBIT ''Y''.
APPLICATION FOR OYSTER
PLANTING GROUND

Dec. 8, 1930.
To C. R. Thomas. Oyster Inspector, District No. 10,
County of Mathews, Va.

I, Wilbur F. Hudgins, a resident of the State of Va. her.eby
apply .for ground for oyster planting purposes, under the laws
of Virginia, made or to be made.
Said ground is in the waters of Horn Harbor. near Peary,
Va. and is estimated to contain 8 acres, more or less, and
situated in Oyster District No. 10, County of Mathews, Va.
and described as follows: Situated on the North side of Horn
Harbor, bounded as follows: On the North by W. H. West
land, on the East by Herbert E. Hudgins oyster shore, on
South by W. H. West oyster sho:t:e. on West by W. H. West
oyster shore..
Witness my signa.ture this 8 day of December, 1930.
1-29-4t.

WILBUR F. HUDGINS.

,-------.--~-

--

----_--~--~-:-:..·1~--. -~
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Here follows plat made by G. L. E:v:ans, Surveyor,. of the
Ground ~f Wilbur F. Hudgins-

p~anthlg

EXHIBIT '' Z' '.

EXHIBIT

II

Z"

CmiMONNEALTH OF VIRGI IA
C01.rriiSSION OF FISHERIES

tS\

Q3)

Rev1sed 8-10-31
/Z. L. Evans
Certified Surveyor
v. est Point, Va .

I

6

8

/.

6.

85

A C R E S

~

I

Oyster Planting
Ground of Wilbur
F. Hudgins in
Horn HRrbor,
'a thews ountyScale 1 11 - 200 1
August 10-1931.
Surveyed by
G. L. Evang .

2
4

a

'

;i

ST ATIOI fOSS
!organ: 0.00 1
305.58 1
320.02 1
308 .51 1
301.16

o--·

1

·ns • 6
~.c-.:--.
HUd~

--·
H•

I
{

I

STATION ORGAN
!.1o s s - 0 • 00 '
62.16'
73.11 1
89.01'
75.51 1

Station Moss- Nail in cedar stob
to nail in Holly N 55.41 1 E (~ag)
39.7 ft.to nail in Holly N 52.48 1
• ( ~ ) 118.9 ft. South gable of
V. HUdgins • house to "Dow" 7.32 1
To J. B. Grinnell N gable 50.30 1
to edge of E. chimney of J.
.organ•s house 71.47!
(From G.T.Hudgins• notes)

STATION J:ORGAN
Moss • 0.00! 1
293.38 1 - 20.6 to tack in pine
20 5 • 58 I -

22e9

ASSIG MENT TO 'i¥ILBUR F. HUDGINS
EXHIBIT

ll'"y' II

C0... ~01 ../F.ALTH OF VIRGI ·rA, COM!. ISSION OF FISHERIES.
OYSTER INSPECTOR'S ASSIGN! ENT
OYSTER DISTRICT NO. 10, County of

II

II

II

II

46.50 1 - East side of chimney.
259 • 53 I II
II
II
II
321.38 1 - North side of house.
349.50' - North side chimney •

l~thews,

Va.

-----------
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Application having been made to me by "\Vilbur F. Hudgins
for ground for oyster planting purposes in the water of I-Iorn
IIa.rbor in my said district and county, notice of same, its
acreage to be 6.85 acres, and all legal requirements and payments having been met by the applicant.
page 25 ~

Now, Therefore, the said 6.85 acres of oyster
planting ground, as shown by t_he plat of survey
to which this assignment is attached, is hereby assigned to
the said \Vilbur ],. Hudgins of Hampton in the Commonwealth of Virginia to be held by him, his heirs and assigns for
a period of twenty years, provided the yearly rent is paid in
advance at $1.00 per acre, as oyster planting g-round under
the laws of Virginia made or to be made.
'Vitness my official signature this 1st day of Aug·ust, 1931.

C. R. THOivt:AS'.
Oyster Inspeetor,
District No. 10, County of 1Ia.thews, Va.
Recorded in the Clerk's Office of I\fathews County, Va.,
Aug. lst, 1931. Book No. 2, Page No. 166.

vV. B. Sl\IITI-I, Clerk.
G. L. EV.A.NS,
a witness for the Defendants, testified as follows:
My name is G. L. :H~vans and I live at \Vest Point. Virginja.
I am a certified surveyor.. I was asked by ~ir. V\7ilbur F.
Fludgins to locate ru1d survey a piece of oyster planting
ground in I-Iorn I-Ia.rbor which is the subject of this litigation,
I surv~yed this ground during the month of June, 1931. I
could not locate the pine tree and fence which W(~re the hase
lines for the· original survey made in 1H05 by 1Vfr. Folkes.
However, J followed the shore line and reg·ard the survey
made by me as being substantially correct. I wiJl not say
that it is absolutely correct. The first plat I made with the
dotted lines is a correct map of the survey made by 1ue; but
this survey took a portion of the ground claimed hy ,V. H.
VVest. ru1d 1\fr. I-ludgins stated to nte that he did not want to
g-et into controversy with ~Ir. "rest so I made another plat
which followed the boundary lines of the vV est ground, and
reduced the acreage shown of the first plat. I also carried the

Supreme Court of Appeals of Virgini1..
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inshore boundary line out quite a bit for the reason that the
ground or bottom was covered with grass and was page 26 ~ not of any value to :Nfr. Hudgins. I told Mr. West
that I was not satisfied with the surv-ey made by
n1e beca.u se it was impossible for me to locate the base lines
shown on the Folkes plat made in 1905, and that I could not
s-ay that my survey was absolutely correct. I do not know
whether the shore line which I followed in making this survey has washed or filled in during the last thirty years.
Note : During the testimony of the witness, G. L. Evans,
the following papers were offered in evidence and made a part
of the record in this case :
Plat of Survey of Eight 4/100 acres of oyster planting
ground in Horn Harbor, made by R. A. Folkes, Surveyor, of
an assignment t.o A. T. Hudgins in Sept., 1905, said ground
having been sold to vVilbur F. Hudgins August 24th, 1907,
and marked ''Exhibit E'';
Plat of survey made by G. L. Evans, Surveyor, dated June·
2nd, J931, of the oyster planting· ground applied for by Wilbur }\ Hudgins, 'lnalc~red· "Exhibit F".

H"ere follows copy of plat of survey made by R. A. Folkes
of 8.04 acres, purchas-ed by Wilbur F. Hudgins from A. T.
J-Iudgins, marked '' E~hibit E' '.
page 27

~

'' EXfiiBIT E.''

1\fr. A. rr. Hudgins, Oyster Ground
In IIon1 Harbor, 1905.

This pl-at represents 8.04 acres of oyster ground in Horn
Harbor.
It was surveyed by me at request of W. H. Gayle, Esq., Oys.
Inp. for 17 District, lHathews County, and by him it was
rented t.o .A. T. Hudgins, Esq. 1\fy notes are marked upon the
lines.
Given under my l1and, Sept. 1905.
R. A. FOLKES,
S. B. of F.

J. M. Hutson v. Commission of Fish. of Va.
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In the Clerk's Office of Mathews County, January 15th,
1906. This plat was presented and recorded.
Teste;

SANDS SMITH, C. C.
Here follows copy of plat made by G. L. Evans, Surveyor,
June 2nd, 1931, marked "Exhibit F".

II

EXHIBIT F"

co·.::.roN t,'EALTH

OF VIRGINIA

CO:.i!.:IS SION OF FI SHERIES

v: .E. Hude~

7

NOTE :- The Dotted lines 1-3-5
7-9 represents
survey made by R.A:
Folkes,Sept. 1905
for A. T . Hudgins,
later assigned to
V'iilbur F. Hudgins .
On this survey it
was impossible to
locate ~r . Folkes
Base with any degr e
of accuracy . The
lines were run as
near as possible
with the informa
t ion available.
The solid line
2-4-6-8-10 rep
resents lines of
adjoining owners as
they now stand- while
line 2-4-6-8-10 is the
survey of 5.53 acres, for
Jesse M. Hutson, Made by
G.T.Hudgins, Jan. 1931.
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VV.H.West'

@
G.L. Evans
Certified surveyor
Yiest Point, Va •

..
'

STATION MOSS
MORGAN 0.00 1

--=--

301.55 1
305.58'
319.51•
320.02 1
313.00 1
308.51'
301.49'
301.16'
298.46

STATION ~AORGAN
MOSS 0.00 1
57.47 I
62.16 1

1
2

3

71.44 1
73.11 1
87.40 1
89.01 1
77.13 1

4
5
6
-7
8
9

1

54.39 1 (G. T . Hudgins

75.51 1

10 Jan. 1931)

72 . 37 I
82 .01 1

OYSTER PLANTING GROUND OF
WILBUR F. HUDGINS IN
HORN HARBOR
MA THE:iS COUJ.\'T Y
SCALE 1 1 ~ 200
June 2 1931
SURVEYED BY
G. L. EVANS

N 30

15'

40" W 1582.15 feet
(28)

"MORGAN"

------

-----~------
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~Iuctlgins. ,.l;think aii ~f:±he ~~opie ar~u~it P~ary understood
~1:r.

that this ground belonged to

Hudgins.

·

Teste: This 18th day of J anuai-y, 1932:
I

.'

'

•.

J. BOYD SEARS, judge.

..

CERTib,IC.A.TE O:b., EXCEPTION NO.

(Seal.)

5.

.T~ the entry of th~ ord~r denying the pl~ntifr the relief
.prayed for in his petition, after. the Court had heard all the
evidence and argument of co.unsel. the plaintiff, by ·counsel~
excepted because the judgni.ent cont_ained in- _the! said order.
~~ contra~·y to the law and the evidence and 'vithout evidence
to support it.
Teste: This 18th day of January, 1932.

-.

\

j~ BOYD SEARS, judge~ (Seal.)
In the Circuit C~urt of l\f~thews C~urity.
.

.
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.
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!

,

•

.

•

,

.

1 I, W. B. .Smith, Clerk of the Circuit Court of the County
9f Mathews, do certify that the foregoing i~ a true. transcript
from the records of the said Court, an4 I further certify 1 th~t
yv. M. Minter, Attorney for the defendants, has received notice as required by law.
I

•

Given under my hand this 11th day of h£arch, 1932.
W.
Fee for Transcript,

Jt SMITH, Clerk:

$25.00.

A Copy-Teste:
H. STEvVAR.T

JONES~ C~
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