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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

JAMES J. HARTMAN, Complainant,

versus
MELFA BANJ{I:N"G COMPANY, INC., A CORPORATION,
LATE DOING BUSINESS IN ACCOMACK COUNTY,
AND EASTERN· SHORE BANIQNG COMPANY,
A CORPORATION, .A. SUCCESSOR TO THE
MELFA BANKING COMP:ANY,
INC.J A CORPORATION,
Respondents.

IN CHANCERY.
To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your Petitioner, James J. Ha.rtmali, respectfully represents
that he is aggrieved by a decree· of the Circuit Court for the
County of Accomack, in the Sta.te of Virginia, entered on the
28th day of June, 1932, in a certain chancery suit then pending in said Court, wherein your Petitioner was the complainant and the. Melfa Banking Company, Inc .., a corporation late
doing business in Accomack County, and Eastern Shore Banking Company, a. corporation, suceessor to the Melfa Banking
Company, Inc., a corporation, were respondents. Your Petitioner is also aggrieved by a. decree of the said Circuit Court
of the County of Accomack, Virginia, entered on the 28th day
of June, 1932, refusing to your Petitioner a Bill of Review
and dismissing your Petitioner's petition for a Bill of Review,
and ratifying and confirming. the aforesaid decree o:f June 24,
1932, entered in the above entitled cause. A copy of the
de~ree of J nne 24, 1932, complained of herein, mny be seen
at pages 10-11 of the record; and a copy of the decree of
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June 28, 1932, complained of herein may be seen on pag.e
12 of the record.
A transcript of the proceedings of the said Court, wherein
said decrees were entered, is herewith presented, from which
the· error complained of may be seen and from an inspection
of which it will appear.
STATEMENT OF FACTS.
It appears from the record that the Melfa Banking Company, Inc., a corporation, 'vhile doing a banking business at
l\felfa, Accomack County, Virginia, received from W. H.
Rosse during August, October and November of 1927, seven
negotiable promissory notes, aggregating the principal sum
of Two Thousand, Three Hundred, Nine and 49/100 ($2,309.49), and made loans to the said W. H .. Rosse on said
notes ; that the notes bore the purported signatures of W. H.
Rosse and J. J. Hartman as makers thereof; that some time
later (the exact date isn't given by any witness) your Petitioner heard through the Assistant Cashier of the M·elfa
Banking Company that the said :Nlelfa Banking Company
held several notes bearing the purported signature of your
Petitioner, and your Petitioner went to the ~Ielfa. Banking
Company and made inquiry concerning sam-e. As soon as the
notes were exhibited to your Petitioner he advised one W. E.
Waters, Cashier of the lVIelfa Banking Company, that he
hadn't signed any of said notes and would not agree to pay
any part of the amount due thereon. Likewise your Petitioner
advised Jeff F. Walter, Esq., the President of the Melfa Banking Company, about the same time that the seven notes did
not bear the signature of your Petitioner and that he would
not be bound thereby.
It appears from the record (pages 29-46) that the Melfa
Banking Company was merged 'vith the Eastern Shore Banking Company, Inc., a corporation, and that the said merger
was completed and the certificate, with all of the resolutions
and other incidents thereof, duly filed in the Circuit Court
Clerk's Office for Accomack County, Virginia, on March 13,
1930; and by said merger all of the assets of the Melfa Banking Company were assigned to and taken over by the Eastern
Shore Banking Company, Inc., and the sa.id assets from that
date belonged to the said Eastern Shore Banking_ Company,
a corporation. However, it appears from pages 1-9 of the
record that a judgment by confession wa~ entered on the 5th
day of April, 1930, in the Circuit Court Clerk's Office for
Accomack County, Virginia, by the ~Ielfa Banking Company,
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Inc., agrunst W. H. Rosse and J. J. Hartman for the sum of
Two Thousand, Three llundred, ,Nine and 49/100 ($2,309.49).,
with interest and costs then alleged to be due on the seven
notes in question, a copy of which notes is to be found on
pages 3-9 of the record. The seven original notes are filed
before your Honorable Court 'vith a transcript of the record.
It will be noted that this judgment was entered by confession
'vithout notice to your Petitioner on the 5th day of April,
1930, after your Petitioner had a;dvised both the President
and Cashier of the 1.ielfa Banking Company, 'vhile it was
doing business at 1\tlelfa, Va., that the seven notes did not
bear his signature and he denied liability thereon; and also
after the 1\tlelfa Banking Company, Inc., had been merged
with the Eastern Shore Banking Company, a corporation,
and all of the assets, including these seven notes, had been
taken over by the said Eastern Shore Banking Company, a
.corporation.
Your Petitioner did not learn of the judgment having been
entered against him on April 5, .1930, until some time laterthe exact date doesn't appear. from the record; however, it
does appear from the record that shortly after your Petitioner
learned of the judgment, and as soon as he employed counsel, which was very shortly thereafter, suit 'vas brought in
the Circuit Court for Accomack County, Virginia, by your
Petitioner against the Melfa Banking Company, Inc., a corporation, late doing a banking business at ~{elfa, Virginia,
and also against the Eastern Shore Banking Company, a corporation, a. successor to the 1\tielfa Banking Company, to have
vacated and annulled the said judgment of April 5, 1930, on
several grounds :

1st. That the said seven notes ha.d not been executed by
your Petitioner, nor had your Petitioner authorized in any
manner or form any other person or persons to sign, execute
or make either of said notes for him, nor had your Petitioner
agreed to pay same, and that tl1e said signature of "J. J.
Ifartma:n'' 'vasn 't genuine, but on the contrary was forged by
· some party or parties unknown to your Petitioner.
2nd. Because the judgment 'vas entered by confession
against your Petitioner by the Melfa Banking Company after
the said Melfa Banking Company had been merged with the
Eastern Shore Banking Company, and after the seven notes
in question had been taken over by the Eastern Shore Banking Company, a corporation, as a part of its assets. A copy
of the Bill of Complaint filed by your Petitioner is sho'vn
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on pages 19w24 of the record. The joint answer of the Respondents w·as filed by leave of Court and a copy thereof is
found on pages 25..28 of the record.
Realizing that there would be a. considerable conflict of
evidence, on April28, 1932, your Petitioner filed with the Circuit Oourt of Accomack County, Va., a request for an issue
out of chancery and offe·red to the trial court a decree ordering. an issue out of chanoory; however, said decree was refused and an exception was duly noted to the refusal thereof.
A copy of said decree is shown at pages 18, 18a and ltib
of the record. ·
·
.
On the 24th day of June, 1932, this suit was heard without
the intervention of a jury by the Honorable John E. N ottingham, Judge· of the Circuit Court for Accomack County, Virginia, and on the sa.me day a decree w·as entered denying
your Petitioner the relief prayed for, as is shown by a copy
of the said decree· hereinbefore referred to and found on pages
10-11 of the record.
·
On the 28th day of June, 1932, your Petitioner filed with the
trial court a petition for a Bill of Review (copy of 'said petition may be found on pages 12-15 of the record), and a copy
of the letters filed with said petition for Review and marked
''Complainants' E·xhibits la, lb '' are shown at pages· 15-19
of the record; however, a decree was entered on the 28th day
of June, 1932, denying your petitioner the right to file the
petition for Review and grant your petitioner any part of
the relief therein prayed for. A copy of said decree is found
at page 12 of the record.
ASSIGNl\IENT OF ERRORS.

1st. The refusal of the Court to enter the decree for an
issue out of chancery a.nd grant your petitioner the right of
a trial by jury on the issues set forth in said decree.
2nd. The holding of the Oireuit Court and the enteting
of the decree of June 24, 1932, denying to your petitioner
the relief prayed for.
.

Brd. The holding of the Ciranit Court and the entering of
the decree of June 28, 1932, refusing to permit your petitioner
to file the Bill of Review and denying to your Petitioner the
·
relief prayed for.
We will take up these assignments in the order named:
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1st. From an examination of the Bill of Complaint filed by
your Petitioner and Joint and Separate Answer filed by the
Respondents, and the investigation made by your Petitioner
and his counsel in preparation of the trial of this cause in
the Circuit Court, your Petitioner realized that there would
be considerable conflict of testimony and your Petitioner believes it only fair and just and entirely proper to ask for an
issue out of chancery, in order that a jury might be permitted to hea.r the testimony of all of the witness·es and
then determine the case in order that the ends of justice might
be attained. It 'vill be noted that your Petitioner requested
that a jury might be summoned and impanelled to try the
following issues:
1. Whether or not the complainant signed either, any or
all of the following notes, to-wit:
·

(a). Note dated August 11, 192·7, pa.yable four months after
date to the Melfa Banking Company, Inc., J.\lfelfa, Va., for
$300.00, and signed W. H. Rosse and J. J. Hartman.
(b). Note dated August 23, 1927, payable four months after
date to the ~Ielfa Banking Company, Inc., Melfa, Va., for
$350.00, and signed W. II. Rosse and J. J. Hartman.
(c). Note .dated October 10, 1927, payable four months
after date to l\{elfa Banking Company, Inc., Melfa, Va., for
$242.12, and signed W. H. Rosse and J. J. Hartman.
(d). Note dated October 28, 1927, payable four months
after dat~ to the Melfa Banking Company, Inc., Melfa, Va.,
for $400.00, and signed W. H. Rosse and J. J. Hartman.
(e). Note dated October 17, 1927, payable four months
after date to the Melfa Banking Company, Inc., Melfa, Va.,
for $425.00, and signed W. H. Rosse and J. J. Hartman.
(f). Note dated November 3, 1927, payable three months
after date to the l\{elfa Banking Company, Inc., l\{elfa, Va.,
for $400.00, and signed by W. H. Rosse and J. J. Hartman.
(g). Note dated November 17, 1927, payable sixty days
after date to the l\felfa Banking Company, Inc., Melfa, \Ta.,
for $192.00, and signed W. H. Rosse and J. J. Hartman.
2. Whether the said complainant, J. J. Hartman, acknowl-
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all

edged and admitted his liability on either, any or
of the
aforesaid notes described in the previous paragraph to Jeff
F. Walter, President of the ~Iel£a Banking Company, Inc.,
or to W. E. Waters, Cashier of the said Melfa Banking Company, or to any other officer or person for or on behalf of
said bank.
3. In what su1n, if any, is the complainant, J. J. IIartma.n,
indebted to the Melfa Banking Company, Inc., Melfa, Va., or
to Eastern Shore Banking Company, a corp., a successor to
the Melfa Banking Company, Inc., a corporation, by virtue
of a certain judgment secured by confession on April 5, 1930,
in the Circuit Court Clerk's Office for Accomac County, Virginia, on behalf of the ~{elfa Banking Company, Inc., a corporation, against W. H. Rosse and the said complaina11t, J. J.
Hartman, on the seven notes mentioned and fully described
in the previous paragraph, and located in Judgment Lien
Docket No. 11, at page 122, among the records in the Circuit
Court Clerk's Office for Accomack County, Virginia.
4. Whether or not the judgment of April 5, 1930, is a valid
lien against the real estate of the said J. J. Hartman, Complainant.
From au examination of tl1e .record and the reading of the
testimony your I-Ionora.ble Court will readily see and understand that your Petitioner wasn't wrong in believing that
the conflict of testimony would be great and also that the matter should have been heard by a jury. Even though your
petitioner had not 1nade a special request of the trial court
for an issue out of chancery in this case your Petitioner still
believes that in vie'v of the great conflict of testimony that
it was the dutv of the trial Court to order an issue out of
chancery in this suit. While the statute states, and the Courts
have frequently held, that it is in the discretion of the trial
court whether an issue out of chancery should be granted,
as is well said in the case of Hook vs. Hook,· 126 V a., page
249, 101 S. E., page 223, at page 224:
"In the instant case, in light of the foregoing principles,
upon a painstaking and solicitous examination of the evidence
and consideration of the written opinion of the careful and
able Judge who decided the case below, 've entertain grave
.~oubts as to whether the ends of justice have been reached
by the decree. under review, and, moreover, are not satisfied,
in the present state of the record, that plaintiff is entitled
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to a decision in her favor. The record discloses a bitter controversy between a brother and sister, who upon the vital
issue in the case positively contradict each other on oath,
and raises a question of truth and veracity between them
.and of the good faith of their respective· contentions. Nor
.does the conflict end 'vith the testimony of the chief actors
in the litigation; much of the evidence of their principal witnesses is uncertain and conflicting, and involves their credibility. In these circumstances 've feel that the truth of the
.case can best be determined by submitting the issue to the
arbitrament of a jury, who, after seeing· and hearing the
parties and their 'vitnesses, can form a correct judgm-ent of
their intelligenc-e, character and credibility, and arrive at a
.just conclusion on the merits of the controversy. The direction of an issue in such case is in accord 'vith the decisions
-of this court for more than a century. l\iany of the authorities will be found in notes to Lavell vs. -Gold's Adnt'r.. 25
·Grat. (66 Va.) 473, Va. Rep. Ann. 451.
Among the earlier cases, that of Knibb's Ex'r. vs. Dixon's
Ex'r., 1 Rand (22 Va.) 249, in principle, is strongly in point.
It was there held that, where it is doubtful from the evidence
whether a deed, absolute or in fact, was or was not intended
.as a mortgage, an issue should be directed to try the question. vVe desire also to direct attention to the case of lJ!IcCully
vs. ltlcCully, 78 Va.. 159, a controversy between two brothers,
·who were partners, over the o'vnership of certain lots, title
to which had been taken in the name of one of the partners,
'vhere the ruling of the court in orde-ring an issue 'vas affirmed. See, also, TtVilliants vs. Blakey, 76 Va. 254; J(eagy vs.
·Trou.t, 85 V a. 390, 7 S. E. 329.
( 4) The rule is also well settled that where the chancellor
(although not requested to do so) has failed to order an issue
Qut of a chancery in a proper case, and has proceeded to hear
· and determine the case, ''and this court, on appeal, is not
·satisfied that the ends of justice have been attained, it will
reverse and remand the case, 'vith directions to impanel a
jury and determine said issue". Shoe1naker vs. Shoemaker,
112 Va. 798, 72 S. E. 684; Catron vs. Norton Hn.rdware Co.,
123 V a.. 380, 96 S. E. 853, contains a lucid and v-aluable discussion of the principles which should control the direction
of an issue out of chancery, though in that particular case a
majority of the court 'vere of opinion that an issue was not
necessary. At page 386 of 123 Va., at page 855 of 96 S. E.,
it is said:
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''While directing an issue to be tried by a jury is a matter
of discretion with a court of equity, it is not an arbitrary
discretion, but one to be exercised upon sound principle::; oi
reason and justice. A mistake in· its exercise is JUst ground
of appeal, and the appellate court will determine whether or
not it has been properly exercised in a given case. It is error
to direct an issue when it should not have been exercised, and
it is ~qually error to fail to direct one when it should have been
directed. The object of the issue is to inform the conscience.
of the chancellor, and for this purpose he may direct it, though
not requested by either party. Morgan vs. Booker, 106 Va.
369, 56 S. E. lii1; ., ~ * Ewan vs. Louthan, 110 v·a. 575, 66
S. E. 869; Miller vs. Wills, 95 Va. 337, 28 S. E. 337; Stevens
vs. Duckett, 107 Va. 17, 57 S. E. 601; Shoemaker vs. Shoemaker, 112 v·a. 798, 72 S. E. 684.''
In view of the foregoing decisions and the conflict of testimony in this case, your petitioner again alleges that the trial
Court erred in refusing to grant your Petitioner an issue out
of chancery and in hearing this case and deciding same without the intervention of a jury. One cannot imagine a case
with more conflicts of evidence and a case in which a jury
should be the triers of the facts than in th·e instant case.

2nd. The second assignment of error is from the holdings
of the Circuit Court and the entering of the decree of June
24, 1932, denying to your petitioner any of the relief prayed
for in said suit.
Your Petitioner alleges that the decree entered by the Circuit Court on June 24, 1932, is contrary to the facts and la'v
in this case. Your petitioner alleges that he had not signed
any one of the seven notes in question on which the judgment
of April 5, 1930, was secured by confession. Your petition~r
examined each of the said notes in the trial court and testified that neither of said notes had been signed by him, nor
had he authorized any person to sign his name thereto. Your
petitioner further testified that the said W. H. Rosse had
admitted to him and in the presence of his wife, Mrs. James
J. Hartman (see page 72 of the record), in the presence of
Grayson Custis (see Record, pages 74-75), and in the presence of Clyde A. Parker (see Record, page 81), th~t..t he, the
said W. H. Rosse, signed the·name of your petitioner "J. J.
Hartman'' to the seven notes in question, without authority
from him, but simply thinking that it would be all right.
Jeff F. Walter, Esq., a witness for the respondents, while
testifying on this point, at pages 90-91, testified as follows :

J.
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''I ain persiuided to believe he (meaning your petitioner)
also said he did not sigri. any of these notes.''
W. E. Waters, a witness for the respondents, and Cashier
of the Melfa .Banking Company, at page 104, testified as
follows on this point: ''He (meaning your petitioner) said
he hadil 't signed all of these notes, but he had been signing
some for :M.r. Rosse from time to time, but he hadn't signed
this maii.y:" Nowhere in the testimony given on behalf of the
respondents does any witness testify, except W. H. Rosse,
whose evidence is so badly garbled that it is impossible for
any person to really understand what he means, or is eri:
deavoring to mean, because of the many discrepancies, conflicts and denials therein, that your petitioner signed said
notes~

A. T. :Hickman, a witness for the respondents, aud Presi~
dent of the Eastern Shore Banking Company, at page 140 of
the Record, did· testify as follows: ''He disputed part of
them (he meaning your Petitioner). He said he signed one
for $400.00 and one for $300.00, but disputed the others.'' At
this point your petitioner desites to call special attention to
statement of this 'vitness and to have your llonorable court
note the conflict of this testimony with the letter filed as
"Complainant's Exhibit 1a", with the petition for a Bill of
Review~

Your petitioner alleges that the testimony of Garnett Sautter and Roxie Lilliston, witnesses produced on behalf of the
respondents, is without any merit 'vhatever in connection with
this suit. The said Garnett Sautter, while apparently endearing to help out his employer, admitted that he hadn't
seen your Petitioner sigi1 any note, hadn't examined the paper
which he. claimed to have carried to your Petitioner for his
sig·nature, but simply thought it was a note and, in fact, lo.1ew.
nothing whatever about it; that is, whether it 'vas a note or
not, and hadn't even known whether it was in the spring,
summer or fall. The said Roxie Lilliston, who likewise was
apparently endeavoring to help her former employer, who
was resting under the suspicion of forgery, testified that she
had seen your Petitioner sign notes for and on behalf of the
said W. H. Rosse; however, this 'vitness was quite positive
that on each and every occasion she had passed to your petitioner a pen and ink, sometimes red ink and sometimes black
ink, and that he had always signed whatever notes she had
known him to sign with pen and ink. At page 136 of the
record she testified on this point as follows:
'' Q. You know Mr. Hartman did sign some notes 7
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A. I do because I have given him a pen several times and
one I kno'v he signed with red ink.
.
Q. And the ones he signed before this were with black ink?
A. One was with red, 1 told you.
Q. Either red or black 1 \V hat I mean is, you gave him a
pen and he always signed 'vith a. pen, using red or black ink'l
A. Yes.
Q. :No other wa.y at a1H
A. No other way."
Your Petitioner at this point wishes to refer your Honorable Court to the seven original notes, marked Exhibit A,
and filed 'vith the transcript of the record. :B-,rom an examlnation of each of said notes it 'vill be seen that the name
'' J. J. Hartman" signed thereon was signed with a pencil,
and not one of the notes in question is signed with pen and
ink; therefore, your petitioner allege~ that the testimony of
the said Roxie Lilliston is without merit and should have
given no weight to the contention of the Respondents in this
suit. Furthermore, at page 134 of the record the said Roxie
Lilliston testified as follows: '' Q. That wasn't the question. The Cou1·t 'vill pass on that. The question is will you
swear on oath that Mr. liartman signed either of these notes
in your presence~ .A. I can't swear to it.''
Added to the testimony of your petitioner and the other
witnesses testifying on his behalf, the testimony of .A. B. Gardner, Cashier, of the Citizens Savings Bank, at Accomac Court
House, V a., 'vho qualified as an expert on signatures, after
a full and careful examination of the acknowledged signatures of your Petitioner, as shown by the original Exhibits
B, C1, C2, C3, 04, Exhibit 1, Exhibit 2 and Exhibit 5, and
comparing same with the name of '' J. J. Hartman", as shown
on the seven original notes on which the judgment of .April
5, 1930, was secured and filed herewith as Exhibit A, the
said A. B. Gardner testified that it 'vas his :firm belief that
the nam.e of J. J. Hartman as shown on the seven notes in
question was not written by the same person who wrote the
name of "J. J. Hartman" on the exhibits hereinbefore mentioned and aclmowledged to bear the genuine signature of
your petitioner therein referred to as "J. J. Hartman''. The
said A. B. Gardner explained the reason why he was so
convinced and your petitioner alleges that the testimony given
by the said A. B. Gardner was entirely fair to all parties
concerned and 'vas clear and concise and if there had been
any doubt whatever in the mind of the Circuit Court as to
the genuineness of the signature of J. J. Hartman on the seven
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notes in question, then the testimony of the said A. B. Gardner
should have been ·enough to convince the said Circuit Court
that your Petitioner had not signed either of the seven notes
in question.
Your petitioner alleges that the evidence clearly shows that
the name of "J. J. liartman" on the seven notes in. question wasn't genuine, and had been forged, as charged by your
Petitioner in the Bill of Review in this cause; therefore, the
decree of June 24, 1932, complained of by your Petitioner
was erroneous and should not have been entered in that form.
Your Petitioner contends that a decree should have been
entered by the Circuit Court granting to your petitioner the
relief prayed for and vacating the judgment of April 5, 1930,
as to your Petitioner, and releasing your Petitioner's real
.estate from the lien of said judgment.
3'rd. The third assignment of error is based upon the holding of the Circuit Court and entering the decree of June 28,
1~32, denying to your Petitioner a review of this case and
.confirming the decree of June- 24, 1932.
As will appear from an examination of the petition for
the Bill of Review, a copy of which, as heretofore stated, is
shown on pages 12-15 of the record in the trial of this cause
on the 22nd day of June, 1932, one Algeron T. Hickman,
President of the Eastern Shore Banking Company, a corporation, successor to the Jvielfa Banking Company, a corporation, among othe-r things testified that about the time
the judgment was docketed in the Circuit Court against your
Petitioner by the Melfa Banking Company, to-wit, on the
.5th day of April, 1930, he, the said Alg·eron T. Hiclrma.n, had
a conversation with your Petitioner, and your Petitioner admitted signing a $400.00 note and a $300.00 note, which were
anwng the seven notes. on which the judgment by confession was secured; that on the 27th day of June, 1932, after
the entry of the decree entered in this cause, to-wit, June·
24, 1932, pursuant to the hearing and trial on June 22, 1932,
there was found in the Court Room of the Circuit Court two
letters, one dated ~larch 28, 1930, written to Jeff F. Walter,
Onley, Va., and sign~d A. T. I-Iickman, President of the Eastern Shore Banking Company, admitting that your Petitioner
told him, the said A. T. Hickman, that your Petitioner had
positively denied signing any of the notes, and that the $400.00
and $300.00 notes which your petitioner stated had been signed
by him were originals signed some time previous to 1927,
and not any of the notes in question; and further admitting
that one W. E. Waters, Cashier of the Melfa Banking Com-
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pany, had practically admitted that he knew that the proposed signatures of your Petitioner were not his signatures
and that he had known that they 'veren 't your Petitioner's
signatures froni one vV. H. Rosse, and further stating that
the said A. T. Hiclrinan did not believe that a judgment could
be secured against your Petitioner on the riotes in question
because of these facts. Immediately upon the discovery of
this letter from A. T. Hickman to Jeff F. Walter, together
with a copy of a letter dated March 28, 1930, addressed to
W. H. R.osse, Exmore, Va., by the said A. T. Hickman, as
President of the Eastern Shore Banking Company, advising
the said W. H. Rosse that your Petitioner had disclaimed
knowledge of his signature on the seven notes in question
and stated that he did not put it there and asked for an interview with the said Rosse, your Petitioner had prepared and
:filed with the Circuit Court a petition for a Bill of Review on
cTune 28, 1932, and requested that the decree entered in this
·cause on the 24th day of June, 1932, might be rescinded and
that a decree might be entered in this cause vacating the
judgment of April 5, 1930, in question and granting your Petitioner the full relief prayed for; however, the Court entered
a decree on June 28, 1H32, denying to your petitioner any
part of the relief prayed for in the petition for a Bill of
Review and dismissed the said petition ·for a Bill of Review,
and also ratifying and confirming the decree -entered in this
suit on the 24th day of June, 1932.
..
· That your Petitioner alleges that his petition for a Bill of
Review was founded on newly discovered evidence, showing
the diseovery of the evidence after the final decree of June
24, 1932, 'vas rendered and assigned and that the said newly
discovered evidence could not have been discovered before by
the exercise of reasonable diligence and that it wasn't merely:
cumulative and· that it was material and such as ought to
produce on another hearing a different result on the meiits,
entitling your petitioner to a rehea.ring and the relief prayed
for by him. The letter of March 28, 1930, from A. T. Hickman to Jeff F. Walter filed ,vith the petition -for a. Bill of
Review, and marked Exhibit A1, which was in direct conflict with the statement given by both A. T. Hickman and
W. E. Waters, and ·was confirmed .by the testimony given
by your Petitioner and the witnesses who testified for and
on his behalf in this cause.· Both the said A. T. Hickman and
W. E. Wa.ters had testified in the trial of tl1is case on June
22, 1932, that your petitioner had denied his si_g;nature on
part of the notes. but had admitted, or practically admitted,
signing some of them; however,. this letter, which was writ-
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ten on March 28, 1930-eight days before the judgment was
entered by confession against your petitioner-expressly
states that your Petitioner. had denied signing any of the
notes, and also stated that W. E. Vv aters, as Cashier of the
Melfa Banking Company, knew that the signatures of "J. J.
Hartman'' on said notes 'vere not genuine in any respect.
Furthermore, the letter also contradicted the testimony of
W. H. Rosse and W. E. Waters with reference to the life
insurance policy which was :filed herewith as original Exhibit
6, as the said letter shows that the life insurance policy was .
secured at the time your petitioner did endo1,~se the said \V. H.
Rosse's notes for the sum of Seven Hundred and no/100
($700.00) Dollars, and that was several years before either
of the seven notes in question were e·xecuted.
Furthermore, the letter of March 28, 1930, :filed with the
petition for a Bill of Review and marked Complainant's Exhibit A2, and addressed to W. I-I. Rosse by the said A. T.
Hickman advising the said Rosse that your Petitioner had disclaimed knowledge of his signature on the seven notes in
question, and had stated to the said A. T. Hickman that
he didn't put it there. The said vV. H. Rosse stated that he
didn't know that your petitioner had denied his signature to
said notes until some time after that date. This 'vas in absolute contradiction of the testimony of the said Rosse and unquestionably showed that the said W. H. Rosse had a very
poor memory at the· least.
Your Petitioner alleges that these two letters were 'vritten at a time when the facts were fresh in the memory of the
said A. T. Hickman and "rere unquestionably written according to the real facts existing at tha.t time; whereas, the testimony of both W. E. vYaters and A. T. Hickman given in the
Circuit Court on June 22, 1932, was given over two years after
this occurrence and were erroneous to say the least.
Your Petitioner alleges that the Circuit Court erred' in refusing to your Petitioner the Bill for Review·. (See Durbin
vs. Roa,fwke B'U.ilrlin,q Co., et al., 108 Va. 468, 62 S. E. 339, a.t
page 340, in which the Court said:
''The bill of review was s'vorn to by the complainant ; and,
on being tendered, the corporation court refused leave to file
it, upon the ground that the newly discovered evidence was •
cumulative.
The bill alleges that,. sinc-e the final decree and its affirmance, the complainant has discove'red relevant and material
evidence which shows that Walnut street was changed to its
present location prior to the 3rd day of February, 1891, the
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date of the deed from the Roanoke Building Company to
Joseph Ellis. This allegation is clearly supported by the affidavit of a witness, filed with the bill as a part thereof, and, if
true, it establishes the fact, the failure to establish which
was made the sole ground for affirming the final decree ·which
was adverse to t11e appellant. The n(nvly discovered evidence,
if true, ought therefore on a rehearing to produce a different
result on the merits.
The bill further alleges that the evidence now adduced
could not have been discovered before by the exercise of
reasonable diligence. This allegation is fully sustained by the
affidavits of counsel, which shows that the evidence was not
discovered until the 18th of ~larch, 1908, and could not have
been discovered earlier by any degree of diligence; that extraordinary efforts wer-e made, without success, to discover
the same prior to the former hearing of the cause.
It was clearly error to refuse leave to file the bill of review
upon the ground that the new evidence was cumulative. The
former opinion of this court holds that there was no evidence
tending to show that the change in the location of Walnut
street had been made prior to February 3, 1901. When, upon
the first hearing, t,here is no evidence at all, ne·wly discovered
evidence can hardly be said to be cumulative.
All the requisites of a bill of revie-w are found in the bill of
the appellant: (1). The evidence was discovered after the
final decree was rendered and affirmed; ( 2). It could not have
been discovered before by the exercise of reasonable diligence; ( 3). It is material and such a.s, if true, ought to
produce, on another hearing, a different result on the merits;
and ( 4) it is not merely cumulative. A bill founded on afterdiscovered evidence, with the requisites stated, entitles the
complainant to a. rehearing. Connolly vs. Connolly, etc., 32
Grat. 657.
The decree appealed from is erroneous, a.nd must be reversed, and the cause remanded for further proceedings in
accordance with the views herein expressed.
Reversed. ''
Your Petitioner contends that the letters of March 28, 1930,
filed as ''Complainant's Exhibits Al and A2, and filed with
• the petition. for a Bill of Review, were of the utmost importance in this case and very essential to be placed before a
jury in order that complete justice may be done your petitioner. By the ruling of the Court it 'vas held that this
evidence was not material and would probably avail your
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Petitioner nothing if a new trial and rehearing had been
granted him.
In the instant case the record discloses nothing to indi.cate that the statements contained in the two letters in ques- ·
tion \Vere untrue, but on the contrary the record discloses
.evidence showing that the statements in said letters were true.
The allegations contained in the verified petition for a Bi i
of Review were not contradicted and, therefore, must be taken
to be true. Hodnett vs. C·ity of Danville, (Va. 146, S. E. 281).
In Hillard on New Trials, page 504, Section 17, the author
.says, "But although the rule that a new trial will not begranted on the ground of newly discovered cumulative evidence is a rule that will be relaxed with great caution; yet
it is said: 'The Court ought not to shut their eyes to injustice on account of faulty or ·abuse in cases of this sort.' "
and, says this author, "It is sometimes held that they will
not refuse a new trial on the ground of newly discovered evidence for the reason that such evidence is cumulative merely
if it is sufficient to render clear that which before was a doubtful case. Or of such a character as pri·ma facie to raise a
strong probability that it will be decisive of the case.''
In the case of Johnson vs. Com1n., 106 V a. 775, 101 S. E.
·343, which was a prohibition case, and in which case your
Honorable Court held that a trial court had erred in refusing
to grant the defendant a new trial on the ground of after dis. covered evidence, the law states thus: ''The object and aim
-of all litigation is the obtainment of substantial justice and
where, in the light of after discovered evidence, grave doubt
is entertained as to the correctness of the verdict, and it seems
proper that if the newly discovered evidence had been befor·e
ihe jury a different verdict would have been reached on the
merits, the verdict should be s-et aside. 'Vhile it is desirable
that there should be an end to litigation with as little delay
and expense as possible, this object is subordinate to the
correct end _of litigation, to-wit, a correct decision of the
cause on its merits.''
Your Petitioner, therefore, alleges that the trial court erred
in refusing to set aside and vacate the decree of June 24,
1932, and grant to your Petitioner a ne'v trial and re-hearing
on the ground of after discovered evidence, as hereinbefore
stated. The hvo letters were written at a time when there
was no litigation in Court, and at a time when the prospect
of litigation was very remote, and, therefore, must be taken
as more nearly truth than testimony given by parties and witnesses more than two years a.fter the occurrence of the facts
concerning 'vhich the said witnesses were called upon to· tes-
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tify. Your Petitioner, therefore, states and here alleges that
a grave error 'vas c~mmitted by the trial court in refusing
. to set aside the aforesaid decree-of June 24, 1932, and gran·c
your petitioner the rehearing and relief prayed for. In this
way only could justice be meted out to your .Petitioner.
It is further submitted that the entire record is here before
this.<0ourt with sufficient evidence before the Court to enable
it to decide the case upon its merits and to enter such decree
as to ·.it shall seem right and proper. However, if this Court
feels that there is not sufficient evidence before your Honorable Court to enable it to decide the case upon its merits,.
and to enter a decree thereon, then your petitioner prays your
Honorable Court to enter a decree directmg the Circuit Court
to order an issue out of chancery in order that the facts in
the case may be properly submitted to a jury for its verdict
and decision.
For the foregoing reasons, and others to be stated at the.
Bar of the Court, your Petitioner prays that an appeal and
supersedeas may be awarded to the aforesaid decree of the
Circuit Court for the County of Accomac.
Your Petitioner respectfully states that his counsel, who
prepared this petition for an appeal, desire to state orally the
reasons for reviewing the decree complained of and respectfully ask that they may be given an opportunity to do so.
Your Petitioner respectfully states to the Court that a copy
of this petition has been delivered to J e:ff F. Walter and J.
Brooks Mapp, Esqs., who represent as counsel the Respondents in the trial Court in the trial of this case, and that
the said copy was delivered to said attorneys for the Re.
spondents on December 23, 1932.
Your Petitioner further begs leave to adopt this, his petition, as his brief.

Respectfully submitted,
JA~fES J. HART-MAN,

Petitioner.
By ELMER W. SOMERS,
ERNEST RUEDIGER,
Counsel.
ELMER W. SOl\fERS,
ERNEST RUEDIGER,
Counsel.
We, Ernest Ruediger and Elmer W. Somers, Attorneys
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practicing in the Supreme Court of Appeals, do hereby certify that in our opinion the decrees complained of in the
foregoing petition should be reviewed and revised by the s3id ·
Court.
ELMER W. SOMERS,
~RNEST

RUEDIGER.

Accomac, Virginia, December 23, 1932.
Received Dec. 24, 1932.

H. S. J.
An appeal allowed and supersedeas awarded.
$2,700.00.

Bond,

January 17, 1933.

VIRGINIA:
Pleas before the Circuit Court for the County of Acco~
mack, on Friday, the 24th day of June, in the year of our
Lord, Nineteen Hundred and Thirty Two.
Be it remembered that heretofore, to-wit:
In the Clerk's Office of the Circuit Court for the County of
Accomack, on the 3rd Monday in May, 1931, came James J.
Hartman, plaintiff, and filed his bill in Chancery against The
Melfa Banking Company, Inc., a Corporation, late doing a
banking business in Accomack County; and Eastern Shore
Banking Company, a Corporation, as successors to The Melfa
Banking Company, Inc., a Corporation. (For Bill see page
19 of this transcript.)

EXHIBIT A FILED WITH BILL.
Virginia:
In the Office of the Clerk of the Circuit Court for the Countv
of Accomack, _ before said Clerk, on the 5th day of April, .
A. D. 1930. ·
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IN DEBT.
The Melfa Banking Company, Incorporated, Plaintiff,
against
W. H. Rosse and J. J. Hartman, Defendants.
Judgment by confession, in favor of the plaintiff, against
the defendants, for T'vo Thousand Three Hundred and Nine
Dollars and Forty-Nine Cents ($2,309.49) with interest on
$192.37 part thereof from the lOth day of December, 1929,
till paid, and with interest on $350.00 another part thereof
from the 23rd day of December, 1929, till paid and with interest on $300.00 another part thereof, from the
page 2 ~ 11th day of December, 1929, till paid, and with interest on $400.00 another part thereof, from the 28th
day of December, 1929, till paid, and with interest on $400.00
another part thereof, from the 4th day of December, 1929,
and with interest on $242.12, another part thereof from the
lOth day of December, 1929, till paid, and with interest on
$425.00 the residue thereof, from the 17th day of February,
1930, till paid, and its costs by it about its suit in this behalf
expended. And the said defendant in mercy, &e. This judgment is ''upon instruments waiving the homestead exemption ".
The plaintiff releases on said amount of $192.27 as follows:
July 26, 1928, $8.50, Aug. 24, 1928, $25.00; Nov. 7, 1929, $33.35.
Pltff's. Costs:
Clerk Circuit Court

Tax
Attorney-in-Fact
Collection Charges

$ 3.25
2.00
231."29
$236.19

An Abstract.
Teste:
JOHN D. GRANT, JR.; Clerk.

EXHIBIT B FILED WITH BILL.
$125.32

Melfa, Va., Nov.'17, 1927.

Sixty days .after date for value received We promise to
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pay to the order of The 1\tielfa Banking Company, Incorporated, l\tielfa, Virginia, One Hundred & Ninety Two .. 37/100
Dollars, negotiable and payab~e at The Melfa Banking Company, Incorporated, Melfa, Virginia. The makers and each ·endorser of this note hereby waive presentment, demand,
protest and notice of dishonor and each of said
page 3 ~ makers and endorsers hereby waive the benefit of
the homestead or any other exemption as to this
debt. If default be made in payment of this obligation, we,
the makers and endorsers, hereby agree. to pay ten per centum
additional as attorney's fees and we hereby constitute B. D.
Ayres and Jeff F. Walter our attorneys in fact for the purpose of .and hereby authorize either of them, in the event
of such default, to confess judgment against us in the clerk's
office of the Circuit Court of Accomack County, Virginia, in
favor of the holder of .this. note, for the ainount then due
thereon and the costs, including the attorney's fees herein
provided for. This note is given for money lent.

W. H. ROSSE,
J. J. HARTMAN,
~o.

(Seal)
(Seal)

10923. Due Jan. 17/28.
A Copy-Teste:

JOHN D. GRANT, Jn., Clerk.
7/26/28 Cr 8.50 on note.
8/24/28 Cr. 25.00 on note.
11/7/29 Cr 33.55 on note~ ·
Interest paid to Dec. 10, 1929.

A Cop:y-Teste:
JOHN D. GRANT, JR., Clerk.

EXHIBIT C. FILED WITH BILL.
$350.00

Melfa, Va., Aug. 23, 1927.

Four months after date for value received We promise to
pay to the order of The Melfa Banking Company,
page 4 r Incorporated, Melfa, Virginia, Three liundred &
Fifty .. NojlOO Dollars, negotiable and payable at
The Melfa Banking Company, Incorporated, Melfa, Virginia,
:The makers and each endorser of this note hereby w~ve
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presentment, · demand, protest and notice of dishonor and
each <>f said makers and endorsers hereby waive the benefit of
the homest-ead or any other exemption as to this debt.. If ·default be made in payment of this obligation, we, the makers,
and endorsers, hereby agree to pay ten per centum additional
as attorney's fees and we hereby constitute B. D. Ayres and
Jeff··F. Walter our attorneys in fact for the purpose of and
hereby authorize either of them, in the event of such default, to confess judgment against us in the clerk's office
of the Circuit Court of Accomack County, Virginia., in favor
of the holdet; of this note; for the amount then due. thereon
and the costs, including the attorney's fees herein provided
for. This note is given for money lent.

W. H. ROSSE,
J. J. HARTMAN,

(Seal)
(Seal)

No. 10649 Due Dec. 23.
A Copy-Teste:

JOHN D. GRANT, Jn., Clerk.
(Reverse side of note.)
Interest paid to Dec. 23, 1929.
A Copy-Teste:

JOHN D. GRANT, JR., Clerk.
EXHIBIT D. FILE,D WITH BILL.
$300.00

Melfa, Va., Aug. 11, 1927

Four months after date for value received we promise to
pay to the order of The Melfa Banking Company,
page 5 ~ Incorporated, Melfa, Virginia, Three Hundred ....
No/100 Dollars, negotiable and payable at The
Melfa Banking Company, Incorporated, Melfa, Virginia.
The makers and each endorser of this note hereby waive
presentment, demand, protest and notice of dishonor and. each
of said makers and endorsers hereby waive the benefit of the
homestead or any othex: exemption as to this d-ebt. If de.fault be made in the payment of this obligation, we, th~ ·
makers and endorsers, hereby agree to pay ten per centum
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additional .as attorney's fees and we hereby constitute B. D.
Ayres and Jeff F. Walter our attorneys in fact for the purpose of an4 hereby authorize either of them in the event
of such default, to confess judgment against us in the clerk's
office of the Circuit Court of Accomack County, Virginia, in
favor of the holder of this note, for the amount then due
thereon and the- costs, including the attorney's fees herein
provided for. This note is given for money lent.

W. H. ROSSE,
J. J. _HARTMAN,

(Seal)
(Seal)

No. 10648 Due Dec. 11.
A Copy-Teste:
JOHN D. GRANT, J n., Clerk.
(Reverse side of note.)
Interest paid to Dec. 11, 1929.
A Copy-Teste :
JOHN D. GRANT, Jn., Clerk.
page 6 }
$400.00

EXHIBIT E. FILED WITH BILL.
Melfa, Va., Oct. 28, 1927

Four months after date for value received We promise
to pay to the order of The Melfa Banking Company, Incorporated, Melfa, Virginia, Four Hundred .... No/100 Dollars,
negotiable and payable at The Melfa Banking Company, Incorporated, Melfa, Virginia.
The makers a.nd each endorser of this note hereby waive
presentment, demand, protest and notice of dishonor and each
of said makers and endors·ers hereby waive the benefit of the
homestead or any other exemption as to this debt. If de.fault be made in payment of this obligation, we, the makers
and endorsers, hereby agree to pay ten per centum additional
·as att.orney's fees and we hereby constitute B. D. Ayres and
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Jeff F. Walter, our attorneys in f.a.ct for the purpose of and
hereby authorize either of them, in the event of such default to confess judgment against us in the clerk's Office· of
the Circuit Court of Accomack County, Virginia, in favor
of the holder of this note, for the amount then due thereon
and the costs, including the attorney's fees hereby provided
for. This note is given for money lent.

W. H. ROSSE,
J. J.

HART~1AN,

(Seal)
(Seal)

No. 10840 Due Feb. 28.
A Copy-Teste :

l.:.i_! : ;

I

,

JOHN D. GRANT, Jn., Clerk.

(Reverse side of note.)
Interest paid to Dec. 28, 1929.
A Copy-Teste:
JOHN D. GRANT, Jn., Clerk.
page 7
$400.00

~

EXHIBIT F FILED WITH BILL.
Melfa, V.a., Nov. 3, 1927

Three Months after date for value received 've· promise to
pay to the or¢Ier of The Melfa Banking Company, Incorporated, Melfa, Virginia, Four Hundred .... noj100 Dollars,
negotiable and payable at The Melfa Banking Company, Incorporated, Melfa, Virginia.
The makers and each endorser of this note hereby ·waive
presentment, demand, protest and notice of dishonor and each
of said makers and ·endors·ers hereby 'vaive the benefit of the
homestead or any other exemption as to this debt. If default
be made in payment of this obligation, we, the makers a.nd
endorsers, hereby agree to pay ten per centum additional as
attorney's fees and we hereby constitute B. D. Ayres and
Jeff F. Walter our attorneys in fact for the purpose of and
hereby authorize either of them, in the event of such default,
to confess judgment against us in the clerk's office of the Cir-
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cuit Court of Accomack County, Virginia, in favor of the
holder of this note, for the amount then due thereon and the
costs, including the attorney's fees herein provided for. This
note is given for money lent.
W. H. ROSSE,

J. J. HARTMAN,

(Seal)
(Seal)

No. 10922 Due Feb. 3.
A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
(Reverse side of Note.)
Interest paid to Dec. 4, 1929.
A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
page 8
$242.12

~

EXHIBIT G FILED WITH BILL.
Melfa, Va., Oct. 10, 1927

Four months after date for v'alue received we promise to
pay to the order of The Melfa Banking Company, Incorporated, Melfa, Virginia, Two Hundred Forty-two .... 12/100
Dollars, negotiable and payable at The Melfa Banking Company, Incorporated, Melfa, Virginia.
The makers and each endorser of this note hereby waive
presentment, demand; protest a.nd notice of dishonor and each
of said makers and endorsers hereby waive the benefit of the
homestead or any other exemption as to this debt.. If default
be made in payment of this obligation, we, the makers and
endqrsers, hereby agree to pay ten per centum additional
. as attorney's fees and we hereby constitute B. D. ~yres and
Jeff F. Walter, our attorneys in fact for the purpose of and
hereby authorize either of them, in the event of such default,
·to confess judgment against us in the clerk's office ~f the Cir-
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cuit ·Court of Accomack County, Virginia, in favor of the
holder of this note, for the amount then due thereon and the
costs, including the attorney's fees herein provided for. This
note is given for money lent.
W. H. ROSSE,
J. J. HARTMAN,

(Seal)
(Seal)

No. 10757, Due Feb. 10(28.
A Copy-Teste :
JOHN D. GRANT, Jn., Clerk..
(Reverse side of Note.)
Interest paid to Dec. 10, 1929..
A Copy-Teste :
JOHN D. GRANT, Jn., Clerk.
page 9
$425.00

~

EXHIBIT H FILED WITH BILL.
Melfa, Va., Oct. 17, 1927

Four months· after date for value received we promise to
pay to the order of The Melfa Banking Company, Incorporated, :Melfa, Virginia, Four Hundred Twenty Five ..... .
. No/100 Dollars, negotiable and payable at The Melfa Banking Company, Incorporated, Melfa, Virginia.
·The makers and each endorser of this note hereby waive
presentment, demand, protest and notice of dishonor and each
. of said makers and endorsers hereby waive the benefit of the
homestead or any other exemption as to this debt. If default be made in payment of this obligation, we, the makers
and endorsers, hereby agree to pay ten per centum additional as attorney's fees and we hereby constitute B. D. Ayres
and Jeff F. Walter, our attorneys in fact for the purpose of
and hereby authorize either of them, in the event of such
default, to confess. judgment against us in the clerk's office
of the Circuit Court of Accomack County, Virginia, in favor

J. J. Hartman v. 1\-Ielfa. Banking Co., Inc.

25

of the holder of this note, for the amount then due thereon~
and the costs, ipcluding the attorney's fees herein provided
for. This note is given for money lent.

W. H. ROSSE,
J. J. HARTMAN,

(Seal)
(Seal)

No. 10839, Due Feb. 17.

A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
(Reverse side of Note.)
10298
339
Interest paid to Feb. 17, 1930.
A Copy-Teste:

JOHN D. GRANT, JR., Clerk.
page 10 } Virginia:
Circuit Court of the County of Accomack, on Friday, the
24th da:y of June, in the year of our Lord, Nineteen Hundred
and Thirty-two.
James J. Hartman, Pltff.,
against
Melfa. Banking· Company, Incorporated, a corporation, late
doing a banking· business in Accomack ·County, and Eastern
Shore Banking Company, a corporation, as successor to the
Melfa Banking .Company, Incorporated, a corporation,
Defts.
In Chancery.
This cause came on this day to be heard upon the complainant's hill and Exhibits filed therewith, the joint and separate
answer of the respondents this day filed by leave of ·Court,
and upon the entry of the Cle-rk at Rules.
The 'Court upon its own motion and upon motion of both
the complainant and respondents directed tha.t the whole of

26

Supreme Court of Appeals of iVirginia.

the evidence be taken and heard orally before the Court, apd
the Court doth require that a stenographic report of the evidence be taken with leave to either complainant or r-espondents
to later have said evidence transcribed and kept as a part of
the rooord in this cause, should either complainant or respondi:mts desire to appeal to the Supreme Court.
Whereupon, the following witnesses testified in behalf of
complainant: John D .. Grant, Clerk of the Circuit Court for
the County of Accomack, tTames J. Hartman, complainant,
1\{rs. James J. Hartman, wife of complainant,
page 11 ~ ........ Custis, Clyde Parker, R. I-I. Elmore, R. A.
Tnrli:pgton, Walter Guy, Benjamin Turlington and
A. G. Gardner, arid the following witnesses testified in behalf
of the respondents: Jeff F. Walter, Willi·am E .. Waters, .....
Sauter. William R,osse. Roxie Lilliston and A. T. Hickman,
and the matter was argued by counse.
vV:hereupon, the Court after. duly considering the evidence
adduced before it and the argument of counsel, is of the opinion that the complainant has failed. to prove his case, ·doth
adjudge, order and decree that this cause be, and the same
hereby is dismissed, and doth further ajudge, order and decree that the respondents do recover of said complainant
their costs·~ taxed by John D. Grant, C1erk.
It appearing to the ·Court that nothing further remains to
be done in this proceeding, it is ordered that the same be removed from the trial docket.
To the ruling of the Court and the entry of this decree the
complainant excepts.
And it appearing from statement of ~ounsel for the complainant, James J. Ifartman, that the said complainant is desirous of taking an appeal to the Supreme Court of Appeals
of Virginia, in this cause, it is further adjudged, ordered and
decreed that the execution of this decree be suspended for a
period of sixty days, provided the said James J. Hartman,
Complainant, shall, before this ·Court, or its Clerk in his nf:fice, enter into a bond for the sum of $250.00 with surety
deemed sufficient by this Court, or its Clerk, payable to the
Commonwealth of Virginia, and conditioned according to la:w.
page 12 ~ Virginia :
Circuit Court of the County of Accomack, on Tuesday, the
28th day of June, in the year of our Lord, Nineteen Hundred
and Thirty-two.
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James J. Hartman, Pltff.,
against
The Melfa. Banking Company, Inc., Defts.
In Chancery.
This cause -came on this day to be further heard upon the
petition for review this day filed by. the complainant, and was
.argued by counsel for the complainant and defendants.
On consideration whereof, the Court doth adjudge, order
and decree that the relief prayed for in the petition for review be, and the s·ame hereby is, denied, and that :the ·said
petition for review be dismissed.
It is further adjudged, ordered and decreed that the decree
entered in this cause on the 24th day of June, 1932, be, and
the same hereby is, ratified and -confirmed.
Upon the ruling of the Court, the complainant excepts.
PETITION FOR BILL OF RE~EW FILED JUNE 28,
1932.
In the Cireuit Court for the County of A-ccomack, Virginia.
James J. 1-Iartman, Complainant,
~s.

The lVIelfa Banking Company; Inc., a Corp., etc., et al., Defendants.
In Chancery.
To the Honorable John E. Nottingham, Judge of said Court:
Your Complainant, James J. Hartman, respectfully represents, as follows:
That on the 12th day of May, 1931, your complainant filed
in the Circuit Court for Accomack County, Va.., a
page 13 } petition and suit in chancery against the above.
named defendants, petitioning your 'Honorable
Court to vacate and declare null and void a -certain judgment
by confession entered on behalf of The Melfa Banking Company, Inc.., a corporation, ·against your Complainant in the

28

Supreme Court of Appeals of iVirginia.

Circuit ·Court Clerk's Office for Accomack County, Va., on
the 5th day of April, 1930, and,
That the Bill of Complaint 'vas filed by your Complainant
on the 12th day of May, 1931; and on the ........ day of
April, 1932, the answ·er of the respondents 'vas filed to said
Bill of Complaint; and,
That on the 22nd day of June, 1932, this cause came on for
hearing and the matter was heard ore tenus by your Honorable Court and decree entered in said cause dismissing the
bill of Complaint and denying the relief prayed for by your
complainant; and,
That at the trial of said cause on the 22nd day of June,
1932, one Algernon T. Hickman, President of the Ea.stern
Shore Banking Company, a corporation, successor to the Melfa
Bnnking Company, a corporation, among other things, testified
that about the time the judg1nent was docketed in the Cir<mit Court against your complainant by The :h1:elfa Banking
Company, to-wit, on the 5th day of April, 1930, ·he the said
Algernon T. Hickman, had a. conversation with your complainant and your complainant admitted signing a $400.00 note and
a $300.00 note, which were among the seven notes on which
the judgment by confession was secured; and
That on the 27th day of June, 1932, after the entry of the
decree entered in this cause, pursuant to the hearpage 14 ~ ing and trial of same on ,June 22, 1932, there was
found in the Court room of this Honorable· Court,
two letters, one dated l\1:a.rch 28, 1930, written to Jeff F. W alter, Olney, Va., and signed A. T. Hickman, President of the
Eastern Shore Banking Company, admitting tha.t your complainant told him; the said A. T. Hickman, that your Complainant had positively denied signing any o.f the notes, a.nd
that the $400.00 and $300.00 notes which your complainant
stated had been signed by him were orignals and not any of
the s-aid notes in question ; and further admitting tha.t one
Waters, namely, W. E. W·aters, Cashier of the late, The Melfa
Banking Co., had practically admitted that he knew that the
proposed sig·na.tures of your complainant were not his signatures, ·and that he had known that they were not your complainant's signatures from one Rosse, namely W. ·H. Rosse; and further stating that he did not believe that a judgment could oo
secured against your complainant on the notes in question .
.Also, a duplicate original of a letter da.ted March 28, 1930, ad-
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dressed to W. H. Rosse, Exmore, Va., from the said A. T. Hickman, President of the Eastern Shore Banking Company, stating to the said W. H. Rosse that your ~omplainant had· absolutely denied his signature to all of said notes. The original letter -of March 28, 1930, to Jeff F. Waters by the. said A. T. Hick. man, and the duplicate original o.f the letter of March 28, 1930,
addressed toW. H. R.osse by the said A. T. Hiokman, are here'vith filed, marked Co1nplainant 's Exhibits Al and A2, and
prayed to be taken and read as a part of this Bill for re-hearing and review, copies of said letters being now retained by
your complainant for such purposes as may become neeess~ry
and proper in the future.
Your Contplaina.nt here alleges that the letters contradict
the testimony of the said A. T. Hickman and show conclusively
that the judgment held by the Melfa. B·anking iOompany
against your Complainant, dated April 5, 1930, was null and
void and should be vaca.ted.
pag·e 15 }

Your petitioner, therefore, prays that the decree.
entered in this cause on the ........ day of June,
1930, may be rescinded; and, that a decree may be entered in
this cause vacating the judgment in question and granting
your Complainant the full relief prayed for.
And your Complainant will ever pray, etc.
JAMES J. HARTlVIAN.
By ERNEST RUEDIGER,
EL~IER W. SOME·RS,
His Attorneys.

State of Virginia,
County of Accomack, to-wit:
Ernest Ruediger and Elme·r W. Somers, attorneys for James
J. fiartman, being first duly sworn, made oath and say that
the facts set forth in the foreg·oing petition are true and correct to the best of their knowledge and belief.
ERNEST RUEDIGER,
ELMER W. SOJ\1:ERS.
Subscribed and sworn to before me in n1y county aforesaid,
this 28th day of June, 1932.
JOSEPHINE B. BAGWELL,
Notary Public.
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COMPLAINANT'S EXHIBIT Al.

A. T. Hickman,
President

W. T. Elliott,
Cashier

W. N. Drummond,
Asst. Cashier

Eastern Shore Banking Company,
Incorporated
Keller and Painter, Va.
Painter, Va.
March 28, 1930.
page 16 ~ Mr. Jeff F. Walter,
Onley, Va.
In re: NotesW. H. Rosse11/23/27 $400.00
10/10/27 242.12
11/17/27 125.32
11/17./27 125.32
8/11/2·7 300.00
10/17/27 425.00
8/23/27 350.00
10/28/27 450.00

Dear Jeff:
I had one long conversation with one J. J. Hartman this
morning, who positively states that he knew nothing· of his
signature on these notes. He did say that one· f.or $400.00 and
the other for $300.00 were originally signed py him, (notes
we have are renewals) but further than that he knew nothing ·about them, and thought those had been paid. The other
notes, ·he states, he positively did not sign.
I had him before Waters, and he practically made Waters
admit that he knew they were not his signatures.
Fear if we went to court we would be a rather bad looking spectacle before a jury with our own cashier forced to admit that he had knowledge that these were not Hartman's
signatures, even though Rosse told him so.
.
You will recall that we compared Hartman's signature with
othe·r notes in the bank that were genuine, the· other da:y, and
that there was some similarity. However, at his request this
morning we compared them again, and I fear we .are going
to have a hard job making any proof of our ease, especially
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so unless Waters will make a positive witness that he thought
·
they W·ere genuine, which I fear he will not be able
page 17 }- to .do•

.A. T. Hickman,
President

W. T. Elliott,
Cashier

W. N. Drummond,
Asst. Cashier

Eastern Shore Banking Company,
Incorporated
Keller :and Painter, V a.
Painter, V a.

#2.
I am writing Rosse, as per copy herewith, and shall be glad
to have you advise me your opinion as to whether we should
go to the expense of getting judgment and attempting to
make collection. In the meantime, if I hear from .Rosse I
will let you know.
Mr. Hartman had a life insurance policy issued on Mr.
Rosse, for his benefit, at time the $700.00 loan was made.
Whether or not that would be eyi.dence I will have to leave to
you.

Yours sincerely,
:ATH:FL

A. T'. fiiCK.MA.N, President.
COl\IPLAINANT'S EX:HIBIT A2.
March 28, 193().

Mr. W. H. Rosse,
Exmore, Va.

In re-:
N otes: 11/23/27 $400.00
10/10/27 242.12
11/17/27 125.32
8/11/27 300.00
10/17/27 425.00
8/23/27 350.00
10/28/27 450.0()
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Dear Sir:
You, of course, are familiar with the maturity of the above
notes, a.nd know that they way past due. These notes are
sigend by J. J. Hartman .and yon as co-makers.
Mr. Hartman disclaims knowledge of his signature on these,
·and says that he did not put it there. It seems to me that
·
. this is a broad assertion, and before proceeding
page 18 ~ lawfully to collect these loans I should like to have
·
an opportunity to talk with you.
If you will eome to my office in Painter some day, calling
me before you leave home to be sure I am there, I shall take
pleasure in g·oing over this matter with yon.
Yours vry truly,
President.
00-Mr. J. F. Walter

·.A.TH:FL.
The following decree, requesting an issue out of Chancery,.
was requested thy the plaintiff, but refused by the Court, and
.an exception noted by the plaintiff:
In the Circuit Court for the Gounty of Accomac, Virginia.
James J. Hartman, Complainant,
vs.
The Melfa Banking Company, Inc., a Corporation, etc., Respondents.
In Chancery.
This cause came on this day to be heard on the Bill of Complaint and the joint answer of the respondents filed herein, and
on motion of the respondents it is ordered that the said answer be, and the same hereby is, filed ·accordingly.
Thereupon the complainant mov:ed the Court to cause to
be summoned and empanelled a jury to try the issues joined,
which is.sues are as follows, to-wit:
1. Whether or not the complainant issued either, any or
all of the following notes, to-wit:
page 18a

~

(a) Note dated August 11, 1927, payable four
months after date to the Melfa Banking Company,
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Inc.,_ Melfa, Va., for $300.00, and signed W. H. Rosse and
J. J. Hartman.
(b) Note dated Aug11st 23, 1927, payable four months after
date to the l\tielfa. Banking Company, Inc., l\tielfa, Va., for
$350.00, and sig-ned vV. H. Rosse and J. J. Hartman.
(c) Note dated October 10, 1927, payable four months after
date to the l\ielfa Banking Company, Inc., ~ielfa, V a., for
$242.12, and signed \V. H. Rosse and J. J. Hartman.
(d) Note dated October 28, 1927, payable four months after
date to the J\ielfa Banking Company, Inc., Melfa, Va., for
$400.00, ·and signed W. If. Rosse and J. J. Hartman.
(e) Note dated October 17, 1927, payable four months after
date to. the l\tielfa Banking Company, Inc., ~felfa, Va., for
$425.00, and signed vV. H. Rosse and J. J. Hartman.
(f) Note dated N ovem:ber 3, 1927, payable· three months
after date to the· :Nielfa Banking· Con1pany, Inc., J\ielfa, Va.,
for $400.00, and signed vV. H. Rosse and J. J. Hartman.
(g) Note dated November 17, 1927, payable sixty days after
date to the ~Ielfa Banking Company, Inc., ~ielfa, Va., for
$192.00, and signed W. H. Rosse and J. J. Hartman.
2. Whether the said cmnplainant, J. J. Hartman, acknowledged and admitted his liability on either, any or all of the
aforesaid notes described in the previous paragraph to Jeff
F. Walter, President of the Thtielfa Ba.nldng Company, Inc., or
toW. E. vVaters, Cashier of said ~ielfa. Banking Company, or
to any other of,ficer or person for or on behalf of ·said bank.
page 18b ~

3. In what sum, if any, is the complainant, J". J.
Hartman, indebted to the l\felfa Banking Company,
Inc., l\tielfa, Va., or to ]~t;t.stern Shore Banking Company, a
corp., a successor to the Melfa Banking Company, Inc., a corporation, by virtue of a certain judgment secured by confession on April 5, 1930, in the Circuit Court Clerk's Office for
Accomac County, Virginia, on behalf of the Melfa Banking
Company, Inc., a corporation, against W. H. Rosse and the
said complainant, J. ,J. Hartman, on the seven notes mentioned and fully described in the previous paragTaph, and located in Judgment Lien Docket No. 11, at page 122. among
the records in the Circuit Court Clerk's Office for Accomac
County, Virginia.
·
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4. Whetlier or not the judgment of April 5, 1930, is a valid
lien against the real estate of the said J. J. Hartman, complainant.
To which action of the Court· in directing such issue out
of Chancery the respondents objected, hut the Court overruled
such objection, and to which action of the Court in overruling
the respondents' objection, the respondents at the time of such
ruling excepted.
And the Court reserves the right, etc.
4/28/32.
Decree refused for issue out of Chy. & exception noted to
refusal.
J. E. N., Judge.
page 19 ~ J am~s J. I-Iartmau, Plaintiff,
vs.
Melfa Banking Company, Inc., a Corporation late doing a
banking business in Accomack Oounty, and Eastern Shore
Banking Company, a Corporation, as successor to the J\{elfa
Banking Company, Inc., a Corporation, Defendants.
Present: Elmer W. Somers and Ernest Ruediger, A ttorneys for the Plaintiff, and the Plaintiff in person; and J.
Brooks Mapp and Jeff F. Walter, Attorneys for the Defendants.
·
(Note:) This case was heard without the intervention of a
Jury.
· ·By Mr. Ruediger: If your Honor please, I first desire to
read the Bill in this proceeding, as follows:
''Virginia:
In the Circuit Court for the County of Accomack:
James J. 'Hartman (Complainant),
vs.
.
The Melfa Banking Company, Inc., a Corporation, late doing
a banking business in Accomack County; and Eastern Shore
Banking Company, a corporation, as successors to The
Melfa B·anking Company, Inc., a corporation (R.espondent).

J. J. Hartman v. M-elfa Banking CG.., Inc.
In Chancery.
pag-e 20}

BILL OF COMPLAINT.

To the Ho:n. John E. Nottingham, Judge of said

Court~·

Humbly ·complaining., your complainant, James J. Hartman, sometimes known as J. J. Hartman, showeth unto· your
!Honor the following case:
lst. That on the 14th day of February, 1930, an agreement
was entered into by and between the Melfa. Banking Company,
Inc., a 'Corporation then doing a banking husiness in Accomack County, and Eastern Shore Banking Company, a corporation, also doing a banking business in Accomack County, .
for the purpose of merging said Banking Companies; and on·
~{arch 4, 1930, the aforesaid Corporations were merged and
~Consolidated unto one Corporation tG be known and conducted
.as Eastern Shore Banking Company, a Corporation, by an
order of the State· Corporation Commission of Virginia, which
:said agreement with said order and all other papers and credentials thereto . annexed, were duly recorded on Mar-ch 13,
1930, in Charter Book #3, at page 77 to 84, inclusive, among
the records in the Circuit Court Clerk's Office for Accomack
County, Virginia; and
2nd. That afterwards, to-wit: On the 5th day of April, 1930,
without the knowledge and consent and against the express
wishes and de·sires of your complainant, a judgment was entered by and on behalf of the· Melfa Banking Company, Inc.,
.a Corporation, by confession of Jeff F. ·Walter, Attorney
in Fact, before the Clerk of the Circuit Court for Accomack,
Virginia, in his said office, ag·ainst a certain W. H. Rosse and
your complainant, therein referred to as '' J. J.
page 21 } Hartman'', as joint makers on seven certain negotiable protnissory notes, aHeged to have been exe-cuted by the said W. H. Rosse and your complainant, for the
total sum of Twenty-three Hundred Nine· Dollars and Fortynine 'Cents, ($2,309.49), with interest on $192.37, a p·art there·of, from the lOth day of December, 1929; and with interest
on $350.00, another part thereof, from December 23, 1929;
and with interest on $300.00 another part thereof, from De'Cember 11, 1929; and with interest on $400.00, another part
thereof, from December 29, 1929; and with interest on $400.00,
:another part thereof, from December 4, 1929; and with interest on $242.12, another part thereof~ from Dooember 10,
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1929; and 'vith interest on $425.00, the residue hereof, from
February 17, 1930; and $236.19 cost~ less the following
credits on said iterr1 o.f $1.92.37: ,July 26, 1928, $8.50; August
24, 1929, $25.00 and November 7, 1929, $33.55, which said
judgment was docketed on April 3, 1930, in Judgment I.Jien
Docket #11, at page 122, a1nong the records in the Circuit
Oorirt Clerk's Office for Accomack County, Virginia, and an
execution was issued thereon on said 5th day of April, 1.930r
directed to the Sheriff of Accomack County, Virginia, to be
executed and made returnable at the J nne Rules, third Monday, 19·30. An abstract of said judgment is herewith filedr
marked Exhibit "A", and prayed to be taken and read as a
part of this bill. Certified copies of the said notes on which
the said judgment was recovered, are herewith filed, marked
''Exhibit B, D, C, E, F, G and H' ', and prayed to be taken
· and read as ·a part of this hill; and
.
3rd. Your Complainant alleges and charges that the alleged signature on said seven notes, bearing the
page 22 ~ name "J. J.lfartman", was aud is not genuine, but
on the contrary, "Tas forged by some party or parties unknown to your complainant. Your complainant further
alleges and charges that he neither executed said notes }limself, nor authorized in any manner, shape or form, a.ny other
person or pers·ons to sign, execute or make either of said notes
for him; and
4th. Your con1plainant further alleges and charges tha.t
prior to the ·entering· of said judgment on April 5, 1930, when
the notes were called to his attention, he called upon Jeff F.
Walter, Esq., then President of said Melfa Banking Company,
Inc., a Corporation, and advised him that the signature on·
said notes, the name of "J. J. Hartman" 'vas not g·enuine
and was forged and tha.t your complainant disclaimed liability
thereon; how:ever, afterwa.rds, to-wit: On April 5, 1930, without the knowledg·e or consent of your complainant, and .against
his wishes, the aforesaid judgment was docketed on said notes
on April 5, 1930, as heretofore stated; however, your complainant did not learn of this fa.ct until considerable tin1e later
when he took immediate steps to protect his rig·hts and have
the said judg·ment vacated; and
5th. Your complainant here -states that· the said judgment
of April 5, 1930, because of the forgery of his alleged signature on said seven notes, amounting to the principal sum of
$2,309.49, with interest and costs as aforesaid, is absolutely
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null and void so far as your complainant is concerned; that
the said judgment was docketed against your complainant
:by confession, as aforesaid, to hinder and ernpage 23 ~ barra.ss your con1plainant; and that he is entitled
to have the said judgment set aside, released and
vacated as to your complainant ; and
6th. Your complainant further charges and alleges that
the J\1:elfa Banking Con1pany, Inc., a Corporation, late doing
banking business in Accomack County, had no legal authority
to secure a. judgment in its own name after it was merged with
the Eastern Shore Banldng Company, a Corporation, on
1\1:arch 4, 1930, therefore, the said judgment is absolutely null
and void.
In tender consideration whereof, and forasmuch as your
complainant is remediless in the premises, save by the aid o.f
a court of equity, \Vhere rnatters of this kind are ~alone and
properly cognizable, your co1nplainant prays that the aforesaid The J\felfa Banking Cmnpauy, Inc., a corporation late doing business in Accomack County, and Eastern Shore Banking Oon1pa.ny, a Corporation, now doing· banking· business i:n
Accomack County, may be made parties defendant to this
bill, that they be required to answer the several statements
thereof, but not under oath, answer under oath being expressly
\vaived; that the judgment of April 5, 1930, mentioned above
be set aside· as fraudulent and void as to your complajnant;
and that the sa.id defendants or their a.g·ents, or their assigns,
successors, their agents and employees, be enjoined from collecting, or trying to collect, any part of the amount alleged
to be due and owing under said judgment from your complainant; and that all such other and· further and general relie·f
1night be afforded your con1pla.inant, as the nature of his case
may require, or to equity shall seem meet.
And your C0111plainant will ever pray, etc.
page 24}

~T A~IES

J. HARTl\1:AN.

By ERNEST RUEDIGER,
EI...1fER ,V. SOME·RS,
His Attorneys.
State of Virginia,
County of A.ccomack, to-wit:
James J. Hartman, the complainant named in the foregoing
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bill, b-eing duly sworn, says that the facts and allegations therein contained are true, except so far as they are therein stated
to be on information, and that so far as they are therein
stated to b~ ·on information, he believes them to be true.
JAMES J.

HART~IAN,

Complainant.

Taken, sworn to and acknowledged before me, Josephine
B. Bagwell, a Notary Public, of and for the County and State
aforesaid, in my County ·aforesaid, this 12th day of May, 1931.
JOSEPHINE B. BAGWELL,
Notary Public.
I was commissioned Josephine 0. Budd.''
Mr. }lapp: I now desire to read the Answer of the Melfa
Banking Company, Inc., a corporation late doing a banking
business in Accomack County, and of the Eastern Shore Banking Company, a corporation, as successor to the Melfa Banking Company, Inc., a corporation, as follows:
''Virginia :
In the Circuit Court for the County of Accomack.
page 25 ~ James J. Hartman, Cornplainant,
vs.
~elfa Banldng Company, Incorporated, a corporation late
doing· a banking business in Accomack County, and Eastern Shore Banking· Company, a corporation, as successor
to the ~Ielfa Banking Company, Incorporated, a corporation, Respondents.
In Chancery.
The ·answer of the ~Ielfa Banking Company, Incorporated,
a corporation late doing a banking business in Accomack
·County, and of the Eastern Shore Banking Company, a corporation, a successor to the Melfa Banking Company, Incorporated, a corporation, to a bill of complaint :filed against them
in the Circuit Court for the ·County of Accomack, by James
J. Hartman, ·Complainant.
These respondents, reserving to themselves the benefit of
all just exceptions to the said bill of Complaint, for answer
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thereto, or to so much thereof as they are advised that it is
material they should answer, answer and say:
1st. They admit the allegations contained in the first para.graph of the Complainant's bill.
2nd. These respondents deny so much of the allegations
.contained in the second paragraph of compJaina.nt's bill .as
.allege that the judgment in question was confessed '' withou~
the knowledge'' of the complainant, as will be more fully set
forth herein.
3rd. These respondents deny all of the allegations contained in the third paragraph of Complainant's bill.
page 26

r

4th. These respondents likewise· deny all of the
allegations contained in the fourth paragraph of
:complainant's bill.

5th. T·hese respondents likewise deny all of the allegations
-contained in the tifth paragraph of complainant's bill.
6th. These· respondents likewise deny all of the· allegations
in the sixth paragraph of complainant's bill.

~Contained·

These respondents respectfully beg leave to state that for
many years prior to the entry of the judgment herein complained of, the con1pla.ina.nt, J·ames J. Hartman, had been exe'Cuting as joint maker sundry and various notes along with
W. H. Rosse, which notes were neg·otiated and handled by the
Melfa Banking· Company; that sometime prior to December
10, 1927, Jeff F. '\Valter, who was then President of said
Melfa Banking Company, Incorporated, had negotiated a loan
to the said W. H. Rosse, said loan :being sooured by a deed ·of
trust 011: two tracts, pieces or parcels of real estate owned by
said Rosse, in and near the village of Melfa Accomack County,
'Virginia, and default having been. made in the payment of
the indebtedness secured by said deed of trust and at the
request of the said W. H. Rosse, had advertised as Trustee
said real estate for sale. The said Jeff F. Walter, knowing
as President of the J\.Ielfa banking Company, that said Banking Company at that time held several notes of said Rosse,
€Xecuted as joint maker by the said James J. ·Hartman, prior
to the sale went to said James J. Hartm·a.n, told
page 27 ~ him of the proposed sale and called to his attention
the fact that he 'vas joint maker with W~ H. Rosse
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on several notes then held by the said Melfa Banking Company, and suggested to said James J. Hartman tha.t he take
appropriate steps to secure himself as joint maker. During
the course of this conversation, which was prior to December
10, 1927, the complainant, James J. Hartman, asked said Jeff
F. Walter the aggregate amount of said notes and was advised that it was something like $1,800.00. Thereupon said
'Hartman said that he knew he had executed some notes as:
joint maker 'vith said Rosse, but did not think the aggregate
amount thereof was that much. According to the best recollection of said Jeff :B'. "\Valter, said Ilartman at that time stated
that the aggregate a.nwunt of said notes was either approximely $800.00 or $900.00, or $1,300.00 or $1,400.00. Said W alter thereupon told said Hartman to go at once to said R·osse
and to -v-.r. E .. Water.s, then Cashier of sa.id ~1:elfa Banking
Company, and to definitely determine the amount o.f the obligations executed by him as joint maker with said Rosse,.
stating to said I-Iartman that he, the said Jeff F. Walter, was
not only president of said ~felfa Banking ·Company, hut was:
Common,vealth 's Attorney of Accomack County, and that if
said Rosse had forged the name of said Hartman to any of
said notes he would be prosecuted.
After this talk and prior to December 10,. 1927, the said.
Hartman did interview the said William E. Waters, Cashier
of said :Nielfa Banking Oompany, and "ras advised by said
1A7 aters the exact amount of said notes, and 'vas shown each
and all of said notes. After being so advised, and after seeing
said notes, said Hartman, instead of seeing the
page 28 ~ said Je·ft F. Walter, as previously arranged, simply
told said Waters to try and collect said notes out
of said Rosse.
The matter stood thus until April 5, 1930, at '\rhich time
said notes, not having been paid, judgment was confessed
thereon. Your respondent believes, a.nd believing, alleges
that the signature of James J. Hartman on each and every
one of the notes upon which judgment 'vas confessed is a g·enuine sig-nature of said ,James J. Hartman; that said signature
was made by him and tha.t said judgments a.re bona fide outstanding oblig·ations of said James H. Hartman. Your respondent further alleges that the said James J. ·Hartman had direct notice of these obliga.tions, both from the President and
Cashier of the ~[clfa Banking Company for over two years
prior to the confession of the a.froresaid judgments. During
this period of nwre than two years the financial condition
of the said W. II. Rosse became much worse, he eventually
having gone in bankruptcy. At the time this matter was called
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to the attention of the said James J. Hartman by the said
Jeff F. Walter as afooresaid, -all or a large part of said indebtedness could have been collected out of the said W. H.
Rosse. There has been no· time since sajd judgment wa.b confessed on A.pril 5, 1930, tha.t all or any part of same could be
collected out of said \V. If. Rosse .
.And now having fully answered the complainant's bill these
respondents pray to be hence dismissed, with their reasonable
costs by then1 in this behalf expended.
l\1:ELFA BANI(ING COl\IPANY, INCORPORATED,
a corporation late doing· a. banking business in
Accon1aek County, and Eastern Shore Banking Company, a corporation, as successor to
the l\Ielfa .Banking Company, Inc., a C()rporatiaon, Respondents.
•JE·FF F. WALTER,

J. BROOI{S MAPP,
Their Attorneys.
page 29 ~

~Ir. Ruediger: y~-e would like to introduce first
Charter Book # 3, of the records in the circuit
Court Clerk's Office (}f this County, n1ore especially beginning
on page 77, which reads thus:

''This joint agreen1ent made and entered into this 14th da--y
of February, 1930, pursuant to Section 3822 ·of the Code of
Virginia, 1919, and ..t\.ets amendatory thereof, by a~1d between
S. W. Ames, F. A. Downing, R. H. Elmore, A. T. I-Iickman;
C. T. Elmore, vV. I-I. Hyslop, J. B. Ma.pp, W. B. 1fapp,
L. C. Mears, C. E. Nicolls, G. T. Wescott and R. J. White,
being all the membe.rs of the board of directors of the F}astern Shore Banking G01npany, Incorporated, a corpo·ra.tion
chartered and organized under the laws of the State of Virginia, having its principal office· at the village of I(eller, in
the County of Acconmck, and State of Virginia, and acting for
and on behalf of the said bank as the board of directors,
thereof, partjes ·of the first part. and W. H. Hatton, H. D.
Phillips, V. \V. Phillips, ·\¥. Pitts Rogers, George \V. Turlington, Thomas W. Turlington, \V. l\I. Turlington, tTeff F. \Valter, ·and W. E. \Vaters being all the members of the board of
directors of the ~Ielfa Banking Company, Incorpora.ted, a
corporation chartered and ·organized under the laws of the
State of Virg-inia, having its principal of.:fice at the village
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of Melf.a, in the County of Aooomac, and State of Virginia,
and acting for and on behalf of the said bank, as the board of
directors thereof, parties of the sooond part :
WHEREAS, the Eastern Shore Banking Company, Incorporated, and the lVIelfa Banking Company, Incorporated, are
engag-ed in the same, or a shnilar business, and are, therefore, entitled to 1uerge or consolidate· into a single
page 30 ~ or consolidated corporation, to carry into effect
the purposes of this agree1nent and to accomplish
the objects hereinafter set forth; and,
WHEREAS, It is the opinion of the said board of directors, parties her-eto, that the interests of the said two corporations, as well as the respective stocl<holders, thereof, will
be pron1oted by a merger and consolidation into a single corporation of the said corporations upon the terms a.nd conditions hereinafter set forth.

NOW, THEREFORE, TfiiS AGREEMENT · WITNESSETH: That for and in consideration of the premises
and of the benefits to accrue to the two said corporations respectively, the parties hereto agree as follows:
FIRST-That the two corporations aforesaid shall merge
or consolidate into a single corporation, to carry into effect
the purposes of this agreeu1ent and to accomplish the objects
herein set forth.
SE·COND-That, upon approval of the State Corporation
·.Commission ·of said merger or cons,olidation, the two aforesaid corporations shall be one corporation with the rights,
privileges and franchises of each of said corporations, and
all property, real and personal, and all debts due on whatever
account, unless hereinafter excepted, and all choses in action
belonging to each or either of the said corporation, shall be
taken and deemed as transferred to and vested in the said
merged and consolidated corporation, without further action,
transfer, assign1nent or deed, and all property and rights
whatsoever of said two corporations shall be as effectually
the property of the said merged and consolidated
pag-e 31 ~ corporation as they 'vere of the two said corporations so to be n1erged or consolidated, ·and all debts,
liabilities and duties of each of the said corporations shall,
when the said merger or consolidation be complete, attach
to said merged and consolidated corporations as hereinafter
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set out and be enforcible against it, to the same extent as if
the said debts, liabilities and duties had been incurred or eQntracted by it.
THIRn-:Tha.t the name -of the said merged and consoli-dated corporation, shall be Eastern Shore Banking Company,
:and the principal office or plaee of business thereof shall be
.at the village of J{eller, in the County of Accomac. It shall
.also have authority to carry on the business heretofore belonging to the l\Ielfa Banking Company, Incorporated, at the
-village of J\IIelfa,. in said county, as a branch in addition to its
present br.anch at the village of Painter.
FOURT·H-That the said merged and consolidated corporation shall be governed by the certificate or charter of incor..:
poration heretofore obtained by the Eastern Shore Banking
Company, Incorporated, except as otherwise provided in this
.agreement, and by such amendment ·Or amendments thereof
as 1nay ·be necessary to carry into effect the terms of this
.agreement, and to acco1nplish the object herein set forth,
.and the by-laws heretofore adopted by the said Eastern Shore
Banking Company, Incorporated, shall be the by-laws for .the
·said merged and consolidated corporation, except as may be
·otherwise provided in this agreement, until changed by the
said merged or consolidated .corporation.
page 32 }

FIFTH-rrha.t the directors of the said merged
and consolidated corporation shall for the purpose
·of the said merger be thos·e named below, who with their
places of re.sidence are ·as follows, viz:
S. W. A1nes, Pungoteague, Virg·inia~
F. A. Downing, Keller, Virg·inia,
J. B. 1\fa.pp, Keller, Virginia.
L. C. M'ears, I<eller, Virginia.
C. E. Nioolls, Keller, Virginia~
R. J. White, l(eller, Virginia.
R. H. Elmore, 1\{elfa., Virginia.
·G. T. Wescott, Melfa, Virginia..
W. L. Bull, 1\tielfa., Virginia.
W. H. Hatton, ~Ielfa, ·virginia.
W. P. Rogers, l\f.elfa., Virginia.
H. D. Phillips, ]tlelfa, Virginia .
.A.. T. Hickman, Painter, Virginia.
C. T. Elmore, Painter, Virginia.
Jeff F. Walter, Onley, Virginia.
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W. _B. Mapp, Mappsburg, Virginia.
W. H. Hyslop, Craddockville, Virginia.
Whieh said directors, shall hold office until their successors
be dUly. elected or chosen by the stockholders to be held, in
accordance with the by-laws of the Eastern Shore Banking
Company, Incorporated, on the· 13th day of January, 1931.
SIXTH-That the nan1es and residences ·of the principal
officers of said merged and consolidated corporation are as
followst
A.. T. Hickman, President, Painter, Virginia.
W. B. J\{app, Vice-President, Mappsburg, Virg~ia.
S. W. Ames, Vice-President, Pungoteague-, Virginia.
C. E. Nicolls, Vice-President, J{eller, Virginia.
Jeff F. Walter, Vice-President, Onley, Virginia.
S. D. Ames, Secy. & Cashier, J(eller, Virginia.
Said principal officers shall hold office until their successors
be elooted or ehosen by the board ·of directors, according to
the by-laws aforesaid.
SEVENTH-T·he board of directors of the said merged
and consolidated -corporation be and it is hereby
page 33 } empowered to appoint such other of.ficers, clerks,
employees and committees and to fix their duties,
salaries and compensation, as they may deem necessary except as otherwise provided in the by-laws afor!3said.
·
EIGHTli-That no bonds of said merged and consolidated
corporation are proposed to be issued in connection with this.
merger and consolidation, and there are at present. no outstanding bonds of the said merging corporation or either of
"them.
·
NINTH-That the n1aximum number of shares of the ca.pital stock of the merged and consolidated corporation shall
be 2,000 shares of the par value of $25.00 each, and the amount
of such stock to be issued in connection with ·and for the purpose of this merg·er shall be 1,582 to the present stockholders
of the Eastern Shore Bati.king Con1pany, Incorporated, 905
shares thereof representing stook now held by said present
stockholders of the Eastern Shore Banking Company, Incorporated, the remaining· 678 shares representing a stock dividend to said present -stockholders of the Eastern Shore Bank-
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ing Company, Incorporated, said stock dividend to he deducted
from the present surplus of the said Eastern Shore Banking
Company, Incorporated, and there shall also be divided between said present stockholders of the Eastern Shore Banking Company, Incorporated, in proportion to the stock held
by each of said stocld1olders the sun1 ~of $500.00 which amount
is likewise to be deducted frmn the present surplus of the
said Eastern Shore Banking Company, Incorporated. Of the
remaining 418 shares of stock to be issued by the merged
and consolidated corporation 250 shares thereof shall be ·offered to the present stockholders of the Melfa
page 34 ~ Banking Company, Incorporated, a.t the price of
$50.00 per sha.re, of the proceeds of which $25.00
per share shall apply on the capital account ·of the merged
and consolidated corporation and the remainder to be credited
on the surplus aooount, and the remaining 168 shares of the
capital stock of said merged and consolidated corporation
shall be sold by the directors of said merged and consolidated
corporation from time to time to 'vhom they ·shall deem for
the best interest of said Bank, sale to be made at not less than
$50.00 per share, of which $25.00 sha.ll ·be applied on capital
account and the remainder credited to the surplus aooount
a.s above stated. Should the present stockholders of the Melfa
Banking Company, Incorporated, not buy the 250 shares herein allotted to them the merged and consolidated corporation
is to have the right to dispose of said 250 sha.res or any part
thereof along with the 168 shares above referred to to whom
said merged aud consolidated corporation shall deem -for thebest interest of said Bank.
·
Belo'v is a statement showing how the above stock is to
be issued, and as will be seen therefrom when the entire 2,000
shares shall have been disposed of as above outlined, and the
$500.00 divided between the present stockholders of the Eastern Shore Banking Company, Incorporated, the capital of
said merged a.nd consolidated -corporation will be $50,000.00
and the surplus of said merg·ed and consolidated corporation
will likewise be $50,000.00.
CAPITAL STOOl{ ACCOUNT
Present Capital

$22,600.00

226 shares

16,950.00

169~

39,550.00

Shares Stock dividend
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page 35 ~
Reduce to $25.00 per Shares makes
1,582 Shares at $25.00 per share or $39,550.00
Sell 418 Shares at $50.00 per share
% to Capital
10,450.00
$50,000.00

Total Capital
S.urpl1ts Account

$57,000.00
16,950.00

January 1, 1930-S'urplus
Less-Stock Dividend

40,050.00
Less-Cash Dividend ($500.00)
Not including- Undivided Profits

500.00
39,550.00

Sale of 250 shares at $50.00 per
Share to present stockholders of
Melfa Banking Company, Ine., in
proportion to their present holdings% to surplus

6,250.00

Sale of 168 shares at $GO.OO per
Share to general public
. lh to surplus

4,200.00

Total Surplus

10,450.00
50,000.00

TENTH-That for the purpose <>f this merger and consolidation the whole ·of the assets of the Eastern Shore Bank'ing Company, Incorporated, shall be taken as one lot of value
as shown by its books at the close of business the day bef<>re
this agreement of merger becomes effective equal to its liabilities of record as of such date and shall be so treated in
adjusting and equalizing the assets arid converting its stock
: into that of the said merged or consolidated corporation as
hereinafter provided.
page 36 ~

ELEVENTH-That for the purpose of this
merger and consolidation the assets of the Melfa
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Banking Company, Incorporated, shall be divided into two
lots of value of which one shall be Lot A and shall consist of
.a list of assets, to be selected by a committee appointed from
the two said boards of directors amounting in aggregate to
the sum of Forty-one Thousand and Five Ifundred Dollars
($41,500.00) less than the lia.bilities of record -other than that
to stockholders the day before this merger or consolidation·
shall be·come effective, which shall include the banking house
at $4, 700.00, and furniture and fixtures at $1,100.00, ·of the
said Melfa ~Banking Company, Incorporated, and its other
real estate at $9,000.00. The said liabilities of reeord shall
.consist of individual deposits, savings deposits, certificates
of deposits, cashiers and certified che~ks, bill payable, rediscounts, reserves for interest and taxes upon accounts and other
· liability, if any shown upon its books of .accounts, other than
-capital stock and surplus, a list of which shall be .filed in
the minutes of each of said banks. The other lot of value shall
be ealled Lot B, and consist ·of Forty-one Thousand, Five Hundred Dollars ($41,500.00) and shall be evidenced by a..boud of
H. D. Phillips, W. lVI. Turling-ton, vV. Pitts Rogers, W. H. Hatton, V. W. Phillips, Geo. W. Turlington, Jeff F. Walter, W.
E. Waters and ·Thos. W. Turlington, in the sum of Thirty-one
Thousand, F'ive Ifundred Dollars ($31,500.00) paya.ble on demand, with 6% interest from date thereof, which shall be
:secured as a first lien by' all of the assets of the said ~Ielfa
Banking Company, Incorporated, except such as are included
in Lot A, as of the close of business the day before this agreement becomes effootive, and Ten Thousand Dollars
:page 37} ($10,000.00) evidenced by the bond of W. E. Waters,
endorsed by Annie. E. Waters and Alice l.J. Phillips, payable on demand, with 6% interest from date thereof
'vhich shall be secured by a second lien by all of the assets of
the ~.felfa Banking Company, Incorporated, except such as
:are included in .Lot A, as of the close of business the day before this .agreement becomes effective, w:hieh said two bonds
H. D. Phillips, and others, of $31,500.00, and W. E .. Water~
.and others, of $10,000.00 shall be Lot B. Should the asse.ts
of the Melfa Banking Company, Incorporated, except such as
.are included in Lot A, be more than sufficient to secure the
two above referred to bonds of $31,500.00 and $1.0,000.00 in the
order a:bove named, .any surpJus realized from said assets is
to be divided among the stockholders of the J\IIelfa Banking
Company, Incorporated, in proportion to the stock held by
said stockholders, but in no event are said stockholder·s to re-ceive a.ny part of said assets until said two bonds aggregating $41,500.00 as aforesaid shall have been fully paid.
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TWELFTH-That the manner of adjusting ·and equalizing
the capital stock of the respective parties to this merger or
oonsolidat.ion and of converting the capital stock of each of
the merging corporations into that of the merged or consobd~ted corporation shall be by exchanging four shares of the
st·ook of the merged or consolidated corporation for each of
.the.'present shares of stocl{ of the said Eastern Shore Banking Company, a.nd it appearing that the assets of the Melfa
Banking Company, Incorporated, have deprooia.ted in value
to the extent of absorbing the capital surplus and
page 38 ~ undivided profits, it shall have no value in this
merg·er, hut its stockholders shall surrender and
deliver for cancella.tion its cettifica.tes of stock .
'l'HIRTEENTH-All of the ca.pital stock so to be issued
by the merg·ed or consolidated corpora.tion shall be common ..
FOURTEENTH-That from and after the approval by the
·State Corporation Commission of the said merger and consolidation ·of the two corporations aforesaid, and when the
:said merger a.nd consolidation shall be complete the- said
merged corporations, parties hereto, shall no longer exist as
separate corporations. And owing to the depreciation in the
assets of the Melfa Banking Company, Incorporation, as hereinabove set forth to the absorption of the capital, surplus and
undivided profits of the said bank, thus rendering the capital
stock of the said bank of no value in this merger, the certificates of stock held by the said severa.l stockholders of the
said Melfa Banking Company, Incorporated, shall be surrendered a.nd delivered by them to the directors of the merged
and consolidated bank for cancellation and shall cease to exist and have. value as ca.pital stock.
In testimony whereof each of the parties hereto has set
his hand and seal and the corporate seals of the two said corporations, to-wit:
the Eastern Shore Banking Company, Incorporated, and the
Melfa Banking Company, Incorporated, have been hereto affixed and attested the day and yeax first above written ..

page 39 ~

S. W. A~fES
F. A. DOWNING
R. H. EJ..~.MORE
A. T. HICK!1:AN
C. T. IDLMORE

(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
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1V. B. lVIA.PP

(Seal)
(Seru)
W. H. HY.SLOP
(Seal)
L. C. 1viEARS
(Seal)
C. E. NICOLLS
(Seal)
G. T. vVESCOTT
(Seal)
ROO.l{ER J. WHITE
(Seal)
Directors of the Eastern Shore Banking
Company, Incorporated.
J.B.~P

(Seal)
Attest:

S. D. lliES, Secretary.

(S'eal)

W. II. HATTON
(Seal)
H. D. PHILLIPS"
(Se~l)
V. W. P.I-IILLIPS
(Seal)
W. PITTS ROGERS
(Seal)
GEORGE 'vV. TURLIN·GTON
(Seal)
THO~L:\.S vV. TURLINGTON
(Seal)
W.l\L TURI~INGTON
(Seal)
JEJ.i,F J:l,. WALTER
(Seal)
vV. E. vVATER,S
(Seal)
Directors of the 1\{elfa Banking C01npany,
Incorporated.

Attest:
W. E. W ATER.S, Secretary.
page 40 ~

I hereby certify that a meeting of the stockholders of the Melfa Banking Company, Incorporated,
of 1\!Ielfa, Virginia, was held ·On the 3rd day ·of M·arch, 1930,
pursuant to notices announcing the time, place and general
object of said meeting to the last known post office address
of each of the stockholders of record of the said bank at least
ten days prior to the date thereof and published six times a
'veek for two successive weeks in the Virginian Pilot, a newspaper, having a general circulation in the village of l\{elfa,
County of Accomac, where the principal ofnce in this state of
the said corporation is located, said meeting being held separately for the purpose of considering and acting upon a merger 'vith the Eastern Shore Banking Company, Incorporated,
in :accordance with the terms and provisions of a joint agreement entered into between the. boards of directors of the said
two banks on the 15th day of February, 1930, at which said
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meeting a majority of the capital stock of the said Melfa
Banking Company, Incorporated, was represented in person
or by proxy, and a vote by ballot was taken for the adoption
or rejection of the said agreement, and a majority of all votes
case at said meeting, the same being also a n1ajority of the
capital stock of the said !Ielfa Banking Company, Incorporated, were in favor of the said agreement, consolidation
and merger.
·
IN WITNESS vVHERE.OF, Jeff F. W-alter, President of
the said Melfa Banking Company, Incorporated, does hereby
subscribe his name and vV. E. Waters, Secretary of the said
Melfa Banking Company, Incorporated, does hereby.af.:fix and
attest its corporate seal this 3rd day of March, 1930.
page 41 ~

.
JEFF F. W.ALTER,' President.

Attest:
(Seal)

W. E. WATERS, Secretary.
State of Virginia,
County of Accomack, to-wit:

I, ·C. F. ROGERS, a ~otary Public in and for the County
of Accomac, do hereby certify that Jeff. F'. Walter, President
of the Melfa Banking Company, Incorporated, ·and W. E.
· Waters, Secretary of the said bank, whose names are signed
t·o the foregoing certificate in their respective capacities aforesaid, bearing date on the 3rd day of 1\{arch, 1930, have this
day severally acknowledg·ed the same before me in my said
County and s·tate.
Given under my hand this 3rd day of March, 1930.
·C. F. ROGERS,
Nota.ry Public.

My commissi·on expires on the 11th day of Sept., 1932.
I hereby certify that a meeting of the stockholders of the
Eastern Shore Banking Company, Incorporated, ·of Keller,
Virginia, was held on the 3rd day of March, 1930, pursuant
to notices announcing the time, place and general object of
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said meeting mailed to the last known post office address of
each of the stockholders of record of the said bank
page 42 ~ at least ten days prior to the d~.te thereof and published six times a week for two successive weeks in
the Virginian Pilot, a ne"rspaper having a general circulation in the town of Keller, County of Accomack, where the
principal office in this state of .the said corporation is located,
said meeting being· held separately for the purpose of considering and acting upon a merger with the ~felfa Banking Company, Incorporated, in accordance with the terms and provisions of a joint agreement entered into behveen the hoards
of directors of the said two •banks on the 15th day of February, 1930, at which said meeting a majority of the capital
stock of the said Eastern Shore Banking 'Company, Incorporated, was represented in person or by proxy, and a vote by
ballot was tal{en for the adoption ·or rejection of the said
agreement, and a m-ajority of all v:otes east at the said meeting
the same being also a majority of the capital stock of the
Eastern Shore Banking Company, Incorporated, were in favor of the said agreement consolidation and merger.
IN WITNESS WHE·REOF, A. T. Hickman, President of
the said Eastern Shore Banking Company, Incorporated, does
hereby subscribe his name and S. D. Ames, Secretary of the
said Eastern .Shore Banking Company, Incorporated, does
hereby affi~ and ·attest its corporate seal this 3rd day of
~larch, 1930.
·

A. T. HICKJ\IAN, President.

( S'eal)
page 43 }-

Atteste:

S. D.

A~IES,

Secretary.
State of Virginia,
County of Accomac, to-wit:
I, Ruth V. Bull, a Notary Public in and for the County of
Accomack, do hereby certify that A. T. Hickman, President
of the Eastern Shore Banking Company, Incorporated, and
S. D. Ames, Secretary of the· said bank, whose names are
signed· to the fore going certificate in their respective capacities aforesaid bearing date on the· 3 da.y of March, 1930, have
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this day severally acknowledged the· same before me in my
County and State.
Given under my hand this 3 day of March, 1930..

RUTH V. BULL,
Notary Public ..
My commission expires the day of Dec. 26, 1930.
COlVIMONvVEALTH O·F VIRGINIA,
STATE COR-PORATION COlVIlVIISSION.
City of Richmond, 4th day of lVIarch, 1930.

In Re: Merger of Eastern Shore Banking Company, Incorporated and The Melfa Banking Company, Incorporated,
into a single, consolidated or ne\v corporation under the corporate name of
EASTERN SHORE BANI{ING

CO~iPANY.

This day there was presented to the State Corporation Con1mission the original of a joint Agreement of Merger of
EASTERN SHORE BANKING COMPANY, INCORPOR·ATED, and THE MELF.A. BANKING COMpage 44 ~ P ANY, INCORPORATED, hearing date of the
fourteenth day of February, 19-30, executed by the
Board of Directors of each of said corporations, respectively,
under their respective corporate seals ; together \vith the
certificate of the President of the EASTERN SHORE :BANKING COMPANY, INCORPOR.ATED, under the corporate
sael of said company, attested by its Secretary, and the certificate of the President of the MELFA BANI{ING COlVIp ANY, INCORPOR.ATED, under the corporate seal of said
company attested by its Secretary, which said certificates were
acknowledged by the Presidents of said respective companies
signing the same, and by the Secretaries of each of said companies, before an officer authorized by the laws of this State
to take acknowledgments to deeds; the object of said agreement and certificates being to merge and consolidate EASTERN SHORE BANIITNG COMPANY, INCORPORATED
and THE lVIELFA BANI{ING COlVIPAl\TY, INCOR.PORATED, into a single, consolidated or new corporation under
the name of
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CO~IP .A.NY.

And it appearing that the corporations aforesaid are organized for the purpose of carrying on the same or u similar
business under the laws of the State of Virginia, and are authorized under the laws of this State to merge and consolidate;
And it further appearing from said papers that said joint
agreement was submitted to the stockholders of each of said
corporations separately, a.t meetings called and held as required by la,v, and that at each of said meetings the joint
agreement was considered, and a vote by ballot, i:u perRon
or by proxy, taken for the adoption or rejection of the same,
and that a n1ajority of all votes case at each of said meetings was in favor of said agreement of merger;
The State Corporation Commission doth certify that it has
ascertained and doth now declare that EASTERN SHORE
BANKING CO:L\IIPANY, INCORPORATED and THE
MELFA BANKING COMPANY, INCORPORATED have,
by complying with the requirements of the la,vs of the State
of Virginia, entitled themselves to the merger applied for,
under the corporate name of EASTEI{N SHORE
page 45 ~ BANIUNG COMPANY, with principal office at
l{.eller, Virginia, in accordance with the terms and
provisions, a:nd subject to all the conditions contained in said
joint agreement of merger, bearing date the fourteenth day
of February, 1930, aforesaid, to the same effect as if said
agreement were now herein transcribed in full, and that the
said merged corporation,
EASTERN SHORE BANI{ING

CO~IP ANY,

is hereby declared to have all the powers and privileges conferred, and to. be subject to all the conditions and restric.tions
imposed by law upon corporations of this character; and it is
ordered that said joint agreement of ·merger, and certificates
of acknowledgment affixed thereto, together with the said certificates so presented to the State Corporation Commission
by the Presidents of said corporations, respectively, are, with
this order, hereby ordered to be admitted to record.
W~L

(Seal)

MEAD,E FLETCHER,
Chairman.

Attest:

N. W. ATI{INSON,
Acting Clerk of the Commission.·
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Commonwealth of Virginia:
Office of the State Corporation Commission.
1t

In the City of Richmond, the 4th day of March, 1930.
i

.'

~• The foregoing certificate of merger was this day received

and duly admitted to record in this office, and· is hereby certified to the Clerk of the Circuit Court of the County of
Accomac to be recorded according to law.
STATE CORPORATION COMMISSION.

By W. MEADE FLETCHER,
Chairman.
Atteste:
N. W. ATI{INSON,
Acting Clerk of the Commission.
Virginia:
In the Office of the Clerk of the Circuit Court of the County
of Aooomac.k, the 13th day of ~{arch, 1930.
page 46
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The foreg-oing certificate of merger and certificate of the State Corporation Commission thereon
was received, duly admitted to record, duly spread, and is
now certified to the Clerk of the State Corporation Commission.
Teste:
JOHN D. GRANT, JR., Clerk.
JOHN D. GRANT, JR.,
a witness of Ia:wful age, being first duly sworn, testified as
follows:

By Mr. Ruediger:
Q. State your name, occupation and residence.
A.· John D. Grant, Jr.,. Clerk of the Circuit Court for Accomack County, Virginia.
Q. As keeper of the records of the Circuit Court of Accomack County, Virginia Y
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A. Yes, sir.
Q. ~Ir. Grant, have you the Judgment Lien Docket, showing the judgment of the ~Ielfa Banking Company, Inc., vs.
W. H. Rosse and J. J. Hartman!
A. Yes, sir.
Q. Will you kindly state the title of the judgmen~; the
amount and when obtained, as appears on the Judgment Lien
Docket?
·
A. Melfa Banking Company, Incorporated, vs. Wm. H.
Rosse and J. J. Hartman; date of Judgment April5, 1930, for
$2,309.49, with interest on $192.37, a part thereof, from Deoeember 10, 1929 ; on $350.00 another part thereof from December 23, 1929; on $300.00, another part thereof, from December 11, 1929 ; on $400.00, another part thereof, from December 28, 1929 ; on $400.00, another part thereof
page 47 r from December 4, 1929; on $242.12, another part
thereof, from December 10, 1929 ; on $425.00, the
residue thereof from February 17, 1930, and $236.19 costs.
Oru the amount of $192.37 appears the following credits: July
26, 1926 $8.50; August 24, 1928, $25.00; November 7, 1927,
$33.55.
Q. Mr. Grant, what is the number of the Docket and page
upon which this judgment is recorded?
A. Judgment Docket No. 11, page 122.
Q. JYir. Grant, have you before you the notes and the confession of judgment upon \Vhich that judgment was obtained Y
A. I have.
Q. How many notes are shown there Y
A. Five.
Q. Will you kindly give the principal amount of those notes
and the date of each, respectively.
A. November 17, 1927, $192.37 ; August 23, 1927, · $350.00;
August 11, 1927, $300.00; October 28, 1927, $400.00; November 3, 1927, $400.00; October 10, 1927, $242.12; October 17,
1927, $425.00.
Q. Does the name of J. J. Hartman appear upon those
notes as maker or an endorser'
A. Name J. J. Hartman appears· as joint maker.
Mr. Ruediger: We desire to introduce the original seven
notes and the confession of judgment, in order that the signatures of Mr. Hartman may be compared when he goes upon
the stand, and mark same as Plaintiff's Exhibit ''A''.·
Mr. Ruediger, Contd.:
·
Q. lVIr. Grant, was there a judgment confessed against J. J.
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Hartman in your Clerk's Office on AprillO, 1929,
in favor of the Citizens Savings Bank, Onancock,
Va., together with J. E. Parker also as judg·ment

debtor?
A. Yes, sir.
Q. ·Where is it docketed Y
A. Judgment docket No. 11, page 17.
Q. Have you the original note and confession of judgment
before you upon which that judgment was obtained 1
A. I have.
Q. Is this the paperY
A. Yes.
Mr. Ruediger : If your Honor please, we would like to introduce the note upon which this particular judgment was
entered for the purpose of sliowing the signature of J. J.
Hartman, and mark same as Plaintiff's Exhibit '' B".
Q. Does that show paid on there 1
A. No, sir, it doesn't.
Q. It has been paid though. You gentlemen may take the
witness.
Mr. Mapp: "\Ve have no questions.
JAMES J. HARTMAN,
the plaintiff in this case, being first duly sworn, testified as
follO\VS:

Examined by 1'fr. Somers :
Q. Your name is J. J. Hartman~
A. Yes, sir.
Q. And you reside near Melfa, Va., do you, Mr. Hartman t
A. Yes, sir.
Q. Mr. Hartman, you are the plaintiff in this suit f
Q. When did you first learn that the Melfa
page 49 ~ Banking Company held some notes on which your
name appeared along with W. I-I. Rosse's t
A. I learned it through Mr. Turlington when he told somebody that told me.
Q. Who was Mr. Turlington 1
A. George Turlington. He was in the bank there.
Q. He "ras assistant Cashier of the BankT
A. Yes, sir.
Q. Do you remember about when you learned that f
A. No, sir, I don't remember about that. ·
Q. As soon as you learned that what did you do!
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A. I went to the Cashier.
Q. Who was the Cashier f
A. Mr. Waters.
Q. Mr. W. E. Waters?
A. Yes, sir.
Q. What did you say or do then t
A. I asked him to give me the amount of it and it was
$1,750.00.
Q. Did he sho'v you the notes?
A. He showed me the notes and I told him it wasn't my
signature and I Vv1asn 't going to pay it.
Q. What did he say, if anything~
A. He never said anything.
Q. Who did you see, if you know, after that Y
A. Mr. Walter.
Q. 1\{r. Jeff Walter7
A. Yes.
page 50 r Q. 1\tir. Walter, I believe the records sho,v, was
President of the Melfa Banking Company at that
timef
Q. Where did you see ~Ir. Walter?
A. In his office.
Q. How· long after you went to see 1'Ir. Waters at the bank
and told him that the name of J. J. Hartman as it appeared
on those notes wasn't your signature and you weren't going
to pay the notes was it before you went to see Mr. ""\Valtert
A. I don't kno,v. In a day or hvo.
Q. What did you tell him, if anything?
A. I told him it wasn't my signature and I wasn't going to
pay it.
Q. Had Mr. Vl alter sent for you or did you voluntarily go
to his office and tell him?
A. I voluntarily went.
Q. After that did you hear anything· more about these. notes
until you learned that judgment had been entered f
.
A. No, sir.
Q. Do you know about how long ago it was you learned·
the judgment had been entered in favor of lvfelfa Banking
Company against you 7
A. No, sir, I don't just know. Mr. Hickman wrote me a
letter and I gave the letter to Mr. Ruediger.
Q. Did you give the letter to Mr. Ruediger as soon as you
received it from 1\{r. I-Iickman T
A. Yes, sir.
Q. That is A. T. Hickman, President of the Eastern Shore
Banking Company?
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r

A. Yes, sir.
Q. For what purpose did you give the letter to
Mr. Ruedig.er?
A. For him to go ahead and defe~d me.
Q. I wish to show you these notes, Mr. Hartman, again.
Now examine them carefully.
A. I have looked all over those notes two or· three times.
Q. I want you to look at them again, every one of them.
Is the signature of J. J. Hartman on those notes, or either
of them, your signature Y
A. No, sir.
Q. Did you authorize or empower anybody to sign your
name on those ·notes Y
A. No, sir.
Q. Before these notes were shown to you by Mr. Waters
at the 1felfa Banking Company had you ever seen either one
of those not-es before that time Y
A. No, sir.
Q. I show you another one along with J. E. Parks.
A. Yes, sir.
·
Q. Look at that one.
A. I wrote that.
Q. You did write that¥
A. Yes, sir.
Q. That is your signature f
A. Yes, sir.
Q. J\!Ir. Hartman, I wish you 'vould, without having either·
of them before you, write your signature just
page 52 r exactly as you have always writt-en it. Write it
·
three times. I will get somebody to lend us two
more pencils, so we will have all different pencils.
(Note) Signature of plaintiff written on three different
sheets of paper and marked as plaintiff's -exhibit 01, 02, 03
and 04.

Q. Mr. Hartman, the answer filed by the d-efendants asserts
that you told J\!Ir. Jeff Walter that you did not sign these
notes, but you had endorsed for Will Rosse, or signed for
him for several hundred dollars some time previous.
A. I had signed, but he had paid them.
Q. About what amount of notes, if you recall, had you
actually signed for William H. Rosse?
A. I signed $100.00 one time and $200.00, and I signed one
for $45.00. He told me it 'vas $175.00 afterwards.
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Q. You signed it for $45.00, but when he carried it to the
hank it was for $175.007
A. That is what he told me.
Q. How long ago was it that you signed the last one of
ihos notes?
A. It has been eight years this suni.mer, I think.
Q. In the summer of 1924 was the last note you ever signed
for him¥
A. Yes, sir•
.Q. How do you lrnow that 7
A. That is the year I was married the last time.
Q. Was there any reason for you putting the two together
-that is, the year you were· married was the last time you
.signed¥
A. That was the last time I signed and the year
page 53 ~ l was married. That is how; I can think of it.
·
Q. Were those notes paid at the bank!
A. The ones I paid7
·
Q. Yes.
~
A. They weren't there and they must have been paid.

:rvrr. Somers: Your witness.
CROSS EXAMINATION.

By Mr. Mapp:
_
Q. 1vir. Hartman, you have just testified that you told Mr.
Walter that you had signed three notes, one for $100.00 and
cOne for $200 and one for $45.00.
A. Yes, sir.
Q. You have testified in this before, haven't you 7
A. Yes, sir.
Q. Testified under oath f
A. Yes, sir.
Q. You remember we took your depositions at your homeY
A. Yes, sir.
Q. Didn't you testify at that hearing in the presence of
your two attorneys, in the· presence of Mr. Jeff Walter and
·in the presence of myself, and in the presence of Mr. Rosse
that you told Mr. Jeff Walter at the time he talked with you
about this that you had never signed any note in your life
ior Mr. Rosse?
A. No, sir.
Q. You didn't testify to that 1
A. No, sir.
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Q. You didn't testify to that in the presenceA. That I had never signed one in my life1
Q. Didn't you testify to that in your home!
A. No, sir, I told him I had signed some.

page

54~

Mr. Mapp: We want to serve notice on the opposint counSel that we want them to produce the depositions which they
took.
Mr. Somers~ I want to say that I have never seen them
since they were taken. We took them thinking it \vould be
a regular deposition suit.
Mr. Mapp Contd.:
Q. Mr. Hartman, you say that the first intimation you got
of this was from Mr. Tul'ling-ton, Assistant Cashier t
A. It came through him, yes, sir.
Q. What did you do then Y
A. I went and got the number of the notes and quantity of
tlwm and then I went to Mr. Walter and told him about it.
Q. You went to Mr. Walter himself!
A. Yes, sir, in his office.
Q. .At Onley?
A. Yes, sir.
Q. Do you remember the time Mr. Walter sold Mr. R.osse's
property under a deed of trust¥
·
A. Yes, sir.
Q. In order to refresh your memory, didn't Mr. vValter
come to you before that sale~
A. No, sir.
Q. Didn't Mr. Walter tell you that as you had probably
seen he had advertised Mr. Rosse's .property and as President of the Bank he kne'v you were on considerable
page 55 ~ of 1\{r. Rosse's paper and you had probably better
protect yourself before the sale?
A. No, sir, he never told me.
Q. Diehl 't tell you any of that 1
.A. No, sir.
Q. Did he say anything at all to you about that?
A. He told me he didn't want me to loose my money and
I told him I hadn't sig~1ed any of those notes and I wasn't
going to pay them.
Q. Had you seen the notes at that time? Did you kno'v
what they were?
A. Yes, sir.
Q. How long before that had 'you seen then1 Y
A. Just a few days.

J. J. Hartn1an v. Melfa Banking Co., Inc.

61

Q. Did or didn't you tell Mr. Jeff Walter, 'vho was Com-·
mon,vealth Attorney and President of ]\'[elfa Banking Company, that you had signed notes aggregating- $900.00 to
$1,400.00, but that you hadn't sig11ed any more than that¥
Mr.. Ruediger: Doesn't your Answer diclose a different
state of affairs than your questioning!
~Ir. Mapp, Contd.:
Q. Did or did you not tell Mr. Walter at that time that
you had signed notes aggregating approximately $800.00 or
$900.00, or $1,300.00 or $1,400.00¥
A. I do not recall that part.
Q. Do you deny it, lYir. Hartman¥
A. I don't recall ever telling him so. I hadn't done it and
I don't see why I should have told him.
page 56 ~ Q. If you had only signed notes for $100.00 and
$200.00, by no possibility could you have told him
you signed notes for $800.00 or $900.00, or $1,300.00 or $1,400.00?
A. I hadn't done it.
Q. Did or did not ~ir. vValter tell you at that time to go
at once to the Cashier, Mr. Will V/aters, to look at those notes
and go over that with Mr. Waters; that if those notes were
forg-ery he wanted to lmow it at once and if they weren't
forgery you should know so you could make your arrangements accordingly¥
A. No, he never told me he wanted to know at all.
Q. Didn't tell you any of that Y
A. No, sir, never told me at all.
Q. Didn't you, as a matter of fact, after this talk with Mr.
Walter, go to Mr. Will Waters about those notes?
A. Yes, sir.
Q. Went back to hi;m, didn't you Y
A. Yes, sir, I went back to him.
Q. When you wer.e. talking with Mr. Jeff Walter did you
tell him you had alr~ady seen the notes 1
A. He knew I seen them when he showed them to me.
Q. V\TI1en you were talking to Jeff Walter before the sale
did you tell him you had looked at the· notes¥
A. Yes, I told him that.
Q. And then you went back to 1\'Ir. "'\Vill Waters¥
A. Yes, sir.
Q~ At Mr. Will Waters' you looked at all of the notes?
A. No, sir, never looked at them that time or
pag·e 57 ~ after that.
Q. Isn't it a fact that you did go back, that you
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looked at every note, and that you told Mr. Will Waters that
about half of the signatures were yours or words to that
effect, and that the other half weren't yours Y
A. No, sir, no, sir.
Q. You later talked 'vith A. T. Hickman, President of the
Eastern Shore Banking Company, didn't you?
A. Yes, sir.
.
Q. Is it or isn't it a fact that you told Mr. Hickman that
you had signed the $400.00 note in question ahd the $300.00
note in question Y
A. No, sir. I told him I had signed, but they had been
paid off.
Q. Didn't you point those two notes out to him as having
signed them?
A. No, sir.
Q. Mr. Hartman, when was it that you looked at these notes
when 1\tfr. Will Waters had them?
A. He gave. me the number of them and I looked at them as
he passed over then, but I never did give them a close examination.
Q. Didn't you tell Mr. Waters to go ahead and let it sta1td
like it was and try to work it out of 1\tlr. ·Rosse?
A. I told him if he could get it out all right, but I wasn't
going to pay it.
Q. How long had you known Mr. Rosse Y
A. For some time.
·
Q. You and. he had been the best of friends?
A. We had been pretty good friends, yes, ~ir.
Q. Right up until this trouble broke out Y
page 58 }- A. Yes, sir.
Q. You had endorsed his note, hadn't you~
A. I just told you what I had endorsed.
Q. They are the only ones you ha.d ·ever endorsecl o1
A. Yes, sir.
·
Q. You at that time had a deed of trust on a garage he had,
didn't you?
·
A. No, sir.
Q. Never did?
A. No, sir.
Q. Didn't have one and release it?
A. No, sir, never had air one.
Q. When you talked to Mr. Waters did you take or arrange
any security of any kind at all from Mr. Rosse securing you 1
A. No, sir. I told him he could do what he pleased with it.
I didn't want it.
· ··
Q.. What was that?
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A. There was a life insurance, I reckon. I told him. I
·wasn't going to pay anything.
Q. Didn't you hav-e Mr. Rosse to insure his life to protect
youY
A. No,· sir.
. ...
Q. Mr. Hartman, you knew from some time prior to De":'
cember 10, 1927, up until the time these judgments were confessed that the Melfa Bank was looking to you for this money1
didn't yon f
.
A. Mr. Ruediger's got the letter. I give it to him.
Q. You never went to Mr. Ruediger and never engaged
counsel until you heard from Mr .. Hickman Y.
page 59 } A. No, sir.
Q. You didn't go to anybody or. do anything
after Mr. Waters and Mr. Walter talked· with you in 1927?
A·. No; sir, I had nothing to do with it. I didn.'t consider
it was mine.
Q. When did .you hear from Mr. Hickman!
A. A short time after that.
.· Q. After you talked with Jeff Walter?
A. After they changed the banks, wasn't it?
A. Did you hear from Mr. Hickman before· or after the
judgments were gotten Y
A. Before, I guess it was.
Q. About how long before?
.
.
A. I don't know, sir. ·Mr. Ruediger can tell you, he has
the letter.
Q. You had never talked with Mr. Hickman before you got
that letter'
A. No, sir.
Q. How many times have you talked with Mr. Hickman
about this?
.
A. I don't remember. He mentioned it to me two or three
times, but I never paid any attention.
Q. Where was he when he mentioned it to you?
A. Out there to· Melfa.
Q. And mentioned it to you two or three times Y
A. Yes, sir.
Q. How many times did you go down to his place Y
A. I never went nair time.
-page 60 ~ Q. Mr. Rickman, I want to ·ask you to look at
those notes, please, sir, and ask you if you signed
·any of them?
A. There is one I think I signed. That is the only one.
Mr. Mapp: We desire to state to the Court that we will
introduce these later when Mr. Rosse is on the stand.
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Mr. Mapp Contd.:
Q. Mr. Hartman, you say you signed this one t
A. I think I did, it looks like my writing.
Q. February 28, 1927. .
A. I don't remember signing one for $400.00.. That has
been changed since I signed it.
Q. Was anything written in it when you signed it, or was
it blank!
A. I don't think there was anything \vritten in it. I ain't
got no learning.
Q. Who got you to sign it Y
A. If I signed it Will Rosse got me to sign it ..
Q. You mean to say you think you did sign a note in bla.nk t
A. I don't think so.
Q. You think the figures were written in it?
A. I don't know. But I know I nev·er signed nair one for
$400.00.
Q. You think the note was filled in before you signed.
A. I say I never made no letters like them.
Q. But you thought you did sign it when you first looked
· a.t it?
A. But I say I didn't.
Q.. This is February 10, 1927, for $242.12, payable four
months after date.
page 61 ~ A. Yes, sir.
Q. I am going to ask you once more, did you or
didn't you sign that?
A. No, sir, it isn't my signature.
Q. You are positive of that?
A. Yes, sir.
Q. Mr. Hartman, did you ever rent any property to Rosse f
A. Yes, sir.
Q. I hand you here what purports to be a receipt dated
April 4, 1930, ''Received of W. H. Rosse the sum of $15.00
for March rent for house". Name J. J. Hartman signed to
it, and ask you to se·e if that is your signature.
A. Yes, sir, I know that.
Q. You were renting him a house in 1930 Y
A. Yes, sir.
·
Q. Practically three years after you had learned he had
forged your name to notes 1
· A. Yes.
Q. I hand you a paper dated 1\!Iay 1, 1930, for rent until
May 1, 1930, on your letter head, J. J. Hartman, "Receiv·ed
from W. H. Rosse the sum of $15.00 for rent until May 1,
1930' ', signed J. J. Hartman.

I
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I signed that.
You signed that?
Yes, sir.
Ho'v long did Mr. Rosse stay in your house?
I just don't know how long he sta.yed in there.
Q. The judgment was confessed April 5, 1930,
page 62 r and you let hhn stay in your house after he forged
·
your name to $2,300.00.
.l\.. He said I owed hin1 $100.00, and then he got in debt to
me $45.00 more and left.
Q. How long did you let him stay in 19301 When did he
move?
A. I just don't recall.
Q. I hand you a check dated April 2, 1926, J. J. Hartman,
signed Melfa. Garage, W. H. Rosse, 1vith J. J. Hartman endorsed on the back, and will ask you if that is your endorsement on the back'
A. No, sir. Some of the boys done that. Some of the boys
I had 'vith me ..
Q. What boys do you mean?
A. I have two boys there with n1e at the time. One boy
was with me at the time done that.
1\tlr. Mapp: We offer the two in evidence he admitted as
his signatures, as Defendants' Exhibits 1 and 2, respectively.
Q. He claimed that you were indebted to hin1 in the sum of
$100.00 that year?
A. Yes, sir.
Q. And you let him stay there 7
A. The house was empty and I told him he could stay.
Q. What did you o've him $100.00 for?
A. He said I owed it to him on a pump I had there for
lights.
Q. Did you· owe it to him or not?
A. I don't think I did, but he 'va.sn 't satisfied until he got
il.
.
Q. And all of that happened after you thought he had
forged your name to $2,300.00 worth of notes f
A. Yes, sir.
page 63 ~ Q. Have you ever seen that before, Mr. Hart?
manY (Handing witness insurance policy.)
A. No, I have never seen that until now, I can tell you
that.
Q. First time you ever saw that?
A. Yes, sir.
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Q. What insurance policy 'vas it you told me about? ·
A. I don't know, sir. I never paid any attention to it at all.
Q. Didn't even see it?
A. No, sir, I never soon it.
Q. You say you have never had a deed of trust on Mr.
Rosse's property?
A. No, sir.
Q. Never released a bond 1
A. No, sir, I had a note against him.
Q. Didn't you sell him some property!
A. I didn't remember anything about the deed in trust.
Mr. ~fapp: If your Honor please, I would like to read this
deed of trust and offer same as Defendants' Exhibit No.4.
''This deed made the 19th day of April, 1922, between Wil. liam H. Rosse and Elizabeth J. Rosse, his wife, of the one
part, and G. Walter Mapp, Trustee, of the other part, all of
Accomac County, Virginia.
WITNESSETH: That the said William H. Rosse and
Rosse, do give, grant, bargain, sell and convey
'vi.th general warranty of title unto the said G. Walter J\IIapp,
Trustee, all that certain lot or parcel of land situated on
·
the County Road leading from Fair Oaks to M·elfa
page 64 ~ Station in said County and facing said road 36
feet measured from the land of William M. Turlington on the east, the middle of the ditch being the line
and extending back a distance of about 186 feet deep to the
land of \Villiam L. Bull, sa.id lot being bounded on the North,
by the laud of the said William L. Bull; on the South, by
the said County Cross Road, and on the West, by the remain..:
ing lands of the said James J. Hartman :-it being that certain piece of parcel of land conveyed to William H. Rosse
by James J. Hartman by deed dated April 19th, 1922, and recorded just prior thereto, to 'vhich deed reference is here·
by expressly had for a more perfect description.
In trust to secure to James J. Hartman the payment of a
certain bond bearing even date herewith executed by the said
William H. Rosse and Elizabeth J. Rosse for the principal
sum of one thousand dollars ($1,000) payable on demand with
interest from date to the order of James J. Hartman, and
waiving the homestead exemptions of the obligors. It is hereby covenanted and agreed by and among all the parties here- ·
to that in the execution of this trust said trustee shall be
governed by the statutory law of the State of Virginia, now
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in force except that the time terms and place of sale shall
be such as to said trustee· shall seem best for· the interests
of all persons then concerned.
Witness the following signatures and seals.

I

WILLIAM H. ROSSE,
ELIZABETH J. ROSSE,

(Seal)
(Seal)

I

.State of Virginia,
County of Accomac, to-wit:

I, Charles F. Rogers, a notary public in and for
the county aforesaid, do hereby certify that William H. Rosse and Elizabeth J. Rosse whose names are signed
to the foregoing. writing, bearing date on the 19th day of
April, 1922, have acknowledged the same before me in the
County aforesaid. ~Iy commission expires on the 28th day
.of September, ·1924.
Given under my hand this 11th day of Oct., 1922.
page 65 }

CHARLES F. ROGERS,
Notary Public.

I I

Virginia:
In the Clerk's Office of the Circuit Court of Accomack
October 12th, A. D. 1922.

Coun~y,

This deed from William H. Rosse and Elizabeth J. Rosse,
his wife, to G. V\Talter Mapp, Trustee for James J. Hartman,
was with the certificate of the ackno,vledgment thereof thereto annexed, received by me in the Clerk's Office this day and
admitted to record.
Teste:
ROBERT H. OLDHAM,
Dy. for John D. Grant, Jr., Clerk."
page 66

~

A. I never knowed I had any deed of trust
against that. Mr. Mapp wrote it. I had to pay
off a bill in the bank. I don't know.
Q. Clerk's certificate, 1924, Jan. 26th, the affidavit of J. J.
Hartman to release the deed of trust recorded opposite hereto, this day filed with me in Accomack County Circuit Court
Clerk's Office". Didn't you come up here and make oath

:I
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before Robert H. Oldham, Deputy, that that debt had been
paid and have Mr. Jeff Walter mark that off for you Y Didn't
you do that!
A. I don't· recall.
Q. Didn't you have a thousand dollar bond of Mr. Rosse's t
A. I don't recall doing anything of the kind.
Q. Didn't you get Mr. Jetf Walter to release it for you~
A. No, sir, I don't remember.
Q. Didn't you have a thousand dollar bondt
A. Yes, sir, I had $1,000.00 against him, but I don't know
how the bond was dra\vn up.
Mr. Mapp: We offer that in evidence, if your Honor please ..
RE-DIRECT EXAMINATION..

By :Mr. Somers :
Q. Mr. Hartman, did you ever get any notice from the bank
demanding interest on these bonds?
A. No, sir.
Q. Although they sta.te in there from the fall of 1927,
until April, 1930, the bank never sent you any notice demanding payment of interest at all from that whole time?
A. No, sir.
Q. And the first information you got \Vas from Mr. Hickman after the Eastern Shore Banking Company
page 67 ~ took it overt
A. Yes, sir.
·
Q. 1.1:r. Hart111-an, did you talk with Will Rosse at your
home about these notes Y
A. No, sir.
Q. Did he or did he not admit to you that he had signed
your name 'vithout your authority¥
A. Yes, sir.
Mr. Mapp: "Then 'vas that f

A. Right after he had done it.
Mr. Somers Contd. :
A. Was it before or after you talked with Mr. Will Waters
and Mr. tT eff Walter?
·
A. It wa.s after.
Q. What did you say to Mr. Rosse?
·
A. I asked him why he done it and he said he thought it
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would be all rig·ht, and I told him it was funny he thought
it would be all right to sign my name· to notes.
Q. How many times did you talk ·with him about it Y
A. Two or three times.
Q. As a matter .of fact, did you ever allow anybody to sign
your name to notes?
A. No, sir.
Q. Have you or have you not always done your own signing when it comes to notes and bonds ol
A. Yes, sir. That is about all I can do.
Q. Who was present when you were' talking with lVIr. Rosse
either one or more of those occasions about these
page 68 ~ notes?
A. Clyde.
Q. The boyd called Clyde, and who was the other boyf
A. Grason.
Q. Who else? Where was your wife 1
A. She was there in the house one time.

I'

I

RE-CROSS EXAMINATION.
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By 1\{r. Mapp:
Q. Mr. Hartman, did you ever let anybody sign your name
to checks?
A. Yes, I have done that.
Q. But "rill not let them sign your name to notes?
A. No, sir.
Q. You say 1\fr. Rosse admitted that he had signed your
name to them?
A. Yes, sir.
Q. And that was right after you talked with 1\{r. Jeff
Walter and Will Waters?
A. Yes, sir.
Q. About ho"r long after was it?
A. I don't know.
Q. Would you say six months or a month?
A. A week or two ;-two or three weeks.
Q. Did you report that to either 1\-~r. Waters or to 1\{r. Jeff
Walter?
A. No, I never reported it at all, because I told them at
first I had never signed them and thought that was sufficient.
Q. Did Mr. Walter tell you he wanted to know if Rosse had
signed your name to those notes because he 'vanted to prosecute him?
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A. No, sir.
Q. In other words, you didn't take enough in-

terest to go either to the bank or to the Commonwealth Attorney Y
A. Mr. Waters said he was going to work on it.
Q. In the meantime the man admitted to you he had forged.
yourname-Y
A. Yes.
Q. Did you tell anybody about that Y
A. Yes, sir.
Q. Who¥
A. My wife.
Q. you testified in this case when you were sick at your
homeY
A. Yes, sir.
Q. Did you in any way suggest, let alone say, that 1\{r.
Rosse had ever admitted forging your name to anything Y
A. I don't know whether I did or not. I told them I hadn't
signed it and didn't know who had.
Q. If Mr. Rosse had told you he had you knew itY
A. Yes, sir.
Q. Why didn't you tell that when Mr. Somers and Mr.
Ruediger were taking your depositions a.t your homeY Why
didn't you tell that then Y
A. I don't kno,v.
Q. Had you told your attorneys about that before Y
A. Yes, sir.
Q. You had told your attorneys about that and they didn't
ask you Y
page 70
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1\Ir. Somers: You can blame us for that.
Mr. Hartman~ A. No, I don't think I had told

them.
Mr. Mapp Cont'd.:
Q. They both said you had. Mr. Ruediger is nodding and
Mr. Somers spoke out. Had you or hadn't you Y
A. Yes, I think I had.
RE-RE-DIRECT EXAMINATION.
B.y Mr. Somers:
Q. As a. matter of fact, the· day we took your depositions
.didn't you get out of a sick bed and we took them because
we thought you were going to die Y
\
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A. Yes, I think so. The Dr. came in afterwards and .said
my temperature was 103°.
Q. While ago you said you had permitted some one to sign
your checks. Who was the one Y
A. Nothing but my own people..
Q. Who do you mean Y
A. Mywife.
Q. Does anybody else Y
A. No, sir.
Mr. Mapp : If your Honor please, we think we are entitled
to those depositions, or that Mr. Somers account for their
~bsence.
~Ir. Somers:

If we could locate them I don't think they
would be entitled to them.
The Court: Absolutely entitled to them.
Mr. Somers: They weren't used in this case.
Mr. Mapp: You intended to use them. Notice was served
on us.
page 71} Mr. Atlapp: We would like to put Mrs. Mason
on the stand to testify that she took these depositions at the home of Mr. Hartman.
The Court: All right, Mrs. Mason, you be sworn.
MARGARET S. MASON,
Stenographer, being first duly s'vorn, testified as follows-:

I

I

I

I

I

I
1

I I
!
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I

I
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By Mr. Mapp:
Q. Mrs. Mason,. did you take depositions in this case at
the home of J. J. Hartman some months ago Y
A. Yes, sir.
Q. ~Ir. J. J. Hartman, who has just testified, testified on
that day, didn't he?
A. Yes, sir.
Q. Did you write up that evidenceY
A. Yes, sir.
Q. What did you do with the evidence after same was
written up?
A. Gave it to Mr. Somers.
Q. Do you know what he did with it Y
A. No, sir, I don't.
Q. Mr. W1mer W. Somers, was he present as one of coun-sel for J. J. Hartman when that evidence was takenY
A. Yes, sir.
.
Q. And he still is attorney in this case?
A. Yes, sir.
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Mr. Ruediger: Your Honor, I want it to show that I have
never seen· these depositions and know nothing about them.
Mr. Mapp, Cont 'd. :
Q. Mrs. Mason, do you know whether they were put in the
ille!
·
page 72 ~ A. I have seen them in the file in taking the
papers out. They aren't in there now, and further than that I cannot say.
Mr. 1\{app: We want the record to show that we have
called on Mr. Somers to produce those depositions.

Q. Mrs. Mason, do you know whether they were filed in the
Clerk's Office with the original decreeY
A. I don't know.
1\IIRS. JAMES J. HARTl\JIAN,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
By Mr. Ruediger:
Q. State your name please?
A. Emma P. 1-Iartman, wife of J. J. Hartman.
Q. Mrs. Hartman, you were a daughter of Benjamin W.
Parker?
A. Yes. sir.
Q. When were you married?
A. July 24, 1924.
Q. 1\!Irs. Hartman, were you home some time during 1928
when 1\{r. Will Rosse came there?
A. Yes, I was there.·
Q. Who else was at your home when he came?
A. Grayson Custis was spending the week end.
Q. Who else?
-A. Another time my brother, Clyde Parker, was there.
That was in the Christmas of 1929.
Q. Mrs. Hartman, at the time .1\ir. Rosse came there had
Mr. Hartman learned that his name appeared on seven note~
with Mr. R.osse at the Melfa. Banking Company?
page 73 ~ A. I didn't hear how many notes or anything
but I heard Mr. Hartman tell him he shouldn't.
have done it. I was frying chicken and they had stopped
talking and started talking about something else.
Q. What was it Mr. Hartman said to Mr. Rosse about his
signature7
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A. He told him he shouldn't have done it and Rosse told
him he thought it would be all right.
Q. When was that!
A. That was in the summer. In the winter of 1930 when
he come out there he said something crooked was going on
to Melfa Bank; that he never signed but the $1,700.00 and
no'v it was $2,200.00.
Q. Who said that Y
A. Mr. Rosse said it in our house.
Q. Mrs. Hartman, do you know Mr. Hartman's signature?
A. I haven't seen Mr. Hartman sign his name a dozen
times since we hav·e been married, because all checks I make
out and put his name unde-r them.
Q. You didn't sign any of those notes did y.ou Y
A. No, sir, I didn't sign any. I have done all his signing,
but I have never put his name on no notes.

J. J. HARTMAN,
recalled.
By J. Brooks J\{app :
Q. l\tir. Hartman, did you sign that, please, sir Y (Handing
'vitness affidavit for release of deed of trust.)
A. I don't know. I think I must have done it. It looks
so.
Q. I am going to ask you, did you sign it or didn't you
sign it Y
·
page 74 ~ A. Yes. sir, I forgot all about that.
:Nir. Mapp: Affidavit offered in evidence as Defts. Exhibit
No. "5".
GRAYSON CUSTIS,
a 'vitness ou behalf of the plaintiff, being first duly sworn,
testified as follows :

By Mr. Ruediger:
Q. What is your name Y
A. Grayson P. Custis.
Q. How old are you 1
A. 17.
Q. Where do you live Y
A. J\{y parents reside at Cashville. I have been staying
'vith 1\tir. Hartman for the past two years, working in the
store and on the farm and going to school in the 'vinter.
Q. Do you kno"r 1vfr. W. H. Rosse?

r -
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A. Kno'v of him. Know him when I see him.
Q. Did he come to Mr. Hartman's home at any time in
which a conversation took place regarding certain notes at
the Melfa Bank Y
A. Yes, sir.
Q. When was that, if you remember?
A. The summer of 1929.
Q. How do you know it was the summer: of 1929 Y
A. It '\Vas the summer before I went there to stay. I went
over for the 'veek end.
Q. What day of the '\veek was it he came there?
A. It was on Sunday.
Q. Do you know what he came fort
A. He came to get some milk and chickens.
A. To buy them from Mr. Hartman Y
page 75 ~ A. I can't say whether they had promi~ed him
some or what. I was upstairs.
Q. What was the conversation you heard regarding these
not~s held _by Melfa Banking Company at that time Y
A. I heard them talking about it and they were talking
rather loud. Mr. Hartman said, "Will, you shouldn't have
put my name to those notes, you know it was wrong". Will
said, ''I thought it would be all right", and Mr. Hartman
said, ''You should have known better''.
Q. You were spending the week ·end there!
A. Yes, sir.
Q. Are you related to Mr. Hartman Y
A. No, sir.
Q. Are you related to his wife?
A. Distant, yes.
Mr. Ruediger: You gentlemen may take the witness.
CROSS EXAMINATION.
By Mr. Mapp:
Q. And you are positiye this was in the summer of 1929?
A. Yes, sir, it was the summer before they ·moved the store
from on the corner to where it is now. They moved that in
'30.
Q. Where 'vere they when they were having this talkY

A. On the front porch.
Q. ·Where were youf
A. Upstairs.
Q. Front room or back roomY
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A. They were right on the porch and I was in the room
right over the porch.
Q. What were you doing¥
A. Dressing. I was going to church.
Q. You never knew anything about notes before that!
A. I ~ad heard them speak about somebody putting his
name to notes, but I had never paid any attention to it.
Q. Did you lmow ~Ir. Rosse7
A. I knowed him when I seen him.
Q. Had you seen him before that Sunday¥
A. Yes, sir..
.
Q. And you heard this talk in 1929 and you remember what
:.\{r. Hartman said and what Mr. Rosse said Y
A. Yes, sir..
Q. When did you first tell anybody you had heard this
talk?
A. I was speaking about it when I came down stairs that
day, and I mentioned it maybe a year after that.
Q. What were you speaking about it when you came down
stairs that dayY
A. I just asked him what the notes were about.
Q. How old are you T
A. 17, 18 in September.
Q. And you were· 14 then!
A. Yes, sir.
Q. And you weren't even living with Mr. :Hartman~
A. No, sir.
Q. And you came do'vn stairs and asked Mr. J. J. Hartman
what the notes were about Y
A. Yes, sir, they were speaking so loud I thought
page 77 r there was something serious.
Q. What did he tell you Y
A. H·e said somebody had signed his name to .some notes.
Q. Where were you standing when you asked him that. on
the porch?
A. No, sir, in the kitchen. That was after Mr. Rosse had
left.
•
Q. And Mr. Rosse was there to get some milk and chickens?
A. Yes, sir.
Q. Did he get them?
A. I can't say.
·
.Q. Left friendly?
A. So far as I know. I never seen him face to face.
Q. And \Vhen was the next time you mentioned this to Mr.
Hartman?
A. I couldri 't tell you.
page 76

~
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Q. Who mentioned it a year after, you or he?
A. I don't remember.
Q. What was said the next time you mentioned it 1
A. The next time it was mentioned t
Q. Yes.
A. Just speaking about what Mr. Waters was going to do
and nothing done.
Q. Mr. Hartman tell you that!
A. I heard him say so.
Q. Then did .YOU mention this talk you had heard in 1929 t
A. Yes.
Q. Were you down there the· day :Nir. Walter and I were
there!
A. Yes, sir.
Q. Did you testify that day¥
page 78 ~ A. No, sir.
Q. You were right there and could have testi:fiedY
A. Yes, sir.
Q. When was the first time you told ~Ir. Ruediger and
Mr. Somers you lmew this1
A. I couldn't tell you for sure, but when they found they
were going to bring it up in Court I 'vas summoned and told
them what I knew.
Q. You didn't tell it until after you were summoned T
A. Until it was coming up in Court.
Q. You had never told them before~
A. I couldn't tell you. Possibly I had.
Q. Now, Mr. Custis, anybody that can remember what was
said, anybody that can remember details like what Mr. Ifartman said and "rhat Mr. Rosse said in the summer of 1929
when you 'vere upstairs dressing for church-see if you can't
remember when you told Mr. Somers and Mr. Ruediger about
it, whether before or after you were summoned?
.A. After I 'vas summoned is the best I remember.
Q. Had you mentioned it to Mr. Hartman, or he to you
about that time?
• A. Mentioned to me about it until 'vas coming up and told
me I would have to come up here.
Q. Did you go over again this talk you had heard 1 Did
he mention that to you then?
A. No, sir, just told me I would have to come
. page 79 ~ up here.
Q. And you were living with him, and still are?
A. I was at that time.
Q. And still are?
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A. Yes, sir.
Q. What relation are you to his wife?
.A. Third or fourth cousin.
Q. That is your home right now and has been for two years?
A. Yes, sir.
·
Q. Anybody with you when you heard this talk that they
had down there?
A. No, sir.
Q. You in the room by yourself 1
A. Yes, sir.
Q. Is that your handwriting? (Handing Note to witness.)
A. No, sir.
Q. You didn't write that on there, did you Y
.A. No, sir.
Q. That is all.
RE-DIRECT EXAMINATION.

By 1\fr. Ruediger:
Q. The day we took the depositions down there it wasn't
understood that you were to testify down there, was it'
A. No, sir, I didn't hear anything about it.
Q. 1\fr. Hartman 'vas very sick at that time, wasn't he?
A. Yes, sir, and had been sick about a month.
Q. Had you been up here with Mr. Hartman and Mrs. Hartman before 've took ~Ir. Hartman's depositions at
page 80 ~ his home'
A. Yes, sir.
Q. You had talked with Mr. Somers and myself before that
time?
A. Yes, sir.

Mr. Ruediger: The only depositions we meant to take that
day was Mr. Hartman's, due to his illness.

CLYDE A. PARI{ER,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
By Mr. Somers:
.
Q. State your name and age?
A. Clyde A. Parker; 19.
Q. Clyde, ·what relation are you to Mrs. Hartman?A. Brother.
Q. Are you 1\fr. Ben Parker's son?
A. Yes, sir.
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Q. Clyde,- have you been staying at Mr. Hartman's home,
and if so ho'v long Y
A. I have been staying there steady since March, but off
and on ever since they have been married.
·
Q. This March Y
A. This year.
Q. Mr. Parker, were you ever at Mr. Hartman's home
when Mr. Rosse came there Y
A. Yes, sir.
Q. When was that? Do you know?
A. December 26, 1929.
page 81 ~ Q. vVhy do you remember that time?
A. It was the day after Christmas and I had just
come from my sister's. My mother has company every
Christmas and some of my sisters the day after Christmas,
and I come over there to my sisters and he 'vas there that
night.
Q. Mr. Rosse was there that night?
A. Yes.
Q. Had you learned at that time, or before that time, that
Mr. Hartman's name appeared upon several notes at the
1\tlelfa Banking Company?
A. Yes, sir, I had heard it.
Q. Did Mr. Hartman and l\fr. Rosse discuss on that night,
December 26th, 1929, anything regarding those notes,
especially Mr. Hartman's signature on those notes?
A. Will Rosse said it was something going on in Melfa.
Banlr. Said he only signed l\tlr. Hartman's name to $1,700.00
and something and now they have it $2,200.00 and something.
He was talking to Mr. Hartman.
Q. What did ~:Ir. Hartman say to him!
A. He said he should not have done that. ;He knew it was
wrong.
Q. What did M:r. Rosse say to that¥
A. I don't know, sir. His boy asked him for money and
he gave it to him and I went and give his boy candy.
Q. At the storeY
A. Yes, sir.
Q. You left then Y
A. Yes, sir.

page 82

~

·

RE-CROSS EXAMINATION.

By Mr. Mapp:
Q. Were you there when Mr. Rosse came?
A. Yes, sir.
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Q. Did he come by himself 7 Anybody come with him 7
A. Yes, sir, his o'Vn. family and George Tom Turlington's
family.
Q. And you were all sitting around!
A. .All the 'vomen was in the house and Will Rosse and
the men was in the store.
Q. Mr. Hartman runs the store7
A. Yes, sir.
Q. And there was the usual crowd around Y
A. This crowd. This didn't happen in the store. They
were getting ready to go hom.
Q. Where did it happen Y
A. In the yard between the house and the store. Where
the store used to stand.
Q. About what time of night was it?
A. I don't know exactly what time.
Q. Who all was along there when it did happen, Clyde?
A. Nobody. ~Ir. Hartman and myself and Will Rosse and
Will Rosse's little boy.
Q. You all were just walking from the stor.e to the house 1
A. Will Rosse was walking to his automobile and Mr. Hartman went out the door.
Q. He was getting ready to get in his automobile?
A. He was standing in the yard talking, waiting for the
·
women.
page 83 } Q. I understood you to say he went from the
store to his automobile. How far is the store from
the house?
A. Where it used to stand?
Q. Yes.
A. I guess 50 yards.
Q. Where was the automobile left? At the House or storeY
A. Right middle way.
Q. Didn't leave it at either one. When Mr. Rosse got there
did he go in the house with his wife?
A. His wife 'vent in the house and he went in the store.
Q. And parked his car right middle way the yard Y
A. Yes.
Q. And the little boy, he fqllowed his father?
A. Yes, sir.
Q. When they came out of the store did Mr. Rosse go in
the house?
A. I don't think he did.
Q. Was he walking along or standing still when you heard
this?
A. Standing still.

ao
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Q. Had Mr. Hartman )llentioned it to him t
A. Not as I know of.
Q. What were you doing going to the automobile?
A. I went out the door as they went.
Q. But you didn't have any business at the automobilef
A~ No, sir. I didn't go to the car. They weren't right
to the car.
Q. Why didn't you go on home~
A. I was staying the1•e that night.
Q. You kept store when ~Ir. Hartman didn't keep
page 84 ~ it?
A. ·Yes, me and that other boy together.
Q. Did you leave the other boy in the store~
A. Yes, I think he wa.s in the store.
Q. You say 1\fr. Hart·man hadn't mentioned it. What 'vas
the first thing Mr. Rosse said?
A. When I 'vent out the door he said, ''There is something
crooked at the Melfa Banking Con1pany. -When I signed
your name it was only $1,700.00 and no'v it is $2,200".
Q. So the first thing you heard Mr. Ros~ admitted he had
forged Mr. Hartman ,s name to $1,700.00 worth of notes.
A. I took notice of that.
Q. Did you know anything· about it before Y
A. I have heard him say there was some notes forged on
Mr. Hartman.
Q~ Heard who say soY
A. 1\fr. Hartman and them around there.
Q. Ho,v old are you, Clyde?
A. I 'vas 17 then.
Q. After Mr. Rosse left did he go to the house and get his
wife and leave? l)id you and ~Ir. Hartman have any further
talk about it?
A. No, sir.
Q. Did he ever n1ention it to you again?
A. We tall{ed it over several times.
Q. I an1 asking· if he ever mentioned this talk you hear?
A. Yes, sir. He asked me and I told him what I heard.
Q. When?
pag·e 85 ~ A. I told him that night after I went in the
house.
Q. You didn't have to tell him~ You were standing right
beside him.
A. Yes, sir.
Q. Why did you tell him~
A. I wanted to find out everything about it.
Q. You wanted to know all about .it?
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A. Yes, sir.
Q. Did Mr. Hartman tell you anything about it'
A. lie told me so far as he knew.
Q. That was December 26, 19·29 1
A. Yes, sir.
·
Q. When wa.s the next tim-e he ever mentioned that to you,
or you to him f
A. I don't know.
Q. Did he ever m.ention it to you again?
A. I mentioned it to Gravson and Emma..
Q. Did he ever mention it to you again¥
A. Not as I recall.
Q. So far as you can recall you have never mentioned that
aft-er that night~
A. Not until here lately.
Q. How lately 7
A. It was in the Christmas.
Q. This past Christmas 1
.A. Yes, sir.
Q. Did he mention it to you, or you to him?
page 86 } .A. I mentioned it to him. I told him I had
heard that when he said he was going to ~orne up
to Court.
Q. When "ras the first time you talked with 1\ir. Somers
and 1vir. Ruediger?
A. I don't lmow.
Q. Have you ever discussed it ·with th-em before today?
A. I told them today.
Q. You have never ta.ll\:ed "rith them before today?
A. No, sir.
Q. You told Mr. Ifartman about it last Christmas?
A. Yes, s1r.
Q. Where are you living, Clyde~
A. At ~fr. Hartman's now.
Q. Ho,v long· have you lived there?
A. Sin~e March of this year.
Q. W11at relation are you to 1\lr. Hartman 1
A. I am Emma's brother; Mrs. Hartman's brother.

Q. No furt.her questions.
l\fr. Somers : That is our case, if your Honor please.
JEFF F. WALTER,
a witness on behalf of the Defendant, being first duly
testified as follows :

swor~
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By Mr. Mapp:
Q. J\llr. Walter, you are thoroughly familiar with this suit
and the questions involved~
A. I am.
Q. What official position, if any, did you hold in
page 87 ~ Accomac County prior to being elected to the Senate?
·
A. Attorney for the Common~vealth of Accomack County,
Virginia.
Q. Covering what period were you attorney for the CommonwealthY
A. F·or the eight years prior to January, 1932.
Q. Did you, during any of that time, have any connection
with the J\IIelfa Banking Company, later consolidated with the
Eastern Shore Banking Company~
A. ·Yes, sir. I was ·President for two or three years.
Q. Are you able to recall, and can you state to the Court
about when you were President of the ~Ielfa Banking Company?
A. Mr. .Niapp, I couldn't give the date of my assumption of
the duties of that office just off hand. I probably could look
it up.
Q. You were, at any rate, president for about two years
immediately preceding the merger, 'vere you notY
A. Two to three years, I would estimate.
Q. About when, as near as you can recall, did these notes
now in question, which :Nlr.. Hartman claims are forgeries,
come to your attention as President of the Melfa Banking
Company, Mr. Walter~
A. Like all paper in the bank, I suppose I had some knowledge of them. But my attention was not attracted to these
particular papers until sometime the latter part of 1927.
Q. I am going to ask you to .state to the Court in your own
way how they happened to be attracted to your attention, and
follow that up by stating what you did so far as Mr. Hartman
went in conneotion with these very notes now in question.
A. At that time, J\IIr. Mapp, I considered Mr. Hartman entirely worthy of the credit that he had apparently
page 88 ~ been accorded in these papers. But some years previous to that I had negotiated a loan for W. H.
Rosse, who is joint maker with :Nlr. Hartman on these notes,
for the purpose of building a garage, which garage building
is· at Melfa. Shall I proceed to tell the conversation that lead
up to thatY
Q. I wish you would.
A. 1\{r. Rosse had a building lot in the village fronting on
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the main highway running through the village and he asked
me about this loan. I told him how much I would invest or ·
borrow for him and put in a building on that lot, with the
understanding that I could get a first deed of trust on it, together with a first lien on the garage building occupied by him
between Fair Oaks and 1\IIelfa, which he purchased from Mr.
Hartman.
Q. I will ask you, so as to give it clear to the Oourt. The
garage property he occupied between Melfa and Fair Oaks,
is that the same property Mr. Hartman had a deed of trust
.against?
A. Yes, sir. I looked the property up and found that there
"\Vas a deed of trust ag·ainst that property near Fair Oaks
.and told Rosse that I could not do it unless that was clear.
He said he didn't think there would be any difficulty about that
.and can't tell just how long after that Mr. Hartman saw
me and indicated his entire willing·ness to free the property
of any liens he had, so I might avail myself of a first lien.
The note or bond in question seemed not to be in existence.
However, as evidence of his friendship toward Mr. Rosse
he would vacate his lien in my favor for the purpose I had
in mind. That affidavit was made by Mr. Hartman before.
me. I had a commission then as Notary Public
page 89 ~ He kne'v entirely what he was doing; that
he was releasing all liens against this particular property he had sold to Mr. Rosse. The deed
of trust was satisfied by acting as his attorney and
I proceeded to ·take a first deed of trust on that
property, along with the garage property that was
then about to be built. Several years thereafter Mr. Rosse
asked n1e to expose to sale the property and pay me off.
I naturally was confronted with the problem, as all of us
are 'vhen we think of foreclosing. I looked about to. satisfy
myself,-that I had ample security for my loan. The interest
was almost paid up. I so found that I had sufficient property in my .judgment in the new property that I had built
for him at l\1:elfa, to more than pay the indebtedness covered by this deed of trust. The fact is, I had one man that
would buy that particular property, I thought, at a figure that
would pay m-e out. Mr. Hartman had been very close friends.
I have done business for him and I thought the relationship
there between Mr. Rosse and ~{r. Hartman was so close that
probably JVIr. Hartman wasn't keeping track of his obligations
and I went out to see him. He then lived on the farm he
now lives on, except I think he occupied the house on the corner. He. was in the field and I called him to the road, almost
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at the spot where the store is now situated, and told him thus:
I said,.Mr. Hartman I have observed that you are endorsing
Will R<>sse and it occurred to me that because of your friendship to each other, that you are not keeping track of the
amount and it is a goodly sum there against you. I am going
to sell his property,-not against his will. He has asked me
to sell it. I came to tell you I think I an1 going
page 90 }- to make my money out of the ~Ielfa prop1·ey and
you, I think, can put yourself in a position 'vhere
you can take care of yourself on the Fair Oaks property.,
He asked me how much the indebtedness was and while l
hadn't undertaken to give the exact amount, I told him l
thought it was around $1,700.00 or $1,800.00. I was a little
surprised, just as I am sure Mr. Hartman 'vas surprised, and
probably Mr. Rosse was surprised, ·when a judgment goes to
record carrying collection charges, accrued interest and costs
that amounts to $2,300.00. I can't quote the conversation between 1\tlr. Hartman, but h~ showed no surprise at owing the
money to the bank. He did regist~r when I told him it was
$1,700.00 or $1,800.00. He did tell me how much he thought it
was and I am not positive 'vhich amount, but I will make oath
that it was at least $800.00 or $900.00. In view of that I had
to insist, and did insist, that he see Will Waters, inasmuch
as he had said he could not understand how it could be so
much. I said you go get Will Rosse and go to Will Waters
and determine the de.finite an1ount and definitelv tell Mr. Waters whether they are your notes or they have been forged
on you. I said, ~Ir. Hartman, it is no small matter, this fogery business, and I happen to be in the unfortunate position
of being president of the l\rfelfa Bank at this time, but I am
Common,vealth Attorney as well and if Rosse signed your
name to those papers I want to know it, because I am going
to send him up for forgery. Around about a week after that
Mr. Hartman come to my office and indicated that he had seen
the notes and indicated the same surprise that the amount
'vas as great as it was. I am pursuaded to believe
page 91 ~ he also said he didn't sign any of those notes, but
my recollection is that he 'vas just as much confused when he came to me as he was when I mentioned the
subject the first time to him. I then got in touch with Will
Waters and also said to 1\ir. Hartman ''This matter must be .
closed up one way or the other. I want you to definitely determine so you n1ight be able to swear that those signatures
are yours, or forged". I explained to him that it was necessary that in a case of prosecution he was the one 'vitness
who would say whether they were forged or not. I don't

J. J. Hartn1an v. Melfa Banking Co., Inc.

85

think I sa'v Mr. Hartman after that with reference to it. If
so it was many months after, when the matter was just as
much in the balance as it stands today. I did, however, confer with vVill Waters once or twice. I can't say that I told Mr.
Hartman 've were going to bring suit because merger intervened, but l\ir. Hickman, as President of the Eastern Shore
Banking Company, took care of the matter.
Q. Mr. Waters, did ~Ir. Hartman ever in any talk that he
had with you, either the first or second talk, or ever any
other time prior to the confession of these judgments, give you
enough positive information on which to proceed against Mr.
Rosse for forgery?
.
.A.• That is what I tried t say a moment ago, that he didn't.
. Q. Mr. Walter, I am not clear myself, I don't remember.
Was this paper, referred to in their Bill, was this in the grade
B or grade A. ·Mr. "\Vaters can testify as to that more defi-.
nit.ely, but I am of the opinion it is in class B, but it, of
course, still belongs to the Melfa Banking Company, which
was permitted to operate for the purpose of closing. those matters up.
Q. Do you know what became of Mr. Rosse's garage,-the
one he had behveen at that time f
page 92 ~ the one he owned at t.b at time?
A. Yes, sir, I think I do. I, of course, had no interest, except knowing this was going on, and I did have some
feeling for Mr. Hartman and thought he was lying down on
the job. If I make no mistake, Mr. Somers had some claims
againts 1\ir. Rosse and that brought them in contact in some
way with a deed of trust ·which was given Mr. Somers and
Mr. Lankford. I can't say definitely that that secured some
indebtedness.
Q. Did l\Ir. Hartman ever request the }Jlelfa Banking Company to confess judgment on these notes,-the notes he admitted, owing·, or the ones he said were forged?
. A. Not to my knowledge. Certainly not to me.
Q. 1v[r. Waters, were you present when the depositions were
taken at the home of Mr. IIartman some months ago?
A. Yes, sir.
Q. They 'vere taken pursuant to you and me, as Attorneys
for the Melfa Banking Company?
A. Yes, sir.
Q. 1\{r. Somers has made some reference that Mr. Hartman was ill. Did he testify as clearly that day as today, so
far as his evidence Y
A. Yes, sir, he had been sick, but I think his demeanor on
the stand today is no different from what it was that day.
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Q. Did or didn't Mr. Hartman testify that day most positively that he had never endorsed or ~xecuted as joint maker
any note for :Nir. Rosse at the Melfa Banking Companyt
. A. ~Ir. 1\fapp, he did in my judgment, as I remember it, but
like the testimony today, he probably will make
page 93 ~ another statement that would overcome that.
Q. lVIr. vValter, Mr. Hartman has testified that
when he had this first talk with you,-he is very positive,that it was at your office. That, you say, is a mistake. He
has testified that prior to that time he had been to Will Waters and had seen all of these notes and as a result of seeing thmn he 'vent to you. During this talk you had with him,
prior to the sale in 1927, did :Nlr. Hartman tell you, or in
any,vay intimate that he had been to Will Waters, or that
he had seen any of those notes in question~
A. lVIy recollection is that he did. That was the talk at
Onley in n1y office, which was the second talk.
Q. vVhen you first went to hin1-He has testified the first
time you and he ever discussed this, that prior to that he had
been to 1\fr. Will Waters and seen the notes. When you
talked 'vith him the first thue did he tell you he had been to
Mr. Waters?
A. He hadn't at that time.
Q. As a matter of fact, you advised him to· go at once to
him?
A. Yes, sir.
Q. Mr. 'Vaters, is there any other matter. that is material
that you 'vant to state?
A. No, sir.
NOON REOESS.
AFTERNOON SESSION.

1\fr. Ruediger: I would like for the record to show that Mr.
Somers found the depositions in his drop files, and they are
now before the Court.
·
page 94

~

CROSS EXAlVIINATION.

By Mr. Ruediger:
Q. lVIr. Walter, you have known Mr. Hartman for a great
number -of years, haven't you?
A. Yes, sir.
·
Q. And the conversation that took place between you and
~Ir. Hartman, the hvo conversations, were they prior to the
sale of the garage property by you as Trustee Y
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A. I know the first one was and it is my recollection, as
stated, 'vas about a week afte~ that. I know it was some few
days after that and I think it was before the sale.
(~. The sale occurred on or about the lOth day of Decemher, 19271
A~ That is my recollection.
.
Q+ 1\IIr. '\Valier, Mr. Hartman told you then ill the conversation at your office, 'vhich was the .second conversation yoll
.had with him, that he had then seen the notes in the bankY
A. That is my impression, yes.
Q. You impressed upon him at that time that you would
prosecut.e h~ Rol:)se, for forgery, and you were Common.
wealth Attorney then f
A. I told hm that in the first conversation, but urged him
~Qspecially that if they weren't his signature I wanted him to
.satisfy himself so he could tell me, so I could use him as a
witness.
Q. In the second conversation at your office did you again
-offer to prosecute Mr. Rosse for forgery~
A. I don't kno'v that I used those words. I did in the first
.conversation, but I certainly left no other impression than
that I 'vanted him definitely to :fix it. I 'vould have to use
.him as the· prosecuting 'vitness.
Q. So then he impressed you with the fact that
_page 95 } forgery had been committed by someone Y
A. No, he didn't impress me 'vith that, but he did
let me know he didn't think he signed the papers.
Q. ~Ir. Walter, I believe the record discloses that Mr.
Rosse, W. IL Rosse, conveyed the rest of his property to Mr.
Lankford and another as· Trustees on February 3, 1928.
l(no,ving there 'vas a dispute on the part of Mr. Hartman
did you take any action whatsoever from around the lOth of
. December, 1927, to February 3, 1928, to obtain a judgment on
the six or seven notes~
A. No, sir.
Q. From December 10, 1927, to April5, 1930, was there any
demand made by you as President of the Bank upon Mr. Hartman to pay these notes, which were past due~
A. No, sir, because during my entire connection with the
Bank I never made demand upon anyone.
Q. That was left with the Cshasier of the Bank?
A. Yes, sir.
Q. Did your Boa.rd of Directors take any action on these
past due notes of Rosse and ~{r. Hartman 1
A. So far as· I know it didn't, but I cannot state that definitely from memory.
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Q. You were acquainted, and Mr. Waters was acquainted in
1927, December, that Mr.. Hartman was disputing signing
·
those notes Y
A. I was ..
Q. Mr. vValter, I recall that Mr. Mapp asked you the questions, whether or not Mr. Hartman didn't deny signing any
notes to the Melfa Banking Company when his.
·page· 96 }- depositions were taken, to which you replied:.
''That was not my impression that he stated he.
did sign some notes F'
A. I believe my answer, ~Ir. Ruediger, was this~ That it
was my recollection he denied it in one form and changed it
in another.
Q.. I am reading from page 5 of the depositions : '' Q. Did
you ever endorse a note for him f A. Long before all this.
Q. How long¥ A. The last one I endorsed was eight years
and six months ago. Q. Before this last f A. 8 years ago ..
Q. What was the amount of the note you did endorse1 A. I
do not recall exactly. Q. To the best of your recollection? .A..
About $240.00. Q. You say that was eig·ht years and six
months ago Y A. Yes. Q. Was that taken care of by Mr.
Rosse f A. He said he did. Were you ever called on to pay it~
A. No, sir." Do you recall that conversation~
A. Mr. Ruediger, I don't know that I recall that, but I
certainly am not in a position to dispute it.
Q. Do you know anything about the insurance policy here t
A. No, sir.
Q. You do nott
A. No, sir.

Mr. Mapp: If your Honor please, we would like to recall
Mr. Hartman. We have just gotten hold of these depositions.
Mr. Ruediger: ·Your Honor, if Mr. Mapp so desires and to
save time you can introduce the whole of that for any purpose
of construing. 1\fr. Hartman's testimony.
Mr. Mapp: We have no objection to that, but we would like
to ask Mr. Hartman a direct question.
page 97

~

JAMES J. HARTMAN,
·Recalled.

By J. Brooks Mapp:
Q. I understood you to testify this morning that both of
those signatures as ·receipts for rent were your signatures Y
A. Yes, sir. ·
Q. I am going to ask you 'vhether you did or did not testify
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in your depositions as follows: '' Q. I hand you 'vhat purports
to be a receipt dated April 4, 1930, for $!5.00 for rent for
the month of March, and will ask you if that is your signature
to that receipt 1 A. No, sir, I don't think so. Q. You deny
that this is your signature¥ A. No, sir, it isn't my .signaJure.'' Did you testify to tha.t 1
A. I tell you I sa~v so bad off when you were doing that I
don't kno'v hardly what I was doing. I was so sick I could
hardly hold my head up. You know that.
Q. Did you testify to that Y
A. I think I did, but I didn't know what I was doing of
really at that time. I was so sick, you noticed I could hardly
sit up.
Q. You were· so sick you looked at the signature and could
not recognize your own signature 1
A. Yes, sir.
Q. I hand you another purported receipt, not dated but
on the stationery of J. J. Hartman, purporting to be a receipt from you to R,osse for $15.00 for rent until May 1~ 1930,
and will ask you whether or not in answer to the question of
whether or not that was your signature you didn't answer as
follows : (Reading from depositions.) A. I don't
page 98 ~ rooall hun getting any receipt for rent. Q. I am
not asking you about the rent transaction, I am
asking you if you signed the name J. J. Hartman to that receipt. A. I don't think so.'' Did you testify to that when
the evidence was taken Y
A. I testified to that, but I was so sick I didn't kno'v what
I was doing.
Q. You looked at the signature on these?
A. Yes, sir.
Q. Today you have no doubt that they are your signatures?
A. Yes, sir.
Q. You testified today that that is not your endorsement on
the back of that check¥
A. Y-es, sir, that .is my wife's.
Q. I am going to ask you if you testified as follows at the
. taking· of those, depositions: '' Q. How did he usually pay you
the rent, cash or check "I A. Cash, or work it out. fl. Everv pay
you any by check? lVIrs. Hartman: Yes, Sir. Mr. lVfapp:
1\frs. Hartman I will have to ask you. not to answer questions
I am asking 1\Ir. Hartman. A. Yes, sir. He paid me some
'vith checks. Q. I hand you a check dated April 2, 1926, check
being No. 25 on the lVIelfa Banking Company, being payable
to you· in the sum of $17.50, being signed by Melfa Garage,
. W. H. Rosse, with the endorsement on the back J. J. Hart..
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man. I will ask you if that is your endorsement on the back
of that check~ A. Thati might be. I am not certain of that.
Q. Do you deny or admit that it is your signature, or that you
simply do not know~ A. I just don't kno·w. Q. 1\!Ir. Hartman, if you are shown a signature and can't tell whether it
is yours or not, is there any explanation that you can give,
or 'vant to give for your inability to either or deny the endorsement of this check¥ A. I do not deny it, but I
page 99 ~ can't s·ay I done it.
Q·. Did you testify to that Y
A. I think so.
Q. With the endorsements right before you f
A. Yes, sir.
That is all.

CROSS. EXAMINATION.
By Mr. Somers:
Q. Mr. Hartman, that day were you ever able to get away
fro1n your bed 'vhen your depositions were taken?
A. No, sir.
Q. Were you about to sit up in a chair¥
A. Not many minutes.
Q. Except for the fact that we were taking your evidence so
as to have sam·e in case of your death were you at that time
able to take any depositions whatever¥
A. I don't think I was in the right shape to do it.
Q. You simply did the best you could?
A. Yes, sir, I done the best I could.
Q. I believe you testified the Doctor took your fever after
we left and it was 163° Y
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. l\{app:
Q. A minute ago in answer you made on direct examination
you said a long time before you were married you signed a
note for about $240.00?
A. Yes, sir.
.
Q. I am going to ask if you did or didn't testify on crossexamination as follows: '' Q. Mr. Hartman, you
page 100 }- say that the last note you signed for l\lfr. Rosse
was g·iven about eight years and six months ago¥
A. Yes, Q. Ho'v are you able to fix the six months part 7 A.
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That is the time I 'vas married, and it was about two or three
days after I 'vas 1narried. Q. How much was that for? A.
About $240.00, I think. Q. Did .you ever sign another note
for Mr. Rosse as endorser1 A.. No, sir. Q. That one is all'
A.. Not all I ever signed. I had signed before, but he said he
l1ad paid them. Q. You had signed some before you were married the second time? A.. Yes. Q. How many t A.. About two.
Q. What were they for,-.ho'v much 1 A. One was $200.00
and the other for about $30.00 or $40.00. He said he would
pay them all off. Q. In other words, all of the notes that
you ever signed put together for l\1:r. Rosse w·ould not amount
to $500.00 °/ A.. Not over six anyhow. Q. How long before
your marriage ·was it you signed these other two 1 A. Right
smart little 'vhile. vVhen he first started up there. Q. Did
you ever sign any renewals of these three notes? A.. That
was when I signed that one, that 'vas what I was doing then-'vhen I told you I signed the note after I 'vas married. Q.
Simply reneWing the other two 1 A.. Just ~renewing that
note. Q·. Which note~ A.. The $240.00 note. Q. Mr. Hartman, including· the three original notes, or the two original notes and including· all of the renewals, how many notes,
.aC'.cording to the best of your recollection, did you ever sign
for l\ir. Rosse to the l\{elfa Banking Company, including
originals and rene,vals 1 A.. I don't remember renewing them
but once or twice, one or two notes. I remember renewing
two notes once each. Q. That makes four in all¥ A.. Yes, Q.
A.ny besides that? A.. No, I never signed any
page 101 ~ more. Q. In other words, you feel certain you
never signed but four notes of Mr. Rosse's that
'vent to the Melfa Banking Company? A.. I renewed the note.
Q. I want to get it plain. You never remember signing but
four notes, including the renewals, that went to the 1\felfa
Bank'¥ A.. VVhen I rene,ved the note the other note was torn
up. Q. Ho'v many times did.you 'vrite J. J. Hartman in all,
including original and all? A.. About six times, according to
that. Q. You do not think over six 1 A.. No, sir. Q. You
feel certain of that~ A.. Yes, sir. That was done along ahead
of this. When he first went to 'vork there." Did you testify
at this hearing that the only other note you had signed was
$200.00 a11d one for $30.00 or $40.00?
A.. Yes, sir.
Q. You have testified that you signed one for $100.00, one
for $200.00 and one for $45.00.
A.. Yes, but them were the. same notes. I did sign them.
They were the first notes I signed.
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Q. You wouldn't say a $200.00 note was the same as $100.00
or $100.00 was the same as $200.00.
A. I might have signed it. I don't recall it. They have
.all been paid.
Mr. Mapp : That is all, ~{r. ~artman.

WILLIAM E. WATERS,
a witness on behalf of the defendants, being :first duly
testified as follows :

sworn~

By J\!Ir. Walter:
Q. State your naxnef
A. William E. Waters.
Q. Age!
A. 49.
page 102 ~ Q. Occupation r
A. Cashier of brancll of Eastern Shore Banking Company at Melfa, V a.
Q. 1\fr. Waters, were yon not Cashier of the 'Melfa Banking Company from the early part of the fall of 1927 until its
merg·er with the EB.stern Shore Banking Companyf
A. Yes, sir.
Q. Did you have a conversation with 1\tir. Hartman in reference to the several notes confessed in the judgment against
W. H. Rosse and J. J. Hartman, in favor of the Melfa Banking Company, 'here as Exhibits f ·
A. Yes, sir, I had a conversation with him.
Q. Can you tell the Court just about when this wasT
A. It was the latter part of the year 1927.
Q. Did you have a conversation with him upon the subject
of these notes, in company with ~{r. Rosse?
A. Yes, sir.
Q. The :first conversation you had 'vith him upon the subject was he alone?
A. On one occasion Mr. Hartman and Mr. Rosse came to
my home one night about 7 or 8 o'clock.
Q. Had Mr. Hartman seen you prior to that f
A. I am not sure. 1\{r. Hartman stopped in the bank to
look the notes over and I don't know whether that was a day
or two after the visit of him and Mr. Rosse or not. Both
visits 'vere right close tog-ether.
Q. And you are not able to say which visit was
page 103 ~ the first f
A. I think the first one was where they came together.
Q. You cay they came together to your home f
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A. Yes, sir.
Q. Was the purpose of the first visit to you to ask you
about these notes?
A. Yes, sir.
Q. Did they ask you about them and did you show the notes
to them at that time?
A. Not that night.
Q. Mr. \Vaters, do you recall the conversation you had
with Mr. Hartman about these notes 1
A. That nig-ht when they both came out Mr. Hartman said
he knew he had signed some notes for Mr. Rosse from time to
time, hnt it wasn't nothing like the amount stated. He said it
might ha.ve been half of it, but he wasn't sure how much.
Q. Did you tell him what the full amount was 1
A. Yes, sir.
Q. Did he make the statement to you in the presence of
Mr. Rosse that he had forged his name?
A. No, sir.
Q. j\.fr. Waters, you say you talked with him just a short
while before then at the Dank¥
A. Yes, sir.
Q. Did you show him the notes then Y
A. Yes, sir, he looked over all of the notes.
Q. Did you show him all of these seven notes here now
in evidence instituting the basis of the judgment
page 104 ~ in question here Y
A. Yes, sir, l)e saw every note.
Q. \V11at did he say to you with .reference to them?
A. He said he hadn't signed all of those notes, but he had
been signing some for 1\ir. Rosse from time to time, but he
hadn't signed this many.
Q. Did he tell you positively he hadn't signed those particular notes Y
A. He didn't say positive about that.
.
Q. Were you able to get out of him on either of those conversations whether or not he had signed either of these notes~
A. On the first occasion he didn't sign them. On the second
he did but he didn't say for sure he hadn't sign part of them.
Q. Did he say anything to you then or at any subsequent
time with reference to what you should do with these notes 1
A. The ·only thing he said he would like to see them paid;
see so1ne "ray to \vork it out and the night that they both
came together Mr. Rosse told me he had a $5,000.00 life insurance policy, so Mr. Hartman suggested that that be put
up as collateral to the notes. That was sent to ~fr. Northam,
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who was Agent for the ~Ietropolitan Life Insurance Company
then and he had it signed ov€r to ~fr. Hartman.
.
Q. ~Ir. Waters·, I hand you a policy in the l\{etropolitan Lif·e
Insurance C'ompany issued upon the life of W. H. Rosse for
$5,000.00, dated July 16, 1926, and assigned under date of
March 15, 1928, by the said Wm. H. Rosse to James J. Hartman. Is that the policy referred to?
A. Yes, sir.
pag-e 105 ~ Q. Where has that policy been since the time
of the assignment?
A. It has been at the bank.
Q. By 'vhom was the policy delivered to the Bank?
A. It was mailed there by the Metropolitan Life Insurance
Company. It was given to Mr. Northam and he couldn't get
the assignment right away and I ren1ember on one occasion
writing him about it and it 'vas afterwards sent to us.
l\ir. Walter: If your Honor please, "re would like to offel'
·this insurance policy as Defendants' Exhibit '' 6' '.

Q. Did you have any other conversation 'vit.h Mr. Hartman
that you can recall upon the same subject 1
A. Only those hvo. I don't remember any other time. He
might have been in the Bank and mentioned it once or twice.
Q. Had he never called for the notes to look at them after
that first time he was s'hown these notes 1
A. No, sir.
Q. Has he ever advised you since then that l\tfr. Rosse forged
the notes and had admitted his forgery?
A. No, sir.
Q. Mr. Waters, as Cashier of the Bank at that time did
you have occasion to fill in unsigned notes for Mr. Rosse¥
A. Yes, sir. When they needed renewing he would either
stop by himself or send his bookkeeper, or bring them.
Q. Was ever a note filled in by you with the signatures already on the note?
A. No, sir.
Q. Mr. Waters, look those notes in question
page 106 }- over and tell the Court whether or not you filled
in those notes; that is, the date, date payable and
amount.
A. There are four of them in my handwriting.
Q. Are you about to say about the other two~
A. The others are in Charlie Rogers' handwriting
Q. Who "ras Charlie Rogers?
A. He was Assistant Cashier at that time.
J\IIr. Walter: Take the witness.
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CROSS EXAlVIINATION.

J3y Mr. Ruediger:
Q. How long have you been Cashier there, Mr. Waters7
A. Since 1909.
Q. During the period between 1923 to 1924 have you any of
the old notes that were cancelled, or renewed by Mr. Hartman
.and ~{r. Rosse together!
A. No, sir, 've 'vould give the renewals to 1\fr. Rosse.
Q. You have son1e of the renewals here in 1926 and 1927.
Have you any of the renewals of any of the old notes from
1923 t<> 1924 ~
A. No, sir, we haven't any there.
Q. Mr. Waters, how long have you known Mr. Hartman?
A. I have known Mr. Hartman thirty y-ears.
Q. He was a depositor at your banking institution during
·all that period 1
.A. Yes, sir.
Q. How long had you known Mr. Rosse?
A. I don't kno'v 'vhat year Mr.. Rosse came there. I imagine in1920. It might have· been earlier, I am not
page 107 ~ sure.
Q. At this time Mr. Walter was president of the
Bank?
(~fr.

Walter: What time!

A. In 1927, the fall of 1927.)

A. Yes, sir.
·Q. And· you knew Mr. Rosse's property, didn't you Y
A. Yes, sir.
Q. And as a Banker there you knew pretty well his limitations, dicln 't you 7
A. Yes, sir.
.
Q. Now the evidence discloses that on or about the lOth of
December, 1927, J\{r. Walter, as Trustee, sold the business
place there. You recall that sale, do you not?
A. ·Yes, sir.
Q. And you knew that he owned a sm,all house and home
near Fair Oaks?
A. ·Yes, sir.
Q. Naturally Mr. Walter advertised this property at least
twenty days before the sale as Trustee, under the law. Did
you attend the sale?
A. I did of the garage on the 1\{ain Highway. I remember
attending that sale.

96

Supreme Court of Appeals of iVirginia.

Q. Did you know of the indebtedness he owned to Mr. W alter, the Trustee 1
A. I knew he owed him some.
Q. Mr. Waters, did you ever see 1\{r. J .. J. Hartman sign
one of those notes!
A. I will not say that I ever saw him sign one of these~
but I have seen him sign them.
page 108 ~ Q. You do not recall ever seeing him sign one
of thoseY
A. No, I can't say that I recall that.
Q. Recognizing that Mr. Rosse was failing, that his property was being sold from him, did you, as Cashier of that bank,.
having renewed within just a few days all seven of these notes,
and every one of them due within a few days, or just a few
weeks, didn't you think it was something out of the ordinary
to carry such a large amount of money and so many notes
called in by Mr. Rosse in one little period Y
A. We were relying on the endorser right much and Mr.
Walter said he had been to Mr. Hartman.
Q. Still, these were all signed before that time,-before
the property. was sold.
A. 1 don't remember the date the property was sold.
Q. December 10, 1927. ~Ir. Walters, did you ever send any
notice for interest, past due notice, or any other kind of
notice on these seven notes to Mr. J. J. Hartman T
.A!.. When he came in the bank he was shown those notes,
and it isn't customary to notify the endorser.
Q. He appears there as joint maker.
A. M.r. Rosse was the man who was renewing the notes
and paying :6he interest.
Q. Mr. Rosse paid all of the interest 1
A. ·Yes, sir.
Q. And got all of the money for them. Did Mr. Hartman get one cent Y
A. I don't know.
page 109J Q. Did you ever collect a cent out of him~
A. Not out of Mr. Hartman.
Q. Do you ·ever recall of ever sending him any kind of notice whatsoever about these notes being past due Y Some of
them were due after the sale, and after your conversations.
A. I don't recall him being notified, except when he ·was
at the bank.
Q. You knew also, did you not, that 1\{r. Rosse was in financial difficulties Y.
A. He was supposed to be.
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Q. The property was being sold. When these notes came
due why didn't you take aQtion 1
A. We were trying to collect them out of lVIr. Rosse, and ·
Mr. Hartman was notified too about th€ sale, and that was
when he came out there.
Q. Did he come out to see you
A. ·Yes, sir.
Q. He says he stated to you he wasn't going to pa.y these
notes. Did he make any such ·statement Y
A. No, sir, I don't recall any such statement. He said he
didn't sig·n them all. He said in his recollection he had signed
about half of them, but h€ didn't know which ones.
Q. Did he tell you he had signed notes there and he thought
that they were paid several years ago 7
A. No, sir.
·
Q. Do you know of either particular note there he admitted he signed Y
page 110 ~ A. No~ I don't know of either particular one.
He looked them over.
Q. ~{r. Waters, I believe the records will disclose that on
February 3, 1928, after most of these notes were due, a deed
of trust was given by Mr. Rosse on the balance of his real
estate to l\1:r. Charles M. Lankford, Jr., and Elmer W. Somers
here as Trustees. At that time the note for $125.32 was past
due; the note for $350.00 had been due since December ~3;
the note for $300.00 had been due since December 11th; the
note for $400.00 wasn't due until February 28th; the note
for $400.00 due February 3rd; another February lOth; and
another February 17th. With all of that your bank took no
action against Mr. R<>sse whatsoever, when you knew that
he was the principal maker and you took Mr. Hartman only
as the endorser.
A. I think 1\Ir. Lankford 'vas named in that as Trustee for
the Bank. Some of his fixtures 'vere sold, but they didn't
bring enough to pay out.
Q. Was he Trustee on the land?
A. I don ''t know about the land, but on. the office equipment. That ·was when his garage was at Exmore.
Q. You say Mr. Rosse gave you that policy and had it transferred in Mr. Hartman's name and deposited it with your instition and you kept up the premiums?
Mr. Walter: He didn't testify to that. He said it was done
at the request of Mr. Hartman.
Q. When all three of you were in conversation-Mr. Rossll1
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that had a policy of insurance, and he would
you that up, and the .insurance policy was changed
to 1\fr. Hartman's name, who suggested that¥
A. Mr. Hartman and Mr. H.oss-e together.
Q. Who suggested it¥
A. I can't say for sure just which one~ but Mr. Hartman
ag-reed to it.
Q. Why was it sent back to your institution and kept by you
until this very day~
A. To protect ~Ir. Hartman's endorsement on those notes.
Q. Have the premiums been kept up on that'
A. We haven't paid them. I don't think they have.
Q. They have been allo,ved to elapsef Wasn't this deed of
trust on this personal property t~ken by Mr. Lankford and
~Ir. Somers to secure the Melfa Banldng ·Oompany,-after he
got to Exmore. didn't Mr. Rosse give a deed of trust to M.r.
Charlie Lankford, Trustee, to secure the 1\felfa Banking Company?
A. Yes, sir, on his office equipment.
Q. As securing· these notes 1
A. To secure anything he o'ved the bank.
Q. What became of his house and lot¥
A. It was sold.
page 111

~

J\l.[r. Walter: You are mistaken. It was a small garage building. That is the one referred to.
1\fr. Ruedig·er: Was that where Wise Harmon keepsf
1\fr. Walter: No.
1\{r. Ruediger: Contd. :
Q. After these notes became due, Mr. Waters,
page 112 ~ you didn't send out any notice to Mr. Hartman
whatsoever?
·
A. No, sir, we sent the notice to Mr. Rosse.
Q. J\!Ir. Rosse, the principal makerY
A. ·Yes, sir.
Mr. Ruediger: That is all, I believe, gentlemen.
RE-DIRECT EXA~IINATION.
By Mr. 1\fapp:
Q. J\fr. Waters, how long have you been Cashier of the
Melfa Banking Company at Melfa.
·
A. Since 1909.
Q. I am going to show you the seven notes in question. The
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signatures to those two·receipts, sho'v you the signatures to
these notes, and will ask you to please state whether or not,
to the best of your kno,vledge and believe the name J. J. Hartman on each and every ·paper before you was written by and
the same person. I will show you also the signature of J. J.
Hartman to an affidavit for the release of a deed of trust.
A. They look like the same writing to me.
Q. During all the years you knew both 1\![r. Rosse and Mr.
Hartman had anything occttred up until the time Mr. Hartnlan came to you to indicate there was anything wrong between them~
'
A. They were working together, in a.way. I lmew they
·were mighty intimate.
1\:Ir. l\1app: Take the witness.

RE-CROSS EXAl\UNATION.
l\1r. Ruediger:
Q. Mr. Waters, take a look at this note signed
page 113 } by l\Ir. Hartman to the Citizens Savings Bank, together with J. E. Parkers, and see if that is the
same signature as appears on the seven notes. It is the same
.signature, but 'vhether or not it is made by the same person.
A. It looks like the same writing as this and this. One is
written in lead pencil and the other in ink.
Q. I show you four signatures by 1\tir. Hartman and ask
you to tell me whether or not they are 'vritten by the· same
party who wrote the name J. J. Hartman on the seven notes
in question?
A. It looks like the same writing.
Q. Would you say that the person who 'vrite this signature on this yello'v paper four times was the same person
'vho endorsed those seven notes in question here?
A. Yes, sir, it looks like it to me. If it hadn't at the time
I 'vouldn 't have taken those notes or have raised some question about it. But it looks like his signature to me.
Q. Can you state that Mr. J. J. Hartman signed those seven
notes that 'vere sued upon.
A. I cannot :state it as a fact, because there are a lot of sigtures sometilne sand there is a difference in them. Unless I
:sa\v him write it I wouldn't like to say for sure. It looks like
the· same signature.
~lr. Ruedig~er:

Stand

aside~

lCO
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G:ARNET SAUTTER,
a witness on oohalf of the defendants, being first duly sworn,
.testified as follows':
By Mr. Mapp:
Q. How old are yon f
.page 114 ~ A. 23.
Q.. What is your namef
. A. Garnet Sautter.
Q. Did you work for Mr. Rosse at :Melfa while he was there~
and before he. went to Exmoret
A. Yes, sir. ·
Q. The latter part of 1927 Y
A. Yes, sir. Just before he went to Exmore.
Q. How long had you 'vorked for him up until that time~
A. I don't know, sir. I had been working for him right
smart while off and on, not steady.
Q. Did you work for him the fall or summer that he went
to Exmore!
1!1.• Yes, sir, I was working for him at Exmore too.
Q. Do you know anything about these notes?
A. I took Mr. Hartman one.
Q. Do you know the amount of the note Y
4,. No, sir.
Q. Who did you take it for Y
A. Mr. Rosse.
Q. What did you take it to him fort
A. To sign.
Q. Did he sign it Y
A. Yes, sir.
Q. Do you know where he was when he signed itY
A. Between Melfa and Keller.
Q. On the road Y
A. No, he was up there working on a house,
page 115 ~ carpentering, or something or :Other.
Q. 'Vhat did yon do with the note when you
brought it back?
A. Gave it to Miss Liiiiston, the girl who worked there.
Q. Is that the Miss Lilliston who. is here Y
A. Yes, sir.
Q.. Is that the only one you know of Y
A. Yes, sir.
Q. And that was while before you went to Exmore?
A. Yes, sir, it was the same year. I don't know exactly the
date.

. I
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CROSS EXAMINATION.

Mr. Ruediger:
Q. You say you carried it to Mr. Hartman 7
A. Yes, sir.
Q. Do you kno'v him~
A. Yes, sir.
Q. How long have you known him 7
A. Four or five years.
Q. Where do you live 7
.A. Daugherty, Va.
.
•Q. How long have you been living in this section?
A. All of my life.
Q. What kind of 'veather was it when you carried the note
to 1\tir. Hartman Y
A. I don't know, sir.
Q. Summer or springY
A. I can't remember.
Q. Yon know he was working, and all about
page 116 ~ that Y
A. I don't know if it was summer or spring
or fall.
Q. What was the amount of it 1
A. I don't know, I never looked at it.
Q. Did you carry the pen down 7
A. No, sir.
Q. What did you carry down for him to sign?
.A. Nothing.
Q. What did he sign withY
A. I don't know. I never noticed that.
Q. Was it just a blank note?
A. I never looked at the note at all.
Q. You· didn't know whether it was a not 1
A. He signed it. That said it was a note.
Q. You carried something down there. You didn't know
whether it was a note or not.
A. You told me to take the note to get ~Ir. Hartman to sign.
Q. You didn't. know what it was .
.A. No, sir.
Q. You didn't know if he signed itt
A. Yes, sir.
Q. What did he signt
A. I never taken the note and read it over.
Q. Do you kno'v whether it was a note or notY
A. Yes, it was a note.
Q. You knew that?
°

0

0
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A. Sure, of some kind.
Q. Do you mean a bank note T
page 117 ~ A. He told me not to loose it, it was a note
and got Mr. Hartman to sign.
Q. You didn't know if Mr. Hartman signed itT
A. No, ·sir.
Q. What other name was on itT
A. I don't know.
Q. You say he signed it in pen f
A. No, sir, I seen him take w:hatever he signed with and sign

it.

Q.
A.
Q.
fall?
A.
Q.

What did he sign it withY
I told you I didn't know.
You don't know whether it was in the spring, ·summer or
No,~sir.

Or what year?
A. Just before he left Melfa.
Q. The same year?
A. Yes, sir.
Q. You don't know what time of year it was?
A. No, sir.
Q. Mr. Sautter, you say you went to a place where Mr.
Hartman was working 0/
A. Y·es, sir.
Q. V\Tbat place 'vas he working¥
A. Between Melfa and Keller.
Q. On whose land 7
A. I think it was 1\{r. Turlington.
Q. 1\{r. Dick Turlington~
A. Yes, sir.
page 118 ~ Q. In the fall of 1927¥
A. I don't know if it was in the fall or summer.
Q. He was working for 1\!Ir. Dick Turlington T
A. I don't kno'v who he. was working· for. Mr. Turlington owns the place· now.
Q. How did you learn he was down there Y
A. 1\{r. Rosse told me he was down there.

W. H. ROSSE,
one of the defendants, being first duly sworn, testified as follows:
.
By lVIr. Mapp:
Q·. What is your name?
A. W. H. Rosse, William H. Rosse.

J. J. Hartn1an v. Melfa Banking Co., Inc.

103

Q. You have heard the evidence in this case?
A. Yes, sir.
Q. ~Ir. Rosse, I am going to ask you if, I will show you
capecifically. Have you got the seven notes in question.
The. Court : Mr. Somers took the notes down stairs. He· will
he right baek.
Mr. ~lapp: I will go ahead with my questioning until he
gets here with the notes.

Q. Have you ever in your life forged the name of J. J. Hartman to any papers of any kind in your life?
A. No, sir.
Q. ~Ir. Hartman has testified, and I believe two boys that
lived 'vith him have testified that on two occasions you went
to his home, one time I remember was the 26th of Dooember,
and I believe the other time was in the middle of
page ll9.} the sununer of 1929, and on. both of those occasions you admitted signing his name to notes aggregating· about $1,700.00 to the 1vfelfa Bank. Did you make
.any such statement as that in your lif-e1
A. No, sir.
Q. Ho'v long have you been knowing 1\{r.. Hartman?
A. Quite a long while. I don't know how long.
Q. You bought a place between Melfa and Fair Oaks from
him?
A. Yes, sir.
Q. Did you give him a bond on that plaee for $1,000.00 and
afterwards pay ·it off?
A. Yes, sir.
Q. How long has :1_\.fr. Hartman been endorsing your paper 7
A. Ever since I started at Fair Oaks.
Q. I am going to ask you to look at all of these notes, fifteen I believe, and will ask you if that is the signature of Mr.
Hartman to all of those notes?
A. Yes, sir.
Q. I an1 going to ask you to look on the seven notes on
which the judgment complained of was confessed and please
state whether or not the name J. J. Hartman was or was
not written on there by him~
A. ·Yes, sir.
Q. 1\fr. Rosse, 'vere those notes signed, all of them, if you
are able to say, in your presence, or a pa"rt in your presence 1
A. No, sir, they weren't, because I would leave some to the
shop sometime and I ha.ve sent them out to Mr. Hartman,
~nd I have car~ied them to him myself.
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Q. When you carried them to him where would
pag·e 120 }- he beY
· . ·
A. He has. been to his home talking to me,generally he was when I carried then1 to him.
Q. Did Mr. Hartman ever raise any question to them at

allY
A. No, sir, never has.
Q.. Some of them you say you left in your office. He came
in there and signed them Y
A~ ·Yes, sir.
Q. When was the first time you ever knew Mr. Hartman
questioned his signature to any of these notes T
A. It was after I give up my place to }fir. Walter to sell
and went to Exmore. ~fr. Waters called me or wrote me and
I went by ~fr. Hartman's and got him and carried him to Mr.
Waters after the bank had closed one night.
Q. When you got. this message from Mr. Waters did you
understand from him that J. J. Hartman was being questioned1
A. That was it and I went and got him.
Q. What talk, if any, did you and Mr. Hartman have on
the out thereY
A. Never had any at all.
Q. What talk took place after yon got there?
A. There was a life insurance policy that Mr. Hartman
suggested I make over to him and I did it. I gave it to Mr.
Northam and she sent it to the bank or Mr. Hartman.
Q. Did Mr. Hartman that, either on the way to Mr. Waters or .on the way home, accuse you of having forged his
name!
A. Never has, sir.
Q. The evidence is that a few days later he went
page 121 ~ and looked at the notes. Did he then accuse you
of forgery!
A. Never heard of it before· today.
·Q. J\lfr. Rosse have you visited him Y
A. Yes, sir.
Q. How late did you rent property from him Y
A. I don't know exactly. I don't remember.
Q. One of those receipts, I thinkA. The receipts is about the time.
Q. Showing you paid rent to May 30th. During any of that
time did he ever accuse you of fo~ging his name. to anything?
A. No, sir.
Q. Who. did you keep,-you have said you left some of
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these notes in your shop-who had an office in your office.
Who did you keep in there Y
A. Miss Lilliston.
Q. Does she work for you nowt
A. No, sir.
·
CROSS EXA.i\U:NATION.
By 1\Ir. Ruediger:
Q. Mr. Rosse, you say the first time you ever heard these
not-es questioned was when Mr. \Vaters, the Cashier of the
~ielfa Bank, informed you that l!tir. Hartman disputed his
signature to the notes and you came up Y
A. Yes, sir.
Q. Now, 1\fr. Waters states that he didn't know anything
about these until Mr. Hartman brought you up there.
A. M.r. Hartman didn't carry me. I left Expage 122} more and got Mr. Hartman and carried him to
Mr. Wat-ers' in my car.
·Q. And at that time Mr. Wat.ers had notified you that Mr.
Hartman disputed his signature.
A. The same day that I went and got Mr.. Hartman.
Q. So you kne'v that,-that Mr. Hartman disputed it!
A. He said Mr. Hartman said he wasn't on that much for
me. That is what was said.
Q. So you change it,-he ·wasn't on that much· paper for
you¥
A. That is what he said.
Q. Have you the lett-er which Mr. Waters wrote youY
A. No, sir, I haven't.
Q. W11at became of that letter!
A. I don't know.
Q. Wasn't that a very important letter for you
A. I don't know, I might go and look and search. I haven't
it and don't lmow whether it was a letter or a phone message.
~Ir.

Q.

Ruediger:
~Ir. Custis, come here.

(Mr. Custis comes and stands at the trial table.)
Q.
A.
Q.
A.

(To 1\IIr. Rosse) Do you know that young manf
No, sir, I do not.
Have you ever seen him beforef
I don't know i~ I have or not.
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Q. Recall, did you ever s-ee that man before¥
A. I don't remember 'vhether I have or not.
Q. Did you ever see him at the home of Mr. Hartman f
A. No,_ sir, not that I know of.
.Q. Did you go to ~Ir. Hartman's home on the
page !23 ~ night of D-ecember 26, 1929, the day after Christmas, and Mrs. George Turlington went with you
and your wife to see Mr. Hartman near Wachapreague~?
A. I don't know. I don't recall.
Q. Did you ev-er go there with l\!Irs. Turlington and your
wife~

A. I don't remember ev-er going there with Mrs. Turlington. I may have done it, but I don't remember it.
Q. Do you remember a conversation that night when you
l-eft the store going to your automobile with Mr. Hartman
in which he got after you about signing· these notes f
A. No, sir, ~Ir. Hartman never mentioned to me about
singing any notes. Not a 'vord.
Q. You didn't even know right until today that Mr. Hartman was accusing you of signing his name to these notes t
A. I never heard of it. I heard he said it 'vasn't that 1nuch.
Q·. In the day we took these depositions you were there at
Mr. Hartman's home~
A. ·Yes, sir.
Q. You heard everything f
A. I did.
Q. You heard him then dispute every one of those notes 1
. A. He didn't say I signed his name.
Q. Has he said so today, except the conversation he had
with you f
A. That is all I have heard.
Q. So you did hear prior to today that your name was
connected with signing Mr. Hartman's name to $2,300.00 worth
of notes at l\felfa Banking ~Oompa.ny'
A. I knew he 'vas on my notes therP..
page 124 ~ Q. You got all of the money Y
A. I suppose I did.
Q. Did he get one cent T
A. I don't suppose he did, only what I paid him for work.
Q. It was you who suggested that that insurance policy be
put up 'vhen you were conferring with· Mr. Waters "'asn 't
it?
.
'
A. Who said soT
Q. I am asking you.
A. No, sir, 1\fr. Hartman did.
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Q. How did 1'Ir. Hartman kno·w you had an insurance policy¥
A. He kne'v I had several.
Q. How many did you haveY
A. I haven't counted them.
Q. Ifave you kept up the premiums on this policy!
A. No, sir, I have not been able to.
·Q. You went in bankruptcy recently, didn't you 1
A. Yes, sir.
·
Q. On November 13, 1931, didn't you and your wife, just
before g-oing- into bankruptcy, convey all of your property to
Ida V. Rosse of Tasley 7
A. No, sir, not all of my property. I told you all my prop;erty I had 'vas made to Melfa Banking ·Company to secure
these notes.
Q. That was in1925, wasn't it'
A. It "\vasn't anything much made over.
Q. Wasn't that in 1925
A. I am not sure, I suppose so.
Q. Wasn't that to 1\f.r. Charlie Lankford¥
A. Yes, sir.
page 125 } Q. Didn't you move back to Chincoteague and
live up there for a while 7
A. Sure I did.
Q. And while living on Chincoteague last November 13th
didn't you and your wife, just before you went in bankruptcy,
convey all of your property, including household and kitchen
furniture, everything you had to Ida V. Rosse, of Tasley.
A. No, sir, I didn't. My wife had property of her own and
she made. it over to borrow money to pay a bill 1'Ir. Chris
Somers had against us. We borrowed $250.00 from my
mother.
Q. Did you sign itt
A. I don't remember if I did or not.
Q. You do not remember 7
A. I do not remember.
6
/

Mr. Ruediger: Mr. Grant, will you please have Miscellaneous Lien Book No. 4 brought up. here. In the meantime I
will continue to examine 1\~Ir. Rosse along another line.
page 126 }-

~fr.

Ruediger, Cont'd.:

Q. How many, Mr. Rosse, how many of these

notes did you carry down to Mr. Hartman to sign 7
A. I do not know, I don't remember.
Q. You have stated in your examination that you carried
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a part of these notes to Mr. Hartman's home. Do you know
how many of these notes you carried to Mr. Hartman's homeY
A.. I do not.
Q. You carried some of them Y
A. I remember of two Mr. Hartman came to my house a.nd
signed. I never carried neither one right to his home.
Q. Did he live at Fair Oaks in 1927 7
A. I do not know what year it was. The ones I carried
was after that.
·
· Q. You said he lived opposite you. Isn't ·it a fact that
Mr. Hartmap. has lived at least two miles from you since
November, 1926Y
A. It might have been, but at this time he came over and
signed these two notes was before Mr. Hartman was married this last time.
Q. Every one of these seven notes indicate that they were
signed, 1\tlr. Rosse, in 1927. The very earliest of them was
August, 1927. Will you kindly state to the Court how it was
that you had these hvo notes signed at his home right beside
you.
A. I didn't say them.
Q. You said two notes.
A. That didn't mean these two. Most of them I sent to
Mr. Hartman.
Q. But haven't you already testified very straightforwardly,
when these notes 'vere presented to you, that some of them
were signed in your place of business, some in
page 127 ~ your presence and that two of them he signed in
his own home right beside you Y
A. No, I said he had carried them to him. Not those notes.
Q. The record will show, Mr. Rosse, didn't Mr. Jim Hartman move ~rom Melfa in November, 1926, to his farm, which
lies behveen Locustville and Wachapreague 7
A. I don't know what year it was. I never kept any count
of it.
Q. This man was very kind to you, you say, endorsing you
to the tume no'v of about $2,800.007
A. He never did refuse me.
Q. And you don't know when he moved Y
A. I don't remember.
Q. Where was Mr. Hartman living when your property
was sold by 1\tlr. Jeff Walter on December 10, 1927 7
A. Then Mr. Hartman was out to Wachapre ague, I t~ink.
Q. How long had he been living to W achapreagile 7
A. I don't know.
Q. How far is it from your home to where he was living!
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

I don't know.
You have been over there¥
I never surveyed it.
You are an automobile man, how far is it 1
I haven't an idea.
Isn't it more than three miles 7
I don't have an idea, but shouldn't say it was.
About how far1
I don't know, I haven't surveyed it.
Q. Mr. Rosse, the records disclose in Miscelpage 128 ~ laneous Liens No. 4, at page 129, as follows:Read by Mr. Ruediger, and marked as Plaintiff's
Exhibit ''D", as follows:
"Know all men by these presents, that we, Williams H.
Ross and Elizabeth J. R.oss, of Chincoteague, Accomack
County, Virginia, in consideration of the sum of Two Hundred and Fifty Dollars ($250.00) to me in hand paid by Ida
V. Ross, of Tasley, Accomack County, Virginia, at and before the sealing and delivery of these presents, the receipt
. 'vhereof is hereby acknowledged, does hereby bargain, sell,
assign and deliver, unto the said Ida V. Ross, the goods and
chattels following, namely; 18 high chairs, 4 (four) beds and
bedding for same, 2 (two) chests of drawers, 3 (three) bureaus, 1 (one) washstand, 1 (one) four burner oil stove,
1 (one) hot blast coal stove, 1 (one) dining room table, 1
(one) kitchen table, 2 (two) brussels rugs, 3 ( thre·e) small
rugs, 1 (one)· living room suit, 1 (one). floor la1np, 2 (two)
rocking chairs, 1 (one) cushion chair, 1 (one) cup-board, 1
(one) writing desk, 1 Studebacker Boach, 1924, lVIod. Eng. .
#22567. Also kitchen utensils belonging to the said William·
H. Ross and Elizabeth J. Ross.
And we, the said William H. Ross and Elizabeth J. Ross,
do covenant with the said Ida V. Ross and her assigns, that
the said goods and chattels are sound and of good useable
quality; and further, that we will 'varrant the title to the said
goods and chattels to the said Ida V. Ross, free from the
claims of all persons whatsoever.
Witn~ss the following signatures and seals, this 19th day
of November, 1931.
page 129

~

WILLIAlvi H. ROSSE,
ELIZABETH J. ROSSE,

(Seal)
(Seal}
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iVirgini~

State of Virginia,
County of Accomack, to-wit:
I, Carl W. Tatem, a Notary Public of and for the County
aforesaid, in the State of Virginia, do certify that William
H. Ross, and Elizabeth J. Ross, whose names are signed
to the 'vriting- above, bearing date on the 19th day of November, 1931, have this day acknowledged the same before
me in my County aforesaid. My term of office expires on
thA 11 day of July, 1932.
Given under my hand this 19 day of November, 1931.
CARL W. TATEM, Notary Public.
Virginia:
In the Clerk's Office of the Circuit Court of Accomack
·County, November 19th, A. D., 1931.
This Bill of Sale fr01n William H. Ross and Elizabeth J.
Ross to Ida V. Ross, was, with the certificate of the acknowledgment thereof, thereto rumexed, received by me in the
Clerk's Office this day and admitted to record at 12:02 o'clock
P.M.
Teste:
ROBERT H. OLDHAM,
Dy. for John D. Grant, Jr., Clerk.
~

Q. Did you sign that, the original, of which
this is supposed to be a duplicate'
A. I must have signed it.
Q. Ho,v many days afte.r that did you go in bankruptcy Y
A. I don't know at all.
Q. You say you borrowed $250.00 from your mother and
this was security¥
A. I didn't borrow it. ~{y wife bought it-every piece
of that she bought on the installment plan.
Q. Yet you signed it?
A. She paid ·for it.
Q. Did you put that in your banl\:ruptcy petition f
A. No, because it wasn't mine.
Q. Did you list that debt of yours Y
A. It is my wife's debt.
Q. So your wife owed ~ir. Chris Somers, instead of you T
page 130
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A. I paid Mr. Chris Somers. We borrowed the money from
my mother and I paid it.
Q. It was your debt 7
A. Yes, she. paid it for me.
Q. lYir. Rosse, after your property was sold by Mr. Jeff
Walter under his deed of trust you had another piece of prop~rty left, didn't you 7
A. Yes, sir.
Q. Mr. Rosse, you had these obligations there. Why· didn't
you, when you knew what other creditors were pressing you,
·why didn't you include Mr. Hartman, or the Melfa Banking Company 7
page 131} A. How could I include him. Mr. Somers, right
there, is the man it was sold to satisfy. Mr.
Charlie Lankford sold it.
Q. But you gave him a deed February 3, 1928, didn't you7
A. I don't think I gave Mr. Somers any deed of trust.
Q. Didn't you give Mr. Charlie Lankford and Mr. Somers
.a deed of trust 7
·
A. They we.re going to sell it and I think I told Charlie to
.sell it and square the bills.
Q. Yet these notes of $2,309.00 were lying in there and the
last of your property was going and you let ~Ir. Hartman's
claim go. Is that right~
A. Didn't 1\tlr. Walter go to Mr. Hartman and tell him he
'vas going to sell it 7
Q. Did you know that 7 After he· was extra kind to let you
go, then why didn't you secure these notes 7
A. Ho'v could I secure them 7
Q. You could have done it prior to February, 1929.
A. It 'vas no way I could do it.
Q. You had then property in your possession after December lOth, when Mr. Walter sold, sufficient to pay Mr. Hartman off.
A. No, sir, I don't think so.
1\{r. Mapp: Your Honor, we desire to offer all fifteen of
these notes in eivdence, as defendants' exhibits "7a" to
"' 7c' ', inclusive.
ROXIE LILLISTON,
.a witness on behalf of the defendants, being first duly sworn,

testified as follows.:
By 1\IIr. Mapp:
Q. What is your name?
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A. Roxie Elizabeth Lilliston.

page 132

~

,Q. Did you ever work for Mr. Will Rosse t

A. Yes, I did.
Q. Whenf
A. 1926 and 1927.
Q. Where did you work 1
A. At Melfa.
Q. He at that time was running a garage on the Main State
Highway!
A. Yes, sir, on the stone road.
Q. Do you know Mr. J. J. Hartman, the gentleman sitting
by youf
A. Yes, sir.
.
Q. Did he ever in your presence during that time endorse
or sign any notes for Mr. RosseY
A. He certainlv did.
·
Q. Where were you and where was Mr. Hartman when
those notes were signed 1
A. I was right in the office.
Q. Do you remember how manyf
A. I don't remember how many, but I knew it was several
of them.
Q. Would you say it was more than half a du~n T
A. I think it was, yes.
Q. Wha.t year was thatf
A. '26 and '27.
Q. How was. it he signed the notes before you Y How did
he happen to sign them before you Y "Who asked you to get
him to sign the notes Y
A .. Mr. Rosse.
page 133 ~ Q. What did you do with the notes after they
were signed by Mr. Hartman Y
A. Just give them to Mr. Rosse.
Q. Did Mr. Hartman ever question ·any of those notes~
A. No, sir.
Q. Miss Lilliston, did he ever hesitate to sign anyY
A. No, sir.
Q. Where do you live now Y
A. Near Tasley.
Q. Where do yon work?
A. Not any place.
Q. Have you any interest in this caseY
A. Not any.
Q. Are yon in any way related to these parties in any way Y
A. Not any.
,
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.CROSS EXAMINATION.

By Mr. Somers:
Q. Are you any relation to Mr. Rosse?
A. Not any.
Q. You say you worked for him in 1926 and 19277
A. Yes.
Q. Miss Lilliston, look at these notes and pick out the
notes, please, that Mr. Hartman signed in your presence.
· A. I think he signed them all.
Q. There is no question but what he signed every one of
those notes in your presence Y
A. It looks very much like his handwriting?
page 134 ~ Q. The question is, how many of those seven
notes did lv[r. Hartman sign in your presence?
As I understand, you think he signed all of them Y
A. He signed some.
Q. Did he sign either of those notes in your presence 7
A. I don't remember the amounts or the dates of the notes
at all. That I can't say.
Q. Can you say, and will you say, on your oath, that Mr.
Hartman signed either one of these particular notes 1
A. That is his handwriting.
Q. That wasn't the question. The Court will pass on that.
The question is, will you swear on oath that Mr. Hartman
signed either of those notes in your presence?
A. I can't swear to it. ·
Q. You say it looks like his handwriting?
A. Very much like it.
Q. You were working for Mr. Rosse for about two years 7
A. Yes, sir.
·
Q. Did you work for him after he went to Exmore?
A. About a year.
Q. And you also worked for him in 1928?
A. Yes, sir.
Q. 1926, 1927 and 1928 f
A. Yes, sir.
Q. When was ·the first time ·you talked 'vith Mr. Rosse
about this case?
A. Not since I was working for him.
page 135 ~ Q. Haven't talked with him about this case
since you. ·worked for him T
A. Not to my knowledge.
Q. Talked with his counsel?
A. No, sir.
Q. Then, from the date you worked for him up until this
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day you have never talked with either Mr. Rosse or his counsel?
A. I have not.
Q. Had you ever advis·ed him by letter just what you would
testify to?
A. No, sir, I have not.
Q. When did you first know you were going to appear as a
witness in behalf of Melfa Banking Company or Mr. Rosse¥
A. Quite a while ago.
Q. Who told you that 7
.A. ~1:r. Ran Finney brought me a notice.
Q. Did you kno'v then, as soon as you got your summons,
just what you were expected to testify, and why you were
summoned in this case?
A. I knew what it was.
Q. How did you know what it was~
A. Because I kne'v: about the notes when I was there working for him.
Q. But the suit showed it was a case of James J. Hartman
against the ~Ielfa Banking Company. W. H. Rosse's name
doesn't appear on the summons at all. That being so how
did you know that the Rosse notes were involved in a suit
between J. J. Hartman and Melfa Banking Company, unless
~1r. Ross·e had advised you to that effect?
page 136 ~ A. I had in my mind that was 'vhat it was.
Q. What caused you to have it in your mind f
A. No reason at all.
Q. Had or hadn't Mr. Rosse discussed this matter with you
while you were 'vorkiug for him and after he moved from
~1:elfa to Exmore?
A. No, he hadn't.
Q. Never mentioned it to you at all?
A. No, sir.
Q. Did you ever mention it to him at all f
A. No, sir, no way, shape or form.
Q. You know Mr. Hartman did sign some notes.
A. I did because I have given him a pen several times,
and one knew he signed with red ink.
Q. And the ones he signed before this year were black
inkY
A. One was with red, I told you.
Q. Either red or black. "What I mean is, yon gave him a
pen and he always signed 'vith a pen, using either red o,r
black ink?
A .. Yes.
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Q. No other way at all?
A. No other way.

J\tir. Ruediger : That is all.
RE-DIRECT EXAA1INATION.
By ]\tlr. ~lapp:
Q. Miss Lilliston, lYir. Somers asked you i{ you had ever
talked with Rosse or his attorneys about this. Where were
you living in January of this year 1
A. At my home.
page 137 ~ Q. I want to ask you did or didn't Mr. Rosse
and Mr. Jeff Walter, come to your home together
some time later in the afternoon and talk with you about
this very thing?
A. Yes, he did. I recall now he did, one afternoon.
Q. Did you know what was going on? Where were they
just from?
A. I don't know.
Q. After they got to your home was there a minute that
Mr. Rosse was with you by himself, so that ]\tlr. Jeff Walter
here couldn ~t hear what was going on?
Mr. Ruediger: We don't question that fact.
The Court : Answer the question, Miss Lilliston.
A. No.
Q. Who did the talking, Air. Jeff Walter or Mr. Rosse?
A. Both of them.
Q. Were they present all of the time together Y
A. Yes, sir.
Q. It wasn't any time they weren't present, together!
A. No.
Q. Did you tell Mr. Jeff Walter tha.t afternoon just what
vou have testified to here?
.. A. I did not.

Mr. Ruediger: We object.
The Court: .Objection sustained.
A. T. HICKMAN,
a witness on behalf of the defendants, being first duly sworn,
testified as follows:
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By Mr. Mapp:
.
Q. You are President of the Eastern Shore
page 138 ~ Banking Company, which includes the Melfa
Banking Company t
A. Yes, sir.
Q. Some question has arisen today about this particular
judgment and the notes on which it was based. The charter
has been introduced in evidence and the articles of merger.
In those articles is referred to line of securities Class B and
Class A. Which class were those notes put in f
A. Class B.
Q. According to the terms of the merger Class B was to be
collect- at the Melfa Banking Company!
A. It was.
Q. Up to that time I take it you knew nothing about this f
A. Yes.
Mr. Ruediger: That answer I would like to have stricken
out, because the articles of Agreement speak for themselves.
The Court : It doesn't set out what is in Class B.
Mr. Mapp: Not at all.
Mr. Ruediger: If I am not mistaken the Melfa Banking
Company cannot collect Class B, because Melfa Banking Company was dead on March 6, 1930.
Mr. Ma.pp, Cont 'd.:
Q. Mr. Hickman, I hand you copy of a letter dated ~Iarch
25, 1930, directed to J. J. Hartman, signed BLANK, Pr-esident. I will ask you if that is .a duplicate copy of a letter
you wrote Mr. Hartman on that date!
A. Yes, sir.
page 139

~

Mr. Mapp: We offer this letter in evidence,
if your Honor pl-ease, marked Defendant's Exhibit 8, which I will read now, as follows :
''March 25, 1930.
Mr. J. J. Hartman,
Melfa, Va.
Dear Sir:
We are calling your attention to the following notes b-earing your signature, together with that of W. H. Rosse:

.,
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November, 23, 1927
October 10,
"
November 17,
"
August 11,
''
August 23,
"
October 17,
"
October 28,
"
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$400.00
242.12
125.32
300.00
350.00
425.00
400.00

You will readily agree that these notes are unreasonably
past due, and unless settlement is made for them 'vithin the
next five days we will be· obliged to confess judgment. In
order to save this expense we· shall be glad to have you take
care of these notes in some satisfactory manner within that
time.
Yours very truly,
President. ''
CO. Mr. Jeff F. Walter.
ATH:FL
Q. After writing this letter did Mr. Hartman see you Y
A. Yes, sir.
Q. Did he go over these notes in your presence? Were the
notes shown him in your presence 7
A. I am reading from these notes to refresh your memory.
Yes, sir.
Q. Mr. Hickman, when J\ir. Hartman sa'v those notes in
your presence did he dispute his signature to any or all of
them, or what!
A. He disputed some of them. He did say he
page 140 ~ signed one for $400.00.

Mr. Somers:
Q. Were those notes you just referred to made by you
at that time?
Mr. Hickman: They were made about an hour after.
Mr. Somers: B:y You t
Mr. Hickman: Made by me.
Mr. Hickman, Cont 'd.: He disputed part of them. . He
said he signed one for $400.00 and one for $300.00, but di~·
puted the others.

..

,
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Mr. Mapp:
Q. Did You,. pursuant to this letter authorize Mr. Jeff
Walter, as Attorney for 1\IIelfa Banking Company, to confess
judgment on these notes?
.
A. Those notes were collateral to this Class B note.
Q. IIad Mr. Hartman seen you before that, before the
time you wrote him the letter?
A. I don't think so.
Q. Did he see you after that again, if you remember?
A. I think I mentioned it to him once or hvice on the street
after that particular meeting.
CROSS EXAMINATION.
Mr. Ruediger:
Q. Mr. Hickman, you say these several notes were held as
collateral to certain notes by the Eastern Shore Banking
Company?
A. No. If you will read the Agreement between the two
banks certain securities that the Melfa Banking Company
held seggregated as Class A we took a.t face value. Others
were as Class B, which was used as collateral to the old
Meifa Banking Company directors' notes and
page 141 ~ this was one of those. It was the property of
the l\{elfa Banking Company. It carried a further clause that if these two notes, $31,000.00 and $10,000.00
were paid the amount collected in excess would go back to
the old stockholders of the originall\{elfa Banking Company.
Q. But a.t the time this suit was brought these particular
notes were held by the Eastern Shore Banking Companyt
A. The merged bank.
Q. As collateral to the Directors' notes that were put up
with the Eastern Shore Banking Company?
.A. That is right.
·
Q. And it was the property of the Eastern Shore Banking
Company?
.A. As set out in the merger.
Q. Mr. Hickman, did you receive a letter from, or did you
write this original letter? I don't seem to have the letter,
Mr. Hickn1an, that I wrote to you. I can't find it in my file.
I must have written you about those notes .
.A. I wrote this letter. Your letter must be in my :files.
Q. Just showing that Mr. Hartman was pursing this matter on July 24, 1930, Mr. Hickman writes me:· (Exhibit "E"
for Plaintiff.)
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''EASTERN SHORE BANKING COMPANY
Incorporated
l{eller and Painter, V a.
Painter, Va.
July 25,
1930.

Mr. Ernest oRuediger,
Accomack, Virginia.
Dear Ernest:
Your letter of July 24th regarding judgment against Mr.
Hartman received.
page 142 ~ I fear 1Yir. Hartman misunderstood me as to
the conference. However, I am sending your letter to Mr. Walter who is ready to handle the matter..
With kind personal regards, I am,
Very truly yours,
.ATH.F

A. T. HICKMAN,
President.

Mr. 1\tiapp: ~Ir. Ruediger, to save time, when was this
suit brought to set aside this judgment Y
Mr. Ruediger: I don't know, Mr. Mapp.
· Mr. Somers: May 12, 1931, the very day I was retained
I brought suit.
JEFF F. WALTER,
recalled, for Defendants.

By Mr. Mapp:
~ir. Walter, were you asked for any conference by either
Atir. Somers or ~ir. Ruediger in connection with this cause.
A. I was not.
.Mr. Mapp: That is our case, if your Honor please..
MRS. JAMES J. HART~IAN,
reca.lled for Plaintiff.

r---
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By Mr. Ruediger:
Q.· Mrs. Hartman, at one time you and Mr. Hartman lived
adjoining Mr. Rosse, did you nott
A. Yes, sir.
Q. At MelfaY
A. Yes, sir.
Q. After you moved.from Melfa where did you
page 143 ~ goY
A. On Seaside road between Locustville and
Wachapreague, on 1Yir. Hartman's farm.
Q. How far is that from your old home at Melfa 1
A.· I should say about three miles.
Q. Will you kindly state to the Court what tihle you and
Mr. Hartman moved from your home at Fair Oaks to your
farm?
A. We moved over there in 1926, on Thanksgiving Day.
· Q. Were you living at Melfa any time in the fall of 1927 Y
A. No, sir.
Q. Did Mr. Rosse ever come to your home at any time since
your. marriage for the purpose of having a note signed by
Mr. I!artman Y
A. No, sir.
GROSS EXAMINATION.

By Mr. M:app:
Q. When were you married f
A. July 24, 1924.
Q. Mr. Rosse e·ver visit your home. after that time f.
A. Yes, sir, he visited there occasionally.
Q. How late did those visits continue!
A. He visited us while he lived at Melfa and then he moved
to Exmore and we didn't see much of him. Then he moved
back to our house in Melfa, but he didn't visit there very
~~~fu~
.
Q. Did those visits continue. to last year Y
A. No. He came out there on September 15th. We kept
calling him and wanted our rent and finally he come out and
gave us a check and told us to hold it until September 30th,
and that was the last I saw of him.
page 144 ~ Q. So he didn't come to· your house after September 30th Y
A. No, sir, only that time you all come together this spring.
Q. He had been coming right along up to that Y
A. He would come occasionally.
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RE-DIRECT EXAMINATION.
By Mr. Ruediger:
Q. Mrs. Hartman, is that the check he gave you the last
time he was there, dated September 30th Y
A. That is it.
Q. It has never been paid Y
A. No, sir, it has never been paid.
Mr. Ruediger: We want to introduce that check in evidence as Plaintiff's Exhibit '' F' '.
A. Cont 'd. I paid it to R. C. Evans and it came back to
me.

Mr. Mapp: We object to that.
Mr. Ruediger: Your Honor, they brought it out.
The Court: I will admit it. I don't see any good or harm
it will do.
Mr. Ruediger: If your Ifonor please, we would like to introduce the deed of W. H. Rosse and E. S. Rosse, his wife,
to C. M. Lankford, Jr., and Elmer W. Somers, in Deed Book
134, page 151.
Mr. Mapp: Mr. Ruediger, if you will state what bearing
that has we wiJl not object to it.
Mr. Ruediger: To show the fact that the very man who
had helped :1\ir. Rosse at the Bank-and on February 3, 1928,
when these notes were past due he gives a deed of trust to
somebody else, and shows negligence on the part of the bank
when it was notified prior to that time that these
page 145 ~ notes were contested. They made no move and
. let him go with his property.
Mr. Mapp: We object to that as encumbering the record.
Mr. Somers: :&Ir. Waters is the man that brought out about
.
this deed of trust.
Mr. Waters: Wasn't that given to secure you Y
Mr. Somers: Yes, our clients, Charlie Lankford and myself.
The Court: Who did it secure?
J.\IIr. Somers: Kellogg &. Dickinson for the principal sum
of $447.00 and costs.
The Court: How much did the property bring when you
sold it 7
Mr ..Somers: I don't know if it was a little over what that
amounted to or not quite enough. There wasn't much difference.
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The Court: I will admit that deed in the record.
Deed read by 1\1r. Ruedig-er, and marked as Plaintiff's Exhibit "G''.
''THIS DEED, made this 2d day of February, 1928, between
William H. Rosse and Elizabeth J. Rosse, his wife, formerly
of 1\tielfa, Accomack County, Virginia, and now residing at
Exmore, Northampton County, Virginia, parties 6f the :first
part, and Charles M. Lankford, Jr., and Elmer W. Somers,
Trustees, parties of the second part:
·
WITNESSETH: That the said parties of the :first part,
for and in consideration of the provisions of this deed, and
the sum of One ($1.00) Dollar to them in hand paid, at and
before the sealing and delivery of tltis deed, the receipt whereof is hereby acknowledged, do hereby grant unto the said
Charles ~I. Lankford, Jr., and Elmer W. Somers, Trustee,
'vith general warranty of title, all that certain
page 146 ~ lot, piece or parcel of land, containing one-half
acre, more or less, with the buildings thereon,
located on the North side of the County road leading from
Melfa Station to Fair Oaks, in Accomack County, Virginia,
thirty-six (36) feet from the land of W. 1\1; Turlington, the
middle of a ditch being the line, and extending back a distance of about one hundred and eighty-five (185) feet to the
land of W. L. Bull, and bounded on the North by the land of
W. L. Bull; East, by the land of W. l\L Turling-ton; South
by the aforesaid County road; and West by the land of J. J.
Hartman,-it being all of the land· which was conveyed to the
said William II. Rosse by J. J. Hartman and wife, by deed
of bargain and sale. dated April 19th, 1922, and recorded in
Deed Book 123, page 291, among the Land Records in the
Circuit Court Clerk's Office for Accomack County, Virginia.
In Trust, however, to secure· the following indebtedness
in the order named : First, to secure the balance due Kellogg & Dickinson Finance Company on a certain judgment
vs. the said William II. Rosse, dated September 7th, 1927,
for the principal sum of Four Hundred Forty-seven Dollars
and Fifty Cents ($447.50), with interest and costs, and
docketed in judgment lien docket No. 10, page 25, among
the records in the Circuit Oourt Clerk's Office for Accomack
County, Virginia, a.nd second, to pay the amount due. Thompson Hardware & Supply Company, or its assigns, in the payment of a certain judgment vs. the said William H. Rosse,
dated December 12th, 1927, for the sum of Three Hundred
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and Fifty ($350.00) Dollars, with interest and costs and
docketed in judgment lien docket No. 10, page 60, in the Circuit Court Clerk's Office for Accomack County,
page 147 ~ Virginia.
In the event of default in the payment of the
judgments hereinbefore described, or either of them, or any
installment of interest thereon, or .in the payment of any installment of taxes or levies on said real estate, or any insurance premium on the improvements thereon, then the said
trustees on being so requested by the holder or holders of said
judgments, shall sell the property hereby conveyed. And it is
covenanted a.nd agreed by the afor.esaid parties of the first
part, t·hat in the case of a sale, the. same shall be made at
Melfa, Virginia, after first advertising the time, terms and
place of sale for fifteen days, and it shall be upon such terms
.as the said trustees shall deem best for all parties coneerned;
.and the· proceeds of such sale shall be applied to defraying
the expenses of this trust, including the Trustees commission of 5%, to discharge the amount of money then due and
payable on the aforesaid judgment, and the residue, if any,
shall be paid over to the said William H. Rosse, as his interest may appear.
vVitness the following. signatures and seals this day aforesaid.
ELIZABETH J. ROSSE, (Seal)
W. H. ROSSE,
(Seal)
State of Virginia,
County of Northampton, to-wit:
I, 0. L. Byrd, a Notary Public of and for the County aforesaid in the State of Virginia, do hereby certify that William
H. Rosse and Elizabeth J. Rosse, his wife, whose names are
signed to the 'vriting· above, bearing date on the 2nd day of
February, 1928, have this day acknowledged the same before my in my county aforesaid.
Given under my hand this 2nd day of February, 1928.

0. L. BYRD, Notary Public.
page 148

~

~:[y

commission expires Dec. 7th, 1930.

Virginia:
In the Clerk's Office of the Circuit Court of Accomack
County, February 3rd, A. D. 1928.

.
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This deed from William H. Rosse and Elizabeth J. Rosse,
his-wife, to Charles M. Lankford, Jr., and Elmer vV. Somers,
Trustee, for Kellogg & Dickinson Finance Company and
Thompson Hardware & Supply Company, was, with the certificate of the acknowledgment thereof, thereto annexed, received by me in the Clerk's Office this day and admitted to
-record at 10 o'clock A. M.
Teste:
JOHN D. GRANT, J:a., Clerk.'"
page 149

~

R. H. ELMORE,
a witness on behalf of the Plaintiff .being first
duly sworn, testified as follows:
By 1\ir. Somers:
Q. Your name is Richard H. Elmore t
A. Yes..
Q. Where do you livef
A. Melfa.
.
Q. Do you know Mr. James J. Hartmanf
A. Yes, sir.
Q. How long have you known him f
A. T;hirty or forty years.
Q. ·Do you know what his general reputation is in the community in which he lives, and has lived at least thirty or
forty years, for truth and veracity?
A. I would say it was good. I never heard anything against
him.
Q. From that fact would you believe him on oath in a matter in which he was vitally interested f
A. No, sir, I never heard it questioned.
CROSS EXAMINATION.
Mr. Mapp:
Q. D.o you know Mr. Jeff Walter!
A. Yes, sir.
Q. Do you lmow his general reputation in the community
in which he lives Y
A. Yes, it is good.
Q. Is that reputation good or bad Y
A. Good.
.
page 150 ~ Q. From that reputation would you or would
you not believe him on oath f ·
A. I would.
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RICHARD A. TURLINGTON,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows :

By Mr. Somers:
Q. Your name is Richard A. Turlington'
A. Yes, sir.
Q. Mr. Turlington, do you know J. J. Hartman?
A. Yes, sir.
Q. How long have you lmown him7
A.. I don't know. Several years.
Q. You live near Fair Oaks?
A. Yes, sir.
Q. Do you know Mr. Hartman's general reputation in the
community in which he lives and has ·lived since you have
known him for truth and veracity-as to what the general
public thinks of him Y
.A. Good.
Q. From that fact would you believe him on oath in a matter in which he is vitally interested 7
A. Yes, sir.
Q. Have you ever heard his reputation questioned in any
business transaction 7
A. No, sir.
CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Turlington, you never heard his reputation discussed, did you 7
page 151 ~ .A. No, sir.
Q. Everything you have said applies with equal
force to Mr. Jeff Walter!
A. I would have to say so, yes, sir.
Mr. Mapp: That is all.
WALTER GUY,
a witness. of lawful age, being first duly sworn, testified on
behalf of the Plaintiff as follows :
By Mr. Somers :
Q. Your name is Walter Guy Y
A. Yes, sir.
Q. Where do you reside?
A. I live near Fair Oaks.
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Q. Do you kno'v Mr. J. J. Hartman 1·
A! Yes, sir.

Q. How long have you known him?
· A. Nearly about as long as I have myself. I couldn't tell
you how many years.
Q. Do you know what his general reputation is for truth
and veracity in the community in which he resides-what the
people think about him generally as a good, fair-dealing manY
A. Never heard no harm of him in my life.
Q. From that fact would you say it 'vas good or bad?
A. Good.
Q. From his reputation would you or would you not believe
him on oath in a matter in which he is vitally interested Y
A. I should believe him.
Mr.

~Iapp:

page 152

No questions, Mr. Guy.

~

BEN TURLINGTON,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follo,vs:

By Mr. Somers:
Q. Your name is Ben Turlington?
A. Yes, sir.
Q. Where do you live t
A. Fair Oaks.
Q. Do. you know Mr. J. J. Hartman?
A. Yes, sir.
Q. How long have you known him?
A. All my life.
Q. Do you know what his general reputation is in that
community for truth and veracity Y
A. Good.
Q. Have you ever heard him questioned in any business
transaction?
A. No, sir.
Q. From that fact would you or would you not believe
him on oath in any matter in which he is vitally interested?
A. !would.
Mr.

~fapp:

We have no questions.
JAMES J. HARTMAN,
recalled.

By

~Ir.

Ruediger:

Q. Mr. Hartman, the young man named Sautter, testified
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that some time in the spring, summer or fall of 1927 he
brought a note out to you while you w-ere working at Mr. Dick
Turlington's and had you sign it for ~Ir. Rosse, is that soY
A. I don't even know him.
page 153} Q. Just answer the question.
A. I never done such a thing as that in my life.
Q. When 'vas the first time you ever saw this young manY
A. Today is the only time I have ever seen him to know
him.
Q. Miss Lilliston testified that you signed several notes for
Mr. Rosse, in J\!Ir. Rosse's office, always with pen and ink,
sometimes with black ink and once with red, while she was
'vorking for ~Ir. Rosse, and she worked for Mr. Rosse in
1926 a.nd 1927 at Melfa, and later, in 1928, at Exmore. Di.d
you ever sign any note before Miss Lilliston while she was
working there Y
A. No, sir, no, sir.
.
Q. Did you know her when she was working there¥
A. Yes, sir, I knew her. I have seen her out there.
Q. Mr. A. T. Hickman testified that he sa'v you and went
~ver the notes in question and you told him that you sig-ned
.a $300.00 note and a $400.00. note you thought, but you knew
you didn't sign the rest. "\Vhat is your recollection as to that?
A. I never signed none of these. If I signed any they were
the first notes in 1924.
Q. Did you tell ~ir. Hickman you had signed some notes
in 1924~
A. I never told him when. I would not swear now what
date it was, but it was way back.
Q. Did you admit to him that you signed either one of
these seven notes¥
A. No, sir. I told Mr. Hickman I never signed them and
wasn't going to pay them. That is what I told Mr. Hickman
right in the bank.
page 154 ~ Q. }.llr. Will Waters testified that you came with
1\ir. W. H. Rosse to his home some time the last
of 1927 ~d that was before you had seen the notes at the
bank?
A. I expect it was. I heard of them, though.
Q. Mr. Rosse testified that he was notified by Mr. Waters
that you had seen the notes and disputed your signature on
part of them before he came and got you.
Mr. }.~Iapp: Did J\1:r. Rosse testify to that?
Mr. Somers: Yes, sir.
J.\IIr. Hartman, Cont'd.: Mr. Waters gave me a list of those
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notes, $1,750.00, and I carried it to Rosse and asked him how
come he did it and he said he thought it would be all right.
Q. Was that before or after Will Rosse and you went up to
Mr. Waters' homeY
A. I think that was before.
.
Q. Mr~ Rosse testified that this insurance policy was assigned with loss payable clause to you at your instance and
request.
A. I ·told Mr. Waters to take it and I didn't want it. I
clidn 't sign the notes and weren't going to pay them.
Q. Was that insurance policy assigned with loss payable to
you at your suggestion Y
A. No, sir.
Q. I ·believe you said you told Mr. Waters he could take it,
as far as you were concerned, because yon had nothing to do
with itY
A. Yes, sir.
page 155

~

CROSS EXAMINATION.

By Mr. Mapp:
Q. Did you do any work for Mr. Dick Turlington between
Melfa and Keller Y
A. Yes, sir.
Q. Did you do any in 1927 Y
A. Not down there.
Q. Did you do any in 19287
A. I done ·some to his house.
Q. His house is between Melfa and I{eller, isn't it Y
A. Yes, sir, it is.
Q. You did work down there tha.t year, didn't you 7
A. No, sir, I don't think so. I don't know how long it has
·been. Mr. Turlington can likely tell you.
Q. You say you have seen :Miss Lilliston and knew who s~e
wasY
A. Yes, sir.
Q. Wbere did you ever see her Y
A. She used to be in the shop. Will used to do right much
of my work.
Q. You would see her in the office 7
A. Yes, sir, I went in and out like any other place.

Mr. Somers: If Your Honor please, I would like you to give
us a few minutes in which to get Mr. A. B. Gardner here.
I had the Sheriff go over and tell him a few. minutes ago, but
he hasntt gotten here.

..
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The Sheriff: Mr. Gardner is not in the Bank, he has just
ridden out, but will be back in a few minutes.
Mr. Mapp: While we are waiting for Mr.
.page 156 ~ Gardner I would like to ask Mr. Harman a few
more questions.

Q. Mr. Hartman, you say you ~ever saw this young man
before todayf (Indicating Sautter.)
A. If I did I don't know it.
·
Q. Didn't he take ice to your store about twice a week for
four yearsf
A. If he did I didn't know it.
Q. You ran a store f
A. Yes.
Q. And you got ice Y
A. Yes. ·
Q. And you got it from Mr. James?
A. Yes, sir.
Q. He says he took ice to you for about four summers, and
you never recognized him Y
A. No, sir, it might have been six months.
CROSS EXAltiiNATION.

By Mr. Somers:
Q. As a matter of fact, do you attend to your store?
A. No, sir.
Mr. Mapp: You a1·e around the store and see people co~e
in and out of there 1
A. Yes, but I didn't take notic.e of everybody that come
in there.
Mr. Somers:
Q. You· are a carpenter by trade?
A. Yes, sir. And house mover and glad to get something
to do just now.
page 157 ~ Q. 1\{r. Walter made the statement while ago
that he thought when he marked off the $1,000.00
deed of trust note it had not been paid-that .you 'vere marking it off.
Mr. Walter:
been paid out.

My impression was that it had not quite

A. Mr. Rosse paid me to $35.00 and he owes me that yet

130

Supreme Court of Appeals of ;virginia.

Q. With the exception of $35.00 it has been paid f
A. Yes, sir.
Q. And you did not hold up a $1,000.00 deed of trust against
him~
.
A. No, sir. That is why I did it. Me and Mr. Walter
always had good understanding. He· does a lot of business
for me.
A. B. GARDNER,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows:
Mr. Somers:
Q. Mr. Gardner, you work in Accomac, do you not¥
A. Cashier of the bank.
Q. How long have you been Cashier of a Bank at Accomac Y
A. Thirteen or fourteen years, I think, altogether.
Q. Mr. Gardner, I hand you here seven notes, and one- separate note, one affidavit and two receipts, with the signature
of James J. Hartman thereon. Have you seen those papers
before. just now over to the Bank¥
·
A. Yes, sir.
Q. Who presented them to you Y
A. Elmer W. Somers.
Q. When?
page 158 ~ A. About an hour ag·o.
Q·. Did you examine them carefully T
A. Yes, sir, tried to.
Q. I wish you would state to the Court whether or not
the seven notes, which bear the name of vV. H. Rosse and
J. J. Hartman, whether the signature· of J. J. Hartman on
the seven notes, to the best of your kno,vledge and believeT
was made by the sam·e person as the signature on the two
receipts, the one note with J. E. Parker and the affidavit¥
A. I should say they weren't, sir.
Q. Mr. Gardner, in what way do you distinguish them,
and for what reasons do you distinguish the signatures as
having been made by different persons Y
A. In the 'vay the lett~rs are formed and the way they
are made is about the only 'vay we have to distinguish one
signature from another.
Q. Is or isn't it a fact that it is a part of your duty. to
examine signatures on checks in the· bank from day to day
to determine the genuineness of signatures presented to
the- bank?
A. Yes, sir.
Q. Please explain to the Court in what respect that signa-
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tures of J. J. Hartman on the seven notes attached to the
Melfa Banking Company judgment, are differentiated from
the signatures of J. J. Hartman on the two receipts, the affidavit signed James J. I-Iartman, and the note in favor of
Citizens Savings Bank, signed J. J. Hartman~
A. If you will notice you will find that the letters are not
made the same.
page 159 } Q. Which letters, especially f
A. TheN, M, Rand J's.
Q. On the receipt, the affidavit and the Citizens Bank judgments does or doesn't the signature of James J. Hartman
sho·w that they were made by a man of older years and of a
nervous handwriting 7
A. Yes, sir, this affidavit shows more or less that.
Q. How about the receipts and the Citizens Bank judgment Y
A. They all look different to me.
Q. Look at the signature of J. J. Hartman on the seven
notes attached to the 1\'Ielfa Banking Company judgment and
state 'vhether or not the signature of J. J. Hartman thereon
was written by a person with a steady hand, apparently from
that signature f
A. Ordinarily, it looks so.
Q. Doesn't it appear to have been a writing which was
disguised~
.
·
A. That is right hard to tell. I would not like to answer
that question. Somebody could sign this note and it might
be his own hand,vriting.
Q. \Vhereiu do the letters N & M differ on the seven notes
in question from the two receipts, the affidavit and the Citizens
Bank uotei
A. Some of these notes sig11ed J. J. Hartman, then, m and
the j 's are not formed the same.
Q. In what respect are they different 7 How are they
formed on the Melfa Banking Company notes 7 In other
·words, are they sharp or round~ On which notes are they
round?
A. On the seven notes.
page 160 ~ Q. And on the other note, affidavit and receipts
they are sharpY
A. Yes, sir. They aren't made alike and not formed alike
the other ones.
CROSS EXAMINATION.

By }fr. Mapp:
Q. Mr. Gardner, I show you a note dated April 23, 1927,

,-·
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for $350 to which the name J. J. Hartman is signed and ask
you to compare that with the signature to the Citizens Savings Bank judgment, and also with the affidavit, and state
whetl}er or not you think they were signed by; the same one.
A. You mean this here Y
Q. Yes.
A. This looks very much like these.
Q. Would you say the one signed that signed both of those
receipts¥
A. It looks so, gentlemen.
Q. I hand you a note dated July 3, 1926, for $400.00, did
the men that signed that sign both of the receipts 1
A. The letters look very much alike. It is only a difference
in the writing. This is more of a vertical hand than this.
Q. Mr. Gardner, it is a fact that a person's signature is
affected by whether they use a pencil, whether they are sitting down or standing upY
A. Yes.
Q. Is there any more difference there than to be found in
writing a si~ature standing up and on different kinds of
paper. Don't you often see that much difference in signatures, if there is any Y
A. Yes.
page 161 ~ Q. Does the same apply to that Y
A. Yes.
Q. I hand you a note dated June 27, 1927, for $425.00,
the same person sign that that signed the receipts, etc. Y
A. It looks a little different. That looks just a little different from the other one.
Q. Does it look different enough for you to say the same
person, didn't do it Y
A. I didn't say.
Q. I hand you one of April 11, 1927, for $300.00. What
· would you say about that Y
A. Same thing.
Q. June 28, 1927,$400.00. What would you say about thatf
A. I just passed one over just like it.
Q. December 23, 1923, $350.00 7
A. Same thing.
Q. April 3, 1927, $400.007
A. Same thing.
Q. I am going to hand you all: September 17,1927,$193.21;
February 17, 1927, $425.00; February 10, 1927, $242.12; February 28, 1927, $400.00; July 3, 1927, $400.00; December 11,
l 926, $300.00, and will ask you what you have to say about all
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or any of them as compared with the receipts or the Onancock note they have there'
A. All of them the same I think.
Q. I think I included in that January 3, 1927, for $400.00.
The same about that~
A. Yes, sir.
page 162

~

Mr. Mapp: That is all.
RE-DIRECT

EX.A.~IINATION.

By Mr. Somers:
Q. Look at the signature on those separated notes,. the
signatures of J. J. Hartman, and on the seven notes, and see
whether or not they aren't more like the signatures on the
seven notes than the signatures on the two receipts.
A. Whoever wrote that wrote this.
Q. .And your evidence while ago was that the signatures on
the seven notes was by a different person than the signature
on the two receipts~
A. It looks so from the way it is written. It doesn't look
like the same signature. The letters aren't formed. the same
as I see it. Whoever wrote that one wrote them all.
Q. Whoever 'vrote one of the fifteen notes wrote the seven
notest
A. Yes, sir.
Q. Do you stand by your former testimony or not that the
signatures of J. J. Hartman on the seven notes isn't the same
signature as the other note, the affidavit and the two receipts Y
A. That is right hard for a man to decide on a thing of
that sort where I am not familiar with the handwriting. Of
course, it might be that the man wrote one standing up and
the other sitting down. But I would say this signature and
these are not the same. This bottom signature written with
a pencil certainly looks different and formed differently.
RE-CROSS EXAIVIINATION.
By Mr. Mapp:
Q. But on the other hand you are not prepared
to say the same person didn't sign J. J. Hartman
on the fifteen notes that signed J. J. Hartman on
the receipts, the Citi'zens Bank note and the affidavit Y
A. That is a right smart question to answer. I was figuring those out in that way, but in this it certainly looks differently and the letters are formed differently.

page 163

~
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Q. Now I understood you that some of those fifteen notes
you stated looked like the signatures on the receipts. I remember particularly the first one I ha.nded you.
A. These signatures here. and the seven notes. I should say
they were the same.
Q. Isn't it a fact that some of those signatures on the
fifteen notes are alike, according to your best idea, to the
signatures on the receipts Y I asked you that time separately,
now take them together Y
A. Yes.
Mr. Mapp: That is all, sir.
JUDGE'S CERTIFICATE.
I, John E. Nottingham, Judge of the Circuit Court for Accomack County, Virginia, who presided over the foregoing
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County, and Eastern Shore Banking Company, a Corporation, as successor to the Melfa Banking Company, Inc., a co~
poration, do certify that the foregoing is a true and correct
copy or report of the testimony and other incidents of the
said trial tried in the Circuit Court of Accomack
page 164 ~ County, V a., be.ginning and ending on June 22,
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being Seven Original notes, marked Exhibit ''A"; Note to
Citizens Savings Bank of Onancock, marked Exhibit ''B";
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marked Exhibit "E"; and protested check of W. H. Rosse's
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notes marked Exhibits 7a to 7o; letter from A. T. Hickman
to J. J. Hartman, marked Exhibit 8, and it is agreed by the
Plaintiffs and Defendants that in lieu of certifying copies ot
the exhibits thereto referred to as a part of the foregoing
record, the originals shall be transmitted by the Clerk of this
Court to the Clerk of the Supreme Court of Appeals. And
I further certify that the attorneys for the plaintiffs had
reasonable notice in writing of the time' and place when said
report of the testimony and other incidents of the trial woula
be entered and presented to the undersigned for verification.
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sixty days from the time at which said judgment complained
of was rendered.
JNO. E. NOTTINGHAM,
Judge of the Circuit Court for Accomack
County, Virginia.
page 165 } State of Virginia,
County of Accomack, to-wit:
I, John D. Grant, Jr., Clerk of the Circuit Court for the
County of Accomack, In the State of Virginia, do hereby cer. tify that the foregoing is a true transcript of the record and
proceedings in the Chancery suit of James J. Hartman, Plaintiff, against The Melfa Banking Company, Inc., et al., Defendants, pending·in said Court, which transcript includes a
true and correct copy or report of the testimony and other
incidents of the trial of said cause certified to by the Judge
of said Court, with the exception of certain original exhibits
referred to in the certificate of the said Judge of August 5,
1932, which said original exhibits are not copied in this transcript, but are delivered along with this transcript to the
Attorneys for the said Plaintiff. And I further hereby certify that the Attorneys for the Defendants have been duly
notified of the intention of the Plaintiff to have this transcript
of the record made out. The cost of the foregoing transcript
is $16.50, and is charged to the Plaintiff.
JOHN D. GRANT, JR., Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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