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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

HAZEL ALMOND NEWMAN,
v.

JOHN E._EARLY, JR., ADMINISTRATOR
OF THE ESTATE OF JOHN E. EARLY,
DECEASED.

PETITION.

To the Honorable Chief Justice and Justices of the S~preme Court
of Appeals of Virginia:
Your petitioner, Hazel Almond Newman, would respectfully
show unto your Honor that she is aggrieved by a certain final
judgment entered by the Corporation Court of the City of Charlottesville, Virginia, on the 21st day of' September, 1939, in a certain common law action, wherein she was plaintiff and John E.
Early, Jr., Administrator of the Estate of John E. Early, Deceased, _was defendant,· by which order it was adjudged that the plaintiff recover nothing of the defendant on her claim for dam3*
ages in the *amount of Twenty-five Thousand ($25,000.00)
Dollars. A duly certified transcript of the record is filed
with this petition.
STATEMENT OF FACTS.
Petitioner would respectfully show unto your Honors that she
was seriously ~nd permanently injured as the result of the negligent failure of the defendant to perform his duty to keep in reason-
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ably safe repair and condition certain premises owned by the defendant and occupied by petitioner. John E. Early, during his
lifetime, was the owner of a number of houses on Early Street in
the City of Charlottesville, which he leased to various tenants. On
the 22nd day. of August, 1936, he rented to petitioner's husband,
William P. Newman, a dwelling at number 1312 Early Street. The
premises were let or demised on a monthly basis.
Under the terms of the lease, Early contracted to keep and
maintain the premises in good repair and condition, and in reasonably safe condition for the use and occupancy of Newman and his
family. Newman would not have rented the property if Early had
not agreed to keep it in repair and condition.
On several occasions Early, in performance of his con4*
tract, made repairs to the dwelling. In the spring of 1938, *it
was noticed that a post or column on the southwest corner
of the front porch was rotten at the· bottom where it connecfed with
the porch floor. The column in question supported the roof over
the porch. It, in turn, was supported by the porch floor. The
porch was approximately twenty-eight feet long, ten feet wide, and
at the southern end, the floor was about ·two and one..:half feet
from the ground. (See W.P.N. Exhibit 1.) A wire fence with
barbed wire separated the Newman premises f ;om the premises
directed south, known as 1316 Early Street, and occupied by the
. Rohr family. The barbed wire fence was approximately two feet
south of the Newman porch. (See W.P.N. Exhibit 1.)
The defective and rotten condition ·of the post or column on the
southwest corner of the porch was brought to the attention of Early
on or about April 1, 193~. He promised to make the necessary
repairs to put the porch in safe condition. When the repairs were
not made, he was notified pn April 15, 1938, that Newman and
his family would move or vacate the premises unless the porch was
repaired. Notice was likewise given to Early on May 1st, 1938.
Newman and his family were induced not to move by Early, who
repeated his promises to make repairs arid thereby fulfill his contract.
Early neglected to make the repairs. He negligently
5*
*failed to perform his contract. On June 1, 1938, petitioner
was standing on the f rant porch near its southern end. She
was talking with her next door neighbor, Virginia Rohr. Suddenly
and without warning, the floor of the porch crashed and caved in.
Petitioner w~s violently thrown off her balance. She grabbed the
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poreµ or column on the southwest corner of the porch to keep from
falling. Due to its rotten condition, it pulled loose from the flpor,
and petitioner was violently thrown off the porch. She barely
missed falling into the barbed wire fence. She struck her back
and spinal column when she fell and received a serious injury to
her spine. After the accident, the sills or supports underneath the
floor of the porch were examined. They were found to be in a
decayed and rotten condition at the southern end of the porch, and
· on the southwest corner where the post or column was located.
The rotten condition of the sills was the cause of the porch floor
giving away under petitioner's weight. Mrs. Newman, at the time
of the accident, was a large woman, weighing 159 pounds.
Petitioner was injured as the result of the negligfmce of Early in
two particulars: First, Early's negligence in failing to keep the
sills of the porch floor in repair and reasonabl3, safe condition~
S.econd, Early's negligence in failing to repair the post or
6*
column in question after *notice to Jiim of its defective and
rotten condition.
- If the sills had been kept in reasonably safe condition, the floor
of the porch would not have fallen and Mrs. Newman would not
have lost her balance. If the post or column had been repaired
within a reasonable time after notice to Early of its condition, Mrs.
Newman· would have been able to have held on to it and thereby
broken and prevented the fall that caused her injuries. Both conditions brought about and were the cause of her fall. (Record p.
69 & 70).
After the accident, Early repaired the porch by replacing the
sills at the south end and on the southwest corner. Likewise, he
repaired the post or column by sawing off the decayed or rotten
part at the bottom and replacing the defective parts with good
materials.
The rotten condition of the sills underneath the floor of the porch
was concealed from view. Mrs. Newman did not know of their
unsafe condition. She had no experience with lumber or carpenter
work. She was a housewife and a mother. There was nothing
about the house to put her, inexperienced in such matters, on notice
of the unsafe and rotten condition of the sills which were concealed
from observation.
The negligence o.f Early is established in the record even beyond
a reasonable doubt. His negligence was the proximate
7*
*cause of Mrs. Newman's injuries. She suffered intense

r
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pain, for a long time lost the use of her limbs, and was requir.ed to undergo a major surgical operation to her spinal column.
She was permanently and seriously injured.
At the conclusion of petitioner's evidence, the defendant moved
to strike, and assigned four grounds in support of the motion. ( Record p. 109 & 110.) ,The Court sustained the motion on one ground
only, that petitioner as a matter of law was guilty of contributory
negligence in that she had an equal or as good opportunity as Early
to know of the defective and unsafe condition of the sills underneath the porch. ( See Court's Opinion, Record p. 101 & 102.
We respectfully submit that the Court's ruling is plainly wrong.
The record in question will establish that Mrs. Newman, at the
time of the ac~ident, was using the porch for the purpose for which
it was intended, and in a like manner as other ladies customarily
use their porches. She 'was simply standing on the porch, engaged
in the good old custom of talking to her next door neighbor when
the floor caved or crashed in. The unsafe condition of the sills was
concealed from her. She owed no duty of inspection. By the contract of lease, she was not required and owed no duty to re8*
pair. She was in the exercise of reasonable care when *injured, and we submit that as a matter of fact and as a
matter of law, she was free from negligence.
ASSIGNMENT OF ERROR
The Court erred in sustaining the motion of the defendant to
strike petitioner's evidence, and in directing the jury to return a
verdict for the defendant, and likewise erred in overruling the
motion of petitioner to set 'aside the verdict of the jury and award
her a new trial.
ARGUMENT
The evidence conclusively establishes that Mrs. Newman was not
guilty of contributory negligence. She did not know the unsafe
condition of the sills that supported the floor of the porch. Her
testimony on this point is not contradicted by any evidence in the
record. On page 66 of the Record, she testified as follows:
Q. "Diel you know anything about the condition of
the sills under the porch?
A. No, I did not."
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The Court in its opinion was inclined to the view that Mrs.
Newman should have known that the sills under the floor
9*
*were unsafe ·or rotten because she knew of the defective
condition of the post or column on the southwest corner of
the porch. The evidence shows that Mrs. Newman did not possess
any particular knowledge of lumber or of the construction of
houses. Her testimony on this question is found on page 97 of
the Record.
Q. "I believe you told the jury you were not a carpenter?
A. I don't know anything about it.
Q.· Do you know anything about lumber?
A. I certainly do not.
·
Q. Have you ever had any particular knowledge of
lumber?
A. No, sir, I couldn't saw a straight board to save my
life.
Q. Mr. Richey has asked you about crawling up under
that porch-

MR RICKEY.
like that.

I don't think I asked her anything

MR. MESSICK: All right put it this way.
Q. You asked her whether she got down underneath
it. How much would you say you weighed at the time
you were hurt?
A. I weighed about 159 pounds.
Q. Were you ·able or was the opening large enough
for you to crawl up under there?
A. I don't imagine it would have been."

1O*

It must be remembered that Mrs. Newman had used the
porch for approximately two years prior to the accident.
Nothing had ever happened to put her on notice that the sills were
in defective condition. In fact, after the accident, the sills were
found to be in good condition except on the southern end of the
porch and in the southwest corner.
The ruling of the Court in effect declares her guilty of contribu-

Q
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tory negligence as a matter of law simply because she did not anticipate or discover the urisafe condition of the sills.
Contributory negligence is the failure to exercise that degree of
care usually or ordinarily exercised by a reasonably prudent person.
under similar or like circumstances. We submit that Mrs. Newrnan, in th~ use of the porch,· exercised reasonable care ; that is,
such care as a person similarly situated would have used. It would
have been most unusual for a housewife to anticipate that the sills
were unsafe from the fact that a post or column was in defective
condition.
The authorities are uniform in holding that a plaintiff is not
guilty of contributory negligence under a state ·of facts similar to
the circumstances of this case. Even where it is shown that
11 * a plaintiff knew of tlie defective condition *of the sills, the
Courts have generally held the question of contributory
negligence to be ·one of fact for the jury to decide.
The Virginia case of Williamson v. Wellman, 156 Va. 417, 158
S. E. 777, in discussing the question of contributory negligence,
held:
"The instant case was an action by an invitee against
a property owner for injuries sustained from the fall of
a platform. Defendant contended that plaintiff was guilty
of contributory negligence. Plaintiff and his companion
walked in an ordinary manner up the steps leading to the
platform which gave ingress and egress to a flat, assuming that the approaches were in good condition. The evidence, did not show that the defect in the platform was
obvious. Plaintiff had a right to assume that defendant
had performed his duty. Defendant's agent had visited
the house on the day of the accident and saw nothing
wrong with the approach.
Held : That there was not sufficient evidence to prove
contributory negligence.-"
The best considered opinion that we have been able to find dealing with all questions at issue in this case is the opinion of the Chief
Justice of the Supreme C~urt of Connecticut in the case of Dean
v. Hcrsho•witz, 177 Atl. 262, and was decided on January 21, 1935.
The facts in this case are very similar to the case at bar except
for the fact that the plaintiff knew of the rotten' or defectiv~ con-
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dition of the floor of the front porch, while in the instant case, Mrs.
Newman did not know of the rotten or defective condition of the
sills which supported the porch floor.
The Court in its opinion, beginning at the bottom of page
12*
268, states :
"The fact that the plaintiff used the porch, knowing it
to be defective would not charge her with contributory
negligence as a matter of law; whether s_he was thus negligent would depend upon the extent of her knowledge,
actual or constructive, of the conditions of the porch
causing the injury and the likelihood that th.e portion of
the porch floor which broke would give way ( Gipstein v.
Kirshenbaimi, 118 Conn. 681, 686, 174 A. 261), and the
care which she used in crossing it. Blake v. Waterbury,
105 Conn. 482, 136 A. 95 .. Upon this record at least, the
issue can only be regarded as presenting a question of
fact."
The United States Circuit Court of Appeals, Fifth Circuit, in
the case of Pardee Company v. Austin, 58 Fed. (2nd) 967, decided June 1, 1932, held:
"Whether one who sues a negligent defendant has been
himself negligent so that his own negligence, rather: than
that of the defendant, is the legal cause of the injury,
that is, whether the plaintiff has been guilty of contributory negligence, thus debarring recovery, is usually and
ordinarily a question of fact, and it is only in clear cases
of unquestionable contributory fault that conduct may
be as a matter of law, characterized as contributorily
negligent.
Typical of these extreme cases are those where a plaintiff has two clear choices, one known to him to be safe,
the other known to him to be fraught with peril. Some
courts deny recovery where plaintiff chooses the perilous
way, on the ground that he is contributorily negligent as
a matter of law. Other courts holding to the view that
contributory negligence is always a question of fact for
the jury, state such a case as one in the nature of assum-
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ed risk, calling for the application of the maxim 'volenti
non fit injuria ;' that is, that not plaintiff's fault, but the
plaintiff's own voluntary choice has caused his injury.

fur-

13*

No case has held where, as here, the landlord has
nished only one way to go, that the fact alone that occupants of the leased premises used that way, even
though they knew it to be defective, would defeat recovery. On the contrary, the law is that in such case,
the landlord having furnished that way to go, occupants
of the premises may use it, exercising care for their
safety, and that it is a question of fact whether such care
was used. ( Citing authorities.)

The New Jersey Court of Errors and Appeals decided in in the
case of Bland v. Gross, 159 Atl. 392, affirmed: ( Err. & App.) 163
Atl. 891.
"Tenant did not assume risk of injury by fall of
kitchen ceiling, and was not contributorily negligent in
using kitchen during reasonable time for landlord to
make repairs after promising to do so."

In White v. luge, 147 So. 72, decided March, 1933:
"Tenant, though knowing of burnt place in floor of
rear porch, but believing it safe held not contributorily
negligent in stepping on such place while crossing porch."
Numerous authorities could be cited in support of our position
that Mrs. Newman was not guilty of contributory negligence. Certainly she was not guilty of contributory negligence as a matter of
law. Suffice it is to say, if fairminded men from the proofs submitted may honestly differ as to negligence or contributory negligence, the question is not one of law, but one of
14*
*fact to be determined by the jury under proper instructions
from the court. ( See Core v. Wilhelni, 124 Va. 150, 158,
98 S. E. 27, Morris and Co. v. Alvis, 130 Va. 434, 107 S. E. 664,
Raylass Chain Stores v. Dejarnette, 163 Va. 938, 178 S. E. 34.)
Inasmuch as four grounds were assigned in support of the motion to strike the evidence, we deem it 'advisable to discuss them
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even though the Trial Court overruled the motion on the other
grounds.
It is 3:ssigned that the evidence fails to establish any promise on
the part of the defendant to repair that portion of the premises
with respect to which petitioner's claim is asserted to be the cause
of the injuries sued for.
We submit that the record conclusively shows a promise on the
part of the defendant. The witness, W. P. Newman, testified as
to such promise. By the testimony of Mrs. Frank Rohr, it is established that defendant made repairs to the dwelling in question.
It is also shown by her testimony and the testimony of Mrs. F. K.
Pollard that the defendant repaired other. houses that he owned in
the same block, and of similar type and construction as the dwelling
occupied by Mrs. Newman. It is established and not denied
15*
in the record that the defendant repaired the post or *or
column in question and likewise repaired the sills under the
porch floor after the accident. The Trial Court was clearly right
in overruling the defendant's motion to strike on this ground.
It is assigned that the evidence fails to establish any negligence
on the part of the defendant, assuming that there was a duty upon
him to inspect and to repair. We deem it unnecessary to argue
evidence with respect to this ground. From the statement of facts,
it will be clearly seen that the defendant contracted to keep the
dwelling in good repair and in a reasonably safe condition for the
use and occupancy of Newman and his family. The evidence beyond any question establishes that he failed· to perform his duty
even though he was notified of the defective condition of the premises and repeatedly promised to fulfill his contract.
It ·was the position of the defendant that no duty rested on him
to inspect the premises. We respectfully submit that he owed such
duty. However, if he did not owe the duty to inspect, he was put
on notice of the defective and unsafe condition of the post or column. After having been notified, if he had inspected the post or
column and used any precautions at all for the safety of his tenants,
he would have discovered the unsafe condition of the sills
16*
*under the porch floor.
V{ e are of the opinion that the case of Wellman v. Williamson, 156 Va. 417, recognizes the rule that where a duty rests
on a landlord to repair, he owes the duty of reasonable inspection
and is liable for such defects as a reasonable inspection would disclose.
V\Te quote from the opinion on pages 426 and 427:
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"It is a matter of common knowledge that timber exposed to the weather and so placed that water will collect
in cracks where it is fastened together will rapidly decay.
The defendant knew the plan on which the platform was ·
constructed, his agent in collecting the rents saw this approach every week. Yet the only examination that he
stated he made was what he could see as he walked up
the steps. It follows that in the exercise of ordinary care
the defendant would have obtained knowledge of the
condition of the timbers before they became so rotten that
they gave way.
One of the authorities relied upon by the defendant is
Goldsmith v. Ricles (Mass.), 172 N. E. 526. While this
case holds that it is the duty of the landlord to exercise
due care to keep the portion of the leased premises remaining in his control in the same condition they appeared to be in at the time of letting, it also holds that if the
landlord knew, or by the exercise of reasonable care
should have known, of the defective condition long
enough before the accident to have made the ,repairs and
failed so to do, then he is liable, not only to the tenant but
to an invitee of the tenant's family, for injuries received
by reason of this defect."

17*

*One who owes a duty or obligation cannot blindly shut
his eyes and escape liability when he fails to perform such
duty. He cannot say, "I did not know," and escape liability if by
the exercise of reasonable care or judgment he could have discovered- a condition and by the exercise of reasonable care performed
his duty, and thereby remedied the condition which brought about
the injury. The defendant owed the duty to repair and keep the
dwelling in question in a reasonably safe condition. He therefore
owed the duty of reasonable inspection to determine if any repairs
were necessary to render the premises reasonably safe for the use
and occupancy of its tenants.
In the City of Richmond v. Rose, 127 Va. 772, 105 S. E. 554,
it was held:
"A municipaHty is charged with the duty of reasonable inspection of its sidewalks, and the condition of the
sidewalk will be held to be what it in truth is, if such
inspection would disclose it."
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It is assigned that there is no liability upon a landlord for per..
sonal injury to a tenant by the reason of a· contract of lease nor
from an express promise to repair ~efective premises.
It was the rule of the common law that in the absence of a contract to repair, no duty rested on a landlord to keep prem18*
ises let or demised to a tenant in repair. At common *law,
it was the duty of the tenant to keep the premises in repair
in the absence of a contract to repair.
We are of the opinion that even in the absence of contract to
repair the rule of the common law has outgrown its usefulness. In
the years gone by, property was leased for long periods of time,
and it.was the custom of tenants to keep it in repair. Modern conditions have made radical changes in the use and occupancy of property. Most property· is now let or demised on a month to month
basis. No one expects a tenant to keep it in repair. Tenants now
days look to the landlord to keep the premises in repair and landlords recognize their duty and rent their property for sufficient compensation to them so that they can make the repairs. In the case
at bar, there was an express promise on the part of the landlord to
keep the dwelling in question in good repair and in reasonably safe
condition. It.was his contract with respect to his property. It was
an inducement to Newman to rent the property from him. We submit that the rights and liabilities of landlord and tenant are governed by their contract.
It does not constitute a violation of the law for a landlord to
contract to keep a dwelling in repair and condition. We submit that
a landlord can make such contract as he sees fit in regard
19*
to his property so long as his *contract does not violate the
law. The question of the rights, duties and liabilities as
regards the upkeep, repair and condition of property is pur:ely. and
simply a question of contract.
The defendant contends that he is not liable for damages in this
case even though he contra-cted to keep the dwelling in good- repair
and reasonably safe condition. It is the defendant's position that
an action of tort cannot be maintained for the breach of a duty
imposed by contract. The question thus raised has not been directly passed on by the Court of Virginia. The authorities from other
jurisdictions are in serious conflict.
The nearest approach to the question in Virginia is found in the
case of Smith v. Wolsiefer, 119 Va. 247, 89 S. E. 115. Our court
in its opinion, beginning at the Lottom of page 252, and quoting
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from Shearman and Redfield on Negligence (6th Ed., sec. 709)
said:
"On the owner's entire surrender of control over premises to a lessee, he is, in the absence of any warranty of
their condition or fraudulent concealment of known defects or agreement to repair on his part, free from liability to the lessee and to those whom the latter invites upon
the premises for defects which could have been discovered by the ·lessee, on reasonable inspection, at the time of

hiring."
The Srpith case supra is cited by our court in Williamson
20*
v. Wellman supra. Our court in its opinion, *beginning at
the bottom of page 424 of 156 Va., said:
"The defendant relies upon the case of Smith v. Wolsiefer, 119 Va. 247, 89 S. E. 115. That case has no application to the facts here. The steps referred to in that
case were a part of the leased premises and passed by
the lease to the complete control of the lessee. Under
such circumstances, the landlord is only liable to the tenant or his guests for fraudulent concealment of known
defects, or upon agreement to repair."
See also Tugman v. Riverside & Dan River Cotton Mills, Inc.,
144 Va. 473, 132 S. E. 179.
We, therefore, submit that Virginia has recognized the principle
that if there is a ·contract to repair, the duty rests on the landlord
and not on the tenant, and that if the landlord negligently fails to
fulfill his duty, he is liable for such injuries as proximately result
from such failure.
The authorities that support the position asserted by the defendant adopt the view that an action of tort cannot be maintained for
the.breach of a duty imposed by contract. Such authorities adopt
the view that a right of action exists only for a breach of contract
and that the measure of damages is the cost of repairs. Such is
not the law of Virginia. Regardless of the rule asserted in some
jurisdictions, the law of Virginia is that for the negligent
21 * *performance of a duty imposed by contract, an action of
tort can be maintained to recover damages proximately resulting from the negligent performance of a contractual duty.
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See Ropp v. Stevens, 155 Va. 304, 105 S. E. 554. In the Ropp
case, our court held a physician liable for malpractice. The rights,
duties and liabilities of the parties were imposed by contract. A
doctor impliedly contracts that he will not negligently perform his
duty. If he negligently performs his duty imposed by his contract,
then he is liable for such injury as may proximately result therefrom.
It will be argued by the defendant that the weight of authority
supports his position. While the authorities are sometime evenly
divided, we admit that such is probably the case. However, we
most earnestly contend that modern decisions and the better considered opinions support our contentions. One of the ablest opinions to be found anywhere will be found in the case of Dean v.
Hershowi tz ( Conn. ) 177 A ti. 262, decided January, 193 5. All
questions raised in the case at bar are carefully considered in an
able opinion delivered by the Chief Justice , of the Connecticut
Court. We submit that the argument advanced and the
22*
reasons asserted in *the opinion are so strong and convincing that our court should· adopt it in its decision of this case.
We quote from a portion of the opinion found on page 266 :

"Negligence occurs where one under a duty to exercise
a certain degree of care to avoid injury to others fails to
do so. · (City authorities). The duty is imposed by law,
either directly by establishing specific or general rules of
conduct binding upon all persons, or indirectly, through
legal agreements, made by the p~rties concerned. We
recently pointed out that negligence may be the outgrowth of precedent contractual relationship, but that it
may also arise in situations where there is no thought of
any such underlying relationship, as in the ordinary case
where two automobiles meet in the highway, and we added : Broadly considered, it might be said that the duty
to exercise reasonable care arises whenever the activities
of two persons come so in conjunction that the failure to
exercise that care by one is liable to cause injury to the
other. ( Citing authorities). Whenever one person is by
circumstances placed in such a position with regard to
another that every one of ordinary sense who did think
would at once recognize that if he did not use ordinary
care and skill in his own conduct with regard to those
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circumstances he would cause danger to ther person or
property of the other, a duty arises to use ordinary care
and skill to avoid such danger. ( Citing authorities).
In the final analysis this is the real basis upon which
the law imposes upon a physician, a bailee, an attorney,
and other persons standing in such relationship, an obligation to exercise a certain degree of care or skill~ It is
because he is intrusted with the person or property of
another or has assumed the performance of an act which
may affect the rights of another under such circumstances that, unless he uses proper care, that other will
suffer injury, that the law imposes or implies a duty to
use such care. In other words, the particular facts which
23*
bring two persons into *a relationship to each other are
not necessarily controlling, but the true test is, speaking
generally, being in that relationship, are the circumstances such that one, in the performance of some act
within the scope of that relationship, unless he uses proper care, is likely to do injury to the person, property, or
rights of the other. If a man will set about actions attended with risk to others, the law casts on him the duty
of care and competence. It is equally immaterial that the
defendant may have ,bound himself to do the act, or to
do it competently. The undertaking, if undertaking there
was in that sense, is but the occasion and inducement of
the wrong. ( Citing authorities). It is in this sense that
negligence grows out of contracts as nuisance may grow
out of negiigence. ( Citing authorities).
Where there is a precedent relationship, all that is necessary to furnish a basis for an action of negligence is
that there be present the elements necessary to establish
such a cause of action, and if that is so, that that relationship is one of contract is, no sound reason why the action
should not lie."
In support of ·our position, we respectfully call the Court's attention to authorities from other jurisdictions, as follows: Diamond
v. Drew (Tenn.) 68 S. W. (2nd) 955; White v. luge (La.) 147
So. 72; Crowe v. Bixby (Mass.) 129 N. E. 433; Jonin v. E. D. &
M. Corp. (N. J.) 151 Atl. 640; Wolfe v. Jossey (Ga.) 157 S. E.
233; Wallace v. Adams 169 S. E. 852; Hodges v. Hilton (Miss.)
161 So. 686; Rittsky v. Santa Lucia (Ohio) 170 N. E. 599..
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The Trial Court adopted our view of law on this question. A
demurrer was filed to the notice of motion for judgment. It
24*
was extensively argued bdore the Trial *Court with the
result that the demurrer was oyerruled. Likewise, the Trial
Court overruled the motion to strike the evidence on the question
thus presented. ( See opinion of the Trial Court on pages 101 and
102 of the Record.
rinally, for the reasons herein stated, your petitioner prays for
a writ of error and supersedeas to the judgment aforesaid and that
said judgment may be reviewed and reversed.
Counsel for petitioner respectfully state that they desire to orally
present their reasons for reviewing the decision herein complained
of.
Counsel for petitioner hereby certify that on the 17th day of
January, 1940, they mailed to counsel for the defendant a true and
correct copy of this petition.
Notice is further given that if the writ of error and supersedeas
herein prayed for is awarded, petitioner will rely upon this petition
as her opening brief in this court.
Respectfully submitted,
HAZEL ALMOND NEWMAN
By WALKER & TAYLOR
Counsel
By T. W. MESSICK
· Counsel
WALKER & TAYLOR and
T. W. MESSICK,
Counsel for Petitioner.
25*

*CERTIFICATE

I, T. W. Messick, an attorney practicing in the Supreme Court
of Appeals of Virginia do certify that in my opinion there is error
in the judgment of _the Corporation Court of the City of Charlottesville, Virginia, pronounced on the 21st day of September, 1939, ·
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herein complained of and that the same should be reviewed and
reversed.
Given under my hand this 17th day of January, 1940.
T. W. MESSICK
Received January 18, 1940.
M. B. WATTS
Writ of error and supersedeas granted.
Bond $300.00.
1/31/40 H. B. GREGORY.
M. B. WATTS
Received February 1, 1940.
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VIRGINIA :-

IN THE CORPORATION COURT OF THE CITY
OF CHARLOTTESVILLE

HAZEL ALMOND NEWMAN, Plaintiff,

v.

Notice of Motion-In Tort

JOHN E. EARLY, Jr., Administrator
of the estate of John E. Early, deceased,
Defendant.

Pleas before the Corporation Court of the City of
Charlottesville, September Term, 1939.
BE IT REMEMBERED that heretofore, on the 3rd
day of April, 1939, came the plaintiff in the above entitled action and caused to be returned to the Oerk's
Office of the aforesaid court her notice of motion for
judgment in tort against the defendant administrator;
which said notice, being duly executed upon the said defendant on April 1st, 1939, and returnable before said
court on April 17th, 1939, is in words and figures following, to-wit :page 3

~

NOTICE OF MOTION

TO: JOHN E. EARLY, Jr., Administrator of all and singular
the goods and chattels of John E. Early, deceased.
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You are hereby notified that on the 17th day of.April, 1939, at
10 :00 A. M. of that day or as soon thereafter as it may be heard,
the undersigned will move the Corporation Court of the. City of
Charlottesville, Virginia, at ~he Court House thereof in the City
of Charlottesville, Virginia, f.or a judgment against you for the
sum of Twenty-five Thousand ($25,000.00), Dollars, which sum
is due and owing by you to the undersigned for damages, wrongs
and injuries hereinafter set forth, to-wit:That on December 30th, 1938, you, the said John E. Early, Jr.,
qualified as Administrator of all and singular the goods and chattels
of John E. Early, deceased.·
That on and prior to the 22nd day of August, 1936, the said
John E. Early, during his lifetime, was the owner of a certain
house and lot, situated in the City of Charlottesville, Virginia, and
known and designated a$ number 1312 Early Street.
That the said John E. Early desired to rent or lease. said property, and on the 22nd day of August, 1936, he entered into an
agreement or contract of rental or lease with William P. Newman,
who was at that time and still is the husband of the undersigned.
That under and by virtue of the terms of said contract of rental
or lease, said premises were demised or let to the said William P.
Newman to be used and occupied by him and his family as a dwelling house. That under and by virtue of said agreement or contract
of rental or lease, the premises were let or demised on a monthly
basis, yielding to the said John E. Early a monthly rental.
page 4 ~ Likewise, under and by virtue of said agreement or contract of rental or lease, it was covenanted and agreed by
said John E. Early that he would keep and maintain the premises
during the time they were let or demised in good repair and condition and would keep and maintain said premises in a reasonably
safe condition for the use of said '\i\Tilliam P. Newman and family.
That pursuant to and by virtue of the terms of said agreement ·
or contract of rental or lease, the said William P. Newman, together with the undersigned and other members of his family, entered into possession of said premises on or about 1:he 22nd day of
August, 1936. That during the period of time the said William
P. Newman occupied said premises, he faithfully and fully complied
with all the terms and conditions imposed upon him by virtue of
said agreement or contract of rental or lease.
That said John E. Early during his lifetime did not keep and
perform the terms, covenants and conditions imposed upon him un-
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der and by virtue of the terms of the said agreement or contract
of rental or lease in that the ·said John E. Early did not keep and.
maintain said premises in good repair and condition and did not
keep and maintain said premises in a reasonably safe condition for
the use of his said tenant and for the purposes for which said·
premises were demised to let.
That said John E. Early negligently and carelessly permitted,
suffered and allowed the front porch of the dwelling house situated on said property to become and be out of repair and in an unsafe, defective and dangerous condition, and in particular did he
suffer and permit said porch near its southern end to become and
be out of repair and in an unsafe, defective and dangerous condition.
That said John E. Early during his lifetime did not keep or perform the terms, ·covenants and conditions of said agr~ement or
contract of rental or lease, but on the contrary, negligentpage 4 ~ ly and carelessly suffered and permitted the front porch
of the dwelling house situated on said premises to become and be out of repair and in an unsafe, defective and dangerous condition in that he permitted the sills underneath the flooring
of said porch, which sills supported the flooring of said porch, to
become and remain in a decayed, weakened, rotten, unsafe and defective condition. That said sills constituted th~ support necessary
to keep the flooring of said porch at or near its southern end in a
reasonably safe condition for the use of his said tenant for the purposes for which said premises were demised or let.
That on or about the 1st day of April, 1938, and during the
lifetime of said John E. Early, due and proper notice of the aforesaid, unsafe; defective and dangerous condition was brought to the
attention of the said John E. Early in that on or about that date,
the said John E. Early was advised that certain repairs were nee..
essary to a post ,yhich supported the roof over said porch and connected with the floor of said porch at or near the southwest corner
of said porch. The said John E. Early on or about said date was
notified that said post had become and was in a decayed and rotten
condition at the bottom of said· porch and that by reason of its
decayed and rotten condition it was disconnected from the flooring
of said porch.
The undersigned charges and avers that on or about the 1st
day of April, 1938, and at the time notice was given to the said
John E. Early that repairs were necessary to render said porch in
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a reasonably safe condition, the said John E. Early was further
notified that unless said repairs were made, his said tenant would
vacate the premises and would not continue to pay the rental
therefor.
Whereupon, the said John E. Early covenanted and agreed
to make said repairs as an inducement to his said tenant
page 5 ~ to remain in possession of said premises. The undersigned further charges and avers that said tenant was under
no obligation to the said John E. Early to remain on said premises,
but relying upon the promise and agreement of the said John E.
Early to keep and maintain said premises in good repair and in a
reasonably safe condition for the purposes and use for which they
were let or demised, and further upon the agreement of said John
E. Early to make said repairs and put said premises in a reasonably
safe condition, remained in possession of said premises and continued to pay the rental therefor.
The undersigned further charges and avers that on or about the
1th day of April, 1938, the said John E. Early was again notified
of the necessity of making repairs to the porch of said dwelling at
or near its southern end, and the said John E. Early was likewise
notified that unless said repairs were made and said premises put
in a reasonably safe condition that his said tenant would vacate
said premises and would not pay the rental therefor.
The undersigned further charges and avers that the said John
E. Early as an inducement to have his said tenant remain on said
premises again promised and agreed that he would make repairs
and render said premises in a reasonably safe condition for the purposes and use for which they were demised or let. That relying
upon the promises and agreement of said John E. Early to make
said repairs and render said premises in a safe condition, his tenant
proceeded to remain in possession of said premises and to pay the
rental therefor.
.
The undersigned further charges and avers that the said John
E. Early, not regarding his promises, undertakings and agreement,
·
failed to make said repairs to the porch on the front of
page 6 ~ ·the said dwelling, and that by reason of his said failure
to make said repairs, he negligently and carelessly suffered and permitted said premises to become and remain in an unsafe, defective and dangerous condition.
That on or about the 1st day o.f June, 1938, and while the undersigned, in the exercise of reasonable care, was standing on said
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porch, located on the front of said dwelling and in close proximity
to the southern end of said porch, the sills or supports of the flooring of said porch gave away or collapsed due to their decayed,
rotten and defective condition, thereby causing the flooring of said
porch to give away or cave in, and thereby throwing the undersigned violently off of said porch and on to the ground greatly injuring
the undersigned as will hereinafter appear.
The undersigned further charges and avers that she did not know
of the defective and unsafe condition of the sills or supports of
the flooring of the said porch. The undersigned further charges
and avers that such d.efective and unsafe condition of said sills
could have been discovered by the said John E. Early if he had
caused a reasonable inspection to have been made of said sills or
S\tpports under the flooring of said porch. The undersigned further
charges and av~rs that, had the said John E. Early have made the
repairs which he promis~d and agreed to make, and which he was
notified it was necessary to make, he would have discovered by the
exer'cise of reasonable care the unsafe, defective and dangerous condition of the sills or supports of the flooring under said porch.
The undersigned further charges and avers that she was seriously and permanently injured by reason of the negligence and carelessness of the said John E. Early in failing to keep anp maintain
said premises in a reasonably safe condition as he undertook, promised and agreed to do, and that she was seriously and
page 7 ~ permanently injured through no fault or neglect on her
part.
By reason of the carelessness and· negligence of the said John E.
Early, the undersigned was with great violence and force thrown
, from said porch and onto the ground, thereby receiving serious
and permanent injury to the back, hips, and spinal column and legs
of the undersigned, necessitating a major operation to the back
_ and spine of the undersigned.
As a further result of the injuries caused by the negligence of
the said John E. Early, the undersigned has been caused to suffer
, great mental anguish and physical pain, and will permanently continue to so suffer, and she has been permanently injured in and
about the back, spine, hips and limbs, and has been obliged to pay
and expend large sums of money for doctor's bills, hospital bills
and nurses' hire in and about endeavoring to be relieved and cured
of her said injuries, and has been forced to lose a great deal of
time from attending to her usual and ordinary duties and from
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engaging in any productive occupation, and has suffered and will
continue to suffer great loss in being unable to attend to her usual
and customary duties.
.
All of which the undersigned charges and avers were proximately caused by the carelessness and negligence of the said John E.
Early during his lifetime.
Wherefore the undersigned will ask judgment of said Court in
the sum of Twenty-five Thousand ($25,000.00) Dollars, at the time
and pla~e hereinbefore set out, against the said John E. Early Jr.,
Administrator of all and singular, the goods and chattels· of John
E... Early deceased.
At which time and place the said Administrator can
page 8 ~
appear and show cause, if any he has and can show, why
judgment should not be rendered against him as aforesaid.
Respectfully,
HAZEL ALMOND NEWMAN,
T. W. MESSICK
By Counsel.

T. W. M.ESSICK, p. q.

Upon the reverse side of the manuscript cover of the foregoing
notice of motion appear the following endorsements, to-wit :"Executed in the City of Charlottesville, Virginia, this 1st day
of April, 1939, by delivering a true copy of the within notice of
motion, in writing, to John E. Early, Jr., Administrator of all and
singular the goods and chattels of John E. Early, deceased, in
person.
'

(Signed) E. J. MARTIN, Sergeant
City of Charlottesville, Ya."
Also the following:"Returned executed to the Clerk's Office April 3rd, 1939.
(Signed) C. E. MO~AN, Clerk."

'
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DEMURRER

Comes new the defendant, John E. Early, Jr., Administrator of
the estate o'f John E. Early, deceased, and says that the notice of
motion for judgment in this action is insufficient in law and does
not state any cause of action against the defendant, and for grounds
of demurrer says:
.
( 1) That said notice of motion does not allege the existence of
any relationship· between the plaintiff and John E. Early, which
would give rise to any duty on the part of said John E. Early to
_ the plaintiff to keep the premises leased to plaintiff's husb~nd in
repair, or in a safe condition.
(2) That the several agreements by John E. Early with respect
to repair of the premises leased by him set forth in said notice
motion are alleged to have been made with the plaintiff's husband
and not with the plaintiff, and said notice of motion does not allege any facts which would give to the· plaintiff a right of action
for breach of said alleged agreements.
( 3) That the damages which the plaintiff claims to have suffered
are not such as might properly be recovered in an action for breach
of the agreements alleged in said notice of ·motion.
( 4) That the damages which the plaintiff claims to have suffered are not alleged in said notice 6f motion to have been caused by
, any breach of any duty owing by the said John E. E.arly to the
plaintiff.
HOMER :RICHEY

J. RUSSELL EARLY
WALSH & WADDELL, p. d.
page 10~

ORDER-April 17th, 1939

On this the 17th day of Apri~, 1939, came the parties to the
above entitled action, the notice of motion in which is returnable fo
this date, and, upon motion of said plaintiff's counsel, it is ordered
that this action be now docketed and continued.
Thereupon, on motion of counsel for said defendant, leave is
granted him to file his demurrer to said plaintiff's notice of motion
herein. And the same is accordingly done and May 10th fixed for
the hearing of argument upon said demurrer."
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ORDER-May 10th, 1939

On this the 10th day of May, 1939, came the parties to the above
styled action, by- their respective attorneys. And thereupon the
said plaintiff, by counsel, joined in the demurrer heretofore filed
by said defendant to said plaintiff's notice of motion herein.
And the Court, having fully heard the argument of counsel upon
the aforesaid demurrer, being of opinion that, in the. absence of
controlling Virginia authority upon the issue therein raised,-while
the weight of authority indicates that said plaintiff's action as set
forth in said notice of motion is insufficient in law to support a .
yerdict and judgment for damages, yet said plaintiff is entitled to a
trial of her said action upon its merits doth overrule said demurrer;
to which action and ruling of the Court the defendant, by counsel,
excepts upon the grounds specified in his said demurrer.
It is accordingly ordered that this case be now continued, the
same being fixed for trial on June 20th, 1939.

page 11.~ ~VIRGINIA :
IN THE CORPORATION COURT OF THE CITY
OF CHARLOTTESVILLE
HAZEL ALMOND NEWMAN, Plaintiff,

v.
JOHN E. EARLY'S Administrator, Defendant.
·TRANSCRIPT OF EVIDENCE TAKEN
IN OPEN COUR,T SEPTEMBER 20,
and SEPTEMBER 21, 1939.

APPEARANCES: For the PlaintiffMR T. WARREN MESSICK,
of Roanoke, Virginia.
·
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Mr. W. P. Newm,an
MR. E. V. WALKER, of
Charlottesville, Virginia
For the DefendantMESSRS. \VALSH & WADDELL,
of Charlottesville, Virginia.
MR. HOMER RICHEY, of
Charlottesville, Virginia.

It appearing· after the Jurors had been examined by the
Court that there was one juror needed to complete the
panel, it was stipulated and agreed by counsel for the
Plaintiff and Defendant, by and with the consent of the
Court that the trial should proceed with a jury of six,
rather than a jury of seven:
MR. W. P. NEWMAN,
the first witness, called for th,e Plaintiff, being first duly sworn, testified as follows :
page 12~

EXAMINATION IN CHIEF.

By Mr. Messick:

Q. You are Mr. W. P. Newman?
A. Yes, sir.
Q. How old are you, sir?
A. Forty nine in October.
Q. What do you do Mr. Newman? What is your occupation?
A. Mechanic. Automobile mechanic.
Q. Who do you work for?
A. Calhoun-Watts Motor Company.
Q. Mr. Newman you are the husband of Mrs. Hazel Almond
Newman, Plaintiff in this case, ~re you not?
A. Yes.
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Mr. W. P. Newman
Q. During the year 1938, did you occupy a dwelling house that
belonged to Dr. Early?
A. Yes, sir.
Q. When did you rent that property from Dr. Early?
A It was August 1936.
Q. I believe the exact date was August 22, 1936, is that correct?
A. It was during August; we moved on the 22d. We moved in
the house on the 22d of August, and I am sure it was August of
1936..
Q. What was that house number?
A. 1312.
Q. What Street~
page 13 ~
A. Early Street.
Q. City of Charlottesville?
A. Yes, sir.
Q. Did you rent that property as a dwelling house for yourself
and family?
·
A. Yes, sir.
Q. Where did: you see Dr. Early in connection with the renting
of that property?
A. In his office.
.
Q. According to your agreement with Dr. Early was this property rented on a yearly basis or a monthly basis?
A. Monthly.
Q. Did you see the property before you rented it?
A. Yes, sir.
.
Q. When did you see it? •
A. I saw it the night before, he gave me the key and I went in.
Q. Did you have any understanding or agreement with Dr. Early
in regard to making any repairs or keeping the house in repair?
A. Yes, sir I told him I wanted it repaired~ and he told me he
always kept all his houses in good repair.
Q. Would you have r_ented that house, if you had to keep the
house in repair?
A. No, sir.
page 14~ Q. As I imderstand it, Dr. Early told you that he kept
all his houses in a good state of repair?
A. He did.
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Mr. W. P. Newman
Q. And that he w9uld keep this house in a good state of repair?
A. Yes, sir, he did.

Mr. Walsh: If your Honor please, we want to object to the
introduction of the evidence with respect to a promise to repair or ·
keep in repair. We submit that it is irrevelant to the issue in this
case, it does not change the liability. If your Honor cares to, we
wlll argue that at a later stage in this trial. We would also like
to object to all evidence of this character and have it understood
that we are objecting to all such evidence in this record.
The Court: The objection is over-ruled, subject to any change
that the Court make make in it during the progress of the trial.
Mr. Walsh: We except to the ruling of the Court.
Mr. Messick: I thought that question was pretty thoroughly gone
into in that other argument we had.
Q. Mr. Newman at the time you moved into the property were
any repairs necessary to the back porch of that house?
A. Yes, sir.
Q. What was the trouble with the back porch?
page 15 ~
A. There was a hole in the floor, some of the boards
was rotten.
Q. Did you call that to Dr. Early's attention or not?
A. I did.
Q. What did he tell you with reference to ~he hole in the floor
of that back porch ?
A. He told me he would have it fixed.
Q. In the spring of 1937 did Dr. Early make any repairs to that
back porch, and if so what were they?
A. He put about half of the floor in.
Q. I am talking about the spring of 1937, now?
. A. That is right the spring of 1937.
Q. He repaired about half of the floor of the back porch?
A. Yes, sir. ·
Q. Did that cover that hole that you spoke of?
A. Yes, sir.
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Mr. W. P. Newman
Q. Tell the Jury whether or not you had _requested, Dr. Early
and notified him of that condition before he did it?
A. Yes, sir.
Q. Also in the year 1937, did anything happen to the water tank
in the house ?
A. Yes, sir, the rust had eaten a hole and we came home one
night and found the kitchen was flooded with water.·
Q. Did you notify Dr. Early of that condition?
A. Yes.
page 16 ~
Q. Was any repairs made to that tank?
A. Yes, sir, he ordered a new tank and had it put in.
Q. How long after you called that to his attention was it before
he made the repairs to that tank?
A. He ordered the tank and I think it was probably a week be~~~

a

.

Q. Along in what part of 1937 was that?
A. I couldn't tell you to save my life, I never kept much track
of the dates.
Q. Was it after he had repaired the back porch?
A. Yes, sir.
Q. Coming down to the front porch of this house.
( At this point it is agreed that certain pictures of the house at
1312 Early Street should be introduced in evidence, as follows:
Exhibit WPN No. 1, showing a side view,; Exhibit WPN No. 2,
showing a front view; and Exhibit WPN No. 3, <;t corner view).
Take first Exhibit No. 1, does that show the house that you rented?
A. Yes, sir.
Q. More particub1rly the south west corner of the house, is that
correct?
A. Yes, sir.
Q. Picture No. 2, is that a front view of the house?
A. Yes, sir.
Q. Picture No. 3 is that half of the house, to-wit the south west
corner?
A. Yes, sir.
page 17 ~

Mr. Messick: We introduce those still pictures as Exhibits
WPN No. 1, No. 2 and No. 3, as marked.
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Mr. W. P. Newman
Q. Mr. Newman, what is the approximate length of that porch?
A. I imagine it is 26 or probably 28 feet.
Q. What is the heighth of the top of the floor of that porch from
the ground at the south west comer ?
A. It is two feet, maybe an inch or two over.
Q. Mr. 'Newman referring to your Exhibit No. 1, I notice a
fence in this picture, a wire fence?
A. Yes, sir that is right.
Q. About what is the approximate distance of that wire fence
from the south west corner of that porch?
A. I imagine it is about two feet.
Q. Tell the Jury whether or not there is a barb wire on the top
of that fence?
·
· A. Yes, sir, there was one on there then.
Q. From this south west corner over to this barb wire fence, I
understood you to say it , vas approximately two feet, is th~t correct?
A. Yes, sir.
Q. Does that fence separate your house from 1316 Early Street?
A. Yes, sir, just a narrO\v walkway between the fence and the
house.
Q. In March of 1938, with reference to this post or
page 18 ~
column on the south west corner of the house, did you
notice anything in regard to that?
A. I noticed the bottom was rotten?
Q. The bottom of what?
A. The column.
Q. Was it rotten where it connected with the floor of the porch?
A. Yes, sir it was loose.
Q. How loose was it?
A. You could just push it out with your hand from the porch.
Q. Did you personally call Dr. Early's .attention to that condition?
A. My wife called it to his attention.
Q. You were not present when it was called to his attention?
A. No, sir.
Q. At that time Mr. Newman did you know anything in regard
to the sills or supports under the floor of that porch?
A. No, sir.
1
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Mr. W. P. Newman
Q. Was there anything on the top of that porch to indicate to
you that there was anything wrong with the sills or supports of·
that porch at that time?
A. No, sir.
Q. I believe Mrs. Newman fell and was injured about
page 19~
the first of June?
A. I think it was, yes, sir.
Q. After her injury was any repairs made to the sills under that
porch and this post on the south west corner?
A. Yes, sir.
Q. Who made those repairs?
A. Mr. Dowell.
Q. At whose instance and request?
A. Mrs. Newman's.
Q. Who sent him there to do the work?
A .• Dr. Early.
Q. Dr. John E. Early?
A. Yes.
Q. Did you see these sills that supported the floor of that porch
when they were taken out and repaired?
A. Yes, sir.
Q. Tell the Jury what was the condition of the sills under that
porch?
A. The one on the front was rotten, you could pull it apart with
your hand.
Q. Do you mean by that the one on the south west corner?
A. Yes, sir, right down here. ( Indicating on picture the front
facing board at the south west corner).
Q. The sill on the front of the house, which is the
west side of the house, you indicated was rotten, and
page 20 ~
you indicated. it was rotten down to the south west corner, is that correct?
A. That is correct
Q. And you say you could t~ke it and crumble it with your hands,
that is the end of the sill that the column rested on, is that correct ?
A. Yes, sir.
· Q. What was the condition of the sill on the south end?
A. I don't know exactly about that one on the south end, because
one was laying out there and the kids were chopping it up for the
wood.
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Mr. W. P. Newman
Q. Did you see the sill that cameA. (interrupting) I saw all those boards on that side that had
been taken off.
Q. Did you see this condition on the south west corner after Mrs.
Newman fell?
A. .Yes, sir.
Q. I want you to tell the Jury whether or not the floor on that
corner had caved down or whether it was connected with that post?
A. It was not connected with the post.
Q. How much had it gone down?
A. I would say it had gone down two or three inches, right on
the comer.
page 21 ~
Q. After Dr. Early repaired this front porch at the
south west corner, did he later that same year make repairs to the balance of the back porch?
A. Yes, sir.
Q. Since your wife was injured has she been able to perform
her household duties or do any work of any kind?
A. Just a little, not so much. She could do a little work, but
not so much, she cannot stoop at all.
Q. How many children do you all have?
A. Five.
Q. How old are these children?
A. The oldest one is sixteen and .the youngest eight.
Q. All living with you all?
A. Yes.

By a Juror : Was this picture taken before or after the repairs?
Mr. Waddell: After. They were taken in June, last June, June
of this year, just before this case was set before.
CROSS EXAMINATION.
By Mr. Walsh:
Q. Mr. Newman, you say that Dr. Early gave you the key the
night before you rented the house?
A. Yes.
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Q. You went over and looked it all over, did you not?
A. Yes.
Q. Now you state that was in August of 1936?
page 22 ~
A. Yes, sir.
Q. And you stayed there until what time?
A. The 15th of November 1938.
Q. You were there a little over two years?
A. Yes, sir.
Q. And that porch, when you went there, was all right?
A. That front porch was.
Q. The front porch was all right?
A. Yes, sir.
Q. You didn't discover anything wrong with the front porch until March of 1938, is that right?
A. I guess it was March of 1938.
Q. I think that is what you said on your direct examination, is
it not?
A. Yes.
Q. Then you discovered that the column was rotten at the bottom?
A. Yes, sir.
Q. So that it was loose?
A. Yes.
Q. Did you nail it back or what did you do about that?
A. I ~idn't do anything. My wife notified Dr. Early.
Q. Did you rope off that end of the porch?
A. No, sir.
Q. Did you tell the children not - to use that end of the
porch?
page 23 ~ . A. We told the children to watch, because we were
afraid it would drop down from the top. I tried to wedge
it back. I took a little piece of wood and stuck it up on there and
pushed it up on there tight.
Q. The column was loose and you wedged it back, is that right?
A. Yes, just used a little piece to keep it from swinging out.
Q. And you warned the children about it?
A. My wife did.
Q. You didn't know anything about the sills underneath?
A. No, sir.
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Q. Dr. Early didn't know anything about the sills ,undern~ath,
either did he?
A. I didn't and I don't suppose he did ..
Q. Now you say that sometime after Mrs. Newman had her fall
Dr. Early had the porch repaired?
A. Yes, sir.
Q. You didn't see the repairs when it was going on,- you saw
the boards there after you came home at night; is that correct?
A. Yes, sir that is right.
Q. Now do you know that the facer or outside trimming board
was taken off?
A. Yes, sir.
page 24 ~ Q. And it was under that front facer board that a part
of the joist was discovered to be rotten, is that right?
A. That is right.
Q. So that you couldn't and Dr. Early couldn't have by an ordinary inspection found out anything about that joist underneath?
A. Unless he looked underneath, he couldn't. .
Q. He would have to take the facer board off, wouldn't he?
A. No, he could get down underneath and have seen it.
Q. When you got down underneath do you know whether there
was a double joist or not?
A. No, I don't know that.
Q. You don't know whether there were two joists along there
or not?
A. No.
Q. Wasn't that a double stringer along the front?
A. I couldn't tell you.
Q. And if it was a double stringer you couldn't see the stringer
or joist. that was between the facer board and the inside stringer,
could you?
A. If it was a double stringer you could not.
Q. You couldn't see that if it was inside the facer, could you?
A. No, but still if there had been a double stringer it would
not have gone down; I don't think there was a double
stringer.
page 25 ~
Q. Did you look at it after the.accident happened, before the repairs were made?
A. No sir, I didn't go underneath there and look.
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Q. You didn't go underneath then?
A. No.
Q. Why didn't you go underneath and see what it was that
caused Mrs. Newman to fall.
A. Because Dr. Early said he was going to fix it.
Q. You knew it hadn't been fixed, didn't you?
A. I couldn't fix it, I didn't have the material.
Q. Why couldn't you have fixed it.
A. If I had gone and got lumber I could have.
Q. How much rent were you paying?
A. Eighteen Dollars.
Q. Of course, if you thought there was anything ·serious, you
could have gotten tools and lumber and fixed it and taken it out of
the rent, couldn't you?
A. Dr. Early had been making repairs, he never told me to do
that.
Q. You knew that was a fact though, that you could do that?
A. I didn't know that, no, sir.
Q. When was the first time you looked at the sills?
A. The first time I ever saw the sills to know of, was the night
Mr. Dowell took it out.
Q. How long after the accident was that?
A. I couldn't tell you, it was quite a while.
page 26}
Q. It happened the first of June, do you mean June,
July, August or September?
A. I could not tell you exactly I don't remember the dates, I
know Mr. Dowell took' it out.
Q. Did you continue to use the porch?
A. Some. We didn't go on that end of it.
Q. Did you try the porch to see about that end after the accident?
A. I didn't look under it.
Q. Did you walk on it?
A. I walked on it up near the h~use. I could see where the post
set on the floor, it was rotten and the post was swinging off.
Q. Do you mean to tell this Jury that when Mrs. Newman fell
that you didn't look underneath the porch, which was entirely open
to see what caused her to fall. Have you any explanation for that
as to why you didn't look underneath the porch to see the condition there?
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A. She told Dr. Early to have it fixed and we were looking for
the man to fix it every day. I get home from work late and I go
to work early. .
Q. In June there are two hours of day light after you get off
from work, aren't there?
A. Yes, sometimes it is.
Q. You never bothered to look underneath to find out what was
the condition of that porch, did you?
A. 1'.'To, sir.
· page 27 ~
Q. You didn't go there and try the sills, did you-?
A. No I didn't walk on it.
Q. Now ~id you see or do you know whether anything was done;
any repair made, or renewal made to the end stringer, that is the
one that runs from the brick column to your house?
A.· No, sir, I don't. I know the board was taken off.
Q. That is the facer board or facing board, the thin outside
board?
A. Yes, sir.
Q. They put on a new board?
A. Put on the same board, it was taken off and put back.
Q. You don't know whether that was removed or what was the
condition of that end stringer at all. ·
A. No, sir.
Q. The piece that you say you could crumble in your hand I
wish you would describe that to the Jury that you saw outside on
the ground after Mr. DowelL had been there, about how long was
that piece?
A. I imagine it was eight feet maybe longer.
Q. Piece about eight feet long?
A. That is how much he spliced in. He went back· and cut off
about middle way of the column.
Q. And put that new piece in?
A. Yes.
.
Q. Part of that was totally rotten is that correct?
A. The end down for quite a ways from the post you
page 28 ~
could pinch it up with your hands.
Q. How much of it-if this was the board, and the board was
eight feet long, this piece of 2x8 or 2x6, how much of this could
you crumble with your hand?
l

1
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A. The end and the top where the floor was nailed, that was so
:rott~n it would not hold the nail.s, that is why Mr. Dowell had to ,
take up some of the floor.
·Q. He took up some of the floor too?
A. Yes.
Q. How much was it rotted.
A. At the. end it was all the way through.
Q. This whole end here?
A. Yes, sir.
Q .. About how far back of that eight feet was it rotten like that,
so you could crumble it with your hand?
A. I would say two or three feet, maybe more than that, and the
top edge was all the way, where the floor was nailed down.
Q. Obviously that was not holding the floor and the porch at that
~nd was it?
A. I don't imagine it would hold much.
Q. Then if it had gone down it would have gone down all the
. way, wouldn't it?
A. It would have gone down ·until the end one struck on the
brick pillar, the end sill was narrower.
Q. You think then that the end sill did not· rest on
page 29 ~ the brick column? ·
A. I don't know whether it did or not.
Q. Did you ever look under there to find out?
A. Not since he fixed it.
Q. Did you ever look before?
A. Not before either.
Q. Then you don't know whether it rested on the brick pillar
or not?
A. No, sir, I never looked.
Q. Was the floor after the repair level or not?
A. Well it has a little fall at the front, I think.
Q. And before the repair was it level just like it was afterwards?
I mean by that level, but sloping towards the front?
A. It was down on that corner a little, before it was repaired. It
was low, after it was repaired it brought it up just like it should
have been.
·
Q. Do you mean by that that before the accident that that corner
was low?
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A. It was low from the post on one side of that post. The floor
around that post was all rotted before the accident?
Q. Before the fall?
A. Yes, sir.
Q. I thought you said the column was rotted?
A. It was.
Q. Had the porch sunk at that pillar sill, brick pillar,
page 30 ~
before the accident?
A. It sunk when the accident happened. I imagine the weight
on it cause it to crack and drop enoughQ. I am riot asking you that, I am asking you whether that corner had sunk before the accident?
A. I didn't pay any attention to that corner and I don't know.
Q. After the repair the porch was just as level, with a slight slope
towards the front as it was before the accident?
A. I suppose it was, it looked to be.
Q. There was nothing in the floor of the. porch or the appearance
of the porch before the fall to indicate that there was anything
wrong with it, was there?
A. I didn't notice anything.
RE-EXAMINATION.
By Mr. Messick:
Q. In this picture, your exhibit No. 3, I notice a faint line on
this column on the south west comer of the porch, about four or
five inches above the floor, what is that?A. That is where that post was cut off and two blocks put in to
build it up.
Q. Instead of putting in a new column, they cut off ·the post
and put in two blocks there?
A. That is right.
page 31 ~
Q. That is shown by those two faint or shady lines?
A. Yes, sir.

Witness stood aside.
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MISS VIRGINIA ROHR,
another witness for the Plaintiff, being duly sworn, testified as
follows:
EXAMINATION IN CHIEF.
By Mr. Messick:
Your name is Miss Virginia Rohr?
Y~.
·
How old are you Virginia?
Seventeen today, eighteen tomorrow.
Do you attend high school?
Yes, sir.
Here in Charlottesville?
Yes, sir.
Q. What grade are you in?
A. Fourth year.
Q. A Senior?
A. Yes, sir.
Q. Miss Rohr, I believe in June 1938, you lived at 1316 Early
Street, did you not?
A. Yes, sir.
Q. Is that next door to where Mrs. Newman lived?
A. Yes, sir.
Q. A wire fence separated the properties, did it not?
A. Yes, sir.
Q. Is this the first time you have ever been on· the witness
stand?
p~ge 32~ A.. Yes, sir.
Q. On the top. of that barb wire fence was there a
wire on top of it?
·
A. There was.
Q. The first pf June of last year, you told us you lived next door
to Mrs. Newman, did you see anything of Mrs. Newman that day?
A. I called her out on the porch to see my evening dress.
Q. Where were you Miss Rohr when Mrs. Newman was looking
at your evening dress ?
Q.
A
Q.
A.
Q.
A.
Q;
A.
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A. On my porch.
Q. You were -standing on your porch?
A. Yes.
·
Q. That is just the distance between the t}VO properties?
A. Yes, sir.
Q. Where was Mrs. Newman standing?
A. She was standing on her porch a few feet back from the end
of the porch, about half way from the house and the front of ·the
porch.
.
Q. She was standing on the southern end of the porch about half
way from the wall and the front of the porch then?
A. Yes.
Q. Did anything happen to Mrs. Newman there as she was
standing there talking to you?
A. Well she was talking to me about the dress and something gave way and ca~sed her to fall and in trying
page 33 ~ to catch herself, she caught the post, and that was loose
•
and threw her in the yard. She caught herself to keep
from falling forward, because the barb wire fence was there, and
it twisted her around as she fell into the yard.
Q. You said something gave way?
A. I heard something, but I couldn't say what it was.
Q. You heard something break?
A. Yes, I thought so.
Q. From where did the noise come from?
A. I don't know.
Q. Did it come from your side of the fence or hers?
A. Hers.
Q. From. out in the yard or from the porch?
A. I don't remember about it.
Q. It happened about a year and half ago, didn't it?
A. Yes, sir.
Q. What did it sound to you like made the. noise?
A. I couldn't say, it sounded like something cracked, but I
couldn't say what it was, because I don't know.
Q. I believe you told the Jury, Mrs. Newman grabbed for this
post?
A. Yes, sir.
Q. Was that post fastened to the porch floor or was it rotten
at the bottom?

.....
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A. It was rotten at the bottom.
Q. After Mrs. Newman fell was she able to get up?
page 34 ~
A. Not at first, she sat there a few minutes, then she
got up and went in the house.
Q. How did she get in, did she walk in or crawl in?
Mr. Richey: We object to" the question it is leading.
Mr. Messick: I withdraw the question.
Q. Do you recall, young lady, as to how she got in the house
after she had. fallen ?
·
A. Not exactly.
Q. Was there anything about Mrs. Newman to indicate that she
had been hurt by the fall?
A. Only when she went in she was holding her back, she told
me she thought she had broke· her back or hurt her back.
Q. Miss Rohr. since Mrs.' Newman fell_ out there, has she been
able to do her work around the house, or what has been her condition?
A. Not that I know of, she didn't do her washing, I remember,
because she hired someone to do that, or sent it to the laundry.
Q. Is she able to do any work?
A. Not much, except cooking and like that.

CROSS EXAMINATION.
By Mr. Richey:
Miss Virginia, Mrs. Newman was doing her house work
you called her that morning, wasn't she?
Yes.
And she came out on the porch?
A. Yes.
Q. You were standing on your porch?
page 35 ~
· A. Yes, sir.
Q. Which is the next house south of the Newman House, is
that right?
A. Yes.
Q.
when
A.
Q.

Hazel Almond Newman vs. John E. Early, Jr., Admr.

43

Miss Virginia Rohr
Q. And she was standing half way between the wall of the house
and the front of the porch, is that right?
A. That is right.
Q. How far back from the end of the porch?
A. Just a few feet.
Q. Step right over there please, now come this way-let us see,
this is the end of the porch towards your house, now how far
back was she from the end of the porch?
A. Something like this, ( About twenty four to thirty inches).
Q. 1\nd half way from the wall and the front of the porch?
A. Yes.
Q. You don't know how she fell, whether on her head or back
or what, do you?
A. I don't remember.
Q. You don't remember whether she landed on her side, back,
or how?
A. No.
Q. You and she both laughed about the fall didn't you?
A. Yes, sir.
Q. After the fall she got up and went in the house?
page 36 ~
A. After a few minutes.
Q. She was there on the ground laughing about the fall and you
were· laughing too, is that right?
A. Yes, I laughed.
Q. After she fell she sat up and laughed about the fall?
A. Not after she fell.
Q. She didn't laugh before she fell did she?
A. She didn't laugh about it until she got in the house.
Q. After she she fell, she sat there a while?
A. Yes.
Q. When she first fell she was not setting up was she?
A. I don't remember.
Q. As soon as you got your party or evening dress off, you put
on your other clothes and went over to Mrs. Newman's didn't
you?
A. Yes.
Q. And she was in the kitchen doing her household work, is that
right? _
A. She was preparing dinner, as well as I remember.
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Q. As far as you know she continued to work around. the house
that day?
A. I don't know, because I was not there at all the rest of that
day.
Q. Your high school had closed, you were not going to school
that day, is that correct?
A. Yes.
page 37~ Q. You were a member of Miss Cleveland's Music
class, and you were giving a recital that night, is that
correct?
A. Yes, sir.
Q. That recital was to be held at the First Baptist Church here
in Charlottesville, is that correct?
A. Yes, sir.
Q. Do you remember whether Mrs. Newman went to that re·
cital?
A. She did.
Q. How did she go?
A. Mr. Newman carried her in the car.
Q. And who else?
A. My mother.
Q. You know that she and your Mother went together with Mr.
Newman in the car?
A. Yes.
Q. And that recital was at the First Baptist Church?
A. Yes.
Q. Do you know how she and your Mother got home that night?
Do you know whether she and your mother walked all the way back
from the church to her house, next door to your house? ·
A. Yes, sir.
·
Q. You had been in and out of the Newman home repeatedly
almost like your home, had you not?
A. Yes.
Q. Do you know whether that porch before the fall
page 38 ~
or after the fall, anything about its being sunk?
A. I didn't notice it being sunk, but I noticed the the bad
boards.
Q. You noticed nothing about the porch being sunk either before
. or afterwards?
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A. I looked ·at it afterwards.
Q. Did you notice it was sunk?
.
A. It seemed to me it was sunk a tiny bit, where the boards
were bad.
Q. You don't know whether the porch was just like it was before
or not?
A. No, I don't.
Q. You had heard Mrs. Newman caution the children about that
post had you not?
A. Yes, sir.
Q. And warned them to stay away from that post?
A. Yes.
Q. That is her own children?
A. Yes, sir.
Q. You never heard her warn them anything about the floor
did you?
A. No.
Q. Did you and the Newman chiidren continue to use that part
of the porch after the accident the same as before?
A. I don't know, I was away from home.
Q. You went away the latter part of that week?
page 39~
A. Yes, sir.
Q. This happened on the first or second and you went away the
fourth or fifth, is that right?
A. Yes, sir.
Q. During those few days did you notice any change in the use
of that porch?
·
A. I never paid any attention to it.
Q. Do you remember that Mrs. Newman had some elderly lady
living with her that summer?
A. She had one I know.
Q. Do you remember she was sick quite a bit during the summer, complaining?
A. Yes, she was.
Q. And had to be waited on quite a bit?
A. Yes, but someone else waited on her.
Q. Mrs. Newman didn't wait on her?
A. ~ ot unless it was to take her breakfast in, or something like
that.
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Q.
she?
A.
Q.
A.
Q.

Mrs. Newman continued to do her housework ·after fall didn't

The children helped her most of the time.
Just like children do help their mothers, is that right?
Her little girls made up the beds, swept and washed dishes.
Mrs. Newman did the house work about the same as she did
before, for a while, didn't she?
A. As well as I remember.
page ~
Q. You never noticed anything different in the way
she did her house work, did you?
A. I know she didn't do it altogether, she would rest.
Q. She didn't do it all before the fall did she?
A. Yes.
Q. Didn't the children help her before?
A. They would help wJth the dishes.
Q. They didn't sweep and help with the beds? She had five
children didn't she?
A. Yes.
Q. How old is the oldest one ?
A. Fifteen or Sixteen.
Q. And the next one?
A. I don't know they are altogether.
Q. Mrs. Newman did her own washing or laundry, did she not?
A. Not after that.
Q. She did it before?
A. Yes.
Q. Did she have a washing machine?
A. I don't know whether she had a washing machine or not,
she had one during the summer for a while I think.
Q. Did she get one before she moved away from that place?
A. No, she didn't, she sent her clothes to the laundry.
Q. How far does Mrs. Newman live from you now?
A. She lives on the end of Avon, street.
Q. About a block from this place?
page 40 ~
A. Yes.
Q. You have seen her laundry out in the back yard many times,
haven't you?
A Yes.
Q. She did it, did she not?

I
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A. The old lady did it I thought.
Q. Who was the old lady?
A. Miss Crafton.
Q. Some kinswoman that stayed there?
A. Yes.
Q. She stood when she fi.rst came out and you and she talked
about the dress sonie little bit, is that correct?
A. All I remember her saying is that it was pretty.
Q. She have a broom in her hand when she came out?
A. That was setting by the door.
Q. And she stood where you illustrated and talked to you?
A. Yes.
RE-EXAMINATION.
By Mr. Messick:

Q.
A.
Q.
A.
Q.
those
you?

Miss Virginia, where do you live now?
Same place.
You still rent from the Earlys?
Yes, sir.
I judge by questions asked you by Mr. Richey you talked to
gentlemen over there quite a bit about this matter, haven't

A. Yes, sir he came to see me.
Q. You still rent and live a,t the same place?
A. Yes.
Q. Miss Virginia, after Mrs. Newman fell did Dr. Early send
a man there to repair that porch?
A. Yes, he did.
Q. Did he also make repairs to your house?
A. He repaired our front porch, as well as I remember, put in
new boards.
Q. Tell the Jury whether or not it is true that he repaired practically all the houses he owned in that block?
A. He did.
page 41 ~

RE-CROSS EXAMINATION.
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By Mr. Richey:

Q.· Mr. Messick asked you if you had talked to those gentlemen,
you have talked to me twice, is that correct? ·
A. Yes.
Q. How many times did you talk to Mr. Messick about it?
A. Twice that I remember.
Witness stood aside.
MRS. F. K. POLLARD,
another witness for- the Plaintiff, being first duly sworn, testified
as follows:
EXAMINATION IN CHIEF.
By. Mr. Messick:

Q. Mrs. Pollard you live in Charlottesville, do you not?
A. No I don't live here now.
Q. Where do you live now?
.page 42 ~
A. On Route one. ·
Q. Albemarle County?
A. Yes.
Q. During the year ~937, I believe you live'd at 1317 Early
Street?
·
·
A. Yes.
Q. You reqted property from Dr. Early?
A. Yes.
'
Q. Dr. Early owned considerable property in that section, did
he not?
A. To my knowledge he owned all the houses on that side of
the street.
Q. Mrs. Pollard in the spring of 1937, did Dr. Early make certain repairs to the property rented by Mr. Newman?
A. Yes.
Q. What repairs did he make?
A. He repaired the back porch, and then he put in a new hot
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water tank, and a window casing or frame on the side opposite
my house.
Q. Was that done at various times during 1937?
A. Yes; at different times.
Q. Mrs. Pollard how long did you live at 1316 Early Street? .
A. I moved there in September 1936, and moved away July of
'37.
Q. These repairs were made to the Newman house during the
time you Ii ved there?
page 43} · A. Yes.
·
Q. Anybody borrow anything from you to make those
repairs?
A. Not that I recall.
Witness stood aside.
MRS. FRANK ROHR,
another witness for the Plaintiff, being first duly sworn, testified
as follows:·
EXAMINATION IN CHIEF.
By .Mr. Messick:
Q. Mrs. Rohr, you live in Charlottesville at 1316 Early Street,
do you not?.
A. Yes..
Q. You have been living there in this house since about the time
Mrs. Pollard vacated is that true?
A. Yes.
Q. You are the Mother of Miss Virginia Rohr, who just te:5tified?
A. Yes.
Q. Mrs. Rohr, you and your husband, is your husband living?
A. My husband died two months ago.
Q. You all rented from Dr. Early?
.
A. Yes.
Q. And still rent from his estate?
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A. Yes.
Q. Do you remember when Mrs. Newman fell and was injured?
A. Yes.
Q. Along last summer?
A Yes.
Q. After Mrs. Newman fell and was injured were
page 44 ~
there any repairs made to her house ?
A. Yes, sir.
Q. Who made those repairs?
A. Mr. Dowell.
Q. Who was -Mr. Dowell working for?
A. I don't know whether Mr. Dowell was working for Dr. Early
or not. He was a carpenter, I don't know whether he was working for Dr. Early or not.
Q. Were there any repairs made to your house at that time?
A. Yes, a little place on the back porch was repaired.
Q. Who made those repairs?
A. Mr. Dowell.
Q. Was he working· for Dr. Early at the time he made those
repairs?
A. I suppose so.
Q. What repairs were made to the Newman house after Mrs.
Newman fell, by Mr. Dowell?
A. I didn't see the repair work, but I know the corner post was
loose and I know the back porch needed repairing.
Q. You knew the back porch needed repairing and this corner
post had rotted off?
A. Yes.
Q. Was that corner post repaired?
A. I think so.
CROSS EXAMINATION,

By Mr. Richey:
page 45 ~

Q. Mrs. Rohr, the day of the fall you didn't come
home until in the afternoon?

A. No.
Q. And knew nothing about-it until- you got-home?

.
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A. I quit about 4 :30 and went home.
Q. You and Mrs. Newman went to the recital at the First Bap~
tist Church that same night together, didn't. you?

The Court: You are making her your witness now, and you
cannot ask her leading questions like that.
Mr. Richey: I will withdraw the question.
Q. Did you see Mrs. Newman that night of the day she fell?
A. I went over to see Mrs. Newman after I came home from
work, when I heard she fell.
.
Q. Did you go to Mrs. Cleveland's recital that night?
A. Yes.
Q. Who did you go with?
A. I went with my daughter, Mrs. Newman and Mrs. Coleman the lady next door.
Q. How did you and Mrs. Newman return from the church
where the recital was held, to her· home?
A. We walked.
Q. All the way?
A. Yes.

RE-EXAMINATION.
By Mr. Messick :
Q. Mrs. Rohr, I believe you went to the hospital with Mrs. Newman a number of times before she was operated on?
page 46 ~
A. Yes.
Q. Very shortly after this accident she was going to
the University Hospital for treatment?
· A. Yes.
Q. Later there was an operation, was there not?
A. Yes.
Q. Did you nurse her while slie was in bed?
A. When Mrs. Newman came back from the hospital after she
had an examination I nursed her for ten days.
Q. That was before she was operated on?
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A. Yes.
Q. Tell the Jury, after this accident happened what was her
condition with reference to getting around?
A. When Mrs. Newman came back from the hospital she was
in bed, and a board was put under the mattress to keep the springs.
from giving, and a 'Yeight was put on her foot to try to draw the
vertabrae back in place.
Q. That was about ten days after she fell?
A. Yes.
Q. Do you remember when it was she had the operation into

hu~~?

·

A. No, I don't.
Q. You describe her condition as being in bed on a board with
a weight to her foot?
A. Yes.
Q. How long did she lie in that condition?
page 47~ A. Ten days.
Q. After that what was her condition?
A. She didn't seem to be any better, she was taken back to the
hospital.
Q. And later on she was operated on?
A. Yes.
Q. Since Mrs. Newman was injured has she been able to get
around and do her house work?
A. Not as she did before.
Q. Is she able to walk as well as she did before?
A. No.
Q. In regard to her limbs, did you notice any swelling of her
limbs?
A. Yes, her limbs have swelled, she has to keep it. strapped all
the time.
·
Q. That condition, did it exist before this accident?
A. Not to my knowledge.
Q. I believe Dr. J. M. Meredith doctored on her?
A. Yes.
Witness stood aside.
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DR. J. M. MEREDITH,
I

another witness for the plaintiff, being first duly sworn, testified
as follows:
EXAMINATION IN CHIEF.
By Mr. Messick:
Q. You are Dr. J. M. Meredith?
A. Yes.
Q. You are connected with the University of Virginia Hospital,
I believe?
page 48 ~ A. Yes, sir.
Q. Doctor, how long have you been at the University
of Virginia Hospital?
A. For about three years.
Q. What D.epartment are you connected with?
A. In 'the department of neuro-surgery.
Q. Would you mind explaining to the Jury what neuro surgery
is?
A. It has to do with the surgery of the brain, spinal cord or
l)ervous system, nerve tumors, abcesses, or anything that effects
the brain or spinal cord.
Q. Do you specialize in neuro surgery?
A. Yes.
Q. For how long have you been specializing in that department?
A. For about seven years.
Q. What University are you a graduate of?
A. I attended the University of Pennsylvania.
Q. Did you come here from the University of Pennsylvania?
A. No, .I went to the Lenney Clinic in Boston and then to the
Medical College of Virginia, in Richmond, that took up about five
vears and then I came to the {!niversity of Virginia in 1936.
Q. Do you know Mrs. Hazel Almond Newman?
A. Yes, I do.
Q. On the 14th of June did you see her at the University of
Virginia Hospital?
page 49 ~
A. I see she was seen in the Medical Clinic first, and
the following day she was seen in the orthopedic clinic.

/7J':.
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Q. Was she suffering from any Injury at that time?
A. Yes, the statement was that she had been injured on or about
the first of June 1938, and complained of back ache and pain in
the right leg at that time.
Q. Doctor was she given any treatment at that time?
A. She was seen by the ortho-pedic doctors and conservative
treatment was advised for the sciatica· of the right leg and during
the summer she was treated at home under the direction of the
orthopedic department with weights on the leg, which afforded
temporary relief, but the pain in the back and right leg continued.
She continued to suffer, and in September or October of last year,
she returned to the Hospital for an operation.
Q. Who performed that operation?
A. That operation was performed in our Department by myself.
Q. Did you find any injury to her spine or any of the vertabrae?
A. We found on the x-ray and also at operation that there was
a narrowing of bone space or joint space between the lower end
of the spine and what is called the sacrum, which is one of the
bones that makes up the pelvis, and also there was a definite slipping forward of this lower end of the spine on the sacpage 50 ~ rum, it was in front of where it should be located; that
together with an enlarged ligament, which we call ligamentum flava was producing pressure on certain nerves that go
to this right leg, at this operation the ligament was removed and
also the over-riding bone with relief of the pain, of the sciatica
pain in the leg.
Q. Before the operation was performed did you all make a spinal
puncture?
A. Yes, we ~id. Before an operation of this type for sciatica,
we always examine the spinal fluid, this is done through a needle
puncture in the lower spine, and a small amount of oil, which is
opaque to the X-ray inserted, and the x-ray is taken immediately
after, showing that the oil did not descend to the usual level. In
other words there was a stricture or pressure on the nerves at the
spot demonstrated by the oil, and that is the spot we operated on.
Q. From the Injury Mrs. Newman had, I want you to tell the
Jury whether or not that could have been caused by a fall and striking the spine ?
A. Yes, I think it is possible. I think this ligamentum flava we
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speak of, that is normal, in the case of this patient, it was definite
and calcified, and I think the blow, which could have produced
these c~anges in the spine, would, therefore, cause inpage 51 ~ creased pressure from the ligament, which without the
blow might not have caused any trouble.
Q. From the history of this complaint as outlined to you by
the patient and from your examination, in your ·opinion was the
injury caused by a fall in the first of June?
A. I think it quit~ possible that the fall was the inciting factor
for her injury, the low back pain and the sciatica pain in the right

leg.

Q. Do you remember how long Mrs. Newman was in the hos.
pital?
A. ·Mrs. Newman was in the hospital several weeks after operation on October 19th, and then was allowed out, I think with a
support, to the back, which she still wears.
Q. Have you seen her on a number of occ~sions?
A. Several occasions, I think since she left the hospital.
Q. Has the operation improved her condition?
A. The sciatica pain and the low back pain has disappeared, she
has what is spoken of as flebitis or inflammation of the left leg,
which occasio.nally follows operations of this type. That is in the
left leg, it produces swelling and aching in the left leg, but the
sciatica pain .and the low back pain have entirely disoppeared, and
• also her examination showed that -certain reflexes in the foot and
ankle at the time of the sciatica have returned to noqnal, and we,
therefore assume that the ligament and this misplaced
page 52 ~ bone was the cause of her sciatic pain.
Q. Doctor, I believe you said she was suffering from
phlebitis, by phlebitis, what do you mean?
A. In this particular case, I think it would be known as post
operative phlebitis.
Q. So as a result of the operation she is suffering from phlebitis?
A. It comes after an operation, yes, that is right.
Q. You have told us Mrs. Newman still wears a brace .to her
back,· is that correct?
A. Yes, she still wears a brace to her back under the direction
of the ortho-pedic department, they supervize the wearing of
braces and other supports or casts; both before and after operation,
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and ·under her present disability they have advised her wearing
this brace, which is frequently worn for a year or more.
.
Q. I notice Mrs. Newman is wearing an elastic stocking on her
left leg is that under your direction?
A. Yes, that was done because of the phlebitis, because of the
swelling in the left leg, that is principally relieve by wearing an
elastic bandage below. the knee to reduce the swelling, that is worn
indefinitely until the swelling subsides.
Q. Is there any way you can tell us the length of time this
phlebitis will continue?
A. That is difficult to say, improvement is usually gradual, a
slow process. It does not improve overnight, as we can
page 53 ~ see her it has been 11 months, but with proper treatment
and elevation of the leg we think it will clear up, of
course, a little weakness or aching may persist indefinitely.
Q .. Since Mrs. Newman has been injured has she been in any
condition to perform her house-hold duties?
A. From what I understood and from my examination and experienc'e, the swelling in the left leg prevents her from doing any
appreciable amount of work. The reason is that when she is on
her feet doing work, there is a definite tendency for this leg to
swell and ache and she complains of weakness in her back, which
we see in some patients after this operation.
Q. I believe the treatment of this post operative phlebitis is that
they wear an elastic stocking, and in addition they keep their feet
·
elevated, is that correct ?
A. Yes, if that is not done it certainly prolongs the recovery.
It is a matter of circulation, and if the leg is raised the circulation
back to the trunk is aided; if they are op their feet it is almost
impossible for blood to return against the pressure, raising the foot
up certainly accelerates the recovery.
Q-. Unless very good care is taken of phlebitis is it not often
the case that poor circulation is produced?
A. That is true. There are several kinds of phlebitis it is conceivable that .there might develop some skin trouble later on, I
don't think it likely, and as yet I see no evidence of her developing
'
that.
page 54~
Q. Does this injury cause any pain or suffering?
A. Yes, it is invariably accompanied by cons·ider~ble
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distress, sharp sciatic pains down the hip and- thigh and down the
calf of the leg, and even coughing and sneezing will cause ·sharp
increase in the pain.
Q. In this particular case did Mrs. Newman appear to be suffering?
A. She had considerable pain from the time I saw her in September until the operation, in the back and in the right leg, and
now she has aching in the left leg, when she does not wear this
support.
Q. From the .treatment is that more or less uncomfortable or
painful?
A. The treatment at the time of operation, for two or three
days after operation, of course, there is considerable discomfort,
as there is in any spinal operation ; there is perhaps an increase in
the back ache due to the manipulation of the nerves and after a
week or ten days they begin to feel pretty well.
Q. After this operation will this lady's back be as strong as
before?
A. Ordinarily we feel that they are able to resume work in the
course of time. We always warn them against doing any great
lifting. We have never had any dislocations of the spine after an
operation of this kind, but .for a year or more they must be careful
against lifting and straining, they can use their arms
page 55 ~ in working perfectly well, but lifting we advise them to
be careful about.
Q. Are they able to stoop over or bend as well as they were
before the operation?
A. It depends considerably on the condition of the patient. Some
of them in six ·months or so are able tp go back to former occupations, whatever they may be and others perhaps it will take longer.
In this instance you can see it has been somewhat longer.
Q. Has Mrs. Newman lost any weight?
A. Lost considerable weight, I believe about thirty pounds.
Q. At one time she was in a cast for a period of weeks, was
she not?
A. She wore a cast for .some weeks after the operation under
the direction of the ortho-pedic department, which they do invariab- ,
ly in persons who are heavy or obese, because we know that gives
the best protection to the spine, while it is healing; that is worn for
a month or more to brace the spine.
1
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Q. Was the operation performed under local or general anasthesia?
.
A. This was performed with general anasthesia.
Q. It is considered a major operation is it not?
A. Yes, sir, it is.

CROSS EXAMINATION.
By Mr. Waddell:
Q. Dr. Meredith, Mr. Messick has referred to injuries to Mrs.
·
Newman's spince as resulting from a fall. There was an
page 56 ~ in jury to the spine, which did not result from a fall,
was there not ?
A. I am not certain about that, I would not want to interpret
the x-ray. The spine showed a definite narrowing of the space
between the fifth lumbar vertabrae and the top of the sacrum, and
a slipping forward of this same vertabrae on the sacrum. Instead
of being lined up vertically, it had slipped forward on the lower
one, that could be due to a fall.
Q. It could be cause by a fall?
A. Yes, sir.
Q. You are familiar with the history given by Mrs. Newman in
this case, are you not?
A. Yes, I am familiar with the history I have seen on the record.
Q. To the effect that she felt not so much pain the first few
days?
.
A. Yes, she had back ache at the time of the fall, and a week
later she did develop sciatica, that is pain going down in the leg.
Q. It has been testified to that on the night of the day she suf- ,
f ered this fall, she got up and went in the house and did her housework or at least some of it, then that night she came to Charlottesville, came over to the First Baptist Church and walked back home
a distance of well over a mile, perhaps two miles. Would that be
possible if she had suffered this fall on that day?
A. We have seen people walk with a fracture or dispage 57 ~ location of the spine, it would be possible, I should think
it would be rather painful.
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Q. Is the usual and in fact invariable result of a dislocation of
the spine, complete or almost complete paralysis?
A. Not necessarily, you can have a marked dislocation of the
spine at, any region, and a fracture without any paralysis, and just
as likely have a complete paralysis; if they have paralysis it runs
from the time of the injury. You can have a severe injury to your
bony spine and the ligaments, withouf appreciable damage to the
nerves.
Q. Do you know the amount of the displacement of Mrs. Newman's spine in this case?
A. It is lowered. It is not displaced the whole length of the
body.
Q. Do you recall the extent of the displacement in measurement?
A. I should say a few millimeters probably.
Q. I refer to the x-ray report, if you were told that x-ray report
showed a displacement of half a centimeter, would you think that
is somewhere near correct?
A. That is about right, yes.
Q. Do you think from such a displacement she could get up
and go about her house-work and then that night walk the distance
from the First Baptist Church to her home?
A. I would say it was possible, it must have been quite
page 58 ~ painful, if the condition shown in the x-ray picture was
due to the fall received that day.
Q. This enlargement of the ligament, which you found, that is
not just a swelling, but an actual growth, is it not?
A. It is not a growth in the sense of a tumor, there is quite a
definite enlargement and thickness of a normally placed ligament.
Q. It is not a swelling, as if you struck yourself and had a swelling, it is in the nature of a gradual increase in size, is that correct?
A. Yes, this is usually held to be true. As it enlarges th~ disability gets more complete, that is what we usually find.
Q. The pictures showed some calcification in that leg did they
not?
Q. Yes.
Q. What does that mean.?
A. That means it has been subject to injury with repair; as a
rule when you see calcification you see degenerations side by side.
Q. That ordinarily indicates a slow process of healing does it
not?
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A. Usually a slow process, though you can see· it in tissue that
there has been a hemorrage in, the repair itself is slow.
Q. Was there any hemmorag.e in this particular case?
A. None that I could see.
page 59 ~
Q. The presence of calcification would indicate that
it was a development of sometime, would it not?
A. Yes, must have been weeks or months.
Q. The enlargement to the point where it caused pressure would
have occurred as soon as this sciatica symptoms would have occurred, is that correct?
A. Not necessarily. It may be true that many people thirty five
· or forty years of age, who do a certain amount of lifting, have
enlargement of the ligaments ; if you have a ligament that is somewhat enlarged it produces no trouble as a rule, but then, if you
have a dislocation of the spine, that maybe the factor that produces
the low back pain.
Q. It is not unusual that you find a displacement without any
fall or shock, is that correct? '
A. It has occurred that x-rays of the spine, show that a back
ache without injury shows displacement of one vertabrae on the
other, in which there is no history of injury. It might be said
that people have injured their backs· years before and don't recall
it.
Q. This displacement may have existed long before this fall, isn't
that true?
A. It is conceivable that it could.
Q. From your considered opinion, do you think that there was
no displacement and no injury to the spine, prior to the fall?
A. I think it is conceivable that this ligament was en~
page 60 ~ larged to some degree before the fall, but I think one
•
may· well conclude that with this fall and the evidence
of definite injury, although not ~arked it shows a narrowing of
the joint space and a slight slipping forward, that could well have
been the factor that caused increased pressure in the ligament,
throwing the ligaments on the nerves and causing the. discomfort.
Q. Is it your opinion that the fall caused the displacement?
A. I think it is quite possible that the fall caused the displacement or slipping forward.
Q. Is it your opinion that it did?
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A. I cannot say, I don't know. The point is that the x-ray shows
an injury to the spine, and an injury such as this could well have
happened as a result of a fall. You could not say anything absolutely.
Q. Considering her history after the fall would you say the slipping was already there or was not there at the time of the fall?
A. I cannot answer that question. I don't know.
Q. I know you cannot tell us definitely, but· cannot you give me
an opinion as to whether or not, taking into consideration the fact
that she did get up and walk a considerable distance that night, is
it your opinion that it is more likely that the slipping was caused
by the fall or that it already existed?
.
A. I don't think it is· more likely that the slipping had
page 61 ~ occiired before the fall, merely because she walked. We
have no statement of how much pain she had during that
period. It is possible that she had no slipping before the fall.
Q. Her history showed the pain increased after the fall, and
several days after the fall it began to increase more rapidly, is not
the usual history of a dislocation of the spine that the pain is worse
immediately after the fall and gets better?
A. It is usually that way, but there are some cases where the pain
may not be complained of by the patient for two, three or four
days. We see cases of this kind in automobile accidents where
they come in with a brok~n arm or leg and don't complain of it
for two, three or four days .. I believe the roentgenologist has that
record and will bring it down if you desire me to do so.
Q. Do you recall in the history that it is reported that the beginning of Mrs. Newman's troubl~ with her spine, that the low
back pains started a week after the fall ?
A. I recall that, yes.
Q. Do you think that is consistent with the fact that this slipping
occurred due to the fall?
'
A. I understand that is not the case, now. I understand the
back ache started immediately at the time of the injury.
Q. This is the history taken at the time she came in the hospital
is it not?
page 62 ~
A. Yes, taken in the medical clinic, taken from the
patient by .;;omeone in the medical clinic.
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Q. As I understand you the injury could possibly have been
caused by the fall, is that correct?
A. Yes.
Q. And it could have possibly resulted from so~e other cause?
A. Possibly so.
Q. If these injuries including the slipping had resulted from the
fall, would you consider the symptoms and the conduct of Mrs.
·
Newman the normal result of such injury?
A. I understand now, if I am wrong, I would like to be corrected, she had pain in the back and definite severe pain from this time
forward.
Q. If she did have a period of time at which the pain disappeared, if she was. able to walk two miles that night, would you say that
this was the normal result of this injury?
A. It would be less likely than if she was disabled and in bed.
Q. You would have expected her to be disabled, is that correct?
A. It is possible, but it is possible for a patient to walk.
Q. Normally if you had a fall causing as much slipping as occurred in her case, you would have to go to bed, would you not?
A. Not necessarily.
Q. I said normally?
page 63 ~
A. Usually, but not invariably, I cannot make absolute
statements, ·we usually find that to be the case, but not invariably.
Q. Cases in which it is not so or rather rare, are they nqt?
A. Not rare, we see it quite occasionally, but not in the majority
of cases is the patient walking. immediately after the injury.
Q. As a matter of fact it is true that the sacrum had slipped
under the fifth lumbar vertabrae, rather than the fifth lumbar vertabrae had slipped forward on the sacrum, is not that correct?
A. There was a slipping forward of the fifth lumbar vertabrae
on the sacrum, as I recall; it may have occurred in the other di'
rection as well.
Q. Was not this a case when it did occur in the other direction?
A. I don't recall it, I could not say until I see the plates.
Q. Are you familiar with the x-ray report in this case.
A. I recall that it showed a slipping of the fifth lumbar on the
sacrum, a narrowing of this joint space between the fifth lumbar
vertabrae and the sacrum.
Q. YOU don't recall which had slipped forward?
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A. I don't recall, I think the fifth lumbar vertabrae was forward
on the sacrum, if I am not mistaken.
Q. Doctor, would it be your opinion from the fact that
Mrs. Newman had sciatica pains within two weeks after
page 64 ~ the accident that the enlargement of this ligament had
already occurred?
A. I should say that the enjargement to some extent was present
before the injury may have been there. The usual history of low
back pain, followed by pain in one or the other leg is a week or
two.
Q. Do you think it likely that the ligament had already been
enlarged when she-fell?
A. It is possible and perhaps likely, that it was, I think .many
people have enlargement without much trouble.
By the Court: Even if it had been enlarged, would it have been
aggravated by a fall?
A. Yes, sir, that is it.
Mr. Waddell: I cannot conclude my cross examination of this
witness, until I have the history Mrs. Newman gave the hospital
before me.
The Court: Dr. Meredith, I will excuse you then until about
three thirty.
MRS. HAZEL ALMOND NEWMAN,
the plaintiff, being first duly sworn, testified as follows:
EXAMINATION IN CHIEF.
~y Mr. Messick:
Q.
A.
Q.
A.

Mrs. Newman, I believe you live in Charlottesville?
Yes, sir.
And you formerly lived in Orange County?
Yes.
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page 65

r

'

Q. How old are you, Mrs. Newman?
A. I was forty last week.
Q. Mrs. Newman where do you live at the present

time?
A. 1218 Avon, Street, Charlottesville.
Q. During the year 1937 and 1938, where did you live?
A. 1312 Early Street.
Q. When did you move to 1312 Early Street?
A. Around the 22d of August in 1936.
Q. Who did you rent from?
A. Dr. Early.
Q. Mrs. Newman after you moved to 1312 Early Street, did
Dr. Early make any repair to your house?
·
A. Yes, sir, he did, he repaired the back porch in the spring of
'37, then he put in a new tank in my kitchen, then he fixed this
window sash that had rotted out.
Q. Did you notify him of the condition of the back porch?
A. I did.
Q. What reply did he make?
A. He told me he w.ould fix it the first rainy day.
Q. Did you also notify him of the condition of the water tank?
A. Yes, sir.
Q. How long was it before he repaired the water tank?
A. I imagine it was about a week. He had to order the tank
and he ordered it right away, and I imagine it took about a week.
Q. And he fixed the window where?
A. He put in a new window sash.
Q. How often did Dr. Early come. to your house to
page 66 r collect the rerit?
· A. Every two weeks.
Q. After Mr. Newman got his check?
A. Yes.
Q. Did you notify him of these conditions at the time he came
to collect the rent?
A. Yes, sir, I did.
Q. Who paid him the rent?
A. I did.
Q. Mrs. Newman in March 1938, did you notice anything wrong
with the post on the south west corner of the .front porch?

I
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A. I did, I noticed it had rotted out from the floor underneath
the bottom of the post, and that the floor boards all around on the
front side and behind the post were rotten.
Q. Did you know anything about the condition of the sills under
the porch?
A. No I didn't.
Q. The first of April 1938, (\id Dr. Early come to collect the
rent?
A. Yes, sir, he did.
Q. Did you at that time notify him of the condition of the porch
posts and° floor?
A. I told him the posts had rotted at the bottom, and I wanted
it fixed.
·
page 67 ~
Q. What did he tell you?
A. He told me to go down there and get a sill and
prop it, and I told him, I didn't think it was my duty-

Mr. Walsh: We are making the same objection to evidence of
this character.
The Court: Same ruling.
Mr. Walsh : .Same exception.
Q. Did he say anything in regard to fixing it?
A. He said he would fix it.
Q. Did he come back to collect the rent the 15th of April?
A. He did.
Q. Did he get out of his car or drive up in front of your house?
A. In front of the gate.
Q. About how far is your front porch from the street?
A. I don't know exactly, about as far as from here to the window, maybe a little further. (The witness indicates approximately
20 feet).
Q. From where Dr. Early parked his ca·r, was the porch in plain·
view?
A. Yes, sir.
Q. Did you say anything to him again about this condition at
that time?
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A. I did.
Q. Did he make any promises?
A. He told me he would fix it.
THE COURT : I have stepped the distance indicated
page 68~ and it is about 19 fett.
Q. You just told the Jury that when you notified Dr. Early
again about this condition, that he told you he would see that it
was fixed?
A. I did.
Q. That he would make the necessary repairs to put it in first
class condition ?
A. Yes.
Q. Did you say anything to your children about this condition?
A. I did, I told them n-ot to play around that end of the porch,
because the post was loose.
Q. What was your reason for warning the children?
A. I don't think any mother would want to see her children
hurt.
Q. Did you fear it would fall from the top? .
A. I did, it was just dangling from the top.
Q. Did you qdvise Dr. Early of this condition at any other time?
A. I did, I told him the first of May, asked him to fix it and
he told me he would have it fixed, and I told him, if he didn't we
were going to move, and he· said don't do :that.
Q. Did you rely on his promise and stay there?
A. I did.
Q. Mrs. Newman you. were hurt on the first day of June, is that
right?
page 69. ~ · Q. Coming down to the first day of June tell the Jury
what you were doing?.
A. I was in the house doing my morning cleaning and the girl
next door called me out to look at her evening dress, I ~ent out
on the porch and stood, not in the· middle of the porch, but I would
say about so far from the post, and something sounded like rotten
wood broke and threw me forward and I grabbed the post to keep
from falling in the wire fence, and it shot out and I sort of turned
and fell kind of O'lun my spine and right hip.
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Q. Tell the Jury whether or not the floor of this porch gave
down?
A. It did, it crashed down, the boards all around the post were
rotten and it kind of crashed down.
Q. And that threw you off balance?
A. It did.
Q. About how far wer~ you from the post when the floor caved
• j)
;
m.
A. I was standing about like this, about a foot and a half or two
feet.
Q. Did you grab. for the post to protect yourself ?
A. I did.
Q. Did you get hold of it?
A. Yes, I tried to, but when I touched it, it shot out.
Q. If that post had been fastened to the floor, would you have
fallen?
page 70~
A. No, sir, because the post would have held me, if it
had been nailed to the floor.
Q. Mrs. Newman have you ever had any trouble, with yoµr back
prior to this accident?
A. Never in my Ii fe.
Q. Tell the Jury whether or not you performed your house-hold
-duties and took care of five children?
A. I did.
Q. After the accident?
A. Before I did, and two old ladies that were in my house.
Q. Did you do your w~hing also?
A. I did.
Q. I believe you were talking to Miss Rohr, when this accident
happened?
A. Yes.
Q. When you fell in the yard how long was it before you were
able to get up?
A. I would say eight or ten minutes. It kind of stunned me,
then I crawled to the fence and pulled up and helped myself in
the house by holding to the porch.
Q. Did you have any suffering from the injury in the lower
back?
A. I did.
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Q. That day?
A. That day.
Q. Something has been said about your going to a
page 71 ~
church reception that day?
A. I didn't go that day or night, that was the first day of June
and the reception was not until the night of the second day of June.
I did go on the night of the second of June. Mr. Newman carried
us over there in tl?-e car, my two little girls wanted to go, but he
couldn't come back for us and I did manage to get back home,
with very much suffering.
Q. On the first of June did you experience considerable pain and
suffering?
A. I did.
Q. How long did that continue?
A. I suffered practically all that day, the next morning I felt a
little better, but as time grew on it got worse and worse.
Q. When did you go to the hospital?
A. Around the 14th or 15th of June.
Q. The records show it was on the 14th of June, did they prescribe any treatment for you?
A. Yes, sir they strapped my back and had me to sleep on these
boards and then they put some kind of cast and wejght on my leg
and they told me to stay. in the bed eight or ten days and they
thought that would relieve it.
Q. Put a cast on your leg?
A. Yes, sir, kind ·of an adhesive tape in plaster paris.
Q. Tell us this, did you sleep on some boards?
page 72 ~
A. Yes, sir, underneath the mattress.
Q. During that period of time did you suffer any great
pain?
A. I certainly did, untold misery.
Q. You were in that condition for about ten days with this
weight on your leg and cast, what did you do after that?
A. After they took those off I dragged around home, I was not
able to hire help, and I had an old lady to care for, and with the
help of the children I did manage, until I lost practically the use
of my leg, that is when I went to Dr. Meredith to see what he
could do for me and he advised this operation, he said that was
the only thing he could do for me.
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Q. You had the operation performed as Dr. Meredith has testified?
A. Yes, sir.
·Q. During this period of time since this accident have you been
able to perform your household duties?
A. I have not. I cannot sweep, I cannot mop, I do manage with
the help of the children to cook. I cannot make a bed and I cannot stay on my leg but so long.
Q. How much weight have you lost?
A. When the accident happened I weighed 159 pounds, after I
came out of the hospital I went up to 169, and now I weigh 138
·
pounds, I have lost about 31 pounds.
page 73 ~ Q. Do you still suffer from this injury?
A. I do.
Q. What suffering do you have?
A. I suffer with weakness of my back and I suffer with this
leg all the time, the only relief I can get is to keep it bandaged all
the time.
Q. Do you have your feet elevated?
A. I do, when I go to bed I have to elevate it on a. pillow.
Q. Did you ever have an phlebitis before this accident?
A. I never heard of it.
Q. You told the Jury you never had any trouble with your back?
A. No, sir.
Q. Ever receive any fall before to injure your spine?
A. Never did, first fall I ever had in my life.
Q. Mrs. Newman, did you know the supports or sills underneath
,the floor of the porch on the south west comer were in a wrotten
or decayed condition?
·
A. I did not.
Q. Mrs. Newman after you fell did Dr. Early repair this portch?
A. He had Mr. Dowell to do it.
Q. Mr. Dowell was his carpenter?
A: Yes, sir.
Q. In regard to this post or column on the south west corner, I
notice about two lines one about 2" from the floor and
page 74 ~ the other four or five inches, do you know what those
two lines are?
A. It was where he sawed the post off, where it was wrotten
and put those blocks under it.
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Q. This house, which is shown right here to the right of the
house you lived in, in this picture, is that the house in which the
Lohrs Ii ved?
A. Yes, sir.
Q. This fence along here between the properties is that the fence
yo_u said the barb wir~ \!Vas-on?
A. Yes, sir.
·
Q. Mrs. Newman will gou give the jury an estimate of the
distance from the southern end of this porch over to this barb
wire fence?
A. I· don't remember, I just cannot estimate distance, I would
. say I reckon three feet.
Q. Let me stand about the distance?
A. About like that a good step or two from the porch.
Q. You told the jury you were afraid you were going to fall
in-this fence is the reason you .. grabbed this post?
A. Yes, sir.
Q. Mrs. Newman tell the jury whether or not Dr. Early repaired
other houses he had on that street ?
A. Yes, .after -that he went on down the line repairing some three
or four I know he .repaired Mrs. Lohr's, and Mrs. Coleman's and
some more on down lower, then he did some more repair work to
~y -house along about August, repaired the back porch and put in
new window sills.
page 75 ~ · Q. After he had repaired your front porch?
A. After he had repaired the front porch and worked
some of the others.
Q. Mrs. Newman did you notify Dr. Early of the fact you had
fallen and hurt yourself?
A. I did.
Q. About how long after the accident?
A. I fell the first of June, and as well as I remember he came
around the fifth.
Q. And you told him at that time?
· A. I told -him I had fallen ·and hurt myself and to please fix the
porch .
.Q~ Mrs: Newman when you first fell did you realize you were
hurt as bad as you were?
A. No -I didn't. ·
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Q. Mrs. Newman did you see any portion of the sills that were
taken out from this house ?
A. I saw them after they were taken out, I- didn't see him take
them out.
Q. What were their condution?
A. One of them was Wrotten very very bad, one of them was
broken off all the way at the end, looked like it had been next to
the post, the end of it, was rotted all the way off.
Q. How about the other one?
A. The other one too, they just pulled it to pieces with their
hands, it was rotted through like saw dust.
page 76 ~
Q .. What caused you to lose your balance, Mrs. Newmm?
-

Mr. Walsh : I submit she ought to state what happened and not
her conclusion.
The Court : That would be correct, but she has said she lost
her balance, I think she said what caused it, so if you wanted to
object you should have objected then.
Mr.. Walsh: I understand that, but I am objecting to her conclusion, she can tell what happened.
The Court: She told in her own way what happened, and she
said she stepped on a boai:d that gave way with her and she grabbed
for this post.
Mr. Messick: I withdraw the question.
Q. Mrs. Newman after you feel did you notice about how mu.ch
distance, if any, that the floor of that porch had fallen down?
A. It slipped a distance it looked like two or three inches, just
enough you could tell it had slipped, kind of give way.
Q. In other words slipped down two· or- three inches?
A. Two or three inches I would say.
Q. Do you have an elastic bandage around -your legs?
A. Yes.
·
Q. You wear that under Doctoes orders?
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A.
Q.
A.
Q.
page
A.
Q.
A.

Yes, sir.
It is also true you wear a brace on your back?
Yes, sir.
What kind of brace is that?
A. I don't know what kind it has steel staves in it,
77 ~ then it has some kind of weight, it is very heavY-..
Q. Is it comfortable or uncomfortable?
Very uncomfortable.
Do you know the amount of your hospital and Doctors Bill?
Just a rough estimate, I think it is around $300.00.
CROSS EXAMINATION .

. By Mr. Richey:
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
not?
A.
Q.
have
A.
Q.

You say this accident happened on the first of June 1938?
Yes.
'
And you never had a fall before that time?
No. I never had.
And you never had any back trouble in your life?
Never had, no sir.
This trouble was in the lower part of the back?
Down at the end of the spine.
And in your right limb? ·
Yes, sir.
Complained of as sciatica?
Yes.
You have had a great deal of sicki:iess in your life, have you

I have.
You have been to the University Hospital a great many times,
,
you not?
Yes, sir.
The first time was in 1916, when you were seventeen years
old, is that right?
A. Yes, sir.
page 78~
Q. When you went there that time you complained of
severe pains in your right limb for a mo~th before, did you not?
A. That was from my appendix.
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Q. And you claimed after you had that pain that it rose up in
the appendix region ?
A. I suffered with my appendix the whole month before I went
there. TJ:ie Doctor in Orange had treated me for appendicitis the
whole month before I entered the hospital.
·
Q. You gave your own history when you went to the hospital on
that occasion, did you not?
A. I don't remember, my mother and father were with me.
Q. This record says that it was given by the patient?
A. I reckon I did, then.
Q. And says that about a month before entering the hospital that
patient had pains in the right leg, is that correct?
'
A. Yes, sir.
Q. And after two or three weeks the pains moved up to the right
side a~d was more severe than in the right leg, is that correct?
A. It has been so long ago, I don't remember, but if it says it it
must be right.
Q. The next time you entered the hospital was ·the 20th day of
June 1929, was it not?
A. I know I went there, again after that, and I think
page 79 ~ it. was in '29.
Q. And that was I believe for pregnancy?
A. Yes, sir.
Q. At that time you complained of these same pains in your back
and of a burning sensation upon urination, is that correct?
A. It was my kidneys at that time. ·
Q. I thought you said you never had any pain or trouble with
your back?
A. A kidney pain and a spinal pain are two entirely different
things.
Q. And that the burning became progressively worse for one
month, followed by pains in the lower abdomen, and that these
pains radiated upwards on both sides and around the small of the
back is that correct?
A. I don't remember that, I remember that I had the kidney pain,
but kidney trouble, or a kidney pain and a spinal pain are not alike.
When I fell and hurt my back that was more severe.
Q. Bttt you had this trouble in the small of the back?
A. That come from my kidneys, so the doctors told me.
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Q. That was in June 1929?
A.Y~.

.

Q. In October of that same year you went bad~ to the University Hospital for a confinement, is that right?
A. Yes.
Q. That was the fourth child, is that right?
A. Yes, sir.
page 80 ~
Q. On that occasion you had a terrible time, you were
in labor 153 hours, I believe?
A. Yes.
Q. And you had the same pain in the small of your back?
A. You are liable to have a pain anywhere then.
Q. But you did have a terrible time before the birth of this child?
A. Yes, sir.
'
Q. And at three months you had a miscarriage between the first
and second children, is that right?
A. Ye.s, sir.
Q. As a matter of fact practically every pregnancy was abnormal, was it not?
A. Yes, sir.
Q. So you had back trouble all those times ?
A. Yes, but they were not like spinal pains.
Q. In January 31 you were admitted to the hospital again, and
at- that time you complained of burning and frequent urination and
pains in the small of the back, is that correct?
A. That was from my kidneys.
Q. And again the child birth ~as abnormal, causing great pain
in the small of the back, besides the pain of child birth, is that
correct?
A. Yes.
Q. You were admitted to the University Hospital again on
January 10, 1933, and discharged January 25, of
page 81 ~ that same year, that was an abnormal pregnancy again,
is that correct?
A. Yes.
Q. You suffered at that time an incomplete abortion?
A. Yes, sir.
Q. And you again had these pains in the small of the back?
A. I had· pains every where.
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Q. On April 3, 1933, three months later you were again admitted
to the hospital and discharged April 21st, at that time you had
hemorages or salpingitis and complained of these same pains in the
small of your back, and finally there was a operation performed,
which is the removal of all the female organs, at that time you
complained of the pains and cramps, which radiated from the
shoulder and on down the side and around the small of the back,
is that correct-?
A. Yes, I did.
Q. On that same occasion do you remember that Dr. Williams
made an examination of you?
A. No, I don't remember Dr. Williams.
Q. Don't you recall Dr .. Williams?
A. I remember Dr. Norris examined me.
Q. Do you remember that you complained at that time of these
pains in the abdomen, and of frequent hentorages, and pains in
the legs and localized pain in the abdomen and in the small of the
back?
A. Yes, I remember that.
page 82 ~
Q. Do you remember that Dr. Williams referred you
to the surgical department, because these henwrages and these pains
were not related to the trouble which you had had?
A. He ref erred me to the surgical department, but he did not ·
tell me what he referred me there for.
Q. But the record shows that the pains were not related to the
hemorage, which you went there to be operated on for?
A. I don't know anything about that.
Q. You went to the University Hospital again in February of
1938, just a few months before this fall?
A. February of 1938, I don't remember that.
Q. Didn't you go there complaining of headaches and vertigo?
A. I went there to have my eyes examined, I did have headaches.
Q. You complained at that time of a pain about the eyes of
about a years duration, is that correct?
A. Yes, I still have the headaches.
Mr. Walker: We feel this evidence is immaterial unless these
gentlemen can connect it up with the injury complained of.
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Mr. Walsh: We can connect it up all right, we will vouch for
that.
The Court : Yes, I think you can go into any medical history
that this witness might have.
. page 83 ~
Q. At that time you coniplained of pains in the· back
and a burning on urination the same as in 1829, is that
correct?
A. I don't remember, I went to the eye clinic and don't remember anything about the pain in my back. They may have it, I don't
say they do not.
Q. Do you recall that Dr. Byrd took your history when you were
there in the Spring of 1938, that was fo June, I beg your pardon,
you had the fall the first of June?
A. Yes, sir.
Q. You went to the hospital the first time on June 14th ?
A. Yes, sir.
Q. Do you remember Dr. Byrd took your statements down at
that time?
·
A. Yes, sir.
Q. History by Dr. Byrd, that is what the record says. Did you
make this statement at that time : "About three weeks ago, patient
had· a hard fall; from which she suffered no discomfort for three
or four days after the fall, at which time the patient developed
frequent arid severe burning on urination, which has cleared up ·
· completely since then. One week after the fall the patient awoke
with a severe and acute occurence of the back acheA. I do remember that, each week the pain got more severe and
worse and worse.
Q. You did make the statement that there was no discomfort for
four days?
A. I don't remember making that statement.
page 84 ~
Q. He took this down as' you gave it to him?
A. May be he did.
Q. Then you developed this severe burnipg on urination, for
about three days before you had any pain at all in the small of the
back, is that right?
A. I don't remember giving it exactly like that.
Q. You didn't stay at the hospital on that 14th day of June occasions, did you?

Hazel Almond Newman vs. John E. Early, Jr., Admr.

77

Mrs. Hazel Almond N ewnian

1

Q. No I came away.
Q. You went to what is called the out patient ward, is that correct?
A. I did.'
Q. That was on the first trips?
A. Yes.
Q. You went back againt to the hospital on the 15th of June to
have x-rays taken, is that right?
A. I did.
Q. In the meantime you complained of headaches and vertigo,
did you not? You understand what vertigo is, it is a kind of
blindness, when you loose consciousness and you are apt to foll?
A. That is my definition of. it, yes.
Q. You had that?
A. I did.
Q. And complained of it when at the hospital in the. spring of
'38?
A. I did.
page 85 ~
Q. And for two years prior to this fall on June 1st,
you had suffered terrifically from constipation, is that
correct?
A. I have been suffering from constipation all my life.
Q. Didn't you tell them, that for the last two years, from the
time you moved from the county into the city that you had been
suffering from constipation?.
A. I did,. any they told me it was due to the city water.
Q. '.And you.were taking laxatives and enema every day or two
during that period?
A. Yes.
Q. On June 15th they took an x-ray picture of your back.
A. Yes.
Q. Did you hear them talk about an oil called lipodoil?
A. I did not. They didn't tell me anything about what they
were doing?
A. From the time you went there the first time as a young lady
in 1916, until you went there June 14th and 15th and September of
1938, no examination was ever made of your spine was there?
A. No.
Q. Never during all those times, although you had complained
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bitterly of pain in your back, was any examination of your spine
made?
A. Never did, the only times I complained of pains in my back
were the times I went to the hospital, when I had kidney trouble.
I never complained of anything else from then until the time I
went back after the fall.
Q. Didn't you just now tell us that you complained of
page 86 ~
pains 'in the small of your back on all of these occasions?
A. The times I went there I had kidney trouble. I never went ,
there except for kidney trouble. When you have kidney trouble
you are liable to have pains in your back and everywhere else.
Q. Doctor Williams ref erred you to the surgical department because he said those pains in the back were not connected with your
hemorages, do you think they were?
A. That was after the abortion, I had to have all my female
organs taken out, you are liable to have very severe pains in a case
like that, liable to effect your whole body, from the time I was
operated on until I had this fall the record doesn't show I went
back for for any trouble with my back.
Q. It shows that you went back in the spring of 1938, when you
complained of your eyes and headaches?
A. That was from my eyes.
Q. And vertigo?
A. That came from the headache they told me.
Q. As a matter of fact the authorities at the hospital gave up
your case~ and never did know what caused those headaches, isn't
that correct?
A. They never did tell me.
Q. And the record doesn't show it? But when you went back
there the last time for this x-ray, your spinal column was
page 87 ~ examined for the first time, and they found out for the
first time what the trouble was, isn't that correct?
A. They told me it came from the fall, I was going by what they
said.
Q. But any way that was the first examination that was ever
made of your spinal. cord and column in the hospital in all these
years?
A. Yes, sir.
Q. Coming to this post on the south west comer of your porch
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at 1312 Early Street, you say you knew the post was in bad condition?
A. I d.id.
Q. And had known of it for quite a while, is that correct?
A. Yes, sir.
Q. And complained of it to Dr. Early?
A. Yes, sir.
Q. You say the floor around that post was bad also?
A. It was.
Q. How far out from the post?
A. Just around where the post set on the floor.
Q. You knew that also?
A. I did.
Q. I believe you stated in your notice of motion that if Dr. Early
had examined matters as he should have, he would have found this
rotten condition of the sills?
A. I think so.
Q. The condition of the floor and sills was such that
page 88 ~ you thought an inspection was necessary?
A. I did.
Q. Did you make an inspection?
A. I didn't get down underneath there to see what the condition
was.
Q. Did your husband make an inspection of the sills?
A. I told him and Dr. Early said he would fix it.
Q. You thought that there was very likely something bad underneath and it ought to be inspected, is that correct?
A. I never thought anything was wrong underneath.
Q. But you just said you thought it ought to be inspected?
_
A. I didn't think anything about underneath, I thought Dr. Early
ought to have it fixed as he promised.
Q. Then you didn't think Dr. Early should make an inspection?
A. I think he could have come and made an inspection, and if
he had the carpenter said he would have- ·
Mr. Walsh: We object to what the carpenter said.
The Court: She can state what the carpenter said if he was
working for Dr. Early. I think she has a right in response to Mr.
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Richey's question to say what Dr. Early's agent told her. I think
Mr. Richey's question called for her explanation if she chooses to
give it.
Mr. Richey: I don't think the Court understood ·my question,
what I intended to ask her was this :
page 89 ~

Q. You didn't think an inspection was necessary from
the condition around the post, did you?
A. No I couldn't say that an inspection underneath was nee~
essary, probably if you had gotten down under there you could
have seen it, but I didn't do it.
Q. The bottom of the post was rotten, and it could be pushed
out from the porch, is that correct?
A. Yes.
Q. And the floor was rotten around. the post, that didn't show
anything underneath the post, did it?
A. No.
Q. And with the floor in that condition you walked out to within
a foot and a half or two feet of the post?
A. Within a foot and a half or two feet, but I was not standing on the edge of the porch, I was up next to the building.
Q. When you heard something give way did, the floor itself
break?
A. It sounded like something rotten underneath crashed, and
when this thing crashed, the floor slipped a little.
Q. What do you mean by this thing?
A. It must have been the sill.
Q. Did the floor boards themselves break any?
A. Yes, I think they did. One or two of the planks in the porch
were split.
Q. That had been there a long time that split, had it not?
A. I don't think so, I don't remember seeing it until after 1
fell.
Q. You spoke of an inspection, could anybody tell
page 90 ~
anything was wrong with that porch from standing on
the porch?
A. I don't think they could.
Q., Anybody standing out in the yard or near that corner, could
they tell anything was wrong underneath that porch?
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A. I don't think they could unless you took those boards off.
Q. If those stringers were double stringers, you would have had
to take up the floor of the porch too or gotten down underneath,
would you not?
A. I don't know anything about stringers.
Q. No ordinary inspection would have shown those defects, is
that correct?
A. I don't think so.
Q. You would have had to take those facer boards o,ff and the
floor up, would you not?
A. I don't think you would have had to take up the floor.
Q. You would have had to take up the floor and take the facer
boards off to have found out the condition of those sills, isn't that
right?
A. I would have taken something up, I don't know what you
call it.
Q. You had cautioned the children to stay away from this post?
A. Yes, I had.
Q. And this corner of the porch?
page 91 ~
A. Yes, I did.
Q. You thought-it was dangerous?
A. I did.
Q. Did you think those rotten boards were also dangerous?
A. They were dangerous around that post.
Q. And yet · notwithstanding that you walked right out to that
corner?
.
A. I didn't stand on the rotten boards.
Q. You were living in the house at the time, were you not?·
A. Sure I was.
Q. This was in June, the summer time?
A. Yes.
Q. You were on that porch every day of your life several times
a day?
A. Certainly I was, I was on the porch every day.
Q. You knew this condition just as ·you have described it per£ectly well ?
A. Yes.
Q. As a matter of fact you knew more about the condition of
the porch than Dr. Early, isn't that true?
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A. His attention had been called to it enough times for him to
know something about it too, I think.
Q. Now Dr. Early had suffered the loss of one limb up close to
his body, had he not?
A. He didn't have but one limb, I don't know how he lost it.
Mr. Walker: What is the materiality of this.
page 92 ~

The Court : Yes, I think he has a right to ask that
question.
Q. He went anywhere he wanted to on crutches, did he not?
A. He walked on crutches yes.
Q. And as a rule you carried the rent out to him in the car, i9
that correct?
A. He usually would drive up in front and blow the horn and
I would go out, that was his custom.
Q. He rarely came into the house or the yard?
A. I don't think he ever was in the house but one time, and tha1
was about the tank, and he came in to see if he could mend the
tank or if he would have to buy a new one.
Q. The occasion of your going out on the porch that morning
was to see Miss Virginia Lohr, who was a member of Miss Cleveland's Music Class?
A. She was.
Q. And she had borrowed this evening dress and had done it up
and she was going to wear it that night at the recital?
'
A. The recital was on the second of June and this happened on
the first.
Q. Why was she dressed up on the morning of the first then?
A. She dressed up in the dress when it came from the cleaners,
because it was a borrowed dress and she wanted to see how it
l0oked.
Q. How long did you talk to her?
.A. I don't remember, it was not very long, some few
page 93 ~ minutes, maybe five or ten minutes, I don't remember
the time, I was just standing there talking.
Q. Had you complained to any of your· neighbors before this
fall that you were having these pains and sciatica, in your legs?
A. No, sir.
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Mr. Messick: I object to the question unless he lays the foundation.
The Court: 1· think she answered the question.
A. I remember complaining about the headaches, I have these
headaches.
Mr. Messick: My sole objection was simply, that if you attempted to contradict a party or any other witness, it is the duty of
counsel to call the attention of the witness to the place and the
party with whom it was had.
The Court : Yes, if they know of any statement that she has
made, they should tell her when and to whom it was made.
Mr. Walsh: This is not evidence to contradict her, but evidence
of an admission.
A. I don't remember it. I remember talking about those headaches, because when I had the headaches I had to go to bed.
The Court: If they will tell you the name of the person, ypu do
have to answer the question. If they don't tell you the name of
the person, you don't have to answer it.

. Q. Mrs. Newman as a matter of fact weren't you
page 94 ~ leaning against that post?
A. I certainly was not.
Q. Do you know Mr. Alf. C. Fleming?
A. I know Mr. Fleming, but I didn't tell Mr. Fleming I was
leaning against the post, I told him I had a fall, and Mr. Fleming .
was one. of the first men that said I ought to get something out of
it.
Q. Do you know Mrs. Plumb, who lives down the block?
A. Yes, I know her.
Q. Didn't you tell her that what caused yqu to fall was that you
were leaning against that .post?
A. I don't remember it! Do you think I had little enough sense

84

Supreme Court of Appeals of Virginia

Mrs. Hazel Almond Newman
to go out and lean against that post, when I knew it was rotten.
I didn't tell her that.
Q. When she found out you had fallen and came up to yo~r
house to see you, didn't you tell her that you were leaning against
·
the post and that is what caused you to fall?
A. I don't remember telling her that, because I did not lean
against the post.
Q. After this fall you say you went the next night to the recital?
A. I did.
Q. At the first Baptist Church?
A. Yes, sir.
Q. And yoµ were living at 1312 Early Street?
A. Yes.
Q. And you walked all the way back home?
A. ·I did, but I was in misery.
page 95 ~
Q. You are a member of. the Ladies Bible class at the
First Baptist Sunday School, are you not?
A. Yes.
Q. You attend pretty regular! y ?
A. ·When Mr. Newman could carry me I did.
Q. How did you get back home on those occasions?
A. Mr. Newman met me.
Q. Always?
A. Always.
Q. Do you remember you went to Sunday School on the 19th
day of June, after this fall?
A. I reckon I did, I went when I knew I was not able to go
on account of the children.
Q. You went again on the 9th of July 1938, did you not?
A. I did, I went on account of the children, I really was not
able to go.
Q. Weren't the children large enough to go by themselves?
A. My little girls were not, and they wanted me to go, and I
put forth an effort to go on their account.
Q'. You went again on August 21st and August 28th?
A. I did.
Q. And again on September 11th?
· A. I went that Sunday and had to leave before preac~ing was
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over because I was in so much agony, I couldn't stand it. Because
I went was not because I felt like going.
page 96~

RE-DIRECT EXAMINATION.

By Mr. Messick:
Q. Mrs. Newman you are a mother of five children?
A. Yes, sir.
·
Q. Your youngest child is about eight years old?
A. Yes.
Q. Mr. Richey has asked you about have some kidney trouble
I think the records have it called pyelitis?
A. Yes, sir.
Q. As a matter of fact that is nothing but puss in the kidneys,
is that correct?
A. Yes, sir.
Q. It occurs in a number of women during pregnancy, does i1
not?
A. It does.
Mr. Richey:

Don't lead her Mr. Messick.

Q. Tell the Jury whether or not children have it after they are
born?
A. They do. This fourth child, when she was born, I think she
was born with it, and when she was five months old I took her
back to the hospital with it, and the doctors said that that very
of ten occurred when the Mother of the child had had it before the
birth of the child.
Q. Do you know whether or not pyelitis generally clears up in
the mother after the child is born?
A. It did in my case:
Q. The record also shows that you had your appendix removed?
A. I was operated on for my appendix, but it doe!
page 97 ~
not affect everybody alike, in my case it didn't move to
one side until nearly a month after I had it, and after I wa!?: op·
erated on, I was never bothered with it again.
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Q.

Tell the Jury whether or not you had any pain in your spinaJ
colum, similar or like this pain you had after this fall ?
A. I never have.
Q. I believe you told the Jury you were not a carpenter?
A. I don't know anything about it.
Q. Do you know anything about lumber?
A. I certainly do not.
Q. Have you ever had any particular knowledge of lumber?
A. NQ, sir, I couldn't saw a straight board to save my life.
Q. Mr. Richey has asked you about crawling up under tha1
porchMr. Richey: I don't think I asked her anything like that.
Mr. Messick: All right put it this way.
Q. You asked her whether she got down underneath it. How
much would you say you weighed at the time you were hurt?
A. I weighed about 159 pounds.
Q. Were you able or was the opening large enough for you to
crawl up under there?
A. I don't imagine it would have been.
Q. You have told us something about the rotten conpage 98 ~
dition of this column or post, and also that the floor
around the post was· in a decayed or rotten condition. Tell the
Jury whether or not the floor was in a decayed or rotten condition
away from the post or was it just around the post?
A. It- was just around the post.
·Mr. Richey: She has already answered_ that question.
Mr. Walker: It is true she has indicated by hand motions an
inch to an inch and a half, but we think we have a right to get
that in this record.
The Court : About how far from the post were the boards decayed?
A. Just around the post about like that. ( Indicating two or
three inches).
The Court: Two or three inches is· that what you mean? · '
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A. Yes.
The Court : Were those boards replaced?
A. They were. New flooring put in there.
The Court : At that point?
A. Those boards were taken out and new put in, I don't know
whether they were brand new or not but they were different boards.
By Mr. Messick:
Q. Mrs. Newman have you ever suffered any loss of weight before, as you have done in this instance?
A. No, sir, I have not.

page 99~

RE-CROSS EXAMINATION.

By Mr. Richey:

Q. Mrs. Newman you had right much to say about this loss of
weight?
A. Yes.
. Q. As a matter of fact, didn't they prescribe an obesity diet for
you,- in order to make you lose weight?
A. Yes. On account of my back and leg, they said I was not
able to do anything and laying around my weig}?.t was up, and the
weight was not good for my back and leg.
Q. So your loss of weight is not due to the pain in your back,
but because they gave you this obesity diet to bring your weight
down?
A. Yes, but I am not on the diet now, and I am still losing
weight.
'
The witness stood aside.
Mr. Messick: The plaintiff rests.
Mr. Walsh : If your Honor please, we ask that the Jury be withdrawn.
The Court : All right Gentlemen of the Jury you can retire.
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At this point the Jury retires from the Court room.

Mr. Walsh: The defendant moves the Court to strike out the
evidence as introduced by the Plaintiff on the ground that it discloses no liability on the defendant for the injury complained of.
Tlt"ere is no liability upon a land-lord for personal injury
page 100 ~ to the tenant, nor can one grow out of a promise to repair, or to keep in repair, if such a promise to repair
has been proven, which we submit has not been proven. We submit that no judgment can be entered on such a promise in this
case, becaus~ of the total lack of corroboration of the promise to
repair, and the statute says that no judgment may be rendered
against the estate of a decedent unless there is corroboration, and
Mrs. Newman being an interested party under the doctrine of Radcliffe v. Jewell, nor can Mr. Newman corroborate her, because he
is a party in interest. But there is aside from that a more fundamental question that the promise to repair is not a duty for which
the land-lord is liable in tort, this raises the question of the right
of the tenant to have the necessary repairs made, and to sue the
land-lord for damages, not in an action of tort, but in an action
of assumpsit for the actual cost of the repairs. There is the further
point that not only has there been no promise to repair shown, but
there has not been any promise to repair in respect to what is now
claimed as the cause of the injury, which Mrs. Newman suffered.
The promise was to repair the post, and not the sills, there was no
obligation shown upon Dr. Early to repair the sills, and this proof
does not reach up to the point of a pro.mise to repair what is now
alleged to be th~ defective condition. Now, furthermore, there is
no proof of any negligence on the part of Dr. Early, even
page 101 ~if there was a duty to repair and inspect the post, but the
condition Mrs. Newman now claims was the cause of
her injury was not one which could have been discovered on· ordinary inspection; and, furthermore, the Plaintiff cannot recover,
because she wa~ guilty of contributory negligence, she knew about
the condition of that porch, Dr. Early did not know as much about
the condition of that porch as she knew herself; she knew more-~
over, that the post was dangerous, and when she used it she used
it at her own risk and cannot recover in this action.
( After hearing argument on the above motion, by counsel for
both the Plaintiff and Defendant the Court ruled as follows : )
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The Court: Well, gentlemen, fhe only way in which a Jury
verdict for the Plaintiff, could be possibly sustained in this case,
would be upon the theory that the defective condition of the post
was sufficient to put a reasonably prudent person on notic~ that
the porch would also probably be unsafe. Unless there is evidence
to show that the Defendant knew or had reasonable grounds to
apprehend that the porch floor was unsafe, he could in no event be
held liable. Now, the question is whether that remote possibility
of negligence on his part would be sufficient to _submit this case to
the Jury or not. I think it would be, but. for one thing, and that
is that the Plaintiff, also had the same opportunity ·of
page 102 ~anti-cipating that the porch was dangerous, by reason
of the rotten condition of the. post, that she would
be just as guilty of contributory negligence as he would be of negligence in anticipating such danger. So, I don't see how there is
any evidence in this case, upon which a verdict could be based, and
it would be futile to continue the evidence in this case for the defendant, unless there is some reason to be~ieve that the Defandant's
own evidence would disclose some liability. I have no right to
assume such would be the case, so under· all the circumstances in
this case, I am constrained to sustain the motion to strike the evidence. I don't think it ·is possible to hold the land-lord responsible
for something of which he knew nothing and which the tenant had
an equal opportunity to have found out and corrected. At this point the Jury returns to the Jury box.
The Court: Gentlemen, of the Jury a motion has been made by
the defendant in this case to strike the evidence of the Plaintiff, on
the ground that it is not sufficient to show liability against the
Defendant. The Court being of opinion that that is the case hereby strikes the evidence, so you will take the papers in this case,
go to your room and bring in a verdict for the defendant. Select
your foreman and write your verdict. Gentleman is that the proper instruction, or is there anything further that you desire.
page 103 ~ Mr. Richey:' I think the Jury might be instructed as
to the form of the verdict.
The Court : We the Jury find for the Defendant. I understand, Mr. Messick that you and Mr. Walker save the point, and
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if you have any objection to the instruction to the Jury I would be
glad to hear that.
Mr. Messick: I am of the opinion there i~ no necessity for the
Jury to leave the room.
The Court: I think it is, but if there is any other instruction or
any correction of that instruction I have given or any change in
it, I would be glad to hear that.
Mr. Messick: Of course, I would like for the Jury to be instructed that if the Jury thinks the Plaintiff is entitled to recover,
that they bring in a verdict for the Plaintiff.
The Court: If the Jury believes that the Plaintiff is entitled to
recover without any evidence, they may find for the Plaintiff. I
don't think the Jury could find for the Plaintiff, but I never have
fully known what instruction ought to be given to the Jury in a
case like this. The question now is whether you object to the
Court's present instruction?
Mr. Messick: No, sir.
At this point the Jury retires to its room and renders the following verdict :
"We the Jury find for the Defendant."
Foreman.

(Signed) Lionel S. Key,

page 104~ Mr. Messick: Plaintiff, by counsel, excepts to the action of the Court in sustaining the motion of the Defendant to
strike the Plaintiff's evidence for the reason that the issue of the
Defendant's negligence should have been submitted to the Jury for
its determination, and for the further reason that under the evidence the Plaintiff is entitled to recover damages for the injuries
she has sustained. The record clearly shows that the duty rests on
the defendant of keeping the premises in question in a reasonably
safe condition, that he failed to exercise this duty and as a result
of such failure the Plaintiff was severely and seriously injured.
The record further shows that the defendant after -repeated warnings of ·the defective condition promised that he would put the
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premises in a reasonably safe condition of repair, and would remedy the defective condition called to his attention; that the duty
was imposed upon him under his contractual agreement with his
tenant to make the repairs he promised and agreed to make, and
to keep the premises in a reasonably safe condition, and the evidence shows that he failed to perform that duty. The evidence
further shows that the Plaintiff· was not guilty of any contributory negligence as a matter of law, and we respectfully submit that
she was not guilty of any contributory negligence as a matter of
fact; that she was in the exercise of reasonable care at the time
of her in jury and was placed in a position of peril by '
page 105 ~reason of the negligence of the defendant and in such
position of peril she exercised such care as was commensurate with the situation which confronted her. The record further
establishes that had the defendant repaired the post or column on
the south west corner of the house, of which defective condition
he had notice, he would have discovered the defective, rotten condition of the sills under the porch and had he inspected the rotten
condition of the post and floor underneath the post, he would have
been put on notice of the defective condition of the sills under the
floor of the porch. We take the further position that where the
land-lord has contracted to keep the premises in a reasonably safe
condition that he owes the duty of keeping such premises in a
reasonably safe condition, and owes the duty of reasonable inspection in order to perform his contractual obligation. A municipality is required to exercise reasonable inspection of its streets for
the purpose of deternii11g defects of its streets, and is held liable
for· whatever defect that inspection would have disclosed. We take
the position that in this instance this duty is imposed by sontract
to keep the premises in a reasonably safe condition, and in order
to keep them in a reasonably safe condition, a reasonable inspection is necessary on the part of the land-lord. In one instance
the'decision of the court has imposed the duty, as a matpage 106 ~ter of law, in the other instance the duty has been imposed by contract. We, therefore except to the action of the Court in striking the Plaintiff's evidence, and the Plainti ff, by counsel moves the Court to set aside the verdict of the Jury
on the ground that the same is contrary to the law and for the
further reasons assigned to the action of the Court in sustaining the
motion of the Defendant to strike the Plaintiff's evidence.
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The Court: Which motion the Court over-rules.
Mr. Messick: To which action of the Court the Plaintiff excepts on the grounds above stated.

page 197~

CERTIFICATE OF JUDGE

I, A. D. Dabney, J ttdge of the .Corporation Court for the· City
of Charlottesville, Virginia, who presided over the foregoing trial,
do hereby certify that the foreging is a true and correct stenographic report of all the testimony that was introduced and other incidents of the trial thereof, including all instructions given or refused, all exhibits or other writings introduced in evidence or presented to the trial court, all questions raised and the reasons assigned therefor, except argument of counsel, and all rulings thereon, in the case of Hazel Almond Newman v. John E. Early, Jr.,
Administrator of the Estate of Dr. John E. Early, tried in the
Corporation Court for the City of Charlottesville, Virginia, on the
20th and 21st days of September, 1939; that it appears in writing
that the defendant, John E. Early, Jr., Administrator of the Estate
of Dr. John E. Early, has. had reasonable notice of the time and
place when this report of the testimony and other incidents of trial
would be tendered and presented to the undersigned for certification, which is certified within sixty days after final judgment.
Given under my hand this 18th day of November, 1939.
A. D. DABNEY, Judge.
page 108 ~ I, C. E. Moran, Clerk of the Corporation Court for
the City of Charlottesville, Virginia, do hereby certify
that the foregoing stenographic report of testimony' and other incidents of the trial of the case of Hazel Almond Newman v. John
E. Early, Jr., Administrator of the Estate of Dr. John E. Early,
was filed with me as Clerk of said Court on the 18th clay of N ovembe.r, 1939.

C. E. MORAN, Clerk.
Page 109}
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On this the 20th day of September, 1939, came the plaintiff,
Hazel Almond Newman, in person .and by her attorneys, and likewise came the defendant, John E. Early, Jr., Administrator of the
estate of John E. Early, deceased, in person and by counsel.
And the said defendant having entered his plea of the general
issue to said plaintiff's action as set forth in the notice of motion
herein filed, the plaintiff replied generally thereto and issue was
jeined.
Thereupon came the following jury of six, such number having·
been agreed upon in open court by both plaintiff and defendant for
the trial of the issue herein joined, the same being a portion of the
venire summoned for the trial of civil cases during the current t~rm
and who, upon examination being found duly qualified, were selected, tried and sworn according to law, namely :-Lionel S. Key,
G. T. Giles, Lawrence A. Bruton, Courtney Turner, E. B. Dodd
and Charles R. Pace.
And the jurors aforesaid, having fully heard the evidence for
the plaintiff introduced in this action, were discharged until tomorrow morning, September 21st, at 9 :30 o'clock.
Thereupon the said defendant, by counsel, moved the Court to
strike the evidem:e of the plaintiff as introduced at the trial of
this case and to exclude the same from consideration by the jury,
offering in support of said motion the following grounds:
( 1) That there is no liability upon the landlord for personal fojury to a tenant by reason of the contract of lease nor from an
express promise. to repair defective premises, even should such
promise have been established by the evidence;
page 110 ~ ( 2) That the evidence of the plaintiff fails to establish any promise on the part of the defendant's decedent
to repair that portion of the premises in respect to which claim is
now asserted to be the cause of the injury complained of;
( 3) That the evidence wholly fails to establish any negligence
on the part of defendant's decedent, assuming that there was a
duty upon him to inspect and to repair; and
( 4) That the evidence of the plaintiff establishes controbutory
negligence on her part which would prevent recovery by her for
the injury complained of.
And the Court having heard a portion of the argument of counsel upon the aforesaid motion to strike the evidence in this action,
it is ordered that this case be now continued until tomorrow morning, September 21st, at 9 :30 o'clock.
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. On this the 21st day of September, 1939, came again the plaintiff, Hazel Almond Newman, in person and by counsel, and came
also the defendant, John E. Early, Jr., Administrator of the estate
of John E. Early, deceased, in person and by his attorneys.
And the Court, having now fully heard the argument of counsel
upon the motion made on yesterday tC!> strike the plaintiff's evidence
herein introduced and having maturely considered of its judgment,
being of opinion that such evidence fails to establish liability upon
said defendant, sustains said motion and doth strike said evidence
so herein introduced and doth exclude the same from consideration by the jury; to which action and ruling of the Court the plaintiff, by counsel, excepted upon the grounds specified orally and to
be hereafter reduced to writing and filed as a part of the record in
this case.
Thereupon came the jurors sworn for the trial of the issue in this
case joined, pursuant to their discharge on yesterday, and who,
having no evidence before them upon which a verdict for the plaintiff might be supported, retired to their room and later returned
with the following verdict, to-wit:"WE, THE JURY, FIND FOR THE DEFENDANT. LIONEL S. KEY, FOREMAN." And the jury was discharged.
· Thereupon the said plaintiff, by counsel, moved the Court to set
aside the aforesaid verdict of the jury and to grant her a new
trial upon th_e grounds specified in her exceptions to the ruling of
the Court upon its motion to strike the evidence;· which
page 112 ~motion the Court overruled and to which ruling of the
·
Court the plaintiff, by counsel, excepted upon the same
grounds.
It is therefore adjudged and ordered that the plaintiff recover
nothing of the defendant about her action herein but that the said
John E. Early, Jr., Administrator of the estate of John E. Early,
deceased, recover and have judgment against the said Hazel Almond Newman, plaintiff, for his costs by him about his defense
as such personal representative herein expended.

page 113 ~VIRGINIA:'In the Clerk's Office of the Corporation Court of the
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City of Charlottesville, November 20th, 1939.
I, C. E. Moran, Clerk of the Corporation Court of the City of
Charlottesville, Virginia, do hereby certify that the foregoing is a
true, accurate and complete transcript of the record in the action at
law therein pending under the style of
HAZEL ALMOND NEWMAN, Plaintiff,

v.
JOHN E. EARLY, Administrator of the
estate of John E. Early, deceased, Defendant,
as appears of record and on file in my said office and which I, as
Clerk of said court, have been requested in writing to copy on be~
half of said plaintiff for the purpose of its presentation, along with
a petition for a writ of error and supersedeas to the judgment
therein pronounced, to the Supreme Court of Appeals of Virginia.
And I further certify that it affirmatively appears from the
papers filed in said action that counsel of record for said defendant
had due and written notice of the intention of said plaintiff to apply
for the foregoing transcript and, further, that such counsel likewise
had due and written notice, within the time required by law, of
the time and place when and at which the foregoing bill of exception was presented to the Judge of said court to be signed, sealed
and ·enrolled and made a part of the record in said action.
Given under my hand this 20th day of Noven;iber, 1939.
C. E. MORAN, Clerk.

A Copy-Teste:
M. B. WATTS, C. C.

INDEX TO, RECORD

Page
:

Notice of motion ................... ~ ...................
Demurrer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Order-April 17, 1939, filing demurrer ....................
Order-·May 10, 1939, over-ruling demurrer ................
EVIDENCE:
W. P. Newman~ .....................................
Miss Virginia Rohr. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Mrs. F. K. Pollard. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Mrs. Frank Rohr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dr. J. M. Meredith ..................................
Mrs. Hazel Almond Newman. . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to strike evidence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Action of court on motion to strike evidence. . . . . . . . . . . . . . . .
Verdict of the jury. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Exception to the action of court in striking evidence. . . . . . . . . .
Exception over-ruled . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certificate of Judge. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certificate of Clerk. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Order of Court-September 20, 1939 ......................
Order of Court-September 21, 1939. . . . . . . . . . . . . . . . . . . . . .
Authentication of record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

19
25
25
26

27
40
48
49
53
63
88
89
90 ~
90
92
92
92
92
94
95

