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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2958
H. W. BROWN AND CHARLES ZIGENFUSS T/A H.
BROWN & COMP ANY, Plaintiffs in Error,

Vl.

versus

·JAMES WALLACE, Defendant in error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDE.AB.

To the Honora.ble Chief Justice wnd Justices of the Supreme
Cowrt of Appeals of Virginia:

Your petitioners, H. W. Brown and Charles Zigenfuss t/a
H. vV. Brown & Company, respectfully .represent that they
are aggrieved by a final judgment entered against them by
th€! Circuit Court of Norfolk County, Virginia, on the 12th
day of August, 1944, in the sum of Fifteen Thousand ($15,.;.
000.00) Dollars with interest and costs, in an ·action at ·law
in whi~h your petitioners were the defendants and James
Wallace wa~ the plaintiff. A transcript of the record accompanies this petition,, together with the exhibits introduced at
the trial, which are certified by the Clerk of said Court in
accordance with law.
·
This petition is adopted as the opening brief and a copy
hereof ·was delievered to the attorney for the plaintiff on the
first day of December, 1944.
_
For the sake of clarity and convenience, the parties will be
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referred to and treated as they respectively appeared in the
. trial Court. Oral argument i~ requested on this petition.
THE PROCEEDINGS.
Plaintiff proceeded against the defendants by Notice of Motion for Judgment in the amount of Twenty-Five Thou2• sand ($25,000.00) Dollars. Defendant filed plea i11cof gen. eral issue and issue was joined. The case was tried before a jury on July 21-22, 1944, and a verdict in the amount
of Fifteen Thousand ($15,000.00) Dollars was returned in
favor of the plaintiff. Defendants made a motion to have the
verdict set aside and final judgment entered up for the defendants, on the ground that the verdict was contrary to the
law and the evidence. Motion was also made to have the
verdict set aside and a new trial granted on the ground of
certain errors assigned and which will be hereinafter set
forth more fully. After argument, each of these motio11s
was overruled to which action on the part of the Court defendants, by counsel, duly excepted.

THE FACTS.
The accident, which is the subject of this litigation, hap- .
pened September 22., 1943, at approximately 4:30 p. m., ai
the intersection of Routes 13 and 17, Norfolk County, Norfolk, Virginia. The weather was clear and the roads were
dry. Route 13 runs in an easterly and westerly direction
while Route 17 runs in a northerly and southerly direction.
Each of these highways is a.main state highway and is hard
surfaced. The overall width of Route 13 is approximately
sixty (60) feet and the overall width of Route 17 is approximately, forty-five ( 45) feet. At this intersection are placed
traffic lights which, when working properly, regulate traffic
at this intersection. The intersection is open and clear and
the view ot drivers approaching the intersection is unoh,
structed. The nearest building to the southeastern corne.1·
of these intersecting roads was a .service station which sit~
back fifty-five (55) feet from the southern side of Route 13
and approximately the same distance from ·the eastern sidf:\
of Route 17 (R., p. 20}. At a point on Route 17 one hundred
(100) feet south of the southern boundary line of Route 13,.
one can see at least four hundred ten (410) feet to the east ou
the westbound traffic lane of Route 13. Of course, one 'traveling west on Route 13 would have a like opportunity to see one
traveling north on Route 17.
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•Just before reaching this intersection, there are
twenty (20) foot parkways in the center of Route 13;
these parkways separate eastbound and westbound traffic.
Likewise, there are islands or parkways in the center of Houte
17, which separate northbound and southbound traffic.
The general physical layout of this intersection witb measurements~ etc., is more particularly shown on a pl1;1,t introduced in evidence and markeq. plaintiff's exhibit No. 1, to
· '
.
which reference is made.
At the time of this accident, and for' several days prior
thereto, the traffic lights at this intersection had not been
working properly (R., p. 38; R., p. 46; R., p. 81; R., p. 106).
At the time of this accident, for traffic going north on Route
17, the red light would go off and turn to blank or no light at
all, and f o~ traffic going west on Route 13, the green light
would go off and turn to blank or no light at all. Ordinarily
and if working properly, these lights would change from
green to amber to red.
The plaintiff., who was driving a bus with between thirty
(30) and forty (40) Navy Yard workers on it, had left Elizabeth City, North Carolina, around 3 p. m., the day of the
accident and was to have his workers in the Navv Yard at
Portsmouth, Virginia, by at least 4 :45 p. m.
was proceeding north on Route 17. Defendants' driver was proceed.
ing west on Route 13. There is a "metal light trip" in th~
northbound lane of Route 17, which trip is between one bun.
dred fifty-four (154) and two hundred (200) feet from tht"
southern side of Route 13 (R., p. 46; R., p. 58). Plaintiff tes- ·
tified that about the time he got to this trip, he noticed the
light for northbound traffic on Route 17· was red, however.
he states that when he got within about fifty (50) or fiftyfive ( 55) feet of the lig·ht., this red light changed from red to
blank or no light (R., p. 46). Plaintiff also testified that about
the time he ran over the metal light trip in the road, he noticed the defendants' tractor-trailer approaching him
4* from the rig'ht *on Route 13, but defendants' driver at that
time had not reached the "metal lig·ht trip" in the westbound lane of Route 13. According to the above mentioned
plat, this trip is approximately on hundred fifty (150) feet·
from the eastern side of the northbound lane of Route 17.
After seeing defendants' tractor-trailer thus. approaching,
plaintiff proceeded on through the intersection. At the time
plaintiff reached th~ south side of Route 13, he stated that
defendants' tractor-trailer looked to be about sixty (60) to
i::ixty-five (65) feet away from the intersection (R., p. 47).
Plaintiff also testified that when the tractor-trailer was about

He
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ten (10) or :fifteen (15) feet in front of him, he (plaintiff)
turned his bus to the right in an effort to avoid striking it
(R., p. 64). Plaintiff also testified that the last time that he
had seen the tractor-trailer before turning his bus to the right,
as above mentioned, the tractor-trailer was about midway between the metal trip in the western lane of traffic on Route 13
and the .intersection (R., p. 64)., and said tractor-trailer appeared to him to be slowing up (R., p. 47).
Plaintiff states that as he approached the intersection, he
was traveling at approximately fifteen (15) miles per hour
(R., p. 57) and he did not know the speed of the defendants'
driver (R., p. 60). Plaintiff also testified that he had not
seen the driver of the tractor-trailer give any signals indicating that he was going to make a turn at this intersectiou
(R., p. 59) and so far as he knew the tractor-trailer was going to proceed through the intersection (R., p. 59) and so far
as he knew their respective paths would cross each othe1· (R.,
p. 60). Plaintiff also testified that at the time of the accident
he had his bus in second gear (R., p. 57) and his brakes were
in good condition and be could have stopped his bus with a
load'on within fifteen (15) feet .(R., pp. 57-58).
· At the time of this accident, there was no other traffic at
or near the intersection (R., p. 37).
At the time of the impact., defendants' tractor had entirely crossed the northbound lane ·of Route 17 and the
trailer was crossing this latter lane of travel at the time it
was hit on its left rear side by plaintiff's bus. The
5• *trailer, with its load, weighed ten (10) to twelve (12)
tons (R., p. 110). The front end of plaintiff's bus ran up
under the trailer, d~molishing the front end of the bus and
causing the trailer to turn over on its right side.
Defendants' driver testified that he was traveling at about
thirty-five (35) miles per hour and he noticed when he was
east 0£ the light trip on his lane of travel the light was green
(R., p. 106) and about that time he slowed down and proceeded to the intersection and when he was twenty-five (25)
or fifty (50) feet from the intersection, the light changed from
green to blank (R., pp. 106-107). He stated that when he wa~
twenty-five (25) or fifty (50) feet from the intersection he
saw the bus ''coming maybe one hundred fifty (150) feet on
Route .17'' (R., p. 107), but he was struck before his trailer
got all the way across.

H. W. Brown, et al. v. James Wallace

ERRORS .ASSIGNED.
The errors assigned are that the Court erred:
(1) In not striking out the evidence introduced on behalf
of the plaintiff at the close of the plaintiff's evidence and also
at the close of the entire evidence in the· case.
(2) In not sustaining defendants' motion to set aside the
verdict of the jury and enter up final judgment for .the defendants.
'(3) In granting sections two (2) .and three (3) of plaiutiff 's instruction number two (2).
( 4) In refusing· to strike from plaintiff's. instruction number three (3) that portion of said instruction stating that it
was defendants' driver's duty to keep his truck under control.
( 5) In amending defendants' instruction number V.
( 6) In refusing to grant defendants' instruction number

IV.

.

(7) In refusing to order a mistrial on account of improper
argument of plaintiff's counsel.
6*
*(8) In refusing to grant defendants a new trial on
account of the misconduct of three· (3) of the jurors _during· the trial of the case.
(9) In refusing to set the verdict of the jury aside and
order a new trial on account of the excessive damages
awarded.

ARGUMENT AND CITATION OF AUTHORITIES.
Since the same questions and legal principles are involved
in assignments of error (1 and (2), they will be treated as
one.
It will be seen from the undisputed facts in this case that
this accident happened at the intersection of two main hard
surfaced highways, which intersect~on was open and clear and
each driver had an unobstructed view of each other. The.
roads were level and straight and there were no other vehicles
at or near the intersection other than those involved in the
accident. So far as the evidence shows each vehicle was
traveling at a lawful rate of speed and each vehicle was under control, yet., under these conditions, the plaintiff's bus
struck defendants' trailer on its left rear end at a time when
it had almost gotten across plaintiff's lane of travel. Ac-·
cording to the following authorities, an accident such as this,
under these conditions, can come about only as a result of the
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continuing and concurrent negligence of each driver and there.can be no recovery on the ·part of either. Before citing these
authorities, we wish to respectfully call the Court's attention to the fact that the plaintiff testified when he got to the
. south side of Route 13, the defendants' driver was sixty ( 60)
to sixty-five ( 65) feet frofil: the intersection. According to
the plat above mentioned and the testimony of C. R .. McIntire,
' a witness introduced by plaintiff, it was a distance of fortynine (49) feet from the south side of Route 13 to the south
side of the western lane of traffic on Route 13. It should
also be borne in mind that defendants' driver was to the
right of the plaintiff and if defendants' driver, while traveling at a lawful rate of speed, approached or entered the•
7• *intersection at approximately the same time as plaintiff, then defendants' driver had the right of way. Also ·
it should be borne in mind that plaintiff said he had bis bus
under such control as would enable him to stop it within a
distance of fifteen (15) feet and he knew the lights were not
working properly.
While the case of llleade v. Sawnders, 151 Va. 636_, 114 S. E.
· 711, involves an intersection accident between a motor vehicle
and a ·pedestrian, the law as applied in that case is applicable
in the case at bar. In the case just cited the jury found in
favor of the plaintiff but the trial judge set the verdict aside
and on appeal the action of the Lower Court was. affirmed.
In the above case the plaintiff, while standing on the sidewalk, saw a car about one-half block away approaching from
his right. He then stepped off the sidewalk and proceeded
to cross the street, but was struck by the car before he got
across. He did not look any more after he first saw the car
and did not see it any more until he was hit. The opinion iu
the case recites the following questions and answers :

'' Q. Before you crossed the street, what did yon do Y·
'' A. I looked up and down the street to see if I could see a,
car coming.
'' Q. Did you see any Y
'' A. Away up, away up the west, up Broad Street; it
seemed half a block away from me.
·'' Q. Which way was that car coming?
'' A. Coming down. I started to cross the street.
''Q. What was the rate of speed of that car?
''.A. I can't tell yon, but I started to cross the street. I
thought I could make it, and the next thing I knew it just
t:truck me and knocked me senseless.
"Q. Were you crossing the street within the whit~ linest

H. W. Brown, et al. v. J 3:mea Wallace
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A. Yes, sir.· The white mark w~s right in tli~re; t)lere js
the $tr~et.
,

*

*

''Q. Did you.notic~ whic4 way-it was ~omh1-g? Did you i;;ee
it was coming your way.7
·
"A. Yes.,_ sir.
'' Q. When wB.s the next time you saw it 1
'' A. I did not se~ it any more till it struck me.

•

•

*

*

•"Q. You did not see the car at any t~e at .all,fr~m.
the time you stepped off the c-µrb untii it hit you?
'' A. No, sfr. I saw "it and thoug4t I ~~mld m~k~ it w~~n it
was ab~ut one-half blopk off,·~:µµ .I never ~aw it 1;1.ny me>r~
until it struck me and knocked me unconscious.''

8*

I:µ. its opinion tl1e Court aaid:
''If, as fr.om this record is apparent, the- plE!,intiff never
loolred for,'or saw, the defenda~t's car after leaving th~ side:
walk until he was in colli.sion with t4e rear end tlwreQf, thep
· his negligence was the prQxi~ate c~use of :qis injury, and,
there c~n b~ no recovery. If it can be said t:µ~t.he waa str11~lt
by th~ fr.ont of the ~ar, which bore down upon him, we are.
confronted with a situation wher.e a pedest:dan who s~es a:n
autqmobile approachiq.g, leaves the curb to cross th~ atreet
in front of the approaching car. The car is all the while .in
full view if he but looks, and he knows it is coming. A~surnef?
that the d~fendant was neg·ligent µp to the instant Qf the
accident, for failing to see and avpid injuring f.llaintiff, there
was an equal opportunity for the plaintiff to have seen a11d
avoided the collision, and he was t:qerefore neg}igop.t in not
'doi~g so.
'' Here the car and th~ p,edef?trhm are travelling ~t right
angles, and their paths must cro$s only a few f~et ahead.
There is a clear view and the pede~trinn h~$ s~.en th~ car ,approaching. A collision under such cir,c1J,11i.strnwe.~ cq11,'. Qr,Jy
arise as the res-ult of the concu,rring or independent negligence of the plaintiff.''
I

1

•

·,

I

Ush1g the lang'Uage of this Court in the caee of Mead,~ v.
Saunders, sitpra, at page 643, h~re, in the caf?e at bar, the
qus and the tractor were travelling at :right angles, and theh:
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paths must cross only a few feet ahead. There is a clear
view and the plaintiff has seen the tractor approaching. A
collision under such circumstances can only arise as the result of the co11curring or independent negligence of the plaintiff. This language used in the opinion in the 1l!leade v. Saund.ers case exactly fits the case at bar and seems to be determinative of it.
In the case of Virginia Ry.~ P. Co. v. Boltz, 122 Va. 649, a
case i:p. which a pedestrian while crossing the street was hit
by a street- car, the Court said at page 654:
"The mere fact that at the time plaintiff left the curb he
thoug·ht he had time to cross did not relieve him of the obligation to look and see where the northbound car then was.
There was nothing to obstruct his view, and by not looking at
or in the direction of the approaching car after he left the
curb he was guilty of contributory negligence as matter o:f
law."
·
In the case of Walker v. Crosen, 168 Va. 410, 191 ·s. E.
753, plaintiff's *decedent was riding as a passenger in a
car proceeding in an easterly direction on a highway ancl
defendant's car was proceeding on the same highway in a
westerly direction. Defendant attempted to make a left-hand
turn across the highway in front of the car in which plaintiff's decedent was riding but before the turn was completed
his truck was struck on its right rear side. The accident happened during the daytime on an open and straight road.
There was a judgment for the defendant but upon appeal the
judgment of the Lower Court was reversed and the case remanded.
The defendant testified that when he was twenty-five (25)
yards away from the private road into which he was going to
turn he gave proper hand signal for a left turn but he did
not see decedent's car at that time. He said he first saw it
when it was two hundred forty (240) feet away and going
very fast. He said the next time he saw it he was making the
turn and the other car was one hundred eighteen (118) feet.
away but it struck him before the turn was completed.
In its opinion this Co.urt said:
9*

'' From a careful consideration of the entire record we have
reached the conclusion that the essential question to be decided which will be determinative of the case is whether we
may say as a matter of law that Wilby Crosen, the driver
of the truck, was guilty of negligence which efficiently con-

H. W. Brown, et al. v. James Wallace.
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tributed to the death of Mrs. Harrison; and that she was free
from contributory negligence.''
4

•

'' The fact that Wilby Crosen had seen the approaching car
~md that he had noted its hig·h speed placed upon him in such
circumstances (in the exercise of ordinary care), a high degree of vigilance to see· that be could safely cross the highway. The high speed of the car alone should have been sufficient to have caused him to increase his efforts to avert a
collision~ A collision cot;tld have been averted by him by th~
exercise of the slightest degree of care. When he saw the fast
approaching car, quickly traversing the intervening distance
between them, a delay upon his part of a very short time
would have permitted the car to pass and averted the collision. He violated the terms of the statute and it was certainly an efficient cause, if not the proximate cause, of the
collision.''
In the case at bar the plaintiff said he did not know how
fast defendants' truck was travelling· (R., p. 60) which certainly imposed upon him the duty of keeping an eye on it in
order that he might act with reference to its speed. Had he
looked before he did the last time ( and he had nothing
10• else to look for) he *would certainly have seen the truck
coming right in front of him and a right turn or the
slackening of his speed for a few seconds would have averted
the accident. He simply was not looking where he should
have been looking or if he did look he failed to take advantage
·
of what he saw ·or should have seen.
In the case of Hogan v. Miller, 156 Va. 166,157 S. E. 540, the
plaintiff was riding· as a pnsseng·er in defendant's taxicab in
the City of Roanoke. In the course of the trip defendant's
cab., which plaintiff alleged was travelling at an unlawful
rate of speed, was struck by or was in collision with another
car at a street intersection. The plaintiff recovered in the
Lower Court and the judgment was affirmed by this Court.
Defendant took the position that his driver had the right
of way and had exercised due care in operating hjs cab...This
Court said:
'' The mere fact that one vehicle has the right of way over
another at a street or highway intersection does not relieve
the driver of the vehicle thus favored from the duty of exer;.
cising due care to avoid collision at the intersection.

S~pr~~e C0:t1,~t

10

of Appeals of· Virginia

"In Blashfi.eld's Cyclopedia of Automobile Law, Vol. 1,
page 494, we read:
" 'Too firm an insistance upon the right of way,· even when
one is clearly entitled to it, may be the grossest kind of negligence. Under such rule, if .it appears to the driver of tht~
car having tp.e right Qf way, or if he cq,n,, by the exercise of
· care commensurate with the danger of .the situation, di..~cover
that the Qther driver do.es not intend to yield the right of way,
or intends to take preced_ence, and that a .collision will likel11
opcur, he cannot recklessly proceed, but is bou-nd to stop -or
to tu.rn aside, if, in the exercise or ordinary care fo'I' his own
safety, he can do so • • •., "

•

•
.

•

•
'

"Relying, no doubt, on the f~ct. that he had the rigtit or
way; that no car was. approaching from his right, he .failed to
observe the approach of the Lanham car. By his own evidence it is established that if he had looked to the left afte:r
looking to the right he could have seen the approach of Lanh~lll; that an accident was :immine:µt unless he or Lanham
stQppep; _th~t he could have stopped his car in time to avoid
the ~ccident regardless of who had the right pf way,. or,
after having discover~d the approach of Lanham, by merely
turniµg to the rig~t into :Clay street he could have avoided
the collision.''
ll"t

•1n Nicholson v. Garland; 156 Va ... 745, 158 S. E. 901,
the plaintiff was driving east and the defendant was
driving .south in the town of Chal:!e City. The streets interiject at right angl~s. Defendant's car struck that of plaintiff
9:Q.. its right sid~. The cars came together in the center of the
interse~tion; the accident happened during the daytime. The
plalntiff recovered in the Lower Court but upon appeal the
jµ~went was rey~rsed and final judgment entered up for
th~ d~fendant. In its opinion this Qou:rt said:
.

.

"The undisputed evid~nce $hows that in approaching tlu~
intersection of the two streets from the north on F.illdle·v
street or from the west on Fifth street, one, at a point oi1
either str~et 200 feet from. the intersection, has an unobstruct~d view of either str~et for a distance .of at least 200
f.itet. ''

•

•
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"It is not to be denied that the driver of a car may· be
guilty of negligence, though he is proce~ding at a slow rate
of speed. His caution in the matter of speed will not absolye .
hµn from the duty of k~eping a proper and effectiye lookout
for oncoming vehicles· when he ·is about to enter an b;i.t~rsection. In the perfqrmance of this duty we think the defendant
failed and he was, therefore, guiltv· of negligence. That· tlic
contributory negligence of the plaintiff and the prim~ry negligen~e of the defendant cpncurre¢1. to cause the accident is
apparent.''

In the case of Johns9n v. Iia'rrison, 161 Va. 804, 172 S. E.
25~, the plaintiff _was driving ~s car westwardly on Shore
Prive ~nd the defenda~t ,yas driying his car north~rly on
Chesapeake Beach hig~:rway. The two (2) ~ars collided 3rt
th~ intersection. The roac1s w~re hard surfac~d stat~ big·hways and intersected each other at' pr3rctfoally :dght &ngle$.
· The accident happened during tlie daytime whh weather cleai·
~nd the roads were dry. The interse~tio11- 1'7as op~:p. pr clear
between the two cars and each driver bad an unobstructed
view of the other. There was no other traffic in or near th,l
intersection at the time of the accident.
The plaintiff testified
looked to his l~ft Oll the Ches~-· '
peake Beach rRad when he was 9ne-t~nt4 of a:rµile from the. N-tersection and saw no car approaching. Plaintiff further tes- ·
tified th~t h~ did not again. lo9k i:q that directio:p. until he was
entering tlw int~r~~ction flt which time· th~ def~:qdaµt
12~ w~s forty (40) feet *away and appr~aching ~t a. speep
of. a least fJfty (59) miles per h9ur. Plaintiff said b:e had
redtJceq. hi~ speed tp about thirty-five (35) miles per hour ~t
the inter~ection and l1e gave a~ hi~ r~ason· ·for not lookh1.'g
again to his left the fact that be was l~oking for traffic which
inight ep:i~rge from bis left where tI1ere were bµ~iding~ wlifcb
somew:tiat obstructed his view.
.The jury return.eel a vei·dict for the plaintiff but same· was
set aside by the trial judg·e. On appeal to 'this Court the
judgmep.t of the L9wer 001:Jrt Wf:tS ~ffi.rmed. ~hi~ Oo-qrt ~aid:

he

''.Th~ ~ingle qu~f?tion pre~~nt~d. tq thif? cm1rt w:qic:µ. nee¢1. ~~
noticed 1s whether or not the trial court was correct in its
judgment in setting aside the verdict and entering judgment
for the defendant. In our opinion the conclusion of th~ trial
court was free from error, since it clearly appears fro-µi the
plaintiff's own testimony that he. co~vict~d piµis.~If of c~ne1urring :pegligence when he testified that 11~ ~ntereq th~ fnt~:r~
~fdion at tw~nty-fiye miles per hour without ~rst h~ving

r2
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looked to his left in the direction of the defendant, who was
approaching at fifty miles per hour, in time to see whether 01·
not he could cross the Chesapeake Beach road in safety.
''The fac.t that the plaintiff had, under the Motor Vehiclt~
Law of. Virginia (Laws 1926, ch. 474, as amended)., the right
of way over the defendant on this occasion: in no degree could
have excused him for his failure to· look for the defendant.
who, -driving at fifty miles per hour, would necessarily have
been seen by the plaintiff if he had kept a proper lookout. It
cannot be said that·the failure of the defendant to yield tlie·
right of way to the plaintiff was the sole proximate cause ·of
the accident, beGause it could not have occurred except for
the concurring negligence of the plaintiff in driving into the
intersection without looking for the defendant. The law imposed upon the plaintiff the duty of exercising ordinary carE1
for his safety even though he had the prior right to cro~~
the intersection .ahead of the defendant. .The driver of ar,.
automobile will not be permitted to ·d,rive blindly into anothe1·
fast approaching ai,,tomobile, simply because he has the r-igltt
of way over such other automobile. For the plaintiff to stand
upon his right of way and fail or refuse to look for another
auto,nobile .which is using the. intersectin.,rJ road tvhen s'Uch
.. other automobile is in plain- view and approaching at a dangerous speed is the clearest kind of concurring negligence."
In the case of Virginia Electric and Power Co. v. Vellines,
162 Va. 671, 175 S. E. 35, the plaintiff attempted to drive
his car across defendant's tracks and in so doing was struck
. by defendant's street car coming from his left. The
1341< •plaintiff said he looked for the approach of street cars
before he entered the tracks but saw none until one was
immediately upon him.
The plaintiff was awarded a judgment in the Lower Court
but same was reversed and final judgment entered up for the
defendant in ~his Court. The opinion reads in part:
''Where the negligence of both continues down to the mo~
-ment of accident and contributes to the injury, the case is one
of concurring negligence, and there can be no recovery.''

•

*

•

''If, without more, two a1.ttomobiles, traveling 1ipon intersecting highways, were to run into each other at the point of
· intersection, plainly there coiild be no recovery by either
driver. The rights of each would have been eqi1,al and their
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neglige'>ice the same. The chance which each had to avoid the
accident was common to both and of coitrse to permit both of
them to invoke the doctrine of the last clear chance wo·uld lead
to impossible results.''
In Brown v. Lee, 167 Va. 284, 189 S. E. 339, the plaintiff,
. who was driving his truck east on·a hard surface road collideil
with defendant's coupe being· driven southerly on a dirt road
which crossed the hard surface road at right angles, recovM
· ered a judgment against the defendant. T,his judgment was
reversed on appeal and .final judgment entered for the defendant. In the opinion this Court said:
''If Lee was neg·lig·ent and if his negligence contributed to
his hurt plainly he cannot recover.
"The land is fairly level, and from the crossing the truck
could be seen for· at·least three hundred feet, its driver c01:ild
have seen the coupe when it was about seventy-five feet from
the intersection, beyond which his view was obstructed by
woodland.
"Incredible as it may seem, he tells us that he never saw
th~s coupe until he struck it, and for this be offers no excuse.
"(1) It is true that when two vehicles ·approach an inter.;.
~ection at approximately the same time, the driver of the
vehicle on the. left must ordinarily yield the right of way to
the vehicle on bis right (Code., section 2154 (123), but this
does not authorize blind driving.
"(2) The neg·ligence of Lee is too plain for argument. As
a proximate cause it contributed to his injury and he cannot
recover.''
14•

"In the above case it is true that the plaintiff said he
did not see the defendant until the moment of impact.
In the case at bar the plaJntiff did see defendants' truck but
this places him in no better position than he would have been
in had he not seen it if he did not act in accordance with what
he did see.
In the case of Yellow Cab v. Gulley, 169 Va. 611, 19~ S. E.
683, defendant's cab was proceeding east on Monument Avenue in Richmond and plaintiff's car. was proce~ding southerly
on Lombardy Street. Lombardy Street runs into Monument
Avenue at the Stonewall Jackson Monument and as plaintiff's car was going around the circle surrounding the monument it was in collision with defendant's cab. Plaintiff's
driver said that whe nhad proceeded about four (4) feet
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across the white line _marking the cross-:walk on Lombardy
Street he looked to his right and saw the cab coming at a
rapid rate of speed. In spite of this plaintiff's driver proceeded to go on around the monume·nt a~d the cars collided.
There was a judgment for the plaintiff in the Lower Court
but this was reversed on appeal and :final judgment was en""
tered for the defendant. The C~urt said in its opinion:

I

'' J\frs. Gulley is bound by the admi~sions of herself and
chauffeur. Her case can rise no hig·her than her own evidence.
Virginia Elec~ric and Pow~r Company v. Vellines, 162 Va. 671.
175 S. E. 35.
"The law requires the driver of a car to keep a proper lookout, in 9rder that he may avail himself of what ~be lookout
discloses to prevent injury to hims~lf as weli as to others.
Keeping a lookout is without avail unless one utilizes the information thereby secured. One who keeps a lookout,' and
fafli;; to· take advantage of what it discloses, is as guilty of
negligence as one who fails to keep a lookout. The result
is the same. He who doesn't take heed of a d&nger sig~al,
plainly seen with the eyes, might just as well sJ:mt his eyes to
tqe signl}l. It is ~~ tru~. todf-1:y a~ it was in the day~ of the
prophet, Isaiah, that the fate of one who seeth but observeth
n.ot~ ~s preordained. The r1.1le that on~ should exercise ordinary and reasonable care t9 avqid danger i~· ·as old as th~
law of self~preservation. None are so blind as iliose who will
not see.
·· ·
·
·
·
·
·,'The car of the plaintiff was in a place of. safety when tlte
owner and her driver h~d knowledge of the danger immediately in th~ir front~ and inst~mtly coming clo~er. Heedlei:;s
of every sense of precaution, in the face of a known danger,
they proceeded closer to it, and if they did, not activity and
actually thrust themselves intq t~e danger, they di¢[, in faGt,
invite it Even if she had the right of way, 's:he was not
~5* *absolved from exercising du~ care ll-l14 ordiµary cir-.
c~mspection to avoid injury to herself and others.
'}{i9.ho~$~n v. Garland, 156 Va. 745, 158 S. E. 901: Johnson v~
Harrison, 161 Va. 804, 172 S. E. 259. · ·
'' The sam~ rule applied in the case of Johnson, v. H ar-rison.
Sifpra, 'apP,li~i:; here. There the in,t~rsectfori wa.s i~. the., 9peu ·
country. Here it was op~1~ and vi~ibl~ from both. sides for a
great clistanGe. There th~ driver of th~ pl~inti:ff'~ car al-:
l~g~d that he did not ~ee the ot:µer car when ·he was charged
\tjf;h th~ duty of se~ing it. Her~ the plaintiff;s driv~r testi.:.
fiecl that he saw the other car, but proceeded as if he had µot
~een it.. T~~ inevitaple re~ult in either situati~n is the same.
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By analogy, the law requires one to have properly adjusted
brakes on a motor car, but if he does not use them in an em~rgency he may as well not have them.''
In Ellett v. Carpe1iter, 173 Va. 191, 3 S. E. (2d) 370, plaintiff, during the daytime, was driving· his truck north on Main
Street in the town of Culpepper and the defendant was driving his car east on Evans Street. These two streets cross
each other at right angles and each driver had an unobstructed view of each other. The front of defendant's car .
came in contact with the right of plaintiff's truck. Neither
. of the drivers saw the other until it was too late to avoid accident. The jury brought in a verdict for the plaintiff but the
trial judge set the verdict aside and entered judgment for
the defendant. On appeal the judgment of the Lower Court
this Court said :
'' This ac.cident occurred in open daylight when visibility
was good. Several witnesses testified . that while the pav~ment was wet from recent rains, it was not misting or raining at the time. Each driver bad a c1ear unobstructed view of
the other vehicle some distance before either reached the intersection. Neither saw the other until it was too late to
avoid the accident."

•
"If Mrs. Carpenter was negligent in failing to see plain. tiff's truck until it was in front of her car, plaintiff was
equally negligent in failing to see defendants' car at all. It
was the duty of the operator of each vehicle, on approaching
the intersection, to keep a proper lookout to ascertain whetlrer
there was any vehicle approaching such intersection either
from the right or left. This duty, by their own admissions,
was not pe_rformed by the operator of either vehicle."
In the case of Miller v. Jones, 174 Va. 336, 6 S. E. (2d) 607,
the plaintiff, a pedestrian, was attempting to cross from
.16* south to the north side of High Street •in the City of
Portsmouth and in so doing was struck bv defendant ~s
car which was proceeding west on High Street... When plaintiff was about in the center of High Street he looked to hi~
right and saw defendant's .car anproacbing him about four
hundred ( 400) feet away. He did not look at or see this car
any ~ore until it struck him. About the time plaintiff saw
defendant's car he also saw approaching him a car on Vir-

1
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ginia Avenue which leads into High Street. This car was
closer to him and was of· immediate concern to him and it Wa$
on this car that he centered his attention rather than on the
defendant's car which he thought was a safe distance away.
The defendant relied on plaintiff's contributory negligence
as a defense. However, this Court felt that plaintiff's inattention to the defendant's car was excusable on the ground
that he was looking at the car on Virginia Avenue which
looked more dang~rous to him. This Court said:
"Jones was crossing at an intersection where he had a
.right to cross and where he had the right of way. .Miller
could have seen him had he been paying any attention at all,
and Jones could have seen Miller had he looked again. But
his attention was fixed upon the approaching Virginia avenue
car, which was almost upon him and which appeared to him
to be imminently dangerous. That his attention should have
been directed to it might have been expected.'·' ·
In the case at bar there was no other vehicle or person for_
plaintiff to watch out for and he, therefore does not have the
benefit of the excuse for inattention allowed the plaintiff in
the case just cited.
In the case of Penoso v. D. Pender Grocery Company, 177
Va. 245., 13 S. E. (2d) 310, the plaintiff was driving her car
north on Chestnut Street in the City of Portsmouth. As slw
reached County Street, which runs east and west, she stopped,
looked both ways and proceeded into the intersection. As
she reached the far side of County Street her car was struck
almost broadside by defendant's truck, which was proceeding westward in County Street.
The plaintiff testified that before she entered Cov.nty
Street she saw the headlights of defendant's car about onehalf block away, which she later sa!d was sixty (60) to
seventy (70) feet away. She did not see this ca1· any
17* more •until it was virtually upon her-some five ( 5) or
ten (10) feet away.
·
The jury returned a verdict for the plaintiff but the trial
judge set it aside. On appeal the judgment of the Lower
Court was affirmed and this Court said:
"(1) It is not necessary further to relate the testimony
in the case. Mrs. Penoso in her own testimony has set forth
that, from a full stop, she started into an intersection in thP.
path of a vehicle some seventy feet away. She further said
that although her car was moving slowly and could have· been
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-stopned at any time, she did not apprehend the collision until
the oncoming truck was some ten feet away. The inescapable
conclitsi01i, is that she was not keeping a proper lookouJ. She
testified that there ivas 11,0 other moving vehicle in si.qht, and
the fact that she did not pay contin,1uing attention to the ·one.
dangerous agency confronting her makes her ne.qligenc.e the
more serious.
"(2, 3) It is true that one entering an intersectio1_1 may
presume that cars on the intersecting street are being operated lawfully, and that the duty to maintain a proper lookout does not extend beyond a reasonable dis~~~~e in each direction. However., one may not wantonly proj~_ct _himself into
a dangerous situation, no matter how serious the derelictions
of the other party. Where a person realizes" .or should reasonably ·realize that the actions of another -~~ve created a
dangerous situation, there is a duty to avoid the consequences
of that situation.
'' (4, 5) When plaintiff observed the appro_~ching truck,
which was dangerously near the intersection a~ the time, the
duty devolved upon her either to wait for it _tQ pass or in
any event to watch it closely and avoid it should a collision
appear to be imminent. This she might have d_one, for her
car was moving slowly. As is pointed out by __ Mr. ,Justice
Spratley in Yellow Cab Company of Virginia v,. Gulley, 169
Va. 611, 194 S. E. 683, the duty to maintain a lookout involves
not only the physical act of looking, but also ~ _reasonably
prudent reaction to whatever might be s~en. In failing prudently to react to the obvious danger of the oncoming. truck,
Mrs. Penoso was guilty of negligence.
"(6( 7) It is true that questions of neglige}!ce.. contributory negligence, and proximate ca1:1se are generally for the
jury. However, where the derelictions of a party are of such
a deg·ree that no reasonable man could fail to deem them negligence, and where the causal connection between these derelictions and the injury complained of is perfectly plain, the
court may withdraw these questions from the jury. There is
no jury question where reasonable minds may not conflict/'
*In Remine and Meade v. Whited, 180 Va. 1, 21 S. E.
(2q.) 743, the plaintiff, Mrs. Whited, was riding as a
passenger in the car of Meade, one of the_ defendants. They
were proceeding south on Court Street in the town of Abingdon. Remine, another defendant., was driving his car eas~
on Valley Street, an arterial street. There were ''stop'',
signs on .Court Street requiring vehicles to stop before entering Valley Street. Defendant Meade said he did stop fief ore
18*
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entering Valley Street and upon not seeing any approaching
.cars he started across Valley Street. The Meade and Rem.ine
cars collided in the intersection. The ac~ident was in the
daytime but it was snowing. The evidence tended to sh°'v
that neither driver saw the other until the moment of: impact
or until it was too late to avoid the accident.
Plaintiff obtained a judgment ag·ainst both defendants in
the Lower Court and same was affirmed on appeal to this
Court. In its opinion this Court said:
"When two automobiles, approaching each other at right
angles on level ground, traveling slowly and under perfect
control in daylight with visibility good, in plain sight of each
other and with no intervening traffic, collide, we have a typi.
cal case of continuing and conc-µrring negligence.
"'If, without more, two automobiles, traveling upon intersecting highways, were to run into each other at the poinf.
of i_ntersection.,. plainly there would be no recovery by either
driver. The rights of each would have been equal and their
negligence the same. The chance which each had to avoid
the accident was common to both and of course to permit both
of them to invoke the doctrine of the last clear chance would
lead to impossible results.' Virginia Elec.,. etc., Co. v. V ellines, 162 Va. 671, 175 S. E. 35. Roanoke Ry., etc., Co. v.
Carroll, 112 Va. 598, 72 S. E., 125; Green v. Ruffin, 141 Vu.
628, 125 S. E. 742, 127 S. E. 486.''

•

•

•

"One entitled to priority under the law is nevertheless required to keep a lookout for cars approaching from his left;
and, if ·he fails in this respect, he may be charged with negligence.' Huddy on Automobiles (6th Ed.), section 394. Seealso Johnson v. Harrison, 161 Va. 804, 172 S. E. 259, and authorities there cited.''
·
Certainly in the case at bar we have a situation exactly
as described and set forth in the language of this Court just
quoted; the· two vehicles approached each other at practically
right angles, on level gi·ound, travelling slowly and under
perfect control, in so far as the evidence shows, during
19• daylight, with *visibility good, in plain sight of each
other and with no intervening traffic. We have here a
situation where two vehicles, without more., were. travelling
on intersecting highways and collided with each other at the.
point of intersection~ This can only come about as a result
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of the joint, continuing and concurrent negligence of eac.b
driver. This Court has consistently held that there can be
no recovery by either party under such a condition.
In Moore v. Vick, 181 Va. 157, 24 S. E. (2d) 429, the plain.tiff was driving his car east on Route 60 and the defendant
was driving her car south on Route 168 on which latter road
there were ''stop'' signs on each side of Route 60. The defendant testified that as he -reached Route 60, he brought his
car to a full stop and. looked in all directions and saw no
cars approaching; she could· see for a distance of one hundred
twenty-five (125) to one hundred fifty (150) yards to her
right. As the front wheels of her car had crossed tbe hard
surface of Route 60 the right side of her car was struck by
plaintiff's car.
Plaintiff's brought suit for damages and defendant filed a
cross-claim. There was a judgment for the defendant on
plaintiff's suit and judgment was rendered against the plain-.
tiff on defendant's cross-claim. The plaintiff appealed and
this Court held that the evidence showed his speed excessive
and he was guilty. of contributory negligence. Also on the
appeal defendant's judgment on her cross-claim was set aside
because this Court felt that she was also guilty of negligence.
In its opinion this Court- said :
"It is apparent that the evidence disclosed by the physical
facts was sufficient to convict the plaintiff .of drivinp: his car
at a rapid rate of speed. The f'urther fact that the car of defendant was struck in the center, on the ri,ght side, .mppof'ts
the legal inference that if plaintiff had kept a proper lookO'u,t, he could have avoided the accident.''

*

*

•

'' Admitting, for the sake of argument, that defendant
stopped before entering the intersection., by her own testimony she admits that she had a clear view of the higb20* way for the distance of one ~hundred. and fifty yards
to her right. This b~ing true, it is inconceivable why
she failed to see the approaching car of plaintiff. In our
opinion, there is but one conclusioµ to be drawn, and that is.
she failed to look when looking would have been effective. ,
·"In Garrison, v. Burns, 178 Va. 1, 16 S. E. (2d) 306, this
said:
i •

is

. -·' 'While we are not unmindful of the weight which attaclwt;
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to the verdict of a jury when the verdict has been approved
by the trial court, it is the imperative £unction of this cour't
to set aside the verdict of a jury, even though approved by
the trial court, when the evidence does not warrant the finding of the jury. ' "
·
In Stillman, v. Willialflis, 181 Va. 863., 27 S. E. (2d) 186, the
plaintiff at nighttime was driving· east on a main. highway
and defendant was driving west. Plaintiff attempted to make
a left turn and in so doing the two cars came together headon.
Plaintiff testified that he looked before making the turn but
did not see defendant's car until it was very close·to him and
he then tried to turn to the right but was unable to avoid the
accident. The cars collided beadon.
There was a judgment for the plaintiff in Lower Court but
on appeal, the judgment was reversed and final judgment entered for defendant on the ground that plaintiff was guilty
of contributory negligence as a matter of law. In its opinion
the Court said:

"1.\fr. Justice Spratley, in Yellow Cab Co. v. GitUey, 169 Va.
611, at 617, 194 S. E. 683, dealing with a similar situation,
said: 'The law requires the driver of a car to keep a proper
lookout, in order that he may avail himself of what the lookout discloses prevent. injury to himself as well as to others.
Keeping a lookout is without avail unless one utilizes the information thereby secured. One who keeps a lookout, and
fails to take advantage of what it discloses, is as guilty of
negligence as one who fails to keep a lookout. The result is
the same.' ''

In the case of Royals v. Planters Mawufactiirin,q Cmnpany:
182 Va. 694, the plaintiff was driving his car in a westerly dil.'ection on Route 337, which Route crosses Route 58 at an
angle. On Route 337, there are stop sig·ns. requiring traffic to
stop before entering Route 58. The plaintiff testified that ]1e
.
brought his car to a full stop and saw defendant's car
21 «i approaching him on Route 58 about *four hundred fifty
(450) feet away. Plaintiff then proceeded to make a
left-hand turn into Route 58 and had completed the turn and
was out of the intersection and on his right side of the road
when defendant's truck struck the left rear of his car. The
accident happened in the daytime and the intersection was
open and clear. The jury returned a verdict for the plaintiff
which the trial Court set aside. On appeal the judgment of
the Lower Court was reversed a~d final judgment entered up
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for the plaintiff. This Court based its decision on the fact
that this was not an intersection accident, but plaintiff's car
had gotten out of the intersection at the time it was struck.
This Court in its opinion said:

''It is apparent that this was not an intersection collision.
It occurred after the plaintiff's truck bad entirely cleared the
intersection and before the defendant's truck had reached the
intersection.'' The above lang·1;1age indicates that the Court's decision
might have been different had this been what is known as an
intersection accident.
As will be seen from the evidence, the traffic lights at this
intersection were not working properly and the plaintiff knew
it. Since the traffic lights were not working properly, then
the general rules governing the right of way apply. See
Cyclopedia of Automobile Law, Vol. 2, paragraph 1005, where
it is said:

'' * «< * even the 'go; sig'Ilal confers no authority to proceed
across the intersection regardless of other persons or vehicles already within it."

•

•

"When the signals are not operating the general rules governing the right of way apply."

•

•

•

Idem. Vol. 1, paragraph 686 :
'' Traffic signal lights do not relieve autoist· of general duty
.to operate his car with a careful and prudent regard for the
safety of others and he can not ordinarily assume that an
intersection is clear simply because of appearance of green
traffic signal lights.''
Also in Vol. 5-6, Section 11, Huddy on Automobiles, it is
said:·
"• • • A motorist must obey traffic signals and exercise
ordinary care to avoid an accident. It is the duty of an anto
·driver approaching such a crossing to be highly vigilant and
to observe greater caution than would be required at a crossing where traffic is not so controlled or directed.''
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•rn the case of Kientz et vir v. Charles Dennery, Inc.,
decided by the Louisiana Court'. of Appeals, April B,
1944, and reported in 20 C. C.H. Automobile .Cases, page 278,
the defendant was driving his truck on Banks Street and the
plaintiff was proceeding from his right on Carrollton Avenue
in the City ·of New Orleans; Banks Street bas two driveways
each twenty-eight (28) feet in width, separated by a neutral
ground eight and one-half (8%) .feet in width. Carrollton
Avenue also has two driveway, each thirty-six (36) feet wide,
separated by a neutral ground thirty-eight .(38) feet in width.
At this intersection there is a traffic light for the purpose of
controlling vehicular traffic.
The two vehicles were in a collision at this intersection. D<~fendant's truck had crossed the :first lane ·Of traffic.in Carroll•
ton A venue and had also passed beyond the neutral ground
and bad entered the other lane of traffic on Carrollton A venue
when it.was struck on its right side by plaintiff's car. Both
Mr. and Mrs. Kientz brought suit for damages arising from
this accident.
There was a judgment in the. lower Court in favor of Mrs
Kientz only.
In its opinion the Court said:
22*

"There was judgment below in favor of Mrs. Kientz alone
for $150.00 for her pain and suffering, and defendants have
appealed. Mrs. Kientz has answered the appeal praying that
the amount awarded her be increased to $300.00, as originally
'
prayed for/'

•

•

''It is contended on behalf of plaintiffs that there should
be applied here the doctrine which was applied in the case of
Thomas v. Roberts, 144 So. 70, which is to the effect .that when
a driver· is· crossing an intersection on a favorable light, he
cannot c}ose his eyes to obvious danger and proceed across
if by a mere glance11 which a person exerci_l?ing, only ~rdinary
care might make, he would have seen that there ·was darigEn"
from another vehicle crossiµg in violation of traffic laws. Vv..e
think that doctrine sound in spite of unfavorable criticism of
our former decision. See 7 Tulane Law Review 463 · and
Long v . .White, 149 So.133.''
w

•

1i

•

,,. " •. In a city· where traffic is controlled by the signal
light system; neither pedestrians nor vehicles are permitted
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to enter an intersection on the wrong signal, and to do
so is negligence. But ~the driver of a vehic.le who is
rightfully in the intersection owes a duty to those who
may be negligently therein, and that duty is not only to avoid
injuring them when and if their peril is discovered, if he can
reasonably do so, but, further, to use due diligence to discover their presence. ' '

23•

In the above case Mrs. Kientz was allowed to recover because the Court felt the driver of the truck was guilty of neglig·ence which proximately contributed to the accident. Mr.·
Kientz did not recover because of his negligence ·but this negligence was not imputable to Mrs. Kientz.
· In Welch, etc., v. Canton -City Lines, etc., a case decided
August 11., 1943, by the Ohio Supreme Court and reported on
20 C. C. H. Automobile Cases at page 860, the plaintiff was
riding as a passenger on a bus which was proceeding eae:t on
Ninth ,Street in Canton, Ohio·, and a tractor-trailer was pro~
ceeding north on· Cleveland A venue. These two ·streets· in"'
tersect at right angles and above the center of the intersection is a traffic signal light alternating from green to amber
to red for· the purpose of regulating traffic.
The traffic sig·nal wus out of repair as to traffic moving
north on. Cleveland A venue, but was working properly as t.o
traffic moving east on Ninth Street.
The tractor-trailer, which was to the right of the bus, entered the intersection first but it had no light one way or the·
other; the bus entered on the ·green lig,ht. The, collision occurred almost directly under the traffic light, which was, in
the center of the intersection. The bus hit the trailer midway
between the front and rear wheels 'on its left side.
1
The plaintiff brought suit against Canton City Lines; the
owner of the bus and also against Howes, the owner of·. the
tractor-trailer. Canton Citv Lines settled and took a release
and the case proceeded to .. trial ·Court ag·ainst · Howes only.
There was a verdict and judgment for. plnintiff against Howes.
Howes appealed and assigned as error, among otl1~r. thing.'3,
that' the trial Court erred in instructing· the jury that the bus
had the rig·ht of wt1y since it entered tll'intersection on the
green light. The Supreme Court of Ohio sustained the
24 * defendant in this contention *-and reversed the trial
Court and remanded the case for a new trial.·
There was a town ordinance which read as· follows·:'
1

•'Pedestrians and drivers of vehicles shall obey and abide

I
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by all signals, signs, whistles and directions of police officers.,
and shall obey all automatic traffic signals."

*

*

•

"It is undisputed that the traffic signal was not in opera•
tion as to traffic moving north on Cleveland avenue at the
time the tractor-trailer entered the intersection.''
*

•

•
(

"We conclude, therefore, that the vehicle on the main
thoroug·hfare having entered the intersection first and froI!l
the right of the vehicle on the intersecting street, was rightfully in the intersection in the absence of a traffic signal light
requiring such vehicle to stop.
'' The vehicle traveling on the intersecting street entered
the intersection by virtue of the green light. Such vehicle
therefore was also rightfully in the intersection.
''Under these facts neither vehicle had an absolute right.
Each vehicle being rightfully in the intersection, each had
equal rights, and the driver of each was bound to exercise
ordinary care. See Cleveland Ry. Co. v. Goldman, a Minor,
122 Ohio St., 73, 170 N. E. 641.''

•

•

i

r

•

"The Supreme Court of Alabama in Duke v. Gaines, 224
Ala. 519, 140 So .., 600, held:
'' 'Automobile driver may not, ordinarily, assume that intersection is clear, simply because of appearance of green
traffic signal light. ' ' '

It is true that in some of the cases above cited involving
intersection accidents t4e plaintiffs did not see the other vehicle at all. In the case at bar the plaintiff did see defendants' truck. however, since he did not react to what he saw,
this places him in no better position than if he did not see the
truck at all-the result was the same (se~ cases herein cited).
It is respectfully submitted that under the above authorities and with the facts in this case the trial judge should
have held that the plaintiff was guilty of contributory negligence as a matter of law and the case should not have
25• been *submitted to a jury for its determination. Plaintiff's own testimony (and he can rise no higher than
./

I
)

1
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his own testimony) leaves no question on which fair minded
men should differ ; his negligence is self evident. Judgment
should have been entered up for the defendant by the trial
iudg·e.
However, if this Court be of the opinion that there is no
merit to assignment of errors (1) and (2), then we respec.tfully submit that a.new trial should have been granted because of the other errors assigned.

.ASSIGNMENT OF ERROR NUMBER THREE.
Section (2) of plaintiff's instruction number (2) read:.
"To operate his truck and trailer at a careful speed not
greater than was reasonable ancl proper, having due regard
to the traffic, surface and width of the highway and to all
conditions and circumstances then existing.''
Objection was made to this part of the instruction because
there was no evidence what.ever in the case even intimating
that defendants' truck was not travelling at a lawful speed
under the circumstances then and there existing. This part
of the instruction placed before the jury an issue on which
there was no evidence.
In the case of Twyman v. .Adkins, 168 Va. 456, 191 S. E.
615, this Court said:

'' • * * and we insist that instructions should be based upon
the evidence.''
This Court also said in the case of Bradshaw v. Common-

wealth, 174 Va. 391, 4 S. E. (3d) 752,
"In criminal cases, as in all other cases, instruction should
be based upon evidence * * *.''

ASSIGNMENT OF ERROR NUMBER FOUR.
Plaintiff's instruction number (3) read as follows:
"The Court instructs the jury that if you do believe from
the evidence that the driver of Brown's truck negligently
failed to keep his truck under control or failed to maintain a
reasonable lookout, and such failure was the proximate cause
of the accident and plaintiff was free of fault, your verdict
should be for the plaintiff."
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Defendants exc.epted to that portion of the instruction
dealing with defendants' *driver having his truck 'tmder control on the ground ·that there was no evidence
whatever to show that the truck was not under perfect control at all times. There might have been evidence with reference to lookout· or- a lack of it but, as stated above, there
was: no evidence to show that the truck was not under con;..
trol.
·
The same argument and authorities set forth under assignment o~ error (3) are applicable her~.
26*

· ASSIGNMENT OF ERROR NUMBER FIVE.
Defentlants' instruction number V, as offered; read as fol·
lows:
·
"The Court instructs-the jury that since the traflic·light at
this intersection was not working properly this condition put
plaintiff on notice that others using· the intersecting road
might be· confused by the traffic light and placed upon him
the duty to exercise a higher degree of care than if the light
were ·working properly/' · ··
The trial Court, over defendants' objection, took from tho
· instruction that portion of same which is underscored and
added this language:
'~"" • ~ that degree of care commensurate with the conditions then and there existing."
We submit that the instruction as offered properly pointed
out to the jury the positive and affirmative duty which devolved upon the plaintiff to exercise a higher degree of care
than he would have to exercise were the lights working properly.. The jury should have been told what tliis duti was,
namely a '' higher degree of care''. As the instruction finally
read, the jury was left to measure the degree of care to he
exercised by the plaintiff.
.
,

I

•

•

ASSIGNMENT 0~ ERROR NUMBER SIX.
·Defendants excepted to the refusal of the Court to grant
their instruction number IV which ~gave a proper description
or definition of the intersection at which this accident hap·pened~ This instruction will be f onnd at page 154 of the rec-

ord.

·
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As will be seen from the above mentioned plat, the roads
at this intersection have islands or p~rkways in their respective centers~ the effect of whi;ch is to make one way traffic on
each side of the two respective roads.
""'l'he ettect of this instruction was to tell the jury that
27* for the purpose of this case the intersection began for
the plaintitr' when he reached the southern line of the
western lane of travel of Route 13, and .the intersection began for the defendants' driver when he reached the eastern
line of the northern lane of travel on Route 17.
The paths of these two vehicles could not come in conflict
or cross each other except in the area where the northern
lane of travel of Route 17 crosses the western lane of travel of
Route 13.
In 5 American Jurisprudence, Pai-agraph 288 at page 662,
we find the following definition of an intersection:
"The 'intersection' or 'point of intersection' is the spnce
common to both streets or highways formed by continuing tht'
curb lines.''
In the case of Bla.nton v. Citrry, 129 Pac. (2d} 1, we :find the
following definition of an intersection:
"The area embraced within the prolongation of the lateral
curb lines, or, if none, then the lateral boundi;ng lines of the
roadway, of two highways which join one another at approximately right angles or the area within which vehicles travel-·
ing upon different highways join at any other angle may come
in conflict.''
'

In Vol. 2 of Blashfield Cyclopedia of Automobile Law, para~·rap~ 981, at page 133, we find the following:
'' There are. for the purpose of applying; traffic re~ulations,
two separate intersections where one of the intersecting highwavs consist of two driveways. one on each side of a central
parkway: each flUCb driveway is considered as a street separated by a park from another street, and the junction of -each
with the cross road is an intersection.''
In the case of Heintz v. Schenck, 186 N. W. 610, the S1mrenie
C011rt of WisPonsin held that where roadways are divided bv
parkways in the center, eacb of these lanes' of lravel is
" i,lrred as a separate road and in that case,. the Court said:

~on-
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'' The thing. that is protected by the statute is the intersection. The z.in~ of travel moving westerly and on the north
28* side of *Kenwood boulevard, and the intersection that
is protected is the intersec.tion of the no'l'therly part of
Kenwood boulevard with 1ltlaryla1id avenue. In applying the
statute K ervwood boitlevard i.s in practical effect two streets
separated by a park.''
·

In 42 C. J., paragraph 689, at page 962, it is said:
'' Where a street has two roadways, separated by a central
. park, each roadway is regarded as a separate street, so that
there are two intersections where another street crosses."
Also in 42 C. J., paragraph 704, at pag·e 976, the following
is said:
"On the other hand, however, it has been held that under
a statute referring to the right of way at an 'intersection' the
point to be regarded in determining the respective rights is
the point of intersection of the paths of the particular vehicl~s. ''
Citing Berts,chy v. Seng, 181 Wis. 643, 195 N. W. 854:
"Where a boulevard has two separate roadways, separated
by a park' in the center, one of which is reserved for traffic·
in each direction, such boulevard is, in practical effect, two
separate streets, separated by a park, for the purpose of
construing a right of way statute, and· where such boulevard
is crossed by another street, there are in effect two intersections to each of. which the statute applies.''

ASSIGNMENT OF ERROR NUMBER SEVEN.
From the stipulation found in the record, at page 162, it
will be noted that Mr. Tom Gilman, of counsel for the plaintiff, in his closing argument to the jury, stated:
·
',, · • • • that it had been his pleasure and privilege to try
a great many damage cases but this one was his .first damage suit where any substantial amount was involved in which
the defendants did not have enough interest in the outcome
of the suit to be present in ·Court at any time during the trial
of the case.''
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After this remark was made, defendants' counsel moved
for a mistrial, however, defendants' motion in this respect
was overruled a.nd the trial judge stated to defendants' counsel that he could, if he so desired, explain to the jury why defendants had not been present in Court during the trial of
the case. This placed defendants' counsel in a rather awkward position and he explained to the Court tliat, withou1
waiving his motion for a mistrial, he would attempt to ex
1>lain to the jury why the defendants had not been present
during the trial of the case. The explanation was made as
set forth in the stipulation.
Mr. Gilman obviously made this remark to the jury
29* for the purpose of trying *to show the jury that defendants were not interested because they had liability insurance and judgment against them would not mean anything
to them :financially since the insurance company would have
the judgment to pay. Mr. Gilman was doing indirectly what
he knew he could not do directly.
,
As a further indication of his efforts and desire to make
it appear that defendants had insurance, Mr. Gilman, during
the course of his cross examination, asked defendants' driver
if the defendants did not operate a fleet of trucks,. This question was asked in such a manner as its effect upon the jury
could not be avoided by an objection on the part 'of defendants' counsel. Mr. Gilman knew that this question had no
bearing whatever upon the merits of the case; it is perfectly
apparent that he did this for the purpose of showing that if
the defendants operated a fleet of trucks, they would, in all
probability have liability insurance.
The question with respect to defendants operating a fleet
of trucks was not provoked by any question asked by-defendants' counsel, nor was it provoked by anything else that had
happened in the course of the trial of the case. Likewise,
the improper argument of ~ounsel. above referred to, was
not provoked J)y anything which defendants' counsel or their
witnesses had done or said.
The amount of the verdict in this case indicates that the
:iurv was most likelv influenced bv the above referred to conduct on the part o(Mr. Gilman a'.iid the rights of the defendants were prejudiced thereby and it is respectfully submitted
that this constitutes a reversible error and the defendants arP
entitled to a new trial br.aus of unwarranted and prejudicial
conduct on the part of Mr. Gilm:an.
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.ASSIGNMENT OF ERROR NUMBER EIGHT.
The above referred to stipulation found in the record at
page 162 shows that after the jury had returned its verdict,
three of .them, in response to questions propounded by the
trial judge, stated that during the course of this trial, they
had been to. the scene of this accident for the putpose o;f making certain observations. They stated, however, that they
had not discussed their observations with the rest of the
. jurors and th~y also stated.that their verdict ":as in no
30* way influenced by what *they saw and found at the scene
of the accident.
After defendants' counsel learned of the above mentioned
misconduct of the jurors, he made a motion to have the verdict set aside and a new trial granted, which motion was overruled and exceptions were noted.
It was only natural for these jurors to state that their verdict was not in any way influenced by ·the view which they
took of the scene of the accident, however, they are bound to
have gotten certain impressions as a result of their unauthorized view of the scene of the accident and this was an
irregularity .which we cl3iim entitles us to a new trial. These
jurors went out of their way to go to the scene of this accident and they certainly did it with a view of getting certain
information and knowledge which they did not have in thP.
regular and orderly trial of the case.
In Litz v. Harm.on, 151 Va. 363, 144 S. E. 477, the Court
said:
'' • e •

But where the mere fact of an, inspection, in view

of the nature of the .c;uit, is calcitlatecl to influence the jury t<>

the prejudice of the unsuccessful party, it will bi presume'il
that the knowledge so obtained was in, fact prejudicial, and
in the absenae of evidence to the aontrary a new trial will b~
granted.''

ASSIGNMENT OF ERROR NUMBER NINE.
According to the evidence in _this case, plaintiff's i:inecial
damages amounted to Three Thousand Two Hundred Thirtv
($R230.00) Dollars and it is :respectfully submitted that tbP
verdict of Fifteen Thousand ($15,000.00) Dollars is excessive.
This accident hapnened on Sentember 22. 194;3. and the plaintiff returned to his re~ular job at the. Norfolk N::tvv Yard
twenty-eigl1t (28) weeks thereafter. The best evidence of
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' plaintiff?s present physical condition. is the fact that he· returned to lus regular job within twenty-eight (28) weeks after
the accident.
It is submitted that the jury brought in this large verdict
because they had been given sufficient and ample reason by
one of plaintiff's counsel to believe that there was liability
insurance in the case and the defendants are, the ref ore, entitled to a new trial.
31"''

*In Bohlkin v. Portsmouth; 146 Va. 340, 131 S. E. 790,
this Court said :

"It should be remembered that the duty of the trial judge
to set aside a verdict of the jury where the same is not justi..
fled ·by the law and the evidence is just as imperative as is
the duty to sustain the verdict· where a contrary condition
exists.''

In Moore v. Vick, 181 Va. 157, 24
s~d:

s. E. -(2d)
·

429, this Court

"While we are not unmindful of the weight which attaches
io the verdict of a. jury when the verdict has been approved

hy the trial court, it is the imperative function of this court
to set aside the verdict of a jury, even though approved by
the trial court, when the evidence does not warrant the finding· of the· jury.''
Jn Perdue v. Patrick, 182 Va. 398, 29 S. E. (2d) 371, 'it is
said:
"It is true that questions of negligence, contributory ne~ligence, and proximate cause are generally for the :i.ury. However, where the derelictions of a party are of such a degreP.
that no reasonable man could fail to deem them. neglfo:ence.
and where the causal connection between tlrnse derelictions
and the injury complained of is perfectly plai.n, the court may
withdraw these questions from the jury. There. is· no jury
quei:;tion w"µere reasonable minds mav not conflict.
"Once the nea-Ihrence of the nlaintiff, is settled, all other
questions fl'O .out of the case. We have no doctrine of comparative negligerice in Vir~inia in ··sucl1 cases~ the diRclrn:mr~
of neg-lie;ence on the plaintiff's part pro.vides the clefcmdant
n Pomnlete defen.se and precludes; any recovery by· the plai;niiff. '' .
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In Braswell v. Virgin,ia Electric Co., 162 Va. 27, 173 S. K
305, we find this language :
"We have frequently had occasion to consider Code, section 6~(>3. The Jury's verdict may be set aside when 'it appears from the evidence that such judgment is plainly wrong
or without evidence to support it'. That is to say, it may be
set aside for either of two reasons; it may be set aside when
it is without evidence to support it and it may be set aside
when it is plainly wrong even if it is S itpported by so·me evi.dence. ''
1

CONCLUSION.
This accident happened under the following undisputed
conditions and circumstances :
(1) During the day time.
(2) Weather conditions perfect.
· 32*
* (3) At a wide open and clear intersection where each

driver had an unobstructed view of the other.
( 4) No other traffic in or near the intersection other than

the vehicles involved.
·
( 5) The roads were straig·ht, wide ·and level.
(6) The vehicles were under control and traveling at a
lawful rate of speed.
(7) Plaintiff had good brakes and at his speed could havo
stopped his bus within fifteen (15) feet.
(8) Plaintiff saw defendants' trnck several hundred feet
down the road approaching the intersection and with nothing
else to watch he let this truck pass in front of him and he did
nothing to try to avoid the accident until he was ten (10) or
fifteen (15) feet away from the truck.
(9) Plaintifflmew the traffic lights were not working prop·
erly.
(10) Ph;tintiff drove his b.us into the left rear of defendants' traile1..: when it was about in the center of plaintiff's lane
of travel.
(11) Plaintiff knew that the paths of the two vehicles would
ultimately cross each other, because no signals had been given
by defendants' driver indicating that he was going to do anything other than prqceed straight through the intersection.
As stated before in this petition and as stated on many occasions by this Court, e. g., Vir,qinia Electric and Powe,r Co.
v. Vellines, su,pra, and Remine and Meade v. Whited, supra,

H. W. Browrt, et al. v. James Wallace

33

an accident happening under such conditions can only happen
as the result of the joint and concurring negligence of each
driver.. The plaintiff's negligence is so obvious and apparent,
it is a question over. which fair and reasonable-minded men
·should not differ.
·
·
While the accident in the case of Capps v. Whitson,.157 ,Va.
46, 160 S. E. 71, did not happen under exactly similar conditions and circumstances as those in the case at bar, we feel
that the case is in point. In ·the case just cited, the plaintiff's
bus was being driven west on 28th Street in the City of Norfolk and before it .reached the eastern side of Hampton Boulevard, it came to a stop. Hampton Boulevard runs north
and· south and is divided in the center by a parkway.
· 33* Defendant's *vehicle was travelling south in the western
lane of travel of Hampton Boulevard and as plaintiff's
bus was crossing this lane of travel it was struck on its right
side by the defendants' vehicle. Plaintiff's driver testified
that as he was entering Hampton Boulevard he saw the defendants' vehicle one hundred fifty (150) feet away coming
from his right and his attention was called to. the P:1"esence ·
of this vehicle by a passeng·er on the bus. When the bus
reached the western margin of the parkway just before entering the southbound driveway, on which the defendant was
travelling, the defendant was about fifty (50) feet away. Defendant's vehicle did not slow up before reaching the intersection and it struck plaintiff's vehicle, as above mentioned,
as it was crossing the southbound lane on Hampton Boulevard.

T.his accident happened in the daytime and at an open intersection.
Plaintiff obtained a judgment in the lower Court but same
was set aside and :final judgment entered for the defendant
by this Court. This Court was of the opinion that the defendant was negligent but it was also of the opinion that
plaintiff's driver was g'Uilty of neg·ligence and in the opinion
said:

'' * • * but it is manifest to us that the Mncurring negligence of both parties produced the result.'' .
This is plainly a case in which the plaintiff should not be
allowed t.o recover and we, the refore, respectfully submit that
the final judgment of the lower Court should be reversed and
fin fl 1 judgment entered up for the defendants.
For the errors assigned, your petitioners pray that a writ
of error and s'u,persedeas be allowed in this case, and the
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judgment· and· ruling of the lower Court be reviewed and reversed and final judgment be entered up for the defendants
·or ;{t new trial ·be- granted. ·
·
This' petition wiJ.l be· filed in the office of the Clerk of this
..·Court at Richmond, Virginia.
,

Respectfully submitted,

.:.

PRESTON P. TAYLOR,
.
Counsel for the Plaintiff in Error, a
Practicing Attorney in the Supreme
Court of Appeals of Virginia, whose
address is 504 Nat'L Bank of Commerce Bldg., Norfolk, Virginia.
PRESTON P. TAYLOR,
Norfolk, Virginia~·
"'Fhe undersigned counsel, practicing in the Supreme!
Court· of .Appeals of Virginia, hereby certi:~es that in
his opinion the judgment ·complained ·of in the fore going petition should·· be reviewed by the Supreme Court of Appeals
of· Virginia. . ·
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VIVIAN L. PAGE,
· An Attorney Practicing in the Supreme
Court of Appeals of Virginia, whose ad. dress is 521 Natl'. Bank of Commerro
Bldg., Norfolk, Virginia.

;;J

I hereby ·acknowledge receipt of a copy of this petition.
FRED E. MARTIN,
Of Counsel for Plaintiff.
12-1-44.
Received December 2, 1944.

M. B. WATTS, Clerk.
1·

. : January 11, 1945.

Writ of error and 'SUpersedeas awarded
by the Court. Bond $17,000.
·

M. B. W.
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RECORD
VIRGINIA:
Pleas before the Circuit Court of Norfolk County, at the
Courthouse thereof, on the 3rd day of October, 1944.
James Wallace Plaintiff,
v.
H. 1N. Brown and Charles· Zigenfuss, trading as H. W. Brown
and Company, Defendants.
Be it remembered, that heretofore, to-wit: on the 31st day
of January, 1944, came the plaintiff, by his counsel, and filed
his bill against the defendants, which is in the words and figures following, to-wit:
Virginia.:
In the Circuit Court of Norfolk County.
James Wallace Plaintiff,

v.

H. W. Brown and Charles Zigenfuss, trading aR H. W. Brown
and Company, Defendants.
NOTICE OF MOTION.
To: H. W. Brown and Charles Zigenfuss, trading· as· H. W.
Brown and Company, Broadway and Seventh Avenue.
Long Branch, New Jersey:
TAKE NOTICE, That plaintiff will on the 28th day of February, 1944, move the Circuit Court of Norfolk County, Virginia, for a judgment against you defendants. in favor of
plaintiff, for Twentv-five thousand ($25.000.00) Dollars, damages, for thi~, to-wit:
That heretofore, to-wit, on the 22nd day of Septembm-. 1943.
plaintiff was driving a cert~in motor. vehicle in a
pag·c 2 ~ proper and careful manner at or near the intersection of U.S. Highway :1±17 and U.S. Hfa·hway #1R.
in Norfolk County. Virginia. when def endantR rlid then a11d
there so negfotently and recklessly onerate their motor v~hi~lc, causing it to collide with the motor vehicle which plain-

·· tiff was driving, thereby injuring him all over his person,
permanently injuring him, cause him to suffer pain and anguish, caused him to spend sums of money on account of said
injuries and he will be caused to spend sums of money in the
future in an effort to be healed of said injuries, was caused
to lose sums of money he wo:uld otherwise have earned. To
· the damage of plaintiff Twenty-five Thousand ($25,000.00)
Dollars.
JAMES "WALLACE,
By: TOME. GILMAN~ Counsel.
Jan. 26, 1944.
page 3
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To.:·Charles Zigenfuss, trading as H. W. Brown and
Compai;i.y, Broadway and Seventh Avenue, Long
Branch, New Jersey:

. PLEASE TAKE NOTICE that on the 27th day of January, 1944, the attached process in the case of James Wallace,
Plaintiff, v. H. W. Br.own and Ch&rles Zigenfuss, trading as
H. W. Brown and Company, Defendants, pending 'in the Circuit Court of Norfolk County, Virginia, was (received) in my
office in the City of Richmond, Virginia, in accord~nce with
the provisions of section 23 of Chapter 342, Acts. of 1932, General Assembly of Virginia, and Acts amendatory thereof, and
that same is being forwarded to you by registered mail with
registered delivery receipt requested.
.
·Given under my hand in the City of Richmond, Virginia,
this the 28th day of January, 1944. .
Q. F\ JOYNER, JR.,
Commissioner of the Division of Motor Vehicles
of the Commonwealth of Virginia.
By AGNES L. MULLINS.

State of Virginia,
City of Richmond, to-wit:
I, B. Kelso, a Notary Public. in ancl for the City of RichII1ond, State of Virginia, do certify that Agnes L. Mullins.
whose name is signed to the foregoing writing, has personally
appeared before me in my City aforesaid and made oath that
the matters therein contained are. true.
,
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Given under my hand this the 28th day of January,. l.944.
B. KELSO,
Not~ry Public.
My Commission Expires Sept. 16, 1946.
page 4
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T.o: H. W. Brown, trading as H. W. Brown and Company, Broadway and Seventh Avenue, Long
Branch, New Jersey.

PLEASE TAKE NOTICE that on the 27th day of January, 1944, the attached process in the case of James Wallace,
plaintiff, v. H~ W. Brown and Charles ZigenfusiS, trading as
H. W. Brown and,Company, .defendants~ pending in the .Qir.cuit Court of Norfolk County, Virginia, was, (received) in my
office in the City of Richmond, Virignia., in accordance with
the provisions of ,section 23 of Chapter 342, Acts of 1932,
General Assembly of Virginiar and Acts amendatory thereof,
and that same is being forwarded to yon by ·registered mail
with registered delivery receipt requested.
..
Given under my hand in the City of Richmond, Virginia.
this the 28th day ·Of January, 1944.
C. F. JOYNER, JR.,
Commissioner of the Division of Motor Vehicles
of the Commonwealth of Virginia.
By AGNES L. MULLINS.
State of Virginia,
City of Richmond, to-wit: ·

I, B. Kelso, a Notary Public in .and for the City of .Richmond, State of Virginia. do certify that Agnes L. Mullins,
whose name is signed to the foregoing writing, has personally
appeared bef.ore me in my City aforesaid and made oath ··tpat
the matters therein contained are true.
Given under my hand this the 28th day of January, 1944.
B. KELSO.
Notary Public.·

My Commission Expires Sept. 16,· 1946.
page 5 }

I, Agnes L. Mullins, being- cognizant of. the fact~
as required by statute and being designated for the
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purpose by C. F. Joyner, Jr., Commis·sioner of the Division of
Motor Vehicles of the Commonwealth of Virginia, do certify
that on the 27th day of January, 1944, process in the case of .
James Wallace, Plaintiff, v. H. W. Brown and Charles Zigenfuss, trading as H. W. Brown and Company, defendants, pending in the Circuit Court of Norfolk County, Virginia, was
(received) in the office of the Commissioner of the Division
of Motor Vehicles of the Commonwealth of Virginia, in the
City of Richmond, Virginia, together with a fee of $4.00, in accordance with section 23 of Chapter 342, Acts of the General
Assembly of Virginia of 1932, and Acts amendatory thereof.
I further certify that on the 28th day of January, 1944: a
copy of said process and a notice of the fact that such proces~
'Yas (received) in said office of the City of Richmond, Virginia, on the 27th day of January, 1944, were forwarded by
the Commissioner of the Division of Motor Vehicles of the
Commonwealth of Virginia, by registered mail, to H. W.
Brown, trading as H. W. Brown and Company, Broadway and
Seventh Avenue, Long Branch, New Jersey; and to Charles
Zigenfuss, trading as H. W. Brown and Company, at Broadway and Seventh Avenue, Long Branch, New Jersey, re@:is.
tered delivery receipt-(s) for same being requested.
Given under my hand this the 28th day of January, 1944.
AGNES L. MULLINS.
page 6
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State of Virginia, City of Richmond, to-wit :

I, B. Kelso, a Notary Public. in and for the City of RicJ1 ..
mond, State of Virginia, do hereby certify that Agnes L. !follins, whose name is signed to the foregoing affidavit bearing
date on the 28 day of January, 1944, personally appeared be.fore me in City and State and made oath that the matte-rs
therein contained are true.
Given under my hand this the 28th day of January, 1944.

B. KELSO,
Notary Public.
My Commissi~n Expires Sept. 16, 1946.
page 7
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And at another day, to-wit: on the 6th day of
March, 1944, an order of Court was entered in thP.
words and figures following, to-wit:

'
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This day came the parties by their Attorneys, and on motion of the plaintiff, it is ordered that this case be docketed,
thereupon the defendants appeared by Preston Taylor, their
Attorney, and pleaded not guilty, to which the plaintiff replied
generally, and on which plea, issue is joined.
.A.nd at another day, to-wit: on the 3rd day of .April, 1944,
an order of Court was entered in the words and :figures following, to-wit:
This day came the parties by their Attorneys, and by consent of both parties, it is ordered that this case be continued
generally:
page 8

~

Virginia :
In the Circuit Court of Norfolk County.

. James Wallace

v.

'

H. W. Brown and Charles Zigenfuss, ~rading as H. W. Brown
& Company.
RECORD.
Stenographic report of the testimony and other incidents
of the trial of the above entitled cause, tried in the Circuit
Court of Norfolk County, Virginia, July 21, 1944, before the
Hon. A. B. Carney, Judge, and a jury; including the instructions, actions and objections of the parties, the ruling of the
·
Court and the exceptions of the parties.
Present: Messrs. Tom E. Gilman and Fred E. Martin,
Counsel for the Plaintiff. Mr. Preston P. Taylor, Couns~l
for the Defendants.
.T. l\L Knfa·ht,
Shorthand Reporter,
Norfolk-Newport News, Va.
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page 9 ~
.
DR. .A. V. CROSBY,
.
. a witness on behalf .of the plaintiff was sworn, and
testified as follows :
· Examined by Mr. Martin:
Q. State your name, please .
.A. .Albert V. Crosby.
Q. What is your profession Y
A. Physician.
Q. Are you duly licensed to practice in the State of Virginia!
A. I am.
Q. How long have you been practicing, Dr. Crosby?
A. Since 1919.
Q. Have you specialized in any branch?
A. Surgery.
, Q. Did you have occasion to treat Mr. James Wallace, the
plaintiff in this case, as the result of the injuries that ha received last September?
.A. The 22nd of September last.
Q. Will you state to the jury what his condition was when
you saw him?
A. When I saw him, he·had been put to bed. He had shock
treatment, including plasma, in the emergency room; he was .
unconscious and breathing·noisily; be was very restless. There
were lacerations of both eyebrows, evidence of which can bf'
seen today; both eyes were closed, and black and
page 10 ~ blue, from the force of the blow. He was bleeding
.
at his right ear. His right lower· jaw was fractured in several locations, and several teeth had been knocked
out. There was also a fracture of the left forearm with the
displacement. He had multipJe bruises ·and lacerations of the
body on the trunk, and both extremities, upper and lower.
Q. State whether or not you considered his condition grave
at the time you first saw him?
A. He was placed on the dangerous list immediately, and
remained on there for quite awhile.
Q. For how long was he unconscious following the ·accident,
A. He was unconscious, or he was not oriented for any degree of time except for complaints of pain, and he resented
anv movement. He had nothing to say ab<Jut his condition or
the accident until about the 3rd of October: that was ten or
eleven days.
·
·Q. Now, how long did he remain in the hospitaH
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A. He was discharged on the 6th of November,. but I saw
him six days after his discharg·e and then at regular inter..
vals to the 18th of March of this year.
Q. Dr. Crosby, what is his condition today with respect to
permanency of injury Y
A. He presents a permanent facial defect; that is only
cosmic; he presents deformity of the lower jaw,
page 11 r and disfigurement of his face. He has approximately 60 per cent deafness in his right ear. He
has also a deformitv of the left forearm. .
·
Q. State whether or not he suffered any severe pain as the
result of the accident.
A. Any accident_ that will cause a p,eriod of .unconsciousness beyond a few hours implies a very grave, damage. The
longer the period of unconsciousness from the time ·of the
original injury the graver the prognosis. In other words,
the recovery is very questionable the longer the patient is
unconscious as the result of an injury.
· Q. What effect will the injury and the resulting disability
to his left hand and forearm have upon his ability to work at
mechanical trades'
) .
A. Any occupation that requires· equal use of both hands ·
and wrists may, and in this particular case I would say he
has a 50 per cent disability of his left hand and- wrist as the
1~esult of the accident.
·
Q. What is his probable outlook in the future,
r

Mr. Taylor: What do you mean by "outlook"!. .
l\fr. Martin: As far as suffering any further as the result
of injuries that he received, causing any further trouble; I
am speaking particularly about the brain injury now. ·
A. Most traumatic neuroses or nerve spells,
page 12 } changes in disposition, follow- in a large percentage of cases of brain injuries, as Mr. Wallace had
last September.
Q. Is there any future improvement likely in his condition,
as you stated itY
, A. The general condition Y
. Q. Yes, speaking about his injuries now.
. · A. His brain injury 7 .
1 ·
Q. All of them.
A. Let ·us start at the brain: If he is subjected to any ·.extreme temperature, any indiscretion in eating or drinking,
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he is. liable to go into seizure. A.s to his lower jaw, that is fot
an oral surgeon to say, except to say that large pieces of jaw
were discharged from time to"'"time through the wound on his
face. His wrist, .with major surgery, there is a probability
that it could be corrected somewhat.
Q. Do you mean cosmically t
A.. Functionally.
Q. Would that be very expensive!
A.. It requires special treatment, ·and, of course 1 it would
require special expense.
· Q. Could you say whether ·the result would probably be
beneficial, or is that a possibility?
A. It is more in the realm of possibility. than a probability•
. Q. What is your bill, Dr. Crosbyf
page 13 } A.. Approximately $300.

CROSS EXAMINATION.
By Mr. Taylor:
Q. You are not a brain specialist, are you 1
A. I am not.
Q. You told Mr. Martin about disorders and so forth that
might arise as a consequence of the alleged bone injury; have
. you seen any indication in Mr. Wallace of any of those disorders?
. A.. Never having known him prior to the accident, I would
not be able to detect any changes of disposition and so forth.
Up to the moment, so far as I am concerned, he has not developed snch tendency.
·
Q. You stated the injury would reduce his incapacity 50 or
60 per cent?
A.. It does.
Q. And that' depends on his occupation Y
A.. Yes; whether he is right-handed or left-handed.
Q. Do you know whether he is right-handed or left-handed 7
A.. I do not know.
Q. How could you say that he is incapacitated 50 per cent 'f
A. We have certain factors on which we base it
page 14 ~ and you are aware of it. I can see definite atrophy
in the muscles and from the deformitv. He is la<'kin~ in extension and :flection of the wrist and also lacking in
grasp.
·
Q. If he were engaged in some occupation in which he had
to m:ie only his rig·llt hand, he would not be incapacitated neces~m·ily 50 per centT
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A. No, not in that hand.
Q. What is his occupation Y
A. I am informed that he was a bus driver or chauffeur.
Q. Do you think that would incapacitate him to the extent
of 50 per cent Y
•
A. I would hate to trust myself to speak for him, but the
fact that he broke his left hand, if it was a left break.
Q. You do not know anything .about his condition of hearing prior to this accident, do you t
A. I do not.
Q. So far as you know, his mind is perfectly clear and he
is rational?
A. He appears to be orientally efficient.
RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. What does the bleeding into the right ear indicate Y
A. Almost invariably it indicates a fracture expage 15 ~ tending to the base of the skull.
DR. C. BODRIGUEZ,
a witness on behalf of the plaintiff, was sworn, and' testified
as follows:
Examined by Mr. Martin:
Q. State your name.
A. C. Bodriguez.
Q. Are you a physician?
A. Yes, sir.
Q. Are you duly licensed to practice in the State of Virginia Y
A. Yes, sir.
Q. How lone- have you been practicing here, Doctor Y
A. Since 1941.
0. What branch of medicine do you specialize in, if any?
A. Oral surgery.
0. That has to do with the face, mouth and head, and so
forth?
A. Yes.
0. Did yon have occasion to treat Mr. ,James Wallace, tl1e
plaintiff in tbiR case Y
A. Yes, I did.
.
.
Q. Were you called in by Dr. Crosby?

0
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A. Yes; I was.
,
page 16 r Q. Will you state what treatment, what condi-.
.
tion you found, I will say, and what you did for ·
that condition!
A. I saw ~fr. Wallace the first time October 20 of last year.
He had a fracture of the lower jaw_ around this area here (indicating), and a fracture around the neck of the jaw.
Q. The witness indicated-go ahead. You indicate, but
state it so the stenographe·r can take it down.
A. The lower right jaw, the left gum and in the lower jaw.
The fracture of the right lower jaw, he had a fracture; the
left of the mouth was broken, and he had an infection there.
We had to drain that pus, and I had to take something to
make a splint. After a few days we put a splint in, put in
a rubber tube in ~h~ right fracture that was infected. We had
to remove a few pieces of bone they had left there.
After Mr. Wallace left the hospital, I went .to see him several tim~s, and. on one occasion we had to wire his teeth and
his ear-drum.
Q. How long did you, treat him, Doctor? .
A. From N oveniber 20 until March 18, when I saw him the
last time.
Q. How many teeth did he lose 7
A. I don't recall exactly, but five or six.
Q. What is the condition of his jaw there on the right side
now?
page 1i ~ A. He has some overlapping of the bone there,
some deformity, and he has a scar on- the face on
the right side, too, at the site of that fracture.
.
Q. What, if anything, can be done at this time· to iinprove
the functional operation of his lower jawT
A. It will require extracting all his upper teeth ancl some
of the remaining lower teeth and some denture plates put
in there.
Q. Is there any further surgery necessary or -advisable as
far as the lower or right jaw is concerned?
·
A. You could do some bone grafting there to correct the
deformity.
Q. Without doing the operation that you have just mentioned, and without extracting the teeth, ana without putting
in the denture you mentioned, is there anything further you
can do for him at this time T
A. No, sir.
Q. How long was his jaw wired togetli~r?
o

r•
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A. Approximately three or four weeks.
Q. And during that time how. was he fedY
A. Liquids. Re has been fed by liquids almost since the time
of the accident until he was discharged in March.
.
Q. He had to live on liquid diet almost up until March,
when he was discharged Y
A. Yes, sir.
.
.
page 18} Q. Is he able to masticate his food in the condition he is in today Y
A. Not at the present time. He has very. few teeth left
now.
Q. What is the amount of your bill

at this time, Doctor!
A. I think $150..
Q. Would the operation tbat you mentioned, about grafting
bone into .the· lower right jaw,: be a tedious .and expensive
operation?
A. Yes, sir.
,.

Mr. Martin: The witness is with you.
Mr. Taylor: No questions.
By the Court:
Q. What did you say your name is Y
A. Dr. C. Bodriguez.
Bv Mr. Martin:
.
·Q. That is Spanish, I believe, is it not!
A. Yes, sir.

C. R. McINTIRE,
a witness on behalf of the plaintiff, was swor.n, and
testified as follows :
page 19 }

Examined by Mr. Martin:
Q. State your name .
.A. C. R. McIntire.
Q. What is your profession?
A. Engineer.
0. Mr. McIntire, did you make a plat or suryey, or rather
make a imrvev and a plat of the intersection of Routes 13
nnn 17, Norfolk County? ·
A. I did.
0. Is this the nlat which you have made from the survey
which you made Y
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i

A. A copy from the original.
Q. Will you turn to your notes. I wish to ask yon a few
questions about this plat. What is the general direction of
Route 13!
A. The general· direction is east and west.
Q. And the general direction of Route 17 Y
A. North and south.
Q. At what angle do the two roads meet on the northeast
side!
A. The angle between the two roads .is 56 degrees 17 minutes.
Q. The concrete island on Route 17 on the south
page 20 ~ side is what length 7
· A. 154 feet long.
Q. And what is the whole width of Route 17 on the south
side at the south end of the concrete island T
A. 34.2 feet.
Q. Does it widen as it nears the intersecting point with

13Y
A. Yes, sir.
Q. What is the over-all width of 13 Y
A. 62.
Q. How is that divided?
A. Two 20 feet concrete roadways, a 20-foot parkway in
the center.
Q. There is a service station shown in the southeast corner
of that intersection 7
A. Yes, sir.
Q. How far .does the front of that service station set back
from the south edge of 13 7
A. 55 feet.
•
Q. There are some pumps shown in front of the service
station;· how far do they. sit back from the· south edge of 13?
A. The north edge of the island on which these pumps set
is 28 feet south of the edge of the concrete.
Q. Do both the pumps and the service station sit far enoug-h
back so as not to be an obstruction to the observapage 21 ~ tion of traffic proceeding west on 13 and north on
17-that is, with respect to the two driveways for
vehicles approaching- the intersection?
A. I do not think that the visibility would be materially affe<'terl. Mr. Martin.
·
0. rrhe scale, I believe, is 20 feet to the inch?
A. That is correct.

'.

. 1·'.
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Afr. Martin: The witness is. with ·you. We introduce this
in evidence, your Honor.

Note: The·plat referred to is filed m_arked Exhibit No; 1.
CROSS EXAMINATION.
By Mr. Taylor:
Q. Mr. Martin asked you whether or not the service station
located at the southeast corner of this intersection would affect visibility of the drivers approaching this intersectionthat is, one going west on 13 and the other going north on
17-and your answer was you did not think it w_:ould materially affect their visibility. Now, how do you think that
service station would in any way affect visibility two or three
hundred feet each way T
1,... Well, it would just at certain points, of a man going
•north; it would become blind spots to a certain point to the
man going west.
.
·
. ·page 22 ~ Q. But after a driver going north on 17 had
gotten say within 100' of the south side of Route
13, he could see a pretty good ways down 13 towards the east!
A. Do you mean down 13 7
Q. 13.
.
.
A. I would say he could see a considerable distance, say ..
100 feet.
Q. Do you have a scale with you?
A. Yes, sir.
Q. Bearing in mind that this is Route 17 going north, and
this is Route 13 going west, will you please mark off in the
center of the northern lane of Route 17 a space 100 feet" south
of the south side of Route 13?
A. (Witness does so.)
Q. Suppose you mark that, for the record, "Zero''.
A. (Witness does so.)
Q. Now, from that point, which is 100 feet from the south
::.ide of R.oute 13, wil} vou indicate how far a d_rjver could see
down Route J3-that i~. in the western lane of Route 18f
A. About 410 feet. That is-wait A minute: Do vou w~nt
to scale how far from the intersection that would be, Mr.
Tavlor?
.
.
Q. My nuP.stion waR this, if vou _Rtand in the center of thP
northbound lane of Route 17, at a point 1.00 fPet
r>age 23 } i::nuth of the eastbo~nd lane of Route rn. how far
down Route 13, lookmg to the east, could you sef' !
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A. F,rom what poinU · From the 100 foot point, or from the
intersection of tbe two highways Y
Q. Now, suppose you read it over to him. Right here
(pointing to tne map). I want it measured to a point in the
westbound lane of ·Route 13.
A. Well, I stiH don't quite understand. Do you want it
measured from the point you designate as 100 feeU
Q. 100 feet, yes. 'rhen standing at that point, how far can
you see, looking east on Route 13 i
A. From that point or fromQ. From that point.
A. About 420 feet from that point you designate-but not
from the intersection.
Q. That is, you could see from that point 420 feet down the
western lane-that is the western lane of Route 137
A. Yes, sir. I would say it would be about 420 feet from
that point.
·
Q. Now, will you please state how far this point that you
have marked zero in Route 17 is from the southern boundary
line of the western lane of Route 13 7
A. Measured along the center line of Route 17, it is 148.
feet.
Q. Draw a line and put that in.
page 24 } A. (Witness does so.) That is to the southern
edge of the westbound lane on Route 13.
Q. Now, for the purposes of the record, suppose you mark
on the first line you drew from zero down 17 ,. looking east,
the number of feet.
A. (Witness does so.)
Q. Now, Mr. McIntire, will you please .mark on the plat a
prolongation of the lateral sides of the northbound lane of
Route 17, where it crosses the westbound lane of Route 13?
I just want these lines shown where it crosses the westbound
lane of Route 13.
A. (Witness does so.)
Q. Mark those lines for the record as A and B.
A. (Witness does so.)
Q. Now, will you also mark on the plat prolongation of the
lateral line of the west lane of traffic on Route 13, and mark
it C and DY
A. (Witness does so.)
Q. The prolongation of the lateral line of the westbound
·
lane of traffic on Route 13.
A. (Witness does so.)
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· Q. Now, Mr. McIntire, is the paralielogram which you have
on this plat, the boundary lines are marked A, B, C and Ddoes that parallelogram embrace the area within the prolongation of the lateral lines of the westbound lane
page 25 ~ of Route 13 and the .northbound lane of Route 17,
where they join or cross each other?
A. I should say they do.

RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. Mr. McIntire, while you are down here, if the driver of
a vehicle approaching and traveling west on Route 13, and
approaching· this intersection, were 200 feet from the intersection, will you state how far by measurement you could see
traffic approaching that intersection traveling north on Route ,

17?
Mr. Taylor: 200 feet from what point?
· Mr. Martin: 200 feet from this point here (indicating)the center of the parallelogram.
A. He could see down there 194 feet from the center of that
same parallelogram.

By Mr. Martin:
·Q. You mean he could see traffic approaching traveling
north on Route 17 at the time when the traffic was 190 feet
south of the center of the parallelogram Y
A. That is correct.
Q. Will you put the letter '' E'' in the center of the parallelogram!
A. (Witness does so.)
page 26 ~

Mr. Martin: That is all.

RE-CROSS EXAMINATION.
Bv Mr. Taylor:
·Q. Mr. McIntire, how fa.T, is. it from the southern side of
Route 13 to the southern side of the western lane of traffic
of Route 13Y
A. 49 feet.
Q. Will you please mark that on there, and designate it
as "F"Y

,
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A. (Witness does so:)
· Q.. How far is it from the eastern line of the· parallelogram
to the western line of the paralellogram?
A. 26 feet.
Q. Please designate that as '-' G", and mark it on the plat.
A. (Witness does so.)
Q. Now, Mr. McIntire, the way·you have this plat now, a
prolongation of the east side of-the northbound lane of traffic
Route 17 seems to run aeross the island in the center of 17
and east of the intersection, does it not Y
A. Yes, it would about. There is a slight triangle there.
I noticed that befoFe when I put the lateral lines in.·
Q. ·If that be the case, that would have a tenpage 27 ~ dency to make the north lane of traffic of Route 17
· · a little narrower than you have it?
A. At that particular point it would be a rather small tri~
angle. On the southern line of the westbound strip of concrete, it would be about eight feet it would project.
Q. If the triangle projected out in that area which ·you
have marked· off -as the intersection a distan~e of ejght feet,
that would of necessity narrow the northern Jane of 17 eight
feet at that point, would it not 7
A. At that particular point, yes.
Mr. Taylor: That is all.
Mr. Martin : I think that is all.
Mr. Taylor: I wish, for the purposes of the record, you
would draw another line paraIIel with side B of the paralleogram indicating how far that islarid projected out into
the northbound lane of Route 17, the way you have it.
·'

'

A. ·(The witness does so.) That eight feet I speak of. of
course, is along the edQ;e of the concrete. The width of th~t
street-across would not be over five and a half feet straiQ'l1t
across that strip, but the eight feet I s·peak of is the long sidf\
of it.
Q. But if the long side of that island- extends out into thn t
area, it of necessity narrows the northbound seven f cct flt
that point?
A.·Yes.
nage 28 ~ b. And it wouid cut it down to 18 feetf
A. That is correct.
Q. Al} rig~t.
A.. On parallel lines.
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JOSEPH J. STAFFORD~
a witness on behalf of the plaintiff, was sworn, and testified
as follows:
Mr. Taylor: For the purposes of the record, I would like
for it to be shown that the last line Mr. McIntire drew, giving the eastern side of the parallelogram is marked '' H' ',
which line was drawn bv Mr. Mdntire as the result of the
island on the eastern sfde or eastern portion of Ro{1te 13,
projecting out into the area which he had previously outlined as a prolong:ation of the lateral lines of the northbound
lane of traffic on Route 17.
Examined by Mr. Martin:
Q. You are Mr. Joseph J. Stafford, I believe?
A. Yes; J. J.
Q. ·where do you live?
A. I live near Elizabeth City.
Q. Mr. Stafford, were you riding in the bus with Mr. Wallace on the day that this accident occurred aud in
pnge 29 ~ which Mr. Wallace was injured?
A. Yes.
Q. Whereabouts were you riding!
A. I was sitting on the driver's seat.
Q. You were sitting on the frqnt seat with Mr. Wallace?
A. That is right.
Q. And whereabouts were you on the way about at the
time this accident occurred T
A. On our way to work at the Navy Yard.
Q. In Portsmouth f
A. In Portsmouth, yes, sir.
Q. And approximately what time of day was that, if you
recall!
A. Somewhere around four o'clock or mavbe a little later.
Q. Route 17, that is the George ·washingtori Highway,
which runs north and south Y
A. Yes~ sir.
Q. lhis (indicating·) would be Elizabeth City back in that
direction Y
A. Yes., sir.
Q. And that is the Norfolk Navy Yard in that direction!
A. Yes., sir.
Q. You were traveling towards the Navy Yard, did you
sayY
l 'H!.!'C! 30 ~
A. Yes, sir.
1
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Q. What road were you on Y
A. On Route 17.
Q. Mr. Stafford, as you approached that intersection there,
what automatic device is there that affects the traffic lights
down at the- intersection Y
A. There is a little platform place built across the road
· that they claim trips the lights and makes them shift.
Q. As you proceeded north on 17, and crossed over this
trip, which is south of the intersection, according to the plat,
and probably 155 or 160 feet, what light was shining in this
traffic light as you crossed over that trip and. proceeded towards the intersection?
·
A. Just before we got there·Q. Now, I am talking about as you crossed over the t.rip,,
what kind of light was shining in the traffic light facing you
at that time?
A. A red light.
Q. A red lig·htY
A. Yes~ sir.
Q. As you approache~ and got closer to the intersection,
what did that light do with respect to changing from red to
. anything else?
A. It shifted and changed to blank.
. Q. It changed to blank?
page 31 ~ A. Yes, sir.
Q. And how close to the intersection were you
at the time it shifted to blank Y
A. I should say about half-way or a little bit more.
Q. Half-way or a little bit more?
A. Yes., sir.
Q. As you approached the intersection of 17 and 13., when
did you first see the tractor and trailer that was later in collision with the bus you were riding on Y
A. I don't know hardly what to say. I saw it coming down
the highway.
.
Q. Where was it when you first saw it with respect to the
trip that is down here east of" the intersection the way the
tractor and trailer were going? Had it crossed the trip, or
was it down towards Norfolk?
·
·
A. It had not come to it.
Q. At that time how close to the intersection had Mr. Wallace gotten f
A. Well, probably crossing the first lane.
Q. What do you mean by '' the :first lane Y''

.J
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A. Right close to it.

.

· Q. The witness indicates· the ·southern boundary of· ltoute

13. As you continued, what did Mr. Wallace do with respect
to stopping or proceeding,·. or what did. he· do 1
. A. I don't know that I ·remember exactly· what
pag·e 32 ~ he did, because I do.remember when he went·across
the trip; he rode across that with his brakes on,
but outside of that I don't know whether he had them on
continuously.
.
Q. What speed w~s· he making as he came· on down here
and got into the position that you say be was, either on or
near the south boundary line of No. 13 f
A. I think between fifteen and twenty miles, but not over
that.
Q. Did he continue to make that speed, or .did he pick up
speedf
A. About the same, or maybe he slowed up. ·
Q. About the same speed, or maybe a little slower .as ·he
proceeded into the intersection 7
·
A. Yes., sir.
Q. What is the next thing you saw about·the tractor-trailer
-where was it when you next saw it? .
. A. The next thing I saw, I saw. it was going to go right
across the road ahead of us, and that is the last I remember.
Q. What did Mr. Wallace do at that time?
A. About that time he caught his wheel &nd cut to the
right, it looked like to turn· off from it the best that he could.
Q. What happened then!
A. I hit the side of the bus.
page 33 ~ Q. You hit the side of the bus, and that is all
you remember?
A. Until I come to down the highway. It threw me out of
the bus.
Q. It threw you out of the busY
A. Yes., sir.
Q. Mr. Stafford, if Mr. Wallace had continued on a straight
line, instead of turning sharply to the right as you have just
described, what would have happened with respect to the bus
and the traffic?
Mr. Taylor: I object to that. I do not think he is in
position to state what could happen. Anything could happen
in an accident of that kind.
The Court: I sustain the objection.
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Mr. Martin: I save the point.
Mr. Gilman: I think, if your Honor please, sitting there
on. the front seat of the vehicle when he saw this other trailer~
coming, he could say if Mr. Wallace had not turned to his
right what could have happened. It might be an opinion, but
it is an opinion based on his knowledge of the situation as it
then existed.
"The Court: The jury can determine what would have happened.
Mr. Gilman : A.11 right, sir.
page 34 ~ Mr. Martin: Take the witness, Mr. Taylor.
CROSS EXAMINATION.
By Mr. Taylor:
·
Q. You have made a statement before, haven't you, tha,
you didn~t know how fast either of these vehicles was going!
A. I don't know. I might have. I don't know.
Q. As a matter of fact, you did, didn't youY
A. I don't remember making that statement.
(J. But you will not say yon didn't!
A. No., I will not say. It has been too long to remember
everything that happened.
The Court: If you propose to contradict him, please lay
the foundation.
Mr. Taylor: I do not think I will take it further, but if I
do I will lay the foundation.
By Mr. Taylor:
Q. In your testimony you have referred several times to
the intersection there of 13 and 17. Do you mean before you
reached the intersection of the soutl1 side of Route 17?
A. What is that?
Q. You said, for instance, when you ran over the trip you
were so many feet from the intersection; do you mean from
the south side of Route 17 ¥
page 35 ~ A. Yes, sir.
Q. And wherever you ref er to the intersection,
you are using the south side of Route 17T
A. Yes, sir.
Q. Now, how far is this trip of which you speak from the
south side of Route 13?
·
A. They say it is 150 feet, but I didn't know that until this
morning.
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Joseph J. Stafford. ·
Q. And, by the way, for the purposes of the record, when
I was asking just now about the intersection, I said when he

referred to the intersection he was referring to the south side
of Route 17. That should be the south side of Houte 1.3. · Now,,
you say when you ran over that trip, it automatically· changed
that lightf
.
.A. Most of the time it does.
Q. Most of the time?
.
Q. That is what they claim it was there for.
Q. Suppose another vehicle coming on the · intersecting
road had run over it too; what would have happened?
A. I don't know, but I think it is the one who came to it
first.
Q. You say as you approached the intersection you saw the
red light on?
·
A. I did.
Q. .And when the red ·light went o~t, no light
page 36 ~ whatever came on?
·
A. That is right.
Q. Do you say now Mr. Wallace was running his bus not
over fifteen or twenty miles an hour?
.A. I would not think it was going over that.
Q. You would. not think that, but you don't knowT
A. No, sir.
·
Q. You say you went on across there, and ajl _of a sudden
Mr. Wallace turned his steering wheel to'·the right,
A. Yes, sir.
Q. And then the impact occurred Y
A. Yes, sir.
Q. In· ·other words, he turned his wheel and the impact occurred at the same time?
A. I don't know, but they occurred pretty close together.
Q. Mr. Wallace was ,out· in the highway at the time·; ·he
was in the inbound lane of Route 177 ·
A. Yes, sir.
Q. And ·before ·he struck the truck, he bad not run over
the island which divides· Route 13 !
A. No; he was right down the highway.
Q. Now, as a matter of fact, didn't this accident happen
about 4:257
A. I would not know about that.
page 37 ~ Q. What time were you supposed to get to work?
A. About quarter past five.
Q. About quarter past five?
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A. Yes, sir.
Q. You said when he ran over the trip he had his brakes
on; why did he do that 1
A. I don't know unless it was a habit of slowing up to make
the intersection. ,
Q. There were no other cars at the intersection other than
Mr. Lawrence's truck going· west, and yours going north 7
A. I didn't see it.
Q. You would have seen it 7
A. I would have seen it.
Q. Where did the bus start out from?
A. Elizabeth City.
Q. With the same bunch riding on it every day?
A. Yes., sir.
Q. And you come in in the afternoon Y
A. We come in in the afternoon and work until the next
morning.
Q. You were a driver for this bus also?
A. Yes., sir.
· Q. How long had Mr. Wallace been driving?
A. I imagine six or eig·ht months or maybe a year. He had
been driving for the other fellow before the Armpage 38 ~ strong Bus Company bought him out.
Q. Had you driven with him many .times f
A. I had been riding with him a lot.
Q. The day before this accident, when was the last time
you passed the intersection 7
A. The day before the accident.
Q. When was the last time you passed the scene of the accident before the date of the accident, and had you run
through that intersection the day before?
A., Yes., sir.
Q. As you were approaching the traffic light, you saw it
was then out of order, didn't you Y
A. Yes., sir.
Q. Do you know how long it had been out of order Y
A. No, sir, but as much as three or four days.
Q. You knew that, didn't you T
A. Yes, sir.
Q. Had you driven through with Mr. Wallace during the
three or four days?
A. I had rode on the bus with him.
Q. While he was driving?
A. Yes., sir.
-· •..
'
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Q. And that was three or four days prior to this accident f
A.· That is right..
page 39 } Q. Now, the front end of yom truck was practically demolished, wasn't it 1
A. I imagine so.
Q• .And it struck the left side of the trailer of the truck,
did it non
A. That is right, yes, sir.
'Mr. Taylor: That is all.
Mr. Gilman: That is all, Mr. Stafford.

PRESTON E. TROWER,
a witness on behalf of the plaintiff, was sworn, and testified

as follows:
Examined by Mr. Martin: .
Q. State your name .
.A. Preston E. Trower.
.
Q. You are a member of the State Police Force!
A. Yes., sir.
Q. Mr. Trower, did you have occasion to go to the intersection of 13 and 17 on the 22nd of September, 1943, to investigate an accident between a bus and trailer-tractor Y
A. Yes, sir.
Q. How soon after the accident did you get there 7
A. That I couldn't say; I didn't make any notation as to ,
my arrival or the time the accident happened.
Q. When you got there, was there, was there
page 40} still 'evidence of the accident¥
.A. Oh, yes, there was; there was one man lying
on the ground that was being rendered first aid by the First
Aid of the Red. Cross Motor Corps. I didn't attempt to
bother; they were putting a splint on the man's _leg; he was
ready to be lifted into the ambulance. I was there ready to
help. When I leaned to pick him up my pants split. Trooper
Davis arrived about that time. As soon as I could, I got into
my car.
Q. When you first got to the scene of the .accident, did you
check the lights to see how they were working Y
A. Yes, sir; I checked the lights during the time I was
waiting for the man to get the splints on.
Q. That was before Trooper Davis got there!
A. Yes, sir.
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Q. Will yon state what you found with regard to the lights
when you first checked them after your arrival-that is, with
respect to the lights which would control westbound traffic
on Route 13!
A. I checked all the lights, north, east,· south and west;
the westbound-tFaffic light was· green, then to amber:, and then
a blank, which was under red. The next light would have
been red if it had been on; then it swung back to green. That
is going west headed to Suffolk.
·
Q. That is the direction that the truck was travelingt
A. Yes, sir.
page 41 ~ Q. All right.
A. Going south all the lights were working.
Q. Going south on 17 ·all the lights were working Y
A. Yes, sir.
Q. Going north on 13, how were they worki:p.gf
'.A. There was no green light .going north, but two amber.
Amber and red were working.
Q. Amber and red were working Y
A. Yes, sir. ·Going east all the lights were working.
Q. What did the amber indicate Y
·
A. The amber is never shown unless the green light goes
off and immediately after the ·green light goes off the amber
light appears, indicating a red light_ is coming on., which
mean~ the traffic going towards the red light must stop.

:M:r. Martin : That is all. ·
CROSS EXAMINATI_9N.
By Mr. Taylor:
· Q. Yon say -when you :first got there yon leaned over this
man, and your pants slipped Y
A. No, sir; I didn't say that; I say when I arrived the
Red Cross Motor Corps was rendering first aid, and it is not
our policy to britt into other pblice departments,
page 42 ~ and I waited until they were ready to load the
man into the ambulance. It takes some time to
put on a Thomas splint, if you know what that is, and I
checked the lights.
·
Q. Davis came up, and you turned it over to him Y
A. As soon as I turned the man loose, I saw Davis.
Q. You turned him over to him, and got into your car because you split your pants Y
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Preston E. Trower;
.A. Yes, sir.
.
Q. You turned it over to Officer Davis, and he is really
more familiar with it than you are Y
.A. Yes, sir. That was as far as my investigation went.
RE-DIRECT EX.Al\HN.ATION.
By Mr.. Martin:
Q. He is no more familiar with the lights than you are,
and you are testifying to the condition of the lights when
you first arrived a.t the scene?
A. Yes., sir. That is about the only thing I did, was to
help the injured man in.
By Mr. Taylor:
Q. .Are you sure about the lights T
A. Yes, sir.
Q. You don't know whether they were burning at the time
·
the vehicles came there, or not f
page 43 ~ A. No, sir.
By Mr. Martin:
Q. If it was burning when you got there after the accident,
it must have been burning before the accident 1
Mr. Taylor: Don't lead him.
By Mr. Martin:
Q. Was that a fact f
Mr. Taylor: It is purely leading.
The Court: Objection sustained.
By Mr. Martin:
Q. Did you wait for the lights to go on more than once T
.A. No, sir.
..
·
Q. You checked them all once Y
A. I checked all four lights all four ways.
By the Court:
Q. When did you check the lights?
A. Soon after I arrived.
Q. At the scene of the accident Y
A. Yes, sir.
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Q. How long after the accident do you think it was T
A. It was soon after I arrived ; I would say five to eight
minutes, or something of that sort, when I found the man
was inaured and was being .taken care of and was being
loaded into the ambulance, and things were taken care of. As
soon as the man was loaded, that is, as far as I know about tho
accident.
page 44}

RE-CROSS EXAMINATION.

By Mr. Taylor:
Q. Did you notice any marks on the road indicating where
the vehicles came together Y
A. No, sir.
.
Q. Did you see any skid marks on the road from the bus f
A. I couldn't say. I helped to get the injured away and
cleared up, and going to complete the investigation, but I
couldn't do that, and left it to Mr. 'Davis.
Mr. Taylor: That is all.
page 45

~

JAMES WALLACE,
the plaintiff, was first duly sworn~ and testified as

follows:
Examined by Mr. Martin:
Q. You were sworn, were you Y,
A. Yes, sir.
Q. You are Mr. James Wallace!
A. Yes, sir.
Q. The plaintiff in this case¥
A. Yes, sir.
Q. And you are suing .for injuries which you received on
the 22nd day of September, 1943 Y
A. That is right.
.
Q. What were you doing that day, at the time you were injured, Mr. Wallace Y
·
A. I was driving a Navy Yard .bus from Elizabeth City to
the Norfolk Navy Yard.
Q. And about what time of day was that, Mr. Wallacef
A. It was somewhere around 4 :15.
Q. Was the weather cleart
A. Yes.
,
Q. As you approached the intersection of No. 13, you were
traveling in what direction on No. 17Y

r:
I
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James Wallace •.
. A. Towards Portsmouth. That would be east; I .suppose.
Q. No, that would be north. No. 17 runs north and south.
A. It was towards Portsmouth.
page 46 } Q. It would be north on 17 ; No. 13 runs east
and west; west is towards Suffolk, and cast. is towards Norfolk. Mr... Wallace, what is there to control the
traffic as you approached that intersection from each of the
four sides?
A. As a vehicle goes across there, a oross-piece of metal
is in the highway,, 154 feet away I understand, and when it
runs over the trip if somebody passes it turns. the light from
red to green, and it turns the other side from green to red;
you slow down and run over the trip, and most of the timeQ. It is not what other people: do.; go ahead ·and tell what
happened on the occasion when you came along that dayf
As you came along ,and ran O':er that trip what light was
shining at the time and just just before you ran over the
trip?
A. Just before I ran over the trip, the light was red; I
slowed down-I had my foot on the brake to slew down, and
as I hit the trip to throw the light, I was about50 or 55 feet
of the lig·ht, and the light went off the red. The green .had
not been working for around four days or five; it would go
blank, and we knew the blank was green, but the red .was working. As I ran over the trip, I saw this tractor huck coming,
but it hadn't gotten to the trip on his. side. I came on up
about 40, or had come over the trip ; then I was coming on
through, which I supposed he should have a red light. Then.,
as I looked the other way for traffic to see how
page 47 } things were, I eurned back, and the truck was so
near to me I couldn't see any way to avoid the
accident. I applied the brake _to, keep .from .being hit .in the
side, and I cut to the right. I turned. to the right to avoid
being hit in the side.
·
· Q. Did you get into t~at intersectio nfirst, or did the .tractor
and trailer Y
A. I was in the intersection first because I was to the south
.intersection before the wreck happened-in other words, l
was to the south half of the last intersection.
Q. At the time you entered, or were about to ent~r, the
intersection, how .far from the intersection was the tractor
trailer!
A. It looked to be, when I entered the intersection it looked
to be around 60 to 65 feet.

62

Supreme Court of Appeals of Virginia

James

wallace.

Q. It appeared to you that it was doing what with reference to his speed Y
A. It looked as if he attempted to slow up to stop for the
light.
Q. The last time you saw him, until just before the collision occurred, you say it appeared to you he was slowing up
to stopY
A. That is right.
Q. And who ran over the trip first, as the intersection was
approached 1 Did you run over your trip before he ran over
his trip!
page 48 ~ A. Yes., sir.
Q. You have heard both doctors testify as to
the type of injury you sustained and all that!
A. Yes, sir.
.
Q. Now, tell the jury whether you suffered pain as the re,
suit of this accident Y
A. Well, gentlemen of the jury, I had a crushed jaw, broken
up in here.

By Mr. Gilman:
Q. Turn around and let the jury look at it.
A. (Witness does so.) I was operated. on five weeks after
the accident, and the bone was taken out. I suffered them
two scars out of my eye. It was Wednesday afternoon it
happened until around Sunday, when I began to find out nnd
come to, and that I was still living.
The doctors sewed it up and I suffered up to the time I
was discharged until the 18th of March ; I weighed 135 pounds
when I was hurt, and weighed 95 when I came out of the ho:,;pital.
My jaw was broken up in here, too.
The ear drum, as the doctor stated,. seemed to be ~mtMr. Taylor: You can't tell what the doctor said.
Bv Mr. Martin:
"'Q. You can tell your sensation.
A. My hearing in this ear is about gone; my
page 49 ~ right arm was broken in here, and I can't
straighten it; there is no grip; if you want to see
it, there is where the jaw was broken. The dentist says he
can't make a plate to fit this jaw-
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J anies tfl allace.
Mr. Taylor: I object to stating what the dentist told him.
I think he should be told that he cannot state that.
The Court : He can tell the condition of, his month.
Mr. Taylor: I understand, but the witness is tellling what
the dentist told him.
'
By Mr. Martin:
Q. About the situation of your teeth.
A. There is the condition of the jaw, you can see that; I
don't have any gums here ; they are just gone, about.
· Q. The gums are gone f
A. Yes, sir, underneath, and there is no place for a plate.
Q. Do you have difficulty in eating?
A. I can't chew anything.
Q. You can't chew anything· Y
A. No. I can't get it in my jaws to come true, there is no
pressure to mash anything. I think it is because my eyes
were damaged, and I also have to wear _glasses.
Q. Did you wear glasses before you were i~jured T
A. No; I was examined by· a doct-0r-Dr. Crosby
page 50 ~ sent me to him.
-~. Q. Do you mean Dr. A. V. Crosby¥
I,... Yes, sir. He tested my eyes and my·· hearing·, and be
said I would have to have glasses, and I ha:ve had glasses
since.
.
_
Q. Mr. Wallace, besides the work that you . did driving the
bus to and from North Carolina, did you woYk in a navy
yardY
.
, .
·
A. Yes, sir.
Q. What were your wages in the navy yard, a~ average by
the week?
.1 ·
A. At that time around $50.
Q~ Is that' your net earnings, or your gross .~arnings.Y In
other words, was that before or after the tax was taken out?
A. It was a·fter the tax was taken out. Thaf~ amount of
money-I have six in the family, and we dcn'l 1t get the income tax you are talking about. Five and a half per cent
was taken out.
Q. How much were you earning as a bus drivei?.
A. $14.50 a week. .
·
Q. The $50 in the Navy and $14.50 driving iCbu~, $64.50?
A. Yes, sir.
r_
Q. How many weeks were you out of work bcp11ge 51 ~ cause of the injury?
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A. Twenty-eight weeks ..
Q. How much-was your hospital and X-ray bills while you
were in the hospital Y
A. $824.
Q. What kind of work were you doing in the Navy!
A. First class fitter's helper.
Q. In doing that work, do you have to use your hands?
A. Yes, sir. I can't do it with one.
Q. You can't do it with one Y
A. Not very good. They let me go back, you may say, 011
trial. In other words, a ship fitter is handling always.
.
Q. Tell the jury whether you have been handicapped since
you went back to work in the use of your left hand.
A. I have been very much. I have to strengthen it like
, that (illustrating); I can't reach down and pick up anything
with my hand.
Q. In other words, you have to lay· it across your forearm
above your wrist, and lift it up Y
A. I have strength from here on up (illustrating), but I
have no strength in my hand.
Q. How niany teeth have you lost., Mr. Wallace Y
A. I don't know exactly; I have one or two out, but I have
three teeth, and most of them are upper teeth.
Q. How many teeth had you lost before you
page 52 ~ were injured Y
A. Two. ·
Q. You had los~ two ·teeth Y
A. Yes, sir.
Q. And the rest of them you have lost as the result of the
accident?
A. Yes, sir.
Q. Were your teeth and mouth, generally speaking, in good
condition before the accident?
A. The teeth that were in were; I have two cavities in this
front one; the side teeth were solid.
.
Q. Did your teeth give you any trouble?
A. No, sir.
Q. Were you able to chew and eat what you wanted?
A. Yes, sir.
Q. Is this scar on the left side of your face, on your lower
jaw, has that come there since the accident Y
A. Yes, sir.
·
Q. How about on the other side Y '
' A. This scar up here.

I
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.CROSS EXAMINATION.

By Mr. Taylor:
Q. Where is your home, Mr. Wallace Y
A. Elizabeth City, North Carolina.
page 53 } . Q. Are you right or left handed Y
·A. I am right.
Q. Were you right or left handed before the accident 7
A. Right handed.
Q. You are working at the Navy Yard?
.A.. Yes, sir.
·
Q. The same old job Y
.A.. Yes, sir.
Q. How long had you been working at the Navy Yardt .
A.. I have been there ·about two years; it has been going on
three years I started.
Q. How long had you been driving this bus 7
A. I have been driving the bus practically ever since I
started at the Navy Yard; I guess I have been driving two
and a half years.
Q. Over the same route Y
A. No ; I drove that route around eight months..
Q. That is the route on which the accident happened T
A. Yes, sir.
.
.
Q. Had you driven to the Navy Yard several days befo_re
the accident?
.A.. Yes, sir.
Q. I believe it was stated that several days before the accident you saw the lights were· out of orderY .
A. The green one was.
.
page 54 ~ Q. How many people did you have. on the bus
that particular day?
·
A. I couldn't say definitely, but around 30.
Q. What time did you leave Elizabeth City that dayt
A. I usually left about three o'clock.
Q. I say, what time did you leave there that day!
A. Around ten minutes or five minutes to three.
Q. Is that the time you usually left there4l
A. Yes, sir.
Q. Did all of these men in the bus have to get to work at
the same time!
A. No, sir.
Q. In other words, you had to get these men there at different times T
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A.· I would get them there at the same time, but they had
to be there a little ®rlier who went across to work.
Q. How early did the earliest get there Y
A. I reckon around quarter of five, and the others could
wait until quarter past five.
Q. Those who ·went to work at quarter to five, where were
you to leave them!
A. F6urth Street-Norfolk Navy Yard.
Q. This accident happened about 5 :25, didn't iU
f,... No; it happened around 4 :15 or 4 :25.
Q. You are sure of that!
page 55 ~ A. No, sir.
Q~ Then between 4 :15 and 4 :25; you think that
is about-right! -·· ·
A. Yes, sir, but I don't know exactly.
Q.- What route would you take coming from the interseo,
tion to t~e Fourth Street gate at the Navy Yard!
·
A. Following the highway, and it comes into Portsmouth
and straig·ht-the street around to the Navy Yard.
Q. When you hit the city limits of Portsmouth, what road
would you take in to take you to the Navy YardY
A. _You would·follow right straight on around to the Navy
Yard.' 1·~
Q. About how far is the scene of the accident from tllo
Fourth: Street gate Y
·
A. I don't know that distance.
Q. You have been driving it for eighteen months Y
A. I ·cli.d:ir 't measure it.
Q. Approximately Y
A. I guess around five miles.
Q. At: least five miles Y
A. Yes, sir.
Q. And during a part of that time you would have to drin•
through· -crowded streets, wouldn't you!
A. No, sir.
· Q. There is right much traffic, is there not?
page 56 ~ A. I had to be in before the day shift came off.
Q. What time does the day shift come off?
A. Quarter to five.
Q. Ordinarily, wouldn't you meet right much traffic between that intersection and Fourth Street Y
A. Not very much. After the whistle blows, they all cl1eck
out to get to the cars, and there was very little traffic.
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Q. As a matter of fact., you were running a little late and
were in a hurry¥
A. No, sir; not more than usual.
Q. What kind of bus were you driving?
A·. AG. MC.
Q. Wba t model and year?
A. I couldn't say the model of it definitely.
Q. Well, was it a practically late model?
A. Yes, sir.
Q. Was it as late as '41 or '421
A. No.
Q. Was it around '40¥
A. Around '39, I reckon, or '40.
Q. What kind of body did it have on?
A. It had a built-up body.
Q. Something like a school bus Y
A. The sides were not made like a school bus,
pag·e 57 ~ but like any other bus.
Q. But the body was something like a school bus!
A. I guess it was.
·
Q. What tonnage was it, 'do you know?
A. No.
Q. Were the rear wheels equipped with dual tires?
A. Yes, sir.
Q. In what condition were the treads on. the tires Y
A. They seemed to be good, but I couldn't tell.
Q. The weather was clear on this day Y
A, Yes, sir.
Q. And the road dry t
A. Yes, sir.
Q. Between that trip and the traffic light, how fast were
you going·?
A. Around fifteen miles.
Q. Not over :fifteen 1
A. It may be between fifteen and twenty.
· Q. But not more than that? ·
A. No, sir.
Q. Do you recall what gear you were in Y
A. Second.
·
Q. Going fifteen or twenty miles an hour, on this dry road,
with good tires-in what condition were your brakesT
A. They were all right.
pnge 58 } Q. Within what distance could you have stopped ·
your bus!
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A. Fifteen or twenty-I guess it would cover fifteen feet
with a load on.
Q. You could have stopped your bus within fifteen feet Y
A. I mean the length of it.
Q. I asked you within what distance could you have stopped
your truck, with good brakes you had, good tires,, and your
answer was within fifteen feet?
A. Yes, sir.
Q. That is correct.
A. Yes, sir.
Q. How far is this trip in the road from the southern side
of Route 13?
A. I don't know the exact measurement of it.
Q. About how far do you think it is?
·
A. I guess it is-on which side did. you say?
Q. From the south side-that is vour side-of Route 13.
'
"
A. To our side?
Q. My question was how far was the trip in your road
from the south side of Route 13, that is the route that leads
into Norfolk?
A. I guess it is something around 200 feet.
page 59 ~ Q. Is the trip on Route 13 the same distance
from the light T
A. It looks to be. I have not measured it.
Q. Well, now, when you first saw the truck, whereabouts
was that truck with reference to the trip!
A. It was some little distance from the trip, but I don't
know how far.
Q. It was rather hard for you to see that trip from where
you were?
·
A. I could judge the distance that he was from the trip,
hecause the trip is supposed to be 154 feet. It was at least
·200 feet or more from the trip when I first saw him.
Q. It was your intention to start on from the intersection
to Portsmouth Y
A. Yes, sir.
Q. When you say the truck· approaching, and did not see
him give -any signal to indicate he was about to make a left- ·
hand turn. A. No, sir.
Q. When you were approaching this intersection, you intended to go straight on through towards Portsmouth?
A. That is right.
.
Q. And you saw the truck approaching you from the right,

r:
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and it had not given any signal to make a left-hand

page 60

r turn 7

A. That is right.
Q. You knew the path of· those two trucks would have to
cross each other Y
A .. I knew I was supposed .to go ahead, and cross when 1
had the go sign.
Q. We will get to that in a minute. So far as. you knew,
the truck was going straight on through and continue its
course west on 13 Y
·
A. That is right.
Q. Now, how fast was this truck going when you first saw
iU
A. I don't know. It didn't look .anything specially.out of
the way of speed, but I counted, on him stopping for his. signal on that side.
·
Q. You say you don't know how fast he was going!
A. I don't know.
Q. You don't know whether he exceeded the speed limit or
nott
A. No,·sir.
Q. What is your answer t
A. "No, sir."
Q. Why did you think that you should continue on through
the intersection Y
A. Because it looked as if he attempted to slow
page 61 } up, and it was time for him to slow up. Whether
the light was against him, or not on that situation,
I was supposed to go ahead and get out of the way.
Q. You start€d through the intersection because youthought that you should have the green light and he have a
red light; that is correct, isn't iU
A. Yes, sir.
Q. That is really the reason you started through?
A. I started through because when I was near the intersection he had no other trip and it was time for his light to
come on when I got there.
Q. You thought you were starting throughA. No ; I was supposed to because of the light.
Q. If the red light bad been showing, you would not have
started through Y
A. No.
Q. And, therefore, you started through because you
thought you should have the gr€en light Y
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A. Yes, sir.
Q. And you thought that he should have the red lightf
that is right.
· Q. And you were insisting on your right and startecl
through?
·
A. No,, I was not insisting on anything except what the
law said. I was sitting right to go ahead when my
page 62 } time came.
·
Q. Whom did you 'say reached the intersection
first!
A. I say I reached my intersection first.
Q. Will you come down here and show on this plat what
you mean by the intersection Y Here is the direction in which
you were going; you were proceeding on the right-hand lane
of Route 17, going towards Portsmouth Y
· A. Yes, sir.
Q. The truck was proceeding west on its right-hand lane.,
on 13; that is right, isn't iU
A. ·Yes, sir.
Q. Right here where my pencil is, is the south boundary
line of Route 13, which leads on to Norfolk; now; will you
take this pencil and mark on there where you said ·you first
entered the intersection Y

A. Yes, sir.
Q. Show by this pencil what you considered to be the intersection when you say you entered the intersection Y Take
that pencil and put a· cross-mark there.
~- This is the first part; this is the center, and tliis would
be the first part.
Q. Take your pencil and put a cross-mark at the plal·~
where you considered your intersection to begin.
A. (Witness does so.)
page 63

~

Mr. Martin: The witness puts the position on
the south line of Route 13.

By Mr. Taylor:
.
Q. When you say you reached the intersection first, you
say that because you reached this point where you see the
''W", about "W", before he reached what you say was his
intersection Y
A .. Yes, sir.
Q. Do you know how far it is from the -point you indicate
''W" to the south side of the west lane of Route 13, on which
the truck was traveling!
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H

J an1,es lV allace~

A. No, sir.
Q. How far do you think it is Y
A~ Supposed to be around 60 feet, isn't it T
Q. All right. How wide are the lanes .of travel on these
two roadsY
A. I imagine 20 feet each.
Q. What side of your lane of travel were you traveliµgY
A. Right.
Q. On the right-hand side t
A. Yes, air.
Q. You stayed on the right-hand side until immediately before the accident, you say?
A. That is right.
Q. How far do you think you were from this truck when
you pulled your truck to the right Y
A. .A very short distance.
page 64 ~ Q. Well, how far Y
·
A. The bus was around ten feet or fifteen.
Q. About ten feet when you pulled it to the right. You
didn't run over the island in the road, did you?
A. No, sir.
·
·
Q. ·when was the last time you had seen the bus before you
11ul\ed to the right Y
A. About half way between the trip and the light.
Q. And you bad not looked at it ari.y more Y
A. No, sir.
Q. And you waited until you were ten or fifteen feet from
it before you did anything to avoid the accident Y
A. It looked as if he attempted to slow up, and that is th~
reason I was going ahead.
Q. He must have attempted to slow up, as you say, at a
point very shortly after you passed over that trip Y
A. Somewhere in there.
Q. You sav that the last time you saw him before you pulled
your truck to the right, he was about half way between the
trip and the lig-ht?
A. No: I didn't say that; I said be was about fifteen feet
of me at the time I threw the wheel to the rig.ht.
Q. And you stated tl1e last time that vou. had seen him hP.fore you pulled your car to the rhrht wHs whr.m'he
pag-e n5 ~ wnR about half wav between the trip nnrl. the forht.
· Did you see hhn attemnt to slow un half awm1 l,etwee.n the trin and the lfo;ht? Then I asked you also when
w n~ tl1e last time you had seen him Y
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James lV allace.
A.· That was around 50 feet.
Q. Wait a minute. I asked you when was the last time:·you
saw him before you turned your bus to the right, and your
answer was that he was about half way between the trip and
the lig·ht.
A. '1 ou have me mixed up.
Q. Why did you say that T
. _
A. I saw him attempt to slow up, it looked like half way
between the trip and tne light ; it looked to.~~ about 50 feet
away from me when I saw he was not going to sto.p. In other
words, when he was within about 15 feet then I saw the bus
and the truck were going to hit.
.
..
Q. Am I correct in saying that he was 10 J>r 15 .feet from
. you when you saw him with your wheel to the. right f ·
A. Yes, sir.
_
..
Q. I ask you again,. when was the last time you had seen
him before you turned your ·bus to the i:ight Y .
A. Well, I had seen him all during the time ....
Q. You said the last. time you saw him, he looked like he
was slowing up¥
A. No ; I didn't say the last time L saw him he
page 66 ~ looked like:he. w.as. slowing up. I saw him slow ·up
about half way between the center and the light.
Q. I will ask you again, and if you don't unaerstand the
question let me know.: You stated that you turned your wheel
or bus to the right when he was ten or fifteen fe.ef from you?
A. That is right.
·
.
Q. Now, I ask you, when was the last time before that did
you see him T
·
A. It is hard to say because I saw him all during the time.
Q. Now, after you saw that he was not going to stop, and
before you got within ten or :fifteen feet of him, why didn't.
you put on your brakes and stop Y
A. Why didn't If
Q. Yes.
A. I tried to do it all-turn my wheel and put on the 'brake,
too. If he had cut his truck to the right after I cut to the right.
in all probability ·we would not have struck.
Q. J ask you again: You waited until you were ten or fifteen feet from.him before you attempted to put on your hrakes ·
or turn your bus to the right bi an effort to stop Y
A. I was still depending on his stopping for the light.
J

•

,

•

•

•

H~ W. Brown, et al. v. James Wai.lace
James lVallace.

page 67}

RE-DIRECT EXAMINATION.

By Mr. Martin:
Q. I forgot to a~k you whether or not you had.any expense
other than your hospital and X-ray bills, and your doctors•
bills, traveling to and from Elizabeth City to _Norfolk to see
the doctors and for medicine.
:A. My expense for transportation was around $150. I ·had
to have a.car because I couldn't go on the .bu~r·· The doctor
forbid me .riding on the bus. I had to have a !)1an to take irie
from Elizab.eth City to Ocean View. The doctor was a.t Ocean
..
·
View, ana:Dr. Crosby in Norfolk.

RE-CROSS EXAMINATION.
By Mr. Taylor:
. -.
Q. What part of your bus came in contact with the truck or
trailer?
· ··
· ·
:
A. When it hit, that was the end of me; I was· out. I couldn't
say definitely· what part he hit, but he hit back on the body
,· - ·.: '·
before I turned.
Q. As a ·matter of fact, you saw the bus go into. the side
of the trailer y
- • :·
A. At an ~angle to the right, yes.
·
Q. Didn't the hood of your bus plow right ·through a part
of the trailer y
· -A. I told you when it hit I didn't know what
page 68 ~ happened; I was out for about five days.
. · Q. Have you seen 'the bus since the accident Y
A. I rode ··on it.
.
.
Q. Did you see it before it was repaired Y · · ·--A. No, ~ir.

Mr. Tavlor: I would like, a.t this point, to introduce two
pictures showing the damage to the bus, introduced as ''Def endanfa;' Exhibits A and B".
,
Mr. Martin: Why don't you wait until you put on your evidence? We object.
Mr. G_ilman: ~Irright.
Mr. Martin : We rest, if your Honor please.
ThP Court: It is lunch time, arid we will come back at 2
o'clock.

i4
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~

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore ~oted.
Note : The Court and counsel retired to chambers.
' Mr. Taylor: May it please th~ Court, I want to make a
motion at this time to strike the plaintiff's evidence on the
.ground that by his own evidence he has made out a very
strong case of contributory negligence against himself. The
· Court well knows the principle of law that-a plaintiff cannot
build up or make out a stronger case than he makes out by
his own evidence. Ihav eso:rile Virginia cases here which I
expect to show the Court regarding these intersection accidents, especially those -that happen at wide op~n intersections.
In the first place, I will to-uch upon the conditions prevailing at this intersection with respect to traffic
page 70 ~ lights. The undisputed evidence is that for the defendant the green lig·ht was working but that the
red light was not working. When the red light was supposed
to come on it didn't come on, but was a blank. Of course, ·
that put him on notice preswnably that there was something
wrong there. The undisputed evidence, so far as the plaintiff
is concerned, is that when he approached the light from the
south the red was on but that when that went out· t11e· blank
lig·ht came on.
·The Court: How could he tell what the other fell ow had?
Mr. Taylor: That put him on notice. He .says he had been
driving thorugh there every day for some time and he knew
the lights were out of order.
Mr. Gilman: Knew his light was out of order, but not tb(:).
other.
Mr. Taylor: If he knew his light waS" out of order, that
certainly charg·ed him with notice that there might be something- wrong with the other light.
I have two cases, and while they are not Vir~inia cases, they
are from very substantial j11risdictions, one from
page 71 ~ Ohio and one from Pennsylvania, showin<2: that
·
wlien a condition of this kind prevails· ·y011. have to
cldve as if there were no lights. · Even if you have lights, tho
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Court will see from these cases that it does not relieve the
driver from using due care.
Before I go any further, I want to call the Court's attention
to what is the intersection here. The statute says an intersection is the prolong·ation of fthe lateral lines of two roads
which join and cross each other. The prolongation of the line
of 17 was right here and right here (indicating). I have
marked on here O, H, and A, and the prolongation of the line
of the westbound lane of Route 13 was here, marked on here
as C and D. In determining who got to this intersection first
we have to look at this parallelogram here. In other words,
D marks the point at which the plaintiff reached the intersection and H marks the point at which the defendant reached
the intersection. The undisputed evidence is that this de·
fendant 's truck was out in this area here at the time it wa~
struck, and the undisputed evidence is that the tractor had
gotten through there, or certainly the trailer was
pag·e 72 ~ within that area, and he had gotten almost across
there at the time he was struck. In other words,
the intersection begins not at the point '\V, but at the line
marked B.
The Court: Why is that considered the intersection of
Route 17 and Route 13?
Mr. Taylor: It is where they cross each other.
The Court : It takes two lines of traffic.
Mr. Taylor: Here is one line of traffic goin~ east, artd another one that g·oes west. Here is the lateral line of the westbound lane or 13. Here is another.line over here whicl1 i~ th~
lateral line of the northbound lane of Route 17.
The Court: Suppose that there. were no parkway there,
what would happen to your contention as to what constitutei:i
the intersection?
Mr. Taylor: Wherever the lateral lines of the lane of traffic
are. If there were no parkway here, probably the south line
of 13 would define it. The intersection, as outlined in fill
.cases, is the area embraced within the prolongation of 'tlw
l~teral curbline, or if none, then the lateral boundary lines of
the roadways, two highways, which join each other
page 73 ~ at anproximately rfo.·ht anP'lPR~ the are~ within ·
whicl1 vehicles traveling at rip:l1t ang·les mi~ht come
in contact with each other. There i~ no flrea down in here
at an that they might come in contact. The only area thev
would come in contact with each other is this area here ontli 11cd by the lines of this parallelogram.
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Mr. Gilman': Your contention is that there are four intersections ·there.
·
Mr. Taylor: .In determining who reached the intersection
first you have to consider only the lines of this parallelogram.
You are dealing .only with where two highways cross each
other, aI1:d the area within those boundary lines is within the
· intersection. · I don't think there will be any question about
that part of it.
I. am taking the position in this case that since the traffic
light here was not working, the general rules wlth respect to
rig·ht-of-way control. In other words, this man had no green
light which told him he could go through and he had to .be
governed by the general rules in law pertaining to the rightof-way.
I will read your Honor these cases.
\ page 74 }

( Citing cases.)

Your Honor, that is about all I have to say. The plaintiff cannot build up a stronger c~se than he has made out ,by
his own evidence. He said he knew his own traffic light was
out, and that put him on notice to at least inquire about the
other. He had been through there three or four days and did
not bother himself to inquire, but he was certainly put on
notice that it might be out. As a matter of fact, it was out.
He went throng·h the intersection and ploughed into the rear
of the trailer, having seen it coming and knowing .it was going
to cross his path, and did nothing whatever to try to avoid
the accident until he turned his car to the right for about ten
or fifteen feet. I don't see how, under the circumstances and
in the light of this case, if the jury broup:ht in a verdict thP
Court could let it stand.
The Court: It appears to the Court that there is sufficient
evidence to go to the jury, and I overrule the motion.
Mr. Taylor: We note an exception to the rulinp: of thP
Court.
·
( The Court and counsel returned to the courtpage 75 } r.o~m, and the taking of testimony was reRumed.)

H. W. Brown, et al. v. Jam.es Wallace
WALTER LACY,
called as a witness on behalf of .the plaintiff, having been
first duly sworn, testified as follows:
Examined bv Mr.. ·Martin:
Q. You are Mr. Walter Lacy?
A. Yes, sir..
. ,
Q. Where do you live, Mr. Lacy?
A. Elizabeth City, North Carolina.
Q. Were you riding in the bus driven by Mr. Wallace on
the day that this accident happened. out at the intersection
of Routes 17 and 13 Y
A. Yes.
. Q. Whereabouts in the bus were you riding?
A. The fourth seat.
·
Q. On which side?
A. On the right-hand side. I was sitting out in the aisle.·
Q. Out in the aisle?
A. Yes.
Q. ·Are you familiar with the intersection Y
page 76 ~ A. I have been through it many times.
Q. You have been riding with Mr. Wallace for
some time?
A. Yes, I have been riding with him about a year, I ~uess~
Q. · As you approached the intersection, what, if anything,
do you recollect there which is in control of traffic lights Y
A. I believe there is a trip there that you hit causes the
light to change.
·
Q. As you approached the intersection what, if anything.
did Mr. Wana·ce do about the appUcation of his brakes! Did
J1e apply his brakes, or not?
A. He slowed down, yes, sir.
Q. Did you observe the traffic light that you all were coming to before you reached the intersection?
A. Yes, sir.
0. State to the jury what· that light was· when you saw· it.
and what change it made T
A. That light was red until we hit the trip and after we hit
the trip it was a blank.
Q. Jt went to blank after you went over the tripY
A. Yes.
0. On your way to the intersection T
A. Yes.
Q. When did you first see the tractor and trailer T
page 77 ~ A. I ·heard somebody ·say we were ~oing to hit
and·
1
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Walter Lacy.
Mr. Taylor: One minute.
By Mr. Martin:
Q. Don't tell what anybody said. Something attracted your
attention and you looked Y
A. Yes, I guess in maybe a second or two before we struck.
I just had time to brace myself; that is all.
Q. What did Mr. Wallace do immediately before the accident occurred with reference to his bus f
A. I believe he cut his bus.
Q. Which way Y
A. To the right.
Q. Did you see the truck and trailer before or after he cut
his bus, or at the same time Y
·
A. I believe I saw it at the same time, but I was busy· try.
ing to get myself straight to keep from getting hurt any wors~
than I could, and I· was not paying so much attention.
Q. What speed would yon say Mr. Wallace was making
after he went over the trip and as he came towards the intersectionf
.A. I would say fifteen to twenty miles an hour. I would
say he was not making any more than twenty miles nt the
highest.

CROSS EXAMINATION.
page 78

~

By Mr. Taylor:
Q. Do you drive an automobile or bus 7

.A. No.
,
Q. What was the occasion of your looking at that traftit·
light just at the time you ran over that trip Y
.A. I always do look at it.
_Q. Why?
, A. For the simple reason that I am not-I don't like tc•
ride in a bus no way, or a car, and when we come to a place
like that that I know is possibly dangerous I always look out
for the light.
Q. You say after the red light went off a blank or black
came on?
.A. Yes.
Q. Why do you say he was driving fifteen or twenty mile~
an hour?
·
A. He slowed. up, and g-enerally didn't make any ~ore than
tliat, fifteen or twenty miles.

i :
I.
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Robert .E. Davis.
Q. You are not sure of the speed f
A. No. I could not say from where I was at, but I know he
had slowed up.
Q. Do you know what time the accident happened?
.A. Fifte.en or twenty minutes past four.
Q. What time did you have to get t~ work Y
.A. I was supposed to be there at a quarter past
page 79 ~ five.
\
Q. Do you know what time you left Elizabeth
City1
.A. If I am not mistaken, about ten minutes past three.
Q. You usually leave there around three o'clock?
.A. Between that and ten minutes past three.
Q. You were a little later this day than usuaH
A. No.
Q. The impact occurred just about the time he turned his
bus to the rig·ht, did it not t
A. I would not say positively, but somewhere close right
around that time.

Mr. Gilman: We rest.
page 80

~

ROBERT E. DAVIS,
called as a witness on behalf of the defendant, having been first duly sworn; testified as follows :
Examined by Mr. Taylor:
Q. What- is your name T
A. Robert E. Davis.
Q. You are a member of the Virginia State Police Force?
A. That is correct.
Q. Officer, d1d you go to the scene of this accident at the
intersection of Routes 13 and 17 on September .22, 1943 Y
A. I did, sir.
Q. Do you know how soon after the accident you e;ot there?
A. It was in the neighborhood of" thirty-five or forty minutes.
Q. Had the vehicles been moved at the time you got there?
A. The bus had been moved at the time I arrived.
0. Where was the tractor. or where were the tractor and
trailer at the time you ~ot there?
A~ The tractor and trailer was turned over on the right
~-irlll. nf the westbound lane on 13.
0 nid you o1Jserve any damage done to the trailer?
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Robert E. Davis.
.A. The trailer had a good sized gaping hole in the left side
near· the rear.
page 81 ~ Q. Do you know what caused that hole!
A. It was the point of impact where the. right
side of the front of the bus made contact with the trailer.
Q. Did you observe the damage done to the bus immedi..
ately after the accident?
A: I observed it when I arrived there, yes.
Q. I show! you here a picture of the trailer. Does that particularly portray the damage which you saw done to the
trailer?
A. Yes.
Mr. Taylor: That is introduced in evidence as "Defendant's Exhibit C".

I

By Mr. Taylor:
Q. A·re you familiar with that intersection?
A. Yes.
Q. When you arrived there did you check the traffic lights T
A. Yes, sir, together with another insurance gentleman that
the gentlemen had there.
Q. Did you detect 'anything wrong with the lights, or noU
A. Yes, sir. On the northbound lane the green and caution lights were out, and the red light was working.
Q. That is on thf' northbound laneY
A. Yes.
page 82 ~ Q. Which lights were out?
.A. The green and caution lights.
Q. And on the westbound traffic laneA. On the westbound lane there was no caution and no red
light.
.
.
Q. Did you carefully check that?
A. I carefully checked that.
Q. You refer to the caution light. What color is the caution light?
·A. Amber color.
Q. There was no amber light burning at· the time7
A. Not at that time.
Q. And no red light burning?
A. No red light burning.
Q. Did Officer Trower ~et there before you got there T
A. Officer Butwell and Officer Trower were there before T
arrjved.
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Robert E. Davis.
Q. Do you know how long before Y
A. No.
Q. Did you check the traffic lights from all directions
there?
A. I did, sir.
Q. I hand you a picture of the intersection there. That, I
believe, is a picture showing the line of travel in which the
bus was going, west. Do you recognize that inpage 83 ~ tersection there 7
,
A. Yes, sir.
Q. Will you state whether or not you can look at that picture, or can you show the jury from it if there were any
marks left on the road from those vehicles, and where they
came· together Y
A. There were marks left on the road made py the imprint
of the rim of the wheel when it struck the bus.
Q. Will you take this pen and draw a cross mark there
showing the marks left by the vehicles when they came together?

·

Mr. Gilman: We haven't any objection to the officer mark- ,
ing the location of some marks on the road, but we do object
to his saying what put them there because he didn't see the
~ccident and doesn.'t know. It is a pure conclusion and opinion.
The Court: Objection sustained.
By Mr. Taylor:
Q. Were those fresh or old marks?
A. The marks I saw on the road at the scene. of the accident
were fresh ma.rks.
Q. Were they near the two vehicles, where they would have
crossed each other's paths?
· Mr. Gilman : How does he know Y He doesn't
page 84 } know which way they were going. .
A. The marks I saw was on the right side of the center ·of
the westbound lane of Route 13.
Bv Mr. Taylor:
·Q.. Where were those marks with reference to the northbound lane or Route 17 Y
·
A. Thev were heading north on Route 17, and would bn
on the left.
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Robert· E. Davis.
Q. Of Route 17'
A. The northbound Iane, that lane there (indicating).

Mr. Gilman : He said they were on the right side of the
northbound lane.
By Mr. Taylor:
Q. Where were the marks on the westbound lane of Route
137
A. In the westbound lane, which is divided into two sections, they were to the right of the center of the westbound
·1ane..
Q. Where were the marks with reference to the northbound
lane of Route 17 which crosses Route 13 Y
·A. That w.ould be on the north side of· the westbound lane.
Q. You misunderstood me,:;Mr. Gilman: That is what he said twice, north of the ·center of the westbound lane.
page 85 ~ Mr. Taylor: Said what Y
Mr. Gilman: North of the center of the westbound lane, and then he said to the right of the center of th(?,
westbound lane, which is the same thing.
.

.

By Mr. Taylor:
Q. On Rout'e 17, which crosses Route 13, where were those
marks with reference to the right or left side of the northbound lane?
A. On Route 17 they would be on the left side.
Mr. Taylor: This picture is introduced in evidence as "Dt'·
fendant's Expibit D".
By 1\fr. Taylor:
Q.' Will you come down here a minute? This picture wa~
taken looking .north on 17. Look at this plat here. This i~
the northbound lane of Route 17 going towards PortsmoutlJ.
Thh; is the westbound lane . of Route 13 ~oing towards tl1e
Suffolk Boulevard. Rig-ht here is the island which divideR
the north and south portions of the Route 17 and is the island
shown in the picture which has been introduced in evidence.
Will yon take your pencil and mark as best you can wherC'
the mark was which you say was on the higl1way when vo1.1
nrrived at the scene of the accident? Suppose you mark it
with an X.
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A. Approximately right there, sir.
page 86

~

Mr. Taylor: The witness has indi_cated with an
X or plus mark the position of the mark which he
saw on the westbound lane of Route
at the time he appeared at the scene of the accident.

1a

By Mr. Taylor:
Q. Do these pictures properly describe the damage done
to ·the busY
A. Yes, sir, they do.
Q. Was there any damage whatever done to the front part
or any part of the tractor which had been proceeding west on
Route 13?
A. No, sir; not until after he turned over.
Mr. Taylor: That is all.
Mr. Gilman: No questions.

K. C. MASON,
called as a witness on behalf of the defendants, having heen
first duly sworn, testified as follows :
Examined bv Mr. Tavlor:
Q. What is your name T
A. Kenneth C. Mason.
page 87 ~ Q. Where do you live. Mr. Mason t
A ... Deep Creek.
Q. How long have you been living at Deep Creek?
A. Nine years.
Q. Have you any interest whatever in this caseY
A. I don't know what you mean, sir.
Q. Are you interested in either side of it?
A. Well, I just saw the accident.
Q. Did you know the operator of either vehicle· before it
happ('.lnedT ·
A. No.
Q. Did you know any of the parties involved in the acci.
dent?
A. No.
_
Q. Diel you s~f? the accident that happened at the intersection o.P Routes 13 and 17 on September 22?
A. Yes.
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Q. Talk loudly so the last juror can hear you. ·where were
you standing at the time of the accident Y
A.. I was over on the side of the filling station on the opposite side of the road.
.
Q. Is that filling station located at the southeastern corner?
A. Yes, sir.
Q. Which way were you facing 1
page 88 } A. I was facing south.
Q. That is in the direction of Deep Creek, is it
noU
A. Yes.
,
Q. Tell·the Court and jury just what you saw while. standing there?
A. I was right there with a bicycle putting air in the tires,
and I saw the bus coming.
.
,Q. Which way was the bus coming?
·
A. From North Carolina, g·oing to the Navy Yard. The bus
was about right near the end of the island when I saw it.
Q. At the end of what T
A. Of the island in the road.
Q. On 17'
A. Yes.
Q. How fast was the bus going at that time, would you sayY
A. Anywhere in the vicinity of 45, I would say.
Q. Did it slow up any between there and the time of the
accident Y
•
_
A. I didn't notice any slowing.
Q. Were you looking at it from that time until the time of
the accident 1
A .. No, sir, not-I noticed it until it got down to the intersection underneath the light.
Q. What?
page 89 } A. I noticed it until it got to the intersection
· and hit the light.
Q. From that time until it got under the light in the other
road, had it slowed up Y
A. I didn't notice it.
Q. You mean you didn't notice it slow up Y
A. I didn't notice it.
Q. If ~t had slowed up do· you think you could have observed itY
A. If I had known I could have.
· Q. Did you notice the tight, whether it was working, or not f
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K.·O. Mason.
A. I noticed but l could not say much about that, no.
Q. When did you first know there was going to be or had
lleen an accident f
.
A. As soon as I heard the impact of it, as soon as I heard
· it, I turned r.ight around.
Q. Did the truck or trailer hit the bus, or did the bus ·hit
the truck and trailer Y
.
A. The truck and trailer was coming- west across ana' the
bus hit the hack part of the trailer, right in the beginning
of it.
Q. Come down })ere a minute, will you? This is the service
station which you speak of. . This is Route 17 going towands
Portsmouth, and this right here is Route 13 going
page 90 ~ towards Suffolk Boulevard. Do you understand
that?
A. Yes.
Q. Are you in position to say who got in this intersection
rig·ht here; that-is, where the two lanes cross each oth~r, who
got in there first?
Mr. Martin: He could not possibly have told that, your
Honor, because he has just stated on the stand that he didn't
see the tractor and trailer until he . heard the .impact and
lqoked, so he could not possibly have told who got there
first.
Mr. Gilman: He said he didn't see it until after the bus
·
passed under that light.
The Court : He testified, '' I heard the impact and turned
around''.
·
. .
Mr. Taylor: I think probably they are correct, your Honor.
By Mr. Taylor:
.
Q. You do say, however, that the tra.iler was almost across-

Mr. Gilman: I object to your repeating his answers.
Mr. Taylor: I will withdraw it. Answer these gentlemen_

CROSS EXAMINATION.
page 91} Bv Mr. Gilman:
Q. You say you were riding a bicycle Y
A. No. sir. I was off the ·bicycle at that time.·
0. Rut had it with you Y
A. Yes.
w

..,J
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Q., What do you do 7 Where do you work Y
A. Nowhere now. I am home and on the farm.
Q. Do you drive an automobile Y
A. Yes, sir.
Q. You didn't see the bus until it was at the end of the island
going north, that northern end T
A. Yes.
Q. At that point it was entering the intersection Y
A. Yes, sir.
_
Q. The island goes practically to 13, does it noU
A. Yes.
Q. That is· the only time you had an opportunity to observe it¥
A. I saw it· just as it came up to the island.
Q. That is where you say you judged its speed, at that moment?
A. Yes.
Q. You didn't see it again, but heard the impact occur?
A. Yes.
, Q. Did you see the truck down the road, coming
page 92 ~ from Norfolk?
A. No.
Q. You didn't see that at all?
A. No, sir.
By the Court:
Q. How old are you Y
A. Fifteen.
Q. Do you go to school f
A. Yes, sir.
. Q. Whe·reT
A. Went to St. Joseph last year.
Q. Where is thaU
A. On King Street.

Bv Mr. Gilman:
·Q. You say you drive an automobilef
A. Yes, sir.
Q. When did you get your permit?
A. February 17.
Q. And you have been driving since then f
A. Yes, sir.
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HORACE BLAKNEY (col.),
called as a witness on behalf of the. defendanh,. ·
having been first duly sworn, testified as follows:
Examined by Mr. Taylor:
Q. _What is your name!
A. Horace Blakney.
Q. Where do you liveY
A. Sir?
Q. Where do you live f
A. Live out here between Deep Creek Boulevard and the
George Washington Highway.
Q. How long have you been living there Y
A. I have been there now a little over two years.
Q. Where do you work Y
A. Mr. Jack Smith.
Q. Doing what f
A. Drive a truck.
Q. Did you see an accident that happened at the intersection of Routes 13 and 17 last September?
A. Yes, sir, I did.
Q. Where were you standing when the accident happened?
A. I was standing in four .or five hundred feet from where
it happened.
Q. Do you know where the service station is on the corner..
the right-hand corner, of 17 and 13 going toward~
page 94 ~ Portsmouth?
A. Yes, sir.
Q. How far were you from the service station T
A. I was, I reckon, about as near as I can get at it, from
here to that bannister there.
Q. Come down here and look at this plat.
· By Mr. Gilman:
Q. Did I understand you to say four or five hundred f f'rt
from where the accident was?
A. From where the accident .was.

Bv Mr. Taylor:
Q. This right here is Route 17 going to Portsmouth?
A. Yes.
Q. And this right here is Route 13 going toward Ruffolk?
A. Yes, sir.
0. Here is the AerviM station tfo:ht ]1ere. Take vour flng-M
·,rnd show u~ about where the accident occurred with ref~rencfl
tn thnt service station Y
··
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A. I was standing over here between the service station
and where the accident happened.
Q. You were standing between the service station and where
the accident happened Y
A. Yes, sir.
.
Q. Where was the bus when you first saw it Y
A. I will say in forty yards of the intersection.
Q. Which was way that coming from Y
page 95 ~ A. From towards Deep. Creek.
Q. From the Carolina direction f
A. Yes, sir.
Q. You say it was about forty yards from the intersection Y
A. Yes, sir.
·
Q. Do you drive an automobile?
A. Yes, .sir.
Q. Did you have an opportunity to or did you look at tbe.
bus long enough to tell about how fast it was goingY
A. Yes, sir, sure did.
Q. How fast do you think that bus was going!
A. I will say he was running a rate of forty or forty-five
miles .an hour.
Q. Did he change his speed any as he 1~eached or approachecl
theA. No, sir.
Q. Route 17'
A. No, sir.
Q. As he started across there, what happened T
A. He started across and hit the truck, hit the trailer of
the truck.
Q. At the time he hit the trailer of the truck where wa~
the tractor, and the engine part of the truck?
_
A. It had crossed-it lacked just about five or
page 96 ~ six feet of being across complete.
Q. YOU mean the trailer Y
A. Yes, sir.
Mr. Martin: He means the tractor.

Bv Mr~ Taylor:

·
·
·Q. Which lacked five feet of being across the road Y
A. The trailer.
Q. That is the front or back part of the trailer?
A. The back part.
Q. Did you see the truck before it got up to the point of
impactY
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A. Yes, sir.
Q. Do you know about how fast that was going!
A. He seemed to be driving around twenty-five or tnirty
miles an hour.
Q. 'Around twenty-five or thirty miles an hour?
A. Yes, sir.·
Q. Where Routes 17 and 13 cross each other, who got to
that point first Y
·
A. That gentleman sitting over there did. .
Q. Is that the man who was driving the truck Y
A. Yes, sir.
CROSS EXAMINATION.

page 97}

By Mr. Gillman:
.
Q. Where did you come. from, Horace Y
A. Who, me?

Q. Yes.
A. I just left the house from over there at -work.
Q. You say you lived near the Deep Creek Boulevard about
a year. Where did you come.from thereY
A. Between the George Washington Highw:ay and the Deep
.
.
·
Creek Boulevard. .
· .
Q. How long ha.d you been out there?
A. A. little over two years.
Q. Where. did you come from before then?
A.. Come from North Carolina.
Q. Where in North Carolina Y
A. Table City.
Q. You have been•up here about a year or two?
. .A. Yes, sir. .
·
·
Q. Who have ·you talked to about this accident?
A. That gentleman right there, I think.·
Q. Did he take a statement from you, any writing?
A. Yes, sir.
.
.
..
.
Q. Could you sign your name to itY
A. No, sir:
Q. Who signed it for you Y
l\fr. Taylor: I object to that. We .haven't attempted to introduce any statement.
page 98 ~ :M:r. Gilman: We are going to show he doesn't
"
know what he is talking ab011t.
·
The Witness: He taken my name.
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The Court : The statement is not being presented or pro.
duced.
Mr. Gilman: I haven't got it and I can't get it.
Mr. Taylor: I will let you have it.
Mr. Gilman: If he wrote it and signed it I would like to
·
have it.
The Witness: I didn't do no setting; down of nothing.
By Mr. Gilman:
Q. Whatt
A. Writing.
.
Q. You say you were four or five hundred feet from the
accident!
A. Yes.
Q. You further told the jury you were between the service
station and the accidentf
A. That is right.
Q. Don't you know it is not over 100 feet?
A. Over 100 feet?
Q. By actual measurement. You say it is between four and
five hundred feet. Is that your judgment of dispage 99 ~ tance?
A. I don't know how far it was.
By Mr. Taylor:
Q. Was what you have told here today any different from
what you told this gentleman right after the accident happened?
A..No, sir.
Mr. Taylor: Your Honor, there was a gentleman riding
on the defendant's truck, Mr. Schultz, and his deposition has
been taken which I desire to read at this time.
The Court : All right.
Mr. Taylor: I will omit reading tl1e formal part of it.
(The deposition of Frank Schultz, taken at Miami, Floridn,
on ,July 14, 1944, was read.)
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page 100 }

J. G. WALLA CE, III~
called as a witness on behalf of the defendants,
having been first duly sworn, testifie~ as follows:
Examined by Mr. Taylor:
Q. What is your name!
A. John G. Wallace, III.
Q. Where do you live Y
.A. Wallaceton, Virginia.
Q. Where?
A. Wallaceton, Virginia.
Q. That is in Norfolk County?
A. Yes.
Q. Were you a passenger on the bus which was involved in
an accident at the intersection of Routes 13 and 17 on September 22nd, 1943?
A. Yes, sir.
Q. Whereabouts were you sitting in the bust
A. In the rear right-hand-left-hand seat.
Q. Which seat?
A. The rear left-hand seat.
Q. On the driver's side, but in the rear Y
A. Yes.
Q. Where did you get on the bus Y
A. At my home at Wallaceton.
Q. Were you heading for the Norfolk Navy Yard Y
A. Yes, sir.
page 101 ~ Q. What time did you have to get to workY
A. A quarter of five.
Q. What time did you get on the bus, do you know?
A. Approximately four o'clock.
Q. Do you know what time the accident happened Y ·
A. Somewhere between 4 :20 and 4 :30, T would say.
Q. Did you see the truck that was involved in the accident
before the impacU
A. Yes, sir.
Q. WhaU
A. Yes.
Q. Whereabouts was it when you first saw it Y
A. Approaching the intersection.
Q. "\Vhat?
A. It was approaching the intersection.
Q. How far from the intersection was it, would you sayY
A. Time was so short that I could not tell you.
Q. Was it pretty close to the intersection Y
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A. Yes.
Q. Where was the bus in which you were riding when you
first saw the truck?
,·
A. On 17 heading north.
Q. Had it reached the south side of Route 13Y
A. You mean the truck or bus Y
page 102 ~ Q. Ha~ your bus reached the south side of
Route 13 when you first saw the truck T
A. Approximately, yes~ sir.
Q~ And you say at that time the truck was about entering
the intersection Y

Mr. Martin: He said approaching.
By Mr. Taylor:
Q. What did you say T
A. I said when I saw the truck first it was approaching the
intersection.
Q. How far was it from the intersection 7
A. That I could not tell you. It happened so quick, those
things, that you can't judge distance in that length of time.
I know I saw it.
Q. Do you know which one got in the intersection firsU
A. Only from the evidence after it happened.
Q. Do you. know then Y
A. No, sir.
Q. What part of your bus came in contact with the truck or
trailer?
A. The front end.
Q. What part of the trailer did it strike?
A. About midsection.. .
Q. Do you know how fast the bus was going f
A. No, sir.
page 103 ~ · Q. Are you in positio~ to state whether or not
the bus changed its speed before 'it entered or
approached the intersection Y
A. No more than in the ordinary crossing of an intersection.
Q. Do you know wh.ether, immediately before the impact,
the bus driver changed the course of his bust
A. I think not.
Q. You don't think he did Y
A. No.
'

~

.
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Q.. Do you know whether he applied his brakes immediateh·
before the accident?
·
.
..
A. I could not tell you. I co:uld not answer that.
Mr. Taylor: Answer these gentlemen.
Mr. Gilman: No questions.
.
HARRY LAWRENCE,
· called as a witness on behalf of the defendants, having been
first duly sworn, testified as follows :

Examined by ~r. Taylor:
Q. What is your-namet
page 104 ~ A. Harry Lawrence.
Q. Mr. Lawrence, talk loudly so these gentlemen can hear you. Were you driving the truck and tractor
belonging to Brown & Company at the time pf this accident!
A. Yes, sir.
Q. Are you :working for them now Y
A. No, sir.
. Q. How long have you been driving a truck and tractor of
this typeY
A. Since 1931, heavy equipment and buses.
Q. You, I believe, have worked for these peo.ple since the
accident happened Y
·
A. Yes.
Q. Up until when?
A. I have forgotten the date.
Q. Just approximately?
A. I think I misunderstood your question.
Q. WhaU
A. I misunderstood your question.
Q. When did you quit working for that companyT
A. About two months after the accident happened.
Q. You., I believe, were heading for Florida, Miami Beach T
A. Yes.
Q. What kind of tractor were you driving7
page 105 ~ A. Mack.
Q. Do you know what model it was, what year.Y
A. I believe around 1939.
Q. Were you pulling a trailer, or noU
A. Trailer, yes.
Q. About how long was that tractor and trailer altogether!
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.A. I believe in the neighborhood of thirty-five or thirtysix feet.
Q. What were you loaded with Y
A. Butter, eggs, and cheese.
Q. Were there other trucks in your convoy? ·
A. Yes.
Q. Were you to join them Y
A. We were together when we got off the ferry at Little
Creek?
·
.
Q. WhaU
Q. We were together when we got off the ferry from Cape
Charles.
Q. Were you to join them later or were they to join you?
A. They were to join us.
Q. Whereabouts Y
A. Really no special place. I told them we would meet
them later, and had to get dry ice, but no special
page 106 ~ place to meet.
·
Q. You were not trying to catch up with somebody!
A. No, sir.
Q. Were you in any hurry at all?
A. No, sir.
·
Q. Will you tell the Court and jury in your own way just
exactly how this accident happened? I will ask you first
whether or not you had driven through or by this intersection
before?
A. No, sir. It was a strange highway to me.
Q. All right.
A. I was going west on Route 13 and I was traveling in the
neighborhood of about 35 miles an hour for about a mile before I came to the intersection. The other driver said we
ought to hold down a little bit and wait for the other truck~
so they will catch up. V{ e had stopped for gas in Norfolk
At that time I was maybe--I can't say for sure, but I was
east of the trip that trips the light, but just how many feet
I could not exactly say, but I was east of it and the light was
green, and I slowed down a little bit more. I slowed clown,
reduced from high speed, which it is an overdrive in the truck,
to another gear, and I procee<led to the intersection and about,
twenty-five or fifty feet I looked at the intersection and it .
had me a. little confused. I have driven aH over the country
in different States. The light changed from
pnge 107 ~ ATeen to blank. There is lights· that when yon
hit the trip and there is no traffic approaching
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from the other direction it will go out. As I came in twentyfive or fifty feet of the intersection I seen the bus coming
maybe 150 feet on Route 17. It was too late for me to stop,
which I never did have a chance, and the bus kept coming
across and hit me as I was crossing the intersection, and the
other driver says, "You are going fo get hit." I believe that
is all.
Q. After you saw you were g·oing to get hit what, if an~·thing, did you do to try to avoid the accident T
A. The truth is, there was nothing I could do. I didn't
think the nian driving that way would come across from that
distance to where I was at the intersection in front of me.
Q. Who entered the intersection first Y
A. I did.
Q. What part of your equipment was struckf
.
A. I believe it was about-the impact, the full part of the
impact, was- about six or seven feet from the rear of the
trailer, just ahead of the drive wheels-ahead of the wheels
0n the trailer.
Q. As you passed thtongh,, did you expect him to hit you
or were you surprised Y
A. I was suiprised.
Q~ Where was your tractor with reference to
page 108 ~ the parkway in the center Y
A. The tractor was in-I was going west.
Seventeen runs south and north. My tractor, the first part
of the tractor., was in the lane on 17 going south, the front
part of the· tractor.
Q. Where was the front of your tractor with reference to
the parkway in the cent~r of 17 T
A. I :can describe it better on the map the1·e.
Q. Suppose you come down here. Here is Route 17 and
this is 13.
A. My truck was over in this lane here, and the front was
past the island in the center. The tail gate of the truck was
here (indicating). The tra'Ctor was over in the south lane
of 17.
By Mr. Gilman:
Q. Will you put a mark there where the front part of the
tractor was Y
·
A. Here is 17 here.
Mr. Taylor: Draw a ring around that. The witness luts
hl<licated where the front of his tractor was at the tim<1 of

96

.

8upreme Court of Appeals of Virginia

Harry Lawrence.
the impact by placing an X with a ring around it in the westbound lane of Route 13.
By Mr. Taylor:
Q. Mr. Lawrence, after the accident did you
page 109 ~ have occasion to check those lights Y
A. Yes, immediately after the accident happened. The cop, I believe the city cop or Portsmouth cop
wanted to take me to the City and I told him I refused. I
said~ "There is lights here and I want to get witnesses and
I want to be sure where the bus laid and where the tractor and
trailer are.'' We go back and check the lights and I had
other witnesses to check the lights.
Q. What did you find after checking the lights Y
, A. At first I didn't know anything about the other light.
All I knew anything about was the one facing me. It was
tripped three or four times to see how it operated and every
time it was tripped it would go from green to blank.
Q. Did it have an amber light on it T
A. No. Then it would come back to green again, and we
walked over and checked the other one and that was red and
flashed from blank back to red.
Q. How much did the.equipment you have weight
_A. I imagine -in the neighborhood of 40,000 pounds with
the load and the vehicle.
Q. How far into your trailer did the hood or the front part
of tlrn bus go Y
A. The center of his radiator, the center of the bus, I would
say hit within· six or seven feet of the tail gate.
Q. How far did it push in Y
page 110 ~ A. It drove the bus under the trailer and by
raising the trailer up that allowed my trailer
wheels to go over the top of the motor of the· bus, above the
chassis and fenders and the body of the bus.
Q. Did your trailer remain on its wheels, or not 7
A. No, sir. It went underneath and raised it up and went
over the top of the hood, and it came down even wi tl1 the
chassis.
Q. How much do you think the trailer with the cargo ·
weighed?
A. I think it weighs in the neighborhood with the body and
the ice refrigeration system in the neighborhood., I would say,
of seven tons without the load, and I believe it would be between ten and twelve tons. I didn't see the waybills on it.
Q. How far did your tractor go after the impact?
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A. vVe measured the distance from the impact to where the
tractor and trailer laid on the ground, and I believe it was
in between one hundred and thirty and one hundred and fifty

toot.
Q. Was that from the front of the tractorf
A. The dist3:nce we traveled after the impact lmtil tht'
tractor and trailer come to a. stop was fr-om one hundred and
thirty to one hundred and fifty foot.
Q. Was the rear end of the trailer heading
page 111 } back towards the direction from which you came Y
.
A. That is right. The tail gate of .the trailer
was-continued on in the same direction, and I think we
turned over on the right-hand side of the road, the concrete.
Q. Do you know how far it was from the front part of your
traetor to the scene of the accident f
·
A. The tractor came to stop Y
Q. Yes.
A. We measured it and it was around about 130 feet after
the impact until it came to rest.
.
Q. Was that from the rear of the trailer or the front of
the tractor Y
A. I could not recall that. I believe the front of the tractor
was in the neighborhood of 150 feet.
.
.
Q. One hundred and :firty feet from the front of your tractor to the scene of the accident¥
A. Yes.
Q. The tractor and trailer together are how longf
A. Around thirty-six or thirty-seven feet.
.
Q.. Do you remember seeing any sign on the road before
you got to the intersection 7
A. Yes.
Q. What was the sign¥
A. "Caution Light." ·
.
·
·
. Q. What did you do after passing the light?
page 112 } A. I slowed up.
Q. Why?
A. Because the light was green and I was expecting it to
go red and I slowed down naturally. With the heavy load
on I went to fourth speed because it give more pulling power.
If I had kept on in the same gear I would not have had the
same pulling power, in high gear.
.
Q. After you .saw the lig·ht go from green to blank, what
rlid you do?
A: I :figured it was a light that worked automatically and
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that it goes· out when there is no traffic. coming in the opposite
direct.ion .
.Q. How far were you from tile light when it went from
green to blank Y
A. I would say about a hundred feet. I was inside the
trip .
. Q. What!

A. Between seventy-five and a hundred foot from the in- ·
tersection.
Q. How far would you say the truck was away from the
intersection at that time t
A. The truck!
Q. The bus?
.A. I didn't see the bus at that time.
Q. You didn't see the bus at that time¥
page 113 ~ A. I didn't see the bus.
Q. How far were you away when you first sa\"f
the'-busY A. Twenty-five foot, or fifty foot from the intersection.
Q. How far was the bus from the intersection at that time 1
A. I would say 150 foot.
CROSS EXAMINATION.
By 1\h. Gilman:
Q. Mr. Lawrence, whom did I understand you to say· yon
were employed by at that timel
A. H. W. Brown & Company, Long Branch, New Jersey.
Q. Their business is what Y .
A. Hauling fish, meat, and frozen fruits, all perishable
stuff.
. ...
Q. To all parts of the country °l
A. No~ from Long· Branch to Miami; and New York, and
h~uling from Long Branch to-New Jersey, Florida, and Ne,\
York City.
.
Q. They operate a fleet of trucks f
A. Yes. At that time we had about ten.
· Q. You have had considerable experience in driving. I believe you have been driving since 1931 f
·
A. Yes, and drove a bus four years.
.
Q. When yon were in about 1000 feet of this
page 114 ~ intersection you observed the green light, did you
noU
,A. Yes.
Q. And then it went blankt
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A. Yes.
.
Q. How far were you then from the intersection!
A. I would say around 150 feet, to the best of my memory.
I am not sure. I didn't measure it.
Q. How farY
·
·
A. One hundred and fifty feet. Q. You were further than that, were you 7
A. Sid
Q. You were further than. that, weren't you 7
A. One hundred and fifty feet.
Q. You could have easily stopped within that 150 feet,
could you not Y
·
.
A. If I had seen something, yes.
Q. Why didn't you see something?
A. SirY
Q. Why didn't you see ·something 7
A. Why didn't· I7
Q. Yes.
A. There was nothing there to see.
Q. You could. see the same distance when you were at ·least
200 feet or even 300 feet awayt
A. Yes, but at the time I came across I didn't
page 115 ~ see anything·. .
Q. Why didn't you f
A. There was nothing there to see.
Q. You mean the bus was nowhere in sight on Route 17
at that time 7
A. I didn't see it.
Q. You didn't see it because you didn't lookt
A. I didn't see it until I got t\venty-five or fifty feet of the
intersection.
·
Q. Whyt
A. Because it was not there. ·
Q. You mean you just didn't. see the busf
A. Until I was within twenty-five or fifty feet. There was
three or four ammunition trucks setting over around the station, dynamite trucks.
·
·
Q. I want you to tell the jury why you didn't see the bus
after your car got in the clear where you could look entirely
across the intersection for. a considerable di~tance.
A. I never seen it until I got about twenty-five or fifty
feet of it.
Q. Have you any explanation as to why you didn't see it f
A. }{o explanation, but I·didn't see it.
·
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Q. Did you look Y
A. Yes, both ways to see if anything was coming.
Q. When that light turned from green to black
page 116 ~ it made you suspicious and you slowed down t
A. That is right.
Q. To use your own words., you expected the red to go on Y
A. It was my impression.
Q. And instead of stopping when you anticipated the red
light, you continued on through Y
A. After it flashed that quick-generally, a light turns
from green to red and will flash amber in between.
·
Q. Why did you not increase your acceleration to avoid the
accident when, to use your own words, you were suspicious
when the light went blank Y
A. I said I thought the' red light was coming on, yes.
Q. Then you were not driving properly, when you admit
you anticipated the red light, if you didn't stop and avoid
injuring all of these people, but instead you took a chance Y
A. When I seen the light, if it had turned amber and went
red I would have stopped, but as the light flicked from green
to blank quick I thought it was the type of light other than
the usual red one.
Q. Before you had that thought you said you were suspicious and slowed up because you -expected the red lighU
A. I did and changed the gears.
Q. Why at that time, if you were suspicious
page 117 ~ and bad slowed up, expecting the red light, didn't
you slow down to the point where vou could have
stopped instantly?
.,
A. I came up to the intersection at ·a slow speed and
watched for any traffic that was coming, and I thought it was
an automatic light.
Q. When you became suspicious of the light and expected
a red light, you were at a point you could have stopped Y
A. If nothing had been coming from the opposite· direction,
I could have stopped.
·
·
Q. You could have stopped in time?
A. Yes.
RE-DIRECT EXAMINATION.

By Mr. Taylor:
.
Q. You say that. when you were twenty-~ve or fifty feet
from the intersection you then saw the bus for the first time?
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A. Yes. I seen the bus over here.
Q. Answer the question.

(The question was read.)
A. Yes.
Q. Let me ask you where was the bus at that time with ref-.
erence to the south side of Route 17 Y
Mr. Gilman: I object to his repeating the questions and
answers.
page 118}

A. The bus was back here be.tween the trip and
the intersection.

Mr. Taylor: I would like to introduce these pictures in
evidence, pictures of the intersection, as Defendants' Ex11ibits to be properly marked.
Note: The photographii were marked ''Exhibit E," "Exhibit F," and "Exhibit G."
Thereupon, at 4 :00 P. M., the jury adjourned to July 22,
1944, at 10 :00 A. M.

Mr. Taylor: If your Honor please, I want to renew my mo'."
tion to strike the evidence on the grounds heretofore stated.·
The Court: I overrule the motion.
Mr. Taylor: Exception.
page 119}

Norfolk, Va .., July 6, 1944

To James Wallace
TAKE· NOTICE, that on July 14, 1944, at 2 :00 O'clock
P. M., at the office of McKay, Dixon & DeJarnette, 908 First
National Bk. Bldg., Miami, Florida, I shall proceed to take
the deposition of Frank Schultz and others, before Anne W.
Turner, Notary Public, to be read as evidence on behalf of
the Defendant in a certain suit pending and undetermined in
the Circuit Court of Norfolk County~ Norfolk, Virginia,
wherein James Wallace is plaintiff and H. W. Brown and
Charles Zig·enfuss t/a H. W. Brown & Company is defendant; and if from any cause the taking of said deposition be
uot commenced, or, if commenced, be not concluded, on that

Supreme .Contt · of ~ppeals ·of -Virginia
day, the taking thereof will· be adjourned from time to time,
at the same place, until the same shall oe completed.
H. vV. BROWN AND

CHARLES ZIGENFUSS t/a

H. W. BROWN AND COMPANY
By PRESTON P. TAYLOR
Counsel..
(On back)
NOTICE TO TAKE DEPOSITIDNS

James Wallace
'V.

H. W. Brown & Company

IN CHANCERY.
. . . . . . . . . . . . . . . . .. .. . . . p. q

To ....................... .'19
Exeooted in the City of Norfolk, Virginia, the . . . . day of
. . . . . . . . 19 ... , by serving a true copy of the within notice
on . . . . ...... ~ .................................... ·.......•
_in -person.
Service is hereby accepted on the within notice.
FRED E. MARTIN
Of counsel for the plaintifi

Return to Office of

:· J. M. Knight
Shorthand Reporter
502 National Bank of Commerce Bldg.
Norfolk, Virginia
·
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r In the Circuit Court of Norfolk County, Virginia.

James Wallace, Plaintiff~
'IJ.

H. W. Brown and Charles Zigenfuss t/a. H. W. Brown &
Company, ·Defendants.

\
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DEPOSITION OF FRANK SCHULTZ.
Deposition of Frank Schultz, witness, tak~n bef01~e Irie,
Anne Wentland Turner, a Notary Public in.and for the State
of Florida· at large, on the 14th day of July, A. D. 1944, in
pursuance of the annexed Notice, at 908 First National Bank
Building, in the City of Miami, and State of Florida, between
the hours of 2 :00 0 'clock and 3 :00 o'clock in the afternoon
of said day, to be read in evidence in a suit in which James
,vallace is plaintiff, and H. ,v. Brown and Charles Zigenfuss
t/a H. W. Brown & Company, are .defendants, which is now
pending in the Circuit Court of Norfolk· County, Norfolk,
Virginig.
·
Present: A Lee Bradford, Esquire, Of counsel for Defendants.
C. L. Brown, Esquire, Of counsel for Plaintiff.
Frank Schultz, Witness.
page l.21

~

Before examining the witness, the following
stipulation was entered into by counsel for the respective parties:
STIPULAT~O;N.

IT IS HEREBY STIPULATED bv and between counsel
for the respective parties in this cause, that the defendant.
will furnish a copy of the deposition of this witness to counsel
for the plaintiff.
IT IS FURTHER STIPULATED that the signature of
this witness to these depositions be, and the same is hereby
waived.
·
C.
C.
·
A.
A.
I

~

•

I

L:

L. Brown
L. BROWN,
·
of Counsel for plaintiff·
LEE BRADFORD
LEE BRADFORD.,
of counsel for defendants.
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EXAMINATION OF WITNESS.

FRANK SCHULTZ,
the witness, being first duly sworn, deposeth and saith as
·
follows:
Questions by A. Lee Bradford, Esquire:
. Q. State your name please.
A. Frank Schultz.
Q. Mr. Schultz, where do you reside?
A. In Miami, Florida.
Q. How long have you lived in Miami, Florida Y
A. About three months.
· Q. By whom are you now employed?
A. John E. ·withers.
page. 122 } Q. Where is their place of business?
A. 1000 Northeast First ,Avenue, Miami,
Florida.
Q. By whom were yo-q employed on September 22, 1943?
A. H. W. Brown and Company.
Q. Where were they located Y
A. Broadway and Seventh Avenue, Long Branch., New
Jersey.
Q. In what capacity were you employed by them in September 22, 1943 f
A. I was considered head truck driver. The difference between truck driver and head truck driver being that one
handles money the other doesn't, that's all.
· Q. On September 22, 1943, was the truck in which you were
riding, involved in an accident Y
.A.. Yes.
Q. From where was the truck going and to what point was
it proceeding!
A. It was coming from Long Branch, New Jersey, to
Miami, Florida.
Q. Where did the accident take place?
A. Right outside of Norfolk, nearer to Portsmouth, Virginia at the junction of Roads 13 and 17. ·
Q. At the junction of Highways 17 and 13 Y
A. Yes, sir.
Q. In what direction was the truck proceeding that you
.
were riding in?
A. West on No. 13.
page 123 } Q. What was the type of the other motor vehicle involved in the collieion?
A. A bus. I don't recall what make it was.
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Frank Schultz.
Q. In what direction was that bus proceeding prior to the
accident?
·
A. I would say north.
Q. On what Highway was that traveling?
A. On 17.
.
Q. Who was driving the truck in which you were riding 7
A. Harry Lawrence.
Q. Was it day or night when the accident took place Y
A. Day.
Q. About what time of day Y
A. Between 4 :30 and 5 :00 o'clock.
Q. On or about September 22, 1943 !
A. That is rig·ht., yes, sir.
Q. What kind of highway is Route 13 at that point?
A. Concrete.
Q. As to width?
A. Route 13 is a four-lane highway.
- Q. Is it concrete, asp4alt, or whaU
A. Concrete.
Q. Is it solid all the way from both sides, or does it have
a grass plot in the middle T
A. It has a grass plot in the middle.
·
Q. Is there any marking on the highway to
page 124 ~ designate the different lanes of traffic Y
A. Not that I lmow of.
Q. Is the intersection of Route 17 and Route 13 open country, or do they have buildings at the intersection Y
A. A gas station sets back on the left., but there is no obstruction of view on either road.
Q. Do the drivers of cars ·proceeding, one north on No. 17
and one west on No. 13, have an unobstructed view of traffic
from each direction 7
A. I would say yes.
Q. Are there any signal lights at the intersection f
A. Yes, sir.
Q. How many?
A. One on each lane-that is, one on the west lane, and one
on the east lane on No. 13.
Q. About how wide is the parkway between the east and
west traffic lanes on No. 13 Y
A. You mean the center of the road?
Q. Yes.
A. I didn't take particular notice, but I would say at least
six feet anyway.
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Q. Had you driven the truck in which you :were riding,
prior to the time of this accident, on that dayT
A. On that day?
Q. Yes, sir.
.A. Yes, I had.
page 125 r Q. Where did yon change drivers f In other
words, where did Mr. Lawrence start driving just
before the accident Y
A. In Norfolk.
Q. Approximately how far had yon traveled from the time
Mr. Lawrence took the wheel, ~o the point of the accident 7
A. I would say between ten and twelve miles.
Q. Were there any other trucks proceeding to Miami in
the convoy, or along with the truck that you were riding inf
A. Yes, two others.
Q. Were they in the immediate vicinity at the time of the
accident?
A. No, they were not.
Q. Tell us about how fast the truck you were riding in was
proceeding prior to the time it got to the intersection, that
is, back half a mile or a mile.
A. Between thirty and thirty-five miles an hour approximately.
.
Q. Was there anything said between you and the driver of
the truck in which you were riding about the presence or
lack of presence of the other trucks Y
A. Ye.s, I told the other driverMr. Brown: We object to hearsay testimony.
Mr. Bradford : Answer the question.
~

.A. Yes, I told the other driver to slow down
and wait for the other two trucks because I didn't
think we knew the way to Miami and he could follow them.
Q. What happened, if anything, in Norfolk, to cause a
separation of the truck in which you were riding from th~
other two trucks Y
A. The other two trucks were loaded with meat and they
had to stop and get dry ice in Norfolk, and we didn't have
to, so we went to the filling· station and gassed up. They
also had to gas up in Norfolk, I believe, but I am not sure
they did, but I know they got dry ice. We left. there ahead
of them. I knew they were in the back of us, that is why I told
him to wait for them.

page 126

,:
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Q. Then, as you approached this signal light and came .to
within one hundred or so yards of the light, was your trµck
still proceeding at ,from.thirty -to thirty-five miles per .houd ·
A. No, he sl<;>wed down I would say to between twenty and
twenty-five miles per hour.
Q. What were you ·preparing to do at that timef .
A. I was taking off my shoes to get into the bunk and go
·
,
.
to sleep.
Q. Do you have sleeping quarters arranged in the truck to
rest drivers who are- being relieved 7
A. Yes, sir, a regular sleeper cab on the truck
page 127 ~ has a bed built right in it.
·
Q. ·what had· Mr. Lawrence been doing when
you were driving before you arrived in Norfolk?
A. He was in the bunk sleeping.
Q~ As you approached this signal light at the intersection
of Road 13 and Road 17, was the-light burning on it?
A. I looked and I saw-it was green.
Q. About how far were you from the intersection when you
saw the light was green 1
·
A. From seventy-five to one hundred feet~ roughly.
. Q. Did the light. continue to burn .or did you look at it
again before you got into the intersection t
1
A. Next time I looked up it was blank, there was nothing
1here. .
Q. Did· the light flash any other color after green Y .
- .A:. If. it did I didn't notice it. When I looked up there was
no light. . ·
Q. About how close were you to that intersection when
·
you looked at it last?
A. Right up, almost to the intersection, I would say about
·
fifty feet from the light.
Q. About how wide is Route 17 at that point?
A. It is a two-lane road at the intersection.
Q. As to that intersectfon, where was the truck in which
you were riding at the time the collision to9k place? .
·
A. You mean on the highway where was the
page 128 ~ . truck?
A. Yes.
A. The truck was across the hig·hway, when the accident
took pl~ce, that is the tractor, not the whole unit.
Q. How long was the tractor· and the unit?
.
A. I would say thirty:-six feet .
. Q. Is the unit attached to the tractor so they can be r1is<>ngaged, or are they built into one 7
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A. They can be disengaged.
Q. With reference to the rear of the unit, where was the
rear of the unit when the accident took pl~ce?
A. Approximately in the center of the road.
Q. With reference to the sign3:l light, where wo1llc1 the
rear of the unit be with the accident took plac~ Y
A. The signal light set off to one side. The back end of
the unit would be about even with the signal light.
Q. If you extend au imaginary ~ine north and south approximately on Route 17 and draw a straig·ht line from one
light to the other straight up and down the center of route
17, where wo~ld .theA. From one lig·ht to the other, there is only on light, you
misunderstood me when I told you where the ~ghts were.
Q. Explain that.
A. The light~ ~re on Route 13.
Q. Are there two separate light ·signals at the intersection!
A. That is rig·ht., there are two, but the back of one in ~astbo11nd traffic lane is blank, facing us, there is
..
pa?:e 129 ~ nothing there.
·
Q. lf you draw an imaginary line down the center of Route 17, which ran appro~imately north and south,
where was the rear end of the unit at the time this collision
took place with reference to that center line, wa·s it east or
west!
A. It would be about five feet east of the center line. .
. Q. I11 other words, the re~r Qf the truck in which you W.ere
riding at the time of the impact was approximately five feet
~ast of the ce~ter line drawn nor:th and south ~pproximately
down the middle of Route 17? ·
· A. That is right.
Q. With reference to the rear end of the unit of your true~,
where did the impact ta:\{e place?
A. Just ahead of the rear wheels of the trailer.
Q. Just ahead of the rear wheels of the trailer. Al:>out
how far would that be from the tail end of the trailer Y
A. That would be about between six and eight feet from
the back end of the trailer.
Q. What happened to the trailer after the collision?
A. It turned over.
.
Q. Approximately how much did the trailer weig·h 7
A. Probably weight arou:µd forty tb,ousand pounds, load
·and all.
Q. The load and the1 trailer would weight approximately
forty thousand pounds?
..
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A. Yes.
page 130 } _ Q. Was the ~us involved in the coilision a l~~ge
bus or a small bus Y
·
·
. A. A sm~ll bus, soda lo9ked 1ike a bus used for school bus.
Q. Where was the bus after~~ collision and did it capsize!
A. It was still on its wheels.
Q. With reference to the point of impact, in which direc·
tion did the bus go from the point pf i.Iµpact f
A. The rear end of the bu!, evidently sp1m around. I did
not see it, I could not possibly see it.
·
Q. In what ~rectio~ was th~ bus beaded after it came to
rest!
·
·
A. It was headed southwest.
Q. Prior to the accident, in what general dir~ction wa~ it
going?·
. A. North.
Q. In what la:µe ~f traffic w~s the truck in wliich you were
riq.ing proceeding priQr t9 the accident Y
A. Extreme riglit l~ne.
Q. Did you see the bus 3:s it approached tlie hite:rsection
prlor to the collision Y
·
A. Yes.
Q. Approximately what wa!3 the speed of the bus when you
saw it?
A~ Between t~frty-:five and fQrty miles per hour. That
is kind of hard to say and judge speed when you are moving

fu~

page 131

~

.

Q. About how long· have you been driving auto-

mobiles and bus~es 7
·
A. Sevenfeen ·years.
·
Q. I!ow lQng have y9u handled large ~quiptne:rit of. this
type¥
A. For the last twelve vears.
Q. Are you able, from your experience, to judge fairly accurately t:µe speed of moving· vehicles Y
A. I don't think anyone can judge the speed of vehicles
coming towarc;;l you when you, ar~· moving toward th.at vehicle
too. I don't think anyone can when both are moving.
Q. I mean fairly accurately.
A. You can tell appro~imately how fast ·~ truck or ca:r is
running, yes.
Q. After the ~ollision, did you make a check on the high. way to det~rmine whether or not there were any tire -marks
or skid marks left by the bus 1
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A. Yes; I did.
.
Q. Were any tire _marks or ·skid. marks left by the bust
A~ No, the_re were not.
.
Q. -Immediately after the collision, did you check the traffi~
lights at that intersection to see and determine what the eonditio_n of the light was, as to whether it was working properly?
.
· A. Yest I did.· -.
page·.132. ~ Q. In what condition did you find the traffic
. light¥
..
.
.,
.
A.·. I found the traffic light facing us did not have any ·red
signal, the red signal was not working, and no c~ution signal
either. The only one working. was the gTeen: signal. ·
. Q. .As to the other traffic.,,proceeding oh route· 17, did you
check the light to see what condition was for that _traffic?
A. I also_ checked that one and he had the red signal working on his side,, but no green o-r yellow s_ignal.
.
Q. From your observation, could you tell whether or not
the driv~r of the bus that was approaching from your left
slowed; down any prior to the impact °l
...
A. You mean from my observation of the accident afterwards!
,.·Q. No, I mean as it approached.
A. It did not appear to me that he slowed .down any, no. ·
, ,.Q. Where was the bus with reference to the south side of
Route·lTwhen yon last-saw the bust
A. When I last saw the bus. he was in the south side of
route 13.
··
Q. Which motor ;vehicle entered the intersection first Y
A. We did.
·
Q. Could you give us an idea of about how far south of
route 13 the bus was when you -last saw it Y
·
A. How far south of route 13-it was in the south 13:ne,.
• 1•
what ·T mean is. the eastbound lane. : I could now
page 133 } say off hand bow far it was from wliere I
1

was.

Mr. Bradford: 'You may inquire, Mr. Brown.
Questions by C. L. Brown, Esquire:
Q.' I understand your truck was traveling on route W.
A. That is right.
.
- Q. Does.:route 13 run approximately east and west! .
. A~ 'I'o the best -of. my Imowledge, east and west.
Q. Were you traveling westf.
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,v

e were traveling west.·
Q. Are there two traffic lanes on-route 13; one for west and
one for eastbound traffic Y
A. Yes, sir.
Q. Are those traffic lanes separated by a parkway?
A. Yes, sir.
Q. How many lanes of travel are there in each one of the
lanes?
.
.A:.. In each lane there are two lanes, westbound, and two
,
lanes eastbound.
·Q. Are those lanes themselves separated by white marks
in the center of the lane Y
A. No, they are not. : ·
Q. No paint marking the ·half?
A. There is a strip of tar between the concrete, that's all
I noticed.
Q. How wide is this westbound traffic lane Y
page 134} A. I would say approximately between sixteen
and eig·hteen feet, the both lanes.
Q. Then the eastbound traffic lane would also be sixteen
or eighteen feet!·
A. Yes, sir.
Q. And the two -lanes are r separated by a parkway Y · ·
A. That is right., yes; sir.
·
·
Q. Was -it your testimony that the parkway is about six
feet wide7
A. That is· my general impression, I did not· notice in particular how wide it was, it might be wider.
Q. Are there trees or shrubbery in the parkway!
A. No there is not.
Q. Was there anything to obstruct your vision toward the
south?
·
A. No, sir.
.
Q. Was the bus traveling· on route 17?
A.. Yes, sir.
Q. Was it traveling easU
A. It was traveling north 7
Q. Excuse me. How wide is route 17?
A. It is a two Iane road, one lane south and one lane northbound.
·
Q. How wfole would you say it is?
A. About 18 feet.
Q. Is it about the same width as one of the tr~ffic lane on
1·onte 13?

A.
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page 135 }

A. That is right, about the same.

Q. Did you say that the bus was on the righthand side of route 17'
A. That is right.
Q. That is to say on the west side of the street?
A. Yes, sir.
Q. Where were you riding in the truck 7
A. Right-hand front seat.
Q. In the cab?
A. Yes, sir.
Q. After the collision occurred, did the truck continue to
travel on westward along route 13 Y
A. It continued to travel westward.
Q. Did the truck and trailer turn over on the right-hand
side of the road?
A. Yes, sir.
Q. Would you judge that it traveled about one hundred
fifty feet .after the collision occurred?
A. Yes, I would say the front of the tractor was about one
hundred fifty feet from where the collision occurred.
Q. Did you get out of the cab after the trailer turned over Y
A. Yes, sir.
Q. Did the driver also get out of the cab Y
A. Yes, sir.
Q. Did a Highway Patrolman come up afterward and make
an investigation 7
A. Yes, almost immediately, within a few minpage 136 } utes after the accident.
Q. Did he question the driver of your truck 7
A. Yes, sir.
.
Q. Did you hear him question the driver of your truck t
A. No, but I saw him.
Q. Did you hear any of the conversation Y
A. No, I did not.
Q. Did you hear the driver of your truck say that the
traffic light turned from green to nothing before he entered
the intersection Y
:M:r. Bradford: We object to this question, because the witness has previously answered that he heard no conversation
between the Police Officer and the driver of. the truck in which
he was riding.

I
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Q. Did you hear him when he was talking to the policeman?
A. No, sir.
Q. Or at any other time f
A. He spoke to me about it afterwards.
Q. Did he tell you that the traffic light turned from green
to nothing before the truck entered the intersection 7
A. No, I saw it myself.
Q. Did you see the traffic light turn from green to nothing·
before the truck entered the intersection?
A. I did not see it chang·e from green to nothpage 137 } ing. I looked and saw it green. I looked away to
untie my shoes, when I looked back there wa~
nothing.
Q. At that time you were about fifty feet from the intersection?
A. Yes, sir.
Q. Now, that traffic control light is what is known as an
automatic trip light, is it not?
A. It was a think in the road that you run over.
Q. That is to say that when a truck is traveling on the
hig·hway and it passes over a trip about one hundred fifty to
two hundred fifty feet from the intersection 1
A. That is right.
Q. And that trip then turns the light favorable or green if
there is no other obstruction Y
A. Whoever comes over first trips it first I imagine-if
they have them on both roads, I don't know.
Q. So that if there were a vehicle traveling west on RoutP
13 and a vehicle traveling north on Route 17, the one that
passed over the trip first would get the favorable light Y
l\fr. Bradford: We object to that question because the witness has previously testified that he did not know whether
or not there was a trip on Route 17 that operated these signal lights.

A. I don't know, I didn't look in the road for a trip on
route 17, but I know there was one on route 13.
page 13g· ~ Q. You are familiar with these automatic tripsY
A. Yes, and usually they have them on both
routes when they have them on one.
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Q. The vehicle that crosses the trip first continues to have
·
the favorable light t
A. That is right.
Q. Do you know how far the trip on route 13 is from the
intersection Y
A. I would say about one hundred fifty feet from the intersection light.
Q. Do you know whether the light was favorable to the bu~
as it entered the- intersection? ·
A. No, I do not.
Q. As far as the truck was concerned, there was no light
at all, is that correct?
A. Yes, sir.
Q. You mean by that, that the re(l signal on the traffic light
as you approached it, was not working?
A. There was no light of any kind burning.
Q. Was the only light working, the green light Y
A. That was working, but when we got to the interesction
there was nothing there.
Q. The other lights, do you say; were not working Y
A. I checked them afterwards. The red or yellow were
not working.
Q. On either side Y
A. They were reversed, one worked one way
page 139} and one the other, each one had one light working.
·
Q. Does that traffic control light use a yellow caution light f
A. Yes, sir.
Q. Did you say the yellow caution light was not working
as your =truck approached the intersection Y
A ..l never saw a yellow caution light.
Q. Do you know whether the yellow caution traf:6c lig]1 t
was working as the bus approached the intersection T
A. No, I do not.
·
Q. Do you know whether the green traffic light was working
ns the bus approached the intersection Y
A. No, I do not.
Q. Do you know whether the red traffic light was working
as the· bus approached the traffic ·intersection T ·
A. No; I 'do not.
Q. All you do know is· that the ·green traffic light was on
as yon approached the intersection, but that it went out and
turned to no thin~ before :you arrived at the intersection?
A. Yes, sir.
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Q. Did the accident or collision occur in the northeast quarter of the intersection f
A. Yes, about five or six feet on the northeast side of
route 17.
Q. What became of the bus-where did that
page 140 ~ come to a rest?
· ·
A. It was right behind-I mean the trailer was
overturned on its side, but the bus was facing southwest and
was approximately almost in the middle of the road.
Q. Which street¥
A. On both. It was out in the middle of the junction of
No. 13 and 17.
·
Q. In the middle of the intersection Y
A. Yes.
Q. Would you say jus_t about at the end of -the grass pai'kway in the center of route 13 ?.
.
A. I would say after it made its turn, its res~ing place- was,
when I saw where the bus was, it was on the north side of 13
approximately in the middle of the road.
.
Q. Just about opposite the end of the grass parkwayY
A. The grass parkway stops on 13 and I don't understand
you there.
..
Q. Was it about opposite the end of the grass parkway?
A. No it was not opposite, it woulcl be a little to the north
of it.
Q. Taking the grass pai·kway in the center of: road· 13, as
the center of that highway, would you say that the bus was
north or south of the center line f
A. It was north.
Q. It was north of- the center line!
A. Y~s, sir.
Q. I understood you to say that you looked for·
p~ge 141 ~ skid marks of the bus and did not find any.
,
A. That is right.
· ··
Q. Did you see any skid marks of the truck Y
A. No, sir.
Q. Were there any skid marks of the truck as it proceeded
along west on route 13 after the·accidenU
· ·
A. ~o, sir, it was turned over then, you could feel the truck
was up in the air. I don't know, I didn't see any inarks.
Q. It went about one hundred fifty feet befQre it turned
over?
A . .One hundred fifty feet from the front" of the truck back
to where the accident occurred.
·
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Q.
A.
Q.
A.

What kind of brakes did you have on the truck,
Straight air brake's.
Did you have booster brakes for the trailer Y
..
Sure, they have boosters on all of them, on each wheel.
Q. Did your driver, Lawrence, apply his brakes before he
entered the intersection 1
A. That I could not say.
.
Q. As I understand you, before. yon entered the interdeetion you, were traveling from thirty to thirty-five miles an
hour.
·
A. Half a mile or a mile back.
Q. Did you slow down before you arrived at the intersection?
A. He slowed down, yes, sir.
page 142 ~ Q. When yon passed over the trip how fast do
you think you were driving Y
A. About twenty-five miles per hour.
Q. Did you slow down after you passed over the trip Y
A. He was g·oing about twenty or twenty-five miles an hour,
I couldn't tell after he passed the trip, I wasn't paying much
attention to the trip.
Q. Did he apply the brakes of the truck at any time after
he passed the trip?
A. Not that I know of.
Q. Were the brakes in good working condition Y
A. Yes, sir.
Q. I believe that's about all.
Mr. Bradford: How many wheels were on the unit?
A. The trailer unit T
Mr. Bradford: Yes.
A. The trailer unit itself bas only two whe.els with four
tires.·
Mr. Bradford: They are located on the back end of the .
uniU
A. Yes, sir.
Mr. Bradford: With reference to the west traffic lane on
route 13, if you drew an imaginary line down the center for
the two lanes of traffic that would proceed west, where dicl
the bus come to a rest with reference to that center line for
the westbound traffic on 137
·
A. I would say northeast of the center line.
page 143}

Mr. Brown: How far was the bus from the in.
tersection when you first saw iU
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Frank Sch'ldtz•
.A. He was out at the south end of the safety isle in the
center of route 17.
1\fr. Brown: Did you not see the bus then before he got to
the safety isle on route 13?
· A. He was on route 17.
Mr. Brown: Did you say that when you first saw the bus it
was just south of the safety isle I
A. They have a safety isle in the middle of route 17. I do
not know how far back on 17 it runs, it separates the two lanes
of traffic at the intersection.
Mr. Brown: That is different from the parkway on route
13f
A. It is just a safety isle out of concrete.
.
Mr. Brown: Had the bus entered the intersection when you
:first saw it?
A. No, sir, it was south ·of the intersection.
Mr. Brown: How far southf ·
A:· I would say about seventy-five feet.
Mr. Brown: How far was your truck away from the intersection when you first saw the bus?
A. About fifty feet.
Mr. Brown: I think that is all.

Signature of the witness waived by stipulation of counsel.
State· of Florida,
County of Dade.

I, Anne Wentland Turner, a Notary Public in
and for the State of Florida at large, do hereby
certify that the foregoing deposition was duly
taken, and reduced to writing by me, at the place and time
therein mentioned, pursuant ~o the annexed notice.
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IN WITNESS WHEREOF I have hereunto set mv hand
and affixed my official seal at Miami, Dade County, Florida.
this 14th day of July, A. D. 1944.
(Notarial Seal)

ANNE WENTLAND TURNER,
Notary Public State of Florida at large.

'My commission expires 3-11-45.

Commissioner.
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FEES for talring deposition:
56 folios @ 12% for original
56 folios-two carbon copies
D. C. Coleman, Sheriff, serving
· witness subpoena
Commissioner's fee and expenses
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$8.00
8.00

2.20
$18.20

INSTRUCTIONS.

Plaintiff's Inst·-ruction No. 1 (Granted):
"The Court instructs the jury that automobiles should be
driven not to exceed a reasonable speed under the circum
stances and traffic conditions obtaining at the time."
Plaintiff's Instruction No.,

2

(Granted):

'' The Court instructs the jury that it was the duty of. the
driver of Brown's truck and trailer:
'
1. To exercise reasonable care in the operation of his truck
and trailer so as to avoid injury to persons and vehicles on
and along the highway;
2.· To operate his truck and trailer at a careful speed not
greater than was reasonable and proper, having due regard
to the traffic, surface and width of the highway and to alJ
conditions and circumstances then existing;
3. +o have his truck and trailer under reasonable proper
control;
4. To keep and maintain a proper lookout;
5. To apply his brakes whenever necessary in the exercisP
of ordinary care;
.
The court further tells you that the observance of each of
the foregoing duties was a continuing- duty on tlie part of the
driver of Brown's truck. If you believe from a preponderance of the evidence that the driver of Brown's truck failed to
observe any one or more of those duties and that such failur(!
on his part was the sole proximate cause of tbe
page 1i6 ~ accident and resulting injuries of the plaintiff,
while exercising. ordinarv care on. hi.s part, then
~·ou m~st :find your verdiqt .for the plaintiff.''
·
~[r. Taylor: Counsel for the defendants objects and ex-

•
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cepts to the action of the Court-in granting the following portions or sections of Plaintiff's Instruction No. 2:
Section No. 2 should not be granted insofar as it deals with ·
.speed, the speed of this truck, because there is· no evidence
in the record to show that defendants' truck was traveling
other than at a reasonable rate of speed under the circum·
stances at the time.
Defendants' counsel likewise objects to Section or Paragraph 3 of Instruction 2 on the ground that there is no evidence to show tllat th~ defendants' driver didii 't have hi~
truck under reasonable and proper control.

Plaintiff 'B Instruction No. 3 ( Gmnted):
'' The Court instructs the jury that if you do believe from
the evidence that the driver of Brown's truck negligently
failed to keep his trtJck under control or failed to maintain a
reasonable lookout, and such failure was the proximate cause
of the accident and plaintiff was free of fa ult, your
page 147 ~ verdict should be for the plaintiff."
Mr. Taylor: The defendants, through counsel, object and
except to the action of the Court in refusing to strike from
plaintiff's Instruction No. 3 that portion of said instruction
which states that it was the duty of the defendants' driver to
keep the truck under control, because there is no evidence to
show that defendants' truck was not at all times under control.
Plaintiff's Instniction No. 4 ( Granted) :

The Court instructs the jury that if you believe from the
evidence that the plaintiff was free from fault and the defendant, or his employees, were negligent, and such negligence was
the proximate ca.use of the accident, your verdict should be
for the plaintiff for the amount of damages proved.'' _·
Plaintiff's Instritction No. 5 (Granted):

The Court instructs the jury that if they find for the plain~
tiff that in estimating his damages they may take into con~ideration:
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( a) Whether or not his injuries are temporary or perrua.
nent.
(b) The prqbable effect of· said injuries on the health of
the plaintiff.
page 148 r (c) The physical and mental suffering which
has resulted, or may hereafter result, from said
injuries.
(d) The inconvenience, discomfort and embarrassment
caused and which may probably be hereafter caused from said
injuries.
{e) Any doctors', medical or hospital bills incurred as a
result of the injuries.
(f) His loss of time and services.
(g) And they may assess his damages at such sum as they
may think sufficient under the evidence not exceeding the.
amount claimed in the Notice of Motion.''

Plaintiff's Instruction No. 6 (Granted):
'' The Court instructs the jury that since the traffic light at
this intersection was not worJdng properly, this condition
put the defendant on notice that others using the intersecting
road might be confused by the traffic light and placed upon
. him the duty to exercise a degree of care commensurate with
the then existing conditions and circumstances.''

Defendants' Ins~ruction No. I (Granted):
'' The Court instructs the jury .the mere fact that the plaintiff was injured by a collision with defendants' truck raises
no presumption whatever that the defendants were negligent, but, to the contrary, the presumption is that
page 149 r the defendants were free from negligence and that
their truck was operated with ordinary care. The
burden of proving neg·ligence on the part of the defendants is
.upon the plaintiff,, and the Court further instructs you that
in order for the plaintiff to recover in this case he must prove
affirmatively and by a preponderance of the evidence that the·
defendants' driver was guilty of negligence which was the
sole proximate cause of the accident and unless the plaintiff
does establish negligence on the part of the defendants' driver
by a preponderance of the evidence, you must bring in your
verdict for the defendants.
And you are further instructed that even though you might

ll.. W. Brown, et aL v. Ja~es Wallace
believe from the evidence that the defendants' driver was
guilty of negligence, yet, if you further believe from the evidence that the plaintiff was also guilty of negligence which
proximately caused or contributed to the accident, you will
.:find for the defendants and this is true even though you might
b.elieve from the evidence that the defendants' driv~r was
more guilty of negligence than the plaintiff.''
·

Defenda/J'l.ts' lnstructio'li No. II (Granted):
''The Court instructs the jury that at an intersection where
traffic is controlled by signal lights which are operating· pr_operly, the vehicle facing the green light has the right of way
over other vehicles which have not entered the
page 150 ~ intersection, but at such intersections where the
traffic lights are not operating properly, the general rule governing the right of way applies and you are,
the refore, instructed that in this case if you believe from the
evidence that defendants' truck, while driving at a lawful ratt'
of speed, reached the intersection before or approximatly at
the same time that the plaintiff's truck reached the intersection the defendants' truck had the right of way and if you believe from the evidnece that plaintiff failed to yield this right·
of way and such failure proximately contributed to the happening of the accident then the plaintiff cannot r·ecover.''
Mr. Gilman: The plaintiff excepts to the action of the
Court in g·ranting Defendants' Instruction No. II on behalf
of the defendants for the reason that it is not applicable to
the facts in this case on the grounds that there were ~raffle ·
li~hts and the traffic lights were working sufficiently to guidP
an alert driver in that the defendants had a green light up to
a certain point and the light changed to blank or da~k at a
time when he could have stopped, while the plaintiff had the .
red light until within fifty or sixtv feet of the intersection
when the lig-ht changed to dark indicating- that
page 151 } the plaintiff had a green light and the defendant.
a red light, which facts should be taken into consideration in this instruction if the instruction should be ~ven
at all.
Defen.dan'ts' Instruction No. III ( Granted) :

''The Court instructs the jury that even though you might
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b'elieve from the evidence in this case that the plaintiff. had
the right of way over the defenda:µts' driver, you are further
instructed that if it appeared to the plaintiff, or by the exercise of reasonable care it should have appeared to him, that
defendants' driver did not intend to yield that right of way
it was the duty of the plaintiff to make reasonable effort to
slow up his bus or turn it away in an effort to avoid the collision which, ensued and if you believe from the evidence that
the plaintiff failed in th~~ duty then you must find for the defendants.'' ·
· Mr. Gilman: The plaintiff objects and excepts to the action of the Court in granting Instruction No. III for the defendants for the reason that it is a last clear chance in§.truc.
tion and that there is no evidnece that.there was a fast clear
chance, and if such instruction 'should be given this is improperly drawn in that it should state that the plaintiff at
a time and place when an accident was imminent
page 152 ~ could by the exercise of reasonable care, have
avoided it.
Defendants' Instruction No. V (Granted):

"The Court instructs the jury that since the traffic ligllt
at this intersection was not working properly this condition
pµt plaintiff on notice that others using the intersecting road
mig·ht be ·confused by the traffic light and placed upon him
the duty to exercise that degree of care co~mensurate with
the conditions then and there existing.''
Mr. Gilman: The plaintiff objec.ts anrl excepts to the action
of the Court in granting def end ants' instruction No. V for
the reason that it is not supported by the evidence, it is an
improper statemenf of law, there being no evidence that plaintiff knew anything about the Iig·hts, whether in repair or out
of repair on the traffic lane of Route No. 13 goin~ east and
wAst, the evidence being that he didn't know anythin~ about
that light, the plaintiff's rfo:ht to proceed being g-uided by an
entirely separate and distinct light located at a different.
point.
Mr. Taylor: The defendants, by counsel obiects
page 153 ~ and excepts to the action of the Court in striking
from defendants' instruction No. V the words "a
higher degree of care than if the light were working prop-
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erly", and the addition or substitution therefor of the fol-··
lowing language, ''That degree of care commensurate with
the conditions then and there existing", on the grounds that
since the plaintiff knew that the traffic light or lights at thi~
intersection were not properly working, he was charged with
notice that this condition might mislead the defendant, confusing him or others in entering or passing· through the intersection, and he should, therefore, have increased his .care
and diligence.
Defendants' Instruction No. VI (Granted):
'' The Court instructs the jury that if you believe from th~
evidence that this accident was brought about by the joint or
concurrent negligence of the plaintiff and defendants then thP
plaintiff cannot recover.''
Defendants' Instritctirm No. VIII (Granted):
The Court instructs the jury that it was the duty of the
plaintiff to operate his truck at a careful rate of speed, not
g·reater nor less than was reasonable under the
page 154 ~ circumstances, and to keep a proper lookout and
to have and keep, his truck under reasonable control and if you believe from the evidence that the plaintiff
failed in any of these duties -and such failures contributed to
the happening of the accident then you must find for ttie defendant.''
Defendants' Instruction No. JTT (Refused):
"The Court instructs the jury that the word "intersection"
as used in this instruction means the area 'Within the prolongation of the lateral lines of the westbound lane of Route
13 and a prolongation of the lateral lines of the northbound
lane of Route 17 where the latter join or cross the former,
or. in other words, in determinin~ which vehicle reached the
intersection first vou are to use the ea~tern line -of the northbound lane of traffic of Route 17 and the southern line of the
westbo11ncl lane of trnfflc of Route 13 and von are further instruGted that, ·since the traffic li~ht at this intersection- waA
not working- nronerly, if defendants' trnck reached or entered
the intersection first or approximately the same tim~ as plain-
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· tiff's .bus reached or entered the intersection, then the defendants' truck had the right of way over the plaintiff and it was
the duty of the plaintiff to yield this right of way to the defendants' driver and if the plaintiff failed to so yield the
right of way and 1;1uch failure helped to. bring about this accident then you must find for the defendants.''
page 155
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Mr. Taylor: The defendants, by counsel, object and except to the action of the Court in refusing· defendants' instruction No~ IV on the ground that the
intersection in this case is the area outlined by the prolongation of the lateral curblines or boundary lines of the northern
lane of traffic on Route 17 and the lateral boundary line or
curbline of the westbound lane of traffic on Ro:ute 13; in other
. worp.s, defendants' position is that the intersection didn't
begin for the plaintiff at the time when he reached the southern line of Route 13 but it began for him insofar as the western lane of traffic on Route 13 is concerned at the time that
he reached the southern line of the westbound lane of traffic
on Route 13, and the intersection, for the purpose of this case,
likewise beg·an for the defendants' driver when he reached
the eastern line of the prolongation of the eastern side of the
northern lane of traffic on Route 17.
Counsel for the defendants, excepts to the action of the
Court in overruling his motion to strike plaintiff's evidence
on the ground that the plaintiff cannot build up any stronger
case than be has by his own evidence, and he tespage 156 } tified that as he approached the intersec.tion,
which is a wide open intersection, he observed the
defendants' truck approaching from the east, and in the face
of a blank light the plaintiff proceeded on through the intersection, and when he was at a point ten or fifteen feet from
the truck he saw that the truck was not going to stop, and it
was not until then that the plaintiff did anything to try to
avoid an accident. The only thing which he did to avoid the
· accident was to turn his truck to the right when he was at a
point ten or fifteen feet from the truck, and in addition thereto
the plaintiff testified that the last time he saw the .truck before he turned his bus to the right was when the truck was at
a point about midway between the trip light on Route 13 and
· the intersection, and he didn't look again from that time until
he fou;nd the truck ten or fifteen feet in front of him, and it
is submitted that this constitutes the ,rrosse~t kind of conributory n~gligence on the part of the plaintiff.
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. 'thereupon, an adjournment. was taken to July 22, 1944, at
10:00 A. M.
page 157 } Portsmouth, Virginia, July 22, 1944. 10 :00 A. M.
Met pursuant to adjournment.
Present: Same parties as heretofore noted.
1,age 158
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VERDICT.

After receiving the foregoing instructions of the Court· and
hearing argument of . counsel, the jury retired and subsequently returned with the following verdict:
·
''we, the jury, find verdict for plaintiff,. Jam.es -wallace,
and fix damages at ($15,000.00) Fifteen Thousand Dollars.

TONY COGGSHALLE.''
The defendants, through counsel, thereupon moved t}].e
Court to set aside the verdict of the jury as contrary to the
law and the evidence, and grant him a new trial, which motion was subsequently argued and overruled, to which action
of the Court the defendants, through counsel, then and there
· duly excepted.
And at another day, to-wit: on the 21st day of
July, 1944, an order of Court was entered in the
words and figures following, to-wit:
page 159 ~-

This day came the parties by their Attorneys ; · thereupon
came a jury, to-wit·: W. S. Hyers, W. H. Bray, Chas. W.
Voliva, G. W. Eason, W. B. Meig·gs, Tony Coggshall, and W.
T. Burton, who ,vere duly sworn the truth to speak upon the
issue _joined and after having fully heard the eyidence, were
adjourned until tomorrow morning at 10:00 A. M.
And at another day, to-wit: on the 22nd day of July, 1944,
an order of Court was entered in the words and figures f allowing, to-wit:
page 160 }

This day came again the parties by their Attorneys and the jury sworn on Friday, July 21st,
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1944, appeared in pursuance to their adjournment on yester.

day and 'after having fully heard the evidence and argument
of counsel, the defendant by counsel moved the court for a
mistrial on the grounds of a certain remark, viz: '' the defendants haven't shown enough interest to appear in court,',.
as being improper, which motion the Court overruled, and
the defendant by counsel excepted; thereupon the jury retired to their room to consult of a verdict, and after sometime returned into Cour~ having found the following verdict,
"We the jury find verdict for the plaintiff, James Wallace
and fix damages at ($15,000.00) :fifteen thousand dollars''.
Thereupon the defendant by counsel renewed his motion
for a mistrial on the aforesaid grounds; and;
To set aside the verdict of the jury in this case and grant
him a new trial on the grounds that three of the jurors visited the scene of accident to see how the light trip worked,.
and;
To set aside the verdict of the -jury in this case and grant
him a new trial upon tbe grounds that the same is contrary
to the law and evidence, the hearing of which motions are continued to the 25th day of July, _1944.
And at another day, to-wit: on the 25th day of July, 1944,
nn order of court was· entered in the words and :figures fol]owing, to-wit:
· This day came ag·ain the parties l;>y their .Attorneys and
the Court having fully heard the motions of the>
page 161 ~ defendants heretofore made on the 22nd_ day of
July, 1944, doth take the same under advisement.
And at another day, to-wit: on the 12th day of Ang-ust.
1944, an order of Court was entered in the words and :figutei::
following, to-wit:
·

This day came ag-ain the parties bv tl1eir Attorneys and
the Court having fully beard and considered a motion of the
defendant to set aside the verdict of the jury in this case and
g"rant him a new trial, doth overrule the same; to wllicb action of the Court. in overruling said motion, the defendant by
counsel excepted.
.
TherP1mnn it is considered bv the Court that the nl::iintiff.
lame~ W11]JacP.. recover a!rnfost tl1e cfofendants, H. W. Brown
and Charles Zig-enfui:;s, trMling· as H. W. Brown and Company, the s11m of Fifteen Tho11sanil ($15,000.00) Dollars. tl1P
nmount of the verdict of the jury in this case ascertained.
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Thereupon the said defendants signifying a desire to apply
to the Supreme Court of Appeals of Virg-inia for a writ of
error and supersedea.'3 to said judgment; It is further ordered
that execution of said judgment be suspended for the period
of sixty (60) days from this date; upon the defendants or
someone entering into and acknowledging a bond in the penulty of seventeen thousand ($17,000.00) dollars.
page 162 ~

STIPULATION: It is stipulated between counsel for the plaintiff and defendants, as follows:

That in his closing argument to the jury in the trial of thi~
case, Tom E. Gilman, of counsel for the plaintiff, stated that
it had been his ple.asure and privilege to ·try a great many
damage cases but this one was his first damage suit where any
substantial amount was involved in which the defendants did
not have enoug·h interest in the outcome of the suit to be pres. ent in Court at any time during the trial of the case. Whereupon counsel for the defendants objected to this remark on
the part of Mr. Gilman and made a motion for a mistrial.
After this motion was made on the part of counsel for thP.
defendants the trial Judge stated that he would not grant
counsel for the defendants a mistrial, but stated that he would
give counsel for the defendants an opportunity to explain to
the jury why the defendants were not present in Court during the trial of this case. Whereupon, counsel for the defendants noted an exception to the ruling of the Court in d~nying a mistrial because of the alleged improper argument
on the part of Mr. Gilman and stated to the Court
page 163 ~ that without waiving his motion for a mistrial on
the above grounds he would explain to the jury
why the defendants had not been present at any time duringthe trial of the case. Counsel for the defendants then explained to the jury that the defendants had not appeared because they lived quite some distance from the County of Norfolk and they knew nothing· whatever about the manner in
which the accident happened because they were not witnesses
to same.
It is also stipulated by counsel that after the jury bad rendered its verdict on ,July 22nd, 1944, upon motion of counsel
for the defendants, the Court asked the iurors whether anv
of them had visited the scene of the accident to which thre·f\
of them replied that the preceding night they had driven by
the intersection to· see how the ''trip'' worked. but they had
11ot g-otten out of their automobile, nor had they discussNl
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the matter in the jury room, nor did it influence their <locisioµ in the case ; that the jurors did not follow their regular
route by about one-half mile in order that they might drivl..
through this intersection.
Whereupon, counsel for the defendants moved
-page 164 }- the Court to set aside the verdict on the ground
of misconduct of certain of jurors, which motiou
was later overruled by the Court and to which counsel for
the defendants noted an exception and ascribed his i·easong
therefor.
(Signed)

FRED E. MARTIN,

(Signed)

p. q.
PRESTON P. TAYLOR.
p. d.

9/29/44.
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r Virginia:
In the Circuit Court of Norfolk County.

J runes Wallace

v.

·· H. W. Brown and Charles Zigenfuss, trading as H. W. Brown
& Company.
NOTICE OF APPEAL.
To· Messrs. Tom E. Gilman and Fred E. Martin, Counsel for
the plaintiff:
Please take notic({ that on the 3rd day of October, 1944, at
10 o'clock A. M., at the courtroom of the Circuit Court of
the County of Norfolk, Virginia, the undersigned will present to the Hon. A. B. Carney, Judge of said court, a stehographic transcript of the testimony and other incidents of
· the trial of said cause, to be authenticated and verified by
him; and that I will, on the same date, apply to the Clerk'R
Office of the Circuit Court of Norfolk County, Virginia, for a
transcript of the record in said cause, to be submitted to the
Supreme Court of Appeals of Virginia, with a petition for a
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writ of error and supersedeas from the final judgment en.
tered therein. ·
~
·
PRESTON P. TAYLOR.
Counsel for the defendants.
Legal service of the above notice is hereby accepted this
28th day of September, 1944.
FRED E. MARTIN,
Of Counsel for the plaintiff.
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JUDGE'S CERTIFICATE.

I, A. B. Carney, Judge of the Circuit Court· of Norfolk
County, Virginia, who presided over the tri.al of the case of
James Wallace v. H. ·w. Brown and Charles Zigenfuss, trading as R W. Brown and Company, in said Court, on July 21
and 22, 1944, do hereby certify that the foregoing is a true
and coi;rect transcript of the testimony and proceedings of
said trial, including all of the testimony offered and admitted
or rejected in evidence; the e:xlJibits introduced, the instructions to the jury, as well as those refused by the Cou:rt; the
motions and objections of counsel and the rulings of the Court
thereon, and the exceptions of the parties; and all other in-Oidents of said trial.
I further certify that plaintiff.'s Exhibit No. 1 and Defendants' Exhibits Nos. "A to G", constitute all of the exhibits
offered upon the trial of said case, and that said exhibits have
been initialed by me for the purpose of identification.
I further certify that this certificate has been tendered to
and signed by me within the time prescribed by Section 6252
of the Code of Virginia providing for tendering and signing
bills of exception, and that reasonable notice in writng has
been given to the attorneys for plaintiff of the time and place
at which said certificate has been tendered.
page 167 t Given under my hand this 3 day of October.
1944.

A. B. CARNEY.
J ud~e of the Circuit Court of
Norfolk County, Virginia.
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page. 168 } . . CLERK'S CERTIFICATE. .

I,· E. T. White, Clerk of the Circuit Court of Norfolk
County, Virginia, do hereby certify that the for~going report
of the testimony and other incidents of the trial of the case
of James Wallace v. H. W. Brown. and Charles Zigenfuss,
trading as H. W. Brown and Company, was lodged and :filed
with me as Clerk of the said Court on the 3rd day of October.
1944.·

E.T. WHITE,
Clerk of the Circuit Court of
Norfolk County, Virginia.
By E. IL SMITH,
· Deputy Clerk.
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I, E. T. White, Clerk of the Circuit Court of
Norfolk County, Virginia, do hereby certify that
the foregoing is a true and correct transcript of the record
in the case of James Wallace tJ. H. W. Brown and Charles
Zigenfuss, trading as H. W. Brown and Company, lately pending in the said court.
' I further certify tha.t the same was not made up and completed and delivered until the attorney for the plaintiff had
received due notice thereof, and of the intention of the defndants to apply to the Supreme Court of Appeals of Virginia for a writ of error and ·!11,persedea,q to the judgment
therein.
E.T. WHITE,
Clerk of the Circuit Court of
Norfolk County, Virginia.
By E. H. SMITH,
Deputy. Clerk.

A Copy-Teste :
M. B. WATTS, C. C.
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