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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No.· 3666 

TOW'N ·oF GRUNDY, Plaintiff in Error 

. versus. 

TRULA GOFF, Defendant in Error 

PETITION 

To the Honorable Justices of the Su,preme Court of Appeals 
of V-irginia: 

Your Petitioner respectfully represents that it is aggrieved 
by an order entered by the Trial Court of Buchanan County, 
Virginia, on the 11 day of July, 1949, refusing to. set aside 
the verdict of the jury in case in which your petitioner was 
the defendant anµ Trula Goff was the plaintiff. Transcript 
of the record of the proceedings in said Trial Court, contain­
ing the judgment and order, is herewith exhibited. 

PROCEEDINGS IN TRIAL COURT. 

This was an action of Unlawful Entry and Detainer by 
Trula Goff, (hereinafter called the Defendant in Error) 
against Town of Grundy, a municipal corporation, (herein­
after called Petitioner) to recover of and from the petitioner 
the possession of a small strip, lot or parcel of land situate, 
lying and being within the corporate limits of the Town or 
Grundy, in Buchanan County, Virginia. 
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Said summons alleged that the said Town of Grundy was 
in possession of and unlawfully detained and withheld from 
Defendant in Error the above described land; and that the 
entry the·reof and the possession so unlawfully withheld had 
been within three years. 

The case was tried before a jury on April 13, 1948; the 
jury rendered verdict for the Defendant in Error; Petitioner 
moved the court to set aside the verdict of the jury, which 
motion the court, after delay of more than a year, overruled 
and entered judgment for Trula Goff. 

2* ""ISSUES. 

In this case the questions for decision are: 

(1) Was the Defendant in Error in possession of the strip 
of land in controversy within three year1s prior to the institu­
tion of her suit T 

(2) Did Petitioner take the possession from the Defendant 
in Error within said three years? 

(3) If so, was the taking peaceable or forcible? 
( 4) If peaceable, was Petitioner the true owner-If so, 

taking not unlawful, and Petitioner entitled to retain posses­
sion. 

(5) If the taking of possession was forcible, then Defen­
dant in Error entitled to recover if ousted within three years 
prior to institution of the suit, and whether town had title is 
immaterial. 

Town of Grundy contends that the small strip of land in­
volved in this suit is a part of what is known as the '' Back 
Street'' or '' Back Alley'' of the town ; that same is and has 
been for more than fifty years one of the streets and high­
ways of said town, and has been used by the general public 
as far back as the earliest memory of the towns oldest citizens 
extend. Defendant in Error contends that the property be­
longed to her husband, Marcus L. Goff, at the time of his 
death in May, 1944, and now belongs to her children, subject 
to her right to use and control unde1· the will of her said hus­
band; that she was lawfully in possession of said property 
and was ousted from possession by the town within three 
years prior to the institution of her suit. 
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ASSIGNMENTS OF ERROR 

3 

Petitioner is advised and believes and charges that the 
judgment rendered against it by the trial Court and the 
verdict of the jury on which said judgment was based are 

both erroneous and, therefore, assigns the following as 
3• errors committed by the Trial 'iiCourt to the prejudice of 

petitioner, to-wit: 

( 1) The Court erred in overruling motion of petitioner 
( defendant in the Gourt below) to strike· the evidence of the 
plaintiff when plaintiff had introduced all of her evidence 
and rested (R., p. 57). 

(2) The Court erred in refusing to strike the evidence of 
plaintiff after the defendant had introduced its evidence and 
the plaintiff had introduced evidence in rebuttal, and the evi­
dence on both sides had been closed (R., p. 158-159). 
, (3) The Court erred in refusing to set aside the verdict of 
the jury, which refusal of the Court is contained in its order 
dated July 11, 1949 (R., p. 8), and which motion to set aside 
the verdict is in writing and is found in the record on pages 
10, 11, and 12. These reasons contained in the motion to set 
aside the verdict are twelve in number, and need not be here 
repeated. 

FACTS AND ARGUMENT. 

After a brief summary, the facts in this case and the argu­
ments thereon ,vill be presented under the headings "Title", 
''Possession" and "Peaceable or Forcible Entry," rather 
than as set out in the questions for decision under "Issue," 
ante~ 

The sole land in controversy is a strip about 4.9 feet wide, 
fronting on Main Street, in the town of Grundy, in Buchanan 
County, Virginia, and extending back 52.8 feet. Caudle B. 
Belcher, surveyor, refers to this strip in his evidence as being 
about 6 feet, but it is about 5 feet. Without this strip, Defen­
dant in Error (plaintiff below) Trula Goff, would have a lot 
f routing 20.6 feet on said Main Street, the side of which 
would front on Back Street a distance of 52.8 feet; and if she 
gained this 4.9 feet, she would have about 25.6 feet fronting 
on Main Street, and fronting 52.8 feet on Back Street. Should 

Trula Goff gain the extra 4.9 feet, the town of Grundy 
4• would be reduced •to 18 feet for its Back Street, of which 

4 feet is occupied by sidewalk along the south side of 
Back Street, leaving only 14 feet for public use. 
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A survey of the strip of land in controversy and of the 
surrounding land marks and contentions of the parties was 
made by Caudle B. Belcher, surveyor, and a· plat ·made by 
him showing same, which plat was introduced in evidence by 
Trula Goff (R., p. 46). As this plat was on a rather small 
scale (20 feet to the inch), and as it was more or less involved 
and complicated to one not entirely familiar with the situa­
tion, petitioner has prepared another plat entitled "Plat filed 
with petitiqn for Writ of Error, case Trula Goff v. Town of 
Grundy, Bu.chanan Co., Va.," and here files same. This plat 
is on a scale. of 5 feet to the inch, thus being four times as 
large as the Caudle B. Belcher plat, and is much ea,sier under­
stood. On this plat the strip of land in dispute is colored 
red. The uncontroverted land marks are labeled. The only 
line in controversy is the location of the north line of the 
"Taxi Stand Lot," and this, of course, would be the south 
line of Back Street. In other words, the question in con­
troversy is the location of the line between Back Street and 
the taxi stand lot, said lot being owned by the heirs at law of 
Marcus L. Goff, deceased, and Trula Goff, the plaintiff, owns 
an interest therein. 

·The plat filed with the petition is, of course, not introduced 
in evidence, but is made by scale from the plat which was so 
introduced. 

From the plat made by Caudle Belcher and the evidence of 
several witnesses, it was conclusively, and without contradic­
tion, shown as follows: that the controverted strip of land is 
on the corner of Main Street and Back Street; that a · taxi 

,stand is operated on the Goff lot, a part of which is in 
4~ • · controversy, same being marked *" Taxi Stand" on 

this map ; that just south of this taxi stand is located 
the bus terminal; that a number of bus lines going in a.nd out 
of G1·undy use this bus terminal, and each of· these ·bus lines 
run several buses per day; that through buses use this 
terminal from Pikeville and into Bluefield, Norton and other 
places; that the bus terminal fronts on :Main Street, and the 
buses going into the bus terminal for unloading use this Back 
Street and enter the bus terminal from the rear or east side 
thereof back of the taxi stand and over the A. S. Richardson 
property marked ''Unimproved'' on the plat; that some large 
and some small buses use this bus terminal and this Back 
Street; that if the width of Back Street were cut down by the 
4.9 feet claimed by Trula Goff, the continued use of Back 
Street by the buses would be difficult, if not impossible, and 
dangerous to pedestrians and others; that just south of the 
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bus terminal, the bank is located on the corner of Walnut 
Street and Main Street. 

The taxi stand and the lot fronting on Main Street and 
across Back Street from the taxi stand were both formerly 
owned by the late R. E. \Villiams, as will be hereinafter 
shown by the deeds mentioned.. The Back Street or public 
alley, as it is sometimes called, is located betweQn the taxi 
stand and the ''·wigwam.'' After ,villiams conveyed both of 
these properties to "\V. L. Dennis, excepting therefrom the 
public alley, Dennis constructed a store building on the taxi 
stand lot and, in order to protect the foundation of the store 
building, a rock wall was laid a foot and a half or two feet 
to the north of said store building ( See evidence of V. C. 
Smith, R., p. 154). This old -rock wall was later covered by 
dirt when the town improved the Back Street, but the 

surveyor, C. B. Belcher, stated (R., p. 47) that, when he 
5• made the plat, each end of the rock wall was •uncovered; 

that witness saw it; that it was well laid up out of rock. 
This rock wall is shown on the plat to be on the north side of 
the taxi stand, and it is this rock wall that the town of 
Grundy claims was the southern boundary line of the Back 
Street, and the north boundary line of the taxi stand lot. 

As is more particularly hereinafter detailed, some five or 
six witnesses, the oldest men of the community, stated that 
this Back Street had been used by the public as far back as 
they could remember, this recollection, in some instances, 
extending back over a half century. After vV. L. Dennis built 
the store on the taxi stand lot, the northern side of the store 
extending within one to two feet south of the rock wall, it 
was rented along about 1916 to V. C. Smith (present mem­
ber of the House of Delegates from Buchanan County, Vir­
ginia). A year or so after this, V. C. Smith, admittedly 
knowing that the Back Street belonged to the town, and that 
it had been used by the public as far back as he could remem­
ber, built a small addition about six to eight feet wide, and 
some five feet beyond and n01•th of the rock wall and into 

· Back Street, there being a soda fountain therein, and con­
tinued to use it as long as be used the property. Smith said 
he did not claim this land either for himself or his landlord, 
'\V. L. Dennis, and knew it belonged to the public, and Dennis 
said he consented to it, but was not claiming the land as 
against the public or against the town. 

Dennis later sold the property to M. L. Goff, with the same 
exception as to the Back Street, and the store was continued 
in use until it was destroyed by fire about April 29, or ·30th, 
1940 (R., p. 93). Immediately after it was burned, the town 
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again took possession of it, and an Appalachian Electric 
Power electric light and service pole was, by and with 

6* the consent of the town, placed on •the controverted strip 
of land adjoining and just north of the rock wall. From 

then until the case was tried in February, 1948, the town 
improved this Back Street, and built it up until it has become 
an important ,street of the town. The use of said Back Street 
from about 1895 or before, until about 1917, included the 
controverted strip, and said use extended up to said rock 
wall. 
- The foregoing facts were proven by witnesses known all 
over the State of Virginia for their honesty and integrity; R. 
E. ·wmiams, former Commonwealth's attorney of Buchanan 
County, Virginia, and at one time member of the State Cor­
poration Commission; vV. L. Dennis, for many years Clerk of 
Buchanan County, Virginia; George 0. McGuire, W. Clyde 
Payne, and Reece McClanahan, former mayors of the town 
of Grundy; V. C. Smith, member of the House of Delegates 
of Virginia; and old citizens whose statements breathe truth 
and honesty with every breath, such Anderson Elswick, 
Carl E. Looney, Levi Clevinger, and others; and the above 
detailed evidence was not controverted. 

In further reference to the plat filed by Belcher, the 
surveyor, it is pertinent to note that, after M. L. Goff bought 
the property from "r· L. Dennis, he constructed a building, 
lying between Slate Creek and Back Street, labeled ''"\Vig­
wam" on said plat, thus, arbitrarily, and without anything 
whatever to tie to, fixed the northern line of Back Street by 
the construction of the southern wall of his Wigwam build­
ing. A sidewalk was then built south of this ·wigwam build­
ing, taking up 4 feet along the north line of Back Street. 
Goff then attempted arbitrarily to establish the north line of 
the taxi stand lot, and did this by the subterfuge of convey­
ing the lot to I. S. Ratliff, wife of A. M. Ratliff, who held it 
some few months and reconveyed it to M. L. Goff. Goff was 
dead at the time of the trial, but A. M. Ratliff frankly 

stated that neither he nor his wife paid Goff anything 
7• •when the lot was conveyed to I. S. Ratliff, and Goff 

paid them nothing when the lot was reconveyed to him. 
These deeds fix the width of the taxi stand lot at 26 feet, 
which covers the controverted strip of land about 4.9 feet iu 
width. 

TITLE. 

It is believed that a brief history of the title to this land 
will assist the court, so question of title is discussed first. 
Beginning with the year 1905, this is as follows: 
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By deed dated August 10, 1905, and recorded August 22, 
1905, in the Office of the Clerk of the Circuit Court of 
Buchanan County, Virginia, in Deed Book 30, page 20, R. E. 
Williams and wife conveyed to W. L. Dennis a certain lot or 
parcel of land in the town of Grundy, • • • "excepted from 
the operation of this deed and not hereby conveyed the public 
alley running parallel with and near Slate Creek.'' This deed 
is set out in full ( R., p. 129). 

By d~ed dated May 24, 1924, and recorded May 28, 1924, in 
said clerk's office, in Deed Book No. 58, page 441, "\V. L. 
Dennis and wife conveyed to M. L. Goff, the same lot with 
the same exception-Deed copied in full (R., p. 2 & 3). 

By deed dated August 25, 1938, and recorded October 18, 
1938, in said clerk's office in Deed Book No. 79, page 298, M. 
L. Goff and wife, conveyed a lot to I. S. Ratliff, but this was 
conveyed by different description. ·wmiams had conveyed to 
Dennis and Dennis to Goff all of the land from the present 
bus terminal on Main Street, in Town of Grundy, to Slate 
Creek, excepting the Alley. M. L. Goff and wife merely con­
veyed from the bus terminal lot to an arbitrary point fixed 
by. them as the south line of the alley, being eighteen feet 
from the building built by them on the bank of Slate Creek, 
known as the ''Wigwam.'' By their deed to Ratliff they 

attempt to arbitrarily make the width of the alley 18 feet 
s• and the width of their lot 26 feet. ""This deed was intro­

duced, ( R., p. 51) and is a part of the record. 
By deed dated February 13, 1943, and recorded in said 

Clerk's office in Deed Book 94, page 69, I. S. Ratliff and hus­
band reconveyed to M. L. Goff last above mentioned lot. by 
same description. Said deed was introduced, (R., p. 51) and 
is a part of the record. 

The lack of good faith of M. L. Goff is quite apparent from 
the subterfuge or sham to which he resorted in order to at­
tempt to obtain a public record of the width of his lot cover­
ing the controverted strip. The deed from M. L. Goff to I. S. 
Ratliff, dated in 1938, and deed from I. S. Ratliff to l\L L. 
Goff, dated in 1943, conveys or purports to convey a lot front­
ing 26 feet on Main Street.. A. M. Ratliff, husband of I. S. 
Ratliff, testified as to these deeds. He stated that no con­
sideration was paid for either of these deeds, and that the 
conveyance was made to his wife for convenience. The de­
scription of 26 feet which the lot is described as fronting on 
Main Street, first appears in any record in the deed from M. 
L. Goff and Trula Goff, his wife, in 1938, and this 26 feet is 
purely arbitrary and based on nothing except the a.pproxi-
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mate northern location of a shed or· small addition which V .. 
C. Smith placed out in the- Back Street, according to his own 
statement, after he rented from Dennis, and on the. witness 
stand he and Dennis both admitted frankly that they had no 
claim whatever to this controverted strip, and Smith stated 
he only placed the addition out there: temporariiyr 

M. L. Goff died May 17 r 1944, leaving a will daie'd March 
30, 1944, probated June 6, 1944,. and :recorded in Will Book 
2, page 12"9;. by which he · bequeathed. and devised unto his 
wife, Trula Goff ''during her natural life, or so long as she 
remains my widow, for the benefit of herself and our child­
ren, all the rents, royalties and profits from all of my 

real estate wheresoever situated or located, with all 
9• *the rightS' . and remedies for the collection of same.'' 

The will is. ·s.et out in full (R., p .. 18 and 19). 
It will be seen from a reading of the deed from Williams 

to Dennis that R.. E. Williams, in 1905, being the owner of 
the entire lot through which the public traveled ( from pre­
sent bank building to Slate Creek) recognized that the Town 
of Grundy had,. prior to that time, acquired a right of way 
for alley or street through said property. Whether this had 
been acquired by written dedication and acceptance, or by 
mere user and accepiance by the public for more than twenty 
years, was unknown. It was proved by W. L. Dennis that it 
was used when he first came to Grundy in 1895, or ten years 
prior to conveyance by Williams to Dennis, but how long 
prior to that time it was used Mr. Dennis did not know. 
Recognizing the rights of the town, Mr. Williams attempted 
to rededicate said alley to the town by excepting same for the 
benefit of the public in his deed to Dennis. Though he speci­
fied no width of the alley, both Mr. '\Villiams and Mr. Dennis 
stated at the time of the conveyance that the south line of 
said alley ( the only line in dispute in this case) ran with a 
rock wall, and ·with the fence of Mr. ·Williams' garden. Both 
stated positively that the alley was used by the public to the 
rock wall and fence on the south side. In response to the 
question: ''Where was the south line of that Back Street or 
alley where you excepted t" Mr. Williams stated: "It was 
along the rock wall, that is the part that was used and was 
used then for years." (R., p. 147). And (R., p. 142-3-4), be 
states: That he has lived in Grundy since 1903; that he lived 
on a lot just beyond and adjoining the bank building; that 
the lot in controversy was a part of the lot he originally 
owned; that when he first came here the alley "was used by 
anybody that wanted to use it, the public generally, to haul 
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over and travel over, and a good deal of it was used by 
10* hitching *racks for horses."; that "it was used up to 

that wall' '-a rock wall on the north side of the store 
building and on the south side of the back alley-; that he 
had a coal house and plank fence enclosing the garden on up 
the back street about in line with the rock wall; that the 
public used the fence-hitched to it until they tore it down; 
that this fence was "at the edge of it" (the alley). On top 
page 145 he again states that the rock wall was "on the south 
line of that street.'' The location of this rock wall was 
shown by the map made by C. B. Belcher to be the south line 
of the back street as claimed by the TO\vn. Trula Goff claims 
about five feet to .the north of this old wall. 

W. L. Dennis states, (R., p. 126) that he crune to Grundy 
on July 6, 1895, or 53 years prior to the date of the trial; 
that the alley was there and used as such when he came to 
Grundy, ( R., p. 128). When asked why the exception of the 
alley was put in the deed from ,villiams to him, he stated: 

''Well, that was considered the public alley and public 
passway, highway." 

On page 131, Mr. Dennis identified the rock wall as the south 
line of the alley, in the following testimony: 

Q29. '"vVhere was the south line of the back street at that 
time? (when lot conveyed to him) 

A. '' "\\7 ell that would be, I reckon, when this building was 
there then that little fill had been built there. 

Q30. ""\Vhat kind fill? 
A. "It was loose rock wall is my recollection, built up 

something like two feet high. 
Q31. "\Vhere was the street that was used there, did it go 

up to the rock wall or to the building or where Y 
A. "That street they generally used the whole street back 

there as a public back street. 
11 • Q32. "Up to what poinU 

A. ''Up about as far as the end of the building, the 
rock wall. 

Q33. '' Did the street come to the rock wall! 
A. "That old street there was used by the public. 
Q36. ''You mean clear up to the rock wall Y 
A. "Yes." 

In cross-examination as to the width of the alley, he ex­
cepted in his deed to Goff, Mr. Dennis, (R., p. 133) stated: 
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"I don't know that anything was said about how wide, just 
excepted the back street, which was a back street when I first 
came here, was all used from this south side of this building 
back down to where the bank slopes down to the creek. I 
would say it would be from 20 to 30 feet wide when they first 
used it back there'' • • * 

And on bottom page 134 states practically same as to width . 

.At the time Vv. L. Dennis bought the property from R. E. 
Williams, there was a small store building situat_e on the lot 
now owned by M:. L. Goff's estate. Dennis rented this build­
ing to V. C. Smith from about the year 1916 (R., p. 151), to 
about 1920 (R., p. 155). V. C. Smith states (R., p. 156) that 
the original store building must have been about 18 feet 
wide; that he built a little addition to the store next to the 
alley-"just boxed around of lumber, just put a frame out 
there and put a floor on it"; that it was about six feet wide­
wide enough to put a fountain in-six to eight feet. V. C. 
Smith further states (R., p. 153-4) that a wall was laid up 
along by the edge of the original store building out of more 
or less split rock; that this wall was something like a foot 
and a half to two feet from the store building; that the public 
used the back street right up to that wall at that time and up 
until he put the little building or addition up along by the 
side of the building~ And on page 146 he states that he 

extended the little addition out into what they ( the 
12• :public) had used, they used it principally *hitching rack; 

that the extension or addition took in the rock wall, 
what had been used for hitching rack and beyond that; .and 
that h·e · didn.'t think he asked anyone -about using it except 
Mr. Dennis. 

Mr. Dennis :stated in reference to the little addition that 
Verne C. Smith put a little building there, must have been 
seven or eight feet {R., p. 132}, and on page 135, when asked 
whether he claimed the land that Smith built that house on 
(addition), he stated " No. " 

Carl Looney testified (R., p. 117) that he first began to 
come to town (Grundy) about· thirty-four years before the 
trial; that at that time there was :a rock wall a. foot or two 
from the 'Original building; that the alley adjoined the .rock 
wall; that the rock wall ended pretty close to where the store 
building was, then continuing about that rock wall line up 
Slate was a hitching post, plank fence ; that this plank fence 
was just about on · that line clean to the rear of "Williams' 
garden. Looney.states that Verne Smith put the addition on 
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the building in 1917; that he doesn't think it would be over 
seven feet; that it was built beginning at the rock wall and 
running north into the, street as it had been used all the time, 
took in the rock wall. ,Vhen asked '' how much of the street 
do you think it took inf'' he replied, "'It couldn't have taken 
in more than eight feet. He states that the building burned, 
and since that time it ( the controverted strip) has been used 
by the general public. 

Anderson Elswick states that he was 73 at the time of the 
trial, and was born in Buchanan County; that he was about 
25 years of age when he started coming to Grundy; remem­
bers the alley and hitching horses on side next to the store ; 
that there was a rock wall there and hitching post two or 
three feet from it, to which the public hitched their horses. 

L. V. Clevinger states (R., p. 137) that he had been 
13* coming to Grundy, fifty years or more, (R., p. 139) that 

he used to hitch horses right up beside the house­
pretty close to the house (R., p. 140) maybe a foot and a half 
or two feet of it; that the hitching rack was along the side of 
the building before Verne Smith put the addition to it-hitch­
ing raek didn't take up more than a foot. 

It will thus be seen six people fix the south line of the alley 
as being used to the same place. Four of them-R. E. "\Vil­
liams, W. L. Dennis, V. C. Smith and Carl Looney, all state 
positively that the alley was used right up to the rock wall, 
and, with the exception of the time the little addition which 
Verne Smith built was there, has been used all the time in 
the same , way to that line. Anderson Elswiek and L. V. 
Clrnng.er also remember the rock wall and hitching rack, but 
were less definite as to the extent of the user. Neither Wil~ 
Iiams nor Dennis, grantor and grantee in deed in 1905, 
claimed that the lot conveyed extended beyond ihe xoek wall, 
but both agreed that said r.ock wall .and garden f.ence of Wil­
liams was the line between the land claimed by th.em and the 
public alley, and who should know better than they? 

Defendant in Error contends that the exception of an alley 
in the deeds from "\Viniams to Dennis and from Dennis to 
Goff is void hecause no width is given. 

In the case at bar the ·width .of the alley is not in .con­
troversy-merely the establishment of the south line of ,said 
alley, or ·street. ·The case of Oom1no'l'l!Wealth of Va. Ex. Rel. 
State Highway Commissioner .of Virginia, v. T. D. Kinzie 
et ,al ( Tazewell County-1936) the Court ·said: 

·'''In .locating a highway, -the highest .degree of certainty is 
not required. If places are designated which will enable per• 
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sons familiar with the locality to locate the way with reason­
able certainty, the description will be deemed ·sufficient.'' 

In the case at bar the alley is located merely as 
14"' ''parallel to •and near Slate Creek'', but it is contended 

that this is sufficient-that as a matter of fact, even 
though no exception at all had been in the deed, under Sec­
tion 2039 (32) Code of 1942, this is not necessary. This sec­
tion states : 

'' ·where a way has been worked by road officials as a public 
road and is used by the public as such, proof of these facts 
shall be prirnq, fa,c.ie evidence that the same is a public road. 
• • • And iit ijll such cases the center of the general line of 
passage, conforming to the ancient landmarks where such 
exist, shall be presumed to be the center of the way, and in 
the absence of proof to the contrary, the width shall be pre­
sumed to be thirty feet.' ' 

No contention was made in this case that the way had not 
been worked by road officials-but it was definitely proved 
that it had been so worked since 1940 at least. This was 
proved by the testimony of three of the Town's past mayors 
-W. Clyde Payne, who took office in 1939, about 1940 filled 
in holes in the street and made it passable (R., p. 96); Geo. 
0. McGuire, who took office on September 1, 1941, states, (R., 

. p. 100-101) that he was mayor for four years; that they filled 
up holes in the street ,several times ; had truck to haul rock 
and gravel; got steam shovel and put it down in the creek 
and put sand and gravel on the road, and had Mr. McClana­
han and two of his boys spreading it out; that they improved 
it right up to the light pole (Appalachian Power Company 
electric light pole) ; and that he thinks this was done '' right 
about the last part of my first term-in the summer-which 
would have been the summer of 1943. R. M. McClanahan 
states (R., p. 59) that he took office as mayor September 1, 
1945, and served two years; that he had the road scraped and 
hard surf aced. As to the use by the public as a road as here­
tofore stated, this has been definitely proved for period of 
fifty-three years. These facts having been established, the 
Defendant in Error has certainly not proved that she has any 

title further to the north than the rock wall, but on the 
15* other hand, the Town has •definitely proved that said 

rock wall was the south line of the alley. It was not 
encumbent upon the town to prove even this. Having proved 
the use by the public, and that the town had worked said lot, 
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then the burden was upon Defendant in Error to prove the 
location of her line rather than upon the Town to prove 
where its line was. In other words, the presumption is that 
the right of way of the Town is 30 feet wide, and the burden 
is upon Defendant in Error to prove otherwise. M. L. Goff, 
husband of Defedant in Error, prior to his death, arbitrarily 
fixed the north line of the back street 26 feet north of where 
she claims the south line to be located, and 41/2 feet north of 
the rock wall. This rock wall is still there, a few inches 
under the top of the present ground, (R., p. 47). 

It is the contention of the Petitioner that the Town had 
perfected its title to the strip of land in controversy in 1905, 
when the then owner of the land and his vendee agreed on 
where the line of the alley ran on the side in controversy, and 
if the Town had not at that time perfected its title, that this 
title was certainly perfected in 1915, before V. C. Smith put 
the addition on, as was proved by Dennis. 

NO TITLE BY ADVERSE POSSESSION CAN BE 
ACQUIRED IN A PUBLIC STREET: 

Neither Mr. Dennis nor his tenant, V. C. Smith, ever made 
any claim to the laud covered by the addition constructed by 
V. C. Smith taking in a part of Back Street. 

This seems to have been the law in Virginia since the case 
of Taylor v. Commonwealth (Jan. 1878), 29 Gratt. 780, in 
this case the Court said : 

'' A valid dedication of a street to the public use, perfected 
by acceptance, as the instruction supposes, makes it a high,.. 
way, an unlawful obstruction of which is not legalized by 
lnpse of time. The three instructions asked for by the Com­
monwealth were properly given by the Court._" • • * 

16* Nor can there be any doubt of di.fficulty in •the case as 
to the question of law in regard to the effect of lapse of 

time and adverse possession upon the public right.'' * * * 

Syllabus 7-same case: 

'' The streets of the city of Manchester having been dedi­
cated to the public by ,villiam Byrd, when he laid off the 
town, and this dedication having been accepted by the act of 
the House of Burgesses in November, 1769, the streets are 
public highways; and any occupation of a street, or a part of 
a street, by the owner of an adjoining lot, however long con-
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tinued, cannot give such occupant a right to hold it, or bar 
the right of the public to the use of the street to its full width 
and extent.'' 

In this case defendants had been indicated for nuisance for 
obstructing street in :Manchester. House and its enclosures 
had been there for sixty years. City Council directed that 
the enclosures be removed and defendants asked for injunc­
tion to prevent removal. 

Case of Norfolk v. Chamberlaine (1877), 29 Gratt. 534: 

''It is well settled that a street in a city or town is a public 
highway. The word ''highway'' is considered as the genus 
of all public ways, so that a common street in any city or 
town, being common to all people is a public highway. Angell 
on Highways, Sec. 24, p. 19, and notes. 

'' Public streets, unless there be some special restrictions 
when dedicated or acquired, are for the public use, and the 
use is none the less for the public at large as distinguished 
from the municipality, because they are situate within the 
limits of the latter. In other words, public streets are not 
the property of the municipality, but of the public at 
large.'' * • • 

In this case Chamberla.ine had occupied part of the street 
with wall and steps under unauthorized permission of city 
council. Court held city not estopped as act of council 1,ltrn 
vires. 

Buntin v. Danville, 93 Va. 200: 

Syllabus 2-
,' When dedication has become complete and irrevocable, 

no obstruction of the subject of the dedication, and no 
encroachment upon it by the original owner or any one else, 
for any length of time, will affect the dedication or impair 
the rights of the public to it, unless the land so dedicated has 
been abandoned by the public, or by the proper authority. 
Time does not run against the State, nor bar the right of the 

public.,, ,a, e • 

17* "In this case porch or old hotel projected several feet 
beyond the wall and over the ground in dispute, and 

when the new hotel was built three verandas extended beyond 
t.he wall. The Court said: 
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''No such encroachment or obstruction could any more effect 
the right of the public than the awnings, windows and 
verandas that are to be seen. projecting over the sidewalks 
from houses in every city: Nor does. it matter how long a 
time the porch or veranda so hung over the ground or 
obstructed it. No title by adverse possession could be acquired 
to it. Time does not run against the State nor bar the right 
of the public..'' 

Cities Taylor's Case, Norfolk City v. Chamberlaine, Yates v. 
Warrenton, 84 Va. 337, and others. 

Bellenot v. Richmond, 108 Va. 314: 

Quotes from Buntin v. Danville as above, and cites the 
other three cases. Distinguished from case relied on br 
plaintiff by saying: 

"So far as that case holds that the statute of limitations 
constitutes a bar to the right of the city to recover; it is in 
conflict with the current of authority in this State.'' · 

Virginia Hot Springs Co. v. Lowman, 126 Va. 42~to same 
effect; Also Basic City v. Bell, 114 Va. 157. 

Supervisors v. N. & W. Railway Co., 119 Va. 763: 

'' When the dedication is implied from the long and con­
tinuous use by the public for the prescriptive period of 
twenty years, and there has been acceptance by competent 
authority title to a right of way for a. public road may be 
obtained by presci"iption. Com't v. Kelly, 8 Gratt. (49 Va.) 
632. ,, 

POSSESSION. 

Petitioner having proved title to the strip of land in con­
troversy, the next question is who was in possession. 

The contention of petitioner is that, as soon as the building 
ing on the lot, including the addition thereto which jutted out 
over the street, burned, it took possession of that part which 

had been covered by the addition up to the rock wall; 
is• that the Town Council authorized *the Appalachian 

Electric Power Company to place an electric light pole 
as near the rock wall as possible and on the line claim~d by 
the town, and that W. Clyde Payne, then Mayor of the Town, 
went to the place and showed the workmen whe1·e to place 
this pole. This was done in 1940, (R., p. 96) and after that 
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the street was used in the same manner all the time ; that 
said street was improved by covering same '"ith sand and 
gravel all the way over to the light pole in the summer of 1943 
-(R., p. 100-101) more than three years prior to the institu­
tion of this suit-the suit having been instituted in July, 
1947. This evidence was not controverted nor denied. The 
street continued to be used in the same manner to the rock 
wall until plaintiff had two locust posts put in the way, and 
on what she contended was the line between the alley and her 
lot, which defendants contends constituted merely a scrambl­
ing possession at most. Hassell Goff, son of plaintiff and the 
only person who could possibly be said to be representing 
the plaintiff present at the time of the controversy over the 
removal of the posts, testified that his conversation with Mr. 
McClanaha:v,~Mayor, in reference to this ''was approximately 
around July 18, 1946," (R., p. 7) and (R., p. 12) he states: 

''I don't recall who put the posts in, I noticed the posts when 
I came to town that day, they had been 1)1.tt iip eithe·r that 
day or the day before." (italics ours). (R., p. 13) "When 
I got to town the front one had already been removed" (R., 
p. 17) "It only stayed there a short time, a few hours?" 
A. '' That is right.'' and ( H., p. 15) '' ·when I came to town 
one had been removed and they were in the process of remov­
ing the ,second one when I halted them." The plaintiff testi­
fied (R., p. 31) that she didn't know how long the stakes were 
there before the asphalt and gravel were put in "one stake 
didn't stand there longer than a week, but the other stake 
stood there longer than that, maybe a month or two.'' Reece 
McClanahan states that the posts were not there long, could 

have been a day or two or longer; that he had com-
19• plaints *from the buses that they couldn't get in; that 

he thinks a bus knocked down one of the stakes, and he 
removed the other. In view of this testimony, it is insisted 
that, the town haying been in possession since 1940, this put­
ting of two locust posts in by the Defendant in Error which 
were removed within a short time by petitioner and knocked 
down by bus, did not constitute a retaking of the possession 
by Trula Goff. A mere scrambling or interrupted possession 
is insufficient to warrant recovery for forcible entry and de­
tainer. Her prior possession must have been actiuil, peaceble, 
and excli1,sive. See 13 A. & Eng. Encyc. 750; 36 C. J. S. 1154, 
19 Cyc. 1132. 

Trula Goff also contended that she was in possession of 
the controverted strip by renting same as a taxi stand and 
taxi parking over to where she claimed the line. However, 
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it was proved, and is so notorious a fact that the Court 
should have taken judicial notice of it; that at that time­
before the installation of parking meters, the taxis parked 
on all the streets and alleys of the town and everywhere, in 
fact, where they could find sufficient space. If the taxis did 
park over the. line this parking was not exclusive and peace­
able possession as the public continued to drive over and use 
the space when not occupied by a taxi. 

PEACEABLE OR FORCIBLE ENTRY. 

Conceding, for the sake of the argument, that Defendant in 
Error had possession of the controverted strip within three 
years prior to the institution of the suit, and that the peti­
tioner ousted her from this possession, then the question 
arises as to whether this ouster was forcible or peaceable. 
If peaceable and the t°'vn had title, then it is entitled to re­
tain possession. The entry of the true owner upon land is 

not unlawful if peaceable. See Admns v. Tilley, ('V. 
20* Va.), 104 S. E. 601, *where, after citing numerous au­

thorities the court said: 

'' These decisions emphatically deny that. an entry merely 
against the will of the occupant is forcible.'' 

Petitioner contends that there was absolutely no proof of 
force, threats, multitude of people, or putting in fear in this 
case-it was merely a re-entering against the will of Trula 
Goff's son-the only person present; or more accurately, a 
peaceable re-entering· to which Defendant's in Error son 
objected, saying he would have to take legal action. 

One of the first definitions found in Virginia as to what 
constitutes forcible entry is found in 23 Gratt. 365 (64 Va. 
518) in note to Dobson v. Culpepver. The court cites Frank­
lin v. Geho, 30 vV. Va. 27, 3 S. E. 168, and Pauley v. Chap­
man, 2 Rob. 235. This note is as follows: 

'' A forcible entry, under our statute giving civil redress by 
summary proceedings, is precisely what would constitute a 
forcible entry for which at common law a party might be 
punished criminally. It, therefore, lies when a party enter 
on land in the possession of another, and, either by his be­
havior or speech, gives those who are in possession just 
cause to fear he will do them some bodily harm if they do not 
give way to him; whenever the entry is ''with stronghand 
or multitude of people.'' 
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We find no ca.se in Virginia where this rule of definition of 
forcible entry has been changed. 

The only.ones who could or did testify as to what happened 
and the conversation which took place at the time Defendant 
in Error contends Petitioner took possession, were W. Has­
sell Goff and R. M. 1VIcClanahan. 

On this subject Hassell Goff testified as follows : 

( R., p. 4) * • • '' I happened to be in town and I noticed 
l\fr. McClanahan, Mayor, there pulling up the stakes and I 
immediately went over and iuquir~d as to why there were 
pulling thein up and they told me they were preparing to 
surface the street and I told them those stakes were not to 
be pulled up, and be said, ''"\Ve are only going to surf ace 12 

feet of the alley" and that he didn't intend to go 
21 • *beyond the place marked by the stakes. Upon his tell­

ing me that (interrupted) 

(R., p. 5) "After be said they were removing the post at 
the time and he informed me they wouldn't go beyond that 
line with the pavement, then I told him if he did go further 
over than that, then I wanted to take some legal action or get 
an injunction to stop it, and he assured me that be was only 
going to surface the twelve feet of the street.'' 

(R., p. 6) He states that he went on home shortly after he 
conversed with Mr. l\foClanahan and came back approxi­
mately 7 o.'clock and noticed the street had been surfaced, 
etc. 

(R., p. 7) When asked whether he had any further con­
versation with any of the town officials after stakes pulled 
up, etc., he stated: 

"No one except Mr. l\foClanahan, and I just talked to him, 
more or less, trying to obtain some information. 

When asked whether he learned at whose instance the 
asphalt and improvements were placed on the lot, he stated: 

(R., p. 7) "Yes, I did, I happened to be down there one 
day when Mr. Pobst came down and instructed, he and some 
more to extend it on over to the post. 

He stated ( same page) that he didn't remember who was 
along with Mr. Pobst, and didu 't know whether Mr. Pobst 
represented the town, but (R., p. 8) states, '' Mr. lVIcClanahan 
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was present, "and (R., p. 9) states that he didn't know 
whether the town sergeant was present or not; that the best 
he remembered there were quite a few people around-didn't 
say whether they were by-standers, his friends, or who, ex­
cept that he thinks Bill Goodman, the fellow that had the cab 
stand rented from his mother, was present. His next testi­
mony as to the conversation was bottom of page 14 and top 
15, on cross examination, when he states that Mr. McCla11a­
han said, "I have plenty of room in here to put what I want, 
which is only 12 feet of pavement.'' 

R. M. McClanahan 's evidence as to the removal of the 
posts and conversation relative thereto, is as follows: 

(R., p. 64) "Was anyone there when you were there! 
'' A. Some of the taxi men and Hassel Goff came over 

22>!{c •when we were taking the posts out and objected to our " 
moving the posts and I told him we were moving them 

under the advice of the city attorney, and if there was any 
further dispute about it, to have the court settle it.'' 
• * • (practically repeated.) 

Q35. "At the time in talking to Hassell Goff, he stated 
that you said, "That is all right, we are not going to put any­
thing but a 12-foot strip of asphalt on the road at this time, 
so you needn't worry about it.'' 

A. "There wasn't anything said about that, he didn't say 
verv much about it." 

Q36. '' Did you tell him you only intended to use 12 feet f 
A. ''No, sir, I didn't. 
Q38. "Was there any force or threats used f 
A. "No, sir. 
Q39. ''No arguing t 
A. ''No-* • * 

and (R., p. 70) on Cross Examination: 
! _:, 

Q15. "And when you talking to Hassell about this, Hassell 
told you that was where they claimed their line come to Y 

A. ''Yes, sir. 
Q16. '' And he requested that you, as Mayor of the town, 

not to take any part of that lot he claimed, and improve it as 
a part of the alley, didn't he ? 

.A. "He asked me not to move the posts, that is what I 
figured he had reference to. 

and (R-77) By the Court: 



20 Supreme Court of Appeals of Virginia 

Q. "1Vho was with you at that time that was done and at 
the time you talked to Hassell Goff? 

A. '' Sherman McGlothlin was one and I don't remember 
who else but someone else with us. 

Q. '' Did Sherman McGlothlin have any connection with the 
townT 

A. "He was Chief of Police of the town at that time. 

The foregoing is all the testim~ny on the alleged taking or 
putting out of possession. Under the foregoing defini-

23* tions •of forcible entry ( or under any definition which 
we have found), we are unable to see how anyone could 

contend that there was a '' forcible entry'' in the case a.t bar. 
R. M. l\foC~anahan states positively that no force or threats 
were used, arid there is nothing in Hassell Goff's testimony 
even intimating that any force or threats were used; that he 
was "put in fear" or had just cause to fear from McClana­
han 's speech or behavior that he was in danger of any bodily 
or other harm. The chief of police of the town was there, but 
there is no showing that he spoke one word or did anything. 
Hassell Goff didn't know him, and stated that he didn't know 
whethe.r he was present or not. ·when Hassell Goff was asked 
if he talked to any other official of the town he stated: ''No 
one except l\fr. McClanahan, and I just talked to him, more 
or less; trying to obtain some information.'' According to 
Hassell Goff's own testimony, his only reason for not further 
protesting was that R. M. McClanahan told him he was only 
going to ha.rd surface 12 feet of the alley, which R. M. Mc.: 
Clanahan emphatically denied. At most this could only con­
stitute a misrepresentation, but could certainly not constitute 
force or forcible entry. According to the testimony of R. M. 
:McClanahan at the time the controversy over the removal of 
the posts took place, he and Sherman McGlothlin and one 
other person he thought were present. Hassell Goff testified 
that on one occasion Mr. Pobst was present, but this seems 
to have been on a different occasion. He says, "I happened 
to be down there one day" but just when that was no one 
says-whether before or after the posts were removed. 

The foregoing facts are all the facts in reference to the 
forcible entry and, as can be plainly seen, are uncontroverted 
In other words, we are fully cognizant of the conclusiveness 

of a verdict of the jury as. to questions of fact; in the 
4 • case here, there is 8 no controYersy as to any of the 

material facts and, hence, the matter becomes a ques­
tion of law. 
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At Con:unon Law, there seems to be no doubt but that a 
forcible entry is such only where it is 11iade with actual physi­
cal force. See 22 Am. J ur. pages 926-927, as follows: 

'' Since the primary purpose of actions of forcible entry 
and detainer is to prevent a breach of the ·peace, it is well 
settled that under the British statutes and in those jurisdic­
tions in which the definition has not been broadened by legis­
lation or judicial construction, a forcible entry is such only 
where it is made with actual physical force in and upon the 
premises, or by violence directed or threatened against 
the person in occupancy. It signifies only such entry as is 
made with a strong hand, with it-nits·ual weapons, or with an 
unusual number of servants or attendants, and with menace 
to life or limb. Consequently, an entry without force by a 
party entitled to possession, or an unlawful entry without 
actual force, violence, or menaces, which has no force other 
than the law implies in every trespass, is not a forcible entry 
within the meaning of the statutes. Many entries may, there­
fore, be plainly unlawful, and yet not give rise to a proceed­
ing for forcible entry and detainer, although it is without 
contradiction that every forcible entry as above defined is 
unlawful. This distinction accounts for the failure of the 
plaintiff to recover, in some instances, where he has declared 
upon a forcible entry and bas given evidence of an entry that 
is merely unlawful. In some jurisdictions, however, the 
courts have widened t11e conception of forcible entry to in­
clude the obtaining of land by fraud, stealth, or other unlaw­
ful means, as well as by actual violence." 

In Virginia we have no statute to include the obtaining of 
land by fraud, stealth or other unlawful means, so it would 
seem clear that Virginia follows the old common law, and 
requires physical force or other circumstances, as above 
detailed. 

To the same effect, see 36 C. J. S. page 1156, as follows : 

"As a general ru]e, to render an entry forcible it must be 
accompanied either by actual violence, or by circumstances 
tending to excite terror in the owner or other persons in 
possession, and to prevent them from maintaining their 
rights. There must be at least apparent violence or some 
unusual weapons, or the attendance of an unusual number 
of people, some menaces or other acts giving reasonable 
cause to fear that the person making the forcible entry will 
do some bodily harm to those in possession, if they do not 
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give up the same. An entry merely against the will of the 
occupant is not forcible." 

25* * And see a similar quotation on next page of 36 
C. J. S. (page 1157) under the heading "Threats and 

Appearance of Violence." 

As has been hereinbefore stated, we find no late Virginia 
case directly on the point. 1Ve do find, however, a case in­
volving the same principle. vYe refer to the case of Shorter 
v. Shelton, 183, Va. 819, decided in 1945. In that case, the 
question at issue concerned the rights of a landlord entitled 
to possession of the leased premises. In that case, Mrs. 
Shorter did not claim that she was entitled to possession of 
the room from which she was evicted, hut claimed that Shel­
ton, the owner of the hotel, had wrongfully evicted her from 
the room by force and violence. In other words, he had made 
a forcible re-entry. The facts, as claimed by Mrs. Shorter, 
were that, about noon, Shelton, accompanied by three of his 
employees, knocked at Mrs. Shorter 's door; that she opened 
the door slightly, whereupon, Shelton placed his foot in the 
opening and forced his way into the room_; that Shelton's 
servants then removed :Mrs. Shorter's effect from the room. 
Mr. Shelton's evidence was practically to the same effect. He 
stated that, after Mrs. Shorter had opened the door in re­
sponse to this knock, be placed his foot in the opening to pre­
vent her closing the door, and that she offered no physical 
resistence to his entrance into the room, although she did 
vigorously protest against the removal of her belongings. 

At page 825, Mr. Justice Eggleston, in delivering the 
opinion of the Court, said: 

'' At common law a landlord, entitled to possession of the 
leased premises which were being wrongfully withheld from 
him, had the right to make re-entry by such reasonable force 
as was necessary, short of that ·which threatened death or 
serious bodily harm, to regain possession. Allen v. Gibson, 4 
Rand. (25 Va.) 468, 471; Restatement of the Law of Torts, 
Vol. 1, section 87, pp. 204-5 ; 32 Am. J ur ., Landlord and 
Tenant, section 1010, p. 847." 

And on pages 826 and 827, the Court said : 

26• *"It will be observed that the statute does not in 
express terms deprive the owner of the common-law 

right to take possession by reasonable force of premises to 
which he may be entitled." 
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vV e can see no distinction from the foregoing principle 
when applied to landlo.rd and tenant than wlren applied to 
owner and trespasser. Trula Goff, and her husband before 
her, and vV. L. Dennis, by his tenant, V.. C. Smith, had for 
years trespassed upon and used the Back Street of the town 
of Grundy, and the Town had repossessed same in 1940, as 
hereinbefore detailed, and had continued in possession until 
the year 1946, when Trula Goff drove two stakes about five 
feet out into the Back Street, 

The case of Wiles v. Walker, 88 vV. Va. page 147, 106 S. E. 
423, was an unlawful entry and detainer case. A comparison 
of the West Virginia statute on unlawful entry and detainer 
( Sec. 5413, 1937 Code of West Virginia) with the Virginia 
statute (Section 5445) reveals the fact that the pertinent 
language in both statutes are identical. The four syllabi in 
this case are as follows: 

1. In an action of forcible entry and detainer, wherein the 
relation of landlord and tenant does not exist, and the entry 
of the defendant was peaceable, without violence or threats 
of violence, express or implied, under claim of right and color 
of title, the right to possession depends upon the true owner­
ship of the land. 

2. Though an action of forcible entry and detainer relates 
only to possession and does not settle or adjudicate title, yet, 
where the entry of the defendant was peaceable, the result 
may depend and turn on proof of title as showing the one 
entitled to the possession. 

3. The mere fact that the entry was against the will of the 
plaintiff does not constitute it a forcible entry, if in other 
respects it was peaceable. 

4. In such action the plaintiff carries the burden of proof, 
and cannot prevail, unless, by a. preponderance of the evi­
dence, he shows a possessory right superior to that of the 
defendant. 

27* • A microscopic search of the evidence in the case at 
bar will reveal no violence, threat, intimidation, show of 

numbers, or any other fact, or even circumstances which will 
measure up to the requirements as laid down in the \Viles 
case, in the general law and the early Virginia cases herein­
before cited. 

The last several pages of this petition has dealt with the 
question of forcible entry, and on the theory that Trula Goff 
was actually in possession of the controverted strip in 1946, 
when the two stakes were by her driven out into the street, 
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and all of said argument has been based upon sbsolutely the 
most favorable view which Trula Goff can claim. As a matter 
of fact, however, it is c1early shown by the evidence that 
'l'rula Goff had no possession whatever of the controverted 
strip. She merely drove two locust stakes about 5 feet out 
into the street. These stakes were driven into where the road 
had been surf aced. There is an immaterial conflict as to just 
how long these stakes remained, as has been hereinbefore 
detailed. ·whether they remained a few hours or a few days 
is immaterial. At most, it was merely a temporary or 
scrambling possession, which is not recognized as a posses­
sion on which even an action of unlawful entry and detainer 
can be based. At no time since April, 1940, had Trula Goff 
had actual, peaceable and exclusive possession of the con­
troverted str~P. of land. Such possession, if any, as she may 
have acqufred by the driving of the stakes into the street, or 
by the par.l~ing of taxis on the edge of Baek Street, was 
shared in by the· general public. 

If, the ref ore, any force was used by the Town (but there is 
110 evidence of such force) it was only in furthering the effort 
of the Town to maintain its possession which it had and held 
~:dnce 1940. 

See 141 A. L. R. page 251, commenting on American 
~8* Law •Institute, Restatement of the Law of Torts, Vol. 

1, Sections 88-96, as follows: 

'' As a matter of procedural fact the question in such cases 
is usually as to the sufficiency of the possession of the person 
whom the owner seeks to oust to bring suit for the latter's 
forcible entry. In commenting on the "privilege" described, 
existing only when the re-entry is made for the purpose of 
regaining -the possession of land, the Restatement on page 
205 says that to avoid the literal application of the statutes 
of forcible entry and detainer, the courts have treated the 
actor ousted from possession under the conditions stated as 
still in possession of the land, thus regarding his forcible re­
entry as the use of force in defense of his possession of the 
land rather than a violation of the statutes." 

IN CONCLUSION, we submit that plaintiff's evidence is 
absolutely insufficient to sustain the verdict of the jury. Con­
ceding, for the sake of the argument, that everything proved 
by Trula Goff is true, the only verdict which could have been 
rendered would have been for the Town of Grundy. The 
verdict of the jury was plainly wrong. 

'' ,vhile a verdict of a jury, confirmed by the trial court, is 
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potent, it is not insurmountalJle, and it is the duty of the 
Supreme Court of Appeals to set aside a verdict where the 
same is not justified by the law and the evidence." Anierican 
Legion v. William Byrd Press, 168 Va. 1, 190 S. E. 140. 

""\Vhile the Supreme Court of Appeals recognizes the ' 
weight which should be given to a jury's verdict, confirmed 
by a judgment of the trial court, it will not hesitate to re­
verse when they are not supported by the evidence." South 
Hill Motor Co. v. Gordon, 172 Va. 193, 200 S. E. 637. '' ,v e are aware of the force of a verdict of a jury which is 
sustained by the court, but this court has never hesitated to 
exercise its power to set aside a jury's verdict and reverse 
the judgment of the trial court when it thought them clearly 
wrong. Boswell v. Lipsconib, 172 Va. 33, 200 S. E. 756. 

''It is as obligatory upon the Supreme Court of .Appeals 
to set aside and reverse a verdict and judgment based upon 
inadequate and inconclusive evidence, as it is to uphold and 
affirm such verdict and judgment which is in accord with the 
evidence. This it cannot hesitate to do when, in its judgment, 
it attains the ends of justice and right.'' Perry v. Dixie 
Guano Co., 175 Va. 426, 9 S. E. (2d). 302. 

29• *For the foregoing reason, it is respectfully sub-
mitted that a writ of error and supersedeas should be 

awarded herein, to the end that the judgment complained of 
should be reviewed and reversed, and final judgment entered 
in favor of the defendant, the Town of Grundy. 

Counsel for petitioner hereby certify and state that, on 
September 29th, 1949, in the~ to,vn of Grundy, Virginia, ,ve 
delivered to George C. Sutherland, of. opposing counsel for 
Trula Goff in the Trial Court, a copy of this petition. 

Counsel for petitioner further state that this petition is 
being presented to and filed with Mr. Justice A. C. Buchanan, 
Tazewell, Virginia, and if writ of error is awarded, this peti­
tion is adopted as the opening brief of Counsel for Petitioner. 

Respectfully submitted, 

POBST & COLEMAN, 
Attorneys for Town of Grundy. 

·we, both being attorneys of the state of Virginia, residing 
at Grundy, Virginia, and being duly qualified to practice in 
the Supreme Court of Appeals of Virginia, do state that, in 
our opinion, the judgment complained of in the foregoing a.nd 
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hereto annexed petition ought to be reviewed and reversed. 
Given under our hands this September 29, 1949. 

H. CLAUDE POBST. 
MARJORIE COLEMAN. 

Received September 29, 1949. 
A. C. B. 

"\Vrit of error and supersedeas awarded. No bond required. 
~rhis November 2, 1949. 

Received November 4, 1949. 

RECORD 
VIRGINIA: 

A. C. BUCHANAN. 

M. B. Yv. 

In the Circuit Court of Buchanan County. 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 

SUMMONS IN UNLA "\VFUL ENTRY AND DETAINER. 

Pleas before the Circuit Court for the County of Buchanan, 
on ............ , the . . . . . . da·y of ............ , 1949. 

Present: The Honorable Frank vY. Smith, Judge presiding. 

BE IT REMEMBERED, that heretofore, to-wit, on the 
24th day of May, 1947, the following summons in unlawful 
entry and detainer was duly served upon the defendant by 
H. M. Keen, Deputy for G. B. Keen, Sheriff of Buchanan 
County, Virginia, by delivering a duplicate copy thereof to 
R. M. McClanahan, Mayor of said Town of Grundy, which 
said notice is in the words and figures following, to-wit: 

In the Circuit Court for Buchanan County, Virginia. 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 
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SUMMONS IN. UNL.A "\VFUL ENTRY AND DET.A.IN,ER. 

page 2 } The Commonwealth of Virginia: 

To the Sheriff of Buchanan County,-Greeting: 

vVe command you, that you summons The Town of Grundy, 
a corporation, to appear before the Circuit Court for 
Buchanan County, Virginia, at the courthouse, in the court 
room, on the first day of the next term of said court, as fixed 
by law (14th day of July, 1947), to answer the complaint of 
Trula Goff, that the said Town of Grundy is in possession 
and unlawfully detains and withholds from her, the said 
Trula Goff, the possession of a certain lot and parcel of land, 
situate, lying and being within the corporate limits of the 
Town of Grundy, Virginia, and bounded and described as 
follows: 

BEGINNING at a stake in the edge of Main Street, 3112 
feet Northeast of a locust, near the Northwest Corner of the 
R. E. ·wmiams dwelling house, thence S 79 30 E 52.8 feet to 
a stake; thence N 5 30 E 87.5 feet to a stake in Slate Creek, 
thence down Slate Creek, N 79 30 W 52.8 feet to a stake in 
Slate Creek, thence S 5 30 W 87.5 feet to the BEGINNING. 

The entry whereof, and possession by the defendant the 
said Town of Grundy so unlawfully withheld from the said 
plaintiff has been within three years. 

And have then and there this writ. 

WITNESS, Jennings L. Looney, Clerk of our said Court, 
at the Courthouse, the ?2nd day of May, 1947, and in the 
171st year of the Commonwealth. 

JENNINGS L. LOONEY, 
Clerk. 

page 3 r And at another day, to-wit: 

Circuit Court of the County of Buchanan, on Tuesday, the 
15th day of July, in the year of our Lord, nineteen hundred 
and forty-seven. 

Present: The Honorable Frank 1'T. Smith, Judge. 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 
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ORDER (EJECT:MENT)-CASE NO. 703. 

This day came the plaintiff by counsel and moved that this 
case be continued until the October term next and the defen­
dant did not oppose said motion; therefore, the court doth so 
order. 

And at another day, to-wit: 

Circuit Court of the County of Buchanan, on Tuesday, the 
21st day of October,- in the year of our Lord, nineteen hnn­
dred and forty-seven. 

Present: The Honorable Frank W. Smith, Judge. 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 

ORDER. 

This day came the plaintiff by her attorney, and also came 
the defendant, by its attorneys, and the defendant asked 

leave of the court to file its plea of not guilty, which 
page 4 ~ leave was granted, and said plea is here filed in 

open court; and upon said plea issue is joined. 

And this case is continued. 

The Plea of Not Guilty, filed by defendant, is in the words 
and figures following : 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 

PLEA OF NOT GUILTY. 

The said defendant, by its attorney, comes and says thaf 
it is not guilty of the trespass in this action laid to its charge, 
or any part hereof, in manner and form as the plaintiff ha th 
complained. 

And of this the said defendant puts itself upon the country. 

H. CLAUDE POBST 
MARJORIE COLEMAN, p. d. 
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And at another day, to-wit·: 

29 

Circuit Court of the County of Buchanan, on Tuesday, the 
13th day of April, in the year of our Lord, nineteen hundred 
and forty-:eight. 

Present: The Honorable Frank W. Smith, Judge. 

page 5 ~ Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 

ORDER (EJECT~IENT)-CASE NO. 703. 

This day came the plaintiff in person and by counsel and 
also the defendant by its counsel and the defendant having 
heretofore, at a former term of court, filed· its plea of not 
guilty, and issue being joined between the plaintiff and the 
defendants, thereupon came the following jury, to-wit: George 
vV. Keen, John B. Childress, James George, Bart Elswick, 
Claude vV. Boyd, J. C. Davis and Clint Sutherland, who were 
summoned and selected as provided by law and sworn to well 
and truly try and a true verdict render on the issue joined 
between the plaintiff and the defendant, according to the law 
and the evidence. And after hearing a part of the evidence 
and adjourning time having arrived, the jury was adjourned 
over until tomorrow morning at nine o'clock. 

And on the following day, to-wit: 

Circuit Court of the County of Buchanan, on vVednesday, 
the 14th day of April, in the year of our Lord, nineteen hun­
dred and forty-eight. 

Present: The Honorable Frank ,v. Smith, Judge. 

Trula Goff, Plaintiff 
·v. 

Town of Grundy, ~ef endant 

ORDER (EJECT:0-IENT)-CASE NO. 703. 

page 6 ~ This day again came the plaintiff in person and 
by counsel, and the defendant by its counsel, and 

the same jury who ,vere adjourned over on yesterday again 
appeared in open court, and after hearing the remainder of 
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tlie evidence, the defendant by counsel moved the court that 
the jury be allowed to view the premises, which motion the 
court granted. And after viewing the premises, and adjourn­
ing time having arrived, the jury were instructed by the court 
not to converse with anyone or permit anyone to converse 
with them touching this trial, and were adjourned over until 
tomorrow morning at nine o'clock. 

And on another day, to-wit: 

Circuit Court of the County of Buchanan, on Thursday, the 
15th day of April, in the year of our Lord, nineteen hundred 
and forty-eight. 

Present: The Honorable Frank ,v. Smith, Judge. 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 

ORDER (EJECT:M:ENT)-CASE NO. 703. 

This day again came the plaintiff in person and by counsel, 
as well as the defendant by its counsel, and the same jury 
who were adjourned over on yesterday again appeared in 
open court and having heard the evidence and receiving the 
instructions of the court and hearing arguments of counsel 
for the plaintiff and the defendant, the jury ,Yent to their 
room to consider of their verdict, and after due considera-

tion returned into court having found the follo,ving 
page 7 ~ verdict, to-wit: ""\Ve, the jury, :find that the defen-

dant unlawfully withholds from the plaintiff the 
poss-ession of the lot of land described in the notice in this 
case, which is the same land described in the deed from "\V. 
L. Dennis to M. L. Goff, dated the 24th day of :May, 1924, 
and of record in Deed Book No. 58, at page 441, the descrip­
tion of which is as follows : 

BEGINNING at a stake in the edge of Main Street, 3-1h 
feet Northeast of a locust, near the N ortlnvest corner of the 
R. E. "\Villiams dwelling house, thence S 79 30 E 52.8 feet to 
a stake; thence N 5 30 E 87.5 feet to a stake in Slate Creek, 
thence down Slate Creek, N 79 30 ,v 52.8 feet to a stake in 
Slate Creek, thence S 5 30 W 87.5 feet to the BEGINNING. 

Except the eighteen (18) feet public alley, which 1s de­
scribed as follows : 
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BEGINNING at the corner of the M, L. Goff brick build­
ing, known in this record as the ·wig "\Vam building, which 
eorner is on Main Street, which is the Southwest comer of 
·said building, thence with the line of said building, S 79 30 
E 52.8 feet to the Southeast corner of said building; thence 
S 5 30 W eighteen (18) feet to a stake; thence N 79 30 "\Y 
52.8 feet to a stake in the line of Main Street, thence with the· 
line of said Main Street, N 5 30 E 18 feet to the BEGIN­
NING. 

C.H. BOYD, 
Foreman 

Thereupon the defendant by counsel expressed a desire to 
file its motion in writing at a later day of this term of court, 
moving the court to set aside the verdict of the jury in this 
case and award a new trial. This case is continued until a 

.future day of this term of court. 

page 8 } And at another day, to-wit: 

At a Circuit Court of the County of Buchanan, at the 
Court House of said court, in said county, on Monday, the 
11th day of July, in the year of our Lord, one thousand nine 
hundred and forty-nine, and in the one hundred seventy­
fourth year of our Commonwealth. 

Present: The Honorable Frank vV. Smith, Judge. 
\ 

Trula Goff, Plaintiff 
v. 

Town of Grundy, Defendant 

ORDER (UNLA vVFUL ENTRY AND DETAINER) 
CASE NO. 703 

This day came the plaintiff by her counsel and the de­
fendant by its counsel. Aud the Court having now maturely 
considered the motion of the defendant made at a former 
term of this court to set aside the verdict of the jury and 
award a new trial in this case, and the reasons in writing 
assigned in support of said motion and this day filed in open 
court, doth overrule said motion, to which ruling of the Court 
the defendant, by its counsel, objected and excepted. It is 
therefore considered and ordered hy the Court that the plain-



32 Supreme Court of Appeals of Virginia 

tiff do recover of and from the said defendant possession of 
the lot of land in accordance with the verdict of the jury here­
tofore rendered in this case, the description of which is as 
follows: 

BEGINNING at a stake in the edge of Main Street, 3-1/2 
feet Northwest of a locust, near the Northwest corner of the 

R. E. Williams dwelling house, thence S 79 30 E 
page 9 ~ 52.8 feet to a stake; thence N 5 30 E 87.5 feet to a 

stake in Slate Creek, thence down Slate Creek, N 
79 30 W 52.8 feet to a stake in Slate Creek, thence S 5 30 W 
87.5 feet to the BEGINNING. 

Except the eighteen (18) feet public alley, which is de-
scribed as follows ; · 

BEGINNING at the corner of the :M. L. Goff Brick build­
ing, lmown in this record as the Wig vVam building, which 
corner is on Main Street, which is the Southwest ~orner of 
said building, thence with the line o{ said building, S 79 30 
E 52.8 feet to the Southeast corner of said building; thence 
S 5 30 W eighteen (18) feet to a stake; thence N 79 30 W 
52.8 feet to a stake in the line of Main Street, thence with 
the line of said Main Street N 5 30 E 18 feet to the BE­
GINNING. 

It is further ordered that the plaintiff do recover of and 
from the defendant her cost in this action expended. There­
upon the defendant, by its attorney, moved the Court to sus­
pend the execution on its judgment in this case until October 
1, 1949. ·which motion the Court granted, upon the condition 
that the defendant, or someone for it, enter into and acknow­
ledge a bond before the Clerk of this Court in the penalty 
of One Thousand ($1,000.00) dollars, with approved surety, 
conditioned and payable according to law. 

The Motion of ·defendant to set aside the verdict of the 
jury is in the words and figures following : 

page 10 ~ Trula Goff, Plaintiff 
V. 

Town of Grundy, Defendant 

(MOTION OF DEFENDANT TO SET ASIDE THE VfER­
DICT OF THE JURY.) 

The defendant, by Counsel, moved the Court to set aside 
the verdict of the jury and render judgment for the defendant 
for the following reasons : 
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(1) Because the defendant proved that the back street or 
alley had been worked by road officials as a public road, and 
used by the public as such, which created a prirna facie pre­
sumption that same was a public road, thirty feet in width, 
and which presumption the plaintiff failed to overcome. 

(2) Because defendant proved title to the strip of land in 
controversy by dedication thereof, by the exceptions in the 
deeds from R. E. "Williams to W. L. Dennis and from "\V. L. 
Dennis to M. L. Goff, and acceptance of such dedication by 
the public by its user and by the expenditure of public funds 
thereon. 

(3) Because the evidence clearly defines the location of 
the back street, of which the controverted strip is part and 
parcel, the north line being defined by brick building which 
M. L. Goff, predecessor in title of plaintiff, constructed, con­
tending that that was the north line of the back street or 
alley, and hence plaintiff is estopped to deny this. The South 
line is definitely fixed as being the rock wall testified to by 
several witnesses for defendant and not attempted to be de­
nied by any witness for the plaintiff. 

( 4) Because adverse possession does not run 
page 11 } against a public street, and hence the fact that V. 

C. Smith built an addition to his building, extend­
ing six or eight feet over the alley and over the rock wall, 
and the holding of said addition by M. L. Goff or anyone else 
did not divest the to·wn of title to the controverted strip of 
land. 

(5) Because the town re-took possession and control of 
the controverted strip of land about the latter part of April, 
1940, and used it as public property until the time of the 
trial in 1948, except for a few hours, or at most a day or two 
when Plaintiff drove two locust posts into the alley. 

( 6) Bec.ause the re-entry by the town was more than thre.e 
years prior to the institution of said suit .. 

(7) Because the placing of these tw·o locust posts by plain­
tiff, or her agents, did not constitute a re-taking and peaceble 
and exclusive possession by the plaintiff, but wa.s at most a 
mere scrambling possession. 

(8) Because any use made by the taxis belonging to plain­
tiff's lessee in parking along the south side of said back 
street was not an exclusive use, such use being indulged in 
by the pu1)1ic generally along and on the edges of all of the 
streets of the town, and the Surveyor's stakes driven into the 
ground by plaintiff's agent did not interfere with public 
traffic and parking on the strip in controversy .. 
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(9) Because, even if plaintiff acquired any possession or 
right by the driving of the locust posts along the north line 
of the controverted strip, the re-entry on said controverted 

strip by the defendant was not forcible, nor with 
page 12 ~ show of force or threat of arms, and, the entry 

being peaceable and the to,vn owning the land, 
the entry and detainer were lawful. 

(10) Because the Court, over the objection of the defen­
dant, gave, at the instance of the plaintiff, Instruction Num­
bers l""P, 2-P, 6-P, 7-P, 9-P and 10-P. 

(11) Because the verdict of the jury is contrary to the law · 
and the evidence, and without evidence to support it. 

(12) Because, even conceding that M. L. Goff had title 
to the controverted strip, Trula Goff, plaintiff, under the 
will of :M:. L. Goff, deceased, acquired no title in same, either 
legal or equitable, so was not entitled to maintain the action 
of unlawful entry and detainer, If Marquis Goff owned the 
land it passed to his children under his will, with right to 
Trula Goff to collect the rents but with no right of possession. 

~I.10WN OF GRUNDY 
By POBST & COLEMAN, p. d. 

page 1 ~ Virginia : 

In the Circuit Court of Buchanan County: 

Trula Goff, Plaintiff, 
v. 

Town of Grundy, Defendant. 

This case came on to be heard on this the 13th day of April, 
1948, before his Honor, Frank ,v. Smith, Judge of the Cir­
cuit Court of Buchanan County, Virginia, and a jury of seven 
men, duly impaneled and sworn to try the case. 

Appearances: George C. Sutherland and ,v. A. Daugherty, 
Counsel for the Plaintiff; and 

H. Claude Pobst and Miss Marjorie Coleman, Counsel for 
the Defendant. 

Opening statement on behalf of the plaintiff was made by 
Mr. George C. Sutherland, and for the defendant bv Mr. 
Pobst. ., 

WHEREUPON, the plaintiff introduced the following evi­
dence in her behalf : 
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By Mr. Sutherland: I desire to introduce the record of a 
deed dated the 24th day of May, 1924, between "\V. 

page 2 } L. Dennis and J\fary A. Dennis, his wife to M. L. 
Goff, recorded in Deed Book No. 58, at page 441. 

(Reading) "This Deed, Made this 24th day of May, in the 
year one thousand nine hundred and twenty-four between 
W. L. Dennis and Mary A. Dennis, his wife, parties of the 
first part, and M. L. Goff, party of the second part. 

vVITNESSETH: That in consideration of the sum of Five 
($5.00) Dollars, and other good and valuable considerations, 
the receipt of which is hereby acknowledged, the said parties 
of the first part do grant unto the said M. L. Goff, with the 
exceptions hereinafter mentioned, with General Warranty, all 
that certain lot or parcel of land lying and being situate in 
the town of .Gru;ndy, Buchanan County, Virginia, on Main 
Street thereof, bounded and described, to-wit: 

'' Beginning at a stake in the edge of Main Street, three 
and one half feet northeast of a locust near the northwest 
corner of R. E. W'illiams' dwelling, thence S 79 30 E 52.8 
feet to a stake, thence N 5 30 E 87.5 feet to a stake in Slate 
Creek, thence N 79 30 vV 52.8 feet to a stake in said ereek, S 
5 30 W 87.5 feet to the beginning." 

There is, however, excepted from the operation of this 
deed and not hereby conveyed the public alley running paral­
lel with and near Slate Creek. 

The above described lot being the same that was conveyed 
to W. L. Dennis by R. E. "\Yillia:ms and Garnett Williams, his 
wife, by deed dated August 10th, 1905, and recorded in the 
Clerk's Office of Buchanan County, Virginia, in Deed Book 
No. 30, page 20, to which reference is hereby made for nior 
particular description. 

The said parties of the first part convenant that they have 
the right to convey the said land to the grantee; 

page 21h ~ that they have done no act to encumber the said 
land that the grantee shall have quiet possession 

of the land, free from all encumbrances, and that the said 
parties of the first part will execute such further assurances 
of the said land as may be requisite. · 

Witness the following signatures and seals: 
·w. L. DENNIS (Seal) 
MARL A. DENlNIS (Seal) 

page 3 ~ WHEREUPON, the plaintiff introduced the follow-
ing evidence on her behalf. . 
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W. HASSELL GOFF 
the first witness called for and on behalf of the plaintiff, 
being duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Geo. C. Sutherland: 
Q.1 Is your name Hassell -Gofff 
A. That is right. 
Q.2 ,vhat was your father's name! 
A. l\L L. Goff. 
Q.3 Usually called Marquis Goff f 
A. Yes, sir. 
Q.4 How old a.re you f 
A. Twenty-six. 
Q5. Where do you livef 
A. In what is commonly known as Poe Town. 
Q6. In the town of Grundy t 
A. Yes, sir. 
Q7. Where were you living at the time this house on the 

corner out here on Main Street ·was burned Y 
A. Same place-Poe Town. 
QB. Do you remember when it burned? 
A. '\Vell, not definitely, I just have a vague remembrance 

of it. 
Q9. After it burned, do you know what anybody used the lot 

for? 
A. I do, it was used by a Mr. Mann, ·who, at that time had 

what was known as Hi Hat up here and he set up a 
page 4 } cab stand on the lot. 

QlO. At the time this little house burned, or for 
some time thereafter, was there any marks or anything along 
there to indicate where the edge of that building wasY 

A. Nothing only debris. 
Qll. ·when you rented this to the people for a taxi stand, 

did you do anything or was anything done to the lot to mark 
the line along next to the alley down there 1 

A. Well, the lot was cleared of debris and the ground 
leveled up so he could get his cab on the lot. 

Q12. Then was there any markers or anything placed on 
the edge of that lot by you or anyone else t 

A. I don't remember of any, no sir, not at that time. 
Ql3. Weil, when were any post put there, if there was f 
A. ·wen, I came out of service in April, '46, and when I 

came home there was some discussion concerning the lot at 
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that time. Of course· I wasn't too well informed, on it but 
later on when they started surfacing the streets-•· Poe ·To.wn 
road was surfaced about the same time but that, I .think, was 

. the last street that was surfaced, but there had been several 
surveys run on the lot and stakes :placed there·,\ arid I h~p­
pened to be in town. and I noticed ~Mr. ·McClanalfan:, Mayor.; 
here pulling up the stakes and I immediately went over arnd 
inquired as to why they ""ere. pulling them ·up and they told 
me they were ·preparing-to surface.the street and I told'tbe:m 
those stakes were not to :be· pulled up, and,he said, '~We air'e 

only going to surface 12 feet of the •alley" and tbat 
page 5 ~ he didn't intend to go beyond the place marked. ·.by' 

the stakes. Upon his telling m~ that ( inte'trupfud) 
' . " ' . . .. ; : v: 

By Mr .. Pobst: "Te object to that, I,don't,thinlt it could be 
shown Mr. McClanahall'could.give up any right of ·theJO'Wn,'by 
any statement he would 111ake, he was at.that time, I presume; 
Mayor, and by any alleged'statement that he made, he couldn.?.t 
bind the town, it would be purely and wholly outside his rights, 
that would be up to the Council. · · .' ;, 1 

By the Court: I don't suppdse there is anj contention 
made, is there, Mr. Sutherland, as to what he said bein'g 
binding on the town 1 · !", 

By ]\fr. Sutherland: Not so as to run an estoppel·of thefr 
claiming the land but 011ly to show why he didn'fstand· there 
and tell the people that actually poured the asphalt. · ; · :'r · · 

By the Court : Does that take care of your· o bjec.tion 1 ·what 
he says is not binding on the town but what was :done at this 
time was incidental to the re1i1oval of these ~stakes. · r · 

By Mr. Pobst: All rigl1t. · .•i;!. 

By the Court : Go ahead. · · · : · ·. · 

Ql4. Go right ahead and tell wliat happened. · 
A. After he said they were removing the post, tait 

page 6 ~ the time and he informed me they wouldn't gof:be­
. yond that line with the pavement, then I told him :1£ 
he did go further over than that, then I ·wanted to take some 
legal action or get an injunction to stop it, and he assured 
~ne that he was only going to surface the twelve feet of tlie 
street. · 

By Mr. Pobst: Same objection. 

Q15. ,vhat time of day was it yon were talking to lir. Mc-
Clanahan? · 
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: : '.A. It was around noon or little a.f ter. 

.... , 

Ql6 .. At that time, what official position, if any, did Mr. 
McClanahan hold in the town? 
·. A. Mayor. 

Q17. Have you measured from the-or had you at that 
time, the distance these stakes were from the wall of the bus 
station, or was the bus station completed then f 

i. A .. Yes, sir, rthe·bus station was completed at that time. I 
didn't measure it but I think my younger brother was with 
the surveyor when it was measured at one time. 

· Q18. Do you know what the distance is f 
A. No, sir, I don't, just a vague idea, about 30 feet. 
Q19. When had you next noticed the place along there 

where they took up the stakes¥ 
f.= ·A. Well, I went on home shortly after I conversed with Mr. 
McClanahan and came back approximately 7 o'clock and I 
noticed the street had been surfaced and the equipment was 
still in the alley and had the alley blocked. 

, . . Q20. Wl1erc had they put this pavement with 
pag·c 7 ~ reference to where these stakes were? 

They extended beyond the line where the stakes 
)Vere approximately three feet over to the telephone pole. 

Q21. Can you give the jury the date this was, or as near the 
, date as possible f 
: : A. "\iVell, I would say it was approximately around July 18, 

1946, I am not too sure. 
Q22. July, 1946? 

·:·A. Yes, sir. 
Q23. Did you have any further conversation with any of 

the town officials after you noticed where they pulled these 
stakes and poured this asphalt or where they improved the 
street¥ 

A. No one except Mr. MeCianaha.n, and I just talked to 
him, more or less, trying to obtain some information. 

· Q24. Did you learn who it was or at whose instance it was 
this asphalt or improvement was placed upon the lot over to 
the-post? 
, A. Yes, I did, I happened to he down there one day when 

Mr. Pobst came down and instructed2 he and some more, to 
extend it on over to the post. · 

Q25. Who were the other parties along with Mr. Pobst at 
that time, I mean by that, was it any of the town counciH 

A. I don't remember. 
Q26. Do you know whether or not at that time Mr. Pobst 
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was representing the town, what is called the council for the 
townf 

A. No, I don't. 

By Mr. Pobst: If Your Honor, please, we object 
page 8 ~ to that for the same -reasons we objected to the 

statement alleged to have been .made by Mr. Mc­
Clanahan. Neither Mr. Pobst nor,a:nybody else could bind· the 
town. 

By Mr. Sutherland: Yes, sir, they can bind the town so 
far as taking possession of that property, bind them as to 
that fact. 

By the Court: Objection overruled. 
By Mr. Pobst: They can't bind them by any admission, 

your Honor, we save the exception. - · 
By the Court: The question, as I understand it, is the 

taking of possession, of course they would have· to show that 
possession was taken for the town by someone acting for 
the town. 

By Mr. Sutherland: That is the purpose of this. 
By Mr. Daugherty: That is the only way it could take it 

would be by the action of its officials .. 

Q27. Do you remember any of the· other parties besides 
l\Ir. PobsU 

A. Mr. McClanahan was present. 
Q28. Do you know who was town sergeant at that time! 
A. Yes, I think-
Q29. Do you remember whether or not there was a Mr. 

McGlothlin there at that time Y 
})age 9 }- A. I am not too sure, I wouldn't say one way or 

the other. 
Q30. Do you remember whether or not the town sergeant 

,vas present at that time? 
A. No, sir, I don't remember whether he was present or 

not. 
Q31. Now, these statements that you mentioned of Mr. 

·Pobst making and he used the word we, was Mr. l\foClanahan 
present at that time so he heard that? 

A. Yes, sir. 
Q32. That was Mr. Reece l\foClanahan, the Mayor! 
A. That is right. 
Q33. Now, I would like for you to tell just what it was, if 

you remember the exact words Mr. Pobst or Mr. McClanahan 
said at that time about taking possession. 
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By the Court: Do you expect to show Mr. Pobst was acting 
for the town? 

By Mr. Sutherland: I expect to show he was their attorney 
and was acting for the town. 

A. The best I remember there were quite a few people 
around, I don't remember who .all, but I do remember Mr. 
Po bst and Mr. McClanahan, and as I previously stated, there 
had been several surveys run on the lot and the stakes had 
been pulled-down an~ quite a bit of controversy over it, and I 
happened to b_e present when Mr. Pobst came down and they 
were discussing it and he instructed Mr. McClanahan to pro­
ceed with the laying of· the asphalt. I think Bill Goodman, 

the fellow that has the cab stand, was also present, 
page 10 ~ I think he will verify what I have said. · . 

Q34. Do you know who it was that was actu~lly 
putting down the hardtop Y 

A. No, sir, I don't remember the name of the construction 
company. 

Q35. It was a construction compauy, not anybody tbat lives 
here in town l · 

A. No, they weren't residents of this county. 
Q36. Who built this building that is near the edge of this 

alley or between the alley and Slate Creek! 
A. That was built by my father, M. L. Goff. 
Q37. At the time he built it along there, was there any 

improved road or just what was the condition, if you remem­
ber, of the place where this street is nowt 

A. WeH, it was not paved and in very bad co~dition as far 
as the alley itself was coµcerned, so far as the road was con­
cerned, for the operation of vehicles on. 

Q38. Was it level¥ . _ . 
A. "\lf ell as near so.as possible,-! guess, very 1;ufty. 
Q39. Do you happen to know how far it was from the build­

ing that your father put up over there up to this· little wooden 
building on the corner of the other lot. · · 

A. No, sir, I don't. 
Q40. Is there any side walk along by the side of the build­

ing? 
A. There is a temporary board walk that was put in there 

by someone, it wasn't put in there by any member of the 
family, evidently it was put in by the tenant, Mr. 

page 11 ~ Erderly. Dad didn't want to extend the side walk 

line. 
out there any further, he had constructed on the 
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Q41. The boai:d walk, as I understand, is· there at the 
present time was not made by your father nor you nor any 
of your family 1 

A. That is right, it wasn't constructed by any member of 
our family. · 

Q42. Did any of the family direct anybody else to do it! : 
A. No, sir. 
Q43. How long can you remember your father using this 

wooden building 011 the corner? 
A. As far back as I can remember. 
Q44. What did he use it fod 
A. As a store, dry goods, merchandise and used the side 

as a feed store next to the alley. 
Q45. At that time, which was next to Slate Creek! 
A. That is right, the feed room. 

CROSS EXAMINATION 

By Mr. Pobst: 
Ql. You say you came back frnm service in April, 1946, 

how long had you been in service! 
A. Since October, 1942. 
Q2. You had been backwards and forwards some? 
A. One time. 
Q3. When was the last time you had been back? 
A. ,Vhen my father died. 

Q4. When did he die 1 
page 12 ~ A. In May, 1944. 

Q5. You spoke of when you got back or a little 
bit afterwards they were surveying the lots and paving the 
street? 

A. I got back just before they started paving. 
Q6. And they were surveying at the time you came back? 
A. My mother had had a survey run on it a time or two 

before that. 
Q7. And the stakes you spoke of were little stakes the sur-

veyor had driven inf 
A. Yes. 
QB. They weren't posts f 
A. One instance posts were put in. 
Q9. Those posts were -put up by some member of your fam-

ily out in the alley, a post three or four feet high 1 , -
A. I don't recall who put the posts in, I noticed the posts 

when I came to town that day, they had been put up either 
that day or day before. 
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QlO. And they were put out into the path in the alley some 
three ,or four feet from the inside of what is now the big 
electrict light pole, is that right f 

A. I don't-
Qll. I mean it was further into the street-it was further 

into the back street than the light pole, these three or f ou foot 
pGsti 

A. Two posts about three or four feet in length were placed 
at the survey markers because the previous stakes had been 

pulled up. 
page 13 ~ Q12. Those other little stakes were just surveyor 

stakes? 
A. That is right. 
Q13. And just temporary stakes. or regular stakes used 

by surveyors Y 
A. Yes. 
Q14. Those were in the bnck street or back part of the 

street and were taken out and some stobs driven into the 
ground about three or four feet. Large enough to interfere 
with the traffic? 

A. I wouldn't say they interferred with the traffic, but 
they were driven in where the temporary stakes were driven. 

Q15. They were three or four feet further into the road 
than the light pole f 

A. Yes. 
Q16. And they had been broken off by the traffic! 
A. ,vhen I got to town the front one had already been re-

.moved. 
Q17. It only staid there a short time, a few hours¥ 
A. That is right. 
Q18. And the Mayor or sergeant had taken it out? 
A. That is right. 
Ql9. Who put that stake in the streetf 
A. Caudle Belcher, the surveyor. 
Q20. For whom wa.s he surveying? 
A. For my mother. 
Q21. And he put that in there a short time before? 
A. Yes. 
Q22. That was after you got back? 

A. Yes. 
page 14 ~ Q23. And that was the posts you spoke of in 

your examination in chiefr 
A. Yes, sir. 
Q24. After those little surveyor's stakes were put in there 
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the same use was made of the street as formerly until the 
bigger stakes or fence posts were put in? · 

A. Will you state that again? 
Q25. I say the surveyor's stakes weren't sufficient to 

divert traffic 7 
A. No. 
Q26. But the bigger stakes or fence post did divert traffic 

until they were torn down by the Mayor or sergeant f 
A. No, they weren't put in there for the purpose of divert­

ing traffic. 
Q27. You couldn't get in there without coming in contact 

with those stakes, could you Y · · 
A. You still had plenty of room. 
Q28. And those stakes were put where your mother claims 

the property Y · 
A. That is right. 
Q29. Where did she get the measurements of that claim? . 
A. All I know that J.t was surveyed and the stakes were 

put there by the surveyor. 
Q30. You say that Reece McClanahan, when you objected 

to his covering up inside of where the surveyor's stakes had 
been, with the hard-surface, told you he wasn't going to go 

over that but was only going to make it 12 feet 
page 15 } wide? 

A. That is right. 
Q31. Didn't he tell _you he was going to put it all over it, 

isn't that a fact, didn't he say that? He didn't mention any 
width and said he \\1'3.S going to pave that back street and 
that if you had any objections, you had a course in court you 
could take? 

A. He did not, when the stakes were pulled out he said he 
did not intend to go beyond that line, he says, '' I have plenty 
room in here to put ,vhat I want, which is only 12 feet of 
pavement.'' 

By the Court: 
Q. I didn't understand how long the stakes staid there be-

fore they were pulled up by Mr. McClanahan. 
A. How longf 
Q. Yes. 
A. ,v en, I don't know exactly when the survey was run off, 

but I happened-Mother had told me she had replaced the 
small stakes, that she thought someone had pulled tl1e small 
stakes up, those were replaced .by stakes three or four feet 
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in length and about a couple or three inches in diameter­
when I came to town one had been removed and they were 
in the process of removing the second one when I halted 
them. 

Q. How long had they been in there before they were re­
movedY 

A. I don't know, I don't know when she had them placed in 
there, she may have placed them in there that morning _or the 

day before. 

page 16 ~ By Mr. Sutherland: I want to introduce the 
record of the will of M. L. Goff, found in Will 

Book No. 2, at pages 128-130 and 131. I don't care to read 
all of it, I want to read that that pertains to the possession 
of this property. . · 

'' I hereby bequeath and devise to my wife, Trula Goff, dur­
ing her natural life, or so long as she rem~.ins my widow, for 
the benefit of herself and our children, all_the rents, royalties 
and profits from all of my real estate wheresoever situated 
or located, with all the rights and remedies for the collection 
of same.'' 

By Mr. Pobst: We object to the introduction of the will 
because it confers no title in the plaintiff. 

By Mr. Sutherland: Not necessarily that, she has posses­
sion of it is all. 

By Mr. Pobst: All it says is all the rents and rights for 
collecting same. I don't think it gives her any right to sue. 

By Mr. Sutherland: You couldn't have the use of the prop­
erty without the possession of it. 

By Mr. Pobst: It isn't the use of the property at all, it 
says, rents and royalties, it doesn't say anything about use 
or possession of the property, just says rents and royal­
ties. 

page 17 ~ By the Court: Overruled. 
: !l • • . ; . 

• I 

By Mr. Pobst: Exception. · '.~t , 

RE-DIRECT EXAMINATION 

By Mr. Sutherland: 

t I 

. Ql. Did your father own this lot at the time of his deatll 
that I introduced the deed forY 
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· A. I couldn't tell you, sir I was in service at the time. 
By Mr. Sutherland: I want to read that part of it that 

shows when it was probated. It appears to have been pro­
bated the 6th day of June, 1945, and it recites that M. L. Goff 
died on the 17th day of May, 1944. 

By the Court: Are you introducing the whole will f 
By Mr. Sutherland: Yes, sir, but those are the parts that 

are pertinent. l 
By Mr. Pobst: The introduction is objected to. 
By the Court: Overruled. 
By Mr. Pobst: Exception. 

The will is ·as follows : 

page 18 ~ I, l\L L. Goff, being of sound mind and disposing 
memory, do hereby make, asknowledge and pub­

lish this, my last will and testament, hereby revoking all pre­
vious wills and codicils. 

(1) It is my desire that my executors provide for a decent 
burial of my body. · 

(2) It is my will that all of my just debts be paid. 
(3) I hereby give, beque~th and devise to my wife, Trula 

Goff, during her natural life, or so long as she remains my 
widow, the house and lot, curtilage, and out-buildings con­
nected therewith where we now live, situated in the town of 
Grundy, Virginia. I have in force at this time a life insurance 
policy in the Jefferson Standard Insurance Company in the 
sum of TvVENTY-FIVE HUNDRED DOLLARS ($2,500.00), 
payable to my wife, Trula Goff. This is intended to be her 
share in my money and personal property. 

( 4) I hereby bequeath and devise to my wife, Trula Goff, 
during her natural life, or so long as she remains my widow, 
for the benefit of herself and our children, all the rents, royal­
ties and profits from all of my real estate wheresoever sit­
uated or located, with all the rights and remedies for the col­
lection of same. 

(5) I hereby give, bequeath and devise to my children, 
viz., ,varren Hassel Goff, Annabelle Goff, Clarance Ellis 
Goff, Ralph Eugene Goff, Edith Goff, and Colleen Goff, all 
the rest and residue of my property, both real and personal, 
wheresoever situated or located. As to my personal property, 
it is my desire that in the distribution of the same, my oldest 
son, Warren Hassel Goff, shall receive One Thousand Dollars 
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($1,00.00) less and my daughter, Annabelle Goff, 
page 19 ~ Seven Hundred Fifty Dollars ($750.00) less than 

· the remainder of my children. Otherwise, it is my 
desire that my property be equally divided and distributed 
among my children. It is my intention, by this bequest, to 
make my children, in my opinion, equal in the distribution of 
my personal estate, and I have heretofore expended on ,varren 
Hassel Goff in his education $1,000.00, and on Annabelle Goff 
$750.00, and, therefore, my other four children will receive 
$750.00 more than Annabelle Goff and $1,000.00 more than 
Warren Hassel Goff. It is my intention by this clause to dis­
pose of all or any remainders in my property as well as all 
present estates. 

(6) At the expiration of the interest in my property hereby 
bequeathed and devised to my wife, it is my desire that my 
executors take charge of the same and use it for the support 
and maintenance of my family until the youngest has reached 
the age of twenty-one years, then to dispose of the same in 
accordance with previous provision number 5. 
. (7) I hereby nominate and appoint Tmla Goff and A. M. 
Ratliff as the -executors of this my last ,vill and testament, 
with the full right and power to convey to the State Highway 
Commissioner of Virginia the rtght of way over my lands 
in the town of Grundy, for the state highway now being used 
by the said State Highway Commissioner, and such additional 
land for said highway as may he agreed upon by said exe­
cutors a.nd said State Highway Commissioner. 

Witness my hand, this the 30th day of March, 1944. 

1\1. L. GOFF (Seal) 

( Attestation Certificate) 

(Probated June 6, 1944-Recorded in ,vm Book 2, page 
129) 
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page 20 ~ 
TRULA GOFF 

the plaintiff, being first duly sworn, was examined and testi­
fied as follows: 

DIRECT EXAMINATION 

By Mr. Sutherland: 
Ql. Is your name Trula Goff t 
A. Yes, sir. 
Q2. Where do you live? 
A. Grundy-in what is known as Poe Town. 
Q3. Are you the widow of M. L. Goff? 
A. Yes, sir. 
Q4. Did you also qualify as the Executor of his will? 
A. Yes, I did. . 
Q5. Are you now acting as executor of his will¥ 
A. Yes, sir, I am. 

.,, I 

Q6. At the time that your husband, M. L. Goff, died, did he 
own this lot in question here in the to"\\'11 of Grundy 1 

A. Yes, sir, he did. 
Q7. What did you do after his death about the possession 

of this lot after the house burned 1 
A. Well when the property burned, he rented it to .:M:r. 

Mann and Mr. Mann cleaned it up and did some filling in 
there so they could use it as a taxi place. 

QB. Did your husband first rent it to him during his life 
timeT 

A. Yes, sir, he did. 
Q9. Was there anything on the lot to fix the boundaries 

of it?· 
A. Well, I don't know, till I had Caudle Belcher to survey 

it, he had several surveys done. 
page 21 ~ QlO. You mean you had surveyor Caudle 

Belcher to run this lot out that is in question? 
A. Yes, I did. 
Qll. That is the one that the wooden house was on, the 

corner? 
A. Yes, sir. 
Q12. After Mr. Belcher, surveyor,. surveyed it for you, 

what, if anything, was done to mark the lines of the lot¥ 
A. Well, there were some stakes placed there and they 

were small, I don't know whether they were pulled up or 
broken off, but anyway we had it surveyed again and I had 
locust posts put in and the bus broke the front one off partly 
and someone pulled it up, and I went to Charleston and some-
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one pulled the other one up and had the hard-top on it while 
I was gone. 

Q13. Where they had the asphalt and improvement on the 
street? 

A. That is right. 
Q14. ,vhere were those posts placed with reference to 

where this wooden building that was burned stood T 
A. Well they were put on the line as markers. 
Q15. Yon wean when they were put on the line, you mean 

that was the line of the building that was burned? 
A. That is right. 
Q16. Did· yon ever claim any time that your lot extended 

any farther towards the Slate Creek than where the edge of 
that wood~n building, where it wast 

A. No, 'Sir, I didn't. 
Q17. How much of your lot did this asphalt 

page 22 } cover up or how far past where you had these 
. stakes placed 1 

A. I just don't know, it shows in the survey. 
Q18. Well, now after your husband died, who took charge 

of his property or his real estate and buildings? 
A. I did. 
Q19. What have yon done with this lot? 
A. Rented it. 
Q20. For what purpose t 
A. Taxi cab stand. 
Q21. Do you have it leased today! 
A. Yes, I do. 
Q22. Has there been any time since your husband died tllat 

you haven't had it leased to someone? 
A. No, sir, there hasn't. 
Q23. Have the parties that yon leased it to, what have they 

done with it Y . · 
A. Used it as a taxi cab stand. 
Q24. Has it been used conHnuouslyY 
A. Yes, sir, it has. 
Q25. What, if anything, did yon do fo it with reference to 

putting it in condition that it could. be used by this taxi com­
pany? 
· A. I didn't get that. 

Q26. Did you do anything to the lot towards improving it f 
A. Oh, yes, there have been several loads of gravel and 

cinders put on it. 
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·· Q27. Diel you do that o-,: dip, t~~ ~eople renting it? 
1 A. They had it' done and I paid them for it, I 

page 23 ~ believe Mr., AtTington. put one or two ·loads of 
gravel ·op. t.her~ that lie didn't ask anything for.· 

r Q2~. :))id '°on p~.ve. anyo\1e, to,111ake ~ sµi:vey. qf tpia lo(Y 
A. Yes, s1.r~ lcd1d. '. .. - · .. · ... ~ ·, ·~ ·~ . ,, . · ·., . :. 
Q~9. What.was the QCCt}Sion for your having rthaitt :done? 
A: rhe :firsttime I had it surveyed when Dr. Richardson 

was putting; his buijding in· there.. . , , , · . 
Q30. :Y.ou mean tbe bus station t · . . . . . I 

\ A. Y~~' h~_:claimed. ~e.- set (_.back over there :farther than 
w~at )1e was an« that 1s wh~"; I'l~ad it surveyed, to get the 
line, a.Ilfl th:~ next :time. "~as when the-lto.wn Cf>¥1e lip ,and ~riE:4 
to claJip. so.fpi~~h p~ :I~,-: an9 I ·had it tsurver,ed, _an~ tha~ 1s 
~vhen I put .the. post m. " · ,. .. , .. ~,l. :-, , · ·: · 
1 Q3L J dpn '( l~now;· \ypet~~r ~the~ jury.f~_iid~~~t~o~~1wh~3:f1·you 
(lleant, which Im~ was, it you were havmg run at tnat time 1 

.A? 1,Vell; .1 don:'f hardly .know. but he, was claµDing some 
part, Mr. Belcher can explain that to you better than I can 
because I had him to run. . . 
: Q32. What I. mean b;y that, iwl1eth~r 9r not tha.t .was the 
Jine 1>etween yom: prop~rty and Dr. Richardson's. propertj? 

' A. It wa~. · . <• ~, · • • · ··• • 

: Q33. And' you' nad it run so .as~ to -fix· .the li,ne and, to sec 
~vhethqr ()~. nof tlie building \vas . all on his property . or 
w}Je~her i~ com,e up. to·the line! I ' ': • • • . • , 

Pagci: 24 }- · ~4~~h!s·~!!\~ ·prit tli0Se Posts in for 'yci~, If 
you remember? . 

. A. 1,V en, the last ones was Caudle Belcher and my youngest 
son and I p~t them in there. 

Q35. What is that boy ~s name 1 .. 
~: ~ugen~_'Gp~. 
Q3~. W~~rei 1Sr~elno}v!. ; ... l . 

A: In schpol. :.. . . ; 
Qp]. (Hv~ th~J'!rry:son~e idea of how long those posts staid 

there w:hen 1ou put them up. · 
~. I .. ju_st_ ~01._1't1har~ly ~no~, ~ wou~~ be ~fi;a.id to say for 

I don't know., -
. Q38. You can give them some;idea.whether.it was a week, 
fl month,')o·r .a year. · · · · ,\ · · " · -· 
. A. They n1ight :have staicl there a mQnth .. or :1-naybe longe:r. 

Q39. J:Ia«;l Y,Oit~B:cl any 'collV(frsation with ariy of' the town 
l · 1 :1.:: U.' ). -1,;- ), I 
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officials before you went away1 you stated that you wont a:Way 
and were gone when this asphalt was poured 1 

A. No, sir; I didn't, I didn't kno"' they were going to put 
it down then. 

Q40. Rad you had any talk with any of them about ,vhy 
you were putting these posts up? . . 

A. I considered I had the right to, it was my lot, I con­
sidered I had a right to do what I wanted to with it. 

Q41. I wanted to know whether or not you told arty of the 
town officers, the Mayor or anyone, why you wel'e putti11g the 
posts upt 

A. Some of them were there, Perry Cotnbs, I 
page 25 ~ think was one that was by. 
· Q42. Was Perry Combs town sergeant f 

A. I don't know what he was. 
: . Q43. He was an officer of the town? 

A. He was something. 
· Q44. Do Y,()ii remember what other officers "\Vere there when 
you put them up? 

A. No, I don't. 
Q45. After you husband's death and after you had leased 

this lot to these people fot a taxi-stand, what part of it did 
they use? 

A. All of it. 
Q46. At the time you put these posts up there, how much 

Qf it were they using? 
A. Out as far as the posts were. 
Q47. What did they do ,vith the-· you say they used it, just 

explain to the jury how they used it. 
. A. Well, the traffic was trying to crowd them off and they 
wanted something to show how far out they could put their 
cabs, they didn't have room for their cabs, they had on it at 
this time. 

Q48. That is the very thing I W'as g'etting at, \vhat were 
they putting on this lot and how were they using it, in other 
words, where did they park their cabs with reference to your 
lot? 

A. On that lot. 
Q49. ·where did they park it with reference to the stakes f 

A. On the inside of those stakes. 
page 26 ~ Q50. How close out to the stakes did they patk 

their cabs Y 
. A. Just as close as they could get without getting on the 
street or alley. · 
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Q51. Of course · y~u didn't see them all the time but how 
much of th~ time di.d you actually see the cabs park~d th~re t 

A. I couldn't say, because sometimes I would be through 
there and there wouldn't be a cab on there, they would be 
out, and sometimes the lot would be full. 

CROSS EXAMINATiON. 

By Mr. Pobstt 
Ql. You say those big stakes you put down there, they 

were just f ehce post, w~ten 't they f 
A. Locust post, sawed post. 
Q2. How big? 
A. I don't know. 
Q3. Three or four inches T 
.A~ I wo_uld be afraid to say, they were large. 
Q4. And how high would you say they stuck out of the 

ground, three or four feet 1 
A. I guess they did. 
Q5. _How many times Were _tht>~e put int 
A. I put two laige ones in the last time. There were 

markets there before that but they broke them off. 
Q6. And you don't khow how long they staid there? 

A. No, I don't. 
page 27 } Q7~ You heard Hassel say they staid there a fe,v 

hours-. 
A. He wasn't home at the time I put them in there. 
Q8. You didn't put them in there but once you say? 
A. Not that time he wasn't home. 
Q9. How many times did you put them int 
A. Twice, the markers. 
QlO. The big stakes, I atn talking about? 
A. Once. 
Qll. Then you say at the time they were put there that the 

taxi stand was using clear out to that point Y 
A. That is right. 
Q12. You mean they were parking between those big f ehce 

post and the light pole? 
A. They sm·e were because the light post was ovet oil my 

property and it is yet. 
Q13. They weren't parking outside of the line of that light 

posU 
A. That is why I set the stakes there, so they could have 

room. 
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Q14. They didn't park outiin that alley beyond where that 
light post was? 

A. They sure did .. 1: .. : 1 : 1 
! Q15. How.1longf 

, .. t 

A. I don't know. 
Ql~. 'l}h,ey :R~r~ci in the street and out in the front of the 

par'king1lot there,. all along there, didn't they? 
A. No·t on my lot they,d.idn't.,_. · .. · ·.t. i · ., . . .: 

, , Ql r. They·· ~aye .. used .any"7here th~~ C(?pl4' park a taxi, 
haven't the'SfY; .. · ; : · . · ·., , 

4-·. ·They,. us~ only the property.. I leased. to· them is wha~ 
!1 • I.' • th~y used. • 
page 28} .. Q18. And tha~.is all they use~ T 1 

. · A. Th~t is all they used . 
. .. Q19. How do you knowY . . .. 1 ;' 

A. They didn't use anyimore w~a( time I seen them, they 
were·only on.the..Iot. \ 1\ · J • 

Q20. Don't they pow par~ ijll. the fro~t street Y . . · . . , · 
. A. fp.ey, (\oµ '~ g_p .beyond the lot that they have a lease qn. 

Q~l. N~w,, M~s. Goff,.:yo~ have introduced__.a deed from "\V. 
L .. Dellllis to your. huslfand, that started· at the edge of the 
ma~ street .and went back up Slate Cre~k parallel with Slate 
Pr~~~52.8; feet,; and_ .. the~_·turned and we~t ~o'Yn· to .,Sla:t~ 
Cr~',k: -l\nd ~~o Sta,~· 89.~ J(\et; .. and t~en df,lw.1LSl~t~· 1 Greek 
52.S feet and back along., the ma.m street 87.5 feet, you were 
talking about a lot that you had Caudle Belcher to· survey off, 
where .did you get any, measurements. for that lot to. surv.ey. 
it by' ' , , , ;·. ' J • I \ ' {'. '• ' ' • 

. ·A .. Well, that aJley thi:ough .there was supposed to be ~$ 
feet alley and they measured from the corner of the Wig 
Warn. . . . 

.Q2g. Jou s~y s~ppo~~~ tq_. be, 18 .. fee~ alley, .where did you 
g~t tpatT 

A. ·Well, :that's :1Vha~ it h~s· ~'!'~Y~.,:Ilee~~-- . ·.. . : ri ! 
Q23. You mean that is just· what your husband left tliere 

or tri~dj~ l~~ve there ~etw.~n. the two buildings? 
A..:rhp.t'1iswha.t at has.:,alw.ay~ bee~ said it was.~ '.' ·:· ti.c .• 

By ~r ... :Pobs~~ W ,a obj~·ct to what has been_ ~aW."ind move to 
exclude it. 

' ..... ; ; '\ • ,. .• : • l ~ ~ \ . \ . . ; ' ' : ' \ ) 

Q24 .. You know., o:f ·110 pape1~ fixing that alley at 
page 29 } 18 feet or anything else, do you T 

A. I know·there is just an alley throng·h th-ere ... : 
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. f .•• , • '. 

A. No, all I have got is on my line where the building was. 
Q26. I mean no pa per? 
A. Well, I didn't know anything about the deeds until I 

had to take over his business, farther than that I don't know, 
because I never handled it until I had to come over it as 
administrator. 

Q27. He at one time conveyed-didn't you and your hus­
band convey to Arthur Ratliff's wife, Ida S. Ratliff, some. of 
that property t 

A. There was something to that effect but it was deeded 
back to him before his death. 

Q28 .. ,vhy was that deeded back,~ mean why was it deeded 
to Arthur Ratliff? · 

A. I don't know. 
Q29. Did your husband ever discuss that with you? 
A. I don't know whether he did or not. 
Q30. ,vhat did Arthur Ratliff pay for that property¥ 
A. I don't know, the deed may tell that. 
Q31. I think the deed said $8,500.00, did he ever pay that 

for iU ' 
A. I don't know. 
Q32. · Did he ever pay anything for it? 
A. I don't know, I don't think he paid for it. 

Q33. Vl ell, why did he buy it, do you know? 
page 30 ~ A. You will have to ask him. 

Q34. .You are certain you didn't hear your hus-
band say anything about making the deed Y 

A. I might have but it's been so long, I have forgotten. 
Q35. And you don't remember anything that was said t 
A. No, I don't. 
Q36. Now, so there may be no confusion, am I correct in 

saying you had the lot surveyed off twice by Caudle Belcher, 
the first time was when Dr. Richardson was building his bus 
station? 

A. That is right, he wanted it surveyed to get my line. 
Q37. That wasn't when you put these big locust post in l 
A. No. 
Q38. From these post to the Dr. Richardson building,· how 

much is it? 
A. Eighteen feet. 
Q39. No, I mean the lot you have? 
A. I don't know just how many feet it is. 



Sup,r~P.1@ Qpµrt of l\.ppea1~ qf Virginia 

Trnla Q.o ff. 

Q40. And yqy qon 't Jnmw wJie~~e C;i~4le ~~lclJJtr got pis 
figµ,re~ f ~f tnos~ ~~~sµr~ment~ f 

'A. No. 

·:ay ':fhe Qqµrt : 
Q. fl.le fir~t. H111~ it was ~l!fY~Y~cl, <He! ypu p11t ~ny ~t~kes 

l1P along the line where you claimed the alley wa~ f 
4. ¥ 01.1 ~e~n wJien :Pr~ l?t~hllrc:l~<m !ms pµtti~g th.e puild­

hJ.g ijpf 
Q. Yes, did you put any stakes along there the11 f 

A. I don't remember whether we did qr not, 
page 31 ~ might ~have. put s~me· inf!rJ~~~~!S, 1 h~lieye. tli~r~ were 

. ~om~ w~rl~~f!S~ 
Q. When was the next time that you had it ~µryeyf:3q Y 
A. ,v ell, it come up over the lot, they wer,~ trying to cut 

the cabs qµt Qf a 1mrl{tng pl~ce. 
Q. ·when was that¥ 
A. l q.qn ~t :r~meµih~r, qqt t!'Jat was wli~1i l put tJ1qse posts 

1.JP to show them w4~r~ tP~Y ~qu.Id p~rk.. 
- Q. :a~for.~ yo-g 4ml H s-µrv~yeg. the !S~c9rn:l tiw.~ ~nd put 
these post up, who occupied that part that is now in di~put~ f 

A. I believe it wa!3 Bill Goodman and E. G~ -1\rr,ington! 
Q. I mean was it open to use QY the p~9ple tr~v.eli:µg the 

alley or was it u~~q py the CLJ.Q stand? 
4. lt '.\Va.~ us~~ PY t}~e c~l> pepple, the 011e~ that had the 

c3:bs on it, and the c~r.s woulp get 011 ther~ ll:µfi they didn't 
4~ve r,qoµi {Q p3rr1t sq~etimf3s, they wo1Jid p~rlr in their way. 

Q~ How long 'W~l:3 it a.fter you h~d tl1e s-g1~vey iµade the 
se~~rn4 ti!ll~ till yqu Pl1t these l~rge ~t3:ke~ pr po~ts in p~fore 
the po~ts wer~ tgr~ dow11 flng. the a~p~~lt or gr~v~! pnt tn? 

A. I don't know, one stake didn't stand tliere lg11ger than 
~ we.e~, ll~t the ot~er st~ke stQod ther~ longer th~:µ, that, m~y­
Q~ ~ mqntA or two. 

Q. MY q1:1e~tip:µ ,¥as how long ,v~s it frqin tb.~ tinw those 
, posts were put in before the asphalt and the gra-vel w~s put 

in the aJley? 
4. I d.Qn 't. ¥J!<?W jµst how long it was. 
Q. As I understand you, then these posts were torn qown 

· . wh~n th~ aspha!t ~nd gr~vel was p-qt (?n the alley! 
page 32 ~ A. Yes, sir, one was. 

Q. ·when were tbe others torn down? 
A. There weren't but two, one didn't ~ti~i tliere niore than 

a week till a. bus run over it ~µd broke ~t anq. .tlieiq ~c;n~ebody 
pulled it up. 
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X ntla {}p ff, 

n1 Mr~ f qb~t: 
QA:l,. Y PY. ~pqk~ of ~ ffi~Fkf3r pµt q.gwn. bi the fj.rst survey, 

ye>.µ m~~l} t.hi &µrveyQf '~ sm~El~ 1 ~ 
A. Yes. 
Q42~ Y Qµ d.Uln 't me~Jl flllY ston.~ 1 
A. That,'~ rig}J.t. · 
Q43. When was Dr. Richardson's pu.s b.uildi11g built! 
A. I ggn 't ~Qw t4.a.t. · · 
Q44. .A.bout how long ago? 
A. I would be afraid tP Eltl:lt~. 
Qi~~ A~ l:l:- Illatt~:r ijt fijct it w~~ ~ little over twq ye~rs, 

isn't that right f 
A. I guess it has been. 
Q46. Didn't they leave my little bus station up here and 

begin to operat~ thf:l new ln1~ st~thm ip. ff3bruary, 1946, two 
years ago, isn't that right f 

A. I don't know. 
Q47. That is about right. 
4~ J ".\VQµl4 P~ ~fr,~id tQ EHlY• 
Q48. Well, the bus station had been constructed the winter 

and fall before, i.~ tlu1 t r.jglit? ll.! other worqs th~y ~t~-:rted 
work on the bus station around. hYP. iu;u;l one-half 

page 33 ~ to three years ago, that's about right, isn't it f 
A~ (N 9~e,) 

QiR l don't mem1. to pe1i ypµ down bµt is that somet:hing 
near right 7 · 

A. Well, I just then said I would be afraid to state, I never 
kept up with it. 

RE-DIRECT E~A.!lIN..t\.TION. 

By Mr. Sutherland: 
Ql. What did your husband use this wooden building forT 
A. Well he UEied it ll~ q g,m~ral ~ten'~! 
Q2. How long did he use it like that t 
A. I don't remember just how long he did use it. 
Q3. I mean by that, di4 he llf?~ it continuously all the time 

after 4~ Qqught it, ~itl~er hav~ gQQ~s in th~re or have it 
rented to somebody¥ 

A. Part of the tinie h~ ~&-cl goods himself and then he 
rented it to other people. 

Q4. W~s tl.ler~ a11y ti~e it WASP ~t µseg. by somebody aJter 
he bought it! 

A. No, sir. 
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Q5. "\'\There did you try to put these stakes with reference 
to where that building was located when you had it surveyed T 

A. Well, I tried to put them on the line where the building 
was. 

Q6. Who was it complained to you, you stated on cross 
examination that the town was crowding the people that you 

had leased to Y 
page 34 } A. Well, it was the ones that had it leased. 

Q7. :\Vho was that f 
A. Mr.- Arrington and Bill Goodman. 
Q8. And it was then you had it run out and the stakes put 

there! · 
A. That is right. 

RE-CROSS EXAMINATION. 

By Mr. Pobst : 
Ql. When did the building burn f 
A. I believe it was 1940, I know I was in the hospital at 

the time. 
Q2. About the 28th or 9th of April, 1940¥ 
A. I don't know. 

By Mr. Pobst: Is that right, Mr. Sutherland 1 
By Mr. Sutherland: Yes, sir, the last days of April, 1940, 

I believe the 30th. 

Witness stood aside. 

BILL GOODMAN 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Sutherland: 
QL Where do you live, Mr. Goodman f 

A. Up Slate Creek here about two miles. 
page 35 ~ Q2. What do you dof 

A. I operate a cab stand. 
Q3. Where is that cab standY 
A. Located down by the bus station between the Wig W am 

and the bus station. 
Q4. ·whom do you lease from Y 
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Q5. ,vhat improvements or what's on that lot now, if any­
thing! 
· A. There is nothing on it, but a little building 10 x 14. 

Q6. Who put that there¥ 
A. I did. 
Q7. After you leased iU 
A. Yes. 
Q8. Do you remember about the time that the town im­

proved this alley or street between this lot and Wig W am 
building? . 

A. Yes, I was down there, I don't remember the date. 
Q9. Did you have that lot leased from Trula Goff at that 

timeY 
A. Yes. 
QlO. About how long had you been using it before that 

time! 
A. I boug·ht the place in November 7, 1945, the cab stand, 

that was on there and I have been there every since. 
Qll. ·who, if anybody, ever pointed out to you the size of 

this lot, or the part that you were to occupy, or did anybody 
ever show you how big the lot was? 

A. Yes, sh, after the people began running through the 
alley down there, they seemed to think we were 

page 36 ~ crowding them, but w·hen I leased the lot, I was to 
have all the property the deceased M. L. Goff 

owned in that lot, and I went to Mrs. Goff and told ·her she 
would have to put some posts up so we could stay on the in­
side of our line, so we wouldn't have any controversy about 
it. 

Q12. So what was done then 1 
A. She brought Mr. Belcher up and he surveyed it off once 

and then she brought him back the second time and then she 
put the posts up. 

Q13. After they surveyed it tl1e first time, was there any 
stakes? 

A. Yes, I think she drove some of those markers, just like 
a nail head to me, I think she drove some of those there. 

Ql4. After she did that, what part of that lot did you uset 
A. ·well, I used what she told me was hers as long as I 

could get along with the city. At one time I had 14 cars down 
there and I parked 9 of them inside of the posts that she had 
had surveyed off and put the posts, parked nine cars on the 
inside there. 
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Q15. At the time• the town improved that street thro1.1gh 
there, tell th~ jury how much of that lot of how far out to­
wards Slate Creek you were using that lot at that time¥ 

.a. I was using 18 feet from the "\Vig ·w am, I used that for 
a while until they knocked the posts down and then I had to 
get back in again. 

By The Court: I didn't get clear what he meant. 

A. I was using all the property outside the 18 
page 37 ~ feet from the ·wig ,v am over. 

Q16. There were 18 feet from where you were 
using this lot over to the "\Vig "\Yam building, is that right¥ 

A. That is right, where the posts were-I kept my cabs 
· just inside the posts and it measured 18 feet from the posts 
that were there to the ,;Vig "\Vam building. 

Q17. Now, were you using that much of this lot at the time 
the town improved the street back there and put that asphalt 
down? 

A. Yes, sir, that is the reason I went to Mrs. Goff and had 
her to put me right where I could park. 

Q18. Did the town put the asphalt on any part of this lot 
that you were using at that time f 

A. Yes, it runs out there a little, I don't know how far, I 
was out of town at the time, it was done when I got back, it 
was hardtopped and the post gone. 

Q19. Have you measured it now from the ,Vig ,v am over 
towards the lot where you are using it to see how much the 
town is using? 

A. It has been measured several times, I have 1neasurecl it 
and everybody else has. I told the Mayor the other day, I 
got a ticket for parking one of the cars in front of the little 
office building I put there, and I told him until the thing was 
settled, I was on my own lease, there is one spot there tha,t is 
about on the line 18 feet from the Goff building across the 
street and I kept a car· sit.ting iri front of the office practically 

all the time and I got a ticket the other day and I 
page S8 ~ went to the Mayor and told him I would wait until 

this 111atter was settled before I paid any fine. They 
had been using this certain spot there, I wasn't using the 
whole thing but of course I pulled in there and out of it every 
hour I guess. 
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Ql. About all the time you and the otber taxicabs down 
there are parked on the road, just whe1·ever you could get 
your cars! 

A. No, sir, I have got that lot for my cabs. 
Q2. I thought you said you at one time had so many cars 

there you could hardly get them all on it! 
A. Yes, 14. 
Q3. And you could get only 9 on the lot t 
A. Yes, sir, and the rest were parked on Dr. Richardson's 

lot in the back 
1Q4. Then you sometimes parked at different places? 
A. Yes, sir, but we generally kept 9 cars on the lot. 
Q5. It was awfully crowded, wasn't it f 
A. Not so bad. 
Q6. It is a crowded place? 
A. It is now a little bit but it wasn't before tl1ey started the 

new street. 
Q7. When did they begin the construction of the bus 

station f 
A. I don't know the exact date, I would say some time in 

December or January. 
page 39 } Q8. When? 

A. I couldn't say the date. 
Q9. It has been about two and one-half years since they 

started it, hasn't iU 
A. I bought the Black Diamond Cab Co. November 27, 

1945, and it hadn't been started then but it was started a few 
days after that. 

QlO. It was started some time in last of '45 or early winter 
'46? 

A. Well, it could have run into that. 
Qll. And it was completed then and began to be occupied 

in February, 1946 f ' 
A. It was occupied some time, I couldn't say the exact 

date, but I don't think it took them over six or eight months 
to get the building so they could use it. 

Q12. You didn't buy there until 1945, it must have been 
started before you bought, don't you think so? 

A. I wouldn't say, I didn't pay that much attention. 
Q13. At any rate it was close to that time? 
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A. Yes, I never seen any steel or material laying around 
there. 

Ql4. And they have been in it now about hvo years?' 
A. Yes, sir. 
Q15. And were some five or six months building it Y 
A. That's about what I would say. 

By The Court: 
Q. Now, for my benefit as well as everybody else's, let me 

ask you this: when did you say you leased this lot 
page 40 ~. from Mrs. Goff f 

A. The best of my knowledge, it was November 
27, 1945. · 

Q. Now, what use did you make of itf 
A. Cab stand. 
Q. I mean particularly with reference to this disputed part, 

what use did you make of that strip there that is in dispute! 
A. What use did I make of itf 
Q. Yes, what use was being made of it, that part of it 1 
A. It was being used as a cab stand, the Black Diamond 

Cab Company was in there when I went there, there were 
several cars in there when I went there. 

Q. ·when you went there, was there any stake or anything 
to show where the line as claimed by Mrs. Goff was or be­
tween Mrs. Goff and the alley? 

A. I don't know whether there was a stake or not, hut 
when I built that building there on the lot, I left enough room 
in front of that building, from what I was told about the 
whole lot, to park a car in front of the building, the building 
was 12 to 14 feet long, but I did leave enough room in there 
to park a car in front of the office. At that time there were 
so many surveying down there you couldn't hardly tell where 
there was a stake or a line. 

RE-DIRECT EXAMINATION. 

By :M:r. Sutherland: 
page 41 ~ Ql. When you say you used that as a cab stand, 

how do you mean that you used it! 
A. Transporting passengers, about all I would call it. 
Q2. The whole lot-it doesn't have a building on it, does 

ill -
.A. No, just a building there for telephone, office or sitting 
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i·oom for people coming there hunting a cab, to get out of the 
weather. 

Q3. It was being used for your cars to stand there when 
you were not using them, is that right¥ 

By Mr. Pobst: That is getting awfully leading, your Honor, 
let him ask him, don't tell him what to say. 

By Mr. Sutherland: I tried to ask him without leading, I 
think it is a little leading myself, your Honor, but I think I 
am entitled to it. 

By Mr. Pobst: Don't tell him. 
By The Court: Objection is sustained, it is leading. 

Q4. "\Vhere were your cars when they were not being used 
for transportation of passengers¥ 

A. They were sitting on the lot and all time they weren't 
out on trips, they were sitting on the lots or at the garage or 
service station. 

Q5. Is that what you mean when you say you were using it 
as a taxi-stand¥ 

A. Yes, sir, the building was built there for the 
page 42 · ~ people, if they came there on the lot and had to 

wait for a cab, for men that works in the office to 
come in and set around. · 

RE-CROSS EXAMINATION. 

By Mr. Pobst: 
Ql. You leased then sub-leased it to a number of individual 

taxi drivers! 
A. Yes. 
Q2. You had 15 or 20? 
A. Fourteen. 
Q3. More than you could accommodate on any lot you had¥ 
A. No, we accommodated them, we accommodated them 

with the business, and business was so good the cars moved 
in and out so fast. 

Q4. If they were all there at one time, they w·ould have 
more than covered up your lot? 

A. Yes, nine was all that you could get on the lot. 

"\Vi tness stood aside. 
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CAUDLE BELCHER 
the next witness, being first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION. 

By Mr. Sutherland: 
Ql. Mr. Belcher, where do you live? 
A. Three miles above Grundy. 

Q2. How long have you lived at that place? 
page 43 r A. Since '40. 

Q3. "\Yha t do you do? 
A. Engineering. 
Q4. How long have you been an engineer'¥ 
A. Since 1925. 
Q5. What work have you done as engineer? 
A. Mining engineering and land surveying. 
Q6. How much time have you put in in surveying land? 
A. Well, around 21 years. 
Q7. What preparation did you have for surveying before 

you started work? 
A. Course with the American Correspondence School. 
QB. Did you make a survey of this lot for Mrs. Trula 

Goff¥ 
A. Yes, sir. 
Q9. "\Vhen did you do that, if you remember? 
A. I don't remember exactly, I don't have my note book. 
QlO. Did you make a drawing or plat or map showing the 

matter in dispute and the other things there on the ground? 
A. I surveyed it twice, I did the last time I made a survey. 
Qll. Is that map or plat drawn to scale and from actual 

measurements? 
A. Yes, sir. 
Q12. Do you have it with you? 
A. Yes, sir. ( exhibiting the map) 
Ql3. I will ask you to explain that map to the jury. 
A. This is the survey of the entire lot that is owned by 

Mrs. Goff. 
page 44 r Q14. As you passed your pencil a.round, \Yhat 

kind of line was that? 
A. The dotted line, or this square within this line is the 

Wig "\Yam building, the square on the opposite side of the 
hatched area is the taxi-stand, this black hatched area is an 
eighteen (18) foot strip that is parallel with the ,vig ·warn 
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building and 18 feet from this. This red hatched area is an 
18 foot strip as is now being used for the street. 

Q15. How far is it from the plaintiff's property line, South 
line, how far is it to the hatched line or where the street is 7 

A. It is 20.6 feet. 
Q16. What is the entire distance from her property line to 

the vVig Warn building T 
A. Forty-three and four tenths feet. 
Q17. Then how much is in dispute or point to the jury how 

it is shown on your ma.p, the part that is in dispute? 
A. The part in dispute is the area between this black 

hatched area and the red hatched area. 
Q18. And that would be how much, how many feet 7 
A. It is approximately 6 feet. 

By The Court: You mean a strip six feet wide 7 

A. Approximately that, it is a little bit different at each 
end. 

By Mr. Sutherland: 
Q19. And the width of the lot is how much? 

A. It is 52.8 including the walk and the street. 
page 45 } Q20. Is there anything on the street along by 

the side of the ,vig W am building? 
A. There is a board walk. 
Q21. Is that shown on this map? 
A. Yes, sir, I have it lettered as board walk. 
Q22. Do you remember about the date it was that you 

made this survey for Mrs. Goff f 
A. (None) 
Q23. Did you say you had surveyed this twice f 
A. Yes, sir. 
Q24. "\Vhat was the difference in the time between. the two 

surveys! 
A. Well, it was approximately six months. 
Q25. About what was the date of the last one? 
A. It was six months after Richardson started his bus 

terminal. 
! I ; 

By Mr. Pobst: 
Q. Was that the time of the last one or :first one? 
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A. Last one. 
Q26. At the time you made the first survey, did you put 

any markers or stakes where you ran this line T 
A. I ran the South line and put markers in that so that Dr .. 

Richardson might dig his places for his footers for his bus 
terminal. 

Q27. Did you put any markers on the side of the alleyi 
A. I measured over 18 feet from the Vlig Warn building 

and put some hubs in. 
Q28. Explain to the jury what you mean by hubsf 

A. It is a stake you drive down smooth with the 
page 46 ~ ground and put tacks in. 

Q29. Wben you surveyed it, six months after 
that did you find any of the hubs Y 

A. No, sir. 
Q30. What did you put in the ground the next time you 

surveyed it Y 
A .. I replaced those hubs at the same place and I think the 

follo'wing day we put in some posts. 
Q31. Describe to the jury the kind of posts and how you put 

them in. 
A.. They were locust posts and we dug the hole with a post 

hole digger and a bar. 
Q32. About how deep did you put them in the ground T 
A. About three feet. 
Q33. -when was the next time you noticed these posts after 

you put them in? 
A. All I remember seeing, I think it was the following day 

the one nearest the Main street was broken off. 
Q34. 1Vhere was the other one at that time, was it still 

there! 
A .. I didn't look, I didn't recall seeing it any more. 

By Mr. Sutherland: "\Ve desire to introduce this map as 
part of this witness' testimony, marked ''EXHIBIT MAP". 

By Mr. Pobst: That is objected to because it is not shown 
how it was made or if it was made from anything, 

page 47 ~ to show what his measurements were based on at 
all. 

By the Court: Overruled. I think what yon stated, Mr. 
Pobst, is true, but I think it is permissible to show what he 
did. 
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Ql. Mr. Belcher, you have laid off on this map on the 
Southeast side thereof, which you labeled taxistand, lot and 
going from the bank building or bus building towards Slate 
Creek the first thing you have labeled here is rock wall, what 
is that rock wall? 

A. That was a rock ,vall uncovered by Perry Combs and 
some others, running parallel with the street. 

Q2. You mean parallel with the back alley Y 
A. The back alley. 
Q3. Did you see that rock wall 1 
A. Yes, sir, he uncovered each end of it. 
Q4. And what did it appear to be 1 
A. It was a wall laid up out of rock. 
Q5. And you didn't know anything more than that about 

the rock wall f 
A. That is right. 
Q6. How far was the South side, that is, of the taxi lot, up 

towards the bus station, how far would it be from there to 
the rock wall, 20.6 feet 1 

A. Yes, sir. 

page 48 ~ By Mr. Pobst: The rock wall, shown there (in-
dicating on map) inside of a power pole, that's the 

land leased, up here is the bus terminal, up here the bank, up 
here the court house, you go out the court house and turn to 
the right and cross (interrupted) 

By Mr. Daughterty: ·what is he doing? 
By Mr. Sutherland: Testifying. 
By Mr. Pobst: The attorney desires to withdraw that, I 

didn't think about it, I was just trying to explain the position 
of the map. 

Q7. Mr. Belcher, you have labeled here, bus terminal, is 
that south of the taxi stand V 

A. Yes, sir. 
Q8. Then up on south of that is the bank building, is that 

rigbU 
A. Yes, sir. 
Q9. So if you would go out of the court house and turn to 

the right you would first cross '\Valnut Street f 
A. Yes, sir. 
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QlO. Then come to the bank building? 
A. Yes. 
Qll. Then the bus station? 
A. Yes, sir, 
Q12. And that is what you have labeled bus terminal¥ 
A. 'r.ha t is right. 

Q13. And the rock wall you have pointed out is 
page 49 ~ on the other side walking on down by the taxi 

standY 
A. Yes, sir. 
Q14. Then you have an 18-iuch power pole¥ 
A. Yes, sir. 
Q15. Is that the Appalachian Electric Power Company 

pole¥ 
A. Yes, sir. 
Ql6. It is standing outside and further on tow~rds Slate 

Creek f outside of the taxi lot? 
A.· Outside of the rock wall. 

By Mr! Pobst z Now then you can see· there ( ~xhibiting 
map to the j-µry). 

Q17. The line that she claimed t<;> is on beyond this rock 
wall a distance of approximately how much? 

A. s~ f~et. 
Q18. So that she was claiming in all how much from the 

bus station f 
A. Tw~nty-five lUld four-tenths feet. 
Q19. Is that what she claims now according to her claim f 
A. Yes, sir. 
Q20. What did she measure that 25.6 feet by, by any paper? 
A. Sh~ told m.e the alley was 18 feet. I measured off 18 

feet from the Wig vVam building. 
Q21. And this 25.6 feet stops 18 feet from the "\Vig "ram 

building? 
A. Yea2 sir. 
Q22. And that is why you stopped there? 
A. Yes, sir. 

Q23. Did she show you any paper, or writing, 
page 50 ~ showing the alley was 18 feet wide? 

A. No, sir. 
Q24. Do you know of any writing or paper fixing the wi,dth 

of the alley f 
A. No, sir. 
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Q25. Did you have befQre YQll, when you made that survey, 
any other title paper! ln other wQrdij, did you have the deed 
from M. L. and Trula Goff to I. S. Ratliff or from them back 
to M, L .. Goff, did you luwe tha,t paper before you? 

A. Yes, sir. 
Q26. ·who gave you that p~ptn·, Mr. Belcher, Mrs. Goff? 
A. I think I copied it off the record. 
Q27, Did you tall{ to her t\bo11t that paper1 
.A. Not to my rememhrtmcQ. 
Q28. Did yoi1 ~~k her imything abo11t it 7 
A. No, sir. 
Q29. Do you knQW how mueb.., what width, that gives this 

taxi-stand lot, these two deed~ th~t l spokQ off 
A. The Qnly deed-. l had the Denllis deed and it says, ex-

cluding an alley. 
Q30. It doesnt 't say how wide the alley is Y 
A. No. 
Q31. Do you know the width given in this deed from M. L. 

Goff to I. S. Ratliff, what wi.dth he gives in that deed Y 
A. No, f3ir. 
Q32, Assuming tb&t we have it copied correctly here, and 

as to that we will see when the de~d book comes, 
page 51 ~ how wide would the ta~i lot be according to that 

de~dV 
A.. Twenty-ai~ feet. 
Q33. And yo1, s.ay you have it 25 something? 
A. 25~6 feet. 

By Mr. Pobst: "\Ve desire to h1trQd~ce the two deed&, one 
from M. L. Goff and wife to I. S. Ratliff, dated August 25, 
1938, and recorded in the Clerk's Office in Deed Book No. 79, 
page 298. 

We now have the deed book here, see if the deed book 
shows the width of the lot is 26 feet as you stated. 

A. ( Examining the deed) Yes, sir. 

By ~fr. Pobst: "\Ve now ask to introduce both deeds, one 
from l\L L. Goff ai1d wife, daJed August 25, 1938, and re­
corded in J.)eed Book No. 79, page 298. Read that description 
ov~r ( to witness). 

By Mr. P<>bst; 'rhe other de~d, I show you is from r. S. 
RatcUff and A. M. Ratcliff, her husband, dated February 13, 
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1943, and recorded in Deed Book No. 94, page 65, both of said 
deeds recorded in the Clerk's Office of this court. 

Q34. Do both of those deeds convey the same property f 
A. Yes, sir. 
Q35. By the same description f 
A. Yes, sir. 
Q36. Do you know where, from your survey, could you tell 

where anybody got a 26 feet measurement, which 
page 52 ~ they call for in the deeds, do you know anything 

about that! 
A. The only place they could get it would be measuring 18 

feet from the Wig Vv am building. 
Q37. Could you tell me when the "Wig Wam building was 

constructed? · 
A. No, sir, I was in here before 1937. 
Q38. Do you mean it was made before 1937 f 
A. Yes, sir. 
Q39. Now, if that line is established according to the con­

tention of the plaintiff, out in the back street there, what 
will be the distance between the board walk next to the ,Vig 
1V am and her property line on this side t 

A. It would be 39.4 feet. 
Q40. I don't believe you understand my question. I asked 

you this : If the plaintiff establishes the north line of the 
taxi lot according to her contention, what will be the distance 
from that line over to the edge of the board walk along by 
the Wig Wam building! 

A. It will be 14 feet. 
Q41. In other words, the town will have 14 feet in the alley! 
A. Yes. 

By the Court: 
Q. How wide is the board walk f 
A. Approximately four feet. 

By the Court: As I understand the plaintiff doesn't claim 
the land the board walk is on Y 

By Mr. Daugherty: This is correct, your Honor. 
page 53 ~ By the Court: What does the town claim t Do 

they claim the space the board walk is on 1 
By Mr. Pobst: The town claims, your Honor, that the line 

of the original property, as always used, was inside this rock 
wall, and that Vern Smith took possession of it, that was in 



' 

Town of Grundy v. Trula Goff 

1Jf rs. Trula Goff. 

69 

my opening statement, we will show that, and built outside 
the rock wall. 

By the Court : ·where do you claim the line was over next 
to the creek? 

By Mr. Pobst: Over next to Slate Creek, there never was 
any line so far as we know, there was nothing there to show, 
it was a creek bank. In other words, we don't know whether 
M. L. Goff put the ·wig vV am building on the line or not. 

By the Court: In other words, the town doesn't know 
where that alley is next to the creek? 

By Mr. Pobst: We can't show, no, your Honor. 

RE-DIRECT EXAMINATION 

By Mr. Sutherland: 
Ql. I believe this deed that was introduced from M. L. Goff 

to I. S. Ratliff, in describing this lot, gives the width of it as 
about 26 feet, is that right l . 

A. Yes, sir. 
page 54 ~ Q2. Now then that was made while the wooden 

building was still standing, wasn't it Y 
A. I don't know. 
Q3. ,vell, the deed is dated August 25, 1938, at that time, 

August 1938, the wooden building was still standing there, 
wasn't it! . 

A. I remember of some Assyrian having a store there 
about 1938. 

Q4. And he had a store in there at the time it burned in 
1940, is that correct? 

A. I wouldn't say, I don't remember. 

·witness stood aside. 

MRS. TRULA GOFF 
recalled for further examination in chief, stated as follows: 

DIRECT EXAMINATION 

By Mr. Sutherland: 
Ql. Do you know wl1en your husband, M. L. Goff, built 

what they call the " 7ig "Tam building¥ 
A. No, sir, I don't but I have it in a book at home when he 

leased it. 
Q2. ,vhom did he first lease it to? 



70 Supreme Court of Appeals of Virginia 

JJf rs. Trula Go ff. 

A. Mr. A. G. Law. 
Q3. At that time he put up Mick or l\Iack store? 
A. That is right. 

Q4. And that is the first store in that building? 
pag·e 55 ~ A. That is right. 

Q5. And how soon was that after it was com­
pleted? 

A. He leased it before it was completed, but he didn't 
move. 

Q6. And you have a record at the house you can fix that 
by? 

A. ·when he leased it. 
Q7. After he leased it to Mr. Law, whatever date that was, 

tell the jury whether or not that building has been contin­
uously occupied from that date till the date this suit was 
started. 

By Mr. Pobst: I don't see the materiality of that, if he is 
on the town's property on that side. 

By Mr. Sutherland: If we are in possession of a part of 
that lot, we have introduced a deed here describing that lot, 
which the surveyor says went from the bus station to "the 
middle of Slate Creek, if we are in possession of any part of 
that, we are in possession of all of it to the boundaries of 
that deed and then if they undertake to claim there is an 
alley through there, they have to limit that alley. 

By Mr. Pobst: If your Honor, please, that is a question of 
title. That part of it wasn't leased to Law .at all, wasn't 
claimed to have been an alley separates it, the only thing he 

is trying to restrict the use of the alley there. 
pag·e 56 ~ By the Court: There is no question here-so far 

as I can see, there is no question here about the 
plaintiff or M. L. Goff's being in possession of the part of 
this land that was conveyed from vV. L. Dennis to l\L L. Goff, 
they have been in possession of it all the time. 

By Mr. Pobst: ,vhat he is talking about is on the other 
::;1de of the alley. 

By the Court: I think it is immaterial to show he was in 
possession of it in two places, if that is admitted. · 

By Mr. Pobst: "\Ve don't admit anything, you prove the 
case, we say that isn't material. 

By Mr. Sutherland: All right, I want her to answ·er then, 
if they have had possession of that building every since it 
was built until the institution of this suit 1 



Towu of Grundy v. Trula Goff 

Mrs. Trula Go ff. 

By Mr. Pobst: We object. 
By the Court : Overruled. 
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Q8. Have you had possession of this Wig "\Varn building 
since it was constructed up to the time this suit was insti­
tuted? 

A. You mean have I had it leased? 
Q9. That is right Y 

A. Yes, I have. 
page 57} QlO. Has there been any time after it was com­

pleted up till this ~uit was sta-rted -that there was 
not somebody living in that or occupying that building? 

A. No, sir. · , 
Qll. The deed that was introduced.· from. your husband, 

M. L. Goff, and you to I. S. Ratliff, is dated in August, 1938, 
was the wooden building still on the lot at that timef · 

A. Yes, sir. 

By Mr. Sutherland: "\Vith that record that will fix the time 
that this ,vig Wam building was started, we will want to 
introduce that, and ·with that the plaintiff is hrough. 

By the Court: You reserve the right to put that in and 
the plaintiff rest? 

By Mr. Sutherland: That is right, to p:ut in that piece of 
evidence. 

Witness stood aside. 

WHEREUPON, the following motion was made in the ab­
sence of the jury: 

By Miss Coleman: Defendant by counsel moves the court 
to strike the evidence of the plaintiff in this case for the fol­
lowing reasons : 

(1) The plaintiff has failed to prove that the town of 
Grundy is in possession of this property. 

(2) That any entry was made in three years 
page 58 ~ next preceding the institution of the suit. 

(3.) That they have failed to prove that the 
town unlawfully entered or unlawfully detained the lot in 
controversy. 

By the· Court : Overruled. 
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Court was adjourned until Wednesday morning at 9'oclock. 

"\VEDNESDAY MORNING 
April 14, 1948 

TRULA GOFF 
again resumed the stand and testified as follows: 

DIRECT EXAMINATION 

By Mr. Sutherland= 
Ql. When was the date you first leased that building which 

is known as the ,vig W am building t 
A. December, 1936. 

·witness stood aside. 

WHEREUPON, the defendant introduced the following 
evidence on its behalf : 

REECE MeCLANAHAN 
the first witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION 

By Mr. Pobst: 
· Ql. Mr. McCianahan, you live in the upper end 

page 59 } of the town of Grundy, do you Y 
A. Yes, sir. 

Q2. Were you formerly Mayor of the town of Grundy 6l 
A. Yes. 
Q3. When did you take office f 
A. September 1, 1945. 
Q4. And you served how long Y 
A. Two years. 
Q5. You served till September 1, 19471 
A. Yes, sir. 
Q6. During your term in office as mayor, state what, if 

anything, was done toward improving the back street or back 
alley between the Wig W am and the taxi stand. 

A. What repairs were made! 
Q7. Yes. 
A. vVell, I had the road scraped and hard-surfaced. 
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QS. "\Vha t kind hard-surface? 
A. Asphalt with gravel. 
Q9. Paved with gravel? 
A. Yes. 
QlO. When was that, if you know? 
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A. Well, it was done in 1946. I don't remember the exact 
date. 

Qll. When you started to hard-surf ace that or were pre­
paring for it, state what, if anything, was done by some one 
of Mrs. Goff's in reference to putting posts out in the street. 

A. Well, there were two posts put out in that 
page 60 ~ alley beyond that light pole from here. 

Q12. You mean north of the electric light pole Y 
A. Yes. 
Q13. About how far from the light poleY 
A. I don't know, must have been four or five feet, I didn't 

measure it. 
Q14. Who put those stakes upt 
A. I don't know, I didn't see them put up. 
Q15. After they were put up, I believe Caudle Belcher tes­

tified that that left about 14 feet in the travel part of the 
alley, is that approximately correct? 

A. Yes, approximately correct from the board walk over. 
Q16. That is not including the board walkY 
A. No. 
Ql 7. How do the buses get into the bus terminal? 
A. They go down and turn in through that alley and come 

around to the back. 
Q18. You mean they turn up the alley and turn into the 

bus station Y 
A. Yes. 

Q19. ,vere there at that time, and are there yet a great 
many buses driving in and out of that bus station daily! 

A. Yes. 

By Mr. Daugherty: ,v e object to that, the necessity of the 
defendant to have this property doesn't have anything to do 

with its right to use it. 
page 61 ~ By Mr. Pobst: I am not so certain about that, 

your Honor, I believe it would, an alley was re­
served-no particular width was designated in the deed for 
the alley, The plaintiff seeks to restrict it to just what she· 
wishes. The plaintiff's husband constructed a Wig W am 
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building on the other side of it and without, so far as we know, 
establishing· anything and admittedly having nothing· by 
which to establish the line because she doesn't know the 
width of the alley but just said she had heard it was 18 feet. 
An alley reserved must be reserved with reference to a par­
ticular point. Now we think that does have something to do 
with it. 

By the Court: I think the evidence is admissible to show 
the alley was used. 

By Mr. Pobst. That is true, your Honor, it would certainly 
go to show how far the alley was used. 

By the Court: I think the evidence is admissible according 
to the way you gentlemen are arguing. 

By Mr. Daugherty: Exception. 
By the Court: The use of the alley at that particular time 

of these buses using it might not determine the existence and 
the width of the alley, it would depend upon its use 

page 62 ~ not on one particular occasion or one particular 
time, I don't think. 

By Mr. Pobst: Possibly not. 
By the Court: I would say I think the evidence is admissi-

ble, go ahead. · 
By Mr. Sutherland: ,ve save the exception. 
By the Court: The evidence may be admissible for several 

reasons, the controversy over this strip is that the town took 
it to use as an alley, that is what the plaintiff claims, and 
the defendant's position is that it was already a part of the 
alley. Now the use that is made of the alley would be, I think, 
admissible. 

By Mr. Sutherland: Exception: 

( Question re-read) 

A. There is, yes, sir. 
Q20. Can you give me any idea of the number f 
A. I don't know how many we have a day. 
Q21. How many lines do you know a re served there 1 
A. Consolidated, G & H, Knox Creek Bus Lines, Selfe Bus 

Lines. 
Q22. Is there a local line f 
A. Local line, yes. 
Q23. Do each of those bus lines run several buses a day f 

A. Yes, sir. 
page 63 ~ Q24. ,vha t is the size of those buses f 

A. I don't know, some large and some small. 
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Q25. Do they have some of the through buses coming and 
going into Grundy? 

A. Yes, sir, Pikeville bus. 
Q26. Bluefield bus T 
A. All the buses that come in here I reckon. 
Q27. The part of the traveled street that remained after 

the stakes or locust posts were up there by some one out into 
the street, was there enough street left for the buses to get 
in and out of this bus station? 

A. That is how come me to first know the posts were up 
there, I had some complaints that the buses couldn't get in, so 
I went down to see and I came back and didn't do anything 
about it until I went to see the City Attorney about it and under 
his instruction he told me to remove the posts and that is 
what I did. 

Q28. How long had they been there at that time? 
A. I don't know just exactly, not very long. 
Q29. Do you mean a matter of hours or over night! 
A. I wouldn't say, could have been there a day or two or 

longer. 
Q30. Had they been there a month? 
A. I don't think so. 
Q31. Did you remove one on the advice of the city attor­

ney? 
A. Yes. 

Q32. Did you remove both of them? 
page 64 } A. As well as I remember one was knocked over 

by a bus. 
Q33. Was anyone there when you were there¥ 
A. Some of the taxi men and Hassell Goff came over when 

we were taking the posts out and objected to our moving the 
posts and I told him we were moving them under the advice 
of the city attorney and if there was any further dispute 
about it, to have the court settle it. 

By the Court : I didn't understand you. 

A. (Continuing) Hassell came over when we were down 
there removing the posts and he objected to our removing 
them and I told him I was taking them out under the advice 
of the city attorney, and if there were any further complaint, 
that they had the court to come to. 

By the Court: Were you mayor at that time? 
· A. Yes, sir. 
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By Mr. Pobst: 
Q34. The matter was never carried to the court about tak­

ing the posts out Y 
A. No. 
Q35. At the time, in talking to Hassell Goff, he stated that 

you said, "That is all right, we are not going to put any­
thing but a 12-foot strip of asphalt on the road at this time, 
so you needn't ·worry about it." 

A. There wasn't anything said about that, he didn't say 
very much about it. 

page 65 ~ Q36.- Did you tell him you only intended to use 
12 fe.etY 

A. No, sir, · I didn't. 
Q37. Did you intend to use on over to where you did put 

iU 
A. Yes, sir. 
Q38. Was there any force or threats used f 
A. No, sir. 
Q39. No arguing Y 
A. No, back out this side of there at Dr. Richardson's 

property, I surfaced it further than that. · · 
Q40. How far did you surface there Y 
A. Where he set back and where he said was parallel with 

this rock wall you have been talking about. Then I surfaced 
a block in there for the Consolidated Bus Company I did 
that for them. 

Q41. Did you surface along, you know what the north side 
of this taxi stand is Y 

A. Yes. 
Q42. That is the side next to Slate Creek Y 
A. Yes, sir. 
Q43. Along this back street, how far up did you surf ace in 

reference to this rock wall 1 
A. I surfaced it up to that light pole. 
Q44. And you included the light pole in the street then Y 
A. Yes, surfaced up to the very edge of it. 
Q45. Do you know where the rock wall is, have you had it 

uncovered! 
A. Yes, sir. 

page 66 ~ Q46. Both ends of it t 
A. Yes, sir. 

Q47. And what sort of a rock wall was it¥ 
A. I don't know, it was just a rough rock wall. We just 

dug down to the top of it. 
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Q48. How far is the light pole from the rock wall! 
.A. It was right close to it. -
Q49. Did you surf ace up to the edge of the rock wall Y 
.A. No, up to the edge of the pole. 
Q50. Now, who paid for that surfacing¥ 
A. The town of Grundy paid for the alley there. 
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Q51. Did you do anything on the alley, I believe you said 
you scrapped it and then surfaced iU 

A. Yes. 
Q52. Did you ever do any other ,vork since then Y 
A. Yes, sir, repair work, holes come in the hard-surf ace. 
Q53. And you kept that repaired f 
A. Yes, sir. 
Q54. And did the town pay for tbaU 
A. Yes, sir. 
Q55. Mr. l\foClanahan, do you remember at the time that 

store building burned 1 
A. I know when it burned, I don't remember how long 

its been. 
Q56. Well, it has been stated it burned in April, 1940-
A. I don't know exactly. 
Q57. Did you pay any attention to that road from that 

time on, would you say whether this road has been 
page 67 ~ used all the time 1 

A. No, not so much attention to it. 
Q58. You lived here, did you Y 
A. Yes, sir. ·-
Q59. Were you town sergeant during the time f 
A. A good deal of the time. 
Q60. Could you speak of the width of the road used from 

the time of the burning up to the time of the hard surfacing Y 
A. The alley has been used, cars going around there. 
Q61. Has it been restricted to the place where some one 

set these fence posts out in the alley, except that day or some­
thing like that that you said the posts were there Y 

A. Not as I know of. 
Q62. You don't know anything about a survey that Caudle 

Belcher made f 
A. No, sir. 
Q63. Was the town in any way consulted or invited to be 

present in that survey! 
A. Not that I know of, I vt"asn 't. 
Q64. Were any of the town: officials present at the time the 

survey was made Y 
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A. No, sir not that I know of. 
Q65. So you don't know of any of the whys or wherefores 

for the reasons for the survey? 
A. No, I don't. 
Q66. You were mayor at that time the new bus station was 

put in? 
A. Yes, sir. 

page 68 ~ CROSS EXAl\HNATION 

By Mr. Sutherland: 
Ql. You stated that after this house was burned, that is 

the house that was on the lot just immediately next to the 
bus station now, that they used an alley through there all the 
time since that house burned? 

A. So far as I· know. 
Q2. What is the width of it, that is hard surfaced nowf 
A. I don't remember just what it is. 
Q3. I believe you stated that the posts put in there would 

have restricted it to about 14 feet over to the board walk? 
A. Yes, sir. 
Q4. Now then, how much more did you take in when you 

hard surfaced it past those posts? 
A. I would say five or sLx feet, approximately. 
Q5. Don't you remember that for a few years after this 

house burned, that the debris from the house was considera­
bly closer to what they call the ,Vig "Tam building than those 
posts were set, and that they only used a very narrow way 
through there for several yea rs? 

A. It was all open through there after the house burned, 
I don't know just how much of it they used, I was town police 
for several years. 

Q6. But you wouldn't attempt to say how wide an alley 
they used? 

A. No. 
Q7. I believe you said, when you started to im­

page 69 ~ prove this alley, that Dr. Richardson told you that 
that rock wall they uncovered along there was the 

1ine on the plaintiff's lot? 
A. Yes, sir. 
Q8. He is the same fellow that built this walk next to his 

building on up, including the alley some four or five feet fur­
ther than the Wig "\Varn building extends, isn't that right¥ 

A. It is his walk. 
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Q9. But it extends up in the alley some four or five feet 
further than the Wig "\Varn building f 

A.. Yes, sir. 
QlO. What kind of walk is thatf 
A. Concrete. 
Qll. Now, never since you have been mayor or since you 

were policeman or town sergeant for the town of Grundy, 
or at any time you have been connected with the town in an 
official capacity anywhere, has there been any markers along 

· there fixing the width of that alley! 
A. Not as I know of. 
Q12. And there has never been any marker to say how 

wide it is where it leaves Main Street Y 
A. No, sir. 
Ql3. And as it goes up Slate Creek there is no marker to 

show whether it gets wider or narrowerY 
A. Not as I know of. 
Q14. At the time that you removed these posts, and after , 

you had this conversation with Hassell Goff, you 
page 70 ~ could tell that the people operating that taxi stand 

were using this land, this lot all up to those posts 1 
A. They were using all of it, using the alley and all, and 

used to come out over the main street the other wall, they 
parked in this side of the alley and went out over Main Street 
a good while and there was a complaint about it and made 
them go out in the alley and come back, the taxi-cabs were 
using all the lot and the alley too. 

Q15. And when you were talking to Hassell about this, 
Hassell told you that was where they claimed their line 
come to? , 

A. Yes, sir. 
Q16. And he requested that you, as the Mayor of the town, 

not to take any part of that lot he claimed, and improve it as 
a part of the alley, didn't he f 

A. He asked me not to move the posts, that is what I fig­
ured he had reference to. 

RE-DIRECT EXAMINATION 

By Mr. Pobst: 
Ql. Were you Sergeant under George McGuire when he 

was Mayor¥ 
A. Yes, nearly four years. 
Q2. Pretty near his whole term? 
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Q3. State what was done on that road while you were ser­
geant? 

A. I don't remember ever working on that, Mr. Pobst. 
Q4. Did you make repairs on it, did you do any filling in 

there? 
A. I think George made some, I didn't, I don't know how 

much he did. 
page 71 } Q5~ Was any creek sand and gravel hauled dur­

ing that time and placed in this alley? 
A. There may have been, I don't remember, George did 

some work, I don't know how much he did. 
Q6. That was done by the town, George McGuire as Mayor¥ 
A. He was. 
Q7. "\Ve talked about the buses not being able to turn there 

after the locust posts were put down, were they in the way 
of trucks turning in there, could they turn in there without 
danger? 

A. Well, it was pretty narrow there for a big truck, of 
course the big buses could hardly get around there at all. 

QB. How about a trailer-truck? 
A. I don't remember seeing one go around there but it is 

pretty close. 
Q9. Does that add to the danger of that intersection Y 
A. More or less. 
QlO. Could you pass in what was left there! 
A. No, not in those buses. 
Qll. Could two cars pass Y 
A. Two cars might pass. 
Q12. Could two coal trucks pass 1 
A. I doubt it. 
Q13. State whether at any time during the time you were 

mayor or sergeant, while that place was used as a taxi stand, 
you had trouble with the taxicabs parking all around there. 

By Mr. Sutherland: We object to that, your Honor. 
page 72} By the Court: I don't see what bearing that 

would have. 

By Mr. Pobst: 
Q14. State whether or not the taxis were parked on the 

taxi lot as well as off of the taxi lot on the streets most all 
around them. 

A. They parked on the lot and in the alley, I had lots of 
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complaints and I had to send the police down there lots and 
lots of times. 

By Mr. Sutherland: ,v e object to that, we don't see the 
materiality of that. 

By Mr. Pobst: They tried to show they had possession, 
that is certainly material, we want to show they had no more 
possession of this strip than anybody else. Merely because 
they parked out- in the street, they parked in the street other 
places. 

By Mr. Sutherland: If they did park out in the street, does 
that enlighten the jury on this question 7 

By Mr. Pobst: They claim for a small space of time, or 
maybe over night, they had these posts up there, they attemp­
ted to show that during those few hours or days what the 
plaintiff did, that they parked out to those posts. Now at 
any other time it can't be shown where they were parked un­
less they were doing it exclusively, that they were holding 

any possession for the plaintiff. The witness says 
page 73 ~ it was all crowded and congested or he says they 

were just parking everywhere. 
By the Court: Overruled. 
By Mr. Pobst: Exception. 

Q15. Reece, did the taxicabs there at any time park there 
and use this strip they are lawing over, that is down to where 
they had the locust posts, to the exclusion of the general 
public at any time Y 

A. Not after we got it surveyed, I don't think they did, 
might have parked on some part of it some, but most of the 
time they have moved back further because the big buses 
couldn't get around, in fact we had to insist that they do 
park back further so they could get around there. 

Q16. What was the line with reference to this rock wall? 
A. They come out to the rock wall. 
Ql7. You stated on your cross examination there was 

nothing to show the line in the alley, the rock wall was there, 
wasn't iU 

A. The rock wall was there, but I don't know whether that 
was the line or not. 

Ql8. But the rock wall was there? 
A. Yes, sir. 
Q19. After these locust posts were put in to tho alley as 

you have stated, did the taxi company move their cars right 
out in line with those locust posts¥ 
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A. You mean while the posts were there? 
page 7 4 ~ Q20. Yes. 

A. I don't remember about that, Mr. Pobst, 
might have been out there and might have been back, some 
of them out further than others some times. 

Q21. If they were, were they moved back after the locust 
posts were removed, get back to the line? 

A. Yes, they had to get back so the big buses could get 
around there. 

Q22. Before the locust posts were put up there and after 
they were taken down, did they regularly park on that strip 
and use it for a parking place? 

A. No, I didn't have any complaint~ until they put the posts 
there. 

Q23. Wben the buses ,vent around there, was there any 
room? 

A. Well, I had the complaint that they couldn't get around. 
Q24. And then when they could get around there the taxis 

were moved back to near the rock wall? 
A. Yes. 
Q25. Then did the public use up to-how far did the public 

use up to? 
A. I don't know exactly, they used the alley coming around 

there, I don't know whether they used all that was surfaced 
or not. 

Q26. Could they get around that alley after the posts were 
down there without getting on that strip we are lawing overt 

A. I don't think the big buses could have, a car might have. 
Q27. vV ould a car in turning use a part oh this 

page 75 } controverted strip, suppose you were going down 
the street and turn in, would it have to use a part 

of this strip we are lawing over now? 
A.. Possibly could get around without getting on it with a 

car. 
Q28. Could a person ordinarily do it f 
A. I don't know. 
Q29. Suppose he was meeting a car coming out of the alley, 

what would the car going East to,vards the Methodist Church 
do, where would it go? 

A. He would more than likely be over on this strip. 

RE-CROSS EXAMINATION 

By Mr. Sutherland: 
Ql. You stated that that rock wall was there, is it covered 

upf 
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A. Yes. 
Q2. How deep is it covered up? 
A. I think possibly four or five inches under the top of the 

ground. 
Q3. And has it ever been since you have been connected 

with the town, has it ever been above the surface of that 
street along there so it was visible f 

A. Not as I know of. 
Q4. I believe you said after you removed those posts and 

after you had had that complaint, you improved the street 
or alley some few feet towards the bus station building, and 
that the town immediately took charge of it and has been 
using it every since f 

A. Well after we surf aced it there and after we 
page 76 r took the posts up, the buses go around there, and 

I didn't have any further complaints. 
Q5. Didn't have any more complaints? 
A. Nothing more than taxis parking in the way there, they 

had 12 to 15 and they couldn't all get on the lot at one time 
and they would park any where they could get one parked. 

Q6. You endeavored to keep the taxis off that strip so it 
could be used by the buses and the public? · 

A. Yes, sir, to give room enough for the buses around 
there. 

Q7. Well, now in answer to some of Mr. Pobst's questions, 
you stated it was necessary to use this strip along there fo 
take trucks in there and to pass there, if those walks were 
removed from the other side of the building or alley, it would 
give about as much room as you took off this lot, wouldn't 
it? 

A. Somewhere near it, I imagine the walks must be around 
3~ feet. 

RE-DIRECT EXAMINATION 

By Mr. Pobst: 
Ql. Would it be dangeroust 
A. Yes. 

. 't I 

· Q2. Is there any other building back of the ·wig \'\7 am you 
have to approach by that walkY 

A. Yes, sir, Dr. Richardson's. 
Q3. What kind building? 

A. Furniture store. 
page 77 ~ Q4. Then up stairs? 

A. I think so, I don't know. 

I : -~. 
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Q5. People living up there T 
A. I believe they do. 
Q6. Do you see women and children going back there f 
A. I have seen lots of them. 
Q7. Now, if you are going to get to the "\Vig W am up stairs, 

do you use the walk 1 
A. The walk or alley way. · 
Q8. And that Wig W am building is the M. L. Goff build-

ing! · 
A. Yes. 
Q9. Is there . any doctor's office or dentist's office up 

stairs t 
A. Dr. Speers. 
QlO. And to go to his office, you have to use t~is board 

walk! 
A. Yes or walk in the alley. 

By the Court: 
Q. When was it you pulled up the posts and paved it up 

to the light post right at the wall f 
A. It was in '46, I don't remember the exact date we did 

that. 
Q. Who was with you at that time that was done and at the 

time you talked to Hassell Gofff 
A. Sherman McGlothlin was one and I don't rem.ember who 

else but someone else with us. 
Q. Did Sherman McGlothlin have any connection with the 

town! 
A. He was Chief of Police of the town at that 

page 78 ~ time. 
Q. How long had those posts been in there °I 

A. I don't know, I didn't see them put in but they hadn't­
been in but a very short time. 

Q. How was this strip that is in dispute used before the 
posts were put in there? 

A. vV ell, those taxis had parked in there, some of them 
were out but at that time I believe most of them come out 
over the street and after the bus station went in there, we had 
to make them change and go out in the alley way because 
so many people walking along the street, they used to come 
out that way practically all the time then. 

Q. Before these posts were put there, how was this strip 
used, was it used as an alley or used for parking? 

A. They parked over it and it was used as an alley too, 
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the buses went in there and the cars too went around there, 
I don't know whether you could say it was used for just 
parking cars, it was used for both, the buses used it. 

Q. How long had buses been using this alley! 
A. I don't remember how long they had been using it be-

fore the posts were put up there, it was some time. 
Q. About how long? 
A. Oh, I would say they had been using it 8 to 10 months. 
Q. The buses started to use it when the bus station was 

built, is that right¥ 
A. Yes. 

Q. Had there been any occasion for buses to go 
page 79 } in the alley before the bus .station was built f 

A. Not that I know of. 
Q. Had there been any complaint about the encroachment 

upon the property or the alley not being wide enough before 
the buses started using it! 

A. Yes, we had quite a bit of complaint, the taxis parked 
there a lot and blocked the alley and you couldn't get around 
there. 

By Mr. Pobst: 
Qll. The court asked you w11ether prior to the time the 

buses used it, it was used as an alley, what about truckR, did 
they use itf 

A. Yes, the trucks went around there. 
Q12. Different kinds of trucks go around there f 
A. Yes, sir. 
Q13. I believe you said there was a furniture store around 

there¥ 
A. As well as I remember. 
Q14. What is that other building on the back end of the 

Arthur Goff building! 
A. That old wooden building, they used that to keep 

caskets in, funeral home, got some in there now. 
Q15. Did trucks go up there at that time to serve those 

buildings! 
A. Yes, sir, trucks have went around there every sinee I 

have been around Grundy, hauled coal around there and lots 
of them when the traffic out here was jammed up that it 
would go around that way. · 

Q16. Januned on ·walnut Street! 
page 80 } A. Yes. 

Q17. ·what about ambulancesT 
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A. Ambulances too, all the traffic goes around there all 
time. 

Ql8. That has been true every since from the time that 
building burned to the present time f 

A. Yes, sir, and before. 

By The Court : 
Q. You mean by the buses, the commercial buses coming in 

from different places? 
A. Yes, sir. 
Q. Do you remember before the Goff building burned there 

on the corner? 
A. Yes. 
Q. ,vhere was that with reference to the point up to which 

you have paved the alleyf 
A. 1Vell, I think the side part of that building, the little 

side on the far side was out over this we have paved, I don't 
know just how much, it was out on part of that I think. 

Witness stood aside. 

A. l\L RATLIFF 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By :Mr. Pobst: 
Ql. Mr. Ratliff, are you the husband of I. S. Ratliff? 

A. Yes. 
page 81 ~ Q2. And have been and were on August 25, 1938, 

and prior thereto 1 
A. Yes, sir. 
Q3. I find a deed dated August 25, 1938, a.nd recorded 

October 18, 1938, in Deed Book 79, page 298, from ::M:. L. Goff 
and Trula Goff to I. S. Ratliff, for a lot on Main Street, then 
adjoining the R. E. ·wmiams place, you know that lot, do 
you? · 

A. Yes. 
Q4. The description of that lot is: Beginning at a stake in 

the edge of Main Street 31h feet N. E. of a locust near the 
Northwest corner of the ·wmiams dwelling, thence S 79 30 E 
52.8 feet to a stake, thence North 5 30 E about 26 feet to a 
stake. 

A. Yes. 
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· Q5. I mean that Goff and wife conveyed to your wife f 
A. Yes, sir. 
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Q6. And that lot seems to have been 26 feet in width along 
Main StreeU 

A. I don't remember exactly, but I imagine that would be 
right. 

Q7, How come that lot to be conveyed to your wife, Mr. 
Ratliff? 

By Mr. Sutherland: We object to that. 
By The Court : Sustained. 

page 82 ~ _By Mr .. Pobst: We want to show really this deed 
was made for the purpose of trying to push that 

alley over further than it really was and trying to make the lot 
26 feet in width when really it wasn't that much. Now., we 
.think that is most material. The plaintiff says the surveyor 
-. neither the surveyor nor .Mi·:S. Goff, the plaintiff, give you 
any starting place at all and we want to show this deed was 
made by the pa:rties for the purpose of getting a starting 
place. Neither the plaintiff nor surveyor Belcher can give 
you the width of the alley at all by any paper or writing, 
now we say there is had faith he-re a-nd we are entitled to 
show it to the jury. 

By The Court : Your question was if he knew the purpose 
for which that deed was made. 

By Mr. Pobst; Yes, sir, and I asked him again whether it 
was a good faith ~ale, did any con~ideration actually pass, 
was any money paid 1 

By The Court: I think the question-
By Mr. Pobst: The jury. are entitled to the facts, whether 

any money passed 1 
By The Court: .You are not asking him that. 

page 83 ~ By Mr. Pobst: 
QB. Then I will ask him whether any money was 

paid for that conveyance. 

By Mr. Sutherland: We object to that. 
By The Court: Overruled. 
By Mr. Sutherland: Exception. 

By Mr. Pobst: 
Q9. Did your wife pay any money for that, Mr. Ratliff? 
A. No. 



88 Supreme· Court of Appeals of Virginia 

.A. M. Ratliff. 

QlO. Did your wife and you afterw·ards convey that back, 
by deed dated February 13, 1943, and recorded December 29, 
1944, in Deed Book 99, page 651 

A. Yes, sir. 
Qll. Was any money paid that time Y 
A. No. 
Q12. If no · money was paid, then state the circumstances 

under which it was conveyed to your· wife. 

By Mr. Daughtery: We object to that, I don't see where 
that affects this suit. 

By The Courf: All the circumstances might not. If there 
is any circumstance bearing upon the location of this alley, 

it would be admissible. 
page 84 ~ By Mr. Pobst: We want to show that there was 

Mill~ . 
By The Court: Otherwise it might be prejudicial and cer..: 

tainly would not have any bearing upon this case. 
By Mr. Pobst: She fixes a point where she says her line 

goes to. We say she has nothing to fix it except this made-up 
scheme or sham between these parties. The witness states 
that no money passed, that it was conveyed back without any 
money and we want to go further and see why he did it. Now 
if we can show it was done for the purpose of establishing a 
corner that didn't exist, except for this sham or this deed 
that was intended to deceive somebody, including the public, 
we are entitled to show that, and certainly the jury is entitled 
to it. In other words, they were trying to take some of that 
alley when it didn't belong to them, and they wanted to estab­
lish something to measure that, and they arbitrarily used the 
distance they got from nowhere according to their own state­
ments. 

By The Court : Let him go ahead and state. 
By Mr. Sutherland: We save the exception. 

A. You mean tell what caused it all to come about! 

page 85 ~ 
By Mr. Pobst: Yes. 
By The Court: Let the jury go out. 

WHEREUPON, the jury retired and the following pro­
ceedings _were had in the absence of the jury: 

A. ,veil, what brought it about, Marquis couldn't talk and 
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he said the reason he wanted to make the deed was because 
we could defend it better than be could, and that the town 
some time or other might want some of it, and he said he 
felt like he owned the 26 feet the way he made the deed and 
he wanted a price set if they did condemn it so they could 
have it. 

Q13. He knew the law suit was comingt 
.A.. He said the town would some time want to condemn it, 

he didn't say he didn't own it, all of his conversation about 
it, he felt like he owned it but he w·anted a price set. 

Q14. He also wanted some measurements seU 
A. He always left the impression on me that he felt like he 

owned about 26 feet there. 
Q15. And that is why the 25 feet was put in theret 
A. I don't know about that, but the price in the deed was 

set so if there was a condemnation suit that would be some­
thing to go by. 

Q16. Did you collect the rents from that then or did he 
collect them? 

A. I collected them and turned them over to him. 
Ql 7. Did you charge him anything for iU 

A. No, sir. 
page 86 ~ Ql8. At the time that deed was made, had the 

· Wig W am been built on the other side of the 
streett 

A. No. 
Q19. vVhy didn't he convey you all of iU 
A. ·well, I don't know about that, I reckon he felt like the 

line on that side was established, I reckon there was never 
nothing said about it. 

By Mr. Pobst: That is true, he says he owns 26 feet and 
the only thing to establish his 26 feet, as a matter of record 
is a deed that he hatched up that ·.was not bona fide, that 
didn't represent anything except an attempted frame-up on 
the town. vVe think we are entitled to show it was nothing 
but a frame-up. 

By The Court: If he hadn't undertaken to use it, you were 
the one that brought that deed into this case. Now you are 
trying to do away with the effect of it. 

By Mr. Daugherty: Never mentioned until you brought 
that in. 

By Mr. Pobst: She is relying on the 26 feet. 
By The Court: She is not relying on that deed for estab-
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lishing it, it was only brought into the suit at the instance of 
the defendant on cross examination. 

page 87 } By Mr. Pobst: That is right, to show where she 
arrived at her point to put her locust posts, the 

surveyor says that gives her 25.6 feet. 
By The Court: I think I will let it go in, I don't think it 

will hurt or help, one way or the other. The deed is in. Mr. 
Ratliff states it wasn't for that purpose. 

By Mr. Pobst: 1\7hile that is true so far as he knew, Mr. 
Goff told him one purpose it was for to create a false im­
pression as to the value and another thing here is the hidden 
thing he evidently didn't tell Mr. Ratliff but it is there. 

By The Court: But he says he thought the town was going 
to condemn it, that goes to show he was claiming it in good 
faith. 

By Mr. Pobst: He wanted to set up his 26 feet· by a title 
he had never had before, he was seeking to frame up the town 
on the question of damages, that is one of the questions of 
damages, that he was getting out there further in the alley 
than he should have been was another. 

,vHEREUPON, the jury returned into the jury box and 
the following proceedings were had in their presence: 

By Mr. Pobst: 
Q20. Mr. Ratliff, go ahead, and tell if any money was 

paid. 
page 88 } A. '\V ell, the deed was made also for the purpose 

of condemnation suit on the lot. 
Q21. You spoke of a condemnation suit, was something like 

that contemplated by Mr. Goff f 
A. He felt like the town some time or other would have to 

have it, they had been talking about it, as well as I remember. 
Q22. And he stated to yo:u, what did he tell you then f 
A. He wanted to deed it to my wife so it would be a price 

set so if they did condemn it, he would get something for it. 
Q23. vVhat did he say about conveying it backl 
A. I don't think there was at that. time anything said, it 

went on four or five years, and I was fixing to leave here, go­
ing to Staunton and buying a farm there. 

Q24. But it was understood between you that you were to 
convey it backl 

A. I think that was it, there wasn't any contract. 
Q25. Did you collect the rents during that time! 



Town of Grundy v. Trula Goff 

A. M. Ratliff. 

A. Yes, sir. 
Q26. "\\7bat did you do with them t 
A. I paid it over to Marquis. 
Q27. Did you charge him anything for it Y 
A. No. 

CROSS EXAMINATION. 
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,·· 1 

·li:,1 

By Mr. Sutherland: 
·Ql. Are you any relation, or your wife any relation, to 

M.L.GoffT 
page 89 } A. No, not that I know of. 

Q2. You just knew him as a business associate 
and as a friend here 1 

A . .Yes. 
Q3. And do you know how that you arrived at that, about 

26 feet that was put in your deed 1 
A. No, I don't know anything about that. 
Q4. Do you know whether or not that was the width of the 

building or whether this deed covered any more than just 
what the building covered f 

A. The best of my recollection it taken in the little ware 
room and the main building too. 

Q5. It took in the little ware room tbat was put on that 
side of iU 

A. Yes, sir. 
Q6. I believe you stated that Marquis said he owned all he 

deeded to you 1 
A. Yes, he claimed he owned that. 
Q7. He claimed all he deeded to your wife? 
A. Yes, sir. 
Q8. Was Mr. Goff at that time physically incapable to see 

about his business in a general way 1 
A. He couldn't talk. 
Q9. What methods of communication did he use 1 
A. He had to write everything he wanted to tell you about. 
QlO. Did that have anything to do ·with I1is conveying you 

this lot, or conveying it to your wife? 
page 90} A. Yes, sir, that is what he said, that he wasn't 

able to get up and talk to the court, and he wanted 
somebody to handle it. 

Qll. Had you heard that the town was talking about con­
demning a part of this lot f 
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A. M. Ratliff. 

A. Well, I don't remember exactly, but I think there was 
some talk about it. 

Q12. At least Marquis told you the town was going to con­
demn a part of this lot, after he had learned it, and he wanted 
you to be able to represent it in court rather than he T 

A. Yes, sir, that is the reason he wanted to make the deed. 
Q13. Do you ~ow whether or not there were any measure­

ments made before that time the deed was made to your wife T 
A. No. 
Ql 4. I believe· the reconveyance was by the identical de­

scription that it was conveyed to your wife Y 
A. Yes, sir.·. · 
Q15. The lot was not reconveyoo until after. the building had 

burned on iU 
A. No, about two and one-half to three years after it. The 

building burned in '40 and we reconveyed in '43, I believe. 
Ql6. And I believe you gave your reason for reconveying 

it was you purchased a farm at Staunton Y 
A. Yes. 
Ql 7. And couldn't be available around here f 
A. Yes, we figured on living up there and I wanted to get 

it settled up before we went and he thought so too, 
page 91 ~ so he prepared the deed and me and my wife 

signed it. 
Q18. During the time that this lot was in your wife's name, 

who paid the taxes on it! 
A. Well, I paid the taxes but he paid them back to me. 
Q19. Out of the rent you collected Y 
A. No, I am not right sure whether I paid them or not. I 

believe I paid the town taxes, I am not positive whether I 
paid the taxes on it, I might have one or two years and I 
believe along towards the last he paid them himself. 

Q20. After that deed was made to your wife up until this 
house burned, was it occupied all the time, somebody in it Y 

A. Well, I don't remember if at the time it burned it was 
occupied, I think John McCoy had a little office in the back 
store room. 

Q21. Do you remember a fellow by the name of Elderman °l 
A. He was in there. 
Q22. Don't you remember he got out part of his merchan-

dise and carried it over to George Mullins' new hotel and • 
disposed of it over there f 

A. Yes, I little believe I do remember it now, but I didn't 
at the time, but I knew he paid me rent. 
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W. Clyde Payne. 
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Q23. Then how soon after that was it after the house 
burned, was it till it was leased to this fellow man for a taxi 
stand? 

A. It wasn't very long, he come to lease it from me and 
the old junk was on the lot when he leased it. 

RE-DIRECT EXAMINATION. 

By Mr. Pobst: 
page 92 } Ql. I believe you stated neither one of these 

deeds included any of the Wig Warn property? 
A. No. 
Q2. He owned the Wig ,v am property at that time 7 
A. Yes, so far as I know. 

By The Court: 
Q. Was the store building on it? 
A. Yes, sir, on the one he deeded to us, the old plank build­

ing. 

Witness stood aside. 

,v. CLYDE PAYNE 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. Mr. Payne, were you formerly mayor of the town of 

Grundy? 
A . .Yes. 
Q2. You lived in the town, did you f 
A. Yes, and do now. : ; 
Q3. ,vhat years were you mayor Y 
A. I think from September '39 to September '41. 
Q4. Two year term f .. i 
A. Yes, sir. 
Q5. And who followed you? 
A. George McGuire. 
Q6. Its been stated that a building, the old building form­

erly used as a store building, now used as a taxi 
page 93 } stand on the corner between Main Street and the 

Back Street, was destroyed by fire about April 29 
or 30, 1940. • 
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W. Clyde Payne. 

A. I think so. 
Q7. Was it burned during your term of office! 
A. Yes, sir. 
QB. You wer~ he11e at the time it burned or knew of it right 

away! 
A. No, I knew of it right away. 
Q9. Prior to that time, had any discussions been made by 

you or other officials of the town as to the little part of that 
building which the town claimed was built on that street f 

A. Yes, sir, there had. 
QlO. It had been discussed between you? 
A. Yes, the council discussed it. 
Qll. What was the nature of the discussions, did they 

agree on anything? 

By Mr. Sutherland: "\Ye object to that. 
:By Th~ Co1,1,rt ; Su§ltained. 

Q12. Was any definite action ever taken by the council, &ny 
suit ordered or anything 1 

A. I don't think so. 
Q13, When th~ building b,1rned, then what did you do on 

behalf of the town? 
A. ·wen, we decided that if part of it belonged to the town, 

it was the time to get it before they p11t a building back on 
it. ·-

page 94 ~ Q14. ·what did you do in order to get itt 
A. We authorized the Appalachian Electric 

Power Company to set that pole back. 

By Mr. Sutherland: vVe object to that, they couldn't do 
that except by order of the council and further that wo1.1ldn 't 
be binding on the plaintiff unless they h&d n.otic~ of it. 

By Mr.-Pobst: If your Honor, please, it is a case not of 
their legal functioning but their action in taking posses~ion. 

By Mr. Sutherland: If they drove ~my s.takefjl on the lot, I 
don't object to it, but what they secretly did in the ~neeting 
is certainly not admissible. 

By ¥r. Pobst: He ~mstained that and I thh1k he is right 
and l dol} 't ma:k~ &ny exception to it. Now, I a~ked him what 
was dol)e. 

By The Court : Overrliled. 
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Q15. Now, what did the town do in refe:rence to the light 
polef 

A. They authorized him to set the p9le. 

By Mr. Sutherland: What we are objecthlg to is what they 
authorized somebody to do. If the officials were there-

~ 

Q16. Regardless of what the CQt1ncil did, what did you as 
mayor for the town do? 

A. You mean the day they set the pole 1 
page 95 ~ Ql 7. vV ell, ye El! 

A. "\Vell as well as I remember, somebody raised 
an objection--.Mr~ B! l{. Wright, man.ager of tbe .Appalachian 
Electric Power Company, came and got me and I think he 
had already clug· the hole and already got it set and asked me 
if that was where we wanted it and I told him it was. 

Q18. And did he put it there? 
A. So far as I know. 
Q19. Did you know about thQ 1:·0,ck wall? 
A. Well, there was ~ roclr wa.11 the..re, l don't remember 

whether it wa~ n ro~k wall or foundation. 
Q20. Did you a.ee t4at rock WAll or have you seen it lately? 
A. No. 
Q2l. lt is eover~d 1,1p now Y 
A. Yes. 
Q22, It wa.a visible at thP.it time Y 
A . .Yes. 
Q23, Row far from the roclf wall was the post set? 
A. I couldn't remember, but seems to me like a foot or two. 
Q2~, Was there ~ hole or anything there f 
A~ l think there was. 
Q25. Where abouts? 
A. Well, where the building burned, then on both sides of 

it too, .. 
Q26. Was there any hole on the back street side of the rock 

waJlY 
A. I think SQ. 

Q27. What, if anything, did the town do towards 
page 96 ~ filling any holes and making that back street so it 

could be traveled? 
A. vVell we filled it up and made it so we could get over it. 
Q28. How far did you fill it? 
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W. Clyde Payne. 

A. I don't know. 
Q29. Did you make all of the back street that way so it 

could be travefod overY 
A. You mean all of it between that and the Wig WamY 
Q30. And·up towards Slate Creek? . 
A. They made it passable, I don't remember just what they 

did.. <1. 

Q31. Who paid for that f 
A. The town I suppose, I don't know. 
Q32. It was public work Y 
A. That is right. . 
Q33. That was, you say, around '40? 
A. I think so. 
Q34. What has been the use of that since that time and up 

to now, that back streeU 
A. We used it as a street. 
Q35. Who uses it! 
A. Public. 
Q36. With what f 
A. Trucks and automobiles. 
Q37. How far do they use up to the walk f 
A. So far as I know they use right over to it. 
Q38. Do you ever use the street in an automobile Y 
A. Yes, sir. 

Q39. In turning in that back street, first, in go­
page 97 ~ ing from the court house down Main Street and 

turning in that alley, ordinarily would you pass 
close to the pole f 

A. I don't know about that, I haven't paid any attention to 
that pole since it was put up there. 

Q40. Is there any change now from the time you say you 
filled up some holes there and made the back street passable, 
you say it has been used every since Y 

A. So far as I know. 
Q41. Well you have seen it used' often, haven't you Y 
A. Practically every day. 
Q42. Is there any difference in the use, of course there may 

be greater traffic, but is there any difference in the use of 
the back street now than in 1940? 

A. I don't think so. 
Q43. Has there been any material change since 1940 until 

now? 
A. No. 
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W. Clyde Payne. 

CROSS EXAMINATION. 

By Mr. Sutherland: 
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Ql. Do you remember when that light poles was put there, 
there was a concrete slab that had been a part of the walk, 
that extended on down towards the creek past that light pole? 

A. I don't remember about that. 
Q2. And don't you remember not until 1946 was that street 

ever improved wider than where that walk came to fronting 
on Main street, wasn't that the width of that alley that went 
up there at that time! 

A. I don't know about that. 
page 98 ~ Q3. You don't tell the jury the town improved 

that street wider than from the end of that walk 
down to the Wig vVam until 1946 Y 

A. Well, we did some work and I don't know how much the 
town improved that street, the width of it, I don't know 
whether it brought the cars and trucks over to that pole or 
not, immediately, but we did improve it. 

Q4. I believe you said that B. K. Wright came over to see 
you when they had started putting that pole in Y 

A. That is right. 
Q5. B. K. Wright, was he a member of the town council at 

that time! 
A. I don't think so. 
Q6. He was representing the Appalachian Electric Power 

Company? 
A. That is right. 
Q7. And he said to you that somebody had objected to 

their putting the pole there? 
A. If I remember right, that is how I got into it. 
QB. But it was the Appalachian Electric Power Company 

that put the pole in there, did all the work? 
A. Yes, sir, set the pole. 
Q9. I mean, there was no officer of the town, so far as you 

knew, there directing the work and seeing how it was done 7 
A. No one except me, I was there, I left before it was 

finished. 
QlO. All you did was to show them where to set the pole, 

wasn't iU 
A. He had already been instructed where to put the pole, 

and I told him to carry out those instructions. 
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George McGuire. 

Qll. I believe you said you thought it would be 
page 99 ~ a good time for the town to get possession of it as 

soon as the building burned down? 
A. If it belonged to the town. 
Q12. And you never took any actions, the town never did 

proceed by any legal action to get possession of it? 
A. N'ot that I know of. 

·witness stood aside. 

GEORGE McGUIRE 
the next witness, being first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. Mr. McGuire, where do you live? 
A. Here in the town of Grundy .. 
Q2. And have for some time t 
A. Twenty-five years, I guess, twenty. 
Q3. Were you mayor of the town of Grundy? 
A. Yes. 
Q4. Who followed you? 
A. R. M. McClanahan. 
Q5. Reece 1\foClanahan was mayor as long as­
A. Two years. 
Q6. When did Reece come in? 
A. In 1945, I believe, '46 and '47, Pete Combs came in last 

fall, didn't he Y 
Q7. Mr. McClanahan states he went out on the 

page 100 ~ first day of September, 1947, and that he came in 
on the 1st day of September, 1945. 

A. Yes, that is right. · 
QB. Did you go out of office then on the first of September, 

1945¥ 
A. Yes. 
Q9. And how long had you served f 
A. Four years. 
QlO. Then you went in on the 1st day of September, 1941? 
A. Yes, sir. 
Qll. Whom did you follow as mayor¥ 
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George McG,uire. 

A. I believe Mr. Payne. 
Q12. W. Clyde Payne, who just testified here? 
A. I believe so. 
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Q13. Mr. McGuire, what work, if any, has the town done on 
the back street, or between the taxi stand and the Wig W am 
during your term of office, what did you do? 

A. Well I filled up holes out there several times, had truck 
to haul rock and gravel, then I got a steam shovel and put it 
down in the creek and we put sand and gravel on that road 
in Poe Town and up in the bottom, base for the surf ace. 

Q14. That was done during your term! 
A. Yes, sir. 
Q15. Do you know about how long after yon went in this 

was done? 
A. It seems to me like it was right about the last part of 

my first term. 
Q16. In other words, about 18 months or two: 

page 101 ~ years after you first went in? 
A. Yes. 

Q17. After you went in September 1, 1941, it was about 18 
months until you had the gravel and sand hauled and put in 
there? 

A. I wouldn't say for sure but it was in the summer we put 
it in there, because I had Mr. McClanahan and his boys, ~wo 
or three of them following the trucks and spreading it out. 

Q18. Do you remember the rock wall that was there on the 
north side 1 · 

A. I remember a wall there before I went in, but I didn't 
see any rock wall there, they had filled that up, I guess, I 
don't remember seeing one. 

Q19. You lmow about where it was? 
A . .Yes. 
Q20. About where did the town improve and level off and 

put sand and gravel on it with reference to the rock wall G/ 

A. ·wen, I don't know-but my understanding was that the 
street was between that light pole and the )Vig Warn, I for­
get the number of feet through there, and we improved it on 
up his way. 

Q21. Was the light pole setting in the street or on the 
private property of M. L. Goff! 

A. I couldn't say that. 
Q22. You improved it up to the light pole, you say 7 
A. Yes. 
Q23. Vi7ho paid for all that? 
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George McGuire. 

A. The town of Grundy. 
page 102 } Q24. Yon say that you have been here about 25 

years, you worked in the county before that, 
didn't you f 

A. Yes, I have been in the county since 1912, I guess. 
Q25. During all the time, do you remember that back street, 

when you first were here before you moved here f 
A.. Yes, I remember there was always a street back there 

but I never paid much attention to it. 
Q26. "\Vho used that back street? 

· A. The public, anybody that wanted to. 
Q27. From the time you came in as mayor, September 1, 

1941, up to the present time, who used it t 
A. The public. 
Q28. What did they use it for f 
A. Automobiles, trucks, people walk, and I have driven 

around there a good deal on account of this bad road back 
here. 

Q29. Back of the jail and court house! 
A. Yes. 
Q30. Is it a much used streeU 
A. Yes, it is used all the time, the only trouble, you can't 

pass back there. 
Q31 . .You mean if you meet anybody? 
A. I mean if they park on one side and they are going both 

ways all the time. 
Q32. On which side do they park f 
A. They don't have any particular side to park on, but 

since they have the bus station out there, they have kinda 
stopped so much of it. 

page 103 } Q33. While you were mayor, did you have 
trouble with people parking on the street there 

and off the street too? 
A. Had trouble with everybody that had an automobile 

almost. 
Q34. Why! 
A. Just didn't have the room I guess. 
Q35. State whether or not the traffic in the town of Grundy 

and through the town of Grundy, it is great or small Y 
A. Oh, it is greater than it was a few years ago. 
Q36. About how long has it been so greaU 
A. ·well, all my term, that was my biggest headache, was 

the traffic. 
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George McGuire. 

(~37. State ·whether or not the streets of Grundy are wide 
or otherwise? 

A. They are narrow. · 
Q38. Is there enough really parking space on the streets of 

Grundy or adjacent to the streets of Grundy, to take care of 
the traveling public in a reasonable way Y 

A.. No, not half enough. 
Q39. Has there been any change in the use of that back 

alley or street from the time you went in until the present 
time, I don't mean the number of cars but in the way it was 
used? 

A. Well it is used more because you have more traffic. 
Q40. I mean, has there been any change in the kind of use 

and the extent of use, I don't mean the number of cars, but 
the width of the street, has that been changed from the time 
you took charge Y 

A. No. 
page 104 ~ Q41. But of course you do have ·more cars t 

A. Yes, sir. 

CROSS EXAMINATION. 

By Mr. Sutherland: 
Ql. Now, Mr. McGuire, when you started to improve this 

alley, along by the ,vig vYam, you didn't intend to take Mr. 
Goff's property for the street, did you¥ 

A. No, sir. 
Q2. Do you know how wide you made the street Y 
A. No, sir, I don't. 
Q3. You don't know whether you made it over 18 feet from 

the Wig W am to the edge of the street or not? 
A. I understood that was the line, where the pole was, that 

was there, and I didn't measure it, I don't know what width 
it was. 

Q4. You never did discuss the line along there with 
Marquis Goff at the time Y 

A. If I did, I don't remember it. 
Q5. I believe that Marquis died during your term as 

mayor? 
A. Yes, sir. 
Q6. And after his death, you never did discuss it with his 

wife or any of the children as to where his line was along 
theref 
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George M cGitire. 

A. I wouldn't say if I did, I don't remember it. 
Q7. At any rate you never got your understanding of where 

the line was from Marquis or any of his family t 
page 105 } A. No, sir. . 

QB. And I believe Arthur Ratliff owned it a 
part of the time you were mayor 1 

A. If he did, I don't remember it. 
Q9. You never talked to Arthur or his wife about it f 
A. No. 
QlO. I believe you said you had been in the town for a con­

siderable while, what was the first use that you ever knew of 
being made of that alley or back street, Mr. McGuire? 

A. Well, as far as I can remember it was always used as 
pass way. 

Qll. The first you can remember of its being used, people 
rode horse back or took a wagon around there, didn't they f 

A. I guess that is right. 
Q12. You can remember when it was first used there were 

no automobiles, is that right i 
A. I don't kno-w, I think that is right. 
Q13. And the wagon road used about seven or eight feet, 

it was seven or eight feet wide? 
A. I think the wagon path was about eight feet. 
Q14. And that was about all, that eight feet was about all 

that was necessary back at that time f 
A. (None) 
Q15. Well now at that time, don't you remember it was not 

straight and there was nothing up there to fix the lines to it f 
A. I don't guess it was. 

Q16. And there were some people had their 
page 106 } hog pens there between the alley and the creek 1 

A. I remember Uncle Dan Adkins had some 
cow sheds out there. 

Ql 7. And on the other side some garden spots 1 
A. I don't remember any gardens, some old barns and 

things. 
Q18. You don't remember Mr. ,,rilliams '· garden f 
A. Yes, I remember it. 
Q19. Do yo~ know how wide it was being used when you 

first remember they started using it over theref 
A. No, sir, I couldn't say. 
Q20. You would be safe in saying it was not over eighteen 

feet wide when you first knew of its being used, ,·vouldn 't 
youY 

I 

I 
I 
I 
r 
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A. I guess it was but of course I don't know1 you can be 
fooled in distance in looking at it. 

Witness stood aside. 

B. K. WRIGHT 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. "Where do you live, Mr. Wright? 
A. About a mile down the river . 
.Q2. How long have you lived around the town of Grundyf 
A. Sixteen years. 
Q3. ·what position do you occupy, if any? 
A. Local superintendent for the Appalachian Electric 

Power Company. 
Q4. How long have you occupied that position f 

page 107 ~ A. Well, every since I have been here. 
Q5. Do you remember the occasion when the 

old store building that was on this taxi stand lot burned 
down? 

A. Yes, sir. 
Q6. It has been stated that it was in the latter part of 

April, 1940, is that about righU 
A. Yes, that is about rig4t. 
Q7. At that time, was there any electric light pole there 

that the wires of this company were attached to, that burned 
down T Or did you replace a pole 1 

A. I don't remember, there was a pole there somewhere 
but I can't remember just where. 

Q8. Did your company afterwards put up a pole~ 
A. Yes, sir. 
Q9. How long after the building burned was this pole put 

up? -
A. I believe it was two or three days after the building 

burned, as I remember it was right soon after the fire. 
QlO. You found it necessary to put a pole up f 
A. Yes. 
Qll. Did you have any right tooput it on the lot owned by 

M. L. Goff? 
A. No, sir. 
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B. K. Wright. 

Q12. Where did you have a right to put it Y 
A. I put it where the mayor instructed me to. 
Q13. Did your company have a right to put it on the public 

streets in the town t 
page 108 ~ A. ·Yes, sir . 

. · Q:\-4. You know where the pole is nowt 
A. Yes, sir. 
Q15. Is it in the same place you put it in 19407 
A. Yes; sir .. ·. 

... Q16. Its -been there something like 8 years¥ 
A. Right close 8 years. 
Q17. What was the condition of the taxi lot and the back 

street at the time you put the pole up Y 
A. Well, as I remember, there was a whole lot of tin laying 

there, especially on what is used now as a taxi lot and right 
outside of that there was a rock wall and great big hole in 
there. 

Q18. Next to the rock wall? 
A. Yes, probably two feet or maybe more, the rock wall 

showed a little and I set the pole right at this end of that. 
Q19. Where did you put the pole in reference to what the 

mayor claimed was the back street, inside the back street or 
noU 

By Mr. Sutherland: We object to the leading, and to what 
the mayor claimed. 

By Mr. Pobst: That was the taking of possession. 
By The Court: He may state where he put the pole, just 

merely putting the pole on there wouldn't be taking posses­
sion; would iU 

By Mr. Pobst: That was one ~ct of possession. 
page 109 ~ By The Court: Let him state where he put the 

pole. 
By Mr. Sutherland: We don't object to where he put the 

pole but it was the question of his stating what the mayor 
claimed was the back street. 

By The Court : Overruled. 
By Mr. Sutherland: Exception. 

A. I set the pole about a foot out from the corner of this 
rock wall. 

Q20. And did the mayo~ claim he was letting you set it in 
the streetY 

A. Yes. 



Town of Grundy v. Trula Goff 

B. J(. Wright. 

105 

Q21. How much of the rock wall was exposed at that time? 
A. There was very little right at the corner but as I re­

member up the street probably five or six feet, there was a 
great big hole, probably the rock wall showed two feet or 
more for a distance of maybe ten or 12 feet. 

Q22. ·whai kind rock wall was that? 
A. Just an old rough rock wall as I remember, it didn't 

have any concrete in it. 
Q23. You have seen the old walls citizens used to use as 

foundations for their buildings 7 
A. Yes. 
Q24. Was it that sort of rock wall or some other sorU 

A. Apparently a rock wall used for a retaining 
page· 110 ~ wall or underpenning wall, I wouldn't say it was 

foundation to build on, just rough rock wall. 
Q25. ,vhat was done with those holes? 
A. Filled -µp. 
Q26. Do you know who filled up that hole 1 
A. No, I don't. 
Q27. I mean was it done by private individuals or public? 
A. I don't know. · 
Q28. What use has been made of that back street since that 

time? 
A. It has been used as a street or alley by the general . 

public. 
Q29. Is it used much or little 7 
A. Yes, sir, it is used considerably. 
Q30. Do you ever use it¥ 
A. Yes, sir, practically every day. 
Q31. Is there any difference between the use, I don't mean 

the number of cars on if, but the extent of the use or user, is 
there any difference in the use from the time you put the pole 
in there up to the present, between those times Y 

A. Not to my knowing. 
Q32. Is it used more now or lessY 
A. More than a few years ago because there is more traffic. 

By The Court: 
Q. Where was this hole, was it where the house was? 
A. It was where the shed projected out, the hole was under 

the shed. 
page 111 ~ Q. What do you mean by the shed Y 

A. There was the main part of the building and 
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then a little addition to it, this place on the outside of the 
wall was on this shed side. 

Q. What some of them referred to as a wa1·e room? 
A. Yes, sir. 

By Mr. Pobst: • 
Q33. The pole was put down where this little shed was but 

more out toward the street 1 
A. About a foot out in the edge towards ,vig ,vam. 
Q34. ·where w·as the pole put in reference to the eave of 

the original building, if you know? 
A. I don't know. 

By The Court : 
Q. It is not quite clear to me whether this pole was put 

where this shed or wareroom was! 
A. It was. 

By Mr. Pobst: 
Q35. Since that time, how far up, in reference to that light 

pole, has the back street been used by the public i 
A. Up to the pole. 
Q36. Since that time it was put in, has there been any 

material change in that respect that you know of? 
A. No, more than the street has been hard-surfaced. 
Q37. Has there been any fire plug put there! 
A. Yes. 

Q38. Where is it with reference to the pole¥ 
page 112 ~ A. Right beside it,. I believe. 

Q39. Is it down beyond it, closer to Slate Creek 
or up this way! 

A. I believe to the side of it towards the river. 
Q40. In front of it Y 
A. On Main street is my remembrance, on the Main street 

side. 

CROSS EXAMINATION. 

By Mr .. Sutherland: 
Ql. When was this fire plug put there? 
A. In the last year, I couldn't say. 
Q2. When you set this light pole, I believe you set that, 

you said, just a short time after the building burned? 
A. As I remember. 
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Q3. And at that time, you could pretty well tell just the 
ground the building had covered f 

A. Yes. 
Q4. And you said that on the side of that rock wall there 

was a hole, wasn't there a hole on both sides of the rock 
wall? 

A. No, I don't think so, it seems there was a whole lot of 
tin on the inside. 

Q5. But at places couldn't you tell there were holes under 
that tin? 

A. I don't remember but I remember mentioning to Mr. 
Payne, '' If you make a stJ.teet out of it, you have a lot of 
:filling to do. '' 

Q6. I believe the sidewalk or the concrete walk 
page 113 } on Main street extends past this pole towards 

Slate Creek, doesn't iU 
A. I believe it does. 
Q7. And didn't you place that pole practically as close to 

that concrete as you could get iU 
A. About a foot I expect, we usually try to get a foot each 

way on the street. I won't say that is correct. 
Q8. And Mr. Payne didn't tell you whether the place you 

were putting that pole was on Main Street or the back alley T 
A. No, sir. 
Q9. And now you don't know how wide that alley is T 
A. No. 
QlO. They are using more room, or it is wider now than 

the use of it the first time you can remember; isn't iU 
A. Yes, sir. 
Qll. Did you see the town or any of the town officials do 

any work along on this alley on the part of the land that is 
South of the end of that concrete walk 1 

A. Well, I have seen them working on that street, I 
wouldn't say I have or I haven't. 

Q12. But you wouldn't say what part of it you saw them 
working on? · 

A. No, I wouldn't say, just doing general repair work. 
Q13. Was there any question by anybody made at the time 

this light pole was put there as to whether it was being put 
on the street? 

A. No, sir, if there was I can't remember it. 
Q14. You never did talk to Marquis Goff any­

page 114 } thing about putting it there or whether it was on 
his property at all? 
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A. No, I can't remember it. 
Q15. You do remember that after his death, his widow 

talked to yon and asked that you give them some writing 
showing it was on their land, do you f 

A. Yes, sir. 

By The Court: 
Q. Mr. ,v right, do you know whether or not that hole 

where that part of the building covered had ever been used 
for a street f 

A. No, sir, the only reason I remember it, was because I 
made mention to the mayor at the time I set the pole, that if 
he was going to .,use it for a street, he had a lot of filling to 
do. 

Witness stood aside. 

CARL LOONEY 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By l\fr. Pobst: : ! 
Ql. Have you been sworn f 
A. I believe I was sworn yesterday. 
Q2. Where do yon live T 
A. In Grundy. 
Q3. Where were you born and raised f 
A. On Looney's Creek, in Buchanan County, Virginia. 

Q4. I believe your father was called Little 
page 115 ~ Johnny Looney, who was treasurer and member 

of the House of Delegates at one time! 
A. Yes. 
Q5. How old are you °l 
A. Forty-one. 
Q6. Do you remember what they call the back street, that 

is the street between the taxi stand and the Wig W am from 
early days? 

A. Yes, sir. 
Q7. About how old were you when you first remember and 

how do you come to remember it f 
.A- Well, about the :first time I remember it, I was around 
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seven years of .age, I rode in from Looney's Creek, with my 
father, and he had a barn out there about where the end of 
the A. S. Richardson building now is, and he put his horse in 
that barn and we walked back down to the main street. 

QS. Was this building that they say burned down in April, 
1940, was it there at that time¥ 

A. Yes. 
Q9. Being used as a store 1 
A. Yes. 
QlO. At that time where was the south side of the back 

street located in reference to the building, describe what was 
thereY 

A. You want the side this way¥ 
Qll. Yes. 

A. There was an old hitching post in there, the 
page 116 ~ way that thing worked in there, there was a 

swinging bridge across Slate Creek (interrupted) 
Q12. Where was it with reference to where the bridge is 

nowY 
A. I wouldn't say it was exactly in the center, but I would 

say pretty close the center of the present bridge. That old 
bridge was removed and this new bridge put in, those high 
posts were put in there by prisoners about 1916, and this wall 
that you have reference to, you came around up to dodge 
those old swinging bridge post, you came up as you came 
from Looneys Creek, that was the main highway, that was 
the way you came in with the main road. 

Q13. Did you go under that swinging bridge t 
A. Yes, sir. 
Q14. Then would you be driving up Slate Creek or down 1 
A. You would come up Slate Creek and make the circle, 

the reason we came up in that alley and out to my father's 
barn and put his horse up. 

Q15. You didn't hit main street¥ 
A. No, hit the alley. 
Q16. And that alley, what was it when you first knew it 

along the north side of the taxi lot? 
A. That was just creek bank practically in there, just slop­

ing down, you came up through there, you made the circle in 
there approximately where the ·wig Warn and Richardson 
buildings join now. 

Ql 7. And you mean at the back end of the Wig vVam 
building! 
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.A. Yes. 
page 117 ~ Q18. And about how far from the main street f 

A. I reckon 30 to 40 feet. 
Q19. Then you got into the alley and came on to Main 

street¥ 
A . .Yes. 
Q20 . .Vv as there any rock wall that you remember on. the 

south side of the old store building, which is now the taxi lot? 
A . .Yes. 
Q21. ·what kind of wall was that¥ 
A. I am most sure that was just rough rock wall, just creek 

rocks, it wasn't a dressed masonry wall. 
Q22. How far was that rock ,,rall from the old ot·iginal 

store building f 
A. That original store building, as I ,remember, was built 

on that rock wall; might have been a little offset there, a foot 
or two, '!?tit practically on the edge of it. 

Q23. "\Vliere did the back street then, or that road as it was 
then known, that public pass way, where did it come in 
reference to that rock wall Y 

A. It adjoined it. . 
Q24. At the time then that you first began to come to town, 

which you say was about thirty.:.four years ago the first time 
when you ·were seven, that was part of the street? 

A. That is right. 
Q25. '1Vhat was back of that rock wall on up Slate Creek 

and towards the back end of the Methodist Church? 
• A. Well, it I remen1ber correctly, the rock wall ended 

pretty close to where the store building was then 
page 118 ~ continuing about that rock 1'7all line up Slate was 

a hitching post, plank fence. 
Q26. You mean a picket fence f 
A. Board fence, sawed planks. 
Q27. Solid! 
A. Yes, the cracks. were about like that, and it was built 

vertical, and R. E. " 7illiams' garden was over on the inside 
of this. 

Q28. And you say that fence was just about on that line 
clean to the rear end of )Villiain 's garden t 

A. Yes. 
Q29. And that was two or three times the depth of this taxi 

loU 
A. Yes, sir, possibly lapped over on some of the bank prop­

erty there 
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Q30. ·what was that fence or hitching post used for at that 
time? · 

A. Well that was a jockey ground in there, t~e people 
hitched their horses to it. 

Q31. Who? 
A. The ptiblfo. 
Q32. How long did they hitch horses there? 
A. Oh, I would say around-my father died in '22-I know 

I hitched a horse shortly after he died, so I would say it .wa.~ 
probably abandoned somewhere around '23. 

Q33. Up to some twenty-odd years agof 
A. Yes. 
Q34. Now; you say that the original building, that old store 

buildi~g that was on the truti lot, was on or close 
page 119 } to the rock wall that you spoke of, is that right T 

A. Yes, sir, it practically joined, might have 
lacked a few feet adjoining the rock wall. 

Q35. What do you mean by a few feet? 
A. Two or three, not over five. 
Q36. Do you recall then when any addition was put there 

and who put it there on the back street side of this building, 
on the north 7 

A. :Yes, sir, Vern Smith put it there. 
Q37. When? 
A. In 1917. 
Q38. What did he do with it? 
9. Used it for a soda fountain. 
Q37. Do you remember when that was put upY 
A. Yes. 
Q38. Do you know how wide that was? 
A. I don't think it would be over seven feet. 
Q39. ·where was it built? 
A. It was built beginning at the rock wall and running 

north into the street. 
Q40. You mean into the street as it had been used all the 

time? 
.A.. Yes; sir. 
Q41. And it took in the rock wall then, did it 1 
A. Yes, sir. 
Q42. And about how much of the street do you think it 

took in? 
A. It couldn't have taken in more than eight feet. 
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Q43. That has been ref erred to as a shed or 
page 120 ~ wareroom or addition-

A. Yes, sir. 
Q44. How long did that stay there, do you remember¥ 
A. It staid there until it burned down. 
Q45. Well, since that burned down, has that property been 

used by anybody travelling over it 1 
A. Yes, sir, it is used by the general public. 
Q46. Have you been here all, or practically all the time, 

probably lacking a month or so at a time! 
A. I would say reversing that, except for the last year I 

have been here about 98% of the time, beginning December 
1940 up untii April of last year, about a month a year would 
be about all I would be in Grundy. · 

Q47. Did you frequently return to Grundyf 
A. Yes. -
Q48. Is there any change as far as you have observed in 

the street! 
A. Yes. 
Q49. What has been donef 
A. The street has been filled and built up level. 
Q50. Well, now after it was filled and built up level from 

that time, has it been used in the same wayi 
A. Yes. 
Q51. Do you ever use it t 
A. Yes. 
Q52. Does the public use iU 
A. Yes, sir. 

Q53. What for f · 
page 121 } A. To drive in, you drive in it to go to the 

parking lot or to this alley here to go out that 
way (indicating). 

CROSS EXAMINATION 

By Mr. Sutherland : 
Ql. I believe you said that addition was made to that build­

ing, your recollection was in 1917 Y 
A. Yes, sir. 
Q2. You were still living down on Looneys Creek at that 

timef 
A. Yes, sir. 
Q3. Now then the deed to the plaintiff's husband was in 

May, May 24, 1924, and it excepts a public alley running 
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parallel with and near to Slate Creek, that deed couldn't 
have excepted a public alley that was covered by that build­
ing that was put on it, could iU 

By Mr. Pobst: )Ve object. You are trying to make a law­
yer out of him. 

Q4. It was not being used by the public at that timeY 
A. The cause of that, the reason that Vern Smith en­

croached there, my father owned an interest in that at one 
time. 

Q5. You say your father owned an interest in iU 
A. He bought an interest in that store with Vern Smith in 

1919, the reason that they went out there, the county prisoners 
built a bridge and the old swinging bridge was abandoned. 
They changed the road and started going through Main 
street, you didn't go back up through the alley, the alley 

wasn't as valuable and wasn't used as much, 
page 122 ~ so that is when the encroachment went out there. 

Q6. My question is, in 1924, the date of the 
deed to Mr. Goff, the public was not using the alley up there 
that was covered by that building? 

A. Couldn't. 
Q7. And the public never did use it any more until the 

building was burned in 1940? 
A. No, not the part where the building was on, they used 

the alley. 
Q8. The first time that you remember coming up there that 

was kind of a pass way up the creek bank that was used by 
everybody and the people coming to town used it for hitching 
their horses out there? 

A. About like the automobiles today, wherever they could 
when the hitching posts were filled, they went to the trees. 

Q9. And they didn't pay any attention whether that was 
privately owned or whether it was owned by the town, did 
they? 

A. No. 

RE-DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. You said after this bridge was built straight across, 

that back street, where you came up out of the creek wasn't 
used as much t 

A. Yes. 
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RE-CROSS EXAMINATION. 

By .Mr. Sutherland: 
Ql. The part that the building was on was not used by the 

publict 
page 123 } A. No. 

Q2. I believe you stated when you first noticed 
this rock wall was when you drove up and hitched to the 
hitching post back there, when what ·was between this rock 
wall and Slate Creek was that they called the creek bank? 

A. Just this pass way, no buildings in there, and it was 
just used by the public in there. 

Q3. Just an old road like most of them were at that time? 
A. That is right. 

Witness stood aside. 

ANDERSON ELSvVIC1::: 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. Where do you live? 
A. Big Rock, Buchanan County. 
Q2. That is down the river to,vards Kentucky? 
A. Yes, sir. 
Q3. How old are you? 
A. Seventy-three. 
Q4. ·where were you born, in Buchanan County Y 
A. Yes. 
Q5. How close to where you live now? 
A. Right close. 

Q6. Did you from the time you were a small 
page 124 } boy travel from down the river up towards and 

into Grundy? · 
A. Yes. 
Q7. Do you remember the old store building that was on 

what they call the taxi lot now on the back street? 
A. Yes. 
QB. Do you remember whether there was a street or an 

alley called back street just to the north of that store build­
ing! 
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A. Yes, sir, there was an alley in there where we hitched 
our horses out there. 

Q9. Where did you hitch your horses in ref ere nee to the 
building? 

A. All along on the lower side. 
QlO. Did you hitch your horses on the side next to the 

store building 7 
A. Yes. 
Qll. How far from the old store building! 
A. It seems there was a rock wall there and a hitching post 

a few feet from it. 
Q12. ·wben you say a few feet, do you mean 20 feet 1 
A. Two or three feet. 
Q13. Who hitched their horses there 1 
A. Public. 
Q14. It wasn't private? 
A. No. 
Q15. How far did that rock wall extend up Slate Creek? 
A. Well, I don't remember. 
Q16. You don't know whether it extended beyond the back 

of the house or not Y 
A. No, I don't. 

page 125 ~ Ql 7. Do you remember now when was your 
earliest recollection of that hitching post in there t 

A. About the first time I ever come up here, I guess. 
Q18. About how old were you then, give us an idea f 
A. Well, I guess I was 25. 
Q19. Then for some 50 years is when you first remember 

hitching your horse up out there Y 
A. The first time I was up here is when I remember. 
Q20. I say you think it has been about as much as 50 years, 

if you were 25 when you first began coming up here? 
A. No, it ain't been that long. 
Q21. It would be 48 Y 
A. It has been a long time. 

CROSS EXAMINATION. 
: 

By Mr. Sutherland: 
Ql. Do you know who put up those hitching posts for the 

people to hitch their horses to, whether it was the merchants 
as a convenience for their customers or the Board of Super­
visors 7 
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A. No, I don't know who put them up. 
Q2. The people just hitched their horses wherever they 

could find a post whether it was on the county's property or 
private property f 

A. Wherever they could find a hitching post. 

Witness stood aside. 

page 126 } W. L. DENNIS 
too next witness; being first duly sworn, was 

examined and testified as f oll9ws: 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. Mr. Dennis, have you been sworn f 
A. Yes. 
Q2. How long have you lived in the town of Grundyf 
A. Fifty-three years, I think, I came here the 6th day of 

July, 1895. 
Q3. Have you lived here every since? 
A. Yes. 
Q4. And live here now Y 
A. Yes. 
Q5. Do you remember this back street that we have been 

talking about! 
A. Yes. 
Q6. Was it there and used as such when you first came 

here or notY 
A. Yes, sir, the back street was there. 
Q7. Just tell where it went to, this back street. 
A. Well, the time I came here, the back street went up the 

back way, and like it goes now in a sense; there wasn't noth­
ing on the north side, that is, next to Slate Creek, just slop­
ing, the creek bank was along there, but this street went on 
back of the Church house. 

QS. You mean the Methodist Church house t 
A. I mean the Methodist Church and Mrs. Buskirk 's place, 

and the people traveled back that way and went 
page 127 ~ up by where I lived and by Mr. Hibbitts' and 

crossed, they didn't use this street like they do 
now, they joined up there. 

Q9. By this street, do you mean ,v alnut street Y 
A. Yes. 
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QlO. In other words, the first street north of the court 
house is Walnut street¥ 

A. Yes. 
Qll. And the next street is back street'¥ 
A. Yes. 
Q12. You say 53 years ago that back street went on back 

of the Methodist Church and crossed the street and joined 
the Walnut street? . 

A. Yes, where that garage is, went down in the creek and 
up in front of where the high school is. 

Q13. The Methodist Church fronts on vValnut Street¥ 
A. Yes, sir. 
Q14. And the back-
A. And Mr. Hibbitts informed me that that street went 

back there in front of where Earl Smith lives and in front of 
the High School. 

Q15. At that time, who owned thaU 
A. Joe Hibbitts. 

By Mr. Sutherland: That is objected to. 
By The Court: Sustained. 

Q16. Now is there a street back of the Methodist Church? 
A. No. 

page 128 ~ Q16. "\Vhen they go up towards that way now, 
where do they go tot 

A. They come back up this alley beyond Goff's store up 
there. 

Q17. Are you the same "'\V. L. Dennis, who at one time 
owned the store and other land down there Y 

A. Yes, sir. 
Q18. And where did you get it, from whom did you get iU 
A. From R. E. ·wmiams. 
Q19. And did he convey it to you by deed dated August 10, 

1905 and recorded October 22, 1905, in Deed Book 30, page 
20'¥ 

A. Yes, sir. 
Q20. That deed con ta ins this exception, '' • • * excepted 

from the operation of this deed and not hereby conveyed the 
public alley running parallel with and near Slate Creek,'' 
that exception was in the deed, was it Y 

A. Yes. 
Q21. Why was it in the deed Y 
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A. vV ell, that w~s ~onside red the publio alley and public 
pass way, highway. · 

Q22. Who used that public alley and public pass way? 
A. General public. . 
Q23. How long has it been used hy the general pµblic? 
A. Been U.$ed every since I have been here, 53 years. 

By Mr. Pobst: 1'T e desire to introduce that deed, Your 
Honor, frotn vVilliams to Dennis, Deed Book 30, page 20, 

page 129 } ,va.EEEUPON the deed waij intruduce.d nud is 
in the words and figures following: 

EXHIBIT DEED-.. 1VILLIAMS TO DENNIS 

This Deed made this the 10th day of August, 1905, by and 
between R. E. Williams and Garnett vVilliains, his wif c, 
parties of the first part, and vV. L. Dennis, p~rty of the 
second part, 

vVITNESSETH : That for and in consideration of the sum 
of Five Hundred and Sixty Dollars, paid and to b~ paid by 
the party of the second part to the parties of the first part 
a~ follows, to,..wit: Two Hundred Dollars cash in hand pa.id, 
the receipt of which is hereby acknowledged, the residue 
Three Hundred and Si4ty Dollars to be paid three months 
from the date hereof, and evidencod by note bearing even 
date with thefH~ presents, the said parties of the nrst part do 
grant and convey unto the said party of the second part, with 
the exc~ptio:ns hereinafter mentioned, the following described 
lot or parcel of land lying &nd being in the town of Grundy, 
Buchanan County, Virginia, on Main Street thereof, and 
b<mnded aa follows, to .. wit: 

BEGINNING at & stake in the edge of Main Street 31h 
feet N. E, of a locust near the N. ,v. comer of ~a,iq R E. 
Williams d,velling, thence S 79 30 E 52.8 feet to a stake, 
thence N 5 30 E 87 .5 feet to a stake in Slate Creek, thence N 
79 30 W 52.8 feet to a ::;take in said creel{, S 5 $0 W 87 .5 f ~et 
to the BEGINNING. 

There ia, howev~r, excepted from the oper~tion of this de<3d 
and not hereby conveyed the pnhlic alley l'Uil.Uing parallel 
with and near Slate Creek. And the said parties of the first 
part do covenant that they will warrant g~merally the title to 
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th~ prpperty hereby QPllY~Y@d, "\Vitnesij th~ following signa­
tures and seals. 

B, E, WlLLlAMS (Seal). 
G .A.RNETT "\VIL.LlAMS ( S~t.il). 

page 130 ~ Q24. "\Vas there or n.ot at the time yol.l bQUgbt 

A. Yes. 
this property a store buildi11g on it 7 

Q·25~· Was that the building that they say burned ab91.1t 
19407 

A. Yes. 
Q26. Do you r~m~mb~r ~ littl~ additio:n tha,t they say V t3rn 

Smith put on the building on the alley side of it? 
A. Yes. 
Q27. "\Vas that addition Pll it whcm you got it? 
A. No, sir. 
Q28. When you got it, where was th~ ~011th lin~ 9f thnt 

alley or whei'e did they 11s~ it tQ Qr wh~re. did it come to, I 
mean the line up towards the bank building f 

By Mr, Sutherlnnd: )V ~ obj~ct, ,iccording to thQir own 
teatimony, when he ~opveyad it ~way it wtis 11ot being used 
tlwre ~I\d h~ woµld bQ in eff~ct ~ontradfoting hi~ own de~d if 
he should testify or describe it a diff er~nt pl~Qe, When thii:; 
witnes§ mad~ th~ d~ed he ~1;iid. ii w11s a pu.bljc alley. 

By Mr. Pobst: That is exactly what we do want to prove. 
By Mr. Sutherland: That would be him contr~clictlng his 

own deed. He says it is a public allay wh~n he ~a~~ij his 
deed. 

By 'rh~ Qqu.rt: l.t i~ ij qu13sti9n of tha. lQciltiQn of th~ alley. 
By :Mr. Sutherla,:nd: Whtm f Wh(3'll the d~ed 

page 131 ~ was made to him or when he conv9yed it to the 
plaintiff? 

By Mr. Pobst: We ar43 talkillg about whep it w~s ~onveyed 
to him now. 

1.3y ~h~ Couft: l thi:nlt he rxiay a,nswf3r, 
By ~Ir~ Suth~rhmd: Exc~ption. 

Q~9, )Vher~ w1;1s. the ijouth UJ1e of th~ back stre~t at that 
tim~? 

A. Well that would be, I reckon, when this building wns 
th.er~ th~n thnt little fill h1;1d b~~n bµilt thfffe. 

QSO. Wb~t !rind fill? . 
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W. L. Dennis. 

A. It was loose rock wall is my recollection, built up some­
thing like two feet high. 

Q31. Where was the street that was used there, did it go 
up to the rock wall or to the building or where t 

A. That street they generally used the whole street back 
there as a public back street. 

Q32. Up to what point Y 
A. Up about as far as the end of the building, the roek 

wall. · 
Q33. Did the street come to the rock wall f 
A. That old street there was used by the public. 
Q36. You mean clear up to the rock wall f 
A. Yes. 
Q37. How far up Slate Creek did that extend¥ 
A. Up to the end of the building. 

Q38. You mean the rock wall 1 
page 132 ~ A. Yes. 

Q39. Then how far was it up to where Mr~ 
Goff's ware house was Y 

A. Mr. ,vmiams had a fence there, in front of that fence 
they had a hitching rack, I would call tl1em, and at one time 
they had rails on there and used for the public to hitch horses 
to when they first came to town. Then they used that back 
street as a jockey street. 

Q40. Did the public use it from the time you first came 
heref 

A. Yes, sir. 
Q41. Do they still use it f 
A. Yes, sir. 
Q42. Mr. Dennis, you later conveyed this property by deed, 

which has been put in evidence, to M. L. Goff.-
A. Yes, sir. 
Q43. And I believe the language you used is the same when 

you conveyed it away as when you got it 1 
A. Yes. 
Q44. And as I understand it between the time you got it 

and the time you conveyed it away, had there been any little 
shed or addition to the old store Y 

A. Mr. Vern C. Smith put a little building there, must have 
been seven or eight feet and he used it as a sort of soda 
fountain. 

Q45. When he did that, whom did the building belong to Y 
A. It belonged to me at the time he put the building there. 
Q46. Did he say anything to you about putting it there t 
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W. L. Dennis. 
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A. Yes, I suppose he did. 
page 133 ~ Q4 7. Vfha t did you tell him, do you remember f 

A. I told him he could go ahead and build it, of 
course he wouldn't have built it without asking me. 

Q48. He showed you where he was going to build it too, 
didn't he! 

A. Yes. 
Q49. And you knew he was going back into the back street 

or alley when he was doing that, didn't you 7 

By Mr. Sutherland: That is objected to, it is leading. 
By Mr. Pobst: I will withdraw it, cross examine. 

CROSS EXAMINATION. 

By Mr. Sutherland: 
Ql. How wide was that alley that you excepted in your 

deed to Mr. Goff 1 
A. I don't know that anything was said about how wide, 

just excepted the back street, which was a back street when I 
first came here was all used from this south side of this build­
ing back down to where the bank slopes down to the creek, I 
would say it would be from 20 to 30 feet wide when they first 
used it back there, there wasn't no buildings back there. 

Q2. They used the cree){ bank and all as a public alley 1 
A. Along the edge of the creek. bank, along where the road 

is now. 
Q3. N'Ow you put in your deed that you were excepting a 

public alley running parallel with and near Slate 
page 134 ~ Creek, at the time you made that deed the public 

was not using that part of the land that was 
covered by that building that Vern put on there, was it¥ 

A. No. 
Q4. Isn't it a fact there was a hitching post that was put 

along by the side of that building for the benefit of the cus­
tomers that came to that store? 

A. I don't remember but I remember beyond where Mr. 
,vmiams lived there was a hitching post up that back street. 

Q5. Didn't it begin there at Main Street and go all the way 
up? 

A. I don't remember. 
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W. L. Dennis. 

By The Court: 
Q. Do you mean to ask him if there was a hitching post 

where the addition was put there? 
By Mr. Sutherland: Yes. 

By The Court: 
Q. Do you remember whether there wast 
A. No, I don't remember. 

By Mr. Sutherland: 
Q6. How much of that creek bank was used for public. rid­

ing along there, just ordinary wagon road? 
A. Just regular pass way there, yet I would say must have 

been anywhere from twenty to thirty feet wide when I first 
came here. 

Q7. That ""as from that building over to where 
page 135 ~ you got into the creek f 

A. Edge of the creek bank. 
QB. And I believe you said that road extended on up back 

of the Methodist Church f 
A. Yes. 
Q9. And it has been closed up from that other alley for 

how many years? 
A. That has been closed up, I guess 40 years I would say, 

part of it. 
QlO. And the town at one time talked about opening it up 

back there after Thomps Elswick boug·ht it, didn't they? 
A. I think so. 
Qll. And decided they didn't have any title to it 1 
A. I don't know what they decided. 
Q12. Well, did you mean to tell the jury that you and Vern 

Smith took part of this public alley that was in your deed f 
A. ·well, I expect he must have built out over on it some 

for I don't think the lot that was deeded to me by Mr. "\Vil­
liams, I don't think coYered where that building was. 

Q13. Your deed went to the middle of Slate Creek? 
A. Part of it but not this alley. 
Q14. Tell the jury whether or not you and Vern Smith 

meant to take that part the addition was put on? 
A. No, didn't mean to take it, I guess he just built in there. 
Q15. Did you claim that land that you built that· house on? 
A. No. 
Q16. You built it on the public's land and kept it and used 

itf 
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-L. V. Clevinger. 

page 136} A. (None) 

By The Court: 

J2J 

Q. When did you decide or make up your mind you were 
on the public i 

A. I don't know whether they ever made it up it was on 
the public. 

Q. When did you decide it was part of the alleyt You said 
you built that place! 

A. It was built there, I don't know at the time whether it 
was taking part of the alley and still don't know whether it 
took part of the alley but it probably did_. 

Witness stood aside. 

L. V. CLEVINGER 
the next witness, being first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. Have you been sworn, Mr. Clevinger i 
A. Yes. 
Q2. How old are you, Mr. Clevinger? 
A. Shty-eight. 
Q3. Were you born in Buchanan CountyY 
A. Yes. 
Q4. On Bull Creek, I believe? 
A. Yes, that is right. 
Q5. That is down the river from the town of Grundy? 

A. Yes. 
page 137 ~ Q6. About how long can you remember coming 

back up to the town of Grundy! 
A. I don't remember, I would come with my daddy before 

I could come by myself and before I got my own horses and 
then when I got my own horse, I come when I wanted to and 
got ready. 

Q7. How old were you then? 
A. I was 19. 
QS. Then you have been coming up here some 50 years or 

more? 
A. Yes, they had court then every month and I always 

liked to come to court. 
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Q9. That was the old county courtf 
A. That is right. 
QlO. Do you remember how you would get into the Main 

street of the town back in those days f 
A. Back when I first came here, as we came up we just 

forded Slate Creek and come up the back and into the town. 
Qll. Was there any bridge where the bridge is now? 
A. No. · 
Q12. w· as there any swinging bridge or walking bridge f 
A. If there was a swinging bridge, I don't remember it, · 

when I first began coming. 
Ql3. Later· on there was °l 
A. Yes. · 
Q14. In coming to town later on, did you come under that 

bridge¥ 
A. After I got to coming pretty frequently, sometimes I 

would ride under the swinging bridge and come 
page 138 ~ up on the back alley and hitch there and some­

times I would come this main street road up this 
bank and turn down in there and hitch the horse .. 

Q15. If you were coming up the river with the wagon and 
come nnder the swinging bridge about where did you get into 
the back streetf 

A. v\7 ell, as a usual thing I would come up into the main 
street and then turn back down, if I was hauling from the 
farm anything, then turn back down that main alley, I had a 
barn there that I would unload in. 

Q16. You had a barn on the back alley? 
A. Had it rented. 
Q17. Those days, do you remember the store building that 

burned down in 1940 f 
A. Yes. 
Q18. And that was on what they call the taxi lot now¥ 
A. That is right. 
Q19. Did you see a rock wall there or near or under that 

storer 
A. Yes. 
Q20. Do you know about how far it was from tlie north 

side of the store building i 
A. Well, I haven.'t anything right particular to go by ex­

cept out next to the Slate Creek, I called it on the bank of the 
creek, I have a way of fixing it that make me remember it. 
There was another wall built up out of loose rock, about as 
high as my head, it run off a little lower and little lower back 
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this way (indicating t1p State), Eind out about Mr. Williams' 
barn, I had occasion to notice there had been a 

page 139 ~ wall built along there but I don't remember which 
side of the barn ~et ort the wttIL 

Q21. I am talking about, do yo'ti remember a rMk Wttil neat 
the north end of that old st9re building on the side of the old 
store building next to the alley f 

A. Tlie one next to the ct'eek f 
Q22. No, 11~xt to the stoN~ building? 
A. Yes. 
Q23. Where was t~~ aliey iocated in ref ete'hce to that 7 
A. I don't know whei"e it ,vas located, but I k"now what we 

called the alley. _ . 
Q241 Where did tlie public tise iU . . 
A.. When I first come to town We had what we call a hitch­

ing racfk; I don't know who p11t them up. Now this addHicm 
to the house was built and. he didii 't put it iip irom pillars 
here, I believ~ lie ptit it ttp froin wlittt I call bettts myself, and 
fet ft rest oii tiie~; ttnd of cotu .. se· we st:111 exteiided the hitch~· 
ing posts oi ttteks on thr6ugli thefe, I don't ltnow who' ptit 
therfl there. 

Q25. Did Vern ~mitli put this little additib'il over whet~ 
you used to hitcli horses, yo'ii say you use to li1tcli tigltt up 
beside the hmi§e t 

A. Yes.-
Q26. How close1 
A; Pretty close. 
(No6n)., 

pa!te 140 r ..Af terno6ii Sessidn 
One o-' cfock 

L. V. CLEV1N G IDR 

tii@ witness who was oti tlie stand at the clp~e_ 6i the morning 
session again resi.imed tlie sta.fid ttlid te·stHied tis rdtfo-ws: 

By Mr. Pobst: 
Q27 •.. "\Vliat do you mean 'by ptetty close, was H a f ITTv feet 

ot 20 feeU 
A. No, at the time that we used that for hitching groiitrd, 

they would usually put a hitching rack or. pole across the 
lower side of this house, maybe in a foot and littlf or twO' £eet 
of it, something like that, we called it a hitching rack, is what 
we called it. 
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L. V. Clevinger. 

CROSS EXAMINATION. 

By Mr. Sutherland: 
Ql. Now, if I understood you correctly, this hitching rack 

was along by the side of that building before Vern put the 
addition to it Y 

A. That is right, we hitched to it many times. 
Q2. Now then the hitching rack took up about as much 

room in that road when the horses ""ere there as the building 
did¥ 

A. No, that hitching rack didn't take up more than a foot. 
Q3. But when the horses were hitched along there, you 

couldn't use iU 
A. No, the length of the horses was still out down this way. 

Q4. At that time, there were some alders and 
page 141 ~ small saplings and bushes all along the creek 

bank, wasn't theref 
A. Vi7 ell, I don't remember about whether there was or not, 

but naturally back in that day the banks hadn't been cleared off 
as they are now. There was another wall I don't believe Mr. 
Pobst asked me about, but there was another wall thrown up 
over there, I remember ,ve had a run away there one time. 

Q5. How far apart were those two walls? 
A. They must have been 18 to 20 feet, I am not positive. 
Q6. You think 18 to 20 feet would have covered the dis-

tance between the two walls f 
A. I don't know whether Mr. Goff built over on this side 

of that wall, but that wall wasn't built in the. creek, we always 
called it in the edge of the creek, it run off to a narrow wall 
over .here, I mean it wasn't very high. 

Q7. How much of that wall was still there when the nar­
row gauge raihoacl was built over there by the W. M. Ritter 
Lumber Co.? 

A. I couldn't tell you, I wasn't interested in it, I couldn't 
say whether he built up over this way or not. 

Q8. You can't say whether the side of his building next to 
the alley is about where the other wall was or noU 

A. It couldn't be so far off, but I am not going to say it 
was built on it but it is not so very far neither way, I don't 
think. 

Witness stood aside. 
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page 142 ~ R. E. "WILLIAMS 
the next witness, being first duly sworn, was 

examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Pobst: 
Ql. Mr. Williams, you live in the town of Grundy, do you T 
A. Yes. 
Q2. You have lived here since when! 
A. Since 1903. 
Q3. About 45 years f 
A. Yes. 
Q4. Where did you live most of that time? 
A. On a lot just beyond the bank building. 
Q5. Where was that lot "just beyond the bank building on 

which you lived in reference to the back street or back alley 
that has been testified about and the taxi lot? 

A. Well, that was a part of the lot that I originally owned, 
the Goff lot. 

Q6. You acquired the property from Jim Charles, I believe, 
all of it? 

A. I did. 
Q7. And the part that Dennis sold to Goff was a part of 

that deed you got? 
A. It was. . 
QB. And it was that part you conveyed to Dennis in 19051 
A. I think that is right. . 
Q9. Now, when you first came here, Mr. Williams, and 

knew the property, was the back street or back 
page 143 ~ alley being used there, and if so, by whom? 

A. It was used by anybody that wanted to use 
it, the public generally, to haul over and travel over, and a 
good deal of it was occupied by hitching racks for horses. 

QlO. Where did that use extend to in reference to the south 
line of the alley, that is along the line of this respective prop­
erty and the taxi lot, where did the use extend to Y 

A. Well, it was used up to that wall, there was a ,vall along 
there. 

Qll. Is that the rock wall you heard testified about here? 
A. A rock wall on the north side of the store building . 
.Q12. That would be on the south side of that back alley? 
A. That is right. 
Q13. And it was used up to that rock wall? 
A. Yes. 
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R. E. Williams. 

Q14. Now wa§ that rock wall ttiways thm-e ar do you re­
member about that, or when it wtts put theref 

A. I think it was there when I bought the property. 
Q15. How far back dfr1 that tock wall extend, that is, 

paralleling the alley and leading on up Slate Creek, I mean 
with reference to the building! 

.A. lt went back tawatd~ the end of the buiiding, I had an 
entrance there into my back yard, I think that was next to 
my coal house and up th@ alley' above the lat, H was titere but 
I think there was another rock wall behind my coal hoo~e and 
on up there. _ 

Q16. Well now practically on the . lin~ of this 
page 144 } rock wttlt foadittg ttp Slttte Creak, did you have 

anything bttilt there to indicate your possessicm ¥ 
A. t had a ~ottl house. 
Q17. What ~1s~f . . . _ 
A. Had a fence incfosing the gttrden on ttp tliti back stt~et 

from th~ coa1 house, ttnd th~ bMk yatd. _ _ 
Q18. Was this fence a continuation off or on the line ct£ th~ 

rMk 'Wall or other,vise 1 
A. ·wen, yes, it was about on the line with the rock watt 
Q19. And what kind of fence was that! 
A. I think I put up, as I recall, tt solid plttiik fence, the 

planks running vertical. 
Q20. And you mean planks up and down¥ 
A. Yt?s. . 
Q21. And they were nailed on 2 x 4'sf 
.A. Yes.-
Q22. Did the pttbli~ mttk~ any use of tht.tt fence at that 

timef 
A. They hitched ta it till they for~ it down, then I built 

another otie. 
Q28. How long did that hHehfog ~ontintte tli~r'ef 
.A. U:tttil the· utttomobile came into use; 
Q24. Nt;-w whete hi N~f l!r~1iee to wlittt you efflisideted the 

south line of' tli~ alley or back street w"s y®f f'ence cOJi.i:­
structed f 

A. Where was it f 
Q25. Yes, whet~ Wtis it with tef ~rence to the sooth line of 

the alleyf 
.A. At the @dge of it. 

page 145 ~ Q26. And where ~as the wall that yoti spoke of 
witli reference ta, the alley1 

A. On the south line of that street. 



Town of Grundy v. Trula Goff 

R. E. Williams. 

Q27. The rock wall was i 
A. Yes. 
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Q28. How far did that-approximately-this back street 
or alley extend from the main street up beyond the Goff 
building where it turns and connects with Vv alnut Street 1 

A. It would be a guess-200 to 250 feet to make a guess. 
Q29. And then it connected with the alley that runs above 

the Goff building out to vValnut Street! 
A. That is right. 
Q30. Do you remember when Vern Smith put a little lean­

to or shed or addition on the alley side of his store Y 
A. I remember that it was done but I wouldn't undertake 

to say what year. 
Q31. All up until that time, from the time you came here, 

what was that back street or alley used for or by whom? 
A. The public generally, wagons were used on it then, haul­

ing coal or feed, the barns were on the lower side of the back 
street, between back street and Slate Creek, and for passage 
on around to vValnut Street. 

Q32. After Vern Smith placed this little addition there, 
there was a period of a good many years until that burned 
down, in which, of course, the public couldn't use the place 
the addition was on, but did the public continue to use the 

back street f 
page 146 ~ A. .Yes, sir. 

Q33. vVould you say the traffic over it is heavy 
nowt 

A. It is heavy now. 
Q34. The intersection of this back alley and Main street, is 

that a dangerous intersection¥ 
A. Yes, you have to watch what you are doing to get out 

of that alley in a car, it is a very busy section. 
Q35. ·when you conveyed to Dennis in 1905, by deed which 

has been introduced in evidence, this, or approximately this 
language, was used in your deed : '' Excepted from the opera­
tion of this deed and not hereby conveyed the public alley 
running parallel with and near Slate Creek," do you remem­
ber why that was excepted¥ 

A. Because it was being used by the public, it was the only 
way the people could reach the property above that. 

Q36. Was there any alley there when you came here Y 
A. Yes, sir. 
Q37. And it was being used f 
A. Yes, sir. 



Supr~Jll:~ Oaurt of A-ppeal~ gf VirginiB 

~- E. Williams. 

Q38. Did you intend by this language to exclude, as you 
say, this back alley from the deecH 

:J3y Mr. Su.th~rhrn4: fh~t is objected to. 
By r4e Col!rt ; Su~tained. 

Q39. Mr. Williarr,ist at that time you niade tlie ~onveyance 
· and excluded or except~d tl1ereiµ the b~ck alley yon 

page 147 ~ did not state the width, did you know the width? 
A~ No. 

Q40. ,v ~ll ~ow w:Pat was your interitig:q ~t t4~t time, yot1 
mE}.de the 4f3~4 Qf 'Yhf!re th~ soµth boimd&ry Hne pf that alley 
was? 

By Mr! S-qtherlanq: "\Ye object. 
By tJw Cpurt : S.µstain~d, the d~ed is the best eyidence and 

&P~~k~ for itsf3lf. 
· By ~fr. PQqst: Jt qoesn 't locate the lhw. 
By the Court: He may state if he k119wE; where it w~s. 

ny )Ir. Pobst: 
Q41. Where WAS the so1.1th line <?,f that Qac~ street or p~ley 

where you e~cept~d y 
A. It was along the rock wall, that is t.lie part that was 

used and was used then for yea rs. 

CROSS EXAMINATION 

B.y Mr. Suth~rl~nd: 
Ql. How long had you owned this lot b~fore yqu mad~ this 1 

deed to Mr. Den11is ¥ 
·A. My recollection is~ l a~qt1ired it in )'l~y and possibly got 

a. deed tg it tn J u:pe, 190~, it was in th~ spring of 1904 I ac-
q]Jireq. the lpt! · 

Q2~ -t\ncl then in the next y~~r you made the 
p,~ge 1~8 } de~(l to Mr. Dennis¥ 

~. That is right. 
Q3. Now in your deed there is no 1n~nti9n of a:µ alley or a 

:rn~d µp Slat~ Cree~? 
·A. I don't recall. 
Q4. You g9t thflt fropi Mr. J. M. Charles? 
A. James Charles and Rose Charles. · 
Q5. And it extended from the center of Slate Creek south 
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Ifh ~. W illi~m~ ~ 

to tlie bo~n1diq-y line l1~r~ on what tlwy c{J.11 the Y pllow Pgpq}ar 
Lumber Cp:µipany lot, didn't it? 

A.. W eH, it, ,y~~ th~ lot tlw bank js PPW on was the south 
line of the lot I got from Charles and th~ Yellow Poplar lot, 
w:Jiich i!3 th~ lot Oil whj~h the :Richard~on builcHng stands. 

Q6. 'flw lot that you got e~tenqec;l froin what is now the 
:nqrth part 9f the ba:µk l)uilcling· i9 tµe ~enter of SJ~te Or~ek? 

A. That is right. 
Q7! Npw, YOlJ s~y while yoq liv~q. th~w~, Vern Smith puilt an 

~ddH~on to the Eitore b11iJ(li~g tna t w~~ on th~r~ Y 
A. Yes. 
QB. Before h~ }milt that ailqition to it, do you ~"'llow 

whether or not your f enc~ was fa~t~n.eq to the building? 
A! ;My f~µ~~ in.clo~iµg the ~~k y~rd connected with t.he 

p~ck ~nd of th~ pµilding! · 
Q9. Now in making that deed to Mr. Dennis, did yQ~ ill~ 

clg4e ~my mgre land up Slate Creek th~n was oovereg py the 
bµildjng? lll qtluw ,vord~, was the puilding ;1~ lqng a~ t!i~ lgt 
was widet 

· · "- · · A. Th~re wer~ a, few feet he wallteq it eJ-
p~ge lf~ r te:pded b3:~k of the builping th~t wa~ there then. 
, QlO. Th~t w~s inclo~~d as a part pf your h&ck 
yard then, is that right, the building your fence cam~ up t~ a{ld 
adjoined, i~ included. tli~ littl(3- part that that q~ed e~tenqed 
p~yonq that bµUding, into yq1.1r· b~ck yijrd t 

A. That is c~:rrect · 
Qll~ Now, wh~:q V ~rµ P~lilt tliis addition tp the store build­

i~g, did you· 1119v~ your fence on out even with the building¥ 
A. No, I don't have any recollection making any change. 

I had to rebuild that fence once or twice, hllt l don't r~oall 
that I changeq. tli~ pqsi tio11~ 

Ql~~ Did yq1~ p,uilcl y9ur coftl hoµse, which I believe you 
~aid w~~ built µpon th~ ~dg~ Qf this Alley, qiq you build that 
p~for~ Vern built this acldition? 

A~ I think I rnc;>ve¢\ thtl,t puUding 011t that th~t was right by 
the side of the back wing of t4e one'."~tory b~ilding I lived 
in, I m9ved it out qf my 'rt3cplhwtioµ i~ wh,m I built i~ 19,10. 
It' had b.een tlw kitcbeli a.nd was v~ry close tp imq entir~ly 
detached from the other part of the main building. · 

Qt~ . .4nd in repairing your fen~e ~fter Vern built tliis 
addition to the building you don't have any ref3~Jlection ~s tp 
whether you change<;} it or nptt 

Ar No, I qon~t. r~memh~r w~~ther it was on any c;liffor~nt 
location 'or not. 
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R. E. Williams. 

Q14. Did you or anybody else make any objection to Vern 
building this addition at the time and place he did Y 

A. I didn't, Mr. Dennis owned the property at 
page 150 ~ that time. 

Q15. There was still ample room to serve the 
public after he built it for what it needed along there, that 
is, room for tlie people who rode horse back, and for the 
wagons to haul stuff int 

A. Yes, sir, .they used it for that purpose but they didn't 
do any more hitching there after Vern built, that is, where 
the addition was. · 

Q16. They moved on up to your fence then f 
A. We had more customers on the upper end then. 
Q17. Do you remember there was any saplings or bushes 

or alders along between your house and this alley and the 
Creek¥ 

A. I don't think there were, I couldn't be sure but I can't 
recall any. I know Dr. ·waldron built the rock wall along 
by the side of Slate Creek and he used to come out the alley 
and under the swinging bridge first and under the first wagon 
bridge to reach the back end of his property in hauling coal. 

Q18. About when was this alley first used for automobiles 
or vehicles f 

A. vVell, when the automobiles came here, I don't remem­
ber when the first one came here. I remember the first car 
I bad, I had a garage on the lower side of the alley. 

Ql9. About what was the distance of your garage from 
your coal house or was it practically opposite your coal 
house? 

A. It was above. 
Q20. About what was the width of the alleyf 
A. I don't remember, I found it was too narrow to get any 

way to get in there, I could back out of there and 
page 151 ~ get out in the alley, I would back out next to the 

fence, and I had to back pretty straight out of 
there too before I could begin to cut. 

Q21. At the time you made this deed to Mr. Dennis, this 
alley was not used by automobiles at that time? 

A. No. 
Q22. V/ ere there any here at the time he made the deed to 

Mr. Goff in 19247 
A. Yes, there were automobiles here then. 
Q23. And did you say at that time automobiles and trucks 
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were using that alley, at the time Dennis made the deed to 
Goff in 1924 Y 

A. Yes, but not as much as they are now, of course, but 
they were using it some, those who had cars used it. 

,vitness stood aside. 

V. C. SMITH 
the next witness, being first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

By Mr. Pobst: 
Ql. You live in the town of Grundy Y 
A. Yes, sir. 
Q2. How long have you lived here? 
A. Been here all my life. 
Q3. How long is that¥ 

A. I will be 56 in June. 
page 152 } Q4. ·what official position in the state do you 

hold, if any? 
A. Member of House of Delegates. 
Q5. How long have you been Member of the House of 

Delegates? 
A. ·when I have served out this term will be 12 years. 
Q6. Do you know the little building on the corner of what 

used to be R. E. Williams' yard, that used to be located at 
the intersection or back street and Main Street of the town 
of Grundy, Virginia T 

A. Yes, sir. 
Q7. Did you ever keep store in that? 
A. Yes. 
QB. ·when did you begin t 
A. About 1916. 
Q9. ,vhom did you rent from¥ 
A. Mr. ,v. L. Dennis. 
QlO. Were you born and raised principally from the tim~ 

you were a small chap in the ·town of Grundy T 
A. Yes, I was born right out there (indicating) and I have 

lived right around here. · 
Qll. Born in four or 500 feet of it? 
A. Yes. 
Q12. And grew up close to it Y 
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l'. 9. S11i.ith. 

· 4~ Yes~ 
Ql3~ What is your ea1·Iiest recollection of th&t b~cl~ ~treet 

what WB:S tt 11~eq f~r and by wliom 1 . 
A. ,v~n, w4~n 1 was ~· very s1~1a)l boy, it was ~s~d princi­

pally by the people ,vho wanted to come to town, 
page 153 ~ at that time they rode a h9rs~ pr µmle in here 

and they used it around there for hitching pur­
poses. Of course it was used by the public for anything they 
wa11t~cl t9 ta~e 3:rolmd tl1~t w~y~ 

Q14. Has it been used ever since by the p1.1blic? 
A. Yes, sir. 
Q15. You say th~Y h~q. hitc:tiiI1g post where they hitched 

the horses near the side of that store building? 
A. Yes, sir, and used to be one along by the side of it. 

What they would do, they w~mld put down posts and put a 
pole across from one to the other, then instead of hitching to 
the post, they hitched to th~ fqil. 

Q16. Who put those posts in? 
A. I think back at that time maybe the town did, anyhow 

they had an ordinance they would11 '-t let them hitch on the 
~.t.reet h~r~~ 

Q17. You mean vYalnut street and Main Street¥ 
A. Yes, sir. 
Ql$. W a!? there ~ver a :rock wall rig~ht along there an~ on 

the north side of this store building ·f 
A. ,veu, ther~ w·as a wall j11st p11t up out of creek rock 

~long next to Sl~te Creek. there, I suppose it was put in there 
to hold the stre~t up and when the creek w·ould get up against 
it, just Uttle µp 01.1t pf rQugh rock. 

Q19. vVas there any other rock laid up 1 
A. Yes, sir, a wall laid along by the edge of the building, 

that wall was laid out of mqr~ or less split rock. 
Q20. Do you remember whether any cement 

page 154 ~ was used in it? · 
A. I don't remember that there was. 

Q21. The outside of that wall on the back street side, how 
close was that to the edge of the store building? 

A. ~ wou~q say something like two feet because I know that 
the building run.up the.re and it had a projection out from the 
rQQ~ and. the wall came out further than that, something like 
a foot and half to two feet. 

Q22. Little further than th~ drip of the housef 
A. Yes, sir. 



T9'ffi Qf Grm1dy v. T.rlJlo. Gqff 

V! 9~ Smith~ 

Q23. How close to that w~ll cl.if} tl}~ pubHc µse thi!S b~ck 
street! 
~·· A: ·wen, th~Y y~eq right ~.P. tq H ijt that tim~. 

Q~4~ Wen tnel! an tlw tiw~ t4~t yo1=1 f~!l:l~mb~r it WftS µs~d 
up to that place? 

4. "¥ ~~i t!P µ~tH ~ p-µt tl!i~ Httl~ pu~lcl.ing µ,p ~lo,ng by the 
aide o,f tp~ P.11il<Hng. 

Q25. Just a minute about that, first back of the build.ing 
and al~l!g t1i~ ~~~k ~ti~~~t cm tlu~ sam~ siq~, who owJ1ecl tli~U 

A. Mr. Wi!UEJJil~~ 
Q~~t :Pid he h~ve ~!lY f~nc~ u_p1 
A. Yes, he had a gate between his coal 011 wood hoq§e th~t 

Jw -qsed ~~r .~Q&l ~nq wogd, lw lmd ~ gate b~twe~n th~ b,f,tck 
corner of the store building and it, the gate c01ne in close n~~t 
to the building then the f e.nGe ~t~rted.. ijnq rµ.n alo:µg up, the 
~U~y tg ~n gld Q'!r~, t}le Ye!lQw fqphir L~~ber Qom1mny 
owned the property and I think Mr. Stinson or the bank got 
it from them, anyway the bank ~nqed. up wW1 it. 

Q27 ~ Thflt ,e11Ge w~~ aJqng Williams' g~rden 
page 155 ~ on the back street! 

~~ 'rhat i~ rigl!t. 
Q28. Was it in line or not in r~f ~:r~P.Ge. tq ~h~ roe~ w~ll? 
A. I don't know, nev~r pa.td AltY: p~:rticuhw ~tte~tion "but I 

imagine it run about in line wm1- tn~t w~Il~ As well ~s I 
r~m~rnb~r2 t!J:~y liijq ~ lHtle :ro.11gll wAll laid l:~P unclerneath 
this fence. 

Q29. That was split ro~~? 
A. No. 
Q~O! ro\[ ~~y YQU r~nted frqm :P~!lnis y 
A. Yes, sir. 
Q31. And how long did you rent frol!l ~ennis from 1916 

to about when f 
A. I think up to maybe 1920, anyway we pµilt a building 

anq moved <;>n~ of that bt;tilcl~!lg h1 1920 Qr '2L 
Q32. Did you p~t ~ny ~ggJt\9~ to tlw.t ~tqn~ building you 

rented from Dennis? 
~- X es, I put two B:cldit~O!lS to lt, J p1.1t qne room to the 

back of it, wliich was on :Mr. "Williams' property then I put a 
little addition next to the alley. 

Q33. Back street f 
A. Yes. 
Q34. How was that little addition next to the alley b~ilt? 
A. It was just boxed around of hrrµb~r, just put & frame 

out there and put a floor on ~t. . 
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V. C. Smith. 

Q35 .. .About how wide was itf · . 
A. About six.feet, it was wide enough to put a fountain in 

there, and work at the back of it, and put a couple 
page 156 ~ tables in the back of the little room, I would say 

six to eight feet. 
Q36. Where did you put that little addition in reference to 

what had been the traveled part of the back street and the 
rock :wall Y 

A. Well, I just extended it from the building on out. 
Q36. Out into the traveled portion of the street? 
A. Out into what. they had used, they used it principally 

for a hitching rack. 
Q37. Did you extend it out far enough to take in the rock 

wall! 
A. Yes, sir, beyond the rock wall. 
Q38. Did ·you take in what had been used for a hitching· 

post? · 
A. Yes and beyond that. 
Q39. Did you ask any town or county or public authority 

for authority to do that f 
A. I don't think I asked anyone except Mr .. Dennis, I don't 

remember what he told me. 
Q40. He increased his rent, did he Y 
A. No, I paid for it myself. 
Q41. Do you know about how wide the original store was Y 
A. I would say it must have been about 18 feet. 
Q42. Before you put the other on? 
A. Yes. 
Q43. And then you think the total would be, after you put 

the addition, on, would be 21 to 23 !eet? 
· A. Something like that. 

Q44. Well, 24 to 6 feet all together? 
A. Yes. 

page 157 ~ Q45. You knew they had been using that as a 
public alley and hitching place Y 

A. Yes. 
Q46. You didn't intend to take the public property, did 

you! 
A. Well, I (interrupted) .. 

By Mr. Sutherland: We object to that. 
By the Court: That wouldn't show title one way or the 

other. 
By Mr. Pobst: That is all. 
By Mr. Sutherland: Stand aside. 
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By Mr. Pobst: If your Honor please, we rest, except we 
desire to ask that the court take the jury for a view of the 
premises, and we want to ask Mrs. Goff or somebody as I 
understand it-let me ask Mrs. Goff. 

MRS TRULA GOFF 
having heretofore testified, was recalled and further cross 
examined as follows : 

DIRECT EXAMINATION 

By Mr. Pobst: 
Ql. Mrs. Goff, you claim that the line of your lot goes to 

18 feet from the upper or south side of the "\Vig Warn, is that 
righU 

A. That is right. 
page 158 ~ Q2. And tba t is where the locust fence posts 

were? 
A. That is rig·ht, I had it measured 18 feet from where the 

Richardson building joins to my building to where I had those 
stakes put in. 

,vitness stood aside. 

WHEREUPON, the following proceedings were had in the 
absence of the jury: 

By Mr. Pobst: The defendant by counsel at this time re­
news its motion for the court to strike the evidence of the 
plaintiff from the record for the following reasons: 

( 1) Because the defendant has shown title by exception in 
deeds conveying the property and by long user of the back 
street up to the rock wall in controversy; 

(2) The admitted construction of the addition put to the 
original store building by .Vern Smith, no matter how long 
continued, cannot change public title; 

(3) Because the town after having been out of possession 
of that part of the back street, which was covered by the addi­
tion placed thereon by V. C. Smith, for a number of years, 
retook possession and use of the controverted part of the 
hack street about the latter part of April, 1940, and has since 
that time used it up to the rock wall. No change in the user 
was effected by the placing thereon the (ar or macadam; 
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(4) The surveyors' stakes testified to by evi­
page 159 ~ dence for the the plaintiff constituted 110 retaking 

of possession because as the surveyor himself 
stated and other witnesses stated they were mere reference or 
surveyor's stakes driven into or on the level of the ground 
and with a tack therein and those stakes were soon obliter­
ated and on resurvey were not found; 

( 5) And because the placing of the locust posts thereon by 
the plaintiff or by her agents was not a retaking of posses­
sion and only lasted a short time, and hence could not be any­
thing but what is known as a scrambling possession. She 
stated that she didn't know how long it was, it might have 
been a week and might have been a month, she was gone. Her 
son stated it might have been a few hours or might have been 
all night. R. M. l\foClanahan stated it was a very short time~ 
perhaps a day or words to that effect; and 

(6) The entry of the town being peaceble, without force 
or threat of arms or arbitrary force used, they had a right to 
take the property which had belonged to the town, which V. 
C. Smith unlawfully took into his building. 

By the Court: Overruled. 
By Mr. Pobst: To which ruling of the court the defendant 

by counsel excepts. 
By Mr. Sutherland: The plaintiff moves to strike out all 

the evidence of the defendant and enter the judgment for 
the plaintiff because the exception in the deed 

page 161 ~ excepting the alley is void for uncertainty and 
all the defendant's claim of right is based on that 

exception; and further the plaintiff moves the court to enter 
judgment for the plaintiff irrespective of any other evidence 
because the testimony of Reece McClanahan, the :Mayor, 
amounted to forcible entry after the showing that tl1e plain­
tiff was in peaceable possession and regardless of title the 
plaintiff is entitled to recover. 

By the Court: Motion overruled. 
By Mr. Sutherland: Exception. 

·whereupon the jury went to the scene of the property in 
question and inspected same, after which it returned into 
court. 

page 161 ~ In the absence of the jury, counsel for the re­
spective parties presented to the court their 

instructions and ask~d that the court g-ive same. The plain­
tiff's instruction are as follows : 



Town of Grundy v. Trula Goff 

INSTRUCTION NO. lP. 
(Given). 

139 

The court instructs the jury that the issue in this case is 
the right of the parties to the possession of the strip of land 
in cont~oversy. . . . . 

(1) The plaintiff is entitled to the possession of this land 
if the evidence satisfies you by a preponderance th.ereof that 
she has the title to the said strip of land; 

(2) That irrespective of whether or not the plaintiff has 
shown title, if you believe that she had the possession of said 
land in the summer of 1946, and that the defendant forcibly 
took said possession from her, then she is entitled to recover 
this possession back and in this connection you are further 
instructed that if you believe that the officials of the town, 
including its Mayor and Chief of Police, in taking possession, 
gave the son and agent of the plaintiff reasonable grounds to 
believe, and he did believe that any resistance at the time 
without resort to the court, would be useless, then this was a 
forcible entry; . _ . 

(3) If you believe by a preponderance of the evid~nce that 
the plaintiff, in the summer of 1946, when the defendant was 
improving this back street or alley, had the peaceable posses­
sion of this lot of land, and that such possession extended out 
to where she had placed the locust posts, then any entry on 
the same by the defendant is unlawful, and the plaintiff is 

entitled to the possession of said lot, unless the 
page 162 ~ defendant has shown by a preponderance of the 

evidence that it has title to the said strip of 
land. 

INSTRUCTION NO. 2P. 
(Given). 

The court instructs the jury that if you believe by a pre­
ponderance of the evidence that the _plaintiff was in posses­
sion of the land in dispute within three years prior to the 
institution of this action, and that the defendant entered 
upon the same by putting asphalt on it or by destroying the 
posts or the stakes that the plaintiff had placed on said lot 
to mark the boundaries of her lands, then you will find for 
the plaintiff unless the defendant has shown by a preponder­
ance of the evidence in this case that it has a better title to 
the land than the plaintiff has. 
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INSTRUCTION NO. 3P .. 
(Refused). · 

The court instructs the jury that if you believe from a pre­
ponderance of the evidence in this case that in the summer 
of 1946, the Town had the street or alley improved by putting 
down asphalt and gravel, "that the plaintiff was in possession 
of any part of the lot and parcel of land conveyed to M. L .. 
Goff by the deed dated the 24th day of May, 1924, by ,V. L. 
Dennis and wife, the record of which has been read to you, 
then this possession extended to every part and parcel of 
said land so conveyed; unless the defendant has sh0"\\7Il to you 
by a preponderance of the evidence the location of the alley 
excepted in the afore said deed and this location is to include 
the width ·of the same and the place where same is located on 
the ground of said lot. 

page 163} INSTRUCTION NO. 4P .. 
(Refused). 

The court instructs the jury that the burden of locating 
the exception of the alley mentioned in the deed from Dennis 
to Goff, which was read to you, is on the defendant, and un­
less you are satisfied by a preponderance of the evidence, 
that the alley has been definitely located, both as to its width 
and the place it was located on the grounds at the time the 
deed to M. L. Goff was made and delivered, then so far as 
you are concerned in the deliberation in this case, said ex­
ception of an alley is void and you will consider this case as if 
no exception is contained in said deed. 

INSTRUCTION NO. 5P. 
(Refused). 

The court instructs the jury that the only description in 
the deed to M. L. Goff of the alley claimed by the defendant 
is: "The public ailey running parallel with and near Slate 
C.reek", and if you believe from a preponderance of the evi­
dence in this case that at the time said deed to M. L. Goff 
was made and delivered, which was in May, 1924, the building 
erected by V. C. Smith covered the land in controversy in 
this case, and excluded the public from the use of the same, 
then the defendant gets no title to the land in controversy 
by said exception and your verdict should be for the plain­
tiff. 
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The court instructs the jury that before you can find for 
the defendant, under its claim that it took possession of this 

disputed land or strip of land, in 1940, you must 
page 164 ~ believe from the evidence that the defendant, 

through its officers and agents, made such im­
provements or did other acts of ownership or dominion on· 
said strip of land in dispute, that the plaintiff knew or by the 
exercise of reasonable diligence should have known that the 
defendant was claiming the land, and that this dominion and 
control by the defendant was such as to exclude the plaintiff 
from using the said strip of land for her private business. 

INSTRUCTION NO. 7P. 
(Given). 

The court instructs the jury that the use of this disputed 
lot by the Appalachian Electric Power Company, by placing 
its light and power poles on the same does not alone con­
stitute possession by the defendant, Town of Grundy, al­
though you may believe permission was given to said power 
company by the officials of the town to put said pole at the 
place it did. 

INSTRUCTION NO. SP. 
(Refused). 

The Court instructs the jury that before you can find for 
the defendant, under its claim, that it took possession of this 
disputed strip of land in 1940, you must believe by a pre­
ponderance of the evidence that the defendant, through its 
officers and agents, made such improvements or did other 
acts of ownership or dominion that the plaintiff, along with 
the public, was bound to take notice of a change in the 
dominion and control of said strip of land. 

INSTRUCTION NO. 9P. 
(Given). 

The Court instructs the jury that the burden is on the de­
fendant to locate the line of the alley along adjacent to the 
plaintiff's lot with reasonable certainty and unless you shall 

believe from the evidence in this case that the 
page 165 ~ defendant has done so, you should find for the 

plaintiff, if you shall believe by a preponderance 



142 Supreme Court of Appeals of Virginia 

of the evidence she was in possession of the strip of land in 
controversy at the time the town started to improve the alley 
in 1946. 

INSTRUCTION NO. lOP. 
(Given). 

The court instructs the jury that the burden is on the dc­
f endant to prove its claim of right to the possession of the 
srip of land in dispute by dedication, and in this connection 
the court further says that to show a dedication there must 
be both a dedication .. by the owner of the land, and the accep­
tance of the land for the purpose indicated in the dedication, 
and unless the defendant has shown by a preponderance of 
the evidence in this case, the dedication by the owner of a 
definite piece of land and the location of the boundaries 
thereof, so as to include therein the land in dispute, and tl1e 
acceptance of that same certain piece of land for the purpose 
indicated by the donor, tl1en you should find against the de­
fendant, the Town of Grundy, on its claim of right to the 
possession of this strip of land by dedication. 

INSTRUCTION NO. 3P. 
(Substituted). (Refused). 

The court instructs the jury that if you believe from a pre­
ponderance of the evidence in this case, that in the. summer 
of 1946 the defendant, Town of Grundy, had the street or 
alley improved by putting down asphalt and gravel, that the 
plaintiff was in the possession of any part of the lot and 
parcel of land conveyed to :M. L. Goff, by the deed dated the 
24th day of ]\fay, 1924, by ·w. L. Dennis and wife, the record 
of which has been read to you, then this possession extended 
to every part and parcel of said land, and the defendant had 
no right to enter any part of the same, unless you believe 
by a preponderance of the evidence the defendant has with 
reasonable certainty located the alley excepted in this deed, 
and that this location included the land in dispute in the said 
alley. 

page 166 ~ WHEREUPON counsel for the Defendant filed 
in writing the following objections to Plaintiff's 

instructions: 

Instruction 1-P: To the last four lines of Section 2, be­
cause there is no evidence to support same. There was no 
show of force nor threat nor intimidation. 
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Instruction No. 2-P: Objected to because it does not state 
that defendant's entry was within three years before the suit 
was instituted. 

lnstruction 3-P: Objected to for following reasons: 

(a) Because plaintiff's possession did not extend to every 
part and parcel of the land conveyed to Goff by Dennis. 

(b) Because there is no evidence to support the assump­
tion that the putting down of asphalt and gravel in 1946 by 
the Town was the first time the Town took the controverted 
strip of land in possession. 

( c) The last part of the instruction requires the defendants 
to show by a preponderance of evidence the location of the 
alley excepted in the above mentioned deed, said location to 
include the width of the alley and the place same is located 
on the ground of said lot. This is more than the law requires 
the defendant to do. 

Instruction 4-P: The following objections are made: 

(a) Because it is not incumbent on the defendant to defin­
itely show the width of the alley, as the location of the line 
on the opposite or north side of the alley is not in contro­
versy her~in. 

(b) The location of the alley is sufficiently shown in this 
case if the defendant locates the south line thereof. 

( c) Because under the facts detailed, the in­
page 167 ~ struction tells the Jury that the exception of an 

alley is void. 

Instruction 5-P: Objected to because : 

(a) The burden is placed on the defendant to prove the 
width of the alley, w·hich it is not required to do. 

(b) The instruction is a finding instruction and does not 
cover the facts to which the defendant is entitled according to 
its theory of the case. 

Instruction 6-P: Objected to because: 

(a) Evidence has shown no way nor circumstances under 
which the plaintiff did make her claims reasonably apparent 
to the defendant. The surveyors' reference stakes or hub 
stakes driven into the ground or on the level therewith are 
not sufficient, and the locust posts, which only remained in 
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the street a· few hours or perhaps overnight, is a mere 
scrambling possession, and is not sufficient. 

(b) Instruction tells the jury that possession is not con­
fined to actual oc~upancy or enclosure, and to this statement 
the defendant objects. . 

(c) There is no evidence showing any act of the plaintiff 
in taking any possession after 1940 sufficient to sustain an 
action of trespass, except the placing of the locust posts in 
the street, which was a mere scrambling attempt at posses-
sion, as they _were immediately removed. · 

Instruction 7-P: The defendant objects to this instruction 
because its contention is that the placing of the light pole in 
the street does not constitute possession by the defendant. 

Instruction 8-P: The defendant objects to this 
page 168 ~ instruction because ~ 

(a) The acts of dominion and control were of 
the same kind and character from 1940 until the present tinie. 

(b) Because some of the improvements and other acts of 
O'wnership and dominion exercised by the defendant over the 
disputed strip of land was done after the year 1940 in the 
way of building up the road and putting creek sand and 
gravel thereon and smoothing it. 

Instruction 9-P: This is a finding instruction and the mat­
ters to which the defendant is entitled in its theory of the 
case is not given. 

To No. 3-P Substituted: 

For reasons a, b and c set out of objections to plaintiff's 
instructions by the defendant. 

( d) Because the instructions still require the defendant to 
locate the alley with reasonable certainty, while the defen­
dant is only required to locate the south line of the alley. 

To No. 7-P: 

Defendant claims that this does not correctly state the law. 
Defendant claims that the placing of the light pole on the 
land in dispute, by permission of the officials of the town, did 
constitute possession by the defendant. 

WHEREUPON, the Defendant asked the court to give the 
following instructions to the jury: 
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1-D. 
(Given). 

14.5 

The court instructs the jury that if you believe by a pre­
ponderance of the evidence that the defendant had legal title 
to the lot in controversy herein, by dedication and acceptance 
for public use, and if you further believe that the defendant's 
entry upon said lot was peaceable and not forcible, then you 
must find for the defendant. 

2-D. 
(Given) .. 

The court instructs the jury that if you believe by a pr~~ 
ponderance of the evidence that on May 22, 1947, when this 
suit was instituted, the defendant had possession of the small 
strip of land in controversy, and that said possession at that 
time had continued for more than three years, you must find 
for the defendant 

3-D. 
(Given). 

The court instructs the jury that before you can find for 
the plaintiff in this ca.se you must believe by a preponderance 
of the evidence: 

(a) That the plaintiff was in peaceable possession of said 
lot, and the defendant, not having title to the lot, entered 
upon same and peaceably or otherwise ousted plaintiff from 
possession, or, 

(b) That plaintiff was in peaceable possession of said lot, 
and the defendant, having title to said lot, forcibly ousted 
plaintiff from possession, and 

(c) That, in either case, the ~efendant took possession pf 
;the lanq. in controversy not more than three years next pre:­
ceding the institution of this suit 

page 170} 4-D .. 
(Given) .. 

The Court instructs the jury that a street in a city or town 
is a "Public Highway", and, if you believe by a prepon­
derance of the evidence that the defendant had acquired legal 
title t.o said street, by depication and acceptance for public 
use, then no obstruction of nor encroachlllent upon said str.eet 
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by the plaintiff or her predecessors in title, for any length of 
time, will impair the rights of the public to said street, unless 
said street was abandoned by the public, nor by proper au­
thority. Time does not run against the State, or bar the 
right of the public. 

5-D. 
(Given). 

The court instructs the jury that if you believe from a pre­
ponderance of the evidence that Town of Grundy has been in 
peaceable possession of the lot in controversy for more than 
three years last preceding the commencement of this action, 
then this cause of action is barred by the Statute of Limita­
tions, and you must find for the defendant. 

6-D. 
(Given). 

The court instructs the jury that any owner of land who is 
competent to sell same may dedicate it to the public. By 
dedication is meant the giving or donating of such land to the 
public. Such dedication may be either oral or in writing, and 
may be express or implied. Acceptance by a town of a street 
or alley may be also implied by such long use by the public 
as to render its reclamation unjust and improper. ·when the 
dedication is accepted title is complete, and when complete is 
irrevocable, and no individual possession thereof will bar the 
right of the public thereto no matter how long continued. 

page 171 ~ 7-D. 
(Given). 

The Court instructs the jury that if you believe that the 
plaintiff in 1946 when she placed locust posts in the back 
street or alley had not theretofore since the burning of the 
store been in actual, peaceable and exclusive possession of 
the disputed strip of land, and that the posts were very soon 
thereafter, in a matter of hours or days, removed by the de­
fendant, the plaintiff did not, by the placing of said posts, 
take and hold possession of the disputed strip of land. A 
mere scrambling or interrupted possession is not sufficient to 
maintain this action. 

vVHEREUPON, the following proceedings took place m 
the presence of the jury : 
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The court read to the jury the fallowing instructions : 
Plaintiff's instructions 1-P, 2-P, 6-P, 7-P, 9-P and 10-P. 

The plaintiff excepted to the action of the court in refusing 
Instructions 3-P, 4-P, 5-P, 8-P and 3-P (Supplemented), while 
counsel for the defendant excepted to the court's giving 1-P; 
2-P, 6-P, 7-P, 9-P and 10-P. 

The Court then read the defendants instructions Nos. 1-d 
through 7-D, to the jury, after which counsel argued the case, 
and the jury retired to their room to consider of their verdict; 
and a.fter some deliberation, returned into court, having 
found the following verdict : 

"\Ve, the jury, find that the defendant unlawfully withholds 
from the plaintiff the possession of the lot of 

page 172 } land described in the notice in this case, which is 
the same land described in the deed from W. L. 

Dennis to M. L. Goff, dated the 24th day of May, 1924,- and 
of record in Deed Book No. 58, at page 411, the description 
of which is as follows: 

BEGINNING at a stake in the edge of Main Street, 3112 
feet Northeast of a locust, near the Northwest corner of the 
R; E. Williams dwelling house, thence S 79 30 E 52.8 feet to 
a stake; thence N 5 30 E 87.5 feet to a stake in Slate Creek; 
thence do"\\rn Slate Creek, N 79 30 W 52.8 feet to a stake in 
Slate Creek, thence S 5 30 W 87.5 feet to the BEGINNING. 

Except the eighteen (18) feet public alley, which is de­
scribed as follows : 

BEGINNING at the corner of the M. L. Goff brick build­
ing, known in this record as the Wig vVam building, which 
corner is on Main Street, which is the Southwest corner of 
said building, thence with the line of said building, S 79 30 
E 52.8 feet to the Southwest corner of said building; thence 
S 5 30 W eighteen (18) feet to a stake; thence N 79 30 "\V 
52.8 feet to a stake in the line of Main Street, thence with 
the line of said l\fain Street N 5 30 E 18 feet to the BE.:. 
GINNING. C. H. Boyd, Foreman. 

By Mr. Pobst: If Your Honor please, we desire to lodge a 
motion with reference to the verdict, which we will file later 
when we have put it in writing. 

page 173 ~ · COURT'S CERTIFICATE. 

The undersigned Judge of the Circuit Court of Buchanan 
County, hereby certifies that the foregoing stenographic re­
port and transcript of testimony, and other incidents of the 
trial in the case of Trula Goff v. Town of Grundy, embracing 



148 Supreme Ccnrt of Appeals of Virginia 

as it does all the testimony adduced at the trial, objections· to 
testimony, exceptions to rulip.gs thereon; also embracing and 
~etting out all ·the instructions that were .offered and given in 
the ca_se; and motions to set aside the verdict of the jury, was 
pn the 22~d day of August, 1949, presented to the under­
signed Judge of said Court for authentication, and the said 
transcript appearing to be correct, full and comJ>lete in all 
respects, and it appearing that plaintiff's counsel, George C. 
Sutherland, had JJ.Otfo~ in writing of the time and place when 
t~s woulq. ha_ pr~sented to the Judge for his signature, it is 
hereby certif}e\i and authenticated as the true transcript of 
~11 t~e Pr~>G~edm.g~ had ~t t~ trial llf ~aid Cll.use, and the 
sa,.me is tr~s~ttte~ to th~ Clerk pf s~id Cou~ to be filed 
with an¢1. ma.,ge a :p~rt pf the recprd in f,~icl ca.~~~ 

i'his the 25tµ g~y ~f Augu~t, 194R 
F. W. SMITH, 

Judge~ (Seal) 

Recetved {bis th~ 2~~ d~y of 4.µgµ~t, 194~. 
f. Yv ~ SMITH, 

.Jµdge. 

page 174} CLERK'S CERTIFICATE. 

Virginia: 

In the Clerk's Office of the Circuit Court of Bu~h~~an County: 

I, Jennings L. Loqney, Clerk of the said Court do certify 
that the fp:regoing is a true and correct transcript of the re­
cord and proceedings had in the law action of Trula Goff v. 
Town of Grundy, and all things touching said action as fully 
and .completely, as they now exist among the records of my 
said ~ffice. 

I further certify that George C. Sutherland, attorney of 
re.cord for the opposite side had notice of the making of this 
transcript and that the same was being made for the purpose 
of pre~enting th~ s~;n~~ t9 t~e Sµpr~m~ Cqurt 9f ,:A.ppeal,s of 
Virgini~ f ~n· a wrjt pf ~rr9r ~ · 

Given under my hand, this the 8th day of September, 1949. 

A Copy-Test~ : 

JENNINGS L. LOONEY, 
Clerk. 

:M. B. ,v ATTS, C. C. 
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