IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7003

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 12th day of June, 1968.
ORL.Al\TDO JOHNSON,

Plaintiff in error,

against

COMMONWEALTH OF VIRGINIA,

Defendant in error.

From the Corporation Court of Danville
Archibald ~f. Aiken, .Judge

Upon the petition of Orlando Johnson a writ of error and
supersedeas is a'varded him to a judgment rendered by the
Corporation Court of Danville on the 15th day of November,
1967, in a prosecution by the Commonwealth against the said
petitioner for a felony; but said supersedeas, however, is not
to operate to discharge the petitioner from custody, if in
custody, or to release his bond if ont on bail.
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CERTIFICATE PURSUANT TO CODE
SECTION 19.1-289
This is to certify that pursuant to my investigation of the
financial condition of Orlando Johnson, I am of the opinion
that Mr. Johnson is without funds to pay or secure the cost
of printing the record in his case now pending in the Supreme
Court of Appeals of Virginia, under the style of Orlando
Johnson v. Commontvealth of Virginia, which case is on
appeal from this Court.
Given under my hand this 3 day of July, 1968.
A. M. AIKEN, Judge

•

•

•

•

This day personally appeared before me Frank Dunn, a
Notary Public in and for the County of Chesterfield, State of
Virginia, Orlando Johnson, who being first duly sworn, deposes and says :
THAT he is 'vithout funds to pay or secure the cost of
printing the record in his case no'v pending in the Supreme
Court of Appeals of Virginia, under the style of Orlando
Johnson v. Commonwealth of Virginia.
ORLANDO JOHNSON
Subscribed and sworn before me this 8th day of July, 1968.
My commission expires April4, 1969.
FRANK DUNN, Notary Public

•

•

•

RECORD
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FELONY WARRANT

Commonwealth of Virginia
To Any Policeman of such City:
City of Danville, To-Wit:
WHEREAS, B. C. Elliot, Detective, has this day made complaint and information on oath before me, the undersigned,
of said City that Orlando (NMN) J ohnson-NM-Alias
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"Highjumper" on or about 17th of ~farch, 1967, in said City,
did unlawfully and feloniously break and enter Industrial
Cafe, located at Industrial and Pearl Streets, in the night
time, it being unoccupied at the time, and did take, steal, and
carry away $60.00 in U. S. Currency, one gold watch set with
pen, tie pin and case, 4 pipes and 8 boxes of tobacco, the property of 1V. H. Ellington, total value of $81.65 in violation of
Virginia State Code 18.1-88.
These are therefore, in the nan1e of the Conunonwealth, to
command you to apprehend and bring before the Municipal
Court of said City the body of the said accused to ans,ver said
complaint and to be further dealt with according to law. You
are also directed to su1nmon the following witnesses to appear before said Court; B. C. Elliott, W. H. Ellington, Rt ..
#4, Danville, Va., T. N. Morris, C. L. Fuller, J. E. Towler,
and R. A. Walker.
Given under my hand 21st of March, 1967, Judy P. R~eesee,
Clerk.
Upon examination of the charge (felony) sho,vn on the face
of this warrant I find reasonable ground to believe that the
accused committed the offense, and I hereby certify said
examination to the Nov. Term of the Corporation Court of
Danville, Virginia, I further certify that the accused and the
material witnesses 'vere recognized to appear before said
Court on 6 Nov. 1967.
Given under my hand ............................. .
Calvin
page 2

·w. Berry, Judge
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In the Municipal Court of the City of Danville on
the 11 day of Septetnber, in the year 1967.

•

~{onday,

•

REQUEST FOR COURT APPOINTED COUNSEL
'Varrant for: Feloniously Breaking and Entering.
I have been advised tl1is 1.1 day of September 1967 by the
Municipal Court of my rights to representation hy counsel
in the trial of the charge pending against me; I certify that I
am 'vithout means to employ counsel of my own choosing anrl
hereby request the court to appoint counsel for me.
Orlando Johnson (Signature of Accused)
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Subscribed and sworn to before me in open court in the
City of Danville, Virginia, this 11 day of Sept., 1967.
Calvin W. Berry
Judge of the Municipal Court of
the City of Danville, Virginia
Ronnie vVilliams
Court appointed Counsel
9-22-67
Suggested Preliminary Hearing Date
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ORDER FOR APPOINTMENT OF ATTORNEY

This day came the Attorney for the Commonwealth, and
Orlando Johnson, who stands charged with the commission of
a felony, to-wit: Breaking & Entering as charged in the warrant, was led to the bar in the custody of the jailer.
And the Court, before commencing the proceedings and having heretofore on the 11 day of Sept., 1967, informed the accused of his rights and having allowed the accused a reasonable opportunity to employ counsel of his o\vn choice, doth
ascertain that tl1e accused is not represented by counsel.
And having ascertained by oral examination of the accused
and other competent evidence that the accused is indigent
and having provided the accused \vith and received from him
tl1e statement under oath required by law, which executed
statement is now filed with the warrant, the Court before
proceeding with the preliminary hearing no\V appoints Ronnie
Williams, an able, discreet and competent attorney at law, to
defend the said accused.
\Vhereupon, on motion of the attorney for the Commonwealth, with the consent and approval of the accused after
private consultation with his counsel, this case is set for
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preliminary hearing on Friday, Sept. 22, 1967, at 10 :00 o'clock
a.m. and the accused is remanded to jail.
Enter September 22, 1967.
Calvin "\V. Berry, Judge

•

•

•
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This day came the Attorney for the Commonwealth, and
Orlando Johnson, who stands charged with the commission
of a felony, to-,vit: Break & Entering as charged in the warrant, was led to the bar in the custody of the jailer.
"\Vhereupon the charge contained in the warrant was read
to the accused, who was represented by Ronnie Williams, his
attorney, and the accused was advised that the Court would
hear evidence to determine if there was just and sufficient
cause to charge him with a felony.
And with the consent of the accused and his attorney in person, the Court proceeded to conduct a prelin1inary hearing on
the charge stated in the 'varrant, and having heard the evidence of the Commonwealth and of the accused and being of
tl1e opinion that probable cause exists that a felony has been
committed, the Court doth certify the case to the Grand
,Jury of the Corporation Court of the City of Danville meeting on Nov. 6, 1967. And the accused is remanded to jail
thereon is continued in full force and effect.
The Court certifies that at all times during the preliminary
hearing of this case the accused was personally present and
his attorney was likewise personally present and capably
represented the accused.
Enter September 22, 1967.
Calvin

•

•

,V.

Berry, Judge
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'Varren,Attorneys
Parker and "\Villiams
at La'v
Danville, Virginia 24541
Masonic Building
September 27, 1967
The Honorable Stuart L. Craig
Judge, Corporation Court of Danville
Municipal Building
Danville, Virginia 24541
Re: Commonwealth v. Orlando Johnson
November Term (felony)
Dear Judge Craig:
I was appointed to represent Orlando Johnson in the preliminary hearing on September 22, 1967. I did not know or
realize until after the hearing that I had indirectly given
information to Detective Neal :h!orris that lead to the charge
against Johnson. Johnson was a key witness in a murder
case I had seyeral terms ago of Peter Edward White, Jr., and
I tried to find Johnson when he failed to appear as a material
witness. Some of my informants told me that he had entered
the Industrial Drive Inn and I told the police, who in turn
matched his finger prints to those found in the cafe on a
money box.
While the above perhaps does not of itself disqualify me, I
think it best that some other attorney represent him in the
Corporation Court and no question could later be raised.
Very truly yours,
Warren, Parker and Williams
By Ronald W. Williams
RWWjjw
cc: Mr. Eugene A. Link
Commonwealth's Attorney
Masonic Building
Danville, Virginia 24541
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In the Corporation Court of Danville.
The Jurors of the Commonwealth of Virginia, in and for
the body of the City of Danville, and now attending said Court
at its November term, in the year 1967, upon their oaths
present that Orlando Johnson alias "High Jumper" on or
about the 17th day of March in the year 1967, in said City,
within one mile of the Corporate Lhnits of said City.
in the night time of that day, feloniously did break and
enter a certain restaurant building, said restaurant building
being the property of Clara T. Ellington, trading as Industrial Drive In, in the City of Danville, with intent the
goods, chattels, monies and the property of Clara T. Ellington, trading as Industrial Drive In, in the city aforesaid, then
and there being, then and there feloniously to steal, take
and carry away, one gold watch set with pen, tie pin and case,
4 pipes, 8 boxes of tobacco, and United States Currency of
the value of $60.00, all of the total value of $81.65, of the
goods, chattels, monies and the property of Clara T. Ellington, trading as Industrial Drive In, in the city aforesaid, in
the restaurant building aforesaid, then and there being found,
unlawfully and feloniously did steal, take and carry away,
against the peace and dignity of the Commonwealth.
This indictment is found upon the evidence of Mr. Gregg;
W. H. Ellington; Officers B. C. Elliott, T. N. Morris, J. E.
Towler, C. L. Fuller, R. A. Walker, and M. R. Henry, witnesses sworn in Court and sent to the Grand Jury.

•
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In the Corporation Court of the City of Danville on Monday, the 6th day of November, in the year 1967.
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Plaintiff,

COMMONWEALTH OF VIRGINIA,
vs.-Felony

REQUEST FOR COURT APOINTED COUNSEL
Indictn1ent for: Statutory Burglary
Defendant.

ORLANDO JOHNSON,

I, Orlando Johnson have been advised by A. M. Aiken,
Judge of the Corporation Court of the City of Danville, Virginia, of my rights to representation by counsel in the trial of
the charge pending against me in said court; I certify that I
am 'vithout means to employ counsel of my own choosing and
I hereby request this court to appoint counsel for me.
Given under my hand this 6th day of November, 1967.
Orlando Johnson
Subscribed and sworn to before me in open court in the
City of Danville, Virginia, this 6th day of Nove1nber, 1967.
A.M. Aiken
Judge of the Corporation Court
of the City of Danville, Virginia
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At a Corporation Court of Danville, at the Courthouse of
said Court, on Monday, the 6th day of November, in the year
1967, and in the 192nd year of our Commonwealth.

•

•

•

This clay came the Attorney for the Con1monwealth, and it
appearing to the Court from the evidence that the said accused are indigent within the contemplation of law and are
not represented by counsel, the Court, before accepting anv
plea of any of the accused, doth appoint able and competer{t
attorneys at la,v, each practicing before the bar of this Court,
to defend said accused as follows :
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Attorneys-Jesse W. Benton and James Goodson, III; Defendants-for Orlando Johnson.
"\Vhereupon, 'vith the consent and approval of the accused
present and 'vith the approval of the Attorney for the Commonwealth, these cases are continued to the 8th day of November, 1967, at 10:00 o'clock A.l\L, on which date these
cases will be set for trial at future days of this term of
Court. And the said accused are remanded to jail, or the bond
of the accused, together 'vith the surety thereon, are continued
until the further order of the Court, as the case may be .

•
page 14
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The Commonwealth of Virginia,
To the Sergeant of the City of Danville-Greeting:
WE CO~fMAl~D YOU TO SUMMON
Paul Carter, Jr., 213 Grace St., Danville, Va. November
14, 1967, to appear before the Judge of the Corporation Court
of Danville, at the Courthouse thereof, on the 14th day of
November 1967, at 10 :00 o'clock A.!I. to testify and the truth
to speak in behalf of Orlando Johnson in a certain matter of
controversy no'v in said Court, pending and undetermined
between Commonwealth of Virginia, Plaintiff, and Orlando
Johnson, Defendant, And have then and there this writ and
make return how you have executed the same.
WITNESS, T. F. TUCI(ER, Clerk of said Court, at the
Courthouse thereof, the 13th day of November 1967, and in
the 192nd year of the Commonwealth.
T. F. Tucker, Clerk
After expending every effort and making diligent search
for Paul Carter, Jr., he 'vas not found within my bailiwick,
November 14, 1967.
W. M. Riddle, Sergeant
City of Danville, ·virginia
By H. W. Hazelwood, Dep. City Sgt.
Served in person November 14, 1967.
S. Tom Boott

10
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The Commonwealth of Ivirginia,
To the Sergeant of the City of Danville-Greeting:
WE COMl\fAND YOU! TO SUMl\fON
Mattie Johnson to $ppear before the Judge of the Corporation Court of DanVille, at the Courthouse thereof, on the
15th dav of November11967, at 10:00 o'clock A.M. to testifv
and the . .truth to speak in behalf of Orlando Johnson in a certain matter of controve~sy now in said Court, pending and undetermined between Cop-tmonwealth of Virginia, Plaintiff, and
Orlando Johnson, Defendant, And have then there this writ
and make return how you have executed the same.
"WITNESS T. F. TUCKER, Clerk of said Court, at the
Courthouse thereof, t'lie 15th day of November 1967, and in
the 192nd year of the dommonwealth.
I

T. F. Tucker, Clerk
Executed on the 15th day of November, 1967, in the City
of Danville, Virginia ~y delivering a true copy of the within
summons to Mattie Johnson, in person.

,V. M. Riddle, Sergeant
City of Danville, Va.

By S. Tom Booth, Dept. City Sgt.
.
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INSTRUCTION NO. 1

THE COURT INS~RUCTS THE ,TURY that if you believe from the evidence bevond a reasonable doubt that
the defendant, in the night thiie, broke and entered the restaurant building belonging to the prosecuting 'vitness, 'vith intention of committing l~rcency, and did commit larceny, therein, of the property of ~he prosecuting witness as charged in
the indictment, then ypu should find him guilty as charged
in the indictment and fix his punishment at confinement in the
penitentiary for not less than one year, nor more than 20
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years, or in your discretion, by confinetnent in jail not exceeding 12 months or by a fine not exceeding $1000.00, or by both
such fine and imprisonment.
A.M.A.

Given
page 17

~

INSTRUCTION NO. 2

THE COURT INSTRUCTS TI-IE JURY that the burden resting upon the Common,vealth to prove guilt of the
defendant beyond a reasonable doubt does not require that
such guilt be proven beyond every imaginable, conceivable or
possible doubt, but only beyond a reasonable doubt. The Jury
must limit its consideration to the evidence introduced, and
you are not to go outside the evidence to hunt up doubts which
are speculative or conjectural. And if, upon a consideration
of all the evidence you are satisfied of the guilt of the defendant beyond a reasonable doubt, then you shall find him
guilty.
A.M.A.

Given
page 18

~

INSTRUCTION NO. 3

THE COURT INSTRUCTS TI-IE JURY, that the Jury
are the sole judges of the credibility of the witnesses;
and in determining the weight given to the testimony of
the witnesses the Jury may consider the appearance and
demeanor of the witnesses on the stand ; their manner of
testifying; their apparent intelligence or lack of it; their interest or lack of it in the outcome of the case; their temper,
feeling or bias, if any has been sho'vn; their opportunity for
knowing the truth and having observed the things concerning
which they testify; and from these and all other surrounding
circumstances at the trial, the Jury are to determine which
witnesses are more worthy of credit and give credit accordingly.
Given
page 19

A.M.A.
~

INSTRlJCTION NO. A

THE COURT INSTRUCTS THE JURY that in this case,
as in all criminal cases, the defendant's denial of guilt
raises a presumption of innocence in his favor and places
on the Commonwealth the burden of proving his guilt beyond

12
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every reasonable doubt; that this presumption of innocence
goes with the defendant throughout the entire trial and applies to every stage thereof. If, therefore, upon consideration
of the whole case, the testin1ony of the witnesses and the circumstances proved in the evidence, there exists in your minds
a reasonable doubt as to the guilt of the defendant, then you
should find him not guilty and acquit him.
You are instructed that it is not sufficient that the defendant's guilt be probable or even more probable than his
innocence. Nor can the defendant be convicted upon nwre
suspicion, because no a1nount of suspicion, however strong,
will justify his conviction. In order to convict the defendant
the evidence of his guilt must be so strong that it excludes
every reasonable theory from the evidence consistent \Vith
his innocence.
You are instructed that the C01nmonwealth n1ust prove beyond every reasonable doubt every fact necessary to constitute the offence charged. If a reasonable doubt exists in your
mind as to any such fact, then you should acquit the defendant. And 'vhere a fact is susceptible of two interpretations,
one of which is consistent 'vith the defendant's innocence,
then you should not arbitrarily adopt that interpretation
which incriminates hin1, but should acquit him.
A.M.A.

Given
page 20

~

INSTRUCTION NO. B

THE COURT INSTRUCTS THE JlTRY that the finding of the indictment by the Grand Jury against the defendant in this case is no evidence against him and must
not be permitted to influence the jury in any manner in arriving at a verdict.
Given
page 21

A.M.A.
INSTRUCTION NO. C

THE COURT INSTRUCTS THE JURY that failure of
the defendant to testify creates no presumption against him;
and in considering his innocence or guilt, his failure to testify
is not a circumstance which the jury is entitled to consider.
Given

A.M.A.

Orlando Johnson v. Common,vealth of Virginia
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INSTRUCTION NO. D

THE COURT INSTRUCTS THE JURY that the evidence introduced by the defendant that he was not at the
scene of the alleged crime need not be such as to establish
this as a fact in order to entitle him to an acquittal; but if it
is such as to create and leave in the mind of the jury a reasonable doubt of his presence there, then you shall find the
defendant not guilty.
Refused
page 23

A.M.A.
~

INSTRUCTION NO. E

THE COURT INSTRUCTS THE JURY that where the
Commonwealth has established a prima facie case and the
defendant relies upon the defense of alibi, the burden is
upon him to prove it, not beyond a reasonable doubt nor by
a preponderance of the evidence but by such evidence and to
such a degree of certainty as will, when the whole evidence is
considered, create and leave in the mind of the jury a reasonable doubt as to the guilt of the defendant.
Refused

A.M.A .

•

•

•

•
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\Ve, the Jury, find the defendant guilty of statutory burglary as charged in the 'vithin indictment,
and fix his punishment at 5 years.
Ansel E. King, Foreman
page 26
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Corporation Court of DanvHle, on Wednesday, the 15th
day of November, in the year 1967.

•

•

•

This day can1e again the Attorney for the Commonwealth,
and Orlando Johnson, who stands indicted of a felony, to-wit,
Statutory burglary, ·was led to the bar in the custody of the
jailor of this Court-and came also Jesse W. Benton and
James Goodson, III, his attorneys.

14
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vVhereupon, the accused was arraigned and, after the private consultation with Jesse ,V. Benton and James Goodson,
III, his counsel pleaded not guilty to the indictment, which
plea was tendered by the accused in person. And the Sergeant
of this City having returned the writ of venire facias issued
by order of this Court, entered on the 24th day of October,
1967, together with the names of twenty persons sun1moned
by him in pursuance thereof, and taken from the list of
twenty-four names attached to said writ and drawn by the
Clerk of this Court in the presence of the Judge of this Court
from the box and in the manner provided for by la,v, of the
veniremen so summoned and attending a panel of twenty
qualified jurors, free from exception for the trial of the said
defendant, was made up and completed. And the Attorney for
the Commonwealth and the Attorney for the defendant having alternately, beginning 'vith the Attorney for the Commonwealth, each stricken from the said panel the na1nes of
four of the said veniremen, the remaining twelve, to-wit,
Ansel E. King, Jessie M. Turner, Clyde T. Booker, R.onnell
D. Belton, Irvin J\{ontgomery, Claude E. IIines, Jr., Glenn C.
Marlow, Jessie J. Gauldin, Edwin C. !(night, Nelson E. Rakes
and J. Frank Gery, Jr. constituted the jury for the trial of the
defendant, who 'vere sworn the truth of and upon
page 27 ~ the premises to speak, and having heard the evidence and arguments of counsel, and received instructions of the Court, were sent to their room to consult
upon their verdict, and after some time returned into Court
and presented their verdict in the following words, to-wit;
"We, the Jury, find the defendant guilty of Statutory Burglary as charged in the within Indictment, and fix his punishment at 5 years."
And it being demanded of the accused if anything for himself he had or kne'v to say 'vhy judgment should not be pronounced against him, according to law, and nothing being
offered or alleged in delay of judgment, it is accordingly the
judgment of this Court that the said Orlando Johnson, alias
&c, be, and he is hereby sentenced to confinement in the Penitentiary of this Com1nonwealth for the term of Five (5)
years, the period by the Court ascertained as aforesaid, and
that the Common,vealth of Virginia do recover against the
said Orlando Johnson, alias &c, its costs by it about its prosecution in this behalf expended.
Thereupon, the defendant. hy counsel, nloYed the Court to
set aside the verdict of the jury as being contrary to the law
and the evidence which said motion, upon consideration by the
Court, is overruled and the defendant, by counsel, excepts.

Orlando Johnson v. Cmnn1onwealth of ·virginia
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The Court certifies that at all tunes during the trial of this
case the accused was personally present and his attorneys
'vere like,vise personally present and capably represented the
defendant.
The Court orders that the prisoner be allowed 68 days
credit for the time spent in jail awaiting trial.
And the said defendant intimating his intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and supe'rsedea.s to the judgment herein, it is, therefore,
ordered and directed that the execution of the judgment be
suspended for a period of Sixty (60) days from this date, and
the said defendant is allo,ved bond in the penalty of Fifteen
Thousand Dollars ( $15,000.00).
And the prisoner is remanded to jail.

•
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NOTICE OF APPEAL

•

..

•

•

•

Counsel of Orlando Johnson hereby gives notice of appeal
from judgment entered November 15, 1967.
Orlando Johnson
By Counsel
Counsel for Defendant:
JAMES GOODSON, III
613 Masonic Building
Danville, Virginia

By James Goodson, III
Filed December 19, 1967 1n Clerk's Office, Corporation
Court, Danville, Virginia.
J atnes B. Terry, Deputy Clerk

•

•

•

•
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ASSIGNMENTS OF ERROR
I

The Trial Court erred in refusing to allo'v the defendant's
instructions concerning establishment of an alibi.
Dated this 19th day of December, 1967.
Orlando Johnson
By Counsel
JAMES GOODSON, III
Counsel for Defendant
613 Masonic Building
Danville, Virginia
Filed December 19, 1967 in Clerk's Office, Corporation
Court, Danville, Virginia.
James B. Terry, Deputy Clerk

•
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*
AFFIDAVIT
This day personally appeared before me Glenn E. Brands,
a Notary Public in and for the City of Richmond, State of
Virginia, Orlando Johnson, who being first duly sworn, deposes and says pursuant to Sections 17-30.1. and 17.30-2 of
the Code of Virginia of 1950 as amended (1960 replacement
volume) as follows :
(1) That he intends to seek an appeal from his conviction
this day upon an indictment returned against him at the November, 1967, term of Corporation Court of Danville, Virginia, charging him with statutory burglary on or about
March 17, 1967, in the City of Danville, Virginia.
(2) That he is financially unable to pay the costs of report-
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ing and recording the evidence and incidents of trial of his
case or to bear the expense of a copy of the evidence for an
appeal.
(3) That he is unable to pay his attorney's fees, costs and
expenses incident to an appeal.
Orlando Johnson
Subscribed and sworn before me this 2nd day of January,
1968.

My commission expires May 11, 1970.
Glenn E. Brands, Notary Public
Filed January 6th, 1968, in Clerk's Office, Corporation
Court, Danville, Virginia.
Jane B. Ifawkes, Deputy Clerk

•
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Upon the opening of Court, the case of Orlando
Johnson, alias "High Jumper," being number 37 on
the docket, 'vas called and the recorder was s'vorn. Both the
Commonwealth and the Defendant announced themselves as
ready, and the Defendant was arraigned, and pleaded not
guilty, whereupon the follo,ving questions were propounded
to the Defendant by the Clerk, T. F. Tucker:
Q. Do you make this plea of not guilty after consulting
with and being advised by your attorneys, Mr. Benton and
~{r. Goodson?
A. Yes.
Q. Do you wish to be tried by the Court or by a Jury f
A. A Jury.

A venire of twenty called by the Clerk were administered
the oath and examined on their voir dire as follows:
The Court: Lady and Gentlemen, this is an indictment
against a man named Orlando Johnson, alias, "High Jumper."
He stands indicted here for the statutory burglary of the
property of Clara T. Ellington, trading as Industrial DriveIn. Do any of you know anything about this case, heard anything about it, formed or expressed any opinion as to his
guilt or innocence?

18
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(To which they all respond in the negative)

The Court: Do any of you have any prejudices for or
against the accused¥
(To which they all respond in the negative)
page 4

~

The Court: Do any of you know of any reason
why you cannot return a fair verdict on the law
and the evidence?
(To which they all respond in the negative)

The Court: Questions by Counsel Y
Mr. Benton: None for the Defense.
Mr. Link: I have no questions.
A Jury of twelve was selected, sworn, impannelled and
charged by the Clerk.
The witnesses for both the Cotrunonwealth and the Defendant were called, sworn and separated, and the Court and
Jury heard opening statements from Mr. Link on behalf of the
Commonwealth, to which there were no objections, and from
Mr. Benton on behalf of the Defendant, the following portion
of 'vhich was objected to:
Mr. Benton: If the Court, please, and you gentlemen of
the Jury, I want to read this instruction to you, because it is
fundamental in the trial of all cases involving a ...
Mr. Linlc I believe this is the statement of facts. It is not
the argument of the case.
The Court: The instructions are not ready yet, Mr. Benton.
They are given after the evidence.
Mr. Benton: I ask the privilege of reading the instruction
because my case is dependent absolutely on the instruction.
The Court: You can state to the Jury what you
page 5 ~ consirler the law to be, but don't tell them it is an
instruction of the Court, because the Court hasn't
given any instructions in this case yet.
Mr. Benton then completed his opening staten1ent, to which
there were no further objections, after 'vhich tl1e following
occurred:
The Court: Members of the Jury, as I told ~Ir. Benton,
there is no instruction from the Court no'v as to the la'v of this
case. You can take that as Mr. Benton's opinion as to what the
la'v 'vill be, hut the instructions will be given to you after the
evidence is in; and that is not the instruction of the Court
there.

Orlando Johnson v. Cmnrnonwealth of Virginia
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Willia1n lloward Ellington
WILLIA!'I HO"\VARD 1~LLINGTON, the first witness
called on behalf of the Commonwealth, having been duly
sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Link:
Q. "\Vould you state your name, please, sir?
A. William Howard Ellington.
Q. 'Vbat do you do, 1.Ir. Ellington Y
A. I run the Industrial Drive-In.
.
Q. And will you tell the Court and the Jury where the
Industrial Drive-In is 7
A. It's located on the corner of Pearl and Industrial, in the
forks.
Q. Now, I'll ask you, going back to March the 16th, what
time did you . . . Did you close up your place on this occasion?
page 6 ~ A. Yes, sir.
Q. What time of day or night was it when you
closed it?
A. About ten o'clock.
Q. Ten o'clock?
A. Yes, sir.
Q. P.!LY
A. Yes, sir.
Q. Was your place secured? I mean, was it locked 7
A. Yes, sir.
Q. Now, when did you know that anything had happened in
regards to your place of business 7
A. !'lr. Craig called me the next morning.
Q. 1\{r. Craig, or 1\fr. Greg?
A. Mr. Craig ... approximately seven o'clock ...
Q. Who is he?
A. He's the boy that works for n1e. He openerl up.
Q. Did yon go there?
A. Yes, sir.
Q. 'Vhat did you find when you arrived there, Mr. Ellington?
.
A. I just found the cigarette machine door laying in the
floor. The pinball table was tore open. It looked like it harl
been tore open with a crowbar. And the piccolo had been
tore open, 'vith the door laying off in the floor.
page 7 ~ Q. Did you miss any other merchandise out of
your store?
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A. Some pipes, and tobacco, the best I remember.
Q. Do you kno'v ho'v much the total value ... I-Iow much
money did they get out of there?
A. I don't know.
Q. Do you know approximately how much they got Y
A. I don't kno'v what was in the machines, no, sir.
Q. Well, do you know the approximate amount that would
be in there?
A. I 'vould think it was around forty or fifty dollars.
Q. All right. And that's judging from 'vhat ... '\Vho own.es
these machines ? Do you own the machines?
A. No, sir.
Q. Have you ever seen this boy in the Industrial Drive-In t
A. No, sir.
Q. Did he have access to these machines?
A. No, sir.
Q. Did he ever 'vork on these machines Y
A. No, sir.
Q. Did he service them in any manner?
A. No, sir.
Q. Was there any police officers there when you arrived t
A. I believe there was.
Q. Do you have your inventory there which you
page 8 ~ actually gave the officers was missing out of your
place?
A. No, sir, I don't.
Q. Did you give them the inventory?
A. I don't kno'v whether I give it to them, or 1\{r. Craig.
Q. Mr. Craig, all right. The place of business does belong to
you?
A. Yes, sir.
Q. Where 'vas the place entered~ Could you determine Y
A. In the side window, had been broken out. They come in
there.
Q. The side windo,v. Which side on the building? I know it's
in the intersection there of Industrial and Pearl.
A. Well, if yon would be coming this way, it would be the
right hand side.
Q. On Industrial or Pearl Street?
A. On Industrial.
Q. Industrial. This is not a very large building there, is it Y
A. No, sir.
Q. What kind of business do you carry on there?
A. Just hamburgers, and sandwiches, and short order stuff.
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Mr. Link: That's all I care to ask.
CROSS EXAMINATION
By Mr. Goodson:
Q. Mr. Ellington, you state that you closed your place of
business around ten?
page 9 ~ A. Approximately ten.
Q. That 'vas on the night of the 16th of March?
A. Yes, sir.
Q. And you know that it was securely locked?
A. Yes, sir.
Q. Did you have an opportunity to check that window?
A. That night?
Q. Yes.
A. Yes, sir. The windo'v was broken out and gone.
Q. The entire pane of glass was gone?
A. The entire glass was broken out, yes, sir.
Q. And that 'vas not the situation 'vhen you closed that
night?
A. No, sir.
Q. 'Vhat is the frequency of breaking and entering your
place do'vn there, l\Ir. Ellington Y
A. "\Vhat is what?
Q. "\Vhat is the frequency of breaking and entering your
place do'vn there f
Judge Aiken: A little louder, please, Mr. Goodson.
A. Do you mean how often?
Mr. Link: Your Honor, I object to the question. I don't
kno'v that this has any relation to this one.
Judge Aiken: I couldn't hear the question. Before you
answer this, please, witness, ask the question over,
page 10 ~ ~Ir. Goodson.
1\Ir. Goodson: Yes, sir. Your Honor, I asked ].{r.
Ellington what was the frequency of breaking and entering
his place of business there on Industrial.
Judge Aiken: Do you object to that, Mr. Link?
].fr. Link: Well, I don't care. I think it's objectionable.
Judge Aiken: All right, go ahead and answer it.
A. Well, about once a month.
Mr. Goodson: I have no other questions.
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.ANDREW CRAIG, the next \vitness called on behalf of the
Commonwealth, having been duly sworn, testified as follows :
DIRECT EXAMINATION

By Mr. Linlc
Q. Will you state your name, please, sir Y
A. Andrew Craig.
Q. Andre\v CraigY
.A. Yes, sir.
Q. That's spelled C R A I G ?
A. Yes, sir.
Q. Where do you work, Mr. Craig?
A. I work for Mr. Ellington over at the Industrial DriveIn.
Q. What time do you open your place of business over
there?
page 11 ~ A. 1\{ost of the time we open about twenty minutes 'till six, sometimes around six.
Q. You say, "we." Who is "we?"
A. Me and Mr. Ellington.
Q. Does he come there at the same thne you do?
A. Most of the time he comes and gets me.
Q. Oh! Most of the time.
A. Don't I have to go on a cab.
Q. Now, back on ... IIow long do you work over there Y
A. I work from in the morning until four in the evening.
Q. Four in the evening. Were you there that evening on the
16th, the Thursday before this ...
A. I was there until four.
Q. Four. After four, you don't know?
A. No, somebody else 'vas there then.
Q. And what tin1e did you get there on the morning of the
17th?
A. It was around six o'clock.
Q. Around six o'clock?
A. Yes.
Q. 'Vhat did you find \Vhen you arrived there?
A. Well, I 'vent over on a cab, and \vhen I unlocked the
door I seen the cigarette machine a laying down in the floor,
you know, the hood laying down there, and I just
page 12 ~ looked; and I told the cab driver to wait a minute.
He was there at the front. I told him to wait a
minute; and I told him to call the law. And he called the law
over his telephone.
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Q. Over his radio, he called Y
A. Yes, sir, and waited until the law got there, and they
looked around in there and then they called Mr. Ellingtonsomebody did. I didn't call.
Q. This was the morning that you had to go over on the
cab. Mr. Ellington didn't come after you. So you 'vere the
first one there?
A. Yes, sir.
Q. Did you determine 'vhere this place had been entered Y
A. Not then, no, I didn't.
Q. vVell, when did you determine it?
A. Well, after I looked around there I seen the glass out.
Q. The glass out where Y
A. The glass broke out of the window.
Q. What window¥
A. The window back in the end there, on the side. And
they crawled through the 'vi.ndo'v ... cinder blocks up there
and come through the 'vindow.
Q. All right, sir. Did you determine wl1at was missing?
A. Well, not exactly. not then.
Q. Well, when did you determine what was missing?
page 13 ~ A. vVhen Mr. Ellington got there. He was there
all the evening and he knew about ...
Q. Well, do you know what was missing?
A. Well, not altogether, but I kno'v we had a whole lot of
pipes, and 'vatches, and seYeral things was missing, but I
don't kno'v ho'v many.
Q. Do you know ho'v much money was in the machines?
A. No, sir.
Q. Do you know how much they average in those machines?
A. No, sir, I don't, because I never did check it. I don't
have no way of kno,ving.
Q. You have never seen Orlando Johnson in your place of
business?
A. Not as I kno'v of. If ever I seen him at all, I don't know
it.
Q. You don't know it?
A. No, sir.
Q. You don't know who broke in there 1
A. No, I didn't see anybody.
Q. Who do these machines belong toY
A. They belong to-one of them belongs to Russell Davis,
and the other to J ol1n Slayton.
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Q. vVho services these machines!
A. Well, I think Russell Davis services his'n; and I think
Mr. DeHart . . . I think he was servicing them at that
time.
page 14 ~ Q. lvir. DeHart services ...
A. Slayton's machines.
Q. Do you recall what officers arrived there and came over
there to your place Y
A. No, I don't remember.
Q. Was it dark when you got there Y
A. Yes, sir.
Q. Well, let me ask you this. Was this window pane in the
window when you left there at four o'clock?
A. Yeah, it was in there when I left at four o'clock.
Mr. Linlc That's all I care to ask.
CROSS EXAMINATION
By Mr. Goodson:
Q. Mr. Craig, you say that you did not call Mr. Ellington
and inform him about the break-in?
A. Yeah, we called him, some of them called him. Some
of the police called him.
Q. But did you Y
A. I think they got the number and I called him. Some of
them looked up the number in the phone book and I called him
myself.
Q. And you are not sure what 'vas missing. You saw the
machines were turned over?
A. Yeah, the machines was all opened. I don't
page 15 ~ kno'v 'vhat 'vas missing because I hadn't never
looked in them. I haven't ever looked in them at
any time.
Mr. Goodson: No further questions, your Honor.
C. L. FULLER, the next witness called on behalf of the
Commonwealth, having been duly sworn, testified as follows :
DIRECT EXAMINATION
By

~Ir.

Link:

Q. Yon are officer C. L. Fuller?

Orlando J olmson v. Commonwealth of Virginia

0. L.

25

F~tller

A. That is correct, sir.
Q. Mr. Fuller, did you answer a call over on the intersection
of Industrial A venue and Pearl Street, on the morning of
March the 17th, 1967 Y
A. Yes, sir, I did.
Q. Do you recall what time the call came in?
A. The call came in over the radio at approximately six
twenty-five. I arrived there around six twenty-seven or sixthirty.
Q. When you arrived there 'vho did you find there Y
A. The o'vner of the place 'vas there.
Q. Who was the o'vner?
A. Mr. Craig.
Q. He just worlrs there.
A. Well, this man was there then.
page 16 ~ Q. All right. What did you find 'vrong 'vith the
building, and what did you find on the inside Y
A. The place had been entered by removing a panel of glass
on the right side of the building, facing Industrial Avenue.
Q. Ho'v did you determine that?
A. A pane of glass ... part of it was missing, and part of it
was laying down beside of the building, shattered.
Q. All right, what else ... Did you go inside the building?
A. Yes, sir, I 'vent inside the building, and saw that the
pin ball 1nachine l1ad been pried open, the cigarette machine
had been pried open, and a juke box in the corner had been
pried open.
Q. How big a building is this, !{r. Fuller!
A. It's a sntall, one room building. The approximate measurements of it would be fifteen by eighteen feet.
Q. Wl1at did you do in relation to ... How much was missing? How did you deter1nine if anything 'vas missing?
A. By talking to ~fr. Craig. He told me what was 1nissing,
and what he could find was missing at that time. The total
amount of money he thought was in the machines and all
amounted to approximately $82.00.
Q. What did he tell yon 'vas missing at that time?
A. He said that some ... four pipes were missing, a box if
Prince Albert smoking tobacco, son1e cough drops,
page 17 ~ and the 1noney fro1n the pinball machines.
Q. Do you have tl1e list there that you set it
down on?
A. Yes, sir, I do.
Q. Is that what you are reading from Y
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A. Yes, sir, it is. This is the report that came in.
Q. Eight boxes of tobacco~
A. Yes, sir.
Q. One gold 'vatch set with pen Y
A. Right. Tie pin and case.
Q. And your pipes!
A. Right.
Q. And approximately $60.00 out of the machines!
A. Approximately $82.00 total value, yes, sir.
Q. Now, Mr. Fuller, I show you these pictures and ask
you if you took these pictures and if you developed them Y
A. Yes, sir, I took them and I developed them.
Q. I will introduce these as Commonwealth exhibits. I will
call this Commonwealth exhibit 1, and ask you what this purports to be.
A. This is the picture showing the missing panel of glass
fro1n the Industrial Avenue side.
Q. What kind of structure is this building made of Y
A. It's a cinder block building.
Q. Cinder blockY
page 18 ~ A. Yes, sir.
Q. I show you Com1nonwealth exhibit 2, and ask
you 'vhat this represents and where this picture was taken 1
A. This is a picture of the cigarette machine. It shows the
door pried off of it laying in the front just as you go in the
door.
·
Q. I show you Commonwealth exhibit 3, and ask you what
this purports to beY
A. It's a picture showing the pinball machine, the door
standing open, sitting on the right just as you walk inside the
door.
Q. And I show you Commonwealth exhibit 4, and ask you
what that purports to beY
A. It's a picture of the juke box sitting back in the far
corner, on the right hand side, with the door laying off of it,
and the money box protruding out approximately two inches.
Q. Now, 1\fr. Fuller, did you lift any fingerprints there?
A. Not at the scene, no, sir.
Q. What did you do?
A. I gathered the evidence that I thought there might be
some prints on and placed them very carefully in a carrlboard
box, and brought it to headquarters to the Detective Division;
and Detective Neal 7\-Iorris lifted the prints.
Q. Were you there 'vhen he lifted the prints?

Orlando Johnson v. Cominonwealth of Virginia

27

T. N. llforris

A. Yes, sir, I was.
Q. 'Vhere did he lift the print from Y
A. He lifted tl1e print fron1 the botto1n of this
money box protruding out of this piccolo machine.
Q. This box here, protruding out of the machine!
A. Yes, sir.
Q. You carried this box with you Y
A. It was removed with a pencil sticking through the handle
and placed in a cardboard box separately, and carried to headquarters because it had a smooth surface on it.
Q. I don't know whether l\fr. Benton can see what you're
talking about or not. Point it out there to him, }rfr. Fuller.
A. This is the money box protruding out of the machine
here.
Q. 1\Ir. Fuller, when was warrants issued against Orlando
Johnson!
A. They were issued by the Detective Division, Mr. Link.
I don't kno'v what date it was sworn to.
Q. I don't believe you are a fingerprint expert7
A. No, sir, I am not.
page 19

~

1\Ir. Link: That's all I care to ask.
Mr. Goodson: No questions.
T. N. MORRIS, the next witness called on behalf of the
Commonwealth, having been drtly sworn, testified as follows:
DffiECT EXAMINATION
page 20

~

By Mr. Link:
Q. 'Vill you state your name and occupation,

please?
A. T. N. Morris. I'm a detective with the Danville Police
Departn1ent.
Q. Mr. lVIorris, back on the morning of March the 17th,
1967, were you called in to help investigate this, what we
call a B & E, at the Industrial Drive-In on Industrial and
Pearl Street?
A. Officer Fuller brought some money box containers from
the cigarette machine and juke box from the Industrial DriveIn to the Police Department. I processed these for fingerprints.
Q. Did you find any fingerprint?
A. Yes, sir, I did.
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Q. Where did you find the fingerprint?
A. I found one on the botton1 of a 1noney box that came
from the juke box.
Q. That came from the juke boxY
A. Yes, sir.
Q. Did you classify this print, or have it classified?
A. Well, 've didn't classify it. At that time 've didn't have
a suspect. Later on we developed information as to 'vho went
in this place, and we checked his record to see if he had fingerprints on file in our department, which he did. So we pulled
the fingerprint card of Orlando Johnson and compared it with
the latent print that 've had lifted.
page 21 ~ Q. With the latent print that you had lifted off
of the boxY
A. Yes, sir.
Q. Now, you mean the fingerprint card, that was the one
that you have on file down in the police department that was
taken from him ...
A. Prior to this.
Q. Mr. Morris, have you been to fingerprint school Y
A. Yes, sir.
Q. vVhat schools have you attended?
A. I have attended Central Police Training School in Richmond, Virginia; the F.B.I. National Academy in Washington,
D. C.; and the Western Reserve University Law and Medicine
Institute in Cleveland, Ohio. I studied fingerprinting in these
schools.
Q. Sir?
A. I have studied fingerprinting in all of these schools.
Q. Do you have a diploma fro1n any of these schools Y
A. Yes, sir, I do.
Q. Which ones do you ...
A. I have one from the Western Reserve University. The
other schools I have diplomas from, but not in the particular
course of fingerprinting.
Q. The school ... Western Reserve in Cleveland, I believe,
is strictly the ...
page 22 ~ A. It was strictly fingerprinting school.
Q. 1\tir. Morris, how many points of identification
do you consider you have to have to make an identification Y
A. Well, I would like to have at least six to testify in court
with.
Q. Do you know how many is required Y
A. There is no set requirement on how many points you
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need, just as long as the person testifying is satisfied that
this is the same man.
Q. liow many points of identification do you have on this
fingerprint'
A. We have marked off thirteen.
Q. You have marked off thirteen Y
A. Yes, sir. There are more in this particular print.
Q. Do you have your fingerprint card there Y
A. I have the pictures that we have blown up and 1narked
this print off on. This is the print that was lifted.
Q. Do you have the other where this was blown up from Y
A. Yes, sir.
Q. Sho'v them what you lifted and ho·w you processed this
print.
A. First we dust the object, in attempting to life a fingerprint, with graphite and rosin po·wder. This, in turn, adheres
to the friction ridges left. These ridges leave perspiration or
oil from the skin, hair, and all parts of the body it might
touch; and in brushing these friction ridges, this powder adheres to the ridges. And then we take a piece of
page 23 ~ scotch tape and put it over this place that 've have
dusted and lift the print and put it on a white background, because we used black powder on this particular instance. Then you can compare these with any suspect that you
con1e up. Then after we got this suspect, we pulled his fingerprint card frmn our records department.
Q. Do you have that up here?
A. I have a photostatic copy of the fingerprint carcl. This
card here is the card of Orlando Johnson.
Q. Could yon detretnine what finger this print came from Y
A. This is the left forefinger of Orlando Johnson.
Q. The left forefinger?
A. Yes, sir.
Q. N o,v, if you'll take yonr ... Is this the print here that
you blew up off of this ...
A. I ble'v it frmn this one here, and this is the results of
the blow up.
Q. And what is thi~ right here?
A. Tl1is is this left forefinger which was taken with the
fingerprint camera. "\Ve put it on the enlarger and blew it up
to the same size as this one.
Q. All right, no·w, will you get down in front of the jury
with your ... If yon had that board in here they could see it
better, but you don't have that.
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A. I have this marked off, and beginning with
ridge number one, the point of identification number one in each print-it's an ending ridge terminating with an upthrust, and it's the fourth count from the
core of the loop. See, it's marked off here, number one, and
also in the fingerprint card of Orlando Johnson, nu1nber one.
Q. Let me ask you right here. Maybe they ought to know.
How do you identify fingerprints, by what?
A. By the charac.teristics that are similar in the printending ridges, or deltas, cores, bifrucations ...
Q. Maybe you ought to explain what each one of these
things is.
A. Well, an ending ridge is just simply a ridge that is
traveling along in a straight line and stops at a certain point.
That would be an ending ridge. A bifrncation is a ridge that
comes down and it swings out and forms two different lines.
A converging ridge js similar to a bifrucation. In this particular one, you see this bifrucation s'vings out more like that.
A converging ridge just flo,vs right into it and stops almost
like an ending ridge, only it stops on that particular line. An
enclosure is a ridge that travels along and then it swings out
in botl1 directions and then comes back in and makes a little
hollow. A dot is a point of identification, which I don't see one
in this particular print, but it is just a very short ridge. It
looks like a dot in there, but it 'vould be the same width as
this regular ridge. A divergence is where two lines
page 25 ~ are traveling parallel and again they sffing out and
go different ways. They had been traveling together for a certain amount of time, a certain area of print,
and then they s'ving out in different directions. That is known
as a divergence. That is what yon look for in identifying a
suspect-these characteristics.
Q. All right, ~fr. Morris, just point out the points of identification that you 'vere able to determine in this print.
A. All right, sir. Number one is an ending ridge terminating with an upthrnst~ and it's the fourth ridge count from the
delta. Number two is a bifrucation on the next ridge, outside;
and it's outside of number onf'-, point n1nnber one, by one
count. You see it here in this print, and you can also see it
here in this print where was lifted at the scene. Number
three, that is a hifrucation, and it's one ridge to the left of
ridge hvo on both of these prints. Each one I call out will be
same an1ount on each prjnt. Number fonr is an ending ridge
and it's the seconcl count to the lPft of point thref'. And nnn1page 24

~
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ber five is the core of this particular print, and it's on the
ridge end. It's an ending ridge going up through the center
of this fingerprint, and it's on the end of that particular
ridge. Nun1her six is a bifrncation. It's on the next ridge
over point five, which is the core of the pattern. Number
seven is a bifrucation on tl1e next ridge about point six.
Identification point nun1ber eight is a bifrucation ...
page 26 ~ Q. Is that on the original or on the ...
A. The same place.
Q. The san1e placeT
A. Yes, they are all on the same place. Number eight is a
bifrucation on the next ridge above nun1ber seven. It's
in each print here. Point nine is a bifrucation on the third
ridge up from point eight. Point ten is a bifrucation on the
sixth ridge above point nine in each print. And number eleven
is a ridge end on the fourth ridge up and to the right of point
ten in each of these prints. And number twelve is a bifrucation
on the third ridge up to ther ight of point eleven. And number thirteen is a bifrucation on the next ridge right above
nun1ber twelve. That is the thirteen points that we have
marked off.
1\{r. Link: l\1:aybe we ought to file this as a Commonwealth
exhibit. They go together. (Common,vealth exhibit 5)

Q. 1\{r. l\riorris, what did you do after you determined that
this was Orlando Johnson 1
A. We obtained a warrant for the subject and attempted
to locate hhn.
Q. When was that obtained?
A. This was ohtained, I believe it 'vas on the 21st. I'll have
to look at my records here. This was on the 21st of March, I
believe it was we receiv~d this inforn1ation and compared
these prints.
Q. V\There did yon apprehend him and when?
page 27 ~ A. He was apprehended at the City Jail.
Q. \Vhen was this?
A. This was on September the 8th of this year.
Q. Do you know 'vhere he 'vas in the meantime?
A. No, sir, I don't know where he'd been since that tin1~.
Q. \Vas he in the City of Danville?
A. Not that we could detremine. We made efforts to locate
him, but couldn't.
1\{r. Link: That's all I care to ask.
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CROSS EXAMINATION
By Mr. Goodson:
Q. Mr. J\llorris, will you explain once again how, or why, a
print is left when someone handles a particular object?
A. The friction ridges that are-they actually cover the entire surface of your hands and the bottom of your feet-has
ridges on them, which are known as friction ridges. These
ridges have pores in them, sweat pores, and they are constantly exuding perspiration. They also in touching the oily
parts of your hair, and maybe your skin, when you touch
something 'vith these ridges, they leave a film there, and when
you process this for prints this po,vder that we have adheres
to the friction ridges 'vhere the perspiration and oil was left.
And then we, of course, lift these prints from that.
Q. So it's actually a tranference of oil from a part of the
body ...
page 28 ~ A. VtTell, the perspiration is actually exuded
from these pores in these ridges, and the powder
will stick to either one.
Q. Well, then it would be fair to say that it would be a
transference of either perspiration or oil from ...
A.. That's right, it is actually transferred from his finger
to the object tl1at he has touched.
Q. Is it possible, ~1r. ]\{orris, to transfer a print from one
flat surface to another,
A. No, sir, this wouldn't be possible.
Q. It 'vould not be possible for my print to be lifted from
that table and transferred to another object?
A. How do yon mean? In it's original state, witl1out processing it?
Q. Yes. vVonld the oil lines transfer?
A. No, sir, this 'vonldn't hold true.
Q. It would not l1old true?
A. No, sir. The only 'vay yon can transfer it is through
this processing. Then \\~e lift it ancl transfer it onto another
object through this scotch tape. This powder adheres to the
tape when we put it down.
Q. Then oil, the oil that has been transferrecl from the finger to an object woulrl not be capable of being transferred to
any other object?
A. No, sir, it's not that excessive a1nonnt of oil to get it
off in a pattern where it could be read. And if you transferred it from this object to another object in the
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page 29

~

state that it was in, it would be reversed then.
The print would be completely reversed . It
wouldn't be in its original state as it is here.
Q. In some removal of fingerprints it is necessary tl1at tl1ey
be reversed, isn't it?
A. Yes, sir, but we don't use that method. If you use a lifting tape that is used by some departments, then you have to
reverse it through your photograpl1ing, bnt 've don't use this.
We lift it 'vith this clear tape so that it 'viii be lifted as it
was put do'vn there, as it appears on the finger.
Q. And the tape has not been handled?
A. No, sir.
Q. The tape has not been?
A. No, sir.
Q. Did you find any other prints, ~Ir. !{orris?
A. Yes, sir, 've lifted several other prints from this same
box, but tl1ey were not readable.
Q. They were not r(ladable?
A. No, sir. There 'vere three lifted from this particular box.
Q. Did you dust the window¥
A. No, sir, I didn't go to the scene of the breaking. This
was brought to the police department.
Q. .And there is existence of only one print which purports
to be that of the defendant 1
page 30 ~ A. It's the only one that we could lift that was
readable.
Q. You picked up a total, then, sir, of four prints; one
which you say you can read, and three which you say you ...
.A. No, we picked up three prints all toll; one we could read,
two we couldn't.
Mr. Goodson: No other questions.
RE-DIRECT EXAMINATION
By Mr. Link:
Q. !fr. ~forris, what prevented you from reading the other
two!

A. They were not clear enough to get enough points of
identification to compare them.
Q. Let me ask you to clear up the thing--can you see these
prints with the naked eye before you lift then1?
A. No, that's the reason they are called latent prints. They
need some type of development before they can be seen. If
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you look at them in a particular light you can see them. You
ean take your finger and if you get the light just right you
could see the print there, but in n1ost instances you need
some form of development before you can determine that
there is a print there.
Q. How many methods are there?
A. Of developing prints Y
Q. Yes.
A. Well, the only thing you have on metal or
page 31 ~ glass, or anything of this nature, you use the powder that we dusted this 'vith; but on paper or some
other type substance, we nse iodine fuming and silver nitrate
fuming, and ninhydrin, which is a spray that has just been
developed. As a matter of fact, I've made some since I've
been back from Cleveland of this spray type.
Q. Spray what Y
A. Spray paper and process things like that. You can't use
it ... you can use the powder on paper, but it doesn't do as
good a job as the iodine fuming, or silver nitrate, or ninhydrin.
Q. So, it is actually four or five . . . vVhat do you mean
iodine fuming?
A. This is a system where you take iodine fumes and calcium chloride and put it into a vial with some angel hair or
fiber glass, and you blow through it and the heat of your
breath going through the calcium chloride takes the moisture
out; and then the heat of your breath hitting the iodine fumes
puts off a yello,vish colored fume. And when this touches
the print that 'vas left, and this only works on the oily substance, print that's left there, it won't "rork on anything but
oil. Perspiration won't work on it. But the fumes striking
this print 'vith iodine in it, 'vith the fat in it, will leave a
yellowish, brown print there where it sticks to the oily
print. The silver nitrate is a solution that you dip the paper
into, and this works only on the perspiration type print. Now,
the ninhydrin, that works on acids that are left by
page 32 ~ the fingers. All three steps can be used. You can
use the iodine first. And if you don't get a print,
you can use the silver nitrate. If yon don't get one then you
ean go to tl1e ninhydrin; but you can't go back the other way
with it.
Q. What do you call classifying a print? What is that?
A. This is a classification formula that is set up . . .
Actually, it is a file print. Yon might have, for instance, this
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one over one, u over u, iii and iii, and 11 over 12. That is the
classification fonnula that is used as the universal system.
And this one over one would indicate that there are no
'vhorls in this particular pattern. And this is taken from the
amount of whorls. They are given a value, a numerical value.
The first two fingers are given a value of sixteen; the next
two, eight; the next two, four; the next two, are two; and
the next t'vo are one. And then you add one in each particular one. Now, this one didn't have any whorls, therefore,
you get a one over one primary by adding one.
Q. Are there any two fingerprints alike, Mr. Morris?
A. It's never been known to have two fingerprints alike.
Q. You said yon didn't go out at the place. Why didn't
you go out there Y
A. Officer Fuller brought all the stuff to the police department. I processed it here. He worked the break-in before we
came on duty ... do'vn at the scene.
page 33 ~ Q. Can you lift prints off of cinder blocks?
A. No, sir, you can't lift a print off a porous
surface. It has to be a smooth type surface. This particular
wood here you could, but if this 'vood hadn't been finished,
you coulfln't lift a print off of it. Glass-any stnooth surface,
but if it has a lot of pores in it, you can't get a print off of it.
...A.,. lot of your paper 'viii be porous and you won't get a good
print off of that.
Q. You say there were three on this particular boxY
A. Yes, sir.
Q. Suppose you went out to a place, just supposition l1ere,
you went out and you picked up several prints out there.
"What would you have to do with them to ascertain whose
they were?
A. 'Veil, first we'd have to find a suspect. And after we
found a suspect 've 'vould bring this print in, and we would
compare it wHh each one of these prints on the suspect's
card. This particular one we kne'v it "ras an ulnar loop; and
in this particular pattern all l1is prints 'vere ulnar loops, so
we had to start comparing all of them, and it ·was his left
forefinger that "re found matched this print.
Q. vYhat I'm speaking of, suppose there are several people
there, would ~..on have to compare all of them to determine ...
A. Yes, sir. No,v, 'vhat 've usually do is take elimination
prints of the people 'vhere work at the concern
page 34 ~ and compare their prints to elin1inate them, and
then we check ·any suspects that we get against
this.
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Mr. Link: That's all I care to ask him.
RE-CROSS

EXA~1INATION

By }tfr. Goodson :
Q. Mr. Morris, you indicated that the powder that you
used to lift the print 'vill not \vork very well on paper 7
A. No, sir, it won't.
Q. Why7
A. Because paper absorbs this perspiration and oil, where
on this type of surface it will not absorb it; it will stay on
the surface.
Q. So, paper would absorb the oil or the perspiration in
the paper?
A. To a certain amount, and that's why you go to the
chemical process, because this will absorb into the paper
and pick up the ridges as they are.
Q. And once again, yon did say you found three prints, two
of which you could not read?
A. Yes, sir.
Mr. Goodson : No further questions.
RE-RE-DIRECT EXAMINATION
By }tfr. Link :
Q. Let me ask you, if a person wears . . . do your prints
show through gloves or stockings'
page 35 ~ A. No, sir. You can pick np fabric ridges that
you could tell that a person had on gloves . . •
what we get on a lot of safe jobs, something of that nature.
You can tell that a person had on either these brown cotton
gloves or socks sometimes.
Q. But his prints ...
A. You 'vouldn't get his prints, no, sir.
Q. You would just get the fabric print?
A. The fabric print.
Mr. Link: That's all.

J. E. TOWLER, the next witness called on behalf of the
Commonwealth, having been duly sworn, testified as follows:
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DIRECT

EXA~1INATION

By :hir. Link :
Q. "\Viii you state your name, please, sir Y
A. J. E. Towler, Captain of the Detectives, Danville Police
Department.
Q. ~!r. Towler, ho'v long have you been a detective for the
Danville Police Department 1
A. In the detective department, about hventy years.
Q. Do you . . . Ho·w many schools of fingerprinting have
you attended?
A. I attended ... the longest one was the F.B.I. National
Academy in 1954, and then I have attended a
page 36 ~ number of schools, numerous schools, on fingerprints locally.
Q. Does 1\:fr. 1\.forris work for you T
A. Yes, sir.
Q. Do you supervise the ...
A. Yes, sir.
Q. Did you on this particular occasion happen to look at
some prints tl1at were lifted off of a box coming out of a
piccolo at the Industrial Drive-In back there on 1\{arch the
17th!

A. Yes, sir, I exa1nined a print that l\[r. ~rforris brought
to me.
Q. Mr. 1\{orris brought it to you?
A. Yes, sir.
Q. Did you come to the same conclusion that he came toY
A. I came to the conclusion that this print he brought to
me \Vas identical with the suspect's print.
Q. Do you recall \vho that was Y
A. Orlando J olmson. I wasn't involved with the Defendant or the investigation of the case, but I do kno\v that this is
the print.
Q. Is this the print that you \Vere asked to ...
A. Yes, this is the print.
Q. And after he had n1ade his deduction he ... Yon go over
all of these things with all of the officers after .. .
A. On all of these prints I do go over with them on the
prints to more or less ~just check them out between
page 37 ~ us concerning these prints.
Q. Now, yon are satisfied that tl1is print here
belongs to the Defendant, Orlando Johnson Y
A. Yes, I am.
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Q. I believe you conduct a school in your own department
on fingerprinting?
A. I did, yes, sir.
Q. You are an instructor yourself. Is that right?
A. Yes.
Q. Well, if you will now, point out the points ... How tnany
points of identification do you consider to be-that you have
to have to identify a print?
A. That, of course, depends on the position in the print
where the points are found. If the points are found around
the delta of the fingerprint pattern or around the core of the
pattern, it would take less. I have never been into court with
less than twelve, pointing them out. In this particular case
we marked off thirteen and identified thirty-three in all.
Q. You identified thirty-three and just marked off thirteen Y
A. Yes, sir, thirteen.
Q. Now, how do you identify a fingerprint, Mr. Towler?
A. It is identified by enlarging the print or examining the
print in the same position and from a starting
page 38 ~ point, which is a bifrucation or a ridge end, or an
island, or a converging ridge, or a lapping ridge
that goes over, or a ridge ending, and dots-I think there are
thirteen of those points in all-by finding one or more of
those points in a position together so that you can get a
starting point, and from that point then n1oving through the
pattern finding other prints identical in both the suspect
print and the rolled impression.
Q. "\Vhat do you compare the print lifted 'vith Y
A. Fingerprint cards out of our files or either a person
rnay be fingerprinted and compared with it.
Q. Do you recall what finger this is involved on?
A. This was ... not right off I don't recall. In our folder
we have it, but I don't recall right off ''rhat finger this came
from; but it 'vas examined 'vith the fingerprint card of Orlando Johnson.
Q. Just point off to the gentlemen over there your ...
A. Well, these are pointed off according to bifrucations and
ridge endings, and the red mark on this ... you'll see a circle,
and in that circle will be a numher 1 througl1 13. At the end
of the red mark cmning off frmn this circle, the red mark
stops on the point of identification, 'vhere 've found in the
suspect's print and in the rolled impression of the defendant's
hand identical position in the pattern of print. l\fore specifically it's just a point in the print tl1at is found to he irlentical
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with another point in the print that we are exatnining this
card with.
page 39 ~ Q. 'Vell, there are thirteen there. vVill you take
the card there and go through thetn?
A. Number one print is a ridge ending right to the right
of the core of this pattern. And nurnber two is a point ...
Q. ~Iaybe you ought to point it out on the fingerprint card.
A. On this card you will notice that in the pattern of print
this is the suspect print lifted from the item that was taken
from the crime scene. The bottom card is a copy of the fingerprint from the rolled impression on the fingerprint card 'vhen
the person is fingerprinted in our files. Number one, you
will see put in the same position as number one on the other
print. Both of these prints are marked. Number one shows
a ridge ending with an ups,veep ridge ending next to the core.
Number two is a point marked off in both of these cards right
in the delta of this pattern. Number three is a bifrucation
right to the right of the delta and between the delta and the
core. Number four is a ridge ending that the ridge s'veeps
down from the core toward the base of the fingerprint pattern; and that is found identical in both of these specimens
here. Number five is a ridge ending at exactly the spot
where the core of this pattern is placed. Point six is a bifrucation coming down between the core in the pattern, it's to
the right of the core, and bet,veen the core and the pattern,
one ridge bifrucates and forms two ridges. Number seven
is a bifrucation on the next line above that ridge,
page 40 ~ which bifrucates in the same manner and comes
down, but one leg of this bifrucation comes do'vn
behveen the core and the delta, and the other leg comes down
directly on the rlelta. Number eight is another bifrucation
not exactly in line 'vith six and seven, but it is over to the
right extending in the same direction. Number nine is a ridge
ending coming up outside of the delta and ending over the
top of the core. Number ten is another ridge ending that
almost forms a bifrucation hut it is also a part of an overlap.
Number eleven is another ridge ending, and that is extending
on out tow·ard the fringe of the pattern above the core. Number t'velve is a hifrucation extending downward in the pattern at the fringe of the pattern. And number thirteen is one
end of an island that tl1e ridge bifrucates and then converges
back together on this card ahont a fourth of an inch apart,
but on the real card it would be much, much shorter than
that, 'vhich 'vould form 'vhat would look like an island. That
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is all that we marked off, but in between these and extending
above these marks including . . . a total including these
marked points is sufficient ridges to make thirty-three points
of identification.
Q. Do you kno·w frorn what object this print was lifted off
of?
A. No, I \Vas not present.
Q. You examined it after Mr. Morris lifted it?
A. Yes, sir.
page 41 ~ Q. Captain Towler, what kind of fingerprinting
do we have in lifting prints here? What do you
use here mostlv?
A. We use fingerprint powder. Is is an extremely dry
carbon-type powder. And \Ve use altogether black powder.
They have different color powders for different colors of
wood background, or article background; but "re use altogether black and lift it with scotch tape and put it on a card.
This makes the print itself as you look at it exactly as it
was placed on whatever article yon lifted it from.
Q. You don't have to convert it another \Vay?
A. No, the only thing we do then is if we enlarge it, \Ve
take a picture of that print as is placed beside the suspect,
or the print that we wish to examine this print with, and take
a picture of both of them, enlarge both of them to exactly
the same size with the n1achine, \vith the enlarging machine
and the photographic process.
Q. What kind of surface do yon have to have in order for
someone to leave a print?
A. Well, different surfaces. It takes different types of
chemicals and powders to life . . . You have three or four
different powders. You have to have a smooth surface, a
surface that is not serrated or rough. It has to be smooth
enough that 'vhen you lift the print yon get the full pattern
and no breaks in it. This surface on the table tops or n1etal
surfaces, anything that is smooth that is porous
page 42 ~ enough to absorb any of the moisture from your
fingers will reveal a fingerprint pattern.
Q. I-Ias it ever been kno"rn that hvo fingerprints are alike?
A. No, sir.
Q. N O\v, there was smnething said here ... this crone off of
one finger. Is that sufficient for identification?
A. Yes, sir. It has never been found where there were
more than two or three identical points that would be in one
print and another in sequence, as you find them.

a
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Mr. Link: That's all I care to ask.
CROSS EXAl\1INATION
By Mr. Goodson:
Q. 1\-fr. Towler, you said that the print was brought to you
by Mr. ~!orris?
A. Yes, sir.
Q. Now, you don't know where it came from?
A. I 'vas not present when it was lifted. I was told where
it came from.
Q. Of your own kno,vledge T
A. I was not present at the lifting of the print.
Q. Do you kno'v the number of prints lifted there at that
particular place Y
A. The particular card that they brought had a
page 43 r number of smears on it. This 'vas the only print
that I recall that was clear enough to identify.
Q. That was readable Y
A. Yes.
Q. Mr. Towler, is it possible that a fingerprint might be
transferred from one smooth surface to another? Might I
leave my print on glass and that print be transferred once
gain to metal Y
A. No, sir, it 'vould not be possible.
Mr. Goodson: No further questions.
RE-DIRECT EXAl\1INATION
By Mr. Link:
Q. Mr. To,vler, just one other question. You said that on
the card he brought you were some smears. 'Vhat do you
mean, smears?
A. vVell, it appears to be on every surface you fingerprint
you get the last prints that were put on the surface, and then
you get a lot of prints. Anybody that handles the article
will leave smears that will gradually deteriorate, or either
when they handle it their fingers 'viii move on this article and
it will cause just a smear. It 'vill sho'v up ...
Q. In other words, if I picked up this pitcher here and my
hand slipped on it ...
A. It would show a smear there that your hand had
touched the glass, but it would not leave a clear, readable
print.
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Q. And you couldn't read the printY
A. That's right.

Linlc All right, sir.

RE-CROSS. EXAMINATION
By Mr. Goodson:
Q. Mr. Towler, is it possible to tell whether or not a particular print is a smear or a print that has deteriorated over
a period of time Y
A. Oh, yes.
Q. You can tell Y
A. Yes.
Q. What did you have in that caseY
A. We had some old prints, some smears, and some ... and
this was a fresh print. You can tell by the manner in which
this latent print takes the po,vder as you dust it over the surface.
Q. Is it possible to pick up one print over another print,
portions of both prints Y
A. It would be possible if they were put on at the same
time, it 'vould be possible to pick them up both together; and
at that time, then you would have to say this 'vas a smear
because both 'vould show equally clear. No,v, if the old print
had been put on the article some 'veek or ten days before, or
even twenty-four hours, it would be sho,ving a deterioration
and would not pick up the po,vder as the new, fresh print
would.
page 45 ~ Q. But it would show?
A. It might show through, but it would be so
faint that it ... depending on the length of time. And after
it got close enough to spoil the print, then, of course, you
would have to say, "this is a smear."
Mr. Goodson: No further questions.
RE-RE-DIRECT EXAMINATION
By Mr. Link:
Q. Then, if it's a smear, it's not readable Y
A. That's right, it's not readable.
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Mr. Link: The Commonwealth rests, if your IIonor, please.
Judge Aiken: All right, the Commonwealth rests.
MATTIE JOHNSON, the first witness called on behalf of
the Defendant, having been duly sworn, testified as follows:
DIRECT EXA1\1INATION
By Mr. Goodson:
Q. Would you please state your name and your address 7
A. Mattie Johnson.
Q. "\Vhere do you live, Mrs. Johnson 1
A. I used to live on Slade Street, but I Inoved to 518 Callahan Street.
Q. Are you related to the Defendant, Orlando JohnsonY
page 46 ~ .l\... Yes, I'm his mother.
Q. You're his mother 1
A. Uh-huh.
Q. I'd like to have you think back to the night of March
16th, this past year, and tell me where you were at that
particular time Y
A. Well, I was working for the Po\vells and I goes to work
:at five minutes to three in the afternoon.
Q. Address your remarks to the '-Tury, please.
A. I works for the Powells and I babv sit for the second
shift. And I goes to \York at five minutes to three, but son1e
nights I get home early. vVhen ~fr. Powell gets in I can come
home. So I was home real early that night.
Q. About what thne ·were you at home 1
A. Well, I come home 'round about quarter to nine.
Q. About a quarter of nine Y
;
A. Uh-huh.
Q. 'Vas your son at home 1
A. Yeah, he \Vas there. 'Vhen I come he was there.
Q. Orlando was at home 7
A. Uh-huh.
Q. Did he remain at home with you 7
A. Yeah, he stayed there until around eleven o'clock looking at t.v.
Q. lTntil around eleven o'clock?
page 47 ~ A. Uh-huh.
Q. Did he indicate to you around eleven o'clock
·where he· was going?
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A. Yes, sir, he was going down to Paul N oonie's house, this
friend boy.
Q. Ho'v far does that friend live, or do you kno,vY
A. Well, it's not too far. I couldn't exactly tell you ho'v
far, but it's not too far where he lives over in A.lmagro.
Mr. Goodson: I have no further questions.
CROSS EXAl\tiiNATION
By Mr. Link:
Q. 1\iattie, you said he left the house there about eleven
o'clock on the 16th Y
A. Uh-huh.
Q. Do you know what day of the week the 16th was on Y
A. I couldn't tell you exactly the day the 16th 'vas on.
Q. You don't know whether it was Saturday ...
Mr. Benton: She didn't say eleven o'clock, she said, "nine.'"
A. I got from work at nine.
Mr. Linlc Mr. Benton, I'm fortunate ... I I made a mistake . . . And I kno'v she said he left the house at eleven
o'clock.
Judge Aiken: All right, gentlemen.
page 48

~

Q. And you don't know what day of the week
it 'vasf
A. No, sir, I just couldn't say.
Q. How do you kno'v it was on the 16th of 1\iarch f
A. 'Vell, it was around the 16th. I kno'v it was in ~Iarch,
but to say exactly the date that night, I just ...
Q. You knew it was in March. That's all you kn<.=nv. It was
in March.
A. It was in March.
Q. When did he leave here? "\Vhen did he slip out of heref
A. He left my house around eleven o'clock.
Q. Did he ever come back anymore after he left f
A. No, he didn't come back.
Q. He didn't come back until he finally came back here in
September?
A. That's right. That's when he come back.
Q. He skipped his bond and everything. Is that right?
A. That's when he come back.
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Q. And he left your house at eleven o'clock going down to
Paul 'vhoY
A. N oonie. That's 'vhat we calls him. Paul N oonie.
Q. Paul N oonie Y
A. Uh-huh.
Q. vVho is Paul N oonie Y
A. That's the friend bov.
Q. Huh?
·
A. That's the friend. We call hhn Paul N oonie.
page 49 ~ Q. Is his last name Noonie?
A. I don't lrno,v. That's the nickname they give
him, so we all call him that.
Q. Or is it Paul Carter¥
A. I don't kno'v l1im by that. We just all, we all call him
N oonie. That's all I kno,v.
Q. You call him Noonie. Where does he live?
A. In almagro.
Q. "Where a bouts in almagro Y
A. Down on the lower end down below "Rabbit's" store on
around the circle.
Q. "Rabbit's" store. I don't l{no'v who "Rabbit" is, but
who is "Rabbit?" \Vhere is "Rabbit's" store T
A. "Rabbits" is a colored grocery store not too far around,
and not too far from ...
Q. How about over there at Industrial ...
A. Not too far from Industrial A venue.
Mr. Link: That's all I care to ask. Do vou want to ask her
a question Y
..
Juror: I want to know 'vhere Slade Street is.
Q. Were you lhring on Slade Street at that timeT
A. Yeah.

Q. \Vhere is Slade Street?
A. That's do'vn there after you pass the colored
hof$pital.
Q. That's the street that's almost in front of the hospital Y
A. Mter yon pass the hospital you turn and come on down
there-that's Slade Street.
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Juror: Does it run into Industrial Avenue?
A. Nawh.
Q. Slade runs off of Betts StreetY
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A. Yeah. It's a dead end. After you pass the colored
hospital and turn to your left, that's Slade Street.
Q. All you have to do to get to Industrial A venue is come
out Slade Street and do'vn that street that comes bv that
school, right into Industrial Avenue isn't it?
.,
A. Yeah, that's Industrial Avenue there.
Q. Slade Street almost parallels that street, only it's just
on the other side it's a dead end street Y
A. Slade Street is a dead end down there.
Q. And Foster Street comes down by the school Y
A. Yeah, uh-huh.
Q. Just an offset there from Slade there, over here, Foster
StreetY
A. Uh-huh.
Q. You come right out down to Industrial Avenue by the
Gibson School Y
A. Uh-huh.
Mr. Link: That's all I care to ask.
page 51

~

PAUL CARTER, JR., the next witness called
on behalf of the Defendant, having been duly
sworn, testified as follows :
DffiECT EXAMINATION

By Mr. Goodson:
Q. Would you state your name and address for the Court,.
please?
A. Paul Carter, Jr., 112-B Grace Street.
Q. Speak up, please, and speak to the Jury.
A. Paul Carter, Jr., 112-B Grace Street.
Q. Mr. Carter, do yon know the Defendant, Orlando JohnsonY
A. Yes, sir.
Q. I 'vould like for you to recall, if you can, what happened on the night of March 16th, this year. Did you happen
to see, or did you have an opportunity to see this Defendant?'
A. Yes, sir, I did.
Q. ~There did you see him, 1\{r. Carter?
A. He caine down to my house around about eleven thirtv;
and he came do'vn there and told me that Duke Bennett had
dropped the bond on him and was looking for him.

Orlando Johnson v. Con1monwealth of Virginia

47

Paul Carter, Jr.
Judge Aiken : Talk a little louder, please.
A. Yes, sir. l-Ie came do\\"ll to my house around eleven
thirty and told me that Duke Bennett had dropped a bond on
him, "and asked me could he stay down at my house that night
'cause he was leaving town the next morning. .And
page 52 ~ he stayed down there from eleven thirty until six
the next morning. I called him a cab.
Q. All right, you kno'v he was there fro1n eleven-thiry
until six in the morning?
A. That's right.
Q. And you called him a cab Y
A. That's right, at six o'clock the next morning.
Q. You did not see him any more?
A. No, I didn't.
Mr. Goodson: No further questions, your Honor.
CROSS EXAMINATION
By Mr. Link:
Q. Your name is Paul Junior Carter?
A. That's right.
Q. Have you ever been convicted of a felonyT
A. Yes, sir, I have.
Mr. Link: You might tell the Jury the reason I asked him
that question, your Honor.
Judge Aiken: Well, he's not on trial.
Mr. Link: No, sir, that's right.
Judge Aiken: Gentlemen, I will tell you this, that that question is asked and ans,vered for the purpose of affecting his
creditability as a witness, if you think it should. Of course,
this man Vt7ho is testifying now is not on trial.
page 53 ~ You can take into consideration if you wish to,
the fact that he has been convicted of a felony.
It goes to his creditability, and that is a matter for your·
judgment.
Q. Where do you live?
A. 11.2-B Grace Street.
Q. Grace StreetY
A. Yes, sir.
Q. \Vhere is that Y
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Alrnagro.
"'\Yhere a bouts in .Ahnagro?
Right across from Industrial Avenue.
Right across from Industrial Avenue Y
Yes, sir.
That's Grace, not Gray!
Grace, that's right.
You said, "Gray." ~rhat's Grace Streett
Yeah.
And it's right across from Industrial AYenue!
Yes.
Where a bouts on Industrial A venue!
SirY
Whereabouts on Industrial Avenue!
A. Straight across from Producers Warehouse.
page 54 ~ Q. Straight across from Producers Vvarehouse.
And where does it goY
A. Sir!
Q. "Where does it go toY "Where does Grace Street lead toY
A. It stops right at Branch.
Q. So, you have to come down Industrial A venue to get to
Grace Street?
A. No, you come . . . It depends on which way you're
eoming.
Q. It depends on which 'vay you're coming?
A. Yes.
Q. And you said you saw him around eleven-thirty?
A. Yes, sir.
Q. What day of the 'veek was it Y
A. It was a "'\Vednesday night I believe it was.
Q. On vVednesday night?
A. I believe it 'vas.
Q. You believe it was a \Vednesday night!
A. That's right.
Q. Any\vay you didn't see him any more if it was a
Wednesday night?
A. No.
Q. And you said what about the bond Y He said he was
going to leave town, didn't heY
A. Yes, sir.
Q. Ho'v much money did he have with him f
page 55 ~ A. I don't know how much money.
Q. Did he tell you how much money he had
with him?
A. No, sir, he didn't.
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Q. Did he haYe any watches, or pens, or tobacco on hiin on
this night that you saw him?
A. No, sir, the only thing I seen hhn with was a little,
small, blue suitcase.
Q. A little, small suitcase?
A. Yes, sir.
Q. "\Vhen did you find out that the police 'vere looking
for him?
A. That same night. lie told me, he said they was looking
for him.
Q. That same night Y
A. Yes, sir.
Q. This 'vas on tl1e 17th . . . I mean on the Wednesday
night that he came down to your house?
A. Yes, sir.
Q. They were looking for him. The police, or Duke Bennett
was looking for him?
A. Duke Bennett \Vas looking for him.
Q. Duke Bennett is not a policeman is heY
A. No. I-I e said he had dropped his bond.
Q. And, so, you don't know Thursday where he went or
anything about it?
page 56 ~ A. No.
Q. ''Tho 'vas at your house?
A. Sir?
Q. Who lives with you?
A. I lives with 1ny brother.
Q. vVho is your brother'
A. Thurman Carter.
Q. Thurn1an Carter. vVhere is he?
A. He is at work.
Q. Do you run around with Orlando here?
A. I know him. "\Ve don't run around together.
Q. You kno'v hiln, but you just let him come down there.
You just kno'v hin1 like an acquaintance, and he came down
there and spent the night with you Y
A. I 1nean I been knowing him all my life.
Q. He 1nust have been a good friend of yours for you to
put him up for the night wasn't he?
A. Well, he's a friend.
Q. "\Vere you with hiln when h(l broke in this Industrial
Drive-In up there T
A. No, sir. I don't kno'v anything about that.
Q. You don't know anything about it?
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A. No, sir.
Q. You haven't ever heard anything about itt
A. I heard about it.
Q. vVben did you hear about it?
A. That was after he left.
Q. After he left 7
A. Yes, sir.
Q. Where did he go when he left your house 7
A. I don't know.
Q. You don't know 7
A. No, sir.
Q. If ow do you know \Vhat tin1e he left?
A. Sir?
Q. vYhat time did he leave Y
A. He left about six o'clock.
Q. "What do you n1ean, about six o'clock?
A. ell, it was about something till six.
Q. Something to six nowY
A. Yes.
Q. It wouldn't be four or five o'clock would it?
A. No, sir, it was about quarter ...
Q. Where \Vas he going 7
A. He said he was going to the bus station.
Q. He said he \vas going to the bus station?
page 58 ~ A. Yes.
Q. And you didn't hear about it until they ...
A. I heard about it about that Friday.
Q. You knew he had to be in court on Monday, the 20th,
didn't you Y
A. Sir?
Q. You knew he was su1nmoned to be in court on Monday,
the 20th, don't you Y
A. Yes, sir.
Q. But he had gone Y
A. Yes, sir.
Q. Ifuh?
A. Yes, sir, he was gone.
Q. Did you carry him to the bus station?
A. No, sir, I didn't.
Q. Was it dark when he left?
A. Yes, sir, it was dark.
Q. It was dark when he left. And this was in March before we \vent on daylight saving time?
A. SirY

page 57
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Q. It was before they '\Vent on daylight saving time?
A.. Yes, sir.
Q. llo'\v far is it from your house up to the Industrial
Drive-In?
A.. It's not too far.
page 59 ~ Q. About two blocks, three blocks, hvo blocks
and a half?
A. Yes, about three blocks.
Q. About three blocks. Did he call a cab over there that
morning when he left?
A.. Sir?
Q. Did he leave '\valking, or did he call a cab?
A. No, I called a cab for him.
Q. Did he get on the cab?
A. Sir?
Q. Did he get on the cab Y
A. Yes, sir, he got on the cab?
Q. You don't know 'vhere he 'vent to?
A. No, sir.
·
Mr. Link: That's all I care to ask.
~fr. Goodson: That is the Defendant's evidence, your
Honor. The Defendant rests.
Court was then adjourned for the lunch recess nntil 2 :00
P.M.
Prior to the reconvening of court the following occurred
in the Judge's Chambers:
Judge Aiken: vVe are in the Judge's office. ~rhe ,Jnry is
absent, and the Defendant and his Counsel are
page 60 ~ present. Mr. Link, the Commonwealth's Attorney
is present. The Commonwealth's Attorney has requested instructions 1, 2 and 3. Tl1ey are not objected to by
the Defendant, and have been given. The Defendant l1as
offered instructions A, B, C, D and E. The Com1nonwealth
does not object to instructions A, B and C. They are given.
The Commonwealth does object to D and E. ThP Court has
refused instructions E and D for the reason that in the
judgment of the Court, the attempted alibi does not extend
over the entire period of the night or early morning in which
the testimony shows that the crime was con1mitted. The
microphone is open for any statement Counsel 'vould care to
make.
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1\ir. Goodson: If your Honor, please, I would like to note
an exception to the Court's ruling in refusing to give instructions D and lTI for the Defendant.
Judge Aiken: All right, anything else?
~Ir. Link: The Cmnmonwealth has nothing to say.
Court was reconvened pursuant to adjournment at 12 :30
and 'vith the Jury present and the Defendant present,
the Court read the Instructions granted to the Jury.
Arguments were made by 1\ir. Link on behalf of the Commonwealth, and by Mr. Benton on behalf of the
page 61 ~ Defendant, 'vith ~Ir. Link closing on behalf of the
Comn1on,vealth, to 'vhich there were no objections,
and the J urv retired to consider their verdict.
The Jury"' returned with a verdict, whereupon the Court,
all Counsel and the Defendant in person, retired to the
Judge's cha1nbers 'vhere the follo,ving occurred:
P.:~L,

Mr. Link: That is an improper verdict, your Honor.
Judge Aiken: That's the "ray it strikes n1e.
~Ir. Link: There's no instruction here on larceny at all,
'vith the exception of breaking and entering with intent to
commit a larceny.
Judge Aiken: That's right. lie is being tried for statutory
burglary.
Mr. Link: And besides, if it was larceny tl1e penalty would
be ...
~Ir. Goodson : Five years.
Mr. Link: Fiv~ years. It would he petit larcency under
the statute of $100.00. There is no instruction here at all.
They have got to go by the instructions.
Judge Aiken: I might as well instruct then1 out there that
they 'vill have to go back and bring in a different verdict.
"\Vhereupon in open court with the .Jury, all Counsel, and
the Defendant present, the following occurred:
Judge Aiken: Gentlemen, your verdict is not
consistent ''rith the instructions l1ere. This tnan is
being tried for what we call statutory burglary.
He is not being tried for larcPny. Now, that is 'vhat he is
being tried for. I suggest to you gentlen1en that you go back
to the Jury romn and hring in the Yerclict that y·ou think is
proper.
page 62
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The .Jury again retired to consicler their verdict. and
turned tl1e follo,ving verdict:
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"We, the Jury, find the Defendant guilty of statutory bur. glary as charged in the within indictment, and fix his punishment at five years," signed Ansel E. King, Fore1nan.
The Clerk : So say you all, gentlemen 1 So say they all.
Judge Aiken: ~fr. Benton and Mr. Goodson, does the Defendant have anything to say why the Court shouldn't pass
sentence on him1
Mr. Goodson : No, sir.
Judge Aiken : In accordance with the Jury's verdict, the
Court sentences you to the Penitentiary for five years.
Mr. Goodson: If your I-Ionor, please, I would like to move
that the verdict be set aside as being contrary to the la'v and
the evidence; and I would like to note an appeal.
Judge Aiken: Your motion is overruled.

•

•

•

•

•

A Copy Teste :
Howard G. Turner, Clerk
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