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VIRClll\1~1 IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

.lANES L. DIWALD, 

PlAintiff, 

v. 

JAMES :. KING 
2832 Fabian Avenue 
Norfol~. Virg1na 23~0~ 

SELECTl~D HISA~ INSUt\Aa~Ci;. COMPAllY 
Servcu t.ouia Kout:oulakoa • 

Rogis~ered A~~nL 
200 Southern Building 
Arlington, Virginia 

AT LAW HO. f:) -t/j f 
P~AlHTlfr DEMANDS A TRIAL. 

BY JURY 

TAKE NOTICE that ti'1e underaiqnea hereby moves the 

Circuit Court ot th~ C1ty ot' Norfolk at the Court.houae 

thereof for a jud9menL 4nd awArd ·~~1nst. you in the aum of 

FlP'TY THOUSAl~O (;t.~0,000.00) UOL.l.AkS, ""ith interest and costa 

1. ThAt on the tlth 4ay of March, 1980, ~-o• L. 

Dolllfald WAif lawf\.llly liLetndi.n~J ci1. 2~15 Tidewater Drive in the 

C1ty ot Norfol~t, V.irglnics. 

2. That. at t,he time ana plactt aforeaaid, Jamea c •. 

K1ny was opora~in~ a car ar. or near 2515 Tidewater Drive, 

Norfolk, Virginio. 

3. Tbat at. t.hat. t.1m• the (iofendant. ciia careleaaly 

and negligontly operat.a hi!i :aotor vehicle and the aame wea 

caused t.o at.~ ike the plc~inr ifl cauaino him to au•tain serious 

and pen.~&tnent 1 njury. 

4. That thes..e 1njur·1es t.o the pl11 intlff and the 

Oihock re aul tln'J the rot rom h•ve cau~ted and ar·e cuntinuing to 

cause or.d will in t.he tut.ure r.ouse t.o t.he pl111nt.1ff great 

pain and auf·!erirao, llo •. u hH::n1.al .ana pnyralca.l; aaid injuriea 

nave required plaJ.n\ 1f·t r.o :aevt~ ;~chcel trcatrnent and to 

t:Xpend large fillmti ot' u&oovy for uoctc•t~l\ ~tnd naed1cal treat~~ent; 

sa~&J 1nj•.1r.l~ti tsr·u contu·,u.ln~ t.o co.utie a.nd w1ll in the future 
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caus~ plaintiff to·expend large sums of money to effect a 

cure. Some of said injuries will have a permanent effect 

upon the plaintiff and have caused him to be sick, sore, 

lame, disfigured and disabled for a long ~ime and probably 

for the rest of his life he will continue to be mai~ed and 

disfigured and will suffer grea~ physical oain and mental 

angui~h. The plaintiff has also been caused to lose time 

from ,.rork and engaging 1~ any producti~e-occupe.tion and bas 

suffP.l"'ed and. will continu~ to suffer loss of eat-nings. The 

said injuries will continue_ t~ pe~anently disable him from 

all other activities fornlerly associated with his person and 

station in life. 

~riEREFORE, plaintiff moves this Court for an award 

and judgment against you in the s~~-of FIFTY THOUSAttD 

(sso,ooo.oo) DOLLARS, with interest as provided in th~ Code 
. .. 

of· Virginia. s.ection 8. 01-382. together" with costs as 

aforesaid. 

JAMES L. DEWALD 

By------~~~---·~-----------0! Counsel 

William D. Rreit, Esquire 
BREIT, RUTTEH & MO~~T AG!U\ 
720 Atlantic National Bank Bldg. 
415 St. Paul's Blvd. 
norfolk, vr, 23510 
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tAYII a f&.UCM£a, P.C. 

aOHT£R .UIUUNG 

lfOitPOUC, VIRGINIA 

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

JAMES L. DEWALD I 

Plaintiff, 

v. AT LAW NO. L82-411 

JAMES C. KING 

and 

SELECTED RISKS INSURANCE COMPAl~Y, 

Defendants. 

ANSWER AND GROUNDS OF DEFENSE 

Now comes the defendant, James c. King, by counsel, who 

files the following Answer and Grounds of Defense to the Motion 

for Judgment filed herein by the plaintiff: 

1. Defendant neither admits nor denies the allegations 

in paragraph l, not having sufficient knowledge of same, and 

calls for strict proof thereof. · 

2. The allegations in paragraph 2 are admitted. 

3. The allegations in paragraph 3 are denied, and this 

defendant expressly denies that he did carelessly and negligently 

operate his motor vehicle causing same t~ strike the plaintiff, 

and causing the plaintiff ··to sustain serious and permanent 

injury. 

4. The allegatio~s in paragraph 4 are denied. 

5. Defendant denies that the plaintiff is entitled to 

recover f~om him in this action or in any other action the sum 

of fifty thousand dollars ($50,000), or any other sum. 

6. Defendant states affirmatively that the plaintiff 

herein was guilty of contributory negligence and assumption of 

risk, and defendant reserves the right to amend his Answer and 

Grounds of Defense or to rely upon any defense which may be or 

become av~ilable to him whether before or during trial hereof. 
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JAMES C. KING 

ay_~d;-;·~.,.,.---r' ..... (_J.-::"14""<_v_~...;;,__~ 
Of Counsel 
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\ - • 
:B. Thomas Reed 
TAVSS & FLETCHER, P.C. 
Suite 100, Royster Building 
Two Commercial Place 
Norfolk, Virginia 23510 

• 

CERTIFICATE 

I hereby certify that I·mai1ed a true copy of the foregoing 
-

Answer and Grounds of Defense to Robert G. Winters, Esquire, 

Reynolds, Smith·& Winters, Post:Qffice Box 3668, Norfolk, Vir-
--. 

gini~ 23514, -and to·-w±rli.am·o·. ·Breit,.;-E-squire, Breit, Rutter & 

Montagna, 720 Atlantic National Bank Building, 415 St. Paul's 

Boulevard, Norfolk, Virginia 23510, this //~day of ~reb, 1982 

~-;3. "/~~6t ~ 
B. Thomas Reed 

~------- ----T"·~- --· ------- - . - ·---- ---.... ---- ··--. -------·-·-------·-· 

.. 
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INSTRUCTION NO. 

If you find your verdict for the plaintiff, then in 

determining the damages to which he is entitled, you may 

consider any of the following which you believe by the greater 

weight of the evidence was caused by the negligence of the 

defendant: 

1. any bodily injuries he sustained and their effect on 

~his health according to their degree and probable duration; 

2. any physical pain and mental anguish he suffered in 

_q 

the past and any that he may be reasonably expected to suffer in 

the future; 
. -

3. ?ffi' disfigurement· i&BMM &k ra-·ana·ahy-associa·ted 

~---h'=IDl~.l .. iation ... t;)r-:-· _embarrassment; 

-tr.--··any· inconvenience caused .. in ·the past 

wc.:a.;awwaa &PM I'll 

I s. any medical expenses incurred in the past 

4PMA&EAS»IJA 1 7; •wrwsa 1 fQJ +iS6!§1 fti§I;&Qi.J§M\ 

~ 6. any earnings he lost because he was unable to work. 

Your verdict should be for such sumpS will fullyband 

fairly compensace the plaintiff for the damages sustained as a 

result of the defendant's negligence. 

4'?~-SI )..._ '; I ?t / 

/£i 
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In the Circuit Court of the City of Norfolk. · 

Plaintiff_ 

v. Docket No. 

Defendant_ 

e ( =-t-# r l . (;: 

~J~ _c_{I~~~d;-11.~ ---------
FOREltiAN 
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llirgin in: 

ln tlae Circuit Court of the City of Norfolk, on tl1e 27th 

JAMES L. D&lALD 

. VS AT IAU L82-4ll 

J»>ES C. KING 

, in the year 19 B3 

If /l r I 

PLAINTIFF 

This day came again the parties, in person, and by COWlSel, 

and cane again the same Jur.y heretofore impaneled and swom pursuant to 

adjOUIIlllf.:nt on the 26th day of April, 1983. 

Thereu1=0n, at the conclusion of the Plaintiff's evidence, 
: . and again at the conclusion of all the evidence, the Defendant, by COWlSel:, 

moved the court to strike the Plaintiff's evidence and to enter sumnacy 

judgment in his behalf, which notion, after having been fully heard and 

maturely considered by the Court, is overruled, to which action of the C.ourt, 

the Defer.dant, by COWlSel, notes his exception. 

Whereupon, at the conclusion of all the evidence, the 

Plaintiff, by COWlSel, noved the Court to strike the Def~.ndant • s evidence· 

and to sul:mit to the Jury the .question of damages only, which notion, after j 
having bE:en fully heard and maturely considered by the Court, is overruled, . 

to which action of the court, the Plaintiff, by ex>WlSel, notes his exception. 

Now the Ju:cy, having heard all the evidence and arguments 

of the r+rties, by coi.msel, retired to their Chamber to consider their 

verdict, and, after sam tine, retumed into COurt with a verdi~t in the 

following words and figures: "We, the jury, on the issues joined find in 

favor of the Plaintiff and assess his damages at $4,500.00 (Hospital bills 

of $3,629.27- 2 nont:hs lost wages $1,120.00) (rounded)". 

Whereupon, after the Jury verdict, the COl.lrt polled the 

Jucy as t·:> their said verdict, to which said poll the Jury ~plied that the · 

verdict t.arein reported was his or her said verdict. 

Thereupon, after the Jury was polled, the Plaintiff, by 

COWlSel, :lOVed the COurt to set aside the Jucy verdict on the grounds that 

it is oontrary to the law and the evidence and inadequate and to grant him 

a new trial on damages, whereupon, the Defendant, by COW'lSel, noved the 

COqrt to set aside the Jury verdict as being contrary to the law and the 

evidence, and both these notions are Wldcr advisement. 

Thereupon, tl1is case is continued generally. 

J. E. Clarkson 
Judge 

• lt. co···t ~~·:· :· ,.·l~'il. ~,··.·:~·! ·n:~(l' 
'•I ! --·~ W~· I :· • 

r• i· '" ~ . ..)-\ ..... , ·r· ~-~ . . ·.... , ... ; .. , 
E,, //~ , . . , ['/~. 
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The Honorable John E. qlarkson 
Judge, ~orfolk Circuit Court 
100 st. Paul's Boulevard 
Norfolk, Virginia 23510 

C:--

May 2, 1983 

Re: James DeWald __ v. James c.- K_ing. -
Law No. L-82-411 

Dear Judge Clarkson: .. 
. . 

Plaintiff, by counsel, submits this le~~~r in support of 
his Motion for a new trial on damages based upon the jury's 
verdict in the amount of $4,500.00 which was clearly contrary to 

·the law and the evidence. After hear~ng the evidence on April. 
26, 1983, the jury returned a verdict_;o_~he·am9~t of $4,500.00 
and itemized their findings on damages as follows: $3,629.27 in 
medical bills and $1,120.00 in lost wages. Even though the 
total was in excess of 54,500.00, the award was rounded off to 
~he lower figUre-~nd.a:ye~4i~t in the;~mount of S4,soo.oo ~a~ 
returned. -This action by the jury was clearly erroneous and 
requires this ·court to- award-· a new trial on the issue of 
damages. 

Section ·s.ol-383 of the Code of Virginia, 1950• as 
amended, speclfically provides that a new trial may be granted 
where damages awarded are too small. This authority is clearly 
required when the jury fails to take into consideration all .-~ 
proper elements of damage to which the plaintiff is entitled 
supported by the evidence. 

"In Virginia, the courts are clothed 
with the authority, and charged with the 
duty, to correct what plainly appears to 
be an unfair verdict in a personal 
injury case. The use of this authority 
is but the exercise of the inherent 
discretion of the trial courts, limited · 
by the admonitory principle that it is 
the jury's function, ordinarily, to 
assess damages." Gail Yeatts r~urphy v. 
Virginia Carolina Freight Lines, 
Incorporated, 2l5 Va. 770, 2l3 S.E.2d 
769. 

8 
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in this action the plaintiff was awarded damages only for 
medical bills and lost wages. The-jury failed-to take into 
consideration any other element of d~age as set forth in 
Instruction Number 9. 

The leading authority for the proposition that a new trial 
should be granted when a jury's verdict is inadequate is the 
case of Rome v. Kelly Springfield, 217 Va. 943, 234 s.E.2d 277 
(1977). In that case a jury returned a verdict in the exact 
amount of the plaintiff's lost wages and medical expenses as 
shown by the evidence. The Court held in that case; 

"The jury's award appears to represent 
only two of those seven elements. 
Substantial evidence was introduced in 
support of the other elements of damage 
mentioned in the instruction, viz., past 
and future physical pain and mental 
anguish, disfigurement and def~rmity, 
past and future inconvenience, future 
medical exPenses, and the effect of such 
injuries upon Rome's health. The verdict 
is therefore inadequate ~nd invalid as a 
matter of law because it ~emonstrates the 
jury has disregarded the instruction_ on 

. damages. Obviously, the jury has failed 
to take into consideration all the proper 
elements of damages to wh~ch the 
plaintiff was entitled un~~r .the 
evidence." 

Likewise, in this action the jury-failed to take into 
consideration plaintiff's damages which were a~ply supported by 
the evidence. Plaintiff ~uffered two broken legs, was 
hospitalized for three weeks, had stitches to his head and face, 
had permanent scarring, and suffered ext·reme pain and mental ··= 

anguish throughout his rehabilitation. The jury totally faile9 
to take into consideration any of these elements of damage to 
which plaintiff was entitled under the evidence. 

In the recent case of tJlay v. Leach, 220 Va. 472 (1979) the 
Court refused to grant a new trial on damages even though the··· 
plaintiff's specials were in excess of the jury verdict·. The 
Court held citing the case of Bro,~n v. Huttleston, 213 Va. 146, 
191 s.E.2d 234 (1972) that 

"From the evidence, the jury was entitlcCi 
to find that the plaintiff had not been 
injured as seriously as she claimed. The 
jury was also justified in believing that 
only a portion of the special damages was 
reasonably related to the accident. This 
being so, the verdict cannot be disturbed 
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on the ground that it was inadequate." 
May v. Leach, 220 Va. at.~74. 

This argument is not suppor-ted in this action because 
there was no question as to which elements of damage the jury 
considered in returning its verdict. Not only did they itemize 
the damage but they reduced that sum and rounded it off to a 
lower figure, failing to even compensate the plaintiff for those 
elements of damage to which the jury properly considered and 
itemized. Having found the exact amount of the medical bills 
related to the accident and a reasonable sum for lost wages, the 
jury has specifically limited the elements of its award, and 
failed to consider any.of the other elements of damage amply 
supported by the evidence. 

Because the jury failed __ to.:..prop·erly consider all the 
-proper elements of damage to which the plaintiff was entitled by 

an overwhelming weight o£ th~-evidence, the verdict should be 
set aside and a new· trial ordered .on -the issue of damages. 

WDB/jc 

cc: .Mark L. Earley,· Esquire · · 
Robert G~ Wi.nters, Esquire 

.. 
10 
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LAW OFFlC£S 

TAVSS & FLETCHER, P. C. 

RICHARD J. TAVSS 

JOHN A. F'LETCHtR 

ROY 8. MARTIN,m 

MARK L. EARLEY 

ROYSTCR 'BUILDING 

TWO COM M £ RC IAL. PLACE 

NORFOLK,.VIRGINIA 23510-3747 
C804) 625 • 1214 

May 17, 1983 

The Honorable John E. Clarkson 
Norfolk Circuit Court 
100 St. Paul's Boulevard 
Norfolk, VA 23510 

Re: James Dewald v. James C. King · · 
At Law No. L82-411 

Dear Judge Clarkson: 

COPY 
REPLY TO~ 

POST OF'FI~E BOX 3747 

NORFOLK. ViRGINIA 23514 

The defendant, James c. King 7 by counsel, submits 
this letter in opposition to plaintiff's.letter of 
May 2, 1983, regarding plaintiff's motion to set aside 
the verdict and grant plaintiff a:new trial on the -
issue of damages alone. -

GENERAL RULE IN VIRGINIA 

In Virginia, the general rule is that the verdict 
of a jury, which has been properly instructed and.has 
heard competent evidence, is "inviolate against dis­
turbance by the Court. •• See Smithey v. Sinclair 
Refining Company, 203 Va. 142, 145; 122 S.E.2d 872, 875 
(1961) and Murphy .v. Virginia-Carolina Frei9ht Lines, 
Inc., 215 Va. 770; 213 S.E.2d 769, 773 (1975). Further, 
"where an impartial jury properly instructed has deter­
mined the issue of damages in a personal injury case, 
the verdict should not be disturbed if it is supported 
by a logical interpretation of the factual issues. •• 
Doe v. West, 222 Va. 440 (1981). 

The Court can, however, in its discretion, set such 
a jury verdict aside on rare occasions. The most common 
reason prompting the Court to set aside a jury verdict 
is an award of excessive damages. Indeed the adage that 
the jury should be just before being generous is usually 
alleged to have been applied in reverse. SB Michies 
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LAW .OFF'IC£·S 

TAVSS .& FLETCHER, P. C; . 

. The Honorable John E. Clarkson 
May 17, 1983 
Page Two 

(.·::. 
·-

Jurisprudence of Virginia and West Virginia, Damages 
§56 (1976 Replacement Volume). However, the Court is 
called upon at times to consider setting aside a jury 
verdict on the basis that damages are inadequate. Such 
is the plaintiff's motion in the instant case of Dewald 
v. King. In such cases, the courts ·in Virginia have 
ruled that a verdict cannot·be disturbed unless, in 
light of all the evidence,· the award be so manifestly 
inadequate as to show very plainly that the verdict 
resulted from a misconception or misinterpretation of 
the facts which should have guided the jury to a just 
verdict. Dinwiddie v~ ·Ha.mi1-ton, 201 Va. 348, -
111 S.E.2d 275 (1959); Dalton v. Johnson, 204 Va. 102, 
129 S.E.2d 647 (1963). 

- . . . 
SIMILAR MOTION TO SET ASIDE 

JURY.VERDICT AND THE SUPREME COURT'S RULING 
. . 

A motion similar to the plaintiff's motion now 
under consideration was made and denied in the case of 
May v. Leach,. 220 Va •.. 472, -260 S.E .. 2d .456 (1979). 

In May v. Leach, th~ ju~ returned a verdict in 
favor of the plaintiff in-the sum of $1,323.76 which 
was $.30 less than·the·special damages proved by the 
plaintiff .as follows: 

$ 217.34--Medical Expenses 
716.72--Loss of Earnings 
390.00--Property Damage 

$1,324.06--Total 

The plaintiff in May, sought reversal of the case 
with a new trial on the issue of damages because he 
felt the verdict inadequate. The plaintiff asserted 
that it was obvious that the jury failed to consider 
compensation for pain and suffering and other items of 
damage it was instructed to consider. Therefore, the 
plaintiff felt that there was misconduct on the part 
of the jury and inadequacy of damages as a matter of 
law. 

In May, the plaintiff relied on the case of Rome 
v. Kelly Springfield, 217 Va. 943, 234 S.E.2d 277 (1977). 

12 



c.· 
LAW OFFICE:S 

TAVSS & FLETCHER, P. C. 

The Honorable John E. Clarkson 
May 17, 1983 
Page Three 

Rome is the same case that the plaintiff in the instant 
CiSe of Dewald v. King refers to as "the leadi~g 
authority for the proposition that a new trial should 
be granted when a jury verdict is inadequate.-" (See 
Plaintiff's Memorandum Brief of May 2, 1983, page 2). 
In Rome, the jury awarded a verdict in favor of the 
plaintiff in the exact amount of his lost earnings and 
medical expenses--$79,918.52. The medical expenses 
and lost earnings were proven by uncontroverted evidence 
dm;-.ing the trial. ---

Responding to the plaintiff's reliance-on Rome 
·in the May case, the Court commented on and interpreted. 
the decision it made in Rome. The Court said that in 
Rome they determined the verdict to be "inadequate and 
invalid as a matter of law, because in light_of the 
undisputed evidence as to the special damages and the 
substantial evidence of _the plaintiff's injuries_,_ the 
verdict demonstrated that the jury had failed to take 
into consideration all of the proper elements of damages 
to which the plaintiff was entitle:_d." May v. Leach, 
220 Va. 472, 474 (1979). 

. . 

The Court distinguished May from Rome by. saying 
that in May the record lacked the kind~substantial 
evidence of the seriousness of the plaintiff's injuries 
found in Rome, and further that the record ra.ised -__ . ·· 
serious questions regarding the time lost.from work and· 
the amount spent for medical expenses. Applying the 
same rationale as had been applied in Brown v. Huddleston,~ 
213 va. 146, 191 S.E.2d 234 (1972), the court in May 
found for the defendant and affirmed the trial court's 
approval of the verdict by saying: "from the evidence, 
the jury was entitled to find that the plaintiff had 
not been injured as seriously as she claimed. The jury 
was also justified in believing that only a portion of 
the special damages were reasonably related to the 
accident. This being so, the verdict cannot be disturbed 
on the ground that it was inadequate." 

13-

. . 



. . 

C-··· 
.. 

LAW' OFF"t·CES 

TAVSS & FLETCHER, P. C. 

The Honorable John E. Clarkson. 
May 17, 1983 
Page Four 

( 
.. 

' . .. · . 
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THE RATIONALE OF THE COURT IN 
MAY v. LEACH APPLIES IN DEWALD v. KING 

Because Dewald can and should be distinguished 
from Rome for the same reasons that May was 
distinguished from Rome, the same rationale applied 
by the C.ourt in May .should be applied in the. instant 
case of Dewald. 

First, in the instant case, the evidence regarding 
the cause and severity of the plaintiff's injuries 
was questionable and contradictory, falling far sho~t 
of the "substantial evidence" that existed in Rome • 
In the trial of ·the ·instant case, the jury heard 
evidence from the doc~or an~ the plaintiff to the 
effect· that it·was four to five days after·the accident 
when the plaintiff went to the hospital complaining of 
pain and·swelling.in his leg.· Although the plaintiff 
stated that he complained of some leg pain when he . 
went to the hospital the day of the accident, it was . 
not his maj.or co~p;:Laint as ~as_ ev:adenced by the fact. _ 
that no x-rays· ~e~_e taken of either of the plaintiff' s- .:·­
legs that day.·_ It· was only four to five days later 
when he returned .. that x-rays were taken and then the · 
x-rays only reve~led hairline fractures. 

in addition,:·it. is ·important to note that 
throughout the trial serious questions were raised as 
to whether or not the plaintiff, Dewald, was ever 
even struck by the automobile of the defendant. The 
plaintiff's own statement was simply that he "assumed" 
he had been struck by the automobile. There was no 
certainty on his part, nor on the part of Mr. OWens 
who was standing next to him at the time of the __ 
accident. Adding to the fact that the plaintiff could 
not actually say he was hit by the defendant's auto­
mobile and the fact that he complained of his "broken" 
leis days after the accident, was the evidence before 
the jury of the plaintiff's chronic alcoholism as 
diagnosed by Dr. Devereaux. With this kind of 
questionable evidence, it must be remembered that the 
jury considered Instruction No. 15, which read in part 
as follows: ..... and if the jury are uncertain as to 
whether any particular item of damage claimed was 

14 
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LAW OFFICI:S 

TAVSS ,& FLETCHER, P. C. 

The Honorable John E. Clar~son 
May 17, 1983 
Page Five 

caused by the collision, or if it appears just as 
probable that any injury or element of damage complained 
of resulted from a cause other than the collision, 
then the plaintiff cannot recover for such injury or 
element of damage." 

It is obvious therefore, that the instant case of 
Dewald v. King has a factual -situation and an evidentuary 
situation much more closely akin to that of May v. 
Leach than Rome v. Kelly Springfield. The contradictions 
in the evidence and the weakness and/or lack of 
evidence on certain key issues make Dewald .and UMay­
similar and therefore set them both apart and distinguish 
them from Rome. 

Second, there were serious questions raised in 
Dewald v. King concerning how much- time the~piaintiff 
lost from work and for what reason. The plaintiff 
testified-he did not return to work until after.January, 
1981, which would have been at least nine months after 
the accident. He did not have any. idea of the exact date, 
and there w~s no attempt by the pla~ntiff to. call· his . 
employer to 'substantiate time lost from work·· ·. since 
there was no documentary evidence as to how· .much time 
the plaintiff lost from work, and since the only 
evidence of such was the plaintiff's testimony, the 
jury was certainly entitled to take into consideration 
the plaintiff's credibility pursuant to Instruction No. 11,. 
which gave the jury the right to judge the credibility of .. 
the witnesses. 

Also, the doctor who testified said the plaintiff 
should have been normal within twelve weeks of the 
accident, allowing six weeks for disability and six 
weeks for weakness in his legs. Not only was there~such 
contradictory evidence from the plaintiff and the doctor 
regarding time lost from work, but the jury had the 
additional evidence of the plaintiff's chronic alcoholism, 
and was entitled to and in all probability did take such 
a condition into consideration as affecting the recovery 
·time and hence, the amount of time lost from work that 
would have been attributable solely to the leg injuries. 

Also, in Dewald v. King there are serious questions 
raised concerning the amount spent for medical expenses. 
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The jury had ample evidence before it to conclude that 
the medical bills incurred by the plaintiff would not 
have been as high were it not for the plaintiff's 
alcoholism. Dr. Devereaux stated that ~ltho~gh the 
plaintiff was admitted to the hospital for leg injuries, 
h~ was also diagnosed at .tn~ time of admitta~ce as a 
chronic alcoholic ~nd was admitted as such. Dr. Devereaux 
also admitted that the plaintiff underwent·treatment in 
the hospital for his alcoholism by attending alcohol 
education classes. He further stated, although some-
what reluctantly, that a patierit who was a chronic 
alcoholic·would be~affec't;ed in·his recovery time due 
to his lessened vitality and his reduced ability to 
recover from ~llness • 

. · As in May, the plaintiff in Doe relied unsuccessfully 
on the case of Rome. The court again distinguished 
Rome by commenting that the verdict in Rome could not 
be reconciled with any logical interpretation of the 
evidence as to damages. But in Doe, the court said 
there was contradictory evidence-as to the severity of 
the plaintiff's injuries and the amount of actual monetary 
loss resulting from the accident. 
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In sum, Virginia law has clearly established 
through the Rome, May, Brown and Doe cases that a 
jury verdict will not be set aside for inadequate 
damages when there is conflic.ting evidence with 
regard to the seriousness of the injuries, the amount 
of medical expenses, and the amount of lost wages. 
There was conflicting evidence on all of those issues 
in the instant case of Dewald v. King. 

DID THE JURY FAIL TO TAKE INTO 
CONSIDERATION THE ELEMENTS OF PAIN AND SUFFERING? 

The plaintiff asserts in his Memorandum Brief of 
May 2, 1983, that the jury verdict should be set.aside· 
because the jury failed to take into consideration the 
elements of pain and suffering. ~ite the contrary, 
the evidence before the Court is not that the jury 
failed to take into consideration the elements of pain 
and suffering, but that the jury failed to itemize the 
award explicitly, feeling that the.award which they 
_itemized as medical expenses and l~twages included 
monies adequate.enough to award the plaintiff for pain 
and suffering. The jury simply failed to believe the 
plaintiff's test~ony regarding the extent of his pain· 
and suffering. For instance, the plaintiff commented 
about the scar, which was located on his cheek, and its 
effepts on him. The plaintiff's strongest comment was 
that it caused him some embarrassment and made him 
feel a bit uncomfortable when he looked in the mirror 
in the mornings. It is even questionable as· to 
whether· or not the scar was visible to the jurors from 
the jury stand. 

In addition, the jury most probably found his ~ 
comments about the pain and suffering caused by his leg 
injuries quite exaggerated. Here was a man talking 
about broken legs, who had only discovered there was a 
problem with his legs four to five days after the. 
accident. In addition, the injury did not require any 
~ind of casting as is normally the case with broken 
bones, and was characterized by the doctor as a 
hairline fracture. ~emembering that the jury was 
instructed in Instruction No. 11 that it had the right 
to judge the credibility of the witnesses, it is 
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obvious that when they assessed the credibility of 
Mr. Dewald in talking about his pain and suffering, 
the effects of his scar, the length of time he-missed 
from work, and many other elements of his testimony, 
they· found his credibility lacking. The jury simply 
did not agree with plaintiff's counsel when it came 
to assessing damages. 

CONCLUSION 

Based ·on the foregoing, the defendant, by counsel, 
respectfully asks the Court that the plaintiff's motion 
to set aside the verdict and grant a new trial on the 
issue of damages alone be denied. 

Respectfully submitted, 

Mti~1e~ 
MLE:tms 
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The Honorable John E. Clarkson 
Judge, Norfolk Circuit Court 
100 St •. Paul's Boulevard 
Norfolk, Virginia 23510 

May 20, 1983 

Re: James DeWald v. James c. King 
Law No. L-82-411 

Dear·Judge Clarkson: 

This letter.is in reply to defendant's brief in opposition 
to plaintiff's motion for a new trial. Defendant relies 
primarily on the case of May v. Leach in support of his argument 
that plaintiff is not entitled to a new trial. This reliance is 
misplaced. 

. . 
In t~e May case,· the· jury returned a verdict for a sum of 

money that was not itemized. The general verdict the Court 
found was amply supported by the evi~ence, particularly in view 
of the contradictory testimony and-th~_questionable serio~sn~ss 
of the. plaint~ff's claim.· The Court in May concluded that the 
verdict should not be disturbed since it reflected the j~ry's 

~ view as to each and every element of damag~ in _the c.a~~ .~nd 1 t 
could not be said from the record that all element;s o.f .damage 
were not properly considered. 

The critical distinction in this case is that the jury did 
itemize their findings so that it cannot be said that the awa~~ 
encompasses any other element of damage other than that which 
was itemized. Therefore, unlike the May case, no argument can 
be made that part of the plaintiff's iw.ard was for pain and . 
suffering, mental anguish, disfigurement, inconvenience, or the 
effect of bodily injuries upon the plaintiff's health. __ The ·· 
damages were itemized with particularity and stated exactly what 
each element of damage the award encompassed, medical bills and 
lost wages. · 

Defendant argues that serious questions were raised 
concerning the amount spent for medical expenses and that there 
was ample evidence to conclude that the medical bills incurred 
by the plaintiff may have been the result of alcoholism. 
Despite the evidence being to the contrary, defendant also 
ignores the fact that the itemized award for medical expenses 
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Wherefore, plaintiff's motion to set aside the verdict and • 
grant a new trial on the issues of damages should be granted. 

WDB/jc 

cc: Mark L. Early, Esquire 
Robert G. Winters, Esquire 

21 

Re~pectfully submitt~d, 

William D. Breit 
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FOURTH JUDICIAL CIRCUIT OF VIRGINIA 

CIRCUIT COURT OF THE CITY OF NORFOLK 

JOHN E. C~ARKSON 
.JUDGE 

June 16, 1983 100 ST. PAUL'S BOULEVARD 

NORFOLK. VIRGINIA 23510 

William D. Breit, Esquire 
720 Atlantic National Bank Bldg. 
415 St. Paul's Boulevard 
Norfolk, Virginia 23510 

Mark L. Earley, Esquire 
P. o. Box 3747 
Norfolk, Virginia 23514 

Robert G. Winters, Esquire 
P. o. Box 3668· 
Norfolk, Virginia 23514 

Re: James L. DeWald 
v. James c. King and 
Selected Risks Insurance co. 
At Law No. L82-411 · 

Gentlemen: 

Plaintiff moves for a new trial on the issue of-damages 
alone. The jury returned a verdict of $4,500 which plaintiff · 
argues is inadequate. 

The court is clearly charged with the duty of setting 
aside verdicts where the damages are either so excessive or so 
small as to shock the conscience and to create the ·impression that 
the jury has been influenced by passion or prejudice or has·in some 
way misconceived or misinterpreted the facts or the law. Furthe~, 
the verdict will not be disturbed unless the court feels that the 
jury were actuated by passion, prejudice, or undue influence. From 
the evidence, the jury could have concluded that DeWald was not 
hu~t.as badly as he claimed; that the injuries were not disabling 
for the period he was out of work; or that the medical expenses 
claimed were all attributable to the accident. This being so, the 
verdict cannot be disturbed on the ground that it was inadequate. 
The court relies upon May v. Leach, 220 Va. 472; Doe v. West, 222 
Va. 440; Chesapeake, v. Arrington, 126 Va. 194; Borland v. Barrett, 
76 Va. 128, and Rawle v. Mc.Ilhenny, 163 va. 735. 
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Defendant will submit an order preserving plaintifts 
exceptions. 

JEC:dh 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

JAMES DEWALD, 

Plaintiff, 

v. AT LAW NO.: L-82-411 

J~iES C. KING, 

Defendant. 

0 R DE R 

This day came the parties, plaintiff'an"d defendant, by· 

counsel, and the plaintiff having move~ the Court to set 

aside the verdict of the jury on the grounds of being 

contrary to the law and the evidence and inadequate as a 

matter of. law, a~d having also moved the·court to-award a 

new trial on damages only, which motions, after having been· 

fully heard and maturely con~idered by the Court, are 

overruled, to which action of the Court the plaintiff, 

by counsel, noted his objection. 

\~~reupon, it is considered and ordered by the Court 

that the said plaintiff recover of and have.judgment agaipst 

t~e said defendant in the sum of $4,500.00, with interest 

"thereon at a rate of ten percentum from the 26th day of 
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April, 1983, until paid, together with his costs in th~s 

behalf expended, to which defendant, by counsel, notes his 

objection. 

The transcript of testimony and other incidents of 

trial is hereby made a part of the record in accordance 

with Rule 5:9 of the Rules of the Virginia Supreme Court. 

ENTER: t/ 
1 

f7f3. 

I Ask For This: 
I . A. "·Y Tt: .. S1 1= Hu-: '· L r- """"'' '~ LL ClERK · · . • • I • .. : · \jn ·· ~' U \' -1"\ I 

/)~ svUJ,Jr'dtt ~ c D.C. 

WilHam D. 

.. 
p. q .. 

Seen: 

. 1~J. f ~ .. /. p.d. 
Mar . arley 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

JAMES L. DEWALD, 

Plaintiff, 

v. 

JAMES C. KING, 

Defendant. 

AT LAW NO. L-82-411 

NOTICE OF APPEAL 

Pursuant to Rule 5:6 of the Supreme Court of Virginia, 

on this 4th day of August, 1983, James L. DeWald, by counsel, 

hereby gives notice that he appeals the judgment in favor of 

the plaintiff against the defendant in the amount of 

S4,soo.oo, heard on April 26, 1983, final Order of Judgment 

entered on August 4, 1983. Transcripts of the proceedings in 

that Court will be furnished at·a later date. 
-JAMES L. DEWALD 

By------~~-----.------------0£ Counsel ·· 

William D. Breit 
BREIT, RUTTER & MONTAGNA 
720 Atlantic National Bank Building 
415 St. Paul's Boulevard 
Norfolk, Virginia 23510 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 
Notice of Appeal was mailed to all counsel of record this 4th 
day of August, 1983. 

William D. Breit 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CIT~ OF NORFOL~ 

JAt·tES L. DEWALD, 

Plaintiff, 

v. AT LAW NO. L-82-~11 

JAMES C. KING, 

Defendant. 

N 0 T I C E 

TO: James c. King _ 
c/o Mark L. Earley, Esquire 
TAVSS & FLETCHER, P. C. 
Post Office Box 3747 
Norfolk, Virginia 23514 

TA..'CE r•oTICE that on Friday, the 30th day of September, 

1983, I have filed in the Clerk's Office of the Circuit Court 

of the City of Norfolk, the transcript of the trial in this 

cause, identified as follows: . 
. - -

1.: . The ·record of .. the testimony of the proceedings had 

on April 26 and April ·27, l98:S, numbering 213 -pages._- -

2. The record of the testimony of the proceedings had 

on April 26 and April 27, 1983, numbering 95 pages. 

JAMES L. DEWALD 

By------~--~--------------Of Counsel 

William D. Breit 
BR~IT, RUTTER & MOiiTAGNA 
720 Atlantic National Bank Building 
415 St. Paul's Boulevard 
Norfolk, Virginia 23510 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Notice was mailed to all counsel of record this 26th day of 

September, 1983. 

William D. Breit 

. -~ 
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"1 preliminary readin9 of the following, so the 

2 evidence will be frem the jury box and not what 

3 I said or what the attorneys say, that will be 

4 where you qet your evidence. ·Anyt~in9 further? 

s MR. BREIT: Thank you. 

6 

7 (Open1~g statement presented by 

8 Mr-. Br e l t.) 

g 

10 (Opening statement presented by 

11- ·Mr. Earley~) 

12 

•· ~ .... 13 '•1' \ •• 
'rHE COURT-s · 1\ll ri9ht 1 ·Mr. Breit, 

,,~ 

~ .... 

1·4 de -y•u -want -to call yeur· f-irst wi-tnes-s? 

1-S. MR. BREIT-I Is the docter here? 

16 

17 JAMES P. DEVEREUX, 

18 a Witness, havin9 been first 

19 duly sworn, was examined and 

20 testified as fcllowss 

21 . 

22 DIRECT EXAMINATION 

23 

24 BY MR. BREIT: 

25 Q. Doctor Devereux, would you state 
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1 

2 

3 

4 • 
5 

6 

7 

8-

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

·20 

21 

22 

23 

24 

25 

your full name for the jury, please. 

A. Jame~ Peter Devereux. 

o. And what is your oceup~tlon? 

A. Orthopedic sur9eon. 

o. Where do you practice? 

A. In Nerfolk. Off1ce.address is 

844 l<empsvllle Road. 

Q. H•w many years have ·yeu been 

practicing orthopedie medicine in the area? 

A. Eight years. 

o. Ceuld you briefly give the 

members of the jury your educational baekgreund 

and training leadinq up to orthopedie. practice? 

A. The normal medical s~ho~l 

eurr1oulum·M.D. deqree fellowed by.year of 

internship, two years of general surgery 

residency and three years of orthopedic surgery 

residency following which I get a fellowship 

with the American Aeademy Gf orthopedic surgery 

~ertlfied in orthopedic surgery. 

o. You are licensed to prac.tiee 

your specialty in the St~te of Virgin!~?· 

A. In Vir9inia --well, in the u. 

s. 

Q. Do you h~ve any other 
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"1 fellowships or. members of any boards or 

2 St)eietles to which you belong? 

3 A. No. 

4 o. Now, in the course of yeur 

5 practice, did you have an occasion te see James 

6 Dewald? 

7 A. Yes, I did. 

8 o. And. did you ge.t. a history from 

9 ·Mr. Dewald at the time you first saw hlm? 

10 A. Yes, I saw him. in the hospital 

l_l and he· had· been injured when he had been hit· by 

12 a ear. 

~· .. ,_ 13 
~-~~r 

MR. EARLEY& I would object to 

14 the .D•c tor test l.fyl nCJ as to h•w the 1 nj u.ry 

15 eecurred. It would probably be hearsay. 

16 THE COURTs That's part of his 

17 ~edical record an4 he is just giving what the 

18 report was te him. 

19 

20 BY MR. BREIT: 

-21 Q. What was the date that you saw 

22 him? 

23 A. If I may refer to this. 

24 Q. Absolutely, refer to your 

25 records. 
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1 A. . He was admitted on 3/13/80 into 

2 DePeul Hospital. 

3 o. And the day th~t he was admitted, 

4 did you have a history that he had been seen in 

5 the emergency room earlier? 

6 A. was seen in the emer9eney room 

7 on l/8. 

s. o. On 3/8/80 whet.was his treatment 

9 

10 A. I don't know. I would have to 

11 refer to the emer9ency record. I· didn't see him. 

12 Q. Refer to the records you have 

- 13 
0 

breugbt with you. 
~ 

14 A. The notes from the emergency 

15 room visit on that day ~~ I believe ha was 

16 

17 MR. EARLEY: Again, I w~uld 

18 object te the extent that Dr. Devereux w8S not 

19 present in the emergency room. 

20 THE COURT: This is somethln9 

21. different than what you objected to before. 

. 
22 Mr. Breit, you are not going to offer in· 

23 evidence ~s to the emergency room, are you, 

24 oth~r than what he found in the records? 

25 MR. BREITs Y~s, sir, just from 
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'1 

2 

3 

the record what he fo.und the treatment to be •n 

3/8/80 that he treated him for on 3/13/80. 

THE COURT1 Just ~ second, 

4 Doctor. Oh, you saw him? 

5 THE WITNESS& I saw him on 3/13. 

6 I admitted him t& the .hosp1 tal when he ca~ae 

7 back to.the .hospital. He had been eoaplalnlng 

8 of lnj~ries prior-to that. I did not see him or 

9 ·treat him for these~ but I saw him f6r those 

10 1njucies and admitted him te the hospital on, I 

11 think, 3/12. 

12 

13 

14 

15 

16 

17 

lS 

19 

20 

21 . 

22 

2J 

24 

25 

MR. EARLEY1 My understand1n9 to 

Mr. Breit's question was the emergency room 

report of 3/8. The emer9ency room report of 

3/12 I have no problem. 

.THE COURT: .There certainly 

isn't any question as to what Dr. Devereux did. 

The only issue is whether Dr. Devereux can 

testify from the hospital recerds as to what 

happened on the first hospitaltzation, ls that 

c&rreet? 

MR. BREIT: Yes, sir, that was 

the question. 

THE COURTz I think Dr. Devereux 

can state what is in the hospital records. 
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1 

2 

3 

4 

5 

6 

7 

a. 

9 

10 

ll 

12 

':' 13 

14 

15 

16' 

17 

18 

19 

·20 

21 

22 

23 

24 

25 

BY MR. BREIT1 

o. Yes, sir. What was the tre&tment 

on 3/8/80? 

A. I am lo&klng for that. He was 

seen in the emer9ency room en 3/8/80 .with 

laceretions and injuries to his leg. I believe 

the record shows that he was disehar9ed from 

the hospital, released from the hospital and 

returned complaining of problems with the legs, 

spec-ifically the ones I dealt with when I saw· 

him, swelling and pain in the legs. 

o. He returned to see yeu. •n 

3/12/80? 

A. Yeah. I must have been on cal~ 

that day. I met him at the hospital. 

Q. N•w, my question went back to 

what do the records reflect the treatment was 

on 3/8/80? 

A. All I have •-

Q. You mentioned some lacerations? 

A. Yes, but I don't have a f~ll 

treatment of his I don't have a full record 

of his treatment on that day. I have the 

records ~f his h~spitalization following the 
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.· 
"1 time I saw h1m.and the subsequent follew-up 

2 when he was released from the hospJtal. 

3 o. Do you hav8 the record of 3/8/80 

4 er did you refer to it when you admitted him? 

s A. I hed in my notes this is where 
.. 

6 he hed been seen. I don't have his emergency 

7 

8 MR. BREIT& If I may, meybe I 

9 -e~n approach the bench. 

10 

ll (Counsel approached the bench· 

12 and a side bar conference was held.) 

• ... ·. 13 ·-· 
~-=J 

1.4 BY .MR •.. BREI'l'_s. _ 

1 s· o. Doctor, this is the hospital 

16 record, the entire record that bas been 

17 subpoen~ed to the Court. On 3/12/80 when you 

18 admitted him into the hospital, what did you 

19 admit him for? 

20 A. I admitted him ~ecause he had 

21 . complained of p81n, of swelling and pein in the 

22 1 e 9 s 8 n d X- r a y s s h o wed he f r a c- t u r e d b c> t h· f i b u 1 a· • 

23 o. Those x-rnys, were they taken on 

24 3/9/80 or taken when he came back in on 3/12/80? 

25 A. I dGn't have n record either way. 

36 

B .I G G S 1\ N D C H I:: ~l H I R E 



. 1 I am goin9 by.my hospital notes. I don•t have 

2 the hospital radiol~gy department report. Well, 

3 t do, I am sorry. I have an x~ray from 3/12 

4 reporting those fractures. 

5 Q. Do you knew whether. his legs 

were x•rayed on 3/S/80. based upon the hespital 

7 records? 

e. A. On this hospital record from 

9 that date I am looking at it now to see lf it 

10 did. I don't beli~ve he did. He had skull films 
I • 

11 and .}UI\bar spine films. 

12 o. What is that? 

13 He had skull x~rays and spine 

14 x-rays, but be has n• X~rays of hls legs. 

15 o. And when he subsequently came in 

16 on 3/12, you did x•ray his legs? 

17 A. We did x~ray hls legs. 

18 o. Does the record indi~ate what 

19 other treatment was done for him on 3/8/80? 

. 20 A. On the initial visit he had~ 

21 lacerations of the scalp which were sutured. 

. 
22 And he was given tetanus tcxoid which is· normal 

23 for an open wvund. And the doctor that saw him 

24 noticP.d he had ·scalp and facial laceratigns 

25 with ~ontusions, brui~es, and released him &s 
.. 
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-. 19 

•t far DS I can t.e ll. 

2 o. When you saw him on 3/12/80, did 

3 yeu conduct an examination of him at that tlmo? 

4 A. Yes, I did. 

5 o. And briefly tell the members of 

6 the jury what that examination Wll S • 

7 A. The area I vas mostly concerned 

8 with were his legs. He was c~mplalning of pain 

g ·in the le9s. His le9s had swollen over the 

10 past several days. He had difficulty ~- he 

11 could stand and walk, but had difficulty in 

12 doinq so. The injured areas involved the leg 

r~~" ... 13 
~~~? 

below the knee. The painful areas were 

14 basically just bel~w the knee. The X•rays taken 

15 of his legs showed that he had fractures of . 

16 both the fibula, which is the two bones in your 

17 leg belev the knee. One is the biq bone, tibia, 

18 and the other one ls smaller one, and. he had 

19 had beth of those broken and I put him in the 

20 hospital because obviously he wasn't go1ng~to 

21. be able to manage at h~me. 

22 o. Now, could you describe what his 

23 legs l~oked like at that time? 

24 A. They were swollen, puffed up 

25 from edem~ which is b~sic~lly tissue fluid. 
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2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

~. 13 
-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

They were like a bruise. They looked ·enlarged 

and the whole leg down from the knee down was 

swollen. 

Q. Based upon the h1s~ory, were you 

able te state with reesonable medical certainty 

whether that was a dir.eet result of being 

struck by the autemobile? 

A. I had a history from Mr. Dewald 

that he had been injured in an accident and it 

appeared that the injuries I found would have 

been .consistent with an accident like that. 

Q. Now, did you see any ether 

laceratlcns or bruises about his body at that 

time? 

A. He had, I knew, recently had 

sutures. 

Q. Do you know how many sutures 

were in his scalp at that time? 

A. How many, I don't know. I know 

the emergency room doctors cou~t them, but~I 

don't count them. 

o. And those were where, if y&u 

know? 

A. In his face and scalp, but I 

don't have the location. 
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1 o. So he had sutures on hls face 

2 and sutures on his s.cal p and edema of the legs? 

3 A. Yes. 

4 o. Was he making ··any •ther 

5 complaints te you at that time? 

6 A. No. 

' Q. Now, what type-of fraet\.lres did 

8 he have ln his leg? 

9 A. The fractures were closed in 

10 that there was no •pen wound associated with 

11 them. They were what we usually call a simple· 

12 fracture er closed fraeture ef the_proximal 

•.. ·-· 13 fibula. 
-~-

14 o. And why did yeu feel that. it was 

15 necessary te hospitalize blm? 

16 A. He had fractures of both legs 

17 and was having difficulty walklngr also because 

18 of the swellin9. The only way to alleviate the 

19 swelling would be to put hlm in bed rest and 

20 elevate the leg. 

21 . o. Were his legs placed in casts et 

22 that time? 

23 A. NQt in a plaster cast. He did 

24 need suspension for the leg and strap-on type 

25 suspension was us~d. 
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. 
. ·t o. . And h•w long was he hespitaliz~d 

2 for? 

3 A. He was ln the hosplta_l frem the 

4 day he was admitted and released on 4/2, 3/12 

s through 4/2/80. 

6 o. And what .was the reason that he 

7 had to .be hospitalized up through_tbe be9inning 

8 •f April of 1980? 

9 A. We get him out of bed. He 

10 required physical therapy and had to use a 

11 walker to lean on and pins on .the ·leg .and took 

12 h!m a time to get him te the point where he was 

13 
r 

ambulat&ry. 

14 .Q. Can you _describe :wha~ the 

15 erdinary course .ef treatment would be for a 

16 patient? 

17 A. With an injury like that if it 

18 had involved one leg I think he eould have 

19 manaqed as an outpatient bee~use he would 

20 obviously have had one good leq to walk on, but 

21 t~o legs injured it is difficult. It is not 

22 absolutely necessary to apply a cast to these 

23 injuries unless they are at a point in the bone, 

24 sometimes further down the bone or shaft. The 

25 upper engle of the bone tends not to shift out 
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1 of position. At the upper part of that bone 

2 there is no real we~ght~beerln9 load involved. 

3 Most of the load your weight gees on the bigger 

4 of· the two bones. Because of ·pein ln both le·gs 

s I don't think we c•uld let him go home. 

6 o. Were there any other injuries to 

7 his knees or any other part ef hls body?. 

8 A. He had strain ef the ligaments 

g .of his knee on one side, on the left side, 

10 strain on the lateral li9aments of his knee. 

11 Q. What are the l.igaments? 

12 A. The ligaments in a jelnt ate 

. 13 what-holds the joint together. In .the knee 
~· 

14 there is movement backward and forwerd, you can 

15: straighten 'out your knee and bend it. At each 

16 side of the knee, to prevent it from goinq 

17 sideways, there are ligaments like tendons, 

18 thick, very strong material that all-ow the knee 

19 to move backward and forward but not side to 

·20 side. He had stretched these. ·He had some~ 

21 swellin9 ~nd p~in and that type of thing. He 

22 hadn't torn them which weuld heve made ~is 

23 injury mor~ serious, but he had injured them. 

24 It would have been part of the type of injury 

25 he had sustained to his leg. 
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. 
o. . Did you feel that the injury te 

his knee •• can you state with reasonable 

certainty whether thDt was as -a result of the 

accident? 

A. His injury, the .injuries te his 

knees appeared te have been eaused by a direct 

pressure •. It's not the.type ef injury be would 

have 90t by, for example, .falling down er 

twisting his knee. 

Q. Why do you say tbis is the type 

of 1njury.that vas··involved with direct 

pressure? 

A. Because of the location in the 

bene. If you fall end twist your leg .generally 

the part of that bene which breaks is much 

lower ·down, right down at_the ankle, or if 

anything were te break, if·one of the two were 

tG break ln a fall in a twisting injury or fall, 

probably it would have been the bi9ger of the 

two bones. It's bard to break that one at the 

top of your leg. There isn't much pressure on 

it weight b~aring or doing anything unle~s 

something hits it. 

o. In y&ur opinion, would this be 

consistent with being struck by an automobile? 
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A. It would. 

o. Lat ~· ask you what yeur course 

of treatment was after that. 

A. He was maintained~ on bed rest 

for a period in the hospital before allowed up 

and with th• le9s ele~ated the legs were 

wrapped with elastic bandages to allow the 

swelling to 90 down. The knee ~~ the leg in 

-which he had injured, the li9aments of his knee 

were splinted and then he was allowed up to 

w a 1 k w 1 t h e rut c he • and whee -1 c h a 1 r t • 9 e t h 1m·~ 

around. It took the rest of the time ln the 

hospital basically to 9et him movin9 enough t• 

where we felt he could go home te where he 

coul~ mana9e to get around en his own and take 

care of himself. 

Q. Now, what was the treatment with 

respect to the knee and the ligaments? 

A. Just the lmmobilization of the 

splint. That's really why he was splinted-:--

because of the knoe. 

o. How long was the 1mmob111~at1on 

in the knee for? 

A. He was discharged with the 

splint ~nand it was rerneved or allowed to be 
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discontinued when he ·returned to outpatient 

clinic 2fter discharge on 4/17, sorry, excuse 

me, yeah, it was 4/17 was that visit and the 

splint was discontinued. 

Q. SG he had some type of splint on 

his knee? 

A. On his leg• 

Q. Throuqh tbe·entlre time up 

through April 17? 

A. That's correct. 

Q. ·What type:of pain does a patient 

like this experience from these types of 

injuries during- the hospitalization? 

A. Fractures generally are painful, 

quite painful apart frem a disturbance on the 

leg or pressure on the injured area fer 

approximately one week. Follewing that it's 

painful- on use. 

The function of the two bones be 

injured are, for the most parti to provide~ 

insertion, anchor paint for the muscles that 

werk, the calf and foot. And when these muscles 

are used it would pull on the damaqed area and 

would hurt. If anything presses against them 

for three or four weeks afterwards th~y are 
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1 sore. 

2 Q. Doet~r, did you have e bill for 

3 your services? 

4 A. No. 

s Q. And why wes that? 

6 A. He vas .seen 1n the outpatient 

7 clinic and I werk up there enee a week for 

8 nothing. 

9 o. That's at DePaul Hospital? 

10 A. Yes. 

11 o. Now, they had a bll~ tor:tb~tr.· 

12 aervlces? 

~~ 13 
"~: 

A. I am sure they did. 
., 

14 o. What was his e~urse of treatment 

15 at the cl!rifc and h•w often did he ge_ba~k 

16 there? 

17 A. He was seen by a number ef my 

18 own partners and one man from the other 

19 orthopedic qroup in town on several occasions. 

-20 Basically he was followed. We ·x-rayed to see 

21 how his fractures were progressing and started 

22 on rehabilitation type of exercises te 

23 strengthen the leqs. 

24 o. ~ow long would you anticipate 

25 his disability to be in an injury of this sort? 
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A. . With that injury I think he 

would have been severely limited fer six weeks 

and another six te eight weeks following that 

he would have hed weakness, some irritation of 

motion due to stiffness and beln9 unable te 

carry out a strenuous-•r prenouneed activity, 

even ineludlnq walking-for long:dlstances. 

o. Hew len9 -was he treated at the 

clinic? 

28 

A. His last-visit was in August of •so ·~ 

sorry, excuse me, September •f •so. 

Q. In September of 1980? 

A~ Yes. 

Q. And·~-

A. No, sorry. His last visit in the 

clinic was 1/2/81.-

o. And at that time what was his 

condition w1th respect to his legs and his 

knees? 

A. He was seen by Deetor Taylor who 

m2de a notatien in the chart~ Doctor Taylor is 

~n orthopedic surgeon who works in the o~fice 

with me. He had had eomplaints of back pain and 

continued complaints about the knee. His 

examination showed that the knee and ankle 
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appeared normal. His ankle was re•x•rayed 

because he had compl~ined quite a bit about it 

and the x-ray& ~howed no evidence of any bono 

injury. 

o. What about with respect to his 

fractures? 

A. They healed. 

Q. Was he complaining of any pain 

·in January of 'Bl? 

~. There is ne note ef any 

e • m pl a 1 n t o f h i s knees· or o f l e g at t h a t t 1na e • 

fte vas complainin9 about his ankle. 

Q. What is the history with respect 

to a knee where there is li9ament damage? 

A. Depending on the degree ef 

damage ••· 

MR. EARLEY& I will object te 

this, just a general questien like that unless 

Mr. Breit ties it in scmehow how it is 

important to Mr. Dewald. ~ 

MR. BREITt May I appreach the 

ben~h? 

THE COURT: Certainly. 
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. ·1 (Counsel approached the bench 

2 and a side ber conference was held.) 

3 

4 BY P.1R. BREIT: 

5 o. Doctor, have yeu had any 

6 opportunity t• see Mr. Dewald s1nee he was last 

7 seen ln the .cl in1c in .J.anuary of • 81?. 

a. A. I .don't bel~eve I saw him in the 

a ... eutpatient clinic. He was seen by a number of 

10 orthopedics, Deetor Tayle( and Neff and Dr. 

ll Spear. 

12 Q. Do you know his present 

.. 13 condition? 
~ 

14 .A. .F~om. .his .reeerd. 

15 o. What does that state? 

16 A. That he had .. ree&vered. 

17 MR. BREITr I have no further 

lA questions. Thank you, Doctor. 

19 

20 CROSS EXAMINATION 

21 

. 
22 BY MR. EARLE'ts 

23 Q. Dr. Devereux, when you admitted 

24 this patient on 3/13/80 --

25 MR. BREIT& I believe it was 
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1 eorrecte~. 

2 THE WITNESS: I believe it was 

3 3/12. The admission date is 3/12. There is a 

4 date at the end of dlctation'that I h~ve it was 

s typed 3/13, that's where I 9•t 3/13, but he was 

6 admitted 3/12. 

7 

B BY MR. EARLEYI 

9 Q. When you admitted him and made 

10 your diagnosis, ln addition to making the 

11 diagnosis of a fracture, what other diaqnesi~ · 

12 did you make with respect to Mr. Dewald's 

·- 13 : ... 
~ 

health? 

14 A. The !~pression at the end of 

15 admission history and physical was that he h~d 

16 a fractured.fibula, left end right leg, a 

17 sprain of the left cellateral ligament and he 

18 was discharged with final diagnos!s.bilateral 

19 fractured fibula. 

20 Q. Isn't it ~ facti Doctor, that 

21. your diagnosis alse was that he was a chrenic 

22 alcoholic? 

23 A. That is part of his medical 

24 history, yes. 

25 Q. Was that not part of your 

so 
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diagnosis? 

Ne. I admitted him because ef 

fractures of his leg. 

o. I underst~nd that, but I ~m 

lo&king at yeur physician's orders and your 

diagn•s1s. And I n~te here that there are two 

d 1 a 9 n e s e s ., en e ! s. f r act u r e , . both f 1 b u 1 a a 1 

second is chronic alcoholic, dated 3/12/80 and 

si9ned by you. / 
This is the page. There is 

probablY- anether pege-- te it and it may well 

have that ln there lf you have it, and lt 1 s the 

se~end- page of the admi~sion history and 

physical. Can I just see it? If that's lt, 

that's it. ·oh, okay. That•s the physlclan•s 

orders. -I'he .reason we write that down is that 

s&mebody whe is alcoholic or has been it's 

difficult to tell how much they have been 

drinkinq before they were admitted. If they 

have been drinking there 1& possibility they 

will have acute withdrawal, which is serious. 
. 
That is noted in the ch8rt. 

o. What was the evidence that you 

bas&d your diagnosis --

A. Partly from history. He had a 
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liver biopsy a·t one time and that•s basically 

lt. I don't believe he had a blood alcohol done. 

I don't have any note of 1t in the chart. He 

IQay have. 

o. Would the lab report, perhaps, 

show if there was a blood alcohol centent done?. 

A. It may be. I don.•.t. have the lab 

reports. I have just his clinical notes. 

Q. I sh•w you what appears to be a 

lab report dene en Mr. Dewald. 

MR. BREITa I am:9oln9 t• bav• · 

te ebject at this point. I ean•t see any 

relevance of it at· this point as te what we. are 

getting into. I knew what the Ceurt has ruled 

on this 1saue and I think the question ought _to 

be addressed head~on and found out whether it 

does have any relevance er not, but to get into 

all the evidence and find out it doesn't have 

anything to do with this case is putting the 

cart before the horse. 

THE COURT: We will let him see 

if he can tie it in. He has only asked ~he 

dccter at this point if that is a lab report 

indicetlng bloo~ aleehol content. 

KR. BREIT: I understand, Judge. 
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•1 . THE COURTa And I haven't beard 

2 the answer. 

3 THE WITN&SSa There ls a bl•od 

4 aleohol level on Mareh 12th. 

5 

6 BY MR. EARLEYI 

7 Q. And what is that? 

8 A. 0.24 percent. 

9 o. Dr. Devereux. correct me if I am 

10 wrong, but the only evidence that you ·had when 

11 you treated Mr. Dewald during .his ho.spital :atay 

12 as to how he sustained these injuries was.based 

13 on. what he had told _you? 

14 A. Yes. 

15 o. And also what he had told any 

16 other doctors that yau mi~ht have gotten word 

17 from, !s that correct? 

18 A. That's correct. 

19 o. You have no firsthand personal 

20 knowledge of how he sustained the fractures to 

21 his leg or the damage to his knee and the 

. 
22 ligaments, is that ~orrect? 

23 A. That•s correct. I have his 

24 history taken in the normal manner. 

25 o. Dr. Devereux, I am looking at 
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yeur admittance ana discharge summary. It's 

correct, is it not, that when he first came to 

the e~ergeney ro•m en 3/8/80 his maj•r 

complaint was with his head and the heed inj·ury? 

A. Yes. I did net see hlm on that 

occasion. That's what .is mentioned in the chart. 

o. And that is,. in fact, what your 

admissien and discharge summary says ln 1ts 

-first paragraph, is it not? 

A. That it says what? 

Q. I am leoklnq at the second 

sentence, the first sentence of your admission 

and discharge summary starting with he had been 

seen? 

A. He had been seen in the 

emergency room •• what it says is that he had 

returned te the emergency r••m frem an auto 

accident which occurred, and continued te 

experience pain in legs and h~d developed 

increased swelling. Is this what you mean, :--:this_ 

one? 

Q. If I might ~pproach you a~ain. 

That's correct. You nete ther~ he had not 

~ompl~lned of leg pain Bt that time? 

A. That's right. 
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o. . So when he first came to the 

emergeney room, as far as you were aware, as 

f•r as you are aware today and at this time, be 

had not cemplalned of leg pain but hod come 

back? 

A. Come back eompl a 1 n 1 ng .. of pa 1 n. 

o. And that was some feur days 

later, is that not cerrect? 

A. That's riqht. 

o. And the x-rays that were taken 

that _revealed :the fractures were net taken the 

night ef tbe automobile ·~ 

A. Ne, taken the return visit. 

Q. But were ·taken on 12th of March, 

four days later? 

A. That's co.rrect. 

o. And you have no knowledge as te 

what eould have er what dld happen to him in 

that 1nterven1nq time per!&d, do yeu? 

A. No. 

Q. Did Y8U have a chance to review 

~he skull x~rays that were t8ken on the ~th of 

Marc-h? 

A. Ne, I didn't think it was 

necess~ry. At the time I saw him it wasn't 

" 
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necessary. He had skull x~rays which were taken 

because he had a he~d injury. This was the most 

obvious epparent thln9 to the emergency room 

physician when he saw him on~the first visit. 

Q. And as far as you know there was 

no reason to re~exa$ln~ those x~rays because 

they didn't shew a cencussl•n er any other 

major injuries? 

A. The x•rays wouldn't show a 

concussi•n. The concussion is not sometbin9 

that yeu would see on x~rays. The .only thing· is 

fracture of skull. 

Q. And no evidence of that? 

A. No fracture. 

Q. I believe y•u also mentioned, 

Dr. Devereux, that when he ea•e back te the 

emer9ency room this second time, some four days 

later, that his legs vere swollen? . 

A. Yes. 

Q. 

A. 

o. 

Is that eorreet? 

That's ~erreet. 

Ag~in, you have no knowledge, do 

you, as to when that swelling started other 

than what Mr. riewald told you? 

No. But it was ~onsider~ble and 
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would have oc~urred over a perled of probably 

several days. 

o. Did he mention to· you why he 

made no effort to come back te the hospital 

sooner? 

A. I have· no nete of that, no. I 

don't think. he did. 

o. But you said thls. swelling would 

have been going en for several days? 

A. It loeked like lt had been there 

fer several days. 

Q. It wouldn't just appear 

•vernic;ht? 

A. I don't. think so. 

Q. Dr. Devereux, w~ touched a 

minute ago on the fact that when Mr. Dewald was 

admitted_ there was a twefold diagnosiSJ the 

primary diagnosis that he had fractured leqs 

and there was a secendary diagnosis which you 

noted down of his alcoholic history, ehronic 

alcoholism is what appeared in the report I 

i·eferred you te? 

Right. 

o. Now, Mr. Dewald was in the 

ho~pital, I believe you testified, from 3/12 to 
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4/2? 

A. Ri9ht;, yes. 

(!) o. Now, let me ask you ln your 

professional opinion, that se•ms to me 11ke a 

lon9 h$Spital stay. I know a fracture is 

certainly nothing to make li9ht of, espe~lally 

two fractures. Isn't It true that some of the 

length ef his stay and his slow reeouperation 

.can be attributed to his mental health as far 

as his alcehol1e background ts concerned? 

A. I really th 1nk- that be ·was -1-n, 

the hospital because he had two broken legs 

that-took a while to g~t walking, irrespective 

of any prDblem he had with alcoh•lism. He 

wasn't drinking in the hospital. Yeu know, he . 

was at a pelnt where he was centrolled and seen 

by physical therapists. It wasn't a question 

really that he just wasn't doing it. I think he 

had legitimate difficulty walking. 

o. I certainly woutd agree with you, 

Doctor. My point is certainly a man who is a 

chronic alcoholic and has that history h~s more 

difficulty recuperating from illnesses than 

does a man who comes in in fit health? 

A. I don't think that is true. The 
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bone will heal at same rate whether you are 

elcoholtc., diabetic: ·or seh!zophrenlc. 

o. Doesn't an alcoholic have an 

issue of vitality in his vibrance and --

A. I weuld grant yGu th~t, but I 

don't knew this has any :relevance te how he 

pro9ressed in the hospital. 

THE COURTt What ts your 

objection? 

MR. BREIT: ~he dector baa 

testified twice on this question and I have had 

a cen~1nulng objection and I think it's very 

clear now that objection .is well•founded and 

ask this Court to instruct the Ceurt. to 

dlsrega.rd ~his entire line of questf•nlng and 

testimony. 

THB COURT& He is on 

eross•examlnation. I will give him some 

latitude. I overrule your objection, nete yeur 

exception. 

. 
BY MR. EARLEY: 

Q. I just want to go back, your 

answ~r was interrupted. You did say that you 

would grant that it might have something to do, 
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1 if 1 could finish, you might grant that an 

2 alcohelic and a man who had an alcoholic 

3 h1sto~i that mi9bt have a bearing on his 

4 re~ouperation with respect to·his vitality •nd 

s aesire to spring back, although I believe yeu 

6 stated you are not sure whether it had any 

7 relevance in thfs particular case. 

8 MR. BREITa He is totally 

9 .misquetinq the witness now. The Deeter hasn't 

10 said anything to d• with that and if he wants 

11 to ask the question properly I don • t have· an··· 

12 objectlGn since the Court has made a rulln9, 

~ .... 13. :;;· but he can•t misquote the witness ·and. ask it. in 

14 the phraseology •f a question. 

15: MR. EARLEYI I was asking him if 

16 I understeed him correctly. 

17 MR. BREITt It's not a question 

18 of understend!ng him correctly. 

19 THE COURT: When he states 

·20 something that you feel is improper, Mr. B~eit, 

21 1f you would step up at that time and help us 

22 all by your objection at that point. And· I will 

2:3 certainly agree with y6u. Sustain the 

24 objection. If there are facts misstated, we 

25 will sustain it. And I am sure Mr. Eerley is 
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net g•lng to do lt on purpose. And be is askin9 

the De~tor is this your understanding. And so 

we are all trying te get at what the facts are, 

so if you would ask the qoestion the same way, 

Mr. Earley; and, Mr. Breit, if you have 

objeetlens if you object at that ~oint then let 

the Court rule en it. 

MR. EARLEY: I w1thdr~w the 

question and mave on. 

BY MR. EARLEY1 

Q. Dr. Devereux, yeu mentlened, 

9ettlng te the knees, not the fracture, that 

the kind of problem he had wlth knees and 

ligaments adje1n1ng the knees would have been 

caused by s&me sort •f direct pressure as 

opposed to twisting and falling? 

A. Not the knee, the fractures. I 

couldn't say exactly how he injured hls knee. 

There are many ways you c-an do ·that. You can de 

it In other ways, but I think just because of 
. 
the fact that 1t 1s difficult really to · 

fraeture that bone in that place without 

somethin9 striking against your leg. 

Q. But, again, you don't know what, 
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1 if anythin9, struck his leg to cause that? 

2 A. Only the history I was given. 

3 o. With respect te the knee injury, 

4 I believe you just testified ··that that kind :of 

5 injury is net necessarily caused by direct 

6 pressure bein9 applied., is that correct, tha't 

7 th~t could happen in a nuDber of ways? 

8 A. Several ways ef injuring that 

g injury. 

10 Q. Tell us several ways. 

11 A. It can be caused by sports 

12 injury is usually where it occurs, playing 

~~ . 13 . •· .... ~ footb~ll, running, ~nd their feot is planted 
~!~ 

14 ~nd they are hit, not their knee, but they are 

15 hit and twisted with their weight en that feot. 

16 It can be caused by a fall if the feet is 

17 wedqed In some way se that th~ bedy wei9ht 

18 turns on the leq. Really it takes a.fair amount 

19 of force to de it. 

·20 o. There was no le~erations cr~cuts 

21 to his leg, was there? 

22 A. No, ne cuts on his legs. · 

23 o. You said this kind of injury 

24 would cause someone to be disabled, if you will, 

25 for six weeks? 
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~.-... ... ~· 

. ·1 A. . Yes, It would take six weeks te 

2 the point where they can really begin their· 

3 rehabil1tat1en. 

4 Q. And yeu said the followinq six 

5 to efqht weeks there weuld be some weakness 

6 that would preclude strenueus aetivlty? 

7 A. Weakness tbat would prevent him 

8. from walking prelenged distances. mere than a 

9 block or two •r running. 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

o. It wouldn't necessarily preclude 

a presumption ef daily n•rmal routine 

activities, v•uld it, assuming they didn't 

Include anything strenu•us? 

Dai~y activity would take care 

of himself~ that thing, yes. 

o. And he could certainly work if 

the job did not entail a great deal of physical 

strength? 

A. It would depend on what the job 

was. He could work in an offic~ situation where 

he was sittin9 .1n desk all dey and travel by 
. . 
ear tG and from h1s work, but probably h~ could 

not be expeeted to run to any occupation where 

there wes manual l~bcr involved, walking 

distances such as people walk and thin9s like 
.. 
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1 that. 

2 o. If I mi9ht ask aq~fn, Doctor, 

3 and I believe this came out on direct but I 

4 wanted to nail down the date•· What was the 

s last date that he came inte the clinic? I 

6 believe it was September •ao date. That may 

7 not be the date. 

8 A. I said that and there is a pa9~ 

9 .underneath that. The last visit to the clinic •• 

10 I lost it again ~- the last vislt to the clinic 

11 vas.in January of '81. 

12 o. At that time, based en yeur 

:~~~ 13 exam1-nat1•n of him, Y•u felt he had fully 
;;.~ 

14 recevered? 

15 A. I didn't persenally see hi• 1n 

16 the clinic en that visit. Be was seen by ene of 

17 my associates, Dr. Taylor, I believe It was, 

18 who repe~ted an x-ray of his ankle because he 

19 had complained of pain In his ankle and the 

-20 x•ray was negative. The remainder of his 

21 problems had appeared to recover. 

22 Q. When was the last time yo~ saw 

23 him in the clinic? 

2~ A. ·z saw him probably -- I saw him 

25 f&r the last time on his return visit from the 
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hospital after hls d1sehargeo I dlseentlnued 

his splint because he was walking well then. 

Q. What was the date? 

A. 4/17. His return visit te the 

clinic usually ~-

Q. So since April of '80 you had ne 

personal centact with Mr. Dewald? 

A. Ne, that's correct. 

o. And so when he complains of an 

ankle problem sometime in January yeu have no 

idea what's that frem? 

A. Only th~t there 1s a sequence 1n 

the reports !n his chart. 

o. But you have had no personal 

knowled9e? 

A. No, sir. 

MR. EARLEYa Ne further 

questions. 

THE COURTa Anything further? 

MR. BREIT& I hwve a motlon~I 

would like to make at this time. 

THE COURT: All right, ladies 

and gentlemen of the jury, if I could get y~u 

to step back in your box while r hear the 

motions and we hope it won't be toe lcng. 
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r-MR. BREIT1 I have had a 

centinuing objection to this alcehol question. 

It be9an in cham.bers when I .!sked thls· Court to 

not allow this type of question. 

THE COURTa The question came 

out !n your favor. The_questlons •nd answers 

came out in your favor. 

MR. 8REIT1 Tbet•s exactly rl9ht. 

.t am very pleased with it all and absolutely n• 

connection wbats•ever of any kind. But we do 

have. alcehol content and alcohel question now· 

before the jury with abselutely no relationship 

or no.bearlng to this ease in any way, shape or 

form. 

THE COURTs The doctor helped 

yeu out. 

MR. BREITt Yes, sir, but 

because the questiens have been laid this Ceurt 

has an obligation to instruct this jury to 

disregard all of that test1meny with regard to 

alcohol content and any dia9nosls of chronic 

alcoholism that has absolutely no beerin~ on 

this case and has na relationship to this case 

and no connection having ever been made by the 

d~etor. It w~s o fishing expedition ~nd no fish 
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. 
. ·1 were cauqht and ln view of that fact the 

2 plaintiff has been prejudiced by that and they 

3 are required to ·actually a mistrial, I would 

4 think, under those ~ircumstances, but I w~uld 

5 be satisfied te have this Court admonish the 

6 jury that that has no b~aring on this ease and 

7 should- not be c•nsidered by tbem- and they 

8 sh•uld disregard ·that evidence. 

9 THE COURT: I think that I will 

10 be glad to bear Mr. Earley, but I would just 
. -

11 comment his questions were asked and tbey 

12 produ~ed nothin9 but-very helpful answers for 

13 you. I don't see that you are prejudiced at all. 

14 Mr. Earley, I will be glad to bear from yeu. 

15 MR. BREITr We are geing te have 

16 this problem a9aln en argument. Is he qolng to 
.. 

17 be allGwed to argue that point? 

18 THE COURTt No evidenc• to be in 

19 his fav•r to argue anything at this point. Mr. 

20 Earley, anything you want to add? 

21 MR. EARLEYr Judge, I have 

22 ambivalent feelin9s about what came cut.· On cne 

23 hand they were helpful. On the other hand I 

24 would very strongly feel they should be left on 

25 the record. It's part of the diagnosis and Dr. 
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l Devereux did state, I think a little. 

2 reluctantly, that a~cohollsm may not have had 

3 anything to do with his recovering from the leg 

4 fracture, but lt dees at tlme~ have, I will 
. 

s grant you, may have something te d• wltb the 

6 patient's vitality. He. said whether that's 

7 relevant in this case, I den't know. __ 

8 THE ·coURT: Mr. Breit, I w111 

9 .overrul• your m•t1on and note yeur exception te 

10 the record. And now, anything further with the 

11 Doctor? 

12 MR. BREITt Yes, I have :seme 

~ 13. ....... , 
~ 'e~! 

brief eress•exam!natlon of the Doctor. 
..,. 
,; .. · 

14 THE COURTt All right, bring the 

15 jury back. 

16 

17 REDIRECT EXAMINATION 

18 

19 BY MR. BREI'l'a 

20 __ _. o. Doctor, did your treatment or 

21 his hospital stay have anythinq to de at all 

22 w 1 t h a n y pro b 1 ems t h i s C\ l! n may h a v e h ll d ·1 n the 

23 past with alcGhal? 

24 A. No. I a~mitted him bec&use he 

25 had had injuries te his leg so we were getting 
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. 
him for injuries to his legs. I don't feel that 

·his response to ~ither bia injury or his 

treatment as fer as the len9th of s~ of . 

hospitalization really was alter~I think it. 

is difficult to tell how much aemeone is 

hurtlnq. I have no wey of knowing that. If I 

tend to take people as they say, lf someone 

tells me they are hurting, I say.ekay, they are 

hurtln9 unless it's obvious that they have some 

reasen t• try and mislead me. Most people are 

pretty _straigbtferward. If they burt, they d•• 

If th~y don't, they den't• And lf they can 

walk, they walk. 

o • .. In your_ eourse of treatment with 
. · 

Hr. Dewaldi dld_you have any reason t• que~tion 

his truth? 

A. I don't think there was tr•m 

what he had as injuries coming 1n, with bGth 

le9s injured, it is a little different as far 

as th~ length ef stay cf the haspitalization 

with one leg injured. More than likely I am 
# 

sure I would not have hospitalized him. · 

Irrespective of whether or not he has any other 

medical condition if there was any reason to 

hospitali:e him for anything else I wouldn't 
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1 treat him because that's not what I do. 

2 o. Was he treated for anythinq else . 
3 in the hoapttal.except for the fracture? 

4 A. I den't think ··he waa. Other than 

5 the suturing when he came in for the first 

6 v 1 s l t that time 1 but I. den' t believe anyth in9 

7· in the record that he was treated specifically 

8 far. 

9 Q. Was his hospital stay lengthened 

10 one day at all because of any prier eond1t1en7 

11 A. Because he baa a~blatory •£ tbat, 

12 there is no strai9ht answers- te that. I don't 

:·'\ 13 
~ ' 

kn•w·· I believe that his hospital stay vas 
~··i 

14 appreprlate for his injuries. Although •••e 

15 people wlli qet out of the hespltal faster with 

16 the same lnjurlea, I will 9rant yoQ that. And 

17 there !a ne real way I can tell what happened 

18 as far as how lonq he should Gr should not have 

19 stayed in the hospital. His length of 

·20 h•spitalization was approprlat~ fer those types. 

21 of injuries or I would have gotten a notice 

22 from the revlew board as to why he was s~ long 

23 in the hospital. 

24 o. So that was --

25 A. r ~ean~ there is a me~ical 

70 

BIGGS AND CHF.SHIRE 



·1 review evaluatien th~t is ~ngo!n9 in 

2 hospitalization. on admission dia9nests if yeur 

3 length of stay ls inappropriate -~ if I put 

4 people in the hospital far something tbat 

s d•esn•t seem should keep them there that long, 

6 I will 9et a notice about lt and recerded !n 

7 the chart. 

8 Q. Se his stay seemed appropriate 

9 t• you? 

10 A. His stey seemed appropriate to 
. . 

11 ·ae and·te:tbe hospital. 

12 Q. In yeur course of treatment, Mr. 

~) 13 
; 

Earley, I think, questioned yeu about whether 

14 you knew-what he was atruek with or anything of 

15 that sort. Baaed upen the hi•t•ry, was that 
. 

16 consistent with the physical (indings that you 

17 found that he was struck by an autemobile? 

18 A. It cauld have been caused by 

19 being struck by an automebile, yes. 

20 MR. BREIT: I have no further 

21 questions. 

22 THE COURT: Mr. Earley. 

23 

24 RECROSS EXAMINATION 

25 
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1 BY MR. EARLEY& 

2 o. Just ~ couple further questl•ns. 

3 nr. Devereux, you stated that 

4 while he was ln the hospital ·he was treated ·for 

5 nothing else. 

6 A. I said~.if y•u will let me look 

7 there, if there is somethln9 there, _l .don't 

8 think he had specific treatment for any other 

9 .cendltlon •ther than the injuries. He was net •-

10 there are notes that he did not have DT'SJ that 

11 the ~ealp wound was allqhtly infected. Things· 

12 like this he was seen censultat1en by social 

... 13 .... services for placement. He was seen by the 

14 physical therapist and I think the only other 

15 thlng he c•mplalned ef was •••e visual 

16 difficulties, but I don't think that was of any 

17 s1qnif1cance one way or anether. 

18 o. Would you consider a~tendin9 the --

19 proper term here •• the aleohol education eless 

·20 treatment? 

21 It's tr~atment for alcoholism, 

22 yes, but it's not active treatment that· 

23 involves any change in the length of time he 

24 was in the hospital. 

25 Q. aut he did qo te those ~lasses? 
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. ·1 A. . It's •n ideal opportunity. He 

2 ls trapped in the hospital. It's a great tlme 

3 to have him 9• t• alcohol classes. I den't 

4 think it's really treatment in the sense ~· 

5 Q. I understand that, but he was 

6 enceuraged t•.;o by the hospital staff? 

7 A. Of c•urse he was, Y•s• 

8 MR. EARLEY a I have ne further 

9 questions. 

10 MR. BRE!Tz Nothlnq further of 

ll the Doctor. 

12 THE COURT a May the Doctor be 

13 excused to return to. his medical practice? 

14 MR. BREIT& Yes, sir. 

lS ~THE COURT1 Thank y~u very much, 

16 Dr. Devereux. 

17 Now, let me ask eeunsel their 

18 feelings as to a short recess. I am willing to 

19 qe on. The jury had an opportunity to step •ut 

20 very quickly. Would you like t& continuo?·~ 

21 MR. BREI'l'a I have no objection 

22 if yeu want to take a short one. 

23 TliE COURT: Let's take a 

24 five-minute recess. 

25 MR. BREIT: If I may for a 
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1 the Court's perm!~siGn to do that. 

2 
• 

3 (A recess was taken.) 

4 

5 THE COURT: Mr. Breit, your next 

6 witness. 

7 MR. BREITt .Of.flc.er .Biernat. 

8 

9 R. G. BIERN~'T, 

10 a Witness, havin9 been first 

11 duly sworn, was examined and 

12 testified as fellows: 

.. : 13 
-.. 

14 DIRECT EXAMINATION 

1.5 

16 BY MR. BREITI 

17 Q. Officer Biernat, would you state 

18 your full name for the jury? 

19 A. R. G. Biernat. 

·20 o. Occupation. 

21 A. Norfolk Police Department, 

22 Traffic Division. 

23 Q. Row long have you been in the 

24 Norfolk PGlice Department? 

25 A. Thirteen years. 
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1 o. . .And have yeu been in the traffic 

2 bureau ell that t~me? 

3 A. Ten years, ten and a half years. 

4 o. And during your training as 

5 police offleer, did you get any type of 

6 education or training in accident lnvestl9atien? 

7 A. · Forty hours of bas1e and elcahty 

s. hours •f accident. investiqation school. 

9 Q. What basically does that inclu~e? 

10 A. Accident investigation on street 

11 level such·as fatalities, pers&nal injury, hl9h 

12. crash scenes. 

..... 13 Q. And how. many accidents over the 
r 

14 course of_yoar years at the pellce department 

15. have you 1n~~stl9ated approximately? 

16 A. About five hundred a year. 

17 Q. Five hundred a year. Did you 

18 have an occasion to investigate an accident 

19 involving Mr. James Kln9? 

20 A. Yes, sir. 

21 o. on Tidewater Drive? 

22 A. Yes, sir. 

23 o. What date did that accident 

24 occur? 

25 A. The 3rd of March -- 8th of March. 
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1 Q. 1980? 

2 A. Yes, .sir. 

3 Q. Where did the accident occur? 

4 A. In the 2500 block •f Tldewat•r 

5 Drive. 

6 o. How many lanes of travel ·.are 

7 there on Tidewater Drive ~t that point? 

8 A. Four lanes, two south and two 

9 .north. 

10 Q. And from your investigation, 

11 ceuld yeu determine in which direetlon·Mr. 

12 King's vehicle was traveling at tbe time of the 

~~~ 13 accident? 
~·;_:.,t 

14 A. Southbound riqht•hand lane. 

15 o. That would be from, let's say, 

16 Lakewood towards d•wntown Nerfolk? 

17 A. Yes, sir, it would be. 

18 o. In relationship to any other 

19 cross-street, where did the accident occurred? 

·20 A. Approximately 6~ feet north~of 

21 Lindenwood landmark would be the St. Julian's 

22 railroad undercross at Tidewater Drive. -

23 Q. Lindenwood h~s a stoplight there? 

24 A • ·Y. e s , s 1 r • 

25 o. How further up is the underpass 
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'l at st. Julian • .. s? 

2 A. Approximately tw~ blocks. 

3 o. Okay. And what did yoar 

4 investigatien reveal when you arrived at the 

5 scene? 

6 A. When I arrived at the scene I 

7 found a '73 four•d~•r Lfnceln with heavy damage 

8. te the front. that struck.- a ·• 79 Ford fuel truck, 

9 home del1v•ry type in the rear. Two gentlemen 

10 were on the side of the truck inj~red. Mr. Kin9 

11 was alsa standlng.outs!de. No skid marks, heavy 

12 damage ta the Continental. Moderate damage te 

::::.-.. 13 the back of the- truck. 
~!· .. · :.• 

14 o. Whet slze was this Linceln 

15 C•ntinentel? 

16 A. Full size, l20•1nch base vehicle. 

17 Q. Could you describe the size of 

18 the oil truck? 

19 A. The oil truck would have been 

20 double axle, single tanden en the re~r, gr~ss 

21 weight forty•nine five. I don't knew if it was 

22 lotsded or not. Had a brown fuel tank on ·the 

23 back. It was hollow back of maybe two feet from 

2t1 the bumper te the actual fuel storage 

25 cGmpartment with the wheel stuck between the 
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bumper and tank. 

o. Se the wheel on the side of the 

truck I.G-

A. The wheel -- when I meant wh~el 

I meant the recoil wheel for the hose. 

Q. Tell us sometbin9 about the 

we a the r co n d 1 t 1 on s t h a t day. W a s .l t r a 1 n 1 n 9? 

A. Clear and dry te my.knowledge.· 

o. Any roadway slick er wet? 

A. No, sir. 

o. Y•u are certain of- that? 

A. Yes, sir. 

o. And what about this wheel? Row 

far away is that from the back bumper where the 

hose g•es in? 

A. Probably 12 inches. 

o. From y&ur investigation were yeu 

able to determine whether this oil truck was 

parked or moving at the time of the accident? 

A. It was parked o~t of 9ear, not 

in gear. 

o. It was in the parked position? 

A. Yes, sir. 

Q. What 6bcut the flashe~ lights? 

A. Flasher lights, I don't know if 
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they are on. I. know lights are on, but I can't 

recall lf the lights were actually flashing. 

o. Would y•u have noted it in your 

repert if the flashers were not en? 

A. Yes, sir, I would have. 

Q. And why is. that? 

A. ~-well, at nl9htt!me aee1dent 

li9hts appear to. be important as. f~r as cause 

of accidents and if they are not en they are 

entered in the accident report and if they are 

on tbey are just taken as an assumption. 

o. So there was nothing in your 

report to indicate that those flashers were not 

on? 

A. No, sir. 

o. And yGu specifically remember 

the rear lights being on? 

A. Yes, sir. 

o. ~nd that•s when you arrived at 

the scene? 

A. Yes, sir. 

o. N~w, did you take a state~ent 

from any of the people at the sc£ne of the 

accident? 

Not a written statement, no, sir. 
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Q. Dfd you talk te the defendant, 

Mr. King? 

A. Yes, sir. He told me that in 

front of Mr. Owens, I believe· that's the 

gentleman's name that is responsible for the 

truek, that he didn't .see the truek sitting 

there. 

Q. Were you able to determine where 

-Mr. Dewald was at the time the car struck the 

back of the truck? 

A. The second person that I w•uld · 

classify as pedestrian was standing on the curb 

afde.to the truck behind Mr. Owens. 

o. Okay. 

A. He was the gentleman that was 

responsible for the truek. 

Q. And you indicated from your 

1nvestigatien he was s~anding where .exactly ln 

relationship to the truck? 

A. I wouldn't actu~lly put him;an 

the street or &n the little knoll between the 

sidewalk and the curb. He was next to Mr·. owens 

when the vehicle was struck. 

Q. Okay. Where was he when you 

arrivPd at the s~ene? 
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l A. . . He was sitting down on the grass 

2 between the sidewalk and the curbln9. 

3 o. Lying there? 

4 A. I don't remember if he was lying 

5 or sittlnq. 

6 o. Could yeu describe ·hts physical 

7 condition at that time? 

8 A. Elderly gentleman, complaining 

9 of his leg and I believe maybe he had something 

10 wrong with his head. This occurred thr~e years 

11 ago •. 

12 Q. But you remember his 1·egs and 

.. 13 his head? 

.. 

14 A. I remember his leg and I don't 

15 knew if I remember seeing blood er not. 

16 Q. Okay. And did you mark on your· 

17 reports that he was Injured in your field notes? 

18 A. Injured and carried to the 

19 hospital, yes, sir. 

20 MR. BREIT: I have nething -

21 further. 

22 

23 CROSS-EXAMINATION 

2( 

25 BY MR. EARLEY: 
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1 Q. Officer Biernat, are you 

2 familiar with this section of Tidewater Drive 

3 where the accident occurre~? 

4 A. Yes, sir, I am-. 

s o. Are you fam1ller with it because 

6 yeu drive down that read often? 

7 A. Every day. 

8 Q. Where this accident occurred ·-

g .well, let me back up. Let me ask you a few ~~ 

10 MR. BREIT1 May I see those, 

ll please. 

12 

i ... 13 (Counsel approached the bench 
;!.• 

14 and a side bar e•nferenee was held.) 

15 

16 ·ay MR. EARLEY z 

17 o. Officer Blerna~, this particular 

18 section of Tidewater Drive, the 2500 block is 

19 four lanes, is that c6rrect? 

·20 Correct. 

21 Q. There are no feeder lanes? 

22 A. Ne. 

23 Q. The right-hand lane southbound, 

24 butts right up against the curb and then 

/.5 r~sidential houses; is that correct? 
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A. ·. Yes, sir. 

o. And is it net true that in this 

2500 block there are n• parking signs? 

A. on some of the poles. 

o. ·Are yeu familiar with that area 

enough to say there are ne parkinq siqns 

between Vista Avenue and .Lindenwoed Avenue? 

A. I wou14 say there are no parking 

signs there. 

Q • ~nd is it not true that they are 

mounted on the telephone poles, there ·are no 

specific sign poles belding them, but they·are 

nailed te and mounted on the teleph•ne pol~s? 

A. On the poles• red and white·· 

slqns. 

Q. Officer Biernat, based on yeur· 

knowledge ef traffic conditions and the 

education that yeu mentioned you had in 

investigatin9 accidents, in your opinion why is 

that a street that would warrant and merit~no 

parking signs? 

MR. RREITt I don ' t t h 1 n k· t h a t 

is a proper question tQ pose to a pollee 

officer in his opinion ~s to traffic signs. It 

doesn't have anything to do with placing those 
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si;ns and I don't even think he !s qualified to 

give that opinion. ~ just den•t think It's a 

proper questi•n. 

MR. EARLEY: I think based ort 

his experience as a traffic pol1ce~an and 

especially tn the streets of Tidewater tie weuld 

kn•v why roadways, such as Tidewater. Drive., no 

parkin9 si9ns were mounted. 

THE COURTa Wouldn't that be up 

to the traffic engineers of the City as to 

traffic flew and how they want it te. go· more· 

than the pollee officer? 

I think Officer Biernat can 

eertainly testify as to what was on the seene, 

but I don't see how he can testify as te why 

the signs were there or not. I sustain the 

objection. 

MR. EARLEY: I withdraw it. 

BY MR. EARL!Yz 

o. Based on your field 

investigation there was no evidence, was· there, 

th&t t.he defendant was speed i nq? 

A. Not of speed, no, sir. 

Q. In fe~t, your investigation 

·a4 
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showed, did lt. not, that he was proceeding less 

2 than the speed limit as oppesed to the speed 

3 limit JS miles per hour? 

4 A. There were no skid marks so I 

5 couldn't determine if there was less er aboveo 

6 o. But you mede no netlce of him 

., exceed! ng -the speed 11m.i t? 

8 A •. I would have had I tbeu9ht he 

9 had been. 

10 Q. You mentioned about the lights 

11 back en the truck. When y•u aYrived at the 

12 seene. you stated you don.• t reme·mber whether the 

13 flashin9 lights were on .. or .. not, is that correct? 

14 A •. That•s correct. 

15 o • But yeu de remember the rear 
.. 

16 liqhts being on the truck? 

17 A. Yes, sir. I believe the truck 

18 had what they call a rack. It's three ~r four 

19 on the top and then four across the bottom. 

20 Q. And that is whe~ you arrived 

21. some moments after the accident, 1s that 

. 
22 ~orrect? 

23 A. Yes, sir. 

24 o. You don't have ~ny firsthand 

25 knowledge, do you, Officer Biernat, as to 
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whether or not the lights were on at the truck 

at the time of impac.t? 

A. At the time of impact, no, 

because none of the lights were broken so I· 

eeuldn't tell if they were broken or not. 

o. I would.like fer you to clarify 

again somethin9 that came up on Mr. 8reit•a 

questions. Where did your investigation reveal 

. t h a t M r • Dew a l d w a s s t a n d 1 n·g at the t 1 me o f the 

accident? 

A. Pleld notes revealed to the 

south side •f Mr. •- the gentleman's name is 

owens, exactly ln point area there was no 

debris •• I would have t• put h1m on the curb 

or on the sidewalk rlc;ht in that grassy knoll .• 

That's where he was. 

o. Old your notes.refleet that he 

was st8nd1ng nerth or seuth of Mr. Owens? 

A. I believe it's qeing to be seuth. 

It would be to the west. Just ~aybe a little 

behind him. 

o. Behlnd him closer ~o the houses? 

A. W~ll, Mr. Owens would have been 

the first hit and Mr. Dewald would have been 

the second. 
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1 o. .. so, Mr. Owens then was standing 

2 closer te the back of the truck, the rear of 

3 the truck than Mr. Dewald? 

4 A. As I recall, Hr. Owons was the 

5 gentleman that was reeling .the hose back into 

6 the truet. And so 1t would put Mr. Owens,· I 

7 mean, Mr. Dewald, over behind him. He couldn't 

8. be in frent of him. -

9 o. And he couldn't be any farther 

10 to the back of the truck because that hose was 

11 at the very baek of the truck? 

12 A. .I can • t· put .h.!m •.:. at the time 1 

13 eeuldn't put him to the le.ft. or right, just 

14 when I was there .he was. to. the right and rear. 

15 o. When you. were there and that was 

16 after the accident? 

17 A. Yes, sir. 

18 o. Did your netes reveal whether or 

19 not Mr. Dewald was standin9 a~tually in the 

20 street beside the truck or up •n the curb?: 

21 A • Again, I can't put hirn in the 

. 
22 street any more than I could put him staftding 

23 on the curb or grass. I put him there as ~ 

24 reference in the diagram. And he was claimed as 

25 being injured and that's about as far as I went 
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with location. There was ne scale put -~ the 

injuries didn't req~ire a scaled diagram. 

o. 1 understand. You mentioned the 

gross weight of this truck as· being forty-.ni'ne 

five. Is that 49 tons? 

~. Forty~nine thousand five hundred 

pe und s. 

o • Forty"-nlne theUSBnd five hundred 

. pounds. I have ne further questions. 

THE COURT: Are you through, Mr. 

Bre!.t? 

REDIRECT EXAMINATION 

BY MR. BREITs 

Q. Officer Biernat, when you 

arrived on the scene all the lights on the baek 

ef the truck were on? 

A. Yes, sir. 

Q. Were both Mr. Owens and Mr.: 

Dewald injured at the scene? 

A • A t t h e s c e n e , y e s , s i r , v·i s 1 b 1 y 

injured. 

Q. ~nd ware they cap~ble of doing 

anything to ·those lights after the eceident? 
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"'· .. The 9entleman on the qround 

wasn't. He ~ouldn't stand as I recall. The 

other gentleman was. His hands were bleedin9. 

I think his hand was crushed. 

Q. You didn't find any blood inside 

the truck or anythin9? 

No, sir. The only thing I 

checked for in the truck was that it wasn't In 

a movln9 mode. 

o. Now, the reason yeu don't know 

the.speed ef Mr. King's vehicle is because 

there were no skid marksr is that cerrect? :· 

A. No skid marks. 

Q. Any evidence of any applying of 

brakes of any kind on the part ef the defendant? 

A. Not that I can find. 

o. Now, one more question. Along 

that road they were delivering the oil is there 

any place te.park there at the home that they 

were deliverin9? ·-

Where they were sitting. I mean, 

as far as parkin9 lot, the houses, some ~ouses 

have sp~~es but where they were I believe it 

was just an opening maybe between two houses 

probably the size Gf the Jud9e•s •• 

89 

&IGGS AND CHESHIRE 

71 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

::;. 13 4.·: 
~ 

14 

lS 

16 

17 

18 

19 

. 20 

21 

22 

23 

2~ 

25 

o. But no drlvew~y to pull in? 

A. No, ~ir. 

Q. Ne other plaee to deliver ell? 

Ao I wouldn't s~y so. 

MR. BREITa No further questions. 

R£CROSS•EXAMINATION 

-BY MR. EARLEY1 

Q. Officer Biernat, do you know the 

speelfic heuse at which they were del1verin9··on? 

A. No, sir, that wouldn't be fair 

to say because when I got there the bGuse 

wasn't all the way in and I wasn't sure which 

beuse they were c&ming in. 

Q. So you are net sure whether the 

house they were delivering to had a driveway or 

not? 

A. One of the twc houses the truck 

was between so I don't know whtch ene they~ 

delivered the oil to. I believe it was 2515 or 

2517 was the address on the house in front of 

the tru~k, SQ which one ex~ctly I couldn't say. 

o. Officer Biernat, it's true, is 

it not, th8t Mr. King's car hit the oil truck 
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·. 
from the rear? 

2 A. Yes, sir •. 

3 o. Was there any evidence that Mr. 

King's truck left the road? 

s A. Mr. King's car? 

6 o. Mr. Kln9's car left the read. 

7 A. I found no seu f fs an. the t 1 re 

8 and found ne markings on the curb f~•m the . 

9 truck back t• Vista whieh is an 1ntersect1en 

10 just north of where they were. I saw no 

ll evidence, no torn up qrass. 

12 Q. So there would be no evidence 

13 that his ~ar ever left the pavement? 

14 A. Made a clean shot. 

15 o. Thank you. 

16 THE COURTs All right, Officer, 

17 thank you very much. May he be excused? 

18 MR. BREIT• Yes, sir, Your Honor. 

19 THE COURT1 Thank you, Offleer. 

20 MR. BREITr Before we call Mr. 

21 owens, I anticipate him being at least more 

22 than a half hour. I d~n•t know whether the 

23 Court wants to 9~ into direct and cross after 

24 lunch or do it all at once. 

25 THE COURT: We ~an take a lunch 
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hour any time counsel feels most appropriate. 

Do you feel it will .be rnore than A half hour? 

MR. BREIT& Probably not be more 

than a half hour on direct. 

THE COURT: Why don't we go on 

until one o•clock and .take the direct and then 

l••k ftt it after that. 

DONALD G. OWENS, 

a Witness, having been first 

duly sworn, wes ·examined and 

testified as followst 

BY MR. BREITs 

Q. 

full name? 

A. 

Q. 

A. 

Q. 

DIRECT EXAMINATION 

Mr. Owens, weuld yen state your 

Denald Gray Owens. 

And how old are ·you, slr? 

Forty-five. 

And where do you live? 

A. 260S Laf~yette Boulevard, 

Norfolk, Virginia. 

Q. How long have you lived ~t th~t 
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address? 

A. 

o. 
A. 

o. 

Bogue Oil? 

A. 

o. 
March ef 1980, 

Begue 011? 

A. 

Q. 

About four years. 

And where do you work? 

Bogue Oil Company. 

How long have you worked f•r 

Now about ~lve yearso 

At the time_ef the accident in 

how lon9 had you worked for 

Areund three years. 

And what was your occupation at 

Bogue? What did you do? 

A. 

Q. 

Truck driver. 

And what.d1~ that entail? What 

did that involve? 

A. 

o. 

A. 

o. 

Making home deliveries. 

Wh~t kinds of oil? 

Number one and number two. 

Okay. On March ~th, 1980 do~you 

recall that day, do you not? 

A. Yes, sir. 

o. And what day cf the week was 

that? 

A. Saturday. 
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1 A. . My ·brother•in•law met· me and we 

2 exchanged trucks. 

3 Q. And how did Mr. Dewald come to 

4 be with you that dey? 

5 A. He come by early that morning 

6 and asked me if I wanted him to go with ae and 

7 I said sure. 

8 o. Is he a friend &f yours?. 

9 A. Yes, sir. 

10 Q. How lon9 had you known Mr. 

11 Dev~ld prier to this eccldent? 

12 A. About two years. 

-~ 13 o. And why d td ·he want to ge wl th 

14 yeu th.at day? 

15 A. Well, be wasn't working and he 

16 helps me a lot-when he is not worklnq. 

17 Q. He wasn't werkinq on that 

18 Saturday? 

19 A. No, sir, not on Saturday. 

·20 o. Do you know whe~her he was 

21 working at the time of the accident, I maan, 
. 

22 like the Friday? 

·2 3 A. He had a regular job at Campbell 

24 Paving C&mpany. 

25 o. But he wasn't working that day 
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saturday? 

N&, sir. 

Q. Had he been with you the entire 

day? 

Yes, sir. 

o. -rell the .jury basically what .you 

did on this -~articular day:bt :the place where 

the aecldent happened, lneludinq driving up. 

-Tell them exactly how yGu do tha~ process. 

A. I dreve the truck up te 2515 

Tidewater, parked on the .rlght~hand ·-side ·of the 

street against the eurb. I stopped, put the 

blinkers en, put the emergency brake on, put 

the clutch ln. ·I went up te the -house and .made 

sure they wanted a hundred gallens •f ell. I 

went back te tho truck and me and Mr. Dewald 

pulled the hose t• the tank. 

o. OkBy. Now, where are the flasher 

llghts on this truck? 

A. one on each fender en the front 

and one in the back. One on each side and the 

back. 

o. And what do you have te do to 

put those lights on? 

~ust push a button right at the 

95 

BlGGS AND CHESHIRE 

I ':I 



1 

2 

3 

4 

5 

6 

7 

s. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

·20 

21 

22 

23 

24 

25 

steering wheel. 

o. Did you do that on this 

p1.1 r t 1 c u l a r day? . 

A. Yes, sir. 

o. And is that required to be done 

when yeu are deliverln9? 

A. Yes, sir. 

Q. 

that day? 

A. 

o. 
the accident? 

Bad you done all the deliveries 

Yes, sir. 

And were those on et the time·of 

A. Yes, sir. 

Q. Now, after you determinea that 

they were to deliver oil, what did Mr. Dewald 

d• te» help you? 

A. He got out of the truck and 

helped me pull the hose where the tank was en 

the side of the housP.. 

o. Was he sitting tn the truck~when. 

you went up to the heuse? 

A. When I went up to the doo~ he 

was. 

Q. And when nid he get eut of the 

truc-k? 
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steps. 

house. 

A. 

Q. 

A. 

When I started back down the 

And where was the oil tank? 

On the rlght~hend side of th• 

o. Were there any drivew~ys or any 

place to pull into this particular house? 

A. Ne, there wasn•t. 

o. Are you certain •f that? 

A. I am certain ef it. 

o. And when you pulled the hose op, 

how long did it take for you to put the ell in 

their tank? 

A. 

o. 

A. 

o. 

It takes around five minutes. 

How long had y•u been at this 

Probably areund 15 minutes. 

After you put the oil in the 

t~nk, what do yeu do next? 

A. Well, the man p«id me. He was 

on the sidewalk where I was and Mr. Dewald, he 

took the nozzle out of the tank and breu~ht it 

back to the truck. And I put them in my pocket. 

I was getting ready to push the button to roll 

the hose up. You have to do that with your 
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left hand on rear fender and I pushed ft to 

st~rt winding it up.and guidinq it with my 

riqht hand and I qot hit. 

o. Okay. Where was your truck in 

relationship te the curb of the traveled 

p~rtion of the road? 

A. Riqht against the curb. 

Q. And can you briefly describe to 

these peeple what is next after the curb? Is 

there a sidewalk or grass? 

A. 

o. 
A. 

o. 

A. 

am not sure. 

Grassy area and then a sidewalk. 

How wide is this 9rassy area? 

I weuld say a couple feet·. 

And how wide is the sidewalk? 

Probably two •r three feet. I 

o. Now, where were you standinq 

when Mr. King struck the baek of yeur truck? 

A. I was standing at the reer on 

the 9 r a s s w 1 t h my h a n d on the r e a r bump e r • -. 

Q. And why was your hand on the 

rear bumper? 

A. That is where the button is you 

push to roll the hose up. 

o. hnd what were you doing with 
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·1 your right hand? 

2 A. I was guiding the hose. There 

3 is an openin9 there. 

4 o. What was Mr. Dewal~ doing? 

s A. He was standing ri9ht like a 

G little behind ~e on the rlght+h~nd slde. He was 

7 watchin9 me roll the hose up. 

8 o. And where exactly was he 

9 .stendlng? Street, grass or sidewalk? 

10 A. He wes standing on the 9rass 

11 area. 

12 o. Hew far away from the truck? 

, .. 13 A. I would say a ceuple feet. ,. / 

14 o. And what were the weather 

15 conditlons.llke that day? 

16 A. It rained earlier that mornln9 

17 but it was elear that night a~~ the streets 

18 were dry. 

19 o. You are sure of that? 

20 A. I am positive of it. 

21 o. And did you have your li9hts on 

22 as well? 

23 A. Yes, sir. 

24 o. And wh~t happened exactly? 

25 A. All I know is we got hit. 
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•1 Q. Okay. ·And what happened to you? 

' 
.. 2 .... A. I got my finger mashed off on my 

3 left hand. 

4 Q. I didn 1 t mean what_1njur1es you 

5 had •• 

6 THE COURT: I sustain the 

7 o b j e e .t 1 en as t: • any ·i n j u r 1 e s • _ _ 

8 

9 BY MR. BREIT& 

10 Q. Were you knocked to the ground? 
.. -

l'l Not what was injured,. but what physically 

12 happe~_ed to. yeu en .impact? 

'€.~~.: 13 A. Well, all I know I woke up .and 

14 the paramedics were there. 

15 Q. Okay. And were you able to 
I 

16 ~bserve Mr. Kin9's car when y.ou woke up? 
... 

17 A. Yeah. Yes, sir. 

18 o. 1\nd where was his car? 

19 A. His front end was into the rear 

20 bumper on the truck. 

21 o. Okay. And what about Mr. Dewald? 

. 
22 Where was he? 

23 A. Well, the first time I seen him 

24 he was sitting on, like, on the grass area in 

25 that house back in the yard. 

100 

RIGGS ~NO CHERHIRE 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

~ .......... 13 '.•. 
~-. 

~ ... 

14 

15 

16 

17 

lS 

19 

·20 

21 

22 

23 

24 

25 

o. Okay. Did you talk to Mr. Kinq 

at the scene? 

A • N.o 1 I d 1 d n • t • 

o. Okay. Did you ·talk to the police 

officer at the scene? 

A. No, I didn't even speak to him 

that I remember. 

o. What did they do with you? Just 

.take yeu to the hospital? 

A. I had to 90 te the hospital, yes. 

MR. BREITt I think that's all· 

the questions I have. Answer Mr. Earley, if 

you will. 

CROSS~EXAMINATION 

BY MR. EARLEYa 

o. Mr. Owens, you mentio.ned Mr. 

Dewald was a friend of yours, is that correct? 

A. Yes, sir. 

o. He !s not a friend of yours 

t h r o u 9 h ,.,e r k , is he ? He is mere 1 y a so c·i a 1 

friend? 

A. Just a good friend, yes, sir. 

Q. Has he ever wcrked for Bogue Oil 
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·l Company? 

2 A. No, sir. 

3 o. ~nd be was not working for Bogue 

4 Oil Company that day? 

5 A. No, sir. 

6 Q. These times that he weuld help 

7 you out, you didn't pay h1~, did you? 

8. A. No, sir. 

9 o. He was merely there beceuse he 

10 was your friend and wanted to be with yeu? 

11 A. Yes, sir. 

12 Q. How leng· had he been with you 

..... 13 that day? . 
~;;.: 

14 ·A. Slnee that m•rning abeut nine 

15· 

16 Q. And did you testify that you had 
.. 

17 switched trucks later on that afternoon? 

19 ~. Yes, sir. 

19 o. Was this truek you picked up 

20 fully loaded? 

21 A. No, sir, it wasn•t fully loaded. 

22 Q. The seC'ond one? 

23 A. No, sir. 

24 Q. Row full was it? 

25 A. It probably had about five 
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1 hun~red gallons of oil. 

2 Q. Now, .you mentioned it was parked 

3 in the right-hand southbound lanes, is that 

4 correct? 

5 A. Yes, sir. 

6 o. And it was parked, the wheels 

7 were up close to the curb? 

8 A. Yes, sir. 

9 o. It's true, lsn•t it, Mr. Owens, 

10 that y&ur truck weuld have taken up just about 

11 all ·of that rlght-hand lane? 

12 A. Yes, sir. 

.. 13 Q. And you are aware, are you n•t, 
: •.. : 

14 there are no parking siqns down th8t part of 

15 Tidewater Drive? 

16 A. Yes ·, s 1 r • 

17 Q. D& I understand it from your 

18 testimony that you really don't know·much abeut 

19 what happened on impact? 

. 20 A. No, sir, I don't • 

21. Q. You don't. All right. But you do 

22 remember where you were stnnding before ~he 

23 impact? 

24 A. Y~s, sir. 

25 Q. Is that r.orrect? 
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A. Yes, sir. 

2 o. And as I understand your 

testimony, and eorrect me if I am wr•ng, you 

4 were at the rear of the truck rGlling up the 

5 hose? 

6 . Yets, sir. 

7 Q. But yoa were net standing on the 

8. street? 

9 A. Ne, s 1 r. 

10 Q. You were standin9 up past the 

11 curb on the grass? 

12 A. Yes, sir. 

... -." 13 o • Working with this bumper and 
:-,..,, 

14 this l;lese? 

15 A. 

16 o. Now, as 1 also understand you, 

17 Mr. Dewald was to your right? 

18 A. Standing behind me a little bit 

19 to my right. 

20 Q. And to your rtg~t would hav~ 

21 been closer to the front of the oil truck? 

22 Yes, sir. 

23 o. Correct? And he was farther 

24 behind you, is that correct? 

25 'A. Yes. 
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Q. He was kind of off over here? 

A. Yes, .sir • .,. 

o. The ~il truck here? 

A. Yes, sir. 

Q. And you said he was tw~ to three 

feet behind you on direct, is that correct? 

A. Well, yes, sir, he is behind me. 

Q. How far was he behind you? 

A. He was standing there watching 

me. I didn't knew how far he was 4• two or 

three feet. 

o. Okay. That's what I was trylnq 

to na·ll down two er three feet. If you were en 

the grass an~ he was two or three feet behind 

yea, that weuld have put hlm either en the 

sidewalk or beyond, would it not? 

A. He wasn't on the sidewalk. Be 

was standin9 right behind me, though. 

Q. But he w~s twe to three feet 

behind you, is that correet? 

A. I would say so. 

Q. When you came to, Mr. owens, er 

let me ask you this, were you rendered 

unC"onsC'ious? 

A. Y~s, I w~s. 
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o. When you came to, I believe you 

2 said that Mr. King's car was ri9ht up in the 

3 re~r of the oil truckJ 1s that correct? 

4 A. Yes, it was. 

5 o. In f~ct, did you say something 

6 about lt was stuck 1n the rear? 

7 . A • Yes, the wrecker had to pull it 

s. out. 

9 o. The wrecker had to pull it out. 

10 No part of his car was up en the curb, was it? 

1.1 A. - I don't know f•r sure. 

12 o· •. But h~ was stuck t~ the rear of 

13 the oil truek? 

A. Yes, he was. 

1.5 o. And his ear was on the street, 

16 was it not? 

17 A. All ef lt couldn't have been. 

18 o. Why de you say that? 

19 A. Because the riqht rear fender of 

20 our oil truck has -- it goes a~ound, that was 

21 th~ part that was bent the most. 

22 o. But you don't recall look·ing 

23 when you came to wher~ his car was, did you? 

A. I just seen it stu~k into the 

25 oil truck in the bu~per. 
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MR. EARLEYa I have no further 

questions. 

T-HE COURT1 Anything further, 

Mr. Brett? 

REDIRECT EXAMINATION 

BY MR. BREI 'I' a 

Q. What was this part of the truck, 

Mr. Owens, that vas damaged? 

A. The right rear part of the 

bumper. 

o. Did it gC> around to the side of 

the truck as well? 

A. Yes. 

Q. So the side and the rear was 

damaged? 

A. Yes. 

MR. BREIT: Nothin9 further. 

THE COURT: Tha~k you very ~uch, 

sir. You may be excused. 

MR. BREIT: My last witne~s is 

going to be Mr. Dewald. I know he is going to 

take some considerable time. 

THE COURT: I think he probably 
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'1 MR. BREITt Call James Dewald te 

2 the stand. 

3 

4 JAMES L. DEW1tLD 1 

5 the Plaintiff, having been first 

6 duly sworn, was examined ~nd 

7 testified as fallows:. 

8 

9 DIRECT EXAMINATION 

10 
. 

11 BY MR. BREITa 

12 o. Mr. Dewald~ would you state your 

.,,.: "" 13 full Dame, please. 
~~:.: 

14 .A. ·James L. Dewald. 

15 Q. And hav.•ld are you? 

16 

17 o. And where de yeu live? 

18 A. Now? 

19 o. Yes, s1r. 

20 A. I 1 1 v e on -La fay e·t t e B o u l e v a r d , 

21 2808. 

22 o. How long have you lived there? 

23 A. Over a year. About a year. 

24 o. Where were you living at the 

25 time of the accident? 
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A. At Norview, down at Anehera9e 

Hetel in a reom. 

o.. Row long have you been a 

resident of the !1dewater are~? 

A. I was raisea here. 

o. 

A. 

Okay. All your life? 

Yeah. 

Q. At the time ef this accident in 

-March of 1980, were you workin9? 

A. Yes, sir. 

o. Where were you employed? 

A. Campbell's Pavln9. 

o. How lan9 had you worked fer 

Campbell's Paving Company p~ior to this 

accident? 

them? 

A •. 

Q. 

A. 

o. 
labor that is? 

A. 

1\ year. 

What type of work did you do fer 

Put down asphalt and mechanic. 

Could you ·descrtbe what type of 

You have to shevel it to ~et it 

into the parts where you want it and ~ll that. 

Q. Were you on your feet all day? 

A. All day, yes, sir. 
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. "1 o. On the aate of this accident, 

2 ~aturday, how dld yeu meet up with Mr. Owens, 

3 Donald owens? 

4 A. I went up to see him. We are 

5 buddies and friends and I went up to see hlm. I 

6 didn't have nothing to de that day and I asked 

7 hlm could t qe with him on the truck and help 

8 him GR the truck. 

9 o. You weren't working that day? 

10 A. No, sir. 

11 . Q.- What day of the week was it? 

12 A Saturday. 

13 o. -Now, did you 90 areund with Mr. 

14 Owens te these varleus plac~s to deliver? 

15 A. All day. 

16 o. Did y•u help ·him while he was 

17 deing this? 

18 A. All day. 

19 o. What was your jeb? What were you .· 

20 to be doinq? 

21 A. I just helped him pull the hose. 

22 o. Okay. And he didn't pay y~u for 

23 that, did he? 

24 A. t~c, sir. 

25 o. Now, tell us something abGut 
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1 this trip you were delivering on the day of the 

2 accident, the time of the accident. Had you 

3 been in th~t tr~ck that day? 

4 A. No, s 1 r o 

5 Before? 

6 A. Ne. 

7 o. How lon9 before the accident bad 

8 yau picked up the truck? 

9 A. I den•t know, just long eneu9h 

10 to take it up there to make that order. 

11 o. Okay. Tell the jury what yeu ·· 

12 remember happening, what yo\1 .did when you drove 

13 up in·your own words. 

14 A. Well, I waited in the truck 

15 until Mr. Owens went up t• see if it was, yea. 

16 knew, ri9ht house or whatever, and se when be 

17 came back and be started down the steps I knew .;. 

18 then that It was the right ene because I have 

19 been with him all day and so I got eut and 

·20 helped him pull the hose. 

21 o. What did you do? 

22 I stood back at the tank ~1th 

23 the end of th~ hose to make sure !t didn't come 

24 cut of the tank. 

25 Q. Did you take the hose up to the 
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1 oil tank at tb~ h•uae? 

2 A. Yeah, I had the nozzle and he 

3 helped me pull the h•se. 

4 o. How long did 1t take to fill it 

s up? 

6 A. About five minutes. 

7 o. ~ell the jury where the truck 

s. was parked. in relationship t-o the slde of the 

9 curb. 

10 A. It was parked right ln front 

1"1• ri9ht ap to the curve. 

12 Q. . Was there any driveway at that 

~- -· 13 house to pull into? ,,_ 
;...~ 

1.4 A. No., none. -· ": 

15 o. After you filled ap .the tenk 

16 with oil, tell the jury ln y•ur ewn words what 

17 happened. 

18 A. Well, Mr. Owens went back and 

19 the man on the sidewalk, the man paid him and I 

20 brought the nozzle back out to ·the truck so we 

21 wouldn't be dragging in the dirt and stuff. 

22 Q. You brought ~he nozzle ba~k. 

23 Where did you put the nozzle? 

2~ A. I laid it down beside the truck 

25 on the grass. 
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1 Q. Okay. Is this the grassy part 

2 that we heard about~ 

3 A. Between the sidewalk end the 

4 street. 

5 o. Would you describe for us hew 

6 you remember that looking, in other w~rds, how 

, wide was the grass and how wide v~s the 

8 sidewalk? 

9 A. The 9rass was abeut three.foot 

10 wlde. 

11 Q. What about the sidewalk? 

12 A. I t was n • t .w h a t ~ .J. r e.g u 1 a r 

;.-~ 13 
~~~ji 

sidewalk. 

14 Q. Okay. Which ~as lar9er, the 

15 grassy part or the sidewalk part? 

16 A. I think the grassy part was, it 

17 looked like it to 18e. 

18 o. When you put the hese up to the ;.;. .. 

19 brou9ht it baek to this 9rass and laid tt down, 

·20 then whet happened? 

21 A. Then Mr. Owens started te push 

22 the button and I hadn't been on that tru~k and 

23 I wanted te watch him so I kind of stepped back 

24 at a little bit 6f an angle behind him where I 

25 could see him. 
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o. And what did you see him doing? 

A. I seen him push the butt•n and 

had the hese up with his other hand on a reel 

like. 

o. Hew much of the hose had he 

guided up into tbe truck before the accident 

happened? 

A. I hadn•t even seen:him move. 

o. He just started? 

A. Just started. 

o. Wbere were you standing in 

relat1•nsh1p te the truck? 

Well, like he is standing here. 

I was just behind him. 

o. Could yeu tell us how many fe~t, 

maybe, ~r inches or what? 
\ 

A. Not over a couple. Oh, you mean 

behind him? 

o. Yes, sir. 

A. Just as close as I could get to 

him 
--

Q. Row for away was that from the 

truck? 

A. -- without getting in his way. 

o. Row far away was that from the 
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track? 

A. Ab•ut three feet, maybe a little 

more. 

o. Were either of you in the stteet? 

A. No, yeu can't roll the hose up 

in the street when 1t'-s up te .the· curb. 

street? 

Q. So neither of you were ln the 

"· 
o. 
A. 

Neither one. 

What happened next? 

Well, the next thln9 I know the 

ear hit us and It knocked me out. It messed me 

up. 

o. 
A. 

Did you get ~truck by the car? 

I reckon I did because there 

wasn't nothing else there. 

o. What happened to yeu on impact? 

A. 

o. 

It knocked me out. 

Did it knoek you any distance? 

·20 A. Knocked me up p~st Mr. Owens 

21. back en the slde. And I was in the yard, I 

22 reckon. 

23 

24 

25 

o. 
A. 

o. 

Were you knocked uncenseious? 

'Yeah. 

find hew long before yeu awoke, 
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·. 
.1 if you knev? 

2 

3 police was there, the paramedics and all was 

4 there. 

s Q. They were. When you woke up, 

6 where did you see. Mr. Klnq's Continental? 

1 Where was that? 

e. A. Up in the back ~f the oil truck 

9 on the right-hand aide stuck up ln there. 

10 Q. Was there any damage to the oil 

"11 truck? 

12 A. Yeeh, bent the bumper and the 

.,... 13 '.:. ..... 
-~· :• 

beck went areun.d and whee.l whe.re you put the 
-~ 

.14 hose up. ·- --
15 Q. Was tbe wheel on that side of 

. 
16 the truck? 

17 A. The wheel ls up in the middle. 

18 o. What kind of damage was there to 

19 that part of the truck? 

20 A. That's what I am talkin9 abeut. 

21 That's where the bumper was bent and all that 
. 

22 back was bent where you couldn't even ro~l the 

23 hose up. 

24 Q. Could you describe the damage to 

25 the jury, where that damage was? 
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Ao On the back on the r!9ht-hand 

side. 

o. H•w did it prevent the hose from 

beinq drawn up? 

A. I reckon, I don't know, but I 

llftaqlne the motor weul.dn • t pull that wheel, the 

drum when you roll the hose on it. 

o. New P eould you ·descr lbe what the 

-weather conditions were that nl9ht? 

truck? 

llghts? 

A. 

o. 

A. 

Q. 

Clear. 

Was the roadway wet? 

Certain of that? 

A. I am pes lt 1 ve_. 

Q. What about the lights on the 

Could you describe if there vere any 

--

A. They were on and blinkers wc~e 

on and everything. 

o. How do you knew ·that? 

A. Because we kept them on daytime 

and all ~nd I seen them blinking. 

0~ Old you see them blinking before 

the 1\Ccident? 

A. Yeah. 
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Q. Did you talk te the pollee 

officer at the scene? 

A. No. 

Q. Did you talk to Mr~ King at the-

scene? 

A. No. 

Q. What was inju.red on .. your body? 

A. My legs. and my bead. 

o. Was your head bleedln9? 

A. Yeah. 

o·. Where did· you. have ·cu:ts·_ .• n_ yo-ur 

bead? 

A. I had one there, put about four 

stitches. in and .b.ig one bac~. th~re. 

they put efght. in tbat. 

I think 

o. What else was hurting y•u, lf 

anyt~ing? 

A. My back was sore a little bit, 

but my legs was bothering me worse. 

o. Did you go to t~e hespltal that 

day? 

A. Went then. 

o. Went then. What did they do for 

you at the hospital? 

~ .. To start with I didn't think 
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1 they were 9oin9 to do nothing and then finally 

2 they came in there •nd that's when they cleaned 

3 me up and put them stitches in. 

4 o. What did you complain to the~ 

5 ~bout at the h•spital? 

6 A. My legs.and my head. 

7 o. M.aybe you c.an describe to the 

8 jury, as best you can, what lt felt· like. What 

9 .did your legs feel like then? . 

10 A. They were hurting. They were 

11 aehl·ng, just a plain aehe. · 

12 o. What about your head and your 

... 13 face?· How d ld that feel? What was wrong wl th 
::~--

1.4 it? Can yeu describe it? 

15 A. That's where I bad the euts up 

16 there in back ef my bead and that vas hurting, 

17 too. 

18 o. When they treated and releas•d 

19 you at the hospital, how did you get home? 

Celled a cab. 

21 . o. Okay. Did you.have to walk 

22 anywhere? 

23 A. No. 

24 o. How did you qet --

25 A. Just q&t in the cab ~nd get out 
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and walk in th• house. 

2 o. You did that? 

3 A. Yeah. 

o. Did you experience any pain? 

5 A. 1\ little bit, but lt didn't 

6 bother me because I figured everthlng would be 

7 all rlqht. They were just bruised •. 

e. o. 
9 you do? 

10 A. I went to bed. 

11 o. Okay. Why did you decide to go· 

12 back to the h•spital three.days later? 

· .. 13 A. Well, the pain got s• bad I 

14 couldn't stand it ne more and my legs dene 
-

15 swelled en up. 

16 Q. Describe fer the jury whet th~t 

17 pain was. 

18 A. It_just plain hurt and I just 

19 got so bad I couldn't stan~ it so I went back. 

20 Q. Were you takin9 ·any medicatic;n 

21. for it? 

22 A. No. 

23 Q. What were you doing for it? 

24 A. Nothing. They didn't give me 

25 nothing. 
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1 Q. 

2 up. Can you descr1b~? Explain to the jury. 

3 A. They swelled all up all the way 

4 up to above my knees, both of· them. 

5 o. Did they have any color to them? 

6 A. They tu.rned a.-little blue,_ ,but 

7 that was about the size of thatG 

8 o. So then yeu went: back to the 

9 -hospital? 

10 A. Yeah. 

11 o. And they put y•u in the hespital 

12 then? 

~~:::~ 1 3 A. That's when they put me and kept 
d. 

14 me three weeks. 
- •. 

15 o. During the three weeks in the· 

16 h•spltal, can you describe what it was like? 

17 A. Pa 1 n. 

18 o. Were you able to welt around 

19 with the pain? Anything that you can tell this 

20 jury that could help them understand what !t 

21 was lik~? 

22 A. Well, the pain I eouldn' t· get 

23 oat of bod and go nQ where and do nothin9 for 

24 myself because I hurt so bad. 

25 Q. Was there eny othP.r pnrt ~f your 
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.. 
"1 

2 A. My back and head wasn•t 

3 b•therlng me then at all. 

4 o. When did they take the stltehes 

5 eut of your head? 

6 ·well, let :me tblnko When I went 

7 back te .the eutpatient•s. parto 

8 Q. Af~er you bad been released frem 

9 the hc.spltal? 

10 A. Yeah. 

11 Q. Did you keep yeur stitches ln 

12 your faee and head the wh•le time you were in 

13 the hospital? 

14 A. Yeah •. 

15 o. What did thoy do for you in the 

16 hespitai while you were ther•? H•w did they 

17 treat you? 

18 A .• They treated me fine, nice 

19 people. 

20 o. Well, I mean, dfd they give~you 

21. medication or give yGu physical therapy? 

22 A. Oh, they made nle get down· and 

23 teach me how to walk aqain after I done laid 

there a while. I didn't have no medication or 

25 nothing. 
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l o. When dld they first let you 

2 start to walk? 

3 A. ~reckon I was in there -~well, 

4 they 9ave me a wheelchair first. I got to 

5 where I eould get in a wheelchair and then they 

6 te&k me down for walking, I reckon, a little 

1 over a week before I got_out. 

8 o. How long did 1t take you t•·get 

9 -lnt• the wheelchair? 

10 Ao t had to pull that thin9 upside 

11 that· bed and jump ln lt. 

12 Q. But how lonq did it take before 

·' 13 .... you were able t• do that? 
. . · 
~ 

14 A. Oh, ever a week befere I ceuld 

15 de tbat. 

16 o. So it took you a week before you 

17 were able to get lnto the whe~lchair? 

18 A. Ri9ht. 

19 o. Were you able t• get out of the 

·20 bed to go to the bathroom or an·y~h 1 nq? :-

21 A. No. 

22 Q. So you "'ere bedridden? 

23 A. Yeah. 

24 o. After you gBlt into the 

25 wheelchair, how long ~as it before you were 
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·. 
"1 able te get up and walk? 

2 A. I had to have a walker. I could 

3 get up and go. on that for a few days and then 

4 they would take me downstairs while I was in 

5 the wheelchair to teach me how to walk in the 

6 walker and then gave me a set of eyutches. I 

7 couldn't do~nothing en:those things. 

e. Q. Where·did you have t•.g• and do 

9 with the walker? 

10 A. Go dewn the hallway and somebody 

11 is with yeu and· after you- do· that·. ene or two 

12 days so many hours, an hour a day er something 

..... 13 like that, then they take you and teaeh you hew 
~-.;. .. ; 

14 to walk ~teps with it. 

15 Q. Yeu say yeu had some problems 

16 with the crutches? 

17 A. Oh, yeah. I couldn't go en them 

18 things because every time I tried to put weight 

19 on my legs I.beard something pop in it. I 

20 couldn't go on them. 

21. Q. Were you ever able to learn how 
. 

22 to use the crutches? 

23 A. No, sir. 

24 o. How did you get around? 

25 A. I ended up on a cane. 
~ 
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1 Q. What kind of cane were those? 

2 A. The metal canes that you can 

3 pull GUt a~d adjust according to your size. 

4 o. Did you have one of them or two-

5 of them? 

6 A. One of them. 

7 o. And how did you -use that?· 
I 

8 A. This girl held Gn te me over 

9 ·there and taught me how to balance myself on it. 

10 Q. During this period of time were 

1-1 y•u -in any pain? 

12 A. Yeah, all the time. 

~~' 1-3 
~.: 

o. When did that pain 9• away? 

l-4 A. The biggest one- -went away fGur -.. -: 

15 or five months later. ~ 

\ 
16 Q. -And what was that? 

\ 

17 A. What? ·~ 

18 Q. The pain that went aw.ay? 

19 A. I mean, the reel bad pain, and 

"20 then it gGt down. I had ·pain. · It still 

21 bethers me new es far as that goes. 

22 Q. So yGu had bad pain for four or 

23 five months? 

24 A. Yeah. 

25 Q. Then how did it get better? 
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"1 What kind of treatment did you have? 

2 A. I would go back over to the 

3 hospit~l every month. 

4 o. You went over ·there once a m&.nth? 

5 A. Yeah. 

6 o. - And were they helping yeu when 

7 y • u went b a c k ever the r e?.; - ·· - ·: _ - _ _ 

$ A. They checked.me ever and see hew 

9 ·I was doing and teld me to get all· the exercise 

10 I ceuld. 

-ll Q. Were you having any problems -

12 with any ether part of your body besides your 

....... 13 legs? 
··-:~ 

~·-

14 A. My back. and_ tbat _was all.· -

lS _Q. Okay. When they took the 

16 stitches out ef your face and head, did you 

17 have any problems with these? 

18 A. No, only problem I got is that 

19 scar I kind ef loek at when I look in the 

20 mirror on my face. 

21. Q. Where is that scar? 

22 A. Right there. 

23 Q. Okay. And does that bother you? 

24 A. When I looked at it and all. 

25 Q. Does it give you any problems, 
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l that scar? 

2 A. Just in personality is all. 

3 o. But other than that you don't 

4 have any problems? 

5 A. Don't have no problems. 

6 Q. What about yGur knee? 

7 A. That gives me trou~le •11· the 

8 time. 

9 Q. What· happened to· yeur knee in 

10 the accident? 

ll A. I den ' t k n a w. · They to 1 d ·_ me· wh a t· 

12 they teld me. I den't understand all that 

13 medical stuff. 

14 Q. What's wrong with yeur knee? 

15 A. Sometimes it.gives eut en me new 

16 and I will fall. 

17 Q. Had_you ever hurt your knee 

18 before? 

19 A. No, not like that. 

·20 o. Ever had any problems with your 

21 knee before? 

22 A. N&. 

23 Q. Can yGu describe what it feels 

24 like now? 

25 A. What it feels like? 
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: 

Q. .Yes, sir. 

A. I ceuld be walking acress there 

and it gees away and I go unless it's something 

I can grab ahold of. 

Q. Does it ever hurt other than 

giving away? 

A • Oh, yeah; -semet fmes ·it ·wakes me 

up·at night hurting my legs. 

Q. How does it de that? 

A. Where it's hurting and throbbing 

at night sometimes.· 

o. Do you have that pain now? 

A. Yeah. 

Q. Have you had ·that pain since the 

accident? 

A. Yeah. 

Q. Did you ever have that type ef 

thing before this accident? 

A. No, never did. 

Q. What about your ~egs that w&re 

broken? Have they pretty much healed? 

A. All but they give away on· me. 

Q. I am net talking about y~ur 

knees now, I am talking about the bones broken 

in your legs. 
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A. Yeah, they don't bother me. 

o. Okay •. Did yeu have any bills for 

your medical treatment? 

A. Yeah, right. here. 

o. Why don't you tell me what they 

are? -.. 

A. This one here is from .. DePaulo-

o. Okay, DePaul Hospital bill. 

A. And I will -give you the whole. 

works. That's where I was injured. 

Q. One is-the hespital bill and 

what is the ether ones? 

You have got emergency room, a 

hespital bill? 

A. That's when I went to the 

--emergency room. 

MR. EARLEY: May we appraach the 

bench? 

THE COURT: Certainly, co.me up. 

MR. BREIT: I wo·uld ask they be 

marked as Plaintiff's Exhibits 1, 2·and 3. 

THE COURT: All right, I will 

accept the DePaul Hospital bill as Plaintiff's 

Exhibit No. 1. And I will staple it together. 

This is, I guess, the bill for the 
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1 hespitalizati•n. DePatil Hospital bill number 

2 two fer $142.30 will be Plaintiff's Exhibit 2. 

3 And DePaul 8Gsp1 tal bill ·in the 

4 amount of $90 will be Plaintiff's Exhibit 3. 

5 

6 BY M R • B R E IT &: 

1 Q. Mr. _Dewald,. .a~ the -time of this 

8- accident you mentioned ~o~ were working at 

9 Campbell's Pa~ing? 

10 
. -

Ye~ '· sir. A. I 
~.1. 0•.. What .was ~yo_ur _sala.ry there? 

12 A. Three fifty an hour. 

~ ... 13 Q. And what would you make a week? 
• .. 

14 A. . . ~verage_ abeut a .hundred and 

15 fo~ty for i full week. 

16 Q. And was that based on a 40~hour 

17 week? 

18 A •. Right. 

19 o. Did that $140 include any 

20 overtime? 

21 A. No, I am pa~d extra fer that. 

22 Q. What type cf hourly wage would 

23 you get for overtime pay? 

24 A. They would pay me the same thing 

25 for overtime. They didn't pay no extra, just 
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1 straight out, straight time for overtime. 

2 Q. As a result of this accident, 

3 w~en was it before you were able to go back to 

4 work and make this $140 a week? 

5 A. About ten months. 

6 o. Well, do you recall th~ ex.act 

,- date that yeu went back to work ·~ ~bout when I , 

8 it was? 

9 A. I don• t know. exact date· I went 

10 back, no. 

1"1~. Q. Well -~~ 

12 A. I have been back a year or •ver 

•.. 13. . ,:.. 
.. :;-: 

a year • 

1.4- o. The accident happened in March? 

15- A.. Yeah. 

1.6. Q. De you recall whether yeu went 

17 back before Christmas or not? 

18 A. N&, it was after Christmas. It 

19 was in '81. 

20 Q. And when you wen·t back to WG:rk, 

21 were yeu able to go back te work after in '81? 

22 A. Yeah. 

23 Q. Did you work at any time during 

24 the period that you were out from the time of 

25 the accident. to when you went back ten months 
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.. 
1 later? 

2 A. No. 

3 Q. Did yeu-have any other 

4 inconveniences or problems as a result of this-

5 accident during this period of time ether than 

6 the pain that yau ·told us about? 

7 A. Well~ no-tr~uble er nothin9. 

8 Q. waa there anything that yeu used 

9 te do that you couldn'.t da-.erdinarily? 

10 A. Well, I ain't got the strength I 
- -. 

11 used .to have. Out~ide of ·that I can de all 

12 right •. 

·· ..• 13 .... ,_ Q. What about during this ten~month 
·" 

14 period, was there:anything that was different? 

15 A. Everything was different. I 

16 couldn't de nothing, -except try te keep me 

17 going areund. 

18 Q. Was there anything in particular 

19 that you couldn't dG that you wanted to de? 

20 A. A lot of them th1ngs. 

21 MR. BREITt ·I don't think I have 

22 any more questions. 

23 THE WITNESS: A whole lot of them. 

24 

25 CROSS EXAMINATION 
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1 

2 BY MR. EARLEY: 

3 Q. ·Mr. Dewald, you have never been 

4 an employee of Bogue Oil Comp·any, _have you? 

5 A. Ne, sir. 

6 o. And you--. never received any money 

7 from Begue Oil Company, have y•u? 

8 A. . . No. 

9 ·o. Yeu were with Mro Owens on March 

10 8th, 1980, merely as his friend and campanian, 

11 is that cerrect? 

12 A. Right. 

. , .... 13 
;#· 

Q • Nc one made yeu go with him, did 

14 they? 

15 A. No. 

16 Q. Yeu went on yeur ewn?~·-

17 A. My own free will. 

18 o. Voluntarily; is that-correct? 

19 A. Right. 

"20 Q. And you had been· with him a 11 

21. day long; is that right?. 

22 A. Right. 

23 Q. What time did you all start that 

24 morning? 

25 A. About nine o'clock. 
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Q. ··Did you take any breaks during 

2 the day? 

3 A. Just time enough to eat and grab 

4 us a sandwich. 

5 o. About how many deliveries did 

you make that day? 

7 A. Twenty. some. 

8 o. -And yeu switched trucks and got 

9 a new truck in the late afternoon, did you not? 

10 A. Right. 

ll o. And that:had a new-kind of fue~ 

12 •11? 

... 13 A • -Right, it had number one. The 
~:: 

14 old ene had.number twe. 

15 Q. - ·Are yeu familiar. with the area 

16 of Tidewater·Drive in which this accident 

17 occurred? 

18 A. Yes, sir. 

19 o. De you drive it fairly 

20 frequently? 

21. A. -I don't drive. 

22 o. Yeu den't drive? 

23 A. No. 

24 Q. DG yGu ride as a passenger in a 

25 car down this area fairly frequently? 
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1 A. Yeah. 

2 o. Are yeu familiar with the kind 

3. of highway that·Tidewater Drive is? 

4 A. Four•way, two ·lanes. each way. 

5 Q. Does it have any feeder reads? 

6 A. No, sir .• 

7 Q. Does it have a~y sheulders where 

8 someone could pull off out of the flow of 

9 -traffic? 

10 A. No. 

11 Q. Dees 1~ have any median 
. 

12 1n~between the seuthbGund lanes and the 

.. 13 :;~ northbound lanes? .... 
~.jo· 

-14 A. Yeah. 

··15 o. .It bas a m•dian between the 

-16 se~thbound lanes and the nerthbeund lanes? 

17 A. Where they can .cut across, isn't 

18 that what you call a median? 

19 o. Is there anything dividing tbe 

·20 southbound lanes from the northbound lanes~ 

- 21 . other than a yellow line? 

22 A. No. 

23 Q. Just a yellow line? 

24 A. Right. 

25 Q. Between the tw~ oppesing lanes 
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of traffic? 

A. Until you get up to a stoplight. 

Q. You are aware ~~well, let me 

ask you this, were you aware on March 8, 1980,· 

that there were no parking signs along that 

area read where you park? 

A. Usually when you are en an oil 

truck like that they usually step and turn 

their blinkers en. How are you geing to 

deliver oil te people that needs eil? \ 

' \ ' \ . o. I understand. My question te yeu 

is were you aware. It dGesn't make any 

difference what.you were doing with respect to 

this questien, I just want te know whether you 

were aware there were no parkin9 signs along 

that street there? 

A. I hadn't paid that mueh 

attention. 

o. Are you saying you didn't know? 

A. I j us t h ad n • t p a ·i d t h a t much 

attention to it. 

Q. Are you aware there are no 

parking signs there now? 

A. Oh, yeah. 

Q. You are aware that they are 
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there nGw? 

A. Yeah. 

Q. You d• know, don't you, Mr. 

Dewald, that it's not ordinary te ~ark in th• 

right~hand lane ef a four•lane highway when 

there is n• shoulder? 

A. I ain't going te argue yeu ain't 

suppesed te. 

Q. And isn't it true that the 

reasen we don•t do that, commQn sense tells us 

if we park in the middle of a highway there is 

a danger? 

MR. BREIT: Objectien, Your 

Honor. 

THE WITNESS: I already teld y•u 

that. 

THE COURT: Just a second. 

MR. BREIT: That•s not a proper 

question. It's asking him to base an Gpinion 

on a conclusion that he would b~ ealled upcn to 

reach. It's a question cf fact for the jury 

that, I think, really doesn't even have any 

relevance to this ~ase. The question is calling 

for an opinion on his part. 

THE COURT: I will sustain the 
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1 abjection. 

2 

3 BY MR. EARLEY: 

4 o. Mr. Dewald, when this truck 

5 stopped in front ef 2515 Tidewater Drive, did 

6 it stop in the right-hand lane of traffic 

7 heading south? 

8 A. Yeah, all the way ever the curb. 

9 Q. As far as you can remember, 

10 would there have been any roem fer a car to get 

11 around that truck in the right~hand lane? 

12 A. Oh, yeah, plenty of roem. 

13 o. Plenty of reom left in the 

14 right~hand lane for a car to get around? 

15 A. It's get to go left to qet 

16 around. 

17 Q. And he would be moving in the 

18 left•hand lane tc de that? 

19 A. Right. 

·20 Q. But a persen cou1dn't have 

21 stayed in the right-hand lane and gotten around 
. 

22 the oil truck, could they? 

23 A. No. How come all them other 

24 people were going around and he didn't? 

25 Q. I understand your concern. I 
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just want you ~o ans~er my question, and I 

think you have. There was ne room, was there, 

for a car to get around that oil truck if the 

car stayed in the rlght~hand ·lane? 

A. No. 

Q. It had te get in the left~hand 

lane? 

A. Ne. 

Q. And that's because the oil truck 

occupied all ef the rlght~hand lane, did it not? 

A. Most of it, yeah. 

Q. Even though it was right up 

against the curb? 

A. Yeah. 

o. Hew leng did yeu sit in the 

truck after the truck parked befere YGU got out? 

A. Until he went up te the do•r and 

talked to the people and then he come back down, 

just a few minutes. 

Q. And you helped h"im out; is that 

correct? 

A. Right. 

Q. You helped him pull the nozzle 

up to the house? 

A. Up to the tank alongside the 
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house. 

o. And then you brought the nozzle 

back to the truck and laid it down on that 

grassy strip between the truck and the sidewalk; 

is that right? 

A. Right. 

o. And you were standing. behind Mr. 

Owens, weren't you? 

A. Yeah, mere er less behind him, 

yeah. 

Q. And you were standing te his 

right, were you net? 

A. Te his left the way the traffic 

was ceming, but we were facing going lefte 

Q. All right. Let's go threugh this 

slewly new. Mr. Owens standing facing the oil 

truck; is that correct? 

A. Correct. 

o. And he was at the very rear 

where the hoses rolled up; is tbat correct? 

A. That's correct. 

Q. So his left would have been 

oncoming traffic? 

A. 

Q. 

That's the side I was on. 

To his right would have been the 
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front of the oil truck; is that right? 

A. Right. 

Q. Now, you were standing behind 

him, were y~u nGt? 

A. Yeaho I ceuldn't get en the 

other side. ··I: -would be. tangled~ up: .in. t.he. he·se. 

Q .• How clese to the truck was he 

standing? 

A. Right up te the: truck .• 

o. Was he standing en that. grassy 

·portien·? -

A. Yeah,· still. en the. ·grass.-

Q. He wasn't en the street, was he? 

A .• No. 

Q. . He was en. the grass and yeu we.re 

behind him? 

A. Right. 

o. And you heard him testify, did 

you not, that you were standing behind him? 

A. I was. 

Q. And te his right, isn't that 

C'orrect? 

A. Riqht, but I was standing on the 

same side the traffic was cominq because he was 

rolling up the hose and if I had been on that 
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side I would have been in the way of the hose, 

right. 

Q. Mr. Dewald, you were in the 

courtroom, I believe, when Mr~ Owens testified, 

were you not? 

A. That's right. 

Q. Do yeu recall his testimony? 

A. Yeah. 

MR. BREIT: I am geing te have 

to ebject. He answered the question. __ -

THE COURT: He just asked him 

did he recall his testimeny._ He hasn't asked 

him to comment on it yet. 

THE WITNESSa Yeah, he just get 

left and right mixed up. 

BY MR. EARLEY: 

Q. So your explanatien ~f yGur 

discrepancy and between you·r testimony or your 

difference between his testimony is that he was 

wrong? 

MR. BREIT: Objection. He· does 

not have to testify. 

THE COURT: I will sustain. He 

can't comment as to whether someone else is 
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wrong or note 

MR. BREIT: Yes, sir, thank you. 

BY MR. EARLEY: 

Q. But it's your contention now, 

Mr. Dewald, that you we:re- b.·e.h ind Mr. Owens and 

to th·e left? 

A. .Yeah. 

·o. Not behind Mr •. Owens and to his 

right, which would have placed you in frant of 

the truck? 

- A. I would have been in the way of 

the hGse relling up. 

Q. And. you wer.e t.hr.e.e feet er mere 

back from the truck,. cer.re.ct? 

A. Something like that, two to 

three feet. Far enough te be behind him where I 

weuldn't be in his way. 

o. And the truck came right up 

aqainst the curb; is that riqht? 

A. That's right. 

Q. So you were at least three feet 

back from the curb? 

A. Yeah, put it that way. 

Q. And when you looked te see the 
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lQcation of Mr. King's car after the accident, 

it was stuck up in the back of the o11 truck? 

A. Right. 

Q. Mr. Dewald, you wen~ to the 

emergency reom the evening of the accident, did 

you net? 

A. 

Q. 

A. 

Q. 

the ·ace 1 dent? 

A. 

Q. 

A. 

o. 
A. 

Q. 

Yeah. 

Did you ge in a rescue vehicle? 

.No. 

Did you move the oil truck after 

Nope, I don•t move it anyway. 

Was the •11 truck moved? 

Yes, sir.-

De you knew who moved it? 

Mr. Bogue •.s san, one e f them. 

When you went home the night ef 

the 8th frem the emergency reem, did you ge 

back to your home? 

A. 

o. 

A. 

I went to Mr. Ow~ns. 

You went to Mr. Owens• home? 

Yeah. 

Q. And he was the individual 

driving the truck that day? 

A. .Right. 
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"1 Q. .Did you stay with ·him ·the whole 

2 time before you came back to the h•spital some 

3 three or four .days later? 

4 A. I couldn't get no where on 

5 account of my legs. 

6 Q. Beg you~ pardon? 

7 A. I ·eGuldn • t get no where on 

8 account of my legs and dewn in N~rview I lived 

9 ·upstairs. I ceuldn't never climb them steps. 

10 o. Hew long have you been working ~-

11 how lorig -had~you ·been w6rking for Campbell's 

12 Pavinq? 

13 
' 

A. About a ·year • 
,:• 

14 Q. ~-Before this accident? 

lS A. About .a ·year. 

16 Q. Abeut a year. Where did yeu work 

17 before that? 

18 A. I worked ~- before that I werked 

19 through the Gperating engineers, mechanic fGr 

20 them. And I was working·with Ti~ewater 

21 Construction, Peter Raymond, Dewitt (phonetic) 

22 and all that on the tunnels. 

23 Q. You have had many different jobs 

24 in the past few years, would that be correct te 

25 say? 
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1 A. Yeah. 

2 o. Before you went back to work for . 
3 Campbell's Paving after this accident, 

4 full~time, did you go back any time before that 

5 and try to werk? 

6 A. No, because I knew I couldn't de 

7 it. 

8 Q. You were carrying on·yeur daily 

9 reutine activities, were you not? 

10 A. Laying areund and sleeping and 

1-1 walking, yeah. 

12 o. That's all you were doing? 

~ 13 A. That's all. 

14 o. Befere you went back to work? 

15 A. That's all. 

16 Q. And your testimeny is you did 

17 that for some ten months? 

18 A. Yeah. 

19 o. Laying around, sleeping and 

·20 walking? 

21 A • And walking, and going to the 
. 

22 hospital. 

23 Q. Did you look for any other work 

24 that might not have required as much strenuous 

25 activities? 
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·. 
"1 A. _I den•·t know ~ny ~th~t work. 

2 o. Did you look for any other w•rk 

3 that might not have requir~d that much 

4 strenuous activity? 

5 A. Y e a h , I ·d 1 d • 

6 o. You did-?· 

7 --A. 

8 Q. What :kinds =•f t~in~~ did you 

9 -look fer? 

lei A. Things I thought I could do 
. 

11 where I could sit around ·and -de ·with my hands.-

12 Q. Mr. Dewaldt I ~ant to g~ back 

~ 13 
:" 

just -one second to wher-e you were in 

14 relationship te this tr~ck. Yeu said you were 

15 at least three foot back trom the truck 

16 standing? 

17 A. Yeah. 

18 Q. Your attorney in his opening 

19 argument made the statement that you were on 

20 the sidewalko That•s, in fact, where you were, 

21 isn't it? 

22 A. Just about right on the edge of 

23 it. 

24 MR. EARLEY: I have no further 

25 questians. 
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1 · THE COURT: Mro Breit, anything 

2 •n redirect? 

3 MR. BREIT: No redirect. 

4 THE COURT: All rig~t, you may -

5 step down and sit with your counsel. 

6 MR. BREIT: That's the 

7 plaintiff's case, Your Honer, and we r.est. 

8 THE COURT: All right 1 ·plaintiff 

9 rests. 

10 MR. EARLEY: I would like tG 

11. make. a motion at this time. 

12 THE COURTz -All right, ·ladies 

1.3 and gentlemen ~£ the jury, if you weuldn't mind 

1-4 stepping back inte the jury roem and we will 

15 bear seme m~tions and as s•on as we can I will 

16 call you backo 

17 MR. EARLEY: If I could, Your 

18 Honor, I have twe er three motions to make in 

19 the alternative at this time. The first one 

·20 w~uld be that the evidence of the plaintiff be 

21 stricken based upon the fact he has failed to 
. 

22 carry the burden of proof te show that any 

23 injuries that occurred to the plaintiff 

24 occurred as a result of the defendant's car 

25 striking pla·intiff. 
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There ·has been unc•ntradicted 

testimeny from·the plaintiff himself that he 

was at least three foot back from the car ~~ 

from the truck toward the house. M~o Owens puts 

him behind him and tG the right which is closer 

to the truck. And whether he is eleser te the 

front or closer tG the-back, I am not sure 

makes much difference at this point, but I 

think extremely important that his testim•ny 

and the testimony ef Mr~ Owens, the only two 

people who have firsthand knewledge of where 

Mr. D~wald was· standing, is that he was at 

least three foot back from the truck. 

- Mr. Breit. in opening argument 
~. .. - . ~ 

put him en "the' sidewalk and Mr. Dewald puts 

himself en the sidewalk on the edge. There was 

ne testi~eny· that Mr. King's vehicle ever left 

the street. The policeman testified that he 

investigated .to find any evidence along the 

curb up te the truck to see if ~he vehicle~had 

ever gone up the curb. He looked fer, I think, 
, . 

scrape marks and tire marks and found none. 

Both of these gentlemen, Mr. Dewald and Mr. 

Owens, both testified although they didn't see 

the impact when they saw where the car was it 
.. 
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was stuck up in the back of the oil truck. And 

I think it would be completely unreasonable to 

try and explain that it ran up on the curb, 

somehow bounced back and went· back into the ·Gil 

tru~k again. That's the only way I see it could 

happen and ne one has ~ffered tha~ as any kind 

of selution. I feel the burden is on the 

plaintiff to show he has gGt tG shew he was hit. 

9 ·He said1 I recken I was hit. Mr. Dewald hasn't 

10 even testified he was hit. He can't say. And I 

11 think he has failed to shew the injuries that 

12 Mr. Dewald sustained as a result of Mr. King 

13 running into him. 

14 THE COURT: Tell me about the 
'= .. - ~ 

15 injuries. We all know that he get injured. I 

16 den•t think that lightning struck him. What is 

17 your explanation for him being knocked eut and 

18 for his cuts and bruises and whatever? I think 

19 he was either hit or making all this up and I 

·20 don't believe the latter at this point. 

21 MR. EARLEY: I certainly agree 

22 there is a question mark, but I don't feel the 

23 burden is ~n the defendant to explain that. I 

24 think that was the plaintiff's burden to 

25 explain that. 
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· THE CO·URT: I'don't want to 

2 steal Mr. Breit's argument, but I seem to think 

3 that he was standing there in a place of what 

4 he considered to be relative safety, he was 

5 watching his friend lead the hose when all of a 

6 sudden defendant's autemebile runs fereibly 

7 intG the rear of the truck. I understand that 

8 the damage was te the right rear. 

9 NGw, whether the truck moved or 

10 whether something flew from the car or radiater 

11 er hese blew or semething, I don't know. But I 

12 think at this point he has sustained his burden 

13 Gf showing that·he was injured and if yeu can 

14 show ~e wasn't injured by an.)'.tgil!g that was. _ 

15 caused by the car hitting the truck, then I 

16 think that burden shifts t• you, but I don't 

17 kn~w what more he can de. 

18 Let's assume poor Mr. Dewald was 

19 killed in this case. Tha~ doesn't mean the case 

20 is necessarily over. Someone ha~ the case. =They 

21 c&uldn't testify as to how it happened, but 
.. 

22 they could put the police officer and the 

23 police officer would say he investigated the 

24 accident and interviewed witnesses and his 

25 report indicates the man was standing two feet 
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.· 
1 from the truck. I will admit that there is a 

2 missing link, but now whether that ·missing link 

3 is so serious th~t I am going to strike the 

4 jury or not I don't knew. Yo~ haven't convin~ed 

5 me of it. 

6 .MR. EAR·LE~Y: · If .we had a 

7 deceased -i-ndividual we would be in a different 

8 ball park and I und~rstand yeur analogy. But 

9 ·here is Mr. Dewald. He did not have any severe 

10 lacerations that you might assume would c•me if 

l.l a car .was goin·g as fast as the speed limit en· 

12 Tidewater Drive or even-ten miles below~~ the 

13 speed limit is 35 ~~ would result, I mean, he 

14 had no lacerations of his legs. The doctor 
~ . ... - . ... 

15 testified t• that. They ~ere merely bruised~_ 

16 THE COURT: He was kn•cked 

17 unconscious from something. 

18 MR. EARLEY: He ceuld merely 

19 have fallen on the sidewalk and hurt his head. 

20 THE COURT:· What· caused him ::to 

21 fall? 

22 MR. EARLEY: That's my point. We 

23 know the car ran into the truck, but no 

24 evidence that it left the pavement and he was 

25 some three feet away. 
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1 . THE COURT: According the 

2 policeman's testimony, the car could have and 

3 did hit the driver. And the driver's legs were 

4 threwn around like a faotballr you know, the· 

5 legs flying. I dGn 1 t know. I think he has get 

6 enough to g• tG the jury right now. Let me hear 

7 you now, Mr. Breit, which is, I am sure, bett~r 

8 than mine. 

9 MR. BREITs The Court h8S te 

10 eensider the light most favorable to the 

11 .. plaintiff at this point in the case and· the 

12 C•urt can't ignore the fact that my burden is 

13. enly by a greater weight of the evidence. And I 

14 think I have established that without questien. 
w: . •. - . ~ ·-

15. But if we leek at all of the circumstantial 

16 evidence in the case it becomes everwhelming. 

17 We have an accident. We have an injury. We have 

18 the testimony that these injuries thBt he 

19 received were consistent with a strike and a 

·20 blow. We have them at the scene· of the time of 

21 impact and there was absolutely nothing wrong 

. 
22 with them and the Ceurt and jury can reasonably 

23 infer from those circumstances that that was 

24 the sole proximate cause. 

25 THE COURT: Does it go as far as 
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l res ipsa loquitur? 

2 MR. BREITz It deesn't ge so far 

3 as res ipsa loqu~tur, but under the 

4 c i r cum s t a n c e s t h 1 s p l a 1 n t i f f ·does _no t have a 

5 duty to pr•ve absGlutely that this car hit him. 

6 If he was hit ·.and d1dn·' t. actually see the car 

7 hit him ~~ 

8 - THE COURT: Why weuldn't it g• 

9 -as far as res ipsa loquitur? 

10 MR. BREIT: Res ipsa is a 

11 situation where-the defendant has exclusive 

12 contrel of -'"' 

- 13 ... THE COURT: .of his car. 
;.c-

14 MR. BREIT: Or his injury Gr the 
~ .... - ~ 

15 product t~at causes the injury and it weuld ~at 

16 happen but for semethin9 that was in his 

17 exclusive contrel. 

18 THE COURT: Was the car in his 

19 exclusive control? 

20 MR. BREIT: The ~ar was in his 

21 exclusive control but the plaintiff wasn't. 

22 THE COURT: The plaintiff· 

23 doesn't have to be in his car. 

24 MR. EARLEY: Can I make anQther 

25 point? 
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. THE COURT: Do you want to go on 

or take them in order? 

MR. EARLEY: In &rder, but I 

have one mere point. 

MR. BREIT: All the 

circumstances indicate. by greater. weight ef the 

evidence that that was the preximate cause ef 

the accident and, therefere, we are entitled to 

proceed. 

MR. EARLEY: One more point, 

Judge, if I c•uld. And that gees back te a line 

of questioning I had with Dr. Devereux on cress. 

The big injury he got in this 

case was the legs, I mean, yw:o.u .. 9~t the head a!ld 

two lacerations, but the big injury we have ~re 

the fracture to the fibula. And one. of the 

things I brought out en cross with Dr. Devereux, 

be has in his first paragraph of, what I would 

for lack of a better word label summary, 

ad m iss i on and d 1 s c h a r g e summary·, r e ad in g the 

second paragraph he had been seen at the time 

of the accident with facial abrasions and 

contusions and these were treated and evaluated 

but had not complained of leg pain at that time. 

THE COURT: But he did testify 
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1 today he cemplained of le9s and head, did he 

2 not? I am just asking counsel. 

3 MR. EARLEY: I am not sure. He 

4 may have. 

5 THE COURT: It's my impression ~-

6 no, wait, wait, wait, held on. You may be right. 

7 I was looking at the wrong test!meny. I was. 

8 loeking at tbe.3/12/80. 

9 MR. EARLEY: It's when he came 

10 back on 3/12, of caurse, he had this cemplaint 

11 on legs and that's when the x~ray was taken. 

12 . THE COURT: I don 1 t have 

13 anything in my netes from Dr. Devereux stating 
.. -

14 there is anything. in the medical report of 
~ . .. - : 

15 3/8/80 that he cemplained ef his legs. 

16 MR. BREITi Yes, sir, but the 

17 doctor testified previously h~ did complain ef 

18 his legs on 3/8/80 and, in fact, although not 

19 in evidence, .it • s in the reports and the 

20 plaintiff himself ~· 

21 . THE COURT: Mr. Dewald testified 

22 his legs and head hurt him. 

23 MR. BREIT: And so did the 

24 police officer. 

25 MR. E~RLEY: One of the things 
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we have to keep in mind. He testified te that 

but he went h•me and he was hGme for three or 

four days. And then we get him coming back feur 

days later with fractured legs. 

THE COURTr Let.me i~terrupt. I 

had Officer Biernat saying that plaintiff was 

an elderly man complainin9-of leg·and head 

injuries and he was taken to the hospi~al. Se I 

think apparently frGm Officer Biernat he 

cemplalned of leg and head injuries at the time. 

He, himself, has stated on.direct that his l~gs 

hurt him at that time. And I think you have got 

to realize that this gentleman was out of his 

element when he went to the Jt.e~p~tal and he. m_ay_ 

not have complained that they didn't give him 

the care that he would have·expected or wanted, 

but he got sewed up and he thought he was cured 

and the next day he went home and apparently it 

was the difference between what ~~ three days? 

MR. EARLEY: E i g·h th through ~12th •· 

THE COURT: Four days, and his 
. 
legs were hurting, he testified; that there is 

no evidence that he was running around or in 

any other accidents. The doctor testified that 

his legs were swollen, as he did, and that the 
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i. swelling ceuld .have been for a ce·uple of days. 

2 I think that from the evidenee that we have got 

3 to assume that t~ose legs were fractured. New, 

4 it's not like they were cut •ff or not like · 

5 there was cempeund fracture $r sGmething like 

6 that, but he did have a fracture. 

7 :··MR.: EARLEY 1 ~we wo.uldn '-t .take 

8 issue with that. I think the medical reports 

9 ·are clear when he came back on the 12th he had 

10 a fracture. 

11. THE COUR'r: . But ·.tbe ·evidence is· 

12 sttong.he complained ef his legs bef~re and 

-· 13 
.~ 

there is no evidence that he did anythin9 else. 

1.4 .. MR •. EARLEY:-. -=In .. the intervenin_g 

1.5 time. 

16 THE COURT: ·There is no 

17 intervening cause here. He hasn't been in 

18 another accident. 

19 MR. EARLEY: That's true and I 

20 will not argue evidence not bef~re the Ceurt. 

21 But I think just taking the facts of this leg 

22 injury that started cut some minor and yet four 

23 days later protruded to a fracture --

24 THE COURT: That's not unusual. 

25 Most whiplashes people don't grab their neck 
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immediately and rush to the hospital. Most 

football players go out and celebrate their 

victory the night and next day have a hard time 

getting out of bed. I don't think that's 

unusual. I think that there has been plenty ef 

e v l d en c e that he h u r t h i s 1 e 9 s • · The_ . p_o l ice 

officer testified te it. He testified te it, 

the dector testified to it that hi~ injuries 

were ~~ that he had the l~g problem and yet he 

had other problems caused by somet.hi.ng •. I think 

we have to assume. that that .something was a c·a·r 

striking the back of the tr~ck and either the 

truck moved forward and. he 9et hit or he was so 

close that be got hit er so~e:t~l~g hit him •. Y_ou 

just don't get knocked unconscieus and have 

stitches in your head an~ fractured legs 

because the sun came out. 

MR. EARLEY: I agree,. Judge. And 

the only other thing is in the metiGn for 

judgment their allegation is th~t this vehi·cle 

driven by Mr. King struck the plaintiff. And I 
. 
just dGn't think he has carried the burden of 

showing that he has. 

THE COURT: What if this motor 

vehicle driven by Ring struck some part of the 
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1 vehicle, the truck, and that part of the truck 

2 hit him? That doesn't cause me any concern. 

3 MR. EARLEY: But been no 

4 evidence as to what and cert~inly ~een ne 

5 evidence it was the car as they claimed. It 

6 could be merely Mr. Owens falling back inte Mr. 

7 Dewald. They could have certainly pled :it that 

8 way. 

9 THE COURTt I think they really 

10 don't know.· 

11 MR~ EARLEY: But·their 

12 allegatiGn.ls certainly defensive. At the time 

13 the defendant di~.carelessly and.negligently 
::~· 

14 did eperate.his motor vehicle and the _same was 
~ . -

15 caused to strike the plaintiff. 

16 THE COURT: Well, I think at 

17 this point I have got to assume that that's 

18 exactly what happened. He was standing close 

19 enough to have been struck. If the truck had 

20 moved forward, if we had eviden~e of that, ~that 

21 would be easy. 

22 MR. EARLEY: Our evidence· is 

23 that it was in gear. 

24 THE COURT: I think a heavy 

25 Lincoln Continental going whatever the speed it 
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1 is has 9ot enough weight it could cause some 

2 damage. At this point, I am going to overrule 

3 your motion. I knew you are getting close, but 

4 at this point I am going te ~verrule your 

5 motion. 

6 MR. EARLEY: Can 1 talk you intG 

7 some mere? 

8 THE COURT: Let me be sure that 

9 I have get all your motions. 

10 MR. EARLEY: That's just my 

11 first one. · 

12 THE COURT: You wanted to strike 

.... 13 ... the evidence because ~-
: ;,.!•. ~-

14 MR. EARLEY: Failure to. ~arry 
~ -

15 the burden of shewing ~· 

16 THE COURT: That the defendant's 

17 ear struck the plaintiff? 

18 MR. EARLEY: Correct. 

19 THE COURT: Okay. And you had 

'20 another one. 

21. MR. EARLEY: My second is eur 
. 

22 assumption of risk that we began to discuss in 

23 chambers. 

24 THE COURT: I have looked into 

25 that and thought about it and I will let you 
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1 Virginia cite .c;.n that, but I will give you my 

2 copy. 

3 THE COURT: I will be glad te 

4 read that. All right, any further motions? 

5 MRo EARLEY: I dGn't believe so 

6 at this time, Y~ur Honor~ 

7 THE COURTs_ All right. I think 

8· we can ge ever a little further. Sheriff, why 

9 don't we bring the jury back and let the 

10 defendant pr•ceed. 

ll. All right, Mr. Earley, you have 

12 got s~ven jurors. 

~·· . 1.3 .... MR~ EARLEY.¥ The defendant would 
;,. 

14. new call ·Mr. James King, .-the'= .d~f~ndant •. 

1.5 

1.6 JAMES C. KING, 

17 the Defendant, having been first 

18 duly swern, was examined and 

19 testified as f•llows: 

20 

21 DIRECT EXAMINATION 

22 

23 BY MR. EARLEY: 

24 Q. Mr. King, would you please state 

25 your full name for the Ceurt? 
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1 A. J. C. King. 

2 Q. And, Mr. King, are you a 

3 resident of Nerfolk, Virginia? 

4 A. Yes, I amo 

5 Q. What is your present address? 

6 A. I live ·2832 .Feb ian Ave.n.ue. 

7 Q. What se~tien of Nerfolk is that 

8 in? 

9 A. Febian? Liberty Park·. 

10 o. H&w old are you, Mr. King? 

11 A. Fifty-four. 

12 o. And are you empleyed at the 

;· 13 present time? 

1.4 A. Yes, for the City of Norfolk. 
'!' . •. - . "! 

1.5 o. And where .do you work for the 

16 City of Norfolk? 

17 A. I work at Calvary Cemetery. 

18 Q. At Calvary Cemetery. -Would you 

19 tell the jury just very briefly what you do at 

·20 Calvary Cemetery for the City o~ Norfolk? ~ 

21 A. I cut grass, I drive the truck 

22 and I drive· the tractor and I dig graves· and I 

23 C'over up graves. 

24 Q. Mr. King, how long have you 

25 worked for the City of NGrfolk in this capacity? 
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A. Ge1ng on 14 years~ 

2 Q. Have you ever been fired or laid 

3 eff from yGur job during that time? 

4 A. Never have. 

5 o. You have been reporting to work 

6 every day? 

7 A. Every- day.· 

e Q. Do you eccasionally work on 

9 Saturdays? 

10 A. If that happen tG be one of my 

11 Saturdays, long weekends~ : 

12 Q. You work every other Saturday? 

13 A. :Other Saturday. 

14 Q. Do you work a-=t· <;;a~vary Cemet~r~ 
. . 

15 on every other .Saturday? 

16 A. Every Gther Saturday. 

17 Q. Were you working on the Saturday 

18 of March 8, 1980? 

19 A. I certainly was. 

20 o. Do you remember ~hat day? 

21. A • I do, how well I do. I had that 
. 

22 accident. 

23. Q. All right. What time did you get 

24 off work that afternoon, Mr. King? 

25 Four-thirty. 
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1 A. . Ne, I didn't de anything else. I 

2 spent abeut five minutes and then went back. 

3 Q. After you helped him with his 

4 groceries, wh~t did you do then, ~r. King? 

5 A. I went· back and got in my car. 

6 Q. When you got in your ear, where 

7 were you planning on going then?· 

8 A. Gelng back to Tidewater. Drive. 

9 Q. And what was yeur ultimate plan? 

10 Where did you want to get to?. 

11 A. Going heme. 

12 o. All right. And h•me is in 

,.~. 13 
:;· 

Liberty Park? 

14 A. Liberty Park. _ . 
~. .. -

15 Q. Now, you said you were geing to 

16 get back on Tidewater Drive; is that correct? 

17 A. Yes, sir. 

18 o. Where would you go on Tidewater 

19 Drive te get to Liberty Park? 

·20 What would· have been y~ur next 

21 . turn? 

22 A. Be on the left-hand side.· 

23 Q. What street would that be? 

24 What's the name after you got on Tidewater 

25 Drive and you were geing to your home at 
.. 
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Liberty Park? 

2 A. Uh-huh. 

3 Q. On what street would you turn 

4 off ef? 

5 A. Oh, Church· Street, I mean, 

6 Princess Anne .Road. 

7 o. Princess Anne Road. And would 

8 Princess· Anne Read take you down toward your 

9 ·heme in Liberty Park? 

10 A. Yes. 

11 o. When·· you got back on Tidewater · 

12 Drive, were yeu heading seuth tGward Norfolk er 

13 north toward Ocean View? 

14 A. NG, sir,. I was heading_ south. 
~. .. - . . -

15 Q. And is that toward Nerfolk? 

16 A. Yes, sir. 

17 o. When yeu got $n Tidewater Drive, 

18 were you in the right~hand seuthbeund lane or 

19 the left~hand southbound lane? 

20 Left-hand ·side. · 

21 Q. Are you sure? 

22 No, right-hand side. 

23 Q. You were in the right-hand side. 

24 Is that the side closest to where the 

25 residential houses are? 
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A. Yeaho 

Q. As you were traveling down 

Tidewater Drive in the right~hand lane, did you 

ever switch lanes? 

A. Ne, uh•huh. 

Q. Now, as-yeu were going down 

Tidewater Drive, did you .see anything :unusual? 

A. The only unusual thin.g I see 

when I leo ked up I see this huge truck. 

o. What kind of truck was it? 

A. It was an oil truck. 

o. And where was it? 

A. Sitting on the side with ne 

ligh_t~ en ito I didn't see a[t.Y .. 1 ~ ghts. 
'! 

Q. What lane was it in? 

A. The right•hand .side. 

o. It was in the right~hand lane? 

A. Le ft ... hand lane ~.;.;. ri9-ht~hand 

lane, yeah. 

Q. Is that the lane· you were 

driving in? 

A. Yeah. 

Q. When you first saw this truck, 

Mr. King, approximately how many feet were you 

from it? 
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i A. .Fifty feet from ito 

2 Q. And when you first saw it, what 

3 did you do? 

4 A. I applied my brakes and I seen 

5 that I was geing te hit it anyway and I just 

6 s k i d d e d r ig h t en in to ·the t r u c k • I co u 1 d n • t 

7 help it. 

8 ~Q. Was there any reason why you 

9 didn't try to turn into the left~hand lane and 

10 go around it? 

11 A. Th~ reason I didn't was the 

12 traffic was coming. ·And if I had ·went out ·there --

.I 13 ··0· I -understand. Describe to me .. 
14 ,., hat p a r t o f yo u r c a r h i t t h~e. ~ 1 ~ t r u c k • 

15 A. My ho~d. My heod. My whole front 

16 me-ssed up. 

17 Q. Did you hit the oi 1 ·truc·k 

18 straight on? 

19 A. Like that. 

20 o. All right. When you first saw 

21 that oil truck, when you first saw it, did you 

22 see any people standing near it? 

23 A. I didn't see anybody. 

24 Q. After the accident? 

25 A. After the accident then I seen a 

168 

BIGGS AND CHESHIRE 



163 

1 whole lot of peeple. 

2 Q. All right. You saw a whGle lGt 

3 of people? 

4 A. Yeah, standing· inve~tigating.· 

5 Q. Mr. King, when this accident 

6 happened was it dark? 

7 A. It was dark, dark eneuqh to have 

8 on lights. 

9 Q. And did you have on your 

10 headlights? 

11 A. I had on my headlights. 

12 Q. Had it been raining earlier that 

:.·. 13 day? 

14 A. It had ~een raining earlier in 
'= h - ~ 

15 the day. 

16 Q. As far as yeu can remember, was 

17 the read wet or was it dry? 

18 A. Damp as far as I can .remember. 

19 It was damp. That's been a long time ago. 

·20 Q. I understand. Wh~n the impact 

21 occurred, when the collision occurred, were you 

. 
22 hurt at all? 

23 A. No, I just had a little scratch. 

24 I didn't need to go to no doctor for it, I mean, 

25 the hospital. 
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1 o. You we~e pointing teward your 

2 head? 

3 A. Yeah, right there a little spot. 

4 o. And what did that come frem? 

5 A. Windshield, I bumped my head on 

6 the windshield. 

7 Q. Did yeu have to. go_ to the 

8 emergency_ reom? 

9 A. No. 

10 Q. Did you go to any dector? 

11 A. No• 

12 MR. BREIT·:.· Object 1 on.; . Yeur · 

~ ... 13 Honor. It deesn•t have any relevanc~ to this 
r· 

14 case. 
~ . .. -

15 THE COURT& What relevance dees 

16 it have that he:was not hurt? 

17 MR. EARLEY: I ~m net geing to 

18 pursue it. I withdraw the question. 

19 

20 BY MR. EARLEY: 

21 Q. Was your car towed away after 

22 the accident? 

23 A. Yes, sir. 

24 Q. Yeu were unable to drive it; is 

25 that correct? 
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1 A. Yes, sir. 

2 o. After the accident occurred, did 

3 yeu get GUt of your car or did you remain in · 

4 yeur car? 

5 A. Yes, sir, I got out of my car, 

6 but I didn't see nobGdy hurt~ 

7 Q. All right. Did you talk to the 

8 policeman? 

9 A. I talked with the policeman and 

10 that was the only one. 

11 Q. Did he ask yeu how the acciderit 

12 happened? 

13 A. Yes. I told him. 

14 o. What did you ;~~l_him? 

15 A. I tGld him that I put on brake 

16 and my car just skidded int• the back of tha 

17 truck. 

18 Q. Did you 9 i ve him any .reason as 

19 to why yeu didn't see the truck any earlier? 

·20 A. No, becaus~ the ~eason why I 

21 didn't see the truck I was looking and when I 

. 
22 leoked up I was too close on the truck and I 

23 just couldn't stop. 

24 Q. Did you tell him that you didn't 

25 see any lights on the truck? 
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1 A. .I told him that. 

2 Q. Mr. King, as you traveled heme 

3 from work and after dropping ~ff Mr. Dowgie 

4 daily, do you drive down thi• section of 

5 Tidewater Drive? 

6 ·A. All the· time. 

7 o. Are .. yo.u famillar with the 

s section ef.highway where the accident occurred? 

9 A. Yes, sir. 

10 o. You are? 

l"l' A .• - Y e s , s i r • 

12 Q. How many· lat~es ef traffic are 

.: 13 there. at this. peint? 
~-·~ .. 

14 A. Two lanes s•uth and two lanes 
'!'. .. 0 -

1 s- north. 

16 o. Is there any feeder lanes in 

17 that area? 

18 A. No, no feeder lanes. 

19 Q. Are there any shoulders for cars . 

20 to pull Bff on the side? ~ 

21 A. No. 

22 Q. Are you aware, Mr. King, or do 

23 you know if there are any sort Gf signs ala.ng 

24 the side of the street? 

25 A. Yes. 
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Q. . What kind of signs are along the 

side of the street? 

A. Ne parking sign but for a part, 

though. 

Q. Okay. And are they all up and 

down that area of Tidewater Drive er just ene 

there? 

A. One there and ene here. 

Q. All right. Sa your testi~ony is 

there is more than one? 

A. Yeah. It•·s two of them. · ·· 

Q. Do you normally expect to find 

ears or trucks parked in the right~hand lane of 

Tidewater Drive? 
~. -

A. Not like that. 

Q. In all the months and years that 

you have been driving it, have you ~ome up on 

any parked cars parked in the middle of 

Tidewater Drive? 

MR. BREIT:· Obje·ction. I dora' t 

know what that has to do with this accident. 

THE COURT: What's the reason 

for your objection? 

167 

MR. EARLEY: I am trying to show --

THE COURT: I am asking what's 

173 

.BIGGS AND CHESHIRE 



168 

the reason for. his objection? 

2 MR. BREIT: The objectiGn is 

3 what may have happened in all the years this 

4 gentleman has been driving h~s abs~lutely 

5 nothing to do with what happened on the day of 

6 this accident. 

7 THE COURT:. It gGes te what he 

8 was expecting.and how familiar he was with the 

9 ·neighborhood. I will allow the. question. 

10 

11 BY MR. EARLEY: 

12 o. Mr. King; let me ask you the 

13 questien over again. Because you knew there 

14 were no parking signs there~.i~ ~11 of yeur 

15 days of travel up and down this r•ad, had yo~ 

16 ever seen cars parked in the middle ef 

17 Tidewater Drive on the right~hand lane? 

18 A. No. 

19 Q. Were you surprised when you saw 

20 this truck sitting there parked? 

21 A. I was, I was. 

22 Q. And what's the first thing you 

23 did as soon ~s you saw that truck? 

24 A. Apply my brakes and then started 

25 skidding. And I seen I was going to hit it so I 
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1 just mashed and went on and skidded in there. 

2 Q. I believe I asked you er you 

3 testified, Mr. King, that you didn't see any 

4 lights on this truck. Do you ·feel like if there 

5 had been lights on this truck y~u would have 

6 seen them? 

7 MR. BREIT: Objectien. 

8 THE COURT: Sustainedo 

9 MR. EARLEY: I have no further 

10 questiens. 

11 MR. EARLEY: Mre King, answer 

12 any questions Mr. Breit.miqht haye fer you •. 

13 

14 
~ . ·- -

15 CROSS EXAMINATION 

16 

17 BY MR. BREIT: 

18 Q. Mr. King, what time did you 9et 

19 eff work on this particular day? 

. 20 A. Four-thirty • 

21 Q • And what time did the accident 
. 

22 happen? 

23 A. The accident happened about 

24 six-thirty. 

25 Q. And do yeu remember testifying 
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A. .Messln~ with~~ waiting fer the 

man to get straighten ab•~t the address where I 

went in the back of the truck. 

Q. Didn't go anywhere else? 

A. No·'· .. didn't ge anywhere else. 
·-.. •• 0 

.··. ;-~· · · ... _Now, ho.w fe.r as yeu c.eme dewn 

.:··.··:·Tidewater Drive to the se~ne of the accident de 

yeu have a ·clear .view down Tidewater Drive? 

A. Yeah. 

o. Hew far? 

A. All the way up .te ·the stoplight. 

Q. ~ hundred yards? 

.:A. _Sure • 

Q. More than. that, twe hundred 

yards? 

A. Yeu can see a steplight a l•ng 

way. 

o. Three hundred yards? 

A. Yeah, ab~ut tw• hundred yards. 

Q. As you approache~ the scene :of 

the accident you could see ever two feotball 

fields straight ahead of you, couldn't you? 

A. I didn't see that truck, though. 

Q. De you remember testifying ~-

well, you testified that you didn't see the 
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1 truck until you were 50 feet away frQm it? 

2 A. That's right, I didn't. It was 

3 dark. 

4 o. You didn't se~· the lights, did 

5 you? 

6 A. No, no,-.weren't no lights on the 

7 truck. 

8 o. But you didn't see any lights? 

9 A. I didn't see none. If there was 

10 any on there it was so dirty I couldn't see 

11 them .• 

12 o. You are testifying you only saw 

13 the truck 50 feet away? 

14 A. I only saw the truck. '= . .. ~ 

15 Q. Why didn't yeu see the truck 

16 before you were SO feet away if you had three 

17 hundred yards ef clear shot? 

18 A. Because I just didn't see it, 

19 that was all. 

·20 Q. Do you remember testifying under 

21 oath when I tGok your depGsition ever a year 

22 ago? 

23 A. Yeah. 

24 Q. And would your recollection of 

25 the events that occurred be more fresh in your 
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"l was a truck in front ~f you? 

2 A. The truck was sitting there and 

3 I was leoking at the light and loGked up and 

4 when I looked over to the light th~re was the 

5 truck. And I couldn't pull around the truck to 

6 go around it because some traffic was coming. 

7 Q. Mr. King, you pled guilty to 

8 this offense in traffic Court, didn't you? 

9 A. Well, I guess I am guilty. 

10 Q. But you did plead guilty~ didn't 
.. 

11 you? 

12 A. I mean, I actually didn't see 

13 
.i 

the truck until I got up on him. 

14 .MR •. BREIT: I have ne further 
~ 0 ... • ·-

15 questiens. 

16 

17 REDIRECT EXAMINATION 

18 

19 BY MR. EARLEY: 

20 o. Mr. King, do you· knew what it 

21 . means to plead guilty? Do you know what it 

22 means to plead guilty? 

23 A. I am no, I ain't guilty. Is 

24 that what it means? I am messing up. 

25 Q. When you went to Traffic Court 
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did you tell the Judge, yes, I am guilty? 

A. No. 

o. What did you tell the Judge? 

A. I teld him I wasn't guilty ef·· it. 

Q. All right. Mr9 Breit just asked 

you when you were going dewn Tidewater Drive 

whether you saw the green light at Lindenwood. 

Yeu did see the green light, didn't yeu? 

A. Yeah. But I didn't see the truck. 

o. I understand. And the green 

light was right in front of yeu, was it not?-

A. Yes, sir, right in front Gf me. 

You didn't have ·to l.oek to the 

left er to the right to see the green light, 
~ 0 - • 

did you? 

A. No. 

MR. EARLEY: I have no further 

questions. 

MR. BREIT: No further questiens. 

THE COURT: You ean step down, 

sir. 

MR. EARLEY: The defendant has 

no further witnesses. 

THE COURT: All right. 

MR. BREIT: We have no rebuttal 
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·. 
'1 truck was only.. SO feet away when he saw it, 

2 e•nsidering the fact he had his lights •n, be 

3 is guilty of negligence as a matter ef law. The 

4 statute requires three hundred feet of 

s illumination. He can't get around it. 

6 _THE COURT:_ Well, be said· that 

7 he had his lights on and he sa~d he did net 

8 have his windshield. wipers en and that he was 

9 able to see the vehicle just SO feet away. New, 

10 whether the. jury advised. that or net. I don't 

'1'1 knGw, but I w.i-11 let· that questien· go-t&·. the 

12 jury •. 

t 13 MR. BREIT: I would ~- well, we .. 

14 ~ill get into that in .instructions •. 
'!" . - -

15 THE COURT: I noted your 

16 objectien and exceptions te my ruling. 

17 MR. EARLEY: I have a motion to 

18 make at this time. Judge, it's not a new metion .... 

19 I would simply renew the motions that I made at 

20 the closing of plaintiff'·s argument. I want te 

21 . ask Your H~ner te enter judgment for the 
. 

22 defendant. because the plaintiff has failed to 

23 carry the burden of proof to show that the 

24 injuries that Mr. Dewald complains of, 

25 specifically the leg injuries, were not caused 
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by Mr. King's car striking Mr. Dewald as was so 

alleged in their motiQn fer judgment. I den•t 

think he has shown that was the -~ that was 

indeed the case. 

And, secondly, I would renew my 

motion that the Court -find as ·a matter of law 

Mr. Dewald assigned the risk and -is barred fr•m 

recevery in this case. 

THE COURT: All. right. I am just 

reading from Amusement Slides Corperation 

versus Lehman, 23 2 Southeast 2d, · 80 3, which; ·· 

very interestingly enough, happened in this 

very courtreom and Judge Harper held that 

evidence as to whether plaintiff was guilty 
~. - -

assumption of risk was for the jury and the 

Court affirmed it and I agree with Judge Harper 

and I am going to rule the same way. I think 

not to be brought into this case, I den't know 

this is a little different than amusement park 

case, I den't know that this pl~intiff knew 

there was a risk. I don't think there is any 

evidence today there is a risk of standing 

beside an oil truck that is parked beside a 

street gff-loading, I don't think there is 

anything ventureseme about that. I don't think 
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.· 
l there is any evidence certairily that he 

2 appreciated that there was some risk. 

3 MR. EARLEY: I would, if I could 

4 respend to that, just call your at~ention te 

5 the fact he did say -that although he did net 

6 know oi- • d i d n • t rea 11 z e a t t-he t 1m e no par k l n 9 

7 signs were there, -he- .realized ~-~ 

8 THE COURT: He knows lt nGw. 

9 MR. EARLEY: Right, but he als• 

l-0 said he realized at the time that &ne sheuld 

11- not park on Tidewater Drive there in that 

12 rigbt~hand lane. 

13 And, Judge, my feeling is there 

14 certainly -is a danger in parking a car •f any 
~ . .. - . . 

15 kind, especially a truck that is oversized in 

16 the middle of a fGur•lane -highway when there is 

17 ne feeders and sheulders. It's one thing te 

18 argue that they de that because they have to 

19 render the service. And for the sake of 

20 a r 9 u men t 1 e t ' s say t h a t • S· t r u e j us t a s a f f r e 

21 truck would have to stop there. 

22 THE COURT: Or moving van· ar 

23 almost any delivery truck. 

24 MR. EARLEY: Exactly. That, 

25 however, dGes not ·mean it-'s not a dangerous 
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activity. It simply ~~ all that says is that it 

is ~# well, let me back up for a second. I lost 

my train of thought. Whether a fire truck had 

p a r ked the r e or not or an o 1 1" 0 t r u c ok , the fa cot 

that it's in their course of business doesn't 

necessarily make it net dangerous. Yeu gave the 

illustration ef if a fire truck had $te~ped 

there and someone came up te ebserve would they 

-be guilty ef assumptien ef risk? Maybe net, 

but I think, Judge, it's different -when the 

fire- truck· leaves the fire statie.n -if semeoneo 

says I would really like to go along for the 

ride ·because I am interested in ho.w you fight 

fires and hew things happen 'n4 -~e ge~s aleng_ 

for the ride and standing at the back of this 

fire truck in the middle ef a feur~lane highvay 

and the fire truck get~ hit. If you can shew 

that that man knew that parking a v~hicle, 

whether it was necessary or not, created a 

dan 9 e r , and . I t h 1 n k M r • Dew a 1 d ·t e s t i f 1 e d to 

that when he said although I didn't know there 

were stop signs there at the time I knew· one 

shouldn't park along Tidewater Drive there, if 

we can show he knew that, I think it's enly 

reasonable to infer he. knew it was a danger to 
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park in the mi~dle e! the highway and the 

danger that he knew ef, the enly danger that 

could result is ·not a danger of semething 

falling on the truck er hitting it from the 

sides, the danger of stopping along the main 

highway is precisely ~.rear~end colllsien. 

~ -THE COURT& . That would certainly 

MR. EARLEY: Exactly, and that•s 

the only one_we are arqu!~g. I don't personally 

see any others. 

THE COURT: I am nGt sure he 

would think it was a danger te stand in the 

~ 1 dew a 1 k the r. e • F o r instance t;",. ~ ~ill gi v e y ~ u. __ 

the e~sy_~iample. If he and his friends 

decided te just stop the car and park there and 

sit in the car :and talk and the·y were hit frem 

the rear, I think it would be a lot easier. I 

think if friends come aleng and stop the car 

and let him get out, I think th·ey have got :-a 

right to do that, although there is a 

no-parking sign. I don't think that he would be 

assuming the risk of being struck once he got 

out of the car. He would certainly have seme 

risk as he is sitting there. 
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1 MR. EARLEY: I agree, the risk 

2 would net be as great. I think y&u are correct. 

3 But I certainly think when traffic is going at 

4 the speed it goes on Tidewate·r Dr!_ve the limlt 

s is 35 and seme pe~ple traveling fast or slower 

6 that there is cer·tainly a zone there of danger. 

7 THE COURT: I think that's-going 

8 to be a jury question for you to ar9ue as to 

9 ·whether or not yeur man was negligent. The 

10 driver of the oil truck and the oil truck 

11 c•mpany is not bef•re us. today. I think -the=--· 

12 issue is very limited as far as this ·case.is · 

13 .. cencerned is was the defendant negligent and 

14 was his negligence the proximate cause of ·the 
~. .. - 0 ~ 

15 accident. And I think it's that simple. And I 

16 will let it go te the jury en negligence and_I 

17 don't think I am going to let it go en 

18 assumption of risk, but I will save.that 

19 argument for you until we get back there and 

20 see what instructions you have.· At the time 

21 being I am going to overrule the same twG 

22 motions that you made at the conclusion ef the 

23 plaintiff's evidence. 

24 MR. EARLEY: I would note my 

25 objection. 
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. '1 ·.THE COURT: Note your objectl•n 

2 and exception te the Court's rule. 

3 It looks like we each had a 

4 motion or two. Do you want to gB .back in the 

5 conference room or do yeu want her back? 

6 - MR. BREIT: I usually go through 

7 them and you refuse some.and we come out here 

8 while the jury is out and dictate. 

9 THE COURT: That would be fine 

10 if that's all-right with you. 

11 MR~ EARLEY: That's all right 

12 with me. 

13 THE COURT: Ladies and gentlemen, 

14 I, first-of all, will apolegize for keeping yeu 
~. .. - . . ~ ·-

15 in the jury.reom se long. The reason for it 1s 

16 and the. reason we can't preceed is tha_t Mr. 

17 Winters, who is helping in the defense of this 

18 matter, went dewn to my secretary to have seme 

19 instructions retyped. And the elevator 

20 malfunctioned and he is l·ocked 1n the elevater 

21 and they tell us that the fire department or 
. 

22 somebody is on its way to see if they can get 

23 him out. 

24 So, with that delay, I assume 

25 that it might be more appropriate fer us to 
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net observe the signals and failed to exercise 

erdinary care after receiving the signals he 

was negligent and took that duty with respect 

to signals away from the jury's co~sideratio~. 

And, finally, the Ceurt's 

failure te grant an instruction on the 

defendant admitting pleading· gu-ilty in .Traffic 

Court should properly have be~n censidered as 

an admission ef negligence in this case and 

failure te instruct was prejudicial te the 
I 

p 1 a 1· n t 1 f f ' s c 1 a 1m o f g u 1 1 ty~ o f. n e 9 1 i 9 en c e as · a· 

matter: of law and the evidence with .re.spect te 

his pleading guilty. 

MR. WINTERS: FGr the recerd, he 
'=" . •. - . • ·-

makes ·an_ objection te the granting of any 

instructions en the basis that the Court should 

have sustained his motien to strike. the 

plaintiff's evidence and enter summary judgment. 

MR. EARLEY: Defendant notes his 

exceptien to instruction X4 and· XS, bGth of 

which deal with plaintiff's assumption of risk. 
. 
G4 reads: The Court instructs the jury that 

where the defendant claims assumption of the 

risk as a defense, he has the burden of preving 

by the greater weight of the evidence that the 
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'1 You may be excused. If you would respond te 

2 your summons in the future and if you have any 

3 questiGns ask the Sheriff on your way out. 

4 Thank you very much. 

5 All right. Now, counsel, I will 

6 g-ive .either or both of· yeu a chance te make any 

7 motion-s .that yeu may want to make at this time. 

8 MR. BREIT: I have ·a m&·.tion as 

9 -well. I understood Mr. Earley had a motiGn. 

10 First .I will address my motion. 

11 THE COU.RT:· ·You are th·e 

12 plaintiff. I will. iet you make yours. first. 

13 MR. BREIT:~. I have a motion to 

1.4 set. a_s 1 de the v e r d 1 c t a. s. c l. e a r 1 y ex e e s s 1 v e , I 
':' . .. - . 

15 mean, clearly inadequate. and te award the 

16 pl.aintiff a ne.w trial on. damages alone. This is 

17 permitted pursuant to 18.01~383 and the Court 

18 may, if justified, award a new trial on damages. 

19 In this particular case the 

20 verdict is for $4,500. And further, in the 

21 jury's verdict, it has been itemized as to the 

22 amGunt Qf medical bills and an award for· lost 

23 wages. It is very clear from that verdict that 

24 the jury did not properly consider the elements 

25 of damage as the Court had instructed them. We 
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are deallng wltb an individual who bas a sear 

en his face, the testimony, suffered pain and 

suffering for an extended perl•d of time, was 

ho~pltalized for a period of·time and the 

doetGr's testimony indicated excruciating pain 

with twe breken legs and·there is nothin9 in 

that verdict of any kind 1 especially since it 

bas been itemized, to indicate that the jury 

e~er considered the bodily injury, the physical 

pain, the mental anguish, the deformity or the 

inconvenience. And, in fact, they have •nly · 

awarded tor twe specific elements ef damages 

and have itemized it. 

So, tb 1 s Co ur'="t. ~a~net say tpa t. _ 

they have done anything other than award the 

special dama9es. And they have considered what 

they considered to be a fair ameunt of lost 

wa9es. I am going to have to live with that. 

Rewever, it is clearly inadequate based upon 

the l a w end t h a t i s t h a t · they h· ave ·t a 11 e d to 

consider any of the other elements ef damage 
\ 

and, therefGre, this man is entitled to ~ new 

trial on dam~9es. The issue of liability has 

been fixed by the jury. And I can't see any 

re~son why this Court ~annet in its discretion 
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grant a new trial if the verdict is contrary to 

2 the evidence, which it clearly ls, in this 

3 particular case. 

4 THE COURT1 All right, sir. 

s MR. EARLEYa Your Honor, if I 

could, would you read .again bow they had 

7 itemized the damages?. 

8 THE COURTl The· verdict is 4 We,_ 

9 .the- jury, on the issue joined, find in favor 6f 

10 the plaintiff and.access his damages at $4,500. 

11 And then they have qot ln:parenthesis, hospital 

12 bills ef $3,629.27. And then under that two_ 

13 months' lest waqes, one thousand ene hundred~· 

14 ~nd twenty,.that•s in close parenthesis, and 
~ . - - . 

15 another parenthesis •• there is an arror may~e, 

16 if you would like to see it, there is arrow 

17 fr•m that parenthesis to another parenthesis 

18 and it says rounded, close perentbesis, and 

19 another arrow te $4 1 500. 

20 MR. EARLEY: Judge, I would~ 

21. eppose Mr. Breit's motion. I think the jury had 

22 ample evidence befor~ them to ~onslder, ~aking 

23 all factors !nte considPration in ariiving at 

24 monetary dam~9es. They h&d testimony from the 

25 doctor indi~ating that, in essen~e, he was able 
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to do many of .the things normal people de after 

a sherter amount •f time then vas the time the 

defendant took to 90 back te work some ten 

months. I believe the docter•s testimony was 

after a couple months he was able tG do what 

n•rmal people could do. in the reutlne-

act 1 v 1 t 1 e s • I th 1 n k the j u r y co u 1-d v e r: y -o as 11 y 

have taken thln9s like that inte c•nsideratien 

in coming up with a lower figure fGr lest wages 

which they itemize. I think they -could have 

also taken into consideration how his 

alcoholism miqht have affected his recovery. 

There· were things, the alcoholism, for one ef 

things, and the testim•ny on the part of the 
• 0 • ~. •• - • 

plaintiff that be wasn't sure when he went back 

to werk, ambiguous time slGt and the jury, 

taking those things lnte consideration, could 

h~ve paid back ~ny number of things.whtch the 

plaintiff originally asked for in his damages. 

I guess one of which was paid back the _most, 

the lost wages. The hospital bill was awarded 

i n f u 11 • And 1 J u d 9 e , 1 t ' s up to the j u r y· to 

decide whether they are 90ing te compensate him 

for more than his h•spltal bills, pain, 

suffering, et cetera. 
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'1 .THE COURTt Well, let me ask you 

2 this, the jury really didn't compensate him for 

3 his hospital bills or his lost wages if you 

4 take the twa months' lost waqes, assume that's 

s llll t h e · j u r y tho u 9 h t they s t 1 11· haven ' t -.~ we 11 , 

6 I am wrong. My math is wren9. 

1 MR. BREITt No, sir, it's not. 

8 The total verdict-is $4,749 and fhey raunded lt 

9 -down. 

10 

11 

12 

13 

14 

15 

16 

i1 

18 

19 

20 

21 

22 
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24 

25 

·THE COURT1 -Yeah, my math is 

right~ They·reallY haven~t g1~en··hlm enough to 

really pay his hospital bills an~ lest wages. 

MR. EARLEY1 That may very well 

be true, but my point is there was evidence 
..;--

they had that eeuld very well have ·enabled th.em 

to do that. They may very well have thought 

that some of the bills incurred some of the 

time he was in the hospital and some of the 

time he lost .frem work was not all due to this 

accident, and some of it was due t& perhaps 

preexisting conditions an~ some of it was 

pe r h a p s d u e to h 1 s own u nco ope r a t i on i n ·the 

hospital. 

THE COURT: I don't think there 

is any evidence he didn't cooperate. 

192 

BIGGS AND CHESHIRE 

208 



1 

2 

3 

4 

s 

6 

7 

8-

9· 

10 

1.1-

12 

; 13~ 
::·: 

14 

15~ 

1"6 

17" 

18 

19 

·20 

2"1· 

22 

23 

24 

25 

I 

• BREIT: If I may respond to 

that, the ver'i t is elear that•s net the ease 
I. 

in this situa$on. They have given him his 
I 

medical bills 1nd so these 1ssues of alcehollsm, 

whi~h 1s not stpported by the e~iden~e te begin, 

Is clear that•a net what we are dealin9 wfth 

here because th•y have 9iven him the~full 

i 
amount of b ls med ~c:al bill. 

Mlt EARLEY1 It may be well what 
\1 

we are dealing w~h when they consider how lon9 
I 
I 

h·e was out of wor• in lest.- wages. 

MR6. BREIT& H•w long he has been 
I 
i 

I 

out of work is sot~thinq that they have 

~eterminea that I ~ave to live with ef eleven 
I ... • •• - • • -

. ll . 
twenty. That's what they eonslder to be fair. 

I 

But what we are de~ling wit~ here is one that-

the lssue and the ~etal by their own 

itemization has been lowered for some unknown 
I 

reason, which is ntt falr to the plaintiff 

be~ause they have ~temized it a~ more even~on 
I 

the special dnmage. But it's clearly inadequate. 

if you consider everything else's totality that 

there has been no award for anythin9 other than 

those two specific special elements and that 

h~s been low~red. It ~annot be an adequat@ 
.. 
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"l verdict end th~ law l's clear that this Ceurt, 

2 lf they feel it's contr8ry to the evldenee, may . 
3 award a new trlal en inadequate dama9es as.well 

4 as execssive damages and that's e~early what we 

5 had in this case. If 1t had not been itemized 

6. there may be some argument, but in this 

7 situation no quest1•n. · · 

8 THE C.O.URTt. Your caae weuld have 

9 .been a let weaker lf they hadn't of itemized 

1.0 the medical because the fact that the sum they 

1.1. come out w1 th !a rea·1·1y :·l:ess than the med leal· 

12. bills and the two months' lost wages. 

;4::. 13 
l, •. 

MR. BREITz . That they have 
~~·.· 

14 .spec1 f.lcally .. a.llowed. 
'=" . •. -

15 MR. EARLEY1 Is what we are 

16 talking about here two hundred and some odd 

17 dollars that they hav• rounded off? 

18 THE COURT! That's correct. 

19 MR. EARLEY: If Mr. Breit's 

20 metion is to add those two hundred and some 

21 dollars in, I don't vigorously ~ppose that as 

22 much as I do lifting the whole thing up,· 

23 in~luding pain and suffering and setting it 

24 aside completely because the jury didn't ·have 

25 proper evidenc-e. 
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1 THE COURTr Well, I think that 

2 his motion ls, if I got it down ri9ht, you move 

3 to set aside on 9round contrary ·to law and 

4 evidence, inadequate, and grant a new trial ·on 

5 dama9ea. Is that your motion? 

6 M R • B R E.I T I· Yes , s 1 r ~ Your H• nor • 

7 THE COURT: All: right •. I .am 

8. 9oin9 te continue this motlen and not rule on 

9 it right now and give you an opportunity, I 

10 ~on•t need any long memorandum, or it can be in 
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letter form, you might each one set eut your· 

argument to me. Mr. Breit, I will be 9lad to 

hear ·from you. How long do you think it would 

take?· 
.;:-· 

MR. BREITa I can sub•it a brief 

on this issue. It's fairly simple. 

THE COURTs Not a l•ng brief. I 

think, ~ne, I am interested in what.Mr. Earley 

said that he would be willing to give you a 

little more. I don't know whether I have get 

the autherity. I have authority to go down, but 

I don't know if I have ~uthority to 90 up. 

MR. BREIT: I don't think this 

Ceurt has the power to alter the verdict or to 

raise lt in·any degre~. The verdict is $4,500 
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and my motion .is based upon the fact that tt•s 

clear from the form of the verdict that it is 

inadequ~te and it is also inadequate for, 

second reason, that the jury·has failed to 

consider ~ny of the elements of damage which 

have been prope~ly proven from the evidence. 

THE COURTa Well, how long will 

it take you te submit a letter or memorandum? 

·I will give you as much time -• 

MR. BREIT& Ten days. 

THE COURT: Ten days will be . · 

fine. 

Mr. Earley, if you want to 

respond in ten days. And then I will q!ve him 
~-

the last word and you can respond to hls ln 

five. 

MR. BREIT: Yes, sir, Judge. 

THE COURT: All right. I will 

continue. Do.you have any moti&ns, Mr. Earley? 

~R. EARLEY: Jugt for the record, 

I make a motion to set aside the verdict es 

contr~ry to the law and the evidence. 

THE COURT: All right. I will 

continue your motion also just to be ~onsistent. 

But I have recorded thnt you h~ve moved to set 
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1 aside as contrary to the law and the evidence. 

2 And I will continue both motiens until e later 

3 date and receive your memorandum. All right. Is 

4 there anything further? 

s KR. BREIT: No, sir. 

6 MR. EARLEY: No, sir. 

7 THE COURTt Thank y•u, gentlemen, 

8 and we will recess. 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

25 

197 

B I G G S f._ N D C HE 5 H I R E 


