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Law OfFFiCES
RRIS, FEARS, DAVIS,
YNCH & McDANIEL
S PorPLar HAaLL DRIVE
FOLK, VIRGINIA 23502

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
CAROL SIBERT BREGEL,

Plaintiff,
Ve AT LAW NO. L90-2261
BUSCH ENTERTAINMENT CORP.
t/a BUSCH GARDENS,
a Delaware Corporation,

and

ANHEUSER-BUSCH, INC.
a Missouri Corporation,

Defendants.

ANSWER AND GROUNDS OF DEFENSE

The defendants say that for Answers and Grounds of
Defense that they will rely upon the following:

1. That the allegations contained in paragraph one of
the Motion for Judgment are unknown to your defendants.

2. That the allegations contained in paragraph two of
the Motion for Judgment are denied insofar as
Anheuser-Busch, Inc. is concerned.

3. That the allegations contained in paragraphs three,

four, five, six, and seven of the Motion for Judgment are

denied.

4. That the plaintiff was negli .;ET—EB_E?Ibutnti%¥<‘
negligent and/or assumed the risk;pfffingelZL ing th?
alleged damages and injuries, if é:ﬁ_ — .!

5. That these defendants inté o rely upon a Her

defenses made known to them hereaftemgﬁ'_ﬁ%gg%\?g&%y
oE

J.




Law OFFiCe s
ARRIS, FEARS, DAVIS,
_YNCH & McOMANIEL
35 PaopLar HaLl DrRive
[FQLK VIRGINIA 23502

WHEREFORE, these defendants move this Honorable Court to

dismiss the Motion for Judgment and to enter judgment for the

defendants with costs.

BUSCH ENTERTAINMENT CORP.
t/a BUSCH GARDENS
a Delaware Corporation

and

ANHEUSER-BUSCH, INC.
a Missouri Corporation

By 4{/7//7/442é{4

O0f @ounsel 4

Terry H. Davis, Jr.

HARRIS, FEARS, DAVIS, LYNCH & McDANIEL
5735 Poplar Hall Drive

P. O. Box 12756

Norfolk, VA 23502

CERTIFICATION

I hereby certify that on this 4th day of March, 1991,
a true copy of the foregoing was mailed to all known counsel

of record.

;225ﬁ7/4%i%;ﬂ{27 7}

Terry H. Davis, Jr.
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FOURTH JUDICIAL CIRCUIT

CimrcuiT COUuRT OF THE CITY OF NORFOLK

CIRCUIT COURT BUILDING
May 17, 1991 - 100 ST. PAUL'S BOULEVARD
NORFOLK, VIRGINIA 23510-2773

WILLIAM T. RYAN, CLERK

Clerk Re: BREGEL v. BUSCH ENTERTAINMENT
AND ANHEUSER-BUSCH INC

Willliamsburg Circuit Court
L S ?5"/

Williamsburg, VA
The above referenced case file is forwarded as a matter under
your cognizance. Please see court order entered in the Norfolk

Circuit Court on ~ . (last page)

Dear Sir or Madam,

v




JTTER & MONTAGNA
ATTORNEYS AT LAW
NOQRFOLK, VIRGINIA

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

CAROL SIBERT BREGEL,

Plaintiff,
v. aT Law vo. _ | 4D 33l
BUSCH ENTERTAINMENT CORP.
t/a BUSCH GARDENS, PLAINTIFF DEMANDS
a Delaware Corporation TRIAL BY JURY

c/o Edward R. Parker, R/A
5511 Staples Mill Road
Richmond, Virginia

and

ANHEUSER-BUSCH, INC.

a Missouri Corporation

c/o Edward R. Parker, R/A
5511 Staples Mill Road
Richmond, Virginia

Defendant.

MOTION FOR JUDGMENT

TAKE NOTICE that the undersigned hereby moves the Norfolk
Circuit Court, at the courthouse thereof, for a judgment and
award against you for the sum of.FOUR HUNDRED THOUSAND DOLLARS
($400,000,00) with interest and costs for the following, to-
wits

1. That on the 10th day of July, 1988, your plaintiff
was properly and lawfully on the premises of the defendant
known as "BUSCH GARDENS" in Williamsburg, Virginia, as a
paying patron.

2o That at the said time and place your defendant
through its agents and employees operated, maintaiﬁed and

controlled the said premises.




TTER & MONTAGNA
ATTORNEYS AT LAW
NORFOLK. VIRGINIA

3. That by reason of the negligence of the defendant in
the operation, design, control _and maintenance of the
premises, and equipment, including but not limited to the
"Skyride", the plaintiff was caused to receive serious and
permanent injuries.

4. That the Defendants were negligent and careless in
their operation of the premises and equipment in the following
particulars:

(A) Defendant failed to inspect and properly
operate the said device;

(B) Defendant negligently failed to instruct and
assist its guests and invitees in the use of the equipment;

(C) Defendant negligently failed to warn of the
dangers and hazards posed by the equipment;

(D) Defendant knew or in the exercise of reasonable
care should have known that the. said device was negligently
designed and was an inherently dangerous instrumentality and
liable to injure plaintiffs and other persons.

5. That these injuries to the plaintiff and the shock
resulting from the accident have caused past, present and
future pain and suffering, both mental and physical, and these
injuries have required the plaintiff to expend large sums of
money for past, present, and future medical care.

6. The said injuries will continue to disable her from
other activities formerly associated with her person and

station in life.




‘UTTER & MONTAGNA
ATTORNEYS AT LAW
NQRFOLK., VINGINIA

7. The plaintiff has also been caused to lose time from
work and engaging in any productive occupation and has
suffered and will continue to suffer loss of earnings and
wages.

WHEREFORE, plaintiff moves the Court for a Jjudgment and
award against you for the sum of FOUR HUNDRED THOUSAND DOLLARS

($400,000.00) with interest and costs aforesaid.

CAROL SIBERT BREGEL
A
I
By / ) -~

é///'of/@ounseé{

Robert L. Mills

RUTTER AND MONTAGNA

720 Atlantic Nat'l Bank Bldg.
415 St. Paul's Boulevard
Norfolk, Virginia 23510
(804) 622-5000

Mled in the Cler’s Office the .B__ day of Qﬁiﬂ% q
Writ Tex £2:£___

Fes 3.»&)__2 Teste:
Low l.b Tex _ .00

Zoeh ~___D.C




RUTTER 8 MONTAGNA

COUNSELLORS AT LAW AND PROCTORS IN ADMIRAILTY

C. ARTHUR RUTTER, JR. 720 ATLANTIC NATIONAL BANK BUILDING
CHARLES S. MONTAGNA 415 ST. PAUL'S BOULEVARD

JOHN H. KLEIN

ROBERT L. MILLS NORFOLK, VIRGINIA 23510
ROBERT E. WALSH

LEE E. WILDER

DANA ADLER ROSEN
ROBERT J. MACBETH, JR.
JESSE M. SUIT, =

BRIAN K. MILLER

BETTY M. THARRINGTON

February 7, 1991

SADMITTED TO VIRGCINIA AND LOUISIANA BAR

TELEPHONE 622-5000
AREA CODE 804
FAX NO. 623-9189

PENINSULA (804) 874-5000

Willijam T. Ryan, Clerk
Norfolk Circuit Court
100 St. Paul's Boulevard
Norfolk, VYirginia 23510

Re: Carol Sibert Bregel v. Busch Entertainment Corp.,
and Anheuser-Busch, Inc.
At Law Mo.: L90-2261
Our File No.: 89-791

Dear lir. Ryan:

I enclose two copies of the original Motion for
Judgment, which was filed in your Court on or about June 18,
1990. Please prepare the enclosed copies for service on the
defendants listed herein.

Further enclosed are original Interrogatories and
hequest for Production of Documents propounded to defendant Busch
Entertainment Corp., which I would appreciate your filing and
also preparing for service 1in the above-styled matter. Please
have the Sheriff of Richmond effect service as soon as possible.

I have enclosed our firm check in the amount of $20.00,
representing the service fees in this matter.

Thank you for your kind assi in this matter.

Very“truly ypurs,
jd

BLIM/krs
Enclosures
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P
b7

AUTHORIZATION

Edward R. Parker is the registeréd agent for various
corporations. Edward R. Parker, as registered agent, does hereby
designate Leslie M. Chappell, Barbara G. Sabin and Gailk
Timbers-Banks as the persons in the office of Parker, Pollard &
Brown, P.C., the law firm of Edward R. Parker, upon whom service

of process, notice or demand can be served in lieu of service on

/]

/ ,0
11-20-9UL - Ut W% Ju«,/u—/

s
Date EDWARD R. PARKER

Edward R. Parker as the registered aget:;/,

STATE OF VIRGINIA
COUNTY OF HENRICO, to-wit:

The foregoing instrument was acknowledged before me this

Jh

ﬁ%Q day of November, 1986, by Edward R. Parker.

My commission expires: alli}oua’ {45. l(mq

/7
i v ‘:"ro(t AL H;’h(LL(H feAd ° :'1,‘\‘: YA
. Notary Public




- COMWNWEALTH OF VIR@NIA
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NOREFOLK CTRCUTT-L.AW
100 9. Pall'ys BOULEYARD
NORFOLK VIRGINIA 23510
(BO4) 44412474

FreOOF OF SERVICE

VIRGINIA: HENRICO C(L.‘-UN.TY
I ThE NORFOLEK CTRCULT-L.AL
CASE NO.  7i1i0CL20002261-00
GERVICE NO. 01
SERVICE FILED: 06/19/90

m”
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:J..A!\ Wi
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1924 WITH & COPY OF @07I0M FOR GUDGHENT WITH INTERROGATORIES, AND
FRODUCTION OF DOCUMENTS FILEDR JUNE 19, 1990 ATTACHED:
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AUTHORIZATION

Edward R. Parker is the registered agent for various
corporations. Edward R. Parker, as registered agent, does hereby
designate Leslie M. Chappell, Barbara G. Sabin and Gail
Timbers-Banks as the persons in the office of Parker, Pollard &
Brown, P.C., the law firm of Edward R. Parker, upon whom service
af process, notice or demand can be served in lieu of service on

Edward R. Parker as the'tegistered aget:;/,
/]

. /i
llg-O’qQ Ve 7 %W% JLM

4 +
Date EDWARD R. PARKER g

STATE OF VIRGINIA
’ . 3
COUNTY OF HENRICO, to-wit:

The foregoing instrument was  acknowledged before me this

ﬁgﬁdkhay of November, 1986, by Edward R. Parkerg.

My commission expires: aw',ou_ol f,(»j. [<<40

/7!
\ 3 : o !
i ilrd e ag kt'.’l‘ltLl(]! [ S \;1,\\', P
: Notary Public

12
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Law OFFiCcES
4ARRIS, FEARS, DAVIS,
LYNCH & McDANIEL
735 PorLAR HaLL DRIVE
ORFOLK, VIRGINIA 23502

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
CAROL SIBERT BREGEL,

Plaintiff,
Ve AT LAW NO. L90-2261
BUSCH ENTERTAINMENT CORP.
t/a BUSCH GARDENS,
a Delaware Corporation,

and

ANHEUSER-BUSCH, INC.
a Missouri Corporation,

Defendants.

MOTION TO DISMISS

The defendants hereby move this Honorable Court to
DISMISS Anheuser-Busch, Inc. as a party-defendant by reason
of the fact that the allegations do not set forth a cause of
action against Anheuser-Busch, Inc. in that Anheuser-Busch
has no association whatsoever with Busch Gardens aside from
the fact that it owns all of the étock of Busch
Entertainment Corp. which maintains and controls the
activities at Busch Gardens. Anheuser-Busch, Inc. does not
maintain, own or control a facility known as Busch Gardens

located in Williamsburg, Virginia. (affidavits attached)

MOTION TO TRANSFER

The defendant, Busch Enterta1nggg§ﬂConperatlon, by

counsel, pursuant to 8.01- ZGQhew % f&éllrzlnla as

|
amended moves that this casei?f the|Circuit

ORFOLK CIRCUIT CO}JET
‘\\l{(’)‘\R| ‘APA T RYA\\ N ‘

v

15 _; / 4’




Court of the City of Williamsburg and James City County and
in support of its Motion, respectfully states:
1. Venue of this action as established by sections
8.01-261 and 8.01-262 of the Code of Virginia exists in the
County of James City Qounty where the defendants'
corporation of business is located but not in the City of
Norfolk which has no contact whatever with Busch
Entertainment Corp. in that none of the aforesaid
corporation's agents, officers, or employees conduct any
activities whatever;
WHEREFORE, the defendants move this Honorable Court to
TRANSFER the case as set forth herein above.
BUSCH ENTERTAINMENT CORP.
t/a BUSCH GARDENS
a Delaware Corporation

) and

ANHEUSER-BUSCH, INC.
a Missouri Corporation

By iy [frler v

Of Cofinsel /

Terry H. Davis, Jr.

HARRIS, FEARS, DAVIS, LYNCH & McDANIEL
5735 Poplar Hall Drive

P. O. Box 12756

Norfolk, VA 23502

CERTIFICATION

I hereby certify that on this 4th day of March, 1991,

Law OFFILES
HARRIS, FEARS DAVIS, .
LYNCH & McDANIEL a true copy of the foregoing was mailed to all known
573% PorLar HaLl DRIVE
IORFOLK: VIRGINIA 23502

counsel of record.

7{,//7/%2/6/;/ ;7 - }

Terry H. Davis, J%ﬁ
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

——— —_— e X

RUBY BELL AND NERO BELL,

Plaintiffs, - AFFIDAVIT
-against-
BUSCH ENTERPRISES, INC., BUSCH MEDIA GROUP,
INC., BUSCH ENTERTAINMENT CORP., ANHEUSER-
BUSCH COMPANIES, AND BUSCH GARDENS,

Defendants.

STATE OF MISSOURI )
) §85.%
COUNTY OF ST. LOUIS )

JOHN B. ROBERTS, being duly sworn, says:

1. I am Vice President of the defendant, BUSCH ENTERTAINMENT
CORPORATION, hereinafter called "BEC", and I have personal knowledge of all
facts alleged in this Affidavit which I offer in support of the instant
application.

2. BEC is a Delaware corporation with its principle place of
business in St. Louis, Missouri.

3. BEC is a wholly owned subsidiary of ANHEUSER-BUSCH COMPANIES, INC.

4. BEC operates as a completely independent corporate entity
separate and apart from ANHEUSER-BUSCH COMPANIES, Inc.

5. BEC has its own employees who are employed and discharged by
BEC's management.

6. There is no direct intervention by ANHEUSER-BUSCH COMPANIES, INC.
in BEC's day-to-day operations.

7. ANHEUSER-BUSCH COMPANIES, INC. does not own, operate or maintain
the facility commonly known as Busch Gardens, located in Williamsburg,
Virginia.

. | e,



8. BEC d/b/a BUSCH GARDENS OF WILLIAMSBURG, VIRGINIA, owns and
operates the premises commonly known as Busch Gardens located in Williamsburg,
Virginia.

9. Further, there is no written agreement between ANHEUSER-BUSCH
COMPANIES, INC. and BEC d/b/a/ BUSCH GARDENS, to maintain, repair, service or

inspect the place of amusement commonly known as Busch Gardens.

WHEREFORE, your deponent prays for an Order as requested.

JOHA B. ROBERTS

Sworn to before me this day of Zuy // , 1989.

7
7/

iAo A T F Lo

Notary Public
’

SHARON L. ELFORD, Notary Public
STATE OF MISSOURL ST. LOUIS COUNTY
MY COMMISSION EXPIRES 62390

18



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

———————————————————————————————————————— x
RUBY BELL AND NERO BELL,
Plaintiffs, AFFIDAVIT
-against-
BUSCH ENTERTAINMENT CORPORATION d/b/a !
BUISCH GARDENS OF WILLIAMSBURG, VIRGINIA,
AND ANHEUSER-BUSCH COMPANIES,
Defendants.
........................................ X

STATE OF MISSOURI )
COUNTY OF ST. Loursg A

KNUT C. HEISE, being duly sworn, says:

1. I am Associate General Counsel and Assistant Secretarly
for the defendant, ANHEUSER-BUSCH COMPANIES, INC., and I have
personal knowledge of all facts alleged in this Affidavit which I
offer in support of ANHEUSER-BUSCH COMPANIES, INC.'s instant
application. .

2. ANHEUSER-BUSCH COMPANIES, INC. is a Delaware
corporation with its principal place of business in St. Louis,
Missouri.

3. ANHEUSER-BUSCH COMPANIES, INC. is the parent
corporation of the various Anheuser-Busch entities, including BIlSCH
ENTERTAINMENT CORPORATION.

4. BUSCH ENTERTAINMENT CORPORATION is a wholly-owned

subsidiary of ANHEUSER-BUSCH COMPANIES, INC.

'
e i

19 ' B



5. The Complaint in this action, attached as Exhibit A,
sets forth in paragraph 13, that ANHEUSER-BUSCH COMPANIES, INC.
owned and operated a place of amusement commonly known as BUSCH
GARDENS, located in Williamsburg, Virginia.

6. The Complaint goes on to allege that each of the othe
defendants owned and operated BUSCH GARDENS.

7. ANHEUSER-BUSCH COMPANIES, INC. does not own, operate,
or maintain the facility commonly known as BUSCH GARDENS, located i
Williamsburg, Virginia.

8. Further, there is no written agreement between
ANHEUSER-BUSCH COMPANIES, INC. and BUSCH ENTERTAINMENT CORPORATION
Ad/b/a BUSCH GARDENS, to maintain, repair, service or inspect the
!place of amusehent commoniy known as BUSCH GARDENS.

9. Defendant, BUSCH ENTERTAINMENT CORPORATION d/b/a BUSC
GARDENS of Williamsburg, Virginia, owned and operated the premises

commonly kpown as BUSCH GARDENS, located in Williamsburg, Virginia.

g e
/

W=y Wl

KNUT C. HEISE

Sworn to and Subscribed
before me this o+ day

of Vibuwan, . 1989,
<§1LMA G Tﬂ{LJLLﬁb

Norary BubliCou v p puaris, e ouse

- STAT=CF

s amiasis, i "

Y
S

T




Law OFFICES
HARRIS, FEARS, DAVIS,
LYNCH & McDANIEL
735 PoprLARrR HaLL DRIVE
ORFOLK, VIRGINIA 23502

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
CAROL SIBERT BREGEL,

Plaintiff,
Ve AT LAW NO. L90-2261

BUSCH ENTERTAINMENT CORP., et al

Defendants. L [552 3'?{

ORDER

On motion of counsel for the defendants that venue in
this cause lies within the jurisdiction of the Circuit Court
of the City of Williamsburg and James City County and with
the concurrence of the plaintiff, it is the ORDER, JUDGMENT,
and DECREE of this Court that this cause be transferred to
the Circuit Court for the City of Williamsburg and James
City County and the Clerk is directed to forward this file

to the Clerk of the aforesaid Court for further proceedings

therein. Em; )\ma_—l, 1}11

JUDG
Yohn W. Winston, Judge

WE ASK-FOR)THIS:

-




VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY

OF WILLIAMSBURG AND JAMES CITY COUNTY

CAROL SIBERT BREGEL,
Plaintiff,

vs. AT LAW NO. 5894

BUSCH ENTERTAINMENT CORPORATION,
: Defendant.

Deposition of JOSEPH S. TOSCANO, taken
pursuant to notice, before Lis Downes, Shorthand
Reporter and Notary Public, held at the law offices of
Heckler & Cattie, 200 West 9th Street, Wilmington,
Delaware, on Thursday, October 1, 1992, beginning at

5:30 p.m., there being present:

APPEARANCES:

e

RUTTER & MONTAGNA
BY: ROBERT L. MILLS, ESQUIRE
Attorney for the Plaintiff

HECKLER & CATTIE
BY: ROGER D. LANDON, ESQUIRE
Attorney for the Defendant

CORBETT & ASSOCIATES
Registered Professional Reporters
1400 French Street
Wilmington, Delaware 19801
(302) 571-0510

P




10

1l

12

13

14

15

16

17

18

19

20

21

22

23

24

TOSCANO - DIRECT 2

JOSEPH S. TOSCANO, having first been duly
sworn according to law, was examined and testified as
follows:

DIRECT EXAMINATION
BY MR. MILLS:

Q. Mr. Toscano, my name is Robert Mills. I
represent Carol Bregel here today. I'm going tq'ask_you
some questions that you will answer under-oath about the
incident that occurred back in July of 1988, and when
this case is heard in the Circuit Court of Williamsburg,
your testimony will be read to the Jury.

I would 1like to start by having you
introduce yourself to the Jury. Tell us your full name
and where you live.

A. My full name is Joseph S. Toscano, as in

Stephen, and I 1live at 34 Red Mill Road, Newark,

Delaware. I work for Boulden Bus Company qQutside of
Stanton.
Q. That's good. How old are you, Mr. Toscano?
FA. Presently I'm 40 years old.
Q. Do you know Carol Bregel, the plaintiff in

this case?
A. Yes, I do. Ms. Bregel is my ex-wife. We

have been divorced going on 11 years, and we were on a

<3
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TOSCANO - DIRECT 3

trip down to Busch Gardens at the time of the incident.
Q. Were you divorced _at the time of the
incident in July of 19882
A. We were divorced. We had been divorced for
11 years. We were there just for conversation, to talk
about the kids and so forth.

Q. After you arrived in Williamsburg, did you

visit an amusement park?

A. Yes, I did.

Q. What was the name of that park?

A. It was Busch Gardens.

Q. Can you tell us what happened shortly after

you entered the park?

A. After we entered the park, we went to the
sky 1lift. I'm not sure of the'name. Two gentlemen were
there. We entered the 1lift. The gentleman that allowed
us into the 1lift pulled the 1lift backward, startled me
as well as Carol. I threw myself forward and grabbed
the bar, and I believe she threw her arms up, and she
grabbed on to the 1lift.

At that point I felt a big impact into the
back of the 1lift. She screamed. It was a scream, a
shrill -- okay? Then the lift was sent off, and there

wasn't too much we could do, but as you turned around

<4
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TOSCANO - DIRECT &

and looked back, I saw the young man in the back, the
two boys that were operating the 1ift, the young man was
smiling, but it was just like a smirk, okay? There was
nothing I could do about it.

Q. Can you tell us what transpired as you were
on the way to the next stop?

A. With her in tears, extreme pain, pkay, I
told her we would have to wait until we hit the next
stop to see what we could do to take care of her arm.
As we arrived at the next station, when we were let off,
I asked the gentleman where could we go to first aid,
and the gentleman directed us to the first aid station,
and that's when we proceeded from the lift to there,
okay, noting to him what did happen when we first got
there.

Q. What happened after you arrived at the
first aid station? .

A. After we arrived at the first aid station,
they took Carol in, okay. She was still very upset.
They took her in. I'm not too sure what all they did.
I only got it afterwards, that they were having it
x-rayed at the hospital and so forth. When she came

out, they had her wrapped in a bandage.

Qs Her arm?

s
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A. Her right arm in a bandage with ice, and it
was like a sling. They told me then that they would
drive both of us back to my vehicle and for me to take
her to the hospital.

Q. When you say they, you are talking about
the Busch Gardens employees?

A, Busch Gardens employees at the fiFst.aid
station, okay. They said that when we arrived over at
the hospital, everything would be handled through Busch
Gardens.

We arrived over there. I think she
complained about the pain. You could see it in her

face. We were there. They proceeded to take the

X-rays.
Q. When you say there, you mean ==
A. At the hospital, okay, at the hospital, at

the emergency, actually the emergency. They .took
x-rays, and then they told her to =-- when she arrived
home, to go to her family doctor and have it seen to by
him and tended to by him. Other than that, it was just
a grueling four and a half hour drive back, listening to
her crying in pain all the way.

Q. After you‘arrived back in Delaware, did

Carol seek medical attention?
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TOSCANO - DIRECT 6

A. Yes, she did.

Q. Where were you and_Carol working at the
time?

A. It was Royal Limousine and Coach.

Q. Did you have contact with Carol over the

months after that?

A. Yes, I did.

Q. What can you tell us about her physical
condition, specifically her right arm and shoulder and
neck?

A. Extreme pain, discomfort, constantly
rubbing or having to fondle the arm in order to, I
guess, to relieve pain of any sort. As far as that
goes, I don't know, other than work.

Q. Could you tell uslwhether or not she worked
any reduced hours?

A. Well; I can tell you that for a _fact, she
had reduced hours, being in the same shop. She could
not do runs that involved lifting and so forth 1like
that, driving long periods of time. I mean there is
other things involved with it but driving.

Q. In all the years that you had known Carol,
had you ever known her to complain of any right afm or

shoulder pain?
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TOSCANO - DIRECT 7

A. No.

Q. Had she ever had any difficulty doing her
job prior to this incident in July 19887

A. No, she didn't, not at all.

Q. Since the accident and her injury have you
kept in touch with Carol?

A. Yes, I have.

Q. What can you tell us about her arm and how
she has done with her arm since the time of the
accident?

A. Okay, she still has a great deal of 'pain.
She still doesn't drive as she would have back then.
She has had the surgery done, and all I can say is that
she still complains about that arm. That's all I can
say.

Q. Were you able from your vantage point to
tell any reason why the Busch Gardens employee had to
pull down on the back of the car you were riding in?

A. Could you say that again?

Q. Were you able to tell from where you were
seated in the car any reason why the employee that you
mentioned had to pull down on the back of the gondola?

A. I didn't understand any reason why the back

of the car went down, okay. 1It's like I said, when you

<8
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TOSCANO - CROSS 8

hop in, when you hopped into the cart, it happened so
guick, it was more or less -- it startled me, it
startled both of us. All I know is you felt like you
were falling when it was pulled down from behind. I
just -- my reaction was to lunge forward and grab a hold
of that pole. It's not humorous, okay, but I couldn't
understand why the cart was brought down and yhy‘the
other cars had to be slammed into the back of the first
car.

MR. MILLS: Thank you. Those are all the
questions I have for you. Please answer anything that
Mr. Landon may have.

CROSS-EXAMINATION
BY MR. LANDON:

Q. I have a couple 6f gquestions for you, and
some of my questions may seem a little strange to you,
but I have never been to Busch Gardens, and I have never
been on this particular ride and don't have a clear
understanding sitting here as to what the ride looks
like. Could you describe in as great detail as possible
what the actual carts or gondolas look 1like?

A. Not knowing for sure, but it's =--

MR. MILLS: Would you 1like to see a

picture, or would you like him to describe it?

<9
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MR. LANDON: Off the record.
(Discussion off the record.)
(Photograph was marked Exhibit Toscano-1
for identification.)
BY MR. LANDON:
Qs Mr. Toscano, .while we were off the record,
Mr. Mills gave me a photograph, which we have'ma;ked
Toscance Exhibit 1, which appears to be a photograph of
the gondola cars on the sky ride that you were on with
your ex-wife. I'm giving you the photograph to look at.
First of all, does that photograph appear
to be as I have described it?
A, Yes, very much so.
Q. Do you recognize that particular area
depicted in the photograph?
A. Well, it's from the one we went in on, yes.
Q. In that photograph there is an @Qrange car
and a blue car behind it. Those were the types of cars

you were in at the time of this incident?

A. Yes.

Qs These cars hold how many people generally?
A. I would probably say four people.

Q. So there are seats on each side of the car?
A. On each side of the car.
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TOSCANO - CROSS 10

Q. And the car goes up on a steel wire, and
you take an elevated ride across_the amusement park?

A. Yes.

Q. As you are standing there, waiting in line,
watching the cars come through and people getting in the
cars, can you describe what happens and what the
atfendants generally do?

A. Can I describe it? I don't know. We were
talking. I would say at a brief glance it was to look
at the cars coming around and look héw many people wefe
in front of you, and if you were to chitchat, that was
it.

Q. Had you been on this particular ride before

this incident occurred?

A. Before the incident?
Q. Yes, on prior visits or anything like that?
A. I would say yes. I don't like heights, no

matter where it is, but yes, I have been on this ride

before.

s How many times had you been on this ride
before?

A. Maybe once or twice. Like I said, I don't

like rides.

Q. Have those trips on this ride been on prior

31
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TOSCANO = CROSS 11

trips to Busch Gardens?

A. Years, yeah, years.

. Q. on those prior trips did you go with your
ex-wife or with someone else?

A. Oh, I would say with my ex-wife and maybe
with someone else.

Q. So you had been on this particularcridg at
Busch Gardens at least one prior time?

A. One prior time, yes.

Q. Do the attendants shut the door behind ydu
after the customer or the person gets on the cart, or
does the customer shut the door?

A. The attendant closes the door I believe.

Q. Is there any kind of a lock on the inside

of the door? This photograph 5ust shows a handle on the

outside of the door. Does the door automatically latch,

when it is shut? -

A. I didn't pay attention to that. I don't
know.

Q. The attendant you say pushed down on the

back of the cart. Was he pushing down on the handle
that's on the door of pushing down on some other portion
of the cart?

A. He was pushing down on a different portion
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TOSCANO - CROSS 12

of the cart, more toward the back of us.

Q. Had you and your exiyife actually sat down
on the cart, before he started the cart?

A. We were sitting.

Q. You were both sitting, one on one side of
the cart and one on the other?

A. Right.

Q. And the attendant started for some
unexplained reason to push down on the back of the cart?

A. Yes.

Q. And that caused the cart to actually, the
whole cart to actually go down; is that right?

A. The car went down in motion. It was like
the only way I could describe it would be like falling
in a recliner, going backwardé.

Q. Which side of the cart were you on, as you
got on the cart, tﬁe right side or the left sjide?

A. I was on -- she went in before me, so I was
looking at it being my left, the left of it, looking at
it, looking at the front of the --

Qs You would be on the left of this red cart,
so as the cart went up the wire, you would be looking at
the direction it would be moving?

A. Yes.
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TOSCANO - CROSS 13

Q. And your wife would have been on the right
side of this cart?

A. Ex-wife.

Q. I'm sorry. She would have been on the
right-hand side of this red cart, as it is shown in this
picture?

A. Looking at the front of the cart,.I wguld
say it would be on the back side, the left of the door

handle, because we were facing out.

Q. You were sitting side by side?
A. Yes, side by side.
Q. That's what I misunderstood. When you and

the plaintiff in this case were sitting on the left side
of the cart, when you initially sat down, was there any
movement of the cart itself. at that point in time,
before the attendant pushed on it?

A. There is a slight movement, okay. After

hopping in, you could feel it sort of like a sway.

Q. A little bit of a sway?

A. Right.

Q. Was the carthmoving forward?

A. Actually, no. The cart wasn't moving

forward at that time.

Qs This photograph that 1is Exhibit 1 shows
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TOSCANO - CROSS 14

what looks like one or two blue carts lined up behind
this orange cart. When you got %nto the cart with the
plaintiff, were there any carts lined up behind your
cart at that point in time, or were they some distance
behind your cart?

A. They were -- they were behind. That's all.
We waited until the cart come out, and when Fhe.man
signaled us to the cart, the cart was behind us, there
was just another car behind us.

Q. Do you have any recollection as to how far
behind your cart the next cart was?

A; How far behind?

Q. Yes, 4 feet, 10 feet, more than that or

less than that?

A. I would say less fhan that.

Q. Less than 4 feet behind?

A. Yes, about. -

Q. Do you know whether that cart was moving on

a track at the time that you got in your cart?

A. I would say the cart was probably moving
until the second man»stopped the cart. I'm trying to
picture it all now. I mean I haven't been down to Busch
Gardens since. |

Q. As the carts come through on that overhead
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track, does the attendant have to stop one of the carts
so that the customer can get on Fhe cart?

A. I would say so, yes.

Q. So the attendant stopped the cart that you
and your ex-wife were about to get on, held on to the
cart and opened the door, so that you and your ex-wife
could get in. She got in first, you got in, you'sat
down, and almost as soon as you sat down, the attendant
started to push down on the back of the cart?

A. Yes.

Q. You don't have any idea why he would be
pushing down on the back of the cart?

A. Not really, no.

Q. And as soon as that attendant started to
push down on the cart, your réflex was to grab the pole
which is shown in the middle of the photograph?

A. Right. -

Q. And your ex-wife's reflex Qas to grab what?
What did she grab?

A. She reached up, and she was -- she went to

the top of that.

Q. The top of the rail?

A. Top of the rail.

Q. So she reached sort of up and back with her
36
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right hand and grabbed the top of that rail; is that
right?

A. Let me see this picture. The top part of
that rail, yes;

Q. Do you have any idea what part of the next
cart actually struck her?

A. No, not =-- all I felt was the impact of
that car from behind, smacking in the back of that cart.
She screamed at the same time the impact occurred, okay.
That's when I was looking at her, and if you could see
it, you would see the tears coming out of her eyes as
soon as it occurred.

When I felt the back of the impact, I
looked at her. I looked back at the second young man in
the back, and that's when he had a grin on his face, and
her scream was enough to know that something happened
right then and there. I just assumed that the..young man
in the back part =-- I don't know if he did it
deliberately or not.

Q. When your wife screamed, is it fair to say
that at an amusement park on rides people tend to scream

from time to time, whether they are hurt or not?

A. Not that particular type of scream.
Q. So in your mind you knew she was hurt
37
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TOSCANO - CROSS 17

immediately?

A. It was a scream of --= like a shrill, not a
scream of excitement. You could pick out the pain that
was involved. That's why.

Q. Did either of the attendants say anything
that you recall after your ex-wife screamed?

A. No. After that impact we were pusged gff,
okay, so we were already in motion. You couldn't say
nothing until you actually arrived at the néxt
destination, at the next stop.

Q. On your prior trips to Busch Gardens, when
you went on this particular ride, did you ever notice

any of the signs that were posted near this ride that

said to keep hands and arms inside the carts at all

times?
A. I might have seen signs, yeah.
o 8 You might have or you dia? .
A. I say myself. I mean after, when you hop

in the car, like I said, I don't like heights. My main
concern is not 1looking anywhere, but keeping myself
entertained, but I would say there is a sign, and I

believe it's to the left side or after you hop in.

Q. In the cart itself?
A. Inside the cart itself.
38
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Q. What does that sign say to the best of your
recollection?
A. I'm not sure what it says. I just remember

there was a sign inside that cart.

Q. Do you remember ever reading that sign?

A. Offhand, no. I mean from the time you hop
into the cart until you are pushed off, I mgan_I'm

holding on, that's all I know, I'm holding on.

Q. My question is really --
A. Heights bother me.
Q. My question is really you have been 'there

before, and you have been on the ride before, and
presumably the ride takes several minutes, does it not?

A. Yes. |

Q. You are sitting dn the cart, and hopefully
there are a lot of things to look at outside the cart,
that's the purpose of the ride, but there jis a sign
there, do you know if on prior occasions you ever read
the sign?

A. I don't think I read the sign. I can only
tell you my viewpoint, that's I'm looking straight ahead
and wondering when it is going to stop, and that's how
it goes.

Q. After you got to the next stop and got off
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the ride and asked for first aid, did you find that the
Busch Gardens people were attent}ve to the problem and
treated you like you expected from that point forward?

A. Well, I would say pretty much, you know, it
seemed like there was a genuine concern from the first
aid, yes, I would have to say that.

Qs You testified that your ex-wife still
complains a great deal or still has a ‘great deal of
pain?

A. Right.

Q. And she is currently now 1living in Las
Vegas; is that correct?

A. Yes.

Q. She has been 1living in Las Vegas since

October 1990; is that correct?

A. Yes.

Q. That's about two years? o

A. Right.

Q. You two have children together, and

presumably that's one reason why you still keep in

touch?
A. Yes. We still have good rapport.
Qs How often have you talked to her in the

past two years?
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A. In the past two years? Oh, quite a bit,
actually.

Q. Once a week, more than that, 1less than
that?

A. I would say it could be as many as maybe
five or six times a month.

Q. You generally talk on the phone?

A. Yes.

Q. Have you seen her at all in the past two
years?

A. Oh, yes, I have seen her.

Q. How many times have you seen her?

A. Twice.

Q. Does she tell you about the pain in her
arm, whenever you talk to her?

A. Yes, she does.

Q. So that's a topic of conversation you

always have?

A.

It has always been there, and it just goes

on today for driving the kids, okay, I do hear it, yes.
Qs You were working at Royal Limousine with
the plaintiff at the time this incident occurred?-
A. That's correct.
Q. How long had you continued to work? Did
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you continue to work at Royal after the incident?

A. After the incident? Probably, maybe about
a year.
Q. So you worked for about a year after the

incident, and then your ex-wife continued to work for a

year beyond that?

A. Are you talking about from the time of'the
accident?
Qs Yes. The accident happened in July of
1988.
A. Oh, no, no. I was with Royal until ‘1990,

middle of '90.
Qs Did you leave Royal at about the same time

as your ex-wife left Royal?

A. I probably left -- I left -- left in June
of '90.
Qs My information is that your ex-wife left in

June of 1990.

A. She left in June of '90?

Q. Yes.

A. Yes. Yes, actually leaving Royal, yes, I
guess about then. I thought it was more in =-- did I

leave in June? June of '90, yeah, I left in June '90.

Q. Why did you leave?
o ¥~/
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A. Disagreement with the owner.
Q. What was your disagreement?
A. He wanted me to do a run in a coach with no

brakes. I refused to do the run, and it started out as
a suspension for not doing the run, and then he wanted
a dismissal on it.

MR. MILLS: I object to the relev§ncx of
this whole line of questions.

" MR. LANDON: That's all I have.

MR. MILLS: You have the right tb read and
sign the transcript of the deposition after it has been
transcribed by the court reporter. I am obligated to
advise you of your right. However, with that advice,
most people choose to waive it.

THE WITNESS: I'il waive.

(The deposition was then concluded at
approximately 6:00 p.m.) -

(Presentation, reading and signing of the

deposition were waived.)
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INSTRUCTION No. _ J
The defendant is a common carrier. A common carrier has a
duty to use the highest degree of practical care and foresight
for the safety of its passengers, but it is not an insurer of its
passencgers’ safety.
If a common carrier fails to perform this duty, then it is

negligent.
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INSTRUCTION No. _ /O
The passenger-carrier relationship begins when a person
presents herself to the carrier for transportation under such
circumstances of time, place, manner, and condition that the

carrier must be deemed to have accepted her as a passenger.

47
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INSTRUCTION No. [/

If you believe from the evidence that the defendnat was
a common carrier of passengers and that the plaintiff was the
defendant’s passenger, the Court instructs you that the
defendant was not an insurer of the plaintiff’s safety but
owed her the utmost care, diligence and foresight in the
operation and management of its transportation facility. If
you believe that the defendant was guilty of the slightest
niegligence whereby the plaintiff was injured without
negligence on her part, you shall find for the plaintiff,

Carol Bregel.
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INSTRUCTION NO. Zii_
You shall find your verdict for the plaintiff, Carol Bregel,
if she has proved by the greater weight of the evidence that:
(1) The defendant was negligent; and that
(2) The defendant’s negligence was a proximate cause
of the plaintiff’s accident and damages.
You shall find your verdict for the defendant if the

plaintiff failed to prove either or both of the two elements

above.
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INSTRUCTION NO. é*

The Court instructs the jury that_you are the sole
judges of the facts, the credibility of the witnesses, and
thé weight of the evidence. You may consider the
appearance and manner of the witnesses on the stand, their
intelligence, their opportunity for knowing the truth and
for having observed the things about which they testified,
their interest in the outcome of the case, their bias,
and, if any has been showh, their prior inconsistent
statements.

While you have no right to disregard arbitrarily the
believable testimony of any witness, you may discard or
accept, in whole or in part, the testimony of any witness
whein you consider it in connection with the other evidence

»
in the case. You are entitled to use your common sense in
judging any testimony.

From these things and all the other circumstances

of the case, you may determine which witnesses are more

believable and weigh their testimony accordingly.
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INSTRUCTION NO. =%

The Court instructs the jury that -the burden is
upon the plaintiff to prove by a preponderance of the
evidence that the plaintiff sustained an injury as a result
of the negligence of the defendant.

And if you are uncertain as to whether or not the
plaintiff sustained an injury or if you believe it is just
as likely that she did not sustain an injury as she did,

then you shall find your verdict in favor of the defendant.
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INSTRUCTION NO. ;j:

The Court instructs the jury that in considering
the weight to be given to the testimony of an expert
witness, you should consider the basis for his opinion and

the manner by which he arrived at it.

o
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INSTRUCTION NO. / '

The Court instructs the jury that the fact that the
defendant is a corporation should not influence you in your
deliberations either in regard to liability or in regard to the
amount of damages, if any. A corporation is entitled to the same

fair and just consideration as any other defendant.

23
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INSTRUCTION NO. _/

You are the judges of the facts, the credibility of the
witnesses, and the weight of the evidence. -You may consider the
appearance and manner of the witnesses on the stand, their
intelligence, their opportunity for knowing the truth and for

having observed the things about which they testified, their

interest in the outcome of the case, their bias, and, if any have

been shown, their prior inconsistent statements, or whether they
have knowingly testified untruthfully as to any material fact in
the case.

¥ou may not arbitrarily disregard believable testimony of a
witness. However, after you have considered all the evidence in
the case, then you may accept or discard all or part of the
testimony of a witness as you think proper.

'You are entitled to use your common sense in judging any
testimony. From these things and all the other circumstances of
the case, you may determine which witnesses are more believable
and weigh their testimony accordingly.

4\{\»”
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INSTRUCTION NO. Q;ﬁ -

Your verdict must be based on the facts as you find them and
on the law contained in all of these instructions.

The issues in this case are:

(1) Was the defendant negligent?

(2) If it was negligent, was its negligence a proximate cause
of the accident?

On these issues the plaintiff has the burden of

proof.

(3) Was the plaintiff negligent?
'(4) If she was negligent, was her negligence a proximate
cause of the accident?

On these issues the defendant has the burden of proof.

(5) If the plaintiff is entitled to recover, what is the
amount of her damages?

On this issue the plaintiff has the burden of proof.

Your decision on these issues must be governed by the

instructions that follow.
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INSTRUCTION NO. _3
In considering the weight to be given to the testimony of an
exper! witness, you should consider the basis for his opinion and
the manner by which he arrived at it and the underlying facts and

data upon which he relied.

26
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INSTRUCTION NO. i_
The greater weight of all the evidence is sometimes call the
preponderance of the evidence. It is that evidence which you
find more persuasive. The testimony of one witness whom you

believe can be the greater weight of the evidence.
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INSTRUCTION NO. {
llegligence is the failure to use ordinary care. Ordinary
care is the care a reasonable person would have used under the

circumstances of this case.

o8
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INSTRUCTION No. &
The plaintiff has a right to assume that the defendant will
use ordinary care until she realizes, or in the exercise of
ordinary care should realize, that the defendant is not going to

do so.
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INSTRUCTION NO. )’)
An employer is liable for all damages proximately caused by
the negligence of its employee while acting within the scope of

his employment.
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INSTRUCTION NO. 2
If you believe by the greater weight of the evidence:

(1) that the defendant is liable for the plaintiff’s
injuries;

(2) that the plaintiff used reasonable care in selecting a
physician to treat her injuries; and

(3) that the treating physician made the injuries worse;
then the plaintiff is entitled to damages from the defendant for

the increase in her injuries caused by the physician.
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INSTRUCTION No. [A

The owner or proprietor of a place of amusement or
entertainment is not an insurer of the safety of its invitees,
but has the duty to exercise reasonable care for their safety and
protection.

Reasonable care is the care that would be exercised by an
ordinarily careful and prudent person or business in the same
pasition. If the owner or proprietor fails to perform this duty,

then it is negligent.

&
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INSTRUCTION No. [J

If you find your verdict for the plaintiff, Carol Bregel,
then in determining the damages to which she is entitled, you may
consider any of the following which you believe by the greater
weight of the evidence was caused by the negligence of the
defendant:

(1) any bodily injuries she sustained and their effect on

her health, according to their degree and probable duration;

(2) any physical pain and mental anguish she suffered in

the past and any that she may be reasonably expected to

suffer in the future; |

(3) any disfigurement or deformity and any associated

humiliation or embarrassment;

(4) any inconvenience caused in the past and any that

probably will be caused in the future;

(5) any medical expenses incurred in the past and any that

may be reasonably expected to occur in the future;

(6) any earnings she lost because she was unable to work at

her calling;

(7) any loss of earnings and lessening of earning capacity,

or either, that she may reasonably be expected to sustain in

the future.

Your verdict should be for such sum as will fully and fairly
compensate the plaintiff_for the damages sustained as a result of

the defendant’s negligence.
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INSTRUCTION NO. _{j__
You shall find your verdict for the plaintiff, Carol Bregel,
if she has proved by the greater weight of the evidence that:
(1) The defendant was negligent; and that
(2) The defendant’s negligence was a proximate cause
of the plaintiff’s accident and damages.
You shall find your verdict for the defendant if:
(1) The plaintiff failed to prove either or both of
the two elements above; or if
(2) The defendant has proved by the greater weight of
the evidence that the plaintiff was contributorily
negligent and that her contributory negligence was

a proximate cause of the accident.
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INSTRUCTION NO. £

The Court instructs the jury that you must not base
your verdict in any way upon sympathy, bias, guesswork or

speculation. Your verdict must be based solely upon the

evidence and the instructions of the court.

{7
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INSTRUCTION NO. e~

The Court instructs the jury that the defendant was not
am insurer of the safety of the plaintiff and in order for the
plaintiff to recover, the burden is upon her to prove by a
prepornderance of the evidence that the defendant failed to
exercise ordinary carein the conduct of its business. Unless
you bhelieve Ehat the plaintiff has proven by a preponderance
of the evidence that the defendant failed to exercise such

care, then your verdict shall be for the defendant.

g
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INSTRUCTION NO. !2

The Court instructs the jury that a proximate cause
of an accident, injury or damage is the cause which in
natural and continuous sequence produces the accident,
injury or damage. It is a cause without which the

accident, injury or damage would not have occurred.
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INSTRUCTION NO ¥

The Court instructs the jury that the fact that
there was an accident and that the plaintiff may have been
injured does not, of itself, entitle the plaintiff to
recaver.

The plaintiff has the burden of proving by the
greater weight of the evidence that the defendant was
negligent and that its negligence caused the plaintiff's

injuries.
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INSTRUCTION NO.

The Court instructs the jury that-if you find from the
evidence that the plaintiff was negligent and that her negligence
proximately contributed to the accident, you may not compare the
negligence of the parties. Any negligence of the plaintiff which

was a proximate cause of the accident will bar the plaintiff from

recovering.

3
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INSTRUCTION NO. }{

The Court instructs the jury that-to the extent
that a doctor has testified that his opinion stating the
acecident caused the injuries is based upon what the
plaintiff told him concerning the history of the accident
and her symptoms, the opinion stated by the doctor is
dependent upon the truthfulness of the matters which were

related to the doctor by the plaintiff.

L
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INSTRUCTION NO.

The Court instructs the jury that_damages are not
presumed nor may they be based upon speculation, but must
be proven and the burden is upon the plaintiff to prove by
a preponderance of the evidence or with reasonable
certainty any item or element of damage claimed and that it
is properly attributable to the accident; and unless such
item or element of damage is thus proven by a preponderance
of the evidence, then the plaintiff cannot recover for such

item or element.

. -
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INSTRUCTION NO. Eé

The Court instructs the jury that_the statement of
counsel for the plaintiff referring to the amount sued for
is not evidence in this case; you should not consider it in
arriving at the amount of your verdict, if any, except

that the jury may not award more than the amount sued for.

7



INSTRUCTION NO. L-  _

The Court instructs the jury that if you find in favor of
the plaintiff and make an award of any loss of earnings or
expense in the future, you must take into account the fact that
the money awarded by you is being received all at one time
instead of over a period of time extending into the future and
that the plaintiff will have the use of this monéy in a lump sum.
You must, therefore, determine the present value or the present

worth of the money which you award for such future loss.

<f’:/
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VERDICT SHEET

VERDICT FOR THE PLAINTIFF

e, the jury, on the issues joined find in favor of the
- plainkiff and assess her damages at $ .

Foreperson

VERDICT FOR THE DEFENDANT
lfe, the jury, on the issues joined find in favor of the

defeniiant .
Foreperscn ; '2

a
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF WILLIAMSBURG AND
THE COUNTY OF JAMES CITY

CAROL SIBERT BREGEL, Plaintiff
v. LAW #5894
BUSCH ENTERTAINMENT CORPORATION, Defendant

FINAL ORDER

Came on the 3rd day of May, 1993, the parties in person and by
counsel, and the defendant having heretofore filed its grounds of
defense herein, issue is joined.

Whereupon came a jury, to-wit: Carol R. Flango, Foreperson,
Louise L. Hill, Patricia R. Russo, Bonita Schley, Rosetta J.
Roberts, Catherine R. Bush, and Elizabeth E. Conklin who were sworn
to well and truly try the issues joined and a true verdict give
according to the evidence and the law.

The evidence of the plaintiff was ‘presented and at the
conclusion thereof the defendant by counsel moved to strike the
evidence of the plaintiff on grounds stated in the record, which
motion was overruled and to which ruling of the Court counsel for
the defendant excepted.

Thereupon, the evidence of the defendant was presented and at
the conclusion of all of the evidence, the defendant by counsel
renewed his motion to strike the plaintiff's evidence, on the same
grounds, which motion was overruled and to which ruling of the
Court counsel for the defendant excepted.

After receiving instructions from the Court and hearing
arguments of counsel, the jury retired to their room to consult of
their verdict and after some time returned into Court with the

following verdict:

¢S
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"We, the jury, on the issue joined, find for the defendant."
Carol R. Flango, Foreperson

The plaintiff by counsel, moved to set aside the verdict as
being contrary to the law and evidence andéfo order a new trial,
which motion was overruled and to which ruling of the Court,
countsel for the plaintiff excepts.

It is therefore ADJUDGED and ORDERED that the plaintiff take

naothing and that judgment be entered in favor of the defendant.

. DATE: 5/(/&
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UTTER & MONTAGNA
ATTORNEYS ATLAW
NORFOLK, YIRGINIA

VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF WILLIAMSBURG
AND JAMES CITY COUNTY

CAROL SIBERT BREGEL,

Plaintiff,
V. AT LAW NO. 5894
BUSCH ENTERTAINMENT CORPORATION,

Defendant.

PLAINTIFF’S MOTION TO SET ASIDE THE VERDICT

AND TO ORDER A NEW TRIAL AND/OR TO VACATE

THE JUDGMENT ORDER ENTERED ON MAY 6, 1993

AND ORDER A NEW TRIAL
FACTS
On July 10, 1988, the plaintiff, Carol Bregel, was
visiting Busch Gardens in Williamsburg, Virginia, and
presented herself as a passenger, along with her companion,
Joe Toscano, at the Sky Ride Station to be transported from
England to the next "country". Immediately upon entering
the Sky Ride cabin, she placed her arm on the rear of the
seat, inside the cabin. Joe Toscano entered and sat next to
her and when the attendant closed the door, tilted the cabin
backwards causing Joe Toscano to lean forward and grab the
center rail and Carol Bregel to grab the rear of the cabin
seat. The cabin that they occupied was struck immediately
by the next Sky Ride cabin, pinning Carol Bregel’s elbow in
between the two metal cabins.
Carol Bregel cried out, had an immediate onset of pain

and immediately upon'disémbarking proceeded to the First Aid
Statidn”where she was noted to have swelling and pain, ice

and a bandage was applied and she was sent to the emergency

PUN
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room of Williamsburg Community Hospital where she was
treated and released, to be followed by various other
physicians for the damage done to her ulnar nerve in the
collision.

None of these facts were contradicted at trial,
nevertheless the defendant’s claimed that Carol Bregel was
negligent in placing her arm outside the cabin and that the
plaintiff had failed to show that it was Busch Garden
employees who caused the Sky Ride cabins to collide thus
causing the injury. The case was submitted to the jury on
the issue of primary and contributory negligence.
Instructions stating the duty of a common carrier were
refused. After twice announcing that they were unable to
reach a verdict the jury found for the defendant.

ASSIGNMENTS OF ERROR

Contributory Negligence

In the case of Eiss v. Lillis, 233 Va. 545 (1987), the
defendant doctor claimed that malpractice was excused by the
plaintiff’s contributory negligence in taking aspirin along
with the anti-coagulant drug Coumadin. The court pointed
out that since the aspirin administration was a matter of
which the defendant doctor should have been aware, it ﬁas
not a basis for a claim of contributory negligence nor a
proximate cause of the decedent’s injury or death. In the
present case, the evidence was clear that Carol Eregel’s

cabin and the position of her arm would have been in full

'8
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JTTER &MONTAGNA
ATTORNEYS AT LAW
NORFOLK, YIRGINIA

view of the attendants who were operating the Sky Ride
cabins. Even if it could be said that grasping the back of
the seat once the cabin was tilted was negligence on the
part of Carol Bregel, it was still a fact that was apparent
to the Busch Gardens employees operating the ride. Under
the state of the evidence in this case, there is simply no
basis for claiming that Carol Bregel did anything outside
the exercise of ordinary care for her own safety and it was
error to instruct the jury on this issue.

The one and only basis on which the defendant could
claim that Carol Bregel was negligent was in not having all
of her extremities inside the cabin at the time it was
struck by the following cabin. Negligence is the failure to
use ordinary care. Nothing in the evidence show that Carol
Bregel did anything that was not consistent with ordinary
care. Indeed, if a person feels that they are falling, it
would be negligent not to grab the closest hand-hold. It is
axiomatic that all instructions given in a civil case must
be supported by evidence.

Common Carrier

In closing argument, counsel for the defendant made
repeated references to the fact that the plaintiff had
somehow failed to show that Busch Gardens had failed to use
reasonable care in the operation of their Sky Ride. Despite
the fact that the plaintiff had established through various

witnesses and the defendant’s own experts and personnel,
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that it was an improper and negligent practice to cause Sky

Ride cabins to collide with one another in a loading area.
Plaintiff respectfully submits that the jury was instructed
on the wrong standard as plaintiff had established through
uncontradicted evidence and the introduction of
uncontroverted documents that Busch Gardens was a common
carrier in its operation of the Sky Ride. Instructions
advising the jury that the defendant was a common carrier
and owed the plaintiff the "highest degree of practical
care" were refused by the court.

Under the evidence presented the Busch Gardens Sky Ride

met every definition of a common carrier. The Sky Ride was
defined by Busch Gardens’ expert has being an aerial
passenger tramway. The standard operating procedures
provided that the Busch Gardens Sky Ride is a three station
monocable system and that each station has loading and
unloading facilities for the guests. The Sky Ride "provides
a major means of transportation across the three countries®.
There was further testimony that the Sky Ride accepted as
passengers, all paying customers, to the Busch Gardens
facilities, including the handicapped.

Black’s Law Dictionary defines common carriers as
"those that undertake to carry all persons indifferently who
may apply for passage so long as there is room, and there is

no legal excuse for refusal. See also Carlton v. Boudar, 88

X MONTAGNA
EEYSAT LAW
LK VIRGINA S.E. 174 (1916).
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As the court is aware, Busch Gardens is a large
facility divided into districts or "countries" and the Sky
Ride is a means of transportation between those countries.
Busch Gardens is a facility open to the public and all
people who enter Busch Gardens are eligible to ride the Sky
Ride without exception. Indeed, the testimony was that the
ride was accessible to even the handicapped and very young
children who were accompanied by adults. As the court may
readily affirm from looking in the Virginia Model
Instructions, the courts have held that taxi cabs, buses,
railroads, ferries and elevators are commén carriers. The
common carrier, unlike an ordinary defendant, "owes the
highest degree of practical care and foresight for the
safety of its passengers". See Virginia Model Jury
Instructions, No. 22.000, and notes contained therein. 1In

the case of Murphy’s Hotel, Inc. v. Cuddy’s Adm’y, 97 S.E.
794 (1919), Murphy’s Hotel was held to be a common carrier

in operating an elevator at its place of business. There
can be no practical or apparent distinction between the
operation of an elevator in a hotel and the operation of an
aerial passenger tramway at an amusement park.

Similarly, a number of cases from other jurisdictions
have held that facilities operating aerial passenger
tramways and amusement rides such as this one are common
carriers. See Allen v. State, 260 A.2d 454 (1969) (ski

lift); Pajak v. Mamsch, 87 N.E.2d 147 (1949) (ferris wheel);

. 742.




Squaw Valley Ski Corp. v. Superior Court, 3 Cal.Rptr.2d 897
(1992) (ski l1lift); Summit County Development Corp. V.
Bagnoli, 441 P.2d 658 (1968) (ski lift); Shoemaker v. Rush-

Presbyterian-St. Luke’s Medical Center, 543 N.E.2d 1014
(1989) (elevator).

Motion for Mistrial
The court may recall that the jury, after deliberating

for an hour, returned and stated their confusion by asking
if they could render a smaller amount of damages if they
failed to find a preponderance of the evidence in favor of
either party. they were instructed to follow the
instructions that had been given them and return to
deliberate. Approximately two hours later the jury again
returned and indicated that they were deadlocked and
plaintiff moved for a mistrial. This motion was denied and
the jury was read the Allen charge and returned |
approximately 30 minutes later with a defendant’s verdict.
Once the jury had manifested their confusion over their
instruction on the law of the case, as well as their

{ inability to reach a verdict, a mistrial should have been
granted. The plaintiff contends that it was the absence of
a common carrier instruction compounded by the granting of a
contributory negligence instruction unsupported by the
evidence that caused the jury’s confusion and resulted in a

Y MONTAGNA serious miscarriage of justice.

EYS AT LAW
LK, VIRGINIA
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For all of the reasons stated in the foregoing, the
plaintiff urges the court to vacate the Judgment Order and
set aside the jury’s verdict and to grant a new trial on all
issues. In addition, the plaintiff desires to argue orally
once the defendant has had an opportunity to respond to the
foregoing motion.

CAROL ERT BREGEL

£ cOunsel(//

Robert L. Mills, Esq.
RUTTER & MONTAGNA
415 St. Paul’s Blvd., Ste. 720
Norfolk, Virginia 23510

(804) 622-=5000

CERTIFICATE

I hereby certify that a true copy of the foregoing
Plaintiff’s Motion to Set Aside the Verdict and To Order a
New Trial and/or To Vacate The Judgment Order Entered on May
6, 1993 and Order a New Trial w ailed to all counsel of
record this 27th day of May,

Robert K. Mills (
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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF WILLIAMSBURG

AND JAMES CITY COUNTY

Terry Hunter Davis, Jr., Esquxre;&;odﬁbetu’
for the Defendant.

CAROL SIBERT BREGEL, G i iy
Plaintiff, Fide e wp EmEs s
;T‘.'\i u\,L 2\) i3 '
B e ¢ .
U '-_z;‘.;- it b S el
VS. At Law *”‘gsgi
YQLQME,l
BUSCH ENTERTAINMENT CORPORATION,
Defendant.
Taken before: The Honorable W. L.
Person, Jr., Judge and Jury.
May 3, 1993 - 9:00 A.M.
Williamsburg, Virginia
APPEARANCES: Ruttter & Montagna, by Robert L. Mills,
Esquire, and Lance A. Jackson, Esquire,
counsel for the Plaintiff. <
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Witness Direct Cross
Carol Bregel 68 99

Dr. James T. Barton 116 121

Joseph Toscano by
deposition transcript (page 125)

Dr. LeRoy by videotape
and deposition transcript (page 126)

Dr. Boulos by videotape
and deposition transcript (page 129)

Randi Tyrone Barkers 129 147

Michael F. Tannen by

deposition transcript (page 153)
EXBIBITS

Description

PLaintiff's Exhibit Number 1 not used.

Redirect

112

123

151

Plaintiff's Exhibit Number 2, various medical

bills

Plaintiff's Exhibit Number 3, photograp
gondola car

Plaintiff's Exhibit Number 4, videotape
deposition transcript of Dr. LeRoy

Plaintiff's Exhibit Number 5, videotape
deposition transcript of Dr. Boulos

h of

Recross

Page

96

99

126

129
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She first went to see her family doctor, Dr. James Baker,
who tried to treat her conservatively with medications and
ice, the same regimen that will be applied all along, and it
didn't do any good. He referred he; to an orthopedic
surgeon, Dr. Kamali, and Dr. Kamali treated her with pretty
much the same regimen but tried her on different medication,
also hoping that the inflammation in her elbow which was
causing the pain and the numbness == the inflammation and
the tingling feeling that she had throughout her lower
forearm would go away, would hopefully treat it
conservatively. We all know what that means. Do as little
as possible and hope that the situation would get bettec.
It did not.

Ultimately Dr. Kamali scheduled her for
surgery in May of 1989. She was injured in July and treated
by Dr. Kamali from October there right on through July and
said, "Nothing else worked and we have to schedule the
surgery and try this,®” and the surgery he did -- I'd like to
use the illustration and show the jury what we are talking
about, if I may.

THE COURT: All right.

Mﬁ. MILLS: Cam I use this easel, Your
Honor?

The area of Carol's elbow that was injured

by being trapped between the two cars is called the ulnar
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nerve, and that is the ulnar nerve that you talk about when
you hit your funny bone. That is the one that you feel. It
runs -- you can see it on this illustration. It is this
line and it comes down here and it gecomes a dotted line.
Well, as it gets down here at the elbow it crosses over the
joint that makes the elbow. It is just beneath the skin.
That is one of the big nerves that you can actually hit
because it is not covered by a muscle. It is enclosed in a
capsule. When the capsule is bruised, and the doctor will
use the word contusion, which means bruise, when it is
bruised and hurt it will start to form adhesions in the
capsule. Scar tissue in essence puts pressure on the nerve
and makes the symptoms stay, and instead of the funny bone
pain going away it aches, and the symptoms go all the way
down the arm and have an effect on the nerves in the fingers
that that nerve serves.

What he did, what the doctor did was go into
the elbow and cut, make an incision in her elbow, find that
nerve, and he<cén see the adhesions that were around it. So
what he did was called a decompression, which means he
didn't move the nerve, left it the way it was, but cut the
adhesions away from it( cut it away from its natural anchor,
left it in place hoping that that would fix the problem, but
it didn't.

Carol continued to have exactly the same
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symptoms that she had and didn't improve. They tried her on
yet more medication, anti-inflammatory agents of many
different types and muscle relaxers, everything to try and
get her arm better. Ultimately she_was seen by Dr. Kamali
in February of 1991 on the last occasion and he said,
*"Carol, there is nothing else I can do for you. What I have
done for you is all that an orthopedic surgeon can do for
you. I'm sorry."

Carol got the name of a Dr. LeRoy from a
co-worker at work who said that he had a nerve block from a
nerve injury and Dr. LeRoy did nerve blocks and perhaps that
would help, so she went to see Dr. LeRoy who examined her
and treated her with a regimen of different types of therapy
and other medications to try and get her armlbetter.

When it didn‘'t work he ordered some -- well,
he did the nerve block. He did the nerve block and the
nerve block was unsuccessful, which really didn't have any
effect on her condition. You will hear Dr. LeRoy testify,
and that is why I assume the TV is back here. These are
Delaware doctors. Their depositions were taken. We asked
them questions on tape and both lawyers for both sides were
there, and we asked the doctors everything that we would ask
them if they were sitting right here. Rather than sitting
right here they'll be on the television set and we'll watch

them as they testify.

88

McCraw & Associates




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

Dr. LeRoy sent Carol for a test called an
EMG, and ﬁheze was an EMG performed earlier in ceonnection
with her earlier surgery, and what that is is they stick
needles with electrodes into the skin and into the nerves at
various places, then send electronic signals, and they can
measure the speed that these signals go through the nerve,
because a nerve is an electrical device that transmits
electrical impulses from our brain down to the various parts
of our body.

All the nerves start right at the base of
the brain and then they go down into our spine and from your
neck they branch out into your arms. From our lower back
they branch out into our legs just like a tree. The
impulses that go along those nerves do many, many different
things. They have sympathetic functions and active
functions and have passive functions. They control
movement. They make you able to move thingé and able to
move the muscles that grasp and do things like that. They
make you feel -- when you feel things, you feel your hands
rubbing together and feel hot and cold, that is senmsation,
another thing that the nerve does. So you have sensation
and you have motor functions, and when the nerve is injured
or damaged or hurt or bruised you.have pain. So that is
just another form of sensation, pain is, and these are some

things that our nerves do by the transmission of these
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impulses.

In Carol's case they could tell that these
impulses weren't flowing properly across her elbow. They
were slowed down by the bruising and adhesions she was
having at that location. Dr. LeRoy referred her on to a
neurosurgeon, nerve doctor or neurological surgeon, and his
name was Dr. Boulos. He looked at her tests, had some more
tests performed, and then said, "I think that the procedure
that'll help you will be a decompression and transposition
of your nerve."

What transposition means, they are now going
to take the nerve and move it. They are going to take it
away from its original site and cut a little -- by making
another incision more or less the same place, find the
nerve, cut it away from its little attachments to the
muscles, and then move it so that instead of being right
here inside the elbow it is now going to be up here in the
crook of the arm. Then it doesn't have to be pulled across
the elbow the way that it is for a normal person.

Well, it normally lies right here and
stretches and moves just as the arm stretches and moves. It
no longer has to do that. Now it will be inside your arm
and not have as much stress on it and hope that will allow
the nerve to heal and get better. That was the procedure

that Dr. Boulos performed in August of 1991. Unfortunately
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that procedure really didn't give her very much improvement.
Unfortunately the nerve conduction tests and all her signs
and symptoms remained about the same.

Now, ultimately we had her see one of the
leading specialists in the country on hand surgery. His
name is Dr. Pat Aulicino, and he is probably the leading
authority on failed ulnar nerve transposition,the operations
that don't work or don't correct the problem that they are
intended to do. This illustration shows the kind of problem
that area was having.

She had weakness and loss of sensation in
her little finger and this finger and also in her grip,
because that is an area that that nerve serves, this finger.
You can see it branching out here and also branches across
and serves the thumb, so that her overall grip strength, her
ability to grab and her pinch strength, her ability to pinch
have all been severely diminished, and her arm continued to
ache at the elbow and the hot stabbing pains continued to go
down her arm. It never stopped. It continues to go on.

What Dr. Aulicino says is that he tested her
and looked at her EMG study and tested her grip strength
compared to the right and left arm and measured grip.
strength. He measured two-point sensation, the ability to
tell the difference between percussion on her arm, and said

that what he can do is go back into her arm, operate on it
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yet a third time, because there is some evidence on the EMG
that the nerve may have slipped back into a position that it
is not outside the bone. He'll move it again, put it deeper
into a bed of muscle and also decoméress it above and below,
and he believes because he has written on the topic and
pioneered this procedure, that this will relieve her pain,
but only that. No one can ever restore and she will never
be able to recover her strength in that arm. She'll never
be able to pinch like she did, she will never be able to
grasp like she did.

That is the state of the medical evidence,
and a lot of what you will hear will be medical evidence.
Probably more medical evidence than how the accident
happened, because we don't think there is really going to be
a substantial dispute about that.

The thing that you are going to be asked to
determine after you have heard all of this medical evidence
and all of this other stuff about how the accident happened,
after you have heard Carol tell you what happened, is the
effect that it has had on her life, how it has affected her.
What it is that she has had to go through for the past five
years, what it is éhat she will have to go through in the
future.

Now, ce:tain things are going to be easy to

tell. We can show you her scars on her elbow. Those will
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be apparent. They'll jump right out for you. We'll present
evidence in mathematical form to show you the money that has
been paid for medical bills for the doctors to do the two
surgeries that have been performed._ We can show you what
the next surgery is going to cost. We can show you with a
fair amount of precision the amount of time that she has
been out of her work and not able to work in her job as
chauffeur because she was recovering from surgery and unable
to work. We can show you all of those things.

Then there are other things that can't be
calculated with true mathematical precision, although you
will hear evidence about them. She will tell you what it
feels like to have her arm in that kind of condition and the
way that it affects her life.

Carol worked at the time she had the
accident as a chauffeur for Royal Limousine Service. She
was a driver and she drove people to the airport and around
various industrial sites. She drove limousines for people
who were visiting the area. She drove minivans to do that
type of pick up and delivery work, and you will hear
testimony from the man who employed her to do that, and
he'll tell you and Carol will tell you that after she had
this injury she was never able to do that job in the same

way, and her earnings were affected by this because now she

is just simply unable to handle luggage and handle heavy
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parcels, and all of her doctors agree on this, and it has
affected her ability to earn a living.

Since this accident she has moved to Las
Vegas, and now she works still as a driver, but she works
Las Vegas driving a shuttle bus that picks people up at
their home, then takes them to various casinos and drives
them back. That is a bus with an electric door that she
does not have to operate. She can no longer operate the
manual kind of bus doors that you are familiar with on
school buses where they push and pull a lever to open and
close doors. But she no longer is able to do the kind ef
work that earns her gratuities. People don't tip drivets
unless the drivers do something for them like handle
luggage.

So you will hear testimony that she has

in

suffered not only lost earnings and not only will she suffer

more lost earnings, but she had a loss of what you will her

as wage earning capacity, her ability to earn, and you will

hear testimony on that subject from her doctor and from the

vocational rehabilitation specialist whose name is Charles

DeMark, and he is a person who tested her and looked at the

labor markets in various places and talked with her doctor
and to her former employer and will be able to give you an
idea of what it is that she'll not be able to earn in the

future.
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Once we have done that we'll hear from an
economist, Mr. Fremon Jones, who will take the figures that
the rehabilitation expert provided and the other data
available to him and then reduce th;t future earnings to
what we call present value calculations.

Now, the defense will have their side of the
case, too. If they didn't have a side of this case we
wouldn't be here in this dispute. We expect that they'll
show you and attempt to introduce evidence that there was a
sign on the interior of this Skyride that said, "No
standing, no putting your arms and legs outside, no rocking
the cabin, no smoking,” and other information about all of
this stuff. They say that Carol is at fault for her own
injury. If she had taken the time to read the instructions
of the sign then this wouldn't have happened, and that is
their version of the case. That judgment will be up to you.

You will see videotape evidence of exactly
how this Skyride is operated, and it will be up to you to
determine whether or not it is safe for people to bang cars
with people in cars, with passengers in them. You will see
whether or not it was foreseeable with Busch Gardens, if it
is something that ﬁhey know about, that many, many of the
people who ride that ride do exactly what Carol did or
another form of it, and you will see videotape evidence of

that, and when you look at that I invite you to count along
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with me the number of cars you see and the number of people
you see resting their hands inside as Carol was and outside
the car as they are loaded into the station. I would like
you to make that count. I have my éount; I can tell you
what it is, and you will see that a large percentage, nearly
half the people that ride the Skyride, do.

They also retained their own physician who
looked at Carol for a total of 20 minutes, Dr. Curtis Spear,
a doctor that Mr. Davis' firm uses quite a bit. The
defendant in a case has a right to see any medical records
to find out everything there is about the piaintiff's case,
and they have never taken the opportunity to do that.

What they also have the ability to do is
have her seen by any doctor they choose. Dr. Curtis Spear
was a doctor that they chose. His testimony will not be in
conflict too substantively with the other doctors. He will
agree that she was injured in this case and that she
suffered her injury, that she had this pain and these
problems, and he knows about the background of her surgery.

He'll have a disagreement. The first time
we asked him he said she had a five percent permanent
impairment. Then he said ten percent. Our doctors will say
thirty-seven percent permanent'impairment of the right upper
extremity, which the doétors call the right arm.
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