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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

H. E. DEWITT

v.
W. W. COFFEY, TR.A.DING AS THE I<INNIER CO.,
C. P. COFER AND OTHERS.

To the Honorable Judges of the
of Virginia:

Supren~e

Court of Appeals

Your petitioner, I-I. E. DeWitt, respectfully represents that
he is aggrieved by a de-cree of the Corporation Court for the
city of Lynchburg rendered at June term, 1927, in the above
entitled cause, in that the court held that the mechanic's lien
of the plaintiff 'vas valid and had priority over the deed of
trust held by petitioner.
The facts with no material conflict are:
Briefly stated: On July 24, 1925, C. P. Cofer and Sallie
Lynch, owners of certain lots eontracted with B. W. ,Jack-.
son, Inc., general contractor, to erect a dwelling· thereon for
the sum of $2,747.50 complete. Jackson to furnish all material and lalJor. In accordance with the contract and in full
payment of the contract price, and $1,000.00 due J. H. Lindsay under a prior lien, Cofer and Lynch executed their bond
and notes for the sum of $3,747.50, all payable to bearer,
secured by a. deed of trust and delivered them to the contractor, B.
Jackson, Inc.. Reeord, pages 11-63.
These notes and bond were acquired by petitioner for
value without notice about August 29, 1925. Record, pages
40-42.
The l{iunier Co., material men and sub-contractor, furnished B. W. Jackson, Inc., the lumber with which the dwell-
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ing 'vas erected and filed a mechanic's lien in an effort to
secure the same. Record, pages 6-7-8-9.
The Judge of the Corporation Court held that Cofer and
Lynch could not pay the contractor in this manner.
The $1,000.00 due J. II. Lindsay is secured in a prior
deed as well as in the one included in this suit. It is conceded to be the first lien on the property, does not affect this
controversy, and will not be again referred to.
:i\Iore in detail the facts are: On ,July 24, 1925, Cofer and
Lynch, owners of the lots n1entioned in this suit, entered into
a. 'vritten contract with B. W. ,Jackson, Inc., as general contractor, under which Jackson was to furnish all materials
and erect a house on said lots for the snn1 of $2,747.50. This
contract appears on page 63 of the record, and by its terms
n1akes the bond, notes and deed of trust, page 11, a part
thereof. The contract 'vas· executed July 24, 1925, and the
bond, notes and deed of trust were executed on August 21,
1925, bearing date however on July 24, and delivered to said
B. W. Jackson, Inc., in full payment of the contract price.
Record, pages 33-36. Said bond and notes, all payable to
bearer, "rere acquired by said I-I. E. De':Vitt about August 29,
1925, who l1acl the deed of trust securing them recorded on
September 2, 1925. Hecord, pages 11-40. Subsequent to the
making of this contract B. W. Jackson, Inc., contracted 'vith
the plaintiff to furnish the material for the building, which
he did, beginning to deliver same August 11, 1925. Record,
page 27. Up to September 2, 1925, plaintiff delivered to said
B. ,V. Jackson, Inc., materials amounting to $61.5.83 and
subsequent to September 2 $644.04, aggregatii1g $1,259.87.
R·ecord, page 52. On September 2, 1925, plaintiff notified
said C. P. Cofer that it (plaintiff) looked to said Cofer
"for settlement of our account or see that proper arrangements are made for such settlement with us before paying
the contractor". Record, page 61. A.t the time this notice
'vas served Cofer and Lynch had paid the general contractor,
B. W. Jackson, Inc., in full. Record, pages 11-36-63. And
so notified the plaintiff. Record, page 61. Cofer says this
reply was sent within four or :five days. Record, pages 35-36.
Coffey, plaintiff, two to three weeks. Record, page 29. Plaintiff continued to furnish ,Jackson material and on October 24,
1925, notified Cofer and Lynch that it had :filed a mechanic's
1ien against the property. R.ecord, page 10. Such lien was
filed on October 23, 1925, and this suit brought to enforce
the same.
II. E. DeWitt, the petitioner, acquired by purchase from
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B. W. Jackson, Inc., the contract bond and notes about August 29, 1925, paying therefor $1,650.00, by delivering to
J·ackson a solvent bond for that amount, which 'vas almost
due, and secured by a deed of trust. The residue of said
$2,747.50 was credited on Jackson's account. Record, pages
40-42-44-45.
ERROR ASSIGNED.
That the court erred in holding the mechanic's lien o{ the
plaintiff was valid and had priority over the deed of trust
held by your petitioner.
The question presented here is new in Virginia, not having
heretofore been before the court.
The question presented and 'vhich will go to the root of and
determine this assignment of error is: In what sum, if any,
were Cofer and Lynch indebted to B. \V. Jackson, Inc., the
contractor, at the time plaintiff, who was a sub-contractor
under B. \V. Jackson, Inc., gave them notice on September
2, 1925? The answer to this question depends upon the
validity of the contract of July 24, 1925, between Cofer and
L-y..nch and B. W. Jackson, Inc.
The mechanic's lien law of Virgh1ia is purely a creature
of statute, with no analogy to the common ]a,v, ·and does not
undertake to disturb or hinder the contractual lights of an
owner of land with his general contractor for the erection of
a building. The owners of lots made a contract with B. Vv.
Jackson, Inc., a builder, as general contractor to erect a
dwelling for the price set out therein, ,Jackson to fun1ish
all materials for the building. It w·as agreed l1etween the
owners and tT ackson that the full contract price was to be
paid by a bond and notes secured by a deed of trust. This
contract is found on page 63 of the record, and while it does
not in terms specify the notes and deed of trust as payment of the contract price, it refers to the same as follo,vs:
''This amount (the $1,000.00 due J. I-I. Lindsay) is to be
added to the finances as according to the terms of the deed
of trust from C. P. Cofer to E. Thurman Boyd, Trustee,
bearing even date herewith.'' This makes the deed of trust,
Record, pag·e 11, a part of the contract. Acting· thereunder
Cofer and Lynch executed said bond and notes, all payable to
lJearer, secured by a deed of trust, and delivered them to said
Jackson in full settlement of their contract. Thev had complied 'vith their contract, paid the contract price in full,
and were not concen1ed about, nor interested in, what J"itck-
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son did with the bond and notes. The only way in which
they were interested in them was to pay them at maturity.
It is submitted that the bond and notes when so signed,
secured and delhrered to Jackson were as complete and full
payment as if Cofer and Lynch h~d at that time paid him in
cash the contract price, and therefore they owed Jackson
nothing after he had sold this bond and notes.
Section 6428, Code of V a., provides: ''But the amount
for which a sub-contractor ma.y perfect a lien under this section shall not exceed the amount in which the owner is indebted to said general contractor at the time the notice is
given.'' The notice was given September 2, 1925, Record,
page 61, and notified Cofer to arrange settlement of the Kinnier Co. debt before paying the contractor." The I{innier
Co. was promptly advised by Cofer, Record, page 61, ''I have
signed all necessary papers and have given him all notes and
now paying 'interest on same, therefore, I have paid Mr.
Jackson· all that I owe him on the building long before receiving your letter".
The statute provides in terms that the sub-contractor cannot collect from the owner of the building unless the owner
is indebted to the contractor. The mechanic's lien statutes
likewise permit the owner and contractor to make their own
contracts, including how and 'vhen the contract price shall
be paid, and when this is done the sub-contractor makes his
contract with the general contractor subject to -the terms of
the contract between the owner and general contractor.
''The settled general rule is that a sub-contractor is
charged with notice and bound by the terms of the general
contract, and that this rule applies especially to the mode
and terms of payment agreed upon between the owner and
general contractor.''
Maddux vs. Buch-anan, 121 Va. 109 and c. c.

''Sub-contractors, material men and 'vorlrmen are charged
with notice of the terms of the original contract.''
40 Corpus Juris.,

Sect~ on

164.

''A sub-eon tractor or other person not contracting directly
with the owner is charged 'vith notice of, and bound by the
terms of the contract between the owner and contractor relating to the mode and terms of payment; and his contract
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with the contractor is presumed to have been made with
reference to such contract. vVhen the mode of payment provided for in the original contract is inconsistent with the
existence of a lien in favor of a sub-contractor and others,
they can have no lien.''

Ibid., Section 165.
Corpus Juris. cites under this text Frost Vs. Falgeter, 52
Neb. 69.2, 73 N. W., 'vhere it was held "That an agreement
of a contractor to accept a conveyance of certain real estate
in payment was good against the sub-contractor. And where
it is agreed between the owner and contractor that a claim
of the former against the latter shall be regarded as a payment on the last installment due under the contract, this is
binding on the stlb-contractor filing a claim for a lien thereafter". Further citing Ewing vs. Palson, 67 Iowa 65, 24
N. W. 595, which held: ''A provision that the owner should
give notes and a mortgage for part of the price defeated
protanto a sub-contractor's lien." A fortiori, if the notes and
mortgage was for the entire price as in the instant case, a
sub-contractor can have no lien.
It is not contended that the owner and contractor could ·
contract against a mecl1anic 's lien, but if the mode of payment has that effect it is valid and the sub-contractor takes
notice thereof.
It will hardly be denied that Cofer and Lvnch could have
contracted witli and paid Jackson, the contractor, the contract price in full at the time the contract '\VUS made. It is a
right of contract and plaintiff would have had no lien. It
is respectfully submitted that when Cofer and Lynch performed their contract with Jackson by executing 'and delivering to l1im negotiable paper, secured by a deed of trust,
the property is an exempt from the sub-contractor's lien as
if the price had been paid in cash. By so doing Cofer and
· Lynch placed themselves in a position where they would have
to pay said bond and notes in the hands of a purchaser for
value, 'vhich is exactly what happened when DeWitt bought
them.
There "ras no subterfug·e in this contract or any effort
Inade by Cofer and I.Jynch, or DeWitt, to place the assets beyond the reach of a sub-contractor. In fact this sub-contract
did not exist at that time. No evidence anywhere of any unfair dealing, but simply an easy method for Cofer and Lynch
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to pay for building their home. Tho notes being about what
the rent would be.
·
Nl addu.x vs. B,u.chanan, supra, ''Emphasize the principle
that a sub-contractor can l1RVC no legitimate claim upon the
owner except under and by virtue of tho statute", and section
6428 limits a sub-contractor to tho amount then due the contractor by the owner, which in the instant case 'vas nothing.
The court held "Laborers and n1ateria.l men are favored by
the statute but not to the extent of requiring the ovn1er of tlie
property to pay the same bills twice, one with tho builder
with 'vhom he has contracted and again to parties with whom
he has no contractoral relations''.
If the decree of the Corporation Court, Record, page 66,
is permitted to prevail, Cofer and Lynch, the owners, will
l1ave to pay twice as to the amount of the plaintiff's claim.
They will undoubtedly pay De vVitt, the purchaser and holder
of the contract bond and notes. The decree :fixes the liens
first and second State and City taxes, third I.Jindsay $1,000.00,
fourth plaintiff's mechanic's lien $1,259.87 and fifth II. E. De\Vitt for the full amount of the bond and notes given in pursuance of the contract for the contract price, so that if the
mechanic's lien is valid and has to be paid first Cofer and
Lynch will have to pay DeWitt's lien of $2,747.50, less the
small credit. ~J.1his appears to be the only proper construction
of this decree.
Tl1e Judge of the Corporation Court in his opinion, Record,
page 69, inadvertently· falls into several errors. First, on
page 69, he states ".Jackson tr~nsferred the notes, and assigned the bond to H. E. De "Titt for an antecedent debt of
.Jackson's". The Record shows, pages 42-45-49, that DeWitt
paid Jackson $1 ,G50.00 in the equivalent of cush and credited
the resitlue on Jackson's indebtedness to him. Tl1is is not
denied by any one. Second, on page 70 he says: ''This controversy grows out of the effort of the parties to substitute
a deed of trust for a mechanic's lien." No substitution is
attempted. Petitioner is relying on the contract between
Cofer and Lyneh and Jackson which was wholly executed.
Petitioner aC{'fUired the notes and bond by purchase and is
standing upon the deed of trust securing the notes and bond
and no substitution.
The Court, Record, page 71, cited section 6436 of the Code,
Pace vs. llfoonnan, 99 Va. 246, and Crook vs. Old Poi1zt Con~
jo1·t Hotel (C. C.), 54 Fed. 604, to show that a prior eneumbrance only had priority as to the land, with priority in
the mechanic's lien on the building. This position is not

- - - . - - - - - ..---
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controverted when the facts support it. The facts here are
in no ·way similar to those in the two cases cited. Pace vs.
111 oonnan was an old judgment lien upon a moiety of the land
because of an unrecorded deed, and Crook vs. Old Point.,
where mortgages 'vere given for the purpose of raising money
to construct the hotel. In neither case was the question of
the conh·act between the owner and contractor agreeing to
pay and accept the contract price of the building in notes
secured by a deed of trust before the Court. The deed of·
trust in the instant case was not given fo1· the purpose of
raising money but 'vith the notes and bond paid the contractor in full. It is, therefore, apparent that these cases are
not in point.
Again on page 70-71 the Court said: ''All deeds of trust
creditors are under certain circumstances to be regarded as
purchasers for value, but generally speaking they are nothing more than creditors." The ans,ver to this is: "It is
settled by a number of decisions of this court 'vhich are collated in the case of Chap1nan vs. Chapman, 91 Va. 397, that a
trustee m1der a deed of trust under our statute is a purchaser
for value. BraxtmL vs. Bell, 92 Va. 229. Reaffirmed in
Fischer vs. Lee, 98 Va.. 159, and Rich1nond vs. Willia.1ns, 102
Va. 733.
The plaintiff invokes in his bill section 6435 of the Code,
against an assignment by the contractor as against the claims
of his sub-contractor. The Corporation Cotn~t did not deal
with this question and it will not be dealt with here except
to quote from the excellent report of Commissioner Abbott.
Record, pag~s 58-59-60.
(

''It is urged that the transaction is within the purvie'v of
Section 6435, Code of Virginia, 1919. 'rhe forerunner of this
Section was enacted in 1895 and '96 (see Acts, p. 379), 'vhich
'vas under discussion in the Law Register and Burk 's Pleading & Practice, supra.. This statute was not enacted in terms
in the Code of 1919, but was dealt 'vith in the above mentioned section. It provides:
''Every assignment or transfer by a general contractor,
in 'vhole or in part, of his contract with the owner, or of anY
money or consideration coming to l1im under such contract,
or by a sub-contractor of his contract 'vith the general contractor, in 'vhole or in part, or of any money or consideration
c.oming to him under his contract with the general contractor,
in every "rrit of fieri facias, attachment, or other process
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against the contractor or sub-contractor, to subject or encumber his interest arising under such contracts, shall be
subject to the liens given by this Chapter to laborers, mechanics, and material men. No such assignment or transfer
shall in any ·way effect the validity or priority of satisfaction
of liens given by this Chapter."
I have pointed out above that this Section has no· bearing
on the present case, because Coffey acquired no lien, in as
much as the owner at the time the notice was given, owed
Jackson nothing.
Besides, the Section operates on the assignment or transfer
by the general contractor. In this case, if plaintiff's contention be correct, the notes and bond in the hands of De vVitt
constitute a valid and subsisting lien on the property. That
lien is not made void by this Section, but is simply postponed to the mechanic's lien. The statute. has reference, in
my opinion, to an assignment by the contractor to a third
person of a part of the money coming to the contractor, such
as was the case in London Bros. vs. National ExchClrnge Book,
121 Va. 460, or was the case in Willia·ms vs. Lliarine Bank?
132 Va. 379. It seems that the transfer in this case was not
a transfer or assignment of money or consideration coming
to him under such contract, but was the payment by Jackson to DevVitt of a part of the debt o'ved by negotiating
securities. If Jackson l1ad been paid in ba1ik notes, the case
would, in my opinion, be not materially different from the
present, and if the transaction in this case constitutes such a
transfer or assignment, so also would the payment by Jackson of such bank notes to De 'Vitt.
·
The case of Fa-i'l·ba;nks, .~.~1 orse Co. vs. Cape Charles, 131
S. E. 437, decided by the Court of Appeals on January 14:
1926, points out the difference between the former statute on
assignment and Section 6435 of Virginia, and is authority
for the proposition that unless there be a lien, the statute,
Section 6435, does not operate in its favor. In that case,
that was no lien because no lien could be acquired on public
property; in this case, there is no lien because at the time
notice was given, the owner owed, the general contractor
nothing.
The case of Tho11ut.s & Co. vs. J.11cCauley, 143 Va. 451, seems
to me to be direct authority against the plaintiff in this case.
In that case the owner guaranteed the lumber bill to the material men, and it was held that such guarantee was valid
and that on that account, she was not indebted to the contrac-
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tor in any amount, so that mechanic's lien thereafter filed
attached to nothing. See also Shrieber vs. Bank, 99 Va. 257.
There is much said about DevVitt 's not being a bona fide
holder for value 'vithout notice. I am ·not aware of anv defense that the makers of the securities may urge against· paying them, nor of any bad faith on DevYitt's part.
Coffey could have lJrotected himself in this case. He could
have ascertained the status of the matter from the owners
before furnishing any material. He might have sought to
have a contract with them to protect him or proceeded under ·
Acts of 1925,
. 658 (Sec. 6429-a), if the owners owed
the contractor. His diligence in the inception of the operation
'vould have doubtless diselosed the true situation and he would
not have furnished the material unless protection was assured him. · l-Ie 'vas at least taking a great -risk after Cofer
notified him that he owed Jackson nothing."
Some attempt was made in the depositions to sho'v that
DeWitt mislead the plaintiff into crediting Jackson for this
material but it 'vas not sustained and was not true.. Coffey,
the plaintiff, did have two conversations with l\ir. De Witt's
manager about the credit of Jackson hut none with DevVitt.
One of these conversations 'vas in February or lVIarch, 1925,
and the other in J nne or July- of the same year. Record,
page 32. And on page 26 it appears that DuPriest, DeWitt's
manager, simply told Coffey he regarded Jackson's credit
good and that De Witt was selling him. I-Io"rever, it appears
on page 32 that plaintiff at that time 'vas selling Jackson,
that Jackson was in arrears with him, so he did not need to
consult De'Vitt, as he already had satisfied himself sufficiently
to credit Jackson. Plaintiff w·as not n1isled and his evidence
shows it.
The whole record shows that petitioner had acted in good
faith throughout the entire transaction and acquired the contract notes and bond for value.
After all is said, the question is, as stated at t.be beginning: "Is the contract between Cofer and Lynch, the owners,
and B. W. Jackson, Inc., contractor, to build a house for
$2,747.00 complete, and receive therefor in full payments
notes and bond secured by deed of trust valid~ Unless this
contract with notes, bond and deed of trust is valid, the
right of contract is abridged, which is not the intent of the
mechanic's lien statute, and if that be the intention of the
statute it is unconstitutional.
Your petitioner, therefore, respectfully prays that the
a.foresaicl decree of the Corporation Court for the City of
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Lynchburg be reviewed ~nd reversed and that complete relief be granted your petitioner.
Respectfully submitted,
H. E. DEvVITT,
By Counsel.
ALFRED B. PERCY,

F. vV. WHITAJ{ER, Counsel,
Lynchburg, Virginia.

I, F. W. W11itaker, Counsel practicing in the Supreme
Court of Virginia, do certify that I have examined the record
in the foregoing case and in my judgment the same should
be revie,ved by the Supreme Court of Appeals.
F.

1l{.

WIIITAJ{ER.

Received Sept. 22, 1927.
Appeal allowed; supersedeas awarded.

Bond, $500.

ROBERT R. PRENTIS.

VIRGINIA:
Pleas before the Honorable Frank P. Christian, Judge of
the corporation court for the city of Lynchburg, at the
court house thereof, on the 1st day of July, 1927, and in
the 151st year of the Commonwealth.
Be it remembered that heretofore, to-wit: On the 11th day
of June, 1926, came vV. W. Coffey, trading as The J{innier
Company; by Judge B. B. Campbell, his Counsel, and sued
out ~of the clerk's office of the corporation court for the city
of Lynchburg, l1is writ of summons in chancery against B. W.
,Jackson, C. P. Cofer, Sallie Lynch, J. If. Lindsay and H. E.
De vVitt, returnable to the then first .July rules, 1926, which
was returned executed on certain defendants and the cause
was matured on order of publication and by filing answers
as to other defendants.
At another day, to-wit: At second July rules, 1926, came
again said plaintiff by his counsel into said clerk's office and
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filed his bill against said defendants, "rhich said bill is
the 'vords and figures following, to-wit:
page 2

r
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BILL.

To The Honorable F. P. Christian, Judge of Said" Court:
Humbly complaining sho,veth unto the Court, your complainant, W. W. Coffey, trading as The 1\:innier Company,
Inc., that from, to-wit, August 11, 1925, to, to-wit, October
20, 1925, the defendant, B. vV. Jackson, was engaged in the
erection and construction of two-story frame buildh1g on lots
:f:Fs. 4, 5, 6, 7 and 8 in Block 8 as shown on a plat of the Ratcliffe Property, and standing in the name of Sallie Lynch
and C. P. Cofer under a contract for the erection of said
house, and said B. Vl. Jackson was the principal contractor and the said Sallie Lynch and C. P. Cofer the o"TJlers
of said lots and l1ouse.
Your complainant avers and charges the following facts:
1st, that on, te-wit, the 11th day of August, 1925, he began to
furnish materials at the special instance and request of the
said B. W. Jackson, the principal contractor, to be used in
the erection and constn1ction of said building and said materials 'vere so used; that from A.ngust 11, 1925, periodically
to October 20, 1925, your complainant continued to furnish
materials to the said B. 1V. ,Jackson for use in the erection
and construction of said building. He flies here,vith itemized
statement showing the materials furnished and used in said
building, and the true price thereof, 'vhich said itemized statement is for the amount of One Thousand Three I-Iundred
Twenty-nine Dollars and Twenty-eight cents ($1,329.28), on
which interest is claimed from October 21st, 1925, at the rate
of six per cent per annum until paid.
All of said itemized account amounting to $1,329.28 was
furnished within sixty days from the completion of said building, and is no"r due to the said complainant and is not subject to any offsets, credits or counter-claims. Your complainant files herewith saitl itemized statement, marked Exhibit A for identification, duly verified by affidavit, and prays
that the same may be taken and read as a part of this bill of
complaint.
page 3 ~

2nd, your complainant avers and charges that
within sixty days of the completion of the 'vork on
said building, he filed in the Circuit Court of the County of
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Campbell his Mechanic's Lien against said building, setting
up his potential lien thereon in the aforesaid amount, 'vith
interest. Said J\,fechanic's Lien is of record in 1\fiscellaneous
Lien Book #2, at page 354. Said lien is herewith :filed marked
Exhibit B for identification, and is prayed to be taken and
read as a part of this bill of complaint.
~

3rd, Complainant avers and charges that at the time of
filing of said· lien he gave the owner written notice thereof
as required by statute, and :files here-with said notice duly returned executed as a part of this bill, marked Exhibit C.
4th, your Complainant avers and charges that at the time
said 'vork was being done, and at the time his 11;nchanic 's
Lien was filed for record, .as above set forth, said lots on
which said building was erected were outside of the Corporation limits of the city of Lynchburg, and in the County of
Campbell, but that since that time the limits of the city of
Lynchburg have been so extended as to take in said property,
and at this time all of said lots and buildil~g are within the
, Corporate limits of the city of Lynchburg, Virginia.
5th, your complainant is advised and therefore further
avers and charges that on, to-,vit, the 29th day of October,
1924, the defendant, J. H. Lindsay, conveyed said lots to
the said Sallie Lynch and C. P. Cofer, and that they took
possession thereof and ca11sed said building to be erected
thereon as the owners thereof.
Your complainant is advised that alth01igh a deed was
executed to the said Sallie Lvnch and C. P. Cofer bv J. H.
Lindsay the same has never been reoorded and that the said
J. H. Lindsay claims a lien on said real estate secured by
a deed of trust for One Thousand Dollars ($1,000.00), a part
. of the purchase price agreed to be paid by the said Sallie
Lynch and C. P. Cofer. This deed of trust is not of re·cord.
6th, your complainant further avers and charges that by
a deed of trust purporting to be executed July 24, 1925, but
not recorded in the Clerk's Office of Campbell.
page 4 ~ County until September 2nd, 1925, the said Sallie
Lynch and C. P. Cofer undertook to convey to E.
Thurman Boyd, Jr., Trustee, said real estate to secure the
holder of a bond of $2,350.00 payable three years after date
and 46 notes, aggregating the sum of $1,397.50, which said
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deed of trust is of record in said Clerk's Office in Deed Book
143, at page 173; a certified copy thereof is herewith filed and
prayed to be taken and read as a part of this bill, which
said copy is marked for identification, Exhibit D.
7th, your complainant fuTther avers and charges that by
virtue of the statute. for such cases made and provided, he
has fully perfected his 1\Iechanic 's Lien on said premises. He
further avers and charges that the aforesaid deed of trust
was given as an assignment of money to be due to the said
B. W. Jackson for the construction of said building, to the
defendant, H. E. DeWitt, for obligations which the said Jackson had incurred with the said DeWitt. Therefore, your complainant avers and charges that his 1\fechanic's Lien will take
precedence over said deed of trust, and that said deed of trust
is void as to the said 1\!Iechanic 's Lien. Your complainant is
advised that a court of equity will take cognizance of this
lien and 'viii settle and determine the rights of all parties in
interest.
In tender consideration whereof your complainant prays
that he may be allowed to file this his bill of complaint, that
the said B. W. Jackson, Sallie Lynch, C. P. Cofer and .J. H.
Lindsay and H. E. DeWitt may be made parties defendant
to this bill, and be required to answer its allegations, but
not under oath, answer under oath being hereby ·waived; that
complainant's l\1:echanic 's Lien be adjudged to be a lien on
said real estate prior to said deed of trust; that said lots or
so much thereof as may be suitable for the convenient use of
said building and the building thereon may be sold in this
proceeding for the payment of his said lien, together with interest thereon and cost of this suit; that an account of the
liens against said real estate may be taken in the order of
their priority; that proper process issue; that an order of
publication may be directed and matured against
page 5 ~ said B. W. Jackson, who is a non-resident; that all
such other and further and general relief may be
afforded your complainant as the nature of his case may require, or to equity may seem meet .
.And your complainant will ever pray, etc.
W. W. COFFEY, TRADING AS KINNIER CO.,
By Counsel.
B. B. CAJ\IIPBELL, Sol.

~upreme
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EXHIBIT A, WITH BILL.

page 6}
B. W. Jackson

To The Kinnier Company, Dr.
8/11/25
8/11/25
8/12/-

8/13/

8/20/

8/24/

200 pes. 2 x 4-10 1333 ft. @ 3.50 ........................ .
1 keg nailc; & 2 kegs nails ............................... .
•
52 pes. 2 x 8-14 }
500 ft. 8" shgt.
1491' @ 35.00 ........................ .
25 sack cement ........................................ .
20 sack cement ........................................ .
20 sack cement ........................................ .
10 sack cement ........................................ .
58 pes. 2 X 6 X 16 928' }
,
16 pes. 2 x 6 x 14 224' 1152 @ 3.50. · · · · · · · · · · · · · · · · · · ·
22 pes. 2 X 8 X 14 411'@ 3.50 .. , ................. , ..... .
20 pes. 2 x 6 x 18 360'@ 37.50 .......................... .
4 box corner bds 10 @ 1.25 ............................. .
6 " W. frames 30x30@ 14.00 ......................... .
1 twin W. frames 30x30 ................................ .
1 single W. Frames 30x24 ............................... .
2 0. 8. door frames 2' 8 x 6' 8 ........................... .

14.39
13.50
5.00
84.00
28.00
12.00
24.00

!~~ ~!: ~ ~ ~ ~~~'@® 6~~0 }

16.80

6

8/27/

8/29/

9/ 1/

.....

0

0

0

••••••••••••••

0

••••

0

••

300 ft. 3" bed moulding @ 3c ........................... .
1200 ft. fJ 1 Com sdg @ 4.00 ............................ .
1 keg cut nails ........................................ .
18 sqs. D 4 8 blue h Shingles @ 6. 75 ..................... .
1 casement W. frames 24 x30 ........................... .
1000 brick ............................................ .
1000 " ..................................... , ...... .
500
" at 23.00 ..................................... .
10 sack mason lime@ 50c .............................. .
8 sack cement ........••................................
1501 ft. 4" crown moulding @ 4c ........................ .
1200 ft. fJ 2 rift fig. @ 80.00 ............................ .

46.65
15.00
51.48
22.50
18.00
18.00
9.00
40.32

9.00

48.00
5.50
121.50
7.00
23.00
23.00
11.50
5.00
7.20
6.00
96.00

page 7}
4 pes. 2 X 8 X 14 75' }
2 pes. 2 X 8 X 16 43' @ 3·50 ' ' ' ' ' ' ' ' ' . ' ' ' • . ' ' ' ' ' ' ' ' ' ' .. '
2 pes. 2 x 8 x 12 D 4 S 32' @ 4.50 ....................... .

9/ 8/

9/10/

5 flu thumbes 6 x 4@ 30c .............................. .
1200 ft. B rift fig @ 10.00 .............................. .
6000 laths @ 9.00 ..................................... .
7 inside door frames 2' 8 x 6' 8 @ 11.00 .................. .
1 " french door frame 5 x 6' 8 ....................... .
30 pes. 2 x 4 x 10 D4S @ 40.00 ......................... .
300 B. rift flooring
@ 10.00 ......................... .
250 ft. 1/2 clg
@ 45.00 ......................... .
2 roll30 lths bldg paper @ 2.00 ......................... .

4.13
1.44
1.50
120.00
54.00

77.00
25.00
8.00

30.00
11.25
4.00

H. E. DeWitt v. W. W. Coffey, etc.
9/18/
9/22/
9/30/
10/ 5/
10/ 9/
10/16/

miscellaneous casing etc. charge with the frames ........... .
3 box columns 10 x 10 x 9 @ 10.00 ...................... .
2~ tons plaster @ 21.00 ............................... .
15 sack plaster ........................................ .
25 sack finish lime @ 65c .............................. ..
4 sack calsine pla.CJter@ 2.25 ............................ .
6 sack finish lime @ 60c ................................ .
300ft. 8" moulded base ................................ .
100 ft. picture moulding @ 2c ........................... .
2 pes 2 x 10 x 16 D4S 53'@ 4.50 ........................ .
3 " 1-1/8 X 11~ X 12 45'@ 10.00 ...................... .
10 lbs. 8 d wire nails }
5 lbs 10 d "
"
@ 80 · · · · · · · · · · · · · · · · · · · · · · · · · · · ·
8 mortice sack @ 1.00 .••••......•........•.........•....
1 French door set ...................................... .
9 sash& lift@ 15c .................................... .
1 casement adjuster .................................... .
10 pr. butts 3~ x 3~@ 40c ............................ .

15
30.00
47.25
15.75
16.25
9.00
3.60
24.00

2.00
2.39
4.50
1.20

8.00
2.00
1.35
.75
4.00

$1,289.70
page 8}
Forward. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $1 , 289. 70
10/20/

g} ..............................

~ sec!ion ~: r~~l: b~! 1

15.00

6 pes. 1 x 8 x 12........................................
300 1ft. 34' round. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
4 pr. sash 24 x 24.......................................
1 door 2' 8 x 6' 8.......................................

4.08
3. 00
12.00
5.50
$1,329.28

State of Virginia,
City of Lynchburg, To-wit:
D. P. Wickline, being by me first duly sworn upon oath
says that he is the agent and bookkeeper for W. W. Coffey,
trading as The Kinnier Company, and that the foregoing
account against B. W. Jackson is correct; that there are no
credits, counter-claims nor offsets against the claim, and that
the amount no'v due is $1,329.28, 'vith interest thereon from
October 21st, 1925.
D. P. WICKLINE.
Taken, subscribed and sworn to before me, the undersigned
authority, this the 24th day of July, 1926.

MARGARET 0. THO·MAS,
Notary Public.
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EXHIBIT B, WITH BILL.
Mechanic's Lien.

W. W. Coffey, trading under the firm name and style of
The Kinnier Company, of Lynchburg, Virginia, claims that
B. W. Jackson, also of said city, is indebted to him in the
sum of Thirteen Hundred and Twenty-nine Dollars and
Twenty-eight Cents ($1329.28) for materials furnished him,
in and about the construction of a certain frame dwelling near
the City of Lynchburg, in the County of Campbell, Virginia,
which he has contracted to construct for Sallie Lynch and
Cary P. Cofer, 'vhich sum bears interest from the 21st day
of October, 1925, and is now due and payable. For the foregoing sum due to the said W. W. Goffey as aforesaid, he
claims a lien on the following described property of the said
Salli~ Lynch and Cary P. Cofer, to-\vit:
Lots Nos Four (4);Five (5), Six (6), Seven (7), and Eight
(8), in Block No. Eight·(8), as sh~wn on a plat of the "Radcliff Property", recorded in the Clerk's Office of Campbell
County, Virginia, in Plat Book No. 2, pages 9-11 ; it being the
same property conveyed to the said Sallie Lynch and Cary
P. Cofer by J. H. Lindsay and wife, by deed dated the 29th.
day of October, 1924.
Dated at Lynchburg, Virginia, this the 23rd day of October,
1925.
W. W. COFFEY, TRADING .A.S THE I\INNIER
CO~IPANY.

State of Virginia,
City of Lynchburg, to-wit:
I, Margaret 0. Thomas, a Notary Public in and for the City
of Lynchburg, in the State aforesaid, do certify that W. W.
Coffey this day made oath before me in my said City that
B. W. Jackson is justly indebted to him in the sum of 'J.lhirteen IIundred and Twenty-nine Dollars and T\venty-eight
Cents ($1,329.28) for the consideration stated in the foregoing memorandum, and that the same is_ payable as therein
stated.
Gi"tren under my hand this 23rd day of October, 1925.
My commission as a Notary expires April 11, 1929.
MARGARET 0. THOMAS,
Notary Public.

--~-,-----

----

--

---------
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Virginia:
In Campbell Circuit Court Clerk's Office, Oct. 23, 1925.
This Lien was presented and upon the annexed certificate
admitted to record at 5 o'clock P. ~I.
C. W. WOODSON, Clerk.
page 10 ~

EXHIBIT C, WITH BILL.
Notice.

To Sallie Lynch and Cary P. Cofer:
You are hereby notified that B. vV. Jackson is indebted to
me in the sum of Thirteen Jlundred and Twenty-nine Dollars
and Twenty-eight Cents ($1,329.28) with interest thereon
from the 21st day of October, 1925, for materials furnished
in and about the construction of a certain frame dwelling,
which he had contracted to construct for you near the City
of Lynchburg, in the County of Campbell, Virginia, and that
I have duly recorded a mechanic's lien for the same.
Given under my hand this the 23rd day of October, 1925.
W. W. COFFEY, TRADING AS THE KINNIER
COMPANY.
(Duly served by the High Constable of Lynchburg on Cary
P. Cofer and Sallie Lynch Oct. 24, 1925.)
page 11
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EXHIBIT D, vVITH PLAINTIFF'S BILL.

THIS DEED, made this 24th day of July, 19125, be.tween
C. P. Cofer and Mrs. Sallie Lynch, his mother, parties of the
:first part, and E. Thurman Boyd, Trustee, party of the second
part, and the holder of the hereinafter described obligations,
party of the third part.
WITNESSETH, That the said parties of the first part do
hereby grant and convey, with General Warranty of title,
unto the said parties of the second part, all of the following
real estate, described as follo,vs: Lots Nos, 4, 5, 6, 7, and 8 in
Block No. 8, as shown on a plat of Radcliffe property of
John T. McKinney, which said plat is recorded in the Clerk's
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Office of the Circuit Court for the County of Campbell, Va.,
in Plat Book No. 2, at pages 9 and 11, it being the same
property conveyed to the said C. P. Cofer by ........... .
in a deed dated on . . . . day of ........ , 192. . and \vhich is
recorded in the aforesaid Clerk's Office in Deed Book ..... .
at page ...... .
But Upon This Trust: To secure the .party of the third
part the payment of the sum of Thirty seven liundred and
forty Seven and 50/100 Dollars, evidenced by the bond of
the said parties of the first part for the sum of T\venty
Three Hundred and Fifty Dollars ($2350.00), bearing eve~1
date herewith, payable to Bearer three years after date, with
interest thereon at the rate of six per cent per annum, which
said interest is payable semi-annually on the 24th days of
January and July in each year, and which is evidenced by
coupons attached to said bond, and Thirteen Hundred and
Ninety Seven Dollars and Fifty Cents ($1397.50) evidenced
by forty six notes of the said parties of the first part, bearing
even date herewith, payable to Bearer, in monthly installments, forty five of said notes being for the sum of Thirty
Dollars ($30.00) each, and one note being for the sum of
Forty Seven Dollars- and Fifty Cents ($47.50), with interest
at the rate of six per cent per annum to follo'v each of said
notes, the first of said notes to fall due on the 24th day of
October, 1924, and one on the 24th day of each month thereafter until the whole sum has been paid, the said note for
Forty Seven Dollars and Fifty Cents ($47.50) to be the last
of said notes to fall due. It is distinctly understood and
agreed that the above described bond is to constipage 12 ~ tute a first lien on the property hereinbefore described and conveyed, and the said notes are to
constitute a second lien thereon.
And the said parties of the first part hereby covenant that
they will promptly pay all taxes and assessments on said
property and will keep the buildings thereon insured in some
solvent company to be approved by the said parties of the
second part in at least the sum of $3;000.00 for the benefit
of this trust, and the policy of such insurance shall be assigned to the trustees as further security in the premises;
and if they fail to pay such taxes and assessments, or take
out such insurance the same may be done by the party of the
third part, and any sums paid therefor, with interest thereon, shall be a part of the debt hereby secured and be due and
payable on demand, or with the next ensuing installment of
interest.
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And the said parti~s of the first part hereby covenant that
they will promptly pay $3747.50 and each of said several
installments of interest wlien the same shall respectively be~
come due and payable according to the terms and conditions
of this deed, and will also pay the fees for dra.wi11g, executing
and recording this deed.
It is the intention of this deed to authorize, at the option
of the holder of the debt herein secured, an immediate sale
of the property hereby conveyed, and the collection of the
whole of the principal of said debt, with interest thereon
accrued, and any sum paid for insurance, taxes or assessments upon default being made in the payment of any semiannual installment of interest or sum paid for insurance,
taxes, or assessments, as the same shall respectively become
due and payable, either by the terms of said bond and notes
or the provisions of this deed, without regard to the maturity
of the said bond and notes designated therein.
Should default be made in the payment of said principal
sum when due, or in the payment of any semi-annual installment of interest, or sum paid for insurance, taxes, or assessments, as the same shall respectively fall due, then said trus. tee shall, upon being requested so to do by the parties of the
third part, and, after advertising the time and
page 13 ~ place of sale in such manner and for such time as
said trustees may deem most advisable, proceed
to sell the property hereby conveyed by public auction on the
premises, or at such other place as the trustees may deem
most beneficial to the trust, for cash enough to pay the costs
of executing this trust, including a commission ;o said trustees of 5 per cent upon_,the gross amount of ~ uch sale, the
whole of the debt herein secured, principal and interest, and
any sum paid for insurance, taxes, or assessm ~nts~ with interest thereon at 6 per cent from the date of s tc.h payment~
and as to the residue, upon such terms as the s: .id parties of
the first part may direct, and in default of s ICh direction
upon such terms as the said ;)trustees may deem: best.
Should the debt herein secured and the obligations herein
assumed be fully paid off and discharged, then this deed shall
be released at the cost of the parties of the :first part
And the said parties of the first part covenant that they
have the right to convey said property; that they have done
no act to encumber the same; that in case of sale under this
deed the purchaser from the said trustees shall have quiet
and peaceable possession free from encumbrances; and that
in case of sale the purchaser shall not be required to look
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to the application of the purchase money; and that they will
execute such other and further assurance of title as may
be requisite.
Witness the following signatures and seals.

C. P. COFER
1\fRS SALLIE LYNCH

(Seal)
(Seal)

Acknowledged Aug'Ust 21st, 1925; and Recorded Sept. 2nd,
1925.
· (Certificate of acknowledgment and clerk's certificate
omitted in this transcript.)
page 14
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At another day, to-wit: At Lynchburg Corporation Court October 14th;1926.

Upon motion of C. P. Cofer and Sallie Lynch by counsel
leave is given them to file their joint answer in this cause
which said answer is accordingly filed and to which the plaintiff replies generally.
The Answer referred to in the foregoing decree is in the
words and figures following, to-wit:
The joint ans,ver of C. P. Cofer and Sallie Lynch to a bill
of complaint exhibited against them and others in the corporation court of the city of Lynchburg by W. W. Coffey trading
as the Kinnier Company.
For answer to the said bill these respondents answer and
say:
page 15 ~

That on the 29th day of October, 1924, they purchased the property mentioned in the bill, namely:
lots 4 to 8, inclusive, in Block 8 of the Ratcliff Addition in
Campbell County, from J. H. Lhidsay at the price of $1,700.00~
paying $700.00 cash and giving a contemporaneous deed of
trust to B. E. Hughes, Trustee, to secure the said Lindsay
the balance of $1,000.00 on the purchase price.
.
Thereafter in the month of July, 1925, they made a contract
with B. W. Jackson, one of the defendants in this suit, by
which the said· Jackson agreed to bri1Id a dwelling house
for them upon the said lot for the sum of $2,747.50, which
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'vas to include all materials of every kind used in said buildIng.
The said B. W. Jackson commenced the erection of said
building· on or about the 24th day of July, 1925, and at the
same time he told your respondents that it ·would be necessary for them to give a deed of trust upon said property
securing said B. vV. Jackson the said sum of $2,747.50 and to
execute bonds and notes for that amount so that the said
Jackson could use the same in purchasing the necessary
materials and in employing the necessary labor for the erection of said building.
Your respondents then informed the said B. W. Jackson
that they still owed J. I-I. Lindsay the sum of $1,000.0 balance
of the purchase price for said lot which said balance was
secured by a· deed of trust to B. E. Hughes, Trustee, and
that any deed of trust w·hich they mig·ht give to said Jackson
'vould be subject to this balance of purchase money to the
said J. H. Lindsay. The said B. Vi. J·ackson then suggested
to these respondents that if these respondents 'vould give
him a bond or notes secured by a deed of trust on said property for the sum of $3,747.50, which was $1,000.00 more than
the contract price of said building, that the said B. W. Jackson would pa.y off the said debt to ,J. II. Lindsay of $1,000.00
and have the deed of trust securing that amount released .
. Your respondents consented to do this and on the 24th day
of July, 1925, they executed a deed of trust to E. Thurman
Boyd, Trustee, conveying said real estate to secure a bond of
$2,350.00, payable three years after date, and 46
page 16 ~ notes aggregating $1,397.50, which said deed of
trust, notes and bond they turned over to said
B. vV. Jackson in full payment of the contract for said house,
which was then in proces of erection, and with the distinct
understanding that the said B. vV. t.Tackson was to pay off the
:first lien of $1,000.00 held by the said J. H. Lindsay.
Your respondents further answering say that they did not
kno'v the plaintiff, W. W. Coffey, trading as the J{innier
Company in this transaction, and they did not kno'v from
'vhom the said B. W. Jackson was buying the materials which
he was using in the erection of said house, but they have
learned since that the said B. vV. Jackson negotiated the said
bond signed by your respondents for $2,850.00 and also the
said 46 notes given by your respondents aggregating $1,397.50
to H. E. DeWitt 'vho is the present holder thereof and who
is demanding payment from your respondents, claiming that
he is a bona fide holder for value without notice. Your re-

i.------
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spondents have already paid the 'said II. _E. DeWitt the sum
of $50.00 on account of the interest of said indebtedness.
Your respondents have also recently learned that the said
B. W. Jackson did not pay the said J. II. Lindsay the said
sum of $1,000.00 representing the balance of purchase price
for said lots, but .on the other hand he left the state of Virginia and was last heard of in the state of Florida and is
entirely insolvent; so that now the said J. H. Lindsay holds
your respondents' note for $1,000.00 and the said H. E. DeWitt holds your respondents' bond and notes aggregating
$3,747.50. Your respondents are willing to pay the said notes
held by I-I. E. De Witt provided the said DeWitt will pay
off the Lindsay note and give your respondents possession of
said house and lot free of liens.
Your respondents say that the said W. W. Coffey, Complainant in this suit, was a sub-contractor under the provisions of the J.\!Iechanic's Lien law of this state and at the
time your respondents received notice of said Mechanic's Lien
filed by the Complainant, to-wit: on or about the 23rd day
of October, 1925, they did no"r owe the said B. W.
page 17 ~ Jackson anything, nor have they become indebted
to him since their said contract 'vith the said B. W.
Jackson because they had before that time given the said
B. W. Jackson their obligations as above stated for more
than the amount which was due him for the erection of said
building ·and he had prior to that time negotiated said obligations to the said H. E. DeWitt. Under the provisions of
section 6428 of the Code of Virginia. a sub-contractor cam1ot
perfect a Mechanic's Lien for any more than the amount
·which the owner is indebted to the general contractor at
the time such notice is given, or shall thereafter become in. .
debted to said general contractor upon his contract 'vith said
general cqntractor for said structure or building.
Your respondents therefore pray that the ~Iechanic's Lien
filed against their property by the said Plaintiff may be decreed to be null and void.
And now having fully answered they pray to be hence dismissed 'vith their reasonable costs in this behalf expended
and they will ever pray, ete.
EDMUNDS & HAMNER, p. d.
page 18
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At another day, to-wit: At Lynchburg Corporation Court Dec. 6, 1926.

This cause which has been regularly matured at rules and
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set for hearing, upon process duly executed and returned, as
to the defendants, C. P. Cofer, Sallie Lynch and J. H. Lindsay and H. E. DeWitt, and upon order of publication duly
matured as to the non-resident defendant, B. W. Jackson,
came on this day to be heard upon the plaintiff's bill of complaint, and the exhibits therewith filed; upon the bill taken
and confessed and set for hearing as to the defendants, B. W.
Jackson and J. H. Lindsay, they failing to appear, plead or
demur to said bill, upon the separate answer of H. E. DeWitt
and the joint and separate answers of C. P. Cofer and Sallie
Lynch, with general replication to each of said answers, and
was argued by counsel:
Upon consideration whereof the court doth adjudge, order
and decree that this cause be referred to Jno. L. Abbot, who
is hereby appointed a .Special Commissioner for the purpose,
with direction to take, state, and report the following account.
1st, in what sum, if any, was said B. W .•Jackson indebted
to the plaintiff at the time said fl. E. DeWitt acquired the
bonds of Cofer and Lynch, and whether the date H. E. De1Vitt acquired his bonds affects plaintiffs leave, and if so
to what extent.
2nd, whether the mechanic's lien set forth in plaintiff's
bill is a valid and subsisting lien against the real estate in the
bill and proceedings set forth and described.
3rd, an account of the liens against the said
the order of their respective priorities.

r~al

estate in

4th, any other matter which to said Commissioner may be
deemed pertinent to the issue, or may be required by any of
the parties to this suit.
Notice to counsel of ·record shall be sufficient notice of the
taking of said account.
page 19 ~

The Answer of H. E. DeWitt referred to in the
foregoing decree is in the words and figures following, to-,vit:
The separate answer of H. E. DeWitt to a bill of complaint
exhibited against him and others in the Corporation Court
for the City of Lynchburg by W. W. Coffey trading as Kin-
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nier Co., Inc., or so much thereof as he is advised is material
he should answer, answering says:
(1) This respondent has no knowledge or information of the
alleged contract between the complainant and B. W. Jackson,
as set out in paragraph 1 of the bill of complaint, nor is he
advised of the correctness of the itemized bill filed by said
complainant and neither denies nor atiirms the same but calls
for strict proof thereof.

(2) This respondent l1as no knowledge or infonnation of
the filing of the mechanics lien as set out in paragraph 2 of
said bill and neither affinns nor denies the same but demands strict proof thereof ..
{3) This respondent neither affirms nor denies the allegation in paragraph 3 that proper notice 'vas given
page 20 ~ the owner of said building and demand strict proof
thereof.
( 4) The allegations contained in paragraph 4 of the bill
this respondent believes them to be true.
(5} The allegations contained in paragraph 5 are true but
said deed of conveyance from said J. H. Lindsay to said
Sally Lynch and C. P. Cofer has not been recorded and is now
held, as hereinafter set out.
(6) The allegations contained in paragraph 6 of the bill
are likewise true. Said deed of tn1st of July 24, 1925, was acknowledged August 21, 1925, and admitted to record ou the
second day of September, 1925. This respondent acquired
the bond secured in said deed the same date said deed was
acknowledged.
·
(7) This respondent denies that the complainant has a valid
subsisting mechanic's lien against tl1e property, as set out in
paragraph 7 or otherwise alleged in said bill. And he likewise denies that tlw bond and notes secured by deed of trust
of July 24, 1925, from said Sallie Lynch and C. P. CofBr,
which bond and notes 'vere acquired by this respondent without notice of any other claim, constitutes an assignmnet with.
in the pervie'v of section 6435 of the Code of Virginia.
Further answering· this respondent alleges that on or hefore July 22, 1925, and up to and including August 21, 1925,
said B. W. Jackson 'vas indebted to him in a large sum of
money and this respondent was insisting that the said Jack-
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son curtail or secure the same. In consequence of this insistence on the part of this respondent, the said ,Jackson contracted and agreed to deliver to this respondent fifty-five
notes to Carl V. Hopkins and_ Ralph ll. Hopkins dated July
22 1925, aggregating the sum of $2,250.00, to be secured by
a deed of trust of even date, together ·with other security.
Said notes and deed of trust were then unsigned but the said
Jackson informed this respondent of his contract with said
Carl V. Hopkins and Ralph I-I. I-Iopkins by and under which
they 'vere to be signed. Said notes and deed of trust were
prepared, but for some reason unknown to this
page 21 ~ respondent the said Carl ·v. Hopkins and R-alph I-I.·
Hopkins failed and refused to sign the same.
Whereupon the said B. \V. Jackson assigned to this respondent the said Cofer & Lynch bonds set out herein, aggregating the sum of $3,750.00 as security on said indebtedness.
Out of the said sum of $3,750.00 evidenced by the bonds of
said Cofer aud Lynch, this respondent was to pay to said
J. H. Lindsay the sum of $1,000.00, being the balance of the
purchase money on the lot of Cofer and Lynch, on which said
building was erected. The payment of this $1,000.00 to said
Lindsay reduces the security on this respondent's debt against
the said B. vV. Jackson to $2,750.00. This respondent is still
nuder the obligation-to pay to said J. H. Lindsay the said sum
of $1,000.00 out of the proceeds of the said Cofer and Lynch
bonds and the residue thereof applied to the indebtedness
of said Jackson to this respondent.
The respondent is further advised, believes and alleges that
in July, 1925, said J. H. Lindsay of the one part and said
Sallie Lynch and C. P. Cofer of the other part, exchanged
lots, by which said Lynch and Cofer aequired the lot on which
said building 'vas erected. In said exchange said Cofer and
Lynch 'vere to pay said Lindsay the sum of $1,000.00 in
money, to be secured by a deed of trust constituting the first
lien on said lot. This $1,000.00 respondent agreed to pay
out of said $3,750.00, as hereinbefore set out. B. E. Hughes
appeared to be acting for all three of said parties at this time,
drawing the deeds, etc. The deed from said Lindsay to said
Cofer and Lynch ·was executed and a deed of trust from said
Cofer and Lynch to secure the $1,000.00 balance to Lindsay
and a deed from Cofer to Lindsay was likewise executed. All
the deeds were delivered to said B. E. IIughes to be recorded,
but he only recorded deed from Cofer to Lindsay. Thereupon Lindsay had Arthur, a real estate agent, sell said property conveyed to him by Cofer but he, Arthur, failed to settle
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for same and, upon the request of Lindsay the said Hughes
retained the other deeds in his possession without recording
them until Lindsay collected from Arthur the purchase price
of said property. After this s~it was brought at the request
of Cofer's attorney the deed to Cofer and Lynch and deed of
trust have been turned over to this respondent's attorney
and they are now held in his possession to await
·
page 22 ~ the order of Court.
This respondent is advised, believes and alleges
that very little, if any, of the alleged indebtedness from said
B. W. Jackson to said Kinnier Company, Incorporated, had
. been created before said IGnnier Company, Incorporated, was
advised by said Cofer that said Jackson had been paid in
full for the erection of said building. On the . . . . day of
September, 1925, said Kinnier Co., Inc., wrote said Cofer
that it was looking to him for payment for the material being
furnished said Jackson and was promptly advised by said
Cofer that Jackson had at that time received full consideration for erecting said house, so that said Kinnier Co., Inc.,
was fully advised of the situation.
This respondent is advised, believes and alleges that, as
said Cofer and Lynch had paid said B. W. Jackson in full
for erecting said house, that the mechanic's lien filed by Kinnier Co., Inc., is without force or effect and is a cloud upon
the title to said lot against which a. court of equity 'viii relieve.
This respondent is likewise advised that a court of equity
having taken jurisdiction will do all things necessary to give
relief to all parties entitled thereto. It, therefore, prays that
the mechanic's lien filed by said Kinnier Co., Inc., be declared
of no force and effect; that the deed of trust securing the
bond and notes held by this respondent be declared to be
valid and binding upon said property, second only to the lien
of the deed of trust to secure said J. H. Lindsay t]Je -~urn
of $1,000.00 balance of the purchase money due on said lot,
which this respondent agreed to pay out of said $3, 750.00.
And for such other further and general r~lief as the nature of
this respondent's case may demand or to equity may seem
meet.
And having fully answered, etc.
H. E. DEWITT,
By Counsel.
A.B. PERCY,
F. W. WHITAI{ER,
Counsel.
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At another day, to-wit: At Lynchburg Corporation Court Dec. 18, 1926.

Upon motion of J. H. Lindsay by counsel leave is given
him to file his answer in this cause, which said answer is
accordingly filed and to which the plaintiff replies generally.
Said Ans,ver is in the words and :figures following, to-wit:
The answer of J. H. Lindsay to a bill of complaint exhibited
against him and others in the Corporation Court of the City
of Lynchburg, Virginia, by W. W. Coffey, trading as Kinnier
Company.
For answer to said bill this respondent answers and says:
That it is true, as alleged in said bill, that he sold the real
estate described as lqts #4, 5, 6, 7 and 8, in Block 8, of the
Ratcliffe Addition to C. P. Cofer and Sallie Lynchb at the
price of $1,800.00, payable $800.00 cash and the balance in
six installments of $166.67 each, payable semi-annually; the
deferred installments to be secured by a contemporaneous
deed of trust ; that the deed and deed of trust were prepared
by B. E. Hughes, real estate agent, who made the sale for
your respondent; were dated October 29, 1924, and were
executed on December 16, 1924; Since that time said deed and
deed of trust have been held by the said B. E. Hughes in his
office and have not yet been recorded, but your respondent
will have tl1em recorded at once. Said deed from your respondent to the said C. P. Cofer and Sallie Lynch has never
been delivered to them. Nothing has been paid to your respondent on account of the deferred installments of purchase money aggregating $1,000.00, with interest thereon from
October 29, 1924, which said indebtedness constitutes the first
lien on said property.
Your respondent prays that his said lien may be fully protected, and he will ever pray, etc.
J. H. LINDSAY,
By EDMUNDS & HAMNER,
His Attorneys.
page 24
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Comr. Abbot's report, filed in clerk's office.Feb.
11, 1927.

To the Honorable F. P. Christian, Judge of the Corporation
Court of the City of Lynchburg:
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The m1dersigned 1\tiaster begs leave respectfully to report
that in accordance with the direction of the decree of December 6, 1926, entered in the above styled cause, and after giving
notice as therein required, the undersigned proceeded upon
the 17th day of December, 1926, to take said account.
The proceedings upon the hearing, including the depositions
of witnesses, appear hereinafter next following, on page 2 to
36, inclusive.
The exhibits referred to in the depositions of witnesses
are herewith returned in an envelope marked '' Elxhibits filed
with testimony of witnesses before Special 1\·faster in the case
of Coffey vs. Jackson et als. '' Briefs of Counsel filed before
the undersigned arc likewise returned in said envelope.
The conclusions of the undersigned appear hereafter in
this report from· pages 36 to 47.
page 25

~

HEARING BEFORE SPECIAL
SIONER.

COl\i~[IS

In accordance with the decree of December 6, 1926, in· the
above styled cause, notice was duly given to counsel of record,
of the time and place of. taking the acc:ount as 'vill appealfrom the notice and the retui~n thereon hereto attached.
Pursuant to said ..notice, the following proceedings were
held:
,
The hearing convened at three o'clock P.M. on Friday, the
17th day of December, 1926, at the Commissioner's Office, 311
Law Building, Lynchburg, Va.
There were present: B. B. Campbell, Esq., Attorney of
Record for vV. W. Coffey, S. G. I-Iamner, Esq., Attorney of
Record for C. P. Cofer and Sallie Lynch, and F. W. Whitaker
and Alfred Percy, Esqs., Attorneys for H. E. DeWitt.
Depositions of 'vituesses of the different parties as indicated were taken before, and reduced to writing by, Ida B.
Younger, after being duly s'vorn by the Commissioner to
speak the truth, the whole truth and nothing but the truth.
First vVitnessW. W. COFFEY,
sworn for the Plaintiff.
·
Questioned by Judge Campbell:
Q. :M:r. Coffey, are you theW. W. Coffey wl1o was trn<ling
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as Iunnier Company up until around August, 1925, and from
that time on up until some time this year"?
A. Yes, sir.
Q. In August, 1925, please state 'vhether or not you furnished any material to B. vV. Jackson for the erection and
construction of a house on Lots 4, 5, 6, 7 and 8,- in Block 8,
of the Ratcliff property in the City of Lynchburg, for Sallie
Lynch and C. P. Cofer¥
A. I started furnishing this material on August 11, 1925.
Q. Now, I ,vin asl\ you~ Mr. Coffey~ h1 your ow11 way~ to
tell the Commissioner how you came to furnish this lumber
and material to Jackson.
A. In order to get the nearing on the case, the way in
which I happened to furnish this material came
page 26 ~ about thus : Some months prior to our agreement
to furnish the materials in the construction of
this building, 've had furnished l\{r. Jackson material on two
other jobs, on condition that the money should be forthcoming
within a certain period of time, 'vhich promises had not been
kept, and having refused credit to l\.fr. Jackson on several
previous occasions prior to the itme of furnishing the material on the two jobs above referred to, and before entering into contract to furnish this material and knowing that
:.Mr. De\Vitt had been selling him considerable material, and
'vould, therefore, no doubt, be in position to give me information of value as to his credit standing. I went to 1\Ir. DeWitt's Office to see him to make this inquiry, and he being
absent from the office, I talked to his manager, l\ir. DuPriest,
and upon my inquiry as to his credit standing 'vith them,
he very courteously told me that they had beE'n selJing l\[r.
Jackson for quite a period of time and had found his ac~
count up to that time fairly satisfactory; that lVIr. De"\Vitt
in particular handled the sales arrangement with 1\tlr. Jackson, but he happened to know how l\ir. De \Vitt felt about
it, and that they considered the risk sound; that Mr. ,Jackson did not always keep his promises as to the payments 911
his account, sometimes two or three weeks late in complying
with them, which necessitated their pushing them somewhat.
After getting this information, we then contracted to furnish the material on the two jobs above referred to. and a~
first stated, his agreement as to the time Qf completion of
these houses a!1d- payments to us not having been complied
"\vit.h by delay of some considerable time, I stopped in ~fr.
De\Vitt 's office later, and he not being there, talked further
with 1\ir. Dupriest regarding l\Jr. Jackson as to his credit
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standing, and. at this time was led to believe that there had
been no material change in his status as a sound risk. On
the morning o( August 11, 1925, he called me on the phone,
stating that he had a· contract with lVIr. C. P. Cofer for building a small residence on one of five lots which Mr. Coftr
owned in the ~lciCinney Addition in West Lynchburg, the
material bill on which would amotult to approximately $1,000.00 and which he ·would like to have me furnish if I so
•
desired, and having had the experience with him
page 27 ~ as above referred to, I questioned him particularly
about the payment for this material referring to
his delay in keeping his promises on the account for material
in the two other jobs above referred to, and asked him if
~Ir. Cofer held a clear title to these five lots. He advised me
that he did, and that there were no claims against same~ and
that this was to be a small house which he estimated he
would complete 'vithin sixty days, Mr. Cofer needing the
house as soon as he could get it, and that there would be no
delay in our getting the money for the material since he would
have no trouble in taking care of it at the time of completion
or immediately thereafter. I then told ~{r. Jackson that we
would furnish him the material strictly on that understanding and on that basis.
Q. And when did you begin to furnish this material Y
A. On August 11, 1925.
Q. I filed an itemized account as a part of your bill which
I hand you, amounting to $1,329.28, on which you are claiming
interest from October 20, 1925. Please look at this account
and state ''rhether or not it is correct.
A. The correct amount of this account is $1,346.87, with a
credit applying for returns, etc., of $87.00, making a net
balance due us of $1,259.87.
Q. As I understand you, you have filed a lien for $1,329.28.
Is that $1,329.28 subject to a credit for return stock!
A. It is.
.
Q. What is that credit and when did you discover that
credit of $87.00?
A. In making charges against his accou11t, on the several
jobs herein referred to, they were all carried in the same account, and inadvertently, when making up this particular account, all charges were checked from the general account as
supported by carbon copies of the bills submitted, but a
eredit memorandum was overlooked, which came in toward
the latter part of the time of furnishing this material.
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Q. Mr. Coffey, when you have an account on several jobs
carrying it in the general accolmt, do you designate what went
into each particular job so that you can readily apply itt
A. Yes, the delivery bills show that.
page 28 } Q. Then you keep delivery bills?
A. Yes.
Q. Do each of the items charged in this account go into
the Cofer ·job 7
A. Yes, as shown by the carbon copies of the delivery
bills submitted herewith showing the point of delivery of
· the material in some instances as "Cofer job" and others as
"Fort Hill Extension job", which was the only job we were
supplying material in that section to Mr. Jackson on. I file
copies of the original charges marked "Coffey, Exhibit 1 ".
Q. Are the dates set out in this account correct, showing
the time of the furnishing of this material¥
A. Yes, sir.
Q. Have you ever received any other credits or payments
'vhatever on this bill to Jackson?
A. No, .sir.
Q. When did you notify Cofer that you were furnishing
this material and would look to him for settlement of the account?
A. I wrote him under date of August 31, 1925, and had the
High Constable of the City of Lynchburg serve this notice,
and he failed to .get in personal touch with 1Ir. Cofer until
September 2, 1925, at which. time this notice was served.
Q. Is this the letter you wrote him 'vith the officer's return on it?
A. Yes, sir.
.
Q. I ask you to· file this letter as a part of your depositions, marked "Coffey Exhibit 2".
A. I herewith file the same.
Q. Did you receive a reply from Cofer?
A. I did.
Q. I hand you this letter and ask you if that is the reply
you received from Cofer?
A. It is.
.
Q. I will ask you to mark this letter '';Coffey Exhibit 3''
and file same with your deposition.
page 29} A. r·herewith mark and file the same.
Q. When did you receive that letter?
A. To the best of my recollection, it was at least two or
three weeks after having served the notice on Mr. Cofer be-
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fore I received that letter. I recall that the definite impression made on my·mind when opening· my mail on this particular morning on which I found this letter, and as is my custom,
having thrown the envelope into the '""aste basket, the thought
occurred to me that he was rather late in giving me a reply
to my notice 'vhich had been served, and wondered why I
had not had a reply earlier, but failed to notice 'vhcn ·reading the letter that it was undated, and before no.ticing this,
at the same time liaving delivered it to my attorney, Judge
Campbell, the envelope in 'vhich it was received had been destroyed and therefore, I could not cheek the date.
Q. Ho'v near had you completed the furnishing of this ~aterial before you received this notice¥
A. The bulk of the material had been supplied on the job.
Q. Approximately, how much lacked to be supplied 7
A. I could not state off-hand, but there "ras comparatively
a small proportion of it delivered after this.
Q. Could you take these accounts and by looking at the
dates, approximate it?
A. Assuming that it was about two weeks after having
served notice through the High Constable above referred to,
and before getting ~Ir. Cofer's reply, we supplied, after this
time, approximately $200.00 worth of material.
Q. And you are satisfied that it was at least hvo weeks
before you received this letter?
A. Yes.
Q. Mr. Coffey, in what business is H. E .. DeWitt 1
A. Why, he is in the retail lumber and building supply
business.
Q. Had he been furnishing Jackson or not?
A. Yes, sir.
Q. Did you ever aftcnvards determine the solvency of Jacksonf
page 30 ~ A. Yes.
Q. Do you know what became of him?
A. The last I heard of him he was in Florida.
Q. At the time he claims to have transferred the notes and
bond secured by this deed of trust to DeWitt in part payment of DeWitt's bill against him, "ras he insolvent 1
A. From later developments, according to information I
had, he was.
Q. Do you kno'v whether De"Witt actually knew that you
were furnishing these supplies to Jackson?
A. No, I do not. I recall telling :Nir. DuPriest in my con-
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versation with him of our furnishing the material on the two
Eldon Street jobs above referred to, but do not remember
having at any later date mentioned our furnishing material
on this particular job.
Q. I find 'vith the bill a notice dated October 23, 1925, which
appears to have been executed on C. P. Cofer and Sallie
Lynch by N. C. Perro'v on the 24th day of October, 1925.
Was that the notice '~hich you gave to him 1
A. Yes. ·
Q. Vl as your lien filed for record within sixty days after
the completion of the furnishing of this material by you Y
A. Yes.
CROSS EXAJ\IIINATION.
By Mr. Hamner:
Q. Did you have any contract with either C. P. Cofer or
~Irs. Sallie Lynch by which they obligated themselves in
any 'vay to pay you for the material going into this building~

A. I did not.
By Mr. vVhitaker:
Q. Mr. Coffey, I 'vish you would examine your account and
state the amount of the material furnished after September
2, 1925, and including that date 1
A. If I make no mistake in footing, the charges show deliveries after September 2, aggregating $540.97. There were
no delivedes on the 2nd of September.
page 31 ~ Q. ~1r. Coffey, when did yoh take this matter up
with Judge Campbell, taking him your papers
covering the transaction 1
A. It was about the time of the receipt of notice from
Mr. Cofer advising that he had no responsibility in the matter looking toward the payment for material going into his
house.
Q. Did Judge Campbell prepare and file your mechanic's
lien for you Y
A. Yes.
Q. Do yon recall how long before the mechanic's lien was
filed before you took it up with the Judge?
A. Why, I had taken the matter up with Judge Campbell
a while before filing the lien, hut I do not remember the time.

.----

---~---
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Q. As near as you can state, how long before filing the
lien was it when you took Judge Campbell the papers¥
A. As near as I can recall, it was about the 20th to the 25th
of September, 'vhen I asked Judge Campbell for ·counsel in
the matter.
Q. 'Vas that the first time you noticed that the Cofer letter was undated?
A. My recollection is that I did not notice that this letter
was undated m1til Judge Campbell called my attention to it
when I delivered it to him.
Q. Then you have nothing specific by which you can tell
·
approximately the date you received it f
A. Except as state above, the definite impression made
upon my mind in reading the letter of the unusual delay in
lVfr. Cofer's reply to my notice, which I estimate 'vas from
two to three weeks .
. Q. If you are impressed with that fact why did you not
then look for its date¥
A. Well, I did not say that I did not look for the date. I
said that my recollection is that Judge Campbell called my
attention to the dating of the letter, but the direct ans,ver to
your question is that when opening my mail, I naturally assumed a letter which I open is of recent date and I pay particular attention to the contents of the letter and not the
dating, which could very readily have occurred in
page 32 ~ this instance, that being a habit in the handling
of my letters.
Q. When you, in opening your letters, find an undated letter, isn't it your custom to examine the envelope to ascertain
• the date as near as possible t
A. No, sir. After· I noticed the undated letter, doubtless,
I would have done so.
Q. Well, you stated you may have noticed that at the time.
A. I am in no doubt as to whether I did or not. I imagine
if I had noticed it at the time, I would have looked at the
envelope. Naturally.
Bv 1\fr. Abbot:
~Q. Can you fix the times that you made inquiry from Mr.
DeWitt's manager as to Jackson's credit? Approximately,
how long ago were those?
A. It was in February or early March, 1925, 'vhen Mr.
Jackson offered us contract to furnish material on the Eldon
~treet jobs referl,'ed to, and before agreeing to furnish th~s
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material, I had my first conversation with Mr. DeWitt"s
Manager, ~{r. DuPriest, as to his credit standing.
Q. When was the second inquiry made?
A. The second inquiry was made some months later, I don't
remember just 'vhat time.
Q. Do you recall when Jackson settled for those two jobs
with you?
A. He never did.
RE-DIRECT EXAMINATION.

By Judge Campbell:
Q. Ca~1 you tell from the completion of the Eldon Street
jobs about when you made the second inquiry of DeWitt's
office?
A. As a matter of fact, he never completed the Eldon
Street jobs, but my second inquiry as to his credit standing
was made, as best I can recall, about July, the latter part of
June or July.
RE-CROSS EXAMINATION.

By Mr. Whitaker:
Q. At the time you made your second inquiry as to the
credit of Jackson, Jackson already owed you a bunch of
money, did he not?
A. Yes. I might state this in connection with my answerhe had recently made a part payment on his account and had
arrangements made ·whereby, on completion of the
page 33 ~ jobs which he was then working on, he would make
a full settlement. This arrangement was made
. through Real Estate Bond & Mortgage Company, of my
knowledge.
Q. Did he ever make a full settle;m.ent?
A. Ife never completed the jobs, therefore, never made full
settlement.
Q. Do you remember when J acksort left here for Florida?
A. No, I do not. It was in October, wasn't it. I think it
was in October.
Q. Do you know, or does it come within your knowledge,
that at the time he left here, he did leave a number of uncompleted houses or contracts?
A. Yes at the time he left ,I discovered that.

/
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By 1'Ir. Abbot:
Q. Do you authorize me to sign your name, to your deposition, 1\ir. Coffey 1
A. I do.
And further this deponent sayeth not.

W. ,V. COFFEY,
By the Commissioner.
Second WitnessC. P. COFER,
introduced by Mr. Hamner.

DIRECT EXAMINATION.
By :Nir. Hamner :
Q. Are you the C. P. Cofer who employed B. W. Jackson
to build your house for you?
A. Yes, sir.
Q. Did you have a written contract 'vith ~Ir. Jackson for
the erection of this house?
A. Yes.
Q. Please file it as an exhibit with your deposition.
A. I herewith :tHe the contract marked ''Cofer, Exhibit 1 "·
Q. It was stated in your answer that you executed a bond
and notes aggregating $3,747.50, secured by deed of trust
dated July 24, 1925, to E. Thurman Boyd, Trustee, and turned
them over to lVfr. Jackson in full payment for the house~ and
also in payment of the balanc.e of $1,000.00 which you o·wed
Mr. Lindsay on these lots. Please state whether
page 34 ~ or not that is a fact.
A. Yes.
Q. If so, on what date did you execute these bonds and
notes and turn them over to ::rvrr. Jackson T
A. Well, I couldn't say exac.tly what it was, somewhere
about the last of August, I think.
Q. I show you here the original deed of trust which appears
to have been acknowledged by you on the 21st day of August,
1925. Was that the· date on which you signed the deed of trust
and notes?
A. Yes, sir.
Q. Who prepared this deed of trust? Did Jackson have n
lawyer to write it out~

H. E. De\Vitt v. W. W. Coffey, etc.

37

A. Mr. Boyd.
Q. Did you sign it and the notes in l\IIr. Boyd's office?
A. No, sir, Mr. Boyd was down at 1\'Ir. Jackson's office.
Q. Has Mr. Jackson ever paid the $1,000.00 to Lindsay,
representing the balance of the purchase price on the lots
'vhich he agreed to pay over under his contract with you?
A. No, sir.
Q. When was the first time that you learned that Mr. Jackson had negotiated your bond and notes to 1\fr. H. E. DeWitt?
A. I couldn't say. I was down to l\'Ir. De"\Vitt's place and
1\fr. DuPriest asked me about it. That was the first of my
knowing of it, but I don't remember the date.
Q. w·as that before or after you got the letter from l{innier Company dated August 31, 1925?
A. Yes, sir, before I got the letter.
Q. Then at the time you received that letter, your notes
had already been negotiated by Jackson to l\IIr. H. E. DeWitt?
A. Yes, sir.
·
Q. Did l\1:r. Jackson ever complete your house?
A. No, sir.
Q. Who completed iti
page 35 ~ A. l\'Ir. DeWitt.
Q. 1\fr. Coffey has testified that he did not receive your answer until hvo or three weeks after his letter
of August 31, 1925, was served on you. Will you pleas~
state what you did after you received his letter?
A. Just as soon as I got the letter, I went to see 1\Irs.
Jackson. 1\Ir. Jackson was in Florida then. He 'vent there
twice.
Q. 'Vhat did 1\Irs. Jackson have to say when you showed
her the letter from l(innier Company ?
A. Well, 1\frs. Jackson "Trote the letter. Right then, I
got her to write the letter, and she said she would· make it
all right with the IGnnier Company, but she wrote this letter
for me at that time, and why she didn't date it, I don't know.
Q. You say she "TI·ote out the reply that is undated. Did
you mail it or leave it there for her to mail 1
A. I mailed it.
Q. Did you mail it on the same clay that she wrote it Y
A. Yes, sir.
Q. Ho'v many days was that after the I(innier Company's
Letter had been served on you Y
A. I don't think it was over four or five days. It wasn't
very long. I couldn't say exactly though, because I went to

38

~upreme

Court of Appeals of Virginia

see her directly after I got the letter and she wrote the answer.
Q. Did you notice that it was not dated?
A. No, sir, the first I·noticed of its not being dated was
after I took it to Mr. Percy. I went to see him and he looked
at it and said it wasn't dated. That was the first I remember
of it.
· Q. That is, he looked at the carbon copy you had with you f
A .. Yes, sir.
Q. What relation to you is ~Irs. Sallie Lynch who owns
this house and lot jointly with you f
A. She is my mother.
page 36 ~

CROSS

EXA~1INATION.

Bv Mr. Whitaker:
•
·Q. Mr. Cofer, when you received this notice from the Kin·
nier Company, were you impressed with the importance of
attending to it Y
A. Yes, sir.
Q. Did that fact impress upon you the necessity of a prompt
answer?
A. Yes.
Q. And is that the reason you answered it within four or
five days?
A. Yes.
Q. Are you prepared to say it was not as much as two or
three weeks f
A. Yes, sir, I know it wasu 't that long.
Q. ~Ir. Cofer, 1\fr. Hamner examined you with respect to a
bond for $2,350.00 date July 24, 1925, signed by you and Sallie
Lynch, and forty-five notes of the same date for $30.00 each
signed by you and Sallie Lynch, secured in a deed of trust
to E. Thurman Boyd, Trustee, like,vise dated July 24th,
acknowledged August 21., 1925, and recorded in tl1e Clerk's
Office of Campbell County at 9 o'clock A. M. on September
2nd, 1925. I understood you to s.tate in your examination that
this bond and these notes covered your contract with Jackson
to build your house and pay Lindsay $1,000.00. Is that cot-rect?
A. Yes.
Q. Have you paid any of these notes or anything on this
bond?
A. No, sir. I paid $50.00 to take up the interest on the
Lindsay note.

..
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Q. When was the house completed, Mr. Cofer1
A. I think it was along about the last of April, 1926.
Q. When did you moYe into it?
A. I have never moved into it. Mr. Joe Daniel lives in it
llOW.

Q. V\Then was it first occupied?
A. I don't know exactly, but I think it was about the 1st
of June, 1926.
CROSS EXAMINATION.
By Mr. Campbell:
Q. Who is receiving the rent on that house?
page 37 ~ A. I am receiving it.
Q. What is it renting for~
A. $20.00 a month.
Q. You said Mr. Boyd drew that deed of trust?
A. Yes.
Q. Where was it drawn t
A. At Mr. Jackson's office.
Q. No question about thatt
A. No, sir.
Q. Why wasn't it acknowledged at that time?
A. I couldn't say. Yes, I can too. At that time my mother
\vas not here.
Q. Then, your mother did not sign at that time?
A. No, sir.
Q. So the deed wasn't really signed by either one of you
until your mother got back?
A. No, sir. I won't say whether that is true or not. I
don't know if I didu 't sign it before she got back.
Q. When did the work begin on this house?
A. It was about 15 days later starting it.
Q. In other words, when you gave that deed of trust, there
had not been a stick of material put on the ground, nor
the ground broken for the building on it at all~
A. Yes, sir. It had been started.
Q. What had been done?
A. I really couldn't say how much had been done, but I
known the foundation had been put in.
Q. Then, 'vithout any such contract as this, you started
Jackson to build your house? You had no contract with him
until after your house was started?
A. Yes, I had a contract before it was started.
Q. Where is that contract Y

-------,
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page 38

~

A. This is it-" Cofer, Exlribit 1''.
Q. Then, 'vhen you signed this contract, had any
work been done¥
A. No, sir.
Q. II ow long after that before any work was done Y
A. vVell, it was about 15 or 20 days later.
Q. You ,vere present around the house frequently while it
was being built, weren't you~
A. No, sir.
Q. Didn't go there at alit
A. Yes, sir.
Q. Didn't you, as soon as you got this letter from lVfr. Co£fey, take it down to 1\tlr. DeWitt?
A. No, sir.
Q. How long after you got it was it before you showed it
to Mr. DeWitt~
A. I don't believe I ever showed it to him. If I showed
it to him I don't remember.
Q. Did you tell him anything about it Y
A. I might have told him, but I don't remember.
Q. Did you tell him about it right away the same day you
got itY
A. No, sir.
Q. Why did you wait four or five days before replying to
J\fr. Coffey's letter?
A. I don't remember ho·w many days it was, but I know that
in a few days I went to see J\{rs. J aekson about it.
Q. You are sure that wasn't as much as a week?
A.. No, sir. It wasn't as much as a week.
Q. Whose typewriter was this deed of trust written on?
A.. I really don't know. It was all 'vrote when I signed it.
Q. It had been 'vritten before you got there at Jackson's
office·?
A.. A part of it had. I noticed Mr. Boyd was 'vorking on it
then, when I got there.
page 39 ~ By ~Ir. Abbot:
Q. Do you authorize me to sign your name to
your deposition 7
A. Yes, sir.
And further this deponent sayeth not.

C. P. COFER,
By the Commissioner.

--
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The hearing adjourned until Tuesday, the 21st of December, 1926, a.t 3 o'clock P. 1\II. at the same place. Pursuant to
the adjournment on the 17th day of December, 1926, the Commissioner's hearing was re-convened at 3 o'clock P. 1\L at the
same place, on the 21st day of December, 1926.
There were present: B. B. Campbell, Esq., Attorney of
Record for W. W. Coffey, S. G. :Hamner, Esq., Attorney of
Record for C. P. Cofer and Sallie Lynch, and F. W. vVhitaker
and Alfred Percy, Esq., Attorneys for ll. E. De Witt.
Depositions of witnesses of the different parties as indicated were taken before, and reduced to writing by Ida B.
Younger, after bein duly sworn to speak the truth, the whole
truth and nothing but the truth.
Third vVitnessI-I. E. DEvVITT,
one of the parties to _this suit, introduced for himself.
DIRECT EXAl\IINATION.
~Ir. Whitaker:
Q. In the evidence in this case, it seems you are the holder
and owner of a bond of C. P. Cofer and Sallie Lynch for
$2,350.00 dated July 24, 1925, and payable to the holder three
years after date; and 45 notes of the same parties for the
.sum of $30.00 each bearing the same date and payable to
bearer on the sundry dates mentioned in said notes. These
notes and bonds appear to be secured by a deed of trust of
the same date,. which was acknowledged on August 21, 1925,
and recorded in the Clerk's Office of the Circuit Court of
Campbell County at 9 o'clock A. ~L on September 2nd, 1925.
Please state if you are the owner of these notes and bond;
and if so, when and how you acquired them and all the facts
and circumstances covering the situation.
A. Yes, I am. In the Spring and Sumn1er of
page 40 ~ 1925, 1\Ir. Jackson ·was building a number of houses.
some of them on contract for other people, ano
some on his own lots for sale or speculation, and I was furnishing him most of the materia~ on these houses. In ,July,
1\Ir. Jackson's account was large and had gotten somewhat
behind, and I was pressing him for settlement or curtail. He
promised me a bond and some notes that he was to get from
C. V. Hopkins and a brother, secured by a deed of trust on
a house on Eldon Avenue that he had a about completed sale

By
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for. He brought me these notes and bonds unsigned and said
that the Hopkins brothers would come by and sign them and
have them acknowledged. Several days passed, and the notes
had not been signed and we took it up with Mr. Hopkins and
he said there was a hitch in the negotiations and it was
possible the sale 'vould fall through. fie later told us that
it had fallen through and we took the matter up 'vith Jackson and he gave us the notes and bonds of C. P. Cofer;
also some other bonds, for which we gave him back a deed
of trust on a house that had been completed, so that he could
negotiate this and get some ready cash for carrying on
his work, the balance of this transaction to be applied to
his account. He gavn us the Cofer and Lynch bond and notes
some time between the 24th and 29th of August. We mailed
this deed of trust along 'vith two otlwrs to the Clerk of the
Court of Rustburg for recordation on the 29th 'vhich was
Saturday. On Monday, 1\Ir. Woodson sent us a bill for the
costs of recording under date of August 31st. We mailed
him our check on September 1st, and the deed of trust 'vas
returned marked recorded on September 2, at 9 A. 1\L At
the time }fr. Jackson gave us this Cofer and Lynch deed of
trust, we asked him who was furnishing material on this
house and how he proposed to pay for it. He told me he
was buying the stuff from the l{innier Company and had
given them, or had agreed to give them a second mortgage
bond on some other property to pay for the material. Several weeks after this deed of trust was recorded, a Mr. Driskill, the head carpenter on this house, came down .
page 41 ~ to see me.
(Counsel for plaintiff objects to any convers~tion relative
to this matter with J\IIr. Driskill, unless had in the presence of
:htir. Cofer.)
Mr. Driskill said he understood the Kinnier Companv had
notified Cofer that he looked to him for payment for th~ lumber bill, and that 1v[r. Cofer had told him that I held the deed
of trust on the property, and that he had not been able to
collect for his labor. He wanted me to advise him what to
do. I told him that I did not feel capable of advising him,
and that he had better consult an attorney. This was the
first knowledge that I had that the material bill had not
been paid or secured. Mi·. Cofer came to see me some time
later and told me the situation, and I advised him, as I had
Mr. Driskill. to consult an attorney.
·
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Q. These bonds and notes aggregate $3,750.00. Is that
right?
A. Yes, sir.
Q. What, if any, sum were you to pay out for Cofer and
Lynch from those notes and bonds~
A. 1\~Ir. Jackson told me at the time I took these notes and
bonds that the amount included the balance that Cofer was
due on the lot, 'vhich was $1,000.00. I agreed to pay this out
of the proceeds of the notes and bonds.
·
Q. I hand you an unsigned deed of trust and fifty notes
for the sum of $45.00 each, likewise unsigned, aggregating
$2,250.00, all dated July 22, 1925. These notes are likewise
unsigned, but the deed shows on its face that it was to have
been the deed of Carl V. Hopkins and Ralph H. Hopkins.
Please examine these and state if they are the notes and
deed of trust you had reference to in a previous. answer,
which Jackson promised to have signed and delivered to
you.
A. Yes, sir. They are.
Q. Those notes and deed of trust, I understand, were never
signed.
A. No, sir.
Q. And upon a subsequent representation to Jackson of the
non-delivery of these notes and deed, he delivered to you the
Cofer and Lynch bond and notes with the deed of trnst as
stated?
page 42 ~ A. Yes, sir. I file these marked "DeWitt, Exhibit No. 1 ".
Q. You also stated in a previous answer, that you surrendered to Jackson a deed of trust which was then du~,
or about due, so that he might realize some cash thereon for
his personal use. Ple.ase state, as best you can, the amount
of the bond and date of delivery to Jackson by you, and whose
bond it was.
·
A. They had so many exchanges and trades about that time,
that I am not positive, but I think it 'vas a bond of $1,650.00,
secured by a deed of trust on a house on ~Ians:field Avenue.
Q. This $1,650.00 and the $1,000.00 you were to pay Lindsay, aggregate $2,650.00, which leaves a difference of $1,150:00
behveen those t'vo transactions and the Cofer and Lvnch
bond and notes. What were you to do with that $1,150.00?
A. It was to be applied on his account.
Q. You mean his indebtedness to you?
A. )Vell, .he was buying to complete houses other than the

--
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Cofer house, and we required him to curtail his account before \Ve would furnish him any additional material.
Q. Have you a memorandum of the amounts that B. W.
J acksou owed you on July 22nd, August 21st, and September
2nd~

A. Yes, sir.
Q. If so, please state the amounts and file a memorandum,
if you have it, as "DeWitt, Exhibit No. 2".
· A. On July 22nd, his account was $21,155.72; on August
21st, $25,651.27; on September 2nd, $26,669.78. I file a memorandum as requested. As a credit on this, I have an order on
the ~Iutual Trust & Savings Bank for $6,000.00; an order
on 1-Ir. J. vV. Inge for $2,500.00; a deed of trust on a house on
Connecticut A venue securing a bond for $1,000.00; a deed of
trus on a house on Daniel Avenue securing a bond for $2,000.00.
Q. Had you any other security for these large sums 7 If
so, state the amount and nature of the securities.
A. I had au order on Nir. Langford for $3,000.00
page 43 ~ which he had refused to accept and it \Vas worthless.
Q. Did you get any money at all out of the Langford order 1
A. No, sir. vV ell, I had furnished about $1,400.00 worth
of material on the job when it was abandoned, and in the final
settlement, I got t\vo hundred and some dollars, I don't recall the exact amount, of this. I also finished the house after
it was abandoned for ~Ir. Langford at the request of him and
his attorney, foF which I was fully paid.
Q. But, none of those items had anything to do with the
$3,000.00 order'
A. No, sir.
Q. "'Vho completed the Cofer and Lynch house 1
A. I did.
.
Q. Do I understand from that that Jackson abandoned itt
A. Yes, sir. Jackson abandoned the house and lVIr. Cofer
said that if I would finish it so that it could be occupied, he
\Vould meet tl1e monthly notes as they became due.
Q. How much did you expend in completing the house 1
A. $179.39 for the completion of said building.
Q. }lave you been paid for that~
A. No, sir.
Q. At the time you acquired these notes and bond of Cofer
and Lynch, had you any reason to believe that the material
which the Kinnier Company was furnishing Jackson for

I
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the Cofer and Lynch house would not be paid and taken care
of by Jackson¥
A. No, sir. None 'vhatever.
Q. From the amount that Jackson owed you and the number of operations he was conducting, were you of opinion that
Jackson ·was solvent ?
A. Yes, sir. I 'vas. I still think that he was solvent, and .
could have paid off all of his obligations if he had stayed
here and completed his houses and carried out his contracts.
Q. At the time you took over these notes and
page 44 ~ bonds of Cofer and Lynch, did Cofer show you his
contract with Jackson 1
A. No, sir. I did not see Cofer nor have any conversation 'vith him at all for perhaps thirty days after I had gotten
tlus deed of trust.

CROSS EXAMINATION.
By Judge Campbell:
Q. :Mr. De""\Vitt, you did instruct your attorneys to prepare another answer for you, did you not 1
A. Yes, sir.
Q. And in that ans,ver you stated that you traded Jackson
some bonds of C. V. Hopkins for these Cofer bonds.
(Question objected to _by Judge Whitaker because the only
answer in this case is the one that has been filed, and the one
referred to in the question was prepared by counsel, but never
filed or made a part of the record in this case.)
A. The way that mistake was made, we l1ad several cases
with Jackson which our attorney was handling at that time,
and giving it from memory, he probably got confused, and
after,vards on looking it up, he saw it "ras wrong and corrected it. We did have a flopkins bond, which 've gave back,
but it wasn't in exchange for tho Cofer bond.
Q. This answer was handed to me by your attorneys, that
is, tho paper given me as your ans,ver at that time, I want
you to file as part of your deposition, marked ''DeWitt, Exhibit No. 3").
(Question objected to by Judge "\Vhitaker because the only
answer in this case is the one that has been filed, and the
one referred to in the question was prepared by counsel, but
never filed or made a part of the record in this case, and its
\

\

46

~upreme

Court of

~.t\.ppeals

of Virginia

being filed further objected to because it is not the answer of.
DeWitt in this case.)
A. As you request, I file the same.·
Q. You say that between the 24th and 29th day of August,
you got the Cofer bonds?
A. Yes, sir·.
Q. At that time, Jackson was indebted to you in
page 45 ~ excess of $25,000.00, wasn't he?
A. Yes, sir. Partly secured, as I stated.
Q. You knew who was furnishing the lumber for the material for the Cofer and Lynch job?
A. J{innier Company told me.
Q. Did you make any inquiry of the l{innier Company
'vhatever before taking this paperY
A. No, sir. I relied on :hfr. ,Jackson's word and I knew
that it 'vas his custom to trade paper for anything he could.
Q. You do business in the s~me town with the IGnnier
Company, and in a very few minutes you could have found out
by calling them on the phone, couldn't you?
A. Yes, sir.
Q. How much is Jackson indebted to you Y
A. There are several other matters which have not been
settled. I don't know exactly.
Q. Can you find that out and furnish that information to
the Commissioner~
A. Yes, sir. I can.
Q. When did Jackson leave Lynchburg?
A. I don't know the date, it was some time in October, I
think.
Q. Had you refused to furnish him lumber at this tiiLe Y
A. No, sir.
Q. You sayf.hat you surrendered to Jackson, you think, a
deed of trust 'for $1,650.00 on a house and lot on Mansfield
A venue? Whose deed was that~
.
A. It was Jackson's. Jackson bought the lot and built the
house as an investment. I. don't know who the house was
sold to.
Q. Who gave the deed of trust?
A. Jackson did. He was the owner.
Q. Ho,v did you get a deed of trust given by Jackson to
somebody else?
A. He didn't give it to anyone else. He gave it to me. It
was made out to bearer.
I
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Q. Was this deed of trust on record 7
A. Y e.s.
Q. Do you know what house that was?
A. He built four houses on Mansfield Avenue. I don't
know which one.
Q. Can you find out from your books, what house it was 7
A. No, sir. I didn't keep any record of it. I had at least
two or three deeds of trust on Mansfield A venue ; one of them
I collected from the sale of the houses; this one, I gave back
to him.
Q. Was that a 1st or 2nd deed of trust 7
A. 1st.
.
Q. Did you cancel that deed of trust ~
·
A. No, sir. It 'vas made payable to bearer, and it was given
back to him. ·
Q. Gave him his notes back?
A. Yes.
Q. And, you don't kno'v what house it was Y
A. No, sir.
Q.. IIave you any deeds of trust on ltiansfield property belonging to Jackson?
·
A. No, sir.
.
Q. You did have more than one 1
A. Yes.
Q. Ho'v did Jackson pay the deeds of trust on the other
~Iansfield property?
A. It was from the proceeds of sale.
Q. Is there any property on Mansfield A venue now in the
name of Jackson?
A. I don't think so.
Q. Do you know what became of the property for which
you surrendered these notes?
A. No, sir. I don't know.
Q. Was it sold under a deed of trust?
A. No.
Q. Who sold it?
page 47 ~ A. I suppose Jackson sold it.
Q. Was that in Campbell County or in Lynchburg?
A. It was in Campbell County then. It is in the City now.
Q. You mean to say, Jackson was behind with you in his
payments, and that you were requiring him to curtail his account?
A. Yes.
page 46 ~

I
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Q. Are you certain about that $1,650.00 going on the Mansfield A venue property?
A. I think it was. I am not positive. As I stated a \Vhile
ago, \Ve traded so much paper. I gave him back several
times bonds and deeds of trust on houses that were finished,
so that he could sell them and get ·working capital and sometimes took in exchange deeds of trust that were not negotiable.
Q. Did he pay you anything out of the Mansfield property 1
A. No, sir.
Q. So you were not certain whether it was the ~{ans.field
property or not f
A. No, sir.
Q. Yon are not certain of the amount of it 1
A. I might be mistaken about that.
Q. He told you that the l{inuier Company had agreed to
give him a second lien 1
A. He told me that the Kinnier Conipauy had agreed to
accept a mortgage paper, but did not say whether it was first
or second.
Q. You said he agreed to accept a second lien?
A. I said he told me that the J(innier Company had either
accepted, or agreed to accept, bonds secured by deed of trust
on other property.
Q. Then, knowing the right of the J{iilnier Company to
file a mechanic's lien and that the man was behind with you
more than $25,000.00, without ever asking the Kinnier ·Company about it, you mean to say that you took these bonds
and notes on a house on which you knew the material was
being furnished by the l{innier Company, and applied at
least $1,100.00 on an old debt of Jackson's to you?
A. Mr. tTackson was not behind $25,000.00 with
page 48 ~ me at tl1at time. He o,,red that much, but it was
partly secured. He was entirely solvent, I thought.
He had a number of houses under construction in his own
name he was building to sell besides, a number of contracts
for other people, and he has a lot or mortgage paper, because he tried to sell it to me, and I took his "'ord.
Q. But you did accept the assignment of this paper from
J acksG-n and applied a large part of it on an old debt that
Jackson owed you?
A. Not exactly that. His debt was not owed. It was partly
secured.
.
Q. I mean by ''owe' '-a past due account.
A. It 'vas not past due-the houses \verc not completed.

)
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Q. But, you were pushing him for settlement and demanding curtails.
A. I was asking him to curtail the account as I thought
it was too large. I didn't care to carry anybody for that
much.
Q. And· you credited that $1,100.00 on his account, did you
not?
A. Yes, sir.
Q. And made no investigation other than Jackson's 'vord
in connection with the l{innier Company 1
A. No, sir. It is not a custom among lumber dealers to look
out for each other. ~ir. Coffey secured his account on the
Langford house by an order and I lost mine.
Q. Didn't Jackson fail in any instance of carrying out his
promises with you, and were you not on that account uneasy
about Jackson?
A. He didn't fail, but he was slow in carrying out his
promises. He agreed to give security on a certain date, but
was sometiines several days coming up, but he always showed
a disposition to want to be fair about it.
Q. I believe you furnished Jackson most of the lumber. he
used, did you not~
A. Yes.
Q. And it was an exception if be went to anyone else for
it 1
A. I can't say that. I:Te boug·bt some from other people,
but~the bulk of it he bought from me.
page 49 ~ Q. Up until the Langford job and this job, he had
bought very little lumber from anyone else, after
beginning ·with you, had he not?
A. I don't know. I don't know when he bought the stuff for
the Eldon A venue job. lie bought most of that from ~[r.
Coffey. He bought some from Adams Bros Paynes Company.
Q. Is it possible for you to go to your account with ,Jackson and let the Commissioner know the house on 1\fansfield
A venue on which you claimed yon surrendered a deed of trust
to Jackson?
A. No, sir. I did not enter np the location of the house on
which the deed of trust was given, and after this paper was
returned, I had no record of it.
Q. When did you surrender this deed of trust on the ::\fansfield property?
A. At the time he gave me the Cofer and Lynch bond.

\
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Q. Do you keep any record of the deeds of trust and liens
that Jackson deposited with you as collateral security?
A. I did not take any as collateral security. I bought them
from him and in some instances, I gave him cash for the~.·
Q. Did you buy this ~Iansfield lien from him?
A. I don't know positively whether I did or not.
Q. Did you credit that account with that much on that
date?
A. I cannot say, off-hand. I cannot carry all of my books.
Q. I want you to look at your books and see, and let the
Commissioner know, whether or not there is a credit to Jackson 's account of $1,650.00 on the date on which you say you
surrendered this deed of trust on the Mansfield property.
Will yon do that?
A. That would not be a credit on that date, as he acquired
it before. That was the date I surrendered it.
Q. If you bought so~e other bonds in the place of them,
you would have to credit him with it, 'vould you not f
A. No, sir. Sometimes I bought paper from him that did
not go through the business at all. Just my private fund.
Q. You certainly don't mean that you paid him
page 50 ~ any money, did you?
A. Ye~, several times.
Q. You don't mean that you gave him money on the Mansfield Avenue property, do you 1
A. I don't think I could have as they was an exchange on
that date.
Q. Did you credit his account on your books for the amount
of this deed of trust at that time Y
A. Yes, sir.
Q. These bonds and notes, which you have exhibited here,
are still unpaid by CoferY
A. Yes, sir.
Q. And are still in your hands?
A. Yes, sir. And Lindsay has not been paid.
RE-DIRECT EXAMINATION.
By Judge Whitaker:
Q. As I understand the Mansfield situation, Mr. DeWitt
Jackson owned the lot, was erecting a house, borrowed money
and gave his own deed of trust, which you acquired. Subsequently, Jackson found a purchaser for that house, and in
order to aid Jackson, you surrendered to him his own notes

I
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and. deed of trust, so that he might benefit by the entire. purchase money. Is that right Y
A. Yes, sir. Except that I don't know whether he had
found a purchaser for the house or whether he wanted the
bond so he could sell it and get cash to use in his business ..
· Q. During this period, you were continuing to sell and
credit Jackson, were you not7
A. Yes.
Q. Do I understand from your answer to one of the questions on cross examination, that you bought sometimes from
your private funds, notes and bonds from Jackson, which
do not appear on the books of the concern~ ·
A. Yes, sir. I did several times.
Q. Now, going back, and without waiving any objection to
the question, in 'vhat transaction did you find the deed of
trust from Hopkins belonged, in connection with the first
answer prepared?
page 51} A. Warren Avenue.
Q. What litigation is that involv·ed in?
A. The two houses built by Mr. Harris for Jackson on
Warren A venue.
Q. You found you were mistaken in the first information
given counsel as to that being the deed of trust and bond
surrendered to _Jackson, and that it was involved in the
Harris-Jackson suit 1
A. Yes, that is correct.
Q. And, therefore, the answer was changed to fit the facts~
A. Yes, sir.
Q. As you required Jackson to give you securities from
time to time, you, thereupon, continued extending credit.
Is that true?
A. Yes, sir.
By :hir. Abbot:
Q. Do you authorize tl1e Commissioner to sign your name
to your deposition?
A. Yes.
And further this deponent sayeth not.

H. E. DEWITT,
By the Commissioner.
The hearing adjourned until three o'clock P. M. on the
29th of ~ecember, 1926, at the same place.
t
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The hearing convened at three o'clock P. ~I. on the 29th of
December, 1.926, at the same place, and all parties interested
advised the Commissioner that there were no further depositions to be taken; thereupon, the hearing is continued for
briefs of counsel and decision.

I, John L. Abbot, Special l\!Iaster in Chancery, in and f()r
tbe Corporation Court of the City of Lynchburg, State of
Virginia, do hereby certify that the foregoing depositions of
W. W. Coffey, C. P. Cofer, and H. E. De\Vitt, were taken
before me by Ida B. Younger, in shorthand, and there after"rards. were transcribed by her under my supervision, the
same having been taken at the time and place and for the
purpose in the caption mentioned.
Given under my hand this 29th clay of December, 1926.
page
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JOHN. L. ABBOT,
Special 1\Iaster in Chancery.
CONCLUSIONS AND REPORT.

"1st. In what sum, if any, 'vas B. vV. Jackson indebted to
the plaintiff at the time said If. E. DevVitt acquired the
bonds of Cofer and Lynch and whether the time H. E. DeWitt acquired his bonds effects .plaintiff's lien and if so, to
'vhat extent¥''
B. W. Jackson was indebted to the plaintiff at the time
said H. E. DeWitt acquired the bonds of Cofer and Lynch
in the sum of $615.83, and the date H. E. DeWitt acquired
his bonds does not affect the plaintiff's lien.
This amount is arrived at by taking· the 29th day of August,
1925, as the day DeWitt acquired the seculities and taking
the amount of the deliveries as shown on the account filed
with the declaration after the 29th day of August, from the
sum of $1,259.87, which according to ~{r. Coffey, is the correct amount for which he claims a lieu.

II.
2nd. Whether the mechanic's lien set forth in plaintiff"s
bill is a valid and subsisting lien against the real estate in the
bill and proceedings set forth and described.''
The mechanic's lien is not a valid and subsist~ng lien

(
(
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against the property in the bill and proceedings mentioned,
because under Section 6428 Code of Virginia 1919, the
''amount for which a sub -contractor may perfect a lien under
this Section shall not exceed the amount in which the owner
is indebted to the general contractor at the time the notice is
given, or shall thereafter become indebted to said general
contractor upon his contract with said general contractor
for said structure or building or railroad".
It does not appear that the owner was indebted to Jackson
in any sum at the time the notice was g·iven, but on the contrary, it appears that Jackson, at the time notice 'vas given,
had been paid in full the contract price for building the house
by the owners giving him, and his receiving, securities which
he had negotiated to De"\Vitt before notice of the
page 53 } lien was served on the owners.

III.
' "3rd. Au account of the liens against the said real estate
in the order of their respective priorities.''
lt appears frmn the evidence taken in this case and the
records in the Clerk's Office of the Circuit Court of Campbell
County and the Corporation Court of the City of Lynchburg,
that the following are the liens against the property:
Liens of the First Class:
State taxes for the year 1926

$ 3.88

Liens of the Second Class :
City taxes for the year 1926,

$25.59

Liens of the Third Class :
Six notes dated the 29th of October, 1924, each in the sum
of $166.67, payable to ,J. H. Lindsay in 6, 12, 18, 24, 30 and
36 months, respectively, with interest from date until payment.

Liens of the Fourth Class :
A bond and 47 notes aggregating the sum of $3,747.50, with
interest secured by deed of trust from Cofer and Lynch to
\
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Boyd, Trustees, said bond and notes and the interest payments thereon being fully set out in said deed of trust recorded in the Clerk's Office of the Circuit Court of Campbell
County in Deed Book ·143, p. 173.
The above amount and interest due thereon is subject to
a credit of $1,000.00, with interest thereon from the 24th day
of July, 1925, that amount having been included therein to
take care of the unpaid purchase price according to agreement.
The interest on the unpaid part of said amount is subject
to a further credit of $50.00 paid by Cofer to DeWitt.
IV.

''4th. Any other matter which to said Commissioner may
be deemed pertinent to the issue, or may be required by any
of the parties to suit.''
Nothing is reported under this item.
page 54

~

REASONS FOR CONCLUSIONS:

The undersigned's reason for the above conclusions are .
as follows:
Tlie sole question to be decided in your commissioner's
opinion is simply whether or not at the time t.he owners received the notice of the mechanic's lien, they owed B. W.
Jackson anything.
Counsel for plaintiff in a very able brief, argued that the.
transaction in question constitutes an assignment or transfer
prohibited by Section 6435, Code of Virginia 1919.
I cannot accede to that position for the reason that Section
6435, Code of Virginia 1919, provides that assignments or
transfers by a general contractor shall be subject to the liens
given by this Chapter to laborers, mechanics and material
men. No such assignment or transfer shall in any way effect
the validity or priority of satisfaction of liens given by this
Chapter.
In other words, before an assignment or transfer prohibited by this Section is made subject to a lien, there must
be a valid and subsisting lien. In my opinion, granting for
the moment that the transaction is such an assignment or
transfer as is prohibited by Section 6435, Coffey, trading as
I

I
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l{innier Company, had no lien, because at the time notice of
the lien was served on the owners, they o'ved the contractor
nothing. Section 6428.
The facts in the case, in so far as they are deemed pertinent,
are these:
·
On the 24th day of July, 1925, C. P. Cofer, one ·of the
owners, entered into an agreement with B. W. Jackson, Inc.,
for the erection of a house on certain property in the McKinney Addition to the City of Lynchburg. The contract
provided that the cost of the erection of the building was to
be ''$2,747.50". There is this provision in the contract.
''There is an existing deed of trust on the lot on which this
• house is to be built amounting to $1,000.00 which the said
B. W. Jackson, Inc., agrees to pay off. This amount is to be
added to the finanees, according to the terms of
page 55 ~ the deed-or trust from ·c. P. Cofer to E. Thurman
Boyd, Trustee, bearing even date herewith, and
'vhich is to be recorded in the Clerk's Office of Campbell
County, Va.
The deed of trust mentioned was executed, having been
acknowledged on the 21st day of August, 1925, and recorded
on the 2nd day of September, 1925, and secured bond and
notes which represented the cost price of the building plus
$1,000.00, the additional $1,000.00 being included in order to
pay"off the deed of trust already on the property securing a
part of the purchase price.
_
Some time after the 21st of August, and before the 29th
of August ~- W. Jackson negotiated the securities by this
deed of trust to H. E. DeWitt, who gave him eredit therefor
on an account owed by Jackson to DeWitt. This credit was
for the amount of securities less $1,000.00 which was explained to DeWitt by Jackson, as being included therein to
pay off the prior deed of trust, which DeWitt agreed to do.
Theretofore, Jackson had begun the erection of the building in question and was procuring his material from Coffey,
the plaintiff, 'vho was trading as the IG.nnier Company.
After the negotiation of the securities mentioned to DeWitt, on August 31st, Coffey wrote Cofer a letter notifying
him that he was supplying the lumber and building material
to Jackson for the construction of the house, which "'ve estimate will amount to approximately $1,000.00 by the time the
building is completed, and we shall look to you for settlement
of our account or see that proper arrangements are made
for such settlement with us before paying the contractor''.

\
\

\
't

56

Supreme Court of Appeals of Virginia

This letter was served 011 Cofer 011 the 2nd day of September, 1925. After the receipt thereof, Cofer wrote Mr. Coffey
that "I have paid ~Ir. Jackson all that I owe him on the building long before receiving your letter''.
Coffey continued furnishing the material on-this building
up to the 20th day of October, and on the 23rd day of October
:filed his mechanic's lien, and gave the owners notice thereof.
It is to be noted that the sub-contractor did not avail himself of the provisions of Section 6429-a (Acts of
page 56 ~ Assembly 1924, p. 658) ; the letter from Coffey to
Cofer did not bring the case ·within this Section,
(1) because at the time of notice the owner o'ved the contractor nothing, and (2), because the notice was not recorded
as required.
As has been often pointed out, tlwre are two general classes
of mechanic's lien la,vs in·this country, one class generally
known as the ''New York'' and the other as the '' Pennsylvania" system. Under the New York system, the sub-c·ontractor 's lien is a derivative one, whereby he is subrogated
to the rights of the general contractor. Under the Pennsylvania system, the right of the subcontractor is not affected
by the amount o'ved the general contractor, but a direct lien
is given on the property. 18 R. C. L., p. 874.
The New York system seems to predominate throughout
the mechanic's lien laws of Virginia, although there are Sbme
features of the Pennsylvania system in the Virginia statutes.
It seems, however, not open to question that the subcontractor's lien is a derivative one and depends on the general contractor's rights.
As I pointed out above, when the lien in this case was filed,
the owners had paid the contractor in full. This had been
done by the owners' executing and delivering to the contractor certain notes and a bond payable to bearer. Cofer, in
l1is letter in response to ~fr. Coffey's letter advising him that
he was furnishing the materials, stated that-"I have paid
l\fr. Jackson all that I o've him on the building long before
receiving your letter". In his deposition, he states that he
turned the bond and notes over to l\fr. Jackson in full payment for the house.
The question of whether or not the delivery of notes or
bonds for a pre-existing debt amounts to a payment thereof,
has been a. subject of mucl1 litigation. And usually, the giving
of a. note or bond, especially in the case of hanks, in renewal
of notes and bonds then existing is held not to constitute pay-
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ment of the original obligation. Ji'ar;~ners Bank vs. ltb6t?tal
Society, 4 Leigh, p. 69, 94; Taylor's Adm.. vs. The Bank, 5
Leigh 471, 477; llloses vs. Trice, 21 Gratt. 556, 568; Tardy vs.
Boyd, 26 Gratt. 631.
The question frequently arises 'vith reference to
page 57 ~ partnership transactions where one partner gives
a note for a Partnership debt. See W,illiantS vs.
· Dmwghe, 1 Rand. 300; Sale vs. D,is1nonrl's Executor, 3 Leigh
548; Gault's Exeme.tor vs. Calland's Exec·lttor, 7 Leigh 594;
Weaver vs. Tapscott, 9 Leigh 424.
The question, however, in all instances, depends upon the
intention of the parties. See case supTa; LeuJis vs. Davisson,
29 Gra.tt. 216, 225; 1Vlorris vs. Flarveys, 75 Va. 726, and
Fidelity lns·urance Co.vs. Shmtandoah Valley Rr., 86 Va. 1,
12, and Blair & Ho.Qe vs. Wihwn, 28 Gr~tt. 165, 173.
That. intention may be either expressed or implied from
the circumstances (See cases sup1·a).
In vie'v of the fact that the owners gave Jackson securities
payable to bearer, secured by a deed of trust (See Garrett
vs. Patton, 95 S. E. (vV. Va.) 437), which Jackson negotiated
shortly thereafter to a third party, it seems to me to be conclusive of the intention of the parties that the execution and
delivery of the securities amounted to payment of the simple
contract debt, and a discharge of any liability of Cofer and
Lynch to Jackson on the contract. Blair & IlolJe vs. Wilson,
s~tpra,· Morris vs. Ha1·ve,ys, sutJ·ra. Aside from the circumstances, which, to my mind, are enough to raise an implied
agreement that the giving and acceptance of the securities
was in full pa-yment and satisfaction, we have the testimony
of Cofer to that effect.
The contract in this case, did not, of itself, specify when
the payments were to be made, hut referred to the deed of
trust to be executed, which deed of trust 'vas obviously for
financing the building, and in addition to the amount to be
paid the contractor, embraced a sum of money which was
due on the lots in question. I do not see how it can "rell be
questioned that 'vhere, as in this case, the highest security
was g-iven of which the parties were capable, and they embraced a sum of money to pay off a lien on the property,
and were made payable to bearer and shortly thereafter
negotiated, this constituted the payment and discharge of the
contract price.
In any event, it could not be said that Cofer
page 58 ~ and Lynch owed ,Jackson anything at the time the
lien was perfected, or even at the time notice was
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given Cofer by Coffey, Jackson having negotiated the securities theretofore.
Under the old mechanic's lien law, it was generally considered that the owner was free to pay the contractor, and
the present law makes no change in that respect. In 2 Va.
Law Register, at page 513, the late Mr. Manson said:
''It \vill be noticed of this statute that the owner must
exercise much more care in dealing with an assignee than
with the contractor. He is safe in making payments to the
general contractor, so long as he has no written notice of the
debt due the subcontractor; ''rhilst if be pays the assignee,
the owner must see at his peril that all sub-contractors,
laborers and supplymen are paid, or that they give their 'vritten assesnt to the assignment, etc.''
See also 3 Va. Law Register, p. 401; R. L. I. Co. vs. J(arn et
a.l., 80 Va. 589; N. & W. vs. Howison, 81 Va. 125; and Burk 's
Plead. & Prac., 1st ed., p. 825, w4ere it is said, speaking of
the owner:
''l-Ie is safe in making payments to the general contractor,
so long as he has no written notice of the debt due the subcontractor."
·
It is urged that the transaction is within the purview of
Section 6435, Code of Virginia 1919. The forerunner of this
Section was enacted in 1895 and '96 (See Acts, p. 379), which
was under discussion in the La'v Register and Burk's Pleading & Practic, supra. This statute was not enacted in terms
in the Code of 1919, but was dealt with in the above mentioned
section. It provides:
''Every assignment or transfer by a general contractor,
in whole or in part, of his contract with the owner, or of any
money or consideration coming to him under such contract,
or by a sub-contractor of his contract with the genearl contractor, in whole or in part, or of any money or consideration
coming to him under his contract with the general contractor,
in every writ of fieri facioo, attachment, or other process
against the contractor or subcontractor, to subject
page 59 ~ or encumber his interest arising under such con. tracts, shall be subject to the liens given by this
Chapter to laborers, mechanics, and material men. No such
assignment or transfer shall in any way effect the validity
or piiority of satisfaction of Iie1is given by this Chapter.''

I
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I have pointed out above that this Section has no bearing
on the present case, because Coffey acquired no lien, in as
much as the owner at the time the notice was given, owed
Jackson nothing.
Besides, the Section operates on the assignment or transfer
by the general contractor.
this case, if plaintiff .. ::J contention be correct, the notes and bond in the hands of DeWitt
constitute a valid and subsisting lien on the property. That
lien is not made void by this Section, but is simply postponed to the mechanic's lien. The statute has reference, in
my opinion, to an assignment by the contractor to a third
person of a part of the money coming to the contractor, such
as was the case in London Bros. vs. National Exchange Bank,
121 Va. 460, or was the case in Williams vs. ll:larine Bank, 132
Va. 379. It seems that the transfer in this case was not a
transfer or assignment of money or consideration coming to
him under such contract, but was the payment by Jackson to
DevVitt of a part of the debt owed by negotiating securities. If Jackson had been paid in bank notes, the case would,
in my opinion, be not materially different from the present,
and if the transaction in this case constitutes such a transfer
or assignment, so also would the payment by Jackson of such
bank notes to DeWitt.
The case of Fairbanks, Morse Co. vs. Cape Charles, 131
S. E. 437, decided by the court of appeals on January 14,
1926, points out the difference between the former statute on
assignment and Section 6435 of Virginia, and is authority
fnr the proposition that unless there be a lien, the statute,
Section 6435, does not operate in its favor. In that·case, there .
was no lien because no lien could be acquired on public property: in this case, there is no lien because at the time notice
was given, the owner owed the general contractor nothing.
The case of Thon~as &. Co. vs. McCauley, 143 Va. 451, seems
to me to be direct authority ag·ainst the plaintiff
page 60 ~ in this case. In that case, the owner guaranteed
the lumber bill to the material man, and it was
held that such guarantee was valid and that on that account,
she was not indebted to the contractor in any amount, so that
mechanic's lien thereafter filed attached to nothing. See also
Sht·ieber vs. Bank, 99 Va. 257.
·
There is much said about DeWitt's not being a bona fide
holder for value without notice. I am not aware of any defense that the makers of the securities may urge against
paying them, nor of any bad faith on DeWitt's part.
Coffey could have protected himself in this case. He could

In
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have ascertained the status of the matter from the owners
before furnishing any material. Ife might have sought to
have a contract with them to protect him or proceeded under
Acts of 1924, . . . . . 658 (sec. 6429-a) if the owners owed the
contractor. His diligence in the inception of the operation
would have doubtless disclosed the true situation and he
would not have furnished the material unless protection 'vas
assured him. He was at least taking- a great risk after Cofer
notified him that he owed Jackson nothing.
It is to be regretted that losses must be sustained, but in
this case it seems equitable that the inevitable loss should
fall on the material man who was unwilling to refuse undeserved credit and that the onus of responsibility should not
be placed on the owner "rho seems to have acted in the best
of faith although foolishly in the extreme.
Respectfully submitted,
JOHN L. ABBOT,
Special l\Iaster in Chancery.
The following· are Exhibit "Coffey #2 ", Exhibit Coffey
#3, and Exhibit Cofer No. 1, referred to in and made part
of depositions with Comr. J. L. Abbot's report.
page 61 ~

EXHIBIT "COFFEY #2".
Lynchburg, Va., Aug. 31, 1925.

Mr. C. P. Cofer,
607 ~£cKinley Ave.,
City.
Dear Sir:
This is to notify you that 've are supplying the lumber and
building materials to B. W. Jackson for the constn1ction of
your building in the 1vicl(inney Addition, Fort Hill Section,
which we estimate will amount to approximately $1,000 by
the time the building is completed and we shall look to you
for settlement of our account or see that proper arrangements
are made for such settlement with us before paying the contractor.
Yours very truly,

THE KINNIER

CO~IP ANY,

By W. "\V. COFFEY.
f

!
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Executed in the City of Lynchburg this 2nd day of Sept.
1925, by delivering a true copy of the within notice to C. P.
Cofer in person.

N. C. PERROW, IL C.
EXHIBIT "COFFEY

#3".

Lynchburg, Virginia.
I{innier & Company,
Lynchburg, Va.
Attention Mr. Coffey, Pres:
Dear Sir:
I am in receipt of your letter in which you state that you
are looking to me for material bill on my house now being
erected by B. W. Jackson, and in reply to same I wish to
say that Mr. Jackson, according to contract agreed to finance
my house for me, and I have signed all necessary papers and
have given him all notes and now paying interest on same,
therefore, I have paid :rvrr. Jackson all that I owe him on
the building long before receiving your letter.
I did not guarantee any material bill to you in
page 62 ~ the beginning· and have met all of my obligations
on the building, and will say that you ·will have to
look to l\1r. Jackson for payment.
Yours very truly,

C. P. COFER.
page 63 ~

COFER ''EXHIBIT 1".

This Agreement, made and entered into this 24th day of
July, 1925, between C. P. Cofer, party of the first part, and
B. W. Jackson, Incorporated, a corporation, party of the
second part ;
WITNESSETH:
That the said C. P. Cofer has this day employed the said
B. W. Jackson, Incorporated, to erect a1nd comstrict amd
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fully complete a five-room bungalow in what is known as the
McKinney Addition to the City of Lynchburg, Va., on Radcliffe Street. The said building is to be a duplicate as to
floor plan of house now being built in the same addition by
the said B. Yv. Jackson, Incorporated, for H. H. Routon;
the roof plan is to be a duplicate as nearly as possible of the
house located in the Walker, l\Iosby & Calvert Addition on
l\Iemorial Avenue. The building is not to have any gutter
or spouting of any description, and the front porch columns
are to be concrete instead of brick.
The said party of the second part agrees to start working
at once and to fully complete the said building within sixty
days from this date.
It is distinctly understood and agreed between the parties
hereto that all material used are to equal the materials iu
the Routon house in quality.
The said B. W. Jackson, Incorporated, g11arantees that the
said C. P. Cofer is to receive a neat and workmanlike job in
every respect.
The cost of the erection of this building is to be $2747.00.
There is an existing deed of trust on the. lot on which this
house is to be built amounting to $1,000.00, which the said
B. W. Jackson, Incorporated, agrees to pay off. This amount
is to be added to the finances as according to terms of the
deed of trust from C. P. Cofer to E. Thurman Boyd, Tnlstee, bearing even date herewith, and which is to be recorded
in the Clerk's Office of Campbell County, Va.
Witness the following signatures the day and year first
above written.
C. P. COFER,
B. W. JACI{SON, INCORPORATED,
By B. W. JACI{SON, President.
page 64
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At another day, to-,vit: At Lynchburg Corporation Court Feb. 23, 1927.

This day .the plaintiff, W. W. Co·ffey, tendered and asked
leave to file his exceptions to the report of Special Commissioner, John L. A boot, to whom this cause was referred to
take an account, which leave is granted, and said exceptions
are accordingly filed, and are set down for argument.
The exceptions to the report of Special Commissioner John
L. Abbot, referred to in the foregoing decree or in the words
and figures following, to-wit:

r
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The complainant W. W. Coffey excepts to the Special Commissioner, John L. Abbot, to whom this cause was referred
by a decree heretofore entered herein, to take an account
as· directed by said decree; 'vhich said report bears date.
First Exception, that said Commissioner should have held
complainant's "lien a valid and subsistent lien with priority
over th~ lien asserted by H. E. DeWitt.
Second Exception, Th~ t said Commissioner erred in holding that plaintiff's mechanic's lien did not take priority over
the claim asserted by the defendant, fl. E. DeWitt. The
evidence taken before said Commissioner shows and said
.Commissioner should have found, that the said H. E. DeWitt
was not a gona fide holder for value without notice of the
paper and deed of trust asserted by him, but that the same
were taken by DeWitt under circumstances which should defeat his right to claim a superior lien to plaintiff's lien.
Third Exception, The Commissioner erred in holding that
a delivery by Cofer and Lynch of negotiable notes and a bond
payable to bearer, to Jackson, the contractor, and the transfer
of same to DeWitt under the circumstances of this case constituted payment of the contract price to Jackson, as under
the evidence in this case before the Commissioner, DeWitt
cannot avail himself of that transfer as a shield to himself.
Fourth Exception, The Commissioner erred in holding that
the transfer of this paper (notes and bond by Jackson did
not constitute an assignment under· the statute.
.
page 65 } He should have so held.
Wherefore the plaintiff excepts to said report of
said Commissioner and prays that his said exceptions may
be sustained ; that said report may be set aside and corrected
in the manner indicated in said exceptions; that the Court
would enter a decree setting up plaintiff's· lien in the place
of the lien claimed by DeWitt to the extent of plaintiff's
debt, and to that extent will cancel the notes and bond held
by H. E. DeWitt.
"\V. W. COFFEY,
By Counsel.
B. B. CAl\iPBELL.
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And now at this day, to-wit: At Lynchburg Corporation Court July 1st, 1927, the date first hereinbefore mentioned.
This cause came on this day to be ag-ain heard upon the
papers formerly read, upon the report of Special Commissioner, J. L. Abbot, to whom this cause 'vas referred, among
other things to take an account of liens, and upon the exceptions of the plaintiff to said report, and 'vas argued by counsel:
Upon consideration whereof the court, being of opinion for
reasons in writing filed herein and made a part of the record,
and from the pleadings and evidence taken before said Commissioner, and returned with his report, that the plaintiff
W. W. Coffey, trading as J{inniel· Company, has established
a valid and subsisting mechanic's lien on the real estate in
the bill and proceedings set forth and described, and that said
lien has priority over the notes held by the defendant, H. E.
DevVitt, and over the lien of the deed of trust securing their
payment, the court doth so adjudge, order and decree and
doth overrule so much of said Commissioner's report as holds
said plaintiff has not established his mechanic's lien with
such priority.
And the court being further of the opinion, from the pleadings, prooftaken, and said Commissioner's report that the
liens established in this cause are in the following order:first lien, States taxes for 1926, amounting to $3.88; Second
lien, City taxes for 1926, amounting to $25.59; Third lien,
bonds of J. H. Lindsay due on account of the purchase price
of the lots in the bill described, amounting in the aggregate
to $1,000.00, with interest thereon from their date; Fourth
lien, mechanic's lien of the plaintiff, W. W. Coffey, trading
as IGnnier Company, in the sum of $1,259.87 with interest
thereon from the 21st day of October, 1925, until paid; Fifth
lien, the claim of H. E. De\Vitt, in the sum of $3,747.50, evi·
deuced by a deed of trust, which said sum is subject to a credit
of $1,000.00 due J. H. Lindsay, set forth herein as Third
Lien, and subject to a further credit of $50.00 paid H. E.
DeWitt on account of interest, making the lien of said De\Vitt the sum of $2,747.50, with interest thereon
page 67 ~ from the 24th day of July, 1925, which said interest
is subject to a credit of $50.00 collected from Cofer
and Lynch by DevVitt on account thereof.
.And, by consent of all parties, a. day on which pay before
ordering sale is waived, all parties being desirous that the
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real estate be no'v sold· without further delay, and that the
costs of this suit, the taxes, a~1d the lien of J. H. Lindsay
be paid, the court doth adjudge, order and decree that the lots,
together with the building· thereon, in the bill and proceed-:
ings set forth and described, be sold for the pirrpose of
satisfying the liens thereon as herein established, and for the
purpose of making said sale, B. B. Campbell, S. G. I-Iamner
and F. vV. Whitaker are hereby appointed Commissioners,
any one or more of whQm may .act, who shall, after first having
advertised the time, place and terms of sale at least twice a
week for two consecutive weeks in some newspaper published
in the city of Lynchburg, Virginia, offer for sale at public
auction upon the premises to the highest bidder the house
and lots in the bill and proceedings set forth and described,
upon terms of one-third cash, and the balance in three equal
installments payable in six, twelve and eighteen months after
date of sale, taking from the purchaser interest bearing bonds
secured by a deed of trust on said real estate. And out of
said purchase money said Commissioners shall after paying
the cost, taxes and lien of J. H. Lindsay, deposit a certificate
of deposit in this cause, for the residue of said purchase
price, subject to the further order of court.
But said Commissioner, or the ones acting, shall not collect
any money under this decree until he, or the ones acting,
shall enter into and acknowledge before the clerl, of this court,
a bond with surety to be approved by said clerk, in the penalty
of $5,000.00, conditioned upon the faithful performance of
his, or their duties under this decree, and all further decrees in this cause.
And, said Commissioners shall make report to court.
And the defeuchint, II. E. De Witt, signifying his intention
to apply to the Supreme Court of Appeals for an
page 68 ~ appeal and super8cdeas from this decree, the court
doth further adjudge, order and decree that exeeution of this decree, except as to the sale of the property
and payment of the Lindsay lien, taxes, and costs, be suspended for ninety days from the rising of this court, upon
the execution by the defendant, H. E. DeWitt, or some one
for him, before the clerk of this court, a suspending bond with
surety to be approved by said clerk in the penalty of $100.00,
conditioned according to law.
page 69
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The opinion of the court, referred to in the foregoing decree, is in the worcJs and figures following, to-wit:
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Cofer and Lynch, two of the defendants, purchased a lot
in the City of Lynchburg, from J. H. Lindsay for $1,700,
paid $700.00 cash, and secured the balance of the purchase
money, $1,000.00, by deed of trust upon the lot. Thereafter
they entered into a contract with B. W. Jackson for the erection upon said lot of a dwelling house to cost about $2, 750.00.
On or about July 24, 1925, Jackson entered into an agreement
with Cofer and Lynch, that they should give him notes to
cover the cost of the building a11d a bond for $1,000, secured
by deed of trust upon the property, and he Jackson, should
pay off the Lindsay lien of that amount.
The notes, bond and deed of trust securing the same were
executed on August 21, 1925. The deed of trust was recorded on August 25, 1925. On August 29, 1925, Jackson
transferred the notes, and assigned the bond to H. E. DeWitt
for an antecedent debt of Jackson's, with the undel'standing that DeWitt should pay off the Lindsay lien. Jackson
never completed the building, but left the State, and after
he abandoned his contract DeWitt completed Jackson's contract. It is manifest that De1Vitt was fully informed as to
the consideration for the notes and bond secured by the deed
of trust aforesaid.
After the building was in process of erection, beginning
August 11, 1925, the plaintiff, Coffey, trading as J{innier &
Company under agreement with ,Jackson furnished lumber
and other material which went into the construction of said
building to the amount of $1,259.87. Coffey perfected his
mechanic's lien upon said building as provided in Section
6428, Va. Code, and brought suit in this court to subject the
property to said lien. He claimed in that suit priority over
the deed of trust to secure ,Jackson.
The case was referred to Commissioner Abbot, who reported that the lien of the deed of trust to secure the notes
and bonds held by D·e Witt was prior in law to the Coffey
mechanic's lien. Coffey excepted to this report, and the
case is before the court upon that question alone ..
The commissioner decided that as the notes and
page 70 ~ bond secured by the deed of_ trust and given in
settlement for the building to be erected were
negotiable 'vhen transferred to DeWitt, he thereby became a
purchaser for value and ,:\Tithout notice. Cofer and Lynch had
paid Jackson in full for the construction of the building,
therefore when Coffey perfected his lien by notice to the
owners, they were ''not indebted to said general contractor
upon their contract with said general contractor for said
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building". In short when the notes were negotiated they became payment in advance by the owners to -the contractor
for the building. Va. Code, Sec. 6428.
This controversy grows out of the effort of the parties to
substitute a deed of trust for a mechanic's lien. Comparison
of the subject matter of the respective liens, their manner of
acquisition, and their legal incidents and scope, will demonstrate that such substitution cannot be accomplished. Lawyer
vs. Barker, 45 W. Va. 468, 31 S. E. 964..
The mechanic's lien statute provides that "all personsperforming labor or furnishing materials for the construction of any building or. structure permanently annexed to the
freehold shall have a lien as hereinafter provided upon such
building or structure''. (Va. Code, Sec. 6426.)
It is created by performing labor on, or fun1ishing materials used for the construction of said building or structure.
It is analogous to the common law vendor's lien, binding thP
building and enhanced value of freehold created by its construction. As between the owner and sub-contractor it is not
necessary to have the owner's consent thereto. By the building contract the general contractor becomes, to a certain extent, the agent of the owner to procure the necessary labor
and material for the construction of the building and use the
same therein.
The lien of the deed of trust is the result of agreement
between parties. Its purpose generally is security for the
payment of debts, evidenced by notes or bonds. It binds
the interest of the grantor in the freehold at the time of the
execution of the deed and its recordation, and subsequent
buildings or structures erected thereon except such as are
subject to mechanic's lien. All deed of trust creditors are
under certain circumstances to be regarded as purpage 71 r chasers -for value, but generally speaking they are
nothing more than creditors.
In view of the differences between the liens, the intent of
the provision in Va. Code, Sec. 6428, "But the amount for
which a subcontractor may perfect a lien under this section
shall not exceed the amount in 'vhich the owner is indebted
to said general contractor at the time the notice is given",
was to limit the owner's liability to the co·ntract price of the
building, subject to any payments made to the general contractor for labor and materials funrished and used as its
construction progressed; and not the personal obligation of
the owner evidenced by his negotiable notes, thus depriving
sub-contractors of the lien given them by the statute.
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When the owner gives the general contractor his notes for
the purpose of raising money to secure labor and purchase
material for the construction of a building, and the general contractor negotiates them to a person, \Vho knows the object
of the notes, it seems the statute gives him notice of the
rights of the sub-coutractors, and the holder is bound to see
to the application of the proceeds. He cannot accept the
notes in discharge of an antecedent debt of the g·eneral contractor. ''For many years, it has been the \vise and just
policy of this state to require that the laborers and supply
men whose work and material create the fund arising from
the construction of buildings shall be paid in preference to
the general contractor. n London Bros. v. National Exchange
Ban-k, 121 Va. 460-465.
In this state the mechanic's lien has preference over other
liens. Va. Code, Sec. 6436. When the lien or encumbrance
was created before the work \Vas comm.enced or the meterials
furnished, it shall not operate on the building or structure
until the mechanic's lien is satisfied; if created after the \Vork
was commenced or materials furnished, it shall not operate
upon the land or buildings or structures until the mechanic's
lien is satisfied. Pace v. 1J1oonnan, 99 Va. 246-250, 37 S. E.
911. Crook, etc., Com.pan.y v. Old Point Comfort Hotel Co.
(C. C.), 54 Fed. 604.
The lien held by DeWitt \Vas created after the
page 72 ~ work was commenced and Coffey began furnishing
the material~S, therefore upon either principle of
the law, Coffey's lien has preference over DeWitt's. The
exception is sustained and a decree may be entered pu1·usant
to this opinion.
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· I, flubert H. Martin, clerk of the corporation
court for the city of Lynchburg, hereby certify that
the foregoing is a true transcript of so much of the record
in the cause of W. W. Coffey, trading as tl1e l(innier Company, vs. B. W. Jackson, et als., as the ·clerk was specially
directed by counsel to copy, and I further certify that notice
as required by Sec. 6339 of the Code \Vas duly given as appears by a paper writing :filed with said record.
The clerk's fee for making the foregoing transcript 1s
$30.00.
Given under my l1and this 27th day of August, 1927.

IIUBERT H. 1\fARTIN, Clerk.
A Copy-Teste:

II. srrEWART JONES, C. C.
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