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contrary to the law and the evidence, and that there is no evi-
dence to support them, and for other grounds to be assigned
in writing to be filed with the record. (Rec. 254.)

Later, defendant filed as grounds of its motion.

(1) That the verdicts are contrary to the law and the
evidence and there is no evidence to support them.

(2) That the court erred in submitting the violation
of the thirteen hour driving statute to the jury, and

(3) That if there was actionable negligence on the part
of the defendant, Plaintiffs’ own evidence shows them guilty
of contributory negligence.

The motion to set aside the verdict was argued at length
on May 17th by Messts. Woodward and Jones for defendant.
and Hoge and Repass for the plaintiffs.

If the Court finds that it erred in overruling the motions
to strike the Plaintiffs’ evidence, it will not be necessary to con-
sider the later motion to set aside the verdicts and enter judg-
ment for the defendant or grant a new trial.

“In considering a motion to strike out all the

page 295 } plaintiffs evidence, the evidence is to be consid-

ered very much as on a demurrer to the evidence.

All references which a jury might fairly draw from Plain-

tiffs’ evidence must be drawn in his favor; and where there are

several inferences which may be drawn from the evidence,

though they may differ in degree of probability, the court must

adopt those niost favorable to the party whose evidence it is

sought to have struck out, unless they be strained, forced, or
contrary to reason.”

.Thornhill v. Thomhill, 172 Va. 553, 557.
“This is an action of GUEST against HOST.

Mrs. Lillian R. Cardi and Miss Lucy Cardi were guests of
Mrs. Marie E. Masters, riding in the latter’s automobile, on a
contemplated trip from Rhode Island, via Abilene, Texas, to
California. The trip began about eleven o'clock Satur-
day night, April 22, 1944. (Rec. 8). and came to a
sudden and unfortunate end in the wreck of the car, while
being driven by Mrs. Masters, at or near Atkins,, in Smyth
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County, Virginia, comewhere from twelve to two o'clock on
Monday afternoon, April 24, 1944, (Rec. 65, 115, 146).

In order for the plaintiffs to recover damages for their in-
juries it is necessary that they prove by a preponderance of the
evidence that those injuries were proximately caused by the
GROSS NEGLIGENCE OF MRS. MASTERS.

Boggs v. Plybon, 157 Va. 30, 160 S. E. 77, and
numerous other cases, tome of which may be hereinafter re-
ferred to.

“Gross negligence is that degree of negligence which shows
an utter disregard of prudence amounting to complete neglect
of the safety of others.”

‘““Wanton negligence is of even a higher degree than gross
negligence.”

“Whether the conduct of a person under given
page 296 } circumstances amounts to gross or wanton negli-
gence is ordinarily a jury question.” :

Town of Big Stone Gap v. Johnson, 184 Va. 37s5.

“Gross negligence falls short of being such reckless dis-
regard of probable consequences as is equivalent to a wilful and
intentional wrong. It differs from ordinary negligence in the
degree of inattention.” ~

Chappell v. White, 182 Va. 624, 630.

“Gross negligence is a manifestly smaller amount of
watchfulnes; and circumspection than the circumstances require
of a person of ordinary prudence. It falls short of being such
reckless disregard of probable consequences as is equivalent to a
wilful and intentional wrong. Ordinary and gross negligence
differ in degree of inattention, while both differ in kind from
wilful and intentional conduct which is, or ought to be shown
to have a tendence to injure.”

Boggs v. Plybon, 157 Va. 30, 38.
Thornhill v. Thornhill, 172 Va. 553, 563.

If there was no evidence tending to prove that defend-
ant, Mrs. Masters, was guilty of gross negligence, or if the un-
contradicted evidence affirmatively showed that Mrs. Masters,
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at the time of the wreck, was exercising ordinary care, then,
as I undérstand it, the motions to strike the plaintiffs evidence
should have been sustained.

Lennon v. Smith, 173 Va. 322.
Thornhill v. Thornhill, 172 Va. 553, 560.

On 'the other hand, if there was a conflict in the evidence

as to the existence of negligence of a specific character, grade or

degree, the matter was for the determination of

page 297 } the jury; or, if reasonably fairminded mey may

differ as to the conclusion of fact to be drawn

from the evidence, or if the conclusion is dependent upon the

weight to be given the testimony, a jury is the proper tribunal
to decide the question.

Thornhill v. Thornhill, 172 Va. 553, 560-1.

It is well settled that in order for GUEST to recover
against HOST the evidence must show GROSS NEGLI-
GENCE. ‘it is equally well settled * * * * that when the
evidence shows such a state of facts that reasonable men may
differ as to whether or not there was gross negligence, the ques-
tion becomes one for the jury, under proper instruction from
the Court.”

Watson v. Coles, 170 Va. 141, 145.

Watson and Coles were close friends—Watson, the guest,
sued Coles, the host, and alleged Gross Negligence. On first
trial, jury failed to agree. On second trial, there was verdict
for Plaintiff, $5,000.00. Verdict set aside by trial Court and
judgment entered for defendant. On appeal, trial Court’s
judgment reversed and judgment entered for Plaintiff.

. In Thornhill v. Thornhill, supra, a sister, the guest, sued
her two brothers, one the owner of the other, D. W. Thorn-
hill, the driver of the car in which she was riding when injur-
ed. A motion to strike the Plaintiff’'s evidence was sustained
by the Trial Court. On appeal the decision was reversed and
the case remanded. Said the Supreme Court of Appeals:

“* * If the case had been submitted to the jury, they could
have found that the driver of the Dodge Coach, (1) ignored
the repeated cautions of plaintiff, (2) passed a highway cau-
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tion sign without checking his speed, (3) drove
page 298 } 55 miles per hour, and ran too close to the be-

ginning of an S curve to make the turn, around
which she could not see, (4) while driving 55 miles and over
a highway strange to him, and with full knowledge that the
surface of the rcad as very slick, applied his brakes suddenly,
and (5) asa re:ult of the combination of these circumstances,
the car skidded from its right side entirely across the hard sur-
face to the left, and collided with a truck. The impact with
the truck was only a coincidence, as D. W. Thornhill and the
two Occupants of the truck stated that the car was traveling
too fast to make the curve, and, hence, it would have contin-
ued into the bank to the couth of the highway if the truck had
not happened to be between it and the bank.” (p. 561, 172
Va.).

Continuing the Court said:

" “In Boggs v. Plybon, supra, 157 Va. at page 38, 160 S.
E. at page 80, this is said:

‘the terms Ordinary Care, reasonable prudence, and such
like terms, as applied to the conduct and affairs of men, have a
relative significance, and cannot be arbitrarily defined. What
may be ordinary care in one case'may, under different surround-
ings and circumstances, be gross negligence. The policy of the
law has relegated the determination of such questions to the
jury, under proper instructions from the Court.” (p. 563, 172

Va.).
_ And, finally, the C()u;t said:

“The facts a: heretofore recited, bring the case at bar
squarely within the principles above set forth, and the ques-
tion of whether or not defendant was guilty of gross negli-
%’enge should have been submitted to the jury.” (P. 563, 172

a.).

Here is some of the evidence, which, with all fair
page 299 | inferences therefrom, most favorable to the plain-

tiffs, would have been taken from the jury if the
motions to strike had been sustained.

1. That the defendant began the long trip-lfrom Crans-
ton, Rhode Island, to Los Angeles, California, about 11 o’clock
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on Saturday night, Apr. 22, 1944, and drove the car until
about g o'clock Sunday morning April 23rd, (rec. 8 ¥ 9, 59,
113) that from about 9 o’clock Sunday morning, Apr..231d,
from some point in New Jersey, Mrs. Clara Cardi began driv-
© ing and drove until about 12:30 p. m. at which time they had
reached Philadelphia (Rec. 9, 10, 60, 114); that at this time,
12:30 p. m., Sunday, Apr. 23rd the defendant again began
~driving and drove to Staunton, Va., reaching there something
after 11 c'clock that night, (Rec. 10, 60, 114); -that they
spent the night in Staunton at a rooming house, and left Staun-
ton Monday morning, Apr. 24th about 7:30 (Rec. 11, 12, 61,
115) ; that the defendant began driving at Staunton and drove
all the way to Atkins (Rec. 12, 61-2, 115);

2. that it was raining pretty hard when they left Staun-
ton it was ‘‘kinda’’ foggish, dewish and wet. The roads. were
very wet. It was raining very hard; in the automobile” it
was all steamed up, and no windows open, and the rain was
coming down so hard you could hardly see in front of you, be-
cause the drops were so hard against the windshield: that these
conditions continued and were prevailing at the time of the
wreck presently to be mentioned (Rec. 12, 13, 61, 62, 115,
116.);

. 3. That after leaving Staunton they stopped just about
15 minutes, just kept going, had something they were eating in
the car (Rec. 17, 63.):

4. That during the day, the defendant, her
page 300 }. daughter and Mrs. Clara Cardi were smoking,

and just before the accident the defendant was eat-
ing an apple (Rec. 17, 63, 64, 116.):

5. That plaintiff, Mrs. Lillian Cardi, told defendant she
was going too fast and defendant said “Don’t be afraid, noth-
ing is going to happen;’’ that Mrs. Cardi called defendants at-
tention to this about three times between Staunton and
Adkins (Rec. 15, 16); that early, Sunday morning, Plaintiff.
Miss Lucy Cardi, asked defendant if she would slow down,
and .defendant’s daughter said ‘“My Mother has been driving
a period of twenty-four years, so you don’t have to wortry;”
(Rec. 81, 120); that defendant did not slow down nor heed

those warnings in any way, but just continued on the regular
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pace, and made no response to the warnings, that the warm-
ings was made early Sunday morning and, again, prior to-the
accident (Rec. 120);

6. That immediately prior to the wreck of defendant’s

car, it passed a Ford car at great speed and continued along; a
" few minutes after paszing the Ford car, the rear wheel of de-
fendant’s car went off on the soft shoulder, the car seemed to
swerve as it went along at a high speed, went across the road on
the left side, the defendant said “Oh, My God’’ and the car
wrecked (Rec. 116, 117); that at this time the car was going
forty-five or fifty miles (per hour) (Rec. 119); that the road
was straight ¥ practically level (Rec. 19) ; that the wreck took
place on the left side of road in direction car was going; that
there was a sudden change in speed; that defendant couldn't
stop; that she was going too fast (Rec. 20); that at the time
of the wreck, the car was on the right side, went across to the
left, seemed to be climbing up the bank and tipped over; that
the car was going fast, about fifty or fifty-five miles per hour;
that some of the occupants of the car were smok-

page 301 | ing, there was steam on the windows and you
couldn’t see very well (Rec. 63). That when de-

fendant pasced Mr. Hedrick's Ford car, the Ford was going
about 35 miles per hour; that Hedrick saw defendant’s car nc
more after it passed him until he reached the wreck about 214
miles further on (Rec. 132): that the visibility was poor due
to the fact of the rain, that it was raining very hard (Rec.

135). \

‘From the foregoing evidence, alone, and the just infer-
ence therefrom, might not a jury find (1) that defendant im-
posed a greater tax upon her strength and endurance than a
person of ordinary prudence would impose. (2) that ex-
haustion and sleepiness dulled her faculties of observation, sap-
* ped her strength, impaired her skill and rendered her incapable
of properly driving a car or of exercising ordinary care in its
operation (3) that under the circumstances and conditions she
was driving too fast; and wrongfully failed to heed the warn-
ings of her guest. (4) that because of the heavy rain, the
smoke in the car, and the “‘sweat on the windows, she could not
see well enough to drive with safety at the speed she was going.
(5) that, whether she knew it or not, she was driving longer
hours than is permitted in Virginia and also was violating the
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speed law asd other traffic laws of Virginia, and that as the re-
sult of one or all of these things, or as a result of the combina-
tion of these circumstances, she failed to use proper care in keep-
ing her car on the hard surface and at a lawful speed, negligent-
ly permitted it to leave the bhard surface & get out of her control
and thereby caused the wreck which immediately ensued.

Under all of the circumstances and the authorities quoted,
it seems that the question whether or not defendant was guilty
of gross negligence should have been submitted to the jury and

my opinion is that it was proper to overrule the
page 302 | defendant’s motions to strike the plaintiff’s evi-
dence.

The jury having returned its verdict in favor of the Plain-
tiffs, the question now to be considered is the motion to set
aside the verdicts on the ground that they are contrary to the
evidence # that there is no evidence to support them. :

In addition to the evidence heretofore mentioned in dis-
cus:ing the motions to strike, attention is directed to this small
bit of evidence that came from the lips of the defendant. She
said the lact recollection she had of the accident was ‘“‘seeing this
big truck that was on the left-hand side when I tried to turn
the wheel” (Rec. 177) (Rec. 194). No one else saw a truck.
She said she rested all day Saturday but did not sleep (Rec.
191.) She said that at the time of the accident she was not
sleepy (Rec. 198) and was not tired.

But might not the jury have inferred that, no matter how
truthful she tried or wanted to be, for a moment she lost con-
sciousness, that for an instant she was asleep or so nearly so that
her conscious faculties ceaed to function ® rendered her in-
capable of exercising proper care in the operation of the car.

“In passing upon a motion to set aside a verdict because
the evidence is insufficient to sustain the verdict, the guiding
principle for the Court is not what it may think it would have
done had it been sitting as a jury in the case, but whether as
reasonable men the jury could have found such a verdict upon
the evidence. If this question can be answeerd in the affirma-
tive, the verdict of the jury should be sustained.”

Thornhill v. Thornhill,supra., 172 Va. 553, 560.
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In Chappell v. White, 182, Va. 625, a verdict &
page 303 | judgment for $7500.00 in favor of Plaintiff was

reversed and remanded. Mrs. Chappell driving

husband’s car with her two small children on
front seat. Her three cousins & guests, Mrs. Brown, Mrs.
Rowe 8 Mr:z. White on rear seat. Car turned over. .Mrs
White injured. Road 30 feet wide, straight & hard surfaced.
After stating the facts fully, the Court said:.

‘“Reasonable men may differ as to whether or not these
facts and the inferences therefrom constitute gross negligence.
It follows that a jury question is presented’” (p. 629).

At page 630 the Court said:

“Gross negligence falls chort of being such reckless disre-
gard of probable consequences as is equivalent to a wilful and
intentional wrong. It differs from ordinary negligence in the
degree of inattention.”

A child’s statement was erroneously admitted. One in-
struction was erroneously given & another erroneously refused
% for that the decision was reversed. On second trial the ver-
dict was for $4231.18 and on this the Supreme Court allowed
judgment. The legal principles above quoted were not chang-
ed. See Chappell v. White, 184 Va. 810. ‘

In Lipscomb v. Obrian 181 Va. 471, Lipscomb, the owner
and driver of the car, and Obrien, his guest, were driving from
Washington to Highland Springs, near Richmond. The car
wrecked near Ashland % Obrien was injured. In an action for
damages, Obrien recovered a verdict and judgment for $s5,-
000.00, which, on appeal, was affirmed.

The point most stressed seems to have been whether or not
defendant was asleep at the time of the accident, but at the con-
clusion of its opinion the Court said:

“Whether the defendant was guilty of gross neg-
page 304 | ligence under all the circumstances was for the

jury. The verdict is sustained by the evidence.
The judgment is accordingly affirmed.” (p. 477).

In Worcester v. McClurkin, 174 Va. 221, Miss McClurk-
in was guest of Lieutenant Worcester from Fortress Monroe tc
Woashington. There was a collision with a car of a Mr. Am-
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ory. Miss McClurkin was hurt. She sued for damages and
recovered verdict ¥ Judgment for $10,000.00 which on appeal
was affirmed. Defendant drove rapidly through heavy traf-
ficc He refused to heed the protests of his guest. It was held
that the question of gross negligence was properly submitted to
the jury. Said the Court, at page 226,

“What may be deemed ordinary care in one case may,
under different surroundings and circumstances, be gross neg-
ligence. The policy of the law has relegated the determina-
tion of such questions to the jury, under proper instructions
from the Court. * * * The same thing might be said of prox-
imate cause. Generally it is for the jury and there is nothing
to remove the case at bar from the general rule” (p. 226).

In Yorke v. Cottle, 173 Va. 372, Cottle was guest in
York’s car from Richmond to Wigwam about three miles away.
Many curves in the road. Car got out of control and turned
over on sharp curve. There was evidence that Yorke drove at
terrific rate of speed under all of the circumstances. He did
not heed the warnings of his guest. Said the Court at page

377:

““The questions which were at issue in the case and upon

which it turned, namely, grozs negligence, contributory negli-

gence, protest and warning, and intoxication and

page 305 } its degrees, were for the jury. The verdict and

the judgment of the Court thereon should not be

overthrown by this Court unless it is patently contrary to the
law and the evidence. This is not the case here.” (p. 377).

In Yorke v. Mason, 173 Va. 379, Miss Mason was guest
in York's car which turned over on curve. (See Yorke v.
Cottle, supra). Miss Mason, injured, sued for damages and
recovered verdict and judgment for $1500.00 which, on ap-
peal, was affirmed.

The defendant urged the defenses (1) that he was intoxi-
cated, (2) that plaintiff was guilty of contributory negligence,
and (3) that the trip was a joint enterprise. Said the Court
at page 380.

“The first two contentions were matters of fact for the
jury upon the conflicting testimony. The theory of a joint en-
terprise is without merit. (p. 380).
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In Watson v. Coles, 170 Va. 141, Watson and Coles were
close friends. They go to dance in Coles’ car, Watson the
guest of Coles. After leaving dance, they are chased by Police
car. While running at a speed admitted by Coles to be reck-
less, on a rough road with curves, the car turned over on a
curve. Watson was seriously injured. Watson sued Coles for
damages @ recovered a verdict for $5000.00. Trial Court set
verdict aside ¥ entered judgment for defendant. On appeal,
judgment of Trial Court reversed and judgment entered for
plaintiff. At page 145, it is said:

“It has been definitely settled in thic State, that to justify
a recovery in an action by a guest against his host for injuries
received in an automobile accident, the evidence must show
that the host was guilty of gross negligence. A distinction be-
tween ordinary negligence and the gross negligence required in
such case has been repeatedly expressed in a num-

page 306 | ber of Virginia cases.”

Thomas v. Snow, 162 Va. 654, 174, S. E. 837;
Drumwright v. Walker, 167 Va. 307, 189 S. E. 310.

“It is likewise equally well settled in this jurisdiction that
when the evidence shows such a state of facts that reaconable -
men may differ as to whether or not there was gross negligence,
the question becomes one for the jury, under proper instruc-
tions from the court.” * * *

“If there is sufficient credible evidence to support and
justify the verdict of the jury, notwithstanding a conflict with
defendant’s evidence,. the verdict must stand regardless of the
. fact that the trial judge, if sitting on the jury, would have
reached a different conclusion in resolving the conflict in the
evidence.”” (p. 145).

In Hackley v. Robey, 170 Va. 55, there was a verdict 'and’
judgment for Plaintiff, which, on appeal, was affirmed.

The verdict and judgment were based on CIRCUM-
STANTIAL EVIDENCE.

J. B. Hackley, Jr., a V. M. 1. Cadet, and Ratcliffe Mer-
chant, a student at the University of Richmond, life-long
friends, had gone to a dance, then to English Tavern, then to a
restaurant. They left the restaurant in a car driven by Hack-
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ley. The car was owned by Hackley's father. Merchant was
Hackley’s guest. The boys intended to go to the University of
Richmond and spend the night. Leaving the restaurant they.
drove west on Broad Street. The weather was fair and the
pavement dry.

Other than the occupants of the car there were no eye-
witnesses to the accident. (p. 60). Hackley suffered a fractur-
ed skull and had no recollection of anything from the time he

entered the car till he was thrown out. Merchant
page 307 } was killed almost instantly. The accident occur-

red as they entered Broad Street Bridge. The
undisputed physical facts showed that the car failed to take the
curve where the street narrows ag it appproaches the bridge. It
. struck a lamp post 24 feet east of the bridge. It came to a
stop west of the bridge, 189 feet from the lamp post. The car
was demolished.

Robey, Admr. of Merchant, sued young Hackley and his
father. It was held there was no liability as to the father.

It was argued that the Trial Court erred in not striking the
evidence, cr in not setting aside the verdict of the jury on the
ground that the evidence showed that young Hackley was not
guilty of gross negligence under the decisian in Boggs v. Ply-
bon, 157 Va. 30, 160 S. E. 77.

The Court referred to

Drumwright v. Walker, 167 Va. 307, 189 S. E. 310.
Yonkers v. Williams, 169 Va. 294, 192 S. E. 753.
The Court said, at page 61,

“It is true that we do not have from the lips of any eye-"
witness the story of just what happened. But we think the ad-
mitted physical facts and the undisputed circumstances were
such as to warrant the jury in inferring how the accident hap-
pened, and that it was the result of the gross negligence of the
driver of the car.”

After stating the facts fully the Court said, at page 62,
“From these facts the jury had the right, we think, to infer
that young Hackley was driving the car at a very high rate of
speed; that he wa: not maintaining any look-out for a situ-
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ation which was plainly obvious to him, if, indeed, he was

A not actually familiar therewith, and, that, under

_page 308 } the. circumstances, this constituted gross negli-
gence.”’

At this point the Court referred to
Yonkers v. Williams, supra.

Stubbs v. Parker, 189 Va. 676, 192 S. E. 820, 195 S. E.
688. .

The Court then went on to say:

“There is no evidence to support the next contention of
plaintiffs in error that Merchant was guilty of CONTRIBU-
TORY NEGLIGENCE. Young Hackley testified that he had
no recollection of the accident other than that he was driving

“the car. There is no evidence whatsoever that Merchant did or
failed to do anything which in any way caused or contributed
to the accident.” (P. 62)

 In Yonker: v. Williams, 169 Va. 294, an action by Guest
_against his Host, there was a verdict ¥ Judgment for Plaintiff
which was, on appeal, AFFIRMED. The automobile in which

plaintiff was guest ran into rear of truck parked on highway.

It was said that what may be deemed ordinary care in one
case may, under different surroundings and circumstances, be
gross negligence, “The policy of the law had relegated the de-
termination of such questions to the jury under proper instruc-
tions from the Court.” (p. 300).

“It is only-where the facts are such that all reasonable men
must draw the same conclusions from them, that the question of
- negligence is ever considered as one of law for the Court.”

-“Contributory negligence is urged as a defence. One who
relies upon this plea to absolve him from liability must establish
it by proof of some legal sort. This had not been done.”
(p- 304).

page 309 t+ The Court refers to
Bogge v. Plybon, 157 Va. 30, 160 S. E. 77.
Poole v. Kelly, 162 Va. 270, 290, 173 S. E. 537, 541.
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Morris v. Dame’s Ex’r. 161 Va. 545, 171 S. E. 662, and
other cases.

In Stubbs v. Parker, 169 Va. 676, a young lady guest in
car of, or driven by, defendant was killed. Defendant was held
_guilty of gross negligence. The young lady’s protest was
futile ¥ she was not guilty of CONTRIBUTORY NEGLI-
GENCE. '

In Wright v. Swain, 168 Va. 315, Mrs. Wright, guest,
recovered verdict and judgment against Nelson Smith, host.
Trial Court set acide verdict ¥ entered judgment for defendant.
Reserved, on appeal, and final judgment for Plaintiff, Mrs.
Wright.

The following extract from the opinion, at page 318, |
think is pertinent and helpful in the instant case:

“If the conduct of the defendant Smith amounted to noth-
ing more than a failure to skillfully operate his car on the oc-
casion in question, his negligence was not gross. In other
words, if his conduct was only inadvertent and amounted only
to a failure to be alert or as attentive as he should have been,
under all the circumstances he would not have been guilty of
gross negligence because mere inattention, inadvertence or a
lack of alertness, without more, is not gross negligence. On the
other hand, if the evidence disclosed that his acts amounted to
more than a mere failure to skulfully operate his car under the -
conditions then exicting, measured by what an ordinarily pru-
dent person would have done under the same circumstances, a
jury might have reasonably found him guilty of gross negli-
gence. It might also be said that if the combined force of all

his negligent acts. taken as a whole was sufficient

to cause a difference of opinion in the minds of
page 310 } fair-minded men, compelling some of them to

conclude that his conduct was reckless, or in flag-
rant disregard of others rights constituting more than simple
negligence, while others equally as fair-minded would be for-
ced to conclude that such conduct constituted only a lack of
ordinary care and not a wilful disregard of the degree of negli-
gence, whether gross cr simple, should have gone to the jury.
Drumwright v. Walker, 167 Va. 307, 189 S. E. 310.”

In Lee v. Moore, 168 Va. 278, a verdict and judgment
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for Moore, the guest, against Lee, the host, on appeal was af-
firmed.

While rounding a curve, Lee driving, his car left the
highway and traveled a distance of one hundred and thirty feet.
(p. 280). Lee admitted that he had gone to sleep, but the case
seems to have some weight in the instant case as giving some
support to the cuggestion that in the instant case the jury
might have INFERRED that Mrs. Masters, the defendant, was
the victim of physical exhaustion or mental strain. See page
281-3.

In Drumwright v. Walker, 167 Va. 307, Walker, the guest.
was killed, in an automobile accident while riding in the car
of Drumwright, the host, and driver. Walker's Admr. also
named Walker, recovered verdict and judgment for $3000.00.
which on appeal was affirmed.

Drumwright pulled to his left to pass the car in front of
him and ran into a car which had been behind him and had
pulled to its left to pass Drumwright. Drumwright said he
locked in his rear view mirror and saw no car behind him. He
admitted that he gave no cignal by hand or horn of his inten-
tion to turn out from the line of traffic. (P. 312).

At page 313, the Court said:

) ““This is another one of those troublesome cases
page 311 } involving the application of the rule of law fix-

ing the liability of the host for negligent injury
to an invited guest riding in his automobile. It is now well
settled in Virgina, under the fixed rule adopted in Boggs v.
Plybon, 157 Va. 30, 160 S. E. 77, since followed in numerous
cases, that the operator of an automobile is not liable to an in-
vited guest riding for his own pleasure with him, except in case
of gross negligence. Jonec v. Massie, 158, Va. 121, 163 S. E.
63; Collins v. Robinson, 160 Va. 520, 169 S. E. 609; Young
v. Dyer, 161 Va. 434, 170 S. E. 737, 739; Poole v. Kelly,
162 Va. 279, 173 S. E. 537, 541; Thomas v. Snow, 162 Va.
654, 174, S. E. 837, 839; Gale v. Wilbon, 163 Va. 211,
175 S. E. 739, and Doub v. Weaver, 164 Va. 96, 178 S. E.
794"

At page 314, the Court said:
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“If the acts of omission, or of commission, constitute no
more than a mere failure to skillfully operate the automobile
under the conditions existing, such.as an ordinary prudent per-
son might omit or commit under such conditions, then the neg-
ligence will amount to only lack of ordinary care. But if a
number of acts of omissions and commission are so combined
that reasonable and fair-minded men may differ to whether
the cumulative effect thereof evinces a form of recklessness or a
total disregard of all precautione akin to wilful and wanton
misconduct, it is a question for the jury.’

“The verdict and judgment of the Trial Court ﬁndlng the
defendant guilty of gross negligence was affirmed.

In the case at bar, the plaintiffs must prove that defend-
ant was guilty of gross negligence, but they do not have to
prove that deferidant wilfully and intentionally injured the

plaintiffs. Gross negligence falls short of wilful
page 312 | and intentional wrong. There is no evidence, in

my opinion, that defendant was guilty of any
wilful or intentional wrong. The jury was the judge of the
credibility of the w1tnesses There were some conflicts in the
evidence but the jury’s verdicts settle them. The verdlcts are
entitled to great weight. They found the defendant gullty of
gross negligence. Whether the Court, if sitting as a jury,
would have made the same finding it is unnece:sary to say.
This Court cannot disturb the verdicts as being contrary to the
evidence, unless the plaintiffs evidence was inherently incredi-
ble or the verdicts were plainly or patently wrong, or unless the
Court made some errors in its rulings that were prejudlaal to
the defendant.

I think the first ground of the motion is untenable.

The second ground cf the motion is that the Court erred
in submitting the violation of the thirteen hour driving statute
to the jury. The defendant admit: that the evidence is suffi-
cient to support a finding that she drove more than 13 hours
out of the 24 hours immediately preceding the accident con-
trary to the provisions of Va. Code. Sec. 2154 (137). I do
not believe the plaintiffs are bound by all just inferences the
jury mlght have drawn from that fact, but I do believe the de-
fendant is so bound.



226, Supreme Court of Appeals.of Virginia

The case of Sutton v. Bland, 166 Va. 132; does not seem
to be applicable. The guest made no protests and gave no
warnings, but acquiesced completely in the conduct of the
driver. And see comment of Ptffs.’ attys. at page 6 of their
memorandum. I believe this ground is based on Instructioa
P-34 and I do not believe that instruction could have been

prejudicial to defendant. And see memorandum
page 313 } of Plaintiffs Attorneys, page 15.

My opinion is that the second ground of the mo-
tion is untenable.

The third ground is that if there is any actionable negli-
gence on the part of the defendant, plaintiffc own evidence
shows them guilty of Contributory Negligence.

I do not recall any evidence which shows that plaintiffs
did or failed to do any thing that prox1rnately contributed to
the accident.

The evidence shows that both plaintiffs protested at the
speed more than once & probably that they were lulled into a
sense of security by the replies of both Mrs. Masters and het
daughter.

- (Rec. 15, 16, 81, 120)

I believe also that Mrs. Clara Cardi offered to relieve de-
fendat at any time she desired. (See page 3 Ptffs Memo.).

Defendant requested no instruction on contrlbutory neg-
ligence and, naturally, was given none.

And see Ptffs Memo. pp. 17 @ 18.

I think the third ground is untenable and am, therefore, of
opinion that the Motion to set aside the verdict and enter .
judgment for defendant should be overruled and judgments
entered on the verdicts, respectively, for the Plaintiffs.

The facts, circumstances and conditions in the cases relied
on by defendant seem to me to be clearly distinguishable from
the cases relied on by the Plaintiff and quoted from in this
opinion.

W. H. R., Judg.
5-24-46.
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page 314 } NOTICE

TO: Messrs. Ralph R. Repass and Francis M. Hoge, Attorneys

of record for Mrs. Lillian R. Cardi and Miss Lucy Cardi,
Plaintiffs:

Please take notice that the undersigned will, on the 16 day
of July, 1946, at the office of the Honorable Walter H. Robert-
son, Judge of the Circuit Court of Smyth County, Virginia, in
Abingdon, Virginia, at 10:00 o'clock, a. m. or as soon there-
after as practicable, tender to the said Judge Certificate of Ex-
ceptions in the case of Mrs. Lillian R. Cardi and Miss Lucy
Cardi, Plaintiffs v. Mrs. Marie E. Masters, Defendant, copy _
of which is hereto attached, and apply to the said Court to

sign and geal the same, and make it a part of the record in this
case. :

MRS. MARIE E. MASTERS,

By: JONES ¥ WOODWARD,
Counsel.

Legal service of the foregoing notice is hereby accepted.
This the 9 day of July, 1946.

MRS. LILLIAN R. CARDI &
LUCY CARDI,

* By: RALPH R. REPASS,
B o Of Counsel.

page 315 4 STIPULATION

It is stipulated between attorneys for both parties that the
foregoing stenographic report of testimony and other incidents
of the trial therein, shall be considered in lieu of formal Bills
of Exceptions, and that all questions raised, all rulings thereon.
all exceptions thereto, and the grounds of such exceptions, re-
spectively, as shown by said report of testimony, and other in-
cidents of the trial therein, may be relied upon by either or
both parties, in the Supreme Court of Appeals, without taking

separate Bille of Exception as to each point raised and excepted
to. :

This the 16 day of July, 1946.
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RALPH R. REPASS,
Of Counsel for Plaintiffs.

JONES 8 WOODWARD,
Of Counsel for Defendant.

page 316 | JUDGE'S CERTIFICATE

I, Walter H. Robertson, Judge of the Circuit Court of
Smyth County, Virginia, who presided over the foregoing trial
of Mrs. Lillian R. Cardi and Lucy Cardi, Plaintiffs, v. Mrs.
Marie E. Masters, Defendant, do certify that the foregoing is a
true and correct copy and report of all the evidence, together
with all the motions, objections and exceptions on the part of
the respective parties, the action of the Court with respect there-
to, and all the instructions offered, amended, granted and re-
fuged by the Court, and the objections and exceptions thereto;
and all other incidents of the said trial, with the motions, ob-
jections and exceptions of the respective parties as therein set

forth.

And, I further certify that the attorneys for the Plaintiff
have had reasonable notice, in writing, given by counsel for
the Defendant, of the time and place when the foregoing report
of the testimony, exceptions and other incidents of the trial
would be tendered and presented to the undersigned for sig-
nature and authentication, and that the said report was pre-
sented to me on the 16 day of July, 1946, within less than
sixty days from the entsy of final judgment in said cause.

Given under my hand this the 16 day of July, 1946.
WALTER H. ROBERTSON (SEAL)

Judge of the Circuit Court of Smyth County,
Virginia.

page 317 } CLERK'S CERTIFICATE

- I, H. L. Kent, Clerk of the Circuit Court of Smyth
County,  Virginia, do hereby certify that the foregoing is a
copy of ‘the report of testimony, instructions, exceptions and
other incidents of the trial, in the case of

Mrs. Lillian R. Cardi and
Mies Lucy Cardi, Plaintiffs
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v.
Mrs. Marie E. Masters, Defendant

and that the original and one copy thereof, duly authenticated
by the Judge of said Court, were lodged and filed with me as
Clerk of the said Court on the 16 day of July, 1946.

H. L. KENT,

Clerk of the Circuit Court
of Smyth County, Va.

page 318 } " ORDER

This day came the parties, by their attorneys, and the De-
fendant, by counsel, tendered to the Judge for signature a sten-
ographic report of te:timony and other incidents of the trial
in the above-styled case and Certificate of Exceptions; and, it
appearing to the Court, in writing, that Ralph R. Repass and
Francis M. Hoge, Attorneys of record for the Plaintiffs, have
had, reasonable notice that said stenographic report of testi-
mony and other incident. of the trial and Certificate of Excep-
tions would be presented at this time and place to the Judge
for signature, the said stenographic report of testimony and
other incidents of the trial and Certificate of Exceptions, was
on this the 16 day of July, 1946, within sixty days from the
time final judgment herein was entered, received, signed and
sealed by the Judge of this Court, and ordered to be made a part
of the record in this case.

WALTER H. ROBERTSON (SEAL)
Judge.

‘

page 319 } CLERK'S CERTIFICATE
Virginia,
Smyth County, to-wit:

I, H. L. Kent, Clerk of the Circuit Court of Smyth
County, Virginia, do hereby certify that the foregoing is a true,
full and correct copy of the record in the cases of Lillian R.

Cardi, against Marie E. Masters, and Lucy Cardi, an infant, by
Lillian R. Cardi, her mother and next friend, against Mary E.

Masters, as the same appears of record and on file in my office.
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I further certify that counsel of record for the defendant,
has had due notice of the intention of counsel for complain-
ants to apply for the foregoing transcript.

Given under my hand this the 18th day of July, 1946.

H. L. KENT,
Clerk.
Clerk’s Fee $25.00.

A Copy—Teste:
M. B. WATTS,
Clerk.
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