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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4128
VIRGINIA:

In the Clerk's Office of the Supreme Court of Appeals held
at the Court-Library Building in the City of Richmond on
Monday the 23rd day of February, 1953.
WILLIAM H. GLASSCO, ET AL,

Appellants,

against
MARTHA ,VATKINS GLASSCO,

Appellee.

From the Industrial Commission of Virginia.

This is to certify that upon the petition of ·wmiam H.
Glassco, employer, and Employers Liability Assurance Corporation, insurer, an appeal and siiversedeas has been
awarded by one of the Justices of the Supreme Court of Appeals of Virginia on the 21Rt day of Febmary, 1953, from an
award entered by the Industrial Commissioner of Virginia
,
on the 30th day of December, 1952, in a certain proceeding
'::~]
then therein depending wherein ,villiam S. Glassco and
:Martha. Watkins Glassco were plaintiffs and the said peti- ., )~:J'tj)iJ
t~oner, William H. GJassco., was de!enc~ant, upon . t]1~\ Pi;~ti?.t.£±:(C
t~011ers, or some one for them, entering. n.1to bond w~th su~..:. . ~~tii
cient surety before the secretary of tl1e: ~ai,4 .Industria.l Com~_;r· · ·
mission in the penalty of four. ·,thousa.:n4 :dollai·s{ :with ¢on,qf'·
1

..·";;

r&;:

~t~~:;:i:;ca~~:i~1i~~{~:f~iij~:t~:f:t~~~~1,~~;;<'t~,
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Supreme Court of Appeals of Virginia

RECORD
COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation
Richmond
Case of William S. Glassco
Martha Watkins Glassco (Claimant)

v.
·wmiam H. Glassco (Employer)
APPLICATION FOR A HEARING IN FATAL CASE.
Not being able to reach an agreement as to compensation
in the above styled case, tl1e undersigned hereby respectfully
requests the Industrial Commission of Virginia for a hearing at a time and place to be fixed by said Commission in accordance with Section 58 of the Virginia Workmen's Compensation Act.
I hereby certify that the facts in the case are as foIIows:
1. Name of employer, William H. Glassco, Address Route
·
2. Name of employee, William S. Glassco, Address Route
#6, Richmond, Va.;
3. Date 0£ accident, Jan. 9, 1952;
4. Date of death, ,Jan. 9., 195:2;
5. The accident occmred as follows: Got caught in power
take-off while carrying log·s to sawmill.
6.. Place where accident happened, Britten Road, Henrico
County, Va.
7. The name and relationship of dependents claiming compehsation are as follows-: Name, Martha Watkins Glassco;
Relationship, Mother; Age, 42; Address, Route #6, Richmond, Va.
8. This case cannot be· settled by agreement for the following reasons: Carrier denies relationship of dependency existing between claimant and deceased.

#G, Richmond, Va.;
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(If the claimant was only partially dependent the following facts must also be given)-:
a. Deceased was in the employ of the above named employerfor 15 months prior to bis injury; b. The total earnings of
tbe deceased for preceding year or part of year that
page 2 ~ he worked for employer amounted to $1,486.05; c.
The deceased contributed to the support of the
above named dependents during the preceding year or pa rt
of year that he worked for the employer a total of $520.00.
Signed this 23rd day of February, 1952.

/s/ MRS. MARTHA W. GLASSCO
Principal Claimant.
page 3 } William S. Glassco (Deceased), Employee
Mrs. Martha Watkins ·Glassco, Mother, Claimant

v.

William H. Glassco, Employer
Employers Liability A~surance Corporation, Insurer
Claim No. 153-819
Mrs. Martha Watkins Glassco, Claimant., appeared in per·son.
George E. Allen, Jr., Esq., Attorney at Law, Mutual Building, Richmond, Virginia, for Claimant.
Messrs. May, May,, ·wmiams and Garrett (Ernest G.
Garrett, ,Jr., Esq.), Attorneys at Law, Mutual Building, Richmond, Virginia, for the Defendants.
Hearing before Nickels, Commissioner., at Richmond, Virginia, on June 10, 1952.
All witnesses having been duly sworn, the following testimony was taken :
By Commissioner Nickels: An accident arising out of and
in the course of employment while working at an average
weekly wage of $40.00 is admitted?
By Mr. Garrett: Yes, sir.
By Commissioner Nickels : "Wholly a question of partial
dependency then 1
By Mr. Garrett: Just the depend~ncy.
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MR.S. MARTHA WATKINS GLASSCO,.
:Mother, Claimant.
Bv Mr. Allen :
"'Q. Mrs. Glassco, I believe you are tlle 1'Iother of tbe decedent, William Sidney Glassco?
A. Yes.
page 4 ~ Q. How old was this boy at the time of his death
in January, 1952?
A. He was 18, he would be 19 in February.
Q. "ras the boy living at home with you f
A. Yes, sir.
Q. v\There is your home?
A. Out in Henrico County, Britten Road.
Q. Your boy working?
A. Yes, sir.
Q. ,v110 was l1e working for?
A. He was working for VI. H. Glassco, his fatl1er.
By Commissioner Nickels: Just a moment, please. The
only issue l1ere is that of dependency so I think we might as
well justBy Mr. Allon: Yes, sir, I was just going to bring out that
the father was the employer.
By Commissioner Nickels: That's shown by the record.
By Mr. Allen: Yes, sir. I just wanted to be sure I had all
the faets in the record, Judge.
By Commissioner Nickels : All right, go ahead, I won't
interfere, I see what you 're getting at.

Q. What business is your husband inf
A. Sawmill business, runs a sawmill.
Q. How much does your husband earn, on the
average, in the sawmill business 1

page 5

~

By Mr. Garrett: Now, just a minute. Aren't you going to
have the husband here to testify?
By Mr. Allen: Oh, yes, I can have him. That's all right.

Q.
A.
Q.
A.
Q.
A.

Your husband's in the sawmill business!
That's right.
How long had this boy been living witl1 yon f
He lived with me all his life.
·wen, now, how long had he been working for his father°l
He started work in '51 for his daddy.

"'William H. Glassco., et al v. Martha vVatkius Glassco.
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Mart ha 1¥ at kins Glassco.

Q. Now, it's admitted that the boy was making approximately $40.00 a week, do you know what be did with that
$40.00f
A.
en, he gave me $10.00 to $12.00 a week of it.
Q. Do you know what he did ,vith the balance of it¥
A. No, I don't know what he did with the balance of it.
Q. What kind of job did he hold with his father's sawmilU
A. He drove the tractor.
Q. Boy work regularly f
A. Yes, sir.
.
Q. Now for how long a period of time had he given you that
$10.00 or $12.00 a week 1
·
A. ·well, he give it to me every week.
page 6 ~
Q. What day of the week?
A. On Friday when he got paid off, he'd always
give me the money.
Q. Now what-he was eating and sleeping there at your
houseA. That's right.
Q. -your husband was head of the house though?
A. That's rig·ht.
Q. You didn't do any outside work?
A. No.
Q. ·what did the boy give yon that $10.00 to $12.00 a week
for1
A. Well, he figured that his daddy wasn't making enough
to support me like, you know, like he should and he give it to
me for me to buy clothes and necessary things that I needed
'cause he liked for me to look like other people when I went
out. And he knew that bis daddy wasn't making enough to
do this for me and he did it for me to help me.
Q. State whether or not you looked forward to receiving
this money every week 1
A. Yes, sir, I looked forward to it.
Q. "'What has been your situation financially since his death
by not receiving this $10.00 or $12.00?
.
A. Well, I haven't had the things like I did while he was
living 'cause I just didn't have the money to have 'em.
Q. In other words you tell the Court that you looked forward and relied on this boy giving· you $10.00 or $12.00 every
Friday?
A. Yes, sir, that's right.
Q. Did he ever fail to give it to you on Friday¥
A. No, sir, he always give it to me.

,v
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Martha WatkirJ,s Glassco.
page 7

~

Q. For how long a period¥
A. He started giving it to me about the middle
of '51, I don't know exactly what date. Just as soon as he
started working for himself.

By Mr. Allen: Judge, I think that's about all for her unless
you can think of something else.

( Off the record discussion.)
Q. How much did your husband give you a week to run the
house, on the av-erage P
A. "\Yell, he give me on the average about I'd say $15.00
to buy groceries with.
Q. Your husband did?
A. Yes, sir.
CROSS EXAMINATION.
Bv Mr. Garrett:
•Q. Now, I understand this was given to you to buy clothes
. and things like that, is that right?
A. Yeah, the necessary things that I needed and I wasn't
able to get.
Q. And your husband gave you none of those things?
A. Oh, yes, he gave me some, but still he couldn't give me
like my· son would like to see me go.
Q. In other words this was in the nnt.ure of something extra?
A. That's right. He liked for me when I went out on the
street, to look like other people.
Q. But yom husband paid for the food and the normal
clothing needs, is that true Y
page 8 ~ A. That's right, he paid for the food.
Q. How about the-your general clothing!
A. He bought me some clothes too.
Q. And did he pay your medical bills and things like that,
vour husband f
.. A. I paid most of that with m9ney-part of the money he
gave me too.
Q. That your son gave you!
A. Yes, sir. You see, he give me the money for the necessary things that I needed, for clothes and things around the

Q
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ltfartha W atkms Glassco.
house and like if I have a tooth pulled maybe I'd take that
money and pay for having my tooth pulled.
Q. Was it done every-was this payment made every
week regularly 1
A. You mean the money my son give mef Yes, sir, every
·week that he worked. Of course, it was some weeks that it
rained he couldn't work, well, he didn't have it to give me and
he didn't give it to me.
Q. And. he also gave his grandmother some money too,
didn't he?
A. His grandmother f
Q. Yes.
A. I don't know about his grandmother.
Q. He had an automobile, didn't he?
A. Yes, he had an automobile.
Q. Did he pay any board Y
A. No, he didn't pay no board.
Q. vV as the $10.00 in the nature of board i
A. No, the $10.00 wasn't in the nature of board. The $10.00
was just for me, for my benefit.
Q. You say he had an automobile, do you know what type
:automobile it was?
A~ Well, I'd say at one time he had a '39 Mercury and now
he's got a '48 Mercury.
:page 9 ~
Q. A '48 Mercury. Was he paying money on
that?
A. Sometimes he'd have a little to pay 011 that.
Q. How was it financed?
A. Through his daddy.
Q. His daddy paid for that?
A. That's right.
Q. And did bis daddy pay for the. other car he had too!
A. Yes.
Q. vVhen was the Mercury bought?
A. "\Vell, I just don't know when that :Mercury was bought,
1·ight now.
Q. Not too long ago?
A. I think it was bought in, I'll say 1950, I'm not sure. You
Ree I couldn't be sure unless I saw the papers and things they
were dated and all, see. I can't say.
Q. Well, your husband was right hard up for money but
he could pay for the Ford-for the Mercury, is that true?
A. Well, he basn 't paid for the Mercury yet, as far as that
goes, the :Mercury is not paid for yet.

Supreme Court of Appeals. of Virginia:
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Martha Wat kins Glassco.
Q. And your son wasn't paying fo.r the-making these payments on the Mercury!
A. No, sir, his daddy was making the payments.
Q. So instead of giving you money for these luxuries, hegave it to his son to buy a Mercury,. is. that true l
A. No, that's not true, about that.
Q. That's about the gist of it,, isn't iU
A. No, I wouldn't say that. I wouldn't say insteacl of him.
giving· me the money he give it to his son to buy the Mercury~
Q. What else did your father buy for this boy f
page 10
A. :M:Y,father¥
Q. I mean your husband buy for this· boyt
A.
ell, nothing else that I know of, not since he becomeI'll say 17 years old. Of course, we bought things for him
when he was- a- child but you know old enough to support himself and I think maybe he figID·ed. that he could do a littlesomething for me 'cause if he'd lived for a thousand years
he'd never pay me back what I've done for him.
Q. Does your husband run the household pretty generally 1'
A .. Vlhat you mean by that Y
Q. Does he keep the accounts around the· household,. things.
of that nature t
A. What you mean, grocery bills, stuff like thaU
Q. Yes.
A. He. gives me money. I tell him about how much I need
and he '11 give me money to buy groceries with ..
Q. Does he- attend to the other things, like buying. fuel <luring the winter, and paying the insurance billsi and things of
that nature 0l
A. Sure, he pays for them 'cause I can 2t pay 'em, I'm not
working.
Q, I sec. "Who owns the Oldsmobile car that you all have?
A. vVell, him and I together ..
Q. 1'Tho is ''him''?
A. Mr. vV. H. Glas·sco.
Q. Your husband?
A. That's right.
Q. You all own that together!
A. Yes·..
page 11 ~
Q. Is that one of the things that you bought with
your son's money 1
A. No, I didn't buy that with my son's money..
Q. vVhere did you get the money to buy that 1
A. 1'Tell, maybe he made it a-workrng,: it';s· still not paid £01r..
0

"r

r
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1Villiam, H. Glassco.

Q. Then your husband has been paying for a :Mercury and
un Oldsmobile, is that true 1
A. Yes.
Q. But he still can't furnish you with all the needs that you
have?
.
A. No, he certainly sure can't.
Q. Well, have you need foe two cars there?
A. ·well, what did you think we was going to do, jump right
up before the body got cold and get rid of his car. It's sitting
out there, haven't been drove since he died. vVe got too much
re8pect for him .to jump up and sell it before he's cold.
RE-DIRECT EXAMINATION.
By Mr. Allen :
Q. I believe you said your husband paid for the car, or was
making payments on it. Did you have anything to do with him
putting it partly in your name, partly in his?
. l\. No, sir.
("Witness excused.)

MR. "WILLIAM H. GLASSCO,
Father and Employer.
·
By Mr. Allen:
Q. I believe you are Mr. "William H. Glassco?
A. That's right.
Q. You are the father of the decedent, ,vmiam Sidney
Glassco!
page 12 ~
A. That's right.
Q. How old. are you 1
A. 42.
Q. \Vhat business are you in, sid
A. Sawmill.
Q. How long you been in the sawmill business?
A. About six Years.
Q. Who do yoi1 cut fort
A. Mr. 0. B. Stone. B. 0. Stone.
Q. How long you been cutting for him?
A. Off and on for five or six vears.
Q. For the past several years V{hat has been your net income from the sawmill business?
A. It's been a very little bit.

Supreme Court of Appeals of Virginia
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W illiani H. Glassco.
Q. ,ven, just tell His Honor approximately.
A. "\V ell, I'd say after all the expenses is tooken out and
everything, along about $40.00 a week, after I left the team.
Long as I had the team it run a little bit more but you can't
find nobody wants to pull a pair of mules through the woods
now.
Q.
ell, now, what did this boy do for you 1
A. He drove the tractor.
Q~ How much an hour did you pay him?
A. $1.00 an hour.
Q. How long had he been living there with .you?
A. All his life.
Q. ,vas he giving his mother anything?
page 13 ~ A. Yeah.
Q. How much was he giving his mother and
when would he give it to her ·y
A. He give it to her on Friday.
Q. How much would he give her Y
A. He ,run $10.00 or $12.00 a week.
Q. ·what did he give it to her fort
A. For her personal use, the things that she needed.
Q. Did you furnish the food and board there at the house?
A. Yeah.
·
Q. How-would this money be given every week?
A. He figured every week as far as $10'.00, when he got
that he looked like he was pretty well satisfied, if it was raining the first part of the week and he figured if he had $10.00
or $12.00 made, he looked like he ,vas pretty happy about it.
Q. What did he do with that $10.00 or $12.001
A. He gave it to her.
Q. Have you ever heard him make any statements on why
lie was giving her tbis money, or his .outlook on life with reference to his mother, giving her a day's pay, or anything like
that?
A. ·well, you can check around in the neighborhood, it
seemed like he was a hoy that looked forward to her, when
things would happen, he'cl go to her first before he'd come to
me, different things like that.
Q. You were able to give-state whether or not you were
able to give your wife all the necessaries that the boy thought
she should have?
A. No, sir.
Q. ,vere you able to give her the necessaries that the other
people in the community, other wives or mothers in the community had·? ·Were acrustomed to.

"r
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William.. H. Glassco.
A. No, I wouldn't be able to do it because there's
a lot of right many good people there. I'm not able
to give her say $4.00 or $5.00 to buy gas and maybe to go
around to visit all over the country. I wouldn't be able to do

})age 14 }

that.

Q. Tell Your Honor here whether or not your wife looked.
forward to this money every week.
A. Well, I took notice of it, seemed like she looks on right
110w for it. I can see different things from time when I started
t.o paying off, I can see different mood than what she used to
lrnve.
Q. She looked forward to it prior to his death, that's what
I'm asking you Y
A. Yeah.
Q. Do you see where she misses it now¥
A. Yeah.Q. In what respect?
.
A. Well, at lot of little flowers, different little things that
-she'd A'et when she'd go to town, when she come back she'd .
say, ''"\Yell, this is what I done with the money the boy give
me.'' Little things that she would put in the house, different
thirigs that she'd put in the house.
Q. How about extra clothes, did she buy tbatY
A. Yeah, clothes.
Q. Now, insurance man come to see you after the boy's
idea th?
A. Yes, sir.
Q. Is this the gentleman over here Y
A. That's the gentleman right there.
Q. "\Vha t 's bis name Y
A. I don't know what his name is.
J)age 15 } Q. Did he ask you anything about dependency Y
A. He asked me was the bov married and did he
l1ave anv children. I told him no.
"'
Q. wiia t else didA. He sat down there and he filled out a great long paper
1ikc that, which in the shape that I was in, I don't reckon I
should have signed it, but I can't read and write and I thought
l1e was an honest man from what he was talking so I went
·ahead and signed it.
Q. Do you know what was in the statement you signed?
.A. No. I can't read nor write. He talked like an honest
man and still I reckon he's honest, I don't know any more
ihan what lie 's an honest man. I don't know .a thing.

lZ
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JT'illimn H. Glassco.
Q·. You have heard from me· that they are now contending
that you made some statement of-with reference to dependency which they are relying 011 to de-feat your wife here today?:
A. He asked me· whether he was· a married fellow, was the·
fellow married, was he married or did he have any children:
and I told him no. I think that was what you asked me, wasn't
iU
By l\fr. Allen: I can't think of anything else Your Hono:r
would want, Judge.
CROSS EXAMINATION~
By Mr. Garrett:
Q. How much d.oes l\frs. Glassco need every week to-for
her support¥ · · .
A. For her. S11pport f.
Q. For her needs. How much over-an, inclnding what you
gave her and w·hat the boy gave her!
page 16 ~ A. I don't know that now~
Q. You g·ave her $40.0Q'.¥
A. No, Iain 't give her no $40.00.
Q. How mu.ch did yon give her every week f
A. ·wen, now, wait a minute, I didn't give her no $40.00. I
l1ad to go mighty long about that $35.00 or $40.00 and support
the house out of it, nm the houS'e out of it.
Q. In other words, the total income of the home vms: $50.00:
a week, is tbat right1
A. No, not out of my funds.
Q. "\Vell, you put everything that yon made into tlle support
of you and your wife and your son, is that righU
A. No.
Q. He paid no board, you had to pay for the food, didn 'l
vonT
.. A. Yeah, I paid for the food, I paid for 1em a:11, every one•
I got. I got three more boys and one girl that,.s left.
Q. vVell, you made $40.00 a week f
A. Some weeks it would run a little bit over $40.00 a week.
I'm running on averager
Q. All right average $40.00 a week!
.A. Yeah.
Q~ He· was putting $10.00 a week into tI1e pot f
A. I don't know that he put a penny into the pot. He gav.e
it to her for her to use.

William H. Glassco., et al v. Martha "\Vatkins Glassco.
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TVilliam H. Glassco.
Q. All right, it went in for family use?
A. I don't know that it went in for family, he gave it to l1er
for he.1· belongings, not for the house.
page 17 ~ Q. Now, out of your $40.00 a week the food was
boughtf
A. Yeah, I bought the food out of my week's salary.
Q. And the insurance was paid 1
A. Yeah.
Q. And the payment on the Mercury, 1948 Mercury was
made?
A. Vvell, we 're 11ot trying the Mercury case.
Q. Yes, we are.
A. No, we're not, neither.
By Mr. Allen: Just ans:wer his questions without. arguing.

Q. How much were the payments on the Mercury?
A. $34.00 a month, I think.
Q. Okay, the Mercury was paid for. Now how about the
Olds, that was being paid for out of the $40.00 a week!
A. Yeah.
Q. And you've got several trucks, haven't you?
.A.. Yeah.
Q. All those paid fort
A. Yes, sir.
Q. ·what models are they?
A. One '50 andBv Commissioner Nickels : I don't need that.
By J\fr. Garrett: I think it's material. I'm going to develop that this man is a Yery wealthy man. I think he's entirely capable of taking care of his wife. They
.
page 18 ~ come in here and tell us that she's in destitute circumstances-

By Commissioner Nickels: Off the record. (Discussion.)
By Commissioner Nickels : All right, don't argue now,
either one of you. You answer the questions. You ask questions.
Q. How many trucks do you own f
A. Three.
Q. "What models are they, years? .
A. '50, '51, '49.
.
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11. Glassco.

Q. They're paid for?
A. Yes, sir.
Q. How many tractors do you have?
A. ThrM.
Q. Are they new tractors 1
A. No, sir.
Q. How old are they f
A. Two and three years old.
Q. Are they paid for?
A. Yeah.
Q. How much lai1d do you own?
A. Oh, I own about 50 or GO acres.
Q. What is the value of that!
A. You can check that at Henrico Court Hou~e, since they
put the new tax on, I cotildn 't tell you that now 'cause I don't
'know.
page 19

~

By !fr. Allen: Just give him an estimate without any argument.
A. ·wen, about-I really couldn't tell you. I paid around
about a hundred sixty-some dollars taxes.

Bv Commissioner Nickels:
·Q. "\Yell, what's a reasonable mortgage value of the property for the area in which you live?
A. I reckon about $65.00 or $70.00 an acre.
Q. All right, go ahead.
·. By Mr. Garrett:
Q. And you own your hoine?
A. Yes, sir.
Q. You also own the home across the way from your house,
don't you?
A. Yes, sir.
Q. ·who lives in that?
A. My brother Howard.
Q. Does he pay you rent¥
A. No, sir.
Q. You support him too?
A. No, I just let him have the house to fix the house up.
Q. The house is livable, isn't it1
A. Well, he's living in it. After he spent a good deal of
monev on it.
- .·
Q. And it could be rented, couldn't itf

William
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William H. Glassco~
A. Weli, it could frb:tn the time that he gets his money out
of what he fixed up with his money, probably about 31/2 to ·4
years.
.. Q. What did the boy do with the other $30.00 of his money 1
A. I doii 't know, sit.
page 20} Q. How much altogether do you think it takes
to keep your wife .per week,
A. I don't know as to th~t; stuff is very high now accordhig to what I have to buy, little fe,v clothes for rnyRelf, just
· ,~oi'ldng clothes.
Q. Well, what dbcs it cost altogether to run the house every
week?
A. I couldn't tell you that.
Q. And you ddii 't ki10,v how much is necessary to support
your wife?
.
.
A. No, sir; I don't, to go like other people go it would -take
Tight much and I know I'in not able to hand her an extra
$10.00 or $12.00 more than what I would hand her. I can
-see the different needs that she needs now since the boy has
passed away.
Q. Now, when Mr. Rapisatda, the gentleman here approached you some time after this accident happene~, you re:counted how you saw it happen and then you told Mr. Rapisarda that you-that he worked for $1.00 an houtA. Yes, sir.
Q. -five days a week 1 ·
.
A. Yes, sir_,._no, I didn't say five days a week, I said he
got a dollar an hour.
Q. And then you told Mr. Rapisarda that he used his salary
for his own personal use t
A. "Well, that's what he did.
Q. For his own personal use t
A. The money he gave my wife, the rest of his salary he
11sed it for his own personal use.
Q. Did you further tell ~fr. Rapisatda that he did not in any
way contribute to the house?
page 21 r A. No, he didn't contribute none to the house.
·Q. He did not contribute any to the house T
A. No, sir, not to tl1e house.
Q. And then you said, ''by that I mean he in no way helped
support anyone at all other than himself.''
A. His mother, he helped support his mother around $10.00
'Or $12.00 a week. He didn't ask me that.
Q. You go on to say that he gave his grandmother, Mrs.
·
Allie Glassco, some-
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1'Villiam H. Glassco-.
A. When he was do,,.,.u there some time, he'd give his grancTmother $5.00 or $10.00 when he had the money and when he'd
go down maybe some three or four times a year and if she
~ame up there he gave her money, just like you would your
grandmother when they didn't have anybody around to sup}JOrt her, he gave her some.
Q. Well, why did yon tell Mr. Rapisarda about that and not
tell him about depending on him each week at hornet
A. Well, he didn't ask me nothing about that. And further
than that, he didn't ask me about that, I just volunteered and·
tolcl him ab(?ut his grandmother. He asked me was the boy
married or- did he have any children, he didn't ask me nothing
about the other stuff.
Q. He didu 't ask you anything about supporting anyone·
at the house?
.
A: No, he didn't ask me nothing about anything like that.
Q. You say you can't read or write¥

A. No ..
Q. Isn't that your signature right there f
A. I can sign my name, but other than what 1s on thereyou don't have to take my ·word, you can check around the
places· I do business at.
page 22 ~
Q. Did Mr. Rapisarda read the statement back
to vouf
A. No, he didn't read notliing. And I reckon if he'd of
read it in the shape that I was in, I don't reckon I'd of lmowed ·
what he bad on there as it was.
Q. ·what income did you report to the Federal Government
last yead
A. $2,000.00.
Q. $2,000.00 ¥
A. Yes. I think the gross amount, I mean what I had after
I come out of-

By Mrs. Glassco : It was more than $2,000.00..
A. -earnings had come out.

Q. ,vha t else did you re·port t
A. After my earnings come out, I think it run up to about
$25,000.00gross but yon remember I have a lot of labor to pay
out of that stuff and everything.
Q. What net profit from the business did you report 1·
A. I think it runs up about two-well, I couldn't teU you
off-hand about that, I couldu 't tell you that.
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Janies Critcher.
By Mr. Allen:
enough. ·

qive him an approximation, that's good

A. I '11 say around $2,000.00 or $2,500.00, maybe a little bit
more and maybe a little bit under, that was actually my gross,
what I had for my earnings after my business was straightened
out. Q. And that's not counting what you took every week
Yourself~
· A. Ye~, sir, that was my-what I figured was my salary.
Q. And on $25,000.00 gross income you only averagednetted $2,000.00 and something·?
page 23 ~ .A.. Yes, sir. Do you remember when they went
over stuff out in that woods I'm out $250.00 to
$300.00 and that· happens very often, all you have to do isQ. Well, is that the amount you reported to the Federal
Government as income t
A. Yes, sir, that I had gross for myself and it may be I'd
say $300.00 or $400.00 more but I-they had the whole gross
and they knew about everything that I had.
('Vitness excused.)

MR. JAMES CRITCHER
.By Mr. Allen:
Q. I believe you are Mr. James Critcher?
A. That's right.
Q. Do you work for Mr. Glassco 1
A. That's right.
Q. How long you been working for him T
A. I been working for him off and on a bout six years.
Q. Do you know whether or not the decedent, William Sidney Glassco, gave his money-his wife-his mother any money
with regularity 1
A. He g·ave her money every week $10.00 to $12.00 every
week for her own bcnofit to buy ~meh thing·s she needs.
Q. Just tell in your own words how you know he gave her
that $10.00 to $12.00 a week.
A. Well, you take I get paid off every Friday and most times
I'm right along there with him, was along there with him when
I was working there.
Q. And you've seen him do it?
A. I've seen him take his envelope, just like I open mine,
he'd open his and take· out his-take $10.00 or $12.00 out and
give it to his mother every week, every Friday.
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Virginia Cox.
Q. Was his mother close by?
pao·e 24 ~ A. She 'cl be around in the1:e somewhere or an::,
other, if she won't in the room he'd go find her.
Q. Is the sawmill right next to where they live?
A. The sawmill sometimes would be off away from home,
sometimes right close to the house.
Q. The sawmill is in Henrico¥
A. Yeah, it's in Henrico now.
Q. Do you know whether or not Mrs. Glassco looked forward t.o receiving this money every week?
A. She looked forward to it every week.
Q. Did you liear her talk about it¥
A. She's always talking about the different things that he
g'ive her money to buy.
Q. Did you hear her talk about whether or notBy Mr. Garrett : M:rs. Glassco has testified.
By Mr. Allen: All rigllt. Witness with you.
By Mr. Garrett: I have no questions ..
(Witness excused.)

MRS. VIRGINIA COX
By l\f r. Allen :
Q. I believe you are l\Irs. Virginia Cox?
A. That's rig-ht.
Q. How close do you live to the Glasscos?
page 25 ~ A. Live next house from them.
Q. In Henrico County?
A. Yes.
Q. How long- have you lived there 7
A. About seven years.
Q. About how long· had this boy been working at the sawmill 7
A. ·well, he '<l been working about a year and a half, something like that, I don't know just exactly.
Q. Tell His Honor here what you kno,v about the boy turning over money to Iris mother.
A. vV ell, I've been up there when I saw him hand his
mother, and he'd sajT, "l1ere., mother, is the money."
Q. Did you hear him say what it ,vas for?
A. No, I didn't hear him say that. He has told me himself
that he gave her money to spend that she woulcln 't have it to
spend otherwise.

,Villiam
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Q. Do you know whether or not did ijhe look forward tQ reiceivinp: this money?
A. I know she did.
Q. How well do you. know the Glasscps?
A. Very well
Q. This boy had been giving her thi$ nioney ovar what
J)eriod of time?
A. Well,. she told he lie had given. it to her ever ~ince he
:started working.
By Mr. Garrett: She lms testified to

that.

A. Of course, I won't there ev~ry time h~ gave it to her.
By Mr. Allen: The Court has ·f?et forth, ~~tablisbed
month period, I just want to come within the statute..

page 26 }

a. three

Q. Do you know wbetber h~ has g·iven ber money
over-

By Commissioner Nickels: She covered that h~rself, she
·said ever since he began working.
By Mr. Allen: All right. That's all.
CROSS ~XAMINATION.
By Mr. Garrett:
Q. You didn't know when th.ea~ payme1;1t~ w~r.e made
whether they were for her benefit or for paying back a debt,
·or just what they were for?
.A. He handed tl1e money to her and he said, '' here is the
money, mother." Well, I knew, in fact he had told me," see,
that he gave her $10.00 or $12.00 every week for her own use.
0f course, he didn't explain why he was giving it to her.
1

(Witness excused.)
MR. JAMES COX
By Mr. Allen:
'Q. You're Mr. James Cox? All right, .sir, tell us what you
know about the boy contributing?
.
A. Well, every time I was at the house., I don't know how
many times for I dicln 't keep any count of it, but I always
seen Sonny, her son, hand ber money.
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Bryant 0. Stone.
Q·. How mucl1 would it be:¥
A. Well, anywhere-it would be $10.00 at the least and I
have seen him give her a ten dollar bill and some more ones1
but I didn't count 'em. In fact, it wasu 't notbing to metopag·e 27 ~ Q. Over wliat period o-f time! How Tong· a:
period of time 1
A. Well, I've seen that way back yonder, I don't know how
long~, six o~ eight months, you know, different times but not
every Friday· for I woulcln 't be up there.
Q. Do you know wl1ether or not Mrs. Glassco looked forward to tllis money?
A. I know sI1e did for Sonny told meBy Mr. Garrett : SI1e lias testified.

Q. All rigl1t. How well do you know the Glasscos?
A. I've been !mowing them seven or eight years., I clon 'f;
know how rriany.
Q. See them every day or so f
A.. Oh, I see tbem practically every day.

CROSS EXAl\ilNATION..
By Mr. Garrett:
Q. You don't know wI1ether tllis money was paid with any
frequency or regularity, do you 1
A. The only tliing I know that Sonny said be always helped
his mama out.
{Witness excused.)
MR. BR.YANT 0. STONE

Bv Mr. .Allen =
· Q. Mr. Stone, will you state your fulI name, residence and
age, please, sir?
A. Bryant O. Stone, 809 Spottswood Road, Richmond.
Q. ·what's your business T
A. I'm in tlw lumbering· business:, I buy tracts of timl:rer
and have them cut by independent contractors.
Q. Do you know Mr. Glassco!
page 28 ~ A. Yeah, the boy and his father too, ne cut for
me- four or five years.
Q. Talk a little louder..
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Brymit 0. Stone.
A. I say lrn 's been cutting for me four or five years.
Q. Tell His Honor how Mr. Glassco operates and whether
or not you can give a fair estimate of how much Mr. Glassco,
Sr. makes and has been making for the past several years?
A. ·wen, Mr. Glassco cuts for me under contract, he cuts
and delivers to the points I tell him for a certain price, sometimes $30.00 a thousand, sometimes $32.00 a thousand, and
then I would meet at his home every Friday evening and pay
Mr. Glassco for the volume of business which he got out that
week. Mrs. Glassco usually kept the books, and so forth., so
I would talk to her most of the time.
Q. How much would this man make net every week on the
averag·e in his operations? For himself, after paying everybody.
A. Well, he hasn't done so much in the last year on account
of the weather;bad weather. He-it's been very bad weather
for sawmilling business.
Q. Well, how much ,voulcl you estimate he 'cl make on the
average?
A. WellQ. Clear!
A. Well-I 'cl say if he made $40.00, $45.00 a week, he's doing· well, clear.
Q. Vv ould he make that every week 1
A. vVell, when he'd work., he would.
Q. I mean on the average f
By Commissioner Nickels: That was the question you
asked, on the average.
page 29 ~ By Mr. Allen: Sir?
By Commissioner Nickels: You asked him from
the average standpoint.

Q. Do you know whether or not the boy gave his mother
any money?
A. Well, as I say, I'd be there on Friday evening, 1.\fr.
Allen, and I have seen the boy on several occasions take money
out of bis envelope and g·ive it to his mother.
Q. How much would he g·ive her?
A. Well, I· couldn't say exactly, it wasn't much business
of mine, I couldn't shy exactly. One time I did notice that
it was two five dollar bills., but that )vasn 't any of my business and I didn't pay too much attention to that.
Q. Do you know whether ·or not his mother relied on or

Supreme Court of Appeals of Virginia

22

Bryant

0. Stone.

looked forward to getting this money every week from the
bov4'
I l1earcl his mother say that Sonny-boy was a big help
to her.
Q. Do you know what the boy gave the money to her for?
A. \Vell, I don't know exactly but for her support, I suppose.

A:

CROSS EXAMINATION.
By Mr. Garrett:
Q. N·ow, Mr. Stone, you are very familiar with the lumber
business, aren't you t
A. Yes, sir, well, not too g·ood.
Q. You've heard Mr. Glassco testify that he grossed $25,000.00 last year?
A. Yeah.
Q. Now:, isn't that right much to make only twenty-a little bettei· than $2,000.00--.'!;40.00 a week on?
page 30 ~ A. No, I would11 't say so. He wouldn't clear
over ten per cent.
Q. On $25,000.00 g-ross, he would only clear ten per cent,
that's your conclusion?
A. Yeah.
Q. And how long have you been in the lumber business?
A. About five or six years.
Q. Now, you got into this case when you found out that
Mr.-the insurnnce company wouldn't pay the full funeral
bill, isn't that rig-ht·?
A. Did I g·ct into itf
Q. Yes.
A. Not as I know of.
Q. Didn't yon call the company and tell them that you were
speaking for :Mr. Glassco?
A. No, I didn't say-I called the company and told them
why not settle the tl1ing in peace, rather than go to court over
it.
Q. And wliat was tl1e dispute?
A. Well, I clon 't know too much about tl1e dispute.
Q. Dicln 't yon tell tlrn company that l\fr. Glassco was very
much upset because the insurance coinpany wouldn't pay
over $150.00 for the fu11eral bill?
A.. I don't know-how 'long ago was that f
Q. It was just in February, sir, of this year.
A.. I don't remember about that.
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J. C. Howard.

Q. Do you remember telling them that you were the go-between, you were going· to act as a go-between, to see if the
:companyA. I told them I'd be glad to help either one. I was an insurance agent myself, see, and lots of times agents has asked
me to help ~em outpage 31 }

By ·Commissioner Nickels: Let's go into something else., gentlemen. I think some of the rest of
us could testify about the insurance business, know something
:about that.

A.. Mr. Glassco 's in a business that don't make a lot of
money.

Bv Commissioner Nickels:
"Q. Did you buy this lumber for him to deliver at a price of
·$30.00 to $32.00 per thousand feet, was that your contract?
A.. Yes, sir.
Q. Did he bear the stumpag·e Y
A.. Sir.
Q. Did he bear the stumpage?
A.. No, I buy the tract of timber and he has to cut it as an
independent contractor.
Q. In otl1er words, that's cutting·, skidding, sawing andA. And delivering· to the yard, yes, sir.
Q. All right, I just wanted to know.
By"J\fr. Al1en-:
Q. Mr. Stone., do you kno~ Mr. Glassco 's financial status Y
A. WellQ. Do you know whether he owned his home outright?
A. Y cs, sir, Mr. Glassco has a mortgag·e on his home.
CWitness excused.)
MR. J.C. HffWARD

By Mr. Allen:
Q. Mr. Howard you heard these other witnesses
page 32 ~ testify, tell His Honor just what you know about
the matter under discussion?
A. What you mean? About theQ. About· the dependency business and how regularly the
boy contributed to the mother and-
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J.C. Howard.
,~ A. I've been over there several times when he gave bis
mother money, now whethe1· he was giving it or contributing
it, she didn't have the necessaries of life that she should have
had, that any other woman would want. I happen to live
across the road and I know. She didn't have-clon ~t get the
clothes that she got then when Sonny gave her the money ancl
other little things in the house.
Q. Did you ever hear Sonny say why he gave his mother
that moneyt
A. Yes, sir.
Q. What did he say?
A. Well, he wanted his mother to have things like the other
women had in the neighborhood. He was very close to me..
Q. The boy was¥
A. Yeah.
Q. He talked to you about his affairs f
A. Yeah .
. Q. And you say riow that Mrs. Glassco is not fa~ng so weU
smceA. She doesn't have things she did have. Mr. Glasscothey was arguing over the ten per cent on a $25.,000.00 sales
last year, or whatever you want to call it, it was sales really,
I've been in the lumber business for 32 years and I would be
happy to make ten per cent.
Q. What's your business~/
A. Retail and wholesale lumber business, for
page 33 } P. G. Layfield. .
Q. P. who?
A. P. G. Layfield, Fairfield Lumber Company.
Q. Do yon know whether or not Mrs. Glassco relied on receiving this money every week¥
A. Absolutely.
Q. Tell us what you know about it ..
A. She just doesn't-the reason why I know ·because she
doesn't get the things she did whe.n Sonny was living..
Q. I mean prior to his death did she rely .on his help?
A. That's -right.
Q. Well, tell us what you know about that.
. A. Well, she'd always g·et her some clothes and she bought
nice clothes and bought little things for the l10use that she
didn't have in the l1ouse, little vases and little tables and
lamps.
Q. How long had she been receiving this money before the
boy's death t
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J. U. Howard.

A.. I couldn't say.
Q. ,vell, just approximately tl1en., how many yeai:s or
months?
A. w·en, I was there in May.
Q. ,vhat did you say!
A. I say I've just been there since last May.
Q. Last May¥ From May until December, as far as you
kriow?
A. As far as I know, yes.
Q. I think that's all. Do you know whether bis mother got
it every week or not f
A.. I wouldn't say as to that.
Q. .All right, witness with you.
page 34

~

CROSS EXAMINATION..

I

By Mr. Garrett:
Q. Yeu don't know whether it was frequent or regular, do
you?.
A. No, sir.
Q. Do you know how long it continued, or did you testify
to thaU
A. No, I didn't testify.
Q. Do you know?
A. No, I don't know., I said so just now.
By Mr. Allen:
Q. Well, approximately though, I asked you and you saiC:
from May until January.
A. Well, I did say-yeah, butQ. May until January, when the boy died?
A. Yeah, I remember when he died back in January.
(Witness excused.)
By l\Ir. Allen: That completes our case unless you have
another point you want .to develop. I could ask Mr. Glassco
about his mortgages, and so forth, if you want to hear that.
By Commissioner Nickels: I'd like to know how much it
is.
·

'
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MR. W. H. GLASSCO
Recalled.
By Mr. Allen:
Q. How-what is the mortgage on your house., Mr.
Glasscof
A. $1,500.00.
page 35 ~ Q. How much is the house woi-th? Approximately.
A. $5,000.00.
Q. How much is the house across the street, I believe you

said a shack that your bl'other added to, bow much is that
worth¥
A. $2,500.00 about.
Q. How much do you estimate your sawmill equipment is
worth altogether f
A. ,yell, I really don't know.
Q. Approximately f
A. I'd say $5,000.00. I'd hate for somebody to come there
with $5,000.00 and want it all rig·ht now, not the way wages
and stuff is now.
Q. Well, how much do you owe on that equipment?
A. Well, I owe about $2,000.00.
Q. Owe about $2,000.00 you say1
A. Yeah.
Q. ·well, now, how about this Mercury car, did that money
come out-did you take that out of the boy's money or were
you paying· for that yourself?
A. I was paying for it myself. I felt like he was entitled
to it. He had worked before there on the farm for me before
he come in working for hisself.

CROSS EXAMINATION.
By :Mr. Garrett:
Q. This equipment that's worth $5,000.00 surely that
cloesn 't include three trucks and three tractors, does it Y
A. You want 'em· for $5,000.00 t
By Commissioner Nickels: Don't argue., gentlemen. I have
warned you all a moment ago about answering questions by
argument. Just answer the questions.
page 36

~

Q. How much did the truck cost?

By Commissioner Nickels-: Well, let him answer the question.
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Joseph P. Rapisarda.

By Mr. Allen: Answer the question. Read it back to him.
A. The truck cost about $2,500.00 or $2,600.00.
Q. Eacht
A. Not the pick-up, the pick-up truck, the two big trucks
·cost about $2,500.00 or $·2,600.00, but they is just a little over
:a year old some of them and some of them is three years old.
Well, the one that's three years old I doubt whether you could
get $150.00 on a trade-in, 'tain 't like running 'em out here on
your streets yonder, you run 'em in them woods and in a
year's time they figure they expired.
Q. How much are the tractors, how much did the tractor
·cost¥
A. Well, the tractor cost about $2,500.00 or $2,600.00, well
that, after you use them a year in the woods you got nothing
but just a pile of junk. You can go down here to McIntyre's
·and I think about $600.00 or $700.00 if they 're in No. 1 shape
after you use them a year.
Q. Your son was going· in the Army right shortly, wasn't
he?
A. He said he was going in the Army.
Q. He'd already enlisted, hadn't he 1
A. He hadBy Mrs. Glassco : No., I don't think so.

A. He bad got his papers to be-to register, he had regish~red and he was speaking from time to time that
}>age 37 } he though he 'cl better volunteer and get in, you
see, and probably he could have got in the Navy,
be had tba t in mind.
(Witness excused.)

MR. JOSEPH P. RAPISARDA
Bv Mr. Garrett:
·Q. Will you state your full name f
A. Joseph P. Rapisarcla.
Q. And where are you employed, :Mr. Rapisarda?
A. Employers Liability Insurance Company.
Q. State-what is your position there 1
A. Claims Superintendent.
'.Q. In the course of your duty, did you ·handle this claim!
A. Yes, I did.
·
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Joseph P. Rapiso;rd·a.
Q. Mr. Rapisarda, on January 14,. 1952,, did you visit ~Ir~
William H. Glassco?
A. I did.
Q. Did you discuss this matter witI1 him?.
.
...
A. Yes, I took a signed statement from him, that one right
there.
Q. Did lie read this statement, sirt
A. He read it after I wrote one page and gave if to him and
asked him to read it because I wanted it signed, Ile read it,.
and then I wrote the other page and he looked at it, 1 don't
know whether· he read it or not, he said he read it ..
Q. Where·.did you g·et tile information on this statementt·
A. From 1\fr. Glassco.
Q. You I1ave jus,t stated you g~ot the information from Mr~
Glassco?
A. From :Mr. Glassco., yes.
page 38 ~
Q. You wrote the statement!
A. I wrote it.
Q~ Did you ask him what his son did with his salaryf
A. I asked him specifically because we were interested in
finding out whether- or not the· boy had any dependents so
he-that he would-whether· he would or would not comeunder the Act.
Q. Were you instructed by ·your superior ta find out that
particular pointr
A. Yes, ]\fr. Edward Gregory was Superintendent at thetune and he fold me to be sure and clear that point up.
Q. And what did Mr. Glassco: say when you asked him about
that?.
A. Said that the boy used his salary for his own use, that
he didn't make any contribution at all to the home.
Q. Did you ask him if he helped to support anyone in thehousehold?
A. I did.
Q. What did I1e sayf
A. He said that he absolutely did not, tflat the only payments the boy made out of his salary so far as he knew wasan <>ccosional payment to Mr. Glassco's mother who livessome place out of· town and he gave her tllat money purely
as a gift to buy odds and ends or whatever she fe:lt- like· onying.
Q. .And no mention whatsoever was made· of payments to
Mrs. Glassco, the mother f
A .. No,. they were not. In.fact, I ask eel him specifically I l>e-
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Joseph P. Rapisarda.
lieve whether or not the boy contributed in any way to support the borne and he said he did not.
Q. How do you account for Mr. Glassco changing his mind
now?
A. I haven't got the slightest idea. He did say at the time
that the boy was making some payments on the car, as well
as I remember.
·
Q. Did some dispute arise about the funeral
page 39 ~ bill f
A. Well, that was at a later date.
By Mr. Allen: Now, he doesn't know, I don't think he
ought to be _allowed to go into that at the present.
A. That was on my second visit.
Q. ·what happened then y
A. w·ell, after we got all of the information together, I took
a copy of the Act and went out to see Mr. Glassco again. I
don't remember the exact date, I think it was approximately
a month. I explained to him that we had interpreted all the
facts to mean that the boy did not have any dependents and
since he left no dependents under the Act, the only thing }10
was entitled to was $150.00 funeral expenses. And Mr.
Glassco di<ln 't like that too much, he got rig·ht angry about
it, explaining that bis funeral bill alone I think was better
than $800.00.
Q. Diel he then say anything about Mrs. Glassco being dependent?
A. He did not.
Q. Did you hear anything of tlmt sort prior to the time Mr.
Stone called you Y
A. I did not.
Q. What did Mr. Stone have to do with the case Y
A. Mr. Stone, I don't know what he had to do with it, I received a call in the office from him some time during February., I don't remember the date and he told me who he was
and that-I think he said he was an agent for the Home Insurance Company. He said·
Q. Do you want to refer to your notes f
A. Okay. He saicl he was calling to a.ct as an intermediary,
that Mr. Glassco wanted his funeral bill paid and that the
$150.00 we offered wouldn't come anywhere near, I think
something about wouldn't even cover the expense
page 40 ~ of the flowers, or something to that effect, and he
would like to see us settle peacefully without going to a hearing.
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Joseph P. Rapisarda. ·

Q. Was it J\fr. Stone who suggested the idea that the
motherA. Mr. Stone then said that if no settlement was made, it
was bis impression from a conversation with Mr. Glassco
that Mr. Glassco was going to see an attorney and was going
to then claim tllat his wife was the boy's dependent.
Q. He told you that¥
A. Yes, sir.
Q. And is this the statement that you got from Mr. Glassco?
A. That's the statement.
By J\fr. Garrett: I'd like to file tlmt. .
By Commissioner Nickels: Statement of tTanuary 14, 1952,
by Mr. Glassco filed.

CROSS EXA:MINATION.
By Mr. Allen:
Q. Mr. R.apisarda, didn't you know Mr. Glassco couldn't
read and write?
A. No, I didn't know he coulc1n 't read and write., he told
me he could reacl. I asked him if l1e could read, I asked him
when I to<;>k the statement that I wanted him to sign it and
I handed him tl1e page as I wrote it out, the first page, and
said read this, he fool~ed at it while I was asking and writing
out the second page and then he signed both pages. By signing it I assumed he could write. By looking at it the long time
that he did, I assumed he could reacl. He didn't tell me he
couldn't.
Q. You took the fuH two pag·e statement and didn't find out
that i\Ir. Glassco couldn't read and write f
pag·e 41 ~ · A. He could write, he wrote his name. That's
writing, isn't it?
Q. Plenty of people can sign their names but can't read and
write?
A. I'm not familiar with that.
Q. You know that, don't you?
A. No., I don't.
Q. You went to see l1im the first time on a Monday and this
boy had just died on Saturday-been buried on Saturday
afternoon?
A. I don't know when the bov was buried. I saw him on
January the 14th.
"
Q. Yon knew the boy had just died two days before that,
didn't you 1

.-,·ot·~ .....
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J osepl1, P. Rapisarda.
A. It was more than two days. I think the accidentQ. Been buried two days before tbaU
A. Oh, I don't know when he was buried.
Q. Did you talk to the boy's mother f
A. I don't think I talked with her the first trip out there.
Q. Ever talk to her¥
A. No, not the first time I was out there. She was present
the second time I went out to discuss the funeral bill.
Q. You know the mother is making this claim, not the
father?
A. Yes, sir.
(Witness excused.)
By Mr. Allen: I'd like to put on several of these gentlemen here to show that it is true that Mr. Glassco can't read
:and write.
By Commissioner Nickels: vVell, I'd have the opinion contradicting about this record all the way through.
page 42 r By Mr. Allen: Well, it might overwhelm them a
little bit by preponderance to be a fact.

MR. JOSEPH P. RAPISARDA,
Recalled.

By Mr. Garrett:
Q. Mr. Rapisarcla, did yon make up a-let me ask you this:
when you went to see them there was some inference that you
got tl1ere before the body was cold, what was Mr. Glassco doinp; when you got there?
A. He was out in the shed., I believe, walking around, he
-seemed pretty well upset.
Q. Was he.working?
A. vVell it ,vas raining· the day I was out there and wasn't
:anybody worldng.
Q. Had he been working?
A. I think 11e had been working before if it wasn't raining,
I don't know. The rain was the thing that interrupted the
work, it was raining the clay and he wasn't working.
Q. Did yon fill in an employer's first report of accidenU
A. I did, from tl1e information l1e gave me.
Q. And did that-was that information given at that time Y
A. Yes, it was.
Q. When the signed statement was taken f
A. Yes, just before.
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Bryant 0. Stone.
Q. And did he read that Y
A. He read it. He said be did.
Q. And did-he said he read it? .And he signed it, dicin 't

he¥

A. The original, which bas already been :filed with the Commission.
~

By l\fr. Garrett : Is the original signed report
with the records Y
(Original.signed employer's report in Commission's file.)

page 43

A. As a matter of fact, on that same day I took another first
report on another injury out there that was about a boy that
had gotten something in bis eye,. they were standing around
and we didn't pay compensation on because Mr. Glassco
didn't want it paicl, stating that the boy was just standing
around and he wasn't on the payroll at the time. and he also·
signed that first report. I don't remember the name of the
boy.
Q. In otI1er words, another accident that happened the very
day you went out there?
A. No, it had happened previously, but it hadn't been reported and I took-completed the statement, the :first report,
when I was out there and had Mr. Glassco sign it.
Q. Do you have any documents available that Mr .. Glassco
has written out Y
A. No, I don't have any. Your Honor, when we take the·
statement, we always write them out ourselves. and then let
the people read 'em and then ask them if that's a true statement. If it is, we have them sign it.
Q. Did he raise any questions about any part of that statement?
A. He did not.
Q. Did he appear to fully understand it t
A. He said he did.
(Witness excused.)
MR.. BRYANT 0. STONE
Recalled.
By Mr. Allen~
Q. Do you know whether l\fr. Glassco can read

page 44

r and write 7

·
· .A. Mr. Glassco-
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Martha Watkins Glassco.
By Mr. Garrett: He has testified to that one time.
By l\fr. Allen: This is r~buttal., isn't itf
By Mr. Garrett: Well, you can't just keep saying '' he did''
and "he didn't"; "he did" and "he dicln 't." I could put Mr.
Rapisarda back on again, we '11 never finish.
By l\fr. Allen: ·wen, the Court-my client did mention be
couldn't read and write when he was on the stand, but it really
wasn't brought into play until this gentleman testified categorically that he read the statement and indicated he was
within it, and all that sort of thing.
By Commissioner Nickels: Let him answer the question.
A. I don't think he can. I think he can sign his name, Mr.
Allen, but all the book work is done by Mrs. Glassco and his
wife acted as sort of a secretary.
(Witness excused.)

MRS. MARTHA WATKINS GLASSCO
Recalled.

By Mr. Allen:
Q. Will you tell His Honor here whether or not your husband can read and write?
A. My husband can sig·n bis name but be cannot
page 45 ~ read.
Q. Did he ever go to school f
A. He cannot read. I think he went to school and was in
the "Little Red Hen" book, you know when they had the
'' Little Red Hen'' book. He cannot reacl. All the letters and
anything, I have to read 'em to him. It's a· wonder that he
hadn't brougl1t him in and asked me to read the statement
before he signed it. He usually does., but he didn't. And
when he come in the house, I said, '' Did you sign the statement!'' He said, ''Yes.'' I said, ''Well, you couldn't read
it." He said, "vVell, the man read it to me." He cannot
read, but lie can sign his name, but he can't read.
Q. All right.
A. And I 'cl like to ask a question., if you don't mind.
Q. Make a statement if you want to.
A. vVell, I would like to ask why did they cancel our insurance practically the time my son got killed t I would like
to, you know, ask that question.
.
.
Q. I don't know that that has anything to do with tlns case,

J~~-

.
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By Mr. Garrett: I could give her an answer to it, but I
won't.
By Commissioner Nickels: vVell, it's not material to this
case.
A. Well, I didn't know, but I knowed that he'd asked about
the trucks and tractors and things and all, and I thought maybe I could answer that-ask that.
(Witness excused.)
By Commissioner Nickels: Do you have any cases you
would Hke to cite f
By Mr. Allen: Yes, I would like to cite the case
page 46 ~ of Riddle v. Ritter Lumber Co., 9 0. I. C. 34, and
also the case of Hylton v. Stone_qa Co., 8 0. I. C.
873. Also the case of .Arrington v. '1. F. BarbO'lw <t Sons, 2
0. I. C. 210, which holds that dependency upon a deceased
minor employee is shown, payments on account of board will
not be deducted although there is no evidence so far as I can
Ree here that this boy ever made any payments on account of
board. The case of Phivps v. C-itizens Fuel Co., 11 0. I. C.
635, ,vhich held that an employer relies upon emancipation of
the minor employee, he has the burden of proof upon this
issue. I think they a re the principal cases.
By Mr. Garrett: ,Judge, I want to cit~ the case of Wright
Motor Co. v. Stcinhilber, 157 Va. 793, the proposition there is
that there is no positive evidence here for a verdict for claimant. Particularlv there has been evidence cited that would
satisfy the requi1:ement the statute.
.
By Commissioner Nickels: Is that the only case you have?
By Mr. Garrett: Here's one other thing I want to be sure to
get in the record. That is that a wife can't sue her husband. I
believe the Commission has decided such a case on that point
recently.
By Commissioner Nickels: You mean' onr Russell County
case. (Claim No. 139-126, Hiram JV. JJ1ille·r (Deceased) v.
Mrs. Mollie Miller, "Widow and Employer-hearing opinion
rendered 11-27-51; review opinion rendered 4-8-52) 33 0. I. C.
518 and 34 0. I. C. 173.

of

( Case ended.)
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Henrico County, Va.
January 14, 1952.

My name is "William H. Glassco, I am the owner and 01)erator of a logging and lumbering business in the Varina District of Henrico County, Virginia. On ··wednesday, January
9, 1952 one of my employees, my son, ·wmiam S. Glassco,
was fatally injured in an accident near the mill in Henrico
County. The accident happened about 3:50 p. m. No one saw
what happened, but .I do know that my son was coming in with
a load of logs. For some reason unknown to me he had to
stop before reaching the mill. I was following along behind
him and as I approached the tractor which my boy was driving I noticed some thing spinning around behind it. The
Jogs had been dropped. I don't know why but I started running· away from the tractor, because I didn't see my boy and
I knew that if he was on that power take-off I couldn't look.
Later some of the other men went and got him off. I never
saw him at all. I understand that he was very badly broken up
I do not to this day understand fully how the accident happened, but assume that some how, some ·way he got caught in
the power take-off and was crushed against the log hauler. My
boy William, was a regular employee of mine and was on my
payroll as a regular employee. He worked for $1.00 per
hour five days a w·eek. My boy used his salary for his O)Vn
personal uses. He did not in any way contribute to the house,
by that I mean he in no way helped support anyone at all
otller than himself. He was in all respects an employee of
mine, al thoug·h his mother and I did give him room and board.
This was considered as part of his salary. He did give his
~randmother, Mrs. Allie Glassco some money, but I don't
know if he gave her any regular amount or what amount he
gave her. Since my father died about 3 months ago my
mother has been living part the time with me and part time
with anot11er brother in RiC"'hmond. He gave her money both
l)efore and after my father died. I don't know that my
mother needed any of the money, but it made her
page 48 ~ feel g-ood to get it from the boy. I don't feel like
the amount he gave her helped to support her, it
was more in the nature of a gift to get her to buy some little
things he wanted her to have.
I have read the above 2 page statement and it is true.

/s/ WILLIAM H. GLASSCO.
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"William S. Glassc-0 (Deceased), Employee.
Mrs. Martha Watkins Glassco, Mother, Claimant..
V.

·William H. Glassco, Employer.
Employers Liability Assurance Corporation, Insurer.
Claim No. 153-819.
June 26, 195:2'.
Mrs. Martha ·watkins Glassco, Claimant, appeared in person.
George E. Allen, Jr., Esq., Attorney at Law, Mutual Building, Richmond, Virginia, for Claimant.
Messrs. May, May, "\Villiams and Garrett (Ernest G. Garrett, Jr., Esq.), Attorneys at Law, Mutual Building, Richmond,.
Virginia, for the defendants.
Hearing before Nickels, Commissioner, at Richmond, Virginia, on June 10, 1952.
Nickels, Commissioner, rendered the opinion ..
FINDINGS OF FACT.
This case was docketed upon application of the mother of
the deceased employee, alleging partial dependency upon her
unmarried minor son.
An accident arising out of and in the course of employment
as a tractor driver at the sa,,rmill of his father, William H ..
Glassco at an average weekly wage of $40.00, was conceded.
'The only questions at issue wete those of dependency and the
legal right of the claimant to recover benefits from her lmsband as the employer.
On January 9, 1952, "William Sidney Glassco was fatally
injured when caught in the power take-off while carrying
logs to the sawmill. Deceased was eighteen years old at the
time of his death and would have been nineteen the following
montl1. The evidence indicated he had helped his
pag·e 50 ~ father on the farm while a youngster though ap·pa rently he was not paid for this. About the middle of 1951 he began working at his fatI1er 's sawmill as a reg:...
ular employee at a wage of $1.00 an hour. He owned a 1948
Mercury car on which his father made the monthly payments
of approximately $34.00.
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The mother testified that deceased g·ave her $10.00 to $12.00
every Friday from the time he began working in 1951 until
his deatb. Her evidence was to the effect this money was
given for her sole use. and benefit, was necessary for her support, and was lookec.1 forward to each week.
The father tcstiiied that in adc.lition to the money he gave
his mother, he also made occasional gifts of money to his
grandmother, but she did not rely on these gifts as a regular
source of income. Both parents stated they did not know
what their sou <lid with the balance of his salary.
The father, who was also the employer, likewise testified
that while he grossed $25,000.00 annually from his sawmill
business, his net income was only $40.00 per week. In addition to deceased who paid no room and board, vV. H. Glassco
supported his wife and fonr other children. He owned three
trucks, three tractors, the house they lived in (worth approximately $5,000.00, on which there is a $1,500.00 mortgage), as
well as the house across the street {valued at $2,500.00) in
which his brother lives rent-free, a farm of 50 01: 60 acres,
and was buying an Oldsmobile car. The trucks and tractors
cost between $2,500.00 and $2,600.00 each and were one, two
and three years old respectively. He estimated his sawmill
equipment was worth approximately $5,000.00 and he owes
about $2,000.00 on it.
Great emphasis was laid upon the fact that deceased was a
minor whom his parents were l~gally and morally compelled
to support and that the money he gave his mother was not in
the nature of board, nor was it for the payments on his Mercm·v car.
page 51 ~ Although it was denied that the $10.00 deceased
gave his mother was intended for the family a8 a
whole, all the evidence showed that part of this money was
used to buy various articles other than necessaries for the
home. Assuming "\V. H. Glassco to be correct in his statement that his net income was only $40.00 per week, it is proper
to consider that the father contributed $40.00 toward the support of his family and the deceased contributed $10.00, or
one-fifth of the amount needed by the family, so that the famiiy was partially dependent upon deceased to this extent. A
total dependent being entitled to compensation of $20.00 per
·week, one 20% dependent would be entitled to $4.00 per week.
CONCLUSIONS OF LAW.

Counsel for claimant cited as authority for aw·arding compensation, the cases of Arri.ngton v. J. F. Barbour & Sons. 2
0. I. C. 210, Hylton v. Stonega Coke & Coal Co., 8 0. I. C. 873,
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Riddle v. W. M. Ritter Lmnber Co., 9 0. I. C. 34, and· Phipps
~. Citizens Fuel Co., 11 0. I. C. 635. In none of these cases
was the employee ,vorking for his father so that they are not
in point with the instant case on this issue, merely covermg
the method of computing compensation for partial dependency
on a minor.
It is the duty of V{. I-I. Glassco to support his wife and children and from bis testimony at the hearing he appears to bA
iinancially able to maintain his family in their station in life.
~hould an award of compensation be entered against him as
~mployer, he would benefit from it as the husband of the
claimant. To this extent, he is both plaintiff and defendant
in this action.
·
In 39 American Jurisprudence, page 857, Section 8, it is
said:
"It is elernenta ry that without adversary parties before it
·a court is without :jurisdiction to render a judgment, and it
therefore follows that one person cannot be both
page 52 ~ plaintiff and defendant in the same action. This
rule applies regardless of the character of the action, and even thong·h such person sues in one capacity and
defends in anotl1er.''
In the case of Fortner v. Industrial Commission, 143 N. E.
845, 33 A. L. R. 583, it was held:

'' The mother of a servant killed while working for her
hnsband, on whom the mother was dependent, was not entitled to compensation for son's death as a partial dependent,
though the husband was insured against liability under the
Vforkmen 's Compensation Act."
The following quotation from the opinion m this case 1s
pertinent to the instant one, namely:
"The substance of the judgment was that the husband, who
was legally bound to support his wife, and on whom she was
a legal dependent, was to support her in another way by taking mo11ey from him under the Compensation Act. The insurance company was brought into the case in the circuit
rourt, but the legal liability to make compensation, if there
was any, was the liability of J arnes ·w. Fortner. There was
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evidence what the contract with the insurance company
was, but there is no claim that it was anything· more than to
indemnify Fortner to the extent of any legal liability. The
judgment was not authorized by the Workmen's Compensation A.ct, but was rather a perversion of it."

110

In the case of Thomas v. Inclustrial Commission, 10 N. "\V.
'(2) 206, 147 A. L. R. 115, the parents may not recover for a
fatal accident to a son while working as their employee. The
:employer in the case was not entitled to benefit from the re,ceipt of the compensation benefits.
Virginia Code, Section 1-10 provides:
'' The common law of England, in so far as it is not repug11ant to the principles of the Bill of Rights and Constitution
of this State, sl1a1l continue in full force within tl1e same, and
l)e the rule of decision, except as altered by the General Assembly.''
The foregoing enactment is pursuant to the provisions of
Schedule, Section 1, of the Constitution of ,Virginia which
lJrovides:
page 53 }

''The common law and tlie statute laws in force
at the time this Constitution goes into effect, so far
:as not repugnant t11ereto or repealed thereby, s11all remain in
force until they expire by their own limitation, or are altered
•or repealed by the General Assembly."
At common law there is no cause of action on the part of
:a wife against the 1msband for the reason she possessed no
-separate interest in -anything during her coverture. This rule
prevails in the Commonwealth of Virginia except where sub.ject to modification by statute. Our observation of Virginia
Code, Chapter 3, relating to property rights of married women
fails to disclose t11e creation of a cause of action against a
husband in cases of t11e character of the instant case. In the
11 bsence of express statutory authorization on behalf of claim·ant in cases of the character before us, there can be no recov·ery for the reason the common law ,vould prevail. Keister's
.Adm'r v. Keister's Ex'ors., 123 Va. 157.
It is our conclusion that the claimant cannot recover compensation benefits based upon partial dependency on a minor
:son who was employed by her husband. It is therefore diJ:ected that funeral expenses not exceeding the sum of $150.00

t
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l,e paid to the proper parties. Thereupon, it is directed that
the claim be removed from the docket aud the file closed.
Each party shall pay its own costs in this proceeding.
page 54

~
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COl\[MON"\VEALTH OF VIRGINIA.
Department of vVorkmen's Compensation.
Richmond.

Claim No. 153-819 ('VC 211945)
Case of William S. Glassco.
NOTICE OF A "\VARD.

Date June 26, 1952.
To l\Ir. William H. Glassco George E. Allen., Jr., At(Employer)
torney R
Route #6, Box 75-A
Mutual Building
Richmond, Virginia
Richmond, Virginia
and Mrs. Martha Watkins
Glassco (Claimant)
Route #6, Box 75-A
Richmond, Virginia

May, May, Williams & Garrett, .A.ttys. R
Mutual Building
Richmond, Virginia

and Employers Liability Assurance Corporation (Insurance
Carrier),
State Planters Bank Building,
Richmond, Virgfoia.
You are hereby notified a hearing was held in the above
styled claim before Nickels, Commissioner, at Richmond, Virginia, on June 10, 1952, and a decision rendered on June 26,.
1952, directing that the claim of Mrs. Martha ·watkins Glassco
arising out of the death of her son, William S. Glassco while-in the employ of William H. Glasso, be dismissed on the
ground claimant cannot recover compensation benefiits based
upon partial dependency on a minor son who was employed
hv her husband.
., It is directed that funeral expense not exceeding the sum of
$150.00 be paid to the proper parties.
It is directed that the claim be removed from the docket
and the file closed.
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Each party will pay its own costs in this proceeding.
. INDUSTRIAL COMMISSION OF VIRGINIA.
/s/ :M. E. NUCKOLS, JR., Chairman.

/s/ \\T. F. BURSEY, Secretary.
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. William S. Glassco, (Deceased), Employee.
Mrs. Martha V\7 atkins Glassco, :Mother, Claimant.
V.

•
\Villiam H. Glassco, Employer.
Employers Liability Assurance Col'poration, Insurer.
Claim No. 153-198.
December 30, 1952.
George E . .Allen, Jr., Esq., Attorney at Law, Mutual Building, Richmond, Virginia, for the Claimant.
Messrs. May, May, \Villimns and Garrett (Ernest G. Garrett, Jr., Esq.), Attomeys at Lmv, Mutual Building, Richmond, Virginia, for the Defendants.
Review before the full Commission at Richmond, Virginia
on November 10, 1952.
Nuckols, Commissioner, rendered the opinion.
From an award of Commissioner Nickels denying compensation benefits to the claimant as a matter of law, this case is
hefore the full Commission on review.
On February 23, 1952, Mrs. Martha Watkins Glassco, mother
of the deceased employee, filed her claim for compensation as
a partial dependent pursuant to the provisions of Sections
fi5-62 and 65-64, Code 1950, by reason of the accidental death
of her son, V{illiam S. Glassco, age eighteen years.
It is conceded that \Villiam S. Glassco was instantly killed
on January 9, 1952, in an accident arising out of and in the
course of his employment at a sawmill owned and operated
by his father, W'illiam H. Glassco. The boy worked forty
hours per week and was paid on the basis of $1.00 per hour,
plus his board and lodging.
page 56 ~
The record discloses that the deceased had regularly contributed from $10.00 to $12.00 each week

• .J.
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to the support and maintenance of his mother for approximately one year prior to his death; that she spent the money
exclusively for her personal use and benefit; that she relied
upon these regular contributions by the son; and, that. her
accustomed standard of living has been reduced since his
death. Her only other source of livelihood was her husband
who furnished board, lodging, and a portion of her clothing.
He also supplied her with sums of money at regular intervals
with which to provide food for the entire family.
The father's net income from all sources is between $40.00
and $45.00 per week. ,vitb this money he pru·tially supported
his wife, wholly supported himself, four children, and provided board for the deceased.
Presented for our determination are hvo issues, viz: (1)
Does the evidence show l\Irs. Glassco to have been partially
dependent upon the deceased employee for the period of three
months prior to his accidental death, and, if so, the extent of
such dependency; (2) Is a mother, if partially dependent upon
a son employed by his father, entitled to compensation for the
death of the son resulting from accident arising out of and in
the course of his employment.
Sections 65-62 and 65-64, Code of 1950, so far as here material read:
"65-62. Compensation to dependents of employee killed.If death results from the accident within six years, the employer shall pay or cause to be paid, subject, however, to the
provisions of the other sections of this Act, in one
page 57 ~ of the methods hereinafter provided, to the dependents of the employee wholly dependent upon
his earnings for support at the time of the accident a weekly
payment equal to sixty per centum of his average weekly
wag-es, but not more than twenty dollars nor less than
six dollars a week, for a period of three hundred weeks, but
in no case to exceed six thousand dollars, from the date of
the injury, and burial expenses not exceeding one hundred
and fifty dollars. If the employee leaves dependents only
partly dependent upon his earning for support at the time
of injury, the weekly compensation to be paid as aforesaid
shall equal the same proportion of the weekly payments for
the benefit of persons wholly dependent as the extent of partial dependency bears to total dependency. * * • ''
"65-64. Other cases dependency.-In all other cases questions of dependency in whole or in part shall be determined
in arcordance with the facts as the facts are at the time of
the accident; but no all°'''ance shall be made for any payment
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made in lieu of board and lodging or services and no compensation shall be allowed unless the dependency existed for a
period of three months or more prior to the accident."
That parents of a deceased employee may be entitled to
.-compensation as dependents is well settled. Wright Motor
Co. v. Steinhilber, 157 ;va. 793; Hope v. Stone & Webster En.._qineer11ng Co., et al, 179 Va. 625; Bagwell v. Doyle db Russell,
187 Va. 844; 86 A. L. R. 868; 100 A. L. R. 1093. In fact, under
the proper construction of Section 65-54 of the Act a stranger
may be entitled to compensation as a dependent of a deceased
workman. Common1vealth v. McG11fre, 188 Va. 444. Dependency in fact rests neither upqn relationship nor pres~1mption,
but wholly upon the facts as they exist at the time ·of the death
of the employee. Virginia Electric db Power Co. v. Place,
150 Va. 562.
];>roof of actual dependency does not require a showing that
without decedent's contributions claimant would have lacked
the necessities of life. As early as 1951 the Kansas court in
the case of Smith v. }fational Sash and Door Co., 96
page 58 ~ Kansas 816, 153 Pac. 553, held that although a
woman was supported by her husband she may b~
found to have been partially dependent upon the wages of
her son, where he was eighteen years of age, lived with her
.and her husband, and turned over to her his wages, paying
nothing for his boar~, room, or laundry, but obtaining from
her money for his personal expenditures, and she had required
·certain .medical and surgical attention, the expenses of which
·were in part paid by the deceased, and his wages were always
available to her for such attention, all of which extra expenses
could be met only by using a portion of his earnings.
In the case of Gonzales v. Chino Copper Co., 29 N. M. 228,
222 Pac. 903, it was said~
'' Dependency does not necessarily depend upon ,vhether or
not the claimants could support themselves ··without the earnings of the deceased or whether they could have so reduced
iheir living expenses that they could have been supported independent of such earnings. To the contrary, it depends upon
whether or not the deceased had actually contributed to their
·support and whether or not they relied upon such earnings in
whole or in part for their livelihood.''
Awards for partial dependency have frequently been uplielcl where the claimant had income other than the income
received from the deceased employee. Larsen v. Industr~al
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Accident Co1'n1nission, 34 Cal. (2d) 772, 215 Pac. (2d) 16;
Gantner v. Fa,yette & Power Co. (Mo. App.) 236 S. vV. (2d)
415; Blue Ribbon Pie Kitchens, Inc. v. Long (Ind. App.), 96
N. E. (2d) 691; Schosek v. Certain-Teed Praditcts Corp., 273
App. Div. 1043, 78 N. Y. Supp. (2d) 641; Waite v. Incl-ustrial
Com., 68 Ariz. 299, 205 Pac. (2d) 579. Nor does
page 59 ~ dependency require proof that the claimant could
not have subsisted without the decedent's support.
It is only necessary to show some degree of need. Hoehn's
Case (Mass.) 95 N. E. (2d) 550.
Numerous factors are· considered in determining whether
a person is.. a.n actual dependent of a deceased employee.
Among the faotors generally considered as decisive are: Regular contributions in the past by the decedent to the dependent; reliance by the dependent upon the employee's contributions to maintain the dependent in accordance with his or her
accustomed mode of living. Richardson Sand Co. v. Industrial C01n11iission, 296 Ill. 335, 129 N. E. 751; Toccardi v. State
Cornpensation Comrnissioner, 79 vV. Va. 684, 91 S. E. 663;
,.Ta1iesville Sand & Gravel Co. v. Industrial Cornmission, 197
Wis. 421, 222 N. w·. 317; Rhyner v. Hiteher Building Co., 171
App. Div. 56, 156 N. Y. Supp. 903; Blue Dia.mond Coal Co. v~
Frazier, 229 Ky. 450, 17 S. vV. (2d) 406; Stanaland v. Traders
and General Ins. Co., 145 Texas 105, 195 S. W. (2d) 118;
McKelvey v. Barton Mills, 152 Neb. 120, 40 N. Vv. (2d) 407~
Present here then are these factors.
An excellent discussion of the elemei1ts and factors to be
considered in determining the existence, extent, or degree of
dependency is contained in 58 Am. Jur., sections 163 and 164,
pages 686, 687, and 688. ·
°\Vhile no entirely satisfactory standard for the determinna tion of partial dependency in fact has been formulated,.
the Legislature in Section 65-62 of the Act, provided:

'' * * * If the employee leaves dependents only partly dependent upon his earning for. support at the time
of injury, the weekly compensation to be paid as
aforesaid shall equal the same proportion of the
weekly payments for the benefit of persons wholly dependent
as the extent of partial dependency bears to fatal dependency. ~ * *"
page 60

~

Under this standard the weekly contribution of the boy
to his mother should be considered as part of her total income in determining the amount she is entitled to recover as
a partial dependent. ,vhat, then, was Mrs. Glassco's total
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income at the t.irrie of the btiy 's death 1 The answer to this
question ,vill be had by adding to the amount contributed to
hei· srtppoi·t by the father th~ atntiµnt co11tributet1 to her suppotf by the }foy. The tllfficnlty arises when ,ve attemp to dete1'inine with mfitltematicrll ~crtaitttjr the amount bf the father's contribution. vYhile such is desirable it is not absolutely
essential. In fact, it is rare, if ever, that this result is attained.
The evidenr·e shows the· father's ii1come to be between
$40.00 and ~45.00 per week .. !t see~1s reasonable. to say that
the _average won.id _be $42.50. "Tith this sum of money _he
wholly supported himself, four children, partially supported
Mrs. Glassco, and provided the deceased son with board. As8uming this money to have be~u apportioned for support purposes on the basis 0£ six full shares-father, mother, and four
children, and one-half share to provide board for the deceased, this basis of apportionment being the most favorable
to the carrier (having in mind that a gi·cater proportion of
the. father's income was probably requii·ec.1 for his support
and maintenance, he having the obligation of real property
levies; and Mrs. Glassco being only partially suppage 61 ~ ported by her husband), the support furnished Mrs.
Glassco by her husband was tantamount to a monetary cqntribution of $6.~4 per week, plus her lodging, on which
it would seem reasonable to place a value of $20.00 per month
or $4.65 per week.
.
Since the evidence clearly shows that the boy regularly contributed $10.0d to $12.00 per week to l!is mother's support it
would seem reasonable to adopt the figure of $11.00 as the
amount of bis we-ekly contribution.
It shouid be lJoi·ne in mind that this contribution was not to
the familv fund but was made to the mothe~· for her sole and
exclusive"' use and benefit.
Applying the standard provided by flw statute to the facts
in the instant ease, we find as a fact that Mrs. Martha w· atkins
Glassco ,,ras 50% dependent upon the deceased at the time of
his accidental death and for the period of time of more than
three months prior thereto.
But the carder contends that a married woman, partially
dependent upon a son eitjploycd by her husband, may not recover compensation benefits for the death of the son in a compensable acciderit.·
Since at common law husband and wife were regarded as
one, the defense is based on the contention that the common
law disabilities of a wife have not been removed bv statute in
Virginia so as to enable a wife to recover compensation from
her husband and his insurance carrier in a proceeding before

I
I

I
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the Industrial Commission. There is no merit in this con"'
tention. Before considering directly the specific problem presented, reference is again made to the well reapage 62 ~ soned opinion of l\fr. Justice Bratton in the case of
Gonzales v. Chino Covper Co., supra.. There it was
said:

'' It may "Well be kept in mind that the theory upon which
the Workmen's Compensation Acts of the several states were
adopted was to substitute a more humanitarian and economical system of compensation for injured workmen or their
-dependents in case of their death; to provide a speedy ·and
inexpensive method by which such compensation might be
made to such employees or those dependent upon them which is more in harmony with modern methods of industry than the
common-law liability for torts, which usually involved long,
tedious, and expensive litigation, and often produced ill felling between the employer and employee. In addition, it was
designed to substitute a more uniform scale of compensation
in cases of accidental injury or death than the ordinary varying and widely divergent estimates of juries, and to avoid
the application of certain well-established rules of law which
oftentimes worked seeming harsh results, the most common
of which was that of contributory negligence. If the· employee knew of the danger of the employment he was held to
have assumed the consequential results therefrom, and to
be responsible for any calamity arising from such conditioris.
And we think we are well within the realm of human experience when we say that a workman, being dependent upon the
fruits of his labor to su1wort himself and those dependent
upon him, was often tempted to and did incur risks to which,
as a matter of humanity he should not be exposed. But, viewing the question from a purely legal standpoint, if he took
and continued in such employment with such lmov{ledge, he
must trust to himself to keep clear from injury, and his failure to do so precluded any recovery for resulting death or
injuries. Unfortunately, workmen would assume such employment with such know]edge of danger, and where injured
or killed there existed no legal right to recover damages
therefor, with the result that they or their dependents were
frequently charitable charges upon the community. To obviate these conditions it was thought the industry to which
the employees contributed their labor should bear the ex- .
pense of all such economic burdens which become a legitimate
pa rt of the commercial life as the ''overhead'' cost. They
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migllt be catalogued with breakage and wear and tear of
machinery and equipment, all of which are, in the final analy- .
'Sis, borne by the community, and such compensation may
:safely be said to be a charge upon the community rather than
the industry, because the expense thereof is always included
in the sale price of the commodity, and hence is paid for by
the consuming public. It is merely an clement in the cost of
l)roduction added to the cost of the article and borne by the
community in general.
''With these elevating and progressive consider}Jage 63 } ations which prompted the passage of this class
of legislation in mind, we think a liberal construction in favor of a: claimant under its terms should be favored,
us the theory of the legislation is compensation, not the denial
of it. Such a claimant no longer has the common-law right
to sue in tort to recover damages for wrongful injury or
·death, as that right is abrogated by such statutes, and he is
relegated to the terms of the Compensation Act for all remuneration ever obtainable for the wrongful or negligent
death of the ''breadwinner.''
Commissioner Nickels in his original opuuon says: "At
,common law there is no cause of action on the part of a wife
:against the husband for the reason she possessed no separate
interest in anything during her coverture. This rule prevails
in the Commonwealth of Virginia except where subject to
modification by statute." With this I agree.· The opinion
further states, "Our observation of Virginia Code, Chapter
3, relating to property rights of married women fails to disclose the creation of a cause of action against a husband in
cases of tlie character of the instant case." With this I disagree.
U ndcr a proper construction the so-called '' Married W oman 's Act" in Virginia, Acts 1877, Chap. 329 (Title 55., Chapter 3, Code 1950, as amended Acts 1952), a married woman
may sue her l1usband as another at law upon any contract.
Alexander a.nd ·wife v . .Alexander mid als., 85 Va. 353, 366;
DeBa,um/ s Ex. v. DeBaun·, 119 Va. 85, 92.
A married woman may prosecute an action against her husband for unlawful detainer. Edmonds v. Edmonds, 39 Va .
.652. In the Edmonc1s Case the court, in construing section
5134 of the Code of 1919, ( Amended in 1932; 1950;
pag·c 64 -~ and 1952) said: "'The effect of this statute is to
give the wife as full control over her property
during coverture, as her husband has over his. She may sue
her husband ·as if be were a stranger.''

--.J
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In cases arising rtrtder the
drkntc,h 's C'otnpe:hsa tton Act~
inarried wotnen and infants are deemed emancipated by operation of law. :Millidns df women are today eniJ_jlo~retl in industry. A large petcentag·e of ,vTiicli are Iio doubt feme
covert. The riglit df s1icb worrieii to N.~cdver ag;ainst We employer aiid liis ifislirei' for injiti'y ai'isiiig out of aiid in the
course of their employ111ent Would not be cJhestioiiecl. Tlieright of a c1epeiident Wife, conclusively p1;esuiliecl to be so·
under our statute, to,. recover compensation ffoni het hi.is-·
baild 's emploJrer. ailtl Jtis insi.~i·a:nce Ntniei· for his ~l~atb resulting- £roii1 inclrtsttial accident is ,veil settled. The only
distinction between such cases and tlie instant case is that
here a ,vife seeks to i"ccover ftoril het lii.1sbaiid ,,rliose liahility
,vas inslired in accordanc(} witli t11e nianclate of Section 65100 of tile A~t. · ·
Corninissio~ief Nic~{cls atJtJCa.i·s to tely, f9 sotne extertt, upo11:
the case of /{·efater' s A.dm·inisttdlor v. K eistet 1 s Executo1·s·,.
123 Va. t57. This crtse simply hblds that sectid1i 2286A
Pollard's Code df Vitgit1ia., 1904, (Section 55-36, Code 1950;.
amended Acts 1952) did not .give tlitf wife the right to s11e thehusband for a tort.
This case, though cJecided in 1918 and notwithstanding· thefact that the statute has since been amended on several occasions, is the iaw in Virginia today. Alexander v. Kuykendall,.
192 Va. 8; Pu.reJJ v. Furey, 193 Va. 727.
Conceding, .arg1.1endo, that a proceeding before
page 65 ~ the Industrial Commission to recover compens~. . ti.on in a~ action. ex d;elicto., it is to b~ seriously
doubted that the claimant should be denied the right of recovery in the instapt case.
.
.
..
In tile case of Worrell v. Worrell, 174 Va._ 11, where an unemancipatecl daugllter sought to recover damages for personal injury from her fatller., whose liability was insured, H
was said:
·
."In Lusk v. Dusk, et al. (1932), 113 W. Va. 17, 166 S. E ..
538, the facts were very similar to thol?e in tlie instant case ..
TI1ere the plaintiff, an irnemancipatecl minor, resided with
her fathe;r, who owned a bi1s and operated it uiiclet a· contract
with tlle board of .education to transport cI1ildren to and from
scllo9'I. T1rn contract }?ot14cl LtiRk to' entry Ilis passengers
safely. He and the sehool bo~1rd cntried an indemnity insn1~ancc policy ,vhicI1 insured tliem against loss. and expense
arising from claims for cla:tnages 'of any person,. except their
employees for bodily i:nju1·ies, etc.., in consequence of an accident attributable to the operation of the bus. The provision
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of the West Virginia Cotlo requil'etl tl1at he should catry liability insurance., satisfactoi'y to the State Road Coh1mission,
in such form as the Commission deemed necessary to adeq1mtely p11otMt the puhlic,
·
1
' The plaintiff, whilu sittin~~· on the front seat of the bus
going· to sehoolt was injut•ed by the bu1·stiilg of a defective
rubber wntei' hose co1111ectiOi1' To the defense thnt the minor
child cottld not mai11tai11 nil action against her father, tl1c
court said!

" 'Bµt a different .sit.u.nt101i m:ises whet·e the p_~rent is prot~cted by jnsurance in his vocational _capacity. .TJ1e rule f<?llowed in the Securo Case (Secu.ro v. Securo, 110 ·w. V. 1, 156
S.. E. 750) concec1es_ the c01_nnHss~on of a ciyil wrong on the
chiiq by the parent,. but palliateH the wrong· (in case o~ passive
neg·ligence) in the interest of P!1rental discipHne and confrol
aiid of domestic harmony. A wise provision wh~n so confined
and where pertinent to the _case.. ~McCurc1f, 43 Ilarv,. L. R.
1079, sec~ 5. But as was said in the case of Dmzlap v. V1i.nlap,
84 N. ~- 352.; 150 A. 900, 910, 'Ii A. L. R. 1055, "The law does
not make fetishes of ic1eas,'' and we must not exalt this rule
above orciinary common sense. A innxbn of: the common law
(and of the _ag;es f~r th~lt nrntter) is when .the r~ason for a
rule cea~es f:l~e rule. itself ceases ( cessa.1de ration.e legis cassat
ipsd lex). There is no reason for applying the rule in the
instant case. This action is not unfriencllv as bepag·e 66 ~ tween the daug·hter and the father. A recovery by
her is no loss to him. In fact. their interests unite
in favor of lter recovery, but without hiiit of '' domestic fraud
and collusion" (charg·etl in some cases). There is no filial recriminatio11 and no pitting- of the daughter against the father;
in this case. No strained family i·elations will follow. On
the contrary, the daug•htet must honor the father for attempting- to provide compensation against ho1~ n1isfortune. Family
harmony is assured ii1stead of disrupted. A wrong- is rig·hted
instead of "ptivilegied ".
'' 'VVhen no need exists for parental immunity, the courts
should not extend it as a mere gratuity. Without such an ex~
tension, nothing stands in the wny of this action. It is familiar law that a. child rnajl' brinu,· to account the pat·ent for
wrq1igful disposition of the chilcl 1R property. It must not be
said that courts are more considc1·ate of the property of the
child than of its pe1ison (when t1nnffected by the family relationship). • • ~ The plaintiff mnst still eRtablish the liability
of the father (stripped of parental immunity) for her injury.
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When she does so, the guaranty company becomes responsible directly to her for the recovery.'
"In Dunlap v. Dunlap (1930) sitpra, it was held that a child
may recover agaim,t his parent for injuries sustained while
in tl1e employ of his father as a workman. The evidence
showed an ag-reement between the father and the child that
the latter would work during the summer vacation in the
former's business at the same wages paid to other workmen,
less deduction for l1is board at home. The father paid
premiums on employer's liability insurance w·hich were computed in part on the child's wages. The court held that there
was a contract of employment aud that the father intended
to assume the full liability of a 111aster. Chief Justice Peaslee
exhaustively reviewed the history of the principle involved.,
and the cases hereinbeforc cited supporting the rule. He ans,vers in detail and with forceful log'ic the usual reasons assigned to prevent recovery.
'' The New Hampshire court based its l10lding not only on
the effect of a change of relation from parent and child to that
of master and servant, but upon the fact that the insurance
taken out by the fat.her, providing for the satisfaction of a
judgment against him, removed the elements which were
usually held to justify tlle application of the rule favoring
the immunity of the parent. In conclusion, that court said
(84 N. H. 352, 150 A. 915, 71 A. L. R.1055):

page 67

~

" 'Such immunity as the parent may have from
suit by tl1e minor cl1ilcl for personal tort arises
from a disability to sue, and not from lack of violated duty.
This disability is not absolute. It is imposed for the protection of family control and harmony, and exists only where a
snit or the prospect of a suit might disturb tlie family relations. Stated from the viewpoint of the parent, it is a privilege., hut only a qualified one. It is not an answer to a snit
for an intentional injury, maliciously inflicted. It does not
apply to an uncmancipated child, or to a case where liability
in fact has been transferred to a third party.' * * *

"In the consideration of the rights and legal status of those
,vho occupy the domestic relation, modern conceptions of jus-

tice have made notnblc changes. The old common law rule,
which made the husband master of bis wife and her, property,
has given way to newer views and modern laws which have
put women on a parity with men in personal and property
rig·hts. • "' •
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'"In Luslc v. Lusk, et al., siipra, and Dunlap v. Dunlap,
· :supra, recoveries were allowed on the grounds that the torts
<!omplained of were committed in each case by a parent in his
vocational capacity, and that liability insurance covering
tol'tious acts in such capacity removed all reasons for immunity. Both of these grounds exist in the instant case. In
.addition, we think that the statutes of this State providing
for compulsory insurance indemnity to passengers of a common carrier for damages resulting from the negligent operation of its vehicles, evidence a purpose and policy to afford
protection to all such persons from damages arising in tort
from the relationship of passeng·er an<l carrier.''
Has not the very substance of immunity been removed in
the instant case by Glassco insming his liability in his vocational capncity as the Act requires t I think ~o.
.
But a proceeding· before the Industrial Commission to re·cover compensation for injury or death is not a tort action.
·The American system of Workmen's Compensation, while not
·a. public social security or relief system, has left behind most
-traces of tort. Usually the right to compensation benefits
depends on one simple test: Did the injury arise
page 68 } out of and in the course of the employment Y N eg·lig·ence and contributory negligence are not at issue
·and cannot affect the result. The defenses of assumption of
risk and fellow servant doctrine are unavailable to the employer. Cases are heard in an informal manner. Unlike tort,
the injuries compensated for are those which produce dis·ability. No provision is made for compensation on account
'Of pain and suffering·; loss of consortium; destruction of
·sexual potency; loss of a tooth 01· an ear, except by the express provision of Section 65-53 (19) of the Act, making disfigurement under specified conditions compensable. Workmen's compensation, unlike a tort recovery, does not attempt .
to fully compensate the injmecl employee for what he has lost.
It simply provides a system whereby the injured workman,
·or his dependents, will be paid a sum at regular intervals, for
a limited time, in order that he or they will not become public
,charges or a burden to othei~s. In tl1is day of fiat money the
allowable mnount of compensation is hardly enoug;h to kee-p
the injured worker and his dependents from destitution. It
·sbould be aclded foat tl1e employer's liability is limited' and
,determinate by the Act, and from industry to the consuming
public 1ms been passed tbe greater portion of the loss due to
:industrial accident.
It seems to me that it would be more nearly correct to con-

:
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elude that the basis of liability fot' workmen's c01t1pen·sation
rests on contract ot implied contract. The acc~pta11ce of the
provisions of the Act t!teate a ctcmtrnctual relatio_rrsl1ip between the employer and the employee. SneetTe1i v. Indusf.ria~
Com., 336 Ill. 552, 10 N. E. (2d) 327; Fidelity a1ul
page 69 ~ Ca.sualty bzs. Co. v. Sear.r;, RoebiuJk aiul Go.; 124Conn. 227, 199 A. 93; A. Baker v. St. Louis Smelting and Refinin,q Co,.; 145 Kan. 273, 65 Pac. (2d) 284; Berry
v. M. F. Do1uivan & Sons, 120 Main~ 457; 115 A. 250;_ Crane
v. Leona.rd, Orossetfe & Riley, 214 Mich. 218, 183 N. ,v. 20!,
Smith v. VanN oy [n,terstate Co.; 150 Teitn~ 25; ~62 S. W. 1048;
Post v. Bur,qer a; Gohlke; 216 N. Y. 544, UL N. E. 351 ~ Polk v.
Western Berlcling Co.,_20 A. (2d} 845 (Pe1m.). In the latter·
case the court sai~; -.

''vVhen tlle employer' and ti1e etn!Jloyee lie re acc~pted the
provisions of the vV Mkrnen 's Compei1sa tioi1 Act ~ • *, their
relations became contractmil. • fl: • ~l"he coi1tract botmtl the
employee's dependents as well; and if they a1.-e e11titlecl to
compensation for his deatb it must be th1·otigh him i.1t1de1· that
contract .. ''
In the case of Bowman v. Shenandoah Silica Co., Claim Nop
137-381; ~led.ded October 24, 1952, we were confronted with
t!10 question of wl1etl1er bonefits payable to dependents upon
the denth of an employee from nccidental injury adsing· out
of and in the _course of the e:r:nployment should be computed
according- to the provisions of the A.ct in force at the time of
the accident or in accorchmce wit11 tlw provisions of tl1e Act
as in force at the time of th~ death. (Section 65-62, Oode of
1930., having been amended by Acts of 1952, substantially increasing· benefits to dependents}. We committed oui·selvesto tI1c rule that the rights of all parties under our Act were
:fixed as of the date of accident; tliat nll benefits under our Act
stemmed from the compcnsnble accident; that our Act is a
part of the contract of employment coming wi'.tliin the purview of the Act; that rig·hts under tl1is contract having been
:fi:x_ed as of the elate of the accident may not thereafter be,
enlarged or diminished by tlie Legislature~
.
To sustain its contention the carrier cites the·
page 70 ~ cases of: Thomas v. Industrial Com. (Wis.)_ iO N.
vV. (2d) 206;-Fortner v. Industrial Com. et al, (Ill.)
1.43 N. E, 845. Neither of these cases is in the least s1milat
to the case at bar. In the former, parents who operated a
business as partne1·s employed their un~mancipated son. They
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were denied the right to recover compensation for the son's
death in that employment on the sole basis that an employer
cannot he liable for compensation to himself. Compensation
was <lenie<l in the latter case on the finding of fact that the
claimant was not dependent upon her deceased son, either
wholly or in part. ~L1he Illinois court in the case of Keller v.
lndit,Strial Contmiss-ion et al, 350 Ill. 390, 183 N. E. 237, 240
~41, in referring to the lt'ortner Case sui<l:

'' In support of the fifth proposition the dependent in error
e.ites Po·rtner v. Inditstr-ial Uotn·mission, 312 Ill. 327, 143 N. E.
845, 846, 33 ·A. L. R. 583. That case gives no support to the
defendant in error's proposition.· In it the claimant was the
wife of the respondent and the deceased was their son. He
""as employed IJy his father and was killed by a fall from a
smokestack eighty-five feet high, the accident arising out of
and in the course of his employment. * • * In regard to the
partial dependency the court found thut the sum paid his
mother ($10 a week while his board <lid not cost her that
much and- paying for half her clothes under an arrangement
with her) did not bring the case within the Compensation Act
or authorize the judgment; that is, that she was not partially
dependent ·on him. It was found thut the claimant was dependent upon her husband for support anu. there was no evidence that he did not fulfill his legal obligation. The case
was thel'eforc decided entirely on the finding of fact that
Leona ] 1 ortner was not dependent upon her deceased son,
either wholly or in part. 'rhe opinion states that 'The substance of the judgment was that the husband, who was legally
bound to support his wife, and on whom she was a legal dependent, was to support her in another way by taking money
from him under the Compensation Act. rrbe insurance company was brought into the case in the circuit court, but the
legal liabiiity to make compensation, if there was any, was
the liability of James W. ] 1 ortner. There was no evidence
what the contract with the insumncc company was, but there
is no claim that it ,vas anything more than to inpage 71 ~ demnify If ortner to the extent of any legal liability.' That case, of course, was decided right. The
evidence showed that the_·wife was supported by her husband
in accordance with his legal obligation and was not dependent on her son, the deceased. There was therefore no basis
for au award, and the ease was not in any respect like the
present case except that the employer was the husband of the
claimant. In the former case the husband was supporting his
1

54

Supreme Court of Appeals of Virginia

wife, and she was not supported by her son and was not dependent on her son in any w·ay. * 8 *
"There is no principle of the common law hostile to the
right of a mother to the benefit of the provisions of the vV orkrnen 's Compensation .Act in case of the death of her son upon
whom she is dependent, caused by an accident occurring in
the cours.e of and arising out of his employment, and the right
is not affected by the fact that his employer, upon whom the
burden of making compensation rests, is her husband. Neither
is anything in the Fortner Case, supra, inconsistent with that
right.''
In support of their contention the carrier cites the case
of Miller v. Miller, 34 0. I. C. 173, where I, in a concurring
opinion, upon review, among other things, held that a widow
could not recover compensation for the death of her husband
killed in an industrial accident arising out of ·and in the course
of his employment by the wife. Stated differently, we held
that an employer cannot be liable for compensation to herself;
that a person could not be both plaintiff and defendant in the
same cause of action, and that the rule applied, regardless
of the character of the action, and even though such person
sues in one capacity and defends in another. This case was
rightly decided. Thomas v. Industrial Com., supra; 39 Am.
Jur., Section 8, page 857. But this case is not authority for
the carrier's contention. It is not in the least similar to the
case at bar.
The 1\7orkmen 's Compensation .Act is highly remedial. It is
a beneficent act intended to fill the economic need created by
the death of an employee and is to be liberally conpage 72 ~ strued. To deny the claimant the right to benefits
in the instant case woulcl violate the language as
·
well as the spirit and purpose of the Compensation Act.
The award of June 26, 1952, is vacated and set aside and an
award shall be entered in favor of Mrs. Martha Watkins
Glassco at the rate of $10.00 per week, beginning January 9,
1952, and continuing for the period of 300 weeks. The defendants will pay to the proper parties burial expenses not exceeding $150.00.
From the awa·rd there shall be deducted the sum of $350.00
which shall be paid to George E . .Allen, Jr., .Attorney at Law,
as renumeration for legal services rendered the claimant.
Nickels, Chairman, dissenting.
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The common law prevails unless modified by statute. The
]atter when in derogation of the common law is to be strictly
'3onstrued. It is my contention Virginia Code, Ch. 3, Section
55-35, providing inter alia, '' A married ,voman shall have the
right to acquire, hold, use, control and dispose of property
:as if she were unmarried and such power of use, control and
disposition shall apply to all property of a married woman
which has been acquired by her since April fourth, eighteen
hundred and seventy-seven, or shall hereafter acquired. * * • ''
And Section 55-36 providing inter aUa, '' A married woman
may contract and be contracted with and sue and be sued in
the same manner and with the same consequences as if she
were unmarried, whether the right or liability asserted by or
-against her shall have accrued heretofore or hereafter. • • • ''
have no application to the facts in the instant ca8e.
page 73 } The basis of a recovery under the Virginia ·workmen's Compensation Act is an accident. The statistical records of this department apd other States throughout the United States, show that over ninety per cent of all
accidents are caused by negligence of the employee. There
would be no recoverv for these accidents in the absence of the
provisions of the Act and the further fact the defense of contributory negligence is abrog·ated thereunder.
The rig·hts and liabilities between the employer and employee is based upon the common law relationship of master
to servant. Baker v. Nussman, 152 Va. 293. The basic element being supervisory control in reference to the means and
measures of performing the work. The so-called contract of
hire is a misnomer in the truly legal sense. It is used to define the scope of the duties which the employee is hired to dis-charge on behalf of the employer. In last analysis the relationship of employer to employee is the real basis of all rights
.and liabilities under the Act. There is no contract of an ex.press or implied conventional legal character. The scope of
the work, i. e., that for which the services of the employee
were expres~ly engag(?cl, or impliPd by what he is permitted
to do in addition by the acquiescence or indulgence of the employer, defines the duties within the status of employer to
-employee.
The in,iury by accident arises from some hazard emanating
from the disclmrge of the duties being performed and during
the time the employee is serving the employer. The basis
·of recovery assumes a mishap on the part of the employee
-from a hazard of the employment, whether due to his negligence, the negligence of a fellow servant, or the assumption
,of the risk. The vast majority of injuries by accident involve
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the human element of faulty action on the part of the injured
person. The injury does not flow from the alleged
page 74 ~ contract of hire which defines the scope of the employment. It flows from a faulty 01· negligent act
in performing the work. No employer would presumably employ a person to do a negligent act dertimental to both persons
an<l property. The claim is in re·ality of an ex delicto nature,
rather than ex contractu.
The legislative spirit enunciated in either of the foregoing
Rections is not broad enough under a strict interpretation to
authorize a wife to recover benefits from a husband, because
of an injury to a minor son, who was fatally injured while
working for his father. The reasoning in the case of Keister,.
Admr. v. Keister's Execittors, 123 Va. 157, does not in my
opinion from the standpoint of statutory interpretation authorize a wife to recover from her husband for the death of a
son fatally injured while working for the father.
It will~J!ot l;>e disputed the father was entitled to the services
of his· uuemancipated minor son. It was his legal duty to
support his entire family. The legal liability of the insurance
carrier was that of the father-employer. There is no legal
presumption of dependency on the part of the mother upon
the eamings of the deceased· son. The sums being spent by
t.he father to pay for the automobile purchased by the son are
treated as gifts; whereas, the funds so saved by the son from
an obligation primarily his own, are given the mother and
treated as contributions in a dependency claim. The father
would have had the funds spent on the car to expend on the
family, had he required the son to meet the obligation he
created. This method of :financing does not comport well ,vi th
the idea it was necessary for the son to contribute to the
mother because the father was not :financially able to do so.
In last analysis it does not appear that the cases cited in
the majority opinion, from other jurisdictions, and reasoning
employed, support the idea of liability of a huspage 75 ~ band to his wife, for the death of an unemancipated
minor son who was an employee of his father. It
is my opinion the provisions of the Virg·inia vVorkmen 's Comp~nsation Act do not authorize an award and that under general law the wife has no cause of action against her husband.
I am of the further opinion the finding of fact of June 26,
1952, and award entered thereupon on the same date are more
consistent in law and fact to the facts proven in this case, and
respectfully dissent from the majority :findings of fact and
conclusions of law.

William H. Glassco., et al v. Martha ·watkins Glassco.
page 76
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COMM:ON\YEALTH OF VIRGINIA.
Department of 'lv orkmen 's Compensation.
Richmond.

Claim No. 153-819 CWC-211945)
Case of V\lilliam S. Glassco.
·Accident: 1/9/52.
NOTICE OF A 'WARD.
Date December 30, 1952.
To Mr. "\Villiam H. Glassco George E. Allen, Jr., At( Employer)
torney R
Mutual Bi1ilding
Route #6, Box 75-A
Richmond, Virginia
. Richmond, Virginia
and Mrs. :Martha vYatkins
Glassco
Route #6, Box 75-A
Richmond, Virginia

May, May, vVilliams and Garrett, R
Attornevs at Law
Mutual ·Building
Richmond, Virginia

and Employers Liability Assurance Corporation (Insurance
Carrier),
State-Planters Bank Building,
Richmoncl, Virginia.
You are hereby notified that a Review was held in the above
styled case befo1:e the Full Commission at Richmond, Virginia
on November 10, 1952, and a decision rendered December 30,
1952 by Nuckols, Commissioner, (Nickels, Chairman dissenting) directing that the award of June 26, 1952 be set aside and
an award entered in favor of the claimant as follows:
$10.00 per week to :Mrs. Martha "\Vatkins Glassco, beginning January 9, 1952, and continuing for the period of 300
·weeks on account of 50% dependency.
The defendants will pay to the proper parties burial expenses not exceeding $150.00.
The sum of $350.00 shall be deducted from the above compensation awarded and paid to .Attorney George E. Allen, Jr.,
for legal services rendered the claimant.
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INDUSTRIAL COMMISSION OF VIRGINIA.
/s/ vV. H. NICKELS, JR., Chairman.
ATTEST:
/s/ W. F. BURSEY, Secretary.
page 77
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I, "\V. F. Bursey, Secretary, Industrial Commission of Virginia, do hereby certify that the foregoing, according to the records of this office, is a true and correct copy of statement of Findings of Fac:t, Conclusions of
Law and other matters pertinent to the questions at issue in
Claim No. 153-819, vVilliam S. Glassco (Deceased), Employee,
:Mrs. :Martha ·watkins Glassco (Mother), Claimant v. William
H. Glassco, Employer, and Employers Liability Assurance
Corporation, Insurance Carrier.
I further ce1:tify that coimseJ representing the Claimant had
notice that the employer and insurance carrier would request
the Secretary of the Industrial Commission of Virginia to
fumish certified copy of the record for the purpose of an appeal to the Supreme .Court of Appeals of Virginia. Furthermore, in requesting that the evidence be certified, counsel representing the employer and insurance carrier advised the
Secretary of the Industrial Commission of Virginia that be
·would allege in his petition to the Supreme Court of Appeals
that the award of the Industrial Commission of Virginia is
wholly unsupported by the evidence.
I further certify that, as evidenced by U.S. Postal Registry
Return Receipt Card, counsel representing the claimant received, under date of December 31, 1952, copy of the award
of the Industrial Commission of Virginia, dated December
30, 1952.
Given under mv hand and the seal of the Industrial Commission of Virginia this the 8 day of January, 1953.
(Seal)

W. F. BUR.SEY,
Secretary, Industrial Commission of
Virginia .
.A Copy-Teste :

H. G. TURNER, Clerk.
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