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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF SUFFOLK
VERNITA I. MCMAHON, | '
Plaintiff,

v. MOTION FOR JUDGMENT

LINWOOD LEE WELLS
Route 3, Box 24
Ssmithfield, Virginia,

Wt Y N Wt sl Nl P il P Nl St

Defendant.

Plaintiff,.Vernita I. McMahon, moves the Honorable Judge
‘of the Circuit Court of the City of Suffolk, Virginia, for a
judgrent and award of execution against the defendant, Linwood
lee Wells, for the sum of FIFTY THOUSAND DOLLARS ($50,000.00),
with interest, from the 26th day of August, 1973, which sum of
money is due from thé defendant to the ﬁhdersigned plaintiff,
for this, to-wit:

1. That on the 2€th day of August, 1973, the decfendant,
Linwood Lee Wells, owned, éperated and controlled a motor vehicle
on Bennetts Pasture Road near it's interéection with Driver Lane
in the City of.Suffolk, Virginia.

2. That on the 26th day of August, 1978, the plaintiff,
Vernita I..McMéhon, Qas lawfully and properly operating and
controlling a motor vehicle on Bennetts Pasture Road near it's
intersection with Driver Lane in the City of Suffolk, Virginia.

3. That as a result of the negligence of the gefendant,
Linwood Lee Wells, in the ownership, operation and control of his
motor vehiéle, the plaintiff's motor vehicle was struck a violent
blow, as a result of which, the plaintiff was caused to sustain
serious and permanent injuries.

4. That as a résult of said serious and permanent.
injuries, plaintiff was caused to suffer, and she will in the

future be caused to suffer great vhysical pain and mental anguish.

1



S.A That plaintiff'was caused to expend, and she will in
the future be caused to expend large sums of money in an endeavor
to be healed and cured of said injuries.

6. That plaintiff was caused to lose, and she will in
the future be caused to lose iarge sums of money which she
- otherwise would havé earned.

7. That pléintiff was caused to be unable, and she will

"in the future be unable to perform her necessary and lawful

affairs.
VERNITA XI. MCMAHON

By

0f Counsel

Michael J. Blachman, Esq.
BANGEL, BANGEL & BIANGEL
Law Building

Portsmouth, Virginia 23704



vmc:'mu: IN THE CIRCUIT COURT OF THE CITY OF SUFFOLK

VERNITA I. McMAHON, .
i plamuff,'

v.. L L LAW DOCKET NO.
LINWOOD LEE WELLS, o

Defendant.
-

ANSWER AND GROUNDS OF DEFENSE

. NOW COMES the defendant,rLanOod Lee WEI]s, and for his separate
_ Answer and Grounds of Defense to the Motion for Judgment exhibited against
him, states as follows:

1. This defendantsvaemits the ellegatlens contained in paragraph 1.

: 2. This defendant denies‘the allegations contained in paragrsphs

-;2 snd 3 of the Motion for Judgment.
‘ :‘3 This defendant is uninformed as to the allegations contained in
?i paragraphs 4, 5, 6 and 7 of the Motion for Judgment and callq for strict

- proof thereof.

:T:i;d. That the plaintiff was guilty of negligence which proximately caused

‘or csntributed to the accident.

5. This accident was caused solely by the negligence of the plaintiff.

.+ 6. This defendant denies that he is indebted to plaintiff in any sum |

of money whatsoever.

T ‘This‘defendant'ls'noe adVised as to the injuries alleged by the

:' RS

plainttff or the expenses or losses alleged and in the event any duty,

fobligation or liability may, later evolve upor this defendant, this defendant |

. demands strict proof of the plaintiff with tespect to the elleged injuries,
losses or expenses incurred.

| 8.  This defendant reserves the right to amend his Answer and file
additlonal pleadlngs and rely;upon any and all defenses which may develup at,

be£0te. or during the trial, or be'justified By.the evidence presented.




L LINWOOD LER WELLS

By e
Of Counsel

ALLEN J. GORDON, p.d.

S P 0. Box 13136
- ' Chesapeake, Virginia 273325
% : . .

I hereby certify that a copy of the Fforegoing Answer and Grounds of
Defense wis mailed to Michoel J. Blachman, Esquive, Post Ollice Box 760,

Portsmouth, Virginia 23705, this 20th day or December, 1979,

Atlen J. Cordon




VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF SUFFOLK
VERNITA I. MCMAHON,

A Plaintiff
vs Law Docket No. L-256-79

LINWOOD LEE WELLS,

Defendant

JUDGMENT ORDER

IT APPEARING that on the 16th day of July, 1980, the jury
returned a verdict in favor of the plaintiff, Vernita I.

McMahon against the defendant, Linwood Lee Wells, and assessed

‘her damages at Forty-five Thousand ($45,000.00) Dollars;

It further appearing to the Court that the defendant,
Linwood Lee Wells' post-trial motion to set aside the verdict
as contrary to the law and evidence should be overruled;

THEREFORE, it is ADJUDGED and ORDERED that the defehdant,
Linwood Lee Wells' motion to set aside the verdict is hereby

overruled;




lf It is further ADJUDGED and ORDERED that judgment be
| entered in favor of the plaintiff, Vernita I..McMahon against

the défendant, Linwood Lee Wells in the amount of Forty-five

Thousand ($45,000.00) Dollars and costs; to which action of the Court

’ the defendant excepts.

ENTER: this Zﬁb day of 06-704“2

1980.

S /Tgy/v_,;/l Do ol A—Jlm/;(("/lmfj’gl

Ml {. Bt o

LAW orFrices
(GEL. BANGEL & BANGEL p.d.

ORTEMOUTH, VIAGINIA
SEEN AND OBJECTED TO

A TRUE COPY, TESTE:

!
i GLORIA.H. MOEGAN, CLERE
J', . ..

By &LL“AQ’DO C. '

V), 7

(o p)
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VIRCINIA: IN THE CIRCUIT COURT OF THE CITY OF SUFFOLK

VERNITA J. McMAHON,
Plaiontilf

vs. " AT LAW NO. 1~256-79

LINWOOD LEE WELLS,
De lendant

NOTICE O¥F APPﬁAL

Now comes the defendint, Linwood Lee Wells, by counsel, -and
pursuant to Rule 5:6 of the Rules of the Supreme Court of Virvginia, files
herewith this Notice of Appeal to the Supreme Court ol Virgini. from Ehe
Order of this Court enteriuny judgment against him on the 14th Jay of October,
1980, in favor of the plainti(f, Vernita I. McMahon.

Transcripts of the testimouny und'bthcr incidents of Lthe case
will be hereafter filed.

LINWOOD LEE WELLS

By

(Tf CQ unse l“

Allen J. Gordon, p.d.
GORDON & BROWN

P. 0. Box 13336
Chesapeake, Virginia 23325

I hereby certify that on the 12th day of November, 1980 a true
copy of the fqregoiug Notice of Appeal was mailed to Michacl J. Blackman,

coumsel for the plaintiri, %05 Court Street, Portsmouth, Virginia.

“Allen J. Gordon
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Nedjesk
Q State your name, please, sir.

A Robert lLaon Glover, Jr.

- = - COURT ‘REPOBTI!RS, INC. ~ NORFOLK, VIRGINIA
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Vicginia.

inspector for the Engineering Division.

sir?

collisions prior to August 26th, 19782

did you have occasion to investigate a motor vehicle collision A

which occurred on August 26th, 1978, in the City of Suffolk?

»

> © P ©

Q.

» © P P >

e

A

> ® » ®

Q

Where do you reside, sir?

| And in what capacity?

601 Hunter Court, virginia Beach,

Ara you employed, Mr. Glover?

Yes, sir, by the City of Virginia Beach
I am an engineer or construction
Oon August 26th, 1978, ware you employed

Yes, sir.

Where was that?

City of Suffolk.'

And in what capacity?
Police Officer.

And had you investigated motor vehicle

Yes, sir.
How long had you been a police officer?
Total or in the City of Suffolk? |
Well, total, sir.
Okay. Two years.

Okay. Now, I ask you, Officer Glover,

COURT REPORTERS, INC. — NORFOLK, VIRGINIA - 9
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~accident occurrgd and back to the intersection how is it

Robert L. Glover, Jr. - Direct 6

A Yes, sir.
o And where did this accident occur, gir?
A On Route 627 a hundred and fifty feet

north of Route 629, that is Beannettk Pasture Road; a hﬁndred

and fifty feet north of Driver Lane.
o " All right. When you say Driver Lans,

is that also Sleepy Hole Road; o}gg
A Yes, sir. That is the west side.

Y Okay. Now, at the point where this

accident -- well, how many lanes of travel are there?

A Two.

Q Which diregtiogAdoes that road ;un?
A North-éouth.f

Q And how -- at the point whére this

marked as far as lines for passing and not passing?

A Okay. There is passing vehicles in
-- northbound lane are marked passing sone. Is -- in their

lane they have dotted lines.

o ~ Okay. And what about southbound, sir?
A Southbound at that time was no passing
0 officq:, -~ I keep calling you Officer

I'm sorry. Mr. Glover, I ask you if you can identify this .

picture, sir.
A Yes, sir. This is Shoulders Hill

COURT REPORTERS, INC. = NORFOLK, VIRGINIA . 10
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1 |iRoad.
. 2 [} _8houlders Hill or Bennett's Pasture?
3 A Bennett's Pasture. I'm sorry.
) ) | Thexe is nn‘intcrucction here. 1Is that
hat you are ialking shout, Driver Lane and Sl..py Hole Road,'
> Eir? | ' ‘ “
6 A Yes, sir. This is Driver Lane. Sleepy

flole Road is on the west side.

; o kK

s Nk

L (Whereupor; the aforementioned photograph
was received in evidence and marked for
identification as Plaintiff's Exhibit

Nuitbar Ons.) -
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: Robert L. Glover, Jr. - Direct ' 8

10

n

12

13

14

15

16

17

18

19

21

22

24

25

skskok

[} officer, the picture here is of Bennett’

Pasture Road; is that correct, sir?

A Yes, sir.

Q What is the road right here?

A This road here to the east is Driver
Lane. )

o All right, If the picture showed it

over on the west that would be Sleepy Hole Road.
A Yes, sir. You can see where it
divides right at the intersection of Sleepy Hole Road.
is thia”bictnte looking north?
A Yes, sir, it is.
Q And the acceident happened a hundred an&

fifty feet, I think you said, north of this intersection; --

A. Yes, sir.
Q -- i3 that correct?
A Yes, sir. It did.

%

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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Robert L. Glover, Jr. - Direct 9
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Qe And what is the speed limit out here,
sir? .
A Pifty-five miles an hour.v
1Y Okay. Pine. You may take the atand

again, sir. Thank you.

(Wwhereupon, the witness resumed his ‘

seat on the witnes# stand.)

BY MR. BLACHMAN:

Q Are there any obstructions out there

to block any views of anybedy, --

A No, sir.
o -~ of any of the drivers?
Okay. From where the accident occurred

south back how far back can you see is the road straight?

A Estimate four to five hundred feet.

0 Okay. What about forward, going
northbound?

A " Another five to seven hundred feet.

Q Okay. Now, were the roads dry at the
time?

A Yes, sir, it was.

(1} Now, when you arrived -- what time did

you arrive on the scene, sir?

A I arrived on the scene at, okay, at

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 13
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3:50 a.m,

1) Okay. At what time did you get the
call?

A The call came in when I called the
dispatcher at threa-thirty. .

o Wo you able to -- when you arrivad,
Tu:o you able to ascertain names of the vehicles or parties
that were operating vehicles? o

' A Yes, sir. I aid,

0 All rtth.. And would you tell us the
hames of the operators of the two vehicles.

A Okay . .Ono operator of a 1978 Forad,
kwo-door sedan, license number LTT-192, that was '78, Virginia,
qu Mrs. Vernita MoMahon and the other operator of a 1978

[hmolot station wagon, license number CAM-457, Virginia,
perator was Mr. Linwood lLee Wells.
(1} Now, where ware the vehicles located on

Four arrival, .1:77

A Okay. The vehicles were still located
fn the traffic lane.

Q That would be the north or southbound
umo?

A Northbound lanes.

v All right. MNow, 4did -- when you

frrived was there any distance between the two vehicles?

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 14 .
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Rbbert L. Glover, Jr. = Direct 1l

P

A

thirty feet.

» ® »

on my diagram, which was Mr. Linwood Wells. The skid marks
were located about thirty feet behind his vehicle and were

approximately fifty-five-and-a-half feet long.

o

vehicles -- two pictures and ask you if you can identify

tpose vehicles.

A

Q
A
o

as far as the damage to the rear?

A

Yes, air. There was about twenty,

Were there any skid marks, sir?
Yes, sir, there were.
And from whose vehicle?

Okay. It was from vehicle number two

Okay. Now, I show you these two

Y.s,'oir. This is a Ford Fairmont.
Okay. Is that Mrs. McMahon's vehicle?
Yes, sir.

Is thae how it appeared on yohr arrival

Yes, sir.

¥k sk

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 15
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sir?

(Wwhereupon, the aforementioned .
photographs were received in evidence
and marked for identification as
Plaintiff's Exhibit Number Two.)

MR. GORDON: Both of them are going

to be the same exhibit, Your Honor?

THE éOUR!:A Yes, sir.

-— — i =

¥kok

ok ok ok

Q , where is the damage to this vehicle,

A It is to the left rear side. Well,

COURT REPORTERS, INC. — NORFOLK, VIRGINIA tﬁ




Robert L. Glover, Jr. - Direct 13
m=

i. actually it is the entire rear but the heavily damaged part is |

2 || the left rear side.
3 | e And what does it show, sir?

4 A Shows damage to ‘the bumper and left

5 || rear section lights.

¢ Q. - Are the lights knocked out --
7 A Yes, sir, it is, -~

8 o -=- or the --

? A -~ the lenses.

0 | Q‘ -- lenses?

n A Yes, sir.

12 Q

Where does:it:ishow the bumper and

1B || fender? ' '

4 A The buhéor is below the level of the
- 15 || car on the 1o££-hand side. | | | |

16 i Q Let's ses if they have any quostions..'
17 I think you can have a qoat up there, Mr. Glover, and wait for

18 | a while for them to look at it. | l

2 , (Whereupon, the witness resumed his
21 sesat on the witness stand.)

22 | |

23 || BY MR, BLACHMAN:

24

25 o | Now, Officer, d4id you -- yéu made an

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 17




: ' Robert L. Glover, Jr. - Direct 14

1|| ynvestigation, did you not, sir?

2 A Yes, sir.

3 | Q Uhou you arrivod on the scene were
4| mrs. McMahon's hasard lightl or flashers on or off, sir?

5 A on.
' Okay. Were her front lights on or off?

Front lights were on.

Q
A

8 | 2 What is that?
A Her front lights were on also.
o

10 Okay. - Now, did you have an occasionrtﬁ

| gpeak to Mr. Wells at the scems of the collision, sir?
2 A Yes, sir. I did.
B 1) . And did you ask him anything about

U | the speed at the time of impact?

15 L Yes, sir. I aid. Co
16 Q And what did he tell you, sir?
7 A His original statement was fifty miles

1 . .
8 an hour. I again interviewed him where he gstated that his
19 speed was thirty-five miles an hour. And again in an

2 interview, making sure everything was correct before I left

21 [ the scene, he stated his spsed was thirty miles an hour.

2? Q All these were made while you were at
B the scene of the collision, sir?

u A Yes, sir.

% 0 Now, did he tell you anything about

COURT REPORTERS, INC. — NORFOLK, VIRGINIA !
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' Robert L. Glover, Jr. - Direct 15

whers he was coming from or where he was going?
A - He stated he was going £ishing.

1) okay. And, wien you were talking to

him, did yoﬁ notice any type of odor of anything?

A Yes, sir. V¥hen I was talking to the

gentleman, I observed or I noticed an odor of alcohol.

However, the odor of alcohol wasn't as strong to warrant any

investigation of driving under the influence.

interview him dpring the investigation about drinking prior to

o —— T -

Lt ot S

I did, hooner'|

|

COURT REPORTERS, INC. = NORFOLK, VIRGINIA
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Robert L. Glover, Jr. - Direct 19

Rk

Q Officer, I have one other question for

you, sir. Did you ascertain if there werae any witnesses,
other than the two parties to the accident?

| A . Yes, sir. I did. The only other
witnesses I had to it were ~-- desides the operators of the
vehicles was a passenger'ih Mr. Wells' car and a pedestrian,
which was Mrs. McMahon's son.

Q And the person in his car was, 1 believs,

Mr. Stringfield. 1Is that correct, sir?

¥ N - I don't have the name.

MR. BLACHMAN: Thank you, sir.
Answer Mr. Gordon's questions.
CROSS-EXAMINATION

BY MR. GORDON:

COURT REPORTERS, INC. — NORFOLK, VIRGINIA ' zo
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‘Robert L. Glover, Jr. - Cross 20
1} Officer, let me ask you when you
arrived at the accident scene I assume as is normally expected
the first thing you do is 1nqqiro of injuries of anybody, did

you not?
A Yes, sir.
0. " In fact had you had any training in

treating people with injuries?

A Yas, éir. I have.
o What extent?
A Emergency Medical Technology Instructor

for the State of Virginia.

(] All right. Naw; did you inquire of eth
of the drivers and the passoige: in the éar whethexr they were |
injuread? |

| Y Yes, sir, I did.
1} Wha£ did the plaintiff, Mrs. ﬁcMahon,

tell you with regard to injuries?

A At that time there were no injuries
stated. I advised, however, at that time if there were any
injuries do not hesitate to bovsoon by a physician.

0 All right. At that time you did
inqgitp and they told you they were not injured; is that
riqhﬁ? ‘ '

A That's right..

Q Let me go back, if I can, again to the

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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Rob L, Glov - — 21
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B R B B

accident scene. Actually do you know the spead the vehicles
were going at the time of the impact? I know bafore you said
at the time of the acecident.

A - At the time of impact itself? When I
agsked how fast they wers going they stated -~

0 That was before the accident.

A Right actually at the collision no, sirr
T cannot state how fast they were going.

o All right. So'you just asked the speed

they were doing before the accident. 1Isn't that true?

A Yes, sir.

Q And they gave you that speed.

A Yes, sir. |
Q Now, Officer, I have another picture.

MR. GORDON: Have you seen iti,
Mizhael?
MR, BLACHMAN: I don't know.

Is that the same car?
BY MR. GORDON:
Q Officer, the damage to the cars were

such that each of them were able to drive their vehicles away

from the accident scene I take it.

COURT REPORTERS, INC. — NORFOLK, VIRGINIA %




10
n
12
13
7
15
16

R7/
18

19

R~ T

Robert L. Glover, Jr. - Cross S 22
A Yes, sir.

N In fact the only damage to the lady's
car was the fact that the bumper was magshed in and the
supporting piece to the left side of the bumper was down, the
dupporting arm, and the lighﬁg were -~ the tear-iights e~ the’
lenses of the lights were knoeckaed out, not the lights but
the lenses. 1Isn't that true?

A Yes, sir.
Q Wag there any evidence of any great

impact, ‘anything there that you --

MR. BLACHMAN: Judge, I think
that is a conclusion for the jury to draw
one way or the other. The evidence speaks

for itself.
BY MR. GORDON:

Q Is this a picture of her car that was
taken about the evening of the accident itself?
A Yes, sir.

Q All right.

MR. GORDON: Your Honor, I would

offer that.

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 23




. _ Robart L. Glover, Jr. - Cross 23 | -
! THE CLERK: I will take it.
2 THE COURT: That would be
3 défendant'a exhibit one.
‘ THE CLERK: Yes, sir.
5 (Whereupon, the aforementioned
6 photograph was received in eyidence
and marked for identification as
7 Defendant's Exhibit Number One.)
8 BY MR, GORDCN:
9
10 o You didn't find any defact with
' lreferance to either of the vehicles, did you?
12 A No, sir.
» Q And you didn't find iny defects with
“ llreference to aither of the drivers, did you?
18 A No, gir.
16 Q : And as far as you could ascertain -~
W and this is the picture - was the picture referred to taken the
18 night of the accident of the vshicle, -- each of the drivers
19 were capable of operating a vehicle -~
» A Yas, sir.
2 Q ~-- and had no problems in that regard.
2 A No, sir, not at all, not that I
observed. |
u 0 What size shoulders are there on the .
% ﬁoad of Bennett's Pasture Road?
COURT REPORTERS, INC. —~ NORFOLK, VIRGINIA 24




Robert L. Glover, Jr. - Cross
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A Size of the shoulders?
Qo Yas, sir.
3 Well, the width of the rocad that Y

feet. So I would say that was fifteen-and-a-half feet,

about seven foot each shoulder.
the roadway?

about eleven foot sach lane.

Q What was the makeup of the roadway,
the material? |

it was standard S-5 surface, asphalt surface.

4} All right. Now, the direction they

ware coming was there a broken line or solid line?

the ornosite direction what condition of the roadway --

measured was twenty-two-and-a-half feet; from ditch to ditch,

from your east to west the width was approximately thirty-eigh¢

Q And the roadway itself, each lane of

A Each lane of the roadway, the total,

o And was the rcadway level at that point
in time?
A Yes, sir, basically.

A Okay. As far as material was concerned

A There was a broken line, passing lane.
Q Passing? |

A Yes, sir.

Q | The direction the vehicles goinqg in

- 24

—-W

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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Robert L. Glover, Jr. ~ Cross 25

A They had a solid line. And it was the

sama condition as far as asphalt surface.

(1} pid you see each of the parties walking?
A Yas, sir, I daid.
Q 'Did the plaintiff, Mrs. McMahon, appear

to be able to walk all righg?
A Yes, sir, at that time.

Q All right. Did she appear to have any

difficulty getting around?

A No, sir, not raeally, ~-

1) All right.

A -- that I can recall.

Q " . I take it Mr. Wells could walk okay. -

A Sobriety was fine. Yes, sir.

Q And he had no difficulty in getting
around.

A No, sir,

i I am speaking also of physically -

A Yes, sir.

o == with both of them.

A Yes, sirx.

Qe I take it that the damage on the other

vehicle was commensurate with wa«:theé..pictures show what the
damage was to this vehiclas.

A Pardon me?

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 26




—— Robert L. Glover, Jr. - Cross :

1 Q I mean there was similar type damage to

2 |gach vehicle. One was the front; one was the rear.

3 : A Yes, sir.

4

5 MR. GORDON: Thank you, sir. That's
6 all,

7

8 REDTRECT~EXAMINATION

9

10 |py MR. BLACHMAN:

n
12 13 One other questiori, Officer. How fast
B ||did the plaintiff, Mrs. McMahon, tell you she was going at

W4 || impact?

15 , A She stated that she was traveling at

16 .i:hirty miles an hour.
7

18 MR. BLACHMAN: Thank you, sir.

19 '

2 ' RECROSS~-EXAMINATION

2

22 |l By MR. GORDON:

3

2 Q She said that was bafore impact, was
25

it not, when you asked her how fast she was going before?

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 2‘7
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A

At that time, yes, sir.

27

I as)kXed her

how fast she was going before the accident occurred. ' One

stated fifty miles an hour; the other stated thirty miles an

hour.

kg
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Q ﬁ%éﬁ'é your question phrased in how
fagt you were going pri&i to imp#ct or before -- how fast you
were going prior to thé'ncqidcnt? Isn't that what you asked?

A 31 asked what -- at the time my standard
cuestions were how fagt were you going at the time of the
accident. That is my;pxact phrase I used in almostAevery -
at that time I got a statement from Mr. Wells fifty miles an
hour and from Mrs. McMahon I got thirty miles an hour.

. Q Do you know if they meant that to be
at the time they were going before the accident, the avents
leading up to when the acrcident happened, or how fast they
were going at the time of the collision?

A ' . At this time I can't actually speak for

ther what they thought.

ko
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John McMahon - Direct 65

Q Johnny, how are you this morning?
A okay .
Q Okay. Lean forward now so everybody can

hear you all right.

Stats your name, please.

A John McMahon.

Q okay, Johnny. And how old are you son?
A Seventean.

Q And where do you live now?

A 555 Adams Drive in Newport News.

Q And with whom do you live?

A My daddy.

Q Okay. Do you work, Johnny?

A No, sir.

o Now, on August 26th of 1978 where did --

with whom did you live?

A My mother and father.
0 And was that in Suffolk in Nansemond
Shores?
A Yes, sir.
e Okay. Now, do you racall witnessing an

accident that your mother was involved in earlier that
morning of the 26th of August?
A Yes, sir.

Q Now, that previous night or that Friday

————— e e e
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John McMahon - Direct - 66

1 | night, which would have been the 25th, where had you been?

2 W At the Plaza Roller Rink in Portsmouth.
3 : o . Now, how did you get there?

4 A My mother took me.

5 Q Did you havé any arrangements on how you

6 | were to get home?
7 A Yes, ma'am. I mean yes, sir. She was

8 | going to come pick me up at twelve.

9 o Now, you would have been 15 at that time:
101 or 16.

n A Fifteen.

12 Q You, I presume, didn't have a driver's

1B || 1icense either.

u A No, sir.

15 Do you havea one now?

Qo
16 A Yes, sir.
LY 1} And did you stay at the Plaza Roller

18 || Rink until twelve?

19 A Yas, sir.

2 | Q And at twelve o'clock was your mother
21 || there?

2 A No, sir.

B Q And Aid you wait any period of time for
4 |[ hex? |
2 A Yes, sir. I waited about forty-five
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. John McMahon - Diract 67
minutes after twelve.
Q Now, where did you wait, Johnny?
A gitting out front and on the side on the
gidewalk.
Q Why didn't you wait inside?
A Bacause the place was closed.
1} They close at twelve?
A Yes, sir.
Q pid you have any money with you?
A No, sir.
Q At quarter-to-one what did you do then?
You said you had waited forty-five minutes.
A Started wglkinq home.
Q All right. Why?
A That is the only way I had to get home.
Q pid you know anybody thaﬁ lived in that
area that.perhaps you could go see to‘use the phone or
anything like that? ‘
A No, sir.
| Q Now, you say you started walking home.
Where did you go? What route did you take?
A Straight down Portsmouth Boulevard until
you get to that road --
Q Bennett's Pasture Road?
A .Yas. -~ Bennett's Pa#ture Road and thon'
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John McMahon - Direct 68

walked down, straight down that a couple of miles.
Q Is the entrance to your house or
subdivision you lived in off of Bennett's Pasﬁurg Road?
A Yes, sir. :

Q Now, .did you cross -- do you know where
SIery Hole Road and Driver Lane is as where they intersect

Bennett's Pasture Road?

A Yes, sir.

Q pid you.crosa that?

A Yes, sir.

0 And did it come a point in time that you

saw some headlights coming along?

A Yes, sir.

Q aAll right. And do you remember approximai
how far you Qnro beyond this intersection of Sleepy Hole Roﬁd
and Bennett's Pasture Road when you noticed these headlights?

A- ‘ Say approximately about two hundred feet
from the intersection.

Q All right. Now, where were you? Were
you on the road or where?

A I was on the side, on the shoulder.

0 all right. And when you saw -- and about
what time was this that you saw these headlights?

A _ About three o'clock.

Q That would be in the morning.

tel
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John McMahon ~ Direct : 69!

! A Yes, sir _

2 1} Now, when you saw these headlights what |
3 di:d you do?

p) : A Turned around to see what it was that was
5 coming.

6 o pid 1‘rou at first recognize the car?

7 A Not at first, no, sir.

8 Q Now, did you see any signals ‘eventually

9 come on this car?‘

10 A Yes, sir. 8he had the turn signal on ahd

n || them ==

12 Q What -~ you say turn signal. What do you
13 || mean by that?

1 | A Right~hand turn signal.
5 o Is that by the electric blinker or by

16 | hand, by arm?

7 A . That is by hand.

18 Qo I mean you say you saw the signal.

19

2 MR. GORDON: Well, he is your witness.
21 : Now you have got the wrong answer. And I object,
2 Your Honor. | |
23 MR. BLACHMAN: Judge, I don't understand
2 |l what he is saying.

25 MR. GORDON: It is obvious. He said he
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saw a turn signal by hand.

MR, BLACHMAN: He indicated by his

hand that it was ~--
MR. GORDON: All right. I think the

record speaks for itself. I may have the court

reporter read it back.
MR. BLACHMAN: If she can show his

motion of his hand like she was putting:on a turn

signal, Mr. Gorxdon, ~--

THE COURT; All right. Go ahead.

3Y MR. BLACHMAN:

Q Did you see a signal on the car?
A Yes, sir.
Qe And how -~ what was the signal?
A It was a right-hand turn signal.
Q where did you see the signal?
A On the car when she got right past the
intersection. |
' Q Was the signal by way of electric

blinker or was it by way of an arm?
A Blectric signal.

[  All right. Now, did you see another

vehicle at that time?
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- let's see -- about a hundrod feet behind her; maybe more than

were on 1t;

John McMahon ~ Direct

A Yes, sir.
() And vas that -- where was that car?
A I would say it was about a couple --

that.
o Now, when you say -- all right. Now,
what direction were these -- were these cars conming away

from you or towards you?

A Towards me.

Q And wvas ther§ any traffic coming the
other way? |

A No, sir.

Q And would this traffic have been on the

sane side of the street that you were on, that is the two
cars that you saw?

A : Yes, sir. _

Q Did you ultimately realize who the first
vehicle was, whose car that was?

A After I h§d q1anced at it for a while
then I noticed it was my mother's car.

Q How did you know it was your mother's
car? |

A Because of the CB antenna and the headlig

Q Did you notice at any other tiwme or --

hts
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scratch that. Did you notice if the lead car or what turned
2 | out to be your mother's car ever gave any other type of

3 || signal?

4 A She had her flashers. After her turn

5 signal then both of her lights started blinking on and off.
6 ) Both of her lights. You mean the turn

7 || signals down on the front of the car?

8 | A Yes, sir. |

9 Q Now, was there a collision that ultimately|
0 | occurred between the two vehicles? An accident occurred. |
n A | Yes, sir,

12 e . Now, when the accident occurred, were
13 you -- where wc;a you in regards to your mother's car?

" A In front of it. |

15 Q ' Okay. And can you tell us approximately

16 || how far in front of it you were?

7 A I would say about five foot.

18 Q ) Five feet. ogay.

R A Five feet.

2 0 And at the time of the accident, at the

2 time of impact can you approximate for us how fast your motherx

22

was going?
23 A I would say about thirty, forty miles an
24 lhour. |
2% ) Okay. Now, at the time of impact did you
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hear any brakes coming from the vehicle that struck your

mother's car?

A Yes, sir.

e And was the operator -- did you subsequent
ascertain that the operator of that car was Mr. Wells, who is
gitting over here at the other_table?

A Yes, sir. 

[} Now, was your mother's car knocked
forward?

A Yes, sir.

e Can you tell us, if you can, approximatels
how far?

A I would say between.eighty and a hundred -
feet.

Q okay. Did the vehicles subsequeht to

impact come to a stop?
A Yes, sir.
Q And after both vehicles had come to a

gtop, did either party move their vehicle before the police

came?
A Yes, sir.
Q And who moved their vehicle and where?
A Linwood Wells moved his car up right

behind my mamma's car.
Q And, after the accident, did you talk to

I

-

COURT REPORTERS, INC., — NORFOLK, VIRGINIA

39



John McMahon - Direct 74

1 || your mother?

2 A “ Yes, sir.

3 : Q " pid you get in the 6ar, or just what did
41l you do? | |

5 A wall,‘I ran around -- I ran to the side

6 || first; tried to open that door. It was locked. So I ran
7 | back around to the side she was at and asked her if she was

8 all right. She said she was all right. She thought so.

9| she was all right. And --

10 Q Did you get into the car?

n A Yes, sir.

12 a And what 4id you do or try to do?

L A I got on the CB and tried to get help on

4 || the CB.

B And were you able to?

16 No, sir.

7 And what did you do?

» P O

8 Walked down to Driver Lane, a phone, and ‘

1 || salled the police.

1) And did you come back?
21 A Yes, sir.
2 Q Were the police there when you got back?
A A Yes, sir.

0 Prom the accident, after the police

25 investigated, where 4id you and your mother go?
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1 A Homa.

2 | Q- ~ Okay. And when did your mother first, if
3 || ever, start complaining of any problems?
4 # Well, it was that next day that she -- I
5| got up and she was still laying in bed. I went outside and
6 | came back out -- came back. And it was just like three
71l o'clock in the afterncon. And she was ;aying down in bed.
8 || she doesn't usually lay down in bed during the say.
9 - Q ‘This would have been Saturday; is that
10} correct? | |

n A Yes, sir.

12 o - And 4id she continue to seem to have

B | problems from that time on?

LN (I A Yes, sir.

15 ) Now, I believe your parents separated

16 approximately a couple of weeks. after this accidont. Is that

7 1 correct?.

18 A Yes, sir;

19 Q and your father left the home.

2 R, Yes, sir. |

2 Q And so it was you and your mother there

22 for a while; is that correct?
A Yes, sir.

Q After the accident did your mother spend

25 a lot of time in pbed, or did she go about her normal duties,
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1 ‘ .
or just what, sir?.
2
A Lot of time in bed.
3
o came a time when she went into the
4
hospital; is that correct?
5
A Yes8 ., B'iro
6
Q And do you know when she went in as an
7 .
inpatient in the middle of September =- do you know what that
8 A , .
was for?
9
A T think it was for pancreatitis. I think.
10
o Okay. For something with her gtomach; is
n '
that right?
12
A Yes, sir.
13 '
0 In fact 4id you -~ well, you weren't
4
"driving at that time.
15
: A No, sir.
16 . ,
' 1Y pid you-all have any help around the
177 ~ o
house?
18
A Yas, sir.
19 :
Q Okay. Who was that?
20 ‘
A Mrs. Gooch.
2
Q Anybody else?
A And her daughter.
yX]
Q Okay. Johnny, answer Mr. Gordon's
guescione.
25 '
CROSS-'-EXAMINATION
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John McMahon ~ Cross 77 )

1 BY MR, GORDON:.

3 \ Q Johnny, as a matter of fact, your mamma

4 || was in suéh pain for a period of two,'three days before she

5 || went to the hospital. in'facf the morning of the hospitalization

6 || you cﬁllod an ambulance, didn't you? | |
7 A Ambulance. Yes, sir.

- 8 Q ‘ In fact she was complaining about pains

9 || and cramps, was she not?

10 | A Yes, sir, in her stomach.

n Q And they took her to the hospital, did

12 || they not? |

13 : A Yes, sir. ‘

" Q And she had been complaininc about this

15 for several days prior to then, had she not?

16 A . Yes, sir.

7 ' . Q All right. As a matter of fact, you say

18 | she couldn't get around. She was able to get around, was she

19 | not? She was able to get up and go around when she wanted to

2 get up and go havs a beer or two at night, wouldn't she?

2] A No, sir.
e She would -
B A No. She was laid in bed.
24 o If she told somebody she was out having

25 beer at night two, three beers at night she is mistaken if she
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told somebody that in the hospital.
2, ‘A Yes, sir.
3 Q You are now living with your dad, are you
¢ not?
3 A Yes, .sir.
§ Q When did you move in with your dad?
7 A I would say about two months ago.
’ Q | You were with your mother the entire time
’ up until two months ago.
10 A Yes, sir.
n Q Now, did you have an opportunity to
12 observe the speed of the other vehicle,; which you determined
» to be --
" hY I couldn't really tell how fast he was
15 going. 1 know he wasggoing fast, but I can't give you an
16 approximate speed he was going.
v o) Was he going in excess of the speed limit}
18 A Yes. He was going in excess of the speed
¢ limit.
x o] Well, how fast was he going? Tell us.
2 A‘ I don't know. I would say he was doing
about f£ifty.
B Q Well, the gpaed limit is fifty-five.
u A Yes, sir;
o Q So he was doincg less than the speed linmit
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1 || then, was he not?

2 o A Well, yeahf Yes, sir.

3 Q So you want to change your answer novw to
4 || say he was doing less than the speed limit.

5 A Yes, gir.

6 Q All right. As a matter of fact, wasn't
7 || your mamma stopped when the accident happened?

8 A No, sir.

9 Q Now, I am going to suggest to you that
10 || when the accident happened that both vehicles came to a stop

11 || Just as it happened. 1Isn't that right?

12 A No, sir.
13 1} Let me ask you wasn't a very great impact,
H | was it?
15 A Yes, it was.
16 Q It was a great impact?
7 A (Witness nodding head affirmatively.)
18 Q Were the cars demolished in the accident?
L A No, sir. They weren't demolished.
2 (1} Were they badly damaged?
2 A Pair damage. They weren't really badly
22 || damaged.
Q In fact it was very mild damage, was it ‘|
24 not? |
25 A .Not mild. ﬁell, it was mild to my mom's
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2 Tt was mild to the other car. It was

car.

less to the other car than it was to your mom's car, was it

not?
A That I couldn't tell you. I couldn't tell
yvou how much.
Q Well, as a matter of fact, the damage to
your mamma's car was merely the bumper was knocked loose and

/,

the lights or the lenses of the car were knocked out. You

know that, do you not?
A . Yes, sir.
Q So it was -- as a matter of fact, this was
a picture that was taken the night -- this would show the
condition of the car right after the accident, does it not,
with the bumper and lenses out, does it not, referring to
Defendant's Exhibit Number One?

. A Yes, sir.

ek

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 46




10

1

13

4

15

16

17

18

19

BLACHMAN :

sk

DIRECT EXAMINATION

State your name, please.

Vernita McMahon.

Bk

" oKk

I have to ask you this, ma'am. What is

COURT REPORTERS, INC. — NORFOLK, VIRGINIA

47




Vil your age?

2 A Fifty-five.

3 Q And are you married?

4 A Yes.

5 Q Are you and your husband living together?
6 A No, sir.

7 Q aAnd when did you saeparate?

8 A September 14th, 1978.

9 Q And who left the residence?

10 A My husband.

n e Now, do you have any children?

12 A Yes. I have a seventeen-year-old boy.

13 Q And is that Johnny McMahon, who testified
u previously today?

15 A Yes, sir.

16 ) —— -

) | skokok

18

19
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25
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Vernita I. McMahon - Direct

% 0ok

Q Now, calling your attention to August 26

1978, do you récall the day of_the week?
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Vernita I. McMahon - Direct 124

Eememtmasiepesms
s e———— ————

A

Q
at that time?

A

A

e

taken your son
A
Rink.
Q-
A
Road.
0
L
|
Q

A

Q
him up?

A

| evening, which would have been Friday, the 25th, had you

[y

Yes, sir. It was early Saturday morning.

Okay. Now, were you operating a vehicla

Yeas, sir.

And what kind?

Nineteaen seventy-eignht Ford Fairmont.
And whose car was that?

Mine.

Now, why -- let me go back. The previous

B

anywhere?

Yes. I had taken him to the Plaza Rolling

Wherae is that located, Mrs. McMahon?

Portsmouth Boulevard and Hodges Manor

In what city?
Portamouth.

Now, presumably he had gone there to go

roller skating with other kids.

Yes.

How did you -- were you supposed to pick

Yes, sir. I was supposed to pick hiw up

at midnight. The rink closed at midnight.

|
!

|

|
|
|
|
|
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Vernita I. McMahon - Direct
125

pid you go home and ultimately go to

sleep?

A Yes, I did. And my alarm clock didn't go

off and I overslept.

Q. what time did you awake?

i | Arcund. five after two, something like tha
Q At that time what did you do?

A I got in the car and left to go to see if

‘I could find him. I thought probably he had begun to walk on

home.

Q And on your way there did you 3o down

Bennatt's Pasture Road?

A Yes, sir.

Q pid you see him?

AA No, sir.

e Now, where d4id you go?

A I went down Bennett's Pasture Road to

Portsmouth Boulevard and straight on Portsmouth Boulevard to

Hodges Manor Road.

Q . and did you go to the roller skating
rink?

A Yes, sir.

Q and was he there?

A No, sir.

Q was it open or closed?
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S
1 A It was closed.

2 o Did you go anyplace else?

3 A - Yes. I went to two, three restaurants to|
4
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see if possibly he had gone with friends to a restaurant.

o Was he thére?

A No, sir. ‘

Q So what did fbu do then? Where were you
going? |

A I went back the same route that I had

taken, whiéﬁ he normally would take.--

Q Okay.
A -- walking home, looking for him.
Q And that ultihately put you on Bennett's

Pasture Road.

i Yes, sir.

Q. Now, ara you familiar with fhis road?
A Yes, sir. ;

Q Travel it -- had‘you traveled it often

prior to this time?
A Yes, sir.
Q How many lanes of traffic are there on

Bennett's Pasture Road where this collision occurred in?

A Two .,
0. Do you know the speed limit?
- A Yes.
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0 What is it?
A Fifgy-fiva.
Q Now, at the point where impact occurred

is it a straight line of road back of you and -- north and

south?
. Yes, sir.
0 What direetion were you proceeding?
A North.
Q Now, as you approached the intersection of

Bennett's Pasture Road and either Driver Lane or Sleepy Hole

Road, whatever you want to call it, what was your approximate

speed?
A Batween thirty and forty miles an hour.
Q - Okay. Why.were you going at that speed?
A Bacause I had baen looking for my son

along the road.

Q Did you have an occasion to see your son?

A Yes. Just before I came into the
intersection I picked him up in my headlights. I had put my
high beams on bacause there was no traffic.

Q All right. When you saw your son where
was he?

A He was approximately two hundred feet or
80,-+ T¥-can't be exact -- in front of me on the shoulder.

Q Okay. Now, I'm sorry. What did you do at
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‘that point?

A I glanced in my rear-view mirror and saw

car lights behind me. I turned my right turn signal on.

Q Okay. Did you give any other type of

signal?
A Yes, sir. I put my left hand out of the

window and down to indicate that I was planning on slowing

down to pull over.

o Now, when you looked in the rear-view
mirror, I think you said you saw a car. 1Is that corract?

A Yes.

Q Can you estimate at this point
approximately how far back that car was at that point from

you, if you have any -~ if you can?

A I would estimate about three hundred
feat.

Q Okay. Now, as you proceeded -- where wer¥
you when you put - gave this signal and put your hand out of

the window?

A I was just coming into the intersection

of Bennett's Pasture Road and Sleepy Hole Road.

Q pid you hava any occasion to nut any |

other type of signal on?
A Yes. I put my flashars on.

0 what do those flashers do? T mean don't
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wanted to make sure
slowihg down any.
Q
A
Q
A

o

‘=l' ' -=, ______varnita I, McMahon - Direct 129 |

They just co;stantly flash.

What constantiy flash?

Tur? signals.

Froﬁt and back or just back or what? |
Froﬁt and back. |

And;how do you know they waig on?

wali, I have a blinker that clicks on the

And‘yas that clicking?

Yes ,:sir.,

Now, why did you do that, Mrs. McMahon?
Bgcause I -- the car behind me -- I

that he saw me. And he didn't seem to be |

Did it appear that he was gaining: on you?
Yes, it did. ‘

Now, did you continue on dqwn,thé roaﬁ?
Yes, sir.

Did you increase your speed, decrease,

maintain the same or just what?

A
going.
Q

A

I maintained the same speed that I was

Why did you not slow down?

Because I wasn't certain of what he was

going to do. I felt that if I slowed down he would hit me forx
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1 || sure.

2 Q Now, did you -- was any traffic at this |
3 point going southbound towards you, coming towards you.in the |-~
4 A No, sir.
5 Q And what happened? Tell us what happened,
6 if you would, please.

7 A Well, he didn't seem to be slowing down.
8| I -- my flashers were on. He just ran into the back of me.

9 Q And what happened to your car when he

10 ran into the back of you?

n A It was knocked forward.

12 Q Now, at the time of the impact were these
13 flashers on?

14 A Yes, sir.

15 Q What was your approximate speed at the

16 time of impact?

17 A I hadn't slowed down. I was still going

18 thirty to forty miles an hour.

19 Q I show you Plaintiff's Two and Defondaht'T
20 One and ask you if this is your car after --

21 A Yes, sir.

2 Q And does this show the damage to your

B vehicle?
A Yes, sir.

25 Qo Would you state what the damage was,
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please.

A

o

A

Q

A

Q
struck?

A

Q

A

Q

A

o

A

behind mine.

o

taillight lense assembly is broken out.

damage across ths rear?

absorber is dented or not.

damage to your vsehicle; is that correct?

then over to the side, to the right side.

Vernita I. McMahon - Direct 131

The rear bumper is torn down. The

Okay. Was it damaged -- is tharerany other

I can't see 1f the arm -- the shock

Okay. But this accurately depicts the

' Yes, sir.

Now, what happenad to you when you were
I wags thrown into the steering wheel and

When your car came to rest did you get outj
|
Yes, I did. .

And when you got out had Mr. Wells' car

come to a stop by that point?

Yes, sir.

And d4id he move his car at all from that

point until the police arrived?

Yas, s8ir. He pulled it up directly right

Okay. Now, at the time this accident

happenad where was your son?

1
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: 1 A He was about -~ I think about ten feet in

2| gront of my car on the shoulder.

3 Q Okay . Diﬁ you attempt to call the policp
4 from your car? |

5 A ‘Yas, sir.

6 o Why -- how did you try this?

7 A On the CB. My son got on the CB and

8 tried to gat a base station.

’ Q Excuse me. Was he successful?

10 ~ A No, sir.

n Y pid he ultimataly leave to go call the
12 police?

13 A Yes.

" Q What time did this accident happen?

15 A Approximately three o'clock.

16 Q Okay. Now, at that time what was your

L condition at the scene of the accident?

18 A I was very nervous, dazed, very

¥ I frightened.

2 Q Did the police arrive?
2 - Yes, sir.
Q pid you tell the police officer how fast

you were going at the time of the accident?
4 A Yaes, sir. I can't remember if it was

25 right there at the accident or if it were later when he was

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 58




10

n

12

13

L2

15

16

17

18

19

21

22

asking questions, but I did tell him.

Q And you told him that -- I believe he
testified you told him thirty miles an hour.

A Yes.
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?
) Now, moving on to the facts of the

16

17

18

19

21

22

accideat, you are sayiny vou were moving when it happened.
A Yes, sir.
0. And you are saying that the impact
knocked you forward or backwards?

A Forward.

%Kk
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DIRECT EXAMINATION
20
21|l By MR. GORDON:
22
B o You are Linwood L. Wells.
u A Yes, sir.
% Qo Mr. Wells, where do you live?
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Linwood L. Wells - Direct 177

e

SR I - R - T

Route 2, Box 108-A, Windsor, Virginia;
And where do fou work?

Brown and Jordan Company in Suffolk.
What kind of job do you have there?
Making tables.

All right. And you work in a factory?
Yes, sir. »

Now, ‘do you recall this accident that

happened back in 1978, in August of '78?

A

Q
that time?

» o P

e

Yes, I do.

And whose vehicle were you driving at

Mine.
What kind of car did you have?
Seventy-five Chevrolet station wagon.

All right. And where were you working

at that point in time?

A

I - T - -

Working on the farm at that time.
Whé were:.:you working for?

Mr. Bruce Spady down in Carlton.
Bruce whé?

Spady.

What kind of job did you have?
Did labor.

You ran a tractor and so forth;

-_—
—
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Linwood L. Wells - Direct : 178

A Yes.

Q And since that time you have gotteh a
better job and gone to work. “

A Yes, sir.

Q _ Now, this date this accident happened do
you remember what time you got off work that day?

A Got off gsomewhere around four-thirty in
the afternoon.

Qo All right. Now, do you remember ~- that

was on a Friday I take it, was it not?

A Yes, sir.

Q That was Friday, the 25th of August.
A Right.

Q All right. The accident happened at

three o'clock on the 26th in the morning.

A Right.

Q Do you know which road it was it happened
on?

A Bennett's Pasture Road.

Q All right. Now, I am going to g9 back.

Where had you been just prior to that accident?
A Been down to Brentwood, down with George .
Washington Highway, down there.
Q Where? Brentwood?

A Um-h\lm .
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Q And what had you been there for?
A Go there to eat, get something to eat

there in the mall.

Q Just before going to Brentwood where had
you been?

A Been to Frank's Truck Stop.

Q Been to Frank's Truck Stop. And just

prior to Prank's Truck Stop where had you been?

A Been to the Hooﬁlight Room.

Q And what time 4id you arrive at the
Moonlight Room?

A Somewhere around nine-thirty,

quarter-to-~ten estimating now.

Q And what time did you leave the Moonlight
Rbom?

A Onae-thirty.

0 And you went from the Moonlight Room to

Frank's and then to Brentwood.

A That's right.
» Qe When you left the Moonlight Room was
2 anyone with you?
2 A No, sir,
B Q pid you later pick up somebody?

A I picked up Johnny -- I forget -- at
% Brentwood.
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. Linwood §. Wells - Direct 180

1 1] Where did you pick him up?

2 A . Brentwood. He left Frank's Truck Stop
3 || with somebody else.

f 1} Let me ask you, coming on up, are you

5 (| familiar with Bennett's Pasture Road?

6 A I have been through there a few times.
7 Q . 1t is a two-lane road.

8 A Right.

9

10 ' MR. GORDON: If you have no objection,
11 I will just describe the road. You have no

12 objection.

B MR. BLACHMAN: No.

4

15 || BY MR. GORDON:
16

7 0 It is north-south I believe at that

18 || point. Is it an asphalt road?

9 A sir?

20 Q It is an asphalt road.

2 A Yes, sir.

22 Q And at the point where the accideat

2 || happened it is fairly straight.

A4 A Well, jusﬁ before you go in a curve, yes.
2 0 How far away is the curve from where the
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Linwood L. Wells - Direct

_ _ 481

accident happened?

A I would say three hundred yards further
from where the accident happened at.

e All right. And behind you how far is the
road straight?

A About the same.

1] All right. And the speed limit is
fifty-five miles an hour.

A Pifty-five miles an hour.

Qe How fast were you going at that time?

A Well, I didn't look at my speedometer. I
would say between forty, forty-five miles an hour.

Q All right. Now, in your own words tell
just what happened.

A Well, I was going on down Bennett's Creek

going home. That is where I was going. And this lady here
was in front of me. She passed her son on the right, which is

on the side of the road.

Q Did you see the pedestrian bafore the
accident happened?

A Yes, I 4id.
Q How far past the pedestrian did she go?
A I would say twenty-five, thirty steps,

something like that. Yards I didn't estimate that.

Q Go ahoad,
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182

——

—

A And she stopped right in the middle of

the road.
Stopped where?
In the road.

All right. And what happened?

wWhere did you hit her?

P P » P » ®

on the left-hand rear.

Then I couldn't -- I just hit her then.

Q I mean what portion of your car struck

what portion of hers?

A gtruck her left-hand rear and struck my

right-hand front.
Q Let me ask you just prior to the
accident happening how fast had you been going?

A Probably fifty,_

Q aAll right. Just prior to the accident

happening how fast had she been going?

A Had X been going?

A She, Mrs..--

A I would say around forty, forty-five.

Q Now, did you get your foot on the brake?
A Yes, sir.

0 At the time that your car struck her how

fast were you going?

A I would say not over six, seven miles

v
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an hour.

move your car between the time the accident happened and the

police came there?

was it?

Was yours

not?

no.

I T - T R - S N

3

A

e

gimilar to that?

I 2 - R - B

Linwood L. Wells - Direct 183

Now, how far away was your -- did you

No, sir, I did not.

You did not. Now, what type of impact

Real light impact.

Real light impact?

Yes, sir.

You seen the damage to her car.
Yes, I have seen it.

This picture -- let me show it to you.

Yes, sir,

Were you able to drive your car away?
Yes, sir.

Was she able to drive her car away?
Yes, sir.

Did you inquire of her was she injured or
I asked her was she injured and she said

Did she give any signal or anything prior
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A I didn't see them.

Q 8ir?

A I didn't see none.

Q ¥as any given was what I asked you.

A Any signals?

Q Yes, sir.

A No, sir.

Q Tf she had on a signal light would you
have seen it?

A Yes, sir, I would have.

Q Did she have any blinkers on, anything
like that?

A No, sir.

Q Did she have any right-turn signal on?

A No, sir. |

Q Did you see her rear lights?

A Yes. I saw her stoplights.

Q You saw her stoplights. Did you see her
brake lights come on? |
A Yes, sir.

o Did you see any signal light before her

brake lights came on?

A No, sir.
Q Did you see any flasher lights come on?
A No, si;.
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Q Did any flasher lights come on before the

accident happenea?

A No, sir,

MR. GORDON: Answer counsel's

questions.
CROSS-EXAMINATION

BY MR. BLACHMAN:

Q- Mr., Walls, several queetions. At the

time you struck Mrs. McMahon's vehicle --

L m"h‘m .
e ~-= how faét was she going?
2 I estimate say around forty, forty-five

milaes an hour.

o She was going forty to forty-five miles
an hour,
A - I was estimating that because, like T

say, I was running fifty-five, fifty.

Q I am talking about at the time you struck

her.

A At the time I struck her she was sitting
still.

—_———m —
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Linwood L. Wells - Cross 186

Q She was still. Now, as Mr. Gordon has
alluded to, we hav§ had depositions in this case in my office
on June the 17th, i{s that correct, before a notary public?

A Yes.

Q And Mr. Gordon was there, was he not, -~

A Yes, he was. |

Q ~-- and along with myself? Do YOu recall
testifying on that day that she was going twenty-five miles

an hour at the time that you struck herx?

MR. GORDON: I think he said two
different speeds; zero at one time, too. If
you want to go == .

MR. BLACHMAN: Well, please, sir, --

THE COURT: Where --

MR, BLACHMAN: I am getting to it.

I have been interrupted, Your Honor.

BY MR. BLACHMAN:

G | Do you recall testifying on page 17 to
the following: “At the time you struck her what was her
speed?"; Answer: "I would say about twenty-five.” Do you
recall that?

A Ain't going to deny that, no.

et
—
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o

"But she was doing about twenty-five at the time of the

accident.”;

A

Q
A
e

you struck Mrs. McMahon she was going twenty-five miles an
hour, at the time you struck her. 1Isn't that what you

testified to?"; answer: “Yes, sir." You testified to that,

is that correct, sir?

A
like I say,

Q

correct? Your lawyer was present then, was he not?

A

Q
A

Q@

you said that.

A

e

You testified at the depositions, did you not, -- and I am
not going to go back to exactly your language, but --

basically you went to the Moonlicht Room and then to the

Okay. Do you recall at page 24 question:

answer: "Right." Do you remember saying that?
I don't remember saying that.
You don't. You deny saying that, sir?
I am not going to deny neither.

Okay. At page 29 question: “At the tima

I am not going to deny that bacause,

You are not going to deny it. Is that

Yes, he was.
And you were under oath, weran’t you?
Yas.

Okay. And you are not denying that

I am not going to deny that.

Okay. Now, let‘'s go to something else.
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Brentwood Restaurant. Do you deny that?
A No, sir.

Q You never mentioned going to Frank's Truck
Stop, did you, sir? |

A : No, I didn't.

Q Okay. And you testified that you mat

Jehnny Stringfield at the Moonlight.

A I met him then, but I did not leave with
him.

Q Didn't you testify you left with him?

A No. I did --

MR. GORDON: No, sir, he didn't.

PY MR. BLACHMAN: '

Q : But he was there with you; is that

correct?

A He was there.

MR. GORDON: You said you are going
to contradict him, that he left with him. I want
to get to that.

MR. BLACHMAN: We'll get to that.
PY MR. BLACHMAN:

COURT REPORTERS, INC. — NORFOLK, VIRGINIA . 74




- | |iwoodl Wells - Cross
— |

10

1

12

13

14

15

16

17

18

19

21

22

24

25

Linwood L. Wells - Cross 189

Q All right. Well, I apologize. You

testified ~- question: "What did you do" --

MR. GORDON: Wait a minute. If

you are going to contradict him --

MR. BLACHMAN: Well, T am putting

it in if you let him --
MR. GORDON: I don't think you will

contradict him.

BY MR, BLACHMAN:

Q Let me ask you this: did y»mu go to the

Brentwood Restaurant with anybns?
A No, sir.

Q On the deposition the gquestion was

"what did you do at one-thirty?”

"We went out to a place called

Brentwood," --

"Um~hum. "

-- "dance hall down there.”

Then further down I did ask you “Who was
with you there?" |

Answer: "Cohnny."

MR. GORDON: Now, Your Honor, that is

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 7‘; -
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! not a contradiction of who he left --

2 THE COURT: Wait a minute now,

3 Mr. Gordon. Let him finish. And I think he
is qoing.ta reconstruct it.
MR. GORDON: What page are you on?

MR. BLACHMAN: Top of page 10.

BY MR. BLACHMAN:

10 Q Now, doesn't tell me who was "we" when.

n you went to the Brentwood.

12

A Speaking of me and Johnny.
1
: Q You did testify you and Johnny --
4

A I said we met there. Now, we didn't

15 leave together now.

16

17
MR, GORDON: Now, Your Honor, that

18
isn't a contradiction.

19
THE COURT: He hasn't finished yet.

2 Then I am going to give you plenty of

2 opportunity to be heard.

2 MR, GORDON: Just to go to a record
B that doesn't contradict him and it doesn't --
u MR. BLACHMAN: Mr, Gordon and I

25

differ on that, Your Honor.
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BY MR, BLACHMAN:
(] Did you testify to anythiny about ~--

MR. GORDON: Now, Your Honmor, we
have been through he said he didn't say
anything about Frank's. Now, --

THE COURT:. I don't know what his
question is going to be. He hasn't statad it
yet.

MR. GORDON: Ha is éoing to get to
Frank's again I think, what it is.

THE COURT: What is your question,
Mr. Blachman?

MR. BLACHMAN: Judge, I will have
to -- Mr, Goxdon has interrupted me.

MR. GORDON: Go ahaad. Tell him what
his question was. Mr, Blachman, tell me if I

am wrong.

BY MR. BLACHMAN:

Q You testified today that you went from
the Moonlight Room to the Brentwood Restaurant. I'm sorry.

Today you testified -- let me make sure ~- that you weat from

COURT REPORTERS, INC. — NORFOLK, VIRGINIA : 7‘?
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is what you are saying you were doing.

A
e
with anyone, sir?
A
o

A

o

Stringfield's mother?

A
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Linwood L. Wells - Cross ' 1972

Right.

«= to the Brentwood Restaurant. And that |

Yeos.

Now, at the Moonlight Restaurant were you

My sister.
All right. Did you go there with her?
No. I drove by myself down there.

All right. 1Is your sister Johnny

|

Right. |
And were they together when you arrjived? |
Yes, they were.

Did you sit with them?

Yes.

And who would -- what is the Moonlight?
It is a dance hall.

And who did you leave the Moonlight with?
Didn't leave with nobody.

And where did you go from there?

I went from there to Frank's Truck Stop.

And why 4aid you go to Frank's?

To get a cup of coffee.
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1} And did you meat up with anybody there?

A No, sir, I didn't.

0o And where did you go from Frank's?

A Went to the Brentwood.

Q All right. And why did you go to the
Brentwood? |

A Well, they claimed there was a band

playing there all night. So I want on down to listen to them.

Q _ Why did you -~ who told you about that?
A Some friends of mine.
Q Now, you have heard the police officer

testify that you told him you were going fishing; is that

correct?
A I did not tell him that.
Q " You deny that? |
A I deny that I told the officer -- he

asked me where I was going. I told him I was going home.
Q I'm sorry.

A He asked me where I was going. I told

him I was going homre.

Q You deny telling the police officer that.
A Yes, I @Qo.

Q What time did this accident happen?

A Around three o'clock in the morning.

Q Do you recall teétifying at the
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194

deposition that you left the Brentwood Restaurant at

quarter-after-three?

MR. GORDON: Your Honor, that is
not contradiction and he can't use a
deposition for- that, Your Honor. 1f you are
going to contradict you have to lay a
foundation. That isn't anything different
from leaving the Brentwood Restaurant about
quarter-after-three and the accident
happened at three o'clock. That isn't the same
question. I don't know what that has to do
with the case.

MR. BLACHMAN: I am trying to
continue on, Your Homor. If Mr. --

THE COURT: All right. Go ahead.

BY MR. BLACHMAN:

left

0 Do you remember testifying to that?

A I remember I didn't know what time I
there. M

Q And how long did it take you to drive

from the Brentwood to where the accident havpened?

A Probably fhirty minutes.

COURT REPORTERS, INC. — NORFOLK, VIRGINIA




1 Q And what time did you leave the Brentwood?
2 A I think around two-thirty, somathinag like
31l that. Like I say, I mean I didn't look at the clock.

4 0 How far behind Mrs. McMahon were you when
51| you -- you said she -- you call them stoplights; is that

6 | correct?

7 A Stoplights.

8 Q Do you mean brake lights?

’ A Brake lights. I call them stoplights.

10 o And you have testified she put them on.

1 | Is that correct, sir?

1 A Yes.

B Q How far behind her were you when she did
W Il that, when you first saw her br;ke lights?

15 A I will say around five, six car lengths,
16 || maybe a little more.

Y 2 All right. Have you previously testified
B || that it was a hundred and seventy-f1v§ yards? Did vou

¥ || tastify to that at the deposition, that when her brake

2 1 1ights came on you were a hundred and seventy-five yards

21 | hack?

2 A Yes, I aiad. .

z 0 You aia.

A4 A I did. I remember it now.

% uﬁ o I'm sorry.

——
——
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1 A I said yes. I remamber it.
2y Q And goday you are saying five or six car
3 lengths.
4 A Yes.
5 'n ‘How long is a caré
é A Fifteen ;- a car itéolf or the car length%
7 0 Car length. I'm sorry.
8 A Say around fifteen foot.

9 Q 8o if you say seven that would be a

10 | hundred and'fi§e feet.

n A A hundred and five.

2| Q Okay. Well, which is correct? As a

13 matter of fact, you were a hundred and seventy-five yards

4 || behind her when you saw her stoplights came on; is that

5 || correct? |

16 A Approximately could have been, yes. Like
7 I say, I don't -~ it ig hard to judge it at nighttime like
18 || that.

19 o When you saw lights come on you were a
20 hundred and seventy-five yards behind her:; is that correct?
21I* ' A I ain't going to degy that I said that.

22 Yes, I said that.

Q And that is what your testimony is today.
A Yeah.
25 o Yeah. Did you get that?
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CO'RT REPORTBR: (Court reporter
nodding head affirmatively.)
THE WITNESS: Yes. You got it in the

book.
BY MR. BLACHMAN:

0 In regards to where Sleepy Hole -- are
you familiar with Sleepy Hole Drive and Driver Lane, thac
intersection that intersects with Bennett's Pasture Road?

A I have heen through there a faw times.
Yes.

] How far -- and both of you -- the

accident was north of that intersection, wasn't it?

A Right.
Q How far north of that was the accident?
A I would say between two-fifty, *hree

hundred yards.

Q Okay. It wasn't three-quarters of a mile,

A ' Could have been. Like I say, I éidn't
estimate it at that. I didn't say how far it was.

Q Well, did you testifv at depositions that
it was a half to throo-quartérs of a mila from that
interéection?

A It might have been.
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Q | Huh? You are just not sure, are you?
A I am not sure.

Q Any pictures of your cax?

A No, sir.

e Didn't someone take some pictures?

A I don't remember.

Q It is a straight road there, isn't it,

sir? I think you have testified three hundred yards each side
of where the accident happened it was straight, is that --

a | Yas.

] -=- {f I understand you correctly. And
g@ing northbound where the accident happened it is broken
lines, isn't it, passing? )

A Could have been. They might have éhaﬁgedb
them since then. I don't know.

Q You have heard the police officer
testify there was and the other witnesses. Are you denying
there wasn't?

A ‘ Let me see that picture there.

\

Q sure. I'm sorry.

MR. GORDON: He said he dooén't‘know.
MR. BLACHMAN: He asked to see the
picture.

MR. GORDON: You are asking him is he
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' Linwood L. Wells - Cross 199 :
—_— mmemwneroe |
! denying it. '
2 MR. BLACHMAN: All right.
3 THE WITNESS: I will show you where it
¢ happened. That isn't where it happened at.
5
§ BY MR. BLACHMAN:
7
8 Q That is not where it happenad at? 1I'm
’ sorry. Does this picture show where i%t happened?
10 A Yes, around by that third light pole up
" there.
12 Q Okay. Isn't it a fact that you could havﬁ
13 gotten around Mrs. McMahon without striking her? 1Is that
“ correct? -
15 A | Yes, 1 c&uld have if she hadn't stopped,
16 slowed down so quick. .
v Q That is not -- are you -- you are saying
1 that the only reason that you were not sble to get around
» her is because she stopped suddenly; is that correct?
. x A No. She didn't stop suddenly. Like I

2 say, she was stopped in the road when I hit her.

Q She was stopping in the road when you
B hit her. | |
% A She was stopped.
» o And you -- at the time this accident
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Hhapponcd was there a double line or broken line for passing

- |lgoing norghbonnd?

There was a broken iine on the south lane.

A

0 oh, you were going noxrthbound.

A vaas going porth.

Q séiyou are saying you had a snlid line.
A Yes. It was there this morning whein T

came through there. I will put it that way.
o , Excuse me?

A : It wag there this morning when I went

‘through. I will put it that way.
Q I am talking about two years ago, Rugust

26th. Is that still your testimony, there was a solid line

there?

Yes, on north lanes it was.

For your direction of traffic.

Yas.

> > © P

And had that solid line bean there you
could have passed her and gotten around her, conldn't you?
Yes, I could have.

How fast wera you going, sir?

Estimate forty-five, fifty miles 3an-hour.

At impact. I'm sorry.

> P P P

Six, seven miles an hour, anot over that.

MR. BLACHMAN: ' Thank you.
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Q I want to ask you do you recall testifying
in the deposition that she was stopped?
Yes.

And you did testify to that.

Right.

How do yoﬁ.réconcile then saying in one

P » 9 P

breath she was stopped and in ghe next breath she was moving?
A Now, you didn't get mevmixed up with
Johnny now, did you? |
Q I am speaking of you. You just a minute
ago said on direct examination that she was moving. Which is

right? Was she moving or stopped?

A ‘ She was sitting still.
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wood L. Wells - Redirect 204,.

Q How 4o you keap saying she was moving then?

A I am going to stick to that.

[1 8ir?

; I am going to stick with she was sitting
still.

Q What was she really doing?

A "She was stopped.

Q How fast were you going when vou struck
her?

A I was going six, seven miles.

Q How do you reconcile it is in Lae

depopition -- you admitted to Mr. Bluchman it is in the
deposition at one point she was moving?

A . She was sitting still.

Q That isn't the question I asked you, sir.
Let me go back. Do you undarstand what i ain sayiaqg? Did you
understand the question that has been asked? How do you come
up with the fact at one point in the deposition she is sitting
&till and then in another place in the deposition, when the

question is asked you, you say she was moving? Are you -=

A I don't know how to answer that.
Qo Were you confused?
A Confused. I don't know how to answer

that. I am going to be honest with you.

Q what was she really doing at the time this|
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= e ‘-3-3:::::
'| . .
accident happened?
2 - |
A I can't say because -- she might have baen
3 .
moving just barely, slow, maybe a milea minute, scmething
4 .
like that.
5
‘ o Well, are you saying -- well, I want you
6 ’ ‘
to give me your best estimate of what she was doing.
7 _
A in my opinion I think she was sitting
8
still.
9 i .
Y Okay. That is what I want to know. In
10
your opinion she was gitting still.
n
12 |
MR. GORDON: Thank you, sir.
13
That's all.
4
15
RECROSS-EXAMINATION
16 '
17
BY MR. BLACHMAN:
18
19
Q I am not going to go through that,
20
Mr. Wells, again with you. I think it itc obvious. I have
21 ‘ ’
got one question. Mr. Stringfield was in your car, was he
not?
23
A Yes, he was.
24
Q _And his deposition was taken at the same
25 ' ;
time, was it not, in my office?
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; Linwood L. Wells - Recross 206|
2 ) He was there the same day you were there:|

3 || is that correct?

4 A He was there.
5 0 Where does he live?
6 A Next door to me.

’ —

7 skkok

10

n

12

4
15
16
7
18
- okeske ok |

20 | PROCEEDINGS IN THE CONFERENCE ROOM OUTSIDE OF THE PRESENCE OF

21 THE JURY
22
23 MR. BLACHMAN: Your Honor, do you have

24 || a motion, because I have got ohg?

25 MR. GORDON: I have got one. Your Honor,
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I submit that I move to strike the evideﬁce.ﬁ*shé‘is guilty
of negligence as a matter of law. She was stopped in the
highway and not giving a signél. 1 appreciate that may be‘a
jury iassue. |

THE CQURT: i am going to overrule your
motion. |

MR, BLACHMAN: Judge, we have a motion
that we don't think it is a jury issue. Aond we wouldAlike -
we move to strike the defendantfs evidence as tc negligencae.
T think it is clear from his testimony that he was negligent
as a matter of law. Where everything he could nave been
doings lookout, control, speed ~- not speeding. There is no
-avidence of his violating the apeed limit -- but spaed under
the condition# testified ~- he said two, three different
things. He can't rise any higher. He testified a hundred and
seventy-five yards back he saw her "lights come on". He
referred to them as the stoplights. He testified he could
have gotten around it had it not been a double yellow line.
And in fact the uncontradicted testimony was at that date it
was a solid -~ I'm sorry -- a brokem line. I think it is a
matter of law the defendant is negligent. And we wouid move
to strike ﬁhe evidence of the defandant to negligcnce in this
case. That is our first motion. o

MR. GORDON: Your Honor, let me reply to

that. He has testified to many things. And I am the first tq
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acknowledgé that. And I think we are'entitled under Massie
versus Firmstone to take the'best view of the thing. And und#r
his best view of the ihing he isn't guilty of negligence. Na&,
under one view he certainly would be. I submit that is
strictly a jury issue.

Certainly there is ample evidence of her
negligence here if they chose to believe she stopped in the
highway without giving a signal.

MR. BLACHMAN: Judge, that is not my
motion now. My motion is as to the defendant's negligence.
We'll get to that in a moment. We submit he is negligent as &
matter of law. Absolutaly no avidence here as to the
glaintiff's negligence. We submit to the Court it is just
plaiﬂ from the evidence the jury could not find anything less
but that man was negligent in the operation of his motor
vehicle.

THE COURT: All right. What is your
next motion, or do you want me to go ahead and fulc.on that
one first?

MR. BLACHMAN: Yes,.sir.

THE COURT: Okay. I am going to qverrula ’
you.

MR, BLACHMAN: Note our exception.A

our next motion is that we strike the

evidence as to any evidence of contributory negligence on her
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behalf. He cannot r;pg“h}gher than his own testimony:

Massie versus Pirnstono; .Be tostified her "stoplights cama on
a hundred and seventy-five yards® when he first saw her.

That is his testimony. < hat is uncontradicted by him at any

point. Surely she can't be negligent under his theory of the

cage.

MR. GORDON: Your Honor, are you finishedg
That was one of the things he said, but you forgot some of the

other things. One of the things he said was five car lengths

10
and the other thing that she stopped so suddenly he couldn’t |-

"
stop:in tima; and she was stopped in the highway.

12
And I submit that he has given a lot of

13
contradicting things. And I don't question that for one

14 :
moment, that he made a lot of contradictory statements. And

15
I am the first to acknowledge it. It gets down to his

16
intelligence. And I don't think that someone should be

17
penalized for their lack of intelligence. That is what you

18
ars dealing with hera, one who is not very bright.

19
MR. BLACHMAN: I don't think because a

person is -- that doesn’t enter into it, Your Honor. I think

21
that is a frivolous argument.

22
It seems to me this is a case that should

go on damages only. I think they are both -~ that he is just

outright --
THE COURT: Well, his testimony is -- as

83
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! I recall his testimony, he said -- that is what I am going

with -- that she was stopped. That was his testimony he said.|
I am going with it.

MR. BLACHMAN: Yes, sir.
5 THE COURT: And his testimony also is
though when he saw her brake lights come on he was a hundred
and seventy-five yards away.

MR. BLACHMAN: VYes, sir.
? THE COURT: I mean that is his testimony.

10
MR. GORDON: There was one other

n testimony, Your Homor. When he saw the brake lights come on
12
he said at first it was five yards -- I mean five car lengths.

13 . ,
I can go back in the record. I think that is what he said.

" | THE COURT: He said car lengths.
15 MR. GORDON: He gave a contradictory
16 thing.
17 .
THE COURT: He said five or six car
18
lengths.
19 .
MR. GORDON: Maybe he did. Mr. Blachman
20

inquiro& how long is a car length. You want to say that -~

21
‘ THE COURT: A hundred and five feet to

a hundred and seventy-five yards.

B MR. BLACHMAN: That is not what he said.
24

And then I said is it a hundred and seventy-five yards; is
25 ' :

that what you axe saying.

COURT REPORTERS, INC. — NORFOLK, VIRGINIA 94




10

11

12

13

4

15

16

17

18

19

21

22

unless they have on emergency flashing lights, and if they

211

THE COURT: He said five or six or seveﬁ
car lengths I think. And by that it is -- it was -~ multiplie’
it out and said if it is seven it is a hundred and fiv§ feet;
is that right. And then after that he said it was a hundred
and seventy-five yards. I believe that was the testimony.

MR. BLACHMAN: Yes, sir. Heé said that
he saw the brake lights #t a hundred and seventy-five yards;
that he went back on the five to six, séven, whatever car
lengths.

To me there is no jury issue as to
nagligence either as to the defendant or to the plaintiff.
Under his testimony, taking his test;mony at its best -- and
he can surelyrise no higher than that -- there is no evidence
of any contributory negligence on Mrs. McMahon froh her
testimony or from the tastimony of the police officef or her
son, the other witness. The only evidence that it'could come
from would be his testimony. And there is no evidence of
contributory negligence.

And we submit our motion now as to his
evidence there is no issue.

MR. GORDON: Judge, except the law
requires ona not to stop their car in the middle of the

highway and if they did it -- and he said she was stopped --

did this they are guilty of negligence. And, according to
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our testimony, those things happened. And I think it is a
jury issue.

THE COURT: The statute says though that
if you -- you have to give a signal; is that correct?

MR. GORDON: Yes, sir.

MR. BLACHMAN: Yes, sir.

THE COURT: If that jury instruction
added another gection later on I think in the supplement;
said you had to give a signal and so forth and so on -~

MR. BLACHMAN: Right. And then the

avidence that she had with her brake lights --

MR, GORDON: He said, she didmn't, her

brake lights came on.
MR. BLACHMAN: A hundred and sevohty—fivT

yards back. My God, --
THE COURT: Let'g see what signal they

are talking about there now.
MR. BLACHMAN: I don't have the Code

with me.
MR. GORDON: I have got the instruction.
THE COURT: It's in the instruction?
MR. GORDON: It is my instruction, Your
Honor. I have got it in my file.
l}R. BLACHMAN: But, well, --

MR, GORDON: Do I cite the cases to yoﬁ
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that instruction, Your Honor?

MR. BLACHMAN: I don't think I:did, Your

|| Bonor, and I apologise.

MR. GORDON: I think I did.

THE COURT: All right.

The Court instructs the jury that it was
the duty of the plaintiff not to stop her motor vehicle on the
highway in suéh a manner to impede or render dangerous the
use of the highway by others except in the case of amergency
as a result of an accident or mechanical breakdown in which
case the cmergency flashing lights of such vehicle shall "~
turned on as if the vahiclsrisneQu&ppeGLVithusuch.lighta.and
such lights are operating.

MR. GORDON: Ivcited;eheaauthOrity for
that, Your Honor.

THE COURT: All right. The Courtv
instructs the jury that every driver of a motor vehicle who
intends to stop exercise safety and whenever the operation of
any other vehicle may be affected by such stop shali give a
signal plainly visible to the driver of such vehicle of her
intention to stop. She put on the brake lights. I mean,

you know, there is no question about that.

MR. BLACHMAN: Judge, I don't see where

there is any negligence on her and I don't see where there is

any question.
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THE COURT: I don't either. And I am
going to grant your motion. And we are going to go to the

jury on the question of damages.
MR. GORDON: Your Honor, I am going to

note my exception to the Court's ruling on that.
THE COURT: I think the evidence ig -~
as I recall it is that, his testimony, that the brake lights

came on and that she saw that he saw her. That was a hundred

and seventy-five yards away.

MR. BLACHMAN: VYes, sir. I think that

is negligence as a matter of law on the defendant.

My understanding is that the Court is
granting our motion to strike and we are going to the jury on

jamages only. Thank you, Your Honor.

THE COURT: (The judge nodding head

affirmatively.)
MR. GORDON: I note my exception to the

Court's ruling in that regard. I submit there is ample
avidence for this jury -- going to note my exception.

THE COURT: All rigkht.

MR. GORDON: There is dmple evidence

that thie jury could conclude that this plaintiff was also

guilty of contribuiory negligence in two regards: (1) failur%

to give a signal and (2) stopping her vehicle on the travel

portion of the highway without turning on blinkers. And if

98
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the jury chooses to abide this and chooses to beglieve that
this is a portion or contributed to the accident then the

rlaintiff is barred from recovary.
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