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HOTION FOR DECLARATOP.Y JUDG~!ENT 

COME NOW the Complainants, Blair W. Cupp, Dorothy S. Cupp, 

and Wolf Trap Nursery, Inc., by counsel, pursuant to Code of 

Virginia of 1950, as amended, Section 8.01-184 et ~·, and 

respectfully represent as follows: 

1. That the Complainants are the owners of certain real 

estate located in Fairfax County, Virginia and more particularly 

described as 9439 Leesburg Pike, Vienna, Virginia 22180, Tax Map 

Reference 28-2 ((1)) 19, consisting of approximately 6.7208 acres. 

2. That the Complainants have operated a nursery under 

the trade name of Wolf Trap Nursery, Inc. on the above described 

premises since May, 1972. 

3. That at the time the Complainants commenced the opera­

tion of Wolf Trap Nursery, the subject property was zoned RE-1, 

and under the then existing Fairfax County Zoning Ordinance (1959) 

Section 30-2.1, such a nursery was interpreted to be a use 

permitted by right. 

4. That since it commenced operations, the physical 

layout of the nursery has consisted of three greenhouses, a small 

office which connects two of the greenhouses, and several open air 

sheds which provide protection for potted and healed-in plants not 

grown in the greenhouse. 

5. That approximately eighty-five percent (85%) of the 

· retail sales of the nursery are attributable to sales of the 

plants and the remaining fifteen percent (15%) of receipts are 

derived from landscaping services and from the sale of certain 

accessory items which are incidental to the sale of plants ---
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:insecticides, pesticides, fungicides; sprayers; plant foods 

(liquid and granular); lawn foods (liquid and granular); weed 

killers; flower and grass seeds; peat moss; mulch; potting soil; 

pots; garden tools; and bird baths. 

6. That on or about September 17, 1979, the Petitioners 

filed an application to the Board of Supervisors for a speciar· 

exception (Special Exception No. 091-D-79) under Section 3-104 

and 9-003 of the Zoning Ordinance, for the following proposed use: 

... "modification and expansion of existing plant 
nursery, with variance to additional standards 
for the use to allow an existing lath house and 
parking area to remain close to the abutting R 
district then allowed by those additional standards." 

A copy of the application is attached hereto, marked 

Exhibit A and made a part hereof. 

7. That on December 5, 1979, the Planning Commission 

vote~ to recommend to the Board of Supervisors approval of SE 

091-D-79, conditioned on conformance with certain development 

conditions, including the following: 

a. Construction of a deceleration/right turn lane for 

entrance to the plant nursery; 

b. Dedication of right-of-way to 100 feet from the 

centerline for a third eastbound lane and a standard service drive, 

the exact amount of dedication to be set by DEH at the time of 

site plan review. 

8. That the Staff also recommended conditioning approval 

of SE 091-D-79 on compliance with the Zoning Ordinance provision 

concerning plant-nurseries (Article 20, Part 3), approved on 

October 22, 1979, subsequent to the filing of Petitioners' 

application, which provision permits only the sale of '' ... items 

02 



designed solely to maintain and preserve the life and health of 

nursery st9ck such as fungicides, insecticides, chemicals, peat 

moss, humus, mulches, and fertilizers." 

9. That at a regular meeting of the Board of Supervisors 

held on March 10, 1980, the Board denied SE 091-D-79. 

10. That the above mentioned amendment to the Fairfax 

County Zoning Ordinance, dated October 22, 1979, pertaining to 

plant nurseries, is unreasonable and arbitrary on its face, and 

therefore unconstitutional in that it bears no reasonable relatio~ 

ship to the public health, safety and welfare. 

11. That the October 22, 1979 Zoning Ordinance amendment 

is unconstitutional as applied to Complainants' property. 

12. That the Board of Supervisors acted arbitrarily, 

capriciously and unreasonably in denying SE 091-D-79, in that its · 

decision was based on compliance by the Complainant on the above 

mentioned unconstitutional zoning provision. 

13. That the Complainants have a vested right in develop­

ing their nursery business, and the action of the Board of 

Supervisors constitutes a confisication and unreasonable taking of 

Complainants' property. 

14. That the Board did not have the authority under the 

enabling statute or local ordinances to require the Complainants 

to meet the development conditions specified in paragraph 7 of this 

r.Iot ion for Dec lara tory Judgment. 

15. That the Board acted arbitrarily, capriciously and 

unreasonably, and ~heretore unconstitutionally, in applying the 

said development condi~~ons to Complainants' property, in that 

Complainants' proposed development does not create the need for 

the dedication or deceleration lane. 
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WHEREFORE, your Complainants respectfully pray that the 

Court grant the following relief: 

1. Declare unconstitutional, on its face and as applied 

to Complainants' property, Article 20, Part 3 of the Fairfax 

County Zoning Ordinance, which provision permits only the sale 

in plant nurseries of" ... items designed solely to maintain and 

preserve the life and health of nursery stock such as fungicides, 

insecticides, chemicals, peat moss, humus, mulches, and fertili-

zers". 

2. Declare unconstitutional the imposition by the Board 

. of the development conditions applied to Complainants' property. 

3. Declare that Complainants are entitled to modify and 

expand their nursery as a use existing on the effective date of 

the Zoning Ordinance, and that Complainants are in compliance with 

all zoning regulations. -

4. Direct Fairfax County to issue the appropriate permits· 

to allow Complainants to modify and expand their nursery and 

enjoin Fairfax County from interfering with ~omplainants' develop-

ment. 

5. Grant such ~ther relief as may to the Court seem just .. 

KELLY, LOUK, LAWSON;& KELLY 
4103 Chain Bridge Road 
Fairfax, Virginia 22030_ ... 

By:-) ~o~7o.~~~ 
Thomas 0. Lawson ., .. 
Counsel for Complainants 

BLAIR W. CUPP, DOROTHY S. CUPP, 
and WOLF TRAP NURSERY, ING. 

By Counsel 

J-Lr . -G?.. ... ~t_. G /L>S ~L 
W. Brewster Cockrell 
Counsel for Complainants 
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PLEA IN BAR 

COMES NOW, Defendant Board of Supervisors, by counsel, 

and files this Plea in Bar and as grounds therefor alleges that 

Complainants, by counsel, requested denial of their Special Ex-

ception application, SE 091-D-79, and were granted their request, 

and thus no case or controversy exists. 

DAVID T. STITT 
COUNTY ATTORNEY 

sy ~~A A I yj~}0f! 7-hA r{;/lq,Y-\_ 
Kathryn 'M. Anderson · 
Assistan~ County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 
691-2421 
Counsel for Defendant 

BOARD OF SUPERVISORS 
OF FAIRFAX COUNTY, VIRGINIA 

CERTIFICATE OF SERVICE 

~ I hereby certify that a true copy of the foregoing Plea 
in Bar was mailed, postage prepaid, to Thomas 0. Lawson, Esquire, 
and W. Brewster Cockrell, Esquire, KELLY, LOUK, LAWSON & KELLY, 
counsel for Complainants, 4103 Chain Bridge Road, Fairfax, Vir­
ginia 22030, this ~~~day of May, 1980. 
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ANSWER AND GROUNDS FOR DEFENSE 

COMES NOW, Defendant Board of Supervisors, by counsel, 

and responds to Complainants' Motion for Declaratory Judgment as 

follows: 

1. Defendant admits that Complainants Blair w. Cupp and 

Dorothy s. Cupp are owners of real property located in Fairfax 

County, Virginia, at 9439 Leesburg Pike, Vienna, Virginia 22180, 

consisting of approximately 6.7208 acres (hereinafter, the subject 

property). The rest of the allegations of Paragraph 1 are denied. 

2. Defendant-admits that Complainants Blair w. Cupp and 

Dorothy S. Cupp operate .a nursery called Wolf Trap Nursery on the 

subject property. Defendant is without knowledge to determine 

when Wolf Trap Nursery began and therefore denies the rest of the 

allegations of Paragraph 2. 

3. Assuming that Wolf Trap Nursery began in 1972, 

Defendant admits that the subject property was zoned RE-1 at that 

time. The rest of the ~egations of Paragraph 3 are denied. 

4. Defendant is without facts to verify the allegations 

in Paragraph 4 and ther~£cre denies the same. 

5. Defendant is without facts to verify the allegations 

in Paragraph 5, and therefore denies the same. 

6. Admitted, ~cept that no Exhibit A was attached to 

Defendant's copy of the Motion for Declaratory Judgment. 
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7. Admitted. 

8. Defendant admits that the staff recommended ap­

proval of SE 091-D-79 so long as Wolf Trap Nursery complied with 

the Zoning Ordinance provision concerning plant nurseries (Article 

20, Part 3) approved on October 22, 1979, subsequent to the filing 

of Complainants' application. Defendant denies the rest of the 

allegations in Paragraph 8. 

9. Admitted. 

10. Denied. 

11. Denied. 

12. Denied. 

13. Denied. 

14. Denied. 

15. Denied. 

16. Defendant denies all allegations not otherwise 

admitted. 

WHEREFORE, having answered the allegations contained in 

the Motion for Declaratory Judgment, Defendant requests this Court 

to: 

1. Dismiss Complainants' Motion for Declaratory Judg-

ment; and 

2. Award Defendant such additional relief as the Court 

may deem appropriate. 

. GROUNDS FOR DEFENSE 

COMES NOW~ ·-.-Defendant Board of Supervisors, by counsel 

and states the following Grounds for Defense: 



1. The Defendant Board of Supervisors' action to deny 

SE 091-D-79 was reasonable, justified, constitutional and bore a 

reasonable relationship to the public health, safety and welfare. 

2. The October 22, 1979 Zoning Ordinance is constitu-

tional as applied to the subject property. 

3. The Complainants have no vested right in developing 

their nursery business. 

4. The Defendant Board of Supervisors has authority 

under the enabling legislation and local ordinances to require the 

Complainants to meet the development conditions. 

5. Complainants have not alleged an actual case or 

controversy and none exists. 

6. Complainants are estopped from bringing this action 

because they requested the Defendant Board of Supervisors to deny 

SE 091-D-79 and were granted ~heir request. 

7. Complainants have failed to exhaust their admin­

istrative/legislative remedies. 

8. Complainants, having requested the Defendant Board 

of Supervisors to deny SE 091-D-79, have taken inconsistent 

positions to the detriment and prejudice of the Defendant Board of 

Supervisors. 

9. Complainants are barred fro.~ bringing this actioin 

by the doctrine of .ap~robate and reprobate. 

DAVID T. STITT 
COUNTY ATTORNEY 

Respectfully submitted, 
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By I~At;;0~11~£~ 
Kathryn M~ Anderson 
Assistant1 County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 
691-2421 
Counsel for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Answer was mailed, postage prepaid, to Thomas 0. Lawson, Esquire, 

and W. Brewster Cockrell, Esquire, KELLY, LOOK, LAWSON & KELLY, 

counsel for Complainants, 4103 Chain Bridge Road, Fairfax, Virginia 

22030, this \?,\l,day of May, 1980. 

~ri& A ~1:2ltti1 A:1t1dh'Jf£M.-, 
Ka thryn:Ai'lder son 
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0 R D E R 

THIS CASE came on before this Court on agreement of 

counsel as follows, and 

IT APPEARING TO THE COURT that Petitioners' Petition 

for Writ of Certiorari and Writ of Certiorari shall be quashed, 

and 

IT FURTHER APPEARING TO THE COURT that Respondent shall 

pose no objection to Petitioners' case Blair W. Cupp, et al. v. 

Board of Supervisors, in Chancery No. 66424, based on the fact 

that it is styled a Declaratory Judgment, ~and shall pose no 

objection on procedural grounds to Petitioners raising the issues 

set forth in the Declaratory Judgment action, 

IT IS HEREBY ADJUDGED, ORDERED AND DECREED that 

Petitioners' Petition for Writ of Certiorari and Writ of 

Certiorari shall be quashed and this case dismissed. 

THIS ORDER IS F~_. 

ENTERED this ,Jtf day of __ s._/J_1/_...7'--=+------' 1980.; 

WE ASK FOR THIS: 

DAVID T. STITT 
COUNTY ATTORNEY 

~~eViisD-;-Morris, Judge 

JUDGE 
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\ I . - .. ~ . \ ; 

By ;\ (~~}j\ r _ _,t-;J\ fv'\ .. A:t (\:~)'; ~-</jv< __ ... 
Kathryn M~ Anderson 
Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 691-2421 
Counsel for Respondent 

SEEN AND AGREED: 

-UJ.~ GLOP, 
W. Brewster Cockrell 
KELLY, LOUK, LAWSO~ & KELLY 
4103 Chain Bridge Road 
Fairfax, Virginia 22030 
Counsel for Petitioners 

1.1. 



MOTION TO AMEND GROUNDS 
FOR DEFENSE 

COMES NOW, Defendant Board of Supervisors, by counsel, 

and respectfully moves this Court to grant its Motion to Amend 

Grounds for Defense by adding three grounds as Paragraphs 10, 11 

and 12 as follows: 

10. The October 22, 1979 Zoning Ordinance amendment 

concerning nurseries is reasonable and justified on its face and 

bears a reasonable relationship to the public health, safety and 

welfare. 

11. That Defendant Board of Supervisors' action to deny 

SE-091-D-79 in no way constitutes a confiscation and unreasonable 

taking of Complainants' property. 

12. That Defendant Board of Supervisoz;s ~action, if it had 

applied the proposed development, would not have been arbitrary, 

capricious or unreasonable. 

The reasons for this Motion are: 

1. To insure that Defendant Board of Supervisors has 

all grounds of defense available to it at trial; and 

2. To giv-e Complainants ample notification of such 

additional ground {there are still seven weeks before trial at the 

time of sending a ~opy of this Motion to counsel for Com-

plainants). 
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Motions to amend pleadings are generally liberally 

granted to further the ends of justice. See Rule 1:8 of the Rules 

of the Supreme Court of Virginia. See also lB M.J., Amendments, 

§§ 4, 6 and 10, Haymore v. Brizendine, 210 Va. 578, 172 S.E.2d 774 

{1970) and Griffin v. Rainer, 212 Va. 627, 186 S.E.2d 10 {1972). 

WHEREFORE, Defendant respectfully requests this Court 

to grant its Motion to Amend Grounds for Defense. 

DAVID T. STITT 
COUNTY ATTORNEY 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA 

. -ki ~DrJ.L 1\ - --n-lZ__ 
By ~;;U,:)J1~a~ 

~thryn M •. ~nderson 
Assistant COunty Attorney 
4100 Chain Bridge ·Road 
Fairfax, Virginia 22030 
691-2421 
Counsel for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Motion to Amend Grounds for Defense was mailed, postage prepaid, 

to counsel for Complainants, Thomas 0. Lawson, Esquire, and W. 

Brewster Cockrell, Esqllir~, KELLY,LOUK, LAWSON & KELLY, 4103 Chain 
~·~ 

Bridge Road, Fairfax, Virginia 22030, this Q( day of September, 

1980. 



DECREE 

THIS MATTER came on to be heard on August 15, 1980 upon the 

::Defendant's Plea in Bar, upon due and timely notice, upon argument .. 
iiof counsel, and having been duly considered by the Court; it is 
;t 

:hereby 

ADJUDGED, ORDERED AND DECREED that the Plea in Bar is hereby 

.dismissed. 

ENTERED this J'o ~day of 9~ , 1980. 

I ASK FOR THIS: 

;

1

1 KELLY, LOUK, LAWSON & KELLY 
; 4103 Chain Bridge Road 
~:Fairfax, Virginia 22030 
'I 
'I 

.i 

--~ C2 ""h y..~.!"<or-1 
~Lawson 
Coun9el for Complainant 

I 

'I 

:1 t:'/C£Y~ -o: 
:\ SEEN AND ACCEPTED-: 

:: DAVID T. STITT 
COUNTY ATTORNEY 

{S~ahard :r •. - Jambors~;-:--Jud'ge 
JUDGE 

By ---+.~/~,-t~:1M~( ~-~.\]-+--·n..-...........ll~~h~ll~ 
;j 'k}J:~ i}nlerson 
·.'I: Ass 1 stan [ County:. Attorney A COPY 'fi''':)'T'E. 

4100 Chain Bridge Road J 1'!.11.'""='~ F.-~ .. I-!0·0\:'".TAGLE CLt."Rt 
Fa i r f ax , V i r g i n i a 2 2 0 3 0 .. ""i.J.~L~ -... 1 • .~:~ ., ' .w 1 

Counsel for Defendant Dy:.I;JJl.ih;;~.'1fi{J~t,.~~6::;7 
. . . ··- o~puty fJiarlc . 
:t4 



NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 

COUNTY Or rAIRF'AX CITY OF' F'AIRF'AX 

CITY OF' F'ALLS CHURCH .. 

BARNARO F: uENNINGS 
WILLIAM G. PLUMMER 

LEWIS 0. MORRIS 
BURCH MILLSAP 

uAMES C. CACHERIS 
THOMAS u. MIDDLETON 

RICHARO u. uAMBORSKY 
LEWIS HALL GRIF"F'ITH 

F". BRUCE BACH 

April 17, 1981 

..JUOGES 

Thomas 0. Lawson, Esq. 
Kelly, Louk, Lawson 

and Kelly 
4101 Chain Bridge Road 
Fairfax, Virginia 22030 

W. Brewster Cockrell, Esq. 
Kelly, Louk, Lawson 

and Kelly 
4101 Chain Bridge Road 
Fairfax, Virginia 22030 

David T. Stitt, Esq. 
County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 

uAMES KEITH 
RETIREO .JUOGE 

F'AIRF'AX COUNTY COURTHOUSE 
4000 CHAIN BRIDGE ROAD 

F'AIRF'AX, VIRGINIA 22030 

Re: Blair W. Cupp, et al vs. Board 
of Supervisors of Fairfax County 
At Law No. 66424 

Dear Counsel: 

The Court has reviewed the pleadings, evidence, authorities 
and arguments of counsel. 

Complainants, Blair and Dorothy Cupp (Cupp), instituted 
this suit to have a County zoning ordinance declared unconsti­
tutional and to have declared as unconstitutional certain 
developmental conditions. 

The Cupps own and operate Wolf Trap Nursery which contains 
6.7208 acres. The property is zoned R-1, except for a small 
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Blair W. Cupp, et al vs. Board 
of Supervisors of Fairfax County 
April 17, 1981 
Page 2 

subdivision zoned R-2. The nursery is located at 9439 Leesburg 
Pike, Vienna, Virginia, along the busy Route 7 corridor. 

On September 17, 1979 Cupp filed an application to the 
Board for a special exception in order to expand the nursery. 

On December 5, 1979 the Planning Commission recommended 
approval with certain developmental conditions. 

I 
Ordinance 

The Ordinance was passed on October 22, 1979 and the 
pertinent amendments provide: 

"GARDEN CENTER: An area or establishment engaged in the 
retail sales of items for the landscaping and maintenance of 
gardens, grounds and yards such as trees, shrubs, plants, seeds, 
bulbs, mulches, fertilizers, garden tools, pottery, statues, 
bird baths and oth~r such items. Landscape contracting of items 
sold on the property shall be permitted as. an accessory use. 
For the purpose of ~his Ordinance, garden centers shall be 
deemed RETAIL SALES. ESTABLISHMENTS. 

4. Delete the term and definition of NURSERY, PLANT in 
entirety and substitute in lieu thereof, in its proper 
alphabetical sequence, a new term and definition of PLANT 
NURSERY to read as follows: 

PLANT NURSERY: An area or establishment for the propaga­
tion, cultivation and:growing of nursery stock such as trees, 
plants, shrubs and v±nes. Retail sales from the site may be 
permitted as an accessory use and shall be limited to nursery 
stock grown on the property and items designed solely to 
maintain and preserve·Lhe life and health of nursery stock such 
as fungicides, insecticides, chemicals, peat moss, humus, 
mulches and fertilizeiS. Retail sales of items not designed 
solely to maintain. and preserve the life and health of nursery 
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Blair W. Cupp, et al vs. Board 
of Supervisors of Fairfax County 
April 17, 1981 
Page 3 

stock such as garden tools, hoses, pottery, statues and bird 
baths shall be deemed a GARDEN CENTER and shall be prohibited. 
Landscape contracting of nursery stock grown on the property 
shall be permitted as an accessory use. 

For the purpose of this Ordinance, growing of nursery 
stock shall include stock which is grown on the premises and 
stock which is purchased elsewhere and transplanted for growth 
on the premises." 

The sale of plants is the principal retail business of 
the nursery. In addition, the nursery sells plant food, pots, 
weed killers, fertilizer, sprayers, garden tools and other 
items accessory to sale of plants. 

Philip Yates, Zoning Administrator, testified as to a 
list of items that would be allowed and not allowed to be 
sold under the amendment to the Ordinance: 

Hand Sprayer 
Bug Sprayer 
Sprayer with water 
Sprayer with fertilizer 
Plastic Watering Can 
Tree in a ceramic pot 

Ceramic pot with plate 
Terra cotta duck 
Tree Wrap 
House plant spikes (fertilizer) 
Pruning shears 
Bulb planter 
Booklet on care of plants 

Allowed 
Allowed 
Not Allowed 
Allowed 
Not Allowed 
Allowed to sell tree 
but not the pot 

Not Allowed 
Not Allowed 
Allowed 
Allowed 
Not Allowed 
Not Allowed 
Not Allowed 

Mr. Yates testified to a number of other items that would 
be allowed to be sold under the Ordinance and items that would 
be prohibited. He testified no studies were undertaken before 
the Ordinance was promulgated. 

Complainant, Blair Cupp, testified that a plastic container 
is necessary to control plant moisture. 
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Blair W. Cupp, et al vs. Board 
of Supervisors of Fairfax County 
April 17, 1981 
Page 4 

In Board of Supervisors of Fairfax County vs. AlLman, 
215 Va. 434, 444, 445 (1975), the Supreme Court of Virginia 
stated in quoting from other cases: 

"The general principles applicable to a judicial 
review of the validity of zoning ordinances are well 
settled. The legislative branch of a local govern­
ment in the exercise of its police power has wide 
discretion in the enactment and amendmen.t of zoning 
ordinances. Its action is presumed to be valid so 
long as it is not unreasonable and arbitrary. The 
burden of proof is on h~ who assails it to prove 
that it is clearly unreasonable, arbitrary or 
capricious, and that it bears no reasonable or sub­
stantial relation to the public health, safety, 
morals, or general welfare. The court will not sub­
stitute its judgment for that of a legislative body, 
and if the reasonableness of a zoning ordinance is 
fairly debatable it must be sustained. (citing cases) 
. . . . 

In Fairfax County v. Snell Corp., 214 Va. 655, 659, 
202 S. E. 2d 889, 893 (1974), we quoted from Carper 
and then said: 

'Inherent in the presumption of legislative validity 
stated in Carper is a presumption of reasonableness. 
But, as Carper makes plain, the presumption of 
reasonableness is not absolute. Where presumptive 
reasonableness is challenged by probative evidence of 
unreasonableness, the challenge must be met by some 
evidence of reasonableness. If evidence of reasonable­
ness is sufficient to make the question fairly debatable, 
the ordinance 'must be sustained'. If not, the evidence 
of unreasonableness defeats the presumption of reason­
ableness and the ordinance cannot be sustained."' 

On June 10, 1976 in the General District Court for the 
County of Fairfax, in dismissing a cr~inal prosecution against 
Cupp, the Court held the Ordinance unconstitutional. 

:18 
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Under the Ordinance the nursery is allowed to sell a 
plant, but not its ceramic container, nor a plastic watering 
can, nor a booklet on its care, nor pruning shears. 

The Court concludes that the Ordinance's ban on the sale 
of accessories is not reasonably related to the public health, 
safety and welfare. 

II 
Special Exception 

The Cupps have applied for a special exception for 
modification and expansion of the nursery. 

The Board required road improvements as a condition to 
the expansion. 

On December 5, 1979 the Planning Commission voted 
unanimously to. recommend to the Board approval of Cupp's 
special exception, subject to two conditions; construction of 
a deceleration right turn lane for entrance to the plant 
nursery; and dedication of a right of way 100 feet from the 
centerline for a third eastbound lane and a standard service 
drive. 

Robert Moore, a Transportation Planner for Fairfax County, 
testified as to the need for a deceleration lane on Route 7. 

Section 15.1-491 (c), Va. Code, as amended, provides that 
a zoning ordinance may provide for the granting of special 
exceptions under suitable regulations and safeguards. Section 
15.1-494 (f) provides the Board may hear application for 
special exceptions and may impose conditions relating to the 
use for which a permit is granted. 

The Court find that the proposed road improvements are 
reasonably related to the public health, safety and welfare. 
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Mr. Lawson should prepare the appropriate Order and 
submit the same to counsel for approval as to form. 

Very truly yours, 

/ .. . . , 

• t 

· James C • Cacheri s 
JCC/al 
cc: Kathryn M. Anderson, Esq. 
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D E C R E E 

THIS MATTER CAME on to be heard on the 22nd and 27th 

days of October, 1980, after due and timely notice, upon appear­

ance of the parties and the witnesses, upon the Court hearing 

evidence ore tenus, upon argument of counsel, upon submission of 

authorities by counsel, and 

IT APPEARING TO THE COURT that the Complainant, Wolf 

Trap Nursery, is selling accessory products incidental to the 

sale of plants, and 

IT FURTHER APPEARING TO THE COURT that the amendments 

to the Fairfax County Zoning Ordinance, Article 20, Part 13, 

passed on October 22, 1979, defining the terms "GARDEN CENTER" 

and "PLANT NURSERY", prohibit plant nurseries from selling acces­

sory products incidental to the sale of plants, customarily sold 

by the plant nurseries, as developed by the evidence in this 

cause, and that such prohibition is not reasonably related to the 

public health, safety and welfare, and 

IT FURTHER APPEARING TO THE COURT that the Complainants 

filed an application for a Special Exception to the Fairfax 

11 County Board of Supervisors to modify and expand Wolf Trap Nur­

sery and that if the Special Exception were granted by the Board 



II 

of Supervisors, two conditions would be imposed: (l) construction 

of a deceleration right-turn lane for entrance to Wolf Trap Nur­

sery, and (2) dedication of a right of way 100 feet from the 

center line for a third east bound lane and a standard service 

drive, the construction of which would be deferred until future 

redevelopment of the site, and 

IT FURTHER APPEARING TO THE COURT that Section 15.1-

49l(c) of the 1950 Code of Virginia, as amended, provides that a 

zoning ordinance may provide for the granting of special excep­

tions under suitable regulations and safeguards, and that Section 

15.1-495(f) provides that the Board may hear applications for 

special exceptions and may impose conditions relating to the use 

for which a permit is granted, and 

IT FURTHER APPEARING to the Court that the two condi-

tions, proposed by the Fairfax County staff, should the Defendant­

Board of Supervisors act favorably on the Complainants' Special 

Exception, are reasonably related to the public health, safety and 

welfare, it is therefore 

ADJUDGED AND DECREED that the amendments to the Fairfax 

County Zoning Ordinance, Article 20, Part 13, dated October 22, 

1979, defining "GARDEN CENTER" and "PLANT NURSERY" are hereby 

declared unconstitutional on their face and as applied to Wolf 

Trap Nursery, and 

IT IS FURTHER ADJUDGED AND DECREED that the dedication 

and road improvements proposed by the Fairfax County staff, should 

the Defendant-Board of Supervisors act favorably on the Special 

Exception, _1lre_J:J.~d-~. 1~ ~ /l<.l:J.._ 

v~ ~n~ n~cREE Is· FINAL. 

ENTERED this~ 'f day of ~ "-c=-

.'"? ·?~ 

' 1981. 

22 ~/~ e( a~ 
~~- CACHERIS, JUDGE 



SEEN AND EXCEPTED: · 

KELLY, LOUK, LAWSON & KELLY 
4103 Chain Bridge Road 
Fairfax, Virginia 22030 

By: ~0 ·kr--SMl 
Thomas 0. Lawson 
W. Brewster Cockrell 
Counsel for Complainant 
Blair W. Cupp, et al 

Office of the County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 
~l.) ~-€:XCe:=?I<=-D --rv: 

By: ~~117~0.1-t .4Ad e/fC£·V\..n. _ 
av1 T St1tt ~ 

Counsel for Defendant 
The Board of Supervisors 

of Fairfax County 
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ASSIGNMENTS OF ERROR 

(1) Tpe court erred in ruling that the dedication 
\ 

and road improvement requirements were valid 

because the Defendant did not rebut the Complainants' 

prima facie showing that the conditions.were 

unreasonable by producing evidence at trial to make 

the question fairly debatable. 

(2) The Court erred in finding that the state enabling 

legislation authorized the Board of Supervisors to 

impose the dedication and road improvement requirements 

as conditions of the issuance of the special exception. 

(3) The court erred in finding that the local zoning 

ordinance authorized the Board of Supervisors to 

impose the dedication and road improvement requirements 

as conditions of the issuance of the special exception. 

(4) The court erred in failing to find that imposition 

of the dedication and improvement conditions would 

constitute an unconstitutional taking of the 

Complainants' property without just compensation. 

~4 
lV 
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ASSIGNMENTS OF CROSS-ERROR 

I. The trial court erred when it found there to be 

a case or controversy between the parties when the 

Complainants applied for a special exception to the zoning 

ordinance, the county staff suggested approval with 

conditions, the Complainants requested denial of their 

application and the Board complied with their request. 

II. The trial court erred when it found the 

definitions of pla~t nursery and garden center in the Fairfax 

County Zoning Ordinance to be unconstitutional on their face 

and as applied to the Complainants. 

QUESTIONS PRESENTED 

1. Whether the trial court erred when it 

determined that an individual who is not affected by a 

particular ordinance provision or by certain development 

conditions has standing to sue an Urban County Board of 

Supervisors and challenge the constitutionality of the 

ordinance provision and the conditions. (Assignment of 

Cross-Error I) . 

2. Whether the trial court was clearly correct in 

its decision on the issues of road improvement. 

3. Whether the trial court erred when it usurped 

the legislative prerogative of the Board of Supervisors and 

substituted its judgment for that of the Board, on the 

definition of zoning ordinance terms. (Assignment of Cross 

Error II). 
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PHI LIP G. YATES 

8 

1 SOME DOCUMENTATION IN THE RECORD. 

2 THE COURT: DO YOU HAVE ANY OBJECTION? 

3 MR. LAWSON: THAT HADN'T BEEN INTRODUCED. 

4 MS. ANDERSON: NO~ YOUR HONOR. 

5 MR. LAWSON: WE SHOULD HAVE OFFERED IT BEFORE. 

6 (THE DOCUMENT HERETOFORE REFERRED 

7 TO WAS MARKED PLAINTIFF'S EXHIBIT 

8 NO. 11 FOR IDENTIFICATION AND WAS 

9 RECEIVED IN EVIDENCE.) 

10 MR. LAWSON: THANK YOU. 

11 BY MR. LAWSON: 

12 Q I SHOW YOU WHAT'S BEEN MARKED AS COMPlAINANT'S 

13 EXHIBIT NO. 11 AND ASK YOU IF THAT'S A COPY OF THE ORDINANCE 

14 AS ADOPTED ON THE DATE MENTIONED? 

15 A YES~ IT IS. 

16 Q NOW~ YOU WERE THE ONE~ WOULD YOU SAY~ THAT WAS 

17 PRIMARILY RESPONSIBLE FOR THE DRAFTING OF THAT ORDINANCE? 

18 A MISS JANE GWINN~ MY ASSISTANT~ HAD THE PRIMARY 

19 CHARGE 0 F DRAFT I N G I T • I D I D 0 V E R 5 E E AND WAS D I R E C T L Y 

20 I NV 0 L VE D I N THE F I NA L P R 0 DUCT . 

21 

22 

23 

Q IN THE ENTIRE PROCESS? 

A THAT IS CORRECT. 

Q NOW~ WOULD IT BE ACCURATE TO CHARACTERIZE THE 

IC~6(' r,.•~IN SH;EET ~IJITF: 319 

I=AIQI=~)( \'IQGINIA 22030 
L a L REPORTING SERVICE 
CER~IF•EC' \rEI:;B.r.":'t'-' R(PQO::"TEI:IS 

26 
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THRUST OF THE AMENDMENT IN RELATION TO THE PRODUCTS WAS TO 

PROHIBIT THE SALE OF MAN-MADE PRODUCTS? 

A THAT WAS ONE OF THE UNDERLYING OBJECTIVES. 

Q ALL RIGHT. NOW, LET ME GIVE YOU A FEW PRODUCTS 

HEREJ IF I MIGHT. 

MR. LAWSON: I GUESS? YOUR HON9RJ WE'LL HAVE TO 

INTRODUCE THESE INDIVIDUALLY. 

THE COURT: 12. 

(THE ARTICLE HERETOFORE REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 12 FOR IDENTIFICATION.) 

BY MR. LA'vJSON: 

Q AND JUST SO PEOPLE WON'T BE MORE CONFUSED AND 

PROBABLY ALREADY ARE; BUT I'D LIKE TO RUN THROUGH A FEW OF 

THE PRODUCTS WITH YOU, IF I MIGHT. 

IF YOU WOULD TELL HIS HONOR IN EACH PARTICULAR 

INSTANCE WHETHER OR NOT THAT PARTICULAR PRODUCT WOULD BE 

ALLOWED TO BE SOLD UNDER THIS AMENDMENT. 

I HAND YOU COMPLAINANT'S EXHIBIT NO. 12, A HAND 

SPRAYER? AND ASK IF YOU CAN TELL US WHETHER THAT WOULD BE 

ALLOY/ED OR NOT. 

A NO, IT WOULD NOT. 

Q IT WOULD NOT BE, ALL RIGHT, SIR. 

IC~60 MAll\; ST~EET. ~UITE 319 

".11.1"\I='AX VI~GlNIA Z2030 
L & L RE?ORTING SERVICE 
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MR. LAWSON: MARK THIS AS COMPLAINANT'S NO. 13. 

THE COURT: 13. 

MS. ANDERSON: COULD YOU STATE WHAT THAT IS, 

PLEASE? 

MR. LAWSON: WHITEFLY AND MEALYBUG SPRAY. 

(THE ARTICLE HERETOFORE REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 13 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q LET ME SHOW YOU COMPLAINANT'S EXHIBIT NO. 13. AS 

A MATTER OF FACT, YOU PROBABLY WANT TO LOOK AT THAT AND TRY 

TO FIGURE OUT WHAT IT IS; AND THEN, WILL YOU TELL US WHETHER 

THAT PARTICULAR PRODUCT WOULD BE ALLOWED TO BE SOLD. 

A YES, IT WOULD. 

Q IT WOULD BE? 

A YES. 

Q THAT IS SOME SORT OF A SPRAY; ISN'T THAT CORRECT, 

FOR BUGS? 

A THAT'S CORRECT, FOR USE IN ORNAMENTAL PLANTS. 

Q IT HAS A HAND-PUMPING ACTION, SPRAY ACTION ON IT? 

A THAT'S RIGHT. 

THE COURT: YOU SA1 D THAT WOULD BE ABLE TO BE SOLD? 

MR. LAWSON: HE SAID IT WOULD BE, YES. 

t056C' .... AI"' STREET. SVITE 319 

I=AIRI:AJ>.. VIRGI .. IA ZZ030 
L & L REPORTING SERVICE 
CE R1 •~"IE:::l VE.~SATIU O.£PQ!;TE RS 
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I THE WITNESS: YES. 

2 (THE ARTICLE HEREINAFTER REFERRED 

3 TO WAS MARKED PLAINTIFF'S EXHIBIT 

4 NO. 14 FOR IDENTIFICATION.) 

5 BY MR. LAWSON: 

6 Q LET ME SHOW.YOU COMPLAINANT'S EXHIBIT NO. 14, 

7 ANOTHER SPRAYER. NOW, LET'S SUPPOSE I SHOW YOU COMPLAINANT'~ 

8 EXHIBIT NO. 14, AND SUPPOSE MR. CUPP WOULD HAVE FILLED THAT 

9 WITH WATER; AND, INSTEAD OF SELLING IT FOR $1.79, HE SOLD 

10 I T F 0 R $ 1 • 8 9 B E CA US E I T CON T A I N S W ATE R • W 0 U L D HE BE A L L 0\v E 0 

11 TO SELL THAT? 

12 A WITH \vATER? 

13 Q YES, SIR. 

14 A NO, HE WOULD NOT. 

15 Q HE WOULD NOT BE ALLOWED TO SELL IT? 

16 A NO. 

17 Q ALL RIGHT, SIR. SUPPOSE HE WERE TO FILL IT WITH 

18 S Ot,..,E SORT OF A SPRAY -- FERTILIZER SPRAY OR BUG SPRAY OF 

19 SOME SORT AND SELL IT FOR TEN CENTS MORE. WOULD HE BE 

20 ALLOWED TO SELL THAT PRODUCT? 

21 

22 

23 

A IN MY JUDGMENT, YES. 

• Q HE WOULD BE, ALL RIGHT • 

MR. LAh'SON: THIS IS COMPLAINANT'S NO. -15. 

t('!:tf.C' 'U•I' s;qE ET. SUITE 319 

~'411::1<'41( Vlr:;;GI.,IA 22030 
L 6. L REPORTING SERVICE 
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(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 15 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q I SHOW YOU COMPLAINANT'S EXHIBIT NO. 15. THIS IS 

A LITTLE WATERING CAN, PLASTIC CAN, WHATEVER. WOULD HE BE 

ALLOWED TO SELL THAT PARTICULAR PRODUCT? 

A NO, HE WOULD NOT. 

Q WOULD NOT, ALL RIGHT, SIR. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 16 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NOW, I SHOW YOU COMPLAINANT'S EXHIBIT NO. 16, 

WHICH CONSISTS OF A TREE OF SOME SORT IN A LITTLE CERAMIC 

POT. WOULD HE BE ALLOWED TO SELL THAT PRODUCT? 

TAKE ALL THE TIME YOU NEED. I DON'T P.EAN TO RUSH 

YOU. 
\ 

\ 
I 

A IT WOULD BE MY POSITION THAT HE COULD SELL THE \ 

TREE ABSENT THE POT. 

Q ABSENT THE POT, OKAY. A PERSON COULD COME IN AND 

PUT THE DIRT IN HIS HAND AND WALK OUT WITH THE TREE BUT NOT 

THE POT? 

\ 
I 

ICI!>l'-0 MAl~ STI'lEET. SUITE 319 

I:'AIRI:Al( VIRGI~IA 22030 
L 8c L REPORTING SE RVJCE 
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13 
I 
\ 
\ A A PAPER BAG OR AS THE CASE MAY BE. 

Q so, THE NEXT ONE \-.'ILL BE EASY THEN. I SHOW YOU 

COMPLAINANT'S EXHIBIT NO. 17 --
/ 

TH E C L E RK : 1 7 • 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 17 FOR IDENTIFICATION.) 

BY t--'tR. LAWSON: 

Q 17, WHICH IS THE VERY SAME CERAt~IC POT ONLY 

IT'S GOT A LITTLE PLATE UNDERNEATH THERE TO CATCH THE WATER 

AS IT SEEPS THROUGH. WOULD HE BE ALLOWED TO SELL THAT 

PRODUCT? 

A NO, HE WOULD NOT. 

MR. LAWSON: 18. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 18 FOR IDENTIFICATION.) 

MR. LAWSON: THANK YOU. 

Q NO. 18 1 WHICH IS A LITTLE TERRA COTTA DUCK-- DON'T 

TAKE THAT IN THE BATHTUB BECAUSE I DON'T THINK IT WOULD 

FLOAT; BUT WOULD HE BE ALLOWED TO SELL THAT? THAT'S SOME-

THING THAT YOU WOULD PUT PLANTS IN. 

A DEFINITELY NOT. 

IC'SE-0 M.:t.o._ SlqEET. SUITE 319 

rAoqr::AII. \ lr:;GI"I;IA Z2030 
L a L REPORTING SERVICE 
CEQTo=•EO \ E:R9ATIM "EPORTERS 
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1 Q DEFINITELY NOT, OKAY. 

2 MR. LAWSON: NOh', COMPLAINANT'S NO. 19. 

3 (THE ARTICLE HEREINAFTER REFERRED 

4 TO WAS MARKED PLAINTIFF'S EXHIBIT 

5 NO. 19 FOR IDENTIFICATION.) 

6 MR. LAWSON: YOU DON'T MIND IF I DON'T SHOW YOU 

7 EACH ONE OF THESE? I ASSUME YOU CAN SEE THEM FROM HERE. 

8 MS. ANDERSON: NO, I THINK I CAN SEE THEM. 

9 MR. LAWSON: OKAY. 

10 BY MR. LAWSON: 

11 Q NO. 19, WHICH IS TITLED "CLARK'S TREE WRAP". TAKE 

12 A LOOK AT THAT AND TELL US WHETHER OR NOT THAT -- HE COULD 

13 SELL THAT. 

14 A YES, HE COULD. 

15 Q HE COULD, ALL RIGHT, SIR. 

16 MR. LAWSON: 20. 

17 (THE ARTICLE HEREINAFTER REFERRED 

18 TO WAS MARKED PLAINTIFF'S EXHIBIT 

19 NO. 20 FOR IDENTIFICATION.) 

20 BY MR. LAh'SON: 

21 Q THIS IS TITLED "JOBE'S HOUSE PLANT SPIKES", SOME 

22 SORT OF A FERTILIZER. WOULD HE BE ALLOWED TO SELL THAT? 

23 A THIS IS A FERTILIZER? 

IC·~~C' \141"" ST~EET. SUITE 319 

I"AII'\~"A~ VIRGINIA 22030 
L & L REPORTING SERVICE 
CERTIFIE~ VE~e.:."r:~ !.\(PORTERS 
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Q YOU LOOK AT IT., AND YOU TELL US. 

GO AHEAD AND TAKE ALL THE TIME YOU NEED. 

A YES., IN THE LIGHT THAT IT IS A FERTILIZER. 

Q ·ALL RIGHT. 

MR. LAWSON: NO. 21., I BELIEVE. 

(THE ARTICLE HE~EINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 21 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 21., WHICH ARE PRUNING SHEARS THAT YOU USE TO 

PRUNE ROSEBUSHES AND OTHER THINGS LIKE THAT. WOULD HE BE 

ALLOWED TO SELL THAT? 

A NO., HE WOULD NOT. 

Q WOULD NOT, OKAY. 

M R • LAWS ON : 2 2 • 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 22 FOR IDENTIFICATION.) 

BY MR. LA\4SON: 

Q I SHOW YOU EXHIBIT NO. 22., HHICH IS ENTITLED "BULB 

PLA~TER."., SOMETHING TO DIG DOHN IN THE GROUND AND PUT THE 

BULBS IN. IT'S MADE OF METAL. WOULD HE BE ALLOWED TO SELL 

THAT? 

tO~E'C ... A.IN STREET. SUITE 319 
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A NO, HE WOULD NOT. 

Q OKAY. 

MR. LAWSON: 23? 

THE CLERK: YES. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED P~AINTIFF'S EXHIBIT 

NO. 23 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 23. WOULD HE BE ALLOWED TO SELL THAT? 

MS. ANDERSON: COULD YOU IDENTIFY THAT, PLEASE? 

THE COURT: DO YOU WANT TO SEE THAT, MS. ANDERSON? 

BY MR. LAWSON: 

Q I'M SORRY. JUST READ IT. 

A 11 F I S H . E t-1 U L S I ON FER T I L I ZE R 5 - 1- 1 F 0 R H OU S E PLAN T S " ; 

AND IT'S NON-BURNING; AND IT'S FISH DEODORIZED. 

YES., HE WOULD. 

Q THAT'S A PLASTIC BOTTLE, RIGHT? 

A THAT'S CORRECT. 

Q OKAY, SIR. 

MR. LA\-!SON: 24. 

(THE ARTICLE HEREINAFTER REFERRED 

105~0 t.A411'1/ STREET SUITE 319 

I"AIR~ .I\ X IIIRGoNIA ~2030 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 24 FOR IDENTIFICATION.) 
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BY HR. LAWSON: 

Q NO. 24, HHICH IS "SPOT-GRO", HIGHLIGHTS PLANTS. 

WOULD HE BE ALLOWED TO SELL THAT? 

A NO, HE WOULD NOT. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 25 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 25, WHICH ARE VINE SUPPORTSJ LITTLE DOODADS 

THAT YOU TACK INTO A WALL BY WHICH A VINE WILL BE TRAINED 

TO GROW UP ON A WALL. WOULD HE BE ALLOWED TO SELL THAT? 

A NO, HE WOULD NOT. 

Q WOULD NOT, ALL RIGHT, SIR. 

MR • LAWS ON : N 0 • 2 6 • 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 26 FOR IDENTIFICATION.) 

BY M R • LA h' S 0 N : 

Q NO. 26 IS JUST SIMPLY A SAMPLE. IT'S A BOOKLET 

ENTITLED "HOUSE PLANTS". MR. CUPP HAS A SERIES OF THESE ON 

ROSES AND AZALEAS AND WHATEVER. IT iELLS YOU HOW TO CARE 

FOR THEM AND PLANT THEM AND TAKE CARE OF THEM. WOULD HE BE 

ALLOWED TO SELL THAT? 

IO~EoC' ""''"' S":'REET. SUI'TE 319 
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A NO, HE WOULD NOT. 

Q HE WOULD NOT 1 OKAY, SIR. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 27 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 27, WHICH IS "SHULTZ-INSTANT LIQUID PLANT FOOD'. 

IT'S IN A CARDBOARD BOX. IT'S A BOTTLE WHICH HAS GOT A 

LITTLE CAP ON IT. WOULD HE BE ALLOWED TO SELL THAT? 

A YES, HE WOULD. 

Q OKAY. NOW, LET'S OPEN THIS UP. IT'S GOT A LITTLE 

EYEDROPPER ATTACHED TO THE TOP OF IT, HAS IT NOT? 

A YES, IT DOES. 

Q SUPPOSE HE SELLS THE BOTTLE WITH, SAY, JUST A 

REGULAR CAP; AND HE WERE TO SELL THE EYEDROPPER AS A 

SEPARATE ITEM. WOULD HE BE ALLOWED TO SELL THE EYEDROPPER? 

A NO, HE WOULD NOT. 

Q HE W 0 U L D N 0 T; 8 UT 1 I N C Or-1 B I NAT I ON 
1 

H E C 0 U L D S E L L 

IT; IS THAT CORRECT? 

A YES, HE COULD. 

Q ALL RIGHT, SIR. 

MR. LAWSON: 28, IS IT? 

THE CLERK: YES. 
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1 (THE ARTICLE HEREINAFTER REFERRED 

2 TO WAS MARKED PLAINTIFF'S EXHIBIT 

3 NO. 28 FOR IDENTIFICATION.) 

4 BY MR. LAWSON: 

5 Q THIS IS TITLED "~,IRACLE-GRO THERAPY FOR HOUSE 

6 PLANTS'.'· IT'S P.LANT FOOD. IT'S GOT A LITTLE PLASTIC 

7 MEASURER ON THE SIDE, WHICH IS CONTAINED IN THE BOX. WOULD 

8 HE BE ALLOWED TO SELL THAT? 

9 A YES, HE WOULD. 

10 • Q AGAIN, THE SAME QUESTION: IF THIS LITTLE MEASURER 

11 WERE NOT PART OF THE BOX, I ASSUME HE WOULD NOT BE ALLOWED 

12 TO SELL THE MEASURER, WOULD HE ·--

13 A THAT'S RIGHT. 

14 Q· -- SEPARATELY? 

15 A THAT'S RIGHT. 

16 (THE ARTICLE HEREINAFTER REFERRED 

17 TO WAS MARKED PLAINTIFF'S EXHIBIT 

18 NO. 29 FOR IDENTIFICATION.) 

19 BY MR. LAWSON: 

20 Q NO. 29 1 "TRANSPLANTONE 1 ~A,AKES ROOTS GROW". WOULD 

21 HE BE ALLOWED TO SELL THAT? IT'S NOT A FERTILIZER. IT'S 

~ NOT AN INSECTICIDE. WOULD HE BE ALLOWED TO SELL IT? 

23 A IS IT NOT A FORM OF A CHEMICAL OR 
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1 Q I WANT YOU -- YOU'RE THE ENFORCER. I WANT YOU TO 

2 LOOK AT IT AND YOU TELL US WHETHER HE CAN SELL IT. YOU'VE 

3 GOT TO APPLY THIS ORDINANCE. 

4 A I WOULD SAY I "NO'.'· 

5 Q YOU WOULD SAY 1 "N0 11
• YOU HAVE SOME DOUBTS IN YOUR 

6 MIND THOUGH; IS THAT CORRECT? 

7 A THAT'S CORRECT. 

8 Q ALL RIGHT, SIR. YOU'RE NOT SURE, I GUESS, IS A 

9 BETTER WAY TO PHRASE THATj IS THAT CORRECT? 

10 A (NODDING HEAD.) 

11 MR. LAWSON: NO. 30. 

12 (THE ARTICLE HEREINAFTER REFERRED 

13 T 0 h' AS f'-AA RK ED PLAINTIFF 1 S EXHIBIT 

14 NO. 30 FOR IDENTIFICATION.) 

15 BY MR. LAWSON: 

16 Q NO. 30 1 WHICH IS A UNIVERSAL SWIVEL HOOK FOR 

17 PLANTERS. THIS IS THE THING WHERE YOU HAVE MACRAMES HANGING 

18 FROM THE CEILING THAT YOU BUMP YOUR HEAD INTO. I ASSUME YOU 

19 ALL HAVE THEM IN YOUR OFFICES OVER THERE. WOULD HE BE 

20 ALLOWED TO SELL THAT? 

21 

22 

23 

A NO, HE WOULD NOT. 

Q HE WOULD NOT. 

MR. LAWSON: 31. 
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(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 31 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 31, A TROWEL FOR DIGGING IN THE GROUND. WOULD 

HE BE ALLOWED TO SELL THAT? 

A NO, HE WOULD NOT. 

Q ALL RIGHT, SIR. 

(THE~ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 32 FOR IDENTIFICATION.) 

BY t'r'tR. LAh'S ON: 

Q NO. 32, THIS IS A LITTLE WICKER BASKET THAT YOU 

WOULD PUT A POT WITH A PLANT IN IT. WOULD HE BE ALLOWED TO 

SELL THAT? 

A NO, HE WOULD NOT. 

Q HE WOULD NOT. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 33 FOR IDENTIFICATION.) 

BY MR. LAh'SON: 

Q NO. 33, WHICH IS A-- EXCUSE ME, GO AHEAD AND OPEN 

IT. IT'S SOME SORT OF A PAIR OF SHEARS OR \·:HATEVER. I'M 

ICI::OFoC 11.141"-1 S'T~EET SLII'TE 319 
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NOT SURE I KNOW WHAT IT IS MYSELF. WOULD HE BE ALLOWED TO 

SELL THAT? 

A IT LOOKS LIKE SOME TYPE OF SHEAR. IN ANY EVENT 
1 

MY RESPONSE WOULD BE, "NO". 

Q IT'S MADE OF METAL? 

A RIGHT. 

Q MADE IN CHINA 1 ISN'T IT, OR JAPAN, I BELIEVE. 

A I THINK SO. 

MR. LAWSON: 34. WE'RE GETTING CLOSE TO THE END, 

JUDGE, TWO MORE. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 34 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q A PLASTIC TRAY, NO. 34 1 WHICH YOU PUT A PLANTER 

ON TOP OF THAT TO KEEP THE WATER FROM RUNNING ONTO THE RUG. 

WOULD HE BE ALLOWED TO SELL THAT? 

A NO, HE WOULD NOT. 

MR. LAWSON: 35. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 35 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

l(l~t'CI 1\.!.C.II'I/ STREET. S•.:•TE 319 

~"AII:;I=AX. VII'HiiNIA. c2030 
L & L REPORTING SERVICE 
C:ERT•~•EO VE F-e A TIM ~E~>CP'Tl RS 

40 

70~ S91·1414 



460;LJN 
23 

Q NO. 35 1 vlHICH IS A PLASTIC CHRISTMAS DECORATION, 

2 OBVIOUSLY MAN-MADE. WOULD HE BE ALLOWED TO SELL THAT? 

3 A N0 1 HE WOULD NOT. 

4 Q OKAY. 

5 (THE ARTICLE HEREINAFTER REFERRED 

6 TO WAS MARKED PLAINTIFF'S EXHIBIT 

7 NO. 36 FOR IDENTIFICATION.) 

8 BY MR. LAWSON: 

9 Q I SHOW YOU NO. 36, WHICH IS A PHOTOGRAPH SHOWING 

10 SOME.BIRDBATHS AND FOUNTAINS 

11 MS. ANDERSON: WHERE IS THIS TAKEN? 

12 MR. LAWSON: PARDON? 

13 MS. ANDERSON: WHERE IS THIS TAKEN? 

14 MR. LAWSON: TAKEN AT HIS PLACE. DO YOU OBJECT TO 

15 IT? 

16 MS. ANDERSON: NO. 

17 BY MR. LA"''SON: 

18 Q I SHOW YOU NO. 36, WHICH IS A PHOTOGRAPH TAKEN AT 

19 MR. CUPP 1 S PLACE OF BUSINESS; AND IT SHOWS SOME BIRDBATHS 

20 AND A FOUNTAIN; AND ASK YOU IF HE'D BE ALLOWED TO SELL THOSE 

21 

22 

23 

A NO, HE WOULD NOT. 

Q ALL RIGHT, SIR. NOW, IN EACH INSTANCE, ALL OF 

THESE PRODUCTS ARE MAN-MADE, ARE THEY NOT? 
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1 A THAT IS CORRECT. 

2 Q AND --

3 A EXCEPT THE PLANT IN THE LITTLE CONTAINER THERE. 

4 Q EXCEPT THE PLANT? 

5 A RIGHT. 

6 Q BUT EVERYTHING ELSE IS MAN-HADE, IS IT NOT? 

7 A THAT'S MY RECOLLECTION. 

8 Q SOME, HE'D BE ALLOWED TO SELL; SOME, HE WOULD NOT; 

9 IS THAT CORRECT 

10 A THAT Is -~ 

11 Q BY YOUR INTERPRETATION OF THE ORDINANCE? 

12 A THAT'S CORRECT. 

13 MR. LAWSON: THE COURT'S INDULGENCE FOR JUST ONE 

14 MOMENT? 

15 THE COURT: SURE. 

16 MR. LAWSON: THAT'S ALL THE QUESTIONS I HAVE OF 

17 TH I S W I TN E S S • 

18 THE COURT: CROSS EXAMINATION? 

19 MS. ANDERSON: NO CROSS EXAMINATION, YOUR HONOR. 

20 THE COURT: DO YOU WANT MR. YATES EXCUSED OR 

21 SUBJECT TO RECALL? 

22 

23 

MS. ANDERSON: HE'S SUBJECT TO RECALL BY MYSELF. 

THE COURT: YOU CAN GIVE HIM A PHONE CALL LATER 
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-:BLAIR W. CUPP 

25 

SO HE CAN GO BACK TO THE OFFICE, IF THAT'S AGREEABLE WITH 

YOU, MR. LAWSON? 

MR. LAWSON: YES. 

THE COURT: YOU CAN GO BACK TO YOUR OFFICE, 

MR. YATES, FOR NOW. 

(THEREUPON, THE WITNESS STOOD ASIDE, SUBJECT TO 

RECALL.) 

MR. LAWSON: YOUR HONOR, MR. CUPP IS THE NEXT 

WITNESS. HE'S PROBABLY GOING TO BE QUITE A \&/HILE. I DON 1 T 

KNOW WHETHER OR NOT YOU WANT TO START. 

THE COURT: IT'S UP TO YOU. 

(THEREUPON, THE WITNESS WAS SWORN.) 

THEREUPON, 

B LA I R w • cup pI 

COMPLAINANT, WAS CALLED FOR EXAMINATION BY COUNSEL IN HIS 

OWN BEHALF, AND, HAVING BEEN PREVIOUSLY DULY SWORN, WAS 

EXAMINED AND TESTIFIED AS FOLLOWS: 

DIRECT EXAMINATION 

BY MR. LAWSON: 

Q BLAIR, WOULD YOU STATE YOUR FULL NAME, PLEASE? 

A BLAIR W. CUPP. I RESIDE AT 9439 LEESBURG PIKE, 

VIENNA, VIRGINIA. 

Q YOU'RE GOING TO HAVE TO SPEAK UP NOW SO EVERYBODY 

1('!)~0 r•,'IA.I"-1 ST~EET SUtTE 319 
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1 CAN HEAR YOU. 

2 YOU LIVE -- I ASSUME YOU LIVE THERE, OF COURSE, 

3 WITH YOUR WIFE; IS THAT CORRECT? 

4 A YES. 

5 Q HOW LONG HAVE YOU LIVED AT THAT ADDRESS? 

6 A TWENTY-TWO YEARS. 

7 Q HOW LONG HAVE YOU BEEN A RESIDENT OF FAIRFAX 

8 COUNTY? 

9 A SIXTY YEARS. 

10 Q HOW OLD ARE YOU? 

11 A SIXTY-THREE. 

12 Q ALL RIGHT, SIR. NOW, YOU AND YOUR WIFE ARE THE 

13 OWNERS AND PROPRIETORS OF THE WOLF T~AP NURSERY, 

14 INCORPORATED; IS THAT CORRECT? 

15 A THAT'S CORRECT. 

16 Q HOW LONG HAVE YOU BEEN IN BUSINESS IN FAIRFAX 

17 COUNTY AS A NURSERYMAN? 

18 A EIGHT YEARS AND ABOUT FOUR MONTHS. 

19 MS. ANDERSON: COULD YOU SPEAK UP? WHAT WAS THE 

20 ANSWER T 0 THAT? 

21 

22 

23 

THE WITNESS: EIGHT YEARS AND ABOUT FOUR MONTHS. 

BY MR. LA~'SON: 

Q NOW, SPEAK UP AS I TOLD YOU. DON'T LET YOUR VOICE 

I C'~6C' MAl"' STR!: ET SUITE J 19 
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1 DROP OFF BECAUSE THERE'S AN AIR CONDITIONER RUNNING; AND -

2 IT'S KIND OF HARD TO HEAR YOU. 

3 AND, DURING THAT PERIOD OF TIME, HAS YOUR NURSERY 

4 BUSINESS BEEN LOCATED AT THE LEESBURG PIKE ADDRESS? 

5 A YES, IT HAS. 

6 Q APPROXIMATELY HOW MUCH LAND DO YOU HAVE AT THAT 

7 ADDRESS? 

8 A 6.72 ACRES. 

9 Q DO YOU ALSO LIVE ON THAT SITE? 

10 A I LIVE THERE, YES. 

11 Q AND THAT'S WHERE YOUR HOME HAS BEEN, YOU SAY, FOR 

12 THE LAST TWENTY-TWO YEARS? 

13 A YES. 

14 Q AND YOUR PLACE OF BUSINESS FOR THE LAST --

15 A EIGHT YEARS. 

16 Q -- EIGHT YEARS, PLUS, OKAY. NOW, LET ME SHOW YOU 

17 A SERIES OF PHOTOGRAPHS; AND THEY HAVE BEEN MARKED AS 4A 

18 THROUGH 4M, A TOTAL OF 13 PHOTOGRAPHS; AND IF YOU_WOULD 

19 DESCRIBE -- AND YOU PROBABLY BETTER STAND UP HERE, IF YOU 

20 WOULD.AND DESCRIBE THESE 

21 THE COURT: DO YOU WANT TO MOVE, MS. ANDERSON? 

22 YOU MAY. 

23 MS. ANDERSON: YES~ SIR. 
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BY MR. LAWSON: 

Q EACH PHOTOGRAPH TO HIS HONOR AND COUNSEL; AND 

SO EVERYBODY WILL UNDERSTAND EXACTLY WHAT IS SHOWN IN THAT 

PICTURE; AND DESCRIBE YOUR PLACE OF BUSINESS IN SO DOING. 

A THIS IS A PHOTOGRAPH OF THE NURSERY TAKEN -- THIS 

IS ACROSS THE-- OPPOSITE OF ROUTE 7, SHOWING THE PARKING LOT 

AND THE LATH AREAS AND SOME OF THE PLANT MATERIAL. 

Q IS THAT THE ENTRANCE? YOU'RE GOING TO HAVE TO 

TALK SO THAT TURN AROUND SO THE JUDGE CAN SEE WHAT 

YOU'RE DOING. 

MS. ANDERSON: MAY I SEE THAT1 

MR. LAWSON: YOUR HONOR, WE PROBABLY SHOULD HAVE 

SAID THIS AT THE BEGINNING; BUT I DO WANT TO ASK THE COURT 

TO TAKE A VIEW, OF COURSE, IN THIS PARTICULAR INSTANCE, OF 

THE SITE.--

THE COURT: DO YOU AGREE? 

MR. LAWSON: -- AT SOME POINT. 

MS. ANDERSON: YOUR HONOR, SINCE THIS IS AN 

OFFICIAL ATTACK ON AN ORDINANCE, I CAN'T AGREE TO A VIEW OF 

THIS NURSERY ONLY. IF YOU WOULD TAKE A VIEW OF THE WHOLE 

SITUATION. 

THE COURT: I 1 L L TAKE IT UNDER ADVISEMENT. 

MR. LAWSON: JUST SO IT'S QUITE CLEAR, WE'RE ALSO 

!C~f.O MAl"" SH~E.ET. SUITE 319 
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1 ATTACKING THE ORDINANCE AS IT APPLIES IN THIS PARTICULAR 

2 INSTANCE 1 YOUR HONOR, AS WELL AS ATTACK! NG 1 ·r N GENERAL, 

3 THE CONSTITUTIONALITY OF THE ORDINANCE. 

4 THE COURT: OKAY. 

5 BY MR. LAWS ON: 

6 Q GO AHEAD. JUST WOULD YOU DO THIS: WOULD YOU 

7 REFER TO THE EXHIBIT NUMBER AND THEN EXPLAIN IT TO HIS 

8 HONOR? 

9 A THIS IS EXHIBIT NO. 48. THIS IS ANOTHER VIEW OF 

10 THE FRONT OF THE NURSERY SHOWING MY HOUSE. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q TURN IT SIDEWAYS SO HE CAN SEE. 

THE COURT: YOUR HOUSE IS ON THE RIGHT, SIR? 

THE WITNESS: YES, SIR. 

THE COURT: SORT OF IN BACK? 

THE \~I TNESS: IN BACK. 

THE COURT: DID YOU SEE THIS, MS. ANDERS ON? 

MS. ANDERSON: YES, I DID. 

THE WITNESS: THIS IS EXHIBIT 4C, HHI CH IS A 

CLOSER VIEW OF THE HOUSE. 

BY MR. LAh'SON: 

Q YOU SA'Y 11 THE HOUS E 11
1 THAT 1 S YOUR HOME? 

A MY HOt-J,E, YES. 

THIS IS EXHIBIT 40, WHICH SHOWS THE SIDE OF THE 
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GREENHOUSE~ THE SALES OFFICE, THE LATH HOUSE, AND ANOTHER 

LATH HOUSE HERE~ AND PLANT MATERIAL. 

THIS IS EXHIBIT 4E~ WHICH SHOWS LOOKING BACK 

TOWARD THE BACK END OF THE PROPERTY. IT SHOWS THE PLANT 

MATERIAL AND THE WAREHOUSE WE HAVE THERE. 

THIS IS 4F; AND THIS IS A PICTURE OF THE INTERIOR, 

SHOWING THE DISPLAYS. 

4G, WHICH IS ANOTHER PICTURE OF THE INTERIOR. IT 

SHOWS THE EXTENT OF THE INSECTICIDES AND SO FORTH THAT WE 

HAVE. 

THIS IS 4H, WHICH SHO\~S ANOTHER CORNER OF THAT 

SAME ROOM. 

THIS IS 4I, WHICH IS A LITTLE BIT CLOSER VIEW OF 

BOTH OF THE LATH AREAS AND THE SALES OFFICE, TAKEN FROM THE 

PARKING LOT. 

THIS IS 4J, WHICH SHOWS THE GREENHOUSE ATTACHED TO 

THE SALES OFFICE. 

Q LET ME JUST INTERRUPT. DOES THAT SHOW ANY PLACE 

TO THE REAR WHERE THE STOCK IS KEPT? 

A No,·. THAT ONE DOESN'T; BUT THE PREVIOUS ONE DID. 

Q OKAY. 

A THIS SHOWS -- THIS IS 4K, WHICH SHOWS THE NO. 2 

LATH HOUSE AND PLANT MATERIAL IN FRONT OF IT. 
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MS. ANDERSON: COULD YOU INDICATE ON THE PLAT 

2 WHICH IS NO. 2? 

3 THE WITNESS: YES. 

4 MR. LAWSON: WE'RE GOING TO GET TO THIS LATER, IF 

5 YOU WANT TO WAIT. 

6 MS. ANDERSON: OKAY, FINE. 

7 MR. LAHSON: I'M GOING TO HAVE HII1 EXPLAIN IT. 

8 BY MR. LA\'ISON: 

9 Q IN SHOWING EXHIBIT NO. 4L, BLAIR, IF YOU WOULD, 

10 YOU MIGHT HELP HIS HONOR BY ELABORATING ON THE FUNCTION OF 

11 A LATH HOUSE, \'/HAT IT DOES, AND WHAT THE PURPOSE OF IT IS. 

12 A 4L IS A LATH HOUSE, SHOWING THE DETAILS OF THE 

13 STRUCTURE; AND THE PURPOSE OF THAT IS TO RETARD WATERING. 

14 THAT SUPPORTS SNOW FENCE WHICH IS LAID UP ON TOP OF THIS 

15 STRUCTURE, AND THAT CUTS OUT ABOUT FIFTY PERCENT OF THE 

16 Ll GHT WHICH CUTS DOWN CONSIDERABLY ON THE WATERING 

17 REQUIREMENTS. 

18 Q DID YOU HAVE A PARTICULAR EXPERIENCE REGARDING 

19 THAT THIS PAST YEAR OR DURING THE DROUGHT? 

20 

21 

22 

23 

A I DID THIS SUMMER. 

Q EXPLAIN TO YOUR HONOR WHAT THAT ENTAILED. 

A OKAY. WE HAD FIVE FULL-TIME WATERING PERSONNEL 

ON HAND; AND, THIS SUMMER, WE LOST APPROXIMATELY $5,000.00 
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DUE TO NURSERY STOCK LOST DURING THE DROUGHT; AND ALL OF THE 

2 LOSSES OCCURRED OUTSIDE OF THE LATH AREAS. ANY -- I DIDN'T 

3 LOSE ONE PLANT THAT WAS INSIDE OF THE SHADED AREAS. THEY 

4 WERE ALL OUT IN THE HOT SUN, AND THAT'S THE MAIN REASON FOR 

5 THAT. 

6 OKAY, AND THIS IS 4M. THIS IS ANOTHER PICTURE OF 

7 THE LATH AREA~ WHICH IS TAKEN FROM THE PARKING LOT. NOW, 

8 I MIGHT POINT OUT SOMETHING, IF I MAY? 

9 Q GO AHEAD. 

10 A THIS THING AROUND THE TOP EDGE OF THE LATH AREA 

11 IS NOT FUNCTIONAL EXCEPT JUST FOR LOOKS. I JUST TRIED TO 

12 MAKE IT LOOK AS PLEASING AS I COULD. 

13 Q IT LOOKS LIKE A MANSARD ROOF? 

14 A YES, RIGHT. 

15 Q ALL RIGHT, THANK YOU. YOU MAY HAVE A SEAT. 

16 BLAIR, I SHOULD HAVE ASKED THIS EARLIER: IS THIS 

17 BUSINESS OF YOU AND YOUR WIFE THE SOLE MEANS OF YOUR 

18 LIVELIHOOD? 

19 A YES, IT IS. 

20 Q ALL RIGHT, SIR. NOW, WOULD YOU DESCRIBE IN 

21 DETAIL, IF YOU WOULD, TO HIS HONOR, WHAT PRODUCTS YOU SELL, 

~ WHAT SERVICES YOU RENDER, AND, IN GENERAL, WHAT IS INVOLVED 

23 IN THE FUNCTION OF A RETAIL NURSERY. 
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A WE SELL ALL MANNER OF PLANT MATERIAL, INCLUDING 

ANNUALS, PERENNIALS~ TREES~ SHRUBS, AND ANYTHING NORMALLY 

FOUND, I WOULD SAY, IN A FULL-SERVICE NURSERY. WE ALSO 

OFFER LANDSCAPING AS A SERVICE. WE HAVE --

Q WHEN YOU SAY "LANDSCAPING", EXACTLY WHAT DO YOU 

MEAN BY THAT? 

A WHERE WE GO OUT TO THE HOMEOWNER 1 SPROPERTY AND 

PLANT TREES. 

Q IT'S OFF-SITE SERVICE? 

A RIGHT. 

Q ALL RIGHT. 

A WE HAVE A FULL-TIME LANDSCAPE DESIGNER ON THE 

STAFF WHO DESIGNS UP THESE PROJECTS THAT THE HOMEOWNER 

COMES IN TO ·us. AND ASKS US TO DO. 

WE ALSO -- IN THE COURSE OF LANDSCAPING, WE ARE 

SOMETIMES REQUIRED TO BUILD A GARDEN OR THINGS LIKE THAT 

WHERE YOU MIGHT HAVE ORNAMENTS~ A FOUNTAIN, OR SOMETHING 

THAT THE CUSTOMER WANTS. 

Q SPEAK UP. 

THE COURT: ~HY DON'T YOU GET HIM SOME WATER, IT 

MIGHT HELP HIM. 

(THEREUPON~ THE OFFICER OF THE COURT COMPLIED WITH 

THE REQUEST.) 
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THE WITNESS: THAT'S ESSENTIALLY WHAT WE DO. 

BY MR. LAWSON: 

Q COULD YOU GIVE US AN ARRAY OF THE PLANTS THAT YOU 

SELL? 

A THE TYPE QF PLANTS? 

Q YES, SIR. 

A WE SELL SHADE TREES, AZALEAS, RHODODENDRONS, 

NEEDLE EVERGREENS, DECIDUOUS SHRUBS. THAT WOULD COVER IT. 

Q ALL RIGHT, SIR. TELL US, SIR, APPROXIMATELY HOW 

MANr OF THOSE PLANTS YOU MIGHT HAVE AT A GIVEN TIME ON YOUR 

SITE, APPROXIMATELY? 

A NUMBERS OF PLANTS? GEE, IN THE SPRINGTIME, IN 

THE HEIGHT OF THE SEASON, THERE MAY BE TEN THOUSAND 

INDIVIDUAL PLANTS, IF YOU'RE COUNTING THE LITTLE GREENHOUSE 

PLANTERS AS PLANTS. 

Q WE'LL GET INTO THAT. NOW, A LOT OF THESE PLANTS, 

ARE THEY ALL GROWN ON SITE OR DO YOU YIELD SOME IN OR 

EXPLAIN THAT TO HIS HONOR? 

A I PURCHASE SOME OF THEM ELSEWHERE AND WE BRING 

THEM IN AND HOLD THEM UNTIL THEY'RE SOLD. WE BRING THEM IN 

AND MULCH THEM. WE GROW SOME OF THEM THERE. I HAVE TREES 

GROHING IN THE GROUND. I GROH PLANTS IN MY GREENHOUSE, 

PROPAGATED FROM SEEDS. 
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1 Q NOW, WOULD YOU ELABORATE ON THE FUNCTION OF THE 

2 GREENHOUSEt WHAT IS INVOLVED THERE? 

3 A THAT IS AN ARTIFICIAL ENVIRONMENT FOR THE PLANTS 

4 BECAUSE THEY WON'T GROW IN THE OUTSIDE ENVIRONMENT. 

5 Q ARE THERE ANY PARTICULAR SPECIALTY PLANTS THAT 

6 YOU HAVE GONE INTO? 

7 A YES, I DO SPECIALIZE IN BONSAI, WHICH IS WHAT THAT 

8 LITTLE TREE IS THERE. 

9 Q h'HAT'S A "BONSAI"? 

10 A II 8 ON sA I" Is 

11 Q LET ME S H 0\'/ Y 0 U E XH I B I T N 0 • 1 6 • 

12 A "BONSAI" IS REALLY THE ART OF HINIATURIZING DWARF 

13 TREES, AND IT'S DONE BY PRUNING -- TAKING A DWARF TO START 

14 WITH AND PRUNING BACK THE ROOTS. 

15 Q I SHOW YOU EXHIBIT NO. 33. DOES THAT HAVE ANY 

16 PARTICULAR SIGNIFICANCE IN THIS PROCESS? 

17 A YES, IT DOES. THIS ART STARTED IN JAPAN CENTURIES 

18 AGO, AND THIS IS THE RECOMMENDED TOOL THAT THEY USE TO PRUNE 

19 BACK -- IN A CERTAIN FASHION, PRUNE BACK THIS LITTLE TREE. 

20 THE SHAPE 0 F T H I S I S CURVE D S 0 THAT 
1 

I F Y 0 U h' ANTE D T 0 T /¥.. E 

21 OFF A LITTLE BRANCH THERE.., IT CUTS IT OFF CLEAN; Af-.!D LEAVES 

22 NO SCAR. 

23 Q NOW, COULD YOU -- WOULD YOU TELL US TYPICALLY 
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WHAT IS INVOLVED IN THE SALE OF PLANTS., AND., PARTICULARLY., 

AS THAT MIGHT RELATE TO SOME OF THESE MAN-MADE PRODUCTS? 

WOULD YOU EXPLAIN AND ELABORATE ON THAT TO HIS HONOR? IF 

YOU WISH TO GIVE EXAMPLES., JUST SAY SO. 

A WELL, TO START WITH., WE ARE PRIMARILY IN THE 

PLANT BUSINESS. WE DON'T DO ANY ADVERTISING. I HAVE ONE 

LITTLE -- THE SMALLEST LINE AS POSSIBLE -- IN THE YELLOW 

PAGES • I T J US T S A Y S ., "H 0 L F T RAP NURSE RY ., I N C 0 R P 0 RATED., " 

WITH THE ADDRESS. IT'S WORD-OF-MOUTH ADVERTISING. 

THE CUSTOMER WILL COME IN,AND THEY WILL COME IN 

FOR A TREE OR A SHRUB OR A BUSH OR SOMETHING LIKE THAT; AND., 

IN THE PROCESS OF ~~KING THE SALE TO THE CUSTOMER., THEY HAY 

ASK YOU, 11WELL., IS THIS TREE SUSCEPTIBLE TO DISEASE?" LET'S 

TAKE AN AZALEA FOR EXAMPLE. I'D SAY, "YES, IT IS"; AND 

THEY SAY, "WELL, WHAT PRECAUTIONS SHOULD I TAKE?rr "WELL., 

YOU SHOULD SPRAY IT AT CERTAIN TIMES TO KEEP WHITEFLY OFF 

AND OTHER TIMES TO KEEP OTHER FLYS OFF THE AZALEA. YOU 

NEED TO FEED THE AZALEAS AT A CERTAIN TIME"; AND THEY'D SAY., 

"D 0 Y 0 U HAVE THESE P R 0 DUCT S ? " " Y E S 1 I D 01.1 ; AND WE ' D G 0 

AHEAD AND CONSUM~ATE THE SALE. 

Q HAVE YOU EVER HAD ANY INSTANCE WHERE A CUSTOMER 

COMES IN FOR THE SPECIFIC PURPOSE AND THE SOLE PURPOSE OF 

BUYING A ~~N-MADE PRODUCT? 
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A SELDOM IF EVER. I CAN'T RECALL ONE INSTANCE WHERE 

2 THEY CAME IN AND JUST -- WELL, I CAN'T REALLY SAY THAT IT 

3 HAS NEVER HAPPENED BECAUSE I'M NOT THERE ALL THE TIMEj BUT 

4 I CAN'.T RECALL ANY INSTANCE \'t'HERE THE CUSTO~·~ER CAME IN AND 

5 BOUGHT A TROWEL. THEY ALWAYS BUY THAT IN CONNECTION WITH 

6 BUYING THE BULBS FIRST, AND THEN BUY THE MAN-MADE ARTICLE 

7 LATER. 

8 Q ALL RIGHT. NOW, THE VARIOUS PRODUCTS THAT WE 

9 HAVE SHOWN HERE, A LIST OF EXHIBITS RUNNING FROM EXHIBIT NO. 

10 12 THROUGH EXHIBIT NO. 36, ARE THESE EXAMPLES OF -- IN 

11 TOTAL -- OF THE ~AN-MADE PRODUCTS THAT YOU SELL? 

12 A NOT ALL OF THEM, NO. 

13 Q ALL RIGHT. WHAT ELSE DO YOU SELL BESIDES THESE 

14 THAT ARE MAN-MADE PRODUCTS? 

15 A THEY ARE SIMILAR TO THIS, BUT I JUST COULDN'T 

16 BRING EVERYTHING. 

17 Q I UNDERSTAND, BUT I'M TALKING ABOUT-- OBVIOUSLY 

18 YOU HAVE DIFFERENT SIZE BASKETS. 

19 WHAT I'M ASKING YOU: THESE SAMPLES OF THE 

~ DIFFERENT TYPES OF MAN-MADE PRODUCTS THAT YOU SELL
1 

DOES 

21 THIS CONSTITUTE THE TOTALITY OF THE TYPES OF PRODUCTS THAT 

22 YOU SELL? 

23 A YES. 
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1 Q ALL RIGHT. NOW, BEING IN THE BUSINESS FOR SOME 

2 EIGHT YEARS NOW, COULD YOU TELL US 1 IN YOUR OPINION, WHETHER 

3 OR NOT THESE PRODUCTS ARE ESSENTIAL: TO THE HEALTH AND 

4 MAINTENANCE OF THE PLANT? 

5 A FOR THE HEALTH AND MAINTENANCE, YES. 

6 Q ALL RIGHT, SIR. NOW, CAN YOU GIVE US SOME 

7 EXAMPLES? LET ME JUST GIVE YOU COMPLAINANT'S EXHIBIT NO. 

8 22. COULD YOU TELL US WHAT THE FUNCTION AND THE PURPOSE OF 

9 THAT PARTICULAR ARTICLE IS? 

10 A TH I S I S A B U LB PLANTE R T 0 E N.A. B LE Y 0 U TO D I G I NT 0 

11 THE SOIL DEEP ENOUGH, AND IT'S GRADUATED BY 1 NCHE S ON THE 

12 SIDE BECAUSE CERTAIN BULBS ARE PLANTED ONE DEPTH AND ANOTHER 

13 BULB IS PLANTED ANOTHER; BUT IT ENABLES YOU TO DIG DOWN A 

14 HOLE SUFFICIENT TO ACCOMMODATE THE BULB OF THE PLANT. OF 

15 COURSE, YOU COULD DIG IT WITH YOUR FINGERS, I GUESS; BUT 

16 THIS JUST HAPPENS TO BE A MORE CONVENIENT WAY TO DO IT. 

17 Q LET ME SHOW YOU A TROWEL, WHICH IS NO. 31. IS 

18 THAT ANOTHER ARTICLE THAT WOULD BE USED FOR THE SAME PURPOSE' 

19 A THE SAME THING. SOME PREFER TO DIG HOLES WITH A 

20 TROWEL; SOME PREFER TO DIG IT WITH THIS. 

21 Q I SHOW YOU NO. 18, WHICH IS A TERRA COTTA DUCK. 

H WHAT'S THE PURPOSE AND FUNCTION OF THAT? 

23 A THAT'S POROUS; AND IT ALLOWS MOISTURE TO EVAPORATE 
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THROUGH THE SIDES, WHICH SOME PLANTS NEED. 

Q DO ANY PARTICULAR PLANTS HAVE A UNIQUE NEED FOR 

THAT? 

A YES. 

Q \\'HAT ARE .THEY? 

A CACTUS AND SUCH. THEY DON'T DO WELL IN PLASTIC 

POTS. 

Q NOW, THE SALES THAT YOU SAY THAT YOU MAKE OF 

THESE MAN-1'-\ADE PRODUCTS; AND I BELIEVE THAT YOU CH.A.RACTERI ZEC 

THAT THEY WERE INCIDENTAL TO THE SALE OF THE PLANT ITSELF. 

COULD YOU ELABORATE A LITTLE FURTHER ON THAT? IS THERE ANY 

PARTICULAR REQUIREMENT OF YOU IN TERMS OF THE SERVICE IN 

REGARDS TO THE SALE OF THESE PARTICULAR PRODUCTS, AND WHAT 

HAPPENS? 

A I DON'T KNOW WHAT YOU MEAN. 

Q WELL, OTHER THAN JUST SIMPLY TO SELL A PLANT, DO 

YOU DO ANYTHING ELSE WITH A CUSTOHER AS FAR AS THE SALE OF 

A PARTICULAR PRODUCT? 

A WE ANSWER A LOT OF QUESTIONS; BUT, AS FAR AS GOING 

OUT AND PROVIDE OUR SERVICES OFF-SITE TO THEIR HO~ES, OTHER 

THAN DOING LANDSCAPING, WE DON'T. 

Q DO YOU FIND, MR. CUPP, THAT A CUSTOMER VERY OFTEN 

WILL ASK YOU QUEST! ONS ABOUT THE CARE AND l'-1.AINTENANCE OF 
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PLANTS? 

A ALL DAY LONG. 

Q IS THAT ONE OF THE MAIN FUNCTIONS THAT YOU --

A YES. 

Q -- PERFOR_M IN THE NURSERY? 

A YES. 

Q OKAY • E XH I B I T N 0 • 2 6 1 h'H I C H I 5 A B 0 OK EN T I T LED 

"HOUSE PLANTS", IF YOU WOULD TELL THE COURT WHO PUBLISHES 

THAT PA~1PHLET? 

A THIS IS PUBLISHED BY BROOKLYN BOTANIC GARDEN. 

Q WHAT IS THE FUNCTION AND PURPOSE OF THAT BOOK? 

A TO EDUCATE THE CUSTOMER. 

Q ARE THERE OCCASIONS AND WOULD YOU EXPLAIN TO US 

WHEN THOSE OCCASIONS OCCUR THAT THOSE ARE' SOLD? 

A THESE ARE SOLD WHEN THE CUSTOMER BUYS A PLANT; 

AND THEY WANT TO KNOW HOW TO CARE FOR IT; AND WE WILL TELL 

THEM HOW TO CARE FOR IT; AND WE SOMETIMES WILL SAY 
1 

"WELL, 

EVERYTHING WE'VE SAID IS ENCLOSED IN THIS BOOK. THE BOOK 

HAS A LOT MORE FOR HOUSE PLANT CARE"; AND THEY \vi LL'SOMET1MES 

BUY IT. 

Q oo· YOU FEEL THAT BOOK IS ESSENTIAL TO THE HEALTH 

AND MAINTENANCE OF A PLANT? 

A THE INFORMATION IN IT IS, YES. 

'C~'!-C' 1\.\AIN ST"lEET SUITE 319 

I<A1~C'A'JI;. \"oRGII'IIIA ZC'030 
L & L REPORTING SERVICE 
CERl1F'tECI \.~o::eA·o~· J;f I"QRl~I:IS 

703·591·1414 



-460jLJN 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~ 23 
I. . 

41 

Q ALL RIGHT, SIR. NOW, IS THAT JUST A SAMPLE OF 

THE BOOKLETS THAT YOU SELL? 

A YES. 

Q WHAT ARE THE OTHER BOOKLETS ABOUT? 

A THERE'S A WHOLE SERIES OF THEM ON TREES AND SHRUBS, 

ON PLANTING GARDENS, ALL HAVING TO DO WITH PLANTS. 

Q AND THE OTHER SAMPLES THAT YOU MENTIONED, THE 

OTHER BOOKLETS, ARE THEY PUBLISHED BY THE SAME ENTITY? 

A YES, THE SAME SIZE BOOKLET. 

Q ALL RIGHT, SIR. NOW, SINCE 1976, THE PRODUCTS 

THAT YOU HAVE DESCRIBED TO HIS HONOR THAT YOU SELL -- NOT 

JUST THE PLANTS AND SHRUBS AND FLOWERS, BUT ALSO THE VARIOUS 

MAN-MADE PRODUCTS -- ARE YOU SELLING THE SAHE PRODUCTS TODAY 

THAT YOU SOLD IN 1976? 

A ESSENTIALLY. 

Q WHEN YOU SAY "ESSENT !ALLY" 1 WHAT DO YOU r.\EAN? 

A WELL, A MANUFACTURER WILL CHANGE A PRODUCT HERE 

AN D THERE j B UT I 1 M S T I L L SELL I N G THE S A~1E T H I N G S THAT I S 0 L D 

IN THE BEGINNING. I HAVEN'T EXPANDED IT. 

Q YOUR PRODUCT LINE-- I'M TALKING ABOUT POTS AND--

A YES. 

Q -- PRUt~ERS 

A RIGHT. 
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Q -- AND I N S E C T I C I DE S , E T C E T E RA? 

2 A RIGHT. 

3 Q NOW, YOU, UNFORTUNATELY, HAD TO APPEAR IN COURT 

4 IN 1976? 

5 A (NODDED HEAD.) 

6 Q IS THAT CORRECT? 

7 A THAT'S CORRECT. 

8 Q FOR A ZONING VIOLATION? 

9 A YES. 

10 Q WERE THE SAME PRODUCTS WHICH YOU HAVE DESCRIBED 

11 TO HIS HONOR PLUS ARE EXHIBITED HERE TODAY, ARE THEY 

12 ESSENTIALLY THE SAME PRODUCTS THAT YOU SOLD THEN? 

13 A YES, THEY ARE. 

14 Q WHEN YOU APPEARED IN COURT, DID YOU BRING ANY 

15 PRODUCTS INTO COURT? 

16 A WE BROUGHT SOME, YES. 

17 Q SOME OF THE SAME SAMPLES THAT YOU'VE SHOWN HERE 

18 TODAY? 

19 

20 

21 

22 

23 

A (NODDED HEAD.) 

Q THE ANSWER IS t1YES 11 ? 

A YES. 

Q SAY "YES" OR "NO". 

A YES. 
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Q AND, ON THAT OCCASION, DID THAT PART1CULAR JUDGE 

2 TAKE A VIEW OF YOUR PLACE OF BUSINESS? 

3 A YES, HE CAME OUT. 

4 Q ALL RIGHT, SIR; AND, OBVIOUSLY THERE WAS A 

5 VARIATION OF THE P~RTICULAR PRODUCTS; BUT THE PRODUCT LINE--

6 WAS THE PRODUCT LINE DISPLAYED THEN THE SAME AS IT IS TODAY? 

7 A IN THE SAME PLACE, IN FACT. 

8 Q NOW, LET'S TALK IN TERMS OF THE PERCENTAGE OF 

9 SALES THAT YOU MAKE. LET ME SHOW YOU A DOCUMENT WHICH WILL 

10 BE MARKED AS COMPLAINANT' 5 -- \·/HAT'S THE NEXT NUt·~BER? 

11 THE CLERK: 37. 

12 MR. LAWSON: 37 FOR IDENTIFICATION. 

13 (THE DOCUMENT HERETOFORE REFERRED 

14 TO WAS MARKED PLAINTIFF'S EXHIBIT 

15 NO. 37 FOR IDENTIFICATION.) 

16 BY MR. LAWSON: 

17 Q COHPLAI NANT 1 S EXHIBIT NO. 3 7, AND ASK YOU 

18 WHETHER OR NOT YOU HAD PREPARED THAT DOCUMENT. 

19 A. YES, I DID. 

20 Q OKAY. 

21 MR. LA\..'SON: COUNSEL HAS A COPY OF THIS. I WOULD 

22 L I K E T 0 0 F FER TH I S --

23 THE COURT: ANY OBJECTION? 
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MR. LAWSON: -- INTO EVIDENCE. 

MS. ANDERSON: NO, YOUR HONOR. 

THE COURT: 37 IS ADMITTED. 

(THE DOCUMENT HERETOFORE MARKED 

FOR IDENTIFICATION AS PLAINTIFF'S 

EXHIBIT NO. 37 WAS RECEIVED IN 

EVIDENCE.) 

BY MR. LAWSON: 

Q THE TOP PART OF THE DOCUMENT, WOULD YOU EXPLAIN 

THAT TO HIS HONOR; AND YOU HAVE BROKEN DOWN INTO PERCENTAGES 

SALES OF CERTAIN PRODUCTS, WOULD YOU EXPLAIN THAT TO HIS 

HONOR? 

A YES, SEVERAL YEARS AGO, I PURCHASED A CASH 

REGISTER THAT WOULD GIVE ME A BREAKDOWN OF SALES MUCH WIDER 

THAN WHAT I HAD BEEN USING PRIOR TO THAT. IT ENABLED ME TO 

GIVE ME A TOTAL AT THE END OF A PERIOD OF DIFFERENT 

CATEGORIES OF MERCHANDISE; AND, BY DIVIDING THE TOTAL SALES 

OVERALL BY THE TOTAL IN ANY ONE CATEGORY, IT WOULD GIVE ME 

THE PERCENTAGE OF SALES; AND I HAVE PREPARED THIS DOCUMENT 

TO SHOW WHAT THE PERCENTAGE OF SALES WERE IN THE CHEMICALS, 

CONTAINERS, AND HARDWARE, AND THE TOTAL VOLUME. 

WOULD YOU LIKE ME TO READ THIS? 

Q YES, IF YOU WOULD. 
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1 A OKAY • I N 1 9 7 8., TH E P E R CENT AG E 0 F S ALES THAT h' E R E 

2 SOLD OF CHEMICALS WAS 2.6 PERCENT, OF CONTAINERS WAS 2.9 

3 PERCENT., AND HARDWARE WAS 1.6. 

4 IN '79, IT WAS CHEMICALS 1.5 PERCENT., CONTAINERS 

5 ~JAS 2. 6., AND HARDWARE \ol AS • 0 8 PERCE NT. 

6 FOR THE FIRST SIX MONTHS OF 1980., CHEMICALS WERE 

7 1.6 PERCENT, CONTAINERS 3.0 PERCENT., AND HARDWARE .06 

8 PERCENT. 

9 Q NOW., WHAT CONSTITUTES THE PERCENTAGE OF THE REST 

10 OF THE SALES? 

11 A lIM SORRY? 

12 Q WHAT CONSTITUTES THE PERCENTAGE OF THE REST OF 

13 YOUR SALES? 

14 A ALL THE OTHER ITEMS THAT WE SELL. 

15 Q WHICH ARE WHAT? 

16 A PLANT MATERIAL 1 LABOR 1 MULCH., PEAT MOSS, AND ALL 

17 THE MANY OTHER ITEMS THAT WE SELL. 

18 Q WHAT? PLANTS? 

19 A YEAH., PLANTS. 

20 Q ALL RIGHT. YOU'VE GOT TO SPEAK UP AND TELL US. 

21 PLANTS AND VARIOUS FORMS OF PLANTS ARE OBVIOUSLY THE 

22 OVER\-.'HEL~1ING HAJORITY OF YOUR SALES? 

23 A OVER\\HELt-H NG. 
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1 Q HAS THAT ALWAYS BEEN THE CASE? 

2 A IT HAS, FROM THE BEGINNING. 

3 Q ALL RIGHT 1 SIR. DO YOU CONTEMPLATE ANY CHANGE IN 

4 THE STRUCTURE AND THE RANGE OF PRODUCTS SOLD? 

5 A NO. 

6 Q IN THE FUTURE? YOUR ANSWER IS "NO"? 

7 ALL RIGHT 1 SIR. NOW, I WANT TO SHOW YOU A 

8 DEVELOPMENT PLAN WHICH WAS THE FINAL SUBMISSION TO THE 

9 BOARD OF SUPERVISORS IN YOUR CASE, WHICH HAS BEEN MARKED 

10 COMPLAINANT'S EXHIBIT NO. 1. !"GUESS IT'D BE BEST IFYOUSTANC 

11 AN D H 0 L D I T L I K E THAT S 0 H I S H 0 N 0 R CAN S E E I T . L E T ME G E T 

12 SOME OF THESE THINGS OUT OF YOUR WAY
1 

AND I WANT YOU TO 

13 DESCRIBE TO THE COURT WHAT YOUR PLAN OF DEVELOPMENT WAS AND 

14 THE PURPOSE OF EACH ASPECT OF IT-- WHAT YOU IMPLIED YOU 

15 INTENDED TO DO :AND .WHAT.YOU SHOWED THEM? 

16 A THIS REPRESENTS THE ENTRANCE INTO THE PARKING LOT 

17 RIGHT HERE. THIS IS THE SALES OFFICE. THIS IS AN EXISTING 

18 LATH HOUSE. THIS IS LATH HOUSE NO. 2. THIS IS LATH HOUSE 

19 RIGHT HERE -- NO. 1, WHICH IS ATTACHED TO THE FRONT END 

20 OF THE SALES OFF l CE. 

21 

22 

23 

Q AS YOU GO THROUGH-- LET ME INTERRUPT. 

WOULD YOU TELL US WHAT'S THERE NOW AND WHAT YOU 

INTEND TO DO? 
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A THAT'S WHAT I'M DOING. 

2 Q I'M SORRY. GO AHEAD. 

3 A THIS IS AN EXISTING GREENHOUSEJ WHICH IS ATTACHED 

4 ONTO THE SALES OFFICE IN THE BACK. THIS IS AN EXISTING 

5 SERVICE BUILDING, WMICH IS A WAREHOUSE. THESE ARE ALL 

6 THERE IN PLACE. 

7 THERE WAS A TEMPORARY STRUCTURE HERE THAT HAS 

8 BEEN REMOVED. IT h'AS -- h'E CALLED IT A GREENHOUSE. IT 

9 NEVER QUALIFIED REALLY AS A GREENHOUSEJ BUT THAT HAS BEEN 

10 REMOVED. 

11 HHAT WE PROPOSE TO DO IS TO 'f-10VE THE PARKING FROM 

12 THIS PARKING LOT HERE BACK TO THE PARKING LOT BEHIND \\HI CH 

13 IS NOW IN PLANT HATER I AL. ~/E WANT TO EXTEND 

14 Q WHAT DID YOU INTEND TO DO WITH THE EXISTING 

15 PARKING LOT? 

16 A I WANT TO PUT IN PLANT MATERIAL HERE. 

17 Q ANY PARTICULAR REASON? 

18 A OH, AESTHETICS. I THINK IT WOULD LOOK NICER TO 

19 HAVE THE PARKING AWAY FROM THE ROAD AND THE PLANT HATERIAL 

20 OUT FRONT 8 ECAUSE WE Et>1tPHAS I ZE PLANT I"A TE RIAL. WE DON 1 T 

21 SELL AUTOMOBILES; WE SELL PLANTS; AND I WOULD LIKE TO HAVE 

22 THE, PLANTS OUT FRONT 
1 

OKAY? 

23 Q ALL RIGHT. 
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A I WANT TO EXTEND THIS LATH AREA OVER TO THE WEST 

SlDE 1 THE WAY IT 1 S SHOWN HERE 1 TO PROTECT THE PLANTS THAT 

ARE OVER THERE RIGHT NOW FROM PERHAPS DRYING OUT IN THE SUN. 

I WANT TO CONSTRUCT 1 IN PLACE OF THIS OLD GREEN-

HOUSE HERE~ A NEW GREENHOUSE CONNECTED WITH THE NEW SALES 

BUILDING AND RUNNING BACK AND CONNECTING TO THE SERVICE 

BUILDING BACK HERE. THAT'S WHAT I WANT TO DO. 

Q ACTUALLY, YOUR OFFICES -- YOUR OFFICE AND GREEN-

HOUSE RUN TOGETHER; ISN'T THAT CORRECT? 

A RIGHT NOW 1 YES. 

Q AND IT WOULD OVER HERE, TOO? 

A IT WOULD OVER HERE, TOO. 

Q WHAT'S THE FUNCTION OF THE REST OF THE SITE? 

A THERE'S PLANT MATERIAL DISPLAYED EVERYWHERE ELSE, 

RIGHT DOWN HERE TO ABOUT THIS POINT; AND THEN THERE ARE 

TREES GROWING OVER ON THE WEST SIDE, ALL THE WAY BACK THIS 

WAY ABOUT FIVE HUNDRED TREES GROWING THERE. 

Q WHAT'S IN THE FRONT -- DIRECTLY IN FRONT OF YOUR 

HOUSE? 

A THIS IS MY LAWN. THIS IS WHERE WE LIVE. 

Q YOU MAY HAVE A SEAT. 

NOW, WHAT WAS THE PURPOSE IN DOING THESE 

MODIFICATIONS AND CHANGES -- WHAT WAS THE MOTIVATION, THE 
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REASON FOR DOING THEM? 

A THE MOTIVATION WAS I WANT MAINLY TO BE ABLE TO 

OPERATE 1"\0RE EFFICIENTLY THAN I DO BECAUSE 'IT 1 S CUt19ERSOME 

TO 0 PER ATE • I WANT T 0 P R 0 T E C T TH E PLANTS FROM THE SUN 
1 

FROM DRYING OUT. THAT'S THE REASON FOR THE ADDITIONAL 

LATH AREA. 

Q SPEAK UP. 

A AND I JUST WANT TO ACCOMMODATE THE BUSINESS THAT 

I HAVE. 

Q DOES THIS ENTAIL OR DOES IT INVOLVE ANY EXPANSION 

OF YOUR PRODUCT LINE OR YOUR SERVICES? 

A NO, SIR. WE ALREADY OFFER ALL THE SERVICES THAT 

I INTEND TO OFFER OR EVEN WANT TO OFFER. 

Q I SHOW YOU EXHIBIT NO. -- COMPLAINANT'S EXHIBIT 

NO. 11 1 WHICH IS THE AMENDMENT WHICH WAS ADOPTED BY THE 

BOARD ON OCTOBER 22 1 
1 79. YOU-- OBVIOUSLY YOU HAVE READ 

THAT. BEFORE, HAVE YOU NOT? 

A YES, I HAVE. 

Q WHAT EFFECT DO YOU FEEL -- AS A NURSERYMAN 

OPERATING IN FAIRFAX COUNTY, WHAT EFFECT DO YOU FEEL THAT 

WOULD HAVE ON YOUR BUSINESS? 

HS. ANDERSON: YOUR HONOR, I'M GOING TO HAVE TO 

OBJECT IN LINE WITH MY OPENING ARGUMENT THAT THIS ISN'T 

I('O,E'(' M41"1 s;qE ET SUITE J 19 
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RELEVANT. THE ORDINANCE HASN'T BEEN APPLIED TO MR. CUPP. 

MR. LAWSON: I DON'T THINK THE COUNTY~ YOUR HONOR, 

CAN SERIOUSLY CONTEND THAT THE ORDINANCE WOULD NOT APPLY IN 

THE EVENT THAT THIS SE WERE TO BE GRANTED AND HE WERE TO 

DEVELOP HIS SITE AS PLANNED. 

I MEAN~ THAT'S THE WHOLE ISSUE AND I THOUGHT WAs· 

THE WHOLE ISSUE IN THE FIRST ARGUMENT. 

iHE COURT: I'LL OVERRULE THE OBJECTION. 

MS. ANDERSON: NOTE MY EXCEPTION. 

THE COURT: GO AHEAD. 

THE WITNESS: WHAT WAS YOUR QUESTION? 

BY MR. LAWSON: 

Q YOU HAVE READ THAT ORDINANCE? 

A YES~ I HAVE. 

Q AS A NURSERYMAN IN FAIRFAX COUNTY, WOULD YOU TELL 

US WHAT YOU FEEL "THE EFFECT THAT ORDINANCE WOULD HAVE ON 

YOUR BUSINESS IN THE EVENT IT WOULD BE APPLIED TO YOUR 

BUSINESS? 

A FOR EIGHT YEARS, I'VE BEEN SELLING ANCILLARY 

PRODUCTS TO THE CUSTOMERS AS THEY COME IN. NOW, FOR ME TO 

SUDDENLY SAY 1 "NO 1 I CAN 1 T DO THAT ANY l-10 RE." IF A CUSTOMER 

CAME IN TO BUY A ROSEBUSH, I'D BE ALLOWED TO SELL THAT; BUT, 

IF I WANTED TO SELL THEM AN APPLICATOR TO SPRAY FOR 

IC'!:>GO II.'AIN STr:;EE"!' ~UITE 319 
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BLACKSPOTS 1 I COULDN 1 T DO THAT. I'D HAVE TO SEND THEM DOWN 

TO MY NURSERYMAN RIGHT ACROSS -- DIAGONALLY ACROSS THE 

ROAD -- FROM ME WHO CAN SELL THEM. 

THERE ISN'T ANY REASON WHY THE CUSTOMER WOULD 

COME BACK TO ME FOR THE ROSEBUSH IF THEY COULDN'T ALSO BUY 

SOMETHING TO APPLY THE INSECTICIDE TO THE PLANTS FROM. 

THERE'S NO REASON TO STOP AT MY PLACE. THEY MIGHT JUST AS 

WELL GO TO THE OTHER PLACE IN THE FIRST PLACE AND Flt~D.THE 

\\HOLE THING. 

SO, THAT'S THE DETRIMENTAL EFFECT IT WOULD HAVE. 

Q THAT'S JUST ONE EXAMPLE? 

A THAT'S ONE EXAMPLE OF THE EFFECT, YES. I 

COULDN'T BE COMPETITIVE. 

Q DO YOU FEEL, SIR, THAT IT IS NECESSARY AND 

IMPORTANT TO YOUR BUSINESS TO UPGRADE IT AS YOU HAD PLANNED 

HERE IN YOUR DEVELOPMENT'PLAN?. 

A YES, I DO. 

Q AND, BUT FOR THE ORDINANCE~ THAT YOU WOULD DO 

THIS; IS THAT WHAT YOU'RE TELLING US? 

A THAT'S EXACTLY CORRECT. 

Q NOW, ARE YOU AWARE OF YOUR GENERAL KNOWLEDGE, 

MR. CUPP, HAS THERE EVER BEEN ANY COMPLAINTS OF YOUR 

BUSINESS ESTABLISHMENT THERE IN TERMS OF PRODUCTS SOLD OR 
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YOUR ACTIVITIES THERE? 

f1 S • AN DE R SON : Y 0 U R H ON 0 R., I T H I N K I T ' S I RR E LEV ANT . 

THE COURT: SUSTAINED. 

BY MR. LAWSON: 

Q NOW., LET'~ TALK ABOUT THE TRAFFIC IN FRONT OF 

YOUR PLACE OF BUSINESS THEN., MR. CUPP. 

COULD YOU TELL US APPROXIMATELY -- WELL, LET ME 

BACK UP FIRST AND ASK THIS: HAVE YOU BEEN ASLE TO ASCERTAIN 

THE NUMBER OF CUSTOMERS THAT COME TO YOUR PLACE OF BUSINESS? 

A YES., I HAVE. SINCE I HAVE THIS NEW CASH REGISTER, 

IT DOES TELL ME THE NUMBER OF CUSTOMERS. 

Q AND, ON AN AVERAGE, COULD YOU TELL US APPROXI."'1ATEL 

OR EXACTLY FROM ANY MATERIAL YOU HAVE., THE NUMBER OF 

CUSTOMERS THAT COME TO YOUR PLACE OF BUSINESS? 

A SOME DAYS, THERE ARE NONE, OF COURSE. 

Q I'M TALKING ABOUT AN AVERAGE. 

A AND SOME DAYS., THERE ARE MORE THAN TWENTY-FIVE; 

BUT IT AVERAGES OUT--ON AN ACTUAL COUNT OF THE TAPES AT THE 

CASH REGISTERS., IT AVERAGES OUT TO TWENTY-FIVE CUSTOMERS 

PER DAY. 

Q COULD YOU TELL US WHEN, BY AND LARGE, WHEN A 

CUSTOMER COMES TO YOUR PLACE OF BUSINESS? 

A IT'S GENERALLY IN THE MlDDLE OF THE DAY. 
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1 Q WHEN YOU SAY "THE MIDDLE OF THE DAY", WHAT DO YOU 

2 MEAN BY THAT? WHAT HOURS ARE YOU TALKING ABOUT? 

3 A WELL, WE OPEN FROM 8:30 TO 5:00; AND IT'S 

4 PRIMARILY IN BETWEEN 11:00 AND 3:00, I'D SAY BECAUSE WE 

5 DEAL PRIMARILY WITH THE HOUSEWIFE. 

6 Q UH-HUH. 

7 A AND THE HUSBAND IS GONE TO WORK; M~D SHE'S IN 

8 SHOPPING HHILE HE'S GONE OR THE KIDS ARE NOT HOME FROM 

9 SCHOOL YET SO SHE GETS HER SHOPPING DONE IN BETWEEN THOSE 

10 HOURS ; B U T 1 T 1 S A WEEK EN 0 BUS 1 N E S S • I ' V E DES C R I B ED WHAT 

11 OCCURS DURING THE WEEK •. 

12 Q I WAS GOING TO ASK YOU ABOUT ON THE WEEKEND. 

13 A ON THE WEEKEND, BOTH HUSBAND AND WIFE COME IN; AND 

14 WE I WOULD VENTURE TO SAY. I DON'T KNOW EXACTLY, BUT I 

15 WOULD VENTURE TO SAY SEVENTY PERCENT OF THE TOTAL VOLUME IS 

16 DONE ON SATURDAY AND SUNDAY. 

17 Q OKAY, AND WHAT TIME OF DAY ON WEEKENDS DO THEY 

18 USUALLY COME IN? 

19 A WE OPEN THE SAME HOURS -- 8:30 TO 5:00. 

20 Q NO, BUT IN TERMS OF WHEN THEY COME? 

21 A THEY START EARLY ON WEEKENDS. THEY GET IN THERE 

~ AT 8:30 SOMETIMES, WAITING FOR ME TO OPEN. 

23 Q OKAY. THE PRIMARY FLOW OF BUSINESS THEN IS ON 
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I' 410::1'A'II VII'IGI'IIIA 220J0 
L 8. L REPORTING SERVICE 
CERTirtlO \f'-E'.t•r.t..• ~EP:>~ltRS 

~1 

703 S91 1~14 



-460;LJN 

r' 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

·~ 23 

54 

WEEKENDS? 

A RIGHT. 

Q AND, DURING THE TIME YOU'VE BEEN OPERATING THERE, 

ARE YOU AWARE OF ANY ACCIDENT -- AUTOMOBILE ACCIDENT 

OCCURRING AT THE ENTRANCE TO YOUR PLACE OF BUSINESS? 

MS. ANDERSON: YOUR HONOR, I DON'T THINK IT'S 

RELEVANT. 

MR. LAWS ON : I TH I N K I T 1 5 VERY R E LEV ANT 
1 

Y o.u R 

HONOR. THE QUESTION OF ROAD AND TRAFFIC SAFETY IS VERY 

I ~1?0RTANT. 

THE COURT: I'LL OVERRULE THE OBJECTION. 

THE WITNESS: YES, I AM AWARE THAT THERE HAVE BEEN 

NONE. 

BY MR. LAWSON: 

Q AND THAT'S IN EIGHT PLUS FOUR MONTHS YEARS; IS 

THAT CORRECT? 

A YES. 

MR. LAWSON: THE COURT'S INDULGENCE FOR JUST A 

THE COURT: YES. 

BY MR. LAWSON: 

Q 1-1 R. CUP P 1 I HAVE A C 0 UP L E FURTH E R QUE S T I ON S • I 

HAD ASKED YOU EARLIER, MR. CUPP, ABOUT YOUR APPEARANCE IN 
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COURT IN 1976 FOR A ZONING VIOLATION; IS THAT CORRECT? 

A THAT'S CORRECT. 

Q WHAT WAS THE RESULT OF THAT PROSECUTION? 

MS. ANDERSON: YOUR HONOR, I BELIEVE IT'S HEARSAY 

AND NOT RELEVANT. 

THE COURT: WELL 1 HE WAS INVOLVED. 

MR. LAWSON: THAT'S NOT HEARSAY. 

THE COURT: ALL RIGHT 1 OVERRULED. 

THE WITNESS: THE JUDGE ~- THE COUNTY -- THE 

JUDGE RULED THAT I WAS NOT IN VIOLATION OF THE ORDINANCE 

TECHNICALLY. 

BY MR. LAWSON: 

Q THE PRODUCTS 1 YOU SAY, ARE ESSENTIALLY THE SAME 

PRODUCTS THAT ARE SHOWN HERE TODAY; IS THAT CORRECT? 

A THAT'S CORRECT. 

MR. LAWSON: THAT'S ALL THE QUESTIONS, YOUR HONOR, 

I HAVE AT THIS TIME. 

THE COURT: MS. ANDERSON, DO YOU WANT TO WAIT 

UNTIL AFTER THE LUNCH BREAK OR DO YOU WANT TO START YOUR 

CROSS NOW? 

MS. ANDERSON: I DON'T HAVE THAT MUCH, YOUR HONOR, 

~HATEVER YOU SAY. 

THE COURT: OKAY. 
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CROSS EXAMINATION 

BY MS. ANDERSON: 

Q MR. CUPP~ I JUST WANT TO MAKE SURE I UNDERSTOOD 

YOU CORRECTLY. I WANT TO REFER TO PLAINTIFF'S EXHIBIT NO. 

1, WHICH IS THE PLA_T IN THIS CASE. YOU'RE SAYING THAT YOU 

ARE GOING TO EXPAND THE EXISTING LATH HOUSE INTO THIS AREA; 

IS THAT CORRECT? 

A YES. 

Q OKAY. ALSO, WITH REGARD TO THE PLAT, YOU POINTED 

OUT A WAREHOUSE. COULD YOU POINT THAT OUT AGAIN? 

A RIGHT HERE. 

Q OKAY. HAS THAT IN EXISTENCE \o/HEN THE DISTRICT 

COURT VIEWED YOUR PROPERTY? 

A NO, IT WAS NOT. 

Q AND, IF I UNDERSTAND YOU CORRECTLY, YOU ARE 

INTENDING TO FILL THE ADDITIONAL GREENHOUSE AND LATH AREAS 

WITH ADDITIONAL PLANTS; IS THAT CORRECT? 

A NO, THAT IS NOT CORRECT. I INTEND TO FILL THE 

GREENHOUSE WITH THE PLANT MATERIAL THAT IS ALREADY WHERE THE 

LATH AREA WILL BE. I JUST WANT TO PROTECT THE EXISTING 

PLANT NATERIAL. 

Q I SEE, BUT YOU ARE GOING TO ADD PLANTS IN THE 

GREENHOUSE? 
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A IN THE GREENHOUSE, YES. 

Q WHEN DID YOU REMOVE THE GREENHOUSE THAT SHOWS UP 

ON PLAINTIFF'S EXHIBIT NO. 1? 

A EARLIER THIS SUMMER. 

Q THIS SUMMER. AT THE.TIME YOU WENT TO DISTRICT 

COURT, COULD YOU STATE WHAT EVIDENCE WAS PUT ON BY THE 

COMMONWEALTH'S ATTORNEY? 

A I DON'T KNOW. 

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS. 

THE COURT: ANY REDIRECT? 

MR. LAWSON: JUST ONE~ YOUR HONpR. 

REDIRECT EXAMINATION 

BY MR. LAWSON: 

Q YOU WERE ASKED ABOUT THE SERVICE BUILDING, WHICH~ 

ON COMPLAINANT'S EXHIBIT NO. 1, WAS TO REAR OF THE EXISTING 

GREENHOUSE. WOULD YOU TELL HIS HONOR WHAT THE FUNCTION OF 

THAT BUILDING IS? 

A THAT'S WHERE WE STORE ONE VEHICLE AND ALSO WE 

HAVE RESTROOMS FOR THE CUSTOMERS IN THERE AND WE STORE STOCK 

THAT NEEDS TO BE STORED INDOORS TO KEEP OUT OF THE ~EATHER. 

Q YOU SAY "A VEHICLE", WHAT DO YOU MEAN? 

A I HAVE A PICKUP TRUCK. 

Q AND WHAT IS THAT USED FOR? 
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1 A WE STORE THAT THERE. WE USE IT TO DELIVER 

2 NULCH •. 

3 Q YOU USE THAT IN THE LANDSCAPING BUSINESS? 

4 A YES. 

5 Q WHICH IS AN OPERATION AS A HATTER·OF RIGHT; IS 

6 THAT CORRECT?. 

7 A YES. 

8 THE COURT: ANY FURTHER QUESTI~~S? 

9 MR. LA~' SON: NO, I 'M SORRY. 

10 MS. ANDERSON: YOUR HONOR, IF I MAY JUST GO A 

11 LITTLE FURTHER? 

12 RECROSS EXAMINATION 

13 BY MS. ANDERSON: 

14 Q YOU DON'T INTEND, MR. CUPP, THAT THESE SPRAYERS 

15 COULD BE USED FOR WINDOW WASHING? 

16 MR. LAWSON: YOUR HONOR, I WOULD OBJECT. I THINK 

17 THAT'S BEING ARGUMENTATIVE WITH THE WITNESS. IT SEEMS TO 

18 ME SHE COULD CROSS-EXAMINE AS TO THE.DETAILS. 

19 THE COURT: WHY DON'T YOU REPHRASE YOUR QUESTION, 

20 l·1S. ANDERSON? 

21 BY MS. ANDERSON: 

22 Q MR. CUPP, COULDN'T THESE SPRAYERS BE USED FOR 

23 WINDOW WASHING IF YOU FILLED THEM WITH WINDOW WASHING 
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MATERIAL? 

A I SUPPOSE THEY COULD. 

Q AND COULD THESE -- THESE LITTLE CERAMIC POTS BE 

USED AS DESK ORNAMENTS IF YOU FILLED THEM WITH PAPER CLIPS 

OR RUBBER BANDS? 

A (NODDED HEAD.) 

THE COURT: YOU'VE GOT TO STATE YOUR ANSWER. 

THE WITNESS: YES. I'M SORRY. 

BY HS. ANDERSON: 

Q AND THE --

THE COURT: IT'S CALLED A WICKER BASKET. 

BY HS. ANDERSON: 

Q THE WICKER BASKETS THAT YOU SELL~ THEY COULD 

BE USED FOR WASTEPAPER BASKETS OR AN A TABLE SETTING OR 

SOMETHING LIKE THAT; IS THAT CORRECT? 

A YES. 

Q AND THE LITTLE CHRISTMAS ORNAMENTS~ THEY COULD BE 

USED DIFFERENT PLACES AROUND THE HOUSE? THIS IS NOT 

NECESSARY TO MAINTAIN THE HEALTH AND SAFETY OF THE PLANT? 

A NO. 

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS. 

THE COURT: ANY FURTHER QUESTIONS? 

MR. LAWSON: JUST ONE. 
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1 FURTHER REDIRECT EXAMINATION 

2 BY MR. LAWSON: 

3 Q THE PRODUCTS THAT YOU WERE ASKED ABOUTJ MR. CUPP, 

4 HAVE YOU EVER SOLD THOSE PRODUCTS INDIVIDUALLY AS OPPOSED 

5 TO INC I DENTAL TO A .PLANT SALE? 

6 A N0 1 I CAN'T THINK OF ANY INSTANCE WHERE THEY CAME 

7 IN AND JUST BOUGHT ONE OF THOSE. A PLANT -- THE SALE OF A 

8 PLANT GENERATED THE SALE OF THIS. THE PLANT CAHE FIRST; 

9 THIS CAME SECOND. 

10 FURTHER RECROSS EXAMINATION 

11 BY MS. ANDERSON: 

12 Q THERE ARE TIMES, ARE THERE NOTJ MR. CUPP, THAT 

13 YOU SELL PLANTS WITHOUT SELLING THE ANCILLARY MATERIALS? 

14 A YES. 

15 Q AND WOULD YOU CHARACTER! ZE THAT AS THE BULK OF 

16 YOUR SALES -- SELLING. PLANTS ALONE? 

17 A OVER\\HE LM 1 NG. 

18 MS. ANDERSON: THANK YOU. 

19 THE COURT: ANY OTHER QUESTIONS? YOU MAY STEP 

20 DO'tt'N I . s I R. 

21 (THEREUPON, THE WITNESS ~AS EXCUSED.) 

22 THE COURT: WE'LL TAKE A LUNCH BREAK. I ASSUME 

~ YOUR NEXT WITNESS WILL TAKE SOME TIME? 
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ROSSER H. PAYNE 
~-·---------------

6 

THE RECORD, HIS QUALIFICATIONS CAN BE STATED. 

THEREUPON., 

ROSSER H. PAYNE, 

A WITNESS, WAS CALLED FOR EXAMINATION BY COUNSEL FOR THE 

COMPLAINANTS, AND, HAVING BEEN PREVIOUSLY DULY SWORN, WAS 

EXAMINED AND TESTIFIED AS FOLLOWS: 

DIRECT EXAMINATION 

BY MR. LAWSON: 

Q ROSSER, W 0 U LD. Y 0 U STATE YOUR FULL N AH E F 0 R THE 

RECORD., PLEASE? 

A ROSSER H. PAYNE, JR., POST OFFICE BOX 818
1 

59 CULPEPER STREET, WARRENTON, VIRGINIA. 

Q ROSSER, YOU HAVE HEARD COUNSEL STIPULATE AS TO 

YOUR QUALIFICATIONS IN PLANNING AND ZONING AS AN EXPERT. 

AT MY REQUEST, HAVE YOU HAD OCCASION TO READ .. 

AND ANALYZE, IN PARTICULAR, AN AMENDMENT TO THE FAIRFAX 

COUNTY ZONING ORDINANCE, WHICH HAS BEEN DESIGNATED AS 

COMPLAINANT 1 S EXHIBIT NO. 11; AND I GIVE YOU A COPY OF 

THAT; AND, IF SO, WOULD YOU TELL US BRIEFLY WHAT OTHER 

~~ATTERS YOU HAVE TAKEN INTO CONSIDEF..ATION IN YOUR .t..NALYSIS, 

PARTICULARLY AS TO THE HISTORY OF THE EVOLUTION OF THE 

NURSERY BUSINESS IN FAIRFAX COUNTY IN THE CONTEXT OF 

PLANNING AND ZONING AND \·:HAT FACTORS YOU HAVE TAKEN INTO 
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ACCOUNT? 

2 A YES, IN LOOKING AT THE ZONING AMENDMENT, MY FIRST 

3 QUESTION IN READING IT WAS TO DETERMINE ITS PURPOSE; AND, 

4 IN LOOKING AT THE PURPOSE, I FOUND THAT THE ORDINANCE QUITE 

5 CLEARLY REDEFINED THE AREAS IN WHICH PLANT NURSERIES AND 

6 GARDEN CENTERS WOULD BE CONSIDERED. 

7 PLANT NURSERIES, OF COURSE, HAVE BEEN HISTORICAL 

8 IN THIS COUNTY SINCE WE PASSED THE FIRST ORDINANCE IN 1941 

9 AND THE SECOND ORDINANCE IN 1958, KNOWN AS THE FREEHILL 

10 AMENDMENT AND THE THIRD ORDINANCE OF 1959
1 

KNOWN AS THE 

11 POMEROY ORDINANCE, AND THEN FINALLY THE LATEST ONE WHICH 

12 WAS THE RESULT OF THE ORO I NANCE REVIEW C01··1f-"l TTE E, WHICH CAME 

13 A L 0 N G I N 1 9 7 7 AND 1 7 8 • 

14 IN ALL OF THESE ORDINANCES, THE MATTER OF A PLANT 

15 NURSERY 1 A NURSERY WAS PERMITTED AS A MATTER OF Rl GHT. IT 

16 WAS NOT CONSIDERED TO BE A SPECIAL PERMIT OR ZONING USE. 

17 THE USES PERMITTED, OF COURSE, \.JERE HORTICULTURAL AND 

18 AGRICULTURAL USES. THEY WERE DEFINED IN THE AGRICULTURAL 

19 ZONE AND THE HORTICULTURAL USES. 

~ THEY PERMITTED ANCILLARY SALES OF THE EQUIPMENT 

21 NORHALLY USED IN THE SEEDING PREPARATION AND THE 

22 1'-'tAINTENANCE OF THE Ll FE OF THE PRODUCT AND THE t"'ARKETI NG OF 

23 TH E P R 0 DUCT • 
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NOW, THE NEW AMENDMENT DOES THREE THINGS FROM 

READING IT QUITE CLEARLY. IT REDEFINES THE LOCATION OF THE 

PLANT NURSERY AS SUCH AND DEFINES IT AS A SPECIAL EXCEPTION 

IN VARIOUS RESIDENTIAL ZONES AND IN COMMERCIAL ZONES. IT 

ALSO EXCLUDES ANY SALE OF A~~C I LLARY ITEMS OTHER THAN 

FERTILIZERS, MULCHERS, AND PESTICIDES. 

THE REDEFINITION OF A GARDEN CENTER THOUGH WAS 

VERY DIFFICULT TO ANALYZE IN TERMS OF ITS PLANNING PURPOSES. 

I FOUND NO STUDIES OR NO STATISTICS TO JUSTIFY ITS LOCATION. 

ITS APPARENT JUSTIFICATION WAS TO PROVIDE A LOCATION FOR 

THE LANDSCAPE CONTRACT USE OFFICE OR LAWN DOCTOR'S OFFICE 

AS WELL AS A PLANT NURSERY WITH THE SALE OF ANCILLARY 

EQUIPMENT IN A RETAIL SENSE. 

IN FACT, THE DEFINITION CLOSES WITH THE STATEMENT: 

"IT IS TO BE ASSUMED THAT IT IS OF CO"iMERCIAL -- RETAIL 

COMMERCIAL USE." 

SO~ ITS ONLY PURPOSE, THEREFORE, WAS TO SEPARATE 

THESE USES IN DEALING WITH THOSE TWO ITEMS. 

Q 11 TO SEPARATE USES 11
1 NOW., YOU'RE TALKING ABOUT TO 

SEPARATE WHAT HAD BEEN AS A MATTER OF RIGHT PRIOR TO THE 

ADOPTION OF THIS ORDINANCE? 

A THAT'S CORRECT. 

Q THE ANCILLARY SALES? 
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A THAT'S RIGHT. THAT SEEMED TO BE ITS MAJOR THRUST. 

Q ALL RIGHT, SIR. NOW, WOULD YOU -- IN GENERAL, 

COULD YOU TELL US WHAT ARE THE PURPOSES OF ZONING REGULATION 

AND \'/HAT GENERAL CRITERIA DOES ONE FOLLOW IN THE DRAFTING 

OF ZONING REGULATIONS AND ORDINANCES, WHICH I ASSUME THAT 

YOU HAVE HAD OCCASION TO DO IN THE PAST; AND, IF YOU WOULD, 

YOU MIGHT ELABORATE ON THAT; AND ARE THERE ANY PARTICULAR 

PITFALLS THAT A DRAFTER SHOULD BE :.\HARE OF IN TI-iE DRAFTING 

OF A ZONING ORDINANCE? 

A WELL, NORHALLY SPEAKING, I SUPPOSE I HAVE .. 

WRITTEN OR ASSISTED IN WRITING TWENTY TO THIRTY VARIOUS 

ORDINANCES THROUGHOUT THE STATE WITH COUNTIES, CITIES, AND 

TOWNS; AND, ONE OF THE MOST IMPORTANT THINGS THAT WE ARE GIVEN 

AS PLANNERS IS THE DIRECTIVE OF THE STATE ENABLING ACT 

WHICH IS READ TO US CLEARLY BY LOCAL ATTORNEYS WHO WORK 

\'II TH US. 

WHATEVER WE DO HAS TO TAKE INTO ACCOUNT THE 

EXISTING USES AND ALSO HAS TO TAKE INTO ACCOUNT THE GROWTH 

AND CHANGES OF THAT AREA. IT HAS TO TAKE INTO ACCOUNT-- THE 

PRIMARY PURPOSE OF ALL, IS THE PROTECTION AND PROMOTION OF 

THE PUBLIC HEALTH, SAFETY, AND WELFARE, WHILE, AT THE· 

SAME TIME, ENCOURAGING THE ECONOMIC BASE. THOSE -- THAT'S 

THE BASIC RULE UNDER WHICH WE OPERATE. 

10~6(1 •.•AI._ ST~E.ET S••llE 319 
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I N T E R t-1 S 0 F DRAFT I N G 0 R D I NANCE S h' H I CH IN TEND TO 

2 DRAW LINES BETvJEEN CLASSIFICATIONS OF ZONES AND PRODUCTS, 

3 THE GENERAL RULE IS TO DRAW THE ORDINANCE THAT HAS TO DO 

4 WITH THE CHANGES IN INTENSITY AND DENSITY OF USES -- LAND 

5 USE -- RATHER THAN TO ELIMI~ATE OR DISCRIMINATE, AS IT WERE 

6 FROM THE ZONING STANDPOINTJ BETWEEN PRODUCTS THEMSELVES. 

7 Q WHICH IS WHAT, OF COURSE, WAS DONE IN THIS 

8 PARTICULAR INSTANCE; IS THAT WHAT YOU'RE TELLING US? 

9 A YES. THE DIFFICULTY IS THAT MOST PLANNING 

I 0 P R INC I P L E S W I L L I NV 01. V E C 0~1M E R C I A L US E S • NOW 
1 

T H I S 

11 DEFINITION SETS UP A BARGAIN-CENTER DEFINITION AS A 

12 . COHHERCIAL USE PERIOD. IT THERE FORE HAS TO GO INTO A 

13 COHMERC I AL ZONE. 

14 UNDER THIS COUNTY 1 S AP ?ROACH, C0Mt·1ERC I AL ZONING 

15 IS THE RESULT OF PLANNING \~HI CH CREATES USES IN A PLAN 

16 WHICH ARE IN THE NEIGHBORHOOD COMMUNITY OR REGIONAL IN 

17 NATURE AND SOMETIMES ROADSIDE; AND THOSE ARE COVERED UNDER 

18 EIGHT CATEGORIES OF ZONING -- Cl THROUGH C8. CS THROUGH 

19 C8 ARE RETAIL USES BASED ON THOSE ORIGINAL PLANNING CONCEPTS, 

20 AND Cl THROUGH C4 OFFICE USES. 

21 IN TERMS OF DEALING WITH THE ZONE ITSELF WHERE 

22 

23 

THESE NURSERIES PLANT NURSERIES-- ARE LOCATED THAT'S 

ALWAYS BEEN, IN THIS AND OTHER COUNTIES, HISTORICALLY IN 

1(;!'-f.·:· II.'AIPI.I $TqEET SUITE 319 
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11 

RURAL, hGRI CULTURAL, OR LOH-DENS I TY, RURAL' RES I DENT I AL 

AREAS. 

NOW, IN.THIS COUNTY'S PLANNING PROCESS, IT WOULD 

BE DIFFICULT TO HAVE A GARDEN CENTER DISTRICT CONFINED IN A 

RURAL AREA BECAUSE IT WOULD CREATE A SPOT COMMERCIAL ZONE, 

UNLESS IT HAPPENED TO BE IN THE NEIGHBORHOOD COMMUNITY OR 

REGIONAL CENTER. IN WHICH CASE, THIS APPLICATION OF THIS 

USE I S N 0 T E 5 SENT I A L. I T HAS N 0 R E A L B AS I S 0 R NO REAL 

PURPOSE SINCE IT CREATES ONLY THE ABILITY TO SELL ANCILLARY 

ITEMS WITH NURSERY PRODUCTS AND HAVE A LANDSCAPE CONTRACT 

OFFICE. THE ZONES ARE ALREADY AVAILABLE. 

THEREFORE, IN DRAFTING THIS PARTICULAR TYPE OF 

AHENDMENT, THAT SERVES NO REAL PLANNING PURPOSE; AND, IN 

DRAFTING AN ORDINANCE 1 I WOULD AVOID THAT PARTICULAR SUBJECT 

FOR THE VERY SIMPLE REASON THAT THIS COUNTY'S ORDINANCE 

DEFINES A NEIGHBORHOOD CENTER. IT ALSO RESTRICTS OR HAS 

RESTRICTED IN THE PAST THE RETAIL SALES AREA OF. ANY 'RETAIL·.: 

BUSINESS BY AREA COVERED, BY HEIGHT, BY DENSITY, AND BY FLOOR 

AREA; BUT I KNOW OF NO ORDINANCE THAT HAS ATTEMPTED TO 

DISCRIMINATE BETWEEN PRODUCT LINES BECAUSE THAT IS A CAN OF 

h'ORMS IN THE PLANNING PROFESSION; AND \\HAT IS SAUCE FOR THE 

GOOSE MAY BE SAUCE FOR THE GANDER. 

SO, IT IS IMPOSSIBLE FROM A PLANNING STAND?OINT
1 
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IN MY.OPINlON, TO DRAW THE LINE ON THE BASIS OF PRODUCTS. 
\ 
i IF YOU HAVE A SAFEWAY IN A NEIGHBORHOOD SHOPPING CENTER THA 

HAS 27,000 SQUARE FEET BECAUSE IT'S A SMALL NEIGHBORHOOD 

CENTER AND IF YOU HAVE A SAFEWAY, FOR EXAMPLE, IN A 
J 
I 

REGIONAL CENTER HITH 200,000 SQUARE FEET, THAT IS A LAND-USE 
I 
' 

CONTROL. THE IDEA TO SAY THAT ONE SAFEWAY CAN ONLY SELL j 
' / 

11 DUZ 11 AND THE OTHER SAFEWAY CAN ONLY SELL 11 TIDE" IS 

ABSOLUTELY LUDICROUS FROM A PLANNING STANDPOINT. IT IS 

IMPOSSIBLE TO DEAL WITH. 

Q DOES IT ALSO CREATE A PROBLEM WITH THE ENFORCEMENT? 

A HELL, I r/OULD HATE TO BE THE ENFORCEMENT OFFICER 

WHO HAS TO DISTINGUISH BETWEEN PRODUCTS THAT WERE SOLD. I 

THINK IT'S A MATTER OF TASTE AND A VALUE JUDGMENT. 

Q DO YOU THINK IN THIS --

A HHAT --

Q I'M SORRY. GO AHEAD. 

A WHAT MIGHT BE A VIOLATION TO ONE INSPECTOR WOULD 

BE PERFECTLY APPROPRIATE TO ANOTHER. 

Q DO YOU FEEL, IN THIS PARTICULAR INSTANCE, THAT 

THIS ORDINANCE CREATES PROBLEMS FROM AN ENFORCE~~ENT STAt-JD-

POINT? 

A GIVEN. THE HISTORY. IN THIS COUNTY, h'ITH. NEARLY 

A FORTY-YEAR HIS TORY OF ZO~~ I NG OF NURSE Rl ES TODAY i AND 

I("~~'C' .. ~lo.lo.; S""qE:El. SUITE 319 
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13 

ALMOST ALL OF THEM ARE IN RESIDENTIAL ZONES, WHICH HAVE 

PERMITTED THE SALE OF ANCILLARY ITEMS TO INCLUDE THIS PLANT 

EQUIPMENT WHICH ARE RELATED TO THE CARE, PROPAGATION, AND 

MAINTENANCE OF SUCH PRODUCTS ALONE; AND, TO JUST Sit-~,PLY 

DROP THAT OUT WOULD BE A RATHER DIFFICULT ENFORCEMENT 

PROS LEM. 

IT ALSO CREATES A DIFFICULT PROBLEM IN TERMS OF 

THE PERSON WHO COMES TO BUY THESE HORTICULTURAL, FLORI-

CULTURAL, AND /l.GRICULTL'RAL ITE~,s BECAUSE, IF THEY CAN'T GET 

THE THINGS THAT THEY NEED AS ADVISED BY THE PROFESSIONAL 

PEOPLE WHO RAISE THESE PRODUCTS, THEY THEN MUST GET IN THE 

CAR AND MAKE ANOTHER TRIP TO THE LOCAL COMMUNITY CENTER OR 

REGIONAL CENTER OR NEIGH30RHOOD CENTER SOMEWHERE TO BUY THE 

INDEPENDENT ITEM, WHICH CERTAINLY DOES NOT PROMOTE THE 

PUBLIC HEALTH AND SAFETY. 

IF THERE'S BEEN NO EMERGENCY, IF THERE'S BEEN NO 

STUDY, IF THERE'S BEEN NO VIOLATION OF THE PUBLIC USES LAW, 

THEN THERE'S NO BASIS FOR SUCH A REGULATION FROM THE 

PLANNING STANDPOINT. 

Q IT'S LIKE BUYING THE SPRAY BUT YOU COULDN'T BUY 

THE SPRAYER. YOU'D HAVE TO GET IN YOUR CAR AND DRIVE 

SOMEPLACE ELSE? 

A THAT'S PRECISELY RIGHT. 

1("1~£.:0 "'At ... STREET SUtl£ 319 
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Q NOW, YOU OBVIOUSLY HAVE INVESTIGATED THIS MATTER 

WITH THE COUNTY AND HAVE STUDIED THIS MATTER. WERE YOU 

ABLE TO ASCERTAIN WHETHER OR NOT THERE WERE ANY STUDIES 

OR ANY REASON FOR THIS CHANGE AND THE AfviENDt1ENT THAT 

OCCURRED ON OCTOBER 22 1 1979? 

A I FOUND NONE. -~I LOCKED FIRST 
1 

OF COURSE, TO MY 

NORMAL SOURCES, TO LOOK AT THE COMPREHENSIVE PLAN AND THE 

PLAN REVIEWS DEALING WITH PROBLEMS BY NEIGHBORING 

COMMUNITIES. I FOUND NONE THERE. 

I FOUND NO EVIDENCE OF AN EMERGENCY ORDINANCE AS 

PASSED BY THE BOARD. IT WAS SIMPLY AN ORDINANCE AMENDMENT. 

SO, I DON'T KNOW. I WAS UNABLE TO DISCOVER ANY PARTICULAR 

REASON FOR THE ADOPTION OF SUCH A PLAN .. 

Q IN THE CONTEXT OF THE DRAFTING OF ORDINANCES AND 

PARTICULARLY DRAFTING OF AMENDMENTS, FROM A PLANNING 

STANDPOINT, IS THERE ANY PARTICULAR CRITERIA OR GUIDELINES 

THAT YOU WOULD FOLLOW IN DRAFTING AND ADOPTING AMENDMENTS 

TO THE ORDINANCE -- ANY ?ARTICULAR CRITERIA THAT YOU WOULD 

FOLLOW, ANY REASON, ANY BASIS FOR THIS COMING ABOUT? 

A WELL, THIS IS ESSENTIALLY. BOTH IN THE STATEMENTS 

OF INTENT AND THE ENABLING ACT THAT WE WORK FROM, BOTH IN 

THE COMPREHENSIVE PLAN AND IN THE ZONING. EACH ORDINANCE 

AMENDMENT OR EACH ORDINANCE PROPOSED, HOWEVER YOU LOOK AT 

11"'-f.C' 0,'41'.; Sl<I~ET Sl"~E 319 

<"A•Q~Al(_ \ I"'G~~IA c:!030 
L 8. L REPORTING SERVICE 
Cli;T,J ~0 \£1r•!l'-T•'' !;t:POI:I':'EI'tS 

87 



!~ 

15 

IT, HAS TO BE SUPPORTED BY STUDIES OF ALL TYPES TO JUSTIFY 

2 THE ACTION TAKEN UNLESS THERE HAS BEEN AN ERROR FOR USES 

3 FOUND •. 

4 Q NOW, IN LOOKING AT THIS PARTICULAR ORDINANCE, 

5 ARE YOU ABLE TO GIVE US YOUR OPINION WHETHER OR NOT THERE'S 

6 BEEN ANY BASIS AS TO THE PUBLIC HEALTH~ SAFETY~ AND WELFARE 

7 FOR THIS A~1EN DI-1ENT. 

8 A WELL, I WAS UNABLE TO FIND IT; AND~ AS FAR AS I'M 

9 CONCERNED, WITHOUT THE STUDIES AVAILABLE TO JUSTIFY THE 

10 ACTION TAKEN, THE IDEA OF REMOVING THE SALE OF ANCILLARY 

11 EQUIPMENT AND DEFINING THESE AREAS AS AGRICULTURAL USES PER 

12 SE AND PROVIDING FOR THEM ONLY THE SINGLE-F~1ILY, RESIDENTIA~ 

13 AREAS., PLACES THAT WERE IN·i·A TOTALLY UNECONOMIC POSITION TO 

14 COMPETE WITH THE FIVE COMMERCIAL ZONES WHICH ALLOW OFFICES 

15 AND GARDEN CENTERS WITHIN THE PRIMARY USE.OF A HECHINGER'S 

16 OR WHATEVER. 

17 IT SEEMS TO ME TO BE A TOTALLY UNREASONABLE ACTION 

18 FROM A PLANNING STANDPOINT. I DON'T SEE HOW IT CAN BE 

19 SUPPORTED OR RECOMMENDED WITHOUT EVEN ANY STUDIES TO JUSTIFY 

20 IT. 

21 Q INDEPENDENT OF ANY STUDIES, AS TO YOUR OWN OPINION, 

~ CAN YOU TELL US WHETHER OR NOT THERE'S ANY REASONABLE BASIS 

23 FROM THE PUBLIC HEALTH., SAFETY, AND WELFARE FOR THIS 

IC'~f'C· M.r.r"' 51'"<SET. Svo"TE 319 
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0 R 0 I NAN c E ? I 

A I FOUND NONE. 

Q WOULD YOU GIVE US IN THE HISTORICAL CONTEXT, 

PARTICULARLY AS FAR AS YOUR SURVEY IS CONCERNED, MR. PAYNE, 

WHAT MIGHT BE THE REASON -- WHAT MIGHT BE THE REASON 

HISTORICALLY -- WHY A RETAit "NURSERY ESTABLISHMENT IS 

LOCATED IN A RESIDENTIAL AREA, PARTICULARLY A LOW-DENSITY 

RESIDENTIAL AREA, WHICH I BELIEVE IS WHAT YOU STATED EARLIER? 

MS. ANDERSON: YOUR HONOR, IS HE ASKING FOR 

SPECULATION ON THE PART OF THE WITNESS WHAT MIGHT BE A 

REASON? 

THE:.cOURT: SUSTAINED. 

MR. LAWSON: YOUR HONOR, I DIDN'T SAY 11 MIGHT". 

I'M TALKING ABOUT IN THE HISTORICAL CONTEXT. MAYBE I DIDN'T 

PHRASE IT PROPERLY. 

THE COURT: WHY DON'T YOU REPHRASE IT. 

BY MR. LAWSON: 

Q WHAT I'M ASKING YOU IS THAT, BASED ON THE 

HISTORICAL EXPERIENCE IN FAIRFAX COUNTY AS A PLANNER, CAN 

YOU GIVE US THE REASON WHY THESE RETAIL NURSERY OPERATIONS 

HAVE BEEN ALLOHED IN RESIDENTIAL AREAS -- WHY THEY Ht..VE 

BEEN ALLOWED IN RESIDENTIAL AREAS? 

A WELL, HISTORICALLY, I WAS RESPONSIBLE FOR ,. 

IC!>6C 11!41-.; Sl~~ET S\JI~E 319 
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ASSISTING IN ADMINISTERING THESE THINGS FOR THE SIXTEEN 

YEARS THAT I WAS HERE. THE REASONS WERE QUITE SIMPLE. 

FIRST OF ALL, THE RAISING AND PROPAGATION, IN 

THIS COUNTY, OF HORTICULTURAL, FLORICULTURAL, AGRICULTURAL 

ITEMS HAS TO BE CLOSE TO THE SOURCES OF SUPPLY OF: 

FERTILIZER AND MANURE, ALSO LIGHT AND AIR REQUIRED, IN 

FACT, THE USES, TOOK UP QUITE A BIT OF LAND, ANYWHERE FROM 

ONE TO FIVE ACRES OF LAND AND PROVIDED A LOW INTENSITY USE 

IN TERMS OF THE MARKET. 

THEY WERE ALWAYS CONSIDERED TO BE ACCEPTABLE IN 

RESIDENTIAL OR AGRICULTURAL ZONES FOR THAT REASON; THE 

CONTINUATION OF THE ANCJ LLARY SALES THROUGHL .. THOSE YEARS 

WAS ALWAYS CONSIDERED TO BE, IN EVERY CASE, GENERALLY AN 

ITEM WHICH WAS FOR THE CONVENIENCE OF THE BUYER OF THE 

NECESSARY ITEM OF PURCHASING EQUIPMENT WHICH WAS SUITABLE 

FOR CARE AND HAINTENANCE OF THE LIFE OF THE PLANT, GENERALLY 

RESTRICTED TO HAND-HELD EQUIPMENT. 

IT WAS NEVER CONSIDERED 1 IN MY EXPERIENCE HERE, 

TO BE ANY KIND OF MACHINE EQUIPMENT, LARGE EQUIPMENT, ANY 

OUTSIDE DISPLAYS OF ANY KIND OR ANY KIND OF EQUIPMENT LIKE 

THIS THAT WAS SUITABLE OR ACCEPTABLE. 

Q YOU'VE HAD AN OPPORTUNITY, I ASSUME, TO LOOK AT 

THE ITEMS THAT ARE SHOWN ON THIS RAILING? 

1('~f':) "'AI>,; SHH.ET Su:TE 319 
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A YES~ I HAVE. 

Q ARE THESE ITEMS WHICH YOU WOULD CLASSIFY AS THE 

ACCESSORY ITEMS THAT WE'VE BEEN TALKING ABOUT? 

A YES. 

MR. LAWSON: THAT 1 S ALL THE QUESTIONS 1 HAVE AT 

THIS TIME, YOUR HONOR. 

THE COURT: CROSS-EXAMINE? 

CROSS EXAMINATION 

BY MS • ANDERS ON : 

Q MR. PAYNE, AS FAR AS YOU KNO~, THERE IS NOTHING 

IN THE 1959 ZONING ORDINANCE WHICH SPECIFICALLY ALLOWS THE 

SALE OF ANCILLARY ITEMS; IS THAT NOT CORRECT? 

A THAT'S RIGHT, IT SAYS "AGRICULTURAL". IT'S 

DEFINED AS AGRICULTURAL USES; AND THE OTHER DEFINITION IS 

ON ~AYSIDE STANDS; AND I CAN GIVE YOU THE CITATION --

CHAPTER 30 OF THE ZONJNG ORDINANCE, SECTION 30-1.8.1
1 

AND 

ALSO IN THE SCHEDULE OF REGULATIONS IT 1 S COLUMN 1
1 

ITEM. 

21 ITEM 5~ AND ITEM 11. THESE DEAL WITH AGRICULTURAL USES 

AND ESTABLISHMENT OF WAYSIDE STANDS. 

Q f~OW~ WHILE 'r'OU WERE WITH THE COUNTY, YOU NEVER 

WERE ZONING ADMINISTRATOR; IS THAT CORRECT? 

A NO, I WAS THE PRINCIPAL PLANNER AND DEPUTY 

DIRECTOR OF PLANNING. I DID HAVE THE RESPONSIBILITY FOR 

'0~60 \'A'"' ~TJ:lf. ET SUITE J 19 
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ESTABLISHING THE ZONING OFFICE AND ALSO ESTABLISHING THE 

REZONING PROCESS. 

Q WHEN YOU LOOKED FOR STUDIES AS FAR AS FAIRFAX 

COUNTY IS CONCERNED WITH REGARD TO THE DEVELOPMENT OF THIS 

ZONING ORDINANCE AMENDMENT, YOU NEVER SPOKE TO THE STAFF 

MEMBERS OF FAIRFAX COUNTY; IS THAT CORRECT? 

A THAT 1 S RIGHT, I DID NOT. 

Q AND YOU \•fERE NOT PRIVY TO ANY OF THE I t·JTERNAL 

STAFF DISCUSSIONS ABOUT THE ZONING? 

A OF COURSE NOT. 

Q YOU SEEM TO MAKE A DISTINCTION SETWEEN HAND-HELD 

EQUIPMENT AND MACHINERY. NOW, DOES THAT ALLOW THE SALE OF 

A RAKE BUT NOT ALLOW THE SALE OF A SWEEPER? 

A THAT ' S R I GH T • I N 0 THE R \-.'0 R D S 1 H I S T 0 R I CALLY 

SPEAKING, MY EXPERIENCE IN DISCUSSING WITH SEVERAL ZONING 

ADMINISTRATORS THAT WE 1 VE HAD OVER THE YEARS, THESE 

QUESTIONS DO COME UP. THE GENERAL QUESTION THAT WAS ASKED 

IN THE DISCUSSION IN THOSE YEARS WAS WAS THE MACHINERY 

OPERABLE IN TERMS OF WAS IT A GASOLINE ENGINE, WAS IT SOME 

KIND OF A LAWN HOOKUP, AN ORCHARD SPRAYER, A TRACTOR, OR· 

WAS IT GENERALLY HAND-HELD EQUIPMENT SUCH AS A BASKET, A 

RAKE. 

Q BUT A S~EEPER IS NOT OPERATED BY A MOTOR, NOT THE 

'C·~60 1114•'11 !;TI'IEET SlotT£ 319 
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ONES I'M FAMILIAR WITH; IS THAT CORRECT? 

A WELL, I DON'T 

MR. LAWSON: YOUR HONOR 1 I --

THE WITNESS: THIS IS MY PROBLEM. I DON'T KNOW 

WHAT KIND OF A SWEEPER YOU'RE TALKING ABOUT. 

MR. LAWSON: THAT'S RIGHT. 

BY MS. ANDERSON: 

Q IT'S ESSENTIALLY A MACHINE WITH BRUSHES DOWN THE 

FRONT THAT YOU PUSH ALONG YOUR GRASS AND SWEEP UP INTO A 

BIG BASKET BEHIND. IT'S FOR GRASS SHAVINGS OR LEAVES. THAT 

IS NOT MOTORIZED TO MY GENERAL KNOWLEDGE. 

A NO, NOR MINE. I DON'T KNOW THE TYPE OF EQUIPMENT 

YOU'RE TALKING ABOUT. 

. Q WELL, LET ME ASK YOU THIS ONE: WOULD THERE BE A 

DISTINCTION BETWEEN A PUSH-MOWER AND A MOWER WITH A MOTOR 

FOR CUTTING GRASS? 

A NO. NOW 1 THAT'S A LITTLE DIFFERENT. THAT'S A 

PIECE OF MACHINERY THAT HAS TO BE DISPLAYED SOMEWHERE. IT 

IS NOT NECESSARILY ESSENTIAL TO THE MAINTENANCE OF AN 

AGRICULTURAL PLANT OR A BUSH OR SOMETHING OF THAT NATURE. 

l T 1 S E S 5 EN T I A L T 0 . KEEP TH E G R.A S S C U T 
1 

I S UP P 0 S E . 

Q WELL, HOW ABOUT THE DISTINCTION BETWEEN, SAY, A 

TOMATO STAKE. WOULD THAT BE AN ALLOWABLE ITEM UND~R HOW YOU 

I(·~~C 11.<41._ Sl"-t;'ET SUI':'£ 319 

1'41~1'"A- \'oRGIIII•A 22C·30 
L Sc L REPORTING SE fh'ICE 
CEJ;':':I'I£.0 \'(l'.c.t.":' "' Gl ~('~~ERS 

93 

7 03 · S 511 • I 0: I 4 



-460jLJN 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

i~ 23 

21 

WOULD VISUALIZE THE HISTORICAL INTERPRETATION? 

A TOMATO STAKES TO GO WITH MARKETING TOMATO PLANTS? 

Q YES. 

A YES. 

Q HOW ABOUT ELABORATE TRELLISES THEN~ WOULD THAT 

BE ALLOWED OR NOT UNDER YOUR HISTORICAL INTERPRETATION? 

A NO, ONE IS ORNAMENTAL AND THE OTHER IS FUNCTIONAL; 

THEREFORE., THE DECISION THAT COt-~ES UP FROt-1 MY STANDPOINT IS 

HOW EXTENSIVE IS THE TRELLIS. 

Q WELL, 

A IS IT AN ITEM THAT WOULD HAVE TO BE DISPLAYED 

OUTSIDE WITH A SIGN "FOR SALE" OR IS IT AN ITEM THAT CAN BE 

STACKED INSIDE THAT CAN GO WITH THE ROSEBUSHES OR WHATEVER. 

GENERALLY SPEAKING, IF IT IS KEPT INSIDE., IF IT'S 

USED AS SOMETHING TO PROPAGATE A GRAPEVINE OR SOMETHING, IN 

THAT INSTANCE, IT COULD BE SOLD. A MARKETED AND ASSE~~BLED 

LARGE TRELLIS OF SOME KIND, NO, IT WOULDN'T BE PERMITTED TO 

BE SHOWN OUTSIDE. 

Q HOW ABOUT GARDEN SHEDS? 

A SHEDS? 

Q YES. 

A T H 0 S E In' E R E GENE R A L L Y N 0 N!:: X I S T EN T I N t-1 Y T I t-1 E • I 

WOULD HAVE TO GIVE YOU A VALUE JUDG~ENT THAT A GARDEN SHED 

1r~( :> 'IH.I' S~I'IE£:1 SUITE 319 
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IS AN ENTIRELY DIFFERENT THING. IT IS A STRUCTURE. IT IS 

NOT NECESSARILY ESSENTIAL TO THE LIFE OF A PLANT. IT IS A 

CONVENIENCE ITEM TO THE LIFE OF THE EQUIPHENT. I WOULD NOT 

PRESUME, AS A VALUE JUDGMENT, THAT I WOULD PERMIT THAT. 

Q HOW ABOUT THE SMALL KINDS OF GREE~HOUSES THAT YOU 

CAN BUY TO ADD ON TO YOUR HOUSE, THE SMALL TYPES OF GREEN-

HOUSES THAT YOU CAN PUT IN YOUR WINDOW? 

A DO YOU MEAN INSIDE OF THE HOUSE? 

Q YEAH, OR OUTSIDE OF THE HOUSE OR IN THE YARD. 

A WELL, I DON'T KNOW HOW TO ~-. I. WOULD SAY THAT IF 

IT'S A SMALL ENOUGH THING TO BE KEPT INSIDE OF THE HOUSE OR 

INSIDE OF THE SALES OPERATION THAT THEY HAVE HERE, IT WOULD 

SEEM TO BE REASONABLE. IF IT HAS TO BE DISPLAYED OUTSIDE 

AND HAS TO BE LOCATED OUTSIDE OF THE HOUSE, I'D SAY "NO". 

Q AS YOU SEE IT, IS THERE ABSOLUTELY NO CASE IN YOUR 

MIND THAT A ·or SPLAY OF ANCILLARY I TEt-iS COULD,· IN ANY. WAY 
1 

BE 

INCOMPATIBLE WITH A RESIDENTIAL ZONE? 

A THE OUTSIDE DISPLAY, IN EVERY CASE, OF ANCILLARY 

EQUIPMENT WOULD BE PROBABLY NOT ACCEPTABLE. IF IT IS 

ULTIMATELY STORED INSIDE AND SOLD IN REGARD TO THE PLANTS, 

THE PRIMARY PURPOSE OF THE ZONING, I SEE NO REASON ~HY THAT 

SHOULDN'T BE CONTINUED. 

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS. 
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THE COURT: ANY OTHER QUESTIONS, MR. LAWSON? 

MR. LAWSON: I MAY HAVE A COUPLE OF QUESTIONS. 

REDIRECT EXAMINATION 

BY HR. LAWSON: 

Q ROSSER, SHOWING YOU COMPLAINANT'S EXHIBIT NO. 1, 

THIS IS A SITE LAYOUT OF THIS PARTICULAR PROJECT. YOU HAD 

AN OPPORTUNITY TO LOOK AT THAT BEFORE, I ASSUME, DID YOU 

NOT? 

A YES, THAT HAS THE STRUCTURES THAT EXIST AND THOSE 

THAT ARE PROPOSED, THE LATH HOUSE OR THE OUTSIDE STRUCTURES 

THAT COVER AND PROTECT THE PLANTS. 

Q · AND HAVE YOU HAD AN OPPORTUNITY TO REVIEW THAT IN 

THE CONTEXT OF THE STAFF REPORT? 

A YES. 

Q AND, IN YOUR OPINION, AND ALSO TAKING INTO 

CONSIDERATION THE STAFF REPORT, ARE THERE ANY ADVERSE 

IMPACTS OR EFFECTS FROM THE 1'~001 FI CATIONS AND CHANGES THAT ARE 

SHOWN ON THAT DEVELOPMENT PLAN? 

A NONE WHATSOEVER. THE STAFF REPORT, I THINK, MADE 

A RATHER GLOWING APPROVAL WITH THE ONE EXCEPTION THAT THEY 

WOULD HAVE TO BUILD A GOOD DEAL OF ROAD t\ETWORK IN ORDER TO 

ACHIEVE THIS PURPOSE; AND I ALSO NOTED THAT A NUMBER OF 

h'AI VERS 'rJERE RECOl·U·;E~~DEO APPARENTLY BECAUSE THIS SECT I ON 
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1 I THINK, OF THE STAFF REPORT INDICATES QUITE CLEARLY THAT 

2 IT IS ARTICLE IX THAT THE SPECIAL EXCEPTION USES -- THAT 

3 THE REQUIREMENTS OF THE ORDINANCE P.AY BE VERY ~\UCH OR NEARLY 

4 ALL WAIVED PROVIDED THAT THE OWNER LIVED ON THE SITE. OF 

5 COURSE 1 THE OWNER DOES LIVE ON THE SITE. 

6 Q AND YOU SAID OTHER THAN ROAD AND BUILDING 

7 IMPROVEMENTS, OF COURSE, ALSO THE FOREGOING OF THESE 

8 ANCILLARY SALES WOULD HAVE HAD TO HAVE BEEN GIVEN UP. 

9 A OH, YES. BY THE ORDINANCE DEFINITION, IT APPEARS 

10 THAT THE OPERATION IS PERFECTLY SATISFACTORY TO THE COUNTY 

11 EXCEPT FOR THE ANCILLARY SALES. 

12 Q IS THIS PARTICULAR LOCATION IN WHAT YOU WOULD 

13 CHARACTERIZE AS A LOW-DENSITY AREA? 

14 A MOST DE F IN I T E L Y • 

15 Q IN YOUR OPINION 1 DOES THIS HAVE ANY ADVERSE 

·16 EFFECT ON THE NEIGHBORHOOD OR SURROUNDING AREA? 

17 A WELL, IT 1 S BEEN THERE FOR SEVERAL YEARS; AND THE 

18 ONLY THING NEW THAT WASN'T THERE SEVERAL YEARS AGO WAS THE 

19 TOLSTON ROAD SUBDIVISION WHICH 15 ON THE SOUTHEAST AND IN THE 

W R~AR. EVERYTHING ON BOTH SIDES OF ROUTE 7 WITHIN A HALF 

21 A MILE HAS BEEN THERE FOR MANY YEARS. 

22 

23 

Q FROM THE ENVIRONMENTAL STAND?OINT, DO YOU SEE ANY 

ADVANTAGE -- ANY PARTICULAR ADVANTAGE -- OF THESE ANCILLARY 

•:''-f.(\ 11.'.111,.... ~T~EE'T. ~1 .. li'TE 319 
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SALES? 

2 MS. ANDERSON: YOUR HONOR, I DON'T THINK THIS IS 

3 FOLLOWING PROPER CROSS EXAMINATION. 

4 MR. LAWSON: I'LL WITHDRAW THE QUESTION. 

5 THAT'S ALL THE QUESTIONS I HAVE. 

6 THE COURT: ANY CROSS? 

7 MS. ANDERSON: NO, YOUR HONOR. 

8 THE COURT: DO YOU WANT H It-1 EXCUSED OR S USJECT TO 

9 RECALL? 

10 MR. LAWSON: HE CAN BE EXCUSED, YOUR HONOR. 

11 THE COURT: ANY OBJECTION, MS. ANDERSON? 

12 MS. ANDERSON: THAT'S FINE, YOUR HONOR. 

13 THE COURT: YOU'RE FREE TO GO, SIR. 

14 THE WITNESS: THANK YOU. 

15 (THEREUPON, THE WITNESS WAS EXCUSED.) 

16 THE COURT: CALL YOUR NEXT WITNESS. 

17 MR. LAWSON: I'D LIKE TO CALL MR. DUNLOP. 

18 (THEREUPON, THE WITNESS WAS SWORN.) 

19 THEREUPON, 

20 MICHAEL N. DUNLOP, 

21 A WITNESS, WAS CALLED FOR EXAHINATION BY COUNSEL FOR THE 

H COMPLAINANTS, AND, HAVING BEEN PREVIOUSLY DULY SWORN, WAS 

U EXAMINED AND TESTIFIED AS FOLLOWS: 

1('!-f.C', MAlo,; Sli'IEET. S\.IITE 319 
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A WELL, IT FLUCTUATED. I WOULD SAY, IN THE EARLY 

'70'S, WHEN I FIRST CAME, WE WERE DOING AS MUCH AS TWENTY­

FIVE PERCENT APPROXIMATELY IN HARDGOODS; AND, WHEN WE CLOSED 

IN 1 79, I BELIEVE WE WERE DOWN CLOSE TO FIFTEEN PERCENT. 

IT WAS DROPPING EVERY YEAR. 

Q WAS THIS PERCENTAGE -- THE CHANGE IN THAT 

PERCENTAGE ATTRIBUTABLE TO HARDGOODS A FIGURE THAT 

FLUCTUATED? HOW WOULD YOU DESCRIBE IT OR DID IT INCREASE 

AND THEN DECREASE OR DID IT STEADILY DECREASE? 

A IT JUST STEADILY DECREASED OVER A PERIOD OF TIME. 

Q WHAT WAS --

A EACH YEAR. 

Q WHAT WAS THE REASON FOR THAT? 

A WELL, WHEN -- I THINK WHEN I FIRST GOT THERE, WE 

WERE RIGHT ABOUT AT THE PEAK OF THE BOOM WHERE THE PUBLIC 

BECAME AWARE OF PLANT MATERIAL AND ECOLOGY; "AND IT GOT TO BE 

SORT OF AN IN THING TO bo; AND A LOT OF -- A LOT OF 

ACCESSORY ITEMS WERE PRODUCED; AND THE FIRST OUTLET THAT 

SOLD THEM WAS GARDEN CENTERS. 

FOR EXAMPLE, WE WOULD -- WE WOULD ORDER 150 CASES 

A WEEK, DURING THE SPRING, OF PLASTIC POTS THAT YOU COULD 

NOT GET ANYWHERE ELSE; AND IT WAS REALLY THE ONLY PLACE YOU 

COULD GET THAT i AND, THEN, AFl ER A\-:HI LE
1 

THE I·~ASS 
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~~ERCHAt~DIS ING CHAINS v.'OULD GET INTO IT l-'IORE AND liORE., LIKE 

HECHINGER' S AND EVEN GROCERY STORES; AND THEY ~iH ITTLED AWAY 

AT IT BIT.BY BIT; AND THEN THE ITEHS THAT WE h'ERE ABLE TO SELL 

UNDER THE FAIR TRADE AGREEMENT, WHEN THEY REPEALED THE FAIR 

TRADE LAW, Ar~D OPENED THE WAY FOR THE t'.ASS t",ERCHANDI SERS TO 

START MARKETING THESE THINGS. THEY WERE JUST BEATING US TO 

DEATH WITH THE PRICE COMPETITION. 

SO, THEY TOOK MORE AND t-10RE OF THAT AHAY. 

Q WELL., MR. DUNLOP., AS A BUSINESSMAN., I'M SURE YOU 

WERE SOMEWHAT CONCERNED AT THE DECREASE IN THE SALES. 

WHAT WAS THE -- WHAT STEPS., IF ANY, DID CAPPER'S TAKE WITH 

REGARD TO RELIEVING THIS SITUATION? 

A \'w'ELL --

Q WAS THERE ANY ATTEMPT TO EXPAND THE BUSINESS IN 

THOSE PRODUCTS? 

A YEAH, IN FACT, WE TRIED TO COMPETE. AS A MATTER 

Of FACT, WE GOT BURNED IN A FEW CASES. WE TRIED DIFFERENT 

TECHNIQUES TO COMBAT WHAT THE EFFECTS WERE; 5UT., IN THE 

LAST COUPLE OF YEARS., I WAS DETERMINED TO CUT DOWN THOSE 

LINES OF HARDGOODS AND CONCENTRATE MORE ON THE GREENGOODS. 

Q I WOULD LIKE TO CALL YOUR ATTENTION -- AND YOU 

MA~ HAVE READ THIS PREVIOUSLY BUT I WOULD LIKE TO CALL 

YOUR ATTENTION TO PLAINTIFF'S COMPLAINANT 1 S -- EXHIBIT 

1 ::'~t'-("1 M4t'\. SH.CE ET. SUITE 3 I 9 
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NO. 11 1 WHICH IS THE AMENDMENT TO THE FAIRFAX COUNTY 

ORDINANCE, DATED OCTOBER 22, 1979 1 REDEFINING PLANT 

NURSERIES; AND I ASK YOU TO LOOK AT THE ITEMS THAT ARE 

SPECIFICALLY JV.ENTIONED IN THE ORDINANCE THAT CAN BE SOLD 

AND CAN 1 T BE SOLD M~D ASK YOU IF, IN THE TERMINOLOGY THAT 

YOU USED IN YOUR TESTIMONY THIS AFTERNOON, ALL OF THOSE 

ITEMS, BOTH THE ONES THAT COULD BE SOLD AND COULDN'T BE 

SOLD, WERE HARDGOODS? 

A YEAH. 

Q YOU HAVE PREVIOUSLY TESTIFIED THAT THE PERCENTAGE 

OF HARDGOODS THAT CAPPER'S SOLD RANGED BETWEEN TWENTY-FIVE 
' 

PERCENT WHEN YOU STARTED WORKING AND FIFTEEN PERCENT. 

ISN'T IT CORRECT THEN THAT THAT FIGURE WOULD 

COVER -- OR IS IT CORRECT THAT THAT FIGURE OF THOSE 

PERCENTAGES WOULD COVER THE ITEMS IN THE AMENDMENT THAT 

ARE ALLOWED TO BE SOLD AI~D NOT TO BE SOLD? 

A I'M SORRY -- YEAH. BOTH OF THOSE CATEGORIES --

Q WAS INCLUDED IN THAT TWENTY-FIVE-PERCENT FIGURE? 

A -- WERE INVOLVED. 

Q WOULD IT BE CORRECT TO SAY THEN THAT THE FIGURE 

OF THE PERCENTAGE OF ITEMS THAT WERE PROHIBITED BY THE 

AMENDMENT WOULD BE LESS THAN FIFTEEN PERCENT? 

A YEAH, BECAUSE A LOT OF THAT WOULD BE MULCH, WHICH 
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IS ALLOWED. 

Q ALL RIGHT. YOU SAID, MR. DUNLOP, THAT YOU 

ACTUALLY WERE ENGAGED IN THE SALE YOURSELF OF THE PLANTS 

AND HARDGOODS. 

WOULD YOU TELL ME THE CONTEXT IN WHICH THE SALE 

OF A HARDGOOD ITEM WOULD BE SOLD? 

A WELL, ALMOST -- IN MOST CASES, THE HARDGOODS WERE 

SOLD AFTER THE PLANT WAS SOLD OR AT LEAST ALONG WITH IT. 

I REALLY CONSIDERED THEM SORT OF A TIE-IN SALE. 

WE TRIED TO TRAIN OUR SALESMEN TO TALK TO THE 

CUSTOMER AND SUGGEST CERTAIN THINGS THAT COULD TIE IN TO 

HELP THEM WITH THE PLANT MATERIAL THEY ARE BUYING. FOR 

EXAMPLE, ROSES WAS ONE WE CONCENTRATED ON. BECAUSE, TO PUT 

IN, SAY, A BED OF FIVE, SIX OR A DOZEN ROSES, YOU NEED OR 

WE DEFINITELY RECOMMEND MULCH, SOME TYPE OF FERTILIZER FOR 

ROOT PRODUCTION, CERTAIN TYPES OF PRUNERS FOR PRUNING CARE. 

YOU CANNOT RAISE ROSES SUCCESSFULLY, I DON'T BELIEVE, 

WITHOUT A SPRAY PROGRAM WHICH CAN BE TEN DAYS ·oR TWO WEEKS. 

SO, WE HAVE INSECTICIDES AND SPRAYERS -- YOU KNOW, SEVERAL 

TYPES OF THOSE; AND, BY TALKING TO THE CUSTOMER, WE COULD 

USUALLY TIE IN SEVERAL SALES TO THEM. 

Q WELL, WOULD YOU SAY THAT A PRUNER IS NECESSARY 

TO PROMOTE THE HEALTH AND LIFE OF THE PLANT? 

~ C>~f'.C' t.•Ao'lj S':"~E: ET SUiiE 319 
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A ABSOLUTELY. 

Q WOULD YOU SAY A TROWEL 'viAS NECESSARY FOR THAT 

PURPOSE? 

A YES. 

Q WOULD YOU SAY THAT A TERRA COTTA POT IS NECESSARY 

FOR THAT. PURPOSE? 

A YES. 

Q THE ORDINANCE SPECIFICALLY STATES THAT BIRDBATHS 

ARE NOT TO BE SOLD. DID CAPPER'S SELL BIRDBATHS? 

A YEAH. YES, WE DID. 

Q HOW MANY BIRDBATHS DID YOU STOCK? 

A WELL, \aJE CARRIED THE VERY INEXPENSIVE KINt:t,:rHAT WE 

STOCK FROM TIME TO TIME; AND WE USUALLY CARRIED ABOUT TWICE 

AS MANY BOWL TOPS FOR IT AS BASES BECAUSE THE TOPS HOULD 

BREAK ON PEOPLE EVERY WINTER; AND THEY'D HAVE TO REPLACE 

THAT. 

BUT, THEN, WE HAD A LINE OF ORNAMENTAL, CONCRETE, 

BIRDBATHS; AND I GUESS WE SOLD TWENTY-FIVE OR THIRTY OF 

THOSE OVER A YEAR. 

Q TOTAL? 

A TOTAL. 

Q WHAT DO THESE BIRDBATHS COST? 

A WELL, RETAIL, THEY WOULD BE $20.00 TO $35.00 ORSO. 

IC•!-E-0 1\.'A'"' STJ;!:E7. ~LilT( 319 
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Q OKAY. 501 THAT WOULD BE AROUND $400.00 OR 

2 $500.00 A YEAR FOR BIRDBATHS? 

3 A YEAH. 

4 Q DID YOU SELL -- DID CAPPER'S SELL STATUES? 

5 A YEAH, WE -- THE SAFiE COtJ.PANY THAT WE WOULD BUY 

6 THE BIRDBATHS FROM, WOULD PRODUCE A LINE OF ORNAMENTAL, 

7 CONCRETE FIGURINES AND FOUNTAINS AND THINGS LIKE THAT. WE 

8 CARRIED A LITTLE BIT OF THOSE. 

9 Q HOW MANY STATUES WERE SOLD? 

10 A OH, I DON'T KNOW. WE WOULD NORMALLY ORDER THE 

11 MINIMUM AHOUNT TO GET DELIVERED; AND WE'D ORDER SIX LITTLE 

12 MUSHROOMS, SIX LITTLE BUNNY. RABBITS -- YOU KNOW, JUST 

13 SEVERAL GROUPS OF THINGS. WE STAYED AHAY FROM THE Ll TTLE 

14 FLAMINGOS. 

15 Q MR. DUNLOP, WHAT WOULD HAVE BEEN THE EFFECT ON 

16 CAPPER'S OF AN ORDINANCE SUCH AS THIS ·BANNING THE SALE OF 

17 THESE CERTAIN PRODUCTS -- CERTAIN HARDGOODS? 

18 MS. ANDERSON: YOUR HO~~OR, I THlNK HE'S ASKING HIM 

19 TO SPECULATE. 

20 THE COURT: WELL, ARE YOU ASKING ~HAT CONTEXT, 

21 MR. COCKRELL? 

22 

23 

MR. COCKRELL: WELL, MAY IT PLEASE THE COURT, 

MR. CUPP HAS BEEN ASKED THE SAME QUESTION AND ANSWERED IT 

Hl~f',,:~ 1\141" S'l"~'<EEl SUiTE. 319 

'"4'<1""4X_ VI"'GI"'14 c2030 
LB. L F\[PQRTII\IG SERVICE 
CE,_':'I~ t :::" \.'£ ~<[·l.ltt..• ~!: 1'-·::->~'<TE QS 

1.04 
703·591·1414 



0-460;LJN 

r 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 ,.. 
23 

36 

IN THE CONTEXT OF HIS BUSINESS. THERE HAS BEEN A FOUNDATION 

LAID THAT MR. DUNLOP IS -- HAS BEEN IN THE NURSERY 

BUSINESS WITH RETAIL ESTABLISHMENTS FOR YEARS. 

I WOULD INDICATE TO THE COURT I v!AS ASKING WHAT 

WOULD BE THE IMPACT OR THE EFFECT ON CAPPER'S. 

THE COURT: HE MAY ANSWER. 

MS. ANDERSON: YOUR HONOR, PARDON ME? 

THE COURT: GO AHEAD. 

MS. ANDERSON: YOUR HONOR, WITH REGARD TO THE 

CUPPS CASE-- I ~1EAN THAT'S WHAT 'n'E' RE HERE ABOUT TODAY; BUT, 

AS FAR AS ANOTHER CASE, I DON'T THINK THAT THAT'S RELEVANT:· 

THE COURT: SUSTAINED. 

HR. COCKRELL: I HAVE NO FURTHER QUEST! O~S. 

MR. LAWSON: NO, WAIT A MINUTE. 

BY MR. COCKRELL: 

Q WHAT WAS THE ZONING OF CAPPER'S, MR. DUNLOP? 

A FOR MOST OF ITS LIFE, IT WAS RESIDENTIAL; AND 

THEN, IN THE LAST FEW YEARS, WE GOT CO~MERCIAL ZONING. 

Q WHEN WAS THAT? 

A I BELIEVE THAT WAS '76 OR '75. 

Q AND ~HAT WAS THE REASON FOR THAT? 

A WELL, SEVERAL PARCELS OF LAND -- THERE WERE 

CONTRACTS TO SELL OFF SOME OF THE PhRCELS OF LAND WE WEREN'T 

IQC..f.~ MAl"- ST"'!;ET S.JITE 319 
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45 

I COURT 1 PLEASE, MR. DONAHUE? 

2 A MY NAME IS LEO DONAHUE, hND I LIVE AT 11707 AMKIN 

3 DRIVE IN CLIFTON. 

4 Q AND WHAT I 5 Y 0 UR OC CUP AT I ON? 

5 A I'M THE DIRECTOR OF GOVERNMENT AFFAIRS WITH THE 

6 AMERICAN ASSOCIATION OF NURSERYMEN IN WASHINGTON, D.C;. 

7 Q WHAT IS THE FUNCTION OF THAT ORGANIZATION? 

8 A THE AMERICAN ASSOCIATION OF NURSERYMEN IS A 

9 NATIONAL TRADE ASSOCIATION, ~'EMBERSHIP OF WHICH IS COMPRISED 

10 OF PEOPLE ENGAGED IN THE NURSERY BUS !NESS -- PRODUCTION, 

11 SALE, RETAIL, LANDSCAPING SERVICES, THAT TYPE OF THING • 

12 -
IT'S A NORMAL TRADE ASSOCIAT10N WITH NORMAL TRADE 

13 ASSOCIATION ACTIVITIES. 

14 THEY PROVIDE GROUP Ll FE AND HEALTH INSURANCE. 

15 THEY REPRESENT THE TRADE BEFORE GOVERNtv1ENT AGENCIES, PRESENT 

16 THE TRADE 1 S VIEWS ON MATTERS PENDING IN THE CONGRESS, AND 

17 SUCH THINGS AS THAT. 

18 Q ALL RIGHT. HOW MANY MEMBERS ARE THERE OF THE 

19 NURSERYMEN'S ASSOCIATION? 

20 A THERE ARE A LITTLE OVER 3,000 HE~1BER FIP-MS. IT'S 

21 A F 1 RM HEMS ERSH I P ORGANIZATION. 

22 

23 

Q AND ARE THESE NURSERIES LOCATED ALL THROUGHOUT 

THE UNITED STATES? 

IOl:-60 •.141t'l,j ST~~~T SVIT[ 319 
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A THROUGHOUT THE UNITED STATES, YES. 

2 Q AND CAN YOU GENERALIZE WHAT TYPE OF OPERATION OR 

3 BUSINESS ESTABLISHMENT IS REPRESENTED -- WHAT TYPE OF 

4 NURSERY -- AND ITS SIZE AND TYPE OF OPERATION -- TYPE OF 

5 ACTIVITY THAT IT CARRIES ON? 

6 A ARE WE TALKING ABOUT PRODUCTION HISTORY --

7 WHOLESALE PRODUCTION HISTORY? 

8 Q I'M ASKING YOU WHAT TYPES OF NURSERIES. 

9 A WELL, YOU HAVE THE LARGE PRODUCTION NURSERIES 

10 \-IHI CH GROW THE PLANTS FIRST OF ALL. THEY t-'LAY RANGE IN SIZE 

11 UP TO SEVERAL THOUSAND ACRES. IN SOME CASES, THEY ARE 

12 COMBINED HOLDINGS. 

~ THEN YOU HAVE THE RETAIL OUTLETS WHICH RANGE IN 

14 SIZE FROM A MODEST OR VERY SMALL NURSERY TO THE CHAIN-TYPE 

15 NURSERY WITH SEVERAL-- MAYSE SIX OR MORE OUTLETS; AND THE 

16 LANDSCAPE FIRMS USUALLY ARE CLASSED INTO A COUPLE OF GROUPS. 

17 THOSE WHICH DO RESIDENTIAL AND THOSE \aJHICH DO COMMERCIAL; 

18 AND THE ONES HH I CH DO RES 1 DENT I AL LANDSCAPING ARE ACTUALLY 

19 SMALLER AND REQUIRE LESS HEAVY EQUIPMENT THAN THOSE THAT DO 

20 COt~MERC I AL LANDSCAPING. 

21 Q SPECIFICALLY 1 WHAT IS YOUR JOB AS DIRECTOR OF 

22 GOVERNt .... ENTAL AFFAIRS? WHAT DOES THAT t-'.!:AN? WHAT DO YOU DO? 

23 A WELL, I'M RESPONSIBLE TO KEEP TRACK OF ANY PENDING 
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LEGISLATION WHICH WOULD HAVE AN !~PACT ON THE INDUSTRY, TO 

MONITOR THE REGULATORY AGENCIES, ANY ACTIONS THEY TAKE 

WHICH WOULD HAVE AN IMPACT ON THE INDUSTRY. 

I'M ALSO REQUIRED TO TRAVEL QUITE A BIT. I 

TRAVEL A90UT A HUNDRED DAYS A YEAR AROUND THE COUNTRY TO 

VARIOUS NURSERY MEETINGS EITHER TO SPEAK OR TALK TO PEOPLE 

AND CLEAR UP ANY PROBLEMS. 

Q IN YOUR TRAVELS, HOW MANY NURSERIES THROUGHOUT 

THE YEAR WOULD YOU VISIT? 

A WELL~ MY TRIPS USUALLY RUN ABOUT AN AVERAGE OF 

FOUR DAYS~ I WOULD GUESS. ON EVERY TRIP, I VISIT TWO TO 

FOUR NURSERIES. 

Q AND OF THESE NURSERIES THAT YOU VISIT THROUGHOUT 

THE YEAR, ARE SOME OF THE THEM RETAIL ESTABLISHMENTS? 

A YES~ A GOOD MANY OF THEM ARE RETAIL ESTABLISHMENTS. 

Q WHAT -- WOULD YOU DESCRIBE FOR THE COURT, BASED 

ON YOUR PERSONAL OBSERVATION~ WHAT PRODUCTS THE RETAIL SALES 

NURSERY SELLS? 

A A RETAIL OUTLET NOI\.MALLY SELLS PREDOI-HNANTLY WHAT/ 

THE PUBLIC REFERS TO AS ENVIRONMENTAL PLANTS -- I MEAN 

ORNAHENTAL PLANTSj WHAT I CALL ENVIRONt·~.ENTAL PLANTS. IN 

ADDITION, THEY SELL THE ANCILLARY SUPPLIES AND EQUIPMENT ;· 

WHICH YOU NEED TO SUPPORT AND ~~INTAIN THE LIFE OF THE 

IC'~t\0 •.~.~~.,.., STq~_ET SUITE 319 
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'\ 
I 
I PLANT; FOR EXAMPLE., FERTILIZERS., MULCHERS, PRUNING SHEARS,\ 

CONTAINERS IN WHICH YOU PUT INDOOR PLANTS, SPADES, RAKES, 

HOES, GARDEN HOSE TO WATER THEM, SPRAYERS TO SPRAY THE 

PESTICIDE, PLUS THEY PROVIDE PROFESSIONAL ADVICE ON 

CULTURAL CARE OF THE PLANTS; AND SOME OF THEM HAVE GONE OR 

ARE GOING INTO THE CHRISTMAS BUSINESS SURPRISINGLY. THEY 

SELL CHRISTf•1AS TREES AND ALONG WITH THAT THE AUXILIARIES. 

SUCH AS LIGHTS AND ORNAMENTS; AND THE REASON THEY'VE DONE 

\ 
I\ 
\ 
i 

THIS IS TO ~TABILIZE THEIR WORK FORCE SO THEY HAVE SOMETHING 1 

TO DO THE YEAR ROUND SO THAT IT 1 5 NOT A SEASONAL BUSINESS 

WHERE YOU HAVE A NEW SET OF EMPLOYEES EVERY TIME YOU OPEN 

UP IN HARCH OR APRIL AND ONLY KEEP THEM UNTIL YOU CLOSE DOWN 

IN OCTOBER. 

Q BASED ON YOUR OBSERVATION OF THE NURSERIES THAT 

YOU VISITED, WHAT PORTION OF ITEMS FOR SALE WOULD YOU SAY 

IS RELATED TO PLANTS AS OPPOSED TO ANCILLARY PRODUCTS, 

HARDGOODS ·oF ALL TYPES? 

A WELL, IT'S LIKE EVERY OTHER PART OF OUR CULTURE, 

YOU KNOW. THERE'S A SAYING IN THE INDUSTRY IF YOU START 

SELLING LESS THAN SEVENTY PERCENT OF PLANTS., YOU DON'T 

BELONG IN THE NURSERY BUSINESS; AND A COUPLE OF YEARS AGO 

SEVERAL YEARS AGO -- WE HAD RESEARCH DONE BY THE BOARD OF 

HORTICULTURAL RESEARCHERS TO SEE WHAT THE SPREAD WAS IN THE 

t('~h(·, VA•-. ~~!::.':. (. T S:.JIT£ 319 
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ME D I AN RET A I L 0 U T LET -- THE t-1 ED I AN PERC EN TAG E 0 F RET A I L 

2 OUTLETS SAMPLED WAS SEVENTY PERCENT IN PLANTS AND TWENTY-SIX 

3 PERCENT IN WHAT THE INDUSTRY HAS CALLED "HARDGOODS", WHICH 

4 INCLUDES FERTILIZERS AND MULCHERS AS WELL AS PRUNING SHEARS 

5 AND CONTAINERS AND PESTICIDES AND ROOT TONERS AND ALL THE 

6 OTHER EQUIPMENT AND THINGS YOU NEED TO TRANSPLANT. 

7 Q WOULD THAT FIGURE INCLUDE BIRDBATHS AND 

8 STATUARIES? 

9 A IN SOME INSTANCES, YES, IT WOULD. 

10 Q ARE BIRDBATHS -- LET ME DEFINE IT THIS WAY: ARE 

11 ORNAMENTAL PRODUCTS CUSTOMARILY SOLD BY NURSERIES AS AN 

12 ANCILLARY PRODUCT? .... 
13 A IN A GOOD MANY NURSERIES, YES, BIRDBATHS ARE SOLD 

14 AND STATUARIES ARE SOLD. IT'S NOT A HIGH PERCENTAGE OF 

15 SALES. I WOULDN'T SAY THAT. 

" 16 Q MR. DONAHUE, WHAT DOES THE TERM 11 GARDEN CENTER"\\ 

17 MEAN TO YOU? 

18 A WE JUST SPENT A LOT OF MONEY TO FIND OUT WHAT 

19 "GARDEN CENTER" MEANT, AND IT DEPENDS ON WHO YOU ARE. WE 

20 THOUGHT A GARDEN CENTER WAS A RETAIL NURSERY OUTLET, BUT 

21 THE PUBLIC PERCEIVES A GARDEN CENTER AS A DEPARTMENT IN 

22 SEARS & ROEBUCK. 

"i 
I 

U WE HAD A STUDY DONE BY AN ADVERTISING FIRM; AND, 

•c-~H' '·'AI-.; ~-.,.u;r su••r 319 
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IN GENERAL, THE PUBLIC PERCEIVES A GARDEN CENTER TO BE A 

DEPARTMENT IN MONTGOMERY WARD 1 S, SEARS & ROEBUCK
1 

AND 

PENNEY'S; BUT I HAD NEVER THOUGHT OF RETAIL NURSERIES KNOWN 

SUCH AS A GARDEN CENTER -- RETAIL NURSERY AS A GARDEN 

CENTER. THAT 1 S WHAT THEY THOUGHT -- EVERYBODY IN OUR 

INDUSTRY THOUGHT -- IT SHOULD BE CALLED; BUT MOST OF THEM 

CALLED THEMSELVES NURSERIES. 

Q OKAY. HAVE YOU VISITED OR HAD AN OCCASION TO 

VISIT BLAIR CUPP 1 5 BUSINESS? 

A ON SEVERAL OCCASIONS, YES. 

Q PRIOR TO ANY INVOLVEMENT WITH THIS CASE? 

A YES. 

Q WOULD YOU STATE THAT, IN COMPARISON TO THE 

BUSINESSES -- NURSERIES -- THAT YOU VISITED ACROSS THE 

COUNTRY, THAT THE SALE OF HIS HARDGOODS IS ANCILLARY? 

A YEAH, HE SELLS VERY LITTLE OF WHAT THEY CALL 

11 HAROGOODS 11
• IT APPEARS TO HE IN MY VISITS OUT THERE, 

HE 1 S NOT -- THERE HAVE BEEN SOME ~HICH HAVE GONE INTO 

CRAFTS OR THAT SORT OF THING WHERE THEY WOULD HAVE A SMALL 

DEPARTMENT WITHIN THE STORE IN ORDER TO STABILIZE THEIR 

INCOME OVER THE NON-PLANT SEASONS; BUT I WOULD SAY THAT HIS 

IS PRCShBLY BELOW AVERAGE -- OBSERVATION ONLY. 

Q WHAT WOULD YOUR OPINION BE AS TO THE EFFECT OF 

1C"·~E C -.·.:.•"'. STC.;. ET SI.•ITE 319 
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DENYING NURSERYMEN ACROSS THE COUNTRY THE RIGHT TO SELL 

ANCILLARY PRODUCTS? 

A I THINK IT WOULD HAVE A DETR11-1ENTAL EFFECT FOR .. .A-

NUMBER OF REASONS. ONE, I'D LIKE TO LOOK UPON MYSELF AS 

THE ULTI~'.ATE CONSUHER; AND PEOPLE WITH vJHOM I TALK PREFER 

ONE-STOP-SHOPPING -- GO TO ONE SHOP AND GET WHAT YOU NEED. 

NOW., THE PARTICULAR WAY THE RETAIL NURSERY OUTLET 

TRAIN PERSONNEL THERE, THEN THE INDIVIDUAL BUYING THE 

PLANT KNEW NOTHING ABOUT IT,h'OULD HAVE NOHHERE TO GO FOR 

CULTURAL CARE INSTRUCTIONS; AND, BY THE TIME HE ACQUIRED \ 

THEN BY GOING.TO A LIBRARY OR SOt-',EPLACE, THE PLANT WOULD 

PROBABLY BE DEAD, NUMBER ONE. 
I 

NUMBER TWO, IF I WERE GOING TO SUY A SMALL PLANT\ 

AND WANTED TO-- I'D WANT TO HAVE A POT TO PUT IT IN WHEN 

I GET HOME. IF I HAVE TO DRIVE TEN MILES TO A HECHINGERtS 

OR SEARS OR A HARDWARE STORE TO GET THE POT, WHY, I'M NOT 

GOING TO DO IT. I'D EITHER FOREGO BUYING THE PLANT OR I 1 D 

SEE IF I CAN'T FINO 50!-iEPL.A.CE \·:HERE I CA~ BUY THEM 80TH. 

Q HAVE YOU READ THE OCTOBER 22 AMENDMENT? 

A YES, I HAVE. 

Q ARE YOU -- IN YOUR POSITION WITH THE TP..ADE 

ASSOCIATION OF THE AMERICAN NURSERYMEN'S ASSOCIATION, ARE 

YOU ~WARE OF ANY SIMILAR ORDINANCE THAT IS IN ITS SCOPE 

'.:'~t'C o,•:.o-.. !'-':'l:iEEl Su••t 319 
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BANNING THE SALE OF HARDGOODS? 

A N0 1 I WAS SOMEWHAT SURPRISED OF THE VERBIAGE IN 

THAT FOR A NUMBER OF REASONS. THE FIRST THING IS, I NEVER 

HEARD OF A PLANT NURSERY UNTIL THEN. A NURSERY -- A PLANT 

NURSERY IS NOT A TERM ~HICH IS IN THE LEXICON OF MOST 

PEOPLE. AT LEAST 1 IT WASN'T IN MINE, NOR IS IT IN ANYONE'S 

IN THE PROFESSION THAT I KNOW OF -- THE TRADE. 

SECONDLY, I DON'T KNOW OF ANY I ACT AS KIND OF 

A CLEARINGHOUSE WHEN THE ZONING CASES COtJ.E UP; A~D, vlHEN HE 

HEAR OF ONE, WE COLLECT THE INFORMATION AS TO WHO IS 

INVOLVED, WHAT IS AT ISSUE; AND THEN, WHEN ANOTHER ARISES 

WHICH SEEMS ANALOGOUS, WE CAN GET THAT INDIVIDUAL IN TOUCH 

WITH THIS INDIVIDUAL IN ANOTHER STATE TO FIND OUT WHAT THE 

ESSENCE OF lT WAS. 

I'VE NEVER HEARD OF ONE SIMILAR TO THIS, WHICH 

WOULD LIMIT THE SALE OF THOSE THINGS. 

MR. COCKRELL: I ASK THE COURT'S INDULGENCE? 

THE COURT: YES. 

MR. COCKRELL: I HAVE NO OTHER QUESTIONS, YOUR 

HONOR. 

THE COURT: CROSS-EXAMINE? 

CROSS EXAMINATION 

BY ~S. ANDERSON: 

•r!·f'O ~'"'~ 5~"'!!ET S~'i':'E 319 
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WALTER LEE PHILLIPS 

54 

THEREUPON, 

2 WALTER LEE PHILLIPS, 

3 A WITNESS, WAS CALLED FOR EXAMINATION BY COUNSEL FOR THE 

4 COMPLAINANTS, AND, HAVING BEEN PREVIOUSLY DULY SWORN, WAS 

5 EXAMINED AND TESTIFIED AS FOLLOWS: 

6 DIRECT EXAMINATION 

7 BY MR. LAWSON: 

8 Q LEE, WOULD YOU STATE YOUR FULL NAME AND ADDRESS, 

9 PLEASE, FOR THE COURT? 

10 A MY NAME IS WALTER L. PHILLIPS, JR., 207 PARK 

11 AVENUE, FALLS CHURCH, VIRGINIA. 

12 MR. LAWSON: YOUR HONOR, HIS QUALIFICATIONS HAVE 

13 ALSO BEEN SUBMITTED AS COMPLAINANT'S EXHIBIT NO. 10. 

14 THE COURT: ANY OBJECTION? 

15 MS. ANDERSON: NO, SIR. 

16 BY MR. LAWSON: 

17 Q NOW, AT MY REQUEST, MR. PHILLIPS, HAVE YOU 

18 PREPARED CERTAIN EXHIBITS THAT ARE SHOWN HERE? ONE IS 

19 COMPLAINANT'S EXHIBIT NO. 1, COI'-1PLAINANT'S EXHIBIT ~OS. 2 

20 AND 3 THERE? 

21 A YES. 

22 Q AND WOULD YOU TELL US W~AT WAS THE BASIS OF THE 

~ PREPARATION -- WHAT DID YOU TAKEN INTO ACCOUNT IN MAKING 

l(')~f"C "'AI"' STO!~ET SUITE :!'19 
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THOSE PARTICULAR EXHIBITSj AND WOULD YOU EXPLAIN THOSE TO 

2 THE COURT? 

3 MS • ANDERS ON : JUDGE 1 I F I t-1A Y JUST M AK E A 

4 GENERAL OBJECTION TO THIS TESTIMONY JUST IN LINE WITH MY 

5 EARLIER CONTENTION THAT THESE WOULD NOT APPLY AND ARE NOT 

6 AT l.SSUE. I WOULD OBJECT TO THE TESTIMONY IN GENERAL 

7 RATHER THAN JUMP UP AT EACH QUESTION. 

8 THE COURT: ALL RIGHT. 

9 THE WITNESS: THERE ARE THREE EXHIBITS. THE FIRST 

10 IS AN EXHIBIT WHICH SHOWS THE EXTENT AND THE AREA OF THE 

11 DEDICATION THAT WOULD BE REQUIRED ALONG ROUTE 7 IN 

12 ACCORDANCE WITH THE STAFF REPORT THAT WAS DONE IN 

13 CONNECTION WITH THIS SPECIAL EXCEPTION CASE. 

14 THERE WAS A STRIP OF LAND 41 FEET WIDE BY 

15 APPROXIMATELY 500 FEET LONG WHICH CONSTITUTES AN AREA OF 

16 20 ~ 4 74 SQUARE FEET. THIS IS THE RED CROSS-HASHED AREA 

17 SHOWN ON THIS ORA\\' I NG. 

18 Q THAT'S COMPLAINANT'S EXHIBIT NO. lj IS THAT 

19 CORRECT? 

20 A THAT'S CORRECT. 

21 Q DOES THAT INFRINGE -- DOES THAT ACTUALLY INFRINGE 

~ ON THE LATH HOUSE THAT'S SHOWN THERE. 

23 A YES 1 THIS DRAWING INDICATES A PROPOSED LATH HOUSE 

t('\"hC '-1A! ... S~~!'.E'T. SUITE 319 
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WHICH WOULD BE 40~ FEET FROM THE RIGHT-OF-WAY LINE OF 

ROUTE 7. THERE'S ALSO AN EXISTING LATH HOUSE THERE, WHICH, 

IT APPEARS, MIGHT BE AFFECTED BY THIS LINE. I CAN'T REALLY 

TELL FROM THE DRAWING. 

Q ALL RIGHT. NOW, EXHIBIT A AND B, WHICH ARE 

COMPLAINANT'S EXHIBITS 2 AND 3, WOULD YOU EXPLAIN THOSE TO 

THE COURT? 

A EXHIBIT A INDICATES THE NATURE AND EXTENT OF THE 

RIGHT-TURN LANE WHICH WOULD BE REQUIRED BY THE COUNTY --

FAIRFAX COUNTY -- AND THE VIRGINIA DEPARTMENT OF HIGHWAYS 

AND TRANSPORTATION AS A CONDITION TO THE SITE PLAN APPROVAL 

FOR THE CHANGE IN USE NOT CHANGE IN USE, BUT CHANGE IN 

THIS PROPERTY -- SPECIAL EXCEPTION TO THIS PROPERTY. 

EXHIBIT --

Q WAIT JUST A SECOND BEFORE YOU GO ANY FURTHER. 

WOULD YOU JUST EXPLAIN THE LENGTH AND THE BREADTH OF THAT 

PARTICULAR IMPROVEMENT, WHAT'S INVOLVED; AND, ALSO, DID YOU 

DO A COST ANALYSIS OF WHAT IT WOULD COST TO PUT THAT 

I t-1P ROVEMENT IN? 

A THIS RIGHT-TURN LANE HAS A LENGTH OF 300 FEET IN 

A NORTHWESTERLY DIRECTION, WHICH WOULD BE A 14-FOOT WIDENING 

OF ROUTE 7 WITH CURB AND GUTTER. IN ADDITION TO THAT, WOULD 

BE A 100-FOOT TAPER OR TRANSITION AREA. AT THIS END, WOULD 

,~ .. r.: 'I.'AI"\1 STI~E ET. SUilE 319 
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BE A 60-FOOT TRANSITION AREA WITH A TAPER. 

WE HAVE ESTIMATED THE COST OF THIS CONSTRUCTION 

TO BE $41 1 564. 

Q NOW, WOULD YOU SHOW EXHIBIT B AND EXPLAIN THAT TO 

THE COURT? 

A EXHIBIT B DEPICTS THE ULTIMATE IMPROVEMENTS TO 

ROUTE 7 WHICH ARE REFERRED TO IN THE STAFF RECOMMENDATIONS. 

THIS CONSISTS OF THE WIDENING OF ROUTE 7 FOR THE ENTIRE 

FRONTAGE OF THE PROPERTY, WHICH IS 500 FEET. IN ADDITION, 

THERE \tJOULD BE A 125-FOOT TRANSITION TAPER ON THE NORTHWEST 

END, AND A 50-FOOT TRANSITION TAPER ON THE SOUTHEAST END. 

Q ARE THOSE OFF-SITE? 

A THESE WOULD BE OFF-SITE. THE WIDENING, IN THIS 

CASE, IS 14 FEET WITH CURB AND GUTTER ALONG THE ENTIRE 

FRONTAGE ANDTHECONSTRUCTION OF AN ENTRANCE, A 20-FOOT 

MEDIAN -- GRASS MEDIAN, CONSTRUCTION OF A 26-FOOT WIDE 

SERVICE ROAD WITH CONCRETE SIDEWALK ALONG THE SOUTHWESTERN 

EDGE. THIS WOULD GO FROM ONE PROPERTY LINE TO THE OTHER. 

Q IS THERE ANYTH lNG ON EITHER SIDE· OF THE · . 

PROPERTY AT THIS TIME? 

A THERE'S NO SERVICE ROAD, NO, ON EITHER END AT 

THIS POINT THAT THE CONNECTION COULD BE MADE TO. 

Q AND CA~ YOU ESTIMATE THE COST OF.PUTTING THOSE 

'("' .. (!'"• '·''ll' S.'"-!.f:T S~ITE 319 
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IHPROVEMENTS IN? 

A THE ESTIMATED COST OF THESE IMPROVEMENTS IS 

Q NOW, THE STAFF REPORT RECOMMENDS THE ENTIRE 

DEDICATION WHICH WOULD INCLUDE THESE I~PROVEMENTS; IS THAT 

CORRECT? 

A THE STAFF REPORT RECOMMENDS THE DEDICATION WHICH 

IS SHOWN ON THE FIRST EXHIBIT OF 41 FEET, WHICH IS THIS 

STRIP. THIS IS THE BACK LINE OF THAT. THIS IS CONSISTENT 

WITH THE CROSS-HASHED AREA SHOWN ON THE FIRST EXHIBIT, AND 

THE FUTURE IMPROVEMENT OF THESE. 

Q THEY ARE RECO~MENDING A WAIVER AT THIS TIME? 

A THAT'S CORRECT. 

Q THE ACTUAL AMOUNT OF LAND INVOLVED IN BOTH 

INSTANCES IS THE SAME; IS THAT CORRECT? 

A YES. 

Q ALL RIGHT, SIR. NOW, CAN YOU TELL US,--

MR. PHILLIPS 1 CAN YOU TELL US WHETHER YOU HAVE AN OPINION 

WHETHER OR NOT IT IS NECESSARY FROM THE TRAFFIC SAFETY 

STANDPOINT TO MAKE THE DEDICATION AT THIS PARTICULAR TIME 

IN ACCORDANCE WITH THE STAFF REPORT? 

MS. ANDERSON: YOUR HONOR, I BELIEVE HE'S 

CERTIFIED AS AN ENGINEER. IF HE'S ASKING A TRAt~SPORTATION 

•n•t<c- o.•.r.111,; Sl~f.El SuiTE 319 
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TYPE OF QUESTION, I'M NOT SURE IT IS PART OF THE STIPULATED 

AGREEMENT. 

MR. LA\o/SON: I THINK HIS QUALIFICATIONS, YOUR 

HONOR, WHEN I SPOKE TO THAT IS HE WORKS -- I CAN GO AHEAD 

AND QUALIFY HIM IN THAT AREA. 

THE COURT: WHY DONrT YOU QUALIFY HIM IN THAT 

AREA. 

MR. LAWSON: ALL RIGHT, SIR. I THINK IT'S 

CONTAINED PROBABLY IN HIS QUALIFICATIONS. IT SHOULD BE 

HERE SOt·iEHHERE. 

BY MR. LA\~SON: 

Q COULD YOU OUTLINE FOR US, MR. PHILLIPS, WHAT 

BEING A GRADUATE LICENSED ENGINEER WHAT YOU -- WHAT TYPE 

OF WORK THAT YOU'RE ENGAGED IN, AND PARTICULARLY IN FAIRFAX 

COUNTY? 

A WELL, I'VE BEEN INVOLVED IN THE LAND DEVELOPMENT 

ENGINEERING PRACTICE IN FAIRFAX COUNTY SINCE 1959. OUR 

WORK CONSISTS ALMOST EXCLUSIVELY OF SITE PLANNING OF 

COMMERCIAL, INDUSTRIAL AND RESIDENTIAL SITES IN THE COUNTY 

IN ACCORDANCE WITH THE FAIRFAX COUNTY SITE PLAN ORDINANCE. 

THIS INVOLVES, TO A LARGE EXTENT, THE WIDENING 

OF EXISTING ROADS, THE PREPARATION OF DRAW! NGS FOR SERVICE 

ROADS, RIGHT-TURN LANES, ENTRANCES, DRAINAGE, AND EVERY 

•r-~,;C V41"'l s~-.~ET S.o:TE 319 
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OTHER ASPECT OF THE DEVELOPMENT PROCESS. 

Q DOES THIS INVOLVE HAVING TO WORK WITH THE STATE 

DEPARTMENT OF HIGHWAYS AS WELL AS FAIRFAX COUNTY? 

A YES, IT DOES.. WE \..JORK WITH THE H IGH\"AY 

DEPARTMENT AS WELL AS FAIRFAX COUNTY. 

Q ARE YOU· REQUIRED- TO MAKE RECOMt-1ENDATIONS .. TO THE 

PROPERTY OWNER AS TO WHAT THE CONFIGURATION AND THE 

LOCATION OF THE ROAD AND ROAD IMPROVEMENTS SHOULD BE? 

A YES, WE ARE. THE SITE PLAN ORDINANCE REQUIRES 

THAT CERTAIN IMPROVEMENTS BE MADE; AND, IN ALMOST EVERY 

INSTANCE, WE ARE IN A POSITION TO DISCUSS THESE WITH THE 

COUNTY AND WITH THE HIGHWAY DEPARTMENT. 

Q AND DOES THAT INVOLVE YOU THEN IN TURN ALSO MAKING 

RECOMMENDATIONS AS TO TRAFFIC IMPROVEMENT, NOT ONLY TO 

FAIRFAX COUNTY BUT TO THE HIGHWAY DEPARTMENT? 

A WELL, NORMALLY, THE NATURE AND EXTENT OF THE 

IMPROVEMENTS TO THE EXISTING HIGHWAY ARE A SUBJECT OF THE 

PERMIT THAT IS ISSUED BY THE HIGHWAY DEPARTMENT. 

WE MAY MAKE RECOMMENDATIONS; BUT, USUALLY, THEY 

TELL US WHAT MUST BE DONE. 

Q OFTEN TIMES, IS THAT A MAT1ER OF NEGOTIATION WITH 

THE PARTIES AND THE HIGHWAY DEPARTMENT AND FAIRFAX COUNTY 

IN WORKING OUT THE DETAILS? 

IC'~f:C r,•A.:I'II STf;EET. SUITE 319 
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A OFTEN TIMES 1 IT'S NECESSARY TO MAKE FIELD VISITS, 

TO MAKE SPECIAL ENGINEERING STUDIES TO DETERMINE WHAT WOULD 

BE THE PROPER THING TO DO IN THAT PARTICULAR CASE. 

Q AS TO TRAFFIC SAFETY, I WOULD PRESUME? 

A CORRECT. 

Q HAVE YOU BEEN QUALIFIED BEFORE TO TESTIFY IN THIS 

COURT AS TO MATTERS THAT RELATE TO TRAFFIC SAFETY~ 

A I HAVE TESTIFIED IN COURT A NUMBER OF TIMES 

REGARDING THIS TYPE OF WORK. I'M NOT A TRAFFIC ENGINEER, 

PER SE. 

Q • BUT THE BULK OF YOUR h'ORK INVOLVES HIGH\-IAY'.PLANS. 

AND WORKING WITH THE HIGHWAY DEPARTMENT AND FAIRFAX COUNTY. 

MR. LAWSON: YOUR HONOR 1 I THINK HE'S QUALIFIED. 

THE COURT: DO YOU WANT TO VOIR DIRE. 

MS. ANDERSON: YOUR HONOR, JUST FROM WHAT I'VE· 

HEARD, I DON'T BELIEVE HE'S QUALIFIED AS A TRANSPORTATION 

PLANNER OR ENGINEER 1 WHICH SEEMS TO BE AT ISSUE HERE. 

THE COURT: I'LL HAVE TO OVERRULE YOUR OBJECTION, 

AND J.'LL.NOTE.YOUR EXCEPTION. GO AHEAD. 

BY MR. LAWSON: 

Q SO, COULD YOU ANSWER THE QUESTION THEN? DO YOU 

HAVE AN OPINION AS TO WHETHER OR NOT IT IS NECESSARY FROM 

A TRAFFIC SAFETY STANDPOINT TO REQUIRE THE DEDICATION IN 

10!)6(· '-441~ STREET S:.tiTE 319 
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' 
THIS INSTANCE? 

A THE RIGHT-TURN LANE WHICH HAS 

THE SUBJECT OF EXHIBIT 2 1 I BELIEVE, IS 

BEEN REQUIRED AND IS~ 
ENTIRELY WITHIN THE \ 

EXISTING RIGHT-OF-WAY OF ROUTE 7; AND, IN MY OPINION, THERE 

IS NO NEED TO PROVIDE AN ADDITIONAL RIGHT-OF-WAY FOR THAT ; 
I 

IMPROVEMENT. 
1 

j 
Q ARE YOU AI~ARE AFTER -- I ASSUME THAT YOU HAVE MADEV 

AN INVESTIGATION -- WHETHER OR NOT THERE ARE ANY HIGH\'IAY -/ 

STATE HIGHWAY DEPARTMENT PLANS FOR SPECIFIC IMPROVEMENTS 

AS TO ROUTE 7? 

A THERE IS NO PROJECT AT THIS TIME FOR 

IMPROVEMENTS JO ROUTE 7 IN THIS AREA. 

Q AS ENVISIONED OR AS SHOWN ON THESE PARTICULAR 

PLANS~ 15 THAT CORRECT? 

A THAT'S CORRECT. 

MR. LAWSON: THE COURT'S INDULGENCE FOR A MOMENT. 

ONE FURTHER QUESTION. 

BY MR. LAWSON: 

Q DID YOU SUPPLY THE FINANCIAL DATA TO MACK DOWNS? 

A YES. 

MR. LAWSON: THAT'S ALL THE QUESTIONS I HAVE. 

MS. ANDERSON: NO CROSS, YOUR HONOR. 

THE COURT: OKAY. DO YOU WANT MR. PHILLIPS 
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I WILL PROCEED AT THIS TIME. I MAY QUALIFY HIH FURTHER AT 

A LATER TIME. 

THEREUPON 1 

N. MC KENZIE DOWNS
1 

A WITNESS, WAS CALLED FOR EXAMINATION BY COUNSEL FOR THE 

COI-1PLAINANTS 1 AND, HAVING BEEN PREVIOUSLY DULY SHORN, WAS 

EXAMINED AND TESTIFIED AS FOLLOWS: 

DIRECT EXAMINATION 

BY MR. LAWSON: 

Q SIR, WOULD YOU STATE YOUR FULL NAME, PLEASE
1 

AND 

ADDRESS? 

A N. MC KENZIE DOWNS. I LIVE AT 3625 CORNEL ROAD 

IN THE CITY OF FAIRFAX., AND MY OFFICE IS AT 4015 CHAIN 

BRIDGE ROAD, CITY OF FAIRFAX. 

Q MR. DOWNS, AT MY REQUEST, HAVE YOU PREPARED AN 

EVALUATION OF LAND THAT IS BEING REQUIRED FOR DEDICATION 

IN THE CUPP CASE, PARTICULARLY AS SHOWN IN THESE EXHIBITS
1 

COMPLAINANT'S EXHIBIT NO. 1 AND COMPLAINANT'S EXHIBIT NO. 2 

AND NO. 3 AS PREPARED BY WALTER PHILLIPS' OFFICE? 

MS. ANDERSON: PLEASE NOTE MY CONTINUING OBJECTION 

YOUR HONOR7 

THE COURT: OKAY. 

THE HlTNEs·s: YES, AT YOUR REQUEST, I DID EXAMINE 

'C''.:-E'-0 J.IAI"'I ST~EET. SUITt 319 
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THE PROPERTYj AND., BY t·~EANS OF WHAT MIGHT BE TERf"\ED uTHE 

HARKET DATA APPROACH"., DID ASCERTAIN THE VALUE OF THE LAND 

IN QUESTION AND ALSO THE VALUE OF THE IMPROVEMENTS ANu THE 

IMPACT IN VALUE ON THIS PROPERTY BY THIS PROPOSED 

DEVELOPMENT. 

BY MR. LA\'iSON: 

Q ALL RIGHT., SIR. NOW., WOULD YOU TELL US VERY 

BRIEFLY WHAT YOU TOOK INTO CONSIDERATION IN ORDER TO PREPARE 

YOURSELF IN ORDER TO MAKE THESE EVALUATIONS? 

A WELL, BASICALLY., YOUR HONOR., FROM THE STANDPOINT 

OF ESTABLISHING THE LAND VALUE, I EXAMINED SALES IN THE 

GENERAL AREA TO DETERMINE JUST WHAT THE VALUES WERE. BASED 

ON THAT RESEARCH, I ARRIVED AT A VALUE OF ABOUT $1.25 PER 

SQUARE FOOT ON THE LAND. 

THERE IS ABOUT 20,474 SQUARE FEET WITHIN THIS 

AREA UNDER CONSIDERATIONj THEREFORE, IT WOULD HAVE A VALUE 

OF ABOUT $25.,592. NOW, INCLUDED WITHIN THIS TAKE; SINCE 

THIS IS AN ACTIVE AREA THAT IS ACTIVELY BEING UTILIZEDIN.THE 

PRESENCE OF A NURSERY BUSINESS., THERE ARE TWO LARGE., BRICK 

GATEPOSTS WHICH DO LEND VALUE TO THE PROPERTY FROM AN 

AESTHETIC STANDPOINT. THEY ARE KEPT 

Q I SHOW YOU COMPLAINANT'S EXHIBIT 4A. DOES THAT 

SHOW THOSE PARTICULAR IMPROVEMENTS? 

•O~f\CI MAl"' ST~EET. SUITE 319 
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A PLAINTIFF'S EXHIBIT 4A~ YOUR HONOR., DOES SHOW THE 

ENTRANCE; AND THERE ARE TWO GATEPOSTS THAT YOU CAN SEE KEPT 

AT THIS LOCATION. THERE IS ALSO A AND YOU CAN SEE IN 

THE PICTURE~ YOUR HONOR -- AN IRON GATE -- A DOUBLE IRON 

GATE -- HINGED FROM EACH OF THE POSTS. 

IN ADDITION TO THAT~ THERE IS A SUBSTANTIAL AMOUNT 

OF PERMANENT SHRUBBERY. THIS IS NOT SOMETHING THAT'S ON 

THE EXHIBIT THERE TO BE SOLD., YOUR HONOR. THIS IS A 

LANDSCAPING THAT IS AESTHETICALLY DESIRABLE FOR THE 

OPERATION. 

IN ADDITION TO THAT., THERE IS ONE LARGE., FREE-

STANDING SIGN AT THIS LOCATION. THERE'S ALSO ANOTHER FREE-

STANDING SIGN OVER AT THIS LOCATION ON THE RIGHT SIDE OF 

THE PHOTOGRAPH. 

INCLUDED WITHIN THIS AREA ALSO IS THE DRIVEWAY 

ENTRANCE., THE PARKING AREA~ WHICH WOULD BE DISPLACED., AND 

A PORTION OF ONE LATH HOUSE WOULD ALSO BE WITHIN THIS AREA. 

THIS ALL HAS VALUE. CERTAIN DISPLAY BEDS WHICH ARE LOCATED 

THERE WOULD HAVE TO BE RELOCATED. 

t 
! 

SO, THE ACTUAL REQUIREMENT HAS A VERY SUBSTANTIAL! 

IMPACT ON THE VALUE OF THIS PROPERTY; AND., OF COURSE, THE _ 

ACT~L COST OF PUTTING IN THESE ROAD IMPROVEMENTS AS SUCH., 

HAS ALSO A VERY SIGNIFICANT IMPACT IN THE VALUE. 
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SO, IN MY ESTIMATION, THE VALUE OF THE LA~D 

COUpLED WITH THE IMPROVEMENTS HAVE A TOTAL VALUE OF ABOUT 

$30,392. THIS IS LAND AND IMPROVEMENTS WITHIN THAT AREA; 

AND, WITH RESPECT TO THE VALUE OF THE IMPROVEMENTS, I FELT 

THAT CERTAIN OF THEM COULD BE RELOCATED. SO, IT'S ACTUALLY 

A COST OF RELOCATION AS OPPOSED TO AN ACTUAL COMPENSATION 

FOR THE PARTICULAR SIGN OR THE BED THEMSELVES HHICH \tJOULD 

HAVE TO BE RELOCATED. 

IN ADDITION TO THAT, RELYING ON THE ESTIMATE OF 

MR. PHILLIPS AS TO COST. IF THE ULTIMATE SECTION WERE 

CONSTRUCTED, OF $101,070,. THAT.,· COUPLED WITH THE $30,392 

WOULD MEAN COST OR AN IMPACT ON VALUE OF $131,500. 

IF THE RIGHT-TURN LANE ONLY HAS PUT IN, THEN WE 

WOULD HAVE A TOTAL OF $41 1 564 FOR THAT; AND THAT, COUPLED 

WITH THE VALUE Of LAND AND IMPROVEMENTS AND/OR MOVE OF 

THESE IMPROVEMENTS WOULD AMOUNT TO $71,956 OR ABOUT $72,000. 

NOW, BASICALLY, WHAT THIS AMOUNTS TO, EVEN IF THE 

APPRAISER DISREGARDS. THE VALUE OF THE L.L..~D, THE COST OF 

PUTTING IN THESE IMPROVEMENTS AND RELOCATING THE IMPROVE-

MENTS THAT ARE ACTUALLY IN PLACE -- THE LATH HOUSE, 

ET CETERA-- WOULD MEAN THAT THERE IS AN OBLIGATION THERE 

WHICH WOULD TAKE A TRENENDOUS INCREASE AND l~PROVEMENT IN 

THE NET OPERATION IN ORDER TO CURTAIL THAT. 
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ASSUMING -- AND THIS WOULD BE EXTREMELY 

REASONABLE -- ASSUMING, SAY, A FIFTEEN-PERCENT INTEREST 

RATE AND A FIFTEEN-YEAR LOAN TO CURTAIL THAT, THAT WOULD 

MEAN THAT YOU'D HAVE ANNUAL PAYMENTS OF $17,i81 PER YEAR 

JUST TO CURTAIL THESE IMPROVEMENTS CHANGE WHICH ARE REQUIREC 

BECAUSE OF THIS INCONTESTABLE EXPANSION, SO TO SPEAK, OF 

THE OPERATION OF THE BUSINESS. 

NOW, THAT WOULD MEAN, IN ORDER TO DO THAT TO 

CURTAIL THAT, THE OPERATION WOULD HAVE TO INCREASE ITS 

NET -- ITS NET -- ABOUT FIFTY-SEVEN PERCENT, WHICH IS 

COMBI::"EIE.LY UNREALISTIC. IT WOULD BE VIRTUALLY IMPOSSIBLE 
/ 

FROM AN APPRAISER'S STANDPOINT TO INCREASE THAT BUSINESS 

BY TI:IAT AMOUNT EVEN IF SUBSTANTIAL IMPROVEMENTS ARE HADE .--· 
/ 

TO THE EXISTING IMPROVEMENTS ONLY. 

THIS ROAD IMPROVEMENT ACTUALLY CONTRIBUTES 

NOTHING THAT WOULD INCREASE HIS REVENUE FROM AN APPRAISAL 

STANDPOINT. 

LOOKING AT FROM THE STANDPOINT OF THE RIGHT-TURN 

LANE ONLY, THAT WOULD AMOUNT TO $46,364. THE ANNUAL 

CURTAILMENT OF THAT OVER A FIFTEEN-YEAR PERIOD AMOUNrs·~TO 

$7,787; AND THAT AMOUNTS TO ABOUT A TWENTY-FIVE PERCENT 

INCREASE IN HIS NET JUST TO CURTAIL THAT EXPENSE. 

SO, THERE IS A VERY S L'B 5 TANTI AL IMPACT ON THE 
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VALUE OF THIS BY THIS REQUIREMENT -- BY THE COUNTY 

REQUIREMENT. 

ACTUALLY, WHAT IT AMOUNTS TO IS THAT THE OPERATOR 

WOULD HAVE TO GIVE UP A PRODUCT LINE, SO TO SPEAK, HE WOULD 

LOSE LAND, HE WOULD LOSE IMPROVEMENTS, HE WOULD HAVE A COST 

OF PUTTING IN THESE IMPROVEMENTS, WHICH WOULD BE REQUIRED 

BY THE COUNTY; AND, IN OTHER WORDS, THE ORDINANCE WOULD 

WORK TO THE OWNER'S DISADVANTAGE; BUT, OVER AND ABOVE THAT, 

THE TEARING DOWN OF A GREENHOUSE AND REPLACING IT WITH A 

SLIGHTLY LARGER GREENHOUSE, THE INCREASE IN THE SIZE OF THE 

LATH HOUSE AND DISPLACEMENT OF ONE WOULD HAVE ABSOLUTELY 

NO ADVERSE EFFECT ON ANY OF THE EXISTING AND POTENTIAL 

HOUSING IN THE IHMEDIATE AREA. IT IS A LOGICAL AND 

REASONABLE EXTENSION OF THIS EXISTING OPERATION. 

SO, FROM AN APPRAISAL STANDPOINT, I WOULD SAY 

THAT THE NURSERY IS COMPATIBLE TO THIS AREA 

MS. ANDERSON: YOUR HONOR, IT'S HARDLY AN 

APPRAISAL STANDPOINT. THIS IS--

THE COURT: SUSTAINED. 

BY MR. LA\\' SON: 

Q WELL, LET ME ASK YOU THIS, MR. DOWNS: WOULD YOU 

ELABORATE A LITTLE FURTHER -- YOU STARTED INTO THIS -- AS 

TO WHETHER OR NOT. -- I THINK IT DOES 1 YOUR HONOR. I THINK 

1(1~£.0 MA.I"'1 SUtECT. SUITE 319 
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AN APPRAISER CAN GIVE AN OPINION AS TO WHETHER OR NOT 1~ 

WOULD HAVE ANY ADVERSE EFFECT ON THE .. NEIGHBORING PROPERTY. 

THE COURT: ALL RIGHT. WHY DON'T YOU ASK.HIM IT 

THAT WAY. 

MR. LAWSON: ALL RIGHT. 

BY MR. LAWSON: 

Q CAN YOU ANSWER THAT QUESTION -- THE NEIGHBORHOOD 

AND THE AREA -- WOULD IT HAVE ANY ADVERSE IMPACT ON THE 

NEIGHBORING PROPERTIES? 

IT MIGHT BE HELPFUL IF YOU WERE TO SHOW HIS HONOR 

WHAT IS INVOLVED IN THE AREA1 WHAT THE AREA IS LIKE, AS 

A BACKGROUND FOR THAT. 

A WELL, TO ANSWER THE QUESTION 1 IT WOULD NOT HAVE 

AN ADVERSE IMPACT. I WOULD SHOW TO YOUR HONOR A COMPILATION~ 

SO TO SPEAK, OF TWO SECTION SHEETS OF FAIRFAX COUNTY 

SHOWING THE ZONING IN THE AREA. 

PARCEL 19 AT THIS POINT, WHICH IS OUTLINED IN 

YELLOW, IS THE SUBJECT PROPERTY. JUST TO THE WEST OF THIS 

IS TOWN & COUNTRY DAYSCHOOL. THE OLD ANDREW'S CHAPEL 

SCHOOL -- ELEMENTARY SCHOOL -- IS LOCATED ON PARCEL 60; BUT 

THIS IS USED BY LYONS CONSTRUCTION COMPANY. HE HAS AN 

OFFICE, VERY HEAVY EQUIPMENT IN THERE, THINGS OF THIS 

NATURE. HAZELTON LABORATORIES IS LOCATED AT THIS POINT. 

IO!>E-0 1\'AIN SU~EET. SUITE 319 
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I ANDREW'S CHAPEL CEMETARY IS HERE. OLD ANDREW'S CHAPEL 

2 METHODIST CHURCH IS THE LOCATION WHICH IS USED BY ANOTHER 

3 DENOMINATION. THE NEW ANDREW METHODIST CHURCH IS AT THIS 

4 LOCATION. THE BETHEL BAPTIST CHURCH AT THIS LOCATION. 

5 SO, ALONG THIS SECTION~ OF ROUTE 7 THERE 

6 UNQUESTIONABLY IS A SUBSTANTIAL AMOUNT OF SINGLE-FAM1LY
1 

1 RESIDENTIAL HOUSING; BUT ALSO OTHER TYPES OF USES WHICH ARE 

8 ALMOST TANTAMOUNT TO BEING COMMERCIAL IN NATURE. SO, THIS--

9 MS. ANDERSON: YOUR HONOR, I BELIEVE THIS GOES 

10 BEYOND AN ARPRAlSAL STANDPOINT. 

11 MR. LAWSON: I THINK IT'S A BASIS 

12 THE COURT: J~LL OVERRULE IT. GO AHEAD. 

13 BY MR. LAWSON: 

14 Q GO AHEAD. 

15 A THIS DEVELOPMENT THAT I HAVE MENTIONED HAS NOT, 

16 IN ANY WAY 1 STOPPED OR SLOWED THE SUBDIVISION AND DEVELOP-

17 MENT FOR SINGLE-FAMILY RESIDENTIAL HOUSING. IN OTHER 

18 WORDS, IMMEDIATELY ADJACENT TO THE SUBJECT PROPERTY TO THE 

19 SOUTHEAST IS A SUBDIVISION. HERE'S ONE DIRECTLY ACROSS FROM 

20 LYONS CONSTRUCTION WHICH HAS BEEN THERE FOR YEARS, AND THIS 

21 SUBDIVISION HERE HAS RECENTLY COME INTO BEING. ALL OF THIS 

22 DEVELOPMENT HAS TAKEN PLACE, AND I CAN FIND NO ADVERSE 

23 · ·EFFECT IN THE fi&ARKET BY A NURSERY ON SINGLE FAMILY 
1 

1('!!:-f.O MAl'~: STQEE":'. SUITE 319 
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RESIDENTIAL DEVELOPMENT. AN EXAMINATION OF SALES WOULD 

2 INDICATE THAT THEY FOLLOW THE SAME UPWARD TREND IN VALUE 

3 AS PROPERTIES WHICH ARE ISOLATED FROM SUCH USES. ----4 AS A MATTER OF FACT~ THIS REALLY SATISFIES THE 

5 DEMAND IN AN AREA WHERE THERE IS GROWTH TO WHERE THE 

----· 
6 PROPERTY OWNER GOES OUT AND DOES A SUBSTANTIAL AMOUNT OF 
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HIS OWN LANDSCAPING. 

SO~ IT DOES PROVIDE A GOOD OUTLET; AND THE 

CONTEMPLATED IMPROVEMENTS TO THIS USE; THAT IS~ THE NEW 

LATH HOUSE, THE NEW GREENHOUSE~ AND SO FORTH~ WOULD ACTUALLY 

UPGRADE THE IMPROVEMENTS THAT NOW EXIST AND ACTUALLY 

BROADEN THE TAX BASE. 

SO~ ACTUALLY~ I THINK THAT THE CONTE tJ,PLATED. 

IMPROVEMENTS IMPROVE IT RATHER THAN ACTUALLY DO ANYTHING _____ ........ -- .. 

TO DOWNGRADE IT; AND THE REQUIREHENT OF A DECELERATION LANE 

AND SERVICE ROAD AT THIS LOCATION HAS NO HELPFUL ASPECT TO 

THE.SUBJECT PROPERTY ALSO. 

MR. 

INTO EVIDENCE. 

THE 

THE 

THE 

MS. 

H":'"Eov 11.141N S~~EET ·sv•TE 319 

r.a.IR~'Alt VIRGINIA 22:::130 

LAWSON: YOUR HONOR~ I 1 D LIKE TO OFFER THIS 

COURT: \tJHAT EXHIBIT? 

CLERK: 38. 

COURT: 38. ANY OBJECTION? 

ANDERSON: I HAVEN'T SEEN IT, YOUR HONOR. 
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1 MR. LAWSON: IT'S THE COUNTY TAX MAP -- ZONING 

2 MAP. 

3 MS. ANDERSON: YOUR HONOR, THERE ARE A LOT OF 

4 ADDITIONS TO THIS TAX MAP HERE. I DON'T KNOW WHAT HE MEANS 

5 BY "LYONS CONSTRUCTION" AND --

6 MR. LAWSON: THESE ARE THINGS THAT HE ALREADY 

7 EXPLAINED TO THE COURT. 

8 
MS. ANDERSON: I STILL DON'T KNOW WHAT "LYONS 

9 CONSTRUCTION" MEANS, WHETHER IT'S A --

10 MR. LAWSON: LET ME ASK HIM. 

11 BY MR. LAWSON: 

12 Q MR. DO\'.'NS, SHE'S ASKING WHAT SOME OF THESESTERMS 

13 ARE. MAYBE YOU'D BETTER EXPLAIN THAT. 

14 A WELL, I 

15 THE COURT: MAYBE YOU COULD STAND SO THAT 

16 MS. ANDERSON CAN SEE. YOU MAY BE ABLE TO SEE BETTER IF 

17 YOU GOT CLOSER. GO AHEAD. 

18 THE WITNESS: I'VE WRITTEN IN AT THE TOP OF THE 

19 SHEET IN RED "TOWN & COUNTRY DAYSCHOOL". NOW, THIS IS THE 

20 TOWN & COUNTRY DAYSCHOOL THAT IS JUST OFF THIS SHEET. IT'S 

21 ACTUALLY ON THE SECOND SHEET, 19.1. I DIDN'T PUT THAT 

U SHEET TOGETHER BECAUSE IT WOULD BE TOO CUMBERSOME TO HANDLE; 

23 BUT IT' 'IS. LOCATED THERE -- ONLY TO GIVE THE COURT SOME 
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INDICATION OF THE TYPE DEVELOPMENT WHICH EXISTS ALONG THIS 

PARTi AND PARCEL 60 1 : WHICH IS ON SECTION SHEET 19-4, I'VE 

WRITTEN "LYONS CONSTRUCTION". THIS IS THE SITE OF THE OLD 

ST. ANDREW'S -- I DIDN'T MEAN THAT -- ANDREW'S CHAPEL 

ELEMENTARY SCHOOL WHICH HAS BEEN USED FOR YEARS BY THE 

LYONS CONSTRUCTION COMPANY AS AN OFFICE. HEAVY EQUIPMENT, 

LARGE TRUCKS, AND ALL, NOT ONLY PARK THERE, THEY OPERATE 

THE BUSINESS OUT OF THIS FACILITY; AND I MERELY PUT THAT IN 

FOR MY OWN INFORMATION AND FOR THE COURT'S INFORt~TION TO 

INDICATE WHAT EXISTED ON THAT PARCEL. 

HAZELTON LABORATORIES, FOR INSTANCE, THAT'S 

PRINTED IN ON THE COUNTY SHEET. IT IS THERE. THIS IS TRUE 

OF ANDREW'S CHAPEL CEMETARY, ANDREW'S CHAPEL-- THE OLD 

METHODIST CHURCH AS WELL AS THE NEW ONE, ANDALs·o·THE . .BAPTIST 

C~URCH:·. THOSE ARE UNDERLINED JUST TO INDICATE TO THE 

COURT AND FOR MY INFORMATION WHAT EXISTS ON THIS ROUTE. 

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS, YOUR 

HONOR. 

THE COURT: ANY OBJECTION TO THE EXHIBIT? 

MS. ANDERSON: NO, YOUR HONOR. 

THE COURT: IT'S ADMITTED. 38. 

(THE DOCUMENT HERETOFORE REFERRED 

TO WAS MARKED COMPLAINANT'S EXHIBIT 
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NO. 38 FOR IDENTIFICATION AND WAS 

RECEIVED IN EVIDENCE.) 

MR. LAWSON: THAT'S ALL THE QUESTIONS I HAVE, 

YOUR HONOR. 

THE COURT: CROSS? 

CROSS EXAMINATION 

BY MS. ANDERSON: 

Q MR. DOWNS, DID YOU TAKE INTO CONSIDERATION THE 

APPRAISED VALUE OF THE PROPERTY FOR PURPOSES OF THE· REAL 

ESTATE.APPRAISAL? 

A WELL 1 I E XAH I NED I T; AN 0 I HAVE I T • I ' L L B E G LAD 

TO GIVE IT TO THE COURT FOR WHATEVER VALUE THIS ADOS TO 

THIS, IF YOU WANT ME TO; BUT 

Q YES, IF YOU WOULD, PLEASE? 

A YES, THE PRESENT ASSESSMENTS FOR TAX PURPOSES ON 

THE LAND, YOUR HONOR; AND THERE ARE 6.72 ACRES IN THE 

TRACT. THE LAND IS PRESENTLY VALUED AT $70,570, WHEREAS 

THE IMPROVEMENTS ARE VALUED AT $101
1

710. NOW, THESE 

IMPROVEMENTS, YOUR HONOR, IN ADDITION TO THE GREENHOUSE, 

THE LATH HOUSE, THINGS OF THAT NATURE, ALSO INCLUDE A ONE-

STORY, BRICK DWELLING WITH A FULL BASEMENT, WHICH IS AN 

EXTREMELY NICE DWELLING; AND IT MEASURES 60 X 32 PLUS; THE 

SCREEN PORCH, 12 X 16; AND THE ATTACHED GARAGE, 24 X 38. 
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S0 1 THOSE THAT IMPROVEMENT VALUE DOES IMPROVE 

THAT DWELLING WHICH IS SUBSTANTIAL:TN NATURE AND IN VERY 

GOOD CONDITION. 

Q YOU STATED THAT YOU HAD EXAMINED OTHER NURSERIES 

AND SAW NO ADVERSE IMPACT ON THE SURROUNDING NEIGHBORHOOD. 

DID YOU SPECIFICALLY EXAMINE THE NURSERY KNOWN 

AS MEADOW'S FARM AT 4808 BACKLICK ROAD? 

A NO, I DID NOT EXAMINE MEADOW'S FARM ON BACKLICK 

ROAD. 

Q AND DID YOU HAVE AN OPPORTUNITY TO EXAMINE 

BETTY'S AZALEA RANCH ON ROUTE 29/211? 

A YES, I'M VERY FAMILIAR WITH IT BECAUSE I BOUGHT 

AZALEAS THERE. 

Q DID YOU EXAMINE THAT IN THE CONTEXT OF ADVERSE 

IMPACTS ON OTHER PROPERTIES AROUND IT? 

A WELL, I DON'T THINK IT WOULD CERTAINLY HAVE AN 

ADVERSE EFFECT ON IT. AS FAR AS EXAMINING SALES OF 

PROPERTIES IMMEDIATELY ADJACENT TO IT, NO, I DID NOT. 

Q WHAT IS THE -- AS A GENERAL RULE, WHAT IS THE 

IMPACT OF NON-CONFORMING COMMERCIAL USE ON SURROUNDING 

RESIDENTIAL GROWTH OR USES? 

A I WOULD SAY NORMALLY IT WOULD HAVE LITTLE OR NO 

MEASURABLE IMPACT WHATSOEVER. THE ORDINANCE IN FAIRFAX 

IC\~f-0 r.•AI"' !-TAEET SUITE 319 
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COUNTY IS SO STRONG THAT IT PROTECTS THE DEVELOPMENT OF 

ADJACENT PROPERTIES; AND, PARTICULARLY, IN USES LIKE A 

NURSERYWHER~.YOU HAVE FLOWERY THINGs·, TREES, AND'THINGS OF THIS 

NATURE, THEY DO NOT HAVE TO BE LOCATED IN A CO~MERCIAL AREA 

IN MY ESTIMATION. 

OVER THE YEARS, IT HAS BEEN FOUND THAT PROJECTS 

LIKE THIS DO NOT, IN ANY WAY, STOP GROWTH. AS A ~ATTER OF 

FACT 1 ·1 T' S AN ASSET TO THE COMMUNITY. 

Q WELL, LET ME TAKE YOUR ATTENTION OFF OF NURSERIES 

AND, SAY, LIKE THE GASOLINE STATION THAT HAS BEEN ON THE 

STREET FOR MANY, MANY YEARS, DOES THAT HAVE AN ADVERSE 

EFFECT 

MR. LAWSON: I WOULD OBJECT. IT OBVIOUSLY HAS 

NOTHING TO DO WITH THE CASE WE'RE TRYING TODAY. 

THE COURT: I UNDERSTAND; BUT THIS IS CROSS 

EXAMINATION; AND l~.LL!...OVERRULE THE OBJECTION. 

THE WITNESS: WELL, I CAN THINK OF ONLY TWO 

SERVICE STATIONS THAT PROBABLY MIGHT FIT IN THAT CATEGORY; 

ONE BEING OVER IN THE LANGLEY AREA WHERE THERE WAS NO 

COMMERCIAL ZONING; AND I HAVE KNOWN THAT PARTICULAR SERVICE 

STATION SINCE I WAS A SMALL BOY, WHICH, OF COURSE, IS BACK 

ALMOST SIXTY.YEARS THAT HAS BEEN THERE; AND DEVELOPMENT IN 

THAT AREA AND CERTAINLY THE QUALITY OF DEVELOPHENT IN THE 

1Cl!:>60 t.,•.=.t"' S":'~EET SUITE 31st 
~='AII'II'A.JC. \'IQGI,.IA. 22030 

L & L REPORTING SERVICE 
CE,.TIFIEO \'Ef;9ATtt.o RE PQflT£1~5 

1.36 
703 591·1414 



-460;LJN 
,...... 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.,..., 
23 

78 

LANGLEY AREA HAS CERTAINLY NOT BEEN ADVERSELY AFFECTED BY 

THAT STATION. 1 THINK THAT THERE ARE SITUATIONS WHERE 

COMMERCIAL DEVELOPMENT COULD IMPACT A RESIDENTIAL 

NEIGHBORHOOD IF IT IS NOT PROPERLY ORIENTED; BUT I WOULD 

POINT T0 1 OUT ON 123 NEAR THE FAIRFAX COUNTRY CLUB
1 

A 

STATION AT THE CORNER OF 123 AND-- I'VE FORGOTTEN THE NAME 

OF THE ROAD --

MS. ANDERSON: ZION DRIVE? 

THE WITNESS: -- ZION DRIVE. 

THE COURT: IS THAT THE EXXON STATION? 

THE WITNESS: YES, SIR; AND THE BOARD
1 

IN ITS 

WISDOM, SAW FIT TO ACTUALLY ALLOW THAT STATION TO BE 

EXPANDED; AND IT HAS BEEN LANDSCAPED, A WALL PUT IN
1 

THINGS OF THIS NATURE. IT HAS CERTAINLY NOT 1NTERFEREDWITH 

DEVELOPMENT IN THAT AREA; AND, AS A MATTER OF FACT, I JUST 

EXAMINED A PIECE OF PROPERTY ACROSS THE ROAD FROM IT THAT 

IS PROPOSED FOR DEVELOPMENT; AND THE SALES PRICE OF THAT 

LAND IS ON THE BASIS OF $12,500 PER RAW UNIT WHICH COMPARES 

FAVORABLY WITH OTHER LAND IN THAT IMMEDIATE AREA WHICH IS 

NOT UNDER THE IMPACT OF SUCH A SERVICE STATION. 

S0 1 I'D HAVE TO SAY THAT SERVICE STATIONS, IF 

ANYTHING, YES, COULD IMPACT A RESIDENTIAL NEIGHBORHOOD, BUT, 

IN FAIRFAX COUNTY, IF THE DEVELOPMENT IS PROPERLY ORIENTED 

10~60 ,_...,,r.; ~rq~El. SUITE 319 
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AND THE THING IS PROPERLY SCREENED AND SO FORTH, SINGLE-

FAMILY RESIDENTIAL DEVELOPMENT CANNOT ONLY EXIST; BUT IT 

WILL FOLLOW THE SAME UPWARD TREND IN VALUE AS PROPERTIES 

WHICH ARE ISOLATED FROM SUCH A BUSINESS. 

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS. 

THE COURT: ANY FURTHER QUESTIONS? 

MR. LAWSON: NO, YOUR HONOR. MR. DOWNS HAY BE 

EXCUSED. 

THE COURT: ANY OBJECTION, MS. ANDERSON? 

HS. ANDERSON: N0 1 SIR. 

THE COURT: YOU'RE FREE TO G0 1 SIR. 

THE WITNESS: THANK YOU. 

MR. LAWSON: THAT'S OUR CASE 1 YOUR HONOR. 

THE COURT: OKAY I THE COMPLAINANT RESTS. 

MS. ANDERSON: YOUR HONOR1 I'D LIKE TO JUST ENTER 

SOHE THINGS IN THE RECORD WHICH I BELIEVE HAVE ALREADY BEEN 

STIPLATED TO. FIRST Of ALL, THE ZONING ORDINANCE THAT HAS 

BEEN PASSED AND --

THE COURT: THAT'S NO. 1 -- DEFENDANT'S NO. 1. 

THAT.'S IN. 

MS. ANDERSON: SECOND OF ALL 1 THIS IS A 

COMPILATION OF FOUR FAIRFAX COUNTY ZONING MAPS Of THE 

SUBJECT PROPERTY. MAY I OUTLINE THE SUBJECT PROPERTY FOR 

10~(~ Y41-., STf-iEET. SUITE 319 
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PHILIP G. YATES 

48 

1 THE COURT: IT'S ADMITTED. 

2 (THE DOCUMENT HERETOFORE REFERRED 

3 TO WAS MARKED DEFENDANT'S EXHIBIT 

NO. 17 FOR IDENTIFICATION AND WAS 

5 RECEIVED IN EVIDENCE.) 

6 BY MS. ANDERSON: 

7 Q I'D ASK YOU TO IDENTIFY DEFENDANT'S NO. 18. 

8 A YES, THIS IS A COPY OF THE AMENDMENT AS ADOPTED 

9 BY THE BOARD~--

10 MR. LAWSON: THIS IS ALREADY IN EVIDENCE, YOU 

11 KNOW. 

12 THE WITNESS: . AND AS PRESENTED BY THE CLERK TO 

13 THE BOARD. THE AMENDMENT BEING ADOPTED ON -- HAVING BEEN 

14 ADOPTED ON OCTOBER 22, 1979. 

15 THE COURT: THE SAME AS COMPLAINANT'S EXHIBIT NO. 

16 11? 

17 MS. ANDERSON: IT'S THE SAME AS 11, YOUR HONOR. 

18 I'M SORRY. I WON'T CLUTTER THE RECORD THEN. 

19 BY MS. ANDERSON: 

20 Q MR. YATES 1 WHY ARE PLANT NURSERIES ALLOWED IN 

21 RESIDENTIAL ZONES AT ALL? 

22 

23 

.c A 
PLAN~ NURSERIES, LIKE OTHER USES, COULD WELL BE 

AND CAN WELL BE COHPATIBLE IN RESIDENTIAL DISTRICTS. MANY 

10560 MAl~ S":'Qt;ET. SUITE 319 
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HAVE CHARACTERISTICS WHICH 1 AGAIN 1 COULD BE VERY COMPATIBLE 

WITH ADJACENT RESIDENTIAL USES. THEY DO REQUIRE
1 

GENERALLY 

SPEAKING-- PLANT NURSERIES, AS WE GENERALLY.KNOW THEM, DO 

REQUIRE CONSIDERABLE LAND AREA FOR STORING OF ·sTOCK; 

DISPLAY.OF STOCK OU!DOORS; AND 1 BECAUSE OF THIS REQUIREMENT 

-- LAND AREA REQUIREMENT -- AND THE ECONOMICS OF THE 

INDUSTRY 1 IF YOU WILL, l.T.WOULD BE·SOHEWHAT UNREALISTIC -IN. MY 

EYES TO FORCE THEM ENTIRELY WITHIN.'THE COMf'J~ERCIAL AND 
I 

INDUSTRIAL-ZONED DISTRICTS. 

I THINK IT'S IN RECOGNITION OF THE NEED OF THE 
~--

. INDUSTRY AND THE PARTICULAR CHARACTERISTICS OF THE USE 

ITSELF, IF IT SUGGESTS THAT IT CAN WELL BE AN APPROPRIATE 

USE IN CERTAIN LOCATIONS AND PROPERLY REGULATED IN 

RESIDENTIAL DISTRICTS. 

Q WHAT'S THE PURPOSE OF THE SPECIAL EXCEPTION? 

A THE SPECIAL EXCEPTION REALLY IS DESIGNED ~o-

ADDRESS USES SUCH AS THIS, SUCH AS PLANT NURSERIES, USES 

WHICH HAVE CHARACTERISTICS WHICH MIGHT BE A LitTLE MORE 

INTENSIVE IN NATURE THAN OTHER SIMILAR TYPE USES. 

RATHER THAN CREATE SEPARATE ZONING DISTRICTS OR 

RESTRICT SUCH USES TO LESS RESTRICTIVE DISTRICTS SUCH AS 

THEcCOMMERCIAL AND INDUSTRIAL, WE HAVE EMPLOYED THE SPECIAL 

EXCEPTION AS WELL AS THE SPECIAL PERMIT APPLICATION TO·::-··~· 

10~60 ,_.A.IN STREET. SUITE 31~ 
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ALLOW ... SVCH USES TO LOCATE IN LESS INTENSE DISTRICTS, 
. . ·-· --- ....... --·_.,-

RES~.PENTJAL .DI.ST.RI.CJ~, IF YOU WILL, WITH PROPER SAFEGUARDS; , 

AND, IN A CASE-BY-CASE BASIS, TO INSURE COMPATIBILITY WITH 

RESIDENTIAL COMPLIANCE.· 

ABSENT TH~ SPECIAL EXCEPTION, WE WOULD HAVE NO 

RECOURSE OTHER THAN -- SUCH AS THE SUBJECT PLANT NURSERIES 

-- TO FORCE THEM INTO COMMERCIAL AND INDUSTRIAL DISTRICTS, 

WHICH, AGAIN, IN MY MIND, IT'S UNREALISTIC, IMPRACTICAL, 

AND UNREASONABLE. 

Q WHY DOES MR. CUPP NEED A SPECIAL EXCEPTION? 

A UNDER THE PROVISIONS OF SECTION 15-101 OF THE 

ZONING ORDINANCE, PARAGRAPH 2 STATES TH~T, IN ESSENCE, ANY 

USE THAT'S OUT THERE.AND GOT THERE AS A PERMITTED USE OR A 

USE BY RIGHT IN YEARS GONE BY CAN CONTINUE; AND IT'S NOW 

NOT ALLOWED BY RIGHT IN A GIVEN ZONING DISTRICT. IT'S ONLY 

ALLOWED BY SPECIAL PERMIT OR SPECIAL EXCEPTION. THAT USE 

CAN CONTINUE TO EXIST. IT SHALL NOT BE DEEMED NON-CONFORMING; 

HOWEVER, IF IT WAS TO EXPAND OR INCREASE IN SCOPE OR 

ACTIVITY OR BUILDING BULK -- AND I THINK THE WORDS ARE 

"REPLACEMENT" OR "ENLARGEMENT" -- THAT IT SHALL BE SUBJECT 

TO THE STANDARDS lN. THE APPLICATION OF A SPECIAL EXCEPTION. 

SO, AGAIN, IT'S THE PROVISIONS OF 15-101, 

PARAGRAPH 2, WHICH SUGGESTED THAT MR. CUPP, IN HIS DESIRE TO 

1(1~60 r..oAtN STREET. SUITE 319 
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MR. LAWSON: YES, SIR. 

THIS IS A COPY, YOUR HONOR, OF WALTER PHILLIPS OR 

LEE PHILLIPS, I SHOULD SAY, RESUME. 

THE COt..!I~T: JUST SIT Ar~YhHERE YOU CAN, MR. YATES, 

THE BEST YOU CAN. I'M SORRY WE'RE IN THIS COURTROOM. 

GO AHEAD. 

MS. AN~ERSON: YOUR HONOR, JUST TO CLEAN UP THE 

~ECORD, I NOTICE ON DEFEND.~NT'·s EXHIBIT NO.6 \,'E'RE t-~ISSING 

TWO PAGES; AND I JUST \~.t..NT TO It~SERT THE ADDITIO~~AL PAG:S. 

THE COURT: WHY DON'T YOU GIVE THAT TO THE CLERK. 

THAT GOES WITH DEFEN~ANT'S EXHIBIT 6; IS 7HAT CORR~CT? 

MS. h~DERSON: YES, UH-HUH. I 9ELIEVE 7HAT'S THE 

1959 ZONING CRDINANCE. 

THE COURT: ARE WE· READY? 

MS. A~DERSON: YES, SIR. 

THE COURT: OKAY. GO AHEAD, SIR. 

MR. LAWSON: ALL RIGHT. 

CROSS EXP.l-~INAT!ON 

BY HR. LAh'SC:-.J: 

Q SIR, LET ~E a~GIN BY SHOWING YOU A COPY OF THE 

ST~FF REPORT IN THIS PA~TICUL~R CASE lHAT'S SEEN ~~RKED ~NO 

HAS BEEN RECEI\'~D .A.S CC::·~PLt..I:~t..f\T'S EXHIBIT NO. 6; At\0 I'M 

SURE, OF CC·t:~SE 1 T:-!.L.T 'rOU LOC~~E~ /...T TI-!AT 0!-.! !·~.!..I~Y OCC.L.SIC~~Si 

·~~for V~l ... S-:'I'ILt·. ~l.•liE 3'9 
.,.qr'""' ,•QG•"'I·a:;-.::;c 
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6 

IS THAT CORRECT? 

2 A THAT'S CORRECT. 

3 Q AND THERE ARE A SERIES OF LETTERS THAT WERE 

4 ATTACHED TO THE STAFF REPORT AND I ASSUME THEY ARE ALL· 

5 ATTACHED THERETO AND MADE A ?~RT OF THE RECC~D; IS THAT 

6 CORRECT? 

7 A THAT'S CORRECT. 

8 Q NOW, YOU WERE OBVIOUSLY INVOLV~D IN THE 

9 PREPARATION OF THIS PARTICULAR APPLICATION, I HOULD ASSUHE; 

10 IS THAT CORRECT? 

11 A THAT'S CORRECT. 

12 Q AND BOB DAVIS ~AS THE PARTICULAR STAFF ~AN THAT 

~ WAS ASSIGNED TO THIS CASE; IS THAT RIGHT? 

14 A HE WAS THE COORDINATOR OF THIS PARTICULAR CASE, 

15 THAT'S CORF~ECT. 

16 Q OKAY, AND IT'S HIS RESPONSIBILITY, HHEN YOU SAY 

17 "THE COORDINATOR", TO ?UT TOGETHER, I TAKE IT, THE STAFF 

18 REPORT A~D TO HANDLE CORRESPONDENCE WITH THE APPLICANT 

19 AND/OR HIS ATTO~~EY OR ~HOEVER; ISN'T THAT CORRECT? 

20 A THAT'S CORR=:CT. 

21 Q ,;~o, AGAIN, THIS IS .ALL DONE Ut~CE.R YOUR SUPE"VISIO ~ 

~ A~O CONlROL; IS THAT -- WOULD THAT EE COR~!CT? 

23 A THAT IS C.:RRECT. 

•C·!~~ "'"'''• s·r.EE'I' !>~.>'"£ 3151 
l'.&.,c;l'a• \•.:.~.·.·a :.:c30 

L a L RE PC RT•".:G ~E l=l\'tCE 
etc;• "•L:" \'tl:.f:"'' •.• c:1 a.c-a·;·.:.s 

143 
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1 Q ALL RIGHT~ SIR. WOULD HE PERIODICALLY CHECK WITH 

2 YOU AS TO A PARTICULAR APPLICATION? h'OULO THAT SE A STAN-

3 DARD PRACTICE OR PROCEDURE --

A YES, IT IS. 

s Q FOR ALL THE STAFF PEOPLE? AND ~AS THAT DONE IN 

6 THIS PARTICULAR INSTANCE? 

7 A YES, IT'S MY RECOLLECTION THAT 803 AND I HAD 

8 SEVERAL CONVERSATIONS WITH REFERENCE TO THE PARTICULARS OF 

9 THIS APPLICATION. 

10 Q I WOULD ASSUME 1 WOULDN'T IT BE FAIR TO SAY, THAT 

11 THAT WAS PARTICULARLY DONE IN THIS C~SE 5ECAUSE THIS CASE 

12 IS SOf·~!:h'HAT .CC:lNTROVERSJAL AND SE!NG THE FIKST SE L'NDER THE 

~ NEW AMENDMENT; ISN'T THAT CORRECT? 

14 A THAT'S CO~RECT. 

15 Q I BELIEVE THAT THIS OTHER CASE DIDN'T ACTUALLY 

16 C0l·1E IN UNTIL LATER, DID IT? 

17 A IT WAS SUBSEQUENTLY FILED. 

18 Q NOW, LOOK AT THE DOCU~~NTS THERE THAT ARE 

19 ATTACHED 1 PART I CUL.A.RLY SEGI Nl..Jl NG \o/1 TH THE DECEt·~BER 6 LETTER 

20 \\HlCH! ~:?..C~TE TO MR. : .. ~~VIS. ~0 YOU H/-.VE THAi LETiER.? 

21 

23 

A IT DOES NOT S~EM TO BE IN HERE. CORRESFO~DENCE 

Q 1 HAD ASKED THAT ALL OF T~~SE DOCV~EN1S SE MADE --

IC!-!0:· \•AI' ~TC.Et:"'!' S','I~E J~9 

I'.:Otr:CA' \tC:~·-.•4 ~2:30 

---·---·-----··· 
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1 OR LETTER, RATHER -- BE MADE PART OF THE -- WELL, LET ME 

2 ASK YOU THIS: I ASSUME THAT IT HAS THE ORIGI~AL LETTER OF 

3 JUSTIFICATION WHICH IS DATED SEPTEMBER THE 4TH, 1979? 

4 THAT WOULD BE A PhRT OF THE BOARD -- SHOULD BE A PART OF 

5 THE ACTUAL APPLICATION ITSELF? 

6 A I DO HAVE THAT. 

7 Q OKAY; AND SUSSEQUENT, YOU DON'T, YOU SAY, HAVE 

8 A LETTER. OF MARCH THE 6TH, 19 79? 

9 A MARCH THE 6TH? 

10 Q I'M SORRY. I SAID MARCH THE 6TH-- DECEMBER THE 

11 6TH? YOU DON'T HAVE THAT? 

12 A NO, I COULD NOT FIND THAT. 

13 Q OKAY. LET ME SHOW YOU A COPY OF A LETTER -- I 

14 SUPPOSE I SETTER HAVE THIS ~,ARK ED FOR I DE NT IF 1 CAT I ON, 

15 COt·~? LA! NANT 1 S EXHIBIT 

16 THE C LE RK : 3 9 • 

17 MR. LAWSON: 39. 

18 YOUR HONOR, WE HAD AGREED EARLIER THAT ALL 

19 CORRESPON,ENCE WOULD BE A PART OF THE RECCR.D. I DON 1 T KNOW 

20 h'H Y I T 1 S NOT I N iH ERE • I T S ~ 0 Lt L 0 B E • 

21 

22 

23 

THIS IS A LETTER-- DO YOU HAY~ A COPY OF THIS? 

1-\S. ANDERSON: f~~, 1 C:O~ 1 T SEL I :vE I DO. YEAH, 

I'VE SEEN THAT ONE. 

t~~(.:l o,•.r,,._ !-~C.t t'f. ~ ... ITE :!1st 
ct. C,C'.C.' \" ... ~ ......... &2t"30 

---. --- -------------- . --·---·· ----------
... ··--··-·--~-.-· 
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9 

MR. LAWSON: I HOULO LIKE TO M.!..KE THIS A PART OF 

THE RECORD, lF WE MIGHT INTRODUCE THAT, YOUR HONOR? 

THE COURT: ANY 09JECTION, MS. ANDERSON? 

MS. ANDERSON: NO, YOUR HONOR. 

THE CC~RT: OKAY. 

(THE DOCUMENT HERETOFORE REFERRED 

TO WAS f'I~.RKED PLAINTIFF'S EXHIBIT 

NO. 39 FOR !DENTIFICATICN AND ~AS 

RECEIVED IN EVIDENCE.) 

S Y MR. L.!.i·:S ON: 

Q lNDICA~EO lN THERE IN THAT PARTICULAR LETTER IS 

THAT WE OBJECTED i 0 THE DEDICATION .t..NO THE RC:AO lt-'.?ROVEl·~ENTS; 

ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

NOW., I SHO\i YOU WELL, LET ME WITHDRAW THAT. 

LOOK AT THE LETTER OF JANUARY 41 1980, FROM 

ROBERT DAVIS AD~RESSED TO ME. 

A I HAVE IT. 

Q YOU DO HAVE THAT LETTER? 

A UH-~UH. 

Q OKAY. SOS D.!.VIS I!~DIC.A.TES IN TH:::RE TH.t....T iHIS 

!~EW' At-'.EN~l·1ENT \-:OULD PROHiBIT THE ShLE OF RETAIL 11::HS NOT 

SPECIFlCto.LLY CESIGt\,~.TED SCLELY TO l·~AINTAlN A~~C P;\ESERVE T:-fE 

~-~f'C "'"'"' lPI:itEt S~IT!; 311 
~t..;.:.r.\, \"•QGt•.i•A ~2:30 

. - ------·-··-·- ----- -------
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LIFE AND HE~LTH OF NURSERY STOCK, SUCH AS GARDEN TOOLS, 

HOSES, POTTERY, STATUES, AND BIRDBATHS; ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q AND H E A L S 0 STATES I N 1 HERE; At.J D I Q U 0 T E 
1 

11
5 U8 SEQLIENT TO THE FL.!.NNI NG COt·~HI S S I ON HEARING \'.'HERE THE 

STAFF f'.ECCM!·~ENDED ,A.PPROVAL, t~R. CUPP ·INFOR~~ED ~1E THAT TH::SE 

ITE~·.s \O:ERE CURRENTLY BEING SOLD ON SITE. UNLESS THESE 

ITEHS ARE RE!·':OVED FROH THE SITE AS SALES lTEt~S, IHE STAFF 

WILL HAVE TO RECOMMEND A DENIAL PENDING SPECIAL EXCEPTION 

APPLICATION TO THE SOARD OF SUPEK.V!SORS"; JSN 1 T THAT 

CORRECT? 

A THAT'S A CORRECT STATEMENT, YES. 

Q SO, IN OTHER WORDS, IT WAS THE POSITION OF THE 

STAFF AT THAT TIME THAT, EVEN BEFORE THIS MATTE~ WAS TO BE 

HEARD BY THE SOARD OF SUPERVISORS, THAT MR. CUPP WOULD HAVE 

TO, YOU MIGHT SAY, SORT OF IN PRE.FARATlON ·OF HAVING THIS 

SE hPPRCVED, BRING HIMSELF INTO CO~~FORHANCE \\'ITH THE NEW 

A THAT WAS THE STATEM~NT AS PRESENTED
1 

5UT ITtS MY 

RECOLLECT I ON THAT THAT \·,!AS LATER ClhRI F I ED. 

Q RIGHT. WE'LL GET TO THAT, SUT THAT'S THE ?CSITICN 

OF THE STAFF AT THAT TI~~~ IS IT NOT? 

A Y~S. I '7HU.:K ~·:HAT HE IS ?~:C~.!.SLY Tf...Y!"~G TO SAY 

I :·• ~C· '1.'~1"'1 5~ O!; E'r !h!ITE 319 
J .r.•c.e.r.11. \' Q(ooO,:! .. :!C'CJO 
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WAS FINAL APPR.OVAL OF THE SPECIAL EXCEPTION 'tlOULD 

NECESSITATE THE REMOVAL OR THE NONSALE OF THESE ITEMS. 

Q WELL, WE'LL GET TO THAT. SO, ON JA~-JUARY THE lOTH, 

DO YOU HAVE MY LETTER TO cOB DAVIS? 

A THAT'S CORRECT. 

Q At~D, IN THAT LETTER, DI 0 I OBJECT TO THAT 

POSITION; AND AGAIN REITERATE OUR OBJECTION TO THE ROAD 

lM?~OVEMENTS; ISN 1 T THAT CC~RECT? 

A THAT'S CO~RECT. 

Q At~D \-iE ALS 0 TAKE THE POS IiI ON THAT ~~y CL 1 ENT HAS 

THE RIGHT TO CONTINUE THE SALE OF PRODUCTS THAT \'t'ERE IN 

SALE OR BEING SOLD AT THAT TlME; ISN'T THAT CORRECT? 

A THAT'S THE POSITION YOU PRESENTED IN THAT LETTER, 

SIR. 

Q OKAY, SIR. NOW, IN RESPONSE TO THAT, BOS DAVIS 

·wROTE TO ME ON JANUARY THE 23RO, 1980; ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q AND THAT'S IN THE RECCRD? 

A THAT'S COP.~ECT. 

Q ALL RIGHT~ SIR; AND HE STATES 7HERE AS YOU J~ST 

EARLIER STATED~ HE 5ACKS OFF OF THE POSITION THAT ~E HAD 

TO 2RING O~RSELVES INTO CO~FCR~hNCE FRIOR TO THE hE~RING; 

BUT, THAT SUSSE.Ql!E.NT, Or{CE THE ;..PPL!ChTlC~ 'nOL!LD BE APF'ROV::~~ 

•·:~!-: 0,'4'' !t•=>-:;ET. S.~.TE 3'9 
G..:.•QC'A• \t~G' a :"<L'~30 
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THEN HE WOULD HAVE TO CEASE THE SALE OF HAN-MADE PRODUCTS; 

ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q SO, IN OTHER WORDS, THEN THAT ~AS THE POSITION OF 

THE COUNTY STAFF THEN THAT, IF AND WHEN THIS APPLICATION 

WERE TO BE APPROVED, THEN WOLF TRAP ~URSE~Y WOULD HAVE TO 

CEASE THE SALE OF MAN-~ADE P~ODUCTS; ISN'T THAT CO~RECT? 

A THAT IS CORRECT. THERE IS ~0 WAY THAT WE COULD 

RECOMMEND TO THE SOARD OR THE SOARD CCULD ADOPT, IN ~~ 

JUDG:-1~NT, A SPECIAL EXCEPTION FOR THIS USE THAT \·:AS NOT IN 

CONFOR~ANCE WITH THE PRCVISIONS IN THE THEN CURRENT ZONING 

ORDINANCE. 

Q ALL R!GHT, SIR. I WOULD ASSUME THEN A~E YOU 

TELLING US THAT IT IS CURRENTLY THE POSITION THEN OF THE 

COUNTY THAT ONCE THIS hPPLICATION WERE APPROVED, THEN THE 

APPLICANT \'IOULD THEN HAVE TO BRING HI~~SELF INTO COMPLIA.~CE 

WITH THE OCTOBER 10 Ar-1Et~:>!·1ENT; ISN'T THAT CORKECT? 

A THAT 1 S CORRECT. OCTOBER 22 I S~LlEVE IT WAS. 

Q WHAT DID I SAY? THE 10? 

A 10. 

Q I SEG YOUR PARDON. AGAIN, t WRClE TO MR. DAVIS 

ON J.t..NUARY THE 29TH, 01·o I :.:OT? 

A YES. 

l('~f·C MAl'\: s~REE•. SVIT£ 31SI 
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Q AND THAT'S ALSO A PART OF THE RECORD? 

A YES, IT IS. 

Q AND, IN THE SECOND PARAGRAPH, PARTICULARLY, I 

STATED THAT IT WAS MY CLIENT'S FOSITICN WE OSJ~CTED TO THE 

STAFF'S INTER?r\ETATIOt~ OF THE CRDH~ANCE t..ND AS TO THE 

CONDITIONS OF THE SPECIAL EXCEPTION? 

A YES, YOU DID. 

Q AND CITES LEGAL ARGUMENTS IN THERE; IS THAT 

COR.R::CT? 

A THAT'S CORRECT. 

Q OKAY 1 AND I ALSO 02JECTED TO THE ROAD I t-'.F R.OVEMENTS? 

A THAT'S CORRECT. 

Q AND PARTICULARLY THE SECOND PARAGR~PH OR REALLY 

THE FIRST FULL PARAG~APH OF PAGE 2. WOULD YOU READ 7HAT 

PARAGRAPH TO THE COURT? 

. A. "IT HAS BEEN THE POSITION OF HY CLIENT AND 

CONTINUES TO BE HIS POSITION THAT HE SEEKS THE SPECIAL 

EXCEPTION (WITHOUT THE CO~DITICNS AND LEGAL INTER?RETATION 

GIVEN TO IT BY THE STAFF) ONLY AS A METHOD OF EXHAUSTING 

HIS ADMINIS7RATIVE ~EMEDIES FOR IT IS MR. CU?P'S POSITION 

THAT HE HAS THE RIGHT TO ~?PLY FOR ~NO SEEK APPROVAL OF A 

BUILDING P~RMIT T~ CONSTRUCT THE !~?ROVE~ENTS AS SHOWN ON 

THE DEVELOPt~ENT PLAN ASS U!·~I '\G,. OF COURSE, THAT .!.FFL I CAS LE 

·~!-~C' '·'41'11 srqtE'!" S\.ITE 311~ 
ll'.;.,ql'41l \"IO.GI,I.r, &2030 
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REQUIREMENTS OF THE BUILDING CODE ARE MET WITH PRIOR SOARD 

APPROVAL; AND THAT HE HAS A VESTED RIGHT TO CONTINUE HIS 

BUS I t~ESS AND TO ACCOM~iODATE ITS NOR HAL., NATUR.A. L G RO\\TH." 

Q . SO., 't·uu l!~DERSTOOD1 DID YOU NOT 1 AT THAT Tit-1E 

THAT IT \\'AS THE A?PLICANT'S POSITION THAT HE REALLY DIDN 1 T 

EVEN HAVE TO BRING HIMSELF UNDER THIS C~DIN~NCE; AND IT WAS 

QUITE CLEAR ALL ALONG THAT WE CONTESTED THE LEGAL ?OSITION 

THAT THE COUNTY \\'AS ASSU~~ING UNDER THIS ORDIN.A.N.:E; IS THAT 

NOT CORRECT? 

A THAT IS CORRECT. 

Q YOU DIDN'T HAVE ANY DOUBTS IN YOUR MIND WHAT THE 

POSITION OF MR. CUPP WAS ASSUMING THAT IN THIS CASE., DID 

YOU? 

A NO., WE DEFINITELY RECOGNIZED THAT HIS POSITION 

~AS CONTRA~Y TO THAT OF OURS. 

Q AND WOULDN'T IT BE FAIR TO CHARACTERIZE THAT IT 

\'lAS CERTAINLY THE POS I Tl ON OF THE COUNTY THAT THIS ORDI NANC 

WAS CONSTITUTIONAL AND VALID AND ALSO THAT IT WAS AFPLIChBLE 

TO HR. CUPP'S BUSU~ESS? THERE \-.'ASN'T ANY Qt.:ESTICN IN THE 

COUNTY'S MIND; ISN'T THAT CORRECT? 

MS. At~DE?.SO~: r~R. YATES C/. ... "i O~LY S?::AK ON HIS 
, 

B~HALF, NOT ON BEHALF OF 7HE COUNTY. 

THE COURT: SUST~l~::o. 

IC!·~-= ~ •• , !'~'i!£T. su•Tt 31SJ 
c&,oc..:.._ \ ... ~., ... -~030 

L & L J:EFOJ:;TJI\IG SS: R\'ICE 
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MR. LAWSON: WELL, YOUR HONOR 1 I THINK THE COUNTY 

CAN ONLY OBVIOUSLY SPEAK THROUGH ITS AGENTS. 

THE COURT: IN HIS POSITION AS ZONING ADMINISTRATOR. 

HR.. LA'JlSON: OKAY. 

8 Y HR. LA"''SON: 

Q AND, IT IS YOUR FOSITION AS ZONING AD!·HNISTR.ATOR 

AND THE ONE \\HO IS IN CHARGE OF THE DF..AFTiNG OF CRDIN.!.NCES 

AS WELL AS ENFORCING THE ORDINA~.JCES, hND PARTICULARLY IN 

CHARGE OF THE PREPARATION OF THIS PARTICULAR ~PPLICATJON 

AND MAKING THE PRESENTATION TO -- NOT YOU PERSOt~ALLY 1 SUT 

BEING IN CHARGE OF THE PRESENTATION -- TO THE 20ARD OF 

SUPERVISORS, IT WAS AL~AYS, AND I ASSUME STILL IS, YOUR 

POSITION THAT THE ORDINANCE WhS VALID AND CONSTITUTIONAL; 

IS THAT CORRECT? 

A MOST CERTAINLY. 

Q AND YOU HAD HAD NO INDICATION FROM THE BOARD OR 

ANYONE ELSE IN THE COUNTY THAT A CONTRARY POSITION WAS 

GOING TO BE TAKEN, DID YOU? 

A THAT A CCNTR.ARY THAT SOMESOOY ELSE --

Q THAT A CONTRARY POSITIQ~ WAS TO BE TAKEN? 

A NO, I DID NOT, SIR. 

Q ALL RIGHT, SIR; AND THAT ~JULD EQUALLY 5E TRUE OF 

THE ROAD IX?RCVEM~~TS THAT ~ERE SOUGHT EY THE COUNTY IN 7HIS 

I: !-60 toil AI"' ST l:o!: ET. S.:•TE 3 ~~~ 
~41Q~411 Vi&ol~l .... tlo 42030 

L 8. L F\EPORTI""G SERVICE 
CtR••~'•f1.'52"''•' ~E'PC<i1'!:"5 



. 0-461 i LJN 16 

PARTICULAR INSThNCE -- THAT THEY ~ERE VALID AND THAT, 

2 LEG.A.LLY 1 THAT THE COUNTY COLILO MAKE A DEVELOPER ~·..A.KE THESE 

3 IMPROVEMENTS; ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

5 Q ALL RIGHT, SIR. NOW, THIS PARTICULAR CASE WAS 

6 FlRST SC~EDULED IN FESRUARY OF 1980i ISN'T THAT CORRECT; 

7 AND THEN SUBSEQUENTLY DEFERRED FOR CiNE MONTH UNTIL HARCH 

8 THE lOTH? 

9 A THAT'S HY R:COLLECTION. 

10 Q AND THAT DEFERRhL WAS MADE AT THE REQUEST OF 

11 SU?ERVISOR FALCK; ISN'T THAT RIGHT? 

12 A I DON'T REALLY RECALL. 

13 Q ALL RIGHT, SIR. DO YOU RECALL A LEiTER THAT I 

14 \~ROTE TO YOU ON FESR.UARY 14, '80? IT 1 S IN THE PACKAGE. IT 

15 SHOULD BE. IF IT' S NOT 1 1 'L L GIVE YOU A COPY. 

16 A NO, I SEEM TO RUN OUT IN JANUARY. 

17 

18 

19 

20 

21 

22 

23 

MR. LAWSON: MARK THIS FOR IDENTIFICATION. 

THE WITNESS: I'M SORRY. I DO HAVE IT. 

BY MR. LA\•!SON: 

Q YOU DO? 

A UH-HUH. 

. Q FESRUARY THE 14TH, MY LETTER ADORESS~D TO YOU? 

A THAT'S CORRECT. 

1-:.'':~~· • ••• ,,.. STIO£ET 5\.fiTt 31~ 

r.1o &.c .r.' \•:r.Gtro•4 c ZC 30 
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Q SO THAT OBVIOUSLY WOULD HAVE BEEN DU~ING THE 

?ERIOO OF TIME THAT THE CASE \\'AS DEFERRED BY THE SOARD; 

ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q AND YOU AND I HAD TALKED ABOUT THIS, HAD WE NOT, 

ASOUT THE POSS JBILITY OF AN At·~::NCt·~ENT TO THE ·oRDINANCE? 

A YES, WE HAD. 

Q IN THIS PARTICULAR LETTER OF FES~UARY THE 14TH, 

I PROPOSED AN AMEN~kENT TO THE ORDI~ANCE ~HICH IS THE 

POSITION OF MR. CUP? THAT THIS WOULD T~KE ChRE OF HIS 

PARTICULAR SITUATION; ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q AND I TAKE IT, IT WAS YOUR POSITION THAT THIS 

WAS NOT AN AMENDMENT THAT YOU WERE WILLING TO RECOMMEND TO 

THE SOARD OF SUPERVISORS? 

A THAT'S CORRECT, BASED UPON CONSULTATION WITH THE 

COUNTY ATTO~NEY'S OFFICE. 

Q ALL R-IGHT, SIK; AND, SO, THIS ATTE,..,.?T TO .l-.!·',~~~D 

THlS P.t.RTICULAR .!..FPLICATION -- OR, EXCUSE ME, TO t..~·~:NO TH: 

OF\DI NANCE -- TO TAKE CARE OF THIS PAP..T I C IJLJ...R S 1 TL'AT I ON
1 

iHt-.1 

APPLICATION W.L.S RE\'OKED THEN; ISN'T THAT CORRECT? 

A THAT'S co;;:RECT. · 

Q tLL RIGHT. NOW, TU~~ING ?~RTlCUL~RLY TO -- CH, 

IC!"-.~ .,.,_,~,; 5-":'C.Fr,.':' S•J•lE 319 

~loOQJ:&a , \••RGI .. I.I. 22030 
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18 

LET ME MAKE SURE THAT MR. CUPP'S LETTER OF FE9RUARY THE 

4TH, 1980, IS ALSO IN THAT PACKAGE. 

A IT IS. 

Q I'M SUKE THAT'S PART OF IT. 

A IT IS. 

Q OKAY, FINE. NOW, IT \·lAS THE RECC~!-~E.NOATION OF 

THE STAFF, IS IT, IN THIS ?ARTICULAR CASE, THAT THE 

APPLICATION BE AP?ROVED; ISN'T THAT CORRECT? 

A THAT 1 S CORRECT 1 AS LCNG AS IT FULLY COt~FORt···ED 

WITH THE CURRENT PROVISIONS OF THE ZO"llNG ORDINANCE. 

Q AND JUST TO l~AKE THAT -- THAT ~OSODY HAS ANY 

AMBIGUITY IN THEIR MIND ABOUT THAT, THAT ONCE THIS THING 

WAS APPLIED -- I ~EAN ONCE THE SE WAS GRANTED -- THEN, OF 

COURS~ THE ORDINANCE WOULD HAVE BEEN APPLIED; ISN'T THAT 

CORRECT, AFTER? 

A THAT'S CORRECT. 

Q OKAY. NOW, APPARENTLY, YOUR STA~F, UNDER YOUR 

DIRECTION AND SUPERVISION HAD NO PR03LEM WITH. THE LOC~TION 

OF THE RET AI L/CON~~ERCI AL NURSERY AT THIS PART! CULAR SPOT, I 

TAKE IT; ISN'T THAi CORRECT, BEC.t..USE YOU HAD RE.CG!·~!·iEf~DEO 

FAVORABLE ACTION ON THIS? 

A YOU SAY A RET AI L/CCt··~t·~ERCI AL t~L'RSERY. WE DID H.~VE 

?R03LEMS WITH THE FULL R:A'·~GE OF CCt-~··~ERCIAL t..CTIVIilES AS 

''"~fo: .. ~41'1. S':'REET. S~ITE 3 1 9 
c .r..qc 4 • VoiOG 1"'11A 4!2030 
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HAD TAKEN PLACE HERETOFORE; SUT AN EXPANSION OF A TRUE 

PLANT NURSERY 1 NO, WE DID NOT HAVE ANY PROBLEMS \~1 TH THAT. 

Q WELL, YOU Kt~EW THAT 1 AT THE TIME OF THE 

A?PLI CATION, ~lHAT TYPE OF AN OPERATION f·~R. CUPP -- WOLF 

TRAP NURSERY 1 INC., --~:AS ENGAGED IN; ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q AND YOU KNEW THIS \·:AS A RETAIL OPERATION, A NURSEt:.Y; 

ISN'T THAT CORR~CT? 

A THAT'S CORRECT. 

Q 1 MEAN1 CSVIOUSLY, HE WAS IN THE SUSIN~SS TO MAKE 

MONEY AS I WOULD ASSUME ALL NURSERIES A~E ENGAGED IN; ISN'T 

THAT CORRECT? 

A THAT'S CORRECT. 

Q OKAY, SIR; AND THE STAFF APPARENTLY DID NOT HAVE 

ANY PROBLEMS WITH THE LOCATION OF THIS PARTICULAR FACILITY 

AT THAT SPOT, DID lT? 

A NO, IT DID NOT. 

Q YOU HADN'T HAD ANY TROUBLE WITH THIS PhRT!CULAR 

USE AT THAT SPOT FOR EIGHT PLUS YEARS? 

~5. t..~H>E~SON: YOUR HO~~CR, THAT'S I~RELEV.~.NT. 

THE COURT: SUSTAINED. 

MR. LAWSON: OKAY, NO ~ECO~D OF COMPLAINTS, 7HAT'S 

FINE. 

tO~ fl(.' '""'"" STf.i£ 1!1 SUitE l '9 
C:looDrAlll. \'lll<~r•,•a 22030 
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BY MR. LAWSON: 

Q NOW, YOU HAVE PREVIOUSLY TESTIFIED, PHIL, I 

BELIEVE, THAT YOU RECOGNIZE THE ECONOMIC REALITIES, I THINK 

WERE YOUR W~RDS, OF LOCATING A NURSERY IN A RESIDENTIAL 

AREA; ISN'T THAT CORRECT? YOU ~ECOGNIZED 7HAT THAT'S WHE~E 

THEY HAD TO BE FROM AN ECCNOHIC STANDPOINT? 

A A TRUE PLANT NURSE~Y THAT DOES REQUIRE ADEQUATE 

G-ROUNDS FOR THE GRO\o/I NG .L.ND CULT I VAT! NG OF ITS C RO?S 
1 

YES, 

THOSE NEED A LARGE At-~OUNT OF LAND AREA; AND THUS, 

CONSEQUENTLY, IS AND COULD BE A??RCPRIATE IN THE 

RESIDENTIAL DISTRICT. 

Q AND YOU WOULD CERTAINLY RECOGNIZE THAT THAT TYPE 

OF FACILITY F~OM THE ECONCMIC REALITIES WOULD NOT FIT IN A 

C AREA; ISN'T THAT CORRECT, LAND THAT WAS' ZONED FOR 

CO}~MER C I AL USES? 

A I WOULDN'T SAY IT NECESSARILY WOULDN'T FIT. WE 

DO HAVE SEVERAL NURSERIES IN THE COUNTY IN COMMERCIAL 

DISTRICTS. 

Q \-!ELL, ~·,osT OF THOSE WERE THERE PRIOR TO THE ZONit\~~ 

ISNtT THAT CORRECT? 

A I DON'T KNOW ~:HICH CA:·~E FIRST QUilE FR.l·.t.:KLY. 

Q CK.!.Y. 

A TH::"E t..RE SE\'~RAL IN ~.Y ~INO THAi IT IS \'ERY. 

''='~e'O II.U•I"- STqEET SI.:ITE 319 
r.:,.c,ca.ll \'IO:.GI ... I.&. c::e30 
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CO:~CEIVASLE THAT THE ZOt..:lNG CAME SU3SEQUENT TO, BUT THEN 

THE REVERSE WOULD ALSO BE TRUE. 

Q ALL RIGHT, SIR; BUT YOU CERTAINLY -- YOU 

CERTAINLY DO RECOGNIZE BECAUSE OF THE COST A~D rr.E PRICE 

OF LAND AND THAT A NURSERY'S GOT TO HAVE A FAIR ht·~OUNT OF 

LAND-- I BELIEVE THE ORDIN.t.NCE CALLS FOR AT LEAST ONE ACRE 

UNDER THE CU~RENT ORDINANCEi ISN'T THAT COR~ECT? 

A THAT'S CORRECT. 

Q AS A MATTER OF FACT, THE STAFF EVEN TOYED WITH THE 

IDEA OF MAKING THAT A MI~IMUM OF FIVE ACRES, ISN'T THAT 

CORRECT'? 

A THAT'S CORRECT. 

Q AND, OBVIOUSLY, WITH THE COST OF COF .. V.ERCI.A.L LAND., 

THAT WOULD CERTAINLY SE A VERY 1~1PORTANT FACTOR IN THE 

LOCATION OF A NURSERY; ISN 1 T THAT CORRECT? 

A THAT'S CORRECT. 

Q ALL RIGHT, SIR. NOW, YOU -- THROUGHOUT YOUR 

TESTI~ONY, AS WELL AS THE DEPOSITION WHICH I TOOK SACK IN 

JUNE OF THIS YEAR, YOU TALK ABOUT THE CO:·U~:RCIALI ZATION AND 

YOU 1ALK ABOUT T~E COMMERCIAL FLAVOR AND THE ~XP~~SION 

THEREOF AS B~ING A "PR09LEM11
1 QUOTE, UNQUOTE, A~SOCIATED 

\~ITH THE SALE OF ~..!.t~-:·1 •. ~.DE PRC,DUCTS v:ITH THE RETAIL NURSERY; 

ISN'T THAT CORRECT? 

'O'fot' ,.,.,, s•r;!:!":" SUIT£ 319 
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THE PROBLEM? 

A THE SALE OF MAN-MADE PRODUCTS 1 YES, IS DEFINITELY 

A STRCNG COM?O~ENT OF THAT PROBLEM. 

Q BUT \\HEN YOU SAY "THAT PROSLEI-1" 1 I',.., TALKING .L.BOUl 

THE EXPANSION OF THE COMMERtiALlZATION JS THE WAY YOU 

WOULD CHARACTERIZE THE PROBLEM; ISN'T THAT RIGHT? 

A I' l-1 SORRY. I DON'T UNDEKS Tht~D THE QUEST I ON. 

Q WELL, HAVEN'T YOU TESTIFIED ON BOTH OCCASIONS 

THAT IT'S THE COI·'.~·~ERCIALIZATION AND THE CO~·~:·~ERCIAL 

EXPA~~SION THAT IS ONE OF THE PRCl3LEMS IN THE CRDINA'JCE? 

A THAT'S CO~RECT. 

Q OKAY. THAT WAS ONE OF THE OSJECTlVES THAT YOU 

WERE TRYING TO GET A 'HANDLE ON OR \~HAT EVER? 

A MOST DEFINITELY, YES. 

Q OKAY, FINE. NOW1 YOU CERTAINLY RECOGNIZE IN THE 

SALE OF PLANTS THAT EACH TRANSACTION INVOLVES A COP.~1ERCIAL 

TRANSACTIONi ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q ALL RIGHT, SIR; AND, IN THE CASE OF MR. CUPP, HE 

HAS PREVIOUSLY TESTIFIED THAT HE viOULD HA\'E AS ~.!.t~Y AS 

10,000 ITEMS OF STOCK ON HAND AT A PA~TICULAR TIME. YOU 

WOULD RECOGNIZE THAT EACH 9NE OF THOSE TRh~SACTICNS IS A 

COI1.~ ... E:RCIAL TR.!..~·~S.l-.CTION; IS THAT ~~OT CCR.RECT? 

':'~~\ YAt"' S':'~~ET S~"TE 31g 
JlotA~Ait \tPGt ... l4 :2Cl0 
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A THAT'S CORRECT. 

Q SO, YOU'RE TALKING ABOUT A TOTAL OF 10,000 

CO~~ERCIAL T~ANSACTIONS OVER A PARTICULAR PERIOD OF TIME; 

ISN'T THAT CORRECT? 

A THAT'S CO~RECT. 

Q ALL RIGHT; AND, AS LONG AS IT'S A SALE OF A LIVING 

PLANT, YOU DON 1 T HAVE ANY F?.OSLEM WlTH THAT, DO YOU? 

A NO, I DO NOT. 

Q EVEN THOUGH IT HAP?ENS TO BE A CO~~ERCIAL 

TRANSACTION? 

A THAT'S CORRECT. 

Q NOW, IF HE WERE TO SELL ONE SINGLE SIRDSATH DURING 

THAT SA~E PERIOD OF TIHE, YOU WOULD HAVE A PROBLEM WITH THAT 

PARTICULAR C0~1HERCIAL TRANSACTIONj IS THAT W!-\AT YOU'RE 

TELLING US? 

A YES. 

Q ALL RIGHT, SIR. SO, REALLY, WHAT YOU'RE TELLING 

us· IS THAT IT ISN'T THE FACT OF THE CC!·~!·~~?.CJ.~.L FL.\VOR, IF 

YOU WILL, OF THE TRANSACTION? IT'S THE PARTICULAR ITEM 

BEING SOLO THAT YOU HAVE A PROSLEM WITH; ISN'T THAT A FAIR 

STATEt·~ENT? 

A PARTIALLY, YEhH; euT A PART OF THE CO~~ERCIAL 

FLAVOR AS WELL IS JUST 7H~ SHEER VIEW OR THE SHE~R PRESENCE 

IC'~fl(' YAI ... !>•C.!:ET ~UIT£ 310 
~J. CCI:All, VoiOr~o-..:A 0::2030 
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1 OF BIRDBATHS, FOUNTAINS, RAILROAD TIES, AND WHAT HAVE YOU, 

2 GIVE A VERY HEAVY AND STRONG COHNERCIAL APPEARANCE TO A 

3 
PIECE OF PROPERTY THAT TREES, BUSHES, SHRUBS, DO NOT; AND 

4 IT'S PART OF THAT IMAGE, lF YOU WILL, THAT IS OF CONCERN 

5 AND REFLECTS ON THE COMMERCIAL NATURE OF THE USE. 

6 Q I UND:RSTAND THAT'S YOUR JL1DGMENT1 A~D t UNDER-

7 STAND THAT'S THE OSJECTIVE; BUT, WHAT YOU'RE T!LLING US IS 

8 
THAT 10 1 000 CO~~t-1::RCIAL SALES ~~~VOLV!NG --OR CO:·'J·~ERCIAL 

9 
TRANSACTIONS -- Il~VOLVING iHE SALE OF ?L~NTS 1 EVEN 100

1
000 

10 TRANSACTIONS I~VOt:VING' THE' SALE OF PLA._NTS
1 

PHILOSOPHICALLY 

11 OR FROM A ZONING STAl~OPOI NT 1 YOU DON 1 T HhVE ANY PROS LEM 

12 WITH THAT? 

13 MS. ANDERSON: YOUR HONOR, I THI t~K WE'VE ALREADY 

14 COVERED THIS MATERIAL. 

15 MR. LAWSON: THIS IS CROSS EXAHINATION. 

16 THE COURT: OKAY. I'LL OVERRULE THE OBJECTION. 

17 BY MR. LAV:SON: 

18 Q JUST .!:J\S\-:ER THE QUESTION. YOU DON'T HAVE ANY 

19 PROBLEM WITH WHATEVER THE VOLUf-#.E OF SALES f'.t4Y BE? 

20 A YEAH, BUT YOU'RE ATTE1·',?Tl NG TO LI Ml T THE \\HOLE 

21 PROBLEM TO JUST THE S.!.LE OF THESE: IT::MS. IT'S THE STORAG~., . 
22 THE DISPLAY., THAT IS hLSO -- H.A.S ALSO-- GOT TO BE T.:..KEN 

23 INTO CONSIDERATION. 

•e~f.C' Ooi!Aa-. STqEE'T Sv•~E 3t9 
C"AtPIOAX. \'IAG•"\i•A =;,.: 30 

···-~·--- -----------

: : 



-46ljLJN 25 

1 Q NO, I WA!~T YOU TO RESPOND TO A P.~RTICULAR QUESTION 

2 THAT I ASKED YOU. YOUR COUNSEL CAN COME BACK AND ASK YOU 

3 OTHER QUESTIONS. 

4 MR. LAv:SON: I DON 1 T THINK, YOUR HC,NOR, THAT THE 

S WlTf\:ESS IS J...NSWERING THE QUESTION THAT HAS BEEN PUT TO HIM. 

6 I THINK I'M ENTITLED TO AN ANSWER. 

7 THE WITNESS: AS F.L.R AS ANY COt·~t-1ERCIAL ShLE OF 

8 L I VE s T 0 CK I N 0 I s I R • 

9 BY MR. LAWSON: 

10 Q OKAY 1 AND \\'HAT YOU HAVE ATTEt·~?TED TO DO IN THIS 

11 PARTICULAR CRDINANCE IS TO SINGLE OUT CERTAIN ITEMS AND TO 

12 SAY THAT, FOR SOt-1E REASON, .. THOSE PARTICULAR SALES ARE SAD 

13 AND THAT YOU 1 RE GOING TO SAN THEM UNDER THIS ORDINANCE; 

14 ISN'T THAT CORRECT? 

IS 

16 

17 

18 

A WE'RE NOT SAYING THAT THEY'RE BAD. WE'RE JUST 

SAYING THEY ARE NOT APPROPRIATELY LOCATED IN THE RESIDENTIAl 

DISTRICT. 

Q WELL, THERE MUST BE SOME REASON WHY YOU'RE GOING 

19 TO BAN THESE PARTICLJLAR SALES? YOU WOULD AGR~E WITH THAT? 

20 A THAT IS CORRECT, AND I'VE TRIED TO ENUNCIATE 

21 THOSE REASONS. 

22 

23 

Q I 'H SOP.i\.Y? 

A At~D I'VE TRI~D 10 ENU~CIATE THOSE ?..::t.SC!~S. 

'':~~, '•''-•~ $TC!EET. !o-.;111; 31g 

'"''"~"''< \ t~G•~tA 42C30 
703·591 -~~·· 
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Q RIGHT; AND YOU WOULD'CERTALNLY NOT TAKE THE 

POSITION, WOULD YOU, THAT YOU HAVE THE ABSOLUTE POWER JUST 

SIMPLY TO BAN THE SALE OF ANY ITEM? 

1'15. A!-.!DER.SON: YOUR HONOR, THAT'S AN ARGUt-1ENiATIVE 

QUESTION. 

THE COURT: SUSTAINED. 

MR. LAWSON: ALL RIGHT. 

BY HR. LAWSON: 

Q NOW 1 LET'S TALK ABOUT SOME OF THESE PARTICULAR 

PRODUCTS THAT WE'VE SEEN THROUGH WITH YOU BEFORE. 

A SHCW-~ND-TELL AGAIN? 

Q YES, SIR. I SHOW YOU COMPLAINANT'S EXHIBIT NO. 

22, WHICH IS A SULB PLANTER. 

A UH-HUH. 

Q NOW, COULD YOU TELL US ~HAT OTHER USES THAT 

PARTICULAR ITEM COULD POSSIBLY HAVE OTHER THAN BEING USED 

TO PLANT SULBS? 

A ~HAT OTHER USES? 

Q YES. 

A I'M NOT ONE HEAVY ON ~~~AGlNATION. NOW, 1 THINK 

THAT WOULD BE ONE OF THE MORE LOGICAL AND ONLY USES FOR 

THAT TOOL. 

Q AS A MATTER OF FACT, THERE ISN'T ANY 07riER USE 

'':~60 , .... , ... S~r.tET. !LJ 1 T£ 319 
CAll'! I" 4. \'t1Q::fl"'l14 ~ ~;: 30 

l a L ~EPORTING SERVICE 
.:t.s:1.r•l:: \!r.f..c.~ ,. a.:~a.~.;~pas 

1.63 
70l·59! .•••• 
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YOU COULD PUT THAT TO, IS THERE? 

MS. ANDERSON: YOUR HONOR, HE JUST STATED THAT HE 

COULDN'T THINK OF ANY OTHERS. 

9 Y HR. LA~'S ON: 

Q IF YOU NEED TIME TO THINK ~SOUT IT, GO AHEAD, IF 

YOU CAN THINK OF ANY OTHER USE YOU COULD PUT THAT TO. 

A I GUESS ONE COULD TAKE IT TO THE BEACH AND BUILD, 

YOU KNOW, SAND CASTLES WITH IT. IT COULD BE USED AS A FORM 

OF A TOY I WOULD IHAG!t~E. 

Q ALL RIGHT, SIR. ANY OTHER USE YOU CAN THINK OF? 

A NO~E AT THE MOMENT. 

Q NOW, ARE YOU ABLE TO TELL US THAT THAT IN ANY WAY 

IS DETRI t·1:NT AL TO THE PUBLIC HE.ALTH? 

A NOT AT ALL. 

Q IT ISN'T? 

A NO. 

Q CAN YOU TELL US ANY WAY THAT IT IS !:>E TR !MENTA-. 

TO THE PUBLIC MORALS? 

A THAT OBJECT ITSELF? 

Q YES, SIR. 

A NO. 

Q AND CAN YOU TELL US ANY ~AY IT IS DETRIMENTAL TO 

THE PUBLIC SAFETY? 

IC'~I'-C' •.•&.•-.; STI:i!;ET !-UITE' 31~ 

'A•IO~"'' • .:.G,•~t4 62C30 
L 6: L RE.PCRTING SERVICE 
~[r.Ttl't!' :' \'EIOti'-1•111! ~l ~"•':'li:"f RS 
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A r~o. 

Q AND HOW ASOUT THE PUBLIC WELFARE? 

A THE OBJECT ITSELF, N0 1 IS NO DETRIMENT TO THE 

P U9 Ll C \~ELF.t..RE. 

Q ALL RIGHTI SIR. AS A ~ATTER OF FACTI MR. YATESI 

THE QUESTION I JUST ASKED YOU 1 THE SAME ANSWER WOULD BE 

A?PLICABLE TO ALL OF IHE I iE~S \·:HI CH WE r~VE INi'RODUCED; IS 

THAT NOT COR~ECT? 

A 7HE OBJECTS THEMSELVES, THAT'S CORRECT; SUT WHERE 

THEY ARE SOLD1 THERE IS A DEFINITE TIE-IN TO THE PUBLIC 

HEAL TH 1 s.~FETY ~ AND \.:ELF ARE r N ~'iY r-u r..:o' s EYE. 

. Q NO\(, PH I L 

A I h'OULD TAKE THAT AS USING THE S.~t-'Z A~\.~LOGY. 

Q JUST ANSWER THE QUESTIONS 1 IF YOU WILL. I HAD 

SHOWED YOU EARLIER -- THIS IS COMPLAINANT'S EXHIBIT NO. 16 

-- A.t~D YOU HAD TEST I FlED THAT THEY \~OULD BE ALLO\'t'ED TO SELL 

THE PLANT BUT THEY \\'OULD NOT 9E ALLOh'ED TO SELL THE POT THAT 

THE ?LANT IS IN; IS THAT NOT CORRECT? 

A THAT'S CORRECT. 

Q OKAY 1 SIR. N0\-.' 1 I SHC\tJ YOU ANOTHER PL.!!..JT --

·c~o;c -.~A., s.·~:~:.£~ :,;., .. '!t 319 
,,. ... ~ ... ,. ,.c..~, . .::. .&.::!'0 

(THE A~TICLE H~RETOFORE REFERRED 

TO ~AS ~A~KEO PLAINTIFF'S EXHIBIT 

t..: 0 • :; !) F 0 R 1 DE: NT I ;:: I C A 11 C ~-.I. ) 

L Er L l:t!:F'C:I=.li~G SE~\ ICE 
C' l J.i ~ t I ( ~- \ f I l· .C.~ •.• &. ~ : 7 :.t • ~ '-'! 
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1 BY HR. LA\~S ON: 

2 Q WHICH IS AN AFRICAN VIOLET IN A PLASTIC 

3 CONTAINER. I THINK THAT'S BEEN MARKED AS NO. 40; ISN'T· 

4 THAT CORRECT? 

5 A THAT'S COr\RECT. 

6 Q NOW, YOU'RE TELLING US IN THE Sh.~1E ANSWER ONE 

7 WOULD BE ALLOWED TO SELL THAT PLANT, WHICH IS THE AFRICAN 

8 VIOLET; BUT HE WOULD NOT 9E ALLOWED TO SELL THE ?OT; ISN'T 

9 THAT CORRECT? 

10 A THAT'S RIGHT, SIR. 

11 Q SO, WHAT YOU'RETELLING US THEN IS THAT, IF HE 

12 WERE TO SELL THAT, HE WOULD HAVE TO TAKE THE PLANT OUT OF 

13 THE POT IN ORDER TO SELL IT; ISN'T THAT CORRECT? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A HE WOULD NOT HAVE TO TAKE IT OUT OF THE POT, NO. 

MOST PLANT NURSERIES OR MANY OF THEM SELL SUCH PRODUCTS IN 

THESE LITTLE PRESSED PAPER OR DISPOSAL-TYPE CONTAINERS 

WHICH WOULD BE MOST AGREEABLE, NO FROSLEM WITH THAT 

'.-:HAT SOEVER. 

Q WELL, THAT 1 S A l,..AN-1--:t-.DE PROOLICT 
1 

IS 1 T NOT? 

A PRESSED PhF'E:R? 

Q YES, SIR. 

A YES. 

Q h'H.L.T' S THE ~I FFERE,~':.E 8ET\·:E:::N Ot-:E C"F PLAST l C .!..~~0 

":' .. f';' •.•a,.,. ~lqEE~ SU11E 31~ 

:.:.,:;rAllt \IIQGIIIilo&o ~2C·30 

-----·------·~--

L & L ~EPOF;TI!-..:G ~E RVICE 
cr:;c:~,~ ·£::, £ c;e"'T,.,. ,:;e~:.:-r;;~~ os 
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1 ONE OF P.l..?ER OTHER THAN WHAT IT'S f-'..4DE OUT OF? 

2 A I GUESS THE Ol~E WOULD BE DISPOSAL HHEREAS, WHEN 

3 
YOU START ALLOWING THE SALE OF PL.A.ST1CS 1 CEP.J..Ml CS, AND 

4 WHAT HAVE YOU, THEN YOU DEFINITELY GET INTO A LARGER DISPLAY 

5 AND CAPABILITY OF THIS TYPE OF PRODUCT WHICH IS NOT, IN OUR 

6 JUDGMENT, APPROPRIATE IN A ReSIDENTIAL DISTRICT. 

7 Q ALL RIGHT, SIR. SO, NCW, WHAT YOU'RE TELLING US 

8 IS THAT HE'S GOT A lOTAL OF 10,000 ITEMS-- LET'S ASSUME HE 

9 HAS THAT IN STOCK; AND LET'S SAY THAT ALL OF THEM 

10 LOCATED IN A PLASTIC CONTAINER LIKE THAT. WHAT YOU'RE 

1l TELLING US THEN IS HE WOULD HAVE TO TAKE IT OUT AND PUT IT 

12 It\TO A PIECE OF ?APER CR SO~~E SOR.T OF PRE~SED ?APER. I THINK 

13 IS WHAT YOU CHARACTERIZED IT AS? 

14 A UH-HUH. 

15 Q IN ORDER TO SELL IT; IS THAT CORRECT? 

. 16 A THAT'S CORRECT. 

17 Q AND IF HE DIDN'T, HOW WOULD HE SELL IT? HE WOULD 

18 HAVE TO TAKE IT GUT A~O PUT IT IN A PIECE OF PAPER; IS THAT 

19 WHAT HE WOULD HAVE TO DO? 

20 

21 

22 

23 

A A CAR.CSC'ARD BOX, YES. !~ANY A TU·~E I'VE GOt~E TO A 

PLANT NURSERY ~.~~D E RCL'GHT MY PRODUCE HO~E 1 N 01 SPClSAL SOXES. 

I DON'T BUY THE CON7AIN~"S AT THE ~URSERY. 

Q BUT IN THlS FARTICVL.t..R H~STA~~C!:, IF hLL OF THE 

'C'~E": ''"'' ST~£~1 SI.•ITE ~·SJ 
~.C.tDC" .. \"1"(;''1;1" :4::J30 

·----------
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PLANTS ARE GROWN IN A PLASTIC CONTAINER, WHAT YOU'RE SAYING 

IS HE'D HAVE TO TAKE IT OUT OF THE PLASTIC CONTAINER AND 

THEN PUT IT INTO A PAPER CONTAINER OR A PIECE OF PAPER OR 

JUST HAND IT TO THE INDIVIDUAL; ISf~'T THAT CORRECT? THAT'S 

WHAT YOU'RE TELLING US? 

A ARE YOU TELLING ME THAT HIS EXISTING STOCK IS IN 

THESE CONTAINERS? 

Q YES, SIR. 

A YES, AS FAR AS EXISTING STOCK, I GUESS WE WOULD 

HAVE, AS FAR AS THE ADMINISTRATION OF THE CR.D!t~ANCE, TO ALLO\' 

HIM TO SELL THIS TYPE OF ITEM IN THIS TYPE OF CONTAINER; 

BUT ANY FUTURE STOCK SHOULD SE ~ORE A??~O?RIATE CCNTAINERS 

THAT ARE DISPOSAL. 

Q OKAY, AND WHAT YOU'RE TELLING US IS YOU TRANSFER 

FROM ONE t-!AN-~ADE ITEM INTO .~NOTHER !-'.At,-HADE ITEM THEN i IS 

THAT CORRECT? 

A THAT'S CORRECT. 

Q ALL RIGHT, SIR. NOW, LET 1 S TAKE A LOOK AT THE 

ORDINANCE. NO. 11 I BELIEVE IS THE NU~SER OF IT. 

SIR, ! 1 0 .L.SK YOU TO PJ....Y PARTICULAR hTTEt-.!TION TO 

THE DEFINITION UNDER THERE OF A PLANT NURSERY; h~D THE 

·r~l!o.:: , .... , s·:;~ET, ~1.••TE 3te 
~ .. AC".t.ll. \"oqc;••, 4 22030 

:: 
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A THAT'S CORRECT. 

2 Q OKAY. NOW, WHAT DOES THAT MEAN IN TERMS OF THE 

3 ZONING ORDINANCE, "IT t-~AY BE ALLOWED AS AN ACCESSORY USE"? 

4 THAT MEANS IT CANNOT BE ALLOWED AS A PRIMARY ACTIVITY; IS 

5 THAT: NOT CORrtECT? 

6 A THAT'S CORRECT. 

7 
Q SO THAT THE MAIN THRUST OF THE ORDINANCE IS 7HAT 

8 YOU HAVE THE RIGHT ~0 GROW A~D TO ~ROPAGA1E PLhNTS; BUT THE 

9 SOARD, UNDER CERTAIN CIRCUMSTANCES, COULD DEPRIVE YOU OF THE 

10 RIGHT TO SELL THOSE PRODUCTS AT A ~ETAIL LEVEL; IS THAT NOT 

11 CORRECT? 

12 A THAT'S CO~RECT. 

13 Q NOW, THE STAFF HAD ORIGINALLY RECOMMENDED THAT THE 

14 \-lORD "~.AY" WOULD BE "SHALL"; IS THAT NOT CORRECT? 

15 A I THINK THAT'S THE WORD WE HAD THAT \~AS 

16 SU5SEQUENTLY MODiFIED BY THE PLANNING COMMISSION AT A PUBLIC 

17 HEARING. 

18 Q BY I BEL I EVE 1 T \\AS MRS. WRIGHT HHO l{A.DE THE 

19 MOTION; IS THAT NOT CORRECT? 

!!0 A THAT'S MY R~COLLECTION. 

21 Q OKAY; BUT THE S T.t.f F -- Ar~D I eE LI ::v:: TH.£.. T Et..RL I ER YOU 
·' 

~ HAD TESTIFIED TO IN YOUR DEPOSITIO~ -- IT IS THE STAFF'S 

23 POSITION THAT YOU FELT .THAT TH::Y S:-iOULD HAVE ';HE:: S.~.LE -- THE 

t('•fle •.•a•:-., !T'!ot:~T SVI':'E 319 

"'.C.oQS"A• \"oQ~I"'I·.C. 22030 
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RIGHT OF RETAIL S.~LE -- AS A t·~AliER OF RIGHT? 

A THE STAFF HAD RECOI'-~l·,E~DED THAT RETAIL S~.LES BY 

RIGHT --

Q WOULD BE ALLOWED AS A ~ATTER OF RIGHT; IS THAT 

NOT CORRECT? 

A OUR VERY FIRST DRAFT DID NOT ALLOW RETAIL SALES. 

Q BUT I'M TALKING ABOUT THE O~E THAT ~ENT TO THE 

?LAN!~ I NG COHM ISS 1 ON A!"\0 THE O!..ZE THAT THE STAFF H .~0 fIRST.--

1 T HAD INCLUDED THE \\ORD "SHALL" i IS THAT NOT CCRRE CT '? 

A THAT'S CORRECT. AN EARLIER VERSION, HChEVER, iH.A.l 

H.A.D GOt~E TO THE PLJ...t'\~'-!lNG CCf'·:l·11 SS I 0~~ BACK IN THE S L;~t1,:R 

HOl-lTHS OF 19 SO HAD R'ECOt~,MEND:D THAT NO RETAIL SALES 

Q OKAY, BUT THE STAFF OBVIOUSLY HAD CHANGED ITS 

MIND AND FELT THAT THEY SHOULD BE ALLOWED AS A MATTER OF 

RIGHT? 

A THAT'S CO~R~CT. 

Q OKAY. DID YOU FEEL, HHEN THAT CHANGE WAS t{t..DE 

F R 0 M "S HALL 11 T 0 11 HAY" THAT I T \~AS R E..!:. L 1 S T I C T 0 TP. ! N K THAT 

YOU WOULD HAVE A WHOLESALE NURSERY OPERATION IN FAIRFAX 

COUNTY? 

A YES. 

Q CAN YOU THit\K OF .lo.~Y TH~T EXlST IN FAIRFAX COUNTY"; 

A I D·:ON 1 T KNO\~ OF ~;{y C FF THE TOP OF ~~y HE.A.D, NO. 

•\.,~~·: \•,••.; !io•Qc. ['. SUITE 3 t9 

r.:..cr~o., ~·qc,'"''" :.:.-c.Jo 
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Q ALL RIGHT, SIR. 

2 A SUT I THINK IT'S A COMPLETELY REASONABLE USE TO 

3 BE EXPECTED IN THE WESTERN AREAS OF THE COUNTY. 

4 Q NOW, LET'S GET It~TO THE QUESTION OF A GhR.:>EN 

5 CENTERj At~D I BELI~\'E IT'S THE NEXT P.!.::tAG!='~PH '(;H::R.E YOU 

6 DEFINE -- OR THE PARAGRAPH ABOVE -- AND IT D~FI~ES A GARDEN 

7 CENTER, WHICH IS THE FIRST TIME THAT THAT TERM HAS APPEARED 

8 IN THE FAIRFAX COUf·~TY ZONING ORDIHA~CE; iS THAT NOT CORRECT? 

9 A THAT'S CORRECT. 

10 Q A!'-4D .A.LL THAT YOU H~VE DC~JE IN THAT ORDIN.!.~JCE THERE 

11 IS TO DEFINE AN ACTIVITYj IS THAT NOT COR~ECT? 

12 A THAT'S CORRECT. 

13 Q OKAY. IN OTHER ~ORDS, YOU HAVE NOT CREATED A 

14 NEW CATEGORY OR A NEW ALLOWASLE USE UNDER THE COUNTY 

15 ORD!t~ANCE 1 HAVE YOU? 

16 A NO, WE HAVE MERELY INSERTED A DEFINITION FOR 

17 PURPOSES OF CLARIFICATION. 

18 Q OKAY. SO, WHEN YOU TALK IN T~RMS OF A G~RDEN 

19 CENTER THEN, YOU'RE NOT TALKING ABOUT A PARTICULAR CATEGORY 

W -- A ZONING CATEGC~Y -- OR A P~RTICUL~R CATEGO~Y FOR 

21 SPECihL EXCEPTIC:.:s OR .t...NYTHING OF THAT !~.L.TUitE TI-:~Ni IS THAT 

22 CORR:CT? 

23 A NO, I THlN\( THE SCLE PURPOSE OF THAT D:.Fit·~lTION IS 

t~"~(' •,o.IW" ~Ht!:!;T ~'-liTE 319 

:~~~~ .. \'Q.-;•4•~2~~30 • 
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TO HELP DRAW A DISTINCTION AND CLARIFICATION 3ETWEEN A 

GARDEN CENTER AS A RETAIL SALES ESTABLISHMENT AND A PLANT 

!~URSER-Y. 

Q SO, A --

A PAST cv•,fUS! ON HAD C~t~ir:RED AKOL'~JD iHE T\•:0 USES. 

Q SO THAT THE REAL PURPOSE OF PUTTING THE CEFINITIO~ 

IN THERE, IN EFFECT, WAS TO TAKE AWAY FROM A NURSERY THE 

RIGHT TO SELL CERTAIN ITEMS; IS THAT NOT CORRECT? 

A NOT TO TAKE A'r:AY IN t-',Y MII·~D' S EYE AT ALL, BUT 

MERELY TO' CLARIFY. 

Q WELL, CERTAINLY, THE EFFECT IS TO TAKE IT A~AY; 

IS IT NOT? 

A AS FAR AS FUTURE USE IS CCNCERN~D, YES. 

Q THAT'S ~HAT I'M TALKING ASOUT. 

A YES. 

Q ALL RIGHT, SIR; AND A GA~D~N CE~TER THEN IS 

SIMPLY ANOTHER FORM OF A RETAIL ESThSLISHMENT; IS THAT NOT 

COf.:.?..ECT? 

A THAT IS CORRECT. IT SEL0~-!GS IN A RET.A.I L OR A 

CC:-t~ERCIAL 01 STRICT -- ZO!\! f~G DI SiR I CT. 

Q 1 'M SOr,.RY? 

A THAT BELC.~~GS IN A R~T.!..JL ZC~Ut~G DlSiR1CT. 

'~·•;,:.: ,_.,,,, S":'Ae:t":' Sol":':'E 319 

' ... :::"'411. \'·~r. ..... .c, ;:::30 
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35 

IS THAT NOT CORRECT? 

2 A THAT'S CORRECT. 

3 Q ANYTHING FROM Cl TO C4 WOULDN'T ALLO~ A GARDEN 

4 CENTER? 

5 A GENERALLY NOT. THEY ARE PR!~ARILY THE OFFICE 

6 DISTRICTS. 

7 Q RIGHT. SO, IN OTHER WORDS, ~HEN YOU TALK ASOUT 

8 CS THROUGH CS, YOU'RE TALKING t.E.OUT THE h'HOL=: GA:·tUT OF 

9 RETAIL SALES, ARE YOU NOT? 

10 A THAT'S COi\.RECT. 

11 Q SO, IT REALLY WOULDN'T HAKE ANY DIFFERENCE WHAT 

12 KIND OF AN OPERATION FOR EXAMPLE, IF IT ~AS SEARS & 

13 RO=BUCK, IT COULD BE A GARDEN CENTER OR IT COULD BE A 

14 RETAILER OF DRY GOODS OR MOSTLY ANY PRODUCTj 15 THAT NOT 

15 CORRECT? 

16 A THAT IS CORRECT. 

17 Q AND THE SA~·1E h'OL'LD BE TRUE H l TH A HE CHI NGER' S? 

18 THEY COULD SELL THE FULL RANGE 0 F PR.O DUCTS -- LW·\SER., SRI CKS 

19 AS WELL AS THE PRODUCTS ALLOWED UND~R THE GARDEN CENTER? 

20 A THJ..T IS CORRECT. 

21 Q .~~: D I As A l'~A T T E R 0 F FAcT I 1 F L 0 R D & T .; y L 0 R ' s 

, 
22 \\'.L.NTED TO EST AS l ISH A G.!..R.D:: N CENIE R, IT \\OUL D BE ALL CV\E D i 

23 IS THAT t\OT CO~~~CT? 

•-:-'~~ , .... " s~~c:£· s-., .. £ 3!9 
r,.. .:.=-.r.• nc.r.r..,a.t. :.;::3C' 
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A THAT IS CORRECT. 

Q SO, IN OTHER HORDS, IN THE RETAIL CATEGORIES FROM 

CS TO C8 1 YOU DO NOT ATTEHPT -- \-:HEN I SAY "YOU" -- THE 

COUNTY ORDI~ANCE DOES NOT ATlEMPT TO REGULATE IN ANY FASH!a 

THE PRODUCTS THAT ARE SOLD; IS T~AT NOT CORRECT? 

A THAT IS CORRECT. 

Q SO, YOU CAN JUST RUN THE GhMUT OF W~ATEVER -- AS 

LC~G AS YOU'RE SELLING IT RETAIL OR WHATEVER, YOU CAN SELL 

A~YTHING WHATSOEVER? 

A NO, THERE ARE-- WITH SOt"'•= LI~HThTIO~~S. THINGS 

LIKE VEHICLES SALES HAVE LIMITATIONS. THEY ARE ALLOWED ONL 

SY SPEC!A.L EXCEPTIONS IN SEVER..t...L OF THE DISTP..ICTS --THE 

LARGER TYPE OF ITE~S, IF YOU WILL, SUCH AS AUTOM0SILES; BUT 

ITEMS OF A SIZE, IF YOU WILL, AS POTS .t.J~D CLOiHING AND WHAT 

r.AVE YOU ARE DEEH!::D RETAIL SALES ESTASLISH!'-~~NTS AND 

GENERALLY ARE ALLOWED IN IHE CS THROUGH CS CO~~~~ERCIAL 

DISTRICTS. 

Q WELL, AS A ~ATTER CF FhCT, TH~RE ARE VERY FEW 

ITEMS THAT WOULD NOT BE ALLO~ED TO BE SOLD AT R~TAIL; ISN'T 

THAT ·co~~ECT? JVST hS YOU HAVE POINTED OUT, TH~RE ARE 

C~RTAIN EXCEPTIC~S? 

A TP.AT'S CCR~ECT. 

"C""'C • .. •~•·· f•C.fE• 5-'.•t•£ 319 
~~.~c.e:L'" · ... c.u.·.:&. ;.:'-:'~0 

L to. L ~E PCF&7i!\.G SERVICE 
c1•-'•• l~ \lor:.~.&.·: ... r::c=o=·c.:;s 
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38 

HE WOULD NOT HAVE TO GET ANY SPECIAL EXCE?TICN OR A~Y SORT 

2 OF SPECIAL APPROVEMENT -- EXCUSE ME -- APPROVAL BY THE 

3 COUNTY AS LONG AS HE HAD A CS TH~OUGH CS CATEGORY; IS THAT 

4 NOT COKRECT? 

5 A Tr.AT'S CORRECT. 

6 Q ONE OTHER ITEM I v:ANTED TO SHO\'i YOU \''AS THIS BOOK 

7 THAT \.\'AS 1 NT ?. 0 !:> U C ED AS C 0 ~,p LA I NAN T 1 S E XH 1 B I T N 0 • 2 6 
1 

\\ H I CH 

8 IS A HANDSOOK ON PLANT -- ON HOUSE PLANTS. CC1ULD YOU 

9 POSSIBLY GIVE US ANY 07HER EXAMPLES HOW THAT SOOK COULD BE 

10 USED IN ANY OTHER FhSHICN OTHER THAN IN SOt-~E F..:..SHlON 

11 RELATED TO THE ?ROPAGATI ON At\D G ROh' I NG OF PLANTS? 

12 A ENTERTAINING READING, I WOULD IMAGINE, FOR SC~E-

13 SODY WHO WOULD H.!.VE SUCH AN INTEREST. 

14 Q HAVE AN INTEREST IN HOUSE PLANTS; 15 THAT CORRECT? 

15 A RIGHT. 

16 Q ~NO WHAT YOU'RE TELLING US IS THAT YOU HAVE 

17 61-.t~N~D THE SALE OF iHAT BOOK IN A RET.A.IL NURSERY; ISN'T THA 

18 CORRECT? 

19 A A BOOK COULD BE PURCHASED LIKE hNY OTHER SOOK ON 

20 .!..NY OTHER SL1SJECT A?PROPRl..!.TELY IN A S::)OKSTC:r\.E CR IN A 

21 
RETAIL S~LES ESTASLISH~~NT IN A CC~~~RCIAL DISTRICT. 

22 Q YOU DIDN'T ANS\o.'ER HY QU~STION Tl-:C .. 'GH. IN A RETAI 

'C'~l: •,•&••. ~lAtE~ SI.IITE 3151 
l:'.c,ocr.a.111 v•=r.IO...:•J. 4 2030 

L & L REPOF7!NG SE=\\'ICE 
.::,£R-:-•r•E: \ f r.,.:.~•'' r.t,f("'l:' t ~S 
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CORRECT? 

A THAT'S CORRECT. 

Q OKAY, SIR; AND YOU CAN'T TELL US HCW THE SALE OF 

THAT BOOK IN h~~y \aiAY I~~fRit\GES ON THE PUBLIC HeALTH, SAFETY, 

AND WELFhRE, CAN YOU? 

A THE SALE OF THAT ITEM IN A ~ESIDENTIAL DISTRICT, 

I THINK DOES I~PI~GE UPON THE HEALTH, SAFETY, AND WELFARE. 

Q YOU FEEL THAT IT DOES? THAT'S YOUR JUDGXENT? 

A YES, I DO. THE W~OLE UNDERLYING PU~PCSE OF 

ZONING IN ~-'.Y MIND'S EYE IS TO SEPARATE Cuf·H•',ERCIAL -- TKUE 

CCXMERCIAL -- USES FROM RESIDENTIAL USES; AND, IF YOU 

DIDN'T SAN THE SALE --

Q AND SAN THE SALE OF BOOKS? 

A IN RESIDENTIAL DISTRICTS, YES. 

Q ALL RIGHT, SIR. YOU DON'T FEEL THAT THAT 900K IS 

NECESSA~Y OR ESSENTIAL TO THE PROPAGATION AND THE GROWING 

OF PLANTS? 

A JUST AS ~1UCH AS AND ~~0 !-~ORE SO 7Ht..N THE TRUCK YOU 

NEED TO GET THE PLANTS THERE AND TO GET HOME. SHOULD I 

HAVE A RIGHT TO SUY THE l~UCK IN A RESIDEXTlAL DISTRICT, TCC? 

t·1 R • LA h' S 0 N : Y •J U R H C: t' 0 ~ 1 I T H ! f ~ K h E ' S B E I tJ G 

1-.RGU:-~=:NTATIVE At\D t\OT SEING R!:SPG!~SIVE TO T!-:E C:U~ST!O~~. 

7HE COURT: ALL RIGHT. GO ~~~AD. 

~C'~-=.r: '-14'' s·c:~E~. Sl.••,.E 319 
r ~u::-4-. ,.ac,.,.4 ~:>:'let L S. L ~:. PO;:\T•NG SE R\'ICE 

Ct~l Co[C' \£lo<'4• '' ~!P:;)I:I~t,QS 
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BY t-1R. Lt..WS ON: 

Q PHIL, DO YOU REALLY FEEL THAT IT'S IN THE PUBLIC 

I!~TEREST -- IF AN. INDIVI DVAL \>JERE TO GO IN TO S uY BULBS, 

LET'S SAY, OR TO SUY ROSEeUSHES, FOR EXAMPLE; AND THAT 

PERSON WOULD ASK MR. CU?P CR ANY OTHER RETAIL NURSERY~AN 

THAT HE WCULD LIKE TO BUY S0ME PRUNING SHEARS OR HE WOULD 

LIKE TO BUY A S?RAY GUN OR APPLICATOR -- AND JUST ANSWER 

THE QUESTION, IF 'cOU WILL, h!\D NOT GIVE I1.E YOUR ARGU:·~ENTS 1 
WHICH YOU ARE VERY GOOD AT DO YOU FEEL IT'S IN THE PUBLIC 

INTEREST FOR HR. Ct.:?? TO TELL THE IN:>IVIDUAL., "NO, I CAN'T 

SELL YOU THAT PRODUCT 11 ? 

A DO I THINK IT'S IN THE P~SLIC INTEREST? 

Q YES. 

A YES., I DO, SIR. 

Q DO YOU THINK IT'S lN THE PUBLIC INTEREST FOR THAT 

INDIVIDUAL TO GET INTO HIS CAR AND POSSIBLY D~IVE FOUR OR 

FIVE MILES OR h'HATEVER IT IS TO ANOTnER OUTLET IN ORDER TO 

BUY THOSE PRODUCTS? 

A IN A COMMERCIAL DISTRICT, YES, I DO. 

Q YOU FEEL THAT IT IS? 

A YES, SIR. 

Q r~OW, YOU H . .;v:: TESliFI:D THAT AP?A~E~:TLY THAT THE 

STAFF HAD HAD SO!·~E ?F.OSL.E~J.S \'1'! TH A P.!..R.T I CULt..R OPERATOR IN 

,ru::~·C. •.•A•·~ S1"EE":" su•~E 319 
<AIC..:'A .. \'l'tGI-.;:A22(130 

L o L f=;E ~C=i71NG SE R\'ICE 
.,;(c'tol' [:" \E=t·&•,y A£~CCT£AS 
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THE BURKE hREA, I BELIEVEj ISN'T THAT CORRECT? 

A SEVERAL, YES. 

Q AS A MATTER OF FACT, THAT CASE RESULTED IN A 

COURT ACliON; IS THAT NOT CORRECT? 

A THAT'S CORRECT. 

Q OKAY, SIR; AND I BELIEVE THAT YOU HAVE TESTIFIED 

THAT THE PROSLEMS ASSOC!AlED WITH THAT PARTICULAR OPERATION 

HAD TO DO IN ASOUT TH~EE OR FOUR DIFFE~E~T CATEGORIES. ONE 

HAD TO DO WITH THE VIOLATION OF THE SIGN ORDl~hNCE; IS THAT 

NOT CORRECT-- THE AP?RCP~IAiENESS AND THE SIZE OF A 

PARTICULAR SIGN THAT WAS USED AT THAT OP~RATION? 

A THAT'S ONE OF THE ISSUES. 

Q ONE OF THE ISSUES, RIGHT; MNO A~OTHER ISSUE WAS 

FILLING THE FLOODPLAIN IN, I BELIEVE; IS THAT NOT CORRECT, 

WAS O~E OF THE OTHER PROBLEI-1S ASSOCIATED \\'ITH 7HAT PAR.TICULA. 

FACILITY? 

MS. ANDERSON: YOUR HONOR, HE HASN'T TESTIFIED TO 

THAT IN COURT. 

MR. LAWSON: WELL, H~ HAS TESTIFIED TO THE PROBLE~ 

ASSOCIATED ~ITH THAT OPERATION. I 1HINK I HAVE A RIGHT TO 

CR05 S- ~X.!J·H :~E HI~ 0N THAT ?0 INT. 

THE COURT: I Dv:~•r ii-:P·H~ HE ~!D lESTIFY TO THAT. 

'('~f-': V&l•, ~~'1-£ET ~ .... •t'!( JJ9 
~AI~:'£\ \ •J:Gr•t'IA :2:'~C 
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MR. LA~SON: I DON'T THINK HE DID EITHER. THAT'S 

2 THE REASON I'M ASKING IT NOW. 

3 BY MR. L;..WSON: 

4 Q WAS THAT NOT O~E OF THE OTHER PROBLEMS ASSOCIATED 

5 WITH THAT PARTICULAR OFERATION ~AS THE FLOOD?LA!N:-- WAS 

6 FILLING IN THE FLOODPLAIN? 

7 MS. A~DERSON: I THINK THE JU~GE HAS DIReCTED YOU 

9 THE w I T"' ~ s s : y E s I 1 T \'!As • 

10 S Y ~~R. LJ.. \~SON: 

11 Q AND ANOTHER HAD TO DO WITH THE BULK SIZE OF THE 

12 PARTICULAR SALES OFFICE, I BELIEVE; IS THAT NOT CO~RECT? 

13 A THAT'S CORRECT. 

Q OKAY, SIR; AND WERE THERE A~Y OTHER ?ROSLEMS 

15 ASSOCIATED WITH THAT Pt..RTICULAR FACILITY WHICH RESULTED IN 

16 LITIGATION. IN THAT CASE? AREN'T THOSE THE AREAS THAT THEY 

17 Ht..D PROBLEMS -- THAT THE CC'UNTY H.~D PROS LEt·~S -- V,'ITH THIS 

18 PARTICULAR PERSON OR CP~RATION, ~HAT~VER IT WAS? 

19 A I IHI!·~K THAT Fh.IRLY W~LL SL'~-~~·1ARIZES THE 

20 Q ALL FdGHT. 

21 A -- 7HE SEV~~AL ISSUES. 

22 Q ALL ~!GHT, SIR. NOW, YOU HAVE ~ARLIER TESTIFlED 

23 T~ J;.. T 1 P R I 0 R T 0 I HE ~:: Q :J ! r.: 1 ~~ G 0 F .!.. N S E: !"~ 7 t: E ::: C: S C 0 R D I NAN C E 

,., ~~ r.•:.ro,; ~"""E£T Slll~( 319 

t.:. ... ~ ... ~ \ "'<>'''"' 22r.:!a 
7C3·~91·'-'14 
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OF 1978 

2 A '7 -- I'M SORRY. 

3 Q '78; ISN'T THAT CORRECT? 

4 A THAT'S RIGHT. 

5 Q AUG~ST THE 4TH, 1978, IT WAS EFFECTIVE? 

6 A (NODDING HEAD.) 

7 Q THAT A NURSERY OF THE TYPE THAT MR. CUPP HAS WAS 

8 ALLOWED AS A MATTER OF RIGHT; IS THAT NOT CORRECT? 

9 A PRIOR TO, YES, AUG~ST CF '78. 

10 Q OKAY, SIR; ~ND SUBSEQUENT-- I'M SORRY? 

II A THAT'S CORRECT. 

12 Q ,!,NO SUBSEQUENT -- WELL, LET ME WIT~DF..t..W THE 

13 QUEST I ON. 

14 THE SOLE EFFECT OF THE 1 7 S ORDI~~ANCE HAS S li-1PLY 

15 TO REQUIRE AN APPLICANT TO SEEK ,;PFROVAL .A.~~D TH~ S?ECIAL 

16 EXCEPTION FROM THE BOARD OF SUPERVISORS; ISN'T THAT CORRECT'? 

17 A THAT'S CORi{ECT. 

18 Q A~D WOULD IT BE FAIR 10 CHARAC1ERIZE THAT AS A 

19 PR.OCEDUR~L CHt..NGE AND NOT A S U2 S T A~~T I VE CHANGE IN THE LAW? 

20 A NOT O!~LY WAS IT A F'?..CCEDUF..AL C!-!.t..NGE, SUT I T 1 S t~Y 

21 RECOLLECTION THhT THE 1 7E ORDIN~NCE DID HhVE SCM~ DEFINITE 

~ STA~DhRDS TH~T HhD TO SE SATISFIED 

23 Q WELL, ST;..t~:>.L.;;.~s IN TER.~··.s OF S~7~~.CKS .L~!D THI ~~GS 

·r~€·:' •.•.&.•·· ~TI;£ET. S,1•7£ JIP 

'"'"c-•• \ :;v•···-' c.;t"3o 
L ~ L FtEPC~TI'\IG SE.~VICE 
CE~-:.:.~:· \! c:-•-••.• ,;~ c-:-t:•tRS 

1.80 
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OF THAT ~\ATLIRE; BUT \-,'HAT I 't-1 T.G.LKII~G .t..=OUT IN TER.l-~5 OF THE 

P~ODUCT LINE THAT YOU ALLOWED TO BE SOLD, THERE ~AS NO 

CHANGE IN THE SU9STANTIVE Lt.W IN THE '78 OR~I~.!.NCE 1 \•lAS 

THERE? I BELIEVE THAT YOU HAD -- YOU HAD EARLIER TESTIFIED 

TO THAT EFFECT? 

A THAT'S COKRECT. 

Q ALL RIGHT, SIR. SO THEN, REALLY, iHE TIME THAT 

THERE HAS A SUBSTANTIVE CHA!'-!GE IN THE Lt..H OCCURRED 'i:I7H THIS 

PARTICULAR A~ENDMENT THAT WE'RE CONCERNED ABOUT HERE TO~AY 

IN OCTOB~R OF 1979; IS THAT NOT COKRECT? I BELIEVE THAT 

YOU HAD EARLIER TESTIFIED TO THAT E~FECT? 

A THAT'S CORRECT. 

Q ALL RIGHT, SIR. SO TH~N, MR. CUPP WAS OPERATING 

rrlEN AS A MATTER OF RIGHT WH~N HE FIL~D THIS AFPLICATION IN 

SEPTEMSER OF 1979; IS THAT NOT CORRECT? 

A MR. CUPP WAS A GRANDFATHERED USE. 

Q NO, NO, I DIDN'T SAY THAT. ON OCT05ER THE 17TH, 

1979, ~HEN HE FILED THIS AFPLJCA7ION, HIS OPERATION WAS A 

HATTER OF RIGHT AT THAT TIME; IS THAT NOT CCR.RECT? 

A QUITE FP..At\KLY, THAT'S DE3AThSL!:: IN I·W !·HND AS \•:ELL 

AS ALL THE OTHER PLANT NURSERIES lN THE CO~~TY. 

Q WELL, THERE WASN'T ~VIOLATION, WAS THERE, AT THAT 

·~~~:' ,.,., ... S~Rt:[• ~-.~£ 3t9 

:-:.•Lit'.l' ,,c;G••••& :: ... ~JC' 
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A NO, THERE ~AS NOT. 

Q AND HE WAS IN COHPLI ANCE HI TH THE L.!.W; IS THAT NOT 

CORRECT? 

t·~.s. J.J~DERSON: I DON'T Kt~OW IF THAT'S IN THE 

WITNESS'S KNOWLEDGE, YOUR HONOR. 

MR. LAWSON: WELL, HE'S 

THE COURT: IF HE KNOWS. 

MR. LAWSON: IF HE KNOWS, OKAY. 

IT \-iAS NOT. 

fv'1R. LA'n'SON: lT h'hS OR \*l.t..S NOT. OKAY, I'LL ACCEPT 

THAT .A.NS\·;ER. 

BY MR. L.:..\•:SON: 

Q WELL, AS A MATTER OF FACT, 19 -- AS FAR BACK AS 

1976 1 IN JUNE, THE COUNTY ATTEXPlED TO PROSECUTE MR. CUPP, 

DID THEY NOT? 

A THAT'S CORRECT. 

Q FOR THE SALE OF CERTAIN 17EMS? 

A THAT'S CORRECT. 

Q AND JU~G~ GRIFFITH, ~H0 1 S NO~ IN THE C!RCUIT COURT~ 

RUL:.D THAT l'HE CR:H:U.:.NCE 1 AS APPLIED TO HIM, h'.A.S 

Uf'\ C 0 t ~ S T I T U T 1 0 t' .t:.. L ; I S i HAT N 0 T C 0 ;:, R E C i ? 

A I DON'T KN0W ~H~THER THERE W~S A SFECIFIC FlN~ING 

·~"F: •.•A.•-.. s•"<t[T S,.OITE ::!19 

:Ao::U:.''-X \'tC.G•'I.IA :C>CJO -:-::~ !91-1¢14 
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OR RULING OR NOT; SUT, AGAiN, I THINK THAT THAT CASE 

2 POINTED OUT THE --

3 Q . JUST .t..t!S\-,'ER THE QUESTION, MR. YATES. YOU DON'T 

4 NEED TO VOLUNTEER kNYTHING. I'K NOT TRYING TO 5E RUDE; SUT, 

5 SERIOUSLY, YOU JUST ANSWER THE QUESTIONS, IF YOU WILL, 

6 ?LEASE. 

7 fJ,R. LA\-:SON: CAN I HAVE THIS t·t!..RKED? 

8 (THE DOCUMENT HEREINAFTER REFERRED 

9 TO WAS ~ARKED PLAINTIFF'S EXHIBIT 

10 NO. 41 FOR IDENTIFICATION.) 

II BY MR. LA\\SON: 

12 Q YOU WERE A\\.!-.R.E THAI TH:::RE WAS A PROSECUTION BACK 

13 IN JU~~E THE lOTH OF 1976; IS THAT NOT CO~RECT., OF HR. CUPP? 

14 A THAT'S CORR~CT. 

15 Q AND YOU OSVlCUSLY WERE NOT INVOLVED IN THAT 

16 PARTICULAR CASE, I ASSUJ·~E? 

1i A NO I I \\AS t\OT. 

18 Q EITHER AS A WITNESS OR ADVISING THE COUNTY IN TH~ 

19 PROSECUTION? 

20 A I h'AS NOT. 

21 MR. LAh'SON: YOUR HC~~ C:R, I V..'OULD L I )~E TO OFFER THE 

22 TF' ... A~SCRIPT OF THAT -- OF THE JUCGE' S RULING. 

23 T H E C 0 U R T : .L. ~ ~ Y OS J E C T I 0 N ? 

!C~·'"'C' •.·A·~ STqEE'T S.JIT£ 319 
t.C.IJ'?tAit \IIOGI,.,;,A ::4'v30 

L 6 L "EPOF;TING S.ERVICE 
ct ••• r '£0 \( ~-:(;.,,•,,. o;:_"cc:-~~ts 

1.83 

7C3 !9' :.: •c 
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t·1S • Ar' DERS ON: YES, SIR. THERE'S BEEN NC EVID~~ 

AS TO \\'HAT THE TESTII10NY WAS OR EVEN \\HAT THE VIOLATION W.!.. 

YOUR HONOR. 

HR. LA\-.'SON: IF IT PLEASE THE COURT, I THINK IT 

HAS -- THERE HAS BEEN IN AN EARLIER --

THE COURT: MR. CUPP TESTIFIED TO THAT. 

MR. LA\\SON: THAT'S WHAT I WAS GOING TO SAY. 

HS. . !..~DERSO~: HE TEST 1 F I ED AS T 0 H 1 S C t.S E • THERE': 

SEEN NO EVID~NCE AS TO WHAT THE PROSECUTION PUT ON, YOUR 

HO~OR .. I DON'T THINK THAT'S RELEVA~T TO SHOW A~Y7HING; ANO 

WE STILL DON'T HAVE ANY TESTIMONY AS TO WHAT THE VIOLATION 

~AS, ONLY THAT A ZONING VIOLATION WAS PROSECUTED. I DON'T 

THINK IHAT' S RELEVAf~T 1 YOUR HO~~OR. 

l-1R. LAWS ON: 1 THINK THAT ~R. CUPP HAS ALR=ADY 

TESTIFIED, IF THE COURT PLEASE, THAT HE ~AS PROSECUTED FOR 

THE SALE OF PRODUCTS; AND I SPECIFICALLY ASKED HIM -- AND 

ASKED HIM ABOUT ALL THE I HAD LINED UP ON TH! JURY 80 

THERE; AND ASKED HIM IF THESE ~ERE THE ~AME llEMS ~HICH WERE 

6;(0UGHT TO COL'RT AT THAT TU··,E; AND HE TESTIFIED, "YES," 

THAT THEY ~ER~, PLUS, AS WELL, THhT HIS PRODUCT LI~E HAD ~OT 

CH,!..NGED 5 lNCE THAT t'CCAS I CN ON JL!r~E 

THINK --

t·1S. 

•r"''!'O •.•A.••• !":•t.E1. S~.TE 3tt 

• .~o·:.""'" v•~<G•"'•'- :~C30 
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MR. LA~SON: -- FOR THAT PU~?OSE, IT IS REL~VANT. · 

MS. ANDERSON: YOUR HO:-\OR, WE HAVE THE TRANSCRIPTS 

DELIVERED TO US OV~R THE WEEKEND; AND MR. CU?P DID NOT 

TESTIFY AS TO WHAT THE VIOLATION WAS. HE C~LY TESTIFIED AS 

TO THE FACT THAT HE BROUGHT C~RT~IN lTE~S l~TO COURT AN~ 

THEY WERE THE SAME ITEMS IN 1976. 

THERE IS NO EVIDENCE OF WHAT THE VIOLATION ~AS, 

YOUR HO~OR; AND TH~RE rs, AGAIN, NO EVIDENC~ OF WHAT THE 

PROS~CUTION'~ CASE \\.!.5 A~'D WHETH::R IT 'r-.'.~5 A ZONING ChSE SUCH AS 

WE ARE ARGUING TOCAY OR CRIMINAL P~CSECUTION AS TESTIFIED TO. 

I DO NOT THINK THAT THAT RULING SHOULD BE ALLOWED 

IN UNDER THOSE CIRCUMSTA~CES. 

l·~R. LA\\'SON: YOUR HOt~OR, I THINK THE COURT CAN 

TAKE THE T I ME -- I T ' S 0 N L Y F I V E ? A G =s • I TH I N K Y 0 U \-/! L L 

SEE THAT 1 \\HAT THE JLIDGE IS RULING, ST.L.T~S \\HAT THE 

VIOLATION WAS; AND HE STAT~S IN TH~RE SPECIFICALLY AS TO 

CONSTITUTIO~ALITY OF THE SALE -- 0~ THE ATTEMPTED REGULATION 

BY THE COU1-.ITY J...S TO PF..OHISIT TH~SE P.4R.TICULt..R. M.L.~~-~~ADE 

ITEMS; AND I THINK THAT IT CERTAINLY IS R~LEVhNT. 

t""S. P.NDE~SON: THE~E IS SH·~F'LY NO EVI~~~~CE ON 

~:HICH TO BJ..SE THAT CF'INION_. YOUR. H:··~oR, f~OT EEFO~E THIS 

COURT. 

7HE COL1RT: I'LL LCOK II~ !·:R .. C'J??' S TEST!~·~C'NY 



---·-
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49 

S If..JCE 'tiE HA'IE IT. LET t·~E REVIEW l T FOR A MH·~UTE. 

2 ?AGE 42 

3 HR. L.A.\•:SON: \\HICH VOLUNE IS THAT., YOUR HONOR? 

THE COURT: THAT'S VOLUME 

5 MR. LAWSCN: VOLUME I. 

6 THE COURT: VOLUME I, SIR. OKAY, ANYTHING 

7 FUR. Tl-: E R? 

8 MS. ~~DERSON: NO, SIR. 

9 THE COURT: CKAY. 1' LL OVERRULE THE 02-JECTI ON., 

10 BUT HIS fii~DlNG IS OBVIOUSLY NOT Blt\DING ON THIS COURT. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

MR. LAWSON: NO, YOUR HO~OR, I CERTAI~LY DON'T 

MEAN TO SUSMIT IT FOR THAT PURPOSE. 

THE CCURT: OKAY. EXCEPTION NOTED. 

MS. ANDERSON: THA~K YOU, YCUR HO~OR. 

(THE DOCUMENT H~RETOFORE MARKED 

FOR IDENTIFICATION AS PLAINTIFF'S 

EXHIBIT NO. 41 W~S RECEIVED IN 

EVI D=:NCE.) 

MR. LAWSON: THE COURT'S INDULG~NCE FOR JUST ONE 

THE COURT: YES, SIR. 

SY t~R. LAWSON: 

Q FHIL, ~;SN'T T~~RE A TIME THAT THE S1AFF
1 

A~D, 

't':~= "•:.••. s~"~ e;. !--.J·re 3 ,g 
r".:., c;T:,.-. \!'H~ '41£. ::~3:. 

-:"'C~ !-i' · •.: •4 
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PARTICULARLY, I WO~LD ASSUME YOU AND JANE GWINN IN YOUR 

2 DRAFTING OF THIS ORDINANCE, THAT YOU -- I 8EL1EVE THE WORC 

3 YOU USED h'AS TO "TOY" \'liTH THE POSSI3ILITY OF REGULATING 

4 THE SALE OF f·'it..~~-1-\.!..DE P~ODUCTS ON A PERCENTAGE 5AS IS? H.~D 

5 THAT NOT BEEN A CO~--:SIDE?-.ATICtN AT O~E Tlt·~E IN THE DR.~FTING 

7 A THAT'S CORRECT. 

8 Q AS A MATTER OF FACT, YOU HAD -- YOU HAD ALSO 

9 
TOYED Wl7H THE POSSIBILITY OF SAN~ING ENTIRELY THE SALE OF 

10 1 ..... -\N-t-~DE PRODL!C TS; 1 S THAT NOT CORRe:CT? 

11 A THAT 1 S CORRECT. 

12 Q AND THE i'l:R?OSE THAT YOU ~:ERE GOING TO DO TP.AT W.t.~~ 

BECAUSE OF THE EASE OF ADMINISTRATlON ~NO ENFORCEMENT I I 13 

BELIEVE IS WHAT YOU HAD PREVIOUSLY TESTIFIED TO; IS THAT 

15 CCRRECT? 

16 A AS FAR AS THE PERCENTAGE IS CONCERNED, YES. IT 

17 vlOULD 'BE "VERY. BULKY AND CU~~3ERSOr-',E. 

18 Q NO, WHAT I HAD ASKED YOU ~AS AS TO THE B~~~ING 

19 TOTALLY CF MAN-MADE P~ODUCTS -- THAT THE RE~SON THAT YOU HAD 

W GIVEN SOME CO~SIDE~ATION TO THAT WAS THE EASE OF ~NFORCEME~T: 

21 IS THAT NOT CC~RECT? 

22 

23 

A NO, THAT'S t-.!OT CCR~ECT. 

Q IT HAD NOT BEE~? 

1 C'~c~ •.-A•'- s~s;~e,. :-.· '!E 3 1 9 

a. a,c.c-.,., v·=~•'•A. :~:'o 
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2 Q BUT YOU HAD -- ALL RlGHT. ~ELL, WHY DID YOU DROF 

3 TiiAT AS A POSSIBILITY THEN? 

4 A AGAIN, AS I ~AS ASOUT READY TO cX?LAIN, AS FAR AS 

5 THE PERCENTAGE BASIS --

6 Q NO, I DIDN'T ASK YOU J..30UT THE PERCE~TAGE BASIS, 

7 f-1R. YATES. I'M ASKING YOU .!-.BOUT THE TOTAL Bt.J~NING OF 

9 A I THOUGHT YOU ASKED ME TWO QUESTIONS THERE. 

10 THERE \{E.RE TWO CONSIDERATIONS. 

11 Q NO, I ,t..SKED YOU-- I 'H P.!-.RilCUL.A.RLY ~.SKING YOU 

12 THE LATTER QUESTION NO\-/ -- THE EAt~NI NG i0i.6.LLY OF t-1.!·J!-t~ADE 

13 PRODUCTS. HHY \'1'AS THAT PART 1 CUL.!-.RLY C'ROP?C: D? 

14 A HHY '.alAS THE B.t.~n~ I NG? 

15 Q yES I s 1 R. 

16 A BECAUSE WE FELT IT WAS ~EASONASLE. IN AN 

17 ENDEAVOR TO BE REASONABLE AND RECOGNIZE THE NE~DS OF THE 

18 PLP..NT t·~URSERY INDUSTRY, HE FELT THAT CERiAIN, SrECIFIED 

19 RELATED PRODUCTS SHOULD A!~D COL'LD ,;p PROFRI A1'E L Y 5 E RET AI LED 

~ AS PART OF A PLANT NU~SERY. 

21 Q Rl GHT. THAT 1 S \-.'HAT I \-lAS Ti\."t'J t~G TO G~T AT TO GET 

22 Y 0 U T 0 S .~ Y • I N 0 IH ~ R h' 0 R D S , Y 0 U F E L T TH.A. T i HE i 0 i A L 

23 SA1~~~ING OF P.t.~~-1-~.!.DE FRCDUCTS \-.'OULD :~OT SEA R.Et..SO!!ASLE 

···~..:: ,,•:.;•,. S'!"~~E· ~ .. n1~ 319 
r.r.,~rr.~t \•"''-''•IA;,('JO 

-dQQt::FCP.ir"--G SERVICE 
~~=- "rce.:. ... ,. RE.~cc-~os 



-46ljLJN 

~ 
52 

EXERCISE OF THE POLICE ?O~ER IS WHAT YOU'RE ~ELLING US; 

2 I SN 1 T THAT CORRECT? 

3 f-1S. ANDERSON: YOUR HC!~OR, HE'S .L.SKI NG FOR A 

4 LEGAL CO!~CLUSION. 

5 THE COURT: SUSTAINED lF YOU'RE ASKING FOR A 

6 LEGAL CONCLUSION. 

7 MR. U..\·:SON: ALL ~I GHT 1 SIR. 

8 SY ~~R. L~.\~SON: 

9 Q YOU DID NOT FEEL THE~~--r~OT AS .A. QUESTION OF LAW, 

10 SUT AS A QUESTION OF THE STAFF'S O?INION, YOU FELT IT WOULD 

11 NOT BE REASONABLE TO TOTALLY SAN THE S.t.-LE OF t·~.AN-t·~ADE 

12 PRODUCTS; ISN 1 T TP.AT C.OR.RECT? 

13 A THAT'S COR~ECT. 

14 Q ALL RIGHT, SIR. SO, REALLY, THEN, WHAT YOU HAVE 

15 ATTEH?TE 0 TO DO IS TO :·~EAt\:>ER THROUGH THE t·~.la.ZE OF !-'J..N-~AD: 

16 PRODUCTS BY THIS ORDIN.;NCE AND TO ATTE~~PT TO BAN CERTAIN 

17 ~.f...N- r-a~..; DE F R 0 D U C T S ,;N D T 0 .A. L L 0 W CE R T A I N ~~ ;., ~~- ~~ t. D E P R 0: U C T S 

18 FOR ~ALE: ISN'T THAT \·:HAT YOU HAVE hTT~t···PiED TO DO IN THIS 

19 ORD!f-!ANCE? 

20 A THAT'S CORRECT. 

21 Q NOW, YOU HAVE SE~N P~OTOGRAPHS I DON'T r~!:CALL 

22 THE EX . .;C'T ~!U:·:SER OF THE !:X~IBIT -- \.;!-iERE WE ~:-!0\·f ABOUT THR::E 

23 CR FOt;R BIRC':.A7HS THAT h"E .;LIG~~~D 0~' THE SIDE OF ih~ SALES 

'C'tf'"' "~"-1'• s·:'::ET $uo•E :.Hg 
C,t,•&oC41( \ .D~••.;o"- 22;:•30 
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1 OFFICE OF MR. CUPP'S ESTABLISHMENT AS WELL AS A FOUNTAIN 

2 A LADY STANDING WITH AN URN ON HER HEAD., I BELIEVE; ISN'T 

3 THAT CORRECT? 

4 MS. tNDERSON: YOUR HONOR, I DON'T THINK THAT W~ 

5 EYER ll~TR.ODUCED lNTO EVIDENCE. 

6 MR. LAWS ON: 1 T' S 1 N THE ?HOTOGR.A.PH. IT'S IN TH:-

7 SAME PHOTOGRAPH-- \-/ELL, LET'S FIND IT SO THERE \-:GN'T SE 

8 ANY QUESTION. 

9 THE CLERK: IT 1 S OVER THERE. 

10 MR. LAWSON: OH, THIS IS WHERE. 

11 THE CLERK: IT'S IN THE BASKET. 

12 MR. LAWSON. YES. 

13 9 Y HR. LAv/S ON: 

14 Q 1 SHOW YOU COt-',PLAINANT 1 S EXHIS 1 T NO. 36 -- DO 

15 YOU SEE IT THERE? 

16 MS. AN DE.RSON: YEAH 1 OH, OKAY. 

17 BY !'-~R. LAWSON: 

18 Q SO THERE WON'T SE hNY CONFUSION, DO YOU SEE HER 

19 STANDING THERE? 

20 A I SURE DO. 

21 Q N 0\a/ 1 l F H E \-.' E. f\. E i 0 S E L L 0 t ~ E 0 F T r. C 5 E 1 ; ~ 1-".S , Y 0 U ' R 

22 TELLING US THAT THAT, OF COL'RSE, WOL'LD VIOL.!..1"E THE C.KD!t~ANC· 
1 

23 ASSL'f-'II~G, OF CO\JRSE 1 7HAT THE PER:--'.IT hERE Ar·FRC\.'ED, ET CETE. A.! 

·~·~f":: IVAI•, S'~'IO!t" s .. II~E 319 

C'M,,c;~4" \ "'~·'·6 =~.:'30 



·-46ljLJN 
54 

A AS P.l..RT OF A PLAI~T tiURSERY IN A R.ESIDE~~TIAL 

2 DISTRICT, THAT'S CORRECT. 

3 Q ALL RIGHT, SIR. IF HE JUST HAS THEM THERE, NOT 

4 FOR SALE, BUT JUST TO LOOK AT AS PART OF Ci'.!~At··:::~{TAT!ON OR 

5 
DECORATION, IF YOU WILL, OF THE SITE, DOES THAT, IN ANY WAY, 

6 VIOLATE THE ORDINANCE? 

i A IF THEY WERE PART OF THE DISPLAY~ NO. 

8 Q OKAY, SIR. NOW, IF HE WERE TO HAVE ONE OF THOSE 

9 IN HIS FRONT Yt..RD --AND, OF CCURSE, YOU RECOGNIZE, A~~D 

10 HHICH HE H.A.S TO L'ND:::R THIS ORDit-.!ANCE, HE HAS ro· LiVE AT THIS 

11 PARTICULAR SITEi ISN'T THAT cc~~R!:.CT? 

12 A THAT'S CORKECT. 

13 Q RIGHT. IF HE WERE TO H~VE 7HE FOUNTAIN AS WELL AS 

14 A COUPLE OF BIRDBATHS DISPLAYED IN HIS FRONT YARD, THAT WOULP 

15 NOT BE A VIOLATION OF THE CRDI~<AhiCE, h'OULD IT? 

16 

17 

18 

19 

20 

21 

22 

23 

A NO, IT HOULD NOT. 

Q OKAY., SIR. NOW, SL'PPCSE JUST BECAUSE HE FELT 

SOR.R.Y FOR HIS LAWYER HE \·:ERE TO GIVE I·~= Ct~E OF THOSE SIRD-

SATHS, WOULD THAT VIOLATE THE OR~l~h~CE? 

A IF HE "'"ERE TO GIVE YOU 0:~2:? 

Q YES, SIR. 

A NO. 

Q 

tc ~t:c- ·.·.:.•-. !>":"'"l !:: .. s ... :re 319 
C4oi;Ct.• \""C.~I ... :Io :2~30 
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A NO. 

Q ALL RIGHT, SIR. SO THAT \t:HAT YOU' R.E TELLING US IS 

THAT, ONE, THE FACT THAT THE ITEM IS TH~RE, DOESN'T 

CONSTITUTE A VIOLATION OF THE ORDINANCE; IF HE WERE TO GIVE 

ONE OF THEM A~AY, lT DOESN'T CC~STITUTE A VIOLATION OF THE 

O~DINANCE; BUT, IF HE WERE TO SELL ONE OF THCSE PRODUCTS, 

IT'S THE COMMERCIAL TRANSACTION IS WHAT VIOLATES THE 

O~DI NANCE J..~~D 1 S h'nAT YOU HAVE ATTEJ'I,PTED TO ~-~N; 1 S THAT NOT 

CC~R.ECT? 

A THE COMMERCIAL TRA~SACTION AS ~ELL AS THE DISPLAY 

OF NUMEROUS OF THESE. I'M ASSUMING THAT IF IT WERE A FART 

OF HIS RESIDENCE HE WOULDN'T HAVE TEN OR T~ELVE OF THESE 

LINED UP. 

Q WELL, I THOUGHT YOU HAD TESTIFIED 7HAT, IF HE HAD 

rrtEM OUT THERE AND WERE PART OF A DISPLAY, .A.S LONG AS THEY 

WERE NOT FOR SALE, THAT WOULD NOT VIOLATE THE ORDINANCE? 

A AS PART OF THE LAN~SCt..F'ING ;..RR.~·JGEt·~ENT THAT HE 

l~IGHT HAVE, Y::s, IT h'vULD BE IOLERAS LE; 9UT 
1 

IF THERE \\'ERE 

TEN OR TWELVE OF THESE LINED, JUST FOR THE SAKE OF SE!NG 

L!~ED UP hND SITTING TH~RE ON THE SI7E, THEN C~E WOULD HhVE 

TO QUESTION THE REASON OR THE MOTIV~ FOR THEM EEI~G THERE. 

Q ~ELL, YOU HAVE TO ASSUME THE FhCTS, lF YOU WILL, 

PH I L. L E T 1 S JUS T ,!.. S S L'} ·, E T !-: .; T H ~ !-: . .:.. ? P :: ;~ ~ D 7 0 S :: A REA L 

10!->f-C "•'"'"' !,TQC.£T Sl.:tTE 319 
r,c.,~.-41! \'l'cG•-..:A ~::'030 

L ~ L RE POFtT~NG SE ~VICE 
C I a.lrF"! ::' \ [ !:.St.•,,• 1::!:. ~~ Ol"f'AS 

1.92 
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""' 1 AFICIONADO OF BIRDBhTHS, IF YOU WILL, OKAY; AND LET'S 

2 
SUPPOSE HE HAS TEN OR TWELVE ARJ;..ANGED IN A GAr<DEN FASHION 

3 AND WHAT HE THINKS IS ATTRACTIVE AS PART OF A DISPLAY OF 

4 HIS BUSINESS, OKAY; AND THESE ARE NOT FOR SALE, OKAY, THE 

5 Ai..:S\·:ER IS 11 YES" TO BOTH OF THOSE QUES1 I O~~S? 

6 A THAT'S CORRECT, I 

7 Q DOES THAT VIOLATE THE ORDIN;..NCE? 

8 A NO, IT DOES NOT. 

9 Q IT DOES NOT, OKAY; h~D, IF HE WERE TO GIVE O~E OF 

10 THEM AWAY TO SOMEBODY CR TO A FRIEND, THAT DOESN'T VlOLATE 

11 THE ORD1NANCE? 

12 A NO, IT DOES NOT. 

13 Q IT'S JUST SIMPLY THE M~R~ SALE OF THAT ITEM, 

14 YOU'RE TELLING US, CONSTITUTES A VIOLATIO~? 

15 A THAT'S CORRECT. 

16 Q ALL RIGHT, SIR; AND, AS FAR AS YOU'RE CONCERNED, 

17 IF THERE WOULD SIMPLY BE O~E SALE, THAT, IN SOME WAY-- I'LL 

18 WI1HDRAW THE QUESTION. 

19 IF THERE 15 JUST O~~E S . .!LE, TI-lAT CONSTITUTES A 

20 VIOLATION; AND, IF THERE \'i!:.RE A HL'~~DRED SP..LES OF PLANTS IN 

21 
CAR()BOARD SOX~S FOR. PROFIT; If~ 07HER \·:C,RuS~ CCt~STITUTING A 

22 CO!·' .. '·'.~RCIAL Tr...!..~;:ACTIC'N 1 'i"H.t..T h'OVLD NOT VIOLhTE THE 

~ 23 

IC~~': '-'A'' STP"'ET S·..;•TE ~19 
~,;..c:;~&Y, '• ~j·•~r& =:1C30 
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A THAT'S CORRECT. 

HR. LA\r~SON: THE COURT'S INDULGENCE FOR JUST A 

SECOND? 

THE COURT: YES. 

BY t·1 R • LA\,. S 0 N : 

Q PHIL, I BELIEVE -THAT YOU HAVE TESTIFIED THAT THE 

INDIVIDUAL SALES -- THE INDIVIDUAL S~LES OF THESE V~RIOUS 

ITEMS THAT WE HAVE INTRODUCED I'M TALKING h50UT THE POTS 

AND THE 300KS AND THE TROWEL, ET CETERA-- YOU'RE SAYING, 

INDIVIDUALLY, THAT THESE DO NOT CONSTITUTE A DETRIMENT TO 

THE PUBLIC HEALTH, ShFETY, AND WELFARE? 

MS. ~~~DERSON: 1 THINK H~ SAID i"HE ITE~.S 

THEMSELVES, NOT THE SALE, YOUR HONOR. 

THE COURT: SUSTAINED. 

MR. LAWSON: ALL RIGHT. I THINK THAT IS CORRECT. 

I BEG YOUR PARDON. 

BY ~R. LAv:S ON: 

Q THAT THESE ?;..RTl CULAR 1 TE1·~S" I !-.JC'IVI uUALLY 
1 

DO 1-.IOT 

OR ARE NOT IN ANY WAY DETRIMENTAL TO THE PUBLIC HEALTH, 

SAFETY, AND WELFARE IS ~HAT YOU TOLD US? 

A THE ITEMS THE~SELYES --

Q YES, SIR. 

A -- ~RE NOT. 

·c~~~ ..,..,,'>~ ST~~ET su•Te 319 
r.1.r,rA• \"•Q<:.••,,.r, <-;>030 
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Q OK~Y; AND WHAT YOU'RE TELLING US TH4T hNY SALE, 

2 NO MATTER HOW SMALL IN TERMS OF THE PERCENT AGE--FOR EXAf•iPLE, 

3 IN THE ChSE OF MR. CUPP, IS CONTAINERS AND HARD~ARE, WHICH 

4 IS WHAT WE ~~RE TALKING ASOUT, WOULD BE .036 PERCENT OF 

5 HI 5 TOTAL SALES THE Fl RST SIX t-~ONTHS OF 198 0
1 

\,'HAT YOU'RE 

6 TELLING US IS THAT THAT, IN YOUR JUJGMENT --

i 
t~S • . !.t·~~ERSON: YOUR HONOR, THAT'S :~OT WHAT'S 

8 STATED. 

9 MR. LAWSON: I'LL-- I'LL WIT~DRAW THE h'E LL, 

10 IT IS. YOU H.l.VE TO ADD THE TWO UP iOGETHER. IT IS 3.05 

11 PERCENT. 

12 MS. ~~DERSON: THAT'S NOT ~HAT YOU SAID. 

13 MR. LAWSON: WHAT DID I SAY? 

14 MS. ANDERSCN: .036. 

15 MR. LA~SON: I BEG YOUR PARDON. I CAN'T READ 

16 MUCH LESS TALK. I'LL WITHDRAW THE QUESTION. 

17 

18 Q LET M! ASK YOU THIS QUESTION, ?HIL: IN THE CASE 

19 OF MR. CUPP -- I HOPE I'LL GET IT RIGHT THIS TIME-- 3.06 

20 PEr<CENT COt~STIIUTES TJ-:E SALE OF C.C-t~TAjt..:::F:S t,~~O OF 1-:.!..RDHA?..E, 

21 'r:r-tJCH .!-.F.E THESE PRODUCTS THAT \\E'RE IALKH~G t..SOUT -- SOt-~E, 

22 OF COURSE, AC.:·HTTEDLY, HE ~-1IGHT ~E: ;:..eLE TO SELL, LIKE THE 

~ T~EE W~AP I THINK YOU H~YE PREVI0~SLY TESTIFIED HE COULD 

·~·~(' '.'.:.o.., ST~Ee"; St...:'!"E 319 
t.:,,;::.;4._ \··~G••..,-£ :4:'030 
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SELL At~D THE FERTILIZER-- NO, IT DOES NOT INCLUDE THE 

2 FERTILIZER. 

3 CAN YOU DEMONSTRATE TO THE COURT-- I'LL WITHDRAW 

4 THE QUESTION. 

5 
~~R. LA~:SON: THAT'S ALL THE QU:S"i'IOr·~S I HAVE. 

6 THE COURT: REDIRECT, MS • .!.J~C·E;soN? 

7 ~S. ANDERSON: YES, SIR. 

8 REDIRECT EX~XI~ATION 

9 SY t-15. ANCERSON: 

10 Q REFE~RING SACK TO THE J~N~ARY 23, 1980, L!1TER, 

11 IF YOU WILL, PLEASE? 

12 MR. LAWSON: JANUARY WHAT? 

13 I~ S • AN DE R S ON : 2 3 1 1 9 8 0 • 

THE COURT: THAT'S IN THE STAFF REPORT? 

15 
MS. ANDERSON: YES, I THINK IT'S IN THE EXHIBIT 

16 Wl TH THE STAFF REPO.RT 1 YOUR HO:-.lOR. 

17 THE COURT: JA!-.!t.'ARY 2 31 'B 0. 

18 BY ~~S. ANDERSON: 

19 Q YOU STATED \'iEDf\ESDAY \\HEN WE WERE IN COURT THAT 

20 MR. CU?P HOULD NOT HAVE iO COl~FC'P.,V. TO THE SP:CIAL 

21 EXCEPTION UNTIL HE SiAF..T::O 10 E.XPAt~D At~D 1-~CDlrY --

22 

23 

t·~R. LA~'SON: YCUR HOr·~OR, I h'OULD C3JECT. 

5 Y t-~S. Al'\~EF:S ON: 

10!:-"'~· '~.1.1' ~T&.t!;lT :)IJ T( :IS. 

<.:OIO .. t..t \ tL; :.',!4 .,C'.:'JO 
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Q -- A~D, TODAY --

2 MR. LAWSON: GO AHEAD. 

3 BY MS. At~DERSON: 

4 Q YOU SAID THAT HE HAD TO PERFORM IMMEDIATELY 

5 UPON THE APPROVAL OF THE APPLICATION. ~RE YOU CHANGING 

6 YOUR TESTIMONY? 

7 
~ 

MR. L~~;SON: lT SOUNDS LIKE SHE'S TR.YI~G TO 

8 IMPEACH HER CWN WITNESS, YOUR HONOR; AND, CERTAINLY, SHE 

9 CAN 1 T DO THAT • 

10 THE COURT: SIR, YOU C.!..N. 

11 MR. LAWSON: YOU CAN? 

12 THE COURT: BY PRIOR 1 NCO~~S IS TENT S T A TEl·~.ENT S. 

13 HR. LAWSON: HER C\~N \o/ITNESS? 

14 THE COURT: YES, SIR, 801.404 IS WHERE IT'S FOUND 

15 NR. LA\~SON: WELL., IF THAT'S ,,·:HAT SHE lS 

16 ATTEMPTING TO DO, I CERTAINLY WOULD WIT~DRAW THE OSJECTlON. 

17 THE COURT: THAT'S THE O!..JLY GROUNDS. 

18 MS. A~DERSON: 11 M ASKING THAT HE EXPLAIN HIS --

19 THE INCONSISTENCY BET'n'EEN \~EDf~ESDAY :"'NO TO!)AY. 

20 THE WlT~~ESS: YES, 1 ""'AS lNCCt~SISTE·~T. C!\E 'n'OULD 

21 NOT H.~ VE TO LIVE BY 1 HE l~Ev: S T h~\~t-.RDS CONC ERt-:I NG PLANT 

22 :\UF:SERIES UNTIL HE TOOK SiEPS 10 Ir·~FLE?·',ENT THE SPECIAL 

23 EX C E P T I 0 N US E • T H =: I\::\'\' P ~- C V I S i C· N S 0 F T H E 0 F .. :n ~~ .!..."~ CE h' 0 U L 0 

1("'-'("1 '1.141" !'~'"0.:.~ ~WITE 319 

~":.•f\•A• \•c.~.~ ~ ::030 
L 6 L F.EPQ!;TI:\:G ~E.::;vrCE 
.:t.,•·•·£::0 \.liiOE41o,• .,l,.CC."LI:tS 

1.37 
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NOT BECOME O~ERATIYE JUST UPON THE EOhRD 1 S GRANTING OF THE 

2 SE; 5UT, SUBSEQUENTLY THERETO, WHEN THE APPLICANT TOOK THE 

3 INITIATIVE TO l~'.PLEt·1ENT THE cc:~Dli10~~5 IN THE APPROVAL OF 

4 THE SE. 

5 SY HS. A~~DERSCN: 

6 Q OKAY. REfERRING YOUR ATTENTION TO THE LETTER OF 

7 JANUARY 29, 1980, TO YOUR KNOWLEDGE, WAS THAT LETTER BEFORE 

8 THE BOARD OF SUPERVISORS AT THE TIME THAT THEY RULED UPON 

9 THIS SP:CI.6.L EXCEPTION APPLICAT!O~~? 

10 I CAN'T SAY WITH CERTAINTY~ AL~HOUGH IT IS MY 

11 L!ND:RSTJ..NDING t-.ND t-1Y RECOLLECT! 0~ THAT ALL THE 

12 CORRESPOl·iDENCE THAT TCtOK PLACE E.ET'1vEEf'.! HR. D.!-.VI S AI~D 

13 MR. L.!.'n'SON WAS PRESENTED TO THE SC·.L.~.D AT THE REQUEST OF 

14 MR. LAh'S ON. 

15 Q REFERRING YOUR ATTENTION TO THE LETTER OF 

16 FEBRUARY 14, 1980, WHEREIN THERE'S A PROPOSAL TO AMEND THE 

17 ZONING OP..DI~ANCE, COULD YOU STAlE \''HY THAT J...f-~E·~~~'.::NT WAS NOT 

18 CO!{SI DE~:D? 

19 A I THINK THE ~AIN R::ASON THAT WE DID NOT PURSUE IT 

20 At~'t" FURTHER t't:.S THE F,.;CT THAT IT D I 0 OPEN U? K It~D OF DL'AL 

21 ST.L.NCARDS FOR THE REGULATION OF PL;..NT NVRS~RI ::s .!..~.ZD KIND OF 

22 RU~~S CO~~T?...!.RY TO T!-t:: ~H~E R I N'T E!~T OF THE PROV I 5 I CNS OF 

23 S E C T I ON 1 5 - 1 0 1, THAT T r. E Y \ .. ; f: ~ :: \\' l L L P ~ G T 0 ,L C C E P T 'i !-: 0 S E 

'"~"" ._.,.,._ ~·cl:!:':' ~v·~E :!It 
tAtctr"A'- "·•J;G•,:.t. :C:"3:" 
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GR.,t.)~DFAiroEREO USES., IF YOU ',.VlLL., AT 'iHEIR EXISTl~~G LEVEL OF 

ACTIVITY; BUT ANY EXPANSION OF ACTIV1TY 1 I~ OUR JUDGMENT
1

. 

SHOULD BE THE SU~JECT OF A SPECI/l..l. CONDITION OR A SPECIAL 

EXCEPTION AND THE CONDITIONS THAT MIGHT WELL SE ASSCCIAiED 

WITH IT. 

Q MR. L;~SON ASKED YOU SOME QUESTIONS ~30UT 

COr-1~\=:RC 1 ALI ZAT! ON AND THE DI ST 1 NCT I ON BE. Th'EEN !<.!.~:-~ADE hND 

GRC\·;N PRODUCTS. YOU S.t..lD THAT THE CO!·~~.~~RCI.t...LIL.AT!ON 

THAT DISTI!-.!CTION \~AS ONLY ONE ELEf·~ENT OF THE 

CC!~!·1ERCIALIZ.ATION THAT YOU ',.:E~E INTERESTED IN. COULD YOU 

STATE WHAT OTHER ELEMENTS CF CC~~ERCIAL!ZATION YOU WERE 

INTERESTED IN WITH REGhRD TO 7HE OCTCSER 22
1 

1979., 

A WELL1 THE OTHER CONC~RNS-THAT HAD SEEN IDENTIFIED 

WITH THE PLANT NURSERIES T~ROUGHOUT THE COUNTY WERE NOT 

ONLY 7HE SALE OF 1-' •. !.N-t-t!.DE PRODUCTS; BUT THE A!'>!CI LLARY USES., 

If YOU WILL., THAT HAD SEEN ALLOWED TO GROW OUT OF THE OLD 

DEFINITION AND OLD ADMINISTRATION OF S~CH SERVICES AS LhWN 

MAINTENANCE, AND LA~DSCAPE CCNTRACTlNG, WHICH INVOL~ES 1 
NE~DLESS TO SAY., RAiHER HE."VY TRUCK Af\D ~EAVY EQvl??·',2NT 

STORAGE AND O?ERATICtN 0~\ F.ESlD=:Nii~LLY Z.C~~ED rF..CF-ERIIES. 

SO, I iHINK IT ~AS THE ~~~-~hOE P~ODUCTS ~NO THES 

AN C 1 L LA R Y S E 1\. Y 1 C E S 1 1 F 'i 0 U \\' I L L 1 THAT \·_. =: R E G R. 0 ',,· ! ~~ G 0 U 7 0 F 

•:--~(.: r,.u.r'll5":.£cT !'-.1!-:'E 319 
C'.c,,QC'o\1( \ •C..:,r-,1~ ;.2Cl0 

l & :... ~EPO=n•~G SERVICE 
ct;:.·,,.L= ,r,:ec.-.y c.£,:::.rTe-.s 

139 
"C'J ~so•- •£•• 
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THE PL.A.NT ~lURSC:RlES 1 AS WE REALIZED TH!:H Il..t FAIRF . .;X COUNTY, 

2 THAT C .. ~USED CONCERN TO THE so;..Ro AND PLANNl NG COt-~:-as S I ON AN: 

3 THE STAFF. 

4 Q t-.NO THOSE .!.NCILL..:..RY SE~VICES -- L.;\·:N t-~AI~TEh!J...NCE 

5 AND LANDSCAPE SERVICES --WERE TH~Y SFECIFICALLY AD~RESSED 

6 IN THE OCTOBER 22, 1979, A~ENDMENT? 

7 A THAT IS CORRECT, THEY WERE. 

8 Q RE:FE~J:;ING YOUR ATTE:~IION TO :·1R. CU?P.' S LETTER. OF 

9 FEERU~RY 4, I'D LIKE TO POINT YOUR ATTENTION TO THE THIRD 

10 LINE IN FROM THE BOTTOM WITH REGARD TO THE SENTENCE THAT 

11 BEGINS, ''THE ONE \\'HO PAYS ALL OF OUR BILLS AND t·'.t..KES OUR 

12 BlJSli'\~SS POSSIBLE--" 

13 HR. Lh\•!SON: \\HAT PAGE ARE YOU R.E.L.DING FROM? 

14 MS. ANDERSON: FROM THE FIRST PAGE IN THE FIRST 

15 FULL PARAGRJ...PH. 

16 

17 Q u __ AND I~DEED t-tA.K:::S THIS GOVERN! NG BODY PCS SIBLE, 

19 ONE-STOP SHOPPING." DO YOU HA\'E A COt·~~~E:NT ON THJ...T? 

20 A Y:.S, IF, Jr·~DE=:D, HE \·:~.NT TO F,;CILI'i.6.TE 0~·:::-SiOP 

21 SHOPPING II~ FAIRFAX COU~TY 1 \\HICH I \:\..(QLEHEJ...RIE:JLY ~t~DORSE., 

22 I TH I N K i H: Y S H 0 U LD S E ,; P P R C· ~ ;:: I ATE L Y L 0 c.; TED I N THE . . 

23 COt·~~·~ERCI AL ~~ S TR.I CTS. 

'"~fC> \~4'"' ~TREE'! 5..::~£ ~19 
r c,,DJ:.t.ll. V·'O~I,IL c2C30 

L &. L RE F'C'~TING SE RVtCE 
cEco· ·••l.- 1 r ........ ,. <~e.~c;;,e~s 

2~0 
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Q NOT IN ~ESIDENTIAL DISTRICTS? 

2 A N 0 T I N RES I DENT I A L D I S T R 1 CT S 1 DE F I N I TEL Y 
1 

N.O • 

3 I MEAN, THAT Ut-:DERL lt-.!ES THE WHOLE PURPOSE AND I N7E:NT OF THE 

4 ZONING ORDINANCE. 

5 Q IN YOUR CROSS EXA~INATION BY ~R. LAWSON, YOU 

6 STARTED TO SAY THAT IT \\AS NOT THE C9JECTS IHC::~SEL\'ES THAT 

7 ARE DETRIMENTAL TO THE PUBLIC HEALTH, SAFETY, ~~D WELF~RE; 

8 BUT THE SALES AND TRA~5ACTJON THAT IS DETRIM~NTAL. COULD 

9 YOU EXPLAIN THAT FURTHER? 

10 A \\ELL, AGAIN 1 IT 1 S NOT ONLY THE i ~-~·iSACTI ON ITSELF 

11~ AHD THE NU~~.EER CF TRA~~SACTI C~S THAT IS OF CCNCE:RN; BUT IT'S 

12 THE STO?-AGE AND THE DISPLAY OF THES!: F::ATUR.ES THAT, ALL 

13 CC:-1B INED, HAVE A TEf\!DENCY TO COt--~MERCI.!..LI ZE THE FLAVOR OF 

14 A GIVEN INSTITUTION OR A GIVEN ESTABLISHMENT. 

15 I ~EAN, JUST -- IT WAS OUR JUDGMENT THAT ONE-STOP 

16 SHOPPING IS NOT NECESSARILY THE CNLY WAY THAT A PLANT 

17 NURS ER.Y HAS TO GO; ;.,NO 1 I NDEE 01 1-'tANY OF TH::M DO f~OT 0 FF ER 

18 ONE-STO? SHOPPING CAP.t..BILITIES; .~.~_.o h'E JUST FELT T!-iAT IT ~'AS 

19 APPROPRIATE IN A RESIDENTIAL DISTRICT TO TRY ~JD DISTINGUISH 

20 5E7WEEN THE TWO TO ALLOW THOSE USES THAT ARE R~ASC~h3LE IN 

21 A RESI~ENTIAL DISiRICT, AS PLANTS, T;:-~::::s, ,!.J~~ ',;HAT i-!AVE YOU, 

22 
TE.t..T CAN BE !·~~.DE CC~·~P.!..T! 3LE IN A RES i :·~r~TI.A.L S!:TTI ~~G; BUT 

23 ALL OF THE ITEMS, WHICH, AG~IN, ~UST SE DISFLhYED ~~D STORED~ 
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THAT ARE MORE OF A GARDEN CENTER OR HA~DWARE STORE TYPE OF 

ITEM ARE NOT APPROPRIATELY LOCATED IN A RESIDENTIAL 

DISTRICT • 

. Q JUST AS A POINT OF CLARIFICATION, THE HECHINGER'S, 

SEARS, MONTGOMERY WARDS, AND ?E~NEY'S 7HAT HAVE SEEN 

REFERRED TO IN THIS TRIAL, THEY ARE ALL LOCATED IN THE CS 

THROUGH CS DISTRICTS? 

A ~OST DEFINITELY. 

Q AND IS THAT THE HIGHER LEVEL END OF THE INTENSITY 

OF THE COMM~RCIAL DISTRICTS? 

A THAT'S THE HIGHER END OF 7HE INTE~SITY OF THE 

COX~ERCIAL DISTRICTS. 

Q SPEAKING OF THE PRCSLEMS WITH R~GARD TO THE 

DE ANGELlS NURSERY, WAS THERE A PROSL!M REGARDING 

THE COURT: I ASSUHE THAT'S THE BU~KE or~~? 

MS. ANDERSON: YES, YOUR HONOR. 

THE COURT: NOSODY MENTIONED THE NAME. OKAY. 

MS. ANDERSON: THERE ARE 7WO EURKE NURSERIES T~AT 

HAVE BEEN ~EFERRED TO. THIS IS 7HE ONE WITH REGARD TO THE 

SIGNS. 

eY MS. ANCERSON: 

Q WAS THERE A PR~SLEM ~ITH ~EGARD TO THE GRO~ING OF 

PLANTS ON THAT PRCPE~TY? 

'C'~~t' •,•AI'\t ~·c;;EE~ ~ ... ·••t =''9 
r.t.oQr:4,. ~o··q.:o;.._,,. &C'C'JO 
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A I GUESS THE PROBLEM WAS THERE WAS NO PLANTS 

2 GROWING ON THE PROPERTY. 

3 Q I BELIEVE THAT YOU ANS~ERED Tr.AT A ~URSERY SUCH 

4 AS CUPP'S, A.~o I BELIEVE THAT INCLUDES iHE S.~LE OF HAN-!J,ADE 

5 PRODUCTS, WAS A NURSERY SY RIGHT UNDER THE 1S59 ZONING 

6 ORDll\,!...~CE. IS TH.ll.T --HAS THAT YOUR lESIIt-10NY? 

7 MR. LAWSCN: YOUR HONOR, I THINK IT IS ARG~MENTA-

8 TIVE. 

9 THE COURT: SHE'S ASKING A Q~ESTION. I'LL 

10 OVERRULE 1 T. GO AHEAD. 

11 I~S •.. J..t~DERSON: I 1 fw\ CLt.R I FY 1 ~JG WHAT HE HAS S TATEO 
1 

12 I GUESS. 

13 THE WITNESS: I THINK I RESFONJED IT WAS A 

14 G R.!..NDFATH ~RED USE. 

15 BY MS. ANDERSON: 

16 Q ARE Y 0 U D I S T I t ~G U I S H IN G SET\\ E E ~ THAT .;N 0 A N URSERY 

17 BY RIGHT? 

18 A NO, I DON 1 T TH ItiK 1 AM. 

19 Q LET ME ASK YOU, WAS THERE ANY FRCVISION IN THE 

W 1959 ZONING 0RDI~ANCE THAT SPECIFIC~LLY ALLC~ED THE SALE OF 

21 t-'. ..;N -I~.; DE P R C: DUCT S ? 

22 

23 

A 

Q 

., ... ~~ ~·•:•. s·c:;E~"!' Sv•TE' 319 
r .c,.;;. .. "• ·•or:JGo"'•A '2030 
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THE PROSECUTION OF NR. CUPP 1 I TH!t~K, T~AT YOU \·~OULD h'ANT TO 

GO FUK1HER ON. \-lOULO YOU, PLEASE., STATE THE REASONS FOR 

DOING SO? 

A I THINK THE ~HOLE PURPOSE OF THAT COURT CASE, IF 

YOU WILL 

1·1R. Lt.HSON: HAlT A 1-'.INUTE. I 't>iOULD OS,JECT. I'M 

SORRY. \\HAT DID YOU ASK? \·/HAT h'AS THE P'JRPOSE OF THE 

PROSECUTION OF THE CUFP ChSE IN 'i6? 

YOUR HONOR, THIS WIT~ESS SAID EARLIE~., AS I 

UNDERSTAND IT, HE WAS NOT INVOLVED WITH THE PROSECUTION OF 

THAT CASE. I DON'T SEE HOW HE COULD-- HE COULD TESTIFY AS 

TO WHAT THE COUNTY'S PURPOSE MIGHT HAVE 6~EN. 

MS. ANDERSON: YOUR HONOR, HE DID STATE THAT HE 

HAD FAMILihRITY WITH THE CASE; AND I THINK HE CAN TESTIFY 

FROM THAT. 

MR. LAWSON: WELL., IF HE DOES, IT'S CERTAINLY GOT 

TO BE ON THE eASIS OF HEARSAY. IT SEEMS TO ME THAT THE 

RUllt~G STANDS Of\: ITS 0\\'N AS TO h'HAT 7HE SCOPE OR. PUR.POSE OF 

THE PRCSECUTI ON \~AS. IT COULD SE A t·:W·18:::R OF REt.SCNS. IT 

COULD ~AVE SEEN A P:RSCNAL THING .L.GAit~ST ~R. CUP? FOR ALL 

h'E KtiOW. 

IT SEEMS TO ME THE CASE HAS TO STAND ON THE FACTS 

h!-.iD THE LA\" ;..~·JD. NOT 0!' \·:~AT ~~·: F.OTIVATICN OF THE 

:oft-:··.~:.··· s·c:~~· !~··T£ 319 
~ ... "r.r.• \"QG•., &. ;;::!o .,.~~ ! 9 •. , ~ 14 
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P~OSECUTION WAS. 

THE COURT: I'M GOING TO OVERRULE YOU. I THINK 

YOUR OBJECTION GOES TO THE POINT. 

MR. LAWSON: EXCEPTION, PLEASE. 

THE COURT: YES 1 SIR. 

BY MS. ANDERSON: 

Q IF YOU WOULD STATE WHY MR. CUPP WAS BROUGHT TO 

PR.CS ECUT 1 CN? 

A IT WAS AN ENDEAVOR ON BEHALF OF THE COUNTY TO 

"EALLY TRY h:-.:o CLARIFY THE lt\TENT OF .TH=: PRCVISIO~~S OF THE 

1959 ORDit'A~..;cE, BEING THE JUDGt·~ENT THAT, AT THAT POINT IN 

TIME, iHAT THE SALE OF ~,t..;~-1'-~ADE PRODUCTS HhS t-:1 GHLY 

DEEATABLE AS A ~SE SY RIGHT AS A PL~NT NURSERY WITHIN 

RESI~ENTIAL DISTRICTS. 

Q I 3ELIE\'E -- LET t-'IE ~.SK YOU THIS: IS IHERE ANY 

REQUIREMENT FOR A NU~SERYMAN TO LIVE ON THE PROPERTY ON 

WHICH HIS NU~SERY IS LOCATED UN~ER THE CURRENT ZONING 

CRDI ~!ANCE? 

A NO, THERE IS NOT. 

1'-~S. .!-.N v!:?.SON: I HAVE NO FUr~ T:iER Q'JE.S T IONS. 

THE COURT: .!.NY RECROSS, l~R. L~V:SON? 

t~R. L..;t\'S ON: dUST A couPLE Q~E s r r o~·;s, YouR 

HO:xOR. 

'"' .. -. '·'"'"• s~qEI:T. Sv•1e :!19 
r,. ... ,. .. , \•<l(",l.,.r.&. 2:i'C30 
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RECR0SS EXAMINATION 

2 BY M R • LA \·J SON : 

3 Q THE L~.NDSCAPING BUSINESS, OF COURSE, IS .A.LLO\o.'ED 

4 UNDER THE NEW ORDINANCE; IS lHAT NOT CORRECT? 

5 A LANDSCAPING BUSINESS? 

6 Q YES, SIR. 

7 A \\ELL, THE OCTvSER 2 2 A!-',Et.JD~··,E!'JT., IT l S ALLC'.'t'ED 

8 AS A CONTRACTOR'S OFFlCE AND SHOP --

9 Q RIGHT. 

10 A -- IN THE MCRE 1N7ENSE COMMERCIAL hND THE ~ORE 

11 INTENSE INDUSTRIAL DISTRICTS. 

12 Q 3UT WHAT I'M TALKING A30UT IS THE 1YPE C?ERATION 

13 ~R. CUPP HAS AND ALWAYS HAS HAD WHICH IS ~N OFF-SilE 

14 LANDSCAPING TYPE OF SERVICE. THAT IS CERTAINLY STILL 

15 ALLOWED UNDER THE CURRENT CRDINhNCE; IS IT NOT? 

16 A iHAT'S CORRECT, YES. 

17 Q ALL RIGHT, SIR. 

18 A I THINK THE -- 1 ~EFER TO THE DEFINITION OF 

19 LANDSCAPE. THE LAST SENTENCE OF THE DEFINITION C10ES., INDEED~ 

20 READ: "LAt\::>SC,;PE CONIRACTING OF t·~L'RSERY STOCK GRCh"N ON THE 

21 PRCP ERTY Si-!ALL S E P~R~.I TT ED .~.S ,;N ACCESS OR Y L'SE." 

Q RIGHT. \·."HICH ~Et..NS, Jl'ST hS f",R. C~?P DOES ..=..t...:D 

~~~!o:· •.~,_., S,.'-:;,£"T ~ ... ' •E lt9 
..... ""A"It \IWGI ... IA Z"C"30 
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A R09ERT L. MOORE. 

Q AND WHAT IS YOUR CURRENT POSITION IN FAIRFAX 

COUNTY. 

A I'M A PRINCIPAL PLAN:~ER IN THE FAIRFAX COUNTY 

OFFICE OF TRANSPORTATION. 

Q AND HOW LO~G HAVE YOU BEEN WITH THE COUNTY? 

A I'VE SEEN WITH THE COUNTY SINCE MAY OF 1974. 

Q WAS THAT ALWAYs· IN THE OFFICE OF TR~~SPORTATION? 

A PRIOR TO BECOMING A SEPARATE OFFICE, WE WERE 

THE TRANSFORTATION PLANNING B~A\CH OF THE CO~',?REH=:NSIVE 

PLA.NNING OFF! CE. WE HAVE BEEN THE TRANS PORT AT I ON OFF'I CE 

FOR A FEW YEARS NOW -- TWO OR THREE YEARS. 

Q ARE YOU FAMILIAR WITH THE SUSJECT APPLICATION? 

A YES, I AM. 

Q WHAT CONDITIONS WERE RECOMMENDED BY STAFF WITH 

REGARD TO ROAD IMPROVEMENTS FOR THE SUBJECT APPLICATION? 

A OKAY. THE STAFF RECOMMENDED THAT RIGHT-OF-WAY 

BE DEDICATED TO ACCOMMODATE THE FUTURE WIDENING OF ROUTE 7, 

THAT AN ADDITIONAL LANE BE CONSTRUCTED, A SERVICE DRIVE BE 

CONSTRUCTED, AND THE D::CELERATION -- A DECELERATION -- LAt~~ 

BE CONSTRUCTED. 

I BELIEVE THE STAFF ALSO INDICATED THAT THE 

CONSTRUCTION hNO DEDICATION OF ALL OF THOSE I~rqovEMENTS 

IO~E-C MAif\; S .. ~!:ET Sl.'l"l"C: 319 

l:""oQCAlC \·•QGI~IA 22030 
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1 COULD BE DEFERRED EXCEPT FOR THE DECELERATION, RIGHT-TURN 

2 LANE. 

3 Q COULD YOU STATE WHY THOSE CONDITIONS WERE 

4 RE COtiJ-1ENDED? 

5 MR. LA~SON: YOUR HONOR, 1 THlNK THE STAFF REPORT 

6 COULD SPEAK FOR ITSELF. THERE IS A REPORT FROM THE 

7 DEPARTMENT OF TRANS?ORTATlON, AND I WOULD OSJECT. I DONrT 

8 SEE THE POINT BECAUSE, AS I SAY~ THE STAFF REPORT DOES 

9 SPEAK TO THE QUESTION. 

10 MS. ANDERSON: YOUR HONOR, I THINK HE CAN STATE 

11 FROM HIS EXPERIENCE IN THE COUNTY. 

12 THE COURT: OKAY. I'LL OVERRULE THE OBJECTION. 

13 GO AHEAD. 

14 THE WITNESS: WELL, OUR RESPONSIBILITY IS TO 

15 RECOMMEND TO THE BOARD OF SUPERVISORS THOSE ROAD 

16 IMPROVEHENTS, WHICH, NUHBER ONE, ARE NECESSARY TO 

17 ACCOMl-'aODATE THE LONG-RANGE PL;..N OF THE COUNTY i AND, NUHB ER 

18 TWO, ARE NECESSARY TO ACCOMMQDhTE A SITE'S SPECIFIC ACCESS 

19 NEEDS. 

~ THE DEDICATION AND FUTURE CONSTRUCTION ARE 

21 CONSISTENT WITH THE LONG-RANGE PLAN OF THE COUNTY. THE 

22 DECELERATION., RIGHT-TURN LANE IS SOt·~ETHING THAT 'r-:E FELT WAS 

~ NECESSARY TO IMP~OVE THE ACCESS IN AND OUT OF THE SITE. 

ICSf'O MAl'\' s~qEET. Sloit'I'E 319 
C:Aiqi'"AII. \•oqGa-..t.t. ;2C'30 
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BY MS. ANDERSON: 

2 Q WITH REGARD TO THE LONG-RANGE PLAN OF THE COUNTYJ 

3 ~HAT IS THE ?LAN FOR ROUTE 7? 

4 A SIX LA~~ES. 

5 Q IS THAT THREE LANES ON EASTBOUND AND WESTBOUND? 

6 A THAT 1 S R.I GHT 1 IT \\'OULO 3E THREE LA!·JES IN EACH 

7 DIRECTION. 

8 Q THERE ARE CNLY TWO L~NES IN EACH DIRECTION AT 

10 A THAT IS CORR.~CT. 

11 Q WITH REGARD TO THE RECOM~~NDATION THAT THE SERVICE 

12 D~IVE AND EASTSOUND LANE WOULD NOT BE CONSTRUCTED U~TIL A 

13 LATER TIME, IS THERE ANY PROVISION FOR WAIVER OF T~OSE 

14 RECOHHEJ·! DATI ON S? 

15 A YES, THERE IS. THE SITE PLAN O~DIN~NCE OF THE 

16 COUNTY DOES REQUIRE THAT SERVICE DRIVES BE CC~STRUCTED ON 

17 PRIHAR.Y HIGH\·lAYS. THAT PRO\'ISION CAN BE \~AIVED IF THERE IS 

18 
A FI~DING THAT AN ALTER~AT!VE M~~~S OF PROVIDING INT~R~AL 

19 ACCESS MAINLY, l~TERPARCEL ACCESS SO THAT YOU DON'T HAVE 

20 TO GET CiiJT ON THE !-~.~IN HI G:-!~.'AY TO GO fROtJ, ONE P~RCEL CR C'~E 

21 SITE TO ANOTHER -- IF THAT ChN BE ACCOMPLISHED IN SOME OTH~R 

22 FJ..SHION, THEN IHERE SECO:·~ES t'O t..:EED FOR A SERVICE DKI VE. 

~ Q COULD THAT BE ACCC~PLISHED IN THIS CJ..SE? 

lC'!-,-~· .. uot•. SlC!:ET S..JITE Jl9 

~ .. qr.;.l( \ l:lc;•· .. - ::2~30 
L 8 L f:;EPORTING SERVICE 
~·lq•,c E.C' \·ft:;S£.1t'' Q[:..c.::;•LQS 
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A YES, INDEED. I BELIEVE THE PROPERTY I~'J·',EDIATELY 

ADJACENT ON THE WEST HAS MADE A PROVISION FOR AN INTERNAL 

ROAD WITH THAT SUBDIVISION ~HICH WAS APPROVED FOR THAT 

P RO?ERTY. 

Q WHAT ARE THE CONCERNS IN REQUESTING THE DECELERATION 

LANE? YOU SAY TO ACCO~MODATE SITE ACCESS. COULD YOU 

EXPLAIN THAT TO US? 

A YES, WE TRY AND LOOK AT ANY DEVELOPMENT WITH 

REGARD TO ITS IMPACT ON THE ADJACENT HTGH~AY SYSTEM. 

ROUTE 7 IS A MAJOR ARTERIAL HIGHWAY. IT'S CL.t.SSIFIED THAT 

WAY IN RECOGNITION OF ITS FUNCTION IN CARRYING THROUGH 

TRAFFIC REALLY. ROUTE 7 EXTENDS ALL THE WAY FROM., I GUESS, 

ALEXANDRIA TO WINCHESTER. IT PROVIDES FOR LONG-DISTANCE 

TRAVEL INSOFAR AS FAIRFAX COUNTY IS CONCERNED. 

OF COURSE, PEOPLE GOING FROM RESTON TO TYSONS 

CORNER, THIS KIND OF THING, ALL HAVE TO USE ROUTE 7. IT'S 

A MAJOR ARTERIAL HI GH\\AY. IT'S A WELL-RECOGNl ZED F RI NC I PAL 

OF TRANSPORTATION PLANNING THAT ROADS SHOULD PERFORM 

DISCRETE FUNCTIOt·lS; AND, TO THE EXTENT THAT THEY CAN BE 

DESIGNED THAT WhY 1 THEIR EFFIClENCY WILL SE M~XIMiZ~D. FOR 

EX.AJ-~PLE., ON ROt..DS SUCH AS MAJOR ARTERIALS, THEY hRE INTENDEC 

TO PROVIDE FOR THROUGH TRAFFIC. ~HEN YOU HAVE A LOT OF 

TURNING MOVEMENTS IN AND OUT, THEY DISRUPT THE FLOW OF 

•C'!-~0 111141" STIOEET SUITE 319 

"~''<"AK VU:~GiNIA 42030 
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TRAFFIC. PEOPLE SLOWING DOWN, SPEEDING UP, WHATEVER, TO 

MAKE THESE TURNS, INTERFERES WITH ITS FUNCTION IN CARRYING 

THROUGH TRAFFIC ON ROUTE 7; AND YOU SEE EVIDENCE OF THIS IN 

MANY OLDER COHlw1ERCIAL DISTRICTS \{HERE THE ROADS ARE 

·cOMPLETELY CONGESTED BY VIRTUE OF A LOT OF ADJACENT 

DEVELOPMENT, TRAFFIC TURNING IN AND OUT, CONFLICTING WITH 

THE THROUGH-TRAFFIC MOVEMENT. 

SO., THE DECELERATION LANE \o/AS A RECC/·~t~~t:t\O:a.TION 

THAT WAS STRUCTURED REALLY JUST TO PROVIDE A ME.l...~S \·:HER~BY 

THAT TRAFFIC THAT NEEDS TO SLOW DO\\'N TO I~AKE "THAT TURN INTO 

THE SITE CAN BE ACCOMPLISHED WITHOUT WITH -- f·H N I MAL 

DISRU?TION 10 THE FLOW ON ROUTE 7. 

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS. 

THE COURT: CROSS-EXAMINE? 

MR. LAWSON: YES, SIR. 

CROSS EXA~INATION 

BY MR. LAWSON: 

Q YOU HAVE TALKED A80UT THE NEEDS ALONG ROUTE 7. 

IN THIS STAFF REPORT, IT INDICATES THAT THERE ARE 

APPROXIMATELY 34,000 PLUS VEHICLES A DAY THAT TRAVEL ROUTE 

7i ISN'T THAT CORRECT? 

· A UH-HUH, YES, THAT'S TRUE. 

Q SOMEWHERE AROU~D THERE? 

t('~f'C' '-'.lot•, STI=EET S..JIT£ 319 

'A""" A J( V ,Q~IN14 c 2C30 
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A UH-HUH. 

Q IT'S IN EXCESS OF 34,000. SO THAT, IN OTHER 

WORDS, IF THERE IS -- AS THINGS EXIST RIGHT AT THE PRESENT 

TIME, THERE IS CERTAINLY A PRESSING NEED, WOULD YOU NOT 

SAY, FOR IMPROVEMENT OF ROUTE 7. 

A I WOULD SAY THAT ROUTE 7 SHOULD BE IMPROVED, YES. 

WHEN YOU SAY IT IS A PRESSING NEED, I THINK THAT IS A 

RELATIVE STATEMENT 

Q YOU'RE RIGHT. IT IS. 

A -- THAT NEEDS TO BE TAKEN INTO CONTEXT. 

Q I THINK THAT THE WAY THAT THEY HAVE CHARACTERIZED 

IT IS THAT THE SERVICE ALONG ROUTE 7 IS POOR AT THE 

PRESENT TIME; IS THAT NOT CORRECT? 

A YES. 

Q SO~ IT WOULD BE FAIR TO SAY THEN THAT THERE'S NO 

QUESTION THAT IF ONE SPADE OF DIRT WAS NOT TURNED THAT 

THERE IS A NEED-- \'t'HEN SERVICE IS POOR, THERE CERTAINLY IS 

A NEED FOR HIGHWAY IMPROVEMENTS; IS THAT NOT CORRECT? 

A YES. 

Q AND IT WOULD ALSO BE CCRRECT TO SAY THAT THIS IS 

A GENERALIZED CONDITION THAT EXISTS ALL UP AND DOWN ROUTE 7; 
.,. 

IS THAT NOT CORRECT? 

A IN FAIRFAX CO~~TY, YES. 

•0~60 O.•AIO\i STI=~EET SUITE 319 
C"AIAC41( Vlq~ll\iiA 0.:2030 
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1 Q THAT'S WHAT I'M TALKING ABOUT, IN FAIRFAX COUNTY? 

2 A UH-HUH. 

3 Q AND PARTICULARLY ALL RIGHT, IN FAIRFAX COUNTY. 

4 S 0 1 TH I S I S N ' T S 0 ~~E T H IN G THAT 1 S G E~~ E R.A T E 0 0 R CREATE 0 BY 

5 THIS ?ARTICULAR APPLICATIONj IS THAT NOT CORRECT? 

6 A WELL, THE 34 1 000 BY ITSELF IS NOT GENERATED BY 

7 THIS APPLICATION, NO; AND THIS IS PRECISELY THE POINT I WAS 

8 TRYING TO ~hKE EARLIER THAT THE 34 1 000 IS THERE REGARDLESS 

9 OF THIS SITE, TO A CERTAIN EXTENT. OUR RECO~~ENDATION TO 

10 THE SCARD \•lAS TO TR.Y TO MI Nlf-11 ZE THE I l~PACT OF THE 

11 DEVELOPMENT OF THIS SITE ON THAT 34,000. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q I GUESS IrM REALLY NOT MAKING MYSELF CLEAR. WHAT 

I'M TRYING TO-- A PERSON TRYING TO hDDRESS HIMSELF TO THE 

QUESTION OF THE ROAD EXPANSION ~HERE YOU WANT THE DEDlCATIO~ 

UP TO A MAXIMUM OF 100 FEET FROM THE CENTER LINE OF ROUTE 7r 
/ 

WHAT ltM TALKING ABOUT THERE IS THAT THAT-- THE REASON FOR 

f 
THAT IS A GENERALIZED CONDITION THAT EXISTS ALONG ROUTE 7 ' 

IS WHAT I'M ADDRESSING; ISN'T THAT CORRECT? 
i 

A YES. 

Q AND NOT SOMETHING.THAT IS SPECIFICALLY GENERATED 

21 OR CAUSED BY THIS p,;RTICULAR DEVELOPMENT? 

22 

23 

··---A-- THAT'S CORRECT. 

Q OKAY; AND THAT'S ~HAT IS RECOMMEN~~D 6Y THE STAFF; 

t(l~f'C M41"" STR£El. SI.'ITE 319 
t"4:RI'"All I.'•IOG• .. I4 22('3:) 
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1 

ISN'T THAT CORRECT, IN HIS LETTER OF NOVEMBER THE 8TH., 19:· 

A RIGHT. 

Q THE REASON FOR IT; ISN'T THAT CORRECT? 

A I BELIEVE WE ALSO --

Q JUST ANSWER THE QUESTION, IF YOU WILL. 

A WOULD YOU REPEAT THE QUESTION? 

Q ~ELL, THE REASON-- THE REASON THAT YOU'RE ASKI~G 

FOR THE DEDICATION, AND YOU'RE GOING TO WAIVE THE IMPROVE-

MENTS AT THIS TIME, IS BECAUSE OF THE LEVEL OF SERVICE ALO~~ 

ROUTE 7 AS IT EXISTS TODAY IS POOR; AND THERE IS A NEED FOR 

THI$ ROAD IKPKOYEMENT; AND THAT'S THE REASON THAT YOU'RE 

ASKING FOR THE DEDICATION? 

A YES. 

Q OKAY, SIR. NOW, AS FAR AS ANY AS TO ANY 

STUDies AS TO THIS PARTICULAR SITE OR AS TO NURSERIES IN 

GENERAL, YOUR OFFICE OBVIOUSLY HASN'T DONE ANY BECAUSE THAT'S 

WHAT YOU STATE IN YOUR STAFF REPORT; ISN'T THAT CORRECT? I 
A ~HAT 1 S CORRECT. f\ 

S0 1 IN TERMS OF iHE VEHICLES THAT ARE GENERATED o' Q 

WILL BE GENERATED 5Y l"HIS PARTICL'L~R FACILITY, YOU DON'T 

HAVE ANY STUDY AS TO NURSERIES OR PARTICULARLY AS TO MR. A~D 

MRS. CUPP'S OPERATION, DO YOU? 

A WE DON'T KNOW THE A~CUNT OF TRAFFIC OUT OF 

10~6C ''AI~ STq!:ET. SUI'T£ 319 
".t.lctC:£-JI \"IA6111IIA c20l0 

I 

! 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 



80-46ljLJN 

""" 
2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

f"". 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

88 

NURSERIES, PER SE, OTHER THAN THAT WE DO KNOW THAT TURNING 

MOVEMENTS ON AND OFF OF ARTERIAL HIGHWAYS GENERALLY TENDS 

TO DISRUPT THE TRAFFIC FLOW. 

Q WELL, YOU KNOW THAT, AS IT EXISTS RIGHT NOW, THERE 

ARE OBVIOUSLY TURNING MOVEMENTS IN A~O OUT OF THE PROPERTY; 

ISN'T THAT CORRECT? 

A YES. 

\ 

Q WHETHER THERE'S NOTHING DONE; ISN'T THAT RIGHT? \ 

A YES •. \ 

Q AND, IF SOHE50DY WERE TO BUILD A Si~GLE-F~V.ILY 

HOME THERE, JUST ON A SINGLE HOLE OR A SINGLE PIECE OF 

GROUND, TH·AT THAT, IN AND OF ITSELF, WOULD GENERATE TURNIN~/ 
/ 

MOVEMENTS IN AND OUT OF THE PROPERTY, WOULD IT NOT? 

A THAT'S RiGHT. 

Q AND YOU STATE HERE IN YOUR STAFF RE?CRT, QUOTE, 

"A TRIP GENERATION RATE FOR PLANT NURSERIES IS UNAVAILABLE 11 ; 

AND THAT IS CORRECT; ISN'T THAT RIGHT? 
--·----' 

-A.--!~5. 

Q YOU HAVEN'T DONE ANY. STUDIES? 

MR. LAWSON: THE COURT'S INDULGENCE, YOUR HONOR. 

THAT'S ALL THE QUESTIONS I HAVE, YOUR. HO:~OR. 

MS. hND~RSON: NO REDIRECT, YOUR HONOR. 

THE COURT: DO YOU WhNT MR. MOORE EXCUSED OR 

1~!-f.~ ... AI'II STI:fEET. SUIT!! 31~ 
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COMMONWEALTH OF VIRGINIA 
COUNTY OF FAIRFAX 

APPLICATION FOR SPECIAL EXCEPTION, SPECIAL PERMIT· VARIANCE OR APPEAL d AS PROVIDED IN THE FAIRFAX COUNTY ZONING ORDINANCE ~ 

Application No. £. c:Jfl:-])_7J1 Aug-11st 2 ,19~ 
Assigned by Staff 

· · The undersigned hereby applies for the special exception, special permit, variance, or appeal as indicated 
below, for property owned and described as follows: 

Name of Applicant: __ B_l_a_i_J:_ .. _\_·r_. _a_ll_d_D_o_r_o_t_h....;y __ s_. _c_u..;;.p..;;.p _______________ _ 

Name of Property Owner: Dlair ·\t. and Dorothy S. Cupp 

Postal Address of Property: 9439 Leesburg Pi!ce, Vienna, VA 22180 

Name of Subdivision: __ N_o_n_e ________ _,.j•S.;-1 _....;3~-. --.---------------
. ? ~2.... (f. ,' ,)/, 1 u1l County Property Identification Map Reference:_~~---~-~~--~--~----------~ 

6.7208 acres Dranesvilla 
Lot Area: __________ District:----------- Zoning: R-1 

The undersigned has the power to authorize and does hereby authorize Fairfax County staff representatives 
on official business to enter on the subject property as necessary to process the application. 

NATURE OF THIS APPLICATION 

(Applicant is to complete only one of the following boxes. If a Variance is needed in conjunction with 

a Special Exception or a Special Permit, separate application for Variance must be filed.) 

VARIANCE -Application to Board of Zontr1g Appeals under provisions of 
Section -------------- of the Zoning Ordinance. Request: ________________________________________________ __ 

APPEAL -Application to Board of Zoning Appeals under provisions of 
Section -------------- of the Zoning Ordinance. Appeal: _______________________________________________________________ __ 

*See requll'ement for affidavit on back. 
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-\ \ .. -~ 
--x-~b¢-5 cJ, \'r-J~O"" 

Signature of Applicant or Agent 
Thc:aa.s 0. La't·Json, ED quire 

Address Zip 
L;.l03 Chain Bricl.?:e P..ond 

FairZ~xz VA 22030 

BELOW THIS LINE FOR STAFF USE Telephone Number 273-1950 

Application, complete with all required submissions, received: f 1111 1 '7 
, ' , ou 

S ~"'/'. ----Filing Fee paid: ~ v -64q 
Receiving Staff Member: ----"-r+-----
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AFFIJAVIT 

i\ lair t·:. C~('ij 
I, , do her~by make oath or affirmation that to the best of my knowledge and belief the 
foregoing information contained in this application is true; and: 

1. (a) That the following constitutes a listing of names and last known addresses of all applicants, title owners, contract 
purchasers, or lessees of the land described in the applico:~tion, and if any of the foregoing is a trustee, each beneficiary 
having an interest in such land, and all attorneys, real estate brokers, and all agents who have acted on behalf of any 
of the foregoing with respect to the application: 

N~"l~ir ~i. & Dorothy ~~. CU?~dd~lf39 L~es1>ul.·.F: l'ikcR,elatJi'89!t\a, VA 0~·:-H!rs 
"" " . . ,, . . .... . . -. . ..... ,. . 

(b) That the following constitutes a listing of the shareholders of all corporations of the foregoing who own ten (10) per 
cent or more of any class of stock issued by said corporation, and where such corporation has ten ( 10) or less share· 
holders, a listing of all the shareholders: 

Address Relationship 

(c) That the following constitutes a listing of all partners, both general and limited, in any partnership of the 
foregoing: 

Nariid.lE Address Relationship 

2. That no member of the Fairfax County Board of Supervisors, Planning Commission or Board of Zoning Appeals 
owns or has any interest in the subject land or has any interest in the outcome of the decision. 

3. 

iiO!~J: EXCEPT AS FOLLOWS: (If none, so state) 

That within the five (5) years prior to the filing of this application, no member of the Fairfax County BocJrd of 
Supervisors, Planning Commission, or Board of Zoning Appeals or any member of his immediate household and 
family, either directly or by way of partnership in which any of them is a partner, employee, agent or attorney, 
or through a partner of any of them, or through a corporation in which any of them is an officer, director, employee, 
agent or attorney or holds outstanding bonds or shares of stock with a value in excess of fifty dollars ($50), has 
or has had any business or financial relationship, other than any ordinary depositor or customer relationship with 
or by a retail establishment, public utility or bank, including any gift or donation having a value of fifty dollars ($50) 
or more with any of those listed in Par. 1 above~· . 

EXCEPT AS FOLLOWS: 

t;.?" WITNESS the following signature this .J.f -

(If none, so state) 

day of ,)~t-!:Jl!-
7 

, 19 7o/ 

/(~'-~,__, ~4·{ c::, ~'1-·~---------
77 Applicant 

Z!S 



The ab~: i!fidavit was subscribe ~ d ccinf~.im,ed by oath or affirmation before me this b day of 1n~d~ 
19 L {,in the State o'--~/,__,.~""'-~~~~-- ~ 

' . • () --;uJLt--J ./iel,ufb -
~ Notary Public 

I 
. . ~1111 . . 1 t ;Ciq 11 r; y 

My commission expires: I )LJ_A_,(!... 1 0 . 

: ; 
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3TAFF Rt:i:'GR1' 

APPLICATION NUMBER SE-091-D-79 

CRANESVILLE DISTRICT 

App~~cant: Blair & Dorothy Cupp 

:.. ~:. ~ E: c t Par c e 1 : 19- 3 ( ( 1) ) 19 

Acreage: 6.7208 acres 

! : · o ~>J s:.:: u Use : Plant Nursery Expansion 

A~~~ic~ble Zvning Ordinance Provision: 3-104 and 9-003 

Af.>p::.ication F'iled: September 17, 1979 

; _e,;·.l:i~·.e; Commission Hearing Date: December 5, 1979 

:o~~d -~ duperv1sors hearing Date: February 4, 1980 at 3:00P.M. 

S:~~f ~~commendation: The staff recommends approval of SE-091-D-79, 
subject to the conditions noted in Appendix 1 of this report. 
The staff also recommends modification of the transition ya;-a. 
along the east and south sides of the site, subject to the 
approval of the Director of the Department of Enviromuental 
Management. The transition yard and barrier should be waiveC. 
along the west side of the parcel. 

RD 

It is further recommended that the Board of Supervisors modify 
the additional standards of Paras. 2 and J of Sect. 9-514, as 
amended, to allow the lath house and proposed parking lot to 
remain closer to the lot line which abuts the R District. 
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SPECIAL EXCEPTION APPLICATION 
Number: SE-091-D-79 

Acreage: 6. 7 20 8 

Existing Zoning: R-1 

District: DRANESVILLE 

Subfect Porcel: 19-3 ( ( 1) ) 19 

Applicant: Blair & Dorothy Cupp 

Proposed Use: Plant Nursery Expansion 
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SPECIAL EXCEPTION APPLICATION 
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Number: SE-091-D-79 
Acreage: 6.720H ucrcs 
Existing Zoning: R-1 

District: DRANE.SVILLE 
Subject Parcel: 1 y _ 3 ( ( 1) ) 19 
Applicant: D1a ir & Dorothy Cupp 

Proposed Use: Plant Nursery Expansion 
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SE-0'31-D-79 1 

DESCRIPTION OF THE APPLICATION 

l~. and Mrs. Cupp request approval of a special exception 
application for modification and expansion of a plant nursery 
which has been operating at its present location for seven years. 
The applicants also request a variance (Sect. 9-003) to the 
additional standards for plant nurseries, as amended (Sect. 9-
514), to allow the existing lath house and parking area to remain 
closer to the abutting R-District than allowed by those additional 
standards. 

The facility is in operation seven days a week from 8:30 a.m. 
to 5:00 p.m. with a maximum of seven employees at a time. 

~ plant nursery is a Category 5 Special Exception Use within 
the R-1, Residential District, one dwelling unit/acre. Approval of 
this application must satisfy pertinent standards contained in the 
Zoning Ordinance, an extract of which is Appendix 4. 

LOCATION AND CHARACTER OF THE AREA 

The 6.7 acre site is located at 9439 Leesburg Pike (Route 7) 
approximately 550 feet east of Beulah Road (Route 702) . 

The site and the surrounding area are zoned R-1. The property 
to the west was recently rezoned to the R-2 zoning Category ( 78-
D-6 0) • 

CONFORMANCE WITH THE COMPREHENSIVE PLAN 

The subject property is in the M7, Wolf ·rrap Community Planning 
Sector of the McLean Planning District of Area II. 

The Plan states: 

"C. Land along the south side of Route 7 should raaintain 
the pattern of an average density of 1-2 units per acre but 
permit cluster development so that land immediately adjacent 
to the highway would remain as open space and provide a buffer 
for the residential area. 

D. To maintain the present scenic attractiveness of Route 7 
in this area, site plans for all developments should be en­
couraged to continue to feature greater than normal setbacks 
from the highway and natural buffering as many recent develop­
ments have done. To im~lement this policy proposal a zoning 
ordinance amendment policy should be considered. 

E. Route 7 through this sector should be kept free of addi­
tional conunercial-industrial development west of the Dulles 
Airport Access Road." 



SE-091-D-79 2 

The adopted Plan Map shows residential use at 1-2 dwelling 
units/acre. 

STAFF ANALYSIS 

Transportation Analysis 

The Office of Transportation would not object to approval 
of this application provided the applicant makes improvements· noted 
in the d~velopment conditions of Appendix 1. See Appendix 5. 

Environmental Analysis 

There are no significant environmental constraints to the 
proposed development. See Appendix 6. 

Preliminary Site Plan Analysis 

The proposed on-site buildings must satisfy the 100-foot 
setback requirement of Paragraph 2, Sect. 9-514, as amended. The 
parking area must·be located to meet the 50 foot setback required in 
Paragraph 3 of Sect. 9-514, as amended, and must be of a dustless 
surface. See Appendix 4. The applicant requests a modification of 
these requirements by the Board of Supervisors. Ref. Sect. 9-003. 
Modification of those requirements appears to be appropriate. 

Retail and wholesale sales are proposed on the site. A re­
tail sales establishment in an R-1 District requires Transitional 
Screening 3 between the commercial and adjacent residential uses. 
This screening is required on ·the eastern, western and southern 
side of this site. Transitional Screening 3 consists of an un­
broken 50 foot wide strip of landscaped open space and a barrier 
fence in accordance with the provisions of Par. 3C of Sect. 13-109 
of the Zoning Ordinance. Construction of a Transition Screening 3 
on the eastern portion of the site would require removal of part 
of the existing lath house. 

Peripheral landscaping could satisfy modification requirements 
of Par. 2 of Sect. 13-111 by minimizing adverse impact with archi­
tectural and landscaping techniques. 

The single-family dwelling of the applicant is situated be-
tween the plant nursery and the rezoned parcel to the west, which is 
approximately 280 feet from the nursery. In this instance the staff 
feels that a Transition Screening 3 Yard is not necessary. The staff, 
therefore, recommends waiver of this screening requirement pursuant 
to Par. 2 of Sect. 13-111. Likewise, the existing vegetation and 
growing nursery stock (i.e., .trees, shrubs and plants} on the south­
ern portion of. the site provides adequate screening along that bor­
der. Staff feels that the Transition.Screening 3 requirement should 
be modified on the south to retain and use the existing vegetation. 
Any landscaping or screening deemed necessary should be provided to 
the satisfaction of the Director of Environmental Management. 

Service drives arc usually required along primary roads. How­
ever, in approving a preliminary plut for R-2 development O!l the 
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property west of the nursery the 3ervicc drive required was waived 
becuuse public street access was provided through the rezoned property 
from Ucul~h HrJucl to thE.: Cupp property. 'fherefore, unless the Cupp 
~ropurty is r~develo~~d, no functional service drive is required for 
the development proposed under this special exception. At the time 
of redevelopment of the Cupp property, extension of the public street 
from the west may be required in lieu of a service road. 

A standard deceleration lane should be provided in order to in­
sure uninhibited traffic movement on the existing two eastbound lanes 
of Route 7. 

STAFF CONCLUSIONS AND RECOMMENDATIONS 

The special exception proposed conforms to the Plant Nursery 
definition, as amended, in Article 20 of the Zoning Ordinance. 

The setback requirements noted in Paras. 2 and 3 of Sect. 9-514, 
as amended, and the screening requirement of Article 13 can be modi­
fied by the Board of Supervisors. Any waiver or modification of the 
screening requirements must be approved by the Director of Environ­
mental Management. 

Parking must be of a du~tless surface. 

The staff recommends approval of SE-091-D-79, subject to the 
conditions noted in Appendix 1 of this report. The staff also rec­
ommends that the transition yard along the east and south sides of 
the site be modified pursuant to Par. 2 of Sect. 13-111 of the zon­
ing Ordinance. The transition yard and barrier should be waived 
along the west side of the parcel. 

It is further recommended that the Board modify the additional 
standards of Pars. 2 and 3 of Sect. 9-514 to allow the lath house 
and proposed parking lot to be located closer to~the lot line which 
abuts the R District. 

APPENDICES 

1. Proposed Development Conditions 
2. Affidavit 
3. Statement of Justification 
4. General Standards 
5. Transportation Analysis 
6. Environmental Analysis 
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SE-091-D-79 Appendix 1 

PROPOSED DEVELOPNENT CONDITIONS 

If it is the intent of the Board of Supervisors to approve 
s&~091-D-79 located as Tax Map 19-3 ((1)) 19 for use as a plant 
nursery pursuant to Sects. 3-104 and 9-003 of the Fairfax County 
Zoning Ordinance, the staff reconunends that the Board condition 
the approval by requiring conformance with the following develop­
ment conditions: 

1. This Special Exception is granted for the location indicated 
in the application and is not transferable to other land. 

2. This Special Exception is granted for the buildings and uses 
indicated on the plats submitted with the application only. 

3. A copy of this Special Exception SHALL BE POSTED in a con­
spicuous place along with the Residential/Non-Residential 
Use Permit on the property of the use and be made available 
to all Departments of the County of Fairfax during hours of 
operation of the permitted use. 

4. Submission and approval of a site plan prepared in accordance 
with the provisions of Article 17. The revised site plan 
will satisfy ordinance requirements for parking, landscaping 
and screening, subject to approval of the Director, Depart­
ment of Environmental Management. 

5. Construction of a deceleration/right turn lane for entrance 
to the plant nursery. 

6. Dedication of right-of-way to 100 feet from the centerline 
for a third eastbound lane and a standard service drive, 
the exact amount of dedication to be set by OEM at the 
time of site plan review. Construction of the third lane 
and the service drive can be deferred until such time as 
the site redevelops. 

7. Provision of peripheral landscaping along the eastern side 
of the si·te to minimize adverse impact to the adjoining 
residential property. 

8. Retention of existing vegetation along the eastern, western, 
and southern property boundaries where waivers or modifications 
to the screeniny requirements are granted. 

9. This approval, contingent on the above noted conditions, shall 
not relieve the applicant from compliance with the provisions 
of any applicable ordinances regulations or adopted standards. 
The applicant shall be himself responsible for obtaining the 
required Residential/Non-Residential Use Permit through estab­
lished procedures, and this Special Exception shall not be 
valid until this has been complied \-lith. 



·Appendix 2 

AFFIDAVIT 

1, Blair W. Cupp , do hereby make oath or affirmation that to the best of my knowledge and belief the 
foregoing information contained in this application is true; and: 

1. (a) That the following constitutes a listing of names and last known add:esses of all applicants, title owners, contract 
purchasers, or lessees of the land described in the application, and if any of the foregoing is a trustee, each beneficiary 
·having an interest in such land, and all attorneys, real estate brokers, and all agents who have acted on behalf of any 
of the foregoing with respect to the application: 

Name Address Relationship 
Blair W. & Dorothy S. Cutp, 9439 Leesburg Pike£ Vienna, VA Owners 
Thomas 0. Lawson, 4103 C ain Bridge Road, Fair ax, VA Attorney 

(b) That the following constitutes a listing of the shareholders of all corporations of the foregoing who own ten (10) per 
cent or more of any class of stock issued by said corporation, and where such corporation has ten (10) or less share· 
holders, a listing of all the shareholders: 

Name Address Relationship 
NONE 

(c) That the following constitutes a listing of all partners, both general and limited, in any partnership of the 
foregoing: 

Address Relationship 

2. That no member of the Fairfax County Board of Supervisors, Planning Commission or Board of Zoni.ng Appeals 
owns or has any interest in the subiect land or has any interest in the outcome of the decision. 

NONE 
EXCEPT AS FOLLOWS: (If none, so state} 

3. That within the five (5) years prior to the filing of this application, no member of the Fairfax County Board of 
Supervisors, Planning Commission, or Board of Zoning Appeals or any member of his immediate household and 
family, either directly or by way of partnership in which any of them is a partner, employee, agent or attorney, 
or through a partner of any of them, or through a corporation in which any of them is an officer, director, employee, 
agent or attorney or holds outstanding bonds or shares of stock with a value in excess of fifty dollars (SSO), has 
or has had any business or financial relationship, other than any ordinary depositor or customer relationship with 
or by a retail establishment, public utility or bank, including any.gift or donation having a value of fifty dollars ($50) 
or more with any of those listed in Par. 1 above. 

EXCEPT AS FOLLOWS: 

WITNESS the following signature this 'f ~ 

The ~~idavit was subscribed 
19 .:...t-:-1--' in the State of ..A 

(If none, so state} 

day of¥--· 19 ----'z_c."'-9 __ _ 



----· ·-·-·~-~ 

'-1. WISE KELLY • .JR. 

RALPH G. L.OUK 

TI-IOMA!! O. LAWSON 

H. WISE KELLY. Ill 

""·BREWSTER COCKRF.:L.L 

KELLY. LOUK. LAWSON & KELLY 
AT1 ORNEYS AT LAW 

4iQ3 CHAii'J 8~1DGE ROAu 

FAIRFAX, VIRGINIA 22030 

7Q:-,. 273 1'350 

September 4, 1979 

Members, Fairfax County 
Board of Supervisors 

Re: SE Plant Nursery 
Blair W. and Dorothy S. Cupp 
T/A Wolf Trap Nursery 

Ladies and Gentlemen: 

Appendix 3 

OF" C0UN51tL 

ROBER·r B. HOOD. JR. 

The above applicants have been operating a plant nursery at 9439 
Leesburg Pike, Vienna, VA for seven years and now that Capers Nursery 
has gone out of business, they are virtually the only full service 
plant nursery in this area. Thus, it serves a real need for this 
area. 

The Cupps also live on the premise8 and thus assure the continued 
maintenance of an attractive and esthetically pleasing environment. 
The business is in operation seven days a week from 8:30 a.m. to 5:00 
p.m. with a maximum number of employess at any given time of 7. The 
maximum number of customers at any one time would be 15; thus, the 
operation has a minimal effect on the traffic on Route 7. 

The proposed modifications are really more in the nature of 
rearranging the location of activities on the site rather than their 
expansion. For example one greenhouse is being moved closer to an 
existing greenhouse and the sales and display building. The same is 
true of the lath house and the existing sales and display area is 

.being expanded. In each instance the changes will move the various 
activities away from the property lines and in closer proximity to the 
applicants' house. 

Since the site consists of 6.7+ acres of land there is obviously 
more than enough area to accommodate these modifications. 

TOL/dfr 

Enclosures 

Very truly yours, 

' '.>·· ·---!; ~~ ~~ ·'k\-.L)(ll'\ 
I 

Thomas 0. Lawson 
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Appendix 4 

General Standards 

In addition to the snec1f1c standards set forth hereinafter 
with·r~gard to parti~ular special exception uses, all such 
uses shall satisfy the following general standards: 

1: The pro.posed use at the speci.fied location shall be 
in harmony with the policies embodied in the adopted 
Comprehens1¥e Plan. 

2. The proposed use shall be 1n harmony with the general 
purpose and intent or the applicable zoning district 
regulations. 

3. The proposed use shall be such that· it will not adversely 
affect the use or development of the neighboripg pro­
perties in accordance with the applicable zoning district 
regulations and the a~plicable provisions·or the adopted 
Comprehensive Plan. The location, size and height of 
buildings, structures, walls ~~d .fences, and the nature 
and e~tent of screening, buffering and landscaping shall 
be such that the use will not hinder or discourage the 
appropriate development and use of adjacent or~nearby 
land and/or buildings or impair the value thereof~ 

~- The proposed use shall be such that pedestrian and 
ve~cular traffic generat~d will not be hazard~us 
or con~l~ct with existing and anticipated trafric 
in the neighborhood. 

5. In addition to ~he standards wh~ch may be set forth in 
t~s Article for a particular category or use~ the 
Board shall require landscaping and screening in ac­
cordance with the provisions or Article 13. 

6 .. open space shall be provided in an amount equivalent . 
to that specified for the zoning ·district in which 
the proposed use is located. 

7. Adequate utility, drainage, parking~ loading and 
other necessary facilities to serve the proposed 
use shall be provided. Parking and loading require­
ments shall be in accord~1ce with the provisions 
of Article 11. 

8. Signs shall be regulated by the provisicns of 
Article 12, e~cept as may be qualiried in the 
parts that follow for a particular category or 
use. However, the Board may impose more strict 
st~,dards for a given use than those set forth 
in this Ordinance. 
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Article 20 

In the ~-~ ttro~g~ ~-4· Dist~icts, no plan~ 
r .. u~ser·.· sl'"iall b~ e~tablishec <::<cept on a lot 
\·:hicr_ has t5. wir! inurr: lot area of five ( 5) acres 
and has frontage on an arterial street as defined 
in the :.:a~::.:-ted corn:;.rehensive plan.. 

In the ?.-A ~'1roush E-4 Districts, no building 
or struc~ure usea ~or or in connection with such use 
shall be located closer than 100 feet to any lot 
line which aLuts an R district. 

In the R-A tnrough R-4 Districts, no off-street 
parking ro loading space shall be located closer 
than fifty (50) feet to any lot line which abuts 
an R district. 

Plant nurseries shall be subject to the regulations 
of the zoning district-in which located. In addi­
tion, in the R-A through R-4 Districtsm the Board 
shall impose such conditions and restrictions as 
it may deem necessary to assure that the use will 
be compatible with the adjacent residential area. 
In particular the Board may condition the following~ 

A. Location, size, height and use of structures 

B. Location and number of commercial vehicles 

c. Lighting and hours of operation 

D. Location of materials stored outside 

PLANT NURSERY: An area or establishment for the propa­
gation, cultivation and growing of nursery stock such as 
trees, plants, shrubs and vines. Retail sales from the 
site may be permitted as an accessory use and shall be 
limited to nursery stock grown on the property and items 
designed solely to maintain and preserve the life and 
health of nursery stock such as fungicides, insecticides, 
chemicals, peat moss, humus, mulches and fertilizers. 
Landscape contracting of nursery stock grown on the pro­
perty' shall be permitted as an accessory use. 

For the purpose of this Ordinance, growing of nursery 
stock shall include stock which is grown on the prem1ses 
and stock which is purchased elsewhere and transplanted 
for growth on the premises. 
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Appendix 5 

FAIRFAX COUNTY, VIRGINIA 

MEMORANDUM 

TO: 
Sidney R. Steele, Chief 
Zoning Evaluation Branch, OCP DATa November 8, 19 79 

FROM: Shiva K. Pant, Director (-·~,. ~,.. 
Office of Transportation~,~~ 

P'ILI!: NOt 3-5, SE-091-D-79 · 

SUBJECTt Transportation Impact 

REFERENCEt SE-091-D-79, 19-3 

IMPACT ANALYSIS AND DESIGN CO-:<·JSIDERATIONS 

Compatibility with the Adopted Plan 

The site is located on the south side of Leesburg Pike (Rt. 7) 
southeast of Beulah Road. Route 7 is classified as a principal 
arterial, the main function of which is to provide for through traffic. 
The road is four lanes in this area with a median divider. There 
are separate turn lanes on Route 7 at some intersections including 
that with Beulah Road. The 1978 traffic count on Route 7 in the 
vicinity site was 34,965 vpd. This is the latest traffic count 
available and is reported by VDH&T. The level of service in 
this area is very poor due to the high volumes of traffic. 

~he transportation element of the Countywide Plan recommends 
the widening of Route 7 to a six lane divided facility. Public 
hearings for ~~is project have not been scheduled at this time. 
In addition, service drives are·required along primary roads such 
as Route 7. Therefore, sufficient right-of-way should be dedicated 
for a third eastbound lane, and a standard service drive. Dedication 
should include right-of-way to about 100 feet from the centerline, 
the exact amount to be set by the Department of Environmental Manage­
ment at the time of site plan review. Construction of the third 
lane and the service drive can be deferred until such time as the 
site redevelops. 

A trip generation rate for plant nurseries is unavailable, 
therefore, an estimate of the number of trips to and from the 
facility is undetermined. 

Access to the Surrounding Street System 

The existing site has direct access' to noute 7 and no change 
in this situation 'is proposed by the applicant. There is· a break 
in the median divider on Route 7 at the entrance to the site. 
In addition, there are separate left turn lanes at this location. 
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The applicant should construct a deceleration/right turn 
lane on eastbound Route 7, such that vehicles reducing speed 
to enter the site will not disrupt traffic flow on Route 7. 

RECOM..~ENDATION 

The Office of Transportation would not object to the approval 
of this application provided the applicant: 

o dedicates right-of-way to about 100 feet from 
centerline along the frontage of the site, 
the exact amount to be set by the Department 
of Environmental Management at the time of site 
plan reviet-r, 

o constructs a deceleration/right turn lane for 
entrance to the plaut nursery. 

SKP/tlh 
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ENVIRONMENTAL SITE ANA!iYSIS 
Appendix 6 

Project Number: _____ S~E--~0~9wl.-~n4-~7~Y~--- Location: ____ ~l~9~-~3~(~(~1~>.>~1~9----------------------~ 

Existing Zoning: _______ Proposed Zoning and/or Use: --·~N~u~r•s~c~ry._ ______ ~- Acreage: ___ 6~·~7 __ _ 

Site Features 

A. Geology: coastal Plain, Piedmont, 
Triassic 

1. shallow bedrock ••.•••• 
2. groundwater resource 
3. mineral resources 

B. Topography: 
1. steep slopes ~15%) 
2. irregular landform 

c. Hydrology: 
1. water features 

.2. critical location in watershed 
3. water supply watershed 

0. Soils: 
1. marine clays • • • • • • . • 
2. shrink-swell clays 
3. highly erodible soils • 
4. high water table soils 
5. soils with low bearing 

strength • • • • 
6. poor infiltration soils • • • 

E. Vegetation, Wildlife & Open Space: 
1. quality vegetation 
2. wildlife habitat 
3. adopted EQC • • • • • • • • • 

Environmental Quality 

F. Noise: 
1. airport noise • 
2. highway noise • 
3. railroad noise 
4. other types of noise 

G·. Water: 
1. point source pollution 
2. non-point source pollution 

H. Air: 
1. mobile source pollution 
2. stationary s9urce pollution • 

I. Aesthetics: For example: 
internal views, views from site, 
views of site from adjacent 
development 

J. Other: . . . . . .. . . . 

Presence 
yes no 

X 

--X 

__ x_ 

X 

X 

X 

X 

X 

--X 

X 

__ x_ 

_x_ 

X 

X 

X 

Problems 
yes no 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Comments 

c. Difficult Run watershed 
1. Stream located in southeast corner 

of the site. No disturbance to the 
stream is proposed. 

3. The property is located upstream 

D. 

of the Potomac water intake. Pro­
posed modifications·will not signi­
ficantly impact the water quality of 
the Potomac. 

4., 5., 6. - Meado~tille silt loam 
found adjacent to the stream in the 
southeast corner of the site. No 
construction is planned on this soil. 

Comments 

F. 
2. Some of the nursery buildings fall 

within the unacceptable noise 
zone of Route 7. However, this 
noise will not significantly 
affect this commercial use. 



Robert L. Davis 
Office of Comprehensive ~lanning 
·Zoning Evaluation Branch .. 
The }1assey Building 
4100 Chain Bridge Road 
Fairfax, VA 22030 

Re: SE-091-D-79 
Blair and Doro~hy Cupp 

Dear Bob: 

------~· 

December 6, 1979 

I would like the application to reflect the fact that the 
operating entity for the .nursery will be the \•1olf Trap Hursery, Inc. 
Hy original letter of jus.tification dated September 4, 1979, does 
reference this fact in tl\e re; however, I ''·'ould assume that the 
board, upon issuing the SE, would want to include the operatinr, 
entity in the permit as ~ell as the ot~ers of the property. In this 
instance the Cupps are the sole owners of the corporation as well. 

On another matter I would like the record to reflect that the 
applicants object to the ~equirement of the dedication of a right-of­
way up to 100 feet from ~he centerline of Route 7 and the construction 
of a deceleration right t;,urn lane at the entrance. Am I correct in 
assuming that the staff'~ recommendation is that both the construction 
and the dedication of th~ 100 foot right-of-way be deferred until a 
later redevelopment of th~ site? 

Also, I would appreciate it if the staff would clarify exactly 
what transitional yard i~ going to be required on the eastern 
boundary adjacent to the ,.present lathe house. The vegetation that 
exists on the entire per~eter of the site is more than adequate to 
screen the facility from~he adjacent properties; and, I would 
therefore request a waiv~r of the transitional yard requirement on all 
of the side yards. 

Very truly yours, 

Thomas 0. Lawson 

TOL/dfr 

cc: Blair Cupp 
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COMMONWEALTH OF VIRGINIA 

COUNTY OF FAIRFAX 

Hr. Thomas 0. Lawson 
Attorney- at- Lat.J 

4100 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

January 4, 19 80 

410 3 Chain Bridge Road 
Fairfax, Virginia 22030 

, I 
( 

Re: St-091-D-79 - Blair and Dorothy Cupp 

Dear Tom: 

The pending application will reflect the fact that the 
operating entity for the plant nursery is \volf Trap Nursery, 
Inc. 

Your assumptions that construction of the deceleration 
lane and the dedication will be deferred until a later 
redevelopment of the site is incorrect. Constru9tion of a 
deceleration/right turn lane for entrance to the plant 
nursery is to take place at the time that the proposed 
improvements are made onsi te. Liket.Jise, dedication of 
right-of-way up to 100 feet from the centerlin~ of Route 7 
for a third eastbound lane and a standard service drive should 
occur upon approval of the site plan for the special exception. 
Construction of the third eastbound lane and the service drive 
can be deferred until such time as the site redevelops. . . . . . .. . .. -·~ .... - ... 

I agree that the vegetation that exists along the eastern 
boundary of the site is adequate to screen the facility from 
the adjacent property. A waiver of that transitional yard 
requirement would be in order and will be recommended to the 
Board of Supervisors. 

The pending special exception application for expansion 
of Wolftrap Nursery, Inc. brings it under the current regula­
tions of the Zoning Ordinance. Conformance with the Ordinance 
definition for plant nurseries would prohibit the retail sales 
of items not designed solely to maintain and preserve the life 
and health of nursery stock such as garden tools, hoses, 
pottery, statues and bird baths. Subsequent to the Planning 
Commission hearing, r,1here the staff recommended approval, 
Mr. Cupp informed me that these items were currently being 
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Mr. Thomas 0. Lawson 2 January 4, 1980 

sold onsite. Unless these items are removed from the site 
as sales items the staff will have to recommend denial of 
the pending special exception application to the Board of 
Supervisors. 

If you have further questions regarding this application, 
please contact me. 

RLD:cd 

Sin7Jrely, -: . _. 

.-~.ktt .:l· /~i~!.!.t.)_!,_ 
R~b:-~t L. Davis 
Staff Coordinator 
Zoning Evaluation Branch 
Office of Comprehensive Planning 



Robert L. Davis 
Office of Comp~ehensive Planning 
Zoning Evaluation BTanch 
The Massey Building 
4100 Chain Bridge Road 
Fairfax, VA 22030 

Re: SE-091-D-79 
Blair and Dorothy Cupp 

Dear Bob: 

January 10, 1980 

I have reviewed your letter of January 4, 1980, with Mr. Cupp 
and I am disturbed by your interp~etation of the existing zoning 
brdinance regarding Wolf Trap Nursery's present ope~ations. You 
say that Mr. Cupp must cease to sell a number of items even prior 
to the approval of this application. The clear icplication of 
your letter ignores the fact that Mr. Cupp's business is grand­
fathered as a pre-existing use. In fact approximately 4 years ago 
Mr. Cupp was prosecuted by the County for the sale of these same 
items and Judge Griffith found him not guilty. I am surprised 
that you would state in effect that before the staff would consider 
reco~~ending favorably on this request Mr. Cupp must comply with 
an ordinance which is not applicable to him. 

Additionally it is my client's position that even if the SE 
is approved, hi$ business will continue as a grandfathered, non­
conforming use and the new ordinance would not be applicable to 
him. All Mr. Cupp seeks to do is rearrange his facilities in a 
more efficient manner with a diminuous amount of expansion and to 
continue doing what he bas been doing for the last seven years. 
He is not seeking to expand his operation in terms of the activities 
that are conducted thereon. 

Finally, Hr. Cupp also objects to the requiring of the dedication 
of the right-of-way up to 100 feet from the center line of Route 



.... 
,• 

.. ... 

--------
Robert L. Davis 
January 10, 1980 
Page 2 

'. 

7 for the third east bound lane and service drive and the requ 
that he construct a deceleration/right turn lane. I have alre( 
stated the reasons why he objects to this, and would simply adc 
that the expense is out-of-line with the requirement. Addition 
I thinkl-: that ~lton Enter rises v. The Board of Su ervisors 
of Prince Will1am County, S.E. , eci e Octo er 5, 
1979, by the Virginia Supreme Court prohibits the County from 
making this requirement. 

I would request that this letter as wellaas your letter 
of January 4, 1980, be made a part of the board package and a 
part of the record in this case. 

Very truly yours, 

Tholllas 0. Lat-1son 

TOL/dfr 

cc: Blair Cupp 
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COMMONWEALTH OF VI HGINIA 

COUNTY OF FAIRFAX 

Hr. Thomas 0. Lawson 

4100 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

January 23, 1980 

Kelly, Louk, Lawson. & Kelly 
4103.Chain Bridge Road 
Fairfax, Virginia 22030 

Dear Tom: 

It was not my intention in my letter of January 4, 1980 
to imply that items not designed solely to maintain and 
preserve the life and health of nursery stock should cease 
to be sold prior to the approval of the special exception 
application for the expansion of Wolftrap Nu~sery, Inc. I 
made the statement so that you and Mr. Cupp will understand 
that if the special exception is approved it must come into 
compliance with the current Zoning Ordinance definition and 
regulations for plant nurseries. 

Your client's position that even if the special exception 
is approved, his business will continue as a grandfathered, 
nonconforming use and the new ordinance would not be applicable 
is in error. Par. 2 of Sect. 15-101 states: 

"Any use existing prior to the effective date of this 
Ordinance, which is allowed within a particular zoning 
district as a special permit or a special exception use 
by the provisions of this Ordinance, shall not be deemed 
to be a nonconforming use in such district. However, 
any subsequent replacement or enlargement of such use or 
of any building in which the same is conducted or the 
construction of any additional building for such use 
beyond the extent which existed prior to the effective 
date of this Ordinance, shall be subject to a special 
permit or special exception obtained in accordance with 
the provisions of this Ordinance. Such special permit 
or special exception shall be approved only if the 
resulting use complies with the standards set forth in 
Articles 8 or 9 for the particular use in question. 11 

The last sentence clearly states that the resulting use, if 
approved, must come into compliance with the ordinance 
provisions .concerning plant nurseries. 

Staff recommendations regarding improvements to Route 7 
will remain as stated. 



""" . 
Thomas 0. Lawson 2 January 23, 1980 

As requested, your letter of January 10, 1980, as well 
as my letters of January 4 and January 17, 1980 will be made 
a part of the Board package on the subject Special Exception 
application. 

RLD:cd 

s:;;· n erely yours ' 
/J . ·!" . ---: ! \ , : /,-! /il-,{·rc ,{ /.),::_~~~-~--.J---, 

Ro15.ert L. Davis, III 
Staff Coordinator 
Zoning Evaluation Branch 
Office of Comprehensive Planning 
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Robert L. Davis 
Office of Comprehensive Planning 
Zoning Evaluation Branch 
The Massey Building 
4100 Chain Bridge Road 
Fairfax, VA 22030 

Re: SE-091-D-79 

'( 

January 29, 1980 

Blair and Dorothy Cupp 
T/A Wolf Trap Nursery, Inc. 

Dear Bob: 

Attached to this letter are ten copies of a site layout of 
Blair Cupp's property at the Wolf Trap Nursery, Inc. located on 
Leesburg Pike, Route 7. -You will see that the sales office expansion 
has been reduced and that the proposed new lathe house and greenhouse 
have been extended to where they now join. I would appreciate it 
if you would substitute these for the plats now in the file. This 
will be Hr. Cupp's final submission. 

For the record I would like to make it clear that my client 
objects to the staff's interpretation of the ordinance for the 
conditions that would attach to the special exception result in an 
unwarranted confiscation of a portion of Mr. Cupp's business and, 
therefore, would be illegal and void. Obviously these conditions 
would seriously damage his business and he would be foolish to 
accept the special exception under these circumstances. 

The required dedication and road improvements are also unreason­
able, illegal and not related to the public health, safety and 
welfare. This is particularly true in this instance since the 
modifications in Mr. Cupp's business are so diminuous that they 
will not measurably impact the public welfare or safety, particularly 
traffic on Route 7. This is a development of such a nature that 
it would be impossible for him to pass on the cost of such road 
improvements to the consuming public which is normally the case 
t-lith a developer of houses ou a commercial enterprise. In t!H~ 
later two instances road improvement costs can simply be added on 



Robert L. Davis 
January 29, 1980 
Page 2 

~ --· -·~ _...---·--

as a cost of the project and passed on to the ultimate purchaser. 
That obviously would be impossible in the case of a business of 
this type for when you sell rose bushes, azaleas, etc. your price 
has to be competitive t-lith the market. 

It has been the position of my client and continues to be his 
position that be seeks the special exception (without the conditions 
and legal interpretation given to it by the staff) only as a method 
of exhausting his administrative remedies, for it is Mr. Cupp's 
position that he has the right to apply for and seek approval of a 
building permit to construct the improvements as shown on the 
development plan asssuming, of course, that applicable requirements 
of the building code are met without prior board approval and that 
he has a vested right to continue his business and to accommodate 
its normal, natural growth. 

I would appreciate it if you would make this letter a part of 
the board package and part of the record in this case. 

TOL/df-r 

Enclosures 

cc: Blair Cupp 
Nancy K. Falck 

Very truly,youri, 

Thomas 0. Lawson 



- -----·--------·- -· 

·wor£TRAJP 
cJVwwm~, f!/llC. 

_g 4 3 9 L E E S 8 U R G pI K E 1 V I E N N A, V I R G I N I A 2 2 1 8 0 I P H 0 N E ( 7 0 3 ) 7 5 9 • 2 4 2 4 

Blait· \.C Cupp 

M:·. John F. Herrity, Chairman, 
Fairfax County Board of Supervisors, 
})ear Mr. Herrity: 

Ouruth'" ~. Cupp 
February 4, 1980 · 

My wife and I opened our business on Ivlay 6, 1972, and 
fortunately for us, and the comtnunity ·which we serve, our business 
has prospered. Son1e tin1e after we opened we began receiving calls 
items that we \vere forbidden to sell under the ordinance existing at 
that tin1e. I obtained a copy of the County 014 dinance and I noticed that 
on the first page there appeared a declaration which read something like 
this: "The purpose and intent of this Fairfax County ordinance is to pro­
mote the health, safety and welfare of the general public". My first re­
action to this was very posative, because this is the very nature of our 
business. Every time we plant a tree or shrub we are providing 'clean 
air n1achines ', as each itetn of green folliage provides all .with oxygen, 
literally our breath of life. Then as I read further into the ordinance l 
discovered iten1 after iten1 that is designed to restrict, rather that pro­
mote the health, safety and welfare of the citizens. The ordinance failed 
to recognize that in a competative world, the more narrow the scope of 
a business, the less is it's chance of survival. For ex~nnple, if we were 
to atten1pt to sell only Star roses, and nothing else, we would not survive. 
The one who pays all of our bills and makes our business possible, and 
indeed n1akes this governing body possible, the consumer, is demanding 
tnore and n1ore to be able to do one stop shopping. Gasoline is now $118 
per gallon and is projected to reach $2. by the end of the year. It is too 
precious to waste unneecessarily. 

I recognized early that in order to be competitive I must be able 
to sell these ancillary products that the consumer was den1anding, and failing 
to recognize anything detrimental to the health safety and welfare of the pub­
lic that n1ight occur fron1 the sale of such items, vo~e decided to test the valid­
ity of the ordinance in court. The rest of the story is now his tory. After an 
inspection of our pren1ices by the court, where many man madeobjects such 
as pruning shears, concrete products, \Vater hoses etc. , were on display 
and being offered for sale, the court ruled against the restrictive ordinance 
in favor of the people. ls it not in th·~ best interest of the people that items 
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which thev need and want he nu1de avail=tble to then1 without governn1entnl 
J ~ 

interference, as long as there j s no threat to their he I th, safety or welfnre? 

Please allow me to illustrate this point. A fair an1ount of our 
greenhouse business is done in the sale of Bonsai trees, n1iniature trees 
grown only in containers. Some of these trees are a number of years old 
and are relatively expensive for their size. We also sell the n1iniature 
tTees separntely as starters to those who wish to grow nnd n4 ain their own 
fron1 a seedling. Bons.ai n·ces need a specinl container with certain size 
drainage holes, and we also offer these for sale. I have brought one of these 
starter pots along with n1e today for your inspection, and with your permission 
\Vould like to pass it around. Now, the new ordinance enacted a couple of 
n1onths ago, with which the county staff is recon1n1ending that in order to be 
granted this application we n1ust comply, specifically forbids the sale of this 
iten1. This new ordinance says to n1y custon1er, yes, you n1ay purchase a 
J3onsai starter frotn \Volf Trap Nursery, hut it is not in your best inter~st 
to nllow \Volf Trnp Nursery to sell you the special container to grow it in. 
Therefore, if you wish to con1plete your purchase you n1ust spend your time 
and expensive fuel and n 4 y to locate this itcJn elsewhere. '"fhe n1ost logical 
conclusion for this custon1er to reach is to go elsewhere for the entire pur­
chase, having a depressing effect on the custon1er's living expense, and our 
business. This san1e principle applies to the sale of other iten1s. 

\Ve do happen to sell Star roses, and anyone fan1illar with roses 
that they need care. Arnong other things, they are subject to a fungus called 
'black spot', creating a neeLl for frequent sprrtyjng w1th a fung1cide. Fungj­
cidc con1es only in wctablc powder for1n, and n1ust be rnixcd and di1uted with 
water in order to be properly applied. This requires son1e sort of spraying 
device. The ordinance states that I can sell the powder, but the customer 
n1ust go elsewhere to purchase the sprayer with which ro apply the solution. 
ls this needless waste of tin1e and gasoline in the best interest of the public? 
I beUeve that you will agree with tne, and n1y clientel as well, that it is not. 

vVhen plant n1aterial is stored above ground it takes almost constant 
watering to n1aintain life. ln our case, this water is supplied by a deep well. 
In sutnn1cr, the three horse power pun1p at the botton1 of this well runs aln1ost 
constantly during the clay, consun1ing large an1ounts of electrical energy. For 
convenience and nccessnhility we are atten1pting to consolidate the areas 
where the plant n1nterial js stored. It helps considerably to retar.d water 
evaporation if we cnn shade these plants frorn the sun. 'This is best accon1-
plished by n1eans of a shade or lath house. 1'his tcrn1 ]s a n1is-no·rner, for 
it is not a house. ln fact it is not eaven a building. It is only a support so 
that we n1ay lay snow fence over top of the plants, and still have roon1 
beneath it to work and service the plants. This reduces by SO% the amount 
of sunlight reaching the plants, retarding evaporation and greatly reduces 
watering requiren1ents, resulting not only in a reduction in labor, but a sub­
stantial savings of elecn4 jcnl encrp:y ~1s well. The county Rtaff is saying 
that for n1c to in1plcn1ent these enl'r:;y saving tncasurcs by erecting the snow 
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fence, 1 n1ust forgo n1y prcBent stnL11s and bring n1y entire operation under 
rile provisions of the newly enacted ordinance, giving up the sale of the 
very iten1 which the county court has already ruled on. 

Now let us examine son1e of the other conditions attached to the 
approval of this application. 1 happen to live on this property, and have for 
tile past twenty one years. \Vhen 1 hui1t our hon1e it suitable for the size of 
our f~unHy, hut now the kids have left the nest and tlle house is n1uch too large 
for our present needs. l\1 y wife n1a y one day decide that sn1all er living quart­
ers would he n1ore suitnble and wish to tnove into an aparm1ent. nut the 
ordinance says - not so, you cannot do this, it is against the rules, in this 
cnse for you not to live wllcre you work. By what authority does any county 
apply restrictions as to where individual tax paying citizens shall live? l)oes 
the house that I reside in have any effect, adversly or otherwise, on the health, 
safety or welfare of any other citizen? 

Another condition attached to the granting of this application is 
thnt I donate a strip of land [!pproxitnntely 60' x 500' across the front of n1y 
property, for funtre highway widening, and that I also construct at tny own 
expense a deceleration lane on the cast bound lane of route seven. l stongly 
object to the approval of this application conditional upon tny m[lkjng ro"d 
1nlprovetnents to an cxistjnp; public l1jghway. I believe that we have constitru­
tional guarantees as to private ownership of property, and I h"ppcn to hold 
title to this sn:ip of land, and if there have been any offers by the State to 
purchase this property jt has not con1e to n1y attentjon. ln the past when the 
IHghway Dcpartn1cnt needed additional right of way, even in condctnnation, 
the property owner was paid for his land. Why should a citizen whose nlis­
fortune is to own property nhuting a busy highway, be the one to bear the 
brunt of this e;q)ense? \.Yhen tny children needed to go to school \Ve didn't 
buy the bus of build the school, individually. Tf jt wns for the con1n1on good 
the burden was, and still is, shared by all. The questjon also arises as to 
the nceu for a deceleration lane. I lave there been anv studies conducted at 
this site that show a need? 1\ccording to the latest traffic count 1nade, I 
believe within the last twelve n1onths, by the Deparn11cnt of Highways, the 
nutnber of vehicles passing n1y door in n twenty four hour period was 34, 956. 
The cash register that we use provides us, at the end of a given period, with 
an accurate count of the nun1ber of custon1ers. Last venr, according to this . ... 
record, our average nurnbcr of custotners wns only twcnLy fjvc per day. Can 
anyone cluitn that this sn1n1l operation is having an ndvcrse in1p~1ct on the traffic 
on route seven? Isn't it reasonable to assutne tl1~1 t if because of our sn1all 
operath>n there is a clear nnd present danger on route seven, in a period of 
7 ~ years, with 34, 956 cars per day passing our door, o.t least one would 
have collided with one of the twenty five entering or leaving our pren1ices? 
A check with both the County and State police, and nlso the I lighway Department 
in Culpeper where shch records arc kept, shows thnt there hns not been one 
single nccidcnt involving any vehicle leaving or entering our place of business 
since we began. If there were ahnorn1nl danger here, there would, in this 
length of tin1e be evidence of it. 
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In closing let me say that \vhat we propose to do is not the 
result of any expansion progran1 ... it is a result of a natural, orderly 
growth of business. It is just n natural outgro\vth of pride of accon1plish­
n1ent. Not su·iving to be the biggest, only the best. \Vhcn you really 
want to cxcc11 you do the tl1jngs necessary to bring about cx<.:ellcncy. You 
keep your place neat and clean, will not allow trash to acctunulntc. You 
will keep bulky l11aterial, Which Of necessity ll1USt be Stored OUt Of doors, 
covereu at all tin-.es. You will offer high grade plant n1nterial, that is 
well cared for, at a reasonable cost. You will confortn to good taste in 
the architectural style of your buildings, being in keeping with your neigh­
borhood. \Vhen you do all of these things, people just nnntrnlly wnnt to 
trade with you. Good business practices inevitably result in natural busin­
ess growth. As I stated in the beginning, our business has prospered, and 
we have every reason to believe that it will continue. Rut the tirnc has con1e 
for us to consolidate nnd beconH.~ n1ore energy efficient, and at the san1e titne 
n1nkc the daily work load a little easier. 

Sincerely, 

/J4. ;_. t.; t:';y-
Rlair W. Cu pp, 
President 
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Addendum To 

SE 091-D-79 

. BACKGROUND 

On December 5, 1979, the Planning Commission voted to recommend 
to the Board of Supervisors approval of SE 091-D-79, which is an ap­
plication to expand an existing plant nursery in an R-1, Residential 
District in Dranesville District. 

The special exception application was recommended for approval 
based on the staff's conclusion (page 3, Staff Report) that the use 
will conform to the Plant Nursery definition, as amended October 22, 
1979, in Article 20 of the Zoning Ordinance. The staff recommendation 
is based solely on the plant nursery being in conformance with the 
amendment provisions adopted on October 22, 1979. Enclosure #2 of 
this addendum presents the adopted plant nursery definition and addi­
tional standards. 

STAFF COID1ENTS 

Presently, retail sales of such items as garden tools, hoses, 
pottery, statues and bird baths are taking place at Wolftrap Nursery. 
The application for special exception to expand the nursery brings 
the use within the present Zoning Ordinance provisions. Consequently, 
retail sales of the items noted and similar such items are expressly 
prohibited as part of a plant nursery. The staff cannot recommend 
approval of this special exception application unless the sale of 
such items is terminated. Strict compliance \vith the revised defi­
nition and additional standards would make the use a compatible use 
in the R-1 District for which staff would recommend approval. 

The single family detached dwelling shown on the preliminary site 
plan is the domicile of the nursery operator with the plant nursery as 
an accessory use. Par. 5 of Sect. 9-514, as amended, provides the 
Board of Supervisors with the authority to vary, modify or waive the 
provisions of Paragraphs 1, 2 and 3 of the additional standards for 
plant nurseries and the provisions of Article 13 for a plant nursery 
which is accessory to a single family detached dwelling. Thus, those 
modifications and waivers requested by the applicant to allow the ex­
isting lath house and parking lot to remain closer to the abutting R 
district than allowed by the additional standards for plant nurseries 
are permitted. Modifications and waivers of screening requirements 
are also permitted by the section noted above. In this instance, where 
modification or waiver is granted, retention of existing .vegetation 
would be appropriate. 
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STAFF CONCLUSIONS AND RECO~Il'1ENDATIONS 

Sales at the present facility are not in accordance with the 
recently adopted provisions of the Zoning Ordinance with regard to 
a plant nursery. Thus, the staff cannot recommend approval of ex­
pansion of the enterprise without the operation being brought into 
conformance with the ordinance. 

Therefore, should the applicants intend to continue sales of 
merchandise now prohibited at a plant nursery, the staff recommends 
denial of the application. With the understanding that sales would 
conform to the current provisions of the Zoning Ordinance, the staff 
recommends approval of the application subject to the development 
conditions listed in Revised Appendix 1, Proposed Development Con­
ditions. Enclosure #1. In that instance, the staff would also rec­
ommend that the Board modify the transition yard along the south 
side of the site and waive the transition yard and barrier along 
the east and west sides of the parcel provided ~~isting vegetation 
is retained along the eastern, western, and southern property bound­
aries where the modifications and waivers are granted. 

It is further recommended that the Board modify the additional· 
standards of Pars. 2 and 3 of Sect. 9-514 to allow the existing lath 
house and the proposed parking lot to be located not closer than 13 
feet from the lot line which abuts the R District. 
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F ROPOS:CD D:S\"ELGF:·::.:::? CO~~Dl T IONS 

I£ it is the intt:.r;t of -:.ne :Scc:rd c: S-..~; .. s:-vi~o:::-s to approve 
SE 091-D-79 located as Tax Map 19-3 ((1)} 19 for use as a plant 
~urse~' pursuant to Se~ts. 3-104 and 9-003 of the Fairfax County 
Zoning Ordinance, the staff reco~ucnds that the Board condition 
the approval by requiring conformance \·:i t.h the follo,.;ing develop­
ment conditions: 

1. This Special Exception is granted for the location indicated 
in ~~e application and is not transferable to other land. 

2. This Special Exception is granted for the buildings and uses 
indica ted on the plats submitted \-:i th the application only. 

3. A copy of this Special Exception SHALL BE POSTED in a con­
spicuous place along with the Residential/Non-Residential 
Use Permit on the property of the use and be made available 
to all Departments of the County of Fairfax during hours 
of operation of the permitted use. 

4. Submission and approval of a site plan prepared in accordance 
with the provisions of Article 17. The revised site plan 
will satisfy ordinance requirements for parking, landscaping 
and screening, subject to approval of the Director, Depart­
ment of Environmental .r-lanagement. 

5. Construction of a deceleration/right turn lane for entrance 
to the plant nursery. 

6. Dedication of right-of-way to 100 feet from the centerline 
for a third eastbound lane and a standard service drive, 
the exact amount of dedication to be set by OEM at the 
time of site plan review. Construction of the third lane 
and the service drive can be deferred until such time as 
the site redevelops. 

7. Retention of existing vegetation along the eastern, western 
and southern property boundaries where waivers or modifications 
to the screening requirements are granted. 

8. This approval, contingent on the above noted conditions, shall 
not relieve the applicant from compliance with the provisions 
of any applicable ordinances, regulations or adopted standards. 
The applicant shall be himself responsible for obtaining the 
required Residential/Non-Residential Use Permit through estab­
lished procedures, and this Special Exception shall not be 
valid until this has been complied with. 
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Enclosure 2 

PLANT NURSERY: An area or establishment for the propagation, 
cultivation and gro\,ring of nursery stock such as trees, plants, 
shrubs and vines. Retail sales from the site may be permitted 
as an accessory use and shall be limited to nursery stock grot.·ln 
on the property and it~1s designed solely to maintain and preserve 

-the life and health of nursery stock such as fungicides, insec­
ticides, chemicals, peat moss, htL"i\US, mulches and fertilizers. 
Retail sales of items not designed solely to maintain and preserve 
the life and health of nursery stock such as garden tools, hoses, 
pottery, statues and bird baths shall be dcezncd a GARDEN CEN'rER 
and shall be prohibited. Landscape contracting of nurser~, stock 
gro\·ln on the property shall be perrni tted as an accessory use. 

For the purpose of this Ordinance, gro\ .. ·ing of nursery stock 
shall include stock which is gro\vn on the premises and stock \·lhich 
is purchased elsewhere and transplanted for growth .on the premises. 

9-514 Additional Standards for Plant Nurseries 

1. In the R-A through R-4 Districts, no plant nursery shall 
be established except on a lot which has a minimum lot area of 
one (1) acre and has frontage on an arterial street as defined 
in the adopted comprehensive plan. 

2. In the R-A through R-4 Districts, no building or 
structure used for or in connection with such use shall be 
located closer than 100 feet to any lot line which abuts an 
R district. 

3. In the R-A through R-4 Districts, no off-street parking 
or loading space shall be located closer than fifty {SO) feet to 
any lot line which abuts an R district. 

4. Plant nurseries shall be subject to the regulations of 
the zoning district in which located. In addition, in the R-A 
through R-4 Districts, the Board shall·impose such conditions 
and restrictions as it may deem necessary to assure that the use 
will be compatible with the adjacent residential area. In 
particular, the Board may condit~on the following: 

A. Location, size, height and use of structures 

B. Location and number of commercial vehicles 

C. Lighting and hours of operation 

D. Location of materials stored outside 
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5. In the R-A through R-4 Districts, not\·lithstanding the 
provisions of Sect. 9-003, the Board may vary, modify or waive 
the provisions of Parayraphs 1, 2 and 3 above and the provisions 
of Article 13 for a plant nursery \·lhich is accessory to a single 

.. family detached d~·:elling, provided stich dwelling is the domicile 
of the nursery operator. 
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SE-091-D-79 

PROPOSED DEVELOPMENT CONDITIONS 

Appendix 1 
Revised 
February 4, 19 80 

If it is the intent of the Board of Supe~visors to approve 
SE-091-D-79 located as Tax Map 19-3 ({1)) 19 for use as a plant 
nursery pursuant to Sects. 3-104 and 9-003 of the Fairfax Count~ 
Zoning Ordinance, the staff recoiTUllends that the Board condition 
the approval by requiring conforma·nce with the follo\·ling develop­
ment conditions: 

1. This Special Exception is granted for the location indicated 
in the application and is not transferable to other land. 

2. This Special Exception is granted for the buildings and uses 
indicated on the plats submitted \vith the application only. 

3. A copy of this Special Exception SHALL BE POSTED in a con­
spicuous place along with th~ R0~~~0~t~al/Non-Residential 
Use Permit on the property of the use and be made available 
to all Departments of the County of Fairfax during hours of 
operation of the permitted use. 

4. Submission and approval of a site plan prepared in accordance 
with the provisions of Article 17. The revised site plan 
will satisfy ordinance rcquir~1ents for parking, landscaping 
and screening, subject to approval of the Director, Depart-
ment of Environmental Management. · 

6. Dedication of right-of-way to 100 feet from the centerline 
for a third eastbound lane and a standard service drive, 
the exact amount of dedication to be set by DEM at the 
time of site plan review; or, in the event the service drive 
is waived by Director, DEM, dedication of 60 feet from 
centerline. Construction of the third lane and the service 
drive, if required, can be deferred until such time as the 
site redevelops. 

7. Provision of peripheral landscaping along the eastern side 
of the site to minimize adverse impact to the adjoining 
residential property. 

8. Retention of existing vegetation along the eastern, western, 
and southern property boundaries where waivers or modifications 
to the screening requirements are granted. 

9. This approval, contingent on the above noted conditions, shall 
not relieve the applicant from compliance ,.,i th the provisions 
of any applicable ordinunces regulations or adopted standards. 
The applicant shall be himself responsible for obtaining the 
required Residential/Non-Residential Use Permit through estab­
lished procedures, and this Special Exception shall not be 
valid until this has been complied with. 



CUPP SITE 

RIGHT TURN LANE 

Route 7 Widening: 

Surface - 1 i" S-5 - 591 SY@ $2/SY/IN 
Base- 5!" B-3 - 591 SY@ $1. 80/SY/IN 
Subbase- 12" Stone- 282 CY@ $18/CY 

Gravel Shoulders - 72 SY @ $3/SY 

Delineators - 19 @ $27 /EA 

Curb & Gutter- 300 LF@ $10/LF 

CG-lOA Entrance- 1 @ $2,500 

Clearing & Grubbing - 0. 15 Ae @ $1, 800/ AC 

Grading - 1632 CY Fill @ $4. 50/CY 

Drainage: 

10' 24" Pipe@ $60/LF 
1 ·- 24" EW . .. 
Guardrail: 

250 LF @ $30/LF 
2 0 Posts @ $27 /EA 

Sub-Total 
Contingencies - 15% 

Total 

254 

$ 1,773 
5,851 
5,076 

216 

513 

3,000 

2,500 

270 

7,344 

600 
960 

7,500 
540 

$36,143 
5,421 

$41,564 
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CUPP SITE 

ULTIMATE SECTION 

Route 7 Widening: 

Surface - 1 i'' S-5 - 811 SY@ $2/SY/IN 
Base- S!" B-3- 811 SY@ $1. 80/SY/IN 
Subbase - 12" Stone - 326 CY @. $18/CY 

Service Drive: 

Surface - 2'' S-5 - 1331 SY @ $2/SY /IN 
Base- 6" Spec. 210- 1331 SY@ $. 60/SY/IN 
Subbase - 8" - 345 CY@ $18/CY 

Gravel Shoulder - 90 SY@ $3/SY 

Delineators - 21 @ $27 /EA 

Header Curb - 470 LF@ $9/LF 

Curb & Gutter - 938 LF @ $1 0/LF 

. ··Barricades - 2 @ $800/EA 

Sidewalk - 4 7 0 LF @ $8/ LF 

Seeding Median - 1035 SY @ $1/SY 

CG-10A Entrance - 1 @ $2,500 

Clearing & Grubbing - 0. 78 AC @ $1,800/ AC 

Grading- 5,375 CY Fill@ $4. 50/CY 

Drainage: 

6 0' - 24" Cone. Pipe @ $60/LF 
1 ·- DI-3 

· 1- EW 

Sub-Total 
Contingencies - 15% 

Total 

$ 2,433 
8,029 
5,868 

$ 5,324 
4,792 
6,210 

$ 3,600 
1,800 

960 

$ 16,330 

16,326 

270 

567 

4,230 

9,380 

1,600 

3,760 

1,035 

2,500 

1,404 

24,188 

6,360 
$ 87,887 

13,183 

$101,070 



QUALIFICATIONS 

_ Teleghone: 27 3-4227 N. McK. Downs Office: 4015 Chain Bridg 
Road 

I- -

P. o. Box 363 
Fairfax, Va. 22030 

1. Licensed real estate broker from 1948 to date. 

2. Engaged in the listing, sale, management, and appraisal of 
residential, commercial, and industrial real estate from 1948 
to date. 

3. Member of Northern Virginia Board of Realtors and National Associa­
tion of Real Estate Boards. Also member of American Right of Way 
Association and Society of Real Estate Appraisers, with SRA 
designation. 

4. Formal education includes A.S.T.P. Certificate in Civil 
Engineering - University of Virginia, 1937-38: Rutgers University, 
1942-43. Graduate of Army Language School, Monterey, California. 
Satisfactory completion of Appraisal courses at George Washington 
University, University of Virginia, and University of Tampa 
as conducted by the National Institute of Real Estate Appraisers. 

5. 1954-55 engaged in selection, acquisition, and supervision of 
construction of all microwave sites in France for u.s. Army 
Signal Corps. 

6. Fee appraisal assignments: 

(a) Virginia Department of Highways on projects in Fairfax, 
Loudoun, Fauquier, Prince William, Frederick, and Arlington 
Counties and City of Alexandria, City of Fairfax, City of 
Falls Church. 

(b) Fairfax County School Board -site acquisitionmd easement 
valuations. 

(c) Fairfax County Division of Land Acquisition - land acquisition 
projects and easement valuations. 

(d) City of Fairfax - land acquisition valuations, easement 
valuations, and as review appraiser on various projects. 

(e) Town of Warrenton - appraiser and consultant on land acquisi­
tioneand R/W for water reservoir project. 

{f) American Telephone and Telegraph Company as appraiser and 
consultant on R/W and site acquisition. 
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QUALIFICATIONS - N. t-IcK. Downs 

(g) Virginia Electric and Power Company on transmission line 
• R/W and site acquisition. 

(h) Atlantic Seaboard Corporation on gas line R/W. 

(i) Washington Gas Light Company on R/W and site acquisition 
valuation. 

{j) Colonial Pipe Line Company on gas line R/W and site location 
studies. 

(k) (1) Mobil Oil Company - site valuation for service stations~ 

(2) Texaco Oil Company - site valuation for service stations. 

(3) American Oil Company -·site valuation for service stations. 

(1) Town of Vienna - site acquisition and R/W appraisals. 

{m) Town of Hamilton - sewerage treatment plant site acquisition 
and R/W appraisals. 

(n} Fairfax County Water Authority as appraiser and consultant 
on R/W and site acquisition. 

(o} Town of Leesburg, R/W appraiser and consultant for various 
projects, including sewerage treatment plant, sewer easements, 
drainage easements, etc. · 

{p) Town of Lovettsville - easement valuations. 

(q) Town of Purcellville - easement valuations. 

(r) City of Falls Church - appraisal of site acquisition and R/W 
for water tower sites, water pumping station.sites, and road 
expansion projects, etc. 

(s) Chesapeake and Potomac Telephone Company - R/W and site 
acquisition valuations. 

(t} R/W and site valuations for R.F.&P. Railroad and Southern 
Railroad. 

(u) Appraiser and consultant for Potomac Bank and Trust Company. 
Also serve as appraiser for trust departments of Arlington 
Trust Company, National Bank of Fairfax, Riggs National Bank, 
Mount Vernon National Bank, \voodlu.wn National Bank, First 
Virginia Bank, First & Merchants National Bank. 
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QUALIFICATIONS - N. McK. Downs 

• 
(v} County of Loudoun - appraiser and consultant on real estate 

assessments and various other projects • 

(w) Various law firms, lending institutions,and individuals in 
the Northern Virginia area on all types of appraisal work. 

7. Served as member of Town of Fairfax Planning Commission: also 
served as Chairman of Board of Zoning Appeals, City of Fairfax. 

8. Qualified as expert in circuit courts in Arlington, Fairfax, 
Loudoun, Fauquier, and Frederick counties, in Corporation Court 
of city of Alexandria, and in United States District Court for 
Eastern District of Virginia. 
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APPRAISAL Q Ut\LI FI CATIONS 

N. NcK. Do\·Jns 
P. 0. Box 363 

Fairfax, Va. 22030 

Professional Affiliations: 

Society of Real Estate Appraisers, S.R.A. 
Northern Virginia Board of Realtors, Broker 
National Association of Real Estate Boards 
Virginia Real Estate Association 
American Right of t~ay Association 
National Association of Review Appraisers, C.R.A. 

Educacion: 

A.S.T.P. Certificate - Civil Engineering 
University of Virginia - 1937-1938 
Rutgers University - 1942-1943 

Army Language School, Honterey. Californin - 1950 
National Institute of Real Estate Appraisal Courses 

George \.Jashineton University- 19Lt8 
University of Virginia - 1958 
University of Tampa - 1971 

Appraisal Clients: 
(Partial List) 

Virginia Department of Highways and Transportation 
City of Alexandria, Va. 
City of Fairfax, Va. 
City of Falls Church, Va. 
Arlington County, Va. 
Fairfax County, Va. 
Loudoun County, Va. 
Prince William County, Va. 
Totvn of ~varrenton, Va. 
Town of Leesburg. Va. 
To\m of Lovettsville, Va. 
Tot..m of Vienna, Va. 
Toan of Hamilton, Vn. 
T 0\\111 o f Pur c e 11 vi 11. e . V :1 • 

tJn i ll"'d St;Jl.('S Dc•pcl rtllll'lll: () r .Ju~; t. j l'<' 
Northern Virginia f{egi.onal l'nrk 1\uthorily 
Northern Virginia Community College 

Virginia Electric and PnHer Co. 
Chesapeake and Potomac Telephone Co. 
American Telephone nnd Telegraph Co. 
Washington Gas Light Co. 
American Water Horks 
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Appraisal Qualifications - N. I-lc I·,. Downl-i 

Southern Railway System 
R.F. and P. Railroad Co. 
Lehigh Portland Cement Co. 
Colonial Pipeline Co. 
Nobil Oil Co. 
Texaco Oil Co. 
American Oil Co. 
Reston Land Corp. 
Northern Virginia SteGl Corp. 
Costain-Washington, Inc. 

National Bank of Fairfax 
Bank of Virginia 
George Mason Bank 
First Virginia Bank 
ls t 1\rner ican Bank of \'i rgi. n ia 
First and Nerchants National Bank 
Riggs National Bank 
Arlington Fairfax Savings nnd Loan Association 
Suburban Savings and Loan Association 

Various La~v Firms and individuals of ~1orthcrn Virginia I District 
of Columbia, Richmond, Va., Fredericksburg. Va., ~tc. 

Appraisal Experience: 

En p, a g G d in t h G a p p r rt is a 1 o f res i den t i a 1 , co mr.·a c> r c i. r~ l ,'J n d i n d us t: r i rtl 
properties from l9lt8 to date. i\s s ignmen t s cons is r cd of valuation 
of easements and fGe acquisitions for condemnation purposes, 
annexation valuations, zoning valuations, assessment valuatiotLS, 
loan valuations, etc. 

Served as review appraiser for City of Fairfax on Route 50 road 
expansion project and also as review appraiser for Newgate 
Savings and Loan Association while serving on Board of Directors. 

Qualified as Expert Witness in United States District Courc 
for Eastern District of Virginia and also Di~trict ,)f c ... :Llmbia, 
Circuit Courts of Arlington County, Fairfax County. Fauquier 
County, Frederick County, Stn fford CcHJnty. R:tppllhctnnnck County I 

Spotsylvania County, l·!;1rren County. City of Alexandria and 
District Court of Fairfax County . 
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WALTER L. PHILLIPS 
INCORPORA TEO 

CIVIL ENGINEERS 
·LAND SURVEYORS 

PLANNERS 

DIRECTORS 
WALTER L. PHILLIPS, P.E. 

CHAIRMAN Of THE BOARD 

W. LEE. PHILLIPS, JR.. P.E. 
PRESIDENT 

ROBERT A. KINSEY. P.E. 
VICE PRESIDENT 

ASSOCIATE 
JERRY A. McKNIGHT. C.L.S. 

~~ • ••f 

I" 

I .:.·--· · .. 

207 PARK AVENUE 
FALlSCHURCH. VA 22046 

(703)$32-6163 

Name: 

Address: 

Birthplace: 

Date of Birth: 

Education: 

Registration: 

RESUl\1E' 

Walter L. Phillips, Jr. 

221 Midvale Street, 
Falls Church, Virginia 22046 

Falls Church, Virginia 

March 19, 1935 

Graduated from the University of Virginia 
\Vith a degree in Civil Engineering in 1956, 
Tau Beta Pi and Raven Society 

Holds both Engineering and Land Surveying 
Registration in Virginia 

Entered the engineering firm of Walter L. Phillips in 1959 and 
became President of the corporation in 1971. 

Professional Activities: 

Member of National Society of Professional Engineers, Virginia 
Society of Professional Engineers and. the Northern Virginia 
Chapter of Virginia Society of Professional Engineers. 

Mr. Phillips has served on the Board of Directors of the Northern 
Virginia Chapter of Virginia Society of Professional Engineers, 
as Chairman of Professional Engineers in Private Practice 
Functional Section of the Northern Virginia Chapter, and as 

· State Secretary-Treasurer of Professional Enginc::ers in Private 
Practice. Mr. Phillips has also served as the n1en1ber repre­
senting the Northern Virginia Chapter of Virginia Society of 
Professional Engineers on the National Capital Area \Vater 
Study Committee of the National Society of Professional Engineers. 
This committee addressed itself to the critical water supply 
problems of this area and was con1posed of engineering repre­
sentatives of all Metropolitan Washington engineering societies. 

I\1ember of Building Code Appeals Board of the City of Falls 
Church, Virginia. 
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'ALTER L. PHILLIPS 
INCORPORATED 

... ...... 

Resume' of Walter L. Phillips, jr. 
Page 2 

Mr. Phillips is an Affiliate Member of the American Institute 
of Planners. 

Member of Northern Virginia Builders Association since 1960 
having served three years on the Board of Directors and one 
year as Secretary. · 

Mr. Phillips was elected "Engineer of the Year" by the Northern' 
Virginia Chapter of the Virginia Society of Professional Engineers 
in 1970. 

Business Activities: 

The firm of Walter L. Phillips, Incorporated, since 1945, has 
been involved in the land development phase of Civil Engineering. 
The firm has specialized in storm drainage, se\ver and water 
system design, and deal almost entirely with private developers, 
local municipalities, and the State Government of Virginia. 

Non -Professional Activities: 

Member Board of Directors First Virginia Bank, former me1nber 
of the Board of Directors of Falls Church Bank (before merger 
with Old Dominion and Mount Vernon Banks}. · 

Member of Falls Church Lions Club . 

Men1ber of Falls Church Presbyterian Church. 

Member of Washington Golf and Country Club and Chesapeake 
Country Club. 
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FIRM RESUHE 

ROSSER H. PAYNE, JR., A.I.C.P., and ASSOCIATES 

59 Culpeper Street 
P. 0. Box 818 

Warrenton, Virginia 
22186 

703 - 347-3600 

January 1980 
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ROSSER H. PAYi~E, JR., A.I.C.P. 

Firm Owner and Principal Consultant 

A. PERSONAL 

1. Birth Date: October 6, 1925 

.2. Resident and Hative: Fauquier County, Virginia 

3. Business Address: 59 Culpeper Street 
P. 0. Box 818 
Warrenton, Virginia 22186 

4. Professional ~iemberships: American Institute of Certified Planners 
American Planning Association 
Urban Land Institute 

B. EDUCATION 

1. St. John's College, Washington, D. C. - 1942 

2. George Washington University 

3. Virginia Polytechnic Institute - 1946-1950 
B.E. - l-1echanical and Civil Engineering 

4. University of Chicago - I.C.H.A ... Planning and Hanagement 
Institute for training in municipal planning and administration -
Graduate Studies 1960-1964 

C. MILITARY RECORJ 

U. S. Army Air Forces: f:.rmorer. Gunner and Pi 1 ot 
December 1942 - December 1945 (honorably discharged December 1945) 

Service in E.T.O. - C.B.I. and Western Pacific Theatres of War 

Pensioned for war injuries - 1945-1958 
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0. PROFESSIONAL BACKGROUND 

1. Ci vi 1 and Cartographic Engineering, U. S. Geo 1 ogi ca 1 Survey, 
Atlantic Region, 1109 North Highland Street, Arlington, 
Virginia - 1949-1952 

2. Planner under F. Dodd McHugh, Former Planning Director of 
·Uew York City: Fairfax County Comprehensive Plan Project -
1952-1954 

3. Deputy Oi rect9r of Planning & Pri nci pa 1 Planner, County of 
Fairfax, Virginia (staff of 60) - 1954-1967 (resigned 
f·\arch 1, 1967} 

· 4. Private Consultant (Urban Planning and Management) -
March 1, 1967 to date 

Total Professional Experience: 30 years 
Total Planning Experience: 27 years 

E. HIGHLIGHTS OF RECENT EXPERIENCE (detailed on following pages) 

1. Public Sector Planning and Administration: 

a. Statewide Planning 

b. Consultant to Virginia Counties and i1unicipalities 

c. Director to Fairfax County, Virginia 

d. Academic and University 

2. Private Sector Land Management and Planning Design: 

a. Residential Oevelopment·Projects 

b. Commercial Development Projects 

c. Industrial Development Projects 

d. Special Land Use Projects 

e. Comprehensive Land Use Projects 

f. Legal - Expert Witness 
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PUBLIC SECTOR PLA;miNG Ai~D AOt·lliHSTRATION 

A. Statewide Planning 

1. Special Consultant (representing A.I.P.) to the Governor, assisting 
in drafting the legislation and Table of Organization for the 
Division of State Planning in the Governor's Office- 1965 

2. Special Consultant to the Virginia Outdoor Recreation Study 
Commission - 1965-1966 

3. 1-lember of four 11 VALC 11 (Virginia Advisory Legislative Council) Study 
Committees: 

a. Planning Legisldtion - 1964-1965 
b. Air Pollution Legislation - 1965 
c. Soil and Water Conservation (Special Consultant to Task 

Force) - 1971 
d. Land Use Planning Policies - 1972-1976 (t~tlo successive 

committees) 

4. Chairman and Director of the Virginia Chapter of the American 
Institute of Planners - 1965-1966 (two terms) 

5. First Virginian to be certified in City and County Hanagement by 
the International City l·lanagers Association- 1964 

6. Recipient of the Annual Award of the Virginia Citizens• Planning 
Association as the Professional Planner making the greatest 
contribution to Virginia planning efforts - 1965 

7. Author of the first 11 Tax Policy Study .. in the State of Virginia 
with regard to open space, ~gricultural, and conser·vation lands 
in urban areas (V.O.R.C. Study Report Supplement) - 1965 

8. Author of the first .. Open Space Land Act 11 in Virginia (HB-745); 
introduced in the Legislature February 1964 and passed into law 
under the Virginia Outdoor Recreation Comnission study in the 
1966 Session of the General Assumbly 

J· B. Consultant to Virginia Counties and Hunicipalities 

1 

' ... •• 
I 
I 

1. Principal Consultant to the following local jurisdictions in the 
State of Virginia, preparing their first Comprehensive Plans: 

a. The County of Fairfax: adopted October--December 1958 
b. The County of Fauquier: adopted Oct.ober 1967 
c. The City of Fredericksburg: adopted December 1970 
d. The Tovm of ~larrenton: adopted March 1971 
e. The County of Albemarle: adopted September 1971 
f. The Tm-1n of Leesburg: adopted June 1974 
g. The County of Madison: adopted April 1977 
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2. Planning Consultant retained by the following jurisdictions for 
the development of local zoning ordinances, site plan and subdivision 
controls, special planning and land-use projects, and municipal 
and county management services: 

a. The County of Fauquier, Virginia 
b. The City of Fredericksburg, Virginia 
c. The County of Albemarle, Virginia 
d. The Town of W~rrenton, Virginia 
e. The Upper Shenandoah Valley Regional Park Authorities (Associated) 
f. The County of Northumberland, Virginia 
g. The Town of ·warsaw, Virginia 
h. The Haryland National Capital Parks and Planning Commission 
i. The County of Rappahannock, Virginia 
j. The County of Culpeper, Virginia 
k. The County of Loudoun, Virignia 
1. The Town of Leesburg, Virginia 
rn. The County of l·1adi son, Vi rgi ni a 
n. The County of Patrick, Virginia 

3. Planning Consultant for the follm>Jing jurisdictions, introducing the 
requirement for temporary and permanent erosion and sediment control 
measures into their subdivision control ordinances: 

a. The County of Fairfax, Virginia - 1965 
b. The County of Albemarle, Virginia - 1967 
c. The County of Fauquier, Virginia - 1968 
d. The County of Northumberland, Virginia - 1969 
e. The Town of Warrenton, Virginia - 1971 
f. The TO\oJn of Leesburg, Virginia- 1974 
g. The County of f·ladi son, Vi rgi ni a - 1975 

4. Private Consultant to the U. S. Department of Agriculture for the 
development of the Environmental Impact Statement, PL-566 Program, 
Fauquier County, Virginia - 1974 

5. Special ConstJltant to the County of Fauquier, Virginia, for the 
Public Water Supply Planning Report for Fauquier County, PL-566 
Program (Cedar Run) - 1974-1975 

6. Special Consultant to the County of Fauquier, Virginia, for the 
Pub'lic Water Supply Planning Report for Fauquier County, PL-566 
Program (Carters Run) - 1976-1977 

7. Environmental Consult~nt for E.P.A., Section 208, Step l, Waste­
water Facilities Plan for Fairview Beach and Dahlgren, King George 
County, Virginia - 1977-1978 
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C. Director to Fairfax County, Virginia 

1. Author of 25 special planning reports published in Fairfax County, 
Virginia, and the State, relative to the planning process 

2. Author of the first "open space" study in Virginia - "The 
Vanishing Land," Fairfax County, Virginia - 1962 

3. Author of the first major "cluster 11 zoning ordinance in Virginia, 
resulting in "Reston," Virginia (Fairfax County) 

4. Author of the· first ordinance in Virginia requiring the use of 
soils analysis data in subdivisions, County of Fairfax, Virginia-
1953-1954 

5. Originator of the first adopted small watersheds flood protection 
program in urban Virginia {Pohick Creek, Fairfax County, Virginia), 
to be used as-a-model in the rest of the State - 1966 

u. Academic and University 

1. University Professor, elected by the Board of Visitors as a 
Visiting Professor of City Planning, The University of Virginia, 
Charlottesville, Virginia- June 7, 1967 (twelve years of faculty 
service to date) 

2. University Lecturer, The University of Virginia, Charlottesville, 
Virginia~ 1963-1966 

3. Contributing author to national planning publications: 

a. Interstate Commission on the Potomac River Basin - 1965 
b. Land Use Planning, A.S.P.O. - 1965 
c. Soils, Water and Suburbia, H.U.O. and U.S.D.A. - 1966 
d. National Society of Sanitary Engineers, Department of 

H • E • \~ • - 1 9 71 
e. Soils Conservation Service in Virginia, U. S. Departn~nt 

of Agriculture - 1975 

4. Seminar Lecturer conducting continuing seminars in the State under 
the auspices of the Federal Title VIII Planning Training Program 
and the State Division of Criminal Justice, for the purpose of 
training commissions, boards, and administrators in the planning 
aspects of their programs 
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PRIVATE SECTOR LAND HANAGEHENT AND PLANNIHG DESIGi~ 

A. Residential Development Projects 

1. The t1eadows of Newgate, Centrevi 11 e, Vi rgi ni a (townhouse and apart­
ment planned unit development); The Minchew Corporation- 1967 

2. Lewis Acres, Hanassas, Virginia (townhouse development study and 
site plan) - 1968 

3. Musket Hills Subdivision, Manassas, Virginia (single-family detached 
development); F. E. Davis Company- 1971 

4. Thunderbird Ranch Recreation a 1· Planned Community, Front Roy a 1, 
Vi rg i n i a - 1 9 71 

5. Leeds Square Planned Cluster Development, Warrenton, Virginia 
(residential townhouse feasibility and site planning study) - 1972 

6. Budd's Ferry Estates Planned Residential Community, Charles County, 
f.laryland - 1973 

7. East Leesburg Hills, Loudoun County, Virginia (residential cluster 
subdivision) - 1973 

8. High Point Farm Residential Subdivision, Culpeper, Virginia (site 
plan and conceptual development study) - 1972 

9. Meadow Run ·Residential Subdivision, Warrenton, ·virginia (conceptual 
development plan) - 1973 

10. Nirror Ridge Planned Residential Development, Loudoun County, 
Virginia; Sugarland 67, Ltd. - 1973 

11. Ashburn Associates Planned Residential Community, Loudoun County, 
Virginia (development feasibility study)- 1974 

12. Woodstone Residential Community, Sterling, Virginia (conceptual 
development site plan); Carl H. Freeman Associates - 1974 

13. Fairfax ~lest Planned Residential Development (Carney-Siilith property), 
Fairfax County, Virginia (site plan, 5300 units); 50-66 Association-
1974-1975 

14. i1oore-Day Townhouse Community, Fairfax County, Virginia (site plan); 
50-66 Association - 1975 

15. Stonehenge Townhouse Development, Charlottesville, Virginia (site 
planning and final engineering design); Ferguson-Suburban Associates -
1975 

16. Cabin Branch Forest, Loudoun County, Virginia (conceptual development 
plan) - 1977 
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17. Cardinal Glen, Loudoun County, Virginia (single-family detached 
cluster development plan) - 1977 

18. Arcola Glen, Loudoun County, Virginia (concept plan) - 1976 

19. The Ridges inHume, Fauquier County, Virginia (concept plan) -
1979 

20. Markwood Glade, Loudoun County, Virginia (concept plan) - 1978 

21. Seneca Hills, Loudoun County, Virginia (concept plan) - 1978 

22. South Wales Planned Cluster Development, Culpeper County, 
Virginia- 1979 

23. Alwington Farms Estates, Warrenton, Vfrginia (concept plan) - 1979 

24. Broad Run 1•1eadm'is, Loudoun County, Vi rgi ni a (concept plan) - 1978 

B. Commercial Development Projects 

1. Springfield Mall Regional Shopping Center, Springfield, Virginia 
(land-use analysis and development study); Arlen Inc. and Lynch 
Properties Inc. - 1969-1970 

2. United Virginia Bank of Fairfax, Vienna Branch Study (market area 
and land-use analysis) - 1970 

3. Fairfax Uational Bank, Fairfax County, Virginia (locational and 
development analysis) - 1971 

4. Fauquier National Bank, Warrenton, Virginia (branch location site 
plan) - 1971 

5. Fauquier County Regional Airport, Fauquier County, Virginia (site 
plan and location study) - 1972 

6. Dulles Tovm Center/International Hotel Complex, Dulles Ail'·port, 
Fairfax County, Virginia (conceptual development plan) - 1973-1974 

7. Sugarland Plaza Shopping Center, Loudoun County, Virginia (con­
ceptual development plan and land-use feasibility) - 1974 

8. Ford ~1otor Company/Properties Financial, Loudoun County, Virginia 
(conceptual site plan) - 1976 

9. H. T. Galliher & Bro., Inc., Lumber Company, Vienna, Virginia 
(preli~1inary market analysis) - 1977 

10. vJest\t~Ood Shopping Center. Winchester, Virginia (conceptual develop­
ment plan); Shenandoah Valley National Bank/Alvin Lapidus - 1979 
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11. Fair Oaks Regional Shopping Mall (part of Fairfax West Plan), 
Fairfax County, Virginia (development plan); The Taubman Company-
1973-1975 

12. Holiday Inn Site Development Plan, Warrenton, Virginia; Highlands 
Motel Joint Venture - 1978-1979 

C. Industrial Development Projects 

1. Dranesville Industrial Park, Dranesville, Virginia (site plan and 
concept study) - 1968 

2. Arcola-Dulles Industrial Park, Loud9un County, Virginia (site plan 
and concept study) - 1973 

3. Gregory/Bryant Industrial Park, Chantilly, Virginia (site pldn 
and concept study) - 1974 

4. Chantilly Industrial Park, Changilly, Virginia (site plan· and 
concept study) - 1974 

5. J:loore Brothers Company/Sanders Quarry, Inc., Fauquier County, 
Virginia (Belle Heade Quarry site development plan) - 1977 

6. Luck Quarries, Inc., Fairfax County, Virginia (concept plan) - 1975 

7. Plumly Lumber Corporation, Winchester, Virginia (transportation 
alternative study, Butler Dl"ive)- 1975-1976 

8. Dulles 777 Industrial Park, Fairfax County, Virginia (conceptual 
development plan) - 1976 

9. Horton Industrial Park, Fairfax County, Virginia (concept plan) -
1977 

10. Dulles Industrial Park South, Fairfax County, Virginia (concept 
plan) - 1978 

D. Special Projects 

1. Village Design Study, Great Falls; Virginia Civic Association, 
Great Falls, Virginia - 1969 

2. Uorthern Vi rgi ni a Community Co 11 ege, North Campus, Loudoun County, 
Vi rg i n i a - 19 7 0 

3. Fair{ax Lodge Nursing Home, Fairfax County, Virginia; Suburban 
Savings and loan- 1970-1971 

4. Tysons Corner Financial Associates, Inc.; Office;:·1otel/Apartment 
Complex, Fairfax County, Virginia (land use feasibility study) -
1971 
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5. Tysons Corner TmaJnhouse/Library Plan, Fairfax County, Virginia; 
Franklin Construction Corporation - 1971 

6. Residential ~·1arket Area and Economic Feasibility Study, Tm·mhouse 
Residential Developments, Fauquier County and the Town of Warrenton, 
Virginia - 1972 

7. Bank of Virginia Housing and Branch Location Analysis, Front Royal, 
Virginia - 1973 

8. Resident i a 1 t-tarket Area and Economic Fe as i b i1 i ty Study, T moJnhous e 
Residential Development, Albemarle County and the City of 
Charlottesville, Virginia - 1974-1975 

9. Linton Hall, Prince William County, Virginia (market and feasi­
bility study) - 1976-1977 

10. Financial t4ortgage and Realty Corporation; i~arketi ng and Feasi­
bility Study, Olmsted Property near Linden, Warren and Fauquier 
Counties, Virginia- 1979 

11. Cloverland Farm, Prince William County, Virginia; ttarket Feasi­
bility Study- 1979 

E. Comprehensive Land Use Projects 

1. Tysons Corner, Virginia; ~lonumental Properties, Inc. (regional 
center study) - 1971 

2. New Town of Fairfax West, Fairfax County, Virginia; 50-66 Assn. 
(land use feasibility and site planning study, 1300-acre mixed 
development) - 1973 

3. Clarke County Comprehensive Planned Community, Hinchester, Virginia; 
Harry F. Byrd, Inc. (feasibility and site planning study, 1200-acre 
mixed development) - 1973 

4. Froehlich-Lalande/Fairfax ~lest Development Site Plan, Fairfax County, 
Virginia (commercial/industrial, residential mini-community) - 1975 

F. Legal - Expert Witness 

1 . Rezoning cases : twe 1 ve year·s 

2. Condemnation cases: twenty-five years 

3. Ann~xation cases - ten annexations in Virginia 

4. Legal issues in zo~ing cases at court (approximately 170 cases over 
thirty-year period); most recent at Supreme Court level: 

a. The Allman Decisi.on, Fairfax County, Virginia Supreme Court 
b. Matthe\'IS vs. Greene County, Virginia Supreme Court 9/l/77 
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FIRH REFERENCES 

John T. Hazel, Attorney 5. E. A. Prichard, Attorney 
Hazel Beckhorn and Hanes Boothe, Prichard and Dudley 
4084 University Drive 4085 University Drive 
Fairfax, Virginia 22030 Fairfax, Virginia 22030 

John Humphrey 6. James E. Jones, Owner 
Director of Planning Fairfax Furniture, Inc. 
i~orthampton County 10670 Lee Highway 
Box 328 Fairfax, Virginia 22030 
Eastville, Virginia 23347 

7. The Honorable Harry F. Byrd 
J . W i 11 a r d L i n e\'1 eave r , tl1 ay o r U. S. Senator- Virginia 
Town of Warrenton Senate Office Building 
434 Winchester Street Uashington, D. C. 20510 
Warrenton, Virginia 22186 

8. Richard Collins, Chairman 
David L. Ferguson Department of Planning 
Developer School of Arch;tecture 
19 Winchester Street University of Virginia 
Warrenton, Virginia 22186 Charlottesville, Virginia 22903 
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ADOPTION OF AN Ar~NDMENT TO CHAPTER 
112 (ZONING).. OF THE 1976 CODE OF 
THE COUNTY OF FAIRFAX, VIRGINIA 

Z0-79-23 

At a regular meeting of the Board of Supervisors of Fairfax 

County, Virginia, held in the Board Room in the Massey Building, 

at Fairfax, Virginia, on Monday, October 22, 1979, the Board, 

after having first given notice of its intention so to do, in 

the manner prescribed by law, adopted an amendment to Chapter 

112 (Zoning) , of the 1976 Code of the County of Fairfax, Virginia, 

said amendment so adopted being ir. the words and figures following, 

to-wit: 

BE IT ORDAINED BY THE BOARD OF SUPERVISORS OF FAIRFAX COUNTY, 
VIRGINIA: 

Amend Chapter 112 (Zoning) as follows: 

Amend Article 20, Part 3, Definitions, as follows: 

1. Revise the definition of AGRICULTURE to read as follows: 

AGRICULTURE: The use of a tract of land not less than five 
(5) acres for (a) the tilling of the soil; (b) the growing of 
crops or plant growth of any kind, including forestry; (c) 
pasturage; (d) horticulture; (3) dairying; (f) floriculture; or 
(g) raising of poultry and livestock. 

The term 'agriculture' shall not include the following uses: 
(a) the maintenance and operation of plant nurseries; (b) the 
feeding of garbage to animals; (c) the raising of fur-bearing 
animals as a principal use; (d) the operation of maintenance of 
a commercial stockyard or feed yard, or (e) the retail sales of 
agricultural products except in accordance with the provisions 
of Par. 27 of Sect. 10-102. However, the definition of agriculture 
shall not be deemed to preclude: (a) the keeping of livestock 
on parcels of two (2) acres in size as permitted by Sect. 2-512; 
or (b) gardening, as permitted as an accessory use in Sect. 10-102. 

2. Revise the definition of CONTRACTOR'S OFFICES AND SHOPS 
to read as follows: 

CONTRACTOR'S OFFICES AND SHOPS: Establishments for the 
installation and servicing of such items as air conditioners, 
electrical equipment, flooring, heating, painting, plumbing, 
roofing, tiling and ventilating and establishments for the 
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planting and maintenance of gardens, grounds and yards such as 
landscape contractors and lawn maintenance services. 

3. Add a new term and definition of GARDEN CENTER in its 
proper alphabetical sequence: 

GARDEN CENTER: An area or establishment engaged in the 
retail sales of items for the landscaping and maintenance of 
gardens, grounds and yards such as trees, shrubs, plants, seeds, 
bulbs, mulches, fertilizers, garden tools, pottery, statues, 
bird baths and other such items. Landscape contracting of items 
sold on the property shall be permitted as an accessory use. 
For the purpose of this Ordinance, garden centers shall be 
deemed RETAIL SALES ESTABLISHMENTS. 

4. Delete the term and definition of NURSERY, PLANT in 
entirety and substitute in lieu thereof, in its proper 
alphabetical sequence, a new term and definition of PLANT 
NURSERY to read as follows: 

PLANT NURSERY: An area or establishment for the propagation, 
cultivation and growing of nursery stock such as trees, plants, 
shrubs and vines. Retail sales from the site may be permitted 
as an accessory use and shall be limited to nursery stock grown 
on the property and items designed solely to maintain and preserve 
the life and health of nursery stock such as fungicides, insec­
ticides, chemicals, peat moss, humus, mulches and fertilizers. 
Retail sales of items not designed solely to maintain and preserve 
the life and health of nursery stock such as garden tools, 
hoses, pottery, statues and bird baths shall be deemed a 
GARDEN CENTER and shall be prohibited. Landscape contracting of 
nursery stock grown on the property shall be permitted as an 
accessory use. 

For the purpose of this Ordinance, growing of nursery stock 
shall include stock which is grown on the premises and stock 
which is purchased elsewhere and transplanted for growth on 
the premises. 

Amend Article 3, Residential District Requlations, R-P 
and R-C Districts, Section 3-P04 and 3-C04, Special Exception 
Uses, by revising Par. 3 to read as follows: 

3. Category 5 - Commercial and Industrial Uses of 
Special Impact, limited to: 

A. Marinas, docks and boating facilities, commercial 

B. Offices 

C. Plant nurseries 

Amend Article 5, Industrial District Regulations, as 
follows: 
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1. Amend the I-4 District, Sect. 5-404, Special Exception 
Uses, by adding a new Par. 4! to read as follows: 

I. Plant nurseries 

2. Amend the I-5 and I-6 Districts, Sections 5-502 and 
5-602, Permitted Uses, by adding a new Par. 19 to read as 
follows: 

19. Plant nurseries 

Amend Article 9, Special Exceptions, Sect. 9-502, Districts 
In Which Category 5 Uses May Be Located, as follows: 

1. Amend Par. 1 by revising the following two entries to 
read as follows: 

I-5 District: Limited to uses 8, 14, 16, 20, 21 and 23 

I-6 District: Limited to uses 14, 16, 20, 21 and 23 

2. Amend Par. 2 by revising the following three entries to 
read as follows: 

R-P, R-C Districts: Limited to uses 13, 14 and 16 

I-3 District: Limited to uses 3, 5, 7, 12, 13, 15, 18 and 19 

I-4 District: Limited to uses 3, 5, 7, 12, 13~ 15, 16, 18 
and 19 

Amend Article 9, Special Exceptions, by revising Sect. 9-514 
to read as follows: 

9-514 Additional Standards for Plant Nurseries 

1. In the R-A through R-4 Districts, no plant nursery shall 
be established except on a lot which has a minimum lot area of 
one (1) acre and has frontage on an arterial street as defined 
in the adopted comprehensive plan. 

2. In the R-A through R-4 Districts, no building or 
structure used for or in connection with such use shall be 
located closer than 100 feet to any lot line which abuts an 
R district. 

3. In the R-A through R-4 Districts, no off-street parking 
or loading space shall be located closer than fifty (50) feet to 
any lot line which abuts an R district. 

4. Plant nurseries shall be subject to the regulations of 
the zoning district in which located. In addition, in the R-A 
through R-4 Districts, the Board shall impose such conditions 
and restrictions as it may deem necessary to assure that the use 
will be compatible with the adjacent residential area. In 
particular, the Board may condition the following: 
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A. Location, size, height and use of structures 

B. Location and number of commercial vehicles 

c. Lighting and hours of operation 

D. Location of materials stored outside 

5. In the R-A through R-4 Districts, notwithstanding the 
provisions of Sect. 9-003, the Board may vary, modify or waive 
the provisions of Paragraphs 1, 2 and 3 above and the provisions 
of Article 13 for a plant nursery which is accessory to a single 
family detached dwelling, provided such dwelling is the domicile 
of the nursery operator. 

Amend Article 13, Landscaping and Screening, the Transitional 
Screening and Barrier Matrix, by adding plant nurseries to Par. 9. 

GIVEN under my hand this 22nd day of October, 1979. 



First 6 mos. 
1978 1979 1980 

Chemicals 2. 6% 1.5% 1. 6% 

Containers 2. 9% 2. 6% 3% 
\ 

Hardware 1.6% .08% .06% 

BUILDING PERMITS FOR STRUCTURES ON PROPERTY 

Dare Building Permit number 

12/4/70 Sales Office p 70784 

10/22/71 Greenhouse p 79666 

6jl9 j74 Lath Areas lll909 

9/17 !76 \¥a rehouse 76090677 
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BLAIR CUPP, OPIUIO:J OF COU:nT 

Defendant. 

- - - - - - - - - - - - - - - - -x 

Fairfax, Virginia 

Thursday, June 10, 1976 

The above-entitled matter came on for trial in open 

Court at 11:00 a.m • 

, . 

ilEFORE: The Honorable Lewis !1. Griffith, Ju~ae. 

APPEARJ\NCES: 

Ri'\Yi·lOHD BROHNELLE, ESQ. , Assistant Com.T.onwcal th 's 
Att.ornay for Pairfnx Coun·ty, aopearing on 
b0half of the County of Fairfux. 

TIIOl·L\S 0. LJ\~·1SOU, ESQ. , appearing on beha ~ f of 
tl~ Defendant, Blair Cupp. 

-ooo-

PHYL·: .IG F.. JACOBS 
Official Court Reporter 

Circuit Court for Frince r;eorge' s County 
l' • o . no~-c 4 o 1 

Upper M~rlboro, Maryland 
20370 
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counsel, the Court ren(lererl the following opinion: ) 

THE COUR'r: As everyone in the court is at.·7are, this 
!; 

.-. :! is a criminal proccedin<J, a.~J beifl':l a Gri rninal procecdin9, the ,, 

Comrnont .. ,eal th hns the burden of provin~ th~ir c~se b:.=!yond a 

-I reasonable doubt. 

II 
As such 1 the Court. 1 in deteJ..-nining the case 1 hu.s the : 

I 
H I 

" 'I right . I 
to rely on the cu.."'tlulati.vc testimony of nll of: the ~..ritnessc: 

1,1 11 or the inJivi.clual testill\ony o= auy p::trticular witne~c • . , ,, 
11 ii ·rhe charge in this particular case is did the 

.,!i 

1 .. d defendant, Bl;,tir Cupp, violate Section 30-2.2.1 of the Fairfax 

! :: II County Code by offering for sale raanufactured und proc.:esncd 

1 1 !I items, or property lmmm tn RE-i that g ivcs the locn tion o E the 

I property as such. 1.-, 
I 
j· 

It: II As Mr. Lawson has observed, the o~1ner and operator 

17 
1 of the propert:~ in this case apparently is Nolftrap Nurser~z', 

1~ 

)!I 

., .. -·· 

Incorporated, but I am not going to deterMine the cas~ on 

that basis. I am not going to dismiss the case on the basis 

that the wrong Defendant has been IHl!lied as :::;uch, although I 

think that is a natter of some consideration. 

I want to ~irect my attention to what I consider to 

be the mori tB of the cnst~ 1 particularly the County Ordinance 

and its appl i.cation. 7\.pplication has been ar<)ucd by the 

Co~on,·lenl th' r.: 1\ttorney and counsel for the Defendant.. 
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Certainly no one in r.1ore np~n:ec.iativ<..: of the ~~cnin'J L-:n;s, I 

think, than those of us '::ho live in nn area such an Fairfax 
il 

:: !! County. If it \·/ere not for such lc:nvs, virtually bedlam \t~ould 
li ,, 

· ~; t-~xist, I ar~ sure, becuuso o.f the urban type ex is tcnce or the 

,, livinq, if you •,-;ant t:o cnll it t!1o:1t, -~.~h.ich .,,.,e t1re expc:riencing 

l· 

,; in many areas in Fairfax Co1.1nty. 

s II 

II 
~ I II 

I . !l 
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!I 
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r·: '! 

1-~ 

., .. -·· 

It always ~ives tha Court concern when a person, 

such ns thE~ Def.nndant, or counsel for ·the Defc11'-1an t, .:1sks ·the 

Court to disregard a particular Zoning Ordinance, as such, 

because tho question is where do you draw the line. 

Prom the strict test.:imony in evidence, which has 

been given her~ toJay, I have no doubt but that the 

this Ordin~nce to this pnrticular Defendant. 

In this pQrticular case -- anJ I want it to be well 

recognized that any holding that I nake in this case at this 

timn is related to the ~pecific f~cts in this particular 

case to this particular Defentl.-lnt and to no other p~rson --

I think the arqument of counsel for the Dcfc:~ndnnt is ':;ell 

taken, in thn. t a local govern in·; body cu.n indeed legiG late 

the use of property. 

However, I think that legislation must be tied in 

in some way t.oli th the promotion o E the health 1 safety and 

qeneral \·Tclfnrc of the J)Ublic • 
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'r:h":! l i.ui t.:Jtions on the unc of that p:rop(::rt:y must be 

of tha public at large. 

Reference has been mnde to several u~1er violations 

' of thir;; Ordinance, one being the C1:~~v~n • s ~!tu.·sery, Inc., and 
.. 

" :. it another one ~·1hich the name esc.:1pes r.1e at thir-; particular time. 

It is difficult for rue to see at this time that the 

operation of the t·Jolftrap Nursery, Incorporated, \'lith 15 

percent of its business baing at t.r.ibutablo to inciden till 

i tem.s, ho\·1 that is a danger to the health, SQfety and general 

welfare of the public a~ such. 

'!'here is no testimony before the Court to zho\-1 

that anyone hns been jeopardiz~:;l t>y the·~ actinr:.s of thi~.; 

Defendant. There hns been no test.irnony t.o sho\'1 that ·the 

traffic is n problem, the public has been endangered, that 

any property O'i·Iner-s have COH\plain~d, or muc!l less been 

burdened or harmed in any way hy this operation. 

I~ I c:un also impressed v1i th thu fu.ct that at least the 

)!I testimony of the evidence before t!1e Court at this tirac shows 

that the items referred to in the testimony as ancillary or 

~~II 
incidental items are i ter.15 .._,,hich "~.rc specifically restrictc<.l 

to sustaining plant life, 'N'hich is the pri!r.ary purpose of 
I 

this business, as I understnnd it. 

As I 11nderstand tho tc~stir.tony of the evluence, the 

r1ising of plants, the setl~ o[ planls, t.-Jh.ich ar~ rni.sed on 
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~ 

I 
~ I 

thin piece of ~ropert.y, ia qui tc la\·:ful u.nd t·T.i thit1 the 

5 

., interpretation of this pnr·t:iculnr Zonin~J Ord.lnanc(~. 
, . 

.• lti 
•" .I 

ii 
!! 
.. Court, n.t this particular tiP.lr..: nnd for ·thi~; particular :. 

For that reason, it's the determination of the 

, loc~tion, th:J.t the ~ppl:i.cation of this Ordinance~ t.o this 
1, 

;; il 
II 

particular Defendant, taking into consideration the limited 

; I ancillary or incidental itc.rns which arc being sold by him, 

...... is an unreasonable and arbitrary application of the law, and 
'I ,, 

II aa bein•J S'.lch, I ·think i.t is unconc;;titutional. 

111 II 
II 

II 
11 ll 
J·· I! - .I 
,.II 
.. " I. 

I do not make any d•~cision with respect to any : 
i 

• • +: l b . ! other case or appl1cnt1on o~ the Statute to any ot1er -us1ness.l 

I think euch cafi~ har; to b-e detcrmi.ncll on l t5 o•.v-n f. acts and 

its O\•Tll ncri t~1 v 

1·1 lr The chnrge again~this particular Defendant is 

].j II dismissed. 
'I , I, 

. " ! I 
171 (i-Jhereupon, at 3: 00 p. r:t. the al>ove-enti t.led 1an tter 

.t:-- \vas concluded. ) 
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9-001 

9-002 

9-003 

9-004 

9-1 

ARTICLE 9 

SPECIAL EXCEPTIONS 

9-000 GENERAL PROVISIONS 

Purpose and Intent 

There are certain uses, like those regulated by special permit, which by their nature or design 
can have an undue impact upon or be incompatible with other uses of land within a given zoning 
district. In addition, there are times when standards and regulations specified for certain uses 
allowed within a given district should be allowed to be varied, within limitations, in the interest 
of sound development. These uses as described may be allowed to locate within given designated· 
districts under the controls, limitations, and regulations of a special exception. 

The Board of Supervisors may issue special exceptions under the provisions of this Article 
when it is concluded that such action will not be incompatible with existing or planned 
development in the general area. In addition, in the granting of a special exception, the Board 
may stipulate such conditions and restrictions, including those specifically contained herein, as 
will assure the use being homogeneous with the neighborhood in which it is to be located. Where 
such cannot be accomplished, the Board shall deny the use as not being in accordance with the 
adopted comprehensive plan or as being incompatible with existing uses or development 
permitted by right in the area. 

Authorization 

In consideration of an application filed with the Zoning Administrator, the Board may authorize 
the establishment of those special exception uses that are expressly listed in a particular zoning 
district; provided, however, that no special exception shall be required for a use specifically 
permitted in a given district, notwithstanding that such use may also be included in a use 
category available by special exception. 

No special exception use shall be authorized unless said use complies with all of the 
applicable standards of this Article 9 and all other applicable requirements of this Ordinance. 

Limits on Authority 

The Board shall have no authority to vary, modify or waive any of the regulations or standards 
prescribed for any use or purpose for which a special exception is required, and any purported 
such modification, variance, or waiver shall ipso facto nullify the action of the Board in issuing 
any special exception hereunder. The Board's discretion shall be limited to determinations with 
respect to the standards applying to the use or purpose covered by the application. 

This provision shall not preclude any concurrent, but jurisdictionally separate, proceedings 
applying to the same property, in which an application is made for a variance on an allegation of 
hardship. 

The jurisdiction of the Board with respect to any use or purpose for which the Board is 
authorized to issue special exceptions shall be confined to the consideration of the question of 
conformity to the provisions of this Ordinance. On an affirmative finding with respect to 
conformity, the Board shall issue the special exception applied for subject to whatever conditions 
and restrictions deemed necessary under the provisions of Sect. 007 below 

Status of Special Exception Uses 

Any use for which a special exception is granted by the Board and which complies with the 
specific requirements of this Ordinance and those conditions and restrictions which may be 
imposed by the Board under Sect. 007 below, shall be deemed to be a permitted use on the lot 
on which it is thus permitted. 

Once a special exception has been granted, however, the use shall not be enlarged, extended, 
increased in intensity, or relocated unless an application is made for a new or revised special 
exception. 



9-2 

9·005 

9-006 

9-007 

9-008 

Establishment of Categories 

For purposes of applying specific conditions upon certain types of special exception uses, and for 
allowing special exception uses to be established only in those zoning distric~s which are 
appropriate areas for such uses, all special exception uses are divided into categories of associated 
or related uses, as hereinafter set forth in this Article 9. 

General Standards 

In addition to the specific standards set forth hereinafter with regard to particular special 
exception uses, all such uses shall satisfy the following general standards: 

1. The proposed use at the specified location shall be in harmony with the policies embodied 
in the adopted comprehensive plan. 

2. The proposed use shall be in harmony with the general purpose and intent of the 
applicable zoning district regulations. 

3. The proposed use shall be such that it will not adversely affect the use or development of 
neighboring properties in accordance with the applicable zoning district regulations and 
the applicable provisions of the adopted comprehensive plan. The location, size and 
height of buildings, structures, walls and fences, and the nature and extent of screening, 
buffering and landscaping shall be such that the use will not hinder or discourage the 
appropriate development and use of adjacent or nearby land and/or buildings or impair 
the value thereof. 

4. The proposed use shall be such that pedestrian and vehicular traffic generated will not be 
hazardous or conflict with existing and anticipated traffic in the neighborhood. 

5. In addition to the standards which may be set forth in this Article for a particular 
category or use, the Board shall require landscaping and screening in accordance with the 
provisions of Article 13. 

6. Open space shall be provided in an amount equivalent to that specified for the zoning 
district in which the proposed use is located. 

7. Adequate utility, drainage, parking, loading and other necessary facilities to serve the 
proposed use shall be provided. Parking and loading requirements shall be in accordance 
with the provisions of Article 11. 

8. Signs shall be regulated by the provisions of Article 12, except as may be qualified in the 
Parts that follow for a particular category or use. However, the Board may impose more 
strict standards for a given use than those set forth in this Ordinance. 

Conditions and Restrictions 

In addition to those standards set forth in this Article, the Board, in granting a special 
exception, may impose such conditions, safeguards and restrictions upon the proposed use as it 
may deem necessary in the public interest to secure compliance with the provisions of this 
Ordinance and to protect the viability of the implementation of the adopted comprehensive plan. 
To accomplish this end, the Board may establish a time limitation on the length of the exception 
in accordance with the provisions of Sect. 008 below and may require the posting of a guarantee 
or bond in a reasonable amount by the applicant. 

Time Limitations, Extensions, Renewals 

In addition to the time limits set forth in this Article, the Board may require, as a condition to 
the issuance of any special exception, that it shall be issued for a specified period of time; that it 
may be subsequently extended for a designated period by the Zoning Administrator; or that it 
may be periodically renewed by the Board. The procedure of granting an extension or renewal 
shall be as presented in Sections 012 and 013 below. 
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·amendment number 1, regarding plant nurseries. It is a subject 
on which I have spoken from time to time. And this Commission 
has indulged me by listening. I've been waiting for some of the 
language before us tonight for a very long time. We have seen a 
proliferation of plant nurseries in residential districts that 
have impacted, sometimes quite seriously, on existing subdivisions 
and neighborhoods. So, I'm all for trying to strengthen the lan­
guage. I am concerned, however, that in trying to restrain the 
several nurseries in the County that seem to go too far in what 
they attempt to do in residentially zoned land, that we may be 
going perhaps too far. I therefore am going to recommend that 
this Commission close the public hearing ... excuse me, allow writ­
ten to mm en t on this a me ndme n t to be f o nv a r de d to the Co mm is s i on 
and to defer decision on this particular item for a period of two 
Heeks, if that is agreeable to the Secretary. 

Mr. Gurski: I know he'd love to hear tltat. Mr. Brinitzer, you're 
recognized. 

Mr. Brinit:er: If you'll extend that to September, I'll second 
your motion because I think that there's considerable merit to 
it. I think that recognizing that those who are there now are 
not affected, I still believe· that we ought to benefit from con­
siderably ;nore input from the community as to the impact that t.~1is 
particular change to the Ordinance •,.,rould have. So, .. r suggest 
that we move this to September. The calendar is clogged anyhow_ 
and that we try to get this thing publicized as much as possible 
to get some greater reaction. 

Mrs. Wright: Mr. Chairman? 

Mr. Gur~ki: ~rs. W~ight. 

Mrs. Wright: That would mean readvertising, is that correct, 
Miss Givinn, Mr. Yates? 

Mr. Gurski: I don't th~nk so. Mr. Yates? 

~r. Yates: What are we doing? Deferring decision? 

Mr. Gurski: ~s of now. The public hearing is closed on this 
i tern and :-.trs. ~vright does not take into consideration re-opening 
i t . I t me n t i o n s c nco u r :t g i n g '·" r i t t e n i n p u t d u r i n g t he t i me be -
t '" e en no,., .1 n d the d c f ~ r r e d dec i s i o n . The que s t i on i s , m us t i t 
be rcaJvertiscJ? 

:-fr. Y.1.tes: ~6, sir. ~at if the decision is just deferred. Hot.,r­
c v e r I 1 m u n d ~ r t h c i m p r c s s ion t h a t \v h a t ' s go in g to come o u t o f 
these next couple of ~onths of Jclibcration ~auld be some pro­
posed amended l3ngu:tge, it 1 s very conce i vab 1 e that that proposed 
~mended language \·: o u 1 d have to be rca d v e r t i sed . J U l 9 I 9 7 9 

2S6 ~ : 0 J ~ h1 -- ( .. :J.J ) 

e)(.~. 1'---
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Mrs. Wright: I'm of the opinion that if we go for a September 
date that we ought to have a new public hearing on it a~d get 
more information. 

Mr. Gurski: Well, the Chair would -

Mr. Lightfoot: The 6th. 

Mr. Gurski: Mr. Lightfoot? 

Mr. Lightfoot: Mr. Chairman, I'd say let's have the public 
hearing then and distinctly arrange for that. 

Mrs. Wright: I'm s~rry, I can't hear you. 

~fr. Lightfoot: I said let's arrange for a public hearing un­
questionably, and I suggest a date of the 6th Jay of September. 

Mrs. Wright: 6 September? 

~tr. Lightfoot: 6. 

Mrs. Wright: Okay. Alright. Alright, Mr. Chairman, then I 
\~auld ~10VE THAT THE PLA>JNING CO~f~fiSSION RECQ~.()1END TO THE 30ARD 
OF SUPERVISORS DEFERRAL OF THE PROPOSED A~IE~JD~1ENT TO THE ZO~ING 
ORDINANCE WITH REGARD TO PLANT NURSERIES TO A .•. excuse me, I 
WOULD RECO~L\tEND THAT WE DEFER DECISION ON PLANT NURSERIES TO A 
DATE OF SEPTE~BER 6, AND ASK THE BOARD OF SUPERVISORS TO DEFER 
THEIR DATE OF HEARING ON THIS PROPOSED fou\1ENDMENT. 

~tr. Gurski: ~tr. Brinitzer? 

Mr. Brinit:er: Second. 

Mr. Gurski: Seconrlcd by ~r. Brinit:er. 

~tr. Lightfoot: ~tr. Chairman? 

~tr. Gurski: And included in that !notion is a continuation now, 
the reopening and the continuation of the public hearing on 
t h a t s i n g 1 c i. t c m • ~· t r· • L i. ~ h t f o o t . 

:.f r . L i g h t f o o t : .J 11 ~; t a 111 a t t e r o f p rot: e tl u r e . W 1) ul d t h c P. oar d go 
ahead ·1ad hear the other 5 i te1:1s on the ::;c~cdulcd d3 te? 

~fr. Yates: Yes sir. JUL 9 \979 
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~fr. Gurski: Any other comment? If not, you've heard the 
motion by ~frs. Wright that this Commission defer decision on 
the one item, plant nurseries, and reopen the public hearing 
on it and continue that hearing to 6 September. All those in 
favor of the motion, please respond by saying aye. 

Commissioners: Aye. 

Mr. Gurski: Opposed? 

Mr. Lockwood: No. 

Mr. Gurski: The motion passes. There was one no vote by Com­
missioner Lockwood. 

II 

~lr. ~terrell absent for the vote on all amendment motions; ~lr • 
~axwell absent fro~ the meeting). 
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VERBATI~t TRANSCRIPT OF THE PUBLIC HEARING CONDUCTED BY THE BOARD 
OF SUPERVISORS ON JULY 9, 1979 REGARDING A!viENDMENTS TO THE ZONING 
ORDINA~CE. 

CHAI~~N HERRITY: The next issue is the public 

hearing on proposed amendments to the Zoning Ordinance. Staff? 

MISS GWINN: Very briefly, Mr. Chairman, these are 

proposed amendments, there are six. They concern plant nurseries. 

They address bowling alleys as a Group V Commercial Recreation 

Special Permit Use in the I-5 and I-6 Districts, and revisions 

to the additional standards for commercial recreation uses. 

There is a proposed editorial change to the General Provisions 

of Article 20, Defin~tions; minor revisions to the BZA (Board 

of Zoning Appeals) appeal procedures; an amendment addressing 

nursing facilities in residential districts; and editorial changes 

to the cluster subdivision appeal procedure. I'd be happy to .A 

answer any questions. 

CHAI~~~N HERRITY: Any questions by Board members? 

Okay. This is a public hearing. We have two listed speakers, 

Mr. Daniel Shaner. Mr. Shaner, welcome. We appreciate you 

taking your time and coming this afternoon. 

MR. SHANER: Thank you, Mr. Chairman. Ladies and 

gentlemen, my name is Daniel Shaner and I'm here on behalf of 

my client, Marcus Zettle. Mr. Zettle is a nurseryman, and on 

March- or April 27, '79 filed a special exception application 

for a plant nursery at the intersection of Route 123 and Wolf 

Run Shoals Road, sometimes known as Butte Corner. In the in-

ex:~-+. 13 
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terim of course, the Board requested or authorized the adver­

tisement of an amendment to the Zoning Ordinance with respect 

to plant nurseries, and the restriction or the prohibition of 

retail s~les, landscaping, and lawn maintenance services from 

plant nurseries in the R residential district. We think that 

this proposed amendment to the Zoning Ordinance does not really 

address the real issues that are of concern to the Board. The 

small nurseryman, and Mr. Zettle is a small nurseryman and we 

have had occasion in the last couple of weeks to talk to many 

small businessmen in the nursery business - what it will ef-

fectively do is to exclude nurseries, or exclude the small 

businessman from establishing a nursery. We cannot afford, 

because of the area required for a plant nursery, to locate 

in an I or a C district. That's why we find many of the nur­

series in Fairfax County today in the R district. A sampling 

or a review of the Yellow Pages, the County doesn't have as 

far as I've been able to ascertain a list of the names or the 

number of nurseries in the County, but in the Yellow Pages for 

Northern Virginia, we find approximately thirty-two (32) nur-

series. And a random sampling of these nurseries, or ten, we 

find that nine are in an R-1 district, and the tenth is in an 

R-3 district. The reason for this, again, is of course is that 

it's just not economically feasible to operate in any other type 

of district for this type of a nursery. And it is not feasible 
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to just grow plants. You must have that ability to have retail 

sales and the related landscaping services. The effect, we 

think, and this is the consensus of opinion of the many nur-

serymen that I've talked with, is that if we prohibit retail 

sales in the R district that ultimately the small nurseryman 

will be out of business and our nursery business will be cen-

tralized or located primarily in the large department stores. 

We will no longer have the small businessman. The Planning 

Commission, on June 28, recommended that the Board defer action 

on this proposed ame~drnent until such time as interested and 

concerned nurserymen can come to the Staff, provide input, and 

perhaps come back to the Board in September with a meaningful 

amendment that will reflect the concerns of the Board, and 

also provide a continuing group in the County of small nursery 

businessmen. 

CHAI&~N HERRITY: Thank you, Mr. Shaner. Roger 

Smith? 

MR. SMITH: My name is Roger Craig Smith. I repre­

sent the Early and Smith Nurseries at 9638 Burke Lake Road in 

Burke Virginia. I would like to say that I support the recom-

rnendations of the Planning Commission to defer the action on 

this until the sixth of September. And we are presently working 

and trying to get the nurserymen together, to get together with 

Staff. And I believe that if we can achieve th~ objectives of 
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the County, because we also see a need to stop the clearly 

commercial establishments from being in the residential areas, 

but also it's a matter of survival for us. I believe if we 

are driven to commercial ground, these small businesses are 

going to disappear over a period of time. 

SUPERVISOR TRAVESKY: Mr. Chairman? 

MR. SMITH: Thank you. 

SUPERVISOR TRAVESKY: Mr. Chairman, I'd like to 

ask Mr. Smith a question. For the members of the Board who 

aren't aware, I haven't met Mr. Smith before, but they do 

have in Burke a nursery that is only identified on the main 

street by a very attractive sign and then by some very beauti-

ful landscaping. There is no sign of anything else, because 

the nursery itself sits quite a distance back from the road. 

And the buildings are not visible. And I was wondering, Mr. 

Smith, if you feel that that has created any type of a problem·. 

It seems in this day and age everyone thinks they have to have 

a big sign out front and a whole lot of buildings to show how 

extensive their stock is. Have you found that to be a problem 

in conducting a business such as yours? 

MR. SMITH: I don't believe that at all. The nur-

sery you're speaking of belongs to me. And we seem to do very 

well hidden from public view. My father opened the business, 

well, after they condemned the property for Dulles Airport. 
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He moved in right after that, and we've been down there for 

quite a few years and have had no problems with anybody in 

the County. 

SUPERVISOR T~~VESKY: Okay, thank you. 

SUPERVISOR MOORE: ~-1r. Chairman? 

CHAI&~N HERRITY: Mrs. Moore. 

SUPERVISOR ~fOORE: Can I ask you another question? 

MR. SMITH: Oh, I'm sorry. 

SUPERVISOR MOORE: Is it, your problem is \vi th 

not being able to sell for retail rather than the size of 

the restrictions? 

MR. SMITH: Well, I don't believe it's going to 

effect me because of the amount of time we've been there. But 

ultimately what itls going to do, it's going to stop any kind 

of expansion. And I think if you'll - well, I'm trying to 

get the information together from the University on the amount 

of land use, agricultural and residential, you know that the 

nurseries operate on in the State, opposed to your commercial. 

And there's a good reason for that. 

SUPERVISOR MOORE: The reason, I guess, I'm asking 

is that because we have a problem, Mrs. Travesky and I seem 

to have all the nursery problems as well in the County, and 

the restriction is one acre. Do you think that a nursery can 

operate on less than an acre reasonably? 
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MR. SMITH: It depends on the type of operation. 

My operation I could not run on less than five acres. 

SUPERVISOR MOORE: Well, this is what I'm thinking. 

MR. SMITH: Now 1 think possibly your small back 

yard operations, they could survive under heavier restrictions 

where we can't. It's also a seasonal business. We have to 

do contracting in the interim where we do not do retail sales. 

There's just no way we could survive, you know, without it. 

SUPERVISOR MOORE: When you mean contracting, you 

mean having a lot of·trucks and-

MR. SMITH: No, I don't mean that at all. I 

operate with a pickup trucks and two (unintelligible) trucks. 

SUPERVISOR MOORE: I wish I were in Burke. 

MR. SMITH: And we have a tractor. And we do 

quite a bit of the landscaping for the builders in Fairfax 

County. 

SUPERVISOR MOORE: Yes, we'd \velcorne you. Thank 

you. 

CHAIRMAN HERRITY: Thank you very much, Mr. Smith. 

I appreciate you taking time in being here. That concludes 

the list of speakers. Are there other citizens that wish to 

speak at this public hearing? Mr. Odin. 

MR. ODIN: Mr. Chairman, 

CHAI~\tAN HERRITY: Do you have one in your back 
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MR. ODIN: No indeed, Mr. Chairman. I do have one 

in my back yard. 

CHAIR~~N HERRITY: Okay. 

MR. ODIN: He does an excellent job and is a good 

neighbor. Mr. Chairman, I appear before the Board today on 

the proposed amendment to the nursing home Ordinance. And 

may I say that though there seems to be pretty much accord 

with everyone who has reviewed that particular Ordinance, I 

do believe that it points up a rather startling fact in Fair­

fax County and something that was rather shocking to me and 

I think it's of equal concern to you. In reviewing this Or-

dinance, I was really surprised to find that in many ways the 

elderly are almost being excluded from our zoning categories. 

And as a matter of fact, unless this amendment occurs it's 

almost total. Well, it is total. I was surprised, for in-

stance, that in a rural agricultural zone that you may, in a 

special exception, establish a penal institution and house as 

many prisoners and criminals as you like, but no where in that 

Code or that zoning category may one establish housing for the 

elderly or a nursing home. And in the rural preservation area 

you may establish kennels and animal shelters, and you may 

board horses there, but you can't board people if they're 

elderly there. In the residential conservation district, do 
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you know you can have veterinary hospitals without limitation, 

but you can't have a nursing home. 

CHAI~\~N HERRITY: Are you saying the County has 

gone to the dogs? 

~IR. ODIN: I'm saying, we may be, if we continue 

to age in population, the only people that will be able to 

live here will be the dogs. More shocking than anything, I 

suppose, is in the R-30 district. And just sometime as your 

convenience take a look at that. For thirty units to the acre, 

thirty units to the·acre - now that's two and a half per unit 

or a population density of seventy-five, but you know there 

is a provision in there that no matter how many acres you 
.~ 

have, you may have medical care facilities limited to nursing 

facilities which have a capacity of less than fifty beds. Less 

than fifty beds. One might assume that we adopted this zoning 

policy from Eskimo folklore. We certainly have to concede 

that something is wrong when the Board of Zoning Appeals, not 

the Board of Supervisors but the Board of Zoning Appeals, may 

grant special use permits for dormitories, fraternities and 

sorority houses in residential homes, for everything from 

flashing to eating goldfish, as occured in my time. And yet, 

if you can believe it, you know, you've got to come to the 

Board of Supervisors when you're going to house a few elderly 

who make very little noise, and are visited by very few people 
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unfortunately and regrettably. One would have to say we've 

given more consideration to the spatial concepts than to hUT' 

manity. And I submit that this particular Ordinance that's 

being proposed isn't going to correct what's happening here, 

inadvertently perhaps I hope, I sincerely hope that and I 

know that because of the help and assistance I received in 

obtaining the support for this amendment, but I will say that 

unless that amendment goes through, there's no way and there 

are three different organizations that's looked at it, and 

I know of no one wh0 has taken exception to it. You just 

can't afford to build these facilities. And we're not talk-

ing about (unintelligible) human beings, or people l~ith path-

ology, we're talking about people who should be living in 

our community throughout their lives including the latter 

years. Thank you very much. I just hope that it'll be ad-

dressed one day even on a broader scope. 

CHAI~~~N HERRITY: Thank you, Mr. Odin. 

MR. ODIN: Thank you. 

SUPERVISOR Mr. Odin, you have no objection 

then to the amendment that's being proposed here, as they are? 

MR. ODIN: I have no objections to them as they 

were proposed by the Staff. But you know before the Planning 

Commission there were two. One is, you know you can have 

fraternity houses and sorority houses anywhere. But there was 
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a proposal by the Planning Commission that the elderly be 

limited to arterial highways and that they have at least, at 

least five acres surrounding them. And yet, no such restric­

tions exist. And when it came out of the Planning Commission, 

if you can believe it, even if it was in an R-30 zone you 

had to have five acre minimum. There's a book of rather 

interesting - I got carried away with this, by the way. As 

a matter of fact, the Planning Commission told me to represent 

. d f h d'd jP.Ut . h b h my cl1ent an orget - t ey 1 n't 1t qu1te t at way ut t ey 

asked me what my cl~ent can live with. My client can live 

with the five acres. My client can live with an arterial. 

But I wonder as a citizen can we live with such restrictions 

as that? I checked out of the library a rather interesting 

book. And let me read you one paragraph and then I'm going 

to get out of here, I hope alive. But, one paragraph about 

the five acres. And it says, "One of the biggest problems 

of exterior space in elderly housing is that it is often 

symbolic rather than useful. The manicured front lawn with 

the circular drive, the two lawn chairs and token hedges and 

a neon, neo-colonial sign all serve as symbols to the passing 

motorist of the respectable housing project. But to have five 

acres on an arterial where the decibel reading, even for the 

young is almost intolerable, where we require set backs and 

say that that's the only place that people who have spent most 

238 
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of their life forces trying to get out of that type of atmo­

sphere and into a single family, when they get older uprooted 

and that's where we confine them. That's not providing housing. 

That's \varehousing." Thank you. 

CHAI&~N HERRITY: Thank you very much, Mr. Odin. 

Again, this is a public hearing. Are there citizens who wish 

to speak either for or against this ordinance at this public 

hearing? 

~·1R. ; ICDEPJ·!OTT: Mr. Chairman, I'd like to switch 

back to the nurseries. 

CHAIRMAN HERRITY: Well, I was going to say tq Mr. 

Odin that back about 1973 when we able to get this particular 

Ordinance in, there was a great deal of doubt as to whether 

the Board even wanted to go that far at that time, if you re-

call the history of it. 

MR. ODIN: Yes sir. 

MR. MCDERNOTT: Mr. Chairman, my name is Frank 

McDermott. I represent a George P. Grahmn, Jr., and I wanted 

to address the standards proposed for the plant nurseries 

and endorse Mr. Shaner's comments, not repeat them, but state 

though that in addition to them that many of these nurseries 

in the R-1 district or in the residential districts are on 

highway corridors where you don't have the situation that ap­

pears to be problematic in a couple of the areas in the southern 

239 
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part of the County. If you pass the Ordinance that's proposed 

here, or the changes, the amendments that are proposed, there 

will be none, there will be no possibility of any kind of 

nursery operation even on your highway corridors where they 

don't present these kinds of problems for the particularly 

residential areas. And to reiterate Mr. Shaner's comments, 

we cannot afford, the small nurseryman cannot afford to go 

into the commercial or industrial areas with the type opera-

tions these people run. And I think you can put the kind 

of teeth in your existing Ordinance without removing the 

ability of your owner of the residential district, or resi­

dential property to have a plant nursery in operation without 

removing the right in the residential district. Thank you, 

sir. 

CHAI~~N HERRITY: Thank you very much. Other 

citizens that wish to speak? Okay, the public hearing is 

closed. Items for the record? The public hearing is closed. 

Staff and Planning Commission recommendation, please. 

MISS GNINN: Alright, the Planning Commission 

recommended deferral, as noted, of the plant nursery amendment 

until September 6. I think they recommended approval as noted 

in the Staff Report. I can go through them if you'd like, 

there are a couple changes that they recommended. And I 

could go through -

3DO 
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CHAIRMAN HERRITY: Why don't you just tell us 

what the changes are, Jane. 

MISS GWINN: Okay. Okay, on amendment number two 

which deals with the bowling alleys and the additional stan-

dards for commercial recreation uses, the Planning Commission 

recommended that rather than using the term "free-standing 

building 11 that it be replaced lii th the phrase, this is on 

paragraph three of Section 8-502 which is the General Stan­

dards for Commercial Recreation Uses, that that paragraph be 

revised to say, "No building designed primarily and specifically 

for such use shall be located within a hundred feet of any 

adjoining property which is in an R district." The Staff 

recommends - in all of these the Staff is recommending the 

Planning Commission recommendation. Proposed amendment num-

ber three, which deals with a minor editorial change to the 

lead in to the definitions, the Planning Commission recommended 

approval as advertised, as well as the amendment number four 

dealing with the appeals on BZA. On the nursing facilities 

they are recommending two changes to the additional standards, 

one of which would be a modification to paragraph 4 of Section 

9-308, which addresses the provis1on that requires free standing 

nursing facilities to be located on a parcel fronting on, and 

with direct access, to an existing or planned - and they're 

saying just "arterial" and delete "collector'', which would 
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limit these then to just arterial streets. And they're also 

recommending that in single family detached districts, there 

be a minimum lot size of five acres. And then there was no 

change to the last amendment regarding cluster subdivisions. 

SUPERVISOR ~100RE: Mr. Chairman? 

CHAI&\~N HERRITY: Mrs. Moore. 

SUPERVISOR MOORE: There is not the five acre 

requirement, except in the single family detached districts? 

MISS GWINN: They're limiting it, the standard 

reads in the R-E through R-5 districts, so -

SUPERVISOR MOORE: So it would not apply, the 

five acre minimum would not apply beyond the single family 

detached, right? 

MISS GWINN: That's correct. 

CHAI~~N HERRITY: Okay, further questions? 

SUPERVISOR CIKINS: Mr. Chairman? 

CHAI~~N HERRITY: Yes. 

SUPERVISOR CIKINS: Is there any urgency about the 

final approval of these amendments? The reason I ask is I 

have a letter here from the Mount Vernon Council which raised -

are you familiar with all the issues that were raised, have 

they all been resolved? 

MISS GWINN: Yes. 

SUPERVISOR CIKINS: They have? Okay. 

3J2 
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MISS GWINN: I'm almost positive they have at 

the Planning Commission. 

SUPERVISOR CIKINS: At the Planning Commission 

level, right. 

MISS GWINN: That was kind of the basis for 

those -

SUP E RV I SO R C I KIN S : We 11 , what you t'i ere j us t 

explaining, it seems to me that some of it stemmed from 

this -

MISS GWINN: Yes. 

SUPERVISOR CIKINS: - at least, are consistent 

with this letter. 

MISS GWINN: It is. 

SUPERVISOR CIKINS: So - okay. Well, in that 

case I have no more question (unintelligible). 

CHAIRMAN HERRITY: Okay. Further questions? Okay, 

what's the pleasure of the Board. This is the nurseries, Mr. 

Scott? 

SUPERVISOR SCOTT: Well, as recommended by the 

Planning Commission, I don't have any particular difficulty 

with postponing decision on the taxi cab ordinance until -

CHAIR.t\1AN HERRITY: Taxi cab? We already did 

that. 

SUPERVISOR SCOTT: On the nursery, I'm sorry. I 
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am sorry, Mr. Chairman, on the nursery ordinance until Septem-

ber, and I WOULD SO MOVE. 

SUPERVISOR TRAVESKY: Second. 

CHAI&~AN HERRITY: Discussion? All in favor in-

dicate by saying aye. 

SUPERVISORS PENNINO, ALEXANDER, CIKINS, TRAVESKY, 

MOORE, SCOTT, SHACOCHIS: Aye. 

~ CHAI&\~N HERRITY: Opposed, nay. The Chair votes 

aye and the motion carries. 

SUPERVISOR MCtOrtE: Before we go on beyond nur-

series, I wonder if I could ask the Staff one question about 

the nursery in Burke. Has the notice of violation been sent 

out as the Board directed on the building which is closer to 

the hundred foot line? 

MISS GWINN: Yes, it has. 

SUPERVISOR MOORE: Okay. And is that then going 

to Court, d6 you know? 

MISS GWINN: They have filed for a special ex-

ception. 

SUPERVISOR MOORE: Fine on that. 

MISS GWINN: So, no we're not going to Court. 

SUPERVISOR TRAVESKY: Mr. Chairman? 

SUPERVISOR SCOTT: Mr. Chairman? 

SUPERVISOR TRAVESKY: Co~ld I also ask that when, 

3~·4 ._,. 
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I assume that the reason we are going to defer is so that 

the sub-committee or this committee on nurseries can work 

with the Staff -

CHAI~\~N HERRITY: That's correct. 

SUPERVISOR TRAVESKY: - and I would hope that 

they would address also the size of the necessary auxilary 

buildings that they would be using or feel they need to 

use because I feel that has a bearing also on whether they 

are going to be accepted in a residential zone and the types 

of building that would be, and the kind of traffic that they 

hope to generate. In other words, try to hit on all of the 

things that impact on the residential communities that create 

the problem in the first place. And also, dealing with the 

question of expansion because I think we have to know, going 

in, what the size of that nursery is going to be after a few 

years. And I know that we can't look at our crystal ball 

but I think you know what I'm getting at, that if we agree 

to a nursery in a residential zone, we should be able to at 

the outset set some kind of limits for what that will, what 

type of a business that will be. 

SUPERVISOR MOORE: Mr. Chairman, I think that 

Mrs. Travesky has made some really excellent points and I 

wonder if it.would be helpful to have a couple of the peo­

ple who have worked to try to work out some of the situations 



Board of Supervisors Meeting 
July 9, 1979 

Page 18 

Verbatim Transcript 
Zoning Ordinance Amendments 

in Burke serving with the nurserymen too, so that everyone 

would understand what the total problem is. And I would ask 

unanimous consent that either Mrs. Remington or Mr. Adams or 

possibly somebody from the other nursery, maybe if Mr. Sevino 

that those three people be asked to serve - meet with these 

nursery people so that they can have a more balanced discussion 

of the problem, that we can not only take care of the small 

nurserymen, but that we can make sure that it doesn't impact 

on the -

CHAIR!'vlAN HERRITY: Well, I don't have -

SUPERVISOR MOORE: - neighborhood. 

CHAI~\~N HERRITY: I think that including a couple 

citizens in this group makes some sense. 

SUPERVISOR MOORE: Yes, I think those three peo-

ple would be -

ton -

CHAIRMAN HERRITY: What, who are they? 

SUPERVISOR MOORE: Mrs. Remington, Eileen Reming-

CHAI~~N HERRITY: She's leaving town, I believe. 

SUPERVISOR T~~VESKY: Yes. 

SUPERVISOR MOORE: Well then, possibly Mr. Adams 

and Mr. Sevino. I don't know -

CHAI~'v1AN HERRITY: Okay, that would be fine. Un-

less there's objection, we'll have them meet with the nursery-

3~6 
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men and the Staff. Mr. Adams and Mr. Sevino. 

SUPERVISOR PENNINO: Mr. Chairman, it looks like 

Mr. Smith has some questions or statements. I wonder if 

there is something he can take up at the Board individually 

or something should be -

CHAIIUvfAN HERRITY: Well, I don't know. We nor-

mally -

MR. SMITH: I just wanted to say that Mr. Sevino 

is currently working on trying to organize ~his at the moment. 

CHAI~\lAN HERRITY: Well he l'lill be working with 

you, then so -

MR. SMITH: Right. 

CHAI&~N HERRITY: - it's all consistent. Thank 

you. Okay, we'll go on with the rest of these Ordinance 

changes. Mr. Scott. 

SUPERVISOR SCOTT: . Mr. Chairman, I MOVE THAT THE 

BOARD APPROVE THE PROPOSED AJvtENDMENT NUMBER TWO AS RECOMMENDED 

BY THE PLANNING CO~~~ I SSION. 

CHAI~~N HERRITY: Okay, is there a second to the 

motion? 

SUPERVISOR PENNINO: Second. 

CHAIRMAN HERRITY: Discussion? All in favor in-
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SUPERVISORS PENNINO, ALEXANDER, CIKINS, TRAVESKY, 

MOORE, SCOTT, SHACOCHIS: Aye. 

CHAI~~N HERRITY: Opposed, nay. The Chair votes 

aye and the motion carries. 

SUPERVISOR SCOTT: Mr. Chairman, I MOVE THAT THE 

BOARD APPROVE THE PROPOSED AMENDMENT TO THE ZONING ORDINANCE, 

NUMBER THREE AS RECOMMENDED BY THE PLANNING C0~~1ISSION. 

CHAI&~N HERRITY: Is there a second? 

SUPERVISOR PENNINO: Second. 

CHAI~~N HERRITY: Discussion? All in favor in-

dicate by saying aye. 

SUPERVISORS PENNINO, ALEXANDER, CIKINS, T~~VESKY, 

MOORE, SCOTT, SHACOCHIS: Aye. 

CHAIR.t\fAN HERRITY: Opposed, nay. The Chair votes 

aye. 

SUPERVISOR SCOTT: Mr. Chai rrnan, I ~10VE THAT THE 

BOARD APPROVE PROPOSED Al\1ENDMENT NUMBER FOUR AS RECOMMENDED 

BY THE PLANNING COMMISSION. 

SUPERVISOR PENNINO: Second. 

CHAI~\1AN HERRITY: Discussion? All in favor in-

dicate by saying aye. 

STJPERVISORS PENNINO, ALEXANDER, CIKINS, TRAVESKY, 

MOORE, SCOTT, SHACOCHIS: Aye. 
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CHAIR}~N HERRITY: Opposed, nay. The Chair 

votes aye and the motion carries. 

SUPERVISOR SCOTT: Mr. Chairman, I'm going to 

have a question about number five. I thought Miss Gwinn 

said, in response to Mrs. Moore's question, that the five 

acre limitation applies only above R-5, I mean, below R-5? 

MISS GWINN: R-E through R-5 districts. 

SUPERVISOR SCOTT: Okay. Now, what was the 

rationale for striking out collector, on the part of the 

Planning Commission? 

MISS GWINN: A concern that there could - well, 

a few of them weren't exactly sure what a collector of and 

didn't like the arterials where we can make lists and iden-

tify all the arterial streets in the County. I think a feel­

that these could be, a collector would allow them to be 

tucked away in neighborhoods or would not require them to be 

on the front, right in the front on your major streets. I 

would note, although Staff is recommending approval as recom­

mended by the Planning Commission, I think it takes away 

from flexibility by requiring them to be on arterials, and 

there may well be instances when it's not on arterials where 

we would be in favor of it. Since they're all special ex­

ception I kind of hate to see us tie them down always to 

arterial streets. 
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SUPERVISOR SCOTT: Do you have any other differ-

ences with the Planning Commission recommendation? 

MISS GWINN: No. 

SUPERVISOR SCOTT: Mr. Chairman, I'm going to 

MOVE THAT THE BOARD APPROVE THE STAFF RECOMMENDATION WHICH 

IS THE ONE MODIFICATION THAT IS PROPOSED BY THE STAFF. 

CHAI~~N HERRITY: Is there a second? 

SUPERVISOR PENNINO: Second. 

SUPERVISOR MOORE: Mr. Chairman, I'm going to 

MOVE TO AMEND IT SO THAT THE FIVE ACRE MINIMUM REQUIREMENT 

IN THE SINGLE FAMILY DISTRICTS APPLY, not so that it has to 

apply on the arterial streets but that in a single family 

detached area that there be a minimum of five acres. 

SUPERVISOR SCOTT: That's in the Staff recommenda-

tion. That's a part of the Staff recommendation. 

SUPERVISOR MOORE: It is? Okay. 

CHAIRJ\fAl'l HERRITY: Okay, all in favor of the 

motion -

SUPERVISOR CIKINS: Mr. Chairman, five acres is 

not in the Staff recommendation. 

SUPERVISOR SCOTT: Yes, they don't have any prob-

lem with that. They're recommending R-E through R-5, and if 

there's any question about that, enter it as part of my motion 

Mrs. Moore. 

31.0 
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SUPERVISOR MOORE: Okay. 

CHAIRMAN HERRITY: All in favor of 

SUPERVISOR SCOTT: Wait a minute -

SUPERVISOR SHACOCHI S: Wait. Let's hold. I \'ian t 

a clarification. The Planning Commission recommendation in 

the Staff comment brings in the five acres. That was not -

CHAI&\~N HERRITY: Mrs. Moore put it as part of 

his motion, so it doesn't make any difference, Mr. Shacochis. 

The five acres is part of Mr. Scott's motion. 

SUPERVISOR SCOTT: No, Mr. Shacochis I think is 

asking a different question. 

CHAIR~~N HERRITY: Oh, I'm sorry. Go ahead. 

SUPERVISOR SHACOCHIS: Mr. Scott moved the Staff 

recommendation. The Staff recommendation does not speak to 

the five acres. That was brought in by the Planning Commis-

sian, correct? 

MISS GWINN: That's correct. 

SUPERVISOR SHACOCHIS: Now, I'm in favor of the 

Staff recommendation. I'm not in favor of either of the 

amendments proposed by the Planning Commission. And I think 

Mr. Odin gave some very cogent arguments with respect to that, 

and I would, will support the Staff recommendation but not 

the amendments by the Planning Commission. 

SUPERVISOR SCOTT: Mr. Chairman, in response to 
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Mr. Shacochis' concern, Mr. Odin mentioned the five acre 

limitation on the R-30 district. But that's not what the 

Planning Commission did. The Planning Commission -

SUPERVISOR SHACOCHIS: No, he talked to the five 

acre limitation anywhere in his comments from the book that 

he read dealt specifically with that five acres in that it's 

let's say, cosmetic rather than realistic. 

SUPERVISOR SCOTT: Okay. 

CHAI~\~N HERRITY: Okay, we have a motion on the 

floor which has been seconded -

SUPERVISOR SCOTT: Just to clarify the motion, 

Mr. Chairman, what I am suggesting is that the only differ-

ence from the Planning Commission recommendation is to put 

the word 'collector' back in, as the Staff has recommended, 

to give a little bit more locational flexibility. That's 

all. 

CHAIRMAN HERRITY: Okay. All in favor of the 

motion indicate by saying aye. 

SCOTT: Aye. 

SUPERVISORS PENNINO, CIKINS, TR..\VESKY, MOORE, 

CHAIR~~N HERRITY: Opposed, nay. 

SUPERVISORS ALEXANDER, SHACOCHIS: Nay. 

CHAIRL\1AN HERRITY: Division. ~1r. Shacochis? 

SUPERVISOR SK~COCHIS: Nay. 

31.2 
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SUPERVISOR CIKINS: Aye. 

SUPERVISOR ALEXANDER: Nay. 

SUPERVISOR PENNINO: Aye. 

SUPERVISOR SCOTT: Aye. 

SUPERVISOR MOORE: Aye. 

SUPERVISOR TRAVESKY: Aye. 

Page 25 

CHAI~\~N HERRITY: The Chair votes aye and the 

motion carries. Okay, that -

SUPERVISOR SCOTT: Mr. Chairman? 

CHAIRMAN HERRITY: Yes, there's one more. 

SUPERVISOR SCOTT: On the proposed amendment 

number six, I MOVE THAT THE BOARD APPROVE THE PLANNING COM-

MISSION RECOMi'vtENDATION. 

CHAIRMAN HERRITY: Is there a second? 

SUPERVISOR PENNINO: Second. 

CHAI~\~N HERRITY: Discussion? All in favor of 

the motion indicate by saying aye. 

SUPERVISORS ALEXANDER, CIKINS, MOORE, SCOTT, 

SHACOCHIS, PENNINO, TRAVESKY: Aye. 

CHAIRMAN HERRITY: Opposed, nay. The Chair 

votes aye and the motion carries. That's it. 

II 
Prepared by: 

Sara Robin Sutton 
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MRS. PELLETTIERI: We'll move on to our next Zoning 

Ordinance amendment which is an amendment to Chapter 112 of the 

Zoning Ordinance regarding plant nurseries. ~tay \ve have a 

staff report"please? 

MS. GWINN: Very briefly, this amendment is some­

what the result of a study by staff, a comprehensive study by 

staff on t hi s \v h o 1 c i s sue of nurser i e s I gar u en c en t e r s . Th c 

amendment revises the current definitions of agriculture, con-

tractors offices and shops and plant nurseries. It establishes 

a new term and definition of garden center. It revises the 

standards regulating plant nurseries as a special exception use 

in R Districts and it revises and establishes tl1e districts for 

p 1 ant n u r s e r i e s and gar J c n s rna y be a 11 o \v e d . I ' d be happy to 

answer any 4uestions. 

~·IRS. PELLETTIERI: Are there any qucsti ons? 

~IRS. WRIGHT: Madam Chairman. 

~IRS. PELLETTIERI: f'.1rs. Wright. 

}.lRS. WHIGIIT: I don't have any questions at this 

point but I do have a comment to make. The Commission hopefully 

\vi 1 l r e c a ll t hat \-J c l1 a d a pub 1 i c he a r i n g in June o f t h i s )' c a r 

on proposed amendments with regard to plant nurseries. And we 

deferred uecision until this fall so that staff could get to-

gether \vith citizens and other groups. And I must say that this 
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is the product we have before us tonight, whether \ve recommend 

adoption or not, is a much improved product than the one we saw 

in June, at least in my opinion. 

MRS. PELLETTIERI: Alright, thank you for that little 

background there. Before we call on the public hearing, I think 

t h c r e a r e q u i t c a few p cop 1 e \v h o \van t to s p c a k to t h i s . We 

have no one listed on our speakers list so we'll just take the 

hands as they come up. I'd like to ask that you be sure to oive 
~ 

your name and your address before making your presentation. 

A 1 r i g h t I '" i 11 c a 11 [or any pub 1 i c comment s on t hi s m a t t e r o f 

the Zoning Ord i nnnce/Pl ant Nurseries. Is there anyone here \-.rl1o 

\voulJ like to speak? The gentleman in the red shirt. 

~·JR. TIPPETT: f'.tadarn Chairman, members of the C01nnli s-

sion, my name is Guy Tippett. I am the President of the Northern 

Virginia Nurserymen Association. I Hould like to take this time 

to thank members of Fairfax County for all O\vi ng us to give some 

input. We have been very impressed with the thoughtfulness 

that has gone into coming up with this definition. There are 

a couple points \-:h ich I be 1 ieve \ve should be a \{are of and I ,,:ould 

• like to take just a few minutes to point out some of these points. 

In the proposed :1mendmcnt, the term "agriculture", I believe \.;c' re 

getting a\\'ay from '"hat a nursery truly is. Its essence was an 

agriculture.' We are still very much involved 111 agriculture. 

We gro\v as a farmer grows a crop of corn. lve do everything that 
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is necessary to keep this product as a farmer would to cultivate 

his corn. And then \\'e take it to market. The difference is in 

our market . We are no t set up j n such a way that '" e can g r o \v 

it and throw it in a hopper and take it to a mill or a large 

buyer. Our buyer happens to be the public in Fairfax County. 

So \oJC are a little unique in this situation that once \-.re have 

this product, we have to distribute locally. We are generally 

recognized throughout the country as an agricultural entity, 

we are not excluded from agriculture in any way. Our problem 

has been in the growth of Fairfax County, that ,,·e are in 

residential districts. And in some cases, this has been pri-

rnarily because we were there first in the County and the County 

has grown around us. I'm pointing this out because of the fact 

of our type of indtJstry. We're growing plant material which 

takes a great deal of area. It's not a commodity that we can 

put on a shelf. lve need land space. And as everyone is well 

aware, land space in Fairfax County has become a premium item. 

No one can grow nursery stock in Fairfax County on straight 

commercial ground, unless you arc a very large operation. No 

• one can start a nursery growing on commercial ground. There is 

no way you can turn a product every four to seven years and stay 

in bus inc s s on commercia 1 ground. This is '"hY we ha vc generally 

been in residential areas, because nattJrally the ground is 

cheaper and two, we have trjcd to improve our appearances and be 
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compatible with the people that have moved in around us. These 

are two major points which I would like to make everyone aware. 

We generally feel that the association itself, that there has 

been quite a few regulations over the years in regards to nur-

series. We are aware that there has been one or two problems 

here 1 ate 1 y \vi t h nurser i e s in Fairfax County . \~ e do fee 1 that 

there i s c no ugh 1 ;nv s on t h c books that t h c s c pro b 1 c m s can be 

eliminated without all nurseries being effected. Our main 

concern is the future of the nursery industry. We are the 

essence of the environment at this time. And we do not want 

five years from now or ten years from now, to not have a nur-

sery as it is known in Fairfax County. Thank you. 

~1RS. PELLETTIERI: Thank you j\lr. Tippett. 

r-.tRS. \\'RIGHT: ~1adam Chairman. 

l\tRS. PELLETTIERI: l\lrs. Wright. 

~IRS. \\'HIGHT: Do you have anything specific that 

you would talk to in the proposed amendment? 

j\JR. TIPPETT: You'll have to forgive me, I'm a little 

awkward. This is my first appearance before the Commission 

and I have just scanned through this. My main concern is,.it 

says here, the term "~griculture" shall not include plant nur-

series. I do not want us excluded from agriculture. We are 

definately agriculture and I realize that as Fairfax County is 

today, there's no agricttlture. But we arc an exception because 
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that i s our e s sen c e . And '" e have t r i e d to \vO r k '" i t h s t a f f in 

separating large garden centers from growers of plant material 

which I mean someone that has two, three, four, five or even ten 

acres of stock. They are still gro\ving it just as a farmer. 

They need basically the same type of implements "'hich may be 

trucks, tractors, and the things that you would find on any farm. 

And I would like to go on record that we are still agriculture 

and we'd like to maintain ourself as an agriculture. 

~IRS. \~RIGHT: 1'-ladam Chairman, I'm going to respond 

to t hi s and p c r haps staff wo u 1 d 1 ike to com m c n t a f t c r ,,. a r d s . 

I believe that the intent was not to exclude plant nurseries 

from residential districts but in tak:ing them out of the agri-

cultural use, ,..,hat we do is remove their use by right and I 

don't think we're precluding the growing of crops and the tilling 

o f t h c so i 1 . But \v hat \-Je r r c trying to g c t at i s the c x pan s i on 

of these uses into more commercial type operations from being--

not totally precluded from the residential zone, but from being 

a use by right in requiring a special exception. Have you gone 

tl1rough the staff report and seen the definition of plant nur-

• series as opposed to garden centers? 

MR. TIPPETT: I have gone through it very br-iefly. 

Yes. 

ro.tRS. WRIGIIT: Docs that ans\vcr some of the questions? 

J'.1R. TIPPETT: Yes, that docs anS\ver some of the 

31.8 
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that is our essence. And we have tried to work with staff in 

separating large garden centers from growers of plant material 

which I mean someone that has t\.:o, three, four, five or even ten 

l n c y i1 (' ~ d b :1 s i c a 11 r the same type 0 f imp 1 c m c n t s '' h i c h may be 

trucks, tractors, and the things that you would find on any farm. 

And I would like to go on record that we are still agriculture 

and we'd like to maintain ourself as an agriculture. 

~IRS. WRIGHT: ~ladam Chairman, I'm going to respond 

to this and perhaps staff would like to comment afterwards. 

1 believe that the intent was not to exclulle plant nurseries 

from J·csiJcntial districts but in takjng them out of the agri-

cul turnl usc, what we do is remove ·their use by right and I 

llon't think we're precluding the gro\ving of crops and the tilling 

of the soil. But what we're trying to get at is the expansion 

of tht•sc uses into more commercial type operations from being--

not totally precluded from the residential zone, but from being 

a use by right in requiring a special exception. Have you gone 

through the stnff report and seen the definition of plant nur-

s l' r i<~ s a s o p p o s c d to gar d c n center s ? 

~1R. T fPPETT: I have gone through it very briefly. 

~1HS. WR 1 (~liT: Docs that answer some of the questions? 

t·1R. T 1 PPETT: Yc s, that docs an S\ver some of the 
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MRS. WRIGHT: And as I said, Madam Chairman, staff 

may Nant to comment on my remarks. 

j\lRS. PELLETTIERI: Does staff '"ant to comment? 

MS. GWINN: Just very briefly. Mrs. Wright capsulized 

it pretty well. If the operation is mainly growing, then it can 

be dee~cd agriculture. If there's going to be retail sales from 

the site, then it becomes a plant nursery by definition. That's 

basically where the line is drawn. And it's the retail sales in 

the residential district that has given us so many problems. 

I think if you're just going to be, there's no question that 

just the growing is agriculture and really doesn't have that 

much impact. 

MR. TIPPETT: If I may make a comment, this is the 

problem that we have been trying to work out. Just growing it, 

if '"e have no market for '"hat we gro\v it is totally senseless. 

And we're not the type of industry where we can grow it say on 

three acres as an example and take it some\\'here else to get rid 

of it. It's as it has been in the past, it's '"hcrever it.'s grown 

• it's usually retail from that item. There's no market except 

truly as a wholesaler only, which is usually a very large es-

tablishmcnt as far as acreage is concerned. If we're limited to 

grow only on the land, then we have eliminated our market. And 

we do fear this. What do we do with it? 

3ZO 
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MRS. PELLETTIERI: Thank you very much. 

f\1R. TIPPETT: Thank you. 

NRS. PELLETTIERI: Is there anyone else here Hho 

would like to speak to this issue? 

i'-IR. RUSSELL: Madam Chairman, members of the Commis­

sion, I'm Donald Russell. My operation is at my home at 3800 

Hummer "Road in Annandale. The definition of plant nurseries 

docs. not really bother me. But the other items covered by this 

amendment does. It doesn't bother me as a nurseryman because 

I, well I've been growing plants all my life. I have not been 

a nurseryman all my life. I retired 1n 1971 and talked with 

the Zoning Commission about it and they said my operation clas-

sifcd me as a farmer in a residential area. So I'm covered by 

the grandfatl1er clause. And I don't want to expand but I think 

the public is served by small nurseries. There is rarely a day 

'"hen m c m be r s o f the pub 1 i c do not come by and ask · m c what i s 

bothering this plant. Is this lace bug or is it clorosis (sp) 

or what not? j\ly operation is on less than an acre, we] 1 the 

definition of plant nurseries docs not restrict it to operations 

• of f i v c a c r c s . There are other sect i on s o f t h c am c n L1 m c n t t hat 

would say that you can't have a plant nursery unless you l1ave 

five acres. And you have to have certain setback requirements 

and so on. A small nursery such as ~inc if it were to start 

anew, could not fit in to the total tlefinition that this Ordinance 
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would provide. It is a, in effect a neighborhood service that 

a small nursery provides. One like myself who does it sort 

of half-way as a hobby would be precluded from doing this 

and I think the public \vould be a 1 oser as a result of it. 

My own nursery will close one day, probably not too far in the 

future , but I '" ou 1 d hope that there '" o u 1 d be others '" h o '"o u 1 d 

fill \vhat I believe is a real need. And I think this definition, 

the, not the plant nursery per se Jefinition but the other rc-

strictions would prohibit this from happening. 

~1RS. PELLLETTIERI: Thank you Nr. Russell. I' 11 

have to say I've long enjoyed your yard on Ilummer Road. Mr. 

MR. EDWAHDS: Madam Chairman, members of the Com-

mission, my name is Newton Edwards. I live at 6524 Elmdale 

Road. Perhaps some of you know me from my kind of long time 

interest in parks and conservation. I've got a second passion 

t hat ' s f 1 o '" e r s and shrubs . I opera t c a s m a 11 nursery . In 

Fairfax County, a good deal of the character of our County and 

the quality of it is going to be determined by the way people 

plant their yards, maintain them, and things of this sort. The 

small nursery is the predominate one in Fairfrix County, as 

licensed by the State. There are relatively few larger nurseries. 

1'-1 y f c a r i s that the staff and o t h c r s h ave con cent r a ted on the 

322 
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larger operations. They're the visible ones and I suspect 

they're the ones that have caused the problems. The person 

who has an acre or so of land and enjoys this speciality, be 

it growing day lilies or azaleas or camelias or whatever, and 

selling them, or perhaps tomatoes or strawberries for that 

matter, he is going to be driven out by this ordinances. We're 

not going to have in Fairfax County any longer individuals who 

have great experience and can sell and advise their neighbors 

and customers. The matcrjal is going tol:e shipped in from great 

distances, California and the south, grown in sawdt1st and bark, 

quickly in fertilizer, they're not going to be able to get the 

homegrown material. This Ordinance will prohibit the small 

grower in his backyard kind of operation. I kno\v there's pos-

sibilities of abuse but it seems to me that going to the expense 

that the County has of out la\ving nurseries of lc ss than five 

acres is most unfortunate for the County. What w~'re going to 

be doing is driving out a source of information and good supplies 

for the citizens of the County that need it. So I would speak 

to the need for amending the proposal to allow the small nur­

series to continue to operate. I think they can be restricted 

in terms of the nuisance aspect, in terms of such things as 

large amount of parking of trucks or any of the other type of 

things , and I ' m \v c 11 ~l\" arc o f , that i n t rude i n to a r e s ide n t i a 1 
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environment and can be objectionable. But I think it's gone 

too far to outl<nv them all together. This an improvement over 

the earlier staff report, but it still ·has the effect of driving 

out of the County all of the small nurseries in the future. 

I'd urge you to not adopt this without some further work and 

an amenJment to allow the small nurseries to continue to operate 

in the·future. It doesn't effect me and the others; He're all 

grandfathercd. But I think it \'>'ould be a shame to have this 

happen to the County in the long run. There arc a lot of gar­

deners, a lot of garden clubs and a lot of interest 1n beauty 

and conservation. Thank you. 

~tRS. WRI GilT: MaJam Chairman. 

f\IRS. PELLETTIERI: i'-fr. EJ\.;ards, do you have a sug-

gested size limitation? 

f\lR. EDWARDS: Pardon? 

f\lRS. PELLETTIERI: Do you have a suggested size 

limitation? 

MR. EDWARDS: I think that the size is really not, 

that's my objection. I think that putting.a size limitation 

misses the point. A nursery can be done on a quarter acre .... 

~erbatim continued on next page) 
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A nursery can be done on a quarter acre as far as I'm concerned, 

if it's done right. It can be done on ten acres and be done 

wrong. It's the kind of impact it has that's incompatible with 

the neighbors and the neighborhood. And so it seems to me that 

what I'm saying is that it's not the size but how it operates 

that makes it compatible or not. If they're bringing in trucks 

all night and raising hob (?) and parking.and causing problems 

in the neighborhood of that type, then regardless of the size, 

it ' s out of order . I f on the other hand i t ' s a s m a 11 are a \\1 here 

one or two cars come up behind the house and it has no adverse 

impact where they don't sell anything but the material they grow 

and give advice and so on, I don't think, in other '"ords, I 

think the size limitation is wrong. And particularly up as large 

as five. Now the great majority of the nurseries in the County 

are small, under an acre. And I think they ought to be allowed 

to continue. So if you must have a size limitation, perhaps 

somewhere in the, I live in a quarter acre zone. I have to 

have a lot that's over an acre. But, cxctise me, a half nn acre 

zone and I have a 1 at aver an acre. But certain 1 y from my o'~n 

point of view I've wanted to not be, knocking me out at a half 

acre site. I think you ought to go do,,·n at least to a ha 1 f 

acre. But again I don't think it's the size, it's hoH it's t1sed 

that's the important thing. 
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MRS. PELLETTIERI: Thank you very much. 

MRS. FASTEAU: Madam Chairman. 

MRS. PELLETTIERI: Mrs. Fasteau. 

~1RS. FASTEAU: I \..relcome ~tr. Newton. I have been 

associated with him in the Mason District. One question of in-

formation and I would hope that it doesn't sound too personal. 

IIow do·you get your trade? I have seen your garden and I know 

\vl_1a t you do. But ho\v do you manage to do any commc rc i al a rrangc­

ments at all? You don't have a sign out in front that I recall 

when I \-:as there. Do you advertise? How do you manage it so 

that it is reasonable in a residential area? And you don't 

really in any sense impact the neighbors? 

I'-IR. EIJ\\'ARDS: Well, I've lived in my community for 

some twenty, thirty years and it's been largely by word of mouth, 

neighbors and pcopl e that have knO\\in me. I do send out a bullet in 

every year. And the people that are interested in azaleas and 

rhododendron, particularly, and to my former customers and it's 

largely in that manner that it gets to be kno\vn. It is, as a 

former speaker said, a form of pretty much local community, kind 

• of, service. I happen also to be a very highly specialized guy. 

I g r o '" t \vO or t h r e e hundred v a r i t i c s of rho clod c n d ron so p eo p 1 e 

come from all over the United States to get rare things that 

I'm known for. But again, that's·a different kind of association 

with the National Rhododendron Society and somebody else might 
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MRS. FASTEAU: So it would be through journals and 

that kind of thing? I ask the question because in view of what 

you are hoping to acheive, a modification of this, would you 

have any suggestion as to the wording which would allow these 

smaller enterprises such as yours without, at the same time, 

in such neighborhoods creating an aura of commercial intrusion, 

whether it be traffic or trucks or a sign or excessive goings 

and comings, whatever. And I \vondered if you had any wording 

to suggest, not immediately at this moment but if this were to 

be deferred for further study or modification, would you be able 

to help? 

J\IR. EDWARDS: I think I can. I'm sorry I haven't, 

this is a very technical matter. the staff has \vrestled \-lith. 

I'm sure you all appreciate better than I, it's a matter of 

definitions and specific amendments. And I think that, I think 

I couJd suggest some language particularly with the help of 

the staff that would accomplish the objectives of allowing a 

nursery on a small acre with adequate restrictions as to impact 

on residential. I think this goes too far. 

~1RS. FASTE/\U: Thank you. 

~1R. ED\\'J\HDS: I'm sorry because I know it's very d if-

ficult to get up and critize something without having specific 

suggestions to substitute. 
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~1 RS . PELLETT I E R I : Thank you M r . Ed,.,. a r d s • N i c e to 

see you. Is there anyone else here who would like to speak to 

this issue? Mr. Savino? 

~1R. SAVINO: ~tadam Chairman, members of the Board, 

my name is Ron Savino. I happen to be president of the Burke 

Communities Civic Association but tonight I'm here speaking as 

the citizen advisory member of t11e meeting in June or July when 

it took place between Mr. Yates and Ms. Gwinn and about a· half 

a dozen nurserymen association. We haJ a very informal meeting; 

it lasted three or four hours and we were in agreement on many, 

many i terns. i\nd then there \vere some that we were~' t in agree-

rnent on. And the one particular item which held everything up 

was the prof i t de fin i t i on . How can '"e s h o '" '"hat i s a gar cJ en 

center and restrict a garden center and a plant nursery and 

separate the two? I think staff has come up with the best that 

they could possibly put together at this time. I believe we 

all know how this came a~ait; plant nurseries in Fairfax County 

were under the agricultural use for many, many years. We had 

no problems with them. They've all followed under the Ordinance, 

• they grew their plants, they had restrictive covenants on them 

and t he)' rea 11 y d i d t h c i r j o b t he proper '"a y . We had t '"o n u r -

series which I won't mc11tion that tested the Ordinance. And 

unfortunately we found out at that time that if two tested it 

and we would lost in court, something had to be done. I'm sorry 
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to say that probably one of the only solutions we've come up 

with so far is limiting these very fine nurseries to five acres 

or more. I really think that's a restriction in the future. 

I'd like to ask staff several questions. If a new, if a nursery 

such as the gentleman that you just, was up here speaking prior 

to me getting up here, was to retire his business tomorrow, a 

very fine bus i n e s s , \vO u 1 d they have to com p 1 y \vi t h t h i s n c w 

Ordinance somebody \vho would take it over, such as a son or may­

be somebody with the same interests as this gentleman has? If 

so, we've lost another good nursery. And all the other nurseries 

that arc deemed very good nurseries. Would it be grandfathered? 

Must there be a relation, blood relation? These things we have 

to iron out before we lose all our present nurseries, very good 

nurseries. I believe there is a problem with the five acres but 

I don't know how to solve it. Maybe allowing a nursery by right 

on residential zoned property without a restriction to the acreage 

only be allowed by right if they comply with certain expansions 

of the Ordinance. In other words, if they keep it down to the 

home g r o \'in mate r :i a 1 s such as the gent 1 em an that ,., a s j us t up h c r e , 

• can we '"or d i t t h n t \v a y so that '"e co u 1 d s t i 11 have the s m a 11 

on c s , but t he ones that ,., ant t o o p c n t o a gran J e r s c a 1 e , they 

would have to then come in for a special exception. Now, I 

don't write·the, write tl1e Ordinances and I don't intend to 

'" r i t e the 0 r d i. nan c c s , h u t I t h i n k '" c can maybe 1 o o k at t hi s in 
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two ways, restrict them by right and allow them by right but 

yet the ones that want to go into a larger phase and have 

problems doing so, we could then have the Ordinance written per-

haps, to address that issue. If you have any questions, I'll 

be happy to answer but I want to reiterate that everyone at that 

meeting that night spent many long hours and the only problem 

we had was this definition. But from what I heard here tonight 

I'd hate to lose these small nurseries in Fairfax County. I 

mean, I've gone to them on many occasions and asked questions 

and gotten free advice. I'd hate to have to go to Hcchingcr's 

to a s k a c 1 c 1· k ,,. hat i s wrong '" i t h my p 1 ant and not g c t an an s '" e r • 

Thank you. 

~lRS. PELLETTIERI: Thank you. Is there anyone else? 

~lR. RUSSELL: I'd like to say one other thing if I 

could ... 

i'-1RS. PELLETTI ERI: Uh, ~lr. Russc 11. 

MR. RUSSELL: I ••• 

~1RS. PELLETTIERI: I bel ievc you' vc spoken before 

and we don't usually have people come back. 

~1RS. \\'RIGHT: ~1adam Chairman. ~!adam Chairman, I'd 

1 i kc to hear \vhat ~1r. Hussell has to say. 

:rvt R . RUSSELL : We 11 , i t '"as on 1 y t ,.., o minor things . 

Tom Bennett of Bennett's Nursery has worked with your staff and 

he couldn't be here tonight and I neglected to tell you that he 
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was sorry he couldn't be here and he wanted me to thank the staff 

for the help that they've, the \iork that they've c.lone with the 

association. Tom is without electricity and heat and has got 

some blown trees, some blown down trees in his yard and a few 

other things so he couldn't be here tonight. He wanted you folks 

to know that. A question was asked about advertising; I have 

never advertised at all except as a charity thing in a high 

school program of some kind if they came and wanted ten dollars 

for publishing their paper or something of this nature but I've 

never advertised and I don't think the kind of nursery that I 

have or the other small nurseries need to do it. It gets known 

around by friends and customers that, how we operate. And we 

don't have to advertise. 

~1RS. WRl GHT: Madam Chairman. 

~1RS. PEL LETTIERI: Mrs. Wright. 

MRS. WRIGHT: · ~-lr. Russell. ~lr. Russell, 1 et me ask 

you a question. What we have before us tonight is plant nurseries 

and garden centers. But there's another part of the Ordinance 

that i s not be f o r e us ton j g h t and that has t o do '" i t h \v a y s ide 

• stands. Docs your operation, I'm totally unfamiliar with it, 

docs lt have a building from which you sell? When you sell your 

plants or shurbs or flowers, whatever it is, do you sell them 

directly from the ground, do you have any kind of a temporary 
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MR. RUSSELL: All the plants that I have are planted 

and a customer comes and walks around the yard and says I want 

this one and we dig it up he takes it home. 

MRS. WRIGHT: So, okay. 

~1R. RUSSELL: Everything, it's a different kind of 

a nursery but, nnd I don't, I \-.:ouldn' t say that \vC ought to 

define it. Just in tl1e manner which I operate, because most 

of them couldn't afford to do this, but it's a completely hand 

operation and people can see how it fits into a landscape and 

t h i s i s one rea son '" h y \v e have 1 o t s o f sa t i s f i e d c us tome r s , I 

th:ink. 

i\1RS. l\'RIGIIT: Do you have any greenhouses? 

MR. RUSSELL: No. 

~1RS. \\'RIGHT: Okay. Thank you, ~ladam Chairman. 

MRS. PELLETTIERI: Thank you i\lr ..... · 

MR. RUSSELL: When I say no, I've got a hay window 

in my garage that I sometimes have some plants in, but it's not 

a greenhouse. 

J\IRS. PELLETTIERI: Is there anyone e 1 se here \..rho 

would like to speak to the plant nursery amendment? Alright, 

I think we'll turn hack to staff now and first of all we have 

some questions raised by Nr. Savino that we would like answered 

and then any other comments by the staff. 
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~tS. G\\'INN: In response to Mr. Savino's questions, 

existing nurseries today, the uses are grandfathered and it's 

irregardlcss of who is running it, the use is run with the land. 

The r don ' t run \vi t h the fa m i 1 y . So that i f some on c '"'an ted to 

retire, his business could pass on to someone else by right. 

There's no problem with that. The problem would be if there 

was any expansion contemplated, then a special exception \vould 

be required. But the use may continue. On the second which 

kind of interrelates with these nurserymen in their backyards, 

I think staff is very sympathetic. I don't think we particularly 

\>Jant to. preclude this type of use in the County. I don't think 

there's any way we can condition or allow this type of use by 

right. This, you cannot condition a usc by right. Under the 

old Ordinance, this thing was allowed by tight and it kind of 

got us into the problem that \ve'rc in nO\\'. One possible al-

ternative would be to delete paragraph 1 of Section 9-514 which 

contains the requirement for a minimum lot size of five acres 

and also the requirement for a plant nursery to have frontage 

on an art e r i a 1 s t r c e t , \v hi c h I a 1 so t h ink \\' ou 1 d p r c c 1 u d c this 

• small backyard nurscryrlan. If we deleted that standard then it 

could be addressed, the size, the scope of each one could be 

addressed on a case by case basis as a special exception use. 

That's a po~siblity that you may want to consider. I don't 

have any further comments. 
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NRS. PELLETTIERI: Alright, are there any questions 

of staff? 

MRS. WRIGHT: Madam Chairman. 

~IRS. PEL LETTIERI: . ~trs. 1\'right. 

~IRS. WRIGHT: Ms. Gwinn, say that again, amend, I 

just want to know ... 

NS. GWINN: Okay. Paragraph 1 of Section 9-514 ... 

~1RS. WRIGHT: Right. 

MS. GWINN: ... which is additional standards for 

plant nurseries, you could simply delete that whole paragraph. 

If you deleted it, then you'd be deleting the requitcmcnt for 

a five acre lot size and a requirement for the nursery to have 

frontage on an arterial. Certainly the size and the traffic 

could be addressed on a case by case basis when a special appli-

cation was considered. 

iv1RS. WRIGHT: \vhat \vas the other suggestion that 

you threw at us as a possibility? 

MS. GWINN: That was it. 

MRS • \VR I GHT: No ••• 

MS. GWINN: I don't think there was another . 

~lRS. WRIGHT: I thought you made a second one? All 

right. Is there, okay. If I understand your comments correctly, 

then a wayside stand such as it is wottld not cover the concerns 

that have been voiced here tonight? 
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MS. GWINN: No they would not, because by definition 

the backyard operation would be a nursery rather than agriculture. 

MRS. WRIGHT: Alright. On page tlvo of the staff 

report, under the definition of plant nursery, the last para-

graph where we talk about stock gro\vn elsewhere and transplanted, 

tl1is would include bagged in burlap materials? Or is it specifically 

stuff to be transplanted onto the land? 

~lS. GWINN: No, it doesn't, it would include balled 

and burlaped. It docs not have to be transplanted into the soil. 

~1RS. \\RIGHT: Okay. Those are all the quest]ons 

that I have. At this time, ~tadam Chai nnan, I think perhaps 

'"hen you get to t he p o in t of c 1 o s in g the p u h 1 i c hear in g that 

I would like to request that we have a brief recess before going 

into a motion on this case. 

f.lRS. PELLETT I ERI: There being no further quest ions, 

we will close the public hearing and honor Nrs. Wright's request 

for a brief recess. We've been here about an hour and we can 

take about a ten 1ninute recess and we'll come back and wrap up 

tonight's business. 

• II 
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cas~: C ) . - th ... . . ~ h . ") . ~. , \.:no appears Io.:- . e app ... l can't. .l.n - J.S case:. J
,_ ..... 

La~son, you state your name for .the record, please, Sir. 

here on behalf of the appl~cant, uh what l'rn going to ask the Eoa~ 

to do in this case and just to save you time, my client and !'m 

surf: that few of you on the Beare c:.:e a~are o:f this, we ]".ave :.e:c a 

number of conversations with the Staff on this particular case in 

attempting-to work out some sort of an amendment that my client 

coujc live ~ith. My client ~as in operation prior to the adoption 

of the new ordinance on August the 14th of 1978, and the new ordi-

nanc: anc the interpretatior. tba~·s bein~ ~iven to ~~ by the s:a=f 

is such that we are not able to live with the Staff's interpre~a-

-
tion as to the effect of that a the new ordinance on this SE anc 

so in view of that we woulc ask the Boarc to .tu~n down this app!i-

cation ah which may sound a bit unusual to you but we are not able 

to economica1ly, it's not feasible for us to ljve with it and a 

alsc the various letters and correspondence that you have fro~ me 

on behalf of my client, of course, I·would appreciate that being 

part of the record. l also have a letter from the CUPPS ah which 

is dated Februar~y the 4th 1980, and for the record l would also 

like to make that a part of the record, if ~ mi9ht. Really, in 

view of the position we are taking that's really all that I would 

have to say at this time. If any of you do have any questions, 

l'c be glad to try to •• ~ 
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tc speak ei~her for o: acainst this applicatic~ a~ . - the 

hearing, any taker·s, .. O.K., ah, are there items for the record? . ., 
The public hearing is closed. The Staf~ and Planning Commission 

report, please? 

MR. DAVIS: Thank you~ Mr. Chairman. The Staff recommends 

approval of Special Exception No. 091-D-79 subject to the condi-

tions noted in Appendix I of this report. The Staff also recom-

mends modification of the transitiona1 yard along the east and. 

south sides of the site, subject to the approval of the Director 

of the Department of Environmental Management. The Transitional 

yard and barrier should be waived along the west side of the 

parcel. Jt is further recommendec that ~he ~care of s~pe~·iso:s 

modify the additional standards of paragraphs 2·and 3 of Section 
.~.· 

9-514 as amended to allow the lath neuse and proposed parking lot 

to remain closer to the lot line which abutts the R Distric-t.. On . 
Wednesday, December. 5, ~979, the Planning Commission voted unani-

mously to recommend·· tc·-the Board of Supervisors approval .of Specia: 

Exception No. 091-D-79 subject to the conditions noted in Append~ 

I of the Staff Report- -~ommdssion further voted unanimously to 

recommend to the Boar~ D£ Supervisors the modification ·of the 

additional standards o£.Paragraph 2 and 3 of Section 9-51~ as 

amended to allow the::la:h house and proposed parking lot to remain 

closer to the lot l:iae.~..n.ich abutts the R District. Thank you. 

CHAIRMAN HERR.ITY.: 'D. K. What • s the pleasure of the Board? 

Mrs. Falck .. 

337 



'' ..... 
~ t.r..~ .. 

.-. ·- .. - ...... .,. -" . - . ~ . -. . . -- ... ,. . ~ .. 

.. . 

-~ .... ,.. .. 
~ -~ .. -~- : 

( - ~ ..... 0. ... . . . • .. ...: - ·. . . . .... 

.... ~ ........ ,.e.,. • .: .... ,__; t-- ..... c._ ~ e: g ... _s ~-n':' -··-S ~~a.- to deny -:.his 

MP.. LAWSO~: Yes, that's correct. 

. . - .: 

pretation of the Staff - that t~e St~f is giving to the ordi-

nance and the develcpmen~ ·plan concitions which are attachec to 

this, it's just not econo~cally feasible forth~ CU?rs.to go 

ahead with the project. 

SL7ERV!SOR FALCK: Under those circ~stances, why don't 

you just withdraw this regue~t for a special exception? · 

MR. LAl\'SON: Well, that's not what we would like to do, we 

would like the Board to act on it one way or anc~her anc ••• 

CHAIRMAN HERRITY: Mrs. Falck, I believe he is asking the 

Bear= to withd:a~ indicating withC:a~a! by implication . 
. 

M.~. LAWSON: Well, we're not wi thdrawin; the case an 

CHAIRMAN HERRITY: A half a dozerr ·of eggs are si:x eggs, 1--'..r. 

La,.~ son, you • re either petitioning this Beare for something or 

you're not. 

MR. LAWSON: We11, we did, and and what the Staff has come 

up with is something that we're not able to live ~ith and it 

would seem to me that the Board would have to vote that up or 

down one way or another. 

CHAIRMAN HERRITY: It might be appropriate to the Board ~o 

act.to allow you to withdraw your original application if you no 

longer desire the use. 

MR. LAWSON: Well, 7 1 ve, I've huh, ~ rea1ly don't thiru; 

that's what we want to do. We'd like to ask the Board to vote 

up or down on it. 
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Su~ERVISOn FALCK: 

( 

~ .. 
~ ... ~- . •• a - - o • • o' 

~·- .. - .. . . - ... 

In view of the fact that the applicant . ., 
has asked for denial in this case ~ will simply move that the 

~·oarc deny it . 

. SUPERVISOR PENNINO: Second. 

CE.;IFJ~N HERRlTY: O.K. hll i.n favor of 'the :motion inc.:cate 

by saying "AYE'•. Opposed vote "NAY", Chair votes "AYE•, motion 

carried. 

• 

ve~atim Spe~alist 
· .-.for Clerk to the Board 
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15-101 

15-102 

15- 1 

ARTICLE 15 

NONCONFORMITIES 

15-100 NONCONFORMING USES 

Qualification of Nonconforming Uses 

1. Notwithstanding the definition of nonconforming building or use presented in Article 20, 
a building or use shall not be deemed a nonconforming use if such was a conforming 
building or use prior to the effective date of this Ordinance, and such building or use 
would otherwise be a conforming use under the provisions of this Ordinance except that 
it does not meet the minimum district or lot size or minimum yard requirements of the 
zoning district in which located. 

Such a use may be continued and may be enlarged, provided that such use after 
enlargement shall comply with all of the regulations of the zoning district in which 
located except the lot size requirements. 

2. Any use existing prior to the effective date of this Ordinance, which is allowed within a 
particular zoning district as a special permit or a special exception use by the provisions 
of this Ordinance, shall not be deemed to be a nonconforming use in such district. 
However, any subsequent replacement or enlargement of such use or of any building in 
which the same is conducted or the construction of any additional building for such use 
beyond the extent which existed prior to the effective date of this Ordinance, shall be 
subject to a special permit or special exception obtainea in accordance with the provisions 
of this Ordinance. Such special permit or special exception shall be approved only if the 
resulting use complies with the standards set forth in Articles 8 or 9 for the particular 
use in question. 

Nonconforming Uses Which May be Continued and Enlarged 

1. The following nonconforming uses may be continued, and upon obtaining a special 
exception from the Board in accordance with the provisions of Article 9, such use may be 
enlarged subject to the conditions set forth in Paragraphs 2 through 4 below. 

A. Single family detached dwelling in a C or I district or an R district where such 
a dwelling is not permitted by the provisions of this Ordinance. 

B. A commercial use, allowed as a permitted, special permit or special exception 
use in a C district of one class under the provisions of this Ordinance, but 
located in a C district of another class where such use is not allowed. 

2. Such uses as set forth in Par. 1 may be enlarged to a total aggregate extent not to exceed 
twenty-five (25) per cent of the area of land occupied by such nonconforming use, and to 
a total aggregate extent not to exceed twenty-five (25) per cent of the gross floor area of 
the building in which such nonconforming use is conducted; provided that such 
enlargement shall never exceed the maximum floor area ratio prescribed for the zoning 
district in which located. 

3. Structural alterations may be made in a building housing a nonconforming use set forth 
in Par. 1 above, but only to a total aggregate extent not to exceed fifty (50) per cent of 
its current appraised value according to the records of the Supervisor of Assessments. 

4. Whereas a single family detached dwelling may be remodeled, extended, expanded or 
enlarged in accordance with the provisions of this Section, in no instance shall such 
structure be used to accommodate a greater number of dwelling or lodging units than 
such structure accommodated prior to any such work. 
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3-101 

3-102 

J-103 

3-104 

J-100 R·l RESIDENTIAL DISTRICT, ONE DWELLING UNIT/ ACRE 

Purpose and Intent 

The R-1 District is established to provide for single family detached dwellings at a density not to 
exceed one (1) dwelling unit per one (1) acre; to allow other selected uses which are compatible 
with the low density residential character of the district; and otherwise to implement the stated 
purpose and intent of this Ordinance. 

Permitted Uses 

1. Accessory uses and home occupations as permitted by Article 10. 

2. Agriculture, as defined in Article 20. 

3. Dwellings, single family detached. 

4. Public schools, parks, playgrounds, athletic fields and related facilities. 

Special Permit Uses 

For specific Group uses, regulations and standards, refer to Article 8. 

l. Group 2 - lntennent Uses. 

2. Group 3 - Institutional Uses. 

3. Group 4 - Community Uses. 

4. Group 5 - Commercial Recreation· Uses, limited to: 

Commercial swimming pools, tennis courts and similar courts 

5. Group 6- Outdoor Recreation Uses. 

6. Group 7 - Older Structures. 

7. Group 8 -Temporary Uses. 

8. Group 9 -Uses Requiring Special Regulation, limited to: 

A. Barbershops or beauty parlors as a home occupation 

B. Home professional offices 

C. Sawmilling of timber 

Special Exception Uses 

For specific Category uses, regulations and standards, refer to Article 9. 

1. Category 1 • Light Public Utility Uses. 

2. Category 2 - Heavy Public Utility Uses, limited to: 

Landfills 

3. Category 3 - Public and Quasi-Public Uses, limited to: 

A. 

B. 

c. 

Colleges, universities 

Cultural centers, museums and similar facilities 

Fire stations 
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3-106 

3 • 15 

D. Housing for the elderly 

E. Institutions providing housing and general care for the indigent, orphans and 
the like 

F. Libraries 

G. Medical care facilities, except nursing facilities which have a capacity of less 
than fifty (50) beds 

H. Penal and correctional institutions 

I. Police substations, branch governmental substations 

J. Post offices 

K. Private clubs and public benefit associations 

L. Quasi-public parks, playgrounds, athletic fields and related facilities 

M. Any other office, facility, building or property owned. leased or used by the 
federal government, the State or any local governmental jurisdiction, but 
specifically excluding housing projects sponsored by the Redevelopment and 
Housing Authority 

4. Category 4 - Transportation Facilities. 

5. Category 5 - Commercial and Industrial Uses of Special Impact, limited to: 

A. Establishments for scientific research and development 

B. Funeral chapels 

C. Marinas, docks and boating facilities, commercial 

D. Offices 

E. Plant nurseries 

Use Limitations 

1. No sale of goods or products shall be permitted, except as accessory and incidental to a 
permitted, special permit or special exception use. 

2. All uses shall comply with the performance standards set forth in Article 14. 

Lot Size Requirements 

1. Minimum district size for cluster subdivisions: 5 acres 

2. Average lot area: No Requirement 

3. Minimum lot area 

A. Conventional subdivision lot: 36,000 sq. ft. 

B. Cluster subdivision lot: 25,000 sq. ft. 

4. Minimum lot width 

A. Conventional subdivision lot: 

(1) Interior lot - 150 feet 
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3-108 

3-109 

(2) Corner lot - 175 feet 

B. Cluster subdivision lot: 

(1) Interior lot - No Requirement 

(2) Corner lot - 125 feet 

5. The minimum district size requirement presented in Par. 1 above may be waived by the 
Board in accordance with the provisions of Sect. 9-610. 

Bulk Regulations 

1. Maximum building height 

A. 

B. 

Single family dwellings: 

All other structures: 

35 feet 

60 feet -

2. Minimum yard requirements 

A. Single family dwellings 

( 1) Conventional subdivision lot 

(a) Front yard: Controlled by a 500 angle of bulk plane, 
but not less than 40 feet-

(b) Side yard: 15 feet, but a total minimum of 40 feet 

(c) Rear yard: 25 feet 

(2) Cluster subdivision lot 

(a) Front yard: Controlled by a 400 angle of bulk plane, 
but not less than 30 feet 

(b) Side yard: 12 feet, but .a total minimum of 40 feet 

(c) Rear yard: 25 feet 

B. All other structures 

(1) Front yard: Controlled by a 500 angle of bulk plane, but not less 
than 40 feet --

(2) Side yard: Controlled by a 45° angle of bulk plane, but not less 
than 20 feet 

(3) Rear yard: Controlled by a 45° angle of bulk plane, but not less 
than 25 feet 

3. Maximum floor area ratio: 0.15 for uses other than residential 

Maximum Density 

One (1) dwelling unit per acre 

Open Space 

In subdivisions approved for cluster development, 20% of the gross area shall be open 
space 3~3 -· 
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Additional Regulations 

1. Refer to Article 2, General Regulations, for provisions which may qualify or supplement 
the regulations presented above. 

2. Refer to Article 11 for otT-street parking, loading and private street requirements. 

3. Refer to Article 12 for regulations on signs. 

4. Refer to Article 13 for landscaping and screening requirements. 

5. Refer to Article 17 for uses and developments which require the submission of a site 
plan. 
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