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MOTION FOR DECLARATOPY JUDGMENT

COME NOW the Complainants, Blair W. Cupp, Dorothy S. Cupp,
~and Wolf Trap Nursery, Inc., by counsel, pursuant to Code of -

Virginia of 1950, as amended, Section 8.01-184 et seq., and

respectfully represent as follows:

1. That the Complainants are the owners of certain real
estate located in Fairfax County, Virginia and more particularly
described as 9439 Leesburg Pike, Vienna, Virginia 22180, Tax Map

" Reference 28-2 ((1)) 19, consisting of approximately 6.7208 acres.

2. That the Complainants have operated a nursery under

the trade name of Wolf Trap Nursery, Inc. on the above described
_premises since May, 1972.

3. That at the time the Complainants commenced the opera-

tion of Wolf Trap Nursery, the subject property was zoned RE-1,
‘and under the then existing Fairfax County Zoning Ordinance (1959)
Section 30-2.1, such a nursery was interpreted to be a use

permitted by right.

4. That since it commenced operations, the physical
layout of the nursery has consisted of three greenhouses, a small
office which connects two of the greenhouses, and several open air
sheds which provide protection for potted and healed-in plants not
grown in the greenhouse.

5. That approximately eighty-five percent (85%) of the
"retail sales of the nursery are attributable to sales of the
plants and the remaining fifteen percent (15%) of receipts are
derived from landscaping services and from the sale of certain

accessory items which are incidental to the sale of plants ---
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. insecticides, pesticides, fungicides; sprayers; plant foods
.(liquid and granular); lawn foods (liquid and granular); weed
killers; flower and grass seeds; peat moss; muich; potting soil;
pots; garden tools; and bird baths.

6. That on or about September 17, 1979, the Petitioners
.filed an application to the Board of Supervisors for a special’
exception (Special Exception No. 091-D-79) under Section 3-104
and 9-003 of the Zoning Ordinance, for the following proposed use:

..."modification and expansion of existing plant

nursery, with variance to additional standards

for the use to allow an existing lath house and

parking area to remain close to the abutting B

district then allowed by those additional standards.”

A copy of the application is attached hereto, marked
Exhibit A and made a part hereof.
| 7. That on December 5, 1979, the Planning Commission
:votedhto recommend to the Board of Supervisors approval of SE
091-D-79, conditioned on conformance with certain development
conditidns, including the following:

a. Construction of a deceleration/right turn lane for
entrance to the plant nursery;

b. Dedication of right-of-way to 100 feet from the

centerline for a third eastbound lane and a standard service drive,

the exact amount of dedication to be set by DEM at the time of
site plan review.

8. That the Staff also recommended conditioning approval
6f SE 091-D-79 on cémpliance with the Zoning Ordinance provision
concerning plant nurseries (Article 20, Part 3), approved on
October 22, 1979, subsequent to the filing of Petitioners'

application, which provision permits only the sale of "...items
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designed solely to maintain and preserve the life and health of
nursery stock such as fungicides, insecticides, chemicals, peat
moss, humus, mulches, and fertilizers."

9. That at a regular meeting of the Board of Supervisors
iheld on March 10, 1980, the Board denied SE 091-D-79.

10. That the above mentioned amendmentAto the Fairfax
County Zoning Ordinance, dated October 22, 19792, pertaining to
plant nurseries, is unreasonable and arbitrary on its face, and
therefore unconstitutional in that it bears no reasonable relation-
ship to the public health, safety and welfare.

11. That the October 22, 1979 Zoning Ordinance amendment
is unconstitutional as applied to Complainants' property.

12. That the Board of Supervisors acted arbitrarily,
capriciously and unreasonably in denying SE 091-D-79, in that its |
decision was based on compliance by the Complainant on the above
‘mentioned unconstitutional zoning provision.

13. That the Complainants have a vested right in develop-
ling their nursery business, and the action of the Board of
Supervisors constitutes a confisication and unreasonable taking of
Complainants' property.

14. That the Board did not have the authority under the
enabling statute or local ordinances to require the Complainants
to meet the development conditions specified in paragraph 7 of this

Motion for Declaratory Judgment.

15. That the Board acted arbitrarily, capriciously and
unreasonably, and therefore unconstitutionally, in applying the
said development conditions to Complainants' property, in that
- Complainants' proposed development does not create the need for

the dedication or deceleration lane.
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WHEREFORE, your Complainants respectfully pray that the
Court grant the following relief:

1. Declare unconstitutional, on its face and as applied

to Complainants' property, Article 20, Part 3 of the Fairfax
; County Zoning Ordinance, which provision permits only the sale
in plant nurseries of J...items designed solely to maintain and
preserve the life and health of nursery stock such as fungicides,
insecticides, chemicals, peat moss, humus, mulches, and fertili-
zers'.

2. Declare unconstitutional the imposition by the Board
., of the development conditions applied to Complainants' property.

3. Declare that Complainants are entitled to modify and
expand their nursery as a use existing on the effective date of
- the Zoning Ordinance, and that Complainants are in compliance with
all zoning regulations.

4. Direct Fairfax County to issue the appropriate permité
to allow Complainants to modify and expand their nursery and
enjoin Fairfax County from interfering with Complainants' develop-
. ment.

5. Grant such other relief as may to the Court seem just.

BLAIR W. CUPP, DOROTHY S. CUPP,
and WOLF TRAP NURSERY, INC.

By Counsel

KELLY, LOUK, LAWSON & KELLY
4103 Chain Bridge Road
Fairfax, Virginia 22030. .

By: - 2 Lo M?O ;}m..‘_sm et ol |

Thomas O. Lawson .. W. Brewster Cockrell
Counsel for Complainants Counsel for Complainants
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PLEA IN BAR

COMES NOW, Defendant Board of Supervisofs, by counsel,
and files this Plea in Bar and as grounds therefor alleges that
Complainants, by counsel, requested denial of their Special Ex-
ception application, SE 091-D-79, and were granted their request,

and thus no case or controversy exists.

BOARD OF SUPERVISORS
OF FAIRFAX COUNTY, VIRGINIA

By (Bﬂu ( ﬂ 94’7/1 ('(j NELM

Counsel || -~

DAVID T. STITT
COUNTY ATTORNEY

By VL\ Aiyizw\ 4947Afb34<¥;V\_,
Kathryn'M. Anderson
Assistant County Attorney
4100 Chain Bridge Road
Fairfax, Virginia 22030
691-2421
Counsel for Defendant

CERTIFICATE OF SERVICE

A I hereby certify that a true copy of the foregoing Plea
in Bar was mailed, postage prepaid, to Thomas O. Lawson, Esquire,
and W. Brewster Cockrell, Esquire, KELLY, LOUK, LAWSON & KELLY,
counsel for Complalnants, 4103 Chain Bridge Road, Fairfax, Vir-
ginia 22030, this _|3™ day of May, 1980.

o oW didiacon

Kathryn M. Anderson
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ANSWER AND GROUNDS FOR DEFENSE

COMES NOW, Defendant Board of Supervisors, by counsel,
and responds to Complainants' Motion for Declaratory Judgment as
follows:

1. Defendant admits that Complainants Blair W. Cupp and
Dorothy S. Cupp are owners of real property located in Fairfax
County, Virginia, at 9439 Leesburg Pike, Vienna, Virginia 22180,
consisting of approximately 6.7208 acres (hereinafter, the subject
property). The rest of the allegations of Paragraph 1 are denied.

2. Defendant admits that Complainants Blair W. Cupp and
Dorothy S. Cuppvoperate.a nursery called Wolf Trap Nursery on the
subject property. Defendant is without knowledge to determine
when Wolf Trap Nursery began and therefore denies the rest of the
allegations of Paragraph 2.

3. Assuming that Wolf Trap Nursery began in 1972,
Defendant admits that the subject property was zoned RE-1 at that
time. The rest of the allegations of Paragraph 3 are denied.

4. Defendant is without facts to verify the allegations
in Paragraph 4 and thersfore denies the same.

5. Defendant is without facts to verify the allegations
in Paragraph 5 and therefore denies the same.

6. Admitted, except that no Exhibit A was attached to

Defendant's copy of the Motion for Declaratory Judgment.
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7. Admitted.

8. Defendant admits that the staff recommended ap-
proval of SE 091-D-79 so long as Wolf Trap Nursery complied with
the Zoning Ordinance provision concerning plant nurseries (Article
20, Part 3) approved on October 22, 1979, subsequent to the filing
of Complainants' application. Defendant denies the rest of the
allegations in Paragraph 8.

9. Admitted.

10. Denied.
11. Denied.
12. Denied.
13. Denied.
14. Denied.
15. Denied.
16. Defendant denies all allegations not otherwise
admitted.

WHEREFORE, having answered the allegations contained in
the Motion for Declaratory Judgment, Defendant requests this Court
to:

1. Dismiss Complainants' Motion for Declaratory Judg-
ment; and

2. Award Defendant such additional relief as the Court

may deem appropriate.

. GROUNDS FOR DEFENSE

COMES NOW, -Defendant Board of Supervisors, by counsel

and states the following Grounds for Defense:
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1. The Defendant Board of Supervisors' action to deny
SE 091-D-79 was reasonable, justified, constitutional and bore a
reasonable relationship to the public health, safety and welfare.
2. The October 22, 1979 Zoning Ordinance is constitu-

tional as applied to the subject property.

3. The Complainants have no vested right in developing
their nursery business.

4. The Defendant Board of Supervisors has authority
under the enabling legislation and local ordinances to require the
Complainants to meet the development conditions.

5. Complainants have not alleged an actual case or
controversy and none exists.

6. Complainants are estopped from bringing this action
because they requested the Defendant Board of Supervisors to deny
SE 091-D-79 and were granted their request.

7. Complainants have failed to exhaust their admin-
istrative/legislative remedies.

8. Complainants, having requested the Defendant Board
of Supervisors to deny SE 091-D-79, have taken inconsistent
positions to the detriment and prejudice of the Defendant Board of
Supervisors.

9. Complainants are barred froca bringing this actioin

by the doctrine of approbate and reprobate.

Respectfully submitted,

By KRTUA%’VMKA’M({M COA.

Counsel

DAVID T. STITT 08
COUNTY ATTORNEY '



By \LRMA Al ?@Wmdmm\/

Kathryn M} Anderson
Assistant’ County Attorney
4100 Chain Bridge Road
Fairfax, Virginia 22030
691-2421
Counsel for Defendant

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Answer was mailed, postage prepaid, to Thomas O. Lawson, Esquire,
and W. Brewster Cockrell, Esquire, KELLY, LOUK, LAWSON & KELLY,
counsel for Complainants, 4103 Chain Bridge Road, Fairfax, Virginia

22030, this }3“((&/day of May, 1980.

A

Kathryn M. Anderson
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ORDER
THIS CASE came on before this Court on agreement of
counsel as follows, and
IT APPEARING TO THE COURT that Petitioners' Petition
for Writ of Certiorari and Writ of Certiorari shall be quashed,
and
IT FURTHER APPEARING TO THE COURT that Respondent shallz

pose no objection to Petitioners' case Blair W. Cupp, et al. v.

Board of Supervisors, in Chancery No.'66424, based on the fact %

that it is styled a Declaratory Judgment, ~and shall pose no

objection on procedural grounds to Petitioners raising the issues

set forth in the Declaratory Judgment action,

IT IS HEREBY ADJUDGED, ORDERED AND DECREED that
Petitioners' Petition for Writ of Certiorari and Writ of
Certiorari shall be guashed and this case dismissed.

THIS ORDER IS FINgy.

ENTERED this 2‘/ day of [ﬁw , 1980,

ngzXZ%EEIE"ﬁ:‘Morris; Judge
JUDGE

WE ASK FOR THIS:

DAVID T. STITT
COUNTY ATTORNEY

10



V/ v T 4 } : .. .
By_ N\ &t VY s v

Kathryn M{ Anderson

Assistant County Attorney

4100 Chain Bridge Road

Fairfax, Virginia 22030

(703) 691-2421

Counsel for Respondent

SEEN AND AGREED:

-

W. Brewster Cockrell

KELLY, LOUK, LAWSON & KELLY
4103 Chain Bridge Road
Fairfax, Virginia 22030
Counsel for Petitioners

A COPY TESTE:
JAMES E. HOOFNAGLE, CLERK

8yaézzﬁzgé;@;94x&525éﬁfi

‘
Deputy Clerk
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MOTION TO AMEND GROUNDS
FOR DEFENSE

COMES NOW, Defendant Board of Supervisors, by counsel,
and respectfully moves this Court to grant its Motion to Amend
Grounds for Defensé by adding three grounds as Paragraphs 10, 11
and 12 as follows:

10. The October 22, 1979 Zoning Ordinance amendment
concerning nurseries is reasonable and justified on its face and
bears a reasonable relationship to the public health, safety and
welfare.

11. That Defendant Board of Supervisors' action to deny
SE-091-D-79 in no way constitutes a confiscation and unreasonable
taking of Complainants' property.

12. That Defendant Board of Supervisors' action, if it had
applied the proposed development, would not have been arbitrary,
capricious or unreasonable.

The reasons for this Motion are:

1. To insure that Defendant Board of Supervisors has
all grounds of defense available to it at trial; and

2. To giwve Complainants ample notification of such
additional ground (tﬁeze are still‘seven weeks before trial at the
time of sending a copy of this Motion to counsel for Com-

plainants).

1<



Motions to amend pleadings are generally liberally
granted to further the ends of justice. See Rule 1:8 of the Rules

of the Supreme Court of Virginia. See also 1B M.J., Amendments,

§§ 4, 6 and 10, Haymore v. Brizendine, 210 Va. 578, 172 S.E.24d 774

(1970) and Griffin v. Rainer, 212 Va. 627, 186 S.E.2d4 10 (1972).

WHEREFORE, Defendant respectfully requests this Court

to grant its Motion to Amend Grounds for Defense.

BOARD OF SUPERVISORS OF
FAIRFAX COUNTY, VIRGINIA

/ i
_;fzbm-// -./'VC ’
By o {/m%‘>7’.’. c{:-f-c(.('\dfog_

¢ Counsel j

DAVID T. STITT
COUNTY ATTORNEY

o

Kathryn M. Anderson
Assistant County Attorney
4100 Chain Bridge ‘Road
Fairfax, Virginia 22030
691-2421 .
Counsel for Defendant

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Motion to Amend Grounds for Defense was mailed, postage prepaid,
to counsel for Complainants, Thomas O. Lawson, Esquire, and W.
Brewster Cockrell, Esguire, KELLY,LOUK, LAWSON & KELLY, 4103 Chain

Bridge Road, Fairfax, Virginia 22030, this 5? day of September,

KAthryn M. Anderson
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DECREE
@ THIS MATTER came on to be heard on August 15, 1980 upon the
‘Defendant's Plea in Bar, upon due and timely notice, upon argument
%of counsel, and having been duly considered by the Court; it is
:hereby
| ADJUDGED, ORDERED AND DECREED that the Plea in Bar is hereby

.dismissed.

ENTERED this jzi day of Jggg%;&3éﬂu/ , 1980.

(Sgéi%ﬁfehard J. Jamborsky, Judge
- JUDGE

I ASK FOR THIS:

,KELLY LOUK, LAWSON & KELLY
'4103 Chaln Brldge Road
‘Falrfax, Virginia 22030

y
By A Q2 hyafort

Thomas 0. Lawson
Counsel for Complainant

EXCEFTED ~
SEEN AND -AGGEPTED™

;DAVID T. STITT
COUNTY ATTORNEY

1 Assistant County:-Attorney A COPY TiSTE

. . B . an

‘g;‘QSE‘;Q?l{’,ir;;ﬁ%g Roa 40 JAMES E. hOOh\IAGLE CLER
Z/

Counsel for Defendant BYﬂ'Zj"C/{'\"b\ﬂé /[)Q(,g‘kgut

S0t e Wt ee oWV TAIVWR OO
- Deputy{ lerk
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA

COUNTY OF FAIRFAX CITY OF FAIRFAX

CITY OF FALLS CHURCH

April 17, 1981
BARNARD F. JENNINGS JAMES KEITH
WILLIAM G. PLUMMER RETIRED JUDGE
LEWIS D. MORRIS
BURCH MILLSAP
JAMES C.CACHERIS
THOMAS J. MIDDLETON
RICHARD J. JAMBORSKY

LEWIS HALL GRIFFITH FAIRFAX COUNTY COURTHOUSE
F. BRUCE BACH 4000 CHAIN BRIDGE ROAD
JUDGES FAIRFAX, VIRGINIA 22030

Thomas O. Lawson, Esq.

Kelly, Louk, Lawson
and Kelly

4101 Chain Bridge Road

Fairfax, Virginia 22030

W. Brewster Cockrell, Esq.
Kelly, Louk, Lawson

and Kelly
4101 Chain Bridge Road
Fairfax, Virginia 22030

David T. Stitt, Esq.

County Attorney
4100 Chain Bridge Road

Fairfax, Virginia 22030

Re: Blair W. Cupp, et al vs. Board
of Supervisors of Fairfax County
At Law No. 66424

Dear Counsel:

The Court has reviewed the pleadings, evidence, authorities
and arguments of counsel.

Complainants, Blair and Dorothy Cupp (Cupp), instituted
this suit to have a County zoning ordinance declared unconsti-
tutional and to have declared as unconstitutional certain
developmental conditioms.

The Cupps own and operate Wolf Trap Nursery which contains
6.7208 acres. The property is zoned R-1l, except for a small

15



Blair W. Cupp, et al vs. Board
of Supervisors of Fairfax County
April 17, 1981

Page 2

subdivision zoned R-2. The nursery is located at 9439 Leesburg
Pike, Vienna, Virginia, along the busy Route 7 corridor.

On September 17, 1979 Cupp filed an application to the
Board for a special exception in order to expand the nursery.

On December 5, 1979 the Planning Commission recommended
approval with certain developmental conditioms.

I
Ordinance

The Ordinance was passed on October 22, 1979 and the
pertinent amendments provide:

"GARDEN CENTER: An area or establishment engaged in the
retail sales of items for the landscaping and maintenance of
gardens, grounds and yards such as trees, shrubs, plants, seeds,
bulbs, mulches, fertilizers, garden tools, pottery, statues,
bird baths and other such items. Landscape contracting of items
sold on the property shall be permitted as. an accessory use.

For the purpose of this Ordinance, garden centers shall be
deemed RETAIL SALES ESTABLISHMENTS.

4, Delete the term and definition of NURSERY, PLANT in
entirety and substitute in lieu thereof, in its proper
alphabetical sequence, a new term and definition of PLANT
NURSERY to read as follows:

PLANT NURSERY: An area or establishment for the propaga-
tion, cultivation and .growing of nursery stock such as trees,
plants, shrubs and vines. Retail sales from the site may be
permitted as an accessory use and shall be limited to nursery
stock grown on the property and items designed solely to
maintain and preserve the life and health of nursery stock such
as fungicides, insecticides, chemicals, peat moss, humus,
mulches and fertilizers. Retail sales of items not designed
solely to maintain and preserve the life and health of nursery

16



Blair W. Cupp, et al vs. Board
of Supervisors of Fairfax County
April 17, 1981

Page 3

stock such as garden tools, hoses, pottery, statues and bird
baths shall be deemed a GARDEN CENTER and shall be prohibited.
Landscape contracting of nursery stock grown on the property
shall be permitted as an accessory use.

For the purpose of this Ordinance, growing of nursery
stock shall include stock which is grown on the premises and
stock which is purchased elsewhere and transplanted for growth
on the premises.”

The sale of plants is the principal retail business of
the nursery. 1In addition, the nursery sells plant food, pots,
weed killers, fertilizer, sprayers, garden tools and other
items accessory to sale of plants.

Philip Yates, Zoning Administrator, testified as to a
list of items that would be allowed and not allowed to be
sold under the amendment to the Ordinance:

Hand Sprayer Allowed

Bug Sprayer Allowed

Sprayer with water Not Allowed
Sprayer with fertilizer Allowed

Plastic Watering Can Not Allowed

Tree in a ceramic pot Allowed to sell tree

but not the pot

Ceramic pot with plate Not Allowed
Terra cotta duck Not Allowed

Tree Wrap Allowed

House plant spikes (fertilizer) Allowed

Pruning shears Not Allowed

Bulb planter Not Allowed
Booklet on care of plants Not Allowed

Mr. Yates testified to a number of other items that would
be allowed to be sold under the Ordinance and items that would
be prohibited. He testified no studies were undertaken before
the Ordinance was promulgated.

Complainant, Blair Cupp, testified that a plastic container
is necessary to control plant moisture.

17



Blair W. Cupp, et al vs. Board
of Supervisors of Fairfax County
April 17, 1981

Page 4

In Board of Supervisors of Fairfax County vs. Allman,
215 Va. 434, 444, 445 (1975), the Supreme Court of Virginia
stated in quoting from other cases:

"The general principles applicable to a judicial
review of the validity of zoning ordinances are well
settled. The legislative branch of a local govern-
ment in the exercise of its police power has wide
discretion in the enactment and amendment of zoning
ordinances. Its action is presumed to be valid so
long as it is not unreasonable and arbitrary. The
burden of proof is on him who assails it to prove
that it is clearly unreasonable, arbitrary or
capricious, and that it bears no reasonable or sub-
stantial relation to the public health, safety,
morals, or general welfare. The court will not sub-
stitute its judgment for that of a legislative body,
and if the reasonableness of a zoning ordinance is
fairly debatable it must be sustained. (citing cases)
In Fairfax County v. Snell Corp., 214 Va, 655, 659,
202 S. E. 2d 889, 893 (1974), we quoted from Carper
and then said:

'Inherent in the presumption of legislative validity
stated in Carper is a presumption of reasonableness.
But, as Carper makes plain, the presumption of
reasonableness is not absolute. Where presumptive
reasonableness is challenged by probative evidence of
unreasonableness, the challenge must be met by some
evidence of reasonableness. If evidence of reasonable-
ness is sufficient to make the question fairly debatable,
the ordinance 'must be sustained'. If not, the evidence
of unreasonableness defeats the presumption of reason-
ableness and the ordinance camnot be sustained.'"

On June 10, 1976 in the General District Court for the
County of Fairfax, in dismissing a criminal prosecution against
Cupp, the Court held the Ordinance unconstitutional.

18



Blair W. Cupp, et al vs. Board
of Supervisors of Fairfax County
April 17, 1981 '

Page 5

Under the Ordinance the nursery is allowed to sell a
plant, but not its ceramic container, nor a plastic watering
can, nor a booklet on its care, nor pruning shears.

The Court concludes that the Ordinance's ban on the sale
of accessories is not reasonably related to the public health,
safety and welfare.

II
Special Exception

The Cupps have applied for a special exception for
modification and expansion of the nursery.

The Board required road improvements as a condition to
the expansion.

On December 5, 1979 the Planning Commission voted
unanimously to recommend to the Board approval of Cupp's
special exception, subject to two conditions; construction of
a deceleration right turn lane for entrance to the plant
nursery; and dedication of a right of way 100 feet from the

centerline for a third eastbound lane and a standard service
drive.

Robert Moore, a Transportation Planmer for Fairfax County,
testified as to the need for a deceleration lane on Route 7.

Section 15.1-491 (c), Va. Code, as amended, provides that
a zoning ordinance may provide for the granting of special
exceptions under suitable regulations and safeguards. Section
15.1-494 (f) provides the Board may hear application for
special exceptions and may impose conditions relating to the
use for which a permit is granted.

The Court find that the proposed road improvements are
reasonably related to the public health, safety and welfare.
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Mr. Lawson should prepare the appropriate Order and
submit the same to counsel for approval as to form.

Very truly yours,

7 .

;james C. Cacheris
JCC/al

cc: Kathryn M. Anderson, Esq.
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DECREE

THIS MATTER CAME on to be heard on the 22nd and 27th
days of October, 1980, after due and timely notice, upon appear-
ance of the parties and the witnesses, upon the Court hearing
evidence ore tenus, upon argument of counsel, upon submission of
authorities by counsel, and

IT APPEARING TO THE COURT that the Complainant, Wolf
Trap Nursery, is selling accessory products incidental to the
sale of plants, and

IT FURTHER A?PEARING TO THE COURT that the amendments
to the Fairfax County Zoning Ordinance, Article 20, Part 13,
passed on October 22, 1979, defining the terms 'GARDEN CENTER"
and "PLANT NURSERY'", prohibit plant nurseries from selling acces-
sory products incidental to the sale of plants, customarily sold
by the plant nurseries, as developed by the evidence in this
cause, and that such prohibition is not reasonably related to the
public health, safety and welfare, and |

IT FURTHER APPEARING TO THE COURT that the Complainants
filed an application for a Special Exception to the Fairfax
County Board of Supervisors to modify and expand Wolf Trap Nur-

sery and that if the Special Exception were granted by the Board




of Supervisors, two conditions would be imposed: (l) construction
of a deceleration right-turn lane for entrance to Wolf Trap Nur-
sery, and (2) dedication of a right of wa§ 100 feet from the
center line for a third east bound lane and a standard service
drive, the construction of which would be deferred until future
redevelopment of the site, and

IT FURTHER APPEARING TO THE COURT that Section 15.1-
491(c) of the 1950 Code of Virginia, as amended, provides that a
zoning ordinance may provide for the granting of special excep-
tions under suitable regulations and safeguards, and that Section
15.1-495(f) provides that the Board may hear applications for
special exceptions and may impose conditions relating to the use
for which a permit is granted, and

IT FURTHER APPEARING to the Court that the two condi-
tions, proposed by the Fairfax County staff, should the Defendant-
Board of Supervisors act favorably on the Complainants' Special
Exception, are reasonably related to the public health, safety and
welfare, it is therefore

ADJUDGED AND DECREED that the amendments to the Fairfax
County Zoning Ordinance, Article 20, Part 13, dated October 22,
1979, defining '"GARDEN CENTER" and "PLANT NURSERY" are hereby
declared unconstitutional on their face and as applied to Wolf
Trap Nursery, and

IT IS FURTHER ADJUDGED AND DECREED that the dedication
and road improvements proposed by the Fairfax County staff, should

the Defendant-Board of Supervisors act favorably on the Special
Exception, are yalid., 7 : o iy Sl O'f*‘7£¢]
pEs ’?{a/.%:z&,vw&d]- bt P4 -
Vﬂ”% AND’THIS DECREE IS FINAL.

ENTERED this L day of YU AC , 1981.

MES C. CACHERIS, JUDGE




SEEN AND EXCEPTED:

KELLY, LOUK, LAWSON & KELLY
4103 Chain Bridge Road
Fairfax, Virginia 22030

By: )%m/\so \gﬁig;m

Thomas O. Lawson

W. Brewster Cockrell
Counsel for Complainant
Blair W. Cupp, et al

Office of the County Attorney
4100 Chain Bridge Road
Fairfax, Virginia 22030

£z V-2 XCEFTED TO!

By: M‘(\%(J/? U’j—a//l'( A/]z‘f( J 442@\/\&
David TU stitt o
Counsel Vfor Defendant
The Board of Supervisors
of Fairfax County
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(L)

(2)

3

(4)

ASSIGNMENTS OF ERROR

The court erred in ruling that the dedication
k)

and road improvement requirements were valid

because the Defendant did not rebut the Complainants'

prima facie showing that the conditions were

unreasonable by producing evidence at trial to make

the question fairly debatable.

The Court erred in finding that the state enabling
legislation authorized the Board of Supervisors to
impose the dedication and road improvement requirements

as conditions of the issuance of the special exception.

The court erred in finding that the local zoning
ordinance authorized the Board of Supervisors to
impose the dedication and road improvement requirements

as conditions of the issuance of the special exception.

The court erred in failing to find that imposition
of the dedication and improvement conditioms would
constitute an unconstitutional taking of the

Complainants' pro erty without just compensation.
P prop J p



~3-

A§SIGNMENTS QOF CROSS-ERROR

I. The trial court erred when it found there to be
a case or controversy between the parties when the
Complainants applied for a special exception to the 2zoning
ordinance, the county staff suggested approval with
conditions, the Complainants requested denial of their
application and the Board complied with their request.

II. The trial court erred when it found the
definitions of plant nursery and garden center in the Fairfax
County Zoning Ordinance to be unconstitutional on their face

and as applied to the Complainants.

QUESTIONS PRESENTED

1. Whether the trial court erred when it
determined that an individual who is not affected by a
particular ordinance provision or by certain development
conditions has standing to sue an Urban County Board of
Supervisors and challenge the constitutionality of the
ordinance provision and the conditions. (Assignment of
Cross—-Error I).

2. Whether the trial court was clearly correct in
its decision on the issues of road improvement.

3. Whether the trial court erred when it usurped
the legislative prerogative of the Board of Supervisors and
substituted its judgment for that of the Board, on the

definition of zoning ordinance terms. (Assignment of Cross

Error 1II).
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PHILIP G. YATES

-460; LUN 8

~
1 SOME DOCUMENTATION IN THE RECORD.
2 THE COURT: DO YOU HAVE ANY OBJECTION?
3 MR. LAWSON: THAT HADN'T BEEN INTRODUCED.
4 MS. ANDERSON: NO, YOUR HONOR.
5 MR. LAWSON: WE SHOULD HAVE OFFERED IT BEFORE.
6 (THE DOCUMENT HERETOFORE REFERRED
7 TO WAS MARKED PLAINTIFF'S EXHIBIT
8 NO. 11 FOR IDENTIFICATION AND WAS
9 RECEIVED IN EVIDENCE.)
10 MR. LAWSON: THANK YOU.
11 BY MR. LAWSON:

~ 12 Q I SHOW YOU WHAT'S BEEN MARKED AS COMPLAINANT'S
13 EXHIBIT NO. 11 AND ASK YOU IF THAT'S A COPY OF THE ORDINANCE
14 AS ADOPTED ON THE DATE MENTIONED?
15 A YES, IT IS,
16 Q NOW, YOU WERE THE ONE, WOULD YOU SAY, THAT WAS
17 PRIMARILY RESPONSIBLE FOR THE DRAFTING OF THAT ORDINANCE?
18 A MISS JANE GWINN, MY ASSISTANT, HAD THE PRIMARY
19 CHARGE OF DRAFTING IT. I DID OVERSEE AND WAS DIRECTLY
20 INVOLVED IN THE FINAL PRODUCT.
21 Q IN THE ENTIRE PROCESS?
22 ' A THAT IS CORRECT.

') 23 Q NOW, WOULD IT BE ACCURATE TO CHARACTERIZE THE

'C560 MAIN STREET SUITE 319 L & L REPORTING SERVICE 703 591.1414

FAIRFAX VIRGINIA 22030 CERTIFIED VEEBAT N REPORTERS =
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~
1| | THRUST OF THE AMENDMENT IN RELATION TO THE PRODUCTS WAS TO

2| | PROHIBIT THE SALE OF MAN-MADE PRODUCTS?

3 A THAT WAS ONE OF THE UNDERLYING OBJECTIVES.

4 Q  ALL RIGHT. NOW, LET ME GIVE YOU A FEW PRODUCTS
5| | HERE, IF I MIGHT.

6 MR. LAWSON: I GUESS, YOUR HONOR, WE'LL HAVE TO

7 INTRODUCE THESE INDIVIDUALLY.

8 THE COURT: 12.
9 (THE ARTICLE HERETOFORE REFERRED
10 TO WAS MARKED PLAINTIFF'S EXHIBIT
11 NO. 12 FOR IDENTIFICATION.)

~ 12 BY MR. LAWSON:

13 Q AND JUST SO PEOPLE WON'T BE MORE CONFUSED AND
14 PROBABLY ALREADY ARE; BUT I'D LIKE TO RUN THROUGH A FEW OF

15 THE PRODUCTS WITH YOU, IF I MIGHT.

16 IF YOU WOULD TELL HIS HONOR IN EACH PARTICULAR
17 INSTANCE WHETHER OR NOT THAT PARTICULAR PRODUCT WOULD BE
18 ALLOWED TO BE SOLD UNDER THIS AMENDMENT.

19 I HAND YOU COMPLAINANT'S EXHIBIT NO. 12, A HAND
20 SPRAYER, AND ASK IF YOU CAN TELL US WHETHER THAT WOULD BE

21 ALLOWED OR NOT.

22 " A NO, IT WOULD NOT.
]@ 23 Q IT WOULD NOT BE, ALL RIGHT, SIR.
10560 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 702.591.1414

FAIRFAX VIRGINtA 22030 CERTIFIED VERBATIM REPORTERS
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14
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16

17

18

19

20

2]

22

23

PLEASE?

Q

TO FIGURE

A MATTER OF FACT, YOU PROEABLY WANT TO LOOK AT THAT AND TRY

THAT PARTICULAR PRODUCT WOULD BE ALLOWED TO BE SOLD.

10
MR. LAWSON: MARK THIS AS COMPLAINANT'S NO. 13.
THE COURT: 13,

MS. ANDERSON: COULD YOU STATE WHAT THAT 1S,

MR. LAWSON: WHITEFLY AND MEALYBUG SPRAY.
(THE ARTICLE HERETOFORE REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 13 FOR IDENTIFICATION.)

BY MR. LAWSON:

LET ME SHOW YOU COMPLAINANT'S EXHIBIT NO. 13. AS

OUT WHAT IT IS; AND THEN, WILL YOU TELL US WHETHER

A YES, IT WOULD.

Q IT WOULD BE?

A YES.

Q THAT IS SOME SORT OF A SPRAY; ISN'T THAT CORRECT,

FOR BUGS?

A THAT'S CORRECT, FOR USE IN ORNAMENTAL PLANTS.

Q IT HAS A HAND-PUMPING ACTION, SPRAY ACTION ON IT?

A THAT'S RIGHT.
THE COURT: YOUSAID THAT WOULD BE ABLE TO BE SOLD?
MR. LAWSON: HE SAID IT WOULD BE, YES.

10S60 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 703-591-1<c14

FAIRFAX. VIRGINIA 22030

CERYIWFIED VEREBATIN REPORTERS -
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11

12

13

14

15

16

17

18

19

20

21

22

23

Q

A

" Q

ANOTHER SPRAYER. NOW, LET'S SUPPOSE I SHOW YOU COMPLAINANT'

EXHIBIT NO. 14, AND SUPPOSE MR. CUPP WOULD HAVE FILLED THAT
WITH WATER; AND, INSTEAD OF SELLING IT FOR $1.79, HE SOLD

IT FOR $1.89 BECAUSE IT CONTAINS WATER. WOULD HE BE ALLOWED

TO SELL THAT?

A WITH WATER?

Q YES, SIR.

A NO, HE WOULD NOT.

Q HE WOULD NOT BE ALLOWED TO SELL IT?

A NO.

Q ALL RIGHT, SIR. SUPPOSE HE WERE TO FILL IT WITH
SOME SORT OF A SPRAY -~ FERTILIZER SPRAY OR BUG SPRAY OF

SOME SORT -- AND SELL IT FOR TEN CENTS MORE. WOULD HE BE
ALLOWED TO SELL THAT PRODUCT?

11

THE WITNESS: YES.

(THE ARTICLE HEREINAFTER REFERRED

TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 14 FOR IDENTIFICATION.)

BY MR. LAWSON:

LET ME SHOW.YOU COMPLAINANT'S EXHIBIT NO. 14,

IN MY JUDGMENT, YES.

HE WOULD BE, ALL RIGHT.

MR. LAWSON: THIS IS COMPLAINANT'S NO. 15.

T

TOHEO Mo\ STREET. SUITE 319
FAIRFAX VIRGINIA 22030

CERTIFILD VEREATIV REPORTERS -
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1 (THE ARTICLE HEREINAFTER REFERRED
2 TO WAS MARKED PLAINTIFF'S EXHIBIT
3 NO. 15 FOR IDENTIFICATION.)
4 BY MR. LAWSON:
5 Q I SHOW YOU COMPLAINANT'S EXHIBIT NO. 15. THIS IS
61 A LITTLE WATERING CAN, PLASTIC CAN, WHATEVER. WOULD HE BE
7| | ALLOWED TO SELL THAT PARTICULAR PRODUCT?
8 A NO, HE WOULD NOT.
9 Q WOULD NOT, ALL RIGHT, SIR.
10 (THE ARTICLE HEREINAFTER REFERRED
11 TO WAS MARKED PLAINTIFF'S EXHIBIT
~ 12 NO. 16 FOR IDENTIFICATION.)
13 BY MR. LAWSON:
14 Q NOW, I SHOW YOU COMPLAINANT'S EXHIBIT NO. 16,
15| | WHICH CONSISTS OF A TREE OF SOME SORT IN A LITTLE CERAMIC
16 | | POT. WOULD HE BE ALLOWED TO SELL THAT PRODUCT?
17 TAKE ALL THE TIME YOU NEED. 1 DON'T MEAN TO RUSH
18| you. N
19 A IT WOULD BE MY POSITION THAT HE COULD SELL THE \
20 | | TREE ABSENT THE POT. E
21 Q ABSENT THE POT, OKAY. A PERSON COULD COME IN AND
22| | PUT THE DIRT IN HIS HAND AND WALK OUT WITH THE TREE BUT MNOT
™ 23| | THE POT?

10560 MAIN STREET, SUITE 319 L & L REPORTING SERVICE 703 591 1414
FAIRFAX VIRGINIA 22030 CESTIFIED VEREATIN KEPORTERS -
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14
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16

17

18

19

20

21

22

23

A

Q

Q

PRODUCT?

A

Q

A

COMPLAINANT'S EXHIBIT NO. 17 --

IT'S GOT A LITTLE PLATE UNDERNEATH THERE TO CATCH THE WATER

AS 1T SEEPS THROUGH. WOULD HE BE ALLOWED TO SELL THAT

TAKE THAT IN THE BATHTUB BECAUSE I DON'T THINK IT WOULD
FLOAT; BUT WOULD HE BE ALLOWED TO SELL THAT? THAT'S SOME-

THING THAT YOU WOULD PUT PLANTS IN.

13

A PAPER BAG OR AS THE CASE MAY BE.

SO, THE NEXT ONE WILL BE EASY THEN. 1I|SHOW YOU

THE CLERK: 17.
(THE ARTICLE HEREINAFTER REFERRED

TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 17 FOR IDENTIFICATION.)
BY MR. LAWSON:

-- 17, WHICH 1S THE VERY SAME CERAMIC POT ONLY

NO, HE WOULD NOT.

MR. LAWSON: 18.
(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 18 FOR IDENTIFICATION.)

MR. LAWSON: THANK YOU.

NO. 18, WHICH IS A LITTLE TERRA COTTA DUCK -- DON'T

DEFINITELY NOT.

10860 MAIN STREET, SUITE 319 L & L REPORTING SERVICE 703-591.1414

FAIRFAX ViRGINIA 22030

CESTITIED VERBATIM REPORTERS =
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20

21

22

14

Q DEFINITELY NOT, OKAY.
MR. LAWSON: NOW, COMPLAINANT'S NO. 19.
(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 19 FOR IDENTIFICATION.)
MR. LAWSON: YOU DON'T MIND IF I DON'T SHOW YOU
EACH ONE OF THESE? I ASSUME YOU CAN SEE THEM FROM HERE.
MS. ANDERSON: NO, I THINK I CAN SEE THEM.
MR. LAWSON: OKAY.
BY MR. LAWSON:
Q NO. 19, WHICH IS TITLED '"CLARK'S TREE WRAP". TAKE
A LOOK AT THAT AND TELL US WHETHER OR NOT THAT -- HE COULD
SELL THAT.
A YES, HE COULD.
Q HE COULD, ALL RIGHT, SIR.
MR. LAWSON: 20.
(THE ARTICLE HERE INAFTER REFERRED

TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 20 FOR IDENTIFICATION.)

BY MR. LAWSON:

Q THIS IS TITLED "JOBE'S HOUSE PLANT SPIKES", SOME

SORT OF A FERTILIZER. WOULD HE BE ALLOWED TO SELL THAT?

A THIS IS A FERTILIZER?

10SEC MAIN STREET. SUITE 319 L & L REPORTING SERVICE 7035911414
FAIRFAX VIRGINIA 22030 CERTIFIES VERBATIM KEPORTERS -
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1 Q YOU LOOK AT 1T, AND YOU TELL US.

2 GO AHEAD AND TAKE ALL THE TIME YOU NEED.

3 A YES, IN THE LIGHT THAT IT IS A FERTILIZER.

4 Q  ALL RIGHT.

5 MR. LAWSON: NO. 21, I BELIEVE.

6 (THE ARTICLE HEREINAFTER REFERRED

7 TO WAS MARKED PLAINTIFF'S EXHIBIT

8 NO. 21 FOR IDENTIFICATION.)

9 BY MR. LAWSON:

10 Q NO. 21, WHICH ARE PRUNING SHEARS THAT YOU USE TO

11| | PRUNE ROSEBUSHES AND OTHER THINGS LIKE THAT. WOULD HE BE
-~ 12| | ALLOWED TO SELL THAT?

13 A NO, HE WOULD NOT.

14 Q WOULD NOT, OKAY.

15 MR. LAWSON: 22.

16 (THE ARTICLE HEREINAFTER REFERRED

17 TO WAS MARKED PLAINTIFF'S EXHIBIT

18 NO. 22 FOR IDENTIFICATION.)

19 BY MR. LAWSON:

20 Q I SHOW YOU EXHIBIT NO. 22, WHICH IS ENTITLED "BULB

21 | | PLANTER", SOMETHING TO DIG DOWN IN THE GROUND AND PUT THE

221 | BULBS IN. IT'S MADE OF METAL. WOULD HE BE ALLOWED TO SELL
™ 23 | | THAT?

10S6C MAIN STREET. SUITE 319 L& L REPORTING SERVICE 703.591-140¢
FAIREAX VIRGINIA 22030 CERYIFE EEATIN GEEQRTERS
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16

NO, HE WOULD NOT.
OKAY.
MR. LAWSON: 232
THE CLERK: YES.
| (THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 23 FOR IDENTIFICATION.)

BY MR. LAWSON:
NO. 23. WOULD HE BE ALLOWED TO SELL THAT?

MS. ANDERSON: COULD YOU IDENTIFY THAT, PLEASE?

THE COURT: DO YOU WANT TO SEE THAT, MS. ANDERSON?

BY MR. LAWSON:
I'M SORRY. JUST READ IT.

"FISH EMULSION FERTILIZER 5-1-1 FOR HOUSE PLANTS'";

AND IT'S NON-BURNING; AND IT'S FISH DEODORIZED.

YES, HE WOULD.
THAT'S A PLASTIC BOTTLE, RIGHT?
THAT'S CORRECT.
OKAY, SIR.
MR. LAWSON: 24,
(THE ARTICLE HEREINAFTER REFERRED

TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 24 FOR IDENTIFICATION.)

1056C MAIN STREET SUITE 319
FAIRFAX VIRGINIA 22030

L & L REPORTING SERVICE 703-393-1414
CERTIFIED VERBATIM RESBORTEL RS -
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1 BY MR. LAWSON:
2 Q NO. 24, WHICH 1s "SPOT-GRO", HIGHLIGHTS PLANTS.

3 WOULD HE BE ALLOWED TO SELL THAT?

4 A NO, HE WOULD NOT.

5 (THE ARTICLE HEREINAFTER REFERRED
6 TO WAS MARKED PLAINTIFF'S EXHIBIT
7 NO. 25 FOR IDENTIFICATION.)

8 - BY MR. LAWSON:

9 Q NO. 25, WHICH ARE VINE SUPPORTS, LITTLE DOODADS

10 THAT YOU TACK INTO A WALL BY WHICH A VINE WILL BE TRAINED

11 TO GROW UP ON A WALL. WOULD HE BE ALLOWED TO SELL THAT?

~
12 A NO, HE WOULD NOT.
13 Q WOULD NOT, ALL RIGHT, SIR.
14 MR. LAWSON: NO. 26.
15 (THE ARTICLE HEREINAFTER REFERRED
16 TO WAS MARKED PLAINTIFF'S EXHIBIT
17 NO. 26 FOR IDENTIFICATION.)
18 BY MR. LAWSON:
19 Q NO. 26 IS JUST SIMPLY A SAMPLE. IT'S A BOOKLET
20| | ENTITLED "HOUSE PLANTS™. MR. CUPP HAS A SERIES OF THESE ON
21 ROSES AND AZALEAS AND WHATEVER. IT TELLS YOU HOW TO CARE
22 FOR'THEM AND PLANT THEM AND TAKE CARE OF THEM. WOULD HE BE
”~ 23 | | ALLOWED TO SELL THAT?

1OSEC VAIN STREET. SUITE 319 L 8 L REPORTING SERVICE - 703:591-1414
FAIRFAX, VIRGINIA 22030 csnnngv[:BA?w REFQRTERS
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1 A NO, HE WOULD NOT.

2 Q HE WOULD NOT, OKAY, SIR.

3 (THE ARTICLE HEREINAFTER REFERRED

4 TO WAS MARKED PLAINTIFF'S EXHIBIT

5 NO. 27 FOR IDENTIFICATION.)

6 BY MR. LAWSON:

7 Q NO. 27, WHICH IS "SHULTZ-INSTANT LIQUID PLANT FOOD

8 IT'S IN A CARDBOARD BOX. IT’S A BOTTLE WHICH HAS GOT A

9 LITTLE CAP ON IT. WOULD HE BE ALLOWED TO SELL THAT?

10 A YES, HE WOULD.
11 Q OKAY. NOW, LET'S OPEN THIS UP. IT'S GOT A LITTLE
~ 12| | EYEDROPPER ATTACHED TO THE TOP OF IT, HAS IT NOT?
13 A YES, IT DOES.
14 Q SUPPOSE HE SELLS THE BOTTLE WITH, SAY, JUST A
15| | REGULAR CAP; AND HE WERE TO SELL THE EYEDROPPER AS A
16 SEPARATE ITEM. WOULD HE BE ALLOWED TO SELL THE EYEDROPPER?
17 A NO, HE WOULD NOT.
18 Q HE WOULD NOT; BUT, IN COMBINATION, HE COULD SELL
19 IT; IS THAT CORRECT?
20 A YES, HE COULD.
21 Q ALL RIGHT, SIR.
22 ’ MR. LAWSON: 28, IS IT?
™ 23 THE CLERK: YES.
1CSE0 MAIN STREET SUITE 319 L & L REPORTING SERVICE 703-591-141¢

FA'RFAX. VIRGINIA 22030 CERTIFIEC VERBATIN REPORTERS
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(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 28 FOR IDENTIFICATION.)
BY MR. LAWSON:

Q THIS IS TITLED "MIRACLE-GRO THERAPY FOR HOUSE
PLANTSY. IT'S PLANT FOOD. 1IT'S GOT A LITTLE PLASTIC
MEASURER ON THE SIDE, WHICH 1S CONTAINED IN THE BOX. WOULD
HE BE ALLOWED TO SELL THAT?

A YES, HE WOULD.

. Q AGAIN, THE SAME QUESTION: IF THIS LITTLE MEASURER

WERE NOT PART OF THE BOX, I ASSUME HE WOULD NOT BE ALLOWED
TO SELL THE MEASURER, WOULD HE —-
A THAT'S RIGHT.
Q  -- SEPARATELY?
A THAT'S RIGHT.
(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 29 FOR IDENTIFICATION.)
BY MR. LAWSON:
Q NO. 29, "TRANSPLANTONE, MAKES ROOTS GROW'". WOULD
HE BE ALLOWED TO SELL THAT? 1IT'S NOT A FERTILIZER. 1IT'S
NOT AN INSECTICIDE. WOULD HE BE ALLOWED TO SELL IT?

A IS IT NOT A FORM OF A CHEMICAL OR --

10560 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 7C3 591.141a
C4IRTAX \IRGINIA 22030 CERTIFIED \ESPATIN KL PORTLRS -
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.
1 Q I WANT YOU -- YOU'RE THE ENFORCER. I WANT YOU TO
- 2| ] LOOK AT IT AND YOU TELL US WHETHER HE CAN SELL IT. YOU'VE
3| | GOT TO APPLY THIS ORDINANCE.
4 A I WOULD SAY, “NO',
5 Q YOU WOULD SAY, "NO". YOU HAVE SOME DOUBTS IN YOUR
6| | MIND THOUGH; IS THAT CORRECT?
7 A THAT'S CORRECT.
8 Q ALL RIGHT, SIR. YOU'RE NOT SURE, I GUESS, IS A
9 BETTER WAY TO PHRASE THAT; IS THAT CORRECT?
10 A (NODDING HEAD.)-
11 MR. LAWSON: NO. 30,
™ 12 (THE ARTICLE HEREINAFTER REFERRED
13 TO WAS MARKED PLAINTIFF'S EXHIBIT
14 NO. 30 FOR IDENTIFICATION.)
15 BY MR. LAWSON:
16 Q NO. 30, WHICH IS A UNIVERSAL SWIVEL HOOK FOR
17 PLANTERS. THIS IS THE THING WHERE YOU HAVE MACRAMES HANG ING
18 FROM THE CETLING THAT YOU BUMP YOUR HEAD INTO. 1 ASSUME YOU
19 | | ALL HAVE THEM IN YOUR OFFICES OVER THERE. WOULD HE BE
20 | | ALLOWED TO SELL THAT?
21 A NO, HE WOULD NOT.
22 ' Q HE WOULD NOT.
My 23 MR. LAWSON: 31,

'O560 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 783-891-1218
FAIQFAX. VIRGINIA 22030 CEETI‘S’ B'ESEIATIV REPORTERS -
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(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 31 FOR IDENTIFICATION.)
BY MR. LAWSON:
Q NO. 31, A TROWEL FOR DIGGING IN THE GROUND. WOULD
HE BE ALLOWED TO SELL THAT?
A NO, HE WOULD NOT.
Q ALL RIGHT, SIR.
(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 32 FOR IDENTIFICATION.)

BY MR. LAWSON:

Q NO. 32, THIS IS A LITTLE WICKER BASKET THAT YOU
WOULD PUT A POT WITH A PLANT IN IT. WOULD HE BE ALLOWED TO
SELL THAT?

A NO, HE WOULD NOT.

Q HE WOULD NOT.

(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 33 FCR IDENTIFICATION.)
BY MR. LAWSON:
Q NO. 33, WHICH IS A -- EXCUSE ME, GO AHEAD AND OPEN

IT. IT'S SOME SORT OF A PAIR OF SHEARS OR WHATEVER., 1I'M

1OSEC MAIN STREET SUITE 319 L & L REPORTING SERVICE - 703:891-1212
FAIREAX \IAGINIA 22030 csn-.sg'zasnw REFORTERS
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2
11 NOT SURE I KNOW WHAT IT IS MYSELF. WOULD HE BE ALLOWED TO
2| | SELL THAT?
3 A IT LOOKS LIKE SOME TYPE OF SHEAR. IN ANY EVENT,
4| | MY RESPONSE WOULD BE, ''NO".
5 Q IT?s MADE OF METAL?
6 A RIGHT.
7 Q MADE IN CHINA, ISN'T IT, OR JAPAN, 1 BELIEVE.
8 A I THINK SO.
9 MR. LAWSON: 34. WE'RE GETTING CLOSE TO THE END,
10| | JUDGE, TWO MORE.
11 (THE ARTICLE HEREINAFTER REFERRED
™ 12 TO WAS MARKED PLAINTIFF'S EXHIBIT
13 NO. 34 FOR IDENTIFICATION.)
14 BY MR. LAWSON:
15 Q A PLASTIC TRAY, NO. 34, WHICH YOU PUT A PLANTER
161 | ON TOP OF THAT TO KEEP THE WATER FROM RUNNING ONTO THE RUG.
17 | | WOULD HE BE ALLOWED TO SELL THAT?
18 A NO, HE WOULD NOT.
19 MR. LAWSON: 35,
20 (THE ARTICLE HEREINAFTER REFERRED
21 TO WAS MARKED PLAINTIFF'S EXHIBIT
22 ' NO. 35 FOR IDENTIFICATION.)
fs 23 BY MR. LAWSON:
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Q NO. 35, WHICH IS A PLASTIC CHRISTMAS DECORATION,

OBVIOUSLY MAN-MADE. WOULD HE BE ALLOWED TO SELL THAT?

A NO, HE WOULD NOT.

Q OKAY.

(THE ARTICLE HEREINAFTER REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT
NO. 36 FOR IDENTIFICATION.)
BY MR. LAWSON:
Q I SHOW YOU NO. 36, WHICH IS A PHOTOCGRAPH SHOWING
SOME BIRDBATHS AND FOUNTAINS --
MS. ANDERSON: WHERE IS THIS TAKEN?
MR. LAWSON: PARDON?
MS. ANDERSON: WHERE IS THIS TAKEN?
MR. LAWSON: TAKEN AT HIS PLACE. DO YOU OBJECT TO
IT?
MS. ANDERSON: NO.
BY MR. LAWSON:
Q I SHOW YOU NO. 36, WHICH IS A PHOTOGRAPH TAKEN AT

MR. CUPP'S PLACE OF BUSINESS; AND IT SHOWS SOME BIRDBATHS

AND A FOUNTAIN; AND ASK YOU IF HE'D BE ALLOWED TO SELL THOSE

A NO, HE WOULD NOT.

Q ALL RIGHT, SIR. NOW, IN EACH INSTANCE, ALL OF

THESE PRODUCTS ARE MAN-MADE, ARE THEY NOT?
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A THAT IS CORRECT.
Q  AND --
A EXCEPT THE PLANT IN THE LITTLE CONTAINER THERE.

Q EXCEPT THE PLANT?

A RIGHT.

Q BUT EVERYTHING ELSE IS MAN-MADE, IS IT NOT?

A THAT'S MY RECOLLECTION.

Q SOME, HE'D BE ALLOWED TO SELL; SOME, HE WOULD NOT;
IS THAT CORRECT --

A THAT'S --
Q BY YOUR INTERPRETATION OF THE ORDINANCE?
A THAT'S CORRECT.
MR. LAWSON: THE COURT'S INDULGENCE FOR JUST ONE
MOMENT ?
THE COURT: SURE.

MR. LAWSON: THAT'S ALL THE QUESTIONS I HAVE OF

THIS WITNESS.

THE COURT: CROSS EXAMINATION?
MS. ANDERSON: NO CROSS EXAMINATION, YOUR HONOR.
THE COURT: DO YOU WANT MR. YATES EXCUSED OR

SUBJECT TO RECALL?

MS. ANDERSON: HE'S SUBJECT TO RECALL BY MYSELF.

THE COURT: YOU CAN GIVE HIM A PHONE CALL LATER

1062 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 703-591-1414
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SO HE CAN GO BACK TO THE OFFICE, IF THAT'S AGREEABLE WITH
YOU, MR. LAWSON?
MR. LAWSON: YES.

THE COURT: YOU CAN GO BACK TO YOUR OFFICE,

MR. YATES, FOR NOW.

(THEREUPON, THE WITNESS STOOD ASIDE, SUBJECT TO
RECALL.)
MR. LAWSON: YOUR HONOR, MR. CUPP IS THE NEXT
WITNESS. HE'S PROBABLY GOING TO BE QUITE A WHILE. I DON'T
KNOW WHETHER OR NOT YOU WANT TO START.
THE COURT: IT'S UP TO YOU.
(THEREUPON, THE WITNESS WAS SWORN.)
THEREUPON,
BLAIR W. CUPP,
COMPLAINANT, WAS CALLED FOR EXAMINATION BY COUNSEL IN HIS
OWN BEHALF, AND, HAVING BEEN PREVIOUSLY DULY SWORN, WAS
EXAMINED AND TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MR. LAWSON:
Q BLAIR, WOULD YOU STATE YOUR FULL NAME, PLEASE?

A BLAIR W. CUPP. I RESIDE AT 9439 LEESBURG PIKE,

VIENNA, VIRGINIA.

Q YOU'RE GOING TO HAVE TO SPEAK UP NOW SO EVERYBODY

10560 MAIN STREET SUITE 319 L& L REPORTING SERVICE 703-381-1414
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CAN HEAR YOU.

WITH YOUR WIFE; IS THAT CORRECT?

A YES.

A TWENTY-TWO YEARS.

COUNTY?
A SIXTY YEARS.

Q HOW OLD ARE YOU?

A SIXTY-THREE.

Q ALL RIGHT, SIR. NOW, YOU AND

INCORPORATED; IS THAT CORRECT?

A THAT'S CORRECT.

COUNTY AS A NURSERYMAN?

ANSWER TO THAT?

BY MR. LAWSON:

Q NOW, SPEAK UP AS I TOLD YOU.

YOU LIVE -- I ASSUME YOU LIVE THERE, OF COURSE,

Q HOW LONG HAVE YOU LIVED AT THAT ADDRESS?

Q HOW LONG HAVE YOU BEEN A RESIDENT OF FAIRFAX

OWNERS AND PROPRIETORS OF THE WOLF TRAP NURSERY,

Q HOW LONG HAVE YOU BEEN IN BUSINESS IN FAIRFAX

A EIGHT YEARS AND ABOUT FOUR MONTHS.

MS. ANDERSON: COULD YOU SPEAK UP? WHAT WAS THE

THE WITNESS: EIGHT YEARS AND ABOUT FQUR MONTHS.

26

YOUR WIFE ARE THE

DON'T LET YOUR VOICE
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DROP OFF BECAUSE THERE'S AN AIR CONDITIONER RUNNING; AND -
IT'S KIND OF HARD TO HEAR YOU.
AND, DURING THAT PERIOD OF TIME, HAS YOUR NURSERY
BUSINESS BEEN LOCATED AT THE LEESBURG PIKE ADDRESS?
A YES, IT HAS.
Q APPROXIMATELY HOW MUCH LAND DO YOU HAVE AT THAT
ADDRESS ? |
A 6.72 ACRES.
Q DO YOU ALSO LIVE ON THAT SITE?
A I LIVE THERE, YES.
Q AND THAT'S WHERE YOUR HOME HAS BEEN, YOU SAY, FOR
THE LAST TWENTY-TWO YEARS?
A YES.

Q AND YOUR PLACE OF BUSINESS FOR THE LAST --

A EIGHT YEARS.
Q -- EIGHT YEARS, PLUS, OKAY. NOW, LET ME SHOW YOU

A SERIES OF PHOTOGRAPHS; AND THEY HAVE BEEN MARKED AS LA
THROUGH 4M, A TOTAL OF 13 PHOTOGRAPHS; AND IF YOU WOULD

DESCRIBE -- AND YOU PROBASLY BETTER STAND UP HERE, IF YOU
WOULD AND DESCRIBE THESE . --

THE COURT: DO YOU WANT TO MOVE, MS. ANDERSON?
YOU MAY,

MS. ANDERSON: YES, SIR.
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BY MR. LAWSON:
Q -- EACH PHOTOGRAPH TO HIS HONOR AND COUNSEL; AND

SO EVERYBODY WILL UNDERSTAND EXACTLY WHAT IS SHOWN IN THAT

PICTURE; AND DESCRIBE YOUR PLACE OF SUSINESS IN SO DOING.

A THIS IS A PHOTOGRAPH OF THE NURSERY TAKEN -- THIS
IS ACROSS THE -~ OPPOSITE OF ROUTE 7, SHOWING THE PARKING LOT
AND THE LATH AREAS AND SOME OF THE PLANT MATERIAL.

Q IS THAT THE ENTRANCE? YOU'RE GOING TO HAVE TO

TALK SO THAT -- TURN AROUND SO THE JUDGE CAN SEE WHAT

YOU'RE DOING,

MS. ANDERSON: MAY I SEE THAT?

MR. LAWSON: YOUR HONOR, WE PROBABLY SHOULD HAVE
SAID THIS AT THE BEGINNING; BUT I DO WANT TO ASK THE COURT
TO TAKE A VIEW, OF COURSE, IN THIS PARTICULAR INSTANCE, OF
THE SITE.--

THE COURT: DO YOU AGREE?

MR. LAWSON: -- AT SOME POINT.

MS. ANDERSON: YOUR HONOR, SINCE THIS IS AN
OFFICIAL ATTACK ON AN ORDINANCE, I CAN'T AGREE TO A VIEW OF
THIS NURSERY ONLY. 1IF YOU WOULD TAKE A VIEW OF THE WHOLE

SITUATION.

THE COURT: I'LL TAKE IT UNDER ADVISEMENT.

MR. LAWSON: JUST SO IT'S QUITE CLEAR, WE'RE ALSO
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ATTACKING THE ORDINANCE AS 1T APPLIES IN THIS PARTICULAR
INSTANCE, YOUR HONOR, AS WELL AS ATTACKING, 'IN GENERAL,
THE CONSTITUTIONALITY OF THE ORDINANCE.

THE COURT: OKAY.

BY MR. LAWSON:

Q GO AHEAD. JUST WOULD YOU DO THIS: WOULD YOU
REFER TO THE EXHIBIT NUMBER AND THEN EXPLAIN IT TO HIS
HONOR?

A THIS IS EXHIBIT NO. 4B. THIS 1S ANOTHER VIEW OF
THE FRONT OF THE NURSERY SHOWING MY HOUSE.

Q TURN IT SIDEWAYS SO HE CAN SEE.

THE COURT: YOUR HOUSE IS ON THE RIGHT, SIR?
THE WITNESS: YES, SIR.

THE COURT: SORT OF IN BACK?

THE WITNESS: IN BACK.

THE COURT: DID YOU SEE THIS, MS. ANDERSON?
MS. ANDERSON: YES, I DID.

THE WITNESS: THIS IS EXHIBIT LC, WHICH 1S A

CLOSER VIEW OF THE HOUSE.
BY MR. LAWSON:
Q YOU SAY "THE HOUSE", THAT'S YOUR HOME?
A MY HOME, YES.

THIS IS EXHIBIT 4D, WHICH SHOWS THE SIDE OF THE

10560 MAIN STREET. SUITE 319 L &L RE ING SERVICE 703.591-1414
- FAIRFAX, VIRGINIA 22030 CERTIFIED
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1 GREENHOUSE, THE SALES OFFICE, THE LATH HOUSE, AND ANOTHER
2 LATH HOUSE HERE, AND PLANT MATERIAL.

3 THIS IS EXHIBIT 4E, WHICH SHOWS LOOKING BACK

4 TOWARD THE BACK END OF THE PROPERTY. IT SHOWS THE PLANT
5 AATERIAL AND THE WAREHOUSE WE HAVE THERE.

6 THIS 1S LF; AND THIS IS A PICTURE OF THE INTERIOR,

7 SHOWING THE DISPLAYS.

8 46, WHICH IS ANOTHER PICTURE OF THE INTERIOR., IT

9 SHOWS THE EXTENT OF THE INSECTICIDES AND SO FORTH THAT WE

10 | | HAVE.

11 THIS IS 4H, WHICH SHOWS ANOTHER CORNER OF THAT
) 12 | | saME ROOM.

13 THIS IS 4I, WHICH IS A LITTLE BIT CLOSER VIEW OF

14 BOTH OF THE LATH AREAS AND THE SALES OFFICE, TAKEN FROM THE

15 PARKING LOT.

16 THIS IS 4J, WHICH SHOWS THE GREENHOUSE ATTACHED TO
17 THE SALES OFFICE.

18 Q LET ME JUST INTERRUPT. DOES THAT SHOW ANY PLACE

19 TO THE REAR WHERE THE STOCK IS KEPT?

20 A NO, THAT ONE DOESN'T; BUT THE PREVIOUS ONE DID.
21 Q OKAY.
22 A THIS SHOWS -- THIS IS 4K, WHICH SHOWS THE NO. 2
P 23 | | LATH HOUSE AND PLANT MATERIAL IN FRONT OF IT.

1CR60 MaIN STREET. SUITE 319 L & L REPORTING SERVICE 703-891-1214
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MS. ANDERSON: COULD YOU INDICATE ON THE PLAT
WHICH IS NO. 22
THE WITNESS: YES.
MR. LAWSON: WE'RE GOING TO GET TO THIS LATER, IF
YOU WANT TO WAIT.
MS. ANDERSON: OKAY, FINE.
MR. LAWSON: I'M GOING TO HAVE HIM EXPLAIN IT.
BY MR. LAWSON:
Q IN SHOWING EXHIBIT NO. 4L, BLAIR, IF YOU WOULD,
YOU MIGHT HELP HIS HONOR BY ELABORATING ON THE FUNCTION OF
A LATH HOUSE, WHAT 1T DOES, AND WHAT THE PURPOSE OF IT IS.
A 4L IS A LATH HOUSE, SHOWING THE DETAILS OF THE
STRUCTURE; AND THE PURPOSE OF THAT IS TO RETARD WATERING.
THAT SUPPORTS SNOW FENCE WHICH IS LAID UP ON TOP OF THIS
STRUCTURE, AND THAT CUTS OUT ABOUT FIFTY PERCENT OF THE
LIGHT WHICH CUTS DOWN CONSIDERABLY ON THE WATERING
REQUIREMENTS.
Q DID YOU HAVE A PARTICULAR EXPERIENCE REGARDING
THAT THIS PAST YEAR OR DURING THE DROUGHT?
A I DID THIS SUMMER.
Q EXPLAIN TO YOUR HONOR WHAT THAT ENTAILED.
A OKAY. WE HAD FIVE FULL-TIME WATERING PERSONNEL

ON HAND; AND, THIS SUMMER, WE LOST APPROXIMATELY $5,000.00
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DUE TO NURSERY STOCK LOST DURING THE DROUGHT; AND ALL OF THE
LOSSES OCCURRED OUTSIDE OF THE LATH AREAS. ANY —= I DIDN'T
LOSE ONE PLANT THAT WAS INSIDE OF THE SHADED AREAS. THEY
WERE ALL OUT IN THE HOT SUN, AND THAT'S THE MAIN REASON FOR
THAT. |
OKAY, AND THIS IS 4M. THIS IS ANOTHER PICTURE OF

THE LATH AREA, WHICH 1S TAKEN FROM THE PARKING LOT. NOW,
I MIGHT POINT OUT SOMETHING, IF I MAY?

Q GO AHEAD.

A THIS THING AROUND THE TOP EDGE OF THE LATH AREA

IS NQT FUNCTIONAL EXCEPT JUST FOR LOOKS. I JUST TRIED T0

MAKE IT LOOK AS PLEASING AS I COULD.

Q IT LOOKS LIKE A MANSARD ROOF?
A YES, RIGHT.
Q ALL RIGHT, THANK YOU. YOU MAY HAVE A SEAT.
BLAIR, I SHOULD HAVE ASKED THIS EARLIER: IS THIS
BUSINESS OF YOU AND YOUR WIFE THE SOLE MEANS OF YOUR

LIVELIHOOD?

A YES, IT IS.

Q ALL RIGHT, SIR. NOW, WOULD YOU DESCRIBE IN
DETAIL, IF YOU WOULD, TO HIS HONOR, WHAT PRODUCTS YOU SELL,
WHAT SERVICES YOU RENDER, AND, IN GENERAL, WHAT IS INVOLVED

IN THE FUNCTION OF A RETAIL NURSERY.
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1 A WE SELL ALL MANNER OF PLANT MATERIAL, INCLUDING
2 ANNUALS, PERENNIALS, TREES, SHRUBS, AND ANYTHING NORMALLY
3 FOUND, I WOULD SAY, IN A FULL-SERVICE NURSERY. WE ALSO

4 OFFER LANDSCAPING AS A SERVICE. WE HAVE --

5 Q WHEN YOU SAY "LANDSCAPING", EXACTLY WHAT DO YOU
6 MEAN BY THAT?

7 A WHERE WE GO OUT TO THE HOMEOWNER'S PROPERTY AND

8 PLANT TREES.

9 Q IT'S OFF-SITE SERVICE?
10 A RIGHT.
11 Q ALL RIGHT.
f'\ 12 A WE HAVE A FULL-TIME LANDSCAPE DESIGNER ON THE

13 STAFF WHO DESIGNS UP THESE PROJECTS THAT THE HOMEOWNER

14 COMES IN TO 'US. AND ASKS US TO DO.
15 WE ALSO -- IN THE COURSE OF LANDSCAPING, WE ARE

16 | | SOMETIMES REQUIRED TO BUILD A GARDEN OR THINGS LIKE THAT
171 | WHERE YOU MIGHT HAVE ORNAMENTS, A FOUNTAIN, OR SOMETHING
18 [ | THAT THE CUSTOMER WANTS.

19 Q SPEAK UP.

20 THE COURT: WHY DON'T YOU GET HIM SOME WATER, IT

21 MIGHT HELP HIM.

22 (THEREUPON, THE OFFICER OF THE COURT COMPLIED WITH

o 23 | | THE REQUEST.)
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FAIRFAX. \IBGINIA 22030 CERTIFIED \‘eggim REPCRIERS -



460; LUN 31

p

1 THE WITNESS: THAT'S ESSENTIALLY WHAT WE DO.
- 2 BY MR. LAWSON:
3 Q COULD YOU GIVE US AN ARRAY OF THE PLANTS THAT YOU
4| | SELL?
5 A THE TYPE OF PLANTS?
6 Q YES, SIR.
7 A WE SELL SHADE TREES, AZALEAS, RHODODENDRONS,

8 NEEDLE EVERGREENS, DECIDUOUS SHRUBS. THAT WOULD COVER IT.

9 Q ALL RIGHT, SIR. TELL US, SIR, APPROXIMATELY HOW
10 MANY OF THOSE PLANTS YOU MIGHT HAVE AT A GIVEN TIME ON YOUR
11 SITE, APPROXIMATELY?

) 12 A NUMBERS OF PLANTS? GEE, IN THE SPRINGTIME, IN

13 THE HEIGHT OF THE SEASON, THERE MAY BE TEN THOUSAND

14 INDIVIDUAL PLANTS, IF YOU'RE COUNTING THE LITTLE GREENHOUSE

15 PLANTERS AS PLANTS.

16 Q WE'LL GET INTO THAT. NOW, A LOT OF THESE PLANTS,

17 ARE THEY ALL GROWN ON SITE OR DO YOU YIELD SOME IN OR

18 EXPLAIN THAT TO HIS HONOR?
19 A I PURCHASE SOME OF THEM ELSEWHERE AND WE BRING
20 THEM IN AND HOLD THEM UNTIL THEY'RE SOLD. WE BRING THEM IN

21 AND MULCH THEM. WE GROW SOME OF THEM THERE. I HAVE TREES

22 GROWING IN THE GROUND. I GROW PLANTS IN MY GREENHOUSE,

o=y 23 PROPAGATED FROM SEEDS.
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1 Q NOW, WOULD YOU ELABORATE ON THE FUNCTION OF THE
2 GREENHOUSE? WHAT IS INVOLVED THERE?

3 A THAT IS AN ARTIFICIAL ENVIRONMENT FOR THE PLANTS
4 BECAUSE THEY WON'T GROW IN THE OQUTSIDE ENVIRONMENT.

5 Q ARE THERE ANY PARTICULAR SPECIALTY PLANTS THAT

6 YOU HAVE GONE INTO?

7 A YES, I DO SPECIALIZE IN BONSAI, WHICH IS WHAT THAT

8 LITTLE TREE IS THERE.

9 Q WHAT'S A "BONSAI"?
10 A "BONSAI" IS --
11 Q LET ME SHOW YOU EXHIBIT NO. 16.
7 12 A "BONSAI'" IS REALLY THE ART OF MINIATURIZING DWARF

13 TREES, AND IT'S DONE BY PRUNING -- TAKING A DWARF TO START
14 WITH AND PRUNING BACK THE ROOTS.

15 Q I SHOW YOU EXHIBIT NO. 33. DOES THAT HAVE ANY

16 PARTICULAR SIGNIFICANCE IN THIS PROCESS?

17 A YES, IT DOES. THIS ART STARTED IN JAPAN CENTURIES
18 AGO, AND THIS IS THE RECOMMENDED TOOL THAT THEY USE TO PRUNE
19 BACK -- IN A CERTAIN FASHION, PRUNE BACK THIS LITTLE TREE.
20 THE SHAPE OF THIS IS CURVED SO THAT, IF YOU WANTED TO TAKE

21 OFF A LITTLE BRANCH THERE, IT CUTS IT OFF CLEAN; AND LEAVES

22 NO SCAR.

@5 23 Q NOW, COULD YOU -- WOULD YOU TELL US TYPICALLY
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WHAT IS INVOLVED IN THE SALE OF PLANTS, AND, PARTICULARLY,
AS THAT MIGHT RELATE TO SOME OF THESE MAN-MADE PRODUCTS?

WOULD YOU EXPLAIN AND ELABORATE ON THAT TO HIS HONOR? IF

YOU WISH TO GIVE EXAMPLES, JUST SAY SO.

A WELL, TO START WITH, WE ARE PRIMARILY IN THE
PLANT BUSINESS. WE DON'T DO ANY ADVERTISING., I HAVE ONE
LITTLE -- THE SMALLEST LINE AS POSSIBLE -- IN THE YELLOW
PAGES. IT JUST SAYS, "WOLF TRAP NURSERY, INCORPORATED,"

WITH THE ADDRESS. IT'S WORD-OF-MOUTH ADVERTISING.

THE CUSTOMER WILL COME IN, AND THEY WILL COME IN
FOR A TREE OR A SHRUB OR A BUSH OR SCMETHING LIKE THAT; AND,
IN THE PROCESS OF MAKING THE SALE TO THE CUSTOMER, THEY MAY
ASK YOU, "WELL, IS THIS TREE SUSCEPTIBLE TO DISEASE?"™ LET'S
TAKE AN AZALEA FOR EXAMPLE. 1'D SAY, "YES, IT IS"; AND
THEY SAY, "WELL, WHAT PRECAUTIONS SHOULD I TAKE?" "WELL,
YOU SHOULD SPRAY IT AT CERTAIN TIMES TO KEEP WHITEFLY OFF
AND OTHER TIMES TO KEEP OTHER FLYS OFF THE AZALEA. YOU

NEED TO FEED THE AZALEAS AT A CERTAIN TIME"; AND THEY'D SAY,

"DO YOU HAVE THESE PRODUCTS?" "YES, 1 DO"; AND WE'D GO
AHEAD AND CONSUMMATE THE SALE.

Q HAVE YOU EVER HAD ANY INSTANCE WHERE A CUSTOMER
COMES IN FOR THE SPECIFIC PURPOSE AND THE SOLE PURPOSE OF

BUYING A MAN-MADE PRODUCT?
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A SELDOM IF EVER. I CAN'T RECALL ONE INSTANCE WHERE

THEY CAME IN AND JUST -- WELL, I CAN'T REALLY SAY THAT IT

HAS NEVER HAPPENED BECAUSE I'M NOT THERE ALL THE TIME; BUT
I CAN'T RECALL ANY INSTANCE WHERE THE CUSTOMER CAME IN AND
BOUGHT A TROWEL. THEY ALWAYS BUY THAT IN CONNECTION WITH
BUYING THE BULBS FIRST, AND THEN BUY THE MAN-MADE ARTICLE

LATER.

Q ALL RIGHT. NOW, THE VARIOUS FRODUCTS THAT WE

HAVE SHOWN HERE, A LIST OF EXHIBITS RUNNING FROM EXHIBIT NO.

12 THROUGH EXHIBIT NO. 36, ARE THESE EXAMPLES OF -- IN

TOTAL -- OF THE MAN-MADE PRODUCTS THAT YOU SELL?

A NOT ALL OF THEM, NO.

Q ALL RIGHT. WHAT ELSE DO YOU SELL BESIDES THESE
THAT ARE MAN-MADE PRODUCTS?

A THEY ARE SIMILAR TO THIS, BUT I JUST COULDN'T
BRING EVERYTHING.

Q I UNDERSTAND, BUT I'M TALKING ABOUT —-- OBVIOUSLY

YOU HAVE DIFFERENT SI1ZE BASKETS.
WHAT I'M ASKING YOU: THESE SAMPLES OF THE

DIFFERENT TYPES OF MAN-MADE PRODUCTS THAT YOU SELL, DOES

THIS CONSTITUTE THE TOTALITY OF THE TYPES OF PRODUCTS THAT

FaiREAX VIRGINIA 22030

YOU SELL?
A YES.
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Q ALL RIGHT. NOW, BEING IN THE BUSINESS FOR SOME

EIGHT YEARS NOW, COULD YOU TELL US, IN YOUR OPINION, WHETHER

OR NOT THESE PRODUCTS ARE ESSENTIAL' TO THE HEALTH AND
MAINTENANCE OF THE PLANT?

A FOR THE HEALTH AND MAINTENANCE, YES,

Q ALL RIGHT, SIR. NOW, CAN YOU GIVE US SOME
EXAMPLES? LET ME JUST GIVE YOU COMPLAINANT'S EXHIBIT NO.
22. COULD YOU TELL US WHAT THE FUNCTION AND THE PURPOSE OF
THAT PARTICULAR ARTICLE 1S?

A THIS IS A BULB PLANTER TO ENABLE YOU TO DIG INTO

THE SOIL DEEP ENOUGH, AND IT'S GRADUATED BY INCHES ON THE

SIDE BECAUSE CERTAIN BULBS ARE PLANTED ONE DEPTH AND ANOTHER
BULB IS PLANTED ANOTHER; BUT IT ENASLES YOU TO DIG DOWN A
HOLE SUFFICIENT TO ACCOMMODATE THE BULB OF THE PLANT, OF
COURSE, YOU COULD DIG IT WITH YOUR FINGERS, I GUESS; BUT
THIS JUST HAPPENS TO BE A MORE CONVENIENT WAY TO DO IT.

Q LET ME SHOW YOU A TROWEL, WHICH IS NO. 31. IS
THAT ANOTHER ARTICLE THAT WOULD BE USED FOR THE SAME PURPOSE

A THE SAME THING. SOME PREFER TO DIG HOLES WITH A

TROWEL; SOME PREFER TO DIG IT WITH THIS.

Q I SHOW YOU NO. 18, WHICH 1S A TERRA COTTA DUCK.
WHAT'S THE PURPOSE AND FUNCTION OF THAT?

A THAT'S POROUS; AND IT ALLOWS MOISTURE TO EVAPORATE

g
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THROUGH THE SIDES, WHICH SOME PLANTS NEED.

Q DO ANY PARTICULAR PLANTS HAVE A UNIQUE NEED FOR
THAT ?

A YES.

Q  WHAT ARE THEY?

A CACTUS AND SUCH. THEY DON'T DO WELL IN PLASTIC
POTS.

Q  NOW, THE SALES THAT YOU SAY THAT YOU MAKE OF
THESE MAN-MADE PRODUCTS; AND I BELIEVE THAT YOU CHARACTERIZED
THAT THEY WERE INCIDENTAL TO THE SALE OF THE PLANT ITSELF.
COULD YOU ELABORATE A LITTLE FURTHER ON THAT? IS THERE ANY
PARTICULAR REQUIREMENT OF YOU IN TERMS OF THE SERVICE IN
REGARDS TO THE SALE OF THESE PARTICULAR PRODUCTS, AND WHAT
HAPPENS?

A I DON'T KNOW WHAT YOU MEAN.

Q  WELL, OTHER THAN JUST SIMPLY TO SELL A PLANT, DO
YOU DO ANYTHING ELSE WITH A CUSTOMER AS FAR AS THE SALE OF
A PARTICULAR PRODUCT?

A WE ANSWER A LOT OF QUESTIONS; BUT, AS FAR AS GOING
OUT AND PROVIDE OUR SERVICES OFF-SITE TO THEIR HO4ES, OTHER
THAN DOING LANDSCAPING, WE DON'T.

Q DO YOU FIND, MR. CUPP, THAT A CUSTOMER VERY OFTEN

WILL ASK YOU QUESTIONS ABOUT. THE CARE AND MAINTENANCE OF

105€C MAIN STREET. SUITE 319 L & L REPORTING SERVICE - 703-381-1414
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PLANTS?

A ALL DAY LONG.

Q IS THAT ONE OF THE MAIN FUNCTIONS THAT YOU --
A YES.

Q ~— PERFORM IN THE NURSERY?

A YES,

Q OKAY. EXHIBIT NO. 26, WHICH IS A BOOK ENTITLED

""HOUSE PLANTS™"™, 1F YOU WOULD TELL THE COURT WHO PUBLISHES

THAT PAMPHLET?

A THIS IS PUBLISHED BY BROOKLYN BOTANIC GARDEN.

Q WHAT IS THE FUNCTION AND PURPOSE OF THAT BOOK?

A TO EDUCATE THE CUSTOMER.

Q ARE THERE OCCASIONS AND WOULD YOU EXPLAIN TO us
WHEN THOSE 6CCASIONS OCCUR THAT THOSE ARE  SOLD?

A THESE ARE SOLD WHEN THE CUSTOMER BUYS A PLANT;
AND THEY WANT TO KNOW HOW TO CARE FOR IT; AND WE WILL TELL
THEM HOW TO CARE FOR IT; AND WE SOMETIMES WILL SAY, "WELL,

EVERYTHING WE'VE SAID IS ENCLOSED IN THIS BOOK. THE BOOK

HAS A LOT MORE FOR HOUSE PLANT CARE"; AND THEY WILL SOMETIMES

BUY 1IT.

Q DO" YOU FEEL THAT BOOK 1S ESSENTIAL TO THE HEALTH
AND MAINTENANCE OF A PLANT?

A THE INFORMATION IN IT 1S, YES

TCSEC MAIN STREET SUITE 219 L & L REFORTING SERVICE 703-591-1a12
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Q ALL RIGHT, SIR. NOW, IS THAT JUST A SAMPLE OF

THE BOOKLETS THAT YOU SELL?

A YES.
Q WHAT ARE THE OTHER BOOKLETS ABOUT?
A THERE'S A WHOLE SERIES OF THEM ON TREES AND SHRUBS

ON PLANTING GARDENS, ALL HAVING TO DO WITH PLANTS.

Q AND THE OTHER SAMPLES THAT YOU MENTIONED, THE
OTHER BOOKLETS, ARE THEY PUBLISHED BY THE SAME ENTITY?

A YES, THE SAME SIZE BOOKLET.

Q ALL RIGHT, SIR. NOW, SINCE 1976, THE PRODUCTS
THAT YOU HAVE DESCRIBED TO HIS HONOR THAT YOU SELL -- NOT
JUST THE PLANTS AND SHRUSS AND FLOWERS, BUT ALSO THE VARIOUS
MAN-MADE PRODUCTS -- ARE YOU SELLING THE SAME PRODUCTS TODAY

THAT YOU SOLD IN 19762

A ESSENTIALLY.
Q WHEN YOU SAY "ESSENTIALLY", WHAT DO YOU MEAN?
A WELL, A MANUFACTURER WILL CHANGE A PRODUCT HERE

AND THERE; BUT I'M STILL SELLING THE SAME THINGS THAT 1 SOLD

IN THE BEGINNING. I HAVEN'T EXPANDED IT.

Q YOUR PRODUCT LINE -- I'M TALKING ABOUT POTS AND —-
A YES.
' Q -— PRUNERS --

A RIGHT.

n

FaIRFAX VIRGINIA 22030
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IN 19767

A

A

Q

A

Q

TO HIS HONOR PLUS ARE EXHIBITED HERE TODAY, ARE THEY

ESSENTIALLY THE SAME PRODUCTS THAT YOU SOLD THEN?

PRODUCTS INTO COURT?

L2

-~ AND INSECTICIDES, ET CETERA?

RIGHT.

NOW, YOU, UNFORTUNATELY, HAD TO APPEAR IN COURT

(NODDED HEAD.)

IS THAT CORRECT?
THAT'S CORRECT.

FOR A ZONING VIOLATION?
YES.

WERE THE SAME PRODUCTS WHICH YOU HAVE DESCRIBED

YES, THEY ARE.

WHEN YOU APPEARED IN COURT, DID YOU BRING ANY

A WE BROUGHT SOME, YES.
Q  SOME OF THE SAME SAMPLES THAT YOU'VE SHOWN HERE
TODAY?
A (NODDED HEAD.)
Q  THE ANSWER IS YYES'"?
A YES.
) SAY "YES" OR ''NOM.
A YES.
1056C MAIN STREET. SUITE 319 L & L REPORTING SERVICE T03 5811204
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Q AND, ON THAT OCCASION, DID THAT PARTICULAR JUDGE

TAKE A VIEW OF YOUR PLACE OF BUSINESS?

A YES, HE CAME OUT.

Q ALL RIGHT, SIR; AND, OBVIOUSLY THERE WAS A
VARITATION OF THE PARTICULAR PRODUCTS; BUT THE PRODUCT LINE ~-
WAS THE PRODUCT LINE DISPLAYED THEN THE SAME AS IT IS TODAY?

A IN THE SAME PLACE, IN FACT.

Q NOW, LET'S TALK IN TERMS OF THE PERCENTAGE OF
SALES THAT YOU MAKE. LET ME SHOW YOU A DOCUMENT WHICH WILL
BE MARKED AS COMPLAINANT'S —-- WHAT'S THE NEXT NUMBER?

THE CLERK: 37.

MR. LAWSON: 37 FOR IDENTIFICATION.
C(THE DOCUMENT HERETOFORE REFERRED
TO WAS MARKED PLAINTIFF'S EXHIBIT

NO. 37 FOR IDENTIFICATION.)
BY MR. LAWSON:

Q -—- COMPLAINANT'S EXHIBIT NO. 37, AND ASK YOU

WHETHER OR NOT YOU HAD PREPARED THAT DOCUMENT.
A YES, I DID.

Q OKAY.

MR. LAWSON: COUNSEL HAS A COPY OF THIS. 1 WOULD

LIKE TO OFFER THIS -- - o

THE COURT: ANY OBJECTION?

10560 MAIN STREET, SUITE 319 L & L REPCRTING SERVICE ) 7025911414
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MR. LAWSON: -- INTO EVIDENCE,
MS. ANDERSON: NO, YOUR HONOR,

THE COURT: 37 IS ADMITTED.

(THE DOCUMENT HERETOFORE MARKED
FOR IDENTIFICATION AS PLAINTIFF'S
EXHIBIT NO. 37 WAS RECEIVED IN
EVIDENCE.)
BY MR. LAWSON:
Q THE TOP PART OF THE DOCUMENT, WOULD YOU EXPLAIN
THAT TO HIS HONOR; AND YOU HAVE BROKEN DOWN INTO PERCENTAGES

SALES OF CERTAIN PRODUCTS, WOULD YOU EXPLAIN THAT TO HIS

HONOR?

A YES, SEVERAL YEARS AGO, 1 PURCHASED A CASH
REGISTER THAT WOULD GIVE ME A BREAKDOWN OF SALES MUCH WIDER
THAN WHAT I HAD BEEN USING PRIOR TO THAT. 1IT ENABLED ME TO
GIVE ME A TOTAL AT THE END OF A PERIOD OF DIFFERENT
CATEGORIES OF MERCHANDISE; AND, BY DIVIDING THE TOTAL SALES
OVERALL BY THE TOTAL IN ANY ONE CATEGORY, IT WOULD GIVE ME
THE PERCENTAGE OF SALES; AND I HAVE PREPARED THIS DOCUMENT
TO SHOW WHAT THE PERCENTAGE OF SALES WERE IN THE CHEMICALS,
CONTAINERS, AND HARDWARE, AND THE TOTAL VOLUME.

WOULD YOU LIKE ME TO READ THIS?

Q YES, IF YOU WOULD.

1ONA0 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 703-591-1414
FAIRFAX VIRG!NIA 22030 mnso VEFRLTIM RIRCORTE RS -
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1 A OKAY. IN 1978, THE PERCENTAGE OF SALES THAT WERE
2| | SOLD OF CHEMICALS WAS 2.6 PERCENT, OF CONTAINERS WAS 2.9
3| | PERCENT, AND HARDWARE WAS 1.6.
4 IN '79, IT WAS CHEMICALS 1.5 PERCENT, CONTAINERS
5 WAS 2.6, AND HARDWARE WAS .08 PERCENT.
6 FOR THE FIRST SIX MONTHS OF 1980, CHEMICALS WERE
7 1.6 PERCENT, CONTAINERS 3.0 PERCENT, AND HARDWARE .06
8 PERCENT.
9 Q NOW, WHAT CONSTITUTES THE PERCENTAGE OF THE REST
10 OF THE SALES?
1 A I'M SORRY?
- 12 Q WHAT CONSTITUTES THE PERCENTAGE OF THE REST OF
13 YOUR SALES?
14 A ALL THE OTHER ITEMS THAT WE SELL.
15 Q WHICH ARE WHAT?
16 A PLANT MATERIAL, LABOR, MULCH, PEAT MOSS, AND ALL
17 THE MANY OTHER ITEMS THAT WE SELL.
18 Q WHAT? PLANTS?
19 A YEAH, PLANTS.
20 Q ALL RIGHT. YOU'VE GOT TO SPEAK UP AND TELL US.
21 PLANTS AND VARIOUS FORMS OF PLANTS ARE OBVIOUSLY THE
22 OVERWHELMING MAJORITY OF YOUR SALES?
™ 23 A OVERWHELMING.

'OLEC MAIN STREET, SUITE 319 L & L REPORTING SERVICE ) T03-591-1418
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Q HAS THAT ALWAYS BEEN THE CASE?

A IT HAS, FROM THE BEGINNING,

Q ALL RIGHT, SIR. DO YOU CONTEMPLATE ANY CHANGE IN
THE STRUCTURE AND THE RANGE OF PRODUCTS SOLD?
A NO.
Q IN THE FUTURE? YOUR ANSWER IS "NO"?
ALL RIGHT, SIR. NOW, I WANT TO SHOW YOU A

DEVELOPMENT PLAN WHICH WAS THE FINAL SUBMISSION TO THE

B8OARD OF SUPERVISORS IN YOUR CASE, WHICH HAS BEEN MARKED
COMPLAINANT'S EXHIBIT NO. 1. I GUESS IT’D BE BEST IF YOU STAND

AND HOLD IT LIKE THAT SO HIS HONOR CAN SEE IT. LET ME GET
SOME OF THESE THINGS OUT OF YOUR WAY, AND I WANT YOU TO

DESCRIBE TO THE COURT WHAT YOUR PLAN OF DEVELOPMENT WAS AND

THE PURPOSE OF EACH ASPECT OF IT -- WHAT YOU IMPLIED YOU

INTENDED TO DOQ :AND WHAT YOU SHOWED THEM?

A THIS REPRESENTS THE ENTRANCE INTO THE PARKING LOT
RIGHT HERE. THIS IS THE SALES OFFICE. THIS IS AN EXISTING
LATH HOUSE. THIS 1S LATH HOUSE NO. 2. THIS IS LATH HOUSE
-= RIGHT HERE -- NO. 1, WHICH IS ATTACHED TO THE FRONT END
OF THE SALES OFFICE.

Q AS YOU GO THROUGH -- LET ME INTERRUPT.

WOULD YOU TELL US WHAT'S THERE NOW AND WHAT YOU

INTEND TO DO?

10560 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 703-591-1412
FaIRFAX VIRGINIA 22030 c:m.c-gg@snm REPORTERS
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1 A THAT'S WHAT I'M DOING.
2 Q I'M SORRY. GO AHEAD.
3 A THIS IS AN EXISTING GREENHOUSE, WHICH IS ATTACHED

4 ONTO THE SALES OFFICE IN THE BACK. THIS IS AN EXISTING

5 SERVICE BUILDING, WHICH IS A WAREHOUSE. THESE ARE ALL

6 THERE IN PLACE.

7 THERE WAS A TEMPORARY STRUCTURE HERE THAT HAS

8 BEEN REMOVED. IT WAS -- WE CALLED IT A GREENHOUSE. IT

9 NEVER QUALIFIED REALLY AS A GREENHOUSE, BUT THAT HAS BEEN

10 REMOVED.

11 WHAT WE PROPOSE TO DO IS TO MOVE THE PARKING FROM
~ 12 THIS PARKING LOT HERE BACK TO THE PARKING LOT BEHIND WHICH
13 IS NOW IN PLANT MATERIAL. WE WANT TO EXTEND --

14 Q WHAT DID YOU INTEND TO DO WITH THE EXISTING
15 PARKING LOT?
16 A I WANT TO PUT IN PLANT MATERIAL HERE.
17 Q ANY PARTICULAR REASON?
18 A OH, AESTHETICS. I THINK IT WOULD LOOK NICER TO
19 HAVE THE PARKING AWAY FROM THE ROAD AND THE PLANT MATERIAL
20 OUT FRONT BECAUSE WE EMPHASIZE PLANT MATERIAL. WE DON'T
21 SELL AUTOMOBILES; WE SELL PLANTS; AND I WOULD LIKE TO HAVE
22 THE: PLANTS OUT FRONT, OKAY?

™ 23 Q ALL RIGHT.

10560 MaIN STREET. SUITE 319 L & L REPORTING SERVICE * 702 8911814
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1 A I WANT TO EXTEND THIS LATH AREA OVER TO THE WEST

2 SIDE, THE WAY IT'S SHOWN HERE, TO PROTECT THE PLANTS THAT

3 ARE OVER THERE RIGHT NOW FROM PERHAPS DRYING OUT IN THE SUN.
4 I WANT TO CONSTRUCT, IN PLACE OF THIS OLD GREEN-

5 HOUSE HERE, A NEW GREENHOUSE CONNECTED WITH THE NEW SALES

6 BUILDING AND RUNNING BACK AND CONNECTING TO THE SERVICE

7 BUILDING BACK HERE. THAT'S WHAT 1 WANT TO DO.

8 Q ACTUALLY, YOUR OFFICES -- YOUR OFFICE AND GREEN-

9 HOUSE RUN TOGETHER; ISN'T THAT CORRECT?

10 A RIGHT NOW, YES.
11 Q AND IT WOULD OVER HERE, T00?
= 12 A IT WOULD OVER HERE, TO0O.
13 Q WHAT'S THE FUNCTION OF THE REST OF THE SITE?
14 A THERE'S PLANT MATERIAL DISPLAYED EVERYWHERE ELSE,
15 RIGHT DOWN HERE TO ABOUT THIS POINT; AND THEN THERE ARE
16 TREES GROWING OVER ON THE WEST SIDE, ALL THE WAY BACK THIS
17 WAY -- ABOUT FIVE HUNDRED TREES GROWING THERE.
18 Q WHAT'S IN THE FRONT -- DIRECTLY IN FRONT OF YOUR
19 HOUSE?
20 A THIS IS MY LAWN. THIS IS WHERE WE LIVE.
21 Q YOU MAY HAVE A SEAT.
22 J NOW, WHAT WAS THE PURPOSE IN DOING THESE
Ay 23 MODIFICATIONS AND CHANGES'-—— WHAT WAS THE MOTIVATION, THE
10560 MAIN STREET. SUITE 319 L & L REPORTING SERVICE 7C3 5911212
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1| | REASON FOR DOING THEM?

2 A THE MOTIVATION WAS I WANT MAINLY TO BE ABLE TO

3| | OPERATE MORE EFFICIENTLY THAN 1 DO BECAUSE IT'S CUMSERSOME
4|| TO OPERATE. I WANT TO PROTECT THE PLANTS FROM THE SUN,

5| | FROM DRYING OUT. THAT'S THE REASON FOR THE ADDITIONAL

6| | LATH AREA.

7 Q SPEAK UP.

8 A AND I JUST WANT TO ACCOMMODATE THE BUSINESS THAT
9| | I HAVE.

10 Q DOES THIS ENTAIL OR DOES IT INVOLVE ANY EXPANSION

1 OF YOUR PRODUCT LINE OR YOUR SERVICES?

- 12 A NO, SIR. WE ALREADY OFFER ALL THE SERVICES THAT
13 I INTEND TO OFFER OR EVEN WANT TO OFFER.
14 Q [ SHOW YOU EXHIBIT NO. -- COMPLAINANT'S EXHIBIT
15 NO. 11, WHICH IS THE AMENDMENT WHICH WAS ADOPTED BY THE
16 BOARD ON OCTOBER 22, '79. YOU -- OBVIOUSLY YOU HAVE READ
17 THAT BEFORE, HAVE YOU NOT?
18 A YES, I HAVE.
19 Q WHAT EFFECT DO YOU FEEL -- AS A NURSERYMAN
20 OPERATING IN FAIRFAX COUNTY, WHAT EFFECT DO YOU FEEL THAT
21 WOULD HAVE ON YOUR BUSINESS?
22 ' MS. ANDERSON: YOUR HONOR, I'M GOING TO HAVE TO
()] 23 OBJECT IN LINE WITH MY OPENING ARGUMENT THAT THIS ISN'T
1OSEO MAIN STREET SUITE 319 L & L REPORTING SERVICE 7¢2591-1414
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RELEVANT. THE ORDINANCE HASN'T BEEN APPLIED TO MR. CUPP.

MR. LAWSON: I DON'T THINK THE COUNTY, YOUR HONOR,
CAN SERIOUSLY CONTEND THAT THE ORDINANCE WOULD NOT APPLY 1IN
THE EVENT THAT THIS SE WERE TO BE GRANTED AND HE WERE TO

DEVELOP HIS SITE AS PLANNED.

I MEAN, THAT'S THE WHOLE ISSUE AND 1 THOUGHT WAS

THE WHOLE ISSUE IN THE FIRST ARGUMENT.

THE COURT: I'LL OVERRULE THE OBJECTION.

MS. ANDERSON: NOTE MY EXCEPTION.

THE COURT: GO AHEAD.
THE WITNESS: WHAT WAS YOUR QUESTION?
BY MR. LAWSON:
Q YOU HAVE READ THAT ORDINANCE?
A YES, I HAVE.
Q AS A NURSERYMAN IN FAIRFAX COUNTY, WOULD YOU TELL

US WHAT YOU FEEL 'THE EFFECT THAT ORDINANCE WOULD HAVE ON
YOUR BUSINESS IN THE EVENT IT WOULD BE APPLIED TO YOUR
BUSINESS?

A FOR EIGHT YEARS, I'VE BEEN SELLING ANCILLARY
PRODUCTS TO THE CUSTOMERS AS THEY COME IN. NOW, FOR ME TO
SUDDENLY SAY, '"NO, I CAN'T DO THAT ANYMORE."™ 1IF A CUSTOMER
CAME IN TO BUY A ROSEBUSH, I'D BE ALLOWED TO SELL THAT; BUT,

IF I WANTED TO SELL THEM AN APPLICATOR TO SPRAY FOR

10560 MAIN STREET SUITE 319 L & LREPORTING SERVICE 702.591-1214
FAIRFAX VIRGINIA 22030 )
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1| | BLACKSPOTS, I COULDN'T DO THAT. 1I'D HAVE TO SEND THEM DOWN
2| | TO MY NURSERYMAN RIGHT ACROSS -- DIAGONALLY ACROSS THE
3| | ROAD -- FROM ME WHO CAN SELL THEM.
4 THERE ISN'T ANY REASON WHY THE CUSTOMER WOULD
5| | COME BACK TO ME FOR THE ROSEBUSH IF THEY COULDN'T ALSO BUY
6| | SOMETHING TO APPLY THE INSECTICIDE TO THE PLANTS FROM.
7| | THERE'S NO REASON TO STOP AT MY PLACE. THEY MIGHT JUST AS
8| | WELL GO TO THE OTHER PLACE IN THE FIRST PLACE AND FIND THE
9 | | WHOLE THING.
10 SO, THAT'S THE DETRIMENTAL EFFECT IT WOULD HAVE.
11 Q THAT'S JUST ONE EXAMPLE?
a 12 A THAT'S ONE EXAMPLE OF THE EFFECT, YES. I
13| | COULDN'T BE COMPETITIVE.
14 Q DO YOU FEEL, SIR, THAT IT IS NECESSARY AND
15| | IMPORTANT TO YOUR BUSINESS TO UPGRADE IT AS YOU HAD PLANNED
16 | | HERE IN YOUR DEVELOPMENT PLAN? -
17 A YES, 1 DO.
18 Q AND, BUT FOR THE ORDINANCE, THAT YOU WOULD DO
19 | | THIS; 1S THAT WHAT YOU'RE TELLING US?
20 A THAT'S EXACTLY CORRECT.
21 Q NOW, ARE YOU AWARE OF YOUR GENERAL KNOWLEDGE,
22 | | MR. CUPP, HAS THERE EVER BEEN ANY COMPLAINTS OF YOUR
S 23 | | BUSINESS ESTASLISHMENT THERE IN TERMS OF PRODUCTS SOLD OR

TOLEC MAIN STREET SWITE 319 L & L REPORTING SERVICE . 7¢2 £91-121a
FAIRFAX VIRG!NIA 22030 CERTIFED »ap@g KEPORTERS
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1 YOUR ACTIVITIES THERE?
2 MS. ANDERSON: YOUR HONOR, I THINK IT'S IRRELEVANT/
3 THE COURT: SUSTAINED.
4 BY MR. LAWSON:
5 Q NOW, LET'S TALK ASQUT THE TRAFFIC IN FRONT OF
6 YOUR PLACE OF BUSINESS THEN, MR. CUPP.
7 COULD YOU TELL US APPROXIMATELY -- WELL, LET ME
8 BACK UP FIRST AND ASK THIS: HAVE YOU BEEN ABLE TO ASCERTAIN
9 THE NUMBER OF CUSTOMERS THAT COME TO YOUR PLACE OF BUSINESS?
10 A YES, I HAVE. SINCE I HAVE THIS NEW CASH REGISTER,
11 IT DOES TELL ME THE NUMBER OF CUSTOMERS.,

— 12 Q AND, ON AN AVERAGE, COULD YOU TELL US APPROXIMATELY,
13 OR EXACTLY FROM ANY MATERIAL YOU HAVE, THE NUMBER OF
14 CUSTOMERS THAT COME TO YOUR PLACE OF BUS INESS?
15 A SOME DAYS, THERE ARE NONE, OF COURSE,
16 Q I'M TALKING ABOUT AN AVERAGE.
17 : A AND SOME DAYS, THERE ARE MORE THAN TWENTY-FIVE;
18 BUT IT AVERAGES OUT--ON AN ACTUAL COUNT OF THE TAPES AT THE
19 CASH REGISTERS, 1T AVERAGES OQUT TO TWENTY-FIVE CUSTOMERS
20 PER DAY.
21 Q COULD YOU TELL US WHEN, BY AND LARGE, WHEN A
22 CUSTOMER.COMES TO YOUR PLACE OF BUSINESS?

9’ 23 A IT'S GENERALLY IN THE MIDDLE OF THE DAY.

YOYE0 MAIN STREET SUITE 319 L & L REPCRTING SERVICE 703-591.0814
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Q WHEN YOU SAY "THE MIDDLE OF THE DAY", WHAT DO YOU

MEAN BY THAT? WHAT HOURS ARE YOU TALKING ABOUT?

A WELL, WE OPEN FROM 8:30 TO 5:00; AND IT'S

PRIMARILY IN BETWEEN 11:00 AND 3:00, I'D SAY BECAUSE WE
DEAL PRIMARILY WITH THE HOUSEWIFE.

A AND THE HUSBAND IS GONE TO WORK; AND SHE'S 1IN

SHOPPING WHILE HE'S GONE OR THE KIDS ARE NOT HOME FROM

SCHOOL YET SO SHE GETS HER SHOPPING DONE IN BETWEEN THOSE
HOURS; BUT IT'S A WEEKEND BUSINESS. I'VE DESCRIBED WHAT
OCCURS DURING THE WEEK.'

Q I WAS GOING TO ASK YOU ABOUT ON THE WEEKEND.

A ON THE WEEKEND, BOTH HUSBAND AND WIFE COME IN; AND

WE -~ I WOULD VENTURE TO SAY. I DON'T KNOW EXACTLY, BUT I

WOULD VENTURE TO SAY SEVENTY PERCENT OF THE TOTAL VOLUME IS

DONE ON SATURDAY AND SUNDAY.

Q OKAY, AND WHAT TIME OF DAY ON WEEKENDS DO THEY

USUALLY COME IN?

A WE OPEN THE SAME HOURS -- 8:30 TO 5:00.

Q NO, BUT IN TERMS OF WHEN THEY COME?

A THEY START EARLY ON WEEKENDS. THEY GET IN THERE

AT 8:30 SOMETIMES, WAITING FOR ME TO OPEN.

Q OKAY. THE PRIMARY FLOW OF BUSINESS THEN IS ON

(DNED MAIN STRLET SUITE 319 L B L REPORTING SERVICE - 703 591 1214
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WEEKENDS?

A RIGHT.

Q AND, DURING THE TIME YOU'VE BEEN OPERATING THERE,
ARE YOU AWARE OF ANY ACCIDENT -- AUTOMOBILE ACCIDENT —--
OCCURRING AT THE ENTRANCE TO YOUR PLACE OF BUS INESS?

MS. ANDERSON: YOUR HONOR, I DON'T THINK IT'S
RELEVANT.

MR. LAWSON: I THINK IT'S VERY RELEVANT, YOUR
HONOR. THE QUESTION OF ROAD AND TRAFFIC SAFETY IS VERY
IMPORTANT.

THE COURT: I'LL OVERRULE THE OBJECTION.

THE WITNESS: YES, I AM AWARE THAT THERE HAVE BEEN

NONE.

BY MR. LAWSON:

Q AND THAT'S IN EIGHT PLUS FOUR MONTHS YEARS; IS

THAT CORRECT?

A YES'

MR. LAWSON: THE COURT'S INDULGENCE FOR JUST A
MOMENT .

THE COURT: YES.
BY MR. LAWSON:

Q MR. CUPP, 1 HAVE A COUPLE FURTHER QUESTIONS. 1

HAD ASKED YOU EARLIER, MR. CUPP, ABOUT YOUR APPEARANCE IN

TONE0 MAIN STRIET SUITE 319 L & L REPORTING SERVICE 7€2:591-1214
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1 COURT IN 1976 FOR A ZONING VIOLATION; IS THAT CORRECT?

2 A THAT'S CORRECT.
3 Q WHAT WAS THE RESULT OF THAT PROSECUTION?
4 MS. ANDERSON: YOUR HONOR, I BELIEVE IT'S HEARSAY

5 AND NOT RELEVANT.

6 ' THE COURT: WELL, HE WAS INVOLVED.

7 MR. LAWSON: THAT'S NOT HEARSAY.

8 THE COURT: ALL RIGHT, OVERRULED.

9 THE WITNESS: THE JUDGE =- THE COUNTY -~ THE

10 JUDGE RULED THAT I WAS NOT IN VIOLATION OF THE ORDINANCE

11 TECHNICALLY,

m 12 BY MR. LAWSON:
13 Q  THE PRODUCTS, YOU SAY, ARE ESSENTIALLY THE SAME

4 PRODUCTS THAT ARE SHOWN HERE TODAY; IS THAT CORRECT?

15 A THAT'S CORRECT.
16 MR. LAWSON: THAT'S ALL THE QUESTIONS, YOUR HONOR,

17 I HAVE AT THIS TIME.

18 THE COURT: MS. ANDERSON, DO YOU WANT TO WAIT
19 UNTIL AFTER THE LUNCH BREAK OR DO YOU WANT TO START YOUR

20 CROSS NOW?

21 MS. ANDERSON: I DON'T HAVE THAT MUCH, YOUR HONOR,

22 WHATEVER YOU SAY.

™~ 23 THE COURT: OKAY.
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CROSS EXAMINATION
BY MS. ANDERSON:
Q MR. CUPP, I JUST WANT TO MAKE SURE I UNDERSTOOD
YOU CORRECTLY. I WANT TO REFER TO PLAINTIFF'S EXHIBIT NO.

1, WHICH IS THE PLAT IN THIS CASE. YOU'RE SAYING THAT YOU

ARE GOING TO EXPAND THE EXISTING LATH HOUSE INTO THIS AREA;
IS THAT CORRECT?

A YES.

Q OKAY. ALSO, WITH REGARD TO THE PLAT, YOU POINTED
OUT A WAREHOUSE. COULD YOU POINT THAT OUT AGAIN?

A RIGHT HERE.

Q OKAY. WAS THAT IN EXISTENCE WHEN THE DISTRICT
COURT VIEWED YOUR PROPERTY?

A NO, IT WAS NOT.

Q AND, IF I UNDERSTAND YOU CORRECTLY, YOU ARE
INTENDING TO FILL THE ADDITIONAL GREENHOUSE AND LATH AREAS
WITH ADDITIONAL PLANTS; IS THAT CORRECT?

A NO, THAT IS NOT CORRECT. I INTEND TO FILL THE

GREENHOUSE WITH THE PLANT MATERIAL THAT 1S ALREADY WHERE THE
LATH AREA WILL BE. I JUST WANT TO PROTECT THE EXISTING

PLANT MATERIAL.

Q I SEE, BUT YOU ARE GOING TO ADD PLANTS IN THE

GREENHOUSE?

TOSR0 MAIN STREET SUITE 319 L & L REPCRTING SERVICE
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A IN THE GREENHOUSE, YES.

Q WHEN DID YOU REMOVE THE GREENHOUSE THAT SHOWS UP
ON PLAINTIFF'S EXHIBIT NO. 12

A EARLIER THIS SUMMER.

Q THIS SUMMER. AT THE.TIME YOU WENT TO DISTRICT
COURT, COULD YOU STATE WHAT EVIDENCE WAS PUT ON BY THE
COMMONWEALTH'S ATTORNEY?

A I DON'T KNOW.

MS. ANDERSON: I HAVE NO FURTHER QUESTIONS.
THE COURT: ANY REDIRECT?
MR. LAWSON: JUST ONE, YOUR HONOR,
REDIRECT EXAMINATION
BY MR. LAWSON:

Q YOU QERE ASKED ABOUT THE SERVICE BUILDING, WHICH,
ON COMPLAINANT!S EXHIBIT NO. 1, WAS TO REAR OF THE EXISTING
GREENHOUSE. WOULD YOU TELL HIS HONOR WHAT THE FU&CTION OF
THAT BUILDING 1S?

A THAT'S WHERE WE STORE ONE VEHICLE AND ALSO WE
HAVE RESTROOMS FOR THE CUSTOMERS IN THERE AND WE STORE STOCK
THAT NEEDS TO BE STORED INDOORS TO KEEP OUT OF THE WEATHER.

Q YOU SAY "A VEHICLEY, WHAT DO YOU MEAN?

I A I HAVE A PICKUP TRUCK.

Q AND WHAT IS THAT USED FOR?

ICHEC ma\ STREET SWTE g L 8 L REPORTING SERVICE 7c2s591.1¢1a
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A WE STORE THAT THERE. WE USE IT TO DELIVER

AULCH.~
Q YOU USE THAT IN THE LANDSCAPING BUSINESS?

A YES.

Q WHICH IS AN OPERATION AS A MATTER OF RIGHT; 1S

THAT CORRECT?.
A YES.
THE COURT: ANY FURTHER QUESTIONS?
MR. LAWSON: NO, I'M SORRY.
MS. ANDERSON: YOUR HONOR, 1F I MAY JUST GO A
LITTLE FURTHER?
RECROSS EXAMINATION
BY MS. ANDERSON:
Q YOU DON'T INTEND, MR. CUPP, THAT THESE SPRAYERS
COULD BE USED FOR WINDOW WASHING?
MR. LAWSON: YOUR HONOR, I WOULD OBJECT. 1 THINK

THAT'S BEING ARGUMENTATIVE WITH THE WITNESS. 1IT SEEMS TO

ME SHE COULD CROSS-EXAMINE AS TO.THE.DETAILS.
THE COURT: WHY DON'T YOU REPHRASE YOUR QUESTION,
MS. ANDERSON?
BY MS. ANDERSON:
Q MR. CUPP, COULDN'T THESE SPRAYERS BE USED FOR

WINDOW WASHING IF YOU FILLED THEM WITH WINDOW WASHING

YOSEC MAIN STREET SUITE 319 L 8L REPORTING SERVICE 703 $91.1¢14
FLINEAN VIRGINIA TI030 CERNFIED VERBATIM REPORTERS *
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1| | MATERIAL?
2 A I SUPPOSE THEY COULD. '
3 Q AND COULD THESE -- THESE LITTLE CERAMIC POTS BE
4 USED AS DESK ORNAMENTS IF YOU FILLED THEM WITH PAPER CLIPS
5| | OR RUBBER BANDS?
6 A (NODDED HEAD.)
7 , THE COURT: YOU'VE GOT TO STATE YOUR ANSWER.
8 THE WITNESS: YES. 1I'M SORRY.
9 BY MS. ANDERSON: |
10 Q AND THE --
11 THE COURT: IT'S CALLED A WICKER BASKET.
- 12 BY MS. ANDERSON: .
13 Q -- THE WICKER BASKETS THAT YOU SELL, THEY COULD
14 BE USED FOR WASTEPAPER BASKETS OR AN A TABLE SETTING OR
15 SOMETHING LIKE THAT; 1S THAT CORRECT?
16 A YES.
17 Q AND THE LITTLE CHRISTMAS ORNAMENTS, THEY COULD BE
18 USED DIFFERENT PLACES AROUND THE HOUSE? THIS 1S NOT
19| | NECESSARY TO MAINTAIN THE HEALTH AND SAFETY OF THE PLANT?
20 A NO.
21 MS. ANDERSON: I HAVE NO FURTHER QUESTIONS.
22 : THE COURT: ANY FURTHER QUESTIONS?
'. 23 MR. LAWSON: JUST ONE.
1ONGC MAIN STREET SUITE 319 L & L REPORTING SERVICE 703-591. 1412
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FURTHER REDIRECT EXAMINATION
BY MR. LAWSON:
Q THE PRODUCTS THAT YOU WERE ASKED ABOUT, MR. CuPP,
HAVE YOU EVER SOLD THOSE PRODUCTS INDIVIDUALLY AS OPPOSED
TO INCIDENTAL TO A PLANT SALE?
A NO, I CAN'T THINK OF ANY INSTANCE WHERE THEY CAME
IN AND JUST BOUGHT ONE OF THOSE. A PLANT -- THE SALE OF A
PLANT GENERATED THE SALE OF THIS. THE PLANT CAME FIRST;
THIS CAME SECOND.
FURTHER RECROSS EXAMINATION
BY MS. ANDERSON:
Q THERE ARE TIMES, ARE THERE NOT, MR. CUPP, THAT
YOU SELL PLANTS WITHOUT SELLING THE ANCILLARY MATERIALS?
A YES.
Q AND WOULD YOU CHARACTERIZE THAT AS THE BULK OF
YOUR SALES -- SELLING PLANTS ALONE?
A OVERWHELMING.
MS. ANDERSON: THANK YOU.

THE COURT: ANY OTHER QUESTIONS? YOU MAY STEP

DOWN, SIR.
(THEREUPON, THE WITNESS WAS EXCUSED.)

THE COURT: WE'LL TAKE A LUNCH BREAK. I ASSUME

YOUR NEXT WITNESS WILL TAKE SOME TIME?

1ONEC MaIN STREET SUITE 319 L & L REPORTING SERVICE . 7c2.591.1214
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ROSSER H. PAYNE
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1| THE RECORD, HIS QUALIFICATIONS CAN BE STATED.

2| | THEREUPON,

3 ROSSER H. PAYNE,

4| | A WITNESS, WAS CALLED FOR EXAMINATION BY COUNSEL FOR THE
5| | COMPLAINANTS, AND, HAVING BEEN PREVIOUSLY DULY SWORN, WAS

6 EXAMINED AND TESTIFIED AS FOLLOWS:

7 DIRECT EXAMINATION
8 - BY MR, LAWSON:
9 Q RCSSER, WOULD. YOU STATE YOUR FULL NAME FOR THE

10 | | RECORD, PLEASE?

1 A ROSSER H. PAYNE, JR., POST OFFICE BOX 818,

'-\ 12 59 CULPEPER STREET, WARRENTON, VIRGINIA.
13 Q ROSSER, YOU HAVE HEARD COUNSEL STIPULATE AS TO
14 YOUR QUALIFICATIONS IN PLANNING AND ZONING AS AN EXPERT.
15 AT MY REQUEST, HAVE YOU HAD OCCASION TO READ
16 AND ANALYZE, IN PARTICULAR, AN AMENDMENT TO THE FAIRFAX
17 COUNTY ZONING ORDINANCE, WHICH HAS BEEN DESIGNATED AS
18 COMPLAINANT'S EXHIBIT NO. 11; AND I GIVE YOU A COPY OF
19 THAT; AND, IF SO, WOULD YOU TELL US BRIEFLY WHAT OTHER
20 ‘ATTERS YOU HAVE TAKEN INTO CONSIDERATION IN YOUR ANALYSIS,
21 PARTICULARLY AS TO THE HISTORY OF THE EVOLUTION OF THE
22 NUR%ERY BUSINESS IN FAIRFAX COUNTY IN THE CONTEXT OF

'F\ 23 PLANNING AND ZONING AND WHAT FACTORS YOU HAVE TAKEN INTO

TEREO MAIN STRLET SUITE 319 L & L REPCRTING SERVICE
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1 ACCOUNT?

2 A YES, IN LOOKING AT THE ZONING AMENDMENT, MY FIRST
3 QUESTION IN READING IT WAS TO DETERMINE ITS PURPOSE; AND,

4 IN LOOKING AT THE PURPOSE, I FOUND THAT THE ORDINANCE QUITE
5 CLEARLY REDEFINED THE AREAS IN WHICH PLANT NURSERIES AND

6 GARDEN CENTERS WOULD BE CONSIDERED.

7 PLANT NURSERIES, OF COURSE, HAVE BEEN HISTORICAL
8 IN THIS COUNTY SINCE WE PASSED THE FIRST ORDINANCE IN 1941
9 AND THE SECOND ORDINANCE IN 1958, KNOWN AS THE FREEHILL

10 AMENDMENT AND THE THIRD ORDINANCE OF 1953, KNOWN AS THE

11 POMEROY ORDINANCE, AND THEN FINALLY THE LATEST ONE WHICH

WAS THE RESULT OF THE ORDINANCE REVIEW COMMITTEE, WHICH CAME
13 ALONG IN 1977 AND '78.

14 IN ALL OF THESE ORDINANCES, THE MATTER OF A PLANT
15 NURSERY, A NURSERY WAS PERMITTED AS A MATTER OF RIGHT. IT
16 WAS NOT CONSIDERED TO BE A SPECIAL PERMIT OR ZONING USE.

17 THE USES PERMITTED, OF COURSE, WERE HORTICULTURAL AND

18 AGRICULTURAL USES. THEY WERE DEFINED IN THE AGRICULTURAL

19 ZONE AND THE HORTICULTURAL USES.

20 THEY PERMITTED ANCILLARY SALES OF THE EQUIPMENT

21 NORMALLY USED IN THE SEEDING PREPARATION AND THE

22 MAINTENANCE OF THE LIFE OF THE PRODUCT AND THE MARKETING OF

h 23 THE PRODUCT.

'ONE0 MAIN STREET SUITE 319 L & L REPORTING SERVICE 703.591.1414
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1 NOW, THE NEW AMENDMENT DOES THREE THINGS FROM
2 READING IT QUITE CLEARLY. IT REDEFINES THE LOCATION OF THE
3 PLANT NURSERY AS SUCH AND DEFINES IT AS A SPECIAL EXCEPTION
4 IN VARIOUS RESIDENTIAL ZONES AND IN COMMERCIAL ZONES. 1IT
> ALSO EXCLUDES ANY SALE OF ANCILLARY ITEMS OTHER THAN
6 FERTILIZERS, MULCHERS, AND PESTICIDES.
7 THE REDEFINITION OF A GARDEN CENTER THOUGH WAS
8 VERY DIFFICULT TO ANALYZE IN TERMS OF ITS PLANNING PURPOSES.
9 I FOUND NO STUDIES OR NO STATISTICS TO JUSTIFY ITS LOCATION,
10 ITS APPARENT JUSTIFICATION WAS TO PROVIDE A LOCATION FOR
11 THE LANDSCAPE CONTRACT USE OFFICE OR LAWN DOCTOR'S OFFICE
'-\ 12 AS WELL AS A PLANT NURSERY WITH THE SALE OF ANCILLARY
13 EQUIPMENT IN A RETAIL SENSE.
14 IN FACT, THE DEFINITION CLOSES WITH THE STATEMENT:

15 "IT IS TO BE ASSUMED THAT IT IS OF COMMERCIAL -~ RETAIL
16 COMMERCIAL USE."

17 SO, ITS ONLY PURPOSE, THEREFORE, WAS TO SEPARATE

18 THESE USES IN DEALING WITH THOSE TWO ITEMS.

19 Q "TO SEPARATE USES", NOW, YOU'RE TALKING ABOUT TO
20 SEPARATE WHAT HAD BEEN AS A MATTER OF RIGHT PRIOR TO THE
21 ADOPTION OF THIS ORDINANCE?

22 l A THAT'S CORRECT.

(&) 23 Q  THE ANCILLARY SALES?

VOLSRE MAIN STREET, SUITE 319 L & L REFORTING SERVICE 703 591.14%4
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A THAT'S RIGHT. THAT SEEMED TO BE ITS MAJOR THRUST.
Q ALL RIGHT, SIR. NOW, WOULD YOU -- IN GENERAL,
COULD YOU TELL US WHAT ARE THE PURPOSES OF ZONING REGULATION
AND WHAT GENERAL CRITERIA DOES ONE FOLLOW IN THE DRAFTING
OF ZONING REGULATIONS AND ORDINANCES, WHICH 1 ASSUME THAT
YOU HAVE HAD OCCASION TO DO IN THE PAST; AND, IF YOU WOULD,

YOU MIGHT ELABORATE ON THAT; AND ARE THERE ANY PARTICULAR

PITFALLS THAT A DRAFTER SHOULD BE AWARE OF IN THE DRAFTING
OF A ZONING ORDINANCE?

A WELL, NORMALLY SPEAKING, I SUPPOSE I HAVE °
WRITTEN OR ASSISTED IN WRITING TWENTY TO THIRTY VARIOUS
ORDINANCES THROUGHOUT THE STATE WITH COUNTIES, CITIES, AND
TOWNS; AND, ONE OF THE MOST IMPORTANT THINGS THAT WE ARE GIVEN
AS PLANNERS IS THE DIRECTIVE OF THE STATE ENABLING ACT

WHICH IS READ TO US CLEARLY BY LOCAL ATTORNEYS WHO WORK

WITH US.

WHATEVER WE DO HAS TO TAKE INTO ACCOUNT THE
EXISTING USES AND ALSO HAS TO TAKE INTO ACCOUNT THE GROWTH
AND CHANGES OF THAT AREA. IT HAS TO TAKE INTO ACCOUNT -~ THE
PRIMARY PURPOSE OF ALL, IS THE PROTECTION AND PROMOTION OF
THE PUBLIC HEALTH, SAFETY, AND WELFARE, WHILE, AT THE-

SAME TIME, ENCOURAGING THE ECONOMIC BASE. THOSE -- THAT'S

THE BASIC RULE UNDER WHICH WE OPERATE.

10560 MAIN STREET SuTE 319 L & L REPORTING SERVICE 703.891.1414
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IN TERMS OF DRAFTING ORDIMANCES WHICH INTEND TO
DRAW LINES BETWEEN CLASSIFICATIONS OF ZONES AND PRODUCTS,
THE GENERAL RULE IS TO DRAW THE ORDINANCE THAT HAS TO DO
WITH THE CHANGES IN INTENSITY AND DENSITY OF USES -- LAND
USE -- RATHER THAN TO ELIMINATE OR DISCRIMINATE, AS IT WERE
FROM THE ZONING STANDPOINT, BETWEEN PRODUCTS THEMSELVES.

Q WHICH IS WHAT, OF COURSE, WAS DONE IN THIS
PARTICULAR INSTANCE; IS THAT WHAT YOU'RE TELLING US?

A YES. THE DIFFICULTY IS THAT MOST PLANNING
PRINCIPLES WILL INVOLVE COMMERCIAL USES. NOW, THIS
DEFINITION SETS UP A BARGAIN~CENTER DEFINITION AS A
- COMMERCIAL USE PERIOD. IT THEREFORE HAS TO GO INTO A
COMMERCIAL ZONE.

UNDER THIS COUNTY'S APPROACH, COMMERCIAL ZONING
IS THE RESULT OF PLANNING WHICH CREATES USES IN A PLAN
WHICH ARE IN THE NEIGHBORHOOD COMMUNITY OR REGIONAL IN
NATURE AND SOMETIMES ROADSIDE; AND THOSE ARE COVERED UNDER
EIGHT CATEGORIES OF ZONING -- Cl1 THROUGH C8. C5 THROUGH
C8 ARE RETAIL USES BASED ON THOSE ORIGINAL PLANNING CONCEPTS
AND C1 THROUGH C4 OFFICE USES.

IN TERMS OF DEALING WITH THE ZONE ITSELF WHERE

THESE NURSERIES -- PLANT NURSERIES ~- ARE LOCATED THAT'S

ALWAYS BEEN, IN THIS AND OTHER COUNTIES, HISTORICALLY IN

3
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RURAL, AGRICULTURAL, OR LOW-DENSITY, RURAL RESIDENTIAL
AREAS.

NOW, IN.THIS COUNTY'S PLANNING PROCESS, IT WOULD
BE DIFFICULT TO HAVE A GARDEN CENTER DISTRICT CONFINED IN A
RURAL AREA BECAUSE IT WOULD CREATE A SPOT COMMERCIAL ZONE,

UNLESS IT HAPPENED TO BE IN THE NEIGHBORHOOD COMMUNITY OR

REGIONAL CENTER. IN WHICH CASE, THIS APPLICATION OF THIS

USE IS NOT ESSENTIAL. IT HAS NO REAL BASIS OR NO REAL

PURPOSE SINCE IT CREATES ONLY THE ABILITY TO SELL ANCILLARY

ITEMS WITH NURSERY PRODUCTS AND HAVE A LANDSCAPE CONTRACT
OFFICE. THE ZONES ARE ALREADY AVAILABLE.
THEREFORE, IN DRAFTING THIS PARTICULAR TYPE OF

AMENDMENT, THAT SERVES NO REAL PLANNING PURPOSE; AND, IN

DRAFTING AN ORDINANCE, I WOULD AVOID THAT PARTICULAR SUBJECT
FOR THE VERY SIMPLE REASON THAT THIS COUNTY'S ORDINANCE
DEFINES A NEIGHBORHQOD CENTER. IT ALSO RESTRICTS OR HAS

RESTRICTED IN THE PAST THE RETAIL SALES AREA OF "ANY ‘RETAIL"
BUSINESS BY AREA COVERED, BY HEIGHT, BY DENSITY, AND BY FLOOR

AREA; BUT I KNOW OF NO ORDINANCE THAT HAS ATTEMPTED TO
DISCRIMINATE BETWEEN PRODUCT LINES BECAUSE THAT IS A CAN OF

WORMS IN THE PLANNING PROFESSIGON; AND WHAT IS SAUCE FOR THE

GOOSE MAY BE SAUCE FOR THE GANDER.

SO, IT IS IMPOSSIBLE FROM A PLANNING STANDPOINT,

1CHEC MAIN STREET STE 219 L &L REPORTING SERVICE 702 $91.1414
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IN MY.OPINICN, TO DRAW THE LINE ON THE BASIS OF PRODUCTS.

IF YOU HAVE A SAFEWAY IN A NEIGHBORHOOD SHOPPING CENTER THA1
HAS 27,000 SQUARE FEET BECAUSE IT'S A SMALL NEIGHBORHOOD

CENTER AND IF YOU HAVE A SAFEWAY, FOR EXAMPLE, IN A

‘

REGIONAL CENTER WITH 200,000 SQUARE FEET, THAT IS A LAND—UFE

CONTROL. THE IDEA TO SAY THAT ONE SAFEWAY CAN ONLY SELL,/
/

i

"'DUZ" AND THE OTHER SAFEWAY CAN ONLY SELL "TIDE" IS

ABSOLUTELY LUDICROUS FROM A PLANNING STANDPOINT. IT IS

IMPOSSIBLE TO DEAL WITH.

Q DOES IT ALSO CREATE A PROBLEM WITH THE ENFORCEMENT

V)

A WELL, I WOULD HATE TO BE THE ENFORCEMENT OFFICER
WHO HAS TO DISTINGUISH BETWEEN PRODUCTS THAT WERE SOLD. I
THINK IT'S A MATTER OF TASTE AND A VALUE JUDGMENT.
DO YOU THINK IN THIS --
WHAT --

Q
A
Q I'M SORRY. GO AHEAD.
A WHAT MIGHT BE A VIOLATION TO ONE INSPECTOR WOULD
BE PERFECTLY APFRCPRIATE TO ANOTHER.

Q DO YOU FEEL, IN THIS PARTICULAR INSTANCE, THAT
THIS ORDINANCE CREATES PRGBLEMS FROM AN ENFORCEMENT STAND-
POINT?

A GIVEN.THE HISTORY.IN TH1S COUNTY, WITH NEARLY

A FORTY-YEAR HISTORY OF ZCNING OF NURSERIES TODAY; AND

TOSE0 MAIN STREEY, SUITE 319 L & L REPORTING SERVICE 703 591144
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1 ALMOST ALL OF THEM ARE IN RESIDENTIAL ZONES, WHICH HAVE
2 PERMITTED THE SALE OF ANCILLARY ITEMS TO INCLUDE THIS PLANT
3 EQUIPMENT WHICH ARE RELATED TO THE CARE, PROPAGATION, AND

4 MAINTENANCE OF SUCH PRODUCTS ALONE; AND, TO JUST SIMPLY

5 DROP THAT OUT WOULD BE A RATHER DIFFICULT ENFORCEMENT

6 PROBLEM,
7 IT ALSO CREATES A DIFFICULT PROBLEM IN TERMS OF
8 THE PERSON WHO COMES TO BUY THESE HORTICULTURAL, FLORI-
9 CULTURAL, AND AGRICULTURAL I1TEMS BECAUSE, IF THEY CAN'T GET
10 THE THINGS THAT THEY NEED AS ADVISED BY THE PROFESSICNAL
11 PEOPLE WHO RAISE THESE PRODUCTS, THEY THEN MUST GET IN THE
’-‘ 12 CAR AND MAKE ANOTHER TRIP TO THE LOCAL COMMUNITY CENTER OR
13 REGIONAL CENTER ORNEIGH3ORHOOD CENTER SCMEWHERE TO BUY THE
14 INDEPENDENT ITEM, WHICH CERTAINLY DOES NOT PROMOTE THE
15 PUBLIC HEALTH AND SAFETY.
16 IF THERE'S BEEN NO EMERGENCY, IF THERE'S BEEN NO
17 STUDY, IF THERE'S BEEN NO VIOLATION OF THE PUBLIC USES LAW,
18 THEN THERE'S NO BASIS FOR SUCH A REGULATION FROM THE
19 PLANNING STANDPOINT.
20 Q IT'S LIKE BUYING THE SPRAY BUT YOU COULDN'T BUY

21 THE SPRAYER. YOU'D HAVE TO GET IN YOUR CAR AND DRIVE

22 SOMEPLACE ELSE?

‘ly 23 A THAT'S PRECISELY RIGHT.

TOLED AN STREET SUITE 319 L & L REPCRTING SERVICE 703-:591.1¢212
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Q NOW, YOU OBVIOUSLY HAVE INVESTIGATED THIS MATTER
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