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VIRGINIA:

IN THE CIRCUIT COURT FAIRFAX COUNTY

GAIL STEPP, INDIVIDUALLY AND
AS TRUSTEE

and
MARIE STEPP
and

RALPH EDWARDS, INDIVIDUALLY

AND FOR THE USE AND BENEFIT OF

BELMONT BAY COMMUNITY
ASSOCIATES

and

PATRICIA EDWARDS
Plaintiffs,

v.

JAMES A. FOSTER, INDIVIDUALLY
AND AS TRUSTEE

7454 Belmont Landing Road

Mason Neck, Virginia 22079

and

MARVIN E. LEAR, INDIVIDUALLY
AND AS TRUSTEE

10905 Haislip Lane

Mason Neck, Virginia 22079

and

CAROL ANN WRIGHT
10904 Belmont Boulevard
Mason Neck, Virginia 22079

and
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In Chancery No. 146295




MICHAEL POLIFKO

(as a beneficiary of the Belmont Park
Estates Trust Agreement)

7417 Old Spring Drive

Lorton, Virginia 22079

and

BELMONT BAY COMMUNITY
ASSOCIATION, INC.

and

WILLIAM B. FOULOIS

(as a beneficiary of the Belmont Park
Estates Trust Agreement)

10910 Belmont Boulevard

Lorton, Virginia 22079

and

THOMAS G. GOELLER

(as a beneficiary of the Belmont Park
Estates Trust Agreement)

10909 Haislip Lane

Mason Neck, Virginia 22079

and

GEORGE E. ARNOLD

NANCY L. ARNOLD

(as a beneficiary of the Belmont Park
Estates Trust Agreement)

10913 Belmont Boulevard

Lorton, Virginia 22079

and

FRITZ VANDENBERG

(as a beneficiary of the Belmont Park
Estates Trust Agreement)

10901 Haislip Lane

Lorton, Virginia 22079

and
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ADDITIONAL BENEFICIARIES OF )
THE BELMONT PARK ESTATES )
TRUST AGREEMENT AS LISTED )
IN EXHIBIT “E" )
)

Defendants. )

AMENDED BILL OF COMPLAINT FOR DECLARATORY
AND OTHER RELIEF

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT OF FAIRFAX
COUNTY:

Your Complainants, by counsel, pursuant to the court’s order requiring additional
parties to be added herein renews its request that the Court issue declaratory, injunctive and
other relief pursuant to Section 8.01-184, et seq. of the Code of Virginia, 1950, as amended,

as well as the common law of the Commonwealth of Virginia and in support of their

Amended Bill of Complaint states as follows:

PARTIES

1. Ralph and Patricia Edwards (the “Edwards”) are owners of certain property

in Belmont Park Estates Subdivision and are beneficiaries of a trust created pursuant to a
Deed which transferred equitable ownership of certain property known as “Parcel A" in
Belmont Park Estates Subdivision to all lot owners in the subdivision, which was recorded
in Deed Book 3790 at page 114 of the land records of Fairfax County (the “Trust”).
2. In May of 1994, Ralph Edwards was elected as an officer of an unincorporated
association called Belmont Bay Community Associates and has not relinquished that

position.
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3. Gail and Marie Stepp (the “Stepps”) are owners of property in Belmont Park
Estates Subdivision located in Fairfax County, Virginia and are also beneficiaries of the
Trust. Gail Stepp is also a trustee under a Deed of Appointment of Substitute Trustee
which was recorded in Deed Book 6698 at page 1914 of the land records of Fairfax County
which is applicable to the Trust.

4. The Stepps and Edwards are and were at all relevant times hereto members
of the unincorporated association called Belmont Bay Community Associates. This action
is filed with the consent and approval of all persons known to be present members of
Belmont Bay Community Associates.

S. James A. Foster and Marvin E. Lear are owners of certain property in
Belmont Park Estates Subdivision and were appointed to serve as trustees under the original
Trust.

6. Carol Ann Wright in an individual and owner of a lot in Belmont Park Estates
Subdivision who holds herself out as a trustee under the Trust.

7. Belmont Bay Community Association, Inc. is a Virginia corporation which was
issued a Certificate of Incorporation by the Virginia State Corporation Commission in July
of 1994.

8. Belmont Park Estates Subdivision consists of 140 lots which are owned by the
persons listed in Exhibit D attached hereto. The members of the subdivision are
beneficiaries of the trust created by the Deed recorded in Deed Book 3790 at page 114. At
the request of the original Defendants and pursuant to the order of this court, all lot owners

of Belmont Park Estates as beneficiaries of the Trust are necessary parties and are notified
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of these proceedings so that they can appear and protect their interest, if they so desire
Attached hereto as Exhibit “E” is an affidavit of last known address for the beneficiaries of
the Trust, which the court has authorized be added by Order of Publication.
FACTS APPLICABLE TO ALL COUNTS
’9 By virtue of a Deed dated February 24, 1973, certain property in Belmont|
Park Estates Subdivision containing 6.8087 acres was transferred to James A. Foster, Marvin

E. Lear and Marshall L. Ware as trustees for the use and benefit of all lot owners in

Belmont Park Estates Subdivision. A true copy of the Deed is attached hereto as Exhibit

“A" and incorporated herein by reference.

10. By virtue of a Deed of Appointment of successor trustee, Gail Stepp was
appointed a trustee in the stead and place of Marshall L. Ware who had resigned as trustee.
A true copy of the appointment of successor trustee recorded in Deed Book 6698 at page
1914 of the land records of Fairfax County is attached hereto as Exhibit “B” and
incorporated herein by reference.

11.  Pursuant to the Deed conveying the property in trust to the trustees for the
use and benefit of all lot owners in Belmont Park Estates Subdivision, the trustees were
appointed until such time of their death, removal from the state, incapacity to act, refusal
to act or resignation.

12.  Pursuant to the terms of the creation of the trust, the trustees had certain
duties and obligations, including the right to deny access to or use or enjoyment of Parcel

A to lot owners who neglect, refuse or fail to pay a uniform charge as determined by the




Page 6
trustees and to apply funds collected from lot owners to pay expenses incurred in the
ownership, maintenance and improvement of the property.

13.  Pursuant to the Deed establishing the trust, the use to which the property was
to be put, was to be governed by a board of not less than five {5) no more than nine (9) lot
owners of the Subdivision which board was to be elected at a meeting called by the trustees
of all lot owners in the subdivision.

14.  After the formation of the Trust, the lot owners of Belmont Bay Community
sought to establish an association for the purpose of governing the use of Parcel A. The
community lot owners forming a part of this association became known as Belmont Bay
Community Associates (“Associates”) and this unassociated entity enacted a set of By-Laws
governing its operation, a copy of which is attached hereto as Exhibit “C.” The sole purpose

of Associates was to govern the use of “Parcel A" and to advise the Trustees regarding the

community’s desire on how it wished to use the park property.

15.  Inlate 1993 and early 1994, certain individuals in the group of homeowners
forming Belmont Bay Community Associates began to investigate the possibility of
incorporating Associates under the provisions of the Virginia Non-Stock Corporation Act.
During the course of this process, Gail Stepp was advised that he would have to be
nominated and elected by the general membership to serve in the position of Trustee.
Being of the opinion that his appointment as Trustee was already in place and could not be
revoked against his will, Mr. Stepp declined to be nominated or to go through the process

of election.
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16.  Upon information and belief, the suggestion that Mr. Stepp needed to be
nominated and elected to the position of Trustee was part of a plan by the remaining
trustees to attempt to exclude Mr. Stepp from functioning in his role and capacity as Trustee
so that certain personal objective of James A. Foster could be advanced without interference
or objection from Mr. Stepp. These objectives included the development and enhancement
of roads in the subdivision and the establishment of a formal homeowner’s association to
govern the subdivision, all of which would be to the primary use and advantage of James A.
Foster and/or his partnerships who own at least 38 lots in the subdivision which he desired
to develop and sell.

17.  Gail Stepp refused to go through the process of nomination and election as
trustee for the sole reason that he was already appointed. None of the conditions for his
removal as Trustee as specified in the Deed of Trust have occurred.

18.  Upon information and belief, James A. Foster and others, have sought to
create the appearance of a resignation by Gail Stepp of his role as trustee so that a
replacement for Mr. Stepp could be appointed, and thereafter continue with attempts to
control the purposes and objectives of the governing bodies which they sought to establish
to govern the subdivision. Gail Stepp was excluded from meetings and discussions
concerning Parcel A and the formation of the new corporation, and lot owners in general
were advised that the sole purpose of the new corporation was to assume the role that
Associates played in the subdivision. In truth, Foster and others had a different agenda in
mind for the new corporation which would expand the role of Associates and to effect

improvements in the subdivision which would primarily benefit their property. The actions




Page 8
of Foster in this regard were done in bad faith and were motivated by his own self-interest
and self-dealing.

19. At various times since Mr. Stepp’s refusal to go through the nomination and
election process, Stepp has attempted to obtain from the other trustees an acknowledgment
that he remains a trustee, but the co-trustees have failed and refused to acknowledge Stepp
as trustee and have in fact taken the position that Carol Ann Wright had been appointed
as a successor to Gail Stepp.

20.  Following the refusal of Gail Stepp to be nominated and elected by the
general membership as trustee, James A. Foster, Marvin E. Lear and Carol Ann Wright
excluded Gail Stepp from the position of Trustee and acted in his place and stead to
delegate certain duties and responsibilities which the Trustees in unity could only exercise,
to the newly formed corporation, Belmont Bay Community Association, Inc.. Thereafter
they directed and/or obtained possession of funds paid by all lot owners of Belmont Bay
Community Associates to the use and benefit of Belmont Bay Communi.ty Association, Inc.

21.  Belmont Bay Community Association, Inc. (“BBCAI") and the acting trustees
have sought to enact by-laws and to expand the role and purpose of Belmont Bay
Community Associates from that which was originally intended by the creator of the Deed
vesting title to Parcel A to all lot owners in Belmont Park Estates Subdivision. This intent
to change the purpose of Associates was not disclosed to lot owners before any vote was
taken to form the corporation. Furthermore, BBCAI has received funds properly belonging
to Associates and has assessed and collected charges under the false and/or mistaken

pretense that it is acting in the place of Associates.



Page 9

COUNT 1
(Declaratory Relief)

22. The allegations of paragraphs 1 through 18 are incorporated herein by
reference.

23. At all times relevant hereto, Gail Stepp has been ready, willing and able to
exercise his duties and responsibilities as trustee but has been unable to do so by virtue of
the actions specified hereinabove.

24.  Pursuant to the Deed conveying the property known as Parcel A to the
trustees as well as the Deed of Appointment of Successor Trustees, the trust powers are
vested in Gail Stepp, Marvin E. Lear and James A. Foster who must jointly unite in the
exercise and power specified in the trust.

25. There is an actual justiciable controversy right for adjudication existing
between the parties as the Plaintiff asserts that Gail Stepp is a duly appointed and proper
Trustee under the Trust Deed and that the power specified in the Trust Deed as being
vested in the trustees cannot be delegated to any other entity. With the exception of the
actual use to which the property is put, all other powers specified in the trust, including the
power to deny access to or use of the enjoyment of the property, to determine the uniform
charge to be assessed against lot owners having an interest in the property and to apply
those funds and pay expenses incurred in the ownership maintenance and improvement of

the property are all powers which only the trustees can exercise in unity.
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WHEREFORE, the Plaintiffs pray that this Court enter a judgment declaring that:

A.  Gail Stepp is a duly appointed Trustee pursuant to the Deed recorded in Deed
‘Book 3790 at page 114, as amended by the Appointment of Substitute Trustee recorded in
Deed Book 6698 at page 1914 of the land records of Fairfax County;

B. That all trustees under the Trust Deed must act in unity in order to exercise
any power provided in the trust;

C. That the powers specified in the Trust instrument recorded in Deed Book
3790 at page 114 be construed and the Trustees directed as to the powers they possess, to
wit: the power to elect or appoint a successor trustee; the power to deny access to or use
enjoyment of the property to such lot owners who neglect, refuse or fail to pay a uniform
charge as determined by the trustees; the power to apply the funds collected from lot owners
to pay expenses incurred in the ownership maintenance and improvement of the property
are all powers which the trustees must exercise and cannot delegate; and

D.  That the Trust be interpreted and aid and direction be given to the Trustees
as to whether only the use of the property is governed by a board of not less than five (5)
nor more than nine (9) lot owners of the subdivision; and whether an election needs to be
held at a meeting called by the trustees of all lot owners in the subdivision; to determine if
Belmont Bay Community Associates continues to have and maintain any power or existence;
and in all respects the identity of the persons who constitute the properly elected Board
from whom the Trustees must take direction concerning the use of the property.

E. That Carol Ann Wright is not a duly appointed Trustee and has no right,

power or authority to hold herself out as such.

10
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F. To declare that Belmont Bay Community Association, Inc. has no powel,
jurisdiction or authority to govern or direct the Trustees concerning the use or operation of

the Trust property, that it be required to pay over and account for all funds collected from

[ =™

Associates and/or while acting in the place or stead of Associates and that it be enjoine

(Y

from holding itself out as the successor to Associates and/or the governing body of th
Subdivision.

G.  To declare that Belmont Bay Community Association, Inc. is a voluntary
organization with no power to levy, collect, assess or charge lot owners who choose not to
join the corporation, and with no jurisdiction over Parcel “A” of the Subdivision, or the
Trustees, and to declare any bylaws, or other acts taken by it to be null and void and of no

effect.

T

H.  To award Plaintiffs their reasonable attorney’s fees incurred in prosecuting thi
action.

L To have such other and further relief as the Court may deem necessary and
appropriate to provide full relief to the parties and to end all matters in controversy betweelL

them.

COUNT II
(Accounting)

26.  The allegations of paragraphs 1 through 22 of the Bill of Complaint ar

— v

incorporated herein by reference.

27.  Pursuant to the Deed appointing them trustees, James A. Foster and Marvin

E. Lear were charged with the duty and responsibility of establishing a uniform charge for
the maintenance of Parcel A to be assessed against all lot owners who wish to enjoy the
|

11



Page 12
benefits of the ownership, maintenance and improvement of the property. Foster and Lear
also were responsible for seeing that the funds collected were applied to pay expenses
incurred in the ownership maintenance and improvement of the property.

28.  During the period 1994 through the present date, monies have been assessed
and/or collected from lot owners by Lear and Foster and/or by persons at their direction.
Upon information and belief, these funds have been used for purposes other than to pay
expenses incurred in the ownership, maintenance and improvement of the Parcel A
property.

29.  Upon information and belief, some or all of these funds have been transferred
from Belmont Bay Community Associates to Belmont Bay Community Association, Inc.
and/or may have been used for purposes other than payment of expenses incurred in the
ownership maintenance and improvement of the property.

30.  The Plaintiffs are beneficiaries of the trust and are lot owners in the property
and have an interest in seeing that the funds collected are properly used for the purposes
intended. Lear and Foster owe a fiduciary duty to the Plaintiffs to account for the funds
collected.

31.  Upon information and belief, Foster, Lear and Belmont Bay Community
Association, Inc. have acted in concert to impede, and hide from owners of lots in the

subdivision, the status of the books, records and accounts of the collections which have been

undertaken.

12
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32.  Foster, Lear and Belmont Bay Community Association, Inc. have a duty and
an obligation to account for the funds which have been collected and the expenses which
have been paid with those funds.

WHEREFORE, you Plaintiffs pray as follows:

A.  For an accounting of all funds collected and expenses paid for or on behalf

of lot owners of Belmont Bay Community during the period 1994 through the present date.

B. That the books and records of such receipts and expenditures be made
available for inspection and copying and that the Defendants be held accountable for any
funds which have been paid for unauthorized purposes and/or which are not properly

accounted for.

COUNT III
(Removal of Trustees)

33.  The allegations of paragraphs 1 through 30 are incorporated herein by
reference.
34. Upon information and belief, James A. Foster and/or partnerships he has an

interest in is the owner of a substantial number of lots in Belmont Park Estates Subdivision.

35.  The trust instrument under which Foster purports to act as Trustee provides
for a uniform assessment against all lots in Belmont Park Estates Subdivision.
36. Notwithstanding the ownership of numerous lots, Foster has failed to pay a

uniform charge or assessment for each lot he owns in the subdivision; has used funds paid

13
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by lot owners for purposes other than the ownership, maintenance and improvement of
Parcel A; has improperly delegated duties and responsibilities he owes as Trustee, to
Belmont Bay Community Association, Inc. and others; has allowed funds to be transferred
to Belmont Bay Community Association, Inc. which are in fact funds belonging to
Associates; all of which actions benefitted him personally because the ultimate aim or
objective was to create an Association which could levy and assess dues which could be used
for the ultimate development of certain roads and other improvements in the subdivision
which were not completed by the original developer, thereby enhancing the market value
of the properties on lots he owns in the subdivision.

37. In all of the above actions, Lear acquiesced and/or participated.

38. The aforesaid actions constitute a breach of the Trustees’ fiduciary duties
and/or negligence in the administration of their duties. Furthermore, given the current
situation with the attempted exclusion of Gail Stepp as Trustee, it would be impossible for
Gail Stepp to act as Trustee and for Foster and Lear to cooperate with Stepp as Trustee,
in the administration of the trust.

WHEREFORE, your Plaintiffs pray as follows:

A.  That Foster and Lear be removed as Trustees and Substitute Trustees be
appointed in their place;

B. That if the court determines that they can remain as trustees, an injunction
be issued preventing them from any future self-dealing with respect to the trust;

C. That such monetary relief as the Court may deem necessary or appropriate

be awarded and assessed against the Trustees for breach of their fiduciary duties taking into

14
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account any loss to or depression in the value of the Trust Estate resulting from any self-
dealing, any profit made by the Defendant through self-dealing, or any property that would
have accrued to the estate if there had been no self-dealing; and

D. The Court grant such other and further relief as the Court may deem

necessary or appropriate.

GAIL STEPP

MARIE STEPP
RALPH EDWARDS
PATRICIA EDWARDS
By Counsel

KASIMER & ITTIG, P.C.

%ﬁ U. keo ;7

Jo$eph H. Kasimer (VSB #15171)

&—vﬁéo L.) @—J»

Stephen J. Annino (VSB #20551)
7653 Leesburg Pike

Falls Church, VA 22043

(703) 893-3914

CERTIFICATE OF SERVICE

I hereby certify that a true copy. c?lf the foregoing was mailed, via first class mail,
postage prepaid this _3+ day of Janua#y /1997 to Edward J. Tolchin, Esquire, Fettmann,
Tolchin & Majors, P.C., 10615 Judicial Drive, Suite 502, Fairfax, Virginia 22030, Matthew
A. Clary, 111, Esquire, Clary & Moore, P.C., 10306 Eaton Place, Suite 240, Fairfax, Virginia
22030 and Katherine M. Fogarty, Esq., Miller, Miller, Kearny &Geschickter, LLP, 10400
Eaton Place, Suite 312, Fairfax, Virginia 22030.

Stephen J.” Annino

s9\stepp\amended.com\bb
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JUN-18-88 14:07  From:HOLLAND * “NIGHT LLP NO.VA. +7036458610 T-137 P.09/11 Job-216

VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
GAIL STEPP, ET AL, )
)
Plaintiffs, )
2 ) In Chancery No. 146295
)
JAMES A. FOSTER, ET 4L, )
)
Defendants. )
DECREE

This cause came t¢ be heard on December 20, 1996, upon the Demurrer of all Defendants,
and was briefed and argued by counsel.

Upon consideraticn whereof, it appearing that, for the reasons stated from the bench, the
Defendant’s Demurrer is well taken as to the present Bill of Complaint because there is a need to join
as necessary parties all the lat owners of the Belmont Park Estates Subdivision, and the Belmont Bay
Community Associates, but that the Bill of Ccmplaint does sufficiently allege a cause of action for
an accounting;

It is, therefore. AD. UDGED and DECREED that Defendant’s Demurrer shall be and hereby
is, SUSTAINED, as to th: Complainant's failure to join necessary parties to Counts | and III, and
is OVERRULED as to Caunt II of the Bill of Complaint.

Accordingly, it is fi ther ADJUDGED and DECREED that the Complainants are given leave
to amend their Bill of Co mplaint for sixty (60) days from the date of entry of this order and it is
further ordered that tae present Defendants respond to the Bill of Complaint within twenty-one (21)
days of receipt of ths Amended Complaint and it is further

ORDERED that the Complainants request and Motion, pursuant to Virginia Code § 8.01-31 53” -

Served

that to the extent there are in excess of ten parties sefed-in the Amended Bill of Complaint, the

16



JUN-18-89 14:08  From:HOLLAND = “NIGKT LLP NO.VA. +7036458610 T-137 P.10/11 Job~2

Page 2 <
gervedinewcess ey des

addod partiesymay be served by Order of Publication, is granted and the Order of Publication
submitted contemporaneonsly herewith approved.

And this causc is continued.

ENTERED this 3 %day of%m?,_ IRty

Michael P. McWeeny
CIRCUIT COURT JUDGE

WE ASK EOR T ﬂ}g?‘o g—%‘f“é“‘% oR 7f£s = B
> > < w= \ =¥ §
I ' (!-fc-l- : & e taa»g%m ST u.JODM 8 @@Vm
;;"‘“ .

¢, -

Richard G./ogfe, lzsquire

Virginia Statg’Bar No. 23649

CLARY &MOORE, P.C.

10306 Eaton Place, Suite 240

Fairfax, Virginia 22030

(703) 359-9400

Counsel for Defendants Foster,
Lear and Wright

/v.) > ﬁ’b\@_}'\‘fb
Edward J. Tolchin, Esquire
Virginia State Bar No.
FETTMANN, TOLCHIN & MAJORS, P.C.
10615 Judicial Drive, Suite 502
Fairfax, Virginia 22330
(703) 385-9500
Counsel for Defendant B:lmont Bay
Community Association, Inc.
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Page 3
SEEN AND OBJECTED TO:

; /
e, (YO
Stephen J. Anaino, Esquirs

Virginia State Bar No. 20351
Joseph H. Kasimer, 1Zsquire
Virginia State Bar No. 15171
KASIMER & ITTIG, P.C.
7653 Leesburg Pike

Falls Church, Virgin.a 22043
(703) 893-3914

Counsel for Plainuf¥s
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VIRGINIA
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
GAIL STEPP, et al. )
Pt %
v. ; In Chancery No. 146295
)
JAMES A. FOSTER, et a.. )
Defendants. §
DECREE

This matter came «n for hearing on April 11, 1997, upon the Motion For Partial Summary
Judgment of Defendants Foster, Lear and Wright, and upon the Cross-Motion For Partial
Summary Judgment of the Plaintiffs, and was briefed and argued by counsel;

And the Court being of the opinion that the Motion For Partial Summary Judgment by
Defendants Foster, L.ear a1d Wright is well taken, and that Plaintiffs’ cross-motion for partial
summary judgment iz not ‘well-taken, in that Plaintiffs’ pleadings, requesting the Court to declare
unanimity of action biy the trustees in any exercise of the powers provided in the Deed of February
24, 1973, recorded at Bock 3790, Page 114, among the land records of Fairfax County, V‘n'giﬁ\ (V(/

55&’ | nay be applied retroachively
are coateamstoma govert.ed by Code of Virginia (1950) §26-5.2(A), whicl%authorize' any power %,4’
vested in three or more trustees to be exercised by a majority of them, and which is applicable to €<
(ad b2cavse TWe £ausT ok rseve 1SAl
the trust created by the afresaid Deedg -Caapitalele rvst whieh at c.sf@“& Itﬁds bz

& 3c4erv~'4 \53 T "‘°J""h.’) A Quel dlges VoT
It is, therefore, ORDERED and DECREED that the said Defendants’ motion for partial € 7_)*"”“ éa

Nrnaa/m

summary judgment shall b2, and hereby is, GRANTED, aad-that-porien-of-the-Plaiatiffs’ ¢laim 4 E: :\2\'-44 5
- o l > a + H
\Jm& for-deelaratery relief wude ~Commr Fof their-Amended-Bill-of Complaint-whick-allageg that the

three trustees under -he afaresaid Dee st jointly unite in the exercise of an

19
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heein znd whic) ( foc 2.declasation that-all ¢ ter-tiat-Pred e ity in
I : et geavided theseiss-shalhberand-hereby fs-tismissed-with prejudice:
and
It is further ORDERED and DECREED that Plaintiff's cross-motion for partial summary
Jjudgment shall be, and hereby is, DENIED; and
This cause is coatinued.

ENTERED this [{  day of April, 1697.

C'%%oun Judge ?

WE ASK FOR THIS:

, F.C.
. =

2z

Matthew (bcgz;él Esquire
Virginia Sta 0. 12041

10306 Eaton Place, Suite 24)
Fairfax, Virginia 22030

(703) 359-9400

Counse} for Defendant:
Foster, Lear and Wright

CL

SEEN AND AGREEL:
FETTMANN, TOLCHIN & MAIORS, P.C.

N

dward J. Tolchin, Esquire
Virginia State Bar No. 32654
10615 Judicial Drive, Suite '02
Fairfax, Virginia 22030
(703) 385.9500
Counsel for Defendants
Belmont Bay Commurity Ausociation, Inc.,
And Defendants Ploifko, George E. and Nancy

2
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

GAIL STEPP, INDIVIDUALLY AND
AS TRUSTEE, ET AL.,

Plaintiffs,
V.

JAMES A. FOSTER, INDIVIDUALLY Chancery No. 146295

AND AS TRUSTEE, ET AL.,

Defendants.

:

UPON CONSIDERATION of the plaintiff’s Motion for Partial Summary Judgment
as to the affirmative defenses of the failure to join necessary parties and failure to effect

service, and it appearing to the court proper to do so for reasons stated from the bench, it

is accordingly

& r+ AN
ORDERED that the plaintiff’s motion for partial summary judgment? is gr:mec/i as to

oz defensesFhat 7he cHerney Z’w ("'Qi"ﬁ 4 m:é:f > Q;_’ £ UA?‘
and denied «s forhesss«e o7 ror €$Soqa+goaﬂAd c??mmmfu%
ENTERED this 7" day of January, 1998. 1+ 1ssue og eCSer v

on a /! bu fF f_/mﬂﬂf- ¢
cornmuu(/-y I4sgoc,afe: rs Stricken «s l'\(ct/lr\i eeq pPrevie ngy

rule.d(—(_/Oon h)’fMC@u/’L /%/ /V’ )/‘
7

Judge, Circuit Court of Fairfax County

I ASK FOR THIS:

SholJ e e
Stephén J. Annino
Kasimer & Ittig, P.C.
7653 Leesburg Pike
Falls Church, Virginia 22043
(703) 893-3914

KASIMER & ITTIG, P.C. * TYySBONS DFFICE PARK * 7653 LEESBURG PIKE
FALLS CHURCH, VA 22043 °* (703) 893-3914
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M s 2l 10306 Eaton Wface, Suite 240
70 /?ﬁ Fairfax, Virginia 22030

Vo Aypearance
Edward J. Tolchin, Esquire
Fettmann, Tolchin & Majors, P.C.
10615 Judicial Drive, Suite 502
Fairfax, Virginia 22030-7501
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

GAIL STEPP, INDIVIDUALLY AND )
AS TRUSTEE, ET /L., )
)
Plaintifts, )
v. )
)

JAMES A. FOSTER, INDIVIDUALLY ) Chancery No. 146295
AND AS TRUSTEE, ET AL., )
)
Defendents. )

ORDER AMENDING BILL OF COMFPLAINT

UPON (CONSIDERATION of the Notice and Motion of the Complainants to Amend
the Addendum clause of Count I and I of the Amended Bill of Complaint to seek a
declaration that Michael Polifko is not a duly appointed Trustee and has no right, power
or authority to hold himself out as such, and it appearing to the Court that counsel for the
parties have consented to the entry of this Order, it is accordingly

ORDERED t1at the motion is GRANTED and the addendum clauses are amended
as stated in the motion.

ENTERED this & day of February, 1998.

Judge, Circuit Court of Fairfax County

I ASK FOR THIS:

Stephen . Annino, lisq.

KASIMER & ITTIG, P.C.
7653 Leesburg Pike

Falls Church, VA 22043
(703) 893-3914

Kasimer & Ittig, P.C. » Tysons Offico Park « 7653 Leesburg Plke
Falls Church. VA 22043 « (703) 893-3914
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Matthew A/lC 'l IH Esq.
CLARY &M RE P.C.
10306 EatonNace, Suite 240
Fairfax, VA 22OSC

Edward J. Tolchin, Esq.

FETTMANN, TOLCHIN & MAJORS, P.C.

10615 Judicial Drive, Suite 502
Fairfax, VA 22030-7501

315\stopp\ord.amd\sfe
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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

»

GAIL STEPP, INDIVIDUALLY AND
AS TRUSTEE, ET AL.,

Plaintiffs,
-vs- In Chancery No. 146295

JAMES A. FOSTER, INDIVIDUALLY
AND AS TRUSTEE, ET AL.,

Defendants.

e 00 e0 00 e¢ o G0 o0 o0 oo o0 oo oo

»

Courtroom No. 5F
Fairfax County Courthouse
Fairfax, Virginia
Monday, February 23, 1998
The above-entitled cause came on for trial before
THE HONORABLE KATHLEEN H. MacKAY, Judge, in and for the
Circuit Court of Fairfax County, Virginia, at 10:09 o’clock

a.m., the proceedings being recorded by stenotype by

GENEVIEVE R. BATA of DSC Reporting, Inc.

(February 23, 1998)
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TESTIMONY OF JEFFREY HIP

¥ x

%F 77

THE COURT: I will take notice of it. But I would

ask you at the break just to put in the record what the

misspellings are, because I don’t think the record should

ever have misspellings in it if we can correct it.

MR. TOLCHIN: Mrs. Arnold here, who is president of

the association, has gone through that recently. And she can

point them out to us.
THE COURT: Okay.

BY MR. ANNINO: (Resuming)

Q. And did you have occasion to look specifically)
with respect to Lot 57, who the record owner was and how|long
e
they had owned the property?
A. Lot 57 was owned by a couple named Burcher. And
they acquired it in 1964 in January.
THE COURT: How do you spell that name, sir?
THE WITNESS: B-u-r-c-h-e-r.
BY MR. ANNINO: (Resuming)
Q. Now, in the course of your examination of the title
to Parcel A, were you able to determine whether any streets

in the subdivision are a part of the parcel?

A. No, they are not. Parcel A is a separate map
number that sits on its own in the tax books and the tax
records.

(February 23, 1998)
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Q. And is Rio Vista Drive or Bay View Drive a part of
Parcel A?

A. No.

Q. And did you also obtain a copy of the County’s tax
map publications for Belmont Park Estates?

A. Yes.

Q. With respect to the streets known as Rio Vista
Drive and Bell View Drive (sic), was there any indication in
the title records of those areas being owned in common by lot
owners in the subdivision?

MR. CLARY: Just to clarify, Bay View Drive, not
Bell View.

THE WITNESS: There is nothing to indicate that
they’re owned by the homeowners, no.

BY MR. ANNINO: (Resuming)

Q. Now, did you also -- can you turn to --

THE COURT: Where do they fall then? Where do they
fall? They’re just like --

THE WITNESS: Well, those two, I believe, have
route numbers on them, do they not?

I can’t see that far away. I’m sorry. But several
of the streets in the subdivision have Fairfax County route
numbers on them, according to the tax record book.

(February 23, 1998)

¥ * ¥

28




FORM CSR - LASER REPORTERS PAPER & MFG CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A. Or one individually.
Q. Right, right.

But in fact, this particular deed --
A. Deed or appointment?

Q. No. 2.

Exhibit No. 2 is in fact signed by not only alll

three trustees but also the successor?

A. Yes.

87

Q. So really that issue doesn’t arise as a conseguence

of this deed, does it?

A. It arose as a consequence in my mind of the second

successor trustee.

MR. ANNINO: Okay. But that, I don’t think, has

been admitted in evidence yet, has it?
MR. ANNINO: No.
BY MR. CLARY: (Resuming)
Q. So really that opinion doesn’t apply to this?

A. Yes. I would agree to that.

Q. And you’re not offering any testimony with respect

to the second trust deed -- this successor deed -- are Yy«
A. No.
Q. Okay. Would it be fair to say that the tax res
are a governmental record of who owns the property?

(February 23, 1998)
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A. Yes.
MR. CLARY: I have nothing further.
CROSS-EXAMINATION

BY MR. TOLCHIN:

Q. Just a few other follow-up questions.

You haven’t been out to the site to actually see
which lots are improved and which are not?

A. No, sir, I have not.
Q. So the coloring on the map that you provided, which
is Exhibit No. 6, I believe --

THE COURT: No. 7.

BY MR. TOLCHIN: (Resuming)

Q. -- may or may not show reality, as far as you know?
A. That would be fair. I couldn’t argue with that.
Q. Just one other question to follow up.

I think you were giving testimony about these
various roads throughout the system. Could you look at the
map on Exhibit 7.

All these roa@s are county roads, is that correct,
based upon what you saw in your title search?

A. Bay View Drive does not have a designation in the
county, the one above Parcel A. It does not have a
designation.

(February 23, 1998)
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TESTIMONY QF MARIE STEPP

Q. And what did you do for them?

A. I recruited officers for the -- I worked with
joint and staff activities for the high-level positions
Washington.

Q. And how long did that last?

151

in

A. I worked there for -- I was with the Department of

the Army all together for 15 years. I had a little break in

service and they merged it. So I was there, I guess, fr
79 through ’87.

Q. When you say "there," you mean the Department
the Army?

A. In the Hoffman Building in Alexandria.

Q. And what did you do after ’87?

A. I went to work for my -- my husband started the

company. And I came to work for them.

om

of

I had a handicapped son at home that enabled me to
do that and be at home also.
Q. And what did you do for the company?
A. I started out just as, I guess you would say, a

jack-of-all-trades and gradually started taking over the
finances of the company and handling all the billing and
invoicing and all that kind of stuff.

Q. And where do you live, Mrs. Stepp?

(February 23, 1998)
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A. I live in Belmont Park Estates in Mason Neck in
Virginia.

Q. And the address there?

A. 10914 Belmont Boulevard.

Q. And what lot number is that; do you know?

A. 74.

Q. And how long have you lived at that property?

A. 40 years.

Q. Describe for the Court the subdivision of Belmont
Park Estates.

A. It’s a subdivision of about 140 lots. Some of them
developed, some of them undeveloped. 1It’s centered around a
six- or almost a seven-acre park. And it fronts on Belmont
Bay.

Q. And when did you -- what area in the subdivision is
owned in common with other lot owners?

A. Parcel A.

Q. And when did you first become advised that that
area had been set aside for lot owners?

A. Well, when we bought our home, there was only two
homes there. And we bought from the original developers,

Mr. Von Herbliss and Mr. Ahalt.
And it was always given to us to understand that we

(February 23, 1998)
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had a share in the park.

The name of the subdivision,

Belmont Park Estates, revolved around the park.

153

Q. And was there a time when you became advised that

there had been a formal transfer to lot owners -- for thl

benefit of lot owners?

A. Yes.

Q. And when was that?

A. That was in 19

Q. And would you describe Parcel A as it existed in

73, I believe.

the mid to late seventies.

A. Well, it was -- there is, as I said, about two

acres of cleared ground.

And you know, it went from being

cut to not being cut, to growing up, to just not maintained

at all times.

Q. What amenities

A. They had at that time a floating dock.

had attempted to build a

Q. And were there

did it have back then?

boat ramp.

any restrictions placed on the

public use of the parcel?

A. Yes. It was designated private for homeowners

guests. And they had No

Trespassing signs posted. And at

one point they had a gate across the --

MR. TOLCHIN:

(F

I object at this point unless we

ebruary 23, 1998)

And they

and

find

33




10

11

12

13

14

15

16

17

18

19

20

21

22

23

154

out who the "they" is. We’re hearing "they" had this and
"they" had that.
THE WITNESS: Well, I mean the association.
THE COURT: She’s answered it. The association.
BY MR. ANNINO: (Resuming)

Q. Would you describe the dock area and the beach area
as it existed back then.

A. Well, the floating dock they put in, I would say it
was about 40 feet long and five feet wide. I am not great at
measurements.

And I think the beach was about, say, a 200-foot
frontage of sandy beach about six feet wide.

Q. And what involvement did the homeowners have in the
maintenance of that property in the earlier years?

A. Well, in the early years everybody -- it was all
volunteer. Everybody went down there and cut the grass or
cleaned up or, you know, did whatever they could just to have
a little place to go down to.

Q. And what were you advised at that time about the
assessments or dues that were payable to the association?

A. Well, at that time, when I guess it was transferred
to the trustees, they came out with the bylaws.

THE COURT: Ma’am, I’m going to ask you now to

(February 23, 1998)
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The explanation was that the tractor was there

175

at

Mr. Goeller’s. They were getting a good deal, and they had

to take the deal while they could.

Q. What involvement did Mr. Foster have in connection

with the roadwork, to your knowledge?

A. To my knowledge, he was very instrumental in it.

Q. Why do you say that?

A. Well, there was one set of minutes that reflected

he came before the board to discuss road improvements to

Belmont Bay.

MR. TOLCHIN: I’m going to object at this point.

If these minutes are in the record already, then

they’re in there. And if they’re not, then she’s testifying

on someting she read outside of -- it’s hearsay.

THE COURT: Do you know that firsthand, ma’am?

THE WITNESS: I know it =-- I can’t say that I Taw

him. But I know it from other people who did.

THE COURT: That’s hearsay. That objection is

sustained.
That’s not meant to be a slam on you, ma’am.
THE WITNESS: I know. I understand.
BY MR. ANNINO: (Resuming)
Q. Did you participate in any discussions with men

(February 23, 1998)
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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

GAIL STEPP, INDIVIDUALLY AND
AS TRUSTEE, ET AlL.,

Plaintiffs,

-vs- In Chancery No. 146295

JAMES A. FOSTER, INDIVIDUALLY
AND AS TRUSTEE, ET AL.,

Defendants.

Courtroom No. 5F
Fairfax County Courthouse
Fairfax, Virginia
Tuesday, February 24, 1998
The above-entitled cause came on for trial before
THE HONORABLE KATHLEEN H. MacKAY, Judge, in and for the
Circuit Court of Fairfax County, Virginia, at 10:02 o’clock

a.m., the proceedings being recorded by stenotype by

GENEVIEVE R. BATA of DSC Reporting, Inc.

(February 24, 1998)
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TESTIMONY OF MARIE STEPP

o . 6
o o e

why only one lot was paid for.

Q. We also talked yesterday about a letter that was

written by Mr. Foster, which is Exhibit No. 77. And I don’t
believe that’s in your witness book. It is a loose exhibit.

Mr. Foster’s letter had a letter attached from you

and your husband written in September of 19937
A. Right.
MR. CLARY: I’m sorry?
MR. TOLCHIN: What exhibit is this?

MR. ANNINO: No. 77.

MR. CLARY: You’re referring to the September 29th,

93, letter?
MR. ANNINO: Yes.
BY MR. ANNINO: (Resuming)
Q. Can you just tell the Court why that letter was

written.

A. It was written after all the work was done on fthe

road and the fact that the community was being included |in

nothing. We were not allowed to make any decisions. They

had all been transferred to the board to make the decisions.

And my husband and I just got very disgusted at the

time. And we resigned from the association.
Q. And what response did you get from that letten?

(February 24, 1998)
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A. I got no response. It was never acknowledged. It

was never replied to. Nothing was done about it.

THE COURT: Is that a letter from her to --
THE WITNESS: Yes.

THE COURT: I thought 77 was a letter from --
MR. ANNINO: It had an attachment.

BY MR. ANNINO: (Resuming)

Q. Notwithstanding that letter, what happened after

the letter concerning your attendance at membership meetings?

A. Well, after we had time to think about it =-- I

don’t know how many months went by -- we decided leaving and
not participating was not solving the problem. So we went

back and started going to the meetings again.

Q. And did the association recognize you as a member

at that time?

A. Yes, they did.
THE COURT: How did they do that, ma’am?

THE WITNESS: I was in the position of treasurer.

I was elected as treasurer.

THE COURT: Oh, that was when you were elected as

treasurer. Okay.

BY MR. ANNINO: (Resuming)
Q. Now, after that September of 1993 letter did you

(February 24, 1998)
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also participate in discussions with Mr. Arnold about the

election of a trustee?

A. Yes. He came to our home.
Q. And would you relate your recollection of that
discussion.

A. He sat down with us at the table, and he told Gail

that he had nominated him for this position, that he had
developed a set of criteria that would fit him perfectly.
assured him he would be elected by the majority, and he
wanted him to accept the nomination.

Q. And what was your husband’s response?

A. His response was that he did not need to be
nominated and elected by the association, that he was a
trustee already.

THE COURT: What was the time frame for this,

ma’am?

He

THE WITNESS: It was -- I cannot give you the |exact

time frame.

THE COURT: Just the year.

THE WITNESS: It was in that -- I would have to say

it could be ’93 or ’94.
BY MR. ANNINO: (Resuming)
Q. Now, with respect to the expenditures of the

(February 24, 1998)
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park, would you agree with me that that is an expense that
would be normally connected with the park?

A. If I'm to interpret the bylaws, I would say no.

Q. Okay. And at any time -- sorry.

As you review these minutes from 1974 to 1976,
actually you find many, many references to work being done on
the access road to the park -- Rio Vista Drive -- don’t you?

A. I didn’t particularly study it. But I’1ll take your
word for it.

Q. Let me just direct your -- let me just direct your
attention to one in particular. And that would be September
28, 1975.

And unfortunately, these Xerox copies are virtually
illegible, unless you can read yours, Your Honor.

THE COURT: I’m not even sure I have the right one.

I do have that one. It is not readable.

MR. CLARY: Okay. May I borrow that for just a
minute? Because the mimeograph copy is actually more legible
than the Xeroxes.

THE COURT: I’'m sure it is.

BY MR. CLARY: (Resuming)

Q. And this says "The storm did much" -- I'm sorry.
This is Belmont Bay Community Association minutes of meeting,

(February 24, 1998)
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September 28th, 1975.

"The storm did not much damage to the road and

area. The ditches are overgrown and overflowed down and

washed out much of the road. There was much discussion

69

park

regarding the park area and the association as to whether to

keep it or sell it or give it to Fairfax County for a park.

The burden of taxes and dues are being taken care of by only

so many of the families who live here.

"Peter Wright is going to draft a letter for the

association to all property owners to let them know what

monies are due for each -- for each for the taxes and

insurance.

"Mr. Payne made a motion that he contact

Sammy Hopkins to fix the road and ditches. Peter Wright

seconded the motion.

The motion passed. Mr. Payne will

a bid from Mr. Hopkins.

the

get

"A motion was made by Mr. Payne to have someone cut

some of the trees in the park area and to pay them $60 a

month between now and

May to do the job. Motion not

seconded. Some families wanted to cut trees for firewood.

"Mr. Foster made a motion that the beautification

committee go down to the park and tag what trees that they

wanted to be kept before the cutting started. Gene Lear
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seconded motion. Motion carried."

Now, this would in fact reflect that clearly as of
September 28th, 1975, while you were living in the community,
that there was great concern with the road that accessed the
park. And in fact, subsequent to that, the minutes in fact
reveal that Mr. Hopkins was hired and that the association
paid funds for him to grade that road.

Isn’t that correct?

A. That’s what you’re reading to me, yes.

Q. Are you saying that you did not -- you are not
aware of that?

A. No. What I’m saying is that the trustee’s deed
makes the park the first responsibility.

You also mention things that had to be done to the
park. And the first order of business should have been to
take care of the park before the road.

Q. Just so I understand, you’re saying that the
trustee’s deed imposes an obligation on the association?

A. All funds are to be used for Parcel A. The road
was not part of Parcel A. And if Parcel A even at that time
needed things done to it, that had the priority.

Q. And the funds that you’re talking about though that
are referred to in the trust deed -- or deed actually -- is

(February 24, 1998)
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funds that were assessed and collected by the trustees,
wasn’t it?

A. The trustees never assessed and collected any
funds.

Q. Well, you’re right.

71

And in fact, the monies that we’re talking about

are dues of the association, aren’t they?
A, Yes, they are.
Q. And you’ve agreed with me earlier that the
association was simply a voluntary association?
A. Yes.
Q. And the trust deed in fact provides absolutely
control by the trustees ovér the association, does it?
MR. ANNINO: Objection. That’s parol evidence
The document speaks for itself.
THE COURT: He’s just -- she -- you’re not ask
her to make a legal opinion?
MR. CLARY: I’m asking her her understanding.
THE COURT: He'’s just trying to determine her
recollection of the history as it went forward. I am go
to ask her to answer the question.
Ma’am, you don’t have to -- just do the best y
can on it. You’re not a lawyer. And what you say is rno
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going to bind me to any particular conclusion. So you can
answer the question.
THE WITNESS: 1I’11 have to ask you to repeat it

please.

BY MR. CLARY: (Resuming)

Q. The trust deed in fact doesn’t provide the trustees
any power whatsoever over the association, does it?

A. I would say that they have the power to assure that
the association is governing properly. The association is
put in place to do that governing of Parcel A. And if they
are not governing properly, I think the trustees have a duty.

Q. Is it not your recollection that the trust deed
provides that the trustees shall be governed by the
association with respect to all matters pertaining to -- all
matters pertaining to the use of the park and everything
connected with it?

A. Parcel A.

MR. ANNINO: Objection. That’s a mischaracteriza-
tion of the trustee’s deed. It assumes facts not in
evidence.

THE COURT: I think -- I don’t know that Mrs. Stepp
can answer that.

MR. CLARY: Yes, ma’am. I’ll move on.
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BY MR. CLARY: (Resuming)
Q. During the 1974-76 time frame while you lived fin
the community, did you ever voice -- you or your husband|ever
go to any of these association meetings and say "I object.
You shouldn’t be using the dues of the association for the
lots on Rio Vista Drive or for grading Rio Vista Drive or for
putting the sign out front"?
A. All decisions from ’92 practically through have
been made by the board. We had no chance for very much lnput
at all.

And from ‘93 until we took our tenure in 94, ve
got no copies of board meetings. There were very few
community general meetings. So we really didn’t know for a
long time what was even going on.

Q. I am sorry, ma’am. I am addressing the time frame
1974 to 1976, while you lived thére.

A, You said ‘94 and ’96.

Q. My mistake.

From 1974 to 1976, did you or your husband ever go
to any of these general association meetings and voice your
objection and say it’s wrong for the association to spend its
money to put a lock at the top of Rio Vista Drive or to ﬁay
Sammy Hopkins to grade the road or to put the sign out front?

(February 24, 1998)
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74

Well, as we previously stated, I am not recorded as

being at any of these meetings. And if my husband made any

objections, I don’t know about that.

QQ
having =--

A.

would not

Q.

Would it be fair to say that you don’t recall ever
either you or your husband ever having done that?
No.

THE COURT: Yes, it would be fair? Oor, no, it

be fair?

THE WITNESS: Yes, it would be fair.

MR. CLARY: Thank you, Your Honor.

BY MR. CLARY: (Resuming)

Mrs. Stepp, during this period 1974 through 1976,

the association directed its attention actually to a number

of things
A.
Q.

that they
A.
Q.

correct?
A.
Q.

A,

outside the boundaries of Parcel A, didn’t it?
Yes.

For instance, we’ve already talked about the fact
graded the access road, Rio Vista Drive, correct?
Correct.

And they built the entrance way and sign out front,

I testified that the sign was already in existence.
They repaired it?
Right.

(February 24, 1998)
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Q. They spent money on it?
A. Right.
Q. They removed trash and abandoned appliances in the

ditch on the wooded side of the road to the park, correct?

A. Yes.
Q. They built a gate at the top of the hill on

Rio Vista Drive where the access road was, didn’t they?

A. Yes.

Q. And in fact, it wasn’t just one gate. They had
refurbish that gate on another occasion, didn’t they?

A. Right.

Q. And they put a lock on it?

A. Yes.

Q. And the combination was disseminated among the
membership?

A. Right.

Q. And in addition, various members of the associat

acted as a representative of the community to Fairfax Coun
in an effort to get the rest of the roads paved, didn’t th
A, Yes.
Q. And you did other -- the association had bake sa
to raise money?
A. One, that I remember.
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to

ion
ty

ey?

les

47




10

11

12

13

14

15

16

17

18

19

20

21

22

23

76

Q. And we’re still in this time period, ‘74 to ’76.
And the association disseminated information about
events of civic interest in the Mason Neck area, didn’t it?

A. I don’t recall that.

Q. You remember about the gas line?

A. I just glanced at that.

Q. Do you remember that in fact the association
disseminated information about the gas line in the Mason Neck
area?

A. Yes.

Q. And in fact, the association lobbied to get a
street light installed at the intersection of Haislip Lane

and Rio Vista Drive, didn’t they?

A. During that time frame?

Q. Yes.

A. I don’t remember it then. I remember it recently.
Q. Okay. And was that an inappropriate function of

the association?
A. But that was no expense to the association.
Q. I understand.
But the general -- but just that focus, taking that
as a part of the association’s business and devoting efforts
of those members, don’t you agree that that was an appropri-
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ate function of the association?

A. Yes.

Q. Okay. And during the 1974-1976 time frame, neij
you nor your husband ever went to these various meetings
said, "You shouldn’t be doing any of those things," did y

A. What was the time frame?

Q. 74 to ’76.

A. My husband wasn’t here then.

Q. He was when the bylaws were adopted, correct?

A. Right.

Q. And you were here then?

A. I was here from 74 to ’76.

Q. Mrs. Stepp, your husband has been the president
the association; is that correct?

A. Yes.

Q. Okay. And I believe you said you didn’t recall
fact that he was the first president of the association?

A. Correct.

Q. But you do recall that he at some later point i
time was the president?

A. Right.

. ther

and

rou?

of

the

n

MR. CLARY: May I ask the clerk to mark this as the

next defendants’ exhibit in order.
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occurred in 1994 or earlier?

A. I’'m not sure what date.
Q. I may have been mistaken. I thought you said 1992.
But I wanted to make sure today that -- whatever date it is,

I just wanted to understand when it is that you think that
began.

A. It was -- it would be more to ’94. It was after
the roadwork was completed.

Q. Actually, I guess the best way of ascertaining that
would actually be to see the listing agreement, wouldn’t it?

A. Yes.

Q. So that if the listing agreement were in fact not
signed until 1994, then in fact the Hurvitz-Foster Joint
Venture would not have been marketing lots until sometime
after that listing agreement in 19947

A. Right.

Q. Okay. And you’re not aware of any effort to market
through Long & Foster these lots prior to that date?

A. No, not that I am aware of.

Q. All right. You indicated yesterday that there had
been no dissemination of information to the members of the
community regarding any work that was intended or thought
about on the access road -- Rio Vista Drive =-- going down to

(February 24, 1998)
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the park prior to its commencement sometime in the summer

1993; is that correct?

MR. ANNINO: Objection.

I think that mischaracterizes the testimony. I
believe she testified to approval.

MR. CLARY: I don’t want to mischaracterize.

I see. So I’ll withdraw the question.

BY MR. CLARY: (Resuming)

Q. Am I to understand that yesterday when you
testified you were attempting to make a distinction about
approval versus the fact that you knew what was going on?

A. I’'m not following you.

Q. Isn’t it a fact that --

of

THE COURT: I think the way you said it the first

time was more helpful to her.

I’11 overrule on the objection.

He is just trying to understand from you what yq
recollection was again with regard to improvements on Rio
Vista.

Would you ask the question again please.

MR. CLARY: Yes, ma’am, if I can remember it.

BY MR. CLARY: (Resuming)

Q. Was your testimony yesterday that there was no
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dissemination of information to the community about work that
was going to be done to try and clear the access road --

Rio Vista Drive -- before it was actually done in the summer
of 19937?

A. That’s right. We did not know anything about it.

Q. Okay. I would like to ask you, if you would, to
use the record book there for a minute and turn to the
March 12th, 1992, general membership meeting.

A. I don’t see -- you’re saying March of /92?2

Q. March 12th, 1992, ma’am.

A. I have November and -- I have November. I don’t
see any March.

MR. CLARY: Can I help her find that?
THE COURT: Yes. Go ahead.
BY MR. CLARY: (Resuming)

Q. Do you find that now, ma’am?

A. Yes.

Q. And your husband attended this meeting, didn’t he?

A. Yes.

Q. And at this meeting Mr. Polifko and Mr. Vandenberg
were elected to co-chair the BBCA park and community planning
committee -- this is on the second page, ma’am -- and Ralph
Edwards and Darrell Michels were recommended to assist with

(February 24, 1998)
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community planning and maintenance; do you recall that?

A. No, I don’t.

Q. Your husband didn’t tell you about that?

A. I don’t remember.

Q. And did your husband tell you anything about wh
they discussed at that meeting their plans were?

A. No.

Q. Okay. If you would turn for just a minute to t
next page after that, which I believe is one or two pages
is the treasurer’s report for --

THE COURT: Where is that on that page?

Oh, it’s 2.

MR. CLARY: It is the second page, ma’am. It’s
ninth paragraph beginning with the words "Mike Polifko."

THE COURT: Do you see that, ma’am?

THE WITNESS: Yes, I do.

BY MR. CLARY: (Resuming)

Q. And, ma’am, if you would continue turning, ther
in fact a March 12th, 1992, treasurer’s report that is pa
of these minutes as well, isn’t there? Do you find that?

A. Yes.

at

he

the

Q. Okay. And the expenditures reported to the general

membership at this meeting in March of 1992 included repa
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ing and repainting the sign at Belmont Bay Estates.

A. Okay. I’m sorry. I was just looking at where it
says the treasurer’s report.

Q. Oh, I’'m sorry. You haven’t found that page?

THE COURT: I haven’t either. This is the most
confusing thing.

Is that attached to the March 12th minutes?

MR. CLARY: It should be, Your Honor.

THE COURT: It doesn’t appear to be.

Okay. It goes the other way.

BY MR. CLARY: (Resuming)

Q. This treasurer’s report for the membership meeting
on March 12th does in fact include expenses for repairing and
repainting the sign up front and maintaining the signs at the
Rio Vista road gate, correct?

A. Yes.

Q. Indicating that there is a gate at the top of
Rio Vista Drive, the access road to the park, correct?

A. Yes.

Q. Were these signs the signs that said Private
Property or something to that effect?

A. I haven’t been around there in a long time. So I
couldn’t tell you what they say or what kind of signs they

(February 24, 1998)
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