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Vida Sami 1
6214 Frontier Drive b Ré{d:g;%%rrngURT

Springfield, VA 22100
Plaintiff,
V.

Dr. Elisabeth Anton
Fairfax Hospital

3300 Gallows Road .
Falls Church, VA 22042

Dr. Miles Varn

Fairfax Hospital

c/o Emergency Physicians of No. VA
3300 Gallows Road

Falls Church, VA 22042

Dr. Druckenbrod

Fairfax Hospital

c/o Emergency Physicians of No. VA
3300 Gallows Road

Falls Church, VA 22042

and

Dr. Julia Orenstein

Fairfax Hospital

c/o Emergency Physicians of No. VA
3300 Gallows Road

Falls Church, VA 22042

Defendants.

Plaintiff Vida Sami ("Sami"), by and through counsel, moves for judgment against
Defendants Dr. Elisabeth Anton, Dr. Miles Varn, Dr. Druckenbrod and Dr. Julia Orenstein on
grounds and in the amounts set forth below:

1. Dr. Anton, Dr. Varn, Dr. Druckenbrod and Dr. Orenstein are emergency room
physicians providing services at Fairfax Hospital which is a health care facility located at 3300

Gallows Road, Falls Church, Virginia 22042.
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2. ¢ Defendant Dr. Elisabeth Anton is an employee of, or in the alternative, an
independent cdntractor hired by Fairfax Hospital, to perform medical services and care to
patients therein.

3. De.fendant Dr. Miles Varn is an employee of, or in the alternative, an
independent contractor hired by Fairfax Hospital, to perform medical services and care to
patients therein.

4. Defendant Dr. Druckenbrod is an employee off or in the alternative, an
independent contractor hired by Fairfax Hospital, to perform medical services and care to
patients therein.

5. Defendant Dr. Julia Orenstein is an employee of, or in the alternative, an
independent . contractor hired by Fairfax Hospital, to perform medical services and care to
patients therein.

6. On January 26, 1994, Plaintiff Sami, then four months pregnant, went to
Fairfax Hospital complaining of vaginal bleeding, backaches and flank pain. Treating
physicians at Fairfax Hospital, Dr. Miles Varn and Dr. Elisabeth Anton, negligently and
carelessly, failed to perform a sonogram or check the fetus to see if it was alive, but instead
advised Sami that she had had a miscarriage. Hospital staff then advised Sami that they were
going to "clean her up."

7. The next day, Plaintiff Sami called Fairfax Hospital complaining of pain. She
told the hospital staff,.she believed she still had the fetus. She was advised that the fetus was
removed during the operation of the previous day.

8. On or about February 7, 1994, Sami returned to Fairfax Hospital complaining
of pain believing that she had not expelled the fetus. Defendant, Dr. Elisabeth Anton, along

with members of Fairfax Hospital staff, negligently diagnosed her condition as an infection and




prescribed dfugs for her. Defendant Dr. Anton and hospital staff did not perform a sonogram
or any other diagnostic tests to determine if in fact plaintiff Sami had expelled the fetus.

9. On or about April 23, 1994, Sami returned to Fairfax Hospital still complaining
of the same symptoms, and she was examined by Dr. Julia Orenstein. Still nothing was done
to fully investigate or cure.Sami’s condition, as again no sonogram or other diagnostics were
performed to determine if Sami had expelled the fetus. .

10. On or about June 14, 1994, Sami was in extreme pain, comblained of
contractions and needed to call an ambulance to reach Fairfax Hospital. Upon her arrival,
Fairfax Hospital personnel, negligently, carelessly and recklessly treated her with contempt.
They accused her of acting, of not having any pain. Although Fairfax Hospital and Dr.
Druckenbrod, the attending physician, negligently and recklessly performed no sonogram or
test to determine whether she was pregnant, they told Sami she was not carrying a fetus.

11.  Onorabout June 22, 1994, Sami visited Dr. Roberts at Arlington Hospital. Dr.
Roberts believed there was some object or growth in her stomach, but based upon the Fairfax
Hospital report, did not believe that Sami was pregnant. Sami underwent immediate surgery
and Dr. Roberts found a dead fetus in her uterus, which had been there for five months. Dr.
Roberts told her that she was the luckiest woman alive because the existence of the dead
fetus in her uterus nearly killed her.

12.  As aresult of Dr. Roberts’ efforts to save her life, Dr. Roberts had to remove
Sami’s fallppian tube on the right side of her body, and Sami suffered severe mental anguish
upon learning that she was carrying a dead fetus for five months.

COUNT ONE: Dr. Elisabeth Anton’s Negligence
13.  Vida Samireasserts and realleges allegations one (1) through twelve {12) of the

Complaint.




14. / Defendant Dr. Elisabeth Anton had a duty to exercise reasonable ::are and due
diligence in treating as meritorious Plaintiff Sami’s claims that she was still carrying a fetus,
and in perfofming all diagnostic tests and a sonogram on January 26, 1994 and February 7,
1994 to determine the source of Sami’s pain and suffering.

16. Defendant Dr. Elisabeth Anton breached her duty to Plaintiff Sami by not
performing tﬁe sonogram and diagnostic tests and by not ekercising due diligence in
discovering the dead fetus in Plaintiff's uterus after Plaintiff's numerous complaints.

16. As a direct and proximate result of Defendant Dr. Anton’s breach, in concert
with the negligence of the other physicians named herein, Sami suffered damages of medical
expenses, permanent injuries, lost wages, pain and suffering, impaired chance of pregnancy,
men{al anguish, and near death..

WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Elisabeth
Anton jointly and severally liable for Plaintiff's injury in the amount of $750,000.00
compensatory and $350,000.00 punitive damages.

COUNT TWO: Dr. Elisabeth Anton’s Infliction of Emotional Distress

17. Vida Samireasserts and realleges allegations one (1) through sixteen {16) of the
Complaint.

18. Theaforesaid negligence, carelessnessand recklessness of Defendant Dr. Anton
is extreme and shocks the conscious in that it caused Plaintiff Sami to carry a dead fetus for
five months, and ultimately impaired her child bearing ability.

19. Each of the aforesaid acts were done maliciously, recklessly, or intentionally.

20. Asadirect and proximate result of Defendant Dr. Anton’s infliction of emotional
distress upon Plaintiff Sami, in concert with the tortious conduct of the other physicians

named herein, Sami suffered severe trauma, fear, pain, injury, distress and anxiety.
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WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Elisabeth
Anton jointly and severally liable for Plaintiff’s injury in the amount of $750,000.00
.compensatory and $350,000.00 punitive damages.

COUNT THREE: Dr. Miles Varn's Negligence

21.  Vida Sami reasserts and realleges allegation one (1) through twenty (20) of the
Complaint.

22. Defendant Dr. Miles Varn had a duty to exercise reasonable care and due
diligence in treating as mer';torious Plaintiff Sami’s claims that she was still carrying a fetus,
and in performing all diagnostic tests and a sonogram on January 26, 1994 to determine the
source of Sami’s pain and suffering.

23. Defendant Dr. Miles Varn breached his duty to Plaintiff Sami by not performing
the sonogram and diagnostic tests and by not exercising due diligence in discovering the dead
.fetus in Plaintiff's uterus after Plaintiff’s numerous complaints.

24. As a direct and proximate result of Defendant Dr. Miles Varn’s breach, in
concert with the negligence of the other physicians named herein, Sami suffered damages of
medical expenses, permanent injuries, lost wages, pain and suffering, impaired chance of
pregnancy, mental anguish, and near death.

WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Miles Varn
jointly and severally liable for Plaintiff’s injury in the amount of $750,000.00 compensatory
and $350,000.00 punitive damages.

COUNT FOUR: Dr. Miles Varn’s Infliction of Emotional Distress
25. Vida Sami reasserts and realleges allegations one (1) tr!rough twenty_-four (24)

of the Complaint.




26. ; The aforesaid negligence, carelessness and recklessness of Defendant Dr. Varn
is extreme and shocks the conscious in that it caused Plaintiff Sami to carry a dead fetus for
five months, and ultimately impaired her child bearing ability.

27. Each of the aforesaid acts were done maliciously, recklessly, or intentionally.

28.  Asadirect and proximate result of Defendant Dr. Anton’s infliction of emotional
distress upon Plaintiff Sami, in concert with the tortious conduct of the other physicians
named herein, Sami suffered severe trauma, fear, pain, injury, distress and anxiety.

WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Miles Varn
jointly and severally liable for Plaintiff’s injury in the amount of $750,000.00 compensatory
and $350,000.00 punitive damages.

COUNT FIVE: Dr. Druckenbrod’s Negligence

29. Vida Sami reasserts and realleges allegation one (1) through twenty-eight {28)
of the Complaint.

30. Defendant Dr. Druckenbrod had a duty to exercise reasonable care and due
diligence in treating as meritorious Plaintiff Sami’s claims that she was still carrying a fetus,
and in performing all diagnostic tests and a sonogram on June 14, 1994 to determine the
source of Sami's pain and suffering.

31. Defendant Dr. Druckenbrod breached his duty to Plaintiff Sami by not
performing the sonogram and diagnostic tests and by not exercisingA due diligence in
discovering the dead fetus in Plaintiff’s uterus after Plaintiff’s numerous complaints.

32, As é direct and proximate result of Defendant Dr. Druck.enbrod’s breach, in
concert with' the negligence of the other physicians named herein, Sami suffered damages of
medical expenses, permanent injuries, lost wages, pain and suffering, impaired chance of

pregnancy, mental anguish, and near death.




WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Druckenbrod
jointly and severally liable for Plaintiff's injury in the amount of $750,000.00 compensatory
and $350,000.00 punitive damages.

COUNT' SIX: Dr. Druckenbrod’s Infliction of Emotional Distress

33.  Vida Samireasserts and realleges allegations one (1) through thirty-two (32) of
the Complaint.

34. The aforesaid negligence, carelessness and recklessness of Defendant Dr.
Druckenbrod is extreme and shocks the conscious in that it caused Plaintiff Sami to carry a
dead fetus for five months, and ultimately impaired her child bearing ability.

35.  Each of the aforesaid acts were done maliciously, recklessly, or intentionally.

36. As a direct and proximate result of Defendant Dr. Druckenbrod's infliction of.
emotional distress upon Plaintiff Sami, in concert with the tortious condu.ct of the other
physicians named hereih, Sami suffered severe trauma, fear, pain, injury, distress, and
anxiety.

WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Druckenbrod
jointly and severally liable for Plaintiff’s injury in the amount of $750,000.00 compensatory
and $350,000.00 punitive damages.

COUNT SEVEN: Dr. Julia Orenstein’s Negligence

37. Vida Sami reasserts and realleges allegation one (1) through thirty-six (36) of
the Complaint, |

38. Defendant Dr. Julia Orenstein had a duty to exercise reasonable care and due
diligence in treating as meritorious Plaintiff Sami’s claims that she was still carrying a fetus,
and in performing all diagnostic tests and a sonogram on April 23, 1994 to determine the

source of Sami’s pain and suffering..




39. / Defendant Dr. Julia Orenstein breached her duty to Plaintiff Sami by not
performing the sonogram and diagnostic tests and by not exercising due diligence in
discovering the dead fetus in Plaintiff's uterus after Plaintiff’s numerous complaints.

40, As a direct and proximate result of Defendant ﬁr. Julia Orenstein’s breach, in
concert with the negligence of the other physicians named herein, Sami suffered damages of
medical expenses, permanent injuries, lost wages, pain and suffering, impaired chance of
pregnancy, mental anguish, and near death.

WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Julia
Orenstein jointly and severally liable for Plaintiff’s injury in the amount of $750,000.00
compensatory and $350,000.00 punitive damages.

COUNT EIGHT: Dr. Julia Orenstein’s Infliction of Emotional Distress

41. Vida Sami reasserts and realleges allegations one (1) through forty (40) of the
Complaint.

42. The aforesaid negligence, carelessness and recklessness of Defendant Dr.
Orenstein is extreme and shocks the conscious in that it caused Plaintiff Sami to carry a dead
fetus for five months, and ultimately impaired her child bearing ability.

43. Each of the aforesaid acts were done maliciously, recklessly, or intentionally.

44, As a direct and proximate result of Defendant Dr. Orenstein’s infliction of
emotional distress upon Plaintiff Sami, in concert with the tortious conduct of th'e other
physicians named herein, Sami suffered severe trauma, fear, pain, injury, distress and
anxiety.

WHEREFORE, Plaintiff Vida Sami moves this Court to find Defendant Dr. Julia
Orenstein jointly and severally liable for Plaintiff's injury in the amount of $750,000.00

compensatory and $350,000.00 punitive damages.
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Jury Demand

Plaintiff, Vida Sami, hereby demands a trial by a jury.

Respectfully Submitted
by Counsel,
Vida Sami

el

Richard Murray, Esqu

V.S.B. No.: 24409

Raighne C. Delaney, Esquwe

V.S.B. No.: 38787

POMPAN MURRAY & RUFFNER, P.L.C.
601 King Street

Suite 400

Alexandria, VA 22314

(703) 739-1340

Attorneys for Plaintiff
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ORDER

This case came before the Court onthe _7& _ day of Jucy
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it is ORDERED as follows:
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SULTT TS

VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

VIDA SAMI,

Plaintiff, : 3//////
vs. . : At Law No. 17103

Congolidated with -
FAIRFAX HOSPITAL, et al., : At Law No. 171034//

Defendants.
.
Fairfax, Virginia
Tueéday, July 13, 1999
The trial commenced at 10 a.m.
BEFORE:

THE HONORABLE M. LANGHORNE KEITH and jury.
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APPEARANCES:

RICHARD MURRAY, ESQ., and RAIGHNE C. DELANEY,
ESQ., Pompan, Murray & Ruffner, P.L.C., 601
King Street, Suite 400, Alexandria, Virginia
22314, counsel for the plaintiff.

BRIAN H. RHATIGAN, III,

ESQ., Carr, Goodson, Lee

& Warner, 1301 K Street, N.W., Suite 400, East
Tower, Washington, D.C. 20005-3300, counsel
for the Defendants Miles Varn, M.D., and

Julian Orenstein, M.D.

WILLIAM L. CAREY, ESQ.,

and BRIAN R. SANDERSON,

ESQ., McCandlish & Lillard, P.C., 11350 Random

Hills Road, Suite 500,

Fairfax, Virginia

22030-7429, counsel for the Defendant Fairfax

Hospital.
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PROCEEDINGS

(The court reporter was sworn.)

THE COURT: This is Sami against Fairfax
Hospital and Varn and Orenstein; is that correct?

MR. RHATIGAN: Yes, sir.

MR. CAREY: Yes, Your Honor. That is correct.

THE COURT: Are there any pretrial matters?

MR. CAREY: Your Honor, we have two preliminary
motions: one from Mr. Murray and one from myself.

MR. RHATIGAN: I have one administrative
matter, Your Honor, once you are done with that.

THE COURT: This was set at status for three
days, and now it says four days.

MR. CAREY: Your Honor, I think we are going to
be able to finish it in three days.

Do you agree with that?

MR. MURRAY: Yes.

THE COURT: All right. Who’'s got the first
motion?

MR. MURRAY: Your Honor, we have the first

motion in limine. TIt’s basically that the hospital has

designated two expert witnesses. If you look at the

14
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qualifications of what they’re supposed to testify to,
causation and opinions with regard to what happened,
what their testimoﬁy is, their designation is exactly
the same for both witnesses. Our position is it’s
cumulative and doesn’t add anything to it. 1It’s
prejudicial too.

THE COURT: Why are you having two experts
saying the same thing?

MR. CAREY: Your Honor, they aren’t going to
say exactly the same thing. The dgsignation is a broad,
generic designation designed to cover every aspect of
the medical care in this case. fhese are very distinct
experts. One is coming up from Richmond who has many
years of experience as an OB-GYN. The other one is ‘a
local expert who is closer to a residency program and in
fact is familiar with the residency program at Fairfax
Hospital. She is going to talk abou£ issues having to
do with the residency program and the like. They,wili
offer distinct testimony, Your Honor.

THE COURT: All right. On that representation,
I will deny the motion in limine. 1If they start

repeating themselves, I‘m not going to be loathe to leap

15
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in and say let’s move on.

MR. CAREY: I understand, Your Honor.

The motion I have, we are in a curious
situation. I want to bring it up preliminarily in oxrder
to avoid perhaps a lot of objections and talk during
trial. We have three visits to -- actually, a total of
five visits to the Fairfax Emergency Room in the period
January of 1994 through June of 1994. Two of them were
simply for lab testing. Three were emergency room
visits. The expert that’s going tq testify on behalf of
the plaintiff has identified with respect to Fairfax
Hospital a breach of the standard of care that occurred
in January, on the January visit, 1994, with respect to
the performance of a pelvic examination, which he claims
was an inadequate pelvic examination.

As far as the hospital is concerned, that is
the case in a nutshell. I.was very careful in his
deposition to inquire as to every other éspect of -the
breach of the standard of care. That’s the breach of
the standard of care, the failure to pick up a pelvic
mass on pelvic examination and to follow up with a

sonogram. That’s it. Nothing with respect to nurses.
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Nothing with respect to technicians.

The allegations iﬁ,the pleading also in
plaintiff’é testimony go far beyond that, particularly
with respect to the June 1994 visit. The people who
performed the pelvic examination in June are not
defendants in this case, Your Honor. They simply are
not defendants. It would be confusing, prejudicial to
have all of that brought into this case when we are
dealing simply with the January -- I understand the
medical records are not going to come into the case.
But with respecﬁ to the testimony that’s going to be
offered, I would ask that we have some kind of
understanding that we are going to limit ourselves to
the issue in the case which is the performance of the
pelvic examination in January 1994 as far as the
hospital is concerned.

Most pafticularly, Your Honor, the plaintiff at
her deposition went on at someflength concerning her
impression that she was treated with disrespect at the
hospital, statements by nurses, the way she was treated,
all kinds of things. I don’t think that’s proper in

this case. It’s not an issue in the case. It doesn’t
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have to do with the issue in the case which is was the
pelvic examination performed properly.

THE COURT: All right.

MR. MURRAY: Your Honor, that’s jusf not so.
The issue in the case inv§lves -- as far as the hospital
is concerned, it does involve whether or not a pelvic
exam was done properly in January, but it also involves
whether or not a sonogram was performed.

Dr. Roberts, who was our expert witness, has
testified to all types of incidents that occurred during
her stay. They’ve had an opportunity to take his
deposition. The testimony was during the deposition.
There has been no specific -- he shouldn’t be limited in
any way, and I think just the evidence should be able to
be presented by Dr. Roberts.

In addition to that, Your Honor, we have an
instruc£ion which we are going to offer at some point on
the theory of apparent guthority, and that is because of
the interaction here in this case between the emergency
room and with the hospital, the OB-GYN residents and
lack of contact, if you will, with the attending OB-GYN

physician --
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THE COURT: I thought there’s been a motion in
limine that the expert can’'t testify as to the lack of
supervision.

MR. CAREY: There has been.

MR. MURRAY: There has been, so what I'm
saying --

THE COURT: How can you testify about apparent
authority when there’s been a motion in limine that the
expert can’'t testify as to any alleged duty of Dr. Varn
to supervise the resident and Dr. ﬁoberts can’t testify
to any obligation to verify the credentials?

MR. MURRAY: Well --

THE COURT: Fairfax Hospi;al's employees are
the residents; right?

MR. MURRAY: That’s correct, Your Honor. But
the apparent authority stems from the actions of the
hospital. That’s just as a matter of law. That’s not
what the expert is going to testify to. 1It’s just a
matter of law that thefe is apparent authority when
there is interaction between emergency room physicians
and the hospital staff. But basically I think

Dr. Roberts should testify to everything he testified to

~
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in his deposition, that they have had an opportunity to
examine, including these additional lab tests and’
everything else.

THE COURT: I don’t think I can rule on these
objections in a vacuum. You are going to have to make a
relevance objection or it’s beyond the scope of his
designation or whatever or it violates the motion in
limine ruling.

MR. MURRAY: Thank you.

THE COURT: Is that all the pretrial matters?

MR. RHATIGAN: I just had an administrative
matter, Your Honor. Dr. Orenstein, one of the two
emergency room physicians who I represent, is needed at
the hospital at 4 o’clock this afternoon. If it’s
acceptable with Your Honor, I’'d like to just allow him
just to sort of slide out at about 3:30, either during
your break or discreetly slide out.

THE COURT: That’s fine.

MR. RHATIGAN: And he will be back tomorrow
morning.

THE COURT: All right. Who represents

Dr. Varn?
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MR. RHATIGAN: I do, Your Honor. Both Dr. Varn
and Dr. Orenstein, yes, sir.

THE COURT: Fairfax Hospital is represented by?

MR. CAREY: William Carey, Your Honor, and
Brian Sanderson.

THE COURT: Carey and Sanderson. And the
plaintiff, is it Sami? 1Is that the right way to
pronounce it?

MR. DELANEY: Yes, Your Honor.

MR. MURRAY: Richard Murray and R-A-I-G-H-N-E
Delaney.

THE COURT: All right. Are we ready for the
jury, then?

MR. RHATIGAN: Yes, sir.

MR. CAREY: Yes, Your Honor.

Your Honoxr, I would request a rule on witnesses
prior to opening.

THE COURT: All right. If there afe persons
present Qho are going to be testifying in this case who
are not parties, I will ask them to step outside.

Please don’t discuss your testimony with any other

witness.

21

PLATT & DAWSON, INC. (703) 591-0007



10
11
12
13
14
15
16

17

18

19

20

21

22

Direct Herbert Roberts, M. D.

12

(The jury was duly impaneled and swoxrn.)
. (Opening statements were made.)
THE COURT: All right. Mr. Delaney and
Mr. Murray, cali your first witness.
MR. DELANEY: I call Herbert Roberts, Your
Honor.
Whereupon,
HERBERT ROBERTS, M.D.,
was called as a witness on behalf of the plaintiff, and
after having been first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. DELANEY:
Q Good morning, Dr. Roberts. My name is Raighne
Delaney, as you know.
Would you please state your full name?
A Herbert Roberts. Herbert Ray Roberts.
THE COURT: Can I see couﬁsel a moment?
(Counsel approached the bench and the following
proceedings were held:)
THE COURT: I should have‘said this at the

beginning of trial. When you are addressing the jury,
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except for opening and closing, I want you at the

- podium.
(The behch conference was concluded.)
BY MR. DELANEY:
Q You stated your full name, Dr. Robérts. What

line of business are you in?

A I'm an obstetrician-gynecologist.

Q What is your business address?

A 1715 North George Mason Drive, Arlington,
Virginia.

Q Are you licensed to practice medicine anywhere?

A Yes. I have an active license in Virginia,

inactive license in D.C. and Maryland.

Q How long have you had a license to practice
medicine in the Commonwealth of Virginia?

A Since 1980.

Q Since 1980? Do you have any privileges at any
local hospitals?

A Yes. I currently have privileges at Arlington
Hospital and Reston Hospital.

o] Have you ever testified as an expert against

another doctor before?

23

PLATT & DAWSON, INC. (703) 591-0007




10

11

12

13

14

15

16

17

18

19

20

21

22

Direct Herbert Roberts, M. D.

14

No, I haven't.

Where did you go to college?

I graduated from West Point in 1970.
Where:did you go to medical school?
University of Missouri, graduated in 1976.

Did you have any internships or residencies?

P00 P 0 P 0O P

Yes. I did a one-year internship and a
three-year residency at Walter Reed Army Medical Center

in Washington, D.C.

Q Can you tell us what an internship is?
A It’s the first year after you leave medical
school. It’s a supervised position in which you’re

still learning. And then it’'s required, I believe, by
all 50 states that you have an internship finished
before you are allowed to practice.

Q Was that internship in any kind of spécialty?

A Mine was categorically OB-GYN. Some people do

rotating internships.

Q You said you also had a residency. Can you
explain to the jury what a residency is?
A Three years of specialized training in

obstetrics and gynecology.
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Where was your residency?
At Walter Reed.

Do you have any certifications?

A e 2

Yes. I finished my residency in 1980 and
became board certified in OB-GYN in ‘83, became a fellow
of the American College of OB-GYN in 1984.

Q What does it mean to be certified?

A When one finishes a residency, one is
considered trained, and then come oral exams and written
exams. You are first given the written exam usually at
the time you finish the residency. 1In obstetrics'and
gynecology you havelto practice for a while, collect
cases, and then appear before a board and be examined on
your method of practice and the results of your surgical
cases, surgical and obstetrical cases.

Q After you finished your residency, that was in
what year?

A 1980.
Q Could you summarize for us what your employment

history was after that?

A From -- I was in the Army. And I retired from
the Army in 1990. I was stationed three times at Fort
A
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Belvoir, Virginia, and twice in Korea. And during the
times I was at Fort Belvoir, Virginia, I also did some
ﬁoonlighting for Group Health Association working at
George Washington University Hospital and Washington

Hospital Center and Columbia Hospital for Women.

Q Have you ever worked as an emergency room
doctor?
A In the Army I was required to work in the

emergency room as an emergency room doctor.
Q And you did shift work as an emergency room

doctor for about ten years; is that right?

A Yeah.

Q When was that?

A That was between 1980 and 1990 at Fort Belvoir.
Q Okay. Since you left the Army in 1990, could

you describe for us what you’ve been doing?

A Yes. I went into private practice‘in the
District of Columbia with privileges at Columbia
Hospital for Women, Washington Hospital Center, and
Sibley Hospital. And from ‘90 to ‘93, I was in practice
there. 1In ‘93 I left and joined the practice I am

presently in at Arlington Hospital, stopped going to the
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District and began practicing exclusively in Virginia.

Q Okay. I want to focus for a secopd
specifically on the years 1993 and 1994. That’s about
one year before and after the incident in this case.
Could you tell us did you supervise any residents during
that time period?

A Yes. I was joining a new practice, and I was
hired by Georgetown and Arlington to supervise residents
at Arlington Hospital. They paid me to take call one
day a week and to supervise residents and give lectures

on the days that I was assigned to.

Q Did you also function as an OB-GYN attending
physician?
A Well, yes. I was an OB-GYN attending physician

all the time in all of these hospitals, but I did have
direct paid supervisory power over the residents while I
was at Arlington for that year.

Q Just so the ju;y understands, could YOQ tél;
them Qhat OB-GYN means?

A Obstetrics and gynecology. 1It’s the medicine
dealing with the female reproductive organs.

Q Now, between the years 1993 and 1994, you also
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consulted with emergency room physicians; is that
correct?

A Well, yes. And during my time with each one of
the hospitals, I have consulted with emergency room
physicians. 1It’s not been just during that time. If a
patient is a private patient, that is, she has an
established relationship with a doctor and she arrives
in the emergency room, the emergency room physician
usually calls the private attending and consults with
him. In cases where the patient has no private doctor,
then if a consultation is necessary, it’s usually with
someone who is on cali from the OB-GYN department.. Or
in cases where it’s a teaching hospital, the physician
is assigned to supervise the residents for that day.

Q Have you also supervised residents working in

an emergency room?

A Yes, I have.

Q Would you describe for us.wheh,that was?

A Well, that was while I was in the Army and
also -- these are not emergency room residents

specifically, but residents who have been called to the

emergency room to see people in the emergency room,
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mqstly OB-GYN residents.

Q That’s the specific situation to ana;ogize in
this case where Dr. Dill was an OB-GYN resident working
or visiting, consulting with the emergency room at the

Fairfax Hospital?

A Precisely the situation.
Q Now, you have also said you consulted with
emergency room doctors in 1993 and in 1994. I want to

ask you could you specifically describe for us what your
consultations consisted of?

A Well, typically the emergency room doctor would.
call and say there’s a patient in the emergency room. I
think it’s an OB-GYN problem. Would you see the
patient? If it were necessary, I would go see the
patient myself. Sometimes the resident would see the
patient and talk to me.

Q And you also said you had ten years of

‘experience working in emergency rooms; is that correct?

A That’s right.
Q Are you familiar with or do you have experience
in the interactions between emergency room physicians

and OB-GYN residents?
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A Yes.
Q. Would you describe that?
A Well, typically in a teaching situation -- I

have been in a teaching situation in several of the
hospitals I‘ve worked at -- if the emergency room
physician feels that a level of expertise beyond what he
has.to offer is needed, then he will call on someone
else. 1In a teaching program if it’s a patient who
doesn’t have a private physician, it’s customary to call
the resident staff. The resident staff then examines
the patient and discusses it with their attending and
then they give their Opinién to the emergency room
doctor as to what should be done.

Q Are you also familiar with interactions between
OB-GYN residents and their supervisors?

A Very.

Q ' Now, do you know what the standard of care is
for a doctor in Virginia?

A A doctor has to do what a reasonable and
prudent physician would do under the same circumstances.

Q Would you agree with me that the standard of

care in Virginia is that a doctor has the duty to use
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the degree of skill and diligence in the care and

treatment of his patient that a reasonably prudent.

doctor in the same field of practice or specialty in

this state would have used under the circumstances of
the case?

A Yes.

Q Now, Dr. Varn is an emergency room physician.
How is it that you are able to express an opinion about
Dr. Varn’'s standard of care?

A Well, someone has to do a physical exam on a
patient and give an opinion about the physical exam and
sign off that this is what is acceptable. Apparently
Dr. Varn was the attending physician in the emergency
room at the time. And I'm sympathetic to the fact that
he asked for an opinion from OB-GYN, but he got a bad --

MR. RHATIGAN: Your Honor; I'm going to object.
The question is how is it that he is qualified to offer
an opinion with respect to Dr. Varn.

THE COURT: I suétain the'objection. He hasn’t
been qualified yet.

A I read Dr. Varn’'s deposition, read the

deposition of Dr. Dill, looked at the emergency room
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~.

records, used my experience as an obstetrician-
gynecologist to form a judgment on that.
BY MR. DELANEY:
Q  Have you also spoken with other doctors about

this case?

A Yes, I have.
Q Who are those doctors that you spoke with?
A Dr. Elliott, Jeffrey Elliott, Dr. Herbert

Hopwood, Dr. Jean-Gilles Tchabo.

Q You also read medical journals in studying for
this case; is that correct?

A Yes. I looked up this kind of thing in medical
journals and textbooks.

Q You also performed surgery on the plaintiff; is
that right?

A Yes, I did.

Q Now, is there a separate standard of care for
residents at a teaching hospital?:

A No. fhe standard of care is that you do a good
job as what you are doing. And'reéidents are supervised
physicians. Their work has to be certified by someone.

And it is the attending physician who is in charge of
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them. And he has to form a judgment on what their
capabilities are, how much to trust what they say, what
he has to physically examine, what he can také from
listening to them. And that’s based on his knowledge of
that particular resident, the degree of their training
and so on.

Q Is there more than one standard of care for
when a doctor makes an OB-GYN diagnosis?

A No. If you'’re going to make an OB-GYN
diagnosis, you go through the standards of everyone
else, same standards.

Q If any kind of doctor is going to perform é

pelvic exam, what standard is he held to?

A He’s held to the same standard.
Q As what?
A As an obstetrician-gynecologist.

‘MR. DELANEY: Your Honor, I offer him as an
expert with all three defendants.

MR. CAREY: No objection Qith respect to
Fairfax Hospital.

MR. RHATIGAN: 1I'd like to voir dire the

witness, Your Honor.
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THE COURT: All right.
VOIR DIRE EXAMINATION
BY MR. RHATIGAN:
Q Dr. Roberts, would you agree with me that the

field of medicine in general recognizes certain
specialties such as your own, obstetrics and gynecology?

A Yes, I would.

Q Would you agree with me that the field of
medicine recognizes a separate specialty known as
emergency medicine?

A Yes.

Q Would you agree with me that there are

residency training programs dealing with emergency

medicine?
A Yes.
Q Would you agree with me that there is a board

certification separate and apart from any other board
certification in emergency mediciné?

A Yes, I would.

Q Indeed, would you agree with me that within the
board certification of emergency medicine there are

subcategories such as pediatric emergency medicine?
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A Yes.

Q You are none of those; is that correct?
A That’s correct.

Q You indicated that you have instructed

residents from time to time and indeed were
contractually responsible for residents when you first
went into privaﬁe practice in 1993, 1994; correct?

A Yes.

Q Those ;esidents over whom you had supervisory
responsibilities were OB-GYN residents; is that not so?

A Yes;

Q You did not have supervisory responsibility,
nor were you involved in the training of fesidents who

were seeking a specialty in emergency medicine, were

you?

A That’s correct.

Q You indicated to counsel that you have never
testified as an expert witness in én OB-GYN case. I

would assume the same would be true that you have never
been qualified to testify as to the standard of care for
an emergency department physician; is that right?

A That'’'s right.
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Q You indicated to counsel that you conducted a
literature search in this case. The literature search
that you conducted was in fact confined to the
obstetrics and gynecology medicine involved in this
case, right, particularly the phenomenon known as the
bicornuate uterus?

A Yes.

Q Your literature search did not involve in any

sense emergency medicine or any of its subdisciplines,

did itv?
A It did not.
Q The colleagues that you enumerated,

Dr. Elliott, Dr. Tchabo and Dr. Hopwood, that you have
consulted with about this case, all three of those
doctors are obstetrician-gynecologist physicians; is
that correct?

A That is correct.

Q I# point of fact, you hayé not consulted with
any emergency department physicians in the formulation
of your opinion in this case; is that correct?

A That’'s right.

Q You are in possession of privileges both at the
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Reston Hospital and at the Arlington Hospital; is that

right?
A . Yes.
Q These are admitting privileges at both?
A Yes.
Q And at neither hospital did you consult with

any of the emergency department physicians that are

available at those hospitals; is that right?

A Yes.
Q Now, you’ve indicated that from time to time
you consulted with emergency room physicians. Is it an

accurate statement that these consultations were
requests by emergency department physicians for you to
come in on a particular patient and consult because of
your expertise as an OB-GYN?

A Yes.

Q Yoﬁ did not consult with these emergency
department physicians as to emergehdy department
performance; is.that cérrect?

A That'’s correct.

Q You indicated that when you were in the United

States Army from 1980 to 1989, you worked from time to
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time in an emergency department setting. In point of
fact, it was earlier in the ’80s that you did that,
right, because by the time 1980 rolls around, you were a

colonel and colonels didn’t have to pull shifts in the

emergency department. Isn’t that so?

A I was promoted to colonel in January of 1990.

Q Were you still on active duty?

A No. I retired in January, the same month I got
promoted.

Q Okay. As a lieutenant colonel, did you have to

pull shifts in the emergency department?

A I think I did, up until 1989.

Q The work that you did while you were in the
military, you were at that point a.licensed
obstetrician-gynecologist; is that right?

A Yes, I was.

Q So as far as any of the nonmilit%ry hospitals
in the Commonwealth of Virginia, yéu have never worked:
as an emergency department physician, have you?

A That’s correct.

Q How is it, Doctor, that you are familiar with

the standard of care for an emergency department
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physician in the Commonwealth of Virginia?

A Standard of care ﬁever allows someone to do an
incomplete exaﬁ.

Q Doctor, let me specifically ask you with
respect to the two defendants who are involved in this
case who are admittedly emergency department physicians,
how is it that you are familiar with the specific
standard of care that applies to emergency department
physicians when you recognize that that is a separate
discipline that you do not possess credentials in?

A Well, you’d have to speak to a particular act.
You can’t speak generally about everything. If you
asked me on a particular act is there a standard of
care, I can tell you, yes, there’s a standard of care on
doing a pelvic exam. If you ask me about the standard
of care for everything in emergency medicine, no, I
can’'t.

Q Have you, Doctor, in the calendar years 1993,

"1994 and 1995 had an active clinical practice in

emergency medicine?
A No.

MR. RHATIGAN: Nothing further, Your Honor.
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I'd like to approach.

THE COURT: All right.

(Counsel approached the bench and the following

proceedings were held:)

MR. RHATIGAN: Based upon the voir dire of this
witness, Your Honor, I would respectfully submit to the
Court that as a matter of law this witness is not
qualified to offer opinions on the standard of care
relating to the two emergency department physicians in
this case. The requirements of Section 8.01-581.20 have
not been met by this physician. The only assertion that
this physician has made is that he is familiar with the
standard of care because he has read their depositions
and the medical records and that a doctor is not
supposed to do something that is wrong. That is
essentially and as a matter of fact a close paraphrase
of what he éaid.

That does notvcéme;élpse-to the requirement
that the statute contains with respect to having an
active clinical practice in the same or a related
specialty. There has been no indication that emergency

medicine and obstetrics and gynecology are related
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- specialties. Further, this witness’s qualifications are

by his own testimony restricted to and admittedly
appropriate for obstetrics and gynecology but not for
emergency medicine.

THE COURT: Mr. Delaney?

MR. DELANEY: I disagree, Your Honor, because
the statute, there’s two things that we need to get him
in., The first is he has to know the standard of care,
demohstrate the standard of care. He'’s not saying I
know the standard of care for every single thing in
emergency medicine. What he’s saying is that in two
situations, when an emergency room. physician makes a
OB-GYN diagnosis -- and that’s what I asked him -- and
when an emergency room physician performs a pelvic exam,
they’re held to the exact same standard of care as an

OB-GYN.

He knows this in several ways. First, he

worked as an .emergency room physician for ten years.

Specifically, in the years of 1993 and 1994 --
THE COURT: He doesn’t satisfy the statute that
it’s got to be within one year.

MR. DELANEY: But in 1993, which is one year
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prior to the incident in this case, he worked actively
as a consultant with emergency room physicians. He does

not have to -- the statute says he does not have to have

"a clinical practice in the specialty. He has to have

one in the related field. By working directly with
emergency room physicians, he is working in a related
field of medicine.

THE COURT: Anybody couldlcohe in and be an
expert on emergency room physicians if he’s ever
consulted with an emergency room physician. He said he
coﬁsulted during 1994 with emergency room OB-GYNs. How
does that make him a specialist who can testify as an
expert on what an ER doctor ought to do?

MR. DELANEY: He is saying he knows from his
experience that when an ER doctor performs a pelvic exam
or any doctor performs a pelvic exam, they are held to
the same standard of care as an OB-GYﬁ.' That’'s exactly
what he is. And he's saying that when they make an
OB-GYN diagnosis, and you. are going to see the discharge
instructions which Dr. Varn signs 6ff on the OB-GYN
diagnosis that there’s a complete miscarriage, he’s held

to the same standard of care as an OB-GYN. That’s why
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he gqualifies, Your Honor.

THE COURT: Well, then that would mean you
never have to bring in an ER expert because you .could
always bring in an orthopedic surgeon who says I know
what orthopedists have to do and that’s what an ER has
to do.

MR. DELANEY: The statute does not require us
to bring in someone who is specifically an emergency
room doctor. All we are required to do is bring in
someone --

THE COURT: The only thing you can qualify him
on, it seems to me, is the last phrase. If he
demonstrates expert knowledge of the standards of
defendant’s specialty, which he doesn’t --

MR. MURRAY: But Your Honor, he does.

THE COURT: And what conduct conforms. He says
he knows what cénduct conforms or fails to conform. He
has maybe satisfied the second. And if he’s had an
active.clinical practice in the field of defendant’s
specialty or related field of medicine.

MR. DELANEY: Your Honor, he'’s not saying he

knows every single standard of care for an ER physician.
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He is limiting himself to two situations where he has

direct knowledge of what the standard of care is for

" that ER physician. That’s when a ER doc. does a pelvic

exam and when an ER doc. makes an OB-GYN diagnosis.
That’s it, Your Honor. Under the statute, we meet the
minimum requirements.

THE COURT: Will you tell me how? I don't

understand how. He doesn’t have an active clinical

practice in ER. That’s a given. What’s the related
field of medicine to ER?

MR. DELANEY: He is consulting as an OB-GYN
with ER doctors in the emergency room. That’s the
related field of practice. He’s in there every day. He
knows when they can and cannot do a pelvic exam or make
an OB-GYN diagnosis. That'’s the related field of
medicine. He doesn’t have to be an ER doctor.

Under the statute, we meet the minimum
requirements for the two specific areas in which we want
Df. Roberts to testify, which is that when they perform
a pelvic exam, they’re held to the same standard of care
as an OB-GYN. When they make an OB-GYN diagnosis,

they’re held to the same standard of care as an OB-GYN.
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That’s it, Your Honor.

THE COURT: I don’t think you’ve got anlexpert
on ER.

MR. RﬁATIGAN: Your Honor, based upon your
ruling, the only expert designated by the plaintiffs
against my clients is Dr. Roberts. As you know, it is a
fundamental prerequisite that the standard of care and
breach thereof be established through expert testimony.
Based upon the fact there is now no expert who is going
to testify against Dr. Varn and Dr. Orenstein, I would
move .they be dismissed from this case right now.

MR. MURRAY: I object, Your Honor. One of the
things that Mr. Delaney didn’t mention, he certainly is
capable to testify that when Dr. Varn signed the sheet
in advance without ever seeing it, that that is improper
practice, whether it be emergency room medicine or
anything else. 1In other words, it’s such limited
testimony --

MR. RHATIGAN: 1It’s an ER'issue.

THE COURT: I sustain the motion.

MR. RHATIGAN: Thank you, Your Honor. 1If

you’ll give us a couple minutes to pack up. I don’'t
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know whether you want to let the jury go.

(The bench conference was concluded.)

THE COUkT: Ladies and gentlemen, I'm going to
have to discuss some things with counsel. I’'m going to
ask you to step outside into the jury room.

(The jury left the courtroom.)

MR. CAREY: Your Honor, I think the doctor
needs to know his testimony has been limited.

THE COURT: Doctor, I’ve sustained a motion
that Drs. Varn and Orenstein made that despite your
sterling credentials, that you don't satisfy the
requirements of the Virginia Code to testify as to ER
doctors. So your testimony is going to be limited to
what Fairfax Hospital and the resident OB-GYN did or
didn’t do in accordance with the standard of care. All
right.

Now, I will just tell the jury that I have
granted a motion as to Drs. Varn and Orepstein and they
are no longer a part of this case. I Qouldn't say I
have dismissed them or anything. I will say they’re no
longer a part of this case. All right.

MR. CAREY: Your Honor, there was a witness
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subpoenaed by plaintiffs whose testimony -- he is a
corporate designee of Fairfax Hospital. His testimony
was dependent upon this. I would like té release him.
He came up from North Carolina, his beach vacation, in
order to be with us. 1I’d like to get him back down
there.

MR. MURRAY: All right, Yqur Honor.

THE COURT: To authenticate the records?

MR. CAREY: No, to talk about the relationship
between the ER physicians.

THE COURT: 1Is that agreeable to counsel?

MR. MURRAY: Yes, sir.

MR. RHATIGAN: Shall I step out, sketch out the
order, sneak up the side and pass it to Your Honor
rather than hold things up?

THE COURT: That will be fine.

(The jury returned to the courtroom.)

Ladies and gentlemen, I’ve granted a motion as
to Drs. Varn and Orenstein, and they’re no longer part
of this case. All right, sir.

DIRECT EXAMINATION (resumed)

BY MR. DELANEY:
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Q Dr. Roberts, why don’t we start by talking
about June 20, 1994, when Mrs. Sami came to your office.
Do you have any recollection of that date?

A Yes. She was crying, holding herself, moaning.
She was in considerable pain. And the nurses rushed
into my office and said you have to see this lady right
away. And I examined her. I was surprised to find a
mass, a pelvic mass, somewhat surprised, because she had
had several recent exams in Fairfax Hospital, according
to what she told me. I sonogrammed the mass and saw
that it had calcifications in it, was quite worried that
it was something that had grown up fast, because I
understood she had exams which had shown no mass
recently, thought that perhaps it was malignant, perhaps
a dermoid tumor, and scheduled her for an exploration.
But in anticipation of it being a malignancy, asked her
to do a bowel prep., and so that delayed the suréery for
alday or so until we could get the bowel prep. done. I
then operated on her.

Q Let’s stick with June 20 now. What was her
prior treatment history at the time she came to your

office?
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A She told me that she had been to the emergency
room several times, but she had been having the pain off
and on, waxing and waﬁing, worse and sometimes better at
some times, but that she had recently been taken by the
emergency rescue sguad or something to the hospital.

She had had a pregnancy about the beginning of the year,
but that she had had pregnancy tests done recently which
were negative. She never saw the baby come out. She
couldn’t understand what happened to the baby because
she had never seen one.

Q Did you have any oflthe medical records from
Fairfax Hospital at that point?

A At that time I <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>