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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
g John Marshall Courts Building

C.G. MITCHEEL CONSTRUCTION, INC.,
" Plaintiff,

Case No. LE 9] - \

V.

NATIONS ENVIRONMENTAL SERVICES, INC.,
Serve: Adam N. Harrell, Ir., Registered Agent

707 East Main Street

Suite 1000

Richmond, Virginia 23219

(City of Richmond)

and

AMERICAN SAFETY CASUALTY
INSURANCE COMPANY,
Serve: Commonwealth Legal Services Corporation
Registered Agent
4701 Cox Road, Suite 301
Glen Allen, Virginia 23060
(County of Henrico)

Defendants.
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! MOTION FOR JUDGMENT
Plaintiff C.G. Mitchell Construction, Inc. (“Mitchell”), by counsel, for its Motion for
Judgment against defendants Nations Environmental Services, Inc. (“Nations”) and American
Safety Casualty Insurance Company (‘“American Safety”), states as follows:
PARTIE
1. Mitchell is a Virginia corporation with its principal place of business located in

Glen Allen, Virginia. Mitchell is engaged in the business of demolition and relateli services.
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2. Nations is a Virginia corporation with its principal place of business located in
Ricﬁmond, Virginia. Nations is engaged in business as a building, environmental and demolition
contractor.

3. American Safety is a Delaware corporation with its principal place of business
located in Atlanta, Georgia. American Safety is engaged in the business of, among other things,
underwriting bid bonds, performance bonds, and payment bonds for environmental contractors,
subcontractors, specialty trade contractors, artisan contractors, general contractors and difficult-
to-place risks.

FACT. LEG S

4, In May 2001, Mitchell entered into an agreement (the “Agreement”) with Nations
to provide labor, equipment and debris removal services in connection with the demolition of the
Richmond Convention Center Exhibition Hall in the City of Richmond, Virginia (the “Project”).

S. Pursuant to the Agreement, Nations was to compensate Mitchell for its work on a
“time and materials” basis. Mitchell would supply Nations with daily tickets outlining the work
that it performed and a representative from Nations would sign-off on each daily ticket. Mitchell
would periodically invoice Nations based upon the totals ﬁ'-om the daily tickets.

6. Between May and December 2001, Mitchell supplied labor, materials and
equipment to the Project. To date, invoices from Mitchell to Nations in the amount of
$312,500.09 remain outstanding. A verified statement of Nations’ account with Mitchell is
attached hereto as Exhibit A.

7. Mitchell has demanded that Nations pay the balance due, but Nations has refused,

and continues to refuse to make such payment.



8. American Safety is the surety and Nations is the principal under a Labor and
Méteria] Payment Bond (the “Bond”) issued by American Safety for a contract between Nations
and Turner Construction Company related to the Project.

9. Mitchell contacted American Safety and requested a copy of the Bond. A copy of
the bond that American Safety provided to Mitchell is attached hereto as Exhibit B.

10.  Under the terms of the Bond, American Safety is obligated to make payment to all
claimants for all labor and material used or reasonably required for use by Nations in the
performance of its contractual obligations related to the Project.

COUNT I

11.  Mitchell realleges the allegations of paragraphs 1 through 10, inclusive.

12.  Nations has breached the Agreement by failing and refusing to pay Mitchell the
sums it is due thereunder.

13.  Asadirect result of Nations’ breach of the Agreement, Mitchell has been
damaged in the amount of $312,500.09, plus interest.

COUNTIX

14.  Mitchell realleges the allegations of paragraphs 1 through 13, inclusive.

15.  Mitchell is a proper claimant under the Bond, in that it has a direct contract with
Nations for labor and material used or reasonably required for use in Nations’ work on the
Project.

16.  Mitchell is owed the sum of $312,500.09 as the balance due for the labor,
equipment and materials that it supplied to Nations on the Project and American Safety is legally

obligated to pay this sum in accordance with the terms of the Bond.



17.  Nations and American Safety have refused to compensate Mitchell in full for the
labor, equipment and materials that Mitchell has supplied to the Project.

WHEREFORE, plaintiff C.G. Mitchell Construction, Inc. requests that judgment be
entered in its favor against defendants Nations Environmental Services, Inc. and American
Safety Casualty Insurance Company in the amount of $312,500.09, together with interest as

provided by law, and its costs herein expended.

C.G. MITCHELL CONSTRUCTION, INC.

w A2

Of Counsel

William R. Mauck, Jr. (VSB No. 25439)
E. Livingston B. Haskell (VSB No. 42844)
WILLIAMS MULLEN

Two James Center, 11th Floor

1021 East Cary Street

P. O. Box 1320

Richmond, Virginia 23218-1320

(804) 643-1991

(804) 783-6507 (fax)
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STATEMENT OF ACCOUNT
(Nations Environmental Services, Inc.)

Total Invoices: $479,260.47
Credits: _ ($10,250.00)
Total Payments: ($166.760.38)

Balance Due: $312,500.09

C.G. MITCHELL CONSTRUCTION, INC.

By~ Charles G. Mitchell
President

AFFIDAVIT

COMMONWEALTH OF VIRGINIA,
CITY/COUNTY OF ﬁ Y bmd’l , to-wit:

This M day of A}Q{'/ , 2002, appeared before me, the undersigned Notary Public,
Charles G. Mitchell, who made oath that he is the President of C.G. Mitchell Construction, Inc.
and that Nations Environmental Services, Inc. is justly indebted to C.G. Mitchell Construction,
Inc. in the sum of $312,500.09, as described in the above Statement of Account.

My commission expires: q -30 -0 AN

Notary Public
EXHIBIT
A
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' (Name of Spheontrpeion) *
Nations Envirormental Services, Inc.

8 cofporation with principal offices located at
10 S. 14th Street, Richmond, VA 23219

s Principal (bereinafier "*Principal 7), and mm&f&ty Casualty Insurance Oompany
(Name of Srrety )

3 SUIELY, & comsncmnrmnimssonssen «corporation with home offices located at
1845 The Bxchange, Suite 200, Atlanta, GA 30339

(Address)
(hereinafier “Surety™) are held and fhmly bound unto TURNER
CONSTRUC'HON COMPANY, a New York corporation (hercinafter "Obligee"), in the sum

mm Rty Far, Thossnd Righh Bodeed, Seventys= Dollars(s 824,870.00 »
for the psyment whereof the Principal and Surcty bind themselves, and their respective heirs.
administrators, executors, successors and assigns, jointly and severally, firmly by thes presents,

WHEREAS, Principal has by writen agreementdmd JAIT/00 | entered'into subcontract
&OW . o3 by .......... o axb incliiing - sid=alks, amtain .
m%u; Hu::d.lg “of Yacord ﬁa‘!:te " (sabeontaer Wer) EXTbiHen Hall,
hereinafier (“the Subcontract Work™), for and at them% Greater Richvond Oovention Center: Expensdon

(.r}mcc!' Praject)

(bervinaier the “Projecs™) located at ........Righmond,, Virginia
‘ (Adareys)

in accordance with Drawings and Specifications prepared by
Thampson, Ventulett, Stainback & Associates, Inc, WHHea/Enehed)

140900064400 00 5003 ) o noun sm 200020 Lbu sayo a0 130080 4 Logseg es sessaqae b

st

which subcontract is by reference made a part hercof, aad is heroinafier referred to as the “Subcontract™,

NOW THEREFORE, THE CONDITION OF THIS OBLIGATION is such that, if Principal
shall promptly make payment to all claimants as hereinafter defised, for all labor and matecial used or
reasonably required for use in the performance of the Subcontract, then this obligation shall be void:
otherwise it shall remain in full force and cffect, subject, however, 1o the following conditions:

1) A Claimant is defined as one having a direct contrace with the Prineipal o with a
subcontractor of the Principal for labor, materinl, or both, used or reasonably required for use in the
performance of the Subcontract, Jabor and material being construed to inchude that pat of water, gas,
m. light, beat, oil, gasoline, telephone service or rental of equipment dircetly applicable to the

ubcontract,

“ATPYRD.DOC

EXHIBIT
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2) Tho above pamed Principal and Surety hereby jointly end severally agree with the Obligee
that every Claimant as hercin defined, who has not been paid in full before the expiretion of a period of
ninety (90) days after the date on which the Jast of such Claimant's wark or labar was done or performed,
or materials were fumished by such Claimant, may sue en this bond for the use of such Claimant,
prosecute the suit to final judgment for such sum ot sums 8s may be justly due Claimaat, and heve

a.;cntion thereon. The Obligee shall not be lable for the payment of any costs or expenses of any such
suit.

3) Nosuitoraction shall be commenced hereupder by any Claimam:

8) Ualess Claimant, other than one having a direct coptract with the Principal, shall
have given written notice to any two of the fo)lowing: the Principal, the Obligee, or the Surety
aboye named, withln vinety (90) days afier such Claimant did or pesformed the last of the work
or labor, or fumished the Jast of tho materials for which said claim is made, stating with
substantial accuracy the amount claimed and the name of the party 10 whom the materials were
furnished, or for whom the work or labor was done or performed. Such notjce ghall be served by
mailing the same registered mal] or certified mail, postage prepaid, in an envelope addressed to
the Principal, Obligoo or Surety, at any place where an offics 15 regularly maintained for the
transaction of business, or served in any manner in which legal process may be served in the
nate in which the aforesaid project is Jocated, save that such scrvics nead not be-miade by a

. public officer. -

b) Aficr the expiration of one (1) year fo)lowing the date on which the Principal
ceased performing Subcontract Work, it being understood, however, that if any limitation
embodied in this Bond is prohibited by any law controlling the construction hereof such
limitation shall be deemed to be amended 5o as to be equal to the minimum period of limitation
permitred by such law.

¢ Other than in a state court of competent jurisdiction in and for the county ar
other political s subdivision of the state in which the Project, or any.part thereof, is situated, orin
the United Stares District Couss for the district in which the Project, or any part thereof, s situated,
and not elsewhere, ‘

4) The amount of this Bond shall be reduced by and to the extent of any payment or payments
made in good faith hereunder, inclusive of the payment by Surcty of mechanlo’s liens  which may be
filed of record against satd improvement, whether or not claim for the amount of such lien be presented
under and against this Bond. '

£4)FYRD.DOC
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. IN WITNESS WHEREOF, the Principal and Surety bave hereunto caused chis Bond to bs duly
executed and acknowledged as set forth below this 3t....day of ... 108......, 20,00

(Impress Corporate Seal)

ATTEST:

(Impresa Corporate Seal)

A -

Nat:las Fviramental Services, Ino, Principal
Oema of Subeontrseros /Prineipal)

By:
Janet Williams (Offieen)

Title.....Bresident

Avericen Safiety Cosualty Tnapance Oo, Surety
(Nae of Sursty )

syt M@bjm

Bermen Glmer, Or  (Acomeyind

NOTE: An ariginil Power of Aftorney bearing same date as Bond rmust be attached.,

S47PYADPOC

Q
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‘ POWER OF ATTORNEY 45-05-0007
Casusity Insurance Company

KNOW ALL MEN BY THESE PRESENTS. tha; American Safely Casvally fneurance Company has mads. constituied and sppolnted. and by thate pressats dovs meke.
constifule and appoants
HERMAN GLOVER 1)1
OF RICHMOND, VIRGINIA

It trie and lawful smameydn-fact, for it and ils name, pince, and stead to oxecuie on behalf of the sald Company. as surety. bonds, undertaking and conlezcts of suretyship
16 be givento

ALL OBLIGEES
provided that no bond or undertaking or coneract of surstyship executed urdsr this authority shall exceed in amouny the sum of
*S*ONE MILLION DOLLARS?*(31,000,000) DOLLARS***

‘This Pawsr of Atisrney is granted and Is signed and sealed by facsimile under apd by the amhorily of the following Resolmion adopred by the Board of Directors of the Company
on the Tyventy-Ninth day of January, 1999,

RESOLVED, that the President In conjunction with the Secretary ot any Assistant Secmiary may appoim anomeys-in-fact of agents with authorisy as defined or imised in the
Instrymen: evidencing the sppoiniment in each case, for and on behalf of the Company, 10 exacute end deliver and aflix th: sen! of the Company 10 bonds. undenakings.
rocognizances, and suretyship obligations of all kinds: and said officers may remove any such atlorney-in-fact or agent and revoke any power of alwmey praviously grantad 1o
such peraona.

RESOLVED FURTHER. that any bhond, undenaking, recognizance, o7 surctyship obligation shatl be valid and binding upon the Company:

(i) when signad by the President or any Vice-President and anesied and sealed (if » sanl bs requircd) by any Secretaty or Assistan) Seeretary or (i) whan signed by the Presidem
or any Vice-President or Secrstary er Assisiant Secrejary, and countessigned and scaled (if a seal be equired) by a duly authorized atamey-In-fact or ayems or (ilf) when auly
executod and sealod (if a seal be required) by aae or mare attomey-jn-fast or agenis pursnant to and withip the limhx of the authority-evidenced by the power of ritsrnay issued
by the Company to such-person or persons. -

RESOLVED FURTHER, tha the signature of any avthorized officer and the seal of the Company may be affixed by fecsimils to uny power of atiomey or centifleation thereof
suthorizing the executlon and delivery of any band. underaking, recognizance. or othe? suretyship obligaiions of the Company: and such signature and eeal when so used shall
have the seme farce and affects as though manually affixad,

IN WITNESS WHEREOF, American Safety Casualty Insurancs Company has caused iis offietal seal e be hereunto affixed, ang thase presents to be signed by it President and

apesged by Ifs Secremry this Twanty-Ninth day of January, 1999,
Altesg 9
.07 Padeny %/ éﬂ

Fred J. Pincknoy, Secrefery Lleyd A, Fox, Prastdani
STATE OF GEORGIA .

}e

On this Twenty-Nirth day of January, 1999, before me permonslly éeme Llayd A, Fox. 10 me known, who. belng by me duty sworn. did depose and say thet he 13 ihe Presiden) of
American Safety Casualfy Insurance Company, the corporation described In and which executed the above insirument; thas he kaows the seal of the sajd corporatioq that the seal
afTixed to the sald Inssrument is such corporate seal; ihat it was o affixed by order of ths Board of Directors of szid corporatien and thit hoe s1gned his name thereto by ke erder.

COUNTY OF COBB

1, the undersigned. Secretary of American Safety Casusity Insurance Company, o Delaware corporaden, DO HEREBY CERTIFY what the forezoing and antsched
Po;vu of Atormey remains in full forcs and haa not been revokeds and furthermcere that the Resolution of the Board of Dirsctors, set forth n the sald Power of Atorney. is nuw
in farcs. T

Signed and Sealed at the Ciry of Atlanm. I ths Sipie of Georglu, Duedipe Ot guyor June . 2000
[ _J
fred J. Pinckney, Secrejiry

ORIGINALS OF THIS POWER OF ATTORNEY ARE PRINTED WITH RED NUMERICAL NUMBERS.
DUPLICATES SHALL HAVE THE SAME FORCE AND EFFECT AS AN ORIGINAL ONLY WHEN ISSUED IN CONJUNCTION WITH THE OXIGINAL

S AP TR U SL AR TRV I



VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C. G. MITCHELL CONSTRUCTION, INC. )
)
)
)
Plaintiff, )
) Case No. LP 937-1
V. ) '
)
NATIONS ENVIRONMENTAL SERVICES, INC., )
) RECEIVED & FILED
) CIRCUIT COURT
and - ) -
; MAY 02 2002 -
AMERICAN SAFETY CASUALTY ) %LERK
INSURANCE COMPANY, ) B e Ao)ces DC.
)
)
)
Defendants. )
GROUNDS OF DEFENSE

Comes now the Defendant, Nations Environmental Services, Inc,

(“Defendant”) by counsel, and submits the following Grounds of Defense to the Motion
for Judgment (the “Motion”) filed in this matter:

1. Defendant admits the allegations of paragraph 1 of the Motion.

2. Defendant admits the allegations of paragraph 2 of the Motion.

3. Defendant admits the allegations of paragraph 3 of the Motion.

4, Defendant denies the allegations of paragraph 4 of the Motion.

5. Defendant denies the allegations of paragraph 5 of the Motion.

6. Defendant denies the allegations of paragraph 6 of the Motion.

10



7. Defendant denies the allegations of paragraph 7 of the Motion.

8. Defendant denies the allegations of paragraph 8 of the Motion.

9. Defendant is without sufficient knowledge or information with which to
form a belief as to the truth of the allegations of Paragraph 9 of this Motion and
accordingly denies them.

10.  Defendant admits the allegations of paragraph 10 of this Motion as they
relate to legitimate and reasonable labor and accordingly denies any other allegations of
paragraph iO of this Motion.

“"RESPONSE TO COUNT I OF THE MOTION FOR JUDGMENT -

11.  Defendant incorporates by reference its responses to paragraphs 1 through
10 as if fully stated herein.

12.  Defendant denies the allegations of paragraph 12 of the Motion.

13.  Defendant states that the allegations of paragraph 13 of the Motion contain
legal conclusions and therefore do not require a response, however, to the extent that such
paragraph contains factual allegations, defendant denies same.

RESPONSE TO COUNT II OF THE MOTION FOR JUDGMENT

14,  Defendant incorporates by reference its responses to paragraphs 1 through
13 as if fully stated herein.

15.  Defendant states that the allegations of paragraph 15 of the Motion contain
legal conclusions and therefore do not require a response, however, to the extent that such
paragraph contains factual allegations, defendant denies same.

16.  Defendant states that the allegations of paragraph 16 of the Motion contain

11 '%



legal conclusions and therefore do not require a response, however, to the extent that such
paragraph contains factual allegations, defendant denies same.

17.  Defendant denies the allegations in paragraph 17 of the Motion.

FURTHER ANSWERING, Defendant Nations Environmental Services, Inc.
states as follows:

Defendant will rely on all available defenses at the trial of this matter as may
appear from the discovery of the evidence and the evidence presented at trial and reserves
the right to amend these grounds of defense.

WHEREFORE, having fully answered, Defendant, Nations Environmental

Services, Inc. prays that this matter be dismissed with costs.

NATIONS ENVIRONMENTAL
SERVICES INC.

e £ H——

Rondelle D. Herman

Adam N. Harrell, Jr.

Harrell & Chambliss, LLP

707 E. Main Street, Suite 1000
Richmond, Virginia 23219
(804) 643-8401

(804) 648-2707 - facsimile

12 Y74



CERTIFICATE OF SERVICE
On April 30, 2002, I hereby certify that the foregoing Grounds of Defense was
sent by first-class mail, postage prepaid to E. Livingston B. Haskell, Esquire, Williams

Mullen, Two James Center, 1 1" Floor, 1021 East Cary Street, P.O. Box 1320, Richmond,

)/

Virginia 23218-1320.

/
13 d



VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

John Marshall Courts Building
C.G. MITCHELL CONSTRUCTION, INC., )
)
Plaintiff, )
)
V. ) Case No. CL02P-937
) REC
NATIONS ENVIRONMENTAL SERVICES, INC., ) CI}S&%)&%&RED
and AMERICAN SAFETY CASUALTY ) ‘i
INSURANCE COMPANY, ) Y 0
) é 3 2002
Defendants. ) BBEVIL M. DE J

MOTION TO STRIKE UNVERIFIED
PLEADING AND FOR ENTRY OF JUDGMENT

Plaintiff, C.G. Mitchell Construction, Inc. (“Mitchell”’), by counsel and pursuant to
Virginia Code § 8.01-28 and Rule 1:10 of the Rules of the Supreme Court of Virginia, moves to
strike the Grounds of Defense filed herein by Defendant, Nations Environmental Services, Inc.
(“Nations™), and for entry of judgment in favor of Mitchell. In support thereof, Mitchell states as
follows:

1. Mitchell’s Motion for Judgment herein was filed on April 19, 2002. Pursuant to
Virginia Code § 8.01-28, Mitchell included as Exhibit A to its Motion for Judgment, a Statement
of Account, verified by affidavit, setting forth the amount owed by Nations to Mitchell under the
contract at issue.

2. Nations was served with process on April 24, 2002.

3. On or about May 2, 2002, Nations filed its Grounds of Defense.

4. In its Grounds of Defense, Nations fails to deny Mitchell’s claim under oath as

required by Virginia Code § 8.01-28.

14 7¢




5. This motion to strike is brought within seven (7) days of the filing of Nations’
unverified Grounds of Defense as required by Rule 1:10. |

WHEREFORE, Plaintiff, C.G. Mitchell Construction, Inc, respectfully requests that
Nations Environmental Services, Inc.’s Grounds of Defense be stricken and that judgment be

entered in Mitchell’s favor against Nations in accordance with its Motion for Judgment.

C.G. MITCHELL CONSTRUCTION, INC.

LB

(_~ OfCtunsel

William R. Mauck, Jr. (VSB No. 25439)

E. Livingston B. Haskell (VSB No. 42844)
WILLIAMS MULLEN

Two James Center

1021 East Cary Street

Post Office Box 1320

Richmond, Virginia 23218-1320

Counsel for C.G. Mitchell Construction, Inc.

15 /7



CER
I hereby certify that on the 3rd day of May 2002, a copy of the foregoing Motion to
Strike Unverified Pleading and for Entry of Judgment was forwarded by first class, postage
prepaid mail, to:

Elaine R. Jordan, Esq.

Joshua N. Lief, Esq.

SANDS ANDERSON MARKS & MILLER, P.C.

801 East Main Street

Post Office Box 1998

Richmond, Virginia 23218-1998

Counsel for American Safety Casualty Insurance Company

Rondelle D. Herman, Esq. -
HARRELL & CHAMBLISS LLP

Eighth & Main Building

Suite 1000

707 East Main Street

Richmond, Virginia 23219

Counsel for Nations Environmental Services, Inc.

L&

E\WMCDLIB\LHASKELL\0820708.01
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building RECEIVED & FILED
CIRCUIT COURT:
C.G. MITCHELL CONSTRUCTION, INC. HAY 2 0 2z %*“
o BEVILLM. DEAN.(E?/
Plaintiff, By o /\,( 5.

V. Civil Case No. LP-937-1

NATIONS ENVIRONMENTAL SERVICES, INC,, et al.

Vvvvvv’vvv

Defendants.

The defendant Americah Safety Casydlty Insurance Company (“American Safety’), by

counsel, as and for its Grounds nse and Affirmative Defenses to the Motion for Judgment
filed by the plaintiff C.G. Mitchell Construction, Inc. (“Mitchell”), and pursuant to the Rules of
the Supreme Court of Virginia (the “Rules of Court”) and any and all other applicable authority,

states the following.

A.
GR S FENS

1. American Safety is unable either to admit or deny the allegations in paragraphs
numbered 1, 2, 4, 5, 6, 7 of the Motion for Judgment by reason of lack of knowledge and/or
information or otherwise and demands for strict proof thereof.

2. American Safety admits the allegations in paragraphs numbered 3 and 9 of the
Motion for Judgment.

3. As and for its response to paragraphs numbered 8 and 10 of the Motion for

Judgment, Mitchell seeks to have-American Safety make legal conclusions and/or conclusions as

17 /<3



to the legal significance of portions of certain documents, which documents speak for
themselves, and American Safety neither admits nor denies the allegations contained in such
paragraphs.

4. As and for its response to paragraph numbered 11 of the Motion for Judgment,
American Safety incorporates its responses to paragraphs numbered 1 through 10.

5. As and for its response to paragraphs numbered 12 and 13 of the Motion for
Judgment, American Safety is unable either to admit or deny the allegations in paragraphs
numbered 12 and 13 of the Motion for Judgment by reason of lack of knowledge and/or
information or otherwise and demands for strict proof thereof.

6. As and for its response to paragraph numbered 14 of the Motion for Judgment,
American Safety incorporates its responses herein to paragraphs numbered 1 through 13.

7. As and for its response to paragraphs numbered 15-17 of the Motion for
Judgment, Mitchell secks to have American Safety make legal conclusions and/or conclusions as
to the legal significance of portions of certain documents, which documents speak for
themselves, and American Safety neither admits nor denies the allegations contained in such
paragraphs.

8. American Safety denies that it is liable to Mitchell:

a. for the matters alleged in the Motion for Judgment; and/or
b. in the amount for which Mitchell seeks judgment.
9. ‘American Safety denies any allegation contained in the Motion for Judgment

which it has not expressly admitted above.

18



B.
AFFIRMATIVE DEFENSES

In accordance with the provisions of Rules of Court, American Safety sets forth the
following as affirmative defenses:

10.  Mitchell’s claim is barred, in whole or in part, if, and to the extent that, Mitchell
failed to comply with the contractual or statutory provisions governing the enforcement of its
claim, or with the conditions precedent to filing and maintaining an action to enforce its claim,
all as set forth in the bond and/or in Virginia Code § 2.2-4341, or other applicable law.

11.  Mitchell’s claim is barred, in whole or in part, if, and to the extent that, Nati_?ns
paid any contract funds to Mitchell and/or anyone on behalf of any of them and/or to the extent
there are legitimate back-charges which Nations may properly assess against Mitchell and/or any
person or entity within the contractual chain.

12.  Mitchell’s claim is barred, in whole or in part, if, and to the extent that, Tﬁmer
Construction Company paid any contract funds not due, made over-payments, failed to pay
contract funds that were due and/or failed to withhold payment of funds which were required to
be withheld by contract or by reason of notice given.

13.  Mitchell’s claim is barred, in whole or in part, if, and to the extent that, Mitchell

has waived and/or is estopped from asserting its claim by virtue of Mitchell’s own prior breaches
of contract and/or misconduct in performance of its work, including, but not limited to, delay,
defective performance or supply of material and/or failure to comply with contractual and/or
statutory obligations.

14.  Mitchell’s claim is barred, in whole or in part, if, and to the extent that, the
present action was not commenced within the time required by the provisions of any bond and/or

. applicable statute of limitation.
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15.  On information and belief, the claim which Mitchell seeks to assert against
American Safety is barred and precluded, in whole or in part, by the doctrines of waiver,

estoppel and/or failure to mitigate damages.

C.
RESERVATION

American Safety reserves the right to file counterclaims, cross-claims, third-party claims
and/or to amend its Grounds of Defense and Affirmative Defenses to add additional grounds
therefor as it may deem appropriate and/or as it may later become advised.

WHEREFORE, and by reason of the foregoing, American Safety demands that the Court
grant judgment in favor of American Safety and for its costs and expenses herein incurred,

including the reasonable fees and charges of its attorneys.

AMERICAN SAFETY CASUALTY
INSURANCE COMPANY

By Counsel

v -

Elgine R. Jordan (VSB No. 27284)
Joshua N. Lief (VSB No. 37094)
Sands Anderson Marks & Miller, P.C.
801 East Main Street

P.O. Box 1998

Richmond, VA 23218-1998

Tel: (804) 648-1636

Fax: (804) 783-7291
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AFFIDAVIT

STATE OF GEORGIA
COUNTY OF COBSB, to wit:

Peter J. Hildebrand, an authorized representative and agent of American Safety Casualty
Insurance Company, being first duly sworn and on oath, appeared this day before the
undersigned Notary Public, and stated that, upon information and belief, that the matters in this

pleading are true and correct.

Subscribed and sworn this /774 day of May, 2002.

er J. Hildebrand

My commission expires: _|! ‘, 1 ‘ 0% }

Notary Rablic
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was mailed, postage prepaid, this _& OtL
day of May, 2002, to:

William R. Mauck, Esquire
Williams Mullen
Two James Center, 11" Floor
1021 East Cary Street
P.O. Box 1320
Richmond, VA 23218
Counsel for C.G. Mitchell Construction, Inc.

Rondelle D. Herman, Esquire
Adam N. Harrell, Jr., Esquire
Harrell & Chambliss, LLP
707 E. Main Street, Suite 1000
Richmond, VA 23219
Counsel for Nations Environmental Services, Inc.

v
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION CO., INC. )
)
3 Plaintiff, )
g )

V. ) Civil Case No. LP-937-1
)
NATIONS ENVIRONMENTAL SERVICES, INC,, et al. )
)
Defendants. )

2

AMERICAN SAFETY CASUALTY INSURANCE COMPANY )
)
Defendant/Cross-claim plaintiff, )
V. )
. )
NATIONS ENVIRONMENTAL SERVICES, INC. )
)
Serve: Adam N. Harrell, Jr. )
Registered Agent )
4701 Cox Road, Suite 301 )
Glen Allen, VA 23060-6802 )
(County of Henrico) )
)
Defendant/Cross-claim defendant. )

CROSS-CLAIM
The defendant/cross-claim plaintiff American Safety Casualty Insurance Company
(“American Safety”), by counsel, as and for its cross-claim against the defendant/cross-claim
defendant Nations Environmental Services, Inc. (“Nations”) and pursuant to the Rules of the
Supreme Court of Virginia (the “Rules of Court”) and any and all other applicable authority,

states the following.
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1. American Safety is a corporation duly organized and existing under the laws of
the State of Delaware and maintains its principal place of business in the State of Georgia and is
duly authorized to engage in business as a surety in the Commonwealth of Virginia.

2. Nations is a corporation organized and existing under the laws of the
Commonwealth of Virginia and a licensed contractor.

3. In the Motion for Judgment initiating this action (the “Motion for Judgment”), the
plaintiff C.G. Mitchell Construction Co., Inc. (“Mitchell”) alleges that it has a valid claim against
labor and materials payment bond (the “Bond”) issued by American Safety and naming Nations
as the principal.

4. American Safety denies liability to Mitchell based on the allegations in the
Motion for Judgment, or for any other matter whatsoever.

5. Under the terms and conditions of a ““General Agreement of Indemnity” (the
“Indemnity Agreement”) and other applicable law, Nations is obligated to exonerate, hold
harmless, indemnify and keep indemnified American Safety from and against any and all claims,
demands, liabilities, losses, costs and expenses, including attorneys’ fees, by reason of having
executed, or procured the execution of, the Bond.

6. Although American Safety denies liability to Mitchell, to the extent that American
Safety is held liable to Mitchell, then Nations is liable to and must exonerate, hold harmless,
indemnify and keep indemnified American Safety for the same amount, plus attorneys’ fees and
costs incurred in defense of Mitchell’s claim.

WHEREFORE, to the extent that American Safety is held liable to Mitchell, then
American Safety demands judgment against Nations in the same amount, or those sums which

the law and the evidence may otherwise establish, plus all interest at the pre-judgment rate as
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authorized by the Code of Virginia, as well as all of its costs, expenses, attorneys’ fees and post-
judgment interest on the entire sum until paid, all as provided by the terms and conditions of the

Indemnity Agreement.

AMERICAN SAFETY CASUALTY
INSURANCE COMPANY

By Counsel

L

e R Jordan (VSB No. 27284)
Jos ua N. Lief (VSB No. 37094)
Sands Anderson Marks & Miller, P.C.
801 East Main Street
P.O. Box 1998
Richmond, VA 23218-1998
Tel: (804) 648-1636
Fax: (804) 783-7291




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was mailed, postage prepaid, this &'ﬂ\
day of May, 2002, to:

William R. Mauck, Esquire
Williams Mullen
Two James Center, 11" Floor
1021 East Cary Street
P.O. Box 1320
Richmond, VA 23218
Counsel for C.G. Mitchell Construction, Inc.

Rondelle D. Herman, Esquire
Adam N. Harrell, Jr., Esquire
Harrell & Chambliss, LLP
707 E. Main Street, Suite 1000
Richmond, VA 23219
Counsel for Nations Environmental Services, Inc.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C. G. MITCHELL CONSTRUCTION, INC. )

)

)

)

Plaintiff, )

) Case No. LP 937-1
V. )

)
NATIONS ENVIRONMENTAL SERVICES, INC., ) RECEIVED & FILED

; CIRCUIT COURT
and ) MAY 3 0 2002 .

) o
AMERICAN SAFETY CASUALTY ) %?VIL . CL%%?
INSURANCE COMPANY, )

)

)

)

)

Defendants.
GROUNDS OF DEFENSE TO CROSS-CLAIM
Comes now the Defendant, Nations Environmental Services, Inc,

(“Defendant”) by counsel, and submits the following Grounds of Defense to the Cross-
Claim (the “Motion”) filed in this matter:

1. Defendant admits the allegations of paragraph 1 of the Motion.

2. Defendant admits the allegations of paragraph 2 of the Motion.

3. Defendant admits the allegations of paragraph 3 of the Motion as the
document speaks for itself.

4, Defendant admits the allegations of paragraph 4 of the Motion as the

document speaks for itself.
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5. Defendant denies the allegations of paragraph 5 of the Motion.

6. Defendant denies the allegations of paragraph 6 of the Motion.

FURTHER ANSWERING, Defendant Nations Environmental Services, Inc.
states as follows:

Defendant will rely on all available defenses at the trial of this matter as may
appear from the discovery of the evidence and the evidence presented at trial and reserves
the right to amend these grounds of defense.

WHEREFORE, having fully answered, Defendant, Nations Environmental

Services, Inc. prays that this matter be dismissed with costs.

NATIONS ENVIRONMENTAL
SERVICES INC.
(et )
: Counsel

Rondelle D. Herman

Adam N. Harrell, Jr.

Harrell & Chambliss, LLP

707 E. Main Street, Suite 1000

Richmond, Virginia 23219

(804) 643-8401

(804) 648-2707 - facsimile

A4
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CERTIFICATE OF SERVICE
On May 23, 2002, I hereby certify that the foregoing Grounds of Defense was
sent by first-class mail, postage prepaid to Elaine R. Jordan, Sands, Anderson, Marks &
Miller, P.C., 801 East Main Street, P. O. Box 1998, Richmond, VA 23218-0998 and
Livingston B. Haskell, Esquire, Williams Mullen, Two James Center, 1 1™ Floor, 1021

East Cary Street, P.O. Box 1320, Richmond, Virginia 23218-1320.

oot ) H—
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

John Marshall Courts Building
C.G. MITCHELL CONSTRUCTION, INC. )
)
Plaintiff, )
)
v. ) Civil Case No. LP-937-1
)
NATIONS ENVIRONMENTAL SERVICES, INC,, et al. )
)
Defendants. )
)
AMERICAN SAFETY CASULTY INSURANCE CO., )
)
Third-Party Plaintiff )
)
v. )
)
JANET C. WILLIAMS, and )
)
Serve: Janet C. Williams )
10 South 14th Street, Suite 103 )
Richmond, Virginia 23219 )
)
CHIJIOKE UDE, )
)
Serve: Chijioke Ude )
10 South 14th Street, Suite 103 )
Richmond, Virginia 23219 )
)
Third-Party Defendants. )

-PARTY MOTION F DG
The defendant and third-party plaintiff American Safety Casualty Insurance Company
(“American Safety”), by counsel, as and for its Third-Party Motion for Judgment against Janet C.

Williams (“Williams™) and Chijioke Ude (“Ude”), and pursuant to the Rules of the Supreme

Flied i the Ot .omu.’.?..daw.l_s_— 00%
WritTax $ 25— —-‘LQL@
m___:'z___- oeste: BEVILL M. DEAN, CLERK

Lib.FeG.__k-I— /, / -
iffs Ree — Y
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Court of Virginia (the “Rules of Court™) and any and all other applicable authority, states the
following.
PARTIES

1. The plaintiff C. G. Mitchell Construction, Inc. (“Mitchell”) has filed against
American Safety a motion for judgment (the “Motion for Judgment”) instituting this action, a
copy of which is attached hereto as Exhibit A.

2. American Safety is a corporation duly organized and existing under the laws of
the State of Delaware and maintains its principal place of business in the State of Georgia and is
duly authorized to engage in business as a surety in the Commonwealth of Virginia.

3. Williams is, and was at all times pertinent to this proceeding, a citizen of Virginia
and president of defendant Nations Environmental Services, Inc. (“Nations™).

4, Ude is, and was at all times pertinent to this proceeding, a citizen of Virginia and
vice-president of Nations.

COUNT I

5. In the Motion for Judgment, Mitchell alleges that it has a valid claim against a
labor and material payment bond (the “Bond”) issued by American Safety and naming Nations
as the principal.

6. American Safety denies liability to Mitchell based on the allegations in the
Motion for Judgment and has asserted various affirmative defenses.

7. On May 23, 2000, Nations, Williams and Ude executed an agreement in writing
whereby they agreed to jointly and severally exonerate, hold harmless and indemnify American
Safety from and against any and all claims, demands, liability, losses, costs and expenses of any

kind, including court costs and attorneys’ fees in connection with the Bond (the “Indemnity
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Agreement”). A copy of the Indemnity Agreement is attached as Exhibit B and made a part of
this Third-Party Motion for Judgment.

8. Under the terms of the Indemnity-Agreement, Mitchell’s lawsuit against
American Safety constitutes an “Event of Default” in the Indemnity Agreement.

9. Under the terms of the Indemnity Agreement, upon occurrence of an “Event of
Default,” American Safety was authorized to, among other remedies, file suit to enforce the
Indemnity Agreement.

10.  Although American Safety denies liability to Mitchell, to the extent that American
Safety is held liable to Mitchell, then Nations, Williams and Ude must indemnify Americin
Safety for the same amount, plus attorneys’ fees and costs. American Safety has separately filed
a cross claim against Nations.

WHEREFORE, American Safety seeks judgment against Williams and Ude (and also
under the cross claim against Nations), jointly and severally, in the amount of any judgment
entered in this action against American Safety, plus all interest as provided By law, as well as all
of its costs, expenses, attorneys’ fees and post-judgment interest on the entire sum until paid, all
as provided by the terms and conditions of the Indemnity Agreement.

AMERICAN SAFETY CASUALTY
INSURANCE COMPANY

By Counsel

.
Eldine R. Jorda (VSB No. 27284)
Jostiua N. Lief (VSB No. 37094)
Sands Anderson Marks & Miller, P.C.
801 East Main Street
P.O. Box 1998
Richmond, VA 23218-1998
Tel: (804) 648-1636
Fax: (804) 783-7291

177 7
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was mailed, postage prepaid, this'\‘l"L
day of June, 2002, to:

William R. Mauck, Esquire
E. Livingston B. Haskell, Esquire
Williams Mullen
Two James Center, 11" Floor
1021 East Cary Street
P.0O. Box 1320
Richmond, VA 23218
Counsel for C.G. Mitchell Construction, Inc.

Rondelle D. Herman, Esquire
Harrell & Chambliss, LLP
707 E. Main Street, Suite 1000
Richmond, VA 23219
Counsel for Nations Environmental Services, Inc.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C. G. MITCHELL CONSTRUCTION, INC.

Plaintiff, -
Case No. LP 937-1
V.

NATIONS ENVIRONMENTAL SERVICES, INC.,
and

AMERICAN SAFETY CASUALTY
INSURANCE COMPANY, et al.

N S Nt Nt St N Nt Nt Nt ) wt wt “t “wwt “wr “r “r - “

Defendants.

MOTION TO WITHDRAW AS COUNSEL
Harrell & Chambliss LLP, counsel for Nations Environmental Services, Inc.(“Nations™),
defendant herein (the “Client”), under Virginia Rules of Professional Conduct 1.16, respectfully
moves for leave to withdraw as counsel herein, and as cause represents:
1. Under Rule 1.16(c), counsel of record may not withdraw “except by leave of
court after compliance with notice requirements.”
2. Under Rule 1.16(b), counsel may withdraw from representation under certain

specified conditions, to include:

RECEIVED & 5D
C{RCUIT COURT

/0
/ 0CT 72002

©VILL M, DEAN, CLERK
%b",bb. .................. D.C.
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a. The Client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer’s services and has been given reasonable warning that the lawyer will
withdraw unless the obligation is fulfilled, and

b. The representation will result in an unreasonable financial burden on the
lawyer.

3. Harrell & Chambliss LLP has represented Client in this matter and presently is
owed in excess of $45,000.00 on account of services rendered. Client has.ceased all or nearly all
of its business activity and lacks the resources to pay counsel for services rendered in the past or
for serviéesto be rendered in the future in this matter. As a result, both of the conditions set forth
in the withdrawal set out in paragraph 2 about have been met.

4, Client is aware of this Motion and has consented to the entry of an order granting
counsel leave to withdraw as evidenced by its endorsement of the sketch order submitted
herewith.

WHEREFORE, Harrell & Chambliss LLP, counsel for Nations Environmental
Services, Inc., defendant, respectfully moves for leave to withdraw as counsel herein and that the

Court enter the order granting that relief attached hereto after such hearing as the Court deems

proper.

HARRELL & CHAMBLISS LLP

L d
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CERTIFICATE

On this 1* day of October, I hereby certify that this Motion to Withdraw as Counsel was
delivered first class mail, postage prepaid to the following:

Janet C. Williams,

Nations Environmental Services, Inc.
217 Maury Street

Richmond, Virginia 23224

E. Livingston Haskell, Esquire
Williams Mullen

Two James Center

1021 East Cary Street

P.O. Box 1320

Richmond, Virginia 23218-1320

Joshua N. Lief, Esquire
Sands,Anderson, Marks & Miller, PC
801 East Main Street

P. O. Box 1998

Richmond, Virginia 23218-1398

William R. Baldwin, Esquire
Cherry, Seymour & Hundley, P.C.
707 East Main Street, Suite 475
Richmond, Virginia 23219

James C. Skilling, Esquire

Butler, Williams, Pantele & Skilling, P.C.
1309 East Cary Street, Second Floor
Richmond, Virginia 23219

(e )

Rondelle D. Herman
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C. G. MITCHELL CONSTRUCTION, INC.

)
)
)
)
Plaintiff, )
) Case No. LP 937-1
V. )
)
NATIONS ENVIRONMENTAL SERVICES, INC.,, )
)
)
and - )
3
AMERICAN SAFETY CASUALTY )
INSURANCE COMPANY, et al. )
)
)
)
Defendants. )

ORDER TO WITHDRAW AS COUNSEL
This day came Harrell & Chambliss LLP, counsel for Nations Environmental
Services, Inc. (the “Client”) and moves this Honorable Court, with the consent of the
Client, for leave to withdraw as counsel pursuant to Virginia Rules of Professional
Conduct 1.16. And it appearing that such motion should be granted, it is hereby
ORDERED that Harrell & Chambliss LLP is granted leave to withdraw as counsel and is

relieved of its duties as Counsel for the Client.

ENTER: [/ / & 62
/ .
Q@e\

45
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I ask for this:

(e D

Rondelle D. Herman
Harrell & Chambliss LLP
Eighth and Main Building
707 East Main Street

Suite 1000, P. O. Box 518
Richmond, VA 23218-0518

Seen and Agreed:

Natlons Environmental Services, Inc.
217 Maury Street
Richmond, Virginia 23224

Defendant

Seen and—

illiams Mullen
Two James Center
1021 East Cary Street
P.O.Box 1320
Richmond, Virginia 23218-1320
Counsel for Plaintiff

Objeukest g

Seen and

)\«w\/\
ua N. Mef, Esquire
S ds,Anderson, Marks & Miller, PC
801 East Main Street
P. O. Box 1998
Richmond, Virginia 23218-1398
Counsel for American Safety Casualty Insurance Company
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Coladd 4o
Seen and ©

bom\g__

William R. Baldwin, Esquire
Cherry, Seymour & Hundley, P.C.
707 East Main Street, Suite 475
Richmond, Virginia 23219
Counsel for Janet Williams

- NcS —

Seen anaT vj
ﬂ Skilling, Esquire

Butler; Williams, Pantele & Skilling, P.

1309 East Cary Street, Second Floor

Richmond, Virginia 23219

Counsel for Chijioke Ude

39

277



VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

John Marshall Courts Building
C.G. MITCHELL CONSTRUCTION, INC., )
Plaintiff, ;
V. ; Case No. CL02P-937
NATIONS ENVIRONMENTAL ;
SERVICES, INC,, et al. )
Defendants. ;

AMENDED MOTION FOR SANCTIONS AND/OR TO COMPEL

Plaintiff C.G. Mitchell Construction, Inc. (“Mitchell”), by counsel, pursuant to Rule 4:12
of the Rules of the Supreme Court of Virginia, moves for entry of an order (1) sanctioning
Defendant Nations Environmental Services, Inc. (“Nations”) for the failure of its corporate
designee to appear for a Rule 4:5(b)(6) deposition, and/or (2) compelling Nations’ corporate
designee to appear for a deposition. In support thereof, Mitchell states as follows:

1. On April 19, 2002, Mitchell filed the Motion for Judgment herein naming Nations
as a defendant.

2. On or about April 30, 2002, Nations filed a Grounds of Defense. At that time,
Nations was represented by Rondelle D. Herman, Esq. and Adam N. Harrell, Jr., Esq. of the firm
of Harrell & Chambliss, LLP.

3. On or about October 1, 2002, Ms. Herman, on behalf of Harrell & Chambliss,

LLC, filed a Motion to Withdraw as Counsel. RECSIVED & FILED

TRCUIT COURT

MAR 1 7 2003 g
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4. On October 29, 2002, Mr. Harrell resigned as Nations’ registered agent. Nations
has not listed a new registered agent with the State Corporation Commission (“SCC”).

5. The SCC terminated Nations’ corporate status on December 31, 2002.

6. On January 2, 2003, the Court entered an order (the “Order”) granting the Motion
to Withdraw as Counsel.

7. Since the entry of the Ordér, no attorney has noted an appearance for Nations.

8. On February 12, 2003, counsel for Mitchell sent a letter to counsel for the parties
and to Janet C. Williams, President of Nations, indicating Mitchell’s intention to take the
depositién ‘of Nations® corporate designee pursuant to Rule 4:5(b)(6). Mitchell sent the letter to
Ms. Williams at the address for Nations set forth on the Order. A copy of the letter is attached
hereto as Exhibit A.

9. After receiving no response to its letter, Mitchell issued a Notice of Rule 4:5(b)(6)
Deposition for the corporate designee of Nations for March 7, 2003, at 1:00 p.m. (the “Notice”).
The Notice was served by mail on counsel for the parties and Nations at its last known address.
A copy of the Notice is attached hereto as Exhibit B.

10.  Thereafter, Mitchell had the Notice served by private process server on Ms.
Williams and Ethel Holmes, Director of Nations. Copies of the Affidavits of Process Server for
service on Ms. Williams and Ms. Holmes are attached hereto as Exhibits C and D, respectively.

11.  James, C. Skilling, Esq. accepted service of the Notice on behalf of his client,
Chijioke Ude, Vice-President of Nations. A copy of the Acceptance of Service is attached hereto
as Exhibit E.

12.  In violation of the Rules of the Supreme Court of Virginia, no corporate designee

from Nations appeared on March 7, 2003 pursuant to the Notice.
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13.  The failure of a corporate designee from Nations to appear for a deposition
pursuant to the Notice prevents Mitchell from obtaining information needed to prosecute its
claims in this case.

14.  Rule 4:12(d) provides, inter alia, that the Court may make such orders as it deems
just, including the rendering of judgment by default, for the failure of Nations to have its
corporate designee appear for a deposition pursuant to the Notice.

15.  Rule 4:12(a) provides, inter alia, that upon motion of a party, the Court may issue

an order compelling discovery.

WHEREFORE, Plaintiff C.G. Mitchell Construction, Inc., respectfully requests that-this
Court enter an order (1) granting one or more of the sanctions set forth in Rule 4:12(b)(2)(A)-
- (O), and/or compelling the appearance of Nations’ corporate designee for a Rule 4:5(b)(6)
deposition; (2) awarding to Mitchell its costs and expenses, including attorney's fees, caused by
Nations’ disobedience of the Rules of Court; and (3) granting such other relief as it may deem

proper.

C.G. MITCHELL CONSTRUCTION, INC.

N

~"{_/0Of Courisel

William R. Mauck, Jr. (VSB No. 25439)

E. Livingston B. Haskell (VSB No. 42844)
WILLIAMS MULLEN

A Professional Corporation

Two James Center

1021 East Cary Street

Post Office Box 1320

Richmond, Virginia 23218-1320

Counsel for C.G. Mitchell Construction, Inc.

)
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CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of March 2003, a copy of the foregoing Amended
Motion for Sanctions and/or to Compel was forwarded by first class, postage prepaid mail, to:

Nations Environmental Services, Inc.
217 Maury Street '
Richmond, Virginia 23219

Elaine R. Jordan, Esq.
Joshua N. Lief, Esq.
SANDS ANDERSON MARKS & MILLER, P.C.
801 East Main Street
Post Office Box 1998
Richmond, Virginia 23218-1998
""" Counsel for American Safety Casualty Insurance Company
James C. Skilling, Esq.
BUTLER, WILLIAMS & SKILLING, P.C.
1309 East Cary Street, Second Floor
Richmond, Virginia 23219
Counsel for Chijioke Ude

William R. Baldwin, Esq.
CHERRY, SEYMOUR & HUNDLEY, P.C.
707 East Main Street, Suite 475
Richmond, Virginia 23219
Counsel for Janet C. Williams

-

I\WMCDLIB\LHASKELL\0912352.01
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WILLIAMS MULLEN

Direct Dial: 804.783.6927

wmuﬂnmuﬂtnmm
February 12, 2003
Elaine R. Jordan, Esq. James C. Skilling, Esq.
Sands Anderson Marks & Miller, P.C. Butler, Williams & Skilling, P.C.
801 East Main Street 1309 East Cary Street, Second Floor
Post Office Box 1998 Richmond, Virginia 23219
Richmond, Virginia 23218-1998
Nations Environmental Services, Inc. William R. Baldwin, Esq.
217 Maury Street... . Cherry, Seymour & Hundley, P.C.
Richmond, Virginia 23219 707 East Main Street, Suite 475 -

Richmond, Virginia 23219 .

Re: C.G. Mitchell Construction, Inc. v. Nations Environmental Services, Inc. and

American Safety Casualty Insurance Company
Case No. CL02P-937

Dear Sir/Madam:

Pursuant to Rule 4:5(b)(6), C.G. Mitchell Construction, Inc. intends to take the deposition
of the corporate designee of Nations Environmental Services, Inc. in the above-referenced

matter. For purposes of scheduling the deposition, I ask that you contact me with regard to any
conflicts that you may have during the week of March 3-7, 2003. Once I receive your responses,
1 will notice the deposition for a mutually agreeable time.

1 look forward to hearing from you shortly.

ELBH
cc: Charles G. Mitchell
William R. Mauck, Jr., Esq.

AWMCDLIB\ALHASKELLVI903134.01

A Professional Corporation

MICRHIGAN o VIRGINIA ¢ WASHINGTON, D.C. * LONDON

Two James Center 1021 East Cary Street (23219) P.O.Box 1320 Richmond, VA 23218-1320 Tel: 804.643.1991 Fax: 804.783.6507
www.williamsmullen.com
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
J ohn Marshall Courts Building -

C.G. MITCHELL CONSTRUCTION, INC,, )

Plaintiff, ;
v. ; Case No. CL02P-937
NATIONS ENVIRONMENTAL ; |
SERVICES, INC., et al. )

Defendants. ;

NOTICE OF RULE 4:5 DEPOSITION -

PLEASE TAKE NOTICE that on March 7, 2003, at 1:00 p.m., plaintiff C.G. Mitchell
Construction, Inc. (“Mitchell”), by counsel, will take the deposition of the corporate designee of
defendant Nations Environmental Services, Inc. (“Nations”), at the law offices of Williams o
Mullen, Two James Center, 17th Floor, 1021 East Cary Street, Richmond, Virginia 23219,
pursuant to Rule 4:5(b)(6) of the Rules of the Supreme Coﬁrt'df Virginia. Nations shall -
designate one or more of its officers, directors, managing agents or other persons to testify on its
behalf, before a notary public or other officer authorized to administer oaths, concerning the

following matters:

1. ~ The allegations of the Motion for Judgment;

2. The assertions and defenses set forth in Nations® Grounds of Defense;

3. Nations’s answers to interrogatories propounded in this case;

4, The formation, structure, finances, officers, employees, operational history, and
- assets of Nations;

5. The agreement between Nations and Mitchell whereby Mitchell was to perform
services, supply equipment and/or provide materials related to the demolition of
the Richmond Convention Center in the City of Richmond, Virginia (the “Project”);

EXHIBIT

I

a5 /7



1Q.
11.
12,
13.
14.

15.

16.

17.

18.

I 3

Any contracts between Nations and any person, company, organization, or entity

- for work, materials or-services related to the Pro;ect

The payment bond issued by American Safety Casualty Insurance Company
(“American Safety™) as surety and Nations as principal for the Project;

Communications between Nations and Mitchell regarding the Project;

Communications between American Safety and Nations regarding Mitchell’s
claims;

Communications between Nations and Truner Con.%truction regarding the Project;
Nations’s dispute of any invoice issued by Mitchell for the Project;

Nations’s bid for the Project;

Nations’s contract with Turner Construction for the Project;

The work, services, and eqﬁipment' supplied to the Project;

Any problems, difficulties, or complaints regarding the work, services, and
equipment supplied by Nations and/or Mitchell to the Project;

The projected and actual costs for Nations for its involvement with the Project;

The profit or loss incurred by Nations resultmg from its involvement with the
Project; and

Any other matter reasonably related to Nations’s involvement with the Project.

This deposition will be taken for purposes of discovery and any and all permissible uses

at trial. The deposiﬁon shall continue from day to day and time to time as necessary until

completion.

C.G. MITCHELL CONSTRUCTION, INC.

we L FYC

— (_~0Of Counsel
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.Court: Richmond Circuit Court
Case: C.G. Mitchell Construction, Inc,  vs. ati
Plainﬁﬂ?eﬁﬁona Defendant/Respondent

Case No.: CLO2P-937

Service Information:

ffﬁdavit of Private Process Server '

NAME AND ADDRESS OF PERSON/ENTITY BEING SERVED

Address (If different from above)
Document(s): Notice of Deposition
]

1, D.M. Hester, St. , being duly sworn, declare that I am a citizen of the United States, over the age of eighteen and not a party
to the action, nor otherwise interested in the subject matter in controversy.

Service was completed on 2/25/03, at 2:45 p.m.
. . Date Time

.

- MANNER OF SERVICE: _

( ) Personal Service - By delivering a copy of the above described process in writing to him/her or the entity in person.
( ) Substitute Service (Residence) — Being unable to make personal service and not finding the above mentioned person at his/her *
usual place of abode by delivering a copy of the said process and giving information of its purport at his/her usual place of residence
to: who is a member of his/her family and is the of the mentioned person, other than a temporary
sojourner or guest, and who is of the age of 16 years or older. '
( ) Substitute Service (Buts}:nessg— By leaving, during office hours, copies, at the person/entity being served, leaving same with

on apparently in charge thereof: _______
person &P Y “E Name/Title :
HQ Posted Service - By posting on front door or such other as appears to be the main entrance of the usual place of abode, address
listed above (other authorized recipient not found).
ADDRESS VERIFIED, THIS IS A PRIVATE RESIDENCE.
( ) Non-Service (Not Found) — After due diligence search, careful inquiry and diligent attempts at the address listed above, I have

been unable to effect process upon the person/entity being served.

Reason for non-service:

Service Attempts: (1) (V)]

Description: Age: . Sex:___ Ht: Wt: Hair; Eyes:_} Race:

1 declare under penalty of perjury that the information contained herein is true and correct and thid ffidavit was

executedon:  2/26/03 at Richmond. Virginia
Date City/State

Commonwealth of Virginia / County of Chesterfield /

Subs and swom before me, a notary ppblic, this =" Signaturdof Process Server

Date

Hester Investigations & Process Service
4224 Inca Drive, Richmond, VA 23237

(804) 271-0298 '
DCJS License 1.D. # 11-2666 % EXHIBIT

c
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VA CODE 8. 0]-293 8 ..01-296, 8.01-320, 8.01-325

Name of Court: RICHMOND CITY( ~CUIT COURT- ' __ Case NO:VOZ-P-937
C.G. MITCHELL CONSTRUCTION INC ’
Pleintiff/Petitioner . .

V. .

NATIONS ENVIROMENTAL SERVICES, INC., ET AL

Defendant/Respondent

Serve: ETHEL HOLMES, C/O NATIONS ENVIROMENTAL SERVICES, INC

Address: 1412 DUCK RUN COURT, VIRGINIA BEACH,VA 23455, . (RESIDENCE)

Document(s)yOTIcE OF DEPOSITION -

l, CAROL A WINDLEY being duly sworn, declare that | am a citizen of the United States, over the age of eighteen
and not a party td this action, nor otherwise interested in subject matter in controversy. :

Service was completed on__3/3 /03, at 22 20AM ]

. Date ' Time
MANNER OF SERVICE
Personal Service -expetsomﬂydeﬁvemga copy of the above described process in writing to him/her or entity in person.

{ ) Substitute Service (Residence) - Being unable to make personal service and not finding the above mentioned person at his/her usual
place of abode by delivering a copy of the said process and giving information of its purport at his/her usual place of residence ®
to: who is a member of his/her family and is the of the above mentioned

person, dheruanatempaarysqoumefwgm.ammisofﬂ;eageoﬂsyeammdder
{ ) Substitute Service (Business)- By leaving, during office hours, copies, at the perscn/entity being served, leaving same with person apparently
in charge thereo., ’ .

Name : Title .
{ } Posted Service - Being unabie to make personal service nol finding the above mentioned person at his/her usua! ptace of abode nor any member
of his/her family of the age of 18 years of older at said above by posting a copy of such process at the front door or at such other door as appears to be the

main entrance of such piace of abode.
Comments:

( ) Non-Service (Not Found): On the day of . 2003, at , After due diligence
search, careful inquiry and diligent attempts at the address fisted above, | have been unabile to effect process upon the personfentity being served.
Reason for non-service:,

Description: Age:3°'_s ,Sex: £ skin;_BLK 345 3 W75 HaiPLK  Glasses:NO
Attempts: (12/28/03 5:26P  53/1/03 92308  53/1/03 2:44P  ,3/1/03 6:55PM

i declare under penalty of perjury that the information contained herein is true and correct and this affidavit

was executed on: __3/3/03 at _Virginia Beach . __ VIRGINIA
Date City State

State of Virginia
City of Virgina Beach

S‘gnature of Ptocess Semt

Subscribed and swom before me, a notary public, this 3 day of . MARCH 2003.
v !

Notary Public _ . g
My Commission expires___ 3 “3|-:5 REF#03-3985

Quality Process Services, Inc.
P.O. BOX 61129

Virginia Beach, VA 23466-1129

(757) 486-9600
"EXHIBIT
%
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION, INC,, )
)
Plaintiff, )
)

V. ) Case No. CL02P-937
)
NATIONS ENVIRONMENTAL SERVICES, INC., )
and AMERICAN SAFETY CASUALTY )
INSURANCE COMPANY, : )
)
Defendants. )

ACCEPTANCE OF SERVICE

1, James C. Skilling, Esq., attomney and authorized agent for Chijoke Ude, hereby accept
service of the Notice of Rule 4:5(b)(6) Deposition issued by C.G. Mitchell Construction, Inc. for

the deposition of the corporate designee of Nations Environmental Services, Inc. in the above-

styled matter.

DATE: 3+ 3 0% (\A\ .

@J C. Skilling Esg-
COMMONWEALTH OF VIRGINIA,

CITY/COUNTY of _Richniond, to-wit:

Subscribed and swom to before me, the undersigned Notary Public, this _\7>_Wl day of
Marda 2003 |

Notary Public

My commission expires: (Juwe 30,2005 .

EXHIBIT

tabbles®
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION, INC., )
Plaintiff, ;

v. ; Case No. CL02P-937
NATIONS ENVIRONMENTAL ;
SERVICES, INC,, et al. )
) Defendants. ;
ORDER

CAME THIS DAY Plaintiff, C.G. Mitchell Construction, Inc. (“Mitchell”), by counsel,
to argue its Amended Motion for Sanctions and/or to Compel (the “Motion”) filed herein.

The Court FINDS that after receiving proper notice, a corporate designee from Nations
Environmental Services, Inc. (“Nations”) failed to appear for a deposition pursuant to Rule
4:5(b)(6).

Accordingly, for the reasons stated in the Motion and for other good cause shown, the
Motion is hereby GRANTED and it is ADJUDGED, ORDERED and DECREED that a
corporate designee of Nations shall appear for a deposition pursuant to Rule 4:5(b)(6) at a time
and place designated by Mitchell, but no later than fourteen (14) days from the entry of this
Order. It is further ORDERED that Mitchell shall recover from Nations the sum of

- .
$__ X fL;() () D as its reasonable expenses and attorney’s fees in obtaining this Order.

0 /%



The Clerk of this Court shall forward a certified copy of this Order to counsel of record

and any unrepresented parties.

ENTER: T / P57 OF

WE ASK FOR THIS:

Sl

R. Mauck, Jr. (VSB No. 25439)
E. Livingston B. Haskell (VSB No. 42844)
WILLIAMS MULLEN
A Professional Corporation
P.0. Box 1320
Two James Center, 11th Floor
1021 East Cary Street
Richmond, Virginia 23218-1320
(804) 643-1991; Fax (804) 783-6507
Counsel for C.G. Mitchell Construction, Inc.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building
C.G. MITCHELL CONSTRUCTION, INC.,
Plaintiff,

V. Case No. CL02P-937

NATIONS ENVIRONMENTAL
SERVICES, INC., et al.

N’ S Nt Nt N o Naat ) u au

Defendants.

MOTION FOR SANCTIONS

Plaintiff C.G. Mitchell Construction, Inc. (“Mitchell"’), by counsel, pursuant to Rule
4:12(d) of the Rules of the Supreme Court of Virginia, moves for entry of an order sanctioning
Defendant Nations Environmental Services, Inc. (“Nations™) for its failure to comply with a prior
order from this Court. In support thereof, Mitchell states as follows:

1. On March 25, 2003, the Court entered an order (the “Order”) granting the
Amended Motion for Sanctions and/or to Compel previously filed by Mitchell. A copy of the
Order is attached hereto as Exhibit A.

2. Pursuant to the Order, a corporate designee of Nations was to appear for a
deposition at a time and place designated by Mitchell.

3. On March 25, 2003, counsel for Mitchell faxed a letter to counsel for the parties
indicating Mitchell’s intention to take the deposition of Nations’ corporate designee pursuant to
Rule 4:5(b)(6) and the Order. Williams also sent the letter to Nations at its last known address.

A copy of the letter is attached hereto as Exhibit B.



4. After receiving communications from counsel regarding their availability and/or
intention to appear for the deposition, Mitchell issued a Notice of Rule 4:5(b)(6) Deposition for
the corporate designee of Nations for April 8, 2003, at 9:00 a.m. (the “Notice”). The Notice was
served by mail on counsel for the parties and Nations at its last known address. A copy of the
Notice is attached hereto as Exhibit C.

5. Thereafter, Mitchell had the Notice served by private process server on Ethel
Holmes, Director of Nations. A copy of the Affidavit of Process Server evidencing personal
service on Ms. Holmes is attached hereto as Exhibit D.

6. *~ In violation of the Rules of the Supreme Court of Virginia and the Order,no
corporate designee from Nations appeared on April 8, 2003 pursuant to the Notice.

7. The failure of a corporate designee from Nations to appear for a deposition
pursuant to the Notice prevents Mitchell from obtaining information needed to prosecute its
claims in this case.

8. Rule 4:12(d) provides, inter alia, that the Court may make such orders as it deems
just, including the rendering of judgment by default, for the failure of Nations to have its
corporate designee appear for a deposition pursuant to the Notice and the Order.

WHEREFORE, Plaintiff C.G. Mitchell Construction, Inc., respectfully requests that this
Court enter an order (1) granting one or more of the sanctions set forth in Rule 4:12(b)(2)(A)-
(C); (2) awarding to Mitchell its costs and expenses, including attorney's fees, caﬁsed by
Nations’ disobedience of the Rules of Court; and (3) granting such other relief as it may deem

proper.
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C.G. MITCHELL CONSTRUCTION, INC.

oy W% MJU%"”—

Of Counsel

William R. Mauck, Jr. (VSB No. 25439)

E. Livingston B. Haskell (VSB No. 42844)
WILLIAMS MULLEN

A Professional Corporation

Two James Center

1021 East Cary Street

Post Office Box 1320

Richmond, Virginia 23218-1320

Counsel for C.G. Mitchell Construction, Inc.

L4
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CERTIFICATE OF SERVICE
I hereby certify that on the {[ﬂ\day of April 2003, a copy of the foregoing Motion for
Sanctions was forwarded by first class, postage prepaid mail, to:

Nations Environmental Services, Inc.
217 Maury Street
Richmond, Virginia 23219

Elaine R. Jordan, Esq.
Joshua N. Lief, Esq.
SANDS ANDERSON MARKS & MILLER, P.C.
801 East Main Street
Post Office Box 1998
Richmond, Virginia 23218-1998
Counsel for American Safety Casualty Insurance Company

James C. Skilling, Esq.
BUTLER, WILLIAMS & SKILLING, P.C.
1309 East Cary Street, Second Floor
Richmond, Virginia 23219

Counsel for Chijioke Ude

William R. Baldwin, Esq.
CHERRY, SEYMOUR & HUNDLEY, P.C.
707 East Main Street, Suite 475
Richmond, Virginia 23219
Counsel for Janet C. Williams

W Wiauey—
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

John Marshall Courts Building
C.G. MITCHELL CONSTRUCTION, INC., )
)
- Plaintiff, )
)
v. ) Case No. CL02P-937
)
NATIONS ENVIRONMENTAL )
SERVICES, INC., et al. )
)
Defendants. )
ORDER

CAME THIS DAY Plaintiff, C.G. Mitchell Construction, Inc. (“Mitchell”), by counsel,
to argue its Amended Motion for Sanctions and/or to Compel (the “Motion”) filed herein.

The Court FINDS that after receiving proper notice, a corporate designee from Nations
Environmental Services, Inc. (“Nations”) failed to appear for a deposition pursuant to Rule
4:5(b)(6).

Accordingly, for the reasons stated in the Motion and for other good cause shown, the
Motion is hereby GRANTED and it is ADJUDGED, ORDERED and DECREED that a
corporate designee of Nations shall appear for a deposition pursuant to Rule 4:5(b)(6) at a time
and place designated by Mitchell, but no later than fourteen (14) days from the entry of this
Order. It is further ORDERED that Mitchell shall recover from Nations the sum of

$ g”;() ._()Das its reasonable expenses and attorney’s fees in obtaining this Order.

EXHIBIT
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The Clerk of this Court shall forward a certified copy of this Order to counsel of record

and any unrepresented parties.

WE ASK FOR THIS:

St 2

Williarfi R. Mauck, Jr. (VSB No. 25439)

E. Livingston B. Haskell (VSB No. 42844)
WILLIAMS MULLEN

A Professional Corporation

P.O. Box 1320

Two James Center, 11th Floor

1021 East Cary Street

Richmond, Virginia 23218-1320

(804) 643-1991; Fax (804) 783-6507
Counsel for C.G. Mitchell Construction, Inc.

SCQ—"\MAA o .'ng"b'?
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~
WILLIAMS MULLEN
Direct Dial: 804.783.6927
thaskell@willizmsmullen.com
March 25, 2003

BY FACSIMILE (783-7291) BY FACSIMILE (646-6814)
Elaine R. Jordan, Esq. James C. Skilling, Esq.
Sands Anderson Marks & Miller, P.C. Butler, Williams & Skilling, P.C.
801 East Main Street 1309 East Cary Street, Second Floor
Post Office Box 1998 Richmond, Virginia 23219
Richmond, Virginia 23218-1998
BY U.S. MATL BY FACSIMILE (648-5811)
Nations Environmental Services, Inc. William R. Baldwin, Esq.
217 Maury Street Cherry, Seymour & Hundley, P.C.
Richmond, Virginia 23219 707 East Main Street, Suite 475

Richmond, Virginia 23219

Re: C.G. Mitchell Construction, Inc. v. Nations Enviromnéntal Services, Inc. and

American Safety Casualty Insurance Company
Case No. CL02P-937

Dear Sir/Madam:

Pursuant to Rule 4:5(b)(6) and the Order entered by the Court this morning, C.G.
Mitchell Construction, Inc. intends to take the deposition of the corporate designee of Nations
Environmental Services, Inc. in the above-referenced matter. Please contact me regarding your
availability on March 28, 2003 (afternoon), April 4, 2003 (afternoon) and April 8, 2003 (all day).

Ilook forward to hearing from you shortly.

Sincerely,

askell

EXHIBIT
ELBH

cc:  Charles G. Mitchell §

B
William R. Mauck, Jr., Esq.

A Professional Corporation

MICHIGAN e VIRGINIA o WASHINGTON, D.C. « LONDON
Two James Center 1021 East Cary Street (23219) P.O. Box 1320 Richmond, VA 23218-1320 Tel: 804.643.1991 Fax: 804.783.6507

www.williamsmullen.com
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION, INC., )
Plaintiff, ;
v. ; Case No. CL02P-937
NATIONS ENVIRONMENTAL ;
SERVICES, INC,, et al. )
Defendants. ;

NOTICE OF RULE 4:5(b)(6) DEPOSITION
PLEASE TAKE NOTICE that on April 8, 2003, at 9:00 a.m., plaintiff C.G. Mitchell

Construction, Inc. (“Mitchell”), by counsel, will take the deposition of the corporate designee of
defendant Nations Environmental Services, Inc. (“Nations™), at the law offices of Williams
Mullen, Two James Center, 17th Floor, 1021 East Cary Street, Richmond, Virginia 23219,
pursuant to Rule 4:5(b)(6) of the Rules of the Supreme Court of Virginia. Nations shall
designate one or more of its officers, directors, managing agents or other persons to testify on its
behalf, before a notary public or other officer authorized to administer oaths, concerning the
following matters:

1. The allegations of the Motion for Judgment;

2. The assertions and defenses set forth in Nations’ Grounds of Defense;
3. Nations’s answers to interrogatories propounded in this case;
4. The formation, structure, finances, officers, employees, operational history, and

assets of Nations;
5. The agreement between Nations and Mitchell whereby Mitchell was to perform

services, supply equipment and/or provide materials related to the demolition of
the Richmond Convention Center in the City of Richmond, Virginia (the “Project™);

EXHIBIT

tabbles*
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10.

11.

12.

13.

14.

15.

16.

17.

18.

Any contracts between Nations and any person, company, organization, or entity
for work, materials or services related to the Project;

The payment bond issued by American Safety Casualty Insurance Company
(“American Safety™) as surety and Nations as principal for the Project;

Communications between Nations and Mitchell regarding the Project;

Communications between American Safety and Nations regarding Mitchell’s
claims;

Communications between Nations and Truner Construction regarding the Project;

Nations’s dispute of any invoice issued by Mitchell for the Project;

~ Nations’s bid for the Project;

Nations’s contract with Turner Construction for the Project; -
The work, services, and equipment supplied to the Project;

Any problems, difficulties, or complaints regarding the work, services, and
equipment supplied by Nations and/or Mitchell to the Project;

The projected and actual costs for Nations for its involvement with the Project;

The profit or loss incurred by Nations resulting from its involvement with the
Project; and

Any other matter reasonably related to Nations’s involvement with the Project.

This deposition will be taken for purposes of discovery and any and all permissible uses

at trial. The deposition shall continue from day to day and time to time as necessary until

completion.

C.G. MITCHELL CONSTRUCTION, INC.

Of Counsel



William R. Mauck, Jr. (VSB No. 25439)
E. Livingston B. Haskell (VSB No. 42844)

WILLIAMS MULLEN
A Professional Corporation

Two James Center

1021 East Cary Street
Post Office Box 1320

Richmond, Virginia 23218-1320
Counsel for C.G. Mitchell Construction, Inc.

CERTIFICATE OF SERVICE

I hereby certify that on this 28th day of March 2003, the original of the foregoing was
mailed, first-class postage prepaid, to the following:

———

Nations Environmental Services, Inc. -
217 Maury Street
Richmond, Virginia 23219

and copies of the foregoing were mailed to the following:

IAWMCDLIB\LHASKELL\0905959.02

Elaine R. Jordan, Esq.
Joshua N. Lief, Esq.
SANDS ANDERSON MARKS & MILLER, P.C.
801 East Main Street
Post Office Box 1998
Richmond, Virginia 23218-1998
Counsel for American Safety Casualty Insurance Company

James C. Skilling, Esq.
BUTLER, WILLIAMS & SKILLING, P.C.
1309 East Cary Street, Second Floor
Richmond, Virginia 23219

Counsel for Chijioke Ude

William R. Baldwin, Esq.

Cherry, Seymour & Hundley, P.C.

707 East Main Street, Suite 475

Richmond, Virginia 23219
Counsel for Janet C. Williams

%Agf/z/
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| AFF"NAVIT OF PROCESS “RVER

— 5 VA CODE 8.01-293, 8.01-296, 8.01-320. 8.01-323

Court: RICHMOND CIRCUIT COURT - LAW Case No:CL02-P-937

C.G. MITCHELL CONSTRUCTION

Plaintiff/Petitioner
V.

NATIONS..ENVIROMENTAL SERVICES, INC., ET AL.

Defendant/Respondent

SERVE: ETHEL HOLMES, DIRECTOR
Address: Nations Enviromental Services, INc. 1412 Duck Bun Ct., VA Beach, VA

Document(s): NOTICE OF DEPOSITION

{,, MICHAEL 2. WINDLEY , being duly sworn, declare that | am a citizen of the United States, over the age
of eighteen, competent to testify, and not a party to this action, nor otherwise interested in the subject matter in
controversy.

(X)PERSONAL SERVICE - Onthe _1ST _day of APRIL 2003, at _3:13PM__, By delivering
py of the above described in writing to him/her or entity in person. -
—ETHEL HOLMES » — DIRECTOR
Name Title
( )SUBSTITUTE SERVICE - On the day of 2003, at , By leaving,

during office hours, copies, at the person/entity being served, leaving same with person apparently in charge thereof, and
is authorized to accept process.

Name Title

( )Non-Service (Not Found) - On the __day of 2003, at , After
due diligence search, careful inquiry and diligent attempts at the address listed above, | have been unable to effect
process upon the person/entity being served because of the following reason(s):
[ 1Moved, Left no forwarding [ ] Unknown at Address [ ] Address does not exist

[ 1 Other/Explanation:

Attempts: 4/1/03, 11:27aM

| solemnly affirm under penalties of perjury that the contents of the foregoing affidavit are true to the best of
my knowledge, information, and belief.

Executed On: 4/2/03 at __VIRGINIA BEACH , _VIRGINIA
Date City/County tat
State of Virginia
County of Virginia Beach Signature f Process Server

EXHIBIT

Subscribed and swom before me, &ry public, this g day of ﬂ P{;] ! , 2003, % D

_— AWAVERAGN QSZ Oaee
OTARY P
My COmmi&icr? gq-!'f:g S 2\ 05 REF#03- 4177
Quality Process Services, Inc.
P.O. Box 61129
Virginia Beach, VA 23466-1129
(757) 486-9600
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION, INC., )
Plaintiff, g

\A ; Case No. CL02P-937
NATIONS ENVIRONMENTAL ;
SERVICES, INC., et al. )
Defendants. ;
ORDER

CAME THIS DAY Plaintiff, C.G. Mitchell Construction, Inc. (“Mitchell”), by counsel,
to argue its Motion for Sanctions (the “Motion”) filed herein.

The Court FINDS that Nations Environmental Services, Inc. (“Nations”) violated the
Order entered by the Court on March 25, 2003 when a corporate designee from Nations failed to
appear for a deposition pursuant to Rule 4:5(b)(6) after receiving proper notice.

Accordingly, for the reasons stated in the Motion and for other good cause shown, the
Motion is hereby GRANTED and it is ADJUDGED, ORDERED and DECREED that judgment
be entered in favor of Mitchell and against Nations Environmental Services, Inc. in the amount
of $312,500.09, together with interest at a rat‘e of nine pert':ent (9%), as provided by law, until
paid, plus costs of $184.00.

It is further ORDERED that Mitchell shall recover from Nations the sum of

$ as its reasonable expenses and attorney’s fees in obtaining this Order.
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The Clerk of this Court shall forward a certified copy of this Order to counsel of record

and any unrepresented parties.

ENTER: 5 / 40/ O2

Q\w_/( -
WE ASK R THIS:

Ul ———

William R. Mauck, Jr. (VSB/No. 25439)

E. Livingston B. Haskell (fSB No. 42844)

WILLIAMS MULLEN -
A Professional Corporation

P.O. Box 1320

Richmond, Virginia 23218-1320

Counsel for C.G. Mitchell Construction, Inc

5“ a&kLY | ) d@“
SEENAND@%?(&A o d, E{ ‘r nad WNWer@
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Elaine R. Jordan, Esq.

SANDS ANDERSON S & MILLER, P.C.

801 East Main Stree

Post Office Box 1998

Richmond, Virginia 23218-1998

Counsel for American Safety Casualty Insurance Company

SEEN AND ¢ e/

N C
jame—-s\ﬁ. Skilling, Esq. i
UTLER) WILLIAMS & SKILLING, P.C.
1309 East Cary Street, Second Floor

Richmond, Virginia 23219
Counsel for Chijioke Ude

I\WMCDLIB\LHASKELL\0914854.02
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION, INC., )
Plaintiff, ;
V. ; Case No. CL02P-937
NATIONS ENVIRONMENTAL ;
SERVICES, INC.,, et al. )
Defendants. ;

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AGAINST
DEFENDANT AMERICAN SAFETY CASUALTY INSURANCE COMPANY

Plaintiff C.G. Mitchell Construction, Inc. (“Mitchell””), by counsel, pursuant to Rule 3:18
of the Rules of the Supreme Court of Virginia, hereby moves the Court for entry of summary
judgment against defendant American Safety Casualty Insurance Company (“American Safety”).
In support thereof, Mitchell submits the accompanying Plaintiff’s Memorandum in Support of
Motion for Summary Judgment Against Defendant American Safety Casualty Insurance
Company. For the reasons expressed therein, there are no material facts genuinely in dispute and
Mitchell is entitled to judgment against American Safety as a matter of law.

C.G. MITCHELL CONSTRUCTION, INC.

S Ao

L7 Of Counsel

e B St

RECEIVED & FILED

o,

i
CIRCUIT COUK (
i

JUN 182003
%4

EEVILL M. DEAN, CLE g
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William R. Mauck, Jr. (VSB No. 25439)
E. Livingston B. Haskell (VSB No. 42844)

WILLIAMS MULLEN

A Professional Corporation
Two James Center

1021 East Cary Street

Post Office Box 1320

Richmond, Virginia 23218-1320

Tel:  804.643.1991
Fax: 804.783.6507

CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of June 2003, a copy of the foregoing was delivered

by hand to:

Elaine R. Jordan, Esq.
Joshua N. Lief, Esq.
SANDS ANDERSON MARKS & MILLER, P.C.
801 East Main Street
Post Office Box 1998
Richmond, Virginia 23218-1998
Counsel for American Safety Casualty Insurance Company

and a copy of the foregoing was forwarded by first class, postage prepaid mail, to:

1\WMCDLIB\BILLYMAUWS39447.02

Nations Environmental Services, Inc.
217 Maury Street
Richmond, Virginia 23219

James C. Skilling, Esq.
BUTLER, WILLIAMS & SKILLING, P.C.
1309 East Cary Street, Second Floor
Richmond, Virginia 23219

Counsel for Chijioke Ude

William R. Baldwin, Esq.
CHERRY, SEYMOUR & HUNDLEY, P.C.
707 East Main Street, Suite 475
Richmond, Virginia 23219
Counsel for Janet C. Williams

L
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

C.G. MITCHELL CONSTRUCTION, INC., )
Plaintiff, ;
v. : ) Case No. CL02P-937
NATIONS ENVIRONMENTAL -iw
SERVICES, INC,, et al. . )
—- Defendants. ) N1 2003
| l?’ByEVILJ.‘:.M DEAN, CLERg )

ooooooooooooooooooo

*sesess0ns. uuuD.Co

PLAINTIFF’S MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT AGAINST
DEFENDANT AMERICAN SAFETY CASUALTY INSURANCE COMPANY

Plaintiff C.G. Mitchell Construction, Inc. (“Mitchell”), by counsel, submits this
memorandum in support of its motion for summary judgement against defendant, American
Safety Casualty Insurance Company (“American Safety™).

I. STATEMENT OF THE CASE

This is an action to collect sums due for labor, materials and equipment furnished by
Mitchell to defendant Nations Environmental Services, Inc. (“Nations™) in connection with
construction of the Richmond Convention Center Exhibition Hall (the “Project”).. Turner
Construction Company (“Turner”) served as prime contractor for the Project. Nationé
subcontracted with Turner to provide demolition and related services for the Project. As part of
its subcontract with Turner, Nations, as principal