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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

BERNICE DOBBINS, VERNELL D.A. WES~
LOillSE DOBBINS, ODELL MAY DOBBINS, TIIE LATTER T'VO BEING INFANTS WIIO
SUE BY THEIR NEXT li.,RIEND, VERNELL
DAWES,

ALMA

THEL~IA

vs.

A. N. PETTIGREW, . TRUSTEE, AND PINICEY vVILLTAMS. IN HER INDIVIDUAL RIGHT AND AS
TRUSTEE UNDER THE LAST vVILL AND TESTAMENT OF CONNIE J. DOBBINS, DECEASED .

. To the Honorable Judges of the

S~tp1·ente

Cottrt of Appeals

of Virginia:
Your petitioners, Alma Bernice Dobbins, Vernell Dawes,
Thelma Louise Dobbins, Odell l\fay Dobbins, the latter two
being infants wl1o sue by their next friend, "\Tem ell Dawes,
respectfully represent that they are aggrieved by a final de~ree of the Law & Equity Court of the City of Richmond,
Virg-inia, entered on July 1st, 1927, in the above styled chancery cause, wherein .a demurrer was filed hy the defendant,
A. N. Pettigrew, Trustee, to the bill of the complainants.
which demurrer "ras sustained and said bill was clisn1issea
with costs. A transcript of the record is herewith attached
as a part of this petition.

STATEl\fENT OF THE CASE.
The lJill sets forth the actual facts and the demurrer of
the defendant, A. N. Pettigrew, Trustee, admits these facts
as true. This demurrer was filed by A. N. Pettigrew, Trustee, and was sustained, and the bill was dismissed with c.osts,
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and from this final decree your petitioners, the complainants
below, appealed. For convenience they will be called petitioners, 'vhile the appellees, the defendants below, will be
called defendants. There were two defendants below, viz:
Pinkey Williams, who was before her remarriage Pinkey
Dobbins, the wido'v of Connie J·. Dobbins, deceased, in her
own right and as trustee under the will of said Connie J.
Dobbins, deceased, but she failed to demur, plead or answer
the bill, while the other defendant is A. N. Pettigrew, Trustee, to whom she, as trustee, conveyed the property of her
deceased husband, mentioned in the hill, to secure a debt of
twelve hundred dollars and interest, borro,ved by l1er after
her remarriage, and the bill was filed to enjoin the attempted
sale under this deed of tn1st, and to construe the will of Connie J. Dobbins, deceased. The bill 'vas filed by all the children of Connie .T. Dobbins, deceased, two adults and two infants, who sued by their next friend. It sets forth that their
father died September 19th, 1912, leaving a. will, duly probated with a contract of even date therewith and attached
thereto, between him and his 'vife. That on November 29th,
. 1916, his widow, Pinkey Dobbins, married Joseph M. Williams, and on December 12th, 1925, as trustee under her said
former husband's will, conveyed the property in question to
said A. N. Pettignnv, Trustee, to secure the twelve hundred
dollars, borrowed by her.
ASSIGN~1:ENT

OF ERROR.

The only assignment of error is the· construction of the
will by, and the conclusion of the lower court, in construing
the 'viii, that the trust estate continued in the testator's widow
after her remarriage, and, thereupon, sustaining the demurrer and dismissing the bill with costs, while your petitioners claim the trust estate and power of the trustee terminated upon her remarriage.
Simultaneously with the execution of the will, the testator
and his wife executed a contract to be attached to the will,
in "rhich her property rights in his estate were fixed in case
of his death. Under this contract it is set .forth that the testator "has made his wife trustee for his children 'vith full
power to manage his property and recehre and collect the
rents from the real estate and the income from the personal
property, and with power in said Pinkey Dobbins to receiv<?
one-third of the net rents and profits from such property
as her own absolutely'', and the said Pinkey Dobbins ''agreed
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in such case to relinquish any and all interest or estate in such
property in the event she should remarry, and also her right
to receive said one-third rents and profits". Thereupon she
agreed to accept this one-third of the rents and profits in lieu
of any estate the law may allow her as his widow<'' and also
agrees and binds herself that in event she should remarry
that then all right, title, interest and estate of every kind
and description shall ipso facto cease and determine in the
property of which her said husband died seized or possessed,
real or personal, or also in any property that may be bought
as a re-investment by her as trustee in said 'viii''.
It is apparent that the idea of her remarriage 'vas so
obnoxious to the testator that, upon sueh event happening,
he not only induced her to agree to relinquish her one-third
interest as beneficiary under the trust estate, but also ''any
and all interest or estate in such property in the event she
should remarry". After she relinquished her interest as
beneficiary under the trust estate, she had no other interest
or esta.te except the trust estate, the legal tittle to which was
vested in her as trustee, with unlimited powers. The testator had unlimited confidence in his wife so long as she remained his widow, but as soon as she became the ·wife of
another man, and came under his influence, if not control, and
owed a divided love and allegiance to him, and probably a new
set of children, then he declared l1is intention that ''any
and all interest or estate in such property'' should cease.
(This could only have referred to the trust estate, vested
in her, for this is immediately followed by the words : ''And
also her right to receive said one-third rents and profits.'')
Thus the contract clearly sets forth the intent of the testator
in case his widow should re-marry, and she agreed this should
be carried out.
The will sets forth: "Whereas, my wife, Pinkey Dobbins, has agreed that, in the event she sl1ould re-marry after
my death, she would relinquish and quit-clafm, in favor of
our children, all her right, title, interest and estate in and
to all the property, real, personal and mixed, of which I shall
die seized and possessed, or entitled to, or which shall belong to my estate at the time of such re-marriage." She had
no title to the real estate, except the le.rJa.l title, vested in her
as trustee, though she did have a one-third interest in the net
rents and profits. The testator then declared: ''It is my
'vish, by keeping my property together as long as possible,
to provide an inconie for my said ·wife and childr~n. '' This
clearly meant so long as she remained his wife or 'vidow,
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but as soon as she became the wife of another man, then an..;
other ::tnd different proyision was made, and the broadest
language was used terminating not only her beneficial interest in his estate, but every other interest and title that
may have been vested in her as trustee or otherwise. Thereupon the will gave all his property to his wife, "the same
to be held by her as trustee, upon the following tenns and
conditions: That, as such trustee, she should hold his property for the benefit of his children, the income, except the
one-third given the ·wife, to be used by the trustee for the
education, maintenance and support of his children, giving
the trustee full power to sell, encumber, etc., the property,
and expressly declaring that the pu1·cha1ser need not see to the
application of the purchase money, though it gives no such
immunity to the lender of money secured on this property,
and the bill sets forth she has never accounted for any money's
received by her as such trustee, and the failure of the court
to take cogniznnce of this is to be regarded as a part of this
assignment of error. The will then continues as follows:
"So long as my said wife lives, or until she ·re-1narries, she
shall" receive one-third of the net trust estate in lieu of
her legal rights, ''hut in case qty said wife re-marries, then
her right to receive said one-third interest in said rents and
profits and income shall ·im.-mediately cease and determine,
and also all ri,qht' title' -in,terest and estate of wha,tsoeve1'1
kind of 'my said U/ife in 'my said real and personal property
shall also there~tpon im.1nediately cease and del-ermine, that
being our understanding as set out above''. After the testator, upon her re-marriage, destroyed her beneficial interest
in the trust estate, and he spoke of this as an interest, then
there 'vas nothing left in her except the tr·ust estate, the le_qal
title to which was vested in l1er; and, therefore, if the latter
language did not intend that this trust estate and title should •
c>ease and determine immediately upon her re-mardage, thgn
it was meaningless and surplusage. If it was the testator's
intention to terminate this trust in his wife upon her renlarriage, it is difficult to understand how the language could
have been made any broader.
The following authorities are referred to as bearing upon
trust estates, terminable upon re-marriage:

Busby v. Busby, 137 Iowa 57 (1908), the Court said:
"I. "'\Ve are accustomed to say that in giving construction
to a will, the intention of the testator, as disclosed by the

r
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language, must be accepted as the polar star. Reading the
first paragraph of the will by itself, no one can doubt but
that an estate in fee is devised. There are no words of
qualification. Passing on to the fourth paragraph, it will
l1e observed that the only condition or qualification to which
the devise is made subject is that the devisee shall remain
the widow of the testator. And there is no gift over to take
effect upon her death. It is only 'in case of her remarriage,
said property is to revert to my children'. This being the
only condition imposed upon the title, it does not remain
for the courts to go beyond and impose further conditions.
So, also, to hold that less than an a:hsolute title ·was intended
to be devised would be to attribute to the testator an intention looking to intestacy on the happening of his death so
far as such property was concerned. This is. true because
under the fourth paragraph the de·vise to his three sons, the
defendants in this case, is only of the property remaining
after the specific devises-including those to the wido,v-shall
have been carved out of the estate. The voice of authority
is against the presumption of partial intestacy by intention ;
and where possible such construction ·will be given a will as
to 'vork disposition of the entire estate. The cases in which
the rule is announced are generously collected in 30 Am.
& Eng. Ency. (2d Ed.) 668. Now it is well settled in the
authorities that a devise. by a testator to his "rido,v, conditioned only against remarriage, carries title-in fee if real •
estate, and absolute if personal property-which is descendible to her heirs on her death, the condition having bee·n faith.f1tlly observed. Becker vs. Becke·r, 206 Ill. 53 ( 69 N. E. 49) ;
Reddin.c1 vs. Rice, 171 Pa. iJOI (3R Atl. 330); Squier vs. Ha-rvey, 16 R. I. 226 (14 Atl. 862); Underhill on Wills, Sections
506-507.

.

II. The bequest to the widow, as provided in the third paragraph of the will, is also without limitation or condition expressed, save the condition against remarriage found in the
succeeding paragraph. It will be observed that the becruest
is of the fund directed to be placed in trust, although no
more is to be paid over to the widow than the income to be
derived therefrom. And the evident purpose was to tie up the
fund, on breach of the condition, it would be available for
use in satisfaction of the gift over to the sons. But, subject to the con eli tion of remarriage, the gift must he taken
as absolute within the i11tention of the testator. \Ve should
be required to hold, even though the bequest in form of words
was only of the use or income of the fund.''
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Hinkle vs. llinkle, 1.68 Ky. 286 (181 S. W. 1116), 1916.

"I give all the rest of my property, both real and pe_rsoilal of every kind and wherever located, to my beloved wife,
Katie C. Hinkle, to be hers to hold, use and control and to be
responsi1ble to no one for her management as long as she
shall remain my widow. Should she desire to marry again,
before such marriage, I want my estate as it shall then be
found to be regularly administered under the laws of Kentucky by a competent appointee of the Court.''
Plaintiff, Katie C. Hinkle, brought suit against her daughter, Pauline C. Hinkle, to have the will construed. The chancellor adjudged that the plaintiff took only a life estate in
the property devised, subject to be defeated by her re-mar:riage, with power to hold, use and control without responsibility for her management during her widowhood, but without po,ver of alienation. Plaintiff appealed and court said:
"It is clear that testator intended, in case plaintiff married again, to adopt and did adopt the statute of descent and
distribution as part of his will. In the event of her remarriage, therefore, she will take only a life estate in one-third
of the real property. In view of the lang·uage employed, and
of the fact that there is no limitation over unless plaintiff
• 1na1~ri.es again, we conclude that she takes a defeas1ble fee,
subject to be defeated by her remarriage and converted into
a life estate in one-third of the real property. While she may
sell such property if she is able to find a purchaser who is
·willing to run the risk of her re-marriage, she cannot convey
a good title. The purchaser may acquire a good title if
she dies without having contracted another marriage. If
she does mari·y again, the purchaser will acquire only a life
interest in one-third of the property. As the chancellor held
that plaintiff took a mere life estate, subject to be_ defeated
by her re-marriage, and that she had no power to alienate the
property, it follows that the judgment is erroneous."
"Judgment reversed and cause remanded with direction
to e11ter judgment in conformity 'vith this opinion."
Weiss vs. City of lJit. Vernon, 142 N. Y. Sup. 250, the will
declared:

"She shall have and enjoy the same and the proceeds and
profits thereof as long as she shall remain my widow. But
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in case she should marry again, then she shall only have and
be entitled to such a share as is now provided by the statute,''

The court held r
·. ''The widow took a fee. There is a present gift of all
the testator's property. Then follo,vs·'authority to sell, cmlvey and mortgage', which might be deemed unnecessary if
the g·ift were absolute. It is added.'' (The provision aibov~
quoted.)
And there l.s upon the same contingency a gift over of
the residue. I think that the intention was that, if she remarried, she should be entitled to her statutory interest; if
not, she should be entitled to the whole. Hence, she has a
fee determinable upon her marriage, and may maintain the
:action and recover the damages stipulated.
The judgment should be affirmed with .costs. All concur."
Fl.hal judgment affirmed 215 N. Y. 657.

. J. G. Harring, et al., vs. J . W. Shelton, et al. (1909), 103
Tex. Rep. 10, the Court said:
. ''The pr~cipal questions in this case are, what title did
~Irs. C. C. Shelton take under the terms of the \Viii, and what
interest did. she convey to J. G. Harring by her deed to him?
The will of W. !L Shelton cont~ined the following proVisions:
~I give and devise uhto my beloved wife, C. C. Shelton, her
heirs and assigns forever, the following described tracts of
land.' Then follo'\vs the description of the tracts of land in
that paragraph of the Will and in the succeeding paragraph.
After the description of the property we read in the will:
'It is my will that ~y said w~fe, C. C. Shelton, and her heirs,
shall hold said lands in fee simple forever, or so long as she
remains a wido\v.' The l~hghage fir~t quoted was suffici~nt
to vest in Mrs. C. C. Shelton. the. title in. fee simple to the
interest of the testator in the land and did so vest that title
ill her, but, by the la~guage }\Thich ·was used in the. succeedii1g
paragraph of the will, the estate was qualified and converted
into a f~e simple est~te determinable upon a future contingency; that ls, upon the second tnarri~ge 9f ~~rs. C. C. Shelto:q. 'TP.e. 1nt~nti9n qf the testat?r is th~ first an~ great
obJect of 1nq~1ry 1~ the c9nstrucbon of :mils, and 1t must
govern, provided it be not inconsistent "ith the rules of law.'
(Lavei ys. Stt;tf!el, 64 Tex. 372.) It is evident that Shelton
did not intend to give to his wife the lands in question, free
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of the claims of any one in the future, but it was his purpose that his 'vido'v should have the property as her own,
subject to the condition that she should remain a widow.''
After discussing the case above cited, the Court continues:
"That case is very similar in its facts to the one under
consideration. and conclusively establishes the fact that in
this case Mrs. Shelton_ took a fee simple title, determinable
U})On her marriage, and that the plaintiffs in error, the bank
and Harring, took the title of Mrs. Shelton and no more,
which was terminated in their hands by her second marriage,
the same as it would have been if the title had remained in
her. No claim is made that they acquired any rights as innoeent purehasers from ~Irs. Shelton, and, indeed, the facts
sho'v that no such claim could exist, for their title was derive~l through the will by whieh the limitation was plainly
expressed and the purchasers from ~Irs. Shelton were charged
wi.th notice of the terms of the will under which they derived
their rights.
''The judgments of the District Court and Court of Civil
Appeals are affirmed.''

Cum11nings vs. Lohr, 246 Ill. 577; 92 N. E. 970, the will declared:
"I give and bequeath to Louise Lohr, my beloved wife, a1l
the real estate that I may die seized of, being the land that I
now live on in said township of Locust, Christian County,
Illinois, also all my personal property that I may die seized
of, provided she remains my widow, but should she marry,
then all the property shall go to my children that are alive,
except one-third of the. land, which she is to have during her
life time. ''
._
field: "That the wido'v took a conditional or base fee,
subject to be terminated by her subsequent marriage, so that
her grantee took such fee subject to divestiture by her marriage, and a child of the testator had only an expectancy in
the land until the happening of such event; the 'vord 'provided', as used in the will, not meaning the same as 'while',
which is merely au adverb expressing duration, but being an
apt word to express a conditional estate, unless a different intention appears from the whole instrument.''
Brunk vs. Br,u.nk, 157 Iowa 51 (1912).

Held:
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'' 1. A devise of real and personal property to the wife
while she remained testator's widow was in effect a devise
to the widow for life or during her widowhood, and conferred
upon her no estate of inheritance. And a further provision
that she should take charge of everything and use it to the
best of her knowledge and ability, w·ithout bond or security,
d,id not have the effect to render the estate one in fe~ si.ntple.

2. The subsequent provisions of the will devising a life
estate to the widow, that in case she should remarry she
should have one-third of the property and the balance should
be divided among certain children, she to have the use of
the estate prior to remarriage, did not give her an absolute
power of sale but simply the right to take and use the property, which was consistent with the life estate granted, and
did not convert it into a fee simple on the theory that there
may not have been any property left at her re-marriage to be
divided.''
Clayton,, &c., vs. JYlallory, &c., 136 I{y. 830 (1910). Held:

''A testator provided in ·his ·will that his wife hold his property in trust for the bene·fit of their children, and to use it so
long as she remained unmarried, but that it. was not his intention to authorize the chancellor to transfer this power
to another trustee, but on her failing to act as trustee, or removal by the chancellor, the trust estate should then end,
and a legal distribution of the estate be made under instructions in the will and the law of descent. The 'vife died a
few weeks after the husband, without having qualified as trustee under the will. Held, that, on her death, the trust estate
ended, and the legal distribution of the property took place
according to the laws of descent to the testator's children,
who took the property in fee simple, so that any limitation
ever provided in the will became an impossibility.''
Will read:
"I, Robert T. J\tiallory, of Bo,vling Green, Ky., now in good
health, but knowing that all must die, do make and publish
this, my last will and testament, having no children but those
'vho are also the children of my present wife, Sarah Elizabeth, and having aU the confidence in her prudence and discretion, and kno\\ring that she loves our children, as I do,
and remembering also that she is young, and probably may in
time after my death desire to marry again, and knowing
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that in la'v the rights of the woman are in many particulars·
very different from those of the man, and not wishing to
restrict her· in any second marriage, should she desire to do
so yet while she is a free woman and my widow, I desire
to give her extraordinary powers over my property and my
children.
Therefore, it is my will and desire that all my property
of every sort, real, personal and mixed, be and the same
is hereby given to my wife, Sarah Elizabeth Mallory, in
trust for my legal heirs, that is to say, my children by the
said Sarah Elizabeth, and the descendants of such as may
die before distr~bution.
Those claiming as of my children to take in the right of
their parent, by the laws of descent, in such cases made and
provided and to receive no more than their parent 'vould
have received, to each family of children. It is my desire
and intention that my wife shall'hold my property 'vithout
limit or restriction except as shall hereafter be named. That
she shall not be bound to keep any account against the heirs
but may do so if she prefers; that she may if she prefers
to do so, give to each child as their 'vants and circumstances
may in her opinion require while they are being raised and
educated according to her own best judgment. To some,
more, and to others, less, if she finds it right to do so. She
is hereby fully authorized to sell all or any personal property
and slaves, if she thinks it best to do so, collect the debts due
me in her own right and use the money in purchasing other
property or keep the same on interest as she may think for
the best during ·all the time she may continue to manage
my estate as trustee for my children and heirs. That my
children and heirs must suffer the loss should it dwindle in
her hands and they will also be the gainers should it grow
under her management.
·
When my children arrive at legal age to transact business
or should my daughter marry sooner my wife is requested
to give them of such as she can conveniently spare as equally
as possible, everytl1ing given to my daughter or daughters,
either money or slaves, personal property or real estate,
shall be settled upon them or laid out in suitable property
for them and be held by them in their own right and for their
separate use notwithstanding coverture.
The children nor heirs shall have no right to claim a settleme~lt with my said wife when they come of age, or whom
the g1rls may marry, nor no right to demand from her any
more than in her own best judgment and discretion it is best
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to give them. She to be the judge as I 'vould be if I were
living. I do not intend to give my said wife authority to
sell any real estate, tha.t is to say, my houses and lots in
Bowling Green and my far:t;n on the north side of Barren
River, such property is valuable and a good investment.
But I give to her as aforesaid all the rights and profits
arising therefrom for the uses aforesaid. It is distinctly to
be understood
'that I give to my said wife my property as t1foresaid to be
held by her as trustee for my children and heirs, with extraordinary powers because she is their mother as I am their
father, and should she from any cause be removed from the
trusteeship it is not my intention or desire to authorize the
chancellor to transfer such extensive power to another trustee, not of my own choosing, but in case of her failing or
refusing to act as trustee or of her being removed by the
chancellor the trust estate shall then be ended and a legal
distribution of the same shall be made agreeable to the
aforesaid will and instructions and the law of descent.
The trust estate shall terminate and all the rights give11
to my said wife to manage the same as trustee for my heirs,
shall terminate upon her intermarriage with any sec.ond husband, she 'vould then have lost the. right to act independent
of her husband and it is right that she should. surrender the
estate and the power given by this will and this should be
done before her second marriage.''

Haseltine vs. Shepherd, et als., 99

~Ie.

495 (1905).

Where a testator devised to his wife his estate to hold to
her sole use and benefit during her natural life, and the will
provided that in the event she married again, her rights
in the property should cease and determine the same as if she
were dead; and further provided that until said widow so
remarried she should have full power to control and dispose
of said property, or any part thereof, if needed for her support and benefit; and the remainder over was given to the
testator's children.
·
Held:
"1. The widow can convey the real estate devised to her
in fee simple in her life time, before remarriage, if needed
for her support and benefit.
·
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2. The rights and interests of the widow in the prop.erty
devised to her will terminate should she marry again.''
After citing many decisions the Court said:
"In the light of the many decisions cited, we think there
can be no longer any doubt but that the court has jurisdiction
to construe a will upon the bill of a devisee, and to determine the character of the estate received by him under a
devise, and the extent of his powers thereunder, as behveen
himself and other devisees "rho claim, or may claim, adversely to him. It is not necessary that the claim should be
controversial and litigious. It is sufficient, if doubt exists,
out of which litigious claims may arise between devisees.
1\Iany of the bills referred to have been styled 'amicable
bills'. They were cases where doubts existed as to the relative rights of the devisees under a will, as between themselves, and where an adjudication in advance would tend to
prevent controversy.
The benign purpose. of the statute, as expressed by Judge
vValton in Balrhvin. vs. Bean-, is to prevent litigation, to avoid
a multiplicity of snits, or to remove clouds that may res._t
upon titles, that their owners may be enabled to deal with
the property more understandingly, and if need be to sell
it for its true value. Chief Justice Peters in Richardson
vs. Richardson, 80 lVIRine 585, said that a. bill under this
statute is a privileged suit, and that the ear of the court
should be open to it. The purpose of the statute thus happily stated has seemed to guide the court in all its adjudications from Baldw-in vs. Bean until the present time."
Chapin vs. Cooke, 73 Conii. 72 (1900).
A testator directed the sale of all his estate and the payment of one-half the income to his widow during her life time,
or until she should remarry, in lieu of dower, and the payment of the ot}:wr half to certain relatives in specified proportions; and then provided that "on the death of my wife"
the property was to be divided among· the aforesaid relatives
in slightly different proportions. The widow remarried and
is still living. In a suit to determine the validity a;11d construction of the will, it was held that the interest of the
widow, as well as the trust which was created solely in her
behalf, ceased upon her remarriage; and that thereupon the
other legatees, who took vested remainders in the shares given

---
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them, respectively, became entitled to a division of the entire
estate.
The court said:
"·The will is very informal and evidently was drawn by
one unacquahited 'vith the technical language of the law.
It gives the residue of the estate to a trustee, and directs
him to pay one-half of the income to the testator's wife, and
the other half to his brother and nieces (in the proportions
specified) 'during the life time of my wife or until she should
marry'; and further directs the trustee to divide the corp'lts,
'on the death of my 'vife', between the same brother and
nieces in a proportion differing somewhat from that governing their enjoyment of the income; the difference arising
from adding to the share given to the brother and nieces,
respectively, in the proportion indicated by their enjoyment
of the income, one-third each of the one-half of the corpu.s
burdened by the widow's interest. The intention seems entirely clear, that the distribution of the income by the trustee, both to the blood relatives and to the wife, should continue for the same period, that is, until the death or· prior
'marriage of the wife; in other words, until the interest of the
'tuife in o1~e-luilf the inco'lne shou,ld be terminated either by
death or 'lrtar1·iage ,· and tl'U.~Jt then the whole estate should be
divided between the brother a-nd 1~-ieces. There is indicated
no possible reason for the trust except to charge the whole
estate ·with the payment of the wife's annuity during its- continuance; whe1?J ·the annt~ity cea.ses the sole purpose of the
tr'ltst ceases, and the direction to the trustee to divide the
estate between the brother and nieces takes effect. This intention cannot be defeated because the testator, in referring
to the determination of the 'vife 's esta.te says, 'on the death
of my 'vife ', instead of repeating in full the language by
which he had just before limited the duration of that estate.
Even if the language were more doubtful we would be bound
to give effect to an intention thus plainly inferrable from
the provisions of the will. lJfansfield vs.)Jfix, 71 Conn. 72, 77;
J(ellog vs. Mix, 37 Conn. 243, 247."

In Re Joh1z.son's Estate, 100 N.Y. Sup. 373. 1906.
1. Where property is left in trust, the income to be paid
to the widow· for life, and in the event of her remarriage
the entire fund to the daughter on remarriage of the widQw,
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the trustees should turn over the entire estate to the guardian
of the infant daughter of testator.
2. Where testator devised certain property to his wife and
placed the residue in tn1st, the income to be paid to his wife
during her life or until she remarried, and the widow prior
to remarriage took the income from the entire estate under
the will, without any suggestion in her account ~s executrix
that she 'vas only claiming dower, it constitutes an election
to take under the ,vin.
3. Where the entire estate is put in trust, the income to
be paid to the widow until remarriage, the trustees could not,
on such remarriage, diminish the corpus of the estate hy
deducting therefrom money paid by the widow for the support of her daughter during the existence of the trust.
The court said:
"In this case the testator did not attempt to give the
property to his 'vife for life, nor did he give her a portion
of the same, 'vhich he might very well do, and leave her to
assert her dower in the rest. On the contrary, he created
a trust of his entire estate (after paying his debts) for the
benefit of his wife, so long as she remained his 'vido"r· It was
evidently his theory that, so long as she remained his wido·w,
he desired her to have the entire income of his estate, and
relied upon her making suitable provision therefrom for
the support and maintenance of their child,. but that, upon
her remarriage, as her second husband would be compelled
to support her and yet would naturally be somewhat antagonistic to the interests of her child, then he desired such
child to have the benefit of the entire estate left by him. Tlus
scheme is, in my judgment, manifestly inconsistent with the
widow's right of dower; and the testator evidently considered
that she 'vould take the same as being more to her advantage than asserting such right of do,ver. A very similar
case is that of Savage vs. Barnham., 17 N. Y. 561. In the case
of Ashe vs. Ashe, 113 N. Y. 232, 21 N. E. 70, where a complete trust was created, although the trust was not simply
for the benefit of the wido'v during widowhood, it was held
that the creation of such trust would give to the trustees all
the necessary power of sale and other authority to make the
same valid and effectual, and was manifestly inconsistent
with the existence of the widow's right of dower. Matter of
Gordm-z., 172 N ..Y. 23, 64 N. E. 753."
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Kliraf! vs. H arl01n, 150 Iowa, 671.
.A will bequeathing the exclusive control of testator's property to his wido'v to have and use for herself and the sup-.
port of his minor children, with power, during widowhood,
to sell as she may deem for their best interest, and at her
death the remaining property to be equally divided among
~testator's living children, with the exception of a designated
child who was excluded from participation, and in case of
her remarriage she to have one-third of the remaining unconsumed estate, the balance to be so divided among the
children, is held to convey a life estate only with power
of sale.
The will contained the following clauses=.
"First :-I give and bequeath to my beloved wife, Sarah
J.\llusselman, the full and exclusive control of all my personal
and real property of ·which I may die seized, to have and use
for herself and the support of my minor children, with full
power and authority to sell any of the property, personal or
real at any time that she may think best, with full power to
sell and convey any of my real estate by good and sufficient
deed in fee simple, when she may consider it best so to do
for her comfort and the best interest of my children, and the
use and control of all my property as before given with
the power and authority vested, shall continue in my said
wife so long as she remains my 'vi dow; and at the decease
of my said 'vife, I direct that all the property, iboth real
and personal, t~at may remain undisposed of and not consumed in the support of her and the children, shall be equally
divided among my children that may be living at that time,
'vith this exception, that I will and direct that my son, Samuel
G. Musselman, shall have of my estate the sum of five dollars only, my reason for so limiting his amount is on account of unkind treatment to .me by him and his wife.
Second :-In case of the marriage of my said wife, then
I direct that she take one-third of all my estate that may
be and remain unconsumed at that time, and the remainder
I direct to be divided among my children as hereinbefore
directed.''
The court said:
''We reach the conclusion t.l1at the will ii1 question gave
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the widow a life estate with power of sale, and nothing more.
The case comgs well within our former holdings in that respect.''
JJfa.yo, et al., vs. Harrison, et al., 134 Ga. 737.
July, 1910.

Decided

1. A testator died in 1865, leaving a. will which contained
the following item:-" I give and bequeath to my beloved
'vife, Sarah, all the remainder of my estate, both real and
· personal (here he describes same), to be hers and at her disposal during,. her natural life or so long as she remains my
wido"r, at the expiration of which term all of my estate
then remaining to be equally divided among my remaining
ehildren, only the part that may be coming from their grandfather's estate which I desire to be equally divided among
my six youngest children.''
·
Held, "that the will conferred upon the 'vidow of the testator, during her life or wido,vhood, power to convey in fee
any part of his estate; and that a purchaser from her who
took a conveyance of land in fee simple under such power
'vas not subject to be evicted, after her death, by the children of the testator. The language, 'I give and bequeath
unto my beloved wife * * * all the retnainr..ler of my estate
* * * to be hers am.d a.t her own d1isposal during her natural·
life or so long as she remains my widow, at the expiration of
which term all of 1ny estate then 1·entaining to be equally
(Uvide(l among my remaining children', indicates the intent
of the testator to confer an absolute power of sale on the
wife so long as she lived and remained a 'vidow, and to exclude the children from any claim' on the property so sold,
leaving that part of the testator's estate which might remain
at the te.rmination of the life estate to be divided among the
children''.
A power to sell realty, given by a 'vill to testator's wido'v
and executor, will terminate on the widow's remarriage, where
the will specifies that on her remarriage she shall forfeit
all her rights in the estate, except her right of do,ver in the
realty.
In Re: Schriever's Esta,fe, 155 N. Y. Sup. 826; Decree
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affirmed 160 N. Y. S. 937; 174 App. Div. 113. ALSO reported in Vol. 23 .Amer. Dig. ( 2 Dec. Ed.), Wills-Key No.
692-693 ( 6).
Ad01ms vs. l'rlas on, 85 Ala. 452.

The fourth clause· of A. Jeter's. will is in the following
language :-''I give and bequeath to said Dinah, for and during her natural life, or until she may marry, $2,500.00, to be
provided by my executor out of my estate; said $2,500.00 to
be used by said Dinah in the support and education of her
five children.'' The seventh clause is a residuary gift and
bequest of the residue of his estate to two named nieces,
for equal division between them.
The court said:-'' Dinah being only a trustee of the
twenty-five hundred dollars, it required no express terms to
cut down her functions to the period of her life. They were
to cease, however, in the event she married. This required
· express provision, for married women may be trustees. The
words ·'for and during her natural life, or until she may
marry', are a li,mitation upon her tntsteeship. They do not
curtail or effect the rights of the beneficiaries. Should the
trust become vacant before its complete. execution, a tn1stee
will be appointed, on proper application, to carry its provisions in~o effect.''
In 26 R. C. L., Sec. 52, p. 1210, Termination Generally,
it is said:

''On the termination of the period of time to which a11
active trust is limited by the terms of its creation, the trust
ceases and the estate becomes vested in the parties entitled
to it at that time, by operation of law and without a. conveyance. Likewise a trust is _terminated by the entire fulfillment of its object, or by its object becoming impossible.
* * * Whatever may be the limitations imposed by au instrument which created an active trust, and whatever estate
the trustee takes in the beg~nning,, the legal title in the trustee is divested out of him, and passes into the cestui que trust,
on the inst.ant that the duties and powers of the trust, from
any cause, cease to be active, or cease to require a legal title
in the trustee.''
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ALSO see Russell's Exors. vs. Passnwre, 127 Va. 475;
Cochran vs. H~iden, et als., 130 Va. 123.
2 Perry on Trusts, Sec. 498. If a power is given to trustees, to be exercised during the continuance of the trust, it
cannot be exercised after the time 'vhen the trust ought to
have ceased.

Y owng vs. Bradley, et

al., 101 U.

S. 782, 25 L. Ed. 1044.

1. Whatever the language by which the trust estate is
vested in the trustee, its nature and duration are governed
by the requirements of the trust.

2. The language used in creating the estate will be limited
and restricted to t)1e purposes of its creation, and when they
are satisfied, the estate of the trustee ceases to exist and
his title becomes extinct.

(All italics supplied.)
·For these and other reasons to be later on added, it is respectfully submitted that the decree of the Law & Equity
Court of the City of Richmond, Virginia., should be reviewed
and reversed, and the demurrer to the bill should be overruled,
and such final order- entered by this Court as may be deemed
advisable.
Respectfully submitted,
ALMA BERNICE DOBBINS,
VERNELL DAWES,
TI-IEL1\fA LO-UISE DOBBINS,
ODELL ~fAY DOBBINS,
By their Attorneys.
. 1YIELVIN FLEGENHEThiER,
WENDENBERG & HADDON,

MELVIN FLEGENHEIMER,
WENDENBlTRG & I-IADDON,
Counsel for Petitioners.
We, the undersigned attorneys, practicing in the Supreme
Court of Appeals of Virginia., do hereby certify that we have
carefully examined the foregoing petition and transcript of
record therewith presented, and that in our opinion the decree
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therein mentioned should be reviewed, reversed and set aside,
and final judgment entered in favor of the petitioners.
~£ELVIN FLEGENHEIMER,
L. 0. WENDENBURG.

Received Sept. 2R, 1927.

H. S. J .
.Appeal allowed; su,persedeas awarded. Bond, $500. ·
ROBERT R. PRENTIS.
Received Octo. 14/27.
H. STEWART JONES.
VIRGINIA:
Pleas before the Honorable Beverley T. Crump, Judge of
the Law and Equity Court of the City of Richmond, held
for the said City at the Court room thereof in the City
Hall on the 1st day of July, 1927.
Be it remembered that heretofore, to-wit: At the Rules
held in the Clerk's Office of the said Law and Equity Court of
the City of Richmond on the First Monday in April, 1927:
Came Alma Bernice Dobbins, Vernell Dawes, Thelma Louise
Dobbins, an infant, and Odell May Dobbins, an infant, which
infants sue by their sister and next friend, Vernell Dawes,
by Counsel and :filed their Bill of Complaint against A. N.
Pettigrew, Trustee, Pinkey Williams, in her individual right
and as trustee under the Last Will and Testament of Connie
J. Dobbins, deceased, which Bill. of Complaint is in the words
and figures following, to-wit:
Virginia:
In the Law & Equity Court of the City of Richmond.
To the Honorable Beverley T. Crump, Judge of the Law &
Equity Court of the City of Richmond:
Your complainants, Alma Bernice Dobbins, born Nov. 12,
1902; Vernell Dawes, nee Vernell Dobbins, born Sept. 4, 1905;
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Thelma Louise Dobbins, born Nov. 15, 1911, an infant under
the age of twenty-one years, and Odell ~iay Dobbins, born
Jan. 26, 1912, an infant under the age of twenty-one years,
which infants sue by their sister and next friend, Vernell
Dawes, humbly complaining show unto the Court:
page 2

~

1: That they are all of the remaining children
of their father, Connie J. Dobbins, and their mother,
Pinkey Williams, 'vho 'vas before her last marriage Pinkey
Dobbins, the wife of said Connie J. Dobbins; that they had
only one other child, Arthur ·Earle Dobbins, who was born
December 2nd, 1908, and died July 25th, 1911; that the said
Thelma Louise Dobbins is sixteen years of age, and the said
Odell lvfay Dobbins is fifteen years of age, while the remaining complainants are over the age of twenty-one years;

2: That the said Connie J. Dohbins died September 19t11,
1912, and left his Last 'Vill and Testament, which was duly
probated in the Clerk's Office of the Circuit Court of Chesterfield County, Vil·ginia, on the 1st day of October, 1912, a
certified copy of which, along· 'vith the agreement mentioned
therein and attached thereto, is herewith filed as a part of
this Bill, marked Exhibit ''Will''; that under said will a
trust estate was created in the testator's wife as trustee,
under certain terms and conditions, fixing the time for the
termination of said trust estate, to-wit, either the death of
the trustee as testator's widow, who is now the said Pinkey
\Villiams, or the remarriage of the. said Pinkey vVilliams;
that amongst other things set forth in said will, it 'vill appear
in the second clause thereof, as follows:
''"\Vhereas, my wife, Pinkey Dobbins, has agreed that, in
the event she should re-marry after my death, she would relinquish and quit-claim, in favor of . our children, all her
right, title, interest and estate in and to all the property,
real, personal and mixed of which I shall die seized and possessed, or entitled to, or which shall belong to my estate at
the time of such re-marriage, which agreement on her part
is e\ridenced by a writing· which is attached to this will,
and is to be recorded herewith; and, whereas, it is. my wisl1,
by keeping my property together as long as pospage 3 ~ sible, to provide an income for my said wife and
children, at the smallest possible cost, by the trustee hereinafter mentioned renting out, and collecting the
rents from my real estate and by investing and collecting
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the income from my personal property-!, therefore, give,
devise and bequeathe all of my property, real, personal and
mixed, to my said wife, Pinkey Dobbins, the same to be held
by her as trustee, upon the following terms and conditions,
to-"'it: that my said wife as such trustee shall hold the said
real, personal and mixed property hereby devised and bequeathed, for the benefit of my children by my said wife,
the income therefrom, excepting the one-third hereinafter
mentioned, to be used by said trustee for the education, maintenance and support of my said children, and that said trustee, in her discretion, is hereby given full power and authority,
to sell, convey, mortgage or encumber any or all of my said
property, real, personal or mixed, and as such trustee to
execute full and complete deeds, or assignments, conveying
or assigning such real, personal or 'mixed property, and
in ease of a sale of any of my real estate by such tn1stee
under the terms of this will, the purchaser or purchasers
thereof shall not be required to see to the application of the
purchase money derived from the sale of such real estate, it
being my intention to give my said trustee hereunder as full
and· complete power in the premises as if I were living and
handling said property; but this devise is made subject to the
following condition, that is to say, that so long as my said
wife lives, or until~ she re-marries, she shall, in lieu of any
interest or estate she may have by law in my property, real
or personal, be entitled to .receive (and shall pay herself)
one third of the net rents and profits collected and received
by her as my trl!stee hereunder from my real estate
page 4 ~ and also one third of the net income received by
her as trustee from my personal estate, but in case
my said wife re-marries, then her right to rec.eive said one
third interest in said rents and profits and income shall immediately cease and determine, and also all right, title, interest and estate of whatsoever kind of my said wife in my
.said real and personal property shall also thereupon immediately cease and determine, tha.t being our understanding
as set out above. In case my said trustee should sell any
of my real estate, or dispose of any of my personal property,
under the powers herein g·iven her, then I 'vish the money derived from such sale or disposition of such property to be
re-invested, and when so re-invested, the same shall be held
by my said trustee upon the same terms and conditions as are
set forth above.''
And under said agreement, attached to said will, which

----------
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agreement is referred to therein and duly recorded therewith,
it appears in part as follows:
"That whereas said Connie J. Dobbins has made his will
of even date herewith, and whereas in said will said Dobbins
has made his wife trustee for his children with full power
to manage his property and to receive and collect the rents
from the real estate and the income from the personal property, and with po,ver in said Pinkey Dobbins to receive onethird of the net rents and profits from such property as her
own absolutely, and whereas said Pinkey Dobbins has agreed
in such case to relinquish any and all interest or estate in
such property in the event she should re-marry, and also
her right to receive said one-third rents and profits. Now
therefore it is mutually agreed behveen the parties hereto
that this 'vriting shall be attached to the "rill of said
page 5 ~ Connie J. nobbins and be recorded therewith; and
said Pinkey Dobbins does agree and bind herself
that in the event of the death of said Connie J. Dobbins and
the probating of his 'viii with the aforesaid conditions therein she will accept said one-third of the rents and profits (net)
from the real estate left by said Connie J. Dobbins and onethird of the net income from the personal property left by
said Connie J. Dobbins in lieu of any estate the law allows
her as the 'vidow of said Co1mie J. Dobbins in his real
and personal property, and also agree~ and binds herself that
in the event she should remarry that then all right, title,
interest and estate of every kind and description shall ipso
facto cease and determine in the. property of which her said
husband died sehr.ed and possessed, real or personal, or also
in any property that may be bought as a reinvestment by
her as trustee in said will, and that if necessary she will
·exe'cute all proper deeds or writings conveying or assigning
her interest or estate in said property to her children, or
to such other parties as they may designate."
3: That on November.29th, 1916, the said Pinkey Dobbins
and Joseph M. Williams were lawfully united in marriage, in
the City of Richmond, Virginia, as will more fully appear by
a copy of the ~Iarriage License, certified by the Clerk of the
Hustings Court of the City of Richmond, hereto attached as a
part of this Bill, and marked Exhibit ''Marriage License''.
4: That at the death of the said Connie J. D.obbins, he
left a considerable estate, real and personal, in the City of
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R.ichmond and in the County of Chesterfield, Virginia, a part
of which is a certain lot or parcel of land in the City of
Richmond, Virginia, containing one acre, situated at Stop 3
on the Richmond & Petersburg Car Line, and described as
follo,vs, to-wit:
page 6

~

"Commencing at a stone at the intersection of
Ingram Avenue with the Petersburg Turnpike;
thence running and fronting on said Ingram Avenue three
hundred twenty-four (324) feet, and thence at right angles
to Ingram Avenue two hundred thirty-eight (238) feet to
Harwood Street; thence westerly along Har,vood Street three
hundred and ninety-four and one-tenth (394.1) feet to a
stone; thence northerly in a circular line about twenty-five
(25) feet to the point of beginning, less a one hundred (100)
foot lot in the rear which has been heretofore conveyed the
Commonwealth Lumber Corporation, as shown by deed dated
May 21, 1925, and recorded in the Clerk's Office of the Hustings Court, Part Two, of the City of R.ichmond, Virginia, in
D. B. 59-A, page 121.''
That no part of the above described property was ever
sold by the said Pinkey Williams, as trustee or otherwise,
except the 100 foot lot in rear, mentioned in the above description, but on the ·12th day of December, 1925, the said
Pinkey Williams, formerly Pinkey Dobbins and widow of
the said Connie J. Dobbins, deceased, as trustee under said
·will and as set forth therein, conveyed the said property to
A. N. Pettigrew, Trustee, of Richmond, Virginia, in trust to
secure the payment of twelve hundred ($1,200.00) dollars,
with interest thereon, to the holder or holders of the following described notes, to-wit: Five notes of even da.te therewith, drawn by Pinkey Williams, Trustee, one of which is for
twelve hundred ($1,200.00) dollars, and payable to the order
of bearer twelve (12) months after date, and four notes, being
interest notes, for eighteen ($18.00) dollars each, of even date
therewith, drawn by Pinkey Williams, Trustee, and payable
to order of bearer in 3, 6, 9 and 12 month after date, all of
'vhich will more fully appear from a certified copy of said
Deed of Trust herewith filed and prayed to be read as a part
of this Bill, and marked Exl1ibit "Deed of Trust",
pag-e 7 } and which is duly recorded in the Clerk's Office
of the Hustings Court, Part T'vo, of the City o·f
Richmond, in Deed Book 60-A, page 380.
Your complainants charge that the trust estafe created by
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said will as well as all of the powers, rights, interest and
bene:ficiai interest thereunder in the said Pinkey Williams
ceased and determined on the 29th day of November, 1916;
when she remarried her present husband, the said Joseph M.
Williams and that when said Deed of Trust was executed
by her, ~he was. no longer trustee under said will and had
no po·wer or authority to execute said Deed of Trust as such
trustee, in fact-she had no interest in the property described
therein~ either as trustee, beneficiary or otherwise, and that
said Deed of Trust is illegal and void and is not a lien on
said described property ;
That before said Pinkey \Villiams married her present husband she did execute a number of deeds as trustee under said
will, conveying real estate that was a part of the estate of
the said Connie J. Dobbins at the time of his death;
That the said Pinkey Williams, Trustee under said will,
has never accounted for any of such proceeds, or of any
other money that may have come into her hands lawfully
as such trustee.
5: Your complainants further sho'v that the said A. N.
Pettigre"', Trustee under the said Deed of Trust, intends
to sell the property described therein on }'larch 24th, 1927,
at 5:30P.M., at public auction on the premis~s, as 'viii more
fully -appear by a copy of said advertisement in the News
Leader, herewith filed as a part of this Bill, and marked
Exhibit ''Advertisement'';
That if this sale is permitted to continue, your complainants
'viii be deprived of their rights therein; that no purchaser
will buy said property at its value when it is so evident that
the trustee under said will had no authority to execute the
said Deed of T-rust, and irreparable injury will be
page 8 ~ done to your complainants, who are without remedy
at law unless this Honorable Court will enjoin .said
sale.
IN TENDER CONSIDERATION WHEREOF, and forasmuch as your complainants are remediless save in a court
of equity, they pray that the said A. N. Pettigrew, Trustee
under the aforesaid Deed of Trust ; Pinkey Williams, in her
indiyidual right and as trustee under the Last Will and
Testament of Connie J. Dobbins, Deceased, be made parties
defendant to this suit and required to answer the same, but
not on oa.th,. the oath thereto being hereby expressly waived;
that they be duly summoned; that the said A. N. Pettigrew,
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Trustee as aforesaid, be enjoined from selling the real estate
described in said Deed of Trust; that the said will of the
said Connie J. Dobbins and the agreement attached thereto
be construed, and that it be determined that at the said
remarriage of the said Pinkey Williams with her present
husband, the trust estate and all of her powers and authority
and interest therein terminated, all of which had ceased
at the time of the execution of the said Deed of Trust to
the said A. N. Pettigrew, Trustee; that the aforesaid Deed
of Trust be declared null and void, and that this Honorable
Court declare that the property therein described is vested
in your complaina:tits in fee simple, free from any trust
estate, and that they are entitled to a quit claim deed from
Pinkey Williams, of all interest or estate therein, 'vhether as
trustee or othenvise, and that such other, further and general
relief be granted your complainants as the nature of their
case ma.y require, or to equity may seem meet. And your.
complainants will ever pray, etc.
ALMA BERNICE DOBBINS,
VERNELL DAWES.
THELMA LOUISE DOBBINS
ODELL 1\fAY DOBBINS,
By VERNELL DAWES,
their next friend.
page 9
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lviELVIN FLEGENHEIMER
and
WENDENBURG & HADDON, p. q.
State of Virginia,
City of Richmond, to-wit:
I, Jessie H. Oliver, a Notary Public in and for the City
of Richmond, in the State of Virginia, do certify that Vernell Da,ves, one of the complainants in the foregoing Bill,
personally appeared before me, in my City aforesaid, and
duly made oath that the allegations in said Bill are true.
Given under my hand this 23rd da.y of March, 1927.
JESSIE H. OLIVER,
Notary Public.
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EXHIBIT "WILL".

I, Connie J. Dobbins, of the County of Chesterfield, Vir_ginia, hereby revoking all former wills made by me, do hereby
makfl this my last will and testament :
First: I 'vant all my just debts paid, if any I owe at the
timfl of my dea.th;
Second: Whereas, my wife, Pinkey Dobbins, has agreed
that, in the event she should re-marry after my death, she
would relinquish and quit-c]aim. in fav9r of our children,
all her right, title, interest and estate in and to all the property, real, personal and mixed of which I shall die seised
and possessed, or entitled to, or 'vhic.h shaH belong to my
estate at the time of such re-marriage, which agreement on
her part is evidenced by a writing 'vhich is attached to this
'vill, and is to be recorded here,\ri.th; and whereas, it is my
wish, by keeping my property together as long as possible,
to provide an income for my said wife and children, at the
smallest possible cost, by the trustee hereinafter mentioned
renting out, and collecting the rents from my real estate and
by investing and collecting the income from my personal
prope·rty-I, therefore, give, devise and bequeathe all of my
property, real perRonal and mixed, to my said wife, PinkE'y
Dobbins, t~e same to be held by her as trustee, upon the
following terms and conditions, to-,vit: that my said wife
as such trustee shall hold the said real, ·personal and mixed
property hereby devised and bequeathed, for the benefit of my
children by my said wife, tbP ineome thereof, excepting the
one-third hereinafter mentioned, to be used by said trustee
for the education, maintenance and support of my said children, and that said trustee, in her discretion, is hereby given
full power and authority, to sell, convey, mortgage or encumber any or all of my said property, real, personal or mixed,
and as such trustee to execute full and complete
page 11 } deeds, or assignments, conveying or assigning such
_
real, personal or mixed property, and in case of
a sale of any of my real estate by such trustee under the
terms of this 'viii, the purchaser or purchasers thereof shall
not be required to see to the application of the purchase ·
money derived from the sale of suc.h real estate, it being my
intention to give my said trustee hereunder as full and complete po,ver in the premises as if I were living and handling
said property; but this devise is made suhject to the follow-
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ing condition, that is to say, that so long as my said wife
lives, or until she re-marries, she shall, in lieu of any interest
or estate she may have by law in my property, real or personal, be entitled to receive (and shall pay herself) one third
of the net rents and profits collected and received by her as
my trustee hereunder from my real estate and also one third
of the net income received by her as trustee from my personal estate, but in case my said wife re-marries, then her
right to receive said one third interest in said rents and
profits and income shall immediately cease and determine, and
also all right, title, interest and estate of whatsoever kind
of my said wife in my said real and personal property shall
also thereupon immediately cease and determine, that being
our understanding as set· out above. In case my said trustee should sell any of my real estate, or dispose of any of
my personal property, under the powers herein given her,
then I wish the money derived from such sale or disposition
of such property to be re-invested, and when so re-invested,
the same shall be held by my said trustee upon the same terms
and conditions as are set forth above. I desire and request
the Court that no bond or security be required of my said
wife as trustee hereunder.
Third: I hereby appoint my said wife, Pinkey Dobbins,
the Executrix of this my will, and ask that no security be
required of her as such, and I also ask that no
page 12 ~ appraisement be made of my personal estate.
Witness my hand and seal this the 29th day of
September, 1911.
CONNIE J. DOBBINS.

(Seal)

Signed sealed and declared by the testator, Connie J. Dobbins as and for his last will and testament, in the presence of
us, who in his presence and in the presence of each other,
present together at the same time, and at his request, have
hereunto affixed our names as subscribing witnesses:
E.J.DURHAM
his
J. L. X FOULKES
mark
W. C. PULLIAl\I
Witness
E. J. DURifA~f

28

Supreme Court of .Appeal of Virginia.

This agreement, made this the 29th day of September,
1911, between Connie J. Dobbins, and Pinkey Dobbins, his
wife,
Witnesseth: That Whereas said Connie J. Dobbins has
made his will of even date herewith, and 'vhereas in said
'vill said Dobbins has made his wife trustee for his children with full power to manage- his property and receive
and collect the rents from the real estate and the income from
the personal property, and ·with power in said Pinkey Dobbins
to receive one-third of the net rents and profits from such
property as her o'vn a·bsolutely, and whereas said Pinkey
Dobbins has agreed in such case to relinquish any and all in:terest or estate in such property in the event she should remarry, and also her right to receive said one-third rents and
pro:fits-Now therefore it is mutually agreed between the
parties hereto that this writing shall be attached to the 'vill
of said Connie J. Dobbins and be recorded there'Yi.th; and
said Pinkey Dobbins does agree and bind herpage 13 ~ self that in the event of the death of said Connie
J. Dobbins and the probating of his will with
the aforesaid conditions therein she will accept said one-third
of the rents and profits (net) from the real estate left by
said Connie J. Dobbins and one-third of the net income from
the personal property left by said' Connie J. Dobbins in lieu
of any estate they law allows her as the widow of said Connie J. Dobbins in his real and personal property, and also
agrees and bind herself that in the event she should r~
m.arry that then all right, title, interest and estate of every
kind and description shall ipso fa.cto cease and determine in
the property of which her said husband died or possessed,
real or personal, or also in any property that may be bought
as a re-investment by her a.s trustee in said will, and that
if necessary she will execute all proper deeds or writings conveying or assigning her interest or estate in said property
to her children, or to such other parties as they may designate.
Witness the following signatures and seals:
C. J. DOBBINS
PINI{EY DOBBINS

(Seal)
(Seal)

.. ...
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Virginia:
In the Clerk's Office of the Circuit Court of Chesterfield
County, the 1st day of October, 1912.
This day there was presented before the Clerk of the said
Circuit Court in his office, a certain paper writing bea1jng
date the 29th day of September, 1911, purporting to be the
last will and testament of Connie J. Dobbins, who lately
died a resident of the said County of Chesterfield, and the
due execution of said writing, or will, according to law having been fully proved by the testimony under oath of J. L.
Fowlkes and W. C. Pulliam, two of the subscribing witnesses
thereto (E. J. Durham, the other subscribing witpage 14 ~ ness, not being present before the Clerk), the said
Clerk doth admit the said writing to probate and
record as and for the true last will and testament of said
Connie J. Dobbins, deceased.
And then, on motion of Mrs. Pinkey Dobbins, the Executrix
and Trustee in said will named, she has leave to qualify
as such; 'vhereupon she entered into and ackno"rledged a
bond in the penalty of Fifteen Thousand Dollars ($15,000.)
conditioned for the faithful discharge of her duties as such
Executrix and Trustee (but without surety, the said will requesting that no security be required of her), and she further
qualified by taking the oath prescribed by la-w. And the said
'viii requesting that no appraisement of the estate be ibade,
accordingly none is required.
·And there being attached to said will of Connie J. Dobbins
an Agreement signed by himself and a.ncl his 'vife, the said
Pinkey Dobbins, which was intended to be recorded along
with said 'vill and as a part thereof, the said writing of
Agreement is accordingly admitted to record along 'vith said
will.
Witness, Philip V. Cogbill, Clerk of said Court, this 1st
day of October, 1912:
,
PHILIP V. COGBILL, Clerk.
A Copy-Teste:
PHILIP V. COGBILL, Clerk.
Will Book 31-Page 74.
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page '15 }- EXHIBIT "MARRIAGE LICENSE".
MARRIAGE LICENSE
17irginia
_
- City of Richmond to-wit:
(Seal of Court
here superimposed
on an adhesive
wafer)

To Any Person Licensed to
Marriages :

Ce~ebrate

You are hereby authorized to join together in the I-Ioly Sta.te of ~1atrimony~
according to· the rites and ceremonies of
our Church or religious denomination,
and the laws of Commonwealth of 17irginia, Joseph :rvL Williams and Pinkey
Dobbins

Given under my hand, as Clerk of Hustings Court of Said
City (or City) this 25 day of Nov. 1916.
WALTER CHRISTIAN, Clerk.
MARRIAGE CERTIFIOATE
To be annexed to License required by Section 5074 of the
Code of Virginia.
Virginia:
In the Clerk's Office of the Hustings Court for the Said
City.
Date of Marriage Nov. 29 j16 Place of 1\farriage Richmond
(Full Names of Parties)
·
Joseph }f. Williams and Pinkey Dobbins
Age of Husband 49 years; Condition (single, widowed or
divorced) Widowed
Age of Wife 30 years; Condition (single, widowed or
divorced) Widowed
Race (White) White
Husband's Place of Birth Chesterfield Co. (Present) Mailing Address Richmond
Wife's Place of Birth Manchester (Present) !failing Address Richmond
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Names of (Husband Benj. W. and Martha F. Williams
Parents (Wife John and Doniza Totty
Occupation of Husband Road Supt.
Given under my hand this 25 day of Nov., 1916.
WALTER CHRISTIAN, Clerk.
A Copy From Register of Marriage.
Teste:
WALTER CHRISTIAN, Clerk.
CERTIFICATE OF TIME A.ND PLACE OF MARRIAGE
I, .............. , a . . . . . . . . . . . . . . of the ............. .
Church, or religious order of that name, do certify that on
the . . . . . . . . . . . . day of ............ , 19 .. , at ............ ,
·
Virginia, under authority of the above License, I
page 16 } joined together in the ,Holy State of Matrimony
the persons named and described therein. I qualified and gave bond according to law authorizing me to celebrate the rites of marriage in the County (or City) of
.................... , State of Virginia.
Given under my hand this .......... day of .......... ,
19 ....
The above parties were married in Richmond, Va. by Rev.
G. W. M. Taylor, November 29, 1916.
(Person 'Yho performs ceremony sign here.)
The 1\{inister of other person celebrating a marriage is
required, 'vithin thirty (30) days thereafter, to return the
License and Certificate of the Clerk and his certificate of
the time and place at 'vhich the marriage was celebrated
to the Clerk who issued the License; failure tQ comply with
these requirements of the law makes the Minister or other
person celebrating the marriage liable to a fine of not less
than ten or more than twenty dollars for each offense (see
Section 5074 of the Code of Virginia, 1919).
A Copy, Teste:
WA.LTER CHRISTIAN, Clerk.
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EXHIBIT "DEED OF TRUST".

Pinkey
rmiams

[rs.

'o (Deed of

Trust

" N. Pettigrew
'nastce.
failed to Bk. of
:Ommerce &

~rusts 4/12/26
V. E. DuVal
~lerk, by A. I.
>uVal D. C.

This Deed, ma.de this the 12th day of December, 1925,
between :Nirs. Pilikey Williams (formerly Dobbins and wido'v
of Connie J. Dobbins) Trustee, with the authority and power
vested in her under will of Connie ,J. Dobbins, duly probated
in the Clerk's Office of Chesterfield Circuit Court, party of the
first part and A. N. Pettigrew, Trustee, of Richmond, Virginia, party of the second part :

Witnesseth: That the party of the first part doth grant
with Special Warranty of Title unto the party of the second
part, all that certain lot or parcel of land in the City of R.ichmond, Virginia, containing one acre and situated at Stop
No.· 3 on the Richmond and Petersburg Electric Oar Line,
described as follows, to-wit: Commencing at a stone at the
intersection of Ingram A venue with the Petersburg Turnpike
thence running and fronting on said Ingram Avenue three
hundred twenty-four (324) feet and thence at right angles
to Ingram Avenue two hundred thirty-eight feet (238) feet
to Harwood Street, thenee westerly along Harwood Street
three hundred and ninety-four and one-tenth (394.1) feet to
a stone, thence Northerly in a circular line about twentyfive (25) feet to the point of beginning, less a one hundred
(100) foot lot in the rear "rhich.has been heretofore conveyed
the Common,vealth Lumber Corporation as shown by deed
dated ~fay 21, 1925, and recorded in the Clerk's Office of the
Hustings Court Part Two of the City of Richmond, Virginia,
in D. B. 59-A, page 121; said real estate is the same real
estate conveyed Connie J. Dobbins by W. T. Shepherd, Trustee, by a deed dated June first, 1912, and recorded in the
Clerk's Office Circuit Court of Chesterfield in D.
page 18 ~ B. 128, pa.ge 584, and is a part of the real estate
devised by Connie J. Dobbins to his 'vife Pinkey
Dobbins as Trustee with full power and authority· to convey or encumber the same.
In Tn1st nevertheless to secure the payment of the sum
of Twelve Hundred Dollars ($1200.00), with interest thereon to the holder or holders of the following described notes,
to-wit: Five notes drawn even date herewith by Pinkey
Williams, Trustee, one of 'vhich is for Twelve Hundred Dollars ($1200.00), and is payable to the order of bearer twelve
months after date and is the principal note; and four of
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which, being interest notes, are for eighteen, dollars, ($18.00),
each, drawn even date herewith by Pinkey Williams, Trustee, and payable to the order of bearer in three, six, nine
and twelve months after date. All of said notes are. payable
at the Bank of Commerce & Trust, Manchester Branch, Richmond, Virginia. In the event that default shall be made in
the payment of the said debts as evidenced by the aforesaid notes or in the payment of any one of said notes then
the trustee on being so required to do by note holder or note
holders shall after advertising time, place and terms of sale
for five consecutively days on one of the daily newspapers
published in the City of Richmond, Virginia., sell the real
estate herein conveyed in accordance with Section 5167 of the
Virginia Code.
If no default be made in the payment of said debts hereby
secured then the party of the first part shall have a good and
sufficient deed of release executed to her at her 0"\\'11 proper
cost and charges.
Witness the following signature and seal:
1\tiRS. PINKEY WILLIAMS TRUSTEE

(Seal)

page 19 ~ State of Virginia,
City of Richmond, to-wit:
I, Mary Louise Thoms~n, a Notary Public, in and for the
City of Richmond, in the State of Virginia, do certify that
Mrs. Pinkey Williams, Tntstee, whose name is signed to the
foregoing writing, bearing date on the 12th day of December, 1925, has acknowledged the same before me in my City
aforesaid.
Given under my hand this the 12th day of December, 1925.
J\!IARY LOUISE TH0l\1:SON,
Notary Public.
My commission expires July 7th, 1929.
State of Virginia,
City of Richmond, to-wit:
In the Clerk's Office of the Hustings Court, Part II, of
said city the 14th day of December, 1925. This deed was
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presented, and with the certificate a1illexed, admitted to
record at 1.15 o'clock P.M.
Teste:

. W. E. DuV.A.L, Clerk.
By A. I. DuVAL, D. C.

A Copy-Teste 1

. W. E. DuVAL, Clerk.
By H. G. DuVAL, D. C.
page 20 ~

EXliiBIT "ADVERTISEMENT' 1•

Published in News Leader on March 18th, 1927.

By A. L. Ada:mson,
Real Estate Auctioneer.

TRUSTEE'S AUCTION SALE

OF

THAT VERY ATTRACTIVE SEVEN-ROOJ\!I DWELLING
AND LOT, 1301 PETERSBURG TURNPII{E, AT
STOP NO. 3, IN THE CITY OF RICliJ\iiOND, VA.
By virtue of a deed of trust; dated December 12, 1925, and
and recorded in the clerk's office of Hustings Court, Part
U, in the city of Richmond in D. B. 60-A, page 380, default
having been made in the payment of the note of $1,200.00,
s~cured thereby, and being directed so to do by the holdel''
thereof, the undersigned trustee will sell at public auction~
on the premises, oii
TI!URSDAY, MARCH 241
At 5 :3d o'Clock P. 1\II:,
the above house and lot d~scribed as coirimeiicl.ng at a stone
at the intersection of Ingrain avenue '\vith the Petersburg

- · · - - - - - - -.,........,.--
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Turnpike, thence running and fronting on said Ingram avenue 324 feet, and thence at right angles to Ingram avenue 238
feet to Harwood Street, thence westerly along Harwood
street 394.1 feet to a. stone, thence northerly in a circular
direction 25 feet to the point of beginning, less one hundredfoot lot in the rear, which has been heretofore conveyed to
the Commonwealth Lumber Corporation.
The dwelling is a very attractive two-story building, containing seven rooms ; also small store fronting on Ingram
avenue.
TERMS : Cash.
A. N. PETTIGREW, Trustee.
A. L. ADAMSON, Auctioneer.
page 21 }

And at another day, to-'\vit, at a Law and Equity
Court held the 23rd day of ~Iarch, 1927 :

Upon the reading Qf the Bill verified by affidavit and exhibits therewith filed, it is, on motion of the plaintiffs, ordered
that A. N. Pettigre,v, Trustee under a Deed of Trust to him
from Pinkey 1Villiams, Trustee, dated December 12th, 1925,
and duly recorded in the Clerk's Office of the Hustings Court,
Part Two, of the City of Richmond, Virginia, in Deed Book
60-A, page 380, be enjoined from selling thereunder the property therein mentioned until the further order of this Court;
that this injunction shall expire on the 25th day of April~
1927, unless this injunction is in the meantime enlarged or
dissolved; that this injunction shall not take effect until the
complainants, or one of them, or some one fo1· them, shall
execute a bond in the penal~y of $200.00, with security to be
approved by the Clerk of this Court, conditioned to pay all
damages and costs tha.t may be incurred by reason thereof, in
the event said injunction is dissolved.
·
page 22 } (DE1\1:URRER FILED, 2ND APRIL RULES,
1927.)

In the Law and Equity Court of the City of Richmond
2nd April Rules, 1927.
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DEMURRER OF .A. N. PETTIGREW, TRUSTEE.
Alma Bernice Dobbins, Vernell Dawes, Thelma Louise Dobbins & Odell May Dobbins, the last two being infants under
the age of twenty-one years, who sue by their sister and
next friend, the said Vernell Dawes, Pits.,
vs.
;pinkey Williams, in her own right, and as trustee, and A. N.
Pettigrew, Trustee, Defts.
The den~u.rrer of A. N. Pettigrew, 11ru.stee, to a bill of co·mplq,int exhibited against hirn and othe·rs in. the Law & Eq·zt·ity
Co~trt of the City of Richn~ond by .Aima Ber·nice Dobb·ins wnd
others, col'mplainants:

This defendant, by protestation, not confessing or acknowledging all or any of the several matters and things
in the .said bill contained to be true, in such manner as the
same are therein set forth and alleged, doth demur in law
to the said bill of complaint, and for cause of demurrer
saith
That there is no case for relief in a court of equity made
by the said bill.
Wherefore he prays judgment of this honorable court
whether he should ·be compelled to make other or further
answer to the said "9ill, And that he may be hence dismissed
with his costs, and the injunction heretofore awarded against
him may be dissolved.
J. M. TUR.NER & C. L. PAGE,
J. H. RIVES, Ju., p. d.
page 23

~.(GROUNDS

OF DEj\IIURRER FILED, MAY
23R.D, 1927.)

Virginia:
In the Law and Equity Court of the City of Richmond.
Alma Bernice Dobbins, et als., Plaintiffs,
vs.
.
Pinky Williams, Trustee, et al., Defendants.
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GROUNDS OF

DE~IURRER,

The defendant, A. N. Pettigrew, Trustee, for l1is grounds
of demurrer to the bill of complaint heretofore filed, asserts
the follo,ving:
The bill of complaint is without equity bec.ause a proper
interpretation of the will and contract set out in the bill of
complaint show·s that the construction placed on the will .by
complainants in the said bill of complaint is incorrect, and
that the remarriage of Pinky Dob.bins did not terminate the
trust set up in the said will; that the condition against remarriage was actually invalid, but if not so it 'vas dire.cted
to and affected o~ly the personal. interest of the widow.
Respectfully,
J. H. RIVES, Jn.,
Counsel for A. N. Pettigrew, Trustee.
CHAS. L. PAGE,
Counsel for A. N. Pettigrew, Trustee.
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And now at this day, to-wit: at a Law and
Equity Court held the 1st day of July, 1927:

Tl1is cause came on this day to be heard upon· the bill and
exhibits therewith and upon the demurrer to the bill and tho
grounds therefor, and the said demurrer being set down for
arg-ument, the same 'vas argued by counsel.
Upon consideration 'vhereof the court is of opinion as follows:
1. That considering the allegations and the prayer of the
bill, the question the court is thus called upon to decide is,
whether upon a prpoer construction of the will of Connie
.J. Dobbins, the devise and bequest therein made to his widow
in trust, was upon a trust which terminated upon her marriage a second time.
2. That when the testator made his will, he procured the
assent of his ''life to accept its provisions in lieu of any other ·
right, title or interest she might otherwise have in his estate,
the wife being at that time about '26 years of age, and there
being four children of the marriage all under ten years of
age.
·
·

38

Supreme Court of Appeal of Virginia.

3. That the testator plainly evinced his intention that his
entire estate should be kept together, for the purposes expressed in the will, "as long as possible", and to that end
devised and bequeathed all.his property, real and personal,
to the wife to hold in trust for the purposes stated in the
will.
4. That from the fact the 'vill directs that no securitv be
required of the trustee, and the wife was also appointed."sole
executrix without security, the testator displayed the confidence he had in his 'vife and in her discharge of the duty resting upon her as the natural guardian of the children after
his death, whether she remarried or not.
5. That the provision that her interest in
of the trust estate should cease upon
marrying again 'vas not intended to and did
have the effect of limiting the continuance of the trust,
more than her death 'vould have done.
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6. That the very comprehensive and broad po,vers conferred upon the trustee in selling, mortgaging and in generally dealing with the corpu.s of the tn1st estate may have
been very u~''rise, but such powers 'vere within the light of
the testator to bestow upon the trustee.
7. That the intention of the testator sufficiently appears
upon the face of the will to erect a trust 'vhich should continue beyond either the death or remarriage of his 'vido,v.
The court doth therefore adjudge, order and decree that
the demurrer to the bill be sustained and the hill of complaint be dismissed, the defendants to recover their costs of
the plaintiffs; and the injunction heretofore a'varded having
by agreement of the parties been regarded as extended until
the court passed upon the questions, the injunction is now to
be taken as expired and dissolved, subject to the suspension
of this decree.
The plaintiffs objeeted to the rulings of the court and to
this decree, and indicating their intention to apply to the
Supreme Court of Appeals of Virginia for a 'vrit of appeal,
it is ordered that this decree be suspended for a period of
sixty days from this date upon the complainants or some
one for them entering into bond, within ten days from this
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date; before the Clerk of this Court in the penal sum of
$500.00, with sufficient surety, conditioned as prescribed by
law.

I, Luther Libby, Clerk of the Law and Equity Court of
the City of Richmond, do hereby certify that the foregoing
is a true transcript of so much of the record as the parties
hereto have agreed should be copied in the above entitled
cause "rherein .Alma Bernice Dobbins, et als., are plaintiffs,
and A. N. Pettigrew, Trustee, et al., are defendants, and
that the defendants had due notice of the intention of the
plaintiffs to apply for such transcript.
Given under my hand this 16th da.y of August, 1927.
LUTHER LIBBY, Clerk.
Fee for Record, $13.00.
.A Copy-Teste:

H. STEW.ART JONES, C. C.

-------~
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