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JAMES T. HANNAN, Plaintiff in Error,
v.

WALTER F. DUSCH, Defendant in Error.

FROM THE CIRCUIT COURT OF THE CITY OF NORFOLK,

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimPnsions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved .March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed .in small pica type for the information of counsel.
H. STKWART JONES. Clerk.
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v~

IN THE.

Supreme Court of Appeals of Virginia
AT RICilliOND.

JA!IES T. IIANNAN, Plaintiff in Error,

vs.
,V. ALTER. F. DUSCH, Defenda1it in Error..

. ,

.

To. the !fo~n~ra.ble .ludges of the .lih~prelJ.~e ,pPl.t.rt, ~f Ap-peals
of v~rgut~a; . ;: :··.i~
. j' :.: ·, ~.
"
.
,, '. .
.;
Your· ·petifion(}r, James T. Hannan, respectfully represents
tT1at he· is aggri.eved by a judgment of the Circuit· Court of
the City of Norfolk, Virginia, entered on the 2nd day of ~'lay,
1929, in au action at law '•.rherein your petitioner was the
plaintiff an~ one, Walter F. Dusch was defendant, and whereby a demurrer filed by the said defendant to the declaration
of your petitioner in said action was sustained and said action dismissed. .A transcript of the record in said case is
.fil~q with this petition, and from it will appear the following
facts:
·
'

STATE~IENT

OF. FACTS.

By his declaration, filed in said ~a use,· petitioner alleged
that the said defendant, Walter F. Dusch, had, on the 31st
day of August, 1927, leased and rented to your said petitioner
(Certain property in the ~City of Norfolk, Virginia, therein described, for a term of fifteen years, to begin on January l,
1928, at' a cei·tain rental therein set forth; that it thereupon
became and was the duty of said defendant -to see to it that
the premises leftsed by the defendant to your petitioner should
be open for entry by the said petHioner on the lst day of
tTanuary, 19:28, the beginning of said term, and to place the
said petitioner in possession of said premises on said last
mentioned date; that on said date petitioner was ready, willing
~nd anxious to enter upon said take possession of said leased
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property, anq so informed the said defendant, yet, the said
defendant failed and refusea to put your petitioner in possession of said property at said time, or to keep it· open for
entry by your said petitioner at said time, or on any date
subsequent thereto, and that he suffered to remain on said
property a certain tenant or tenants who occupied a portion,
or portions, of the same, and refused to take legal, or other,
action whatsoever to oust said tenant or tenants, or procure
the remoyal of -s.aid tenant or tenants from said property so
occupied ·by him or them. Your petitioner alleged the damages that he had suffered by reason of this breach of contract and duty by the defendatl.t, and sought to recover the
same in this action.
·
The defendant demurred to this declaration on several
grounds, one· of which was :
''That under the lease set out in said Declaration the right
of possession was vested in said Plaintiff, and there was
no duty as upon the defendant, as alleged in said Dechiration, to see that the premises was open for entry by sa~d
Plaintiff.''
This ground of the demurrer. was the only. ground insisted
upon in the Court below, and was the sole atid single ground
upon which the Trial Court sustained the demurrer, as will
appear from Record, page 10.
The single question of law, therefore, to .be determined
in this case is :
Whether a. ~andlord, who leases property to a tenant, is
required nude\~ tha la'v to have it open for entry by the defHndant at the beginning of the term, or to deliver possession of the premises to the tenant at said time.
ARGlT~IENT.

There is, perhaps, no question in the law of landiord ..and
tenant on wl1ich the authorities are more evenly divided
than on the question now presented to this. Court by this
rceord. There are two directly contrary rules on the subject, one known as the ''EngliHil" I'nle, a·ud the other known
·as the ''American'' r"ule. But this classification does hot
mean that the ''English'' rule prevails only in England,
for it is followed and applied by as many American courts
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as tlie opposite ri.1le, which is kno'""n as the "American"
rule. The designation of it as the ''English'' rule means
only that it first originated and was declared in England.
If what is known as the '' 'Eng·lish'' rule is to prevail in
Virginia, then the Court below erred in sustaining the demurrer of the defendant, but the contrary is the case if the
''American'' rule is to ·prevail here.
The question does not seem to ,have been ever directly
presented or thoroughly argued in any case in the Virginia
lleports. However, in the late case of Porhes v. Wyatt, 143
Va. 802, an action was brought by Wyatt against Forbes for
damages for failure to doli ver possession of the leased
premises on the day when the term was to begin, and the
Special Court of Appeals, speaking through Judge M-oncure, sustaining a verdict and judgment in vVyatt 's favor. ·
The question here does not seem to have been raised in that
case, but was suffered to pass sub silenti.o. This question,
therefore, may be regarded as an open one in this State.
The "English" rule had its origin in Coe v. Clay, 5 Bing.
440, where a verdict against the landlord for failure to deliver possession at the beginning of tl1e term to his lessee
was upheld. The report says:
"The Court were all clearly of opuuon that he who lets
agrees to give possession, and not merely to give a chance of
a lawsuit.''
The most thorough discussion of the question that has
come under the observation of counsel for your petitione·r
is found in the opinion of Letton, ,J ndge, in the case of
Ilerpolsheimer v. Christoplier, (Neb.) 111 N. ,V. 359, and,
as nothing can be added to what is there saicl, we quote his
language in full :
''Since there must be a new trial, and since the question
is one of first impression in this state, we. think it proper
at this time to determine which of the conflicting doctrines
shall be adopted as to whether or not' there is an implied
covenant in a lease by 'vhich a lessor agrees to put the leRsee in possessJ.oii, or to have the demised premises open for
his possession on the day that the term begins. There is
an irreconcilable conflict among the courts of this country
upon this point. Perhaps the greater weight of authority is
in line with the courts of New York, which hold that, if a
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lessee is prevented from taking possession of the demised
premises by a tenant wrongfully .holding over, it is not the
duty of the landlord to oust the wrongdoer; tha.t the right
to po~session at the end of the existing term is in the lessee,
and not in the lessor, and that, when the landlord has ·given
to the tenant the right to possession, he has done all that he
is required to do as against third persons not claiming under prior and superior rights derived from him. This is the
]aw in New York, New Hampshire, Maryland, Vermont, Illinois, and Pennsylvania. Gardnm· v. [( eteltas, 3 Hill, 330,
38 Am. Dec. 637; Pende1·,qast v. You·n.q, 21 N. H. 234; Sig'mun.d v. Howa1·d Bank, 29 ]rid. 324; Underwood v. Birchard,
47 Vt. 305; Cozens v. Stevenson, 5 Serg. & R. 421;. Gazzolo
v. Chambers, 73 Ill. 75; Jones, Land & T. Sec. 366, and note;
Taylor, Land &T., 9th Ed., Sec. 305. The courts of England,
however, and of ~iissouri, Alabama, Indiana, Michigan,
Texas, California, and Arkansas, hold that there is an implied covenant that, when the time comes for the lessee to
take poss~ssion according to the terms of his lease, the
premises shall he open to him; that he is not liable for rent
until he has been afforded an opportunity to enter, and that
he is under no obligation to maintain an actiOii against a ·
tenant holding over to recover possession. Jones, Land &
T., Sec. 367. In Coe v. Clay, 5 Bing. 440, the defendant had
agreed to let the plaintiff certain premises, and this 'vas
an action for not letting him into possession by reason of a
preceding tenant wrong.fu{lly hold[ug ·over.
The report
states 'vith commendable brevity: 'The court were all
clearly of opinion that he 'vho lets agrees to give possession,
and not merely to g·iye a cl1ance of a la,vsuit;' and the verdict
was upheld. S'ee also Jenks v. Edwards, 11 Exch. 775. There
is ail interesting· discussion of this qnest.ion in Kin.q v.
Rey,nof.ds. 67 Ala. 229, 42 Am. Rep. 107, in which the relative
merits of the English and New York rule are considered
and the English rule adopted. The following are cases upholding this view: Coe v. Clay, and Jenks v. Edwa'rds,
st&pra; L'Hussier v. Zelle, 24 1\:Io. 1:3; Hughes v. Hood, 50
l\Io. 350; K·in,g v. Reynolds, .cnt.p·ra; StMncer v. B·u.rtcm, ~
Blackf. 57; Clark v .. [J1,tt, 26 Tnd. 236; Vincent v. De field,
98 I\fich. 84, 56 N. "\V. 1104;; 11 ertzber_q v. B ei.c;e,nbach, 64
'J~ex. 262; Rice v. TVhihnore, 74 Cal. 619, 5 Am. St Rep. 479,
lG Pac. 501; Ross v. H':lJnn., 42 Ark 257. "'\Ve deem it unIlecessary to enter into an extended discussion, since the reasons pro and con a.re fully given in the opinion of the several courts cited. "'\Ve think, however, that the English rule
is most in consonance .with good conscience, sound principle,
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and fair dealing. Can it be supposed that the plaintiff in
this case would have entered -into the lease ·if he had know·n.
at the ti1ne that he could not obtain possess·ion on the 1st
of J.l~a1·ch, b·u,t that he woulcl be c01npelled to begin a la;wsudt,
awa·z,t the law's delays, and follow the case throu,qh its de·vious turnings to and end before he could hope to obtain
lJOsl;ession of the land he had leased? Most assuredly Mt.
1t i.s unreasonable to Sltppose that a m.an wo~tld knowingl'!J
· cont1·act for a lawsuit, or take the cha;nce of one. TVhethe.r.
or 1Mt a tenant in possession intends to hold over or assert
a 1·ight to a future tenn n~ay nearly always be know·n to the
landlord, and is certainly nHtch nwre apt to be within his
knou;ledge than within that of the prospective tenant. Moreover, since, in an a.ctiort to recover possession, against the
ten/(Mt.t holding over, the lessee wourld be compelle{J, largely
to rely upon the lessor's test·i1nony in regard to the facts of
the clai1n to hold over by the wrongdoer, it is 1nore reasonabl eand propert to place the b·urden upon the person 1.vithi-n
whose knowledge the facts are 1nost apt to lie. "'\Ve are convinced, therefore, that the better reason lies with the ,courts
following the English doctrine, and we therefore adopt it,
and hold that ordinarily the lessor impliedly covenants with
the lessee that the premises leased shall be open to entry by
him at the time fixed in the lease as the beginning of the
ierm. '' (Italics s~1pplied.)
The North Carolina Court, in Sloan v. Hart, (N . .C.) 63
S. E. 1037, is a later case to the same effect, and cites all
of the authorities. Judge Brown, speaking· for the Court,
says:
"Investigations and reflection leads us to the conclusion
that the decisions by the courts of Great Britain, made as
early as 1.829, are as well supported by authority and more
sirong·ly sustained by re-ason and abstract justice than is
the judgment of the New York Court.
"The first of the~e decisions is summed up with quaint
terseness by Baron Vaughan: 'The court were all clearly of
opinion that he who lets agrees to give possession, and not
merely to give a chance of a lawsuit.' 'Beginning with that
case of Coe v. Clay, 15 Eng. Com. L. 492, what is known as
the "English rule" was announced-that is, that in the absence of express provision in the lease, the lessor impliedly
covenants with the lessee that the premises sl1all be open
to entry by the lessee at the time fixed for the beginning of the
term. This case has heen followed by cases of Jenks v. Ed-
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wards, 11 Ex. 775; Ilertzber,q v. Be,isenbach, 64 Tex. 262;
L'Hli.ss·ie·r v. Zallee, 24 1\Iq. 13; Reiger v. Tl'elles, 110 Mo.
App. 166, 84 S. Vl~ 1136; Hu,ghes v.. Hood, 50 ~fo. 350; King
v. Reynolds, 67 Ala. 2~9, 42 Am. Rep. 107; JTinc.e·nt v. Delfield, 98 Mich. 84; 56 N. \V. 1104; Cohen v. Norton, 57 Conn.
480, 18 Atl. 595, 5 L. R. A. 572; H erlJOlshei·mer v. Ch-ristopher, 76 Neb. 352, 107 N. W. 382, 111 N. W. 359, 9 L. R. A.,
N. S. 1127, 14 Ann. Cas. 399; and Huntington E. P. Co. v.
Parsons, 62 W. Va. 26, 125 Am. St. Rep. 954, 57 S. E. 253,
9 L. R. A. N. S. 1130.
''The theory of the New York court is that if the lessee
is prevented from taking possession by a tenant wrongfully
holding holding over it is not the ·duty of the landlord to
oust ~he wrongdoer, because· the right to possession at the
end of the outstanding term is in the lessee and not in the
lessor, and that, therefore, when the landlord has given the
tenant the right to possession he has done all the la-w should
require him to do as ag·ainst third persons not claiming unde.r prior and superior rights derived from him: Gardner
v. Keteltas, 3 flill. 380, 38 Am. Dec. 637.
''This decision has been followed in the states of New
:Hampshire, J.\ifaryland, \Ternnont, Illinois and Pennsy.Jvania.
'' Tlie theory of the English courts, and those of this country followiug their deeisions, is that when a lease is made,
the beginning of which is fixed at some future date, it is within
the contemplation of the parties and a part of their underf.;tanding, without which the lease would not have been made,
that when the time comes for the lessee to take possession, according to the lease, the lessor shall have the premises open
to the entry of the lessee, and that the latter is not liable for
rent until he is afforded an opportunity to enter, and is under
no obligation to maintain an action against a tenant holding·
over to recover possession.
·
"This is the ruling of the courts of 1Iissonri, Alabama,
Indiana, ~Iichigan, California, Arkansas, Nebraska and
Texas. 'l1 he English rule appears to us to be better founded
in reason and more consonant with good couscience, sound
prineiple and fair dealing.''
·
The t,,,.o authorities from which quotation has been made
so dearly and candidly state the question involved, the con-·
fliet of authority thereon, and reasons that support eac~1 of
the two lineR of eases, and the reasons why the "Enghsh"
rule is to he regarded as the more preferable of ~he hvo,
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that any further argument or citation of authority than is
contained in their opinions would seem to be a work of supererogation.
The -record presents the question squarely to this Court
for the first time, and the Court will determine which of the
two rules shall prevail in Virginia.
Petitioner will use this petition as his opening brief in
this case.
PRAYER.
Your petitioner, therefore, prays that a writ of erro~ and
supersedeas may be awarded him to the judgment of the Circuit Court of the City of Norfolk aforesaid, and tha.t such
judgment may be reviewed and reversed and this case remanded to said Circuit Court for a trial in due course .

. JAI\-IES T. HANNAN.
_By: N.ATHL. T. GR.EEN, Counsel.

NATI-IL. T. GR.EEN,
p. q.

I, Nathaniel T. Green, an attorney practicing in th.e S'upreme Court of Appeals of Virg-inia, do hereby certify that
it is my opinion that the judgment complained of in the foregoing petition is erroneous and should be reviewed and reversed.
Given under my hand this 18th day of

~Iay,

1929.

NATHL. T. GR-EEN.
Received

~fay

20, 1929.

R. S. J.
vVrit of error allowed and sttpersedeas a'varded.
$300.00.

Bond

It H. I.J. ·CI-IIOHESTER.
Heccived

~lay

28, 1929.

H. S. J.
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VIR.GINIA:
Pleas before the Circuit Court of the City of Norfolk,
Thursday, the 2nd day of !\lay, in the year of our Lord,
nineteen hundred and twenty-nine.
o~

BE IT REl\IEl\IBER.ED that heretofore, to-wit: In the
Circuit Court aforesaid, at the rules holden for said C'ourt on
the First Aionday in t-,ebruary, 1929, came the plaintiff,
James T. Hannan, and filed his declaration in assu.·mpsit
against the defendant, \Valter 11'. Dusch, in the following
words· and figures :
DECLARATION.· ·
,James T. Hannan, plaintiff, complains of \Valter F. Dusch,
defendant, of an action of tre~pass on the case in assum~psit,
for this, to-wit: that heretofore, to-wit, on th~ 31st day of
August, 1927, the said defendant leased and rented to the
said plaintiff, by the lease herewith -filed as a part of this
declaration, all that certain property known as numbers 723,
725 and 727 Church Street, in the City of Norfolk, Virginia,
for the term of fifteen years, beginning on the 1st day of J anuary, in the year 1928, and ending on the 31st day of December, 1942, at a rental as· follows: "For the first five ( 5) years
the aggregate sum of Twelve Thousand, Five I-Iundred Dollars ($12,500.00) payable iu equal monthly_ installments of
Two Hunch·ed, Eight Dollars and Thirty-three cents
page 2 ~ ($208.33) each; for the next five (5) years the aggregate sum of Seventeen Thousand, Five Hundred
Dollars, ($17,500.00), payable in equal monthly installments
of Two IIundred, Ninety-one Dollars and Sixty-six cents
($291.66) per month; for the next five (5) years the aggregate sum ,of Twenty-one Thousand Dollars ($21,000.00) payable in equal monthly installments of Three I-Iundred and
Fifty Dollars ($350.00) per month." And the plaintiff avers
that before, and at the time of, making said lease the said defendant, \Yalter F. Dusch, knew that the said plaintiff was
renting said property with the inte11tion of assigning· his said
lease or re-rentiug said property, either hy parecls or as· a
whole; to other parties; that thereupon it became and was the
duty of the ~aid defendant to sec tD it. that the premises leased
to the plaintiff by him, as nforcsaid, should be open for entry by the said plaintiff on the 1st day of January, 1928, and
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to place the said plaintiff in possession of said premises on
said last mentioned date. And the plaintiff avers that on said
last mentioned date and for sometime thereafter he was
ready, willing and anxious to perform his covenants under
said lease, and to enter i1pon and take posses$ion of said
leased property, and so informed the defendant, yet, the said
defendant did not regard his contractual duty in tlie respect
aforesaid, and failed and refusee to put said plaintiff in possession of" said property, or to keep it open for entry by said
plaintiff either on the ·date last aforesaid or on any d~te subsequent thel.·eto, in this, that he suffered to remain
page 3 ~ on said property a certain tenant or tenants who
occupied a portion or portions of the same, and refused to take legal, or other, action whatsoever, to oust said
tenant or tenants, or to procure the removal of said tenant
or tenants from said. portions of said property so occupied
by him or them. And the plaintiff avers that if the defendant had complied with his contract and had said leased premises open ·for entry by the plaintiff, and put pJaiutiff in possession of same on said 1st day of Jan nary, 1928, or within a
reasonable time thereafter, he, the said plaintiff, could and
would have entered and plaintiff had aatually entered, into
a contract of lease with a perfeetly solvent corporation,
whereby he would have re-rented to said corporation a portion of said property so leased to him by the said defendant,
. as aforesaid, to-wit, 723 and 725 Church Street, at a rental as
follows: Three hundred ($300.00) Dollars a month for the
·firsf ffve years after January 1st, 1928; Three Hundred Fifty
($350.00) Dollars a month for the second five years, and
Four I-Iundrecl ($400.00} Dollars a month for the last five
years, bein()' a rental of Fourteen Thonsm!d Four Hundred
and Ninety~ine Dollars and Sixty Cents ($14,499.60) in excess of the rental plaintiff was to pay said defendant for the
whole of said fifteen years, and leaving· the said plaintiff, in
addition, with the power and right to rent to other parties
the other portion of said property, to-wit, 727 Church Street,
from whieh the plaintiff avers he could have derived a rental
of One I-I1indred Fifty ($150.00) Dollars a month for the one
lnindred eighty (180) months of said term, which
page 4 ~ the said defendant had granted him the·rein by the
lease aforesaid, or in the ag-g-regate amount of
rr,,,.entv-seve11 ':Phousand ($27,000.00) Dollars. And the plaintiff avers that but and exc~pt for the failure and refusal of
the defendant., hereinabove mentioned, he would ha,Te realized
and received t.l10 profits and gains herein just above set out
and therefore he is entitled to re·cover the same from the
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defendant in this action. All to the damage of said plaintiff
of Fifty Thousand ($50,000.00) Dollars.
And, therefore, he brings this suit.
NATH'L T. GREEN,
p. q.
(The following is the lease attached to the plaintiff's
Declaration.)
THIS INDENTURE, :Made this Thirty-first day of August, in the year Nineteen Hundred and Twenty-seven,
\VITNESSETII, rrhat \VALTER F. DUSCH, owner, hereiBafter styled the "Lessor" doth hereby let unto JA~iES' T. ,
11ANNAN, hereinafter styled the "Lessee", the following
property; to-wit:
All that certain property known as Nos. 723-725 and 727
Church Street, in the City of Norfolk, Virginia, for the term
of fifteen ( 15) yea1;s, be6rinning on the 1st day of January,
in the year 1928, and ending on the 31st day of December,
1942, the said James T. Hannan yielding and paying therefor unto the said vValter F. Dusch, Lessor, his heirs or assigns, rent as follows :
~

For the first five ( 5) years the aggregate sum of
Twelv:e Thousand, Flve Hundred Dollars ( $12,i
500.00), payable in equal monthly installments of T'vo Hundred, Eight Dollars, and Thirty -three cents ($208.33) each;
for the next five ( 5) years the aggregate sum of Seventeen
rrhousand, Five Hundred Dollars, ($17,500.00), payable in
equal monthly installments of Two hundred, Ninety-one Dollars and Sixty-six cents ($291.66) per month; for the next
ifive (5) years the aggregate sum of Twenty-one Thousand
Dollars, ($21,000.00) payable in equal monthly installments
of Three Hundred and Fifty Dollars ($350.00) per month.
The said James T. IIannan, Lessee, or his assigns, covenants to pay the said rent as hereinbefore provided in equal
monthly installments, on the first day of eac.h month at the
place of business of said 'Valter F. Dusch, Lessor, and the
said Lessee covenants and agrees that the said Lessor shall
have the right, and the said Lessor hereby reserves the right,
to re-enter and terminate this ~ease for default of five days in

page 5
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th epayment of any installment of rent or for the breach of
any covenant in this lease contained.
The Lessee further ag-rees, if the premises at any time be
deserted or closed, and the rent therefor in arrears and unpaid for thirty days, the Lessor may enter by force, if necessary, without liability to prosecution or action therefor; and
that the Lessor may re-let the premises for any unexpired
vortion of the term and receive the rent therefor and apply
it on this lease, the rate and terms of such re-letpage 6 ~ ting to be such as the Lessor may deem expedient,
and the Lessor's acti01~ shall be final and binding on
the Lessee, and the Lessee agrees· to promptly pay to the
Lessor, on demand, any difference in rental behveen the
amount payable as herein provided, and the amount actually
collected by the Lessor aforesaid. The Lessee covenants not
to do or permit anything to be done that shall increase fire
insurance hazard of or premiums on ·said premises.
It is further agreed, should an execution be issued against
the Lessor, or his assig·ns, bankruptcy proceedings be begun
by or against said Lesse.e, or his assigns, or any assignment
he made for the benefit of creditors, or a. Receiver appointed,
or default for five days be made in the payment of the rent
payable hereunder as it falls due, the entire rental amount for
the balance of the term of this lense, including any and all
other sums payable at any time under this lease by the Lessee,
or his assigns, shall thereupon become due and payable at
once at the op~ion of the Lessor, which option may he exercised at any time subsequent to such occurrenc.e, and the
Lessor is hereby granted a lien on all assets· of the Lessee,
assignee, and sub-tenants in leased premises, for the total
amount of rental and other means payable under this lease
for the full term. thereof, and in case of a sale on or by
virtue of any legal decree or legal process of Lessee's, assignee's or sub-tenant's goods, wares or merchandise, or other
assets, or part thereof, the Lessor shall have the right to demand and receive the said rents or other sums payable under
this lease for the full term thereof, from the proceeds of any
such sale or sales.

It is hereby agreed that if the premises hereby
demised or the building or buildings, of which the
demised premises are a part, or any portion thereof, or any
improvements now· or hereafter constructed or added thereto
shall be injured by fire or otherwise so as ~o render same or
any portion thereof, uutenatable, there shaH be a reduction.
of the 1:ent in accordance with, and the rights of the parties
page 7 }-
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shall be governed by Soo. 5180 of the Code ~! Virginia.

-;It is agreed that the Lessor is not responsible or liable
for damages <mused by leaking· roof,_ broken pipes, or overflow from fixtures, "~hether such damage is caused by care]essness or otherwise.
The Lessee hereby agrees that leased premises and all
appurtenances, and all yards, alleys, sidewalks, and surroundings are received by the Lessee in good, safe, tenantable and
sanitary condition, and agrees to keep the same in like condition, and that any and all 1~egula.tions and requirements of
the National, State or ~iunicpal Governments, or otherwise,
shall be observed, and the expense incident thereto born by
the Lessee.
The said ,James '1:. Hannan, Lessee, or his assigns, agrees
to mai{e, at his own expense, any and all alterations, additions and repairs to said buildings, sucli alterations, additions and repairs as may he made, are upon the termination
of this lease to remain a part of the J)roperty, and title thereto pass to the said alter F. Dusch, Lessor.
page 8 ~
The said Lessee covenants to pay the rent
promptly, as hereinbefore set out, and upon the
termination of this lease to deliver the said premi~es, and all
the appurtenances thereto belonging, to the said Lessor,
peaceably and quietly, in as good order and condition as same
now or may be put into by the said Lessor or Lessee, natural
\Vear and tear, fire or unavoidable causalities excepted, such
exceptions, however, being not applicable to heating plant,
pipes, store fronts, etc.
All the terms and agreements of this lease shall be binding
on the heirs, executors, administrators, s~lCcessors and assigns of said Lessee, and the Lessee hereby waives the benefit
of his homestead exemption as to this contract.

""r

·wiTNESS th following signatures and seals, in duplicate,
the day and year first above written.

L-- ·.

'V ALTT~R F. DUSCH
.JA~fES T. HANNAN.

(Seal)
(Seal)

State of Virginia,
City of Norfolk, to-wit:
I, A. IRENE 1VIACI<ENZIE, a Notary Puhlic for the City
aforesaid, in the S'tate of Virginia, do certify that vV~LTER
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F. DUSCI-1 and JA~IES T. HANNAN, whose names are
sig·ned to the writing above, bearing date on the 31st day of
August, 1927, have acknowledged the same before me in my
City aforesaid.
Given under my hand this 23rd day of September, in the
year 1927.
My commission

expir~s

on the 5th day of January, 1931.

A. IRENE

~IACICENZIE,

·

Notary Public..

\
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And thereupon the said defendant having been
quly summoned and having failed to appear, plead,
answer or demur a conditional judgment ·was entered against
him.
And at another day, to-wit: In the Clerk's Office aforesaid,
at the rules holden for said Court on the Third Monday in
},ebruary, 1929, the said defendant filed h~rein-- his demurrer
and ~his case ,,~as docketedupon said demurrer.
,
DE~1URRER.

The said Defendant says that the Declaration in this action is not sufficient in law, and states the grounds of Demurrer relied on to ~e as follows :
(1) That under the lease set out ili said Declaration the
right of possession was vested in.said Plaintiff, and there was
no duty as upon the Defendant, as alleged. in said Declaration, to see that the premises was open for entry by said
Plaintiff.
(2) The said Declaration fails to allege that Plaintiff tendered, or paid the rent as provided for in said Contract of
Lease.
· (3) That said Declaration sets
which cannot be recovered.

t~p

a speculative damage,

1\IILLER & J.A!COB,
p. d.

Supreme Court of Appeals of Virginia..
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And at another day, to-wit: In the Circuit Court aforesaid, on the 2nd day of l\{ay, 1929:
·
page 10 ~

This day c~me again as well the Plaintiff, by
his Attorney, N. T. Green, as the Defendant, by
llis attorney, F. C. ~filler, and thereupon the Court having
fully heard and maturely considered the Defendant's demurrer heretofore filed herein, in which Plaintiff duly joined, ·
doth sustain the said demurrer upon the ground that under
the declaration filed In this cause the right of possession was
vested in the Plaintiff and there was no duty upon Defendant
to see that the premises were open for entry by the said
.Plaintiff or to deliver possession of same to said plaintiff,
to which action of the Court in sustaining said demurrer the
said Plaintiff, by his attorney duly excepted. And plaintiff
not desiring to amend his declaration and declaring his in.h()nt.ion to stand upon the same, it is ordered that this action
be ·and the same is hereby dismissed and that the defendant
recover of the plaintiff his costs herein.
page 11
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In the Clerk's Office of the Circuit Court 0f the· C.ity of
Norfolk, on the 14th day of l\fay, 19~9.
I, CIDCIL 1vi. ROBERTSON, Clerk of the llforesaid Court,
do hereby certify that the foregoing transci-ipt includes the
papers Bled, and the proceedings had thereon in the case of
.James T. Ifannan, plaintiff, against Walter F. Dusch, defendant, lately pending in our said court.
I further certify t.hat the same was not made up and completed and delivered, until tlie defendant had received due notice thereof and of the intention of the plaintiff to apply to the
Supreme Court of Appeals of Virginia for a writ of error and
s1t.persedeas to the judgment herein.
Teste:
CECIL

~L

ROBERTSON, Clerk.

By EDvV. L. BREEDEN, JR., D. C.-.
Fee for transcript, $10.20.
A Copy-Teste:
H. STE"\V.AR.T JONES, C. C.
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