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IN THE

Soprem& Court of Appeals of Virginia ·
AT RICHMOND.

ONE INTERNATIONAL IIA.RVESTER COMPANY
TRUCI{, ENGINE #FBB11627 NEW YORK,
LICENSE #474324, Plaintiff.

versus
COMMONWEALTH OF VIRGlNIA, Defendant,

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS.
Your Petitioner, the International Harvester Company of
America, respectfully represents that it is aggrieved by a.
final judgment of the Circuit Oourt of Brunswick County,
Virginia, entered on the 2nd day of January, 1932, in a certain information or confiscation proceedings, wherein the
Commonwealth of Virginia. was plaintiff and the petitioner
was one of the defendants and by which judgment a certain
International 1\{otor Truck whereon the petitioner had a
cbattel mortgage, wns ordered to be confisc.ated, and the petitioner was refused the benefit of its lien th-ereon.
NATlJRE ·oF PROCEEDINGS.
On the 11th day of August, 1931, B. A. Lewis, Attorney
for the Commonwealth, on behalf of tl1e Commonwealth filed
in the Circuit Court. of Brunswick County a.n information
against one International I-Tarvester Company truck engine
#FBB-11627, N.Y. license #474324~ ow11Cd by the Air Line
Express, Ine., a· Delaware Corporation, which information
charged tha.t tl1e said truck l1ad been. cantured in Brunswick
County, Virg-inia, while engaged in the illegal transportation
of ardent spirits.
The International Harvester Company of America, Inc.,
as the holders of a· chattel mortgage on said truck inter.
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vened and filed an answer asserting its lien and praying
that the truck might be released to it as the lien-holder.
The Air Line Express made no appearance, and the case
having been held upon the ·evidence set out in the record,
the order of January 2nd, confiscating the truck and refusing
the petitioner tl1e benefit of its lien was entered.

FACTS.
The International Harvester Company of America, Inc.,
the petitioner, a nationally kno"rn manufacturer and seller
of farm machinery and motor trucks, maintains a number
of branch offices, among which is its New York City Branch,
through which it conducts its business in greater New York,
and the vicinity. A short time prior to May 28th, 1931,
J. T. Kerns, who l1ad been connected with the Bill Neeland
Express, a transfer company of New York, Mr. Florio, a
former manager of the Bill Neel and Express Company, with
some other parties, incorporated under the laws of Delaware as the Air Line Express, Inc., and having purchased
four Diamond T trucks, engaged in tl1e hauling and transfer
business in the City of New York, with their office at Pier
# 13, North River, storing their trucks at the Dorqinion
Garage.
It appears that the Air Line Express Company did hauling for the Gillette Safety Razor Company, the Starin-N ew
Haven Steamship Lines, and otber parties. and about the
28th day of May filed an order with the petitioner through
its New York Branch for six motor trucks.
That upon receipt of this order E. 0. Snider, who was
the credit manager for the New York Branch of the petitioner,
in accordance witl1 its usual custom. nroceeded to investigate the character, habits, business ability and financial worth
of the purchaser, and thereupon communicated by phone
with Hefter & Company of Brooklyn, N.Y., 'vho 'vere paper
box manufacturers; with the Sta.rin-Ne'v Haven Steamship
line, Pier :It 13, New York City; the Gillette Safety Razor.
Company; John Fonelli, of 75 Thompson St., N e'\V York City,
and the Pennsylvania Exchang·e Bank of 8th Avenue, New
York City. As a result of these phone inquiries it was
found tha.t the Air Line Express ·was well thought of by the
several parties; that its work for them had l)een satisfactory;
that it was highly recommended, and further that the officers of the company were people of good habits and integrity.
Following this Mr. Snider sent out his usual inquiries, itt"
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the form of letters, in which he inquired whether the par~~~~
were good pay, if extravagant, as to their character ·and.
habits, their business ability, and their 'vorth, as will be
seen from one of the letters which appear on page 52 . of
the record.
He received the following replies to his letters:
Hefter & Company wrote: ''This concern does our trt1eking between New York City and Boston, in a very Satisfactory way. They were highly recommended to us. We do
not know their financial status." (See p. 53 of record.)
The Starin-New Haven Steamship Line 'vrote: "Air Line
Express have office at Pier #13 N. R., and ship via our
boat. I have known Mr. Florio and Mr. Kerns of this company about a month. Your questions are hard to answer
as I have known them only a short time. Mr. Florio was
manager of Bill Neeland Express before he started the Air
Line Express. Character, habits, business ability are good
a.s far as I have been in contact with them." (See P. 53
of record,.)
John Fonelli, of 75 Thompson Street, Ne.w York, as appears on pages 54 and 55 filled out the letter of inquiry in
which he reported the character and habits of this company to be good; business ability excellent.
The Pennsylvania Exchange Bank, which appears from
their letter on Page 54, reported that their dealings with
these parties had been limited and that they were keeping an
account with that bank.
}.{r. Snider further on Page 39 testified that while he did
not receive a reply from the '·Gillette Safety Razor Company,
in his phone conversation with them they advised him that
the Air Line Express had been hauling for them and that
their work had been satisfactory.
According to Mr. Snider's statement on Page 40 of the
record, after having obtained this information the order 'vas
accepted.
Under the terms of this sale five of the trucks were to be
sent to. Gersten] anger Co., body builders, in Wooster, Ohio,
"\V:h o ·were to build on these trucks la.rge van bodies, 'vhich
is testified were suitable for the hauling of light, bulky freight.
The price of theRe trucks was $24,560.69, of which $22;060.64
was to be secured by chattel mortgage. Following the tak-
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ing of the. order, on June 15th, 1931, the Air Line Express
executed a chatte\ mortgage on the aforesaid six trucks to
~ecure to the petitioner the balance of purchase price in
the amount of $22,060.64, and this mortgage was duly recorded in New York Co1;1nty on the 19th day of June, 1931,
all of which is shown by a properly authenticated copy there-·
of _filed as an exhibit, and which will be found on pages
57 to 6Q, both -inclusive, of the record. And thereupon one
of the trucks . was delivered to the purchasers at the Long
Island Branch, and the other five were delivered to the Air
Line Express at Wooster, Ohio, on June loth, 1931.
According to the evidence of Mr. E. 0. Snider, Credit
Manager of the petitioner, and D. H. Zimmerman, Assistant
Branch Manager, although they had made the inquiries above
mentioned, and although M.r. Snider had personally seen
and talked with Mr. Kerns of the Air Line Express, Inc.,
they had not before the sale ob.tained any information which
was derrogatory to the Air Line Exp-ress or its officers, and
had no information or indication that either the Air Line
Express or its. officers had been or _would be engaged in the
sale or transportation of ardent spirits, and to the contrary
the information received was . that these parties -were responsible. persons .engaged in a lawful business and that the
character .and habits of the concern and its personnel were
good.
It further appears that on the 24th day of .J11ly, 1931.
three of the trucks which the International Harvester Company had sold to the Air Line Express were apprehended in
Virginia engaged in the illegal transportation of ardent.
spirits, two of them being captured while passing through
King William County, and the third while . passing through
Brunswick County.
The evidence further shows that the first intimation received- by the petitioner that the Air Line Express wa~ engaged in t.he illicit transportation of liquor, was when the.
Ric4mond Branch of the ·Harvester Company telephoned to
the New York Branch that the three trucks mentioned had
been tak~n into custody. After. this. and upon the. filing of
the information in l{ing William County and Brunswic.k
County, the petitioner intervened, asserting its lien and claiming the trucks for the reason that they were not worth-more
than 'the balance due on them.
.
·
r.L'he information proceeding, involving the two trucks captured in King William County was tried before the Circuit
Court of King- William County, and the Court having heard
th~ evidence. of Mr. E. 0. Snider, and of the other witnesses.
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who testified in this case_, except Mr.- D. H. Zimmerman. who
was not present at King William, held that the petitioner had
established its lien on said trucks and that it had proveu
to the satisfaction of the Court that the petitioner wa::; ignorant of: the illegal use to 'vhich the trucks were put; that their
illegal use was without the consent or connivance of the pe'titioner either expressed or implied, and that the petitioner
was entitled to have said trucks turned over to them in satisfaction of their lien, which is shown by a certified e.opy of
the order of the Circuit Court of King William County entered on October 27, 1931, and which is filed as an exhibit
with the evidence in this case on pages 35 to 37, both inelusive. .. .
The evidence further shows that as soon as it learned of
the illegal use of the three trucks in Virginia, the Harvester
Company recaptured tl1e other three trucks subject to its lien.
That is had found it impossible to collect the balance due
from the Air Line Express, and after applying against its
debt the three trucks recaptured and the two recovered in
lung William, the balance due was in excess of the value
of the truck in this case.

ASSIGNMENT OF ERROR.
The petitioner assigns as error the action of the Court
in entering the order of January 2, 1932, whereby it .ordered
the c-onfiscation of the aforesaid truck and adjudged. that the
petitioner was not (!ntitled to the lien of its ehattel mortgage thereon.

ARGUMENT.
In approaching this subject it is necessary first to cons!dcr
the statutory provision nnder which this proceeding was had.
We quote from Acts of 1928, Chapter 374 (i), Page 993, so far
as applicable i'o t.l1e fJUe~tion at issue:
·
• ~ If it shall appear to the satisfaP.t1on of the court.
that such lienor was ignorant of the fact that such conveyance was being used for illegal purposes 'vhen it was so
sei?;ed; that such illegal use was without such lienor's connivance or consent. exnressed or impliP.d: that at tl1e time he
acquired said lien he did not 1mow and had no reason to believe or suspect that the owner of said conveyance had ever
been guilty· of, or 'vas suspected of violating any prohibition
- law, or that such owner intended to use, or contemplated using~
., '
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or p~rmitting any other persQn to use sueh conveyance for
any unlawful purposes, and that he held a bona fide lien ou
said property • • • court shall >~~< • • establish ·said lien.''
In the light of the above statute, it would appear that where
a lienor has inter-Vened and asks to recover the property which
is the subject of the information proceedings, that the burden
is upon him to satisfy the Court that he 'vas ignorant of the
illegal11Se of the vehicle; that such illegal use was without
his connivance or consent, expressed or implied, and at the
time he acquired the lien he did not know or had no reasor•
to believe o·r suspect that the owner of such vehicle had ever
been guilty of ?r was suspected of violating any pyohibition
law or that he 1ntended to use or contemplated us1ng or permitting any other person to use such vehicle for an unlawful
purpose.
·
JUDGMENT OF CIRCUIT COURT OF l{ING vVILLIAM
COUNTY IS CONCLUSIVE AND CR~ATES
AN ESTOPPEL.
Three of the six trucks on which the petitioner had a lien.
were apprehended in Virginia engaged in the transportation
of ardent spirits and proceedings to C{)nfiscate them were
instituted against two of tl1e trucks in l{ing '\Villiam County,
and against one in Brunsw.ici{ County.
While this proceeding was pending in Brunswick County,
the Circuit Oo~rn of l{ing William County on the 27th day of
October, 1931, tried the information and entered a judgment
releasing to the petitioner in satisfaction of its lien, the two
trucks held in l{ing William County.
An examination of this judgtpent sho,vs that the same 'vitnesses testified on behalf of the I-Iarvester Company who testified in this case in Brunswick County, with the exception
only of D. H. Zimmerman, who testified in this case, but who
did not testify in l{ing William, and whose evidence was
merely coroborative of that of E. 0. Snider.
In both cases the Commonwealth was the plaintiff, and the
Air Line Express, Inc., and the petitioner were defendants.
The same question was in issue, viz., if the trucks should be
confiscated and if the petitioner was entitled to its lien. The
trucks affected in these two proceedings were three of the
trucks whicb V{ere sold to the Air Line Express under the
same mortg-age, and also three of the trucks which 'vere included in the chattel mortga.ge held by the petitioner.
The judgment of the Circuit Court of l{ing William County
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between the same parties, growing out of the same transaction
and covering the same subject matter, adjudicated every question which was at issue in this case. We therefore say that
~his judgment is conclusive upon the parties to this proc~w~-

Inl}~ support of our po~ttion we cite Ohes. lf Ohio Ry. Co. vs.
Rison, 99 Va:, Page 32, as follows:

"There is no doubt that a judgment or decree necessarily ..Jt.....
affirming the existence of any fact is conclusive upon th~ :i··ud·
parties or their privies, whenever the existence of that f~ct·
is again in issue between them, not only 'vhen the subject mat~·- . .
ter is tl~e same, b~t when the point comes incidentally in q:ues- ·
tion in relation to a different matter, in the .same or any other
cour~, except. on app~al, writ or error, or other proceedin~\
proVIded for Its revision. • * • "
.
•'The principle underlying and supporting all these de::.w
cisions is, that a judgment necessarily affirming or denying ·
a fact is conclusive of its existence whenever it becomes a
matter in issue between the same parties, or between parties
in privity with them.''
The proceeding here is purely statutory, which provides
for the filing of au information and an a.ns·wer by the intervenor, which answer is in effect a plea of the General Issue,
therefore the judgment of the Circuit Court of l{ing William
County was property provable as au estoppel under the General Issue. See Ches. d!; Ohio Ry. Co. vs. Rison, supra, pages
32 and 33:

•

"The objection to the plea, that the matter was admissible
under the general issue, was not well taken. While it has
been held by this court not to be error to rej_ect special pleas
alleging- matter which could be given in under the genera]
issue (Fant vs. Miller db IJfayhew, 17 Gratt. 67; Va. F. & 111.
Ins. Co. vs. Buck & New.cwm, 88 Va. 517), no case has been
found which was reversed because such pleas were admitted.
· In West En.d Land Co. vs. Claiborne, 97 Va. 740, the opinion
was expressed that it was error to admit certain pleas because
they could have been proved under the general issue, but the
case was reversed for other errors.''
On the question of estopped we also cite Capps vs. Whitson,
160 S. E., P. 72, as follows: ~
"The point is that the issues in both suits must have been

~
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identical~

In :the cas& of Ches. & Ohio. R. Co. vs. Rison, 99
Va. 18, 37. ~- E. 320, the distinction is made between the plea
o.f estoppel aJtd that of res adjudicata. It is said: in the
syl!abus: 'A plea of res judicata is good only when the causes
of action are the same. It is otherwise with a plea of estoppel
~y ~ for~er verdict.' .On page 34 of 99 Va., ·37 S. E. 320, 325,
it is further said :

'It -is- essenti_al to an estoppel by record that the identical

qu~stion

upon which it is invoked was in issue in the formel·
pr,oceedings. '
. 'The rule is thus stated in Black, J udg. Sect. 610: ''There
must be ali. identify of issues, and by this is meant that the
issue raised in the second suit, upon 'vhich the evidential force
of the former judgment is to be directed, must be identical
wjth the issue, or one of the issues, raised and determined 1n
the first action. ' ' '
'Matter in Second Suit in Issue in First.-To render a former judgment or decree . a bar as res judicata, or estoppel,
in the second suit, about the same matter, not mere matter
of defense, the matter of the second suit must have been
actually in issue in the first.' Tayloe vs. Rose, 106 Va. Law
Reg. 1002; Digest of Va. and vV. ;va. Reports, Michie, Vol. 47
Sect. 58, P. 942. ',.
'

,JUDGMENT OF THE CIR.OUIT COTTRftT OF KING WILLIAM COUNTY SI-IIFTED BURDE'N OF PROOF
TO THE COMMONWEALTH.
0
Should the Court ~iffer with us on the question of estoppel,
we say nevertheless that while we came into Court in the
instant case with the burden upon us, the introduction into
evidence of the judgment of the ~Circuit Court of King WilHam County which adjudicated every question before the
Court in this case, rebutted any presumption against us, and
shifted to the Commonwealth the burden of proving every element necessary to defeat our lien.
Notwithstanding the shifting of the burden, the Commonwealth introduced no evidence except. the admitted fact that
the truck had been taken while transporting ardent spirits,
which did not effect or disprove any matter adjudicated by
the Circuit Court of King William in the judgment aforesaid.
· We say, therefore, that under this situation. a judgment
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sl1ould have been rendered in favor of the p~titioner and
there was no necessity for the petitioner to introduce further
evidence to sustain its position, hence we say that the judgment o£ the Circuit Court of Brunswick County is erroneous.
because 'there was no evidenee to support it.
~

PROOF REQUIRED OF PETITIONER.
. The law only required the 'Petitioner to prove to the reasonable satisfaction of the Court that the illegal use was
without its connivance or consent.
While the statute providing for confiscation requires the
lienor to prove his bona fides to the satisfaction of the Court,
our Court of Appeals in the ease of ~~as on vs. Commonwealth,
137 Va. 819, 120 S. E. 133, on page 134, uses the· following
language:
·
"We would prefer to use.the word 'reasonably' as defining
the degree to which the prqof ought to satisfy the mind of
fhe Court as a conditoin precedent to relief against the forfeiture.''
We insist that the evidence in tl1is case was such tlmt. it
was bound to reasonably satisfy the Court that 'the petitioner was a bon.a fide lien holder without knowledge either
expressed or implied that the vehi-cle upon which it held a lien
was being used or would be used for illegal purposes.
Exoopt for the evidence of the illegal use of the truck on
J'uly 24th, there is in the record no evidence from which it
can be inferred that the Air Line Express, its officers or
stockholders, at any time, either before or after that occasion, had been guilty of the illeg-al transportation ·of ardent
spirits, or that they or any of them have ever been in any
way connected with or engaged in· such traffic. On the other
hand it is significant that when this ca§)e was tried some six
months after the violation referred to, and after there had
been an investigation by both the petitioner and the state
authorities, there had not come to the knowledge of the petitioner, or the state, any information that the Air Line Express, its officers or stockholders at any time before the transaction mentioned, or since, had been engaged in or were in- .
ferested in the illegal traffic in ardent spirtis.
It is not to be p~esum_ed that the state authorities were idle
and that they did not make a complete investigation, ·there:flo!e it is noteworthy that on th_e trial of this case the Common·
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wealh introduced no evidence which showed that the Air Line
Express, its officers of stockholders had been at any time
engaged in the liquor traffic, and there was not even introduced any evidence that ·there was a suspicion that they had
been so engaged.
In view of the above we say that we are before this Court
upon the evidence that so far as anyone knows, the Air Line
Express, Inc.. its officers and stockholders, were free from
any charge or suspicion of violation of the prohibition laws
a.t the time of the sale in question and so continued up to the
24-th day of July, 1931, and that a.t the time that the petitioner accepted the order, a~t the time the chattel mortgage
was recorded, and a.t the time of the deli very of the trucks,
the petitioner wa.s dealing with persons who were not violators of the prohibition laws and were not engaged in the liquor
traffic. Ful'lf:.her there is no evidence which shows that any
suspicion could have existed in the minds of the petitioner
that these parties were in any way connected with the liquor
traf·fic or might engage in it.
We believe the evidence shows that there was no reason why
the petitioner should have been suspicious of the Air Line
Express, and therefore it was not incumbent to use anv more
precaution than was usual in investigating· a prospective purchaser.
The purpose of the law is to protect a bona fide lienor.
In C. I. T. Co1·p. vs. Cont1nO'Itwealth, 153 Va. 57, where the
Court decided that a lien recorded in the State where the
sale was made entitled the lienor to the benefits of the statute,
the Court on page 70, said:

"The State has directed its courts to protect the liens of
all bmz.a. fide holders in case the owner of the ear resides in
the District of Columbia; therefore, the United States and
State Constitutions guarantee the equal protection of its laws
to the bona fide holder of this lien, and this cannot be denied
merely because the owner of the automobile happens to be a·
resident of West Virginia.''
In Credit Company vs. Cont., 155 Va. 1033. where the lienor.
was refused the benefit of the statute because his lien was
. not recorded, the Court apparently did not question the good
faith of the· lienor who made the usual investigation as to occupation and financial responsibility.
We will now consider the evidence from the standpoint of.
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the Harvester Company as to whether it connived in or con-·
sented to the illegal use of said truck or whether it had any
reason to believe or suspect that the truck would be put to
illegal use.
·
. ··,
The Interna.tional Harvester Company of America, L;re.,. i~~
a corporation so well known and so widely lmown that .the ·
Court must take judicial notice of the fact that it is engaged
in a legitimate business, that it is not interested in the ijquor
t:r.a.ffic, and that it would not be a. party to a transactioor ·involving the prohibition law.
·
Now, turning to the evidence of Mr. Snider we say that he
was in this position: He had nothing before him which gave
him any reason to suppose that the purchaser of the trucks
. was engaged in any illegitimate business, and therefore he
approached the question from the same viewpoint that he
would have approached any other sale.
His testimony on pages 39,40 and 41 is as follows:

"Q. After this order was taken for these trucks. did you
make any investigation as to the credit, moral standing, and
character of the Air Line Express Inc., and the officers with
whom you came in contact!
A. I did.
Q. Please state in wl1a.t manner you investigated, and from
whom you derived information as to these parties 7
A. Subsequent to. taking the order. I called up the parties
who were represented there by letter, and also, after we took
the order, we sent out our regular credit inquiries, all of whom
acknowledged receipt of them except the Gillette Razor Company. Vfe -couldn't find anything detrimental.
Q. Were the inquiries which you sent out received before
or after the order was accepted'
A. Before the order was accepted.
Q. Please state in detail the several parties with whom
you came in contact with reference to this matter, and if you
have any letters file them 7
A. Hefter & Company.
Objected to by B. A. Lewis. Objection overruled by the
Court.
Q. Please in detailing your action in inquiring as to the
Air Line Express, Inc., state the name of the parties whom
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you inquired of and give the Court what information you
. acquired 7 ,
A. Hefter & Co., Inc., Brooklyn, New York. I wrote· to
:Mr. Hefter, the manager of this concern, who operates a box
factory and ra.t.ed very highly with R . .S. Dunn, and he states
that t4ase people were doing his work in a satisfactory manner and came to him highly recommended, which he later satisfied by a. credit inquiry, which I mailed to him.
Q. Have you the letter?
· A~ I have. I now file same as Exhibit E. 0. S. #5. We· also
inquired of the Starin New Haven Steamship Line, and they
stated that the Air Line Express, Inc., had contracted to pick
up freight for them in New England and deliver it to the
nearest shipping point. They also stated that as far as they'
I~new these people were of good habits and high integrity.
They also answered the credit inquiry which was mailed to
them.
Q. Have you the credit inquiry 1
A. Yes. Now file same as Exhibit E. 0. S. #6. We also
mailed a letter .to the Pennsylvania Exchange Bank, who
stat-ed that they had carried an open account with them just
a short time previously. I also sent that letter and now file
same as Exhibit. E. 0. S. #7. I also wrote to a man by the
name ·of John Fonelli, who was supposed to be in the storehouse business.
Q. Was he in the storehouse .business 1
A. No, I understand it was his uncle.
Q. What was the report he gave you Y
A. He said they were good, and he recommended them for
credit.
Q. Have you the letter from Mr. Fonelli 7
A. Yes, I now file same as Exhibit E. 0. S. #8.
Q. Did you inquire of any other concerns except these Y
A. Yes, Gillette Razor Company. They said that they had
been doing business with them, and that the work had been
very satisfactory.
Q. After obtaining the above information was this order
accepted,
A. Yes, sir.
.
Q. Was the investigation made by. your department in line
with . the . usual investigations of persons purchasing merchandise on time?
Objected to by attorney for the Commonwealth.
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Objection overruled by the Court.

A. Yes, this was the usual investigation.
.
- Q. Before the order was taken and the sale made and th~
chattel mortgage accepted, had anything come to your knowledge through your. investigation, or otherwise. which suggested that the Air Line Express, Inc., was engaged directly
or indirectly in the transportation of ardent spirits, or had
been engaged in any other illegal enterprise Y
A. No.
Q. Would you have made the sale had such information
been in your possession?
-· Objected to by attorney for the Commonwealth.
· Objection o~e!r~.Iled by the Court.

A. No, sir.
. Q. Have you been able to find out, ~fr. S'nider, whether· the
Air Line Express Company or any of its officers with whom
you came in eoutact had been before these trucks were captured engaged in· or connected with the illegal handling of
liquor¥ '
A. No, sir.
Q. Were the bodies of these trucks which were ordered
f:lpecially such bodies as would have· been used for the hauling of heavy merchandise or of bulky merchandise?
A. Bulky merchandise.''
When it is considered tl1at there is no evidence that the
Air Line Express, its officers, or stockholders, had been engaged in the violation of the prohibition la.w before the order
was giveri and the ehattel mortgage taken; that the petitioner had no suspicion that they had been or would be so
engaged; that the petitioner pursued the usual means o.f inquiry which it ordinarily used in its business, and that the
information which it acquired was to the effect that the purchaser was engaged in a legitimate business, was hauling
for reputable concen1s and bore a good reputation and character, it would seem that the bona fides of the petitioner l1ad
been proven to the reasonable satisfaction of the Court. However, the petitioner did not stop there, but introduced into evidence the judgment of the Circuit Court of IGng William
County in which a Court of record. upon the same evidence
introduced in this ca.se, had judicially detern1ined that the petitioner wa& a lion.a fide lienholder; that it had aeted in good

1.4

Supreme Court of Appeals of Virginia.

faith, and that a.t the time it- acquired its lien it did not know
and had no suspicion tl1at the Air Line Express was engaged
in or would engage in the transportation of ardent spirits.
This judgment of the Court further certified that the petitioner had proven the above facts to the satisfaction of the
Court. ·rf the Circuit Court of Brunswi~k ·County had been
in doubt a.s to the proof or felt that it had not been reasonably satisfied on these points, it is impossible to understand
how it could have disregarded the persuasive force of a judgment of another court in an identical case upon the same
facts, and touching the identical subject matter.
"\Vhile it is true that the determination of a case sueh as
this rests in the discretion of the Trial Court, that discretion
should be exercised with reason and the Court should not arbitrarily exercise its prerogative in utter di~regard of the
evidence, and in face of an adjudication of another court which
had already determined the rights of the petitioner.
In the case of Jones vs. Contmott;weaUh., 141 Va. 459, on p~
466, the Court used the follo,ving language:
"However, this court held, in substance, in lJ!lason vs. Comtnonwealth, 137 Va. 819, 922-3, 120 S. E. 133. that while, under
the provisions of the statute in question, the relief from the
forfeiture rests largely iu the discretion of the trial court,
such discretion is reviewable, and that, while its exercise ought
not to be interfered with on an appeal, 'vhere the evidence is
doubtful and unconvincing, it may be so interfered with 'in
reasonably clear cases', when the appellate court 'is satisfied
that injustice has been done'.''
CONCLUSION.
In the light of the above, your petitioner insists that. the
evidence in this case including the jud~ent of the Circuit
Court of l{ing William County was such as should have rea~
souably satisfied the Circuit Court of Brunswick County that
the lienor had acted in good faith and that it 'vas entitled
to the benefit of its lien.
]"'urther your petitioner asserts that a grave injustice has
been done in this case and that the judgment complained of
should be reviewed and reversed.
WHEREFOR.E, your petitioner prays that a writ· of error
and sttpersedeas may be awarded it, and that under the provisions of Section 6535 of the Code of Virginia, this Court

One I. ·H~ C. Truck, Engine, etc., v~ ·Comni.onwealth.

15

may render a. final judgment upon the merits in favor of your
petitioner, or else that this case be remanded for a new trial,
and that it may have such other relief as the nature of this
case may require.
Pursuant to Rule II of this Court your petitioner adopts
this petition as its b1ief and avers that a copy hereof was
mailed on the 1st day of April, 1932, to the Commonwealth
Attorney of Brunswick County. Further your petitioner begs
that a reasonable opportunity may be allowed it for stating
orally the reasons for reviewing and reversing the judgment
complained of.

And it will ever pray, etc.
INTERNATIONAL HARVESTER COMPANY
0~, AMERICA, INC.
By HAW &HAW,
Its Attorneys.
I, George E. I-Iaw, an Attorney at law, practicing in the
Supreme .Court ·Of Appeals of Virginia, do certify that in my
opinion the judgment complained of in the foregoing petition
should be reviewed by this Court.
GEORGE E. HAW.
Received April 1, 1932.

H. S. J.
\Vrit of error and s·upersedeas awarded. Bond $3,500.00.
April 12, 1932.
VIRGINIA:
Pleas at the Courthouse of the County of Brunswick
before the Circuit Court of said County, on the 2nd day
of January, 1932.
Be it remembered. that heretofore, to-wit, on the 11th day
of August, 1931, ca.me B. A. Lewis, Commonwealth Attorney,
and filed Information against John Smith and ·Charles Lynch,
and Motor Truck hearing N. Y. License No. 474,324, in the
following words and figures, to-wit:

------------------
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INFORMATION.
Virginia,
Circuit Court for the County of Brunswick, to-wit:
BE IT REMEMBERED that B. A. Lewis, Attorney for
the .Commonwealth for the County of Brunswick, and who
prosecutes for the said Commonwealth in this behalf, in his
own p-roper person came this day into said Court and gave
the_ said Court to understand and be informed, that on the
24th day of July, 1931, in said County, a certain motor truck!
(that is to say a certain automobile), to-wit, a certain International Motor Truck bearing engine number FBB 11627 and
New York License number 474,324, for the year 1931, was
captured by officers Charles Turnbull and R. H. Grizzard,
said automobile, at the time of said capture being in charge
of two men, giving the names of John Smith and Charles
J.~ynch, and being at said time of capture, used in the unlawful .transportation of ardent spirits.
. In consideration whereof your inforn1ant prays, that the
said motor truck, or automobile, bearing the -engine and license
·
numbers aforesaid, may be declared and adjudged
page 2 ~ forfeited and the same be condemned and sold~ and
the proceeds arising from such sale· disposed ·of as
required by law; and that all persons concerned in interest in
the said automobile, including the said John Smith and
Charles Lynch, be cited to a.ppear before this Court at a
certain day to be fixed by the court, and show cause, if any
they can, why the prayer hereof be not granted.
B. A. LEWIS,
Attorney for the Commonwealth for the
County of Brunswick.

~\

Subscribed and sworn to before me this 31st day of
1931.

1lv. E. EL1\1:0RE. Clerk.

- The following notice given:

~fuly,
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. In-the Circuit Court for Brunswick County.
The Commonwealth
. VS;.

One International llotor Truek bearing engine number FBB
1162 and New York License number 474,324, for the year
. 193f, John Smith and Charles Lyneh, and all persons in
interest.
Whereas, B . .1.\. J. . ewis, the Attorney for the Commonwealth,
has filed in said eourt certain information according to law,
f.or the purpose ·of having a certain International Motor
Truck, bearing engine number F'BB 11627 and New
York License number 474,324 for the year 1931, eoncdemne.d and forfeited to the Commonwealth, the sa.me
:having been seized by officers Charles Turnbull and R. H.
Grizza.rd, on the ground that the said International Motor
"]~ruck was being used for the transportation of ardent spirits contrary to law.
'
Theref.ore, it is ordered that John Smith and
page 3} Charles Lynch and all persons concerned in interest
.
do appear before the said Cir-cuit Court of Brunswi-ck County at the courthouse thereof, on the 1st day of S'eptember. 1931, at 10 o'eloek A. M. to show cause if any they
ca.n, why the prayer of the said information f·or condemnation
and sale of the aforesaid Motor Truck should not be granted.
.And at another day, to-wit: On the 14th day of September, 1931, the following order was entered:
This day came the attorney for the ·commonwealth, and it
appearing t·o the -court that on the 24th day of .July, 1931, in
tbe County of Brunswick, .Virginia, a certain International
Motor Tru-ck, bearing Engine No. FBB 11627, and New York
JJicense No. 474,324 for tl1e year 1931, was seized by Charles
Turnbull, Sheriff of this -county and R. H. Grizzard, a Poli-ce
Officer of the State of Virginia. pursuant to Section 28 of
that certain act of the General Assembly of Virginia, commonly known as the ''Prohibition Law' 1, the same being section 4675 of the Code of Virginia; as amended.
And it appearing further to the -court that the said attorney for the Commonwealth did 1leretofore, to-wit: •On the 11th
day of August, 1931, file his information in writing in the
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premises in the Clerk's Office of this court, setting forth the
circumstances of the seizure, and averring .that, when the
said truckf being then and there driven and operated by John
Smith and Charles Lynch, was seized, ardent spirits which
were also then and there seized, were then and there being
illegally transported therein, and praying· that the said truek
be, in the premises, sold for the use, and behalf, of the Com.
monwealth, as provided by law, and. that ·the said
page 4 ~ John Smith and Charles Lyncl1, and all other persons concerned in interest be cited to appear in this
court on the 1st day of September, 1931, to show cause, if
any they could, why the pra.yer of the said information for
the condemnation and sale of the automobile should not be
granted;
Thereupon this day came the International Harvester Company ·of America, by its Attorneys, and filed its answer to
said information alleging that it· is entitled to a lien on the
said truck as obtained by it in the State of New York, by chattel mortgage duly of record in the said !3fa.te, to secure the·
payment of a certain indebtedness now owing to it by the
.Air Line Express, Inc., as it alleged, to which said lienor has
in the part sold the said truck. and further alleging that the
illegal use of the said truck in the premises was without its
consent, either express or implied; and n() otl1er person appea.ring; and it further appearing to tl1e court from the evidence adduced that notiee of ·this proc.eeding· and of this information hath been duly published, as required by law;
Thereupon, the court having heard the evidence and argument of counsel, and being of opinion that the· said truck was
seized as aforesaid, wl1ile ardent spirits were being transported therein as the said truck proceeded on its way through
the County of Brunswick into the County of Dinwiddie, Virg·inia, whither from the said County of Brunswick it had been
pursued in its course aforesaid by the said sheriff, which said
ardent spirits were then and there also seized, in, and with
the said truck, and that the said truck is subject to confiscation in the premises; and that the respondent, International
Harvester Truck Company, is not erttitled to the benefit of
the alleged lien on the said tntck as asserted by it
page 5 ~ under the circumstances disclosed by the evidence;
It is considered by the court t11at the said truck be condemned and forfeited to the Common'\"ealtl1, and accordingly
that the same be by the Sheriff of this County sold. after due
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advertisement as provided by law, and that the proceeds
thereof be disposed of by the Court, as provided by law; and_
the said Sheriff shall report to court;
·
·
And thereupon, to. the aetion of the Court in denying tq~·~t:
the ·bene-fit of the said lien, and finding the said truck, regardless thereof, to be subject to confiscation, ~nd ordering
sale thereof as aforesaid, the said respondent by its a~t,et~ -neys excepted.
And thereupon, it being suggested to the court that the redoth desire to present to the Supreme Court ._of
Appeals of Virginia, a petition for a writ of error to the judg~
ment aforesaid. it is ordered that execution of the aforesaid
order be suspended for the period of seventy days from this
date, upon execution, before the Clerk of this Court by the
said respondent or some one for it, of a bond in the penal
sum of $500.00 within fifty days from the date hereof, with
surety to be approved by the said clerk, and with condition
reciting the aforesaid judgment, and the intention of the
respondent to present such petition, and providing for the
payment of all sueh dan1ages as may accrue to any person
by reason of the said suspension in case of supersedeas ·to
said judgment should not be allowed, and be ~ffective within
the time so specified.
~pondent

ANSWER.
The Answer of the International Harvester Company of
America to a certain information heretofore filed in
page 6 } the Circuit Court of Brunswick County against one
International truck.
· The International Harvester Company of America, for answer unto said informations, answers and says:
That it is a corporation organized and existing under the
laws of the S'tate of Wiseonsin, and as such has and maintains in the City of New York a. branch sales office in the
Channing Building-, 122 East 42nd Street, and that as a part
of its business as eonducted at Baid location, it sells motor
trucks.
That heretofore on the 28th day of May, 1931, through its
New York Office aforesaid, it entered into a written agreement with the Air Li11e Express, Inc., a corporation organized
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and existing und~r the laws of- the State of Delaware, and
doing business in New York State and City, for the sal~ of
6 Modet A-6 International :hfotor Trucks, with standard
freight t}rpe van bodies, Chassis Numbers 1852, 2175, 2171,
21~0, 2169 and· 2172. Motors Numbers 11159, 11906, 11627,
12055, 11625, 11937, in consideration of $24,560.64 to be paid
as follows-: . $2,500.00 cash on delivery, balance in eighteen
months payable in instalments as described in the Chattel
Mortgage giveri by said Air Line Express, Inc., to said International Harvester Company of America, to seeure the payment of the sum of $22,060.64, a photostatic copy of which is
hereto annexed marked Exhibit A, and made a part hereof.
That the said chattel mortgage was duly filed for registration, and was duly recorded in the Register's Office of New
York on June 19th, 19·31.
That these trucks were delivered to the body builder in
accordance with the- contract with the Air Line Express, Inc..,
but were not actually put in service until July lOth,
page 7 ~ 1931, by said Air Line Express, .Inc.
That before the sale of these ·trucks was effected,
this respondent made a thorough investigation as to the relability and standing· of said Air Line Express, Inc., and inquired of the following New York firms regarding the responsibility, character and standing of the Air Line Express,
Inc., and receive from them the following information, to-wit:
Hefter & Co .• Inc., of One Junius Street, Brooklyn, N.Y.,
an old and reliable concern engaged in the paper box manufacturing business, .advised that the Air Line Express, Inc.,
did their trucking between New York City and Boston in a
very satisfactory manner, and had come to them highly recommended.
· .
The Starin New Haven Steamship Line of Pier #1"3, ·New
York City, advised that the Air Line Express, Inc., were doing
feeder work for their steamship line at New York, New Haven
and Hartford, and that from their experience they had found
its character, habits and business ability to be good.
··
The Gillette Safety Razor Company's local office a.t New
York City stated that the Air Line Express, Inc., were doing
their trucking· between their factory and up-state New York,
and that this business had been handled in -a. satisfacif:ory
manner.
John Fonelli, of 75 Thompson Street, New York City, N.
Y., an old established business man, stated that the habits,
character and business ability of the Air Line Express, Inc.,
were excellent.
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· That on the strength of the above reet?mmendations from
old and established business concerns, and upon the statement
of the President of the Air Line Express, Inc~, that his com.
pany had a eontract for hauling rayon silk. from
page 8 } the mills near Richlnond, Virginia~ the sale of the
trucks in question was made in g~od faith.
. ·That the International Harvester Company of America
had no hlformation or knowledge that the Air Line Express,
Inc., was not engaged in the legitimate trueki~g business, or
that their business was otherwise than legitimate.
That the Air Line Express, Ine., failed to pay the firs·t instalment of $1,090, whicll was due on said trueks on July 15th,
1931, and there remains unpaid on the said .six trucks a balance of. $22,060.64 which is now due and ~wing to the International Harvester Company of .America, and which eonstitutes a lien on the said six several truckts.
That the aforesaid trucks were delivere·d to the· Air Line
:Express, Inc., with the understanding that they were to be
kept ana garaged at the Dominion Garage, 378 West Broadway, New York Cicy.
·
That on the
day of July, 1931, one of the aforesaid
tru-cks, namely, a three-ton International Motor Truck, engine #11627 N.Y. License#
, was seized in Brunswick County, Virginia, upon a -charge of transporting ardent
spirits, and is now held by the officers of Brunswick County,
Virginia, and information has been filed in the Clerk's Of.fiee
of said ·county seeking to make sale of said truck, in accord- ·
ance with Section 28 of the Acts of Assembly under what is
commonly lmown a8 the "Prohibition Law", in whi-ch pro.ceeding it is .sought to investigate and sell the said tru-ck.
That immediately upon being notified of the seizure of the
aforesaid truck, the International Harvester Company of
America proceeded to the garage of the· Air Line
page 9} Express, Ine., of 379 West Broadway, New Y.ork,
and took into possession two of the aforesaid tru-cks.
That as aforesaid the International Harvester Company of
.America still has and is entitled to a. lien upon the truck so
seized and in the custody of the officials of Brunswick .County,
and that there is still due and unpaid to it on account of the
lien so held thereon, the sum of $22,060.64.
: ·That the -tru-ck sought to be sold under the ·proceedings in
the Circuit Court of Brunswick County is worth less than
the lien of your respondent thereon.
WHEREFORE yonr respondent prays that it may be allowed to file its answer to the information aforesaid; that its
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lien may be preserved upon the truck so· sei.zeq and which. is
s.ough t to be sold in this proceeding, and that inasmuch ·as
the 5!aid truck is of less value than the amount- of the lien of
your respondent, that it may be delivered to ·your_ respond~ut iti accordance with the law in such case provideil
-~
And now having fully answered it prays to be hence dis·
missed, etc.

INTE·RNATIONAL HARVESTER COMPANY
o:H' AMERICA.

By E. 0. SNIDER.
Credit Manager.
GEORGE E. HAW, p. d.
State of New York~
CoUDty of New York, to-wit:
This day before me, E. 8". Dumbell, a Notary Public ii1 and
for the County and State aforesaid, personally appeared E ..
0. Snider, who having been first duly sworn, made oa.th that
.
. the matters and things set .forth 'in the' foregoing
page 10 } answer are true to the best of his knowledge··and belief.
Given under my hand this lOth day of August, 1931.

E. S. DUMBELL,
(Seal)
Notary Public.
. N otacy Public Westchester County
Certificate filed in New York Co.
County Cllr's No. 229, Reg. No. 3Dl5.J.
Commission expires March

30~

1933..

And at another day, to-wit: an the 23rd day of Octo., 1931,
the following order was entered:
This day came again the Attarney for the Commonwealth;
and came also the International Harvester Company of
...~merica, by its attorneys and thereupon, moved the court to
set nside and vactae the order heretofore enterd herein, at
this term, on the 14th day of September, 1931, whereby, upon
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a proceeding upon information., duly filed by the Attorney fo~
the Commonwealth;· and dulY:i matured, in order to the eonfiscation of one Internation~1 MC?!or Truck, bearing E~gj.~.
No. FBB 11627, and New York Ltcense No. 474-324,: f&~th~
year 1931, the said truck was 'B.djudged to be subject to"condemnation and confis(l..ation, and was declared forfeited to the
Commonwealth as having been seized on the 24th day of J"niy,
1931, while ardent spirits were being illegally transptirted
therein, in, and throug·h the County of' Brunswick, and into
the County of Dinwiddie, Virginia, and the claim of the
said The International Harvester Company of America to .be
entitled to the benefit of a lien thereon as asserted by it in -its
answer filed herein, on the said 14th day of September, 1931,
was denied, and to grant to the said International Harvester
Company of Ameriea, a new trial, on the ground that the judgment of the eourt aforesaid, in respect to it, was contrary to
the law and the evidenc.e;
page 11 ~

Thereupon, the court doth grant the said motion
of the said respondent, and doth vacate and set
aside the said judgment, and doth grant to the said respond~
ent a new trial; whereupon further prooedings in this case,
and a new trial thereof, in respect to the said respondent,
are continued until the next term of this court.
And at another day, to-wit: on the 9th day of November,
1932, the following order was entered:
'11his day came again the Attorney for the Commonwealth~
and came also the International Harvester Company o.f
America, by its Attorney; Whereupon the Court having this
day heard the evidence and the arg"Ument of eounsel, upon a
new trial of this case this day had in pursuance of the order
of this Court entered on the 23rd day of October, 1931, but
not being at this time advised of its judgment, doth reserve
its judgment until some future and convenient day.

And at another day, to-wit: on the 2nd day o-f January,
1932, the following order was entered:
This day came again the attorney for the Commonwealth,
and came also again International Harvester Company of
America, respondent herein, by its attorney, but John Smith
and Charles Lynch, the other parties defendant hereto came
not, nor hath either of them, though duly cited, hitherto appeared;

-------------~~-~--~----
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· Whereupon, the Court having ·inaturely considered of its
jtJdgment in. this case, which since the hearing herein on the
f!Ut dtty of November, 1931, hath been hitherto continued, and
beipg advised for. reasons stated in. a memorandum opinion.
tl;tis~. day; hereby:-filed and made a part of the record in this
ca~e,: that the .motor truck hereiyafter particularly designated·
should be condemned and forfeited to the Commonwealth accorqing to the prayer of· the information filed herein on the
gr~)l;tnds ther~in assjgned; and that the International Harves~
ter Company of Americ~, respondent herein as. aforesaid, is
not entitled to assert, or to have the benefit of, the lien thereon
cla:imed by it herein, as set forth in its answer filed herein on
the 12th· day of August, 19Hl ;
. It is. accordingly considered by the Court that the said cerInternational Motor Tuck. Engi.ne No. F. B. B. 11,627
and 'bearing New York license No. 474,324, for the year 1931,
which is the subject of the information herein be, and the same
is hereby; condenmed and forfeited to the Commonwealth of
Virginia, and that the benefit of the said lien on the said
truck claimed by the said respondent herein be, and the same
is hereQy, disallowed to the said· respondent, and. that, accordingly, if the Governor of Virginia, shall in the exercise .
of his ·option, ~s provided by law, decline to appropriate the
said truck to the uses of the Commonwealth, the Sheriff of
this County, shall forthwith, according to law, make sale,
after due advertisement, of the said truck and report to
Court; to which action and judgment of the Court as aforesaid, condemning and forfeiting the said truck to the O.om~onwealth and denying to the respondent the benefit of its
said lien, the said respondent by its attorney excepted;
~a~n

. And thereupon, it being suggested to the Court that the said
respqndent is desirous of presenting to the Supreme Court
of Appeals of Virginia. a petition. for a writ of error and
s·upersed~as to the judgment of the Court aforesaid, it is ordered that execution of this judgment aforesaid, shall be sus.
pended for the period of ninety (90) days from the
page 12 ~ date of this order upon execution by the said respondent, or someone for it, within two weeks from
the ·date of this order before the Clerk of this Court of a bond
il1 the penal sum of $250.00, with security to be approved by
the said Clerk and 'vith condition recithig· the judgment aforesaid, and the intention of the respondent to present such petiti~n and providing. for the payment of all such damages as
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may•aeerne to any person. by, reason of the said suspension in
case ,a supers.edeas.. to such judgment should not be allowed
and be effe~tual witJI~n the. time so specified.
page 13 }

OP~ON

OF TilE COlJRT MENTIONF.J) IN
THE ABOVE ORDER.
.
.
This is a proceeding ou behalf of the Commonwealth to obtain the forfeiture and confiscation of an International. Motor
~rruck; Engine N~. F.'B. B. 11627, and New York Lieense No~
474,324, for the year 1931 belonging to Air Line Express, Inc.,
for the illegal transportation or ardent spirits. There is no
-controversy about the fa-cts the establishment of whi-ch eon. sti.tuted the condition precedent to the right of the Commonwealth to prevail in this action. The Ownership of the trust·
by the Air Line Express Company, Inc., its illegal use, the
seizure of the truc.fr, and of the liquor which constituted its
illegal cargo, and the jurisdiction of this eourt, are acknowledge in the following stipulations, by counsel, made at the
l1earing of the -case:
''It is stipulated by -c.ounsel, attorney for the Commonwealth, and counsel for the respondent here, International
1Iarvester Company of America, that the truck designated
iri the information filed by the attorney for the Common·wealth, was seized by the Sheriff of this county and associate
officers, while illegally transporting· a.rdent spirits through
the county of Brunswick, into the County of Dinwiddie, and
tJ1at the said truck is subject to the jurisdiction of the court
in this proceeding.''
The sole issue in the case arises upon the assertion by the
International Harvester Company of America of a lien by
chattel mortgage to secure tl1e payment of a balan-ce due it
on account of the pur-chase price, whi-ch it claims to be paramount to the .right of the Commonwealth, and which, if a)lowed, is in amount sufficient to absorb the entir-e
page 14 ~ value of the tru-ck. The issue is tendered by the answer of the International Harvester Company of
.
Ameri-ca, hereinafter styled the Intervenor, filed herein on the
12th day of August, 1H31, in response to the citation published. and matured herein, as provided by statute, in due set.}uence, ~o the information ·filed by the Attorney f(}r the Common~vealth on t~e 11th day of August, 1931.
The result of t~e first .hearing is found in the judgment of
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the ·court entered on the 14th day of September, 1931. This
judgment was afterwards va.cated. and a new trial granted o~
the motion of the Intervenor, on the ground that··'the judg..:
ment of the court was contrary to the law and the evidence.
The order vacating the £ormer judgment was entered ori the
23rd day of Octobe'r, 1931. The court in setting aside thiB
former judgment was constrained to a certain d~gree by the
ittperfection of the··documentary evidence introduced by the
Intervenor in the course of the proof of its lien, but more es-.
pecially, in view of the value of the property involved, by the
]aek of a stenographic transcript of the testimony heard at
the trial, and the· consequent difficulty of compiling a brief
of the testimony for the purpose of a certificate of the evidence in order t{) an appeal by either party, should, as was
anticipated, either party desire to prosecute an appeal from
the final judgment of the court.
The se<»,ond trial was had on the 9th day of November, 1931.
On this occasion, the evidence was reported in shorthand, that
a tram,scrip thereof might be made a part of the record of
the case. This memorandum opinion presents the final conclusions of the court. as a result of this double hearing. The
testimony at both hearings was substantially and
page 15 ~ essentially the same in all particulars._ The docu. mentary evidence, however, pertaining to the creation and registration of the lien of the Intervenor in the State
of New York, which at the first trial had been tendered without proper authentication, either under the act of Congress
or under the Virginia Statute, was on the second trial offered
in a form sufficiently complying with the legal requirements
and wa.s duly admitted and contidered hy the court.
The question for decision, therefore, is whether the International Harvester Company of America, is a punative lienor,
as, in fact, a lienor, has brought itself within the benefit or
the statute, and is entitled to assert its lien. The lien. indeed, in fully established by the proofs. The chattel mortgage executed in its fav-or by the Air Line Express ·Company,
Inc., a Delaware corporation under date of J nne l5, 1931,
conveyed to the Intervenor six trucks of nniform style (except as to wheel base) and value, with the truck in c.ustody
here, to secure the payment of the aggregate sum of $22~060~64, represented by a series of 18 promissory notes. One
of these six trucks is the truck in controversy. It is calculated that the total value may be apportioned amo~g the
six trucks in the sum of $3,676.74 (Transcript, page 1) each.
The circumstances of the case are peculiar~ · Acting through
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tts regularly authorized salesman, J. F·. Abbott, on th& 2~th
day of ·May, 1931, the Intervenor solicited and ~fleeted an
original sale of these six trucks to the Air Line E:x:pres~ gom:
pany Inc., at the aggregate price of $24,560.64. The wr1~~~~
orde; for the purchase price is filed as Exhibit E. 0. S. No.1
with the testmony. The Airline Express Company, the purcha.ser was of recent" origin. The witness, E. 0.
page 16 ~ Snider, testifying on behalf of the Intervenor, as
.
its credit manager, at its New York Office, stated
that he thought ''the company was incorporated only about
eight days before we made the sale'' (Transcript, page 11).
The ·evidence shows that it was practically without capital.
~l,he evidence does not clearly indicate in what business it
proposed to engage. An intimation a-ppears that he ha4 obtained a contract to haul some sort of freight from Richmond, Virginia. Its incorporators were not personally known
to the Intervenor. The Witness further testified (Transcript,
page 11) that he did not investigate ''the personal character of the men connected with- the Airline Express Company''.
The following question and answer appear in the ~ross examination of the witness by the Attorney for the Commpnwealth:

Q. ''All your efforts were directed to the financial respQnsibility of the Airline Express Company?
A. Yes, we were mainly interested in their financial standing.
Q. Did your company know any of the men connected with
this Airline Express· Company?
A. Only J. T. Kerns .
.·Q. How long had you. known him Y
A. Two or three weeks previous to the aooeptance of the
order."
·
Precisely who the incorporators were, what their definite
occupations, what the nature of the business in which there
were engaged, do not distinctly appear in evidence. As it
seems, with only one of these ·parties, the New York office
of the Intervenor appears to have had any personal contact.
The Locality in which the Airlin~ Express Company was to
operate is not clearly indicated, and its actual headquarters,
or of.tice when~e its operations were to be directed, is more
than obscure. At the request of the purchaser, five of these
trucks were equipped with bodies of a special form, manu-
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:faetured and installed in Wooster, Ohio. One o:f
page 17 ~ the trucks was delivered to the Airline Expres~·
.
Company a:t the L6ng Island City Branch of the
Intervenor; the other· .fiv~ were delivered to the purchaser
in Wooster, Ohio.· (Transcript, page 3.) This delivery took
place on the 10th day of July, 1931 (Transcript, page 12).The installation of these special bodies converted the truck
into vans. There appears, it might be stated, in fairness,
no peculiar significance in the alteration, which adapted them
for the transportation of freight o£ a variety of forms. It
appe~rs that of the promoters of incorporators of the Airline Express Gompauy, Inc., only J. T. l{erns, and a man o:f
the name of Florrio were disclosed to the Intervenor. The
Intervenor's information was that ''That the Airline Express Company, Inc., had never had any money", "the only
1noney that was put in the business was put in by Mr. Kerns".
Answering the question of the Attorney for the Commonwealth, on cross examinaton "How do you know that", the
witness Snider said. ''we only have his statement for it''.
With no greater security than the specific lien, which it obtained by means of its chattel mortgage, the Intervenor delivered these six trucks to the Airline Express Company, Inc.,
to be employed by it in whatever traffic it might undertake,
on the lOth day of July, 1931. On the 24th day of July, 1931,
a fortnight later the truck ·which is the subject of this proceeding 'vas seized by the Sheriff of Brunswick County, Virginia, loaded with whickey. Almost simultaneously, two others met with similar fate, as carriers of the prohibited commodity in King William County, ·virginia. It is obvious,
therefore, that immediately upon receipt of the trucks, the
Airline Express Company, Incorporated, rl:ispa.tching them
southward to seek their illegal freight, had enlpage 18 ~ barked then1 in the transportation of whiskey on a
rather wholesale scale.
A candid consideration of the evidence suggest, if not convinces, that the business for which the .Airline Express Company, Inc., was projected, was the illegal transportation of
ardent spirits, that this was its object; that, for this, it was
organized. While not supposititous metely, being a titular
legal entity, it was but a phantom, nevertheless, concealing
its corporate guise tl1e operations of the syndicate- of adventurers represented by its incorporators. vVith the seizure
of the trucks, the corporation has disappeared from view,
despite the formal official record of its creation in the State
of Delaware. In its brief span of life, it was an unsubstantial
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.lfs. the fa.bliie ·of a. vision. ~ts office.'rs .~lid ~.ents., a~e l,ots. in
'fbat sinster Ishniaeliti~h host infesthig the" purllie's of the
larger cities. whence at intervals emerge the· gangs fer, the
·-gunman;.and ~e raeketee~.
·
I

·.In the curcl$,st~nces, the· important inqui.ry is unto the
~tatus ·of the Irltertlenor,.under th~ law' on -\vhich, the deter~
~ination o! its right~ _a_re.. ~dependenf. ~~~ s~~ute; provi~es: ~
.
.
. .
.
.. \
" • * s If it shall appea.r to the satisfaction of the court,
·* «< * that such lienor 'vas ignorant ·of t:he fact that such conveyance .was being used for illegal purposes .when H was SQ
seized;· that sucli illegal ·use was witho-ut ·sucli lienor's ·eon~
nivance or. consent, expressed Qr implied; t1iat· at the time
he acquiretl."sru.O.Olie~ he did not.:-kn'o~w~ and' had no I'eason to
·believe or suspect that the owner Qf ·said conveyance had ever
been guilty of, or was suspected of violating any prohibition
law,_ .or that s.uc.h ·owner intenped to use, or contemplated
using, or permitli;ng· any oth~r person to use such conveyance
fQr any unlawful·purposes, and that he held a bona. /ide lien
9n said property. * .{s tt: t~e court shall • • * establish said
1ien." (Acts 1928; -G1.iaptei· 374 (i), p .. 993.) ·
.

'

'

~

'

The object of the l_egisl~tu~e is manifest-ly t-6 ·tr1:1strat.e ·tlie
of persons, who. by encumbering. the vehicle
,_ ... to be employ.ed ·in the fo}:bj.dden. tra.fi*., could,· in
page 19 } the nan1e of the lienor. or under the proteetion o-f
. ·. . .- .': the 'lien, avert' the forfeiture of the vehicle, wbich
otherwise shoul~ be, sub.ie.ct to the confiscation, and thus. tq
forestal a spe.cies of tergiversation,. which, unless thwarted,
would in large ~measure, render Iillgatory the ._statutory, in:derilict .ag·ainst the transportation of' ardent spirits. · To ac~
.complish t~is purpose, the Commonswealth is not obliged to
show-actual bad faith on the part of the lienor. . Rather, it is
the lienor who mush clearly and positively exculpate himself of any compliance or connivance, active or permissive,
in the illegal use of the conveyance. The statute leaves no
room to doubt its meaning.- The burden is on the Intervenor
to clear his skirts, to show that the unlawful use of the vehicle was without his consent expressed
implied, nay, to
<lo more than this. to satisfy the court that he had no reason
·to believe to to suspect that the owner would put the vehi-cle
io the illegal use. That stait~Je is drastic because the abuse is
subtle and elusive. But that it is drastic does not derogate
from its for~e and effect. In the terms in whieh the law form~aladroit ·artifice

or

~
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erly stood, the right of the legislature to decree the forfei•
:ture of the offending instrumentality, irrespective of the guilt
or innocence of the owner of other party in interest, has
been fully upheld. The proceeding looking to the forfeiture
of the vehicle is a. proceeding in. rem and takes no accounts
of any vested interest that may be effected, except in so far
as is permitted by the express provisions of the statue itelf,
which is to be liberally construed not in favor of the owner
or any third party, but in the interest of the Commonwealth.
''The pr.ooeeding is essentially a proceeding in rem. The
· legislature had ample power to provide for the forpage 20 ~ feiture of the property employed in violating the
laws of the s·ta.te whether the. owner thereof had
acknowledged of its use or not." La;nders against Commonwealth, 126 V a. 780, 101 S. E. 778.
. Says the textwriter in "Prohibition Index..Manual (Hawes
& Flood, parataph 65, page .443), in reference to the Virginia Statute:
The Commonwealth has the burden of proving the presence
of ardent spirits in the seized conveyance, but this having been
done, a forf·eitnre of the vehicle is thereby established, and
the claimant for relief therefrom has the burden of showing
himself within the statutory conditions of such releases."
Burks, J., in Buckhols against Commonwealth, 102 S. E.
761, 127 Va. 7H4, uses the following language:
''The facility with which liquor may be transported in automobiles is very great, and it is necessary that the forfeitures provided in the prohibition act should be strictly enforced, unless it can be shown that the owner did not knowingly part with either the custody or the possession thereof.''
This necessity is manifested by Section 50 of the Act de·
claring that in order to effect its objects,
''All of its provisions shall be liberally constituted."
This cause distinguishes between the vastly more favorable
position occupied by one whose automobile is taken from him
by ~ sheer trespasser and afterwards without his privity devoted to an unlawful purpose, and, on the other hand, the
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position oooupied by one who has himself by some act in pais ·
delivered his automobile to another for the lette~ 's use and ·
convenience.
"This puts upon the claimant (of a lien). the burden of completely satisfying the mind of the court of the good faith of ·
his claimant, and the innocence of any conniva.nee.'' In M aso'f&.
against the OmnmonweoJ,th, 120 S. E. 124, Kelly, J., holds that
the adverb should be reasonably; and not completely, in the
passage quoted. The principal which imposes the
page 21 ~ burden of proof upon the lienor is ne'\fertheless
fully recognized in the case. In Jones vs. The Oommorvwealth, 126 S. E. 240, S.ims, P., delivering the opinion of
the court, observes :
''The illegal use in question .consisted of the use of the
automobile by the passenger Hyde, ·as a means of transporting the liquor by him. That illegal use is shown by the evi..
dence. Thereupon. under the provisions of the statute, the
burden of proof was upon the owner, to show to the sa.tis- ·
f.action o:t the court tha.t he was ignorant of such illegal use
and that it was without his connivance or consent.''
The act of 1928, according to whieh the question is to· be decided, expressly disables the lienor from -asserting: his lien
against the vehiele when the circumstances are such as would
afford him '' * • • reason to believe or suspect that the owner
of said conveyance had ever been guilty of, or was. suspected.~
of violating. any prohibition law, or that such owner intendea
to use, or contemplated using, or permitting any other person to use, such conveyance for any unlawful purposes • • • .''
Acts 1928, supra.
The policy of the law, therefore. in this state, is unmis ..
takable. The lienor must be at s()me pains to guard against
misplaced confidence. The eireumsta.nces which I have detailed attending the organization of the Airline Express Company, the ·obscurity of its domicile and of its theater of operations, for all the evidence shown might fairly infer that the
occasions of the Airline Express Company, Inc., and of those
associated, under its common seal, were not altogether above
suspicion.
While the same was perhaps in process, after the order for
the truc~s had bee~ taken, but before the acceptance of the
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. order, ·and th~ delivery of the articles to the purp~e 22 ~ chaser, the New York. office, of ..tbe ij.enor did, it is
_
true, make inquiries of certain persons about the
corporation. These inquiries related particularly to the :financi~l resqurces of, the company. Tl.le witness Snid~r testi fieq
that· :~se inqh,ines were made at h~~. ins~a~~e. 1 'fhey .:werq
directed. to ·Herter and Company, Inc.~ Brooldyn·, ·N. y·. ~ The
Starin New lfaven Line, New York, N.Y., Pennsylvania Exchange Bank,· New York, .N. Y.~ ·and .09ne John F.anelli... ·An,7
other inquiry was addressed to the Gillette Razor Oompany.
l=tespon~~s. by Herter and ·Company, _'J'he :Starin Ne:w :aa.vin
Liiie, Pennsvlvanie Excllange Bank, and J olm Fanelli appear as exhibits 'vith the lestiinpny ·arid spehlf forl.themselves:
O!icro.ss examination the witness-Snider testified (Transcript,
page 12): .
. .. ·
...
. ..
0

. Q. ''As I understand it ·yo.ur .represen.ta.tive mad~ this sale
and it was then referred to you to .see w:Qether tb.e. purchas.~
was worthy o.f credit or not f · : .
_. . ., ·.. . .
· ~
A. Yes, sir.
. . , .._.
.
·· Q. And you investigated not the personal character of the
purchase; but his financial responsibility?
..
, ,:A.. W~ oJitai~r~ all the infor.~.tiot;t we ~oul~. about th~Jl!.t
character,.· hab1ts, hus1~ess ab1hty, and financ1al responsibility chiefly.
. .. ~ .. · · · - · · -·
Q. Did this corporation have habits?
..A~ The men, who mad_p,..up~tl)is ,.CQJ:po,ration would .hav.o~
habits.
, ,. . . . ..
·
· · · · ·.
Q. You
dealing; ·with a corporation. The independent
m~mbers, of .the .cotporation are . on~ t:\ling ~nd a.corpor.atiQ:q.
i~ ailoth~r. From your -inyestig~ tiqn ·you :wei;e. satPsfied as to
the financial responsibility of your prospective purchaser Y
A. Yes.
.
..
. ~ ... Did any· of th-e~~ :parlie~~ with.w,lio:w .~ori: 6ofumunicat~d
so far as you know have any more information about the personal character of these men than you had?
A. Not that I know of."
0

.are
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-
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page 23 ~

Again, on page 11. on cross examination the witness stated:

Q. ''Did you investigate the personal character of the men
connected with the Airline Express Company ·y
A. I did not.
Q. All your efforts were directed to the financial responsibility of the Air Line Express Company1
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A .. Yes, we were mainly interested· in their financial standing."
No specific inquiry was made of any of the persons to whom
these inquiries were referred touching the reputation of the
Air Line Express Company with referanee to its relations
with, or attitude towards the law. Ordina.rily, perhaps, no
~uch specific inquiry may be necessary.
N·~vertheless, dealing with the Airline Express Company,
In~., a. stranger in the commercial community, with no eztablished business, with no established status· or reputation, with
no apparent resources, with a perso'JM~el of unknown character with no ascertained, or, but an indefinite, domicile, the
Intervenor might with good reason have made inquiry into
the nature of its prospects, and of its proposed operations.
With such a background the Airline Express Company, Ine.,
would seem to have deserved a nicer scrutiny than the Inter·venor was content to exercise before staking it so heavily in a
uncertain enterprise.
But this feature of the case, significant as it may be, is
not the necessity criterion of decision. Another principle
of the law must have its effeet under the circumstances.
J. F. Abbott, the salesman who on behalf of the Intervenor
obtained from the Air Line Express ·Company its order for
the trucks, was not introduced as a witness on either trial of
the case. It wa.s 11e who discovered the opportunity
page 24 } which led to the sale of the trucks. ·He it was who
in some degree was familiar with the parties with
whom he had the transaction. lie it was who is hir personal
-contact with J. T .. Iferns, the signatory of the order on behalf of the purchase, may be presumed to have known the
circumstances, giving rise to the oooasion of the purchas-e.
He it was who may be presumed to have known what manller of men they were with whom he was negotiating-their
connections-their reputations. The attorney for the ComInonwealth made pointed referance to the absence of this potential and important witness. The following- questions and
answers occurred in the cross examination of D. H. Zimmerman, the Intervenor's branch manager, who testified in its
behalf:
Q. "Who was the salesman who negotiated this sal-e?
.A. 1\fr. Abbott.
Q. -How long had he been employed by your Company'f
A. :ror a number of years.

~---~-~~~----
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Q. Did he make any investigation of these people, or do.
you knowY
A. No, sir.
Q. He is not here Y
A. No, sir." (Transcript, page 17.)

Notice to an agent, du/Jn /e1·vet opus, is notice to his princi-pal. Knowledge of circumstances within .the scope of his
employment which would have made it reasonable for the
agent Abbott to believe or suspect the illegal intent of the purchaser in the use to be made of the trucks by the Air Line
~~xpress Company, Inc., would be, of- course, notice to the
Intervenor. What the surrounding circumstances
pag·e 25 ~ were, within his knowledge. except as may be implied from the evidence to which I have referred in
this opinion could be, revealed only by his salesman himself. But th-e fair inference is that he had more intimate information, relative to the other parties to the treaty, and to
the nature of their operations, than was possessed in the first
instance by the other agents of the company, who have testified in this case. He could have not had less_, and the dearth
of information in the Intervenor's offce in New York was
ominous enoug·h in itself.
In I. Minor's Institutes, Ed.• 1891, page 233, it is said:
"The notice of facts to an agent is constructive notice
thereof to the principal himself, where it arises from, or is at
the time connected with, the subject matter of his agency;
not only nor chiefly because he is presumed to have communicated the facts to the principal, but also, and principally,
because the principal having instructed the business in quesiion to the agent, the other party has nautrally and justly
a. right to deem his acts and knowledge obligatory upon the
principal. But in order that an employer shall thus be affected by notice to the agent, it must have come to the latter
in the very transaction. or much clearly appear to have been'
in his· mind whilst engaged in the business in question.''
The same autllor lays down the doctrine in -the following
language, at page 610, of the same volume:
"Notice to an agent or to one of several co-agents, whilst
engaged in the transactions of the ag·eney, is notice to tl1e
corporation, but not if the notice were received whilst not so
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engaged. And when notice is thus hroue:ht home to the· principal, it affects the corporation continuously, although its affairs afterwards fall into the hands of diffe·rent persons
wholly unacquainted with the fact in question. (Cases citde.)
So a corporation must abide the consequences of its agent's
negligence, and therefore, it by reason of the default and neg- ·
le-ct of such agent, it fails to avail itself of a defense at law
which it might have successfully asserted, it is not eompe~ ·
tent to a court of equity to relieve against the judgment thus
obtained." (Cases cited.)
The failure of the Intervenor to produce this
page 26} witness, who was its own employee and subject to its control, presumably, because, therefore,
a factor of moment in the case. He was not a witness· available
to the Commonwealth. He "ra.s necessarily a material and an
important witness upon a cru~ial question.

In Encyclopedic Digest, Va. and W. Va. Reports, Volume
11, page 328, it is said:
· ''The conduct of a party. in omitting to produce that evi..
dence in elucidation of the subject matter in dispute which
i~ -within his power, and which rests peculiarly within his
knowledge, frequently affords occasion for strong presumption against him, since it ·rises a strong suspicion that such
evidence, if adduced, would operate to his prejudice. Ohohoon. vs. Co1n., 20 Gratt. 733, 797, cited and approved in Good'ln(]lfl. ~s. Richmond, eta., R. Co., 81 Va. 576, 584; Krvight vs.
Capito, 23 W. Va., 639, 653; Gindley vs. Martin, 28 W.Va.
772; Hefflebower vs. Detrick, 27 W. Va. 16.
''No rule of law is better settled than that a party having
it in his power to prove a fact, if it exists, which if proven,
would benefit him, his failure to prove it must be taken as
conclusive that the fact does not exist. Wells-Stone M ercantile Co. vs. Traux, 44 W. Va. 531, 29 S. E. 1006; Wheelin,q vs.
H 0/Wley, 18 W. Va. 472 ; H efflebower vs. Detrick, 27 W. Va.
16; Umon Trust Co. vs. McGlell®, 40 W. Va. 405, 21 S. E.
1025, 1028; Vandervort vs. Fou.se, 52 W. Va. 214, 216, 43 S.
E. 112.
"In paragraph 1266, 2 Wharton's Law of Evidence, it is
said: 'The ho·lding back of evidence may be used as a presumption of fact, against the party who holds 'Qaek such evi-
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dence, in all cases in which it could- be produced.' Good1na
vs. Richmond_, etc. R: _Co., 81 Va. 576, 584."
The principle is recognized in C.&!; 0. vs. Ware, 122 Va. 246;
Kinder vs. Boom.er Cole and Coke Co1npany, W. Va. 95, S.
E. 850; llefflebower vs. Detrick, 27 W.Va. 16; Bind.ley vs.
Malf'tin., 28 W. Va. 773.

'' * * * Where a party to a controversy fails to examine a.
material and important witness in his behalf, the law rises the
presumption that the witnesses' tesim.ony. if vine, would be
adverse to such. party.''
page 27

~

Encyclopedic Digest, snpra., Volume 11, pa~e
330, citing Dewing vs. H~dtO'J~, 48 W. Va. 576, "J7

S. E. 670, and other cases.
''Where a burden is on a party to prove a material fact
in issue, the failure without excuse to produce an important
and nooessary witness, to such fact. raises the conclusive pre-·
sumption that such witness' testimony, if introduced would
be adverse to the pretentious of· such part.'' (Encyclopedic
.Digest 11, page 330.) Citing- Union Tru.st Co. vs. McClellan,
40 W.Va. 405,21 S. E.1025; V(J;ndervort vs. Fous, 52 W.Va.
214, 216, 43 S. E. 112.)
~ See also the opinion of Buchanan, in Carson vs. M ott I ron.
Works, 117 Va. 21, 84 8'. E. 14.

· I am persuaded that the failure to produce the witness,
1\.bbott, must need be fatal to the Intervenor's contention in·
this case; that, if he had been introduced and submitted to a
cross examination,. his testimony would have disclosed such
facts as would have charged the Intervenor here with notice·
that the purchase of the trucks in question was undertaken by
a corporation which he must necessarily have believed or
suspected of an intention to employ them in an illegal traffic. ·
I am, therefore, of opiniori to deny that Intervenor's claim
to its lien, and to order the confiscation and sale of the automobile seized on the 14th day of July, 1931, by the Sheriff of.
this county, while eng·aged in the illegal transportation of a.rdent spirits, according to the prayer of the information filed
on behalf of the A.ttorney for the Commonwealth.
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page 28 } Virginia:

In the Circuit Court of Brunswick County..
Commonwealth of Virginia.
vs .
•John Smith and Charles I_Jynch and The Internationall\tiotor
~rruck, Engine No. F. B. B. 11,627, bearing New York License No. 474,324, for the year 1931.
. Stenographic report of Testimony and other incidents of
the trial of tbe above entitled case before Honorable M. R.
Peterson, on the 9tb day of November, 1931, in the Circuit
Court of Brunswick County, Virginia, aforesaid. final judgment whereupon was entered in said court on the 2nd day of
January, 1932.
page 29}

·Before: lion.
cuit Court.

~L R.

Peterson, Judge of the Cir-

'
Pres·ent: B . ..._\.. Lewis, Esq., Attorney
for the Commonwealth; Geo. Haw, Escj., Attorney for the International Ifarvester Company of Amerie.a, Respondent.
·By the Court: It is stipulated by counsel, attorney for t11e
Commonwealth and counsel for the respondent here, International Harvester Compa11y of America., Incorporated, that
the tru-ck designated in the information :filed by the a.tto·rney
for the Common,vealth was seized by tl1e She-riff of this·
county an·d his associate off.eer while illegally transporting
ardent spirits through the County of Brunswick into the
County of Dinwiddie, and that the said truck is subject to
.the jurisdiction of the· Court h1 this proceeding.

E. 0. SNIDER..
Rxnmiued by George E. Haw:
Q. Will you please state your name, age, residence and
occupation f
A. Et 0. Snider, 3883 29th Street, Long Island City, age
50 years, position Credit l\'lauage-r of the International Harvester Company of America, Incorporated.
(J. A.re you a native o.f New York, 1VIr. Snider1
~ A. No, sir, I am a native of J{entucky.
., Q.. l{Qw long have you: been -connected ·with the International I-Iarvester Company1

---------

38

-----------

Supreme Court of Appeals of Virginia.
A. I have been with the company since. 1910.
Q. How long have yon been connected with the company

in your present capacityt
A. Since ~t[ay 1, 1924.
Q. How long have you been connected with the New York
office!
·
- A. Since May 1, 1924.
Q. What territory do you cover as credit manager for the
.New York office?
.
A. I cover the Metropolitan District of New York, Westchester County, I-A>ng Island, and two counties in New Jer. .
sey, Hudson and Essex.
page 30 ~ Q. Did your company at some time prior to July,
1931, make a sale of certain trueks to the Air Line
Express Company?
A. Yes, we did.
Q.. Will you please give the details of that transaction Y
A. On May 28th we entered into a sales agreement with
the Air· Line Express Co., for six trucks with van type
bodies.
Q. Will you_ give the numbers of those trucksY
A. Chassis Nos.1852, 2175, 2170, 2171, 2169 and 2172. Motor Nos. 11159, 11906, 11627, 12055, 11625 and 11937.
Q. What was the purchase price of these trucks Y
A. $25,060.64.
Q. Have you the original order that was taken T
A. Yes.
Said original order is herewith filed as ''Exhibit EOS #1".
Q. Who took this orderf
A. The order was taken by a salesman by the name of J.
F. Abbott, and accepted by the ·assistant branch manager.
Q. Who was the assistant branch manager Y
A. Mr. D. H. Zimmerman.
Q. Following the taking of this order was there later had
_any settlement with regard to the purchase and delivery of
_
these trucks 1
A. There was a settlement made on J nly 10, 1931.
Q. Before that had the company received anything on account of the purchase price of these trucks Y
A. They received $500.00 on the day the order was taken,
nnd subsequently received $950.00.
Q. Heretofore you have testified that there was $2,500.00
paid?
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Objected to by B. A. Lewis.
Objection sustained by the Court.

Q. At the time these trucks were delivered they had hemic
paid $1,450.00 in cash, is that correct t
·
A. Yes.
Q. Were these trucks sent to any place for any purpose
.
subsequent to the taking of the order 7
A. Yes, fiv·e of them were ·sent to Wooster, Ohio, to the
Gerstenslager Company for bodies.
Q. What kind of bodies were ordered for these truekst
A. Van bodies.
Q. Explain to the Court the nature of a van body, size, etc. 7
A. The standard van body is eighteen feet long, seven feet
wide, and six feet two inches high.
page 31 t Q. Where were these trucks delivered to the Air
L[ne Express Company 7
A. One truck was deliv-ered out of the Long Island City
Branch and the other five were delivered from Wooster,
Ohio.
Q. Subsequent to the taking of the order and before the
trucks were delivered to the Air Line Express Co. was any
part of the purchase price sooured by a chattel mortgage on
the trucks Y
A. Yes, sir.
Q. For how much Y
A. $22,060.64.
Q. How many trueks did that cover?

A. Six trueks.

Q. Had you had the chattel mortgage recorded Y
A. Yes, sir..
Q. Where was it recorded-?

A. 1nNewYork County.
Q. Will you please introduce as Exhibit "EOS #2'' the
chattel mortgage taken by your company for the balance of
the purehase price on these trucks Y

· By B. A. Lewis, Attorney for the Commonwealth: I think
the certificate on this dooument is subject to inquiry. It says
here a special justice and not ''the special justice''. I have
had occasion to look into this question and the rulings of the
court with regard to this are very rigid. It must show that
the man is the presiding justice or Judge of the Court, and
I do not think this certificate shows it. A certificate of this
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kind, I think you will find. can come from only one man, and
I object to it.
By the Court: I don't know what the authorities are that
the Attorney for the Commonwealth has in mind. There may
be some infi·tinity in this, ho,vever, I am not prepared to say
at this time. I am going .to let it come in for the time being
sub modo. Whether it is insufficient or not I a.m not prepared to say. You may proceed.
Q. Ha.ve you any authority, ·~fr. Lewis?
A. I have.

Attorney for the ·Commonwealth objects to the introduction
of document offered as Exhibit EOS #2.
By counsel for. defendant: I herewith hand you chattel
·. ·
mortgage from the Air. Line Express Co. to Interpage 32 ~ national Harvester Company of America, convey, · ing the six trucks mentioned in the order heretofore filed to secure a balance of $22,060.64 to the International
llarvester Company, which mortgage is dated J nne 15, 1931,
and was recorded in the Register's Office of the County of
New York, State of New York, on J nne 19, 1931. The paper
which I file being a duly certified and exemplified copy in accordance with the acts of Congress, and which I desire to file
a.s Exhibit EOS #2.
By the Attorney for the Commonwealth: The Attorney
for the Commonwealth objects to the introduction of the document now filed as 'Exhibit EOS #2 upon the grounds that it
is not exemplified in the manner required by the Acts of Congress on the exemplification of the judicial acts of other states,
and therefore, does not come under the .full faith and credit
clause of the Constitution.
By counsel for defendant: Counsel for International Harvester Company 'vishes to say .in reply that the certificate of
the Clerk of the County of New York and the State of New
York sets for that the Hon. Salvatore A. Cotillo is Presiding
. Justice at a Special Term of the Supreme Court of the State
of New York in and for the County of New York. duly elected
and sworn, and that the signature of said Justice to said certi.iicate is genuine, and therefore, there should he no question a.s to the authentication of the instrument in question,
and in addition thereto, I think that neither the court nor
Mr. Lewis are questioning the fact that the il1srument in
question was duly recorded in the County of New York, and
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iu as much as we are here to arrive at the rights of the parties and to do justice, I take it that the objection sl1onld not
be seriously considered.
By the Court : The Court is of opinion that all matters
that are contested are questions the Court can 'resolved only
upon competent evidence. Certainly the Court is making no
concession to any party in this case. The rights of the parties
must be determined upon the proofs. Counsel for the respondent may rely upon the testimony he has offered, or he
may offer any other testimony that is proper. The Court will
determine the case according to the testimony. The document in question is admitted sub 'Jnodo, and subject to the objection of the Attorney for the Commonwealth. The eourt
l1as no knowledge ex~ept 1mder the proofs here of any fact
in the ease and among- those fae.ts is the registry of the instrument in question in the State of New York.
By Counsel for the defendant: · Replying to the Court's
rulings, Counsel for the defendant would ask that in the event
the Court shall determine that the ins.trument is not properly
authenticated, that he be given an opportunity to present to
tl1e Court a copy of said instrument that has been duly authenticated.
Q. I see that this mortgage, which you have propage 33 ~ dnced here shows that you have been secured in
the amount of $22,060.64 and refers to notes therein described. Are these notes held by your company at the
present time f
A. Yes, they are.
Q. Does your company ow'll these notes~
A. Yes, sir.
Q. Please produce those notes and file them a.s exhibit "rith
your depositions 1
A. I herewith file as Exhibit EOS #3 the several notes
signed by Air Line Express Inc. dated June 15, 1931 and secured by a el1attel mortgage, aggregating the sum of $22,060.64.
Q. Have any of these notes been paid~
A. They have not.
Q. Is the amount of $22,060.64 and interest thereon, se··
cured by the mortgage aforesaid, and evidenced by these
notes, still due and unpaid'
A. It is.
Q. I notice that the first note due July 15, 1931, has not bee11
p~icl. Will you please state, if you can, any reason why that
note was not paid 7
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A. The note wasn 'fi paid for the reason that we did not get
the bodies completed in time, and thay had never been properly accepted according to our contract, and the Air ~ine Express Co. had had no opportunity to use them or to make any
money up to that time, and we agreed to give them an extention to the first day of August on that account.
Q. Will yon please state where the~e trucks are at the
present timeY
A. One is in our Ricl1mond Branch, at Richmond, Virginia,
in custody of the Sheriff of Brunswick County. The other
five are in Long Island City, New York.
Q. I't appears that the truck which is now in the custody
of the Sheriff of Brunswick County was captured while
illegally transporting· ardent spirits through the County of
Brunswick, Virginia. Were any other of these trucks cn_;Ptured at the same time
·
·
A. Two were captured in ICing William County.
Q. Where are those two trucks now?
A. In Long Island City.·
• Q. Was any effort made to confiscate them?
Objected to by attorney for Commonwealth.
Objection sustained by the Court.
page 34 }

A. Yes.
Q. Has that question been tried before the Circuit Court. of l{ing William County?
A. It has.
Q. Were the tnlCl\s turned over to you f
A. Yes.
Q. Will you please file as Exhibit EOS #4 with your evi-

dence the certified copy from the Clerk of King William
County, dated October 27, 1931, showin~ that these trucks
were tried before the same charges as here, and that 'they
were released to the International Harvester Company as a
lien creditor.
Objec.ted to by attorney for the Commonwealth.
By the Court: In the opinion of tl1e Court this evidence
is inadmissible, but the Court desires it to appear in the
record here as indication of what the witnesses testimony
would have heen had be been allowed to testify a.s to the proceeding in King William County.
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r Virginia :

In the Circuit Court Clerk's Office of King William County.
October 27th, 1931.

In Re: Information against two International Trucks.
This day came the Commonwealth by its attorney and like'vise came the International Harvester Company of America
Inc. by its attorney and it appearing that the Air -Line Express Inc. the other defendant has been proceeded against
by order of :publication and has failed to appear, and it further appearing that the International Harvester Co. of
America Inc. has filed its answer, the case came to be heard
upon the deposition of E. 0. Snider Credit Manager of the
International Harvester Co. Inc. and exhibits therewith filed
and upon the evidence of John Watkins, State Traffic Officer,
E. W. Weels, Traffic lVIanager of the Turbise Co. and W. C.
Herke and the case having been argued and submitted to the
Court for determination; the Court being of the opinion that
it appears from the evidence that on the 24th day of July,
1931, in the County of King William, Virginia, two three ton
International Motor Trucks, one engine No. 11906, New York
License 474323 and one engine No. 11937 New York License
No. 474325, were seized while engaged in the transportation
of ardent spirits in conformity \vith Section 28 of Section
4675 of the Code of Virginia as amended and that the said
trucks were the property of the Air Line Express Inc. which
company had purchased said trucks in the City of New York
from the International Harvester Company of America Inc.,
and tha.t the said last mentioned Company had taken from the
Air Line Express Inc. a Chattell\IIortgage on said two trucks
which said Chattel Mortgage was dated June 15th,
, page 36 } 1931. and duly recorded in the register's Office of
the County of New York on the 19th day of June,
1931, as shown by certified copy thereof filed with the deposition of E. 0. Snider and that there is due and unpaid on
each of said trucks at least the sum of $3,676.74 and that the
present value of said trucks is less than the amount due
upon each of said trucks and secured by said -lien and that
the Air Line Expres~ Inc. is worth nothing and it appearing
to the satisfaction of the Court from the evidence introduced
at the time of the sale of said trucks the Air Line Express
Inc. and the takin.v; of the Chattel Mortgage aforesaid that
the International Harvester Co. Inc. of America was igl).orant
of the illegal use of which said trucks were put that their
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illegal use was without the consent or connivance of the International Harvester Company Inc. either expressed or ~m
plied, and that said Company had duly recorded in conformity with law its Chattel Mortgage on said trucks prior to
their illegal use, wherefore it is considered l)y the Court that
the said two trucks be released to and delivered to the International Harvester Co. of America, Inc., and to that end it is
ordered that J. T. ~Iitchell the sheriff of this County do forthwith release and deliver said trucks to the International Harvester Company, of America Inc. free from any right or cla1m
of the Common,vealth of Virginia.
It is further ordered that in conformity with the law in
such case made and provided that the International Harvester Company, of America Inc. shall pay the Court cost in and
about this proceeding, including however one-half of the fee
for seizure and of the Commonwealth A.ttorney, and shall pay
all storage charges thereon.
It further appearing to the Court that in said
page 37 ~ tntcks there was found four ( 4) spare tires upon
'vhich there was no lien claimed or asserted it is
ordered that the said four ( 4) spare tires be confiscated and
forfeited to the Com1nonwealth and that same be sold in accordance with the la'v in such case provided.
A copy-Teste:
B. C. GARRETT, JR., Clerk.
_{)age 38

~

Exception.

By Respondent.

Q. Referring to the capture of the truck in Brunswick
County, when was the first that you had any information as
to the fact that said truck was engaged· in the illegal transportation of liquorT
Objected to by attorney·for the Commonwealth.
Objection overruled by the Court.
A. 1\fr. Timberlake, Assistant Branch :Nianager. called our
New York office on July 24th and notified us that this truck
had been seized.
Q. Upon !!Otting tl1is information, what action, if any, did
yon take with regard to the other trucks, which the Air Line
Express Inc. had purchased from you i
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Objected to by attorney for the Commonwealth.
Objection sustained by the Court.

By Cotn1sel for defendant: I shaH have to show in this case
how many trucks we have gotten back and how much money
is due u.s, and I can't do it unless I can sbo"'\v tha.t.
By the Court : Let the evidence go in.
(Referring to the certified copy of judgment of the Circuit
Court of J{ing William County, Va. which, previously excluded by the Court, supra, when tendered by the respondent,
supra, p. 6 as there set forth, is now when again tendered
by the respondent admitted in evidence. nL R. P.)
Exception by Attorney for the Commonwealth.
A. We repossessed the other three trucks.
Q. Where?
·
A. Two in Ne"'\v York and one in Jersey City.
Q. You say you repossessed three up there, where did you
get the ot11er hvo Y
A. They were delivered to us from l{ing vVilliam County.
Q. That is where they had been held on confiscated charges?
A. Yes.
Common"'\vealth 's Attorney still objects.

Q. You have recovered three by repossessing and two were
delivered to you by the Circuit Court of J{ing William
County?
A. Yes, sir.
page 39 } Q. Will you please state l1ow much there was due
on each of these trucks, balance secured in the
mortgage in ouestion ~
A. $3,676.74 ..
Q. Sinr.e you l1ave recaptured these truclrs, have you made
any invest.igatio~ to see whether you can recover the balance
of the money clue on this particular truck here 1
Obj.ected to by . 1\.ttorney
.
for the Cmnmonwealth.
Ohje~tion

overruled by the Court.

A. ·we have never been able to locate l\fr. J{errts or any
officer of the Air Line Express Inc.

46

Supreme Court of Appeals of Virginia.

Q. Are your claims against the Air Line Express In~.
worthless?
A. Yes, so far as we know.
Q. After this order was taken, for these trucks, did you
make any investigation as to the credit, moral standing, and
character of the Air Line Express Inc. and the officers with
whom you came in contact¥
A. I did.
Q. Please state in what manner you investigated, and from
whom you derived information as to these parties?
A. Subsequent to taking the order, I call up the parties
who were represented there by letter, and also, after we took
the order, we sent out our regular credit inquiries, all of
whom acknowledged receipt of them except the Gillette Razor
Company. We couldn't find anything detrimental.
Q. Were the inquiries which you sent out received before
or after the order was accepted~
A. Before the order was accepted. ·
Q. Please state in detail the several parties with whom you
came in contact with refer_ence to this matter, and if you have
any letters file them Y
Objected by B. A. Lewis.
Objection overruled by the Court.
Q. Please in detailing your action in inquiring as to the
Air Line Express Inc. state the name of the parties whom yon
inquired of and give the Court what infonnation you acquired?
A. Hefter & Co. Inc. Brooldyn, New York. I wrote to Mr.
Hefter, the manager of this concern "7-ho operates a box factory and rated very highly with R. S. Dunn, and he states
that these people were doing his work in a satisfactory manner and came to him highly recommended, which he later
satisfied by a credit inquiry, which he mailed to him.
Q. Have you the letter?
A~ I have. I now file same as Exhibit EQS #5. We also
inquired of the Starin New Haven Steamship Line,
page 40 ~ and they stated that the Air Line Express Inc.
had contracted to pick up freight for them in New
England and deliver it to the nearest shipping point. They
also stated that as far as they knew these people· were of
good habits and high integrity. They also ans,vered the
credit inquiry which 'vas mailed to them.
Q. Have you the credit inquiry!
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A. Yes. N o'v file same as Exhibit EOS #6. We · also
mailed a letter to the Pennsylvania Exchange Bank, who
stated that they had carried a.n open account with them just
a short time previously. I also sent that letter and now file ·
same as Exhibit EOS :f:F7. I also ·wrote to a man by the name
of John Fanelli, who was supposed to he in the storehouse
business.
Q. Was he in the storehouse business Y
A. No, I understand it was his uncle.
Q. What was the report he gave you 7
A. He said they were good; and he recommended them for
credit.
Q. Have you the letter from J\!Ir. Fanelli 7
A. Yes. I now file same as Exhibit EOS #8.
Q. Did you inquire of any other concerns except these Y
A. Yes. Gillette Razor Company. They said that they
had been doing business with them, and that the work had
been very satisfactory.
Q. Mter obtaining the above information, was this order
accepted?
A. Yes, sir.
Q. 'Vas the investigation made by your department in line
with your usual investigations of persons purchasing merchandise on time 7
Objected to by Attorney for the Commonwealth.
Objection overruled by the Court.
A. Yes, this was the usual investigation.
Q. Before the order was taken and the sale made and the
chattelmortgage accepted, had anything come to your lmowledge through your investigation, or otherwise, which suggested that the Air Line Express Inc. was engaged directly
or indirectly in the transportation of ardent spirits, or had
been engaged in any other illegal enterprise T
A. No.
Q. Would you have made the sale had such information
been in your possession 7
Objected to by the Attorney for the
page 41
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Objection overruled by the Court.

A. No, sir.
Q. Have you been able to find out, Mr. Snider, whether the
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Air Line Express Company- or any of its officers· with whom
you came in contact had been before these trucks were captured engaged in or connected with the illegal handling of
liquor¥
A. No, sir.
. Q. Were the bodies of these trucks which were ordered
specially such bodies as would have been used for the l1auling
of heavy merchandise or of bulky merchandise 1
A. Bulky merchandise.
Q. Was anything about the specification for the bodies
which .would indicate that there was any intent on the part of
the purchaser to use these trucks for any illicit act?
·A. There was not.
Q. You said you have recaptuJ;ed five of these six trucks.
Is the value of those five trucks which you have g-otten back
sufficient to discharge the amount due on the entire six trucks f
A. We don't l\now.
Q. What is the average resale value of those several trucks 1
A. Around $2,500.00.
Q. As I understand it, there is $3,637.64 due on each of
these trucks?
A. Yes, sir.
Q. 'Vha.t would you consider a fair resale price for these
trucks¥
A. $2,500.00. We would have to sell them as used trucks.
Q. Will the fact that any of them have been engaged in the
illicit sale of liquor, if known, have any effect on their resale value?
A. I don't think so.
Q. What is the value of this truck that is held by the Sheriff
of Brunswick County?
. A. I don't know, I have never seen it. I suppose it would
l?e on the par value of the other five.
Q. You stated that you would consider $2,500.00 as a good
resale value?
A. Yes, sir.
CROSS

EXA~1INATION.

By Commonwealth's Attorney:
Q. Did you investigate the personal character of the men
connected with the Air Lh~e Express Company?
A. I did not.
Q. All your efforts were directed to the financial responsi-
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bility of the Air Line Express Company 1
A. Yes, we 'vere mainly intersted in their financial standing.
· Q. You had a. letter there from one concern in which they
said that this company had been doing business for them
satisfactorly?
A. Yes.
Q. How long had this concern been doing business for any
one?
A. Only a short time as far as our investigations showed.
· Q. Did they have other trucks 1
A. I think so.
Q. Did you make any investigation to ascertain whether
they 'vere incorporated, where and when they had been incorporated, if incorporated at all 1
A. I think the company was incorporated only about eight
days before we made the sale.
Q. Could they then have been dealing with any person for
any length of time f
A. I don't kno,v, unless they were operating trucks before
they were incorporated. We understood that it was a new
company just forming.
Q. Then you knew it was a ne1v company¥
A. Yes.
Q. Yet your investigation showed that it had been doing
business for these people, how did that happen f
A. I don't lmow unless tl1ey were operating trucks before
they were incorporated.
Q. Did any of your Company kno'v any of the men connected with this A.ir Line Express Company 1
A. Only J. T. J{erns.
Q. How long had you known him f
A.. T'vo or three weeks previous to the acceptance of the
order.
Q. As I understood it your representative made this sale,
and it was then referred to you to see 'vhether the purchaser
'vas worthy of credit or not 1
.A.. Yes, sir.
Q. And you investigated not the personal character of the
purchaser, but his financial rcsponsi:bilityf
A. We obtained all the inforn1a.tion we could about them,
character, habits, business ability, and :financial respousi])ility chiefly.
Q. Did this corporation have habits 1
A. The men who made up the corporation would have
habits.

page 42}
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Q. You are dealing with a corporation.

The Independent
members of a corporation are one thing and a corpage 43 ~ poration is another. From your investigation you
were satisfied as to the financial responsibility of
your prospective purchaser Y
A. Yes.
Q. Did any of these parties 'vith whom you communicated
so far as yon know have any more information about the personal character of these men than you had?
A. Not that I know of.
Q. You delivered these trucks on the 14th day of July, 1
believe?
A. It was the 12th day of July, I think.
..
Q. Didn't you state at a former hearing that you understood this Air Line Express Company had a contract for the
hauling of silk from Richmond, Virginia Y
A. Yes, sir.
Q. Did you investigate to find out if that was true?
A. I did not.
Q. The record sho,vs that these trucks 'vere delivered on
the loth day of July, or certainly a very short time after
that, not before that time?
A. According to this telegram these trucks were released
in Wooster, Ohio, on July lOth.
Q. The record shows that only fourteen days afterwards,
one of these trucks was captured here loaded with whiskey,
doesn't it appear that these trucks were immediately put in
this traffic?
A. As far as we can get any information, this was their
first trip.
Q. They didn't have them to use before.
Q. Doesn't this evidence indicate that these trucks were
immediately used for this illegal purpose?
A. It indicates that, yes.
Q. Do you know where the office of the Air Line Express
Co. is?
A. I do not.
Q. Do you know where any of the persons connected 'vith
that Company now are f
A. I do not.
Q. Did you know this Mr. Fanelli who gave this company
a recommendation before you received to reply to your credit
inquiry?
A. I did not.
Q. Where did you get his name from?
A. It was on the confidential statement.
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Q. Who filled out the confidential statement?
A. It was made by the Air Line Express Company.
Q. You got this man's name from your pro specpage 44 ~ tive purchaser then?
A. Yes.
Q. And you thought that he was engaged in the warehouse
business and well known in New York?
A. That was what we were told by Mr. Kerns.
Q. Did you investigate to find out whether that was trne
statement or not?
A. I did not.
Q. You know now: that he is in the insurance business, and
had you investigated you would have found out that what he .
told you was not true. You didn't use sufficient precaution,
and now they have all disappeared 7
A. Yes, all of them.
Q. Did you know any of the other men?
A. Never saw any of them only 1\{r. Kerns.
Q·. Did you ever know Mr. Florriof
A. No, sir.
Q. Do you know him now?
A. No, sir.
: . ·-~~
Q. Have you ever seen him.Y
A. No, ·sir.
Q. Have you tried to find him?
A. No, sir.
Q. Why do you state that your claim against the Air Line
Express Company is worthless?
A. As far as we know the Air Line Express Company never
had any money. The only money that was put in the business
was put in by Mr. ICerns.
Q. How do you know that Y
A. We only have his statement for it.
Q. Have you. got a letter from a bank which stated that
they had opened an account there with them within the last
few days something under three figures?
A. Yes.
Q. And you took this to mean something less than $1,000.00?
A. Yes.
Q. Did you regard that as a good report?
A. At that time I was told that each man was putting up
$3,500.00 and had they lived up to that agreement we would
have been safe.
Q. That was not true.
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Q. Isn't it a fact that the Company had an office
in the City of New York next door to a notorious
bootlegger?
pag·e 45

Objected to by counsel for defendant.
Objection overruled by the Court.
A. Not that I know of.
Q. Were they not close to a business run by ~{r. Joel f
A. I do not know.
Q. Have you ever heard that they were~
A. La,vyer Su_tton made a statement to that effect the last
time I was in ~1:r. Ha,v's office.
Q. Did that give yon any information¥
A. Not much.
Q. Have you investigated that information to :find out if it
is true or not?
A. No, sir.
RE-DIHECrr

EXA~1:TNATION.

Q. Where was the office of the Air Line Express Company
at the time you took this order t
A. Pier 13, North River.
Objected to by attorney for the Commonwealth.

Objection sustained by the Court.
Q. Where were these trucks to be kept¥
A. At the Dominion Garage.
Q. Were they actually kept there f
A. They were.
Q. What was the information you acquired as to ~fr. Kerns,
character, etc.?
.
A. The information that I had was that he had been connected with the Bill Neeland Express Company and was a
_
teller in ,this company.
Q. Was the info~rmation favorable or not¥
A. It was favorable.
Q. \\!J1at did you find out about Mr. Florrio Y
A. That he had been in the 1nerchantile business, Mr. l{erns
was to he president and ~{r. Florrio was outside man.
Q. Was there anything that came to your knowledge which
would indicate that they would be or ever had been
page 46 ~ engaged in any illegal ·enterprise'
A. It had not.
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RE-CROSS EXAl\IINATION.
Q. You did find out later that :h{r. I{erns ·was a discredited
«tttorney from Ohio?
A. Yes, I heard that.

MR. D. H. ZIMMERiviAN.
Examined by Mr. Haw:
Q. Where do you live f
A. Flushing, Ne\v York.
Q. How old are you 1

A. 56.
Q. Are you employed by the Internation I:Iarvester Company of America, and in 'vhat capacity?
A. I am employed by them a.s Assistant Branch !1anager
in New York.
Q. Will you please state wl1ether or not you took the order
dated in New York City on Afay 28, 1931, from the Air Line
Express Company for .t.he P.Urchase of six international Harvester Trucks i
·
A. The order 'vas taken by !fr.•J. F. Abbot, and approved
by me.
Q. Tell the Court under ·what circumstances this order came
to you and \Vhy you approved it?
A. The salesman took the order, and it was my duty to approve or reject it. 1\fr. Snider broug-ht n1e all the information he had secured and presented this to me along with the
order. After considering all the information the order was
approved.
Q. At the time you took this order ~1r. Zimmerman had you
Teceived anv information that the Air Line Express Inc. or
any of its officers, had been or 'vould be engaged in any illegal
enterprise?
A. Certainly not, I would not have approved the order had
T known it.
Q. Did von l1ave any information w·hich tended to show
any such information?
A. No, Rir.
By the Court:
· Q. Why wonlcln 't you have sold tl1e trucks had you known
they were engaged in the illicit transportation of ardent
spirits?
A. I 'vouldn 't accent any person's order if I knew the
trucks were going to be used illegally.
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Q. Is the using of trucks employed in the illicit transportion of ardent spirits illegal in the State of New York!
A. It is illegal in the U. S.
page 47 ~ Q. Is there any statute in the State of New York
which says that it is illegal to use trucks in New
·
York for the transportation of ardent Spirits Y
A. I don't know.
By Counsel for Defendant:
Q. How long have you been accepting orders for the Company!
A. A good many years.
Q. Up to the present time have any of the trucks that you
have sold except these three been captured in any illegal enterpriseT
Objected to by attorney for the Commonwealth.
Objection sustained by the Court.
By Attorney for Defendant: It is proper to show that
these people are not in the habit of selling trucks to criminals.
By the Court~ Let the answer go in.
Q. Have you heretofore accepted any orders for any trucks
which have afterwards been engaged in the illicit handling
of liquor?·
A. Not to my lrnowledge.
Q. In order that the Court may kno'v your attitude in accepting orders from persons who are engaged in the illicit
transportation of ardent spirits, will you please state whether
you are kno'vn as a "Dry" or a "wet"Y
A. I am considered very "dry".

By the Court: I don't think that is proper.
CROSS EXAMINATION.
By Commonwealth's Attorney:
Q. Who was the salesman that negotiated this sale?
A. Mr. Abbott.
Q. How long had he been employed by your company?
A. For a number of years.
Q. Did he make any investigation of these people, or do
you knowf
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A. No, sir.
Q. He is not here Y
A. No, sir.
Q. Did you see any of the men connected with the Air Line
Express Co. 7
·
A. No, sir.
page 48 ~ Q. You never saw the order until it passed
through Mr. Snider's hand7 did you Y
A. No, sir.
Q. And you simply o. k. itt
A. Yes.
Q. Yon didn't know whether or not there was any such corporation as. the Air Line Express Inc. 7
A. Not from my personal investigation.
Q. You didn't know who the men were who were connected
with it?
A. No.
Q. Is it customary to make inquiry as to whether or not
prospective purchasers are violaters of the Prohibition lawY
· A. No, sir, but we don't want to sell anybody of that kind,
and if any such· information reached us we would not make
the sale.
Q. As a ma.tter of fact though Mr. Zimmerman that is out
of the line of inquiry?
A. Yes, our _inquiries are usually made fifty per cent with
regard to financial standing and fifty per cent with regard
to character.
Q. Did you know what business they were in Y
A. They were supposed to be in the trucking business, and
they told us that they had a contract to haul from Richmond
to points north. The inquiries which we sent out showed
that they were doing some hauling.
Q. Had you known that they had only been in business
ten to eight da.ys, wouldn't you have known that the infor·
mation you received could not have been true?
A. Yes, I suppose so.
Q. You didn't know anything about the individual members
.
of this corporation, did you Y
A. Mr. Snider found out that they both had good reputations, Mr. I{erns & Mr. Florio.
Q. Didn't he find out that Mr. Kerns was a discredited attorney from Ohio?
A. I don't lmow.
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Questions by 1.fr. Haw:
Q. How many other trucks did the ·Air Line Express Company have at the time that your company sold them these
sixY
A. They had four.
Q. Did you find out this to be a fact Y
A. Yes, sir.
page 49 ~ Q.- Where were tl1ese four trucks bought Y
A. In Hartford, Connecticut.
Q. What kind of trucks were they~ .
A. ''Diamond.''
Q. How did you obtain this information~
A. I called the company over long distance.

MR. W. L. A.LLEN.
Examined by ~Ir. Haw:
Q. Do you handle trucks ~{r. Allen?
A. Yes, sir.
Q. How long have you been in this business?
A. Twelve years.
Q. Are you acquainted ·with the resale value of used
trucks?
A. Yes, sir.
Q. Have you examined the truck which w·as captured here
in Brunswick County, motor number 11267, which is located
in the garage of the Inten1ational Harvester Company in the .
City of Richmond¥
A. I have.
Q. What is a fair value of that truck as it no'v stands T
A. $2,500.00.

Q. As a purchaser of that tn1ek "rould you be willii1g to
pay that much for it?
A. I wouldn't be 'villing. to pay no more than that.
Q. Would the fact that the truck has been used in the illicit
transportation of liquor ha-ve any value in your opinionwould it increase or decrease the value?
·
A. It would decrease the value.
· Q. It is $3,600.00 due on this truck, do you think it would
ever sell for that amount¥
A. I do not.
Q. You consider $2,500.00 a fair resale price for this truck¥
A. Yes, sir.

•
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Examined by Contmonwealth 's Attorney :
Q. Why would the fact that it had been used in the transportation of ardent spirits affect the price~
A. As I understand it, the driver was persued by the officers for some distance, and he attempted to get a\vay. In
this ·way, he may have raced the eng·ine, and being a new
truck, could have done considerable damage to the engine.
This would affect the value of the truck.
Q. Did you examine the truck to see if that did happen?
A. I did not disassemble it, but before I bought
page 50 ~ it, unless I could buy it at a great sacrifice, I would
do it.
Q. If it had not been damaged, it would not affect the price 1
A. That is hard to tell.
Q. Who could determine whether it \vas damaged, and how
much damage \\ras done, and if it is serious?
A. I could tell after making a. thorough examination of it.
Q. The fact that it had hauled whiskey, had it not been
damaged, \Vould it have affected the price?
A. The fact that it hauled whiskey would not effect the
price unless it had been damaged.
Q. When you sRy that the price· is effected by its having
hauled whiskey, you don't n1ean exactly that. You mean
whether it is dama!-!,'ed, or not.
A. Unless I made a careful examination of the truck, it
\vould have a serious affect.

W. C. HERKE.
Examined by ~Ir. Haw:
.
Q. Ho,,r long have you been in business~
A. Nine years.
Q. Are you acquainted with the resale value of trucks?
A. Yes, somewhat.
.
Q. Have you examined; this truck No. 11267 which was captured in Brunswick County, Virginia, having a special vau
body1
A. Yes, sir.
Q. 'Vhat in your opinion is the value of thnt t.rnck?
A. $2,500.00 ..
Q. vVould it bring any more than that?
A. I don't think it would bring• that rnuch at a public sale
It probably would at a private sale.
Q. 'Vhat would it bring at public anction·'
A. I should thing around $1,500.00.
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CROSS EXAMINATION.
By Common,vealth 's Attorney :
Q. Why do you say that it would only bring $1,500.00.
A. It would be considered as second hand truck.
Q. Then you think that a truck which has been driven only
1,000 miles loses almost half its value?
A. It is very hard to tell. No telling what damage might
be done in that distance.
Q. Then you are positive that the truck had been damaged?
·
A. No, sir.
Q. Have you examined the truckf
A. I couldn't tell from any examination that T could make
· whether or not 1t has been damaged, I am not
page 51 ~ familiar with that kind of work. I wouldn't buy
a second hand truck though for much more thari
half of its price.

EXHIBITS.
page
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INTERNATIONAL HARVESTER COMPANY
OF AMERICA
(Incorporated)
General Offices, Chicago, U. S. A.

]ffcCormick-Deering Farm Operating Equipment
International ~rotor Trucks and Coaches
May 29th, 1931..
Hefter & Co. Inc.
I Junius St.
Bklyn. ~ ew Y orlc.
Gentlemen:Will you kindly give us your opinion of the financial standing and general reputation for promptness,. responsibility
and integrity of the undernam.ed? your reply will be held
confidential and we will gladly reciprocate at any time.
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Enclosed is a stamped addressed envelope for your reply.
Yours very truly,
INTERNATIONAL HARVESTER COMPANY
. OF Al\tiERICA, (Incorporated),
E. 0. SNIDER.
Air Line Express Inc.
Pier #13 North River, N. Y. C.
Good, fair or poor risk ............................ .
Extravagant or conservative ....................... .
Prompt, fair or slo'v pay .......................... .
Character and habits ..... : .................. ·....... .
Business ability ................................... .
Your estimate of net worth $ ........................ .
Would we be warranted in extending credit for $22,000.00.
page 53
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Please give any further information that will
be of assistance to us in deciding credit.

This concern does our trucking between N.Y. City and Boston in a very satisfactory way.
They were highly recommended to us.
We do not- know their financial status.
HEFTER & CO., INC.
By F. C. B.
STARIN NEW I-IAVEN LINE
FAST FREIGHT SERVICE
Daily Sailings
BETWEEN
New York City
Pier 13, N. R.
Tel. Barclay: 1270

And

New Haven, Conn.
Starin Dock
Tel. 3-4100

Coastwise and Rail Connections.

Supreme
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of Appeals of Virginia.
In your reply
Refer to
New York City,
June 2nd, 1931.

International Harvester Co.,
New York City.
Gentlemen:your letter of the 30th ult of which same is a ttaclled.
Airlines Express, have office at Pier 13, N. R: and ship via
our boat. I have known l\{r. Florio, and 1\:Ir. l(erns of this
Company, about a. month.
· Your questions are hard to answer as I have known them
only a short time, Mr. Florio, 'vas manager of Bill l(neeland
Express, befo~e he started the Airlines Express.
·Character, I-Ia.bits, Business Ability are good as far as I
have been in contact with them.
Yours truly,
H. l\L FINGER, General l\fanager.
.

page
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THE PENNSYLVANIA EXCI-IANGE BANK8th A venue· at 26th Street

l\fay 29th, 1931.
International Harvester
Company of America, Inc.,
122 East 42nd Street,
New York City.
Gentlemen:
In reply to your inquiry of the 29th, regarding Air Line
Express Co. Inc., please he advised that they established a
checking account with us on the 27th instant, with a medium
three figure deposit.
As our experience has been extremely limited and no :finan-
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cia.l statement submitted to us, we are not in a position to determine their financial responsibility.
We trust the above information will be of service to you.
Very truly yours,

J. W. OBROvV,
Credit }Ianager.

INTERNATIONAL I-IARVESTER COlVIPANY
OF AMERICA
(Incorporated)
General Offices, Chicago, U. S. A.

McOORlVIICit-DEERING F ARlVI OPERATING EQUIPMENT, INTERNATIONAL 1\tiOTOR TR.UCI\::S
AND COACHES
lviay 29th, 1931.
1\'Ir. John Fonelli,
75 Thompson St.,
New York City.

":-I

Gentlemen:
Will you kindly g-ive us your opinion of the financial standing and general reputation for promptness, responsibility
and hitegrity of t11e undernamed 1 Your reply will be held
confidential and 've will gladly reciprocate at any time.
Enclosed is a stan1pecl addressed envelope for your reply.
page 55}

Yours very truly,

INTER.NATIONAL HARVESTER COl\fPANY
OF Al\1:ERICA
(I ncorporatecl)

E. 0. SNIDER.
Air Line Express Inc.
Pier # 13 North River N. Y. C.
Good, fair or poor risk Good.
Extravagant or conservative Conservative.
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Prompt, fair or slow pay Prompt.
Character and habits Good.
Business ability Excellent.
Your estimate of net worth $50,000.00 to $100,000.00.
Would we be warranted in extending credit for $22,000.00-Yes.
Please ~ve any further information that will be of assistance to us in deciding credit.

JOHN FONELLI.
EXHIBIT E. 0. S. #1.
ORDER FOR INTERNATIONAL MOTOR TRUCK
To International Harvester Co of .America, Town New Yor1c
City State, New York.
The undersigned of Pier 13, North River Post Office,
County of New York, State of Ne'v York, hereby orders you,
subject to all conditions and agreements herein contained,
the following described International Motor Truck (or
trucks), to be shipped on or as soon as possible to Air Line
Express, Inc.

Quantity
4
1

page 56

Capacity of Truck

Tire Size

Chasis
Model Wheel-base
A-6
190"
A-6
210"

Cab
3-man
3-m an

Front Rear
9.7.5x20 9.75x20
9.75x20 9.75x20

Type
Dti,Us
Du.als

Wheels
Spoke
Spoke

Rated Maximum
3 Tons 15,000 Lbs.
3 Ton 15,000 Lbs.

t:9
~

'!3 •

..~

~

CD

1

Equipment
Chassis
Model

A-6

210"

Van

9.75x20 9.75x20

Duals

Spoke

DESCRIPTION OF BODY AND OTHER EQUIPMENT

3 Tons 15,000 Lbs.

.:g-
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Bodies as specified to Mr. Levin's of Gerstenslager Co.
Wooster, Ohio. 4 Standard Freight Van Bodies, 16'x7'x2"
inside measurements. Double half doors above 381;2" tailgate. 1 Standard Freight Van Body. 18'x7'x6'2". All other
details as above. 1 Van Body now at Long Island City18'x7'x7'.' 6 sets of B. l{. Borster brakes. 6 Gas tanks 60 gal.
additional. for which I (we) agree to pay the total sum of
$24,560.64 F. 0. B. Wooster Ohio as follows: $500.00 on the
.signing of this order (and if paid by check, cashing or depositing same shall not ·be considered as an acceptance of this
order, and the remainder of the purchase price to be paid
as follows upon delivery or tender of said truck (or trucks)
$1,000.00 on delivery of 2 at \Vooster. $1,000.00 on del 'y of
3 at ""\Yooster. Cash$ ........ , Notes $22,060.64 payable-1st
note 30 days from 1st delivery to be $1,090.00 2nd Note 60
days to be $2,340.00. 3rd note 90 days to be $2,340.00. 14
notes in succession 30 days apart to be $1,090.00. 18th note of
30 days to be $1,030.64 including Fire and Theft Insurance.
And the following described property (.give detailed description) One NONE 1\iotor Truck, model ........ , Chassis No.
. . . . . . . . Engine No. . . . . . . . . Air Line Express Inc. Agreed
to pay second and third notes on weekly basis, one fourth
of total amount each week.
AIR LINE EXPR.ESS INC.
By J. T.· I{ERNS, Pres.
In addition to paying the purchase price, the purchaser
agreed to reimburse· the seller for any amounts the seller
has paid or may be required to pay on account of any U. S.
or State excise taxes imposed upon any articles herein ordered or in connection 'vi.th the purchase or sale thereof.
In case of failure to make any payment when due the entire balance of: the purchase price and all notes given therefor shall, at the election of the seller, become at once due and
payable. It is agreed that title to the property herein ordered
shall not pass to the purchaser until the full purchase price
and all notes given therefor' have been paid in cash, but nothing herein shall release the purchaser fron1. payment therefor, and after delivery to the purchase said property shall
be held and used at his risk and expense with respect to loss
or damage and taxes and eharges of every kind. Theft robbery and pilferage. ($50 deductable equipment coverage)
vVhenevei'· the seller retains title or a l_ien or mortgag·e to
secure deferred payments of the purchase price of a truck
(or trucks) sold hereunder, the seller, unless otherwise agreed
1
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at the time "rill take charge of insuring said truck·( or trucks)
against fire and theft for the benefit of all parties concerned,
for a period of one year from the date of delivery or until the
:r;naturity of the last deferred payment if maturing later tha11
one year, the expense of said insurance to be covered by the
time finance charge made against the- purchaser for interest,
handling and insurance.
page 57 } The purchaser agrees that the seller shall not oo
responsible for delay of failure to supply tl1e goods
ordered herein \vhere prevented by act of God, strikes, fires,
·war conditions, Governmental action or other causes beyond
his reasonable control nor for damage or loss during transportation. In case the purchaser refuses to receive and pay
for said property in full a.s above provided the seller may
retain a.s liquidated damages aU moneys or property paid
on account of said property, not exceeding however twentyfive per cent of the purchase price, it being expressly understood and agreed that if any used goods received by the se1ler
as the initial Qr part payment shall have been resold by the
seller prior to the purchaser's refusal to receiye and pay for
said property, or other brea ~11 of tl1is contract, tl1en the seller
"f?hall in no event be accountable for' sncb used goods for anything· in excess of the price at 'vhich such used goods were ·
resold, loss all expenses and charges for repairs, rcconditiouin.P.", storage, hanc11in.Q." and selling.
The motor trucks (or trucks) herein ordered is (are) sold
under the Regular Printed vVarranty given by the Interllational IIarvestcr Company. of America as printed on the
hark hereof and no others. The Purchaser agreed that this
order contains the entire agreen1ent relating to the sale of
said motor truck (or trucks) and that he has received a true
copy tl,ereof.
Ordm· elated i"h1s 28th da)t of 1\fay, 1931.

AIR LINE EXPRESS INC.
By tT. T. ICER.NS, Pres. Purchaser (Seal)
Order tn ken by ,J. F. Ab~ott.
NO':PE: If this order is addressed to the International
Ilarvester Comna11v of America, it is subject to the written
accentance of one of its Branch l\fanagers. Purchaser's deposit. to be returned if not accepted.
ACCEPTED 5/28/31.
D. W. ZIJviMERON, Branch l\fa.nager.
,~
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KNOW ALL MEN BY THESE PRESENTS: That Air.
Line Express Inc. residing at Pier # 13 North River, New
York, City N. Y. party of the first part, for securing payment
of the indebtedness thereinafter mentioned, and in consideration of the sum of One Dollar to them duly paid by International Harvester Company of America., a corporation duly
organized and existing under the laws of the State of Wisconsin, party of the second part, at and before the ensealing and
delivery of these presents, the receipt whereof is hereby acknowledged, has bargained and sold, and by these presents
does grant, bargain, and sell to the said party of the second
part, their successors, (heirs executors, administrators) and
assigns, Six International Trucks Model A-6 Factory No.
1852 Motor No. 11159.
Factory Number 2175 ~Iotor Number 11906
2171
11627
2170
12055
2169
11625
217211937
To Have and to hold all and singular the goods and chattels
above bargained and sold, or intended so to be, un'to the party
of the second part, Their successors, (Heirs execupage 58 ~ tors, ,administrators) and assigns, forever.
And the said party of the first part, for Their
successors (heirs, exeeutors, administrators) and assigns, all
and singular the said goods and chattels above bargained and
. sold unto the. said party of· the second part, Their successors
(heirs, executors administrators) and assigns, aud against
the said party of the first part and against all and every person or persons whomsoever shall and will warrant and forever defend.
UPON CONDITION, that if the said party of the first
part, shaH and does well and truly pay unto the said party
of the second part Their successors (heirs, executors, administrators) or assigns, the sum of Twenty two Thousand
Sixty and 64/100 Dollars ($22,060.64) 'vith interest at the rate
of six per cent (6%) per annum, as evidenced by certain
promissory notes of the party of the first part, executed this
day, and bearing interest at the rate of six per cent (6%)
per annum from maturity.
A note in the sum of $1,090.00 due July 15th, 1.931
A note in the sum of $2,340.00 due August 15th, 1931
A note in the sum of 2,340.00 due September 15th, 1931
A note in the sum of 1,090.00 due October 15th, 1931.
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A note int the sum of 1,090.00 due November 15th, 1931
A note in the sum of 1,090.00 due December 15th, 1931
A note in the sum of 1,090.00 due January 15th, 1932
A note in the sum of $1,090.00 due February 15th, 1932
A note in the sum of $1,090.00 due :hfarch 15th, 1932.
A note in the sum of $1,090.00 due April 15th, 1932.
A note in the sum of $1,090.00 due May 15th, 1932
A note in. the sum of $1,090.00 due J nne 15th, 1932.
A note in the sum of $1,090.00 due July 15th, 1932
A note in the sum of $1,090.00 due August 15th, 1932
A note in the sum of $1,090.00 due September 15t:tJ., 1932
A note in the sum of $1,090.00 due October 15th, 1932
A note in the sum of $1,090.00 due November 15th, 1932
A note in.the sum of $1,030.64 due December 15th, 1932
and also pay all other sums which may hereafter be due or
become due by the party of the first part, their successors,
(heirs, executors, administrators) or assigns then these
presents .shall be void, otherwise to remain in full force and
effect.
And the said party of the first part, for Their ~uccessors
(heirs, executors administrators) and assigns, does covenant
and agree to and with the said party of the second part, Their
successors, (heirs, .executors, administrators) and assigns,
that in case default shall be made in the payment of any installment or interest of the notes above mentioned or any part
thereof, or in the payment of insurance premiums as hereinafter provided or in the payment of any other charge which
may accrue or become due, of if the .said motor vehicle or
any part thereof, be secreted, sold or disposed of, attempted
to be secreted, sold or disposed of, without the written consent of the party of the second part, then the entire amount
shall thereupon become due and payable immediately, and
then it shall and may be lawful for .and the said party of the
first part does hereby authorize and empower the said party
of the second part, their successors (heirs, executors, administrators) or assigns, with the aid and assistance of any peron or persons, to enter any garage, storage house,
p~ge 59 } dwelling house or other premises and such other
place or places as the said motor vehicle is or ma.y
be~ placed. and to take and carry away the said motor vehicle
and to sell and dispose of the same at public or private sale
for the best price that can be obtained, and the party of the
first part hereby 'vaives notice of such sale; a.nd out of the
monev arising therefrom, to retain a.nd pay said sums, aforementioned, with interest at the rate of six per cent (6%) and
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all charges and disbursements touching the same, includi:t:!g
counsel fees, rendering the overplus, if any, unto the party
of the first part, their successors (heirs, executors, administrators) or assigns. And until default ·be made in the payment of the said sum above mentioned or of any part there,..
of, or in any of the conditions above mentioned, the party
· of the first part shall remain in the quiet and peaceful possession of the said motor vehiCle and the full and free enjoyment of the same, If from any cause the said property shall
fail to satisfy tl1e said debt, interest, costs, and charg·es, including counsel fees, the said party of the first part does
hereby covenant and agree to pa.y the deficiency. And it is
expressly agreed by and between the parties to these present:;
that the said party of the first part shall and will keep the
motor vehicle covered by this mort.·s-age fully insured against
loss or damage by fire, theft and collision, by insurers and
in a.n amount approved by the said party of the second part.,.
and assign the policy and certificates thereof to the said party
of the second part, and in default thereof, it shall he lawful
for the said party of the second part to effect such insurance,
and the premium paid for effecting the same sl1aH be a lien
on the .said motor vehicle, added to the amount of the said·
mortgage secured by these presents, and payable on demand
with interest at the rate of six per cent (6%) per annum.
And it is expressly ag-reed, that the failure on the part
of the party of the second part to demand the entire payment
after default in one or more payments by the party of the
first part, shall not be deemed a ,~~aiver by the party of the
second part of their rig-ht to 1nake immediate demand for the
entire amount remaining unpaid, or to take immediate repossession of said chattels, or of their right to immediately
foreclose said mortgage, and any payments made subsequent
to said default, and the acceptance of said payments, shall
not be deemed a 'vaiver of such rights.
AND IT IS EXPRESST1Y UNDERSTOOD AND
AGREED. That if notice of Seizure or sale he sent to the
mortgagor by Registered ~{ail at the above address it shall
be deemed sufficient notice thereof. And it is further expressly agreed hy and hct.w·een the parties to these presents
that the party of the first part shall not have the rip;ht, pQwor
nor authority to, and 'vill not remove the motor vehicle covered by this n1ortgage, nor any part thereof, from tl.1e State
of New York \vithout the written consent of the party of
the second part, and any such removal without such consent
will be construed as a breach thereof, the same as if default
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was made in the payn1ent of any installment hereunder, and
the entire amount then unpaid sball immediately become due
and payable.
IN WITNESS vVI-IEREOF, the party of tl1e first part
has set his hand and seal or caused these presents to be signed
by its proper corporate officers and caused 1ts
page 60 r proper corporate seal to be hereto a:flL~ed, the 15th
day of ,Tune, nineteen hundred and thirty one.
AIR LINE EXPRESS INC.

J. T. I{ERNS, Pres.
Sealed and delivered in the

pr~sence

of

.J. F. AB.BOTT,
Witness.

-.
State of Ne·w York,
County of New York, ss:
On the 15t11 clay of .June, nineteen hundred and thirty one
before me came J. T. l{erns to me known, who being by me
duly sworn did depose and say that he resides in The City
and State of New York, that he is the
of the Air
Line Express Inc. the corporation described in, and 'vhich
executed the foregoing- instrun1ent; that he lmo,vs the seal of
said corporation; that tl1e seal affixed to said instrument is
such corporate seal; that it ·was so affixed by order of the
board of directors of said corporation; and tJ1at he signed
his name thm·eto by like order.
FIENRY C. T. BENJAl\iiN,
Notary Public., (Seal)
Certificate filed in N. Y. Co. No. 828.
N. Y. Register's No. 2B-605.
Com. exp. 3-30-32.
:Reu-ister 's Offic.e,
County of Ne·w York, State of New York.
1, 1\1:art1Ja Byrne, Register of the said County, have compared the annexed copy ·with an instrument filed in this office
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on the 19th day of June A. D. 1931 at 1(} o'clock-min.-A. M.
as chattel mortgage serial number OM 34565 and certify the
same to be a correct transcript therefrom, and of the whole
of said instrument.

IN TESTIMONY WHEREOF, I have hereunto subscribed
my name and affixed my official seal, this 17th day
page 61 ~ of September 1931.
(Seal)

M4RTHA BYRNE, RegiEJter.
By MARTIN 'VERDER, Chief Clerk.

State of New York,
County of New York, ss:
I, Daniel E. Finn, Cletk of the County of New York, and
also Clerk of the Supreme Court for the said County, being
a Court of Record, do Hereby Certify that Martin Werder
before or by whom the annexed instrument signed was at
the date thereof Chief Clerk, Register's Office was in and for
the county of New York, dwelling in said county duly appointed and sworn, and tba.t full faith and credit are due to
all of his official acts as such. And further, that I am well
acquainted with the hand,vriting of such clerk and verily be ..
lieve that the signature to annexed instrument is genuineIN TESTilfONY WHEREOF I have hereunto set my
hand and affixed the seal of the said Court and County the
17th day of September, 1931.
(Seal)

DANIEL E. FINN, Clerk.

I, Salvatore A. Cotillo a Presiding Justice at a Special
Term of the Supreme Court of the State of Ne'v York for
the county of New York, do hereby certify that Da.niel E.
Finn, whose name is s~bscrihed to the preceding exemplification, is the Clerk of the. said County of Ne'v York, and Clerk
of said Supreme Court for sa.id county du1y elected and
sworn, and that full faith and credit are due to his official
acts. I further certify that the seal affixed to the exempli-
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·:fication is the seal of our said Supreme Court, and that the
attestation thereof is in due form.
Dated, New York November 5th, 1931.
S. A. COTILLO,
Justice of the Supreme Court of the
State of New York.
~::)tate

of New York,
County of New York, ss:

I, Daniel C. Finn Clerk of the Supreme Court of said state
in and for the county of New York, do hereby certify that
Hon. Salvatore A. Cotillo whose name is subscribed to the
preceding certificate is presiding Justice at a Spe~ial Term
of the Supreme Court of said State in and for the county
of New York, duly elected and sworn, and that the signature
of said Justice to said certificate is gen~ine.
IN TESTI~IONY WHEREOF, I have hereunto set my
hand and affixed the seal of the said court this the 5th day
of November1 1931.
(Seal)

DANIEL E. FINN, Clerk.

I, ~L R. Peterson, Judge of the Circuit Court
of Brunswick County, Virginia, who presided at
the trial of the case of "Commonwealth of Virginia versus
John Smith and Charles Lynch~ and The International Harvester Motor Truck, Engine No. F. B. 11,627, bearing New
York License No. 474,324 for the year 1931 ", being the case
as hereinabove entitled, at the final hearing and trial therein,
on the 9th da.y pf November, 1931, final judgment whereupon
\Vas entered by me on the 2nd day of January, 1932, as I had
also presided at the former hearing and trial of the said case
on the 14th day of September, 1931, judgment whereupon
was vacated by me on the 23rd day of October, 1931, as appears by· the record of said case, do hereby certify that the
foregoing transcript is a stenographic copy and report of all
the testimony, both oral and documentary, and all contracts
notes, and docum~nts and exhibits ·whatsoever produced on
the said final hearing and trial1 and all other incidents of the
page 62 }
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said final hearing and trial therein, including the objections
and exceptions of counsel, and the rulings of the Court, with
respect thereto, and all and singular the matters and thingB
occu.rilng or arising on the said final hearing and trial, which
said copy and report 'vas on this the 13th day of February,
1932, pre~ented to me by the International I-Iarvester Company of America, respondent therein, hy its attorneys after
due and legal written notice to the Attorney for the· Commonwealth and within 60 days after the final judgment and order
in the said case, entered on the 2nd day of January, 1932, and
'vhich said copy and report is according·ly; after such notice,
as aforesaid, this day signed by me and this day lodged with
the Clerk of the said Court in pursuance of Rules XXIV,
as promulgated by the Supreme Court of Appeals
page 63 ~ of Virginia; and I further certify that the evidence
introduced on the said former trial and hearing
of the said case on the 14th day of September, 1931, judgment
whereupon was vacated as aforesaid by an order entered
therein on the said 23rd day of October, 1931, and a new
trial then granted the said International Harvester Company
of America as aforesaid, for reasons set forth in the opinion
of the Court filed therein bv the final order entered therein
on the 2nd day of J flnua.ry, '1932, was substantially the san1e
in all particulars as that produced, as aforesaid before the
Court at the said final hearing and trial on the said 2nd day
of January, 1932.
Given under my hand tl1is 13th day of February, 1932.
M. R. PETERSON,
.Judge of the Circuit Court of Brunswick
County, Virginia.

Lodged 'vith me and filed this 13th day of February, 1932.-

W. E. EL:NIORE, Clerk
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In the :J\.Iatter of Comn1onwealtb of ·virginia
vs.
Internationall\iotor Truck, Engine No. F. BB. 11627 and New
York License No. 474-324 for t11e year 1931.

We. B. A. Lewis, Attorney for the Commonwealth of Brunswick County, at the time of this trial a11cl George E. Haw,
A.ttonwy for the International Harvester Company of
America, do .hereby stipulate that in lieu of copying into.

Oue I. H. C. '.rruck, Engine, etc., v. Commonwealth.

73

the record of this case all of the several notes secured in the
chattel mortgage from the .Air Line Express, Inc. it is agreed
that the several notes mentioned and described in the aforesaid chattel mortgage, all executed by the Air Line Express,
Inc. are filed as exhibits in evidence in this case and are correctly described in the chatel mortgage aforesaid, and shall
npt be copied into the record and may be used and referred
to in the Court of :Appeals just as fully and ·completely as ·
if copied into the record, in event a writ of error is granted.
B. A. LEWIS,
Attorney for Commonwealth of Brunswick
Co. at the time of this trial.
GEORGE E. HAW,
.Attorney for International Harvester Co. of
America.
I hereby certify that the foregoing is a true copy of the
record in the case of The Commonwealth vs. John Smith and
Charlie Lynch, and Motor Truck bearing N. Y. License No.
474.324.

.

Teste:

W. E. ELMORE, Clerk.
I hereby certify that the notice required by Section 6339
of the Code of Virginia was du1y given before said reco~il
was copied.
Given under my hand this 4th day of March, 1932.

W. E. ELMORE, Clerk.
Fee for Copy of record, $31.75.
A Copy-Teste:
\

H. STEWART JONES, C. C.
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