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In the case of Whiddon v. Malone Alabama - 124 So. 516 it was HELD that
defendant's going to sleep while driving
hi~

car was the negligence upon which a

guest's recovery was he.ld Warranted. This
rule is likewise laid down in 65 A.L.R. 956.
In the case of Potz v. Williams 113 Conn.
278, 155 Atl. 211; 86 A.L.R. 1147, it was

HELD a finding that one had been driving
alone most of the day who was pretty tired
and yawned a good deal, was guilty of ;reckless misconduct in dozing off shortly before
midnight, when his car swerved to the wrong
side of the street, and the guest was allowed recovery on the theory of gross negligence.
Wilful and wanton misconduct was held
shown in Manser v. Eden (Mich.) 248 N.w •. 562,
where the gusst had already aroused defend-

ant after he had fallen asleep at the wheel
and almost ran into a safety zone, and then
shortly afterwards he again dozed off and ran
into another zone.
A recovery against a driver who fell
aslee~

at about 4:00 A.

u.

and landed his car

in a ditch, his guest having already been
asleep for a considerable time, was reversed
because the instructions permitted a recovery
for ordinary negligence, in Cooonomer v.
Stoddard (Ind.) 182 N. E. 466.
In Scott v. Bleckle 220 Cal. 225, a
sufficient case of gross negligence was held
made out aga1nst a driver who had observed
that his car did not steer properly,.but
dozed off while one wheel was leaving the
paved portion of the highway, failed to
turn the car back to the road. This rule is

laid down in 96 A.L.R. 1481.
Upon rehearing of Cooper v. Kellogg
(Cal. app.) - 31 P. {2d.) 797 - 1934 (Cal. app.) - 32 P.a (2d) 685, the driver·! s
explanation that he must have been asleep,
where his conduct in proceeding on the left
side of the road where a car coming from the
o~posite

direction could be

~lainly

seen, was

otherwise unexplained, was regarded as leaving nothing for the Court to do but hold the
guest's injuries the result of gross negligence.
The question whether a driver who fell
asleep after

contin~.Usly

driving all night

over three hundred miles, and after refusing
several times to vermit his lady &uest to
drive, as she requested him to do, was grossly
negligent, was held properly left to the jury
in Hardgrove v. Bode 190 Minn. 523, 252 N.
234

uph~lding

a recovery by the guest.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1801
l .

S. W. LEE, Plaintiff in Error,
versus
JULIUS MOORE, AN INFANT WHO SUES BY illS
FATHER AS NEXT FRIEND, Defendant in Error.

PETITION FOR WRIT OF ERROR.

1..'o the Honorable J'ltd!Je$ of the Supreme Court of Appeals
of Virginia:
Your undersigned petitioner, S. W. Lee, respectfully shows
unto your honors that he is aggrieved by a final judgment
of the Circuit Court of Pittsylvania County, Virginia, entered on the lOth day of June, 1936, in a certain action at
law, begun by notice of motion, in which Julius Moore, an
infant, was plaintiff and your petitioner was defendant.
From the transcript of the record, duly certified, hereto attached, the following will appear as

THE FACTS.
Defendant was a teacher and the basket ball coach at Callands high school in Pittsylvania County. Plaintiff, 19 years
of age, a member of the senior class, was a member of the
basket ball team of this school. The Callands school had arranged a basket ball game to be played at V. P. I. at Blacks-
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burg, Virginia. Some of the members of the team motored
from Callands to Blacksburg in another car and plaintiff, with
three fellow students, Junior Gatewood, Freil C9oper and
Charlie Reynolds, were guests in defendant's car, which was
driven by defendant. The basket ball game was scheduled
for 1 :30 o'clock P. ~L on December 13, 1935, and the party left
Callands around 10 o'clock A. ~L The distance from Callands to Blacksburg is between 100 aud.105 miles. ·After the
game was played, defendant, a former student at this school,
drove several boys around the grounds and showed them the
buildings of the school. The boys then went to a picture show
while defendant was visiting some of his friends at the school,
and the party left Blacksburg about 6 o'clock P. 1\II. They
stopped at Salem about 30 1ninutes for supper and returned
by Roanoke and Rocky Mount. On arriving· at Glade Hill they
left the primary State highway and proceeded.along a secondary road towards Callands. Plaintiff and his companions
evidently fell asleep soon after passing Glade Hill. In a short
time thereafter defendant's car while rounding a curve gradually left the road, ran along a bank on the right-hand side of
the highway, struck a tree and turned over. . The road was
narrow, hard surface, 141,4 to 15 feet wide, shoulders 11/2 to
3 feet wide. The bank on the right-hand side of the road
at the point of the accident '\Vas about 2¥2 feet high. The
tree, which '\Vas side-swiped, was on the edge of this bank and
was about 8 or 10 feet from the edge of the hard surface.
.At the point of the accident the road curved to the left and
was down grade. On the morning following the accident
tracks showed the car gradually left the road and ran about
125 to 130 feet before running· upon the bank and side-swiping the tree. In this accident plaintiff sustained personal injuries. The defendant was rendered unconscious by the accident and on ·regaining consciousness immediately stated that
he must have fallen asleep a few seconds before the accident
occurred, that he recalled making the curve next before the
. one on which the accident happened and seeing a straight
stretch of road ahead, but that he did not recall anything
further until after the accident when he regained consciousness and w·as being called by one of the boys. The accident
occurred around 10 o'clock P. ~L It was a cold night, cloudy,
fogg-y and misting rain. Defendant's own words are : ''I
didn't know anyone was asleep. When we got to Glade Hill
and turned off there one of the boys, Junior Gatewood, asked
me, says : '1\IIr. Lee, how much of the hard surface road
have '\Ve got before we get to the dirt road?' The dirt road
was pretty bad that morning when we came over it. He
wanted to know how long before we would get there, and 1
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said: 'It is 8 miles', and I said: 'I expect it will be pretty bad
tonight and it will be pretty rough to get over it.' They
were talking then, and one of the boys said: 'Are you
asleep Y' and he said 'No'. The other boy said: 'I believe
you were asleep.' There may have been a little more conversation before we had our accident, but just what words
were passed I couldn't say. That is the main spealring that
was done after we turned on that road. So far as I know, none
of them were asleep at that time, at Glade Hill. If they
were asleep I don't know it. I wasn't talking with them, they
were talking among themselves.'' ''I wasn't asleep then.''
''I remember making the curve before the curve on which
I had my wreck, and seeing this little straight stretch. The
next thing I remember was after the wreck, one of the boys,
Junior Gatewood, was calling me. It knocked me unconscious
when I struck the tree and turned over. At the time I became conscious Julius Moore and myself were both in the
car, and the other three boys had gotten out."
Defendant retired around 12 or 1 o'clock on the night before as he had been working on reports. On the day of the
accident he got up around 6 :30 o'clock. There is no evidence
in the record that defendant was exhausted or that he had
been under any unusual mental or physical strain, neither is
there any evidence in the record as to excessive speed or to
any other claimed act of neglig·ence on defendant's part.
The only evidence as to sleep is:

'' Q. You admit then that you were asleep then at the time Y
''A. It seems that way, yes, sir.
'' Q. Before yon went to sleep there, were you sleepy beforehand?
''A. I had had no warning, I had not felt sleepy at all. That
is the only. way I can figure it out, and if I did go to sleep I
just dropped off. I had no warning whatever." (MS., p. 35.)

FffiST ASSIGNMENT OF ERROR.
The petitioner assigns as error the action of the trial court
in entering judgment on the jury's verdict for $1,000.00, and
in overruling the defendant's motion to set aside the verdict
of the jury and enter final judgment for the defendant because contrary to the law and the evidence.
There is evidence to the effect that the principal of the high
school gave defendant a check for $15.00 to defray the expenses of the trip, both food and transportation. This money
was derived from a g·eneral fund contributed to by the teachers, the proceeds of basket ball games, plays, and other vol-
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unta~y

contributions from school activities and functions.
There was no contractual relation between plaintiff and defendant, and the trip was "free" to the members of the basket
ball team. --The learned trial judge held that this evidence
was insufficient to establish that plaintiff was a "passenger''
in its legal sense, inasmuch as there was no element of any
pecuniary benefit or gain to the defendant; that the transaction was· gratuitous, and that the relationship which existed
between the parties was that of host and guest. The case
was tried upon the theory that defendant was not liable to
plaintiff except for gross negligence.
In applying the principle of ordinary negligence the Connecticut court, in a well considered case, in which the guest
sued the host, who fell asleep while driving, has said:
''Certainly in all reason he who, stricken by paralysis, ·or
seized by an epileptic fit, still continues with his hands upon
the wheel of the automobile he was driving, and, unconscious,
so directs it as to cause its collision with another, cannot be
held negligent for the way in which he controls it; and no
more can he who exercises a like direction after he has been
overtaken by sleep.
''In such a case, the question mu:-;t be, Was the defendant
negligent in permitting himself to fall asleep Y
''There are few ordinary agencies so fraught with danger
to life and property as an automobile proceeding upon the
highway freed of the direction of a conscious mind, and, because this is so, reasonable care to avoid such a danger requires very great care.
"In an ordinary case, one cannot go to sleep while driving
an automobile without having relaxed the vigilance which the
law requires, 'vithout having been negligent. It lies within
hls own control to keep awake, or cease from driving. And
so the mere fact of his going to sleep while driving is a proper
basis for an inference of negligence sufficient to make out a
pr·ima facie case, and sufficient for a recovery, if no circumstances tending to excuse or justify his conduct are proven.

"If such circumstances are claimed to have been proven, it
then becomes a question of fact whether or not the driver was
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negligent; and,,in deternrining that issue, all the relevant circumstances are to be considered, including the fact that ordinarily sleep does not come upon one without warning of ih;
approach.''
(Cited cases are· omitted.)
B·ushnell v.

BusJ~Jnell~

103 Conn. 583, 131 A. 432, 44 A. L.

R. 785.
In the case at bar the sole question is,

WAS THE DEFENDANT GROSSLY NEGLIGENT IN
PERMITTING HI~1:SELF TO FALL A~LEEPY
There is no conflict in the evidence, and there is an entire absence of proof of any facts and circumstances from
which gross negligence may be inferred. Defen.dant had no
prior warning of the likelihood of sleep, he had not felt
drowsy or sleepy, and his loss of consciousness could not havo
been anticipated. There is no proof of any unusual physical
<>r mental exertion, or that defendant had been under any
unusual physical or mental strain. He nodded and lost consciousness, and within a second or two the accident occurred.
We do not controvert the proposition that in the exercise
of ordinary care the operator of an automobile must be able to
anticipate what is coming and to see what is present, and
that one cannot go to sleep while driving an automobile, without having relaxed the vigilance which the law requires and
without having b~en negligent. It lies within the control of a
driver to keep awake, or cease driving, and the mere fact
of his going to sleep while driving is a proper basis for an
inference of negligence sufficient to make out a prima facie
case, and sufficient for recovery 'vhen the case is controlled by
the application of doctrines applicable to ordinary negligence
if no circumstances tending to excuse or justify his conduct are
proven by tl1e defendant. Neither do we assert that the burden
of proof in this case is upon the plaintiff to show such reckless disregard of probable .consequences as is equivalent to
a wilful and intentional wrong.
The position of the defendant is that the burden of proof
is upon the plaintiff to establish the gross negligence of the
defendant, and that the proof in this case is insufficient to
establish g·ross negligence, being in fact only sufficient to
make out a prima facie case from which a jury might infer
ordinary negligence.
·
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This honorable court has time and time again quoted and
approved the general definition of gross neglig·ence announced by the Niassachusetts court in Altman v. Aronson, 231
~~ass. 588, 121 N. E. 505, 506, 4 A. L. R. 1185, 1187, where it
is said:
''Gross negligence is substantially and appreciably higher
in magnitude than ordinary negligence. It is materially more
want of care than constitutes simple inadvertence. It is an
act or omission respecting legal duty of an ag·gravated chat~
acter, as distinguished from a mere failure to exercise ordinary care. It is very great negligence, or the absence of slight
diligence, or the want of even scant care. It amounts to indifference to pre~ent legal duty, and to utter forgetfulness of legal obligations so far as other persons may be affected. It is a
heedless and palpable violation of legal duty respecting the
rights of others. The element of culpability which characterizes all neg·Iig·ence is, in gross negligence, magnified to a high
degree as compared with that present in ordinary negligence.
Gross negligence is a manifestly smaller ·amount of watchfulness and circumspection than the circumstances require of a
person of ordinary prudence. But it is something less than the
wilful, wanton, and reckless conduct which renders a defendant
who has injured another liable to the latter, even though guilty
of contributory negligence, or ·which renders a defendant in
rightful possession of real estate liable to a trespasser whom
he has injur-ed. It falls short of being such reckless disregard of probable consequences as is equivalent to a wilful
and intentional wrong. Ordinary and gross negligence differ
in degree of inattention, while both differ in kind from 'vilful
and intentional conduct which is, or ought to be, known to have
a tendency to injure. This definition does not possess the exactness of a mathematical demonstration, but it is what the
law now affords.''
The Massachusetts court in Blood v. Ada,ms, 269 l\1:ass. 480,
169 N. E. 412, decided December 31, 1929, held that, under
the facts and circumstances of that case the question whether
the defendant was grossly negligent in falling asleep was for
the jury. The facts in that case were :
A't about six-thirty in the evening of June 21, 1926, the defendant, with a new automobile, called for the plaintiff at her
residence in Brookline, Massachusetts, for the purpose of taking her to ride, and the plaintiff accepted the invitation. Wit.hout any material incident the plaintiff drove the automobile
to Plymouth, 1\{assachusetts, where they had dinner. Some-
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iime after 11 :30 P. J\L thev started on their return home. The
plaintiff operated the automobile until sometime after mid.night to a place called Hanover Four Corners, where it was
stopped and the defendant alighted for the purpose of lookjug at the sig·n-board. On his return to the automobile he
took the steering wheel. Centre Street, Milton, the scene of
the accident, is a narrow road with large trees, and a stone
wall along one side, and was lighted that night with street
lights. The automobile, as driven by the defendant, went
off the road on the left-hand side of the street as it was facing, and struck a tree with such force that the automobile
''seemed pretty nearly put out of commission altogether''.
When seen by one casually passing shortly after the occu~
rence of the accident, the plaintiff and defendant were in the
automobile which was pretty well banged up and ''against a
tree".
The defendant told several stories in explanation of the
accident, to the effect that ''he must have fallen asleep"; that
''he probably fell asleep"; that he did not "remember just
what happened preceding the accident"; that "as he came
along he felt as though he wanted a cigarette, and when he lit
the cigarette that blinded him and the next thing he knew his
car was wrecked and they were injured"; and that "Just previous to the accident * * * (he) felt very sleepy and felt as
though * * * (he) should have a cigarette "" * "' (he) must
have closed * * * (his) eyes for the next * * * (he) knew
* * (they) were injured and the car wrecked.''
On these facts the court says :
:l;

''In the above stated circumstances it is indisputable that
the defendant was negligent. In the exercise of ordinary carP.
an operator of an automobile mrist be able to anticipate what
is coming, to see what is present and to remember what is
past. Voluntarily to drive an automobile on a public street at
any time of day or night with eyes closed, or to yield to sleep
while operating such kind of dangeroi.1s machine as is an automobile on a public hig·h,vay, is to be guilty of a degree of
ueg·ligence exceeding lack of ordinary care, and is a manifestation of recklessness which may be found by judge or jury
to be gross negligence within any reasonable definition of
that phrase.''
We call attention to this J\!Iassachusetts case, because, in
adopting the 1\{a.ssachusetts rule in "gross negligence cases·''
the decisions of the Massachusetts court applying the doctrine
·are of peculiar interest. However, we respectfully point out
that the facts and circumstances in the case of Blood v. Adams
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were that defendant made several conflicting explanations as
to the cause of the accident, and voluntarily continued to drive
his autoJ:l!o.bile along a lighted public street in a village, when
he had had definite and previous warning of the likelihood of
sleep, having just previous to the accident felt very sleepy,
and felt as though he .must have a cigarette, and that he was
either blinded by lighting the cigarette, and closed his eyes,
or fell asleep.
In the case at bar the undisputed evidence is that defendant
had no previous intimation or warning of even feeling sleepy
or drowsy, and there was nothing in his condition, physical or
mental, that put him upon notice of the probability of his falling asleep.
· The Virginia decisions on the subject of gross negligence
clearly establish the following principle:
''To hold that a guest who, for his own pleasure,. is driving
with his host may recover from him for injuries suffered
where there is no culpable negligence, shoc~s one's sense of
justice. The driver is often not an expert and makes no implied representations beyond these, namely, that he will not
knowingly or wantonly add to those perils which may ordinarily be expected and that there are no known defects in the
car which make its operation particularly hazardous. Moreover, he should disclose to his guest any other peril not patent.
Beyond this all risks are assumed. While automobiles in
themselves may not be dangerous instrumentalities yet their
use carries with them dangers that cannot be forgotten."

Boggs v. Plybon, 157 Va. 30, 39; 160 S. E. 77.
Justice requires that to make out liability in the case of a
gratuitous undertaking, plaintiff ought to prove a materially
greater degree of negligence than he has to prove where the
defendant is to be paid for doing the same thing.

Jones v. Massie, 158 Va. 121, 125; 163 S. E. 63.
Since the Boggs case a guest in Virginia can no longer recover of the host for simple negligence. He can only recover
where it is shown that the host was guilty of gross or culpable negligence.

Colli?Zs v. Robinson, 160 Va. 520, 522; 169 S. E. 609.
''A mere failure to skilfully operate an automobile under
-all conditions, or to be alert and observant, and to act in-
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telligently and operate an automobile at a low. rate of speed
may, or may not, be a failure to do what an ordinarily prudent. person would have done under the circums~ances, and
thus amount to lack of ordinary care; but such lack of attention and diligence, or mere inadvertence, does not amount to
wanton or reckless conduct, or constitute culpable negligence
for which defendant would be responsible to an invited guest.
"In our opinion, the instant ·case is ruled by the decision
of Boggs v. Plybon, S'ltpra, which has been reaffirmed by this
court in the recent case of Jones v. Massie, 158 Va. 121, 163

S. E. 63.
''There is no error in the judgment of the trial court and
it .is affinned. ''
Youn_q v. Dyer, 161 Va. 4H4,- 440~ 170 S. E. 737.
"We may, however, state in passing, that the mere fact that
a defendant knowing·ly took some unnecessary risk is not
necessarily gros~ neglig·ence. $ * ~~ To make one liable to a
guest,· the risk knowing-ly assumed must have been a serioub
risk and one wholly unnecessary."

_7Jfargiotta v . .Aycock, 162 Va. 557, 570.
''Of course the jury's verdict. is not always <;onclusive. In
cases of ordinary negligence this court has always freely exercised its right to say that it is unsupported by the evidence.
By the same token it has the right to say, notwithstanding the
verdict, that there is no evidence whatever of gross negligence.''
·
Same, page 565 :
"The substance of the rule is that in order for an invitee
to recover from l~is host he must prove acts or omissions which
.amount to gToss negligence, and, as pointed out above, gross
negligence is not as culpable as so-called wanton or wilful negligence."

Thomas v. Snow, 162 Va. 654, 663.
Under the Virginia authorities gross negligence involves a
gTeater lack of care than constitutes simple inadvertence. It
must be an act or omission of an ag·gTavated character respecting legal duty, as distinguished from the mere failure
to exercise ordinary care. It involves an indifference to present legal duty, and forg·etfulness or patent disregard of legal
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obligations so far as other persons who may be affected. It
is a heedless and palpable violation of legal duty respecting
the rights ~f others. The element of culpability which characterizes all negligence is in g-ross neg·ligence magnified to a
high degree as compared with that present in ordinary negligence. It falls short of being such reckless disregard of
probable consequences as is equivalent to a wilful and intentional wrong, which is, or ought to be, known to have a tendency to injure.
Gross negligence is such recklessness or carelessness proximately resulting in injury or death as imports a thoughtless
disreg·ard of consequences, or heedless indifference to the
safety and rights of others.
In the case at bar the defendant was involuntarily overcome by sleep at 10 o'clock at night, while all of the companions in his ear, without his knowledge, were asleep. He lost
consciousness for a second or two, and his car was thereafter
out of control.
While it may be admitted that the operator of an automobile owes the duty generally to keep awake, if, under the facts
and circumstances, he had no notice or knowledge, or pro~
monition of approaching sleep ; if he did not feel drowsy; if
the circumstances show, as in this case, that he was not exhausted mentally or physically, was not sleepy, and did not
feel drowsy, the proof is insufficient to establish any of the
elements necessary to constitute gross neglig·ence.
There is an entir~ absence of any element of reckless or
culpable conduct or omission. The evidence does not show
that the defendant was in any respect thoughtlessly disregardful of the consequences to the plaintiff, or that he was heedlessly indifferent to the comfort or safety of the occupants •of
his car. All that the evidence does show is that defendant
lost control of his car because he was involuntarily overcon1e
by sleep or drowsiness for a moment, under circumstances
which show that he did not know, and had n~ reason to anticipate such an occurrence.
The Massachusetts law was applied by the Connecticut court
in the case of Ryan v. Scatuon, 117 Conn. 428, 168 A. 17.
The accident happened in 1\fassachusetts, so that the decision of the Connecticut court was governed by the Massachusetts law.
Plaintiff was the only witness of the accident who testified
as to the conduct of the defendant prior to and at the tim'e
of the accident. The defendant, although present in court during the trial, did not take the witness stand. As to the
facts the court says :

S. W. Lee v. Julius Moore, Who Sues, Etc.
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''The jury might reasonably have found the following facts:
On Febuary 20, 1932, the plaintiff and Catherine Walsh were
guests in a car driven by the defendant on a trip which they
had planned to take from Hartford to Boston. They left
Hartford about 2 :30 in the afternoon and proceeded along
· the Stafford Springs highway. The weather was clear and
the road was dry. The plaintiff and Miss Walsh sat in the
back seat of the car and kept up a running conversation, in
which the defendant joined from time to time. As they passed
through Union and were making a sharp turn in the road, the
car swerved severelv. The defendant had his head down
toward the running board, and the plaintiff called to him and
asked what was the matter. He replied that he was all right.
The plaintiff watched his driving for a few minutes, and it
seemed all right, and she paid no more a.ttention to it. The
car had crossed the Massachusetts line into Sturbridge, and
was near the foot of a long descending grade when it took a
sudden spurt in its speed, left the traveled portion of the
road, knocked down four concrete highway fence posts, ran
on about 112 feet until it hit and scraped a tree, and ended
up by pushing throug·h .a stone fence 43 feet from the edge of
ihe traveled hig·hway, making an opening in it or 10 to 15
feet. The sudden increase in the speed of the car attracted the
plaintiff's attention to the defendant, and she observed that
he was in a relaxed position, with his head down and his chin
on his chest not far from the steering wheel. She could not
see his eyes, but his lips were 'pouted' and he seemed to be
asleep.'' .
'rhe court thus states the law:
''If this accident was th.e result of the gross negligence of
the defendant, it was because he was operating the car when he
knew, or should have known, of the likelihood that sleep would
overtake him, and that he actually did fall asleep thereby cansin?: the accident. Counsel for the defendant concede that, if
the evidence justifies these conclusions, both of which they
say are essential to the plaintiff's case,. the defendant could
reasonably be held to be guilty of gross negligence .under the
Massachusetts decisions cited in their brief. Shriear v. Fei'.Qel.~on, 248 Mass. 432, 143 N. E. 307; Blood v. Adams, 269
1\{ass. 480, 169 N. E. 412. We have held that such conduct
could reasonably be held to constitute reckless misconduct
under our guest statute, which, if it differs from gross negligence as defined by the Massachusetts court, is of a more serious character. Potz v. Williams, 113 Conn. 278, 281, 155 A.
211, Slobodn.iak v. Ooyne, supra, 116 Conn. 545, 547, 165 A.
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681. The contention of the defendant is that, upon the evidence produced by the plaintiff, which was substantially uncontradicted, the jury could not reasonably reach the conclusion ejther that the defendant was aware, or should have been
aware, that sleep was likely to overtake him, or that he actually did fall asleep. If the jury believed the evidence of the ·
plaintiff, as they apparently did, they could reasonably reach
~he conclusion that the defendant had fallen asleep at the time
that the car suddenly increased its speed and ran off the
road. Her description of his relaxed position with his head
bent forward over the steering wheel was that of a person
overcome by drowsiness. It was within the province of the
jury to find that she was correct in her conclusion that he
had fallen asleep, which would account for his attitude, and
for his eomplete failure to exercise any control over the car.
''The evidence as to whether the defendant realized, or
oug·ht to have realized, the likelihood of sleep overtaking him,
is meager, being practically confined to the testimony of the
plaintiff that, when the car swerved sharply as they were
rounding a curve in Union, the defendant had his head down,.
and that, when she spoke to him, he sat up and said he was
all right, and that it was 'quite a few minutes after that'
that they had the accident. Attention is called to the fact
that in Blood v. Adams, S1tpra, in which the facts were somewhat similar, the defendant admitted that he was sleepy
and must have fallen asleep just before the accident. Here
it appears that the defendant was present at the trial but
did not testify. His failure to do so permits an inference that
his evidence 'voulcl not have supported his present claim, ancl
such inference may be. weighed with the entire evidence in
the case. Ezzo v. Gere1niah, 107 Conn. 670, 677, 142 A. 461.
The jury could reasonably have concluded from the plaintiff's
evidence that the defendant's attitude and conduct in Union
was caused by drowsiness which a few minutes later overcame him, and that he should have realized that there was a
likelihood of sleep overtaking him.''
The State of Iowa. has a statute, section 5026-bl, Code 1927,
which pro.vides :
"The owner or operator of a motor vehicle shall not be liable for any damages to any passenger or person riding in
said motor vehicle as a guest or by invitation and not for
hire, unless damage is caused as a result of the driver of said
motor vehicle being under the influence of intoxicating liquor or because of the reckless operation by him of such
1notor vehicle.',.
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In Kaplan v. Kaplan (1931), 213 .Ia. 646, 239 N. W. 682, in
construing this statute the court said :
"As 'neg-ligence' is no longer classified in this state, it
follows that 'reckless operation', as found in said chapter
119, means something other than and beyond 'negligence'

* • *.

''In light of the circumstances under which said chapter
119 was passed, it is apparent, we think, that the Legislature intended the word 'reckless' therein to mean 'proceeding without heed of or concern for consequences'. To be
'reckless', one must be more than 'negligent'."
In this case plaintiff was a guest in her father's car, and
·
the action was against the father.
As to the cause of the accident, the plaintiff testified: ''The
first conversation I had with mv father after the accident on
July 9th was in the hospital. His room was about two doors
from mine, and when I regained consciousness I called to hhn
and asked what had happened. He said he must have fallen
asleep at the wheel·and caused the accident. He said he wa:,
rather tired and had fallen as]eep, and inasmuch as we were
facing the east the sun was in his eyes, and he supposed that
helped make him more drowsy.''
The defendant's wife testified: ''I had a conversation with
-Mr. l{aplan when I arrived at the hospital in Atlantic, Monday, July 9th. I asked him what happened, and he said
he was tired and didn't sleep the night before much and he wa~
sleepy and fell asleep.''
The defendant testified: ''The only thing I can tell is
I remember only one piece of road after we left Atlantic.
There is a high bridge, and I remember crossing that. After
I crossed that, about 2th miles down there I must have
fallen asleep. * • * The only thing I remember is waking up
in the hospital.''
Both the appellant and appellee were severely injured as
a result of the accident.
In conclusion the court says:
''For the father's act in operating the car while asle~p,
he was no more accountable than he would have been had
be been suddenly seized with a fit of epilepsy. The fact that
he was tired and facing the east sun and went to sleep cannot

\·
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and does not raise any negligence there may have been in said
act to the level of recklessness. His unconscious conduct
\Vhile asleep, or semi-conscious conduct while going to sleep,
or the mere fact that he permitted sleep to overcome hin1,
do not evince a heedless disregard of the rights of the daughter.".
AS TO THE CONTRIBUTOR.Y NEGLIGENCE OF THE
PLAINTIFF.
If there is sufficient evidence to support the finding of
gross negligence by the defendant, which -we deny, we assert that there ·was no evidence in the case that the plaintiff himself was exercising any care. The uncontradicted
evidence· is that plaintiff and his companions were asleep,
and that defendant had no notice or knowledge that they
were asleep. If it can be said that the defendant's act in involuntarily falling asleep, without any premonition of any
kind, under the circumstances of this case, constitutes gross
negligence, it would seem to follow that plaintiff's act in falling asleep constitutes contributory negligence. Plaintiff was
19 years of age, a senior in Callands High School. Defendant was 22 years of age.
On the question of plaintiff's contributory negligence the
following ~fassachusetts cases are in point:
In Lambert v. Eastern ll!fa.ssach~tsetts Street Railway, 240
Mass. 495, 500, 134 N. E. 340, 22 A. L. R. 1291, the judge instructed the jury, in effect, that a guest in an automobile
cannot completely surrender himself to the care of the driver
and then successfully contend that he \Vas in the exercise of
proper care; that it was the plaintiff's duty to exercise such
caution as a reasonably prudent person would use. It wa8
there held that this instruction was accurate; that the female
plaintiff could not recover ''if she negligently abandoned the
exercise of her own faculties and trusted entirely to the care.
and caution of her husband, and his negligence caused or con.
t.ributed to the accident.''
In Oppenheim v. Ba1·kin, 262 ~Iass. 281, 159 N. E. 628, the
court says:
''Assuming that t11ere \Vas evidence to support a :finding of
gross negligence by the defendant in driving his automobile
across the highway from the right to the left side (Mawnin,Q v.
SimtJson (Mass.), 159 N. E. 440), there was no evidence that
the plaintiff himself was exercising any care. He was asleep,
and entrusted himself entirely to the care of the defendant,.
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without using any precaution for his own safety. They left
New York ·on May 31, about five o'clock in the afternoon, reaching Springfield about thirty minutes after one o'clock on the
morning of June 1, and leaving Worcester about four o'clock.
During the entire trip the defendant drove the car. A guest
on the rear seat of an automobile cannot be expected to control its operation or interfere with its movement, but he
must exercise some care. If the plaintiff saw that the defendant was asleep, or, if he were awake and the plaintiff
saw him turning away from the line of travel across the high'vay to the left, it could have been found to be the plaintiff's
duty to arouse the defendant or warn him of the approaching danger; or for the plaintiff to take some precaution for
his own safety. This the plaintiff failed to do; he entrusted
himself entirely to the care of the defendant, placing absolute
reliance on the defendant's caution.''
SECOND

ASSIGN~IENT

OF ERROR.

The petitioner assigns as error the giving of plaintiff's
instruction No. 1 over defendant's objection and exception
(:M:S., p. 48), for the reasons .assigned to the learned trial
court, as sho'vu in Certificate of Exception .No. 3 (MS., pp.
51-52).

.

Substantially similar instructions were held inapplicable
and erroneous where the question involved was gross negli~:ence.

:

In Poole v. Kelly, 162 Va. 279, at 293, an instruction for
plaintiff, which read as follows, was challenged:

''The court instructs the jury that any person driving a vehicle on a hig·h,vay shall drive the same at a careful and
prudent speed, not greater nor less than is reasonable and
proper, having due regard to the traffic, surface, and width of
the highway, and of any other conditions then existing; and
any person who shall drive any vehicle upon a highw~y at
such speed as to endanger the life, limb or property of any
person, or when not under complete control, or exceeding a
reasonable speed under the circumstances and traffic conditions obtaining at the time is guilty of reckless driving."
In considering this instruction ·the court said:
''This instruction is taken from Code, section 2145 (3), and
was intended to apply to cases of ordinary negligence. Certainly a failure to have a car under complete control is not
always gross or 'vanton negligence. It follows that this state-
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ment of the law is inapplicable to the facts in judgment. They
·are controlled by the principles enunciated in Boggs v. Plybon, supra; Jones v. Mass·ie, 158 Va. 121, 163 S. E. 63; Yo~tng
v. Dyer; 161 Va. 434, 170 S. E. 737. And it was on these principles that the case was actually tried as is manifest from instructions given.
"It is but an accurate statement of an inapplicable rule of
law. There was no direction to find and there was no question as to grades of negligence. If the defendant was guilty
at all his offense was gross.''
In the case of Morris v. Dame's Ex''r, 161 Va. 545, 171 S.
E. 662, 671, it was said:·

''But 'reckless driving', as used in that act, was not used
with reference to the la'v of torts, and whether an act or omission which is a violation of this statute constitutes recklessness (in the sense of wantonness) within the purview of the
law of torts depends upon the facts and circumstances of the
case, and not upon its classification in this statute under the
class denominated 'reckless driving'."
See also Gale v. Wilber, 163 Va. 211, 219.
THIRD ASSIGNMENT OF ERROR.
The petitioner assigns as error tpe refusal of the trial court
to give defendant's instruction '' b '' as requested. This instruction (MS., p. 53) reads as follows:
. ''The court further instructs the jury that in order for a
defendant to be guilty of gToss negligence in falling asleep
while driving, the evidence must show that there had been some
prior warning of the likelihood of sleep, and that the defendant thereafter continued to drive his automobile in disregard
of the probable consequences. In other words, the court tells
the jury that in order to constitute gross negligence, where an
accident results from a driver's falling asleep, there must be
shown in evidence a~ appreciation of the danger of his falling
asleep, or circumstances which would cause a reasonable and
prudent person to apprecjate it, ·and the evidence must further show that the driver continued to drive thereafter without regard to the probable results."
The reasons assigned to the trial court for the granting
of this instruction (MS., p. 54) are relied upon, and show
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that the failure to grant this instruction constitutes prejudi-'
cial error.
FOURTII ASSIGNMENT OF ERROR.
Petitioner assig'lls as error the action of the trial court in
refusing to give defendant's instruction "d",as follows (MS.,
p. 53):
''The court further instructs the jury that to constitute
gross negligence the evidence must show that the defendant
was guilty of conduct for which he is subject to censure, or
blame, and that they should not return a verdict for plaintiff unless they believe plaintiff has proved by a greater
weight of the evidence that defendant was guilty of gross
negligence as herein defined.''
In addition to the reasons assigned to the trial court (MS.,
p. 55) petitioner submits that the element of culpability is

necessary to establish gross negligence. It is the controlling
element whi~h distinguishes gross negligence from ordinary
negligence.
The Latin noun "culpa" means negligence or· fault, as
distinguishable from "dolas", which .implies intent, "culpa''
being imputable to heedlessness, rashness, etc. The Englisll
-adjective "culpable" is synonymous 'vith the French wor:d
~ 'coupablP. '' and is derived from the Latin word '' c~dpabalis' ".
As defined in the English dictionary the word ''culpable''
means an act or omission ''deserving censure or moral
blame".
If, in falling asleep, defendant, under the attending facts
and circumstances, is not subject to censure or blame, then
bis conduct does not constitute gross and culpable negligence.
The defendant was entitled to have the jury understand the
elements which constitute gross and ·culpable negligence.
FIFTH ASSIGNMENT Q,F ERROR.
Petitioner assigns as error the action of the trial court in
granting on its own motion instruction D(l) in lieu of d&fendant 's instruction '' D" above. The court's _instruction
as granted reads as follows (:M:S., p. 56):
''The court further instructs the jury that to constitute
gross negligence the evidence must show a heedless and palpable violation of legal duty, respecting the rights of the plain-
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tiff. Aud they should not return a verdict for the plaintiff
unless they .believe that the plaintiff has proven by a greater
'veig·ht of the evidence that defendant was guilty of gross
negligenee as herein defined.''

Standing alone this instruction is not objectionable, but
given ns a. substitute for the defendant's instruction '' d'' as
offered, and read in connection with plaintiff's instruction No.
1, which tells the jury that ''it is the duty of every person driving a vehicle upon and along a public highway, to drive the
saine at a careful rate of speed, not greater nor less than
is reasonable and proper, having due regard to the traffic,
surface and width of the highway, and of other conditions
the.n existing, and in a manner such as not to endanger, or
be likely to endanger the life, limb or property of any person", instruction D(l) as given 'vas objectionable and did not
~~ure the prejudicial error committed in refusing defendant's
instruction '' d" as offered.
CONCLUSION.
Wherefore, your petitioner prays that a writ of error may
be granted to the judgment aforesaid, and a supersedeas
thereto awarded; that the judgment may be reversed, the verdict of the jury set aside, and final judgment entered for
your petitioner.
Your petitioner adopts this petition as his brief, and avers
that on the 29th day of August, 1936, a copy of this petition
was delivered to Coleman B. Yeatts, Attorney of record for
the plaintiff.
Your petitioner requests that he may be permitted to supplement this written petition by an oral statement of the reasons for reviewing the judgment complained of.
And your petitioner will ever pray, etc.

By

S. W. LEE,
HARRIS, HARVEY & BROWN, Counsel.

State of Virginia,
City of Danville, to-wit:
I, E. Walton Brown, an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion there is error in the judgment complained of in the
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foregoing petition, for which same should be reviewed and re·
versed.
E. WALTON BROWN.
Received Aug. 31, 1936.
M. B. WATTS, Clerk.
Sept. 14, 1936. Writ of error and s1tpersedeas awarded by
the Court. Bond $1,500.
M. B. W.
Reed. Sept. 17, 1936.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Judge of the Circuit Court of the County
of Pittsylvania, at the courthouse thereof, on Wednesday,
the lOth day of June. 193fi.
Be It R.emembered that heretofore, to-wit, in the clerk's oflice of said court on the 30th day of May, 1936, came Julius
l\Ioore, an infant, who sues by his father, Lee A. Moore, as
next friend, and filed his notice of motion against S. W. Lee,
which notice, with the return thereon, is in these words:

"NOTICE OF MOTION."
"To S. W. Lee:
"PLEASE TAKE NOTICE, that on Saturday, the 30th
day of May, 1936, at 9:30 o'clock A.M. or as soon thereafter
aR counsel may be heard the undersigned will move the Circuit Court of Pittsylvania County at the courthouse thereof
for a judgmep.t against you for the sum of ten thousand dollars ($10,000) with interest on the same from the 13th day of
December, 1935, until paid and the cost of these proceedings
together with an award of execution upon said judgment.
'' 'rhe following· statement of facts constitute the basis of
this action:
"At about 8 :00 o'clock P. M. yo)l were operating a certain
1936 Plymouth coach automobile and you were the owner
of said automobile and you were at that time transporting
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Friel Cooper, Junior Gatewood, Charlie Reynolds, and myself, and that you so carelessly and improperly drove and
directed your said automobile that by and through your said
careless and improper conduct at a point about two miles
southwest of Glade Hill on route No. 648 leading to Callands,
and just before rounding a curve bending to your left, because
of your gross culpable and wanton carelessness in the operation of your said automobile by falling asleep and allowing
your said car to leave the above mentioned highway striking
a tree causing the injuries to me herein complained
page 2 ~ of through no fault of my own as I was at that time
a passenger on your car, sitting on the front seat
beside you. That the said automobile was by you driven along
the said highway at.a hig·h rate of speed and you were gro~sly
negligent in allowing. yourself to fall asleep, causing the car
to leave the said highway and causing me the damages here1n
complained of, to-wit:
''I was at the time of the accident rendered unconscious,
being taken to Memorial Hospital in· Danville where I remained for (13) thirteen days and for several days was between life and death. The rig·ht side of my head just behind my ear was badly cut, to such an extent that it was
necessary to take nine stitches to sew up the wound; from
which cut on my head I have continued to suffer from the
date of the accident and here allege permanent injuries as a
direct and proximate result of your careless and improper
conduct. My right ear was torn in two places to such an extent that it was necessary to sew my ear tog·ether. It is necessary to have an additional operation on my head, and it is
not here admitted that this action will prevent a total disfigurement of the right side of my face and neck. My jawbone
was fractured and I now have continual pains daily in my
head, all of which injuries are here alleged to be permanent
and is a proximate result of your oarless and improper operation of your said automobile.
· ''·You were specifically negligent in the following particulars:
(a) That you were negligent in allowing yourself to fall
asleep or for other reasons allowing your car.to leave the said
highway at such a high rate of speed and that by reason of
these negligent acts of yourself the h~reinbefore mentioned
injuries have resulted.
(b) .That you failed to keep a proper lookout and that by
reason of your said failure to keep a proper lookout and by
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your careless and reckless management of your said automobile the plaintiff has sustained his injuries.
(c) That you failed to use ordinary care, that is,
page 3 } such care as an ordinary careful and prudent man
would have used under similar circumstances on the
occasion in question; and you failed to keep the automobile
you were driving under reasonable control by the use of steering lever, brakes and current controll with which the same
was equipped; and you further failed to observe and obey the
p~ovisions of such traffic laws as 'vere then in force in the
State of Virginia and you particularly violated Section
2145(3) and 2145(4) of the 1930 Code of Virginia in that
you drove your said automobile in a careless, reckless manner or at a speed, or in a manner so as to endanger, or be
likely to endanger life, limb, or property.
(d) ·That the aforesaid occurance and injuries to the
plaintiff were caused in no way by any negligence on the part
of the plaintiff, but solely by reason of the negligence, carelessness and recklessness of the defendant in operating· your
car in a dangerous, rapid, reckless, and unlawful manner.
''That for the wrong-ful and neg·ligent acts aforesaid of you
for carelessly, negligently, recklessly, and wrongfully
injuring the plaintiff aforesaid and without any negligence
and default on his part, judgment and execution against you
for the sum of ten thousand dollars will be asked for as aforesaid.
''Given under my hand this the 14th day o:f May, 1936.

~nd

Respectfully,
JULIUS MOORE.
"Julius Moore, an infant, by and through his father and
next best friend, Lee A·. Moore.
By Counsel.
COLEMAN B. YEATTS, Counsel.''
(RETURN)
''Executed on the 15 day of May, 1936, by delivering a true
eopy of the within notice, to S. W. Lee, in person, within my
County..
E. A. EDWARDS,
Deputy for A. H. Overbey,
Sheriff of Pittsylvania County, Va."
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And at another day, to-wit, at a Circuit Court continued and held for said county at the courthouse
thereof on Tuesday, June 2, 1936, the defendant filed the following· plea of g-eneral issue, to-wit:
''The said defendant by his attorney comes and says that
he is not guilty of the trespass laid against him in the notice
of motion aforesaid, and of this he puts himself upon the
country.''
And at said time the defendant filed his grounds of defense to plaintiff's notice of motion, as follows:

''GROUNDS OF DEFENSE.''
''The defendant, S. W. Lee, gives notice that he will rely
upon the following defenses to the action instituted against
him by Julius Moore, an infant who sues by his next friend,
and as his grounds of defense to said action states the following:
1. That this defendant files a plea of the general issue, and
will rely upon all defenses provable thereunder.
2. This defendant denies each and every act of negligence
alleged in the notice of motion, and particularly denies that
he was guilty of any gross, culpable or 'vanton carelessness
in the operation of his automobile.
3. Defendant further denies that plaintiff was injured in
the manner and to the extent claimed.

HARRIS, liARVEY & BROWN, :0· d.'' ·
And at another day, to-wit, at a Circuit Court continued
and held for said county at the courthouse thereof on Wednesday, the lOth day of June, 1936.
page 5 }

''This day came the plaintiff by his attorney and
the defendant by his attorney, and the defendant
pleaded not guilty to the trespass in the notice filed, and
tl1ereupon came a jury, to-wit: Irvin Simpson, T. C. Crews,
M. C. Barker, B. H. Payne, H. A. Meadows, 0. S. B. Yeatts
and IJee R. Bennett, who being formed according to law and
sworn to try the issue joined, and having fully heard the
evidence, instructions of Court and argument of counsel, upon
their oath do say. ''We the jury find for the plaintiff and as:;ess his damage $1,000.00' '. Whereupon the defendant by
counsel moved the Court to set aside the verdict of the jury
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and enter judgment fo1· the defendant, because contrary to
the law and evidence, and the admission of improper evidence on behalf of the plaintiff over the objection of the defendant, and the refusal to admit proper evidence offered by
the defendant, and giving improper instructions offered by
the plaintiff over the objection of the defendant, and refusal
of proper instructions offered by the defendant, and the refusal of the Court to strike out the evidence of the plaintiff
on the motion of the defendant, which motion the Court overruled, to which the defendant excepted.
''Therefore it is considered by the Court that the plaintiff
recover of the defendant the sum of $1,000.00 and his costs
in this behalf expended. And the defendant by counsel indicating his desire to apply to the Supreme Court of Appeals
for a writ of error to said judgment, it is ordered that the
judgment be suspended for the term of ninety days from this
date, upon the defendant or someone for him entering into
a suspension bond within fifteen days from this date before
the Clerk of this Court in the sum of $1,500.00, with security approved by him, and conditioned according to law.''
page 6

~

The following certificates of exception were filed
with me on the 16" day of July, 1936.
J. T. CLEMENT, Judge.
CERTIFICATE OF EXC:lliP'l'ION NO. I.

The following is hereby identified by the court as all of
the evidence introduced on the trial of this case, both for
the plaintiff and defendant as hereinafter denoted:
page 7 }- In the Circuit Court of Pittsylvania County,
Virginia:
Julius Moore by etc.

v.
S. W. Lee.
EVIDENCE.
Taken before Hon. J. T. Clement, Judge, June 10, 1936.
Appearances : Coleman B. Yeatts, Counsel for plaintiff;
E. Walton Brown of Harris, Harvey & Brown, Counsel for
defendant.
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STIPULATION.

It is stipulated that the distance from Callands to Blacksburg, Virginia,. is between 100 and 105 miles.
The witness,
CHARLIE REYNOLDS,

being duly sworn, testified as follows: ·
DIRECT EX.AMINA.TION.
Mr. Yeatts:
Q. Where do you live!
A. Callands. ·
Q. Do you go to school f
A. Yes, sir.
Q. Where do yon. go to school T
A. Callands.
. Q. Did you go to Callands school during the past school
session there 7
A. Yes, sir.
Q. Did you play basket ballY
A. Yes, sir.
Q. Charlie, were you on the car being driven by
page 8 ~ Mr. Lee on the night of December 13, 1935, at the
time when he had a wreck?
A. Yes, sir.
Q. What time did yon all leave Callands that morning, tho
morning of the 13th day of December?
A. I guess it was around 8 o'clock.
Q. Where did you go from thereY
A. Blacksburg.
Q. How did ·you go f
A. On Mr. Lee's automobile and Coleman Arnn's.
Q. Who was in Mr. Lee's automobile?
A. Junior Gatewood, •Freil Cooper, Julius Moore and myself.
Q. Which road did you take when you left Callands to go
to Blacksburg?
A. We took the left this side of Callands and went thrn by
Rocky Mount and Sago.
Q. Did you go by Glade HillY
A. Yes, sir. .
Q. Did you go on the same road you were on at the time you
had the wreck Y
A. Yes, sir.
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Q. Now, what time did you get to Blacksburg?
A. I think it was around 10 o'clock.
Q. What did you do then?
A. We ate lunch and then went over to the school.
Q. Went over to the school Y
A. Yes, sir.
Q. What did you do over there!
A. We stayed around there until, I don't know what time it
was, until we played the g·ame ; we just hung around the school

th~re.

Q. What did you s~y you did when you went over
page 9 } to the ·school!
A. We just hung around the school, we didn't
do anything until time for the game to come off, and we played
the game, and didn't do anything.
Q. How many games did you play1
A. We didn't play but one.
Q. What time did you leave Blacksburg for Callands 7
A. I guess it was about 6 o'clock.
Q. What did you do between the time you played ball and
the time you left to go to Callands Y
A. We rode around over the campus there at the school
ground, and then we went to the show, all of us but Mr. Lee,
he didn't go to the sho'v; I don't know what he did.
Q. What time did you say you started back?
· A. About 6 o'clock.
. Q. What was the condition of the weather at tha·t- time!
.A. I think it was misting rain, and it was foggy.
Q. Did you stop on your way back?
A. We stopped at Salem and ate supper and got gas.
Q. How long did you stop there, at Salem T
A. I guess we stopped around 30 minutes.
Q. What time was that Y
A. I wouldn't say, I don't know.
Q. Did you stop anywhere else?
A. No, sir.
Q. Well, now, explain to the jury there the road you trav~led over; what road did you take on your way to Callands 7
A. We took the right-hand turn at Glade ffill and came thru
to Sago, and there was a hard surface road, had been a right
good ro·ad, kinda crooked in places.
Q. You then came by Ro-anoke, Rocky Mount and
page 10 } took the left at Rocky Mount~
A. Yes, and took the right at Glade Hill.
Q. Yon took the left at Rocky Mount until you got to Glade
Hill, and then took the right 7
A. Yes, sir.
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Q. What time did the accident happen?
A. I am not sure, but I think it was around 9 :30 or 10

o'clock.
Q. What were you doing in the carY were you asleep~
A. 1 was asleep, yes, sir.
Q. "\Vas anybody else asleep Y
A. They all said they were asleep.
Q. "\Vere you riding in the back or front seat?
A. I was riding· in the back seat.
Q. No,v, did you have the g·lasses on the side of the car
there rolled up at that time, in the back?
A. Yes, sir.
Q. Were the glasses in front down at that time?
A. I don't know.
Q. How fast were you going Y
A. I don't know that either.
Q. On the way up there and back Y
Judge Brown. What do you mean?
Mr. Yeatts: How fast was the car traveling?
Judge Brown: On the way up there and back?
Mr. Yeatts: Yes, sir.
A. I wouldn't say, I don't know just how fast he was going; of course he went different rates of speed.
Q. How long had you all been asleep before the wreck happened? ·
A. I went to sleep somewhere between Glade Hill
page 11} and where the wreck happened. I remember coming thru Glade Hill.
Q. Do you lmow whether any of the others were asleep before you went to sleep or not?
A. I don't know.
Q. Were you injured in the wreck Y
A. Some, yes, sir.
Q. You were not unconscious after the wreck?
A.. No, sir.
Q. Explain to the court and the jury, from the position of
the car there immediately after the wreck. with reference to
damages and the position of the car with reference to the road.
A. Well, the way it looked to me the next morning; I went
out there and looked at the track, and it seems that it had
started around the curve and then went right off on the righthand side of the outside of the car, just about a foot drop
off on the outside of the curve, and then it went straight to
the bank and into the bank, and sideswiped the tree, and then
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dropped back over on the left side of the road; tore up the
rig·ht-hand side of the automobile right much.
·
Q. What was the condition of Julius Moore there that
nighti
A. He was hurt, his head was hurt, I am not sure, but I
think his ear was. bleeding, bleeding out of his ear, and I don't
know whether he was unconscious or not. He talked.
Q. What did you do with him f
A. He (Mr. Lee) took him to the doctor.
Q. Where?
A. Rocky Mount.
Q. And then where!
A. Mr. I.Jee took him to Danville to the hospital.
page 12

r

CROSS EXAMINATION.

Judge Brown:
Q. How old are you?
A. Nineteen.
Q. How many of the other boys played basket ballY What
do you play, basket ballY
A. Yes, sir.
Q. Were the other boys in the car on your team, did they
play basket ball too Y
·
A. Yes, sir.
Q. About the time you got to Blacksburg; do you know
about what time it was yourself; do you have any recollection
of the time 1 ·
A. When we got to Blacksburg?
Q. Yes .
.A. I don't know for sure, I think it was around 10 o'clock.
Q. How long were you there before you ate lunch Y
~- We ate lunch directly we got there.
Q. And then what time was the basket ball game scbeduled
for?
·
A. I don't remember.
Q. How long after lunch did you play basket ball t
A. How long after lunch Y
Q. How long after lunch before the game started Y
A. I donJt know that either.
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The witness,

E. B. FITZGERALD,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Mr. Yeatts:
Q. This is Mr. E. B. Fitzg·eraldf
A. Yes, sir.
Q. County Surveyor Y
A. Yes, sir.
Q. Please state to the court and jury your qualifications
as a surveyor.
J'ndge Brown: That is waived.
Q: Mr. Fitzgerald, did you draw a map of a road up here
between Glade Hill aild Callands as pointed out to you as
being the spot where a 'vreck happened with a car being
.driven by Mr; S. W. Lee Y
·
A. Yes, sir.
Q. Please take this map and explain it to the jury as to
the scale it is drawn on as well as the curve and the steepness
of the curve there, ·the side roads etc. Explain the whole
map to the jury.
A. This is the road leading towards Glade Hill, and this
is towards Callands. · This is a side road here and here. This
outer line shows the outer edge of the road; the dotted line
in the middle shows the edge of the hard surface. It is a
narrow road, and the hard surface is 14lj2 to 15 feet wide;
narrow shoulders too, 11;2 to 3 feet wide. This is towards
Glade Hill and Rocky Mount. This is towards Callands.
Q. You say these are side roads leading into the main road~~
·A. -Yes, sir, they are red roads.
Q. What is this place in here 'I
.
A. That is just a little strip of land a little bit lower than
the road here.
Q. How much lowerY Please explain to the jury what this
triangular shaped portion is between the two red roads and
the main road.
A. There is just a little strip of land between
page 14 ~ the three roads coming together, which is slightly
lower than the main road.
Judge Clement: You mean the triangle is slightly lower
than the main road Y
Witness: Yes, sir.
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1\fr. Yeatts, resuming:
Q. What is the eondition of the roads there with reference
to the eurve? Is the road eurvy there or not Y
A. It is curved just like it is shown on the map.
Q. Did you state to the jury the scale on which this map is
drawn?
A. 1 inch equal to 20 feet.
Q. vVhat is this place right here in the corner of the triangle, between the roads?
A. That is a place that two gentlemen pointed out to me
as where the car left the road. It was pointed out by Mr.
C. E. Hodges and John Thomas.
Q. Please state what this point over here indicates.
A. It is an oak tree about 8 inches in diameter.
Q. Now, please state the distanee between the point as
pointed out to you where the car left the highway and the oak
tree.
·
A. About 125 or 130 feet. That is an approximation. It is
drawn to scale, but I don't have my scale along.
Q. Please state 'vhat this little line here in the center of
the triangle indicates.
A. It represents a plank just laying on the ground there.
Q. Is there a bank here or not, Mr. Fitzgerald Y
A. This mark here is the end of a fill and the beginning of
a bank. That is a gradual slope from the outside of the road
up to this point, and that is about a 2y2 foot bank as shown
at this point.

page 15}

CROSS EX.Al\fiNATION.

Judge Brown!
Q. Is this map from actual survey?
A. Yes, sir.
Q. When did you make the survey, is the date shown on
the map?
A. Is the date shown there?
Q. No, it is not. When was it-about!
A. About 10 days ago.
Q. How much do you estimate the distance to be from the
point that was pointed out to you as the place the car left
the hard surface, and the oak tree 7
A. I just estimated it there awhile ago as 125 or 130 feet.
I haven't got my scale.
Q. You haven't got your scale?
A. No, sir.
Q. It appears from the map that the oak tree is on the
southwest side of the line of an interseeting road. How far
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is it from that road, or from the shoulder of the main hard
surface road, approximately.
A. About 8 or 10 feet.
Q. What is the topography of the .land at the intersection
of this road marked "red road", with the main highway, as
this car was approaching towards the oak¥ Is it upgrade or
downgrade, or approximately level, or howY
A.. The main road?
Q. This space right in here, the shoulder of that road there,
rig·ht at this point.
A. I should say slightly downgrade.
Q. Wnat is the percentage downgrade f
A. I didn't figure that.
Q. About what curve is this Y what degree is the left-hand
curvet
A. I didn't get that. It is drawn just to scale.
Q. Of course there were no marks on the road that day?
A. Not that I could identify.
page 16

~

The witness,

FREIL COOPER,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Mr. Yeatts:
Q. Where do yon live!
A.. Down in North Carolina now.
Q. Where did you live up until recently?
A. Up the other side of Callands about five miles.
Q. D~d you go on a trip with Mr. S. W. Lee and the basket
ball team to ·Blacksburg sometime ago, to play basket ball f
A. Yes, sir.
Q. What time did you leave Callands that morning?
A. About 8 o'clock.
·
Q. How did you goY
A. With Mr. Lee.
Q. Was Mr. Lee driving the carY
A. Yes, sir.
Q. Who was in the car with him T
A. Julius Moore, Charlie Reynolds and Junior Gatewood
and myself.
Q. Did you go by Glade HillY
.r\.. Y Ps, sir.
Q. What time did you get to BlacksburgY
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A. I guess it was around 10 o'clock.
Q. What did you do after you got there Y
_
A. We went and played a game of basket ball in about an
hour.
Q. And what did you do then f
A. We rode around and stayed down town, went to the
movies just about 4 :30 I guess, somewhere like that, and came
out about 5 :30 or 6.
Q. What time did you leave for Callands?
A. Something after 6 I guess.
page 17 ~ Q. Did you come by Roanoke, Salem, Rocky
Mount and Glade Hill?
A. Yes, sir.
Q. Did you stop on the way?
A. No, sir.
Q. Did you stop at Salem Y
A. I don't remember, I think we did.
Q. Did you stop there to get some supper and some gas T
A. That's right, we did.
Q. Now, what time was that, do you remember?
A. I don't remember.
Q. What was the condition of the weather?
A. It was foggy and cloudy and rainy and cold.
Q. Were you injured at the time 'of the accident?
A. Yes, sir, my face was cut and my leg was hurt and some
teeth were loosened.
· Q. What were you all doing in the car there just before the
accident happened?
A. I had slipped down in the seat and was kinda laying
down, and I had gone to sleep.
Q. Were you in the front seat or the rear seat Y
A. I was in the back seat, in the middle.
Q. Who was in the front seat Y
A. Julius Moore and Mr. Lee.
Q. You say you were asleep?
A. Yes, sir.
Q. Had anybody else gone to sleep before you did Y
A. I don't remember, I don't know when they went to sleep.
I went to sleep a little after we left Glade Hill. I think some
of the others were asleep when we passed Glade Hill.
Q. Do you know anything about the speed of the
page 18 ~ car?
A. No, I don't.
Q. Were you knocked unconscious at the time of the accident?
A. I wasn't knocked out cold, nothing like that, I was dizzy
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for awhile. I didn't know what had happened for a little
bit .until after we had gotten out of the car.
Q. Was there any statement made there immediately after
the accident by Mr. Lee, indicating the cause of the wreck?
A. I heard him tell Mr. Thomas, he said-he must have gone
to sleep.
cq
Judge Clement: Him tell who Y
Witness: Mr. Thomas.

#

Mr. Yeatts, resuming:
Q. What did you all do after that f
A. We walked on up to Mr. Thomas's house, that was just
a little way from there, and he carried us to Rocky Mount to
a doctor, and he carried some of us with him home and w~
spent the night there, and 1\{r. Lee carried Julius to the hospital.
Q. Did you examine the scene of the accident that night f
A. Not that night, the next morning.
Q. Could you tell where the car left the highway?
A. I would say it was about 50 feet I guess from where he
hit the bank, on the curve; it hit a bank and went up the
bank, and hit the tree, and turned over in the road on the
left side.
Q. Do you remember these two side roads here Y
A. Yes, sir.
·
Q. You remember those roadsf
A. Yes, sir.
Q. Do you remember that the car left the highway about at
the intersection of these two roads?
page 19 ~ A. I thought it was along out here somewhere.
It came along here, and the tree is probably here,
and it hit the tree and turned back in the road.
Q. You were there the next morning T
A. Yes, sir.
Q. Was Mr. Thomas and Mr. Hodg·es there the next morningT
A. :M:,r. Thomas was, I don't know Mr. Hodges.
Q. How high a bank is it here beside this tree T
A. Probably 31;2 or 4 feet.
Q. What did you do with the car the next morning?
A. The wrecking truck dragged it back to Rocky Mount.
Q. What did you do with it then?
A. Put it in one of the garages.
Q. Did Mr. Lee,have it fixed upT
A. No, sir, he bought a new one.
Q. Bought a ne~ carY
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A. Yes, sir.

Q. How was Julius Moore injured there that nightY
A. He was unconscious, and we started to Rocky Mount to
a doctor, and the right side of his head was bleeding and his
shoulder was hurting. He said he didn't know anything, but
he told me not to hurt his shoulder.
CROSS EXAMINATION.

Judge Brown:
Q. What time do you think that you all left Callands that
morning to go to Blacksburg!
A. About 8 o'clock.
Q. Have you any way of determining what time it was, or
is that a mere guess f
A. It is a guess.
Q. Have you any way of saying what time you got to
Blacksburg Y
A. ·No, it is guesswork there.
page 20 ~ Q. Do you remember how long you had been at
Blacksburg before you had lunch Y
A. No, I don't.
Q. Do you recall what time the basket ball game was7
A. I think that :was after lunch.
Q. You had lunch pretty soon after you got to Bla~ksburg f
A. It wasn't long.
Q. At the time you left Blacksburg to come home, do you
recall about what time that was, or was that a g11essY
.A. Didn't any of us have a watch and we just guessed
what time we left. It was a little after dark.
Q. And yon drove on to Salem and stopped and had supper,
and then you came on, and after you left Glade Hill-do you
remember passing Glade HillY
A. Yes, sir.
Q. You must have gone to sleep before the accident happened.
A. Yes, sir.
Q. I believe on the way back the next morning, during the
-course of the next day Mr. Lee was with you all when you
stopped at the scene of the accident?
A. Yes, sir..
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The witness,
JUNIOR GATEWOOD,
being first duly s'vorn, testified as follows:DIRECT EXAMINATION.

1\Jir. ·Yeatts:
Q. This is Junior .Gatewood1
A. Yes, sir.
Q. Where do you live?
A. Callands.
Q. What is your father's name?
page 21 ~ A. L. B. Gatewood.
Q. Do you go to school at Callands Y
A. Yes, sir.
Q. Were you on the car with Mr. Lee and Freil Cooper and
Charlie Reynolds the night this accident happened Y
A. Yes, sir.
·
Q. What time did you all leave Callands that morning?
A. Around 8 o'clock.
Q. Now, how did you go; that is, what direction did you go
in, did you go by Glade Hill?
'
A. Yes, sir.
Q. What time did you get to Blacksburg Y
A. About 1.0:30.
Q. What did you do there¥
A. Well, when we got to Blacksburg we ate lunch.
Q. Then what?
A. Then we went from there to the place down there where
we played basket ball.
Q. I doubt whether these gentlemen can hear you.
A. After we got lunch we went down to the buildine: where
we played basket ball.
Q. Did you play basket ballY
A. Yes, sir.
Q. Then what did you do?
A. We played basket ball. about 11 :30 or 12 o'clock, and we
:finished the game, and we came out about 1 and went to the
show.
Q. Who went to the showY
.
A. Me and Charlie Reynolds and Freil Cooper
page 22 ~ and Julius.
Q. Was Mr. Lee with you?
A. No, sir.
Q. What time did you leave Blacksburg to go to Callands?
A. 5 :30 I guess, I don't know.
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Q. Did you go by Salem, Roanpke, Rocky Mount and Glade
HillY
A. Yes, sir.
Q. Did you stop on the way¥
A. Coming back?
Q. Yes.
A. Yes, sir.
Q. Where?
A. Salem.
Q. What forY
A. To get supper.
Q. What was the condition of the weather¥
A. It was raining, rainy .and foggy~
Q. Was the windshield wiper on the windshield working?
A. Yes, sir.
Q. What were you all doing in the car there Y Were you
asleep or not Y
A. When the wreck happened?
Q. Yes.
A. I was asleep, I don't know about the wreck, they said
they were asleep.
Q. vVhere did you g·o to sleep?
A. After we left Glade Hill.
Q. Were you injured?
A. Had a few cuts and bruises about my face and head.
Q. What point on the highway there did you all leave the
highway?
A. You mean before we wrecked Y
page 23 ~ Q. Yes.
A. Sorta on the curve.
Q. Was it just as you started around the curve or not Y
A. Yes.
Judge Clement: You are asking this witness did he know,
and he was asleep and couldn't possibly know except from
-indications on the road.
1Yfr. Yeatts:
Q. What happened to the car after it left the highway?
A. It ran up this bank and hit this tree and turned back
over on its side.
Q. Was the car damaged Y
A. On one side.
Q. What was the condition of Julius Moore there immediately after the wreck Y
A. Well, he was knocked unconscious, and when they got to
Rocky Mount with him he didn't know anything at all. He was
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bleeding from his ear, and his ear was cut, and his head was
cut all back here behind his ear, and the blood was pouring
from his ear.
Q. The blood was pouring from his ear f
A. Yes, after the wreck.
Q. What happened to Julius then Y
A. The doctors at Rocky 1\fount gave him morphine, something to keep him quiet and relieve him, and Mr. Lee carried
him from Rocky Mount to the Danville hospital.
Q. Gave him some morphine to keep him quiet and Mr. Lee
took him from there to Danville to the hospital Y
A. Yes, sir.
page ·24 ~
CROSS EXAMINATION.
Judge Brown:
Q. Your recollection is the basket ball game started when f
A. About 11 :30 or 12.
Q. 11 :30 or 12 in the morningf
A. Yes.
Q. And after you played basket ball you all went to the
picture show?
A. Yes, sir.
Q. And then after the picture show was over you got in the
car and started on back. Do you actually know when you left
home that morning to go ov:er there, or was that merely a
guess!
A. It was around 8 o'clock, 8 I think.
Q. What makes you think it was 8'
A. Well, it was 7 :30 when I got to Callands that morning to
leave; they said they were going to leave at 7 :30 to go to
Blacksburg, and I waited half an hour.
Q. What time do you think you got to Blacksburg¥
A. About 10 :30.
Q. How long were you there before you had lunch?
A. As soon as we got there.
.
Q. You waited around how long before you played basket
ball f ·
A. Well, we ate lunch and then went on down there.
Q. And got dressed and got into the game 7
A. Yes, sir, put on our suits.
RE-DIRECT EXAMINATION.
Mr. Yeatts:
Q. What kind of arrangements did you have there with
reference to taking care of the expense of this trip?
A. You mean how was the expense going to be paid Y
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• Judge Clement to Mr. Yeatts: Do you think that makes
any difference Y
page 25 } Mr. Yeatts: I think it is very material if we are
going to proceed on the passenger theory.
Judge Clement: You will have to introduce more than you
have to get into the passenger theory.
Mr. Yeatts:
Q. Go ahead and answer the question.
A. By the school.
Q. Who paid it Y
A. Who paid the expenses Y
Q. Yes.
A. They made that money there at school, I think, and Mr.
Williams gave ~Ir. Lee the money that morning when we left,
to pay our expenses.
Q. Did you all pay any of your expenses on the way, for
meals, the gas bill or anything Y
A. No, sir.

RE-CROSS EXAMINATION.
Judge Brown:
Q. What you mean to tell the jury is that the principal of
the school gave Mr. Lee the money to pay your expenses
while you were over there?
A. Yes, sir.

RE-RE-DIRECT EXAMINATION.
Mr. Yeatts:
Q. And to pay the gas and oilY
A. Ye~, sir.

RE-RE-CROSS EXAMINATION.
Judge Brown:
Q.. How do you know that the school paid the gas and oilY
A. SirY
Q. Did you have anything to do with the arrangements?
A. No, sir, it was a free trip up there.
·
Q. A free trip as far as you were concerned Y
A. Yes, sir.
page 26 } Q. It was free as to the other boys in the car?
A. Yes, sir.
Q. Yon all rode free and ate free!
A. Yes, sir.
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,
Mr. Yeatts:
Q. On the way up there, while you were there, and coming
back, who had charge of you?
A. Mr. Lee had charg·e of us, the boys he carried on the car
while we were going up there, and he had charge of all of
us after we got there.
Q. In other words, he was your teacher, your coach Y
A. Yes, sir.
Q. Now, while you were on this trip if you all wanted to go
some place would you report to l\ir. Lee before you would
leave and after you got backY
A. Yes, sir.
The witness,

J. L. THOMAS,
being first d:nly sworn, testified as follows :
DIRECT EXAMINATION.

,.

Mr. Yeatts:
Q. Please state your name.
A. J. L. Thomas.
Q. Where do you live Y
A. Below Glade Hill, two miles from Glade Hili.
Q. Did an accident happen in front of your house on the
night of ·December 13, 1935 Y
A. Not exactly in front of the house.
Q. How far was it from the house?
A. It is about, I expect it is about 50 yards or a little more.
Q. Fifty yards from your house Y
A. Yes, sir.
page 27 } Q. ·When did you first have knowledge of this
wreck?
A. Someone called me out of bed that night.
Q. What time?
A. I couldn't say for sure what time it was, but I imagine
it was between 10 and 11 o'clock, somewhere along there.
Q. What did you do then Y
·
A. 1 dressed and came downstairs, arid these boys werethere, and wanted me to carry them to the doctor and I carried them to the doctor.
Q. Did you go down to the scene of the wreck at that time·?'
. A. 'No, sir, I did not.
Q. What boys did you take to the doctor?
A. I carried five boys and Mr. Lee to the doctor.

I
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Q. Do you remember the condition of the Moore boy at that

timeY

.A. The Moore boy was hurt rather bad and Moore wasn't
saying anything much, and after we got to Rocky Mount he
was unconscious. It was dark, and of course I didn't see
any of the boys right then, I didn't see any of them until we
got to Rocky Mount, got the boys up there.
Q. Did you examine the scene of the wreck there either that
night or the next morning?
.A. We came back to the wreck that night.
Q. Came back that night?
.A. We came back that night, and the boys cut the lights out
on the car, and the next morning we went over and examined
the wreck.
Q. Would you please point out on this map the point the
car left the highway, from your examination of the scene
there? This is Callands and this is Glade Hill (indicating on
map) .
.A. The car was coming this way, somewhere along on the
-edge of the road here, it commenced coming off, along there
somewhere, and by the time it got along out here,
page 28 ~ before it crossed this other road the car had got
plumb off the side of the road, and it hit a tree.
Q. How far is that tree from the hig·hway?
.A. I couldn't say exactly, but it stands back up on the
bank.
Q. Is it up on the bank Y
A. Yes, sir, the· tree is up on the bank, some 10 feet.
Q. From the edge of the hard surface Y
A. From the edge of the hard surface-something like that.
Q. And how far is it from the bank?
A. It is standing ri~ht on the bank.
Q. On the edge of tne bank'
A. Yes, sir, right up on the bank.
Q. Now, ~Ir. Thomas, there is an indication there of a plank
there. Will you please state to the court and .to the jury
whether or not that plank, or other planks were there the night
of this wreck?
.A. Yes, sir, there were some more planks. The car ran
over the edge of the plank.
Q. Ho'v much plank was there?
A. lt wasn't much, just a few scrap pieces. It belonged to
Mr. Andees of Martinsville.
·
· Q. Now, how far, approximately, is it from the point the
car left the highway, and the tree?
A. I don't know, 150 feet I reckon, something like about
150 feet.
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Q. Was the .car very badly damaged Y
A. One side of it practically torn up, one side of the car
was, the body was all mashed in, the frame bent and the
glasses
broken. Of course one side of the car wasn't
damaged. One side was damaged very ·badly.
Q. How was the car taken away from there Y
page 29 ~ A. Carried away with a wrecking truck.
Q. Where was it taken Y
A. Carried to Central Garage, Rocky Mount.
Q. Was any statement made to you there by Mr. Lee as
to the cause of this wreck¥
A. Yes, Mr. Lee said he must have went to sleep. Said he
remembered, or about the time he came along the road, just
about time he got to ~he curve, said he .didn't remember the
curve. All of them said they must have gone to sleep. All
of the boys said they were asleep, and Mr. Lee said he must
have been asleep.

all

CROSS EXAMINATION.
Judge Brown:
Q. Did you get the car up that nightY
A. No, sir.
Q. As I understand, 'vhen the car hit the bank and the tree
it turned to the left, over on the left side; did the car turn over
on its .left side 7
A. Turned to its right side.
Q. Well, anyhow, what I am trying to get at is: Did it turn
back in the road Y
·
A. No, sir, it turned over out of the road.
Q. And turned on its right side Y
A. It hit the tree on the right side, the top of the car was
.
·
on the road; it hit the tree.
Q. Which side of the car hitY
A. The right side of the car hit.
Q. Sideswiped the tree?
A. Yes, sir. ·
page 30 ~

RE-DIRECT EXAMINATION.

Mr. Yeatts:
Q. What part of the car hit the tree Y
A. I couldn't say, but it didn't hit the tree at the center,
it must have hit the front fender; one of the door knobs is
still sticking in the oak tree.
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RE-CROSS EXAMINATION.
Judge Brown:
Q. In other words, it sort of sideswiped the tree 7
A. Yes, sir.
Mr. Yeatts:
Q. Before it could have sideswiped the tree would it necessarily have to go up the bank?
A. Yes, sir.
Mr. Yeatts : I desire to call Mr. Lee as an adverse witness
tor the privilege of cross examination.
The defendant,
S. W. LEE,
being duly sworn, testified as follows:
Examined by 1\tir. Yeatts:
Q. This is Mr. S. W. Lee~
A. Right.
Q. You are agriculture teacher up here at Callands 7
A. Right.
Q. Are you also the coach up there, Mr. Lee Y
A. Coach basket ball.
Q. On the day of December 13, 1935, did you take a bunch
of boys to Blacksburg for the purpose of playing basket
ballY
A. Yes, sir.
page 31 } Q. What time did you leave that morning?
A. I imagine the testimony given is true about
that, I imagine about 8, it may have been a little before or a
little after.
Q. What time did you get up that morning¥
A. What time did I get up myself¥
Q. Yes, sir.
A. I must have gotten up, I think I got up around 6 :30 that
morning.
Q. Where did you go then Y
A. Well, the boys were supposed to meet me at Callands,
and I got up that morning, and after I got ready I went up to
the schoolhouse. A few of the boys were there that were
supposed to go with me, and a few were not, and so I drove
down to Norman Arnn 's then, but his father said he had gone
, on to get a couple of the Reynolds boys that lived up around
Grady, so I turned around and went back to the school, and
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pretty soon the different boys arrived, they met me at the
school.
Q. What time did you go to bed the night before that, Mr.
Lee?
A. I reckon it was around 12 or 1 o'clock, I was working
on reports.
Q. Went to bed around 1 o'clock?
A. Not later than tha.t.
Q. How many boys were with yon Y
A. Four boys with me at all times, in my car.
Q. vVho were they?
A. Julius Moore, Junior Gatewood, Freil Cooper, and
Charlie Reynolds.
Q. How did you go, which drive did you go when you left
Callands?
A. Left" Callands, went on to Museville, and went thrn by
Glade Hill and Sago and Rocky l\fount and Roanoke.
Q. You had traveled that road before?
A. Before, several times.
page 32 } Q. And yon knew the road Y
A. Knew the road.
Q. Now, what time did you all get to Blacksburg¥
A. I didn't look at ~y watch right when I got to Blacksburg. We stopped at Cozy Inn there and I told the boys we
had a basket ball game starting at 1 :30 and we had better
get something to eat and then see what arrangements they
had made about spending the night, and while we were sitting in the Cozy Inn I looked at the clock, and it was 20 minutes after 11. What time we started. eating I don't know, it
must have been around 11. While we were sitting there .I
looked at the clock and it was 11:20. I compared that time
with mine.
Q. What did you do after that?
A. We left and went down to the gym. We were going
to spend the night if we won the game. I knew one of the
fellows that coached there, and we went down to see him
about the arrangements. He told us if we won he would
take care of us and where we would stay. The boys just
hung around the gym and there was another game going on
and they watched that. I talked to this fellow awhile and
then I went on and watched the boys, and our game· start·ed
at 1:30 and it lasted probably an hour.
Q. Then what did yon do Y
A. Well then, the boys went down and changed their clothes,
put on their regular clothes, and took off their snits, and we
stayed around a little while, and I took my carload of boys,
I believe a few more had got in with me. Since it was rain-
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ing I rode around and pointed out the different buildings to
the boys. After that we came back to the gym, and by that
time everybody was ready to go, and I told the other car to
. go on and we would be on later.. I had friends there at school,
since I graduated there, and I thought I would go over to
the barracks. . The boys with me went to the show
page 33 ~ while I went up and visited some of my friends.
Q. You of course had charge of these boys Y
A. Yes, I was responsible for the boys.
Q. You were responsible for the boys from the time you
left Callands until you g·ot back Y
A. That were in my car.
Q. You left Blacksburg, and came by Salem and Roanoke
and Rocky ](fount, and took the right at Glade Hill towards
Callands?
A. That's right.
Q. Did you know the boys in the back of the car were asleep,
Mr. Lee?
A. I didn "t know anyone was asleep. When we got to Glade
Hill and turned off there one of the boys, Junior Gatewood,
asked me, says : ''Mr. Lee, how much of the hard surface road
have we got before we get to the dirt road?'' The dirt road .
was pretty bad that morning when we came over it. He
wanted to lmow how long before we would get there, and I
said: "It is 8 miles," and I said: '(I expect it will be pretty
bad tonight and it will be pretty rough to get over it.'' They
were talking then, and one of the boys said: ''Are you
asleep?'' and he said ''No''. The other boy said : ''I believe
you were asleep.'' There may have been a little more conversation before we had our accident, but just what words were
passed I couldn't say. That is the main speaking that was
done after we turned on that road. So far as I know, none
of them were asleep at that time, at Glade Hill. If they were
asleep I don't kno,v·it. I wasn't talking with them, they were
talking among themselves.
Q. Were. you asleep?
A. I wasn't asleep then.
Q. When did you go to sleep?
A. I remember making the curve before the curve on which
·
I had my wreck, and seeing this little straight
page 34 ~ .stretch. The next thing I remember was after the
wreck, one of the boys, Junior Gatewood, was calling me. It knocked me unconscious when I struck the tree
and turned over. At the time I became conscious Julius Moore
and myself were both in the car, and the other three boys
had gotten out.
. Q. What was the condition of Julius Moore?
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A. He was unconscious in the car, with me. I came to, then
he did, and I told one of the boys to help him out. E·verybody looked like they were pretty well bunged up, and I mentioned the fact that we had better go get a doctor. I heard .
a dog barking over there and I didn't know just where I was ..
We went up to Mr. Thomas's house-at that time I didn't
know him. While I was up there talking to him, getting him
to take us to the doctor, the other three boys walked up there
on their own accord, and he carried us on to Rocky Mount,
and the doctor waited on us, Dr. Booth in Rocky Mount.
Q. What kind of arrangements did you have with reference
to taking care of the expenses of the trip¥
A. The expenses were paid by the schooL The principal
gave me a check for $15.00 the day before, to take care of the
expenses of the trip, both food and transportation ..
Judge Clement: From what source did that money come?
Witness: We have more or less a general fund, from entertainments, all except F. F. A., we have a separate treasury,
etc., for our money, but the plays that the different teachers
in school give, basket ball games, etc., that the boys play,
the money is turned into a general fund.
_Judge Clement: Is it collected there from the members of
the school by voluntary contribution, or out of the public
treasury?
Witness: It came out of a general fund that was raised
by school activities and functions.
page 35 ~ Mr. Yeatts, resuming:
Q. And out of that money you paid the bills for
the meals,. paid your gas and oil bill, and such other expenses
as might have come up. Of course, if the boys wanted to
buy them an extra Coca-Cola or a package of peanuts, of
course that was their privilege .
Q. Yon admit then that you were asleep then at the timet
A. It seems that way, yes, sir.
Q. Before you went to sleep there, were you sleepy beforehand?
A. I had had no warning, I had not felt sleepy at all. That
is the only way I can figure it out, and if I did go to sleep
I just dropped off. I had no warning whatever.
Q. What time do you customarily get up in the morning t
A. We get up around 7 o'clock.
Q. What time do you usually go to bed Y
A. Around 11.
Q. You usually go to bed at 11 and get up at 7 t
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A. I try to go to bed around 11 and get up at 7. That is
my habit if not broken.
Q. You say the other car came back to Callands ahead of
yours?
A. Left ahead of us.
Q. Now, how long was it after that car left before you all
leftY
.A. They left, so far as I know,-I left them at the gymnasium, putting their things in the car, at the time we left,
and I carried the boys to the show. The show started at 3 :30,
and I expect it was 3 :20-that is, the boys that were with me.
The other boys were getting ready to leave when I .left the
· gym, and so far as I know they were leaving right away. That
would make it around 3 hours, we left around 6.
,
Q. You stayed on there for your own pleasure
page 36 ~ and for the pleasure of those with you?
A. Well, you might say I stayed for my ·pleasure, because I was staying for my part, and they went to
the show to kill time.
Q. In other words they were killing time waiting for you 1
A. Yes, sir.
Examined by Judge Brown:
Q. What sort of automobile was it that you had Y
A. Driving a 1936 standard coach.
Q. What make?
A. Plymouth.
·Q. Your automobile I understand t
A. My car.
'Q. How old are yon, Mr. Lee?
A. Twenty-two.
Q. And yon are certainly a vigorous and healthy young
man so far as you know.
A. So far as I know.
Q. You play basket ball, or have played; in other words,
you are athletic, or were at college. You have been out of
college how long?
A. One year, finished in '35.
:By Mr. Yeatts:
Q. Do you know where yon left the highwayl
A. Yes, I could point it out if I was there now.
·Q. Do you remember the side roads that come in there?
A. Of course, I didn't remember them that night, I only
noticed the tracks the next day.
·Q. Where were those tracks'
A. Well, I could probably show you on the map if that is
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what yon 'vant. I started leaving the road, it seemed right
along· here, and just kinda took it on gradually to
page 37 ~ the tree. It looked like it started to making the
curve, the way it seemed. I imagine it is right here,
the point where the car started leaving the road. It sideswiped the tree and turned over on the left on the side of the
road.
Q. Didn't you wake up at the time the car started leaving
the road?
A. I didn't wake up.
Q·. Didn't wake up when you hit the tree¥
A. I didn't wake up until after the car had turned over
and the boys were calling me. It knocked me unconscious.
The witness,
be~ng

DR. J. M. ROBINSON,
duly sworn, testified as follows:

DIRECT EXAl\1INATION.
Mr. Yeatts:
Q. This is Dr. Julian Robinson?
A. Yes, sir.
Q. And you. are a practicing physician in the City of Danville?
A. Yes, sir.
Q. Have yon had an occasion to examine Julius Moore with
reference to injuries he sustained around December 13, 1935 f
A. Yes, on December 13, 1935.
Q. Please state to the court and the jury just what injuries you found Y What injuries Mr. l\{oore had had, and
the treatment you gave him.
A. The injuries that were of moment were the injuries about.
the head. He sustained a fracture at the base of the skull,
what is referred to as a linear fracture, meaning the same sort
of a fracture like a crack in a glass ; no displacement of any
fragments, but simply a line. There was a similar fracture
in what is known as the superior maxilla; that is,
page 38 ~ this bone on the right side, right overthis antrum.
There was a transverse fracture thru this portion
(indicating) of the lo,ver jaw. This portion is called the
ramus of the jaw. Thru that ramus there was also a fracture, complete, all the way thru.
Q. Dr. Robinson, would the injuries sustained on the side
of his jaw there, would it have a tendency to ~ause sinus
trouble?
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A. Any blow over an antrum sufficient to produce fracture
might produce inflammation of the antrum, which in there
might become infected. However, this injury was not one
in which you might suppose that the lining of the antrum itself had been interfered with. There was no particular reason to believe that he would have an infection of the antrum.
There was one other injury that I did not mention; it was a
laceration or jagged scar behind the right ear, right in here,
in the soft part, not in the bony structure.
Q. How seriously was his head cut?
A. Behind his ear Y
Q. Yes, sir.
A. More serious probably from a cosmetic standpoint than
anything else.
Q. What is the condition of that ear now?
A. It has a scar behind that ear which has a little pull to
it. There was tissue thrown out in such a way that in repairing it you had to borrow tissue from the side, which made
a scar running from the back of the ear on the head. There
is a band there now, not particularly bad, and nothing that
can't be corrected; as long as it is there it gives him some
little trouble due to the fact that it is a constant pull.
Q. To correct that will it be necessary to perform another
operation?
A. Yes, you would have to disect out that scar and remodel
that portion there. I think probably that could be done and
give him a very good result.
Q. Have you any x-ray pictures?
A. Yes, I have.
page 39 ~ Q. Will you display to the jury the x-ray, showing them the fracture of the skull?
A. (The "ritness left the stand and stood so the light could
shine on the x-ray picture in the proper way for the ~ury to
see it.) You see this jagged place thru here at the point of
this arrow~ You see, it comes right thru here, right under
my pencil point. That is the transvers~ fracture that I referred to as being in the angle of the jaw here; then here is
another fracture,-you see this very fine line going up thru
here, looks almost like you have drawn it with a pencil point.
This is a kind of a half moon, that is the linear fracture that
I told you about as being at the base of the skull.
Now, in this picture (second picture), right here is another
jagged line showing a fracture of the bone there, right here,
right in front. Here is the septum of the nose, here is the
orbit on this side, here is the front of the antrum here. (Third
picture.) That is simply another view of the same fracture,
starting here and coming up this way and coming back here.
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Now, here is your antrum right here. That is the space
which is called an antrum, a hole you might say, in the jaw;
that is lined by mucus membrane as it is in your jaw. You can
see from the location there that they are all linear fractures.
Q. Are the injuries as sustained by Julius Moore such as
would produce pain?
A. Such as would hav.e produced pain?
Q. Such as would hav-e produced pain..
A. At the time f
Q. Yes.
A. Yes.
Q. When did you first see ~1r. Moore¥ Was it the night of
the accident 7
A. I think I saw him the morning after the accident. The
accident happened about 9 :30, and I don't recall
page 40 ~ whether I saw him that night or early the next
morning.
Q. What was his condition when you saw him Y.
A. J{ind of hazy mentally, suffering more or less from
shock, of course.
CROSS

~~A~1INATION..

Judge Brown:
.
Q. It is in evidence that there was some injury to his ear
itself.. Was there any injury to the ear itself, that -is the
lobe of the earY
A. The injury extended on to this portion of the ear. It
came from here across there and back on to here.
Q. Some of the boys in the car seem to think that h~;was
bleeding out of his ear, left the impression that he was bleed·
·
ing internally.
.A. There was no notation of a;ny hemorrhaging from his
ear.
Q. That blood must have come from the wound on his ear..
A. Yes, he had a .cnt at the back of his ear.
Q. This gentleman looks like he is- a well nourished, healthy,
normal person, isn "t he?
A. From all appearances.
Q. When did you see him last?
A. I think probably about sometime Within the last two
weeks I should imagine.
Q. Have you taken any x-ray pictures of him recently?
A. No, I have not.
Q. ·Will you explain to the jury what Nature does to· c-q.re
and relieve the fracture or injuries he had Y Take them up
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separately, because it is hard for us to understand the difference.
A. Probably one of the most significant things about the
varied fractures that he had would be to indicate to you that
in order that these fractures should have occurred that there
must have been a right sharp blow to have had several fractures of this kind. A blow on the head severe enough to produce fractures of that kind, or that many, would
page 41 } necessarily produce what is known as a concussion
of the brain. A concussion of the brain means
that the brain has been thrown against the side of the skull
from some blow externally, when the head was hit the brain
was thrown against the side of the skull. The brain tissue is
very much like hard butter, about the same consistency. In
throwing his brain against the side of the ·skull you produce
a certain amount of what we call aedema, swelling. The brain
swells the same, just like your hand swells if it is struck.
This is almost always accompanied by 'some formation of fluid
around that location. That, however, in the great majority
of the cases, unless there is some laceration of the tissue itself, some hemorrhage, that clears up in a reasonable length
of time, sometimes probably in a few days, sometimes a fe'v
weeks or months before it is clear. But unless there is some
laceration of the tissue itself, or some hemorrhage from the
scar, the chances are that there 'vould be no permanent
cerebral defect. The swelling will go down and the fracture
will go down. The time is dependent upon the individual. It
isn't possible to say that a similar blow to any six individuals
is going to clear up within any particular time, but it should,
in a concussion, clear up in a reasonable time. After these
injuries they have headaches for a while, various nerve conditions-the brain is the central nervous system. Any disturbance there naturally disturbs the whole for a length of
time. In a reasonable length of time they all disappear.
These fractures that I showed you, there are none of those
fractures except the ones in the jaw that should not just heal
over permanently and norma.Uy without any permanent result at all. That should just clear up. You don't do anything to a fracture ·of that kind. The fractures in the jaw,
I didn't treat those, by the way,-they were treated by dentists, and three of them fixed his jaw. Just what permanent
effect th~re is, or whether there is any at all, I
page 42} really can't say.
Q. In other words, as I understand, we laymen,
when you get to talking about concussion we think it is terrible. As ·a matter of fact, you can have concussion of tl1e
brain which produces unconsciousness for two or three days,
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which is simply due to the fact that the brain has been sloshed
around, and when that swelling goes down it doesn't affect
the brain itself, the organs; that is, unless there is some actual wound in the brain?
A. Not at all.
Q. So far as this place on his ear. (Julius Moore was
asked to stand up so the doctor could point out the injury.)
You say the trouble there is primarily from the cosmetic
angle, that is from the looks.
A. Let's show this to the jury. You se·e where that band is
pulling there. You see, this injury started here and came
across here. It was a jagged wound, and came up again here.
This tissue had to be borrowed from here to cover that over,
and when it healed it healed with the scar there just like it
would with a burn. What you have to do to correct it is to
dissect the tissue here. It should correct it.
Q. In other words, it can be corrected by a simple operation?
A. Yes, sir.
Judge Clement : Was his hearing affected by that blow?
Witness: I can't recall whether it was or not. Probably
he can tell that better than I can.
Judge Clement: Is that pulling sensation on that ear,
would that have a tendency to interfere with his hearing?
Witness: Not at all, that is entirely external.
.
By Judge Brown:
Q. So far as you know there was no complaint about any
defect in his hearing·?
A. No, sir, nothing except the discomfort of the
page 43 } scar.
By Mr. Yeatts:
Q. From injuries of this kind, is it probable that over a
period of some s·everal months that the injured would suffer
from headaches and pains about the head?
A. Yes, it is, not only possible, but v:ery probable.
Q. Do you know whether or not that ·is the case with the
injured here?
A. Headache, of course you know, is a subjective symptom. A subjective symptom is one that a person believes
he has. If you say you have got a pain in your back can't
anybody say you haven't got it. This boy in my report here
states that he had headaches afterwards while at school, over
a period of several weeks, but that they gradually disappeared.
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Q. That is a perfectly normal effect or outcome of such an
injury as he sustained Y
A. Yes, that is something that you might expect.
The witness,
JULIUS MOORE,
being duly sworn, testified as follows :
DIRECT EXAMINATION.
Mr. Yeatts:
Q. This is Julius Moore, the plaintiff in this caseY
A. Yes, sir.
Q. On the day of December 13, 1935, you were on the car
with Mr. S. W. Lee, along with several other boys, and went
to- Blacksburg to play basket ball; is that right?
A. Yes, sir.
Q. What time did you all get there Y _
A. Around 10 :30 I think it was.
Q. What time did you leav:e Callands?
A. About 8.
Q. What did you do after you got there, after
page 44 ~ you got to Blacksburg Y
A. As soon as we got there we ate lunch and
then went down to the gym to play ball.
Q. And after the ball game what did you do Y
A. Well, a bunch of us got on the car with Mr. Lee .and rode
over the school grounds, looking over it, and then we went
to the show.
Q. Who went to the showY
A. Me and Charlie and Junior and Freil.
Q. Did Mr. Lee tell you what time to meet him Y
A. No.
Q. What time did you all leave Blacksburg then to come
back to Callands Y
A. Around 6 o'clock.
Q. ·were you all asleep in the carY
A. Then?
Q. At any time.
A. I was asleep when we had the accident.
Q. What time did you go to sleepY
A. I went to sleep along about time we got to Glade Hill,
I don't remember coming thru Glade Hill. ·
Q. What position in the car were you sitting Y
;
A. I was in the front seat with Mr. Lee.

·'
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Q. Now, at the time of the wreck of course you were knocked
unconscious Y
A. Yes.
Q. Do you know anything that happened there from that
time onY
A. No, sir.
Q. When did you first come to your senses 1
A. Sometime Monday.
Q. Sometime lionday. And the accident happened Friday
night?
A. Yes, sir.
page 45 ~ Q. Where were you then f
A. At the hospital.
Q. Were you suffering or not 0l
A. Right much.
Q. How were you suffering? Explain to the jury there
the best you can just how you suffered.
A. Well, my head just felt like it had gro,ved a whole lot,
head ached, pains running all thnt my head.
Q. How long did that keep upY
A. For about three days.
Q. After you came to your senses f
A. Yes, sir.
Q. And how long were you in the hospital f
A. Thirteen days.
·
Q. Now, after you left the hospital were you able to perform your work and duties around the house?
A. Not for awhile.
Q. Were you going to school at the time this accident happened?
A. Yes, sir.
Q. What grade were you in f
A. I was supposed to be a senior.
Q. Did you finish, did yon graduate this timef
A. No.
Q. Why didn't you graduate 1
A. On account of this accident.
Q. Did you go back to school after the accident f
A. Yes, sir.
Q. How long were you out of school f
page 46 } A. I missed 30 school days.
Q. That is a month and a half, 20 school days in
a month!
A. In a month, yes, sir.
Q. When you went back to school did you carry the normal
load wbi.ch you had been carrying as a student t
A.~ No 1 sir.

./
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Q. How much work did you carry then Y
A; Three subjects.
Q. You carried three subjects after the wreck?
A. Yes, sir.
Q. How much did you carry before the wreck?
A .. Five.
Q. Could you study as well at that time as you did· before
the wreck!
A. No.
Q. Why couldn't you?
A. ~fy eyes.at first give me trouble and my head, I couldn't
read.
Q. How long did that keep up?
A. Well, it is still that way some, but it is not as bad as it
was then.
Q. Can you now perform the work on the farm there in the
same manner that you could before the wreck 7
A. No, sir.
Q. E.xplain to the jury the effect of working on the farm
there, even now..
A. 'Vell, I am still weak, I haven't got my strength that I
had before the accident. When I get right hot my head bothers me.
Q. Now, with reference to the side of your head there, the
back of your head, explain to the jury whether or not that
bothers you now.
A. If anything touches me, as Dr. Robinson there a few
minutes ago fooling with me, it hurt. If anything touches it
it hurts, it is still sore.
page 47 } Q. Do you still have pains in the side of your
jaw theref
A. No, sir.
Q. Those pains are over. How long did that last?
A. After I came back from the hospital three or four weeks.
Q. Three or four weeks after you came from the hospital?
A. No, during the hospital days, too.
Q. Includin,g those days, you suffered with the side of your
face three or four weeks'
A. Yes, sir.
Q. You of course don't know how the accident happened?
A. No, sir.
Q. Julius, were you injured on the side of your arm to any
extentY
A. Yes, sir.
Q. Please state to the jury just how you were injured 6n
the side of your arm?

. Supreme Court of Appeals of Virginia.

54

A. I felt like my shoulder was jammed, and it tore some
'hide off my shoulder too, left two scars. ·
Q. Left two scars on your arm? Are they there nowY
A. Yes, sir.
Plaintiff rests.
Teste: This 21 day of July, 1936.
J. T. CLEMENT, Judge.
page 48

~

CERTIFICATE OF EXCEPTION NO. 2.

Julius 1\ioore, by, etc.,

v.

S. W. Lee.
Th~ following instructions for the plaintiff, number~d respectively 1 and 6, and for the defendant, lettered respectively
A, 0 and D(1) are all of the instructions given by the court in
this case:

1.
The court instructs the jury that it is the duty of every
person driving a vehicle upon and along the public highway,
to drive the same at a careful rate of speed, not greater nor
less than is reasonable and proper, having due regard to the
traffic, surface and width of the highway, and of other conditions then existing, and in a manner such as not to endanger, or be likely to endanger the life, limb or property of
any person. And if the jury believe from a preponderance
of the evidence in this case, that at the time of the infliction
of the injuries complained of in this action, that the defendant, S. W. Lee, while driving his automobile upon a public
highway, failed to perform any one or more of the duties required of him as set out above, and that such failure on his
part to perform such duties, under the circumstances existing, amounted to gross and culpable negligence, and as a
proximate cause of his failure to perform any one or more of
said duties, and with gross and culpable negligence ran his
automobile off the highway, inflicting upon the said Julius
:l\foore the injuries complained of, then they should find for
the plaintiff, Julius ~ioore, unless yon further believe from
the evidence that Julius Moore was guilty of negligence which
caused, or contributed to his injury. And if they find for the
plaintiff, in assessing damages for his injuries they should fix
the same at such amount as from the evidence they deem reasonable and proper, not to exceed the sum of $10,000.00.
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6.

The court instructs the jury that if you believe the plaintiff
should recover then you should consider the following items
in estimating the amount of your verdict:
Second : Physical and mental suffering.
Third: Loss of time from school.
Fourth: Physical and mental suffering in the future.
Fifth: Effect of injuries upon the plaintiff's earning
pacity in the future.
Sixth: Dis:figur~ment 9f plaintiff's face and nook.

~a-

A.
The court instructs the jury that there can be no recovery ·
in this case by the plaintiff against the defendant upon the
theory that the defendant failed to exercise ordinary care under the circumstances ; that is, that he was guilty of ordinary
negligence.
The court further instructs the jury that in order for the
plaintiff to recover in .this action they must believe that he
has proved by a greater weight of the evidence that the defendant was guilty of gross and culpable negligence in falling
asleep while driving.

c.
The court further instructs the jury that gross negligence
implies wanton or a culpable disregard of the rights of others, and that mere inadvertence or inattention does not constitute gross negligence.
page 50}

D{l).

The court further instructs the jury that to constitute gross
negligence the evidence must show a heedless and palpable
violation of legal duty, respecting the rights of the plaintiff.
And they should not return a verdict for the plaintiff unless
they believe that the plaintiff has proven by a greater weight
of the evidence that defendant was guilty of gross negligence
as herein defined.
Teste : This 21 day of July, 1936.

J. T. CLEMEN1T, Judge.
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page 51 } CERTIFICATE OF EXCEPTION NO. 3.
Julius Moore, by etc.,
'V.

S. W. Lee.
To the giving of instruction No. 1 offered by the plaintiff,
the defendant by counsel duly excepted, and assigned as the
ground for said exception the following:
Said instruction No. 1 is based on the provisions of Virginia· Motor Vehicle Code (Section 2154. (109) ), Acts 1932,.
pag·e 650. That section deals with reckless driving. It first
provides that any person driving a vehicle on a highway shall
drive the same at a careful speed, not greater nor less than
is reasonable and proper, having due regard to the traffic,
surface and width of the highway, and of any other conditions then existing. The statute then declares that ''Any person who shall drive any vehicle upon a highway at such speed
as to endanger the life, limb or property of any person, shall
be prima facie guilty of reckless driving". Paragraph (d)
of the statute then provides that any person who shall be
guilty of reckless driving as set forth in this se~tion shall
be punished as provided in section 2154 (165) of the Code.
The issue before the jury is not whether defendant is prima
facie guilty of reckless driving. The question is whether he
is liable in damages to plaintiff as for gross and culpable
negligence. The instruction is therefore not applicable and
is misleading. There is no evidence before the jury as to
excessive and dangerous speed. The evidence is not conflicting, and the proximate cause of the plaintiff's injuries is shown
to be the loss of control of the car. This was the direct result of defendant's falling asleep. The car, out of control,
ran on a bank along the roadside and turned over. Therefore the sole issue is, whether plaintiff has proven by a greater
weight of the evidence that in falling asleep the defendant was
guilty of gross and culpable negligence. An inpage 52 } struction defining reckless driving under the statute is not proper in a tort action where defendant is the host and the plaintiff is his invited guest. Reckless
driving, under the statute, may or may not constitute gross
and culpable negligence. Defendant's failure to perform any
one or more of the duties defined in the instruction did not
constitute gross and culpable negligence: The jury should
understand that running the car off the highway must have
been the direct result of defendant's gross and culpable negligence in falling asleep. The jury under this .instruction
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mav understand that it is gross and culpable negligence not
to keep an automobile under absolute control, or to permit
it to leave the highway, whereas the question here is whether
defendant was grossly negligent in falling asleep.
If the defendant lost control of his car inadvertently, unconsciously and without gross negligence, he is not legally
liable.· If his loss of control was due to gross negligence, then
he is responsible for the direct consequences.
Teste : This 2ist day of July, 1936.

J. T. CLEMEN,T, Judge.
page 53
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CERTIFICATE OF EXCEPTION NO. 4.

Julius Moore, by etc.,

v.

S. W. Lee.
The defendant offered instructions lettered b and d, reading as follows, which said instructions were refused by the
court:

Defendant's Instruction b.
The court further instructs the jury that in order for a
defendant to be guilty of gross negligence in falling asleep
while driving, the evidence must show that there had been
some prior warning of the likelihood of sleep, and that the
defendant thereafter continued to drive his automobile in disregard of the probable consequences. In other words, the
court tells the jury that in order to constitute gross negligence,
where an accident results from a driver's falling asleep, there
must be shown in evidence an appreciation of the danger of
his falling asleep, or circumstances which would cause a reasonable and prudent person to appreciate it, and the evidence
must further show that the driver continued to drive thereafter without regard to the probable results.

Defendant's Instruction d.
The court further instructs the jury that to constitute gross
negligence the evidence must show that the defendant was
guilty of conduct for which he is subject to censure, or blame,
and that they should not return a verdict for plaintiff unless
they believe plaintiff has proved by a greater weight of the
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evidence that defendant was guilty of gross· negligence as
herein defined.
·
To which action of the court in refusing to give said instructions b and d as offered, defendant duly excepted, and
assigned as his grounds of exception the foil owing:
page 54

~
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Instruction h should be given because it correctly
states the law applicable in an action by a guest
against a host, when the guest is injured as a result of the
host falling· asleep, while driving his automobile. A host cannot be correctly held guilty of gross and culpable negligence
who injures his guest as a result of falling asleep while driving, unless the evidence shows that the host was grossly negligent in attempting, or continuing· to drive his motor vehicle
after there was so1ne warning or premonition of the likelihood of his falling asleep, and that the facts and circumstances were such as to show that the host's act in continuing
to drive after such notice or premonition demonstrated his
disregard of the probable consequences which would ensue
if he continued to drive. A host cannot be liable to his guest
for mere inadvertence, and the mere fact that the defendant did fall asleep momeptarily, or doze, certainly where
there was no previous warning or premonition, does not involve any conscious act or omission, and cannot properly be
construed to show a reckless disregard of consequences, which
is necessary to constitute gross and culpable negligence. And
furth~r, that defendant is entitled to have the jury understand that a person cannot be guilty, ·even of ordinary neglige11ce, unless such circumstances are proven to have existed
which would have caused a reasonable and prudent person
to appreciate the likelihood of being overcome by sleep, and
to have foreseen the natural and probable results which would
likely follow if he continued to drive.
As defendant's ground of exception for the refusal· of instruction d defendant assigns the fol-

lowing:
That under the facts and circumstances of this case, unless
the defendant was guilty of conduct for which he is subject
to censure or blame, he is not liable to a guest for gross and
culpable neglig·ence.
Teste: This 21 day of July, 193{>.

J. T. CLEMENT, Judge.

S. W. Lee v. Julius Moore, Who Sues, Etc.
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CERTIFICATE OF EXCEPTION NO. 5.

Julius Moore, by etc.,

v.

S. W. Lee.
The court of its own motion gave the following instruction:
D(l).

The court further instructs the jury that to constitute gross
negligence the evidence must show a heedless and palpable
violation of legal duty, respecting the rights of the plaintiff.
And they should not return a verdict for the plaintiff unless
they believe that the plaintiff has proven by a greater weight
of the evidence that defendant was guilty of gross negligence
as herein defined.
To which action of the court in giving instruction D(l) as
a substitute for instruction d as offered by the defendant,
defendant duly excepted, and assigned as his grounds of exception the following:
Under the facts and circumstances of this case this instruction D(l), in connection with instruction 1 given for plaintiff, permitted a verdict for the plaintiff, and permitted the
jury to assume that defendant violated some legal duty respecting the rights of plaintiff in falling asleep while driving
his motor vehicle, and the giving of this instruction does not
cure the error of refusing defendant's instruction d as offered.
Teste : This 21 day of July, 1936.
J. T. CLEMENT, Judge.
page
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To Mr. Coleman B. Yeatts:

Please take notice that on Monday, the 20th day
of July, 1936, we will submit to the Honorable J. T. Clement,
Judge of the Circuit Court of Pittsylvania County, Virginia,
at his office at Chatham, Virginia, bills of. exceptions in the
case of ,Julius Moore, who sues by his father and next friend,
Lee A. Moore, v. S. W. Lee, pending in the Circuit Court
of Pittsylvania Corinty, Virginia, and
That on Tuesday, the 21st of July, 1936, we will apply to
the Clerk of the Circuit Court of Pittsylvania County, Vir-

Supreme Court of Appeals of Virginia.
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ginia, for a copy of the record in said cause, so that same may
be presented along with our petition for a writ of error to
the Supreme Court of Appeals of Virginia.
Respectfully yours,
HARRIS, HARVEY & BROWN,
Counsel for S. W. Lee.
Legal and timely service of the abov·e notice accepted this
17th day .of July, 1936.
COLEMAN B. YEATTS,
Counsel for Julius Moore.
page 58
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State of Virginia,
Pittsylvania County, to-wit:

I, E. E. Friend, Clerk of the Circuit Court of Pittsylvania
County, Virginia, do hereby certify that the foregoing is a
true copy of the record in the action at law of Julius Moore,
an infant who sues by his father and next friend, Lee A.
Moore, v . .s. W. Lee, lately pending in the Circuit Court of
Pittsylvania County, Virginia.
In Testimony Whereof I have hereunto set my hand this
21 day of July, 1936.
E. E. FRIEND,
Clerk Circuit Court of Pittsylvania
County, Virginia.

A Copy-Teste :
M. B. WATTS, C. C.

INDEX
Page
Petition for Writ of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

~r:: ~f· Moti~~ ·f~~ ·j ~d;;~~i ·:::::::::::::::::::::: !~
vGrounds of Defense . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certificate of Exception No. 1-Evidence ·..............
Charlie Reynolds ................................
E. B. Fitzgerald . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Freil Cooper .......................... ,.........
,Junior Gatewood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
.T. I..J. Thomas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
S. \V. TJee ..•.....................................

Dr. J. M. Robinson ..............................
,Julius 1\Ioore . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certificate of Exception No. 2-Instrnetions. . . . . . . . . . .
Ct~rtificate of Exception No. 3-Ground of Exception to
Instruction No. 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certificate of Exception No. 4-Defendant 's Instructions
b and d, Refused . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certificate of Exception: No. 5-Instruction Given by Court
Notice of Application to Sign Bills of Exception .........
Clerk's Certificate ..................................

22
23
24
28
30

34
38
41
46
51
34
56
5·7
59
59
60

